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822  69  Or.  483 

827  34  Not.  248 

831  16  N.  M.  448 

833  16  N.  M.  223 

842  16  N.  M.  327 

844  16  N.  H.  822 

846  16  N.  M.  279 

816  16  N.  H.  340 

849   20  Idaho.  263 

853  20  Idaho,  168 

866  16  N.  M.  461 

867  16  N.  H.  463 

860  16  N.  M.  a6 

862  19  Wyo.  344 

864  a  Wash.  100 

870  a  Waah.  184 

871  39  Utab,  408 

874   39  Utah,  395 

876  a  Utah,  377 

Sa  8  OkL  Cr.  660 

sa  8  OkL  Cr.  148 

M7»  6  OkL  Or.  175 

KT"  6  Okl.  Cr.  US 

8a  43  Moot  606 

893   43  MOQt  6» 

896  43  Mont  602 

896   62  Colo.  121 

899  61  Colo.  238 

904  160  CaL  692 

905  160  Cal.  696 

906  160  Cal.  690 

912  160  Cal.  713 

913  160  CaL  682 

819  160  CaL  649 

924  160  Cal.  617 

925  la  CaL  861 

9a  16  CU.  A.  7a 

9a  16  CaL  A.  747 

ai  U  CaL  A.  876 

S83>  U  CaL  A.  717 

88^  18  Cal.  A.  718 

984  U  CaL  A.  871 

Sa  U  CaL  A.  8a 

»a  16  CaL  A.  718 

sa  U  CaL  A.  788 

941  18  Cal.  A.  711 

948  16  Gal.  A.  TB 

947  18  Oal.  A.  7a 

864  16  OaL  A.  687 

9H  U  OaL  A.  887 

SB  .a  Or.  6B 

871  a  Or.  SB 

878  .61  Or.  sa 

ma  a  ot.  «a 

887  a  Or.  as 

SB  a  or.  177 

ai*  a  Or.  6a 

981*  a  Or.  sa 

Oa  El  Colo.  273 

804  61  Colo,  sa 

oa  61  Colo,  su 

SOP  61  Colo.  SB 

OOP  61  Colo.  864 

Sa  61  OolO.  8K 

lOm  61  Colo.  342 

1008  .61  Colo.  368 

1005  61  Colo.  116 

1010  a  Kan.  627 

1013  a  Kan.  ELS 

1014  a  Kan.  ao 

1016>  a  Kan.  ea 

1016*  a  Kan.  6B 

lBi7  B  Kan.  6M 
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1019  a  Kan.  501 

1022'  a  Kan.  4a 

1022>  a  Kan.  507 

1024  a  Kan.  473 

1028  a  Kan.  541 

1030  a  Kan.  677 

1033  16  Gal.  A.  718 

10361  16  CaL  A.  771 

1036'  16  Cal.  A.  773 

1037  16  Cal.  A.  781 

'  lOUS  16  CaL  A.  764 

.  1039  16  Cal.  A.  756 

1041  16  CaL  A.  403 

1046  16  Cal.  A.  403 

1047  160  CaL  711 

1048'  IW  Cal.  726 

1048"  160  Cal.  7S3 

1061  160  Cal.  716 

1064  1«  CaL  727 

1067  160  Cal.  75C 

1060   43  Mont  617 

1062   43  Mont  533 

1061  43  Mont  640 

1068  a  Utab,  414 

1075  a  Utah,  462 

1079  19  Wyo.  352 

1088  a  Okl.  sa 

1093  a  Or.  a 

1094  a  Or.  122 

lOa  6  OkL  Cr.  177 

1099  6  OU.  Cr.  180 

UOO  6  OkL  Cr.  172 

UOli  6  Okl.  Cr.  179 

1101*  a  Waab.  156 

1121  a  Wash.  260 

1122'  59  Or.  603 

na*  a  or.  354 

11a  sa    Or.  6K 

1127'*  CaL  A. 

1127^  CaL  A. 

1127»  16  CaL  A.  424 

1127*  16  N.  M.  467 

1127*  6  OkL  Cr.  617 

1128>  6  Okl.  Cr.  a7 

1128*  6  Okl.  Cr.  616 

1128»  «  OkL  Cr.  6a 

112s*  6  OU.  Cr.  618 

1128*  6  Okl.  Cr.  6a 

1128*  6  OkL  Or.  6B 

mS'  8  OkL  Cr.  649 

1128*  8  OkL  Or.  641 

1129«  OU.  Cr. 

iia'  0  OU.  Or.  oa 

1128>  8  OkL  Or.  sa 

1120*  <  ML  or.  SB 

1120*  8  OU.  Or.  M7 

1129'  <  OkL  Or.  6B 

lia'  .8  OkL  Cr.  844 

1130'  0  OkL  Or.  oa 

mo*  6  OU.  Or.  616 

11301  8  OkL  Or.  684 

1130*  6  OU.  Cr.  ao 

1130*  6  OkL  Cr.  848 

1130*  8  Okl.  Cr.  6a 

lUD*  8  OkL  Cr.  OB 

U31>  6  OkL  Or.  644 

iisi>  6  OU.  Cr.  sa 

1131»*  OU.  Or. 

1131*  8  OkL  Cr.  818 

U31*  6  OkL  Cr.  046 

1131*  6  OkL  Cr.  616 

mi^  8  OU.  cr.  643 

lia>  6  OU.  Cr.  620 

11S2*  6  Okl.  Cr.  6» 

IISZ"  8  OkL  cr.  621 

1132*  8  OU.  Cr.  648 

1132*  8  OkL  Or.  619 

1132*  8  OkL  Cr.  646 

1182^  6  OkL  Cr.  645 

lia>  6  OkL  Cr.  637 

1133*  6  OU.  Cr.  6a 

1133*  6  OU.  Cr.  644 

lia*  6  OU.  Cr.  641 

1133*  6  OU.  Cr.  648 

1133*  6  OkL  Cr.  9H 

lia'  6  OU.  cr.  6a 

1181'  6  OkL  Cr.  6a 

1134*  8  OkL  Cr.  6a 

1134*  6  OU.  Cr.  ea 

1134*  6  Okl.  Cr.  6a 

1131'  6  OU.  Cr.  660 

1131*  8  OkL  Cr.  643 

1131'  6  OkL  Cr.  634 

1136>  6  Okl.  Cr.  622 

1135>  6  OkL  Cr.  646 

1186*  6  OU.  Cr.  641 

1126*  .4  OU.  Cr.  «7 
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COURT  RULES 


SUPREME  COURT  OF  OREGON 


TRANSCRIPTS  IN  CIVIL  CASES. 

Rule  1.  Transcripts  on  appeal  In  civil  cas- 
es shall  consist  of  a  page  stating  the  title  of 
the  court,  cause,  names  of  the  Judge  and  at- 
torneys, and  a  duly  certified  copy  of  the  orig- 
inal Judgment  or  decree,  the  notice  of  ap- 
peal, and  the  undertaking.  If  the  appeal  Is 
from  a  decree,  the  transcript  shall  be  accom- 
panied by  the  ordinal  testimony,  depositions, 
and  other  papere  containing  the  evidence 
heard  or  offered  on  the  trial,  certified  to  by 
tbft  clerk  of  the  court  below.  [L.  O.  Lw  fi 
208.  209.  5Si,  1SS2,  1621.] 

TRANSCRIFT  IN  CmUINAL  CASES. 

Rule  2.  In  criminal  coses  the  transcript 
must  contain  the  Indietment,  notice  of  ap- 
peal, and  BO  much  of  the  record  as  will  In- 
telligently presoit  the  question  sought  to  be 
reviewed. 

Rule  S.  Every  transcript  shall  be  on  legal- 
cap  size  papeTi  and  typewritten  on  one  side 
only,  or  printed  on  both  sides,  and  in  crim- 
inal cases,  when  no  printed  abstract  is  filed, 
shall  be  chronologically  arranged,  and  pref- 
aced with  an  index  speclfyliv  the  first  page 
of  each  s^rate  paper,  order  or  proceeding, 
and  sliaU  be  made  in  substantially  the  fol- 
lowliv  form: 

State  of  Oregon,  ReBpcmdent,*!^ 

John  Doe,  Appellant.  J 
Appeal   from   the  Cinmlt  Court  of  — — 

County ;  Honorable  ■  ,  Judge. 

A.  B.,  Attorney  for  Respondent. 
C.  D.,  Attorney  for  Appellant. 

Be  it  remembered.  That  on  the  day  of 

,  191 — .  the  grand  Jnry  of  the  county  of 

•          presented  an  indictment  against  the  de- 

fendant,  diaigiug  with  the  crime 

at  (or  if  the.  sufficiency  of  the  indictment  is 
questioned,  set  it  out  iu  full),  committed  on  the 

 day  of  '■  ■  ■  ,  191 — ,  the  defendant  being 

arraigned  (set  forth  the  motion,  demurrer  or 
plea  In  concise  fonn). 

And  the  court  on  the    day  of   , 

101—  (set  forth  the  roting  of  the  court  on  the 
demurrer,  motion  or  plea). 

And  on  the    day  of   ,  191—,  the 

defendant  was  tried,  and  the  jury  found 


fmilty,  whereupon  the  court,  on  the   day 

of   ,  191—,  sentenced    to  (set  forth 

the  sentence  in  brief). 

From  which  judgment  the  defendant  on  this 
 day  of  191— b  filed  a  notice  (rf  ap- 
peal. 


And  OB  the  — 
defendant  filed  a 


day  of 


191—,  the 


BILL  or  EXCEPTIONS 
as  follows:   (Here  Insert  bill  of  exceptions.)  i 

Rule  4.  In  criminal  causes  the  appellant 
shall  set  out  in  full,  in  his  first  bri^,  the  er- 
rors alleged. 

Rule  5.  Transcripts  and  testimony  mnst 
be  paged  by  numbering  the  leaves  consecu- 
tively on  the  bottom  of  the  leaf  near  the  left 
corner,  and  the  name  of  the  paper  or  wit- 
ness must  be  written  thereon  on  the  left 
mai^in  near  the  bottom.  The  testimony 
must  be  preceded  by  an  Index  In  which  shall 
be  noted  the  first  page  of  the  testimony  of 
each  witness.  All  exhibits  must  also  be  In- 
dexed, giving  the  page  of  the  record  where 
offered  in  evidence.  No  transcript  shall  be 
filed  by  the  clerk  unless  prepared  In  compli- 
ance with  the  foregoli^  rules,  except  by  spe- 
cial order  of  the  court  or  one  of  the  Justices 
thereof.  No  transcript  or  abstract  in  a  civil 
case  will  be  filed  by  the  clerk  until  the  ap- 
pellant shall  have  paid  to  him  the  sum  of 
$15.00,  nor  will  any  brief  or  other  paper  be 
filed  for  respondent  until  he  shall  have  paid 
to  the  derfc  the  sum  of  f  10.00.   IU  O.  L.  f 


PRINTING  AND  SERVICfB  OF  AB- 
STRACTS AND  BRIEFS. 

Rule  &  Within  twenty  days  after  the 
transcript  is  filed  in  a  civil  case,  the  appel- 
lant shall  serve  upon  an  attorney  for  ea^h 
respondent  a  printed  copy  of  so  much  of  the 
record,  pr^ared  as  hereinaftv  provided,  as 
may  be  necessary  to  a  full  understanding  of 
the  questions  presented  for  decision,  and  file 
with  the  clerk  of  this  court  proof  of  such 
service,  together  with  sixteen  copies  of  said 
abstract,  and  no  case  shall  be  docketed  for 
hearing  until  this  and  other  rules  are  com- 
piled with,  except  by  order  of  the  court.  In 
case  of  cross-appeals,  the  party  first  giving 


1  NoTB.— Th«  foragoing  rorm  la  latended  ooly  aa  a 
suggefltloa,  and  la  to  m  varl«d.  according  to  the 
clrcumitancea  of  each  particular  case.  Tb«  actual 
facts  will  determine  what  la  to  be  done :  but  In 
all  criminal  causen,  the  transcript  should  be  pre- 
pared BUbstantlalljr  In  accordance  with  the  above 
nruL  omftttng  all  nnneeesaary  papers  which  art 
not  mvolved  u  tlw  ^ueaUoDs  to  m  prasanted. 
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notice  of  appeal  aball,  under  tbla  rule,  be 
considered  the  appellant  In  criminal  cases 
a  printed  abstract  ma7  be  serred  and  filed, 
or  not,  as  the  appellant  shall  elect 

Rnle  7.  If  the  respondent  shall  deem  the 
appellant's  abstract  Imperfect  or  nnfalr,  he 
may,  within  ten  days  after  recelvins  a  copy 
thereof,  deliver  to  the  app^lant's  counsel 
one,  and  to  the  clerk  of  this  court,  with 
proof  of  service  upon  appellant,  sixteen  print- 
ed copies  of  such  further  or  additional  ab- 
stract as  he  shall  deem  necessary  to  a  full 
understanding  of  the  queetions  Involved  In 
the  appeal. 

Kule  8.  Within  twenty  days  after  the 
service  of  the  abstract  as  required  by  rule  6, 
and  within  the  same  period  after  the  tran> 
script  la  filed  In  criminal  cases,  If  no  abstract 
Is  served  the  appellant  shall  serve  upon  the 
attorney  for  each  of  the  respondents  one 
copy  of  his  brief,  and  deliver  to  the  clerk  of 
this  court,  with  proof  of  service  upon  re- 
spondent, sixteen  copies  thereof,  and  within 
twOTty  days  thereafter  the  respondent  shall 
serve  upon  the  attorney  for  the  appellant 
one  copy  and  deliver  to  the  clerk  sixteen 
copies  of  bis  brief,  with  like  proof  of  serv- 
ice, and  the  appellant  shall  have  ten  days 
thereafter  if  he  so  desires  In  which  to  serve 
upon  respondent  one  copy  and  dellVer  to  the 
clerk  sixteen  copies  of  a  reply  brief  with 
proof  of  service.  A  failure  by  appellant  to 
comply  with  this  rule  within  the  time  re- 
quired, or  such  modification  thereof  as  may 
be  made,  shall  be  deemed  and  considered  a 
cause  for  affirmance  or  dismissal  of  the  ap- 
peal, and  a  failure  by  the  respondent  as  a 
waiver  of  the  right  to  be  heard.  In  all  cas- 
es, whether  at  law  or  equity,  the  appellant 
most  file  the  first  brief,  and  shall  be  entitled 
to  open  end  dose  the  ailment 

Bule  9.  All  abstracts  and  briefs  shall  be 
printed  upon  unruled  white  paper,  either 
from  eleven-point  (small  pica)  or  twelve- 
point  (pica)  type,  leaded  with  two-point  or 
three-point  leads.  The  size  of  the  page  must 
be  trimmed  to  six  and  one-quarter  by  nine 
and  one-half  Inches,  and  the  printed  page 
shall  be  twenty-two  by  tblrty-nlne  ems,  pica, 
exclusive  of  folio  at  head  of  the  page;  the 
outer,  top,  and  bottom  blank  mai^ins  of  each 
page  to  be  one  and  one-half  Inches  wide. 
The  cover,  or  if  no  cover  Is  used,  the  first 
page,  shall  set  forth  the  title  of  the  case,  des- 
ignating the  appellant  and  respondent,  the 
term  of  this  court  to  which  the  appeal  Is 
brought,  the  court  from  which  the  appeal  Is 
taken,  the  name  of  the  judge  who  presided, 
and  of  counsel  for  the  respective  parties,  and 
the  party  in  whose  behalf  the  same  is  filed, 
whether  appellant  or  respondwt.  The  cover 
^all  have  a  space  reserved  for  the  derk's 
filing-mark. 

Rule  10.  The  printed  brief  shall  state  the 
several  propositions  of  law  claimed  to  be  in- 
volved in  the  case,  and  the  authorities  relied 
npon  for  the  support  of  the  same  separately 
from  the  argommt.  The  points  and  authori- 


ties must  be  first  distinctly  stated  and  the 
argument  set  forth  sapplemratary  thereto. 
When  an  authority  cited  Is  an  adjudicated 
case,  the  names  of  the  parties,  the  volume  in 
which  reported,  and  the  particular  page  or 
pages  containing  the  matter  to  which  coun- 
sel desires  to  call  the  attention  of  the  court 
mast  be  set  out. 

In  support  of  any  legal  prin<dple  not  more 
than  tea  adjudicated  cases  can  be  cited,  each 
of  whldi  must  be  printed  as  a  s^urate  para- 
graphf  <uid  a  failure  to  specify  the  particular 
page  or  pages  of  the  volume  of  which  ex- 
amination Is  desired  will  render  the  brief 
subject  to  be  stricken  from  the  files.  When 
reference  is  made  to  a  text-book  tbe  number 
or  date  of  the  edition  must  be  stated,  with 
the  number  of  the  volume,  section,  and  page. 
In  equity  cases  the  brief  shall  also  contain 
a  general  statement  of  the  material  facts  as- 
serted to  have  been  established,  giving  the 
name  of  Hxe  witness  and  the  particular  page 
or  pages  of  the  transcript  where  the  testi- 
mony tending  to  prove  such  fact  appears. 

Eule  11.  The  printed  abstract  of  the  rec- 
ord most  be  accompanied  by  a  complete  in- 
dex of  Its  contents,  and  shall  be  made  sub- 
stantially in  tilie  following  form: 

in  thb  supbeacb  oottbt  of  tbi  state  of 

Oreoott. 


Term,  191—. 


John  Doe,  Appellant  (or  Respondent), 

V. 

Rtchaid  Roe,  Respondent  (or  Appellant).  J 
afpexxakt's  abstbact  of  becobd. 


Appeal  from  the  Judgment  of  the  Circuit 

Court  for  '  —  County;   Hon,    . 

Judge. 

A.  B.,  Attorney  for  Appellant 
C.  D.  Attorney  for  Reapondent. 
On  the  day  of  ,  191—,  the  plain- 
tiff filed  in  the  circuit  court  for  county  a 

OOUPUIITF, 

stating  his  cause  of  action  (or  suit)  as  follows : 
(Set  out  all  of  the  complaint  necessary  to  on 
understandlufc  of  the  questions  to  be  presented 
to  this  court  and  no  more.  In  Betting  out  ex- 
hibits, omit  all  merely  formal  Irrelevant  parts; 
as,  for  example,  if  tbe  exhibit  be  a  deed  or 
mortKaze,  and  no  question  is  raised  as  to  the 
aokDowledgment  omit  the  acknowledgment 
When  the  defendant  has  appeared  It  is  useless 
to  encumber  the  abstract  with  tbe  summons,  or 
the  return  of  the  ofBcer.  Append  to  the  ab- 
stract of  each  paper  a  reference  to  the  page  of 
the  transcript  on  which  It  will  be  founo.) 

On  the    day  of   ,  191—.  the  de- 

fendant filed  a 

DEMUBBEB 

to  the  said  complaint,  settinff  up  the  following 
Kroiinds:  (State  only  the  grounds  of  demurrer, 
omitting  the  formal  parts.  If  the  pleadiox  was 
a  motion,  and  the  ruling  thereon  is  one  of  the 
questions  to  be  considered,  set  it  out  In  the 
same  way,  and  continue.) 

And  on  the    day  of  — — ,  191—,  the 

same  was  submitted,  and  the  conrt  made  the 
following  ruling  thereon:  (Here  set  Out  the 
ruling.  In  every  instance  let  the  abstract  be 
made  in  the  chronological  order  of  the  events 
in  the  case — let  each  ruling  appear  In  the  prop- 
er connection.  If  the  defendant  pleaded  over, 
and  thereby  waived  his  right  to  appeal  from 
the  ruling,  no  mention  of  it  should  be  made  in 


Digitized  by 


Google 


CX>UBT  BUUOB 


the  a&Btnct ;  and  If  no  <|iustlw  Is  to  be  ndsed 
uo  tbe  appeal  growins  ont  of  the  rallnsa  of  the 
TOurt  DpoQ  motionB  or  demnnen,  no  mention 
shonld  be  made  of  fliem  in  the  abetract,  but  It 
■boald  continue.) 

And  on  the    day  <^   ^  191— k  the 

defendant  filed  Us 

AnswsB 

M  fonovs:  (Hen  aet  out  so  much  of  the  an- 
iwer  as  may  be  necessar;  to  explain  the  ques- 
tions raised  on  the  appeal,  and  no  more,  mnit- 
ting  all  formal  parts.  If  motions  or  demurrers 
were  interposed  to  this  pleading,  proceed  as  di- 
rected with  reference  to  the  complaint.  Frame 
the  record  so  that  it  will  properly  present  all 
qoestionB  to  be  reviewed  and  raised  before  is- 
sue was  joined,  and  none  other.  When  the  ab- 
stract shows  Issue  joined,  proceed.) 

On  the  day  of  ,  191—,  said  cause 

was  tried  by  a  jury  (or  the  court,  as  the  case 
may  be)  and  on  Oie  trial  the  following  pro- 
oeediius  were  bad:  (Set  out  so  much  of  the 
UO  of  exceptions,  or  the  snbstance  thereof,  as 
Is  necessaiy  to  show  the  ruling  of  the  court 
to  which  ezceptionB  were  taken  during  the 
progress  of  the  trial  and  which  will  be  urged  as 
enor  on  the  appeal,  and  no  more.) 

After  the  erldence  and  the  argaments  f>f  eoun- 
«el  were  concluded,  the  plaintiff  (or  defendant, 
as  the  case  may  be),  asked  the  court  to  five  the 
foUowIt^ 

in  If  ru  u  ciiON 8 

to  the  farj ;  (Set  out  the  instrnctltms  referred 
to  and  continue) ;  each  of  which  the  court 
fused  ;  to  which  said  several  rulings  the  plaintiff 
(or  defendant)  excepted  at  the  time,  and  there- 
npon  the  court  gave  the  following  instructions 
to  the  jury:    (Set  out  the  iostructions.) 

To  the  giving  of  those  numbered  (give  num- 
her),  and  to  the  giving  of  each  thereof,  the 
plaintiff  (or  defendant)  at  the  time  excepted. 

imDXCT. 

On  the    day  of   ,  10—,  the  jury 

returned  into  court  with  the  following  verdict: 
(Set  out  the  verdict,  if  necessary  to  a  perfect 
oaderstanding  of  the  questions  presented ;  if 
not,  state  the  party  iu  whose  favor  rendered.) 

And  on  the    day  of  ,  191— »  the 

following 

nm&wan  (ok  deckke) 

was  entered :  (Set  out  the  judgment  or  decree 
appealed  fzomi  or  lo  mudt  th^of  as  may  be 
necwsary.) 

A^ONIIEHTS  OF  EBBOB. 

And  the  appellant  herein  says  there  Is  mani- 
fest error  on  the  face  ol  the  record  in  this: 
(Here  assign  and  set  out  briefly  and  concisely 
the  errors  relied  upon  for  a  reversal  or  modifi- 
cation of  the  Older,  judgment,  or  decree  ap< 
pealed  from.)* 

Where  the  evidence  Is  brought  up,  It  need 
not  be  printed  In  the  abstract;  and  only 
such  portions  in  the  brief  as  counsel  desire 
to  place  special  emphasis  upon. 

Rule  12.  On  the  hearing  In  this  conrt,  no 
questtoDS  will  be  examined  or  considered,  ex- 
cept those  going  to  the  Jurisdiction  of  the 
coart,  or  when  ttie  pleading  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 


*NoTa.~TIita  outllDA  Is  presented  tor  tb«  purpose 
of  Indicating  tb«  character  of  tha  abstract  contem- 
plated br  uifl  rule,  which  U  to  be  snbatantlally 
compUod  with.  Of  coune,  bo  form  can  be  lala 
down  applicable  to  alt  caam.  The  rule  to  be  ob- 
■erred  In  abrtractlog  the  case  is,  preserve  every- 
tUag  material  to  tiw  qowtkoi  to  am  dedMi,  and 
emit  eveiything  aisSk 


or  defoise,  or  those  arising  upon  the  assign- 
ments of  error,  as  contained  In  the  printed 

abstract 

Rule  13.  When  for  any  reason  a  strict 
compliance  with  the  rules  relating  to  the 
preparation  and  service  of  abstract  or  briefs 
becomes  impossible  or  inconvenient,  and  a 
waiver  or  modification  thereof,  or  an  exten- 
sion or  shortening  of  time  Is  desired  in  any 
case,  the  party  desiring  such  waiver  or  modi- 
fication or  change  of  time,  may  at  any  time 
before  he  is  In  default  apply  to  any  justice 
of  this  court  In  vacation,  or  to  the  court  In 
term  time,  for  an  order  directing  the  same. 
Hie  appllcatl<ni  shall  be  made  In  writing, 
and  shall  set  out  the  particular  facts  r^Ied 
upon  by  the  applicant,  and  shall  be  certified 
to  by  counsel  as  being  true  and  made  In 
good  faith.  The  order,  If  made  by  the  court, 
shall  be  entered  in  the  journal,  and  If  by 
one  of  the  justices,  filed  with  the  clerk.  In 
no  case  will  these  rules,  or  any  of  tbem,  be 
waived,  suspended  or  modified  upon  ^ree- 
mmt  of  counsel  only. 

Rule  14.  The  clerk  shall  make  the  follow- 
ing distribution  of  the  printed  abstracts  and 
briefs  received  under  the  foregoing  rules: 
Two  copies  to  each  justice  of  the  court  and 
to  the  reporter,  one  copy  to  the  state  library, 
and  one  to  be  filed  in  his  office. 

Rule  IB.  The  printed  abstract  provided 
for  by  these  rules  shall  be  deemed  and  con- 
sidered an  abstract  within  the  meaning  of 
the  Code.    [I^.  O.  li.  I  554.] 

Rule  16.  In  ease  the  appellant  shall,  with- 
out reasonable  excuse,  fail  or  neglect  to  serve 
and  file  abstracts  or  briefs  as  required  by 
the  rules  of  this  court,  the  respondent  may 
have  the  Judgment  or  decree  affirmed  on  mo- 
tion and  notice;  and  In  case  of  an  aban- 
doned appeal,  the  opposite  party  may,  by 
presenting  a  copy  of  the  judgment  or  decree, 
undertaking,  notice  of  appeal,  and  proof  of 
service  thereof,  have  the  judgment  or  decree 
likewise  affirmed  on  motion;  and  if  in  either 
case  it  appear  to  the  satisfaction  of  the 
court  that  the  appeal  was  taken  for  delay 
only,  may  recover  such  damages  as  the 
court  ahall  order. 

DOCIKBTING  CAUSES. 

Role  17.  After  the  rules  in  regard  to 
service  and  filing  abstracts  and  briefs  have 
been  compiled  with,  tbe  cause  shall  be  put 
upon  the  trial  docket  in  its  proper  order. 

Rule  18.  Civil  causes  on  the  trial  dodcet 
will  be  Bet  down  for  argument  as  near  as 
convenient  In  the  order  of  their  entry,  due 
notice  of  which  will  be  given  to  the  attorneys 
of  the  re^ectlve  parties  by  the  clerk;  but 
the  court  may,  whenever  In  Its  Judgment  m 
cause  la  of  Boffldent  Importance,  on  the  ap- 
plication of  either  party,  direct  it  to  be  set 
down  for  argnment  out  of  Its  order;  provid- 
ed, parUes  In  either  civil  or  criminal  cases 
may  upon  Btipulation  submit  the  same  oa 
briefs  at  any  time. 
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(Or. 


Bui*  19b  UDlen  otharwln  ordered,  not 
more  than  two  bours  can  be  employed  In 
tbe  argnment  of  a  case,  tbe  time  to  be  aa 
follows:  Three-qnarters  of  an  hoar  to  open 
tbe  case,  one  honr  to  answer,  and  fifteen 
minnes  to  r^ly. 

Bale  2a  In  criminal  cases  the  derk  shall, 
when  the  briefs  are  filed,  or  the  time  baa 
elapsed  (nnless  application  for  fnrtbcar  time 
to  file  the  same  shall  faave  been  granted 
under  these  rales  for  filing  Uie  same)  set 
tbe  case  down  for  bearing,  unless  other- 
wise ordered  br  the  court  And  a  copy  of 
all  briefs  in  criminal  caSes,  whether  filed 
by  the  dtfendant  or  the  district  attoraey, 
must  be  served  on  the  attorney  gmeral,  aa 
well  as  the  adverse  party  or  .his  attorney, 
and  must  have  proof  ot  aucta  service  indors- 
ed befbre  filing. 

WITHDRAWING  PAPERS. 

Rule  21.  No  paper  on  file  with  tbe  clerk 
shall  be  taken  from  the  court  room  or  office 
of  the  clerk,  ^cept  by  order  of  the  court  or 
one  of  the  justices;  provided,  eitber  party 
may  withdraw  the  transcript  of  the  record 
and  testimony  for  the  purpose  of  maklug 
abstracts  or  briefs  upon  giving  a  receipt 
therefor  to  the  clerk,  and  upon  such  with- 
drawal may  retain  the  same  for  ten  days. 

MOTIONS— SERVICB  AND  HEARING. 

Rule  22.  All  motions,  unless  otherwise 
ordered,  must  be  submitted  without  oral  ar- 
gomeut  and  on  printed  or  typewritten  briefs, 
copies  of  which  shall  be  served  in  the  man- 
ner and  within  the  time  prescribed  by  rule 
28. 

Role  23.  All  motions  and  papers  supple- 
mental or  opposed  thereto  must  be  filed 
with  the  clerk  and  served  on  the  opposite 
par^  or  his  counsel,  who,  within  ten  days 
from  ewih  service,  Is  required  to  file  and 
serve  an  answering  paper  on  the  moving 
party  or  his  counsel,  or  he  shall  be  deemed 
to  liave  confessed  the  motion.  The  moving 
party,  after  b^g  served  with  an  answer- 
ing paper,  may,  within  five  days,  serve  and 
file  a  reply.  All  motions  must  be  filed 
within  ten  days  after  a  party  or  bis  counsel 
obtain  knowledge  of  an  alleged  failure  of 
the  adverse  party  or  his  counsel  to  comply 
with  the  requirements  of  the  statute  or 
with  the  rules  of  this  court  Any  neglect 
to  file  a  motion  within  such  time  will  be 
deemed  a  waiver  of  all  defects,  except  mat- 
ters of  jurisdiction. 

Rule  24.  An  application  to  this  court  or 
a  justice  thereof  for  an  order  enlarging 
the  time  in  which  to  file  a  transcript  shall 
be  accompanied  by  a  stipulation  of  the  re- 
spondent consenting  thereto  or  by  proof  of 
notice  to  respondent  of  such  application  at 
least  five  days  before  the  same  is  made;  pro- 
vided, however,  that  when  tbe  time  In  which 
to  file  tbe  transcript  will  expire  limita- 
tion before  sucb  notice  can  bo  given,  the 


court  or  •  jostloe  thweof  mmy'  onlugs  flw 
same  snffidently  to  enable  the  required  no- 
tice to  be  given. 

REHEIARING. 

Rule  25.  All  applications  for  rehearing 
shall  be  by  typewritten  or  printed  petition, 
signed  by  counsel,  setting  forth  wherein  It 
is  claimed  the  court  has  erred,  and  shall 
be  filed  within  twenty  days  next  after  the 
filing  of  the  opinion.  Counsel  may  accom- 
pany the  petition  with  a  brief  of  the  au- 
thorities upon  which  they  rely  in  support 
thereof,  but  no  oral  argument  will  be  heard 
thereon.  Counsel  shall  serve  a  copy  of  such 
petition  on  the  adverse  party  and  furnish 
the  clerk  with  five  copies  thereof,  but  it  will 
not  be  necessary  for  the  adverse  party  to  an- 
swer sucb  petition  unless  requested  to  do  so 
by  the  court  No  disbursement  will  be  al- 
lowed In  favor  of  either  party  for  a  petition 
or  briefs  on  an  application  for  a  rehearing. 

Rule  26.  Hie  filing  of  a  petition  for  a 
rehearing  shall  suspend  further  proceedtngs 
under  the  decision  until  the  petition  Is  dis- 
posed of,  unless  the  court  In  term  time,  or 
the  justices  In  vacation,  shall  otherwise  or- 
der. [Hammer  v.  Downlnj^  39  Or.  S2S,  64 
Pac.  6S1,  66  Pac  17,  890;  67  Fac.  Sa] 

FILING  COST  BILLS. 

Rule  27.  Within  twenty  days  from  the 
time  an  opinion  Is  rendered  In  a  cause,  or 
If  no  opinion  Is  handed  down  then  within 
twenty  days  from  the  giving  of  a  decision, 
the  party  entitled  to  costs  may  serve  on 
the  adverse  party  or  his  attorney,  or  If  nei- 
ther can  be  found  In  the  county  where  tbe 
cause  was  tried,  then  upon  the  clerk  of  the 
trial  court  thereof,  a  verified  claim  of  the 
costs  and  disbursements  demanded,  and  file 
tbe  bill  therefor,  with  proof  of  service  en- 
dorsed thereon,  with  the  clerk  of  this  court 
and  a  failure  to  comply  with  this  require- 
ment within  the  time  prescribed  shall  pre- 
clude the  recovery  of  any  more .  than  the 
statutory  costs  unless  otherwise  ordered  by 
the  court 

MANDATE. 

Rule  28.  Upon  the  disposition  of  a  peti- 
tion for  rehearing  or  If  within  twenty  days 
after  final  Judgment  or  decree  no  petition 
shall  have  been  filed,  the  clerk  shall,  as  a 
matter  of  course,  unless  he  la  directed  by 
the  court  otherwise,  issue  and  forward  a 
mandate  to  the  clerk  below. 

COSTS. 

Rule  29l  It  shall  be  the  duty  of  the  clerk 
In  taxing  costs  to  allow  tbe  prevailing  par- 
ty the  actual  cost  of  printing  bis  abstract 
or  brief  (for  not  exceeding  40  copies).  But 
he  shall  not  allow  exceeding  fl  a  page  in- 
<dndlng  cover,  whei  printed  in  twelve-point 
type,  and  fL16  a  page  when  printed  In 
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eleTen-poInt  type,  onleBS  for  fepedal  rea- 
sons apparent  In  Uie  record  It  aball  be  otber- 
wise  ordered. 

Rule  30.  Costs  and  disbursements  in  this 
court  will  be  taxed  bj  the  clerk,  and  his  al- 
lowance or  rejection,  and  all  objections  there- 
to, shall  stand  as  the  determination  hy  the 
court  unless  the  party  affected  thereby  shall 
within  ten  days  after  such  taxation  move  to 
retax  the  same. 

Sections  569  and  570,  Ij.  O.  L.,  do  not  apply 
to  the  taxation  of  costs  in  tlifa  court.  HeTwood 
Doembeclier  Mfg.  Co..  48  Or.  359,  86  Fac 
857,  87  Pac.  630. 

No  cost  bill  need  be  filed  to  recover  the  filing, 
attoniey  fee  and  trial  fee.  Anderson  t.  Adams, 
44  Or.JffiO.  76  Pac.  16. 

When  no  part  of  an  item  in  a  cost  bill  la 
proper,  it  will  be  disallowed  without  an  objec- 
tioD  bv  the  adverse  party.  Sommer  T.  Gomp- 
ton.  53  Or.  341.  100  Pac.  289. 

As  the  "padded"  abstracts  or  other  wpers,  see 
Ferfoson  t.  Byers,  40  Or.  468.  97  Pac  lllS. 
69  Pac.  32. 

An  overcharge  in  a  proper  item  of  a  cost 
bill  shoulcl  be  objected  to,  and  nnless  objections 
are  filed  the  whole  will  be  allowed,  unless  the 
amount  charged  exceeds  the  maximum  allowed 
hj  law  or  the  rales  ti£  this  court.  Sommer  v. 
Comptoo,  supra. 

The  cost  of  transcribing  the  stenographer'B 
notes  for  a  bill  of  exceptions  cannot  be  allowed 
in  this  court  Sommer  y.  Compton,  supra;  Al- 
len T.  i^tandard  Box  Factory,  53  Or.  10,  96 
Pac.  1109.  07  Pac  556,  98  Pac  509. 

Bnle  81.  The  clerk  shall  not  tax  costs 
for  any  matter  Included  in  the  transcript 
contrary  to  these  rules,  nnless  specially  di- 
rected by  the  court;  nor  shall  any  costs  be 
taxed  unless  the  cost  bill  therefor  shall  be 
filed  before  the  mandate  is  Issued,  except  for 
feea  paid  the  clerk  and  attorn^  fees. 

PRACTICE. 

Rule  32:  The  mode  of  rerlew  <^  final  de- 
cisions of  the  drcnit  court,  when  the  course 
of  proceeding  is  not  specifically  pointed  out 
statute,  shall  be  by  anieal  as  In  actions 
at  law,  but  qoeatlona  of  fact  shall  not  be 
oonsldCTed  upon  sncb  appeal,  imlen  made  a 
part  of  the  record' by  a  bill  of  ezceptlona. 

WRITS  OF  OBIOINAL  JURISDICTION. 

Rule  33.  No  writ  of  habeas  corpus,  or 
other  writ  of  original  Jurisdiction  will  issue 
trom\thIs  court  when  the  applicant  has  a 
full,  speedy,  and  adequate  remedy  in  the 
circuit  court,  except  by  permission  of  the 
court,  or  a  Justice  thereof,  on  notice  to  the 
adverse  party. 

AH  applications  for  sncb  writs  must  be 
served  upon  the  adrerse  party  before  being 
filed,  and  be  accompanied  by  a  typewritten 
or  printed  memorandum  of  the  points  in- 
ToWed,  and  the  authorities  relied  upon.  £4X 
parte  Jennan,  67  Or.  — ,  112  Pac.  416. 

STATING  PROCEEDINGS. 

Rule  34.  All  applications  for  stay  of  pro- 
ceedings, in  cases  on  appeal,  must  be  served 
upon  the  adverse  party,  with  notice  of  the 
time  -wbm  the  same  will  be  presented. 


ADMISSION  TO  THE  BAR. 

Rule  S5.  The  second  day  of  the  October 
term,  and  such  other  time  at  any  term  as 
may  be  ordered,  on  the  written  application 
of  five  or  more  persons  desiring  admission, 
shall  be  set  apart  aa  the  time  when  persons 
desiring  admission  to  practice  aa  attorneys 
in  the  courts  of  this  state  may  appear  and 
present  their  applications,  who  having  beea 
examined  In  open  court  touching  their  qual- 
ifications for  admission  and  found  duly  qual- 
ified, may  be  admitted  to  practice  as  attor- 
neya  and  counselors  at  law  in  the  several 
courts  of  this  state.  Applications  for  admis- 
sion can  only  be  made  to  this  court 

Rule  36.  Applicants  for  admission  as  at- 
torneys shall  be  examined  by  the  Justices 
of  the  supreme  court  or  under  their  direc- 
tion, and  only  such  shall  be  admitted  as 
shall  be  properly  learned  in  the  common 
law,  the  law  merchant  the  principles  of 
equity  jurisprudence,  the  history  and  consti- 
tutional law  of  England  prior  to  the  Decla- 
ration of  Independence,  the  history  and  con- 
stitutional law  of  the  United  States,  the 
statute  and  constitutional  law  of  this  state, 
anu  the  practical  administration  of  the  law. 
Such  examination  shall  be  conducted  in 
writing,  or  partly  In  writing  and  partly 
orally,  as  the  court  may  direct 

Rule  37.  Bach  applicant  for  admission 
must  produce  the  certificate  of  some  attor- 
ney in  good  standing  In  this  court  that  such 
applicant,  If  a  graduate  of  some  college  or 
other  literary  Institution  authorized  to  con- 
fer d^rees,  has  read  law  two  years,  or  if 
not  a  graduate,  at  least  three  years;  and 
that  such  applicant  has  the  requisite  learn- 
ing and  ability.  There  shall  also  be  pre- 
sented the  certificate  of  two  attorneys  of 
like  standing  to  the  effect  that  such  appli- 
cant Is  a  man  of  good  moral  character.  In 
case,  however,  the  applicant  produces  a 
diploma  from  any  regular  law  school  or 
shows  that  he  is  a  graduate  thereof,  then 
the  certificate  of  his  having  read  the  time 
above  indicated  shall  be  dispensed  with. 
The  applicant  shall  also  file  his  own  affida- 
vit that  he  Is  a  citizen  of  the  United  States 
and  of  this  state,  or  has  complied  with  the 
statutory  requirements  In  that  connection,  is 
over  the  age  of  twenty-one  years,  and  has 
rend  the  books,  a  llat  of  which  la  Included  In 
his  affidavit 

Rule  38.  Attorneys  and  counselors  at  law 
and  solicitors  in  chancery  who  have  been 
admitted  to  practice  in  the  highest  courts 
of  any  other  state,  territory,  or  district  or 
of  England,  her  colonies,  or  dependencies 
where  the  common  law  prevails,  and  who 
are  otherwise  qualified,  may  be  admitted 
to  the  bar  of  this  state  without  examina- 
tion upon  presenting  their  certificate  of  ad- 
mission to  such  courts,  accompanied  by  a 
petition  in  writing,  verified  by  the  oath 
of  the  petitioner,  showing  (1)  whwe  he  was 
first  admitted  to  practice  all  places  and  the 
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POTlodi  of  time  dnrlng  which  he  has  prac- 
ticed as  an  attorney  or  counselor  at  law, 
and  especially  the  place,  the  period  of  time, 
and  the  court  before  whom  he  last  practiced; 
and  (2)  whether  or  not  any  proceedings 
for  his  dlsbarmrat  or  suspension  have  been 
instituted  or  prosecuted  at  any  time  or  place. 
Such  petition  mast  also  be  accompanied  by 
the  certificate  of  the  presiding  Jod^  of  the 
highest  court  ta  which  he  last  practiced,  or 
was  admitted  to  practice,  to  the  effect  that 
the  petitioner  was  in  good  standing  and 
trustworthy  In  his  profession  tn  such  Juris- 
diction, and  also  the  certificate  of  two  attor- 
neys of  this  court  to  the  effect  that  they  bo- 
liere  him  to  be  a  reputable  attorney  and  a 
person  of  good  moral  character.  Such  ap- 
plicant may,  If  deemed  qualified  by  the 
court,  be  licensed  to  practice  law  for  a  pe- 
riod of  nine  months  from  and  after  the 
date  of  such  license,  and  the  derk  shall  Im- 
mediately notify  the  secretary  of  the  State 
Bar  ABBoclation  of  such  order;  proTided, 
however,  that  If  such  license  would  expire 
during  any  vacation  of  this  court,  then,  and 
in  that  event.  It  shall  continue  in  force  until 
the  third  Monday  of  the  succeeding  term  of 
this  court  to  be  held  at  Salem.  In  the  event 
that  any  objection  is  made  to  the  final  ad- 
mission of  any  person  so  licensed  to  prac- 
tice law  in  this  state,  such  objection  shall  he 
made  in  writing,  setting  forth  the  grounds 
thereof,  and  shall  be  filed  with  the  clerk, 
and  may,  at  the  discretion  of  the  court, 
be  referred  to  three  attorneys  appointed  by 
the  court  for  investigation  and  report,  un- 
der such  conditions  as  may  be  set  forth  in 
the  order  of  reference;  provided,  however, 
that  the  court  may,  In  its  discretion,  either 
continue  or  revoke  the  temporary  license 
pending  such  Investigation  and  report  In 
case  no  objection  Is  so  made  and  filed  within 
six  months  after  the  making  and  eatry  of 
the  order  granting  the  temporary  license  to 
practice,  then  such  applicant  at  any  time  aft- 
er the  expiration  of  said  six  months  may, 
on  written  motion  of  an  attorney  of  this 
court,  be  permanently  admitted  to  practice 
law  In  the  courts  of  this  state;  provided, 
fnrtho*,  that  a  resident  and  citizen  and  at- 
torney of  the  highest  court  of  record  in  a 
sister  state,  under  the  laws  of  which  an  at- 
torn^ who  Is  a  citizen  of  this  state  may  be 
admitted  to  the  bar  thereof,  may,  upon  fur- 
nishing the  proof  above  required  as  to  his 
good  moral  character,  be  admitted  generally 


as  an  attomiey  In  all  reipects  u  If  be  vm 

a  citizen  of  this  state. 

Rule  39.  Applicants  for  adrntsslon  upon 
examination  shall  pay  to  the  clerk  |10.00, 
and  upon  certificate  ^JOOl  [L.  a  L.  I  899.] 

DIMINUTION— OF  RBGOBDw 

Rule  40:  For  the  purpose  of  correcting 
any  error  or  defect  in  the  tranacrtpt  from 
the  court  below,  Mtiier  party  may  suggest 
the  aame.  In  writing,  to  this  court,  and. 
upon  good  cause  shown,  obtain  an  order  that 
the  propw  clerk  certify  up  the  -whole  or  part 
of  the  record,  as  may  be  required;  or  the 
same  may  be  corrected  wO.vv3a.Uaii  of 
counsel,  In  writing,  filed  with  the  derk  be- 
fore argument.  If  the  attorney  of  the  ad- 
verse party  be  absent,  or  If  the  tact  of  the 
alibied  error  or  defect  be  disputed,  flie  sng- 
gestl<m  must  be  accompanied  by  an  affidavit 
showing  the  ezlstenoe  of  the  error  or  defect 
alleged. 

FAFBR8,  ORIGINAL— HOW 
BROUGHT  UP. 

Rule  41.  Whenever  it  shall  be  neceesary 
or  proper.  In  the  opinion  of  the  presiding 
Judge  In  any  district,  that  original  papers 
or  exhibits  of  any  kind  should  be  inspected 
in  this  court,  such  Judge  may  make  ao  order 
for  the  safe  keeping,  transporting,  and  re- 
turn of  such  papers  or  exhibits  as  to  him 
may  seem  proper,  and  this  court  will  receive 
and  consider  such  papers  or  exhibits  In  cou- 
nectlon  with  the  transcript  of  the  proceed- 
ings. 

PENDLETON  TERM. 

The  foregoing  rules  will  apply  at  Pendle- 
ton as  well  as  at  Salem,  except  as  to  the 
setting  of  cases,  and  no  case  will  be  heard 
until  after  the  last  brief  has  been  filed. 
Cases  transferred  from  Pendleton  to  Salem 
for  hearing  will  go  to  the  foot  of  the  dot^et, 
anless  otherwise  ordered. 

I  hereby  certify  that  the  foregoing  Is  a 
true  and  correct  copy  of  the  rules  of  the  Su- 
preme Court  of  the  state  of  Oregon,  as 
adopted  September  5tb,  1911,  to  take  effect 
at  Salem  October  2,  1011,  and  at  Pendleton 
October  30,  1911. 

Dated  at  Salem,  Oregon.  September  5, 1911. 

J.  C.  MOBELAND, 

Clerk  of  the  Supreme  Court  of  Oregon. 
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Ex  parte  SPENCER.   (No.  1,992.) 

(Sapreme  Court  of  Nevada.   Aug.  15,  1911.) 

Habeas  Cobpus  (8  85*)— Extradition— Iden- 
tity OF  PBISONEB— SUFFICIENCT  OF  EVI- 
DENCE. 

Upon  a  petition  for  dlscba^e  from  arrest 
on  s  warrant  of  extradition,  evidence  as  to  peti- 
tioner's ideDtity  with  tbe  peraon  wanted  in  an- 
other Btate  held  to  preponderate  in  favor  of  peti- 
tioner, and  to  require  hla  discharge.  . 

[Dd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  EKg.  {  85.*J 

Original  proceeding.  Id  the  matter  of  the 
application  of  A.  U  Spencer  for  a  writ  of 
habeas  corpus.  Petitioner  discharged. 

J.  E.  Gulnane  and  L.  B.  Fowler,  for  peti- 
tioner, dereland  H.  Baker,  Atty.  Gen.,  and 
M.  B.  Moore^  for  respondent  ' 

PER  CURIAM.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  The  petition  al- 
leged that  the  petitioner  was  unlawfully  re- 
strained of  his  liberty  by  John  UlUhouae, 
chief  of  police  of  the  city  of  Reno. 

Tbe  petition  and  the  return  upon  the  writ 
raised  the  sole  question  of  the  Idenilty  of  the 
petitioner  as  being  the  same  person  wanted 
by  the  state  of  lilinuls,  and  known  In  the 
later  state  as  W.  Williams. 

It  appears  from  the  evidence,  oral  and  doc- 
umentary, oiTered  that  tbe  said  chief  of  po- 
lice, John  Uillhouse,  on  the  '2tHh  day  of  June, 
1911,  arrested.  In  tbe  said  city  of  Reno,  one 
Carl  Carol,  wanted  by  the  state  of  IllinolB 
for  tbe  crime  of  burglary.  At  the  same  time 
the  chief  of  police  arrested  tlie  petitioner, 
who  was  with  Carol,  ui)on  the  suspicion  that 
he  was  the  same  person  who  had  been  Joint- 
ly indicted  with  the  said  Carl  Carol,  in  the 
state  of  Illinois,  for  the  said  crime.  After 
arresting  Carol  and  the  petitioner.  Chief 
Hltlbouse  wired  to  the  Illinois  authorities  to 
the  effect  that  he  had  arrested  Carol  and  the 
petitioner,  and  In  tbe  tel^ram  be  Included 
ft  description  of  the  petitioner.  It  appears 
that  the  person  jointly  Indicted  with  Carol 
had  previously  been  arrested  and  convicted, 
but  Uiat  the  authorities  of  Illinois  suspidon- 
ed  a  third  party,  known  in  that  state  as  W. 
wniinnis,  as  being  implicated  In  tbe  burglary, 
flnd  the  description  furnished  by  Chief  Hill- 


house  answered  substantially  to  the  descrip- 
tion of  said  Williams.  Accordingly  a  com- 
plaint was  filed  in  the  county  of  Warren, 
state  of  IIHdoIs,  where  the  said  burglary  bad 
been  committed,  charging  "W.  Williams,  alias 
A.  Ia  Spaicer,"  as  taavlng  committed  said 
crime. 

An  application  was  made  to  the  Governor 
of  Illinois  for  a  requisition  upon  the  Gov- 
ernor of  the  state  of  Nevada  for  the  return 
of  "W.  Williams,  alias  A.  L.  Spencer,"  to 
the  later  state,  and  upon  such  requisition 
the  Governor  of  Nevada  issued  his  executive 
warrant,  and  upon  such  executive  warrant 
the  duly  authorized  agent  of  tbe  state  of  Ill- 
inois, named  In  the  requisition  papers,  claims 
tbe  right  to  take  the  petitioner  from  this 
state  back  to  the  state  of  Illinois  for  trial. 

Tbe  burglary  In  question  Is  alleged  to  have 
been  committed  on  the  31st  day  of  January, 
1911.  Upon  the  hearing,  counsel  for  the  pe- 
titioner submitted  tbe  testimony  of  the  fa- 
ther and  stepmother  of  the  petitioner  and  an- 
other witness,  residents  of  San  Francisco, 
Cul.  These  three  witnesses  testified  that  the 
petitioner  was  In  San  Francisco  continuously 
from  tbe  10th  day  of  January,  1911,  to  the 
Ttb  day  of  March  following,  and  was  resid- 
ing during  all  of  that  time  at  the  home  of 
petitioner's  father  In  San  Francisco.  A  \y<' 
for  a  musical  Instrument,  testified  to  have 
been  purchased  by  the  petitioner  from  a  lead- 
ing musical  bouse  In  San  Francisco,  mpde 
out  in  bis  true  name  and  dated  January  13, 
1911.  and  other  documentary  evidence,  was 
offered,  corroborating  petitioner's  witnesses. 

In  opposition  to  this  testimony,  the  Attor- 
ney General  submitted,  on  behalf  of  tbe  state 
of  Illinois,  the  testimony  of  a  railroad  and 
express  agent  at  the  town  of  Abblngton,  111., 
who  testified  that  he  had  seen  the  person 
known  as  W.  WlUlams,  wanted  by  the  later 
state,  in  company  with  tbe  said  Carol,  in  his 
ofllce  on  the  9th  day  of  January  of  this  year. 
When  the  later  witness  arrived  In  Reno,  the 
petitioner  and  tbe  said  Carol  were  brought 
Into  his  presence,  together  with  two  other 
prisoners  then  In  tbe  city  Jail,  and  the  wit- 
ness identified  Carol  and  the  petitioner  as 
the  two  partips  wanted.  In  testifying  as  to 
his  Identification  of  the  petitioner  as  being 
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ttvet^ame;perM)i,ae,WiUie[ms,  he  stated  tbat 
'be  hai  only  scien  WUUan^  for  a  period  ot  five 
mlnuteB,  and,  when  asked  If  be  would  posi- 
tively Identify  the  petitioner  as  being  the 
man  Williams  whom  he  had  Been  In  hla  office 
on  January  9th,  he  answered  that  he  would 
Dot  swear  positively  that  he  was  the  same 
man,  but  that  he  believed  him  ao  to  be. 

The  witnesses  who  testified  In  the  proceed- 
ing, both  for  and  against  the  petitioner,  were 
all  persons  of  standing,  and  the  court  has 
no  doubt  that  all  were  testifying  truthfully. 
Upon  tbe  conclusion  of  the  testimony,  the 
court  indicated  to  counsel  that,  unless  the 
authorities  of  the  state  of  Illinois  could  pre- 
sent some  further  testimony  more  positively 
Identifying  tbe  petitioner  as  being  the  same 
person  as  W.  Williams,  wanted  by  the  later 
stute,  the  court  would  be  disposed  to  Alh- 
c-hurge  the  petitioner.  The  conrt  was  there- 
upon advised,  through  the  Attorney  General, 
that  tbe  authorities  of  Illinois  had  a  witness 
who  could  positively  Identify  the  said  Wil- 
liams, and  that  If  a  continuance  were  grant- 
ed an  effort  would  be  made  to  produce  such 
witness.  AccordUigly  a  continuance  was  tak- 
en for  10  days  to  permit  further  testimony 
being  offered  upon  the  part  of  tbe  authori- 
ties of  Illinois.  The  time  having  expired  and 
the  Attorney  General  having  advised  tbe 
conrt  that  the  authorities  of  the  state  of  Ill- 
inois would  make  no  further  attempt  to  iden- 
tify the  i)ctItioner  as  the  person  wanted  In 
the  later  state,  and  the  evidence  submitted 
strongly  preponderating  In  favor  of  the  pe- 
titioner, the  court  is  of  the  concluaton  that 
the  petitioner  should  be  discharged,  and  It 
is  80  ordered. 


R  MARTIN  ft  00.  v.  KTBBY  et  al. 

J.  ft  A.  FBMBEIIG  v.  EIRBT  et  al. 

(No.  1,938.) 
(Supreme  Court  of  Nevada.    Ang.  2,  1911.) 

1.  BECEIVEBB  (B  293*)— ACCOUNTINO— Sbttle- 

UENT  or  Account— Obdbbs. 

The  court,  on  hearing  tbe  final  account  of 
a  receiver  and  tbe  objections  thereto,  should 
specifically  ai^rove  those  portions  of  the  ac- 
count which  it  deems  pn^r,  and  Bpecifically 
disallow  the  items  which  in  its  opinion  are  il- 
legal. 

[Bd.  Note. — For  otber  caaes,  see  Receivers, 
Dec.  Dig.  i  203.*] 

2.  Appeal  and  Ebbob  ({  101*)— Obdbbs  Ap- 

FEALABU— ChlDBBS  SmUHO    FlHAX,  AO- 

cotTHT  or  Receitbb, 

An  order  specifically  allowing  or  rejecting 
all  of  the  items  of  the  final  account  of  a  re- 
ceiver and  directing  a  dlstribntion  of  the  funds 
is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
F>roi^  Cent.  Dig.  H  681-687;    Dec.  Dig.  { 

3.  Appeal  and  E}bbob  ({  101*)— Obdksb  Ap- 
pealable—  Obdebs  Settling  Final  Ac- 
count OP  ReCEIVBB. 

An  order,  entered  after  notice  and  bearing 
on  Application  of  creditors  for  leave  to  sue  a  re- 
cPiver  of  the  debtor,  presented  after  entry  of  or- 


der snstalnlng  objections  to  tbe  final  report 
of  the  receiver  and  to  his  discharge  which 
allows  the  claims  of  the  creditors  in  a  specified 
sum,  and  which  requires  tbe  receiver  to  pay 
tbe  same  within  a  specified  time,  and  which 
authorizes  actions  agamat  the  receiver  and  his 
surety  for  nonpayment  within  the  specified 
time,  is  appealable. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  681-^7;  Dec.  Dig.  { 
101.*] 

4.  Recbitbbs   (t   216*)  —  CTohclusivenesb — 

GOLLATEBAL  ATTACK. 

An  order  in  receiversiiip  proceedings,  which 
directs  the  payment  by  the  receiver  of  a  specific 
sum  to  a  designated  creditor,  and  which  au- 
thorizes the  creditor  to  sue  the  receiver  and  his 
surety  for  the  failure  of  tbe  receiver  to  pay  the 
claim  within  a  spedfied  time,  cannot  oe  col- 
laterally attacked  in  an  action  by  the  creditor 
against  a  receiver  and  his  surety. 

[Ed.  Note.— For  other  cases,  see  Beceivers, 
Cent.  Dig.  §  426 ;  Dec.  Dig.  {  216.*] 

5.  RscEiveaa  (|  216*)— Obdbbb— Cohclubite- 

NESS  ON  SUBBTT  OT  BECBITEB. 

An  order  In  recelversfaip  proceedings,  wbicfa 

Is  binding  on  the  receiver  failing  to  appeal 
therefrom,  Is  landing  on  his  surety  who,  when 
sued  on  tlie  bond,  may  not  collaterally  attack  the 
order.  , 

[Eld.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  I  425 ;  Dec  Dig.  |  216.*] 

Appeal  from  District  Court,  Esmeraldo 
County ;  Tberon  Stevens,  Judge. 

Actions  by  B.  Martin  ft  Co.  and  by  J.  & 
A.  Freiberg,  copartnerB,  against  W.  B.  Kir- 
by  and  another.  From  Judgments  for  plain- 
tiff in  each  action,  defendant  the  United 
States  Fidelity  &  Guaranty  Company  up- 
peals.  Affirmed. 

In  an  action  brought  by  George  F.  Blatt, 
as  plaintiff,  t.  The  Cobweb  Company,  a  cor- 
poration, as  defendant,  In  tbe  First  Judicial 
district  court  in  and  for  Esmeralda  county, 
praying  for  tlie  appointment  of  a  receiver 
to  take  charge  of  the  business  and  assets  of 
said  defendant  corporation,  the  Cobweb  Com- 
pany, and  that  tbey  l>e  administered  In  a 
manner  likely  to  result  in  the  greatest  bene- 
fit to  all  tbe  creditors  of  said  defendant 
corporation,  by  and  under  the  direction  and 
orders  of  the  court,  the  said  court  made  tbe 
following  order;  "This  cause  coming  up 
for  hearing  on  the  27th  day  of  June,  lOOU, 
on  motion  of  T.  L.  Foley,  attorney  for  plain- 
tiff, the  defendant  being  represented  in  court 
by  D.  S.  Truman,  and  it  appearing  to  tbe 
court  that  a  writ  of  attachment  has  be^ 
sued  out  and  levied  upon  the  stock  of  goods 
of  the  defendant  corporation  for  the  sum 
of  four  thousand  dollars,  and  that  the  as- 
sets so  attached  are  all  the  defendant  has 
with  which  to  pay  Its  liabilities,  and  that 
said  assets  are  more  than  sufficient  to  pay 
all  tlie  liabilities  If  handled  and  disposed  of 
in  a  Jndlctons  manner ;  that  there  are  other 
numerous  creditors  who  are  liable  to  bring 
suits  and  attachments  further  against  tbe 
defendant,  all  of  which  will  cause  great 
danger  of  waste  to  tbe  assets  of  the  de- 
fendant ;  that  the  business  of  the  snld  de- 
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J^dAUt  Is  now  on  a  paying  basis  and  by 
conservative  management  can  be  made  to 
pay  all  the  debts  of  the  company,  and  the 
same  being  fully  considered  by  the  court: 
It  Is  ordered,  that  a  receiver  be  appointed 
to  take  chaise  of  the  goods,  assets,  rights, 
and  creflits  of  the  defendant  and  all  there- 
of, and  administer  them  to  the  best  Inter- 
ests of  all  parties  concerned  by  and  under 
the  orders  of  this  court;  that  W.  P.  Klrby, 
being  a  resident  agent  and  manager  of  the 
said  defendant  corporation,  the  Cobweb  Com- 
pany, is  hereby  appointed  to  act  as  such  re- 
ceiver in  that  regard;  and  it  Is  further  or- 
dered that  said  receiver  shall  file  a  good 
and  snf&clent  bond  In  the  sum  of  $10,000,  to 
be  approved  by  this  court,  and  that  upon  the 
approval  of  said  bond  and  the  taking  of  the 
proper  oath  of  office  that  the  said  property 
of  the  defendant,  the  Cobweb  Company,  shall 
be  turned  over  by  the  sherlflf  of  Bsmernlda 
connty  to  the  said  receiver  to  be  by  him 
handled  and  administered  as  herein  ordered." 

Pursuant  to  said  order  the  said  W.  P. 
Kirby  qualified  as  receiver  and  on  the  30th 
day  of  June,  1908,  executed  and  filed  his 
bond  as  sach  trustee  in  the  penal  sum 
of  $10,000  with  the  United  States  Fidelity  ic 
Guaranty  Company  (appellant  herein)  as 
snrety,  tbe  condition  of  which  said  bond 
reads :  "The  condition  of  this  obligation 
Is  such  that  whereas  by  an  order  of  tbe 
above-entitled  court,  duly  made  and  entered 
ou  the  27th  day  of  June,  190S,  the  above- 
bounden  W.  P.  Kirby  was  duly  appointed 
receiver  of  the  defendant,  the  Cobweb  Com- 
pany, a  corporation,  upon  bis  executing  a 
bond  according  to  the  law,  in  the  said  sum 
of  ten  thousand  dollars;  now,  therefore.  If 
the  said  W.  P.  Kirby,  as  such  receiver,  shall 
faithfully  execute  tbe  duties  of  his  trust, 
according  to  law,  then  this  obligation  to  be 
void,  otherwise  to  remain  In  full  force  and 
effect." 

The  receiver  published  for  four  weeks  a 
notice  of  his  appointment,  and  called  for 
tbe  presentation  of  all  claims  against  the 
corporation  as  provided  In  section  95  of  the 
general  corporation  act  (St  1903,  p.  155).  t)u 
the  26th  day  of  October.  1908,  tbe  said  re- 
ceiver filed  a  petition  In  said  court  praying 
for  an  order  to  be  allowed  to  sell  the  entire 
property  of  the  corporation  in  bulk,  and 
oa  the  26th  day  of  December,  following,  the 
said  property  was  sold  pursuant  to  an  or- 
der of  court  based  on  said  petition,  and  oa 
the  same  day  an  order  was  entered  confirm- 
ing the  sale.  On  the  30th  day  of  December, 
1908,  the  receiver  presented  to  the  court 
bis  final  account  and  petition  for  discharge. 
On  the  18th  day  of  January,  1909,  objections 
to  tbe  final  account  and  discharge  of  the 
receiver  were  filed  by  various  creditors, 
which  final  account  and  tbe  objections  in- 
terposed thereto  coming  on  to  be  beard,  tbe 
court  rendered  a  lengthy  opinion  in  writing, 
nmdodlng  with  the  following  order:  "It  is 
thmfore  ordered  that  the  objectlona  to  tbe 


report  of  the  receiver  and  to  his  discharge 
and  the  release  of  the  sureties  on  his  bond 
be  sustained,  and  that  such  report  be  not  ap- 
proved." Thereafter  and  on  tbe  12th  day 
of  Jane,  1909,  upon  application  of  certain 
creditors  for  leave  to  sue  the  said  receiver 
and  his  surety,  the  following  orders  were 
entered  by  the  court :  "In  the  above-entitled 
cause,  It  appearing  to  tbe  court  from  the 
records,  files  and  proceedings  had  herein, 
that  J.  &  A.  Freiberg,  copartners,  having 
duly  filed  their  claim  In  tbe  sum  of  six 
hundred  forty-five  dollars  ($645.00)  with 
the  receiver  herein,  W.  Pi  Kirby,  as  a  cred- 
itor of  the  defendant,  the  Cobweb  Company, 
wlthlu  the  time  required  by  order  of  this 
court,  and  having  appeared  by  their  attor- 
ney, John  F.  Kunz,  and  objected  to  tbe  re- 
I  port  and  application  for  discharge  of  the 
\  said  receiver,  W.  P.  Kirby,  and  said  report 
j  and  application  for  discharge  having  been 
denied  and  an  order  so  made  by  the  court, 
and  it  further  appearing  that  thereupon  the 
said  creditor  J.  &  A.  Frleberg,  by  their  at- 
torney, duly  filed  an  application  and  petition 
I  praying  for  an  order  for  the  payment  of 
their  said  claim,  or  In  lieu  thereof  asking 
j  leave  to  institute  suit  for  the  recovery  of 
I  their  said  claim,  a  copy  of  which  appllca- 
I  tlon  was  served  on  Messrs.  Thompson,  More- 
house &  Thompson,  as  attorneys  for  said  re- 
ceiver, and  due  and  proper  notice  of  tbe 
hearing  thereof  having  been  given  and  tbe 
I  said  attorneys  for  the  said  receiver  being 
j  present  In  court  at  the  hearing  of  said  ap- 
[  plication,  and  satisfactory  and  suSldent 
;  cause  now  appearing  to  tbe  court  therefor : 
It  is  ordered,  that  the  claim  of  the  creditor 
J.  &  A.  Freiberg  be  allowed  In  the  sum  of 
six  hundred  forty-five  dollars  ($645.00),  with 
Interest,  and  that  the  receiver  herein,  W. 
P.  Kirby,  pay  into  court  tbe  said  sum  of 
six  hundred  forty-five  dollars  ($645.00)  so 
due  to  the  said  creditor,  within  ten  days 
from  date  hereof,  with  bis  costs;  and  It 
is  ordered,  that  in  the  event  that  the  said 
W.  P.  Klrby,  receiver,  fall  to  pay  said  sum 
within  the  time  and  as  heretofore  directed, 
that  the  petitioning  creditor,  J.  &  A.  Frei- 
berg, be  permitted,  and  they  are  hereby  giv- 
en permission,  to  bring  suit  by  proper  pro- 
ceedings against  the  said  receiver,  W.  P. 
Klrby,  and  hie  surety,  tbe  United  States 
Fidelity  &  Guaranty  Company,  for  the  re- 
covery of  said  amount,  with  Interest  and 
costs ;  It  is  ordered,  that  the  claims  of 
tbe  creditors  herein  named  be  allowed,  name- 
ly, Hemenway  &  Moser,  $372.75,  •  •  • 
and  E.  Martin  &  Co.,  $1,024.25,  with  inter- 
est, and  that  tbe  receiver  herein,  W.  P. 
Klrby,  pay  Into  court  the  said  sum  so  due 
to  each  of  said  creditors,  within  ten  days 
from  date  hereof,  with  their  costs;  and,  It 
is  ordered,  that  In  the  event  that  the  said, 
W.  P.  Kirby,  receiver,  fall  to  pay  said  sums, 
to  each  and  all  of  said  creditors  wlthlu 
the  time  and  as  heretofore  directed,  that 
each  and  all  of  said  petitioning  creditors 
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be  permitted,  and  they,  and  each  of  tbem, 
are  hereby  given  permission  to  bring  snlt  by 
proper  proceedlngB  against  the  said  receiver, 
W.  P.  Klrby,  and  his  surety,  the  United 
States  Fidelity  &  Guarantee  Company,  for 
the  recoTery  of  their  respective  amonnts, 
with  Interest  and  costs." 

The  receiver  having  failed  to  pay  the  (Aalms 
of  E.  Martin  &  Go.  and  J.  &  A.  Freiberg  In 
pursuance  of  the  orders  above  mentioned,  the 
said  creditors  brought  their  actions  against 
said  receiver,  W.  P.  Klrby,  and  his  suret^r, 
the  United  States  Fidelity  &  Guarantee  Com- 
pany for  the  amouuts  of  tbeir  said  claims, 
which  said  actions  were  consolidated  for  the 
purpose  of  trial  and  heard  together.  The 
said  W.  P.  Kirby  not  having  been  served  with 
process  did  not  appear  In  the  actions.  The 
cause  came  on  regularly  for  trial  on  the  6th 
day  of  June,  191U,-  and  on  the  6th  day  of 
July  thereafter,  Judgment  was  entered  in  fa- 
vor of  the  plaintiff  E.  Martin  &  Co.  against 
the  defendant  the  United  States  ridelity  & 
Guarantee  Company  for  the  sum  of  $2,432.73 
and  costs  and  In  favor  of  the  plaintiffs  J.  & 
A,  Freiberg  against  the  same  defendant  for 
the  sum  of  $714.42  and  costs.  From  the  said 
Judgments  and  from  orders  denying  defend- 
ant the  United  States  Fidelity  &  Guarantee 
Company's  motions  for  a  new  trial,  the  said 
defendant  has  appealed. 

Bryant  &  O'Brien,  F.  C  Shin,  and  Chas.  h. 
Lyman,  for  appellant  T.  L,  Foley  and  John 
F.  Knnx,  for  respondrat 

NOBCBOBS,  J.  (after  stating  the  facts  as 
above).  The  contention  of  counsel  for  ap- 
pdliot  that  the  liability  of  the  appellant 
herein  Is  secondary,  and  does  not  arise  until 
the  receiver  has  failed  or  refused  to  do  some 
act  which  he  is  legally  bound  to  do,  may  be 
conceded.  Counsel  for  appellant  mainly  rely 
upon  the  following  proposition:  "The  com- 
plaint charges  a  failure  to  pay  over  certain 
sums  to  the  various  plaintiffs,  and  that  Is 
the  only  breach  charged.  It  must  be  shown 
that  Klrt^  was  I^lly  liable  to  pay  those 
sums,  and  bis  failure  to  pay  Is  not  a  breach 
for  which  this  defeni^nt  la  liable.  Klrby 
was  not  liable  to  pay  for  the  following  rea- 
sons: (a)  There  bad  never  been  an  account- 
ing of  his  receivership.  (b1  There  was  never 
a  valid  order  of  distribution." 

There  can  be  no  qnestlon,  we  think,  that 
the  account  filed  by  the  receiver  on  the  30th 
day  of  December,  1908,  was  a  final  account. 
It  was  filed  as  a  final  account  and  contained 
all  of  the  receipts  and  disbursements  of  the 
receiver  and  iras  a  full  statemoit  of  his 
transactions.  In  considering  this  account 
and  the  objections  interposed  thereto,  the 
court  took  testimony,  and  the  entire  matter 
was  fully  presented  to  the  court  We  agree 
with  counsel  for  appellant  in  certain  of  his 
contentions  relative  to  the  order  made  upon 
this  hearing.  If  the  court  bad  carried  into 
its  order  the  various  matters  discussed  In 
the  opinion  of  the  trial  Judges  it  would  have 


been  a  complete  disposition  of  the  matter 
presented  to  the  court  for  determination. 

[1]  The  court  should  have  specifically  ap- 
proved those  portions  of  the  account  which 
it  deemed  proper  and  have  spedflcally  disal- 
lowed the  Items  contained  lu  the  receiver's 
account  which  the  court  referred  to  In  Its 
opinion  as  being  Illegal  charges.  There  does 
not  appear  to  have  been  any  question  as  to 
the  gross  amount  the  receiver  was  required 
to  account  for.  Neither  the  receiver  nor  the 
objecting  creditors  at  the  time  suggested 
to  the  court  that  the  order  should  be  more 
spedflc. 

[2]  We  need  not  determine  whether  the 
ordw  in  the  form  in  which  It  was  entered 
was  appealable  as  It  unquestionably  would 
have  been  had  the  court  spedflcally  allowed 
or  rejected  all  of  the  items  of  the  account 
and  directed  a  ^strlbutlon  of  the  funds  re- 
maining In  the  bands  of  the  trustee. 

[3]  The  orders  of  June  12,  1909,  are  not 
open  to  the  objection  that  they  do  not  direct 
the  payment  to  certain  creditors  of  specific 
amounts  of  money.  These  orders  should  be 
considered  In  connection  with  the  prior  or- 
der sustaining  the  objections  to  the  receiver's 
final  account  These  orders  are  appealable, 
and  If  they  were  before  us  upon  appeal  the 
objections  thereto  made  by  counsel  for  ap- 
pellant might  or  might  not  be  well  taken. 

[41  It  la  sufficient  for  the  purposes  of  the 
present  case,  which  Is  collateral  to  the  case 
of  Blatt  V.  Cobweb  Company,  in  which  said 
orders  were  made,  to  say  that  they  are  not 
open  to  attack  in  this  action.  Deegan  v. 
Deegan.  22  Ner.  185.  37  Pac.  360,  58  Am.  St. 
Rep.  742;  Van  Fleet  on  Collateral  Attack,  §S 
2,  8,  17. 

The  case  of  Deegan  v.  Deegan,  supra,  was 
an  action  brought  upon  the  bond  of  the, 
guardian  for  failure  of  the  guardian  to  dis- 
charge the  duties  of  bis  trust  The  guardian 
had  failed  to  account  upon  the  order  of  the 
court  and  was  ronoved  for  failure  so  to  do 
and  another  guardian  appointed.  This  court 
said:  "The  objections  in  this  case  to  the  or- 
ders revoking  the  letters  of  the  former  guard- 
ian, and  appointing  the  present  one,  Is  ».  col- 
lateral attack  upon  the  Judgment  of  the 
court  in  the  guardianship  matter.  Van  Fleet, 
Coll.  Attack,  H  2,  S.  In  such  a  case  the  Ju* 
rlsdiction  of  the  district  court  Is  conclusively 
presumed  and  evldrace  to  the  contrary  is  not 
admissible.  Black,  Judgm.  {  271;  Van  Fleet, 
Coll.  Attack,  I  Sfl."  Van  Fleet  on  Colt. 
Attack,  t  3,  says:  "Any  proceeding  provided 
by  law  for  the  purpose  of  avoiding  or  cor- 
recting a  Jadgm«it,  U  a  direct  attack  which 
will  be  successful  upon  showing  the  error; 
while  an  attempt  to  do  the  same  thing  In  any 
other  proceedtog  is  a  collateral  attack,  which 
will  be  successful  only  upon  showing  a  want 
of  power." 

Again  in  section  17,  p.  23,  the  author  says: 
"A  Judguient  must  be  final  and  on  its  merits, 
in  order  to  bar  any  matter  in  res  adjudlcata, 
while  each  and  every  step  taken  or  order 
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made  In  the  proceeding  whether  It  con- 
cerns the  merits  or  not,  Is  just  as  Impervious 
to  collateral  attack  as  the  final  judgment  on 
tbe  merits.  An  Interlocutory  order,  no  mat- 
ter  how  erroneous.  If  not  void,  will  justify 
uid  protect  all  persons  as  completely  as  tbe 
final  jad^ent  Itself.  *  •  *  Thus,  Inter- 
locutory orders  made  In  administration  pro- 
ceedings are  only  prima  facie  correct  In  a 
direct  proceeding  to  set  them  aside,  but  are 
coDdusIve  In  a  suit  on  an  administrator's 
bond." 

It  cannot  he  said,  we  think,  that  tbe  or- 
ders of  Jnne  12th,  supra,  were  void.  They 
were  made  after  notice  and  bearing,  and  if 
tbe  court  committed  error  in  making  the 
tame,  the  error  could  only  be  corrected  by  ap- 
peal or  other  direct  attack.  The  receiver  did 
not  attempt  In  any  way  open  to  him  to  have 
the  orders  set  aside  and,  hence,  he  is  bound 
t»y  them.  Had  tbe  receiver  obeyed  these  or- 
deis,  and  paid  out  the  money  to  tbe  creditors 
as  directed,  the  orders  would  have  been  a 
protection  to  him  In  the  event  other  creditors 
or  parties  to  tbe  proceeding  sought  to  com- 
pel bim  to  account  to  them  for  tbe  money 
BO  paid  out  Hovey  v.  McDonald,  109  U.  S. 
JSO,  3  Sap.  Ct  136.  27  L.  Ed.*8S8. 

[S]  As  the  receiver  is  bound  by  these  or- 
d^s,  so  Is  the  surety  on  bis  bond.  Deegan 
v.  Deegan,  snpra;  Treweek  v.  Howard,  105 
Cal.  434,  39  Pac.  20;  Douglass  v.  Ferris,  13S 
N.  Y.  192,  33  N.  E.  1041,  34  Am.  St.  Rep.  436. 

Other  questions  presented  by  tbe  record 
it  Is  unnecessary  to  consider.  It  follows  that 
the  jndgmentB  should  be  affirmed. 

It  to  BO  ordered. 

SWE'ESVS,  C.  J.,  and  TALBOT,  J,,  oon- 
enr. 


STATE  T.  CASBT.t 

(Sopreme  Court  of  Nevada.   July  1,  1911.) 

1.  IXOICmKNT  AND   INFOBUATION   (|  140*)— 

ilvnoK  TO  Quash  —  Disqualification  or 
Gkand  Jubobs—IIearino  on  Affidavits. 
Where  accused,  in  support  of  bis  motion  to 
qnash  the  indictment  for  nonrpnidenoe  of  a 
nand  juror,  presented  an  affidavit  on  informa- 
tJoQ  and  belief  averring  that  fact,  he  could  not 
coioplaln  of  tbe  presentation  hv  the  state  of  an 
affidavit  Of  tbe  juror  averring  bis  residence  and 
die  disposition  by  the  court  of  the  motion  on 
tbe  aSoavitB,  and  accused,  if  desiring  tbe  pres- 
enr«  of  tbe  grand  juror,  should  have  Riibp<BDaed 
turn,  or  taken  his  testimony  by  deposition. 

[Ed.  Note^For  other  cases,  see  Indictment 
and  Isformatlon,  Cent  Dig.  |  476;  Dec.  Dig.  { 
HO*  ^3 

2.  Gbaitd  Jubt  (i  3*>— NtncBEB  or  Jusoaa. 

Twelve  qoalified  grand  jurors  are  a  legal 
vod;,  and  may  return  an  indictment 

[Ed.  Note.— For  other  csRea,  see  Grand  Jury, 
Cent  Dig.  »  3-6;  Dec.  Dig.  S  3.*] 

3.  Cbuhnai.  Law  (S  126*)— Change  of  Vbn- 
ub—Pbejudicb  Aqainst  Accused. 

To  req^«  a  change  of  venue  under  Gomp. 
Laws,  I  4Z71,  providing  for  a  change  of  venue 
on  tbe  grouDd  that  a  fair  trial  cannot  be  bad 


in  tbe  couuty  where  the  Indictment  Is  pending, 
it  must  appear  that  tbe  prejudice  against  ac- 
cused is  so  great  as  to  prevent  a  fair  trial,  and 
it  is  not  sufficient  merely  to  show  that  great 
prejudice  exists  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  243;  Dec.  Dig.  8  126.*] 

4.  Cbiminal  Law  ({  126*)— Chanqb  or  Vbn- 

UE— Peejudice  Aoainst  Accused. 

Where  there  was  great  feeling  against  ac- 
cused in  the  town  where  the  offense  was  com- 
mitted, but  that  feeling  did  not  permeate  the 
entire  county,  which  contained  between  four 
and  five  tbousand  possible  jurors,  and  many  of 
tbe  jurors  were  drawn  from  portions  of  tbe 
county  where  the  victim  of  accused  was  un- 
known, and  where  the  crime  was  hardly  known 
of  or  discQssed,  the  refusal  to  grant  a  change 
of  renue  on  the  ground  of  tbe  prejudice  against 
accQsed  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  243;  Dec.  Dig.  {  126.»] 

5.  Cbiminal  Law  (|  121*)— Change  or  Ven- 
ue—Discbetton  OF  Trial  Coubt. 

A  motion  for  a  change  of  venue  Is  address- 
ed to  the  sound  discretion  of  tbe  trial  court 
and  where  it  is  possible  to  secure  an  impartial 
jury  the  denial  of  tbe  motion  la  within  the 
court's  discretion. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Lew,  Cent.  Dig.  8  241;  Dee.  Dig.  8  121.*] 

6.  Jury  (8  133*)- Qualifications  of  Jubobs 

— EZAlflNATION  ON  VOIB  DiBE. 

In  determining  tbe  condition  of  a  juror's 
mind  as  to  his  qualiScations.  all  of  bis  exam- 
ination on  voir  dire  should  be  considered  and 
doubts  as  to  bis  qualification  resolved  in  favor 
of  accused. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  88  686-6GS:  Dec.  Dig.  |  133.*] 

7.  Jubt  (8  99*)— <JuALiFicATioNfrrOpiNioN. 

A  challenge  to  a  juror,  who  on  voir  dire 
testified  that  he  entertained  an  opinion  which 
be  could  lay  aside  without  any  evidence,  and 
that  he  could  determine  the  case  according  to 
tbe  evidence  and  tbe  Instructions,  and  that  he 
had  not  expressed  any  opinion,  but  that  he  had 
at  tbe  present  time  some  belief  on  the  guilt  or 
innocence  of  accused,  based  on  what  he  had 
heard,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  88  438-448;  Dec.  Dig.  %  99.*] 

8.  Jubt  (8  97*)— Qualifications— Pbejudice. 

A  challenge  to  a  juror,  who  on  voir  dtre 
admitted  that  he  entertained  a  prejudice  against 
the  defense  of  hereditary  insanity  and  acute* 
alcoholic  insanity,  and  did  not  believe  in  their 
existence,  but  who  stated  that  If  legal  insanity 
was  shown  by  the  evidrace  and  the  instructions 
he  would  give  proper  credit  to  the  defense,  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  88  431-437;  Dec.  Dig.  8  97.*] 

9.  Cbiminal  Law  ^  740*)— Inbanitt  —  De- 
fense—Question  roB  Jubt. 

Where  a  defense  of  insanity  la  Interposed 
for  accused.  It  becomes  a  matter  of  evidence, 

tbe  admissibility  of  which  must  first  be  passed 
on  by  the  court  to  determine  the  form  of  in- 
sanity, and  it  then  tiecomes  a  question  of  law 
tor  the  court  whether  the  form  of  insanity  at- 
tempted to  be  proved  is  a  legal  defense,  and 
if  recognized  tbe  defense  must  be  submitted  to 
tbe  jury  by  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  740.*] 

10.  Jubt  (S  99*)— Disqualification  or  Ju> 
BOBS— Abbtbaot  Opinion. 

Th9  existence  of  a  mere  abstract  opinion  of 
a  juror,  in  which  no  element  of  malice  or  nn- 
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neceoBar?  prejudice  enters,  doea  not  form  a  Jast 
ground  for  the  rejection  of  the  juror,  though  he 
admits  that  the  defense  of  insanity,  owing  to 
its  abuse,  raisee  a  feeling  of  hostility  to  accus- 
ed, and  where  the  evidence  shows  that,  not- 
withstanding his  filing  against  the  defense, 
the  juror  will  be  guided  by  the  testimony,  un- 
inSuenced  by  any  bias,  he  is  competent 

[3Gld.  Note. — For  other  cases,  see  JnTy,  Gent. 
Dtg.  H  438-448;  Dec  Dig.  «  99  *] 

11.  JuBT  ^  133*)— luFAniUNO  Jubobs—Tbi- 

BBS— DElCA,nD. 

It  is  not  error  to  tail  to  appoint  triers  to 
determine  a  challenge  for  actual  bias,  where 
there  has  been  no  demand  for  the  appointment 
of  triers. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  8  587;  Dec.  Dig.  1  133.»] 

12.  Cbiuinal  Law  (S  1166^*)  —  Haruless 
Ebbob  —  I11FANEX.1N0  Jubobs— Tbiebs— DBi 

HAND. 

Where  a  juror,  on  voir  dire,  disclosed  bias 
on  the  ground  of  hereditary  insanity,  but  show- 
ed no  bias  to  the  legal  defense  of  insanity,  the 
refusal  to  appoint  triers  to  determine  his  bias 
on  the  eronoa  of  hereditary  insanity  was  not 
prejudicIaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
btw,  Cent  Dig.  |  8115;  Dec.  Dig.  |  1166^^*] 

13.  Cbiminal  Law  (J  4M*)— Demonstbative 
Evidence— A  DuissiBiLiTT. 

Where  accused  shot  decedent  and  resisted 
an  Immediate  arrest  by  a  citizen  by  stabbing 
him  with  a  knif^  and  the  defense  relied  on 
dnmkenness  and  insanitpr,  the  court  properly 
admitted  the  knife  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  891;  Dec.  Dig.  g  404.'] 

Appeal  from  District  Court,  Esmeralda 
County;  Peter  J.  Sumers,  Judge. 

Patrick  G.  Oasey  was  conTlcted  of  murder 
In  the  flTBt  degree,  and  fae  appeals.  Affirmed. 

iS.  A.  Dlskln  and  Jolin  F.  Kunz,  for  appel- 
lant S.  C.  Stoddard,  Atty.  Gva.,  and  L.  B. 
Fowler,  Deputy  At^.  Gen.,  for  respondent 

SWEENET,  C,  J.  The 'defendant,  under 
the  assumed  name  of  Patriae  C.  Casey,  was 
IncUcted  by  the  grand  jury  of  Esmeralda 
connt7t  state  of  Nevada,  for  the  crime  of 
murder  In  the  first  degree,  for  wlllfally,  Cel- 
oniouBl7,  and  with  malice  aforethought  In- 
*Bictlng  a  mortal  wound  on  Mrs.  Lucy  Hesllp 
with  a  loaded  pistol,  from  which  she  died  on 
the  16th  day  of  August,  1909. 

It  appears  from  the  record  that  on  the 
16th  day  of  August,  1909,  at  about  7  o'clock 
In  the  evening,  the  defendant  shot  and  killed 
Hrs.  Lucy  Hesllp  and  wounded  her  compan- 
ion, Mrs.  Alice  Mann,  at  Goldfleld,  Nev., 
while  these  ladlai,  with  another,  were  seat- 
ed in  front  of  the  Hesllp  home.  It  appears 
that  on  the  evening  of  the  tragedy  the  victim 
of  the  accused,  Mrs.  Lucy  H«ilip,  and  Mrs. 
Alice  Mann  and  MIsb  Leury,  while  engaged 
In  n^hborly  conversation,  were  panic  strick- 
en by  the  defendant,  who,  after  coming  up 
the  street  to  the  Hesllp  residence,  stopped, 
pulled  and  leveled  his  gun,  and  flred  a  cou- 
ple of  shots,  striking  Mrs.  Mann;  and,  when 
Mrs.  Hesllp,  in  a  half  riidng  position,  scream- 
ed, "What  do  you  mean?"  the  defendant  tn- 


Etantly  turned,  faced  Mrs.  Hesllp,  leveled  his 
gun,  and  flred  a  bullet  into  the  bead  of  the 
lady,  causing  her  almost  Instantaneous  death. 
The  d^endant  then  turned  out  Into  the 
street  and,  pretending  to  place  the  gun  to  his 
head,  flred  the  fourth  shot,  making  a  super- 
ficial wound  in  his  own  head.  The  defend- 
ant then  strolled  leisurely  down  the  street, 
his  pistol  opraly  In  his  hand,  and  when  over- 
taken at  Hall  street  by  Mr.  Dunn,  who  at 
once  disarmed  blm,  the  defendant  drew  a 
carving  knife  and  struck  Dann  In  the  shoul- 
der. Whm  cries  of  "lyndi  him"  were  heard 
by  the  defendant,  althongh  feigning  to  be 
dead  dmnk,  he  had  sufBclent  presence  of 
mind  to  hastily  requcBt  Oflloer  Sullivan  to 
protect  and  hurry  him  to  the  jail,  and  In- 
quire of  Officer  Sullivan,  b^ore  being  azrest- 
ed,  "Are  yon  an  officer?" 

The  motive  for  the  crime  asserted  by  the 
prosecution  was  for  revenge  against  Mrs. 
Mann  for  repudiating  him,  and  against  Mrs. 
Hesllp  for  interfering  with  his  desires.  In 
support  of  the  motive  for  the  defendant's 
crime,  and  his  preparation  for  a  defoise 
thereto.  It  appears  that  the  defendant,  four 
months  before  the  commission  of  this  mur- 
der, took  up  hb  residence  in  Goldfleld  and 
lived  with  one  Jack  Mnmy,  who  owned  a 
cabin  within  a  few  feet  of  the  home  of  Mrs. 
Alice  Mann,  one  of  the  women  shot  on  the 
night  of  this  homicide.  That  Mrs.  Mann  re- 
sided with  her  husband  for  at  least  two 
months  during  the  time  the  defendant  resid- 
ed with  Murray,  and  that  the  ordbiary  neigh- 
borly and  friendly  courtesies  existed  between 
the  four.  When  Mr.  Mann,  out  of  employ- 
ment in  Goldfleld,  left  for  San  Francisco  to 
secure  employment,  the  defendant  began  to 
attempt  to  force  his  attentions  on  Mrs.  Mann 
and  to  attempt  to  assnme  a  too  familiar 
friendly  r^atton,  until  he  progressed  to  the 
extent  of  Insultlpg  Mrs.  Mann  with  Improper 
proposals,  which  Mrs.  Mann  indignantly  re- 
pelled and  rebuked  the -defendant  for  his  at- 
tentions, and  gave  all  of  her  sodal  time  bo 
visiting  the  HesUps.  T^la  action  on  the  part 
of  Mrs.  Mann  and  her  refusal  to  have  any- 
thing to  do  with  the  defendant  aroused  his 
unnrarranted  jealousy,  and  It  appears  he  be- 
came greatly  Incensed  at  the  HesUps  for  en- 
tertaining and  protecting  Mrs.  Mann,  in  the 
absence  ot  her  husband,  against  the  attempt- 
ed attentions  of  the  defendant  towards  Mrs. 
Mann.  Ko^thstandlng  Mrs.  Mann  repulsed 
the  attentions  attempted  to  be  forced  on  her 
by  the  defendant,  the  defendant  seemed  to 
believe  himself  privll^ed  in  his  jealous  rage 
to  reprove  her  for  keeping  so  much  compa- 
ny with  the  Hesllps,  and  he  was  apparently 
jealous  of  Ibe  time  she  spent  away  from  her 
home  in  company  with  the  Hesllps,  for  when 
the  defendant  acquired  a  deep  hatred  and 
anger  for  some  two  weeks  prior  to  the. 
tragedy. 

Between  9  and  11  o'clock  on  the  morning 
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of  the  day  of  tlie  homicide,  the  defendant, 
after  borrowing  $1JS0  from  Murray,  told  him 
he  was  going  to  get  drnnlc  Between  4  and 
6  o'clock  of  the  same  day,  Murray  met  the 
d^endant  in  the  Turf  saloon  and  asked  the 
defendant  to  have  a  drink.  The  defendant, 
who  had  apparently  been  drinking,  but  who 
was  not  very  drunk,  accepted  Murray's  Invi- 
tation to  have  a  drink,  saying  to  Murray, 
"Jat^  this  will  make  nine  that  X  have  had." 
Wberenpon  Murray  told  him  he  bad  enough, 
and  that  he  had  better  go  to  bed.  The  de- 
foidant  replied,  "No;  I  am  going  to  get  good 
and  drunk."  After  attempting  to  borrow  a 
gun  from  Hlldebrandt,  one  of  the  proprietors 
of  the  saloon  wherein  the  defendant  and 
Mnrray  had  taken  this  drink,  the  defendant 
asked  Hlldebrandt  to  loan  him  a  gun,  which 
Hlldebrandt  refused  to  do.  The  defendant 
then  entered  into  »  discussion  with  Hllde- 
brandt and  others  on  the  subject  of  tbe  de- 
fense of  insanl^,  saying,  among  other  things. 
In  effect  to  Hlldebrandt  that,  "If  a  man 
!>hootB  another  and  then  attempts  suicide, 
that  win  be  conclusive  evidence  of  insanity ; 
that  will  be  a  condnslve  defense  of  Insanity 
for  the  shooting."  That  upon  his  failure  to 
secure  tbe  gnu  from  Hlldebrandt,  tbe  de- 
faidant  went  home  and  got  Murray's  pistol, 
and  immediately  came  down  to  the  Hesllp 
borne  for  the  purpose  of  killing  Mra  Mann 
and  the  Heslips,  but  succeeded  only  In  part 
Id  carrying  out  bis  preconceived  murderous 
plan  In  the  kUUng  of  Mrs.  Heslip. 

Tbe  defendant  was  tried  on  tbe  26tb  day 
4tf  October,  1909,  in  the  district  court  of  tbe 
Seventh  Jndicial  district.  In  Esmeralda  coun- 
ty, Nev.,  before  a  Jury,  found  guilty  of  mur- 
der in  the  first  degree,  and  sentenced  by  the 
court  to  be  hanged  by  the  neck  until  he  be 
dead.  A  motion  for  a  new  trial  was  made 
and  denied,  and,  from  the  order  denying  the 
motion  for  a  new  trial,  defendant  seeks  re- 
lief In  this  court  to  avoid  the  execution  of 
the  Jn^rment 

(1)  The  defendant  moved  to  quash  tbe  In- 
dictment upon  the  ground  that  Ftank  Cham- 
pion, who  was  a  member  at  tbe  grand  Jury 
who  foDDd  the  Indictment,  was  a  nonresi- 
dent of  the  state.  Both  the  defendant  and 
bis  counsel,  prior  to  this  attack  upon  the  In- 
dictment on  this  ground,  waived  in  open 
court  all  <diallenge8  and  objections  they  had 
to  the  panel  of  the  grand  Jury  and  to  the 
qualifications  of  each  Individual  Juror  there- 
ot  See  Transcript,  pages  6  and  7. 

Conceding,  for  the  purpose  of  considering 
this  assigned  error,  that  counsel  for  d«f»d- 
ant  could  renew  their  attatft  upon  the  grand 
Jury  whoi  both  defendant  and  bis  counsel 
bad  iwevloudy  waived  all  objections  to  the 
panel  and  to  each  individual  Juror  thereof, 
even  then  we  can  see  no  merit  in  the  motion 
to  qnash  tbB  Indictment.  The  attadc  upon 
tbe  grand  Jury  was  made  by  an  affidavit  on 
Information  and  belief,  stating  that  F.  W. 
(liamplon,  one  of  tiie  grand  Jurors  who 
brought  in  the  indictment  against  the  de- 


fendant, bad  moved  from  Nevada  and  be- 
came a  resident  of  California.  This  afildarlt 
was  met  by  a  counter  aflldavit  by  the  grand 
juror  Champion,  disputing  tbe  fact  set  forth 
In  tbe  affidavit  of  tbe  defendant,  and  alleg- 
ing that  he  was  at  all  times  during  the  time 
be  was  a  grand  juror  and  for  three  years 
prior  thereto  a  resident  of  Goldfleld,  Nev., 
and  had  never  taken  up  his  residence  out- 
side of  the  state,  or  had  ever  formed  any 
Intention  of  so  changing  his  residence.  The 
direct,  personal  counter  aflfldavlt  of  Champi- 
on thoroughly  covered  the  affidavit  of  the  de- 
fendant, which  was  made  upon  Information 
and  belief. 

[11  The  def^dant  was  In  no  position  to 
complain  of  tbe  method  of  bringing  this  fact 
of  residence  to  tbe  attention  of  tbe  court  by 
affidavit,  when  the  attack  upon  the  grand 
Juror  was  made  by  the  defendant  by  affi- 
davit upon  Information  and  belief.  If  the 
defendant  desired  the  presence  of  the  grand 
Juror,  he  should  have  Issued  a  subpoena  for 
him;  or  If  he  desired  his  testimony  taken 
by  deposition  be  should  have  made  applica- 
tion therefor.  No  such  action  was  taken  by 
counsel  for  defendant,  and  It  was  too  late 
for  him  to  raise  this  objection  at  the  time 
tbe  case  was  about  to  go  to  trial.  As  was 
said  In  volume  1  of  Bncy.  of  Evidence,  page 
736:  "The  principal  service  of  an  affidavit 
as  evidence  Is  to  bring  to  tbe  knowledge  of 
the  court  facts  not  appearing  by  the  record, 
when  such  facts  are  necessary  to  be  shown 
as  a  basis  for  some  preliminary  or  interlocu- 
tory  action,  or  in  proof  of  matters  which  are 
anzillary  to  the  trial  of  the  cause." 

Tbe  presentation  of  affidavits  on  tbe  part 
of  tbe  state  to  overcome  this  affirmative  affi- 
davit attack  of  defendant  to  the  qualifica- 
tions of  this  certain  grand  jnror  was  in  pur- 
suance of  a  long-established  method  In  this 
state  of  presenting  the  matter  to  the  court, 
and  no  application  having  been  made  for 
the  personal  presence  of  the  grand  juror,  or 
for  the  purpose  of  taking  his  deposition,  he 
was  in  no  position  to  complain.  Tbe  court 
had  the  question  of  fact  at  Issue  directly 
presented  to  It  1^  affidavit  and  was  In  posi- 
tion to  pass  upon  the  matter  presented,  and 
being  satisfied  that  th«re  was  no  merit  in 
the  attack,  which  was  made  Just  as  the  case 
was  to  go  to  trial,  very  properly  overruled 
the  motion  to  quash  npon  this  ground. 

[2]  (2)  There  is  no  merit  In  defendant's 
further  motion  to  quash  tbe  indictment  In- 
terposed upon  the  ground  that  no  more  than 
12  grand  Jurors  considered  or  voted  on  tbe 
indictment  returned  against  the  def«idant 
This  court  has  recently  had  occasion  to  pass 
upon  this  point  adversely  to  appdlant's  con- 
toition,  and  we  have  held  that  where  12 
qualified  grand  Jurors  consider  and  vote  up- 
on  an  tndlctmrait  that  such  a  body  of  12 
grand  Jurors  Is  a  legal  body,  and  can  return 
a  valid  indictment  See,  State  v.  Williams, 
31  Nev.  3H0,  102  Pac.  974;  State  r.  Weber, 
31  Kev.  300,  103  Pac.  411. 
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In  the  state  of  California,  where  the  stat- 
ute on  the  formation  of  grand  jurlee  and 
their  powers  is  Identical  with  our  own  on 
these  mattere,  the  Supreme  Court  of  that 
state  has  likewise  held  that  an  Indictment 
returned  by  12  grand  Jurors  who  have  con- 
sidered and  voted  ou  an  ludlctment  Is  suf- 
ficient People  v.  Roberts,  6  Cal.  214;  People 
V.  Hunter.  64  Cal.  65. 

[)1  <3)  Defendant  assigns  as  error  the  rul- 
ing of  the  lower  court  denying  appellant's 
motion  for  a  change  of  venue.  This  motion 
was  made  under  section  3.06  of  the  Criminal 
Practice  Act  (Cutting's  Compiled  Laws,  § 
4271),  which  reads  as  follows:  "A  criminal 
action,  prosecuted  by  Indictment,  may  be  re- 
moved from  tlie  court  In  which  It  Is  pend- 
ing, on  the  application  of  the  defendant  or 
state,  on  the  ground  that  a  fair  and  Impar- 
tial trial  cannot  be  had  In  the  county  where 
the  indictment  Is  pending." 

The  Supreme  Court  of  Xevado,  In  the  case 
of  State  V.  Mlllaln,  3  Nev.  432,  said:  "There 
are  few  cases  that  present  themselves  to  ap- 
pellate courts  where  It  Is  more  difficult  to 
determine  upon  any  settled  principles  or  rule 
of  action  than  In  these  cases  relating  to  a 
change  of  venue.  By  all  It  Is  admitted  that 
there  Is  a  broad  discretionary  power  allow- 
ed  the  court  of  original  jurisdiction.  But 
whilst  that  court  has  such  discretion.  It  Is 
still  a  Judicial  and  not  an  arbitrary  discre- 
tion. If  that  discretion  is  used  In  an  arbi- 
trary and  oppressive  manner,  an  appellate 
court  is  bound  to  correct  the  error.  But  to 
distinguish  between  what  is  and  what  is 
Dot  an  abuse  of  that  discretion  Is  often  a 
very  nice  and  difficult  question.  There  are 
two  circumstances,  the  existence  of  either 
of  which  should  entitle  the  defendant  to  a 
change  of  venue.  The  one  Is  the  impossibil- 
ity of  obtaining  an  impartial  Jury.  The 
other  is  such  a  state  of  public  excitement 
against  the  defendant  that  even  an  impartial 
Jury  would  be  llltely  to  be  Intimidated  and 
overawed  by  public  demonstrations  against 
the  accused." 

Again  this  court  In  the  case  of  State  v. 
McLane,  15  Nev.  372,  said:  "On  the  whole, 
we  think  the  application  in  this  case  for  a 
change  of  venue  was  not  materially  stronger 
than  that  in  the  Case  of  Millatn  (3  Nev.  433), 
where  the  order  overrullug  the  motion  was 
affirmed  by  this  court  It  Is  not  shown  In 
this  case,  any  more  than  In  that  that  the 
parties  threatening  violence  to  the  defend- 
ant were  either  numerous  or  inSucntlal;  and 
we  do  not  understand  that  the  mere  preva- 
lence of  a  belief  in  the  guilt  of  a  prisoner, 
however  widely  diffused,  is  a  circumstance 
from  which  it  must  be  Inferred  that  a  Jury 
would  be  intimidated  or  overawed." 

Again,  In  the  case  of  State  v.  Gray,  19 
Nev.  215,  8  Pac.  457,  this  court  said:  "De- 
fendant applied  for  a  change  of  venue  on 
the  ground  of  prejudice  existing  against  him 
in  tbe  county  where  the  indictment  was 
pending,  which  would  prevent  him  from  hav- 


ing a  fair  and  impartial  trial.  The  appli- 
cation was  based  upon  affidavits  tending  to 
establish  the  fact  alleged,  and  resisted  -hy 
counter  affidavits.  It  is  unnecessary  to  con- 
sider the  contents  of  the  affidavits.  The 
district  court  overruled  the  motion  for  the 
time  being,  until  it  could  be  shown  by  an 
examination  of  a  sufficient  number  of  Jurors 
that  a  fair  and  impartial  Jury  couid  not  l>e 
obtained.  After  examining  81  persons,  a 
Jury  was  Impaneled.  The  statute  authoriz- 
ing a  change  of  venue  in  criminal  cases  rfro- 
vldes  that  before  granting  the  order,  the 
court  shall  be  satisfied  that  the  representa- 
tions of  the  moving  party  are  true.  The 
question  whether  a  fair  and  impartial  jury 
could  be  obtained  depended  largely  upon  the 
optnlons  of  witnesses.  Opinions  differed 
widely,  and  the  court  adopted  a  very  satis- 
factory test  to  ascertain  the  fact  The  prac- 
tice pursued  was  approved  in  State  v.  Mll- 
laln, S  Nev.  433,  and  by  the  Supreme  Court 
of  California,  In  People  t.  Plumoier,  9  Cal. 
299,  and  In  People  v.  Mahoney,  18  Cal.  ISl." 

In  the  case  of  State  v.  Dwyer,  29  Nev.  427, 
91  Pac.  305,  this  court  observed:  "Outside  of 
the  fact  that  every  case  where  a  change  of 
ventre  is  sought  must  come  within  certain 
broad  principles,  each  case  must  be  deter- 
mined upon  its  own  particular  facts." 

It  was  represented  on  a  motion  for  a 
change  of  venne  that  intense  feeling  of  mal- 
ice and  indignation  Was  aroused  against  the 
defendant  In  tlie  community  by  reason  of 
the  commission  of  the  crime  for  .which  he 
was  Indicted,  and  that  the  defendant  had 
to  be  removed  from  the  county  of  Esmeralda 
to  the  adjoining  county  for  safety  of  his 
life,  and  to  avoid  violence  at  the  hands  of  a 
crowd  congregated  for  the  purpose  of  lynch- 
ing him.  It  Is  alleged  that  the  feeling  of 
bias  and  prejudice  which  existed  against  the 
defendant  was  such  that  defendant  would 
be  precluded  from  having  a  fftir  and  impar- 
tial trial  In  the  community  in  which  this 
atrodons  crime  was  committed,  and  that  the 
court  abused  Its  discretion  in  not  granting 
the  motion  for  a  change  of  venne.  In  sup- 
port of  this  position,  affidavits  of  tiie  defend- 
ant and  of  M.  A.  Dlskln,  Esq.,  bis  attorney, 
were  Introduced. 

The  rule  is  well  settled  "that  It  Is  not 
sulficient  merely  to  show  that  great  preju- 
dice exists  against  the  accused.  It  must  ap- 
pear that  the  prejudice  against  him  is  so 
great  as  to  prevent  him  from  receiving  a 
fair  and  Impartial  trial,  and  where  evidence 
before  the  court  Is  confilctlng  Its  decislou 
will  not  be  reversed  upon  appeal."  12  Cyc. 
214,  and  cases  cited. 

[4]  It  appears  from  the  evidence.  In  the 
county  of  Esmeralda  where  this  crime  was 
committed,  there  were  between  four  and  five 
tbousnnd  possible  Jurors,  and  that  after  an 
examiuotlon  of  70  talesmen  a  jury  was  otv 
tained.  The  revolting  character  of  tho  offense, 
for  which  defendant  was  indicted  and  convict 
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cd,  Is  mch  tliat  It  is  not  strange  that  pnbUc 
laidmait  should  have  been  aroused  against 
tbe  accused.  In  t&ct.  It  would  be  strange  If 
any  one  bearing  of  tbe  cowardly  and  unwar- 
nmted  assanlt  conld  aotertaln  sentlmoit 
otlierwlBe.  Tbls  tact  In  Itself,  bowerer,  la 
not  soffldent  to  warrant  a  cbange  of  venu^ 
aolesB  it  afllrmatlTely  appears  tbat  tbe  de* 
fodant  could  not  secure  a  fair  and  impartial 
trial  before  a  fair  and  Impartial  jary.  An 
namlnatlcm  of  tbe  record  discloses,  bowerer, 
tbat  tbe  prejudice  was  not  sncb  tbat  tbe 
eonrt  was  unable  to  secure  12  impartial  jur- 
ors from  a  comparatlvdy  small  proportion  of 
tbe  Tcnlre  summoned  within  a  very  abort 
ttme.  to  determine  tbe  guilt  or  Innocence  of 
the  accused,  and  tbat  while,  generally  speak- 
ing, there  was  great  feeling  against  tbe  de- 
fendant In  the  town  of  Goldfield,  yet  that 
feeling  did  not  permeate  tbe  entire  popula- 
tion of  the  large  county  from  where  many  of 
the  Jurors  were  drawn,  and  where  the  vlc- 
tlms  of  the  defendant  were  unknown,  and 
where  the  crime  was  hardly  known  of  at  all, 
or  discussed  or  considered  but  little.  Again, 
the  trial  court  was  in  a  better  position  to 
Jndse  as  to  whether  or  not  the  prejudice 
aroused  against  the  defendant  by  his  act  had 
not  had  time  to  be  allayed,  and  public  sentl- 
ment  calmed  to  the  extent  of  allowing  the  de- 
fendant a  fair  and  Impartial  trial  before  a 
fair  and  Impartial  Jury. 

IS]  A  motion  for  a  cbange  of  renue  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  where  It  appears  from  the  showing 
made  In  support  of  or  against  the  applica- 
tion that  it  Is  i>ossible  to  secure  a  fair  and 
impartial  Jury,  and  tbe  trial  court  has  not 
abused  Its  discretion,  tbe  order  denying  tbe 
motion  for  a  cbange  of  venue  will  be  af- 
flrmed.  State  v.  Gray,  19  Nev.  212,  8  Pac. 
456:  State  t.  Mlllaln,  8  Nev.  400;  State  v. 
McLane,  15  Nev.  371;  People  v.  McCauley, 
1  Cal.  383 :  People  v.  Goldenson,  76  Gal.  328, 
19  Pac.  161 ;  People  v.  Mahoney,  IS  Cal.  180 ; 
People  V.  Congleton,  44  Cal.  92 ;  Gitchell  t. 
People,  146  lU.  175.  33  N.  B.  757,  37  Am. 
St  Rep.  147 :  HIckan  v.  People.  137  111.  75, 
27  N.  E.  88;  State  v.  Williams,  115  Iowa. 
VI,  88  N.  W.  104 :  State  T.  Edgerton,  100 
Iowa,  63,  68  N.  W.  280 ;  State  T.  Weems,  06 
Iowa,  426,  65  K.  W.  887:  State  t.  Dangtaer- 
tr,  63  Kan.  476,  65  Pac.  685;  Dllger  r.  Com- 
monwealtb,  88  Ky.  650,  U  S.  W.  651 ;  Peo- 
ple T.  Sanuuls,  3  Hnn  (N.  T.)  660 ;  State 
RnneU,  13  Mont  164,  82  Pac.  854;  Oolds- 
bmy  T.  State,  66  Neb.  S12,  02  N.  W.  806; 
PalUs  T.  State.  123  Ala.  12,  26  Soutb.  339,  82 
Am.  St.  Rep.  106;  Hawee  t.  State.  68  Ala. 
37,  7  South,  S02;  Rains  t.  State,  88  Ala.  81« 
7  Soatb.  315;  Territory  r.  Bartb,  2  Arts. 
319^  15  Pac  678;  4  Am.  ft  Eng.  Bncy.  PL 
ft  Pr.  388. 

We  have  carefnlly  examined  the  affidavits 
bi  snppcnt  of  the  motion  for  a  change  of  ven- 
ue and  find  nothing  therein  which  convinces 
as  that  tbe  lower  court  abused  Ita  discretion 


in  denying  tbe  motion  for  a  change  of  venue. 

(4)  It  Is  contended  by  tbe  appellant  that 
the  challrages  toterposed  by  the  defendant 
for  implied  blaa  to  talesmen  Charles  Sands 
and  M.  Hicks,  on  tbe  ground  that  they  bad 
previously  formed  and  expressed  an  unquali- 
fied opinion  as  to  tbe  guilt  or  innocence  of 
tbe  defendant,  should  bare  been  allowed. 
We  believe  tbat  a  thorough  examination  of 
the  record  discloses  that  tbe  Jurymen  Sands 
and  Illcks,  contrary  to  the  contentions  of 
appellant,  did  not  testify  on  tbelr  voir  dire 
examinations  that  they  possessed  and  ex- 
pressed unqualified  opinions. 

[6]  The  law  is  well  settled  that  in  deter- 
mining the  condition  of  a  Juror's  mind  as  to 
his  guallfications  to  sit  as  a  Juror,  all  of  bis 
examination  on  his  voir  dire  should  be  con- 
sidered, and  doubts  as  to  this  qualification 
should  be  resolved  in  favor  of  tbe  accused, 
as  in  other  matters,  to  the  end  tbat  be  may 
tie  tried  by  a  fair  and  unbiased  Jury.  State 
V.  Buralll,  27  Nev.  41,  71  Pac.  632 ;  State  v. 
Williams,  28  Nev.  409,  82  Pac.  353.  If  trial 
courts  will  always  keep  in  mind  this  rule 
and  keep  In  check  our  young  and  overzealous 
district  and  other  prosecuting  attorneys,  who 
sometimes  tread  too  close  to  the  line  of  get- 
ting disqualified  Jurors  In  their  desire  for  a 
conviction,  rather  than  to  giving  the  accused 
bis  every  right,  fewer  reversals  for  this  com- 
mon character  of  Invasion  of  a  defendant's 
rights  will  be  necessitated  and  great  cost  to 
tbe  county  and  state  saved,  and  the  public  giv- 
en less  well-grounded  cause  for  criticism  for 
the  law's  delay. 

[71  In  the  record,  in  tbe  examination  of 
Sands,  among  others,  tbe  following  questions 
and  answers  were  given  by  the  Juryman 
Sands  to  qnestlona  pnt  to  bim  by  tbe  assis- 
tant district  attorney,  counsel  for  the  de- 
fendant, and  tbe  court: 

"Mr.  Llechti:  Q.  Tbe  opinion  that  yon  now 
entertain,  is  It  a  fixed  and  firm  opinion  tbat 
would  amonnt  to  a  cmviction?  A.  Well,  no, 
sir ;  I  cant  say  tbat  Q.  Gould  you  lay  tbat 
opinion  aside  and  give  the  defendant  a  fair 
trial?  A.  I  think  I  could.  Q.  Then  the  opin- 
ion that  yon  have  at  the  present  time 
amounts  to  nothing  more  than  a  suspicion. 
Is  tbat  correct?  A.  Well,  yon  might  call  it 
tbat  Q.  It  would  require  the  tutrodiiction 
of  evidence  In  order  to  enable  you  to  lay  It 
aside,  would  It?  A.  Well,  It  would,  to  lay  It 
aside,  certainly.  Q.  If  you  were  accepted  as 
a  Juror,  you  could  lay  It  aside  to  begin  with, 
could  you  not?  A.  I  think  so;  yes.  Q.  It 
would  not  require  any  evidence  to  enable  you 
to  do  that,  would  It?  A.  No.  sir.  Mr,  Llech- 
ti: We  traverse  the  challenge.  The  Court: 
Q.  You  understand,  of  course,  the  difference 
between  a  gualilled  opinion  and  an  unquali- 
fied opinion?  Did  you  ever  express  or  did 
you  ever  entertain  an  unqualified  opinion  as 
to  the  guilt  or  Innocence  of  tbe  defendant? 
Or,  to  make  It  plainer,  did  your  opinion  de- 
pend on  other  tbli^  which  might  be  true  or 
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might  not?  A.  W^.  what  I  know  la  cer^ 
talnly  trae.  What  I  have  learned-^wbat  I 
know.  Q.  Did  yon  see  any  of  the  transac- 
tion complained  of?  A.  No,  sir.  Q.  Have 
yon,  or  lUd  yon  ever  have,  or  did  yon  ever 
express,  an  unqnoltQed  opinion  as  to  the  gnllt 
or  Innocence  of  the  accnsed?  A.  I  dont 
think  I  did.  Q.  Now,  yon  understand  the  dif- 
ference between  a  qnallfled  and  an  unquaU- 
fled  opinion,  and  yon  think  yon  never  ex- 
pressed or  entertained  an  unqnallfled  opin- 
ion as  to  bis  suUt  or  Innocence?  A.  I  don't 
think  I  did,  Judge.  Mr.  Knnz;  Q.  Ton  say 
that  yon  have  talked  to  parties  pertaining  to 
this  matter?  A.  Why,  I  heard  a  whole  lot 
of  It,  you  know ;  talked  some  about  the  mat- 
ter. For  two  weeks  you  didn't  hear  anything 
■else.  Q.  Ton  heard  people  express  their  opin- 
ions as  to  whether  he  was  guilty  or  Innocent? 
A.  Yes,  sir.  Q.  When  you  heard  these  re- 
marks made  by  other  parties,  did  you  weigh 
them  In  your  own  mind  in  any  manner  what- 
soever? A.  Well,  I  don't  know  that  I  paid 
any  attrition  to  it  Q.  Did  you  weigh  them 
Bufficlratly  to  form  a  belief  as  to  bis  gnllt 
or  Innocence  in  your  own  mind?  A.  To  some 
extent  Q.  Have  yon  a  belief  at  the  present 
time  as  to  whether  tbe  defendant  Is  guilt? 
or  innocent?  A.  I  have.  Q.  Have  you  ever 
expressed  that  belief?  A.  I  don't  recollect 
tliat  I  did.  Mr.  Knnz:  I  submit  he  is  an  in- 
competent juror  under  that  section,  tbe  eighth 
ground,  of  section  340  of  the  criminal  prac- 
tice act,  where  belief  is  specified.  The  Court: 
In  tbe  Dwyer  Case  tbe  Supreme  Court  has 
held  that  if  a  man  has  an  unqualified  be- 
lief, or  tuis  expressed  an  unqualified  opinion, 
he  ought  to  be  dismissed.  I  have  asked  this 
Juror  as  to  his  opinion,  whether  qualified  or 
unqualified.  He  says  he  has  not  an  unquali- 
fied opinion,  and  that  he  has  never  expressed 
such  an  oplnton.  I  think  the  word  'unquali- 
fied' refers  to  opinion  as  much  as  to  belief. 
Belief  does  not  stand  alone  In  tbe  statute.  In 
ray  opinion,  but  Is  qualified  by  tbe  word  'un- 
qualified.' I  think  the  Juror  is  competent." 
Transcript,  pages  24S,  246,  247,  and  248. 

Tbe  following  Is  a  part  of  the  examination 
ot  Juror  Hicks:  "The  District  Attorney:  Q. 
What  do  you  understand  to  be  a  qualified 
opinion,  or  an  unqualified  opinion?  A.  I 
don't  know  tbat  I  said  I  had  formed  an  un- 
qualified opinion.  Q.  Assuming  that  you  did 
say  that,  do  you  wish  to  change  tbat  an- 
swer now?  A.  I  don't  see  where  I  would 
have  any  right  to  form  sncdi  an  opinion ;  I 
haven't  heard  any  of  the  witnesses  or  t^ti- 
mony.  Q.  Have  yon,  from  newspaper  read- 
ing or  hearing  people  talk  about  the  case, 
formed  an  opinion  as  to  the*  gnllt  or  inno- 
cence of  the  defmdant?  A.  I  have,  to  a 
certain  extrait;  bnt  as  far  as  prejudice  is 
concerned  against  any  one  I  have  none.  Q. 
Is  It  a  qualified  or  an  nnquallfled  opinion? 
A.  I  guess  yon  would  call  It  a  qualified  opin- 
ion. •  •  •  (Transcript,  page  285).  Tbe 
■Court:  Q.  Is  it  your  oj;dnion  that  yon  could 


give  the  defendant  ft  fair  trial  and  an  Impar- 
tial trial,  or  that  in  yonr  state  of  mind  yon 
could  not  do  so?  A.  I  would  ^ve  any  one  a 
fair  trial.  Q.  We  are  only  talking  of  one  now. 
Could  you  give  the  defendant  a  fair  and  Im- 
parUal  trial?  A.  Tes,  ahr.  Q.  This  is  tbe 
only  case  under  consideration.  Do  yon  say 
you  have  or  have  not  an  unqnallfled  opinion 
SB  to  his  gnllt  or  innocence?  A.  I  have  not 
Q.  Have  yon  ever  ^pressed  an  nnquallfled 
opinion  as  to  his  guilt  or  Innocence?  A.  Not 
tbat  I  can  remember."  Transcript,  page  287. 

Tbe  diallenges  to  the  Jurors  Sands  and 
Hicks  interposed  1^  the  defendant,  upon  ttie 
ground  that  they  bad  formed  and  expressed 
unqnallfled  tvlnlons,  we  do  not  bdleve  well 
taken,  and  ttie  court,  we  think,  vwy  prop- 
erly deiUed  the  ctaalloiges. 

[I]  (Si  The  defendant  next  assigns  as  er- 
ror tbe  ruling  of  the  trial  court  denying  bis 
further  cballenge  to  the  Juror  Sands,  because 
of  answers  given  by  said  Juror  In  regard  to 
Insanity  superinduced  by  the  excessive  use 
of  alcohol,  and  on  the  phase  of  hereditary 
insanity.  The  Juror  on  his  void  dire,  in  an- 
swer to  the  essential  interrogatories  pro- 
pounded to  him  by  counsel  for  the  defense, 
the  district  attorney,  and  the  court  bear- 
ing upon  this  issue,  were  as  follows: 

Mr.  Ennz:  Q.  If  the  dtfendant  should  In- 
terpose a  defense  al  Insanity,  do  you  enter- 
tain any  prejudice  or  blaa  against  such  a 
defense?  A.  I  never  paid  much  attention  to 
It  I  couldnt  say.  Q.  Have  you  any  bias  or 
prejudice  against  such  a  defense?  A.  To 
some  extent  I  bav&  Q.  To  what  extent?  A. 
Well,  I  couldn't  say  to  what  extent  Q.  Do 
you  believe  in  hereditary  insanl^?  A.  No. 
sir.  Q.  Do  you  believe  in  acute  alcoholic  in- 
sanity? A.  No,  sir.  Q.  Do  you  believe  In 
any  form  of  insanity?  A.  I  do.  Q.  What 
form?  A.  If  a  man  Is  Insane.  Q.  If  It 
should  be  shown  by  competent  evldeLce 
tbat  tbe  defendant  at  the  time  of  tbe  com- 
mission of  this  crime  did  not  know  what  had 
taken  places  would  you  give  credit  to  such 
a  defense?  A.  Well,  I  guess  I  could.  Q. 
Would  you  have  any  prejudice  against  that 
klud  of  a  defense?  A.  No;  I  don't  hardly 
think  so.  Q.  Have  you  any  prejudice  against 
acute  alcoholic  insanity  superinduced  by  in- 
toxication? A.  I  have.  Q.  Would  you  give 
credit  to  such  a  defense?  A.  No,  sir. 
♦  •  •  Mr.  Liecbtl:  Q.  When  you  state 
that  you  have  a  prejudice  against  any  par- 
ticular form  of  Insanity,  do  you  mean  to  say 
you  would  look  at  the  evidence  tending  to 
show  that  state  of  mind  with  caution?  A 
That  was  not  tbe  way  this  gentleman  placed 
It  Q.  But  is  that  what  you  mean?  A  How 
Is  that,  again?  Q.  The  question  as  put  by 
counsel  was  whether  you  had  any  prejudice 
against  any  particular  form  of  insanity  as  a 
defense  to  crime.  Is  It  your  Idea  that  If  a 
defense  of  tbat  kind  were  offered,  you  would 
scrutinize  it  with  caution?  A.  The  gentle- 
man placed  It  alcoholic  insanity.  Q.  With 
respect  to  tbat:   If  It  were  shown  in  this 
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case,      any  case,  that  ftn  absolnte  state  of 
Insanity  existed  In  an  Individual  during  the 
time  that  be  la  clurged  wltb  having  com- 
mitted a  certain  crime,  and  that  state  of  in- 
sanity was  superinduced  by  alcohol,  would 
yoD  not,  under  the  Instructions  of  the  court, 
if  they  were  In  that  direction,  accept  that  as 
a  defense?  A.  I  would  certainly  pay  atteu- 
tl«»  to  tbe  instructions  of  the  court  Q.  And 
if  yon  were  convinced  that  the  Individual 
was  insane,  notwithstanding  the  fact  that 
his  Insanity  was  superinduced  by  alcohol, 
would  you  then  acquit  him?    Let  me  ask 
that  again,  if  you  don't  understand  It.  If 
yoa  were  convinced  In  a  case  where  the  plea 
Is  Insanity  that  the  Individual  was  Ineaue 
at  tbe  time  be  committed  the  act.  and  that 
Insanity  was  superinduced  by  alcohol,  and 
tbe  court  instructed  you  that  it  didn't  make 
any  difference  what  tbe  cause  of  insanity 
was,  and  you  were  oonvluced  that  he  was  In- 
sane, would  you  acquit  bim?  A.  I  would  go 
entirely  by  the  evidence  and  the  Instructions 
of  the  court   Q.  And  if  you  were  convinced 
that  be  was  Insane,  yon  would  acquit  blm, 
would  you  not?   A.  Well,  I  expect  I  would 
have  to.  Tbe  Court:  Q.  If  a  man  Is  Insane, 
and  wholly  Irresponsible,  doesn't  know  the 
difference  between  right  and  wrong,  or  has 
no  will  x>ower  no  matter  what  that  condition 
of  mind  is  caused  by,  would  you  find  blm 
guilty  of  an  act  of  this  character?  A.  No;  I 
don't  think  so.   Q.  If  he  was  devoid  of  will 
power,  brought  about  by  any  agency,  at  the 
time  tbe  act  was  committed,  would  you  hold 
him  responsible  for  his  act?    A  Well,  this 
Is  pretty  bard,  Judge.    If  It  Is  brought  on 
by  alcohol,  I  don't  know  what  I  would  do  in 
that  case.   Q.  Would  you  follow  the  Instruc- 
tions of  the  court  as  to  your  duty  in  that 
regard?   A.  I  would.   Q.  Do  you  mean  that 
you  simply  would  scrutinize  more  closely,  or 
that  yon  would  scrutinize  closely,  tbe  cause 
of  tbe  insanity  In  case  It  was  alleged  to  have 
been  brought  about  by  alcohol?   A.  Yes,  sir. 
Q.  But  If  you  found  that  a  man  was  wholly 
Irresponsible  on  account  of  alcohol,  would 
you  find  him  guilty,  If  he  was  wholly  Irre- 
sponsible on  account  of  that?  A.  On  account 
of  alcohol?   Q.  Yea.   A.  I  would,  unless  tbe 
court  Instructed  otherwise.    Q.  Suppose  the 
court  should  Instruct  you  that  a  man  could 
not  be  found  guilty  of  a  crime.  If  he  was  ir- 
responsible -from  any  cause?    A.  I  would 
take  the  Instructions.    Tbe  Court:  I  think 
tbe  Juror  la  quallSed." 

The  examination  discloses  that  tbe  Juror 
would  give  proper  weight  to  any  proper  de- 
fense of  insanity  which  the  instructions  of 
tbe  court  might  have  required  him  to  give. 
It  Is  evident  from  an  examination  of  tbe 
void  dire  of  Juror  Sands  that  while  to  a 
certain  extent  prejudiced  against  crime  com- 
mitted by  those  who  may  thereafter  attempt 
to  prove  hereditary  insanity,  or  Insanity  by 
reason  of  an  unbalanced  mind  superinduced 
by  liquor,  or  commonly  referred  to  as  acute 
nloobolle  insanity,  yet.  If  it  were  shown  by 


competent  evidence  that  tbe  defendant,  at 
tbe  time  of  the  commission  of  tbe  crime,  was 
legally  insane  under  the  evidence  adduced 
and  the  InstmcUons  of  tike  court,  the  Juror 
nnder  consideration  would  give  proper  cred- 
it to  such  a  defense. 

[9]  Counsel  for  the  defense  seem  to  fall  to 
grasp  the  distinction  and  understand  the  dif- 
ference between  insanity  as  a  deTense,  and 
the  forms  of  insanity  which  are  first  mat- 
ters of  evidence  to  be  offered  and  proved; 
and  that,  if  a  defdise  of  Insanity  is  Inter- 
posed by  counsel  tor  defendant  to  excnse  hta 
act  and  relieve  him  of  criminal  responsibili- 
ty. It  becomes  a  matter  of  evidence,  the  ad- 
missibility of  which  has  first  to  be  passed 
upon  by  the  court,  to  determine  the  form  or 
character  of  insanity;  and  whether  the  form 
or  character  of  Insanity  be  hereditary  or  su- 
perinduced by  tbe  excessive  use  of  alcohol, 
or  otherwise,  it  then  becomes  a  question  of 
law  to  be  determined  by  the  court  as  to 
whether  or  not  the  form  or  character  of  In- 
sanity attempted  to  be  proved  Is  recognized 
as  a  legal  defense,  and  if  recognized  or  not 
to  be  covered  by  proper  Instructions  covering 
tbe  limitations  under  which  it  may  be  con- 
sidered by  tne  Jury. 

The  Supreme  Court  of  Pennsylvania,  in  the 
case  of  Laros  v.  Commonwealth,  84  Fa.  200, 
very  properly  observed:  "A  court  Is  not 
bound  to  bear  evidence  of  the  insanity  of  a 
man's  relatives  (or  other  collateral  or  sec- 
ondary evidence)  as  grounds  of  a  presump- 
tion of  possible  Insanity,  until  some  evidence 
has  been  given  that  the  prisoner  himself  has 
shown  signs  of  his  own  insanity." 

[10]  In  Rice  on  Evidence  (Criminal)  vol- 
ume 3,  that  learned  author  tersely  states 
the  rule  which  should  govern  courts  r^ard- 
Ing  the  allowance  or  rejection  of  a  challenge 
to  a  Juror  where  be  admits  some  prejudice 
In  the  abstract  against  an  accused  who  sets 
up  a  plea  of  Insanity  as  a  defense  for  crime, 
which  is  as  follows :  *'The  existence  of  a  mere 
abstract  opinion,  In  which  no  element  of 
malice  or  unnecessary  prejudice  enters,  can 
certainly  form  no  Just  ground  for  the  rejec- 
tion of  a  Juror,  even  where  he  admits  that 
the  defense  of  Insanity,  owing  to  its  gross 
abuse,  would  raise  some  feeling  of  hostility 
to  the  accused.  If  the  evidence  shows  that 
notwlthstandlug  this  feeling*  against  this  de- 
fense, the  juror  can  still  be  guided  to  hia 
verdict  by  the  testimony  in  the  case,  unin- 
fluenced by  any  feeling  of  bias,  he  is  compe- 
tent as  a  juror." 

Reviewing  the  whole  record,  we  are  of  thf 
opinion  that  the  challenge  for  actual  bias 
Interposed  against  the  Juror  Sands,  because 
of  his  opinion  regarding  acute  alcoholic  in- 
sanity as  a  defense,  was  not  substantially 
taken,  and  that  the  court  did  not  err  in  deny- 
ing the  challenge.  Neither  was  there  any 
error  committed  by  the  trial-  court  In  re- 
fusing to  allow  tbe  challenge  to  Juror  Sands, 
because  said  Juror  stated  he  did  not  be- 
lieve In  hereditary  Insanity,  for  the  reasou 
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that  counsel  for  the  defendant  did  not  prop- 
erly lay  a  foundation  to  Impeach  the  juror's 
testimony  by  bringing  his  questions  within 
the  rule  abore  stated  as  to  when  proof  of 
hereditary  Insanity  may  first  become  ad- 
missible. Juror  Sands  was  afterwards  per- 
ffluptorfly  challenged  by  the  defendant  and 
did  not  serve  on  the  jury. 

[If]  We  do  not  believe  the  court  erred 
In  failing  to  appoint  triers  to  determine  the 
challenge  for  actual  bias  interposed  by  the 
defendant  against  talesman  Charles  Sands 
for  the  following  reasons :  In  the  first  place, 
It  does  not  appear  anywhere  In  the  record 
that  defendant  ever  .requested  or  demanded 
of  the  court  to  appoint  triers,  and  In  con- 
sequence tbere  Is  no  valid  exception  be- 
fore us.  The  only  remark  made  by  counsel 
relative  to  triers  was,  "We  think  It  should 
be  put  up  to  triers."  What  counsel  "think" 
cannot  he  construed  as  a  demand.  "It  Is 
error  for  the  court  to  refuse  to  appoint 
triers  in  any  case  where  they  may  be  de- 
manded, and  such  demand  Is  properly  made." 
Cyc.  vol.  24,  p.  348,  and  authorities  cited. 
"The  usual  mode  of  disposing  of  challenges 
for  favor  la  by  triers,  though  doubtless  the 
Judge  may  hear  and  determine  the  matter  in 
case  triers  are  not  demanded.  Regarding, 
therefore,  the  challenge  In  this  case  as  to 
favor,  and  the  Judge  acting  in  the  place  of 
triers,  we  must  consider  his  determination 
precisely  as  we  would  that  of  triers  duly 
appointed,  and  hence  conclusive."  Shoeffler 
T.  State,  3  Wis.  830.  "The  law  allows  triers 
for  the  benefit  of  the  prisoner,  or  the  people. 
Either  may  waive  It.  'Qntllbet  protest  re- 
nundare  pro  se  introducto,'  Is  a  maxim  of 
universal  application.  The  prisoner  may 
even  waive  his  right  to  a  trial,  at  the  hands 
of  a  jury,  of  the  merits  by  pleading  guilty. 
Having  this  power,  no  one  will  pretend  that 
he  cannot  consent  to  anything  else.  He 
may  tcaitw  any  matter  of  form  or  substance, 
excepting  only  what  may  relate  to  the  juris- 
diction of  the  court."  People  t.  Rathbun, 
21  Wend.  (N.  T.)  542. 

[12]  Assuming  that  a  proper  demand  was 
made,  which  the  record  discloses  to  the 
contrary,  the  examination  of  the  juror  Sands 
discloses,  up  to  the  point  where  counsel  claim 
that  triers  should  have  been  appointed  to 
determine  his  aQtual  bias  on  the  ground  of 
hereditary  Insanity,  the  testimony  of  the  juror 
on  his  voir  dire  discloses  that  he  had  no 
actual  bias  to  the  legal  defense  of  insanity, 
but  an  abstract  prejudice  against  the  form 
of  hereditary  Insanity,  which  matter  we  have 
above  discussed  and  disposed  of.  The  law 
allowing  triers  to  be  appointed  by  the  court 
Is  seriously  attacked  as  unconstitutional  by 
counsel  for  respondent,  as  an  unwarranted 
usurpation  of  the  legislative  branch  of  the 
government  on  the  vested  constitutional 
rights  and  powers  of  the  Judiciary,  and  be- 


cause the  appointment  of  triers  assumes  a 
delation  of  Judicial  authority  which  the 
judiciary  cannot,  under  the  Constitution, 
delegate  to  others.  It  Is  nnneeeesary  to 
pass  upon  the  constitutionally  of  this  law, 
for  the  reasons  we  have  heretofore  advanced, 
showing  no  error  in  the  ruling  of  the  court 
by  reason  of  its  failure  to  appoint  triers  to 
determine  the  testimony  of  the  juror  under 
consideration. 

[IS]  The  court  did  not  err  In  admitting 
state's  Exhibit  No.  1,  a  knife,  over  the  ob- 
jection of  the  defendant.  It  Is  maintained 
the  knife  did  not  tend  to  prove  any  of  the 
facta  at  issue  In  the  case,  tat  the  reason  that 
tbe  Indictment  set  forth  that  the  asaaalt  on 
Mrs.  Heslip  was  perpetrated  by  a  gun,  and 
not  a  knife,  and  because  it  teided  to  prej- 
udice the  jury. 

It  is  claimed  by  the  deffflidant,  in  extenna- 
tlon  of  bis  crime,  that  he  was  so  drunk  or 
insane  he  did  not  know  what  he  did.  Prior 
to  the  introduction  of  this  exhibit,  there  was 
testimony  by  the  state  showing  that  the  de- 
fendant had  a  motive  In  the  commission  of 
the  crime  for  which  he  was  Indicted;  that 
he  had  illicit  dralgns  on  Mrs.  Maun;  that 
these  des^B  the  Hesllps  gave  their  aid  to 
frustrate,  and  In  so  doing  aroused  and  in- 
cited the  defendant  to  hatred  against  them. 
It  was  shown  that,  notwitliatanding  the  d^ 
fendant  claimed  to  he  drank  or  insane  ana 
knew  not  what  be  did,  that  he  resisted  ax^ 
rest  by  one  Dunn  by  stabbing  said  Dunn  in 
tbe  shoulder  with  a  knife,  and  resisted  until 
overpowered  and  disarmed,  but  freely  gave 
himself  up  to  arrest  when  he  was  In  the 
arms  of  an  officer  on  whom  he  could  rely  tor 
protection  and  seek  his  aid,  In  hurrying  him 
to  the  jail,  against  the  mob,  who  were  yell- 
ing, "Lynch  himr'  The  exhibit  was  prop- 
erly admitted  in  support  of  tbe  contention 
of  the  state  in  opposition  to  the  assumed 
defense  of  insanity  which  defendant  was 
interposing,  and  was  beyond  any  question  of 
a  doubt  admissible. 

A  careful  review  of  the  entire  record  con- 
vinces UB  that  the  cause  was  carefully  tried 
and  the  rights  of  the  accused  jealously  and 
well  guarded,  and  that  he  was  accorded  a 
fair  and  Impartial  trial.  The  record  shows 
no  prejudicial  error  to  have  beea  committed. 
The  judgment  of  the  lower  court  sentencing 
the  defendant  to  be  hanged  by  hfs  neck  until 
he  be  dead,  and  the  order  denying  the  motion 
for  a  new  trial,  will  therefore  be  affirmed. 

The  district  court  is  herewith  ordered  to 
fix  a  time  wherein  the  judgment  of  death, 
heretofore  pronounced  against  tbe  defendant, 
for  the  murder  he  willfully  committed  and  for 
which  be  was  regularly  convicted,  be  carried 
Into  execution  by  the  warden  of  the  Nevada 
State  Prison,  as  provided  by  law.  It  Is  so 
ordered. 
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BOBERTS,  JOHNSON  &  BAND  SHOE  00. 
V.  McKIM. 

(Supreme  Cottrt  of  Nevada.   Jaljr  22,  1911.) 

X.  Principal  and  Aoiht  d  Autuob- 

ITT  OF  Agent. 

An  a^ent  introsted  with  a  claim  for  col- 
lection is,  in  th*  absence  of  express  aatbority  to 
that  effect,  withont  power  to  accept  auytbing  in 
payment  bat  lawful  money,  and  where  he  ac- 
cepts dtiecks  In  payment,  tbe  creditor  is  not 
bound  thereby  in  the  alnence  of  a  ratification. 

[Ed.  Note. — F\>r  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  %  802 ;  Dec  Dig.  S  10o.*1 

2.  Payment  ^  22*)— Deutebt  of  Checks— 
Evidence. 

An  offer  by  a  debtor  to  send  a  draft  on  a 
bank  which  had  suspended  payment  in  payment 
of  his  debt  to  tbe  creditor  was  met  with  a  draft 
drawn  by  the  creditor  on  the  debtor  for  the 
cash  and  tbe  draft  was  returned  nnpaid.  Later, 
the  creditor  pieced  the  claim  in  the  hands  of  an 
agent  for  collection,  without  authority  to  re- 
ceive checkR.  Tbe  debtor  sent  checks  drawn  on 
the  liank  to  the  agent  The  creditor  received 
the  cfaeclts  and  credited  the  debtor  with  tbe 
amount  thereof,  subject  to  collectioo,  and  the 
checks  were  forwarded  for  collection,  but  re- 
turned unpaid,  and  immediately  charged  back 
to  the  debtor's  account  Held  not  to  snow  pay- 
ment by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Dec  Dig.  1  22.*] 

3.  PATUENT  (I  60*)— BUKDKN  OF  PBOOF. 

A  debtor  who  seeks  to  establish  a  settle- 
ment of  the  account  other  than  by  a  payment 
in  cash  has  the  burden  of  showing  that  fact. 

[Ed.  Note.— For  other  cases,  see  Payment, 
DecL  Dig.  f  65.*] 

4.  Pbxncipal  and  Aqent  (1 150*}  —  Dnau- 
THOBI2ED  Acts  of  Agent^bffboi. 

A  creditor  placing  bis  claim  in  the  hands 
«f  an  agent  for  collection  ia  not  bound  by  the 
acts  or  declarations  of  the  agent  except  such 
as  be  authorized  or  subsequently  rntiSed. 

[EM.  Note. — For  other  cases,  see  Principal 
sua  Agent  Ceat.  Dig.  iS  Q5G-S63 ;  Dec.  Dig. 
■S  150.*  J 

Appeal  from  District  Court,  Nye  County; 
Mark  R.  Averlll,  Judge. 

Action  by  tbe  Roberts,  Johnson  &  Hand 
-Shoe  Company  against  H.  A.  McKlm.  From 
a  Judgment  granting  insufficient  relief,  plain- 
tiff appeals.    Reversed  and  remanded. 

Mcintosh  &  Cooke,  for  appellant .  James  F. 
Dennis,  for  resiiondeDt 

NORCROSS,  J.  Appellant  instituted  Its 
action  against  respondent  to  recover  the  pur- 
chase  price  of  certain  bills  of  merchandise 
cold  and  delivered  to  respondent.  Tbe  com- 
plaint was  In  two  counts,  the  first  alleging 
the  sale  of  merchandise  by  plaintiff  to  de- 
fendant of  the  value  of  9153,  and  the  record 
was  npon  an  assigned  claim  In  tbe  sum  of 
9190.20  for  merchandise  sold  to  appellant  by 
the  Joseph  P.  Dunn  Shoe  &  Leather  Compa- 
ny. Respondent,  In  bis  answer,  confessed 
the  second  cause  of  action,  and  offered  to  al- 
low judgment  to  be  taken  therefor,  but  al- 
leged payment  as  a  defense  to  tbe  first  cause 
of  action.  Tbe  Issue  was  tried  to  a  jury,  and 
a  verdict  rendered  In  favor  of  the  plaintiff 


for  the  amount  of  the  second  causd  Of  ac- 
tion. From  the  Judgment  entered  on  the  ver- 
dict and  from  an  order  denying  plaintiff's* 
motion  for  a  new  trial,  an  appeal  Is  taken. 

Tbe  record  presents  the  sole  question  as  to 
the  sufficiency  of  the  evidence  to  Justify  the 
court  or  Jury  In  determining  in  favor  of  the 
defendant  tbe  issue  of  payment  as  to  the 
first  cause  of  action. 

The  record  discloses  that  tbe  respondent, 
a  merchant  In  business  at  Tonopah,  Nye 
county,  purchased  the  two  bills  of  merchan- 
dise during  the  year  1907.  The  appellant 
having  demanded  payment  of  Its  account, 
the  defendant  wrote  a  letter  to  plaintiff  of 
date  December  3,  1907,  in  which,  among  oth- 
er things  not  material,  he  said:  "Your  fa- 
vor of  the  25th  ult  to  hand  and  contents 
noted.  Note  that  you  find  my  rating  abso- 
lutely solvent,  and  I  believe  that  I  am,  and 
a  great  deal  more  so  than  two  of  the  oldest 
and  most  popular  banks  here,  and  they  con- 
trol 8/lOth  of  the  deposits  of  this  tovyn. 
They  suspended  on  the  23  Oct  and  have  tied 
up  everybody's  means  to  pay,  and  they  have 
■not  resumed  yet,  and  do  not  expect  to  until 
after  Jan.  1st  at  least,  and  then,  if  they  do. 
It  will  be  on  a  basis  of  a  series  of  payments 
1%  In  3  months,  20%  in  6  months,  25%  in 
9  mos.  balance  in  a  year,  and  they  claim, 
and  the  Bank  Examiner  reports  them  also- 
lutely  solvent  also.  If  you  wish  a  draft  on 
either  of  those  Banks  I  will  be  pleased  to 
send  you  such  In  payment  of  my  bill,  other- 
wise, I  must  confess  that  I  cannot  manufac- 
ture money  to  pay  you.'*  No  direct  reply  ap- 
pears to  have  been  made  to  this  letter,  but 
upon  the  13th  of  December  following,  the 
plaintiff  forwarded  a  sight  draft  on  defend- 
ant in  favor  of  Sipple  Adjustment  Company 
of  St.  Louis,  for  tbe  amount  In  question. 
The  draft  was  returned  unpaid  by  the  bank 
to  which  It  was  sent  for  collection,  with  the 
memorandum  indorsed  thereon,  "Party  has 
written  direct"  Subsequently,  tbe  claim 
having  been  put  in  the  hands  of  the  eald 
Sipple  Adjustment  Company  for  collection, 
the  Sipple  Adjustment  Company  wrote  a  let- 
ter to  tbe  defendant,  of  date  December  24th, 
among  other  matters  not  material,  saying: 
"We  note  in  your  advertisement  that  you 
mention  'have  been  accepting  bank  checks  all 
the  time.'  Now  since  you  can't  cash  them, 
please  send  enough  to  cover  our  client's 
claim  and  subject  to  later  collection,  we  will 
see  that  you  are  credited  and  not  bothered 
further  on  this  matter.  Meantime,  let  us 
state  that  Roberts-Johnson  will  be  able  to 
handle  tbe  checks  the  same  as  cash,  and  thus 
relieve  the  situation  with  them.  We  waut 
only  what  is  fair  and  right,  but  do  Insist 
and  urge  that  you  answer  this  letter  imme- 
diately with  definite  payment,  for  letter 
writing  will  not  do  any  good." 

To  this  letter,  the  defendant  replied  as  of 
date  December  28th,  as  follows:  "Enclosed 
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and  five  checka  drawn  on  tbe  State  Bank  & 
Trust  COh  Tonopah,  Nev.,  amounting  |158.30 
and  aa  yon  state  In  your  letter  of  the  24tb 
that  yon  will  credit  my  account  and  thna  set- 
tle the  claim  without  further  bother  on  this 
matter.  They  are  all  endorsed  payable  to 
Roberts,  Johnson,  Band  Shoe  Co.  I  would 
be  only  too  glad  to  pay  off  all  my  Indebted- 
ness with  state  bank  checks,  as  I  bare  the 
checks  to  do  it,  and  they  are  all  representa- 
tive of  the  cash  deposited.  Those  have  been 
checked  up  to  the  accounts  of  parties  who 
drew  them,  and.  of  course  are  collectible; 
that  Is,  the  deposits  are  back  of  them.  We 
expect  thia  bank  to  resume  Jan.  2nd,  and  it 
is  now  up  to  yon  to  get  your  money.  Trust- 
ing that  this  will  close  the  Incident  and 
awaiting  receipted  statement,  I  am  yours 
truly,  H.  A.  McKlm." 

On  June  29,  1908,  Mcintosh  &  Cooke,  at- 
torneys for  pLalntlff,  wrote  to  defendant  as 
follows:  "In  re  Roberts,  Johnson  &  Band 
Shoe  Company,  vs.  Yourself  tot  (163.  We 
are  herewith  inclosing  to  yon  diecks  as  fol- 
lows: *  *  «  B^g  the  same  checks  sent 
by  you  on  proposed  settlement  of  above' 
claim,  and  rejected  by  di^t,  for  the  reasons 
heretofore  stated  to  you.  Clients  agreed  to 
accept  ttaese  *snbject  to  later  collection,'  and 
as  a  reasonable  time  has  elapsed  and  no  fa- 
vorable b^ications  of  bank  reopening,  the 
condition  on  whidi  checks  were  received  has 
not  berai  realized.  You  fully  understand  po- 
sition which  client  takes  and  which  we  take, 
from  the  talk  had  In  our  i^ce.  Clients 
would  certainly  not  agree  to  take  worthless 
paper  in  payment  of  their  Just  claim,  and 
we  anticipate  your  having  mucA  difficulty  In 
trying  to  make  a  court  bo  believe." 

Witnesses  for  the  plaintiff  testified  that 
the  S^ple  Adjustment  Company  was  never 
authorized  to  accept  anything  but  cash  in 
payment  for  Its  claim  against  Uie  defendant, 
but  were  Instmcted  to  the  contrary.  Clar- 
ence Wise,  a  witness  for  tbe  plaintiff,  whose 
deposition  was  taken,  testified  that  he  was 
"credit  man"  for  the  plaintiff  company.  He 
testified  that  tbe  checks  In  question  on  the 
State  Bank  &  Trust  Company  were  tendered 
totheplaintlff  bytbe  Sipple  Adjustment  Com- 
pany, to  be  credited  on  the  account  when  col- 
lected ;  that  they  were  received  by  the  plain- 
tiff and  a  memorandum  made  on  tbe  ledger 
of  credit ;  that  no  checks  are  recdved  by  tbe 
plaintiff  except  as  a  credit  subject  to  collec- 
tion; that  tbe  chet&s  were  sent  out  for  col- 
lection, returned  unpaid,  and  were  immediate- 
ly charged  back  to  the  defendant's  account 

There  Is  nothing  In  tbe  testimony  of  wit- 
nesses upon  the  part  of  the  defendant,  bring- 
ing out  facts  in  addition  to  that  shown  by 
tbe  correspondence,  supra,  except  that  the 
parties  whoBe  checks  on  tbe  State  Bank  & 
Trust  Company  were  given  to  defendant  and 
by  bfm  assigned  to  tbe  plaintiff,  had  credits 
with  said  bank  at  the  time  of  Its  suspension 
and  at  tbe  time  .said  chedca  were  given, 


eauallng  or  exceeding  tbe  several  amounts 
for  whldi  they  were  drawn. 

[1]  The  law  of  Uils  case  was  correctly  stat- 
ed to  the  Jury  In  tbe  following  instruction: 
"The  Jury  Is  instructed,  as  a  matter  of  law,, 
an  attorney  or  collection  agent  intrusted  with 
a  dalm  by  tbe  owner  thereof  for  the  pur- 
pose of  collecting  the  money  due  thereon 
has,  in  the  absence  of  express  authority  from 
tbe  owner  of  tbe  claim  to  the  contrary,  no 
authority  to  accept  or  receive  anything  but 
cash,  lawful  money,  in  payment  of  sucb 
claim,  and  if  the  Jury  believe  from  the  evi- 
dence In  this  case  that  tbe  plaintiff  placed 
Its  claim  of  fl5S  against  the  defoidant  upon 
its  first  count  or  cause  of  action  with  the 
S^le  Adjustment  Company  for  tbe  purpose 
of  collection,  then  the  Jury  are  further  in- 
structed that  said  Sipple  Adjustment  Com- 
pany bad  no  authority,  as  a  matter  of  law,  to 
accept,  or  agree  to  accept,  the  checks  In  evi- 
dence in  payment  of  plalntlff'B  claim  against 
defendant,  and  plaintiff  would  not  be  bound 
by  such  agreement,  if  you  find  there  was  such 
agreement,  unless  you  further  find  from  tbe 
evidence  that  plaintiff  expresdy  authorised 
said  Sipple  Adjustment  Company  to  accept 
said  checks  In  full  and  absoluto  payment  be- 
fore they  were  s^t,  or  else  after  tbe  checks 
were  sent  by  defendant  to  said  Sipple  Ad- 
justment Company,  and  after  full  knowledge 
of  all  the  terms  and  conditions  of  tbe  transac- 
tion, tbe  plaintiff  ratified  and  approved  such 
arrangement  made  by  said  Sipple  Adjuatm^t 
Company,  if  you  find  there  was  sucb  an  ar- 
rangement Tbe  Jury  is  instructed  that  law- 
ful money  Is  the  only  legal  tender  or  medium 
of  exchange,  and  that  in  this  case  in  ordw  for 
the  defendant  to  recover  you  must  first  find 
from  a  preponderance  of  the  evidraice  that 
there  was  an  express  agreement  made  and 
entered  Into  between  plaintiff  and  defendant 
wherein  plaintiff  agreed  to  accept  the  chedis 
on  the  State  Bank  &  Trust  Company  in  lieu 
of  one  hundred  and  fifty-three  dollars  In 
money,  as  and  for  absolute  payment  of  the 
claim  set  forth  in  plaintiff's  first  count  or 
cause  of  action." 

There  Is  no  conflict  in  the  evidence  in 
this  case,  from  a  reading  of  which,  it  is 
manifest  that  the  verdict  was  contrary,  both 
to  the  evidence  and  the  Instrnctlcms.  Not 
only  Is  there  no  evidence  that  the  Sipple  Ad- 
justment Company  was  authorized  to  accept 
for  plaintiff  from  the  defendant  anything 
but  cash  or  legal  tender  In  discharge  of  de- 
fendant's indebtedness,  but  the  evidence  is 
positive  to  tbe  contrary. 

{2]  Defendant's  offer  to  send  a  draft  on  the 
State  Bank  &  Trust  Company,  In  payment  of 
his  bill,  was  met  with  a  draft  on  blm  for 
tbe  cash.  Later  the  claim  was  placed  In  tbe 
hands  of  tbe  Sipple  Adjustment  Company  for 
collection,  and  the  checks  were  sent  in  pur- 
suance of  their  letter  to  the  effect  that  de- 
fendant would  be  credited  with  tbe  face 
amount  thereof,  "aubject  to  later  collection.'' 
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rs]  Where  d^endant  songbt  to  establlcdi  a 
settlement  <^  the  account  other  than  by  a 
paymeDt  In  cash  or  legal  tcmder,  the  bnrdoi 
ot  Bhowlug  that  fact  was  on  him. 

[4]  Plaintiff  coold  not  be  bound  1^  the 
lets  or  dedaratlfHis  of  the  Adjustment  Oom- 
pany,  except  to  the  extent  that  those  acts  or 
declarntlona  were  authorized  or  suhseqaent- 
];  ratified.  The  plalntUf  reoelred  the  cbeclcs 
and  oedlted  the  defendant  with  the  amount 
thereof  subject  to  collection,  as  In  the  or- 
dloaty  course  of  bnslness  transactions. 
They  were  forwarded  for  collection  and  re- 
turned unpaid  and  Immediately  charged  bade 
to  the  defendant's  account.  In  view  of  the 
on  contradicted  evidence  in  this  case  that  no 
one  was  authorized  to  accept  for  the  plaintiff 
anything  but  cash  or  legal  tender  in  dis- 
diarge  of  Indebtednesa  due  it,  and  tbat  it  only 
accepted  the  checks  and  entered  on  its  ledger 
a  memorandum  of  credit,  subject  to  collec- 
doD,  when  the  checks  were  returned  unpaid, 
tbe  account,  as  a  matter  of  law,  was  In  tbe 
same  situation  as  though  the  checks  bad 
nerer  been  sent.  To  hold  otherwise  would 
not  only  be  contrary  to  well-settled  principles 
of  law,  but  would  make  a  dangerous  prece- 
dent  in  commercial  and  other  business  trans* 
actions  in  which  the  crediting  of  accounts  on 
rh-eipt  of  checks  plays  so  Important  a  part. 
Unfortunate  as  it  may  be  for  the  Individual 
wbo  bas  money  on  deposit  in  a  suspended 
or  Insolv^t  bank,  be  can  only  discharge  his 
indebtedness  with  unpaid  checks  upon  such 
a  bank,  upon  a  clear  showing  that  the  one 
to  whom  he  is  indebted  at  the  time  accepts 
snch  diecks  absolutely  and  unconditionally 
In  discbarge  of  the  debt  and  even  then  to  be 
tiindini;,  doubtless  It  would  have  to  appear 
thRt  tbe  checks  were  of  some  value. 

Judgment  reversed  and  cause  remanded  for 
new  trial. 


LTTLB  T.  DEVLIN.    (No.  1,872.) 
(Sapreme  Court  of  Nevada.   July  21,  1911.) 
Tesasct  in  Common  ^  19»)—MtrmAL  Rights 

OT  COTENANT— PuaCHASE  0»  OUTSTAHniNO 

Title. 

One  in  irassession  of  government  land  as 
mtpnant  of  another  cannot  acquire  a  homestead 
richt  thereto  so  as  to  exclude  his  cotenant,  but 
toA  title  will  inure  to  the  benefit  of  both,  up- 
on tbe  tenant  who  did  not  purchase  cootributine 
tn  equal  part  of  tbe  consideration  actually  x>aid. 

[Ed.  Note.— For  other  eases,  see  Tenancy  in 
Common.  Cent.  Dig.  H  S5-59;  Dec.  Dig.  {  l9.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Georse  Brown,  Jndge. 
,  Action  hj  Margaret  Lytle,  as  admlnlstra- 
ttix  of  Charles  Lytle,  deceased,  against  P. 
H.  Devlin.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Cbas.  Lee  Horsey  and  M.  M.  Warner,  for 
■PPeUant  Frank  R.  McNamee,  for  respond- 
ent 


NORCROSS,  J.  This  Is  an  appeal  from 
the  Judgment  upon  the  Judgmoit  roll  alone. 
The  above-named  respondrat  brought  an  ac- 
tion In  the  Fourth  Judicial  district  court;  la 
and  for  Lincoln  county,  against  the  above- 
named  appellant,  to  quiet  the  title  of  the 
estate  <^  Charles  Lytl^  deceased,  to  an  un- 
divided two-thirds  of  tbe  S.  W.  %  at  the  S. 
E.  ^  of  section  16,  township  1  north,  range 
69  east,  being  a  portion  of  what  Is  known  as 
the  Rose  Valley  ranch  In  said  Lincoln  coun- 
ty, as  tenant  In  common  with  the  said  appel- 
lant. The  following  facta  are  admitted  by 
tbe  pleadings; 

On  tbe  9th  day  of  March,  1900,  tbe  said 
Charles  Lytle  In  his  lifetime  and  tbe  appel- 
lant herein  purchased  from  one  A.  G.  Camp- 
bell by  deed  of  conveyance,  the  said  Rose 
Valley  ranch,  which  Included  the  land  in 
controversy  herein.  The  deed  to  said  lands 
from  the  said  A.  G.  Campbell  was  taken  in 
the  name  of  said  Charles  Lytle,  solely,  and 
thereafter  and  on  the  25th  day  of  March, 
1902,  the  said  Charles  Lytle,  carrying  out 
the  understanding  existing  between  them, 
conveyed  to  the  appellant  herein  an  undivid- 
ed one-third  Interest  in  and  to  the  said  ranch 
property.  The  following  allegations,  which 
raise  no  material  Issue  of  fact,  are  taken 
from,  the  defendant's  answer:  "That  said 
Charles  Lytle  and  the  defendant  herein  were 
on  the  2d  day  of  July,  1907,  and  for  more 
than  seven  years  prior  thereto  bad  been,  in 
the  possession  of,  and  entitled  to  the  posses- 
sion, as  tenants  in  common,  of  tbe  following 
described  portion  of  tbe  public  lands  which 
during  all  of  said  time  was  subject  to  entry 
under  the  homestead  laws  of  tbe  United 
States,  more  particularly  described  as  fol- 
lows, to  wit:  The  S.  W.  %  of  the  S.  E.  % 
of  section  16,  township  1  north,  range  69 
east,  M.  D.  B.  and  M.  in  Rose  Valley,  Lin- 
coln county,  state  of  Nevada;  the  same  tte- 
ing  used  and  occupied  as  a  part  and  portion 
of  what  is  commonly  known  and  called  tbe 
'Rose  Valley  Ranch,'  the  said  Charles  Lytle 
claimed  to  own  an  undivided  two-thirds 
thereof,  and  tbe  said  P.  H.  Devlin  claiming 
to  own  an  undivided  one-third  of  said  iand£. 
That  on  or  about  the  year  1884  tbe  grantors 
and  predecessors  In  interest  of  said  Charles 
Lytle  and  of  plaintiff  and  defendant  herein 
constructed  water  ditches,  and  through  said 
ditches  conveyed  a  portion  of  the  waters  of 
Eagle  Valley  creek  to  and  upon  said  lands 
and  premises,  and  continuously  thereafter 
irrigated  a  portion  thereof,  raised  crops 
thereon,  planted  an  orchard  on  a  portion  of 
said  lands,  fenced  the  same,  erected  substan- 
tial buildings  thereon,  consisting  of  dwell- 
ing houses,  cellars,  outhouses,  corrals,  sunk 
wells,  and  made  other  improvements  on  said 
lands;  which  said  lands  were  continuously 
thereafter  and  up  to  the  date  of  tbe  death 
of  said  Charles  Lytle,  to  wit,  July  2,  1907, 
occupied  and  farmed  by  said  Charles  Lytle 
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and  said  defendant,  and  subsequent  to  tbe 
death  of  said  Cttiarleft  Lij'tle  were  occupied 
and  farmed  by  tbe  said  defendant  and  this 
plaintiff,  and  are  now  so  occupied  and  farm- 
«d,  and  tbe  products  of  the  land  so  cultivat- 
ed and  of  tbe  orchard  growing  thereon  sbar- 
«d  between  tbe  plaintiff  and  defendant  in 
accordance  with  their  respective  possesBory 
Intereflta  as  above  set  forUi.  That  prior  to 
-the  death  of  said  Charles  Lytle  as  herein 
mentioned,  and  during  the  year  1006,  and 
without  the  knowledge  and  consent  of  the 
-said  Charles  Lytle,  the  said  defendant,  P.  U. 
Devlin,  filed  on  said  laud  and  premises  a 
homestead  In  tbe  United  States  Land  Office 
at  Carson  City,  Nov.,  well  knowing  the  same 
to  be  Improved,  cultivated,  and  occupied  by 
himself  and  tbe  said  Charles  Lytle  as  ten- 
.aiits  In  common,  with  the  intent  to  obtain 
United  States  patent  to  the  said  above^e- 
scrlbed  tract  of  land  for  bis  individual  bene- 
fit and  the  said  defendant  by  reason  of  said 
homestead  filing  now  claims  to  be  the  sole 
.and  exclusive  owner  of  said  lands  and  prem- 
ises and  entitled  to  the  exclusive  possession 
thereof.  That  ever  since  the  death  of  the 
said  Charles  Lytle,  and  the  appointment  of 
plaintiff  herein  as  such  administratrix,  the 
said  defendant,  by  reason  of  his  homestead 
filing  as  aforesaid,  has  claimed  and  does 
claim  the  sole  ownership  and  right  of  pos- 
session of  said  land  and  premises,  and  de- 
nies tbe  right  of  the  heirs  of  CHiarles  Lytle, 
deceased,  and  the  plaintiff,  to  any  right,  title, 
interest,  possession,  or  eujuyment  in  and  to 
-said  lands  and  premises,  or  any  of  the  prod- 
ucts thereof;  and  during  tbe  time  since  said 
homestead  filing  has  attempted  to  and  did 
prevent  the  plaintiff  herein  from  gathering 
any  of  tbe  products  of  said  orchard,  and  en- 
joying any  portion  thereof,  and  will  continue 
to  prevent  the  said  plaintiff  from  gathering 
any  portion  of  tbe  fruit  growing  In  the  or- 
chard upon  said  lands  unless  restrained  by 
.an  order  of  this  court.  That  the  defendant 
has  threatened  to  dispossess  the  said  plain- 
tiff of  said  land  embraced  In  his  said  home- 
stead filing  and  every  part  thereof,  has 
prevented  plaintiff  from  erecting  buildings 
thereon,  and  will  continue  to  prevent  her 
from  enjoying  any  possession  of  said  land, 
and  will  also  prevent  the  heirs  at  law  of 
said  Charles  Lytle,  deceased,  from  occupy- 
ing said  lands  unless  restrained  from  so  do- 
ing by  an  order  of  this  court" 

This  case  presents  tbe  sole  question  as  to 
tbe  right  of  one  tenant  In  common  to  ac- 
quire a  homestead  right  to  government  land 
of  which  he  is  In  possession  with  a  co- 
tenant  80  as  to  exclude  from  the  possession 
of  said  land  bis  snld  cotenant.  The  precise 
quesition  presented  upon  this  appeal  was  de- 
termined by  this  court  In  Reinhart  v.  Brad- 
Bhaw,  19  Nev.  255,  9  Pac.  245,  3  Am.  St. 
Itep.  fi86,  contrary  to  the  contention  of  ap- 
pellant on  this  appeal.  In  that  case  the 
^uestloDt  "Can  a  tenant  In  conuuon  ftcqolre  a 


right  of  homestead  to  government  1 
which  he  Is  In  the  possession  for  blms 
his  cotenants?"  was  answered  In  thi 
tlve.  The  correctness  of  the  decision 
Reinhart  Case  Is  well  supported  by  au 
The  Reinhart  Case  was  aflSrmed  In 
V.  Klllabrew,  21  Nev.  487,  440.  33  Pi 
In  Ramberg  v.  Wablstrom.  140  111.  . 
N.  E.  727,  33  Am.  St  Rep.  227,  it  wi 
"that  tenants  In  common  stand  In  su 
fldentlal  relations  In  regard  to  one  ai 
interest  that  one  of  them  Is  not  per 
In  equity,  to  acquire  an  Interest  In  th 
erty  hostile  to  that  of  tbe  other,  ai 
therefore  a  purchase  by  one  tenant  1 
mon  of  an  incumbrance  on  the  Joint 
or  an  outstanding  title  to  It  is  held 
election  of  the  other  tenant  In  c 
within  a  reasonable  time  to  inure 
equal  benefit  of  both,  upon  his  contr 
an  equal  part  of  the  consideration  a 
paid." 

In  the  note  to  tbe  later  case,  as  n 
in  33  Am.  St  Rep.  228,  the  repoite 
the  Reinhart  Case,  supra,  among  mai 
ers  to  the  statement  of  law :  "A  c< 
cannot  purchase  an  Incumbrance  or  i 
standing  title  and  set  It  up  against  t 
ers  for  tbe  purpose  of  depriving  tt 
their  Interests."  In  the  note  to  the  > 
Rice  V.  St  Louis,  etc.,  Ry.  Co.,  47  A 
Rep.  78,  the  Reinhart  Case,  supra, 
cited,  together  with  a  number  of  otbe 
In  support  of  the  legal  proposition  tl 
either  of  them  (cotenants)  has  acquln 
session  of  the  property  under  a  conv 
from  a  common  grantor  or  ancesh 
position  Is  very  much  like  that  of  a 
receiving  irassesslon  of  the  property 
his  landlord.  In  this,  that  he  cannot 
be  remains  In  possession,  dispute  the  e 
title,  nor  deny  to  his  cotenant  any  r 
the  possession  of  the  property  beca 
any  defect  In  their  common  title,  even 
be  has  acquired  a  paramount  adverse 

The  Supreme  Court  of  California  a 
Court  of  Appeals  of  that  state  have 
cent  decisions  gone  so  far  as  to  hoi 
quoting  from  the  syllabus:  "Public  1 
the  United  States  actually  occupied  ai 
sessed  by  one  who  has  It  Inclosed  by 
stantlal  fence,  and  Is  using  It  for  agri 
al  purposes,  without  other  right.  Is  n< 
Ject  to  entry  by  a  qualified  claimant 
the  homestead  laws  of  tbe  United  ! 
and  the  process  of  obtaining  from  the 
of  the  United  States  a  certificate  o 
entry,  and  a  receipt  for  fees  paid,  1 
suance  of  a  declaration  of  his  Intern 
settle  upon  the  land  as  a  homesteat 
with  them,  does  not  authorize  him 
upon  the  land  so  possessed  and  on 
prior  possessor,  or  to  recover  the  pes 
in  an  action  against  him."  Gragg  v.  ( 
150  Cal.  584.  89  Pac.  346;  Carmlct 
Campodonlco,  7  Cal.  App.  697.  95  Pa 
See,  also,  NlckaU  t.  Wbm,  17  Ner.  : 
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Pic.  435;  Short  T.  Read,  80  Mar.  877,  96 
Ptc.  1060. 
Tlie  Judgment  it  affirmed. 


STATB  T.  RATMOND. 
(Sapreme  Court  of  Nevada.   Ang.  2,  1911.) 

1.  iNDICrUBNT  AHD  INFOBHATIOH  <8  llO*)— 

Words  of  the  Statute. 

In  view  of  Comp.  Laws,  S  4208,  rtToviding 
that  the  offense  charged  shall  be  distmctly  set 
forth  in  ordinazr  and  concise  language,  so  as  to 
enable  a  person  of  common  anderstandiog  to 
know  what  is  intended,  and  the  general  rule  that 
an  indicrtment  charging  an  offense  in  the  words 
of  the  statute  is  sufficient,  an  indictment  for 
forgery  under  Comp.  Laws,  {  4734,  providing 
that  every  person  who  shall  make,  pass,  utter, 
or  publish,  with  intent  to  defraud,  any  fictitious 
note,  bill,  or  check,  shall  be  deemed  guilty  of 
forgery,  sufficiently  charged  the  offense  by  the 
averment  that  defendant  did  "attempt  to  pass  a 
fictitious  check,"  particularly  when  the  suffi- 
ciency of  the  indictment  was  not  raised  until 
after  verdict. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infurmatlon,  Gent  Dig.  Jl  280-2M;  Dec. 
Dig.  I  110;*  Forgery,  Gent.  Dig.  |  64.] 

2L  Cbijii:?ai.  Law  (8  1032*)— Appeal— RKvmw 

—Indictment — Sufficiesct. 

In  construing  an  Indictment,  questioned  for 
the  first  time  on  appeal,  it  must  be  held  suffi- 
cient, unless  60  defective  that  by  no  congtruction 
ean  it  be  said  to  charge  the  oGfense  for  which 
defendant  was  convicted. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw.  Cent.  Dig.  |  2627 ;  Dee.  Dig.  |  1062.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; W.  H.  A.  Pike,  Judgfc 

J.  E.  Raymond  was  convicted  of  forgery, 
and  appeals.  Affirmed. 

James  Glynn,  for  appellant.  B.  C.  Stod- 
dard, Atty.  Gen.,  and  Leonard  B.  Fowler, 
I>^ot7  Att7>  Gen.,  for  the  State. 

PE:r  curiam.  The  appellant  was  Indict- 
ed, tried,  and  convicted  In  the  Second  Judi- 
cial district  court,  state  of  Nevada,  In  and 
for  the  county  of  Washoe,  of  the  crime  of 
forgery  npon  an  Indictment,  the  charging 
part  of  which  reads:  "That  said  defendant 
•  •  •  did  then  and  there  unlawfully, 
frandulently,  falsely,  and  feloniously  attempt 
to  pass,  as  true  and  genuine,  upon  the  Farm- 
eaf  &  Merchants'  National  Bank,  a  cor- 
poratlim,  doing  business  In  Reno,  Washoe 
connty,  Nevada,  with  the  Intent  then  and 
there  to  defraud  the  said  Farmers'  &  Mer- 
chants' National  Bank,  a  corporation,  a 
fictitious  check  in  writing  for  the  payment 
of  money,  purporting  to  be  the  check  of  one 
J.  R.  Cavanaugh,  which  said  fictitious  check 
b  In  the  words  and  figures  as  follows,  to  wit: 
'OeariDg  Bouse  No.  16.  San  Francisco, 
CaL  11—29, 1900, 0.  16,  Wells  Fargo  Nevada 
National  Bank  of  San  Francisco.  Pay  to  the 
order  of  J.  R  Raymond,  $5,860  oo/ioo  (five 
tboosand  eight  hundred  and  sixty  dollars). 
(^834.    3.  R.  Cavanaugh.'    Indoraed  on  the 


back  thereof,  *J.  B.  Raymond,'  when  In  truth 
and  In  fact  there  was  not  then  and  there  any 
such  person  or  Individual  as  J.  R.  Cavanaugh 
In  existence,  the  said  J.  R.  Cavanaugh  being 
then  and  there  a  fictitious  person,  as  he, 
the  said  defendant,  then  and  there  well 
knew;  the  said  defendant  then  and  there 
well  knowing  the  said  check  in  writing  afore- 
said to  be  fictitious,  false,  and  fraudulent" 

The  defendant  made  a  motion  in  arrest  of 
Judgment,  upon  the  ground  that  said  Indict- 
ment failed  to  charge  a  public  offense,  which 
motion  was  overraled,  and  tbe  defendant 
sentenced  to  imprisonment  la  the  state  pris- 
on. From  tbe  Judgment,  the  defendant  has 
apiKialed.  The  appellant  raises  but  oue  ques- 
tion, to  wit,  the  sufficiency  of  the  indict- 
ment to  charge  the  essentials  of  a  crime. 

The  Indictment  is  based  upon  tbe  provi- 
sions of  section  88  of  the  crimes  and  pun- 
ishment act  (Comp.  Laws,  S  4734),  which  sec- 
tion reads:  "Every  person  who  shall  make, 
pass,  utter,  or  publish,  with  an  intention  to 
defraud  any  other  person  or  persons,  body, 
politic  or  corporate,  either  In  this  state  or 
elsewhere,  or  with  the  like  Intention  shall 
attempt  to  pass,  utter,  or  publish,  or  shall 
have  in  his  possession,  with  like  intent  to  ut- 
ter, pass,  or  publish,  any  fictitious  bill,  note, 
or  check  purporting  to  be  the  bill,  note,  or 
check,  or  other  instrument  in  writing,  for  the 
payment  of  money  or  property  of  some  bank, 
corporation,  copartnership,  or  individual, 
where.  In  fact,  there  shall  be  no  such  bank, 
corporation,  copartnership,  or  Individual  in 
existence,  Uie  said  person  knowing  the  said 
bill,  note,  check  or  Instrument  In  writing  for 
the  payment  of  money  or  property  to  be 
fictitious,  shall  be  deemed  guilty  of  forgery, 
and  on  conviction  thereof ,  shall  he  punished." 

[1]  The  only  question  presented  in  the  rec- 
ord upon  api)eal  is  as  to  the  sufficiency  of 
the  indictment.  It  Is  the  contention  of  coun- 
sel for  appellant  that  the  indictment  is  fatal- 
ly defective,  In  that  it  falls  to  set  out  the 
acts  constituting  the  attempt  to  defraud.  It 
Is  true  that  the  indictment  charges  that  the 
defendant  did  "attempt  to  pass"  the  fictitious 
check  in  question  withont  ailing  the  mode 
or  manner  in  which  such  attempt  was  made. 
The  indictment  in  this  case  Is  in  the  Ian* 
guage  of  the  statute,  which  provides  directly 
for  attempts  to  pass  checks,  and  we  think 
it  good,  especially  so  when  no  objection 
was  made  thereto  until  after  verdict  "It  Is 
a  general  rule  that  If  an  Indictment  Is  based 
upon  a  statute,  it  Is  sufficient  if  it  follows 
the  wording  thereof.  The  rule,  however,  is . 
subject  to  the  qualification  that,  unless  the 
words  of  the  statute  of  themselves  fully,  di- 
rectly, and  expressly,  without  any  uncertain- 
ty or  amb^ity,  set  forth  all  the  elements 
necessary  to  constitute  the  offense  intended 
to  be  punished,  an  indictment  charging  the 
offense  In  the  language  of  the  statute 
will  be  insufficient   •   •   •   An  indictment 
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based  apon  a  atatute,  in  order  to  Iw  suffi- 
cient, omst  set  forth  all  the  fftcta  wUdi  are 
by  a  statute  made  Ingredients  of  tbe  of- 
fenw."  19  C7C  1393,  title  "Forgery." 

This  court  has  had  occasion  repeatedly  to 
affirm  the  general  mle  that  an  Indictmrat  In 
the  language  of  the  statute  Is  sufficient.  In 
State  v.-  Brannan.  S  Ner.  238,  relied  upon  by 
appellant,  the  Indictment  charged  an  attempt 
to  commit  grand  larceny.  Mr.  Bishop  states 
that  the  law  of  larceny  is  exceptlonaUy  tech- 
nical. Directions  and  Forms,  |  616. 

There  is  greater  necessity  for  setting  out 
the  facts  constituting  an  attempt  in  the  case 
of  a  larceny  than  there  is  in  a  case  like  that 
chained  in  the  indictment  In  this  cose  the 
appellant  was  charged  with  an  attempt  to 
pass  a  fictitious  check  upon  a  bank.  TixB 
manner  in  which  checks  are  ordinarily  pass- 
ed upon  a  banking  Institution  are  of  such 
goieral  and  common  knowledge  tiiat  It  could 
not  ordinarily  be  said  that  a  defendant 
could  not  anticipate  from  the  charge  in  the 
Indictment  the  character  of  eTidence  he 
would  be  expected  to  meet  upon  the  trial. 
Our  statute  has  defined  the  real  test  to  be 
applied  to  every  indictment,  which  Is  found 
in  tbe  sixth  subdivision  of  section  243  of  the 
crimes  and  punishment  act  (Comp.  Laws,  § 
420S).  whidi  reads:  "That  the  act  or  omis- 
sion charged  as  the  offense  is  clearly  and  dis- 
tinctly set  forth  in  ordinary  and  concise  lan- 
guage without  repetition  and  In  such  a  man- 
ner as  to  enable  a  person  of  conunon  under- 
standing to  know  what  is  Intended."  State 
T.  Douglas,  26  Nev.  203.  65  Pac.  803  (09  Am. 
St  Rep.  688). 

In  the  case  of  State  t.  Foster.  30  Kan. 
365,  2  Pac.  62S,  the  court  was  considering  an 
Information  charging  that  t^e  defendant  did 
"pass,  utter  and  publish  as  true"  a  certain 
forged  instrument.  It  was  contended  in  that 
case  that  the  indletm^t  was  Insufficient  in 
that  it  alleged  conclusions  of  law,  and  not 
a  statement  of  facts.  Speaking  for  the 
court.  Brewer,  J.,  said:  "Again,  it  is  Insist- 
ed that  the  information  is  defective,  in  that 
it  fails  to  contahi  a  statement  of  the  facts 
constituting  the  offense  In  plain  language. 
Tbe  point  here  is  this:  The  section  reads, 
'Every  i>er8on  who,  with  intent  to  defraud, 
shall  pass,  utter  or  publish,  or  offer  or  at- 
tempt to  pass,  utter  or  publish,  as  true,  any 
forged  or  counterfeited  Instrument  or  writ- 
ing,' etc.  Now  the  information  uses  these 
words,  and  cliarges  that  the  defendant  did 
'I>a88,  utter  and  publish  as  true.'  This,  it  is 
claimed,  is  no  statement  of  facta,  but  simply 
of  conclusions  of  law ;  and  the  case  of  Com- 
monwealth v.  Williams.  13  Bnsh  (Ky.)  267,  Is 
cited  as  authority.  We  do  not  think  tbe 
claim  is  well  taken.  This  is  a  statutory  of- 
fense, and  It  is  a  general  proposition  that  It 
Is  sufficient  to  all^e  such  an  offense.  In  an 
ioformntlon,  in  the  words  of  the  statute. 
State  T.  Bamett.  3  Kan.  250,  87  Am.  Dec. 
471;  State  v.  White.  14  Kan.  540;  Or.  Code. 
S  108;  7  U.  S.  Dig.  (1st  series)  pp.  379,  380, 


SS  20S,  206.  and  authorities  cited  therein. 
Also  State  T.  Johnson,  26  Iowa.  407,  96  Am. 
Dec.  1S8;  People  r.  Rynders,  12  WeaA,  426. 
While  there  may  be  some  limitations  on  this 
general  doctrine,  as  where  the  statute  sim- 
ply designates  the  offense,  and  does  not  in 
express  terms  name  Its  constituent  elements, 
yet  we  think  the  rule  obtains  In  the  case 
at  bar.  Of  course,  it  was  never  the  duty  of 
the  pleader  to  narrate  the  evidence  and  we 
think  the  words  'pass,  utter  and  publish* 
make  a  clear  and  sufficient  description  of 
fact  They  ar^  words  of  common  use,  and 
refer  to  acts  which  are  nnderstood  by  every 
one.  So  that,  notwithstanding  the  remarks 
of  the  court  in  the  case  dted  from  13  Bush 
(Ky.)  267,  we  think  the  information  states 
the  facts,  and  is  not  subject  to  the  objection 
made." 

[2]  It  has  been  the  tendency  of  courts  in 
recent  years  to  be  less  technical  than  former- 
ly In  construing  indictments,  especially  so 
where  no  demurrer  was  interposed  to  the  In- 
dictmrait  and  an  <ipporbinlty  afforded  to  cure 
tbe  defect  prior  to  triaL  In  State  v.  Har- 
rington. 9  Nev.  91.  this  court  quoting  an  in- 
dictment for  murder,  said:  "Its  form  is  ar- 
gnmentatlve,  and  this  would  have  been  a 
fatal  defect  upon  spedal  demurrer.  The  ob- 
jection, however,  was  not  taken;  and  the 
Imperfection  being  of  foiun.  and  not  of  sub- 
stance, is  cured  by  the  verdict." 

In  a  case  where  tbe  sufficiency  of  the  In- 
dictment was  raised  for  the  first  time  upon 
a^al,  this  court  in  the  recent  case  of  State 
V.  Hughes,  31  Nev.  270,  102  Pac.  662,  said: 
"The  ^dlctment  It  must  be  admitted,  la  far 
from  being  a  model.  Where,  however,  the 
sufficiency  of  the  indictment  Is  questioned  for 
the  first  time  upon  appeal,  it  should  not  be 
held  insufficient  to  su^rart  the  Judgment, 
unless  It  is  so  defective  that  by  no  construc- 
tion within  the  reasonable  limits  of  the  lan- 
guage used  can  it  be  said  to  charge  the  of- 
fense for  which  the  defendant  was  convict- 
ed"—citing  State  V.  Lovelace,  29  Kev.  43.  83 
Pac.  330. 

An  Indictment  charging  an  offense  In  the 
language  of  tbe  statute  ought,  as  a  general 
rule,  to  be  held  sufficient  where  no  objection 
Is  taken  thereto  uutll  after  verdict.  The 
present  case  is  not  one  which  should  be  re- 
garded as  an  exception  to  the  general  rule,  for 
the  reason  heretofore  stated  that  the  mere 
charge  of  an  attempt  to  pass  a  fictitious 
check  upon  a  bank  of  itself  indicates  the 
character  of  evidence  the  def^dant  would  be 
expected  to  meet,  and  where  no  dennirrer  is 
interposed  the  defendant  ought  not  to  be  heard 
afterwards  to  question  the  sufficiency  of  the 
indictment 

This  court  in  State  v.  McKieman,  17  Nov. 
224,  30  Pac.  831,  in  considering  an  indictment 
for  foigery,  by  Hawley,  J.  said:  "It  is  true 
that  an  indictment  for  a  statutory  offense 
should  employ  such  words  as  may  be  neces- 
sary to  enable  the  conrt  to  determii>e  u\ion 
what  particular  provision  of  the  statute  it 
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is  framed,  and  It  must  use  all  the  words 
which  are  essential  to  a  complete  descriptiou 
of  tbe  offense;  but,  as  a  general  rule,  the  In- 
dictment will  be  sufficient  if  the  offense  Is 
substantially  set  forth,  though  not  in  the 
precise  words  of  the  statute.  The  technical 
exactness  which  existed  under  the  rules  of 
the  common  law  baa  been  superseded  by 
statutory  provisions,  and  It  is  now  suSl- 
cient  if  the  offense  Is  'clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language 
•  •  •  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  Intended.'" 
The  jndgment  la  affirmed. 


STATE  T.  SMITH.    (No.  1,916.) 
(Supreme  Court  of  Nevada.    August  2,  1911.) 

1.  Criminal  Law  (§  1I59*)— AppeaIt-Fikd- 

IX«S— t:ONCI.l'SIVENESS. 

A  fiaditv  of  a  jury  as  to  whether  one  was 
■n  accessory  is  conclusive. 

[Ed.  Note— For  other  cases,  see  Crlraioal 
Law.  Cent.  Dig.  H  3074-3063;  Dea  Dig.  § 
lloO.*] 

2.  Cbixinal  Law  (|  507*^— "Accomplice." 

One  who  feigned  participation  in  a  larceny 
of  ore  which  he  was  emplojred  to  watch,  in  or- 
der to  assist  in  the  detection  of  accused,  was 
Dot  an  "accomplice,"  so  as  to  malce  his  testi- 
mony subject  to  the  rules  regarding  accom- 
plices' testimony. 

[Eid.  Note. — For  other  casef,  see  Criminal 
IjWj  Cent  Dig.  §§  1082-108G;    Dec.  Dig.  § 

For  other  deflnitione,  see  Words  and  Phrases, 
ToL  1,  pp.  75-79;  vol.  8,  p.  7561.] 

3.  Labcent  (I  13*)  —  Takihg  —  Co:tsent  of 

The  watchman  of  an  ore  milling  company 
was  directed  by  a  deputy  sheriff,  who  xfas  in  the 
employ  of  the  company,  to  apparently  agree  to 
permit  accused  to  extract  and  conceal  ore.  in- 
ducing accused  to  betieve  that  be  would  act  as 
an  accomplice,  but  not  to  actually  assist  bim  in 
taking  tbe  ore;  and  the  watchman  made  an  ar- 
rangement with  accused  by  which  he  was  to 
give  a  signal  when  accused  could  safely  take  tbe 
ore,  bnt  refused  to  actually  assist  in  taking  and 
disposing  of  it.  Held,  that  there  was  no  consent 
by  tbe  compaoy's  agents  to  the  takint;  of  the 
OPS,  so  as  to  prevent  ita  taking  from  being  lar- 
ceny. 

TGd.  Note. — For  other  cases,  see  Larceny,  Dec. 
Dig.  S  13.*] 

4.  Cbiuikal  Law  (g  422*)— Evidence  of  Ac- 

COUFIICES. 

In  a  prosecution  for  larceny  of  ore,  state- 
ments of  an  accomplice,  relating  in  part  to  the 
taking  of  the  ore  and  its  division  according  to 
agreement,  were  admissible  in  evidence;  some 
ore  having  Iwen  taken  thereafter,  and  the  state- 
ments bnng  material. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  H  99^-968;  Dec,  Dig.  S  422. •] 

5.  GanairAL  Law  (8  422*)— Evidence— EJvi- 

DENCE  OF  CO-COKSPIHATOHS. 

A  statement  of  an  accomplice  who  conspired 
with  accused  to  steal  ore  that  he  had  made 
thonsands  of  dollars  for  accused  was  not  admis- 
sible in  evidence  in  a  prosecution  for  larceny; 


It  not  appearing  whether  the  transaction  refer- 
red to  was  illegal,  and  it  not  relating  to  the  con- 
spiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I8  9S4r-98S;  Dec.  Dig.  {  422L*] 

6.  Criminal  Law  ft  695*)-^^iaI/— Objictioh 

lO  RVIDEHCE. 

The  objectionable  part  of  evidence  must  be 
specifically  pointed  out,  a  general  objection  to 
its  admission  being  insufficient,  unless  it  is  all 
incompetent. 

[Ed.  Note.— For  other  casM,  see  Criminal  Law, 
Cent  Dig.  §§  1633-1638;  Dec.  Dig.  §  695.*] 

7.  Criminal  Law  (g  695*)  —  Tbial  —  Ob jbc- 
TioNs  TO  Evidence. 

An  objection  to  evidence  on  a  specified 
ground  waives  all  other  grounds  of  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  gg  1(^1638;  Dec.  Dig.  g  605.*] 

8.  Cbiuinal  Law  ^  421*)— Evidence  of  Go- 
conspikatob. 

In  a  prosecution  for  larceny  by  conspiring 
witli  others  to  steal  ore,  evidence  of  a  state- 
ment of  one  of  the  conspirators,  after  arrest, 
that  another  of  them  was  a  big  boob,  or  be 
would  never  have  been  caught,  etc.,  was  not  ad- 
missible in  evidence;  the  conspiracy  then  being 
at  nn  end. 

[Kd.  Note.— For  other  cases,  see  Oriminal  Law, 
Cent  Dig.  gg  1002-1010;  Dec  Dig.  g  424.*] 

9.  CJbiminai.  Law  (g  1169*)— Appeai^— Haem- 
LEss  e:rbob — Admission  of  Evidence. 

Error  in  admitting  a  statement  of  a  co-con- 
spirator, in  a  prosecution  for  larceny  by  con- 
spiring with  others,  that  another  conspirator 
was  foolish,  or  he  would  not  have  been  caught, 
and  that  if  he  bad  done  as  the  speaker  wished 
be  would  not  have  gone  there,  was  harmless  to 
accused,  because  he  was  not  mentioned  in  tbe 
t^iatement. 

rii^l.  Note.— For  other  cases,  see  Criminal  Law, 
Ont.  Dig.  gf  3187-^143 ;  Dec.  Dig.  1 11(59.*] 

10.  Cbiminal  Law  (§  1169*)— Habmless  Eh- 
bob— Admissions  of  Evidence. 

E^Tor  in  admitting  evidence  of  a  fact  which 
was  apparently  conceded,  and  to  which  other 
witnesses  testified,  was  harmless  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  gg  3137-3143 ;  Dee.  Dig.  f  1160.*] 

11.  Cbiminal  Law  (g  1165*)- Appeai^Habm- 
LESS  Ebbob. 

By  the  express  provisions  of  Criminal  Prac- 
tice Act  (Comp.  Laws,  §  4-'j54)  S  589.  no  error  in 
ciiminal  procceiiings  shall  render  them  invalid, 
unless  it  actually  prejudices  accused  in  a  sub- 
stantial right. 

[Ed.  Note.— For  other  cases,  see  .Crin^nal  I-flw, 
Cent.  Dig.  g§  3085-3089;  Dec.  Dig.  g  1165.*J 

Xorcross,  J.,  dissenting. 

Appeal  from  District  Court,  Esmeraldo 
County ;  Peter  J.  Somers,  Judge. 

M.  J.  Smith  was  convicted  of  grand  lar- 
ceny, and,  from  the  judgment  of  conviction 
and  an  order  denying  a  motion  for  a  new 
trial,  he  appeals.  AfHrmed. 

See,  also.  111  Pac.  929. 

Thompson,  Morehouse  &  Thompson  au'l 
R.  L.  Hubbard,  for  appellant  Et  C.  Stod- 
dard, Atty.  Qen.,  for  the  State. 

TALBOT,  J.  The  appellant  was  convicted 
of  the  crime  of  grand  larceny  and  sentenced 
to  the  state  prison  for  the  term  of  three 
years.   From  the  judgment  of  conviction  and 


*F«r  otbnr  CUM  see  same  topic  and  aectloa  NUMBER  to  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexea 


Digitized  by 


Google 


20 


111  PAOIFIO 


BEPOBTEB 


(Ner. 


from  an  order  deny iDg  hla  motion  for  a  new 
trial,  he  has  appealed. 

He  was  Jointly  Indicted  with  three  others, 
Bart  Knight,  J.  Hildebrandt,  and  Martin 
Miller,  for  the  stealing  of  gold  amalgam  of 
the  value  of  $400,  the  property  of  the  Gold- 
field  Consolidated  Milling  &  Transportation 
Company,  on  the  30th  day  of  January,  1910, 
or  thereabouts.  The  defendant  Martin  Miller 
was  dismissed  from  the  Indictmemt  and 
made  a  witness  for  the  state,  under  the  pro- 
visions of  section  361  of  the  criminal  prac- 
tice act  (Complied  Laws.  S  4326). 

The  defendant  M.  J.  Smith,  appellant  here- 
in, was  granted  a  separate  trial.  While  he 
was  indicted  as  a  principal,  he  was  proceeded 
against  under  the  provisions  of  Compiled 
Laws,  section  4665,  upon  the  theory  that  he 
was  an  accessory  before  the  fact.  The  same 
situation  existed,  so  far  as  the  other  two  de- 
fendants. Knight  and  Hlldebrandt,  were  con- 
cerned. It  was  the  theory  of  the  state  that  a 
conspiracy  had  been  entered  Into  between 
Smith,  Knight,  Hlldebrandt,  and  MtUer  to 
steal  gold  amalgam  from  the  mill  of  the  Gold- 
field  Consolidated  Milling  &  Transportation 
Company;  the  actual  theft  to  be  committed 
by  Martin  Miller.  On  the  evening  of  the 
13th  of  February,  1910,  Miller  was  arrested 
In  the  act  of  taking  amalgam  from  the  plates 
of  the  mill,  by  one  Clarence  A.  Sage,  a  depu- 
ty sheriCT  of  Esmeralda  county  and  special 
officer  for  the  GoIdQeld  Consolidated  Milling 
&  Transportation  Company.  After  the  ar- 
rest of  Miller,  be  was  taken  to  the  office  of 
the  attorneys  of  the  company,  where  he  mad^ 
a  confession  of  his  participation  In  the  act 
upon  which  the  Indictment  was  based. 

The  evidence  of  the  conspiracy  which  the 
state  sought  to  establish,  and  which  it  is  con- 
tended upon  the  part  of  the  state  was  estab- 
lished, was  in  substance  as  follows:  The 
defendant  Smith,  who  was  an  assayer  in  the 
town  of  Goldfleld,  approached  Martin  Miller, 
who  was  in  the  employ  of  the  Goldfleld  Con- 
solidated Milling  &  Transportation  Company 
as  an  amalgamator,  with  the  suggestion  that 
be  obtain  gold  amalgam  from  the  mill.  Mill- 
er informed  Smith  that  he  could  not  do  this, 
because  of  the  fact  that  he  was  under  the 
Burveniance  of  a  watchman.  Smith  then  In- 
formed Miller  that  he  would  arrange  to  have 
the  watchman  "fixed."  Subsequently  Smith 
Informed  iMlller  that  be  bad  "fixed"  the 
watchman  through  the  agency  of  the  defend- 
ant Jake  Hlldebrandt,  and  that  Miller  would 
know  that  it  was  safe  for  him  to  proceed 
to  take  the  amalgam  when  the  watchman,  W. 
M.  Zimmerman,  would  say  to  him,  **A11 
right."  The  proof  of  the  conspiracy  to  com- 
mit the  crime  charged  In  the  indictment  rest- 
ed mainly  upon  the  testimony  of  the  defend- 
ant Miller  and  Zimmerman.  The  defendants 
Knight  and  Hlldebrandt  did  not  testify;  but 
statements  made  by  them  were  received  in 
evidence,  over  the  objection  of  counsel  for  the 
defendant,  apou  the  theory  that  thsy  were 
co-consplra  tors. 


[1]  It  has  been  strongly  urged  upon  the 
part  of  the  appellant  that  there  was  no  cor- 
roboration of  the  testimony  of  the  defendant 
Miller,  and  hence,,  under  the  statute  (Comp. 
Laws,  {  4330),  there  was  no  sufficient  proof 
of  the  CTlme  charged  as  against  the  defend- 
ant Smith.  It  is  contended  upon  the  part  of 
the  state  that  there  was  sufficient  corrobora- 
tion of  the  testimony  of  MUler  by  reason  of 
the  testimony  of  the  witness  Zimmerman, 
who  detailed  a  conversation  bad  with  the  de- 
fendant Smith  in  which,  according  to  the 
testimony  of  Zimmerman,  Smith  admitted  his 
criminal  relations  with  the  defendant  Miller. 
It  has  been  seriously  urged  upon  the  part 
of  counsel  for  the  appellant  that  Zimmerman 
himself  was  an  accomplice,  and  therefore  bis 
evidence  could  not  be  considered  as  corrob- 
orating that  of  Miller.  We  n^eed  not,  we 
think,  consider  this  contention  at  any  length, 
for  there  was  testimony  upon  the  part  of 
Zimmerman  and  other  witnesses  that  Zim- 
merman was  a  feigned  accomplice,  and  what- 
ever participation  he  bad  in  the  affair  was 
for  the  purpose  of  detecting  the  parties  to  the 
conspiracy.  The  question  as  to  whether 
Zimmerman  was  or  was  not  an  accessory  was 
submitted  to  the  Jury  upon  a  proper  Instruc- 
tion, and  the  finding  of  the  Jury  as  to  that 
fact  would  in  any  event  be  conclusive. 

[2]  In  State  v.  Douglas,  26  Nev.  204,  6S 
Pac  802,  99  Am.  St  Rep.  688.  the  accused 
planned  the  larceny  and  suggested  It  to  one 
King,  who  consented  to  Join  in  the  commis- 
sion of  the  oeCeuse,  but  did  not,  and  who  kept 
the  sheriff  informed  regarding  the  plans  of 
the  defendant,  and  was  appointed  his  depu- 
ty. It  was  held  that  King  was  neither  a  co- 
conspirator nor  an  accomplice,  and  that  his 
evidence  should  not  be  treated  as  snch.  The 
conviction  was  sustained.  Campbell  T.  Com- 
monwealth, 84  Pa.  187. 

[3]  The  most  serious  question  presented  by 
the  record  In  this  case  is  in  reference  to 
the  contention  made  by  counsel  for  the  ap- 
pellant that  the  facts  fail  to  establish  a 
case  of  larceny,  because  It  la  shown  conclu- 
sively that  the  amalgam  was  taken  by  the 
defendant  Miller  with  the  consent  of  the 
Goldfield  Consolidated  Milling  &  Transpor- 
tation Company,  through  its  authorized 
agents.  In  order  to  determine  this  question. 
It  win  be  necessary  to  review  portions  of  the 
testimony  of  the  witnesses  Miller,  Zimmer- 
man, and  Sage.  MUler,  the  real  accomplice, 
and  Zimmerman,  the  feigned  accomplice,  do 
not  entirely  agree  in  their  Important  testi- 
mony. The  Jury  were  at  liberty  to  believe 
Zimmerman.  They  both  state  that  Zimmer- 
man said  to  Miller,  "It's  all  right"  Any- 
thing that  Miller  understood  from  this  was 
in  connection  with  the  plan  of  his  confeder- 
ates. Smith  and  Hlldebrandt  Miller  testified 
that  Zimmerman  told  him  to  go  ahead.  The 
latter  denied  tbls,  and  testified  regarding 
Miller:  "Well,  after  I  told  him,  'All  right,' 
he  said,  'Did  you  see  Jake?'  I  says,  'Yes.' 
He  says,  'Well,  how  will  we  do  it?  I  said, 
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'I  Bopposed  yon  had  it  all  arranged.'  I  was 
not  supposed  to  bare  anytblng  to  do  with  it 
He  says,  'Well,  I'll  take  some  off  aud  give 
It  to  you,  and  you  can  cache  It  for  me,  and 
I  will  get  It  aa  I  go  home.'  I  says,  'No;  I 
won't  do  that  In  the  first  place,  I  dont 
believe  it's  safe  for  me  to  handle  It.  It's  up 
to  you.'  He  says,  'How  will  we  do  It?'  I 
says,  "That's  up  to  you.'  I  supposed  from 
what  Bildebrandt  said  that  eTerythlog  was 
arranged.'* 

R^ardlng  the  conversation  at  the  Califor- 
nia Beer  Hall  the  oext  day,  Zimmerman  tes-: 
tlfled:  "Miller  Insisted  on  taking  the  amal- 
gam and  giving  It  to  me,  but  I  refused ;  told 
him  I  wouldn't  do  It  I  told  him,  In  the  first 
place,  tbat  Mr.  Hlldebrandt  had  told  me  that 
I  would  not  have  anything  to  do,  only  turn 
my  back  on  the  proceedlDgs,  and  tbat,  In  the 
second  place,  I  didn't  think  It  was  safe; 
that  the  watchmen  were  possibly  watched  as 
much  as  the  watchmen  watched  tbe  workmen, 
and  I  wouldn't  do  It.  After  we  bad  argued 
the  matter  some  few  minutes,  he  said  he 
would  go  ahead  all  right  and  take  it  himself. 
•  •  *  Q.  Did  you  give  bim  any  permission 
to  remove  tbat  amalgam?  A.  No  more  than 
Just  as  I  have  stated;  that  I  Just  said,  'AH 
ri;ht,'  and  didn't  object  to  him  doing  It.  Q. 
Did  you  give  blm  any  express  permission; 
did  yon  say.  'You  may  take  this  amalgam 
from  this  mlU?'  or  anytblng  of  tbat  kind? 
A.  Xo  there  was  no  anch  conrersatlon  as 
that    •  • 

Zhnmerman  further  testified:  **I  didn't 
open  the  way ;  I  didn't  make  tbe  proposi- 
tion. They  made  the  suf^estlon  to  me,  and 
after  I  was  advised  I  done  what  I  did.  Q. 
Didn't  yon  make  a  suggestion?  A.  No;  Mil- 
ler made  the  suggestion  to  me.  Q.  I  thought 
yon  said  to  Miller.  'All  right?'  A.  I  did.  Q. 
Up  to  that  time  Miller  hadn't  said  a  word, 
had  he?  A.  He  bad  not  Q.  Wasn't  tbat 
suggesting  to  Miller  that  he  go  ahead  and 
do  this?  A.  Hlldebrandt  told  me  to  say  to 
HUler,  'All  right'  so  he  could  know  from  me 
personally  tbat  it  was  ail  right  to  go  ahead. 
Q.  Ton  were  acting  upon  Instructions  from 
Hlldebrandt?   A.  I  was." 

Rage,  the  detective  of  tbe  company,  testl- 
fled  regarding  Zimmerman:  "Told  him  not 
to  touch  any  of  the  amalgam  himself  In  any 
way.  Told  him  not  to  give  his  consent  to 
stealing,  and  to  stand  there  and  watch  blm, 
bat  not  give  his  consent." 

Although  hoth  are  near  tbe  border  line, 
tbe  Wisconsin  decision,  to  which  our  atten- 
tion has  been  called,  may  be  distinguished 
from  tbe  present  one.  Tbat  case  and  oth- 
ers, such  as  State  t.  Hull,  83  Or.  67,  M  Fac. 
lo9.  72  Am.  St.  Rep.  694,  and  State  f.  Wag- 
halter,  177  Sio.  676,  76  S.  W.  1028,  holding 
that  a  couTlction  cannot  be  sustained  It  the 
owner  of  the  property,  for  tbe  purpose  of 
entrapping  the  thief,  advises  and  assists  In 
planning  and  carrying  out  the  taking,  are 
distinguished  from  cases  more  similar  to  the 
preaait  one  In  30  L.  B.  A.  (N.  S.)  951.  where 


It  Is  said  regarding  that  case:  '^e  trespass 
necessary  to  constitute  larceny  is  absent, 
also,  where  a  property  owner,  upon  being  in- 
formed of  a  design  to  steal  his  property, 
places  It  U[>on  a  platform  where  tbe  Intend- 
ing thief  is  planning  to  get  It,  with  Instruc- 
tlona  to  his  servant  In  charge  of  the  plat- 
form to  deliver  it  to  tbe  one  who  will  call 
for  it  BO  tbat  when  the  Intending  tbief  ar- 
rives, he  is  treated  as  having  a  right  to  tbe 
property,  especially  where  another  agent  of 
the  owner,  sent  to  arrange  for  tbe  taking  of 
the  property,  has  agreed  to  tbe  place  propos- 
ed by  tbe  thief,  under  circumstances  which 
Involve  a  promise  of  assistance  in  carrying 
out  the  plan.  TopolewskI  v.  State,  130  Wis. 
244.  109  N.  W.  1037,  7  L.  R.  A.  (N.  S.)  756, 
118  Am.  St  Rep.  1019,  10  Am,  &  Eng.  Ann. 
Caa  627." 

There  tbe  agents  of  tbe  company  owning 
the  property  assisted  in  planning  for  the 
taking  and  aided  in  the  removal  of  the  prop- 
erty; here,  according  to  tbe  testimony,  the 
defendant  designed  the  larceny,  approached 
and  induced  his  codefendant  Miller  to  take 
tbe  amalgam  from  the  plates,  and  also  plan- 
ned to  have  the  watchman,  Zimmerman,  ap- 
proached and  induced  to  allow  the  removal 
of  the  property.  Tbe  design  was  by  tbe  de- 
fendant and  under  hla  direction  the  amal- 
gam was  taken  by  bis  accomplice,  Miller. 
Zimmerman,  tbe  watchman  for  the  company, 
refused  to  advise  regarding  tbe  method  of 
taking,  or  to  take  or  handle,  tbe  amalgam. 
He  followed  the  Instructions  and  plan  of  tbe 
defendant  when  be  eaid  to  Miller,  "It's  all 
right"  although  at  tbe  Instigation  of  tbe 
defendant  and  with  tbe  knowledge  of  the 
company  be  allowed  It  to  be  taken.  It  does 
not  appear  that  he  was  authorized  to  assist 
or  assisted,  In  any  way  In  the  removal  of 
the  amalgam  from  the  plates,  or  from  the 
possession  of  the  company.  Having  failed 
In  his  efforts  to  obtain  advice  and  assistance 
from  Zimmerman,  Miller  iu  Its  removal  was 
acting  as  the  agent  of  the  defendant,  and  not 
under  Instructions  from  the  company.  The 
better  reasoned  eases  bold  that  where  tbe 
accused  designs  tbe  offense  and  does  all  the 
acts  necessary  for  Its  commission  without 
tbe  actual  aid  of  tbe  owner  of  tbe  property, 
be  Is  liable  to  punishment,  although  the  own- 
er may  not  prevent  or  may  apparently  acqui- 
esce In  Its  taking. 

This  question  is  treated  extensively,  and 
many  cases  are  reviewed  in  a  note  at  page 
950  and  adjoining  pages  of  80  L.  R.  A.  (N. 
S.).    It  Is  there  said: 

"Likewise  it  has  been  held  no  defense  to 
a  prosecution  for  abstracting  and  embezzling 
money  frwn  the  malls  that  It  was  takeu 
from  a  decoy  letter  addressed  to  a  fictitious 
person,  and  mailed  by  an  inspector,  for  tbe 
purpose  of  detecting  defendant  if  he  should 
commit  tbe  crime." 

"So,  m  Goode  T.  United  States,  159  U.  8. 
663,  16  Sup.  Ct.  186.  40  L.  Ed.  297,  the  court 
said:  That  the  fact  that  tbe  letter  was  a 
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decoy  la  no  defraw  Is  too  well  settled  by  the 
luodern  autborltleB  to  be  now  open  to  con- 
tention.' And  In  UoDtgomery  t.  United 
States,  162  U.  8.  410.  16  Sup.  Ct  797,  40 
h.  Ed.  1020,  on  the  antborlty  of  GoM^  t. 
United  States,  supra,  It  was  held  no  defense 
to  a  prosecution  for  embezzling  and  steal- 
ing letters  containing  money  wblch  had  come 
into  defendant's  hands  as  a  railway  postal 
clerk  that  such  letters  were  decoys,  and  had 
been  mailed  for  the  purpose  of  detecting 
him." 

"Consent  of  offlcas  la  no  def^ise  to  a 
prosecuUtHi  for  burglary.  Thus,  In  People  t. 
Lali'd,  102  Mich.  1S5,  60  N.  W.  457.  the 
court  said:  The  duty  of  the  police  lies  be- 
yond the  protection  of  the  public  from  a  par- 
ticular offense.  It  will  not  do  to  lay  down 
the  rule  that,  if  a  burglary  la  suspected,  It 
is  the  duty  of  the  police  officers  to  prevent 
the  commission  of  that  particular  offense, 
i-ather  than  lie  In  wait  and  secure  the  guilty 
parties.  In  sneh  case  the  police  do  not  en- 
courage the  commlaslon  of  the  crime,  but 
simply  apprehoid  parties  bent  upon  the 
crime,  who,  in  carrying  out  plans  already 
formulated,  rush  Into  the  arms  of  the  offi- 
cers. Even  an  Informant  accompanying  his 
QBSodatea  does  not  necessarily  encourage 
their  purpose,  and  It  Is  not  proper  that  he 
should,  but  he  simply  acquiesces  In  a  i^n 
already  formed.'   •   •  ♦ 

"In  State  v.  Currie,  18  N.  D.  655,  102  N. 
W.  875,  69  L.  B.  A.  405,  U2  Am.  St.  Rep. 
0S7,  It  was  held  no  defense  to  a  prosecution 
for  burglary  that  one  present  with  aud  as- 
sisting defendant  In  the  burglary  was  a  de- 
tective. If  the  detective  did  not  instigate  the 
crime,  and  it  was  committed,  as  to  every 
ingredient  of  It,  by  the  defmdant;  nor  that 
the  owner  of  the  building,  to  whom  the  de- 
tective disclosed  that  It  was  probably  about 
to  be  burglarized  by  the  defendant  with  the 
feigned  assistance  of  himself,  acting  for  the 
irarpose  of  securing  evidence  of  the  intended 
bnrglary  and  other  crimes,  did  not  take 
steps  to  prevent  the  crime,  but  passively  al- 
lowed It  to  go  on. 

"And  It  is  no  defense  to  the  prosecution 
of  one  wbo  was  the  instigator  and  prime 
mover  of  nn  attempt  to  commit  burglary, 
with  Intent  to  steal,  that  one  to  whom  the 
(lerendant  proposed  the  crime,  and  who  acted 
ns  a  confederate,  informed  the  owner  of  the 
promises  to  l)e  burglarized  of  the  Intended 
Inirglary,  and  the  latter,  for  the  purpose  of 
catching  defendant,  told  the  informer  not 
to  Insist  on  defendants  coming,  or  to  eneour- 
;\HG  him  to  come,  but  Just  to  let  him  come 
along  of  his  own  free  will  and  accord,  and 
voluntarily,  if  he  would;  such  conduct  of  the 
4)wner  not  amounting  to  a  consent  for  de- 
fendant to  enter  the  house  or  take  property 
therefrom.  Robinson  v.  State,  34  Tes.  Cr. 
11.  71,  29  S.  W.  40,  53  Am.  St.  Rep.  701." 

"So,  It  Is  no  defense  to  a  prosecution  for 
taking  property  by  force  or  threats,  and 
ugulnst  the  owner's  consent,  in  pursuance  of 


a  conspiracy  for  the  purpose,  that-  the  pros- 
ecutor, after  defendants  had  formed  tiielr 
guilt}'  Intoit,  laid  a  trap,  and  went  volun- 
tarily to  their  meeting  place  with  money 
which  was  maAed  and  furnished  him  by  the 
prosecuting  attorn^  for  the  purpose  of  en- 
trapping defendants,  who  were  thus  entrap- 
ped Into  the  hands  of  officers  on  the  watcb. 
State  T.  Piselonerl  (W.  Va.)  69  S.  E.  375." 

"It  was  held  no  defense  to  a  prosecution 
for  an  attempt  to  commit  the  crime  extor- 
tion that  one  from  whom  defendant  sought 
to  obtain  money  by  threats  of  accusation  of 
crime,  and  who  paid  the  money  to  defend- 
ant, was  at  the  time  acting  as  a  decoy  of 
the  police,  and  trying  to  induce  defendant  to 
receive  money  from  him  under  such  cl ream- 
stances  as  would  rrader  defendant  guilty  of 
a  crime,  and  enable  the  police  to  arrest  and 
convict  him  of  it.  People  Gardner.  144 
N.  Y.  110,  38  N.  B.  lOdS,  28  L.  R.  A.  690,  43 
Am.  St  Rep.  741,  9  Am.  Grim.  Rep.  82." 

"On  a  prosecution  for  criminal  llb^  it  was 
held  no  defense  that  the  person  libeled,  hav- 
ing tieen  informed  and  believing  that  the  de- 
fendant designed  to  publish  a  libel,  employ- 
ed a  detective  to  watch  him  tad  take  every 
step  to  detect  him  if  he  committed  the  of- 
fense, and  even  to  co-operate  with  falm  for 
that  purpose,  and  allowed  the  crime  to  be 
committed,  for  tlie  purpose  of  detecting  and 
prosecuting  the  defendant,  but  the  latter 
was  not  solicited  to  commit  the  crime,  nor 
was  it  even  suggested  to  him.  People  t. 
Bltcbie.  12  Uteh,  180,  42  Pac.  209." 

**It  was  h^d  no  d^ense  to  a  prosecution 
under  the  pure  food  act,  for  an  Interstate 
shipment  of  mlsbranded  bottled  water,  that 
the  shipment  on  which  the  indictuietit  was 
based  was  secretly  induced  by  a  government 
detective  in  order  to  create  a  basis  for  a 
criminal  charge.  United  States  v.  Morgan 
(C.  C.)  181  Fed.  687." 

"And  on  a  prosecution  for  s^ing  goods 
bearing  counterfeit  labels,  It  is  no  defense 
that  the  purchaser,  acting  with  a  spedal 
B^nt  of  the  owners  of  the  labels  counter- 
felted,  knew  that  the  labels  on  the  goods  pur- 
chased were  counterfeits,  and  made  the  pur- 
chase for  the  purpose  of  proving  the  fact  of 
sale  by  the  defendant  and  having  him  prose- 
cuted. People  V.  Hllfman,  61  App.  Dlv.  541, 
70  N.  T.  Supp.  621." 

Henry  P.  Dalton,  loug  the  assessor  of 
Alameda  county,  Cal.,  has  been  convicted  re- 
cently of  bribery,  after  having  been  entrap* 
ped  by  the  payment  to  him  of  marked  cur- 
rency. 

"In  larceny  and  other  crimes,  where  a 
want  of  consent  of  the  Individual  affected  is 
an  elem'ent  of  criminality,  instigation  or  con- 
sent to  the  crime  Is  a  defense  to  prosecution, 
if  it  negatives  one  of  the  essential  elemeiite 
of  the  crime  charged,  though  not  otherwise. 
Thus,  in  Lowe  vi  Stete,  44  Fla.  449,  32  South. 
056,  103  Am.  St  Rep.  171,  the  court  said: 
'The  authorities  are  abundant  and  the  law 
unquestioned,  tiiat  a  taking  by  the  voluntary 
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(x»Dsent  of  the  owner  or  his  autborized  serv- 
ant or  agent,  even  though  with  a  felonious 
Intent,  does  not  constitute  larceny.  But 
where  the  criminal  design  originates  with 
the  aceased,  and  the  owner  does  not  in  per- 
son or  by  an  a^nt  or  servant  surest  the 
deaten,  nor  actively  urge  the  accused  on  to 
the  commlaslon  of  the  crime,  the  mere  fact 
that  such  owner,  suspecting  that  the  accused 
intends  to  steal  his  property,  In  person  or 
through  a  servant  or  agent,  exposes  the  prop- 
erty or  neglects  to  protect  It,  or  furnish^ 
fadlitles  for  the  execution  of  the  criminal 
design,  under  the  expectation  that  the  ac- 
cnsed  will  tahe  the  property  or  avail  himself 
of  the  facilities  furnished,  will  not  amount 
to  a  CMuent  in  law,  even  though  the  agent 
or  servant  of  sack  owner,  by  his  instruc- 
tions, appean  to  co-operate  In  the  execution 
of  the  crime.' 

"And  in  State  v.  Adams,  115  N.  C.  776,  20 
S.  E.  722,  it  Is  said  that  the  court  correctly 
told  the  Jury  that,  'If  there  was  the  goHty 
Intent  previously  formed  hy  the  defendant  to 
steal  certain  property,  and  he  carried  out 
such  design  previously  formed,  he  Is  guilty, 
notwithstanding  the  owner  of  the  property 
was  advised  of  the  Intended  larceny,  appoint- 
ed agents  to  watch  him,  and  could  have  pre- 
vented the  theft,  bnt  did  not  do  so,  and  al- 
lowed him  to  commit  the  theft,  with  a  view 
of  having  blm  subsequently  punished.* 

"So,  In  Crowder  v.  State,  50  Tex.  Cr.  R. 
92,  96  S.  W.  034,  It  was  held  no  defense  to  a 
prosecution  for  the  theft  of  mules  that  the 
owner  had  employed  a  detective  in  order  to 
(fitch  defendant,  who,  he  believed,  had  been 
stealing  bis  stock,  and  that  the  detective,  by 
direction  of  the  owner,  apparently  encourag- 
ed defendant's  design  and  led  him  on,  pro- 
vided neither  the  owner  nor  the  detective  In- 
duced the  original  Intent  on  the  part  of  the 
thief,  though,  if  the  Intent  and  purpose  to 
steal  originated  with,  and  was  suggested  by, 
the  detective,  it  would  be  a  taking  with  the 
consent  of  the  owner,  and  the  defendant 
would  not  be  guilty." 

In  the  note  at  the  end  of  the  Topolewskl 
Ca!>e,  10  Am.  Eng.  Ann.  Cas.  631,  It  Is 
said:  '*It  Is  no  doubt  true,  as  a  general  prop- 
osition, that  larceny  Is  not  committed  when 
property  Is  taken  with  the  consent  of  its 
owner,  but  It  is  difficult  in  some  Instances  to 
determine  whether  certain  acts  constitute,  In 
law,  such  consent  People  v.  Haoaelman,  76 
Cal.  460,  18  Pac.  425  19  Am.  St.  Rep.  238]. 
Under  the  authorities,  the  rule  seems  to  be 
well  established  that,  where  the  criminal  de- 
sign originates  with  the  accused,  and  the 
owner  does  not  in  person  or  by  an  agent  or 
servant  sa^nst  the  design,  or  actively  urge 
tiie  accused  on  to  the  commission  of  the 
crime,  the  fact  that  such  owner,  suspecting 
that  the  aconsed  Intends  to  steal  hte  proper- 
ty, in  person  or  through  a  servant  or  agent 
exposes  the  property,  or  neglects  to  protect 
It.  or  furnishes  facilities  for  the  execution 
of  the  criminal  design  under  the  expectation 


that  the  accused  will  take  the  property  or 
avail  himself  of  the  facilities  furnished,  and 
win  in  consequence  thereof  be  captured  or 
detected,  does  not  amount  to  a  consent  In 
law,  and  the  taking,  under  such  clrcuniiitanc- 
es,  amounts  to  larceny.  Reg.  v.  Lawrence," 
4  Cox  C.  C,  438;  Rex  T.  Eggington,  2  B.  & 
P.  508.  2  Leach  C.  C.  913,  2  East,  P.  C.  494, 
666;  People  v.  Hanselman,  76  Cal.  460,  18 
Pac.  425  [9  Am.  St  Rep.  2381:  Lowe  v. 
State,  44  Fia.  449,  32  South.  936  [103  Am. 
St  Rep.  171];  Varner  v.  State,  72  Ga.  745; 
State  V.  Duncan,  8  Rob.  (La.)  502;  State  v. 
Adams,  115  K.  O.  775,  20  S.  E.  722;  State 
V.  Covington,  2  Bailey  (S.  C.)  569;  Sanders 
V.  State,  2  Shan.  Caa.  (Teun.)  606;  Alexan- 
der V.  State,  12  .Tex.  640 ;  Plgg  v.  State,  43 
Tex.  108.  See,  also,  Rex  v.  Ady,  7  C.  ^  P. 
140,  32  E.  C.  L.  469;  CDmmonwenltU  v.  Nott 
135  Mass.  269;  State  v.  West,  157  Mo.  309. 
57  S.  W.  1071;  State  v.  Jemagan,  4  N.  C. 
483;  Dodge  v.  Brlttaln,  Meigs  (Tenn.)  84; 
Conner  v.  State,  24  Tex.  App.  245,  6  S.  W. 
138;  Robinson  v.  State,  34  Tex.  Cr.  71,  29 
S.  W.  40  [63  Am.  St  Rep.  701].  And  this  Is 
so,  though  the  agent  or  servant  of  such  own- 
er, by  his  instructions,  appears  to  co-operate 
In  the  execution  of  the  crime.  Lowe  v.  State, 
44  Fla.  449,  32  South.  956  [103  Am.  St.  Rep. 
171]." 

Over  the  citation  of  authorltleH.  It  Is  stat- 
ed In  25  Cyc.  p.  44:  "The  fact  that  an  agent 
of  the  owner  acts  as  a  suppoEed  confederatu 
of  the  thief  Is  no  defense  to  the  latter,  pro- 
vided the  original  design  was  Tormed  Inde- 
pendently of  such  agent.  So,  where  a  detec- 
tive employed  by  the  owner  acts  with  tlie 
thief,  the  talcing  is  none  the  less  larceny. 
And  so,  where  a  person  approached  by  the 
thief  as  his  confederate  notifies  the  owner  or 
the  public  authorities,  and,  being  anthorlzsd 
by  ttiem  to  do  so,  assists  the  thief  in  carry- 
ing out  the  plan,  the  larceny  Is  nevertheless 
committed." 

In  Bishop's  New  Criminal  Law,  vol.  i,  { 
262,  the  author  says:  "If  a  man  suspects 
that  an  offense  Is  to  be  committed,  and  in- 
stead of  taking  precautions  against  It  sets  a 
watch  and  detects  and  arrests  the  offenders, 
he  does  not  thereby  consent  to  their  condtKt, 
or  furnish  them  any  excuse.  And  It  Is  not 
ordinarily  otherwise,  though  the  watching  is 
accompanied  by  artifice.  Thus,  In  larceny, 
exposing  property  or  neglecting  to  protect  It, 
under  the  expectation  that  a  thief  will  take 
It,  or  furnishing  any  other  facilities  or  temp- 
tations to  such  or  any  other  wronsd^er,  is 
not  a  consent  In  law.  Burglary  furnishes  a 
frequent  Illustration,  in  cases  where  those 
Intending  to  break  Into  a  house  and  steal 
tempt  the  occupant's  servant  to  assist  them, 
and,  after  communicating  the  facts  to  the 
master,  he  Is  authorized  to  Join  them  in  ap- 
pearajice.  For  what  the  burglars  personally 
do  under  such  an  arrangement  they  are  by 
all  opinions  responsible;  but  the  English 
doctrine  seems  to  be  that  If  the  servant  opens 
the  door  while  they  enter  they  aie  not  guUty 
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of  breakli^.  In  priDdple,  probably  tbey  are 
not  so  If  tbe  servant  is  to  be  deemed  the 
master's  agent,  not  theirs,  In  opening  the 
door.  But  as  tbey  bad  requested  him  to 
Join  them,  and  the  master's  consent  was 
merely  for  their  detection,  the  better  view 
would  appear  to  be  to  consider  him  their 
agent  In  tbe  breaking,  and  bold  them  respon- 
sible for  it.  See  Alexander  t.  State,  12  Tex. 
640  V  Bolland  v.  Commonwealth.  82  Pa.  306, 
•J2  Am.  Rep.  758." 

Some  of  the  cases  seem  to  make  a  distinc- 
tion between  tbe  assistance  rendered  by  on 
officer  of  the  law  and  that  rendered  by  the 
owner  of  the  property,  to  aid  tbe  accused  in 
the  execution  of  bis  design  to  steal.  Here, 
If  it  be  claimed  that  Sage,  who  was  a  deputy 
sheriff,  was  acting  for  the  company.  Instead 
of  as  an  officer  of  the  law,  still  the  circum- 
stances warrant  the  conviction  of  the  defend- 
ant. Although  employed  by  the  company  to 
Ijrotect  its  property.  It  Is  not  shown  that  he 
and  Zimmerman  were  authorized  by  the  com- 
pany to  persuade  and  Induce  Miller  or  the 
defendant  to  take  the  property,  or  to  aid  in 
Its  removal.  And  for  the  purpose  of  detect- 
ing crime  and  entrapping  the  perpetrators 
they  allowed  tbe  amalgam  to  be  taken,  bnt 
did  not  plan,  urge,  or  advise  Its  taking,  or 
handle  It,  or  assist  in  its  removal. 

Under  tbe  testimony,  Indicating  that  the 
offense  was  planned  by  the  defendant,  and 
that  every  act  necessary  to  constitute  grand 
larceny  was  done  by  his  confederates,  with- 
out the  taking  of  the  amalgam  being  sug- 
gested or  advised  by  the  company  or  Ita 
agents,  more  reason  appears  for  holding  the 
defendant  guilty  than  In  cases  where  accused 
persons  have  been  Inveigled  Into  selling  liq- 
uor unlawfully  or  committing  other  offenses, 
and  esTteclally  so  when,  they  did  not  know 
that  they  were  acting  contrary  to  Jaw.  If 
any  detective  of  the  company  had  designed 
or  planned  Its  taking,  or  had  induced  the  de- 
fendant to  take  it  and  had  assisted  in  Its 
removal,  grounds  would  exist  for  his  excul- 
pation which  do  not  appear  in  this  case.  If, 
instead  of  acting  as  a  feigned  accomplice, 
Zimmerman  had  acted  as  a  real  accomplice, 
and  without  notifying  the  company  had  done 
everything  which  he  did  according  to  his  tes- 
timony, the  design  being  by  the  defendant 
and  the  taking  in  pursuance  of  that  design 
by  his  accomplice  Miller,  the  conspiracy  and 
acts  resulting  In  the  larceny  of  the  amalgam, 
the  thought.  Intent,  and  deed  constituting 
the  crime  for  which  they  may  Justly  be  held 
responsible  would  not  have  been  less  com- 
plete. 

[4]  It  Is  claimed  that  the  court  erred  in 
allowing  witnesses  to  testify  regarding  tbe 
statements  made  by  Bart  Knight  at  the 
house  of  Zimmerman,  where  Zimmerman  had 
asked  Knight  to  go  and  receive  a  st\are  of 
tbe  money  obtained  from  the  amalgam,  and 
where  two  men  had  been  secreted  In  a  closet 
In  advance,  so  as  to  overhear  and  note  down 
the  Btatements  ot  Knlgtat.  According  to  the 


testimony,  the  declarations  of  Knight,  made 
at  that  time,  related  in  part  to  the  taking  of 
the  amalgam  and  the  division  of  the  si)oIls 
which  had  been  agreed  upon  as  a  part  of  the 
conspiracy,  which  was  not  ended,  for  amal- 
gam was  taken  once  later.  State  r.  Ward. 
19  Nev.  307,  10  Pac,  133.  These  declara- 
tions, with  the  statements  made  to  Knight 
by  Zimmerman,  tended  to  prove  that  Zim- 
merman acted  as  a  feigned,  instead  of  a  real, 
accomplice,  so  that  his  testimony  would  he 
allowed  to  support  that  of  the  real  accom- 
plice. Miller,  end  warrant  the  conviction  of 
the  defendant  Campbell  v.  Commonwealth, 
84  Pa.  187;  People  v.  Farrell,  80  Cal.  316; 
State  V.  Douglas,  26  Ner.  196,  66  Pac.  802, 
99  Am.  St.  Rep.  688. 

[5,  I]  Some  of  the  statements  made  by 
Knight  at  that  time,  regarding  tbe  defend- 
ant. In  no  way  related  to  the  conspiracy,  and 
were  not  properly  admissible.  Among  these 
was  tbe  one  by  Knight  that  he  had  made 
thousands  and  thousands  of  dollars  for  tbe 
defendant.  The  inference  could  be  that  this 
related  to  prior  transactions,  but  whether 
legitimate  or  Illegitimate  does  not  appear. 
While  admitting  that  testimony  indicating 
the  making  of  this  or  other  statements  not 
relating  to  matters  connected  with  the  con- 
spiracy, and  not  tending  to  show  that  Zim- 
merman was  acting  as  a  feigned  accomplice, 
was  not  proper  evidence,  no  spedflc  objec- 
tion was  made  which  required  the  trial  court 
to  segregate  them  from  other  declarations, 
which  were  admissible.  A  general  objection 
to  the  admission  of  testimony,  unless  tbe 
whole  of  It  Is  Incompetent,  Is  not  sufficient. 
It  Is  necessary  to  apeclflcally  point  out  tbe 
objectionable  portion.  Smiley  v.  Pearce,  98 
N.  C.  185,  3  S.  E.  631;  Holmes  v.  Lumber 
Company,  150  Mass.  535,  23  N".  B.  305.  6  U 
R.  A.  283;  State  v.  Hope,  100  Mo.  347,  13 
S.  W.  490.  8  L.  R.  A.  608,  and  note. 

[7]  An  objection  to  evidence  on  a  specific 
ground  waives  other  grounds.  Bailey  t. 
Railroad  Company,  8  S.  D.  631,  54  N.  W.  596, 
19  L.  R.  A  653. 

Objection  is  also  made  to  the  testimony  of 
Sage,  regarding  the  statements  made  to  him 
by  Zimmerman  concerning  the  taking  of  the 
amalgam,  and  conversations  between  Zim- 
merman and  Miller.  These  also  tended  to 
prove  that  Zimmerman  was  not  acting  as  a 
real  accomplice. 

[8,  9]  It  is  further  claimed  that  the  court 
erred  in  the  admission  of  the  testimony  of 
Allied,  the  deputy  sheriff,  who  stated  that 
Hlldebrandt  said  upon  his  arrest  that  "Bart 
was  a  big  boob,  or  he  never  would  have  been 
caught,"  and  that  If  he  had  done  as  he  want- 
ed htm  to  he  never  would  have  gone  up 
there.  Tbe  parties  charged  being  under  ar- 
rest, the  conspiracy  was  at  an  end.  Thla 
testimony  was  not  properly  admissible  on  the 
trial  of  this  defendant,  and  ought  to  have 
been  excluded ;  but  the  error  In  Its  admis- 
sion appears  to  he  harmless,  because  the 
witness  did  not  menUon  the  defoidaut^  and 
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the  statements  said  to  have  been  made  by 
Uildebrandt  were  only  against  the  Interests 
of  Hildebrandt  and  Knight. 

[II.  11]  The  same  principle  wonld  apply  to 
the  admission  of  the  confessions  of  Miller 
that  be  bad  taken  the  amalgam,  a  fact  tes- 
tified to  directly  'by  witneases  on  tbe  trial, 
and  a  fact  apparently  conceded,  and  fur- 
ther proof  of  which  would  not  injure  the 
defendant  Errors  which  do  not  actually 
prejudice  or  injure  the  defendant  do  not  Jus- 
tify a  reversal.  State  t.  Williams,  2S  Nev. 
421,  83  Pac.  353.  Following  the  recommenda- 
tion of  the  American  Bar  Association,  tbe 
late  L^lslatures  In  some  of  the  states  have 
passed  statutes  somewhat  similar  to  section 
SS9  of  our  criminal  practice  act  (Comp.  Laws, 
I  4554),  which  provides  that  no  error  or 
mistake  in  criminal  proceedings  shall  ren- 
der tbe  same  invalid,  unless  It  bad  actually 
prejudiced  the  defendant,  or  tended  to  his 
prejudice  in  respect  to  a  substantial  right. 
Tbis  section  has  been  in  force  here  for  half 
a  century,  having  been  passed  by  the  first 
territorial  Legislature,  in  18G1,  and  la  ampli- 
fied in  sections  452  and  610  of  our  new  crim- 
inal procedure,  ^ectlve  January  1,  1912. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  tbe  district  court  is 
affirmed. 

SWEENKT,  C.  X,  concurs. 

NORCROSS,  J.  (dissenting).  I  am  unable 
to  concur  in  the  views  of  my  learned  Asso- 
(iates  in  this  case.  In  my  Judgment,  tbe 
nndlapnted  evidence  in  this  case  establishes 
such  a  consent  upon  the  part  of  tbe  Gold- 
field  Milling  ft  Transportation  Company  to 
the  asportation  of  the  amalgam  by  the  de- 
fendant Miller  as  to  remove  from  tbe  taking 
tbe  essential  element  of  trespass  going  to 
make  up  the  crime  of  larceny. 

It  appears  from  the  testimony  upon  the 
part  of  the  state  that  the  taking  of  the 
amalgam  from  the  plates  of  the  Goldfleld 
Milling  &  Transportation  Company  bad  beea 
going  on  at  different  times  with  the  knowl- 
ei^  and  acquiescence  of  tbe  agents  of  tbe 
said  company  for  a  period  of  about  a  month 
prior  to  the  arrest  of  the  defendant  Miller. 
It  has  not  been  contended,  upon  the  part  of 
the  state,  that  Zimmerman  and  Sage  were 
not  acting  as  the  agents  of  the  said  Milling 
ft  Transportation  Company.  They  represent- 
ed said  company.  In  so  far  as  their  acts  were 
concerned.  It  is  also  manifest  from  their 
testimony  that  both  Zimmerman  and  Sage 
were  deputy  sheriffs,  and  that  the  removal 
of  the  amalgam  from  the  platm  could  not 
bare  been  accomplished  without  the  co-opera- 
tion of  Zimmerman,  unless  Zimmerman  him- 
self be  conceded  to  be  an  accessory  before 
the  fiurt  Miller  tesUfled  that  be  never  had 
any  conversation  with  Hildebrandt  prior  to 
the  time  Zlmmoman  told  him,  "All  right,  go 
ahead."  Miller  further  testified  that  he  nev- 
w  would  bare  attempted  a  theft  of  the 


amalgam,  without  having  an  nnd^ntandlng 
and  agreement  with  Zimmerman.  It  ap- 
pears that  when  Zimmerman  said  to  Miller, 
"All  right,"  on  the  16th  of  January,  that 
Miller  was  not  entirdy  satisfied  to  go  ahead 
upon  that  occasion,  but  requested  a  confer- 
ence with  Zlmmennan  the  fcdlowlng  day. 
This  conference  was  had  In  pursuance  of 
Sage's  luBtructlons  to  Zimmerman,  and  all 
subsequent  acta  upon  the  part  of  Miller  In 
taking  amalgam  from  the  plates  were  in 
pursuance  of  the  understanding  which  be 
had  with  Zimmerman  upon  the  afternoon  of 
tbe  17th  of  January.  It  Is  manifest  from  tbe 
testimony  that  It  was  practically  impossible 
for  Miller  to  remove  the  amalgam  without 
the  co-operation  of  the  watchman  Zimmer- 
man, and  Zimmerman  so  testified.  The  amal- 
gam was  removed  from  the  plates  in  tbe 
presence  of  Zimmerman  and  with  bis  con* 
sent,  and  Zimmerman's  actions  were  in  ae- 
cordance  with  tbe  directions  of  Sage,  tbe 
chief  detective  of  the  company,  and  with  the 
approval  of  tbe  attorney  of  tbe  corporation. 
Zimmerman  not  only  entered  into  an  agree- 
ment with  Miller  as  to  the  manner  in  which 
the  amalgam  was  to  be  taken,  but  further 
agreed  that  he  was  to  give  certain  signs  to 
Miller,  if  necesaa^,  that  wonld  warn  him 
against  possible  detection  by  other  employes 
of  the  company.  While  It  is  true  that  Zim- 
merman did  not  participate  in  the  original 
design  to  steal  amalgajn  from  the  platra  of 
the  milling  company,  be  did  co-operate  with 
Miller  In  perfecting  tbe  plan  by  which  all 
of  tbe  amalgam  was  subsequently  taken  by 
the  defendant  Miller. 

Something  Is  attempted  to  be  made  of  the 
point  that  there  was  some  disagreement  in 
tbe  testimony  of  the  state's  witnesses,  Miller 
and  Zimmerman,  and  that  the  latter  testi- 
fied that  tbe  former  was,  in  error  In  saying 
that  he  said,  "All  right,  go  ahead;"  that 
he  only  said,  "All  right*'  This,  to  my  mind, 
is  a  distinction  without  a  difference,  when 
it  was  the  understanding  that  the  words 
"all  right"  were  to  he  the  signal  for  Miliar  to 
go  ahead.  Zimmerman  himself  testifies  that 
on  the  night  followli^  tbe  second  taking  of 
amalgam,  vhea  Miller  gave  blm  $14  as  bis 
part,  that  MUer  said:  "It  wasn't  bardly 
worth  taking  that  small  amount  off.  He  said 
we  might  as  well  take  more,  to  which  I  Just 
assented."  Upon  another  occasion  (the  last), 
prior  to  Miller's  arrest,  Zimmerman  testified 
relative  to  a  conversation  with  Miller  as 
follows:  "After  he  had  looked  at  tbe  plates 
and  got  ready  to  go  to  work,  he  says,  'Well, 
we  might  as  well  go  a  little  stronger  and 
wind  this  thing  up.'   I  says,  'Sure.* " 

True  Sage  testifies  that  he  instructed  Zim- 
merman not  to  consent,  but  there  can  be  no 
question  but  that  Zimmerman  was  instructed 
to  assume  the  attltnde  of  consenting.  Zim- 
merman testified  that  be  reported  everything 
to  Sage,  and  that  he  was  acting  under  Sage's 
Instructions. 

There  Is  no  conflict  in  tbe  anthprltles  upon 
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the  proposition  of  law  that,  where  the  taking 
is  with  the  consent  of  the  owner,  there  Is  no 
larceny ;  but  the  difficulty  Is  in  applying  the 
law  to  the  facts  of  the  given  case.  It  Is  con- 
ceded In  the  prevailing  opinion  that  this  is 
a  border  line  case,  and  the  only  difference 
between  my  Associates  and  myself  Is  as  to 
which  side  of  the  line  it  falls.  In  cases  of 
this  kind,  it  Is  necessary  to  ke^  clearly  in 
inlnd  that  It  Is  the  question  of  consent  or 
nonconsent,  and  not  the  mala  fides  of  the  de- 
fendant, which  makes  the  taking  a  larceny 
or  not 

The  following  excerpt  from  the  case  of 
Williams  T.  State.  55  Oa.  381.  has  been  fre- 
quently cited  with  approval  in  cases  of  this 
character:  "It  seems  to  be  settled  law  that 
traps  may  be  set  to  catch  the  guilty,  and 
the  business  of  trapping  has,  with  the  sanc- 
tion of  courts,  been  carried  pretty  far.  Op- 
portunity to  commit  crime  may,  by  design, 
be  rendered  the  most  complete  and  If  tlie  ac- 
cused embrace  it  tie  Will  still  be  crlmlna]. 
Propraty  may  be  left  expoeeA-toT  the  express 
pnipose  that  a  sospected  thief  may  commit 
himself  by  stealing  it  The  owner  la  not 
bound  to  take  any  measures  for  security. 
He  may  repose  upon  the  law  alone,  and  the 
law  will  imt  Inquire  into  his  motive  for  trust- 
ing it  But  can  the  owner  directly,  through 
his  agent,  solicit  the  suspected  party  to  come 
forward  and  commit  the  criminal  act,  and 
then  complain  of  it  as  a  crime,  especially 
where  the  agent,  to  whom  he  has  intrusted 
the  conduct  of  the  transaction,  puts  his  own 
liand  into  the  rorpus  delicti,  and  assists  the 
accused  to  perform  one  or  more  of  the  acts 
necessary  to  constltnte  the  offense?  Should 
not  the  owner  and  his  agent,  after  making 
everything  ready  and  easy,  wait  passively 
and  let  the  would-be  criminal  perpetrate  the 
offense  for  himself  in  each  and  every  essen- 
tial part  of  it?  It  would  seem  to  us  that  this 
Is  the  safer  law,  as  well  as  the  sounder  mo- 
rality, and  we  think  it  accords  with  the  au- 
thorities. ♦  •  •  It  la  difficult  to  see  how 
a  man  may  soUdt  another  to  commit  a  crime 
upon  his  proper^,  and  when  the  act  to 
which  he  was  invited  has  been  done  be  beard 
to  E>ay  that  he  did  not  consent  to  It  In  the 
present  case,  but  for  the  owner's  incitement, 
through  bis  agent,  the  accused  may  have  re- 
pented of  the  contemplated  wickedness  be- 
fore it  had  developed  into  net  It  may  have 
stopped  at  sin.  without  putting  on  the  body 
of  crime.  To  stimulate  unlawful  intentions, 
with  the  motive  of  bringing  them  to  punish- 
able maturity,  te  a  dangerous  practice.  Much 
better  is  It  to  wait  and  see  If  they  will  not 
expire.  Humanity  is  weak;  even  strong  men 
are  sometimes  unprepared  to  cope  with  temp- 
tation and  resist  encouragement  to  evil." 

In  the  case  of  Love  v.  People,  160  III.  601, 
43  N.  E.  710,  32  L.  R.  A.  130,  the  court  said: 
"A  contemplated  crime  may  never  be  devel- 
oped into  a  consummated  act  To  stimulate 
luilnwfu]  intentions  for  the  purpose  and  with 
the  motive-  of  bringing  tbem  to  maturity,  so 


the  consequent  crime  may  be  punished,  Is  a 
dangerous  practice.  It  Is  safer  law  and 
sounder  morals  to  hold,  where  one  arranges 
to  have  a  crime  committed  against  his  prop- 
erty or  himself,  and  knows  that  an  attempt 
Is  to  be  made  to  encourage  others  to  commit 
the  act  by  one  acting  In  concert  with  such 
owner,  that  no  crime  Is  thus  committed. 
The  owner  and  his  agent  may  wait  pat^slvely 
for  the  would-be  criminal  to  perpetrate  the 
offense,  and  each  and  every  part  of  it,  for 
himself,  but  they  must  not  aid,  encourage,  or 
solicit  him  that  they  may  seek  to  punish." 

Where  the  plan  originates  with  the  accus- 
ed, and  the  owner,  upon  learning  of  the  same, 
actively  urges  or  encourages  the  defendant 
on  to  its  commission,  the  owner  will  be  deem- 
ed to  have  consented. 

In  the  recent  case  of  Topolewski  State, 
130  Wis.  244,  109  N.  W.  1037,  7  L.  R.  A.  (X. 
S.)  Ttse,  lis  Am.  St  Rep.  1019, 10  Am.  &  Eng. 
Ann.  Cas.  027,  which  upon  the  facts  is  similar 
In  many  respects  to  the.  cose  at  bar,  the  court 
said:  "The  logical  basis  for  the  doctrine 
above  discussed  is  that  there  can  be  no  lar- 
ceny without  a  trespass.  So  if  one  procures 
his  property  to  be  taken  by  another  intend- 
ing to  commit  larceny,  or  delivers  his  proper- 
ty to  such  other,  the  latter  puiposlng  to  com- 
mit such  erlm^  the  elemrat  of  trespass  is 
wanting,  and  the  crime  not  fully  consummat- 
ed, however  plain  may  be  the  guilty  purpose 
of  the  one  possessing  himself  of  such  prop- 
erty. Tt^t  does  not  militate  against  a -per- 
son's being  free  to  set  a  trap  to  catch  one 
whom  he  suspects  of  an  Intention  to  commit 
the  crime  of  larceny,  but  the  setting  of  such 
trap  must  not  go  further  than  to  afford  the 
would-be  thief  the  amplest  opportunity  to 
carry  out  his  pun>ose,  formed  without  such 
Inducement  on  the  part  of  the  owner  of  the 
property  as  to  put  him  in  the  position  of 
having  consented  to  the  taking.  If  I  induce 
one  to  come  and  take  my  property,  and  then 
place  it  before  him  to  be  taken,  and  he  takes 
it  witb  criminal  intoit,  or  if,  knowing  that 
one  intends  to  take  my  property,  I  deliver  It 
to  him.  and  be  takes  it  with  such  Intent,  the 
essential  element  of  trespass  involving  non- 
consent  requisite  to  a  completed  oflTense  of 
larceny  docs  hot  characterize  the  transaction, 
regardless  of  the  t&ct  that  the  moral  turpi- 
tude involved  is  no  less  than  it  would  be  if 
such  essential  were  present" 

When  Zimmerman,  under  Instructions  from 
Sage,  said  to  MUler,  "All  right,"  or  "All 
right,  go  ahead,"  whichever  was  the  language 
used,  and  Miller  declined  to  proceed  without 
a  more  thorough  understanding  with  Zim- 
merman, which  understanding  was  had  hy 
directions  from  Sage  to  Zimmerman,  and 
thereafter  the  amalgam  was  taken  in  pursu- 
ance of  that  understanding  and  in  the  imme- 
diate presence  of  Zimmerman,  and  with  his 
knowledge  and  apparent  approval,  under  In- 
structions from  his  superiors,  I  think  s  case 
is  presented  which  amounts  to  consent  upon 
the  part  of  the  milling  company. 
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Tlie  fact  that  tbere  Is  wtdenee  In  this  case 
tbat  would  rapport  a  concluidon  by  tbe  jury 
tbat  tbe  eereral  defendants  had  originated 
the  plan  to  commit  a  larceny,  and  had  con- 
spized  to  tbat  end.  Is  not  alone  sufficient  to 
(onstitnte  the  asportation  of  tbe  amalgam, 
In  pursnance  of  that  conspiracy,  a  larceny. 
The  several  rales  dedndble  from  the  author- 
ities are.  in  my  Judgment,  substantially  as 
follows:  Where  the  owner,  suspecting  crlm- 
inai  Intentions  upon  the  part  of  the  defmd- 
ant,  orlptnates  a  plan  to  entrap  him  and  ac- 
tlTcly  ^ds  in  carrying  it  out,  the  courts  unl- 
rersallT  bold  no  larceny  la  ounmltted.  Upon 
the  contrary,  where  tbe  scheme  originates 
vlth  the  accnsed,  a  larceny  Is  held  to  hare 
been  committed,  where  tbe  owner  goes  no 
farther  than  to  fa<^itate  the  prerlously  de- 
lipned  plan,  and  passively  permits  Its  being 
carried  out  by  the  accnsed  in  every  material 
part.  But,  although  the  scheme  originates 
with  tbe  accused,  if  the  owner,  upon  be- 
coming aware  of  the  same,  actively  encour- 
ages or  aids  the  accnsed  to  carry  out  the 
plan,  in  order  that  he  may  seek  to  punish, 
DO  larceny  is  committed,  for  the  reason  tbat 
sDCb  aid  or  active  encouragement  is  deemed 
to  amount  to  consent  Especially  is  this  so 
where  tbe  scheme  is  not  feasible  without  the 
co-operation  of  the  owner's  agent,  and  tbe 
owner,  as  in  tblB  case,  directs  the  agent  to  so 
«M)perate, 

Some  very  serious  questions  are  presented 
upon  the  record  as  to  the  admissibility  of 
eridence,  but,  if  my  view  of  the  case  Is  cor- 
rect upon  tbe  main  point,  it  would  be  unnec- 
essary to  consider  them,  and  for  tbat  reason 
I  express  no  opinion  upon  them. 

I  think  tbe  Judgment  should  be  reversed. 


la  «  COOK'S  ESTATE.    (N'o.  1,918.) 

(Supreme  Court  of  Nevada.    Aug.  5,  1911.) 

1,  APPKAL  AND  E>REOB  ({  559*)— RXCOBD— MO- 
TION FOB  NfeW  TBIAL. 

The  order  denying  the  motion  for  a  new 
trial,  or  the  minute  entry  thereof,  must  be  cod- 
laincd  la  the  stntpment  on  appeal  to  give  the 
Sopreme  Court  jurisdictioii. 

\BA.  Xote. — For  other  casee,  see  Appeal  and 
I>ror.  Cent  Dig.  il  24S3-24S9 ;   Dec.  Dig.  § 

1  APPEAI.  AND  KRBOR  ($  C54*)—I>niINUTJON 

Or  RcooBD — Obdeb  Denying  New  Trial. 
W%ere  the  clerk's  certificate  referred  to  ao 
"appeal  from  tbe  order  denying  a  new  trial 
heTrim"  tbe  Supreme  Court  may,  on  appellant's 
application,  permit  him  to  supply  tbe  order  by 
mmp  a  minute  entry  thereof,  so  as  to  enable 
the  Supreme  Court  to  conaider  the  appeal, 
thon^  tbe  statement  on  appeal  originally  did 
not  contain  the  motion  for  a  new  trial,  or  a 
mionte  entry  thereof. 

[Ed.  Kote.— Fot  other  caaes.  see  Appeal  and 
Brmr.  Cent.  Dig.  »  2810-2822;  Dec.  Dig.  S 

3.  Appeai.   and  Gbsob   (J  596*)  —  RXCOBD  — 
PREPABATION  ~  PeKSONAL    SUPEBVIBION  OP 

Counsel. 

Counsel  should  personally  supervise  tbe 
making  op  ot  the  record  on  appeal  and  not  rely 


np(«  the  clei^s  of  court,  and  ^ould  ezamine 
the  transcripts  before  tbey  are  sent  up,  if  pos- 
sible, 90  as  to  make  timely  correction  of  any 
defects  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig,  §  506.*] 

4.  HOMBSTEAD  (g  1*)— NATUBB  OF  RiOHT. 

The  homestead  right  is  pnxely  statutory, 
□ot  existing  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  1;  Dec.  Dig.  |  1.*] 

5.  Homestead  (§  134*)  — Communitt  Teop- 

EBTY. 

If  a  declaration  of  homestead  is  filed  on 
community  property  by  dther  spouse,  tbe  home- 
stead Ytifta  in  the  survivor  on  the  death  ot  ei- 
ther, and  the  court  must  set  aside  tbe  home- 
stead in  community  property,  even  though  it 
was  not  declared  during  the  life  of  a  deceased 
spouse;  the  property  bdng  exempt  from  debts 
of  the  survlnng  qtonse  or  sals  onoer  execution. 

[Ed,  Note.^For  other  eases,  see  Hcunestead, 
Dec.  Dig.  I  134.*] 

6.  HOIOBTKAD  a  141*)  —  RlOHT  0¥  "WIlDOW  — 

Skpabatk  Fbofibtt. 

St  1861,  c.  65,  regulating  the  settlement 
of  estates,  provided  in  section  123  for  the  set- 
ting aside  of  the  homestead  to  the  widow  and 
minor  children,  and  section  126  provided  that  if 
there  was  no  law  in  force  exempting  property 
from  execution  certain  property  should  be  set 
aside,  including  the  homestead,  as  defined  in 
that  section.  Homestead  Act  1865  (St,  1864- 
65,  c.  72)  {  1,  as  amended  in  1879  (St.  1879, 
c.  131;  Comp.  Laws,  i  550),  provided  that  if 
property  declared  a  homestead  be  separate  prop- 
erty both  must  join  in  the  declaration,  and  if  it 
remain  separate  property  until  the  death  of  one 
spouse  homestead  rights  therein  shall  cease,  and 
it  shall  belong  to  tbe  party  or  bis  heirs  to  whom 
it  belonged  when  filed  upon:  and  section  4  (St. 
1879,  c.  131 ;  Comp.  Laws,  §  55^^)  provided  tbat 
no  exemption  to  the  snrviving  spouse  should  be 
allowed,  where  tbe  homestead  declaration  bnd 
been  filed  upon  the  separate  property  of  either 
spouse,  aa  provided  in  section  1.  Act  1897,  § 
101  (St.  1807,  c.  106;  Comp.  Laws,  §  288(t),  au- 
thoiizes  the  court,  ujKm  the  return  of  the  in- 
ventory, to  set  apart  for  use  of  decedent's 
family  the  homestead  aa  de^gnated  by  the  gen- 
eral homestead  law  "now  in  force,''  whether 
designated  as  required  by  said  law  or  not ;  and 
further  provides  that  it  the  property  declared 
upon  be  separate  property  both  spouses  must 
join  in  tbe  declaration,  and  if  it  remain  sepa- 
rate property  until  the  death  of  one  of  them 
the  bomeetcad  rights  shall  cease,  aod  it  shall 
belong  to  the  party  to  whom  it  belonged  when 
filed  upon.  Section  126  of  the  act  of  1861  was 
omitted  from  the  act  of  1897,  and  section  123, 
corresponding  to  section  101  of  the  latter  act, 
was  modified.  Held,  under  section  101,  con- 
stmcd  with  the  other  statutes,  that  a  widow 
cannot  have  set  apart  to  her  as  a  homestead 
land  which  was  her  husband's  separate  pnqwrty 
at  his  death,  and  had  not  t>een  declareu  on  as  a 
homeetead  ;  tbere  being  other  heire, 

[Ed,  Note, — For  other  cases,  see  Homoatead, 
Cent.  Dig.  §g  261-270;  Dec,  Dig.  §  141.»] 

Appeal  from  District  Court,  Ormsby  Coun- 
ty; Frank  Langan,  Judge. 

In  the  matter  of  tbe  estate  of  Walter  M. 
Cook,  deceased.  From  a  judgment  and  order 
denying  tbe  petition  of  Clara  Loulae  Cook 
for  a  homestead  out  of  decedent's  separate 
property,  petitioner  appeals.  Affirmed. 

Piatt  &  Gibbons,  for  apiwllant  Wm. 
Woodburn  and  J.  Poujade,  for  respondents. 
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SWBENET,  C.  J.  TblB  Is  an  appeal  from 
tbe  Judgment  and  order  of '  tbe  lower  court 
refusing  to  set  aside  a  homratead  to  the  wid- 
ow from  the  separate  property  of  the  has- 
band,  dying  Intestate.  It  app^rs  that  Wal- 
ter M.  Cook  died  intestate,  leaving  surviving 
him  hla  widow,  Clara  Louise  Cook,  tbe  ap- 
pellant herein,  who,  with  sisters,  nieces,  and 
a  nephew,  are  his  sole  and  only  heirs  at  law. 
Among  other  property,  hla  estate  consisted 
of  a  tract  of  land,  upon  which  appellant  and 
deceased,  in  his  lifetime,  lived,  and  which 
they  occupied  as  their  home.  It  Is  conceded 
that  this  tract  of  land  was  the  separate 
property  of  the  deceased,  and  that  the  same 
does  not  exceed  In  value  the  sum  of  95.000. 
It  further  appears  there  was  no  community 
property  in  this  estate.  It  also  appears  in 
the  record  that  no  homestead  was  declared 
upon  the  Separate  property  of  the  deceased, 
Walter  M.  Cook,  by  himself  or  appellant,  or 
that  any  homestead  whatever  was  reserved 
by  either  of  them  from  any  property  belong- 
ing to  deceased  or  the  appellant  bereln. 

Appellant  filed  her  petition  asking  to  have 
this  particular  tract  of  land,  together  with 
the  dwelling  howe  situated  thereon,  and  on 
which  appellant  and  the  deceased  resided 
prior  to  and  &t  the  time  of  the  death  of  de- 
ceased, and  on  which  the  appellant  presently 
resides,  set  aside  to  h^  as  a  homestead,  and 
the  same  was  fiontested  by  other  heirs  at 
lav  of  tbe  deceased.  Attes  a  hearing  of  the 
contest  upon  this  Issuer  the  court  found  tbe 
tract  of  land  and  dwelling  house  tbereon  in 
question  not  to  exceed  tiie  value  of  $5,000. 
and  to  be  property  of  such  diaracter  that, 
had  it  beea  filed  upon  during  the  lifetime  of 
the  deceased,  it  could  have  been  homestead- 
ed.  but  that  under  the  laws  of  Nevada  the 
court  had  no  authority  to  set  aside  the  sep- 
arate property  of  tbe  deceased  husband  as  a 
hiHnestead  to  the  surviving  wife,  when  tbe 
proper^  remained  the  strata  property  of 
deceased  at  the  time  of  his  death. 

The  transwipt  on  appeal,  when  resolved 
into  tbe  legal  query  for  us  to  answer,  Is,  Has 
the  district  court,  when  acting  as  a  probate 
court,  the  power  and  authoritr  to  set  aside 
as  a  homestead  for  the  surviving  wife  sep- 
arate propwty  of  the  deceased  husband? 

[1]  Prdimlnary  to  passing  upon  this  qura- 
tlon,  however,  it  will  be  necessary  to  pass 
upon  respondentc^  motloa  to  dismiss  the 
appeal,  Interposed  upon  the  ground  that  the 
statement  on  appeal  falls  to  contain  the 
order  of  the  lower  court  denying  the  motion 
for  a  new  trial,  frtun  which  this  appellant 
has  appealed.  Among  other  authorities,  in 
support  of  their  contention,  respondents  rely 
chiefly  upon  the  case  of  Klrman  v.  Johnson, 
:i0  Nev.  146,  03  Pac.  500,  96  Pac.  1(^7.  In 
that  case  we  properly  held,  that  "the  order 
of  the  lower  court  denying  the  motion  for  a 
new  trial,  or,  In  its  absaice,  the  minute  en- 
try thereof,  is  required  to  be  embodied  in 
the  statement  on  appeal  to  clothe  this  court 
with  judsdlctlon."   If  the  case  at  tiar  was 


not  distingalsbable  from  tbe  Kirman  t.  John- 
son Case,  supra,  the  motion  to  dismiss  here- 
in would  have  to  be  granted.  There  Is,  bow- 
ever,  this  distinguishing  feature  which  vesta 
this  court  with  suflBciat  Jurisdiction  to  take 
bold  of  this  appeal,  and  decide  the  very  In- 
teresting  and  important  issue  Involved  here- 
in and  never  before  determined  in  this  state. 

In  the  Klrman  v.  Johnson  Case,  supra, 
among  other  matters  in  relation  to  the  rec- 
ord therein  presented,  we  stated:  "An  ex- 
amination of  the  paiiers  appearing  to  have 
been  sent  up  in  this  case  falls  to  disclose 
any  order  in  reference  to  the  motion  for 
a  new  trial,  or  a  copy  thereof,  nor  does  the 
certificate  of  the  clerk  mention  any  such  or- 
der. So  far  as  the  record  shows,  there  may 
never  have  been  sucb  an  order  made." 

[2]  In  tbe  case  now  under  consideration^ 
tbe  certificate  of  the  clerk  does  mention  and 
refer  to  an  "appeal  from  the  order  deny- 
ing a  new  trial  herein."  In  tbe  Klrman  v. 
Johnson  Case  tbore  was  no  suggestion  of  a 
diminution  of  the  reonrd  prior  to  or  at  the 
time  of  the  argument  on  motion  to  dismiss; 
while  In  the  present  case  an  appUcatloD  was 
made  to  the  court  by  counsel  for  appellant 
for  the  privilege  of  supplying  the  order  de- 
nying the  motion  for  a  new  trial,  and  the 
court,  subject  to  tbe  objection  of  counsd 
tor  respondoits,  granted  the  appellant  the 
privilege  of  supplyli^  the  order  within  tbree 
days  time;  and  tlie  appelant,  in  compliance 
with  sucb  privily  had  filed  within  the 
time  allowed  a  minute  entry  of  said  order 
complained  of  as  absent  from  the  record, 
and  tbe  same  i»  now  a  part  of  the  record 
on  appeal  before  us. 

[S]  While  conned  for  the  appellant  have 
gone  to  the  extreme  limit  of  the  danger  line 
of  dismissal,  by  their  oversight  or  Inadver- 
tence In  failing  to  have  their  record  contain 
this  most  essential  paper  in  the  first  instance 
for  the  consideration  of  this  conrt  on  appeal, 
and  by  the  grace  of  a  court  rule  and  the  In- 
dulgence of  the  court  their  appeal  baa  been 
saved,  yet,  notwithstanding  this  close  escape 
from  a  dlnnlssal  of  the  action  without  hav- 
ing the  point  Involved  passed  on  its  merits, 
we  feel  It  our  duty  to  admonish  counsel  for 
appellant  in  the  present  case,  and  by  this 
means  warn  other  attorneys  who  are  negli- 
gent in  the  preparation  of  ttadr  records  on 
appeal,  in  future  to  personally  supervise  the 
makli^  up  of  their  records  on  appeal,  and 
not  to  trust  Important  rights  to  be  Jeopar- 
dized by  relying  upon  the  various  clerks  of 
the  lowM'  courts  wh<^  although  raitirely  hon- 
est, willing,  and  conscientious,  yet,  b?  rea- 
son of  the  tedinlcal  requirements  of  the 
statute,  are  not  qualified  enough  In  the 
knowledge  of  tbe  law  to  pr^re  perfectly 
difficult  transcripts  containing  all  tbe  essen- 
tial papers.  All  attorneys  should  make  it 
their  especial  duty  to  examine  their  tran- 
scripts on  appeal  before  or  at  the  time  the 
transcripts  leave  the  bands  of  the  clerk  of 
the  lower  court,  when  possible,  and  If  a  de- 
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feet  escapee  their  attention  there,  when  dis- 
covered, within  a  anfficlent  length  of  time 
before  a  motion  to  dismiss  is  set  for  bearing 
In  tills  eoDit,  to  avail  themselTes  of  any  oi 
their  rlgbts  under  the  court  rules  at  once, 
and  not  wait  nntll  the  time  the  motion  is 
being  hMTd  to  apply  to  the  Indulgence  of 
this  court  for  relief,  to  the  end  tliat  all  cas* 
«s  may  be  beard  tm  thehr  merits.  It  Is  al- 
ways distasteful  to  this  court  and  an  un- 
pleasant duty  to  have  to  dlsmlsB  an  appeal 
because  of  some  inadTertence,  neglect,  or 
orerslgfat  of  counsd,  and  particularly  where 
Important  rl^ts  and  qoestlons  InvolTOd 
sbonld  be  dedded  on  their  merits. 

[41  We  come  now  to  a  ocmsldOTation  of  the 
sole  and  only  issue  presented  to  ns,  to  wit, 
as  to  whether  or  not  a  widow  Is  entitled  to 
bare  set  apart  to  her  u  a  bomeetead  the  land 
and  dwelling  house  thereon,  when  the  same 
Is  the  separate  proi>erty  of  her  husband  at 
tbe  time  of  his  death,  and  there  are  other 
belra.  Before  answering  this  question.  In 
view  of  the  fact  that  tfae  right  of  homestead 
did  not  exist  at  common  law,  and  Is  one  of 
^tntory  origin,  and  that  whatever  bome- 
■tead  rl^ts  exist  must  be  by  virtue  of  the 
■tatntory  law  of  the  state  and  the  construc- 
tion ^Toi  by  the  courts  to  tbose  statutes,  it 
will  be  necessary,  in  order  to  arrive  at  a 
tffoper  solution  of  this  question,  to  examine 
the  homestead  acts  of  this  state,  the  same 
being  embodied  in  the  homestead  act  of 
Uardi  6,  1866,  as  amended  In  1879,  and  as 
farther  throwing  some  ll^t  on  tbe  point  at 
lasne^  those  secttmis  of  law  now  in  force  In 
reference  to  the  estates  of  deceased  persons, 
whieh  deal  with  homesteads  and  tbe  duty  of 
the  probate  Judge  with  reference  thereto. 

Section  1  of  tbe  homestead  act  of  186S 
(SL  1861-65.  c.  72),  as  amended  In  1879  (St 
1ST9,  p.  140:  Compiled  Laws,  |  650).  provides 
IS  follows:  "Tbe  homestead,  consisting  of 
a  qaantity  of  land,  together  with  tbe  dwell- 
tag  hoose  thereon  and  Its  appnrtenances,  not 
exceeding  in  value  five  thousand  dollars,  to 
t>e  selected  by  the  husband  and  wife,  or 
eitber  of  them,  or  other  bead  of  a  family, 
shall  not  be  subject  to  forced  sale  on  execu- 
tion, or  any  final  process  from  any  court, 
for  any  debt  or  liability  contracted  or  In- 
curred after  November  thirteenth,  in  the 
fear  of  oar  Lord  one  thousand  eight  hundred 
and  sixty-one,,  except  process  to  enforce  the 
Ittyment  of  tbe  ■purchase  money  for  such 
premises,  or  for  Improvements  made  there- 
OQ,  or  for  l^al  taxes  Imposed  thereon,  or  for 
tbe  payment  of  any  mortgage  thereon,  ex- 
wited  and  given  by  both  husband  and  wife, 
vhen  that  relation  exists.  Said  selection 
shall  be  made  by  either  the  husband  or  wife, 
or  both  of  them,  or  other  head  of  a  family, 
fleclarlDg  their  Intentiou  in  writing  to  claim 
tbe  same  as  a  homestead.  Said  declaration 
Ehall  state  when  made  by  a  married  person 
or  persons  that  they  or  either  of  them  are 
Ddrrled,  or  if  not  married,  that  he  or  she 
to  tbe  head  of  a  family,  and  they  or  either 


of  than,  as  tiie  case  may  be.  are,  at  the  time 
of  making  such  declaration,  residing  with 
their  family,  or  with  the  person  or  prawns 
under  their  care  and  maintenance  on  the 
premises,  partioilarly  describing  said  pran- 
Isea,  and  that  it  la  their  intention  to  use  and 
claim  the  same  as  a  homestead,  which  dec- 
laration sliall  be  signed  by  tbe  party  or  par- 
ties making  the  same,  and  acknowledged 
and  recorded  as  conveyances  affecting  real 
estate  are  required  to  be  acknowledged  and 
recorded;  and  frmu  and  after  tbe  filing  for 
record  of  said  declaration,  tbe  husband  and 
wife  shall  be  de«ned  to  hold  said  htmiestead 
as  Joint  tenants;  provided,  that  if  the  prop- 
erty declared  upon  as  a  homestead  be  the 
semrate  property  of  either  spouse,  both 
must  Join  In  tbe  execution  and  acknowledg- 
ment of  the  declaration;  and  if  such  prop- 
erty shall  retain  its  character  of  separate 
property  until  the  death  of  one  or  tbe  other 
of  such  spouses,  then  and  in  that  event  tbe 
homestead  rights  shall  cense  In  and  upon 
said  property,  and  the  same  belong  to  the 
party  (or  his  or  her  heirs)  to  whom  it  be- 
longed when  filed  upon  as  a  homestead;  and, 
provided  further,  ttut  tenants  in  common 
may  declare  for  homestead  rights  upon  their 
respective  estates  in  layd,  and  the  Improve- 
ments thereon;  and  hold  and  enjoy  home* 
stead  rights  and  privileges  therein,  subject  to 
the  rights  of  their  co-tenants,  to  enforce 
partition  of  such  common  property  as  in 
other  cases  of  tenants  in  common." 

Section  4  of  said  act  (St  3879,  p.  141: 
Complied  Laws,  i  563)  provides  as  follows: 
"The  homestead  and  all  other  property  ez- 
onpt  by  law  from  sale  under  execution,  shall, 
upon  the  death  of  either  spouse,  be  set  apart 
by  tbe  court  as  Qie  sole  property  of  the  sur^ 
vlving  spouse,  for  his  or  her  benefit  and 
that  of  his  or  her  legitimate  child  or  chil- 
dren; and  in  the  event  of  there  b^ng  no 
surviving  spouse,  or  legitimate  child  or  chil- 
dren of  either,  then  the  property  shall  be 
subject  to  administration  and  to  the  payment 
of  his  or  her  debts  and  liabilities;  pro- 
vided, that  the  exemption  made  by  tlils  act 
and  tbe  act  of  which  it  is  amendatory  ^latl 
not  extend  to  unmarried  persons,  except 
when  they  liave  the  care  and  maintenance  of 
minor  brothers  and  sisters,  or  both,  or  of  a 
brother's  or  sister's  minor  children,  or  of  a 
father  or  mother,  or  of  grandparents,  or  un- 
married sisters  living  In  the  house  with 
them;  and  In  all  such  cases  tbe  exemption 
shall  cease  upon  the  cessation  of  the  terms 
upon  which  it  Is  granted;  and  upon  the 
death  of  such  unmarried  person,  the  proper- 
ty shall  descend  to  his  or  her  heirs,  as  In 
other  cases,  unless  disposed  of  by  will,  sub- 
ject to  administration  and  the  payment  of 
debts  and  liabilities;  and,  provided  further, 
ttiat  no  exemption  to  the  surviving  spouse 
shall  be  allowed  in  cases  where  the  home- 
stead declaration  has  been  filed  upon  the 
separate  property  of  either  husband  or  wife, 
as  provided  In  section  one  of  this  act;  pro- 
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Tided,  notblne  In  this  act  eliall  be  held  or 
coDBtrued  to  in  any  maniwr  affect  existing 
Tights  or  pending  litigation;  but  all  such 
rlgfata  and  litigation  shall  be  determined  by 
the  act  before  in  force,  and  of  which  this  act 
is  amendatory." 

Section  101  of  an  act  to  regulate  the  set- 
tlement of  the  estates  of  deceased  peraons, 
enacted  In  1897,  and  now  In  force  (St.  1897, 
p.  134 ;  Compiled  Laws.  §  2886)  provides  as 
follows:  "Upon  the  return  of  the  inventory 
or  at  any  time  thereafter  during  the  admin- 
istration, the  court  or  judge,  of  bis  own  mo- 
tion or  on  application,  may  set  apart  for  the 
use  of  the  family  of  the  deceased  all  personal 
property  which  Is  exempt  by  law  from  ex- 
ecution, and  the  homestead  as  designated 
by  the  general  homestead  law  now  in  force, 
whether  such  hom^tead  has  theretofore 
been  selected  as  required  by  said  law  or  not, 
and  the  property  thus  directed  to  be  set 
apart  shall  not  be  subject  to  administration." 

It  is  conceded  by  both  parties  In  the  pres- 
ent case  tbat  the  homestead  now  attempted 
to  be  carved  out  of  the  estate  of  the  deceased 
was  at  all  times  during  the  marriage  of  deceas- 
ed, prior  to  his  death,  and  at  the  time  of  his 
death,  the  separate  property  of  the  deceased, 
qnd,  further,  that  atjio  time  was  there  ever 
a  declaration  of  homestead  filed  by  either 
party  upon  said  property  in  controversy. 

[8]  This  court  has  repeatedly  and  properly 
held,  under  our  homestead  laws,  tbat  If  the 
property  be  community  property,  and  a  dec- 
laration of  homestead  has  been  filed  thereon 
by  either  party,  the  homestead  at  the  time  of 
the  death  of  either  spouse  vests  in  the  sur- 
vivor (Smith  V.  Shrieves,  13  Nev.  303);  and 
that,  where  the  property  is  community  prop- 
erty, the  homestead  right  does  not  cease  on 
the  death  of  one  of  the  spouses  (Roberts  v. 
Ri-eer,  22  Nev.  318,  40  Pac.  6.  53  Am.  St  Rep. 
755);  and  that,  where  the  property  involved 
is  community  property,  the  court  must  set 
abide  the  property  to  the  8urri^ing  spouse,, 
even  though  it  were  not  declared  upon  dur- 
ing the  Ufe  of  the  deceased  (Estate  of  David 
Walley,  11  Ner.  260);  and  that,  in  a  case 
where  a  person  is  entitled  to  a  homestead 
right  to  community  property  upon  the  death 
of  either  party,  even  though  childless,  the 
homestead  right  does  not  cease,  and  the  prop- 
erty Is  exempt  from  the  debts  of  the  surviv- 
ing spouse,  or  forced  sale  by  execution.  Rob- 
erts V.  Greer,  22  Nev.  318,  40  Pac.  6,  58  Am. 
St.  Rep.  755.  In  the  present  ease,  however, 
the  property  Involved  being  conceded  separ- 
ate property,  a  new  and  different  question 
presents  itself. 

[tl  It  Is  8tr<mgly  insisted  by  counsel  for 
appellant  that  it  is  immaterial  whether  the 
property  be  separate,  or  community  property 
at  the  time  of  the  death  of  the  husband,  and 
that  the  district  court  is  privileged,  and  it 
Is  its  duty,  under  the  power  vested  in  the 
court  by  section  101  of  the  act  regulating 
the  estates  of  deceased  persons,  supra,  to 
set  aside  a  homestead  for  the  surviving 


spouse.  In  answer  to  this  contention,  it  must 
be  stated  that  the  district  court  baa  no 
authority  to  create  a  homestead  otherwise 
than  as  designated  by  existing  statntr,  and 
the  statute  plainly  natives  the  position  of 
appellant  as  to  separate  property  wherein  it 
says;  "That  If  the  property  declared  upon 
as  a  homestead  be  the  separate  property 
of  either  8i>ouse,  both  must  Join  in  the  ex- 
ecution and  acknowledgment  of  the  declara- 
tion; and  if  such  property  shall  retain  its 
character  of  separate  property  until  the  death 
of  one  or  the  other  of  such  spouse,  then  and 
Id  that  event  the  homestead  right  shall 
cease  In  and  upon  said  property,  and  the 
same  belong  to  the  party  (or  his  or  her  heirs) 
to  whom  it  belonged  when  filed  upon  as  a 
homestead.   •   *   • " 

It  is  unnecessary  to  determine,  under  the 
act  of  1861  (St.  1861,  c  55),  regulating  tbe 
settlement  of  estates  of  deceased  persons, 
prior  to  the  amendment  of  the  homestead  act 
of  1865  by  the  amendment  of  1879,  whether 
the  district  court,  acting  in  estato  matters, 
had  the  power  to  set  aside  a  homestead  to 
the  widow  out  of  the  separate  property  of 
the  deceased  husband.  The  homestead  act  of 
1806,  as  wdl  as  the  original  homestead  act 
of  1861,  made  no  distinction  between  sep- 
arate and  community  property.  Separate 
and  community  property  were  not  defined  by 
statute  until  1873,  when  "An  act  defining  the 
rUhts  of  husband  and  wife"  was  adopted 
(Complied  Laws,  §S  510-644),  excepting  that 
tbe  separate  property  of  the  wife  was  defin- 
ed in  the  Constitution.  Article  4,  S  31.  The 
amendment  of  1879  to  the  homestead  act 
worked  a  radical  change  in  the  foi-mer  provi- 
sions, and  by  clotr  and  unmistakable  lan- 
guage the  L^islature  evinced  I1»  intent  that 
the  homestead  exemption  as  to  separate  prop- 
erty should  only  exist  where  both  husband 
nnd  wife  joined  In  tbe  declaration,  and  then 
that  It  should  cease  upon  tbe  death  of  either 
spouse,  and  the  property  "belong  to  the  par- 
ty (or  his  or  her  heirs)  to  which  it  belonged 
when  filed  upon  as  a  homestead."  By  this 
amendment,  separate  [ovperty,  upon  the 
death  of  either  spouse,  stood  in  tbe  same-con- 
dition as  though  no  homestead  right  had  ever 
attached.  The  Legislature  was  particular  to 
provide  that  if  It  was  the  separate  property- 
of  the  surviving  spouse  it  still  was  the  sep- 
arate property  of  such  spouse,  freed  from  the 
homestead  exemption,  and  tbat  if  it  was  the 
separate  property  of  the  deceased  spouse  it 
should  descend  to  bis  or  her  heirs,  likewise 
freed  from  the  homestead  exemption. 

The  act  of  1861,  regulating  the  settlement 
of  estates  of  deceased  persons,  by  section  123, 
made  provision  for  the  setting  aside  tbe 
homestead,  as  designated  by  the  homestead 
law,  to  tbe  widow  and  minor  children,  and 
to  tbe  widow  in  the  event  there  were  no  mi- 
nor children ;  and  by  section  126  of  the  same 
act  It  was  provided  that,  In  the  event  there 
was  no  law  in  force  exempting  property  from 
execution,  certain  specified  property  should 
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l)e  set  aside,  incladliig  tiie  Iwrnestwd,  as  de- 
fined by  tliat  section. 

The  act  of  1897,  resnlatlng  the  settlement 
of  estates  of  deceased  person^  repealed  the 
similar  act  of  1801.  SecUon  120,  snpra,  of 
the  act  of  1861,  was  omitted  entirely  from 
the  act  of  1887,  and  section  123  of  the  f ormw 
act  vhicb  corresponds  to  section  101  of  the 
act  of  1897  was  modified.  Section  101  of  the 
act  of  1^7  is  certainly  no  more  specific  in 
Ti^rd  to  the  setting  aride  of  the  liomestead 
than  were  sections  123  and  126  of  the  act  of 
1S61. 

If,  aft»  the  amoidment  of  the  homestead 
act  of  18f&  by  the  amendment  of  lfi7D,  the 
district  court,  under  sections  123  and  126  of 
the  act  of  1801.  relating  the  settlement  of 
estates,  could  still  set  aside  homesteads  out 
of  the  separate  property  of  the  deceased  hus- 
band, then  the  Legislature  accomplished 
nothing  by  the  said  amendment  of  1879,  re- 
gardless of  the  fact  that  Its  intoit  was  clear- 
ly manifested  by  the  language  usedr— a  situa- 
tion not  to  be  contemplated. 

If  the  construction  contended  for  section 
101,  supra,  of  the  act  of  1897,  is  correct,  then 
that  section  virtually  repeals  the  amendment 
to  the  honwstead  act  of  1879.  Repeals  by  im- 
plication are  not  favored,  and  when  two  stat- 
utes are  in  pari  materia  It  is  the  duty  of 
the  court  to  construe  them  with  reference  to 
each  other,  so  that  both  may  stand,  If  pos- 
sible. This  can  be  done  In  the  present  case 
only  by  constroing  the  words  of  section  101, 
snpra,  "the  homestead  as  designated  by  the 
general  homestead  law  now  in  fore^"  as  not 
only  relating  to  the  character  and  value  of 
the  land  which  may  constitute  a  homratead. 
but  as  such  homestead  rl^t  Is  affected  by 
otber  provisions  of  the  statute  "now  In 
force,"  limiting  the  right  This  construction 
^ves  force  to  all  the  Turious  acts  relative  to 
homesteads,  including  section  11  of  the  "act 
de&nlng  the  rights  of  husband  and  wife" 
(Comp.  Laws,  |  S20),  which  also  relates  to  the 
homestead  set  apart  out  of  the  community 
property. 

White  not  strictly  in  point,  because  the 
language  of  the  statutes  are  not  the  same,  it 
amy  be  noted  that  In  the  case  of  In  re  Eyere's 
Estate,  7  'Wash.  291,  M  Pac.  831,  the  Su- 
preme Court  of  Washington  reached  the  same 
conclusion  as  to  the  provisions  of  the  statutes 
of  that  state  as  arrived  at  here. 

Whether  or  not  the  L^lslatnre  should 
mahe  some  more  definite  and  liberal  provl- 
dons  for  the  support  Of  the  widow  and  mi- 
nor children  out  of  the  separate  property 
of  the  husband  is  a  matter  for  that  branch 
of  government  to  determine. 

The  property  in  question  being  conceded  to 
be  the  separate  property  of  deceased  at  the 
time  of  his  death,  and  the  said  Walter  M. 
Cook  dying  Intestate,  the  court  below,  not 
possessing  any  legislative  power  to  alter  the 
law  as  it  is  wrlttoi,  properly  refused  to  set 


aside  the  tract  of  land  and  dwelling  bouse  in 
question  as  a  homestead,  and  properly  de- 
creed, it  suiUect  to  administration  and  dis- 
tribution pufsuant  to  the  law  of  distribution 
now  existing  in  this  state,  and  in  ccmseqnence 
the  Judgment  and  order  appealed  from  must 
be  affirmed. 
Let  such  be  the  order. 

TALBOT  and  XORCROSS.  JJ.,  concur. 


STATE  V.  MATTIVI. 
(Supreme  Court  of  Utah.    June  28,  1911.) 
Cbiminal  Law  (|  1168*)— Atpeal— Uabuijss 
Ebror. 

One  accused  of  havinir  carnal  knowledge 
of  a  female  over  13  and  ander  18  took  the  stand, 

testifying  as  to  material  facts,  but  fafUng  to 
deny  the  act  of  intercourse.  The  prosecutrix 
had  testified  to  acta  of  intercourse  after  the  one 
relied  opon  for  conviction.  Held,  that  the  ad- 
mis^on  of  such  testimony  was  harmless,  if 
erroneous,  for,  while  Comp,  Laws  1907,  §  wlS, 
prevents  any  adverse  inference  from  being 
drawn  from  a  defendant's  failure  to  testify,  -a 
defendant  who  takes  the  stand  is  subject  to  the 
same  rules  as  otber  witnesses,  and  his  failure  to 
deny  the  fact  of  intercourse  warrants  an  in- 
ference that  it  took  place.f 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  8137-3143;  Dec.  Dig.  | 
1169.«] 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Matt  Matttri  was  convicted  of  a  felony, 
and  appeals.  Affirmed. 

McCrea  &  Rogers,  for  appellant  A.  B. 
Barnes,  Atty.  Geu.,  for  the  State. 

FRICK,  C.  J.  Appellant  was  convicted  of 
having  had  carnal  knowledge  of  a  female 
over  13  and  under  18  years  of  age,  which,  in 
this  state,  Is  a  felony.  The  trial  court  re- 
fused a  new  trial,  a^id  hence  this  appeaL 

The  only  queatiou  that  Is  preseuted  for 
review  arose  upon  the  trial,  and  is  as  fol- 
lows: In  the  information  it  was  charged  that 
the  offense  was  committed  on  the  11th  day  of 
July,  1909^  and  tiie  prosecutrix  testified  that 
at  that  time  she  was  17  years  of  age;  that  on 
the  day  aforesaid  she  met  the  appellant  in  his 
saloon  In  Salt  Lake  City;  that  he  took  her  to 
tbe  Lagoon,  a  summer  resort  some  distance 
outside  of  thedty;  that  after  returning  from 
tbe  Lagoon  about  9  o'clock  in  the  evening, 
and  after  promising  to  marry  her,  he  took 
her  to  a  rooming  house  In  the  city,  where 
they  registered  as  man  and  wife,  and  where 
they  obtained  a  room  in  which  they  stayed 
together  until  tbe  next  morning  at  about  10 
o'clock;  that  the  appellant  had  sexual  inter- 
course with  her  during  the  n^ht  of  the  11th, 
in  the  room  aforesaid.  The  prosecuting  at- 
torney then  propounded  to  the  wltuess  the 
following  question,  "Where  did  you  stay  tbe 
next  night?"  Appellant's  counsel  objected 
to  this  question,  upon  the  ground  that  it  was 
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Improper  to  show  aeparate  and  Independent 
acta  of  IntercooTse  occnrrlng  snbseqneDt  to 
the  one  charged  In  tbe  Information,  which 
had  already  been  teettfled  to  and  identified 
h7  the  proBOcntrlz.  The  prosecuting  attor- 
ney stated  that  the  question  was  "not  for  the 
purpose  of  showing  any  other  acts  of  sexual 
Intercourse,"  but  simply  "to  show  that  the 
Toom  was  occupied'*  by  the  prosecutrix  and 
appellant  during  the  nights  of  the  11th,  12th, 
and  ISth  of  July.  The  court  permitted  the 
prosecdtriz  to  testis  as  proposed,  and  coun- 
sel tor  appellant  excepted,  and  now  urges 
that  the  admlsdon  of  the  evidence  consti- 
tutes prejudicial  error. 

On  the  hearing  It  was  contfflided  by  the  At- 
torney General  that.  Inasmuch  as  the  evidence 
in  question  was  not  admitted  for  the  purpose 
■of  showing  subsequent  acts  of  sexual  intet- 
-course,  and  since  It  was  not  shown  that  in 
occupying  the  room  the  appellant  and  the 
prosecutrix  did  have  sexual  intercourse  aft- 
er the  night  of  the  11th  of  July,  which  latter 
fact  was  essential  to  constitute  separate  and 
independent  offenses,  therefore  the  admission 
of  the  evidmce,  wea  though  not  proper,  nev- 
■ertheless  could  not  have  prejudiced  the  ap- 
pellant, because  It  did  not  amount  to  proving 
separate  and  distinct  offenses.  It  is  eon<»d- 
■ed  by  the  Attorney  General  that  in  this  Juris- 
diction the  rule  is  now  firmly  established  that 
separate  and  Indepmdent  acta  of  sexual  in- 
tercourse, occurring  after  tbe  one  c<»nplalned 
of  and  upon  which  the  state  r«ll»  for  a  con- 
vlctlon,  are  not  admissible  as  evidence  in 
prosecutions  like  the  one  at  bar ;  but  he  c(«i- 
tends  that  for  the  reasons  last  stated  the  evi- 
■dence  admitted  In  this  case  does  not  come 
within  tbe  rule  laid  down  In  the  case  of 
State  V.  HUberg.  22  Utah,  27.  61  Pac.  215,  the 
leading  case  In  this  state  upon  that  subject 
We  are  of  tbe  opinion,  however,  that  In  prin- 
ciple there  is  no  difference  between  the  evl- 
■dence  condemned  In  the  Hllberg  Case  and 
that  which  was  admitted  in  the  case  at  bar. 
True  It  was  not  shown  In  this  case  that  in 
-occupying  the  room  during  the  nights  of  the 
12th  and  ISth  of  July  the  appellant  and  the 
prosecutrix  actually  indulged  in  sexual  in- 
tercourse. In  this  regard  the  Qu^tlon,  how- 
ever, arises,  what  other  possible  inference 
would  the  Jury,  or  any  one  else,  draw  from 
the  occupancy  of  the  room  than  that  It  was 
occupied  for  that  purpose,  and  for  no  other? 
What  other  purpose  could  the  evidence  sab- 
serve  than  the  one  just  Indicated?  We  c<hi- 
fess  that  we  can  concave  ot  no  other.  In 
any  event,  such  was  Its  natural  and  probable 
effect;  and  lience  It  ccnnes  within  the  rule 
laid  down  in  the  Hllberg  Case,  supra.  It 
may  be  that  in  prosecutions  for  sexual 
crimes  subsequent  acts  of  tbe  parties  not 
amounting  to  Independent  offenses,  under 
certain  circumstances,  may  be  admissible  in 
■evidence  as  corroborative  of  the  principal  act 
sought  to  be  established;  but  the  case^it  bar 
does  not  come  within  that  class  of  cases. 
IVhile  in  prosecutions  for  sexual  offenses  the 


courts  are  not  In  harmony  with  regard  to 
what  sabsequmt  acts  may  be  ^own  in  all 
cases,  yet  the  great  weight  of  authority  is  In 
support  of  the  rale  laid  down  In  the  Hllberg 
Case,  supra.  It  ia  not  ddemed  necnsary  to 
refer  to  the  numerous  cases  here,  but  In  case 
tbe  reader  desires  to  pursue  the  subject  we 
refer  him  to  the  notes  following  the  case  of 
People  T.  Holineox,  62  L.  B.  A^  commencing 
at  page  385. 

We  remark  tbat  in  the  case  at  bar  tbe 
court,  upon  tbe  request  of  appellant,  chafed 
the  jury  tbat  tbe  subsequent  acts  occurs 
ring  on  the  12tb  and  13th  of  July  were  ad- 
mitted In  evidence  "merely  for  the  putxrase 
of  corroboration,"  and  for  no  other  pur- 
pose. In  view  that  appelant  requested  this 
instruction,  he  cannot  complain;  but,  since 
our  silence  upon  tliia  subject  might  be  taken 
as  a  tadt  approval  of  the  doctrine  contained 
In  the  aforesaid  charge,  we  desbre  to  say 
that  we  cannot  yield  assent  to  the  proposi- 
tion tiliat  acts  of  tbe  kind  testified  to  by  the 
prosecutrix  in  this  case,  occurring  subs^ 
quent  to  the  one  charged  In  tbe  information 
and  relied  on  for  a  conviction,  are  admissible 
as  corroboration  of  the  principal  offense.  In 
this  case  no  (me  testtfied  to  the  act  of  sexual 
IntntKiurse  occurring  on  the  11th  of  July, 
accept  the  prosecutrix ;  nor  did  any  one  ex- 
cept she  testify  to  the  subsequent  conduct 
occurring  on  the  12th  and  18th  of  July.  It 
must  follow,  therefore,  that  In  view  of  the 
court's  charge  the  statements  of  the  prosecn- 
ItIx  with  regard  to  what  occurred  on  the 
12th  and  13th  must  tte  taken  as  corrobora- 
tion of  ber  statem^it  of  what  occurred  on 
the  nth.  It  would  se«n  to  require  nrither 
ai^ument  nor  authority  to  show  that  a  wit 
ness  cannot  corroborate  one  fact  testified  to 
by  himself  by  merely  testifying  to  a  ^Ilar 
fact  occnrrlng  at  a  different  or  subsequent 
time.  If,  however,  authority  be  necessary 
upon  this'  question,  we  refer  to  tbe  case  of 
Smith  V.  State,  73  S.  W.  401,  wh^  Mr.  Jus- 
tice Brooks,  In  speaking  for  the  Court  of 
Criminal  Appeals  of  Texas,  refutes  the  prop- 
osition. 

While,  as  we  have  seen,  the  court  erred 
in  admitting  the  evidence  with  respect  to  the 
criminal  conduct  of  appellant  and  the  prose- 
cutrix- on  the  nights  of  the  12th  and  13th  of 
July,  yet  the  question  whether  the  error  was 
prejudicial  to  the  rights  of  appellant  still  re- 
mains to  be  answered.  If  the  error  was 
without  prejudice,  he  cannot  be  heard  to 
complain.  After  a  careful  examination  of 
the  evidence  and  the  law  applicable  thereto, 
we  ere  of  the  opinion  that  the  appellant  was 
not  prejudiced  in  any  substantial  right  by  tbe 
admission  of  the  evidence  referred  to.  Ap- 
pellant became  a  witness  and  testified  on 
his  own  behalf  upon  the  merits  of  the  case. 
He  gave  his  age  as  34  years,  and  In  substance 
stated  that  he  was  acquainted  vrith  the  pros- 
ecutrix; that  she  told  him  In  May,  1!>09.  that 
she  was  19  years  of  age;  that  be  did  not  at 
any  time  promise  to  marry  her;  that  he  had 
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lived  in  Salt  Lake  City  about  two  years; 
that  be  was  a  dtixen  of  the  United  States, 
and  bad  never  before  been  arrested  for  any 
offense.  The  only  other  evidence  on  appel- 
lant's behalf  related  to  his  good  character 
•8  ft  law-abldlnK  citizen.  The  evidence  of  the 
prosecatrli  with  regard  to  the  sexual  inter- 
course, therefore,  was  not  questioned  even 
by  appellant  The  statement  of  hers  that  be 
denied  was  that  be  had  promised  to  marry 
ber  before  the  sexnal  act  complained  of  took 
place.  It  also  was  made  to  appear  that  the 
prosecutrix,  prior  to  the  trial,  bad  said  or 
testifled  that  In  July,  1909.  she  was  19  years 
of  «ge.  She.  however,  fully  explained  to  the 
jury  tbat  she  was  not  that  old,  and  gave 
reasons  why  she  was  Induced  to  make  the 
Etatemoit  regarding  her  age  on  the  prior  oc- 
casion. A  woman  who  knew  the  proBecntrlz 
from  childhood  also  testifled  with  regard  to 
the  year  In  which  she  was  born,  and  that 
In  tbe  year  1909  abe  was  but  17  years  of 
age.  In  corroboration  of  tbe  testimony  of 
tbe  proeecutrix,  tbe  woman  who  kept  tbe 
rooming  home  known  as  the  Nevada  pro- 
duced tbe  register  kept  by  her,  In  which, 
among  othera,  the  names  of  both  the  prose- 
cutrix and  appellant  appear.  It  was  also  I 
shown  by  the  register  aforesaid  that  on  tbe  | 
night  of  the  11th  of  July,  1909.  the  appel- 
lant and  the  prosecutrix  occupied  room  No. 
12  in  tbe  rooming  house  aforesaid.  The  pros- 
ecutrix also  testlQed  that  tbe  appellant 
wrote  his  own  and  her  name  in  the  register, 
whicb  fact  he  did  not  deny.  Tbe  women 
keeping  tbe  rooming  house  said  that  when ' 
the  prosecutrix  and  appellant  applied  for  a 
room  In  her  house  she  took  them  to  be  tour- 
ists. 

Had  appellant  refrained  from  testifying  In 
tbe  case,  then.  In  view  of  the  provisions  of 
Comp.  Laws  Utah  1907,  fi  5015,  it  may  well 
be  that  we  would  be  forced  to  reverse  the 
Judgment,  upon  the  ground  that  tbe  pre- 
sumption that  tbe  error  arising  from  the 
admission  of  tbe  subsequent  acts  of  ap- 
pellant and  the  prosecutrix  was  prejudi- 
cial had  not  been  overcome  by  tbe  record. 
Section  5015  aforesaid,  in  substance,  pro- 
vides tbat  tbe  accused  may  offer  himself 
as  a  witness,  and  if  be  testlfles  he  may  be 
cross-examined  "tbe  same  as  any  other  wit- 
ness," and  that  his  refusal  to  become  a  wit- 
ness "shall  not  in  any  manner  prejudice  him 
nor  be  used  against  him  on  the  trial  or  pro- 
ceeding.'* The  genera.1  rule  is  that,  In  the 
event  tbat  an  accused  who  is  on  trial  for  a 
crime  elects  to  become  a  witness  and  testi- 
fies upon  tbe  merits  of  the  case  on  his  own 
brtialf,  be  cannot  escape  the  consequences  of 
any  fact  testifled  to  by  him,  or  of  the  omis- 
sion to  deny  or  explain  any  fact  establishing 
Us  guilt,  which  was  testified  to  by  another 
or  others,  and  which  fact  must  be  within  the 
personal  knowledge  of  tbe  accused.  In  view 
that  the  statutes  r^^nlatlug  tbe  rights  of  one 
on  trial  In  becoming  «  witness  In  his  own  be- 
half are  not  unit orm,  Uie  courts  have  arrived 
117  P.-^ 


at  somewhat  different  conclusions  with  re- 
gard to  the  effect  or  extent  tbat  tbe  failure 
of  tbe  accused  to  deny  certain  material  facts 
may  have  or  be  commented  upon  by  tbe  pros- 
ecuting attorney.  We  think,  however,  tbat 
tbe  result  reached  by  tbe  great  weight  of 
authority  in  that  regard  is  aptly  stated  by 
tbe  author  In  the  second  edition  of  Under- 
bill on  Criminal  Evidence,  S  68,  in  the  fol- 
lowing language:  "The  exemption  from  un- 
favorable comment  Is  applicable  only  when 
tbe  accused  wholly  refrains  from  testifying. 
If  be  voluntarily  goes  upon  the  stand,  he 
waives  this  ex«nptton.  and  tbe  state  may 
comment  upon  his  testimony  as  fully  as  on 
tliat  of  any  other  witness,  and  may  call  at- 
tention to  bis  silence  and  demeanor  while 
there,  or,  at  tbe  preliminary  eauuolnatlon,  to 
bis  refusal  to  answer  Incriminating  questions; 
or  to  dent/  prominent  and  4amagino  facU  of 
which  he  must  have  some  personal  knovA- 
edge."   (Italics  ours.) 

Under  statutory  provisions  similar  to  our 
own,  the  following  cases,  among  others,  that 
might  be  cited  fully  support  the  foregoing 
text:  Llenburger  v.  State  (Tex.  Cr.  App.) 
21  S.  W.  603;  Stover  v.  People,  66  N.  Y. 
31&-320;  Brashears  v.  State,  58  Md.  563; 
Comstock  V,  State.  14  Neb.  205,  15  N.  W. 
355;  Heldt  v.  State,  20  Neb.  492,  30  N.  W. 
626.  57  Am.  Rep.  835 ;  Lee  v.  State,  56  Ark. 
4.  19  S.  W.  16;  State  v.  Tatman,  59  Iowa, 
475,  13  N.  W.  632 ;  State  v.  Staley,  14  Minn. 
116-124  (Gil.  75);  State  v.  Glave,  51  Kan. 
330,  33  Pac.  8;  State  v.  Ulsemer,  24  Wash. 
657,  64  Pac.  8Q0;  State  v.  Harrington.  12 
Nev.  125;  Cotton  v.  State,  87  Ala.  103,  0 
South.  872. 

The  cases  from  Nebraska,  Minnesota.  Ne- 
vada, Washington,  Kansas,  Iowa,  and  New 
York  are  precisely  In  point  upon  the  ques- 
tion that  the  accused,  in  becoming  a  witness 
and  In  falling  to  deny  material  facts  estab- 
lishing his  guilt  as  testifled  to  by  others, 
whicb  facts  are  within  his  knowledge,  in  ef- 
fect concedes  that  the  facts  so  testlQed  to  by 
others  are  true.  Tbe  appellant  in  this  case 
certainly  must  have  known  whether  he  wrote 
the  names  of  himself  end  tbe  prosecutrix  In 
the  register  on  the  night  of  July  11,  1909, 
whether  he  stayed  with  her  In  room  12  on 
the  night  aforesaid,  and  whether  on  that 
night  he  had  sexual  intercourse  with  ber  as 
she  testifled  he  had.  He  took  pains  to  deny 
that  he  bad  promised  to  marry  her  as  she 
said,  but  entirely  omitted  to  deny  her  state- 
ments with  regard  to  having  sexual  inter- 
course with  ber  us  testified  to  by  her.  These 
omissions  on  his  part  were  not  merely  ac- 
cidental, nor  can  they  be  passed  by  as  un- 
important. If  any  other  witness  who  bad 
testified  in  tbe  case  had  omitted  to  deny  or 
explain  a  fact  or  facts  testifled  to  by  another 
witness  in  the  case,  which  facts  vitally  af- 
fected tbe  veracity  of  the  first  witness,  aud 
which  facts  were  within  ber  personal  knowl- 
edge, any  one  would  at  once  say  tbat  the 
denial  or  explanation  was  not  made^  because 
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the  statments  which  were  derogatory  to  tbe 
veracity  of  the  flnt  witness  were  In  all  prob- 
ability tme  and  could  not  be  truthfully  de- 
nied or  explained.  TUa  la  an  Inevitable  in- 
ference In  Tlew  of  tbe  witness*  failure  to 
deny  or  explain.  Must  not  one  accused  of 
crime  under  the  same  conditions  and  drenm- 
stanoes  be  Judged  by  the  same  rules  aa  others 
are?  Can  a  person  on  trial,  after  becoming 
a  witness,  escape  the  legal  conaeqnences  of 
bis  own  acta  and  conduct  any  more  than 
any  other  witness?  We  tUnk  not  One  ac- 
cused ot  crime  may  refuse  to  become  a  wit- 
ness, or  may  become  such  only  with  regard 
to  some  formal  matter  not  affecting  the 
merits  of  the  case,  and  his  failure  to  take 
the  stand  and  deny  or  exidain  any  fact  or 
facts,  although  known  to  him,  and  howerra 
tncnlpatory,  cannot  be  used  against  him, 
either  directly.  Indirectly,  or  otherwise.  It 
would,  however,  be  a  travesty  of  Justice  and 
a  reproach  to  the  law  itadf  if  it  were  held 
that  a  person  on  trial  may  with  impunity 
testify  to  such  acta  only  as  he  cbooaea,  and  in 
doing  80  pass  over  all  fticts  testified  to  by  oth- 
ers that  may  implicate  him,  and  atlll  escape  tbe 
legal  Inferences  and  consequences  of  his  acts 
and  omissions.  Criminal  procedure  was  not 
conceived  to  iffevmt  the  guilty  from  being 
punished,  but  was  conceived  and  establiiriied 
to  protect  tile  innocoit.  In  view  of  appel- 
lant's failure  to  deny  the  most  prominent 
fact,  namely,  the  sexual  act,  while  disputing 
the  statement  of  the  prosecutrix  that  he  had 
promised  to  marry  her,  both  of  which  must 
have  beffii  equally  within  his  knowledge,  per^ 
mits  of  but  one  Inference  or  legal  deduction, 
which  is  that  what  the  proeecntrlx  said  wIQi 
regard  to  the  sexual  intercourse  Is  substan- 
tially tme.  If,  therefore,  andi  be  the  legal 
effect  of  the  appellant's  conduct  as  a  wit- 
ness, how  can  it  be  contended  that  he  suf- 
fered In  any  substantial  rl^t  by  the  admis- 
sion of  evidence  which  at  most  could  only  be 
considered  for  the  sole  purpose  of  establish- 
ing the  very  fact  which  he  in  1^1  effect  ad- 
mitted by  falling  either  to  deny  or  explain, 
when  possessing  the  ability  and  having  the 
opiJortnnlty  to  do  so?  We  repeat  that  to  re- 
verse Judgments  of  conviction  under  such 
drcumstancea  would  be  a  mere  travesty  of 
Justice. 

It  Is  su^ested,  however,  that,  in  view  that 
the  profet-ntrli  on  a  former  occasion  and 
uudOT  oath  stated  that  her  age  at  the  time 
tbe  sexual  intercourse  took  place  was  19 
yean,  therefore  her  statements  at  the  trial 
that  she  was  only  17  should  have  no  weight, 
and  that  tbe  latter  fact  should  be  kept  In 
niind  In  determlnlnx  whether  the  admission 
of  the  subsequent  acts  were  prejudldal  to  tbe 
rights  of  the  apiiellant.  We  confess  our 
entire  Inability  to  nnderetand  in  what  way 
either  the  admlHsIon  or  the  exclusion  of  the 
evidence  re!^)ectlng  tbe  acts  of  appellant  and 
the  proiieoutrix  iqiL^eiiuent  to  the  11th  day  of 
.Tilly  could  have  affected  the  (luestlon  of 
whether  she  was  17  or  19  years  of  age  at 


that  time.  The  question  of  the  age  of  tbe 
prosecutrix,  as  well  as  the  weight  that 
should  be  glvm  her  testimony,  was  a  quef(- 
tlon  solely  for  the  Jury.  It  is  wholly  unrea- 
sonable to  say  that  the  mere  fact  that  the 
prosecutrix  teatifled  that  she  and  tiie  appel- 
lant occupied  the  same  room  on  the  nights  of 
the  12th  and  13th  of  July,  aa  well  as  on  the 
night  of  the  11th  liad  tbe  effect  of  inducing 
the  Jury  to  accept  her  statement  with  r^ard 
to  her  age,  or  that  It  bad  any  effect  with  re- 
gard to  that  fact  wlmtever.  Such  a  claim  is 
wholly  without  merit,  and  yet  It  is  the  only 
one  that  can  be  urged  In  favor  of  reversing 
the  Judgment  in  this  case.  If  it  be  tme  that 
appellant  had  sexual  Intercourse  with  the 
prosecutrix  at  a  time  wbai  she  was  between 
13  and  18  years  of  age,  then  he  dionld  be 
punished.  He  In  1^1  effWH;  admits  that  he 
had  sexual  intercourse  and  the  Jury  found 
that  the  age  of  the  prosecutrix  was  as  testi- 
fied to  by  her  on  the  trial.  Upon  the  latter 
question  the  record  Is  entirely  free  from  er- 
ror. 

The  Judgment  therefore  should  be,  and  It 
accordingly  is.  affirmed,  with  costs. 

STRAUP,  J.   I  concur  in  the  result 

Mccarty,  J.  (concurrlns).  In  State  v. 
Greene,  115  Pac  181.  recenUy  decided  by  this 
court,  the  defendant  was  tried  and  convicted 
of  adultery.  lu  that  case  an  affidavit  pur- 
porting to  be  the  affidavit  of  tiie  woman  with 
whom  it  was  alleged  in  the  Infonnatlon  that 
Greeny  on  July  18,  1006,  conunitted  tbe  of- 
fense was,  over  the  objection  of  tiie  defend- 
ant, admltied  in  evidence.  It  was  redtad  in 
the  affidavit  that  the  a^nt  was  the  mother 
of  an  taif&nt  diUd,  bom  April  18,  1007,  and 
that  Greene  was  tbe  fatiier  of  the  child,  and 
that  the  affiant  "had  sexual  intercourse  with 
said  Webster  Greene  at  divers  times  and  oc- 
casions at  Mt.  Pleasant,  Utah,  between  Feb- 
ruary 1.  1006.  and  October  1,  1006,  both  in- 
clusive." It  will  be  observed  that  it  was  al- 
leged In  the  aflldavlt  that  Greene  had  sexnni 
intercourse  with  tbe  woman  therein  referred 
to  both  before  and  after  the  particular  act 
for  which  he  was  convicted.  In  the  prevail- 
ing opinion  banded  down  in  that  case,  it  Is 
held  tiiat  tbe  admitting  of  the  affidavit  In 
evidence  was  not  error.  Tme,  it  is  held  In 
the  opinion  that  the  priuclple  announced  and 
followed  in  the  Hllherg  Case  was  tn  no  way 
Involved  in  the  case  then  under  consideration. 
But  I  now  inflst,  as  1  then  contended,  that 
precisely  the  same  prtnclple  was  involved  In 
both  cases,  and  that  tbe  affirmance  of  the 
Judgment  in  the  Greene  Case  In  effect  overral- 
ed  the  Hilberg  Case.  Therefore,  if  the  rule 
adhered  to  In  tbe  Greene  Case  Is  to  be  fol- 
lowed, it  necessarily  follows  that  the  Judg- 
ment in  the  case  st  bar  must  be  affirmed,  as 
that  case  Is  decisive  of  this. 

But  even  If  tbe  doctrine  announced  In  tiie 
Illllterg  Case  Is  to  govern,  I  fully  agree  with 
tbe  Chief  Justice  that  the  error,  if  any,  in 
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admitting  the  testimony  here  complained  of 
pould  not.  for  the  reasons  Btated  by  him  In 
the  foregoing  opinion,  have  been  prejudicial. 
I  therefore  concur  In  the  affirmance  of  the 
Jadgment  on  that  groimd. 


CALIFORNIA  PINE  BOX  &  LUMBER  00. 
v.  WASATCH  ORCHARD  CO. 

(SapKme  Coart  <tf  Utah.   Jane  IT,  1011.) 
t  Sales  d  418*)  —  Bvbach  of  Conteact  — 

Damages. 

The  meaaoK  of  damages  for  the  failare  of 
t  idler  to  deliver  goods  sold  Is  the  difference 
bf  tweoi  the  contrsct  price  and  tbe  market  value 
of  tbe  goods  at  the  time  and  place  fixed  for  de- 
livery. 

[Eld.  Note. — For  other  caseii,  see  Sales.  Cent. 
Dis-  U  1174-1201 ;  Dec.  Dig.  i  418."] 

2.  Sales  (|  418*)  — Breach  or  Contbact— 
Damages. 

Where  a  manufacturer  and  seller  of  box 
■tbooks  for  use  by  dealers  Id  fruit  failed  to  de- 
liTTr  as  required  by  contract  of  sale  stipulsttng 
for  deliveries  as  ordered  by  the  bnyer,  and  the 
bayer  was  compelled  to  purchase  an  inferior 
qoality  of  fffaooks,  tbe  buyer  could  at  least  re- 
cover the  difference  betveen  tbe  market  value 
of  tbe  quality  of  ^o(du  contracted  for  and  the 
contract  price. 

[Gd.  Note.— For  other  cases,  see  Sales,  Coat. 
big.  S  1188:  Dec.  Dig.  {  418.*1 

3.  fiAUEs  (I  418*)  —  Breach  OF  CoNTBACi — 
Failube  to  Deliver. 

A  manufacturer  of  box  sbookg  used  by 
frait  dealers  contracted  to  deliver  to  a  dealer  as 
ordrred  all  the  shocks  required  by  him  for  one 
jar.  The  dealer  from  time  to  time  ordered 
■hooks,  but  shiixnents  were,  without  cause,  de- 
lijed  by  the  manufacturer,  and  tbe  buyer  waa 
compelled  to  purchase  shooks  of  an  inferior 
qnaUty.  Tbe  manufacturer  absolutely  failed  to 
drlirrr  a  quantity  of  shocks  ordered.  Held  to 
jontify  tbe  court  in  treating  the  manabicturer's 
bllure  as  a  total  failure  to  deliver  within  tbe 
rale  definfttg  the  measure  of  damages  In  case 
foods  sold  are  not  delivered. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1195 ;  Dec.  Dig.  S  41&*] 

4.  Evidence  (|  450*)  —  Parol   Evidbmce  — 
AMBiocmr. 

A  contract  of  ssle  which  stipulates  that 
it  shall  continue  In  force  for  one  year,  com- 
mpD'-ing  March  7,  1000.  and  ending  March  3. 
1907.  is  lyiambifnious,  and  doeA  not  require  ev- 
idence to  assist  the  court  in  intprpretinx  it. 

[Ed.  Note. — For  other  cases,  see  Kvidence, 
Cent.  Dig.  |8  20G0-20S2 ;  Dee.  Dig.  S  450.*J 

CCSTOMS  AND  USAGES  (1  14*)— CONTBACTS 

— CoXSTRUCnOIf . 

Where  the  parties  to  a  contract  fix  in  un- 
mistakable terms  tbe  dumtion  thereof,  the 
fwiit  must  presume  that  they  did  not  intend  to 
follow  any  custom  as  to  Ibe  duration  of  the 
contract,  and  in  tbe  absence  of  proiier  allega- 
tions and  proof,  tbe  parties  may  not  depart  from 
the  contract. 

lEd.  Note. — For  other  cases,  see  CtiKtoms  and 
Ussm  Cent.  Dig.  |  29;  l>ec.  Dig.  {  14.*] 

&  .Appeal  and  Erbob  (i  101.3*)— Queotions 
Reviewable  —  Amount  or  Damages 

AWARDKD. 

Where  the  amount  allowed  by  the  trinl 
fonrt  as  damases  for  breach  of  a  contract  of 
Mie  is  sustained  by  some  evidence,  the  amount 


allowed  will  not  be  disturbed,  though  there  was 
evidence  justifying  a  larger  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^^  Cent  Dig.  »  3993-39a5;  Dea  Dig.  g 

7.  Sales  (S  418*)— Breach  of  Contract— 
Dauaoes. 

Damages  claimed  by  a  fruit  dealer  as  re- 
sulting from  his  inability  to  sell  bis  fruit  as 

eromptly  as  he  could  have  dcme  if  a  seller  of 
oz  shocks  had  delivered  them  at  the  times 
ordered,  as  provided  bv  the  contract  of  8ale,  arc 
too  remote  and  specniative  to  be  considered  in 
determining  tbe  damages  for  tbe  seller's  brencli 
of  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  3S  1107-1199;  Dec.  Dig.  f  4ia*] 

Appalls  ftom  District  Court,  Weber  Coun- 
ty; 3.  A.  Howell,  Judge. 

Action  by  the  California  Pine  Box  &  Lum- 
ber Company  against  the  Wasatch  Orchard 
Company.  From  a  judgment  granting  par- 
tial relief,  plalntiCF  appeals  and  defendant 
appeals  and  presents  cross-asslgumeuts.  Af- 
firmed on  both  appeals, 

8.  T.  Com  and  J.  N.  Ktmball,  for  appel- 
lant Agee  ft  McCracken,  for  respondent 

FRICK,  C.  J.  Appellant  brought  this  action 
to  recover  an  alleged  balance  due  on  an  ac- 
count for  merchandise  sold  and  delivered  by 
it  to  respondeut.  Appellant,  as  a  corporation 
of  Califomto,  during  the  times  mentioned 
herein,  was  engaged  in  the  manufaettire  and 
sale  of  box  shooks,  or  material  used  by  grow- 
ers, shippers,  and  dealers  In  fruit,  Id  wblcti 
latter  business,  as  a  Utah  corporation,  re- 
spondent was  engaged  at  Evona,  Utah.  Re- 
apondant,  In  Its  answer,  admitted  tbe  pur- 
chase of  the  merchandise  as  allied  In  the 
complaint,  and  that  the  amount  claimed  by 
dpi)ellant,  to  wit,  the  sum  of  $2,143.05,  would 
be  due  on  said  account  were  It  not  for  cer- 
tain facts  which  respondent  set  forth  as  a 
counterclaim  against  tbe  appellant. 

The  material  facts,  we  think,  are  fairly  re- 
flected In  the  court's  fliidings,  which.  In  sub- 
stance, are:  That  on  March  7,  1906,  the  par- 
ties to  this  action  entered  Into  a  contract  in 
writing  whereby  appellant  sold  to  respondent 
and  agreed  to  deliver  to  It  from  time  to  time 
as  the  same  should  be  ordered  or  required  by 
respondent  all  of  the  "box  shooks"  required  by 
respondent  In  Its  factory  near  Ogden,  Utali,  for 
the  period  of  one  year  ending  March  6,  1007, 
such  shocks  to  t>e  delivered  f.  o.  b,  at  re- 
spondent's factory  aforesaid.  The  style, 
quality  and  Rlzes  of  said  box  shooks,  and  the 
prices  to  be  paid  therefor,  are  fully  set  forth. 
The  workmanship  was  to  be  first-class  and' 
shipments  were  to  be  made  by  appellant  lu< 
car  load  lots  as  ordered  or  directed  by  re- 
spondent, each  shipment  to  be  made  wlthiii- 
10  days  after  the  receipt  of  the  order  from, 
respondeut  to  appellant.  It  Is  also  found  tbnt 
apiiellant  should  not  be  liable  for  nondeiiTcry 
if  delivery  should  ix  rendered  Impossible  by 
reason   of   the   destruction   of  appellant's 
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plnnt,  "by  fli%  strikes,  or  other  good  cause 
OTer  which  It  might  hare  no  1^1  control;" 
that  after  the  contract  was  entered  Into,  re- 
spondent, pursuant  thereto,  and  in  accord- 
ance with  Its  terms,  from  time  to  time  order- 
ed large  quantities  of  box  shooks  in  car  load 
lots  from  appellant,  which  orders  were  all 
received  by  aHWllant  before  Marcb  7,  1907; 
that  pursuant  to  the  orders  af&resatd  appe- 
lant shipped  large  quantities  of  box  shootcs 
to  respondent  for  all  of  which  It  paid  appel- 
lant the  contract  price  except  for  the  last 
three  car  load  lots  amounting  to  $2,143.05; 
that  no  part  of  said  box  shooks  were  shipped 
within  the  time  spedfled  In  the  contract  after 
an  order  therefor  was  received  by  appellant, 
and  the  shipments  were  delayed  by  appelant 
without  "sufficient  or  reasonable  excuse  for 
sucta  delay,  and  in  many  instances  shipments 
were  delayed  for  several  months  after  the 
plaintiff  received  the  orders  therefor;"  that 
by  reason  of  appellant's  failure  to  ship  the 
box  shooka  as  ordered  respondoit  was  compel- 
led to  purchase  from  other  dealers  large 
quantities  of  box  shooks  of  an  Inferior  qual- 
ity, by  reason  of  which  It  was  damaged  In 
the  sum  of  $596.20;  that  In  addition  to  the 
foregoing  the  appellant,  without  cnuse,  also 
failed  to  ship  to  the  respondent  three  car 
loads  of  box  shooks  ordered  by  it  pursuant  to 
the  contract,  by  reason  of  which'  respondent 
was  compelled  to  purchase  ahooks  from  other 
dealers  of  an  Inferior  quality  at  a  price 
greater  than  that  stipulated  for  in  the  con- 
tract, which,  for  three  car  loads,  amounted  to 
the  sum  of  $1,194.  It  Is  further  found  that 
respondent  In  its  factory  and  bu^ess  requir- 
ed alt  of  the  box  shooks  It  had  ordered  from 
appellant  including  all  that  It  was  compelled 
to  purchase  from  other  parties  as  aforesaid, 
and  that  the  failure  to  ship  said  box  shooks 
by  appellant  was  without  excuse  and  wrong- 
ful and  willful  on  Its  part  The  respondent 
had  also  set  up  some  other  Items  of  damage 
In  Its  counterclaim,  but  the  court  found  that 
the  respondent's  claims  In  that  regard  were 
not  sustained  by  the  evidence.  The  court, 
therefore,  allowed  appellant  Its  claim  of  $2,- 
143.05  In  full  and  allowed  respondent  on  Its 
connterdaim  as  damages  the  total  sum  of 
$1,790.20.  The  lesser  sum  when  deducted 
from  the  greater  left  a  balance  due  to  appel- 
lant on  Its  claim  amounting  to  $352.85,  which, 
with  legal  Interest  thereon  from  the  time  It 
should  have  been  paid  to  the  time  of  the  iudg* 
ment,  aggregated  the  sum  of  $431.60,  tor 
which  amount  the  court  entered  judgment  in 
favor  of  appellant  The  appeal  Is  from  such 
Judgment 

The  appellant  has  assigned  a  large  num- 
ber of  errors,  bat  counsel  have  argued  only 
a  few  of  the  assignments  In  their  brief, 
which  we  will  now  consider  In  their  order. 
Counsel's  first  contention  that  the  court 
erred  In  finding  that  there  was  no  l^al 
cause  or  excuse  for  apptilant's  failure  to 
ship  the  material  as  the  same  was  ordered 
by  respondent  and  In  accordance  with  the 


terms  of  the  contract  la  dearly  untenable. 
The  court's  findings  In  that  r^rd  are  in 
accordance  with  the  weight  of  tiie  evidence. 
The  contention  that  the  court  erred  In  al- 
lowing the  sum  of  $696.20  as  damages  for 
delayed  shipments  Is,  In  our  Judgment  not 
well  founded.  The  evidence  was  sufficient 
to  authorize  the  court  to  find  that  the  ap- 
pellant, without  caused  failed  to  ship  and 
dellvOT  to  respondent  ttw  box  lAiooks  at  the 
times  specified  in  the  contract  and  that  the 
kind  and  quality  of  box  shocks  bought  by 
respondent  from  appellant  increased  In  price 
or  market  value  after  the  contract  was 
entered  Into  so  that  at  the  time  when  the 
box  shooks  should  bave  been  deUvered  as 
contemplated  by  the  contract  such  shooka 
were  considerably  higher  in  price,  or  more 
valnable,  than  the  price  they  were  sold  at 
Further,  that  by  reason  of  appellant's  delays 
respondent  was  compelled  to  enter  the  gen- 
eral market  for  box  shooks,  and  that  in  doing 
so  It  was  compelled  to  purchase  shocks  of  an 
inferior  quality,  which,  when  made  up  Into 
boxes,  wen  undesirable  in  which  to  ship 
respondent's  fruit  to  its  customers.  The 
evidence  also  Justified  the  finding  that  re- 
spond^it  needed  and  actually  used  all  the  box 
shooks  It  purchased  from  other  dealers  as 
well  as  the  d^yed  lOiipments  it  received 
from  appellant  as  aforesaid.  In  other  words, 
if  appellant  had  compiled  with  the  terms 
ot  Its  contract  respondent  would  have  re- 
ceived from  appellant  all  the  box  shooks  It 
needed  of  the  quality  contracted  for  and 
that  respondent  bought  no  more  box  Shooks 
from  other  dealers  than  it  was  compelled 
to  in  order  to  supply  Ito  needs,  and  all  of 
which  were  of  an  Inferior  quality  as  com- 
pared with  the  shooks  purdwsed  from  ap- 
pellant 

[1]  It  is  substantially  upon  the  foregoing 
facts  that  the  court  applied  the  general  rule 
of  damage  namely,  that  respondent  as  the 
purchaser  was  entitled  to  recover  as  damages 
the  difference  between  the  contract  price  of 
the  box  shooks  and  the  market  value  thereof 
at  the  time  and  place  fixed  for  delivery. 
That  Budi  Is  the  measure  ot  damages  whrat 
goods  are  sold  and  not  delivered  is  tiemen- 
ta^.  3  Sath.  on  Damagea  (3d  Ed.)  S  661,  ana 
cases  there  cited. 

[2]  Counsel  for  appellant  do  not  dispute  the 
foregoing  rule,  but  u  we  understand  them, 
tbey  insist  that  the  rule  has  no  application 
to  the  facts  and  circumstances  of  this  case. 
They  contend  that  respondent  received  and 
used  the  box  shooks  ordered  from  and  ahip- 
ped  by  appellant  notwithstanding  that  the 
shipment  may  have  been  greatly  delaj-ed. 
They  further  urge  ttiat  although  the  respond- 
ent was  required  to  parduse  Inferior  shooks 
to  supply  its  needs,  it  nevertbe1e»i  used  the 
shooks  so  purchased  for  the  purpose  It  would 
have  used  those  It  purchased  from,  but  did 
not  obUln  from,  appellant,  and  hence  it  Is 
contended  respondent  was  not  damaged.  The 
evidence  is  to  the  effect  that  -wbile  the  Infe- 
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rlor  box  ahooks  were  used  by  reepondait  tbey 
were  used  only  because  respondent  could  not 
obtain  shooks  of  a  better  quality,  and  tbat 
tbe  inferior  shooks  were  undesirable  and  of 
lesser  market  value  tlian  the  price  of  the 
slraoka  purdiased  from  appellant.  The  eri- 
dence  is  also  to  the  effect  that,  when  packed 
ta  boxes  of  a  better  quality,  fruit  could  be 
sold  more  readily  and  perhaps  in  larger  quan- 
tities than  in  boxes  made  of  inferior  mate- 
rial. Tbe  1^1  phase  of  the  case,  therefore,  is 
as  follows:  If  appellant  bad  refused  to  ship 
toy  box  BbookB  under  the  contract  at  all,  or 
if.  after  appellant  had  breached  tbe  contract 
la  failing  to  ship  as  ordered,  respondent  would 
hare  refused  to  receive  any  shooks,  and  the 
market  value  of  the  shooks  had  risen  above 
the  contract  price,  then  the  measure  of  dam- 
ages applied  by  tbe  court  would  have  been 
tbe  correct  one  may  be  assumed.  Again,  if 
respondent  had  rec^ved  the  delayed  ship- 
ments and  had  not  been  compelled  to  pur- 
chase any  other  shooks  in  conducting  Its  busi- 
ness, thai  we  think  the  acceptance  of  the  de- 
layed shipments  would  perhaps  have  prevent- 
ed respondent  from  insisting  upon  appellant's 
breaches  in  not  shipping  promptly  as  ordered. 
Tbe  respondent  had  a  right  to  receive  from 
appellant  all  the  box  shooks  respondent  need- 
ed in  its  business  and  appellant  was  obliged  to 
deliver  shooks  of  the  kind  and  quality  and  at 
tbe  times  specified  in  the  contract.  This,  ap- 
pellant, without  cause,  refused  to  do.  Re- 
spondent, in  order  to  meet  Its  wants,  was  thus 
compelled  to  pack  and  offer  for  sale  its  fruit 
In  inferior  boxes  when  It  bad  contracted  for 
better  ones.  If  respondent  had  been  compel- 
led to  purchase  the  same  quality  of  boxes 
from  other  dealers  which  it  bad  ordered 
from  appellant,  and  would  have  been  obliged 
to  pay  a  higher  price  therefor,  then  of  course 
it  could  recover  the  difference  between  such 
price,  if  it  was  the  market  value,  and  the 
contract  price.  Respondent,  however,  could 
Dot  purcliase  box  shooks  of  the  quality  con- 
tracted for  because  none  were  obtainable  in 
tbe  market,  and  brace  It  bad  to  do  the  best 
It  could,  namely,  buy  such  as  it  could  get  al- 
though the  shooks  obtainable  were  undesir- 
able. Having  done  the  best  It  could,  the 
role  of  damages  would  follow  the  general 
rules  as  near  as  may  be  under  the  eircum- 
stancfls.  Haskell  v.  Hunter,  23  Mich.  305: 
SHUor  V.  Stem,  25  Misc.  Rep.  600,  55  N.  T. 
Sapp.  765.  If.  however,  box  shooks  of  as 
Rood  a  quality  as  that  purchased  from  appel- 
lant could  have  been  had,  the  market  value 
of  SDCh  a  quality  the  evidence  shows  would 
haye  been  Just  what  the  court  allowed  as 
damages.  "Why  Is  not  respondent  entitled  to 
tbe  difference  between  the  market  value  of 
the  good  qoalil?  of  the  shooks  it  was  enti- 
tled to  liave  and  the  contract  price  of  the 
Und  and  quality  of  the  shooks  purclwsed 
from  appellant  whether  the  respondent  was 
compelled  to  and  did  purchase  au  inferior 
qitaltty  of  shooks  or  not?  If  the  contentions 
of  cooDsel  for  aroellant  prevail,  then  it  fol- 


I  lows  that  a  vendor  of  goods  of  a  particular 
kind  and  quality  may  enter  into  a  contract 
of  sale  with  a  vendee  and  agree  to  deliver  to 
the  latter  all  the  goods  of  the  kind  and 
quality  he  desires  at  a  price  agreed  upon, 
and  when  tbe  time  for  delivery  arrives,  or 
at  any  time  thereafter,  after  the  market  val- 
ue of  the  goods  sold  has  risen,  the  vendor 

^  may  decline  to  deliver  the  goods,  and  in  case 

■  the  vendee  is  compelled  to  purchase  and  use 
I  goods  of  an  Inferior  quality  from  other  deal- 
'  ers,  the  vendor  may  say  to  tbe  vendee:  "Since 
'  you  have  supplied  your  wants  with  goods 

I  of  an  inferior  quality  at  no  greater  cost  to 

'  yourself  than  you  would  have  been  required 
to  pay  me  for  the  better  quality  you  are 
not  damaged  and  hence  cannot  recover."  If 
this  be  sound  doctrine,  then  a  vendor  of 
goods  of  a  superior  quality  need  not  comply 
with  his  contract  of  sale  In  case  the  market 

;  value  of  bis  goods  advances  if  the  vendee 

\  after  the  goods  should  have  been  d^Ivered 

i  is  forced  to  and  does  meet  hie  wants  with  an' 
Inf^or  quality  of  goods  to  that  purchased 
from  the  vendor. 

[3]  In  view  of  all  tbe  circumstances  of  this 

'  case  we  think  the  court  was  right  in  treat- 
ing the  appellant's  failure  to  deliver  the  box 

;  shooks  at  tbe  times  agreed  upon  as  a  total 
failure  to  deliver.  In  this  view,  of  course, 
the  general  rule  with  respect  to  tbe  measure 

j  of  damages  was  the  correct  one. 

I  In  view  of  the  evidence,  we  cannot  see  how 
the  court  could  have  applied  a  more  favor- 
able rule  or  measure  of  damages  for  appel- 
lant, and,  In  view  that  respondent  does  not 

^  complain  but  insists  upon  the  foregoing  meas- 
ure of  damages,  we  discover  no  prejudicial 
error  in  tbe  rulli^  of  tbe  court. 

What  has  been  said  with  respect  to  the 
measure  of  damages  also  disposes  of  that 
question  as  it  affects  tbe  three  car  loads  of 
box  shooks  which  were  ordered  but  not  de- 
livered to  respondent  at  any  time.  Counsel 

■  for  appellant,  however,  contend  that  the 
I  court  erred  in  allowing  the  damages  for  the 

three  car  loads  because  appellant  bad  not  coo- 
I  tracted  to  deliver  them  to  respondent  This 
contention  is  based  upon  the  theory  that  the 
I  contract  terminated  with  the  fruit  season  of 
I  1906.  To  establish  the  fact  that  the  con- 
tract ended  with  the  year  1906  appellant  of- 
fered proof  to  the  effect  that  contracts  of  the 
kind  or  character  in  question  by  reason  of  a 
general  usage, or  custom  expired  with  the 
season  in  which  they  are  entered  Into  and 
that  therefore  the  contract  In  question  ter- 
minated with  the  end  of  tbe  year  1906.  It 
Is  extremely  doubtful  whether  appellant's  of- 
fer amounted  to  an  offer  to  prove  the  exist- 
ence of  a  general  trade  usage  or  custom. 

[41  Be  that  as  It  may,  however,  the  contract 
expressly  provides  "tbis  contract  shall  con- 
tinue in  full  force  aud  effect  for  the  period 
of  one  (1)  year  commencing  March  7,  1906, 
and  ending  March  6,  1907."  Tbe  term  during 
which  the  contract  was  to  be  In  force  was 
therefore  expressed  In  clear  and  onamblgu* 
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ous  terms  which  speak  for  themaelres,  re- 
quiring neither  couBtruction  nor  evidence  to 
assist  the  court  In  Interpreting  the  meaning 

thereof. 

[5]  Moreover,  when  parties  in  aamistakable 
terms  fix  the  duration  of  a  contract,  it  must 
be  presumed  that  they  did  not  intend  to 
follow  the  usage  or  custom  in  that  regard,  If 
there  be  such,  and  In  the  absence  of  proper 
ivllegatlons  and  proof  parties  cannot  be  per- 
mitted to  depart  from  the  terms  of  the  con- 
tract in  this  regard  any  more  than  in  any 
other.  These  principles  are  elementary  and 
hence  do  not  require  either  argument  or  au- 
thority. 

We  are  of  the  opinion  that  the  findings  of 
fact,  conclusions  of  law,  and  judgment  on 
appellant's  appeal  should  be  affirmed.  On 
respondent's  api>eal  and  cross-assignments, 
we  are  likewise  of  the  opinion  that  the  judg- 
ment should  prevail. 

[6]  The  contention  that  the  court  erred  In 
not  allowing  respondent  additional  damages 
\9.  in  our  Judgment,  not  sustained  by  the  evi- 
dence. At  least  the  amount  allowed  is  sus- 
tained by  some  evidence,  although  there  was 
some  evidence  on  which  the  court  ml.zht  have 
based  a  larger  amount.  The  question  was, 
however,  for  the  trial  court  and  not  for  us 
to  determine. 

[7]  Nor  is  the  contention  well  founded  that 
the  court  erred  in  finding  that  respondent 
had  not  sutllciently  established  the  fact  that 
It  suffered  damages  for  the  reason  that  It 
could  not  sell  and  deliver  Its  fruit  as  prompt- 
ly as  it  could  have  done  if  appellant  had 
shipped  and  delivered  box  shooks  at  the 
times  they  were  ordered.  Apart  from  the 
want  of  evidence  upon  that  question,  the 
damages  asked  for.  In  our  Judgment,  were  In 
their  nature  speculative  and  remote.  In  ei- 
ther view,  therefore,  the  court  did  not  err 
In  limiting  the  damages  as  It  has  done. 

We  think  the  Judgment  should  be  affirmed 
on  both  appeals.  It  Is  so  ordered.  Bespond- 
ent  to  recover,  costs. 

Mccarty  and  STRAUP,  JJ.,  concur. 


SMITH  et  al.  v.  CUMMINGS  et  al. 
(Supreme  Court  of  Utah.    June  15,  1011.) 

1.  Animals  (§  lO*)  —  Ownebsiiip  of  Stock  — 

KVIDK.VCE. 

A  filippp  brand  roeordod  under  Comp.  I^ws 
1007,  §  39,  i»  not  prima  facie  evidence  of  own- 
or^Iiip  in  the  person  procuring  the  record,  on 
an  Issne  of  ownership, 

[Ed.  NotP,— For  other  oases,  see  Animals, 
Cent.  Dig.  U  8-12;  Dec.  Dig,  g  ]0.»] 

2.  Trial   (S   194*)— iNVAnisa   Pbovixce  of 
Jury— Weight  of  1*>viuence. 

While  the  Ijegislature  may,  within  certain 
limits,  declare  what  prima  facie  shall  be  stifli- 
rient  to  establish  a  given  fact,  the  courts,  in  tlie 
atwence  of  utatnte,  cannot,  aa  a  matter  of  law. 
derlare  what  effect  shall  be  given  any  iMirticnlar 


act  or  cltcnmstoDce  where  the  eridence  is  con- 
flicting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  439;  Dec  Dig.  i  194.*] 

3.  Tbial  (8  194*)— In STBUcnONS— Weight  of 
Evidence. 

The  court,  Id  submittlDg  a  case  in  which 
the  effect  of  marks  or  brands  of  animals  is  In- 
volved, should  not  single  out  any  particular 
mark  or  brand  and  tell  the  jury  what  its  effect 
as  evidence  is,  but  should  submit  to  them  all 
the  marks  and  brands,  whether  recorded  or  not, 
to  be  considered  in  connection  with  all  the  other 
evidence  of  ownership  and  of  identification,  to 
be  given  such  weight  as  in  their  judgment  they 
deem  them  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  %  194.«] 

Appeal  from  District  Court,  Wasatch  Coun- 
ty; J.  E.  Booth,  judge. 

Action  by  M.  A.  Smith  and  another  agalhst 
E.  J.  Cummings  and  another,  partners  as 
Cummii^  &  Mahoney.  Judgment  tor  plaln- 
tiCFs  and  defendants  appeal.  Reversed  and 
remanded. 

W.  S.  Wllles  and  Tburmau,  Wedgwood  & 
Irvlue,  for  appellants.  Chase  Hatch,  for  re- 
spondents. 

FRICK,  0.  J.  this  was  an  action  In  claim 
and  delivery  to  recover  possession  of  three 
white  and  one  black  sheep  of  which  respond- 
ents claimed  to  be  the  owners  and  entitled 
to  possession.  Appellants  In  their  answer  al- 
so claimed  to  be  the  owners  and  entitled  to 
possession  of' said  sheep.  The  only  issue, 
therefore,  was  who  owned  the  sheep.  The 
jury  found  tliat  resiwudents  were  the  own-* 
ers  of  the  three  white  sheep  and  that  appel- 
lants owned  the  black  one.  Judgment  was 
entered  accordingly  from  which  appellants 
prosecute  this  appeal. 

The  evidence  relative  to  the  ownership  of 
the  sheep  is  very  conflicting,  and  the  only 
questions  for  review  relate  to  the  charge  of 
the  court  as  given  to  the  jury.  As  evidence 
of  ownership  respondents  produced  and  intro- 
duced in  evideuce  a  certified  copy  of  the  rec- 
ord of  their  marks  and  brands  which  were 
recorded  In  accordance  with  Comp.  Laws 
1907,  i  39.  That  section  provides  for  the  re- 
cording of  marks  and  brands,  and  further 
provides  that  when  recorded  the  recorder 
"shall  furnish  to  the  owners  certified  copies 
of  all  marks  or  brands,  which  certificates 
shall  be  deemed  evidence  In  law."  The  sheep 
in  question  were  marked  with  certain  cuts 
and  slits  In  the  ears  and  also  with  what  is 
called  a  "wool  brand,"  which  consisted  of 
daubs  of  point  placed  on  the  wool  on  the 
bodies  of  the  sheep.  It  seems  that  a  iwrtiou 
of  the  sheep  belonging  to  both  parties  were 
marked  and  branded  alike,  or,  at  least,  with 
marks  and  brands  that  seemed  to  be  so.  The 
court,  among  other  instructions,  charced  the 
jury  as  follows:  "ff  you  find  the  re^-orded 
mark  of  swallow  fork  In  the  rlpht  ear  and 
crop  and  upiier  slo[>e  In  the  left  ear  Is  the 


•For  other  cases  lee  same  topic  and  mcUod  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  SerUs  A.  Rcp'r  Indexs^t 


Digitized  by 


Google 


CtaU 


SMITH  T.  CUMMINOS 


89 


mark  of  the  plalutUfs  (respondents),  then 
that  nmrb  Indicates  prima  fade  onruership 
in  the  plaintiffs.  But  this  may  be  overcome 
by  other  eridence  of  ownership  in  the  do- 
fendants  (appellants)."  Ai^llants  contend 
that  this  charge  Is  erroneoos  and  that  It  is 
prejadldally  so. 

It]  At  first  blnsh  we  were  impressed  with 
the  tbongbt  that  In  view  that  respondents' 
marks  and  brand  were  duly  recorded  the 
charge  embodied  a  correct  principle  of  law, 
bat  after  making  a  thorough  investigation  of 
the  statutes  of  the  different  states  upon  the 
nabject  of  marks  and  brands,  and  the  deci- 
sions of  the  courts  thereon,  we  have  been 
forced  to  the  conclnston  that  the  court  erred 
in  charging  the  jury  that  the  recorded  mark 
of  respondents  was  prima  facie  evidence 
of  ownership.  In  other  words.  It  was  error 
to  charge  that  the  mere  production  In  evi- 
dence of  the  recorded  mark  or  brand  is 
efficient  without  anything  more  to  establish 
title  In  the  owner  of  the  mark  or  brand  to 
nn  animal  marked  or  branded  with  such 
mark  or  brand. 

In  a  number  of  the  states  and  territories 
it  Is  expressly  provided  by  statate  what  the 
probative  force  or  effect  of  recorded  maAs 
or  brands  shall  be.  Snch  is  the  case  in 
Arizona,  Brill  v.  Christy,  7  Aris.  217,  63  Fac 
758;  in  California.  Kerr's  Pol.  Code.  I  3172; 
In  Colorado.  Chesnut  v.  People,  21  Colo. 
S12,  42  Pac  666;  in  Idaho,  State  v.  Dunn, 
13  Idaho,  9,  88  Pac.  235;  in  New  Slexlco, 
rhaves  t.  Territory,  6  N.  M.  466,  30  Pac. 
903,  and  In  Texas  by  coiutructlon  as  appears 
from  Schneider  y.  Fowler,  1  White  ft  W.  Civ. 
Cas.  Ct  App.  H  896-868;  De  Garca  v.  Oalvan, 
55  Tex.  67;  and  Smith  v.  State,  1  Tex.  App. 
133.  In  all  Of  the  foregoing  states  and  terri- 
tories, except  Texas,  the  statute  provides  in 
express  terms  that  recorded  marks  and 
brands  shall  be  prima  facie  evidence  of 
ownership.  We  shall  refer  to  the  Texas  stat- 
utes again  later. 

In  Kansas  and  Oregon,  where  the  statute 
Id  silent  with  regard  to  what  effect  recorded 
marks  and  brands  shall  have  as  evidence  of 
nwnenhip.  it  Is  held  that  such  marks  and 
brands,  like  other  marks  and  brands,  are 
wme  evidence  of  ownership  which  is  to  be 
Dnsldered,  In  connection  with  all  the  other 
erldmce.  State  v.  Wolfley,  75  Kan.  406,  89 
Pac.  1016,  03  Pac.  337,  12  Am.  &  Eng.  Ann. 
Oas.  412;  Stewart  v.  Hunter,  16  Or.  66,  16 
Pac.  876,  8  Am.  St.  Bep.  267. 

In  the  Kansas  case,  In  the  headnote  writ- 
ten by  the  court,  the  law  relative  to  recorded 
bmnds  Is  stated  thus:  "The  Jury  have  the 
rliibt  to  consider  the  fact  that  the  cattle 
alleeed  to  have  been  stolen  bore  the  brand 
of  the  complaining  witness  as  some  evidence 
that  they  were  owned  by.  him." 

The  California  Supreme  Court.  In  People 
v.  Bolanger,  71  Cal.  17, 11  Fac.  790,  in  speak- 
Ini;  of  the  effect  of  an  unrecorded  mark, 
wyi:   "An  earmark  used  by  the  alleged 


owners  of  hogs  was  some  evid«ice  of  own- 
ership." 

In  the  absence  of  statutes  fixing  the  le;tal 
effect  of  recorded  marks  and  brands,  the 
foregoing  courts  give  recorded  and  unrecord- 
ed marks  and  brands  precisely  the  same 
effect,  namely,  that  they  may  be  considered 
by  the  Jury  the  same  as  other  marks  of  Iden- 
tification as  Bome  evidence  tending  to  show 
or  establish  ownership,  and  the  weight  or 
effect  that  any  particular  mark  or  brand 
shall  receive  Is  a  question  to  be  determined 
by  the  Jaxy,  and  not  by  the  court 

The  cases  from  Tennessee  and  Kentucky 
may  be  said  to  be  to  the  same  effect  as  thwe 
from  Kansas  and  Or^on,  See  People  v.  De- 
vault,  11  Hel^.  (Tenn.)  481,  and  Plummer  v. 
Xewdlgat^  2  Duv.  (Ky.)  l,  87  Am.  Dec.'  479. 

After  a  thorough  research  we  have  leen 
unable  to  find  a  single  case  where,  in  the 
absence  ot  a  statute  to  that  effect,  the  courts 
have  held  that  the  production  of  the  record 
of  marks  or  brands  constitotes  prima  facie 
evidence  of  ownership.  There  Is  no  statute 
in  force  In  this  state  which  provides  what, 
if  any,  probative  effect  shall  be  given  to  re- 
corded marks  or  brands,  or  which  provides 
that  such  marks  or  brands  shall  receive  any 
other  or  greator  force  as  evidence  of  owner- 
ship than  any  other  mark  or  brand  with 
which  the  owner  may  mark  or  brand  his  live 
stock  for  tlie  purpose  of  Identification. 
Counsel  for  respondent,  however.  Instet  that 
unless  the  record  of  the  mark  or  brand  be 
declared  to  constitute  prima  facie  evidence 
of  ownership  the  recording  of  the  mark  or 
brand  is  but  an  Idle  ceremony.  Snch  a 
result  does  not  necessarily  follow.  The  stat- 
ute In  effect  provide  that  a  person  who 
records  bis  mark  or  brand  becomes  the 
exclqsive  owner  thereof,  and  every  other  per- 
son is  prohibited  from  recording  or  using  a 
like  brand.  This  thus  gives  the  owner  of 
live  stock  the  extrusive  ri^t  to  use  a  par- 
ticular mark  or  brand  for  the  purpose  of 
Identifying  his  stock,  and,  no  doubt,  when 
such  a  mark  or  brand  la  found  on  catUe  or 
any  other  live  stock  it  affords  evidence  more 
or  less  strong  of  the  ownership  of  the  stock 
marked  or  branded  with  the  recorded  mark 
or  brand  of  the  person  having  recorded  the 
same  as  his  own.  If,  however,  we  were  in- 
clined to  do  what,  BO  far  as  we  are  aware, 
no  other  court  has  done,  namely,  declare  that 
the  record  of  a  mark  or  brand  Is  prima 
facie  proof  of  ownership,  yet,  in  view  of 
the  history  of  the  legislation  In  this  territory 
and  state  upon  the  subject  of  marks  and 
brands,  we  think  this  should  not  be  done. 
The  first  enactment  relating  to  marks  and 
brands  was  passed  by  the  territorial  Legisla- 
ture of  Utah  In  January,  1866.  Comp.  Laws 
Utah  1870,  p.  08.  That  act,  like  the  pres- 
ent statute,  was  silent  with  respect  to  what 
e^-Identlary  effect  should  be  given  to  record- 
ed marks  or  brands.  The  next  act,  wblr-h 
was  a  very  comprehensive  law  upon  the  sub- 
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Ject  was  adopted  March  11,  1886.  1  Comp. 
Laws  mab  1888,  p.  779.  Section  11  of  that 
act  was  In  the  following  words:  "In  any 
trial  under  the  provisions  of  this  act,  the 
proof  of  the  brands  and  marks  shall  be 
deemed  snfflcloit  to  idmtlfy  all  classes  of 
live  stock  mentioned'ln  this  act,  and  ahall  be 
prima  facie  evidence  of  ownertMp  of  such 
ttock."  1  Comp.  Laws  Utah  1888,  p.  782. 
(Italics  ours.)  This  act  was  slightly  amend- 
ed in  1897.  Laws  Utah  1897.  p.  47.  The  law 
npon  the  subject  of  marks  and  brands  vom 
considerably  abridged  when  the  R.  S.  Utah 
1888,  were  adopted,  as  appears  from  chapter 
2  of  title  2  of  that  revision,  which  supersed- 
ed and  oonstltnted  all  the  law  npon  that 
subject  from  and  after  January  1,  1898.  In 
the  R.  S.  Utah  1888,  the  sectton  with  refer- 
ence to  what  effect  recorded  marks  or  brands 
shall  have  was  entirely  omitted.  The  law 
upon  thte  subject  as  found  in  the  R.  S.  Utah 
1898,  was  subsequently  carried  into  Comp. 
Laws  Utab  1907,  and  constitutes  sections  36 
to  47  of  that  compilation.  The  law,  there- 
fore, as  now  in  force  in  this  state,  and 
which  was  in  force  when  the  cause  of  action 
in  question  arose,  not  only  does  not  provide 
what.  If  any,  effect  shall  be  given  to  recorded 
marks  or  brands,  but  the  very  provision 
which  did  provide  that  recorded  marks  and 
brands  should  constitute  prima  facie  evi- 
dence of. ownership  has  been  entirely  elimi- 
nated, and  for  more  than  12  years  has  not 
been  a  part  of  the  law  of  this  state  upon  that 
subject.  In  view,  therefore,  that  at  one  time 
there  was  a  statute  in  force  In  this  state 
which  provided  what  evidentiary  effect  should 
be  given  to  recorded  marks  and  brands, 
which  statute  has  been  repealed,  or,  at  least, 
eliminated  from  the  law  upon  the  subject, 
we  tbink  It  should  be  assumed  that  the  Leg- 
islature had  a  purpose  In  view  In  bringing 
about  such  a  change  In  tbe  law  respecting 
marks  and  brands.  In  other  words,  we  think 
no  other  Inference  Is  permissible  than  the 
one  that  the  Legislature  of  this  state,  by 
eliminating  the  section  we  have  quoted,  In- 
tended to  make  the  evidentiary  effect  of  re- 
corded marks  and  brands  precisely  the  same 
as  that  given  to  any  other  mark  or  brand 
that  an  owner  of  live  stock  might  apply  to 
his  stock  as  marks  of  Identification,  and  In 
order  to  give  such  marks  and  brands  as  great 
a  practical  effect  as  possible  the  Legislature 
prohibited  the  duplication  and  use  of  record- 
ed marks  and  brands  by  any  one  except  tbe 
owner  thereof.  It  Is  reasonably  clear,  there- 
fore, that  tbe  Legislature  did  not  Intend  that 
any  mark  or  brand,  whether  recorded  or  not, 
should  be  deemed  prima  fade  evidence  of 
ownership  after  the  law  was  changed  as 
aforesaid. 

[2]  While  tbe  legislative  power  may,  with- 
in certain  limits,  declare  what  prima  fade 
shall  be  deemed  sufQdent  evidence  for  the 
purpose  of  establishing  a  given  fact,  yet  the 
courts,  in  the  absence  of  a  statute  cannot,  as 


a  matter  of  law,  dedare  what  probattve  force 
or  ^ect  shall  be  givoi  to  any  particular  act 
or  circnmatance  where  the  evidence  is  con- 
flicting or  vrbeve  conflicting  inferences  may 
be  deduced  from  certain  facta.'  If  courts 
did  this  it  m>uld  conatitnte  an  Inva^n  of 
the  province  of  the  Jury,  whldi,  as  the  trier 
of  fact,  is  die  sole  Judge  of  what,  if  any, 
weight  shall  be  given  to  any  particular  fact 
or  drcumstance  which  Is  produced  In  evi- 
dence before  them.  In  this  connection  we 
remariE  that  the  snggestlon  that  In  the  ab- 
sence of  a  statute  the  courts  of  Texas  bare 
declared  liiat  recorded  marks  and  twands  con- 
stitute prima  fade  evidoice  of  ownership  is 
clearly  erroneous.  The  statute  law  of  Texas 
upon  the  subject  la  as  follows:  Tbe  first  act 
concerning  marks  and  brands  In  force  In 
that  state  la  found  at  page  315  of  Oldham 
&  White's  Digest  Lawa  of  Texas,  published 
in  18S8.  Article  1407  as  found  in  the  work 
Just  referred  to,  and  which  Is  a  part  of  the 
law  still  in  force  in  Texas,  rea&  as  follows: 
"No  brands,  accept  sudi  as  are  recorded  hr 
the  oflScers  named  in  this  act,  shall  be  reco^ 
nlzed  In  law  as  any  evidence  of  ownership 
of  the  cattle,  horsey  or  mules  upon  which  the 
same  may  be  used."  This  section  was  car- 
ried Into  R.  S.  Texas  1879.  as  article  4S61. 
In  connection  with  the  article  above  quoted 
there  was  also  another  article  or  section.  In 
the  latter  article  (4574)  It  was  in  effect  pro- 
vided that  no  person  shall  be  permitted  to 
treat  any  animal  as  an  estray  which  was 
marked  or  branded  with  a  registered  mark 
or  brand.  Construing  these'  two  sections  to- 
gether, the  Court  of  Civil  Appeals  of  Texas. 
In  the  case  of  Schneider  v.  Fowler,  supra, 
held  that  In  view  of  the  section  Just  mention- 
ed it  was  Intended  that  a  recorded  mark  or 
brand  should  constitute  prima  facie  evidwce 
of  ownership.  The  Supreme  Court  of  Texas, 
In  passing  upon  this  question  In  De  Qarca  t. 
Oalvan,  supra^  said:  "It  was  error  to  cha^e 
In  effect  that  the  brand  of  the  claimant  re- 
corded was  not  proof  of  ownership.  It  is 
the  very  purpose  of  tbe  law  in  requiring  reg- 
istration that  It  shall  he  notice  and  prima 
fade  proof  of  ownership."  The  first  Texas 
case  above  referred  to  was  dee'ded  in  1SS3 
and  tbejast  one  In  1881.  The  sections  of  the 
statute  to  which  we  have  referred  were  in 
force  when  both  of  those  cases  were  dedded 
and  remained  in  force  in  1895  as  appears 
from  the  R.  S.  Texas  1S95,  arts.  4930  and 
4958,  which  are  the  same  as  articles  4561 
and  4574  aforesaid.  It  will  thus  be  seen  that 
while  tbe  statute  of  Texas  did  not,  perhaps. 
In  express  terms  make  registered  marks  or 
brands  prima  facie  evidence  of  ownership, 
yet,  by  the  construction  that  the  courts  of 
Texas  placed  thereon,  such  was  Its  effect. 
The  courts  of  Texas,  therefore,  did  not,  ei- 
ther in  substance  or  effect,  hold  that  courts, 
in  the  absence  of  a  statute,  may  declare  that 
tbe  mere  production  of  the  record  of  marks 
or  brands  makes  the  record  thereof  prima 
facie  evidoioe  of  ownership.  In  a  later  Texas 
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ease.  Alexander  v.  State,  24  Tex.  App.  126, 
S  S.  W.  840,  wblcb  was  decided  several  years 
after  the  other  Texas  cases  to  which  we  have 
referred.  It  was  held  that  the  statute  of  Tex- 
as "does  not  make  it  (the  recording  of  the 
brand)  prima  facie  proof  of  ownership,  nor 
attach  to  it  any  particular  weight,  or  even  ex- 
pressly dedare  it  admissible  evidence.  It  is 
like  any  other  evidence  of  own«rBbip,  and 
having  been  admitted  in  evidence,  Is  for  the 
consideration  of  the  Jury,  like  any  other  evi- 
dence." It  should  be  noted  that  no  mention 
is  made  in  this  case  of  the  prior  Texas  cases, 
and  bence  it  must  be  assumed  that  the  prior 
Texas  cases,  one  of  which  was  decided  by 
tbe  Snpreme  Conrt  of  Texas,  the  court  of 
last  resort,  were  overlooked  by  the  court  de- 
ciding tbe  latter  case. 

But  whatever  effect  be  given  to  the  Texas 
cases,  in  tbis  state,  as  we  have  pointed  out, 
the  statute  which  provided  that  tbe  record 
or  a  mark  or  brand  should  constitute  prima 
fade  evidence  of  ownership  was  elimtnated 
from  the  law  upon  that  subject.'  This  fact, 
to  our  minds,  Is  a  strong  circumstance,  and 
may  be  con^dered  as  proof  that  the  Leg- 
islature did  not  deem  It  wise  to  longer  place 
any  particular  legal  effect  upon  marks  and 
brands  whether  recorded  or  not,  bat  deemed 
It  best  that  all  marks  and  brands  may  be  re- 
ceived and  considered  as  evidence  for  the  pur- 
pose of  identification  and  as  some  evidence  of 
ownership,  as  stated  in  the  cases  referred  to, 
supra,  but  should  not  be  declared  prima  facie 
evidence  which,  standing  alone,  should  be 
sufiicient  to  require  an  adverse  claimant  of 
animals  to  assume  the  burden  of  proof  upon 
the  question  of  ownership.  No  doubt  various 
reasons  could  be  assigned  why  tbe  Legisla- 
ture may  tiave  thought  a  provision  fixing  the 
probative  effect  of  a  recorded  mark  or  brand 
QQwlse,  but  It  is  not  deemed  either  wise  or 
profltable  to  speculate  upon  such  reasons. 

What  has  been  said  practically  disposes 
of  tbe  objectiouB  urged  against  tlie  other  In- 
stroctlona. 

[3]  The  court.  In  submitting  a  case  to  a 
Jury  in  which  the  effect  of  recorded  or  unre- 
corded marks  or  brands  Is  involved,  should 
not  single  oat  any  particular  mark  or  brand 
and  tell  tbe  Jury  what  its  effect  as  evidence 
Is,  but  should  submit  to  them  all  the  marks 
and  brands,  whether  recorded  or  not,  and  tell 
them  to  consider  all  of  tbem  In  connection 
with  all  tbe  other  evidence  of  ownership 
and  of  identification,  if  any,  and  give  such 
marks  and  brands  such  weight  and  effect  as 
In  their  Judgment  under  all  the  circumstance 
es  ttaey  deem  tbem  entitled  to:  Tbe  jury  may 
be  told  that  tbey  should  determine  the  weight 
or  effect  to  be  given  to  any  mark  or  brand 
from  all  the  facts  and  drcumstances.  If 
■0  considered,  the  Jury  may  no  doubt  find 
that  a  particular  mark  or  brand  has  more 
weight  than  another,  and  may  In  their  Judg- 
KKnt  be  Boffldent  to  establish  ownership,  but 


this  Is  for  tbe  jury  and  not  for  tbe  oonrt  to 

pass  upon. 

The  Judgment  Is  reversed  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  grant  a  new  trial  and  to  proceed 
with  the  case  in  accordance  with  the  views 
herein  exprasaed.  Ai^lants  to  xeoover 
costs. 

McCARTT,  J.,  concurs. 

STRAUP,  J.  (concurring.)  I  concur  In  the 
result  reversing  tbe  judgment  However,  I 
am  of  tbe  opinion  that  the  appeJlanta  ought 
not  to  have  costa.  ITnder  the  statute  (Comp. 
Ijiws  1907, 1  3344)  "costs  on  appeal  are  in  the 
discretltm  of  the  court  (1)  whoi  a  new  trial 
Is  ordered,"  or  "(2)  when  a  Judgment  Is  mod- 
ified." At  the  outset  all  that  was  involved 
in  this  case  was  the  value  and  right  of  pos- 
session of  four  common  sheep  alleged  In  tbe 
complaint  to  be  of  the  value  of  (6  each,  and 
in  the  answer  fSJBO  eadi.  The  jury,  by  their 
verdict,  awarded  three  sheep  to  tbe  plaintiffs 
and  one  to  the  defendants.  The^  defendants, 
not  to  vindicate  or  have  settled  any  legal 
principle  Involved  In  the  case,  but  to  defend 
a  mere  pecuniary  Interest  alleged  by  them 
to  be  worth  only  910.S0,  prosecuted  tills  ap- 
peal on  a  transcript  consisting  of  325  pages, 
a  printed  abstract  of  64  pages  and  a  printed 
brief  of  16  pages,  a  cost.  Including  fees,  of 
something  like  $150.  Xbougta-  tbe  defendants 
had  the  right  to  prosecute  the  appeal  with- 
out any  reference  to  the  amount  claimed  or 
involved,  yet  when  the  amount  involved  Is 
so  greatly  disproportionate  to  tbe  costs,  and 
when  compared  .with  tbem  Is  almost  indg- 
niflcant.  It  would  seem  that  something  dse 
besides  defending  or  protecting  a  mere  mone- 
tary interest  prompted  the  appeal.  The 
awarding  of  costs  being  here  discretionary, 
I  think  neither  party  should  be  given  costs. 


ANDERSON  t.  CLAYTON  et  al. 
(Supreme  Court  of  Utah.    July  12,  1911.) 

1.  pABTNEKsnip  (S  200*)— Dissolution— No- 
tice—Failure  TO  Give. 

Where  the  public  was  not  given  notice  In 
any  way  of  the  dissolation  of  a  firm,  though 
the  remaining  partner  was  directed  to  give  such 
notice,  the  partnership  relation  continued  to  ex- 
ist as  to  third  persons  dealing  with  the  firm. 

[BM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  651;  Dec.  Dig.  §  290.*1 

2.  PABTNBSSnTP  (|  13»*)— LlABIUTIES  AS  TO 

Tbibd  Persons— Managing  Pabtseb. 
A  contract  by  the  managing  partner  within 
tbe  scope  of  the  partnership  business  bound  tbe 
other  partner,  tbough  be  bad  no  actual  knowl- 
eSge  thereof. 

'  [Ed.  Note.— For  other  cases,  see  Partnerahip, 
Cent.  Dig.  {S  206-211,  213 ;  Dec  Dig.  i  139.^] 

8.  SpBCino  Pebfohmance  (S  121*>— Actions— 
Sufficiency  of  Evidencb— Appboval  of 
GoNTBAcrr. 

In  an  action  for  specific  performance  of  an 
agreement  to  convey  land  on  another's  approval 
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of  the  contract,  evidence  keld  to  show  that  sacb 
other  approved  the  contract  by  another  contract 
made  by  himself  and  wife. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  S  121.*] 

4.  Appeal  and  Ebbob  (S  1172*). 

A  part  of  a  judgment  of  which  none  of  the 
parties  complained  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cages,  see  Appeal  and 
Error,  Cent.  Dig.  U  465tM561;  Dec.  Dig.  i 
1172."] 

Appeal  from  District  Court,  Salt  Lake 
County ;  C.  W.  Morse.  Judge. 

Action  by  Parley  Anderson  against  Nephl 
W.  Clayton  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded  In  part,  -wltb  directions. 

Evans  &  Evans,  for  appellant  Young  & 
Snow,  for  appellees  Clayton.  Stewart,  Stew- 
art &  Alexander,  for  aplwtlees  Lawver  and 
Goddard. 

STRAUP,  J.  The  appellant,  plaintiff  be- 
low, alleged  in  his  complaint  that  the  de- 
fendant Nephi  \V.  Clayton,  at  the  time  of  and 
prior  to  ttie  alleged  grievances,  was  the  own- 
er of  certain  described  real  estate  of  the  val- 
ae  of  f2,500  at  the  commoicement  of  this 
action ;  that  Claytcm  and  the  defendant  Cum- 
mlngs  were  copartners  In  business  engaged  in 
buying,  selling,  and  dealing  in  real  estate 
under  the  firm  name  of  "Clayton  &  Co."; 
that  on  the  15th  day  of  August,  1005,  Clay- 
ton &  Co..  by  Cummlngs,  executed  and  de- 
livered to  the  plaintiff  a  writing  as  follows; 
"Salt  hakB  City,  Utah,  Aug.  15,  1905.  Re- 
■celved  of  Parley  Anderson  the  sum  of  four 
hundred  and  Bfty  (450)  dollars  as  part  pur- 
chase price,  to  wit,  twelve  hundred  and  fifty 
(1,250)  on  lot  two  (2),  block  one  hundred  and 
forty-five,  plat  *D,'  Salt  Lake  City  survey, 
subject  to  the  approval  of  the  owner,  N.  W. 
Clayton.  The  balance  of  the  purchase  price, 
eight  hundred  dollars,  to  be  paid  on  or  before 
July  1st,  1906,  with  seven  per  cent.  Interest 
from  date  until  paid.  It  is  understood  and 
agreed  that  the  said  X.  W.  Clayton  shall  fur- 
nish an  abstract  of  title  and  warranty  deed 
to  said  lot  when  the  balance  of  said  purchase 
price  shall  have  been  paid.  If  the  title  to 
«aid  lot  should  prove  unmarketable  then  the 
money  now  paid  shall  be  returned  to  said 
Parley  Andersou.  Clayton  &  Co.,  Per  M.  I* 
C,"  Agent."  It  was  further  alleged  that  the 
defendants  N.  W.  Clayton  and  Sybella  W. 
Clayton,  his  wife,  subsequently  ratified  and 
adopted  the  writing  or  agreement;  that  the 
plaintiff  had  performed  all  of  the  conditions 
of  tlie  agreement  on  his  part  to  be  performed ; 
that  the  Claytons  refurad  to  convey  the  prop- 
erty to  plaintiff  on  his  demand;  that  the 
Claytons,  on  the  8th  day  of  March,  1007,  by 
an  Instrument  in  writing,  also  agreed  to  sell 
and  convey  the  property  to  the  defendant 
Lawver  for  the  sum  of  $1,000,  who  as^signed 
his  interest  to  the  defendant  Goddard;  and 


that  both  of  them  bad  knowledge  and  notice 
of  plaintUTs  Interest  The  Qaytons,  Cuui- 
mii^,  Clayton  A  Ca,  Lawver.  and  Goddard 
were  all  made  defendants.  The  r^ef  prayed 
for  against  the  Claytons  was  to  require  them 
to  convey  the  property  to  the  plaintiff;  that, 
as  against  the  plaintiff,  the  defendants  Law- 
ver and  Goddard  be  adjudged  to  have  no 
title  or  Interest  in  or  to  the  property;  and 
that,  in  the  event  a  conveyance  could  not  be 
had,  plaintiff  be  given  a  judgment  In  the  sum 
of  $2,600  damages. 

To  this  complaint  the  Claytons  filed  an 
answer  admitting  th^  ownership  of  the 
property,  the  agreement  made  by  them  to 
sell  and  convey  the  property  to  Lawver,  and 
the  assignment  thereof  to  Goddard;  denying 
all  other  allegations  of  the  complaint;  and 
pleading  the  statute  of  frauds— "that  said 
alleged  contract  for  the  aale  of  said  land  as 
mentioned  in  plalntllTs  complaint,  uor  any 
note  or  memorandum  thereof  in  writing,  was 
ever  subscribed  by  defendants  or  either  of 
them,  or  by  the  lawful  agent  thereunto  au- 
tlioTlxed  in  writing  by  these  defendants  or 
either  of  them."  The  defendants  I.>awver 
and  Goddard  answered,  also  admitting  that 
the  Claytons  were  the  owners  of  the  prop- 
erty, that  Clayton  had  entered  into  an  agree- 
ment with  Lawver  to  sell  and  convey  the 
property  to  him,  and  that  the  agreemoat  had 
been  assigned  to  Goddard ;  alleging  the  val- 
ue of  the  property  to  4w  $3,000;  and  denying 
all  other  allegations  of  the  complaint.  By 
way  of  counterclaim  and  cross-complaint  they 
set  forth  their  written  agreement  by  the 
terms  of  which  Clayton  had  agreed  t»  sell 
and  convey  the  property  to  them  for  the 
sum  of  $1,900;  alleged  that  they  had  made 
a  tender  of  the  purchase  price,  a  demand  for 
a  conveyance  clear  of  the  Incumbrance  cre- 
ated by  an  agreement  in  writing  from  the 
Claytons  to  the  plaintiff,  by  the  terms  of 
which  they  had  agreed  to  convey  the  proper- 
ty to  plaintiff,  and  a  refusal  of  the  Claytons 
to  give  a  conveyance  clear  of  such  incum- 
brance. The  rdief  prayed  for  by  them  was 
a  conveyance  from  the  Claytons  to  Goddard, 
and,  if  that  could  not  he  had,  a  Judgment 
against  them  in  the  sum  of  $1,050. 

Upon  a  trial  of  the  Issues  to  the  court, 
findings  were  made  that  on  the  15tfa  day  of 
August  1905,  "the  defendant  Cummlngs"  ex- 
ecuted and  delivered  to  the  plaintiff  the  mem- 
orondnm  or  writing  set  forth  In  plaintiff's 
complaint;  that  the  Claytons  liad  no  knowl- 
edfie  or  notice  of  the  memorandum  until  aft- 
er the  commencement  of  this  action,  and 
"never  ratified  or  adopted  the  terms  or  con- 
ditions thereof";  that  "the  plaintiff  has  not 
performed  his  part  of  said  memorandum  or 
agreement";  that  on  the  8th  day  of  March. 
1907,  the  defendant  N.  W.  Clayton  executed 
and  delivered  to  Ijtwver  an  Instrument  In 
writing,  by  tlie  terms  of  which  Clayton 
afn%ed  to  sell  and  convey  the  property  to 
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I^wver,  as  set  forth  In  bis  counterclaim 
uDd  cross-coiuplaint;  tbat  Ltiwver  assigned 
ilie  agreement  to  Goddard ;  tbat  Goddard  on 
ihat  day  tendered  to  the  Claytons  tbe  amount 
of  money  agreed  to  be  paid  by  that  agree- 
Eueut,  and  demanded  a  deed;  that  Goddard 
refused  to  accept  tbe  deed  tendered  to  him 
by  Clayton  "for  tbe  reason  tbat  the  said 
lands  were  not  then  free  and  clear  of  Incum- 
brance, Inasmuch  as  tbe  said  memorandum 
or  agreement  mentioned  In  the  plaintiff's 
ivmplaint  and  executed  and  delivered  to  the 
plaintiff  by  said  M.  L.  Cummings  constituted 
an  Incumbrance  or  cloud  upon  the  title  to 
the  said  lands;  that  the  said  memorandum 
then  and  there  constituted  and  created  a 
cloud  and  incumbrance  upon  the  title  to  said 
lands";  that  the  real  estate  at  the  time  of 
tbe  tender  was  of  the  value  of  $2,800;  and 
that  Goddard.  by  reason  of  tbe  refusal  of  tbe 
riaytons  to  deliver  to  him  a  deed  clear  of 
the  Incnmbrnnce  mentioned,  was  damaged  In 
tbe  snm  of  $900. 

Upon  these  findings  tbe  court  stated  con- 
closionft  dismissing  plaintiff's  complaint,  dis- 
mL9sing  the  action  as  against  Sybella  W. 
<.1ayton,  and  holding  tbat  tbe  defendant  God- 
dard was  entitled  to  a  decree  against  N.  W. 
Clayton  requiring  him  to  convey  the  prop- 
erty to  Goddard,  "and  if  specific  performance 
becomes  impossible  by  reason  of  the  refusal 
of  Sybella  W.  Clayton,  tbe  wife  of  N.  W.  Clay- 
ton, to  Join  In  tbe  deed,  then  tbe  said  Goddard 
Is  entitled  to  a  Judgment  against  said  N.  W. 
Clayton  in  the  sum  of  $000  with  Interest"; 
and  **that  the  plaintiff  Is  not  entitled  to 
recover  judgment  against  tbe  defendants  or 
either  of  them  and  Is  not  entitled  to  any 
relief  prayed  for  in  plaintiff's  complaint."  A 
judgment  was  entered  accordingly,  from 
which  the  plaintiff  has  prosecuted  this  ap- 
peal, assailing  the  findings  and  conclusions  as 
being  unsupported  by  and  against  tbe  evi- 
dence. 

The  undL^^puted  evidence  shows  that  the 
defendants  N.  W.  Clayton  and  M.  L.  Cum- 
uilngs  were  partners  In  business  under  the 
firm  name  of  Clayton  &  Co.  engaged  in  the 
business  of  buying  and  selling  and  dealing 
in  real  estate.  Clayton  himself  testified  that: 
"Among  other  things,  I  was  engaged  in  the 
real  estate  business  with  >f.  Ij.  Cumnilngs. 
We  formed  a  copartnership  early  in  April, 
1905,  and  opened  an  office  at  No.  153  South 
Main  street,  and  put  up  signs  indicating  the 
name  of  tbe  firm  and  the  business  we  would 
engage  in.  The  firm  name  was  Clayton  & 
Co.  Mr.  Cummlngs  was  In  active  charge  of 
tbe  business,  being  the  managing  partner.  I 
would  sometimes  go  in  to  advise  with  hlni. 
The  copartnership  was  formed  for  the  pur- 
pose of  dealing  in,  buying,  and  selling  real 
estate,  tbe  real  estate  business.  Cummings 
was  the  one  who  entered  into  the  contracts 
and  who  did  tbe  business  of  the  company." 
He  farther  testified  that  he,  In  Jnly,  1905, 
nn  a  return  trip  from  New  York,  "become  sus- 
picions of  Cummlngs,  and  required  him  to 


]uake  a  statement  of  the  business  up  to  July 
1st.  His  statement  was  not  satisfactory,  aud 
I  asked  hiui  to  terminate  the  pamership 
and  pay  all  the  debts  then  existing,  and  that 
if  he  would  do  so  he  could  have  all  that  he 
could  make  out  of  It.  He  agreed  to  It  and 
said  he  would  attend  to  it  immediately.  I 
told  him  to  take  the  signs  off  the  windoira. 
He  said  be  would  attend  to  the  giving  of  no- 
tice of  dissolution.  I  don't  know  whether  he 
did  these  things  or  not.  I  left  tbat  all  to 
him.  I  did  nothing  further  towards  dissolv- 
ing tbe  partnership  or  terminating  It  than 
tbe  statements  made  by  me  to  Cummlngs. 
•  •  •  I  suppose  that,  as  far  as  the  public 
were  concerned  who  would  deal  or  might  deal 
with  the  company,  it  was  still  Clayton  &  Co. 
after  my  talk  with  Cummlngs,  so  far  as  any 
steps  I  took  to  give  notice  of  dissolution.  I 
was  in  Salt  Lake  during  1905,  but  left  for 
Europe  In  January,  1906,  returning  to  Salt 
Ijike  In  March,  1907." 

The  evidence,  without  dispute,  shows  that 
no  notice  of  dtesolutlon  of  tbe  partnership 
was  given,  or  that  any  further  or  other 
steps  were  taken  to  terminate  it.  The  evi- 
dence, also  without  dispute,  shows  that  on 
the  15th  day  of  August  1905,  Clayton  &  Co.. 
by  M.  L.  Cummlngs,  executed  aud  delivered 
to  tbe  plaintiff  tbe  memorandum  or  writing 
set  forth  In  his  comiilalnt.  Against  this 
undisputed  evidence  the  court  found  the  mem- 
orandum was  made  by  M.  'L.  Cummlngs,  and 
not  by  Clayton  &  Co.  The  evidence,  also 
without  dispute,  shows  that  three  days  there- 
after, and  on  the  18th  day  of  August,  Nepbl 
W.  Clayton  and  his  wife,  Sybella  W.  Clayton, 
executed  and  delivered  tbe  following  instru- 
ment in  writing:  "This  agreement,  made  this 
18th  day  of  August,  A.  D.  1005,  between 
Nepbl  W.  Clayton  and  Sybella  \V.  Clayton 
(bis  wife),  of  Salt  Lake  City,  county  of  Salt 
Lake,  and  state  of  Utah,  parties  of  the  first 
jjart,  and  Parley  Anderson  of  the  county  of 
Tooele,  state  of  Utah,  party  of  tbe  second 
part,  wttnesseth:  That,  In  consideration  of 
the  sum  of  four  hundred  and  fifty  dollars.  In 
hand  paid  by  the  second  party  to  the  first 
parties,  the  receipt  whereof  is  acknowledged, 
the  said  first  parties  agree  that  upon  the 
piiyment  by  the  second  party  on  or  before 
the  first  day  of  July.  1900,  of  the  further 
sum  of  eight  hundretl  dollars,  they  will  con- 
vey to  the  second  party,  or  assigns,  by  war- 
ranty deed  conveying  good  and  marketable 
title  and  releasing  dower,  all  that  parcel  of 
land  situate  In  tbe  city  and  county  of  Salt 
Lake,  state  of  Utah,  described  as  follows: 
All  of  lot  two  (2),  block  one  hundred  and 
forty-five  (145),  Plat  'D.'  Salt  Lake  City  sur- 
vey. Said  Slim  of  eight  hundred  dollars  to  be 
paid  In  the  following  manner,  to  wit,  *  •  * 
upon  the  delivery  and  acceptance  of  deed 
to  said  lot,  on  or  before  said  first  day  of 
July,  190(1.  With  interest  at  the  rate  of 
seven  per  cent.  (7%)  per  annum  on  all  de- 
ferred payments  from  tlie  date  of  this  con- 
tract and  aU  taxes  after  lOOo.    The  first 
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partiM  agree  to  f  nrnlab  to  the  second  party, 
or  his  assfgns  at  their  own  expense,  on  or  be- 
fore the  first  day  of  September,  IQ&S,  an 
abstract  of  title  to  said  premises  continued 
to  date  hereof.  But  In  case  said  second 
party  or  his  assigns  fall  to  make  said  pay- 
ment within  the  time  above  limited  this 
agreemoit  becomes  of  no  effect,  and  the  mon- 
ey now  paid  Is  forfeited  to  said  first  party. 
Witness  our  hands  and  seals  the  day  and 
year  aforesaid.  Nephl  W.  Clayton.  [Seal.] 
Sybella  W.  Clayton.  [Seal.]  In  presence  of: 
M.  L.  Cummings." 

This  Instrument  was  acknowledged  on  the 
date  of  Its  execution  before  "M.  L.  Cnm- 
mlngs.  Notary  Public,"  and  on  the  25th  day 
of  KoTember,  1905,  was  recorded.  Again,  in 
the  findings  of  the  court  no  mention  Is  made 
of  this  agreement,  nor  is  any  reference  made 
to  it,  notwithstanding  ita  execution  and  de- 
livery was  undisputed  and  was  tMtlfled  to 
by  Clayton  himself. 

Clayton  also  testified  that  he  had  no  knowl- 
edge or  notice  of  the  memorandum  or  agree- 
ment executed  on  the  15th  day  of  August 
and  set  forth  in  plaintiff's  complaint  until 
after  the  commencement  of  this  action,  and 
that  he  had  not  "prior  to  the  15th  day  of 
Angust,  1905,  authorized  Cummings  to  sell 
any  property  for  him."  He,  however,  did 
not  testify  that  he  bad  not  authorized  him 
on  that  day,  or  thereafter,  to  sell  the  prop- 
erty In  question.  To  the  contrary,  he  testified 
that:  "I  bad  been  trying  to  sell  that  proper- 
ty for  many  years  for  $1,100.  •  •  •  Cum- 
mings asked  me  what  I  would  take  for  It 
I  told  him  $1,100  net  He  says.  'How  long 
will  you  give  me?"  I  told  him,  'To-day.*  He 
returned  In  the  afternoon  with  $450  In  cash, 
and  asked  me  if  I  would  sign  a  contract  for 
the  balance,  which  was  $800  to  be  paid  on  or 
before  a  certain  date  with  Interest.  I  told 
him,  'Yes,  I  was  going  away  and  needed  the 
money.' "  Clayton  further  testified  that  he 
and  hts  wife  thereupon  executed  and  deliver- 
ed the  Instrument  in  writing  dated  August 
18th,  by  the  terms  of  which  they  acknowledg- 
ed the  receipt  of  $450  from  the  plaintiff  and 
agreed  to  sell  and  convey  the  property  to  him 
upon  a  further  payment  of  $800  on  or  before 
July  1,  1906,  and  thereby  agreed  to  sell  and 
convey  the  property  to  the  plaintiff  upon  the 
same  terms  and  conditions  stated  and  sped- 
fled  in  the  agreement  made  by  Clayton  & 
Co.  to  the  plaintiff  on  the  15th  day  of  August 
Yet  notwithstanding  the  making  of  such 
agreetoent  by  the  Claytons  three  days  after 
the  execution  of  the  writing  by  Clayton  & 
Co.,  and  their  agreement,  over  their  own 
signatures,  to  sell  and  convey  the  property 
to  the  plaintiff  on  exactly  the  same  terms 
and  conditions  stated  In  the  writing  of  Clay- 
ton &  Co.,  the  court  found  that  the  Claytons 
"never  ratified  or  adopted  the  terms  or  condi- 
tions" stated  or  Q>eclfied  In  the  memorandum 
made  by  Clayton  &  Co. 
TJie  nm  payment  of  $450,  tbe  receipt  of 


wtalc^  was  acknowledged  by  both  Clayton 
and  his  wife,  was  made  by  plaintiff  by  check 
payable  to  the  order  of  "Clayton  &  Co."  Be- 
tween the  time  of  that  payment  and  the  1st 
day  of  Jnly,  1906,  he  paid  the  balance  of 
the  purchase  price,  $800,  together  with  the 
Interest  thereon,'  to  Clayton  &  Co.,  or  to- 
Cummings,  tbe  active  manager  of  the  firm; 
the  last  payment  being  on  the  8d  day  of  Feb- 
ruary, 1906,  when  he  paid  $540.76.  After 
all  such  payments  bad  been  made  and  a 
final  receipt  given  acknowledging  payment 
in  full,  and  after  Clayton  had  returned  from 
Europe,  plalntlfra  brother,  who,  at  Salt  Lake 
dty,  was  looking  after  his  brother's  Inter- 
est in  his  absoice,  tel^boned  Clayton  and 
asked  bim  for  a  deed.  Pkiinttfrs  brother 
testified:  "I  called  him  up  by  phone  and 
asked  bim  to  fix  the  matter  ap.  He  said  be 
had  no  dealings  with  me  at  alL  I  told  him 
I  was  taking  care  ot  my  brother's  Interest; 
bnt  he  Bald,  be  had  no  dealings  with  me  at 
all.  I  aidced  for  a  deed;  but  he  wouldn't 
give  It  to  me.  I  made  tbe  danand  for  a  deed 
shortly  after  Clayton's  return  f rom  -  Europew 
I  don't  know  the  oact  date,  bat  It  was 
after  July,  1906."  That  the  plalnUff  paid  tbe 
entire  purchase  price  called  for  by  bis  con- 
tract ts  beyond  dispute.  But  be  paid  it  to 
Clayton  &  Co.,  or  to  Cummings,  the  manag- 
ing partner  of  tiie  firm;  some  checks  being 
payable  to  the  order  of  Clayton  &  Co.,  oth- 
ers to  the  order  of  Cummings,  who,  in  each 
instance,  gave  a  receipt  signed  "Bf.  I*  Cum- 
mlngs,"  or  "M.  L.  Cummings,  Agent"  The 
evidence,  however,  farther  shows,  as  testified 
to  by  both  Clayton  and  Cummings,  that 
Clayton  actually  received  only  $300,  which 
was  paid  to  him  ont  of  tbe  first  payment,  and 
that  $160  of  that  payment  was  deducted  for 
a  commission,  and  that  no  part  of  the  $800 
was  actually  received  by  bim;  and  there  lies 
the  nab  of  the  whole  matter,  giving  rise  to 
this  lawsuit.  Why  the  moneys  paid  by 
plaintiff  to  Clayton  &  Co.,  or  to  Cummings, 
were  not  paid  to  Clayton,  is  not  made  to 
api>ear,  except  that  in  July,  1905.  Cummings' 
report  to  Clayton  was  not  satisfactory,  and 
the  latter  desired  to  have  the  partnership 
terminated.  Bat  it  la  not  made  to  appear 
tbat  Clayton  ever  made  any  demand  on  Cum- 
mings, or  on  Clayton  &  Co.,  for  the  money 
received  from  tbe  plaintiff,  or  that  Clayton 
tried  to  collect  It  from  bim  or  from  tbe 
company,  or  tbat  Cummings  misappropriated 
or  converted  the  money,  or  that  he  or  tbe 
company  was  unable  to  pay  It 

The  evidence  further  shows,  as  found  by 
the  court,  that  on  Uarch  8, 1907,  the  defend- 
ant N.  W.  Clayton,  alone,  and  not  his  wife, 
altered  Into  a  contract  in  writing  with  Law- 
ver,  by  tbe  terms  of  which  he  agreed  to  sell 
and  conTCQT  the  property  to  him  for  the  sum 
of  $1,900,  and  that  that  agreement  was  as- 
signed on  tbe  same  day  to  Goddard.  and 
tbat  Goddard,  on  tbat  day,  made  a  tender  of 
the  porcbase  price  and  demanded  a  deed. 
Goddard  testified  that,  when  he  made  the 
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tender  and  demanded  a  deed,  he  also  de- 
manded of  Clayton  that  be  remove  the  cloud 
on  the  title  created  by  the  written  agreement 
Eivoi  by  Clayton  and  his  wife  to  the  plain- 
tiff, and  that  Clayton  said:  "Be  didn't  have 
anything  to  do  with  that;  that  was  out- 
lawed; he  wouldn't  clear  It  up;  so  I  ob- 
jected to  receiving  the  deed  on  that  ground." 

Upon  thl«  evidence  counsel  for  Clayton  and 
Goddard  defend  the  findings  and  the  Judg- 
ment on  the  theory  that  plaintiff's  complaint 
was  gronnded  on  the  memorandum  made  by 
Oayton  &  Co..  and  since  thst  writing,  as  tes- 
tified to  by  Clayton,  was  made  without  his 
knowledge  or  consent,  until  after  the  com- 
meDcement  of  this  action,  the  making  of  the 
written  agreement  by  Clayton  and  his  wife 
on  the  18th,  did  not  constitute  a  ratification  | 
nor  an  adoption  of  the  first  writing;  and  ' 
that  the  plaintiff  cannot  recover  on  the  sec-  : 
ond  writing,  the  agreement  of  August  the  ' 
ISth,  because  he  did  not  declare  on  that 
writing,  and,  further,  t)ecause  the  payments  ' 
made  by  plaintiff  to  Clayton  &  Co.,  or  to  | 
Cmnmlngs,  -were  not,  in  law.  payments  to  ^ 
Clayton,  neither  Clayton  &  Co.  nor  Cum- ; 
Diings,  as  is  argued,  being  agents  of  Clayton  | 
anthorized  to  receive  the  payments  for  him.  | 
It  is  not  BO  clear,  as  Is  urged  by  counsel,  | 
tliat  the  complaint  declared  alone  on  the  | 
memorandum  of  August  15th.     The  plain-  | 
tiff  did  set  forth  In  his  complaint  the  memo-  I 
randnm  made  by  Clayton  &  Co.  on  that  date  j 
and  allied  that  the  Claytons  subsequently  | 
ratified  and  adopted  It,  without  alleging  the 
Dianner,  or  the  facts,  of  such  adoption  or 
ratification.  Of  course,  the  plaintiff  contends 
tbat  the  execution  and  delivery  of  the  agree- 
ment of  the  18th  by  the  Claytons  constituted 
such  an  adoption  or  ratification.    Because  : 
of  the  partnership  relation,  and  of  the  undls- 1 
ruted  evidence  heretofore  referred  to,  the  | 
pertinent  question  here  Is,  not  so  much  . 
whether  Clayton  then  had  actual  knowledge  < 
of  the  memorandum  or  writing  made  by  | 
Clayton  &  Co.,  but  whether  he  and  his 
wife,  by  a  writing  subscribed  by  them  suffl- 1 
dent  to  satisfy  the  statute  of  frauds,  agreed  I 
to  sell  and  convey,  or  anthorized  a  sale  and 
conveyance  of,  the  property  to  the  plaintiff 
on  the  same  terms  and  conditions  stated  and 
(pedfled  In  the  memorandum  of  Clayton  k 
Co.  That  Clayton  and  Cummlngs  were  part- 
ners In  business  engaged  in  buying,  selling, 
and  dealing  in  real  estate  in  conceded. 

[1]  As  affecting  third  parties  who  dealt 
with  the  firm,  that  partnership  relation  was 
Dot  dissolved,  but  existed  during  all  of  the 
traDsactions  In  question.  Cummlngs  was  the 
active  manager  of  the  firm,  and  the  person, 
as  testified  to  by  Clayton  himself,  "who  en- 
tered into  the  contracts  and  did  the  business 
of  the  company."  Now,  Clayton  &  Co.  en- 
tered into  a  contract  with  the  plaintiff  to 
sell  and  convey  to  him  the  real  estate  In 
question,  subject  to  the  approval  of  Clayton, 
tb«  owner  of  the  property.  GuniDilugs  bad 


the  undoubted  authority  to  make  such  « 

contract. 

[2]  Though  Clayton  did  not  have  actual 
knowledge,  as  testified  to  by  him,  that  such 
a  contract  had  been  made  with  the  plaintiff 
by  Clayton  &  Co.,  sttl),  the  contract  having  , 
been  so  made  In  the  course  and  within  the 
scope  of  the  partneiBblp  business  by  the 
active  manager  and  a  member  of  the  firm, 
and  by  a  person  authorized  to  make  such  a 
contract,  was  Clayton's  contract,  as  much  as 
Cummlngs'.  It  was  the  firm's  contract  bind- 
ing on  Clayton,  and  on  every  other  member 
of  the  firm,  though  Clayton  had  not  actual 
knowledge  of  It  when  it  was  made. 

[3]  The  contract  being  subject  to  Clayton's 
approval,  the  owner  of  the  property,  the 
next  question  Is:  Did  he  approve  of  It? 
Tbat  is  answered  by  the  written  contract  or 
writing  executed  and  delivered  by  himself 
and  bis  wife,  on  the  18th  day  of  August,  by 
the  terms  of  which  they  both  agreed  to  sell 
and  convey  the  property  to  the  plaintiff  on 
exactly  the  same  terms  and  conditions  ex< 
pressed  In  the  contract  or  memorandum  made 
by  Clayton  &  Co.  The  plaintiff,  in  his  nego- 
tiations and  dealings,  dealt  with  Clayton  & 
Co.  In  so  doing  he,  in  law,  dealt  with  Clay- 
ton himself,  as  he  also  did  with  every  other 
member  of  the  firm.  All  his  i>ayments  were 
made  to  the  firm  and  to  the  active  manager 
who  "did  the  business  for  the  company." 
The  contention,  therefore,  as  urged,  that  the 
payments  made  by  plaintiff  of  the  $800  were 
made  to  one  not  authorized  to  receive  them. 
Is  untenable.  If  Clayton  &  Co.  have  not 
accounted  to  Clayton  for  the  money,  he  must 
look  to  them,  not  the  plaintiff. 

Upon  the  undisputed  evidence  we  think 
the  plaintiff  was  entitled  to  a  Judgment  re- 
quiring the  Claytons  to  convey  the  property 
to  him.  The  Judgment  of  the  court  below, 
denying  him  such  relief,  and  directing  a' 
conveyance  to  Goddard,  is,  therefore,  re- 
versed, and  the  case  remanded  to  the  dis- 
trict court,  with  directions  to  make  findings, 
and  to  state  conclusions,  in  accordance  with 
the  views  herein  expressed,  and  to  enter  a 
Judgment  in  favor  of  the  plaintiff  requiring 
the  Claytons  to  convey  the  property  to  him 
by  warranty  deed,  and  adjudging  tbat  the 
defendants  Lawver  and  Goddard,  as  against 
the  plaintiff,  have  no  right,  title,  or  Interest 
therein  or  thereto. 

[4]  No  complaint  is  made  by  Clayton,  or 
by  any  one,  of  tlie  Judgment  requiring  blm 
to  pay  $900  to  Goddard  in  the  event  of  Clay- 
ton's Inability  to  convey  the  property  to  God- 
dard. Nor  Is  there  any  complaint  or  con- 
tention made  that  such  matters  arising  on 
the  counterclaim  or  cross-complaint  affected, 
not  all,  but  only  a  portion,  of  the  parties,  nor 
is  any  relief  asked  against  the  Judgment  In 
such  particular,  nor  is  it  in  any  manner 
questioned.  Both  Clayton  and  Goddard  unit- 
ed In  their  efforts  to  defeat  plaintiff's  claim, 
and  seem  content  with  that  part  of  the  Utl- 
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gatlon  termlnatlnf  In  a  money  judgment 
against  Clayton  and  In  favor  of  Goddard. 
At  least  neither  complain  of  It. 

Hence  that  portion  of  the  judgment  Is  not 
disturbed  by  ua.    Costs  to  appellant 

rRiCK,  O.  J.,  and  McCARTT.  3.,  concnr. 


OSWALD  r.  UTAH  LIGHT  &  RY.  CO. 
(Supreme  Court  of  Utah.   June  6,  1011.) 

1.  Stbbet  Railboadb  (I  91*)— Regulations— 

OONaTEDCTION  OF  MUNICIPAX.  ObDIMANCES. 

An  automobillst  Injured  by  violation  of  an 
ordinance  making  it  unlawful  to  ran  any  street 
car  without  having  in  charge  a  motorman  and 
conductor,  provided  that  cars  may  be  run  with 
only  one  man  stationed  at  the  front  end  of  such 
car  when  it  is  in  motion,  could  rely  thereon  as 
an  act  of  negllgeoee. 

[SO,  Mote^For  other  case*,  see  Street  Rail- 
roads. Cent  Dig.  H  190-102;  Dec  Dig.  |  91  •] 

2.  Stbbet  Raxlboads  (S  117*)  — Injtjmes  — 
JuBT  Question — Nbglioence. 

In  an  action  against  a  street  car  company  for 
inJuiT  to  an  automobile  by  a  collision,  whether 
defendant  was  negligent  held  a  Jury  question. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  23U-2d7:  Dec.  Dig.  1 117.*] 

3.  NeQLIQENCB  (I  66*)— "COMTEIBUTORT  NEG- 
LIGENCE." 

A  plaintiff  who  falls  to  do  what  the  law 
requires,  or  what  one  of  pradence  would  ordi- 
narily do  under  the  same  or  similar  circumstanc- 
ea,  is  negligent,  barring  recovery, 

[Eld.  Note.— For  oth#r  cases,  see  Negligence, 
Cent.  Dig.  IS  83,  94;  Dec.  Dig.  |  65.* 

For  other  dednittons,  see  Words  and  Phrases, 
vol.  2,  pp.  1540-1547 ;  vol.  8,  p.  7617.] 

4.  Street  Railboads  (|  117*)  —  Injuries  — 
JuBT  Question  —  Gomtbibutobt  Negli- 
gence. 

Tl»e  requirement  that  a  traveler  look  and 
listen  for  approaching  cars  before  attempting  to 
cross  the  track  does  not  apply  to  a  street  rail- 
road to  the  same  extent  as  in  crossing  a  steam 
railroad:  the  question  of  contributory  negligence 
in  the  former  case  being  generally  left  to  the 
jury,  while  in  the  latter  it  is  usually  held  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rall- 
roadB,  Cent  Dig.  IS  230-207;  Dec.  Dig.  t  H?.*] 

5.  Negligence  (|  136*)— Contributory  Neg- 
ligence— Question  fob  Court. 

When  the  conduct  is  such  that  reasonable 
minds  may  not  differ  as  to  what  a  prudent  per- 
son would  ordinarily  have  done  under  the  cir- 
cumstances, the  question  of  contributory  negli- 
gence is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  333-34G;  Dec.  Dig.  {  13G."J 

0.  Street  Railroads  (g  99*)— INJURIES— Con- 
tributory NEdUGENCE. 

While  plaintiff  looked  toward  the  track  up- 
on approachine  a  street  ear  traclc  in  her  automo- 
bile, she  tefltified  that  tihe  only  saw  a  black  ob- 
ject on  the  track,  wllich  was  in  fact  an  electric 
r-nsine  some  50  or  GO  feet  awa,v,  though  there 
were  also  iteveral  flat  cars  in  front  of  the  engine, 
nnd  hIip  was  nnable  to  tell  what  the  object  was 
and  whether  it  was  standing  or  moving,  and  that 
she  did  not  see  the  flat  cars  nntil  they  were 
about  two  feet  from  the  automobile.  Held,  that 
plaintiff  was  negligent,  preventing  recovery  for 
Injuries  to  tbe  automobile  by  collision. 

|Kd.  Note.— For  other  cafes,  see  Street  Rail- 
roads. Cent.  Dig.  f|  2(i!>~216;  Doc.  Dig.  {  ft9.*l 


Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  Elln  E.  Oswald  against  the  Utah 
Light  &  Railway  Company.  From  a  Judge- 
ment of  nonsuit,  plaintiff  appeals.  AflSrmed. 

Henderson,  Pierce,  Critchlow  &  Barrett, 
for  appellant  P.  L.  WUiiams  and  H.  B. 
TbompBon,  for  lespondent 

STRAUP,  J.  Appellant,  the  plaintiff  be- 
low, brought  tbls  action  to  recover  damages 
for  an  injury  to  her  electric  automobile  al- 
leged to  have  been  sustained  by  her  through 
tbe  n^llgence  of  the  defendant  In  tbe  oper- 
ation of  an  electric  engine  and  flat  cars  upon 
a  public  street  of  Salt  Lake  City.  Tbe  street 
on  which  the  injury  occurred  ran  east  antt 
west  The  accident  occurred  in  the  daytime- 
in  one  of  the  principal  business  portions  of 
tbe  city.  The  plaintiff  and  her  daughter,, 
who  had  been  shopping,  entered  the  automo- 
bile, which,  facing  west,  was  standing  In  the- 
Btreet  near  the  sidewalk.  Tbe  plaintiff  her- 
self operated  tbe  machine.  After  starting  It 
and  moving  it  a  little  toward  the  west  she 
"turned  It  in  a  circle  so  that  it  faced  south'" 
towards  the  street  railway  track.  Before  at- 
tempting to  cross  the  track  she  looked  along 
It  towards  the  east  and  saw  "a  black  object" 
on  the  track,  the  electric  engine,  but  did  not 
see  the  three  or  four  flat  cars  in  front  of  It. 
pushed  to  the  west  and  toward  her.  No  one 
was  on  the  flat  cars  observing  a  lookout  as 
they  approached,  nor  was  there  any  gong 
sounded  or  bell  rung,  or  other  warning  sig- 
nals given  of  the  approach  of  the  ears.  The 
plaintiff,  after  testifying  that  she  wns  sitting 
on  the  left  side  of  the  machine  and  had  look- 
ed towards  the  east  along  the  track  as  she 
left  the  gutter,  and  saw  only  tbe  black  ob- 
ject on  tbe  track  about  50  or  00  feet  away, 
testifled  that,  "knowing  that  I  had  an  abuu. 
dance  of  time  to  cross  tbe  street,"  she  drove 
tbe  automobile  a  little  to  the  west  and  then 
south  towards  the  track,  and,  while  crossing, 
the  drawbar  of  the  flat  car  struck  the  front 
left-band  side  of  her  machine  about  where 
her  feet  were,  and  pushed  her  machine  &lon}i 
tlie  track  two  or  three  feet,  injuring  it.  On 
direct  examination  she  was  asked  and  an- 
swered: "Q.  State  whether  or  not  you  ob- 
served It  (the  black  object)  was  a  car  or  an 
electric  engine,  or  whether  you  obsei-ved 
what  itarticular  kind  of  a  street  car  It  wos. 
A,  No,  sir;  I  just  saw  It  was  a  black  object 
up  there,  niul  I  had  plenty  of  time  to  get 
aci'oss.  Q.  Did  you  notice  whether  at  that 
lime  it  was  inoving?  A.  I  did  not  notice." 
On  cross-examination:  "Q.  And  that  thing 
that  you  saw  in  tbe  distance  you  do  not 
know  what  It  was;  you  did  not  know  at  tlie 
time?  A.  No,  sir.  Q.  And  you  did  not  know 
whether  It  was  standing  or  moving?  A.  No, 
sir.  Q.  Now,  Is  it  not  a  fact  that  you  had 
an  idea  what  it  was?  A.  Yes,  sir;  I  may 
imve  had  an  Idea.   Q.  Tell  us  what  that  Idea 
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was.  A.  The  Idea  was  that  whatever  it  was 
I  had  an  abnndance  of  time  to  get  across 
tb«  street."  She  further  testified  that  she 
did  Dot  see  the  fiat  cars  In  front  of  the  elec- 
tric engine  until  the  forward  car  was  about 
tvo  feet  away  and  struck  the  machine.  The 
Sat  cars  had  no  sides  extending  above  the 
floor  of  the  car.  The  floor  was  about  six 
iocbes  above  the  wheels.  How  high  the  floor 
ns  above  the  ground  or  rails  is  not  made  to 
appear.  On  account  of  the  condition  of  the 
weather — somewhat  cloudy  and  rainy — the 
|)lflintlff  had  the  hood  or  top  of  the  automo- 
bile up,  and  in  looking  east  along  the  track 
she  was  required  to  lean  somewhat  forward. 
It  iB  not  made  to  appear,  nor  Is  it  claimed, 
that  the  top  interfered  with  her  looking  or 
seeing  the  electric  engine  or  flat  cars,  or  be- 
raose  of  the  condition  of  the  weather,  or  for 
any  other  cause,  they  were  not  plainly  visi- 
ble. It  was  alleged  in  the  complaint,  and 
adiDltted  in  the  answer,  that  the  defendant 
owoed  and  operated  the  street  railway,  and 
that  the  cars  were  operated  by  it. 

[t]  The  plaintiff  had  pleaded  and  offered 
In  evidence  the  following  city  ordinance:  "It 
shall  be  unlawful  for  any  person,  firm  or  cor- 
poration owning  or  operating  any  street  rail- 
way within  the  corporate  limits  of  Salt  Lake 
City,  to  run  any  car  on  or  over  any  track  so 
owned  or  operated,  without  having  In  charge 
of  such  car  a  motorman  and  a  conductor; 
provided  tbat  cars  may  be  run  and  operated 
with  only  one  man  in  charge  thereof,  if  at 
all  times  when  the  car  is  In  motion  iie  shall 
be  stationed  at  the  front  end  of  such  car  and 
have  charge  of  the  motor." 

The  court,  on  defendant's  objection,  ex- 
cluded the  ordinance,  on  the  theory  that  it 
related  "only  to  street  ears  carr>-ing  passen- 
gers," and  was  "enacted  for  the  purpose  of 
protecting  passengers  riding  on  cars,"  and 
since  the  electric  engine  and  flat  cars  were 
not  carrying  passengers  the  ordinance  was 
not  pertinent.  This  rjillng  Is  complained  of. 
We  think  the  court  erred  In  its  interpreta- 
tion of  the  ordinance  and  In  excluding  It 
The  purpose  of  the  ordinance  Is  not  only 
for  the  protection  of  passengers  on  cars,  but 
aim  for  the  protection  of  pedestrians  and 
travelers  on  and  along  streets  npon  which 
cars  are  operated,  and  to  avoid  collision 
with  and  injury  to  them. 

12]  At  the  conclusion  of  plaintiff's  case  the 
court,  on  defendant's  motion,  granted  a  nun- 
suit  on  the  ground  of  insnfflc-iency  of  evi- 
dence to  show  negligence  on  the  part  of  the 
defendant,  and  upon  the  further  ground  that 
tbe  plaintiff  was  guilty  of  contributory  neg- 
lifrence.  This  ruling  la  also  assigned  as  er- 
ror. In  reviewing  It'  we  will  consider  the 
(use  with  the  ordinance  in  evidence.  When 
So  considered  the  evidence  of  defendant's 
n«:llgence  was  sufficient  to  require  a  submis- 
sion of  the  ease  to  the  jury.  Whether  the 
plaintiff  was  herself  guilty  of  contributory 
neeligence  is  more  serious.  The  evidence 
■howi  that  before  she  undertook  to  cross  the 


street  she  looked  toward  the  east  and  saw 
a  black  object,  the  electric  engine,  50  or  60 
feet  away,  but  did  not  notice  what  is  was, 
whether  It  was  an  ordinary  car  or  something 
else,  nor  did  she  notice  whether  It  was 
standing  or  moving,  nor  did  she  see  or  notice 
the  three  or  four  flat  cars  pushed  in  front  of 
It  and  towards  her.  Not  noticing  the  flat 
cars,  and  l>el1evlng  that  the  black  object, 
whatever  It  was,  was  the  only  thing  on  the 
track  which  would  interfere  with  her  croFs- 
ing  the  street,  and  believing  that  she  had 
ample  time  to  cross  It  before  the  object  ap- 
proached her,  if  moving  towards  her,  she 
undertook  to  crews  the  street,  and  in  doing  so 
her  automobile  was  struck  by  the  forward 
car.  She  was  moving  slowly,  as  were  also 
the  flat  cars.  In  her  attempt  to  cross  the 
street  she  of  necessity  drove  her  machine 
right  in  front  of  the  moving  flat  cars,  or 
within  a  few  feet  of  them,  not  observing 
them,  as  testified  to  by  her,  until  tbe  for- 
ward car  was  within  about  two  feet  of  her 
and  struck  her  machine.  Was,  now,  the 
plaintiff  so  clearly  guilty  of  contributory 
negligence  that  we  ought  to  say  as  a  matter 
of  law  that  she  was  not  entitled  to  recover? 

[31  That  contributory  negligence  bars  re- 
covery, and  that  a  plaintiff,  who  falls  to 
conform  to  what  the  law  requires  of  him,  or 
to  do  what  a  person  of  prudence  would  ordi- 
narily have  done  under  the  same  or  similar 
circumstances,  is  guilty  of  negligence,  are 
axioms  of  the  law.  The  law  as  provided  by 
tlie  ordinance  prescribed  some  conduct  for 
the  defendant.  Courts  have  declared  that 
the  omission  or  commission  of  something  In 
violation  of  a  valid  statute,  or  of  an  ordi- 
nance reasonable  in  Its  terms.  Is  negligence, 
or  evidence  of  negligence.  The  law,  howev- 
er, has  not  prescribed  the  conduct  of  a  per- 
son situated  as  was  the  plaintiff.  It  did  im- 
pose a  duty  on  her  to  use  ordinary  care ;  but 
further  than  that  her  conduct  was  not  pre- 
scribed by  law.  Except  in  comparatively  few 
instances  the  law  does  not  prescribe  what  per- 
sons shall  do,  nor  may  courts  say  that  the  spe- 
cific alleged  and  proven  acts  of  commission  or 
omission  constitute  negligence.  In  a  large  ma- 
jority of  eases  the  law  in  such  particulars 
gives  no  specific  Instructions  or  directions. 
It  gave  none  here  with  respect  to  pialntifTs 
conduct.  In  determining  whether  she  was 
or  was  not  guilty  of  negligence  therefore  In- 
volves two  questions.  First,  the  fixing  of  a 
standard  of  what  a  prudent  person  ordlnarl- 
]y  would  have  done  under  the  same  or  stni 
liar  circumstances;  and,  second,  whether  the 
plaintiff's  conduct  came  up  to  that  standard. 
Such  questions  ordinarily  are  for  tbe  jury. 
Efforts  have  been  made  by  courts  to  fix  a 
mark,  or  line,  where.  In  the  determination  of 
such  questions,  the  province  of  the  court  ends 
and  that  of  the  Jury  begins.  Courts  quite 
generally  have  said  that  the  failure  of  a 
traveler  to  look  and  listen  for  approaching 
cars  before  attempting  to  cross  a  steam  rail- 
way track  constitutes  negligence  as  matter 
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of  law.  That  la,  the  courts  themselves  pro- 
noQnce  such  conduct  negligence  on  the  facts. 
But  aside  from  such  and  similar  cases,  and 
of  cases  where  the  conduct  is  prescribed  by 
statute  or  ordinance,  the  cases  are  rare 
where  the  courts  have  undertaken  to  char- 
acterize given  conduct  as  negligence  or  due 
care.  The  question  generally  la  left  to  the 
Jury.  In  determining  when  the  province  of 
the  court  ends,  and  that  of  the  jury  begins, 
much  difficulty  has  been  experienced  by 
courts.  They  generally  say  the  province  of 
the  one  ends  and  the  other  begins  when  rea- 
sonable  minds  may  differ  as  to  the  facts,  or 
the  Inferences  or  conclusions  to  be  drawn 
from  either  disputed  or  undisputed  facts, 
with  respect  to  the  questions  of  what  a  pru- 
dent person  ordinarily  would  have  done  un- 
der the  same  or  similar  circumstances,  and 
whether  the  conduct  of  the  person  charged 
with  negligence  came  up  to  that  standard. 
But  it  Is  about  as  difficult  to  determine  that, 
as  It  Is  to  determine  what  a  prudent  person 
ordinarily  would  have  done  under  the  cir- 
cumstances of  the  case. 

[4]  Courts  generally  have  held,  and  so 
have  we,  that  the  requlremeuts  of  a  traveler 
to  look  and  listen  for  approaching  cars  be- 
fore attempting  to  cross  a  steam  railway 
track  do  not  apply  to  the  same  extent  to  one 
crossing  a  street  railway  track.  For  a  fail- 
ure to  do  the  one  the  courts  generally  have 
pronounced  the  conduct  negligence  on  the 
facts;  for  failure  to  do  the  other,  courts 
generally  have  left  the  question  to  the  Jury. 

[B]  When,  however,  the  conduct  Is  such — 
accepting  the  general  test  for  want  of  a  bet- 
ter one — that  reasonable  minds  may  not  dif- 
fer as  to  what  a  prudent  person  ordinarily 
would  have  done  under  the  circumstances, 
und  whether  the  conduct  of  the  person  charg- 
ed with  negligence  came  up  to  that  standard, 
like  one  heedlessly  walking  or  driving  In 
front  of  a  moving  car,  the  court  may  Itself 
pronounce  the  conduct  n^Ugence. 

Now  what  Is  the  situation  here?  A  pru- 
dent person  under  some  circumstances  may 
attempt  to  drive  or  walk  across  a  street  rail- 
way track  without  looking  for  the  approach 
of  cars.  Let  It  be  assumed  that  whether  he 
ordinarily  would  do  so  under  most  circnm- 
stances  Is  a  question  of  fact  The  plaintiff, 
however,  testified  that  she  looked,  but  look- 
ed so  inattentively  or  purposelessly  that  she 
knew  not  whether  the  object  seen  by  her  was 
a  street  car  or  something  else.  The  question, 
therefore.  Is  not  whether  a  prudent  person 
tiefore  attempting  to  cross  a  street  car  track 
ordinarily  was  or  was  not  required  to  look 
for  approaching  cars,  or  whether  he  ordinari- 
ly would  or  would  not  have  done  so,  but 
whether  a  prudent  person,  la  looking,  nndw 


the  circumstances  testified  to  by  plaintiff, 
and  exercising  the  care  In  that  particular 
that  a  prudent  person  ordinarily  would  ex- 
ercise, would  so  have  conducted  or  behaved 
himself  that  be,  under  the  circumstances  or- 
dinarily would  have  seen  no  more  than  did 
plaintiff.  We  must,  and  do,  assume  she  look- 
ed. She  so  testified.  But  what  shall  be 
said  of  her  conduct  in  looking,  the  manner 
In  which  she  In  that  particular  conducted  or 
behaved  Iierself,  as  testified  to  by  herself, 
that  she  looked  so  purposelessly,  so  Inatten- 
tively that  with  a  view  unobstmcted,  and 
In  the  daytime,  she  was  tmable  to  tell 
whether  the  black  object,  but  50  or  60  feet 
away,  was  a  street  car  or  something  else, 
whether  It  was  standing  or  moving,  and  that 
she  did  not  see  the  fiat  cars,  though  the  for- 
ward car,  as  she  turned  her  machine  to  cross 
the  track,  was  then  almost  In  front  of  her 
and  In  her  direct  path.  She  did  not  testify 
that  she  saw  the  flat  car  too  late  to  stop  her 
machine  and  avoid  the  collision,  but  that  she, 
notwithstanding  her  looking,  had  not  seen  it, 
until  It  was  about  two  feet  from  the  machine 
and  collided  with  it 

[6]  May  reasonable  minds  differ  that  such 
conduct  was  the  ordinary  conduct  of  a  pru- 
dent person  under  the  drcumstances?  We 
think  not  Counsel  say  that  a  prudent  person 
In  looking  as  did  the  plaintiff  might  well  have 
seen  the  electric  engine  but  not  the  flat  cars, 
because  they  were  considerably  lower  than  the 
object  looked  at,  and  because  of  the  Infrequen- 
cy  of  fldt  cars  pushed  or  drawn  along  street 
car  tracks.  There  may  be  cases  where  one 
may  receive  Impressions  by  mistaking  or  mis- 
conceiving the  facts  or  objects,  or  their  ap- 
pearance, and  act  on  such  impressions,  and 
not  be  guilty  of  negligence.  But  one  may 
also  be  guilty  of  mistaking  or  misconceiving 
facts  or  objects  or  appearances,  negligently. 
Plaintiffs  not  seeing  the  flat  cars,  and  not 
knowing  whether  the  black  object  seen  by 
her  was  a  street  car  dt  something  else,  or 
whether  It  was  standing  or  moving,  did  not 
result  from  such  a  mistake  or  misconception, 
but  from  her  conduct  In  looking  In  an  object- 
less and  aimless  manner,  from  her  negligent 
or  careless  behavior  In  that  regard.  Because 
of  that  thoughtless  and  purposeless  manner 
of  looking  and  of  her  careless  conduct  in 
that  regard,  the  flat  cars  were  not  seen  by 
her,  though  they  were  plainly  visible  and  al- 
most in  her  direct  path  as  she  undertook  to 
cross  the  track. 

We  think  the  nonsuit  was  properly  grant- 
ed on  the  (ground  of  contributory  negligence. 
The  jadgment  of  the  court  below  Is  there- 
fore affirmed,  with  costs. 

FRICK,  a      and  McCARTT,  concur. 
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FINNBOi  et  iL  t.  ABMOUBA. 
(Sapreme  Oonrt  of  Utah.   Jone  16,  1911.) 

1.  BANKBITPTOT     (i     425*)  —  DlSCHABQB  IN 

Bakkbuftot— Claims  Dischabged. 

A  creditor,  whose  claim  ww  scheduled  In 
a  petition  iii  bankruptcy  under  debtor's  right 
name,  and  provable,  had  a,  suit  pending  in  jus- 
tice's court  acafnat  the  debtor,  under  a  wrong 
nAme,  bj  reason  of  the  action  of  the  justice. 
There  was  nothing  to  show  that  the  creditor 
bad  dealt  with  the  debtor  under  the  wrong 
name.  Held,  that  the  claim  ot  the  creditor  was 
properly  scheduled,  and  a  disdiarge  in  bank- 
ruptcj  released  the  debtor,  under  Bankr.  Act 
July  1,  1896,  c  541,  S  17.  80  Stat  650  (U.  S. 
Com  p.  St.  1001,  p.  ^(28),  from  Uability  thereon. 

[Ed.  Note. — For  other  caaea,  see  Bankruptcy, 
Cent.  Dig.  S  775;  Dm^  Dig.  |  ^.*] 

2L  PATHEin  n  82*)~YOLtmTABT  Patuekt. 

Where  a  judcment  debtor,  who  had  obtain- 
ed a  diBchazge  in  bankrupt  releasing  bim  from 
liability  on  the  judrtnent,  delivered  to  an  offi- 
cer threatening  to  levr  on  the  entire  business 
of  the  debtor  to  satisfy  the  judgment  a  check, 
oo  the  anderstaDdinc  that  it  should  be  deposited 
with  the  derk  of  the  court  to  be  retnnud  to  the 
debtor  on  his  eatabllshing  his  dalm  that  tb»  lia- 
l^Uty  was  discharged,  the  dellTsry  ot  tile  Check 
was  not  a  voluntary  paynwntr  ind  Uia  debtor 
could  recorer  the  check. 

[Bd.  Note— For  other  cases,  see  Payment, 
Cent.  Dig.  H  254-266;  DecTDlg.  I  82.*} 

Appeal  from  District  Court*  Salt  LaJM 
Comity ;  M.  L  Ritchie,  Judge. 

Proceeding  by  Frank  Armonra,  alias 
Frank  Arlma,  to  quash  an  execution  issued 
against  him  on  a  Judgment  recovered  against 
him  by  G.  T.  Flnnell  and  another,  as  Flnnell 
&  Hutchings.  From  a  judgment  quashing 
the  execution,  the  judgment  creditors  aK>eaL 
Affirmed. 

E.  A.  Walton,  tox  aroeUants.  H:  A.  Smith, 
for  remHmdent. 

FRICK,  C.  J.  This  was  a  summary  pro- 
ceeding Instituted  in  the  forcing  action, 
and  based  npon  a  motion  to  quash  an  execu- 
tion which,  it  is  alleged,  was  issued  or  based 
upon  a  Judgment  which,  for  the  reasons  here- 
inafter stated,  was  and  is  unenforceable 
against  the  respondoit 

The  undisputed  facts,  briefly  stated,  are: 
That  on  the  6th  day  of  F^ruary,  1907,  re- 
spondent, under  his  name  of  Frank  Arlma, 
filed  his  petiUon  in  the  United  States  Dis- 
trict Court  in  which,  after  setting  forth  the 
necessary  facts,  he  prayed  to  be  adjudged  a 
bankrupt  and  discharged  as  such.  In  connec- 
tion with  said  petition,  he  duly  filed  the 
sdiedules,  oaths,  and  summary  required,  by 
the  bankruptcy  act.  In  such  schedules  he  set 
forth  the  fact  tbat,  among  others,  he  was  in- 
debted to  appellants  upon  an  open  account, 
which  he  sdieduled  in  the  following  words: 
"One  due  C  Y.  Flnnell  and  L.  J.  HutcMngs, 
doing  business  as  FinneU  ft  Hutchings,  a 
partnership,  ef  Bingham,  Utah,  contracted 
during  years  1804  and  1800,  being  an  open 
account  for  meat  and  merchandise  sold  and 
d^Tered  to  bankrupt,  of  the  full  ralue  of 


1128.30,  action  having  been  commenced  on 
this  account  in  the  Justice's  court  of  Murray 
City,  Utah;"  that  on  the  9th  day  of  Februa- 
ry, 1907,  the  United  States  District  Court 
duly  entered  an  order  adjudging  respondent 
a  bankrupt;  tttf  t  the  action  referred  to  in  the 
statement  just  quoted  from  was  pending  in 
said  jnsUce'e  court  when  respondent  was  ad- 
judged  a  bankrupt;  that  thereafter,  on  the 
3d  day  of  June,  1907,  and  after  all  of  the 
proristons  of  the  bankruptcy  act  had  been 
fully  compiled  with,  said  United  States  Dis- 
trict Court  duly  entered  an  order  discharg- 
ing respondent  from  all  debts  provable  under 
the  bankruptcy  act,  and  excepted  from  said 
discharge  only  such  as  are  excepted  in  said 
act ;  tbat  the  respondent  was  not  Indebted  to 
appellants  otherMse  than  on  said  open  ac- 
count and  in  the  amount  aforesaid;  that, 
notwlthstandli^  said  bankruptcy  proceed- 
ings, and  after  respondent  had  been  adju- 
dicated a  bankrupt  as  aforesaid,  appellants 
nevertheless  proceeded  with  the  action  pend- 
ing In  the  justice's  court  aforesaid,  and  on 
the  19tb  day  of  March,  1907,  a  Judgment  was 
entered  in  said  action  against  the  respond- 
ent; that  respondent  in  said  action  was 
sued  by  the  name  of  Frank  Armoura  and 
Judgment  was  entered  against  htm  by  said 
name,  although  his  true  name  is  Frank 
Arlma;  that  a  transcript  of  said  Judgment 
was  thweafter  duly  filed  in  the  office  of  the 
district  court  clerk  In  Salt  Lake  county,  and 
that,  prior  to  the  4th  day  of  July,  1010, 
an  execution  was  duly  Issued  by  said  clerk 
on  said  Judgment;  that  on  and  prior  to  the 
4th  day  of  July,  1010,  the  respondent  owned 
and  was  conducting  a  small  business  at 
Wandemere,  Salt  Lake  county,  from  which 
he  derived  some  profit;  tbat  on  the  4th  day 
of  July  aforesaid,  which  was  one  of  the 
best  business  days  in  the  year  for  said  busi- 
ness, respondent  during  said  day  bad  receiv- 
ed from  said  business  the  sum  of  $120 ;  that 
on  said  day,  while  the  respondent  was  con- 
ducting his  said  business,  and  while  his  re- 
ceipts were  Increasing,  one  C.  L.  Schettler, 
a  deputy  sheriff  of  Salt  Lake  county,  who 
had  the  execution  aforesaid  in  his  hands 
for  service,  demanded  payment  of  the  judg- 
ment so  obtained  in  said  justice's  court  of 
Murray  City  as  aforesaid,  whlcb,  with  Inter- 
est and  costs,  amounted  to  the  sum  of  ^12.- 
05,  from  the  respondent;  that  said  deputy 
sheriff,  at  the  time  he  made  demand  for 
payment  as  aforesaid.  Informed  respondent 
that  he,  said  deputy,  had  said  execution  in 
his  possession,  and  that,  unless  payment  of 
said  Judgment  were  made  immediately  by 
respondent,  be  (the  said  deputy)  would  close 
up  and  take  possession  of  respondent's  busi- 
ness; tbat  respondent  then  informed  said 
deputy  sheriff  that  he  (the  respondoit)  had 
obtained  the  benefit  of  the  bankruptcy  art, 
and  that  he  "had  been  discharged  in  bank- 
ruptcy from  said  ind^tedness;"  that  it  was 
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then  agreed  betweon  said  deputy  theriff  and 
reepondeDt,  in  order  to  prevent  said  deputy 
from  taking  poBBession  of  said  business,  re- 
spondent would  give,  and  he  did  give,  said 
deputy  a  check  for  the  amount  of  bald  Judg- 
ment, with  the  understanding,  however,  that 
said  check  was  to  be  deposited  with  the  clerk 
of  the  district  court  of  Salt  Lake  county, 
and  In  case  respondent  established  his  claim 
that  he  was  not  indebted  on  said  judgment 
because  of  his  discharge  as  a  bankrupt,  as 
aforesaid,  he  was  to  hare  his  check  return- 
ed to  him. 

The  deputy  sheriff  took  the  check  with 
that  understanding,  deposited  the  same  in 
the  clerk's  o£Bce,  and  the  respondwt  com- 
menced this  proceeding  to  quash  the  execu- 
tion  attempted  to  be  enforced  as  aforesaid. 
The  deputy  sheriff,  in  referring  to'  respond- 
ent's claim  that  the  execution  was  unjustly 
issued,  and  that  he  had  been  discharged  aa 
a  bankrupt,  said:  "I  told  him  I  didn't  know 
anything  about  that;  I  either  had  to  get 
the  money  or  levy  on  hla  place;  so  he  gave 
me  a  check.  •  •  *  i  told  him  I  would 
turn  it  Into  court.  He  said  'I  will  establish 
my  claim  (the  discbarge  in  bankmptcy).'  I 
said,  'You  can  do  that' "  Respondent  in 
this  connection  testifled:  "He  (the  deputy 
sheriff)  told .  me  if  I  don't  pay.  it  he  is  going 
to  levy  on  my  place,  attach  my  thlugs. 
That  time  I  was  doing  good  business. 
Fourth  of  July  I  got  the  best  day  in  the 
season.  *  *  *  I  was  busy;  was  afraid 
he  was  going  to  attach  If  I  didn't  pay;  levy 
on  my  place."  It  also  was  made  to  appear 
tbat  appellants,  under  the  name  of  Finnell 
&  Hutchlnga,  were  doing  business  at  Bing- 
ham, Salt  Lake  county,  when  respondent 
filed  hla  petition  In  bankruptcy.  Upon  cross- 
examination,  appellants'  counsel  sought  to 
show  that  respondent  was  known  by  more 
than  one  name,  and  in  this  connection  he 
was  asked  about  his  other  name,  Armoura, 
and  how  he  spelled  It  Respondent  answer- 
ed :  "That  Is  not  my  name,  but  the  court 
put  my  name  Frank  Armoura;  but  my  true 
name  Is  Frank  Arima."  By  this  the  witness 
meant  that  In  the  case  pending  in  the  Jus- 
tice's court  of  Murray  City  "the  court"  had 
given  him,  or  that  he  was  sued  by,  the  name 
of  Frank  Armoura,  instead  of  Frank  Arlma. 

Appellants  offered  no  evidence,  and  nothing 
is  made  to  appear  from  wbidi  it  can  be  infers 
red  that  respondent's  name  was  not  Arlma, 
or  that  he  was  ever  known  by  any  other 
name,  or  that  appellants  knew  and  dealt  with 
him  as  Armoura,  the  name  by  which  he  was 
sued.  It  also  appears  that  the  check  was 
cashed,  and  that  the  proceeds  thereof  were 
deposited,  instead  of  the  check,  with  the 
clerk  of  the  district  court  Upon  substan- 
tially the  foregoing  facts,  the  court  made 
conclusions  of  law  and  directed  Judgment 
Miat  the  execution  be  quashed,  and  tbat  the 
money  on  deposit  with  the  clerk,  as  afore- 
said, be  returned  to  respondent 

But  two  questions  are  presented  for  re- 


view :  (1)  Did  the  order  entered  by  the  TTnit- 
ed  States  District  Court  dlschai^ug  respond- 
ent as  a  bankrupt  debtor,  include  the  <daim 
In  question;  and  (2)  if  It  did  so,  was  the  pay- 
m^t  made  by  respondent  voluntary,  so  that 
he  may  not  recover  It  back? 

[1]  With  regard  to  the  first  proposition, 
section  17  of  the  bankruptcy  act  of  July  1, 
1898,  c.  541,  SO  Stat  650  (U.  S.  Gomp.  St  1901, 
p.  S428),  so  far  as  material  here,  provides: 
"A  discharge  In  bankruptcy  shall  release  a 
bankrupt  from  all  provable  debts  except  such 
as  *  *  *  (3)  have  not  been  duly  scheduled 
In  time  for  proof  and  allowance,  with  the 
name  of  the  creditor  if  known  to  the  bank- 
rupt unless  such  creditor  had  notice  or  &ct- 
ual  knowledge  of  the  proceedings  in  bank- 
ruptcy." If,  therefore,  the  claim  In  question 
was  duly  scheduled  as  provided  by  that  por- 
tion of  section  17  Just  quoted,  or  If  not  so 
scheduled  the  creditor  nevertheless  had  notice 
or  actual  knowledge  of  the  praidency  of  the 
bankruptcy  proceedings,  so  tbat  be  might 
have  proved  his  claim,  then  the  discharge  Is 
complete  This  precise  question  was  before 
the  Supreme  Court  of  Kansas,  in  tbe  case  of 
Zimmerman  v.  Ketchum,  66  Kan.  98,  71  Pac. 
264,  11  Am.  Bankr.  Rep.  100,  where  It  was 
held  that  if  the  claim  was  properly  scheduled 
then  the  bankrupt  was  entitled  to  be  dis- 
charged, where,  as  In  this  case,  it  appeared 
that  the  claim  was  one  which  was  provable 
under  the  bankruptcy  act  In  the  case  of 
Claater  v.  Soble,  22  Pa.  Super.  Ct  631,  10 
Am.  Bankr.  Rep.  446,  It  was  held  that  In  case 
a  claim  Is  reduced  to  Judgment  as  was  done 
In  tbe  case  at  bar,  after  the  bankruptcy  pro- 
ceedings had  been  commenced,  and  although 
the  claim  was  not  scheduled,  yet.  If  the  cred- 
itor has  actual  knowledge  of  the  pendoicy  of 
the  bankruptcy  proceedings  In  time  to  file 
and  prove  his  claim,  the  bankrupt  is  never- 
theless discharged  from  all  liability  on  such 
Jud^ent  The  court  in  referring  to  the 
provisions  of  section  17  of  the  bankruptcy 
act,  a  portion  of  which  we  have  quoted,  says: 
"It  is  very  dear  from  this  provision  the 
plaintiffs  having  admitted  tbat  they  had 
knowledge  of  the  proceedings  in  bankruptcy; 
that  the  defendant  was  discharged  from  all 
personal  liability  on  the  note  upon  which  the 
Judgment  was  entered.  It  follows,  of  course, 
tbat  the  Judgment  had  no  validity,  and  that 
all  proceedings  thereunder  were  absolutely 
void."  While  there  was  no  evidence  in  this 
proceeding  that  the  appellants  had  actual 
knowledge  of  the  pendency  of  the  bankmptcy 
proceedings,  yet  the  evidence,  to  our  minds, 
is  conclusive  that  the  claim  which  was  merg- 
ed into  a  judgment  on  whi<di  the  execution 
in  question  was  based  was  properly  schedul- 
ed by  respondent  in  time  to  permit  tbe  appel- 
lants to  prove  up  their  claim,  and  that  the 
claim  in  question  was  one  tbat  was  provable 
within  the  provisions  of  the  bankruptcy  act 

Appellants  dispute  tbe  fact  tbat  the  claim 
was  properly  B(dieduled,  but  they  base  their 
objection  entirely  upon  the  ground  tbat  re- 
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spondent  was  known  by  two  names,  namety, 
Arlma  and  Annoura.  As  we  bare  already 
shown,  re^ndent  was  sued  by  tlie  name  of 
Frank  Armoura,  and  the  Judgment  was  en- 
tered against  him  by  that  name.  The  bank- 
ruptcy  proceedings  were,  however,  commenc- 
ed and  conducted  In  the  name  of  Frank  Arl- 
ma, whlcb  was  respondent's  correct  name. 
It  la  contended,  therefore,  ■  that  app^lanta 
were  not  required  to  pay  any  attention  to 
baukrnptcy  proceedings  wherein  Arlma  was 
adjudged  a  bankrupt,  because  their  claim 
was  not  against  Arlma,  but  against  Armoura, 
and  that  Armonra  and  Arlma  are  not  Idem 
sonana.  The  dlfflcnlty  with  this  contention 
Is  that  there  la  not  a  word  of  testimony  that 
Arlma  ever  was  known  by  the  name  of  Ar- 
moura, or  that  If  be  was  that  appellants  ever 
dealt  with  blm  under  the  latter  name.  For 
aught  that  appears,  appellants  dealt  with 
respondent  under  his  name  and  the  misnomer 
f>ccnrred,  as  the  respondent  says  It  did.  In  the 
Jostice's  court  of  Murray.  The  question  of 
Idem  sonans  la  therefore  not  Involved,  nor  Is 
the  question  of  whether  the  claim  was  prop- 
erly scheduled  Involved.  In  scheduling  the 
claim,  respondent  did  all  that  the  bankruptcy 
act  required  him  to  do,  and  having  done  so 
he  la  entitled  to  be  released  from  the  claim 
in  question.  In  all  of  the  cases  dted  by  ap- 
pellants' counsel,  the  mistake  In  scheduling 
was  made  In  either  the  names  or  the  addresa- 
es  of  the  creditors.  The  mistakes  In  those 
cases  were  made  by  the  bankrupts,  and 
where  such  Is  the  case  the  bankrupt,  and 
not  the  creditor  whose  name  Is  Incorrectly 
given,  must  bear  the  consequences.  In  the 
case  at  bar,  however,  the  bankrupt  gave  the 
name  and  address  of  appellants  correctly  and 
scheduled  the  claim  In  conformity  with  the 
the  requirements  of  the  bankruptcy  act  If 
some  one,  therefore,  applied  to  respondent 
a  name  other  than  bis  own,  why  should  he  be 
made  to  snffer?  He  asked  to  be  adjudicated 
a  bankrupt  under  bis  own  name,  and,  as  we 
have  seen,  so  far  as  the  evidence  discloses, 
be  neither  claimed  any  other  nor  had  trans- 
acted business  under  any  other  name.  The 
only  ground,  therefore,  ui>on  which  the  con- 
tention that  the  claim  was  not  properly  sched- 
uled can  be  based  Is  the  one  that  the  ap- 
pellants bad  an  action  i>ending  at  the  time 
the  bankruptcy  proceedings  were  commenced, 
which  action  they  commenced  and  controlled 
themselves,  and  In  which  respondent  was 
called  Prank  Armoura,  instead  of  Frank  Ar- 
lma, as  he  should  have  been  called.  Elimi- 
nate from  this  case  the  action  pending  in  the 
justice's  court,  and  there  Is  not  even  a  shad- 
ow upon  which  to  base  the  contention  that 
the  claim  was  not  properly  scheduled.  Can 
appellanta  make  respondent  responsible  for 
their  own  or  the  justice's  blunder  in  apply- 
ing to  respondent  a  wrong  surname?  We 
think  not.  Appellants  have  not  referred  to  a 
single  case  wbioh  even  moots  such  a  doctrine. 
We  are  clearly  of  the  opinion,  therefore,  that 
the  dolm  In  ^neatlon  was  properly  schedul- 


ed; that  It  was  one  wblcta  was  provable 
under  the  bankruptcy  act;  and  hence  that 
respondwt,  by  bis  discharge,  was  released 
from  the  legal  obligation  sought  to  be  en- 
forced against  blm  under  the  executton  in 
question. 

[2]  In  proceeding  to  a  consideration  of  the 
second'  proposition,  we  remark  that  we  are 
hardly  prepared  to  admit  that.  In  view  of  the 
undisputed  facta ,  the  question  ef  voluntary 
payment  la  Involved.  It  seems  to  us  that  the 
check  was  given  and  received  upon  the  ex- 
press condition  that.  If  respondent  should  es- 
tablish the  fact  that  the  claim  in  question 
had  been  discharged  in  the  bankruptcy  pro- 
ceedings, he  should  then  receive  back  either 
the  check  or  the  money  which  the  check  rep- 
resented. Every  act  of  the  deputy  sheriff  and 
the  respondent  taken  after  the  receipt  of  the 
check  indicates  this  conclusion.  The  check, 
therefore,  was  merely  substituted  in  the  place 
of  respondent's  property  or  business,  which 
the  deputy  sheriff  threatened  to  levy  upon. 
We  think  no  one  wlU  dispute  that,  if  the  dep- 
uty sherltF  had  levied  on  and  had  taken  pos- 
session of  the  property  or  business  of  respond- 
ent, he  might  have  moved  to  quash  the  execu- 
tion, just  as  was  done;  and  if  it  had  been 
found  that  there  was  no  valid  Judgment  to 
support  the  execution  it  would  have  been 
quashed  and  respondent's  property  or  busi- 
ness returned  to  blm,  Just  as  was  the  case 
with  the  money  realized  from  the  check. 
After  a  levy  had  been  made,  the  proper  pro- 
cedure was  to  move  to  quash  the  execution. 
Gorecke  v.  Campbell,  24  Neb.  306,  38  N.  W. 
847.  We  think  respondent  was  not  prejudic- 
ed In  the  right  to  contest  the  validity  of  the 
execution  by  substituting  the  check  for  the 
business  or  property  which  the  deputy  sher- 
iff threatened  to  take  Into  posseaslon. 

But,  assnmlng,  as  counsel  for  appellanta 
has  assumed,  that  under  the  facts  It  may  be 
contended  that  the  doctrine  of  voluntary  pay- 
ment is  presented,  yet  the  question  remains 
whether  the  payment  In  question  constituted 
a  voluntary  payment  or  not.  It  seems  to  us 
that  all  the  facts  and  Inferences  point  to  a 
contrary  conclusion.  Respondent's  objection 
was  more  than  a  mere  temporary  protest, 
which  was  Ignored  or  disregarded  by  him  In 
giving  the  check.  As  we  have  seen,  the 
check  was  In  fact  given  conditionally,  and 
the  deputy  sheriff  himself  understood  and 
complied  with  the  condition.  The  check  was 
not  applied  In  payment  of  appellants'  claim, 
but  was  deposited  with  the  clerk  of  the  dis- 
trict court  and  respondent  Immediately  pro- 
ceeded to  establish  his  contention  that  be 
had  been  discharged  as  a  bankrupt,  just  as 
was  agreed  to  be  done.  Moreover,  respond- 
ent was  compelled  to  give  the  check,  or  per- 
mit the  deputy  sheriff  to  take  possession  of 
his  property  or  business.  If  this  was  not 
surrendering  property  under  compulsion,  then 
we  cannot  see  how  any  payment  could  be  ex- 
cused which  is  made  to  prevent  a  threatened 
levy  under  an  execution.  This  case  is  not 
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one  wbere  there  wu  a  threat  to  levy  on  or 
take  only  a  part  of  tiie  debtor's  propwty, 
bnt  the  threat  waa  to  levy  on  and  take  pos- 
seaslon  of  the  entire  btulneaa — all  the  debt- 
or had.  U  the  jndgmeiit  on  which  the  execu- 
tion was  based  was  given  upon  a  claim  from 
whidi  rflQwndent  had  been  released  by  the 
discliuge  in  bankmptcy,  then  the  attempted 
levy  was  wrongful,  and  respcmdent.  In  order 
to  prevttit  It,  was  jostifled  In  giving  the 
check.  Wbere  payment  Is  made  under  such 
circumstances,  we  think  the  great  weight  of 
authority  is  to  the  effect  that  the  paymoit 
Sb  Involuntary  and  may  be  recovered  back. 

In  2  Page  on  Contracts,  i  802,  the  author, 
In  discussing  this  subject,  says:  "The  weight 
of  authority  Is  that  payments  made  to  pre- 
vent a  threatened  wrongful  seizure  of  per- 
sonality are  made  under  duress  and  may  be 
recovered."  In  Cox  v.  Welcher,  e&  Mich.  263. 
86  N.  W.  69,  13  Am.  St  Bep.  839.  Hr.  Jus- 
tice Campbdl,  la  speaking  for  Uie  court, 
says:  "The  attonpt  to  comptf  payment, 
where  there  Is  no  legal  burdoi,  Is  regarded 
as  a  1^1  injury;  and  payment  made  to 
avoid  the  seizure  and  sale  of  property  to  pay 
a  wrongful  claim  caax  be  recovered  ba<ft  as 
an  extorted  sum  for  which  there  was  no 
consideratton."  In  Taylor  v.  Hall,  71  Tex. 
213,  216.  9  S.  W.  141. 142.  the  Supreme  Court 
of  .Texas,  In  referring  to  the  varloas  condi- 
tions under  which  the  law  pmntts  inyments 
of  money  to  be  recovered  back,  says:  "The 
payment  Is  gmerally  held  involuntary  and 
recoverable  by  the  jnyor,  when  made  to  an 
officer  who  has  power  Immedlatdy  to  enforce 
the  collection."  In  Lembom  v.  County 
Com'rs,  97  n.  S.  181,  185  (24  U  Dd.  92Q), 
Mr.  Justloe  Bradley,  speaking  for  the  court, 
observes:  "It  is  settled  by  many  authorities 
that  money  paid  by  a  peiscm  to  prevent  an 
illegal  seizure  of  his  prawm  or  property  by 
an  officer  claiming  authority  to  seise  the 
same,  or  to  liberate  his  person  or  property 
from  111^^  detention  by  such  officer,  may  be 
recovered  back,  In  eat  action  for  money  had 
and  received,  on  the  ground  tiiat  the  pay- 
ment waa  oonqmlsory,  or  by  duress  or  extor- 
tion." In  22  A.  A  B.  Ency.  L.  (2d  Ed.)  p. 
617,  the  law  upon  this  subject  Is  stated  thus: 
"Payments  to  prevent  a  threatened  unlaw- 
ful seizure  of  personal  property  are  consid- 
ered compulsory,  within  the  meaning  of  the 
rule  permitting  the  recovery  back  of  compul- 
sory payments,  to  the  same  extent  as  pay- 
ments to  secure  the  possession  of  property 
unhLwfnlly  withheld." 

The  attempted  seicure  in  the  case  at  bar 
was  for  a  claim  which  had  been  duly  schedr 
ttled  by  the  respondoit  and  from  which  he  had 
been  discharged.  If,  under  snch  circumstanc- 
es, a  business  man  may  continuously  be  har- 
aaaed,  then,  as  pointed  out  in  the  case  of 
Glaster  v.  Soble^  supra,  a  discharge  In  bank- 
ruptcy falls  far  short  of  affording  the  protec- 
tion that  is  Intended  by  the  bankruptcy  act 


We  are  dearly  of  the  opinion  that  the 
Judgment  quashing  the  executton  and  order- 
ing the  return  of  the  luroceeds  of  the  chedc 
to  napon^eat  under  the  facta  and  drcum- 
stances  is  rltfit,  and  It  Is  therefore  affirmed, 
with  costs  to  respondent 

McCABTT  and  STRAUP,  JJ.,  concur. 


TOWN  or  MAPLBTTON  et  al.  v.  KBLLT. 
(Supreme  Court  of  Utah.   June  1^  19113 

1.  Plbadiho  346*)— JuooiuifT  on  Plsao- 

INQS. 

Where  the  answer  preaentB  a  material  issab 
the  cooTt  may  sot,  without  a  bearing  of  and 
Coding  on  the  issae,  enter  judgment 

lEi.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  Ii  106&-10Q8:  Dec.  Dig.  |  815.*] 

2.  PUEADUfO       845*>~JnDOHSHT  OH  PlCU>- 

INGS. 

Where,  in  a  Boit  involving  the  right  to  the 
water  of  a  stream,  the  complaint  pleaded  a  jadg<- 
ment  and  alleged  that  the  rights  to  the  watw 
were  adjudged  thereby,  and  that  plaintiff  was 
entitled  to  the  water,  and  that  defendant  was 
bound  by  the  judgment  an  answer  denyii^  that 
defendant  waa  bound  by  the  judgment  and  de- 
nying that  the  water  had  ever  been  appropriat- 
ed by  plaintiff,  or  by  any  one  else,  raised  issues 
o(  uxt,  and  the  court  could  not  render  judgment 
for  plaintiff  on  the  pleadings;  it  being  snfflcient 
to  prevent  a  jadgment  on  Uie  pleadings  tbet  the 
answer  presents  a  single  material  issue. 

[Ed.  Note.— For  other  cases,  see  Pleadlo^ 
Cent  Dig.  H  1065-1059;  Dec  Dig.  |  345.*] 

Appeal  from  District  Courts  Utah  County; 
J.  B.  Booth,  Judge. 

Action  tty  the  Town  at  Mapleton  and  ai^ 
other  against  T.  R.  Kelly.  From  a  Judgment 
for  plaintiffs  entered  on  the  pleadings,  de- 
fendant appeals.  Reversed  and  remanded. 

Rydaldi  4  McOurrin,  for  appellant  A. 
Saxey,  for  respondents. 

FRICE,  C.  J.  This  is  an  appeal  from  a 
Judgment  entered  against  appellant  on  the 
pleadings.  The  material  facta,  briefly  stated, 
are  in  substance  as  follows: 

On  the  28th  day  of  Mardi,  pursuant  to 
Comp.  Laws  Utah  1907,  i  1288x6,  appeUant 
made  application  to  the  state  mgineer  of  this 
state  to  be  permitted  to  appropriate  2.7$  co- 
ble feet  per  second  of  the  watm  of  Maple 
Canyon  creek,  a  small  stream  In  Utah  county. 
Aivellant  duly  complied  wldk  the  provisions 
of  the  section  just  referred  to,  and,  pursuant 
to  the  notice  therein  required  to  be  published, 
respondents,  In  due  timc^  filed  a  protest  to 
appdlanfs  application  as  provided  in  see* 
tlm  1288x9.  A  bearing  was  duly  had  b» 
fore  the  state  engineer  iQKm  said  applicft> 
tlon  and  protest  After  having  heard  the 
parties,  the  state  engineer  granted  appellant's 
application,  and  respondrait  pursuant  to  seo- 
tioa  1288x14,  commenced  an  action  In  tlie  dl» 
trlct  court  of  Utah  county  "for  the  pnrpon 
of  adjudicating  the  questions  Involved  bft- 
tvnea  the  applicant  and  the  protestant"  Re- 
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spondoits,  u  plalntifb  In  the  said  action,  set 
fortb  In  tiielr  complaint  the  corporate  exist- 
ence of  the  town  of  Mapleton  and  the  town 
of  Sprlngrllle,  pleaded  by  copy  all  of  the  pa- 
pers that  were  filed  with  the  etate  engineer 
on  the  hearing  aforesaid,  and  set  forth  the 
proceedings  had  on  appellant's  application 
in  folL  It  also  pleaded  a  certain  Judgment 
or  decree  rendered  by  the  district  court  of 
Utah  county  In  which  it  was  allied  that 
long  prior  to  the  filing  of  appellant's  appli- 
cation it  was  adjudicated  therein  that  the 
water  soagbt  to  be  appropriated  by  appellant 
bad  been  appropriated  and  used  by  Sprlng- 
Tllle  and  Mapleton,  the  two  municipalities 
aforesaid,  and  that  the  appellant  as  a  resi- 
dent and  water  user  of  said  Springrllle  was 
bound  by  aaid  judgment  or  decree.  It  la  al- 
leged, in  aubetance,  that  the  rights  to  the  wa- 
ter in  the  stream  In  qnestion  had  been  ad- 
judicated and  settled,  and  that  appellant,  in 
attempting  to  appropriate  the  water  mention- 
ed in  his  application,  would  interfere  with 
each  rights.  The  facts  are  stated  in  the  com- 
plaint with  much  particularity,  and  many  de- 
tails are  aet  forth  which  It  Is  not  deemed  nec- 
essary to  refer  to  here. 

Appellant  demurred  to  the  complaint  both 
generally  and  specially.  The  demurrer  was 
overruled,  and  appellant  filed  an  answer,  In 
which,  aftw  admitting  the  corporate  capacity 
of  the  town  of  Map,leton,  he  made  admissions 
as  follows:  "Admits  that  the  notice  to  wa- 
ter users  was  filed  by  defendant  as  In  said 
complaint  of  plaintiffs  aet  forth.  Admits 
that  plaintiffs  filed  protest  to  said  application 
in  words  and  figures  as  In  said  complaint  al- 
leged. Admits  that  defendant  made  and  filed 
in  the  oOlce  of  the  state  engineer  his  affidavit 
in  rebuttal  as  set  out  In  said  complaint,  and 
admits  that  R.  Lovell  MendenhaU  filed  his  ad- 
ditional affidavit  against  the  application  of 
defendant,  and  admits  that  the  state  engineer 
of  the  state  of  Utah  duly  approved  the  said 
application  of  defmdant  as  In  said  faomiilalnt 
aUeged." 

The  foregoing  are  all  of  the  admissions  con- 
tained in  appellant's  answer.  The  denials 
following  the  admissions  are  stated  as  fol- 
lows: "Denies  generally  and  specifically  each 
and  every  all^tlon  in  said  complaint  con- 
tained which  is  not  herein  specifically  admit- 
ted." This  general  denial  (for  that  is  all  it 
amounts  to)  was  followed  by  affirmative  mat- 
ters in  the  answer,  which,  in  snbstance,  are: 
That  appellant  made  application  to  the  state 
engineer  for  the  right  to  appropriate  2.75  cu- 
bic feet  per  second  of  water  from  Maple  Can- 
yon cre^;  that  be  intends  to  use  said  water 
for  irrigation  and  domestic  purposes;  that 
the  water  applied  for  has  never  been  appro- 
priated by  respondents  or  either  of  them,  or 
by  any  person  except  def^dant 

Attae  flilns  the  forgoing  answer,  reqK>nd- 


ents  moved  for  judgment  on  the  pleadli^, 
which  motion  was  granted,  and  judgment  de- 
nying appellant's  application  to  appropriate 
the  water  applied  for  was  duly  entered. 

The  only  question  for  determination  is: 
Did  the  court  err  in  entering  judgment  on 
the  pleadings?  Counsel  for  appellant  insist 
that,  In  view  of  the  denials  and  averments 
contained  In  the  answer,  the  court  erred  in 
entering  such  a  judgment.  Upon  the  otiier 
band,  counsel  for  respondents  Insiste  that  the 
answer  admitted  every  material  allegation  of 
the  complaint,  and  hence  the  court  was  re- 
quired to  enter  judgment  on  the  pleadings. 

[1]  It  cannot  be  doubted  that,  if  the  an- 
swer presented  any  material  Issue,  then  the 
court  could  not,  without  a  hearing  of  and 
finding  upon  sncb  issue,  enter  Judguient. 
Does  the  answer  In  tbla  case  present  a  mate- 
rial Issue? 

[2]  In  our  judgment  It  presents  not  only 
one  but  a  number  of  such  Issues.  Counsel 
for  respondents  assumes  that,  because  the  an- 
swer admitted  that  certain  affidavite  and 
Judgments  were  set  forth  In  the  complaint, 
therefore  such  admissions  are  tantamount 
to  an  admission  of  the  truth  of  the  stete- 
ments  conteined  In  the  matters  pleaded  as 
aforesaid.  While  as  to  some  of  the  matters 
pleaded  In  the  complaint  this  may  be  so,  yet 
as  to  others  this  manifestly  does  not  follow.. 
For  instance,  the  appellant  by  his  denials 
clearly  denied  that  he  was  bound  by  the  Judg- 
ment or  decree  set  forth  in  the  complaint  It 
Is  also  in  effect  denied  that  the  water  sought 
to  be  appropriated  had  ever  been  appropri- 
ated by  respondente  or  by  any  one  else.  Be- 
sides this,  there  are  other  matters  covered 
by  the  denials  which  It  is  not  necessary  to 
refer  to  now.  It  Is  sufficient  to  prevent  a 
Judgment  on  the  pleadings  If  the  ansv^er  pre- 
sented a  single  material  issue.  25  Cyc.  769; 
11  Ency.  PI.  ft  Pr.  1032-1033;  Wldmer  v. 
Martin,  87  Cal.  88,  25  Pac.  264;  Martin  v. 
Porter,  84  Cal.  476,  24  Pac.  109;  Botto  v. 
Vandament,  67  Cal.  332,  7  Pac.  763;  WUlls  v. 
Holmes,  28  Or.  265,  42  Pac.  989. 

With  regard  to  the  ultimate  merlte  of  the 
controversy  we  are  not  now  concerned. 
Whether  the  water  is  open  to  application  In 
any  view  that  may  be  token  under  all  the 
facts  and  circumstances  as  they  may  devel- 
op at  the  trial  is,  however,  a  matter  upon 
which  appellant  Is  entitled  to  a  hearing  and 
findings.  This  Is  draled  blm  the  judg- 
ment in  question. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court, 
with  directions  to  vacate  the  Judgment  and 
to  proceed  to  hear  the  case  upon  all  questlODS 
put  in  issue  by  the  anawer.  Appellant  to 
recover  coste. 

McOABTY  and  STRACP,  JJ^  cmciir. 
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BUOO  T.  TOLMAN. 
(Sapnme  Court  9t  Utah.   Jniu  15,  1911.) 

1.  E^iDiiroK  (I  t^)— Judicial  Notzcb— Emcr 
OF  Gabhishicsnt. 

The  courts  may  take  Judicial  notice  that 
otdiDarilr  an  asrignmeut  of  vages,  earned  or  to 
be  wnei,  or  garniBhmeiit  of  wagei,  Impatn  no 
wrong  or  mlscoDdiict  to  the  debtor. 

[Gd.  Note.— For  other  easea,  aee  Dridence, 
Dec.  Dig.  S  5.*] 

2.  DaUAOES  (I  91*)— EbCEUFLABT  DAICAQIS— 
QBO  DNDB— MaLICB. 

A  person  with  the  same  somanie  and  ini- 
tials as  plaintiff,  who  was  a  nilroad  fireman, 
went  to  a  money  loaner  and  borrowed  money, 
giving  an  asdgnment  of  wages  earned,  or  to  be 
earned  at  some  spedfied  time,  from  the  railway 
company  in  whose  employ  plaintiff  then  was. 
After  a  default  plaintiff,  in  response  to  notice 
to  appear  at  defendant's  office  and  pay  the  bal- 
ance due  on  the  loan,  appeared  there  and  in- 
formed a  woman  in  charee  that  the  signature 
was  not  his,  and  that  he  bad  not  borrowed,  the 
money.  Six  or  eight  months  thereafter  he  was 
again  notified  to  call,  which  he  did,  giving  the 
same  assurance  and  again  writing  his  name  on 
a  paper  which  he  left  at  the  office.  Later,  one 
day  before  pay  day,  and  without  farther  notice, 
defendant  filed  with  the  railway  company  an  as- 
signment of  wages,  and  on  pay  day  the  pay^ 
master  informed  plaintiff,  in  presence  of  a  large 
number  of  his  coemplc^te,  that  defendant,  nam- 
ing him,  had  plaintiff's  check,  and  "that  he 
should  keep  away  from  these  people."  Plain- 
tiff immediately  went  to  defendant's  office  and 
convinced  the  woman  In  charge  that  the  signa- 
tare  was  not  his,  and  plaintiff's  check  was  re- 
leased. Two  days  thereafter  plaintiff  was  sus- 
pended and  kept  out  of  employment  for  21  days 
by  reason  of  the  acts  of  the  defendant.  Held, 
that  defendant's  acts  were  not  wanton  and  mall- 
cloas,  ftttd  exemplary  damages  were  not  recover^ 
able. 

[EH.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  198;  Dec.  Dig.  1  9l*] 
8.  DAUAQKS  (S  91*)— "EiXSlCPLABT  DAMAaKB"— 

Gbodnds. 

Exemplary  damages  are  such  as  are  in  ex- 
cess of  the  actual  loss,  and  are  allowed  where 
a  tort  is  aggravated  by  evil,  or  where  the  defend- 
ant acted  willfully  or  with  such  gross  negli- 
gence as  to  Indicate  a  w&nton  disregard  at  the 
rights  of  others.  The  law  does  not  allow  such 
damages  for  mere  negligence,  though  gross,  nor 
for  mistakee  that  may  affect  the  rights  of  others, 
uoleas  some  acts  indicative  o(  bad  motives  or  in- 
tentlwi  to  oppress  or  wrongCoUy  harass  another 
is  manifest  (citing  8  Words  and  Phraaes,  pp. 
2B77,  2578). 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  193-201;  Dec  Dig.  i  91.»] 

4.  Appeal  akd  Kbbob  (|  1140*)— Dibposi- 
IlOn  OP  CAUBB— CONDinOHAL  Afbibuance. 
TThere  platntifTB  actual  damages  were  cer- 
tain and  ascertainable,  amounting  to  $54.60,  and 
he  was  erroneously  permitted  to  recover  exem- 
plary damages,  and  the  verdict  awarded  was 
1864.60,  the  court,  on  appeal,  would  not  reverse 
the  Judnnent  unconditionally,  but  would  affirm 
It  for  ctrnditioned  on  ranittitur  of  $800. 

[Bd.  Note. — ^For  ether  cases,  see  Amteal  and 
Bfror,  Cent  Dig.  U  44^-4S78;  Dec  Dig.  i 
1140.^3 

Appeal  from  District  Oonrt,  Bait  Lake 
Oonntr;  U.  L.  Bltchle,  Judge. 

Action  by  H.  F.  Rugg  against  D.  H.  Tolman, 
doiiv  tmslness  as  the  Union  Credit  A  InvMt- 
moit  Company.  Judgment  for  jdalntlff,  and 


defendant  appeals.    Modified  and  affirmed 

condltlonallr. 

W.  R.  HntchlnsoQ,  for  ai^Iant  Danid 
Harrington,  for  respcmdrat. 

FRICK,  C.  J.  This  was  an  action  to  re- 
cover damages  alleged  to  liaTe  been  soBtain- 
en  by  respondent  an  account  of  having  been 
discharged  by  his  em^yer  by  reastm  of  the 
"wlUfol,  wrongful,  and  malidons"  acts  of 
appellant  as  hereinafter  stated. 

The  material  facts,  taken  from  respond- 
ent's statement  of  the  facts,  most  favorable 
to  him,  in  snbstanee,  are:  Tliat  on  September 
1,  1006,  a  man  signing  his  nsrae  as  H.  F. 
Rugg,  which  is  the  name,  including  the  bil< 
dais,  of  respondent,  obtained  a  loim  of  ^.80 
from  appellant,  who,  it  seems,  was  engaged 
In  the  business  of  Iraiding  money  to  peracms 
employed  for  wages  or  on  salaries;  that  said 
loan  was  to  be  repaid  in  Installment,  and  to 
secure  its  repayment  the  man  signing  as 
aforesaid  asBlgned  to  appellant  his  wages 
earned  or  to  be  earned  wltbln  a  specified  time 
from  the  Rio  Grande  Western  Railway  Com- 
pany In  whose  onploy  be  said  he  then  was ; 
that  no  spedal  or  partienlar  descriiitlon  ol 
the  man  obtaining  the  loan  was  made  or  kept 
in  the  office  of  ai^Uant  at  the  time  the  loan 
was  made;  that  tlie  iwrson  obtaining  said 
loan,  wltbin  a  short  time  thereafter,  paid 
two  Installments  thereon  of  $6.60  each, 
amoimting  to  $18.20,  tearing  a  balance  due; 
that  on  November  10,  1906,  the  person  who 
borrowed  the  money,  tmder  the  name  of  H. 
F.  Ruck  wrote  appellant  a  letter  directed  to 
Salt  Lake  0il7>  dated  at  Sacramento,  Cel., 
In  which  be  Informed  appelant  that,  "owing 
to  my  absence  ftom  the  dty,  It  wiU  be  about 
the  IStb  of  the  month  before  the  payment 
doe  on  my  loan  will  reach  yoor  office,  as  I 
will  hare  to  send  It  from  here  after  I  get  my 
money  from  Salt  Lake  City ;"  that  appellant 
received  no  remittance  from  the  writer  of 
said  letter  as  indicated  therein,  nor  did  be 
make  any  further  payments  on  said  loan; 
that  in  October,  1007,  said  loan  not  having 
been  paid,  and  being  long  past  due,  the  re* 
spondoit  received  notice  to  appear  at  the  of- 
fice of  appellant  and  pay  tiie  balance  due 
thereon;  that  respondmt,  with  bis  brother, 
called  at  appellant's  office,  and,  when  shown 
the  papers  and  signatnre  of  H.  F.  Rugg,  the 
person  who  borrowed  the  money,  be  informed 
the  young  woman  In  charge  of  the  office  that 
the  s^natnre  to  the  ittpers  evidencing  said 
loan  and  assignment  of  wages  was  not  his, 
and  that  be  had  not  borrovred  any  money 
from  appellant,  and  hence  did  not  owe  him 
anything,  and  to  convince  the  young  lady  in 
charge  that  the  Blgnature  on  the  papers  was 
not  his  be  wrote  bis  name  on  a  paper,  as  re- 
quested by  her,  and  left  the  paper  with  bar ; 
that  matters  remained  in  tills  CfmditlCQi  for 
six  or  eAgbt  montbs  thereafter,  when  respond- 
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eat  was  again  notUled  to  call  at  appellant's 
office  at  Salt  Lake  City,  and  tbls  time  hia 
fathu"  went  with  him,  and  he  again  Informed 
tlie  yonng  woman  then  in  charge  that  the 
signature  to  the  papers  was  not  his,  and  at 
her  request  he  again  wrote  his  name  on  a 
paper,  which  he  left  with  her;  that  nothing 
further  was  done  in  the  matter  nntll  the  9th 
day  of  Jnne,  1909,  when,  without  further 
notice  to  respondent,  the  employes  of  appel- 
lant filed  with  the  railway  company  aforesaid 
the  assignment  to  appellant  of  what  was 
assumed  to  be  respondent's  wages  and  de- 
manded the  wages  dae  to  respondent  for  the 
currrait  month;  that  on  the  10th  day  of  June, 
1009,  the  same  being  the  regular  pay  day  of 
said  railway  company,  the  respondent,  with 
other  anployes,  called  for  his  pay  check  at 
the  pay  car  of  the  railway  company,  and  the 
paymaster  of  said  company  then  informed  re- 
spondent, in  presence  of  a  large  number 
("eight  or  ten")  of  his  coemployfis  that  "Tol- 
man  (the  appellant)  bad  Ills  check,  and  that 
be  aboald  keep  away  from  these  people;" 
that  respondent  Inuoediately  went  to  appel- 
lant's office  again  and  Informed  the  young 
lady  in  charge  of  the  office  what  bad  hap- 
pened, and  he  again  Insisted  that  be  owed 
AHiellant  nothing,  and  that  his  check  was 
wrongfully  withheld  from  him. 

It  also  appears  from  the  record  that  at  this 
time  respondent  apparently  succeeded  In  con- 
Tincing  the  young  woman  who  was  In  the  of- 
fice at  that  time  that  the  signature  to  the 
papers  evidencing  the  loan  and  assigning  the 
wages  was  not  bis,  and  that  he  did  not  owe 
the  debt.  ThB  young  woman  thereupon, 
within  an  hour  after  respondent  bad  called 
at  the  office  as  aforesaid,  delivered  to  his  at- 
torn^ a  release  of  the  dbeck,  and  respondent 
at  once  wait  to  tbe  paymaster  and  obtained 
his  cbeck  and  went  back  to  work  for  tbe 
railway  company.  In  two  days  thereafter, 
however,  the  caller  of  the  railway  company 
Informed  respondrat  that  he  was  suspended 
from  or  was  oat  of  service  for  tbe  reason 
that  hla  wages  had  been  garnished  or  held 
up  u  aforesaid.  B^randent  contends  that 
his  services  were  dispensed  with  under  the 
rules  of  the  company,  because  the  appellant, 
after  giving  respondent  the  release,  did  not 
Immediately  notify  tbe  proper  d^artment  of 
the  railway  company  of  such  release;  tbat 
respondent  did  not  do  tbls  because  it  was 
not  hia  doty  to  do  it,  and  tbat  he  bad  done 
aU  tbat  be  was  required  to  do  In  the  matter; 
that  in  view  that  aiv^ant  did  not  notify 
the  proper  ofllcers  of  said  department  tb^ 
assumed  tbat  respondent  bad  not  obtained  a 
rdeaae  of  bis  check,  and  boice  suspended 
falm  from  bis  employment.  Respondent  was 
out  o£  em^oyment  for  a  period  of  21  days. 
Wbfle  emidoyad  bis  wages  were  92-60  per 
day,  and  bis  actual  damages  which  were 
canaed  appellanfa  acts  as  aforesaid 
amovnted  to  964.69.  It  waa  also  made  to  ap- 
pear  tbat  wlien  the  loan  was  made  and  dur- 
ing tba  time  herein  mentioned  be  was  in  the 


employ  of  the  Rio  Grande  Western  Railway 
Company  as  fiteman.  Respondent,  however, 
also  allied  that  by  reason  of  the  acts  and 
conduct  of  appellant's  employes  and  the 
statement  made  by  the  paymaster  of  the  rail- 
way company  that  respondent's  check  had 
been  held  up  by  appellant  he  was  "personal- 
ly humiliated  and  injured  In  the  estimation 
of  his  fellow  workmen,  and  the  same  caused 
him  great  distress,  *  *  *  to  his  Injury 
in  tbe  sum  of  91,000."  No  evidence  was  ad- 
duced, however,  In  support  of  the  claim  for 
consequential  damages,  except  tbe  facts 
above  set  forth  and  respondent's  statement, 
on  direct  examination,  that  he  was  "greatly 
humiliated"  by  tbe  statement  made  by  the 
paymaster  in  presence  of  respondent's  co- 
employSs  that  his  cbeck  bad  t>een  held  up  by 
appellant  On  cross-examination,  however, 
be  admitted  tbat  his  meutal  equilibrium  had 
never  been  disturl)ed;  tbat  he  had  lost  no 
sleep  over  tbe  matter;  and  that  both  bis 
mental  and  physical  condition  bad  always 
remained  normal. 

There  Is  considerable  evidence  on  tbe  part 
of  appellant,  some  of  which  Is  In  direct  con- 
flict with  tbe  statements  and  otlier  evld^ce 
of  respondent.  We,  however,  deem  It  unnec- 
essary to  refer  to  such  evidence,  except  to 
say  that  it  Is  practically  undisputed  tbst  ap> 
pellant  had  a  bona  fide  claim  against  some 
man  who  signed  his  name  as  H.  F.  Rugg,  tbe 
name  of  respondent;  tbat  such  signature 
was  conceded  by  both  parties  to  be  a  for- 
gery; that  appellant  himself  lived  in  New 
York  City,  and  that  his  entire  business  in 
Salt  Lake  City  was  conducted  by  female  em- 
ployfis ;  that  different  young  women  were  In 
charge  of  the  office  at  the  sevwal  times  when 
respondent  called,  as  herelnbtfore  stated,  by 
reason  of  tbe  fact  that  tbe  young  women 
employ^  would  be  changed  from  time  to 
time.  There  Is  no  evidence  whatever  that 
appellant  had  any  personal  knowledge  of  tba 
facta  and  drcnmstancea,  or  tbat  any  one  of 
the  young  women  with  whom  respondent 
bad  dealings  in  the  office  knew  him  person- 
ally or  luid  any  knowledge  with  respect  to 
the  loan  other  than  what  appeared  from  the 
papers  evidencing  the  same  and  from  the  rec- 
ord kept  in  tbe  office,  which  was  very  mea- 
ger, giving  a  mwe  ontUna  of  tbe  facta  tbat 
the  loan  bad  been  made  to  a  person  by  tbe 
name  of  H.  F.  Bugg,  when  it  was  made^  tbe 
amount  thereof,  and  tbe  amount  of  the  pay- 
ments and  the  dates  when  made.  There  was 
also  a  brief  esxtxj  to  the  effect  tbat  H.  F. 
Bugg,  presumably  the  req^ondent,  "says  be 
isn't  our  man.  Tbat  bis  stepbrother  forged 
his  name;"  and  some  entries,  dated  Augoat 
6, 1906,  showing  that  Uie  employes  of  appe- 
lant bad,  prior  to  tlmt  date,  obtained  some 
informatifm  from  a  few  bnslnera  men  of 
Salt  lAka  City  concerning  tbe  standing  of  a 
young  man  by  tbe  name  of  H.  F.  Bugg. 

Tbe  jury  found  for  tbe  respondent  and  al- 
lowed him  as  damages  the  sum  of  9854.60. 
From  this  vwdict  It  is  apparent  tbat  In  ad- 
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dltlon  to  tbe  actual  damaga  claimed  by  re- 
spoodent,  all  of  wblch  tbe  jury  allowed  as 
claimed,  the  Jury  also  awarded  him,  either 
AS  consequentlai  or  exemplary  damages,  or 
both,  tbe  sum  of  The  appeal  Is  from 

the  judgment  entered  on  the  verdict 

The  principal  errors  assigned  relate  to  the 
giving  of  certain  Instructions,  and  that  there 
Is  no  evidence  In  support  of  tbe  verdict  and 
judgment  In  excess  of  the  actual  damages 
sustained  by  respondent  The  latto*  assign- 
ment presents  the  real  question  In  the  case, 
since  the  objection  to  the  Instructions  relates 
to  the  aame  question,  presenting  It  in  anoth- 
er form  merely.  Tbe  court  charged  the  Jury 
that  if  they  allowed  exemplary  damages  they 
should  B^arately  state  In  their  verdict  tbe 
amount  they  allowed  as  actual  and  what 
amount,  If  any,  they  allowed  as  exemplary 
damages.  As  we  have  pointed  out  the  Jury 
dmply  found  for  respondent  and  assessed  his 
damages  at  the  sum  of  $854.60,  when  tbe 
proof  showed  only  $54.60  as  actual  damages. 
As  there  was  no  evidence  of  actual  dam- 
ages beyond  the  sum  of  $54.60,  the  $800  must 
have  been  allowed  respondent  for  humilia- 
tion or  as  exemplary  damages.  Tbe  court 
submitted  tbe  case  to  the  Jury  upon  the  theo- 
ry that  they  might  award  respondfflit  exem- 
plary damages.  In  otir  Judgment  there  is  no 
evidence  upon  wblch  to  base  a  finding  tbat 
respondent  suffered  any  substantial  damages 
by  reason  of  his  humiliation  in  the  sum  of 
$800,  or  In  any  other  amount  To  allow 
such  a  verdict  to  stand  upon  the  present 
state  of  the  evidence  would  Ui  legal  effect 
amount  to  confiscation.  It  would  compel  the 
appellant  to  transfer  $800  of  bis  money  to 
respondent  when  there  was  no  1^1  right  In 
respondoit  to  recetve  said  nm  from  appel- 
lant 

Upon  what  facts  are  such  a  verdict  and 
judgment  based?  Briefly  these:  That  some 
person  obtained  a  loan  from  appellant  and 
signed  the  name  of  respondent  to  tbe  papers 
evidencing  the  same,  and  to  tbe  assignment 
of  the  wages  to  be  earned  from  tbe  railway 
company  securing  the  repayment  of  the  mon- 
ey borrowed ;  that  the  employCs  of  appellant 
In  attempting  to  collect  tbe  loan  made  a  mis- 
take In  assuming  that  respondent  had  bor- 
rowed the  money,  and  In  further  assuming 
tbat  be  bad  made  the  assignment  of  bis 
wages  and  in  filing  It  with  tbe  railway  com- 
pany; that  after  said  assignment  was  filed 
the  paymaster  of  the  railway  company  re- 
fused to  deliver  to  respondent  his  check  for 
the  current  month,  unless  the  assignment 
was  withdrawn;  that  respondent,  after  the 
refusal  of  the  paymaster  to  deliver  his  check, 
Immediately  went  to  the  young  women  in 
charge  of  appellant's  business  and  apparently 
convinced  her  that  he  bad  not  borrowed  the 
money  nor  made  the  asslgnmrat  of  wages, 
and  within  an  hoar  thereafter  the  claim 
upon  respondent's  tiitck  was  withdrawn,  and 
he  went  to  tbe  pay  car  of  tbe  railway  com' 
pany  and  obtained  bla  eheckp  and  tbat  two 


days  thereafter  he  was  suspended  from  ser- 
vice by  the  railway  company. 

Upon  these  facts,  therefore,  tbe  Jury  not 
only  allowed  reqrandrat  every  cent  of  actual 
damages  which  he  proved,  but  they  added 
thereto  the  sum  of  $800  for  something  called 
respondent's  humiliation,  or  something  else. 
It  must  be  conceded  tbat  appellant  bad  no 
right  to  Interfere  with  respondent's  affairs 
or  to  prevent  him  from  promptly  obtaining 
his  pay  check,  and  In  case  of  any  Interfer- 
ence in  tbat  regard  appellant  would  have  to 
indemnify  respondent  for  any  injury  and 
damages  that  were  the  direct  result  of  such 
Interference^  If  respondent,  however,  sus- 
tained any  damages  and  appellant  has  fully 
compensated  him  therefor,  then,  unless  (In 
view  of  all  the  facts  and  circumstances  of 
this  case)  appellant's  acts  were  maliciously 
done  or  were  of  that  character  from  which 
malice  could  be  Implied,  respondrat  could 
recover  only  actual  or  compensatory  dam- 
ages. The  circumstances  of  this  case  are  not 
such  from  which  a  Jury  would  be  Justified  to 
allow  any  substantial  sum  for  Injured  feel- 
ings or  bumillatlon.  No  Indignities  to 
Bpondent  of  any  kind  were  either  offered  or 
Intended;  no  force  or  violence  of  any  kind 
was  either  threatened  or  used  against  him. 

[1]  From  tbe  evidence  It  Is  apparent  enough 
that  assignments  and  garnishments  of  wa- 
ges of  railway  employes  were  not  at  all 
uncommon,  and  courts  may  well  take  Judi- 
cial notice  of  tbe  fact  that  ordinarily  at 
least  neither  the  assignment  nor  tbe  garnish- 
ment of  wages  Imputes  any  wrong  or  mis- 
conduct of  any  kind  to  the  debtor.  When, 
therefore,  there  Is  no  wrong  of  any  kind  Im- 
puted, and  neither  language  nor  any  act  of 
violence  of  any  kind  is  used  which  would 
cause  the  debtor  to  be  humiliated,  he  may 
not  feign  such  humiliation  and  recover  dam- 
ages therefor.  To  illustrate:  If  in  this  case 
appellant  had  claimed  a  certain  amount  as 
owing  him  from  respondent  although  as  a 
matter  of  fact  he  owed  a{^>ellant  nothing,  and 
appellant  had  Instituted  an  action  to  recover 
the  same,  unless  such  action  were  maliciously 
instituted,  respondent  could  recover  only  his 
costs,  however  much  mistake  appellant 
might  have  been  in  bis  claim.  Again,  assum- 
ing that  appellant  had  garnished  respond- 
ent's wages,  wblch  were  exempt,  and  upon 
which  appellant  had  no  legal  claim  whatever, 
the  respondent  would  only  be  entitled  to  re- 
cover back  of  what  he  had  thus  wrongfully 
been  deprived.  In  other  words,  actual  or  com- 
pensatory damages,  with  costs  of  suit  1 
Sutherland  on  Damages  (3d  Ed.)  1  8 ;  Stark 
V.  Bare,  39  Kan.  100,  17  Pac.  836,  7  Am.  St 
Rep.  537;  Albrecht  v.  Treitschke,  17  Neb.  205. 
22  N.  W.  418;  Haswell  r.  Parsons,  15  CaL 
266,  76  Am.  Dec.  480.  The  foregoing  prin- 
ciples are  elementary,  and  we  do  not  think 
that  any  one  will  seriously  contend  that  if 
appellant  bad  made  a  mistake  in  either  su- 
ing re^pondoit  or  gamlabeelnr  lito  exoapt 
wages,  or  In  levying  upon  bis  axampt  prop- 
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«rt7  and  bid  api^prlated  the  same  to  his 
own  nae^  imleas  there  was  Bome  evil  motive 
or  oppreealoD,  or  fraud,  on  the  part  of  appel- 
lant, anTtblng  Inrt  actaal  or  compensatory 
damaces  conld  be  allowed  respondent 

[2]  Tbla  brings  ua  face  to  face  with  the 
propicwltlon,  namely,  la  there  any  basis  In  this 
case  apon  which  to  rest  exemplary  or  panl- 
tlre  damages?  The  question,  therefore,  Is, 
were  appellant's  onployte,  In  what  they  did, 
actuated  hy  had  motives  or  by  express  malice, 
or  were  their  acts  of  snch  a  gross,  wanton, 
reckless,  and  oppressive  character  from  which 
malice  or  bad  motives  conld  be  implied?  As 
we  have  seen,  the  court  submitted  these  ques- 
tions to  the  jory,  and  while  in  their  verdict 
fhey  do  not  indicate  whether  they  allowed 
exemplary  or  punitive  damages  or  not,  yet,  in 
view  of  the  fact  that  the  Judgment  will  have 
to  be  reversed,  we  are  required  to  pass  upon 
the  question  of  whether  punitive  damages 
can  be  allowed  in  this  case  or  not.  Th^re  Is 
no  evidence  of  actual  malice  In  this  case,  nor 
are  the  facts  such  from  which  any  such  mal- 
ice can  be  reasonably  inferred.  Neither  one 
of  appellant's  employes  had  any  personal  ac- 
quaintance with  respondent,  and  nothing  is 
shown  from  which  it  can  be  Inferred  that 
either  one  of  the  young  women  with  whom  he 
bad  dealings  had  the  sllght^t  cause  for  111 
will  against  him.  Nor  could  the  appellant 
personally  have  had  any  feelings  against  re- 
spondent, since  it  does  not  even  appear  that 
appellant  ever  knew  of  the  transaction,  or 
that  he  knew  aught  of  or  concerning  the  re- 
spondent. In  view  of  the  foregoing,  the  right 
to  recover  exemplary  damages  must  therefore 
rest,  if  It  has  any  basis,  upon  the  negligence 
of  the  young  women  in  their  attempts  to  col- 
lect the  loan  In  question  in  the  manner  in 
which  It  was  done.  In  view  that  the  evi- 
dence disclosed  that  the  several  interviews 
that  respondent  had  with  regard  to  the  loan 
were  had  with  different  young  women  In  the 
office,  and  that  each  one  of  them  apparently 
relied  upon  what  the  records  of  the  office  dls- 
dosed,  end  not  upon  personal  knowledge,  we 
cannot  see  how  their  acts,  or  the  acts  of  ei- 
ther of  them,  were  such  as  to  authorize  a 
finding  of  implied  malice. 

[J]  The  rule  with  respect  to  when  exem- 
plary damages  may  be  recovered  on  implied 
malice  for  negligent  acts  and  conduct  affect- 
ing the  rights  of  others  Is  well  stated  in  12 
A.  &  E.  Ency.  L.  (2d  Ed.)  p.  28,  in  the  fol- 
lowing language:  "While  the  term  'gross'  is 
constantly  used  in  this  connection,  many  cas- 
es explain  It  by  declaring  that  the  rule  of  ex- 
emplary damages  requires  negligence  in  such 
d^ree  as  to  amount  to  wantonness  and  posi- 
tive misconduct,  manifesting  a  conscious  dis- 
regard of  the  rights  of  others  and  a  reckless 
lndlff»ence  to  consequences.  And  so  is  be- 
lieved to  be  tbo  weight  of  authority."  In  S 
Words  and  Phrases,  pp.  2677,  2578,  tn  defin- 
ing exemplary  damages  and  under  what  clr* 
cnnistances  audi  may  be  recovered.  It  Is  said: 
"^Exemplary,  punitive,  or  vindictive  damnces 
are  such  damages  aa  are  in  excess  of  the 


actual  los^  and  are  allowed  where  ft  tort  is 
aggravated  by  evil  motive,  actual  malice,  de- 
liberate violence  oppression,  or  fraud,  *  *  « 
or  where  the  defendant  acted  willfully  or 
with  such  gross  negligence  as  to  indicate  a 
wanton  disregard  of  the  rights  of  others." 
In  13  Cyc  p.  108,  the  rule  Is  stated  thus: 
"Unless  there  Is  some  element  of  malice,  or 
gross  ni^]gence,or  circumstances  of  aggrava- 
tion, the  measure  of  damages  is  the  measure 
of  compensation  for  the  loss  sustained,  and 
nothing  more,  and  an  Instruction  as  to  puni- 
tive damages  when  there  Is  no  substantial 
evidence  that  the  negligent  act  complained  of 
was  wanton  or  malicious  has  been  held  to  be 
erroneous."  The  foregoing  statement  seems 
to  be  supported  by  the  great  weight  of  au- 
thority, and  are  illustrated  and  applied  in 
many  concrete  cases  of  which  the  following 
are  excellent  examples:  Raynor  v.  Nluis,  37 
Mich.  34,  26  Am.  Rep.  493;  Bialtlmore,  etc., 
Gb.  V.  Boone,  45  Md.  344;  and  Borland T.  Bax- 
rett,  76  Va.  128,  44  Am,  Rep.  152. 

The  foregoing  rule  with  respect  to  exem- 
plary damages  has  virtually  been  adopted  as 
the  correct  one  by  this  court  lu  the  case  of 
Murphy  V.  Booth,  103  Pac.  770,  where  Mr. 
Justice  McCarty  refers  to  the  rule  as  we 
have  stated  It  above.  In  Crymble  v.  Mul- 
vaney,  21  Colo,  at  page  210,  40  Pac.  501,  it 
Is  said:  "To  Justify  a  recovery  of  exemplary 
damages,  the  act  causing  the  injury  must  be 
done  with  an  evil  Intent  and  with  the  pur- 
pose of  injuring  the  plaintiff,  or  with  such  a 
wanton  and  reckless  disregard  of  his  rights 
as  evidences  a  wrongful  motive."  In  Yerlan  v. 
Unkletter,  80  Cal.  135,  22  Pac.  70,  under  a 
Oallfomia  statute  which  provides  that  ex- 
apiary  damages  may  be  recovered  "when 
the  defendant  has  been  guilty  of  oppreaslon, 
fraud,  or  malice,  actual  or  presumed,"  it  was 
held  by  the  Supreme  Court  of  California  that 
such  damages  are  not  recoverable  for  mere- 
ly "gross  negligence." 

Men  may  differ  as  to  whether  the  young 
women  In  charge  of  appellant's  business  did  or 
did  not  exercise  proper  care  in  attempting  to 
collect  the  loan  in  question,  but  men  cannot 
differ  upon  the  question  as  to  whether  their 
acts  were  so  reckless  or  wanton  as  to  show  a 
total  disregard  for  respondent's  rights.  Nor 
can  It  be  truthfully  said  that  the  acts  of  either 
one  or  of  all  of  them  combined  were  such  as 
would  Indicate  oppression  or  a  wrongful  or 
willful  intent  on  their  part  to  injure  respond- 
ent The  difficulty  with  the  case  Is  that  all 
the  acts  which  in  some  way  affected  respond- 
ent, Including  those  of  the  person  obtaining 
the  loan  and  those  of  the  paymaster  and 
other  employes  of  the  railway  company, 
whether  directly  attributable  to  the  acts  of 
the  young  women  or  not,  were  charged  up 
against  them.  The  law  does  not,  and  In  the 
nature  of  things  cannot,  allow  exemplary  or 
punitive  damages  for  mere  negligence,  al- 
though gross,  nor  for  mistakes  that  may 
affect  the  rights  of  others,  unless  some  act  or 
acts  indicative  of  bad  motives  or  an  Intention 
to  oppr^  or  wrongfully  vex  imd  harass 
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anotba  la  made  manifest  Actual  and  oom- 
puisatory  damages  Is  tfaa  rule,  and  exonplar; 
or  punltlTe  damages  the  exception.  As  the 
evldaice  now  stands,  we  can  see  no  basis  for 
the  allowance  of  exemplary  damages;  nor 
can  we  see  any  erldenoe  whatever  upon  which 
substantial  damages  for  injured  fetilngs  or 
humiliation  can  be  based. 

[4]  Then  Is  no  assignment  relative  to  the 
allowance  of  actual  damages.  In  Tlew  of 
this  fac^  and  In  Tlew  of  all  the  facts  and 
drcumstances  of  this  case,  we  shall  therefore 
not  reverse  the  Judgment  unconditionally, 
but  shall  do  BO  upon  condition  only  that  re- 
spondent, within  20  days  after  receiving  no- 
tice of  this  decision,  shall  refuse  to  remit 
from  the  judgment  the  sum  of  $800  as  of 
the  date  of  the  judgment.  The  judgment, 
therefore,  should  be  that  In  caae  the  respond- 
ent, within  20  days  after  receiving  notice  of 
this  decision,  will  remit  the  sum  of  $800  from 
the  judgment  as  of  the  date  of  its  rendition 
in  the  district  court  the  judgment  of  said 
court  will  be  affirmed  for  the  sum  of  $54.60, 
without  costs  to  either  party;  and  in  case 
respondent  shall  refuse  to  so  remit  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed to  the  district  court,  with  directions  to 
grant  a  new  trial  and  to  proceed  with  the 
case  In  accordance  with  the  views  herein  ex- 
pressed. In  case  the  cause  Is  reversed,  ap- 
pellant shnll  recover  his  costs  on  this  appeal. 
It  is  so  ordered. 

McCARTT,  J.,  concurs. 

STRAUP,  J.  (concurrinfc).  I  concur  In  the 
result.  I  tbiak,  though,  appellant  ought  to  be 
given  costs.  The  judgment  had  against  him 
was  for  $854.60.  Ilis  onl7  remedy  to  obtain 
relief  therefrom  was  by  appeal.  We  hold  that 
$800  of  that  judgment  were  wrongfully  assessed 
to  him.  To  that  extent,  which  was  largely  the 
whole  extent,  he  was  the  prevailing  party)  and 
ought  to  have  Us  costs. 


STATE  V.  THORNa 
(Supreme  Court  of  Utah.    Alay  30,  1911.) 

1.  HOUIOXOR   a  808*)— iNSTBUCnOHS— "MUB- 
DEE." 

Comp.  Laws  1907,  {  4159,  defines  murder  as 
"the  unlawful  killing  of  a  human  being  with 
malice  aforethought"  Section  4161  makes  a 
killing  committed  in  an  attempt  to  perpetrate 
robbery  murder  in  the  first  degree.  An  infor- 
mation lor  murder  alleged  that  accused  "aniaw- 
fully,  willfully,  feloniously,  deliberately,  pre- 
meditatedly,  and  of  bis  malice  aforethought,  and 
with  the  specific  Intent  to  take  the  life"  of  a 

Serson  named,  shot  and  killed  him.  Tlie  un- 
[sputed  evidenc«  at  the  trial  showed  that  the 
murder  was  committed  during  an  attempt  to 
perpetrate  a  robbery,  and  the  evidence  of  accus- 
ed was  to  the  effect  that  the  killing  was  due  to 
an  nnintentional  diseharse  at  his  pistol.  The 
state  adduced  evidence  that  th«  killing  was  will- 
ful and  intentional,  and  oorurred  during  the  at- 
tempt to  perpetrate  a  robbery.  Held,  that  it 
was  not  error  for  the  court  to  instruct  that, 
thoagh  tbe  killing  wag  done  in  perpetrating,  or 
in  an  attempt  to  perpetrate,  a  robbery,  and 
though  the  information  contained  no  allegations 
of  the  killing  under  tnch  circumstances,  never- 


theless the  accused  could,  under  tiw  aUegatkms 
contained  in  tbe  infoimatlWr  be  convicted  of 
first  degree  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide* 
Cent  Dig.  IS  642-648;  Dec.  Dig.  |  306.* 

For  other  definitlMU,  see  Words  and  Phrases, 
vol.  6,  pp.  4632-4641;  voL  8,  pp.  r72e.  7727. J 

2,  HOUICIDB    (S  311*)— iKSrSDCTIONS. 

Under  a  statute  providing  tliat  one  guilty 
of  murder  In  the  first  degree  shall  suffer  death 
or  upon  the  recommendation  of  tbe  Jury  may 
be  impriswaed  for  life,  In  the  discretion  of  the 
court,  and  that  if  no  recommendation  is  made, 
the  court  must  pronounce  the  death  sentence. 
It  Is  error  to  instruct  that  tbe  jury  have  the 
discretion  to  make  or  withhold  the  recom- 
mendation, without  any  Intimation  or  direc- 
tion from  the  court  as  to  what  should  control 
them  in  reaching  a  conclusion  on  the  mattec 
Hence  a  charge  which  directs  the  jury  to  con- 
sider such  question,  the  same  as  any  otner  ques- 
tion submitted  to  them,  and  which  admonishes 
them  that  the  object  of  the  law  Is  to  punish 
the  offender  and  to  deter  others  from  commit- 
ting similar  violations,  and  wbicb  directs  them 
to  consider  such  objects,  together  with  all  tbe 
facta  and  circumstances  in  evidence,  in  reacti- 
ing  a  conduslon,  is  error,  because  of  tbe  court 
undertaking  to  direct  them  as  to  what  should 
control  or  influence  the  Jury  in  reaching  a  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  682,  6G3 ;  Dec.  Dig.  f  311.*] 

8.  Witnesses    (S   328*)  —  Impbachment  or 

MeUOBT— IBBELEVANT  MaTTKBS. 

In  a  prosecution  for  murder,  accused  tes- 
tified that  be  was  not  familiar  with  the  action 
of  the  gun  with  wbicb  the  murder  was  commit- 
ted, and  that  its  discbarge  was  unintentioaal. 
Held,  that  It  was  proper  to  ask  him  on  cross- 
ezamination  where  he  got  the  gun,  to  show  that 
he  had  possession  of  the  gun  longer  than  as  tes- 
tified to  by  him  ;  but  the  question,  "Under  what 
circumstances  did  you  get  the  gun?"  being  Ir- 
rdevant  to  tbe  Issue  and  not  a  wopw  test  of 
the  memory  of  the  witness  or  of  bis  credibility 
or  the  weight  of  his  testimony  unless  the  ques- 
tion sought  to  incriminate  acctised,  and  it  was 
error,  on  his  refusing  to  answer  under  claim 
and  allowance  of  privilege,  to  further  queation 
him  with  reference  to  any  crime  which  he  com- 
mitted In  obtaining  the  gun,  and  compel  him  to 
state  that  an  answer  to  the  q^aestion  would  in- 
criminate him  in  the  commission  of  another 
crime. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent  Dig.  |  1103;  Dec.  Dig.  |  828.*] 

4.  Witnesses  (|  301*) —Cross -Exaicinatioit 
or  Accused. 

Though  accused,  on  becoming  a  witnes^ 
may  be  cross-examined  as  other  witnessea,  and 
may  be  asked  questions  irrelevant  and  collat- 
eral to  the  issue  to  test  bis  memory  or  his  cred- 
ibility and  the  weight  of  testimony,  when  the 

?ueBtioa  relates  to  incriminating  acts  or  calla 
or  evidence  of  an  incriminating  character,  sep- 
arate and  distinct  from  those  on  trial  testified 
to  by  him,  he  may  claim  his  privilege  and  de- 
cline to  answer,  and  the  court  must  determine 
whether  tbe  evidence  called  for  may  tend  to  in- 
criminate the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  11  1043-1046 ;  Dec.  Dig.  i  301.*] 

5.  Witnesses  (|  297*)— PaiviLEaB. 

While  a  witness,  in  order  to  test  his  cred- 
ibility, may  be  asked  if  be  has  not  been  con- 
victed of  a  crime,  the  question  whether  ta«  has 
committed  a  crime  la  privileged,  and  he  may 
decline  to  answer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1026-1037 ;  Dec.  Dig.  |  297.*] 
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&  WrnvBSSES  {|  337*)  — Iicpkachkiiit— Ac- 

CUBKD  IN  CSIiaNAI.  PBOSECUTION. 

To.  affect  his  credibility,  accused,  testify- 
ing aa  »  vitneBS,  may  not  properly  be  aslied 
qnestioiis  as  to  spedfic  acts  of  a  wrongful  or 
iocriminatliig  character  not  amonBtlng  to  com- 
mission  of  a  crime  aod  wliich  are  distinct  from 
tboM  on  trial  and  not  TOluntarily  testified  to  by 
the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  11  1129-1132,  1140-U42,  1146- 
1148:  Dec  Dig.  I  837.*] 

7.  HOHiciDi  A  338*)— Afpkaz.  asd  Ebbob  — 
HtBirrirnn  Ebbob. 

In  a  prosecution  for  marder  sccnsed  ad- 
mitted the  killing,  but  alleged  that  it  was  ac- 
ddentally  committed  while  perpetrating  a  bur- 
glary, the  o^ect  of  accused  bang  to  obtain  a 
reocmuDendatum  from  the  jury  to  be  sentenced 
to  life  imprisonment.  On  his  cross-examination 
be  declined  to  answer  as  to  circumstances  under 
vbidi  he  got  the  gun  with  which  the  killingwas 
ctnnmitted,  on  the  ground  of  privilege.  Seld, 
that  it  was  prejndicial  error,  after  the  claim 
and  allowance  of  privilege,  to  allow  the  prose- 
cuting attomeir  to  further  Inquire  into  his  rea- 
sons for  declining  to  answer,  and  to  compel  him 
to  state  that,  if  he  did  aiutwer,  his  answer 
wonM  incriminate  Um  in  the  commission  of  an- 
other crime.  The  answers  thns  elicited  having 
a  tendency  to  prejudice  accused  with  the  jury, 
and  thus  prevent  them  from  recommending  that 
he  be  sentenced  to  imprisonment  for  life. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fS  709-713  ;  Dec.  Dig.  |  338.*] 

8.  Cbihinal  Law  (|  1163*)— MiBCOiTDnOT  07 
JUBOB— HABUtESS  EBBOB. 

While  the  jury  in  a  murder  ease  were  at 
fainch  at  a  hotel  in  charge  of  two  officers,  after 
the  case  had  been  finally  submitted  to  them,  one 
of  the  jurors  and  one  of  the  officers  went  into 
another  part  of  the  bnilding  where  the  juror 
tallced  to  some  one  over  the  telephone.  Held, 
that  a«  the  conduct  was  in  violation  of  tlw 
enures  directions,  and  was  misconduct,  it  was 
not  necessary  for  accused  to  show  the  nature 
of  the  communication  or  to  show  that  he  was 
prejudiced  thereby,  as  prejudice  will  be  pre- 
sumed, and  the  burden  is  on  the  state  to  show 
what  the  communication  was  and  that  it  was 
harmless. 

[Ed.  Note^— For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  H  8090-B099;  Dec  Dig.  I 
1163.*) 

&  W1TIVES8E8  (I  277*)  —  CBoas-ExAiairATioN 

or  ACCVSED. 

In  a  prosecntlon  fbr  murder,  aocnsed  tes- 
tified that  the  murder  was  the  result  of  an  ac- 
•?idenlal  shooting  while  he  end  others  were  com- 
mitting a  robbery,  and  that  the  pistol  with 
which  he  was  armed  and  which  he  pointed  at 
deceased  was  accidentally  fired.  Held,  that  it 
was  proper  cross-examination  to  require  accused 
to  tase  the  gun  and  show  how  be  used  it  on  the 
occasion  in  question,  but  as  his  sole  purpose  In 
defending  the  suit  was  to  secure  a  recommenda- 
tion from  the  jury  to  make  his  sentence  life  im- 
prisonment Instead  of  execution,  compelling  ac- 
cused to  pnt  on  a  pair  of  overalls,  a  hat  and  a 
handkerchief  nsed  as  a  mask  on  the  night  of  the 
homicide,  not  to  illustrate  or  explain  any  ma- 
terial or  disputed  fact,  bnt  solely  to  show  the 
accused's  appearance  as  a  highwayman  before 
the  Jni7,  and  to  show  them  how  be  looked  and 
appealed  aa  tba  night  of  the  h«nlcide,  was 
error. 

[Ed.  Note^For  other  cases,  see  Witnesses, 
Cent.  Dig.  li  9:0-984:  DecDIg.  |  277.*] 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis.  Judge. 
Hanr  Thome  was  oonTicted  of  mnrdor  In 


the  first  degree,  and  he  appeala;  Bereraed 

and  remanded. 

M.  E.  Wilson,  B.  A.  Waltoti,  and  James  M. 
Denny,  for  appellant  A.  R.  Barnes,  Atty. 
Gen.,  for  the  State 

STRAUP,  J.  a)  The  defendant,  a  hoy  17 
years  of  age,  was  convicted  of  murder  in  the 
first  degree.  It  is  charged  in  the  information 
that  he  "unlawfully,  willfully,  feloniously, 
deliberately,  premeditatedly,  of  his  malice 
aforethought,  and  with  the  specific  Intent  to 
take  the  life  of  George  W.  Fassell,  an  assault 
did  make"  with  a  loaded  revolver  In  bis 
bands,  "and  then  and  there  unlawfully,  will- 
fully, feloniously,  deliberately,  premeditated- 
ly, of  his  malice  aforethought,  and  with  the 
specific  Intent  to  take  the  life"  of  Fassell,  dis- 
charged the  revolver  and  shot  and  killed 
him,  "and  so,"  the  defendant,  "in  manner  and 
form  aforesaid,  unlawfully,  willfully,  delib- 
erately, premeditatedly,  and  of  his  malice 
aforethought,  the  said  George  W.  Fass^l  did 
kill  and  murder."  The  evidence,  without 
conflict,  shows  that  Fasaell  was  shot  and  kill- 
ed by  the  defendant  while  he  and  two  others 
were  perpetrating  a  robbery  In  Fassell's 
store.  The  evidence  Is  conflicting  as  to  wheth- 
er the  revolver  was  accidentally  or  Intentional- 
ly discharged,  and  Fassell  intentionally  or  un- 
intentionally shot  and  killed.  On  this  point 
the  principal  witness  for  the  state,  A.  F,  Ja- 
cobson,  testified  that  while  he  and  Fassell  were 
alone  in  the  store  the  defendant  and  two  oth- 
ers, Hayes  and  Curley,  with  handkerchiefs 
over  their  faces,  entered  the  store.  The  de- 
fendant, pointing  a  revolver  at  Jacobson, 
commanded  him  to  throw  up  his  hands.  At 
the  same  time  Hayes,  one  of  the  other  rob- 
bers, pointed  a  gun  at  Fassell  and  made  a 
similar  demand  of  him.  Jacobson  hesitated 
a  moment,  wben  the  defendant  put  the  muz- 
zle of  the  gun  within  five  or  six  Inches  of 
Jacobson's  face,  and,  in  a  commanding  tone, 
told  him  "get  them  up  there,"  and  "get  back 
to  that  comer."  Jacobson  complied,  the  de- 
fendant keeping  the  gun  close  to  his  face 
and  crowding  him  back  with  It  Fassell, 
who  was  covered  by  Hayes,  "was  slow  about 
putting  bis  bands  up;  finally  he  got  them 
tip  and  then  be  started  to  back,  walking  back- 
wards. Hayes  did  not  follow  bim,  but  kept 
bim  covered  with  the  gun  and  indicated  the 
direction  he  wanted  him  to  go."  After  the 
defendant  had  backed  Jacobson  to  the  comer 
he  whirled  towards  Fassell  who  then,  with 
his  hands  np  and  moving  back,  was  about  op- 
posite bim.  The  defendant  approached  Fas- 
sell and  "punched  him  right  In  the  side  with 
the  muzale  of  the  gun.  Mr.  Fassell  winced 
like  that,  still  he  never  took  hla  eyes  off 
this  man.  He  kept  looUng  at  him,  and  he 
again  poncbed  him,  and  be  started  to  back 
In  that  comer,  and  then  be  pulled  the  gnn 
away  and  aaya  'get  back,*  and  Jost  held  the 
gun  abont  that  far  off"— eight  or  ten  inches — 
"and  then  fired."  the  bullet  striking  bim  in 
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the  left  side  Tmder  tile  armpit.  FasBell 
threw  his  hands  to  his  side,  dropped  to  the 
floor,  and  expired  In  about  half  an  hour.  At 
about  the  time  of  the  shooting,  Hayes,  who 
had  been  pointing  his  gnn  towards  Fassell. 
turned  and  pointed  It  towards  Jacobson. 
After  Fasaell  was  shot  and  had  fallen  to  the 
floor,  the  defendant  walked  towards  the  cash 
register.  In  doing  so  he  came  between 
Hares  and  Jacobson.  Jacobson  Jumped  Into 
the  back  office  near  by  and  ran  out 

Tbe  defendant  testified  in  his  own  behalf 
on  direct  examination,  that  when  he  and 
Hayes  and  the  other  robber,  Ourley,  reached 
the  store  and  entered  It  he  "held  up  the 
butcher  (Jacobson)  and  told  him  to  go  back, 
and  he  went  back;  and  Hayes  he  had  Fas- 
sell.  At  first  lie  told  him  to  pat  up  his 
hands.  He  seemed  to  hesitate ;  and  he  got 
him  up  there  finally,  and  I  told  the  butcher 
to  go  back  there.  Then  Hayes  told  Passell 
to  go  back  there  too.  It  seems  like  be  dldnt 
understand  the  question  right  away ;  anyway 
be  didn't  move  for  several  seconds.  When 
he  did  start  to  more,  he  moved  very  slow 
and  Hayes  kept  on  telling  him  to  move  and 
hurry  up.  I  got  the  butcher  down  there,  and 
by  that  time  Fassell  was  even  with  the  coun- 
ter and  I  told  him  to  hurry  up,  'we  don't 
want  to  stay  here  all  night'  He  kind  of  hes- 
itated there,  and  I  told  htm  several  times. 
Then  I  shored  the  revolver  into  him  and  It 
was  dlsdiarged.  and  be  fell,  and  then  I  went 
and  looked  at  him,  and  from  there  I  went 
over  to  the  cash  register  which  Curley  was 
supposed  to  go  to  and  take  the  cash,  and  in 
going  out  I  passed  It  and  glanced  In  It  and 
it  seemed  like  he  hadn't  touched  It  and  I 
took  whatever  there  was  in  It  and  went  out" 
He  further  testiSed  that  he  did  not  pull  tbe 
trigger  of  the  gun  intentionally ;  that  he  was 
not  familiar  with  the  action  of  the  gun ;  and 
that  he  did  not  intend  to  shoot  or  kill  Fas- 
sell, or  any  one.  On  his  cross-examination 
he  testified  that  he,  Hayes  and  Curley  had 
started  out  that  night  "to  turn  a  trick ;  that 
at  the  time  we  started  out  we  didn't  know 
what  we  were  going  to  do.  Tbey  said  they 
were  going  to  hold  somebody  up,  but  who  or 
what  or  where  I  couldn't  say."  He  further 
testified  that  for  such  purpose  they  first 
went  to  a  laundry.  They  found  that  closed 
and  the  wagons  In.  They  then  went  np  the 
street  to  FasseH's  store  situated  outside  the 
business  portion  of  the  dty.  They  watched 
and  reconnoltered  it  for  an  hour  or  more. 
They  finally  agreed  upon  a  plan  In  which 
tlie  defendant  upon  raterlng  the  store  was 
to  cover  one  of  the  men  in  the  store,  Hayes 
the  other,  and  Curley  to  rob  the  cash  reg* 
ister.  In  pursuance  of  such  plan  they  enter- 
ed the  store,  the  defendant  pointing  his  load- 
ed revolver  "cocked"  at  Jacobson  and  Hayes 
his  at  Fassell.  Wh«i  the  shot  was  fired  Cur* 
ley  had  reached  tbe  register  and  had  opened 
It  as  the  defendant  assumed,  but  left  with- 
out taking  the  money,  or,  at  l«ist  without 
taking  all  of  it  The  defendant,  in  going 
out;  passed  by  the  roister  whlcb  erldently 


had  been  opened  by  Oorl^,  and  seeing  two 

$10  gold  pieces  and  some  silver  took  them. 

The  defendant  and  Hayes  were  arrested 
within  an  hour  after  the  offense  was  commit- 
ted. The  next  morning  the  defendant  made  a 
voluntary  and  an  unsolicited  confession  to  the 
dhlef  of  police  and  other  officers,  and  later 
to  the  sberlflT  of  the  county  and  other  prom- 
inent citizens,  in  which  he  admitted  and  stat- 
ed the  facts  substantially  as  testified  to  by 
him  on  the  trial,  and  In  each  of  them  stated 
that  Fassell  did  not  move  fast  enongh,  that 
he  told  him  to  hurry  up,  and  that  he  "put  the 
gun  against  Fassell's  side,"  or  "punched,"  or 
"poked"  him  in  the  ribs  with  it  and  that  1& 
•Vent  off"  or  "exploded." 

[1]  (2)  Murder  Is  defined  \xj  our  statute 
Comp.  Laws  Utah  1907,  |  4169,  to  be  "tbe  un- 
lawful killing  of  a  human  being  with  malice 
aforethought"  By  section  4181  it  ts  provided 
that  "murder  perpetrated  1^  polsou,  lying  in 
wait  or  any  other  kind  of  willful,  deliberate 
malicious  and  premeditated  killing ;  or  com- 
mitted in  the  perpetration  of,  or  attempt  to 
perpetrate,  any  arson,  rape,  burglary,  or  rob- 
bery; or  perpetrated  from  a  premeditated  de- 
sign  unlawfully  and  maliciously  to  efTect  the 
death  of  any  human  being  other  than  him  who 
is  killed;  or  perpetrated  by  any  act  greatly 
dangerous  to  tbe  lives  of  others  and  erideuc- 
lug  a  depraved  mind,  regardless  of  human 
life — ^Is  murder  in  the  first  degree."  It  is 
thus  seen  that  a  willful,  deliberate  and  pre- 
meditated killing  Is  murder  in  the  first  de- 
gree, and  that  a  murder  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  a 
robbery,  la  also  murder  in  the  first  degree. 
The  court  after  reading  to  the  Jury  the  Infor- 
mation in  which  it  was  alleged  that  tbe  de- 
fendant "unlawfully,  wUlfulIy,  feloniously* 
deliberately,  premedltatedly,  and  of  his  malice 
aforethought,  and  with  tbe  specific  Intent  to 
take  tbe  life"  of  Fassell,  shot  and  killed  blm* 
and  after  stating  to  tbe  Jury  tbe  statutes  re- 
ferred to  defining  murder  and  murder  in  the 
first  degree.  Instructed  tbem  that  "so  far  as 
material  in  this  case,  for  the  purpose  of  de- 
termining the  guilt  or  Innocence  of  the  de- 
fendant the  statute  declares  that  every  mur^ 
der  committed  in  the  perpetration  of,  or  at- 
tempt to  perpetrate  any  arson,  rape,  bnr^ 
glary,  or  robbery,  is  murder  in  the  first  de- 
gree." The  court  further  charged  "that  tbe 
essential  facts  constituting  tbe  oiTense  charg- 
ed are:  First,  that  the  killing  occurred  In 
Salt  Lake  county,  state  of  Utah;  second, 
that  the  killing  was  unlawful;  third,  that 
the  killing  was  committed  In  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  robbery; 
fourth,  that  the  person  killed  was  George  W. 
Fassell;  fifth,  that  said  Fassell  was  killed 
by  a  pistol  shot  by  the  defendant  while  the 
defendant  was  engaged  in  perpetrating,  or 
attempting  to  p»petrate,  a  robbery  at  the 
time  the  said  pistol  shot  was  fired."  The 
court  also  diarged  the  Jury  that  **if  jon  be- 
lieve beyond  a  reasonable  doubt  from  th» 
evidence  that  the  defendant  Thome,  while 
perpetrating,  or  attempting  to  perpetrate,  a 
robbery,  shot  and  killed  tbe  decease^  Fa«> 
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•ell,  th^  the  conrt  bntructs  70a,  for  tbe 
pnrpoae  of  determining  the  gallt  or  Inno- 
cence of  this  d^endant,  that  it  is  Immate- 
rial whether  the  ebot  bo  flred  by  the  defend- 
ant niorne  was  shot  intentionally  or  by  an 
nnlntoitional  dlsctaarse  of  tbe  pistol  In  the 
hands  of  mM  l^ome."  The  court  further 
<±aived  tbe  Jivy  that  "in  case  the  victim  of 
a  robbery  Is  killed  by  the  person  or  persons 
engaged  In  popetradng,  or  attempting  to  per- 
petrate, the  robbery,  the  intent  or  Intention  of 
the  persons  perpetrating,  or  attempting  to  per- 
petrate, the  robbery,  need  only  be  to  p&vetrate 
such  robbery."  and  all  persons  concerned  in 
such  attempt  or  perpetration,  or  present  and 
aiding  therein  "are  guUty  of  tbe  murder  al- 
thongb  no  one  of  such  persons  had  any  Intent 
to  take  the  life  of  the  victim.  If  8a<^  murder  Is 
committed  in  the  perpetratioa  0^  or  attempt 
to  perpetrate,  sneh  robbery."  It  is  tfans 
seen  that  while  In  the  Information  an  "un- 
lawful, willful,  felonious,  deliberate  and  pre- 
meditated** killing  with  tbe  specific  Intent 
to  take  tbe  life  of  tbe  deceased  Is  charged, 
the  ctrart,  nevertbeless,  submitted  the  case 
to  tbe  jinry  on  the  theory  alone  of  an  unlaw- 
ful killing  in  the  perpetration  of,  or  attempt 
to  perpetrate,  a  robbery,  and  charged  that, 
If  the  deceased  was  killed  under  sadi  tlt- 
eumstances,  the  question  of  whether  tbe  de- 
fendant shot  bim  Intentionally  or  nnlntentlon- 
aUy  was  Immaterial.  Oounsel  for  defraidant, 
Oi^efore,  urge  that  the  chaii^e.  In  such  par- 
ticalars,  la  not  Id  conformity  with  tbe  allega- 
tions of  tbe  information ;  that  wtalle  a  "mur- 
der"— the  unlawful  killing  with  malice  aforfr- 
tbongbt — "committed  In  the  perpetration  of, 
or  attempt  to  perpetrate,  a  lobbray,"  is,  as 
defined  by  the  statute,  murder  In  tbe  first 
degree,  yet,  It  Ui  nrged,  that  It  la  not  the 
kind  of  first  degree  murder— the  wlllfnl,  de- 
liberate, malicious  and  premedlteted  fctllli^ 
wltb  malice  aforetbought— allied  In  tbe 
Information. 

Tbis  involTes  tbe  question  of  whether  tbe 
accused,  upon  allegations  in  the  Information 
of  an  unlawful,  willful,  deliberate  and  pre- 
meditated killing  by  shooting,  may  be  con- 
Tlcted  of  murder  In  tbe  first  degree  upon 
proof  that  the  abootlng  and  the  unlawful 
kUlln^  WBre  done,  whether  Intentionally  or 
DnlntenUonally,  In  tbe  perpetration  of,  or  at- 
tempt to  perpetrate,  a  robbery.  Upon  this 
questiiHi  the  authorities  divide.  In  tbe  case 
of  Raybnm  v.  State,  69  Ark.  184.  6S  S.  W. 
866^  and  pertiaps  otli«s,  the  native  of  the 
proiKwltion  to  held,  but  we  think  tbe  weight 
of  authority  Js  to  tbe  contrary.  Wharton 
on  Homicide,  I  119;  1  McClaln'a  Crim.  Law, 
I  663 ;  State  v.  Meyers,  99  Mo.  107, 12  S.  W. 
616;  State  v.  Harmon,  106  Mo.  66S,  18  S. 
W.  128;  People  v.  Giblin,  US  N.  T.  196,  21 
N.  E.  1062,  4  Zi.  R.  A.  7S7;  People  v.  Flani- 
gan.  174  N*.  T.  857,  66  N.  B.  988;  Titus  v. 
Stat^  49  N.  J.  Law,  86,  7  Ati.  621;  People 
T.  SmUvail,  178  N.  T.  122,  66  N.  B.  989,  63 
L.  R.  A.  868,  93  Am.  St.  Rep.  582;  Stete  v. 
Johnmi,  72  Iowa,  898,  84  N.  W.  177;  SUte 


T.  Tyler,  122  Iowa,  ISl,  97  N.  W,  988;  Peo- 
ple V.  Milton,  145  Cal.  169,  78  Pac.  640. 

The  reasons  for  the  rule  are  there  stated, 
and  need  not  be  repeated.  Such  holdings,  of 
coiirse,  do  not  mean  that  upon  all^aUons 
in  the  informaUoln  of  an  unlawful,  willful, 
deliberate  and  premeditated  killing  by  shoot- 
ing, a  conviction  of  first  degree  murder  may 
be  had  by  proof  of  an  unlawful  killing  by 
stabbing,  or  drowning,  or  strangulation,  or 
burning,  in  the  perpetration  of,  or  attempt  to 
perpetrate,  a  robbery,  burglary,  rape,  or 
arson.  The  proof  of  the  means  and  manner 
of  causing  tbe  death  must  in  such  particn* 
lar  corresiwnd  with  the  allegations  In  the 
information.  So,  according  to  tbe  great 
weight  of  authority,  though  It  be  alleged  that 
the  shooting  and  killing  were  done  unlaw- 
fully, deliberately,  premedltatedly,  and  of 
malice  aforethought,  and  though  tbe  proof 
shows  that  the  unlawful  killing  by  shootlnc 
whether  intentional  or  unintentional,  was 
done  in  tbe  perpetration  of,  or  attempt  to 
perpetrate,  a  robbery,  yet  a  conviction  Of 
murder  In  the  first  degree  is  supported  Iqr 
tbe  auctions  and  proof,  on  tbe  theory,  as 
Illustrated  by  the  cited  cases,  that  the  "will- 
ful and  premeditated  intent  to  commit  the 
felony  Is  transferred  from  tbat  offense  to  the 
homicide  actually  committed,"  and  "Is  the 
legal  equivalent  of  and  tantamonnt  to"  the 
allegations  in  the  information  of  a  willful, 
deliberate  and  premedlteted  killing  by  foot- 
ing. 

But,  for  additional  reasons,  we  think  tbe 
d^oidant  here  cannot  complain  of  the  in- 
structions rtferred  to.  Tbe  state  adduced 
evidence  tending  to  show  tbat  the  defendant 
unlawfully  shot  and  killed  tbe  deceased,  not 
only  in  tbe  perpetration  of,  or  attempt  to 
perpetrate,  a  robbery,  but  also  that  he,  in 
such  perpetration,  or  attempt,  willfully  and 
Int^tionally  shot  and  killed  the  deceased, 
and  bttice,  willfully,  deliberately  and  pre- 
medltatedly shot  and  murdered  talm  as  alle^ 
ed.  The  defendant,  to  meet  such  proof,  tes- 
tified to  a  stete  of  facto  showing  that  be, 
In  the  perpetration  of  a  robbery,  unlawfully 
shot  and  killed  the  deceaaed,  but  that  audi 
shooting  and  killing  was  dcme  unintoition- 
ally,  thus  testifying  to  a  stete  of  facts, 
which,  under  the  statute,  alao  teaiered  him 
guilty  of  murder  in  tbe  first  degree.  Tliat  Is, 
the  stete  proved  a  first  degree  murder 
provii^  a  willful,  deliberate  and  premedl- 
teted killing  by  shooting,  and  the  defend- 
ant, to  meet  It,  also  proved  a  first  degree 
murder  by  proving  an  unlawful  sbootii^  and 
killing  of  tbe  deceased  by  him  In  the  perpe- 
tration of  robbery.  The  turpitude  and  con- 
sequences of  tbe  one  la  by  tiie  statute  made 
as  great  as  the  other— each  teUng  first  de- 
gree murder.  Now,  tbe  court,  Instead  of 
submitting  the  case  to  tbe  Jury  on  tbe  the- 
ory of  tbe  atettfs  evldoioek  submitted  it  to 
them  on  the  theory  lUcme  of  tbe  defendant's 
evidence.  We  do  not  aee  how  be  can  com- 
plain of  that  on  the  ground  of  variance,  or 
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upon  any  otitier  gnnmd.  We  think  no  error 
was  committed  In  the  glTii^  of  the  insttius 
tlons  referred  to. 

[2]  (8)  Complaint  la  alao  made  of  an  in- 
stroctlon  relating  to  the  Teeommeadatlon  of 
the  Jury.  We  have  a  atatute  which  prorldea 
that  "every  person  gnllty  cS  murder  In  the 
first  degree  shall  anffer  death,  or,  upon  the 
recommendation  of  the  Jury,  may  be  Im- 
prl8<med  at  hard  labor  In  the  atate  prlaon : 
for  life  In  the  diacretlon  of  the  court"  If  | 
no  recommotdatlon  Is  made  by  the  jury  the 
court  mnst  pronounce  the  death  seitence  vp>  | 
on  a  verdict  of  snllty  of  first  degree  murder. 
If  the  recommendatlcai  la  made,  the  court 
may  Impose  sudi  a  Judgmoit,  or  one  of  life 
ImprlBonm^t.  The  court  charged  tbe  Jury 
that  "under  the  law  of  this  state  every  par- 
son guilty  of  murder  In  the  first  degree  shall 
suffer  death,  or,  upon  the  recommendation 
of  tlie  Jury,  m^  be  Imprisoned  at  hard  labor ', 
In  the  state  prison  for  life,  at  the  dlscre*  j 
tlon  of  the  court  And  if  you  should  flnd| 
the  d^endant  guilty  of  murder  In  the  first ; 
degree  you  should  then  CMisld^  the  ansa- 1 
tlon  of  making  such  recommendaticni,  and 
It  will  be  your  duty  to  consider  such  ques- 
tion In  the  aame  manner  as  any  other  ques- 
tton  submitted  to  you,  glvhig  to  It  your 
careful  and  conadoitious  consideration ;  and 
ahould  you  decide  to  make  such  recommenda- 
tion yon  will  Include  It  in  your  verdict  The  | 
object  of  the  law  In  punistaiiuc  a  peraon  guilty 
of  crime  ia  not  vengeance.  The  purpose  la 
to  deter  the  person  who  has  broken  the  law 
from  a  repetition  of  his  act  and  also  to 
deter  other  persona  from  committing  similar 
breadieB  of  the  law;  and  If  In  this  case 
your  vwdlct  la  guilty,  Oim,  in  determining 
whether  or  not  you  will  Include  sucSi  recom- 
mendatl(m  in  your  verdict  yon  should  take 
into  consideration  all  of  the  circumstances 
dlacloaed  by  the  evid«ice,  and  all  the  evi- 
dence in  the  cas^  Including  the  evld^ice  on 
behalf  of  the  defendant  and  also  the  ob- 
ject and  purpose  of  the  law  In  Imposing  pun- 
ishment, and  It  should  be  the  result  of  your 
deliberate  constderation."  It  Is  contended 
that  the  court  erred  in  directing  the  Jury  to 
oon^der  and  determine  the  question  of  rec- 
ommendation In  the  aame  manner  aa  any 
other  question  submitted  to  them,  In  stat- 
ing to  them  the  objects  and  purpose  of  the 
law  in  puniahlng  a  person  guUty  of  crime, 
and  to  conalder  them  in  determining  the 
question  of  recommendation,  and  In  admon- 
ishing the  Jury  that  the  determination  ahould 
be  the  result  of  their  deliberate  considera- 
tion of  all  the  facts  and  circumstances  in 
evidence,  and  the  objects  and  purpose  of 
punishment  aa  steted  to  them.  It  needs  no 
argument  to  show  that  the  court  undertook 
to  guide  and  direct  the  Jury  in  the  deter- 
mination and  exercise  of  a  dtocretion  which 
the  law  conferred  on  them  in  tarns  unlimit- 
ed and  nnprescribed.  Hay  the  court  do  that? 
We  think  not  Bays  Mr.  Wharton  In  his 
work  on  Homicide  (8d  Ed.)  |  660:  "Tbe 


f  unctlmiB  ot  the  court  are  beat  poformed  un- 
der such  provisions'* — ^permitting  tiie  Jury 
to  make  a  recommendation  In  respect  of  the 
punishment — almply  giving  the  terms  of 
the  statute  to  the  Jury,  and  Informii^  them 
that  the  maUng  os  withholding  of  the  ree- 
ommendatfon  is  a  matter  entirely  within" 
their  diacretlon.  Mr.  Juatlce  Tem^e,  In  the 
case  of  People  v.  Kamaunn,  110  Cal.  609,  42 
Pac  1000,  said:  *Thla  discretion  is  given  to 
the  Jury,  and  the  court  cannot  direct  or  ad- 
vise than  upon  the  subject  further  than  to 
Inform  them  of  their  function."  The  court 
in  the  caae  of  Cyrua  v.  Btete,  102  Oa.  616, 
20  B.  B.  017,  observed  that  some  of  the 
language  of  the  following  diarge,  were  It 
then  an  open  question,  would  be  subject  to 
serious  eritltto:  "If  you  find  the  defend- 
ant guilty,  It  is  in  your  discretira  irtiether 
you  will  recommend  that  he  be  Imprisoned 
for  life.  Tou  are  not  limited  or  drcumscrlb- 
ed,  and  the  law  provides  no  rule  for  guid- 
ance. If  you  think  this  Is  a  case  In  which 
you  would  be  Juatlfled  in  recommending  to 
life  Imprisonment  In  tbe  event  of  your  find- 
ing dtfendant  guilty,  yon  have  a  ri^t  to 
make  sucAi  recommen^tlon,  as  it  Is  for  you 
to  say,  In  the  event  of  your  finding  defend- 
ant guilty,  whether  the  facte  and  clrcum- 
atances  In  this  case  warrant  you  In  making 
audi  recommendation.  It  all  a  question 
tor  you  under  the  law  and  the  evidence." 
Said  the  court:  "It  would  in  such  cases  be 
decidedly  better  to  omit  tbe  use  of  the  word 
'Justify'  and  of  the  word  'warrant'  and  to 
substltuto  in  their  stead  language  leaving 
the  Jury  free  to  dispose  of  the  question  of 
recommending  or  not  recommending  life  Iiii- 
prbwnment  without  any  intimation  from  the 
bench  aa  to  what  should  control  or  iufiuenft^ 
them  in  readUng  a  conclusion  upon  this  mat- 
ter." 

From  the  charge  here  given,  would  the 
Jury  underatend  that  their  right  or  power  to 
make  the  recommendation,  or  Hie  exercise  of 
their  dlscreticm  in  making  or  wlthholdli^  It 
waa  unlimited  and  onctevnimacrlbedf  Or 
would  they  understand  that  it  depended  up- 
on tbe  evidence,  and  upcm  a  conalderatlon  of 
it  as  directed  and  admonished  by  the  court, 
and  that  they  were  not  Justified  In  making 
the  recommendation,  unless  tbete  was  some 
evidence  In  the  case  when  so  considered  to 
BuiMMrt  or  to  Justify  it?  We  think  Uie  lat- 
ter, and  not  the  forma,  is  the  Inevltelde  oon- 
clnaion.  Whoi  the  court  told  the  Jury  that 
they  should  consider  the  question  of  making 
the  recommendation  'in  the  same  manner  as 
any  other  question  submitted  to  yon,*'  in 
what  sense  or  light  would  the  Jury  ordl- 
□artly  underatend  that?  How  were  they  re- 
quired to  conslda  other  questions?  By  con- 
BlderlDg  the  Issues,  the  burdoi,  degree  and 
quantum  of  proof,  the  effect  and  weight  of 
evidence  the  requirement  that  facts  found 
must  be  eatebllriied  and  Justified  by  evidence, 
or  that  the  party  having  the  burden  mnst 
lose  If  be  has  not  sustained  it      tbe  degree 
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and  qnaatam  ot  pnxtf  regnlTed  by  law.  etc. 
Tbe  ebaice  not  only  bad  tbe  tendency 
to  mislead,  but  also  gave  tbe  joiy  a  wronc 
prindple  of  law.  It  undoubtedly  la  tbe  law, 
tbat  tiie  jury.  In  tbe  event  tlwy  foond  tbe 
^laoner  gnllty  of  mnrder  In  tbe  first  degree, 
had  tbe  absolate  rlgbt  to  recommend  a  pon- 
Isbment  of  life  ImprbKOunait,  and  tbat  tbe 
wMiMitj  or  withholding  tbe  reconunendatlon 
was  a  matter  entirely  witbln  tbelr  discre- 
tion to  be  ezerdaed  In  any  manner  and  for 
any  reason  th^  saw  fit.  and  tbat  tbey 
"sbonld  be  left  free  to  diqkose  of  tbe  qnea- 
tion  wltbODt  any  InUmatlfm  of  the  court  as 
to  wbat  should  contnd  or  Influence  them  In 
rea<dilns  a  conclusien  upon  it"  It  is  just 
as  dear  tbat  tbe  Jury  were  not  left  free  to 
80  dispose  of  it  Tbe  court.  In  ^ect  told 
than  tbat  In  making  or  withholding  the  rec- 
ommaidatl<ni  they  must  be  controlled  by  the 
evidence  and  tbe  objects  of  pnnlshmrat  as 
stated  to  them  by  the  court  Tbe  further 
question  In  that  connectl<ni  Is  tbat  of  preju- 
dice. We  will  look  at  tbat  later. 

[3]  (4)  Tbe  defendant  was  a  witness  In  bis 
own  behalf.  He.  having  testified  on  direct 
examination  that  he  entered  the  store  for  tbe 
purpose  of  robbery;  that  he  pointed  the  gun 
first  at  Jacobeon  and  th«a  at  Fasaell;  that 
he  "sfaored  the  revolver  into  him,"  or  "pok- 
ed him  with  it";  tbat  he  was  not  familiar 
with  the  action  of  the  gun;  that  he  did  not 
Intend  to  shoot  or  kill  any  one ;  and  that  the 
gun  was  accidentally  discharged — ^was  then 
asked  on  cross-examination  by  the  district 
attorney:  "Where  did  you  get  that  gun?" 
The  defendant  answered:  "In  Salt  Lake." 
The  district  attorney:  "Under  what  clr- 
comstances  did  you  get  the  gun?"  Objec- 
tions were  made  to  these  questions  on  tbe 
ground  that  they  were  Immaterial  and  Ir- 
rdevant  The  court,  In  overruling  the  ob- 
jections, stated  that  the  defendant  "may  de- 
cline to  testify  if  he  so  desires,  on  the  ground 
ttiat  It  may  Incriminate  him  In  any  other 
thing;  and  the  court  will  Instruct  him  that 
he  may  decline,  If  he  so  desires,  on  the  ground 
that  it  may  tend  to  incriminate  him,  If  in 
fact  it  does,  Id  some  other  affair."  Defend- 
ant: "I  decline  to  answer."  District  At- 
torney: "For  what  reason?"  Defendant: 
"For  the  reason  that  the  Judge  says — what 
tbe  Judge  said;  It  might  incriminate  me." 
Oourt:  "It  might  tend  to  Incriminate  yon?" 
Defoidant:  "Yes,  sir."  From  this  It  would 
seem  tbat  the  court  was  satisfied  that  the 
question  propounded  called  for  evidence  of 
an  Incriminating  or  degrading  character,  and 
that  the  defendant  had  the  right  to  claim 
and  had  Claimed  his  privily.  The  district 
attorney,  however,  not  satisfied  tbat  the 
claim  of  privilege  had  yet  sufficiently  been 
made  In  response  to  the  last  question  pro^ 
pounded  by  the  court  and  the  answer  of  the 
defendant  thereto,  asked  the  defendant: 
"In  the  conunlBsion  of  some  other  crime?" 
Defendant:  "I  say  In  some  other  crime  or 
not"   District  Attorney:  "Well,  if  it  tends 


only  to  Incriminate  yon  In  flds  crime,  tbat 
Is  Immatwlal.  If  it  tends  to  incriminate  you 
in  some  other  crime,  that  is  Uw  question." 
Court:  "Is  tbat  the  ground  on  wlii<di  yon  de- 
cline?" Defendant:  "Zes,  sir."  District  At- 
torn^: "That  it  may  tmd  to  Incriminate 
you  in  some  other  crime?"  Defendant :  "Tes. 
sir."  The  dtetrict  attomsy  passed  the  ques- 
tion for  a  time  and  a«ked  tbe  defendant 
questions  relating  to  the  loigtb  of  time  be 
owned  tbe  gun  and  bis  familiarity  with  it 
and  then  asked  him:  "Was  this  tbe  first 
time  you  ever  went  out  to  commit  a  crime?" 
Defendant:  "Yes,  sir."  District  Attorney: 
"First  time?"  Defendant:  "Yes,  sir."  Dis- 
trict Attorney :  "Then  why  do  you  decline  to 
answer  where  you  got  this  rerolver?"  De- 
fendant: "Because  It  is  incriminating  to 
other  people,  and  myself,  too."  District  At- 
torney: "Is  this  the  first  time  you  committed 
a  crime?"  Defendant:  "Yes,  sir."  District 
Attorney:  "Then  why  dont  you  tell  me 
how  you  got  that  gun?"  Defendant:  "Be- 
cause I  don't  have  to  answer."  District  At- 
torney :  "Because  It  may  incriminate  you  Id 
a  crime?"  Defendant:  "I  don't  have  to  an- 
swer, that's  all."  District  Attorney:  "It  may 
Incriminate  you  or  somebody  else?"  De- 
fendant :  "I  couldn't  say."  District  Attor- 
ney: "Might  It  Incriminate  you?"  Defend- 
ant: "I  can't  say."  District  Attorney:  "Then 
I  insist  upon  this  witness  answering  the 
question."  Court:  "He  said  that  it  would; 
tbe  court  must  take  that  as  the  statement— 
tbftt  is,  that  It  may."  Tbe  district  attorney, 
still  not  satisfied,  Immediately  asked  the  de- 
fendant: "In  the  commission  of  a  crime? 
Is  that  right?  Then  this  crime  that  you 
went  out  to  commit  on  this  Saturday  night 
when  you  held  up  tbe  Fassell  store  was  not 
your  first  crime,  was  it?"  Defendant:  "No, 
sir."  District  Attorney:  "You  had  gone  out 
on  other  nights  to  commit  crime,  hadn't 
you?"  Defendant:  "I  don't  see  what  that 
has  got  to  do  with  this  case  here."  Tbe 
court  finally  agreed  with  him,  and  sustain- 
ed the  objection. 

From  this  proceeding  it  would  seem  that 
when  a  witness  Is  asked  a  question  relating 
to  Incriminating  acts,  or  calling  for  evidence 
of  an  Incriminating  nature,  separate  and  dis- 
tinct from  those  on  trial  and  testified  to  by 
blm,  he,  when  he  claims  the  privilege,  must 
also  say  he  declines  to  answer  on  the  ground 
tbat  If  be  did  answer  his  answer  would  In- 
criminate him.  If  the  particular  answer 
which  he  would  make  would  Incriminate 
him,  he  need  not  answer.  If  It  would  not. 
be  must  answer.  That  Is,  had  the  defend- 
ant been  asked  whether  at  a  specified  time 
and  place  he  had  not  committed  anotber 
murder  or  robbery,  the  court  would  Inform 
blm  that  If  the  answer  which  he  might  make 
would  Incriminate  him  he  could  decline  to 
answer  the  question;  If  It  did  not,  he  must 
answer  It.  If  he  declines  to  answer  he  must 
expressly  state  that  he  declines  on  tbe 
ground  that  if  be  did  answer  bis  answer 
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would  IncrlmlnatB  Urn.  That  Is  bat  ttie 
eqol Talent  of  admonlBbing  the  wltncw  that 
If  he  iB  gnUtr  of  the  oflOue  or  crtme  st«> 
gested  by  the  qnestlon,  and  if  In  making  hli 
answw  ha  would  admit  It,  he  could  decline 
tx>  anawv.  If  he  was  not  gallty  of  the  of- 
foue,  or  If  In  making  hla  answer  he  would 
not  admit  it^  he  mnat  answer.-  Then  with 
such  admonition  direct  the  witness  to  an- 
swer or  dedina  If  he  declines,  make  him 
state  that  he  does  decline  on  the  ^onnd 
that  if  he  answered  he  would  have  to  admit 
his  gnllt,  and  keep  at  him  nntU  an  uneqnlT- 
ocal  admission  ot  guilt  is  obtained  from  him. 
And  if  he  is  convicted,  say  be  was  not  prej- 
vcUced,  because  he  Is  a  bad  man  anyway. 
That,  In  ^Ceet,  la  what  was  here  done, 
and  what  is  here  dalmed.  Sndi  notions 
are  violatlTO  of  the  pn^ier  rales  of  ccoshx- 
amlnation,  and  a  misconception  of  the  rales 
of  evidoice  applicable  to  the  privilege  of 
the  witness^  and  render  the  claim  of  prlvl- 
l^e  wholly  IneffectnaL 

[4]  The  rule  obtains  In  this  Jurisdiction 
that  a  defendant.  In  a  criminal  case,  be- 
coming a  witness,  may  be  cross-examined 
the  same  as  any  other  witness.  He,  like 
any  other  witness,  may  be  aSked  many  ques- 
tions wholly  irrelevant  and  collateral  to  the 
issue,  for  the  purpose  of  testing  his  memory, 
affecting  his  credibility,  and  the  wtfght  of 
his  testimony.  When  a  questlcai  is  asked 
which  relates  to  incrlminattng  acts,  or  calls 
fbr  evidence  of  an  incriminating  character, 
s^rate  and  distinct  from  those  on  trial  or 
testified  to  by  him,  he,  like  any  other  wit 
nes^  may  claim  the  privilege  and  decline 
to  answer  it  The  prevailing  opinion  In  this 
country  Is  that  it  is  for  the  court,  and  not 
the  witness,  to  determine  whether  the  evi- 
dence called  for  by  the  QoesUon  propounded 
may  or  may  not  tend  to  incilnilnate  the  wlt^ 
nesB.  Overend  t.  Sup.  OL,  ISl  Gal.  280,  6S 
3Pac  872.  In  most  Instances  the  question 
proponnded  to  the  witness  will,  uptm  its 
face,  dlsdoee  whether  or  not  evldoace  sought 
In  respcmae  to  It  Is  of  a  criminating  or  de- 
grading character.  If  it  Is  not  so  made  to 
appear,  and  the  claim  of  pilvil^  Is  made^ 
the  incriminating  nature  of  the  evld^ce 
sought  ahonid  otherwise  be  made  to  appear 
to  the  court  to  mable  it  to  make  an  intelli- 
gent and  proper  nUng.  The  claim  should 
then  be  allowed  or  disallowed  by  the  court, 
as  it  may  determine  .whether  the  evidence 
sought  is  or  Is  not  incriminating  or  degrad- 
ing. In  re  Bogus,  128  Cal.  468,  62  Pac.  47. 
In  the  case  of  Rogers  Sup.  Ot.  14S  Oal.  88, 
78  Pac.  844,  the  court  said:  "Where  It  Is 
made  to  ai^iear  that  such  Is  the  nature  of 
the  question  asked,  the  court  Is  without  pow- 
er to  compel  an  answer."  The  purpose  of 
statutes  and  constitutional  provisions  grant- 
ing the  privilege  or  Immunity  Is  to  protect  the 
witness  against  compulsory  self-accnsations. 
Bk  parte  Oohen,  104  GaL  624,  88  Pac.  864,  26 
L.  B.  A.  423,  48  Am.  St  Bep.  127.  That  does 
not  mean  that  it  a  witness  la  not  guilty  or 


Is  innocent  (rf  the  offense,  or  of  the  Incrimi- 
nating acts,  or  the  d^radatlon,  suggested, 
or  attanpted  to  be  elldted  the  question, 
he  is  obliged  to  answer,  and  that  he  can 
claim  tbe  privilege  only  in  the  event  that  he 
is  gull^  of  them,  and  that  his  answer  wonld 
show  his  guilt  or  tend  to  show  it  When 
evidence  Is  sov^t  of  a  witness  which  In  Its 
nature  is  Incriminating  or  degrading,  the 
witness  may  claim  his  privilege  by  declin- 
ing to  answer,  and  he  la  entitled  to  be 
protected  in  his  claim  without  requiring  him 
to  also  say  that  If  he  was  compiled  to  an- 
swer bia  answer  would  incriminate  him.  To 
require  tbat  Is  to  hold  that  the  dalm  of 
privilege  is  an  acknowledgment  of  guilt 
of  the  degradation  or  criminating  acts,  or 
offense,  snggested  by,  or  Involved  In,  the 
question.  The  ineralllng  opinlcm,  and,  we 
think,  the  better  rule,  is,  that  the  fiact  that 
the  privilege  Is  dalmed  and  is  allowed  can- 
not be  commented  on  by  conned,  nor  consld- 
oed  in  any  other  way  as  affecting  the  weight 
of  the  testinuuiy  ^ven  by  the  witness,  nor 
can  any  adverse  inferoices  be  drawn  from 
It  To  say  that  the  clabu  of  privily  and  its 
allowance  exposes  a  witness  to  each  adverse 
infermcea,  Is  to  fritter  away  tiie  right  Itsdf 
whifdi  exiated  at  commtm  law,  and  which 
has  been  preserved  by,  and  written  into, 
the  Ckmstltutlon  of  this  country.  When  evi- 
dence of  an  incriminating  or  degrading  char- 
acter Is  sou^t  or  attempted  to  be  elicited 
from  the  wltneas,  the  right  Is  conferred  on 
him  to  elect  whether  <w  not  he  will  pnmlt 
It  to  be  gtme  Into.  If  he  electa  not  to  do 
so,  and  his  claim  ct  privily  la  sustained, 
that  is  the  end  of  the  Inquiry, 

The  defendant  having  testified  that  he  was 
not  familiar  with  the  action  of  the  gon, 
and  for  that  and  other  reasons  It  was  unin- 
tentionally me  acdden tally  discharged,  the 
question  propounded  to  him  on  cross-exam- 
ination, "Where  did  you  get  that  gun?" 
was  proper  and  pertlneat  crooB-examlnation. 
Such  a  queetion  ml^t  tend  to  show  that 
he  had  or  possessed  the  gun  longer  Qian  aa 
tesUfled  to  by  him,  and,  in  some  degree^ 
related  to  mattes  already  vcduntarlly  tes- 
tified to  by  him.  The  witness  answered  that 
qnestlon.  The  other  question,  "Under  what 
circumstances  did  yon  get  the  gun?"  stands 
on  a  different  tooting.  It  certainly  was  ir- 
relevant to  tiie  Issuer  or  to  anything  testl- . 
fled  to  by  the  defendant  Waa  It  ptopN  to 
test  the  monory  of  the  witness,  w  to  af- 
fect hla  credibility,  or  the  weight  of  his 
testimony?  It  clearly  had  no  sndi  tenden- 
cy, unless  in  answer  to  the  question  it  was 
Bons^t  to  elldt  from  the  witness  stnne  fact 
or  act  or  conduct  of  an  incriminating  or 
degra^ng  diaracter.  The  oonrt  and  district 
attorney  so  regarded  and  treated  the  pur- 
pose of  the  question.  The  court  so  regard- 
ing it  at  once  Informed  and  admonished  the 
witness  of  his  rights  with  respect  to  his 
claim  of  privilege.  The  witness  claimed  it 
The  court  btfng  satisfied,  as  he  wa^  that 
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Uw  question  called  for  sacb  evidence  and 
harlDg  allowed  the  claim  of  privilege,  as  be 
did,  ought  to  bave  there  ended  the  Inquiry. 
To  thereafter  allow  the  district  attorney 
to  repeatedly  ask  the  witness  and  to  compel 
talm  to  state  that  to  answer  the  question 
woald  Incrtmlnate  him  "in  the  commission  of 
another  crime,"  and  to  then  ask  and  compel 
bEm  to  answer  that  because  he  bad  claimed 
the  privilege  and  was  allowed  it,  the  crime 
of  which  he  was  charged  was  not  his  first 
crime,  was  to  convert  the  claim  ot  prlvl- 
leye  as  one  of  protection  against  compulsory 
Belf-accusatlons,  iuto  self-accusations  and  an 
acknowledgment  of  guilt,  and  was  therefore 
improper,  f^orthermore,  the  question,  "Un- 
der what  circumstances  did  yon  get  the 
foil?"  was  not  (mly  Irrelevant  to  the  Issoe 
and  to  anything  testifled  to  by  the  defend- 
ant, but  was  also  irrelevant  to  the  question 
affecting  credibility.  Under  the  authorities, 
generally,  a  witness,  to  affect  credibility,  may 
be  asked  If  he  had  not  been  convicted  of  a 
crime.  Such  a  question  Is  not  privileged,  and 
tbe  witness  must  answer.  Under  some  aa- 
thorities,  he  may  also  be  asked  If  he  had 
not  committed  a  crime.  Such  a  question  Is 
prirlleged,  and  the  witness  may  decline  to 
answer  It  If  be  does,  that  is  the  end  of  it 
If  be  elects  not  to  claim  the  privilege,  and 
answers  it,  that  also  is  the  end  of  it  Be- 
ing collateral  and  Irrelevant  to  the  Issue, 
the  witness  may  not  be  contradicted  nor  Im- 
peached with  respect  to  his  answer.  [5.  I] 
Bst  we  think  the  prevailing  rule  is — though 
the  authorities  are  not  by  any  means  har- 
monious— that  for  the  purpose  only  of  af- 
fecting credibility,  the  witness  may  not 
properly  be  asked  questions  relating  to  mere 
Bpedflc  acts  or  conduct  of  a  wrongful,  cul- 
pable, or  even  Incriminating  character,  not 
amounting  to  tbe  commission  of  a  crime, 
and  wblcb  are  separate  and  distinct  from 
those  on  trial  and  not  already  voluntarily 
testified  to  by  tbe  witness.  Ttiis  Is  upon 
tbe  theory  that  to  permit  it  opens  the  door 
to  mere  collateral  matters  which  to  inves- 
tigate and  determine  may  require  as  much 
time  as  to  investigate  and  determine  the  Is- 
sne  Itself,  compels  the  witness  to  defend 
himself  In  respect  of  transactions  without 
notice  or  preparation,  and  tends  to  detract 
the  attention  of  tbe  Jnry  from  tbe  real  Is- 
sues. Hence  questions  of  that  kind  are 
resarded,  not  only  as  being  Irrelevant  to 
the  Issue,  but  also  as  being  Irrelevant  to 
aifect  credibility;  that  is,  to  ask  a  witness 
if  be  bad  not  committed  burglary  or  mur- 
der, though  irrelevant  to  the  issue,  Is  nev- 
ertheless relevant  as  affecting  credibility. 
But  to  ask  him  If  be  did  not,  at  an  unusual 
honr  of  the  night,  leave  a  private  dwelling 
vith  a  mask  on  his  face,  a  gun  in  his  band, 
and  a  bundle  under  his  arm,  or  if  be,  at  a 
apedfled  time  and  place  had  not  shot  and 
killed  a  man.  If  not  relevant  to  the  Issue, 
la  also  not  relevant  to  affect  credibility.  If 
the  witness  elects  not  to  claim  bis  privilege, 
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and  answers  that  he  did,  or  did  not,  commit 
burglary,  or  murder,  that  Is  the  end  of  the 
inquiry.  If  he  admits  the  commission  of 
tbe  crime,  there  Is  nothing  left  to  explain, 
or  further  to  be  inquired  about  If,  on  the 
other  band,  he  admits  the  facts  stated  with 
respect  to  leaving  the  dwelling,  or  that  be 
shot  and  killed  a  man,  he  may.  In  explana- 
tion, show  that  tbe  one,  though  apparently 
suspicious,  was  nevertheless  Innocent  or 
that  the  other  was  so  clearly  accidental  or 
Justifiable  that  be  was  not  even  arrested 
for  it  To  do  that  would  Inconveniently 
and  unnecessarily  engage  tbe  time  and  at- 
tention of  tbe  court  and  Jury  In  tbe  investi- 
gation and  determination  of  a  transaction 
wholly  collateral  to  the  Isstte.  This  was 
the  situation  with  respect  to  the  question 
propounded  by  tbe  district  attorney,  "Under 
what  circumstances  did  you  get  tbe  gun?" 
It  is  conceded  that  it  was  Irrelevant  to  the 
Issue.  Tbe  only  purpose  claimed  for  It  is 
to  affect  credibility.  By  such  question  the 
door  was  attempted  to  be  opened  to  Inquire 
Into  and  to  investigate  "tbe  circumstances" 
of  a  transaction  wholly  Irrelevant  and  col- 
lateral to  the  Issuer  for  the  purpose  only 
of  affecting  credibility.  Tbe  authorities  gen- 
erally do  not  permit  that  We  think  the 
objection  to  tbe  question  that  It  was  irrele- 
vant and  Immateilal  on^t  to  have  been 
sustained. 

[7]  (5)  We  also  think  these  rulings,  and 
the  erroneous  charge  heretofore  considered, 
were  harmful.  If  tbe  only  question  to  be 
determined  by  the  Jury  had  been  the  guilt  or 
innocence  of  the  defendant  It  might  well 
be  said  that  no  prejudice  resulted,  because, 
on  the  evidence  alone  of  tbe  defendant,  and 
upon  the  undisputed  evidence  In  tbe  case, 
he  Is  shown  guilty  of  murder  Id  the  first 
d^ee.  But  the  Jury  had  another  duty  to 
perform — the  one  with  respect  to  the  mak- 
ing or  withholding  a  recommendation  of 
punishment  Upon  the  verdict  of  a  convic- 
tion of  first  degree  murder  without  tbe  rec- 
ommendation, the  court  was  bound  to  pro- 
nounce, as  it  did,  a  Judgment  Inflicting  the 
death  penalty.  With  the  recommenda'tion, 
a  discretion  was  conferred  upon  the  court 
to  Impose  a  punishment  of  life  Imprison- 
ment Upon  tbe  record  It  Is  apparent  that 
tbe  only  defense  made  by  tbe  defendant  was 
to  obtain  the  recommendation  from  the  Ju- 
ry, and  to  save  his  life.  He  was  entitled  to 
go  before  the  Jury,  as  In  effect  he  did,  admit- 
ting bis  guilt  of  first  degree  murder,  and 
seeking  a  recommendation  of  life  Imprison- 
ment at  their  hands.  He  failed  to  obtain  It 
A  verdict  of  first  d^ree  murder  was  rendered 
without  the  recommendation.  The  question 
now  is.  Did  tbe  erroneous  rulings  referred 
to  Influence  or  affect  the  result  of  tbe  Jury 
in  not  making  the  recommendation?  Such 
rulings  undoubtedly  had  a  tendency  to  In- 
fluence or  Induce  Just  such  a  result  What 
the  result  with  reaiject  to  the  recommenda- 
tion would  have  been  had  the  Jury  been  left 
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free  to  dlqiow  of  the  qtoestiim  wltbont  any 
IndmaUon  from  the  court  u  to  what  should 
cMitrol  or  influeuoe  them  in  reaching  a  con- 
clusion npon  It,  and  had  tSuey  been  told,  as 
the  court  should  have  done,  that  the  mafelns 
or  withholding  the  recommendation  was  a 
matter  entirely  within  their  discretion  to 
be  exercised  in  any  manner  they  saw  fit, 
can  only  be  conjectured..  The  erroneous  ml- 
lugs,  whraeby  evidence  was  improperly  elic- 
ited fran  the  defiandant  that  because  of 
his  claim  and  allowance  of  prWllege,  the 
offense  ou  trial  was  not  the  first  crime  com- 
mitted by  him,  had  a  direct  bearing  on  the 
question  of  the  recommendation,  and  not 
only  tended  to,  but  very  likely  did,  influ- 
ence the  Jury  in  reaching  the  condndon 
not  to  make  the  recommendation.  We  there- 
fore think  the  rulings  not  only  erroneous, 
but  prejudicial. 

[81  It  is  farther  contended  that  a  new  trial 
ought  to  have  been  granted  on  the  ground  of 
the  separation  of  the  Jury  and  the  mlscon- 
dnct  of  one  of  its  members.  The  defendant. 
In  support  of  his  motion,  showed  that  after 
the  case  was  finally  submitted  to  the  Jury, 
and  before  they  had  concluded  their  delib- 
erations, and  while  they,  In  charge  of  two 
officers,  were  at  lunch  at  a  public  hotel  and 
seated  at  the  Innch  table,  one  of  the  Jurors 
with  one  of  the  officers  went  into  another 
part  of  the  building  where  the  Juror  talked 
to  some  one  over  the  telephone.  These  facts 
were  not  disputed.  The  state  offered  no 
evidence  to  dispute  them,  nor  did  It  attempt 
to  show  what  the  conversation  over  the  tele- 
phone was,  or  with  whom  It  was  held,  or 
that  It  was  harmless,  and  could  not  have 
Influenced  or  affected  the  deliberations  of 
the  Juror  or  bis  v^dict  The  state,  in  effect, 
urges  that  Injury  or  prejudice  may  not  be 
presumed  from  the  unexplained  communica- 
tion, and  to  snstaln  his  claim  of  prejudice 
the  defendant  was  required  to  show  that 
some  harmful  Information  was  commonlcat- 
e<1  to  the  Juror  which  tended  to  Influence  or 
affect  his  deliberations  and  verdict,  or  cir- 
cumstances from  which  It  could  be  Inferred, 
and  uiQtll  such  proof  was  made  the  state  wns 
not  required  to  show  the  contrary.  That 
rule  might  well  be  applied  to  communica- 
tions, between  a  Juror  and  a  person  having 
no  Interest  in  the  litigation,  which  were  au- 
thorized and  not  forbidden.  It  may  be  pre- 
sumed that  a  Juror,  who,  pending  the  trial, 
or  after  the  retirement  of  the  Jury  to  con- 
sider of  their  verdict,  and  not  forbidden  to 
do  so,  communicates  with  one,  a  stranger  to, 
and  not  Interested  in,  the  litigation,  com- 
municated about  something  not  related  to 
the  case  or  tbe  parties.  An  unexplained 
communication  under  sucb  circumstances 
would  not  amount  to  misconduct,  unless  the 
circumstances  attending  It  were  such  as  to 
Induce  an  Inference  of  some  wrongful  or  Im- 
proper conduct.  In  such  case  a  presumption 
of  prejudice  should  not  be  Indulged  from  an 
unexplained  communication  even  though  from 


the  attoidtng  dicnmstances  It  may  be  said 
that  the  conduct  with  respect  to  It  was  of 
doubtful  propriety.  But  here  the  communi- 
cation had,  under  the  circumstances  disclos- 
ed, was  unauthorised  and  forbidden.  If  It 
was  necessary  Ua  the  Juror  to  communicate 
with  some  one  over  the  tel^houe  or  other- 
wise, the  matter  should  have  been  called 
to  the  attmtion  of  the  court  who  could  have 
granted  or  refused  the  permission  as  the  ex- 
igencies of  the  case  required.  To  hold  such 
private  communloitions,  under  the  circum- 
stances, apart  tiom  and  in  the  absence  of 
his  f^ow  Jurors,  and  without  the  court's 
perlnisslon,  cettainly  was  misconduct  Such 
conduct  cannot  be  tolerated  and  the  purity 
of  the  Jury  maintained.  To  permit  It  and  to 
excuse  It  as  to  one  Juror  requires  a  permis- 
sion of  it  to  others.  To  do  that  is  to  al- 
low members  of  the  Jury  to  be  brought  in 
contact  with  outsidera,  and  to  afford  them  an 
opportunity  to  hold  prejudicial  communica- 
tions about  the  case,  or  at  least  to  expose 
th«n  to  such  harmful  and  pr^udldal  Influ- 
ences. The  Juror  here  by  his  misconduct 
exposed  himself  to  such  Influences.  What  the 
Juror  said  over  the  telephone,  or  what  was 
said  to  him,  la  not  made  to  appear.  Had 
his  conduct  in  such  particular  not  been  mis- 
conduct, perhaps  the  presumption  might  be 
indulged  that  what  was  said  by  him  or  com- 
municated to  him  was  entirely  prasonal  to 
him  and  unrelated  to  the  case  until  the  con- 
trary was  made  to  appear.  But  he  did  some- 
thing which  he  was  unauthorized  and  forbid- 
den to  do.  He  was  a  contemner  and  a 
wrongdoer.  From  the  misconduct  disclosed 
and  the  exposure  of  the  Juror  to  harmful 
Influences,  prejudice  Is  presumed,  and  tbe 
burden  cast  on  the  state  to  show  what  tbe 
communication  was,  and  that  it  was  harm- 
less and  could  not  have  influenced  or  af- 
fected the  deliberations  of  tbe  Juror  or  his 
verdict  Saltzman  v.  Snnset  Tel.,  etc.,  Co.. 
125  Gal.  501,  58  Pac.  169;  State  v.  Cotts.  49 
W.  Va.  615,  39  S.  E.  605,  65  L.  B.  A.  17o, 
Hempton  v.  SUte,  111  Wis.  127,  86  N.  W. 
596;  Gandy  v.  State,  24  Neb.  716,  40  N.  W. 
302;  Tarkll^n  v.  SUte,  72  Miss.  731,  17 
South.  768;  Robinson  v.  Donehoo,  97  Ga. 
702,  25  S.  E.  491. 

And  generally  In  cases  where  It  was  held 
that  tbe  misconduct  of  a  Juror  engaging  in 
unauthorized  communications  with  others 
was  not  prejudicial,  and  did  not  vitiate  tbe 
verdict.  It  was  affirmatively  and  clearly  made 
to  appear  what  the  conversation  or  communi- 
cation was,  and  that  It  was  entirely  harm- 
less, and  unrelated  to  tbe  case,  or.  In  case 
of  a  separation,  that  tbe  circumstances  were 
such  that  the  Juror  was  not,  and  could  not 
have  been,  exposed  to  prejudicial  or  harm- 
ful Influences  by  reason  of  tbe  separation. 
The  court  in  the  case  of  Hempton  v.  State, 
supra,  while  stating  that  "the  courts  have 
gone  a  grent  way  In  sustaining  verdicts,  even 
In  capital  cnf=es,  notwithstanding  misconduct, 
upon  a  satisfactory  affirmative  showing  that 
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tbeir  bnpartlalitr  and  the  result  of  tbelr 
labois  were  not  affected  thereby,"  also  ob- 
lened  that  "there  seems  to  be  a  growin 
teidencf  to  looseness  in  the  managemeut  of 
Juries  in  Important  cases  which  calls  loud- 
ly for  a  check  If  not  for  a  substantial  re- 
fDrm,  If  judicial  administration  Is  to  be  kept 
above  suspicion  as  regards  welghlug  out  Jus- 
tice with  the  highest  attainable  degree  of 
certainty."  To  obtain  the  free  and  dlspas 
aiooate  Judgment  of  Jurors  In  the  trial  of 
capital  cases,  long  experience  has  demon- 
strated the  necessity  of  preventing  the  Jury 
from  mingling  or  converaing  with  the  peo- 
ple, and  of  keeping  them  secluded  from  all 
oatside  Influences  calculated  to  interfere 
with  or  affect  their  impartiality  or  Judgment. 
These  safeguards  were  at  common  law  deem- 
ed essential  to  the  right  itself  of  trial  by 
Jary.  That  right  with  its  ancient  safeguards 
has  been  preserved  In  this  country  by  Oon- 
stltQtions  and  statutes.  An  Infraction  of  It 
calculated  to  Impair  the  rlgbt  cannot  prop- 
erly receive  the  sanction  of  the  court  wlth- 
oQt  doing  violence  to  such  constitutional  and 
statutory  provisions.  If  it  should  be  thought 
that  they  no  longer  serve  a  useful  purpose, 
let  than  be  abolished  and  taken  out  of  the 
Constitution  and  statute  and  others  substi- 
tuted In  their  place.  As  long  as  they  re- 
main, it  is  the  duty  of  the  courts  to  see  that 
they  are  observed  and  obeyed.  After  a  tltiaJ 
submission  of  a  case  to  a  jury,  and  l>efore 
reaching  a  conclusion  as  to  their  verdict,  to 
penult  a  juror  without  the  court's  permis- 
sion to  leave  his  fellow  jurors  and  go  to  an- 
other portion  of  the  building  and  there  en- 
gage in  a  private  conversation  over  the  tele- 
pbMie  Is  a  practice  not  to  be  tolerated,  if 
these  constitutional  and  statutory  provisions 
are  to  be  ol>serred  and  given  effect.  He 
might  as  well  be  permitted  to  leave  them, 
iud  to  go  on  the  street,  or  to  his  office,  and 
there  engage  with  some  one  in  conversation. 
To  say  that  the  accused  cannot  sustain  his 
claim  of  prejudice  until  he  also  shows  that 
the  Juror  talked  about  something  harmful 
to  the  accused's  rights  Is  to  fritter  away  the 
constltntionsl  and  statutory  proTlsloos  re- 
qalring  the  jury  to  be  kept  secluded  from  all 
oQt^e  iDflnences.  It  bi  enough  that  the 
state,  to  sustain  the  verdict  against  the  ac- 
nieed  undw  sncb  circumstances,  Is  pennltted 
to  show  that  the  conduct  though  wroi^fnl 
SDd  lo  disobedience  of  the  statute  and  the 
directions  of  the  court,  nevertheless  was 
harmless,  by  showing  all  that  was  said  and 
done,  and  by  clearly  uid  affirmatively  sbow- 
lug  that  the  accused  was  not,  nor  could  have 
beoi,  prejudiced  therein.  The  state  not  hav- 
hi«  done  this.  Is  not  entitled  to  hold  the  ver- 
dict 

[II  (7)  A  pair  of  overalls,  a  hat  and  band- 
kmhief  worn  by  the  defendant,  and  the  gun 
OKd  by  him,  on  the  night  of  the  robbery 
uid  homicide,  were  put  In  evidence  by  the 
(tete.  Vihea  the  defendant  was  on  the  wit- 
Ben  tttnd  and  being  cro&s-ezamlned,  he,  at 


the  request  of  the  district  attorney,  and 
against  the  objections  of  counsel  for  the  ac- 
cused, was  compelled  to  put  on  the  oveialls 
and  the  hat,  tie  the  handkerchief  about  bis 
face,  take  the  gun  in  his  hand,  and  show 
his  appearance  on  the  night  In  question. 
The  objections  to  such  prcceedlnga  having 
been  overruled,  the  district  attorney  said  tu 
the  defendant:  "Put  on  the  overalls.  Now 
tie  this  handkerchief  over  your  face  the  way 
you  had  It  tied  that  night  Now  put  on  this 
hat  the  way  you  wore  it  that  nfght.  Now 
take  this  gun  and  hold  It  as  you  held  It  tlint 
night  as  you  entered  the  store.  Carry  the 
gun  cocked  In  your  hand.  Did  you  held  it 
that  way?"  Defendant:  "Yes,  sir."  District 
'Attorn^:  "Now  Indicate  how  you  went  up 
to  Jacobson  by  pointing  It  at  me.  How  did 
you  point  the  gun  at  him?"  Defendant: 
"Just  like  that"  District  Attorney:  "That 
is  the  appearance,  now,  you  made  in  the 
store,  with  the  exception  of  the  coat,  which 
Is  a  different  coat?"  Defendant:  "Yea." 
The  defendant  having  testified  that  the  gun 
was  unintentionally  discharged,  could,  as 
proper  cross-examination,  have  been  required 
to  take  the  gun  and  show  how  he  used  it 
and  bandied  It  on  the  occasion  In  question. 
But  we  have  looked  the  record  in  vain  for 
any  useful  or  proper  purpose  In  compelling 
the  defendant  to  garb  himself  as  a  highway- 
man and  to  exhibit  himself  before  the  jury 
as  a  desperado  and  after  he  had  been  placed 
In  the  required  attitude  to  say  to  him,  and 
compel  him  to  answer,  "That  Is  the  appear- 
ance  you  made?"  on  the  night  In  question. 
It  is  not  made  to  appear  that  such  portion 
of  the  proceeding  was  Illustrative  or  ex- 
planatory of  any  disputed  fact  or  question 
In  the  case.  No  fact  or  question  is  pointed 
to  or  referred  to  which  such  a  proceeding 
would  tend  to  Illustrate  or  explain.  It  seems 
to  have  been  conducted  for  the  purpose  only 
of  showing  to  the  jury  how  the  defendant 
garbed  as  a  highwayman  looked  and  appear- 
ed on  the  night  in  question.  The  proceed- 
ing conducted  for  such  purpose  tended  to 
disturb  and  arouse  to  passion  the  calm  and 
dispassionate  minds  of  inexperienced  laymen 
sitting  as  jurors,  and  was  Improper.  We 
therefore  need  not  inquire  Into  the  power  of 
the  court  to  require  a  defendant  against  his 
will  to  80  carry  and  exhibit  himself  before 
the  Jury. 

The  Judgment  of  the  court  below  la  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

McCARTT,  J.,  concurs. 

FRICK,  C.  J.  I  concur  In  the  reversal  of 
the  Judgment  for  the  following  reasons:  (1; 
That  there  was  error  in  the  charge  of  the 
court  upon  the  question  relative  to  the  rec- 
ommendation of  what  punishment  the  appel- 
lant should  suffer;  (2)  that  the  cross-exam- 
Inntlon  of  the  defendant  in  certain  respects 
was  Improper;  (3)  that  the  juror  who  used 
the  telephone  was  guilty  of  misconduct;  and 
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(4i  because  the  defendant  was  unneceasarlly, 
and  without  cause,  required  to  put  on  the 
clothes,  Indudlng  the  mask,  etc.,  that  he 
wore  on  the  uight  of  the  homicide.  I,  bow- 
ery, ctmcar  In  the  terersal  of  the  Judgment 
only  because  the  defendant  may  have  been, 
and  In  all  probability  was,  prejudiced  in  bis 
rights  of  having  a  Jury  who  was  entirely  free 
from  bias  and  prejudice  pass  upon  the  ques- 
tion of  what  his  punishment  should  be.  I 
desire  to  state,  however,  that  if  the  only  er- 
ror complained  of  was  the  one  relating  to  the 
giving  of  the  charge  concerning  the  recom- 
mendatlon,  I  should  not.  In  view  of  all  the 
facts 'and  drcumstances  of  the  case,  concur 
In  a  reversal  of  the  judgment  upon  that 
cause  alone.  In  view,  however,  of  the  whole 
record  I  am  convinced  that  tiie  appelant  was 
prejudiced  in  a  substantial  right  for  the  rea- 
sons set  forth  in  the  opinion  of  Mr.  Justice 
BTRAUP.  Moreover,  under  the  rule  laid 
down  in  the  case  of  State  v.  Shockley,  29 
Utah,  2S,  80  Pac.  866,  110  Am.  St  B^.  639, 
which  case  was  followed  in  State  v.  Vance, 
110  Pac.  434,  it  seems  to  me  there  Is  no  ea- 
cape  from  the  conclusion  that  the  crosa^x* 
amination  of  the  defeidant  with  respect  to 
whether  he  should  or  should  not  be  required 
to  answer  certain  questions  constituted  an  In- 
vasion of  a  substantial  right  and  was  prej- 
udicial. So  long  as  prosecuting  offlcers  will 
disregard  the  righbs  of  an  accused  and  in 
doing  BO  prevent  bim  from  having  a  fair  and 
Impartial  trial  upon  all  questions  in  issue, 
and  upon  all  questions  involving  a. substan- 
tial right,  just  so  long  we  are  bound,  as  the 
reviewing  court,  to  Interfere  with  judlgmmts. 

I  am  of  the  opinion,  however,  that  ttie  de> 
fendant  was  properly  convicted  of  murder  in 
the  first  degree,  and  that  were  It  not  for  the 
question  of  his  recommendation  the  verdict 
of  the  jury  finding  blm  guilty  should  not  be 
disturbed.  This,  In  my  judgment,  is  so  be- 
cause the  statements  of  the  defendant  while 
testifying  as  a  witness  In  his  own  behalf  left 
no  room  for  any  possible  doubt  of  his  guilt 
of  murder  lu  the  first  degree. 

The  alleged  misconduct  of  the  Juror  could 
not  have  prejudicially  atfected  the  defendant 
so  far  as  the  finding  of  guilty  is  concerned, 
but  ttie  juror's  misconduct  may  have  in- 
fiuenced  him  upon  the  question  of  recom- 
mendntiou,  and  for  that  reason  I  tblnk  the 
Judgment  sentencing  the  defendant  to  suffer 
death  should  be  reversed. 

I  do  not  unqualifiedly  concur  in  Mr.  Justice 
STRAUP'S  apparent  conclusion  that  if  It 
had  not  been  for  aefendant's  testimony  the 
court's  instrucUon  with  r^ard  to  what  facts 
were  necessary  to  convict  the  defendant  of 
murder  in  the  first  degree  would  be  erroneous 
upon  the  ground  that  the  Instruction,  In  legal 
effect,  was  a  departure  from  the  charge  laid 
lu  the  Information.  I  tblnk  that  under  the 
great  weight  of  authority  the  charge  referred 
to  Is  a  proper  one  to  give  in  any  case  where 


the  Information  Is  couched  In  the  language 
set  forth  In  Mr.  Justice  STRAUP'S  opinion, 
and  the  evidence  at  the  trial  is  confined  to 
a  homicide  which  was  committed  while  the 
accused  was  in  Uie  act  of  committing  a  fel- 
ony, Included  within  the  statute  defining 
murder  in  the  first  degree.  While  I  am  of 
the  opinion  ttuit  the  several  matters  discussed 
by  Mr.  Justice  STRAUP  constituted  error 
prejudidal  to  the  substantial  rights  of  the 
defendant,  yet,  in  my  opinion,  all  of  them 
were  prejudicial  only  upon  the  one  question, 
name^,  that  the  defendant  was  prevented 
from  having  the  foir  and  Impartial  Judgment 
of  the  jury  upon  the  question  of  the  recom- 
mendation of  the  degree  of  punishment  he 
'should  suffer.  Upon  the  question  of  guilt 
the  defendant's  own  statements  require  a 
verdict  of  guilty  of  murder  in  the  first  de- 
gree, but  those  statemmts.  In  the  judgment 
of  a  fair  and  Impartial  jury,  may  not  call  for 
a  sentence  of  death.  Upon  tliat  question 
alone  the  defendant  has  not  had  a  fair  and 
impartial  trial. 

The  judgment,  therefore^  should  be 
versed. 


HEWLEnrr  BROS.  v.  MALLUFT  et  at 

(Supreme  Coart  of  Utah.    July  12,  1011) 

1  CouBTS  (8  188*)— JoBiSDionoN— Salt  Uaxm 
Cttt  Court. 

The  city  court  of  Salt  Lake  City  had  ju- 
risdiction to  entertain  a  motion  to  mt  aside  a 
framishment  judgment  and  release  the  sarnUhee^ 
haviag  the  same  power  In  that  respect  as  a  dis- 
trict  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  The 
Dig.  8  188.»] 

2.  Appeal  and  Ebbob  (S  9&*)— Obuebs  Ap- 
pealable—"Final  Obdkb." 

An  order  of  the  city  court  of  Salt  Lake 
City,  after  final  ja^ment  in  the  original  action, 
settinc  aside  and  releasing  a  garnishment,  was 
"final''  and  appealable  within  the  statute  pro- 
viding for  an  appeal  in  garnishment  proceedings. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  SO.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3,  p.  2802.] 

Appeal  from  District  Cour^  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  Hewlett  Brothers  against  F.  J, 
Mallett  and  another.  From  a  Judgment  set- 
ting aside  a  Judgment  against  a  garnishee 
and  releasing  the  garnishment,  plaintiffs  ap- 
peal. Affirmed. 

EL  A  Walton,  for  appellants.  F.  Bii  Scott, 
for  respondent. 

STRAUP,  J.  In  December,  1902,  a  judg- 
ment was  obtained  In  the  Justice  court  In  fa- 
vor of  Hewlett  Bros,  against  F.  J.  Mallett- 
Thereafter  the  office  of  the  city  court  was 
created.  The  incumlKnt  of  that  office  suc- 
ceeded the  Justice,  and  took  over  his  records. 
A  garntohment  was  Issued  on  the  judgment 
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by  the  city  court  and  was  served  on  the 
Utah  Copper  Company  July  11,  1908.  Upon 
Its  answer  that  it  was  Indebted  "to  the  de- 
fendant F.  J.  Mallett,"  a  Judgment  was  en- 
tered against  It,  on  the  15th  day  of  July, 
1908.  On  July  22d  of  that  year  the  copper 
company  served,  and  on  the  25th  day  of  that 
month  filed,  a  motion  "to  vacate  and  eet 
iBlde  the  Judgment  against"  it.  The  motion 
was  "made  upon  the  papers  on  file"  In  the 
cause  "and  upon  the  affidavit  of  F.  J.  Mallet." 
In  thnt  affidavit  Mallet  deposed  that  his 
name  Is  P.  J.  "Mallet,"  not  "Mallett";  that 
he  at  no  time  was  indebted  to  Hewlett  Bros., 
and  at  no  time  had  any  dealings  with  them; 
thnt  he  was  not  served  with  summons  or 
other  process  In  the  action  brought  by  them 
against  P.  J.  Mallett;  "that  at  the  time  cer- 
tified to  by  the  constable  that  service  of  the 
summons  herein  was  made  upon  him."  at  Salt 
tsike  City,  "yoor  affiant  was  In  the  Hawaiian 
l!>)ands";  and  that  he  had  no  knowledge  that 
Hewlett  Bros,  had  brought  any  action 
aj;alnst  him  until  In  July,  1908,  when  the  gar- 
nishment was  served  on  the  Utah  Copper 
Company.  Counter  affidavits  were  filed  on 
behalf  of  Hewlett  Bros,  that  the  deponent 
Mallet  and  the  person  served  with  summons 
and  against  whom  Jndgment  was  had  in  the 
case  was  the  same  person,  and  that  he,  at 
the  time  of  the  purported  service  and  return 
of  the  constable,  was  in  Salt  liake  Oity.  Up- 
on a  hearing  of  the  motion  the  city  court 
made  and  entered  the  following  order  or 
Judgment:  "Garnishee's  motion  to  set  aside 
tbe  garnishee  Judgment  herein  and  to  release 
the  garnishment  came  on  regularly,  Attorney 
H.  S.  Harper  appearing  In  behalf  of  the 
plaintiff  and  Attorney  F.  B.  Scott  appearing 
In  behalf  of  the  garaishee,  Utah  Copper  Com- 
pany. F.  J.  Mallet  was  sworn  and  testified, 
and  plaintiff  Introduced  as  evidence  the  aftt- 
dnvit  of  F.  G.  Luke  and  E,  O.  HInes.  The 
motion  was  now  argued  to  the  court  by  the 
attorneys  for  the  respective  parties,  and  the 
court,  having  considered  the  same  and  being 
now  fully  advised  In  the  premises,  ordered 
that  the  said  motion  be  granted,  and  that 
ttae  garnishee  Judgment  herein  be  set  aside, 
and  that  the  garnishment  levied  by  virtue  of 
tbe  execution  issued  on  July  11,  1908,  be  re- 
leased." Hewlett  Bros,  thereupon  filed  an  affi- 
davit In  the  district  court  for  a  writ  of  re- 
view in  which  it  was  deposed,  among  other 
things,  that  the  Utah  Copper  Company  was 
gamlsheed,  and  a  Judgment  entered  against 
it  upon  its  answer  admitting  an  Indebtedness 
to  F.  J.  Mallett  in  an  amount  for  which  Judg- 
ment was  taken  against  It ;  "that  no  motion  for 
a  Dew  trial  or  to  set  aside  the  default  therein 
vas  made  by  either  defendant  (Mallett  or  the 
Utah  Copper  Company)  or  any  person  or  par- 
ts  to  said  proceeding" ;  but  the  city  court, 
severtheless,  "made  and  entered  an  order  In 
said  cause  purporting  to  set  aside  the  said 
Jndgmoit  against  the  said  garnishee  and  to 
release  the  garnishment" ;  and  that  in  doing 
80  Oie  city  court  exceeded  its  Jurisdiction. 


Upon  the  filing  of  the  affidavit  of  such  peti- 
tioners, the  district  court  directed  the  city 
court  to  certify  and  return  to  It  a  transcript 
of  the  record  and  of  the  proceedings.  A 
transcript  of  such  record  was  certified  and 
returned  to  the  district  court.  Upon  a  re- 
view of  It,  the  order  or  Judgment  of  the  city 
court,  setting  aside  the  judgment  against  the 
garnishee  and  releasing  the  garnishment,  was 
affirmed.  From  that  Judgment  of  tbe  district 
court  Hewlett  Bros,  i^aa  prosecuted  this  ap* 
peal. 

The  statute  (Comp.  Laws  1907,  fi  3113)  pro- 
vides that  motions  for  new  trials  may  be 
made  In  the  same  time  and  manner  and  shall 
be  allowed  for  the  same  grounds  in  garnish- 
ment proceedings  as  in  other  civil  trials ;  and 
that  appeals  may  be  taken  and  prosecuted 
from  any  final  Judgment  or  order  in  such 
proceedings  as  in  other  civil  cases.  There  is 
also  another  statute  (section  686x29)  which 
provides  that  the  sections  of  the  Code  of 
Civil  Procedure  relating  to  the  rules  and 
practice  and  mode  of  procedure  in  the  dis- 
trict court  and  providing  for  provisional 
remedies  and  prescribing  the  practice  and 
procedure  In  special  proceedings,  and  all  the 
laws  of  this  state,  except  as  In  the  chapter 
creating  the  city  court  otherwise  provided, 
are  applicable  to  the  city  court  with  tbe  nec- 
essary changes  and  substitutions.  It  will  be 
observed  that  tbe  grounds  of  the  motion  to 
set  aside  the  Judgment  were  not  stated.  Ko 
objection,  however,  was  made  in  the  city 
court  for  that  reason.  The  court  proceeded 
to  hear  the  motion  upon  affidavits  and  upon 
oral  testimony.  The  testimony  of  that  pro- 
ceeding is  not  before  us.  Neither  did  the 
court  in  granting  the  order  setting  aside  the 
Judgment  and  releasing  the  garnishment  state 
any  grounds  therefor.  But,  again,  no  objec- 
tion was  made  on  that  ground.  Hence  we 
have  a  record  which  shows  that,  upon  a 
hearing  of  a  motion  stated  In  general  terms 
to  set  aside  the  Judgment  rendered  against  a 
garnishee,  an  order  was  made,  also  In  gener- 
al terms,  setting  aside  the  Judgment  and  re- 
leasing the  garnishment,  without  disclosing 
the  grounds  upon  which  the  motion  was 
made  or  the  order  granted.  While  it  is  con- 
tended that  the  dty  court  had  no  Jurisdic- 
tion to  set  aside  a  Judgment  rendered  against 
a  garnishee,  it  is  not  claimed  that  It  was 
without  Jurisdiction  because  no  grounds  for 
the  motion  were  stated.  The  contention  made 
by  appellant  is  that  the  garnishee's  motion 
was  not  for  a  new  trial  nor  to  set  aside  a 
default  Judgment,  but  was  one  seeking  a  col- 
lateral attack  on  the  original  Judgment,  and, 
Ijiat  the  city  court  was  without  Jurisdiction' 
to  entertain  such  a  motion-  or  to  set  aside  or 
annul  the  original  Judgment 

[i]  The  city  court  undoubtedly  had  Juris- 
diction to  eutertain  a  motion  to  set  aside  tbe 
Judgment  rendered  against  tbe  garnishee  and 
to  release  the  garnishment,  and  to  grant  tbe 
order  which  was  granted,  setting  aside  and 
vacating,  not  the  original  Judgment  rendered 
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nnd  entered  agnlnst  Mallett,  but  the  judg- 
ment rradered  and  entered  against  tbe  gar- 
nishee, and  releasing  the  garnishment  It 
hiid  the  same  power  In  that  particular  that 
the  district  court  has.  The  granting  of  such 
an  order  does  not  necessarily  result  from  an 
assault  on  the  original  Judgment,  uor  from 
annulling  and  setting  aside  that  Judgment 
Tbe  order  ht^re  made  may  have  resulted  from 
a  finding  that  the  Mallet  to  whom  the  gar- 
nishee was  Indebted  was  not  the  KCallet  who 
was  served  with  summons  In  the  original  ac- 
tion and  ajB^alnst  whom  the  Judgment  of  Hew- 
lett Bros,  was  had.  We  think  It  la  not  suffi- 
ciently made  to  appear  on  the  record  certi- 
fied to  and  returned  that  the  city  court  acted 
without,  or  exceeded,  Jurisdiction.  The  rul- 
ing made  by  It  may  liave  been  erroneous.  If 
Hewlett  Bros.,  tbe  petitioners,  were  aggrlev- 
ed  by  that,  they  could  have  taken  an  appeal 
to  tbe  district  court,  where  the  matter  could 
have  been  tried  anew. 

[2]  The  order  made  by  the  city  court  after 
final  Judgment  In  the  original  action,  setting 
aside  the  Judgment  had  against  the  gar- 
nishee and  releasing  the  garnishment,  was, 
in  effect,  a  dismissal  of  the  garnishment  pro- 
ceedings and  ended  the  litigation  with  re- 
spect thereto.  Such  an  order  so  made  was 
final  within  tbe  meaning  of  the  statute  pro- 
viding for  an  appeal  in  gamlshmoit  proceed- 
ings and  was  appealable. 

The  Judgment  of  tbe  district  court  is  af- 
firmed.  Costs  to  the  respondent. 

PniOK,  C.  J.,  and  McCARTY,  J.,  concur. 


PETERSON  V.  PEfTTERSON  et  al. 
(Supreme  Court  of  Utoh.    July  12,  1911.) 

1.  Animals  (S  97*)— AcnoNa— Title  to  Scp- 

POST— "OCPUPAMI." 

Under  Comp.  Laws  1907,  {  20,  providing 
that  if  any  cattle  shall  trespass  or  do  damage  up- 
on the  premises  of  another,  the  aggrieved  party, 
whether  he  be  tbe  owner  or  occopaot,  may  re- 
cover against  tbe  owner  of  the  cattle,  plaintiff, 
who  purchased  lucerne  seed  from  the  owner  of 
land  and  left  it  in  an  inclosed  field  to  dry,  was 
an  "occupant"  within  the  purview  of  the  stat- 
ute, and  rrtieht  support  an  action  against  the 
owner  of  cattle  which  trespassed  upon  the  field, 
and  ate  and  ruined  the  Beed,  without  pleading 
or  proving  negligence;  the  statute  apparently 
warranting  a  recovery  for  injury  to  personalty, 
as  well  as  to  real  estate. 

[Ed.  Note.— For  other  cases,  see  Animals,  Gent. 
Dig-  li  33S-343:  Dec.  Dig.  I  97.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4904-4906.] 

2.  Tbespass  (8  6*)— Actions— Subject-Mat- 
te" 

Feraonal  pi!«q>erty  may  be  the  subject  of  ^ 
trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  (  6;  Dec.  Dig.  S  6  *1 

Appeal  from  District  Court,  Cache  Coun- 
ty; W.  W.  Maugban,  Judge. 
AcUon  by  Nels  R,  Peterson  against  P.  0. 


Petterson  and  N.  W.  Taylor,  doing  bosinesa 
as  Petterson  &  Taylor.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

J.  D.  Call,  for  appellant  Halverson  & 
Pratt,  for  appelleea. 

STRAUP,  J.  The  appellant,  plainOff  be- 
low, in  bis  complaint  alleged  that  be  was  the 
owner  and  in  possession  of  certain  described 
real  estate,  and  that  the  defendants'  cattle 
trespassed  upon  the  land,  and  "ate  up,  in- 
jured, and  destroyed  tbe  lucerne  seed,  hay, 
and  verdure  being  upon  and  grazed  upoif  said 
land,"  to  plaintiff's  damage  in  the  sam  of 
$400.   Defendants  filed  a  general  denial. 

[11  Tbe  evidence  shows  that  one  Enstm 
Hanson  owned  the  land  and  lived  on  it,  and 
harvested  lucerne  seed  from  It  This  seed 
was  sold  by  Hanson  to  plaintiff.  On  account 
of  rains,  tbe  seed  being  too  damp  to  thresh, 
it  was  spread  in  ricks  to  dry,  over  about  an 
acre  of  ground.  The  plaintiff  there  left  tbe 
seed  in  tbe  QelA,  Inclosed  by  a  fence,  tor 
about  two  weeks.  There  la  evidence  to  show 
that  during  the  absence  of  tbe  plaintiff  tbe 
defendants'  cattle  in  an  adjoining  field  broke 
through  tbe  fence  and  entered  the  field  where 
plaintiff's  seed  was,  and  ate  part  of  it  and 
trampled  the  rest,  so  that  it  was  wortblesn, 
and  that  the  value  of  the  seed  was  from  $400 
to  $600. 

At  tbe  conclusion  of  plaintiffs  evidence, 
the  court  granted  a  nonsuit  on  tbe  alleged 
ground  of  insufllciency  of  evidence  to  show 
that  the  defendants'  cattle  committed  the 
trespass  or  destroyed  the  seed,  and  especially 
upon  the  ground  of  Insufficiency  of  evidence 
to  show  negligence  on  the  part  of  the  defend- 
ants in  permitting  the  cattle  to  enter  the 
premises  in  question,  or  to  eat  or  injure  tbe 
seed. 

Because  plaintiff  did  not  own  tbe  land,  and, 
as  Is  urged,  had  no  Interest  In  it  except  a 
mere  license  to  enter  and  remove  the  seed, 
it  is  contended  that  he  could  not  maintain  an 
action  of  trespass  to  realty;  that  he  could 
not  maintain  an  action  of  trespass  to  per- 
sonal property,  that  being,  as  is  asserted,  all 
In  which  he  bad  any  interest,  without  alleg- 
ing and  proving  negligence;  and  as  there 
are  neither  allegations  nor  proof  of  negli- 
gence tbe  nonsuit  as  is  asserted  by  respond- 
ents, was  properly  granted.  As  already  ob- 
served, there  Is  sufRclent  evidence  to  show 
that  defendants'  cattle  entered  tlie  field,  and 
ate  and  injured  the  seed,  it  seems  that  tbe 
court  granted  tbe  nonsuit  on  the  theory  nt  a 
want  of  allegations  and  proof  of  negligence. 
We  think  the  law  was  misapplied.  We  have 
a  statute  (Comp.  Laws  1907.  fi  20)  which  pro- 
vides that  If  any  cattle,  etc.,  shall  trespass  or 
do  damage  upon  the  premises  of  another  per- 
son, except  In  cases  wliere  such  premises  are 
not  inclosed  by  a  lawful  fence,  in  connttes 
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wbere  a  fence  is  required  by  law,  tbe  ag- 
srieved  party,  wfaetber  lie  be  the  owner  or  an 
occupant  of  sueb  pronlses,  may  reeoTK  dam- 
ages for  tbe  Injnrj  sustained  by  him  by  an 
action  at  law  against  the  owner  of  tbe  tres- 
pasrtng  animals.  Under  this  statute,  we 
think  the  plaintiff  was  snch  an  "occupant" 
of  tbe  ivemlses  as  to  entitle  him  to  recover 
damsges  tor  the  injury  done  to  the  seed  by 
tzespasBlng  animals,  without  alleging  and 
proving  nesUgenoe. 

[Zl  Personal  property,  ns  well  as  real  es- 
tate, may  be  the  subject  of  trespass.  28  A. 
ft  E.  Ency.  Ii.  (2d  Ed.)  689.  Tbe  stotute 
seems  to  contemplate  that  an  owner  or  occu- 
pant of  premises  may  recover  whatever  dam- 
ages may  have  been  sustained  by  him  by 
trespassii^  animals,  whetbw  the  Injury  be 
to  realty  or  personal  property,  upon  land 
owned  or  occupied  by  lilm.  None  of  the  cases 
<4ted  by  resptmdents  (Klenberg  v.  Russell,  125 
Ind.  531,  K  X.  B.  596;  Annapolis  R.  Co.  v. 
Baldwin,  60  Md.  88,  45  Am.  Rep.  711;  Cool  v. 
Crommet,  13  He.  250;  Fallon  v.  O'Brien,  12 
R.  I.  518,  34  Am.  Rep.  713:  Scott  V.  Ungreu, 
21  Kan.  184)  are  In  point,  except  the  last 
rase,  and  that  does  not  support  respondents* 
contention. 

Tbe  Judgm^  of  tlie  court  below  is  revers- 
ed, with  directions  to  grant  a  new  trtal. 
Costs  to  ai^llant. 

FRICE,  C  J.,  and  McCARTY,  J.,  concur. 


RTATE  T.  NELSON. 
(Supreme  Court  of  Utah.    Jane  3.  1011.) 

1.  Larceny  (S  55*)— Evidbnob— SnmciiivoT. 

Erfdence  heM  inanflAcient  to  auBtaio  a  con- 
viction of  gnnd  larceny. 

[Bd.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  {  55.»] 

2.  CBiinNAi,  Law  (J  404*)— Bvidencb— Dk- 

MONBTBATIVE  EVIDENCE. 

In  a  vrosemtion  for  the  larceny  of  wheat, 
samples  of  wheat  received  by  a  witness  for  the 
state  from  the  sons  of  the  prosecuting  witness, 
08  taken  from  the  granary  and  shed  where  the 
tnrceoy  was  committed,  was  incompetent  as  evi- 
dence. In  the  absence  of  evidence  that  the  sample 
was  in  fact  taken  from  the  wheat  stored  on  the 
premises  of  the  prosecnting  witness. 

[Ed.  Note. — For  other  <mses,  see  Criminal  Law, 
Cent  Dig.  {  891;  Dec.  Dig.  S  404.*] 

Appeal  from  District  (Tourt,  Cache  Ooun^; 
W.  w.  Mauglian,  Judge. 

John  W.  Nelson  was  convicted  of  grand 
larceny,  and  appeals.  Reversed  and  remand- 
ed for  new  trial. 

George  Q.  Rich,  for  ai^llant  A.  R. 
Barnes,  Atl?.  Gen.,  tor  tbe  State. 

McCARTT,  J.  Th»  defendant  was  inform- 
ed against  in  the  district  court  of  Cache 
nniDty,  Utah,  for  the  crime  of  grand  larceny. 
It  Is  chained  in  the  Information  that  tbe  de- 
fendant stole  30  b^  of  wheat  containing  in 


all  62  bushels  of  t^e  value  of  $55.95,  the  prop- 
erty  of  one  J.  E  Godfrey.  A  trial  was  bod. 
and  the  defendant  convicted  of  grand  larceny 
as  cbarged  In  the  information.  From  tbe 
Judgment  roidered  on  the  verdict,  the  defend- 
ant lias  appealed  to  this  court 

[1]  The  evidence,  such  as  It  Is,  upon  which 
the  defendant  was  convicted  was  entirely  dr- 
cumstantlaL  The  principal  ground  upon 
which  the  defendant  seeks  a  reversal,  and 
the  only  one  we  deem  It  necessary  to  consid- 
er, is  that  the  evidence  was  wholly  lusuffl- 
clent  to  support  a  verdict  of  guilty.  At  the 
time  of  tbe  allied  larcei^,  and  for  several 
years  prior  thereto,  J.  E  Godfrey,  tbe  com- 
plaining witness,  resided  at  Clarkston,  and 
the  defoidant  resided  at  Newton,  C!ache  coun- 
ty. The  farm  at  which  the  larceny  was  com- 
mitted ms  Inclosed  by  a  fence,  and  is  situated 
about  8  miles  south  of  Clarkston  and  about 
2%  miles  north  of  Newton.  No  one  lived  up- 
on this  farm,  and  tlie  only  building  thereon 
was  a  granary  and  shed.  There  Is  a  highway 
running  along  tbe  north  side  and  anotlier 
along  the  west  side  of  these  pronlses,  and 
the -granary  Is  back  a  few  rods  from  either 
highway.  In  the  fall  of  1909,  3.  E  Godfrey, 
the  owner  of  the  farm,  harvested  and  thresh- 
ed thereon  about  2,500  bushels  of  wheat 
The  wheat  was  sacked  and  stored  In  the 
granary  and  shed  mentioned.  Each  sack  con- 
tained a  little  In  excess  of  two  bushels.  The 
evidence  tended  to  show  that  on  ttie  night  of 
November  4,  1909,  some  person  with  an  emp- 
ty Shi  farm  wagon  drawn  by  a  team  of  hors- 
es came  from  the  town  of  Newton  to  the 
farm,  drove  In  at  a  gate  on  the  west  side  of 
the  premises,  loaded  onto  the  wagon  about 
80  sadu  of  Godfrey's  wheat  and  then  return- 
ed with  the  outfit  to  Newton.  The  tracks 
made  by  the  team  and  wagon  were  traced 
within  one  block  of  defendant's  residence  but 
no  nearer.  The  tracks  made  by  the  horses 
showed  that  both  animals  were  shod,  with 
tbe  exception  of  the  left  front  foot  of  the  off 
borse;  that  Is,  the  off  borse  carried  three 
shoes  only.  No  tracks  of  a  wagon,  empty  or 
loaded,  were  traced  from  the  Godfrey  farm 
to  the  defendant's  premises;  nor  was  It 
shown  that  the  defendant  was  ever  seen  In 
tl)e  vicinity  of  the  premises  where  the  lar- 
ceny was  committed.  On  November  5,  1900. 
at  about  9  o'clock  a.  m.,  the  defendant  sold 
and  delivered  to  the  Thatcher  Milling  &  Ele- 
vator Company,  at  Lognn,  Utah,  a  load  of 
wheat  for  $50.95.  Regarding  this  transnc- 
tlon,  Lee  Thatcher,  a  witness  for  the  state, 
testified  In  part  as  follows:  "He  (defendant) 
came  In  and  asked  tbe  price  of  wheat.  I  told 
him  our  price,  and  be  went  out  considering 
It  and  shortly  came  up  with  a  load  of  wheat 
He  sold  the  wh^t  to  us.  I  received  It  Tlieru 
was  nothing  unusual  about  the  defendant 
that  attracted  my  attention  or  made  me  in 
any  way  suspicious.  He  was  a  regular  cus- 
tomer of  our  mill."   The  defendant  unloaded 
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the  wlieat  at  the  mill,  received  htn  mon^ 
th«-efor,  and  returned  with  bU  outfit  to  a 
public  feed  yard,  where  he  stopped  and  put 
up  his  team  when  he  arrived  in  Logan  with 
his  load  of  wheat  Defendant  owned  and 
caltiTated  a  Bmall  farm  near  Newton,  and 
during  the  rammer  of  1908  raised  thereon 
about  166  buBhels  of  wheat,  which  was 
threshed  In  the  fall  at  his  home  in  the  town 
of  Newton. 

TiiB  evidence  introduced  by  defendant 
tended  to  show  that  a  small  portion  of  the 
105  bushMs  of  wheat  was  fed  to  his  hOTses; 
that  he  sold  34  bushels  at  Cache  Junction  to 
a  man  by  the  name  of  Griffith;  that  on  No- 
vember 4,  1009,  the  defendant,  aided  by  his 
wife  and  a  son,  16  years  of  age,  sacked  and 
loaded  Into  his  wagon  62  bushels  of  wheat — 
the  wheat  which  he  Is  charged  with  having 
stolen— and  on  the  evoiing  of  that  same  dny 
started  with  the  load  of  wheat  for  Logan: 
that  he  went  to  Logan  by  way  of  Benson 
Ward,  stopped  all  night  at  the  latter  place 
at  the  ranch  of  his  brother,  Edward  Nelson; 
that  his  object  In  going  by  the  ranch,  which 
was  not  out  of  his  way  In  going  to  Logan, 
was  to  lead  back  and  return  to  the  ranch 
two  of  his  horses  which  bad  gotten  out  of  a 
pasture  at  the  ranch  and  gone  to  Newton 
that  morning,  and,  further,  that  the  roads 
were  muddy  and  heavy,  and  he  desired  to  di- 
vide the  drive  to  Logan  by  stopping  over 
night  at  the  ranch;  that  be  followed  the 
main  traveled  road  leading  from  Newton  to 
Benson  Ward  and  arrived  at  the  ranch  after 
dark,  It  requiring  about  2%  hours  to  make 
the  trip;  that  on  arriving  at  the  ranch  he 
stopped,  left  his  wagon  standing  In  the  road- 
way, turned  the  horses  he  was  lending  Into 
the  pasture,  put  his  team  Into  the  barn,  and 
went  into  the  house,  where  he  remained  over 
night;  that  he  arose  about  5  o'clock  the  next 
morning  and  proceeded  to  Logan,  where  he 
arrived  and  put  up  his  team  at  the  public  tie 
yard  about  7  or  8  o'clock. 

The  state  sought  to  connect  the  defendant 
with  the  crime  by  showing  (1)  that  his  team 
and  wagon  corresponded  In  size  to  the  team 
and  wagon  with  which  the  stolen  wheat  was 
hauled  from  the  Godfrey  farm,  as  Indicated 
by  tlie  tracks  made  by  the  latter  outfit;  (2) 
that  the  left  front  foot  of  the  defendant's  off 
horse  was  unshod  and  to  that  extent  corre- 
sponded with  the  off  horse  of  the  team  used 
by  the  party  who  committed  the  larceny;  (3) 
that  the  load  of  wheat  taken  to  Logan  by  de- 
fendant was  of  the  same  kind  and  class  as 
the  wheat  that  was  stolen,  and  different  from 
the  wheat  that  defendant  raised  on  his  farm 
near  Newton,  from  which  he  claims  the  load 
he  sold  to  Thatcher  Milling  &  Elevator  Com- 
pany was  made  up.  The  evidence  on  these 
points  standing  alone,  or  when  considered  In 
connection  with  the  other  facts  and  circum- 
stances of  the  case,  wholly  falls  to  connect 
the  defendant  with  the  larceny  of  the  wheat. 

Bsra  Eamea,  who,  at  the  time,  was  a  po- 


liconan  of  Logan  Glfy,  rectf  ved  InCormatlon 
on  November  5,  1909,  that  the  wheat  had 
been  stolen,  ajid  be  immediately  wait  to  the 
feed  yard  and  examined  defoidant's  outfit. 
Mi.  Eames  was  called  as  a- witness  by  the 
state  and  testified  in  part  as  follows:  "X 
examined  the  team  quite  clos^  and  went 
aronnd  them  the  best  I  could.  No  one  else 
was  presrat  the  first  time  I  eacamlned  tiiem. 
I  raised  up  the  feet,  end  I  looked  for  the 
ones  that  had  shoes  on.  The  off  hwse  1  think 
had  its  from  shoe  off,  and  I  ih4nje  it  had  itt 
hind  ahoe  off;  that  is  the  best  I  remember. 
*  *  *  The  next  time  we  examined  the 
horses  the  marshal  took  up  their  feet,  and  I 
believe  I  says,  'Oh,  that  horse  has  tome  »hoe* 
off.' "  And  on  cross-examination  he  said: 
"My  best  recollection  Is  tliat  one  of  the  hors- 
es bad  two  ghoea  off,  one  off  the  front  foot 
and  one  off  the  hind  foot" 

N.  W.  Crookston.  sheriff  of  Cac^e  county, 
another  witness  for  the  state,  testified  that 
he  saw  the  defendant  "that  night  (Novem- 
ber Sth)  at  Logan ;"  that  he  examined  defend- 
ant's outflt  at  the  feed  yard;  and  that  (quot- 
ing) "there  was  a  horse  shoe  in  the  jockey 
box  that  would  fit  the  horses.  I  observed  the 
defendant's  horses.  The  way  they  stood  in 
the  stable  the  off  horse's  front  shoe  was  off 
the  left  foot'  The  shoe  In  the  Jokey  box  was 
rusty." 

It  win  thus  be  observed  that  according  to 
the  evidence  introduced  by  the  state  one 
horse  of  the  team  that  hauled  away  the  grain 
stolen  from  the  Godfrey  farm  had  but  one 
bare  foot;  whereas,  one  of  the  defendant's 
horf^es  bad  two  bare  feet.  True  the  sheriff 
testified  that  when  be  examined  defendant's 
horses  at  the  feed  yard  "the  way  they  stood 
in  the  stable  the  off  horse's  front  shoe  was 
off  the  left  foot"  But  this  testimony  Is  not 
necessarily  In  conflict  with  that  given  by  the 
witness  frames  on  the  same  point.  It  will  be 
noticed  that  the  sheriff  did  not  say  that  the 
horse  may  not  have  had  two  bare  feet,  as 
testified  to  by  Eames. 

It  might  be  well  to  observe  at  this  time 
that  the  state  introduced  evidence  tending  to 
show  that  the  defendant  arrived  in  Logan 
with  the  wheat  In  question  on  the  evening  of 
November  4,  1909.  Robert  Crookston,  an 
employe  at  a  feed  stable  adjoining  the  feed 
yard  where  defendant  kept  his  outflt  while 
In  Logan,  testiiied  that  be  passed  by  the  feed 
j'ard  at  7  o'clock  on  the  morning  of  November 
5,  1009,  and  that  be  observed  defendant's 
team  in  one  of  the  stalls;  that  the  horses 
bad  eaten  most  of  the  hay  given  them,  and 
"had  worked"  some  of  It  "behind  them."  "Q. 
Did  you  observe  their  condition  with  refer- 
ence to  whether  or  not  they  had  been  re- 
cently driven — as  to  sweat?  A.  Well,  the 
sweat  was  dry.  1  think  they  had  been  there 
all  night"  Two  of  J.  E.  Godfrey's  sons,  wit- 
nesses for  the  state,  testified  that  on  Nov- 
ember 4, 1909.  at  about  7  o'clock  in  the  morn- 
ing, they  left  Clarkston  with  a  team  and 
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tfossr  And  drore  to  lAgui,  and  In  tbe  after^ 
iKxm  of  the  same  day  return^  to  Glarkston; 
tbat  tbey  l^t  IJogan  about  4  o'clodc  p.  m., 
pissed  ttarongh  Benson  Ward  "atxmt  dusk," 
ud  airlTed  at  Newton  abont  7:80  o'clock; 
tbat  tliC7  did  not  see  the  defendant  any- 
wbere  on  tbe  road  between  Logan  and  New- 
ton. This  erldence  and  that  given  by  Robert 
Crooksttm  was  evidently  introduced  for  tbe 
paipo»  ot  Impeaching  tbe  testimony  given 
by  defendant  to  tbe  effect  that  be  arrived  In 
Ixqan  on  tbe  morning  of  November  6th. 
Counsel  for  tbe  state  seem  to  attach  consld* 
«able  Importance  to  the  testimony  given  by 
the  state's  witness  on  this  point  If,  as 
counsel  for  the  state  seem  to  contend,  this 
testimony  abows  tbat  defendant  arrived  in 
LofAH  on  tbe  evening  of  November  4,  1909, 
It  CBtabllsbea  a  complete  alibi  for  the  defend- 
ant and  proves  conclusively  tbat  he  did  not 
commit  tbe  crime  of  which  he  stands  con- 
victed, because  tbe  record  shows  that  the 
crime  was  evidently  committed  on  tbe  night 
at  Novembo:  4tfa,  aud  of  course  if  tiie  defend- 
ant was  In  Logan  (which  is  18  or  20  miles 
from  the  place  where  the  larceny  was  com- 
mitted) tbat  night  be  did  not  commit  It 

rz]  The  evidence,  without  conflict,  also 
shows  that  tbe  defendant,  ait  we  have  bere- 
inbetote  stated,  threshed  166  bushels  of  his 
ovn  wheat  on  bla  {Hremlses  In  the  town  of 
Xewton.  He  fed  a  amall  portion  of  this 
wheat  to  his  horses,  aold  84  bushels  at  Cache 
Junction  to  a  man  by  the  name  of  Griffith, 
and  at  the  time  be  wsm  arrested  bad  about 
60  bosh^  of  the  wheat  In  bis  granary, 
which,  together  with  the  62  bushels  that  be 
told  to  the  milling  company  In  Logan,  ac- 
connted  for  the  wheat  threshed. 

In  view  of  the  complete  Callnre  of  tbe 
evidence  to  in  any  manner  connect  the  de- 
fendant witb  the  commlBsion  of  tbe  crime 
ebarged,  any  Inference  tbat  ml^t  legally  be 
drawn  from  tbe  comparison  of  certain  sam- 
ples of  wheat  wlilch  were  Introduced  in  evi- 
dence by  the  state  as  tendjag  to  show  tbat 
the  wbeat  sold  by  defendant  on  the  occasion 
In  quesUon  was  of  the  same  kind  and  class 
as  tbe  wbeat  stolen  and  different  from  tbe 
wbeat  raised  by  defendant  would  be  wholly 
Inadequate  to  support  a  Judgment  of  convic- 
tion. Furthermore,  it  was  not  shown  that 
either  of  tbe  samples  mentioned  was  taken 
from  the  wheat  stored  In  the  granary  and 
ibeA  on  the  Godfrey  farm  at  tbe  time  tbe  lar- 
ceny was  committed.  The  sheriflF  testifled 
that  he  received  "from  tbe  Godfrey  boys"  the 
lample  of  wheat  introduced  In  evidence  as 
wheat  takoi  from  tbat  stored  in  tbe  granary 
and  abed  tm  tlie  Godfrey  farm  at  the  time  the 
larceny  was  committed,  but  there  is  no  evi- 
dence in  the  record  tending  to  show  where 
tbe  "Godfr^  boys"  obtained  the  wheat 
Tbnefore  tbat  particular  sample  of  wheat 
was  incompetent  as  evidence  for  any  purpose 
lud  ihoald  have  been  excluded  until  it  was 


shown,  If  such  warn  the  ffec^  tJiat  it  was  tak- 
en from  the  wlieat  stored  on  tlie  Godfrey 
premises  at  the  time  of  the  larceny. 

It  was  shown  at  tbe  trial  that  tbe  defend- 
ant bad  before  on  several  occasions,  been  in 
serious  difficulty  and  may  have  been  regard- 
ed by  some  people  as  an  "undesirable  dtl- 
sen."  This,  together  with  tbe  fact  tbat  much 
evidence  was  introduced  by  the  state  to 
prove  matters  which  in  their  nature  were 
collateral  to  the  main  Issne,  no  doubt,  to 
some  extent,  tended  to  divert  the  attention  of 
the  Jury  from  tbe  real  question  before  them, 
namely,  the  question  of  whether  or  not  the 
def^dant  waa  proved  guilty,  beyond  a  rea- 
sonable doubt  of  tbe  particular  crime  charg- 
ed in  the  Information.  Upon  ^o  other  theory 
can  we  account  for  tbe  verdict  of  the  Jury 
in  this  case. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

FRICK,  a  3.,  and  STRA.UP,  J.,  concur. 


UcCRIMM ON  V.  MURRAY. 
(Supreme  Coart  of  Montana.   Jane  22,  1911.) 

1.  ConiitAOTS  (S  282*>— Pebfobmahce— Satis- 

PACTION  OF  PABTT — "VALUABLE"— "SATIS- 
FACTOET." 

Where  plaintifF  agreed  to  give  defendant 
certain  Information  with  reference  to  the  ex- 
istence of  a  certain  vein  or  lead  of  ore  witbio 
the  boundariea  of  a  certain  claim,  and  dofend- 
ant  agreed  to  pay  plaintiff  10  per  cent,  of  the 
selling  price  of  said  claim  when  a  sale  should 
be  made,  if,  on  investigation  by  defendant,  in 
his  judgment  tbe  information  should  be  "Fatis- 
factorj', '  proof  that  the  vein  carried  "value," 
and  hence  that  the  information  was  "valuable," 
would  not  establish  that  it  was  "satisfactory" 
to  defendant,  within  tbe  meaning  of  tbe  con- 
tract as  alleged.  There  is  a  distinction  in  the 
meaning  of  the  terms  "valuable"  and  "satis- 
factory";  "valuable"  means  capable  of  being 
valued  or  estimated;  "satisfactonr"  means  af- 
fording satisfaction,  satisfying;  that  fully  sat- 
isfies or  contents;  and  a. thing  may  possess  val- 
ue and  be  unsatisfactory,  or  be  aatisfactory  and 
yet  have  no  value. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent.  Dig.  §§  3284-1289 ;  Dec  Dig.  S  282.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7271 ;  vol.  7,  pp.  e334-«337.1 

2.  CONTBACTS    (I    853*)— iHBTBUCmONa— Pbb- 

PORMAKCE— ApPLICABILITT  TO  CASE. 

Plaintiff  alleged  a  contract  by  which  he 
agreed  to  furnish  defendant  information  with 
reference  to  the  existence  of  a  certain  vein  or 
lead  of  ore  within  the  boundaries  of  a  certain 
claim,  for  which  defendant  promised  to  pa;?  10 
per  cent,  of  the  selling  price  of  the  claim,  if  on 
investigatioD  the  Information  should  be  "sntia- 
factory."  There  was  some  evidence  that  the 
information  was  "satisfactory,"  and  also  evi- 
dence that  the  claim  was  "valuable,"  and  the 
evidence  was  sufficient  to  go  to  the  jury  on  the 
question  whether  the  contract  was  made  as  al- 
leged. Beld,  that  instructions  that  plaintiff 
claimed  that  defendant  promised  to  pay  for 
tbe  information,  if  It  should  prove  "vuuable," 
and  that  it  was  Incumbent  on  plaintiff  to  prove 
that  it  was  "valuable,"  and  that  If  It  was  not 
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the  verdict  should  be  for  defendant,  vere  erro- 
neous, nod  not  applicable  to  the  case. 

[Kd.  Note.— For  other  casee,  see  Contracts, 
CenL  Dig.  ft  1829-1S44;  Dec.  Dig.  S  353.*] 

3.  CONTKAGTS  (|  282*)— PBBFOBMANCB— SATI8- 
FACTION  OF  PaKIT. 

Where  plaintiff  agreed  to  furnish  to  defend- 
nnt  information  concerning  a  certain  vein  or 
lead  of  ore  within  the  boundaries  of  a  lode 
claim,  for  which  defendant  agreed  to  pay  a 
certain  per  cent,  of  the  selling  price  of  said 
claim,  if  on  investigation  by  defendant  the  in- 
formation should  be  "satiRfactory"  to  him,  be 
had  the  exclusive  right  to  determine  whether  it 
was  satisfactory,  ana  his  jiutement  was  control- 
ling and  to  be  deemed  conclnsive,  tliougb  It  was 
to  oe  exerdsed  honestly  and  In  good  faith. 

[Ed.  Note.— For  other  caaes,  see  Gontracta, 
Cent  Dig.  II  1284-1289;  Dec  Dig.  |  282.*] 

4.  Appeal  and  Brbob  (fl  1066*)— Habuuss 

E^BOB— IirSTBUCTIONS. 

The  complaint  upon  which  a  first  trial  was 
bad  alleged  a  contract  to  pay  for  information, 
provided  it  be  proved  both  valuable  and  aatla* 
factory.  A  complaint  in  a  second  trial  alleged 
that  payment  was  to  be  made,  If  the  informa- 
tion was  "satisfactoiy,"  and  in  the  second  trial 
the  conrt  gave  instmetlona  aathoriaing  verdict 
for  plaintiff,  if  the  Information  was  "valuatde." 
Hela,  that  the  error  precluded  a  trial  on  the 
issues  made,  and  a  Judgment  could  not  be  sus- 
tained on  the  theory  that,  in  view  of  the  former 
trial  defendant  was  not  misled  by  the  auppoaed 
variance,  or  pr^udiced  by  the  tiieory  adopted 
by  the  court  in  the  instruction. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec.  Dig.  %  1066,*] 

5.  Trial  {|  206*)— iKSHtuoiiOHS— Bvidbnot— 

ADHISaiONS. 

Where  plaintiff  claimed  that  defendant  was 
to  pay  plafntifF  for  information  concerning  a 
crrtain  vein  or  lead  of  ore  within  the  boundaries 
of  a  certain  lode  claim,  providing  that  after  in- 
veslifiation  by  defendant  the  information  was 
sntiafnctory,  and  claimed  that  defendant  had 
afterwards  confirmed  the  agreement  and  prom- 
ised to  pay  the  amount,  the  truth  of  such  prom- 
ise depending  on  statements  of  plaintiff  and  one 
other  witness  as  to  defendant's  declarations 
made  after  bis  examination,  the  court  should 
have  instructed  that  "the  oral  admissions  of  a 
party  are  to  be  viewed  with  caution,**  though 
the  propriety  of  such  cautionary  instruction 
is  ordinarily  in  the  court's  discretion  under 
Itev.  Codes,  S  8028. 

fEd.  NotP.— For  other  cases,  see  Trial.  Cent. 
Dig.  S  500;  Dec.  Dig.  1  206.*] 

a  Tbial  (8  200*)— iHSTBDcnows  Covered  bt 

Those  Given. 

Instructions  substantially  covered  by  those 
given  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651;  Dec.  Dig.  1.200.*] 
7.  Evidence  (§8  121,  314*)— Declabations  op 

Party— TIES  Gfst^. 

Plaintiff  alleged  that  defendant  agreed  to 
pay  him  for  information  concerning  a  vein  or 
lead  within  the  boundaries  of  a  certain  claim, 
provided  the  information  was  satisfactory,  and 
relied  on  defendant's  confirmation  of  the  prom- 
ise made  after  examination.  Held,  that  testi- 
mony of  a  witness,  an  engineer,  who  accom- 
panied defendant  when  he  examined  the  vein, 
as  to  the  acts  and  declarations  of  defendant  la- 
dicating  his  estimate  of  the  character  and  value 
of  the  vein,  was  admissible  as  part  of  the  res 
gests  under  Rev.  Codes,  1  7867,  and  waa  wn)nff> 
fully  excluded  aa  bearaay. 

[Ed.  Note.— For  other  caaes.  see  Evidence, 
Cent.  IMg.  II  303. 1168-1173 ;  Dee.  Dig.  8|  121, 
:tl4.*l 


Appeal  from  District  Court,  Sliver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Duncan  HcCrlmmon  against 
James  A.  Hnrray.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

James  E.  Murray,  for  appellant  Maury 
&  T^pleman  and  M.  j.  Cavanaugh  (J.  A. 
Poore,  on  the  brl^  Cor  respondenL 

BRANTLT,  0.  J.  TUs  action  was  brought 
to  recover  the  snm  of  91S,000,  which  It  is 
alleged  the  defendant  promised  to  pay  plain- 
tiff for  certain  Informatltm  cmnmnnlcated  by 
bim  to  tbe  d^^dant.  The  amended  com- 
plaint alleges: 

"(1)  That  between  tbe  Ist  day  of  April,  A. 
D.  1904,  and  tbe  1st  day  of  November,  A.  D. 
1904,  at  the  dty  of  Bntte,  SUvn  Bow  county, 
Montana,  the  plaintiff,  at  tbe  spedal  Instance 
and  request  of  tbe  defendant,  gave  and  fur- 
nished to  bIm  cwtain  Information  with  refer- 
ence to  the  existence  of  a  certain  vein  or  lead 
of  ore  shown  and  dlsdosed  within  the  bonndr 
arles  of  the  Alex  Scott  lode  claim,  extend- 
ed downward  vertically,  Iv  a  crosscut  ran 
northerly  from  the  West  Golusa  shaft  at  tbe 
1200-foot  level  of  said  abaft,  or  what  is 
known  as  die  1200-foot  level  thereof,  for 
which  Information  so  furnished,  the  defend- 
ant promised  and  agreed  to  pay  plaintiff  10 
per  cent  of  tbe  selling  price  of  tbe  said  Alex 
Scott  lode  claim,  whm  a  sale  of  the  same 
should  be  made,  if  upon  invesClgatlon  by  the 
defendant,  In  bis  judgment,  the  said  Informa- 
tion should  be  satlsfectory  to  him,  the  said 
defendant 

"(2)  That  thereafter  the  said  defendant 
made  such  Investigation  as  to  the  Informa- 
tion ^ven  blm  by  tbe  plaintiff,  and  tbe  said 
Information  was  satlsfacEory  to  the  defend- 
ant and  at  a  meeting  thereafter  held  for 
that  purpose  defendant  confirmed  his  agree- 
ment theretofore  made,  aa  above  stated,  and 
then  and  there  promised  and  agreed  to  pay 
plaintiff  10  i>er  cent  of  the  sale  price  of  the 
said  Alex  Scott  lode  claim,  when  the  same 
should  be  sold." 

It  is  further  alleged  that  thereafter  the  de- 
fendant sold  the  mine  for  the  sum  of  $150,- 
000;  that  be  has  never  paid  to  plaintiff  tbe 
sum  of  $15,000,  10  per  cent,  of  said  selling 
price,  nor  any  part  thereof,  but  has  refused 
and  still  refuses  to  do  so. 

The  answer  admits  the  sale  as  alleged,  and 
that  defendant  has  not  paid  to  plaintiff  any 
sum  whatsoever.  It  denies  all  the  other  ma- 
terial allegations  contained  in  tbe  complaint. 
It  alleges  affirmatively  that  plaiutlfTs  cause 
of  action  Is  barred  by  the  statute  of  limltationa 
applicable  to  contracts  and  agreemmts  not 
In  writing,  and  that  the  contract  Is  within 
the  statute  of  frauds.  The  issues  made  up- 
on these  allegations  were  apparently  aban- 
doned at  the  trial.   In  any  event,  they  are 
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not  limilTed  In  any  way  on  this  appeal.  Tbe 
trial  reRDlted  In  a  verdict  and  Judgment  for 
xbt  plalntUC  From  the  Judgment  and  an 
order  denying  bis  motion  for  a  new  trial, 
the  deftedant  has  apinaled. 

Contoition  la  made  tliat  the  evidence  la  In- 
saffldoit  to  Jnatlfy  the  verdict  It  wonld  be 
Impracticable  to  qnote  It  In  detail.  We  have 
studied  It  with  that  degree  of  care  which  the 
eameet  argumut  made  by  connsd  and  the 
character  of  the  controversy  demand.  We 
readily  concede  that  It  Is  not  as  eatlafactory 
as  It  might  b^  but  we  do  not  fe^  Jostlfled 
In  saying  that  It  Is  so  far  without  substance 
that  the  plaintiff  was  not  entitled  to  have  It 
snbmltted  to  a  Jury. 

The  plaintiff  testified  that  as  early  as  April 
1,  19(M,  while  working  in  the  West  Colusa 
mine,  he  bad  observed  that  a  crosscut  nt  the 
1200-foot  level  of  the  West  Colusa  workli^^ 
running  tbrongh  the  Alex  Scott  mine  be- 
longing to  the  defendant,  had  Intersected  a 
Tela  in  the  latter;  that  be  soon  thereafter 
sought  and  obtained  an  Interview  with  the 
defendant,  and  told  him  that  he  had  Infor- 
nutim  abont  the  mine  which  might  be  of 
value  to  him ;  that  the  def^dant  then  told 
him  that  he  knew  of  the  existence  of  the 
t-rosscnt,  because  it  had  been  extended  Into 
the  Alex  Scott  claim  by  his  permission,  but 
If  the  Iziformatlon  proved  to  be  valuable*  or, 
ns  plaintiff  stated  In  another  place  In  bis 
testimony,  satisfactory,  he  would  give  him 
10  per  cent  of  the  selling  price  of  the  mine ; 
that  therenpon  be  informed  the  defendnnt  of 
the  existence  of  the  vein ;  that  It  contained 
from  elfl^t  to  tem  feet  of  smelting  ore ;  that 
thereupon  the  defendant  stated  that  the  in- 
formation was  very  valuable,  and  if  npon  ex- 
■mtnation.  which  he  would  make,  he  found 
the  tActa  as  stated  he  wonld  pay  as  he  said, 
upon  the  sale  of  the  mine;  that  In  a  subse- 
quent Interview,  within  10  days  or  two  weeks 
thereafter,  the  defendant  told  him  that  he 
bad  made  the  examination,  that  he  had 
found  the  conditions  as  stated  by  the  plain- 
tiff, and  wonld  keep  good  his  promise  there- 
tofore made.  It  appears  that  at  that  time 
the  defendant  was  n^otiatlng  for  a  sale  of 
his  property  to  the  owner  of  tbe  West  Colusa 
mlne^  at  the  price  of  9100,000,  and  that  this 
Aict  was  known  to  both  plaintiff  and  de- 
fendant These  n^otlatlons  failed,  but  sub- 
sequently, in  1906,  the  defendant  sold  the 
Alex  Scott  mine  to  another  company  for 
flSO,000.  The  plaintiff  Is  corroborated  In 
bis  statements  as  to  what  transpired  at  the 
two  Interviews  by  one  witness,  who  was 
present  at  both  of  them.  The  defendant  de- 
nied that  either  of  the  Interviews  occurred. 
He  stated,  however,  that  he  was  informed  of 
the  existence  of  the  vein  while  on  the  street 
bf  a  person  who  was  not  known  to  him,  but 
n-bo  be  subsequently  learned  was  the  plain- 
tiff ;  that  he  made  no  promise  to  compensate 
bim;  that  npon  eumlnatlon  he  found  a 
rein  in  the  crosscut,  but  that  It  contained  no 
ore  of  vaioe.  It  la  true  the  complaint  alleg- 


es that  the  stipulation  tor  compensation  was 
conditional  upon  the  information  proving 
satisfactory  to  the  defendant  after  personal 
examination  to  ascertabi  If  the  conditions 
were  as  stated  by  the  plaintiff;  yet  if  it 
was  true  that  in  the  second  Interview  the  de- 
fendant stated  that  he  had  found  the  condi- 
tions as  described  by  plaintiff  and  would  pay 
him  as  be  had  promised,  upon  the  sale  of 
the  property,  this  tended  to  show  that  he 
had  found  the  information  satisfactory. 

[1]  Proof  that  the  vein  carried  value,  and 
hence  tiiaC  the  information  was  valuable, 
apart  from  the  expresslcm  of  satl^acticm  vrltb 
its  condition  and  the  promise  to  pay,  wonld 
not  establlBh  that  it  was  satisfactory  to  de- 
fendant within  the  meaning  of  the  contract 
as  all^^  Proof  of  value  from  any  point  of 
view  wonld  not  of  Itself  establish  the  satis- 
factory character  of  the  Informaticai.  There 
is  a  distinction  in  the  meaning  of  the  terms 
"valuable^  and  ^'satisfactory.*'  "Valuable" 
means  capable  ot  being  rained  m  estimated. 
"Satlsfactoiy"  means  affording  satisfaction, 
satisfying;  that  fully  satisfies  or  contents. 
(Century  Dictionary.)  A  tiling  may  possess 
value,  and  yet  be  unratlsCactory;  and,  on 
the  other  hand,  may  be  satisfactory,  and  yet 
have  no  value.  To  Illustrate  from  the  In- 
stant case:  If  the  information  had  been 
that  the  running  of  the  crosscut  through  the 
defoidant's  ground  had  resulted  in  demon- 
strating that  it  was  barren,  it  might  have 
been  considered  of  value,  in  that  It  would 
aid  the  defendant  in  determining  whether. 
In  default  of  the  contemplated  sale,  he  would 
be  justiSed  In  the  expenditure  of  the  money 
to  develop  It;  but  It  wonld  also  be  an  evi- 
dence to  him  of  lack  of  value  In  the  claim, 
and  therefore,  though  adjacent  to  other  val- 
uable properties,  that  he  could  not  realize 
from  a  sale  of  it  what  he  anticipated.  It 
wonld  therefore  be  entirely  unsatisfactory. 
Nevertheless,  If  the  defendant  having  upon 
examination  found  the  conditions  as  describ- 
ed to  him,  expressed  hlnuelf  as  satisfied  and 
wilting  to  pay  upon  the  consummation  of  a 
sale,  this  tended  to  show  that  the  agreement 
of  the  parties  was  as  alleged,  and  that  the 
condition  upon  which  the  stipulation  to  pay 
was  to  be  binding  had  been  fulfilled.  From 
this  point  of  view,  the  evidence  tended  to 
establish  the  cause  of  action  stated,  in  Its 
general  scope  and  meaning. 

Another  contention  Is  that  the  court  erred 
In  the  theory  it  adopted  In  submitting  the 
case  to  the  Jury.  The  following  paragraphs 
of  the  instructions,  to  the  theory  of  which 
the  others  conform,  are  sufflclrat  for  illus- 
tration: • 

"(A)  Ton  are  Instructed  that  every  mau 
who  Is  competent  to  make  a  valid  cootract 
is  free  to  make  such  contract  as  be  will, 
and  free  to  refuse  to  make  such  contract, 
but  when  once  made,  if  the  contract  is  le- 
gal, and  Is  not  Induced  by  fraud  or  mistake, 
he  is  bound  by  It.  So,  In  thl^  case,  if  you 
find  from  a  preponderance  of  the  evidence 
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tbat  the  defendant  promised  to  pay  the 
plaintiff,  in  consideration  of  information  to 
be  glren  by  the  plaintiff  to  the  defendant 
concerning  a  rein  of  ore  In  tbe  Alex  Scott 
mine.  If  the  information  were  on  inTe8tls&- 
tlon  by  tbe  defendant  found  to  be  valuable. 
10  per  cent,  of  the  sale  price  of  the  Alex 
Scott  mine  when  he  sold  It,  and  that  rely- 
ing upon  this  promise  by  tbe  defmdant 
plaintiff  gave  him  such  Information,  euch  a 
transaction  wonld  constitute  a  bln^g  con- 
tract, and  if  you  further  find  on  investiga- 
tion by  the  d^end^nt  be  found  It  to  be  val- 
uable he  la  bound  to  pay  the  percentage,  and 
your  ^rdlct  should  be  for  the  plaintiff.  You 
are  farther  instructed  that  it  is  admitted  by 
the  d^endant  that  the  Alex  Scott  mine  was, 
prior  to  the  commencement  of  this  action, 
sold  by  him  for  the  sum  of  f 150.000. 

"(2)  Tou  are  instructed  that  the  plaintiff 
relies  on  a  condltlinua  or  contingent  con- 
tract; Uiat  is.  It  Is  claimed  by  talm  that  the 
defendant  promised,  in  consideration  of  the 
giving  of  certain  Information  r^rdlng  cer- 
tain ore  bodies  In  the  Alex  Scott  lode  claim, 
that  he  would  pay  the  plaintiff  therefor,  or 
upon  the  condition  or  contingency  that  the 
allied  Information  should  prove  valnable; 
then  It  Is  Incumbent  npoa  the  plAlntlfl  to 
prove  by  a  preponderance  of  the  evld^ce 
that  the  alleged  Information  claimed  by 
plniatlfC  to  have  been  given  defendant  was 
valuable,  and  if  you  find  from  the  evidence 
In  this  case,  and  from  all  the  surrounding 
Circumstances  as  shown  by  the  evldmce.  that 
the  alleged  fufonnatlon  claimed  by  plafutlff 
to  have  been  given  to  tbe  defendant  was  not 
valuable,  then  and  in  that  event  your  ver- 
dict must  be  for  the  defendant  and  against 
the  plaintiff." 

[2]  In  view  of  the  Issues  made  by  tbe 
pleadings,  the  theory  adopted  by  the  court 
was  erroneous.  At  the  close  of  tbe  evidence 
tlie  defendant  moved  the  court  to  direct  a 
verdict  in  his  favor,  on  the  ground,  among 
others,  that  tbe  evidence,  tended  to  establish 
a  contract  substantially  different  In  Its  terms 
from  that  alleged,  viz.,  that  defendant  had 
agreed  to  pay,  If  the  Information  proved 
to  be  valuable;  and  hence  that  there  was  a 
material  variance  between  the  allegations  In 
the  complaint  and  the  proof.  In  overruling 
the  motion,  the  court  stated  that,  though  the 
variance  was  apparent.  It  was  immaterial, 
and  tliereupon  proceeded  to  Instruct  the  jury 
as  indicated.  As  already  pointed  out,  the 
evidence  was  sufficient  to  go  to  the  Jury  upon 
tbe  question  whether  the  contract  was  mHde 
as  alleged.  If  the  condition  of  the  evidence 
had  been  aa  the  court  concluded,  the  motion 
should  have  been  sustained,  for  the  variance 
would  have  been  material,  and  therefore  fa- 
tal to  plaintiff's  case,  within  the  rule  declar- 
ed by  the  statute  and  applied  In  many  cases 
by  this  court,  viz.,  that  If  the  evidence  falls 
to  establish  the  cause  of  action  In  Its  general 
scope  there  Ip  pre-sented,  not  a  case  of  vari- 
ance, but  a  failure  of  proof.    Gilliam  v. 


Black,  16  Hont  217,  40  Fac.  808;  Newell 
Nicholson,  17  Mont  880,  48  Pac.  180;  SpeU- 
man  t.  Rhode,  88  Uont.  21,  81  Pac.  385 ;  Fla- 
herty T.  Butte  Electric  By.  Co.,  40  Mont. 
454.  107  Pac.  416,  185  Am.  St.  Bep.  630; 
Knuckey  v.  Butto  Electric  Rf.  Co.,  41  Mont. 
814.  108  Pac.  979. 

[i]  Undn  the  issues  as  made,  the  defend- 
ant had  the  exclusive  right  to  determine 
whether  the  information  was  satlBfaetory; 
for  this  term  refers  to  the  mental  condition 
of  the  defendant,  and  not  to  that  of  the 
court  or  Jury,  and  from  the  nature  of  the 
case  bis  ja^ai«it  aa  to  its  cbaracter  was  the 
standard  tqr  which  the  court  and  Jury  should 
be  governed.  This  rule  la  well  aettled.  Za- 
leskl  V.  Clark,  44  Conn.  218,  26  Am.  Bep.  44G; 
Stuts  V.  Loyal-Hanna  C.  &  C.  Co.,  131  Pa. 
267,  18  AtL  876;  Baltimore  &  Ohio  By.  Co. 
V.  Brydon,  66  Md.  198,  8  AtL  806,  67  Am.  Rep. 
S18;  Haney-Campbell  Go.  t.  Preston  Creaui- 
ery  Ass'n,  110  Iowa.  188,  93  N.  W.  297.  It 
la  esx)e dally  applicable  to  the  purchase  of 
artidea  which  depend  for  their  value  largely 
upon  Individual  taste  and  smtlment,  rather 
than  their  utility  from  a  commercial  point  of 
view.  In  such  cases  the  reason  or  motive 
which  prompts  their  rejection  Is  not  tbe  sub- 
ject of  Judicial  inquiry.  Haney-Campbell  Co. 
V.  Preston  Creamery  Ass'n,  supra;  Zaleski 
V.  Clark,  snpra ;  Olbson  v.  Cranage,  89  Mich. 
49.  33  Am.  Rep.  3S1 ;  1  Uechem  on  Sales,  666. 
According  to  the  view  of  some  of  the  courts. 
If  the  article  is  desired  only  for  Us  commer- 
cial value,  the  strict  rule  is  relaxed  to  the 
extent  that,  though  the  Judgment  of  tbe  pur- 
chaser must  be  deemed  conelnalve.  It  must 
be  exercised  honestly  and  In  good  faith. 
Haney-Campbell  Go.  t.  Proton  Creamery 
Ass'n,  supra;  Baltimore  &  Ohio  Ry.  Co.  v. 
Brydon,  supra.  This  rule  seems  to  be  entire- 
ly Just,  and  we  can  see  no  reason  why  It 
should  not  apply  to  the  case  in  hand,  and  the 
good  or  bad  faith  of  the  defendant  be  left  to 
be  inferred  from  bis  declarations  and  con- 
duct subsequent  to  the  examination  made  by 
blm  and  the  value  of  the  Informatlou,  de- 
pendent, of  course,  upon  the  conditions  as 
they  actually  were  at  the  time  he  made  the 
examination.  . 

The  Instructions  took  from  the  Jury  con- 
sideration of  tbe  satisfactory  character  of 
the  Information,  and  authorized  them  to 
determine  tbe  defendant's  liability  solely  up- 
on Its  value.  Tbis  was  equivalent  to  tbe 
making  of  a  contract  for  the  parties  and 
determining  their  rights  accordingly;  where- 
as, tbe  court's  only  office  is  to  enforce  the 
rights  of  parties  as  they  have  fixed  them 
by  tbelr  own  agreements.  If  In  the  opinion 
of  the  court  the  evidence  presented  a  ma- 
terial variance,  it  might  have  directed  an 
amendment  upon  proper  terms  (Rev.  Codes,  S 
6585) ;  but  It  could  not  submit  the  case  to  the 
Jury  upon  evidence  tending  to  establish  a 
cause  of  action  wholly  outside  the  issues, 
without  according  to  the  defendant  full  oi>- 
portunlty  to  controvert  It  with  his  proof. 
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Tbese  remarics  an  partlcnlarly  pertinent  to 
the  oondltlona  presented  in  this  caae;  fort 
thon^  some  eridence  was  submitted  as  tend- 
ing to  show  tbflt  the  vein  with  referrace  to 
which  the  Information  was  given  was  almost 
entirely  barmi,  thus  toidlng  to  establish  the 
fact  that  the  Information  was  valneleas.  In 
other  instances,  upon  objection  that  such 
evidence  was  Immaterial,  It  was  excluded. 

[4]  Mncb  stress  is  laid  by  connsel  for 
plaintiff  upon  the  fact  that  there  have  been 
two  trials  of  this  caae.  This,  he  says,  dem- 
ouBtratea  that  the  defendant  was  not  mis- 
led by  the  supposed  variance,  or  prejudiced 
by  the  theory  adc^ted  by  the  court  in  In- 
structing the  Jury.  The  complaint  upon 
which  the  first  trial  was  bad  alleged  that 
payment  was  to  be  made  upon  condition  that 
the  Information  proved  to  be  both  valuable 
and  satisfactory ;  whereas,  nnder  the  Issues 
u  they  now  are,  recovery  rests  solely  upon 
proof  of  Its  satisfactory  character  within  the 
rule  stated  above.  The  amendment  of  the 
pleadings  not  only  relieved  the  plaintUC  of 
the  burden  of  establishing  value,  but  was 
notice  to  defendant  that  the  question  of  value 
was  not  relied  on  as  the  basis  of  recovery. 
In  fact,  the  plaintiff  offered  no  evidence  on 
the  subject,  except  the  declaration  of  defend- 
ant at  the  second  interview,  and  when  ob- 
jection was  made  by  counsel  to  that  offered 
b;  the  defendant  it  was  excluded.  A  Judg- 
ment obtained  under  these  conditions  cannot 
be  permitted  to  stand,  without  violation  of 
the  rule  that  every  person  is  entitled  to  be 
heard  upon  the  i^ues  tendered  to  him  by 
bis  adversary.  Complaint  Is  made  of  other 
paragraphs  of  the  Instructions  given,  but  we 
find  no  substantial  error  In  any  of  them. 

[i]  The  court  refused  the  request  of  de- 
fendant to  give  the  following  Instruction: 
"You  are  instructed  that  the  oral  admissions 
of  a  party  are  to  be  viewed  with  caution." 
Though  the  propriety  of  giving  such  an  in- 
struction in  any  case  Is  lodged  largely  in  the 
discretion  of  the  trial  court,  and  Is  to  be 
iriven,  or  not,  according  to  the  court's  view 
of  tbe  conditions  presented  by  the  evidence 
(Kev.  Codes,  {  8028),  under  the  peculiar  cir- 
cumstances of  this  case,  the  Jury  should 
bave  been  cautioned  as  to  how  they  should 
view  the  evidence,  the  solution  of  the  ques- 
tion whether  the  defendant  was  satisfied 
with  the  Information  communicated  to  him, 
and  made  the  promise  to  pay,  depending,  as 
It  did,  entirely  upon  the  truth  of  tbe  state- 
ments of  plaintiff  and  a  single  other  witness, 
Bs  to  defendant's  declarations  after  he  made 
the  examination  of  the  vein  exposed  In  the 
Alex  Scott  claim.  It  was  error  to  refuse 
tills  instruction. 

[I]  Complaint  Is  made  of  the  refusal  o' 
other  Instructions  requested.  We  find  no  er- 
ror tn  this  behalf,  because  tbe  instructions 
glren  covered  substantially  the  law  embodied 
Id  those  requested. 


[7]  When  the  defendant  went  into  the 
crosscut  to  make  the  examination,  be  was 
accompanied  by  Mr.  Daum,  an  enghieer  em- 
ployed In  the  West  Colusa  mine.  During  tbe 
examination  of  Mr.  Daum,  he  was  asked  to 
detail  to  the  Jnry  tbe  acts  and  declarations 
of  the  defendant.  Indicating  his  estimate  of 
the  (Aaracter  and  value  of  the  vein,  while  he 
was  engaged  in  making  his  examination  of 
it  The  evidence  was  excluded  as  hearsay. 
This  was  error.  The  examination  was  one 
of  the  series  of  steps  leading  up  to  the  con- 
summation of  the  contract,  without  the  doing 
of  which  there  would  have  been  no  contract 
Clearly,  what  tbe  defendant  said  and  did 
while  engaged  In  it  tended  to  show  the  state 
of  mind  produced  by  bis  observations,  was  a 
part  of  the  res  gestte,  and  was  competent 
Rev.  Codes,  ft  7867;  Territory  v.  Clayton. 
8  Mont  1,  19  Pac.  293;  Bums  v.  SmltH.  21 
Mont  252,  53  Pac.  742,  60  Am.  St  Bep.  653; 
34  Cyc.  1642;  Carr  v.  State,  43  Ark.  99; 
Stirling  V.  Buckingham,  46  Conn.  461. 

It  Is  not  necessary  to  give  special  notice 
to  other  questions  discussed  by  counsel. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded,  with  directions  to 
grant  the  defendant  a  new  trial. 

Reversed  and  remanded. 

SMITH  and  HOLLOW  AY,  33.,  concur. 


STATE  ex  rel.  WYNNE  v.  EXA5IINTNG 
AND  TRIAL  BOARD  OP  POLICE  DE- 
PARTMENT  OF  OITY  OF  BUTTE  et  al. 

(Supreme  Court  of  Montana.    Msy  27,  1011.) 

1.  MUNICIPAI.  GORPOBATIOHS  ({  1S2*)— POUCE 

—Removal— "Misconduct  in  OmcE." 
A  charge  aesinst  a  chief  of  police  of  "mis- 
conduct in  office"  includes  any  act  involving 
rooml  turpitude,  or  any  act  which  is  contrary 
to  juatice,  honesty,  principle,  or  good  morals,  if 
performed  by  virtue  or  authority  of  ofHre. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  OfHit  Dig.  |  468;  Dec.  Dig.  | 
182.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  5,  pp.  4532,  4533.] 

2.  Municipal  Cobporations  (S  182*)— Polios 
— authoritt  and  powers. 

The  chief  of  police  of  the  dty  of  Butte  may 
lawfully  serve  a  warrant  outside  of  Silver  Bow 

county. 

[Ed.  Note.— Por  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  470;  Dec.  Dig.  § 
182.*] 

3.  Municipal  Corporations  (i  1S2*)— Police 
—  Pat  and  Other  Compensation  —  Fees 
AND  Mileage. 

Under  Rev.  CodeH,  S  8137.  which  declares 
that  a  sherifF,  comitahle,  or  other  peace  ofiicer 
traveling  tn  the  dischar^re  of  his  duties  aliall 
charge  only  for  each  mile  actually  and  neces- 
sarily traveled,  a  chief  of  police  had  no  right 
to  claim  mileage  for  the  distance  traveled  by 
an  ofiQcer,  or  for  finy  services  which  he  has  not 
actually  performed;  and  that  he  believed  that 
he  had  a  legal  right  to  charge  such  mileage  and 
acted  in  good  faith  in  taxing  nnd  collecting  it 
the  fact  that  other  such  officers  have  made 
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similar  charges,  and  that  his  claim  was  paid 
and  his  appointment  made  permanent  after  the 
disputed  CTiarge,  constitnte  no  defense. 

[Ed.  Note.— Fbr  other  cases,  see  Hnnieipal 
Corporations,  Gent  Dfg.  |  460;  Dec.  Dig.  S 
182.*] 

4.  Municipal  Cobporations  (J  182*)— Policb 
— 'Removal — Sufficibnct  of  Evidekce. 
Evidence,  in  proceedings  before  the  examin- 
ing and  trial  boara  of  the  police  department  of 
the  city  of  Butte  for  the  removal  of  the  city's 
chief  of  police  on  the  charge  of  misconduct  in 
office  held  to  constitute  su^tantial  evidence  in 
support  of  the  chai-ge  and  removal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporatlona,  Cent  Dig.  {  468;  Dec.  Dig.  S 
1S2.*J 

Appeal  from  District  Court,  Silver  Bow 
County ;  John  B.  HcCleman,  Judge. 

Action  by  the  State  of  Montana,  on  'the 
relation  of  EL  W.  Wynne,  against  the  Exam- 
ining and  Trial  Board  of  the  Police  Depart- 
ment of  the  City  of  Btitte  and  others.  Jodg- 
nient  for  defaidants,  and  relator  appeals. 
Afflnned. 

Kirk,  Bourquin  &  Kirk  and  W.  E.  Carroll, 
for  appellant  H.  L.  Maury,  J.  R.  Boarnian, 
and  N.  A.  Roterlng,  for  respondents. 

SMITH,  J.  On  July  12,  1910,  the  above- 
named  relator  was  chief  of  police  of  the  city 
of  Butte.  On  that  day  written  charges  were 
filed  against  him  by  the  mayor,  with  the  ez- 
amiulng  and  trial  board  of  the  police  de- 
partment ;  a  hearing  was  subsequently  had, 
and  the  board  found  him  guilty  of  miscon- 
duct in  office.  The  mayor  thereupon  dis- 
charged him  permanently  from  the  police  de- 
partment and  from  his  office  of  chief  of  po- 
lice. He  subsequently  sued  out  of  the  dis- 
trict court  of  Silver  Bow  county  a  writ  of 
review,  praying  that  the  actions  of  the 
board  and  of  the  mayor  be  set  aside  and  held 
for  naught,  whereupon  the  res[)ondents  moved 
to  quash  the  same.  The  motion  was  granted, 
and  the  proceedings  were  dismissed.  From 
a  judgment  entered  pursuant  to  the  order  of 
dismissal,  relator  has  appealed.  Attached  to 
his  affidavit  are  the  charges  filed  against  ^Im 
by  the  mayor,  together  with  his  answer  there- 
to and  the  testimony  taken  at  the  hearing,  so 
that  the  district  court  had  before  It.  and  we 
tiave  before  us,  the  whole  record  upon  which 
the  mayor  and  the  board  acted. 

[1]  It  is  contended  that  the  charges  were 
not  sufficient  In  law  to  constitute  or  be  mis- 
conduct in  office,  or  any  offense  whatever.  In 
the  case  of  Bailey  v.  Examining  &  Trial 
Board,  42  Mont  216,  112  Pac  69,  we  said: 
"A  cbarse  'without  substance  la  no  charge. 
One  of  the  essential  requirements  of  law  Is 
that  a  charge  shall  embody  facts  sufficient 
to  constitute  a  cause  of  action,  within  the 
meaning  of  the  act"  The  relator  was  charg- 
ed with  misconduct  in  his  office  of  chief  of 
police.  It  would  serve  no  useful  purpose  at 
this  time,  or  Is  it  necessary,  to  attempt  to 
dctnli  what  may  be  comprehended  In  a  charge 


of  misconduct  In  office  Any  act  Involving 
moral  turpitude,  or  any  act  which  Is  contrary 
to  Justice,  honesty,  principle,  or  good  morals, 
if  performed  by  virtue  of  office  or  by  author- 
ity of  office,  is  certainly  Included  therein. 
The  written  accusation  filed  with  the  board 
sets  forth  In  detail  the  alleged  acts  of  re- 
lator from  which  the  'conclusion  was  drawn 
tbat  he  was  guilty  of  misconduct  In  office. 
The  testimony  substantially  bears  out  the  al- 
legations of  the  charge,  and  we  may  there- 
fore consider  both  together.  As  was  said  In 
the  Bailey  Case,  supra:  "Before  the  charge 
can  be  sustained,  some  substantial  evidence 
must  be  given  In  support  of  it" 

It  appears  from  the  evidence  of  one  La- 
velle,  who  held  the  position  of  city  Jailer 
In  Butte,  that  on  or  about  the  10th  or  12th 
day  of  August,  1908,  be  was  spending  his 
vacation  in  the  city  of  Great  Falls,  where  he 
was  attending  an  Elks'  convention ;  he  went 
there  on  a  round  trip  ticket  which  he  him- 
self purchased.  While  in  Great  Falls,  Chief 
of  Police  Pontet  of  that  city  told  him  that  he 
had  arrested  two  men  named  Gilbert  and 
Colosmo,  who  were  wanted  In  Butte  for  steal- 
ing a  bicycle,  and  asked  him  if  he  would 
take  them  back  when  he  returned.  He  as- 
sented, and  took  tbem  back  to  Butte,  where 
they  were  placed  In  the  city  Jail.  He  had  no 
communication  with  the  relator  before  re- 
turning to  Butte,  nor  did  he  have  a  warrant 
of  arrest ;  but  the  next  day  Wynne  asked  him 
what  It  had  cost  him  to  bring  the  men  over 
and  he  replied,  "Thirteen  dollars."  Wynne 
paid  him  this  sum  and  no  more.  A  warrant 
having  been  Issued  out  of  a  justice  of  the 
peace  court  against  Gilbert  and  Colosmo, 
charging  them  with  jretlt  larceny,  the  relator 
made  the  following  return  thereto;  "I  hereby 
certify  that  I  received  the  within  warrant 
on  the  15th  day  of  August  1908,  and  served 
the  same  by  arresting  the  within  named  Gil- 
bert and  Colosmo  and  bringing  them  Into 
court  this  ISth  day  of  August  1908.  Fees 
serving  warrant,  mileage  $68.80 ;  Great  Palls, 
688  mllM.  Total  fees  on  warrant  E.  W. 
Wynne,  Chief  of  Police." 

On  August  18,  1908,  the  relator  filed  with 
tbe  county  auditor  the  following  claim  against 
the  counlr: 

Silver  Bow  County  to  B.  W.  Wynne,  Dr. 
State  of  Montana  v.  Philip  Gilbert, 
Joe  Colosmo. 
rWarrant]   mileage   Great   Falls,  688 

miles    f68.80 

Officer  Bwtte  to  Great  Falls. .  .172  miles 
Offi(;er  Great  Falls  to  Butte. .  .172  miles 
Two  prisoners  Great  Falls  to 
Butte   344  miles 

"State  of  Montana,  Gonnl?  of  Silver  Bow 

—88.: 

"The  undersigned,  being  duly  sworn,  says 
that  the  items  mentioned  In  the  foregoing  ac- 
count were  furnished  as  therein  stated,  and 
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rhat  the  amount  therein  claimed  Ib  just,  due 
and  wholly  unpaid.  B.  W.  Wynae. 

"Subscribed  and  swoin  to  before  me  this 
iSib  day  of  August,  1906.  Gus.  J.  Stromme, 
County  Auditor.  Geo.  RoS;  Deputy  County 
Auditor.'* 

The  followlns  Indorsements  appear  on  the 

claim: 

"To  the  Board  of  County  Commissioners— 
Geatlemen:  I  have  examined  the  within  a<s 
count  and  claim  against  Silver  Bow  county 
and  find  that  the  amount,  968.80,  appears  to 
be  correct  as  presented,  unpaid  and  diould 
be  allowed.  Geo.  J.  Stromme,  County  Audi- 
tor." 

"The  within  account  la  allowed  in  the  sum 

 on  the  general  fund,  October  16, 

10(^  John  G.  Holland,  Chairman  Board  Go. 
Com." 

On  October  16,  1908,  the  relator  received 
from  the  county  treasurer  the  amount  claim- 
ed by  him,  ?S8.80.  Mr.  Brown,  a  member 
of  the  board  of  county  commtssionerB,  tes- 
tified that  the  claim  was  not  Immediately 
allowed,  for  the  reason  that  the  board  was 
oppoEed  to  paying  It,  "thinking  that  that  part 
of  the  work  t)eIonged  to  the  sheriff."  Mr. 
Holland,  another  commissioner,  testified  that 
the  board  was  waiting  to  ascertain  whether 
the  sheriCt  would  make  a  similar  charge  for 
the  same  sendee.  He  also  testified  that  Chief 
Wynne  appeared  before  the  board  and 
"claimed  tliat  he  attended  to  the  service, 
and  that  he  should  be  paid;  that  other  chiefs 
of  police  were  being  paid  for  similar  char- 
acter of  work."  Mayor  Corby,  from  whom 
Wynne  received  his  probationary  and  also 
his  permanent  appointment  as  chief  of  police, 
testified  that  be  was  advised  by  the  chief 
that  he  claimed  the  right  to  go  outside  of 
tbe  city  to  make  arrests,  and  would  either 
go  himself  or  send  a  man  to  do  so;  he  asked 
Wynne  if  the  city  would  be  liable  for  the 
costs  and  was  told  that  tbe  same  would  be 
a  county  charge;  Wynne  told  him  he  ex- 
pected to  make  charges  against  the  county 
for  such  services,  and,  under  the  clrcum- 
etances,  he  approved  of  his  determination  to 
do  so,  and  afterwards  appointed  him  perma- 
nently to  the  office  of  chief  of  police.  It 
does  not  appear,  however,  that  Mayor  Corby 
bad  any  knowledge  of  this  particular  charge 
when  he  made  the  appointment. 

On  September  16,  1908,  tbe  county  auditor 
transmitted  to  the  county  attorney  a  copy 
of  Wynne's  bill  against  the  county,  with  the 
inquiry,  "Is  the  bCl  of  B.  W.  Wynne  a  legal 
dalm  against  Silver  Bow  county,  and  should 
tbe  same  be  paid?"  The  county  attorney 
replied  that  service  of  the  warrant  by  tbe 
chief  of  police  was  valid,  and  that  tbe  claim 
should  be  paid.  The  county  attorney  him- 
self testified  that  he  regarded  it  as  a  legiti- 
mate claim  against  the  county;  but  there 
is  not  anything  in  his  testimony  or  in  his 
letter  to  Indicate  that  be  had  any  knowledge 


that  Wynne  bad  not  actually  performed  the 
services. 

Mr.  Henderson,  the  sheriff,  testified  that  he 
was  of  opinion  that  the  service  of  the  war- 
rant belonged  exclusively  to  his  ofilce,  and 
therefore  protested  against  tbe  payment  of 
the  claim;  but,  having  learned  afterwards 
that  tbe  "chief  bad  as  much  right  to  collect 
the  money  as  the  sheriff  bad,"  he  withdrew 
his  objections. 

Tbe  relator  testified  that  the  owner  of 
the  stolui  bicycle  made  complaint  of  his 
loss  and  was  told  by  him  to  go  to  the  county 
attorney  and  get  a  warrant;  Iw  then  traced 
the  accused  men  to  Great  Falls  and  was 
notified  by  Chief  Pontet  that  th^  had  been 
arrested;  prior  to  tills  time  he  had  been 
told  by  Chief  of  Police  Flannery,  of  Helena, 
that  he  was  foolish  not  to  claim  tbe  rigbt  to 
make  such  arrests,  as  he  (Flannery)  always 
did  It  The  county  attorney  gave  him  a  wai^ 
rant  for  the  men.  He  continued:  "I  fully 
Intended  to  go  after  tbe  men,  but  it  so  hap-, 
pened  that  liavelle  was  over  there.  Tbe 
message  came  that  Lavelle  was  tbere  and 
was  coming  home  the  next  day,  and  If 
I  wanted  him  to  he  would  bring  the  prls- 
oners  over.  I  bad  the  warrant  In  my  pos- 
session, and  said  all  right,  he  could  bring 
them.  He  brought  them.  The  next  day  La- 
velle told  me  what  his  expenses  had  been, 
and  I  paid  blm.  'Now,'  I  says,  'this  Is  some- 
thing new  In  this  olSce,  and  I  will  put  in 
a  bill  to  the  county  commissioners;  I  don't 
know  whether  they  will  allow  It  or  not;  If 
they  don't,  I  am  out  this  money  that  I  have 
paid  you.  If  tb^  do  allow  It,  I  will  pay 
you  your  fare  over  there  and  back.*  I  put 
in  tbe  bill,  and  they  held  It  up;  they  didn't 
know  what  to  do  with  It  I  talked  to  the 
county  auditor;  explained  the  matter  thor- 
oughly to  him;  talked  to  the  commissioners. 
They  said  they  would  get  an  opinion  from 
the  county  attorn^.  Finally  I  went  up 
there  tbe  last  time;  commissioners  Cronln 
and  Holland  were  present  and  I  asked  them 
to  act  on  tbe  bill.  I  says:  'Now  we  brought 
these  men  back;  I  didn't  do  It  myself;  it 
so  happened  that  an  officer  was  there  and 
brought  them  back,  but  we  have  done  thia 
work.  I  would  like  to  have  you  act  on  this 
bill.  If  it  Isn't  right  disallow  it;  If  the 
amount  isn't  right,  cut  It  down;  but  I  would 
like  to  have  you  do  something  with  It.  m 
order  that  I  may  know  what  to  do  In  the 
future,  If  any  of  this  work  comes  up.*  They 
then  bad  consulted  with  the  county  attorney. 
I  believe,  and  they  both  said  that  there  was 
no  question  but  that  I  was  entitled  to  that 
money,  and  tbey  allowed  the  bill.  Lavelle 
never  mentioned  the  matter  to  me  again. 
He  has  never  made  any  request  for  any  por- 
tion of  the  money.  If  it  bad  ever  been  men- 
tioned in  the  least  way,  or  brought  to  my 
memory,  it  would  have  been  paid.  He  knew 
atusolutely  that  I  was  going  to  put  In  a  bill. 
t>ecauBe  I  told  him  so.  I  paid  him  the  f  13 
from  m7  own  funds,  and  the  dty  of  Butte 
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neTer  r^ld  me  aii7  portion  of  It  I  worked 
In  the  auditor's  office  for  two  or  three  years, 
and  know  positively  tbat  all  blUs  were  put 
in  in  the  sherlfCa  name,  no  matter  who 
served  the  warrant  or  did  the  work.  The 
bills  were  paid  In  the  sheriff's  name,  and  he 
received  the  entire  amount.  I  presume  actu- 
al expenses  were  allowed  to  the  deputies  in 
such  case.  I  simply  followed  the  custom; 
explained  It  thoroughly  to  the  county  com- 
missioners, BO  that  there  would  be  no  mis- 
take about  It.  They  ttien  made  no  objection 
to  the  amount  of  the  bill.  They  said  if  they 
didn't  pay  It  to  me  they  would  have  to  pay 
It  to  the  sheriff  and  It  didn't  make  any 
difference  to  them  who  it  was  paid  to,  so 
long  as  the  work  was  done.  I  saw  Mr. 
Lavelle  almost  dally  while  I  was  in  the  office. 
He  never  even  asked  me  If  the  hill  had  been 
allowed.  When  I  got  this  $08.80,  I  presume 
It  refr^ed  my  memory  that  he  was  entitled 
to  something.  I  didn't  happen  to  think  of 
that  when  I  saw  him.  I  didn't  offer  him 
any  of  the  money.  All  I  expected  to  give 
him  would  be  his  fare  over  there  and  back; 
he  was  entitled  to  that,  and  I  Intended  to 
pay  him,  and  if  he  brought  It  up  when  I 
saw  him  I  would  hate  paid  him." 

County  Commissioner  Brown  testlfled  that 
he  bad  no  knowledge  that  Wynne  did  not  go 
to  Great  Falls,  until  after  the  claim  had 
been  allowed.  Lavelle  denied  that  Wynne 
told  him  tbat  If  the  claim  was  allowed  his 
railroad  fare  would  be  paid  both  ways,  and 
he  also  testiQed  that  he  and  Wynne  did  not 
■discuss  the  matter  of  filing  a  claim  against 
the  county. 

[2]  It  will  be  seen  from  the  foregoing  that 
the  question  presented  to  Mayor  Corby,  and 
to  the  county  attorney,  the  county  commis- 
sioners, and  the  auditor,  was  whether  the 
chief  of  police  of  Butte  could  lawfully  serve 
a  warrant  outside  of  Silver  Bow  county. 
These  officers  correctly  determined  that  he 
could  do  so.  State  ex  rel.  Quintln  v.  Ed- 
wards, 38  Mont.  250,  99  Pac.  940.  And  of 
course,  if  he  could  lawfully  serve  the  war- 
rant he  could  claim  legal  fees  for  such  serv- 
ice. But  the  broader,  general  question 
whether  an  officer  may  claim  fees  for  a  serv- 
ice which  he  has  not  actually  performed, 
basing  bis  claim  Kipon  the  fact  that  he  has 
achieved  the  same  result  that  would  have 
been  accomplished,  had  he  performed  the 
service,  seems  not  to  have  been  presented  to 
them  for  determination.  The  relator  bad  no 
greater  right  to  charge  statutory  mileage  for 
himself  than  he  would  have  had,  bad  he  in- 
duced the  accused  persons  to  go  from  Great 
Falls  to  Butte  unaccompanied  by  an  oltlcer. 
The  case  Involves  the  consideration  of  a 
question  to  which  the  people  of  the  country 
are  at  present  giving  considerable  thought 
and  attention. 

[3,  i]  It  Is  contended  for  the  relator  that 
he  acted  In  entire  Kood  faith;  that  be 
thought  he  had  a  legal  right  to  charge  mile- 


age to  the  same  extent  as  would  have  been 
the  case,  had  he  actually  traveled  from  Butte 
to  Great  Falls  and  return.  But  he  cannot 
be  heard  to  make  such  claim.  Mr.  Justice 
Hunt,  speaking  for  this  court,  In  the  case  of 
Lesgatt  v.  PridMux,  18  Mont  205,  40  Pac. 
377,  50  Am.  St  Sep.  498,  Said:  "That  the 
}tistloe  of  the  peace  believed  he  bad  a  legal 
right  to  charge  the  fees  he  did,  and  acted  in 
good  faith  in  taxing  and  collecting  the  fees, 
constitute  no  defense.  It  would  be  most 
dang^om  to  the  welfare  of  society  If  an 
officer  elected  to  administer  the  law  could 
violate  It  to  his  own  pecuniary  advantage, 
and  escape  the  consequences  of  bis  act  by 
pleading  ^orance  of  the  statute  lie  had  vio- 
lated. That  ignorance  of  the  law  Is  no  ex- 
cuse Is  a  postulate  of  law ;  but,  unless  the 
maxim  is  upheld,  there  would  be  innumer- 
able problems  presented  to  courts,  and  he 
who  knew  the  least  might  fare  the  best; 
or,  as  Is  said  by  the  Supreme  Court  of  Cali- 
fornia, in  People  t.  O'Brien,  96  Cal.  171  [31 
Pac.  45]:  The  denser  the  ignorance,  the 
greater  would  be  the  exempdon  from  liabil- 
ity.' •  •  •  The  receiving  of  the  Illegal 
fees  is  the  gist  of  the  wrong  under  the  statr 
ute,  and,  when  such  fees  are  deliberately  ac- 
cepted, the  law  la  violated."  This  relator 
had  no  right  to  claim  mileage  for  an  officer. 
The  statute  is  plain.  There  are  no  nernul- 
sltes,  as  such,  attached  to  the  performance 
of  official  du^  In  Montana.  Our  laws  con- 
template that  officers  shall  be  paid  for  actual 
service.  The  statute  expressly  declares  that 
a  sheriff,  constable,  or  other  peace  officer, 
traveling  in  the  discbarge  of  his  duties,  shall 
charge  only  for  each  mile  actually  and  neo- 
etsarilj/  traveled.  Rev.  Codes,  8  3137.  The 
relator  gains  nothing  by  reason  of  the  fact 
that  other  officers  may  have  made  similar 
charges.  Tbat  system  may  be  in  vogue ;  but 
if  such  be  the  case,  the  system  la  vicious  and 
wrong.  No  officer  has  any  right  to  charge 
the  people  for  a  service  which  he  has  not 
actually  performed. 

Nothing  is  gained  for  the  relator  by  a  con- 
sideration of  the  fact  tbat  the  officers  of 
Sliver  Bow  county  paid  his  claim,  or  that 
the  mayor  made  his  appointment  permanent 
after  this  particular  charge  had  been  made. 
Assuming  tbat  they  bad  full  knowledge  of 
the  facts,  which  the  record,  Instead  of  dis- 
closing, tends  rather  to  negative,  their  ac- 
quiescence In  the  carrying  forward  of  such 
a  system  cannot  possibly  make  It  right.  The 
system  Is  fundamentally  wrong,  and  no 
measure  of  participation  therein  by  others 
can  change  the  fact  It  la  unfortunate,  per- 
haps, for  the  relator,  tbat  he  Is  the  first  to 
snfler  from  an  overturning  of  the  system, 
but  courts  cannot  be  Infiuenced  by  such  con- 
siderations. The  sole  question  for  us  to  de- 
termine is  whether  there  was  produced  be- 
fore the  examining  and  trial  board  any  sub- 
stantial evidence  In  supiMpt  of  the  charge 
tbat  the  relator  was  guilty  of  mlsooi^act  in 
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bfs  office  of  dilef  of  police.   We  hold  tbat 

there  was. 

It  Is  alleged  In  the  affidavit  of  relator  that 
"the  respondents  did  not  act  In  ^d  faith 
In  the  presmtatlon  and  trial  of  said  charges, 
bnt  they  were  at  all  times  actuated  by  par- 
tisan political  motives  in  a  united  effort  to 
oust  all  appointees  made  under  the  admln- 
tetratlon  of  Mayor  Corby,  and  particularly 
to  oust  this  relator,  and  to  Install  as  m&a- 
bers  of  the  police  department  the  partisans, 
friends,  and  political  co-workers  of  the  re- 
spondents." It  is  then  set  forth  that  two  of 
the  members  of  the  examining  and  trial 
board  were  Democrats  and  the  third  "claim- 
ed to  be  a  Republican";  that  one  of  the 
DoDOcratlc  members  had  stated  that  he  did 
not  "believe  In  the  oietropoUtaD  police  law," 
and  tbe  other  had  said  he  believed  that  "ev- 
erything was  fair  In  politics,  If  necessary  to 
gain  party  success."  It  la  further  allied 
that  the  respondent  mayor,  Nevln,  "has  en- 
deavored by  any  and  ev^  means  In  his 
power  to  set  aside  the  plain  provisions  of 
tbe  aald  metropolitan  police  law,"  uid  that 
tn  furtherance  of  such  endeavors  he  had.  Im- 
mediately oa  coming  into  oflSce,  fUed  durges 
against  certain  of  Mayor  Corby's  appointees, 
■nd  had  suspended  and  discharged  others. 
It  Is  claimed  tbat  by  filing  the  motion  to 
quash  tbe  respondents  have  admitted  these 
allegations  to  be  true.  Be  that  as  it  may, 
we  think  they  are  immaterial  In  this  pai> 
tlenlar  case.  The  relator's  own  testimony 
bOs  to  jnsUfy  the  particular  act  with  which 
he  Is  charged,  and  we  are  of  opinion  that 
the  detenulnation  of  the  board  was  correct, 
regardless  of  the  motives  which  actuated  it 

The  judgment  is  affirmed. 

Affirmed. 

BBAXTLTp  C.  J.,  and  HOLLOWAT, 
concur. 


LTNES  V.  NORTHERN  PAO.  BY.  OO.  et  al. 

(Supmne  Oonrt  ot  Montana.    May  20,  1911.) 

1.  MAsnxB  AKD  SnVANT  (|  261*)— Nbw  Tbiai, 
—Actions— Complaint  — Nkgativino  Con- 
niBtrroBT  nkoliqbncb. 

Plaintiff,  a  railroad  engineer,  was  ordered 
to  take  bis  train  to  R.,  and  sfde-track  there  for 
another  train.  The  other  train  reached  R.  first 
uid  stopped  on  tbe  main  track.  Plaintiflf'B  train 
nn  past  tbe  awltch  and  into  the  train  on  the 
nuua  tra<^.  Before  the  colli^ioB*  plaintiff 
jumped  and  was  injured.  Iff  an  action  for  such 
injaries,  he  alleged  that,  "immediately  before 
taA  collision,  plaintiff,  recc^nizing  that  it  was 
iBCvitable,  jumped  from  bis  engine  while  so  rim- 
BiQg,  as  aforesaid,  to  avoid  being  hilled,  and,  in 
»  doing,  received  grievous  bodily  injuries." 
Heli.  tbat  the  complaint  fails  to  negative  the 
presomption  of  contributory  negligence,  as  pJain- 
tiFs  own  act  being  the  proximate  cause  of  his 
injnriea,  be  miist  allege  that,  in  jumping,  he 
was  moved  by  considerations  which  would  actu- 


ate a  reasonably  -prudent  person  similarly  situ- 
ated to  do  as  he  did. 

[Eld.  Note.— For  other  cases,  see  Blaster  and 
Servant,  CenL  Dig.  SI  849-8B4;  Dec.  Dig.  ! 
261.*) 

2.  TbIAL  (S  ^*)  —  iNBTSTTCnOITB— iGNOBINa 

ISSURS. 

Plaintiff,  Id  an  action  for  injuries  received 
in  jumping  from  his  engine  to  avoid  a  collision 
with  a  train  on  the  main  line,  having  overmn 
a  switch  to  a  siding  which  was  not  set,  alleged 
tbat  it  was  his  duty  to  place  his  train  on  the 
siding,  and  the  court  undertook  in  an  instruc- 
tion to  state  the  material  allegations  of  the 
pleadings  and  the  general  iteues  for  trial,  but 
omitted  any  reference  to  plaintiff's  admission  as 
to  his  duty  to  place  his  train  on  tbe  siding,  and 
refused  to  correct  the  instruction  on  objection. 
Held,  that  such  refusal  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-«23:  Dec  Dig.  |  253.*] 

3.  Mastkb  and  Servant  (J  137*)  —  Injubim 
TO  Servant— Neqligencb. 

Plaintiff,  a  railroad  engineer,  was  ordered 
to  side-traclE  his  train  at  R.  in  order  to  allow 
another  train  to  pass.  The  other  train  arrived 
at  R.  first  and  ran  by  the  station,  but  did  not 
run  by  the  switch  to  the  siding.  The  road  is 
operated  under  a  block  system,  and  the  station 
at  B.  a  division  between  two  of  the  blocks, 
and  a  rale  of  the  company  forbade  tbe  engineer 
of  the  other  train  to  pass  into  the  block  iMyond 
R  while  there  was  another  train  in  that  block. 
Held,  that  tbe  engineer  in  running  past  the  sta- 
tion was  guilty  of  negligence. 

[Ed.  Note. — FV>r  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  26&-278:  Dec.  Dig,  { 
187.*] 

4.  Mastkb  and  Bebvakt  (|  240*)— Tnjctbies 
to  Sebvant— Oontbibutobt  Nbgliobnoii— 
Nkoliobnck. 

An  engineer  who  Is  ordered  to  proceed 
westward  and  dde-tracA  his  train  at  B.  In  or- 
der to  allow  an  east-bound  train  to  pass,  and 
who  runs  by  the  switch  leading  to  the  side 
track,  and  continues  np  the  main  Hoe  and  comes 
Into  c<^]l8lon  with  the  east-bonnd  train,  ia  gnll^ 
of  coQtribotory  ne^igenoe. 

[Bd.  Note.— For  other  Master  and 

Servant,  Cent  Dig.  H  7S1-750;  Dec.  Dig.  | 

6.  Tbial  (I  — New  Tbial  q  66*)  — 

Grounds  —  Vebdict  Contbaby  to  Instbdc- 

TIONS. 

In  an  action  by  an  engineer,  injured  In  a 
collision  caused  by  bis  rannlng  his  train  past  a 
switch  to  the  side  track  which  he  had  been  or- 
dered to  take,  the  court  Instructed  that  the  bur- 
den was  on  plaintiff  to  overcome  the  prima 
facie  presumption  of  bis  negligence  by  showing 
that,  m  mnning  past  the  switch  and  colliding 
with  the  train,  he  was  exennsing  reasonable 
care  under  the  drcamstances.  In  another  in- 
struction, the  jury  were  tt^d  that  the  reasons 
assifmed  by  plaintiff  for  bis  ftUlure  to  atop  at 
the  switch  did  not  constitute  an  excuse  for  such 
failure  to  stop.  Held,  that  the  second  instruc- 
tion was  tbe  law  of  the  case  and  binding  upon 
the  Jury,  and  a  verdict  contrary  thereto  was 
contrary  to  law,  justifying  a  new  trial  oi^er 
Rev.  Codes,  8  6794. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die  9  790;  Dec.  Dig.  8  337;*  New  Trial,  Cent 
Oig.  88  132-134;  Dec.  Dig.  8  6fi.'] 

6.  Masteb  and  Sebvant  (S  297*)  —  Aotionb 

FOB  iNJUVnCS— EVIDENOI  TO  SUPPOBT  VEB- 
DICT. 

In  an  action  for  injaries  to  an  engineer  in 
a  collision  resulting  from  his  disobedience  of 
orders  to  side-track  his  train  and  running  by 
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the  awttch  leading  to  tbe  aide  track,  the  court 
charged  that  the  reason  assigDed  by  plaintiff 
for  ruiining  hj  the  awitcb  was  insufficieiit  to 
excuse  hia  failure  to  stop  and  take  the  aiding, 
and  a  verdict  was  rendered  for  plaintiff.  Beta, 
that  the  verdict  conld^oot  be  lostained  by  other 
reasons  for  running  past  the  awitcb  aa  to  which 
no  evidence  was  introduced. 

[Ed.  Note.— For  other  cases,  see  Mfister  and 
Servant,  CenL  Dig.  ${  1195-1198;  Dec.  Dig. 
8  297.«1 

7.  EiviDENCI  (8  318*)— BXPBBT  TeSTIMONT. 

In  an  action  bj  an  engineer  for  Injuries 
received  by  Jumping  from  Ua  engine  to  avoid 
a  conisioQ,  evidence  by  an  expert  witness  that, 
by  the  use  of  the  air  bralces  with  which  bis 
train  was  equipped,  plaintiff  could  have  stopped 
the  train  before  the  collision  occurred  was  in- 
troduced, and  tables  prepared  by  the  company 
manufacturing  the  air  brakes  to  show  the  power 
of  the  brakes  to  control  trains,  offered  as  corrob- 
orative of  the  expert's  opinion  and  as  original 
evidenre,  were  admissible  and  not  objectionable 
as  irrelevant  and  hearsay. 

JBd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.      1193-1200;  Dec.  Dig.  {  318.«1 

8.  Masteb  and  Servant  (f  284*)  — Actions 
roB  Injuries — Question  fob  Jubt. 

If  the  language  of  «  rule  of  the  master 
Is  vague  and  its  meaning  uncertain,  evidence  is 
admissible  in  an  action  for  an  injury  to  a  serv- 
ant to  show  the  practical  interpretation  of  it 
by  tlioee  called  upon  to  construe  the  rule  or 
those  under  whose  supervision  the  rule  was 
{iromulgated,  but,  where  the  language  the  rule 
IS  plain  and  the  meaning  apparent,  it  is  the 
doty  of  the  court  to  declare  that  meaniuu,  un- 
der Rev.  Codes.  §  7875,  making  it  the  office  of 
a  judge  to  declare  what  is  in  terms  or  in  sub- 
atance  contained  in  an  instrument. 
'  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {J  1000-1132;  Dec.  Dig.  § 

9.  Costs  (J  186*)— Witness*  Vkkb. 

Under  Rev.  Codes,  S  3182,  allowing  mileage 
for  witnesses  "in -traveling  to  the  place  of  trial 
or  hearing,  each  way,  for  each'  mile  10  cents," 
and  section  7169  providing  that  a  party  to 
whom  coats  are  awarded  is  entitled  to  the  legal 
fees  of  witnesses,  including  mileage,  whether 
mileage  to  witnesses  shall  be  computed  from 
the  place  oi  residence  will  depend  upon  the  cir- 
cumstances of  each  ease. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  SB  739-743 ;  Dec.  Dig.  |  185.'] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smith.  Judge. 

Action  by  Albert  Lynes  against  the  North- 
em  Paclflc  Railway  Company  and  William 
Bell.  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed  and  remanded. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  R. 
F.  Ga  jies,  for  appellants.  Purcell  &  Horsky, 
Walsh  A  Nolan,  and  T.  J.  Walsh,  for  re- 
spondent 

HOLLOWAT.  J.  On  June  1.  1906,  Albert 
Lynes  was  employed  by  the  Northern  Padflc 
Railway  ConuMny  as  a  locomotive  engineer, 
operating  from  Missoula  west  and  particu- 
larly between  the  stations  of  De  Smet  and 
Held.  His  duty  was  to  assist  with  his  loco- 
motive in  drawing  west-bound  trains  over 
the  mountain.   On  the  morning  of  June  1st 


Lynes  was  ordered  to  attach  his  looMDOtlTe 
to  the  front  of  west-bound  extra  train  No. 
1300  and  proceed  westward.  He  was  notified 
before  leaving  De  Smet  to  meet  east-bound 
extra  train  No.  1308,  of  which  the  defendant 
Bell  was  the  engineer  in  charge,  at  Reld. 
and,  to  effect  the  passage  of  the  two  trains. 
It  was  the  du^  of  Lynes  to  take  his  train 
upon  the  siding  at  Reld,  and  be  so  under- 
stood the  order.  Immediately  after  Lynes' 
train  left  De  Smet,  Bell's  train  reached 
Reld,  pulled  past  the  station  on  the  main  line 
and  stopped.  The  switch,  by  means  of  whicb 
Lynes'  train  would  be  placed  on  the  siding  at 
Reid.  was  some  3,600  feet  east  of  the  station. 
From  a  iralnt  a  considerable  distance  east 
of  the  switch  to  a  point  200  feet  east  ttere- 
<of  the  track  proceeds  on  a  downgrade  of 
about  .78  per  cent,  and  near  the  switch  as- 
sumes an  ascending  grade  of  about  2.2  per 
cent  compensated.  Near  the  switch  there  Is 
a  curve.  Lynes  proceeded  to  take  his  train 
westward  from  De  Smet  but  passed  the  east 
switch  at  Reld  and  ran  up  the  main  line 
track  until  his  locomotive  collided  with  Bell's. 
Immediately  before  the  two  trains  came  to- 
gether, Lynes  Jumped  from  his  locomotive 
and  sustained  injuries.  He  brought  this  ac- 
tion to  recover  damages  against  the  railway 
company  and  Bell,  and  allies  negligence  In 
the  following  particulars:  (a)  Negligence  on 
the  part  of  Bell  in  running  his  train  pest 
the  station  at  Reid;  (b)  negligence  on  the 
part  of  the  railway  company  In  permitting 
Bell's  train  to  occupy  a  position  oa  the  main 
track  east  of  the  station;  (c)  negligence  on 
the  part  of  Bell  and  the  crew  of  his  train 
in  failing  to  throw  the  east  switch  at  Reid 
BO  that  plaintiff's  train  would  go  upon  the 
side  track ;  and  (d)  negligence  on  the  part 
of  the  company  In  falling  to  give  the  plain- 
tiff a  caution  card  before  he  left  De  Smet 
The  defendants  answered  Jointly,  denying  all 
the  allegations  of  negligence  <diarged,  and 
pleading  contributory  negligence  and  assump- 
tion of  risk.  The  trial  of  the  cause  resulted 
In  a  Judgmrat  in  favor  of  plaintiff,  and  from 
that  Judgment  and  an  order  denying  them  a 
new  trial  the  defoidanta  have  appealed. 

[1]  1.  It  Is  insisted  that  the  complaint  does 
not  state  a  cause  of  action.  It  is  alleeed 
that  Lynes  was  Injured  as  the  result  of  hia 
own  act  In  Jumping  tlie  moving  train, 
and  It  la  urged  that  the  complaint  doea  not 
^sclose  that  in  Jumping  from  his  locomotive 
the  plaintiff  was  free  from  contributory  neg- 
ligence. The  former  dedslaia  of  this  court, 
beginning  with  Kennon  v.  Gilmer,  4  Mont 
433,  2  Pac.  21,  and  condndlng  witii  Badovl- 
nac  V.  Northern  Pa<dflc  Hallway  Co.,  89 
Mont  454,  104  Pac:  S43,  have  established  In 
this  jnrlsdlctlon  the  ezcepdon  to  the  general 
rule  of  pleading  in  negligence  cases,  viz., 
that  where  plaintiff's  own  act  is  a  proxi- 
mate cause  of  his  Injury,  he  must  all^e  and 
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prove  tlmt  In  dtdng  tbe  partlcalar  act  be 
wu  nOTed  by  tbose  conalderatlons  for  blB 
own  MuCe^  which  would  actnate  a  naaon- 
ably  prudent  pmon,  Blmllarly  situated,  to 
do  aa  be  did.  In  Kennou  t.  Oilmer,  the  ez< 
cnae  offored  1^  the  plaintiff  for  Jumping 
from  a  npldly  morlns  coach,  was  "apparait 
danger  and  fear  of  bodily  tajaey."  This 
court  held  that  the  allegation  wab  InsnfB.- 
doit  to  rellere  the  plaintiff  from  the  Impu- 
tation of  negligence  on  his  part,  and  the  rea- 
nns  glrat  are  there  set  fortb.  In  the  Ba- 
tfoTlnae  Case  the  plaintiff  allied  that  be 
Jumped  from  a  morlng  train  "because  (1)  It 
was  dark  and  he  could  not  determine  ttiat 
the  train  was  moving  at  a  great  rate  of 
speed;  and  (2)  the  brafceman  directed  talm 
to  Jump."  and  this  pleaffing  was  likewise 
hdd  Insufficient  and  the  subject  received 
consideration  at  great  loigtb.  In  the  pres- 
ent Instance  the  plaintiff,  after  alleging  that 
he  was  deceived  1^  the  legend  on  the  mile- 
post  east  of  the  switch  and  because  of  the 
character  of  his  train  and  the  traA  he  ran 
past  the  switch  and  Into  Bell's  train,  then 
continues:  "That  immediately  before  such 
ooDIston,  plaintiff,  recognizing  that  It  was  in- 
evitable. Jumped  from  his  engine  while  so 
mnnlD^  as  aforesaid,  to  avoid  being  killed, 
and  In  so  doing  received  grievous  bodily  in- 
Jarles,"  etc.  In  the  Badovlnac  Case  abov^ 
this  court  said:  "In  other  words,  to  show  by 
his  complaint  that  he  was  not  guilty  of  con- 
tributory negligence^  he  [plaintiff]  must  al- 
1^  tacts  snfftelent  to  rtiow  that  he  acted 
as  a  reasonably  prudent  person  under  like 
drcumstances  would  have  acted.  This  rule 
seems  to  be  founded  In  reason.  The  stand- 
ard of  action  In  all  such  cases  must  be  that 
of  *.  reasonably  prud«it  person." 

In  order,  then,  to  determine  whether  the 
plaintiff  has  stated  facts  soffldent,  it  Is  only 
necessary  to  ask  whether  the  Jury  conid  say 
from  the  facts  pleaded.  If  supported  by  the 
evidence,  he  did  act  as  a  reasonably  prudent 
person  under  like  circumstances  would  have 
acted.  Assume  that  plaintiff  went  upon  the 
stand  and  testified.  "I  realized  that  a  colU- 
rioii  between  Bell's  train  and  mine  was  In- 
evitable, and  I  Jumped  from  my  locomotire 
to  save  my  life."  and  that  this  was  all  the 
evidence  upon  the  snhject  Did  he  act  as 
a  reasonably  prudent  person  would  have  act- 
ed under  the  circumstances?  We  undertake 
to  say  that  no  man  or  body  of  men  could 
answer  the  question  one  way  or  another,  be- 
eanse  there  are  not  sufficient  facts  upon 
which  to  base  an  answer  or  to  form  an  opin- 
ion. If  Lynes*  train  was  running  50  miles 
per  hour,  the  question  would  doubtless  be 
answered  In  the  affirmative  by  every  one. 
If,  on  the  other  hand,  his  train  was  nin- 
Ding  at  2  miles  per  hour,  a  negative  answer 
might  be  folly  Justified.;  while  If  it  was  run- 
ning 4  miles  per  hour,  different  persons 
might  disagree  as  to  the  proper  answer  to 
be  made.  It  will  be  observed  that  the  com- 
plaint doe>  not  state  the  rate  of  speed  at 


which  plalntUTa  train  was  moving  when  be 
dlscovoed  Bell's  train,  or  how  ter  away 
Bell's  train  was  when  the  discovery  was 
made. 

Nearly  30  years  have  lapsed  since  this 
court.  In  Eennon  v.  Ollmer,  announced  the 
rule  applicable  here;  and  there  can  scarcely 
be  any  excuse  offered  at  this  late  day  for 
disregarding  the  law  as  there  laid  down. 
The  complaint  falls  to  state  facts  sufficient 
to  negative  the  presumption  of  negligence, 
and  in'  tbat  it  falls  to  state  a  cause  of  action 
under  the  circumstances  disclosed  by  the 
pleading  Itself. 

[2]  2.  The  trial  court  undertook  to  state 
in  Instruction  No.  1  the  material  allegations 
of  the  pleadings  and  tbe  general  issues  for 
trial.  Objection  was  made  by  defendants 
that  the  statement  was  not  complete  and  did 
not  fairly  preamt  the  matters  In  issue.  The 
objection  was  overruled,  and  error  is  pred- 
icated upon  the  ruling.  In  the  complaint 
plaintiff  pleads  that  it  was  his  duty  to  place 
his  train  on  the  siding  at  Reld;  but  the 
court  in  its  general  Inatractlon  omits  any  ref- 
erence to  this  admission,  and  when  Its  atten- 
tion was  called  to  the  omission  there  was  a 
■refusal  to  correct  the  instruction  so  as  to  pre- 
sent the  admitted  fact  to  the  Jury.  The  ad- 
mission was  material,  since  it  showed  knowl- 
edge on  the  part  of  plaintiff  of  the  duty  im- 
posed upon  him  and  a  full  appreciation  of 
tbe  duty.  The  practice  of  giving  a  general 
charge  anal^'slng  the  pleadings  and  defining 
the  issues  is  to  be  commended,  but  such 
charge  should  present  the  matters  fally  and 
fairly,  that  the  Jury  may  be  enlightened  and 
not  mlaled.  Rand  v.  Butte  Electric  Ry.  Co., 
40  Mont.  S98,  107  Pac.  67.  Tbe  trial  court 
should  have  corrected  tbe  Instruction  so  as 
to  Include  the  admission  In  tbe  complaint 
mentioned  above. 

8.  That  portion  of  defendant's  line  of  road 
between  De  Smet  and  Reld  constituted  a 
block,  and  the  movements  of  trains  over  this 
track  were  governed  by  the  block  signal  sys- 
tem. Tbe  semaphore  at  Reld  was  directly 
in  front  of  the  station  and  marked  the  be- 
ginning of  the  block.  Under  what  Is  known 
as  a  positive  block,  a  collision  Is  practically 
Impossible,  for  only  one  train  can  be  on  a 
block  at  any  given  time.  There  Is,  however, 
a  permissive  block  upon  which  two  or  more 
trains  may  be  at  one  time,  under  cautionary 
Instructions.  The  siding  at  Reld  which  is 
altogether  east  of  the  station  is  not  a  part  of 
the  block  system.  This  record  contains  more 
than  1,400  pages.  Much  of  it  is  given  to  ex- 
planations of  the  block  signal  rules.  With- 
out attempting  a  summary,  we  must  con- 
tent ourselveB  with  the  mere  statement  of 
our  conclusions  from  the  record,  since  It  Is 
impossible  to  state  even  tbe  substance  of  ths 
evidence  within  any  reasonable  limit. 

[I]  In  nmning  his  train  from  the  west 
past  the  semaphore  at  Reld  and  entering  up- 
on tbe  block  between  Reld  and  De  Smet 
without  orders  and  despite  the  fact  that  the 
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signal  at  Reld  wai  displayed  against  his 
train,  Bell  was  guilty  of  negligence.  Tbe 
rules  under  wlilch  he  operated  are  written  in 
plain,  terse  English.  It  was  his  duty  to 
keep  bis  train  west  of  the  semaphore  at 
Reid,  until  Lynes'  train  bad  cleared  tbe  east 
switch  and  was  upon  the  siding,  for  caution- 
ary Instructions  were  not  given,  such  as  the 
rules  contemplate  for  a  permissive  blodc. 
[4]  In  running  past  the  east  switch  at  Reld 
and  up  the  main  line  instead  of  taking  the 
siding,  Lynes  violated  the  reasonable  rules 
of  the  company  and  the  orders  under  which 
be  was  operating,  and  was,  prima  facie, 
guilty  of  negligence  which  contributed  to  his 
own  injury.  If  this  record  concluded  with 
the  establlshmeut  of  these  facts  alone,  Lynes 
could  not  recover,  and  tbe  court  so  instruct- 
ed the  Jury. 

[fi]  In  Instruction  32  the  Jury  were  told 
that  the  burden  was  upon  the  plaintiff  to 
overcome  the  prima  facie  presamptlon  of  his 
own  contributing  negligence,  by  showing  that 
in  running  past  the  switch  and  colliding  with 
Bell's  train  he  was  exercising  reasonable 
care  under  the  circumstances.  In  other 
words,  the  plaintiff  was  under  the  necessity 
of  excusing  himself  for  his  apparent  wrong- 
doing. It  was  his  duty  to  stop  his  train  be- 
fore reaching  the  east  switch  and  to  go  npon 
tbe  siding.  He  fully  understood  and  appre- 
ciated this,  as  the  evidence  demonstrates  be- 
yond question.  In  excuse  of  his  failure  to 
obey  the  rules  and  the  orders  under  which 
be  was  running,  the  plaintiff  says:  "The  rea- 
son I  did  not  stop  In  time  to  go  into  the 
side  track,  I  was  misled  by  the  mile  t>oard, 
and  could  not  locate  the  switch  until  I  was 
right  on  it  on  account  of  the  curve."  In  in- 
Btmctlon  38  the  court  told  the  Jury  that  nei- 
ther one  nor  both  of  these  would  constitute 
an  excuse  for  plaintiff's  failure  to  stop-  and 
take  the  siding.  This  instruction  was  the 
law  of  tbe  case  and  binding  upon  the  Jury 
(BllBs  V.  Wolcott,  40  Mont  491.  107  Pac.  423, 
135  Am.  St  Rev.  63S),  and  a  verdict  con- 
trary thereto  la  a  verdict  contrary  to  law, 
which  justifies  a  new  trial  under  section 
6794,  Revised  Codes.  State  t.  Radmllovlch, 
40  Mont  93,  ICS  Pac.  91. 

In  the  brief  of  counsel  for  appellants  in- 
struction 36  is  treated  as  declaring  the  law 
above.  It  doea  not  do  so.  Whether  there  la 
a  mere  clerical  error  or  a  misapprehension 
counsel  does  not  appear.  The  fact  that 
instruction  38  is  not  mentioned  would  impel 
us  to  disregard  this  assignment  but  for  tbe 
other  errors  appearing  in  the  record. 

[t]  In  tbe  brief  of  counsel  for  respondent 
it  la  Insisted  that  there  are  gronnda  of  ex- 
cuse other  than  those  mentioned  by  plaintiff 
above.  However,  this  does  violence  to  the 
plain  language  employed  by  the  plaintiff, 
who  was  certainly  in  a  position  to  know  the 
causes  which  led  to  his  violation  of  tbe  rules 
and  orders.  It  la  suggested  that  plaintiff 
bad  been  on  duty  a  long  time,  and  that  tbe 
aame  degree  of  alertneai  could-  not  be  de- 


manded of  him  as  of  an  engineer  who  had 
rest  and  sleep  within  a  reasonable  time  be- 
fore the  accident  occurred.  This  argument 
would  be  available  If  plaintiff  relied  npon 
his  exhausted  physical  condition  aa  a  reason 
for  forgetting  bis  orders  or  as  an  excuse  for 
not  accurately  locating  the  switch;  but  be 
does  not  do  so.  He  testlfled  that  be  remem- 
bered his  orders,  knew  that  he  bad  to  take 
tbe  siding,  and  directed  the  fireman  to  call 
the  head  brakeman  to  turn  the  switch.  It 
Is  also  suggested  that  the  failure  of  tbe  air 
brakes  to  work  as  plaintiff  assumed  they 
would  was  also  an  element  to  be  considered 
in  excuse  for  his  failure  to  stop  before 
reaching  the  switch.  At  least  thia  la  the 
force  of  the  argument  as  we  gather  it  from 
the  brief ;  but  thia  Is  not  available,  for  there 
Is  not  any  evidence  that  plaintiff  endearorect 
to  use  the  air  to  atop,  until,  as  be  says,  he 
was  right  at  the  awitch — wltiiln  a  car  length 
of  It 

4.  It  la  claimed  In  the  complaint  that  the 
company  was  n^Ugent  In  falling  to  give 
Lynes  a  caution  card  before  he  left  De  Smet. 
Just  what  assistance  such  card  would  have 
rendered  plaintiff  Is  difficult  to  determine. 
It  would  not  have  disabused  his  mind  of  the 
erroneous  Impression  as  to  the  location  of 
the  mllepost,  or  furnished  him  any  Informa- 
tion as  to  the  exact  location  of  tbe  swltcli. 
It  would  have  told  him  that  Btil's  train  was 
east  of  the  station  at  Reld  and  within  the 
block,  but  plaintiff  doea  not  claim  that  be 
ran  by  the  switch  purposely;  on  tbe  con- 
trary, the  only  legitimate  conclusion  from 
bis  own  testimony  is  ttikt  be  did  his  utmost 
to  locate  the  switch,  and  fully  intended  to 
stop  east  of  it  and  go  upon  the  siding,  and 
that  he  did  not  do  so  because  he  was  mis- 
led by  tbe  legend  on  tbe  mll^post,  and  was 
unable  to  locate  the  switch  by  reason  of  tbe 
curve  in  tbe  track  immediately  east  of  It 

[7]  5.  Appellants  Insist  that  even  If  plain- 
tiff showed  himself  excusable  for  running  up 
to  tbe  switeb  before  be  located  tt  definitely, 
stUl  by  tbe  nerdae  of  reasonable  care  be 
oould  have  stopped  his  train  In  time  to  avoid 
the  ccdlision.  From  the  plaintiff's  own  tes- 
timony it  appears  that  be  ran  past  the 
awitdi  from  4S0  to  SOO  feet  before  striking 
Bell's  train.  Tbe  defendants  offieored  an  ex- 
pert witness  to  prove  that  by  the  use  of  tbe 
air  brakes  with  whldi  lines'  train  was  equip- 
ped, he  could  have  stopped  tbe  train  before 
the  collision  occurred.  They  also  had  iden- 
tified certain  tables  reioreaenting  experlmfflits 
made  with  these  air  brakes  by  the  Westings 
house  Company,  and  offered  tba  tables  in 
evidence  as  tending  to  show  the  duty  or 
available  power  of  these  brakes  to  coutrol 
trains  of  Afferent  tonnage  under  varying 
drcumstances.  Tbe  offered  evidence  was  re- 
jected, and  error  Is  predicated  upon  the  rul- 
ing. The  tables  were  offered  as  corrobora- 
tive of  tbe  exiMrt  opinion  given  by  the  wit- 
ness, and  as  independent  evidence  of  tbe 
facts  shown.  The  objection  to  the  evldrace 
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ma  that  It  was  Irrelerant,  Incompetent,  and 
heenay.  It  can  acaicely  be  said  that  the  of- 
fered  erldence  vaa  Irrderant.  It  tended  to 
ptore  an  laaue  which  was  betas  controverted. 
If  the  eTidenoe  was  incompetent.  It  was  so 
only  because  it  was  hearsay.  The  coarts 
irtddi  hare  ^ected  this  character  of  erl- 
dence have  done  so  uniformly  apon  the 
gnrand  that  It  is  hearsay,  coming  from  a 
witness  who  waa  not  nnder  oatii  in  making 
his  ezperimentB  or  In  compiling  his  tables, 
and  not  subject  to  cross-examlontion. 

It  may  be  conceded  at  once  that  the  weight 
of  authority,  numerically  at  least.  Is  against 
the  reception  of  this  particular  class  of  evi- 
dence; yet  many  of -the  very  courts  which  re- 
ject It  admit  the  standard  mortality  tables, 
almanacs,  market  reports  and  the  like,  which 
have  no  other  basis  for  their  evidentiary  val- 
ue than  that  they  represent  experiments,  ob- 
Bervatlons,  or  calculations  made  by  men  of 
learning  or  experience,  and  that  they  are 
standard  works,  recognized  as  such,  and 
acted  upon  by  men  In  the  particular  busi- 
ness to  which  their  information  relates.  It 
does  not  follow,  because  1,000  men  at  the 
age  of  50  years  actually  live  an  average  of 
20.91  years  thereafter,  that  any  other  man 
of  the  age  of  SO,  now,  will  survive  for  that 
^act  period  of  time;  and  yet  there  is  scarce- 
ly a  court  In  all  the  land  which  rejects  the 
mortality  tables,  and  very  few  which  now 
require  any  prelimii.-ary  proof.  They  are  ad- 
mitted, not  because  they  are  absolutely  cor- 
rect, bat  because  they  have  been  found  to 
contain  reliable  luformatlon  as  a  basis  of 
calculation  or  comparison,  which  Is  so  gen- 
erally accepted  and  acted  upon  as  to  be  evi- 
dence of  facta  of  general  notoriety  and  in- 
terest. In  addition  to  the  mortality  tables, 
almanacs,  and  tne  like,  the  courts  are  now 
coming  to  adopt  a  ibore  liberal  and  sensi- 
ble view  as  to  the  admissibility  of  learned 
treatises,  tables  of  scientific  calculations,  and 
the  like.  In  Garwood  v.  New  York,  O.  &  H. 
R.  R.  Co^  45  Hun,  128.  the  New  York  court 
held  that  Leffel's  Tables  are  admissible  to 
prove  the  service  capacity  of  certain  pumps. 
Iq  Banco  De  Sonora  t.  Bankers'  Mutual  Cas- 
ualty Co.  (Iowa)  95  N.  W.  232,  Bouvler's 
Law  Dictionary  was  introduced  In  evidence 
to  show  the  meaning  of  the  word  "adult,"  as 
used  In  the  Civil  Law  of  Mexico.  In  War- 
rick T.  Relnhardt  (Iowa)  lU  N.  W.  988,  tbe 
certificate  of  a  Breeders*  Association  was  ad- 
mitted In  evidence  to  show  the  breeding  of 
an  animal,  as  reflecting  upon  the  question  of 
Its  value.  In  Cherry  Point  Fish  Go.  t.  Nel- 
aoB,  25  Wash.  658,  66  Pac.  65,  the  court  held 
that  tide  tables  pr^iared  for  Paget  Sound 
by  the  engineers  of  the  GoTemment  Coast 
and  Geodetic  Service  were  admissible  to 
prove  the  depth  of  water  at  low  tide  at  a 
rartlcniar  point.  In  State  v.  Coleman,  20 
8.  C.  441,  the  court  dismissed  the  subject 
with  this  brief  remark:  "We  understand 
that  an  expert  may  be  examined  as  to  how 


far  standard  worlca  sustain  or  conflict  with 
his  oplnloD." 

In  Western  Assurance  0&  r.  liohlman,  88 
Fed.  811,  28  a  C.  A.  157,  40  L.  R.  A.  561, 
certain  tables  pr^wred  by  the  United  Stetea 
Forestry  Bureau,  showing  the  result  of  tests 
made^  and  like  tables  from  K«it's  Mechani- 
cal Engineer's  Pocketbook  and  Joimson's 
Strains  in  Frame  Structures,  were  Introdno 
ed  in  evidence  to  show  the  mishiug  strength 
of  ,dlfrerent  kinds  of  timbers.  Upon  the  ad- 
missibllif?  of  these  tables  the  Circuit  Ck>nrt 
of  Appeals  ssys:  "That  information  of  great 
value  is  obtained  by  multiplying  such  tests 
and  tabulating  the  results  fs  surely  self- 
evldmt  Under  the  rule  contended  for,  that 
valuable  information  would  be  available  for 
the  use  of  a  court  of  Justice  so  long  as  the 
men  who  made  the  tests  and  prepared  the 
tabulations  were  living  and  producible,  but 
after  their  death  or  disappearance  the  In- 
formation they  have  gathered  would  be  lost 
to  the  court,  although  available  for  every 
one  else  in  the  community,  and  relied  upon 
by  engineers  and  builders  whenever  a  new 
structure  is  in  process  of  erection.  Upon 
the  precise  point  here  presented  the  diligence 
of  counsel  has  not  succeeded  in  discovering 
a  single  authority.  We  feel,  therefore,  no 
hesitancy  in  ao  modifying  the  general  rule 
as  to  hold  that,  where  the  sdentiflc  work 
containing  them  is  concededly  recognized  as 
a  standard  authority  by  the  profession,  sta- 
tistics of  mechanical  experiments  and  tabu- 
lations of  the  results  thereof  may  be  read 
in  evidence  by  an  expert  witness  In  support 
of  bis  professional  opinion,  when  such  sta- 
tistics and  tabulations  are  generally  relied 
upon  by  experts  in  the  particular  field  of 
the  mechanic  arts  with  which  such  statistics 
and  tabulations  are  concerned." 

These  cases  are  cited  as  tending  to  show 
the  disposition  of  courts  to  adopt  a  more 
liberal  view  as  to  the'admisslbllity  in  evi- 
dence of  documents,  the  contents  of  which 
are  available  to  every  one  else  and  relied 
upon  in  the  most  serious  affairs  of  life.  Tlie 
subject  is  very  thoroughly  treated  In  8  Wig- 
more  on  Evidence,  c.  55,  and  the  conclusion 
to  be  drawn  from  that  learned  author's  dis- 
cussion is  that,  if  the  proper  preliminary 
proof  is  made,  viz.,  that  the  book  or  chart 
offered  la  by  a  person  Indifferent  between  the 
parties  litigant,  la  standard  among  the  pro- 
fession, trade,  or  occupation  to  which  it  re- 
lates, and  Is  accepted  and  acted  upon  as  ac* 
curate,  it  should  be  admitted,  upon  the  the- 
ory that  the  matters  which  it  contains  are 
facts  of  general  notoriety  and  Interest 

We  decline  to  accept  the  narrow  defini- 
tion given  by  the  Supreme  Court  of  Cali- 
fornia, In  Gallagher  v.  Railway  Co..  67  Cal. 
13,  6  Pae.  868,  61  Am.  St  Rep.  680,  note,  of 
the  phrase  "facts  of  general  notwlety  and 
interest"  as  used  In  section  7940  of  the  Re- 
vised Codes.  Manifestly,  the  Legislature  In- 
traded  that  a  very  wide  latitude  should  be 
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be  allowod  In  fixing  a  definition  tor  tiiose 
twma.  It  waa  doubtleas  consldeied  that  a 
fact  nnreeognised  to-day  may  become  (me  of 
general  notoriety  and  Interest,  aa  tbe  result 
of  adeatlflc  Investigation  or  experimentB. 
There  la  not  any  reason  wbtcli  will  Justify 
the  admission  of  mortality  tables,  almanacs, 
market  reports,  and  the  Ulce,  which  will  not 
apply  equally  In  favor  of  these  tables.  Aa- 
Bumiog  that  the  proper  foundation  was  laid 
— and  there  was  not  any  objection  upon  that 
score — we  think  the  court  erred  In  «clud- 
Ing  the  evidence. 

[B1  6.  Witnesses  were  interrogated  at 
length  as  to  the  proper  meaniDg  to  be  given 
to  certain  rules  promulgated  by  the  railway 
company  for  the  control  of  its  employes  In 
operating  under  the  block  signal  system; 
and  in  Instruction  No.  8  the  court  submitted 
to  tbe  Jury,  for  It  to  determine,  tbe  meaning 
which  shonld  be  given  to  these  rulea  If  the 
language  of  a  rule  is  vague  and  Its  meaning 
uncertain,  evidence  Is  admissible  to  sbow  the 
practical  Interpretation  put  upon  It  by  tbose 
called  upon  to  construe  tbe  rule,  or  by  those 
under  whose  supervision  the  rule  was  pro- 
mulgated. But  where,  as  In  this  Instance, 
the  language  of  the  rules  Is  plain  and  the 
meaning  apparent,  it  is  the  duty  of  tbe  court 
to  declare  tbat  meaning,  and  not  leave  it  to 
tbe  speculation  of  the  jury.  Rev.  Codes,  } 
7875;  Doherty  v.  Northern  Pacific  Ry.  Co., 
115  Pac.  401,  decided  May  1, 1011,  not  yet  of- 
ficially reported. 

m  7.  Complaint  Is  made  of  the  action  of 
the  trial  court  in  refusing  to  strike  out  of 
plaintiff's  cost  bill  certain  Items  relating  to 
the  mileage  of  witnesses,  and  an  expression 
fonnd  In  the  opinion  In  McGlauflln  v.  Worm- 
ser,  28  Mont  177,  72  Pac.  428,  is  relied  up- 
on as  justifying  tbe  contention  now  urged. 
Id  the  McQlauflin  Case  Commissioner  Clay- 
be^,  speaking  for  the  court,  said:  "Section 
4648  of  the  PoUtlcal  Code  of  1895  provides 
that  witnesses  attending  a  trial  are  entitled 
to  ten  eenta  per  mile  each  way  from  their 
[dace  of  residence  to  the  place  of  trial." 
Tbe  question  whether  mileage  ahonld  be  al- 
lowed from  the  place  of  reddence  was  not 
Involved  In  that  case,  and  tbe  use  of  the 
word  '^residence"  was  a  mere  Inadvertence. 
Tbe  statute  cited  does  not  Impose  any  such 
limitation.  That  aectiim,  which  la  now  sec- 
tion 318%  Revised  Codes,  when  read  vrith 
section  7168^  Revised  Codes,  clearly  n»an8 
Out  the  preTalllng  party  may  recover  his 
necessary  dlabursemratB,  ineludhig  mileage 
of  witnesses.  Whether  the  mileage  shall  be 
computed  fnnn  the  place  of  resldmce,  will 
d^end  upon  the  drcumstancea  of  each  case. 
There  was  not  any  oror  committed  In  this 
Instance. 

S.  Complaint  Is  made  of  the  refusal  of  the 
trial  court  to  give  certain  Instructions  re- 
quested by  the  defendants.   The  record  dis- 


chwea  that  the  court  gave  48  Inatractloni^ 
whl<ai  is  three  or  fonr  times  u  many  as  th* 
qnestlons  presented  for  trial  warrantsd.  The 
least  that  can  be  said  Is  that  tbe  court  did 
not  commit  vnor  In  refusing  to  give  the  otbr 
er  instmctlona  requested. 

The  Judgment  and  order  are  revMaed*  and 
the  canae  la  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

BRANTIiT,  a  3^  and  bMITH,  J.,  concor. 


FOTHERINGILL  v.  WASHOE  COPPER 
CO.  et  aL 

(Supreme  Court  of 'Montana.    June  22,  1011.) 

1.  Masteb  and  Sebvaht  (SI  206,  217*)— As- 
suiipnoN  OF  Risk. 

A  servant  assumes  all  tbe  usual  and  ordi- 
nary risks  attendant  upon  hia  employmenL  not 
includins  risks  arising  from  negligence  of  the 
master,  and  lie  assumes  tbe  latter  as  well  if 
be  knows  of  the  defects  from  wbicli  they  arise 
and  appreciates  tiie  dangers  wblcb  flow  from 
such  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  550,  574-600;  Dec  Dig. 

§s  206,  hn,*] 

2.  Mastbb  and  Servant  ({  220*)  —  Absuuf- 
TioN  or  Risk — Knowledqe  bt  Servant. 

Where  an  experienced  miner  agreed  to 
take  the  coal  from  a  mine,  defendant  to  do  the 
timbering,  and,  by  the  method  of  timbering 
adopted,  the  tlmtwn  were  brought  up  within 
about  four  feet  of  the  coal,  and  because  of  the 
nature  of  the  roof  between  the  timbers  apd  tbe 
coal  the  danger  from  failing  rock  was  serious, 
and  plaintiff  knew  this  and  commented  on  it, 
and  knew  the  means  and  Ceeaibllity  of  another 
method  of  timbering  by  "forepolini"  the  space 
between  the  other  timbers  and  the  coal,  and 
urged  defendant  to, do  this,  hot  continued  re- 
peatedly after  such  request  to  work,  without 
promise  tbat  dilferent  methods  would  be  adopt- 
ed, there  was  an  assnmption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  625-637;  Dec  Dig.  | 
220.*] 

3.  Master  ano  Sbbvant  ({  203*)  —  Assdvp* 
TioN  or  Risk— Natube  of  Dkfbnsb. 

The  defense  of  assumption  of  risk  is  not 
founded  In  contract,  and  may  be  Interposed 
against  a  servant,  not  because  be  agreed,  but 
liecause  It  is  a  part  of  the  law  which,  if  abro- 
gated, must  be  by  the  Legislature. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  SI  538-<M3;  Dec  Dig.  | 
20S.*1 

4.  Master  and  Sbsvant  (S  280*)— EviDBnoK 

— SUFFICIENCT. 

,  Evidence  held  to  show  tiiat  tbe  master  did 
not  hold  out  assurance  that  a  different  method 
of  timtiering  a  mine  would  be  adopted,  relieving 
tbe  servant  of  assumption  of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  981-^;  Dec  Dig.  | 
280.*] 

Appeal  from  District  Court,  Oarbon  Coun- 
ty ;  Sydney  Fox,  Judge. 

Action  by  R.  Fotherln^ll  against  the  Wa- 
shoe Copper  Company  and  another.  From  a 
Judgmoit  for  defendants,  plalntUT  appeals. 
Affirmed. 


•For  otliar  casss  see  same  topic  and  section  NUHBBB  In  Deo.  Dig.  ft  Am.  Dig.  Kkt  No.  Series  *  Rw'r  InAoces 
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Walah  A  Nolan,  for  appellant.  0.  F.  Kel- 
ler. L.  O.  Evans,  ana  D.  Gay  SUTera,  for 

SMITH,  J.  Plaintiff  oommenoad  this  action 
Id  tbfl  district  court  of  Carbon  county  to  re- 
cover damages  alleged  to  hare  been  sustain- 
ed by  reason  of  the  fallnre  of  tbe  defendant 
eooopany  to  snffldently  timber  an  entry  In  a 
coal  mine  In  which  he  was  working  aa  Its 
«iqdoy&  A  rode  fell  iqxm  him  from  the 
roirf  of  the  entry  and  Injnred  blm.  It  ap- 
pears from  his  testimony  that  he  and  three 
other  mlnm  had  been  mining  coal  by  the 
day  and  doing  such  timbering  as  they  were 
wdered  to  do.  The  dtfendant  Good  had 
fall  diarge  of  the  mine.  Ptalntlff  was  a  man 
about  32  years  of  age  who  had  mined  coal 
for  20  years.  Some  time  In  Febroary,  1900, 
be  and  his  three  companions  agreed  with 
Good  to  take  oat  the  coal  by  contract  He 
then  said  to  Good:  "How  would  It  be  to 
^ve  us  figures  on  Bie  tlmberli^?*'  Good  re- 
plied: "Nerw  yon  mind  about  the  timber- 
ing; we  will  take  care  of  the  timbers.  You 
dig  the  coal  ont,  and  we  will  attend  to  the 
rest"  Plaintiff  testified:  "The  only  agree- 
ment we  came  to  in  rdatton  to  the  timbering 
was  that  they  were  to  do  It  I  agreed  to 
do  the  work  at  the  schednle  price.  I  went 
to  work  under  that  arrangement  nntll  the 
eleventh  day  when  I  got  hurt  The  company 
men  timbered  up  behind  us.  We  had  nothing 
to  do  with  the  timbering,  and  didn't  get  tools 
for  that  That  ground  was  a  limestone  for- 
mation and  quite  a  number  of  pot  holes  in 
It  Pot  holes  sometimes  are  perfectly  round 
and  the  small  end  up;  the  big  part  will  be 
down  even  with  the  surface  of  the  coal.*  In 
the  progress  of  our  work  as  we  were  run- 
ning an  entry  along  there,  rock  bad  been 
falling  all  the  way  from  those  pot  boles  from 
the  time  we  started  the  coal  away  from  the 
slope.  Sometimes  It  would  come  down  pretty 
close  behind  us.  We  could  never  tell  any- 
thing about  when  It  was  coming  down ;  al- 
ways had  to  keep  sounding  It  aud  feeling  it, 
as  we  had  to  be  very  cautious  with  It  It 
was  continuously  falling  all  along  the  slope 
from  the  time  the  coal  started  In  the  slope 
even  to  the  time  I  met  with  the  accident 
The  stuff  that  comes  from  the  pot  holea, 
some  of  It  Is  rock,  and  some  of  It  Is  sulphur 
balls,  and  other  a  little  coal  Intermixed 
with  the  different  aubstances.  When  the 
timbers  were  put  In,  these  pot  bolea  dropped 
on  top  of  them,  when  they  weren't  lagged  up. 
They  would  settle  on  these  timbers,  but  the 
fall  would  be  stopped  where  the  timbers  were 
Installed.  We  never  get  a  set  of  timbers  up 
nithln  four  feet  of  the  face,  I  dare  say — 
that  Is  to  say,  the  last  set  of  timbers  would 
be  a  distance  of  four  feet  from  the  breast 
or  more ;  there  was  nothing  at  all  to  support 
the  roof  between  this  last  set  of  timbers  and 
tbe  breast  There  was  more  or  less  danger, 
In  working  In  the  breast  of  one  of  these  pot 
holes  dnvplog  down  on  na.  I  spoke  to  Mr. 


Good  about  It;  had  different  conversations 
with  him.  while  we  were  working  In  this 
specified  entry.  When  he  came,  1  says,  Tom, 
dont  you  think  It  would  be  better  If  they 
would  use  forepoles  on  these  timbers  to 
protect  us  In  the  face?*  I  can  Illustrate  what 
forepoles  are.  They  generally  would  put 
lagging  on  the  slabs  that  would  run  from 
the  center  of  one  set  of  timbers  to  the  cen- 
ter of  the  other ;  then  I  suggested  that  he  go 
to  work  and  put  forepoles  on— that  Is,  ex- 
tending tbe  end  of  the  timbers.  I  have  been 
familiar  with  that  system  of  timbering  In 
different  places.  It  Is  made  nse  of  In  bad 
ground  In  any  place  where  It  la  liable  to 
come  down  during  the  time  the  men  are  at 
work;  supposed  to  be  put  there  for  their 
protection.  When  I  asked  Mr.  Good  suggest- 
ing the  method  of  protecting  ourselves,  he 
said  he  would  see  to  the  timbers,  or  it  wami't 
necessary ;  that  is  all  we  ever  got  out  of  him 
— never  got  any  forepoles  in  at  all.  '  The 
morning  of  March  22d  I  went  to  work ;  wont 
in  as  usual  and  felt  the  place  to  see  how  It 
sounded,  and  sounded  tbe  roof;  pulled  down 
what  coal  was  necessary  off  the  face.  I  felt 
everything,  sounded  everything.  I  took  my 
pick  and  started  to  work  on  the  face.  1  put 
my  hand  up  against  tbe  roof,  sounded  the 
roof;  it  sounded  good,  like  all  pot  holes  do. 
It  was  as  smooth  as  a  table  here;  conldnt 
tell  whether  there  was  anything  there  that 
would  come  down  or  not  After  1  started 
to  work,  tbe  pot  holes  came  down  and  caught 
me  at  the  time  I  was  engaged  in  digging  coal 
in  tbe  breast  It  fell  from  tbe  face  half-way 
over  to  the  set  of  timbers.  It  was  four  feet 
eight  or  ten  Inches  from  the  last  set  of  tim- 
bers to  the  breast  I  believe  It  was  five  feet 
from  one  set  of  timbers  on  the  other  side,  I 
would  not  be  right  positive.  I  have  mined 
a  long  time.  I  know  how  to  take  coal  out 
of  an  entry.  I  understood  digging  coal.  1 
cannot  answer  as  to  whether  I  know  as  much 
about  taking  thte  coal  out  as  Mr.  Good,  be- 
cause I  don*t  know  his  ability.  I  suppose 
I  am  as  well  acquainted  as  anybody  else 
with  the  same  mining  experience  digging  coal 
out  of  an  entry.  I  have  had  20  years'  ex- 
perience In  looking  out  for  the  roof,  protect- 
ing myself  in  entries  with  timbers.  I  al- 
ways did  protect  myself.  I  consider  myself 
qualified  by  my  experience  to  do  so.  This 
last  set  of  timbers  did  not  meet  with  my 
approvat  I  knew  It  right  along.  I  stated 
the  f^ct  to  Mr.  Good.  It  wasn't  blocked  as  it 
should  have  been  on  top,  or  forepoles  put  in, 
as  I  stated.  In  those  two  respects  it  was  Im- 
perfect I  knew  It  right  along  on  Saturday, 
and  Monday  morning  (the  22d)  when  1  went 
to  work. .  I  talked  with  Good  about  the  tim- 
bering at  different  times.  We  bad  sounded 
the  roof  there,  that  is  how  we  came  to  tell 
Mr.  Good  It  was  bad.  The  entry  was  timber- 
ed from  the  face  to  within  four  feet  eight 
inches  of  where  I  was  hurt  The  Saturday 
before  I  got  hurt  there  was  a  rock  fell 
through  and  struck  back  behind  and  hit  one 
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of  tlie  ttmbennen.  We  were  supposed  to 
Bound  OUT  roof,  whicb  we  done,  ahead  of 
this  last  set  of  timbers,  to  And  oat  whether 
the  gronnd  was  safe  to  work  in.  We  soond- 
ed  the  roof  whenever  we  thonght  It  was  nec- 
essary. Lots  of  times  we  didn't  think  It 
needed  Bounding  but  we  sounded  It  merely 
to  protect  onrselTes.  In  regard  to  protect- 
ing ourselves,  we  were  supposed  to  take  out 
the  coal  and  sonnd  the  roof;  that  was  our 
duty  and  the  conqiany  was  supposed  to  do 
the  timbering:  There  was  no  otner  agree- 
ment made  at  alL  There  is  no  miner  living 
tliat  can  tell  the  condlUon  of  pot  holes.  If 
we  found  a  place  there  that  sounded  drummy 
and  bad  we  had  to  wait  until  the  company 
came  and  put  in  a  set  of  timbers.  On  the 
Monday  morning  while  I  was  working  there 
was  no  room  for  a  set  of  timbers  on  one 
aide;  these  sets  are  all  put  up  square..  I 
knew  from  the  Ume  we  started  that  this 
placfe  where  we  were  working  ahead  of  the 
last  set  was  more  than  ordinarily  dangerous, 
from  the  time  the  coal  was  taken  from  the 
slope  on  in,  it  was  more  or  less  dangerous.  I 
certainly  understand  coal  mining  la  a  dan- 
gerous occupation,  and  I  realised  my  place 
was  more  than  ordinarily  dangerous.  I 
appreciated  the  existence  of  that  danger.  I 
knew  this  place  I  was  working  In.  aliead  of 
these  timbers,  should  be  protected  more  than 
It  had  been.  I  put  in  the  last  blast  there 
before  the  accident;  my  partner  and  I.  I 
understood  my  worlilng  place  was  the  space 
of  the  entry,  ahead  of  the  timbers.  On  the 
morning  of  the  22d  of  llarch  when  1  was 
hurt  I  was  tel1ii«  Dave  Batten,  my  partner, 
that  they  slunild  put  that  forepoles  on  and 
fix  the  place.  I  told  him  that  it  would  be 
better  if  he  went  to  work  and  put  these  fore- 
poles  on;  It  would  accomplish  more  protect- 
ing, In  that  nature  of  a  place.  I  had  realiz- 
ed all  the  way  through  that  there  should 
have  been  pole  laggiDfc  extending  over  It.  I 
told  the  tlmbermen  different  times  that  they 
should  operate  the  system  for  that  kind  of 
ground  I  have  already  mentioued.  I  never 
thought  that  the  way  they  put  In  the  tim- 
bers was  right  when  I  started.  The  feature 
about  this  work  that  made  it  more  than  or- 
dinarily danjreroua  was  the  nature  of  the 
ground ;  the  limestone  nature  of  that  ground 
over  there,  more  or  less  pot  holes  in  it.  If 
I  hadn't  worked  there,  after  I  found  that  the 
ground  waa  more  dangerous  than  ordinary, 
after  having  these  talks  with  Good,  I  would 
bare  had  to  get  out ;  It  was  one  or  the  oth- 
er, get  out  or  work  there.  We  were  digging 
the  coal  out  preparing  a  place  for  the  tlm- 
bere.  Where  th!a  rock  fell  there  was  no 
room  ahead  for  a  full  set  of  timbers."  The 
record  shows  that  the  plaintiff  here  offered  to 
prove  that  having  asked  the  superlutendent 
Good  "whether  pole  lagging  (?),  that  It  was 
not  necessary,  he  continued  at  work,  feeling 
that  the  judgment  of  Good  as  to  the  safety  of 
the  place  and  the  sufflclency  of  the  timbering 
waa  rather  to  be  relied  upon  than  his  own. 


and  subordinated  his  ]nd|pu«it  to  that  of 
bis  superior."  The  court  nistained  an  ob- 
jection to  the  oft«-. 

Batten  testifled :  "Pot  hole  ground  Is  very 
treadienms  ground.  I  Icnew  it  was  tltere  be- 
cause we  had  plenty  of  than  coming  down 
on  us  as  we  were  doing  the  vrotk.  I  beard 
FotheringiU  asking  Mr.  Good  about  that— 
tlie  roof  was  pretty  bad,  and  he  ought  to 
for^le  it  Mr.  Good  said  he  thought  tbiB 
ground  didn't  need  forepoling.  I  knew  the 
roof  was  dangerous.  FotholngUl  and  I  had 
examined  the  roof  Just  before  the  acddeot. 
and  I  told  him  to  loolc  out  for  the  roof,  over 
the  side  of  the  entry,  where  he  was  working, 
as  It  looked  unsafe  to  me,  but  he  thought  It 
was  all  right" 

When  the  plaintiff  rested  his  case  the  de- 
fendants moved  for  a  nonsuit  on  several 
grounds,  two  of  which  were  as  follows :  "(It^ 
For  the  season  that  it  affirmatively  appears 
that  plaintiff  was  an  expwienced  miner,  and 
well  knew  all  of  the  risks  and  dangers  inci- 
dent to  his  employment,  and  voluntarily  as- 
sumed all  of  the  same^  and  he  cannot  now 
hold  these  defendants,  or  either  of  them, 
responsible  or  accountable  for  the  injuries 
whereof  he  complains.  (11)  For  the  reason 
'that  it  aflarmatively  appears  that  t3ie  plain- 
tiff well  knew  of  the  dangers  inddoit  to  his 
employment  as  tliey  existed  in  said  aitry 
and  to  the  roof  thereof,  in  the  condition  In 
which  the  same  were  at  the  time  he  went  to 
work  upon  the  day  he  was  Injured,  and  that 
he  continued  to  work  therein  after  such  full 
knowledge,  and  ToluntarUy  assumed  what- 
ever risks  were  inddmt  thereto."  The  court 
sustained  the  motion  and  entered  Judgment 
for  the  defendants,  from  which  Judgment 
the  plaintiff  has  appealed. 

It  is  contended  in  the  brief  of  the  respond- 
ents that  the  record  ccmtalns  no  evidence  of 
negligence  on  their  part  On  the  otho:  hand, 
the  apptilant's  counsel  say:  "We  assume  the 
master  to  be  negligent"  We  shall  not  as- 
sume the  master  to  have  been  negligent  as 
a  matter  of  law,  but  we  may  assume  that 
the  question  of  its  negligence  was  one  of 
fact  for  the  Jury,  which  might  have  been 
answered  in  the  affirmative.  The  result  is 
the  same.  Aasnming  that  the  Jury  might 
have  found  the  company  guilty  of  negligence 
in  falling  to  forepole,  was  the  district  court 
justified  in  holding,  as  a  matter  of  law,  that 
the  plaintiff  assumed  the  risk  of  being  In- 
jured on  account  of  the  lack  of  forepoling? 

[1]  The  learned  counsel  for  the  appellant 
says  in  his  brief:  "It  is  acknowledged  at  the 
outset  that  if  the  doctrine  of  assumption  of 
risk  is  to  be  applied  in  all  Its  harshness, 
unrestrictedly,  as  it  baa  aometimea  and  by 
some  courts  been  announced,  there  may  be 
no  right  of  recovery  here."  And  again:  "As 
the  rule  Is  commonly  stated,  It  is  to  the 
effect  that  the  servant  assumes  all  the  usual 
aud  ordinary  risks  attendant  upon  his  em- 
ploynient,  not  including  risks  arising  from 
the  uegligence  of  the  master,  and  that  he 
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assanwa  the  latter  ae  well,  If  lie  koowa  of 
the  defects  ftom  wblch  tbey  arise  and  ap- 
predatea  the  dangers  wblch  flow  from  aacb 
defects."  This  Is,  Indeed,  the  role  of  law 
relating  to  assumed  risks  which  the  learned 
eonnsri  assisted  the  district  court  and  this 
eoort  in  framing  and  promulgating  In  the 
case  of  Coulter  t.  Union  Laundry  Co.,  34 
Uont  590.  87  Pac.  073.  • 

[2]  Here,  as  there,  there  Is  not  any  point 
made  that  the  defoideut  company,  upon 
Mng  notified  of  the  defect  and  danger, 
promised  that  it  should  be  remedied.  On 
the  contrary,  Good  refused  to  forepole,  say- 
ing that  he  did  not  consider  It  necessary. 
It  there  were  anything  in  the  record  to  In- 
dicate that  plaintiff  had  any  donbt  on  that 
point,  many  of  the  cases  ^ted  by  the  ap- 
pellant might,  perhaps,  be  In  point.  But 
there  Is  not  anything.  His  testimony  shows 
that  be  considered  for^llng  necessary  for 
some  time  prior  to  the  accident  It  Is  dlf- 
flcolt  to  see  how  a  stronger  case  of  knowl- 
edge of  defect  and  appreciation  of  dan- 
ger  could  be  made  out.  Fotheringlll  was  re- 
l«atedly  given  to  understand  by  Good  that 
the  company  pn^iwsed  to  continue  mining 
withoot  the  use  of  forepoles;  and,  with 
knowledge  that  his  work  was  extraordtna- 
rlly  dangerons  on  account  of  a  condition 
wblch  he  constantly  had  In  mtnd,  he  con* 
tinned  his  employment  Pot  holes  and  pot 
rocks  were  constantly  ftilUng  about  him. 
The  case  cannot  be  dlstingnished  from  the 
Conlter  Case  in  principle,  unless  it  be  that 
It  Is  a  clearer  case  of  appreciation  of  danger 
than  was  disclosed  In  that  action. 

As  was  said  In  Osterholm  t.  Boston  & 
Mont.  C.  C.  ft  S.  Mln.  Co.,  40  Mont  508,  107 
Pac.  499,  the  defense  of  assumption  of  risk 
b  based  upon  an  old  and  well-establlBhed 
principle  of  the  common  law,  and  has  Its 
foundation  In  the  maxim,  "Volenti  non  fit 
hijarla:  he  who  consents  to  an  act  is  not 
Injured  by  it"  But  It  Is  argued  that  the 
maxim,  belag  interpreted,  rais^  the  Inquiry 
vh^her  the  servant  impliedly  agreed  to  take 
file  risk.  Not  so.  The  consent  referred  to 
is  consent  to  the  act,  not  to  the  results  flow- 
ing from  the  act.  Having  consented  to  the 
act,  the  law  declares  that  he  is  not  wronged 
by  It,  or,  in  other  words,  that  be  \v]l\  be 
deemed  to  have  assumed  whatever  risk  may 
bare  been  connected  with  a  situation  the 
dSDgerous  character  of  which  he  nnderstood 
and  appreciated. 

[]]  The  defense  of  assumption  of  risk  is 
not  founded  In  contract.  It  may  be  inter- 
posed against  a  servant,  not  because  he 
agreed  that  It  might  be,  but  because  the 
law  says  it  may.  Osterholm  v.  Boston  & 
Mont  C.  C.  ft  S.  Mln.  Co.,  supra.  It  is  not 
within  the  power  of  this  court  to  abolish  or 
amend  the  defense.  It  Is  a  part  of  the  law 
of  the  land  and  must  be  abrogated,  if  at  all, 
by  tbe  lawmaking  power.    In  jurisdictions 


wherein  it  Is  held  tliat  the  defoise  Is  ftmnd- 
ed  In  contract,  the  situation  Is  altogether  dif- 
ferent. Id  such  Jurisdictions  It  may  be,  and 
doubtless  Is,  proper  in  many  cases  to  sub- 
mit to  the  Jury  the  question.  Which  party 
Intended  to  assume  the  risk?  But  such  a 
nile  cannot  be  laid  down  by  the  courts  In 
this  Jurisdiction.  It  la  beyond  their  powers. 
We  have,  however,  as  we  think  is  evidenced 
by  the  holding  In  the  Osterholm  Case,  supra, 
been  very  careful  to  saf^nard  the  rights 
of  employes  in  cases  where  there  can  be  any 
reasonable  qnestion  whether  they  appreciat- 
ed the  risks  arising  from  the  physical  condi- 
tions surrounding  them. 

As  to  the  Instant  cause,  we  are  of  opinion 
that  It  falls  squarely  within  the  conditions 
of  a  supposed  case  set  forth  on  pagen  14  and 
16  of  appellant's  brief,  which  counsel  admit 
would  not  warrant  the  court  in  submitting 
the  question  to  a  jury.  Nor  can  we  agree 
that  the  cause  should  have  been  submitted 
on  tbe  theory  that  appellant  had  a  right  to- 
rely  upon  any  assurances  given  him  by  Good. 
His  testimony  shows  beyond  question  that 
be  had  formed  his  own  judgment  as  to  the 
safety  of  the  place.  He  said  he  knew  noth< 
ing  of  Good's  ability. 

[4]  There  is  not  anything  to  warrant  the 
conclusion  that  Good  held  out  any  assti<rance 
that  the  entry  ahead  of  the  last  set  of  tim- 
bers would  be  forepoled.  There  is  but  one 
conclusion  which  any  reasonable  man  can 
draw  from  the  testimony,  and  that  Is  that 
Fotheringlll  believed  that  forepoles  were  re- 
quired and  Good  did  not;  but  In  view  of  his 
other  testimony  plaintiff  would  simply  have 
stultified  himself  had  he  testified  that  he  re- 
lied on  any  assurances  of  Good.  In  remain- 
ing at  work  he  acted  advisedly,  in  the  exer- 
cise of  bis  own  experienced  Judgment.  Hig 
testimony  so  discloses.  There  was  no  un- 
certainty as  to  the  menace  of  the  situation. 
The  danger  was  continuous,  obvious,  and 
notorious,  and  he  fully  appreciated  it  He 
relied  upon  his  ability  and  experience  for 
protection  as  he  had  done  In  the  past 

The  judgment  is  affirmed. 

Affirmed 

BRANTLT,  C.  J.,  and  HOLLOWAr,  J., 
concur. 


WBRTZ  V.  LAMB  et  al. 

(Supreme  Court  of  Montana.    June  22,  1911.) 

1.  Mechanics'  Liens  (J  304*>— Reliex<— Peb- 
soNAL  Judgment. 

Where  a  mechanic's  lien  la  invalid,  but  tbe 
plaintiff,  suing  to  establish  it,  states  a  cause  of 
action  for  money  due  and  the  proof  siuttains  it. 
be  is  entitled  to  a  personal  judgment,  and  it  is 
error  to  grant  a  nonauit 

[Eld.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  i  6.t2;  Dec.  Dig.  {  304.*] 
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2.  PLBAonra  430*)— Objectionb— Vabianct 

—A  DU IBSION  S— Co  ONTEBCLAIU. 

Wbere  plflintiff,  suing  to  establish  a  me- 
rhaoic's  lien,  alleged  a  contract  with  W.  and 
R.,  and  his  proof  showed  only  an  agreement 
with  W.,  but  a  counterclaim  of  W.  and  R.  al- 
leged amrmatiTely  that  they  employed  plaintiff 
to  do  the  work  described,  they  could  DOt  be 
beard  to  Bay  that  the^  had  not  made  the  con- 
tract, or  assert  a  variance. 

[Ed.  Note.— For  other  eaaea,  see  PleadiiUF, 
Cent  Dig.  if  1488-1441 ;  Dae.  Dif.  1  4S0.*] 

3.  Tbiai.  n  16S*)— NonsniT  —  PxBBons  Con- 
cluded. 

A  defendant,  joining  with  bis  codefendants 
in  motion  for  nonsuit,  will  suffer  with  them.  If 
the  order  was  erroneous  as  to  any  of  them. 

[Ed.  Note.— For  other  caaes,  lee  Trial,  Dec. 
Dig.  i  16S.*] 

4.  Meohanicb*  laxsB  (Jt  277*)— Ooupuiitt— 
Vahiance. 

Allegation,  in  a  complaint  to  establish  a 
mechaaic  s  Hen,  that  plaintiff  was  employed  to 
do  "a  good  ordinary  job,"  and  evidence  that  he 
was  employed  to  do  "an  ordinary  job,"  or  "a 
-ood  job,"  did  not  show  a  variance  nnder  Rev. 
"^odes,  I  6685,  declaring  a  variance  not  mate- 
rial, unless  it  misleads  ue  adverse  party  to  his 
prejudice. 

[Bd.  Notew— For  other  casee,  see  Mechanics* 
Lieni,  Cent  Dig.  tf  S4e-S54:  Dee.  Dig.  1 277.*] 

6.  Mechanics*  Likhs  (|  148*)— NonoK--Sirv- 

FICIENOT— COUPUANCB  WITH  STATUTB. 

Under  Rev.  Codes,  S  7291,  requiring  a  lien 
claimant  to  file  his  just  and  true  account  of  the 
amount  due  him,  after  allowing  "all  credits,"  a 
notice  that  there  was  due  plaintiff,  after  allow- 
ing "just  credits  and  offsets,"  a  certain  sum 
was  Bubetantial  compliance,  and  sufficient. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  264;  Dec  Dig.  S  148.*] 

6.  Mechanics*  Liens  (I  154*)— Notice— Ver- 
ification—"V«BinED''—"AFFi  da  v  it." 

Under  Rev.  Codes,  I  7291.  providing  that 
the  lien  shall  be  "verified  by  affidavit."  it  was 
sufficient  that  the  entire  lien  was  in  form  an 
affidavit,  with  an  Itemized  statement  attached, 
and  this  being  filed  it  was  not  necessary  that 
the  lien  notice  must  have  attached  to  it  a 
verification  in  form  similar  to  ttiat  required  for 
pleadings;  the  word  "verified"  meaning  to  con- 
firm by  oath,  and  an  "affidavit  beioc  a  written 
declaration  under  oath." 

J;Ed.  Note.— For  other  cases,  see  Mechanics' 
ens,  Cent  Dig.  {{  261-267;   Dec.  Dig.  | 
154.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,^|ju  7295,  7296;  vol.  1,  pp.  240-245;  vol. 

7.  Mechanics'  Liens  ({  134*)  —  Statutobt 
Requibehbnts— Instbuction. 

The  lien  must  comply  substantially  with 
the  requirements  of  the  statute,  but  the  exact 
words  of  the  statute  need  not  be  iised;  certain^ 
to  a  common  Intent  being  sufficient 

[E>d.  Note.— For  other  cases,  see  Mechanics' 
Ueos,  ^nt  Dig.  {  208;  I>ec.  Dig.  S  134.*] 

8.  Mechanics'  Liens  (1  277*)— Plbadino  — 
Issues— INTBODVOTION  of  Lien  in  Evi- 
dence. 

Where  a  copv  of  a  mechanic's  lien  was  at- 
tached to  a  complaint  and  by  reference  made  a 
part  of  It  and  the  answer  admitted  that  plain- 
tiff perfected  and  filed  the  alleged  lien  men- 
tioned in  the  complaint  and  the  lien  was  be- 
fore the  court,  it  was  not  necessary  that  it  be 
separately  Introduced  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  277.* J 


9.  Mechanics'  Liena  <|  271*)— Ooiiplaiwt — 
Allegations  or  Cohplzavcb  with  Stat- 
tTTB— Lien  as  Exhibit. 

Where  a  complaint  to  establish  a  mechan- 
ic's lien  alleged  that  plaintiff,  to  secure  and 
perfect  a  lien  under  a  contract  filed  with  the 
county  clerk  and  recorder  his  claim  for  the 
amount  so  due,  duly  verified  as  required  by 
law,  a  copv  of  which  lien  is  hereto  attadied 
and  marked  as  an  exhibit  and  is  made  a  part 
of  the  complaint  the  plaintiff  had,  if  the  lien 
itself  was  sufficient  sufficientlv  alleged  and 
shown  compliance  with  Rev.  Codes,  S  7291,  re- 
ferring to  verification  of  the  lien. 

[Ed.  Nota — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  K  494-613;  Dec.  Dig.  §271.*] 

10.  Mechanics'  Liens  (J  271*)— Complaint— 

SUFFICIENCT. 

A  complaint  alleging  that  plaintiff  com- 
pleted his  work  on  or  about  August  T.  1)X)9.  and 
that  his  mechanic's  lien  was  filed  on  August  14, 
1909,  sufficiently  alleged  the  filing  of  the  lien 
within  90  days  after  the  materials  were  fur- 
nished. 

J Ed.  Note^For  other  caae^  see  Mechanics' 
ens,  Cent  Dig.  U  4&4-5i3;  Dee.  Dig.  i  2TL* j 

11.  Mechanics*  Liens  (|  309*)— Disposition 
OF  Cause— Affibmancb— Effect. 

Where  in  a  mechanic's  lien  suit  plaintiff 
was  entitled  in  any  event  to  a  personal  judg- 
ment, but  the  court  granted  a  nonsuit,  defend- 
ant was  not  entitled  to  an  affirmance  of  the 
judgment  on  the  theory  that  plaintiff  could  thea 
proceed  bv  another  action  for  a  personal  judg^ 
ment,  as  he  was  entitled  to  personal  judgment 
in  the  lien  suit  and  another  action  was  pre- 
cluded by  the  judgment 

[Ed.  Note.— For  otTier  cases,  see  Mechanics' 
liiens,  Dec.  Dig.  {  S09.*] 

12.  Mechanics'  Liens  (|  309*)— Disposmoiv 
OF  Cause— Rendition  of  Final  Judouent. 

Proceedings  for  foreclosure  of  a  mechanic's 
Hen  is  sni  generis,  and  is  neither  strictly  at 
law  nor  in  equity,  but  Is  a  blending  of  both, 
and  does  not  fall  within  the  provision  of  Rev. 
Codes,  {  6253,  that  the  Supreme  Court  shall, 
on  appeal  of  equity  cases,  determine  the  con- 
troversy, unless  a  new  trial  is  necessary;  nor 
the  rule  that  in  actions  at  law,  where  plaintiff 
ahonid  have  been  nonsuited  and  the  proper  mo- 
tion was  made  and  denied,  tba  court  will  direct 
final  disposition  of  the  cause. 

IEd.  Note.— For  other  cases,  see  Mechanics* 
ens,  Dec.  Dig.  f  309.*] 

13.  Appeal  and  Ebbob  (S  1176*)— Rbndbbino 
Final  Judouent. 

Where  in  a  mechanic's  Ilea  suit  the  com- 
plaint alleged  personal  liability  and  the  defend- 
ants set  np  a  eoaoterclalm,  neither  of  which 
issues  were  tried,  but  the  court  decided  the  lien 
invalid  and  granted  a  nonsuit,  the  court  on  ap- 
peal could  not  render  final  judgment;  new  trial 
being  necessary. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  H  4S73-46S7;  De&  Dig.  | 
1176.*] 

Appeal  from  District  Court,  Gallatin  Cotiu- 
ty;  Sydney  Fox,  Presiding  Judge. 

Suit  by  C.  F.  Wertz  against  W.  W.  Lamb 
aod  others  to  establish  a  mechaatc's  li&i. 
From  a  Judgment  sustaining  a  motion  for 
nonsuit  and  from  an  order  denying  new  trial, 
plaintiff  appeals.    Reversed  and  remanded. 

F.  H.  Meblberg  and  Hartman  k  Hartman. 
for  appellant   B.  B.  Law,  for  respondents. 
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HOIXOWAT,  3.  Thlfl  action  was  brought 
to  recover  1157.70  and  costs,  and  to  eatab- 
llsii  and  foreclose  a  mecbtfnic'a  lien.  The 
complaint  alleges  that  in  June.  1909,  the 
plaintiff  entered  into  a  contract  with  the 
defendants  W.  W.  Lamb  and  Roama  M. 
Lamb,  by  the  terms  of  which  he  agreed  to 
ftemish  materials  and  do  work  for  which 
the  defendants  Lamb  agreed  to  pay  him 
certain  prices  aggregating  $157.70;  that 
plaintiff  fully  performed  hla  part  of  the  con- 
tract, completing  the  work  on  August  7, 
1909;  that  defendants  have  failed  and  re- 
fnsed  to  pay  him  any  sum  whatever;  and 
that  on  August  14,  1909,  he  filed  for  record 
his  claim  for  a  lien.  A  copy  of  the  lien  Is 
attached  to  and  made  a  part  of  the  com- 
plaint by  reference.  The  complaint  also  con- 
tains a  description  of  the  property  songht  to 
he  charged,  and  it  is  alleged  that,  while  the 
defendant  McDonald  has  some  Interest  in  the 
property,  the  real  owners  are  the  defendants 
W.  W.  Lamb  and  Roama  M.  Lamb.  A  Joint 
answer  was  filed  by  the  defendants,  which 
adiiilts  the  ownership  of  the  property  to  be  in 
the  defendants  Lamb,  and  admits  the  filing 
of  plaintiff's  Iten  on  August  14,  1909.  There 
is  an  aflBrmative  defense  by  all  of  the  de- 
fendants and  a  counterclaim  by  defendants 
W.  W.  and  Roama  M.  Lamb.  The  cause  was 
tried  to  the  court  without  a  Jury.  At  the 
conclnsion  of  plalntilTs  case,  the  defendants 
by  a  Joint  motion  moved  for  a  nonsulu 
specirying  several  different  grounds.  The 
motion  was  sustained  and  a  Judgment  ren- 
dered and  entered  that  plaintiff  take  noth- 
ing, and  that  defendants  recover  their  costs. 
From  that  Judgment  and  an  order  denying 
his  motion  for  a  new  trial,  the  plaintiff  ap- 
pealed. 

[1]  1.  Upon  the  assumption  that  the  lien 
Itsi^f  Is  InTslId,  the  Judgment  la  nevertheless 
erroneous;  for  the  plaintiff  was  prima  facie 
entitled  to  a  personal  Judgment  against  W. 
W.  Lamb  and  Roama  M.  Lamb,  if  his  com- 
plaint states  a  cause  of  action  for  money 
due,  and  the  proof  sustained  it  In  Western 
Plnmblng  Co.  v.  Fried,  33  Mont  7,  81  Pac. 
394.  114  Am.  St  Rep.  799.  we  reviewed  the 
former  decisions  of  this  court,  and  held  that 
evCT  though  the  plaintiff  falls  to  establish 
hib  lien,  be  may  still  have  a  personal  Judg- 
ment the  tame  action  against  the  person 
liable  for  the  material  furnished  or  work 
or  labor  don&  The  complaint  in  this  in- 
stance clearly  states  facta  sofflcient  to  con- 
stitnte  a  cause  of  action  for  money  due,  and 
there  Is  not  any  contention  made  that  it 
does  not:  but  it  is  insisted  that  there  is  a 
fatal  variance  between  tbe  allegations  of 
the  complaint  and  the  proof,  In  these  two 
particulars:  (1)  Plaintiff  "allied  a  contract 
wltb  W.  W.  Lamb  and  Roama  M.  Lamb,  and 
SDbmltted  bis  prooi  showing  only  an  agree- 
ment with  W.  W.  Lamb."  (2)  Plaintiff  "al- 
leged a  contract  showing  an  agreement  to 
do  a  good  ordinary  Job,  and  his  testimony 
Aows  tlut  be  agreed  to  do  a  good  Job." 


[2, 81  In  their  connterctalm  the  defend- 
ants W.  W.  Lamb  and  Roama  H.  Lamb 
allege  aflSrmatlvely  that  they  employed  plain- 
tiff to  do  the  work  described  In  the  com- 
plaint and,  having  thus  admitted  that  the 
contract  was  made  by  both,  they  cannot  now 
be  beard  to  say  that  it  was  not,  or  that 
there  Is  a  material  variance  between  the 
plaintiffs  pleading  and  the  proof  in  tbfs  re- 
spect The  defendants  W.  W.  Lamb  and 
Roama  M.  Lamb  are  bound  by  the  position 
which  they  assumed  in  their  pleading;  and 
defendant  McDonald,  having  Joined  with 
them  In  the  motion  for  nonsuit,  will  suffer 
with  them,  if  tbe  order  was  erroneous  as  to 
any  of  them.  Capital  Lumber  Go.  v.  Berth, 
33  Mont  94,  81  Pac.  994. 

|4]  Tbe  plaintiff  alleges  that  be  was  em- 
ployed to  do  *'a  good,  ordinary  Job."  The 
evidence  tends  to  show  that  he  was  to  do 
an  "ordinary  Job,"  or  "a  good  Job,"  or 
"ordinary,  Just  a  good  Job."  Section  6585, 
Revised  Codes,  provides:  "No  variance  I)e- 
tween  tbe  allegation  in  a  pleading  and  tbe 
proof  is  to  be  deemed  material,  unless  It  has 
actually  misled  tbe  adverse  party  to  his 
prejudice  In  maintaining  his  action  or  de- 
fense upon  the  merits."  We  do  not  think 
there  is  a  court  In  the  land  which  would  bold 
that  the  slight  technical  variance  above  Is 
material.  The  proof  follows  the  pleading 
substantially,  and  this  appears  to  be  all  that 
is  required.  Robinson  v.  Helena  Light  & 
Ry.  Co.,  38  Mont  222,  99  Pac.  837;  Yancey 
V.  Northern  Pacific  Ry.  Co.,  42  Mont.  342, 
112  Pac.  633;  Barrett-Hlcks  Co.  v.  Olas 
(Cal.)  Ill  Pac.  760.  The  plaintiff  having 
shown  prima  facie  that  he  is  entitled  to  a 
personal  Judgment  in  this  action,  the  Judg- 
ment denying  him  any  relief  whatever  is 
erroneous  and  must  be  reversed. 

2.  The  Hen  which  Is  attached  to  the  com- 
plaint does  not  follow  the  exact  terms  of  tbe 
statute.  Section  7291,  Revised  Codes,  pro- 
vides that  the  lien  claimant  most  file  with 
the  county  derk  "a  Just  and  true  account 
of  the  amount  due  him,  after  allowing  aU 
credits,"  etc.  The  notice  of  lien  in  this  In- 
stance states :  "That  there  is  due  and  owing 
to  said  C.  F.  Wertz  from  W.  W.  Lamb  and 
Roama  M.  Lamb,  husband  and  wife,  of  Boze- 
man,  Montana,  after  allowing  Just  credits 
and  offsets,  the  sum  of  one  hundred  and 
fifty-seven  and  'Vioo  (157.70)  dollars."  It 
will  be  observed  that  the  word  "all"  before 
tbe  word  "credits"  In  the  statute  is  omitted 
in  this  lien  notice,  and  the  word  "Just"  in- 
serted in  lieu  thereof. 

[S]  The  right  to  a  lien  is  given  by  statute, 
and  the  statute  must  be  complied  wltb  sub- 
stantially In  order  tiiat  tbe  lien  may  be  cre- 
ated. McGlaufliu  T.  Wormser,  28  Mont  177, 
72  Pac.  428.  Our  present  Code  provision  Is 
substantially  the  same  as  section  6,  c.  40,  p. 
510,  of  the  Laws  of  1871-72,  and  In  Black 
V.  Appolonio,  1  Mont  342,  this  court  in  con- 
struing that  section  said:  "It  appears  to  ns 
that  all  our  statute  reqalres  Is  that  a  person 
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wl8bli«  to  ATOll  falmaelf  of  the  beieflts  of  It 
sbould  bonestly  state  bis  aceoant;"  and  tbis 
baa  been  accepted  as  a  correct  interpretation 
ever  since.  Western  Iron  Works  t.  Montana 
P.  &  P.  Co.,  30  Mont.  550,  77  Pac.  41S;  Mills 
V.  Olsen,  43  Mont  — ,  115  Pac  83. 

[I,  71  As  disclosed  by  the  remarks  made  at 
tbe  time  tbe  nonsuit  was  granted,  the  trial 
judge  apparentiy  raterbilned  the  idea  that 
the  lien  notice  must  have  attached  to  it  a 
reriflcatton.  In  form  similar  to  that  required 
for  pleadings.  In  this  instance  the  entire 
lien  IB  In  form  an  affidavit  with  an  itemized 
statement  attached.  Section  7291  above  pro- 
vides that  tbe  lien  shall  be  ^'verified  by  affi- 
davit" Tbe  word  "verified"  means  to  con- 
firm by  oath.  Anderson's  Law  Dictionary. 
"An  affidavit  is  a  wrltteu  declaration  under 
oatb."  Rev.  Codes,  S  7988.  In  Western 
Plumbing  Co.  v.  Fried,  supra,  tbis  court  said: 
"The  statute  provides  tbat  tbe  lien  is  made 
up  of,  first,  the  account;  second,  the  descrip- 
tion of  the  property;  and,  third,  tbe  affida- 
vit" But  this  language  was  employed  In 
speaking  of  matters  of  substance,  and  not  of 
form.  In  Betbell  t.  Chicago  Lumber  Co.,  S9 
Kan.  230,  17  Pac.  813,  tbe  statute  consider- 
ed provided:  "Any  person  claiming  a  lien  as 
aforesaid,  shall  file  in  tbe  office  of  the  clerk 
of  the  district  court  of  the  county  in  which 
the  land  is  situated,  a  statement  setting  forth 
tbe  amount  claimed,  •  *  *  verified  by 
affidavit"  And  the  court  said:  "The  state- 
ment constituting  the  contract  and  tbe  lien 
were  all  Included  In  tbe  affidavit;  and  the 
plaintiff  in  error  contends  that  because  of 
tbis  fact  there  was  no  Hen.  It  does  not  to 
us  seem  material  whether  or  not  the  facts 
alleged  and  set  out,  wbidi,  if  true,  entitled 
tbe  claimant  to  a  lien,  are  set  out  in  a  state- 
ment by  themselves,  and  an  affidavit  attach- 
ed thereto,  or  whether  all  tbese  facts  are  em- 
braced in  tbe  affidavit  Itself."  SubEitnntially 
the  Rame  docti'Ine  is  announced  In  Bolsot  on 
Mechanics*  Uens,  i  450;  Bockel  on  Mectaan- 
irs'  Liens,  f  81;  Bender-Moss,  Law  of  Me- 
chanics* Liens,  §  410;  Kezartee  v.  Marks,  15 
Or.  529,  16  Pac.  407;  Parke  &  Lacy  Co.  v. 
Inter  Nos  O.  &  D.  Co.,  147  Cal.  490,  82  Pac 
51;  Turner  v.  St  Jobn,  8  N.  D.  245,  78  N.  W. 
340.  The  Hen  must  comply  substantially 
wltb  tbe  requirements  of  tbe  statute;  but  it 
Is  not  necessnry  tbat  the  exact  words  of  the 
statute  should  be  used.  Certainty  to  a  com- 
mon Intent  is  sufficient.  27  Cyc  152, 1S3. 

rialutlfE's  lien  is  made  up  of  on  account 
and  a  description  of  the  property,  contained 
in  a  paper  which  Is  Itself  an  affidavit,  and, 
since  our  statute  does  not  require  that  any 
particular  form  be  observed,  we  think  it  is  a 
sufficient  compliance  with,  and  meets  fully 
the  demands  of,  the  Code  as  determined  in 
Western  Plumbing  Co.  v.  Fried,  supra. 

LSI  3.  Objection  la  made  by  respondent  that 
the  lien  was  not  Introduced  in  evidence.  A 
copy  of  the  lien  was  attached  to  tbe  com- 
plaint and  by  reference  made  a  part  of  it. 
The  answer  admits  that  "on  or  about  the 


14tb  cb^  of  Augnst^  1900,  the  plalntUf  vee- 
fected  and  flled_  the  alleged  lioi  mentioned 
in  plalntltCs  complaint  upon  tbe  building  and 
land  therein  described."  Tbe  U«i  was  there- 
fore before  tbe  court,  and  It  was  not  neces- 
sary that  It  be  separately  Introduced  In  evi- 
dence. A  party  Is  required  to  prove  only 
matters  In  issue.  There  was  not  any  issue 
made  by  the  pleading  In  this  case  which  the 
lien,  if  Introduced,  would  have  traded  to 
prove. 

[|]  4.  In  AfcGlauflin  t.  Wormser,  supra, 
this  court  held  that  tbe  plaintiff,  in  an  ac> 
tion  to  foreclose  a  mechanic's  Hen,  must  al- 
lege and  prove  tbat  he  baa  complied  wltb 
the  requirements  of  the  Code  (section  7291, 
supra;  section  2130,  Code  Clr.  Proe.  1893). 
In  tbe  preeoit  Instance  tbe  complaint  alleges: 
"That  on  the  14th  day  of  August  1909.  the 
plaintiff,  for  the  purpose  of  securing  and  pei^ 
footing  a  lloi  for  the  moneys  due  him  as 
aforesaid,  under  said  contntct  upon  the  build- 
ing and  land  berelnbefore  described,  under 
tbe  provlslonB  of  tbe  laws  of  the  state  of 
Montana,  filed  for  record  in  the  office  of  tbe 
county  clerk  and  recorder  of  Gallatto  coun- 
ty, Montana,  his  claim  for  the  amount  so  due 
bim,  duly  verified  as  required  by  law,  a  copy 
of  wblch  Hen  Is  bereto  attacbed  and  marked, 
'Exhibit  B,*  and  tbe  same  is  made  a  part  of 
this  amended  complaint."  If  the  ll«i  is  suffi- 
cient a  reference  to  It  In  the  complaint  to 
which  it  is  attached  is  likewise  sufficient  for 
the  purpose  of  showing  compliance  with  the 
statutory  provisions.  27  Cyc  387,  and  note; 
Matthleson  v.  Arata,  32  Or.  8^,  60  Pac  XOIS, 
67  Am.  St  Rep.  685. 

[101  6.  The  complaint  aUeges  that  the  plain- 
tiff completed  his  work  on  or  about  August 
7, 1009,  and  tbat  his  lien  was  filed  on  August 
14,  1909.  This  is  a  sufficient  allegation  that 
the  Hen  was  filed  within  90  days  after  the 
materials  were  fumlsbed  and  the  work  done. 
Rust-Owen  Lumber  Co.  v.  Fitch,  8  S.  D.  213, 
52  N.  W.  879;  27  Cyc  369. 

[11]  6.  Counsel  for  respondents  in  his  brief 
says:  "We  therefore  respectfully  submit  that 
the  Judgment  of  tbe  district  court  sbould  be 
affirmed,  and  tbat  tbe  plaintiff  should  be  per- 
mitted to  proceed  against  tbe  defendants  for 
a  personal  Judgment  if  be  bas  any  right  of 
action  at  all."  But  It  is  Impossible  for  the 
plaintiff  to  proceed  at  all  in  tbis  action.  If 
the  Judgment  be  affirmed,  for  he  la  confront- 
ed by  the  Judgment,  whldi  recites  tbat  be  is 
not  entitled  to  any  relief  whatever.  If  be  is 
entitled  to  a  personal  Judgment  be  is  entitled 
to  it  in  thia  action,  not  In  some  otber  action 
which  be  might  commence.  It  is  never  the 
policy  of  the  law  to  require  two  actions  to 
be  prosecuted  where  one  will  afford  the  same 
relief;  and  even  if  plaintiff  commenced  an 
action  he  might  be  met  with  this  Judgment 
pleaded  in  bar  of  his  right  to  recover. 

7.  Counsel  for  appellant  ui^  that  tbis 
court  should  direct  the  foreclosure  of  plain- 
tiff's Hen,  citing  the  principle  announced  by 
this  court  in  actions  at  law  (La  France  Cop- 


Digitized  by 


Google 


UODt) 


STATE  ▼.  WESTEIUr  UNION  TELBailAFH  00. 


93 


per  Co.  T.  District  Coart.  40  Mont  206,  105 
Pac.  721;  Gregory  v.  Ctalcago,  Milwaukee  & 
&t  P.  By.  Go^  42  Mont  601,  118  Pac.  1123), 
And  In  suits  in  equity  (Short  t.  Bstey,  33 
Mont  28L,  83  Pac  47B).  The  Code  declares 
that  in  equity  cases  this  court  Bball,  on  ap- 
peal, determine  the  controversy,  "unless  for 
good  cause  a  new  trial  or  the  taking  of  fur- 
tber  evidence  In  the  court  below  be  ordered." 
Section  6253,  Rev.  Codes.  In  actions  at  law, 
where  plaintiff  should  have  been  nonsuited 
«r  a  directed  verdict  for  defendant  should 
have  been  ordered,  and  the  proper  motion 
was  made  and  denied,  this  court  will  gener- 
ally direct  final  disposition  of  the  cause. 
La  France  Copper  Co.  v.  District  Court,  su- 
pra. The  present  case  does  not  fall  within 
either  rule,  and  the  circumstances  do  not 
warrant  the  application  of  either  rule. 

1121  The  procedure  for  the  foreclosure  of  a 
daitu  secured  b;  a  mechanic's  lien,  under  our 
Code,  Is  sui  generis;  It  is  neither  strictly  at 
law  nor  In  eqnity,  but  it  is  a  blending  of  both. 
Mochon  Snlllvan,  1  Mont  470.  In  so  far 
as  tbe  entry  of  a  personal  Judgment  upon 
the  failure  of  the  lien  Is  authorized,  the  pro- 
cedure IB  at  law;  while  the  foreclosure  of 
ttie  lien  Is  governed  by  the  rules  of  equity. 
Much  confusion  would  be  avoided  in  actions 
of  this  character  If  the  question  of  indebted* 
oeas  was  first  tried  as  an  ordinary  action  at 
law,  and.  If  anything  Is  found  to  be  due  to 
the  Hen  claimant,  then  proceed  as  In  equity. 

I1S1  The  pleadings  In  this  action  raise  an 
lasne  as  to  whether  there  is  in  fact  anything 
doe  to  the  plaintiff,  and  also  an  Issue  as  to 
whether  defendants  Lamb  are  entitled  to  re- 
cover on  their  connterclalm.  Neither  of  these 
teoes  has  ever  been  fnlly  tried. 

The  order  granting  the  nonsuit  and  the 
JudKment  denying  plaintiff  any  relief  were 
entered  erroneously,  and  for  these  errors  the 
Jndgment  and  order  denying  a  new  trial  are 
reversed,  and  the  canse  Is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

BRANTLT,  O.      and  SMITH.  J.,  concur. 


STATE  V.  WBSTBJRN  UNION  TELE- 
GRAPH CO. 
{Supreme  Gonrt  of  Montana.   June  12,  1911.) 

L  CoMMEBCK  (i  28*}  —  Subject  or  Riaou- 
noK— Telborafh. 

A  telegraph  company  which  baa  accepted 
tb«  proviBiona  of  Act  Cong.  July  24,  1866,  c. 
230,  14  Sut  221,  granting  to  telegraph  compa- 
nJes,  which  sbould  accept  the  provisions  of  the 
act,  rights  of  way  over  pablic  domain,  etc.,  and 
timber  and  other  materials  for  coostructioD 
vork  on  cooditioD  that  government  communica- 
dou  sboatd  be  given  priority  in  traQamisaioD, 
that  the  rates  for  government  business  be  fixed 
by  the  Postmaster  Oeoeral,  and  that  the  gov- 
nuinent  might  parchaae  all  the  lines  and  prop- 
trxj  of  any  consenting  company,  becomes  an 
ttxatj  of  tM  federal  government  for  the  trans- 


'  action  of  its  postal  business,  and  an  iostmmen- 
tality  of  Interstate  and  foreign  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  22;  Dec.  DigTlSs.*! 

2.  COUUEBCB  ($  63*)— PBIVILBGE  TaZ— RlQHT 

TO  Cabbt  on  Interstate  Coumbbos— <jOV- 

BBHHENTAL  InSTBUUENTALITT. 

The  state  may  not  tax  tlie  right  to  carry 
on  interstate  commerce  or  to  conduct  the  buai- 
neaa  of  the  governmeut 

[Ed.  Note. — For  other  cases,  Bee  Commerce, 
Cent  Dig.  S  103;  Dec.  Dig.  {  63.»] 

3.  CoMMEBCE  (i  69*)  — Regulation  — Fbak- 

CHISB  Tax— COBPOBATIONS. 

Vfben  an  agreed  statement  states  that  as- 
sessment on  the  franchise  of  a  tele^^raph  com- 
pany represents  the  valuation  on  the  right  or 
privilege  of  carrying  on  "the  said  telegraph 
business  within  the  said  county,"  the  business 
having  been  described  as  including  interstate 
private  messages,  intrastate  private  messages, 
and  govemmeat  messages,  interstate  and  iutra- 
state,  the  assessment  mcltides  interstate  busi- 
ness and  government  messages,  and,  no  separate 
valuation  being  fixed  on  the  right  to  do  mtra- 
state  private  business  only,  the  entire  assess- 
ment is  void. 

[Ed,  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  Sg  113-118;  Dec.  Dig.  S  69.*] 

4.  Tbial   (g  868*)— OONBTBUCnoV— "WlTUin 
Satd  County." 

In  an  agreed  statement  stating  that  the 
assessment  on  the  franchise  of  a  teleKraph  com- 
pany represenu  the  valuaUon  of  Hie  right  or 
privilege  of  carrying  on  telegraph  business 
"within  the  said  county."  the  quoted  phrase 
refers  to  business  originating  or  terminating  In 
or  passing  through  the  offices  in  the  county,  and 
cannot  be  construed  to  refer  to  busfnesa  wholly 
between  points  within  the  county. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  880;  Dec.  Dig.  «  30S> 

For  other  dpfinitions,  see  Words  and  Phrases, 
vol.  8,  p.  7503.] 

An>eal'  from  District  Court,  Lewis  and 
Clark  County:  J.  M.  Clements,  Judge. 

Action  by  the  State  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  defendant,  the  State  appeaUu  Af- 
firmed. 

Albert  J.  Galen,  Atty.  Qen.,  and  W.  L. 
Murphy,  Asst  Atty.  Gen.,  for  the  Statfc  R. 
F.  Gaines,  John  G.  Brown,  and  Wm.  Wallace, 
Jr.,  for  respondent 

HOU<OWAY,  J.  In  1900  the  assessor  of 
Silver  Bow  county  made  an  assessment  of  the 
property  of  the  Western  Union  Telegraph 
Company,  in  form  as  follows : 

Pole  lines  consisting  of  copper  and  iron 

wires  910,445 

Office  furniture  and  instruments   500 

Franchise  assessment    2,000 

The  taxes  upon  this  valuation  amounted  to 
9240.57.  and  of  that  amount  the  telegraph 
company  paid  $204.57  but  refused  to  pay  the 
$45  representing  the  tax  upon  tbe  assessment 
of  $2,000  for  "franchise.'*  This  action  was 
commenced  by  the  state  to  enforce  tbe  pay- 
ment of  the  tax  of  $45.  Tbe  cause  was  tried 
upon  an  agreed  statement  of  facts,  and  re- 
sulted in  a  Judgment  for  the  defendant  coni- 
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pany.  Fnmi  that  Jndgment  tbe  state  ap- 
pealed. 

The  facts  agreed  upon,  so  far  as  material 
here,  are:  (a)  Tbe  Western  Union  Tel^raph 
Company  is  a  New  Tork  corporation  which 
has  been  engaged  in  business  In  the  territory 
and  state  of  Montana  for  many  years;  (b) 
that  on  June  S.  1867,  defendant  company  ac- 
cepted the  provisionB  of  an  act  of  the  Con- 
gress of  the  United  States  entitled  "An  act 
to  aid  in  the  construction  of  telegraph  lines 
and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military  and  other  pur- 
poses," approved  July  24.  1866,  c  230,  14 
Stat  at  Large,  221 ;  (c)  that  the  business  of 
the  telegraph  company  couElsts  In  transmit- 
ting messages  by  electric  telegraph  between 
points  wholly  within  this  state  and  between 
points  within  and  without  the  state,  and  be- 
tween the  officers,  agents  and  departments 
of  the  federal  government;  (d)  that  tbe  as- 
sessment of  $2,000  represents  the  valuation 
by  said  assessor  upon  the  right  or  prlvll^e 
of  carrying  on  the  said  tel^raph  business 
within  the  said  county  of  Silver  Bow." 

The  only  question  in  dispute  here  is  the 
right  of  the  revenue  officers  of  this  state  to 
collect  a  tax  upon  the  "franchise"  of  this 
company.  There  is  not  any  disagreement  as 
to  the  meaning  of  the  term  "franchise,"  as 
used  in  the  assessment  or  as  used  In  the  Con- 
stitution and  statutes  of  this  state. 

[1]  By  the  act  of  the  Congress  to  which 
reference  Is  made,  the  general  government 
granted  to  telegraph  companies,  which  should 
accept  the  provisions  of  the  act,  rights  of  way 
over  the  public  domain,  along  military  or  post 
roads,  and  over,  under,  or  across  navigable 
streams,  and  also  granted  the  right  to  take 
and  use  public  land  for  stations,  and  stone, 
timber,  and  other  materials  for  construction 
work.  As  a  consideration  for  the  grant  thus 
made,  tbe  government  exacted  (1)  that  gov- 
ernment' communications  should  be  given 
priority  In  transmission ;  (2)  that  the  rates 
for  government  business  should  be  fixed  by 
the  Postmaster  General;  and  (3)  that  the  gov- 
ernment might  purchase  all  the  lines  and  prop- 
erty of  any  consenting  company.  The  West- 
em  Union  Company  having  accepted  the  ben- 
efits and  burdens  of  this  act  thereby  became 
an  agency  of  the  federal  government  for  the 
transaction  of  Its  postal  business,  and  an  in- 
strumentality of  interstate  and  foreign  com- 
merce. Charleston  v.  Postal  Tel.  Co.,  8  Am. 
Electl.  Gas.  66;  Western  Union  TeL  Co.  v. 
Mayor  (C.  C.)  38  Fed.  553,  8  L.  R.  A.  449; 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Go., 
96  U.  S.  1,  24  U  Ed.  708 ;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067. 

[2]  That  the  state  may  not  tax  the  right  to 
carry  on  interstate  commerce  or  to  conduct 
the  business  of  the  government  Is  too  well 
settled  to  be  open  to  argument.  Telegraph 
Go.  V.  Texas,  above;  California  v.  Pacific 
Railroad  Co.,  127  U.  S.  1,  8  Sup.  Ct  1073, 
32  L.  Ed.  150;  Philadelphia  &  So.  Mall  8.  S. 


Go.  T.  Pennsylvania,  122  U.  B.  326,  7  Sup.  Ct. 
1118,  30  L.  Ed.  1200. 

[S]  ^e  business  of  this  company  conslsta 
In  transmitting  three  distinct  classes  of  mes- 
sages: (1)  Interstate  private  messages;  (2> 
Intrastate  private  messages;  and  (3)  govern- 
meat  messages.  Interstate  and  intrastate.  It 
Is  suggested  by  the  Attend  General  that  It 
will  not  be*  presumed  that  the  assessor  at- 
tempted to  assess  the  right  to  do  Interstate 
or  govemm^tal  business,  but  rather  the  pre- 
sumption should  be  indulged  that  he  Intended 
to  assess  only  the  right  of  the  company  to 
do  purely  local  or  intrastate  private  business. 
If  we  had  before  us  only  the  entry  on  the 
assessment  roll  as  indicated  above,  we  might 
feel  somewhat  uncertain:  but  in  the  agreed 
statement  we  are  told  that  the  assessment  of 
?2,000  on  "franchise,'*  "r^reeented  the  val- 
uation by  said  assessor  upon  the  right  or 
privilege  of  carrying  on  the  said  telej^apb 
busing  within  the  said  county  of  Silver 
Bow."  The  words  "said  telegraph  business" 
refer  back  to  the  description  of  the  business 
of  the  defendant  company  as  given  In  para- 
graph 1  of  tbe  agreed  statement,  to  wit:  "That 
for  more  than  twenty-five  years  last  past 
said  defendant  has  been  and  is  doing  what 
is  commonly  called  a  general  telegraph  bus- 
iness in  all  the  states  and  territories  of  the 
United  States,  and  among  others,  particularly 
the  state  of  Montana  and  especially  the  coun- 
ty of  Silver  Bow  therein,  and  transmitting 
on  ita  said  lines  and  In  the  course  of  the 
conduct  of  said  business  telegraph  messages 
for  the  public  generally  as  well  as  those  sent 
from  point  to  point  within  said  state  of 
Montana  as  those  from  points  without  to 
pointa  within,  and  from  points  within  to 
pointe  without  said  last-named  state;"  and 
the  further  description  of  the  business  con- 
tained in  paragraph  4  of  the  agreed  state- 
ment, to  wit :  "That  all  of  the  telegraph  lines 
of  said  defendant  corporation  within  the 
territory  that  Is  now  Included  In  the  state  of 
Montana  were  constructed  and  ever  since 
have  been  maintained  and  operated  by  said 
defendant  under  and  pursuant  to  the  pro- 
visons  of  the  said  act  of  Congress  above  set 
forth,  and  defendant  has  at  all  times 
since  said  construction  and  during  such  main- 
tenance and  operation  transmitted  telegraph 
messages  between  tbe  several  departmenta  of 
the  govemmenta  of  tbe  United  States  and 
their  officers  and  agents  for  the  government 
of  the  United  States  and  relating  to  the 
civil,  military,  postal,  and  general  adminis- 
tration thereof,  all  as  In  said  act  provided." 

[4]  The  right  to  carry  on  the  telegraph 
business,  then,  includes  any  and  all  of  the 
business.  The  words  "within  the  said  county 
of  Silver  Bow"  must  refer  to  business  origi- 
nating or  terminating  in,  or  passing  through, 
tbe  offices  in  Silver  Bow  county.  They  can- 
not be  construed  to  refer  to  business  conduct- 
ed wholly  between  points  within  that  county-, 
bat  even  If  they  did  they  would  still  Include- 
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{orernmental  messages;  and,  as  tbns  con- 
straed,  tbey  indicate  that  the  assessor  was 
attempting  to  fix  a  valuation  on  the  right  or 
privilege  of  the  company  to  transact  any  bus- 
iness whatever  within  Sliver  Bow  coanty, 
IDd  having  made  bis  assessment  In  a  lump 
BDtn,  and  not  having  fixed  a  separate  ralua- 
tion  upon  the  right  of  the  company  to  do  in- 
trastate private  baslness  only,  the  entire  as- 
sessment  on  the  franchise  becomes  void  and 
the  tax  illegal. 

Id  considering  a  like  question,  the  Supreme 
Court  in  Caiifomla  v.  Taclflc  Railroad  Co.. 
above,  said:  "It  follows  tliat,  in  each  one  of 
tbe  cases  now  before  us.  tbe  assessment  made 
by  the  state  board  of  equalization  comprised 
the  value  of  franchises  or  property  which 
the  board  was  prohibited  by  tbe  Constitution 
of  the  state  or  of  the  United  States  from  In- 
cluding therein;  and  that  these  values  are 
80  blended  with  the  other  items  of  which  the 
assessment  Is  composed  that  they  cannot  be 
separated  therefrom.  The  asBesBmentB  are, 
tberefore.  void." 

It  is  not  necessary  to  determine  whether 
the  state  may  lawfully  tax  the  franchise  of 
this  company  or  Its  right  to  transact  intra- 
state private  business  only,  but  that  snch 
right  exists  appears  to  be  recognised  by  ex- 
pressions found  in  eacb  of  the  following 
cases:  Telegraph  Co.  v.  Texas,  above;  Rat- 
terman  v.  Western  Union  Tel.  Co.,  127  U.  S. 
411,  8  Sup.  Ct  1127,  32  L.  Ed.  229;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct 
13S3,  32  L.  Ed.  311 ;  Osborne  v.  Florida,  104 
U.  8.  «>4,  17  Sup.  Ct  214.  41  Ed.  &86.  For 
the  reason  given,  tbe  judgment  fa  affirmed. 

Affirmed. 

BRANTLT,  C.  J„  and  SMITII,  J.,  concur. 


STATE  v.  WAKELT, 
(Supmne  Court  of  Montana.   May  27,  1911.) 

1.  Gaming  (8  90*)— Ofuatino  Oaves— Infob- 

MATION— VALiniTT. 

Aq  information  allegiar  that  accased  oper- 
ited  aad  ran  a  game  of  Btudhorse  poker,  a  game 
of  chance  played  with  cards  for  money,  charges 
>  violation  of  Rev.  Codes.  {  8416,  punishing  any 
persoD  operating  or  running,  as  principal,  agpot, 
or  employe,  any  game  of  atndhorse  poker;  the 
alle^tion  showing  that  accused  was  not  a  play- 
er, bnt  was  the  proprietor,  or  i^eat,  or  employ^ 
ia  chs^ 

[E6.  Note.— For  other  case^  see  Gaming,  Cent 
Dig.  H  249-265;  Dec.  DigTi  90.^1 

2.  OmiNAi.  Law  ^  117(H^*)— Habuucss  Bs- 
BOi— Exclusion  or  Evioknce. 

Where  a  detective,  testifying  for  the  state, 
stited  on  cross-examination  that  he  worked  for 
tT5  a  month  and  expenses,  tbe  refusal  to  allow 
bin  to  further  state  whether  be  worked  for  a 
■alary  or  on  a  commlision  was  not  prejudicial 
to  accused. 

[TA.  Note.— For  other  caiies,  see  Criminal  Lew, 
Geat  Dig.  |  3133;  Dec.  Dig.  fi  1170^.*] 


8.  CsiuXNAL  Law  ^  1170%*)— Habuzjbu  Db- 

BOB— Exclusion  or  E>vinENCE. 

^Iiere  a  detective,  testifying  for  the  state 
on  a  trial  for  gambling,  stated  on  cross-examina- 
tion that  he  was  brought  to  a  town  by  the  coun- 
ty attorney  to  look  up  gamblers,  the  refusal  to 
allow  him  to  answer  the  further  question  as  to 
what  brought  him  was  not  prejudicial  to  ac- 
cused. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  3133;  Dec.  Dig.  S  1170^*J 

4.  Ceiminal  Law  (S  1170%*>— Habmless  Eb- 

BOB— F^XCLUSION  or  EVIDENCE. 

Refusal  to  allow  a  detective,  testifying  for 
the  state,  to  testify  on  cross-examination  aa  to 
the  street  and  number  of  his  residence  in  a  dis- 
tant city,  or  as  to  what  his  occupation  was  be- 
fore he  entered  the  employ  of  a  detective  agency, 
was  not  prejudicial  to  accused. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  3133;  Dec.  Dig.  fi  U70%.«] 

5.  WrrMBaSBS  (f  281*)— Bxauination— Qina- 

TIONS  A88U1UH0  FACTS  NOT  SXATEn  HT  WIT- 
NESS. 

A  question  asked  a  witness  on  cross-exami- 
nation, which  erroneously  assumes  that  the  wit- 
ness has  made  a  atatement  in  his  examination, 
is  properly  exdnded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  !  987 ;  Dec.  Dig.  |  281.*] 

6.  Witnesses    (S   328*)  —  iMPEAcmiBNT  or 
Knowledge. 

Where  a  detective  for  the  state,  on  a  trial 
for  operating  games  of  chance,  testified  that  he 
was  familiar  with  the  games,  that  he  had  seen 
them  played,  but  had  never  played  them,  it  was 
immaterial  to  inquire  how  he  gained  his  knowl- 
edge of  such  games. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1103;  Dec.  Dig.  %  328.*] 

7.  Griuinal  Law  (|  1170H*>— Hakulesb  Ek- 
BOB— Exclusion  or  Evidence. 

Where,  on  a  trial  for  gaming,  tbe  evidence 
showed  that  two  detectives  testified  for  the 
state,  the  refusal  to  allow  one  detective  to  state 
on  cross-examination  what  sign  be  employed  to 
convey  the  information  to  the  other  that  the 
cards  were  marked,  was  not  prejudicial  to  ac- 
cused ;  the  question  merely  tMting  the  credibility 
of  the  detective. 

[Ed.  Note.— For  other  oases,  see  Criminal  Law, 
Cent  Dig.  I  3133;  Dec.  Dig.  {  1170%.*] 

8.  Witnesses  ({  S67*)— CBBDiBiurr— Inteb- 

EST  IN  Litigation. 

The  interest  a  detective  who  testifies  for 
tbe  state  has  in  tbe  result  of  the  prosecution  Is 
material,  and  it  is  proper  to  ask  him  whether  be 
is  employed  on  a  salary  or  a  commission,  and 
thus  to  show  that  his  testimony  may  be  influenc- 
ed by  the  fact  that  he  will  receive  extra  com- 
pensation for  testimony  securing  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Witnpssea, 
Cent  Dig.  8S  1184.  1185;  Dec.  Dig.  f  307.*] 

0.  WrrNNSEs  (8  372*)— Cbosb- Examination- 
Offeb  or  Pboof. 

Where  a  detective,  testifying  for  the  state, 
stated  on  cross-examiaatioD  that  the  money  re- 
ceived from  a  third  person  was  paid  to  a  detec- 
tive agency  from  which  he  received  his  compen- 
sation, the  sustaining  of  objections  to  questions, 
"How  much  did  you  draw  from  [third  persons]? 
Did  you  turn  it  mto  tlie  agency  or  did  you  keep 
it?"  was  not  error,  since  tbe  questions  did  not 
reach  the  issue  whether  the  testimony  of  tbe 
witness  might  be  iufliienced  by  any  extra  com- 
I>en!;ntioD,  and  accused  should  have  asked  what 
compensation  he  received,  and  whether  he  work- 
ed for  a  commission,  and  the  court,  to  sustain 
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the  coBTicdon,  muit  presnme  that  such  quw 
tloiu  woald  have  been  ^owed. 

[Sd.  Note.— For  other  cases,  aee  Witneaaet, 
Cent  Dig.  IS  U92-119»;  Dec.  Dig.  |  S72.*] 

10.  WlTNESBKB  (S  372*)— CBOSS-BXAHIITATIOn 

— Latitude, 

The  trial  court  should  allow  the  atmoBt  lat- 
itude In  the  cross-ezami  cation  of  detectives  testi- 

Sring  for  the  state,  and  thereby  enable  the  jury  to 
etermine  the  credit  to  he  given  to  them. 

[Bd.  Kate.— For  other  caaes.  see  Witneases, 
Cent  Dig.  H  1192-1199;  Dec.  Dig.  |  372.*] 

11.  WrTNESSEB  (8  372*)— CBEDIBIIJTT— <SK)S8- 
EXAMI  RATION. 

Where,  on  a  trial  for  gambling,  a  detective 
testified  that  gambling  took  place  in  accused'a 
saloon,  it  was  not  error  to  rnuse  to  allow  the 
detective  to  state  what  he  told  a  bartender  about 
his  girls. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1192-1199;  Dec.  Dig.  f  372.*] 

12.  Cbwinai.  Law  (|  957*)— New  Tbux<— Mis- 
conduct OF  JUHORS. 

That  jurors,  during  their  deliberations,  ex- 
amined a  court  calendar  in  the  jury  room  and 
discovered  that  there  were  two  criminal  cases 
against  accused  for  the  same  offense,  and  that 
tite  argument  was  advanced  by  jurors  that  ac- 
cused must  be  guilty  because  of  the  two  cases, 
may  not  be  shown  to  affidavits  of  jurors,  with- 
in Rev.  Godea,  I  9330,  subd.  4,  authorizing  a 
new  trial  when  the  verdict  has  been  decided  by 
lot,  or  by  any  other  means,  other  than  a  fair 
expression  of  opinion  of  all  the  jurors ;  but  the 
misconduct  Is  within  subdivision  2,  authorizing 
a  new  trial  when  the  jury  received  out  of  court 
any  evidence,  other  than  that  resulting  from  a 
view  of  the  premises,  and  cannot  be  shown  by 
the  jurors  themselves. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  (S  2392-2395;  Dec.  Dig.  S  957.*] 

13.  Cbuinal  Law  (|  607*)— "Aocompucb"— 
Who  Abc 

Under  the  role  that  an  accomplice  must 
unite  in  tbe  commission  of  the  crime  and  must 
be  en  associate  therein,  one  participating  in  a 
gambling  game  operated  by  another  in  violation 
of  Rev.  Codee,  |  841S,  pnntshing  one  operating 
gambling  games,  is  not  an  accomplice  within  sec- 
tion 9290,  providing  that  a  conviction  cannot  be 
had  on  the  testimony  of  an  accomplice,  unless 
corroborated, 

[Ed,  Note.— For  other  cases,  see  Criminal  Law, 
Cent,  Dig.  If  1082-1006;  Dec.  Dig.  |  607.* 

For  other  definitions,  see  Words  and  j^iaaea, 
vol,  1,  pp.  75-79;  vol.  8,  p.  7561,J 

14.  Criutnal  Law  ({  696*)— AFPEAZi— InvrniD 

Ebbob. 

Accused,  bringing  out  for  the  first  time  a 
matter  on  cross-examination,  may  not  ask  that 
the  testimony  be  stricken  out. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent,  Dig.  8  1644;  Dec.  Dig.  8  096.*] 

15.  Criminal   TjAw   (8   696*)  —  Evidence — 
Hearsay  EvinSNCE—QuESTioN  fob  Jurt. 

Where  a  witness  testified  to  a  conversation 
with  a  bartender  of  accused,  and  stated  that 
accused  was  close  enough  to  hear  the  conversa- 
tion, and  the  witness  subsequently  stated  that  he 
did  not  talk  loud  enough  to  enable  accused  to 
hear  bim.  the  weight  of  his  testimony  on  the 
subject  was  for  the  jury,  and  a  motion  to  strik(> 
unt  the  testimony  on  the  /[round  that  accused 
did  not  hear  the  conversation  was  properly  de- 
nied. 

[Ed.  Note. — For  other  cases,  bpr  Criminal  Tjaw, 
Cent  Dig.  88  1639-1644;  Dec.  Dig.  8  696.*] 


16.  Gaunq  (8  97*)— Opebattno  Oakes  or 
Chancs — Offenses— Evidence.  ' 

On  a  trial  for  operating  a  game  of  chance, 
the  allowance  of  a  state's  witness  to  testify  as 
to  who  put  up  the  most  money,  who  lost  the 
most,  and  who  won  tbe  most  was  witiiin  the 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Oamlnv, 
Cent.  Dig.  88  286-290;  Dec.  Dig.  8  97.*] 

17.  CsmiNAL  Law  <8  939*)— New  Tbial— 
Newly  Discoveked  Evidence— Diligence. 

An  application  for  a  new  trial  on  the 
ground  of  a  newly  discovered  witness  is  properly 
denied,  in  the  absence  of  any  showing  that  the 
presence  of  the  witness  was  not  procurable  at 
the  trial  at  the  time  a  state's  witness  first  mfn- 
tioned  the  name  of  the  witness,  or  that  any  effort 
had  been  made  to  secure  the  testimony  of  such 
witness. 

[Ed.  Note.-TFor  other  cases,  see  Criminal 
T^w.  Cent  Dig.  88  2318-2323;  Dec.  Dig.  S 
939.*] 

Appeal  from  District  Court,  Baralll  Coun- 
ty ;  Henry  L.  Myers,  Judge. 

William  Wakely  was  convicted  of  gam- 
bling, and  he  appeals.  Affirmed. 

C.  a  Wagner  and  C.  H.  Hall,  for  appel- 
lant Albert  J.  Galen,  Atty.  Gen.,  and  W. 
S,  Tovnier,  ^st  Atty.  Gen,,  for  tbe  State. 

SMITH,  J.  Tbe  defendant  was  charged, 
by  Information  filed  In  the  district  court  of 
Ravalli  counl7,  as  follows:  "That  be  did 
unlawfully  and  willfully  carry  on,  open,  and 
cause  to  be  opened,  conduct,  and  cause  to  be 
conducted,  operate,  and  mn  a  game  of  stud- 
horse poker;  the  same  being  a  game  of 
chance  played  with  cards,  for  money,  checks, 
and  representatives  of  value."  He  was  found 
guilty  by  verdict  of  a  Jury,  and  appeals  from 
a  Judgment  of  conviction  and  also  from  an 
order  denying  a  motion  for  a  new  trial.  Sec- 
tion 8416.  Revised  Codes,  under  which  the 
defendant  was  prosecuted,  reads,  in  part,  as 
folUows:  "Any  person  who  carries  on,  opens, 
or  causes  to  be  opened,  or  who  conducts  or 
causes  to  be  conducted,  or  operates,  or  runs, 
as  principal,  agent,  or  employ^,  any  game  of 
^  •  •  studhorse  poker  *  •  *  is  pun- 
ishable by  a  fine,"  etc, 

[1  ]  -1.  The  first  contention  of  the  appellant 
Is  that  tbe  Information  does  not  state  facts 
sufficient  to  constitute  a  public  offense,  In 
that  it  fails  to  allege  whether  be  acted  aa 
principal,  agent  or  employe,  or  that  he  acted 
In  either  capacity.  Such  an  allegation  Is  not 
necessary.  The  purpose  of  the  statute  is  to 
declare  an  agent  or  employe  who  comiulta 
any  of  the  prohibited  acts  guilty  to  the  same 
extent  as  would  be  the  case  If  he  were  prin- 
cipal or  proprietor,  and  the  allegation  that 
he  carried  on,  opened,  conducted,  and  ran  the 
game  is  sufficient  to  show  that  he  was, not  a 
mere  player,  but  that  he  was  the  proprietor 
or  his  agent  or  employ^  In  charge  of  the 
game. 

2.  It  Is  contended  that  the  court  erred  in 
unduly  restricting  the  cross-examination  of 
two  of  the  state's  witnesses.    The  record 
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Bbows  tlut  tbese  two  witnesses  were  what  Is 
commonly  known  as  detectives.  Tbelr  names 
were  DUlon  and  Lewellen.  Tbey  both  testl- 
ded  that  on  the  nl^ht  of  Angust  19,  1910, 
tber  played  a  game  of  studhorse  poker  In  the 
drfendant'B  saloon  in  Hamilton;  that  the 
defendant  and  his  barkeeper.  Garr,  both 
idayed  in  tbe  game ;  that  the  defendant  per- 
sonally "banked"  the  game,  sold  chips  rep- 
resenting money  values,  and  took  a  "rake- 
off."  The  dtfendant  and  Carr  testified  that 
BO  sach  game,  or  any  game,  was  played  In 
tbe  saloon  on  tbe  uigbt  in  question,  or  at 
toy  otber  time.  Tbe  following  proceedings 
will  Illustrate  the  point  sought  to  be  made  by 
tbe  appellant  In  this  assignment '  of  error. 
Dillon  testified  on  cross-examination:  "I  am 
a  detectlre  in  the  employ  of  tbe  Swain  De- 
tective Agency.  I  have  been  in  the  employ 
of  that  agency  for  about  two  years.  Q. 
Were  yon  working  for  a  salary  or  commis- 
sion? (An  objection  to  tbe  question  as  In- 
competent, irrelevant,  and  Immaterial  was 
tostalned,  and  exception  noted  to  the  ruling.) 
Witness  continuing:  I  did  not  see  any  sub- 
poma.  Mr.  McCnlloch,  the  county  attorney, 
leot  for  me.  Q.  Where  were  you  when  you 
were  sent  for?  (Objection  sustained.)  Ra- 
Talli  county  ia  paying  my  expenses.  I  sup- 
pose. I  am  being  paid  $75  a  month  and  my 
fipenses,  I  lived  In  Siwkane  five  years.  Q. 
Yon  spent  most  of  your  time  in  Missoula 
daring  tliat  time?  (Objection  sustained.)  Q. 
What  brought  yon  here  last  August?  (Ob- 
jection sustained.)  I  stayed  here  16  days 
while  I  was  here  last  August  I  was  in  the 
employ  of  the  county  of  Ravalli  at  that  time. 
I  am  in  the  employ  of  a  detective  agency  In 
Spokane.  1  draw  my  salary  from  the  de- 
tective agency.  I  am  drawing  a  salary  of 
$75  a  month.  Ravalli  county  pays  the  com- 
pany. I  have  been  In  the  employ  of  the 
Swain  Detective  Agency  for  two  years.  I 
hive  a  regular  home.  I  live  in  Spokane, 
Wash,  Q.  What  street  and  number?  (Ob- 
jection sustained.)  Q.  What  was  your  occu- 
IMtion  before  yon  entered  the  employ  of  the 
detective  agency?  (Objection  sustained.)  Tbe 
Srst  studhorse  pioker  I  ever  played  was  when 
I  was  a  kid.  I  have  played  it  whenever  my 
<^rations  required  It.  Q.  Do  you  mean  to 
■sy  from  the  time  yon  were  a  kid  until  you 
entered  the  employ  of  the  detective  agency 
you  didn't  play  studhorse  poker?  (Objec- 
tion sustained.)  I  am  familiar  with  draw 
poker,  stnd  poker,  black  jack,  three-card 
monte,  and  faro  bank.  Q.  How  did  you  gain 
yonr  knowledge  of  three-card  monte  and  faro 
tank?  (Objection  sustained.)  I  revealed  to 
Lewellen  the  fact  that  the  cards  we  were 
playing  with  that  night  were  marked.  Q. 
Was  it  a  general  sign  yon  used  that  might 
convey  any  meaning?  (Objection  sustained.)*' 
Lewllen  testified  on  cross-examination:  "I 
never  bad  any  subpoena  served  on  me.  I  am 
here  at  the  8o11<dtBtlon  of  tbe  county  attor- 
Mj;  I  was  bron^t  over  here  by  the  connt7 
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attorney  in  Angust  to  look  np  the  gamblers. 
I  was  paid  by  the  county.  I  drew  tbe  mon^ 
from  Mr.  McCuUoch.  I  have  known  Mr.  Dil- 
lon a  little  over  a  year.  I  made  his  ac- 
quaintance In  Spokane.  He  was  a  detective. 
I  and  Dillon  came  here  together.  I  and  Dil- 
lon together  drew  our  money  from  the  coun- 
ty, or  from  Mr.  McCulloch.  We  drew  our 
money  at  the  same  time  from  Mr.  McCul- 
loch. Q.  How  much  did  you  draw  from  Mr. 
McCulloch?  (Objection  sustained.)  Q.  Do 
you  draw  a  salary  from  the  agency  yon  are 
employed  with  now?  (Objection  sustained.) 
In  the  trial  of  tbls  case  and  in  the  gather- 
ing of  evidence  for  It,  I  suppose  I  am  in  the 
employ  of  RavalU  county;  I  and  Mr.  Dillon 
have  both  been  so  employed  since  we  first 
undertook  to  get  evidence  In  this  case.  The 
money  Is  paid  to  the  detective  agency,  and 
we  are  paid  by  them.  The  system  la  that 
whatever  we  get  out  of  this  we  will  turn  It 
Into  the  agency,  and  the  agency  will  pay  us; 
that's  the  dope.  Q.  Was  that  the  dope  last 
summer  when  you  drew  the  money  from  Mr. 
McCulloch?  A.  What  do  you  mean?  Q. 
When  Mr.  McCuUoch  paid  you  the  money ; 
what  did  you  do  with  it?  Did  you  turn  it 
Into  the  agency,  or  did  you  keep  it?  (Ob- 
jection sustained.)  A.  I  remember  talking 
over  with  Mr.  Carr  whether  I  brought  my  girls 
with  me  from  Missoula.  Q.  What  did  you 
tell  him?   (Objection  sustahied.)" 

[2-4]  The  defendant  was  not  prejudiced 
by  the  refusal  of  the  court  to  allow  the  wit- 
ness Dillon  to  answer  whether  be  was  work- 
ing for  a  salary  or  on  commission,  for  the 
reason  that  he  was  afterwards  allowed  to 
testify  that  he  was  working  for  $75  per 
month  and  expenses.  While  it  Is  true  that 
the  court  refused  to  allow  him  to  answer  the 
question,  "What  brought  you  here  last  Au- 
gust?" we  think  it  sufficiently  appears,  as 
testified  to  later  by  Lewellen,  that  they  were 
brought  to  Hamilton  "by  the  county  attorney 
to  look  up  the  gamblers."  While  the  court 
might  very  properly  have  allowed  him  to 
testify  as  to  the  street  and  number  of  his 
residence  In  Spokane,  we  do  not  regard  the 
fact  that  he  was  not  permitted  to  do  so  as 
amounting  to  prejudicial  error.  Tbe  same 
may  be  said  of  the  refusal  to  allow  him  to 
answer  the  question,  "What  was  your  oc- 
cupation before  you  entered  tlfe  employ  of 
the  detective  agency?" 

[E,  SI  There  was  no  error  in  sustaining  an 
objection  to  the  question,  "Do  you  mean  to 
say  that  from  tbe  time  yon  were  a  kid  until 
you  entered*  the  employ  of  the  detective  agen- 
cy you  didn't  play  studhorse  poker?"  The 
witness  had  made  no  such  statement  In- 
quiry might  properly  have  been  made  as  to 
how  often  he  had  played  the.  game;  but  we 
do  not  understand  from  tbe  record  that  there 
was  any  refusal  to  allow  such  inquiry.  We 
think  It  was  immaterial  how  he  gained  his 
knowledge  of  three-card  monte  and  faro 
bank.    He  teetified  tbat  he  was  familiar 
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wiflk  those  games,  bnt  that  be  had  never 
played  than.  He  said,  howe\-er,  that  he  had 
seen  them  played. 

[71  There  was  no  prejudicial  mor  In  re- 
fusing to  allow  him  to  state  what  sign  he 
employed  to  conv^  the  Information  to  Le- 
wellen  that  the  cards  were  marked.  This 
and  similar  questions  were  evidently  pro- 
pounded for  the  purpose  of  testlDg  his  credi- 
bility, and,  while  under  the  circumstances 
full  opportunity  for  cross-examination  should 
have  been  afforded,  still  the  extent  of  the 
Inquiry  Into  those  minor  details  was  a  mat- 
ter within  the  discretion  of  the  court,  and 
we  find  no  abuse  thereof.  We  are  frank  to 
say,  however,  that  we  fall  to  understand  the 
reason  for  some  of  the  court's  rullugs,  or 
how  the  defendant's  right  of  cross-examina- 
tion could  have  been  curtailed  to  any  greater 
extent,  without  resulting  in  a  reversal  of 
the  judgment  and  the  order  denying  him  a 
new  trlaL 

[I,  f  ]  It  was  material  to  Inquire  what  In* 
terest,  if  any,  these  witness^  had  in  the 
result  of  the  prosecution,  and  to  that  end  it 
was  proper  to  ask  them  whether  they  were 
employed  on  salary  or  commtsslon.  The 
witness  Dillon  was  allowed  to  state  what 
his  arrangement  for  compensation  was,  but 
the  questions  propounded  to  Lewellen,  "How 
much  did  yon  draw  from  McCulloch?"  and, 
"Did  you  turn  It  Into  the  agency,  or  did  you 
keep  it?"  were  not  ansvered,  because  of  the 
objections  thereto  on  the  part  of  the  state. 
Both  of  these  questions  might  properly  have 
been  allowed.  Neither,  however,  reaches  the 
vital  matters  to  whteh  It  was  evidently  the 
purpose  of  counsel  to  direct  the  attention  of 
the  Jury,  to  wit.  whether  the  testimony  of 
the  witness  might  have  been  influenced  by 
the  conBiderati<»i  that  he  received  ertra, 
compensation  for  furnishing  testimony  tend- 
ing to  secure  a  conviction,  and  what  amount 
he  actually  received  for  his  services.  Per- 
haps it  Is  not  strictly  correct  to  say.  as  we 
Fald  in  State  v.  Byrd,  41  Mont  S86,  111  Pac. 
407,  that  the  duty  devolved  upon  the  defend- 
ant to  make  an  offer  of  proof  In  the  coune 
of  cross-examination;  but  it  must  appear  In 
some  way  that  he  has  suffered  prejudice 
from  the  court's  ruling,  and  the  result  is 
therefore  the  same.  It  would  have  twen 
proper  for  counsel  to  have  asked  Lewellen, 
as  he  did  Dillon,  whether  be  was  working 
for  a  salary  or  on  commission;  or  he  might 
have  been  asked  the  direct  question  what 
compensation  he  received  for  his  services. 
Having;  testlfled  that  the  money  received 
from  McCulloch  was  paid  to  the  agency 
from  which  the  detectives  received  their 
compensation,  the  next  and  most  natural 
question  would  have  been  how  much  the 
agency  paid  the  witness.  But  this  t>artlcu- 
lar  question  was  not  asked.  We  shall  pre- 
sume that,  had  counsel  framed  his  inquiries 
as  above  Indicated,  the  learned  trial  judge 
would  have  allowed  the  witness  to  answer. 

[10,11]  We  recognize  the  duty  of  trial 


judges  to  allow  the  ntnuNrt  latitude  In  croes- 
examlnatlon,  e^eciaUy  In  cases  like  tbls, 
where  the  question  of  the  guilt  or  lnnoo«ioe 
of  a  cldsen  depoids  entlrdy  upon  the  credit 
to  be  given  to  witnesses  hired  to  detect 
violators  of  the  statute;  but  after  a  careful 
study  of  the  record  It  appears  to  us  that  tiie 
Jury  iras  In  possession  of  sufficient  tuforma- 
tlon  with  regard  to  these  two  witnesses  to 
enable  them  to  form  a  vary  dear  judgment 
as  to  whether  or  not  tb^  were  entitled  to 
credit.  The  substantial  facts  ap^iear  in  the 
main  to  have  been  brought  out.  There  was 
no  error  In  refusing  to  allow  Lewellen  to 
state  what  he  told  Garr  about  bis  girls. 

[12]  S.  In  supiKirt  of  bis  motion  for  a  new 
trial,  the  defendant  produced  the  affidavits 
of  four  Jurors  who  sat  in  the  case,  to  the 
effect  that  a  court  calendar  was  found  or 
produced  in  the  Jury  room,  showing  that 
there  were  two  criminal  cases  pending 
against  the  defendant  for  gambling,  and  that 
the  argumoit  was  thereupon  advanced  by 
certain  jurors  that  having  two  cases  pend- 
ing against  him  he  must  be  guilty;  tliese 
jurors  declared  Uiat  tbey  believed  a  verdict 
of  not  guilty  would  have  been  reached,  had 
said  calendar  not  been  consulted  and  such 
argument  made.  But  these  affidavits  cannot 
be  considered.  This  court  held,  in  State  v. 
Beeeskove,  34  Mont  41,  85  Pac.  376,  that 
there  Is  bnt  one  exception  to  the  general  rule 

;  prohibiting  jurors  from  Impeaching  their 
own  verdicts,  and  that  Is  in  cases  where  It 
has  been  decided  by  lot,  or  by  any  means 

I  other  than  a  fair  expression  on  the  part  of 
all  the  Jurors.  Rev.  Codes,  {  9350.  But  it 
is  argued  that  the  verdict  In  this  case  was 
reached  by  means  other  than  a  fair  ex- 
pression on  the  part  of  the  jurors,  and  that 
therefore  they  may  be  heard  to  impeach  it. 
Not  BO.  The  facts  here  presented  do  not 
warrant  a  general  Inquiry  into  the  meaning 
of  the  phrase  "means  other  than  a  fair  ex- 
pression on  the  part  of  the  Jurors."  Any  at- 
tempt In  that  direction  would  be  mere  specu- 
lation at  this  time,  although  it  Is  clear  that 
it  has  some  relation  to  a  situation  similar 
to  that  of  deciding  by  lot  Paragraph  2  of 
section  9350,  Revised  Code,  supra,  provides 
that  a  new  trial  may  be  granted  to  a  con- 
victed defendant  "when  the  Jury  has  re- 
ceived out  of  court  any  evidence  other  than 
that  resulting  from  a  view  of  the  premlseti. 
or  any  communication,  document  or  paper 
referring  to  the  case."  The  alleged  miscon- 
duct of  which  appellant  complains  falls  with- 
in the  provisions  of  this  subdivision,  but  It 
cannot  he  shown  by  the  jurors  themselves. 
The  law  does  not  undertake  to  limit  or  con- 
trol the  arguments  by  which  one  Juror  may 
convince  the  mind  of  another. 

t13]  4.  It  is  contended  that  the  witness^ 
Dillon  and  Lewellen  were  accomplices  of  the 
defendant,  and,  their  testimony  being  uncor- 
roborated, the  conviction  cannot  stand.  Sec 
Revised  Codes.  {  9200.  The  case  of  State  v. 
Light.  17  Or.  358,  21  Pa&  132,  waa  dted  to 
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tbe  point  In  that  case,  however,  it  was  ap- 
parently held  that  nnder  the  Oregon  statute 
all  who  participated  In  a  game  of  studhorse 
poker  were  participes  crlmlnla,  and  there- 
fore accomplices.  But  under  our  statute  the 
mere  play^  who  does  not  take  part  in  car- 
rying on.  opting,  or  causing  to  be  opened, 
oondocting,  or  causing  to  be  conducted,  oper- 
ating, or  running  the  prohibited  game,  as 
principal,  agent,  or  employ^,  Is  guilty  of  no 
offense  whatever.  The  statute  Is  plain  on 
this  point,  and  Is  presumed  to  express  the  ex- 
act Intention  of  the  Legislature.  Had  there 
l«en  any  purpose  to  punish  the  player,  that 
body  would  undoubtedly  have  so  declared.  In 
order  to  be  an  accomplice,  the  person  so  charg- 
ed  must  unite  In  the  commission  of  a  crime ; 
he  must  be  an  associate  in  crime ;  a  partner 
or  partaker  in  guilt.  As  was  tersely  stated 
by  the  court.  In  State  v.  Light,  supra,  partic- 
ipation in  guilt  is  what  makes  an  accomplice. 

5.  The  record  shows  that  while  the  witness 
Dillon  was  upon  the  stand  he  made  this  state- 
ment: "About  8  o'clock  in  the  evening,  the 
liartender  told  myself  and  Lewelleu  to  stick 
around ;  there  would  be  a  little  game  of  pok- 
er that  evening."  Defendant's  counsel  mov- 
ed "to  strike  from  the  record  as  hearsay 
n-Itat  the  bartender  told  this  witness  and  I^e- 
wellen."  "Q.  Was  Mr.  Wakely  present  when 
that  was  told  you?  A.  Be  was.  Q.  Did  be 
hear  it?  A.  I  do  uot  know.  Q.  Was  he  close 
enough  to  hear  It?  A.  He  was  close  enough 
to  hear  it"  The  court  overruled  the  motion. 
Witness  continuing  on  cross-elcamlnatlon: 
"Mr.  Carr  talked  with  me  and  Lewellen  about 
tbe  game.  Mr.  Wakely  was  in  the  house  at 
the  time.  I  think  he  v>-a.s  near  the  cigar  case 
when  we  talked  It  over,  4  or  5  o'clock  In  the 
afternoon.  I  was  at  the  bar  at  one  partlc- 
olar  time  Wakely  was  at  the  cigar  case. 
There  is  a  screen  that  separates  the  bar 
from  the  cigar  case.  I  was  uot  talking  loud 
enough  so  that  people  around  there  could  tell 
what  I  said;  I  am  not  sure  that  Wakely 
beard  what  I  said-"  Defendant's  counsel : 
"Want  to  have  this  evidence  stricken  from 
tbe  record,  because  he  testified  in  his  direct 
examination  Mr.  Wakely  was  close  enough  at 
all  times  bo  he  could  hear  everything  that 
was  said."  This  motion  was  overruled,  and 
the  witness  continued:  "I  was  not  talking 
lond  enough  so  Mr.  Wakely  could  hear  me  in 
by  the  cigar  case."  Defendant's  Counsel : 
"Ask  to  have  the  testimony  stricken  from  the 
record,  all  evidence  with  reference  to  ribbing 
op  any  game."  Court:  "It  was  brought  out 
on  cross-examination.  The  county  attorney 
didn't  bring  it  out    (Motion  overruled.)" 

[14. 16]  It  is  difficult  to  determine  whether 
the  conversation  referred  to  by  the  witness 
on  cross  examination  was  the  same  as  that 
mentioDed  by  him  on  direct  examination.  If 
it  vai  not,  the  court  correctly  ruled  that, 
having  been  brought  out  for  tbe  first  time 
on  cross-examination,  the  defendant  was  not 
la  a  situation  to  ask  that  the  testimony  be 
atrt^OL   Od  tbe  other  band,  it  there  was 


but  one  conversation,  the  record  simply  dis- 
closes that  the  witness  contradicated  himself, 
and  the  weight  to  be  given  to  his  entire  testi- 
mony on  the  subject  was  for  the  Jury  to  de- 
termine. The  testimony  at  most  only  disclos- 
es his  reason  for  remaining  about  the  prem- 
ises, and  amounts  to  no  more  than  a  state- 
ment that  he  was  told  that  a  game  of  poker 
would  be  played  that  evening. 

[16]  6.  We  find  no  error  In  the  action  of 
the  court  In  allowing  the  state's  witnesses  to 
testify,  over  objection,  as  to  "who  put  up  the 
most  money,  who  lost  the  most  money,  and 
who  won  the  most"  This  was  a  matter  with- 
in the  discretion  of  the  court 

[1 7]  1.  One  ground  of  the  motion  for  a  new 
trial  was  that  appellant  had  discovered  ma- 
terial evidence  which  he  could  not,  with  rea- 
sonable diligence,  have  discovered  and  pro- 
duced at  the  trial.  Two  affidavits  were  filed 
in  support  of  this  feature  of  the  motion.  It 
appears  that  Lewellen  had  sworn  at  the  trial 
that  during  the  progress  of  the  game  one 
"Ole"  had  served  drinks  to  the  players.  The 
affidavit  of  one  Ehirl  Peck  declared  that  he 
was  the  person  known  as  "Ole,"  that  he  had 
not  been  present  on  the  night  in  question, 
and  that  the  testimony  of  Lewelleu  to  the 
effect  that  he  was  present  and  served  drinks 
was  "wholly  false  and  untrue."  It  will  be 
readily  seen  that  this  testimony  would  have 
teen  very  material  and  beneficial  to  the  de- 
fendant at  the  trial.  His  affidavit,  however, 
instead  of  disclosing  that  he  exercised  rea- 
sonable diligence  to  procure  It,  does  not  show 
that  he  made  any  effort  whatsoever.  It 
reads,  In  part  as  follows:  "That  he  heard 
the  testimony  of  the  witness  Lewellen  re- 
specting the  presence  of  one  Ole  at  his  said 
saloon  on  the  night  that  the  game  of  stud- 
horse poker  was  alleged  to  have  been  played 
there,  and  the  serving  by  tbe  said  Ole  of 
drinks  at  tbe  table  where  the  said  game  was 
alleged  to  have  been  played;  that  be  is  well 
acquainted  with  the  said  Ole;  that  his  true 
name  is  Earl  Peck;  that  he  had  no  means  of 
knowing  and  did  not  know,  either  at  the  time 
of  said  trial  or  prior  thereto,  that  the  said 
witness  Lewellen  would  testify  as  to  the  pres- 
ence of  said  Earl  Peck,  alias  Ole,  at  the  time 
said  game  was  alleged  to  have  been  played, 
or  that  he  served  drinks  to  the  players ;  that 
the  said  Earl  Peck,  alias  Ole,  was  not  sum- 
moned as  a  witness  for  the  state,  and  his 
name  did  not  appear  upon  either  the  original 
Information  or  the  amended  Infonnatlon,  up- 
on which  said  cause  was  tried.  Affiant  fur- 
ther avers  that  he  could  not  during  the  course 
of  said  trial,  by  the  exercise  of  reasonable 
diligence,  or  at  all,  have  secured  the  pres- 
ence at  said  trial  of  the  said  Earl  Peck, 
alias  Ole,  for  the  reason  that  affiant  wns  not 
apprised  of  the  fact  that  any  testimony  rela- 
tive to  the  said  Ole  wcrnld  be  introduced  at 
said  cause  until  the  same  was  testified  to  by 
the  said  witness  Lewellen."  The  transcript 
of  the  testimony  shows  that  the  attention  of 
the  defendant  was  directly  called  to  tbe  tes- 
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tlmonr  relating  to  the  presence  In  the  saloon 
of  the  person  called  "Oie,"  when  his  counsel 
interposed  an  objection  to  the  question,  "Do 
you  know  whether  or  not  he  served  any 
drinks  to  outside  customers  during  the  time 
you  were  playing?"  There  is  nothing  in 
Wakely's  affidavit  to  show  that  the  presence 
of  Peck  was  not  Immediately  prociKable  at 
the  trial  at  the  time  when  Lewellen  first 
mentioned  his  name,  or  that  any  ^ort  was 
made  to  secure  his  testimony. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 


BRANTLT,  a  J., 
coDCur. 


and  HOLIiOWAT,  X, 


WILSON  T.  NORRIS. 
(Supreme  Court  of  Montana.   June  17,  1011.) 

1.  Appeal  ard  E^rob  (S  35G*)— Tiue  of  Tak- 
ing. 

Under  Rev.  Codea,  S  7099,  providlugr  that 
appeals  may  be  taken  from  judgments  within 
oDe  year  after  entry,  an  appeal  taken  more  than 
a  year  after  Buoh  entry  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Gent  Dig.  K  1926,  1927;  Dea  I>ig.  S 

35a*] 

2.  LiMrrATiOR  OF  Actions  (|  130*)— Computa- 
tion OF  PEJtiOD  OF  Limitation— Statutes. 

Where  plaintiff  sued  upon  a  cause  of  actioD 
not  yet  barred  by  liniltations,  and  judgment 
of  nonsuit  was  entered  plaintiff  was  entitled  un- 
der Rev.  Codes,  g  G464,  to  commence  an  action 
for  the  same  cause  within  a  year  of  dismissal, 
though  limitations  had  run  against  the  original 
action. 

[Ed.  Note.— For  other  cases,  see  Umitation  of 
Actions,  Cent  Dig.  S|  KS3-566;  Dec.  Dig.  | 
130.*1 

Appeal  from  District  Court,  Madison  Coun- 
ty; Lew  h.  Callaway,  Judge. 

Action  by  Thomas  J.  Wilson  against  Alex 
Norrla  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Geo.  D.. Pease,  for  appellant.  S.  V.  Stew- 
art and  Kirk,  Bourquln  &  Kirk,  for  re- 
spondent 

BRANTLT,  C.  J.  [11  The  defendant  baa 
appealed  from  the  Judgment  rendered  against 
blm  herein,  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  Judgment  was 
entered  on  January  29,  191<X  The  order  de- 
nying the  motion  for  a  new  trial  was  made 
on  January  18,  1911.  Notice  of  appeal  from 
the  Judgment  and  order  was  served  and  filed 
on  March  13,  1911.  The  appeal  from  the 
Judgment  was  not  taken  until  the  lapse  of 
more  than  one  year  after  Its  entry,  and  is 
therefore  not  before  us.  Rev.  Codes,  8  7099. 
It  Is  accordingly  dismissed. 

The  plaintiff  brought  the  action  to  compel 
the  defendant  to  account  to  him  for  the  val- 
ue of  his  share  of  the  Increase  of  a  herd  of 
cows  and  a  band  of  mares,  which.  It  is  al- 
leged, the  defendant  delivered  to  the  plain- 


tiff In  the  spring  of  the  year  1901.  to  herd, 
care  for,  and  breed,  under  a  verbal  agree- 
ment; that  in  consideration  of  his  services 
In  that  behalf  and  the  care  by  plaintiff  and 
his  wife  of  certain  ranches  situate  in  Madi- 
son and  Carbon  counties,  the  plaintiff  was 
to  receive  one-half  of  the  Increase,  the  de- 
fendant agreeing  to  pay  certain  specified 
Items  of  expense  and  to  furnish  necessary 
hired  help.  It  Is  allied  that  the  agreement 
was  to  continue  in  force  so  long  as  the  par^ 
ties  were  mutually  satisfied,  but  that  It  was 
determinable  at  the  option  of  either  party, 
whereupon  all  of  the  old  animals  then  living' 
were  to  be  returned  to  the  defendant,  and 
the  Increase  not  theretofore  sold  should  be 
equally  divided.  It  Is  further  alleged  that 
the  agreement  continued  in  force,  the  plain- 
tiff having  observed  all  of  Its  terms  and 
conditions,  until  April  1,  1904,  when  the  de- 
fendant terminated  it,  and,  contrary  to  its 
provisions,  wrongfully  took  exclusive  posses- 
sion both  of  the  old  animals  and  the  in- 
crease except  such  as  had  died  or  been  sold, 
and  still  retains  such  possession,  refusing  to 
account  to  the  plaintiff  for  any  part  of  the 
Increase  or  for  his  share  of  the  proceeds  of 
the  sale  of  a  large  number  of  calves  and 
colts  made  by  defendant  during  the  time  the 
agreement  was  still  in  force.  The  prayer  ia 
(1)  that  the  defendant  be  required  to  account 
for  the  proceeds  of  all  sales  made  during  the 
life  of  the  agreement,  and  to  pay  to  plain- 
tiff his  share  thereof;  (2)  that  the  property 
still  unsold  be  partitioned  between  the  par- 
ties, if  partition  can  be  made  without  mate- 
rial Injury  to  their  respective  rights,  or,  oth- 
erwise that  the  property  be  sold  and  the  pro- 
ceeds divided  equally;  (3)  that  an  injunction 
issue  restraining  the  defendant  from  making 
other  sales,  and  that  a  receiver  be  appointed 
to  take  charge  of  the  property  pending  the 
litigation;  and  (4)  that  plaintiff  have  gen- 
eral relief. 

Among  other  defenses  which  are  not  now 
in  question,  the  defendant  relied  on  the  lim- 
itations prescribed  by  anbdivialons  2  and  3 
of  section  6449,  and  subdivision  S  of  section 
0447,  of  the  Revised  Codes.  At  the  close  of 
plaintiff's  evidence  the  court  denied  a  mo- 
tion by  defendant  to  dismiss  the  action  on 
the  ground  that  It  waa  barred,  holding  that 
it  did  not  fall  within  any  of  the  limitations 
pleaded.  Whether  the  ruling  was  correct  la 
the  only  question  submitted  for  decision. 

Counsel  tor  defendant  has  devoted  much 
space  in  his  brief  to  a  discussion  of  the 
character  of  the  action.  He  argues  (1)  that 
it  Is  an  action  for  trespass  on  personal  prop- 
erty and  Is  barred  by  subdivision  2  of  sec- 
tion 6449,  fixing  the  limitation  at  two  years; 
or  (2).  in  case  this  is  not  the  class  In  which 
it  falls  that  It  IB  for  the  taking,  detahiing 
or  Injuring  of  personal  property  and  is  bar- 
red by  the  same  limitation  prescribed  in  sub- 
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dlTlSfam  8  of  thta  section;  or  (8)  that  otber^ 
irlae  It  !■  clearly  an  action  upon  "an  obliga- 
tion or  liability,  not  fOnn^d  npon  an  In- 
atrnmait  In  writinf^  other  than  a  otmtract, 
Bpcount  or  promiBe,"  and  benoe  most  fall 
within,  and  la  barred  by,  the  limitation  of 
three  years  itreacrlbed  by  anbdlTlBton  8  of 
section  6447.  Goonsti  for  {rialnliff  contend 
Uiat  It  is  an  action  for  an  acconntlnff,  and 
benffi  that  the  limitation  of  five  years,  pre- 
scribed by  section  6451,  applies.  It  follows 
therefore,  they  say,  that  the  defendant's  mo- 
tion was  properly  denied.  Tt  Is  not  necessa- 
ry to  determine  any  of  these  contentloiu. 

(21  The  agreement  was  terminated  the 
defendant  and  possesaiim  aasnmed  by  him  on 
April   1,   1904.    This  Ifl  the  third  action 
broDfctat  by  the  plalntifr  for  the  cause  de- 
termined In  tlds  case.  The  first  was  brought 
on  April  6,  1904.    This  was  dismissed  up- 
on plalntlfTs  own  appHcatlGn,  bat  without 
prejudice,  on  March  6,  1905.    On  the  same 
day  another  action  was  commenced.  The 
trial  of  this  latter,  on  May  20,  1907,  re- 
sulted In  a  Judgment  of  nonsuit  on  motion 
by  the  defendant   The  present  action  was 
brought  on  July  16,  1907,  or  within  one  year 
thereafter.   No  question  Is  or  can  be  made 
that  the  second  action,  a  substitute  for  the 
first,  was  brought  in  time.  From  an  Inspec- 
tion of  tlie  record  in  ttils  latter  case,  tlie  ma- 
terial parts  of  which  are  Incorporated  In  the 
Mil  of  exceptions,  It  is  apparent  that  it  was 
terminated  In  a  manner  other  "than  by  a 
▼oluntary  discontinuaoe.  a  dismissal  of  the 
complaint  for  n^lect  to  prosecute  the  ac- 
tion, or  a  final  Judgmrat  npon  the  merits.** 
Tbertfore  tlie  action  of  the  trial  court  In 
denying  the  motion  was  correct  Rev.  Codes, 
1 6464 :  Glass     Basin  ft  Bay  State  Mln.  Co., 
S4  Hont  88,  85  Pac.  746;  Id.,  8S  Mont  067, 
90  Pac.  7S3. 
The  order  la  affirmed. 
Affirmed. 

SMITH  and  HOLLOWAT.  JJ.,  concur. 


KBSJiT  T.  GITT  01*  BUTTB. 
(SapKme  Goart  of  Montana.   June  17,  19110 

Appcaz.  and  Brboe  033*)— Pammpnoirs— 

New  Tbiai.— Discbbtior  or  Court. 

Where  a  motion  for  new  trial  was  based 
on  tbe  gronnd  of  error  ia  law,  which  would  not 
be  sastained,  and  oo  grouqds  goin^  to  the  dia- 
cretion  of  the  conrt.  an  order  f^rantin?  a  new 
trial,  without  stating  the  grounds,  will  be  pre- 
tomed  to  have  been  granted  on  the  latter 
fcroonds,  and,  where  no  abuse  of  discretion  Is 
■hown,  will  not  be  disturbed. 

[Ed.  Note.— For  other  cAKes.  see  Appeal  and 
W.  Gent  Dig.  H  S42S,  8772-S776;  Dec:  Dig. 

lies.*] 

Appeal  from  District  Oonrt;  BUm  Bow 
Comity;  Jeremiah  J.  I^ch,  Judge. 

Action  tnj  James  P.  Kelly  against  the  Qty 
<tf  Butte.  From  an  order  granting  &  motion 


for  a  new  trial  after  Judgmeni  loif  defendiUlt, 
It  appeals.  Affirmed. 

H.  Lowndes  Maury,  E.  M.  Lamb,  and  John 

A.  Smith,  for  appellant 

BRANTLY,  C  J.  This  action  was  brought 
by  the  plaintiff  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  occasion- 
ed by  tbe  negligence  of  defendant  in  permit- 
ting a  sidewalk  upon  one  of  Its  principal 
streets  along  which  plaintiff  was  traveling', 
to  be  in  a  sunken,  slanting,  and  sloping  con- 
dition and  In  permitting  snow  and  ice  to  ac- 
cumulate and  remain  thereon  In  "a  heaped 
up,  rou^,  rounded,  uneven,  sloping  and 
slanting  condition,  rendering- the  same  un- 
safe and  dangerous,"  thus  caudng  the  plain- 
tiff to  slip  and  fall.  There  was  a  verdict  and 
judgment  for  the  defendant  The  appeal  Is 
by  tbe  defendant  from  an  order  granting 
plaintiffs  motion  for  a  new  trial.  Tbe  plain- 
tiff based  bis  motion  upon  tbe  ground,  among 
others,  that  the  evidence  was  Insufficient  to 
Justify  the  verdict  Tbe  court  sustained  it 
by  a  gmeral  order.  Counsel  for  plaintiff 
have  not  submitted  any  brief  or  argument. 
Counsel  for  defendant  insist  that  Inasmuch 
as  It  is  apparent  from  the  record  that  plain- 
tiff was  not  prejudiced  by  any  ruling  during 
the  trial,  and  that  tbe  instructions  are  cor- 
rect in  point  of  law,  the  conrt  was  not  justU 
fled  in  granting  the  order. 

[11  It  18  undoubtedly  true  that  when  a  mo- 
tion for  a  new  trial  Is  based  npon  alleged 
errors  of  law  only,  the  propriety  of  the  ac- 
tion of  the  trial  court  thereon  will  be  detei^ 
mined  by  an  answer  to  the  inquiry:  Was 
prejudical  error  committedT  If  the  record  re- 
quires an  affirmative  answer,  tbe  order 
granting  the  motion  win  be  affirmed  because 
the  movlhg  party  la  entitled  to  a  new  trial  as 
a  matter  of  strict  legal  right  In  such  case 
the  granting  or  reusing  of  it  does  not  rest  in 
the  discretion  of  the  court  (State  v.  Schnep- 
el.  23  Mont  528,  RO  Paa  927);  on  tbe  other 
band,  if  prejudicial  error  has  not  intervened, 
the  right  of  the  adverse  party  to  have  the 
Judgment  stand  may  not  be  ^sturbed,  and  an 
order  granting  a  new  trial  will  he  reversed. 
Whoi,  however,  the  motion  is  also  based  np- 
on grounds  which  appeal  to  the  discretion  of 
the,  ODurt,  as,  for  lllustratlcm,  up<m  tbe  in- 
sufficiency of  the  evidence  to  justly  the  ver- 
dict a  general  order  grantmg  a  new  trial 
will  not  be  disturbed,  even  though  no  wror 
was  oommltted  during  the  trial  which  in  it- 
self would  justly  the  order,  unless  It  is  also 
manifest  that  there  has  bew  an  abuse  of  dis- 
cretion; for  when  the  record  discloses  Uils 
condition,  this  court  will  presume  that  the 
trial  court  was  of  the  opinion  that  the  evi- 
dence was  Inaufflclait,  and  wHl  go  no  further 
than  to  ascertain  that  It  presents  a  substan- 
tial conflict  If  tt  does,  the  judgmoit  ta  the 
trial  conrt  will  be  accqyted  as  conclusive. 
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''^Adi'r.  Jit\x£6ial  4i  Hont  4S5.  110  Pac.  80. 
and  cases  dted.  In  Welch  t.  Nichols  it  was 
said:  "And  thon^  in  a  given  case  It  may 
appear  that  the  moving  party  was  not  upon 
any  alleged  error  of  law  entitled  to  have  his 
motion  granted  as  a  matter  of  right,  the  ac- 
tion of  the  court  will  be  sustained  if  the  evi- 
dence presoits  a  substantial  conflict,  for  In 
such  case,  nnlees  the  order  expressly  ex> 
dudes  the  ground  of  insufficiency  of  tlie  evi- 
dence, it  win  be  presumed  that  the  court,  in 
the  nerclse  of  its  discretionary  power, 
granted  the  moUon  because  it  was  of  the 
opinion  that  the  evidence  was  huafficient  to 
Justify  the  finding  of  the  Jury."  The  case  of 
Copenhaver  t.  Northern  Pacific  Ry.  Co.,  42 
Mont.  4QS,  118  Pac.  467,  contains  nothing  in 
c(mfllct  with  the  rule  here  stated,  as  counsel 
contend,  but,  on  the  contrary,  expressly  rea«- 
nizes  and  applies  it  In  that  case  the  court 
had  under  review  an  order  denying  a  motion 
for  a  new  trial.  Upon  review  In  this  court  the 
same  mie  applies  to  an  order  denying  as  to 
one  granting  a  motion  upon  the  ground  of 
insnfflclenc7  of  the  evidmce. 

The  evidence  submitted  in  this  case  is  in 
sharp  conflict  on  all  material  Issues  involved. 
It  was  therefore  entirely  within  the  discre- 
tion of  the  trial  Court  to  say  that  they  should 
be  BUbmitted  to  another  Jvry. 

The  order  is  affirmed. 

Affirmed. 

SMITH  and  HOIiLOWAT,  JJ.,  concur. 
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STATE  V.  NEHDT. 
(Snpreme  Court  of  Montana.  June  10,  1811.) 

1.  Rape  (|  6*)— Nature  of  Offbnbb— Force. 

Under  Rev.  Codes,  S  8336,  defining  rape  as 
Bexnal  intercourBe  with  a  female,  not  the  wife 
of  the  iwrpetrator,  where  she  re^sts,  but  ber 
resistance  is  overcome  by  violence  or  force,  the 
gist  of  the  offense  is  force;  and  If  there  is  con- 
sent, although  reluctant  and  accompanied  by 
verbal  protests  and  refusals,  at  any  time  during 
the  intercourse,  the  act  is  not  accomplished  by 
force,  and  is  not  rape. 

(Bd.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  I  6;  Dec.  Dig.  S  6.* 

For  other  dpGnitions,  see  Words  and  Phrases, 
voL  7,  pp.  5919-5925:  vol.  8,  p.  7778.] 

2.  Rape  (5  51«)— SuinciBMaT  of  Evioencb— 
Assault. 

Evidence  in  a  prosecntion  for  rape  held  not 
to  show  that  the  intercourse  was  accomplished 
by  force,  and  insufficient  to  sustain  a  conviction 
of  assault. 

[Ed.  Note.— For  other  casee,  see  Rape,  Cent. 
Dig.  S  74;  Dec.  Dig.  |  51.»1 

Appeal  from  District  Court,  Gallatin 
County;  W.  B.  C.  Stewart,  Judge. 

George  Needy  was  prosecuted  for  rape  and 
convicted  of  assault  in  the  second  degree, 
and  appeals.  Revised  and  remanded,  wltb 
directions  to  discharge  accused. 

Geo.  D.  Pease,  for  appellant.  Albert  J. 
Galen.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  The,  defendant;  charged 
with  rape,  was  convicted  of  assaolt  In  the  sec- 
ond degree  and  sentenced  to  serve  a  term  of 
four  years  in  the  state  prison  at  hard  labor. 
He  has  appealed  from  the  Judgment  and  an  or- 
der denying  his  motion  for  a  new  trial.  The 
brief  filed  by  hib  conned  contains  many  as- 
signmoits  of  error  based  Qpon  the  rulings  of 
the  court  hot  admitting  and  excluding  evi- 
dence, and  giving  and  refusing  certain  in- 
structions. Contention  Is  also  made  that  tbe 
evidence  is  Insuffldent  to  justify  the  verdict. 
We  diall  not  notice  any  of  these  aaaignmenta, 
except  the  last;  for,  after  an  examination  of 
the  evidence,  we  are  sadafied  that  it  is  not 
sufficient  to  sustain  a  conviction,  either  of 
rape  or  i^sanlt 

[1]  The  charge  in  the  Information  is  rape 
by  violence  and  force.  "Bape  la  an  act  of 
sexual  intoconrse  accompliiriied  with  a  fe- 
male, not  Uie  wife  trf  the  perpetrator,  under 
either  of  the  following  cteoimstauoeB:  •  •  • 
3.  Where  she  resists,  bnt  her  resistance  la 
overcome  by  violence  or  force."  Rev.  Godee, 
I  83S6.  Tbe  gist  of  the  oefense  as  here  d^ed 
is  the  use  of  force  by  the  perpetrator,  over* 
coming  physical  resistance  offered  by  the  fe- 
male. If  there  Is  consent,  however  reluc- 
tantly it  is  given,  even  thongb  accompanied 
by  verbal  protests  and  refusals,  at  any  time 
during  tbe  act  of  Intercourse,  the  act  is  not 
accompUshed  by  force  within  the  meaning  of 
the  statute,  and  hence  is  not  rape. 

[2]  We  shall  not  examine  the  evidence  in 
detail.  The  prosecutrix  was  a  woman  21 
years  of  age.  The  defendant  was  24.  The 
two  bad  theretofore  gone  together  to  social 
gatherings  and  places  of  amnsemfflit  From 
the  testimony  of  the  prosecutrix,  it  appears 
that  when  the  alleged  rape  occurred,  she  and 
the  defendant  were  on  the  way  to  her  home 
from  a  dance.  They  were  proceeding  along 
a  street  In  the  dty  of  Bozeman,  about  12:30 
in  the  morning.  There  were  occupied  dwell- 
ings on  both  sides  of  the  street,  one  not  to 
exceed  30  feet  away,  and  in  some  of  tfaem 
the  Inhabitants  were  still  awake.  Other  per- 
sons were  on  the  street  a  short  distance 
away.  The  point  at  which  the  act  of  inter- 
course took  place  was  under  a  tree  In  the 
parking  about  the  middle  of  the  block.  Tbere 
was  no  outcry  nor  call  for  help  by  tbe  prose- 
cutrix, thongh  the  defendant  used  no  means, 
nor  even  threats,  to  prevent  It.  The  clothes 
of  tbe  prosecutrix  were  not  disarranged  nor 
torn;  nor  did  her 'person  bear  any  evidence 
of  bruises  occasioned  by  violence  or  force 
used  to  overcome  resistance.  During  the 
progress  of  tlie  intercourse,  the  defendant  re- 
quested her  to  put  her  arms  upon  his  neck, 
and  she  did  so.  After  tbe  act  was  completed, 
the  defendant  accompanied  her  to  ber  home 
some  distance  away  and  left  her  at  her  door, 
parting  with  her  as  he  had  theretofore  done. 
On  the  way  she  made  no  complaint,  nor 
sought  any  help,  though  she  might  easily 
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hare  done  so.  The  only  conclusion  which 
this  evldmce  Justifies  is  that,  while  the  pros- 
ecutrix may  not  have  given  ready  consent  to 
ibe  act  of  Intercourse,  she  did  not  offer  any 
physical  resistance  whidi  it  reqoired  force  to 
overcome,  within  the  meaning  of  the  statute. 
The  result  la  that  the  defendant  was  improp- 
erly convicted;  for  if,  under  these  facts, 
there  was  no  rape,  neither  was  there  an  as- 
sault 

Since,  in  view  of  what  the  evidence  shows, 
the  ordering  of  a  new  trial  would  be  useless, 
it  is  directed  that  the  Judgment  and  order  be 
rereraed,  and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  discharge  the 
dtfeidant.   Remittitur  forthwith. 

Reversed  and  remanded. 


P.  J.  BOWI/IN  LIQUOR  00.  v.  FAUVER. 
fSapreme  Court  of  Montana.   Jnue  22,  1911.) 

L  E^ECDTioN  {|  402*) — Supplementabt  Pbo- 

CEEniNOB — Scope  op  Relief. 
The  property  of  a  corporation  could  not  be 
taken  as  the  property  of  defendant  in  proceed- 
iagi  SQQplemental  to  ezecutloo,  to  which  the 
corporation  was  not  a  party. 

{Ed.  Note.~For  other  cases,  see  Bzecatloa, 
Dec  Dig.  S  402.*1 

2L  EIXECUTtON  (|  398*)— PBOCKBDIKOS  StTFPLE- 
lUNTABT  TO  EXBCUTIOH— MOTION. 

A  motion,  in  proceedings  Bupplementary  to 
execution,  that  personal  property  in  the  posses- 
sion of  a  fwrporatloD  and  real  property  in  the 
name  of  defendant's  wife  be  declared  the  proper- 
ty of  defendant  and  subject  to  execution  was 
properly  denied,  where  the  personalty  in  posses- 
sion of  the  corporation  was  not  subject  to  the 
exeeotlott;  the  oouit  being  under  no  duty  to 
separate  the  two  parts  of  the  motion,  and  to  re- 
fuse one  and  grant  the  other. 

[Ed.  Note.— For  other  cases:  see  Slxecation, 
Dec  Dig.  39S.*] 

3.  Appeal  amd  E^bor  (|  882*)— Review— Pab- 
TiEs  E^irrLEn  to  Allege  Errob. 

In  proceedings  supplemental  to  execution, 
pbiatiff  was  not  a^rieved  by  an  order,  made  at 
Us  request,  authorizing  bim  to  bring  suit  against 
the  defendant  and  others  to  recover  property 
in  the  pOBsessIoD  of  the  others,  and  contingent 
to  his  judj^nent  against  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Gent.  Dig.  SS  3501-3610;  Dec  Dig.  g 
882.*! 

Appeal  from  District  Court,  Park  County; 
Frank  Henry,  Judge. 

.  Action  by  the  P.  J.  Bowlln  Liquor  Com- 
pany against  Qeorge  F.  Fauver.  From  an 
order  in  proceedings  supplemental  to  execu- 
tion, the  plaintiff  appeals.  Affirmed. 

Frank  Arnold,  for  appellant  Fred  Ll  Qih- 
son,  for  respondent 

SMITH,  J.  On  September  9,  1910,  the 
plaintiff  recovered  a  judgment  against  the  de- 
fendant in  Park  county  for  the  sum  of  $239.- 
76;  execution  was  Issued  and  returned  nn- 
satiMed,  wberenpon  the  plaintiff,  through  its 
attorney,  moved  t)ie  district  court  on  affida- 
vit fw  an  orOet  requiring  the  defendant  to 


appear  and  answer  concerning  his  property. 
He  appeared  in  response  to  the  order  of  the 
court  and  was  examined.  The  record  disclos- 
es the  fact  that  several  other  witnesses  w&e 
also  examined.  Mra.  Fauver,  the  defendant's 
wife,  was  sworn,  but  he  objected  to  her  ex- 
amination on  account  of  the  fact  that  she 
was  his  wife.  The  court  sustained  the  objec- 
tion, and  plaintiff  saved  an  exception  to  the 
ruling.  The  court  appears  to  have  been  of 
opinion  at  the  close  of  the  testimony  that 
there  was  cause  to  believe  that  the  Fauver 
Liquor  Company  was  in  possession  of  certain 
personal  property  which  had  been  transfer- 
red to  it  by  the  defendant  in  fraud  of  his 
creditors,  and  that  Mrs.  Fauver  held  tltte  to 
certain  lot^  In  the  dty  of  Livingston  which 
had  been  conveyed  to  her  by  her  husband 
without  consideration.  The  record  discloses 
that  the  Fauver  Liquor  Company  is  a  corpo- 
ration, the  capital  stock  of  which  Is  held  by 
various  persons,  among  whom  are  some  of 
those  who  were  examined  in  this  proceeding. 

At  the  close  of  the  testimony,  the  follow- 
ing proceedings  took  place:  "Mr.  Arnold: 
Now  at  this  time  I  ask  the  court  to  order 
that  the  stock  of  merchandise  and  fixtures  in 
the  possession  of  the  Fauver  Liquor  Compa- 
ny be  subjected  to  execution  against  the  de- 
fendant, George  W.  Fauver,  on  the  theory 
that  the  property  Is  the  property  of  Qeorge 
W.  Fauver.  Judge  Henry:  Mr.  Arnold,  I 
cannot  try  property  rights  In  this  summary 
way.  Mr.  Arnold:  The  P.  J.  Bowlln  Liquor 
Company  now  moves  the  court  for  an  order 
that  the  personal  property  In  the  possession 
of  the  Fauver  Liquor  Company  and  real  prop- 
erty shown  to  be  standing  in  the  name  of  S. 
E.  Fauver  be  declared  the  property  of  George 
W.  Fauver  and  subject  to  execution  on  the 
judgment  in  this  case,  and  that  execution  is- 
sue against  said  property  for  the  satisfaction 
of  the  Judgment  In  this  case,  together  with 
costs.  Judge  Henry:  Let  the  record  show 
the  motion  is  denied.  (To  the  overruling  of 
which  said  motion  the  plaintiff  duly  accept- 
ed.) Mr.  Arnold:  Now,  then,  I  ask  the  court 
for  an  order,  In  view  of  the  overruling  of  the 
other  motion,  for  an  order  granting  the  P. 
J.  Bovrlin  Liquor  Company  permission  to 
commence  an  action  against  B.  E.  Fauver, 
and  the  Fauver  Liquor  Company,  for  the  pur- 
pose of  subjecting  the  property  In  their  hands, 
or  In  the  hands  of  eith^  of  them,  to  execu- 
tion on  judgment  In  the  case  at  tesue.  Judge 
Henry:  I  will  make  the  order  to  save  time, 
although  I  will  say  now  that  I  do  not  think 
it  necessary.  I  will  sign  the  order  as  to- 
day." 

The  second  order  Is  as  follows:  "It  is  or- 
dered that  the  above-named  plaintiff  Is  here- 
by authorised.  If  it  may  be  so  advised,  to 
commence  suit  against  the  Fauver  Liquor 
Company,  Sarah  G.  Fauver,  and  George  Earl 
Fauver,  or  either  of  them,  and  any  other  per- 
son or  persons*  for  the  purpose  of  recovering 
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from  said  persons,  or  eltber  of  them,  any  and 
all  property  belonging  to  or  owned  by  defend- 
ant necessary  to  satisfy  tbe  judgmeut  of  tbe 
tiboTe-nanied  plaintiff  herein,  together  with 
all  costs,  or  to  set  aside  any  and  all  trans- 
fers of  property,  real  or  personal,  made  by 
tbe  defendant  herein  in  fraud  of  his  credi- 
tors, and  do  all  things  that  may  be  necessary 
to  satisfy  the  Judgment  of  plalntltT  herein." 
Plaintiff  has  appealed  from  the  second  or- 
der, and  also  from  the  order  of  tbe  court 
denying  his  first  motion. 

[1,2]  1.  The  court  correctly  held  that  tbe 
property  In  the  possession  of  the  Fauver  Liq- 
uor Company  could  not  be  taken  from  It  in 
proceedings  supplemental  to  execntlon,  to 
which  it  was  not  a  party.  No  e:5ceptlon  was 
taken  to  the  ruling  of  the  court  on  this  point- 
The  second  motion  also  included  the  same  re- 
quest, coupled  with  an  additional  prayer  that 
the  real  property  standing  in  the  name  of 
Mrs.  Fauver  be  declared  tbe  property  of  her 
husband.  No  duty  devolved  upon  the  court 
to  separate  the  two  parts  of  this  motion,  to 
refuse  one  and  grant  tbe  other.  It  might 
rule  on  the  motion  as  made,  and  if  as  a  whole 
it  should  not  have  hem  granted  the  ruling 
will  stand.  Toder  v.  Reynolds,  28  Mont  183, 
72  Pac.  417 ;  Farlelgh  v.  Kelley,  28  Mont  421, 
72  Pac.  756,  63  L.  R.  A.  319;  Bair  v.  Struck, 
29  Mont.  45.  74  Pac.  69,  63  L.  R.  A.  481:  Dor- 
als  V.  Doll,  33  Mont  314,  83  Pac.  884;  Parnell 
T.  Davenport  36  Mont  571,  93  Pac.  939;  In 
re  Fleming's  Estate,  38  Mont  57,  98  Pac.  648; 
Frederick  v.  Hale,  42  Mont  153,  112  Pac  70; 
28  Cyc.  17. 

[31  2.  Plaintiff  was  not  a^rieved  by  the 
second  order,  made  at  Its  request  Chicago, 
Milwaukee  A  St  Paul  By.  Co.  t.  WMte,  36 
Mont.  437,  93  Pac.  350. 

Both  orders  are  affirmed. 

Afflnned. 

BRANTLT.  G.  J.,  and  HOIXOWAT,  J.. 
concur. 


STATE  er  rel.  GEIGER  v.  LONG,  Clerk  of 
District  Court 

(Supreme  Court  of  Montana.    April  22,  1911. 
On  Rehearing.  July  1,  1911.) 

1.  Statutes  (8  89*)— Special  Acts— "Locat- 
iifo"— "Changing.*' 

Laws  1009,  c.  133,  creates  Lincoln  county, 
and  section  8  provides  that  the  town  of  Libby 
shall  be  the  county  seat  until  the  county  Beat 
Is  desienated  as  provided,  and  that  for  the  pur- 
pose of  "definitely  fixing  and  creating"  a  county 
seat  tbe  board  of  county  commissioners  shall  in- 
sert on  tbe  ballots  in  the  general  election,  "for 


the  county  seat  of  I^ncoln  county   ,  bum 

tbe  town  receiving  the  largest  number  of  votes 
shall  be  tbe  county  seat  ^el^  that  the  section 
contravened  Const  art  S,  8  26,  pn^bltlng  the 
Legislature  from  passing  special  acts  locating 
or  changing  the  county  seats,  wblcb  was  sub- 
stantially adopted  from  Act  Cong.  July  30. 1SS6, 
c  81^  24  Stat  170,  relating  to  the -territories, 
eoostminir  the  constitntlonal  provision  and  act 


and 


of  Congress  In  view  of  their  legislative  history ; 
"locating,"  as  used  in  the  statute,  meaning  to 
establish  and  fix  a  permanent  county  seat  and 
"changing"  meaning  the  removaJ  of  an  estml>> 
llshed,  permanent  county  seat 

TEd.  Note.— For  other  cases,  see  SUtutes, 
Cent.  Dig.  {  97;  Dec  Dig.  8  b9.* 

For  other  definitions,  see  Words  and  Pbraws, 
VOL  5.  pp.  4217-4Z19;  ToL  2,  pp.  1051-1068; 
vol.  8,  p.  7699.] 

2.  Statotbs  (1 186*)— OoNflrrEUcnoN. 

A  thing,  within  the  meaning  of  the  Legisla- 
ture,  is  as  much  within  the  statute  as  if  it  were 
in  terms  provided  thereby;  the  courts  necessari- 
ly looking  to  the  statute,  Its  history,  or  both, 
for  tbe  legislative  intent.  « 

lEd.  Note.— For  oUwr  cues,  we  Btatntei,  Dea 
Dig.  5  185.*] 

3.  Statutes  (%  66«)— Rpeciai,  Laws. 

That  the  Legislature  failed  to  pass  a  gen- 
eral law  for  the  location  of  permanent  county 
seats  would  not  Justify  a  special  law  for  that 
purpose,  prohibited  by  the  GonstitutiMi,  whidi 
controls. 

[Ed.  Note.— For  other  CMM,  see  Statute^ 
Gent  Dig.  SS  67.  68;  Dec  Dig.  |  66.*] 
Smith,  J.,  dissenting. 

Application  for  mandamus  by  the  State,  on 
the  relation  of  John  H.  Getger.  against  Philip 
R.  Long,  as  Clerk  of  the  District  Court  of 
Lincoln  County.  Demurrer  and  motion  to 
quash  sustained,  and  proceedings  dismissed. 

Wight  A  Pew,  for  relator.  Oum  ft  Hall. 

for  respondent 

SMITH.  J.  By  an  act  entlUed  "An  act  to 
create  tbe  coun^  of  Lincoln,  designate  its 
boundaries  and  provide  for  its  organization 
and  government"  being  chapter  133  of  the 
Laws  of  1009,  the  Legislative  Assembly  erect- 
ed a  certain  portion  of  Flathead  county  into 
the  county  of  Lincoln.  Section  3  of  the  act 
reads  as  follows: 

"That  the  town  of  Llbby,  situate  within 
the  boundaries  above  mentioned,  stiall  be  tbe 
couiity  seat  of  said  county  of  Lincoln,  until 
the  county  seat  of  said  county  shall  be  des- 
ignated as  hereinafter  provided.  And  for 
tbe  purpose  of  definitely  fixing  and  creating 
the  county  seat  of  the  county  hereby  created, 
the  board  of  county  commissioners  of  Lin- 
coin  county  shall  cause  to  be  inserted  in 
tbe  official  ballots,  when-  printed  for  the 
general  election  held  the  first  Tuesday  after 
the  first  Monday  in  November  A.  D.  1910,  at 
the  foot  of  tbe  names  of  the  candidates,  or 
nominees  thereon,  the  following:   'For  the 

county  seat  of  Lincoln  county   ,'  and 

the  electors,  when  voting  at  the  said  general 
election  at  the  time  hereinbefore  mentioned 
shall  declare  their  vote  upon  said  proposition 
by  Inserting  In  the  blank  space  upon  their 
ballots  herein  provided  for,  the  name  of 
some  one  town  within  said  county  of  Lin- 
coln, and  when  tbe  name  of  a  town  shall 
be  so  Inserted  In  the  space  by  an  elector, 
and  tbe  ballots  have  been  cast  as  provided 
by  law.  the  name  shall  be*  de«ned  a  vote  for 
tbe  desfgnated  town  as  the  place  of  tbe  per- 
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mneat  comity  seat  of  Uncoln  connty.  and 
Dpon  a  canTass  of  tlie  said  ballots  Uie  town 
hSTtng  the  Ugliest  number  of  ballots  shall 
be  declaring  by  the  canvassing  board  the 
ooimty-  seat  of  uncoln  county,  which  result 
shall  be  eantered  In  the  ofBce  of  the  county 
derk  and  recorder  of  said  Lincoln  county, 
and  from  the  date  of  such  declaration  of 
r»nlt,  the  town  selected  ehall  be  and  re- 
main. untU  lawfully  changed,  the  county 
seat  of  Uncoln  county.  All  laws  of  a  general 
nature  applicable  to  the  sereral  counties  of 
tbe  state  of  Montana,  and  the  ofllcers  there- 
of, shall  be  made  aj^llcable  to  said  county 
of  Uncoln,  and  the  officers  who  may  here- 
after be  elected,  or  iy>pointed,  therein,  ex- 
cept as  otherwise  ifforlded  In  this  act" 

At  the  general  dectlon  held  in  November, 
1910;  the  town  of  Eureka  recdved  693  votes 
for  the  county  seat,  and  the  town  of  Iilbby 
received  638  votes;  and  thereupon  the  board 
of  county  commissioners,  sitting  as  a  board 
of  canvassers,  found  and  declared  that  the 
town  of  Eurc^  was  the  permanmt  county 
■eat  of  l/lncoln  county.  The  respondent, 
who  Is  the  clertE  of  the  district  court  of  the 
coun^,  refused  to  remove  his  office  from 
Libby  to  Bnreba  and  this  proceeding  In  man- 
damus was  instituted  to  compel  him  to  do  so. 
He  has  filed  a  motion  to  quash  an  altema- 
tire  writ  heretofore  Issued,  and  also  a  gen- 
eral demurrer  to  relator's  affidavit  for  the 
writ,  and  the  matter  has  been  submitted  for 
final  decision. 

It  Is  contended  tliat  that  portion  of  the  act 
providing  for  an  election  to  determine  the 
location  of  the  permanent  county  seat  is  nn- 
eoDstitutlonal,  for  the  reason  that  it  conflicts 
in  its  provisions  with  section  26  of  article  6 
of  tlie  Constitution.  That  section,  In  so  far 
as  it  is  invoked,  reads  thus:  "The  Legisla- 
tive Assembly  shall  not  pass  local  or  special 
lavs  •  •  •  locating  or  changing  county 
seats."  It  Is  said  that  that  portion  of  the 
act  providing  for  an  election  Is  both  local 
and  special  In  its  provisions,  and  we  could 
readily  agree  with  the  conclusion,  if  the 
provisions  referred  to  related  to  a  county 
seat  already  located  or  to  a  county  fully 
created.  As  will  hereafter  be  shown,  how- 
ever, being  a  part  of  the  act  creating  the 
county,  they  cannot  be  regarded  as  local  or 
special  within  the  meaning  of  those  terms 
as  employed  In  tbe  Ck>nstltutlon,  If  it  be  ad- 
mitted tbat  the  Legislative  Assembly  has 
the  power  to  create  a  county  by  special  act. 
In  the  case  of,  HolIIday  v.  Sweet  Grass 
County,  19  Mont.  364,  48  Pac.  553,  this  court, 
through  Mr.  Justice  Buck,  said:  "Creating 
a  new  county  by  a  special  act  is  not  forbid- 
den by  the  state  Constitution,  and  matters 
necessarily  incidental  to  the  creation  of  a 
new  county,  which  are  provided  for  in  the 
act  creating  it,  solely  for  tbe  purpose  of  or- 
tinlzing  the  new  county  and  setting  it  In 
motion  as  one  of  the  govemmental  subdivl- 
Bions  of  the  state,  do  not  come  within  either 
the  l^ter  or  the  spirit  <tf  the  Inhibitions  of 


section  26.  article  S,  of  the  Constitution.'' 
In  tbe  case  of  Sackett  v.  Thomas,  25  Mont. 
226.  61  Pac.  S03,  this  court  again  recognized 
the  power  of  the  Les^atlve  Assembly  to 
create  a  county  by  special  act,  In  tlie  fol- 
lowing language:  "The  C<mstitutlon  recog- 
nizes the  power  of  the  Legislature  to  create 
new  counties,  to  change  those  already  estab- 
lished, and  to  alter  their  boundaries,  *  •  • 
and  this  power  haa  been  heretofore  exercised 
In  many  Instances.  It  has  been  recognized 
and  affirmed  by  this  court,  in  HoUIday  v. 
Sweet'  Grass  County,  where  a  i^iedal  act  cre- 
ating the  defendant  county  was  upheld;  and 
this  poww  to  create  necessarily  Implies  the 
power  to  destroy,  so  that.  In  the  exercise  of 
it,  the  Legislature  may  abolish  a  county  or- 
ganization, and  incorporate  Its  territory  with- 
in another  county.  It  may  also  at  the  same 
time  exercise  any  other  power  Incidental  to 
a  complete  exercise  of  the  principal  one; 
but  this  Tfower  does  not  necessarily  carry 
with  It  the  right  to  Interfere  by  special  en- 
actment In  the  Internal  affairs  of  the  county, 
even  though  a  majority  of  the  people  do 
not  object  Tlie  whole  spirit  of  the  Consti- 
tution Is  opposed  to  this  species  of  interfere 
ence,  and  it  seems  clear  to  us  that  tbe  pro- 
hibition in  question  was  designed  to  prevent 
Just  such  Interference  as  has  been  attempted 
in  tbe  present  Instance  [changing  the  name  of 
a  county  already  created].  The  power  to 
create  counties  and  give  them  names,  or  to 
destroy  tbem,  is  unquestioned;  but  after 
they  are  created  they  may  not  be  disturbed 
by  special  or  local  legislation,  except  Inci- 
dentally, in  the  exercise  of  the  creative  pow- 
er, or  In  cases  where  a  general  law  cannot 
be  made  applicable."  See,  also.  State  v. 
Maybew.  21  Mont  93,  02  Fac.  981. 

It  will  be  noted  that  the  assertion  In  Sack- 
ett V.  Thomas,  to  the  effect  that  the  Legisla- 
ture has  the  undoubted  right  to  create  new 
counties  by  special  act,  is  based  npon  the 
former  decision  in  HoUlday  v.  Sweet  Grass 
County.  In  that  case  the  opinion  does  not 
disclose  any  examination  of  constitutional 
provisions  or  a  citation  of  authorities.  Tbe 
decision,  however,  is  not  without  authority 
to  uphold  it  It  might  perhaps  have  been 
ui^ed  tbat  tbe  Legislature  has  no  authority 
to  create  a  new  county  by  special  act  for 
tbe  reason  tbat  It  has  no  power  to  locate  a 
county  seat,  a  necessary  Institution  in  every 
county.  Nevertheless,  it  is  settled  law  in 
this  state  tbat  the  Legislature  has  such  pow- 
er, and  tbat  holding  ought  not  to  be  changed 
at  this  time.  Until  the  last  session  of  tbe 
Legislative  Assembly  (1911),  we  had  no  gen- 
eral law  providing  for  the  creation  of  new 
counties,  but  notwithstanding  this,  tbe  Leg- 
islature has  created,  since  the  adoption  of 
tbe  Constitution,  the  following  counties,  viz., 
Flathead,  Valley,  Teton,  Ravalli,  Granite, 
Carbon,  Sweet  Grass,  Broadwater,  Powell, 
Rosebud.  Sanders,  Lincoln,  and  Musselshell. 
If  we  should  now  hold  that  the  LegMature 
was  without  pow»  or  authority  to  create 
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tbese  eoimtieai  the  leBolt  would  be  most  dls- 
astroiuL  The  LeKlslature  ha$,  thm,  Bnch 
power.  And  the  possession  of  this  power  nec- 
essarily Implies  authority  to  "exercise  evny 
other  pow0  inddental  to  a  complete  ezerdse 
of  the  principal  one."  Sackett  t.  Thomas,  bu- 
pra.  One  of  the  necessarily  incidental  pow- 
ers Is  that  of  designating  a  place  for  the 
transaction  of  the  bosinesB  of  the  county,  and 
this  power  may  be  exercised  by  locatlDg  a 
permanent  county  seat  in  the  act  creating  the 
county,  or  by  naming  a  temporary  or  provi- 
sional place  for  the  tnnsactlon  of  business 
and  leaving  the  question  of  the  permanent 
location  of  the  county  seat  to  the  people  of 
the  county  for  decision.  In  either  case  the 
act  of  creation  is  not  complete  until  the 
county  seat  is  definitely  and  permanently  lo- 
cated. In  State  v.  Mayhew,  supra,  the  ques- 
tion was  raised  as  to  the  power  of  the  Legla- 
lature  to  appoint  commissioners  for  Ravalli 
county.  This  court,  among  other  things, 
said:  "We  raise  no  question  that,  as  a  gen- 
eral proposition  relating  to  counties  In  exist- 
ence, the  Legislative  Assembly  has  no  power 
to  elect  or  appoint  county  officers  hy  an  act 
or  otherwise.  To  so  hold  would  be  to  Ig- 
nore and  do  violence  to  the  theory  of  local 
self-government,  which  is  conceded  to  be  the 
fundammtal  principle — the  comer  stone- 
supporting  our  whole  system  of  government 

*  *  *  Did  the  Jjegislatlve  Assen^ly  have 
the  power  to  appoint  or  name  provisionally 
the  county  officers  of  the  county,  including 
county  commissioners,  in  and  by  the  act  cre- 
ating Ravalli  county?  It  is  and  must  be  con- 
ceded that  the  Legislative  Assonbly  has  the 
power  to  create  new  counties.  •  *  •  But 
what  Is  meant  by  creating  a  county  by 
the  L^Islatlve  Assembly?  It  means  more 
than  forming  and  deSnlng  It  geographically. 

*  •  •  It  certainly  seems  that  something 
more  than  laying  out  the  boundaries  and 
naming  the  offices  la  necessary  to  be  done  be- 
fore It  can  be  truthfully  said  that  a  county 
has  been  created.  Such  a  creature  would  be 
a  lifeless  and  useless  thing,  until  Inspired 
with  motion  and  i>ower  and  means  to  act  in 
fulfilling  the  purpose  of  Its  creation.  When 
it  Is  said  that  a  county  has  been  created. 
It  la,  and  ought  certainly  to  be,  understood 
that  a  municipality  has  been  organized,  with 
power  and  means  to  aid  the  state  In  admin- 
istering Its  political  afTalrs,  and  promoting 
the  welfare  of  the  people  and  best  Interests 
of  the  commonwealth.  A  county  cannot  be 
said  to  be  created  by  the  sovereign  power, 
until  it  Is  endowed  with  power  and  means 
to  aid  In  these  Important  matters  of  the 
state." 

The  courts  have  met  with  no  little  dif- 
ficulty In  dealing  with  questions  kindred  to 
that  which  we  are  considering.  While  recog- 
nizing the  principle  of  local  self-government, 
some  conrts  have  placed  their  decisions  on 
the  ground  that  In  creating  a  municipal  sub- 
division of  the  Btate,  an  emergaicy  arises 
which  must  be  met  1^  the  Legislature  in  <a- 


der  to  fully  exercise  its  undoubted  sovereign 
power  of  creation.  Th^  have  therefore  des- 
ignated county  officers  first  aHWlnted  as 
temporary  or  provisional  oCBcers,  as  distin- 
guished from  pennanent  officers,  who  may 
only  be  sheeted  fc7  the  people  themselves. 
Bat  it  is  simply  beting  the  questliHi  to  say 
that  the  Legislature  has  power  to  name  "t^n- 
poraty"  officers,  but  no  power  to  name  "per- 
manent" officers.  In  our  Judgmoit,  however, 
the  particular  designation  Is  Immaterial. 
The  fact  remains  that  a  so-called  temporary 
officer  can  hold  until  the  next  general  elec- 
tion, and  while  he  is  In  office  his  status  Is  in 
no  way  distinguishable  from  that  of  an  elect- 
ed officer.  Sudi  officers  are  In  fact  perma- 
nent (althoni^  the  expression  Is  paradoxical) 
until  the  next  general  election.  After  an  of- 
ficer of  a  new  county,  named  by  the  Legisla- 
ture, has  qualified,  he  Is  as  firmly  fixed  In 
his  office  as  be  would  be  had  he  been  elected, 
so  that,  however  we  may  quibble  about  terms, 
an  officer  appointed  by  the  Legislature  Is  as 
nearly  permanent  in  his  position  as  are  pab- 
llc  officers  generally.  In  his  case,  however, 
the  Constitution  and  general  election  laws 
intervene  and  provide  for  the  selection  of  his 
successor.  Not  so  with  the  so-called  tenq^o- 
rary  county  seat. 

The  last  Legislative  Assembly  passed  a 
general  law  (House  Bdll  No.  12,  approved 
March  9,  1911)  providing  "for  the  designa- 
tion of  temporary  county  seats  and  for  the  lo- 
cation of  permanent  county  seats  In  new 
counties  or  in  counties  in  which  the  perma- 
nent county  seat  has  not  been  located." 
Prior  to  the  passage  of  this  measure,  there 
was  no  general  law  by  which  a  so-called  tem- 
porary county  seat  could  be  located,  changed, 
or  removed.  Consequently,  if  the  Legisla- 
ture had  exhausted  Its  power  In.  naming  one 
place,  even  though  it  was  designated  as  only 
temporary,  It  became  in  fact  permanent. 
While  It  Is  argued  by  respondent's  counsel 
that  the  act  of  fixing  a  county  seat  at  a  per* 
manent  place  (the  Legislature  having  desig- 
nated a  temporary  place)  amounts  to  "chang- 
ing" or  "removing"  the  county  seat,  we  are 
not  able  to  agree  with  the  suggestion.  The 
words  "changing"  and  "removlug"  found  in 
the  Constitution  and  the  statute  laws  refer 
to  the  act  of  changing  or  removing  a  county 
seat  that  has  been  definitely  located,  and 
have  no  reference  to  a  so-called  temporary  or 
provisional  county  seat  Doan  v.  Commis- 
sioners, 3  Idaho  (Hash.)  S8,  26  Pac.  167;  At- 
torney General  v.  Board,  etc.,  64  MIcb.  607, 
31  N.  W.  539;  County  Commissioners  v. 
State,  24  ria.  263,  4  South.  795.  There  is 
but  one  logical  conclusion  from  this  argu- 
ment, and  that  Is  that  a  county  Is  not  fully 
created  until  its  county  seat  has  been  def- 
initely fixed  and  located.  The  legislative  au- 
thority to  create  has  not  been  exhausted,  and. 
In  fact,  has  not  heea  exrardsed,  until  such 
time  as  a  county  seat  shall  be  definitely  lo- 
cated,  either  by  the  act  Itself,  or  by  opwa- 
tion  of  the  m^jdiineir  provided  in  the  aet 
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The  Legislative  AsBembly  of  1809  did  not  lo- 
cate tlie  conntj  seat  of  Lincoln  conntr,  but 
did  provide  ttaat  the  people  of  that  coanty 
sboold  select  and  locate  their  own  county 
neat.  This  It  had  authority  to  do.  Territory 
T.  Board,  etc.  2  Ariz.  248,  12  Pac.  730:  Rice 
V.  Shay,  43  Hich.  380.  6  N.  W.  435 ;  Upbam  v. 
Supervtsors.  8  Cal.  379.  The  result  Is  that 
the  constltatlonal  scheme  of  local  self-gov- 
emment  has  not  been  violated,  the  people  of 
Lincoln  county  have  selected  their  own  coun- 
ty seat,  and  the  county  Is  now  folly  created 
and  established  as  one  of  the  governmental 
snbdivlslonB  of  the  stata 

The  motion  to  quash  tbe  alteniaUve  writ 
Is  denied,  the  general  d^nrrer  to  the  rtiat- 
or's  affldavit  Is  overruled,  and  It  Is  ordned 
that  a  pereanptory  writ  of  mandate  Issue, 
ranunandli^  the  respondmt  to  remove  his  of- 
fice to  the  town  of  Eureha,  and  thoe  main- 
xatn  the  sam& 

Writ  granted. 

BBANTLT,  a  J.,  concurs. 

HOLLOWAT,  J.  I  concur  In  the  result 
readied  by  Mr.  Justice  SMITH,  but  again  I 
am  forced  to  acquiesce  In  a  doctrine  to 
whidi  I  do  not  subscribe,  solely  upon  the 
ground  of  stare  dedsls. 

Since  our  Constitution  was  adopted,  13 
new  counties  have  been  createdi  every  one 
a  special  act  of  the  Legislature;  property 
lights  to  the  extent  of  millions  of  dollars 
bare  been  acquired;  and  to  reverse  the 
former  dedslone  of  this  court  and  hold  at 
this  late  day  that  every  such  act  Is  unconsti- 
tutional and  void  would  result  In  such 
chaos  that  it  ougbt  not  to  be  done  under 
tbe  circumstances  presented  by  this  record, 
and  und».  tbe  conditions  wUdb  now  pre- 
valL 

In  Holliday  v.  Sweet  Grass  County,  men- 
tioned  above,  this  court,  without  any  ap- 
parent consideration  of  tbe  question,  which 
does  not  appear  to  have  been  urged,  and 
without  the  citation  of  any  authority  or 
the  advancement  of  any  argument,  said; 
"Creating  a  new  county  by  a  special  act  is 
not  forbiddrai  by  the  state  Constitution." 
The  authority  of  that  decision  was  recogniz- 
ed In  Sacbett  v.  Thomas.  I  believe  that  tbe 
ipse  dixit  in  tbe  Holliday  Case  is  errone- 
ons.  That  the  framers  of  our  Constitution 
bit^ded  that  counties  should  be  created, 
their  boundaries  changed,  and  county  seats 
located,  changed,  and  removed  only  by  gen- 
eral laws  of  uniform  operation,  is,  to  my 
mind,  quite  plain.  To  speak  of  a  county 
wlthovt  a  county  seat  would  be  a  contradic- 
tion ot  terms.  Every  county  must  have  a 
county  seat.  Article  19,  S  6,  Montana  Cbnsti- 
totlon.  Whmever,  then,  a  county  is  created, 
it  has  a  county  seat  not  a  provisional  coun- 
ty seat,  not  a  temporary  county  seat,  but 
a  county  seat  for  every  purpose.  A  provi- 
sional county  seat  Is  the  purest  creation  of 
tbe  imaglnatlOB.    Our  Constitution  speaks 


only  of  a  county  seat,  and,  if  prior  t*  the 
last  election  Libby  was  the  county  seat  oi 
Lincoln  county,  It  was  as  much  a  county 
seat  as  Htiena,  Butte,  or  any  other  seat  of 
county  government;  and  wh«i  it  was  desig- 
nated as  the  county  seat  In  the  act  creat- 
ing Lincoln  county  tbe  county  seat  sf  that 
new  county  was  in  fact  located.  The  county 
could  not  have  been  created  without  the  lo- 
cation of  the  county  seat  at  some  designated 
place.  And  because  the  Constitution  for- 
bids the  location  of  a  county  seat  by  a  spe- 
cial act  of  l^slatlon  it  impliedly  forbids  the 
creation  of  a  new  county  by  that  q>ecie  of 
l^slatlon.  The  Twelfth  Lf^tatlve  Assem- 
bly, recognizing  this  spirit  and  purpose  of 
our  Constitution,  iwssed  a  general  law  for 
the  creation  of  new  counties  and  another 
general  law  for  tbe  location  of  county  seats. 

By  creating  a  phantom,  and  designating  it 
a  "provisional  county  seat,"  this  court  was 
able  to  dniw  a  marked  distinction  between 
such  creation  and  a  county  seat;  bat  the 
creation  la  a  fiction,  tbe  distinction  anwar- 
ranted,  and  the  eflTect  of  such  declslOBS  Is  te 
Ignore  a  plain  provision  of  the  Constitution. 

On  Blearing. 

Sidney  M.  Logan,  George  H.  Grubb,  Wight 
&  Pew,  and  William  T.  Plgott.  for  relator. 
John  W.  Stanton  and  Onnn  &  Hall,  for  re- 
spondent. 

HOLLOWAT,  J.  [1]  The  facts  are  stated 
fully  in  the  opinon  heretofore  filed  and  need 
not  be  repeated.  Further  consideration  of 
tbe  question  involved  leads  us  to  the  con- 
clusion that  the  effect  of  our  former  decision 
Is  to  nirillfy  a  plain  provision  of  our  state 
Constitution. 

It  will  not  do  to  say  that  the  inhlbitldn  in 
section  26,  art.  5,  is  aimed  only  at  acts  which 
seek  to  locate  county  seats  after  they  have 
been  once  located.  A  county  seat  once  per- 
manently located  cannot  be  located  again. 
It  may  be  changed  or  removed,  but  the  re- 
moval is  covered  by  another  provision  of 
the  Constitution.  "Locate"  and  "remove"  do 
not  mean  the  same  thing,  and  when  both 
terms  are  employed  In  the  Constitution  they 
must  be  given  effect.  If  the  Legislature  may 
by  special  act  create  a  county  and  name  the 
permanent  county  seat,  then  the  prohibition 
in  section  26,  art  5,  is  meanlnglees.  That 
the  act  under  consideration  Is  a  local  and 
special  law  can  scarcely  be  controverted.  It 
falls  squarely  within  the  definitions  of  local 
and  special  laws  given  by  the  authorities 
generally.  See  authorities  dted  in  30  Cyc. 
986,  and  26  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
532.  In  Beckett  v.  Thomas,  25  Mont  226, 
64  Pac.  603,  this  court  refers  to  the  act  creat- 
ing Sweet  Grass  county  as  a  special  act: 
while  counsel  for  relator  In  the  original  brief 
filed  by  them  In  this  case  say  that  the  act 
creating  Park  county  was  a  local  and  special 
law.  If  those  acts  were  local  and  special,  ss 
Is  the  one  now  under  coiuideration^  fsr  tfea 
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three  seta  are  practically  identical  In  their 
proTislms. 

But  It  has  been  urged  npon  oa  moat  ear^ 
nestly  that,  since  the  act  under  consideration 
does  not  designate  a  permanent  county  seat 
In  terms,  but  only  provides  the  means  by 
which  such  permanent  county  seat  is  to  be 
located,  it  is  not  within  tiie  meaning  of  the 
prohlbltlou  contained  In  section  26,  art  K. 
A  review  of  tbe  history  of  Montana  will  aid 
materially  In  ascertaining  the  meaning  to  be 
given  to  the  provision  of  the  Constitution 
here  invoWed. 

Both  parties  to  the  controversy  concede 
that  the  L^slature  may  by  special  act  cre- 
ate a  county  and  name  a  provisional  county 
seat  Whether  that  conclusion  Is  right  or 
wrong  Is  not  Involved  here;  but  for  tbe  pur- 
poses of  this  case,  we  must  assume  that  such 
authority  is  not  denied  to  tbe  Legislature, 
and  upon  that  assumption  determlue  tbe 
only  question  Involved,  viz.,  May  the  Legis- 
lature refer  the  location  of  a  perjuaneot 
county  seat  to  a  vote  of  the  people  of  the 
county  bv  a  $peolal  act,  or  can  it  be  done 
only  by  a  general  law  of  uniform  operation 
throughout  the  state? 

The  legislative  history  of  Montana  Is  divid- 
ed Into  three  distinct  periods,  viz. :  (1)  From 
the  organization  of  the  territory  in  1864,  to 
July  30,  1886;  (2)  from  July  30,  1886,  to 
the  admlnlon  of  the  state,  in  Novembw, 
1889;  and  (3)  from  the  date  of  admission 
to  the  present  time. 

1.  Under  the  Organic  Act  Dnrl^  this 
first  period.  It  may  be  said  that  there  were 
not  any  limitations  placed  upon  tbe  l^sla- 
Uve  power  of  the  territory  in  dealing  with 
questions  of  the  territory's  Internal  affairs. 
The  first  Legislative  Assembly  convened  at 
Banhock,  In  1864,  and  passed  an  act  creat- 
ing nine  Counties,  viz.,  Beaverhead,  Big  Horn, 
Chotean,  Deer  Lodge,  Hdgerton.  Gallatin. 
Jefferson,  Madison,  and  Missoula,  defining  the 
houndarles  of  eadi  and  naming  for  eadi, 
except  Big  Horn,  a  provisional  coun^  seat 
The  act  contalna  a  provision  by  which  the 
voters  of  the  several  counties  might  at  the 
next  election  determine  the  location  of  their 
respe<^ve  coun^  seats.  Bannock  Statutes, 
p.  628.  By  a  special  act,  approved  Novembor 
16,  1867,  Meagher  county  was  created,  and 
Diamond  City  designated  the  county  seat 
"until  tbe  next  general  election."  Provision 
was  then  made  for  submitting  to  the  electors 
the  question  of  definitely  locating  the  county 
MAt  Laws  1867,  p.  8&  Dawsmi  county  was 
created  in  1860.  The  act  provides:  "The 
county  seat  of  said  Dawson  county  is  here- 
by located  at  Fort  Peck."  Laws  1868-69,  p. 
102.  In  1877  the  name  of  Big  Horn  county 
was  changed  to  Custer.  Laws  1877,  p.  426. 
And  in  1879  the  county  seat  of  Custer  county 
was  by  special  act  definite^  located  at  MUes. 
Laws  1879,  p.  100.  Silver  Bow  county  was 
created  In  1881,  and  Butte  made  the  penna- 
nent  county  seat  Laws  1881,  p.  85.  Yel- 
U>wstone  county  was  created  in  1883,  and 


Billings  made  the  coun^  seat  Laws  1883. 
p.  119.  Fergus  cotmty  was  created  In  1SS5 
by  a  special  act  wbldi  made  Lewlstown  the 
county  seat  Iaws  1885.  p.  78. 

In  tbe  meantime  the  county  seat  of  Edger- 
tou  county  was  changed  by  special  act  from 
Silver  City  to  Helena  (Laws  1867,  p.  101);  and 
on  December  2(Hh  of  tiie  same  year,  and  by  an- 
other special  act  the  name  of  Edgwton  coun- 
ty was  changed  to  Lewis  and  Clarke.  Lews 
1867,  p.  130-  At  the  same  session  the  county 
seat  of  Missoula  county  was  changed  by  spe- 
cial act  from  Hell  Oate  to  Missoula  Mills. 
Laws  1867,  p.  107.  At  the  same  session  the 
county  seat  of  Deer  Lodge  county  was  chai^ 
ed  from  Silver  Bow  to  Deer  Lodge.  Laws 
1867,  p.  102. 

By  special  act  a  public  road  was  establish- 
ed from  Bozemau  to  Helena.  Laws  1867,  p. 
84.  In  1869  the  county  commissioners  of 
Madison  county  were  authorized  to  subscribe 
$15,000  of  the  public  funds  to  purchase  cap- 
ital stock  of  the  "Capital  Ditch  Company," 
a  private  corporation.  Laws  1869-70.  p. 
In  1867,  Robert  Tlngley  and  John  Kennedy 
were  granted  an  exclusive  privilege  to  lay 
out  and  maintain  a  road  around  the  Oreat 
Falls  of  the  Missouri  river.  Laws  1867,  p. 
109.  The  Fourth  Territorial  Legislative  As- 
sembly passed  a  number  of  similar  special 
acts,  of  which  the  following  is  one:  "That 
the  bonds  «of  matrimony  existing  between 
Henry  B.  Steel  and  Roena  A.  Steel,  his  wife, 
be  and  the  same  are  hereby  dissolved." 
Laws  1867,  pp.  130-133.  By  an  act  of  tbe 
Sixth  L^slative  Assembly,  it  Is  provided: 
"That  Sarah  Francis  Oorham,  an  Infant  of 
the  age  of  sixteen,  a  dtlzoi  of  Montana,  be 
and  she  is  hereby  declared  of  lawful  age." 
Laws  186»-7D.  p.  104.  In  1879  the  territorial 
Legislature  passed  an  act  "that  the  name  of 
Sing  On,  of  the  county  of  Lewis  and  Clarke, 
in  the  territory  of  Montana,  be  and  the 
same  Is  hereby  changed  to  George  Taylor." 
Laws  1879,  p.  116. 

These  are  only  a  few  of  the  special  laws 
enacted  in  the  early  days  of  our  territorial 
existrace;  but  it  will  be  observed  that  the 
L^slatura,  havii^  been  left  tiw  to  enact 
special  laws,  «cerclsed  its  authority  freely 
and  upon  a  great  variety  of  subjects.  At 
the  dose  of  this  first  period,  however,  the 
Congress  of  the  Cnited  States  passed  an  act 
entltied  "An  act  to  prohibit  the  passage  of 
local  or  spedal  laws  In  the  territories  of 
the  United  States,  to  Umit  territorial  In- 
debtedness, and  for  other  purposes."  Ap- 
proved  July  80, 1886.  The  act  prohibits  ter- 
ritorial Legislatures  ^m  passing  local  or 
q>ecial  laws  upon  any  of  24  numerated 
dasses  of  subjects,  among  whidi  are:  For 
grantliv  divorces,  changing  the  names  of 
persons  or  lilaces,  laying  out  roads  or  high- 
ways, and  locating  or  changhig  county  seats. 
Act  July  30,  1886,  c.  8ia  24  Stat  170;  Com- 
piled Statutes  1887.  p.  81. 

2.  Under  the  Organic  Act  as  Modified 
tbe  Act  of  July  SO,  1886.  During  this  period 
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but  two  oonntles  were  created.  The  act  cre- 
ating Park  county,  aroroved  February  2S, 
1887,  provides  that  *tb»  Tillage  of  Llvtogatoii 
*  •  *  shall  be  the  county,  seat  of  said 
Park  connty  until  some  other  place  •  *  * 
shall  be  dea^nated  as  provided  by  lav,"  fol- 
knred  by  a  proT^n  for  the  location  of  the 
pmnanent  county  seat  1^  a  vote  tho  peo- 
ple. Compiled  Statutes  1887.  pw  1288.  The 
act  creating  Cascade  county  designates  Great 
Falls  SB  the  county  seat,  followed  by  lan- 
coage  dmllar  to  that  above;  except  t^t  no 
prorislMi  la  made  for  the  location  of  the  pw^ 
manent  county  seat  Laws  1887  (Fifteenth 
Extra  Session  1887)  p.  105. 

When  the  Constltotion  was  adopted,  28  of 
fbe  24  subjects  contained  in  the  act  of  July 
30,  1888,  were  incorporated  in  aectlon  26, 
ait  B,  wijth  10  other  similar  subjects.  The 
act  of  July  90, 1886,  prohibited  the  territorial 
Legislature  from  Incorporating  cities  or 
towns  by  spei^  act  Section  26,  art  S,  of 
the  Constitntlon,  does  not  contain  that  pro- 
hibitiou;  bnt  in  other  respects  the  Consti- 
tntkm  follows  the  exact  language  of  the  act 
of  Congress  In  prohibiting  the  Legislature 
from  pasring  any  local  or  special  laws  for 
granting  divorces,  changing  the  names  of  per- 
sona or  places,  locating  or  changing  connty 
■eata,  etc 

3.  Undw  tbtf  Constitution.  Since  ttie  adop- 
tion of  the  Constitution,  11  counties  had  been 
created  wbax  ttie  act  now  under  consldera- 
tlm  was  before  the  Ijegislature.  The  provl- 
rions  of  the  several  acts  creating  Flathead, 
Teton,  Carbon,  Granite,  Sweet  Grass,  and 
Sanders  counties  artf  i^milar  and  similar  to 
the  provbdons  of  the  act  now  under  consid- 
eration. A  temporary  or  provisional  coun^ 
■eat  was  named,  and  provision  made  for  an 
eleetlon  by  the  voters  of  the  respective  coun- 
ties to  finally  fix  and  determine  the  location 
of  a  permanent  coun^  seat.  In  the  acts  ere* 
ating  Valley.  Bavalll,  Broadwater,  and  Rose- 
bud, a  temporary  or  provisional  county  seat 
viifi  named,  and  the  act  in  each  Instance  pro- 
vides that  tbe  place  so  named  shall  ,be  the 
nmnty  seat  *^ntil  some  oth^  place  wlthtn 
said  county  shall  be  designated  as  such  in 
the  mode  and  manner  provided  by  law" 
(Valley  County  Act  [Laws  1883.  p.  202]) ;  or 
'^Hl  some  other 'place  *  *  *  shall  be 
deMsnated  as  provided  by  law"  (Ravalli 
County  Act  [Laws  1883,  p.  209];  Broad- 
water  County  Act  [Laws  1897,  p.  451);  or 
^mtn  the  permanent  oonnly  seat  shall  be 
deslimated  in  the  mode  and  manner  provid- 
ed by  law"  (Rosebud  County  Act  [Lawu 
19(U.  p.  971).  The  act  creating  Powell  county 
imldes  tbat  Deer  Lodge  "shall  be  and  re- 
main, until  lawfully  changed  in  the  manner 
provided  by  law,  the  county  seat  of  Powell 
coDnty.**  Laws  1901,  p.  101. 

It  win  be  observed  that  during  the  first 
period  abovc^  the  territorial  Legislature  had 
nsorted  to  eadi  of  three  methods  for  locat- 
ing permanently  county  seats:  (1)  By  permit- 
ting  tba  voters  to  det^mine  tlw  question  by 


ballot  aa  in  the  original  counties  and  Mea- 
gher coun^;  or  ^  by  namli^  the  perma- 
nent county  seat  In  t^e  act  creating  the  coun- 
ty, as  in  Dawson,  Silver  Bow,  Tellowstone, 
and  Fergus;  or  &)  by  locating  the  perma- 
nent connty  seat  by  a  separate  special  act, 
as  in  Custer  county.  But  no  matter  which 
method  was  employed,  the  subject  was  cod.- 
trolled  by  a  special  act  in  every  Instance,  and 
this  fact  Is  peculiarly  pwtlnent  when  we  un- 
dwtake  to  analyze  the  act  of  Congress  of 
July  90, 1^  By  that  act  the  Congress  said 
to  the  territorial  Legislature  of  Uontana: 
"Hereafter  you  shall  not  pass  special  laws 
for  granting;  divorces,  changing  the  names  of 
persons  or  places,  locating  or  changing  coun- 
ty seats,  regulating  the  practice  in  courts  of 
justice,  etc.,  and  in  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted."  The  language  ia 
perfectly  plain,  bnt  what  does  it  mean?  Did 
the  Coiucress  intend  to  say  to  the  Le^ala- 
ture:  "Ton  shall  not  paas  a  special  law 
granting  a  divorce  to  John  Doe,  but  yon  may 
submit  the  matter  by  a  special  act  to  the 
voters  of  his  community  to  determine  by  bal- 
lot whether  or  not  John  Doe  shall  be  relieved 
from  the  bonds  of  matrimony?"  Did  it  In- 
tend to  say  to  the  Legislature:  "Tou  shall 
not  pass  a  special  act  changhig  the  name  of 
Sing  On.  bnt  you  may  by  special  act  author- 
ize some  other  body  to  do  so,  or  yon  may 
submit  the  question  to  a  vote  of  the  people  of 
Lewis  and  Clarke  county?"  Or  did  It  not 
mean  to  say:  "You  shall  not  pass  special 
laws  upon  any  of  these  subjects,  and  neither 
shall  yon  accomplish  the  some  purpose,  by 
Indirection,  by  referring  the  matter  by  spe- 
cial act  to  any  other  body?"  In  other  words, 
is  it  not  perfectly  apparent  that  the  Congress 
meant  to  say:  "These  subjects  shall  here- 
after be  controlled  by  general  laws  of  uni- 
form operation,  and  not  otherwise?"  To  say 
tbat  the  Congress  Intended  that  the  terri- 
torial Legislature  might  by  special  law  refer 
any  of  the  matters  just  enumerated  to  a  vote 
of  the  people  would  be  so  ridiculous  that  it 
would  not  be  insisted  upon  by  any  one.  If 
that  is  true,  why  should  a  different  rule  be 
applied  to  the  provision  relating  to  the  loca- 
tion of  a  county  seat?  No  distinction  ia 
made  in  the  act  between  the  different  sub- 
jects treated,  and  there  cannot  be  suggested 
a  reason  for  one  rule  as  to  the  others  and 
a  different  mle  as  to  this  last  one.  Tbat  the 
Congress  intended  tbat  all  of  these  enu- 
merated subjects  should  be  continued  by  gen- 
eral laws  Is  perfectly  manifest. 

We  are  not  left  In  doubt  altogether  or  en- 
tirely free  to  specalate  as  to  the  intention 
of  the  Congress  In  pafwimi  this  measure; 
for,  aside  from  the  manifest  purpose  contain- 
ed In  the  cottdadlng  clause  of  section  1.  the 
legislative  history  of  the  act  precludes  the 
possibility  of  a  doubt  The  bill  for  the  act 
(H.  R.  5179)  was  Introduced  in  the  House 
of  Representatives  by  WilHam  M.  Sprlneer, 
of  Illinois.   It  was  referred  to  the  commit- 
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tee  OB  tenltories,  of  which  Mr.  Springer 
was  a  member,  favorably  r^rted,  and  the 
report  adopted.  The  Oongresslonal  Record 
discloses  that  when  the  bill  was  ap  for  final 
passage  In  the  Honse,  its  author,  Mr.  Spring- 
er, said:  "Mr.  Speaker,  the  provisions  of 
this  bill  are  coided  verbatim  from  the  Con- 
stitution of  the  state  of  Illinois,  and  similar 
provisions  will  be  found  In  tbe  Constitutions 
of  most  of  the  states  of  the  Union.  The  bill 
simply  ixohlbits  the  passage,  in  the  cases 
enumerated,  of  local  or  special  laws  in  the 
terrltoiiea  I  think  (me  of  the  greatest 
abuses  in  the  territories  has  been  the  pas- 
sage of  laws  of  this  character.  This  bill,  if 
passed,  will  require  general  Ums  on  these 
svibjecis,  instead  of  special  ones.  The  subject 
has  been  discussed  in  most  of  our  states  In 
the  formation  of  our  state  ConstltutlonB,  and 
wherever  provisions  of  this  chamcter  have 
been  adopted  the  most  salutary  results  have 
followed.  I  think  tbe  same  benefits  should 
be  extended  to  the  territories."  Volume  17, 
Gong.  Rec.  4062.  There  was  not  any  further 
discussion  of  the  measure  on  Its  merits  in 
either  branch  of  Congress,  but  this  construc- 
tion €ft  it  by  its  author  appears  to  have  been 
accepted  as  cwrectly  voicing  the  intention 
•f  Congress  in  passing  the  measure; 

[21  In  State  ex  rel.  Hay  v.  Blndson,  40 
Mont  ft53,  106  Pac.  362,  this  court  announc- 
ed the  universal  rule  of  statutory  construc- 
tion as  follows:  "A  thing  which  Is  within 
the  Intention  of  the  makers  of  a  statute  la 
as  much  within  the  statute  as  if  It  were 
wltbln  the  letter.  •  •  •  Necessarily  the 
courts  must  look  to  tbe  statute  itself,  Its 
history,  or  both,  for  the  key  to  the  legisla- 
tive Intent"  Applying  this  rule,  and  4he 
act  of  July  SO;  1^6,  in  plain  and  unmistak- 
able terms  declared  that  a  permanent  coun- 
ty seat  in  any  of  the  territories  could  be 
located  thereafter  only  by  a  general  law. 

It  might  appear  that  undue  prominence 
has  beea  given  to  -  tbe  act  of  Ju^  80,  1886, 
and  the  manifest  Intention  of  the  Congress 
in  passing  it;  but  not  so.  When  our  con- 
stitutional convention  assembled  In  1889,  it 
took  the  provisions  of  the  act  of  July  30, 
1886,  bodily  and  Incorporated  them  in  see- 
tlMi  26  of  article  5,  without  the  change  of  a 
word,  eliminating  only  one  provision,  that 
against  the  incorporation  ot  cities  and  towns. 
Tbis  la  conceded  by  counsel  for  relator  In 
their  original  brief.  If  the  framers  of  our 
CouBtltntlon  meant  anything,  then,  by  thus 
borrowing  from  the  act  of  the  Congress  the 
matters  contained  in  the  prohibition  in  sec- 
tion 20,  art.  6,  they  meant  to  give  tbe  same 
effect  to  this  part  of  the  CouBtltntion  as  was 
given  to  the  act  of  the  Congress.  They 
meant  that  the  same  purpose  which  prompt- 
ed the  enactment  of  the  one  likewise  prompt- 
ed the  other.  They  meant  that  the  same 
inteutioa  should  be  a  part  of  each,  and  the 
Congress  having  manifested  Its  intention 
that  the  location  of  a  county  seat  should 
be  goveraed  exclusively  by  g^eral  laws,  the 


framOTS  ot  our  Gonstltntloii  Intended  tbat 
the  same  rule  should  xwevall  under  statehood. 
That  intention  is  manifested  also  by  the 
terms  of  the  .Constitution  Itself.  Many  of 
the  older  states  have  constitutional  iwohibl- 
tlona  similar  to  those  contained  In  sectlcHi 
26,  art  6,  of  ours.  In  the  Gonstltntlon  of 
Florida,  there  Is  a  section  (article  8,  I  20) 
enumerating  a  list  of  subjects  npmi  wfaicdi 
the  Legislature  Is  forbidden  to  pass  local 
ot  special  laws;  then  follows  this  provision: 
"In  all  cases  mumerated  in  the  preeediDg 
section,  all  laws  shall  be  general  and  of  niii- 
form  operatltm  throughout  the  state."  Ar^ 
tide  3,  §  21.  The  Constitution  of  Iowa  (ar- 
tlde  8,  I  30),  after  enumerating  the  prohibit- 
ed subjects,  proceeds:  "In  all  ttie  cases 
numerated,  and  in  all  otbor  cases  where  a 
general  law  can  be  made  arpllcable,  all  laws 
^11  be  graieral  and  of  uniform  pperatlon 
throughout  the  state"  Our  Constitution, 
after  enumerating  tbe  subjects  upon  which 
the  L^islature  Is  prohU)lted  from  passing 
local  or  .special  laws,  proceeds:  "In  ali 
other  cases  where  a  graeral  law  can  be  made 
applicable  no  special  law  diall  be  enacted." 
It  Is  not  possible  that  any  doubt  coald  arise 
as  to  the  meaning  of  that  portion  of  the 
Florida  Constitution  Quoted  above 

But  there  Is  not  any  difference  In  me'mlng 
between  the  language  in  tbe  Florida  or 
Iowa  Constitution  and  tbat  In  our  own  Con- 
stltutlon  abov&  When  framers  of  our  Con- 
stitution said  the  L^islature  shall  not  pass 
special  laws  for  granting  divortes  or  locat- 
ing county  seats,  they  knew  that  tliese  sub- 
jects must  of  necessity  be  dealt  with  by 
law,  and  in  prohibiting  special  lam  they 
Impliedly  commanded  that  th^  be  dealt  with 
only  by  general  laws.  When  a  special  law  is 
prohibited,  a  general  law  cmly  can  be  enact- 
ed, for  there  are  not  any  other  kinds.  View- 
ed In  the  light  of  the  history  snrroundlTig  Its 
origin,  the  concluding  prohibition  of  section 
26,  art  6,  of  our  Constitution  above,  mepus 
Jnst  what  the  Florida  Constitution  mems: 
"In  all  cases  enumerated  all  laws  Fbnll  be 
general  and  of  uniform  operntlfm  through- 
out the  state."  That  tbe  prohibition  In  sec- 
tion 26,  art  6,  Is  ab<'olu(e  does  not  admit 
of  doubt  State  ex  rel.  West  t.  City  of 
Des  Moines,  96  Iowa,  521,  65  N.  W.  818. 
31  L.  B.  A  1S6,  69  Am.  St  Rep.  381.  In 
addition  to  this  manifestation  by  the  fram- 
ers of  the  Constitution  of  their  Intention  in 
drafting  tbe  provision  in  sectlcm  26,  art  5. 
it  is  worthy  of  note  that,  since  the  adoption 
of  the  Constitutiob,  the  Legislature  of  this 
state,  in  treating  of  any  of  the  enumerated 
subjecta  in  that  section,  excepting  locating 
county  seats,  has  done  so  by  general  laws. 
This  practice  has  been  absolutely  uniform 
for  more  than  20  years,  and  taids  at  least 
to  evince  a  legislative  construction  of  our 
constitutional  provision  In  harmony  with  the 
views  here  indicated.  On  the  otber  hand 
there  has  not  been  any  uniform  construction 
of  the  provision,  ao  far  as  it  relates  to  tbe 
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location  of  connty  matB,  Hathead,  Teton, 
Onulte,  CarlMHi,  Sweet  Oiass,  and  Sanders 
CDOutleB  were  created  by  special  acts  similar 
to  the  one  now  under  condderatlon.  But 
Tallej,  BaTaUl,  Broadwater,  and  Boaebud 
voe  created  by  special  acta  In  which  no 
porlaltm  vhaterer  was  made  for  the  loca' 
tion  of  the  permanent  coun^  seat  in  any 
one  of  these  counties;  whUe  in  the  case  of 
Powell  county  it  would  appear  that  the 
Leglslatore  undertook  to  locate  definitely  the 
comity  seat  of  that  county  in  the  act  creat- 
ing It 

Under  a  constitution  the  meaning  of  which 
cannot  be  dlstlngulsbed  from  our  own,  or 
flrom  the  act  of  July  BO,  1886,  the  Supreme 
Court  of  West  Virginia,  in  a  case  Involving 
tlie  same  question  as  Is  now  before  ua,  held 
that  the  constitutional  prohibition  is  not 
limited  to  forbidding  a  special  law  which  In 
terms  definitely  locates  a  county  seat,  but  Is 
intended  to  forbid  as  well  special  l^slation 
which  seeks  to  accomplish  the  purpose  by 
mbmitting  the  matter  to  a  vote  of  the  peo- 
irie;  In  other  words,  the  constitutional  pro- 
hibition la  aimed  against  the  kind  of  legis- 
lation employed  for  the  purpose.  Groves 
Coanty  Court,  42  W.  Va.  687,  26  S.  B.  460. 

The  framers  of  our  Oonstltntion  declared 
in  most  vigorous  terms  that  the  Le^slatnre 
shall  not  pass  local  or  special  laws  uiion  any 
sobject,  if  a  general  law  can  be  made  appli- 
cable, and  by  prohiUttng  special  laws  upon 
the  inrticular  subjects  enumerated  in  section 
26,  art  5,  th^  declared  that  general  laws 
can  be  made  applicable  to  all  of  those  sub- 
jects, one  of  wliich  Is  locating  or  <AangIng 
county  seata 

The  cases  which  rect^Ize  the  right  of  the 
Legislature  by  special  act  to  designate  a  tem- 
porary county  seat  for  a  newly  created  conn- 
tj  make  a  clear  distinction  betwera  a  tempos 
ra^  or  proiislonal  county  seat  and  a  county 
sett  actually  located.  Doan  t.  Commission- 
ers,  2  Idaho,  TBI.  26  Pac.  167;  Id^  26  Pac. 
167  ;i  Attorney  General  v.  Board,  64  Silcb. 
GOT,  31  N.  -W.  039. 

In  their  <niglnal  brtef  coansel  for  relator 
■ay:  **  'Locating*  means  establishing  a  fixed 
and  permanent  county  seat,  and  'changing 
coosty  seats'  means  the  removal  of  an  estab> 
Ifshed,  fixed,  and  permanent  county  seat  to 
another  established,  fixed,  and  permanent 
ooonty  seat"  We  agree  with  this  fully,  and 
we  may  add:  To  remove  a  county  seat  means 
to  diangB  it  timn  one  fixed  place' to  another 
fixed  place.  As  osed  in  the  Constitution, 
with  reference  to  county  seata,  "<^ange"  and 
"remove"  of  necessity  mean  the  same  thing 
aad  are  used  Interchangeably,  or  aa  synony- 
Biona.  The  provision  with  ref6r«ice  to  lo- 
cating a  county  seat  is  operative  only  before 
a  permanent  county  seat  has  been  fixed  or  es- 
tablished, while  the  provisions  relating  to 
change  or  removal  are  operative  only  attet  a 


*  Reported  Id  fall  In  tb«  Paolflc  Reporter;  report- 
(i  u  B  naiDoruidiim  dedafon  without  opinion  In 


permanent  coanty  seat  has  been  established. 
Doan  V.  Commissioners,  supra.  The  cases 
dealing  with  questions  of  removal  of  county 
seats  cannot  have  any  application  to  the 
question  isvolved  here. 

Iti  We  assume,  for  the  purposes  of  this 
case,  that  the  Legislature  may  by  special  act 
create  a  coanty  and  name  a  provisional  coun- 
ty seat,  but  beyond  that  it  cannot  go,  so  far 
as  any  question  involved  here  Is  concerned. 
But  it  Is  su^ested  that  the  failure  of  the 
Legislature  to  pass  a  general  law  for  the  lo- 
cation of  county  seats  would  defeat  the  will 
of  the  framers  at  the  Constitution  In  draft- 
ing section  26,  art  5,  and  the  will  of  the 
people  in  adopting  it  by  continuing  the  pro- 
visional county  seat  for  an  indefinite  period 
of  time,  and  this  may  be  so ;  but  the  same 
thing  may  also  occur  in  many  other  Id- 
stances.  Our  Constitution  contains  at  least 
17  distinct  provisions.  In  each  of  which  the 
Legislature  is  commanded  to  do  some  paN 
ticular  act ;  but  there,  is  no  means  of  coerc- 
ing the  L^lslature,  and  Its  failure  to  re- 
spond loi  these  particulars,  or  in  any  of  them, 
to  that  extent  defeats  the  will  of  the  framers 
of  the  Constitution  and  the  people.  But  for 
such  failure,  If  any,  on  the  part  of  the  law- 
makers, the  people  always  have  a  means  of 
redress  at  the  polls.  But  the  fact  if  it  Is  a 
fact  that  the  Legislature  has  been  derelict  In 
falling  to  pass  a  general  law  for  the  location 
of  permanent  county  seats  does  not  Justify  a 
special  law  which  Is  prohibited.  As  between 
the  Constitution  and  laws  of  this  state,  the 
Constitution  is  supreme  and  in  determining 
the  question  before  us  we  have  but  to  com- 
pare the  act  in  question  with  the  Constitu- 
tion, and  If  they  conflict  It  is  our  duty  to  iq>- 
bold  the  Constitution,  let  the  consequences 
be  what  they  may  be.  Our  last  Legislative 
Assembly,  apparently  recognizing  the  neces- 
sity for  a  general  law  for  locating  county 
seats,  passed  a  measure  evidently  designed 
to  supply  the  deficiency  in  our  laws. 

It  is  also  suggested  In  the  brief  of  coun- 
sel for  relator  that  if  this  act  cannot  be  up- 
held as  one  providing  for  a  vote  to  locate  the 
permanent  connty  seat  it  can  be  upheld  as 
one  providing  for  a  vote  upon  the  question 
of  a  temporary  county  seat;  but  this  cannot 
be  so.  Such  a  conclusion  would  be  directly 
antagonistic  to  the  manifest  Intention  of  the 
Legislature.  Section  3  of  the  act  creating 
Llnc<^  county  provides  for  submitting  to 
the  voters  the  question  of  the  location  of  a 
permanent  county  seat  and  It  was  upon  that 
question  that  the  people  voted,  not  upon  the 
question  of  a  temporary  county  seat 

The  act  creating  Lincoln  county,  in  so  far 
as  it  attemptb  to  make  fwovislon  for  the  per- 
manoat  location  of  the  county  seat  la  nncon- 
stitutional  and  void,  being  a  local  and  spe- 
cial act  directly  prohibited  by  section  26,  art. 
5,  of  the  Constitution.  This  ccmcluslon  does 
not  interfere  in  the  least  with  the  applica- 
tion of  the  principle  of  local  self-government 
We  do  not  hold  that  the  peopl«  of  Lbuxdn 
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county  maj  not  by  TOte  determine  where  the 
permanent  county  seat  shall  be  located.  We 
do  say  that  If  th^  proceed  to  tbat  end  it 
mast  be  done  under  a  general  law  of  nnlTorm 
operation. 

The  motion  and  demurrer  are  anstalued, 
and  this  proceeding  is  dlamlsBed. 
DlsmlBsed. 

BRAXTLT,  O.  J.  When  tbld  case  was 
first  decided,  X  was  Indlned  to  the  Tlew  that 
the  provision  of  the  act  permitting  the  voters 
of  Lincoln  coon^  to  locate  the  permanent 
county  seat  is  not  open  to  the  objection  that 
It  is  special  legislation  within  the  purview  of 
the  Constitution;  but,  upon  examination  of 
the  history  of  the  prohibition  and  further 
consld^tlon  of  the  purpose  had  In  view  by 
its  adoption,  I  am  satisfied  that  the  conclu- 
sion reached  Mr.  Justice  HOLLOWAY,  is 
correct  I  tiierefore  concur. 

SMITH,  J.,  dissents. 


GRICE  v.  CLEARWATER  TIMBER  CO. 
(Supreme  Court  ot  Idaho.    June  19,  19110 

(8yttabu$  Ip  ike  VourU} 

1.  Statutes  (i  97*)— Special  Laws— Valid- 

ITI. 

The  Legislature  passed  a  special  or  local 
act,  which  was  approved  February  15,  1911,  en- 
titled "An  act  relating  to  dama  and  booms  in 
the  North  fork  of  the  Clearwater  river  and  In 
the  tributaries  thereof,"  etc.  (Seas,  Laws  1911, 
p.  343),  which  act  authorized  the  coostnictioQ 
of  dams  and  bocuis  In  said  river  and  tributaries 
thereof,  and  provided  that  any  such  dam  or 
boom  shall  have  connected  therewith  sluiceways 
or  other  fixtures,  appliance,  or  opening  sufficient 
and  so  arranged  as  to  permit  floatiog  timber  in 
the  form  of  loose  logs,  boards,  plan&a,  lumber, 
ties,  poles,  rails,  posts,  cordwood,  or  bMima,  but 
not  in  rafts,  booms,  or  brails,  to  pass  around, 
through,  or  over  such  dam  or  booms  without  un- 
reasonable delay  or  hindrance. 

lEd.  Note— For  other  cases,  see  Statutes,  Gent. 
Dig.  Si  108.  109;  Dec.  Dig.  8  97.*] 

2.  Statutes  (§  97*)— Special  Laws— Hioh- 

WATS. 

The  Legislature  is  prohibited  by  the  pro- 
visions of  section  10,  arL  3,  of  the  state  Consti- 
tution from  passing  any  local  or  special  laws 
autliorizing  the  "laying  out,  opening,  altering, 
malDtaioing.  working  OD,  or  vacating  roads, 
highways,  streets,  alleys,  town  plats,  parks,  cem- 
eteries, or  any  public  grounds  not  owned  by  the 
state." 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {f  108,  109 ;  Dec.  Dig.  S  97.*] 

8.  Statcttes  (5  97*)— Special  Laws— "Hiqh- 

WAT." 

The  word  "highway"  is  defined  by  sectiwi 
8.'50,  Rev,  St,  1SS7,  as  follows:  "Highways  are 
roads,  strefits  or  allp.vs,  and  bridges,  laid  out  or 
rrpcted  by  the  public,  or  if  laid  oat  or  erected 
by  others,  dedicated  or  abandoned  to  the  pub- 
lic." 

[Ed.  Note,— For  other  cases,  see  Statutes. 
Cent  Dig.  §§  108,  109;  Dec.  Dig.  <  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3201-S300;  T(d.  8,  p.  7«7&] 


4.  Statutbs  (I  97*)  —  Special  Laws  —  Hiaa- 

WATS— COHSTTTimONAL  PBOVISIONS. 

The  framers  of  the  Constitution  evidently 
used  the  word  "highway"  in  Its  ordinary  and 
popular  sense,  and  as  defined  by  said  section  of 
the  statute  which  was  in  force  at  the  time  <^ 
the  adoption  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  108,  109;  Dec  Dig.  |  97.  •] 

5.  Statutes  (|  97*)— Special  Laws— "Hioh- 
wat" — Cokstitdtional  PaOVISIONS. 

While  the  word  "highway''  in  its  brosdest 
sense  would  include  navigable  rivers  and  lakes, 
the  firamers  of  the  Constitution  did  not  use  tho 
term  in  any  sadi  broad  and  extensive  sense. 
That  word  in  Its  ordlnaiy  and  popular  sense 
refers  to  ordinary  roads  and  highways  which 
are  under  the  care  of  local  authorities,  and  the 
term  as  there  used  has  reference  to  highways 
opening  through  the  country  upon  lands  for  the 
travel  of  the  public  generally, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  $|  108,  109;  Dec.  Dig.  §  97.*] 

6.  OOHBTITtmONAL  LAW  (J  13*)— CONSTBtJO- 
TION  OF  CONSTTTUTION. 

In  construing  the  provisions  of  the  Consti- 
tution, they  should  he  construed  in  such  a  way 
as  to  give  the  Constitution  practical  effect  ac- 
cording to  the  intention  of  the  body  that  framed 
it  and  the  people  who  adopted  it. 

[EH  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  10;  Dec.  Dig.  1.13.*] 

7.  CoNSTITtmONAL  LAW  (J  46*)— VALiniTT  OF 

Statutes— CoNSTBucnoN. 

When  a  statute  can  be  reasonably  construed 
and  applied  In  a  manner  to  avoid  ccmflict  with 
the  Coiutitution,  such  construction  will  be 
adopted  by  the  conrts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent,  Dig.  |  46;  Dec.  Dig.  {  48.*] 

8.  cohbtitctiowai-  law  (8  48*>— valid  itt  op 
Statutes— Pbestjjiptions. 

In  cases  of  doubt  as  to  the  conatltntionalitT 
of  the  statute,  the  statute  must  be  sustained. 

[Ed.  Nota— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  46;  Dec  Dig.  S  48.*] 

.  Appeal  from  District  Court,  Nei  Perce 
County ;  Edgar  C.  Steele,  Judge, 

Action  by  Otto  Grlce  against  the  Clearwa- 
ter Timber  Company.  Judgm^t  for  defend- 
ant, and  plaintiff  appeals.  AfSrmed. 

Fred  E.  Butler,  for  appelant  James  B. 
Babb,  for  respondent  D.  0.  McDougall,  At- 
ty.  Gen.,  and  J.  H.  Peterson  and  O.  M.  Tan 
Dqyn,  Asst  Attys.  Gen.,  amid  cttrise. 

SULLIVAN,  J.  This  action  was  brought 
by  the  idaintur,  as  owner  of  timber  land  ad- 
jacent to  the  North  fork  ot  the  Clearwater 
river  in  Nez  Peroe  county,  on  behalf  of  him- 
self and  all  other  timber  ovniers  similarly 
situated,  to  restrain  the  defendant  from 
erecting  and  constructing  a  dam  In  the  North 
fork  of  Clearwater  river,  without  providing  a 
sluiceway  in  such  dam  for  the  floatli^  ot 
rafta 

The  complaint  Is  quite  lengthy,  and  sets 
out  In  detail  many  facba,  showing,  among 
other  things,  that  the  Clearwater  river  flows 
through  a  rough,  mountainous  country ;  that 
ther«  are  400,000  or  600,000  acres  of  land 
bordering  on  such  river  and  its  tributaries, 
which  are  covered  with  a  heavy  growth  of 
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merchantable  timber;  tbat  Bald  river  from 
time  Immemorial  has  been  for  40  miles  above 
Its  moatb  an  open  and  navigable  river  for 
floating  logs  and  driving  rafts  for  more  tlian 
6  months  oat  of  each  year ;  and  tbAt  If  said 
dam  is  constructed  It  will  prevent  the  floa^ 
ins  of  timber  In  the  form  of  rafts  down  said 
river,  as  the  plan  for  the  coostmction  of  said 
dam  provides  for  a  sluiceway  only  10  feet 
wide,  through  which  to  float  loose  logs  and 
ottwr  timber  products.  TD  said  complaint  a 
gaeral  demurrer  was  Interposed,  which  de- 
murrer was  sustained  by  the  court,  and  Jadg- 
meat  of  dismissal  was  entered.  This  appeal 
ta  from  the  judgment.  Two  errors  are  as- 
signed, one  to  the  ^ect  that  the  court  erred 
lo  sostalning  the  demurrer  to  the  complaint, 
and  the  other  that  the  court  erred  in  dismiss- 
ing tbe  action  and  entering  Judgmmt  for  the 
defendant. 

[1,2]  The  Legislature  passed  an  act  an- 
tborlzing  the  construction  of  dams  In  the 
North  fork  of  said  river,  providing  for  sluice- 
ways of  Buffidrat  width  to  jwrmlt  the  floating 
of  timber  In  the  form  of  loose  logs,  boards, 
etc.,  but  not  in  tlie  form  of  rafts,  booms,  or 
brails.  Sesa.  Iaws  1011,  p.  343.  The  con- 
stitutionality of  Bald  act  is  put  In  issue,  and 
tbe  real  question  Is  whether  said  act  la  pro- 
hibited the  provisions  of  Mctlon  19,  art 
3,  of  the  state  Constitution,  which  la  as  fol- 
towB:  rCtae  Legislature  shall  not  pass  local 
or  special  laws  In  any  of  tbe  foilowli^  enum- 
erated cases:  *  •  •  'Authorizing  the  lay- 
ing out,  opening,  altering,  maintaining,  work- 
lug  on,  vacating  roads,  highways,  streets, 
alleys,  town  plats,  parks,  cemeteries  or  any 
pnbUc  grounds  not  owned  by  the  statev" 

It  Is  contended  by  counsel  for  appellant 
ttiat  the  North  fo^  of  Clearwater  river  is 
and  from  time  immemorial  has  been  a  navi- 
gable stream  and  a  pnUlc  highway  and  cites 
Kmt'R  Com.  (Sd  Ed.y  Tol.  3,  p.  432,  and 
Bonvler'B  Law  Dictionary  under  the  term  or 
wivd  "EOgbway,**  also  Johnson  v.  Jolmson, 
14  Idaho,  683,  9S  Pac.  489,  24  L.  H.  A  (N. 
8.)  1240,  as  holding  that  the  rivers  ^nd 
streams  of  this  state  whldi  are  capable  of 
being  med  for  tbe  purpose  of  floatli^  logs 
are  public  highways. 

[I]  It  is  admitted  that,  long  prior  to  tbe 
adoption  of  onr  Constitution,  the  North  fork 
ct  Clearwater  river  liad  bem  used  for  float- 
ing rafts  of  timber,  but  it  Is. contended  by 
connsd  tox  respondent  that  the  term  "high- 
way" as  used  in  said  section  of  oar  Gonstltu- 
ti<m  was  not  Intended  to  apply  to  navigable 
streams.  The  word  "highway"  is  defined  by 
section  850,  Rev.  St  1887  (section  874,  Rev. 
Codes)  which  was  In  force  long  before  the 
adc^tlon  of  tbe  state  Constitution.  Said  sec- 
tion Is  as  follows:  "Highways  are  roads, 
streets  or  alleys,  and  bridges,  laid  out  or 
erected  by  the  public,  or  If  laid  out  or  erect- 
ed by  others,  dedicated  or  abandoned  to  the 
pnblic."  It  is  omtended  by  counsel  for  u>- 
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pellant  that  said  provision  of  the  Constitu- 
tion does  not  and  was  not  Intended  to  indude 
the  floatable  or  navigable  streams  of  the 
state.  [4, 1}  The  framers  of  our  Constitution 
evidently  use  the  word  "highway"  in  Its  or- 
dinary and  popular  sense,  and  as  defined  by 
the  laws  of  our  state  In  force  at  the  time 
of  the  adoption  of  the  Constitution.  The 
term  "highway"  has  been  held  to  comprehend 
a  navigable  stream  or  waterway  as  well  as 
railroads,  tramways,  bridges,  ferries,  and 
canals ;  In  short,  every  public  thoroughfare 
Is  a  highway.  1  EUlott  on  Roads  and 
Streets,  |  1. 

The  precise  question  here  presented  wa» 
presented  to  the  Court  of  Appeals  In  the 
state  of  New  York  In  In  re  Bums.  150  N.  T. 
23,  49  N.  E.  246.  The  language  of  the  New 
York  Constitution  is  almost  identical  with 
the  language  above  quoted  from  the  Consti- 
tution of  Idaho;  the  only  difference  being 
that  the  prohibition  In  the  New  York  Con- 
stitution applies  only  to  roads,  highways,  or 
alleys,  whereas  in  the  Idaho  Constitution 
It  applies  to  roads,  highways,  streets,  alle^ 
town  plats,  parks,  cemeteries,  or  any  public 
grounds  not  owned  by  the  state.  In  the 
Bums  Case  the  Legislature  of  New  York  had 
declared  "Roaring  Brook,"  which  was  a  non- 
navigable  stream,  to  be  a  public  "highway," 
and  bad  provided  for  proceeding  to  render  it 
navigable  for  logs.  The  court  In  that  case 
held  that  In  a  certain  sense  streams  and  wa- 
terways are  highways;  that  the  sea  Is  said 
to  be  a  great  public  highway  of  nature ;  that 
canals  and  all  public  rivers  and  the  Great 
Lakes  are  highways;  that  the  railroads  are 
hi^ways,  and  say:  "But  surely  the  framers 
of  the  Constitution  did  not  use  the  term  in 
any  such  broad  and  extensive  sense.  Mani- 
festly it  Is  there  used  In  a  much  more  limited 
sense.  The  term.  In  Its  ordinary  and  popular 
sense,  refers  to  the  country  roads  under  the 
management  and  control  of  the  local  authori- 
ties of  tbe  several  towns  or  counties  of  the 
state.  •  •  ♦  The  framers  of  the  Consti- 
tution evidently  used  the  term  In  Its  ordinary 
and  popular  sense,  comprehending  only  the 
ordinary  roads  and  highways  under  the  care 
of  local  authorities."  It  Is  declared  by  said 
provision  of  the  Constitution  that  the  Legis- 
lature shall  not  pass  local  or  special  laws 
"authorizing  tbe  laying  out,  opening,  altering, 
maintaining,  working  on,  or  vacating  roads, 
highways,  streets,  alleys,  town  plats,  parks, 
cemeteries,  or  any  public  grounds  not  owned 
by  tbe  state."  The  word  "highways"  Is  used 
in  said  section  of  the  Constitution  with  the 
words  "roads,  streets,  alleys,  town  plats, 
parks,  and  cemeteries,"  and  It  is  dear  that 
such  a  thing  as  a  public  waterway  was  not 
In  the  minds  of  tbe  framers  of  the  Constitu- 
tion. The  "laying  out,  opening,  altering, 
maintaining,  working  on,  or  vacating"  would 
hardly  apply  to  a  water  highway,  as  water 
highways  are  natural  waterways,  and  It 
would  not  be  reasonable  to  snppose  that  the 
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framere  of  the  Constitntlon  Intended  to  ap- 
ply the  terms  laying  out,  opening,  altering, 
maintaining,  working  on,  or  Tacatlng"  to  a 
navigable  river  or  a  water  highway.  And 
the  closing  words  of  said  quoted  section 
would  Indicate  that  the  above  conclusion  is 
correct,  for  the  words  there  used  are  "or  any 
public  grounds  not  owned  by  the  state-" 
That  refers  to  grounds,  not  water  highways. 
Those  provisions  have  reference  to  the  high- 
ways or  roads  opening  throughout  the  coun- 
try upon  land  for  the  travel  of  persons  with 
their  animals  and  vehicles.  To  my  mind,  the 
provisions  of  that  section  were  Intended  to 
and  only  ai^ly  to  highways  as  defined  by 
said  section  of  the  statute,  and  do  not  in- 
clude the  navigable  streams  of  the  state. 

[61  The  Constitution  should  receive  a  rea- 
sonable construction,  and  should  be  Interpret- 
ed In  such  a  way  as  to  give  It  practical  ef- 
fect according  to  the  intention  of  the  body 
that  framed  It  and  the  people  who  adopted  It 

[7,  t]  In  cases  like  the  one  at  bar,  we 
have  well-established  rules  In  regard  to  the 
construction  of  statutes  when  their  constitu- 
tionality Is  questioned.  One  Is  that  the 
presumptions  are  all  In  favor  of  the  con- 
stitutionality of  a  statute.  Judge  Cooley  in 
his  work  on  Constitutional  Limitation  (7th 
Ed.)  page  265,  quoting  from  Newland  v. 
Marsh,  19  111.  376,  states  the  rule  as  follows: 
"Whenever  an  act  of  the  L^rislature  can  be 
so  construed  and  applied  as  to  avoid  con- 
flict with  the  Constitution  and  give  It  the 
force  of  law,  such  constmction  will  be  adopt- 
ed by  the  courts";  and  It  Is  held  by  many 
courts  that  where  there  Is  room  for  two  con- 
structions of  a  statute,  both  equally  obvious 
and  equally  reasonably  the  court  must,  in 
deference  to  the  Legislature  of  the  state,  as- 
sume that  It  did  not  overlook  the  provisions 
of  the  Constitution,  and  designed  the  act  to 
take  effect  In  this  ease  It  is  the  duty  of  the 
court  to  adopt  the  construction  which,  with- 
out doing  violence  to  the  fair  meaning  of 
the  words  used,  brings  the  statute  into  har- 
mony with  the  provisions  of  the  Constitu- 
tion. See  De  Camp  v.  Dix,  159  N.  Y.  436,  64 
N.  B.  63,  and  authorities  there  cited.  This 
court  held  In  Sabln  v.  Curtis,  8  Idaho  (Hash.) 
662,  S2  Pac.  1130,  that  the  conflict  or  repug- 
nancy between  the  statute  and  the  Constitu- 
tion must  be  clear,  and  tiie  statutory  and 
constitutional  provisions  must  be  so  contrary 
to  each  other  that  they  cannot  be  reconciled, 
and  only  when  the  court  Is  clearly  satisfied 
that  such  conflict  exists  will  they  declare 
the  statute  unconstitutlonaL  In  cases  of 
doubt  as  to  the  constitutionality  of  a  stat- 
ute, the  statute  must  be  sustained.  In  Doan 
T.  Board  of  Com'rs.,  8  Idaho  (Hash.)  88,  26 
Pac  167,  this  court  held  that  it  is  the  duty 
of  the  court  to  give  both  the  statute  and 
the  Constitution  such  construction  as  will 
give  effect  to  both,  unless  the  statute  is  so 
clearly  r^ugnant  to  the  Constitution  as  to 
admit  of  no  other  raoKmaMa  oonatructton. 


To  adopt  the  construction  contended  for  by 
appellant  would,  it  seems,  require  a  forced 
construction  of  the  provisions  of  said  sec- 
tion of  the  Constitution,  as  the  language  there 
used,  if  tak^  In  its  popular  and  ordinary 
meaning,  does  not  include  water  highways. 
Under  the  provisions  of  our  statute,  the  coan- 
ty  commissioners  have  general  charge  and 
supervision  over  the  highways  of  their  coun- 
ties. Section  882,  Rev.  Codes.  They  have 
authority  to  appoint  road  overseers,  and  un- 
der section  885  a  road  overseer,  under  tbe 
direction  and  supervision  and  pursuant  to 
orders  of  the  board  of  commissioners,  must 
"(1)  take  charge  of  the  public  hlgjiways 
within  their  respective  districts,  and  (2)  keep 
them  clear  from  obstructions  and  in  good  re- 
pair." Would  it  be  contended  for  a  moment 
that  under  that  section,  if  a  navigable  stream 
was  flowing  through  a  read  district,  that  it 
would  be  the  duty  of  the  road  overseers  or 
county  commissioners  to  see  that  said  naviga- 
ble river  was  kept  In  proper  repair  and  free 
from  all  obstructions?  We  think  not.  re- 
gardless of  the  fact  that  subdivision  2,  above 
quoted,  commands  the  road  overseers  to  keep 
all  public  highways  within  their  districts 
"clear  from  obstructions  and  In  good  repair." 

In  the  case  of  Faust  v.  City  of  Cleveland. 
121  Fed.  810,  68  C.  C.  A.  194,  the  plalnUff 
was  the  owner  of  a  steam  tug  which  came 
Into  collision  with  a  snag  or  other  submerg- 
ed obstruction  in  the  river  Cuyahoga,  lying 
within  the  corporate  limits  of  the  city  of 
Cleveland,  and  was  sunk  and  totally  lost  as 
a  consequpnce.  It  is  averred  that  the  mu- 
nicipality was  under  a  duty  to  keep  the  har- 
bor or  river  within  its  limits  free  from  such 
obstructions,  and  that  it  had  for  a  long 
time  prior  to  the  loss  of  said  vessel  exer- 
cised control  and  supervision  over  the  river 
where  the  disaster  complained  of  occurred, 
and  that  the  municipality  had  notice  of  this 
particular  obstruction,  and  time  to  remove 
it  before  the  collision.  The  argument  for 
the  plaintiff  was  that  the  river  within  the 
limits  of  tbe  city  was  a  "highway,"  within 
tbe  meaning  of  section  2640,  Rev.  St  Ohio 
1892,  definhig  the  duties  of  Ohio  municipal- 
ities. Said  section  is  as  follows:  "The 
council  shall  have  the  care,  supervision  and 
control  of  all  public  highways,  streets,  ave- 
nues, alleys,  sidewalks,  public  grounds  and 
bridges  within  the  corporation,  and  shall 
cause  the  same  to  be  kept  open  and  in  re- 
pair and  free  from  nuisance."  The  conrt 
held  that  said  river  was  a  "highway"  used 
for  the  passage  of  vessels  engaged  in  for- 
eign and  Interstate  commerce  as  well  as  do- 
mestic traffic,  but  held  that  it  was  not  such 
a  highway  as  would  come  within  the  provi- 
sions of  said  section.  The  court  said:  "The 
word  'highway'  Is  a  very  broad  term,  and 
may,  as  a  generic  word,  include  every  possi- 
ble thoroughfare.  Thus,  as  noticed  by  the 
court  below,  a  railroad  Is  a  highway,  and 
it  the  word  u  naed  in  ttiis  Ohio  statute 
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Is  to  be  regarded  as  used  In  Its  broadest 
■ense^  tba  raUroada  within  tbe  olty  vonld 
lEkewIae  foil  wlttaln  tbe  care  of  tbe  dtr — 
a  resalt  qoite  absurd,  as  all  mnst  confess" — 
and  bold  tbat  tbe  <Atj  was  not  liable. 

In  tbe  case  of  Haniganlt  t.  Springs,  199 
U.  &  473,  26  Sup.  Ct  127,  00  L.  Ed.  274, 
tbe  Bapieme  Court  of  tbe  United  States  bad 
QDdra'  consideration  a  special  act  of  tbe  Leg- 
islature of  Sontb  Carolina  antburlxlng  tbe 
ctMutmction  of  a  dam  across  a  partleolar 
stream,  and  tbls  was  claimed  to  be  in  Tiola- 
Uou  of  a  proTlslon  of  tbe  Constitution  of 
Quit  state  problblttng  special  legislation. 
Sndi  prOTteion  problbited  q)eclal  and  local 
laws  on  tbe  subjects  motioned  tbereln,  one 
of  which  Is  in  the  following  terms:  "To  lay 
OQt,  open,  alter,  or  work  roads  or  high- 
ways." It  was  there  held  that  tbe  word 
"hi^way"  most  be  used  in  tbe  ordinary 
sense  of  a  public  road,  and  tbat  tbe  prohibi- 
tion did  not  apply  to  waterways.  Tbe  court 
tbea  bolda.  In  effect,  that  although  a  rlrer 
may  for  the  purpose  of  transit  and  trar- 
d  be  a  highway,  In  the  prohibition  con- 
tained in  the  Constitution  of  South  Carolina 
ai^lost  special  legislation  in  regard  to  high- 
ways, that  word  is  used  in  Its  ordinary 
sense,  and  the  prohlbitlcHi  Is  Inapplicable  to 
water  talghways.  In  tbe  opinion  the  court 
said:  "It  is  also  assigned  as  error  that  the 
act  of  1903  la  obnoxious  to  the  following 
proTlslons  of  the  Constitution  of  South  Car- 
olina, *  «  •  that  'the  General  Assembly 
Of  the  state  shall  not  enact  local  or  special 
laws  concerning  any  of  tbe  following  sub- 
jects, or  for  any  of  the  following  purposes, 
to  wit:  •  •  •  (2)  To  lay  out,  open,  alter, 
or  work  roads  or  highways.'  *  •  •  Ad- 
mitting that,  for  tbe  purposes  of  transit  and 
traTei,  a  river  may  be  considered  a  high- 
way, •  ♦  •  we  tblnk  that,  in  connection 
with  the  words  *to  lay  out,  open,  alter,  or 
work  roads,'  the  word  *highwaj'  Is  used 
in  Its  ordinary  sense,  and  as  an  equivalent 
to  a  public  road.  The  power  given  by  tbls 
section  Is  evidently  inapplicable  to  water 
lilghways,  which  are  neither  laid  out,  open- 
ed, altered,  nor  woifted  In  tbe  ordinary  sense 
9t  these  words." 

Counsel  for  respcmdent  and  the  Attorney 
Genaal  have  filed  very  exhaustive  briefs 
upon  Qie  question  under  consideration,  but 
bi  oar  Tlew  of  tbe  matter  it  is  not  necessary 
in  tbii  opinion  to  further  review  any  of  the 
decMons  cited  by  counsel,  as  we  conclude 
that  said  act  ct  the  L^ilslatnre  authorizing 
ttie  Kdadnff  of  dams  In  said  North  fork  of 
tbe  Clearwater  rlvor  is  not  repugnant  to 
said  provi^ons  of  tbe  state  Constitatlon, 
and  that  tbe  court  did  not  wr  In  snstainlng 
said  demurrer  and  entering  a  Judgment  of 
dlndMal.  Costs  are  awarded  to  reepondent 

AILSmS,  F.  J.,  concurs. 


WIIiLSON  V.  BOISE  CITY. 
(Snprema  Court  of  Idaho.    June  28,  Iftll.) 

(ByUabu*  by  tU  Court.} 

1.  Municipal  Cobpobations  834*)— Dxveb- 

SlOn  OF  STBBAICS— INJUKIXS  to  PB0PBBT7— 
B^4>ODB— LlABIUTT. 

Where  a  cl^  diverts  a  stream  of  water 

from  its  natural  channel  and  undertakes  to  con- 
vey the  same  by  means  of  an  artificial  channel 
or  canal,  it  should  be  held  liable  for  the  exer- 
cise of  reasonable  care  and  diligence  in  con- 
structing a  channel  of  snlSdent  size  to  carry  the 
volume  of  water  that  may  be  reasonably  antici- 
pated or  expected  to  flow  down  the  same  and  for 
the  maintenance  of  the  same  In  a  reasonably 
safe  ccoidition. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corpotatitms,  Cent.  Dig.  I  1784;  Dee.  Dig.  t 
834.*] 

2.  Municipal  Cobpokatiohs  (|  840*)— Diveb- 
sioN  of  Stream  —  Injubt  bt  Fuiod  — Lia- 

A  municipality  will  not  be  exempt  from  lia- 
bility for  damages  on  account  of  failure  to  main- 
tain a  sufficient  artificial  channel  to  carrjt  off 
the  water  of  a  stream  that  it  has  diverted  from 
its  natural  -channel,  merely  on  the  grounds  that 
the  flooding  and  overflow  was  causM  by  an  un- 
usually heavy  rainfall  or  cloud-burst  the  like  of 
which  has  not  usually  occurred,  where  it  ap- 
pears that  a  number  of  such  rainfalls  or  cloud- 
bursts have  occurred  in  the  same  locali^  within 
the  last  preceding  15  or  20  years. 

[Kd.  Note. — For  other  cases,  see  Mnnlcipal 
Corporations,  Cent  Dig.  I  1791;  Dec.  Dig.  I 
840.*] 

8.  MUNIdPAI.  CORPOBAnONS  (|  840*)— DlVBB- 

siON  or  Stbbah— Injubt  bt  Flood— Lia- 
bility—"Act  or  God." 

A  rainfall  or  cloud-burst  which  has  irregu- 
larly and  infrequently  occurred  a  nmnber  of 
times  within  the  memory  of  man  In  a  particular 
locality,  and  has  caused  heavy  freshets  in  a  par- 
ticular stream,  is  a  thing  that  can  reasonably  be 
expected  to  occur  again,  and  Is  therefore  not 
classed  as  vis  major  or  the  "act  of  God,"  for 
whidi  the  law  of  negligence  and  damages  does 
not  hold  any  human  agency  responsible. 

[Sid.  Note. — For  other  cases,  see  Municipal 
CoiporaUons,  Cent.  Dig.  |  1791;  Dec.  Dig.  i 

For  ottier  definitions,  see  Words  and  Phrues, 
VOL  1,  pp.  11S-12S.] 

4.  Municipal  Cobpobations  (|  840*)— bivsa- 
siON  or  Stbeau— Injubt  bt  Flood— Iu- 
Biun— "Act  of  God.'* 

A  heavy  lainfall  or  dood-bnrst  and  conse- 
quent floods  unprecedented  and  so  extraordinary 
as  to  have  been  beyond  reasonable  anticipation, 
and  such  as  had  not  been  known  to  occur  in  tbe 
locality  for  a  long  series  of  years,  is  classed  in 
law  as  the  "act  of  God,"  and  no  UatAllty  attach- 
es to  any  one  for  the  damages  done  thereby. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cant  Dig.  |  ITOl;  Dec.  Dig.  f 
840.*] 

(Additional  SyUabu*  hp  BdftoHsl  StaffJ 

5.  Municipal  Cobpobations  Q  84S*)— Diveb- 
sioN  or  Stbbah— Injubt  bt  Floods— Lia* 

BILITT. 

Where  a  city,  to  prevent  damage  by  floods 
of  a  stream,  diverted  it  where  it  issued  from 
the  canyon  into  an  artificial  channel,  which  was 
not  made  large  enough  to  carry  off  water  in 
times  of  heavy  floods^,  whereby  plaintiff's  lands 
were  damaged,  the  city  cannot  escape  liability 
therefor,  because  after  the  diversion  tbe  owner 
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of  lands,  at  the  point  of  diversion,  through  which 
the  original  channel  ran,  raised  the  wall  of  the 
new  channel  so  as  to  prevent  flood  water  from 
damasing  the  lands,  thereby  throwing  the  en- 
tire volume  of  flood  water  into  the  new  chan- 
nel. 

[Bd.  Note.— For  other  cases,  see  Afanicipal 
CorporatioDi.  Gent  Dig.  |  1788;  Dec.  Dig.  S 
813.*] 

Appeal  from  District  Court,  Ada  Connty. 

Action  by  BmlUe  WIUboh  against  Boise 
City.  Judgment  for  plalDtlff,  and  defendant 
appeals.  Affirmed. 

P.  B.  Cavaney,  aty  Atty.,  for  appellant 
Hawley,  Puckett  &  Hawley,  for  respondent 

AILSHIE,  P.  J.  This  action  was  Institut- 
ed by  the  plaintiff  against  Boise  City  to  re- 
cover damages  caused  by  flooding  and  over- 
flowing her  propert7  and  the  property  of  20 
others  whose  <dalmB  for  damagea  had  been 
assigned  to  the  plaintiff. 

It  appears  that  on  about  the  19th  of  June, 
1909,  a  heavy  rainfall,  or  what  Is  common- 
ly called  a  "cloud-burst"  occurred  in  the 
foottallla  east  of  Boise  CIt7  "id  In  the  t1- 
dnlty  of  what  ta  known  as  "Cottonwood 
Canyon."  As  a  result  a  large  body  of  water 
collected  In  the  Cottonwood  creek  and  car- 
ried a  great  quantity  of  sand,  gravel,  and 
debris  down  the  stream  and  deposited  It  on 
the  town  lots  of  the  plaintiff  and  ber  assign- 
ors, doing  great  damage  to  the  lots  and  flood- 
ing cellars  and  causing  damage  to  the  persons 
whose  lots  were  flooded.  It  appears  that  in 
the  early  settlement  of  Boise  City  this  str^m 
In  Its  natural  course  flowed  down  through 
what  is  now  embraced  in  the  lands  of  the 
Bolae  Barracks,  and  thence  through  the  cen- 
ter of  the  present  city  and  In  the  vicinity  of 
the  Capitol  Building.  This  resulted  In 
flooding  and  overflowing  large  tracts  of  land 
during  the  high-water  seasou  and  at  times 
of  heavy  rainfall,  and  so  the  city  flnally  con- 
daded  to  divert  the  course  of  the  stream 
from  the  month  at  the  canyon,  and  accord- 
ingly built  what  Is  designated  as  the  "Cot- 
tonwood Flume"  carrying  the  water  almost 
In  a  southerly  direction  from  the  mouth  of 
the  canyon  to  the  Boise  river.  This  resulted 
in  diverting  the  entire  flow  of  the  stream 
from  Its  original  course  as  It  formerly  left 
the  mouth  of  the  canyon  and  carries  the 
water  through  a  territory  that  had  not  pre- 
viously been  affected  by  the  flow  of  tlie 
stream.  It  seems  that  at  first  the  retaining 
walla  along  the  east  side  of  the  military  re- 
serve were  not  built  high  enough  to  retain 
the  water  and  prevent  It  overflowing  the 
military  rKerre  at  times  of  extraordinary 
high  water,  and  w>  tbe  government  caused 
the  wall  to  be  erected  higher  and  in  t  more 
substantial  manner  for  some  distance  along 
the  government  properly,  thus  holding  the 
water  and  carrying  It  past  0ie  reaerre. 
From  thence  to  the  Boise  river,  the  water 


is  carried  through  a  canal  that  Is  walled  np 
on  each  side  by  substantial  stone  walls.  The 
lots  belonging  to  the  plaintiff  and  her  as- 
signors lie  on  the  east  side  of  this  canal.  It 
seems  that  the  canal  is  only  large  enough  to 
carry  the  stream  of  water  at  ordinary  high 
water,  but  is  not  large  enough  to  carry  off 
the  volume  of  water  that  comes  down  the 
stream  at  extreme  high  water  or  at  times 
of  cloud-bursts  or  extraordinary  heavy  rains. 
Many  years  ago  the  city  caused  a  dam  to  be 
constructed  across  the  Cottonwood  creek  at 
the  mouth  of  the  canyon,  and  immediately 
above  the  government  retaining  wall,  for 
the  purpose  of  causing  an  eddy  in  the  stream 
and  precipitating  the  large  volume  of  sand 
that  comes  down  the  stream  so  as  to  pre- 
vent the  greater  quantity  of  .  the  sand  being 
carried  Into  the  canal.  This  dam  was  not 
a  permanent  or  substantial  structure.  It 
appears  that  it  had  been  constructed  In  a 
rather  careless  and  n^Ugent  and  temporary 
manner.  When  the  heavy  rain,  or  what  Is 
termed  a  "cloud-burst"  occurred  In  June, 
1909,  this  dam  was  carried  out  and  with  It 
large  volumes  of  sand,  silt  and  d&bris  were 
swept  along  by  the  flood  and  precipitated 
upon  the  lots  of  the  plaintiff  and  her  as- 
signors. 

There  is  no  dispute  in  this  case  but  that 
the  injury  and  damage  complained  of  was 
committed.  The  city  does  not  dispute  tbe 
fact  that  the  lots  were  flooded  and  debris 
and  sand  deposited  thereon,  and  the  cellars 
and  other  excavations  were  flooded.  It  Is 
Insisted,  however,  by  the  dty  that  It  la  not 
liable  for  this  occurrence,  and  this  conten- 
tion Is  based  upon  the  fact  that  It  claims 
this  was  an  unprecedented  and  unusual  flood, 
and  that  It  therefore  falls  within  that  class 
of  occurrences  which  are  attributed  to  vis 
major  or  act  of  God,  for  whldi  there  is  no 
human  responsibility.  There  la  no  occasion 
for  citing  or  reviewing  authorities  to  the  ef- 
fect that  no  responsiblll^  attaches  to  the 
dty  if  this  act  can  be  termed  an  "act  of 
Ood."  This  court  has  twice  had  occasion  to 
so  hold  on  similar  questions.  Aztell  t. 
Northern  Padflc  R.  Co.,  9  Idaho,  892,  74 
Pac.  1075;  Lamb  t.  Ucey,  16  Idaho,  6W,  102 
Pac.  378. 

The  dedslve  question,  however,  arises  tn 
this  case  as  to  what  constitutes  vis  major  or 
the  act  of  God  within  the  meaning  of  the 
law  of  negligence.  Black  in  his  law  diction- 
ary defines  it  thus:  "Any  mlsadventare  or 
casualty  la  said  to  be  caused  by  tbe  *act  of 
Ood'  when  it  happens  by  the  direct,  imme- 
diate, and  exclusive  operation  of  tbe  forces 
of  nature  nncontroUeifl  or  nninfluoiced  by 
the  power  of  man  and  without  human  inter- 
TCTtlon,  and  la  of  sndi  a  character  that  It 
con  Id  not  have  been  prevented  or  escaped 
from  by  any  amount  of  fores^t  or  pru- 
dence, or  by  any  reasonable  degree  of  care  or 
diligeoce,  or  by  the  aid  of  any  appliances 
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vbich  the  situation  of  the  party  mi^^  reft* 
Bonably  require  him  to  use." 

The  English  court.  In  Nltrophosphate,  etc., 
T.  London,  etc.,  Docks  Co.,  9  L.  B.  Ch.  DIt. 
616,  said:  '-To  say  that  the  thing  could  not 
reasonably  have  been  anticipated  la  to  Ba> 
that  It  was  the  act  of  God." 

The  Supreme  Court  of  Alabama,  in  Smith 
T.  Western  By.,  91  Ala.  455,  8  South.  754,  11 
L.  B.  A.  619,  24  Am.  8t  Rep.  929,  In  consld- 
erlng  the  liability  of  a  railroad  company  for 
damages  caused  by  heavy  floods,  gave  the 
foUowlng  definition:  "WhUe  It  is  true  that 
DO  hmnan  agency  can  prevent  or  stay  an  act 
of  God,  the  act  Itself  being  that  of  omnip- 
otence, and  Irresistible,  It  is.  frequently  the 
case  that  the  results  or  natural  consequences 
of  an  act  of  God,  by  the  astciae  of  reason- 
tSAe  foresight  and  prndoic^  may  be  foreseen 
and  guarded  against  Where  this  can  be 
dme  by  the  exercise  of  reasonable  diligence 
and  i^ndaice,  the  failure  to  do  so  would  be 
negUgence,  and  subject  the  imrty  upon  whom 
this  doty  devolved  to  damages,  altbon^  the 
original  cause  was  an  act  of  God." 

In  Onlf  Red  Cedar  Co.  v.  Walker,  182  Ala. 
66S,  81  South.  874,  the  court  said:  "The  term 
*act  of  Ood,'  In  its  legal  sense,  applies  mily 
to  events  in  nature  so  extraordinary  that  the 
history  of  the  cUmatlc  variations  and  other 
oonditions  In  the  partlcniar  locality  affords 
no  reasonable  warning  of  them,  and,  where 
injuries  were  caused  by  floating  by  a  lumber 
company  during  a  flood,  damages  could  not 
be  avoided  on  the  grounds  that  the  flood  was 
an  act  of  Ood»  whoe,  from  geographical  and 
dimatic  condltloiu,  the  flood  ndght  ^ve 
been  anticipated,  though  it  occurred  Infre- 
quently." 

In  Kanaas  Olty  v.  King,  e6  Kan.  64.  68 
Fbc  1093,  the  Supreme  Oourt  of  Kansas  was 
conridering  the  llablUty  of  the  dty  tor  dam- 
ages caused  by  flooding  on  account  of  the 
Inadequacy  of  a  sewer  to  carry  off  the  flood 
waters.  The  court  said:  "It  is  true  that  the 
flood  of  1892  may  be  said  to  have  beoi  an 
umuaal  one,  but,  although  unusual,  it  was 
such  as  bad  occa^onally  occnried,  and  which 
tlie  dty  should  have  anticipated  and  provid- 
ed against  The  testimony  shows  that  such 
floods  bad  occurred  at  irr^hu  Intervals, 
and  that  they  would  again  occur  might  rea- 
sonably have  beoi  expected.  It  is  true  that 
floods  unprecedented  and  so  extraordinary 
as  to  have  been  beyond  reasonable  antlcli>a- 
tlon  are  not  to  be  provided  against;  but 
wbXiB  floods  like  the  one  which  occasioned 
the  Injaiy  wise  of  rare  occurrence  In  that 
vicinity,  they  had  occurred  so  often  in  the 
past  as  to  warrant  the  belief  that  the  region 
was  subject  to  them,  and  that,  under  the 
laws  of  nature^  they  would  occur  again.  Or- 
dinary care  and  foresight,  therefore,  required 
flie  dty  to  provide  against  floods  whldi  were 
<a  Sbonld  have  been  antldpated,  and  floods 
were  shown  to  have  occurred  so  frequently 
that  those  wbo  constructed  the  sewers  should 
bave  anticipated  floods  like  that  of  1892,  and 


diould  bave  guarded  against  them  placing 
flood  gates  at  the  mouths  of  the  sewers." 

In  Ohio  ft  Mississippi  By.  Co.  v.  Barney, 
139  m.  9,  28  N.  B.  1087,  32  Amu  St  Bep.  176, 
the  court  was  considering  the  liability  of  a 
railroad  company  for  obstructing  the  flow  of 
water  In  a  stream  by  means  of  an  embank- 
ment, thereby  overflowing  adjoining  lands  In 
time  of  unusual  or  extraordinary  flood.  The 
court  said:  "The  principle  dearly  Is  that, 
although  a  rainfall  may  be  more  than  ordi- 
nary, yet  If  it  be  such  as  has  occaslonall}' 
occurred,  and,  It  may  be,  at  Irr^lar  Inter- 
vals, It  Is  to  be  foreseen  that  It  will  occur 
again,  and  it  is  the  duty  of  those  dianging 
or  restraining  the  flow  of  water  to  provide 
against  the  consequences  that  will  result 
from  It  It  is  within  the  knowledge  of  alk 
who  have  long  resided  In  this  state  that  our 
streams  are  occulonally  subject,  after  Inter- 
vals which  are  sometimes  of  shorter  and  at 
other  times  of  longer  duration,  to  great 
floods,  occasioned  very  heavy  rainfalls, 
and  thdr  heights  are  known  by  those  who 
have  felt  interested  tn  them.  Such  rainfalls 
were  not  usual  and  ordinary,  but  they  were 
unusual  and  beyond  ordinary,  L  e.,  they  were 
extraordinary ;  and  yet  it  Is  Jnst  as  certain 
that  like  rainfalls  will  occur  In  the  future  as 
It  Is  that  the  same  laws  <tf  nature  1^  which 
tbej  are  produced,  and  the  same  conditions 
to  be  affected  by  those  laws,  will  cratlnue  to 
exist  in  the  future  as  they  have  In  the  past. 
Though  of  rare  occurrence,  sudi  rainfalls 
are  not  phoiomenal,  and  therefore  beyond 
reasonable  anticipation,  and  It  Is  hence  but 
the  prudence  that  a  discreet  man  would  exer- 
cise in  his  own  affairs  to  provide  against  In- 
jury from  them.  The  question,  then,  is  not 
wbeth»  apiidlant  has  sufficiently  provided 
fOT  the  escape  of  wata  of  ordinal^  floods, 
but  has  it  provided  for  the  escape  of  the  wa- 
ter of  such  unusual  or  extraordinary  floods 
as  It  should  have  antldpated  would  occa- 
sionally occur  in  the  future,  because  they  had 
occasionally  occurred  after  Intervals,  though 
of  Irregular  duration.  In  the  past."  See 
Gulf,  C.  ft  S.  r.  Co.  V.  Boyce,  89  Tex.  Civ. 
App.  195,  87  S.  W.  8%;  Central  Trust  Co. 
V.  Wabash  St  L.  ft  P.  By.  Co.  (C.  C.)  67  Fed. 
441;  Mahafley  v.  Rumbarger  Lumber  Co.,  61 
W.  Ta.  B71,  56  S.  E.  893,  8  li.  B.  A.  (N.  S.) 
1263;  Hyman  v.  Hauff,  138  N.  T.  48, 33  N.  E. 
736. 

[1]  In  the  case  at  bar,  the  dty,  in  the  flrsf 
place,  as  a  municipality  was  not  obliged  tu 
divert  the  flow  of  Cottonwood  creek  from  its 
original  natural  channel  through  the  city.  It 
had  the  power,  however,  to  do  so.  Wilson  v. 
Boise  City.  6  Idaho,  391.  66  Pac.  887.  Hav- 
ing exercised  that  poww  and  diverted  the 
stream  from  its  orl^nal  channel,  and  there- 
by saying  to  the  residents  along  the  original 
channel  and  course  of  the  stream:  "Ton 
now  may  build  up  and  improve  your  proper- 
ty; the  municipality  will  carry  the  water  of 
this  stream  In  another  dlrectIon"-^t  can  so 
longer  turn  those  waters  loose  In  the  orig- 
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Inol  channel  or  course  of  the  ■tream.  The 
municipality  has  undertaken  to  control  and 
direct  the  flow  of  the  waters  of  this  stream. 
It  has  done  that  presumably  for  the  benefit 
of  the  whole  community.  Since  It  has  as- 
sumed the  control  and  direction  of  the 
stream,  It  cannot  turn  Its  water  loose  upon 
other  property  owners  and  flood  and  damage 
them  without  also  assuming  a  responsibility 
for  such  damages  as  may  be  sustained  by 
the  property  owners  on  account  of  the  neg- 
ligence, or  rather  want  of  proper  care  and 
diligence  upon  the  part  of  the  city  In  provid- 
ing for,  dlrectini^  and  controlling  the  flow 
of  such  stream. 

[S]  It  Is  argued  by  the  dty  that  the  Inter- 
vening act  of  the  United  States  In  erecting 
the  retaining  wall  and  preventing  the  water 
spreading  out  over  the  military  reserve,  and 
thus  throwing  the  entire  volume  of  water 
In  the  direction  of  the  canal  and  respondent's 
premises,  was  the  proximate  cause  of  the 
Injury,  and  that  the  city  Is  therefore  not  lia- 
ble. The  weakness  of  this  contention  lies 
In  the  fact  that  the  city  had  already  assum- 
ed responsibility  for  the  diversion  of  the 
stream  from  Its  natural  channel,  and  it  owed 
the  same  duty  to  the  people  along  the  orig- 
inal channel  to  prevent  the  water  thereafter 
fiowit^  In  that  direction  as  It  owed  to  the 
people  along  the  artificial  channd  to  protect 
them  by  the  exercise  of  ordinary  care  and 
diligence  to  prevent  the  flooding  and  over- 
flowing of  their  lands.  The  fact  that  a  prop- 
erty owner  repaired  the  wall  so  as  to  protect 
his  property  does  not  relieve  the  city  of  the 
primary  duty  which  rested  on  it  and  whlcn 
It  owed  to  all  the  people. 

This  question  arose  between  the  same  par- 
ties In  Wilson  V.  Boise  City,  6  Idaho,  801.  66 
Pac.  887,  and  the  court  held  that  the  dty 
was  guilty  of  negligence  in  not  constructing 
and  maintaining  a  canal  of  safficlent  size  to 
convey  the  waters  6t  Cottonwood  creek  from 
the  mouth  of  the  canyon  to  the  Boise  river 
In  times  of  high  water.  The  court  there  an- 
nounced what  we  conceive  to  be  the  correct 
rule  as  laid  down  in  the  last  paragraph  of 
the  syllabus,  as  follows:  "One  who  purchas- 
es land  and  Improves  the  same  on  the  line  of 
an  artlfldal  watmray  constructed  by  a  mu- 
nicipal corporation  may  well  rely  upon  such 
municipal  corporation  to  perform  the  duty 
that  it  is  under,  of  keeping  such  artlflclat 
waterway  In  repair  and  condition  to  carry 
off  all  of  the  waters  that  may  flow  therein 
from  usual  and  ordinary  causes,  and  may  re- 
cover damages  recdved  by  the  negligent 
flooding  of  his  lands  by  waters  from  such  ar- 
tlfldal waterway." 

[2,  S]  Returning  again  to  the  facts  of  this 
case,  it  appears  that  these  heavy  rains  or 
doud-bursts,  such  as  occurred  on  the  IQth  of 
June,  1909,  and  for  which  damages  are 
dalmed,  only  occur  at  Intervals  of  two,  three, 
four,  or  flve  years  apart   It  seems  that  al- 


moKt  every  year  bi  the  spring  and  early  sum- 
mer heavy  rainfalls  occur  In  the  vicinity 
of  Cottonwood  creek,  and  that  as  a  conse- 
quMice  large  volumes  of  water  come  down 
the  stream;  but  these  doud-bnrsta  refored 
to  as  unusual  and  extraordinary  do  not  oc- 
cur every  year,  but  have  occurred  a  number 
of  times  within  the  last  16  or  2fr  years.  In 
other  words,  they  have  occurred  with  suffi- 
cient frequency  wfthln  the  memcnry  ef  Mum 
that  they  cannot  be  classed  among^  the  pbe- 
nominal  or  unprecedented  outpourings  of  na- 
ture against  which  the  city  could  not  have 
reasonably  provided  or  which  could  not  iutve 
been  reasonably  guarded  against 

[4]  If  It  appeared  in  this  case  tiiat  tills 
was  such  a  heavy  and  unprecodmited  rainfall 
as  had  not  occurred  within  the  memory  of 
man,  as  that  term  Is  defined  by  law,  then 
certainly  the  city  would  not  be  liable.  Sucti 
an  act  woald  properly  be  dassed  as  tiie  act 
of  God  for  which  there  Is  no  liability. 

We  are  fully  persuaded  from  the  facts  as 
they  appear  In  the  record  in  this  case  that 
Boise  City  has  been  negligent  in  maintaining 
this  canal,  and,  the  sooner  the  municipality 
wakes  up  to  Its  responsibility  and  doty  In 
this  respect  the  better  it  will  be  for  the 
whole  people,  both  in  their  collective  capad- 
ty  as  a  munldpallty  and  their  individual  ca- 
padty  as  dtlzens  and  taxpayers.  The  dty 
has  undertaken  the  care  and  malntoianee  of 
this  stream.  It  must  now  afford  the  proper- 
ty owner  reasonable  protection  against  the 
ravages  of  the  stream  in  times  of  high  wato*. 
This  court  In  Wilson  v.  Boise  City,  12  yeara 
ago.  Sounded  the  alarm  to  the  dty  that  it 
must  take  care  of  the  waters  from  this 
stream;  but  the  admonition  seems  t»  have 
gone  the  way  of  much  good  advice  to  this 
world,  and  now  the  dty  mnst  pay  to  dollars 
and  cents  for  what  it  might  have  reasonably 
prevented  and  protected  the  dtlzou  ■  gainst. 

The  judgment  to  this  case  abonld  be  afflnn- 
ed.  and  It  Is  so  ordered;  ooeta  awarded  la 
favor  of  respondent 

SULLIVAN,  J.,  concuTS. 


TWIN  FALLS  ORCHARD  &  FRUIT  00.  t. 
SALSBURT  et  al. 
(Supreme  Court  of  Idaho.   Jane  24,  1911.) 

(BwttabU9  It  the  CmirtJ 
1.  Tewanct  in  Coiofoir  <i  44*)— Saxs  bt  Go- 

TENANT—ErrECr. 

Where  Salsbury  has  title  to  68  acres  of  land 
and  enters  into  a  contract  with  Tyler  and 
Schui^r,  whereby  Salsbury  shall  dear  the  land 
of  HBRebniBb,  plow  and  cultivate  it  and  Tyier 
and  Schurger  eball  furnish  the  fnut  trees  and 
do  certain  other  work  in  connection  with  plant- 
ing said  land  to  fruit,  and  Setebury  shall  own 
one  half  thereof  and  T.  and  8.  the  other  half, 
and  Salsbury  thereafter  sells  his  one-half  In- 
terest  in  said  land  to  Mrs.  B.  wiA  the  knowl- 
edge  and  consent  of  T.  and  S..  and  she  takes 
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pcMMBlon  of  nld  land  and  proceeds  to  comply 
with  S.*s  part  of  said  contract  ]n  regard  to  the 
coltiTatioa  of  uid  land,  and  thereafter  T.  and 
S.  and  one  H.  enter  into  aegotiattonB  with  Mrs. 
B.  for  the  pnrchaM  of  her  one-half  interest  in 
said  hu^  and  finallr  purchase  the  same  for  the 
■am  of  ^,600,  and  T.,  S.,  and  H.  form  the  plain- 
tiff corporation,  which  tabes  over  the  title  to 
said  land,  held,  that  Mrs.  B.  and  her  grantor 
are  not  liable  to  said  corporation  for  one-half 
of  said  land  at  the  rate  of  $250  per  acre,  or  an; 
odier  snm,  under  the  terms  of  said  contract. 

[Ed.  Note.— For  other  cases,  see  Tenancj  in 
Oranmon,  I>ec.  Dig.  {  44.*] 
2:  GOICTBACTS  (8  169*)  — Cobbtbuotioh— In- 

«irr    or    Pabtibs  —  Bxtonsio  CTibcum- 

BTAHCIS. 

In  the  coostmcti<Hi  of  a  contract,  the  conrt 
should  endeavor  to  arrlTe  at  the  real  Intention 
of  the  parties,  and,  if  there  Is  room  for  doubt 
ss  to  its  true  meaning,  the  facts  and  circum- 
stances ont  of  which  sndi  contract  arose  shonld 
be  considered  and  the  contract  construed  in  the 
light  of  such  facts  and  circumstances,  so  that 
the  intention  of  the  parties  to  the  contract  may 
be  ascertained,  if  possible,  and  ^ven  effect 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Gent  Dig.  |  762;  Dec.  Dig.  |  168.*] 

S.  Tenaiccy  in  OoHif Off  (1  44*)— Sau  bt  Oo- 
XKNAirr^Elrracx. 

Where  tenants  in  «tmmon  own  certain  real 
estate,  the  legal  title  to  which  is  in  one  of  them, 
and  the  others  consent  that  the  one  so  holding 
the  title  may  tnuisfer  or  sell  his  interest  there- 
in, they  thereby  accept  the  purchaser  as  a  ten- 
ant in  coDunoD  with  them  and  would  have  no 
more  right  of  action  against  snch  purchaser  un- 
der tiie  contract  between  them  than  they  would 
have  had  against  their  former  cotenant  had  he 
held  the  title  to  the  propertK.  himself. 

[EL  Note.— For  other  cases,  see  Tenancy  in 
Gommott.  Dec.  Dig.  1  44.*] 
4.  GoKTRACiB  (S  154*>-<3oiiffrBncnoii— Equi- 
table GONSTBUCnOIV. 

Courts  of  Justice  will  not  so  construe  a  con- 
tract as  to  give  some  of  the  parties  thereto  an 
onconacionable  advantage,  unless  by  the  clear 
terms  of  the  contract  snch  advantage  was  in- 
tended. 

[Ed.  Note.— For  other  eases,  see  Oontxacts, 
Cent  Dig.  f  786;  De&  Dig.  |  164.*] 

Appeal  from  District  Court,  Tvrtn  Falls 
Comity;  Bdvrard  A.  Walters,  Judge. 

Action  by  the  Twin  Falls  Orchard  &  FrtUt 
Company  against  George  W.  Salsbury  and 
another.  Judgment  for  defoidanti.  and 
[thilutlff  appeals.  Affirmed. 

F.  A.  Hntto,  for  appellant  Sweeley  & 
Sweticj  and  P.  W.  Monataan.  for  resptrnd- 
enti. 

SUXXIYAN,  J.  [1]  mils  action  was  brought 
to  recom  a  mon^  judgment  of  fS,500  on  ac- 
comit  of  a  real  estate  deal  growing  out  of 
the  following  contract:  "This  agreement 
made  and  entered  Into  by  and  between  O.  W. 
Salsbory  of  Buhl,  Twin  Falls  county  and 
•tate  of  Idaho,  party  of  the  first  part,  and 
George  G.  Tyler  of  Klmberly,  and  Herman 
a  Sctaurger  of  Twin  Falls,  both  of  Twin 
Falls  county  and  state  of  Idaho,  parties  of 
the  seomd  part,  witneseeth:  It  is  hereby 
mataaU/  nnderstood  that  tlie  said  parties 
are  deidnnu  of  entering  Into  an  understand* 


ing  and  agreemoit,  whereby  said  parties  will 
plant  out  about  sixty-eight  acres  of  fruit  on 
the  land  hereinafter  described,  each  contrib- 
uting an  amount  to  be  named  herein  and  to 
share  the  profits  and  losses  as  herein  named.. 
It  is  further  understood  and  agreed  that  the 
first  party  Is  the  owner,  in  fee  simple,  of  the 
following  described  land,  situated  In  the 
county  of  Twin  Falls  and  state  of  Idaho, 
to  wit:  Lots  two  (2)  and  three  (3)  in  sec- 
tion eighteen  (IB),  township  nine  (9),  south 
of  range  fifteen  <1S),  E.  B.  M.,  and  that  said 
first  party  baa  a  contract  with  the  Twin  Falls 
Land  &  Water  Company  for  water  for  the 
same  and  has  made  one  payment  thereon 
and  that  there  are  no  other  liens  thereon.  It 
Is  hereby  agreed  on  the  part  of  the  first  par- 
ty that  he  will  prepare,  by  clearing  the  sage- 
brush, plowing  and  leveling  to  admit  water- 
ing the  same,  all  of  said  ground  and  will  at 
all  times  hereinafter  mentioned  cultivate  the 
same  and  water  it  under  the  direction  of  said 
George  C.  Tyler  and  both  parties  will  gather 
and  prepare  for  market  any  and  all  fruit 
that  may  be  produced  thereon;  that  he,  first 
party,  will  furnish  the  laud  and  make  title 
thereto  and  convey  by  good  and  sufficient 
warranty  deed  any  and  all  said  land  under 
the  conditions  hereinafter  named.  Said  land 
la  to  be  prepared  so  as  to  enable  the  second 
parties  to  plant  out  In  the  spring  of  1009, 
twenty  acres  of  peadi  trees,  at  least  twenty 
acres  of  apple  trees,  40  feet  apart  between 
the  peach  trees,  additional  of  fruit  trees  to 
be  designated  by  the  said  Tyler,  in  the  spring 
of  1910,  and  the  remainder  the  following 
spring  of  1911,  if  so  agreed  by  all  parties. 
For  and  in  consideration  of  the  above  and 
foregoing,  second  parties  agree  to  furnish  all 
fruit  trees,  plant  and  tend  the  same  above 
the  ground  in  a  good  and  workmanlike  man- 
ner, It  being  the  meaning  and  Intention  of 
the  parties  hereto  that  first  party  shall  fur- 
nish the  land  and  all  labor  on  and  in  the 
ground,  during  the  time  herein  mmtioned, 
except  planting  said  fruit,  marking  out  the 
ground  therefor  and  digging  the  holes  tor 
planting,  and  that  second  parties  shall  far- 
nlsh  all  fruit  and  care  for  the  same  above 
ground.  The  terms  of  this  contract  sliall  be 
for  a  period  of  three  years,  or  until  the  said 
land  Is  bearing  fruit  and  is  either  disposed 
of  at  the  market  value  or  divided  between 
the  parties  in  equal  proportions.  It  Is  fur- 
ther mutually  agreed  that  at  any  time  dur- 
ing this  contract  that  either  or  any  of  the 
parties.  If  so  desired,  may  sell  said  land  or 
any  part  thereof;  that  he  may  so  sell  the 
same,  provided  the  same  is  not  sold  for  a 
less  amount  than  the  sum  of  $250.00  per 
acre.  It  is  further  understood  that  all  pay- 
ments to  become  due  for  water,  whether  on 
the  water  contract  or  for  maintenance,  shall 
be  borne  one-half  by  each  party,  and  In  speci- 
fying the  parties  hereto  and  th^  shares 
therein,  of  eltlwr  expense  or  pn^t,  that  first 
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part7  shall  represent  one-half  and  second  par- 
ties one-half  nnless  otherwise  spedQcally  stat- 
ed. It  Is  further  understood  that  during  the 
term  of  this  contract  that  the  parties  hereto 
are  tenants  In  common  of  said  premises  above 
described,  with  all  of  the  rights  thereto  be- 
longing, and  in  the  sale  of  any  and  all  prod- 
ucts of  said  land,  second  parties  shaU  have 
control  of  the  same  and  pay  the  expenses 
thereof.  This  contract  dates  from  the  15tb 
day  of  February,  1009.  Witness  our  hands 
this  6th  day  of  February,  1909.  Geo.  W. 
SalBbury.  Mrs.  Lily  Salsbury.  George  G. 
^ler.    Herman  G.  Schurger." 

Said  Salsbury  was  the  owner  in  fee  simple 
of  the  land  described  In  the  contract  at  the 
time  of  its  execution,  and  said  land  was  in- 
cumbered by  the  Hen  of  a  water  contract 
with  the  Twin  Falls  Land  &  Water  Company 
for  water  for  said  land,  and  the  parties  to 
said  contract  entered  Into  the  possession  of 
said  land  under  said  contract  On  the  ^h 
day  of  July,  1909,  Salsbury  and  bis  wife 
executed  and  delivered  to  the  defendant  Belle 
Brown  a  warranty  deed  for  the  considera- 
tion of  $3,600  for  the  68  acres  of  land  de- 
scribed In  the  contract,  which  warranty  deed 
conveyed  all  the  estate, -right,  title,  and  In- 
terest Salsbnry  had  In  said  land.  On  the 
let  day  of  October.  1909,  Tyler  and  Schurger 
executed  an  assignment  of  their  Interest  lu 
said  contract  to  the  Twin  Falls  Orchard  & 
Fruit  C<mipany,  the  appellant  herein,  which 
corporation  was  not  organized  until  October 
23,  1009.  It  appears  from  the  evidence  that 
said  Tyler  assisted  in  n^tlating  the  sale 
of  said  land  to  the  defwidant  Belle  Brown ; 
that  the  consldwatlon  actually  paid  for  said 
land  was  240  acres  of  land  situated  In  the 
state  of  Tennessee,  valued  at  |3,S00.  After 
the  execution  of  said  deed  on  July  6,  1909, 
BtAle  Brown  took  possession  of  said  land 
through  her  husband  as  agent,  and  proceeded 
to  carry  out  the  terms  of  said  contract  in 
regard  to  the  cultivation,  etc.,  with  the  full 
knowledge  and  assent  of  Tyler  and  Schurger. 
John  A.  Brown,  the  husband  of  Belle  Brown, 
testified  as  follows:  "Geoi^  C.  Tyler  came 
to  me  before  this  deed  was  made  and  wanted 
me  to  take  Salsbury's  Interest  and  told  me 
it  was  a  good  trade  and  that  we  could  make 
some  money.  I  told  him  of  the  Tennessee  land 
— that  we  had  some  land  in  Tennessee — and 
he  said,  If  we  could  get  Salbury's  interest 
for  It,  to  trade,  and  all  times  he  helped  In 
the  deaL  We  went  to  the  land  and  looked 
It  over,  and  he  urged  me  to  take  over  Sals- 
bury's part  and  we  could  make  some  money. 
I  talked  It  over  with  my  wife,  and  we  con- 
cluded to  trade  the  land  in  Tennessee.  The 
land  in  Tennessee  consists  of  about  240  acres 
and  is  worth  $3,600.  I  then  took  up  the  mat- 
ter with  George  W.  Salsbury,  and  he  agreed 
to  take  the  land.  This  is  all  we  gave  to  Sals- 
bury and  all  we  agreed  to  give  him,  and  we 
talked  about  how  would  be  the  best  way  to 
transact  tb«  business  and  concluded  to  do  it 
aB  ia  shown  In  the  deedu  I  thought  and  un- 


derstood that  we  were  getting  an  undivided 
one-half  interest  In  the  land  and  no  more." 
He  also  testified  as  follows:  "Tyler  came  to 
me  later,  some  time  before  the  Stb  day  of 
October,  1909,  and  asked  me  what  I  would 
take  for  my  interest  In  that  land;  that  he^ 
Schurger,  and  Hutto  would  buy  our  Interest. 
I  told  him  that  we  would  take  $2,600,  and 
he  said,  'All  right,*  and  so  I  drew  up  the  deed 
and  I  and  my  wife  signed  the  same."  He 
also  testified  that  after  taking  possession  of 
the  land  he  carefully  cultivated,  watered,  and 
tended  It  until  he  made  the  sale  to  Tyler» 
Schurger,  and  Hutto  on  the  8th  of  October, 
1909.  Some  fencing  material  was  brought 
to  the  premises  by  Tyler  and  Schui^  prior 
to  the  sale  of  October  8th,  and  used  there. 

Belle  Brown  testified  as  follows:  "My  hus- 
band and  I  talked  over  the  trade  with  each 
other  and  concluded  that  It  was  all  right  I 
owned  a  piece  of  land  In  Tennessee,  and  my 
husband  told  me  that  S^l^nry  would  give 
his  Interest  in  the  fruit  farm  for  it,  and  we 
traded.  I  thought  I  was  getting  an  undivid- 
ed interest — one-half  interest — in  the  land 
and  believed  nothing  else.  The  land  trans- 
ferred to  me  la  the  same  mentioned  in  the 
deeds  on  record  In  the  casa  We  did  not 
give  Salsbury  anything  else  besides  the  land 
In  Tennessee,  and  we  did  not  agree  to  give 
blm  anything  else,  and  it  was  understood  be- 
tween us  that  all  that  was  being  conveyed 
to  me  was  the-  undivided  one-half  Interest 
and  no  more.  My  husband,  John  A.  Brown, 
acted  as  my  agmt  In  the  matter,  and  what 
he  did  I  told  blm  to  do  and  sanctioned  what 
he  did." 

George  W.  Salsbury  was  also  sworn  as  a 
witoess,  and  testified  In  regard  to  trading  his 
Interest  In  said  land  for  said  Tennessee  land, 
and  that  he  talked  the  matter  over  with  Ty- 
ler, and  he  consented  to  it  and  said  he 
thought  It  would  be  a  good  trade,  and  testi- 
fied as  follows:  "I  thought  and  believed  at 
the  time  that  I  was  only  conveying  to  Belle 
Brown  an  undivided  one-half  Interest  In  the 
land  and  agreed  to  take  this  Tennessee  land 
for  It.  There  was  nothing  else  paid  for  the 
land  and  nothing  else  agreed  to  be  paid.  Up 
to  the  time  I  sold  this  land,  the  6th  day  of 
July,  1909,  the  work  on  the  laud  was  all  done 
according  to  contract,  and  the  same  waa  In 
good  shape  and  condition." 

Another  witness  testified  that  he  was  the 
real  estate  agent  who  helped  to  make  the 
deal  and  talked  the  matter  ovet  several  times 
with  Brown  and  Tyler  and  testified  that  the 
Tennessee  land,  as  he  understood  it,  was 
given  to  Salsbury  for  his  Interest  in  the  land 
In  question. 

Some  written  docum^its  were  Introduced 
In  evidence,  and  among  them  the  following 
signed  by  said  Tyler:  "Kimb^ly,  Idaho,  T, 
'09.  This  is  to  certify  that  I  am  perfectly 
willing  for  the  contract  between  Geo.  W.  Sals- 
bury and  Geo.  Tyler  to  be  transferred  to 
John  A.  Brown.  I  speak  of  the  omtract  now 
on  record  concerning  the  68  ▲  of  trait  land 
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daecTlbed  In  said  contract.  CI«o.  O.  Tjicar. 
[Seal.]" 

The  plaintifl  Introdaced  no  oral  testimony 
axc^  saffldent  to  idaitUy  certain  papers 
and  nothing  oontradlcttng  anj  ot  tbe  testi- 
mony above  quoted.  On  that  state  of  facts 
tfie  conrt  rendered  Jndgment  In  favor  of  the 
defendants,  from  which  this  ai^>eal  is  taken. 

It  is  contoided  by  counsel  for  appellant 
ttat,  nnder  the  provisions  of  said  contract. 
Salsbnry  sold  and  Belle  Brown  purchased  all 
of  said  land,  not  only  the  Interest  of  Sals- 
bnry, but  also  the  Interest  that  Tyler  and 
Scbnrger  bad.  The  testimony  clearly  shows 
that  it  was  the  Intention  of  Salsbnry  to  sell 
only  bis  intn-est  in  said  land,  and  also  the 
Intention  of  Mrs.  Brown  to  purchase  only 
Us  Interest,  and  the  actual  conBlderatlon  paid 
was  240  acres  of  land  in  Tennessee  valned  at 
13,500.  To  hold  under  said  evidence  that 
Salsbury  sold  and  lira.  Brown  purchased  said 
entire  tract  of  land  woold  be  to  make  another 
and  different  contract  between  the  parties, 
dearlj*  contrary  to  the  express  provisions  of 
the  contract  of  sale  and  contrary  to  the  in- 
tention of  the  parties.  Hits  court  will  not  go 
to  that  extoit 

While  it  appears  Oiat  the  entlrie  leg&l  title 
to  said  land  was  In  Salrtniry.  and  that  be 
conveyed  tbe  same  to  Mts.  Brown,  it  was  not 
the  intration  that  she  should  become  the  own- 
er of  said  aitire  premises  as  against  Tyler 
and  Scbnrger.  Tyler  and  Sdiurger  knew  all 
about  the  transaction;  th^  knew  tbat 
Brown  took  possssslDn  of  said  premises  on 
the  6th  day  of  July  and  cultivated  and  look- 
ed after  It  Just  the  same  as  Salsbnry  bad 
done  under  said  contract  Thereafter  said 
and  Sctanrger  and  T.  A.  Hutto  organis- 
ed the  plaintiff  corporation,  and  said  Tyler 
■nd  Schnrger  assigned  their  interest  In  said 
ooatract  to  said  corporation.  However,  prior 
to  the  on^mlaation  of  said  eonmratlon  and 
dnring  its  contemplated  fonnatlon,  Tyler. 
Schnrger,  and  Hatto  made  a  proposition  to 
Mrs.  Brown  to  pnrdisse  her  interest  In  said 
land,  and  she  finally  atA&  It  to  tliem  for  $2,600 
■nd  conveyed  tbe  same  by  warranty  deed  on 
tbe  8th  day  of  October,  1909.  At  the  very 
time  that  Tyler,  ScburgU',  and  Hutto  emtered 
hito  ni^otlatlons  with  Hn.  Brown  to  pux^ 
chase  ber  tntwest  In  said  tract  of  land,  tbe^ 
knew  all  of  the  fticts  in  resard  to  the  matter. 
They  knew  that  Tyler  and  Scburger  were 
the  owners  of  a  one-half  Interest  In  said 
land;  tbey  knew  tiiat  it  was  not  the  Inten- 
tion of  Mrs.  Brown  to  purchase  any  Interest 
In  said  land  except  the  Interest  of  Satebury, 
and  that  it  was  her  intention  to  sen  to  IV- 
ler.  Sdiuzger,  and  Hutto  only  file  Salsbnry  in- 
terest; and  it  would  appear  from  all  the 
Ucts  that  Oiey  set  a  trap  for  Mrs.  Brown 
with  the  dear  Intentlim  of  getting  ber  entire 
Interest  in  tiie  land  fbr  $2jra0,  and  then  com- 
pdUng  her  suit  to  pay  them  at  the  rate 
of  |S0O  an  acre  fbr  their  taalf-lnterest  there* 
la.  No  tedmlealltles  will  Impel  a  court  to 
foontenanee  in  any  manner  sucb  a  transac- 


tion. It  was  clearly  the  understanding  of 
all  the  parties  ttiat  the  sale  by  Balsbnry  to 
Brown  was  only  of  Salsbury's  Interest,  and 
it  was  sold  with  ^ler  and  8churg«*s  om- 
sent  under  the  following  provlslonB  of  said 
contract:  "It  Is  fortbw  nnd«sto<^  that  dur- 
ing tbe  tmn  of  tUs  contract  that  tbe  par- 
ties hereto  are  tenants  in  oomnum  of  said 
premises  above  described,  with  all  of  the 
rights  thwato  bdonglng.'*  €onnad  tot  ap- 
pelant contmds  that  Mia.  Brown  tocA  all  of 
the  tuae  to  ttds  land  and  Is  liable  for  the  con- 
sideration of  1200  an  acre  nndw  tbt  follow- 
ing provl^n  of  said  omtract:  "It  Is  furthw 
mutually  agreed  tbat  at  any  time  during  this 
ctmtract  that  eltiber  or  any  of  the  parties,  IC 
so  desired,  may  seU  said  land  or  any  i^ut 
tboreof ;  that  he  may  so  sdl  the  same,  ino- 
vlded  tlie  ssme  Is  not  sold  for  a  less  amount 
than  the  sum  of  $250.00  per  acre." 

[SI  TJnAet  tha  facts  as  tfa^  i^Hwar  In  the 
evidence^  there  is  nothing  In  Aat  contention, 
for  the  record  shows  that  Tyler  and  Scbur- 
ger knew  of  the  sale  or  trade  between  IMs- 
bury  and  Mrs.  Brown,  and  Tyler  assisted  Id 
making  that  trade.  They  knew  that  Mrs. 
Brown  had  no  Intaitlon  ot  buying  aay  but 
Salsbury's  Intraest,  and  cmiBented  to  Mrs. 
Brown's  taking  tbe  sanm  possession  thereof 
as  Salsbury  had,  and  consented  to  her  carry- 
ing out  bis  part  of  said  cmtract  in  regard  to 
clearing  said  land  of  sagebrush,  plowing,  lev- 
eling, and  watering  the  same  ud  carli^  for 
it.  Tbe  intention  dearly  was  to  place  Mm. 
Brown  in  the  shots  ot  SiJsbury  so  far  as  said 
cmtract  was  omcuned.  He  bdd  tbe  entire 
legal  title  to  said  land.  The  object  and  pur- 
pose of  ttie  transaction  betveen  Salsbury  and 
Brown  was  to  place  Mrs.  Brown  In  the  ex- 
act rdatkm  to  said  property  and  to  Tyler  and 
Bchnrger  that  Salsbury  held  before  the  sale 
and  tranter.  And  now,  npoi  a  mere  tech- 
nicality to  pwmit  0ie  intention  of  all  of  the 
putles  to  be  snbvwted  and  to  compel  Krs. 
Brown  to  pay  to  the  fruit  company  $250  an 
acre  for  said  oitlre  tract  ot  land,  would  be  to 
set  aside  tbe  dear  Intention  of  the  parties, 
snd  aftw  having  sold  and  transferred  to  tbe 
stockholders  of  the  ^It  company,  conqkosed 
of  Tyler,  Sctanq^,  and  Hutto,  tlie  aitlre  title 
tbat  sbe  recelTed  from  Salsbury  for  $2,000 
and  to  pay  to  the  fruit  company  $0,7S0,  would 
be  a  travesty  on  justice  and  will  not  be  per- 
mitted by  any  court.  It  would  leave  the  mat- 
tw  in  this  position:  Mrs.  Brown  bought 
Salsbury's  intmBt  for  $3,000  and  took  1^1 
title  to  said  entire  tract  ot  land— just  the  title 
Salsbury  had,  no  mor^  no  less.  Tbereaftn' 
abe  sold  all  she  procured  from  Salsbnry  to 
Tyler,  Sdiurgtf,  lind  Hutto  tot  $2,500  and 
conveyed  to  them  tbo  Identical  title  she  took 
from  Salsbnry.  Tb^  now  bave  the  entire 
ivc^Mirty  and  have  brought  this  suit  against 
Salsbury  for  $1,780  and  agaluBt  the  two 
Browns  for  $6,760.  Theiy  bare  Hie  entin 
property,  tor  which  they  paid  $2,500;  that  Is 
conceding  that  Mrs.  Brown  owned  It  all  at 
tbe  time  of  tbe  sale  to  them.  On  an  Invest- 
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meat,  Uieii,  «f  $2,600,  they  get  SalabQry*8 
one-bait  and  the  lesal  title  to  Tyler  end 
Sehniger's  one-halt  Intereet— the  oitlre  prop- 
erty—and now  ask  for  judgmaat  ag^Unst 
Salflbnry  and  the  Browns  for  $8,600. 

[4]  Courts  ot  justice  will  not  construe  a 
contract  so  technically  as  to  authorize  aocfa 
an  inJuBttoa  The  constructlcni  of  the  con- 
tract contoided  for  by  counsel  t<w  appelant 
would  violate  the  dear  IntaitUm  ot  the  pai^ 
ties  and  would  Tlolate  one  of  the  plainest 
rules  for  the  construction  of  contracts. 

[21  This  court  Just  held,  In  State  r.  Twin 
Falls  Canal  Co.,  118  Pac.  — ,t  that  in  the  con- 
struction of  a  omtract  the  court  should  en- 
'  deavor  to  arrive  at  the  real  Intention  of  the 
parties,  and.  If  there  Is  room  for  doubt  as  to 
its  true  meaning,  the  foots  and  drcumstances 
out  of  which  such  contract  arose  should  be 
considered,  and  the  contract  construed  in  the 
light  €S  wah  focts  and  drcumstances,  bo 
that  the  Intention  of  tho  parties  to  the  con- 
tract may  be  ascertained,  if  posrtU^  and  giT- 
en  effect  All  of  the  facts  show  that  it  was 
not  the  int«itl(m  of  Salsbury  to  sell,  nor  of 
Urs.  Brown  to  'purchase,  any  part  of  the 
land  in  question  except  the  half  Interest 
owned  by  Balsbury,  and  it  would  be  a  griev- 
ous wrong  now  to  compel  Salsbuiy  and  Mrs. 
Brown  to  pay  the  plaintiff  at  the  rate  of  $200 
an  acre  for  the  balf-interest  ot  Tyler  and 
Schurger  In  said  land. 

The  trial  court  found  that  said  Qaorge  O. 
Tyler,  Herman  O.  Schurger,  and  F.  A.  Hut- 
to  knew  ttiat  the  dtfendant  Salsbury  and  his 
wife  understood  that  they  wm  conveying  to 
Bdle  Brown,  and  Bdle  Brown  understood 
that  she  was  taking  1^  said  deed  of  July  6, 
1908;  only  Uie  interest  whldi  said  Salsbury 
and  wife  had  In  said  premises  at  the  date  of 
said  conv^ance;  and  as  a  conclusion  of  law 
found  that  said  deed  passed  <Hily  such  inter- 
est In  said  land  as  the  said  defendant  Sals- 
bury had  at  the  time  of  making  said  deed 
and  did  not  convey  an  entire  interest,  and 
that  such  conveyance  was  subject  to  tito  in- 
terest which  Tyler  and  flehu^er  had  In  said 
land  under  said  written  contract  The  evi- 
dence fully  supports  that  finding. 

Upon  the  record  in  this  case,  ttke  Judgment 
of  the  trial  oourt  In  fiivor  of  the  defmdantB 
was  correct  and  must  be  affirmed,  and  it  is 
so  ordered,  with  costs  in  favor  ot  respondents. 

AIIiSHTS),  P.  J.,  concurs  In  the  conclusion 
reached  that  the  Judgment  should  be  alBnned. 


SCHURGER  T.  MOORMAN. 
(Sapreme  Court  of  Idaho.   Jane  24,  1911.) 

(Byttabm  hv  the  Court,) 

1.  COVJENAHTS  (I  98*>— TlTia  OF  V*KDO»-lN- 

cuubrancbs—Ibuoation  Oanau— Bioht 
or  Way. 

Under  Act  Coos.  March  8,  1801.  c.  661j_| 
18.  26  Stat  1101  (6^.  Stat  Anno.  p.  608  [U. 


S.  Comp.  St  1901,  p.  1670]),  Congress  has  spedf- 
ically  KTanted  an  easement  and  right  of  way  over 
the  public  domain  for  ditdies  and  canals  to  com- 
panies formed  for  the  pun>osee  of  irrigation, 
and  nnder  lection  1630  of  the  Bevised  Oodes  of 
this  state  the  Legiitatore  has  provided  that 
maps  of  Carey  act  (Act  Aug.  18,  1894,  c  301,  I 
4.  26  Stat  ^  fn.  S.  Comp.  St  1901,  p.  15M]) 
lands  segregated  for  purposes  of  reclamation 
nnder  the  act  of  Congress  shall  show  the  loca- 
tions of  ail  ditehai  and  canals,  and  tliat  all  lands 
filed  apon  utMler  tbe  Carey  act  shall  be  subject 
to  easementi  and  rights  of  way  for  irrigation 
canals  necessary  for  the  cariytng  of  water  to 
reclaim  such  lands.  HM,  that  one  who  deals 
with  lands  talien  and  reclaimed  nnder  snch  acts 
is  chatgeaMe  with  notice  of  the  proviiri<Hu  of 
the  law  in  reference  thereto. 

rBd.  Note.— Por  other  cases,  aes  Covenants, 
Dec;  Dig.  I  96.*] 

2.  CovisTAiTTs  (i  96*)— Breach— iMCUitBaAHCB 
— IBRIOATINO  Cahal— Right  of  Wat. 

An  easnnent  and  right  of  way  across  a 
tract  of  land  for  the  purposes  of  maintaining 
and  operating  an  IrrigaUon  canal  for  the  recla- 
mation of  arid  land  is  not  a  breach  of  a  cove- 
nant in  a  deed  or  contract  of  sale  against  incum- 
brances. 

[Ed.  Note.— For  othw  eases,  see  Covenants, 
Dec  Dig.  S  06.*] 

3.  COHTBAOTB  (8  169*)  —  OOHSIBOCHOII  —  BST- 
TBINBIO  ClBCUUSTANCEB. 

The  court  In  construing  the  terms  of  a  con- 
tract and  the  law  api^icable  thereto  will  take 
into  coaaideratim  tne  conditions  and  dtcum- 
stances  under  which  the  parties  were  contract- 
ing, and  construe  their  contract  In  the  lli^t 
thereof. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Gent  Dig.  |  762;  Dea  Dig.  |  169.*] 

4.  VfeNIMR  AND  PDBOHASKB  (|  9S*>— FOBRI- 
TUBE  BT  VBNDOa— OBOUNDS. 

Where  M.  lias  contracted  and  agreed  to  sell 

5.  a  tract  of  land,  and  covenanted  that  be  would 
furnish  a  good  and  sufficient  deed  free  of  all 
iDcumbrances,  and  at  the  time  of  the  tendering 
of  the  deed  and  of  tbe  making  of  the  final  pay- 
ment at  Mm  parcbase  price  a  bona  fide  ooatro- 
versy  arose  between  the  parties  as  to  whether 
or  not  an  easement  or  right  of  way  Cor  an  irri- 
gation canal  constitnted  a  breach  of  the  cove- 
nant against  incumbrances,  and  the  deed  was 
not  accepted  and  the  final  payment  was  not 
made,  and  the  question  has  never  been  deter- 
mined bf  the  courts  of  this  state,  and  each  of 
the  parties  Is  supported  by  authority  from  the 
courts  of  other  states,  and  the  parties  find  their 
way  into  court  over  the  question,  and  the  courts 
of  this  state  finally  determine  that  each  ease- 
ment was  not  a  breach  of  tbe  corenaot  contain- 
ed in  the  CMitract  held,  that  the  vendor  wIU  not 
be  allowed  to  declare  a  forfeiture  of  the  con- 
tract until  the  question  is  determined  by  the 
coort  but  will,  en  the  contrary,  be  required  to 
execute  and  deliver  a  deed  in  complianoe  with 
tbe  terms  of  his  contract  upon  payment  of  the 
purchase  price,  together  with  Interest  thereon. 

I'Ei.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  163,  IM;  Dee.  Dig.  i 
98.*] 

Appeal  from  District  Court.  Twin  Falls 
County ;  Ddward  A.  Walters,  Judgou 

Action  by  Herman  Schurger  against  D.  B. 
Moorman.  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  dicecttoDS. 

0.  O.  Longley  and  H.  O.  Haiel.  Ua  antd- 
lant  John  B.  Davis,  for  reqKmdent 


*Fm  other  eases  sss  ssine  taplo  sad  ssatlea  HUHBBr  la  Dm.  D1|.  *  Am.  Dls.  Key  No.  Bsrlss  *  Bap'r  ladsit 

tRaliMlrlnB  peadtog. 
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AILSHIBl,  P.  J.  Tbls  actum  was  liutttat- 
ed  for  tbe  specific  pofbrmance  of  a  contract 
for  tbe  Bale  of  real  estate.  Jv^igiaeot  was 
entered  for  tbe  defimdant,  and  tbe  plalntUE 
appealed. 

II]  About  tbe  8d  day  of  September,  1907, 
the  reepondoit,  D.  B.  Moorman,  entered  Into 
a  contract  In  writing  witb  Harry  Ball  and 
Ftank  T.  Mitchell,  wherein  and  whereby  he 
contracted  and  agreed  to  sell  and  convey  to 
tbe  second  parties  or  their  asslgna  by  good 
and  sufficient  deed  a  certain  tract  of  land 
opon  tbe  payment  of  certain  stipulated  In- 
stallments.  It  was  also  stlpnlated  and  agreed 
in  the  contract  that  Moorman  should  convey 
to  tbe  second  parties,  their  grantees  or  as- 
signs, by  **a  good  and  snffldoit  warranty 
deed  with  fte-elmple  title  to  certain  pranlsee, 
free  from  any  and  all  Incnmbrances  except- 
ing tbe  taxes  levied  during  tbe  year  in  which 
this  contract  ts  executed  or  thereafter."  The 
grantees  therein  named  assigned  and  trans- 
ferred their  Interest  In  tbe  contract  to  the 
anieUant  herein.   Appellant  made  his  pay- 
ments in  accordance  with  tbe  terms  of  the 
tgreement  up  to  the  time  for  the  last  pay- 
ment.   About  the  time  of  the  maturity  of 
the  last  Installment,  the  appellant  tendered 
the  balance  due  and  demanded  a  warranty 
deed  to  tbe  premises  free  of  all  Incumbrances. 
The  respondent  offered  to  convey  the  prem- 
ises free  of  all  Incnmbrances  as  he  construed 
his  contract,  but  insisted  that  an  Irrigation 
canal  which  runs  across  the  premises  and 
for  which  the  company  ban  an  easement  and 
right  of  way  does  not  constitute  an  Incum- 
brance within  the  terms  of  tbe  warranty. 
This  tract  of  land  lies  within  what  is  known 
ts  the  Twin  Falls  irrigated  tract  which  was 
s^;r^ted  and  has  been  redalmed  under 
irtiat  is  commonly  known  as  the  Carey  act 
(Act  Aug.  18,  1804,  c.  301,  S  4,  28  Stat  422 
[U.  S.  Comp.  St  1901.  p.  1554]).    It  Is  ad- 
mitted that  the  tract  of  land  in  question  has 
rumilng   througb  It  an  irrigation  lateral 
which  diverts  and  carries  water  for  the  Ir- 
lisatlon  of  lands  lying  along  and  adjacent  to 
the  canaL   The  appellant  contends  that  the 
easement  and  right  of  way  for  a  canal  across 
tbe  lands  constitutes  an  Incumbrance,  and 
would  amount  to  a  breach  of  the  covenant 
against  Incumbrances  on  tbe  land.   The  re- 
spondent, on  the  other  hand,  insists  that  an 
easement  and  right  of  way  for  an  irrigation 
canal,  being  an  obvlons  and  notorious  servl- 
tode  upon  tbe  land  and  being  of  permanent 
diancter  and  essential  for  the  reclamation 
of  an  arid  country,  does  not  fall  wltbln  the 
category  of  Incnmbrances  against  which  a 
eorenant  of  warranty  runs. 

Since  this  action  involves  lands  In  an  arid 
section  of  the  states  and  in  view  of  the  fnr- 
Uier  fact  that  the  greater  portion  of  this 
state  lies  In  the  arid  belt  and  requires  Ir* 
rigition  for  its  successful  cnltlvatlon,  we 
sboald  first  turn  to  the  statutes  to  ascertain 
tbe  itatns  of  Irrigation  canals  and  ease- 
UBBts  and  rigbts  of  way  for  the  same  within 


the  eye  of  tbe  law.  In  ttie  first  place,  the 
provisions  of  sectUm  18  of  tb«  act  of  Goa- 
greos  of  March  S,  1801  (26  Stat  at  large,  1101, 
6  Fed.  Stat  Annotated,  p.  508),  spedflcaUy 
granted  a  right  of  way  over  the  public  domain 
to  any  canal  or  ditch  company  formed  for 
the  purpose  of  Irrigation  and  duly  organized 
under  the  laws  of  any,  state  or  territory  and 
which  compiled  with  the  terms  thereof.  Ihat 
act  provided  tbe  width  of  the  right  of  way 
for  ditches,  canals,  and  laterals  and  the  na- 
ture and  extent  of  the  easement  therefor, 
and  this  right  is  reserved  by  all  patents  is- 
sued by  the  general  government  to  settlers 
and  purchasers  of  tbe  public  domain.  In 
addition  to  that,  section  1680  of  the  Revised 
Codes  of  this  state,  which  is  a  part  of  tbe 
act  of  the  state  L^slature  accepting  the 
provisions  of  the  Carey  act  (Act  Cong.  Aug. 
18,  1894),  provides  that  the  maps  and  plats 
of  Carey  act  lands  filed  with  tbe  state  land 
board  shall  show  tbe  location  of  all  the  ca- 
nals, ditches,  and'  laterals,  and  that  all  lands 
filed  upon  shall  be  subject  to  rights  of  way 
for  Buch  canals.  It  must  therefore  be  con- 
sidered that  every  person  who  deals  with  or 
contracts  In  reference  to  any  lands  In  this 
stste  reclaimed  under  the  Carey  act  of  Con- 
gress and  the  acts  of  tbe  Legislature  accept- 
ing tbe  provisions  thereof  docs  So  with  notice 
6i&t  easements  and  rights  of  way  are  grant- 
ed througb  and  over  such  lands  both  by  the 
general  government  and  by  the  acts  of  tbe 
L^islature  for  the  purposes  of  maintain- 
ing irrigation  canals  and  conveying  water 
through  the  same  for  the  purpose  of  Irri- 
gating the  lands  lying  under  such  canals. 
It  la  also  a  matt^  of  common  knowledge  of 
which  tbe  courts  of  the  stete  will  take  notice 
that  it  Is  absolutely  essential  to  the  reclama- 
tion and  successful  cultivation  of  the  lands 
in  the  arid  section  of  this  stete  that  water 
be  applied  to  them,  and  that  in  order  to  do 
tbls,  canals,  ditches,  fiumes,  and  laterals 
must  be  constructed  and  malntelned  through 
and  over  the  lands  sought  to  be  reclaimed. 
In  this  stete  each  ditches  and  canals  are  as 
essential  and  necessary  as  are  roads  and 
highways.  Without  water  tbe  settler  could 
not  reside  on  tbe  land.  It  would  be  of  no 
use  to  him  whatever.  If  he  cannot  reside  on 
or  cultivate  the  land  or  make  a  livelihood 
on  the  land,  he  has  but  little  use  for  roads 
and  highways.  In  this  stete  a  purchaser  of 
land  is  fully  as  chargeable  with  notice  of 
the  existence  of  an  irrigation  canal  on  a 
tract  of  land  he  Is  about  to  purchase,  as  be 
is  cbai^ble  with  notice  of  tbe  existence  of 
a  highway. 

[2]  In  view  of  tbe  condition  of  tbe  stet- 
utes  as  above  noted,  the  physical  and  natural 
conditions  as  they  exist  In  this  stete  as 
above  set  forth,  we  turn  to  the  decisions  of 
the  courts  to  see  what  they  have  said  in 
reference  to  similar  and  like  questions  of  law. 

In  Kutz  V.  McCnne,  22  Wis.  628,  99  Am. 
Dec  85,  the  Supreme  Court  of  Wisconsin  was 
called  npon  to  ccmslder  tha  question  as  to 
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whether  or  not  an  easement  to  maintain  a 
mlllpond  and  overflow  the  land  of  another 
constituted  a  breach  of  a  covenant  against 
incumbrances.  The  Supreme  Court  of  Wis- 
consin In  pasBing  upon  that  queetlon  Bald: 
"It  may  have  beea  an  Incumbrance.  But 
there  is  a  principle  recognized  by  adjudged 
cases,  and  resting  opon  sound  reason  and 
policy,  which  holds  that  purchasers  of  prop- 
erty obviously  and  notoriously  subjected  at 
the  time  to  some  right  of  easement  or  servi- 
tude attecting  its  physical  condition,  take  it 
subject  to  such  i^tat  without  any  express 
exceptions  In  the  conveyance,  and  that  the 
vendors  are  not  liable  on  ttieir  covenants 
by  reason  of  its  existence.  This  principle 
has  been  applied  In  the  case  of  a  highway 
opened  and  In  use  upon  the  land  at  the  time 
of  the  conveyance.  Kawle  on  Covenants,  141 
et'seg.;  Scribn^  v.  Holmes,  16  Ind.  142. 
This  principle  seems  fully  applicable  to  the 
present  case.  There  Is  no  material  differ- 
ence, 80  far  as  this  question  Is  concerned,  be- 
tween a  public  highway  and  a  right  of  flow- 
ing the  land  by  a  mlllpond  In  actual  exist- 
ence upon  it  In  the  case  of  the  highway 
the  doctrine  does  not  rest  upon  the  fact 
that  the  right  is  in  favor  of  the  public,  but 
that  the  easement  is  obvlons  and  notorious 
In  its  character,  and  ttiat,  therefore,  the 
purchaser  must  be  presumed  to  have  seen 
It,  and  to  have  fixed  his  price  for  the  land 
with  reference  to  its  actual  condition  at  the 
time.  And  certainly  a  mlllpond  upon,  land  is 
quite  as  notorious  an  object  as  a  highway, 
and  the  reason  for  the  presan^lMi  Just  sug- 
g»ted  is  quite  as  strong." 

In  Memniert  v.  McKeen,  112  Pa.  315,  4  Atl. 
542,  the  Supreme  Court  of  Pennsylvania 
had  under  conBlderatlon  the  question  as  to 
whether  an  open,  notorious  easement  of 
which  the  purchaser  had  full  notice  at  the 
time  of  the  purchase  and  the  execution  of 
the  deed  would  constitute  a  breach  of  cove- 
nant against  incumbrances.  In  course  of  the 
consideration  of  that  question,  the  court, 
speaking  through  Justice  Paxson,  said:  "In- 
cumbrances are  of  two  kinds,  viz.:  (1)  Such 
as  aCTect  the  title ;  and  (2)  those  which  affect 
only  the  physical  condition  of  the  property. 
A  mortgage  or  other  lloi  is  a  fair  illustra- 
tion of  the  former,  a  public  road,  or  a  right 
of  way,  of  the  latter.  Where  incumbrances 
of  the  former  class  exist,  the  covenant  re- 
ferred to  under  all  the  authorities  is  broken 
the  Instant  It  Is  made,  and  It  is  of  no  im- 
portance that  the  grantee  had  notice  of  them 
when  he  took  the  title.  Cathcart  v.  Bowman 
[5  Pa.  317];  Funk  v.  Vonelda,  11  Serg. 
&  R.  [Pa.]  109  [14  Am.  Dec.  617].  Such  In- 
cumbrances  are  usually  of  a  temporary  char- 
acter and  capable  of  removal.  Tlie  very 
object  of  the  covenant  Is  to  protect  the  ven- 
dee against  them.  Hence  knowledge,  actual 
or  constructive,  of  their  existence,  is  no  an- 
swer to  an  action  for  breach  of  such  covo' 
nant.  Where,  however,  there  Is  a  servitude 
Imposed  upon  the  land  wbldi  Is  visible  to 


the  eye,  and  which  aflFecta,  not  tbe  title,  but 
the  physical  condition  of  the  property,  a 
dlffferent  rule  prevails.  Thus  it  was  held  In 
Patterson  v.  Arthurs,  9  Watts  [Pa.]  152,  that, 
where  the  owner  had  covenanted  to  convey 
certain  lots  free  from  all  Incumbrances,  a 
public  road,  which  occupied  a  portion  of 
such  lots,  was  not  an  Incumbrance  within  the 
meaning  of  the  covenant  This  Is  not  be- 
cause of  any  rights  acquired  by  the  public, 
but  by  reason  of  the  fact  that  the  road,  al- 
though admittedly  an  incumbrance,  and  pos- 
sibly an  injury  to  the  property,  was  there 
when  the  purchaser  bought,  and  he  Is  pre- 
sumed to  have  had  knowledge  of  It  In  such 
and  similar  cases  thoe  is  the  further  pre* 
sumption  that  if  the  incumbrance  is  really 
an  Injury,  such  Injury  was  In  tbe  contem- 
plation of  the  parties,  and  that  the  price  was 
regulated  accordingly." 

In  Desvergera  v.  Willis,  66  Ga.  61S,  21  Am. 
Rep.  289,  the  Supreme  Court  of  Georgia  had 
under  consideration  the  question  as  to  wheth- 
er or  not  a  covenant  contained  in  a  deed 
against  incumbrances  was  broken  by  the  ex- 
istence of  a  public  road  over  the  land  which 
was  known  to  the  purchaser  at  tbe  time  of 
the  purchase.  In  passing  upon  that  question^ 
Chief  Justice  Warner,  speaking  for  the  court, 
said:  "The  decisions  of  the  courts  of  this 
country  are  not  uniform  upon  this  question* 
but  tbe  weight  of  authority,  we  think.  Is 
that  the  existence  of  a  public  road  on  the 
land,  known  to  the  purchaser.  Is  not  such  an 
incumbrance  as  would  constitute  a  breach  of 
the  covenant  of  warranty.  This  view  of  the 
question  Is  sustained  by  the  better  reason, 
especially  as  applicable  to  the  condition  of 
the  people  of  this  state.  To  hold  that  a  pub- 
lic road  running  through  a  tract  of  land, 
which  was  known  to  the  pun^ser  at  the 
time  of  his  purchase  thereof,  is  such  an  in- 
cumbrance on  the  land  as  would  constitute  a 
breach  of  a  covenant  of  warranty  against 
Incumbrances,  would  produce  a  crop  of  liti- 
gation in  this  state  that  would  be  alnuHit 
interminable." 

In  Holmes  v.  Panforth.  83  Me.  138,  21  AU. 
845,  the  Supreme  Court  was  considering  the 
question  as  to  whether  or  not  a  covenant 
against  Incumbrances  was  broken  by  the  ex- 
istence of  a  public  road,  and  held  that  the 
purchaser  took  the  deed  with  notice  of  the 
existence  of  the  road,  and  that  "he  must  ac- 
cept the  land  cum  onere  and  cannot  complain 
of  that  Incumbrance  as  a  breach  of  the  cove- 
nant in  his  deed."  The  court  there  dte 
Memmert  v.  McKeen,  supra,  and  approved 
the  doctrine  there  announced  vrith  the  ex- 
ception that  the  court  said  it  did  not  feet 
Justified  In  holding  that  oral  evidence  of  a 
grantee's  knowledge  would  be  admissible  to 
control  the  covenants  In  a  deed. 

In  Whltbeck  v.  Cook,  15  Johns.  (S.  T.)  483, 
8  Am.  Dec.  272,  which  was  an  early  case  in 
the  state  of  New  York,  the  court  wap  con- 
sidering tbe  question  as  to  whether  or  not 
an  easement  for  a  putdic  road  aorosB  a  tract 
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•f  land  vonld  constltiite  a  breacb  of  a  ootc- 
nant  of  warranty  against  Incumbrancea.  The 
court  Bald:  "It  must  strike  the  mind  with 
snrprise  that  a  person  wbo  porchases  a  farm 
throogh  which  a  public  road  rans  at  the  time 
of  porebaae,  and  had  so  run  long  before,  who 
must  be  premmed  to  have  known  of  the  ex^ 
Istence  of  the  road,  and  who  chooses  to  bare 
It  Included  In  bis  pnrcbase,  shall  turn  round 
on  bis  grantor  and  complain  that  the  general 
eorenants  tn  the  deed  have  beeoD  broken  by 
the  exlBtaice  of  what  he  saw  when  he  pnr- 
cbased,  and  what  must  have  enhanced  the 
Talue  of  the  farm.   It  Is  hazarding  little  to 
say  tbat  snch  an  attempt  Is  unjnst  and  in- 
equitable, and  contrary  to  the  universal  un- 
derstanding of  both  Tendors  and  purchasers. 
If  it  coold  succeed,  a  floodgate  of  lltlgatlcm 
would  be  opened,  and  for  many  years  to  come 
this  Und  of  action  would  abound.  These  are 
■ertous  conslderatfouB,  and  this  court  ought, 
If  It  can  conidstenUy  witti  law,  to  cfaet^  the 
attonpt  in  the  bud.  We  have^  after  the  most 
nmtnre  consideration  in  the  case  of  Jackson 
T.  Hathaway  [15  Johns.  (N.  Y.)  447,  8  Am. 
Dec.  263],  decided  that  the  existence  of  a 
road  through  a  person's  land  was  a  mere 
easement,  that  bis  fee  and  title  to  it.  subject 
to  the  easement,  existed  In  full  vigor,  and 
that,  on  the  disuse  of  the  road,  be  bad  a 
right  to  maintain  an  ejectment  to  recover 
poss^ion.    This  decision  then  establishes 
that  the  owner  of  the  soil  Is  the  lawful  own- 
er; that  be  Is  seised  and  has  power  to  convey. 
Tbls  being  so,  the  covenants  contained  in  the 
deed  under  consideration  are  not  broken." 
Many  other  cases  to  the  same  effect  might 
be  cited,  but  most  of  them  can  be  found  In 
the  note  to  11  Cyc.  1066. 

Counsel  for  appellant  contend,  however, 
that  the  role  that  has  been  generally  an- 
nounced to  the  effect  that  an  easement  for 
t  public  road  across  a  tract  of  land  does  not 
constitute  a  breach  of  the  covenant  of  war- 
ranty against  incumbrances  Is  not  applicable 
to  any  other  class  of  easements,  rights  of 
way,  or  servitudes,  and  that  the  decisions 
which  have  held  otherwise  have  been  crlti- 
deed  and  ought  not  to  be  followed  by  this 
coort  Our  attention  has  been  particularly 
called  to  the  case  of  Huyck  v.  Andrews,  113 
N.  T.  81,  20  N.  B.  581,  8  I*  R.  A-  789,  10  Am. 
St  Rep.  432,  wherein  the  court,  speaking 
throngh  Justice  Earl,  criticised  the  cases  of 
Kntz  V.  McCune  and  Memmert  v.  McKeen. 
iopra.  and  said:  "We  do  not  yield  assent  to 
tiiese  authorities.  They  have  no  sanction  In 
my  of  tbe  cases  decided  in  this  state,  and 
hare  no  adequate  foundation  in  principle  or 
Ruon.  They  open  to  litigation,  upon  parol 
trldence.  In  every  action  for  the  breach  of 
tbe  covenant  against  incumbrances  caused  by 
fl>e  existence  of  an  easement,  the  question 
whether  the  grantee  knew  of  its  existence; 
■ad  la  every  such  case  the  protection  of  writ- 
ten covenants  can  be  absolutely  taken  away 
Ij  disputed  oral  evidence.  We  think  the 
Hfer  role  is  to  bold  that  tbe  covenants  in  a 


deed  protect  the  grantee  gainst  every  ad- 
verse right.  Interest,  or  dominion  over  the 
land,  and  that  he  may  rely  upon  them  for  his 
secnrlty.  If  open,  visible,  notortous  ease- 
ments are  to  be  excepted  from  tlie  operation 
of  covenanta,  it  should  be  the  duty  of  the 
grantor  to  except  them,  and  tiie  buxdcn 
should  not  be  cast  upon  the  grantee  to  show 
that  lie  vras  not  awara  of  them.  •  •  • 
The  distinction  which  Is  attempted  to  be 
made  between  Incumbrances  wbl<A  aCtect  tbe 
title  and  those  which  affect  merely  the  physi- 
cal condition  of  tbe  land  conveyed  la  quite  0- 
Ittsory  and  nnsatisALCtozT.  Easements  not 
only  affect  the  physical  condition  of  the  land, 
but  they  affect  and  impair  the  title.  The 
ownon  of  them  have  an  interest  In  and  do- 
minion ovw  the  servient  tenement  which  fre* 
qnoitly  may  larg^  impair  its  uetfulness 
and  value.  The  rule  cont^ded  for  would 
operate  very  unJusUy,  and  would  be  quite 
difficult  to  administer  In  many  cftses." 

It  seems  to  us,  however,  that  the  New  York 
court  went  out  of  its  way  to  criticise  tiiese 
cases,  for  tbe  reasra  that  the  question  there 
under  consideration  was  not  inrallel  with 
the  questions  presented  In  the  Kutz  and 
Henunert  Gases.  The  New  York  court  was 
there  dealing  with  tbe  question  as  to  wheth- 
er tbe  existence  of  an  easement  which  en- 
titled a  third  party  to  extoid  a  dam  and 
raise  the  height  thereof  so  as  to  overflow  a 
larger  body  of  land  than  that  wblcfa  was  be- 
ing used  or  submerged  at  the  time  of  the 
sale  and  transfer  would  constitute  a  breach 
of  the  covenant  of  warranty.  A  great  num- 
ber of  cases  have  been  cited  by  appellant  in 
support  of  his  contention  that  the  existence 
of  the  canal  and  easement  and  right  of  way 
therefor  in  this  case  was  a  breach  of  tbe 
covenant  of  warranty.  The  following  author- 
ities seem  to  susteln  his  position:  Yancey  v. 
Tatlock,  93  Iowa,  386,  61  N.  W.  997:  Barlow 
V.  Delaney  (O.  C.)  40  Fed.  97;  Demara  v.  ' 
Koebler,  62  N.  J.  Law,  208,  41  Atl.  720,  72 
Am.  St  Rep.  642;  McCk>wen  T.  Myers,  60 
Iowa,  256,  14  N.  W.  788. 

In  view  of  the  fact  that  Irrigation  ditches 
and  canals  are  a  prime  necessity  In  tbls  state 
and  that  many  of  them  are  constructed  over 
public  lands  while  the  title  to  the  same  is 
still  in  the  government  or  stete  and  for  which 
purpose  the  act  of  Oongress  and  likewise  the 
act  of  the  L^:lslature  grant  an  easement  and 
right  of  way,  we  are  fully  satisfied  that  such 
an  easement  and  servitude  should  not  be 
held  to  constitute  a  breach  (tf  covenant 
against  incumbrances. 

[S]  It  certelnly  cannot  be  said  that  tbe  con- 
tracting parties  when  inserting  in  their  con- 
tract a  covenant  against  incumbrances  had 
In  mind  an  easement  for  an  Irrigation  canal 
any  more  than  they  contemplated  including 
ther^  a  highway.  It  is  reasonable  to  sup- 
pose that  th^  did  not  contemplate  either, 
and  the  history  of  the  conditions  and  circum- 
stances of  the  country  support  us  in  this  as- 
sumption. 


Digitized  by 


126 


U7  PACIFIC  BEPOBTSB 


(Wya 


[4]  Tlie  trial  oourt  Held  with  the  appellant 
on  tbe  ivopoaltlon  tiiat  the  eoBement  and 
Tight  of  way  for  the  dlti^  and  canal  did 
not  constltate  a  breach  of  the  corenant  of 
warranty  against  Incnmbranoea.  The  court 
further  ta^d  that  ataioe  there  wae  no  breach 
of  covenant  and  the  d^endant  had  tendered 
a  deed  and  the  pl^ntifT  tud  refnaed  to  ac- 
cept the  deed  wltti  the  eaoement  and  right  of 
way  for  a  canal  existliig  across  tbe  land,  and 
made  bis  tender  of  the  balance  of  the  pur- 
chase price  subject  to  the  removal  of  the  al- 
lied Incnmbrance,  the  plaintiff  had  there- 
fore forfeited  all  payments  prevlonaly  made 
and  all  right  under  bis  contract  to  pnrtiiaae 
the  land.  We  cannot  agree  with  tbia  con- 
clusion. The  controrenv  whldi  arose  be- 
tween the  partiee  as  to  wfaethw  at  not  there 
had  bem  a  breadi  trf  tbe  covenant  ma  a 
bona  fide  dlflerenca  It  was  one  for  which 
eadi  par^  had  authorl^  of  law  as  the  same 
bad  been  announced  by  tbe  courts  of  other 
states.  At  the  same  time  It  was  an  open 
qnestira  In  this  state.  Undor  audi  drenm- 
stances.  It  would  be  inequitable  to  allow  the 
respondent  to  have  a  forfeiture  of  the  con- 
tract, and  require  the  lAalntlfC  to  lose  the 
benefit  of  bis  labor  and  Investmenta  in  Im- 
proving this  land  and  the  benefits  of  bis  con- 
tract, simply  twcause  be  could  not  foresee 
the  final  holdli^  of  the  courts  of  the  state  on 
a  1^1  question  over  which  the  courts  of 
other  states  are  at  variance.  We  should  cer>> 
talnly  bold  otherwise  in  a  case  where  a  par^ 
ty  had  batched  op  a  purely  technical  and 
imaginary  'objection  to  tbe  title  offered  him 
and  where  It  did  not  appear  that  tbe  con- 
troversy was  in  good  faith  or  supported  by 
either  reason  or  authority. 

We  condude  that  the  Judgment  In  this  case 
must  be  reversed,  and  It  is  so  ordered.  The 
cause  Is  hereby  remanded  with  direction  to 
tbe  trial  oourt  to  enter  a  decree  requiring  the 
defendant  to  execute  and  deliver  a  deed  to 
the  plaintiff  within  thirty  days  thereaf^ 
for  the  tract  of  land  described,  in  compli- 
ance with  the  terms  of  his  contract  as  herein 
oonstmed,  upon  the  payment  by  tbe  plaintiff 
to  the  defendant,  or  to  the  clerk  of  the  court 
for  falm,  the  balance  due  on  the  contract,  to- 
gether with  Interest  up  to  the  date  of  the 
payment  of  the  same.  The  costs  of  this  ap- 
peal will  be  equally  divided  betwen,  tbe  par- 
ties. 

SULLIVAN,  J.,  concurs. 


act  that  the  Intpection  and  recoid  should  be 
made  and  a  certificate  given  free  of  charge  to  tbe 
owner,  which  confiicted  with  tiie  provisions  of 
section  8  which  provided  for  an  inspection  fee, 
and  that  an  owner  causing  delay  to  toe  sheriff  in 
uwpectiMi  should  pay  liia  expenses  and  salair 
during  Mid  delay,  and  Laws  1909,  c  SO,  which 
expressly  required  the  inspection  fees  to  be  paid 
into  the  county  treasury  and  repealed  the  former 
acts,  with  proviso  that  su<^  repeal  should  not  af- 
fect the  validity  of  previous  inspections  or  the 
status  of  any  pending  proceeding  relative  to  fees 
or  expenses,  were  not  intended  as  legislative  con- 
strucdm  of  the  ownership  of  fees  collected  un- 
der Laws  1901.  &  79.  I  & 

[Ed.  Not&— IRor  other  cases,  see  Innectlon, 
Osnt  Dig.  i  12;  Dec.  Dig:  | 

2.  IWSPBCnOH  (I  6*)— ItlOHT  TO  FBBS— OON- 
STITUTIOnAI.  AND  STATUTOBT  PrOVISIOHS^ 

"Case"— "Cause"— "Civil  Cases"- "Snrr*' 
— "AcnoN" — "Contested  Question. " 

Const,  art  14,  |  1,  provides  that  all  county 
officers  shall  be  paid  salaries  to  be  fixed  by  tbe 
legislature.  Section  2  provides  for  fees  to  be 
collected  by  tbe  sheriff  and  an  accounting  there- 
for, and  that,  in  addition  to  the  salanr  of  tiie 
sheriff,  he  shall  bei  entitled  to  receive  from  the 
partp  for  whom  the  services  are  rendered  in 
"civu  case*"  such  fees  as  may  be  prescril)ed  by 
law.  By  section  3,  the  salaries  of  county  officers 
are  to  be  fixed  by  law  within  stated  maximum 
limits.  Rev.  St  1890.  S  1112,  fixed  the  salaries 
of  aherilb,  and  section  1118  declared  that 
the  sheriff  In  addition  to  his  salary  might  re- 
ceive from  the  party  for  whom  the  service  is 
rendered  in  civil  cases  certain  stated  fees.  By 
section  1232,  county  officers  receiving  money 
for  any  county  were  required  to  pay  the  same 
into  the  connty  treasury.  Iaws  i901,  &  79,  | 
1,  provided  for  an  inspection  of  horses  about  to 
be  transported  or  driven  out  of  the  state.  Sec- 
tion 8  made  the  sheriff  of  each  county  an  in- 
spector, and  required  that  he  keep  a  record  of 
inspections  and  file  certain  reports.  Section  8 
provided  for  a  fee  of  15  cents  per  head  on  all 
horses  inspected,  in  full  compensation  for  all 
inspection.  Beld,  in  an  action  by  a  ^eriff  to 
recover  inspection  fees  paid  into  the  connty 
treasury  pending  a  judicial  determination,  that 
the  word  "case'  was  to  he  construed  as  synon- 
ymous with  "cause,"  "suit,"  "action."  a  "con- 
tested question"  before  a  court  of  justice;  that 
tbe  term  "(uvil  cases,"  aa  used  in  tbe  Constitu- 
tion, was  In  contradistinction  to  criminal  cases, 
and  was  to  be  broadly  construed  as  inclusive  of 
all  cases  not  crimiQal,  and  that  it  was  used  as 
meaning  a  legal  proceeding  of  some  nature  for 
the  protection  of  a  private  right  or  the  redress 
of  a  private  wrong;  and  that  the  services  of 
the  sheriff  as  inspector  were  not  rendered  in  dv- 
il  cases,  and  hence  that  he  was  not  entitled  to 
the  fees  collected. 

[Bi.  Not&— F(ff  other  cases,  ssa  Inspectkm, 
Cent  Dig.  i  12;  Dec.  Dig.  |  &* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  985-994;  vol.  2,  pp.  1000-1012;  vol. 
8.  pp.  7507,  75»8;  vol.  2.  pp.  11S3-1193:  vol. 
8.  p.  7603;  vol.  7,  pp.  8769-0778:  vol.  8,  p. 
78<»;  vol.  1,  pp.  128-140;  vol.  8.  p.  7563.] 

8.  CONBTITDTIONAL  LAW  (|  18*)— CoNSTBUC- 

TioN  or  CoHSTrnmoNAi.  Paovisions— Lan- 

OUAOB. 

Where  an  act  in  force  when  the  Constitu- 
tion was  framed  provided  that  sheriffs,  in  addi- 
tion to  an  annual  salary,  should  be  entitled  to 
receive  from  the  party  for  whom  services  were 
rendered  in  civil  cases  certain  stated  fees,  the 
use  of  the  same  language  by  the  Constitution 
with  reference  to  the  sherifTs  fees  indicates  that 
the  statute  was  in  mind  in  framing  the  Consti- 
 tntion.  and  that  the  term  "civil  cases"  was  used 

•Far  ethar  sasss  see  same  tople  and  section  NQMBBB  In  Dw.  Dig.  *  Am.  Dig.  Kty  No.  Seriss  A  Rep-r  latevM 


MDSSENGER  v.  BOARD  OF  OO&TRS  OF 
CONVERSE  OOUNTT. 

(Bupr«ne  Court  of  Wyoming.   June  14,  1911.) 

1.  Inspection  (|  6*>— Fees— STATun. 

Lam  1908.  c.  54.  which  amended  Laws 
1901,  e;  79,  i  4,  relating  to  the  inapectioa  of 
horses,  by  omitting  tlie  provision  of  the  original 
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tbez^  In  8Ui«  general  Mnn  u  in  the  itat- 
ate. 

[BU.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SI  18,  IT;  6ec.  Dig.  S  18.*] 

4.  iKttPECTIOW   (I  2*)— Pdbposes— Statutoet 
Pbotisions. 

Iawi  1901.  e.  79,  providing  for  the  inspec- 
tion of  horses  driven  or  transported  from  the 
state,  and  for  a  record  and  pablication  of  In- 
mections  made,  was  passed  for  the  protection  of 
the  mUic  against  fraud  or  crime  to  relation  to 
a  cluB  of  property  that  may  easily  be  wrong- 
folly  appropriated  and  removed  b^ond  the  state 
without  .detection,  and  tends  to  render  such 
frandalent  or  criminal  practices  more  difficult, 
and  to  assist  la  identifying  ttie  owner  and  dls- 
eovering  any  nnlawfnl  act  committed  is  an  in- 
spection law;  "inspection"  being  defined  as  the 
examination  of  certain  articles  made  by  law  sub- 
ject to  nich  examination  so  that  they  may  tte 
dedared  fit  for  commerce;  an  examination  of 
an  aitide  to  detonolne  its  fltneas  for  ft  flrai 
pnipose. 

[Bd.  Note.— For  other  cases,  see  Inspection, 
Gent  Dig.  S  2;  Dec.  Dig.  8  2.* 

For  other  deHDitiona,  see  Words  and  Phrases, 
VOL  4,  pp.  3650-3658.] 

&  iHSFBCTIOir  (I  6*9— Febb. 

A  state  may,  as  incidental  to  its  power  to 
enact  valid  inspection  laws,  impose  a  reasona- 
ble darge  for  the  purpose  of  defraying  the  ex- 
pense of  the  inspection,  the  charges  being  jus- 
tified only  on  the  gmnnd  that  they  are  regula- 
tiiHi  expenaea  impoaed  for  the  purpose  of  laying 
the  boi^en  of  executing  the  law  upon  the  prop- 
erty involved. 

[Ed.  Note.— Fm  other  cases,  see  Inspection, 
Gent.  Dig.  S  12:  Dee  Dig.  |  «>] 

Error  to  District  Court,  ConveTse  County ; 
Boderiek  N.  Matson,  Judge. 

Action  by  Cbarlra  MesBoiger  against  the 
Board  of  Oonnty  CommisslonNB  of  Converse 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Aflbmed. 

H.  Donzelmann  and  Klnkead  ft  Mentzer, 
for  plaintiff  In  error,  Henry  Ol  MUler,  for 
defendant  In  error. 

POTTER,  J.  Tbe  plalntlfr,  Charles  Mes- 
senger, all^^lng  that  he  was  and  had  been 
BiDce  January  1, 1906,  the  sheriff  of  Converse 
connty,  commenced  this  action  in  tbe  dis- 
trict court  in  that  county  on  April  7,  1908, 
to  recover  from  the  county  certain  fees 
amounting  to  $340.30  collected  by  him  as 
provided  by  law  for  the  inspection  of  horses; 
tbe  said  fees  bavlng  been  paid  into  the  coun- 
ty treasury,  as  alleged  in  tbe  petition,  under 
an  oral  agreement  vrltb  tbe  county  commis- 
sioners that  the  same  should  be  held  in  a 
•qierate  fund  pending  a  Judicial  determi- 
nation of  tbe  right  of  the  plaintiff  and  de- 
fendant respectively  to  tbe  fees  so  collected. 
The  petition  was  demurred  to  on  tbe  specific 
ground  that  tbe  fees  belong  to  tbe  county, 
and  that  It  was  the  duty  of  tbe  plaintiff  to 
account  for  and  pay  tbe  same  Into  the  coun- 
ty treasury.  Tbe  demurrw  was  sustained, 
and  the  plaintiff  elected  to  stand  n[K>n  his 
petition,  whereupon  a  judgm^t  was  render- 
ed In  taroT  of  defmdant  for  costs  and  dis- 
missing the  action.    Tbe  case  Is  here  on 


error.  The  <nily  Question  presented  is  wbetb* 
er  tbe  fees  aforesaid  belong  to  tbe  plaintitt 
or  the  county. 

It  is  provided  In  section  1  of  article  14  of 
the  Constitution  that  all  state,  dty,  comity, 
town,  and  school  officers  shall  be  paid,  fixed 
and  definite  salaries  (excepting  Justices  of 
the  peace  and  constables  in  predncts  having 
lees  than  1,600  population,  and  court  oom- 
mlssloners,  boards  of  arbitration  and  no- 
taries public^;  and  tbat  tiie  L^slatnre  aball, 
from  time  to  time,  fix  0ie  amount  of  such 
salaries  as  are  not  fixed  by  tbe  Oonstltntlon, 
the  same  to  be  in  all  cases  in  proportion  to 
the  value  of  the  services  rendered  and  tbe 
duty  performed.  Section  2  of  the  same  arti- 
cle reads  as  foUows :  "The  licelslature  shall 
provide  by  law  the  fees  wbidh  may  be  de- 
manded by  Justices  of  tbe  peace  and  con- 
stables in  precincts  having  less  than  1,500 
population,  and  of  court  commissioners, 
boards  of  arbitration  and  notaries  public, 
which  fees  the  said  officers  shall  accept  as 
tfadr  full  compensation.  But  all  oth»  state, 
county,  dty,  town,  and  school  officers  shall  be 
required  by  law  to  keep  a  true  and  correct 
account  of  all  fees  coUected  by  them,  and  to 
pay  the  same  Into  the  proper  treasury  wb«i 
collected,  and  the  officer  whose  duty  it  Is  to 
collect  such  fees  shall  be  held  responsible, 
under  bis  bond,  for  neglect  to  collect  the 
same;  provided,  that  In  addition  to  the  salary 
of  sheriff  they  shall  be  entitled  to  receive 
from  the  party  for  whom  the  services  are 
rendered  In  dvU  cases  such  fees  as  may  be 
prescribed  by  law."  It  Is  provided  in  section 
3  that  the  salaries  of  county  officers  shall  be 
fixed  by  law  within  stated  maximum  limits. 

It  was  provided  by  statute  at  the  time  the 
services  In  question  were  i>erformed  that 
sheriffs  should  receive  the  following  annual 
salaries:  "In  counties  of  tbe  first  class, 
eighteen  hundred  dollars;  in  counties  of 
the  second  class,  fifteen  hundred  dollars; 
In  counties  of  the  third  dass,  fifteen  hundred 
dollars;  In  counties  of  the  fourth  claw, 
twelve  hundred  doUars."  Rev.  St.  1899,  { 
1112.  And  that  "the  sheriff,  in  addition  to 
his  annual  salary,  shall  be  entitled  to  receive 
from  tbe  party  for  whom  the  service  Is  ren- 
dered In  dvll  cases,"  certain  stated  fees.  Id. 
S  1118.  The  fees  so  provided  for  were  for 
services  In  serving  and  returning,  or  execut- 
ing a  writ,  process  or  notice;  commission  on 
money  collected  on  execution  or  other  final 
process;  executing  deed  when  necessary  to  be 
made  by  the  sheriff  upon  any  real  property ; 
and  summoning  each  talesman  Juror.  Sub- 
sequent sections  provided  for  tbe  payment  of 
tbe  expenses  of  the  sheriff  In  caring  for 
property  taken  by  him  In  the  execution  of 
his  duties,  and  executing  any  requisition  Is- 
sued by  the  Governor  for  the  reclamation  of 
a  fugitive  from  Justice;  for  boardli^  pris- 
oners In  the  county  Jail;  and  his  actual  and 
necessary  traveling  expenses  while  engaged 


I  sso  MUM  tople  and  ssetin  NUHBHR  in  Deo.  Dig.  ft  Am.  Dig.       He.  B«i1m  ft  Rsp'r  ZnOeMS 
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In  the  discbarge  of  hia  official  duties.  Ooan- 
t7  officers  receiving  money  for  any  county 
were  required  to  pay  the  same  into  the 
county  troisurer  of  the  proper  county.  Id. 
f  1232. 

The  fees  in  question  were  collected  under 
a  statute  enacted  In  1901  providing  for  an 
inspection  of  horses  about  to  be  transported 
or  driven  out  of  the  state.  The  statute  de- 
clared It  unlawful  to  ship,  drive,  or  in  any 
manner  remove  beyond  the  boundaries  of  the 
state  any  herd,  band,  or  car  load  of  horses 
until  an  inspection  thereof,  and  made  It 
the  duty  of  every  person  or  persons,  as* 
soclation,  or  corporation,  shipping  or  driv- 
ing any  horses  out  of  the  state,  to  hold 
the  same  at  some  convenient  place  for  in- 
spection. Laws  1901,  c.  79,  I  1.  It  was  also 
declared  unlawful  for  any  railroad  company 
to  receive  such  horses  for  such  transporta- 
tion until  they  were  Inspected,  and  the  com- 
pany was  famished  with  a  certificate  by  a 
duly  authorized  Inspector  showing  that  the 
brands  upon  the  horses  had  been  duly  In- 
spected. A  violation  of  auch  provisions  by 
any  railroad  company,  or  any  officer,  agent, 
or  servant  thereof,  was  made  a  misdemean- 
or punishable  by  flue.  Id.  {  2.  And  It  was 
made  a  felony  for  any  person  or  persons  to 
remove  any  band,  herd,  or  car  load  of  hors- 
es beyond  the  llmlta  of  the  state,  without 
having  them  Inspected  as  required  by  the 
act  Id.  S  7.  Sections  8,  4,  S,  and  6  of  the 
act  were  as  follows: 

"Sec.  3.  The  sheriff  of  each  coun^  shall 
be  an  inspector  of  horses  under  the  provi- 
sions of  this  act  and  It  Is  hereby  made  the 
duty  of  the  sheriff  of  each  county  to  per- 
form the  duties  hereinafter  provided  as  such 
live  stock  Inspector,  and  he  shall  keep  a  rec- 
ord of  all  Inspections  made,  giving  the  name 
of  the  owner  and  shipper  of  any  horses,  the 
several  brands,  the  number  of  the  car  and 
the  destination  of  the  shipment  He  shall 
file  with  the  board  of  county  commissioners 
of  his  county  on  the  flrst  day  of  each  month, 
a  complete  report  of  all  inspections  made 
daring  the  month  and  shall  also  furnish  a 
copy  of  such  report  to  the  official  newspaper 
of  the  county,  and  such  r^rt  shall  be  pub- 
lished at  the  expense  of  the  county,  and  the 
publisher  of  such  paper  shall  forward  a  copy 
of  his  paper  free  of  charge,  containing  such 
report  to  each  of  the  sheriffs  of  the  state. 

"Sec.  4.  Every  person  or  persons,  Arm,  as- 
sociation or  corporation  or  their  or  either  of 
their  agents,  servants  or  employes  having 
charge  of  any  horses,  destined  for  transpor- 
tation by  rail,  or  to  be  driven  beyond  the 
IlmitB  of  this  state,  shall  make  application  to 
the  sheriff  of  the  county  In  which  such  stock 
Is  located,  or  to  his  dtdy  authorized  agent 
to  Inspect  the  brand  or  brands  of  any  such 
horses,  stating  In  such  application  the  time 
and  place,  when  and  where  said  horses  will 
be  ready  for  inspection ;  and  It  shall  be  the 
duty  of  such  sheriff,  or  bis  deputy,  so  noti- 
fied, to  attend  at  the  time  and  place  desig- 


nated in  such  application  and  Inspect  said 
horses,  make  the  necessary  record,  and  give 
the  necessary  certificate  required  by  the  pro- 
visions of  this  act.  Provided,  that  In  all 
cases  of  horses  transported  out  of  this  state 
by  rail,  the  place  of  inspection  shall  be  at 
some  stock  yard  near  the  proposed  point  of 
shipment  of  said  horses  from  this  state,  and, 
provided  further,  that  if  the  owner  or  person 
In  charge  of  said  horses  shall  cause  any  un- 
reasonable delay  or  loss  of  time  to  such  sher- 
iff, or  his  deputy  so  notified  to  attend,  such 
owner  or  person  in  charge  of  any  audi  hors- 
es shall  pay  the  expenses  and  salary  of  such 
Inspector  during  such  delay  or  loss  of  time, 
not  to  exceed  five  dollars  per  day."  Aa 
amended  by  Laws  1903,  c.  54. 

"Sec  0.  It  shaU  be  the  duty  of  the  sher^ 
Iff  or  his  deputy  to  demand  proof  of  owner- 
ship from  the  [wrson,  persons  or  corporations 
presenting  horses  and  moles  for  inspection 
by  brand  record,  bill  of  sale  or  the  voucher 
of  at  least  two  respoDHlble  persons  residing 
In  the  state,  and  said  proof  of  ownership 
must  be  to  the  satisfaction  of  the  Inspecting 
sheriff  or  his  deputies."  As  amended  by 
Laws  19(K!,  c.  8. 

"Sec.  e.  Any  sheriff  or  hia  deputy  who 
shall  knowingly  make  any  false  certificate 
under  the  provisions  of  this  act  and  who 
shall  knowingly  swear  falsely  as  to  the  truth 
of  any  report  made  by  him  to  the  board  of 
county  commissioners,  or  who  shall  accept 
any  bribe  or  compensation  for  the  perform- 
ance or  failure  to  perform  the  duties  pre- 
scribed  by  this  act,  shall  upon  conviction 
thereof  be  guilty  of  a  felony,  and  be  fined  In 
a  sum  not  exceeding  one  thousand  dollars  or 
imprisoned  la  the  state  penitentiary  not  ex- 
ceedlog  five  yeurs,  or  both,  at  the  discretion 
of  the  court" 

An  inspection  fee  was  provided  for  In  sets 
tlon  8  as  follows:  "A  fee  of  fifteen  cents  per 
head  shall  be  charged  on  all  horses  Inspect- 
ed under  the  provisions  of  this  act  and  such 
fee  or  charge  shall  be  a  lim  upon  the  hors- 
es Inspected  until  the  same  shall  be  paid. 
Said  fees  shall  be  In  full  compensation  for 
all  services  rendered  in  making  sncfa  inspec- 
tion." By  that  section  also  the  sheriff  was 
authorized  to  sell  all  undalmed  horses  com- 
ing into  his  possession  while  dlschai^ng  his 
duties  as  snch  Inspector,  and  was  required  to 
pay  the  net  proceeds  of  the  sale  Into  the 
county  treasury  to  the  credit  of  the  general 
fund  of  the  county ;  and  provision  was  made 
whereby  the  owner  of  snch  estrays  could  re- 
ceive snch  proceeds  from  the  county. 

[1]  Aa  the  statute  was  originally  enacted 
section  4  contained  a  provision  apparmt- 
ly  Inconsistent  with  the  provision  of  section 
8  for  charging  an  inspection  fee;  It  then  pro- 
viding that  the  Inspection  and  record  should 
be  made  and  the  cwtlficate  given  "free  of 
charge  to  the  owner  of  said  horses  or  to  said 
railroad  company  or  corporation  provided, 
however,  that  the  actnal  and  necessary  ex- 
penses of  the  sheriff  or  Us  deputy*  in  male* 
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Ing  BTJch  Inspection,  ihall  be  paid  b7  tbe 
county."  That  provision  was  omitted  when 
the  section  was  amended  and  re-enacted  in 
1903.  The  manner  In  which  the  two  incoo- 
sisteat  proriaiOMa  became  included  in  the 
ori^iaal  act  Beems  to  be  explained  by  the 
fact  disci oeed  by  the  legialatlTe  Jonmals  that 
section  8  was  not  In  the  bill  when  it  was 
intrednced  and  aa  it  first  passed  tbe  Senate, 
but  waa  added  by  an  amendment  In  the 
House,  snbsegaently  concurred  In  by  the  Sen- 
ate upon  the  r^wrt  of  a  conference  commit- 
tee. Wlthoat  aectlon  8,  the  act  closely  fol- 
lowed with  some  exceptions  to  be  stated  a 
etui  liar  statute  of  Colorado  enacted  In  1890, 
wbtdti  did  not  provide  for  an  Inspection  fee. 
The  Colorado  statute,  however,  applied  to 
cattle  aa  well  as  faoi^es,  and  required  the  In- 
epectlon  to  be  made  by  a  cattle  inspector  to 
be  designated  by  the  State  Board  of  Inspec- 
tion. This  is  not  referred  to  as  a  matter 
necessarily  affecting  the  construction  of  the 
Btatate  or  the  determination  of  tbe  question 
here  involved,  but  to  show  what  appears  to 
hare  been  the  situation  at  the  time  the  act 
was  passed  in  1901,  and  the  cause  of  the 
amendment  of  1908.  Whatever  the  legal  ef- 
fect of  the  inconsistent  provisions  aforesaid 
may  have  been  it  is  at  least  clear  that  it  was 
finally  Intended  to  require  the  payment  of  an 
inflection  fee  or  charge,  as  provided  In  sec- 
tion 8;  and  that  so  far  as  the  original  pro- 
TisioDS  of  section  4  conQlcted  therewith,  it 
was  the  result  of  inadvertence. 

A  new  statute  on  the  subject  was  enacted 
In  1909  expressly  requiring  the  Inspection 
fees  to  be  paid  into  the  county  treasury  to 
the  credit  of  the  general  fund  of  the  couaty, 
and  repealing  the  former  acts,  but  with  tbe 
proviso  that  such  repeal  should  not  affect 
the  validity  of  previous  Inspections  or  the 
status  of  any  action  or  proceeding  pending  in 
tbe  courts  relative  to  fees  or  expenses  inci- 
dent thereto.    Laws  1909.  c.  60. 

We  do  not  think  that  the  omission  of  the 
provision  for  making  the  Inspection  free  of 
diarge  to  the  shipper  or  railroad  company 
by  tbe  amendment  of  19(^  throws  any  light 
opon  the  question  here  presented,  or  disclos- 
es the  intention  of  the  L^slature  one  way 
or  the  other  as  to  tbe  ownership  of  the  In- 
ipection  fees.  It  merely  made  it  certain  that 
an  lnq>ection  fee  was  to  be  charged,  and  left 
the  statute  as  before  without  an  express  pro- 
Tision  for  the  disposal  of  the  money  when 
collected.  Nor  do  we  think  that  the  provi- 
sion of  the  act  of  1909  requiring  the  inspec- 
tion fees  to  be  paid  into  the  county  treasury 
to  the  credit  of  the  general  fund  of  tbe  coun- 
ty has  any  effect  npon  the  construction  to  be 
KlTen  the  former  statute  in  that  respect,  for, 
if  It  vras  permissible  to  either  allow  the  sher- 
iff to  retain  the  fees  or  require  him  to  pay 
tbem  Into  the  county  treasury,  the  L^lsla- 
tnre  might  at  one  time  provide  for  allowing 
the  fees  b>  the  officer  and  at  another  for 
tbelr  payment  into  tbe  county  treasury ;  and 
therefore  the  fact  that  the  latter  pn^vlslon  la 


made  by  tbe  later  statute  does  not  Justify  the 
presumption  that  it  was  so  intended  by  the 
former  statute,  nor  can  it  be  regarded  as  a 
l^fislative  construction  of  the  former  statute 
in  that  particular.  But  it  is  expressly  stat- 
ed in  the  act  of  1909  that  the  repeal  of  the 
prevlotis  acts  shall  not  affect  the  status  of 
any  action  or  proceeding  pending  in  the 
courts  relative  to  fees  incident  to  previous 
inspections,  indicating,  we  think,  a  purpose 
not  only  to  preserve  rights  acquired  under 
the  statute  repealed,  but  to  preclude  a  con-, 
elderation  of  the  act  as  in  any  way  affecting 
such  rights  or  the  construction  of  the  former 
statute ;  the  L^lslature  no  doubt  well  know- 
ing at  tbe  time  that  the  ownership  of  fees 
previously  collected  bad  become  a  matter  of 
much  controversy. 

[2]  While  counsel  differ  as  to  the  meaning 
and  effect  of  the  act  of  1901,  amended  as 
aforesaid,  with  reference  to  the  right  of  tbe 
sheriff  to  retain  the  fees  as  perquisites  of 
bis  office,  the  arguments  mainly  relate  to  the 
meaning  of  the  term  "civil  cases"  as  used  In 
that  provlsioa  of  the  Constitution  authoriz- 
ing the  sheriff,  In  addition  to  bis  salary,  to 
receive  from  tbe  party  for  whom  the  services 
are  rendered  in  civil  cases  such  fees  as  may 
be  prMcribed  by  law.  The  county  attoruey 
contends  that  the  fees  thus  peirmltted  to  be 
retained  are  those  only  that  are  earned  in 
court  proceedings,  and  it  Is  argued  that  the 
term  "dvil  cases"  is  used  anonymously  with 
"civil  causes."  Counsel  for  plaintiff,  on  the 
other  band,  contend  that  it  includes  all  mat- 
ters coming  within  the  duties  of  tbe  sheriff 
as  contradistinguished  from  criminal  mat- 
ters, and  is  not  to  be  restricted  to  civil  ac- 
tions or  causes  In  court;  that  the  question  Is 
not  whether  the  services  were  rendered  for 
the  county,  but  only  whether  the  fees  were 
or  were  not  collected  for  services  rendered 
in  a  matter  not  criminal,  and,  If  not,  that 
then  the  fees  belong  of  right  to  the  sheriff, 
and  tbe  Legislature  would  have  no  power  to 
provide  otherwise. 

It  must  be  conceded  that  the  term  "civil 
cases,"  as  found  In  the  constltutloual  provi- 
sion aforesaid,  la  used  in  contradistinction  to 
"criminal  cases."  But  that  does  not  dispose 
of  the  question,  for  It  is  necessary  to  consider 
what  is  meant  by  the  word  "cases"  in  that 
connection.  The  distinguishing  words  are 
"civil"  and  "criminal,"  As  opposed  to  "crim- 
inal" the  word  "civil"  is  defined  In  Bouvier's 
Law  Dictionary  as  indicating  the  private 
rights  and  remedies  of  men,  as  members  of 
tbe  community,  in  contrast  to  those  which 
are  public  and  relate  to  the  government; 
"thus  we  speak  of  dvll  process  and  criminal 
process,  civil  Jurisdiction  and  criminal  juris- 
diction." In  Anderson's  Law  Dictionary  the 
word  is  thus  defined:  "Concerning  the  rights 
of  and  wrongs  to  individuals  considered  as 
private  persons,  in  contradistinction  to  crim- 
inal or  that  which  concerns  tbe  whole  polit- 
ical society,  the  community,  state,  govern- 
ment; aa,  dvll  actton,  csao,  coda,  court,  dam- 
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age,  loJuiT,  *  •  *  proceedlog,  procedore, 
prooesB,  remedy.  •  *  HoAeymeyrar t. 
Thompson,  IGO  Ind.  176,  48  N.  B.  1028,  49  N. 
B.  10S8.  In  this  sense  it  la  defined  In  the 
Centnij  Dictionary  and  Cyclopedia  as,  "re- 
lating to  property  and  other  rights  main- 
tainable In  law  at  the  owner's  stiit ;  opposed 
to  criminal ;  as,  civil  actions,  civil  courts, 
civil  remedies."  And  in  Webster's  New  In- 
tematlonal  Dictionary  as  follows:  "Relating 
to  the  private  rights  of  Individuals  in  a  com- 
munity and  to  legal  proceedings  In  connec- 
tion '  with  them ;  pertaining  to  rli^ts  and 
remedies  sought  hy  action  or  suit  distinct 
from  criminal  proceedings." 

In  ordinary  phra8eol<^  the  word  "case" 
means  "event,"  "happening,"  "Instance,"  "con- 
dition," and  the  like,  but  In  a  l^al  sense  It 
means  "cause,"  "suits,"  "action,"  "a  contest- 
ed question  before  a  court  of  Justice."  Bon- 
vler's  'Law  Dictionary;  Calderwood  v.  Pey- 
ser, 42  Cal.  116 :  U.  8.  V.  DoUa,  177  Fed.  101, 
100  a  C.  A.  521;  In  re  Dlst  Atty.  (D.  C.)  23 
Fed.  26;  U.  S.  v.  Vols.  28  Fed.  Cas.  884; 
Dickey  v.  Smith,  42  W.  Va.  80S,  26  S.  B.  873; 
Kundolf  V.  Thalheimer,  12  N.  T.  683;  Gold 
T.  B.  Co.,  18  Vt  478;  Crum  v.  Johnson,  8 
Neb.  (Unof .)  826,  92  N.  W.  1054.  "The  words 
'case*  and  'caiue*  are  constantly  nsed  as 
synonyms  In  statutes  and  lodlctal  decisions, 
each  meaning  a  proceeding  In  court,  a  suit 
or  action."  BIyew  v.  U.  S.,  13  Wall.  681,  20 
L.  Ed.  638;  Erwln  v.  U.  S.  (D.  C.)  37  Fed. 
470,  2  L.  B.  A.  228.  The  dlfleroit  meanings 
of  the  word  "case"  are  well  Illustrated  in 
Dickey  v.  Smith,  supra.  A  section  of  the 
statute  was  under  consideration  which  pro- 
vided that  on  certain  stated  grounds  and 
conditions  a  justice  might  set  aside  a  ver- 
dict "and  award  a  new  trial  in  the  cate"  and 
that  "In  such  ca«e  he  shall  appoint  a  time  for 
a  new  trial"  and  that  no  more  than  one  new 
trial  should  be  granted  by  the  Justice  "In 
any  ca«e."  The  court  said  that  the  word 
"case"  was  used  three  times  In  the  section— 
"the  first  time  to  denote  the  suit,  the  second 
time  to  denote  the  event" ;  and  In  determin- 
ing its  meaning  as  used  the  third  time,  the 
court  gave  to  the  word  its  irtmiBieologlcal, 
combined  with  its  technical,  meaning,  and 
held  that  Oie  section  allowed  one  new  trial 
only  to  either  parly^Hiat  is  to  say,  that 
each  party  had  the  right  to  make  one  ap- 
plication for  a  new  triaL 

A  "dvll  case"  la  defined  as  a  anlt  at  law 
to  redress  the  vit^tlon  of  «>me  contract,  or 
to  repair  some  Injury  to  pn^ert^,  or  to  tlia 
person  or  personal  rights  of  Indlvldnals. 
Shultz's  Lessee  v.  Moore,  Wright  (Ohio)  280; 
7  Cy&  158.  An  action  brought  to  recover 
some  dvll  right,  or  to  obtain  redress  for 
some  wrong,  not  being  a  crime  or  misdemean- 
or. 6  Am. ft Bng. Bncy.  Zii(2dBd.}  96.  The 
term  "dvll  cases"  la  frequently  used  in  stat- 
utes qmonymonsly  with  "cItU  actions^  or  "dv- 
ll causes."  sjid  has  been  held  to  bare  the  same 
meaning,  or  something  more  or  less,  depend- 
ing upon  the  subject  and  the  connected  pro- 


visions  of  the  statute.  In  Adldns  t.  Andrews, 
1  Neb.  (Unof.)  810,  96  N.  W.  228,  the  court 
was  called  upon  to  consider  a  constitutional 
provision  allowing  appeals  In  all  criminal 
cases  on  the  anillcation  of  the  defendAnt; 
"in  all  dvll  cases  on  the  application  of  either 
party,  and  In  such  other  cases  as  may  be 
provided  by  law."  It  vras  held  that  a  sum- 
mary statutory  proceeding,  such  as  forcible 
entry  and  detainer,  came  under  the  term 
"other  cases"  rather  than  under  the  head  of 
"dvll  cases."  The  court  say:  "It  Is  true  tb* 
proceeding  is  a  dvll  case.  In  the  sense  that  it 
is  not  criminal,  «  •  •  but  the  question  Is 
not  as  to  the  meaning  of  dvll  cases  In  gen- 
eral, but  as  to  the  sense  In  which  those 
words  are  used  In  the  constitutional  provi- 
sion." In  Indiana  it  was  held,  under  an 
act  conferring  Jurisdiction  npon  a  certain 
court  "in  all  cases  of  appeals  from  •  •  « 
boards  of  county  commissioners  or  dty 
courts  In  civil  cases,"  that  Jurisdiction  was 
conferred  of  an  appeal  from  a  Judgment  of 
the  commissioners  establishing  a  drain ;  the 
court  holding  that  a  drainage  proceeding  was 
a  dvll  case  within  the  meaning  of  the  act. 
It  was  said  in  the  opinion  that  the  term 
"dvll  cases"  as  used  In  the  statute  was  to 
be  construed  as  Including  all  cases  other  than 
criminal  cases.  Hod^eymeyer  v.  Thompson, 
160  Tnd.  176,  48  N.  B.  1029,  48  N.  a  1058. 

The  term  Is  employed  tn  the  provision  we 
are  considering  to  describe  a  certain  dass 
of  cases  for  the  purpose  of  regulating  the 
compensation  of  the  sheriff,  and  in  that  con- 
nection it  is  to  be  broadly  construed  as  Indu- 
sive  of  all  "cases"  not  criminal.  That  it  was 
Intended  to  cover  all  cases  involving  private 
rights  as  distinguished  from  a  public  prosecu- 
tion for  a  crime  or  misdemeanor  capnot  we 
think  be  doobted.  It  is,  however,  to  be  con- 
strued as  a  legal  term  and  not  according  to 
the  ordinary  meaning  of  the  word  "case," 
as  an  "event"  or  "Instance."  Counsel  for 
plaintiff  In  their  brief  substitute  the  word 
"matters"  for  "cases."  But  it  Is  doubtful  at 
least  if  that  adds  anything  to  the  meaning  of 
the  proTlsion,  for  "dvll  matters"  might  have 
the  same  meaning  as  "dvll  cases."  College, 
etc.,  T.  Ouilbert,  100  Iowa,  218,  69  N.  W.  453; 
BeU  V.  West  Point,  51  Miss.  27a  We  are 
not  at  liberty,  however,  to  eubstltnto  other 
words  for  those  employed.  It  Is  not  provid- 
ed that  the  sheriff  shaU  be  mtltled  to  receive 
fees  for  all  his  official  acts  exo^  In  criminal 
cases,  but  that  he  shall  be  entitled  to  the 
fees  for  seirlces  rendered  In  "dvU  cases." 
It  may  have  been  Intended  primarily  to  tieo- 
Tlde  a  salary  for  '^nbllc  business"  and  fees 
for  such  other  business  as  might  require  the 
services  of  the  sheriff,  but  In  determining  the 
question,  we  are  confined  to  the  description 
of  the  f«e8  as  foimd  in  the  provision,  and  It 
is  Impossible  to  Ignore  tbe  words  "la  dvll 
cases"  as  ezpxBSring  what  was  Intended.  Not 
only  was  a  legal  term  empk^ed.  but  It  most 
be  held  to  have  been  nsed  In  a  legal  sense,  if 
indeed  It  Is  capable  of  anj  dUfarent  use; 
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and  we  think  that  It  wns  used  as  meaning  a 
legal  proceedlDg  of  some  nature  for  the  pio- 
tectfoo  or  tttforoement  of  a  private  right  or 
tbe  redress  of  a  private  wrong. 

[3]  This  was  not  the  first  use  of  the  term 
**dTll  cases"  with  refereaoe  to  the  fees  of 
sberUb.  It  had  been  so  employed  from  the 
tfaue  of  the  organization  of  Wyoming  as  a 
territoTT.  Iawb  1869,  c.  S3,  {  8.  By  an 
act  amiTDTed  March  9,  1882,  It  was  provided 
ttat  aherUBs  should  receive  an  annual  stated 
■alarr  and  that  in  addition  to  snch  salary 
"^kep  tAoU  be  entitled  to  receive  from  the 
terty  for  whom  the  aervioes  are  rendered  M 
cic<I  cases"  cotaln  stated  fees.  Laws  1882, 
c  43.  That  was  tbe  statute  regulating  the 
compensation  of  the  sheriff  when  the  Con- 
stitutUm  was  framed  and  adopted.  Rev. 
SL  1887.  i  1182.  It  will  be  observed  that 
the  fees  allowed  to  be  received  by  tbe  sheriff 
hi  addittou  to  bis  salary  are  described  in  thci 
Constitntlon  in  identically  the  same  lai^oage 
as  that  fonnd  la  the  statute  In  force  at  the 
time.  This  compels  the  conclusion,  we  think, 
tliat  Uie  statute  was  In  mind  when  the  provi- 
sion was  inserted  in  the  Ckmstltotlon,  and  that 
the  tom'^dvU  cases"  was  used  in  the  same 
amse  In  tbe  Constltatlon  as  in  the  statute. 
Indeed  it  was  well  known  that  one  of  the  ob- 
jects of  the  article  in  the  Constitution  relat- 
ing to  salaries  was  the  reduction  of  the  com- 
poisatloa  of  county  officers  as  fixed  by  the 
statute  then  in  force. 

The  fees  prescribed  by  the  statute  In  con- 
nectlOD  irtth  the  provision  aforesaid  were  for 
the  aerTtee  and  retan  of  proceas;  mUeage 
ta  serrlng  tlie  same;  Berrlog  order  of  attacb- 
ment,  order  of  arrest,  for  delivery  of  prop- 
oty.  Injimctlon  order;  necntlng  writ  of 
poaaesslon;-  levying  erecatlon;  commission 
OD  nMoey  collected  on  execution  or  other 
final  prooeas;  advertising  property  for  sale; 
for  executing  deed  whco  necessary  to  be 
SMde  by  sheriff;  for  snmmimlng  Junnrs;  ax- 
eeoting  writ  of  habeas  corpus  and  order  of 
commttmenL  All  these  services,  with  the 
possible  exception  of  executing  a  deed  under 
soDie  drenmstances,  relate  to  suits  or  pro* 
eeedlngs  In  court,  and  as  the  principal  du- 
ties (rf  a  sboiff  are  connected  with  the  busl- 
acaa  of  the  courts,  It  Is  clear  at  least  that 
Am  tenn  *Vdvll  caseaT'  was  used  in  the  stat- 
ute, and  In  the  Gonstltntlon  by  adopthig  the 
statutory  form  of  expression,  as  referring 
SNwiBlly  to  a  dasB  of  legal  proceedings  In- 
vited for  the  protection  of  private  interests. 
Bat  In  Ow  decision  of  this  case  we  are  not 
tndlned  nor  do  wa  think  It  necessary  to  re- 
strict its  meaning  to  a  proceeding  In  court 
Tbe  statute  Is  not  to  be  regarded  as  having 
Iffcacribed  an  the  ffees  that  could  proimly 
be  prescribed  under  the  head  of  dvil  cases, 
bat,  so  far  as  the  question  before  us  is  con- 
coned,  as  merely  Indicating  guierally  the 
seaae  in  irtildi  Uie  term  "civil  cases"  was 
majfla^tA;  and  a  oonstroetion  of  tbe  con- 
stltDtiona]  provision  which  would  confine  the 
fees  allowed  to  those  that  had  been  pre* 


scribed  by  the  statute  conld  not  be  Justified. 
There  may  be  proceedings  for  the  protection 
or  enforcement  of  individual  rights  not  re- 
quired to  be  prosecuted  in  a  court,  or  any 
trlbmial  exercising  Judicial  powers,  but  re- 
quiring tbe  services  of  the  sheriff  in  his  of- 
ficial capacity  for  the  sole  benefit  of  the 
party  or  parties  interested,  to  which  the 
term  would  be  ai^licable,  as  it  is  found  em- 
ployed in  the  provision  under  consideratlou; 
and  we  prefer  to  leave  any  such  question  for 
consideration  when  It  arises.  We  agree  to 
some  extent  with  tbe  proposition  stated  by 
counsel  that  tbe  questlmi  is  not  whether  tbe 
services  were  performed  for  the  county. 
There  may  indeed  be  civil  cases  In  which  the 
county  may  be  a  party  in  Its  corporate  ca- 
pacity, or  even  tbe  state.  In  which  tbe  sheriff 
would  be  entitled  to  his  fees,  though  payable 
by  the  county  or  state  aa  the  party  for  wbom 
the  services  are  rendered.  The  question  Is 
whether  tbe  services  were  rendered  and  the 
fees  collected  in  cases. 

[4]  The  fees  wwe  collected  is  the  exercise 
of  a  duty  Imposed  upon  the  sheriff  by  a 
law  passed  for  the  protection  of  the  public 
against  fraud  or  crime  in  relation  to  a  class 
of  pnq;)erty  that  may  more  or  lees  easily,  ac- 
cording to  drenmstances,  be  wrongfully  ap- 
propriated and  r^oved  beyond  the  state 
without  detection;  and  the  statute  requir- 
ing an  inspection  of  the  propwty  before  Its 
removal  tends  to  render  such  fraudulent  or 
criminal  practices  more  difficult,  and  by  pre- 
serving and  publishing  a  record  of  the  In- 
spections asristi  in  Identifying  the  owner, 
and  discovering  the  wrtmgfnl  or  unlawfifl 
act  if  any  has  bSen  committed.  Territory 
ex  rel.  t.  D.  &  B.  O.  B.  Oo^  12  N.  Bi.  425,  78 
Pac  74,  affirmed  in  McLean  t.  D.  ft  R.  O.  B. 
Co..  203  U.  S.  63,  27  Sup.  Gt  B  (61 Ed.  78). 
In  the  case  dted  the  Supreme  Court  of  the 
United  States  say  with  reference  to  a  slmUar 
statute  of  New  Mexico  iffoviding  for  an  in- 
q>ectlon  of  hides:  "The  purpose  of  these  pro- 
visions Is  apparent,  and  it  Is  to  prevent  the 
criminal  or  flaudulent  approprlatlcm  of  cat- 
Ue  by  requiring  the  Inspiection  of  hides  and 
r^istratlon  by  a  record  which  preservM  the 
name  of  the  shipper  and  purchaser  of  the 
hides,  as  well  as  the  brands  tb^eon.  and  by 
which  la  afforded  some  evidence,  at  least, 
tending  to  Identify  the  ownership  of  the  cat- 
tle. It  Is  evident  that  tbe  provision  aa  to 
the  dilianent  of  the  hides  beyond  the  limits 
of  the  territory  is  essential  to  thla  purpose, 
for  If  tbe  hides  can  he  sarr^tlttously  or 
criminally  obtained  and  dilpped  beyond  such 
Umlt4  without  biBpection  or  registration,  a 
very  convenlMit  door  is  open  to  the  perpetra- 
tion of  fraud  and  the  prevoitlon  of  discov- 
ery.** And  again:  "In  tbe  bmritory  of  New 
Mexico,  and  othec  parts  of  the  country  sim- 
ilarly situated,  it  Is  highly  essential  to  pro- 
tect large  numbers  of  people  against  crim- 
inal aacresdon  upon  this  dasa  of  property. 
The  exercise  of  the  police  power  may  and" 
should  have  referoice  to  the  peculiar  situa- 
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tlon  and  needs  of  the  commnni^.  The  law 
under  consideration,  designed  to  prevent  tbe 
clandestine  remoTal  of  property  In  which  a 
large  nnmber  of  pet^le  of  the  territory  are 
Interested,  seems  to  as  an  obviously  right- 
ful exercise  of  this  power.  It  Is  true  It  af- 
fects Interstate  commerce,  but  we  do  not 
think  such  was  Its  primary  purpose,  and 
while  It  may  hare  an  effect  to  levy  a  tax 
(tbe  inspection  fee)  apon  this  class  of  prop- 
erty, the  main  purpose  evidently  was  to  pro- 
tect the  i>eopIe  against  fraud  and  wrong." 

As  generally  stated  the  object  of  inspec- 
tion laws  is  to  protect  tbe  community,  so  far 
as  they  apply  to  domestic  sales,  from  frauds 
and  Impositions ;  and  in  relation  to  articles 
designed  for  exportation  to  preserve  the 
character  and  reputation  of  the  state  In  for- 
eign markets.  22  Cyc  1361.  "Inspection  is 
the  examination  of  certain  articles  made  by 
law  subject  to  such  examination,  so  that 
they  may  be  declared  fit  for  commerce;  an 
examination  of  an  article  to  determine  its 
fitness  for  a  given  puqHwe;."  16  Am.  &  Eng. 
Ency.  L.  808.  While  the  object  of  tbe  stat- 
ute under  consideration  may  difter  material- 
ly frcnn  tbat  of  Inspection  lanre  generally.  It 
is  nevertheless  an  Inspection  law*  as  was 
beld  in  the  case  of  Neilson  v.  Garza,  2 
Woods,  287,  Fed.  Gas.  10,001,  which  has 
been  frequently  dted  with  approval.  In  that 
case  it  was  aaM  by  Circuit  Judge  Bradley: 
"The  exporter  must  obtain  the  certificate  of 
the  Inspector,  or  his  deputy,  of  the  county 
into  which  the  bides  were  Imported,  certi- 
fying (note  what  things  are  to  be  certified) 
the  date  of  the  importation,  tbe  names  of 
tbe  importer  and  of  the  owner  and  of  the 
person  In  charge,  name  of  the  place  where 
imported,  and  description  of  the  marks  and 
brands,  it  any  there  be,  by  which  they  can 
be  identlBed.  What  is  this  bat  inspectii»T 
Tbe  party  is  to  subject  the  bides  or  animals 
to  the  examination  of  tbe  official  Inspector, 
that  he  may  note  everything  about  them 
serving  to  tbelr  Identification,  ownership, 
etc.  I  do  not  say  that  such  an  Inspection  as 
this  is  necessary  or  expedient,  bat  it  Is  In- 
spection; and  at  such  a  place  as  Browns- 
ville it  may,  for  aught  I  know,  be  necessary 
police  regulation  to  prevent  frauds  and  clan- 
destine removal  and  exportation  of  property 
belonging  to  the  people  of  Texas."  Tbe  com- 
plainant In  that  case  was  engaged  In  Import- 
ing hides  from  Mexico  to  Brownsville  Tex., 
and  thence  to  New  York. 

[5]  Now,  it  is  beld  to  be  proper  for  a  state, 
as  an  incident  to  its  power  to  enact  valid  in- 
spection laws,  to  impose  a  reasonable  charge 
for  tbe  purpose  of  defraying  the  expenses 
of  the  Inspection.  17  Am.  &  Eng.  Ency.  L. 
81;  McLean  v.  D.  &  K.  G.  R.  Co.,  supra; 
Wadhanis  OU  Co.  v.  Tracy,  141  Wis.  150,  123 
N.  W.  785  ;  22  Cyc.  1368.  The  charges  or 
fees  are  Justified  only  on  the  ground  that 


tibey  are  regulation  expenses,  and  as  imposed 
for  the  purpose  of  laying  the  burden  of  ex- 
ecuting the  law  upon  the  property  involved. 
Authorities  above  cited.  Tbougb  tbe  fees 
are  paid  by  tbe  party  whose  duty  it  is  to 
have  the  property  Inspected,  the  services  of 
the  Inspecting  oflicer  are  rendered  dlstlnc- 
tlvely  for  and  In  the  Interest  of  the  public. 
The  duty  of  tbe  sheriff  is  not  confined  to 
merely  Inspecting  tbe  animals  and  giving  the 
certtflcate  fdiowlng  Inspectiwi.  He  Is  re* 
Quired  to  make  a  public  record  of  tbe  inspec- 
tion and  to  r^>ort  the  same  to  tbe  board  of 
county  commissioners.  The  record  and  re- 
port are  surely  not  required  for  the  benefit 
of  tbe  shipper  or  drover.  Again  the  report 
is  required  to  be  published  at  the  expense  of 
tbe  county;  and  it  may  be  that  an  inspection 
fee  was  required  for  the  purp(»e  partially 
at  least  of  providing  for  that  expense  It  is 
true  tbat  upon  satisfying  tbe  Inspecting  offi- 
cer of  his  right  to  do  so,  the  shipper  or 
drover  is  enabled  by  tbe  inspection  and  the 
Issuance  of  tbe  certificate,  where  tbat  Is  re- 
quired, to  lawfully  proceed  with  tbe  trans- 
portation or  removal  of  tbe  animals  out  of 
the  state.  1!hat  does  not.  however,  constt* 
tute  the  act  of  the  inspecting  officer  a  serr- 
ice  rendered  the  shipper  or  drover.  In  the 
sense  in  which  we  apmk.  of  the  services  of  a 
sheriff  In  a  civil  case  as  services  rendered 
for  a  party  thereto.  The  object  of  the  provi- 
sion of  section  6  of  the  statute  making  it  a 
felony  for  tbe  sheriff  to  accept  compensation 
for  the  performance  or  failure  to  perform 
duties  imposed  npMi  him  by  the  act  was  evi- 
dently to  better  Insure  tbe  faithful  perform- 
ance on  the  part  of  tbe  sheriff  of  bis  duties 
to  tbe  public.  The  statute  was  passed  and 
tbe  inspection  was  required  for  tbe  benefit 
of  the  pabli<^  not  tbe  iwrty  whose  duty  It 
was  to  present  tbe  animals  for  inspection. 

We  therefm  condude  tbat  the  acts  of  tbe 
plaintiff  In  error,  as  sheriff  and  Inspector  of 
borses,  were  not  services  rendwed  In  dvU 
cases  within  tiie  meaning  of  the  fwustltntlon- 
al  provision  allowing  the  sheriff  to  recelva 
fees  for  services  In  such  cases.  The  demur- 
rer to  the  petition  was  properly  sustained, 
and  tbe  Judgment  will  be  affirmed. 

Affirmed. 

BEABD,  a  3^  concurs.  BGOTT,  did 
not  alL 


HECHT  T.  ACME  CJOAL  CO. 

(Supreme  Court  of  Wyoming.    June  30,  1911.) 

I.  GUAEAHTT  d  76*)  — LUSI  ASBiamcSNT  — 
Rights  of  Assioneb. 

An  unqualified  assignment  of  a  lessor's 
rightB  entitles  tbe  assignee  to  enforce  a  guai^ 
anty  for  tbe  payment  of  rent. 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
Cent.  Dig.  I  86;  Dec  Dig.  S  76.*] 
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1  IiuiDi^BD  AND  Tenant  Q  1S4*}— Lbabbs 

— "Saix>on  Pubposeb." 

A.  lease  of  a  baildiDC  for  "saloon  purpoBes** 
doe«  not  limit  to  sale  of  iDtozlcants  exclusiyely, 
bot  permitB  sale  of  soft  drinks  and  cigars. 

[EU.  Hatm. — For  otlier  casss,  see  Landlord  and 
Tenant,  Cent  I>ig.  H  482-486;  Dec  Dig.  | 
134.* 

For  other  de&Ditlon%  see  Woids  and  Phraaes, 
VOL  7,  p.  6312.] 

F«tltlcm  for  rebearlDS.  Petition  dmled. 
For  former  opinion,  see  113  Paa  788. 

BSARD,  C.  J.  ThU  case  was  decided 
ruarr  28,  1911,  the  opinion  appearing  In 
113  P'ac  788.  The  plaintiff  in  error  has 
filed  a  petition  for  rdiearlng,  stating  several 
reasons  ther^or.  It  Is  alleged  that  we  fail- 
ed to  consider  and  decide  upon  the  eufflclen- 
CT  of  the  petition  In  the  district  court  to 
•tate  a  caose  of  action  against  the  defend- 
ant Hecbt  as  guarantor.  As  we  understand 
coonsel,  this  claim  is  based  on  the  conten- 
tion that  the  assignment,  as  written  on  the 
iMse.  was  no  assignment  of  the  guaranty, 
and  that  the  guaranty  was  not  aralgnable, 
and  therefore  the  assignee  could  not  main- 
tain an  action  thereon  in  its  own  name.  We 
do  not  nnderstand  it  to  be  claimed  that  the 
lease  could  not  be  assigned;  and  certainly 
Do  such  contention  could  be  maintained. 

[1]  The  assignment  of  the  lease  was  an 
onqualifled  assignment  of  all  of  the  rights 
BDd  prlTil^es  ot  the  lessor  under  and  by 
virtue  of  the  lease;  and  while  Becht  was 
not,  strictly  speaking,  a  surety,  hts  guaranty 
stood  as  security  for  the  performance  by  the 
lessee  of  the  covenants  of  the  lease,  among 
whldi  was  the  payment  of  the  rent,  and 
passed  to  the  assignee  by  the  assignment.  The 
general  rule  is  stated  In  4  Gyc.  69,  where  nn- 
merous  authorities  are  cited,  thus:  "In  the  ab- 
seoce  of  any  stipulation  or  provision  In  the 
contract  of  assignment  concerning  securities 
or  other  Incidents,  an  unqualified  assignment 
of  a  chose  in  action  carries  with  it,  as  incident 
to  the  chose,  all  securities  held  by  the  assignor 
■8  collateral  to  the  claim,  and  all  rights 
bK^dent  thereto,  and  vests  in  the  assignee 
the  equitable  title  to  such  collateral  secu- 
rities and  incidental  rights;"  and  in  6  Enc. 
Law  &  Praa  045,  "The  general  rule  is  that 
the  assignment  of  a  debt  carries  with  it 
every  remedy  and  security  available  to  the 
assignor  as  Incident  thereto,  although  they 
are  not  specially  named  In  the  Instrument  of 
assignment.''  And  under  a  statute  like  ours 
which  provides  that  "an  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
Interest"  (section  4311,  Comp.  St  1910),  the 
rule  of  the  common  law,  which  required  the 
assignee  to  sue  In  the  name  of  the  assignor. 
Is  not  in  force.  4  Cyc.  97;  5  Enc.  L.  &  P. 
967.  The  case  of  Potter  v.  Oronbeck,  117  111. 
404,  7  N.  B.  586,  is  cited  and  relied  upon  by 
coonsel,  but  the  case  is  not  applicable  here. 
It  was  held  In  that  case  that  the  Instru- 
ment sued  upon  was  not  assignable  under 


the  Illinois  statute  so  as  to  vest  the  tegs:! 
title  In  the  assignee,  and  for  that  reasra  the 
assignee  could  not  maintain  the  acUon  In 
hts  own  namew  There  was  no  statute  re- 
ferred to  antborialng  or  requiring  the  action 
to  be  prosecuted  In  the  name  of  the  real 
party  In  interest  as  is  the  case  In  tbls  state. 

[2]  It  Is  farther  urged  that  the  court  failed 
to  consider  as  mat«lal  the  provision  of  the 
lease  to  tbe  effect  tliat  the  premises  vrare  to 
be  used,  for  "saloon  purposes,"  and  In  not 
deciding  that  said  clause  In  the  lease  re- 
stricted such  use  to  "saloon  purposes."  It 
may  be  conceded  that  the  leue  m  restricted 
the  use  of  the  premises.  But  wbat  Is  meant 
by  aaloon  purposes?  No  doubt,  as  used  in 
the  lease,  It  meant  for  tbe  purpose  of  selling 
Intoxicating  liquors;  but  we  do  not  think 
it  can  be  held  as  &  matter  of  law  that  "sa- 
loon purposes"  means  for  tbe  sale  of  Intox- 
Icattng  liquors  ezcluslTely.  Indeed,  tbe  par- 
ties to  the  lease  did  not  put  that  construc- 
tion upon  it  One  of  the  lessors,  A  K.  Gra^, 
was  called  as  a  witness  the  plaintiff  and 
on  cross-examination  by  counsd  for  defend- 
ant Hecbt,  was  asked :  Q.  "Tou  leased  these 
premises  to  Mr.  McCoy  Ua  the  purpose  of 
conducting  a  retail  liquor  business?"  An 
objection  to  the  question  by  counsel  for 
plaintiff  was  overruled  and  be  answered, 
"Not  exclusively."  Q.  "Well,  yon  leased  It 
to  htm  fi>r  the  purpose  of  carrying  on  a  sa- 
loon there?"  A.  "Tea,  sir."  Q.  "And  you 
built  the  building  for  saloon  purposes?"  A 
"Tea,  sir."  Q.  "And  that  was  well  under- 
stood between  yon  and  McCoy?"  A.  "Tea, 
sir."  Q.  "And  also  by  John  Hecbt?"  A 
"Tes;  I  suppose  so.  He  understood  I  sup- 
pose tbe  same  thing."  Q.  "And  be  entered 
upon  that  and  did  conduct  a  saloon,  dldnt 
he.  In  the  bulldtug,  McCoy?^  A.  "He  en- 
tered upon  the  premises  and  conducted  and 
sold  liquor,  cigars,  and  soft  drinks  in  con- 
nection with  his  liquor  business."  Q.  '^n 
connection  with  the  saloon?"  A.  "Tes,  sir." 
We  think  it  quite  dear  that  both  the  lessors 
and  the  lessee  contemplated  that  the  bu^< 
ness  should  ln<dnde  the  sale  of  soft  drinks 
and  dgan  as  well  as  intoxicating  liquors. 
The  facts  in  this  case  are  almost  Identical 
with  those  in  0*Byme  t.  Henley,  161  Ala. 
620.  BO  South.  83,  2S  L.  B.  A  (N.  8J  406, 
Cited  In  the  original  opinion. 

Tbe  remainder  of  the  brief  of  counsel  In 
support  of  the  petition  for  rehearing  Is  de- 
voted to  tbe  discussion  of  the  main  question 
In  tbe  case.  We  have  again  examined  tbe 
authorities,  and  believe  the  decision  as  hand- 
ed down  Is  correct  In  prlnriple  and  sus- 
tained by  the  weight  of  authority.  In  addi- 
tion to  tbe  cases  cited  In  the  opinion,  we 
cite:  Oaston  v.  Gordon  (Mass.)  01  M.  SL 
807.   A  rehearing  Is  denied. 

Rehearing  denied. 

POTTBB,  J.,  ooncora.  SCOTT,  J.,  did  not 
sit 
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owhn  t.  ownzTS. 

(SupmiM  Gonrt  of  Colozado.   Jam  Si  ISll.) 

Chattel  Mobtgaqes  (|  254*)— Foucuwubb 
— Failubb  to  Fobbclobk. 

Id  view  ot  Bct.  SL  1908,  I  616,  prortdinr 
that  the  diattel  morteMM  auU  b«  allowed  SO 
days  after  the  matarity  of  th*  debt  in  which 
to  take  posseMion  of  the  mortgacBd  diattels, 
during  wDich  time  t2ie  mortgage  ahall  lie  valid, 
two  successive  mortgagees  having  both  permitted 
mortgaged  property  to  remain  In  the  posBessioa 
of  the  mortgagor  for  longer  than  30  days  can- 
not enforce  their  mortgages  against  the  claims 
of  a  third  party;  and  between  themselves  the 
one  first  acquiring  possession  of  the  chattels 
is  entitled  to  hold  thevOt  regardless  of  whose 
debt  matured  first  or  whose  mortgage  had  pri- 
ority. 

[E^d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S  625;  Dec  Dig.  i  254.*] 

Error  to  DiBtrlct  Conrt,  Caiaffee  Coimty; 
Morton  S.  Bailey.  Judge. 

Action  by  Tbomas  Owen  against  B.  A. 
Owens.  Judgment  for  defoidantf  and  italn- 
tlff  brings  error.  Affirmed. 

Gilbert  A.  Walker,  for  plalntUf  In  etroT. 
Q.  K.  Hartensteln,  tor  defendant  in  erro?. 

WHITE,  J.  ^iB  controversy  Is  over  the 
right  to  tiie  possession  of  certain  personal 
property,  daimed  by  each  of  the  respecttve 
parties  hereto,  as  mortgagee  thereof,  from 
the  same  mortgagor. 

The  mortgage,  under  whidi  plaintiff  In  er- 
ror claims,  was  acknowledged  June  29  and 
recorded  July  1,  1903.  It  was  given  to  se- 
cure the  payment  of  a  promissory  note  doe 
December  6, 1903.  The  mortgage  is  set  forth 
In  the  amoided  complaint,  and  is  In  the  ustial 
form,  reserving  to  the  mortgagor  the  right  of 
possession  of  the  diattels  until  default  in 
payment  of  tlie  note,  upon  whldi  event  the 
right  of  possession  should  vest  In  the  mort- 
gagee. 

Defendant's  mortgage  Is  snbeoqnont  in 
date  and  record  to  plaintifTs,  and  was  tRkea 
with  actual  and  constructive  notice  tiiereof. 
June  1, 1904.  defendant,  under  and  by  virtue 
of  this  mortgage,  took  possession  of  the  chat- 
tels from  the  mortgagor,  in  wh<»e  possession 
tliey  had,  until  then,  continuously  remained. 
Plaintiff  sought  to  recover  possession  of  the 
chattels  from  defendant  These  facts  all  ap- 
pear from  the  amended  complaint. 

Defendant  demurred,  upon  the  grounds 
that  the  amended  complaint  falls  to  state  a 
cause  of  actios,  and  in  certain  partlcniars 
named  Is  ambl^ous,  unlnt^llgible,  and  un- 
certain. The  demurrer  was  austataed,  and 
Judgment  entered  against  defendant,  to  re- 
verse whldi  he  prosecutes  this  suit 

Where  two  successive  mortgagees  have 
both  permitted  the  mortgaged  property  to 
remain  In  the  possession  of  the  mortgagor 
for  an  unreasonable  length  of  time  after 
the  maturltr  of  the  respective  mortgages, 
□either  one  can,  as  against  the  claim  of  a 
third  party,  enforce  his  mortgage  lien;  but. 


as  against  each  otiwr,  tike  one  first  acqnlring 
possession  of  the  pK^wrty  is  entitled  to 
priority.  Section  618,  Bev.  Stat;  GasseU 
V.  JkMittTt  89  Oola  867,  89  Psa  77S. 

Under  the  facts  of  tills  cass^  and  the  law 
as  declared  the  statute  and  case  dted,  30 
days  was  a  reasonable  time  in  which  to  take 
possession  of  the  mortgaged  chattels  after  the 
maturity  of  the  indebtedness  secured  the 
mortgage. " 

The  amended  complaint  shows  that  not 
only  80  days,  but  six  months,  bad  elapsed 
since  the  maturity  of  the  Indebtedness  secure 
ed  by  the  mortgage  under  whidi  i^aintiff 
claims,  when  defendant  took  possession  of 
ttie  chattels.  What  time  had  elapsed  after 
the  maturity  of  the  Ind^tedness  secured  by 
defendsnf B  mortgage  is  not  disclosed,  but  is 
of  no  consequence.  Defendant  by  virtue 
of  his  mortgage,  first  acquired  possession  of 
the  property,  and  under  the  law  is  entitled 
to  priority.  The  question  of  notice  is  wholly 
Immaterial.  Oassell  v.  Dasher,  si^a;  Stan- 
ley V.  CltizeDB*  O.  ft  a  Ca,  24  Colo.  103,  49 
Pac.  S50;  Broreton  v.  Bennett  X5  Colo.  254, 
25  Pac  310. 

The  statute,  and  flie  cases  dted,  settle  the 
omtroversy  in  favor  of  defendant  in  error. 
The  Judgnwnt  Is  ttierefore  affirmed. 

Judgment  affirmed. 


CAMPBELL^  a  Jm 
concur. 


and  OABBESIT,  7., 


STUHPFF  T.  PBOPIiBl 
(Supreme  Court  of  Colorado.    Jane  6,  1911.) 

1.  FAun  PsETEKsas  (I  8*)  — Tbanbvkb  or 

MOSTOAOED  PBOPIBTT  BT  MOBTOAOOR. 
As  the  mortgagor  of  chattels  holds  title 
subject  only  to  tne  Ilea  of  the  mortgage,  he 
Diay,  before  defanlt  and  In  the  absence  oi  false 
representations,  sell  and  convey  the  morteaged 
chattels,  without  violating  the  statute  against 
obtaining  money  under  fuse  pretenses. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses, Cent  Dig.  |  13;  Dec  Dig.  §  a*] 

2.  Falsb  Prbtbnsu  (I  7*>— FAILnSB  TO  Dis* 
CLOSE— Silence. 

The  failure  of  a  party  to  a  transaction  to 
disdose  facts  which,  If  known  to  the  other 
party,  would  deter  him  from  parting  with  his 
money  Is  not  a  felse  pretense,  even  though 
fitlse  pretenses  may  be  proved  br  the  acts  w 
omdnet  of  defendant  as  well  as  by  words. 

[Ed.  Note.— For  other  cases,  see  False  Pr» 
tenses,  Cent  Dig.  H  5-12;  Dec  Dig.  {  7.*] 

3.  VUMK    PbKTENSES    (I  SS*)— InniCTHKNT^ 

Vabiancb. 

Where  an  information  charged  that  defend- 
ant made  false  repicsentations  and  pretenses 
that  a  cow  which  he  sold  was  free  from  all 
liens  and  Incumbrances,  proof  Chat  the  defend- 
ant merely  failed  to  disclose  that  the  cow  was 
incumbered  is  a  variance  from  the  InfonnatloD, 
and  will  not  sui^ort  a  conviction  thmonder. 

[Bd.  Note.— Fw  other  eases,  see  False  Pr»> 
tenses.  Cent  Dig.  H  50-lSTDse.  Dig.  I  8&*3 

4.  FaUB    PbKTBHSBS    (I  9*)— BBUAIKV  OH 
PbETBNBBS— Ilf  DUCEICENT. 

Where  the  seller  of  a  cow  falsely  repre- 
sented that  It  was  unincumbered  and  gave  a  bill 
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of  nlc,  indndinc  a  wmrmnty,  and  tbe  bayer  re- 
lied M>iel7  oKHi  tli«  bill  of  sale,  the  seller  was 
not  foiltr  of  false  pretenses. 

[fid.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent.  Di«.  i  14;  Dec  Dig.  |  9.*] 

Error  to  IMstrict  Court,  Teller  County; 
John  W.  Sbeafor,  Judge. 

S.  C.  Stmnpff  WEB  ooaTlcted  ct  obtaining 
mon^  tinder  false  unretensee,  and  brings  er- 
ror. Berersed. 

T.  B.  McD<mald  and  T.  B.  Helntyre,  for 
plaintiff  In  wror.  Jobn  T.  Bamett,  Att7< 
Gen.,  and  BOmer  L.  BrodE,  for  the  Peoplei 

CAHPBELIj,  a  3.  Defeodaut  was  convict- 
ed of  obtaining  money  hj  false  pretenses, 
and  was  eentoioed  to  the  penltaitlary.  Sev- 
eral false  r^resentations  and  pretenses  are 
set  forth  in  the  information.  The  only  one 
railed  on,  and  concernlns  which  alone  there 
was  evidence,  ia  that  in  adUng  to  the  prose- 
cnting  witness,  Johnson,  a  cow  defendant  ol>- 
tained  from  the  pnrcbaser  In  money  by 
ffetoely  representing  that  the  animal  was  free 
turn  all  Inciunbrances  wbatsoever ;  whereas 
there  was  a  valid  »y<«Hiiy  chattel  mortgage 
npon  ft  A  motion  to  qaaBh  was  flled,  based 
ivon  tbe  cmtentUm  tliat  ttw  information 
WIS  too  indefinite  and  uncertain  to  apprise 
defendant  of  the  nature  of  tbe  cSiarge  against 
him.  It  was  overruled,  and  defendant  says 
tills  was  mor.  As  the  eridence  does  not 
prove  tbe  dtarge  made,  we  Ahall  not  consider 
tbe  ndlnc  on  tbe  motion. 

Tbm  Is  not  a  word  of  evidence  tbat  any 
rqvesentation  or  pretense  was  made  by  de- 
fOidant  to  tbe  proseentlnf  witness,  or  to  any 
one  dse>  about  a  mortgage.  He  was  neither 
adMd  by  tbe  ponAaser,  nor  did  be  state,  any- 
tiling  about  any  IncnmlHraiice,  as  the  prose- 
cuting witness  himself  testifies.  There  was 
no  reference  or  statement  In  the  bill  of  sal^ 
whicb  at  tbe  time  defendant  gaTe  to  tbe 
parchaser.  about  a  mortgage,  and  tbe  prose- 
cuting witness  says  that  the  Instrument  con- 
taias  every  representation  made  by  defend- 
ant on  that  subject  Tb«  most  tbat  can  be 
nid  of  it  is  ttiat  therein  defendant  vendor 
may  hav«  warranted  tbe  title  to  be  good  and 
agreed  to  defend  it 

II]  Under  tbe  law  of  this  state,  a  mortga- 
gor of  chattel  property  bolds  the  title,  sub- 
ject only  to  the  lien  of  the  mortgage,  which, 
before  default  and  In  the  absence  of  false 
t(|weBentations,  ho  may  sell  and  convey, 
without  violating  this  statute  with  reference 
to  false  pretenses.  We  have  another  statute 
whtdi  makes  It  a  crime  for  tbe  mortgagor  to 
•eU  mortgaged  property  without  the  written 
consent  of  the  mortgagee;  but  defendant  is 
not  being,  prosecuted  thereunder,  and  it  has 
no  bearing  upon  any  question  involved  In 
tbia  ease.  Lafayette  County  Bank  v.  Het- 
calf  ,  29  Mo.  App.  384. 

[21  The  Attorney  Q«iaral  does  not  claim 
that  any  false  verbal  statonoit  was  made 


by  defendant  at  tbo  time  of  the  sale^  but 
eeeka  to  bring  the  case  as  made  within  tbe 
false  pretense  statute^  upon  tbe  theory  tbat 
the  sil^ce  of  defendant  with  reference  to  the 
chattel  mortgage  is  of  Itself  a  false  pretense 
and  misrepresentation.  The  general  role  Is 
that  the  mere  nondlsclosnre  of  facts  known  to 
defendant,  even  thongfa  a  disclosure  thereof 
would  operate  to  deter  the  prosecuting  wit- 
ness from  parting  with  his  money,  is  not  a 
false  pretense.  19  Oyc.  p.  403.  And  tills  is 
true,  even  though  a  false  pretense  may  be 
proved  by  the  acts  or  conduct  of  the  defend- 
ant as  well  as  by  bis  words.  In  People  v. 
Baker,  96  N.  T.  340,  Earl,  J.,  in  delivering 
the  opinion  of  the  court  expressly  held  that 
mere  silence  and  mere  suppresslou  of  the 
truth,  upon  wblCta  another  may  act  Is  not 
snffldent  to  constitute  tbe  crime  of  false  pre- 
tenses. 

[S]  But  If  It  can  be  held  tbat  the  failure  of 
defendant  to  disclose  to  the  prosecuting  wit- 
neea  that  there  was  an  existing  mortgage  np- 
on the  cow  at  the  time  of  the  sale  is  sufficient 
to  constitute  the  crime  of  false  pretenses  un- 
der our  statute,  It  is  enough  here  to  say  that 
tbe  Information  should  have  so  charged.  It 
does  not  do  so;  but  on  the  contrary,  ex- 
pressly allies  tbat  defendant  made  a  false 
representation  and  fftlse  pretense  that  tbe 
cow  was  free  and  clear  from  all  Hens  and 
Incumbrances  of  every  kind  whatsoever.  Tbe 
mere  silence  of  defendant  at  the  time  of  the 
sale,  or  concealment  of  Ibe  existence  of  a 
mortgage,  is  not  proof  of  this  charge  of  a 
positive,  false  verbal  representation. 

[4]  Moreover,  the  prosecuting  witness  tes- 
tifies that  be  did  not  rely  upon  any  repre- 
sentation of  defmdant  with  rtference  to  a 
mortgage,  and  that  none  was  made ;  but  that 
be  did  rely  upon  the  bill  of  sale,  apparently 
meaning  tbat  be  relied  upon  the  supposed 
warranty  which  it  embodied.  While  a  prom- 
ise added  to  a  false  pretense  will  not  of  it- 
self, acquit  a  defendant,  yet  when  the  pros- 
ecutor does  not  rely  ni>on  the  misrepresenta- 
tion, but  on  the  warranty,  this  particular 
statute  Is  not  violated.  Jackson  v.  People,  18 
111.  App.  608.  Manifestly  the  charge  in  the 
Information  was  not  proved  by  the  evidence. 

Tbe  Jndgmoit  Is  therefore  rerwsed. 

WHITE  and  BAILEY,  3J^  concur. 


PEOPLE  T.  FITZGERALD. 
(Supreme  Court  of  Oolorado.    June  6,  1911.) 
Indictukht  ahd  IirroaiCATioir  (|  125*)— Dc- 

FLICITT  —  DIITBBSIIT  OrTEHSKS  —  CONJUNO- 
TIVS  AlXBOATIONS. 

Bev.  St  1908,  1  1685,  provides  that  any 
person  who  shall  steal,  take,  embezzle,  carry, 
or  ride  away  any  bicycle;  and  person  who 
shall  purchase  or  receive  from  any  person,  or 
conceal  or  secrete,  any  bicycle,  knowing  the 
same  to  be  stolen,  taken,  embezzled,  carried, 
or  ridden  away,  shall  be  guilty  of  larceny. 
ffeU,  that  an  information  idiai^ng  that  de- 
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fendant  did  felouionsly  Bteal,  etc.,  and  did  felo- 
niously purchase  and  receive,  and  did  felool- 
oualy  conceal  and  secrete,  a  certain  bicycle,  then 
and  there  knowing  the  same  to  have  been  stolen, 
taken,  embemled,  carried,  and  ridden  away, 
charged  accused  with  dsing  all  such  acta  con- 
junctively, at  the  same  time,  and  as  a  part  of 
the  same  tranMution,  and  was  therefore  not 
dnpUeitous. 

[Eld.  Note.— For  other  easea,  see  Indictment 
and  laformaUoa.  Gent  Dig.  ||  884-400;  Dee. 
Dif,  1  126.*} 

Brror  to  DtoUrlct  Court,  Olty  and  Oonnt; 
of  Dearet ;  George  W.  Allen,  Judge. 

Simon  Fitzgerald  was  informed  i«alnat  for 
stealing,  purchasing,  and  receiving  a  bicyd^ 
knowing  the  same  to  have  been  stolen,  taken, 
embeEEled,  carried,  and  riddm  away,  and, 
from  an  order  aoatainlng  a  motion  to  quash 
the  Indictment,  the  People  brii«  error.  Be- 
Tersed. 

Under  section  1907,  Revised  Statutes  1908, 
"writs  of  error  *  •  •  lie  on  behalf  of 
the  state  *  *  *  to  review  dedslons  of 
-the  trial  court  In  any  criminal  case  upon 
questions  of  law  arising  upon  the  trial,  mo- 
tions to  quash,"  and  in  other  specified  eases. 
No  decision  of  the  Supreme  Court,  however, 
can  operate  to  pot  a  defendant  In  Jeopardy  a 
second  time  for  the  same  offense.  It  Is  un- 
der this  statute  the  district  attorney  pros- 
ecutes this  writ  In  behalf  of  the  people,  that 
the  rule  of  pleading  involved  may  be  settled. 
The  question  for  consideration  is  the  ruling  of 
the  trial  court  sustaining  a  motion  to  quash 
the  information.  That  pleading  was  drawn 
ander,  and  based  upon  section  1686,  Revised 
Btatutea  1908,  which,  so  far  as  pertinent 
here,  reads:  "Any  person  who  shall  steal, 
take,  embezzle,  carry  or  ride  away,  any  bi- 
cycle, or  any  person  who  shall  purchase  or 
receive  from  any  person  or  conceal  or  se- 
crete, knowing  the  same  to  l>e  stolen,  taken, 
embezzled,  carried  or  ridden  away,  any  bi- 
cycle, shall  be  deemed  guilty  of  larceny." 
The  information,  following  closely  the  lan- 
^age  of  the  statute,  in  the  charging  part 
states  that  "Simon  Fitzgerald  •  •  •  did 
feloniously  steal,  take,  embezzle,  carry,  and 
ride  away,  and  did  feloniously  then  and 
there  purchase  and  receive  from  some  person 
to  the  district  attorney  aforesaid  unknown, 
and  did  feloniously  conceal  and  secrete,  the 
said  bicycle,  then  and  there  knowing  the 
same  to  be  stolen,  taken,  embezzled,  tarried, 
and  riddoi  away." 

George  W.  Stldger,  John  H.  Obilda,  and 
H.  G.  Benson,  for  the  People. 

CAMPBELL,  0.  J.  (after  tUting  the  fActs 
as  abore).  The  motion  to  quaidi  waa  based 
upon  the  proposition  that  the  Intormation  is 
"ambiguoua,  uncertain,  and  duplicitous,"  in 
that  it  faUs  to  Inform  the  defendant  for 
wbat  particular  crime  be  ia  being  prosecuted, 
and  that  three  distinct  and  inconsistent 
crimes  against  defendant  are  charged  In  one 


and  the  same  count  of  the  Information.  The 
court  was  clearly  wrong  In  sustaining  the 
motion  to  quash.  The  statute  is  In  the  dis- 
junctive. The  stealing  of  a  bicycle  by  k 
defendant,  or  the  purchase  or  receiving  from 
any  person,  or  the  concealing  or  secreting,  of 
a  bicycle,  knowing  that  the  same  has  been 
stolen,  all  are,  and  each  Is,  under  the  stat- 
ute, deemed  larceny.  An  Information  con- 
Juuctlvely  charging  the  same  d^endant  with 
doinc  all  of  these  acta  at  the  same  time,  and 
as  a  part  of  the  same  transactiou,  is  not 
duplicitous.  Such  is  the  rule  already  estab- 
lished in  this  Jurisdiction,  and  It  should 
have  been  heeded  and  applied  by  the  district 
court  In  this  cause.  We  shall  not  repeat  the 
argument  to  support  it  We  refer  to,  and 
ag&iu  approve,  McGIure  r.  People,  27  Colo. 
858,  61  Pac.  612.  After  reviewing  and  dis- 
cupsing  a  number  of  cases  b^ing  upon  the 
point  now  under  consideration,  this  court, 
at  page  367,  thus  summarized  Its  conclusion : 
"Where  two  or  more  acts,  stated  In  the  stat- 
ute disjunctively,  either  of  which  Is  an  of- 
fense by  itself,  it  done  by  difflerait  persons 
or  at  dUter^t  times,  wbea  done  by  the  same 
person  and  at  the  same  time,  and  relate  to 
the  same  transaction,  and  are  followed  by 
the  same  penalty,  they  may  be  united  In  one 
count  of  an  indictment  or  Information,  as 
constituting  but  one  offrase.'* 

That  Is  exactly  this  case;  Though  flie 
fact  does  not  appear  upon  the  fiioe  of  the 
information,  under  the  doctrine  announced 
In  Short  et  al.  t.  People,  27  Colo.  ITS,  60  Faa 
3S0,  the  mere  atatemoit  of  the  dlstilct  attor- 
ney that  the  different  acts  relate  to  and  oon^ 
stitute  one  and  the  same  transaction  la  snf- 
flclent  as  against  a  nkotlon  to  quash.  This 
Informatton,  in  form,  is  like  the  one  before 
the  court  in  McGlure  T.  People,  supra.  Un- 
der Hie  bicycle  statute,  precisely  tbe  same 
penal^  la  Imposed,  wtaether  the  defendant 
stole  tbe  bicycle,  or  purchased  it  with  the 
knowledge  that  It  had  been  stolen,  or  con- 
cealed or  secreted  it  with  such  knowledge. 
The  mlins  of  the  court  is  wrong.  Trial 
courts  must  be  governed  by  the  rule  at  plead- 
ing again  approved  In  tills  oplnUm. 

It  follows  that  Judgment  on  motion  to 
quash  the  information  was  wrong,  and  it  is 
therefore  disapproved  and  reversed. 

MUSSEB  and  GARBIGUES,  JJ.,  concui: 


B3ASTES  T.  WALLBT  et  aL 

(Supreme  Court  of  Colorado.    June  5,  1911.) 

Descent  ahd  Distbibtjtion  (|  llO*)— Debts— 
Heirs'  Liabilitt— Convebsioh  qr  Asseib. 
Where  a  widow,  after  being  appointed  ad- 
ministratrix of  her  deceased  husband's  estate, 
collected  assets  amounting  to  $75,000,  and  with 
this  left  the  state  without  paying  claims  for 
which  the  estate  was  liable,  amounting  to  $1,- 
500,  and  without  settling  her  administration 
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or  being  discfaanred,  took  tb«  property  as 
ID  beir,  subject  to  the  payment  of  deceaaed's 
debts,  and  was  personally  responsible  therefor. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Di^bntioii.  Ont  Die  H  4SS-439;  Dee.  Dig. 

AiHMftl  from  District  Cloiirt,  Clt7  and  Oonn- 
I7  of  DoiTer ;  Geo.  W.  Allen,  Jndge. 

Aetliui  by  J.  J.  Wall^  and  anotber,  part- 
ners, under  the  name  of  Walley  &  Rollins, 
against  Marie  Fleming  Everest  Brown  Bas- 
tes, From  a  Judgment  orermltng  defend- 
uit^  demnrm  to  tbe  complaint,  she  ap- 
peals. Affirmed. 

Appellees,  plalntlfFs  below,  brought  suit 
against  appellant  upon  11  differeut  cnuses 
01  action.  The  first  was  for  the  value  of 
a  cosket  and  other  goods,  labor  and  care  in 
and  about  the  funeral  and  burial  of  one 
Hairy  George  Brown,  deceased,  which  were 
told  and  performed  at  the  Instance  of  those 
authorized  to  bind  his  estate  for  such  ex- 
penses. The  remaining  causes  of  action 
were  upon  accounts  growing  out  of  transac- 
tions of  Brown  during  bis  lifetime,  with 
SDDdry  parties,  which  accounts  had  been  duly 
assigned  to  the  plaintiffs.  The  liability  of 
the  defendant  for  these  several  accounts  was 
based  upon  averments  In  the  complaint  to 
the  effect  that  tbe  def^dant  was  the  widow 
of  deceased;  that  she  bad  been  apiwlnted  ad- 
ministratrix of  his  estate;  that  he  died  in- 
testate; that  the  defendant  duly  qualified  as 
administratrix,  and  filed  an  Inventory  of  the 
property  of  the  estate;  that  thereafter  there 
was  transferred  to  her,  by  certain  parties 
In  whom  the  title  to  the  real  and  personal 
property  belonging  to  the  deceased  was  vest- 
ed, all  the  property  of  the  estate,  consisting 
of  real  estate,  cash,  and  other  Items  of  per- 
Mnal  property,  of  the  value  of  975,000 ;  and 
that  the  entire  amount  of  the  indebtedness 
against  tbe  estate  contracted  by  Brown  did 
not  exceed  the  sum  of  $1,600. 

It  Is  further  alleged  that  within  the  prop- 
er time  all  the  claims  sued  upon  were  duly 
filed  in  the  county  court  In  which  the  ad- 
ministration proceedings  were  pending;  that 
the  defendant  promised  to  pay  them,  but 
that  after  she  obtained  title  to  tbe  real  es- 
tate and  possession  of  the  nersonal  property 
above  mentioned  she  resigned  as  adminis- 
tratrix, and  took  and  carried  away  from  the 
Kate  of  Colorado  all  of  the  personal  property 
ot  the  estate,  and  wrongfully  converted  the 
same  to  her  use;  that  the  claims  so  filed  have 
not  been  passed  upon  nor  paid;  and  that 
tbe  property  so  taken  by  her  Is  beyond  tbe 
Jurisdlctltm  of  ihe  court,  except  the  real 
property,  which  has  been  attached  and  lev- 
led  upon  in  this  case. 

To  this  complaint  tbe  defendant  filed  a 
general  demurrer,  which  was  overruled.  De- 
fendant tberenpim  elected  to  stand  upon 
ber  demurrer,  and  Judgment  was  rendered 
against  ber  In  favor  of  the  plaintiffs  for  the 


a^r^te  sum  of  the  several  causes  of  action 
sued  upon.  From  this  Judgment,  she  lias 
appealed. 

A.  M.  Stevenson,  for  appellant  Clinton 
Reed  and  H.  Wendell  Stepbens,  for  appellees. 

OABBEBT,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  contends  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion for  tbe  following  reasons:  The  claims 
sued  upon  sbould  have  been  established 
against  the  estate,  and  until  this  was  done 
the  action  could  not  be  maintained;  that  the 
only  forum  in  which  such  proceedings  could 
be  bad  In  tbe  way  of  establishing  the  indebt- 
edness against  the  estate  was  tbe  county 
court,  in  which  the  administration  proceed- 
ings were  pending;  that  it  does  not  appear 
defendant's  resignation  was  accepted,  or  that 
she  has  been  discharged ;  that  she  cannot  be 
held  upon  her  promise  pleaded,  because  it 
was  within  the  statute  of  frauds;  and  that 
the  promise  pleaded  was  made  In  ber  repre- 
sentative capacity,  and  hence  she  cannot  be 
held  individually  responsible  for  such  prom- 
ise; that  the  real  property  could  not  be 
attached  without  iiermlsslon  of  the  county 
court  in  which  the  administration  proceed- 
ings were  pending;  that  plaintiffs  are  not 
Judgment  creditors,  and  therefore  cannot 
maintain  an  action  to  subject  tbe  property 
of  the  estate  to  the  payment  of  their  claims. 

None  of  these  questions  need  be  considered. 
Eliminating  all  averments  of  the  complaint 
bearing  on  them,  It  appears  tbe  action  is 
against  tbe  defendant  In  her  Individual  ca- 
pacity, the  basis  of  wblcb  Is  that  she  has 
secured  possession  and  contrtri  of  all  the 
property  of  the  estate  of  her  deceased  hus- 
band, without  discharging  tbe  indebtedness 
against  It.  So  the  only  question  necessary 
to  determine  Is,  Does  the  complaint,  upon 
this  theory,  state  facts  from  which  It  ap- 
pears that  she  is  personally  responsible  for 
the  several  Items  of  Indebtedness  sued  upon? 
According  to  the  averments  of  the  complaint^ 
tbls  indebtedness  consists  of  valid  and  ex- 
isting claims  against  the  estate,  to  discharge 
which  the  property  of  the  estate  should  have 
been  applied.  The  defendant  was  appointed 
administratrix  of  the  estate.  Thereafter  all 
the  property  of  the  estate,  real  and  personal, 
which  appears  to  have  been  held  In  trust 
by  others  was  transferred  to  her;  that  soon 
thereafter  she  resigned,  and  took  and  car- 
ried away  from  the  state  all  of  the  personal 
property  of  the  estate ;  that  tbe  administra- 
tion proceedings  have  not  been  closed,  nor 
have  the  claims  sued  upon  been  paid  or  pass- 
ed upon,  though  duly  filed  in  the  county 
court,  where  tbe  administration  proceedings 
were  pending;  that  tbe  value  of  tbe  estate 
far  exceeded  the  amount  of  the  indebtedness 
against  It;  that  deceased  left  no  wlU;  and 
that  defendant  la  an  heir  of  his  estate. 
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We  think  these  facts  render  her  personally 
reBponslble  for  the  Indebtedness  set  out  In 
the  several  causes  of  action.  She  took  the 
property  of  the  estate  as  an  heir  of  de- 
ceased, subject  to  the  payment  of  the  Indebt- 
edness against  the  estate.  An  heir  Into 
whose  possession  all  the  property  of  an  es- 
tate has  come,  In  the  drcamstances  narrated 
In  the  complaint,  can  only  be  excused  from 
the  payment  of  its  debts  by  showing  that 
such  property  Ut  insufficient  for  that  pur- 
pose. DowllDg  T.  Dowllng,  2  Colo.  App.  28, 
30  Pac.  60;  Oreen  t.  Taney,  16  Colo.  398, 
27  Pac.  240.  This  aho^Vlng  she  not  only 
failed  to  make,  but,  from  the  averments  of 
the  complaint,  which,  for  the  purpose  of  the 
demurrer,  she  conceded  to  be  true,  she  re- 
ceived all  the  property  of  the  estate,  of  the 
value  of  $70,000,  and  that  the  indebtedness 
against  the  estate  contracted  by  her  hus- 
band did  not  exceed  $1,S00. 

It  Is  also  contended  by  counsel  for  appel- 
lant that  no  good  reason  Is  shown  by  any 
averments  In  the  complaint  why  plaintiffs 
should  not  have  pursued  the  remedies  provid- 
ed by  the  statutes  relating  to  estates,  or 
brought  suit  upon  the  bond  of  the  defend- 
ant In  the  circumstances  of  this  case,  the 
choice  of  remedies  rested  with  plaintlCTS. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL.  C.  J.,  and  HILI4  concur. 


PEOPLm  T.  HEATH. 

(Supreme  Court  of  Colorado.    June  B,  1911.) 

Obdiikal  Law  (|  1186*)— Pboobedinqs— Eb- 
BOBs— Want  of  Abbaiqnhbnt  in  Plbad- 

JNG. 

Rev.  St  1908;  S  1966,  provides  that  no 
motion  id  arrest  or  writ  ot  error  shall  be  stu- 
Uined  for  an;  matter  aot  affecting  the  real  mer^ 
its  of  the  offense  charged,  and  section  1986  de- 
clares that  no  judgment  shall  be  reversed  for 
any  defect  which  does  not  prejudice  the  sub- 
stantial rights  of  defendant  on  the  merits. 
ffsM,  that  neither  of  such  sections  apply  to  ei> 
rors  committed  by  the  court  in  its  rulings  dur- 
ing the  trial  or  cure  an  omlBsion  to  arraign  ac* 
cused  or  to  require  him  to  plead. 

[Ed.  Note.— For  other  cases,  see  Crimhul 
Law,  Cent  Dig.  |  8219;  Dea  Dig.  f  1186.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Harry  O.  BIddle,  Judge. 

Clint  O.  Heath  was  convicted  of  an  of- 
fense, and,  from  an  order  sustaining  bis  mo- 
tion in  arrest  of  judgment  because  he  was 
never  arraigned  and  had  not  been  required 
to  plead  to  the  Information,  the  People  bring 
error.  Affirmed. 

George  Stldger,  DIst  Atty.,  John  Home 
ChUes,  Asst  Dlst.  Atty^  and  Harry  &  SU- 
Tersteln,  Deputy  Dlst  Atty..  for  the  People. 

CAMPBELL,  a  J.  The  district  attorney 
prosecutes  this  writ  of  error  to  review  a 


decision  of  the  trial  court  snstalnli^  de- 
fendant's motion  In  arrest  of  judgm^t  The 
trial  court  thereafter  set  aside  the  verdict 
and  granted  a  new  trIaL    Authority  for  a 
review  of  the  motion  in  arrest  Is  found  In 
section  1997,  Revised  Statutes  1908.  The 
record  does  not  show  that  defendant  was 
ever  arraigned  by  the  district  court,  or  that 
he  ever  pleaded  or  was  required  to  plead  to 
the  Information.   In  Bay  v.  People,  6  Colo. 
231,  decided  in  1882,  this  court  held,  In  a 
writ  of  error  to  a  judgment  00  a  verdict  of 
guilty,  that,  where  defendant  was  not  ar> 
ralgned  and  did  not  plead,  a  reversal  must 
tie  had.    In  Wright  v.  People,  22  Colo.  143, 
43  Pac.  1021,  decided  In  1896,  the  Ray  Case 
was  followed  and  the  doctrine  again  an- 
nounced.  The  district  attorney  says  that  in 
neither  case  was  section  1956,  Rev.  Stats. 
1908,  called  to  the  attentloD  of,  or  considered 
by,  the  court,  though  the  statute  was  then  In 
force,  and  tliat  section  1986,  which  was  not 
passed  until  the  year  1907,  was,  of  course, 
not  then  considered.   His  contention  Is  that 
each  of  them  has  the  effect  to  cure  the  ab- 
sence of  such  arraignment  and  plea  and  to 
require  at  the  bands  of  this  court  that  a 
different  rule  be  now  established.  While 
there  Is  no  statement  In  the  opinion  In  the 
Ray  Case  that  section  1956  was  cited,  the 
court  evidently  was  aware  of  it,  since  the 
statute  was  takoi  from  the  state  of  Illinois 
and  was  in  force  when  the  Illinois  decHsions, 
which  were  followed  in  the  Ray  Case,  were 
announced.   Besides,  we  do  not  think  there 
is  anything  In  this  section  which  affects  the 
question  before  us.   It  provides,  among  other 
things,  that  'iio  motion  in  arrest  of  judg- 
ment or  writ  of  error  shall  be  sustained  for 
any  matter  not  affecting  the  real  merits  ot 
the  offense  charged  In  such  indictment"  The 
merits  of  the  offense  as  charged  In  the  in- 
dictment, and  not  proceedings  dnrli^  the 
progress  of  the  trial,  are  referred  to.  The 
part  of  section  1986  which  Is  supposed  to  be 
pertinent  reads:  "And  no  Indictment  or  in- 
formation shall  be  deemed  insufficient,  nor 
shall  the  trial,  judgment  or  other  proceed- 
ings thereon  be  reversed  or  affected  by  any 
defect  which  does  not  tend  to  prejudice 
the  substantial  rights  of  the  defendant  on 
the  merits"    The  defect  for  which  a  re- 
versal should  not  be  had  seems  to  refer  to  a 
defect  In  the  Indictment  or  Information  and 
not  to  errors  committed      the  court  In  Its 
rulings  during  the  trial. 

In  the  Wright  Case  Chief  JnsUce  Hayt 
said  in  the  opinion  that  after  the  decision  in 
the  Ray  Case,  our  General  Assembly  refused 
to  pass  a  law  to  diange  the  statute  se  as 
to  do  away  with  the  nec^slty  for  the  record 
to  show  affirmatively  a  formal  arraignment 
and  plea.  If  our  General  Assembly  In  190T 
had  Intended,  by  section  1986,  to  diange  the 
rule  of  these  two  cases,  it  would  have  un- 
questionably expressed  its  Intent  In  such  a 
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war  as  to  leftTe  the  matter  In  no  doobt. 
Tbeae  sections  relied  upon  by  the  dlBtrlct 
attorney  do  not  have  the  1^1  effect  claimed. 
The  doctrine  of  the  two  cases  has  so  long 
beea  in  force  in  this  state  that  before  a  dif- 
feroit  one  is  announced  by  the  conrta  a  stat- 
ute should  confer'the  anthority.  A  new  trial 
harlDg  been  granted  to  the  d^endant  herein, 
notwithstanding  the  ruling  of  the  trial  court 
apoD  the  question  we  are  now  considering, 
he  may  yet  be  arraigned  and  required  to 
[dead,  and  can  be  put  upon  trial. 
The  rnling  here  reviewed  was  right 

WHITB  and  BAILEIT,  JJ.,  concur. 


FEOPLD  ex  rel.  OOLOBADO  BAB  ABS'N  t. 
HUHBBBT. 

(Sapicme  Oonrt  of  Oolorado.    June  5,  1911.) 

L  AtTOBNST  and    CUBZfT  (f  44*>— MlBCON- 
DUCI  OF  ATTOBNBT— DiSBAaHKRT. 

An  attorney  of  a  hnsband  suing  for  divorce 
received  money  from  him.  a  part  to  be  turned 
over  to  the  wife  as  alimony  and  the  balance  to 
be  disused  of  for  costs.  The  attorney  deposit- 
ed tlte  money  in  a  bank  in  his  own  name,  and 
it  was  attatmed,  and  he  was  unable  to  secure 
it  After  the  divorce  suit,  the  wife  called  on 
tdm  for  the  money^  and  he  explained  the  Cacts 
to  her  and  promised  to  pay  her  within  a  few 
months,  but  ne  paid  only  a  part  of  the  amount 
H«U  that,  though  be  abonla  have  deposited  the 
money  in  trust,  and  though  when  cbaxgid  with 
onprofessional  ccnduet  he  should  hsTe  set  forth 
in  his  answer  the  facts,  he  was  not  guilty  of 
misoondnct  Justifying  diiAuinnent. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Caient,  Cent  Dig.  H  65,  66;  Dec.  Dig.  1 
44.*] 

2.  AiTOBim  ASD  Gliznt  (I  46*)  —  MiBOOzr- 

OnOT  or  AnOBirKT— DiSBABUSNT. 

A  debtor  indebted  to  an  attorney,  who  de- 
manded payment  to  meet  his  own  oblisations, 
cxecoted  a  note  and  gave  the  attorney  jewelry, 
with  the  understanding  that  he  could  use  it  to 
late  money  to  meet  bis  own  obligations.  The 
debtor  iHromised  to  have  the  money  forthcoming 
ia  a  very  short  time  with  which  to  redeem  the 
Jewelry,  bat  bdled  to  do  so,  and  the  attorney 
pledged  the  jewelry,  and  the  pledgee  foreclosed. 
Sobsegncntly  the  debtor  paid  his  note  to  the 
attorney,  who  attempted  to  secnre  the  jewelry, 
bst  failed  for  want  of  funds.  ffeM,  that  the 
ittoney  was  not  guilty  of  professional  ndscon- 
dsct  Justifying  Us  disbarment 

[EH  Note^For  other  cases,  see  Attorn^  and 
CUeat  Gent  Dig.  |  68;  DecL  Dig.  |  45.*] 

Ea  BaB&  Action  by  the  People,  on  the 
zdttlon  of  the  Colorado  Bar  AssodatloD,  to 
disbar  George  J.  Humbert  an  attorney,  tbr  un- 
professlonal  conduct    Proceedings  dismissed. 

John  H.  Qabriel,  for  petitioner.  Thomas 
Ward,  Jr.,  for  respondent 

WHITE,  J.  The  purpose  of  this  suit  Is 
to  have  the  name  of  respondent  stricken 
from  the  roll  of  attorneys  oitltled  to  practice 
at  the  bar  of  this  court  The  Information 
contains  four  separate  charges  of  unpro- 
fessional conduct  No  evldrace  was  submit- 
ted In  support  ot  the  secrad  and  third 


charge,  and  they  are  eliminated  from  con- 
sideration. The  allegations  of  the  first  are, 
substantially,  that  respondent  while  attor- 
ney for  one  William  Westlake  In  the  prosecu- 
tion of  a  divorce  suit  against  the  letter's 
wife,  received  of  his  client  certain  sums  of 
money  with  the  understanding  that  a  cer- 
tain amount  thereof  should  be  held  by  him 
until  the  divorce  was  granted,  and  there- 
upon turned  over  to  Mrs.  Westlake  as  ali- 
mony, and  the  balance  to  be  likewise  held 
and  disposed  of  for  court  costs;  that  re- 
spondent failed  and  refused  to  pay  the  court 
costs,  and  likewise  failed  and  refused  to  pay 
a  considerable  portion  of  the  alimony  due 
Mrs.  Westlake.  Respondent  admits  the  em- 
ployment, and  the  receipt  of  the  money  for 
the  purposes  alleged ;  claims  that  he  entered 
Into  an  agreement  with  Mrs.  Westlake  to  re- 
tain the  money  and  pay  it  over  to  her  as 
she  should  desire;  that  he  performed  the 
contract  and  paid  over  the  full  amount  ex- 
cept $16,  which  he  was  ready  and  willing 
to  pay  whenever  requested  bo  to  do  by  Mrs, 
Westlake.  The  undisputed  evidence  shows 
that  Mrs.  Westlake  and  her  agent  subse- 
quent to  the  trial  of  the  divorce  suit,  called 
upon  respondent  and  demanded  of  him  the 
money;  that  the  latter  then  stated  that  he 
had  deposited  the  money  in  a  bank,  and  it 
bad  been  levied  upon  or  attached,  and  he 
was  therefore  unable  to  get  It  and  could  not 
thai  pay,  but  promised  to  do  so  within  a 
few  months,  whidi  seemed  to  be  satisfactory 
to  Mrs.  Westlake.  Thereafter,  from  time  to 
time,  respondent  paid  a  portion  of  the 
amount  and,  at  the  request  of  Mrs.  West- 
lake,  executed  and  delivered  to  her  his  note 
for  $100  thereof,  which  she  negotiated  to 
a  furniture  company.  Payments  were  made 
on  this  note,  so,  at  the  time'  of  the  institu- 
tion of  this  suit  there  was  about  $60  of  the 
indebtedness  still  remaining  unpaid.  Mrs. 
Westlake  testified  that  respondent  had  been 
paying  her  "according  to  the  agreemrat  made 
with  him,"  and  she  believed  he  would  pay 
the  balance  in  accordance  therewith. 

[1]  An  examination  of  the  entire  evidence 
pertaining  to  this  matter  falls  to  disclose 
any  fraudulmt  or  dishonorable  Intent  on  the 
part  of  the  respondent  There  was  no  de- 
ception, no  untruthful  statement  concerning 
the  matter.  He  frankly  admitted  that  be 
had  received  the  money.  He  asserted  that 
he  had  deposited  it  in  a  bank  where  it  had 
been  attached  and  he  was  unable  to  secure 
It  If  respondent  deposited  the  money  In  a 
bank,  and  the  money  was  tied  up  or  lost  by 
attachment  proceedings,  and  he  was  unable 
to  have  the  money  forthcoming,  we  do  not 
think  such  misfortune  constitutes  a  cause 
for  disbarment  We  think  respondent  should 
not  have  deposited  the  money  other  than  as 
a  trust  fund.  Moreover,  he  should  have  set 
forth  In  bis  answer  that  he  had  deposited 
the  money,  and  the  facts  concerning  Its  loss, 
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and  at  the  beariiiff  tally  ezplalned  the  mat- 
ter by  hl8  own  testimony.  We  can  not. 
however,  say  that,  becanse  he  fitlled  In  these 
respects,  he  should  be  disbarred,  when  the 
evldoice  of  petitioner  ahovn  that  he  gave  a 
frank  and  reasonable  explanation  of  the  en- 
tire matter,  and  there  was  no  evldMic©  In 
any  wise  discrediting  h^s  explanation.  Un- 
der these  dTdunstancea,  we  will  preanme 
that  he  qioke  the  truth.  If  his  ei^lanatlon 
was  false,  petitioner  had  ample  opportunity 
to  establish  that  fact 

[2]  The  fourth  cause  grew  out  of  an  al- 
lied sale  by  respondent  of  a  certain  dia- 
mond ring  which  he  had  received  from  one 
Dr.  Spring  as  security  for  the  payment  of  the 
letter's  not&  There  la  no  pretense  that  re- 
apondoit  was  acting  In  Uils  transaction  as 
attorney  for  Spring.  The  evidence  was 
somewhat  contradictory,  yet  the  w^ht 
thereof  establishes  the  fact  that  Spring  was 
owing  reBpoudent  certain  money,  whldi  the 
latter  insisted  should  be  paid  at  once,  as  he 
was  under  the  necessity  of  raising  a  con- 
siderable sum  to  meet  his  own  obligations; 
that  Spring  was  unable  to  pay  and  Tolvn- 
tarlly  executed  a  new  note,  payable  six 
months  after  Its  date,  and  gave  respondent 
tbe  ring  with  the  distinct  understanding  that 
the  latter  could  use  the  ring,  along  with 
other  Jewelry,  for  the  purpose  of  raising 
money  thereon  to  meet  his  pressing  obliga- 
tions. Spring  promising  to  hare  the  money 
forthcoming  In  a  very  short  time  with  which 
to  redeem  ttie  ring.  Spring  failed  In  that 
respect,  and  thereupon  respondent  pledged 
the  ring  under  the  authority  prerlondy  dele- 
gated to  him  by  Spring.  Spring  defaulted 
in  paymoit  of  his  note  to  respondent;  and 
the  latter  defaulted  in  the  payment  of  his 
notes  to  the  party  to  whom  he  had  pledged 
Spring's  ring,  together  with  other  Jewelry, 
and  the  person  holding  respondent's  notes 
and  Spring's  ring  assumed  to  foredose  the 
pledge  and  acquire  ownership  of  the  ring. 
Almost  two  years  after  Spring's  d^ult  in 
the  payment  of  his  note,  he  made  payment 
thereof  to  respondent,  and  the  latter  there- 
upon undertook  to  secure  the  ring  again,  but 
in  this  failed  for  the  want  of  funds,  thongh 
he  apparently  made  some  payments  toward 
such  purchase.  Spring  was  under  the  necea- 
si^  of  and  did  repurchase  the  ring  at  con- 
siderable outlay,  and  has  never  been  reim- 
bursed therefor  respondent 

At  the  time  respondent  parted  with  the 
ring,  he  executed  a  bill  of  sale  tlierefor,  to- 
gether with  other  Jewelry,  for  an  express 
consideration  of  approximat^y  f  189,  and  de- 
livered the  same,  t<^ther  with  his  promis- 
sory notes  for  a  like  amount  receiving  in 
lieu  thereof  a  like  amount  of  money.  Pe- 
titioner contends  that  the  bill  of  sale  was 
absolute,  and  that  the  alleged  pledge  was, 
in  fact,  a  real  sale.  We  are  of  the  opinion 
that  such  meaning  should  not  be  ascribed  to 


the  transaction,  bat  tt  properly  should  be 
held  a  pledge  as  taer^btfore  stated.  The 
vwy  fact  that  the  ddlvery  of  the  Jewelry 
and  bill  of  sale  was  accompanied  by  notes 
Is  a  strong  drcumstanca  supporting  respond- 
ent's positive  testinumy  that  the  transac* 
tlon  was  a  lOedge  and  waS^  understood  by 
all  parties.  While  It  Is  true  that  if  an.  at- 
torney, In  business  transactions,  Is  guilty  of 
fraud,  Involving  moral  turpitude  his  name 
should  be  fltrl<&ai  from  the  roll  of  attom^s 
(People  V.  Bindllnger,  28  Colo.  268,  64  Pac. 
1^,  we  are  not  pr^red  to  say  that  tbe 
evidttice  and  drcumstances  of  this  case 
bring  respondeat  wltUn  the  ml&  The  or- 
der to  show  cause  Is  therefore  set  asld^  and 
the  proceedings  dismissed. 
Petition  dismissed. 


SMITH  T.  WOODWARD. 
(Snpreme  Court  of  Colorado.   July  8,  19110 

L  CoNTBACTS  ({  184*)  —  Joint  GonraACTB  — 

LiABiLmr. 

If  parties  contrsct  Jointly  only,  there  mast 
be  a  joint  liability  enforceable  a^inat  all  in  oi^ 
der  that  there  may  be  a  several  liability  enforce- 
able against  any. 

[Bd.  Nota^For  other  cases,  see  Contract^ 
Cent  Dig.  f  78&;  Dee.  Dig.  |  184.*] 

2.  CONTHACTB  (JJ  182,  184*>— JOIKT  LlABtLITT. 

No  particular  language  is  necessary  to 
make  a  contract  joint  or  Joint  and  several ;  in- 
tent of  tbe  parties  governing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  780-7S7,  789;  Dec.  Dig.  ||  18% 
184.*] 

3.  OOKTBAOTS  (J  147*)  —  CtoNSTBUCTION  —  IH- 

In  aacertalning  tiie  Intent  of  parties  to  a 
contract  Uie  contract  m.ust  be  construed  as  a 
whole. 

[Dd.  Note.— For  other  cases,  see  Contracts^ 
Cent  Dig.  »  780^  743;  DM.  Dig.  |  147.*] 

4.  Good  Will  ^  6*)  —  Salb  —  GoNsrancrnon 
OP  Contract. 

An  agreement  by  the  sellers  of  two  drag 
stores  not  to  re-engage  in  that  business  for  five 
years,  as  clerks  or  proprietors,  within  five  blocks 
of  either  store,  without  paying  the  buyer  &  fixed 
som,  is  joint  and  several,  entitling  the  buyer  to 
relief  against  one  of  the  sellers  on  bis  re-etiffag- 
ing  in  business  within  the  restricted  time  and 
district. 

[Ed.  Note.— For  otiier  cases,  see  Qood  Will, 
Cent  Dig.  H  2-5;  Dec.  ^Tt^*} 

Appeal  from  District  Court,  City  and  Ooiui' 
ty  of  Denver;  Greeley  W.  Whltford.  Jndg& 

Action  by  W.  M.  Woodwanl  against  W.  H. 
Smith.  Juc^ent  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Ezra  Keeler  and  Robert  Given,  for  appel- 
lant WlUlam  B.  Fol^,  for  appedlee. 

WHITBt  J.  W.  H.  Smith  and  P.  Ix  Stead- 
man  were  the  owners  of  two  drug  stores  lo- 
cated, respectively,  at  No.  2200  and  No.  2800 
Downing  avenue  In  the  city  of  Denver.  No- 
vember 17,  1904,  they  sold  both  the  stores, 
t(^etber  with  the  good  will  of  the  buBiaess, 
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to  W.  IL  Woodward.  A  bill  of  sale  was  giv- 
en tbe  imrcbaaer,  Blgned  by  the  sell«s  Indl- 
ridaally.  In  wbldi  reference  was  made  to  tbe 
drug  stores  as  "belonging  to  us  and  now  In 
oar  posseulon.**  One  of  tbe  drug  stores  was 
known  and  described  In  the  bill  of  sale  u 
tbe  "Steadman  Pharmacyt"  and  the  othw  as 
the  "Prescription  Pharmacy."  Blmultaneons- 
tr  with  the  sale,  and  as  a  part  of  the  trans- 
tcdon,  tlie  sellers  agreed  In  writing^  signed 
In  thdr  IndlTldtial  namee,  not  to  engage  in 
tbe  drug  bnslnesB  for  a  term  of  five  years 
"dUier  as  clerks  or  proprietors  within  five 
blocfcs  of  either  stor^  without  paying  to 
Woodward  the  som  of  91,000."  In  April, 
1907,  before  the  ei^lration  of  the  five-year 
limit,  W.  H.  SmiUi  o^ged,  as  proprietor,  in 
tfae  general  drug  btisluesa  Within  the  restrict- 
ed dlstriet  Thereupon  Woodward  sued  him 
ud  reoorered  judgment  for  the  sum  6atig- 
nated  in  tbe  agreement.  From  -that  Judg- 
OKDt  Smith  prosecutes  this  appeal 

[I]  Appelant  contends  that  the  agreement 
not  to  ei^ase  in  business  for  the  designated 
time  witUtt  the  restricted  district  did  not 
indnde  the  acts  of  the  covenantors  several- 
ly, bni  only  jointly;  and  that  tbe  allc^tlon 
and  proof  that  W.  H.  Smith  engaged  In  the 
dmg  bosiness  witMn  the  restricted  dletrict 
cmstltntea  no  iwoof  of  a  breach  of  the  con- 
tract 

It  is  elementary  tha^  If  parties  oontract 
jointly  only,  there  muat  be  a  joint  liability 
enfcnrceaUe  against  all  in  order  that  there 
may  be  a  several  liability  enforceable  against 
any.  Bennett  v.  Hors^  6  Oola  App.  122, 
39Pac.  582. 

[t]  However,  it  Is  equally  elementary  that 
BO  particular  language  or  phraseology  is  nec- 
essary to  make  a  contract  joint,  or  joint  and 
sereral.  In  all  cases  the  true  Intent  of  the 
parties,  when  ascertained,  governs.  Servant 
y.  McCampbeU,  46  Colo.  292,  301,  104  Pac. 
394. 

[3]  In  tbe  ascertainment  of  the  intent,  re- 
gard must  be  had  to  the  whole  instrument  In 
tbe  light  of  tbe  facts  and  circumstances  to 
which  It  relates ;  and  "when  the  agreement, 
■0  considered,  reveals  some  obvious  absurdi- 
ty or  some  repugnance  or  Inconsistency  with 
soeh  mauifest  Intention,  then,  to  avoid  such 
ooaseqnences,  but  no  further,  the  meaning 
of  the  particular  words  employed  may  be 
modlQed.  extended,  or  abridged."  Gibbons 
r.  Griusel,  79  Wis.  366,  869,  48  N.  W.  265, 
256.  ' 

[4]  Applying  these  rules  of  construction  to 
tbe  covenant  under  consideration,  we  are  of 
tbe  opinion  that  it  was  the  intent  of  the 
parties  thereto  to  restrict  P.  L.  Steadman 
and  W.  H.  Smith  from  engaging  In  tbe  drug 
business  in  any  capacity,  whereby  they  joint- 
ly or  Individually  might  draw  away  from  ap- 
pellee the  trade  and  good  will  of  the  very 
business  they  ha'd  sold  to  him.  Steadman 
and  Smith  had.  within  the  restricted  district, 
beoi  engaged  In  the  drug  business  for  many 


years,  and.  by  reason  thereof;  It  la  proper  to 
presume,  Imd  an  extensive  acquaintance 
therein.  This  would  necessarily  give  each  of 
tb«n  a  decided  advantage  in  comp^tlon 
with  the  appellee,  and  would  likewise  give 
any  employer  of  either  a  like  advantage. 
Realizing  this,  the  parties  evidently  deeded 
to  restrict  all  competition  by  the  covenantors, 
jointly  and  severally,  with  the  appellee  In 
the  drug  business  in  tbe  particular  district. 
This  Is  evident  from  tbe  words,  "We  agree 
not  to  go  in  the  drag  business  rtther  as 
clerks  or  proprietors,"  found  In  the  contract 
The  duties  of  a  clerkship  are  necessarily 
several,  and.  In  that  respect,  at  l«Lst,  tfie 
contract  expressly  shows  a  several  .obliga- 
tion. Under  these  circumstances,  it  ia  not 
reasonable  to  believe  that  the  intent  of  the 
parties  was  to  bind  Steadman  and  Smith 
jointly  not  to  engage  In  tbe  drug  business 
within  the  restricted  district  as  proprietors, 
and  severally  as  derks,  and  leave  them  free 
to  severally,  as  proprietors,  engage  therein. 
Fresunubly  the  damage  resulting  to  appd- 
lee,  by  reason  of  either  Steadman  or  Smith 
engasftng  in  the  •drug  business  as  a  clerk, 
would  not  be  as  great  as  that  resulting  from 
either  of  them  engaging  therein  as  proprietor. 
We  will  not  presume  that  such  obvious  ab- 
surdity was  intended  by  tbe  parties,  when  we 
can.  with  equal  propriety,  fwribe  a  meaning 
to  the  language  used  that  will  effectuato  the 
manifest  iutent  of  tbe  contracting  parties  as 
disclosed  by  all  the  facts  and  drcnmstances 
attending  tiie  transaction. 

The  following  authorities  are  somewhat 
similar  in  facts,  clearly  analogous  in  prin- 
ciple, and  support  tbe  rules  we  have  here  ap- 
plied: Hubbard  v.  Miller  et  al.,  27  Mich.  15. 
15  Am.  Rep.  153;  U.  S.  O.  Co.  v.  Wm.  Wall's 
Sons  It  Co.,  90  Hun,  429.  85  N.  Y.  Supp.  078. 

The  judgment  Is  therefore  affirmed. 

Judgment  affirmed. 

CAMPBEIiU  a  J.,  and  BAILEY,  con- 
cur. 


P&OPLB  V.  O.  H.  HARD  LAND  00. 
(Supreme  Court  of  Colorado.   July  3,  1011.) 

1.  Public  Lanos  f|  145*) — Sales— Validity. 

8es8.  Lawa  18S7,  p.  .334,  8  15,  providing 
that  sales  of  state  land  shall  be  held  at  the 
state  capital  unless  otherwise  directed  by  the 
State  Board  of  Land  Commissioners,  vests  in 
the  board,  discretion  as  to  place  of  sale  without 
requiring  the  entry  of  an  order  direction  the 
sale  elsewhere  than  at  the  capital,  and  where 
land  la  sold  elsewhere  than  at  the  capital  and 
the  sale  la  reported  to  the  board  with  place  of 
sale  and  the  report  Is  approved  and  a  certifi- 
cate at  purchase  la  issued,  the  fact  that  the 
board  6xed  the  place  of  sale  elsewhere  than  at 
the  capital  is  sufficiently  shown. 

[Ed,  Note.— For  other  caries,  see  Public  Lands, 
Cent.  Dig.  8  400;  Dec.  Dig.  }  145.»] 

2.  Evidence  (5  83*)  — pRBSnMpnONS  — Per- 
formance OP  Official  Dutt. 

The  court  will  presume  that  tbe  State 
Board  of  Land  Commissioners  performed  Its 
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Antj  in  eoDtonnlt7  with  law.  and  antil  the  con- 
trary Is  shown.  It  will  be  preramed  that  toe 
board  conducted  a  sale  ot  itate  land  in  accord- 
ance with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Brldence, 
Gent  Dir.  1 105 ;  Dec  Die.  1 
8.  Public  IiAhds  (i  M*)  —  Sohooi;  Lutds — 

Saij;b— Vauditt. 

The  State  Board  of  Land  Oommlnionen 
ordered  a  sale  of  school  land.  An  advertise- 
ment of  sale  waa  sent  to  the  county  saperin- 
tmdent  of  schools  of  the  connb  when  the  sale 
should  be  made,  and  he,  for  the  board,  adver- 
tised the  sale,  and  sold  the  land  and  reported 
the  sale  to  the  board,  and  tt  anpToved  the  same. 
There  was  no  proof  of  frand  or  bad  faith  in 
connection  with  the  sale  as  coodncted.  Held, 
that  the  sale  was  valid  as  against  the  objection 
that  the  oonntr  mperintendent  was  withont  aa- 
thoiitr     advertise  or  make  the  salsw 

[Ed.  Note.— For  other  cases,  see  Pahlle  Lands, 
Cent  Dig.  1 150;  De&  l^Tl  54-*] 
4.  Public  Lands  ({  146*)  —  Sales  —  I^al 

subdivibidnb. 

Under  tSeas.  Laws  1887,  pp.  832.  338.  H 
12-14.  anthoiizlns  the  sale  of  any  nuoel  of 
state  land,  and  empowering  the  State  Board  of 
Land  CommlssIonerB  to  lay  out  any  part  of  the 
land  into  lots  and  blocks  and  sell  the  same  in 
lota  and  blo^s.  and  providinK  that  state  land 
shall  be  ofEsxed  In  legal  aabdinsions  of  not  more 
than  160  acres,  an  irrsgular  parcel  of  about 
6ve  acres  may  be  sold  without  being  subdivided 
into  lots  and  blocks,  and  so  sold. 

[EM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  400 ;  Dec.  Dig.  {  140.*] 

6.  Public  Lards  ({  14S*)— SALsa— Subtxt— 

NBCESBITT. 

In  the  absence  oi  frand,  patents  of  state 
lands  cannot  be  annulled  because  the  State 
Board  t>t  Land  Commlsalonen  failed  to  exercise 
the  discretion  of  having  the  land  surveyed  prior 
to  a  sale  so  as  to  detnmina  the  number  of  aoes 
in  the  tract  sc^ 

[Ed.  Note.— For  other  cases,  see  Public  I^nds, 
Gent  Dir.  |  400;  De&  Di^  14Bw*] 

6.  Public  Lands  ^  145*)— Sales—Validitt. 

The  State  Board  of  iJind  Commissioners 
ordered  a  sale  ot  an  Irregular  tract  of  state  land 
of  about  five  acres  at  a  minimum  price  of  $160 
per  acre.  The  land  was  sold  at  pnblic  aactim 
for  $7,050.  It  waa  not  shown  that  the  tract 
contained  such  a  number  of  acres  that  the  price 
received  was  less  than  the  mlQimum  price  per 
acre.  Held,  that  the  court  could  not  invalidate 
the  sale  on  the  ground  that  the  price  received 
was  less  than  the  minimum  price  fixed. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cant  Dig.  I  400:  Dec.  Dig.  |  146.*1 

Bn  Banc.  Error  to  District  Court,  Pueblo 
County;  Charles  S.  Ebsez,  Jndge. 

Action  by  the  People  of  the  State  of  Col- 
orado against  the  0.  H.  Hard  Land  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.  AfiSrmed. 

William  H.  Dickson,  Atty.  Gen.,  Charles 
L.  Dickerson,  Roy  E.  Dlckerson,  Geo.  C. 
Manly,  and  Benjamin  Orlfiltb,  Atty.  Gen., 
for  the  People.  McCorkle  &  McCorkle  and 
James  H.  Teller,  for  defoidant  In  error. 

MUSSER,  J.  On  July  9,  1887,  G.  H.  Hard 
purchased  from  the  state,  at  public  auction, 
cwtain  school  land  in  Pueblo  county,  con- 
Blstlng  of  five  acres,  more  or  less,  within 


certain  defined  boundaries,  for  $7,050.  A 
certificate  of  purchase  was  Issued,  entitling 
the  pnrdiaser  to  a  patent  for  the  land  upon 
payment  of  a  balance  of  the  porchase  money 
with  interest  The  payment  waa  made,  and 
on  February  21,  1899,  a  patent  for  the  land 
was  issued  by  the  state.  The  total  amount 
of  purchase  money  and  interest  paid  by  the 
purchaser  was  (8,673.46.  In  1900,  the  de- 
fendant In  error  became  the  owner  of  the 
land,  deraigning  title  from  the  patentee.  In 
1006,  an  action  was  commenced  by  the  stat» 
to  cancel  the  patent  and  ncover  the  land- 
The  relief  sought  was  denied,  and  tiw  mat- 
ter Is  before  this  court  on  error. 

An  application  for  the  sale  of  the  Isind 
waa  made  to  the  State  Board  of  Land  Com- 
missioners, and,  at  a  meeting  of  the  board, 
held  on  May  20,  1887,  the  sale  was  ordered 
at  a  minimum  price  of  $160  an  acr&  It  does 
not  at^pear-that  any  order  waa  made  by  the 
board  while  In  session,  and  entered  in  Its- 
mlnutea  that  the  sale  should  be  made  at 
Pueblo.  The  register  of  the  board,  at  the 
time  of  the  sale,  testified  in  a  deposition  tak- 
en in  1906,  when  he  was  77  years  old.  and 
19  years  after  the  evoits  concerning  which 
he  was  testifying  had  transpired,  and  stated 
that  he  did  not  recall  that  a  specific  order 
was  made  at  the  time  the  board  was  in  ses- 
sion, indicating  either  the  place  of  sale  or 
the  person  to  conduct  it,  but  said  that,  to 
the  best  of  his  recollection,  after  the  sale 
was  ordered,  one  of  the  members  of  the 
board  suggested  that  it  would  be  advanta* 
geous  to  the  state  to  make  the  sale  in  Pueb- 
lo, and  that  he,  the  renter,  thereupon  sub- 
mitted this  suggestion  to  each  of  the  members 
of  the  board,  and  each  assented  thereto  and 
directed  that  the  sale  be  made  In  Pneblo  by 
the  county  superintondesit  of  schools.  There- 
upon, the  register  sent  an  advertisement  of 
the  sale  to  the  county  superintendent,  direct- 
ing him  to  have  it  published.  The  superin- 
tendent, for  the  board,  caused  the  advertise- 
ment to  be  published  In  a  propw  paper  for 
a  sufficient  length  of  time.  In  this  notice  of 
sale,  the  land  was  described  as  one  parcel 
of  about  6  acres,  comprising  all  the  portions 
of  two  certain  80-acre  tracts,  lying  within 
certain  defined  boundaries.  The  advertise- 
ment was  made  upon  and  copied  Into  the 
newspaper  from  a  printed  blank  designed  for 
that  purpose,  and  was,  in  all  respects,  reg- 
ular, except  that  It  contalni^  the  following 
clause  which  obviously  should  have  been,  but 
was  not,  erased:  "The  parens  will  be  sold 
in  the  above  order,  and  each  tract  will  be 
sold  as  forty  acres — be  the  same  more  or 
lees."  This  clause  is  so  out  of  place  in  the 
advertisement,  and  so  obviously  without 
meaning,  that  It  could  deceive  no  one  and 
have  no  effect,  and  no  further  mention  will 
be  made  of  tt  The  notice  was  signed  by 
the  county  superintendent  for  the  board,  and, 
on  Its  face.  It  purported  that  be  was  acting 
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for  tbe  board.   At  the  time  and  place  des- 
ignated in  tbe  notloe,  the  county  superln- 
tendoit,  for  the  board,  offered  the  land  for 
sale  at  pabUc  auction,  and  stmck  it  off  to 
Hard,  who  was  the  blgheflt  bidder.   It  ap- 
pears that  the  bidding  was  spirited  among 
15  or  20  blddov.    Thereafter,  the  superin- 
teodent  made  report  of  the  sale  to  the  board, 
and  the  latter  Issued  a  certificate  of  pur- 
duse  upon  the  sale  so  made  and  reported. 
On  February  21,  1888,  at  a  meeting  of  the 
board,  it  appeared  that  all  the  deferred  pay- 
ments were  made,  and  the  patent  was  order- 
ed Issued,   The  cause  of  action  set  forth  In 
tbe  abstract,  upon  which  the  plaintiff  in  er- 
ror relies,  contains  no  allegation,  nor  was 
thoe  any  evidence  of  any  fraud  or  collusion 
Ib  the  sale  of  this  land,  or  that  the  state 
recdred  less  than  the  land  was  worth,  or 
tliat  the  parcel  sold  contained  more  than 
abont  fire  acres,  or  that  the  state  was,  in 
anr  war,  deflranded.  Nothing  appears  in  the 
record  to  Indicate  that  the  patent  Issued  for 
the  land  was  not  good  on  its  face.  Tbe  state 
begao  an  action  for  the  cancellation  of  this 
patent  abont  16  years  after  It  was  Issued 
and  abont  IS  years  after  the  sale,  and  now, 
wlthoiA  any  allegation,  proof,  or  claim  of 
fraud  or  collusion,  or  that  the  state  was  de- 
franded,  or  that  It  did  not  receive  what  the 
land  was  worth,  it  la  asking  this  court  to  re- 
Tene  the  lower  court  and  to  say  that  tbe 
patoit,  tbe  conveyances  to  the  defendant  In 
error,  and  all  the  intermediate  conveyances 
be  cancded.   The  defendant  in  error  claims 
to  be  a  remote  grantee  of  the  patentee, 
dalmlng  under  a  patoit,  good  on  its  face, 
withoQt  notice  of  any  defects  In  the  sale,  and 
that  this  is  a  perfect  defense^  It  also  claims 
that  eTen  If  It  Is  r^arded  In  the  same  light 
aa  the  patentee,  It  Is  presumed  that  the  pub- 
lic officers  properly  performed  their  duties 
ontU  the  contrary  Is  proven ;  that  in  order 
to  aimnl  a  patent  like  the  one  under  consid- 
eration, and  destroy  the  title  claimed  under 
It,  tbe  facts  calling  for  such  action  must  ap- 
pear from  clear,  convincing,  and  nnamblgo- 
ooa  evidence;   that  there  Is  not  sufflclent 
erldeoce  in  this  case  to  overcome  the  strong 
preetunptlons  presented  by  the  patent  Itself, 
and  that  owing  to  this  lack  of  evidence,  as 
*dl  u  the  want  of  proper  allegations  in 
the  complaint,  the  patent  itself  affords  suffl- 
dent  reason  to  sustain  the  Judgment  of  the 
Mort  bdow.    These  claims  of  the  plaintiff 
la  error  may  possess  force.   They  will  not 
be  dlscnssed  because  It  is  not  necessary  to 
discuss  than.  The  reasons,  given  by  plaintiff 
hi  error,  why  the  patent  should  be  annulled 
are  not  saffldent,  and  a  discussion  of  these 
KasoDs  is  all  that  is  necessary  for  the  dls- 
Posltt(m  of  this  matter. 

XinAer  section  9  of  article  9  of  tbe  Constl- 
totlon.  the  State  Board  of  Land  Commission- 
en  had  the  direction,  control  and  disposition 
of  pobltc  lands  of  the  state  under  such  such 
nKolatkms  as  were  prescribed  by  law,  and 
bgr  Nctton  10  of  artlde  9  It  wu  made  the 


duty  of  the  board  to  provide  for  the  sale  or 
other  disposition  of  all  lands  theretofore,  or 
which  might  thereafter  be,  granted  to  the 
state  by  the  general  government,  under  such 
regulations  as  may  be  prescribed  by  law. 
The  r^ulations  prescribed  by  law  for  the 
disposition  of  the  lands  of  the  state,  at  the 
time  this  sale  was  made,  were  contained  In 
an  act  of  the  General  Assembly,  approved 
April  2,  1887,  and  may  be  found  on  pages 
328-338  of  the  Session  Laws  of  that  year. 
There  is  no  question  but  that  the  board  bad 
full  power  and  authority  to  sell  the  land  de- 
scribed In  the  patent  at  a  sale  made  in  sub- 
stantial conformity  with  the  statutory  re- 
quirements. The  plaintiff  In  error,  in  its 
brief,  claims  that  the  statutory  requirements 
were  disregarded  In  five  different  Instances 
in  the  sale  of  this  land,  and,  for  these  rea- 
sons, tbe  patent  Is  void  and  should  be  set 
aside.  Section  12  of  the  act  provided  that 
all  lands  granted  by  Congress  to  the  state 
for  the  support  of  schools  were  withdrawn 
from  the  market,  and  the  sale  thereof  pro- 
hibited. It  was  provided,  however.  In  the 
same  section  that  any  parcel  of  such  land 
might  be  sold  when  the  board  was  of  the 
opinion  that  the  best  Interests  of  the  school 
fund  would  be  served  by  offering  such  parcel 
for  sale,  and  further  provided  that  the  land 
should  be  sold  only  at  public  auction  and  at 
not  less  than  $3.60  per  acre,  and  should  be 
offered  for  sale  the  same  as  other  state  lands. 

[11  1.  The  plaintiff  In  error  first  argnes 
that  because  no  order  was  ever  made  or  en- 
tered of  record  by  the  board  while  In  ses- 
sion, directing  the  sale  of  the  land  to  be 
made  at  Pueblo,  tbe  sale  thereof  was  not 
l^ally  made.  Section  15  of  the  act  provides 
that  "all  sales  of  the  state  land  shall  be  held 
at  the  state  capital  unless  otherwise  directed 
by  the  State  Board  of  Land  Commissioners." 
Tbe  place  of  sale  was  thns  left  to  the  discre- 
tion of  the  board.  Tbe  statute  did  not  make 
it  the  imperative  duty  of  the  board  to  enter 
an  order,  directing  a  sale  elsewhere  than  at 
the  capital.  If  it  was  decided  to  sell  It  else- 
where. The  statute  prescribed  that  the 
board  could  sell  any  of  the  school  lands  only 
when  It  was  of  the  opinion  that  the  best  in- 
terests of  the  school  fund  would  be  served 
thereby.  In  Routt  v.  Oreenwood  Cemetery 
Co.,  18  Colo.  132,  31  Pac.  858,  It  was  said  that 
even  if  the  determination  of  the  service  of  the 
best  Interests  of  tbe  school  fund  was  pre- 
scribed as  a  condition  precedent  to  a  sale, 
the  proof  of  the  fact  of  such  determination 
was  not  required  to  be  shown  of  record,  but 
that  it  might  be  shown  by  evidence  aliunde, 
and  that  even  without  such  showing  it  was 
to  be  presumed  that  public  officers  performM 
their  duties  until  the  contrary  appears.  So 
here,  if  It  was  necessary  as  a  condition  pre- 
cedent that  tbe  board  should  determine  that 
It  was  their  discretion  that  the  sale  should  be 
held  in  a  place  other  than  the  state  capital, 
the  proof  of  that  fact  was  not  required  to  be 
shown  1)7  the  record.    What  itronger  or 
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dearer  proof  could  there  be  of  the  fact  tliat 
It  was  the  dlBcretlon  of  the  board  to  sell  the 
land  at  Pueblo  than  the  fact  that  tbey  sold 
It  there?  Not  only  did  they  sell  It  there,  but 
the  sale  was  reported  to  the  board  as  made 
there,  and  the  board  approved  and  acted 
upon  the  sale  and  Issued  Its  certificate  of 
purchase.  How  can  It  be  said  that  the  board 
.did  all  these  things  concerning  the  sale  at 
Pueblo,  and,  at  the  same  time,  say  that  the 
board  had  not  exercised  Its  discretion  to  sell 
the  land  there?  IKd  the  board  do  all  these 
things  concerning  a  sale  at  once  place  when 
It  was  their  discretion  that  It  be  sold  at  an- 
other? It  thus  conclusively  appears  that  the 
board  exercised  Its  discretion  to  sell  the  land 
where  It  was  sold,  and  when  It  did  so  exer- 
cise its  discretion  It  must  of  necessity  have 
thereby  directed  that  the  sale  be  made  where 
they  decided  It  should  be  made  and  where  It 
was  made.  The  only  logical  conclusion  that 
can  be  reached  Is  that,  under  the  circum- 
stances of  this  case,  the  sale  was  directed  by 
the  board  to  be  made  at  Pueblo.  Any  other 
conclusion  would  lead  to  the  result  that  the 
board  did  something  and  approTed  something 
that  they  did  not  direct. 

[2]  2.  The  next  reason,  given  by  plaintiff 
in  error,  why  this  patent  should  be  avoided 
is  that  the  county  superintendent  had  no 
authority  to  advertise,  bold,  or  make  the 
sale.  When  the  evidence  is  analyzed.  It  Is 
found .  that  he  did  not  adTertise  the  sale 
except  as  one  who  was  asked  to  insert  an  ad- 
vertisement in  a  newspaper  for  another  may 
be  said  to  advertise  It  nor  did  he  bold  or 
make  the  sale  except  as  an  auctioneer  may  be 
said  to  hold  or  make  a  sale.  If  the  county 
superintendent,  in  his  own  name,  had  adver- 
tised, held  and  made  the  sale.  Issued  the 
certificate  of  purchase  and  the  patent,  the 
argument  of  the  plaintiff  In  error  would  be 
more  applicable  than  It  Is  under  the  facts 
present  That  would  be  the  attempted  exer- 
cise of  a  power  not  possessed.  True,  the 
notice  said  that  the  superintendent  would 
sell  the  land  at  public  auction,  at  a  time 
and  place  specified,  but  It  was  professed  In 
the  notice  that  It  was  for  the  state  board, 
thus  plainly  putting  the  superintendent  in 
the  capacity  of  the  auctioneer  of  the  sale. 
There  Is  nothing  in  the  act  which  says  that 
the  Governor,  Superintendent  of  Public  In- 
struction, Secretary  of  State,  or  Attorney 
General,  who  constituted  the  board,  or  the 
register,  who  was  In  the  nature  of  Its  cleric, 
should  act  as  auctioneer,  either  collectively 
or  individually.  If  their  presence  was  requir- 
ed at  the  place  of  sale,  there  Is  nothing  in 
this  record  to  show  that  they  were  not  there, 
unless  it  be  taken  that  no  mention  of  their 
presence  Is  conclusive  proof  of  their  absence. 
It  is  prwumed,  as  wms  said  in  the  case  la 
18  Colo.  132,1  that  this  board  performed  Its 
dntles  in  confbrmlty  with  the  law.  until  It  Is 
shown  that  tb^  did  not,  and  It  is  not  shown 
that  th^  did  not  perform  their  dntles  In 
and  about  the  conduct  of  this  salob 
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[31  The  county  superintendent  Inserted  the 
advertisement  at  the  direction  of  and  for 
the  board,  and  be  sold  the  land,  as  tbe  auc- 
tioneer, at  tbe  direction  of  and  for  the  board. 
There  Is  no  proof  of  fraud,  coUoslon.  or  bad. 
faith  connected  with  this  sale  as  conducted. 
Section  6  of  article  B  of  the  Constitution  pro- 
vided that  the  county  superintendent  "shall 
be  ex  officio  commissioner  of  lands  within 
his  connty,  and  shall  discharge  the  duties  of 
said  office  under  the  direction  of  the  State 
Board  of  Land  Commissioners  as  directed 
by  law."  No  attempt  is  made  to  construe 
this.  It  explains  why  the  county  superin- 
tendent happened  to  be  connected  with  this 
sale.  He  did  not  make  the  sale;  It  was  the 
board  that  made  tbe  sale.  In  truth  and  in 
fact,  as  before  said,  the  only  capacity  in 
whidi  the  superintendent  acted  was  that  of 
anctioneer,  and  tbe  servant  of  the  board  to 
carry  the  advertisement  to  tbe  newspaper 
and  tell  them  to  print  It  That  the  superin- 
tendent advertised,  h^d,  and  made  the  sale, 
in  the  sense  that  he  usurped  any  of  the  func- 
tions of  the  board,  as  claimed  by  the  plalntUf 
in  error,  had  no  existence  in  fact 

[4]  3.  The  plaintiff  in  error  says  that  the 
land  was  not  offered  in  legal  subdivisions, 
nor  was  It  laid  out  in  lots  and  blocks  and  so 
sold,  and  for  this  reason  the  sale  was  void. 
This  contention  seems  to  be  based  upon  sec- 
tions IS  and  14  of  the  act  of  1887.  Section  13 
provides  that  the  board  may  cause  any  por- 
tion of  the  lands  to  be  laid  out  In  lots  and 
blocks  and  be  so  sold  from  time  to  time  at 
public  auction  In  lots  and  blocks.  This  seo 
Hon  does  not  make  it  necessary  to  so  lay 
out  tbe  land.  There  was  a  proviso  in  section 
14  that  in  all  sales  of  state  land  it  shall 
be  offered  In  legal  subdivisions  of  not  more 
than  160  acres.  It  is  plain  that  this  pro- 
vision only  refers  to  land  that  is  so  situated 
as  to  form  legal  subdivisions,  and  not  to  such 
a  small  and  irr^lar  parcel  of  land  as  this 
was.  It  was  not  a  legal  subdlvlston ;  it  was 
simply  an  Irregular  parcel  of  land,  lying  in 
two  different  subdivisions,  and  it  was  Im- 
possible to  sell  it  as  a  legal  subdivision.  Se^ 
tion  12  of  the  act  provided  that  any  parcel 
might  be  sold.  This  was  an  irregular  parc^ 
of  about  6  acres,  and  could  not  be  sold  as  40 
acres  or  80  acres. 

[5]  4.  It  Is  contended  that  the  patent 
should  be  annulled  because  the  land  was 
not  surveyed  prior  to  the  sale,  so  as  to  deter- 
mine tbe  nnmbOT  of  acres  in  it  In  the  first 
place,  if  it  was  necessary  to  survey  this  land 
prior  to  the  sale,  there  Is  no  evidence  that  it 
was  not  surveyed  sufficient  to  overcome  the 
presumption  that  the  board  did  what  the  law 
required.  The  statute  does  not  say  anything 
about  surveying  land.  Of  course  to  wisely 
exercise  their  discretion,  tbe  board  ought  to 
survey  land  If  necessary.  In  the  absence  of 
fraud,  patents  cannot  be  annulled,  because 
the  board  failed  to  wisely  exerdse  a  discre- 
tion given  to  them.  B^des,  there  is  no  evi- 
dence that  this  land  ought  to  liare  beoi  sofr 
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Tcyed.  or  to  show  that  Its  area  waa  any  more 
tbaa  about  five  acrae. 

[I]  5.  'LasUr,  it  iB  contended  that  the  land 
was  8tnick  off  to  Hard  for  a  less  amount 
than  the  minimum  price  per  acre,  at  which  It 
iras  advertised  to  be  sold.  There  Is  no  evi- 
dence of  thla  On  the  contrary,  the  evidence 
is  aMogether  the  othtt  way.  The  amount  of 
lasd  was  about  five  acres;  the  inlce  re- 
ceived was  $7,060 ;  the  minimum  price  fixed 
to  the  adyertisement  was  |150  per  acre. 
Courts  cannot  go  outside  the  record  and 
qwcalate.  If  the  State  Land  Board  sold  8S 
or  40  acres  of  land,  pretending  that  it  was 
about  five  acres,  soch  fact  is  not  alleged  or 
proven.  If  It  bad  been,  the  dedsion  of  the 
lower  court  mi^t  have  been  altogether  dif- 
ferent. Courts  can  onlj  determine  matters 
from  the  aUegatlons  and  proofs  submitted 
to  them.  If  such  fact  existed,  and  was  not 
alleged  and  proven,  then  the  law  officers  for 
the  state,  at  the  inception  and  trial  of  the 
<ai^  were  derelict  in  the  performance  of 
tliefr  duties  In  not,  at  least,  attunpting,  In 
tome  war,  to  bring  such  matter  to  the  atten- 
tion of  the  court  for  determination  as  a  suffl- 
dat  or  insufficient  groimd  for  the  annalment 
of  the  patent. 

Peroeivliv  no  ernHr  in  the  record,  the  Jndg- 
mcsit  is  therefore  afllrmed. 

lodgment  afllrmed. 

WHITE,  X,  not  participating. 


TANGEMAN  t.  COATBS  et  al. 

(Supreme  Court  of  Colorado.    June  6,  1911.) 

MuniCIPAI.  COBFORATIOItS  (i  159*)— Recaix 
or  ALDBBHAH— PETmON— nLlHG— TlHE. 

Denver  Cltj  Charter,  i  22b,  prohlt^ting 
ncall  of  an  officer  withio  six  months  after  bis 
"elertlon,"  entitles  an  incumbent  to  bold  for  efx 
moaths  before  be  is  subject  to  removal,  count- 
ing  from  his  induction  into  office  and  not  from 
tbe  ds;  on  which  the  votes  were  cast,  and  lience 
a  petition  to  recall  an  alderman  filed  within  six 
months  after  the  ooandl  sustained  his  contest 
againat  one  who  was  prevloasly  declared  elected 
u  premature. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  1S9.*] 

Cwnpbell,  O.  J.,  and  Oabbert,  J.,  dissenting. 

Bq  Banc  Error  to  District  Court,  City 
ud  Comity  of  Denver;  Harry  G.  Riddle, 
Jndse. 

Uaodamns  proceeding  by  H.  H.  Tange- 
nu  against  James  P.  Coates  and  others. 
IndgowDt  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Benjamin  Griffith,  Atty.  Gen.,  B.  W.  Hurl- 
hnt,  E.  P.  CoBtigan,  Pred  W.  Parks,  C.  F. 
QU7,  Halsted  h.  Bitter,  and  Bert  Martin, 
for  plaintiff  In  error.  Henry  A.  Lindsley 
u>d  G.  Q.  Ridunond  (Bicksler  ft  Bennett, 
«t  coonsd),  (or  def mdants  In  error. 


HILL,  J.  On  Mardi  8,  1911,  the  plain- 
tiff In  error  filed  his  petition  for  mandamus 
in  which  he  alleges,  In  substance,  that  the 
respondents  (defendants  In  error  here)  are 
the  board  of  aldermen  of  the  city  and  coun- 
ty of  Denver;  that  tbe  petitioner  Is  a  quali- 
fied elector  residing  In  the  Ninth  ward  in 
said  city  and  brings  this  action  for  himself 
and  on  behalf  of  1,909  other  qualified  elec- 
tors residing  in  said  ward,  who,  together 
with  himself,  had  sif^ned  a  petition  to  re- 
call Com^lus  C.  Worrall,  the  alderman  of 
said  Ninth  ward.  Then  follows  a  copy  of 
the  petlti(m  In  which  they  petition  to  recall 
tbe  said  Worrall,  who  had  been  declared  by 
the  board  of  aldermen  to  be  the  alderman 
elected  at  the  city  election,  May  17,  1910^ 
in  the  said  Ninth  ward,  etc.,  and  petition 
that  a  special  election  be  called  and  held 
In  said  ward,  according  to  the  charter  for 
the  ptirpoBe  of  electing'  a  member  of  the 
board  of  aldermen  for  said  ward.  Then  fol- 
lows the  alleged  grounds  upon  which  It  is 
sought  to  remove  Worrall,  which  are,  hi  snb- 
stanoe.  tlut  Worrall  was  legally  defeated 
by  his  opponent  at  the  dectlon  May  17,  1910; 
that  tbe  election  commission  so  declared  and 
that  the  recount  by  the  committee  of  the 
board  of  aldermen  In  the  contest  instituted 
by  Worrall  against  Chamb^laln  so  found; 
that  not  one  of  the  charges  made  by  Worrall 
in  his  statement  of  contest  filed,  with  the 
board  of  aldermen  was  sustained;  that  no 
evidence  was  Introduced  In  support  of  any 
of  them;  that  cardessness  on  the  part  of 
some  of  the  election  offidals  In  a  few  ,pre- 
docts  was  discovered  in  counting  the  bal- 
lots; that  such  mistakes  were  wholly  insuf- 
ficient-to  change  the  majority  In  favor  of 
Chamberlain;  that,  knowing  all  this,  Wor- 
rall demanded  from  the  Democratic  members 
of  the  board  that  they  brush  aside  all  law 
and  Justice,  and  by  force  of  their  majority 
In  the  board  seat  him  and  unseat  Chamber- 
lain; that  his  demand  was  granted  and  a 
most  grievous  wrong  inflicted  upon  not  only 
Chamberlain,  but  the  citizens  of  the  Ninth 
ward,  who  had  decided,  by  their  votes,  that 
Mr.  Chamberlain  was  their  choice  for  alder- 
man; that  the  signatures  of  the  petitioner 
and  said  1,909  other  qualified  electors  con- 
stituted more  than  25  per  cent  of  tbe  vote 
cast  In  said  ward  for  all  candidates  for  al- 
derman at  said  election:  that  said  petition 
was  duly  filed  with  the  clerk  of  the  tdty  on 
the  20th  of  January,  1911. 

The  petition  contained  the  further  fact 
that  on  May  27,  1910,  the  election  commis- 
sion declared  Chamberlain  was  elected  al- 
derman for  said  Ninth  ward;  that  on  June 
3,  1910i  Worrall  filed  with  the  board  of  al- 
dermen a  contest  against  Chamberlain,  and 
that  the  board  of  aldermen  did,  thereafter,' 
at  a  regatar  meeting  h^d  on  the  20th  of 
DecembCT,  1910,  decide  said  contest  In  favor 
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of  Worrall,  and  dedared  him  to  have  been 
elected  alderman  from  said  Ninth  ward  at  the 
election  held  on  the  17th  day  of  May,  1910; 
that  said  Worrall  1b  a  duly  elected,  qnalifled, 
and  acting  alderman  from  said  ward;  that 
more  than  six  months  had  expired  after  his 
election  before  said  petition  was  filed;  th^ 
follows  certain  sectlona  of  the  diarter  of  the 
city  and  county  of  Daiver,  which  will  here- 
after be  referred  to. 

An  alternative  writ  of  mandamus  was  Is- 
sued, returnable  MarcA  6,  1911,  at  which 
time  the  respondents  filed  their  answer, 
which,  eliminating  many  contentions,  pre- 
sents two  questions  (which  were  the  princi- 
pal ones  considered  by  the  trial  court).  In 
the  first,  they  allege  that  the  electi<m  was 
held  on  the  17th  day  of  May,  1910;  that  the 
election  commission,  on  the  27th  of  the 
same  month  declared  Chamberlain  elected; 
that  on  the  Sd  of  June  following,  Worrall 
filed  a  contest;  that  on  the  2ptb  of  Decem- 
ber, following,  the  council  decided  the  case 
in  favor  of  said  Worrall,  and  did  then  de- 
clare Worrall  elected  as  alderman  from  said 
Ninth  ward,  hut  denied  that  said  board  de- 
clared Worrall  elected  at  the  election  held 
on  ^he  17th  of  May,  1910;  on  the  contrary, 
alleged  that  the  board  only  determined  that 
Worrall  received  a  plurality  of  the  legal 
votes  cast  over  and  above  the  votes  cast 
for  Chamberlain,  and  stntained  the  contest 
of  Worrall;  and  then  and  there,  on  the  20th 
day  of  December,  1910,  declared  Worrall 
elected  alderman  from  the  Ninth  ward,  and 
denied  that  six  months  had  elapsed  and  ex- 
pired after  the  said  election  of  said  Wor- 
rall. For  these  reasons  they  claimed  the  pe- 
tition was  premature  in  time. 

The  second  defense  pertains  to  the  provi- 
sions of  section  22b  of  the  charter  provid- 
ing for  the  recall.  Among  other  things,  it 
states:  "An  elective  officer  Is  subject  to  re- 
call as  herein  provided  and  may  be  removed 
from  office  by  a  petition  of  the  electors  and 
an  election  held  thereunder,  but  no  person 
shall  be  so  removed  from  office  within  six 
months  after  bis  election  thereto.  The  pe- 
tition shall  name  the  officer  to  be  removed 
*  *  *  and  shall  contain  a  statement  of 
the  grounds  npcm  which  it  Is  sought  to  re- 
move him." 

The  respondents  allege  that  the  petition 
does  not  comply  with  the  provisions  of  said 
section  22b,  but  that  the  same  is  In  viola- 
tion of  its  provisions;  that  the  said  petition- 
ers, by  virtue  of  said  petition  and  the  mat- 
ters therein  recited,  were  not  entitled  to 
have  the  dty  council  call  the  election,  for 
the  reason  that  the  petition  does  not  set 
forth  any  act  of  omission  or  commission 
doue  or  performed  by  the  said  Worrall  dur- 
ing the  time  he  has  served  as  a  member  of 
the  board  of  aldermen,  nor  does  It  contain 
any  statement  of  the  grounds  upon  which  it 
is  sought  to  remove  him,  as  contemplated  by 
section  22b  of  the  charter;  and  the  respond- 
oits  denied  that  Worrall  deliberately  or  In 


-  any  manner  demanded  from  the  Democratic 
members  of  the  board  that  they  should  ig- 
nore all  law  or  any  law,  or  ignore  Justice 
in  the  determination  of  the  contest  between 
Worrall  and  Chamberlain  and  denied  that 
Worrall  demanded  that  th^,  the  board  of 
aldermen  or  the  Democratic  members  there- 
of, should,  by  force  of  their  majority  in  tbe 
board,  seat  him  as  alderman  from  said  Ninth 

I  ward  and  unseat  Chamberlain.  They  denied 
any  demands  by  Worrall  oth«  than  those 
legitimately  preBfluted  by  the  contest  pro- 

I  ceedlngs. 

I  Upon  the  filing  of  this  answer  the  petl- 
!  tioners,  without  offering  any  evidence,  made 
application  to  ttave  the  alternative  writ  made 
peremptory.  This  application  was  denied 
and  the  altomaUve  writ  discharged.  The 
petitioners  bring  the  case  here  for  review 
upon  error. 

In  passing  upon  these  two  dtf euses,  among 
other  things,  the  learned  trial  judge  said: 
"There  Is  a  matter  of  public  policy  involved 
in  this  proceeding.   It  was  a  matter  of  com- 
mon notoriety  at  the  time  this  recall  provi- 
sion was  adopted~I  think  tbe  court  Is  Justi- 
fied In  taking  judicial  notice  of  that — ^that 
this  matter  was  presented  to  the  people  of 
this  community,  and  votes  were  solicited  for 
this  recall,  upon  the  theoi7  that  it  would 
give  the  citizens  of  the  city  of  Denver  an  op- 
portunity to  recall  elective  officials  who  were 
guilty  of  malfeasance  or  nonfeasance  while 
In  office,  and  I  do  not  think  that  this  section 
can  be  stretched  in  Its  application  to  a  set 
of  facts  so  as  to  Include  an  individual  who 
is  not  charged  with  any  misconduct  or  any 
wrongful  act  and  which  resulted  In  his  be- 
ing given  a  certificate  of  election  by  the  board 
of  aldermen.    It  Is  true  the  allegation  Is 
that  he  deliberately  demanded  that  they 
bmsh  aside  all  law  and  justice  and  by  force 
of  majority  give  him  a  seat;  but  It  Is  not 
alleged  that  he  had  any  part  In  casting  a 
vote  or  bringing  about  that  result,  except 
as  he  might  by  argument  prevail  on  those 
who  had  the  power  and  the  authority  under 
the  charter  to  determine  that  result   As  a 
matter  of  public  policy.  It  is  essential  that 
there  be  some  restraint  thrown  around  the 
exercise  of  such  a  right  as  this.    I  do  not 
mean  by  that  to  invade  the  province  of  the 
people  of  this  state  or  of  this  city  In  any 
way,  but  It  must  be  looked  at  from  a  reason- 
able standpoint  There  must  be  some  justifi- 
cation for  a  petition  of  this  sort,  and  If 
called  upon  to  determine  this  question  upon 
that  ground  I  think  the  writ  would  be  de- 
nied.   However,  we  prefer  not  to  put  It  on 
that  ground,  and  shall  not  do  so.    *    *  * 
Under  the  charter  of  the  city  and  county  of 
Denver,  tbe  aldermen  are  the  sole  Judges  of 
the  qualifications,  election  and  return  of 
their  own  members;  and  und«>  this  petition 
It  appears  that  on  the  20th  day  of  December, 
1910,  at  a  regular  meeting  thereof,  tbe  board 
of  aldermen  decided  said  contest  in  fovor  <tf 
said  Worrall  and  against  the  then  incnmbeot 
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of  the  ofBce — Mr.  C3iaml>eTlftlii.  In  view  of 
Qte  construction  to  be  giTen  the  term  'eleo- 
tion*  as  nsed  In  this  charter,  that  the  person 
against  whom  the  petition  for  recall  is  di- 
rected shall  not  be  so  removed  from  office 
within  six  months  after  his  election  thereto, 
this  application  Is  prematurely  presented, 
and.  without  going  Into  any  other  matters,  I 
do  not  feel  Justified  at  this  time  In  requiring 
the  board  of  aldermen  to  call  this  election, 
and  the  writ  will  be  discharged." 

If  the  position  of  the  trial  conrt  in  his 
construction  of  the  word  "Section"  as  used 
In  the  charter  Is  correct,  none  of  the  other 
4IuestIou8  need  be  considered.  In  placing  a 
coDStructlon  upon  the  word  "election"  as 
used  In  this  section  of  the  charter,  it  is  nec- 
essary to  take  Into  consideration  the  sense 
in  which  It  was  being  used  and  what  was 
Intended  to  be  accomplished. 

The  authorities  cited  clearly  demonstrate 
that  the  word  "election"  has  many  defini- 
tions ;  when  applied  to  elections  as  the  term 
Is  generally  understood,  a  construction  given 
It  when  nsed  in  one  legislative  enactment 
may  not  be  at  all  applicable  or  proper  when 
applied  to  another,  but  when  nsed  In  a  dlf- 
fer^t  sense,  a  different  meaning  Is  proper 
and  Is  so  appUed  to  the  same  word;  for  in- 
stance, in  the  cases  cited  by  the  petitioner, 
that  of  State  ex  rel.  Harris  v.  Tucker,  64 
Ala.  206,  involved  a  contention  over  the  time 
within  which  a  sheriff's  bond  shoald  be  ap- 
proved. On  the  one  side  It  was  contended 
that  the  16  days  allowed  began  to  run 
from  the  date  of  the  certificate  of  election 
given  by  the  Secretary  of  State;  on  the  oth- 
er. It  was  cont^ded  that  the  time  began  to 
run  from  the  date  on  which  the  election  was 
held.  Thus  it  will  be  seen  tbat  accepting 
dther  contention,  the  object  to  be  accom- 
plished was  to  have  all  sherUTs  give  a  bond 
and  have  It  approved  prior  to  the  time  of 
their  Induction  Into  office,  and  that  court 
held,  when  considered  In  the  light  In  which 
It  was  being  used.  It  meant  15  days  after 
the  date  the  votes  were  actually  cast 

To  the  same  effect  is  the  GolUngs'  Case 
reported  In  Brightly,  Elect  Gas.  (Pa.)  603, 
where  It  was  provided  that  a  petition  for 
contest  of  election  should  be  filed  within  ten 
days  after  the  election.  In  which  case  it  was 
held  that  the  word  "election"  in  the  sense 
In  which  the  expression  was  used,  meant  the 
regular  election  day,  within  Its  popular 
sense,  to  wit,  the  date  apoa  which  U  was 
actually  held  and  the  reanizements  and  du- 
tm  of  that  day. 

In  the  case  of  Seaman  v.  Baughman.  82 
Iowa,  216,  47  N.  W.  1001,  11  Ll  R.  A.  864, 
the  word  "election"  as  nsed  In  section  6,  art 
2,  of  the  Iowa  Constitution  was  construed. 
It  was  held  that  as  there  nsed  It  refers  to 
a  choice  of  persons  for  public  office,  but  has 
no  application  to  the  meetings  of  electors 
of  a  district  township,  for  the  transaction 
of  tbe  general  business  of  the  township. 
TUs  case  involred  tb0  vaUdity  of  a  tax  for 


the  construction  of  a  sdioollxnise  where  tbe 
vote  was  not  taken  by  ballot,  and  It  was 
not  clear  how  the  vote  was  taken;.  It  was 
held  that  the  word  "election"  as  named  in 
the  Constitution,  did  not  apply  at  alt. 

The  case  of  Ex  i>arte  Conley  (Tex.  Cr. 
App.)  75  &.  W.  301,  involved  the  legality  of 
the  election,  which  was  held  Invalid  upon  ac- 
count of  the  failure  to  post  one  of  the  five 
notices  for  the  requisite  number  of  days  pre- 
ceding the  election,  as  required  by  law.  It 
was  held  the  word  "election"  as  there  used 
meant  the  act  of  casting  and  receiving  the 
ballots  from  tbe  voters,  conntlng  the  bal- 
lots and  making  returns  thereof,  and  that  as 
there  used  It  must  be  so  construed,  there  be- 
ing nothing  in  tbe  law  to  suggest  that  the 
IvCglslature  Intended  to  use  it  In  a  different 
sense  In  contradistinction  to  acts  which  are 
to  be  done  preparatory  to  election. 

On  the  other  hand.  In  the  case  of  State  t. 
McCoy,  2  Marv.  (Del.)  676,  43  AU.  270,  It 
was  held  that  the  words  "an  election,"  under 
the  Constitution  of  Delaware,  mean  and  in- 
volve every  element  necessary  to  the  com- 
plete ascertalnm^t  of  the  expression  of  the 
popular  will  embracing  the  entire  range, 
from  the  deposit  of  the  ballot  by  tbe  elector 
up  to  the  final  ascertainment  and  certificate 
of  the  result;  that  an  election  hy  the  people 
means  and  Includes  the  perfected  ascertain- 
ment of  such  result 

In  the  case  of  State  v.  WUroy.  82  N.  O. 
329.  It  was  held  that  the  word  "election"  as 
used  in  Revised  Statutes,  1837,  c.  24,  |  6. 
respecting  appointments  to  fill  vacancies  In 
the  office  of  constable,  and  providing  that 
the  person  so  appointed  shall  be  qualified  to 
act  until  the  next  election  of  constables, 
should  be  craistrued  to  mean  not  only  the  act 
of  choosing,  but  the  act  of  choosing  and  In- 
ducting  into  office. 

In  the  case  of  Bowler  v.  Blsenhood,  1 
S.  D.  677,  48  N.  W.  136,  12  L.  R.  A.  705. 
where  the  election  was  held  November  4. 
1890,  on  November  10th  following,  the  can- 
vasslng^  board  convened  and  proceeded  to 
open  the  returns  from  the  various  precincts, 
and  make  abstract  of  the  votes  as  provided 
by  law.  On  November  14th,  at  an  adjourned 
meeting  the  canvass  disclosed  that  two  candi- 
dates bad  an  equal  number  of  votes  for  the 
office  of  sheriff,  and  on  November  22d  upon 
acconnt  thereof,  the  auditor,  pursuant  to  law. 
proceeded,  publicly,  to  decide  by  lot  which 
of  the  persons  so  having  an  equal  number 
should  be  declared  elected ;  It  was  held  that 
the  20  days  allowed  for  contest  did  not  com- 
mence to  run  until  the  time  It  was  decided 
by  lot  on  November  22d  and  the  defendant 
declared  elected,  although  it  was  shown  that 
the  canvass  had  been  closed  on  November 
14th. 

In  the  case  of  People  ex  rel.  Oonllsa  et  al. 
T.  North,  72  N.  Y,  124,  the  board  of  aldermw 
made  a  certain  appointment  after  the  date 
of  the  election  and  upon  the  date  wboi,  but 
before  the  new  members  qualified  and  before 
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thetr  electton  was  duly  certifled  and  declared 
by  tbe  old  board.  It  was  it  conld  not 
be  determined  that  tbey  bad  been  elected 
before  it  was  duly  certified  and  declared, 
and  Oiot,  under  tbe  prorlslonB  of.  the  stat- 
ute, the  electlcm  of  a  ward  officer  Is  not  com- 
plete until  it  shall  bave  been  declared  and 
certified  to  by  the  common  council;  that 
these  dedaratlons  and  certificates  are  indis- 
pensable toe  tbe  purpose  of  consummating 
the  election  and  qualifying  ttie  candidate  to 
enter  upon  bis  office.  In  whldi  case,  tbu 
court  said:  •   •  An  examination  of 

the  whole  section  shows,  we  think,  that  Its 
intention  was  to  provide  for  the  manner  in 
whteh  tbe  election  of  the  candidate  should 
be  consummated  and  officially  declared;  and 
that  until  these  acts  are  done,  his  election 
Is  not  complete,  and  be  is  not  qualified  to 
senre."  This  same  doctrine  Is  maintained 
In  principle  upon  cases  where  It  Is  sought 
to  secure  an  office  by  quo  warranto. 

In  the  case  of  Carlson  et  al.  t.  People,  118 
DL  App.  692,  it  was  stated:  •  •  Where 
such  directhms  are  glvm  for  ascertainii^ 
and  declaring  the  result  of  an  election,  they 
must  be  complied  with  before  the  canoldate 
receiving  the  highest  number  of  votes  Is  en- 
titled to  the  office^  and  that  until  those  st^ 
are  taken  such  candidate  <»nnot  obtain  the 
office  or  oust  the  Incumboit  by  quo  warran- 
to, but  that  if  tbe  proper  officers  wrongfully 
fiall  to  discharge  their  duty  the  remedy  Is  by 
mandamus  to  compel  them  to  canrass  the  re- 
turns and  declare  the  result.** 

This  summary  of  tbe  authorltieB  dted  ful- 
ly demonstrates  tbe  correctness  of  the  con- 
clusion that  tbe  construction  and  meaning  of 
the  word  "election**  must  be  gathered  from 
the  sense  in  which  it  Is  used,  wb^  consid- 
ered in  the  ligbt  of  what  was  intended  to  be 
accomplished  as  disclosed  by  the  charter. 

Tbe  contents  of  section  22b,  commonly  des- 
ignated the  recall  section,  are  comparatively 
new  In  our  system  of  government,  and  the 
interpretative  branch  of  the  law  Is  In  rather 
an  undeveloped  state  on  tbe  subject  So  far 
as  we  have  been  able  to  ascertain  there  ap- 
pears to  have  been  no  adjudicated  cases  upon 
tbe  question  under  discussion.  When  con- 
sidered in  the  light  of  what  was  sought  to  be 
accomplished,  it  was  evidently  the  purpose 
of  the  framers  of  this  section  of  tbe  Denver 
charter  to  engraft  therein  a  provision  provid- 
ing, under  certain  circumstances,  by  a  vote 
of  the  people,  for  tbe  recall  of  any  elective 
officer  of  the  city,  after  he  had  served  and 
been  thns  placed  upon  trial  for  a  certain  pe- 
riod of  time.  In  substance,  the  charter  pro- 
vides for  an  answerable  or  responsible  tenure 
In  alt  elective  offices,  and  the  hoider  of  such 
an  elective  office  may  be  removed,  after  the 
expiration  of  a  certain  period,  by  the  elec- 
tors qualified  to  vote  for  his  successor.  This 
seems  to  be  recognized  by  the  authorities 
cited  by  the  plaintiff  in  error,  and  If  it  was 
not  intended  to  allow  him  this  [>eriod  of 
probation  before  he  was  subject  to  recall, 


then  we  are  nnaUe  to  ascertain  what  tills  pe- 
riod of  ttme  was  placed  In  tbe  charter  for  at 
all.  The  rule  Is  elonratary  that  it  is  not 
to  be  presumed  that  language  placed  In  the 
charter  should  have  no  meaning  or  ^ect, 
for  which  reason  we  thlnb^  the  ratlraial  con- 
struction, and  only  one^  to  be  t^ven  that  por- 
tion of  section  22b  Is  that  it  was  intended 
that  an  alderman  should  not  be  subject  to 
recall  until  he  should  have  served  in  tte  p»> 
formance  of  bis  duties  as  such  for  the  period, 
of  six  montl^  and  that  as  used  In  this  sec- 
tion the  language,  "but  no  person  shall  be 
so  removed  from  office  within  six  months 
after  his  Section  thereto,"  was  intoided  to 
m^n  that  tiie  Incumbent  should  be  in  office 
for  the  pwiod  d  six  months  b^bre  he  was 
subject  to  such  removal ;  tbat  the  words  "aft 
er  bis  electiott  thereto**  were  meant  to  In- 
clude the  entire  procedure  of  election.  Includ- 
ing the  ascertainment  of  the  result  and  hla 
induction  into  office,  and,  whoi  considered  In 
the  light  vt  what  Is  sought  to  be  accomplish- 
ed, we  cannot  conceive  bow  any  ofliw  con- 
struction can  posslUy  be  placed  thereon.  It 
this  langnag^  "within  six  months  after  his 
election,"  does  not  meap  that  he  should  have 
the  right  to  Betve  a  period  of  rtr  months, 
and  durliv  that  time  demonstrate  to  his  con- 
stituency his  fitness  for  tbe  position,  thou 
we  are  unable  to  undemtend,  and  have  not 
been  advised,  what  It  does  mean.  If  It  does 
not  mean  to  give  tda  a  tenure  In  ofilce  for 
a  d^nito  time  certain  before  he  Is  subject 
to  recall*  then  why  is  it  there  at  aJl  and 
what  is  Its  object?  If  it  can  be  argued  that 
tbe  object  was  to  prohibit  any  other  election 
within  this  fdx  months  after  tbe  general  city 
election,  we  suggest  this  could  not  have  been 
what  was  Intended  for  the  reason  tiiat  the 
charter  does  not  so  provide,  but,  on  the  c<ni- 
trary.  it  evidently  provides  tor  other  special 
elections  upon  sundry  questions  during  this 
period.  Besides,  as  a  general  rule,  in  such 
charters,  as  in  this  one,  the  mayor,  some- 
times, the  board  of  supervisors,  or  some  of 
them,  are  elected  at  different  elections  thsn 
tbe  particular  board  of  aldermen,  some  such 
officers  for  a  four-year  term,  the  board  of 
aldermen  for  a  two-year  term,  and  we  have 
not  been  cited  to  any  other  provision  of  tbe 
charter  which  would  prohibit  an  election 
for  the  recall  of  some  of  these  other  officws 
witliin  this  same  six-month  period. 

So  far  as  we  are  advised,  th^  Is  no  pro- 
vision  of  the  charter  which  limits  the  number 
of  elective  officers  to  be  recalled,  or  the 
number  of  elections  to  be  hdd  for  tbat  pur- 
pose after  this  six  months  has  elapsed,  and 
it  is  not  consistent  to  presume  that  even  an 
unavailing  effort  was  attempted  by  this  lan- 
guage to  goard  against  repeated  elections, 
or  any  elections  during  this  six  months, 
after  the  regular  election,  and  thereafter 
leave  the  field  open  for  as  many  Sections, 
and  at  as  many  diflermt  times  as  26  per 
cent  of  the  constituency  of  each  elective  of- 
ficer might  deslr^  when  th^  thought  they 
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had  Just  cause  therefor.  We  think  the  an- 
thorlties  dted  by  the  plaintiff  In  error,  and 
80  earnestly  relied  upon  by  his  counsel  In 
support  of  other  contentions,  are  In  harmony 
with  these  views  upon  this  subject 

In  the  case  of  Good  t.  Oommott  Council, 
5  CaL  App.  265,  90  Fac  44,  It  Is  said: 
•  •  By  virtue  of  this  provision  every 
elective  officer  ^ected  after  the  adoption  of 
the  amendment  holds  office  subject  to  the 
condition  subsequent  that  26  per  cent  of  the 
dectorate  of  the  district  from  which  he  was 
elected  may  by  petition  express  their  dis- 
approval of  his  action  npon  some  measure 
or  as  to  some  policy,  and  demand  that  he  be 
sustained  by  a  vote  of  confidence  or  retire." 
In  which  case  the  court  also  said 
Ttiere  Is  no  doubt  that  the  provision  here 
under  consideration,  and  similar  ones  In 
other  dty  charters,  are  intended  to  check  a 
growing  foi^tfnlness  on  the  part  of  office- 
holders of  the  principle  that  the  duties  of 
their  offices  are  to  be  dlscha^ed  In  the  in- 
terest of  the  public,  and  not  their  own." 

Applying  this  reasoning  to  the  case  at  bar 
and  the  object  sought  to  be  accomplished 
(evidently  good  government  In  all  municipal 
affairs),  it  was  certainly  the  intentions  of 
the  framers  of  this  charter  that  the  suocees- 
fnl  candidate  should  have  six  months'  trial 
in  the  performance  of  his  official  duties  with- 
in which  to  make  good  before  any  effort  was 
to  be  entertained  looking  toward  his  recall. 
In  the  San  Diego  Case  upon  the  question  of 
the  reasons  for  his  recall,  the  court  said: 
"The  reason  why  the  removal  is  asked  in 
this  case,  and  the  grounds  upon  which  the 
petition  for  recall  rests,  are  that  the  council- 
man whom  it  is  sought  to  remove  voted  for 
and  supported  a  certain  ordinance  relating 
the  licensing  and  sole  of  liquors  in  the  dty 
of  Ban  Diego,  that  he  voted  to  disregard  a 
former  petition  for  his  recall;  that  he  re- 
peatedly votM  to  disregard  petitions  to  refer 
to  the  vote  of  the  people  ordinances  passed 
by  the  council  of  said  dty  filed  In  conformity 
to  the  provisions  of  the  charter;  and  that 
he  voted  for  a  false  certification  of  an  or- 
dinance to  prevent  a  r^erendnm." 

It  will  be  observed  they  are  all  upon  ac- 
count of  acts  committed  by  the  councllmen, 
while  in  office.  It  is  alleged  that  as  such 
official  he  did  many  things  sufficient  to  Justify 
his  recall,  while  if  the  construction  of  the 
petitioner  here  is  correct  as  to  the  meaning 
of  the  word  "election,"  as  used  in  this  char- 
ter, a  system  of  procedure  is  created,  where- 
by, under  certain  conditions,  where  a  coundl- 
man  was  seated  contest  proceedings,  which 
promulgated  a  long  and  continued  fight  be- 
fore its  ultimate  determination,  he  could  be 
recalled  before  he  ever  had  an  opportunity 
to  take  his  seat  or  perform  any  official 
duties,  or  at  least  the  proceedings  could  be  in- 
stituted Immediately  upon  the  date  on  which 
he  was  Inducted  into  office,  and  without  any 
reference  to  any  act  performed  by  him  as 
socb  ofllcer.  We  do  not  think  it  was  Intended 


that  such  a  construction  should  be  given  to 
this  section  as  would  ever  permit  such  a 
condition  to  arise. 

The  other  case  rdled  upon  by  the  plaintiff 
in  error  Is  that  of  Hllzlnger  v.  Glllmap,  S6 
Wash.  228,  105  Fac.  471.  In  speaking  upon 
this  subject  and  the  term  of  an  officer  there- 
ander,  among  other  things,  the  court  said: 
*****  His  term,  while  In  a  measure  fixed, 
was  subject  to  the  condition  subsequent  that 
25  per  cent  of  the  electorate  of  the  ward 
from  which  he  was  elected  could  by  petition 
express  their  disapproval  of  his  official  ac- 
tion upon  one  or  more  measures  of  local 
policy,  and  demand  that  be  be  sustained  by 
a  vote  of  confidence  or  retire."  Applying 
this  announcement  to  the  case  at  bar,  or  to 
one  rather  where  the  entire  six  months  had 
elapsed  after  the  date  of  election  (as  con- 
strued by  the  petitioner),  and  before  the  date 
of  bis  induction  into  office  under  a  contest, 
in  such  a  case  he  would  have  performed  no 
offidal  actions  upon  one  or  more  meaaurea 
of  local  policy.  In  fact  could  have  done  noth- 
ing officially  subsequent  to  the  date  upon 
which  he  was  voted  for.  So  that  upon  the 
reasons  set  forth  by  either  of  these  author- 
ities, the  only  conclusion  that  we  can  deduce 
therefrom  Is  that  the  language  of  the  charter 
means  as  above  Indicated,  and  that  the  trial 
court  committed  no  error  In  so  holding. 

In  arriving  at  this  conclusion,  we  are  not 
unmindful  of  the  ruling  of  this  court  in  the 
case  of  Carllle  v.  Henderson,  17  Colo.  682, 
81  Pac.  117,  where  It  was  held  that  the  word 
"election,"  as  used  in  article  6,  i  30,  of  our 
Constitution,  meant  a  date  previous  to  the 
time  the  party  could  have  been  inducted  Into 
office.  That  section,  among  other  things,  pro- 
vides that  "no  law  shall  increase  or  di- 
minish the  salary  of  any  public  officer  after 
his  election  or  appointment"  In  which  case 
It  was  pointed  out  that  In  the  sense  there 
used  any  other  construction  would  defeat  the 
objects  Intended  to  be  accomplished  by  the 
section.  At  page  636  of  17  Oolo.,  at  page 
118  of  31  Pac,  the  court,  speaking  through 
Mr.  Justice  Elliott,  said:  "We  have  endeav- 
ored to  construe  section  SO  according  to  the 
plain,  ordinary  signification  of  its  words.  No 
reason  Is  perceived  for  resorting  to  any  other 
rule  since  such  construction  best  effectuates 
the  purposes  of  said  section.  Nothing  In  the 
line  of  partisan  or  personal  legislation  could 
be  more  mischievous  than  that  the  General 
Assembly  should  have  the  power,  at  the  open- 
ing of  the  legislative  session,  to  rush  through 
acts  Increasing  or  diminishing  the  salaries 
of  those  Just  elected  to  executive  offices,  l^e 
temptation  to  thus  reward  favorites,  punish 
opponents,  or  make  bids  for  executive  favors, 
would  be  as  great  before  such  officers  elect 
had  qualified  aa  afterwards.  That  It  was 
the  object  of  the  Constitution  makera  to  pre- 
vent such  evils  cannot  be  doubted." 

In  harmony  with  these  views  we  think  our 
construction  here  best  effectuates  the  pur- 
poses of  section  22b  of  the  charter,  also,  that 
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nothing  in  the  line  of  partisan  could  be  more 
mtBChievous  than  to  allow  25  per  cent  ot 
the  people  of  a  district,  when  dlssatlsfled 
with  the  result  of  an  election  or  a  decision 
Involrlng  a  contest,  for  these  reasons  and 
witfaont  any  cause,  so  far  as  the  official  ac- 
tions of  the  party  declared  elected  were  con- 
cerned, to  secure  a  petition  calling  for  his 
recall,  compel  him  and  possibly  hla  defeated 
opponent  to  go  through  the  result  of  another 
election,  as  well  as  the  annoyance,  the  burdoi, 
and  the  expense  to  the  taxpayers,  without 
any  reasonable  grounds  or  Just  cause  there- 
for, other  than  the  defeat  of  their  candidate, 
or  the  decision  of  the  contesting  tribunal, 
and  we  are  confident  from  his  reasons  glv^ 
In  the  Carllle  Case,  If  the  distinguished  Jurist 
who  wrote  that  opinion  was  still  living  and 
had  this  section  of  the  charter  under  con- 
sideration that  his  conclusions  concerning 
it  would  be  In  harmony  with  the  views  here- 
in expressed. 

The  sufficiency  of  the  grounds  for  removal 
stated  In  the  petition  has  been  discussed  by 
counsel  at  length.  The  plaintiff  In  error 
(dalms  the  people  are  the  sole  Judges  of  the 
sufficlen<7  of  the  grounds  for  recall.  The 
defendants  In  error  contend  that  the  reasons 
stated  In  the  petition  are  Insufficient.  As 
construed  by  them  It  falls  to  state  any  act 
of  omlKlon  or  commission  of  any  official 
duty  sabseguent  to  his  election.  To  support 
this  position  they  dte  the  case  of  Good  v. 
Common  Conncll,  supra,  wherein  the  court 
said :  "A  case  ot  'removal  for  Just  cause'  in 
this,  sense  Implies  some  misconduct  upon  the 
part  of  the  officer,  or  Imputes  to  him  some 
violation  of  the  law.  Under  such  circum- 
stances it  is  necessary  that  the  charges 
against  him  shall  be  based  upon  same  re- 
fusal to  obey  or  Intention  to  violate  the  law 
prescribing  his  duties."  As  the  trial  Judge 
did  not  base  his  ruling  upon  this  question, 
and  as  we  have  decided  he  was  correct  In  the 
reasons  given  for  his  decision,  It  Is  anoece»- 
sary  for  us  to  enter  upon  a  discussion  of,  or 
make  any  finding  concerning,  this  question 
and  our  comments  upon  the  quotations  set 
forth  from  other  opinions  should  be  under- 
stood to  be  expressly  limited  to  their  bear- 
ing and  reasoning  upon  the  question  being 
discussed  by  us,  and  not  as  giving  any  ex- 
pression of  this  courts  views  upon  the  latter 
question. 

The  Judgment  Is  afflrmed. 

Affirmed. 

GAHPBBLIh  a  X,  and  OABBBBT,  J.,  dis- 
sent 


TROZZO  V.  FBOPtiBL 

DOD  V.  SAME. 

(Supreme  Court  of  Oolormdo.    July  8,  1911.) 

1.  Statdtm  (I  lOT*)— Plubautt  or  Subjects. 

Coast  arL  5,  i  21,  providinx  that  no  bill 
shall  contain  more  than  one  subject,  must  re- 


ceive a  reasonable  eonstmetioi^  tat4  whm  a  Ml 
treats  of  one  general  subject,  thi  provision  I» 

satisfied. 

[Ed.  Note.— For  other  cases,  see  StatQMa» 
Gent  Dig.  H  121-154;  DecTWg.  |  107.*] 

2.  Statdtxb  (1 107«)— PLXJRAxrrT  of  SuBJEcm 

The  title  of  Act  April  as,  190&  (Laws  1909. 
c.  198),  entitled  "An  act  coocemfaig  certain  forms 
of  prostitution  and  providinc  panisbmeiit  tot 
persons  encooraging  prostitution  in  violation  of 
this  act,"  contains  but  one  subject,  within  Const, 
art  5,  i  21,  providing  that  no  bill  shall  contain 
more  than  one  subject,  since  the  controlling  part 
of  the  title  is  "An  act  concerning  certain  form* 
of  prostitution,"  and  the  rest  of  the  title  Is  ger- 
mane to  the  subject  thus  expressed. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Gent  Dig.  {i  121-1S4:  Dec  Dig.  |  107.*] 

3.  Statutbs  a  118*>— Tru  or  Acts— Sum- 

CIZNOT. 

The  pro'^Ions  in  the  body  of 'such  act,  pno- 
ishing  a  male  person  who  shall  engage  and  as- 
sist m  operating  a  house  or  any  male  or  female 
person  who  shall  knowingly  live  on  money  pro- 
cured by  any  female  through  the  prostitution  at 
any  other  female,  are  within  the  title. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  n  168-160;  Dec.  Dig.  |  11&*] 

4.  Cbtminal  Law  (8  S19*)— GoirsouoATioN  ow 
Causes— Statutes. 

Under  Rev.  St  1908,  1 1953,  providlog  that 
when  there  are  several  charges  Sigainst  any  per^ 
son  for  the  same  act  or  for  one  or  more  acts 
connected  together,  the  court  may  order  the  coo- 
solidation  of  the  indictments,  indictments  charc- 
Ing  offenses  growing  out  ctf  the  same  or  connect- 
ed transactioDs,  performed  at  the  same  time  and 
place  in  violation  of  the  same  statute,  are 
eriy  consolidated  for  trial. 

[EU.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1376;  Dec  Dig.  {  619;*  In- 
dictment and  Information,  Cent  Dig.  {  402.] 

5.  Witnesses  ($  370*)— Geoss-Examiicatiok 
— Motives. 

Accused  has  the  right  to  show  the  animus 
of  the  people's  witnesses,  and  their  Interest  and 
motives  In  testUyiog  against  him,  and  that  a 
people's  witness  is  actuated  by  motives  of  re- 
venge against  accused  because  of  her  belief  that 
he  has  not  treated  her  right,  and  that  she  has 
expressed  an  Intention  to  give  him  a  roughing, 
is  admissible  to  affect  her  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  <  11S9 ;  Dec  Dig.  |  370.*] 

6.  Cbiuinai.  Law  (S  1170*)— Exclusion  or 
Evidence— Habulebs  EIbbob. 

That  a  witness  for  the  people  indicates  by 
her  manner  on  the  stand,  the  tone  of  her  voice 
and  general  demeanor,  a  hatred  toward  accused, 
does  not  render  harmless  the  rejection  of  evi- 
dence that  the  witness  was  actuated  by  motives 
of  revenge  against  accused,  and  the  exclusion 
of  such  evidence  may  mislead  the  Jonr  In  welghr 
Ing  his  testimony  without  consiaenng  feelings 
of  animosity  toward  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,^Cent  Dig.  H  8145-3X53;   Dec  Dig.  | 

7.  DisoROBBLT  House  (I  20*) — iNSTBucnoNS 
—  "Makaobuent"  —  *'Opbbais"  —  "Mas- 

AGES"— '^B«T  Oh." 

Since  a  conviction  of  a  violation  of  Act 
April  26,  1909  (Laws  1909,  c  106),  punishing 
one  who  shall  engage  or  assist  In  operating  or 
managlog  any  boose  of  prostitution,  cannot  be 
had  unless  it  Is  shown  tiiat  accused  had  eoatnl 
of  and  oondncted  or  assisted  in  tlie  management 
and  operation  of  the  affairs  of  the  house  in 
some  manner,  or  that  he  was  able  to  bring  about 
or  assist  in  bringing  about  prostitution,  a  chatge 
that  if  accused  m  any  manner  aided  or  abetted 
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t  third  person  In  the  nuuufemant  »(  the  hotue 
be  is  snilty  la  erroneons;  the  word  "manage- 
ment" meaning  the  act  of  managing;  the  man- 
ner of  treating,  direcHiiK,  carrying  on,  or  using 
for  a  pDzpoae;  and  tl^e  wofd  **operate"  mean- 
ing to  pat  Into  or  to  eontbino  In  operation  or  ao- 
tint;;  the  word  **iDanager^  meaning  one  who 
has  the  condnct  or  direction  of  anything ;  and  the 
phrue  "to  carry  on,"  when  applied  to  baelnees, 
meaning  to  i^oaecnte,  to  help  forwaid,  to  con- 
tinne,  etc. 

[Dl  Note.— For  other  eaaee,  aee  IMsordetly 
Honae.  Gent:  Dig.  S  31 ;  Dec.  Dig.  |  20.* 

For  odier  definltlona,  see  Words  and  Phrases, 
ToL  1,  pp.  079-082;  ToL  &  pp.  7586,  7697; 
VOL  5.  pp.  4317-^19;  ToL  8,  P-  TtU;  toI.  «, 
pp.  4a8fr-<982.] 

&  OKoaxAi.  li&w  (I  8a*>— PAKTixa  TO  Or- 

mmn  AccEasoBT— Pdwishmemt. 

As  a  general  rale  an  accessory  cannot  be 
emiTicted  of  a  higher  offense  than  tbe  principal. 

[Bd.   Note.— For  other  cases,  see  Griminai 
Law.  Cent.  Dig.  H  103-111 ;  Dec  Dig.  {  80.*J 
CwTini"*if  I«i.w  (I  792*)— iKsnnicnORB— Is- 

Where  accused  is  charged  aa  principal  for 
the  doing  of  acts  prohibited  by  statute,  the  In- 
structions should  be  limited  to  such  acts,  and 
the  statute  relating  to  acceasoiiea  has  no  u>pli- 
otdon  where  the  acta  make  accused  the  prlnci- 
paL 

[Bd.  Not&— For  otiier  cases,  aee  Criminal 
Uw,  Cent.  Dig.  H  181&-18S»;   Dee.  Dlf.  f 

792.*] 

10.  Peobtitdtion   ({   5*>  —  OFrtNSrs  —  E>vi- 

DBNCB—lNffTBDCiiONe—  Lived  Upon." 
Where,  on  a  trial  for  violating  Act  April 
26,  1909  (Laws  1909,  c.  196),  punishing  any 
person  who  shall  knowingly  live  on  or  be  sap- 
ported  in  whole  or  in  part  by  the  money  procar- 
ed  by  any  female  through  the  prostitution  of  any 
other  female,  accused  relied  on  the  fact  that 
the  money  given  him  by  a  third  person  was  re- 
ceived in  payment  of  debts  or  to  redeem  Jewelry 
for  tbe  third  person,  and  the  third  person  tes- 
tified that  she  never  gave  accused  any  money  for 
his  own  use,  a  charge  aathorlzing  a  coovlctlon 
if  accused  received  money  from  the  third  per- 
son with  knowledge  that  tbe  same  was  dexiTOd 
throagb  the  prostitution  of  another,  and  uiat  he 
used  the  same  for  his  own  living  or  personal 
expenses,  was  erroneoas,  because  broader  than 
the  statnte,  and  as  eliminating  the  defease;  tbe 

Kbrase  "Uved  apon"  meaning  to  be  maintained 
t  life;  to  acquire  a  livelihood;  to  aabsiat  with, 
on,  or  by,  as  to  live  on  spoils. 

[EH  Note.— For  other  casflfl.  aee  Proatltution, 
Cent  Dig.  |  5;  Dee.  Dig.  I  6.*] 

Bn  Banc  Error  to  District  Court,  Pueblo 
Counlr;  C.  S.  Essex,  Judge. 

Rafai  Trozzo  was  convicted  of  crime,  and 
he  brings  error.    Beveraed  and  remanded. 

M.  O.  Saunders,  for  plaintiff  In  error. 
Benjamin  OrlfBtb,  Atty.  Gen.,  and  Charles 
O'Connor,  AasL  Atty.  Gen.  (John  T.  Barnett 
and  Eui^ne  A.  Moran,  of  counsel),  for  tlie 
People. 

EILL,  J.  Tbe  plalndfF  In  error  was  tried 
upon  two  Indictments;  each  charged  a  sepa- 
rate offense.  Both  were  for  the  violation  of 
an  act  entitled  "An  act  concerning  certain 
forma  of  proatitnUon  and  providing  punish- 
ment for  persons  encouraging  prostitution 
bi  violation  of  this  act,"  approved  April 
26,  1909  (Laws  1909,  &■  196).   The  first  in- 


dictment, In  substance^  diargee  lilm  with 
feloniously  engaging  and  assisting  In  operat* 
ing  and  managing  a  certain  bouse  for  tbe 
pUriKtse  of  carrying  on  prostitution;  the  sec- 
ond, with  feloniously  and  knowingly  living 
on  and  being  supported,  in  part,  by  the  mon- 
ey and  other  valuable  considerations  realiz- 
ed, procured  and  earned  by  one  Winnie  Stev- 
es, a  female  person,  through  tbe  prostltu- 
^on  of  one  Blanche  Bennett,  another  female 
person.  By  proper  motion  to  gnash  tbe  in- 
dictments, tbe  constitutionality  of  this  act 
was  challenged.  This  motion  was  overruled. 
On  motion  of  the  district  attorney,  over  the 
objections  of  the  defendant,  tbe  causes  were 
consolidated  for  trial.  The  defendant  was 
convicted  upon  both  indictments,  and  brings 
the  causes  here  for  review  upon  error.  Four 
groups  of  assignments  of  error  are  urged. 
As  some  of  them  necesaltate  a  reversal  of  tbe 
Judgment,  in  view  of  a  new  trial,  It  is  prop- 
er to  consider  them  alL  This  will  be  done  in 
the  order  presented. 

It  Is  urged  that  this  act  contravenes  sec- 
tion 21  of  article  S  of  tbe  state  Constitution, 
in  that  its  title  contains  more  tban  one  sub- 
ject of  legislation,  and  that  various  subjects 
in  tbe  act  are  not  expressed  In  tbe  title.  A 
very  able  and  ingenuous  argument  has  been 
presented  in  support  of  this  position.  This 
section  of  tbe  Oonstltutlou  reads:  "No  bill, 
except  general  appropriation  bills,  shall  be 
passed  containing  more  tban  one  subject, 
which  shall  be  clearly  expressed  in  its  title ; 
but  If  any  subject  shall  be  embraced  In  any 
act  which  shall  not  be  expressed  in  tbe  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  From 
this  language  It  will  be  observed  that,  to  dis- 
pose of  the  defendant's  contentions,  it  Is  only 
necessary  to  consider:  First,  does  the  title 
contain  but  one  general  subject?  Second, 
does  the  act  contain  a  subject  which  Is  clear-  ■ 
ly  expressed  in  the  title?  And,  third,  do 
the  charges  made  against  the  defendant  come 
within  the  provision  of  the  one  subject 
which  is  clearly  expressed  in  tbe  title? 

[1]  This  section  of  tbe  Constitution  ha^ 
been  before  this  court  for  consideration  in 
several  cases  where  it  was  claimed  its  pro- 
visions were  violated.  At  first  glance  several 
subjects  usually  appear  to.  be  mentioned  in 
the  titles  of  a  great  many  acts,  but  as  said 
by  this  court  In  the  case  of  Golden  Canal 
Co.  V.  Bright,  8  Colo.  144,  at  page  149,  6 
Pac.  142.  at  page  144:  "This  constitutional 
Inhibition  must  receive  a  reasonable  con- 
struction. It  Is  enough  if  tbe  bill  treats  of 
but  one  general  subject,  and  that  subject  is 
expressed  in  the  title."  In  that  case  tbe 
title  to  the  act  under  consideration  read: 
"An  act  to  regulate  the  use  of  water  for  Ir- 
rigation, and  providing  for  settling  the  prior- 
ity of  right  thereto,  and  for  payment  of  the 
expenses  thereof,  and  for  payment  of  all 
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costs  and  expenses  Incident  to  aald  regula- 
tion and  use."  It  was  held  tbat  this  title 
contained  bot  one  general  subject  properly 
expressed  In  It,  which  was  "to  regulate  the 
use  of  water  for  Irrigation,"  and  that  the 
remainder  of  the  title  refers  to  nothing  which 
iB  not  germane  to  the  subject  thus  ezpreased. 
We  think  this  posltloh  la  applicable  here. 

[2]  The  controlling  provision  of  the  title 
to  the  act  In  question  Is  "An  act  concerning 
certain  forms  of  prostitution."  The  rest  of 
the  title  refers  to  nothing  which  la  not  ger- 
mane to  the  subject  thus  expressed.  The 
remainder,  which  reads  "and  providing  pun- 
ishments for  persons  encouraging  prostitu- 
tion in  violation  of  this  act,"  is  germane  to 
the  subject  already  expressed.  The  punish- 
ments provided  are  by  necessary  Implication 
properly  Included  in  that  portion  of  the  title 
preceding  it;  had  this  latter  portion  been 
omitted  the  punishments  could  have  been 
properly  Included  in  the  bill  under  the  first 
portion  of  the  title. 

[8]  The  punishment  provided  for  a  male 
person  over  the  age  of  18,  who  shall  felo- 
niously engage  and  assist  in  operating  or 
managing  a  house  for  the  purpose  of  carrying 
on  prostitution,  or  for  any  male  or  female 
person,  over  the  age  of  18,  who  shall  know- 
ingly live  on,  or  be  supported  In  whole  or 
in  part,  by  the  money,  etc.,  procured  or  earn- 
ed by  any  female  person,  through  the  pros- 
titution of  any  other  female  person,  would 
certainly  come  under  the  provisions  of  a  title 
which  reads  "An  act  concerning  cwtaln 
forms  of  prostitution"  or  "An  act  concern- 
ing prostitution."  These  matters  all  concern 
prostitution  or  certain  forms  of  prostitution. 

In  the  case  of  Clare  v.  People,  9  Colo.  122, 
10  Pac.  799,  the  Utle  of  the  act  under  consid- 
eration read  "An  act  to  facilitate  the  recov- 
ery of  ore  taken  by  theft  or  trespass,  to  reg- 
ulate sale  and  disposition  of  the  same,  and 
for  the  better  protection  of  mineowners."  It 
was  held  that  this  title  contained  but  one 
general  subject  clearly  expressed,  and  that 
the  addition  of  subdivisions  thereof  did  not 
necessarily  vitiate  the  whole  title. 

In  Brown  v.  Elder,  32  Colo.  627,  77  Pat 
853,  this  court  held  that  the  Inheritance  tax 
provisions  contained  In  the  General  Revenue 
Act  of  1902  did  not  embrace  separate  and  dis- 
tinct subjects  from  the  one  expressed  in  the 
title  of  the  act,  which  reads,  "An  act  In  re- 
lation to  public  revenue,  and  repealing  all 
previous  acts  or  parts  of  aicts  In  conflict 
therewith."  Laws  1902,  c.  3.  It  was  further 
held  that  this  title  was  sufficiently  broad  to 
Include  all  the  provisions  concerning  the  in- 
heritance tax  end  was  not  so  general  as  to 
be  misleading. 

In  Be  Breene,  14  Colo,  at  page  4(K!,  24 
Pac.  at  page  4,  In  commenting  upon  this 
section,  this  court  said:  "  •  •  •  The 
General  Assembly  may,  within  reason,  make 
the  title  of  a  bill  as  comprehensive  as  it 
chooses,  and  thus  cover  legislation  relating 
to  many  minor  but  associated  matters.  For 


example,  an  act  entitled  *An  act  In  relation 
to  municipal  corporations*  may  provide  for 
the  organization,  government,  powers,  duties, 
offices,  and  revenues  of  .such  corporations,  as 
well  as  for  all  other  matters  pertaining  there- 
to. *The  generality  of  a  title,'  says  Judge 
Cooley,  'is  therefore  no  objection  to  it,  bo 
long  as  It  Is  not  made  a  cover  to  legislation 
incongruous  In  itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a 
necessary  or  proper  connection.'  *• 

In  the  case  of  Anderson  v.  Grand  Valley 
Irrigation  District,  85  Colo.  rS26,  85  Pac.  313, 
the  title  attempted  to  cover  all  conceivable 
phases  pertaining  to  procedure  Involved  in 
irrigation  districts.  It  was  held  tliat  the  first 
clause  in  the  title  "An  act  to  provide  for 
the  formation  and  government  of  irrigation 
districts"  (Laws  1901,  c.  87)  is  broad  and 
comprehensive  enough  to  Include  all  other 
provisions  found  In  the  act,  and  that  the  re- 
mainder of  tile  title  might  be  entirely  disre- 
garded as  surplusage. 

When  tested  by  the  rules  announced  In  the 
foregoing  authorities,  it  Is  clear  that  there  Is 
but  one  general  subject  treated  in  the  title  of 
the  act  under  consideration,  and  that  all  ma1> 
ters  contained  In  the  charges  against  the  de- 
fendant are  included  in,  and  are  a  part  of,  the 
one  subject,  to-wit,  prostitution,  which  is  suf- 
ficiently named  in  the  title  of  the  act,  and 
that  the  charges  against  this  defendant  come 
within  the  provisions  of  the  act,  which,  la 
turn,  are  likewise  covered  by  the  title.  The 
court  committed  no  error  in  holding  that  the 
act  was  not  subject  to  the  constitutional  ob- 
jections urged. 

[4]  It  Is  next  claimed  that  the  court  erred 
in  consolidating  the  cases  for  trial.  It  Is 
claimed  that  the  two  indictments  charged 
two  separate  and  distinct  offenses,  whl^  did 
not  arise  or  grow  out  of  the  same  transac- 
tion, or  involve  the  same  crime;  that  each 
required  separate  testimony  and  separate  de- 
fenses. Section  1953,  Rev.  Stat  1908,  reads, 
"Whenever  there  are  or  shall  be  several 
charges  against  any  person  or  persons  tor  the 
same  act  or  transaction,  or  for  one  or  more 
acts  or  transactions  connected  together,  or 
for  one  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may 
be  properly  Joined,  instead  of  having  several 
Indictments,  the  .whole  may  be  Joined  in  one 
indictment  In  separate  counts,  and  if  two  or 
more  indictments  ure  found  In  such  cases 
the  court  may  order  them  consolidated." 

While  the  indictments  do  not  show  it  apon 
their  faces,  the  district  attorney  stated  In 
open  court  at  the  time  they  were  consolidat- 
ed, that  the  two  Indictments  grew  oat  of  the 
same  or  connected  transactions.  We  think 
the  record  sustains  him  in  this  respect  The 
crimes  charged  are  both  for  the  violation  of 
the  same  section  of  the  statute.  They  are 
for  acts  and  transactions  of  the  same  class 
of  crimes  and  in  this  case,  as  disclosed  by 
the  record  for  acts  and  transactions  connect- 
ed, done  and  performed  at  the  same  time  and 
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pUce  tbe  fftets  were  Intermingled;  tbla 
brought  tbem  wltbln  the  provfelons  of  this 
scL  Tbe  conrt  was  Justified  In  ordering 
their  consolidation  for  the  purposes  of  a  tri- 
al, and  tbe  defendant  was  in  no  respect  prej- 
udiced thereby.  Cnmrafna  t.  People,  4  Colo. 
App.  71,  34  Pac.  734 :  Bergdahl  v.  People,  27 
Colo.  3^,  61  Pac  228;  Roland  t.  People,  23 
Colo.  283,  47  Pac  269;  Short  v.  People,  27 
Colo.  175,  60  Pac  800;  Ghesnnt  t.  People,  21 
Colo.  512,  42  Pac  656. 

The  third  contention  pertains  to  the  rejec- 
tion of  teatimony.  Upon  cross-examination 
the  witness  Blanche  Bennett  was  asked,  in 
Huiwtance,  if  she  had  not  had  a  conversation 
wtth  Pete  Ferrone  In  the  city  at  tbe  comer 
of  Itlrer  and  Kelly  streets  at  a  time  about 
two  weeks  after  the  arrest  of  the  defendant 
BLickie,  wherein  she  said  If  BlacUe  bad 
gore  on  her  bond  she  would  not  have  said 
anything  against  him;  that  he  had  not  treat- 
ed her  right;  she  had  It  in  for  him,  and  that 
ehe  intended  to  give  him  a  roughing.  These 
questions  were  objected  to  by  the  district 
tttom^.  Counsel  for  the  defendant  stated 
Xbit  the  purpose  for  which  it  was  offered 
was  to  show  the  animus  of  the  witness  in  the 
prosecution.  The  objection  was  sustained 
npoD  the  ground  of  immateriality.  Subse- 
quently the  defendant  recalled  the  witness 
Pete  Ferrone,  and  asked  him  as  to  having 
had  this  conversation  with  the  witness 
Blanche  Bennett  at  the  time  and  place  nam- 
ed in  the  question  to  her.  An  objection  to 
thifl  qnestion  was  also  sustained.  Later  the 
people  recalled  their  witness,  Annie  Muldrow, 
and  she  was  allowed  to  testify  that  she  had 
had  a  conversation  with  the  defendant's  wit- 
sera  Winnie  Stevens  shortly  after  the  arrest 
of  the  defendant  at  her  house.  The  witness 
tald  that  Winnie  Stevens  told  her  that  if 
Blanche  Bennett  turned  up  Blackle  to  the 
BQthorlties  she  would  choke  her  and  make 
her  leave  town.  The  witness  Blanche  Ben- 
nett was  the  main  witness  for  the  state. 
Without  her  testimony  no  conviction  could 
lure  been  sustained.  Winnie  Stevens  was 
the  principal  witness  npon  behalf  of  the  de- 
fendant 

li]  A  defendant  has  the  right  to  show  the 
aalmns  of  the  people's  witness  and  tbeir  In- 
terest and  motives.  If  any  such  exist,  in  testi- 
fying against  blm.  The  jury  have  the  right 
to  hnow,  and  should  consldeT,  any  motives 
v'bicb  a  witness  may  have.  And  If  it  could 
bare  been  shown  that  the  testimony  of  tbe 
witness  Bennett  was  actuated  by  motives  of 
wvmee  against  the  defendant ;  that  she  be- 
lieved that  be  had  not  treated  her  right; 
that  she  had  It  in  for  him  and  had  declared 
It  to  be  her  intention  to  give  him  a  rough- 
iog-tbe  defendant  bad  the  right  to  have  this 
bet  placed  before  tbe  Jury.  In  volume  8 
Enry.  of  Evidence,  p.  771,  it  is  said,  "Un- 
Mmdlluese  to  the  party  against  whom  the 
witness  Is  testlQrlng  may  be  shown  on  cross- 
examination  and  taken  Into  account  by  the 
Joiy." 


[81  In  overruling  the  motion  for  a  new 
trial,  the  learned  trial  Judge  admits  tech- 
nical error  in  excluding  this  evidence,  but 
ai^es  that  the  manner  of  the  witness  on 
the  stand,  the  very  bitterness  of  her  words, 
tbe  manner  in  which  ehe  spoke  tbem,  her 
sarcasm  and  irony,  the  tone  of  her  voice  and 
her  very  demeanor  both  on  and  off  tbe  stand, 
In  tbe  presence  of  tbe  Jury,  told  them,  as 
plainly  as  if  expressed  in  words,  of  her 
undying  hatred  of  the  man  whom  she  says 
took  her  money,  leaving  her  but  a  pittance 
to  live  on.  This  may  all  be  true,  yet  we 
do  not  think  It  sufficient  Justification  for  the 
rejection  of  competent  evidence.  The  de- 
meanor and  actions  of  a  witness  ere  not 
embodied  in  the  record,  and  there  might  he 
a  difference  In  the  mind  of  the  trial  Judge 
and  the  minds  of  the  Jurors  as  to  the  effect 
of  such  demeanor  and  actions.  The  Jury  being 
the  sole  Judges  of  tbe  evidence  it  is  improp- 
er for  the  court  to  refuse  its  admission,  when 
competent,  because  It  would  be  but  cumula- 
tive to  a  material  fact  which,  in  his  opinion, 
had  already  been  established  solely  by  the 
actions  and  demeanor  of  the  witness.  Also, 
by  this  ruling,  tbe  Jury  might  have  been 
misled  as  to  the  law  on  this  subject,  and,  on 
account  of  the  rejection  of  this  evldenc^  as- 
sumed that  It  was  immaterial  and  unneces- 
sary, in  weighing  the  testimony  of  the  wit- 
ness, to  consider  any  feelings  of  animosity, 
bias,  or  prejudice  which  she  might  have  en- 
tertained against  the  defendant  The  refusal 
of  this  testimony  was  specially  prejudicial 
against  the  defendant  for  tbe  reason  that 
following  Its  rejection  tbe  state's  witness 
was  allowed  to  answer  similar  questions  to 
show  the  friendliness  and  motives  of  the 
defendant's  witness,  Winnie  Stevens,  who 
had  testified  upon  his  behalf.  From  these 
facts  the  Jury  might  have  inferred  that  It 
was  proper  to  consider  tbe  friendliness  to- 
ward the  defendant  of  a  witness  called  up- 
on his  behalf,  yet  Immaterial  and  unneces- 
sary, to  consider  the  enml^y  against  him  of 
a  witness  called  upon  behalf  of  the  state. 
For  these  reasons  the  rejection  of  this  tes- 
timony cannot  be  held  to  be  harmless  error, 
because  the  trial  Judge  may  have  thought 
that  tbe  same  facts  attempted  to  be  shown 
were  demonstrated  by  the  actions  sn^  de- 
meanor of  the  witness.  It  would  be  a  dan- 
gerous precedent  to  allow  this  line  of  rea- 
soning to  be  used  as  an  excuse  for  the  re- 
jection of  competent  evidence  In  a  criminal 
case,  even  where  the  crimes  charged  are 
of  such  a  low  and  degrading  nature  as  those 
all^^  in  these  indictments. 

[7]  The  fourth  complaint  Is  to  the  giving  of 
instruction  No.  6,  which  reads:  "The  court 
further  instructs  you  that  If  you  believe  from 
the  evidence  that  tbe  defendant  was  not  in 
fact  tbe  manager  of  such  house  of  prostitu* 
tion,  but  that  the  same  was  operated,  manag- 
ed, and  conducted  by  the  witness  Winnie 
Stevens,  or  by  her  and  the  witness  Blanche 
Bennett  Jointly,  and  it  you  ahoold  further 
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bellere  and  And  from  the  evidence  beyond  a 
reasonable  doubt  that  tbe  defendant  In  any 
manner  did  aid,  abet,  aaalst,  advise  or  en- 
courage tbe  said  Winnie  Stevens  or  Blanche 
Bennett,  or  either,  In  the  management,  con- 
duct, or  operation  thereof,  such  fact  and 
finding  would  bring  him  within  the  purview 
of  tbe  law  under  said  first-mentioned  Indicts 
ment;  and  In  passing  upon  such  facts  yon 
may  take  Into  consideration  the  acquaint- 
ance, association,  relations,  business  and  oth- 
erwise, then  existing  between  the  defendant 
and  the  said  Winnie  Stevens,  as  the  same  Is 
shown  by  the  evidence,  the  taking  and  ac- 
companylDg  of  men  to  the  said  house  of 
prostitution  and  the  pnrposea  thereof  If  shown 
by  the  evidence,  the  receipt  of  money  from 
the  Inmates  thereof,  If  the  same  has  been 
shown,  together  with  all  other  facts  and 
clrcnmstances  shown  In  evidence."  Tbe  i>or- 
tlon  partlCQlarly  objected  to  Is  as  follows: 
'*  *  *  *  If  you  should  farther  believe  and 
find  from  the  evidence  b^rond  a  reasonable 
doubt  that  the  defendant  In  any  manner  did 
aid,  abet,  assist,  advise  or  encourage  the 
said  Winnie  Stevens  or  Blanche  Bennett,  or 
either,  In  tbe  management,  conduct  or  oper- 
ation thereof,  such  fact  and  finding  would 
bring  him  within  tbe  purview  of  the  law." 
The  portion  of  the  statute  which  it  is  claim- 
ed Justifies  the  giving  of  this  portion  of  this 
Instruction  reada :  'K}r  who  shall  engage  or 
assist  In  operating  or  managing  any  room- 
ing house  or  building  for  tlie  purpose  of 
carrying  on  prostitution.''  It  wiU  be  ob- 
served that  tbe  words  "aid."  "abet,"  "ad- 
vise" "encourage,"  "in  the  Conduct  •  •  • 
thereof,"  are  not  contained  in  the  statute. 
This  language  usually  applira  to  accessories, 
and  in  the  sense  nsed  In  this  instruction  is 
broader  and  goes  beyond  the  provisions  of 
tbe  act.  In  this  act  certain  agents  are  made 
principals  by  the  statute  Itself.  The  act 
points  out  and  makes  principal  offenders  of 
certain  persons,  who,  ordinarily,  would  be 
punishable  as  accessories  to  crimes  with  pun- 
ishments less  severe,  as  this  portion  of  tbe 
act  reads,  the  male  person,  to  be  convicted 
under  its  provlsious,  must  "engage  or  assist 
in  operating  or  managing,** 

In  Re  Consolidation  of  School  Districts,  23 
Colo.,  In  commenting  upon  the  word  "man- 
agement'' at  page  602,  48  Fac.  at  page  &4U, 
this  court  said:  "Webster  defines  the  word 
'management*  to  be  'the  act  or  art  of  man- 
aging ;  the  manner  of  treating,  directing,  car- 
rying on  or  using  for  a  pur[>ose;  conduct; 
administration;  guidance;  control;  as,  the 
management  of  a  farm,  tbe  management  of 
state  affairs.'  From  this  It  will  be  seen  that 
the  word  is  one  of  comprehensive  meaning.** 

In  the  case  of  McChesney  v.  Village  of 
Hyde  Park,  161  III.  634,  37  N.  E.  858,  it  is 
nald:  •    •   Webster  defines  the  word 

'operate*  as  meaning  'to  put  Into  or  to  con- 
tinue In  operation  or  activity';  'to  work,  as 
to  operate  a  machine.' "  To  the  same  effect 


Is  the  case  of  Nagel  v.  Ho.  Fae.  Bj.  Co.,  75 
Mo.  663.  42  Am.  Rep.  418. 

In  tbe  case  of  City  of  Little  Rock  v.  Par- 
iah, 86  Ark.  at  page  174,  It  1#  said:  "Opera- 
tion means,  'exertion  of  power,'  'method  of 
working,'  process  of  operating,'  'mode  of 
action.'  ** 

In  Commonwealth  v.  Johiuwn,  144  Pa.,  at 
page  381,  22  Atl.,  at  page  704,  It  Is  said: 
"Ordinarily  the  term  'manager*  means  'one 
who  has  the  conduct  or  direction  of  any- 
thing; as  the  manager  of  a  theater;  the 
manager  of  a  lottery,  of  a  ball,'  etc  •  •  • 
'Manage'  means  'to  direct,  control,  govern, 
administer,  oversee.' " 

In  Cameron  v.  Eenyon-Connell  Gommerdal 
Co.,  22  Mont  312,  66  Pac.  358,  44  L.  R.  A. 
508,  74  Am.  St  Rep.  002,  it  is  said,  **Man- 
agement  usually  signifies  positive,  rather 
than  negative,  conduct" 

In  Florshelm  Bros.  Dry  Goods  Co.  v.  Les- 
ter. 60  Ark.  120,  29  S.  W.  34,  27  L.  R.  A.  505. 
46  Am.  St  Rep.  162,  It  Is  said:  •  •  Tbe 
meaning  of  the  phrase  'to  carry  on,'  when 
applied  to  business.  Is  well  settled.  In  Wor- 
cester's Dictionary  the  definition  Is:  To 
prosecute,  to  help  forward,  to  contlnne;  as 
to  carry  on  business,  etc.'  '* 

In  State  v.  Tolman,  106  La.,  at  page  607, 
31  South.,  at  page  322,  it  Is  said:  •*  •  •  ♦ 
The  constant  dally  repetition  by  the  same 
person  of  the  same  idnd  of  acta,  each  act 
bringing  with  it  a  money  return,  is  certoin- 
ly  the  carrying  on  by  him  of  business  In  that 
particular  line." 

In  Abel  V.  State,  90  Ala.  631,  8  South.  760, 
It  is  said:  •  •  To  'engage  In  or  carry 
on  business*  has  been  uniformly  construed 
as  slgnl^lng  'that  whicb  occupies  the  time, 
attention  and  labor  of  men,  for  the  purpose 
of  a  livelihood  or  profit' " 

In  the  cose  of  State  v.  Napier,  63  S.  C. 
60,  41  S.  B.  13,  it  is  held,  in  substance,  that 
the  words  "the  carrying  on  of  a  business  or 
the  plying  of  a  vocation'*  necessarily  involve 
the  idea  of  successive  acts—continuity  of 
habit — and  that  tbe  proof  of  a  single  act  of 
hiring  or  soliciting  a  laborer  to  be  employed 
beyond  the  state  limits  woyld  not,  of  Itself, 
constitute  the  offense  of  carrying  on  the  busi- 
ness of  an  employment  agent 

We  see  nothing  in  the  context  or  any  part 
of  this  act  that  makes  it  clearly  appear  that 
the  words  or  terms  "operating  or  managing," 
nsed  In  section  2,  were  intended  to  be  ap- 
plied differently  from  their  ordinary  terms  or 
legal  acceptation,  and,  from  tbe  definitions 
above  given,  it  follows  that  the  Instructions 
should  have  stated  that,  in  order  to  convict 
tbe  evidence  mast  show  that  the  defendant 
came  within  the  provisions  of  tbe  statute. 
To  do  this  it  must  show  that  he  bad  control 
of  and  conducted  or  assisted  In  the  manage- 
ment and  operation  of  the  affairs  of  the 
bouse  in  some  manner  to  be  responsible  for 
the  acts  of  prostitution  committed  therein, 
or  he  must,  at  least,  have  been  able  to  bring 
about  or  assist  In  bringlnc  aboat  soch  vnati- 
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tution.  But  the  court  told  the  Jury  that  al- 
thoDgb  Winnie  StevmB  had  the  sole  manage- 
meat  and  control  of  the  house,  or  that  she 
ud  Blanche  Bennett  Jointly  had  such  (there- 
by exdodlng  all  Ideas  of  any  assistant  In 
tbe  tnanagement  and  conduct  of  the  house) 
that  If  the  defendant  did.  In  any  manner, 
aid,  abet,  aaalst,  advise,  and  encourage  ei- 
ther of  them,  under  either  drcuniBtances  It 
ns  tbdr  duty  to  convict  The  words  "In 
any  manner  aid,  abet,  aaalst,  advise,  or  en- 
wnrage"  are  very  broad,  and  sufficient  to 
tnclnde  many  people  for  the  doing  of  many 
things,  and  by  this  instruction  Is  appears  to 
OS  that  the  court  read  into  the  act  the 
necessary  descriptive  elements  of  an  acces- 
■D17  which  amounted  to  an  enlargement  of 
the  scope  of  the  statute  by  construction. 

In  aty  of  Denver  v.  Domedtan,  15  Colo. 
A^i.  36,  80  Pac.  HOT,  It  Is  said:  "A  proper 
ngHrd  for  the  liberty  of  the  citizen  retinires, 
before  he  can  be  convicted  and  punished  for 
ID  alleged  offense,  which  Is  not  such  per  se, 
tat  made  so  only  by  statute,  that  the  offense 
be  described  with  such  particularity  and  cer- 
tainty that  it  may  be  understood  by  one  of 
reasonable  intelligence  to  be  prohibited,  with- 
out a  resort  to  extreme  technical  legal  rules 
ot  construction." 

It  vlll  be  observed  that  the  statute  does 
not  attempt  to  make  it  a  felony  for  a  fe- 
male person  to  manage  or  operate,  or  as- 
sist 1q  the  management  or  operation  of  a 
boDse  of  prostitution.  This  offense  Is  only 
ponlshable  as  a  misdemeanor.  Section  1776, 
Bev.  Stat  1908.  Hence,  a  female  accessory  to 
a  female  operator  of  such  an  establishment 
wonld  be  punishable  for  a  misdemeanor,  but 
according  to  this  inatructioa,  a  male  acces- 
sory woald  he  guilty  of  a  felony,  while  his 
principal  would  remain  a  misdemeanant 
The  higher  offense  provided  in  that  portion 
ot  the  act  onder  dlscusidon  Is  the  doing  of 
a  certain  thing  by  a  male  person,  to  wit,  to 
act  aa  an  employ^  or  servant  In  or  about 
uy  room,  house  or  place  of  prostitution,  or 
to  engage  or  assist  in  operating  or  managing 
any  sodi  place.  Anotiier  male  i>er8on  as- 
sistlDg  him  In  the  doing  of  these  acts  could 
nnqnestlonably  be  prosecuted  as  an  acces- 
sory, while  the  female  person  associated  is 
enUty  only  of  a  misdemeanor.  It  appeals 
to  ns,  although  not  necessary  to  determine, 
that  to  charge  a  person  as  being  an  acces- 
»T7  to  her  In  the  act  she  was  doing  would 
be  to  limit  his  punishment  to  the  same 
crime  aa  bees. 

.[I]  As  a  general  rule  an  accessory  cannot 
be  convtcted  of  a  higher  offense  than  the 
rrindpal.  12  Cyc  1»5 ;  1  McQain  on  Crim- 
"MJ  Law,  p.  166. 

[1]  In  the  case  at  bar  the  defendant  Is 
^rged  as  principal  for  the  doing  of  cer- 
tahi  prohibited  acts ;  the  Instructions  should 
been  limited  to  such  and  within  the 
I'roTlfiioDs  of  the  act  the  statute  relative  to 
*«*w»rlea  baa  no  application  to  the  facta 


here,  where  the  acts  thanselves  make  the  de- 
fendant the  real  and  only  principal. 

[1 0]  Complaint  is  also  made  to  the  giving 
of  instruction  No.  7.  It  reads :  "That  In  or- 
der to  convict  the  defendant  under  the  sec- 
ond-mentioned Indictment  the  following  facts 
mnst  appear  f^om  the  evidence  beyond  a  rea- 
sonable doubt:  (1)  That  Blanche  Bennett 
was  a  prostitute,  and  earned  or  received 
money  by  means  of  or  through  her  prostitu- 
tion. 02)  That  the  said  Winnie  Stevens,  ei- 
ther directly  or  indirectly,  received,  realized 
or  procured  such  money,  or  some  part  there- 
of, from  or  through  the  said  Blanche  Ben- 
nett (3)  That  the  defendant  Trozzo  receiv- 
ed or  procured  such  money,  or  some  part 
thereof,  from  the  said  Winnie  Stevens,  with 
luiowledge  that  the  same  was  derived 
through  the  prostitution  of  the  said  Blanche 
Bennett  snd  that  he  used  the  same,  or  some 
portion  thereof,  for  his  own  living,  mainte- 
nance^ subsistence,  personal  expenses  or  sup- 
port The  amount  or  sum  be  so  received,  as 
well  as  the  purposes  for  which  it  was  given 
or  for  which  he  received  it  are  Immaterial, 
If  you  should  find  that  he  used  the  same^  or 
any  part  thereof  as  above  set  forth." 

The  giving  of  this  instruction  in  its  pres- 
ent form  was  prejudicial  error.  It  Is  broad- 
er than,  and  goes  beyond,  the  provisions  of 
the  act  The  statute  says  any  male  person 
over  the  age  of  18  who  shall  knovrlngly  live 
on  or  be  supi>orted  in  whole  or  in  part  by 
the  money  or  valuable  consideration  realiz- 
ed, procured  or  earned  by  any  female  per- 
son, through  the  prostitution  of  any  other 
female  person  or  persons ;  but  the  court  told 
the  Jury  tbey  need  only  find  that  Blanche 
Bennett  received  money  through  prostitu- 
tion ;  that  Winnie  Stevens  either  directly  or 
Indirectly  received,  realized,  or  procured  such 
money  or  some  part  of  It  from  or  through 
Blanche  Bennett  and  that  the  defendant  re- 
ceived or  procured  some  part  thereof  from 
Stevens  with  knowledge,  etc.,  and  used  the 
same  or  some  portion  thereof,  for  his  own 
living,  maintenance,  subelstence,  personal  ex- 
penses, or  support  Under  thia  instruction, 
to  convict  Winnie  Stevens  was  only  required 
to  receive  such  money  without  any  ^ort  on 
her  part,  and  regardless  of  any  equivalent 
return,  and  it  need  not  constitute  a  consid- 
eration as  mentioned  in  the  statute.  The 
defendant  need  only  passively  rec^ve  some 
part  of  such  money  upon  a  single  occasion 
and  thereafter,  regardless  of  the  purpose  for 
wbldi  it  was  given  him,  if  he  bought  with  it 
an  article  for  bis  own  use,  he  was  guilty  of, 
in  part  living  upon  or  being  supported  by 
the  money.  This  is  what  the  Jury  must  have 
underetnod  by  that  portion  of  the  instruc- 
tion, where  it  said ;  "The  amount  or  sum  he  . 
BO  received,  as  well  as  the  purposes  for 
which  it  was  given  or  for  which  he  received 
it,  are  immaterial.  If  yon  should  find  that  he 
used  the  same^  or  any  part  thereof  as  above 
set  fortlk'* 
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This  Instruction  ellmlnated  from  the  Jnry 
tbe  defense  that  the  money  given  the  defend- 
ant by  Winnie  Stevens  was  received  by  him 
in  payment  of  debts,  or  to  redeem  Jewelry 
for  her.  By  this  Instruction  the  court  Ig- 
nored the  words  "earned,"  "procured,"  "re- 
alized," "consideration,"  "lived  upon,"  and 
"supported  by."  The  phrase  "lived  upon" 
Is  thus  defined  by  Webster:  "To  be  main- 
tained In  life;  to  acquire  a  livelihood;  to 
subsist  with,  on  or  by,  as  to  live  on  spoils; 
those  who  live  by  labor."  Winnie  Stevens 
teKtlded  that  she  never  gave  the  defendant 
a  dollar  for  his  own  use ;  his  testimony  was 
to  the  same  effect  By  this  Instruction  the 
offense  was  not  limited  to  the  acta  stated 
In  the  statute,  but  would  cover  many  cases 
for  acts  which  evidently  were  not  intended 
to'be  prohibited  by  this  statute. 

Complaint  Is  made  to  the  giving  of  in- 
stmctton  No.  9.  When  segregated  from  the 
erroneous  instructions  complained  of  and 
glv&i  with  proper  instructions  upon  tbe  oth- 
er subjects,  we  find  nothing  wrong  with  this 
Instruction.  It  is  likewise  urged  by  the  At* 
tomey  General  that  the  alleged  errors  In 
Instructions  6  and  7  are  .cured  when  consid- 
ered in  connection  with  the  Instroctlona  glv- 
m  fis  a  wh(^e.  We  cannot  agree  with  this 
iwsttlon.  We  find  nothing  in  any  of  tbe  oth- 
er instructions  to  modify,  explain  or  ame- 
liorate the  severity  of  those  heretofore  dis- 
cussed. 

Tot  tiie  reasons  stated  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  harmony  with  the  views  herein  ex- 
pressed. 
Reversed. 

WHITE,  J.,  not  partlclpatliiit 


BBUNTON  T.  DITTO. 
(Supreme  Odnrt  of  Colorado.   June  B,  iSll.) 

1.  Afpeai,  and  E^ob  (i  1002*)— Vkbdiot— 

CONCLUSIVENMS. 

A  verdict  on  conflicting  evidence  will  not 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gw^^Cent  Dig.  H  803S-S937;  Dec.  Dig.  { 

2.  Alteration  ov  Instbuuents  (|  30*)— Evi- 
dence—Question  FOB  JUBT. 

Where  on  tbe  issue  whether  a  note  execut- 
ed by  decedent  had  been  fraudulently  altered 
after  its  delivery,  by  changing  the  amount  there- 
of from  $150  to  S950,  numerous  vitoeBses  tes- 
tified that  it  had  been  fraudulently  changed, 
that  its  appearance  indicated  it  and  a  witness 
testified  to  a  convenation  with  the  payee  \u 
which  he  stated  that  tbe  maker  owed  floO,  and 
two  witnesBes  testified  to  being  present  when 
the  note  was  executed  and  delivered  and  that 
no  chaofEe  had  1>een  made  therein,  the  jury 
could  find  Uiat  the  note  was  fraudulently  al- 
tered. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Iiutrutnents,  Oent.  Dig.  ||  264H270;  Dea  Dig. 


3.  Appeal  and  Bbbob  Q  698*}— Bsoobd — ^R«- 

TIKW. 

^e  eonrt,  on  appeal  from  a  verdict  thai 
a  note  bad  been  altered,  may  not  pass  on  the 
sufficiency  of  the  evidence,  where  the  note,  in- 
spected by  tbe  jury,  is  not  a  part  of  the  record. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Gent  Dig.  H  28U-29Ui;  Dec.  Dis-  f 

4.  Altbbation  or  Instbukeniv  d  29*')~E>vi* 
DERCB— Weight. 

In  an  action  against  a  decedent's  estate  t» 
recover  on  a  note  alleged  by  the  administrator 
to  have'  been  fraudulently  altered  after  execu- 
tion, the  jury  could  arrive  at  a  verdict  for  tta* 
estate  only  from  a  clear,  satisfactory  prepoD- 
deranoe  oi  the  evidence  snfficient  to  convioc* 
the  mind  of  a  reason^ily  onident  and  untioua 
person  of  the  alteration  of  the  nota. 

lEi.  Not&r-For  other  cases,  see  Altemtion  of 
In^t^ments,  Cent  Dig.  H  258-2(J8;  Dee.  Die 

Error  to  District  Gonrt,  OomUson  Coxmtj  ^ 
Sprigg  SbacklefOxd,  Judga. 

Action  by  L.  N.  Bmnton  against  W.  S.  DIts 
to,  administrator  of  John  E.  Brottaers, 
ceased,  to  establish  a  claim  against  tbe  estate- 
of  deceased.  From  a  Judgmmt  of  the  Circuit 
Court  In  favor  of  the  estate  rmdered  on  ap- 
peal from  the  Judgment  of  tbe  Couu^  Court 
in  Aivor  of  the  estate  claimant  brings  error. 
Affirmed. 

J.  H.  McDougal  and  William  Joyner,  for 
plaintiff  in  error.  Dexter  T.  Saiw*  for  de- 
fendant in  error. 

white;  J.  Plaintiff  In  error  se^  to  re- 
cover, from  the  estate  of  John  E.  Brothers, 
deceased,  the  sum  of  togettier  with  in- 
terest thereon,  less  $7.60  paid  January  12, 
1907,  as  evidenced  by  an  alleged  promissory 
note  of  deceased  bearing  date  Jannary  2» 
1907.  The  claim  was  presented  to,  and  re- 
jected by,  the  administrator,  defendant  In 
error  herein.  Thereafter  a  trial  was  had  in 
the  county  court  resulting  In  Judgment  in 
favor  of  the  estate,  from  which  the  claimant 
prosecuted  an  appeal  to  the  district  court, 
where  tbe  case  was  again  tried,  resulting  In 
a  like  Judgment  To  reverse  the  Judgment 
there  rendered,  the  claimant  prosecutes  this 
suit 

The  defense  claimed  that  the  note  has  been 
fraudulently  altered,  after  its  delivery,  so  as 
to  read  $950  Instead  of  $100  as  originally 
written.  Neither  the  claim  filed  with  the- 
county  court  o.ox  the  alleged  note,  is  em- 
bodied in  tbe  record,  though  a  copy  of  tbe 
alleged  note  appears  therein.  Plaintiff  in. 
error  claims  that  the  evidence  .  is  wholly 
Insufilcient  to  warrant  the  verdict  and  sug- 
port  the  Judgment 

[1]  A  verdict  upon  conflicting  evidence, 
under  proper  instruttlons,  and  which  the 
trial  court  has  refused  to  set  aside,  will  not 
be  reviewed  In  this  court  Qilette  t.  Yoong, 
4S  Colo.  662,  101  Pac  766.  Upon  the  vUal 
issues  in  the  case,  a  substantial  conflict  ap- 
pears in  the  evidence. 
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[2]  Nameroiu  wttnasea  teBttllad  to  fads 
ud  dramutancM  tending  to  show,  and 
from  wbldi  the  Jury  could  properly  conclode, 
tbat  the  note  bad  teea  frandnlenUr  changed 
ai  claimed.  One  witness  teatlfled  to  a  con- 
tefsatlon  had  with  the  plalnttfl  In  error,  long 
After  the  alleged  execution  of  the  note,  and 
Jut  btfore  Uie  dwth  of  the  makn  thereof. 
In  Thidi  plaintiff  In  error  stated  that  John 
E.  Brothers,  the  maker  of  the  note^  owed 
9^  Another  witness  tefltlfled  to  a 
ttate  of  ftets  Bhowli^  or  toidlng  to  show, 
tbat  plaintiff  In  enot  bad  In  her  possession, 
flDliseauait  to  die  death  of  the  maker  of  the 
note,  a  bottle  of  fluid  whldi,  when  applied, 
TOQld  remove  ink  from  paper.  Other  wlt- 
Desses  teatlfled  that  the  appearance  of  the 
note  Indicated  that  certain  material  parts 
fomhig  the  original  amount  thereof  had 
beeo  lemoTed  hr  wmie  such  liquid,  while 
fitlll  others,  as  experts,  testified  to  the  altera- 
tion of  Oie  note  in  the  respects  claimed,  and, 
In  th^  opinion,  Uie  dmnges  had  heen  made 
tftc;  the  noto  was  originally  written.  It  Is 
true,  two  witnesses  teatlfled  to  b^ng  present 
when  the  note  was  ezecated  and  delivered, 
ind  Oat  BO  change  had  hem  made  therein, 
bot  the  apparent  change  was  the  reanlt  of  a 
pow  pen  and  froaen  Ink.  mie  jury,  as  it  had 
the  right  to  do,  onder  the  drcimistanees  of 
tUa  case,  evidently  diabdleved  such  ^tneoes 
la  those  respects. 

Ill  MoreoTo-,  if  we  were  Inclined,  which 
we  are  not,  to  paw  upon  the  snffldency  of 
the  evidence  to  support  the  verdict,  we  could 
Mt  do  so,  as  plalnUff  in  error  has  fkUed  to 
emtody  in  the  record  the  very  pote  up<ni 
vhkh  her  daim  Is  predicated,  nils  essen- 
tial erldenoe^  and  Its  Importance,  for  the 
pnrpose  of  Inspection,  Is  readily  apparent 
The  note  was  before  the  Jury,  and  they  in- 
jected It  It  la  not  before  us,  and  the  fail- 
Die  ta  that  reqwct  is  thxongb  the  negligence 
of  plaintiff  In  «ror. 

Certain  Inatructlons  requested  were  refus- 
ed, and  error  la  assigned  therem.  Vhe  only 
dlffieraice  between  the  instmctlons  refused 
ud  those  given  ia  that  in  the  tomer  the 
words  "dear,-  "strong,"  "oonvindng,"  "con- 
di^"  and  'indubltoble**  are  used,  as  descrip- 
tive of  the  chuactw  of  evidence  essential 
to  eitaUlsh  the  foot  that  the  note  in  question 
M  bem  fraudulently  altered;  whereas.  In 
the  hotmctioii  given  no  descriptive  words  in 
that  Rspect  are  found. 

[4]  We  think  the  Instructions  tfven  made 
H  dear  to  the  Jury  that  they  could  arrive  at 
I  verdict  for  defendant,  only  from  a  dear. 
■tlBfactory  preponderance  of  the  evidence 
ipoo  the  issues  involved,  and  that  such  evl- 
dnoe  must  be  sufficient  to  convince  the  mind 
of  a  reasonably  prudent  and  cautious  person. 
TUa  we  think  was  snffldent,  and  the  instmo- 
tlou  requested  and  refused  were  substantial- 
ty  eowed  by  those  given. 
It  derolves  upon  plaintiff  In  error  to  show 


wherein  the  Jndgmmt  Is  wrong,  and.  having 
failed  therein.  It  Is  affirmed. 
Judgment  affirmed. 

CAMPBELL,  a  and  BAILET,  J.,  con- 
cur. 


KNUDSON  V.  PROST  et  aL 
(Supreme  Court  <rf  Colorado,    July  3,  IMl.) 

AfPBAL  and  BbBOB  ({  801*)— DlSMISBAIr-IV- 
SUFFICIENT  ReCOBD— AUENDMBNT. 

Where,  on  appeal,  the  transcript,  to  viola- 
tion of  Supreme  Gsurt  Rule  vlil  (80  Pac.  vili). 
contaiuB  uone  of  the  so-called  appealable  or- 
ders, and  does  not  show  that  an  appeal  was 
prayed  or  grAuted,  or  that  the  amoant  of  the 
appeal  bona  was  fixed,  or  that  the  clerk  was 
authorized  to  prove  it,  a  motion  of  appellant 
for  leave  to  withdraw  the  transcript  and  amend 
the  same  will  be  denied,  and  the  appeal  ^a- 
missed  without  prejndice.  where  It  does  not  ap- 
pear that  appellant  filed  a  precipe  with  the 
clerk,  or  examined  the  transcript  delivered  to 
him. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  I  3166;  Dec  Dig.  }  801.*] 

Appeal  from  District  Court,  Logan  Oountar ; 
H.  P.  Burke,  Judge. 

Action  between  Beltzer  Enndson  and  F.  E. 
Frost  and  anothw.  From  the  Judgmoit, 
Beltzer  Knudson  appeals.  Appml  dismissed, 
without  prejudice. 

J.  W.  McOreery  and  McConlety  &  Hlnkley, 
for  appellant  Munwrn  ft  Munaon,  for  appel- 
lees. 

OAliraELIi,  a  J.  The  transcript  lodged 
here  contains  none  at  the  so-called  appealable 
orders.  It  does  not  show  Uiat  an  appeal  was 
prayed  or  granted,  or  that  the  amount  of 
the  appeal  bond  was  fixed,  or  that  the  clerk 
was  anthorized  to  approve  it  Indeed,  the 
record  Is  barrai  of  any  orders  or  mattera 
which  are  essential  to  the  right  of  the  com- 
plaining party  to  be  heard  upon  an  appeal  in 
this  court  The  appellant  doea  not  claim 
otherwise.  On  the  other  hand,  he  confesses 
the  motion,  and  asks  leave  to  withdraw  the 
transcript,  heretofore  filed,  for  an  amendment 
BUMCestlng  an  omission,  and  dalms  tiiat  the 
record  of  the  court  below  shows  that  essen- 
tial orders,  absent  from  this  transcript,  were. 
In  fact  made  by  the  trial  court 

The  only  thing  for  decision  Is  whether 
leave  to  make  the  desired  amendment  should 
be  granted,  or  whether  the  motion  to  dismiss 
the  appeal  should  be  sustelned.  Bule  vlU  (80 
Pac  vlil)  of  this  court  reads:  "Clerks  of 
Inferior  courts  In  making  up  an  anthoiticat- 
ed  copy  of  the  record  In  dvil  casea  aball  cer- 
tify to  this  court  so  much  of  the  record,  ar- 
ranged In  chronological  order,  as  the  appel- 
lant or  plaintiff  in  error  may,  by  precipe,  in- 
dicate." The  mles  of  - the  court  have  tiie 
force  and  effect  of  a  statute.  They  are  made 
to  be  observed,  not  to  be  Ignored.  If  an  ap- 
pellant or  plaintiff  In  error  chooses  to  dele- 
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gate  to  tbe  cl«rk  of  the  court  the  propora- 
tion  of  tbe  transcript  of  the  record,  without 
deslgnatliv  by  preecipe  what  parte  Uiereof  to 
certify,  If  ench  transcript  so  prepared  Is  In- 
suffldent,  the  fault  lies  with  the  litigant,  not 
with  the  derk.  Appellant  says  that  the  de- 
fect in  tbe  record  was  the  result  of  some 
oversight,  but  does  not  say  what  the  orer- 
slgbt  was,  or  whose  it  was.  He  does  not  say 
that  he  filed  the  praecipe  with  the  clerk  of 
the  district  court,  or  that  he  made  any  ex- 
amination whatever  of  the  transcript  which 
the  clerk  authenticated  and  delivered  to  him. 
This  question  involves  an  important  rule  of 
practice.  It  has  been  enforced  many  times 
in  cases  similar  to  this,  and,  in  dismissii^ 
this  appeal,  we  are  but  following  our  estab- 
lished practice.  As  It  is  not  too  late  fOr  the 
suing  out  of  a  writ  of  error,  an  order  will 
be  entered  permitting  appellant  to  withdraw 
his  transcript  heretofore  filed,  and  his  appeal 
will  be  dismissed,  without  prejudice^ 
Appeal  dismissed  without  prejudice. 

GABBERT  and  MUSSER,  JJ.,  concor. 


SELFRIDGE  et  aL  v.  LBONABD- 
BEPFNEB  MACHINERY  OO. 

(Supreme  Court  of  Colorado.    July  8,  1911.) 

1.  Tbiaz.  (8  139*)— DiBECTiNo  Vebdict. 

In  a  law  case  it  is  improper  to  withdraw 
the  case  from  the  jury,  or  to  direct  a  verdict, 
if  there  is  evidence  tending  to  establish  plain- 
tiff's cause  of  action  and  the  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  C&xt 
Dig.  {  338 ;  Dec  Dig.  {  139.*] 

2.  Tbiai        B70,  374*)— Withdrawal  of 
Oabe  fbom  Jubt— Eqditt  Cases. 

Neither  party  in  an  equity  case  being  en- 
titled to  a  jar;  trial  as  a  matter  of  right,  the 
trial  court  may,  upon  Its  own  motion.  Invoke 
the  aid  of  a  jury  id  determining  specific  ques- 
tions, and  may,  before  those  questions  are  so 
determined,  or  afterwards,  dispense  with  the 
jury,  or  disregard  its  verdict  and  make  findings 
of  Its  own. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  8S1,  884;  Dec  Dig.  H  870,  874;* 
Equity,  Cent  Dig.  H  813-817.] 

5.  Meohanics*  Lieks  (S  246*)— Fobecloscbb 
Fboosbdinob— Natubb. 

Proceedings  to  foreclose  medianlcs'  liens 
are  equitable  and  govemed  by  diancwy  piao- 

tice. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  427^^;  Dec  Dig.  | 
246.*] 

4.  MeCHAITICB'  LISNS  (I  246*}— FOBEOLOSnBE 

Pbocbedinqb— Natube. 

The  equitable  nature  at  a  proceeding  to 
foreclose  a  medianlc's  lien  is  not  affected  be- 
cause the  answer  or  cross-complaint  seeks  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Medianlcs* 
Liens.  Cent  Dig.  fS  427-436;  Dec  Dig.  | 
245.*] 

6.  Bqurrr   (|   89*)  —  JuBisnionoir  —  Lboal 
Mattibs. 

When  a  coturt  of  equity  acquires  jurisdic- 
tion of  a  cause,  It  has  jurisdiction  thereof  for 
the  purpose  of  determining  the  rights  of  the 


parties  growing  out  of  Oie  oontroveny,  notv^tb- 
standing  some  of  the  matters  involved  might 
properly  be  determined  in  an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  IS  104-114;  Dec  Dig.  i  39.*] 

6.  ApPEAi.  AND  Ebbob  ((  1054*)— Bbvikw- 

APMiaSIBILITT  OF  EVin&NCE. 

In  an  equity  case  objection  to  evidence  ad- 
mitted will  not  be  reviewed  where  there  was 
sufficient  comiKtent  evidence  to  support  the  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  U  4185.  41186;  Dec  Dig.  f 

Appeal  from  District  Court  Boulder  Coim- 
ty;  James  E.  Oarrlgues,  Judge. 

Action  by  the  Leonard-Heffner  Machinery 
Company  against  A  M.  Selfridge  and  anoth- 
er, partners  as  Selfridge  &  Mann.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Montgomery  ft  Ingram  (Elizabeth  M. 
Brown*  of  connsel),  for  appellants.  John  B. 
Wolff,  for  appellee. 

WHim  J.  Appellee,  as  plaintiff  In'tbe 
court  below,  sued  appdlanta,  as  d^oidantB^ 
to  foredose  a  medDanlifs  Hen  iwon  a  certain 
mUl  8lt^  and  a  lode  mining  claim,  sitaated 
in  Bonlder  county.  The  Hen  daimea  was 
for  tbe  poTGhase  price  of  machinery,  mate- 
rials, suvliea,  and  egnlpment  used  In  the 
construcnon  of  a  water  power  plant  and  air 
compressor.  The  print^wl  defoiae  inter- 
posed was  set  fbrth  in  a  cRX»«ompleint, 
wherein  it  was  alleged  that  defendants  were 
substantially  damaged.  In  that  the  power 
plant  and  air  compressor  were  not  constmct- 
ed  according  to  agreement  and  that  the  ma- 
terials and  equipment  furnished  and  used 
therein  were  not  of  the  kind,  quality  and 
efildency  agreed  upon  by  the  parties.  A  Jury 
was  called,  but  during  the  taking  of  testi- 
mony, or  at  the  dose  of  the  evidence,  was 
discharged,  and  the  court  thereafter  made 
special  findings  of  fact  in  favor  of  plaintiff 
and  declared  "that  the  allegations  of  defend- 
ants' answer  are  not  sustained  by  the  evi- 
dence: that  the  material  allegations  of  the 
complaint  are  true" — and  gave  Judgment  ac- 
cordingly establishing  the  Hen  on  ttie  mill 
site.  From  the  Judgment  and  decree,  the  de- 
fendants prosecute  this  appeal.  Upon  the 
material  issues  of  the  case,  the  evidence  was 
confiicting.  Appellants,  therefore,  contend 
that  the  action  of  the  court  In  withdrawing 
the  case  from  the  consideration  of  the  Jury, 
constitutes  reversible  error. 

[1  ]  In  a  law  case,  if  there  is  evidence  which 
tends  to  establish  the  plaintiff's  cause  of  ae- 
tion  and  the  defendant's  defense,  suffldeot 
If  uncontroverted,  to  sustain  the  allegations 
of  each  party,  it  is  error  for  the  court  to 
withdraw  the  case  from  the  consideration 
of  the  Jury,  or  to  direct  a  verdict  therein. 
In  such  cases  It  is  not  for  the  court  to  deter- 
mine or  pass  upon  the  sufflciency  of  the  ev. 
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Idencc^  u  fhat  daty  vesta  aoldy  upon  the 
Jury. 

[I]  TMm  role,  twwever*  does  not  apply  In 
equity  cuee.  Neltbar  party  to  entitled  to  a 
Jut  trial  tbereln  as  a  matter  of  right  The 
eonrt  npcm  Its  own  mottoo,  may,  In  soch 
caaa,  invoke  tlie  aid  of  a  Jury  in  detwmln- 
tDg  Bpedfic  qnestlinuB  of  fact;  and  It  may. 
before  tboae  gnestlona  are  so  determined,  or 
aftenrardB,  dlspoise  with  the  Jury,  or  dis- 
regard its  rqwrt  and  make  Its  own  findings 
of  fiict  Peek  et  al.  t.  Famham,  24  Colo. 
141.49Fae.  864;  EeUogg  t.  KeUogg,  21  Colo. 
VBL,  183,  40  Pac.  858 ;  •  Saint  Guerrerlo, 
17  Cola  448, 80  Pac.  335, 31  Am.  St  Bep^  820 ; 
KlrUey  r.  UarshaU  S.  U.  Co.,  8  Colo.  279. 
6  Paa  820. 

[t]  Proceedings  to  foreclose  mechanics' 
Uais  are  in  their  nature  equitable,  and  are 
necessarily  goraned  by  the  roles  pertaining 
to  dianoery  practice  WiUlams  t.  Umompab- 
«n  C.  COb*  18  Colo.  4W.  478,  22  Pac.  806; 
Su  Joan  ft  St  U  M.  ft  S.  Co.,  t.  Finch. 
8  Colo.  214.  218 ;  Bradbury  ft  Co.  t.  Bntler 
*  Son.  1  Colo.  App.  480,  488,  28  Pac.  463. 

[4]  The  fact  that  the  answOT  or  cross* 
eomiriaint  sonxht  to  recover  damages,  does 
not  change  the  cause  of  action  as  set  forth 
In,  and  detwmined  by,  the  complaint  The 
tetlim  therein  stated  was  in  equity  and  re- 
mained such  thronghout  the  trial,  notwlth- 
■tanding  the  character  of  the  answer. 

[i]  When  a  court  of  equity  acquires  Juris- 
diction of  a  caose,  It  has  Jurisdiction  thereof 
for  the  purpose  of  determining  the  rights  of 
tbe  parties  growing  out  of  the  controveray, 
notwithstanding  some  of  the  matters  Involv- 
ed might  properly  be  determined  in  an  action 
et  law.  Cree  t.  I^ewls,  112  Pac.  326 ;  Nelson 
T.  FlrBt  Nat  Bk..  8  Colo.  App.  531.  684,  46 
Pac.  878. 

[I]  A  witness,  who  was  a  dealw  In  the 
dus  of  macblnery  sold  to  defendants,  was 
permitted,  as  an  expert,  to  testify  as  to  the 
capacity  of  tbe  power  plant  and  air  compress- 
or Itt  controversy,  and  the  amount  of  borae 
power  necessary  to  run  the  same,  and  also 
that  the  plant  and  machinery  greatiy  en- 
hanced the  value  of  the  mill  site  on  which  it 
was  placed.  As  the  canae  was  properly  de- 
termined by  the  court,  without  the  tnterven- 
tfm  of  a  Jury,  and  there  was  sufficient  evi- 
dence to  support  the  conclualons,  Irrespec- 
tlve  of  that  of  which  complaint  is  made,  it 
ifl  mmecessary  to  consider  the  admissibility 
or  nooadmlaslblllty  of  tbe  evidence  in  ques- 
tion. I 

We  do  not  de«n  it  necessary  to  notice  oth- 
er objections  urged.  There  was  sufficient 
relevant  and  material  evidence  to  support 
tbe  flndlnga,  and  the  Judgment  la  therefore 
afflnned. 

Jndgnmt  afflnued. 

IfDSSEB  and  BAILEY,  JJ.,  eoncnr. 


MDND  T.  BSHAUUB  et  aL 
(Supreme  Oonrt  of  Colorado.   Jane  5,  1811.) 

1.  Appeal  and  EJbbok  (8  823 •)— Abstract  of 
Rbcobd — Evidence. 

Plaintiffs,  in  an  action  to  establish  tbeir 
rights  as  beneficiaries  to  money  paid  into  court 
by  an  insurer,  offered  evidence  which  was  ex- 
cluded, and  judgment  was  rendered  for  them  on 
finding  baaed  only  on  the  evidence  admitted. 
Tbe  bill  of  exceptions  tendered  by  defendant 
contained  all  the  admitted,  but  none  of  the  ex- 
cluded, evidence  offered  by  plaintiffs;  but,  on 
the  signing  of  the  bill,  defendant  was  obliged, 
under  protest,  to  put  the  plaintiffs*  excluded  evi- 
dence in  the  transcript  of  the  record.  Defend- 
ant's abstract  contained  none  of  the  excluded 
evidence,  and  plaintiffs,  without  6Ung  any  addi- 
tional abstract  or  any  assignments  of  error  as 
permitted  by  the  Code,  argued  the  excluded  evi- 
dence on  appeal.  Held,  that  tbe  plaiDtlfCa  on 
appeal  could  not  be  heard  on  tbe  excluded  evi- 
dence, and  that,  on  defendant's  motion,  their  ar- 
gument thereon  would  be  stricken  out 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  823.»] 

2.  INSUBANCE  (8  766*)-^MDTnAL  BeNBITT  IK- 
SUHANCB— DBSIQNATION  OF  BENBFICIABT. 

The  policy  of  a  fraternal  benefit  insurer  is 
tbe  contract  whicb  measures  the  rights  of  the 
parties,  and  the  beneficiariea  take  tmder  the 
coDtract,  and  not  by  inheritancew 

[Ed.  Note.— For  other  cases,  see  Insuranca, 
CSent  Dig.  8  1928;  Dec.  Dign  766.*] 

8.  Insubance  (8  693*)— MtnuAL  Beneftt  Ik- 

SUBANCB— CONTBAOT— CONSTBUCTION . 

The  constitution  of  a  fraternal  order,  which 
designates  the  beneficiaries  under  its  cerdficates, 
should  be  liberally  oonatmed  according  to  the 
ordinary  and  common  nse  at  words. 

[Ei.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig-  8  693.*] 

4.  INSUBARCB  (I  793*)— PEBSONB  WBO  MaT  BE 

BeNEFICIABIES— COKOTlTUTIOIf   OF  OBDBB— 

"Pabent." 

The  benefits  under  the  certificate  of  a  fra- 
ternal life  insurance  company,  as  designated  In 
its  constitution,  were,  in  case  the  deceased  left 
no  widow  or  descendants,  payable  to  bis  parents. 
The  marriage  of  the  insured's  father  to  nia  own 
niece  by  tbe  half  blood  was  absolutely  null  and 
void  without  a  divorce  under  the  laws  of  Wis- 
consin, where  the  marriage  was  contracted;  but 
by  tbe  laws  of  that  state  and  of  Minnesota, 
where  the  insnaed  was  bom.  tbe  issue  of  such 
marriage  was  legitimate.  Held,  In  view  of  the 
statute  providing  that  all  words,  unless  Intended 
to  be  used  in  their  technical  sense,  should  be 
understood  and  construed  according  to  the  ap- 
proved and  common  usage  of  the  language,  that 
the  word  "parent"  was  a  common  word,  and 
meant  "he  that  bejrets,"  "she  that  bears  young," 
"a  father  or  a  mother  ;  and  hence  that  the  fa- 
ther was  entitled  as  the  designated  beneficiary* 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Dec.  Dig.  8  793.* 

For  otber  definitions,  sea  Words  and  Phrases, 
vol.  6.  pp.  5172-6174.] 

5.  InsuEAKCE  (8  712*>— Mutual  Bbneftt  Tn- 
BUBANCB— CoNTBACT— What  Law  Govebnb. 

The  eligibility  of  beneficiaries  in  fraternal 
benefit  orders  is  determined  by  reference  to  the 
laws  of  tbe  state  where  the  association  is  or- 
gaaized,  and  not  to  those  of  the  state  in  which 
its  agent  may  be  located. 

[EJd.  Mote.— For  other  cases,  see  Insnxanee, 
Dec  Dig.  8  712.*] 
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6i  BABTAKDS  a  11*)— I^ITHCATION— CONTIR- 

UANCE  or  Status. 

One  legitimatized  under  statutes,  declaring 
that  Ok  Imm  of  a  void  marri^ie  ahall  be  legit 
imate,  retains  that  atatoa  through  life  where- 
ever  be  goes. 

[EM.  Note.— For  other  cases,  see  Baataids, 
Oent  Dig.  %  13;  Dec.  Dig.  f  II.*] 

Appeal  from  District  Court,  City  and  Conn- 
ty  of  Denver;  Hubert  L.  Shattuck.  Judge. 

Action  by  Adolph  Rehaume  and  others 
against  the  Head  Camp,  Pacific  Jurisdiction, 
Woodmen  of  the  World,  in  which  the  insurer 
interpleaded,  paid  into  court  the  money,  pay- 
able on  its  certificate,  and  was  discharged; 
and  tu  which  by  agreement  of  the  parties, 
Usebas  Parent,  another  claimant  to  the  mon- 
ey, was  Bulwtituted  as  defendant.  Judgment 
for  plaintiffs,  and  defendant  appeala  Be- 
versed. 

Appellees  (plaintiffs)  had  Judgment  bdow. 
Defendant  (appellant)  brings  the  caw  here 

on  appeal. 

June  19,.  1866,  at  Fond  dn  Lac,  Wisconsin, 
Usebas  I^rent  married  his  niece  by  the  balf 
blood,  Mary  B^aume,  daughter  of  his  half- 
stster.  The  marriage  was  regular  and  In 
good  faith,  but  null.  They  ate^  slept,  lived, 
and  kept  house  together,  and  in  June  moved 
to  Minnesota,  where  October  27,  1866,  a  son 
was  bom  to  them  within  the  wedlock  of  the 
marriage,  called  Adolph.  The  Wisconsin 
statute  forbade  and  nullified  the  marriage. 
It  provided  that  no  marriage  should  be  con- 
tracted betwe^  parties  nearer  of  kin  than 
first  conalns,  computed  by  the  rule  of  the  civ- 
il law,  whether  by  the  whole  or  half  blood; 
and  that  all  marriages  prohibited  on  account 
of  consanguinity,  solemnized  within  the  state, 
should  be  absolutely  null  and  void  without  a 
divorce;  but  that  the  issue  of  all  such  mAr- 
riages  should,  nevertheless,  be  legitimate.  In 
Minnesota  and  Montana  the  statutes  were 
the  same  in  substance.  The  Wyoming  stat- 
ute provides:  Upon  the  dissolution  by  decree 
of  any  marriage  prohibited  on  account  of  con- 
sanguinity between  the  parties,  the  Issue  of' 
the  marriage  shall  be  illegitimate.  The  sod, 
Adolph,  settled  In  Douglas,  Wyo.,  where  he 
assumed  the  name  of  Edward  A.  Martin. 

The  Head  Oamp,  Pacific  Jurisdiction,  Wood- 
men of  the  World,  is  a  fraternal  life  insur- 
ance company,  on  the  lodge  plan,  with  a  se- 
cret ritual,  doing  business  in  the  Western 
states,  incorporated  under  the  laws  of  the 
state  of  Colorado  with  principal  office,  place 
of  buslnw,  and  Head  Camp  at  the  city  and 
county  of  Denver;  and  one  of  its  objects 
being  to  insure  the  lives  of  its  mnnbers. 
Adolph  Parmt,  nniet  the  assumed  name  of 
Edward  A.  Martin,  October  24, 1901,  at  Dong- 
las,  Wyo.,  Joined  Fetterman  Camp  No.  244 
of  the  order,  and  received  certificate  No. 
112880,  for  12,000 ;  the  loss  being  payable  to 
the  bfflieflciarles  designated  In  the  constlta- 
tlon  of  the  order.  Section  119  of  the  consti- 


tution of  the  Mder,  In  sndi  ctaes,  provides 
death  beneflts  shall  be  payable  u  follows : 
"If  the  deceased  leavea  a  widow  and  no 
childr^  or  granddiildren,  to  his  widow;  If 
a  widow  and  desemdants,  one-half  to  his 
widow  and  the  remaining  one-half  divided 
equally  among  hla  children,  the  children  of 
a  deceased  child  to  take  collectively  what 
their  parrat  would  have  ncelved,  if  living; 
if  no  widow  or  descendants,  to  bla  parmts 
in  equal  part  or  all  to  me  par«it  If  only  one 
be  living;  If  no  widow,  descendants  or  par- 
ffiits,  thoL  to  tals  brothers,  ststera  and  de- 
■craidantB  ct  deceased  brothers  and  sisters, 
the  latter  to  take  otdlectlvely  what  the&r  par- 
ents would  have  taken  if  living;  If  none  of 
said  relatives  are  living,  Chen  to  the  grand- 
parents, un<3es  and  aunts  in  equal  portion; 
if  wm«  <tf  said  relattves  survive,  the  bmeflts 
In  such  case  dull  be  forfeited  and  remain  la 
the  beoeflt  fund."  Martin  died  in  good  atanit 
ing  In  the  order,  at  BUUngs,  Mont,  March  2S^ 
1906,  whwe  be  bad  lived  three  yean  Immedi- 
ately preceding.  His  father  famished  aati» 
factory  death  proof  to  the  company,  and  daln^ 
ed  to  be  the  sole  beneficiary  under  the  certif- 
icate: the  mother  having  died  In  18B2l  Appel- 
lees. QDclea  and  aunts  of  the  Insured,  alsv 
claimed  the  money  as  sole  benefldariee  and 
brought  suit  against  the  company  In  the  d!»' 
trlct  court  of  the  cit7  and  ooani7  at  DenvCT. 
The  company  Hied  a  MU  of  tntorpleader,  paid 
the  mon^y  Into  court,  and  asked  to  be  dlscharg- 
ed;  whereupon,  byagreemmt,  Uadiaa  was  sub- 
stituted aa  defendant  In  this  court,  he  hav- 
ing died,  bis  administrator,  Mund,  was  sub- 
stituted. It  is  not  admitted  that  any  parties 
to  this  action  are  baieikdariea;  etlU  it  is  ad- 
mitted thtfe  are  no  other  beneficiaries  llvtaag 
exc^t  the  parties  to  the  actlmi,  and  that  the 
mon^  on  d^Mslt  with  the  clerk  may  ha 
awarded  to  tftb«  the  plaintiffs  or  defendant; 
as  the  tActB  admitted  or  eatablldied  1^  the 
evidence  may  warrant    The  question  is: 
Who  are  the  beneficiarlee  under  the  constltii- 
tiou  of  the  order?  The  district  court  found 
that  Usebas  Parmt  was  not  the  parent  of 
the  inaoied,  and  fW  that  reason  was  not  and 
could  not  be  the  beneficiary,  though  ha  was 
the  fiither;  that  the  appelleeB,  uncles  and 
aunts  of  the  insured  optm  his  mother's  side, 
were  the  beneficiaries,  and  entered  Judgment 
accordingly. 

Van  else.  Grant  &  Tan  Glse,  for  appellant 
Roy  C.  Hecox  and  BSllott  ft  Bardwell,  for  ap- 
pellees. 

OABRIOUES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  will  first  consider  a  matter 
of  practice.  Plaintiffs  offered  in  evidence 
voluminous  depositions,  which  were  exclud- 
ed. They  also  offered  parts  of  the  stipulation 
and  sections  4864  and  4^  of  the  statutes 
of  Wyoming  (Bev.  St  1899).  which  were  ex- 
cluded. The  findings  and  Judgment  of  the 
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eomt  wera  bund  on  tbe  evidence  admitted. 
The  Ull  of  excqttloni  tendered  by  the  defend- 
sDt  ccmtalned  all  the  admitted  but  none  of 
tbe  exdnded.  evidence  offered  by  plaintiffs. 
Upon  plalnUffiB'  objection,  on  this  account, 
tbe  Judge  stated  It  waa  the  practice  to  pat 
erery  word  Into  the  bill  of  exoeptionB  tiUcen 
down  1^  the  stenoi^idier  In  bis  notes.  So 
the  defoidant.  to  get  the  bill  signed,  was 
obliged,  thongb  under  protest,  to  put  in  it  the 
(tfered,  but  excluded,  eridenee  of  plalntlffB, 
■nd  tbe  clerk  has  Incozporated  bodily  the  ez- 
dnded  depositions  Into  the  transcript  of  the 
record.  Counsel  for  appellees  have  argued 
this  aduded  erlOence,  and  appellant  has 
filed  a  motion  to  strike  this  portion  of  tbe 
argument. 

The  decree  prepared  by  plalntlflh*  counsd 
tDd  signed  the  court  without  their  objec* 
tlon  or  exception  finds:  "(6)  That  this  cause 
is  to  be  and  Is  determined  enthrdy  upon  the 
allegations  contained  In  the  first  cause  of 
action  in  the  complaint  herein,  and  without 
any  rtference  to  tbe  said  second  cause  of  ao- 
tkm.  for  tbe  reason  that  tbe  said  benefit  cer^ 
ttflcate  Is  not  ambiguous  in  its  terms,  and 
that  therefore  the  testimony  contained  in  the 
depositions  herein  la  not  competent  to  vary  or 
explain  tbe  meanlng^  of  tlie  terms  used  in  the 
said  benefit  certificate." 

Tbe  evidence  offered  by  plaintiffs,  and  ex- 
doded,  was  In  support  of  this  second  cause  of 
action.  Tbe  Judge's  certificate  recites  that 
the  bill  of  exceptions  contains  not  only  all 
the  evidence  admitted,  but  also  all  the  evi- 
dence offered  and  excluded.  Appellant's  ab- 
stract does  not  contain  any  of  appellees'  ex- 
cluded evidence.  Appellees  have  filed  no  sup- 
plemental or  additional  abstract,  and  have 
filed  no  cross-errors  nor  any  assignment  of  er- 
ror. Appellant  complains  of  being  required 
to  Insert  appellees*  excluded  evidence  in  the 
bill  of  exceptions. 

PlalDtlfh  were  successful;  won  all  they 
asked,  and.  If  satisfied,  there  was  no  occasion 
for  including  in  the  bill  of  exceptions  their 
excinded  evidence.  But  our  Code  (section  420) 
provides  appellees  could  assign  cross-errors 
CD  tbe  record  filed  by  appellant.  Appellees 
mlj;bt  be  dissatisfied  with  the  rulings  of  the 
trial  court,  though  the  Judgment  was  in  their 
favor.  Tbe  case  might  tfe  reversed  and  re- 
manded for  a  new  trial.  Anticipating  this, 
appellees  might  desire  tbp  opinion  of  this 
eoort  upon  the  ruling  of  the  lower  court  In 
excluding  tbe  offered  evidence.  If  the  Judg- 
ment Is  affirmed,  cross-errors,  In  such  a  case, 
become  mere  moot  questions  of  lew.  But,  If 
the  case  Is  reversed  and  remanded  for  a  new 
trial,  the  opinion  of  the  appellate  court  upon 
tbe  assignment  of  cross-errors  would  be  a 
guide  to  the  lower  court  on  a  retrial  of  the 
case.  When  the  defendant  tendered  his  bill 
of  exceptions  without  this  excluded  evidence, 
It  was  proper  for  plalnUfifs  to  ask  to  have  It 
bmrted  if  th^  desired  to  assign  cross-errors 
tbmon.  PlaintUfis  (appellees)  could  not  ap- 


peal  from  the  Judgment  In  th^r  favor,  and, 
inasmuch  as  the  Code  allows  tbem  to  assign 
cross-errors  on  the  record  filed  by  appellant, 
it  would  be  unfair  to  allow  appellant  to  so 
prepare  tbe  record  that  appellees  covdA  not, 
though  they  expressed  a  desire  to  the  lower 
court  to  do  so,  file  cross-errors  tbravon. 
Appellees  have  assigned  no  cross-errors,  filed 
no  supplemental  or  additional  abstract,  and 
cannot  be  heard  im  this  excluded  evidence. 
Uio  Grande  South.  R.  R.  Co.  t.  Colo.  Fuel  & 
Iron  Ca,  41  Cola  4,  91  Pac.  1114 ;  Seyfried 
T.  Knoblauch,  44  Colo.  86,  96  Pac.  993; 
Golden  Age  No.  2  M.  &  M.  Oo.  t.  Langridge, 
39  Colo.  168,  88  Pac.  lOTO.  It  was  Improper 
for  appellees*  couiud  to  mmtion  It,  or  base 
an  argument  upon  It,  and  the  motion  to  strike 
will  be  sustained. 

[2]  2.  The  Head  Camp,  PaiMflc  Jurisdiction, 
Woodmoi  of  the  World,  for  the  purposes  of 
this  case,  must  be  treated  as  a  mutual  life  in- 
surance company;  and  the  tienefit  certificate 
as  a  life  insurance  policy  which  the  courts, 
in  construing,  treat,  as  far  as  possible,  as  a 
will  or  testament.  The  policy  is  tbe  contract 
upon  which  the  suit  is  based,  and  measures 
the  rights  of  the  parties.  The  beneficiaries 
take  under  contract  and  not  by  inberitauce. 
Cbartrand  v.  Brace,  10  Colo.  19,  26  Pac.  152, 
12  L.  R.  A  209,  25  Am.  St  Rep  23S. 

[3, 4]  No  specific  beneficiary  Is  named  In 
the  policy.  The  Insured  accepted  tbe  bene- 
ficiaries designated  in  tbe  constitution  of 
the  order.  No  one  outside  of  the  class  des- 
ignated Is  eligible  as  a  beneficiary.  The 
mother  was  dead  when  the  policy  was  taken 
out,  and  the  question  is:  Who  are  tbe  bene- 
ficiaries? If  tbe  father  and  mother  wltbln 
tbe  meaning  of  the  contract  are  the  parents 
of  the  insured,  the  money  is'  all  payable  to 
the  father  as  the  only  surviving  parent  The 
Insured  was  bom  wltbln  tbe  wedlock  of  a 
marriage,  and  was  legitimate  by  statute, 
though  tbe  nutrriage  was  void  without  a  di- 
vorce. We  are  not  dealing  with  an  Illegiti- 
mate, but  with  a  legitimatized  child  bom  with- 
in the  wedlock  of  a  marriage  contracted  In 
good  faith,  but  void  without  a  decree  of  court 
The  lower  court  went  upon  the  theory  that,  if 
tbe  son  could  not  transmit  to  the  father  under 
the  technical  laws  of  inheritance,  then  the 
father  was  not  his  parent  and  could  not  be  a 
beneficiary.  This  is  not  the  proper  test  Tbe 
proper  construction  of  the  contract  and  not 
tbe  law  of  Inheritance,  fixes  tbe  rights  of  the 
parties.  The  word  "parents,"  if  we  accept 
tbe  ordinary  and  common  use  of  words, 
should  be  construed,  to  mean  the  father  and 
mother  of  the  Insured,  under  the  circumstanc- 
es of  this  case.  The  technical  definitions  of 
tbe  words  father,  mother,  child,  and  parent 
found  In  law  dictionaries,  are  not  controlling 
In  this  contract  Technically,  water  is  a  min- 
eral, but  no  conrt  would  think  of  giving  It 
that  construction  In  a  mining  contract  The 
laws  of  the  order  should  be  liberally  constru- 
ed according  to  the  ordinary  and  common  use 
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of  words.  Onr  statutes  provide  tbat  all 
words,  unless  the  Intention  was  to  use  them 
In  their  technical  sense,  shall  be  understood 
and  construed  according  to  the  approved  and 
common  usage  of  the  language.  "Parent"  Is  a 
common  word,  and  the  court  In  construing  this 
contract  should  give  to  it  its  common  meaning. 
The  dictionaries,  Wet>ster,  Worcester,  the 
Standard,  and  the  Century,  deQne  it  to  be: 
"He  that  begets";  "She  that  bears  young"; 
"A  father  or  a  mother."  Applying  the  com- 
mon meaning  of  the  word  to  the  facts  in  this 
oa^e,  it  sliould  be  construed  to  mean  the  fa- 
ther and  mother  of  the  Insured. 

[5]  3.  The  eligibility  of  beneficiaries  in  or- 
ders of  this  kind  is  determined  by  reference 
to  the  laws  of  the  state  where  the  association 
is  organized.  The  local  camp  at  Douglas, 
Wyo.,  was  the  agent  of  the  Head  Camp  at 
Denver.  Johanson  v.  A.  O.  U.  W.,  31  Utah, 
45,  86  Pac.  494 ;  Orlmme  T.  Grlmme,  101  lU. 
App.  389. 

[6]  The  legitimation  statutes  made  the  in- 
sured ft  legitimate  child,  which  status  re- 
mained with  hhn  through  life,  wherever  he 
■went  Watts  v.  Owens,  62  Wis.  517,  22  N.  W. 
720;  Dyer  t.  Brannock,  66  Mo.  391,  27  Am. 
Bep.  359 ;  Simsbury  v.  East  Granby,  69  Conn. 
302,  37  Atl.  678;  McGunnigle  v.  McKee,  77 
Pa.  81,  18  Am.  Hep.  428;  Hartwell  v.  Jack- 
son, 7  Tex.  576;  Ives  v.  McNlcoll,  69  Ohio 
St.  402,  53  N.  B.  60,  43  L.  R.  A.  772,  69  Am. 
St  Rep.  780;  Binns  v.  Dazey,  147  Ind.  536, 
44  N.  K.  644;  5  Cyc.  636.  642;  Henry  v.  Mc- 
Xealey,  24  Colo.  456,  50  Pac.  37;  Fowler  v. 
Fowler,  131  N.  C.  169,  42  S.  E.  563,  59  L.  R. 
A.  317.  The  insuring  company,  by  filing  an 
interplea,  waived  any  objection  It  had  to  the 
right  of  either  party  being  designated  as 
beneficiaries.  As  heirs  of  the  insured,  appel- 
lees can  raise  no  objection  to  appellant's  eli- 
gibility as  a  beneficiary.  Appellees  do  not 
claim  the  fund  as  heirs,  but  as  the  beneficia- 
ries, themselves.  They  admit  the  laws  of  in- 
heritance are  not  applicable,  but  by  analogy, 
argue  the  father,  not  being  the  parent  does 
not  belong  to  an  eligible  class  of  beneficia- 
ries. If  the  mother  was  not  a  parent,  her 
collateral  kindred  are  not  eligible  as  bene- 
ficiaries. Their  standing  of  eligibility  de- 
pends upon  the  parentage  of  the  mother. 
This  of  necessity  drives  them  to  the  position 
that  the  mother  was  a  parent  How  the 
mother  could  be  a  parent  of  a  child  begotten 
by  a  putative  father  who  is  not  Its  parent  is 
beyond  our  conception.  The  appellees  are  the 
brothers  and  sisters  of  the  mother  of  the  in- 
sured, and  their  standing  as  beneficiaries  Is 
based  upon  the  claim  thaf  they  are  his  uncles 
and  aunts,  which  claim  is  necessarily  found- 
ed upon  the  parentage  of  the  mother,  and  of 
necessity  includes  tbe  parentage  ot  the  fa- 
ther. 

It  was  agreed  the  court  should  award  the 
fund  to  ^ther  plaintiffs  or  defendant  as  the 
facts  established  Iff  the  evidence  might  war- 


rant Under  the  evidence,  the  court  8hoal<l 
have  awarded  it  to  the  defendant  The  case  is 
therefore  reversed  and  remanded,  with  direc- 
tions to  the  lower  court  to  enter  a  judgment 
awarding  the  fond  to  the  defendant 
Reversed. 

CAMPBELL.  C.  J.,  and  MU8SBR,  oom- 
cur. 


HAINIOS  V.  FEIARNLBT  et  al. 
(Supreme  Court  of  Colorado.    July  3,  1911.) 

1.  Appeal  and  E:rbok  (i  1*)— Right  or  Ar- 
PBAIf— Statutbs. 

The  right  to  appeal  Is  statutory,  and  the 
remedy  designated  by  the  statute  is  ttie  only  one 
availaDle. 

[Ed.  Note.— For  other  casM,  see  Appeal  and 
Error,  Cent  Dig.  «  1-4;  Dec  Dig.  |  1.*] 

2.  Waters  and  WAnm  Courses  (|  S3*)— EIb- 
TABUsniraNT  0¥  Rights— Special  Statu- 
TORT  Proceedings— Appeal. 

The  statute  authorizing  a  special  proceed- 
ing to  ascertain  priorities  of  the  right  to  the 
use  of  water  for  irrigation  and  prescribing  the 
method  of  takiDg  an  ain>eal  preecribea  an  ezclu- 


W',Ei.  Note.— For  other  cases,  see  Wateia  and 
ater  Courses,  Dec.  IHg.  8  33.*] 

5.  Watbu  and  Water  CotntSES  ({  33*)— Pbo- 
CEEDINOa  TO  Dbixrhinb  PKIORmEa  OF 
RionT  TO  USE  OF  Watbb— Parties— Appeal. 

WTiere  a  person,  not  a  party  to  a  statutory 

proceeding  to  determine  the  priorities  of  tight 
to  the  use  of  water  for  irrigatioo,  appeared  vol- 
untarily after  decree  and  objected  to  a.  clause 
therein  establishing  a  right  of  way  over  his 
land  for  a  ditch,  and  filed  a  petition  praying  for 
a  vacation  of  the  clause,  an  appeal  bj  faim  from 
an  adverse  order  must  be  taken  and  perfected 
in  the  manner  prescribed  by  the  statute  autfaor- 
izlnf;  the  proceeding,  and  not  Id  the  manner  pre- 
scribed for  the  taking  of  appeals  In  dvil  actions. 

[Bd.  Note.— For  other  cases,  see  Waten  and 
Water  Coursea,  Dec.  Dig.  i  33.*] 

4.  Appeal  and  Error  (§  2*)--Statdtobt  Pro- 
visions— Applicability. 

The  provisions  In  the  Civil  Code  relating  to 

appeals  apply  only  to  civil  actions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  3-7;  Dec  Dig.  {  2.*] 

6.  Action  (|  35*)— EJxclusivb  Rkiobdiks— Spe- 
cial Procbedinqs. 

Where  a  statute  provides  a  spedaJ  proceed- 
ing and  preacribea  the  practice  to  be  observed 
therein,  the  CSvII  COUe,  unless  adopted  thereby, 
ia  inapplicable;  but  the  procedure  prescribed  by 
the  special  statute  la  exclusive. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  273-294 ;  Dec.  Dig.  |  35.*] 

Appeal  from  District  Court,  Douglas  Ooua- 
ty ;  James  Owen,  Judge. 

Petition  by  Jolm  P.  Haines,  executor  of 
Julia  Merrltt  deceased,  for  the  vacation  of  a 
clause  In  a  decree  rendered  In  special  pro- 
ceedings wherein  Joshua  Feamley  and  anoth- 
er were  parties,  to  ascertain  the  priorities  of 
right  to  the  use  of  water  for  Irrigation. 
E^m  an  order  denying  relief,  petitioner  ap- 
Dlsmlssed,  wltbont  prejudice^ 
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Thomas,  Bryant,  Nye  &  Malburn,  for  ap- 
peU&nt.  George  F.  Danklee  and  O.  £1  Jacfc- 
Mn,  for  ani^eee. 

CAMPBEliU  C  J.  This  Is  an  attempted 
appeal  from  one  clause  of  a  final  decree 
which  was  rendered  by  the  district  court  of 
Douglas  county  In  the  special  statutory  pro- 
ceeding which  has  been  proTided  by  our  Gen- 
eral Assembly  for  the  determination  of  pri- 
orities of  right  to  the  use  of  water  for  irri- 
pitioiL.  Appellees  move  to  dismiss  the  ap- 
Iieal  upon  the  grouild  that  appellant  failed 
to  comply  with  tbe  essential  and  mandatory 
provisions  of  the  statute  relating  to  tbe  tak- 
ing and  perfecting  of  appeals. 

In  this  statutory  proceeding  the  district 
court  made  a  final  decree  awarding  priori- 
ties to  the  respective  ditches  whlcli  were  par- 
ties thereto.  Api>ellant  was  not,  and  is  not 
now,  the  owner,  or  reprraentatlve,  of  any 
ditch  to  which  a  priority  was  awarded,  and 
was  not,  and  is  not.  a  consumer  of  water 
from  any  of  such  ditches.  He  was  not  made 
a  party  to  the  proceeding  and,  it  seems,  did 
not  appear  therein  until  after  final  decree 
was  rendered.  The  clause  of  the  decree  to 
which  appellant  objects  does  not  concern  the 
iward  of  priorities,  but  affects  only  a  tract 
of  his  land  over  which  the  appellees'  ditch 
runs  and  to  which  ditch  a  priority  was 
awarded.  In  that  subdivision  of  the  general 
decree  which  constitutes  the  award  of  priori- 
ty to  appellees'  ditch  was  the  objectionable 
clause,  and  It  purports  to  establish  in  the 
owner  of  the  ditch  a  right  of  way  over  and 
across  a  tract  of  appellant's  land.  Ascer- 
taining this,  appellant  voluntarily  appeared 
after  tbe  rendlUon  of  the  final  decree  and 
objected  thereto;  but  his  objection  was  over- 
ruled. Within  the  two  years*  statutory  lim- 
it for  a  review  appellant  again  appeared  in 
that  special  proceeding  and  filed  his  petition 
asking  the  court  to  vacate,  correct,  or  modify 
the  objectionable  clause,  and  it  seems  that  ad- 
ditional testimony  was  taken  upon  the  con- 
troverted issue,  and  the  court  made  findings 
against  petitioner,  appellant  here,  and  de- 
nied the  prayer  of  his  petition.  It  Is  this 
order  refusing  to  grant  appellant's  petition 
that  he  seeks  by  this  appeal  to  set  aside.  As 
the  point  is  not  raised  or  discussed,  we  do 
Dot  pause  to  inquire  if  this  is  such  an  order 
as  Is,  In  any  event,  reviewable  by  appeal  or 
writ  of  error,  though  we  have  decisions  there- 
on ;  but  we  pass  at  once  to  a  consideration 
of  the  questions  argued  by  counsel. 

These  statutes,  which  are  the  anthority 
for  tlie  district  court,  and  under  them  It  was 
acting,  to  ascertalo  the  priorities  of  right 
to  the  use  of  water  for  Irrigation,  furnish  a 
complete  procedure  for  such  purpose.  Tbe 
proceeding  Is  not  a  civil  action  under  the 
Code,  but  a  si>ecial  proceeding  under  tbe  stat- 
nte.  The  method  of  review  by  the  Supreme 
Court  of  final  decrees  therein  is  particularly 
prescribed. 

[11  An  appeal  to  tbe  creature  of  statute. 


Unless  authorized  thereby.  It  does  not  exist, 
and,  If  the  statute  provides  for  a  direct  re- 
view of  final  judgments  or  decrees  therein, 
the  remedy  designated  is  the  only  one  avail- 
able. 

[21  The  method  given  by  these  statutes  Is 
an  appeal,  which  this  court  has  repeatedly 
held  to  be  exclusive.  The  manner  of  taking 
and  perfecting  the  appeal  is  essentially  differ- 
ent from  that  under  the  Code  of  Civil  Pro-- 
cedure,  and  the  provisions  of  the  statute  ap- 
plicable thereto  we  have,  time  and  again, 
held  to  be  mandatory  and  jurisdictional ; 
that  the  parties  to  an  appeal  cannot  waive 
compliance  therewith,  or,  disregarding  them, 
by  consent  confer  jurisdiction  upon  the  Su- 
preme Court  to  entertain  an  appeal.  Appel- 
lant having  failed  to  comply  therewith,  his 
npiteal  must  be  dismissed.  Napier  et  al.  v. 
Glenwood  Light  &  Water  Company,  112  Pac. 
323. 

[3]  Appellant,  however,  while  conceding 
what  we  have  already  said  as  applicable  to  an 
appeal  from  a  final  decree  which  adjudicates 
among  the  various  ditches  tbelr  relative 
priorities  of  right,  contends,  nevertheless, 
that  tbe  appeal  attempted  here  Is  not  within 
the  purview  of  the  statute,  because  appel- 
lant is  not  dissatisfied  with,  or  seeking  a  re- 
view of,  an  adjudication  of  any  priority  of 
water  right,  but  merely  complains  and  seeks 
a  review  of  one  clause  of  the  general  decree 
which  denied  his  petition  wherein  he  sought 
to  liave  a  modification  or  correction  thereof, 
and  which  clause,  though  rendered  in  the 
statutory  proceeding,  affects  only  a  right  of 
way  over  his  lands  for  appellees'  ditch,  to 
which  an  award  of  priority  bad  been  made. 

This  reasoning,  while  plausible,  is  falla- 
cious. It  may  be  that  the  findings  and  decree 
of  the  district  court  which  purport  to  grant 
a  right  of  way  for  appellees'  ditch  over  ap- 
pellant's land  are  erroneous,  as  being  con- 
trary to  the  evidence,  or  as  outside  of  the  is- 
sues and  not  within  the  contemplation  of 
these  adjudication  statutes.  And,  if  so,  it 
may  be  that  appellant,  not  having  originally 
been  a  party  to  the  proceeding,  would  not  be 
affected  by  tbe  decree.  And  it  may  also  be 
true,  unless  by  voluntarily  appearing  he  has 
waived  his  right  to  be  heard,  that  the  court 
was  without  Jurisdiction,  and  that  the  decree 
as  to  him  could  not  be  enforced,  concerning 
all  of  which  we  express  no  opinion.  Howev- 
er that  may  be,  It  is  entirely  clear  that  appel- 
lant has  mistaken  his  remedy.  He  has  in- 
tentionally dlsr^arded  the  provisions  of  the 
statute  which  relate  to  appeals,  because  he 
says  they  are  not  applicable,  and  has  sought 
to  perfect  an  appeal  under  our  Code  of  Ovit 
Procedure.  If,  as  appellant  contends,  the 
district  court  In  this  special  proceeding  was 
without  jurisdiction  to  determine  an  issue 
affecting  a  right  of  way  over  his  lands,  never- 
theless the  court  in  this  very  proceeding 
made  such  determination.  Even  if  the  de- 
termination was  wrong,  as  being  contrary  to 
the  evidenceb  or  sot  wlthla  the  Issuea,  the 
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decree  itself  was  made  In  the  apecial  Btatnto* 
ry  proceeding  and  not  Id  a  dvil  action  under 
the  Code.  That  being  tnie^  <me  affected  by 
any  part  of  a  decree  in  ancb  proceeding,  if  be 
desires  to  appeal  therefrom,  most  conform  to 
the  proTlsIona  of  the  special  statnte  relating 
to  appeals,  and.  not  having  done  so,  his  ap- 
peal must  be  dismissed. 

[4]  It  requires  no  citation  of  authority  to 
•  establish  the  proposition  tluit  the  provisions 
relating  to  appeals  in  our  ClvU  Code  apply 
only  to  clvH  actions. 

[5]  Where  a  statute  provides  a  special  pro- 
ceeding and  prescribes  the  practice  to  be  ob- 
served therein,  the  provisions  of  the  Civil 
Code  unless  adopted  thereby,  are  not  applica- 
ble; but  the  procedure  that  Is  prescribed  by 
the  special  statute  Is  exclusive.  If  the  mat- 
ters attempted  to  be  litigated,  we  repeat, 
were  such  only  as  could  properly  be  litlj^ted 
in  a  civil  action,  appellant  did  not  select  his 
remedy  under  the  Code,  but  voluntarily  sought 
relief  in  the  special  proceeding  Itself.  He 
must  be  hdd  to  his  election,  and,  if  he  Is  dls- 
satlafled  with  any  clause  of  the  decree  below, 
if  he  desires  to  have  It  directly  renewed,  and 
If  it  is  reviewable  at  all,  he  must  proceed 
In  accordance  with  the  proceeding  prescribed 
by  the  special  statute  and  not  by  the  Civil 
Code.  What  remedy,  if  any,  appellant  may 
have  to  protect  his  asserted  rights  as  against 
the  clause  of  tbe  decree  herein  attacked  we 
need  not  determine.  That  such  right  or  rem- 
edy. If  any,  may  not  be  lost,  this  appeal  will 
be  dismissed  without  prejudice,  and  It  f>  so 
ordered. 

Appeal  dismissed  without  prejudice. 
WHITE  and  BAILET,  JX,  concur. 


EHBHARDT  T.  FBOFLB. 
(Supreme  Court  of  Golorado.    June  1911.) 

1.  Cbiuinal  Law  ($  366*)— Evidbncb—Res 
Qest.^:— Stateuentb  of  Pebbonb  Injubed. 

While  defendant's  wife,  whom  he  was 
charged  with  having  poisoned,  at  some  time,  it 
not  appearing  how  long,  after  the  alleged  act 
of  defendant  and  while  she  was  expecting  to  re- 
cover, declared:  "I  believe  I  am  poiscmed. 
*  *  *  He  (meaning  her  husband)  tias  poi- 
soned me.  *  *  *  I  didn't  think  be  would  do 
It,  bat  he  did.  *  *  *  Do  yon  think  he  would 
do  Buch  a  thin^T"  And  such  declarations  were 
not  in  connection  with  or  a  part  of  any  testi- 
mony by  her  that  ber  husband  had  procured 
poison  and  given  it  to  her.  Held,  that  tbe 
declaxaUoDi  were  not  admissible  as  part  of  the 
res  gestn^ 

[E)d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  806-^,  1441-1450;  Dec  Dig.  { 
360.*] 

2.  Witnesses  (|  243*)— Cboss-Bxamination— 
Stateubntb  bt  WrriTESs. 

A  witness  who  Is  only  eight  yean  old  and 
Ignorant,  frightened,  and  excited,  and  whose  tes- 
timony at  a  coroner's  inquest  has  been  reduced 
to  writing,  and  whose  direct  testimony  for  the 
state  at  the  triid  for  the  homicide  is  materiaHy 
different  from  the  written  statement,  may  be 


cross-examined  by  the  state  ta  order  to  reCrwfa 
his  memoi7  and  to  hajmmiie  his  testimony  with 
that  at  the  inquest 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  795,  847;  Dec.  Dig.  |  243.*] 

&  CanniiAL  L&v  <S  1168*]h-AinaB8ioH  or 

DviDBnCB. 

Defendant's  eight  year  old  daughter  was  a 
witness  for  the  state  In  hit  trial  for  having  poi- 
soned his  wife,  and  ber  direct  testimony  was  ma- 
terially different  from  her  testimony  at  the  cor- 
oner's inquest  reduced  to  writing  by  an  officer, 
and,  witliout  objection  by  defendant's  counsel, 
the  prosecuting  attorney  wss  permitted  to  ask 
her  ieadiiv  qnestlons  and  cross-examine  her  to 
harmonize  ber  testimony  with  that  in  the  writ- 
ten statement  and  when  her  testimony,  after 
some  changes,  was  still  contradictory,  tboueh 
of  little  poBitlve  hann  to  defendant,  and  over  de- 
fendant's objectioD,  tbe  written  statement  was 
admitted  in  evidence  but  was  afterwards  with- 
drawn; the  coort  saying  that  it  was  the  laik- 
guage  of  the  officer  himself,  lliis  testimony, 
in  so  far  as  It  harmonised  with  tbe  written  atste- 
ment  was  the  only  evidence  which  cwinected  de- 
fendant with  the  commia^on  of  the  crime.  Held, 
that  the  admission  of  the  written  statement  wa« 
reversible  error. 

[Fd.  Note.— For  other  cases,  see  Criminsi  I^aw, 
Cent  Dig.  H  3187-3143;  Dec.  Dig.  S  1169.*1 

Error  to  District  Court,  City  and  Oonnty 
of  Denver;  Oeorge  W.  Allra.  Judge. 

Theodore  Ehrhardt  was  convicted  of  mui^ 
der  in  the  second  degree,  and  he  brings  error. 
Reversed. 

H.  N.  SalM  and  T.  E.  Mcln^re,  for  plalo- 
tlfr  In  error.  John  T.  Bamett,  Atty.  Oen., 
and  James  H.  Teller,  Aaat  Atty.  Gen.,  for 
the  People. 

CAHFBELI4  0.  X  The  defendant  was  In- 
dicted for  kllliiv  his  wife  by  means  of  poison. 
The  Jury  found  him  gnllty  of  murder  of  the 
second  degree  and  recommended  htm  to  f|he 
mercy  of  the  court  By  section  1624,  Re- 
Tised  Statutes  V308,  all  mnder  whUAi  shall 
be  p»petrated  hy  means  of  poison  shall  be 
deemed  murder  of  the  first  degree  The  ab- 
stract of  the  record  does  not  contain  the 
court's  chaise;  but  tbe  evidence,  as  abstracts 
ed,  does  not  call  for  an  Instruction  as  to 
murder  of  tbe  second  degree.  Why  the  Jury 
so  found  we  do  not  know,  and.  speculation 
about  It  Is  useleBs.  Connsel  has  made  no 
ai^niment  that  defendant  was  {wejudiced  by 
this  action,  but  we  observe  that  It  Is  inexpli- 
cable. If  defendant  administered  poison  to 
his  yrlU  and  she  died  from  ita  effectt,  he 
was  guilty  of  murder  of  the  first,  not  the 
second,  d^ree.  If  he  did  not  so  kUl  ber,  he 
should  have  been  acquitted. 

[1]  The  judgment  must  be  reversed  for  otb^ 
er  reasms.  There  was  error  In  pemdttlag 
witnesses  for  the  people  to  testify  as  to  al- 
leged declarations  of  the  deeeued  which  are 
supposed  to  show  defendant's  connection 
with,  or  commission  of,  the  h«nlcld&  In 
substance  th^  were:  "I  believe  I  am  pal- 
soned.  *  *  *  He  (meaning  her  husband) 
has  poisoned  m&  •  *  •  I  didnt  think 
he  would  do  It,  but  be  did.  *  *   *  Do  you 


•For  etlwr  essss  sas  same  tople  and  asetioB  NUH BLR  in  Deo.  Dig.  A  Am.  Dig.  Ksy  No.  BuUm  A  Bsp'r  Zntans 


Digitized  by 


Google 


WATSON 


166 


think  he  would  do  sudi  a  tUng?"  Tbere 
Is  no  attonpt  by  the  Attorney  General  to 
Justify  their  admission  upon  the  gronnd  that 
tbe?  were  her  dying  declarations,  for  the 
obrloos  reason  that  they  were  made  at  a 
time  when  she  expected  to  recover.  The  dec- 
laratioos  testifled  to,  If  not  a  history  of  past 
transactions,  are  nothing  more  than  expres- 
sloDB  of  opinion  that  her  hudmnd  poisoned 
ber.  The  evidence,  as  a  whole,  might  lodl- 
cate  that  such  was  the  conclusion  of  Mrs. 
Ehrhardt  from  certain  other  facts  testifled 
to  by  other  witnesses  supposed  to  have  a 
teodency  to  show  that  her  husband  procured 
poison  and  gave  it  to  her.  But  ttie  declara- 
tlons  of  Mrs.  Ehrtiardt  were  not  In  connec- 
tlon  with,  or  a  part  of,  any  testimony  by  ber 
that  her  husband  did  so,  and  they  were 
made  some  time.  It  does  not  appear  how  long, 
after  the  supposed  act  of  the  defendant 
I'Dder  the  decision  of  this  court  In  Herren  v. 
People,  28  Cola  2S,  62  Pac.  8SS,  these  decla- 
rations  were  not  admissible  as  part  of  the 
ns  gests^ 

li,  II  At  the  coroner's  Inquest,  held  shortly 
after  tbe  death  of  Mrs.  Ehrhardt,  her  Uttie 
girl,  eight  years  of  age,  testifled.  What  she 
tben  said  was  reduced  to  writing  by  a  po- 
Ucemao.  At  the  time  of  the  trial  this  child 
na  called  for  examination  by  the  prose- 
cution. Under  her  direct  examination  her 
tisttandny  -was  materially  different  from 
Ods  writing  and  wari  not  harmful  to  defend- 
ant By  permission  of  the  court,  and  with* 
rat  obJecUtm  of  defendant's  counsel,  the  dls* 
Met  attorney  asked  hex  leading  questions 
and  crot8«xamlned  bet  with  a  view  to  get 
ber  to  ^nge  ha  testimony  so  aa  to  make  It 
hannonlie  with  the  writing.  The  girl,  In 
aome  respectB,  changed  ber  testimony.  It 
vas,  bowew,  more  or  less  contradictory 
and.  in  Itself,  may  not  have  been  very  harm- 
ful  to  defendant  Tet,  as  we  read  the  racord, 
ber  testimony,  In  so  far  as  It  harmonizes 
with  the  written  statemmt  of  the  officer, 
eoDstltotes  the  only  evidence  which  connects 
defendant  with  the  perpetration  of  the  crime 
with  which  he  was  charged.  The  defendant 
objected  to  the  production  b^ore  the  Jury  of 
tbe  written  statonent  of  the  officer,  which 
was  admitted  In  connection  with  tbe  crosa- 
ezamlnation  of  the  gin  conducted  by  tbe  dls- 
tiict  attorney  in  the  presence  of  the  Jury. 
The  court  over  defendant's  objectlw,  allow- 
ed an  Uils  procedure  to  take  place  In  their 
presence  and  admitted  the  writing  in  evi- 
dence. Afterwards  it  was  withdrawn  from 
the  oonalderatlon  of  the  Jury.  'The  Attorney 
Gonal  argues  that  though  some  of  the  evl- 
deooe  thus  brought  before  the  Jury  was  Inad- 
mlaslble,  and  the  procedure  permitted  by  the 
trial  court  was  calculated  to  prejudice  de- 
fodant,  yet,  inasmnch  aa  the  testimony  of 
the  girl  was  so  contradictory  and  of  so  little 
weight  tbB  proceedings  which  we  have  de- 
tailed might  be  deemed  not  prejudicial.  We 


do  not  think  so.  The  district  attorney  might 
prt^rly  cross-examine  the  witness,  who  was 
not  only  immature,  but  Ignorant  end  evi- 
dently frightened  and  excited,  In  order  to  re- 
fresh her  memory  and  to  get  her  to  say  on 
tbe  stand  what  he  claimed  she  had  said  be- 
fore the  coroner.  But  the  statement  of  the 
officer,  which  tbe  court  In  withdrawing  It 
fr<HU  tbe  jury  said  was  clearly  not  ber  state- 
ment but  the  langfuage  of  the  officer  blmself 
and  merely  his  conclusions  of  what  she  then 
said,  ought  not  to  have  gone  to  the  Jury  for 
any  purpose.  Its  subsequent  exclusion.  In 
the  circumstances  disclosed  by  the  record, 
did  not  remove  the  Inevitably  unfavorable 
impression  which  Its  admission  produced. 
The  Jury  might  very  well  conclude  that  the 
declarations  of  the  child  made  recently  after 
the  death  of  her  mother  were  true,  and  that 
her  testimony  at  the  trial,  which  was  quite 
different  and  in  some  particulars  directly 
contradictory,  was  Induced  by  the  act  of  the 
defendant,  or  due  to  the  natural  affection 
which  the  child  bad  for  ber  living  parent 
And  BO  the  excluded  testimony  may  have  been, 
and  quite  probably  was,  the  very  evidence  on 
which  the  verdict  was  based.  It  seems  also 
that  the  contente  of  this  written  statement 
were  commented  on  by  the  district  attorn^ 
In  his  argument  to  the  Jury.  We  are  firmly 
convinced  that  serious  and  prejudicial  error 
resulted  to  defoidant  In  at  leaat  these  two 
particulars  discussed. 

There  are.  other  assignments  wlilch  jHresent 
grave  and  important  questions;  but  as  the 
Jndgmoit  must  be  reversed  for  the  reasons 
given,  and  as  these  other  questions  may  not 
arise  again  In  the  event  of  a  new  trial,  we 
do  not  consider  them. 

Judgment  reversed. 

MUSSEB  and  GABBIGUES,  JJ„  Concur. 


KINO  et  al.  T.  WATSON. 
(Supreme  Gonit  of  Colorado.    July  8,  1911.) 

1.  Jttstices  of  the  Peace  (S  ISl*)— Appeai/— 
Attachment  Suit. 

Tbe  order  of  a  justice  of  tbe  peace  disaolv- 
ing  the  attachment,  made  when  be  decided  the 
main  cause  on  the  merits  for  defendant  need 
not  if  it  may,  be  appealed  from  separately;  but 
appeal  from  the  judgment  in  the  main  canse 
brings  np  tbe  attachnient  proceedings  aa  an  in- 
cident thereto,  all  to  be  tried  de  novo  In  tbe 
county  court 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
the  Peace,  Cent  Dig.  |  704;  Dec  Dig.  |  181.*] 

2.  JvencKS  op  the  Peace  (|  80*)— Attach- 

HENT— FOBTHCOinHO  BOND— LlABZLITT  OF 
SUREIlCa. 

Where  a  forthcoming  or  delivery  bond  la 
given  by  defendant  in  a  justice's  coart  to  secure, 
and  resulting  in,  release  of  attached  personal 
property,  though  tbe  justice  thereafter  finds  for 
defendant  and  dissolves  tbe  attachment  the  sure- 
ties are  still  liable  on  the  bond,  if,  on  appeal 
by  plaintiff  to  the  county  court  it  on  a  trial  de 
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novo  waien  Judgnunt  for  Urn  and  sustalnB  the 

attachment. 

[Ed.  Note.— For  other  cases,  see  Jastices  of 
the  Peace,  Cent  DI9.  f|  280-2M;  Dec.  Dig.  { 
80.*] 

3.  JUBTICM  OF  THE  PCACS  (|  86*)— ATTACH- 
UBNIV- FOBTHCOHINQ  BOHD— RIGHT  Ot  AC- 
TION—DEUAK  D . 

Jdd^nent  harinc  been  rendered  for  plaintiff 
In  an  aetioo  in  which  a  forthcoming  or  aelivery 
bond  was  giTen  for  release  of  attached  person- 
alty,  demand  on  such  defendant  for  delivery  of 
the  property  was  not  necessary  for  action  against 
the  sureties  on  the  bond,  where  neither  the 
property  nor  snch  defendant  was  within  the 
court's  Jurisdictloo.  and  defendant  conid  not  be 
found, 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  EHg.  §S  280-284;  Dec.  Dig.  8 
80.*] 

Error  to  Pneblo  County  Court;  Frank  O. 
Ulrlck,  Judge. 

Actioa  by  A.  Q.  Watson  against  Oeorge  E. 
King  and  others.  Judgment  for  plaintUf. 
Defendants  bring  error.  Affirmed. 

James  A.  Park,  for  plaintiffs  In  error.  Jo- 
seph Dye,  far  defendant  in  error. 

CAMPBELL,  C.  J.  This  Is  an  action 
against  sureties  on  a  fortbconiing,  or  deliv- 
ery, bond.  The  instrument  was  given  by  a 
defendant  in  an  action  before  a  justice  of  the 
peace,  to  secure  the  release  of  bis  personal 
property  attached  therein,  and  its  surrender 
to  defendant  by  the  constable  followed  as  the 
statute  requires.  Upon  the  trial  before  the 
justice,  judgment  was  for  defendant  and  the 
attachment  was  dissolved.  Within  the  statu- 
tory time  therefor  plaintiff  apiiealed  from  the 
Judgment  to  the  county  court  Defendant 
did  not  follow  up  the  appeal,  and  Judgment 
in  the  county  court  went  for  plaintiff,  and 
the  attachment  was  sustained.  A  special  ex- 
ecution was  Issued  out  of  the  county  court 
directing  tbe  sheriff  to  sell  the  property  there- 
tofore attached  while  the  action  was  pending 
before  the  Justice,  and  the  sheriff  made  a 
return  upon  the  writ  that  neither  defendant 
nor  the  property  could  be  found.  At  plain- 
tiff's instance  he  then  demanded  of  tbe  sure- 
ties return  of  the  property,  which  they  re- 
fused. This  action  was  thereupon  brought 
by  plaintiff  against  them  on  their  forthcom- 
ing bond.  It  was  in  the  alternative  that  If 
the  Judgment  was  for  plaintiff,  and  the  at- 
tachment was  sustained,  the  sureties  would 
restore  the  releaped  property  to  the  constible 
or  pay  plaintiff  the  amonnt  of  the  Judgment. 

[11  The  sureties,  who  wore  nnsuccessful 
below,  rely  for  reversal  chiefly  upon  the 
proposition  that  the  dissolution  of  the  attach- 
ment by  the  justice  of  the  peace,  when  he 
decided  the  cause  upon  its  merits  for  the  de- 
fendant, operated  as  a  release  of  the  sure- 
ties upon  tbelr  forthcoming  twnd.  If,  on  the 
appeal,  the  county  court  had  dissolved  the  at- 
tachment and  Its  judgment  to  that  effect  was 
not  set  aside,  the  sureties'  obligation  would 
cease.   But  tbe  judgment  of  tbe  justice  was 


not  final.  It  was  appealed  from  by  plalntiflT 
within  the  statutory  time,  and  the  cause  was 
lodged  in  tbe  county  court,  and  trial  there 
resulted  In  a  judgment  for  plaintiff,  and  the 
attachment  was  sustained.  Trial  in  the  coun- 
ty court  was  de  novo,  and,  whether  or  not 
the  order  of  the  Justice  of  the  peace  dissolv- 
ing the  attachment  is  separately  appealable, 
the  appeal  from  the  judgment  In  tbe  main 
cause  brought  up  the  ancillary  attainment 
proceedings  as  an  incident  thereto. 

The  case  at  bar  is,  in  principle,  decided 
against  the  contention  of  plaintiff  in  error 
here  in  Burtgen  v.  Kantrowlts,  15  Colo.  442, 
24  Pac.  872.  That  action  was  commenced 
before  a  justice  of  the  peace  by  attachment 
upon  promissory  notes  not  due  at  the  time. 
Tbe  affidavit  for  attachment  was  traversed 
and  the  justice  sustained  the  traverse,  dis- 
solved tbe  attachment  and  gave  Judgment 
upon  the  merits  for  defendants.  Plaintiff  ap- 
pealed from  the  justice's  judgment  to  tbe 
county  court  The  trial  there  was  In  plain- 
tiff's favor,  and  the  attiichmeut  was  sustain- 
ed. These  facts  fit  this  case  exactly.  The 
point  made  in  that  case,  when  It  reached  the 
Supreme  Court,  was  that  the  order  of  the 
Justice  dissolving  the  attachment  was  not 
appealable  and  for  this  reason  conld  not  be 
reviewed  In  the  munty  court  when  the  appeal 
was  merely  from  the  judgment  on  the  merits. 
This  court  said  the  point  was  not  well  taken, 
and  that,  where  there  was  a  final  Judgment 
for  defendants  before  the  Justice,  and  plain- 
tiff appealed  tlmefrom,  "tbe  attachment  Is- 
sue was  thereby  appealed  as  a  part  of  tbe 
main  case."  Tbe  court  ranarked  that  no 
rights  of  third  persoiu  were  involved,  and 
that  where  they  are  It  might  be  that  tbe  at- 
tachment lien  as  against  tbem  would  be  lost 
No  rights  of  tbird  persons  are  bere  asserted. 
The  sureties  upon  the  forthcoming  bond  are 
not  strangers  to  the  judgment  in  tbe  county 
court  In  the  sense  that  tbey  may,  if  at  all, 
like  a  subsequent  purchaser,  or  Incumbran- 
cer, In  good  faith,  acquire  rights  as  against 
the  plaintiff  or  defendant  in  the  action. 

Our  conclusion  is  In  line  with  the  authori- 
ties generally.  In  Drake  on  Attachment'* 
(7th  Ed.)  g  428,  tbe  learned  author  says  that 
"where  the  attachment  plaintiff  acts  prompt- 
ly in  taking  the  case  to  a  hicrber  court,  by 
appe.ll  or  writ  of  error,  opcratlii.:;  as  a  super- 
sedGiis,"  the  lien  of  the  attachiiient  Is  not  dl- 
vei^tod.  In  3  Am.  Sc.  Eng.  Enc.  of  Law  (2d 
I'M.)  p.  242,  it  is  said  that  where  "the  plain- 
tiff perfects  his  appeal  wlthiu  the  required 
statutory  time,  it  will  have  the  effect  of  pre- 
venting the  dissolution  of  the  attachment, 
which  would  otherwise  t>e  caused  by  judg- 
ment in  favor  of  tbe  defendant"  Of  course, 
if  the  (Attachment  is  not  dissolved,  the  obliga- 
tion of  the  sureties  on  a  delivery  bond  to  re- 
deliver the  attached  property.  If  the  appel- 
late court  sustains  the  attachment  Is  contin- 
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oed  as  a  remit  of  such  appeal.  Though  not 
direcOy  in  point,  Chittenden  t.  Nichols,  31 
Colo.  202,  72  Pac.  53,  which  establishes  the 
doctrine  that  a  forthcoming  bond,  though  it 
releasea  attached  property  from  the  custody 
ot  the  officer,  does  not  dissolve  the  attach- 
ment, la  In  line  with  oar  conclusion.  In  Coil- 
Mm  T.  Bums,  16  Oolo.  7,  26  Pac  145,  Mr. 
Jnstlce  HtAm,  In  speaking  of  the  method  of 
procuring  the  dissolution  of  attachments  and 
the  retam  of  the  property,  said,  If  the  specif- 
ic remedies  provided  by  the  statute  are  not 
iBVoked,  "there  seems  to  be  no  legal  alteroa- 
tire  but  for  the  levy  to  remain  in  force*  and 
for  the  sheriff  to  retain  possession  of  person- 
al property  taken  under  his  writ." 

[21  This  harmonizes  with  our  conclusion, 
which  Is  that  where  a  forthcoming  or  deliv- 
ery  bond  which  Is  given  by  a  defendant  in  a 
JiKttce's  court  to  secure,  and  is  followed  by, 
the  release  of  attached  personal  property, 
though  the  Jnstlce  of  the  peace  thereafter 
finds  for  defendant  and  dissolves  the  attacb- 
nent,  the  sureties  are  still  liable  on  their 
bond,  if,  on  a  duly  perfected  appeal  to  the 
county  court  by  plaintiff,  the  appellate  court 
•n  a  trial  de  novo  renders  judgment  for 
I^lntlff  and  sustains  the  attachment 

[H  The  further  point  Is  made  that  upon 
the  agreed  statement  of  facta  it  does  not 
appear  that  a  demand  was  made  by  plaintiff, 
Judgment  creditor,  against  defendant  for  a 
redelivery  of  the  property  to  the  constable 
•r  to  the  sheriff,  although  such  demand  was 
made  of  the  sureties,  and  Murry  v.  Ginsberg. 
10  Colo.  App.  68,  48  Pae.  968,  is  cited.  That 
case  is  antbority  for  the  contentl<m  nnder 
Its  own  facts.  Here,  however,  the  record 
shows  that  neither  the  property  nor  the  de- 
fendant was  within  the  Jurisdiction  of  the 
comtty  court  and  defendant  could  not  be 
found.  The  judgment  creditor  could  not 
theieftne.  make  demand  upon  the  judgment 
debtor  for  such  return.  The  law  does  not 
require  an  ImpoBSlbility,  and  this  action  will 
sot  be  defeated  because  demand  was  not 
made  on  a  party  who  could  not  be  found. 

Other  reasons  might  be  assigned  for  the 
affirmance  of  the  judgment  No  other  ques- 
tions argued  merit  consideration. 
Tbe  judgment  should  therefore  be  affirmed. 

QABBERT  and  HILTi.  JJ.,  concur. 


DENVER  CITY  TRAStWAT  CO.  T.  KKN- 
NBDY. 

fSopreme  Court  of  Colorado.  April  3,  1911.) 
1.  JfRT  (%  94*>— Qdalificatiohs  o»  Jubobs— 
"Within  f>Na  Tear."  ,  _„  ,  . 
Laws  inOS.  c.  116.  |  1.  provides  that  the 
fart  that  any  person  mmmoned  to  serve  as  a 
jarer  in  any  conrt  shall  have  served  as  a  juror 
tt  any  prior  term  within  one  year  next  preced- 
init  shall  be  snfficient  to  excuse  such  person  from 
Bprrfce  and  may  be  eronnil  for  chsIlenHT  for 
fsnie.   An  act  of  1889  (Mills'  Ann.  St.  jt  2595) 


used  the  language  "within  the  year  nert  preced- 
ing." and  an  act  of  1891  (Mills'  Ann.  St.  Ilev. 
Supp.  §  2609)  used  the  language  "within  one 
year  then  last  past."  Z/cId,  that,  the  act  of  1905 
means  at  any  prior  term  within  a  year  next  pre- 
ceding, regardless  of  ttv  fact  that  the  time  of 
service  may  not  have  been  within  a  year  and 
that  it  is  the  terms  of  court  whldi  control. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  i  94.* 

Por  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7497-7602.J 

2.  Appeal  and  Ebbob  ({  1045*)— Habhxbsb 

Bbrob. 

Where  a  party,  in  order  to  remove  a  juror 
subject  to  challenge  for  cause,  was  compelled  to 
use  a  peremptory  challenge  and  exhausted  them, 
he  was  entitled  to  a  review  of  the  ruling  on  his 
challenge  for  cause. 

[Bd.  Note.— For  other  caaes.  see  Appeal  and 
Error,  Cent  Dig.  »  4121-1127;  Dec.  Dig.  f 
1045.*! 

3.  Statutes  (|  ffi5*)— Construction. 

In  construmg  a  course  of  legislation,  a  on- 
struction  that  would  render  one  statute  of  no 
effect  is  to  be  avoided. 

[Ed.  Note.— For  other  cases,  lee  Statutes, 
Cent.  Dig.  U  302,  303 ;  Dec.  Dig.  |  2^.*] 

4.  Statutes  (|  ffl5*)— Conbtbuctton. 

Id  construing  statutes  constituting  a  course 
of  legislation,  such  a  construction  should  be 
adopted  as  will  give  full  force  and  effect  to  every 
word  and  expression  ;  provided  a  proper,  logical, 
and  reasonable  conclusion  can  he  deduced  by  so 
doing. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  302,  303;  Dee.  Dig.  S  225  *] 

5.  Appeal  and  Ebbob  (5  1045*)— Habiclbss 
Errob. 

Where  appellant  challenged  for  cause  a  ju- 
ror subject  to  cbsllpnge  under  the  exprpss  provi- 
sions of  a  statute  because  of  prior  service,  and 
on  the  overruling  of  tbe  challenge  challenged 
peremptorily,  and  exhausted  his  peremptory  chal- 
lenges, be  was  entitled  to  a  reversal  without 
making  a  showing  of  prejudice. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4124^4127;  Dec.  Dig.  | 
1045.*] 

Appeal  from  District  Court,  Gl^  and 
County  of  Denver;  George  W.  Allen,  Judge. 

Action  by  Mary  A.  Keunedy  against  the 
Denver  City  Tramway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defaidont 
appeals.  Reversed. 

Charles  J.  Hughes,  Jr.,  Gerald  Hughes, 
and  Howard  S.  Uobertson  (Berrien  Hughes, 
of  counsel),  for  appellant  Blcksler,  Ben- 
nett &  Nye,  for  appellea 

HILL,  J.  This  action  was  brought  by  the 
appellee  to  recover  damages  for  personal  In- 
.  juries  sustained  upon  account  of  the  aliased 
negligence  of  the  appellant  company.  The 
defendant  Interposed  two  defenses.  The  first 
was  a  general  denial  of  the  alleged  acta  of 
negligence.  The  second  was  the  afflrtuative 
defense  of  contributory  negligence  upon  the 
part  of  the  plaintiff,  without  which  it  Is  al- 
lied the  accident  would  not  have  occurred. 
A  replication  was  filed  to  the  second  de- 
fense, which  denied  all  new  matter  therein 
contained.    A  trial  by  jury  resulted  In  a 


•Ste  oUht  fisins  see  suns  topU  and  secUon  NUUBER  la  Dec  Die  ft  Am.  Dig.  Key  No.  SeriM  ft  Rep'r  IndcxM 


Digitized  by 


Google 


168 


U7  PAOIFIO  BBFOBTBB 


(Oolo. 


verdict  and  Judgment  In  favor  of  the  plaln- 
tifT  In  the  aum  of  $4,000,  from  wblcb  this 
appeal  has  been  prosecuted. 

[1]  The  first  assignment  of  error  pertains 
to  the  selection  of  the  Jury.  This  contention 
Involves  the  proper  Interpretation  of  section 
1  of  an  act  approved  April  10,  1905,  found  In 
the  Session  Laws  of  that  year  at  page  280. 
This  section  reads  as  follows:  "Section  1, 
That  the  fact  that  any  person  summoned 
in  any  way  to  serve  as  a  Juror  in  any  dis- 
trict or  county  court  shall  have  served  as 
a  juror  In  either  of  said  courts,  at  any 
prior  term,  within  one  year  next  preceding, 
shall  be  a  sufficient  excuse  for  such  'person 
from  service,  and  may  also  be  ground  for 
challenge  for  cause  to  such  Individual  sum- 
nioned."  Section  2  of  the  act  repeals  all 
bCts  and  parts  of  acts  in  conflict  or  incon- 
sistent with  the  section  above  quoted. 

It  developed  during  the  examination  of  the 
Jurors  upon  their  voir  dire  that  Robert 
Black,  one  of  their  number,  had  been  sum- 
moned In  the  district  court  on  the  19th  of 
April,  1906,  and  had  then  served  upon  the 
Jury  for  a  period  of  seven  or  eight  days; 
that  he  was  again  summoned  for  duty  on 
April  17,  1907,  and  had  served  continuously 
from  said  last-mentioned  date  up  to  and  In- 
cluding the  time  of  tbe  trial  of  this  cause, 
which  took  place  on  the  14th  of  May,  1907. 
Counsel  for  defendant  Interposed  a  challenge 
for  cause,  on  the  ground  that  the  Juror  bad 
served  at  a  prior  term  of  court  within  the 
period  of  one  year.  This  challenge  was  over- 
ruled by  the  court  with  the  remark,  "Tbe 
statute  says  served." 

[2]  Tbe  defendant  exhausted  its  four  per- 
emptory challenges,  having  used  one  of  them 
upon  the  Juror  Robert  Black.  Hence  it  Is  In 
a  position  to  urge  this  question.  United 
Workmen  v.  Taylor,  44  Colo.  373,  99  Pac. 
670. 

It  is  agreed  that  the  terms  of  tbe  district 
court  for  the  Second  Judicial  district,  where 
this  cause  was  being  tried,  commence  on  the 
second  Tuesdays  In  January,  April*  and  S^- 
tember. 

As  an  aid  in  determining  what  was  intend- 
ed by  tbis  act,  it  Is  necessary  to  Investigate 
previous  legislative  expressions  upon  this 
subject.  It ,  first  received  consideration  In 
1876.  This  act  was  repealed  and  a  new  one 
substituted  In  ISSl,  which  was  amended  by 
the  act  of  1880,  being  section  2595  of  Mills' 
Annotated  Statutes,  and  this  act  was  at 
least  in  part  repealed  by  tbe  act  of  1891.  be- 
ing section  2609,  vol.  S,  Mills'  Annotated 
Statutes.  Dill  v.  People,  19  Colo.  469,  86 
Pac.  229,  41  Am.  St  Rep.  254. 

[31  This  later  act  was,  at  least  in  the  part 
under  consideration,  repealed  by  the  act  of 
1905  above  quoted;  otherwise,  in  tbe  lan- 
guage of  Mr.  Justice  Elliott  In  the  case  of 
Dlil  V.  People,  supra,  unless  that  portion  of 
the  act  of  1905,  covering  this  question  has 
this  effect.  It  has  no  effect,  a  construction 
to  be  avoided  If  possible.   It  will  be  noted 


that  in  the  act  of  1889  the  language  used  Is 
"within  the  year  next  preceding;"  the  act 
of  1891  reads  "within  one  year  then  last 
past;"  while  the  act  of  1905  uses  the  words 
"at  any  prior  term  wltbln  one  year  next  pre- 
ceding." Hence,  when  a  comparison  is  made 
between  the  acts  of  1889,  1891,  and  1905,  it 
will  be  observed  that  they  are  quite  similar 
on  this  subject  with  the  exception  that  the 
words  "at  any  .prior  term"  are  inserted  tn 
the  act  of  1905  and  precede  the  expresBlon 
"within  one  year  next  preceding." 

[41  The  gffleral  rule  In  matters  of  this 
kind  Is  to  adopt  a  construction  that  will  give 
full  force  and  effect  to  every  word  and  ex- 
pression; provided  a  proper,  logical,  and 
reasonable  conclusion  can  be  deduced  by 
so  doing.  Lambom  v.  Bell.  18  Colo.  346.  32 
Pac.  989,  20  L.  R.  A.  241;  City  of  Denver 
CampbeU,  S3  Colo.  162,  80  Pac.  142. 

The  construction  placed  upon  this  statute 
by  the  trial  court,  and  as  contended  for  bj 
the  appellee,  makes  it  no  broader  tn  this  re- 
spect than  the  previous  act  and  renders  tbe 
words  "at  any  prior  term"  nugatory.  If 
counsel's  contention  is  correct,  these  words 
might  Just  as  well  have  been  omitted  from 
the  act.  On  tbe  other  tiand,  if  the  purpose 
was,  as  we  tbink,  to  make  It  a  ground  ot 
challenge  of  a  juror  who  had  served  upon  a 
jury  at  any  prior  term  within  the  period  of 
one  year  next  preceding,  despite  the  fact 
that  a  greater  period  of  time  than  365  days 
had  elapsed,  when  this  view  Is  accepted,  then 
full  force  and  effect  Is  given  to  the  words 
"at  any  prior  term,"  for  which  reastJns  we 
conclude  ttiat  the  language  of  this  act  means, 
as  It  says,  that,  where  any  person  has  been 
summoned  to  serve  as  a  juror  and  shall  have 
served  at  any  prior  term  within  one  year 
next  preceding,  it  means  at  any  prior  term 
within  a  year  next  preceding,  r^rdless  of 
the  fact  that  the  time  of  service  may  not 
have  been  within  a  year  from  that  date  and 
that  it  Is  the  terms  of  court  which  control. 
In  other  words,  when  the  juror  served  at  tbe 
April  term,  1906,  regardless  of  bow  short  a 
period.  It  made  it  a  ground  of  challenge  to 
any  one  who  so  desired  when  he  was  again 
called  and  sought  to  be  made  a  Juror  at  the 
April  term,  1907.  This  gives  full  effect  to 
the  entire  section  and  was  unquestionably 
what  was  Intended  by  the  language  used. 

[S]  Counsel  for  the  appellee  makes  the 
further  point,  conceding  ai^endo  the  cor- 
rectness of  this  position,  that  there  is  nothing 
In  the  record  to  indicate  that  the  defendant 
was  thereby  compelled  to  exhatist  its  last 
peremptory  challenge  on  this  juror,  hut  tliat 
they  could  have  used  one  on  him,  and  still 
have  had  three  left  They  urge  further, 
which  Is  correct,  that  the  record  does  show 
that  this  Juror  did  not  serve  on  the  Jury, 
and  they  contend:  (a)  It  Is  a  rule  of  para- 
mount Importance  that  errors  committed  In 
overruling  challenges  for  cause  are  not 
ground  of  reversal  unless  It  l>e  shown  an  ob- 
jectionable juror  was  forced  apon  the  dial- 
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lenglng  party  after  he  had  extaaaated  his  per- 
emptory challenges ;  (b)  an  objection  that  de- 
fendant was  compelled  to  accept,  because  all 
his  peremptory  cliall^iges  were  exhausted,  a 
certain  person  called  as  a  Joror  vrlll  not  be 
sustained  where  the  record  fails  to  show  that 
such  person  was  in  all  respects  alsqualifled 
to  sit  as  a  jnror ;  (c)  where  it  is  not  shown 
tbat  defendant  was  prejudiced  because  he 
WES  compelled  to  challraige  peremptorily  a 
dlsqnallfied  Juror,  the  Judgment  will  not  be 
reversed ;  and  (d)  unless  it  appears  that  de- 
feDdant  was  deprived  of  a  fair  and  Impar- 
tial trial,  the  court  will  not  leTerse.  And 
tbey  cite  Thompson  on  Trials,  9  120,  and  a 
Urge  number  of  cases  from  other  states 
Tbicb  they  claim  support  these  contentions. 

An  examination  of  the  cases  presented,  so 
far  as  we  have  been  able  to  ascertain,  does 
not  disclose  that  any  of  them  were  under  a 
statute  similar  to  ours,  which  divests  the 
court  of  any  discretion  In  the  matter.  This, 
to  say  the  least.  Is  of  vital  Importance.  In 
the  case  under  consideration,  the  Juror  was 
not  challenged  because  his  examination  dis- 
closed any  particular  bias  or  prejudice. 

The  challenge  here  was  a  statutory  on& 
The  court  did  not  attempt  to  exercise  any 
discretion,  but  held,  from  the  facts  disclosed, 
that  the  Juror  did  not  come  within  its  pro- 
visions so  as  to  make  him  subject  to  chal- 
lenge for  the  reasons  stated.  In  the  act.  In 
tbls  the  trial  court  erred,  and  It  could  be 
Jast  as  consistently  argued  that  a  judgment 
flhoold  not  be  reversed  where  the  court  had 
limited  the  number  of  peremptory  challenges 
to  less  than  the  number  allowed  by  law, 
nnless  the  complaining  party  could  show 
Bome  further  Injury  occasioned  to  him  there- 
by which  could  not  usually  be  done  In  a  case 
like  the  one  under  consideration.  Here  a 
r^bt  given  the  dtfendant  by  statute  was 
dented,  j  The  Injury  complained  of  was  the 
denial  of  a  statntory  right.  That  Is  the  er- 
ror the  court  committed,  and  that  Is  the  in- 
jury complained  of,  the  result  of  which 
compelled  the  defendant  to  exhaust  one  of 
Its  peremptory  challenges  on  this  Juror  when 
it  was  entitled  to  have  him  excused  wlthont 
BO  doing.  This  left  the  defendant  one  less 
pemuptory  challenge  to  be  used  upon  others. 
The  evidence  was  conflicting.  Had  the  ob- 
jection been  sustained,  the  personnel  of  the 
jury  would  have  been  different  As  to  what 
effect  this  might  or  might  not  have  had  upon 
the  ultimate  result  of  the  trial  is  a  matter 
of  pare  conjecture  and  is  not  for  the  trial 
Court,  or  even  this  court,  to  make  a-gu^  at. 
When  a  privilege,  which  the  Legislature  has 
Been  flt  to  give  to  a  party  litigant,  has  been 
denied  him,  and  It  Is  properly  complained 
of  on  review,  and  this  court  ascertains  that 
nich  right  was  denied  him,  It  has  performed 
its  duty.  To  go  any  further  would  be  to  add 
to  the  statute  a  matter  which  the  L^isla- 
tnre  did  not  de«n  proper  to  incorporate  in  it 
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and  Is  to  undertake  judicial  l^slation,  which 
the  courts  should  be  exceedingly  careful  to 
avoid. 

Complaint  Is  made  to  the  admission  and 
rejection  of  evidence,  the  giving  of  several 
instructions,  and  the  refusal  to  give  others 
offered  upon  behalf  of  the  defendant;  but, 
as  the  error  committed  in  the  selection  of 
the  Jury  will  necessitate  a  reversal  of  the 
judgment,  we  do  not  deem  it  necessary  to 
consider  the  other  assignments  which  have 
been  presented,  for  the  reason,  among  others, 
that  they  have  been  ably  briefed  upon  both 
sides,  and  the  views  of  each  are  now  well 
known  to  the  other.  With  the  possession  of 
this  knowledge  In  advance,  upon  a  second 
trial  many  matters  now  complained  of.  If  not 
all  of  them,  may  probably  be  eliminated  and 
thereby  avoid  any  necessity  tor  their  future 
consideration. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

CAMPBELL,  C.  J.,  and  GABBERT,  J., 
concnr. 


VBNNUM  V.  HOLMBHRG  et  al. 
(Supreme  Court  of  Colorado.   July  3,  1911.) 

1.  Appeal  ahd  Srsob  (J  982*)— Discretiow 
OP  Lower  Cotntr— Vacatihg  JunaiiENT. 

The  vacating  of  a  jud^ent  is  a  matter 
largely  within  the  discretion  of  the  trial  court, 
and  where  judgment  for  plaintiff  was  vacated 
within  the  time  provided  by  statute  upon  pur- 
ported cause  shown,  and  the  defendant  awarded 
a  new  trial,  in  which  plaintiff  acquiesced  and 
introduced  his  proof,  the  vacation  of  the  Judg- 
ment will  not  be  reviewed. 

[Ej6.  Note. — For  other  casefi,  see  Appeal  and 
Error,  Cent  Dig.  SS  3877-3879;  Dec  Dig.  | 
9S2,ri 

2.  JunGUEHT  (S  928*)— FORBION  JUDOlfBnT— 

Action  on. 

A  jnd^ent  note  was  executed  and  doliver- 
ed  Id  IIUqoib,  and  made  payable  to  an  Iliinois 
corporation,  containing  a  power  of  8ttoin», 
authorizing  any  attorney  to  appear  for  tbe  mak- 
ers, in  term  time  or  vacation,  and  without  pro- 
QPfis  to  confess  judgment  in  favor  of  the  legal 
holder  of  the  note,  and  plaintiff,  by  appearance 
of  an  attorney  of  record,  who  waived  service  ot 
process,  established  the  existence  of  the  note, 
and  in  all  other  respects  complied  with  the  con- 
ditions of  the  power  and  with  the  matters  re- 
quired ia  case  of  a  nonresident  debtor,  obtain- 
ed judgment  thereon,  which  was  entered  in  vaca- 
tion. Held,  that  the  judgment,  being  valid  un- 
der the  decisions  of  the  Illinois  Supreme  Court 
an  action  might  be  maintained  on  luch  judg- 
ment in  this  state. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  928.*]  • 

3.  JtToouENT  a  929*)— FoRBiGH  Svnawan— 
Action  on  —  Jttkisdictior  or  Foreign 

Court. 

Where  a  Jndgmoit  note,  valid  under  Uie  de- 
cisions of  Illinois,  was  executed  in  that  state, 
and  contained  a  power  of  attorney  to  confess 
judgment  In  any  court  of  record  without  process, 
an  Illinois  court  had  jurisdiction  to  enter  a 
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judgment  tfaereon  againBt  a  nonresident  defend- 
ant as  maker,  who  was  not  served  with  process 
and  such  judgment  may  be  made  the  basis  of  an 
action  in  this  state. 

[E)d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1758;  Dec.  Dig.  S  929.*] 

4.  Judgment  (J  52*)— Bt  Confession-^udo- 

MENT  NOTS. 

A  judgment  note  !s  valid  in  this  state. 
[Ed.  Note,— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  58;  Dec.  Dig.  |  52.*] 

6.  Judgment  (§  815*)— Fobeiob  Judgment- 
Judgment  OF  Statb  Coubtb  Opehativb  in 
Other  Stains. 

A  valid  judgment  of  a  court  in  the  state 
of  Illinois,  the  record  of  which  is  properly  au- 
thenticated as  provided  by  the  acts  of  Congress 
and  by  the  statutes  of  this  state,  is  entitled,  un- 
til otherwise  properly  impeaclied,  to  be  given 
such  faith  and  credit  as  it  bad  by  law  or  usage 
in  tlie  courts  of  that  state. 

[Ed,  Note,— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1445;  Dec.  Dig,  J  815.*] 

Error  to  District  Court,  Pueblo  County; 
J.  E.  Rlzer,  Judge. 

Action  by  F.  B.  Vennum  against  John  A. 
HolmLierg  and  another,  defended  by  Holm- 
berg  alone.  Judgment  for  plaintiflC  was  va- 
cated and  a  new  trial  granted,  In  which 
there  was  judgment  for  defendant,  and  plain- 
tiff brings  error.  Beversed. 

R.  A.  CrosBman  and  Hairy  L.  Kelly,  for 
plaintiff  In  error. 

HILL,  J.  Marcb  17.  1005,  the  plaintiff  In 
error  Instituted  this  action  against  the  de- 
fendants in  error,  Holmberg  and  Scott ;  the 
latter  was  not  served  with  process;  Mr. 
Holmbeiv  defends  alona  The  action  was  to 
recover  $869.80,  being  the  amount  of  a  judg- 
ment previously  secured  by  the  plaintiff 
against  the  defendants  In  the  circuit  court  of 
Ford  county.  111.,  a  court  of  general  juris- 
diction of  that  state.  The  defendant,  Holm- 
berg, interposed  several  defenses.  On  motion 
of  the  plaintiff,  all  of  his  answer,  except  the 
first  defense  (which  was  a  denial  of  the  al- 
l^atton  of  the  complaint),  was  stricken. 
June  20, 1906,  a  trial  to  the  court  resulted  In 
a  Judgment  for  the  plaintiff.  In  January, 
1007,  Mr.  Holmberg  made  application  to  have 
this  judgment  vacated  and  a  new  trial  al- 
lowed on  the  ground  of  newly  discovered  evi- 
dence. This  motion  was  allowed.  On  re- 
trial the  plaintiff  offered  In  evidence  a  certi- 
fied copy  of  the  judgment  rendered  by  the 
Illinois  circuit  court,  together  with  copies  of 
all  pleadings,  papers,  records,  and  evidence 
In  the  case,  with  the  proper  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed, 
together  with  a  certificate  of  the  judge  as  to 
the  genuineness  of  the  signature  of  the  clerk, 
and  that  said  attestation  was  In  due  form, 
also  the  attestation  of  the  clerk  to  the  genu- 
ineness of  the  signature  of  the  judge,  and  all 
other  formalities  required  In  order  that  It 
might  be  admitted  as  evidence  In  the  courts 
of  this  stata  On  objection,  the  court  re- 
fused to  admit  in  evidence  the  certified  rec- 


ords flrom  the  nihu^  court,  or  aoy  part  of 
them,  and,  nimn  motion  of  the  defendant, 
Holmberg,  ordered  that  the  cause  be  dis- 
missed, and  that  the  defendant  recover  from 
the  plaintiff  bis  costs  to  be  taxed,  and  tbat 
ezecuti<m  Issue,  etc. 

The  plaintiff  telngs  the  case  here  for  re- 
view upon  error,  and  assigns  sundry  errors 
pertaining  to  the  mling  of  the  court  in  va- 
cating the  former  judgmmt  altered  In  his 
favor;  and,  in  sustaining  the  objection  to 
the  introduction  in  evidence  of  the  Illinois 
record,  be  asks  tbat  the  cause  be  reversed, 
and  the  wlglnal  judgment  be  reinstated. 

[1]  We  do  not  think  this  latter  request 
should  be  entertained.  The  judgment  was 
vacated  within  the  time  provided-by  statute^ 
upon  purported  cause  shown,  and  the  defend- 
ant awarded  a  new  trial,  in  which  the  plain- 
tiff acquleseed  and  introduced  Its  proof ; 
this  judgment  against  the  plaintiff  became 
the  final  judgment  in  the  case.  The  va- 
cating of  a  judgmoit  and  the  granting  of  a 
new  trial  are  matters  largely  within  the  dis- 
cretion of  the  trial  court,  and  we  are  not 
prepared  to  say  there  was  an  abuse  of  sueli 
discretiw.  Under  these  circumstances,  we 
will  limit  our  review  to  the  proceeding  at 
the  trial  upon  which  this  final  jui^pnent  was 
entered. 

The  defendant  has  made  no  appearanra  in 
this  court,  aad.we  are  not  advised  as  to  his 
position  concemliv  the  ruling  in  the  rejec- 
tion of  the  record  testimony  offered  from  the 
Illinois  court.  The  only  Information  we  have 
of  his  portion  is  the  substance  of  tbe  ob- 
jections made  at  tbe  time;  these  are  quite 
indefinite.  Tbe^  state  tbat  tike  same  did  not 
properly  show  a  good  and  valid  judgment  en- 
tered by  a  competoit  court,  or  a  judgment 
entered  by  a  court  having  jurisdiction  over 
the  person  of  the  defoidaut,  or  through  an 
appearance  of  attorn^,  or  by  any  appear- 
ance whatever;  tbat  on  tbe  face  ot  tbe  ca- 
tificate  the  record  shows  tbat  the  pretended 
judgment  Is  not  a  judgment  under  the  laws 
of  Illinois ;  that  the  same  is  not  a  judgment 
to  be  recognized  under  the  comity  of  states^ 
by  this  court,  for  the  reason  that  the  court 
had  no  jurisdiction  to  enter  said  judgment, 
and  the  clerk  pretending  to  enter  such  Judg- 
ment In  vacation  had  no  authority  to  enter 
tbe  same;  that  it  appears  from  said  rec- 
ord that  the  circuit  court  of  Ford  county, 
111.,  did  not  have  jurisdiction  over  this  de- 
fendant to  enter  such  judgment. 

Tbe  record  proof  offered  shovrs  tbat  the 
judgment  was  entered  upon  a  note  dated  at 
Bloomlngton,  111.,  March  11,  1004,  executed 
by  the  defendants,  made  payable  and  deliv- 
ered to  Wm.  R.  White  Company,  an  Illinois 
corporation.  This  note  was  what  Is  common- 
ly known  as  a  judgment  note  containii^  a 
power  of  attorney,  authorizing  any  attorn^ 
of  any  court  of  record  to  at^war  for  the 
makers  thereof,  in  term  time  or  vacation,  at 
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any  time  after  date,  and  without  process  to 
coufess  Jud£ment  in  faror  of  tlie  legal  bolder 
of  tbe  note. 

{2]  This  record  further  discloses,  that  the 
jadgment  was  entered  in  vacation,  by  the 
clerk,  npon  this  Judgment  note  providing 
tberefor;  that  an  attorn^  of  that  court 
appeared,  waived  service  of  process,  and  in 
oth^  respects  complied  with  the  conations 
of  ttie  power  contained  in  the  note.  Tlie  ez- 
ccQtlon  of  tbe  note  by  tlie  defendants  was  es- 
tablished In  tbe  numner  provided  by  tbe  laws 
of  Illinois,  and  all  other  matters  required  in 
cue  of  a  resident  debtor  were  compiled  with, 
n>  that  the  only  two  contentions  coutained 
In  tbe  objections  of  defendant,  as  we  gathei 
froiu  the  record,  are  the  entry  of  tbe  Judg- 
meat  during  the  vacation  period,  and  the  fact 
that  the  defendants  were  nonresidents  of  the 
state,  and  presumably  b^ond  Its  boundaries 
and  residing  within  the  state  of  Ck>lorado  at 
the  time  the  suit  was  Instituted  and  the  Judg- 
ment rendered,  and  that  no  personal  service 
was  made  upon  them. 

The  first  contention  has  r^atedly  been 
pasBed  ui>on  by  the  Supreme  Court  of  Illinois, 
and  tbe  validity  of  such  notes  is  expressly 
recognized  by  statute  in  that  state.  In  the 
case  of  Little  et  al.  v.  Dyer,  138  111.  272,  27 
N.  &.  909,  S2  Am.  St.  Rep.  140,  the  court  said: 
*  •  The  Judgments  provided  for  in 
tlie  section  are  such  as  can  be  entered  Indlffer^ 
ently,  'either  in  term  time  or  vacation,'  and 
the  authority  to  enter  the  Judgments  by  con- 
fession is  Just  as  broadly  given  to  the  cleric 
acting  in  vacation  as  it  is  to  the  court  acting 
in  term  time."  In  Thomas  v.  Mueller  et  al., 
106  111.  43,  the  court  says:  "•  *  •  Al- 
though the  confraslou  was  entered  under  the 
statute  by  the  clerk,  as  it  was  authorized 
the  statute,  we  must  presume  It  is  regular, 
aoless  shown  not  to  be  by  the  flies  in  tbe 
case,  or  otherwise."  In  JoUet,  etc.,  Co.  v. 
Ingalla,  23  111.  App.  50,  the  court  says:  "All 
that  Is  required,  however,  in  order  to  impose 
npon  the  clerk  the  duty  to  enter  up  the  Judg- 
ment by  confession  in  vacation,  Is  that  the 
papers  Qled  with  him  make  out  a  prima  facie 
rase;  and  such  judgment  will  be  presumed 
to  I*  regular,  unless  shown  not  to  be  so  by 
the  files  in  the  case,  or  otbe^^Yise."  To  the 
same  eflfect  are  Keith  v.  Kellogg,  97  111.  147; 
Coe  V.  Ilallani,  173  111.  461,  50  N.  E.  1072; 
Blake  V.  State  Bank  of  Freeport,  178  111.  1S2, 
S2  N.  B.  957. 

[3-5]  The  other  objection  to  the  admission 
of  this  offered  proof  must  pertain  to  tbe 
right  of  the  Illinois  court  to  enter  a  Judg- 
ment upon  a  Judgment  note  against  a  non- 
resident defendant,  who  was  not  served  with 
process.  There  Is  nothing  In  this  contention. 
The  record  ottered  sbows  that  this  note  bears 
date  at  Bloomlugton,  111.,  payable  there;  that 
the  power  of  attorney  authorizes  the  confes- 
sion of  Judgment  in  any  court  of  record.  The 
validity  of  a  Judgment  note  is  recognized  in 


the  courts  of  the  state  of  Illinois,  as  well 
as  this  state.  Cross  et  al.  v.  Moffat,  11  Colo. 
210,  17  Pac  771.  The  fact  that  the  defendant 
was  a  nonresident  of  the  state  in  which  the 
note  was  executed  and  made  payable  Is  no 
defense  to  the  entering,  by  confession,  of  a 
Judgment  thereon  in  the  state  of  its  execu- 
tion, and  where  It  was  to  be  paid.  As  we  view 
It,  the  record  offered  shows  a  valid  Judgment 
under  tbe  laws  of  Illinois,  and  was  properly 
authenticated  as  provided  by  tbe  acts  of 
Congress,  as  well  as  by  our  statutes,  and.  un- 
til otherwise  properly  Impeached,  was  enti- 
tled to  be  given  such  faith  and  credit  as  It 
had  by  law  or  usage  in  the  courts  of  tbe 
state  in  which  it  was  rendered,  and  the  court 
erred  In  refusing  to  admit  it  as  evidence. 

For  the  reasons  stnted,  tbe  Judgment  Is  re- 
versed, and  tbe  cause  remanded  for  a  new 
trial. 

Reversed. 

GAMPBELU  C  J.,  and  OABSERT,  J., 
concur. 


BRADBUR7  t.  WHITNET. 
(Supreme  Court  of  Oolorado.   July  3,  1911.) 

1.  Appeal  and  Ebror  96e*)— Review— Dts- 
OBtrnoN  OF  Court— Continuance. 

Rev,  Code,  S  194.  provides  thnt  postpon«- 
ment  of  a  trial  for  absence  of  evidence  shall 
only  be  granted  upon  affidavit  ehowing  the  ma- 
tenality  of  the  evidence  and  that  due  diligence 
has  been  used  to  procure  it.  Ad  af&davit  stated 
that  an  abaent  witness  had  been  snddenly  called 
out  of  the  state  and  that  hia  testimony  was  very 
material,  though  the  affiant  admitted  that  he 
did  not  know  what  it  would  be.  The  affiant  al- 
so Rtated  that  another  absent  witness  was  am 
engineer  on  a  railroad  and  that  a  letter  ad- 
dressed to  tiim  throuf^  the  railroad  company 
had  not  been  answered.  The  action  was  in- 
stituted about  ten  months  before  trial.  ffcM, 
that  the  discretion  of  tbe  trial  court  In  overrul- 
ing the  motion  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3837;  Dec.  Dig.  {  9G6.«] 

2.  JUDQMRNT    a    138*)  — DBTAULT— SBTTIIie 

Aside— Grounds, 

Where  defendant's  attorney  and  agent  re- 
fused to  participate  In  an  action  after  defend- 
ant'a  motion  for  continuance  had  been  over- 
ruled, defendant's  motion  to  vacate  the  judg- 
ment, made  under  Rev,  Code,  i  81,  providing 
that  the  court  may.  upon  such  terms  as  may  be 
jvft,  relieve  a  party  from  a  judgment  takea 
ap-ninst  him  through  mistake,  inadvertence,  sur- 
prise, or  excusable  neslect,  cannot  be  sustainei 
merely  because  the  evidence  of  the  plaintiff  was 
insufficient  to  support  a  verdict,  for  the  defend- 
ant should  have  made  his  defense  and  moved  for 
nonmiit 

[Ed.  Note. — For  other  cases,  see  JudiiTuent. 
Cent.  Dig.  {|  249-254;  Dec.  Dig.  {  i;!».«J 

Error  to  District  Court,  Otero  County; 
Charles  S.  Essex,  Judge. 

Action  by  Edd.  O.  Whitney  against  W.  O. 
Bradbnry.  From  a  Judgment  for  i^aintlff, 
defendant  brings  error.  Affirmed. 

Fred  A.  Sabin,  for  plaintiff  In  error. 
Glenn,  Beall  &  Gobin,  for  defendant  In  error. 
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MUSSER,  J.  An  action  was  commenced  In 
tbe  district  court  of  Otero  connty  by  Whit- 
ney, as  plaintiff;  against  Bradbury,  as  de- 
fmdant,  to  recover  for  a  certain  amoant  of 
bay,  allied  to  bave  bem  sold  and  delivered 
to  tbe  defendant  Tbe  defendant  answered, 
substantially  denying  tbe  allegations  of  tbe 
complaint  Tbe  case  was  regularly  set  for 
trial  on  July  9tb.  Before  tbe  day  of  trial, 
tbe  defendant's  attorney  was  compelled  to  go 
Bast  on  important  business.  He  left  tbe  mat- 
ter In  ebarge  of  anotber  attorney,  and  so  In- 
formed tbe  defendant  On  the  trial  day,  a 
motion  for  a  continuance,  supported  by  affi- 
davit, was  presented  by  this  other  attorney 
to  the  court  The  motion  was  based  upon 
tbe  ground  that  the  defendant  could  not 
safely  proceed  to  trial  on  account  of  tbe  ab- 
sence of  certain  witnesses.  Tbe  motion  for 
a  continuance  was  denied.  Tbe  case  was 
called  for  trial.  For  some  reason,  tbe  attor- 
ney, who  had  been  left  in  charge  of  tbe  mat- 
ter, withdrew  when  the  continuance  was  de- 
nied, and  it  appears  that,  at  tbe  trial,  plain- 
tiff and  hia  counsel  were  present  while  the 
defendant  came  not  either  In  person  or  by 
attorney.  A  trial  was  bad,  evMence  Intro- 
duced on  the  part  of  plaintiff,  and  a  verdict 
returned  against  the  defendant  upon  which 
verdict  a  Judgment  was  entered  on  July  0th. 
Nothing  more  was  done  hi  tbe  case  until  Au- 
gust 16tb,  wben  the  defendant  filed  a  motion 
to  vacate  and  set  aside  tbe  verdict  of  the 
{ury  and  the  Judgment  entered  thereon,  on 
grounds  which  were  briefly,  In  substance, 
that  tbe  bay  mentioned  in  tbe  complaint  was 
sold  and  delivered  to  another  party  and  not 
to  tbe  defendant  and  tbe  defendant  was  not, 
In  any  manner,  liable  for  it;  that  while  tbe 
defense  had  been  fully  set  forth  in  tbe  an- 
swer, there  bad  never  been  any  trial  of  the 
Issues,  and  the  defendant  did  not  have  bis 
day  in  court;  that  bis  failure  to  make  a 
defense  was  through  no  fault  of  bis  and  was 
entirely  excusable ;  that  the  defendant  lived 
in  Denver,  and  was  not  In  possession  of  all 
tbe  facta  necessary  to  his  defense,  and  the 
evidence  of  certain  agents  and  wnployfis  of 
tbe  defendant  at  tbe  time,  was  necessary  to 
establish  the  defense;  that  for  certain  rea- 
sons mentioned,  tbese  wibiesses  could  not 
be  obtained  at  the  trial,  and  the  facts  to 
wUcb  they  .would  testify  were  set  out ;  that 
tbe  attorney  of  the  defendant  was,  on  tbe 
6tta  day  of  July,  peremptorily  called  Bast 
on  business,  which  had  been  pending  for  some 
months;  that  he  left  tbe  case  in  charge  of 
another  attorney,  not  knowing  that  the  wit- 
nesses would  or  could  not  be  present,  but  be- 
lieving that  at  least  one  would  be;  that  In 
consequence  of  the  absence  of  said  vrltnesses, 
no  tratimony  was  introduced  on  behalf  of  de- 
fendant and  that  the  testimony  Introduced 
on  behalf  of  plaintiff  was  Insufladent  to  en- 
title the  plaintiff  to  recover.  A  transcript  of 
plaintiff's  testimony  was  introduced  in  sup- 
port of  tbe  motion.  This  motion  was  made 
under  section  81,  Rev.  Code,  which  provides 


that  the  court  may  **Qpan  such  terms  as  may 
be  Just  and  upon  payment  of  cost^  relieve 
a  party  or  bis  1^1  representaUves  from  a 
Judgment  order  or  oth«r  proceeding,  taken 
against  blm  through  mistake,  inadrertoice, 
surprise  or  excusable  ne^ect"  The  motion 
to  vacate  was  overruled.  The  def^dant 
made  a  strong  showing  of  merit  in  connection 
with  this  motion,  but  no  matter  bow  much  it 
may  be  desired  to  afford  relief,  this  court 
cannot,  on  review,  reverse  the  Judgment 
without  overturning  some  well-establisbed 
rules  of  practice  enjoined  both  by  statute 
and  by  previous  decisions.  For  nearly  a 
month  previous  to  tbe  day  fixed  for  trial,  tbe 
defendant  had  full  notice  that  tlie  ease  was 
set  for  trial.  The  motion  for  a  contlnoance 
was  presented  on  the  trial  day,  Just  before 
or  at  tbe  time  the  case  was  called. 

[1]  If  section  421,  Rev.  Code,  wHI  pennlt 
a  review  of  tbe  action  of  the  court  upon  the 
motion  for  a  continuance,  that  action  cannot 
be  disturbed.  It  has  been  repeatedly  said 
by  this  court  that  a  motitni  for  a  continu- 
ance is  addressed,  in  a  large  degree,  to  tbe 
discretion  of  the  trial  court,  and  the  ruling 
thereon  will  not  be  disturbed,  unless  it  ap> 
pears  that  there  was  an  abuse  of  discretion. 
Dawson  r.  Coston,  18  Colo.  483,  S3  Fac  189; 
Michael  T.  Mills.  22  Colo.  439,  45  Pac.  429; 
Purse  V.  Pnroell,   48  Colo.  00,  9B  Pac.  29L 

Section  194,  Rev.  Code,  provides  that  "a 
motion  to  postpone  a  trial  on  grounds  of  the 
absence  of  evidence  shall  only  be  made  npon 
affidavit  showing  tlie  materiality  of  the  evi- 
dence expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  procure  it"  The 
motion  for  a  continuance  in  this  case  asked 
for  a  postponement  until  the  next  term  of 
the  court  Reference  to  section  1458  of  tbe 
Revised  Statutes  reveals  that  tbe  trial  day 
on  July  9tb  was  in  tbe  June  term  of  tiie  dis- 
trict court  then  in  ses^n.  The  next  term 
of  the  district  court  began  on  the  third  Mon< 
day  In  October.  The  record  does  not  disclose 
that  tiie  June  term  was  about  to  aid  in  July. 
It  does  not  appear  that  It  was  at  all  nec- 
essary to  postpone  the  trial  of  the  case  nntll 
October,  or  that  the  evidence  desired  could 
not  have  been  procured  long  before  October 
and  before  tbe  adjournment  of  tbe  June  term 
by  the  exercise  of  due  diligence.  The  affi- 
davit stated  that  one  of  the  wltnessea  had 
been  suddenly  called  out  of  the  state,  but 
It  is  not  made  to  appear  that  he  would  not 
return  until  October,  or  until  after  tbe  ad- 
journment of  tbe  June  term  of  court  or  that 
his  deposition  could  not  be  taken.  Further- 
more, tbe  matoiality  of  the  testimony  ex- 
pected to  be  obtained  from  him  was  not 
Bhown  by  the  affidavit  as  the  statute  re- 
quires. In  fact  tbe  affidavit  said  that  the 
affiant  was  not  informed  as  to  the  nature 
of  the  testimony  that  the  witness  would  glve^ 
but  affiant  had  been  Informed  tbat  It  was 
material.  Wben  the  affiant  said  merely  that 
the  tefitimony  was  material,  he  stated  only 
a  legal  conclusion,  and  when  he  said  that  he 
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41d  not  know  what  the  testimony  would  be, 
he  certainly  failed  to  show  the  materinllty 
of  the  erldaice  expected  to  be  procured  from 
the  witness.  As  to  the  other  witness,  it 
was  made  to  appear  that  he  was  an  engineer 
—whether  civil  or  locomotive  is  not  stated— 
and  that  be  was  In  the  employ  of  a  certain 
ranroad  company  somewhere  upon  the  line 
of  Its  road,  and  the  only  effort  made  to  find 
him  was  to  address  a  letter  to  him  throngh 
the  railway  company,  which  had  not  been 
answered  on  the  day  of  triaL  The  action 
was  commenced  in  September,  about  10 
months  before  the  day  of  trial.  It  bad  been 
set  for  trial  almost  a  mouth  before  the  trial 
day.  Under  the  drcnmstances  appearing  la 
the  affidavit  for  continuance,  the  trial  court 
may  well  have  thought  that,  as  to  one  wit- 
ness, the  affidavit  failed  to  show  the  materi- 
ality of  the  evidence  expected  to  be  pro- 
cnred.  and  aa  to  the  other,  that  dne  dili- 
gence was  not  exercised  to  procure  his  tes- 
timony.  As  the  statute  requires  these  mat- 
ters to  be  shown,  this  court  cannot  say  that 
the  lower  court  did  not  wisely  elerdse  its 
dlHretton  in  denying  Uie  motion  for  a  con- 
tlnoance. 

[2t  The  defendant  In  error  Insists  that  the 
condition  of  the  record  is  such  that  the  suffi- 
ctmcy  of  the  evldoioe  to  sustain  the  Judg- 
moit  cannot  be  reviewed.  The  plaintiff  in 
error  does  not  ask  that  this  evidence  be  re- 
viewed. He  says  that  It  was  Introduced  sole- 
ly to  show  merit  In  connection  with  bis  mo- 
tion to  vacate  the  Judgment.  If  It  is  con- 
sidered for  that  purpose,  and  it  is  found  that 
the  showing  of  merit  was  suflSclent,  that 
ftlooe  would  not  be  sufficient  to  warrant  a 
court  In  setting  aside  a  Judgment.  One  or 
more  of  the  statutory  grounds  must  exist. 
Id  this  case,  none  of  the  statutory  grounds 
are  present  The  Judgment  was  not  taken 
against  the  defendant  "through  mistake.  In- 
advertence, snrprise  or  excnsable  neglect,"  as 
those  terms  are  understood  in  such  a  stat- 
ute, nor  can  the  statute  apply  here.  1  Free- 
man on  Judgments,  H  105,  113  et  seq;  1 
Black  on  Judgments,  S  335  et  seq. 

The  defendant  knew  the  case  was  set  for 
trial.  He,  or  his  representative,  must  have 
known  that,  after  the  motion  for  a  continu- 
ance was  overruled,  the  trial  would  proceed, 
and  that  the  plaintiff,  in  all  probabiU^, 
would  take  Judgment  against  Urn.  His  ab- 
sence from  the  trial  was  not  caused  by  any 
mistake,  inadverteoce,  surprise  or  excusable 
neglecL  His  private  secretary  was  present, 
and  made  the  affidavit  for  a  continuance,  and 
la  it  stated  that  he  knew  more  about  the 
matter  than  the  defendant  himself.  He  must 
have  known  something  about  the  authority 
of  the  man  who  twnght  the  hay  to  bind  the 
defendant  There  was  another  man  down 
there  who  aitpean  to  have  known  a  great 
deal  about  tbe  matter.  The  private  secre- 
tuy  and  attorn^  should  have  participated 


in  the  trial  and  not  have  deliberately  with- 
drawn therefrom.  Oo  a  motion  for  a  non- 
suit the  Insufficiency  of  the  evidence  for 
plaintiff  could  have  been  shown  to  the  court 
and  the  court  might  have  found  It  insuffi- 
cient If  the  court  would  not  have  done  so, 
such  evidence  as  was  at  hand  could  hsve 
been  presented.  If  the  verdict  went  agalnnt 
the  defendant  then  he  could  have,  in  apt 
time,  filed  and  ^rgued  a  motion  for  a  new 
trial.  If  all  failed  below,  he,  having  saved 
all  necessary  exceptions,  could  have  come  to 
this  court  with  a  record,  proper  to  be  review- 
ed on  all  matters  set  forth  in  the  motion  to 
vacate.  The  motion  to  vacate  the  Judgment 
was.  In  substance,  a  motion  for  a  new  trial, 
made  long  after  the  time  limited  for  the  fil- 
ing of  such  a  motion. 

Under  tbe  circumstances,  there  is  nothing 
that  this  court  can  do  but  affirm  the  Judg- 
ment and  the  same  is  accordlnfi^  done. 

Judgmmt  affirmed. 

CAMPBELL,  a  J.,  and  0ABBI00E8»  3^ 

concur. 


SILVEB  MOUNTAIN  MIND  00.  T.  ANDER- 
SON. 

(Supreme  Ooart  of  Colorado.   July  8,  1911.) 

1.  APPEAL  AND  EbBOB  (S  22*)— JtrBISDICnOK- 
ESTOPFBL— PBOCEBniNO  TO  TaiAL. 

Where  plaintiff  was  granted  an  appeal  from 
the  count;  court  to  tbe  district  court,  and  de- 
fendant after  its  motion  to  dLsmisa  the  appeal 
for  want  of  jurisdiction  was  denied,  tried  tbe 
case  without  in  any  way  reserving  tights  by 
special  appearance,  it  is  estopped  from  contest- 
ing the  jurisdiction  of  the  district  court 

[Ed.  Note.~For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  98;  Dec.  Dig.  }  22.^ 

2.  Pbincipai.  akd  Aobrt  (I  23*}— EviDsnox 

OP  AOKNCT— SUFFICIEWCT. 

On  BQ  Issue  as  to  whether  a  person  with 
whom  plaintiff  dealt  was  defendant's  agent  evi- 
dence held  sufficient  to  sustain  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  41;  Dec  Dig.  S  23.*] 

3.  PBinciPAL  AND  Agent  (J  20*)— Bvidiscb 
or  Agenot— Aduissibilitt. 

Facta  which  tend  to  show  recognition  by  the 
principal  of  the  authority  of  aa  alleged  agent 
are  admissible  in  proof  of  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  H  37,  38;  Dec  Dig.  |  2().«] 

4.  Pbincipai.  and  Agent  (|  116*)  — Undis- 
closed LiUITATIOn  OF  AUTHOBITT. 

The  principal  Is  bound  by  the  acts  of  his 
agent  to  the  extent  of  his  apparent  authority, 
unless  the  real  extent  of  his  power  be  brought 
to  the  knowledge  of  the  other  party. 

[B)d.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  U  377,  377H;  Dec  Dig.  | 
116v*] 

6^  PUNOIPAL  AND  AOBNT  (8  28*)— SVIDKROI 

OP  AoEHCT- Weight  and  Sufpicicnct. 
Agency  may  be  established  by  evidence  of 
facts  and  circumstances  from  which  its  exist- 
ence may  be  proven  to  the  satisfaction  of  tiie 
Jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Gent  Dig.  |  41 ;  Dec  Dig.  |  23.*P 
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BEPORTEB 


(Oolo. 


Appeal  from  District  Court,  Clear  Creek 
County;  Flor  Ashbaugb,  Judge. 

Action  by  Axel  F.  Acderson  against  tbe 
Silver  Mountain  Mine  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appenla.  Affirmed. 

E.  M.  8abin.  fOr  appellant  Jobn  J.  White, 

for  appellee. 

HILL,  J.  Appellee  brougbt  suit  In  tbe 
coimty  court  of  Clear  Creek  county  against 
apiiellant  to  recover  upon  several  causes  of 
action;  the  first  of  wblcb  was  for  goods, 
wares,  and  merchandise  alleged  to  hare  been 
sold  and  delivered  to  It  by  blm  at  Its  re- 
quest. Tbe  otbers  were  for  accounts  as- 
sifiiied  to  blm,  some  of  which  were  for  mer- 
chandise alleged  to  have  been  sold  and  de- 
livered to  the  defendant,  and  others  for  work 
and  latior  performed  for  it  at  Its  request. 
The  defendant  denied  the  allegations  of  the 
complaint.  A  trial  to  a  Jury  resulted  In  a 
verdict  and  Judgment  for  tbe  plaintiff;  the 
defendant  appealed  to  tbe  Court  of  Appeals, 
which  action  was  later  transferred  to  this 
court,  and  the  Judgment  reversed,  and  tbe 
cause  remanded  for  a  new  trial.  41  Colo. 
123,  92  Pac.  226.  Thereafter,  on  November 
23,  1907,  by  stipulation  of  tbe  attorneys  In 
open  court,  the  cause  was  set  for  trial  De- 
cember tbe  14tb.  On  December  2d  by  stipu- 
lation of  counsel,  that  order  was  vacated. 
On  the  27th  of  tbe  following  January,  by 
stipulation  of  counsel  in  writing,  the  cause 
was  again  aet  for  trial  for  February  6th 
following,  on  wblcb  date  the  defendant,  by 
Its  counsel.  In  open  court,  obtained  leave  to 
file  a  written  traverse  to  plaintiff's  amended 
affidavit  In  attachment.  Tbe  record  shows 
that  counsel  for  the  plaintiff  appeared  spe- 
cially for  the  sole  purpose  of  resisting  this 
application.  Tbe  record  then  reads:  "And, 
now,  again,  on  this  5th  day  of  February,  A. 
D.  1008,  this  matter  coming  on  for  trial  ac- 
cording to  previous  assignment,  whereupon 
comes  said  defendant,  by  Its  attorney,  E.  M. 
Sabln.  Esq.,  the  plaintiff  not  appearing  either 
in  person  or  by  bis  attorney,  whereupon,  on 
motion  of  said  defendant  It  Is  ordered  by  tbe 
court  that  this  cause  be  and  tbe  same  is 
hereby  dismissed  at  the  costs  of  tbe  aald 
plaintiff  to  be  taxed.  And  ttte  attachment 
herein  released  and  let  ^ecution  Isane.** 
Following  this,  on  the  same  date,  the  record 
reads :  "And  now  again  on  this  5th  day  of 
February,  A.  D.  1908,  come  the  said  parties 
by  their  respective  attorn^;  and  thereupon 
this  cause  coming  on  to  be  beard  upon  the 
motion  of  said  plaintiff  to  set  aside  the  Jodg- 
ment  herein  and  for  a  nev  trial  of  tills  cause 
is  argued  by  coansel,  and  the  conrt  h^g 
now  sufficiently  advised  In  tbe  premises  doth 
deny  said  motion."  On  the  same  date  the 
plaintiff  prayed,  and  was'  granted,  an  appeal 
to  the  district  conrt;  bond  was  fixed,  fur- 
nished, etc.  The  defendant  filed  the  follow- 
ing motion  In  the  district  court:  "Comes 
now  the  defendant  herein,  hy  B*  M.  Sabin, 


Esq.,  its  attorney,  and  mores  the  conrt  that 
tbe  above-entitled  cause  be  dismissed  for 
the  following  reasons,  to  wit:  (1)  That  the 
court  has  no  Judlsdlction  of  either  the 
parties  or  the  subject-matter.  0Si  That  tbe 
plaintiff  had  no  right,  power  or  authority 
to  take  an  appeal  from  the  county  conrt  of 
Clear  Creek  county  to  this  court"  This 
motion  was  denied;  tbe  cause  was  tried  to  a 
Jury,  upon  the  pleadings  as  filed  In  the  coun- 
ty court  The  defendant  by  Its  counsel, 
participated  in  the  cross-examination  of  wit- 
nei^ses,  the  offering  of  instructions  to  tbe 
Jury,  tbe  arguments,  and  bad  admitted  In 
evidence  certain  exhibits  offered  and  received 
in  connection  with  his  cross-examination  of 
the  plaintiff's  witnesses,  although  the  de- 
fendant did  not  offer  any  direct  evidence 
upon  its  own  behalf.  The  Judgment  was 
in  favor  of  tbe  plaintiff;  the  defendant  ap- 
peals. 

[1]  But  two  assignments  of  error  are 
uiged.  Tbe  first  Is  that  the  district  court 
should  have  granted  the  motion  to  dismiss 
the  appeal  and  was  without  Jurisdiction  to 
proceed  to  a  trial  of  the  cause.  The  ap- 
pellant's contention  Is  that  no  final  Judgment 
was  entered  In  the  county  court  and  the 
district  court  acquired  no  Jurisdiction  to 
bear  or  try  the  case.  It  is  ui^^  that  the 
order  of  tbe  county  Judge  vma  Interlocutory, 
from  which  no  appeal  would  He;  that  plain- 
tiff bad  the  right  to  bring  another  salt;  that 
tbe  order  of  dismissal  In  the  county  court 
was  not  a  Judgment  upon  the  merits;  tbat 
the  dismissal  amounts  to  a  voluntary  non- 
suit, from  which  no  appeal  will  He-  The  ap- 
pellant ifi  not  in  a  position  to  urge  this  con- 
tention, and  It  is  unnecessary  to  pass  upon  It 
Its  appearance  by  its  motion  to  dismiss  tbe 
appeal  In  the  district  court  was  not  limited 
to  that  purpose.  It  was  In  tbe  nature  of  a 
general  appearance;  when  that  motion  was 
overruled.  It  continued  such  appearance,  and. 
by  Its  counsel,  tried  tbe  case  upon  Its  merits. 
cro!!S-examlned  witnesses,  introduced  docu- 
mentary evidence,  offered  instructions,  filed 
Q  motion  for  a  new  trial,  and  in  all  respects 
submitted  to  the  Jurisdiction  of  tbe  court 
without  In  any  way  reserving  any  rights  by 
special  appearance.  Tbe  district  conrt  is  a 
court  of  general  Jurisdiction,  and  if  the  ap- 
pellant is  correct  In  its  contention,  having 
failed  to  rely  on  its  rights,  It  is  predncled 
from  contesting  tbe  Jurisdiction  of  the  dis- 
trict court,  having  once  submitted  Itself  to 
Its  Jurisdiction,  It  cannot  again  diallenge  it 
at  pleasure.  To  permit  it  to  contend,  first 
tbat  the  conrt  had  no  Jurisdiction  and  there- 
after to  give  tbe  court  Jurisdiction  by  pro- 
ceeding with  tbe  trial  of  the  cause  and  then 
when  the  Judgment  is  ascertained  to  be  ad- 
verse to  Its  contention  to  permit  it  to  again 
ralne  the  question  of  Jurisdiction,  would  be 
trifling  with  the  court  The  district  conrt 
has  Jurisdiction  of  appeals  from  tiie  county 
court  and  of  the  parties  in  such  actions  gen- 
erally.  It  Is  not  claimed  that  the  county^ 
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court  did  not  have  Jurisdiction  of  the  par- 
ties to  tlie  action,  nor  of  tbe  subject  of  the 
contFOTeny.  Eliminating  tbe  question  of 
tbe  regnlarity  of  the  appesl,  the  defendant, 
by  Its  actions,  elected  to  proceed  with  the 
trial  of  the  cause  and  did  so.  Having  done 
so  it  cannot  now  be  heard  to  complain  and 
be  allowed  tbe  privilege,  Btt&  ascertaining 
tbe  result,  to  elect  to  have  tbe  benefit  of 
the  two  positions  which  are  Inconslst^t  with 
cadi  other.  Smith  et  al.  t.  District  Court, 
ete^  4  Colo.  235:  G.  G.  R.  Co.  v.  Caldwell,  11 
Colo.  545, 19  Pac.  512;  Schoolfleld  t.  Bmnton 
et  aL,  20  Colo.  130,  36  Paa  1103;  Gunnlng- 
bsm  T.  Bostwlck,  7  Colo.  App.  169,  43  Pac. 
151;  Fairbanks.  Morse  ft  Go.  t.  Blacleod  et 
aL,  8  Colo.  App.  190,  45  Pac.  282. 

[2]  The  second  contention  pertains  to  the 
nifflclency  of  the  evidence^  It  was  agreed 
durhig  the  trial  that  the  record  might  show 
that  if  tbe  defendant  company  was  liable  at 
all  It  was  liable  for  tbe  amount  sned  for  in 
tbe  complaint  ^e  following  statement  was 
made  at  the  Ume,  by  its  counsel:  "In  other 
words,  the  defm^nt  company  does  not  dis- 
pate  tbe  amount  sued  for,  but  does  dispute 
Its  liahUity  and  admits  thnt  tbe  defendant 
bas  not  paid  the  aeconnts."  Tbe  appellant 
contends  that  the  question  of  agency  was  an 
Important  one,  and,  before  tbe  plaintiff  could 
lecorer,  It  was  neceraary  to  establish  the 
agency  of  one  F.  Q.  Bishop,  who  it  Is  claimed 
blred  the  men  and  purchased  the  sapplles 
OD  ^cbalf  of  the  company.  We  tbink  this 
position  the  correct  t»t  of  the  rights  of  tbe 
plalntUf  to  recover,  but  we  cannot  agree  with 
coonsel  that  the  evidence  was  not  snffident 
to  establish  this  fact  Tbe  defendant  alleged, 
hi  substance,  that  tbe  work  was  for  one  Fos- 
ter, Instead  of  for  the  defendant  company 
under  a  lease  to  Foster.  Outside  of  this  al- 
l^tion  In  the  answer,  tbe  record  fails  to 
diHdose  any  evidence  of  Mr.  Foster  ever  be- 
ing apon  this  ground,  or  hiring  any  one,  or 
baring  any  one  represent  bim.  It  falls  to 
^sclose  any  competent  evidence  of  a  lease  to 
Mm  and  Is  silent  as  to  Foster,  except  where 
bis  name  appears  in  the  questions  and  an- 
swers of  the  appellee's  witnesses  as  to  their 
knowledge  of  tbe  existence  of  any  sucb  a 
lease,  wtalcfa  they  denied.  Tbe  record  disclos- 
es tbat  the  man  Bishop  was  tbe  superintend- 
ent and  manager  of  the  appellant  during  a 
kfflg  period,  and  op  to  the  time  when  the 
debts  sned  for  In  this  action  were  made,  at 
which  time  no  other  person  other  than  Bish- 
op was  looking  after  the  defendant's  Inter- 
est; that  for  a  long  period  preceding  this, 
BUwp  did  all  tbe  ordering  of  the  sapplles 
and  hired  all  tbe  labor.  Including  tbe  fore- 
nsn;  Uiat  after  the  d^mrtnre  of  a  Miss 
Stewart  (who  it  appears  was  tbe  secretary  of 
tbe  company)  no  other  person  on  the  ground 
represented  tbe  company. 

Mr.  Milne  testified  tbat  be  famished  sun- 
dry timbers  for  the  mines  In  question,  which 
were  ordered  by  Mr.  Bishop;  that  he  charg- 
ed tbem  to  the  ai^lteUant  ai^  tbat  said  com- 


pany paid  blm  for  rame ;  that  after  this  he 
sold  tbe  company  powder  and  candle,  ^blch 
were  ordered  by  Bishop,  charged  to  the  com- 
pany, paid  for  by  It ;  that  be  was  a  resident 
of  Empire,  near  where  this  mine  Is  sitaato 
and  during  all  this  period  he  bad  business 
with  It  he  never  knew  of  any  one  else  having 
anything  to  do  with  it,  or  with  its  manage- 
ment except  Blshopt  and  tbat  there  was  no- 
body on  tbe  ground  -except  Bishop  looking 
after  the  interest  of  tbe  company.  It  was 
shown  and  admitted  tbat  tbe  goods  Involved 
in  this  action  and  services  rendered  were  de- 
livered to  this  mine  and  performed  on  its 
property  during  the  months  of  March  and 
April,  1903;  that  the  goods  delivered  were 
char^^ed  to  tbe  appellant  company;  that  pre- 
vious to  this  time  the  mine  bad  been  closed 
down  for  a  year  or  two,  but  started  up  again 
early  In  1903,  and  tbat  Mr.  Bishop  was  then 
there  a  part  of  tbe  time. 

Mr.  <Cain  testified  tbat  he  was  a  mine  fore- 
man and  worked  in  this  mine  from  January 
to  April,  1003;  tbat  be  was  employed  by 
Bishop;  tbat  be  was  appointed  foreman  by 
Bishop  the  latter  part  of  February;  tbat  Mr. 
Bishop  was  his  superior  and  he  bad  to  go  to 
blm  for  all  orders ;  that  be  and  Bishop 
bad  an  understanding  In  reference  to  hiring 
men;  that  all  men  had  to  be  agreeable  to 
Mr.  Bishop ;  tbat  the  men,  whose  names  were 
mentioned  in  the  complaint  as  assignors  of 
tbe  claims  for  labor,  worked  on  the  mine 
when  be  was  foreman,  and  tbat  all  bat  one 
were  hired  by  him — this  one  had  been  hired 
by  Mr.  Bishop;  tbat  a  Mr.  M^;calf  had  been 
working  there  under  a  lease  known  as  the 
"Metcalf  lease"  and  worked  a  block  of  ground 
known  as  tbe  "second  level" ;  tbat  be  never 
saw  a  Mr.  Foster  around,  did  not  remember 
of  ever  seeing  his  leas^  and  never  was  re- 
quested by  Mr.  Foster  to  state  anything 
ahont  tbe  mine  to  the  men,  and  tbat  be  did 
not  do  so;  tbat  he  never  was  instructed  to 
put  up  any  notice,  and  never  was  Instructed 
to  notify  the  men  of  any  change;  that  he 
never  heard  of  Mr.  Foster  until  &  few  days 
before  the  men  quit 

A  Mr.  McDonough  testified  that  be  bad 
worked  in  this  mine  in  1900  and  1901;  that 
daring  that  time  all  orders  were  given  by 
Mr.  Bishop;  tbat  In  January,  1903,  he  met  a 
Mr.  Weir  In  Boston  (he  was  tbe  president  of 
the  company);  tbat  Mr.  Weir  told  bim  tbat 
he  was  goiii«  to  work  the  Sliver  Moantabi 
Mine,  and  tbat  Mr.  Bishop  was  to  be  man- 
ager; that  be  (McDonongb)  returned  to  the 
mine  tbe  17tb  of  January  and  rwialned  un- 
til tbe  20th  of  April,  was  employed  by  Mr. 
Bishop  in  the  mine;  tbat  there  was  no  change 
In  any  way  In  the  mine  Indicating  any  dif- 
ferent management  from  the  time  he  went 
away  until  his  return. 

A  Mr.  Williams  testified  that  a  shipment 
of  ore  bad  been  made  from  the  mine  on  the 
21st  of  April,  1003,  and  that  a  check  had 
been  made  out  on  tbat  date  for  it  to  tbe  SH- 
ver  Mountain  Mine  Company. 
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Mr.  Milne  farther  testified  tluit  he  had  a 
conversation  with  Mlw  Stewart  In  1888  (she 
was  then  the  secretary  of  the  company) ;  that 
she  told  hlm  that  Bishop  bad  aathorlty  to 
OTdn-  supplies ;  that  be  should  go  to  him 
and  not  come  to  her  for  orders ;  that  after 
that  he  went  to  Mr.  Bishop  for  orders. 

At  the  commencement  of  the  trial  Mr.  Bish- 
op was  called  by  the  plaintiff  for  cross-exam- 
ination ander  the  statute.  This  ripht  was 
denied  the  plaintiff  until  bis  agency  had  first 
been  establiabed.  When  called  later,  he  tes- 
tified that  he  did  not  know  whether  or  not 
he  was  agent  for  the  company  up  to  May, 
1903,  bat  tbnt  he  miprht  have  been  for  some 
special  purpose,  did  not  remember. 

From  the  record  as  a  whole,  there  Is  a 
stronx  and  unbroken  line  of  evldenoe  that 
Mr.  Bishop  conducted  himself  and  acted  as 
superintendent,  manager,  and  ageat  of  this 
company  from  the  year,  1898,  down  to  and 
dnrtng  the  months  of  January,  February, 
March,  April  and  May  of  1903,  in  which  lat- 
ter period  the  claims  of  the  appellee  accrued, 
and  that  his  actions  were  such  that  they,  of 
necessity,  had  to  be  authorised  or  w^ 
known,  ratified,  and  approved  by  the  defend- 
ant company,  which  received  and  acc^>ted 
the  benefits  thereof. 

{I]  It  is  a  common  practice  to  resort  to 
facts  which  tend  to  tibaw  recognltitm  by  the 
principal  of  the  alleged  aeent's  authority. 
Hlggiiis  T.  Arnwtrong,  9  Colo.  88,  10  Pae. 
2S2;  Un.  G.  M.  Co.  v.  Rocky  Mt  Nat  Bk., 
2  Colo.  56S;  Arthur  t.  Gard,  8  Oito.  App. 
138,  32  Pac;  843. 

[41  The  principal  Is  bound  by  the  acts  of 
bis  weot,  to  the  extent  of  his  apparoit  au- 
thority, unless  the  rral  extent  of  bis  power 
be  brought  to  the  knowledge  of  the  other 
party.  State  Insurance  Co.  v.  Du  Bols,  7 
Colo.  App.  214.  44  Pac.  706. 

[|]  Agency  may  be  established  by  evidence 
of  facts  and  circumstances  from  which  the 
existence  of  the  agency  may  be  conclusively 
proved.  Cbeesman  t.  Nlcholl,  18  Cdo.  App. 
174,  70  Pac.  707. 

■  Applying  these  tests  to  the  case  at  bar  with 
no  evidence  to  the  contrary,  there  is  sufildent 
to  Justify  the  verdict  of  the  jury.  We  find  no 
prejudicial  error  In  this  reject  The  Judg- 
ment is  affirmed. 
Affirmed. 

CAMPBBLL,  0.  J.,  and  GABBBBT.  con- 
cur. 


EMPIBB  RANCH  ft  CATTLE  CO.  T.  JONES. 
(Snprane  Conrt  of  Colorado.    Jaoe  5,  1011.) 

Appeal  from  Wasbinston  County  Goort;  C 

W.  Ballard.  Jiidjte. 

Action  by  Sylvester  G.  Jonea  against  the 
Empire  Ranch  &  Cattle  Company.  From  a 
judgment  for  plaiotiff,  defendant  appeals.  Af- 
firmed. 


R.  H.  Gilmore  and  J.  0.  Gouter,  for  appel- 
lant. Isaac  Felton  and  B.  T.  Weil^  tor  ap- 
pellee. 

BAILEY,  J.  The  action,  wherein  appellee 
was  plaintiCF  and  appellant  was  defendant,  was 
to  remove  cloud  from  title,  created,  as  ib  al- 
le;:ed,  by  a  void  tax  deed  and  a  void  decree  en- 
tered in  the  county  court  of  Washington  coim- 
ty,  Colorado,  on  the  2d  day  of  July,  1902, 
on  constructive  service,  which  assumed  to  quiet 
title  to  the  land  In  the  defendant  The  Judg- 
ment and  decree  was  for  plaintiff  and  defend- 
ant brings  the  case  here  for  review  on  appeal. 

On  the  authority  of  the  decision  in  the 
case  of  the  Empire  Ranch  and  Cattle  Com- 
pany V.  Coldren,  117  Pac.  1005,  just  announced, 
the  title  of  plaintiff  being  naduUenged  In  arfni- 
ment,  the  Judgment  must  be  affirmed,  as  the 
issues  involvea  in  the  two  cases  are  practically 
identical. 

The  Judgment  li  affirmed.   AH  eoncnc; 


PBOPLB  V.  JONES.  (Cr.  1,617.) 
(Supreme  Court  of  California.   July  18.  1011.) 

1.  CbIMINAI,  LA,W  ({  368*)  — BviDEItCE  — BE8 

In  the  midst  of  an  affray  and  just  before 
the  killing  of  K.,  be  having,  at  the  direction  of 
another,  been  turned  loose  by  the  person  who 
had  grabbed  and  held  him,  as  he  was  coming 
through  the  crowd,  what  the  person  said  in  giv- 
ing the  direction  was  admissible  as  res  gestae, 
even  though  not  said  In  defendant's  presence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  806^  81%  810^  821;  Dec.  Dig. 
I  868.*] 

2.  Cbzhihax.  ^aw  (I  072*)— Showino  Rxlb- 
TANCT  OF  Question  to  Witness. 

Where  the  question  asked  on  croas-ezamlnap 
tlon  Is  permissible  and  the  answer  might  be  ma- 
terial, tnougb  the  court  or  the  examiner  cannot 
tell  whether  or  what  It  will  be.  It  shonld  be  al- 
lowed; and  If  the  answer  prove  Irrelevant  or 
impertinent  it  can  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1611,  1612;  De&  Dig.  i 
672.*] 

8.  CanniiAi.  Law  Q  672*V-SH0wiifa  Bmxm- 

VANCT  or  QuEsnon  TO  Witness. 

A  witness,  who  has  testified  that  when  a 
person  who  had  fallen  arose  he  knew  him,  may, 
on  cross-examination,  without  foundation  for  an 
impeaching  question  being  laid,  he  asked  If,  at 
the  preliminar;  examination,  he  did  not  testify 
that  be  did  not  know  him  till  later ;  it  being 
improper  to  exclude  It  as  being  necessarily  an 
impeaching  question,  thoogh,  according  to  the 
answer  ^iven,  it  may  be  nllowed  by  a  strictly 
Impeachmg  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1611.  1612;  Dec.  Dig.  | 
672.*] 

4.  GsiinNAL  Law  (|  418*)— SSLr-DEFENOT— 

Evidence— Self- Serving  Decubation, 
The  theory  and  evidence  of  defendant  l>eing 
that  he  acted  in  self-defense,  and  instead  of  flee- 
ing from  the  scene  of  a  crime  committed  by  him, 
retreated  fnnn  a  mob  eanying  the  baseball  bat 
with  which  he  committed  the  homicide^  and 
when  50  or  60  feet  from  the  place  thereof  stop- 
ped a  few  moments,  with  the  bat  in  his  hand,  it 
was  pertinent  and  proper  for  him  to  show  jnst 
what  be  did  and  how  he  did  it;  and  evidence  of 
bis  attitude  and  the  position  in  which  he  was 
holdia^  the  bat,  as  indicating  that  he  was  on  the 
defensive,  fearing  further  attaclc  was  not  objec- 
tionable as  a  self-serving  declaration,  the  occur- 
rence being  immediately  after  the  main  event. 
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cntedillT  where  the  prosecatlon  was  relylnf  on 
evidence  of  Ub  flifbt  u  ludicatiTe  of  his  guilty 

Bind. 

[EU.  Note.— For  ether  cues,  see  Criminal 
I«w,  Oent.  Dig.  U  92S-986;  Dea  Dig.  |  413.*} 

&  WrncBsasa  (i  240*>— DXAiOHAnoii— "IdUD- 

IHO  QuxanON." 

Hie  question  asked  b;  the  defense,  if  it  was 
Voasible,  anrinc  the  time  the  flight  was  In  prog- 
RM,  for  anj  man  to  leave  the  crowd  and  so 
40  feet  and  return  with  a  hat  without  witness 
seeing  him,  which  question  was  addressed  to  the 
nidence  of  the  state  that  defendant  had  done 
Jnst  this  thing.  Is  not  a  "leading  question";  a 
qocstioD  not  being  leading  becaase  it  can  be  an- 
swered "Tea"  ot^No,"  but  being  leading  when 
it  sBggestn  ib»  answer  deslxed. 

TBI  Note^For  other  cases,  see  Witnesses, 
Cent  Dig.  I  888;  Dee.  Dig.  |240>* 

Tor  other  definitions,  see  Words  and  Phrases, 
tdL  6.  pp.  4040^  4(ML] 

8i  WninMBES  (I  240*)— Etahination— lu.D- 

IHO  QlTEanOITB, 

Leading  qaestiona  are  obnoxious  only  when 
Oere  la  manifestly  an  attempt  to  put  answers 
on  mat^al  matters  In  witness*  mouth. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig:  I  888;  Dec.  DigTim*] 

7.  HOUCIDS  (I  809*)— MANSUnOHTXBr-PSOT- 
OCATION— iNSTBUCnONS. 

While  it  Is  proper  to'instmct  that  to  reduce 
a  homicide  from  the  degree  of  murder  to  man- 
■laoghter,  on  the  ground  of  sudden  quarrel  or 
the  heat  of  passion,  the  provocation  must  be  of 
such  a  character  as  would  be  naturally  calculat- 
ed to  excite  and  arouse  the  passions,  and,  if  the 
provocation  was  of  slight  and  trlflinjg  diaracter. 
sf  sndi  a  natnre  as  would  not  be  calculated  to 
troose  the  passion,  the  offense  would  not  be  re- 
dnced,  it  is  error  to  instruct  that  any  trivial 
proTocadon,  though  amounting  to  an  assault,  or 
even  a  blow,  will  not  so  reduce  it;  It  being  a 
qoestlon  for  the  juiy  In  each  case  whether  the 
anault  or  blow  be  snflScient 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  649-606;  Dec.  Dig.  |  309.*] 

&  CBDaNAL  Law  ({  778*)— Fuonx  Ag  Bn- 

DcncK— I  nsTBucnoHs. 
An  instruction  that  flight  of  a  person,  after 
the  crime  has  been  committed  with  which  he  is 
charged,  is  a  circumstance  to  be  weighed  aa 
tending  to  prove  a  consciousness  of  guilt,  If 
given  at  all,  should  contain  the  qualification 
that  he  knows  he  is  charged  with  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  S  18C7 ;  Dec.  Dig.  |  77&*] 

9.  CtnuiTAi,  Law  ({{  763,  764*)— Fuohi  as 

EviOBIfCE — IltSTRtJCTIONB. 

Where  defendant  has  given  a  full  explana- 
tion of  his  flight,  it  is  for  the  jury  to  say  wheth- 
er or  not  that  explanation  is  true,  untrammeled 
by  any  Instmctions  that  the  evidence  of  flight 
li  to  K  weighed  by  the  jury  as  indicative  of 
eansdonsness  of  gailt 

[BL  Note.— For  other  CftMS,  see  CMminal 
Uw.  Cent  Dig.  1 1781;  Dec.  Dig.  H  768,  764.*] 

10.  HOHICIDK  n  146*)  —  hEUSDKB  —  MaXICE  — 

Bubdeh  of  I^ov. 
Under  Pen.  Gode,  |  llOf^  providing  that  on 
a  trial  for  murder,  the  commission  of  the  homi- 
cide 1^  defendant  being  proved,  the  burden  of 
proving  drcomstances  of  mitigation,  or  that 
Justify  or  excuse  it,  devolves  on  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  only  amounts  to  manslaugh- 
ter, or  that  defendant  was  justifiable  or  excusa- 
ble, malice,  which,  under  section  187,  Is  an  es- 
•entijil  to  murder,  Is  eatablished  by  proof  of  de- 


fendant's commission  of  the  homicide,  patting  on 
him  the  burden  of  overcoming  It 

[EH.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  265-271;  Dec  Dig.  i  146.*] 

In  Bank.  Anwal  from  Superior  Court, 
Plmnaa  County;  J.  O.  Moncur,  Judge. 

J.  0.  Jonee  was  cfrnvlctecl  of  murder,  and 
appeals.  Bevenwd  and  remanded. 

H.  B.  Neville,  I*  H.  Hughes,  and  White, 
Miller  &  McLaughlin,  for  appellant  XT.  S. 
Webb,  Atty.  Gen.,  J.  Charles  Jones,  Deputy 
Att7.  Gen.,  and  M.  C.  Ken.  Dlst  Atty.,  for 
the  People 

HENSHAW.  J.  The  defendant.  Informed 
against  for  the  murder  of  George  King,  was 
convicted  of  murder  In  the  second  d^n^ 
From  the  judgment  and  from  the  order  de- 
nying his  motion  for  a  new  trials  he  prose- 
cutes this  ai;)peaL 

Herein  he  urges  certain  rulings  of  the  trial 
court  In  admitting  and  refusing  to  admit 
evidence  and  certain  instructions  given  by 
the  trial  court  as  errors  justifying  his  de- 
mand for  a  new  trial.  There  was  no  ques- 
tion but  that  the  homicide  charged  was  com- 
mitted by  the  defendant  His  plea  was  self- 
defense.  The  evidence  was  In  sharp  conflict 
The  rulings  of  the  court  In  admitting  and 
rejecting  erld^ce  touching  the  homicide  thiu 
became  very  important  The  drcnmstances 
attending  the  homicide,  as  shown  by  the  wit- 
nesses for  the  people  were  substantially  as 
follows:  Upon  August  16,  1909,  at  the  town 
of  Beckwlth,  in  Plumas  count7.  a  baseball 
game  was  in  progress  between  the  rival 
teams  of  the  town  of  Beckwlth  and  of  the 
neighboring  town  of  Loyalton,  in  Sierra  coun- 
ty. Defendant  resided  at  Loyalton,  and  was 
an  ardent  [tartlsan  of  his  home  team.  He 
and  others  of  bis  townspeople  bad  accom- 
panied the  home  nine  to  Beckwlth.  The 
game  was  In  progress.  The  Beckwlth  nine 
was  at  the  bat  The  defendant  had  taken 
a  position  near  the  side  line,  between  the 
home  plate  and  first  base,  where  he  shouted 
encouragement  to  his  home  team  and  jeers 
and  glt>es  at  the  opposition  players.'  He  was 
a  vodferons  "rooter"  for  the  Loyalton  nine. 
He  seems  to  have  made  himself  offensive  to 
certain  of  the  supporters  of  the  Beckwlth 
nine.  One  of  these,  Terrington,  accompanied 
by  some  of  his  friends,  engaged  Jones  In  a 
wordy  altercation.  Jones  was  holding  an  old 
axe  handle  in  his  hand.  Yerrlngton  asked 
him  If  he  was  carrying  It  for  protection  and 
challenged  him  to  throw  the  axe  handle  away, 
which  Jones  admittedly  did.  Yerrlngton 
seemed  disposed  to  provoke  a  fight  with 
Jones,  and  Jonee  apparently  was  not  unready 
or  tmwllllng.  Yerrii^ton  said  to  Jones,  "You 
could  not  whip  me  if  yon  had  a  gatllng  gun," 
and  Jones  replied  that  he  was  "willing  to 
take  a  diance  anyway."  Others  had  gath- 
ered about.  Hiddleton,  the  manager  of  the 
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Beckwlth  nine,  came  up  to  Terrlngtoiit  tell- 
big  him  there  must  be  no  fight;  that  it  would 
break  up  the  game,  and  Yerrlngton  said,  "All 
right,  there  will  be  no  fight";  then  Yerring- 
ton  turned  away.  In  the  crowd  of  Beckwltb 
sympathizers  which  had  surrounded  Jones 
was  one  Jeff  Parrlsb.  Immediately  following 
the  Yerrlngton  Incident,  according  to  the  tes- 
timony of  Parrlsb.  the  deceased,  King,  and 
Jones  engaged  In  converaatlou.  King  was 
talking  quietly  to  Jones  and  to  the  others, 
endeavoring  to  pacify  them  and  prerent  a 
disturbance.  Upon  this  scene,  according  to 
his  own  testimony,  Parrlsb  Intruded  himself 
and  to  Jones  said:  "Don't  holler  and  make 
BO  much  noise,  you  son  of  a  bitch;  you  have 
been  hollering  your  head  off  ever  since  you 
have  been  here."  Jones  to  Parrlsh  replied: 
"You  are  a  damned  liar."  Parrlsh  struck 
him  in  the  face;  Jones  endeavored  Co  draw 
a  beer  bottle  from  his  hip  pocket  and  to  use 
it  as  a  weapon,  but  It  was  knocked  from  his 
hands  and  shattered  on  the  ground.  Parrlsh 
struck  Jones  In  the  face  four  or  five  times. 
Jonea  retreated  from  the  mei£e.  King  waa 
acting  as  peacemaker,  endeavoring  to  quell 
the  disturbance  and  quiet  the  crowd.  He 
was  so  engaged,  with  bis  side  or  back  toward 
Jones,  when  Jones,  who  had  walked  delib- 
erately some  20  or  40  feet  to  where  a  base- 
ball bat  was  lying,  picked  It  up,  walked  back, 
and  struck  the  unseeing  and  unsuspecting 
King  a  savage  overhand  blow  with  the  large 
end  of  it,  crushing  bis  skull,  felling  him  to 
the  ground,  and  inflicting  injuries  from 
which  he  speedily  died.  Jones  then  made 
another  equally  vicious  blow  at  another  of 
the  bystanders,  who  dodged  it  and  escaped. 
Be  then  fled  the  scene,  running  In  the  dlrec- 
tlon  of  Loyalton,  was  pursued,  was  Intercept- 
ed by  an  armed  man  on  horseback,  and  sur- 
rendered himself  Into  custody. 

The  version  of  the  fatal  affray,  as  given 
by  Jones  and  the  witnesses  for  the  defense, 
was  that  Jones  was  set  upon  by  a  Beckwlth 
mob ;  that  King  was  In  the  mob,  not  as  a 
peacemaker,  but  as  the  leader  of  it;  that . 
Jones  wa^  beaten  about  the  head  by  blows, : 
not  alone  from  Parrlsh.  but  from  others; 
that  the  axe  handle  which  he  had  tossed 
aside  to  engage  In  a  fair  flst  fight  with  bis 
adversary  was  wielded  in  the  mob  against 
him;  that  his  futile  effort  to  use  the  beer 
bottle  was  In  self-defense;  that  roughly 
handled,  bleeding,  and  half  dazed,  be  stagger- 
ed backward  from  the  blows  of  his  adver- 
saries and  fell  on  one  knee;  that  his  band 
touched  a  baseball  bat,  which  instinctively 
he  seized  and  swung  In  self-defense;  that  the 
first  sweep  of  the  bat  struck  King,  who  was 
the  foremost  of  the  mob  in  his  pursuit;  that 
he  struck  wildly  again  to  clear  himself  of  his 
assailants,  and  retreated  with  the  bat  In  his 
hand  some  distance  Into  the  ball  field,  where 
he  stood  and  faced  about;  that  he  heard 
cries  of  "We  will  bang  you  for  this;"  that, 
fearing  further  and  greater  violence  at  the 
hands  of  the  mob,  he  ran  toward  tda  home 


at  Loyalton,  and  so  running  was  intercepted 
by  an  armed  man  on  horseback,  who  covered 
him  with  a  rifle  and  called  upon  him  to  sur- 
render, which  he  prompUy  did. 

Accepting  the  flrst  version  of  the  affray 
given  by  the  witnesses  for  the  prosecution,  tlie 
evidence  fully  supports  a  verdict  of  murder. 
Upon  the  other  hand,  if  the  evidence  offered 
for  the  defense  were  accepted,  defendant  was 
acting  In  self-defense.    The  testimony  for 
the  prosecution  Is  principally  that  of  the  par- 
ticipants In  the  affair — Beckwlth  partisans. 
For  the  defense,  the  witnesses  are  not  only 
from  Loyalton,  but  Include  certain  disinter- 
ested spectators,  residents  of  Beckwlth  and 
vicinity.    Through  the  conflicting  versions^ 
certain  facts  stand  forth  without  dispute- 
Jones  was  not  the  assailant,  but  the  assailed. 
The  crowd  about  htm  was  composed  almost 
wholly.  If  not  entirely,  of  Beckwlth  people, 
friends  and  associates  of  King.   Whether  or 
not  any  blows  were  actually  struck  with  the 
axe  handle  which  Jones  had  cast  aside.  It 
was  certainly  brandished  In  tbe  affray  In 
hands  hostile  to  Jones.    Jones  had  been 
struck  at  least  four  or  flve  times ;  blood  was 
flowing  from  bis  face;  the  beer  bottle  which 
he  sought  to  use  as  a  weapon  of  defense  had 
been  struck  from  his  bands;  and,  whatever 
willingness  be  may  have  possessed  to  do  so, 
he  had  not  delivered  any  effective  blow,  ei- 
ther In  retaliation  or  in  self-defense.   In  such 
sharp  conflict  is  this  evidence  that  the  rul- 
ings and  instructions  of  the  court  become 
of  grave  consequence. 

[1]  Clair  Thomas,  a  witness  for  the  people, 
testified  that  he  saw  the  deceased,  King,  who 
waa  his  friend,  "coming  through  the  crowd,  a 
bunch  of  fellows  standing  there,  like  he  had 
been  shoved  or  bit,"  and  "grabbed  him  and 
held  him  away  from  trouble."  Then,  "an- 
other young  fellow  said,  *You  better  turn 
King  loose,'  so  X  let  him  go.  Just  a  minute 
or  so,  something  like  that,  I  heard  a  blow 
struck.  I  looked  around  in  time  to  see  King 
fall."  On  cross-examination,  being  asked 
why  be  did  not  hold  King,  be  replied  tliat 
King  was  a  strong  man  and  was  giving  bim 
a  tussle,  and,  besides,  "another  man  told 
me  to  turn  him  loose."  "Q.  Who  told  you 
to  turn  him  loose?  A.  McCloud.  Q.  Why 
did  you  turn  him  loose?  A.  He  bad  this  axe 
handle,  and  he  said  turn  him  loose.  Q.  How 
did  he  tell  you;  give  me  the  language?"  To 
this  last  question  objection  was  Interposed, 
upon  the  ground  that  It  was  "Immaterial, 
incompetent,  and  not  cross-^aminatlon."  and 
the  objection  was  sustained  by  the  court 
upon  the  ground  that:  "It  does  not  appear 
that  It  [the  language  used]  wu  aald  In  tbe 
defendant's  presence.  Further,  even  if  It 
had,  the  court  does  not  know  what  was  said, 
and  cannot  tell  whether  It  would  be  material 
or  not,  unless  It  be  shown  that  It  was  said 
in  the  presence  or  tiearlug  of  the  defendant" 
The  matter  called  for  was  a  part  of  the  res 
gestfe  and  was  admissibly  either  as  to  tcts 
or  language,  whether  done  or  utter«d  In  tbe 
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presence  ot  tbe  defMidant  or  not  It  had  to 
do  with  the  action,  conduct,  and  speech  of  a 
member  or  members  of  the  crowd  at  the  time 
ud  In  the  very  midst  of  the  fracas  which 
coded  In  tbe  death  of  tbe  man  who  was  be- 
ing held. 

[2]  The  trial  judge  Terr  Justly  said  that 
be  could  not  know  "what  was  said,  and 
cutnot  ten  whether  it  would  bo  material  or 
not,"  but  this  qneetlon  was  on  croes-ezamina- 
tion.  Defendant's  counsel,  likewise,  could  not 
know  and  coold  not  advise  tbe  court  of  tbe 
evidence  which  tbey  expected  to  ellt^t  One 
of  tbe  most  Important  objects  of  croes-examl- 
natioD,  one  of  the  most  Important  purposes 
for  which  a  liberal  range  of  cross^xamtna' 
tlon  la  allowed,  Is  to  bring  forth  from  adver- 
sary witnesses  matters  which  they  have 
glozed  over  or  suppressed.  The  qnestion  was 
permissible;  tbe  answer  might  have  bad 
an  important  bearing  upon  tbe  matter,  Tbe 
question,  therefore,  should  have  been  ,  allow- 
ed, and  the  answer,  if  It  proved  irrelevant  or 
Impertinent,  could  have  been  stricken  out 
Bat  to  rale  out  a  pertinent  question  asked 
OB  cross-examination,  because  tbe  court  and 
cnss-examiner  cannot  know  what  the  answer 
wfll  be.  Is  to  destroy  every  purpose  of  a 
cross-examination  and  render  It  a  vain  and 
empty  thing.  Where  a  question  Is  by  a  party 
asked  of  bis  own  witness,  which  does  not 
seem  to  have  any  relevancy  or  pertinency  to 
tbe  Issues,  and  objection  Is  made  upon  that 
ground.  It  is  always  witbln  tbe  power  of  tbe 
parly  producing  tbe  witness  to  state  what 
be  expects  to  prove,  and  the  court  can  th^ 
role  with  certainty  upon  the  permissibility 
of  the  question.  But  upon  cross-examina- 
tion, because  of  the  very  fact  that  It  is  cross- 
ezaminstlon,  the  Interrogator  cannot  tell  tbe 
court  what  evidence  he  expects  to  bring  forth ; 
and  to  exdnde  evidence  because  such  a  show- 
ing is  not  made  Is  destructlTe  of  tbe  whole 
theory  of  cross-examination.  For  example, 
tnppoeing  the  witness  had  been  allowed  to 
answer  the  question,  and  bad  replied:  "Turn 
him  loose;  he  will  help  us  kill  Jones" — 
tbe  evidence  would  have  much  bearing  upon 
the  conduct  and  attitude  of  tbe  deceased, 
who,  according  to  the  prosecution,  was  a 
peacemaker,  but,  who,  according  to  the  de- 
fmse,  was  tbe  active  leader  of  tbe  assaulting 
mob. 

[3]  The  same  witness,  upon  cross-examl- 
aatlon,  having  testified  that  be  saw  Jones 
•tiike  at  a  young  man,  who  dodged  by  fall- 
ing to  tbe  ground,  and  that  he  did  not  know 
him  when  he  fell,  but  knew  htm  as  soon  as 
be  arose,  was  asked:  "Did  you  not  testify 
that  yon  did  not  know  tbe  man  until  later, 
at  the  preliminary  examination?"  An  ob- 
jection was  interposed,  to  tbe  effect  that  If 
tbe  question  was  "meant  for  Impeachment 
no  foundation  has  been  laid,"  and  the  court 
•iistalsed  tbe  (Ejection.  A  misconception 
"eons  to  exiBt  tipon  the  subject  of  the  per- 
aMbillty  ct  Inqnlrles  such  as  this.  To  such 
I  qnestloD  tlit  cAdectioa  here  stated  is  usual- 


ly Interposed,  end  usually  tbe  objection  Is 
sustained  upon  the  ground  that  the  tiuestlou 
Is  Intended  to  impeach,  and  being  Intended 
to  Impeach  tbe  "proper  foundation"  of  time, 
place,  circumstances,  and  persons  present 
are  not  called  to  the  attention  of  tbe  wit- 
ness. It  is  true  that  when  a  question  is  ask- 
ed for  the  purpose  of  Impeachment  its  "foun- 
dation" must  be  laid,  to  tbe  end  that  the 
witness'  attention  may  be  called  to  every 
circumstance  which  will  tend  to  refresh  bis 
memory  and  prevent  him  from  falling  into 
error.  But  it  by  no  meaus  follows  that  every 
such  question  Is  or  is  meant  to  be  an  Im- 
peaching question.  Frequently  such  ques- 
tions may  be  properly  asked  upon  collateral 
matters,  where  the  answer  would  bind  tbe 
questioner,  without  right  to  Impeach.  Fre- 
quently they  are  designed  to  test  the  recol- 
lection of  the  witness,  and  frequently,  as  in 
the  instance  before  ua,  the  question  Is  prop- 
er, though  ultimately,  and  according  to  the 
answer  which  may  be  made  to  It  it  will  or 
will  not  be  followed  by  a  strictly  Impeaching 
question.  Thus  It  was  proper  to  ask  the  wit- 
ness if  he  bad  so  testified.  His  answer  might 
have  been  that  be  did  not  when  an  im- 
peaching question  would  proporly  follow. 
His  answer  might  have  been  that  he  did  bo 
testify,  with  explanation  of  the  variance 
between  bis  answers,  in  which  case  no  im- 
peaching qnestion  would  be  necessary ;  and 
It  is  an  unwarranted  curtailment  of  legiti- 
mate cross-examination  to  exclude  such  ques- 
tions, as  was  here  done,  upon  the  ground 
that  they  are  necessarily  impeaching  ques- 
tions, and  the  proper  foundation  for  them 
has  not  been  laid.  People  t.  Hart  163  Gal. 
261,  94  Pac.  1<H2. 

[4]  Upon  the  evidence  aod  theory  of  the 
prosecution,  when  Jones  fled  tbe  scene  of 
his  crime,  and  when,  according  to  the  evi- 
dence and  theory  of  the  defense,  be  made  bis 
retreat  from  the  mob,  he  was  carrying  the 
baseball  bat  and  stopped  for  a  few  moments 
on  the  ball  field  50  or  €0  feet  away  from  the 
place  of  the  homicide.  A  witness  for  tbe  de- 
fense, testifying  that  the  defendant  stood 
with  the  baseball  bat  in  his  band,  was  aeked: 
"What  was  he  doing  with  tbe  bat?"  and  an- 
swered: "Just  standing  there  with  the  bat  in 
his  band.  Q.  Over  bis  shoudder,  on  the 
^ound,  or  where  was  it?"  Tbe  objection  to 
this  questi<m  was  Improperly  sustained.  It 
Is  insisted  by  tbe  defense  that  the  answer 
would  have  shown  that  defendant's  attitude 
and  tbe  iK>sItlon  in  which  he  was  holding 
tbe  bat  would  have  Indicated  that  be  was  on 
the  defensive,  fearing  further  attack  from 
the  mob.  In  support  of  the  ruling,  it  Is  said 
that  even  If  this  were  so,  It  was  after  the 
homicide,  and  would  have  been  in  the  nature 
of  a  self-serving  declaration.  In  other  words, 
that  defendant's  conduct  and  actions  could 
have  been  assumed  and  feigned.  But  tbe  oc- 
currence was,  in  point  of  time,  too  closdy 
and  intimately  related  with  the  main  event 
to  Justify  the  exclusion  of  the  evidence  on 
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tbis  ground,  and  partlcolarlr  bo  a*  tbe  j»ro8e- 
cutlon  was  relying  upon  the  erldoice  of  de- 
fendant's flight  as  Indicative  of  his  gnllt7 
mind.  It  was  p^nent  and  proper,  there- 
fore, for  the  defttue  to  show  Just  what  de- 
foidant  did  and  how  he  did  It,  leaving  it  for 
the  jury  to  say  what  motives  and  Impnhns 
were  the  actuating  causes  of  bis  conduct 

[I,  6]  A  witness  for  the  defense  was  asked 
if  It  was  posrible,  "during  the  time  the  fight 
was  In  progress,  f&r  any  man  to  leave  that 
crowd  and  go  a  distance  of  40  feet  to  first 
base  and  return  with  a  bat,  without  your 
seeing  blm."  The  question  was  objected  to 
as  leading,  and  the  objection  was  sustained. 
The  question  was  addressed  to  the  evidence 
offered  on  behalf  of  the  peoide  to  the  effect 
that  the  defendant  had  dtme  Just  this  thing. 
The  question  was  not  leading.  A  question 
is  not  a  leading  question,  because  it  may  be 
answered  by  "Yea"  or  "No,"  and  even  a  lead- 
ing qnestltm  is  ftequratly  permisslblew  A 
leading  question  Is  one  which  suggests  the 
ansror  desired;  but  leading  questions  axe  ob- 
noxious only  when  there  Is  manlftatly  an 
attempt  to  put  answm  upon  matvlal  mat- 
ters in  the  witness*  mouth.  That  the  ques- 
tion was  important  as  negativing  the  tes- 
timony of  the  prosecution  Is,  ot  course,  mani- 
fest 

[7]  Upon  the  snbject  of  manslaughter,  the 
Jury  was  Instructed  as  follows:  "You  are 
Instructed  that  under  the  ioformation  la 
this  case  the  defendant  may,  if  the  evi- 
dence warrant,  be  convictod  of  manslaughter. 
This  Is  defined  by  our  statute  to  be  the  un- 
lawful killing  of  a  human  b^ng  without 
malio^  and  Is  of  two  kinds:  Vlrst,  volun* 
tary,  upon  a  sudden  quarrel  or  heat  of 
passion;  and,  second,  involuntary,  bi  the 
commission  of  an  nidawfut  act,  which  might 
produce  deatii.  In  an  unlawful  mauner,  and 
without  due  cause  and  drcumspecUon.  To 
reduce  a  felonious  homicide  from  the  grade 
of  murder  to  manslaughter,  upon  the  ground 
of  sudden  quarrel  or  heat  of  passion,  tta» 
provocation  must  be  of  swdi  a  character  as 
would  be  naturally  calculated  to  excite  and 
arouse  the  passions,  and  It  must  appear  that 
the  party  acted  under  the  smart  of  this 
sudden  passion  and  cesoitmait  If,  however, 
the  provocation  was  of  slight  and  tilfilng 
character,  of  such  a  natura  as  would  not  M 
calculated  to  arouse  the  passion,  or  if  suf- 
fldent  time  had  elapsed  between  the  provo- 
cation and  the  fatal  blow  for  pasitira  to 
subside  and  reason  to  resume  its  empire,  the 
offense  will  not  be  mitigated,  but  the  slayer 
will  be  gnllty  of  mnrder."  This  Instruction 
was  unobjectionable.  People  v.  Bruggy,  98 
Oal.  476,  29  Pa&  26.  The  court  thw  pro- 
ceeded to  give  another  instruction  in  tiie 
following  language:  "Tou  are  instructed 
that  any  trivial  provocatlim  which.  In  point 
of  law,  amounts  to  an  assault,  or  evoi  a 
blow,  wlU  not  reduce  the  crime  of  the  party 
killing  from  murder  to  manslaughter.  For 
when  the  punldiment  inflicted  Cor  a  slight 


transgression  ot  any  sort  Is  outragaons  in 
Its  nature,  either  in  the  mamiCT  of  Its  oon> 
tlnnance  or  beyond  all  proportion  to  the  of - 
faue,  It  is  rather  to  be  considered  as  the 
effect  of  malice  than  human  frailty,  and 
the  crime  will  amount  to  murder,  notwltb- 
standliq;  such  provocation."  This  instruction 
Is  a  garbled  extract  from  a  quotation  from 
Easts  Pleas  of  the  Grown,  which  quotation 
Is  employed  argnmentativAly  in  People  t. 
Bruggy  to  aum  the  soundness  of  the  In- 
stmction  flrrt  above  glvm,  i^ldi  Instruction 
itself  was  given  In  the  Bruggy  Case.  Be- 
sides, the  fact  to  which  this  court  is  all  too 
often  compelled  to  caU  attention,  that  ar- 
gumentative dlBcuBrion  by  this  court  Is  not 
the  proper  subject-matter  for  instructions 
to  Juries  (Davis  t.  Hearst;  110  Pac  630,  de- 
cided June  6k  1911),  the  Instruction  actually 
given  In  this  case  does  violence  even  to  the 
Isngnage  quoted  this  court  The  languaga 
quoted  was:  "It  must  not,  however,  be 
understood  that  any  trivial  isovocation 
whl<A  in  point  of  law  amounts  to  an  assault 
or  evn  a  blow,  will,  of  oourte,  reduce  the 
aims  ai  the  party  killlug  to  manslanghtw. 
This  I  know,  bas  beoi  supposed  somflh 
but  there  is  no  authority  for  It  in  law." 
Here^  it  will  be  seen,  that  the  dlacnssiott  la 
addressed  to  the  lAgal  c(mtentlon  that  an  as- 
sault or  a  blow  will.  In  point  of  law,  at 
ter  of  oovrte,  reduce  the  crime  to  man- 
slaughter, and  the  argument  Is  advanced  to 
show  that,  as  matter  of  law.  It  will  not  do 
BO,  because  it  is  not  a  mattu  of  law,  but 
a  mattv  of  tact  for  the  Jury  in  each  case 
to  determine^  ni^er  the  drcnmstances  ot 
the  can  whether  the  assault,  or  whetiiar 
the  blow,  or  whether  ttie  Indignity,  or  wheth- 
er the  afbont,  or  wbatovw  the  act  may  be, 
wSM  such  as  Is  naturally  calculated  to  arouse 
the  passions,  and  so  lessen  the  degree  of  the 
offense  by  relieving  It  from  the  element  of 
malice.  Oonunonwealth  v.  Webster,  6  Gush. 
(Mass.)  296, 62  Am.  Dec.  711.  The  Instruction, 
as  glv^  omits  this  all-Important  qualifica- 
tion, and  Instructs  the  Jury,  as  a  matter  of 
law,  that  wliich  has  always  been  for  them 
a  matter  cf  fact  It  instructs  them  that  an 
assault  or  evm  a  blow,  will  not  reduce  the 
crime  of  the  part?  klllittg  from  murder  to 
manslau^ter.  According  to  the  drcum- 
atances,  the  assault  or  the  blow  may  or  may 
not  be  BufBdoit  In  the  minds  of  the  Jury  so 
to  reduce  the  crime;  but  it  is  for  the  Jury 
to  determine  this,  and  not  tcr  the  court  to 
declara  such  to  be  the  taw. 

[I]  As  has  bem  pointed  out  the  defmdant 
admittedly  fled  the  scene  of  the  homicide. 
By  his  testimony,  he  fled  in  Ignorance  that 
he  had  klUed  Khig,  and  to  sa^  himself 
from  further  attacks  of  the  mob.  The  pros- 
ecution sought  to  have  his  flight  associated 
with  gnllty  knowledge  that  he  had  committed 
a  crhue,  and  the  court  Instructed  the  Jury 
as  follows:  **Tou  are  Instructed  that  the 
flight  of  a  perstm  immedlatdy  nttet  the 
oonanlastoD  oC  a  crlmei  or  after  a  crime 
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baa  ben  committed  with  wblch  he  Is  charge 
ed,  to  a  drcumstance  to  be  weighed  by  the 
Jury  aa  toadlng  in  some  d^ree  to  prove  a 
coDSdoaBneas  of  gollt,  and  la  entitled  to 
more  or  less  weight,  according  to  the  clr- 
eaindtaiices  of  the  particular  case.  EtI- 
deoce  ot  fll^t  Is  received,  not  as  part  of 
the  res  geetse  of  the  criminal  act  Itself,  but 
u  IndlcattTG  of  a  gniltr  mind ;  and,  If  yon 
bellere  from  the  evidence  in  this  case  that 
tbe  defendant  did  try  to  escape  by  flight, 
it  is  a  drcumstance  to  be  weighed  by  you 
u  tw*d<T>8  in  some  degree  to  prove  a  con- 
sdousnesB  of  gailt  It  Is  not  sufficient  of 
Itself  to  establish  the  gnUt  of  the  defend- 
ant; but  the  weight  to  which  that  clrcum- 
stance  Is  entitled  Is  a  matter  for  you  to  de- 
tennlne  in  connection  with  all  other  facts 
and  drcnmstances  called  ont  In  this  case." 
TbU  court  has  for  a  long  time  discountenanc- 
ed the  giving  of  such  Instructions,  and  has 
reused  to  reverse  cases  where  they  have 
been  given  only  when  It  could  be  seen  that 
the  Instruction  as  given  was  not  prejudicial 
Tbas,  where  a  defendant  flees  "immediately 
after  the  crime  has  been  committed  with 
which  he  knows  be  is  charged,"  and  the  rea- 
son for  bis  flight  remains  un^plalned,  this 
court  has.  In  effect,  said  that  it  would  not 
rererse  cases  for  an  instruction.  In  sub- 
stance, declaring  to  the  Jury  that  this  evi- 
dence can  be  by  them  considered  and  given 
such  weight  as  they  thought  flt  as  tending 
to  indicate  a  guilty  mind.  People  v.  Lem 
Deo,  132  Cal.  100.  Pac.  265.  But  this 
court,  as  haa  been  said,  has  frowned  upon 
the  giving  of  any  such  instructions,  because 
It  Is  a  clear  Invasion  of  the  Jury's  province 
in  weighing  evidence,  and  may  work  much 
Injury  and  prejudice  to  a  def^dant's  case. 
The  Instruction  here  given  is  typical.  In  the 
flxst  place.  It  omits  the  essential  auallflca- 
tion  that,  where  flight  can  be  indicative  of 
a  guilty  consdonsness,  the  defendant  mmt 
knotP  that  be  Is  charged  with  the  crime. 

[I]  But  more  Important  even  than  this, 
we  have  before  us  a  case  where  the  flight 
of  the  defendant  was  explained,  where  it 
was  In  evidence  that  he  feared  mob  violence 
and  fled  to  avoid  It,  and  where  it  was  In 
evidence  that,  when  away  from  the  mob  he 
was  called  upon  to  surrender,  he  promptly 
did  so.  Here,  certainly.  It  was  for  the  jury 
to  determine  what  prompted  the  flight,  and 
if  It  was  prompted  by  fear  of  mob  violence, 
as  defendant  says,  then  no  element  of  guilty 
coDsdouflness  entered  therein.  And  yet  the 
Jury  Is  told  that  If  the  defendant  "did  try 
to  escape  by  flight"  (a  fact  which  was  ad- 
mitted) that  that  was  a  drcnmstance  to  be 
weighed  as  tending  In  seme  degree  to  prove 
a  consdonsness  of  guilt  Where  flight  is 
unexplained,  the  giving  of  such  an  Instruc- 
tion may  be  excused,  though  not  Justified, 
becaoBS  it  to  within  the  poww  of  the  defend- 
ant to  explain  It  and  he  has  not  done  so; 
but  where  the  defendant  has  given  a  full 
•q»lanatton  of  bla  flight.  It  la  (or  tlw  Jury 


to  say  whether  that  ex^natlon  Is  true  or 
not,  mitrammeled  by  any  instructions  from 
the  court  to  the  effect  that  the  evidence  Is 
to  be  weighed  by  them  as  indicative  of  guilt 
[to]  The  court  Instructed  the  Jury  as  fol- 
lows: "You  are  Instmcted  that  In  deter- 
mining the  Intention  of  the  defendant  at 
the  time  of  the  transaction  complained  of 
It  is  important  to  consider  the  means  used 
to  accomplish  the  killing.  The  Intent  or 
Intention  la  manifested  by  the  drcomstauces 
connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused.  All  per- 
sons are  of  sonnd  mind  who  are  neither 
idiots,  nor  lunatics,  nor  affected  with  Insan- 
ity. A  person  is  presumed  to  Intend  to  do 
that  which  he  voluntarily  and  willfully  does 
In  fact  do,  and  nmst  also  be  presumed  to 
Int^d  all  the  natural,  probable,  and  usual 
consequences  of  his  own  acts.  Therefore, 
If  you  are  satisfied  to  a  moral  certainty,  and 
beyond  a  reasonable  doubt,  that  the  defend- 
ant did  assail,  on  the  date  mentioned,  one 
George  King,  vlolentiy  with  a  dangerous 
weapon,  likely  to  kill,  and  which  did  In  fact 
destroy  the  life  of  said  Qeorge  King,  the  nat- 
ural presumption  is  that  such  assailant  In- 
tended death  or  great  bodily  harm,  and  in 
the  absence  of  evidence  to  the  contrary  this 
presumption  must  prevalL"  It  Is  contended 
that  this  Instruction  does  violence  to  the 
law.  In  that  the  law  Is  that  whenever  a  spe- 
dflc  intent  Is  an  element  of  an  offense  no 
presumption  of  law  can  aris%  and  that  the 
spedflc  intent  is  a  fact  to  be  shown  like 
any  other  fact  In  the  case.  People  v.  Land- 
man. 103  Cal.  580,  37  Pac.  S18;  People  v. 
Johnson,  106  CaL  206,  39  Pac.  032;  People 
V.  nannelly,  128  OaL  80^  60  Pac  670.  The 
rule  of  law  is  as  appellant  dedares  In  all 
crimes  saving  that  of  murder.  In  the  case 
of  murder,  the  law  has  made  provision  pe- 
culiar to  the  crime.  To  the  crime  of  mur- 
der, malice  is  an  ees^tisL  (Pen.  Code,  H 
187,  188);  but  by  section  1106  of  the  Penal 
Code,  when  the  homldde  by  the  defendant 
has  been  proved,  the  murder  Is  established, 
and,  of  course,  to  establish  murder  the  mal- 
ice must  be  established.  We  have  thus,  in 
our  law,  the  peculiar  situation  touching  mur- 
der that  proof  of  the  homicide  alone  estab- 
lishes the  crime,  with  ita  necessary  ingredi- 
ent of  malice,  and  immediately  the  burden 
Is  transferred  to  the  defendant  of  proving 
drctonstances  In  mitigation  to  lessen  the 
d^n^ee  of  the  crime,  or  In  Justification  or  ex- 
cuse show  that  no  crime  has  been  commit- 
ted. Thus  the  effect  of  section  187  and  of 
section  1106  of  the  Penal  Code,  ccmstrued 
together,  is  as  though  the  law  had  expressly 
declared  that,  while  murder  Is  the  unlawful 
killing  of  a  human  being  with  malice  afore- 
thought, every  killing  is  murder,  unless  the 
defendant  proves  the  contrary.  To  Illus- 
trate this  peculiarity  of  onr  law,  reference 
may  be  made  to  People  v.  Rjiapp,  71  GaL  1, 
11  Pac.  793.  where  the  subject  Is  discussed, 
lit  la  pointed  ont  that  In  the  state  of  New 
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York  there  Is  no  iectl<m  corraBponding  to 
section  llOS  of  our  Penal  Code,  and  conse- 
qnently  no  rale  of  eridence  Bbnllar  thnreto. 
In  Neir  York,  therefore,  it  Is  held  that  there 
la  never  a  preanmption  of  malice  In  the  case 
of  a  homidd^  and  that  an  actual  intent  to 
kill  most  be  shown  afflrmatlTely;  whereas, 
bj  Tlrtne  of  section  llOS  of  onr  Code,  the 
exiatence  of  malice  Is  presnmptlvely  proved 
by  proof  at  the  killing.  Bo  In  People 
Keraagban.  72  CaL  fOS.  14  Pae.  668,  this 
oonrt  dlsUngnlshes  betweoi  mnrder  of  the 
seciHid  degree  and  manalaaghter,  quoting 
P^le  T.  Doyell.  48  Gal.  96,  to  the  following 
^ect:  "Id  the  former  cases  [aeccoid  degree 
mnrder],  the  slayer  is  presamed  to  be  actu- 
ated by  an  Intent  which  may  not  exiat;  in 
the  latter  [manslaagfater],  oat  ot  forbearance 
for  the  weakneas  of  human  nature,  the  alay- 
er  la  presumed  not  to  be  actuated  by  an  In- 
tent to  kill*  althou^  sach  intent  may  in 
tact  exlHt"  But,  wherever  the  crime  falls 
short  cf  homicide,  even  If  it  be  the  crime  of 
assault  with  an  intent  to  commit  murder, 
this  shifting  of  proof  does  not  arise,  and  it 
is  necessary  for  the  prosecution  to  show  as 
a  ,Cact  the  spedflc  Intent  which  is  essential 
to  the  particular  crime  charged.  Thus,  in 
People  T.  Mlze,  80  CaL  41,  22  Pac  SO,  the 
charfte  was  an  assault  with  Intuit  to  commit 
mnrder.  The  Jury  was  InBtructed.  tm  here, 
tbat  every  person  is  presumed  to  have  In- 
tended the  natural  and  probable  consequenc- 
ea  ot  his  act,  and  therefore,  if  the  jury  be- 
lieved that  the  defendant  did  shoot  "at  said 
Henry  Ooffey  aa  charged  In  the  indictment, 
and  tbat  the  natural  and  ordinary  consequenc- 
es of  Buch  Bhootlng  would  be  the  death  of  said 
Henry  Coffey,  then  the  presumption  of  law 
is  that  the  defendant  so  shooting  did  shoot 
at  said  Henry  Coffey  with  Intent  to  kill 
him."  This  court  In  condemning  the  Instruc- 
tion said:  "In  homicide  cases,  where  the 
killing  is  proved.  It  rests  on  the  defendant 
to  show  Justification,  excuse,  or  clrcumstauc- 
ea  of  mitigation,  subject  to  the  qualifica- 
tion that  the  benefit  of  the  doubt  Is  to  be 
given  to  the  prisoner;  but  this  is  because  the 
ttatute  ea^ressly  shifts  the  burden  of  prov- 
tng  eircumaianccs  in  mitigation  upon  the  de- 
fendant in  homicide  cases.  The  rule  is  con- 
flned  to  murder  trials."  People  v.  Clieong 
Foon  Ark,  61  Cal.  527.  See,  also.  People  v. 
Gordon,  88  Cal.  422,  26  Pac.  502.  As  this 
was  a  case  of  homicide.  It  forms,  as  we  have 
shown,  an  exception  to  the  general  rule  that, 
where  a  specific  intent  is  an  essential  element 
of  a  crime,  the  existence  of  that  Intent  must 
be  established  as  a  fact  The  instruction 
was  therefore  proper. 

For  the  foregoing  reasons,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

We  nmcnr:  SHAW,  X;  ANGELLOTTI, 
J.;  SLOaS,  J.;  LORIOAN,  3. 


WIERS  et  aL  t.  TBEESB. 
(Supreme  Court  of  Oklahoma.   Jan.  10.  1911.) 

fSyUabut  by  the  Court.) 

1.  Evidence  (459*)— Paboi.  EviDBirCE— Iden- 
tification or  Pasties. 

Where  a  promisBory  note  it  sianed  by  in- 
dividuals with  a  representative  description,  it  is 
not  error  to  admit  parol  evidence  to  show  that 
the  intention  of  the  partlsB  waa  to  obligate 
themselves  to  its  payment 

[EA.  Note.— For  other  casea,  see  Evidence, 
Gent.  Dig.  {§  210&-2114:   Dec.  Dig.  |  459.*] 

2.  EviDsncB  d  459*)— Pabol  Evidbiios— Sio- 

■TATUBn  TO  n0TE.> 

In  an  action  brought  to  recover  a  iuiigment 
on  the  following  note:  "$40.00,  Cleveland, 
Okla.,  Sept  6th,  1901.  Jan.  1st,  1904,  after 
date,  the  Greenwood  Gin  Co.  promises  to  pay 
S.  N.  Treese  ft  Son  or  bearer,  forty  dollars  at 
the  Triangle  Bank  of  Cleveland,  Okla.  Value 
received  with  interest  at  10  per  cent  per  an- 
num. No.  3,  due  Jan.  iBt,  1904.  M.  A.  Wlera, 
Pres.  of  Company;  W.  A.  Moore,  Sec." — it  waa 
not  error  to  admit  evidence  to  establish  that  the 
signers  of  the  same  executed  it  with  the  inten- 
tion of  personally  obligating  themselves  to  pay 
it  and  that  the  same  was  not  intended  by  the 
parties  to  be  an  obligation  ot  tlie  Greenwood  Gin 
Company. 

[Ed.  Note.— For  other  cases,  see  Dvidence, 
Gent  Dig.  U  2109-ZU4;   Dec.  Dig.  |  459.*] 

3.  New  Trial  (102*)— Grodhds— Nbwi.t  Dis- 
covESBD  Evidence— DnjQEHCE. 

Where  no  diligence  is  shown  to  have  been 
exercised  to  secure  for  submission  on  the  trial 
alleged  newly  discovered  evidence  presented  in 
support  of  a  motion  for  new  trial,  the  denial 
thereof  is  not  error. 

[EH.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  210-214;  DecTbig.  f  102.*] 

Error  from  District  Court,  Pawnee  County; 
L.  M.  Foe,  Judge. 

Action  by  S.  N.  Treese  against  M.  A.  Wiers 
and  W.  A.  Moore.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

E.  M.  Clark,  for  plaintllTs  in  wror.  N.  E. 
McNeil,  for  defendant  in  error. 

DUNN,  G.  J.  This  case  presents  error  from 
the  district  court  of  Pawnee  county,  being  an 
appeal  to  that  court  from  a  Judgment  of  a 
justice  of  the  peace,  rendered  prior  to  state- 
hood. Action  was  brought  8.  N.  Treese, 
as  plaintiff,  to  recover  against  M.  A.  Wiers 
and  W.  A.  Moore,  dtfendants,  on  the  follow- 
ing promissory  note:  "$40.00.  Cleveland,  O. 
T.,  Sept.  6th,  1901.  January  1st,  1804,  after 
date,  the  Greenwood  Gin  Co.  promise  to  pay 
to  S.  N.  Treese  &  Son  or  bearer,  forty  dollars 
at  the  Triangle  Bank  of  Cleveland,  O.  T., 
value  received  with  interest  at  10  per  cent 
per  annum.  Ko. .  3.  Due  Jan.  1st,  180L 
M.  A.  Wiers,  Pres.  of  Company.  W.  A. 
Moore,  Sec." 

Judgment  was  rendered  on  the  trial  in  the 
district  court  In  favor  of  plaintiff,  and  the 
defendants  have  appealed  to  this  court,  as- 
signing error  on  two  jwoposf tlons :  First, 
that  the  court  erred  in  admitting  onl  testi- 
mony to  explain  who  was  liable  <m  the  note 
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In  gaestlon;  and,  eeeond.  In  OTerrnling  mo- 
tlon  of  plaintiff  In  error  for  new  trial  for  and 
on  account  of  newl7  discovered  evidence. 

It  appears  that  on  the  trial  of  t^e  action 
the  coart  admitted,  over  the  objection  of 
plalatifR  In  error,  evidence  showing  that  the 
note  was  signed  by  them  In  their  personal 
capacity,  and  that  It  was  Intended  to  bind 
them,  and  not  the  Greenwood  Gin  Company. 
Coorts  In  which  this  proposition  had  been 
presented  and  passed  on  have  left  no  field 
for  original  research  or  expression,  and.  In 
passing  on  the  same,  we  content  ourselves 
with  a  quotation  from  two  well-considered 
cases  which  disclose  the  state  of  the  law  and 
whldi  express  onr  views. 

The  Supreme  Court  of  Maryland,  in  the 
case  of  Laflin  ft  Rand  Power  Co.  v.  Sln- 
ahehner,  48  Md.  411,  30  Am.  Rep.  472,  In 
hoIdlQg  parol  evidence  admissible  In  such 
case,  said:  "The  construction  of  written  In- 
struments, signed  by  persons  describing  them- 
selves aa  agents,  or  as  officers  of  corporations, 
has  been  a  fruitful  source  of  litigation,  and 
tbe  decisions  are  conflicting  and  In  many 
cases  unsatisfactory.  Not  that  there  seems  to 
be  any  difficulty  In  r^ard  to  the  rules  of  law, 
Thich  ought  to  govern  In  the  Interpretation 
of  contracts,  but  in  the  application  of  such 
rnles  to  each  particular  case.  The  subject  Is 
folly  considered  by  Parsons  on  Notes  and 
BlUa,  Story  on  Promissory  Notes,  Byles  on 
Bills  of  Exchange;  and  we  do  not  propose  to 
examine  In  detail  the  many  cases  referred  to 
by  these  writers  nor  attempt  tbe  fruitless 
task  of  reconciling  conflicting  decisions.  Aft- 
er all,  the  question  whether  one  signing  a 
Dote  or  accepting  a  bill,  as  an  officer  of  a  cor- 
poration, means  to  bind  himself  personally, 
is  a  question  of  intention  between  tbe  par- 
ties to  the  Instrument;  and  this  Intention,  we 
admit,  as  a  general  rule,  must  be  determined 
by  the  face  of  the  paper  Itself.  Wbere  one 
baving  authority  accepts  a  bill  in  such  a 
maoDer  as  manifests  an  intention  not  to  bind 
himself  but  to  bind  a  corporation  of  which 
be  is  an  officer,  and  to  be  paid  out  of  tbe 
tmd3  of  the  corporation,  It  is  clear  in  such  a 
case,  the  acceptance  will  not  bind  him  per- 
sonally. But  cases  frequently  occur,  owing 
to  the  almost  infinite  'variety  In  forms  of  ex- 
pre^Ion  and  In  the  use  of  words,  in  which  It 
Is  difficult  to  determine  from  the  face  of  the 
paper  Itself  whether  the  party  signing  means 
to  bind  himself,  and  adds  his  official  charac- 
ta  merely  for  the  purpose  of  indicating  tbe 
i^racter  In  which  he  acte,  or  whether  the 
official  character  is  added  for  the  purpose  of 
showing  he  does  a  mere  ministerial  act,  and 
that  the  promise  Is  made  and  the  obligation 
Incurred  for  and  In  behalf  of  the  corporation. 
In  other  words,  does  he,  in  tbe  language  of  the 
wnrt  in  Bradlee  v.  Boston  Glass  Gom'y,  16 
Picfe.  347,  "apply  the  executing  hand  as  the 
instromait  of  another;  or  the  promising  and 
engaging  mind  of  a  contracting  party"?  In 
neb  cases,  where  there  la  such  ambiguity  on 
tbe  face  oC  tbe  paper  as  to  ba  oonslBtent  with 
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either  construction,  whether  one  means  to 
bind  himself  personally,  or  acts  only  in  an 
official  capacity,  parol  evidence  is  clearly  ad- 
mlsslble,  to  prove  the  circumstances  under 
which  the  contract  was  made;  or.  In  other 
words,  to  prove  the  true  nature  of  the  trans- 
action. Halle  et  aL  v.  Pierce,  32  Md.  330 
[3  Am.  Rep.  1391;  1  Am.  Leading  Cas.  marg. 
633;  notes  to  Rathbon  t.  Budling  and  Pentz 
V.  Stanton.  Parol  evidence  In  such  cases 
does  not  contradict,  alter  or  add  to  the  writ- 
ten Instrument,  but  explains  tbe  intention  of 
the  parties,  and  which  could  not  be  ascer- 
tained with  any  degree  of  certainty  from  the 
face  of  the  instrument  itself." 

And  speaking  further  of  the  confilct  re- 
ferred to  in  the  case  above  noted,  and  hold- 
ing parol  evidence  admissible,  tbe  Appellate 
Court  of  Indiana,  in  the  case  of  Swarts  v. 
Cohen  et  al.,  11  Ind.  App.  20,  38  N.  E.  586, 
referring  to  an  action  on  a  note  similar  to 
the  one  in  the  case  at  bar,  said :  "In  Falk  v. 
Moebs,  127  U.  S.  597,  8  Sup.  Ct  1319  [32  U 
Ed.  266],  it  Is  said  that  this  conflict  amounts 
to  almost  anarchy  of  the  authorities.  In  the 
following  cases,  notes  and  bills  of  exchange 
similarly  signed  as  the  one  In  suit  were  held 
to  be  the  obligation  of  the  corporation  alone. 
Draper  v.  Massachusetts,  etc.,  Co.,  6  Allen 
[Mass.]  838;  Rendall  t.  Harriman,  75  Me. 
497  [46  Am.  Rep.  421];  Castle  v.  Belfast,  etc., 
Co.,  72  Ma  167;  Sturdivant  v.  Hull,  59  Me. 
172  [8  Am.  Rep.  409];  Carpenter  v.  Farns- 
worth,  106  Mass.  661  [8  Am.  Rep.  360];  Lleb- 
scher  v.  Kraus,  74  Wis.  387,  43  N.  W.  166  [5 
h.  R.  A.  496,  17  Am.  St  Rep.  171].  Many 
other  cases  might  be  cited  to  the  same  effect. 
On  tbe  other  hand,  notes  and  bills  somewhat 
similarly  signed,  have  been  held  to  be  the  in- 
dividual obligation  of  the  person  signing 
them  or  the  Joint  obligation  of  the  corpora- 
tion and  the  individual.  Chase  v.  Pattlierg, 
12  Daly  [N.  Y.]  171;  Kean  v.  Davis,  21  N. 
J.  Law,  683  [47  Am.  Dec.  1821;  Fiske  v.  Eld- 
ridge,  12  Gray  [Mass.]  474;  Tucker,  etc.,  Co. 
V.  Fairbanka,  98  Mass.  101;  De  Witt  v.  Wal- 
ton, 9  N.  Y.  571;  McCiellan  v.  Reynolds.  49 
Mo.  312;  Hoffner  v.  Brownell,  70  Iowa,  591, 
31  N.  W.  947;  Heffner  v.  Brownell,  75  Iowa, 
341,  39  N.  W.  640;  McCandleaa  v.  Belle  Plains, 
etc.,  Co.,  78  Iowa,  161,  42  N.  W.  635  [4  L.  R. 
A.  396,  16  Am.  St  Rep.  429].  In  many  of 
the  cases  the  decision  of  the  court  turns  on 
a  very  slight  change  in  tbe  terms  of  tbe  in- 
strument or  the  manner  In  which  it  Is  signed. 
If  a  written  instrument  Is  uncertain  or  Its 
meaning  cannot  be  definitely  determined  upon 
Its  face,  extrinsic  evidence  may,  under  prop- 
er averments,  be  given,  not  to  vary  the  terms, 
but  to  clear  up  the  ambiguity.  This  Is  espe- 
cially true  where  the  action  is  between  the 
original  parties  to  the  contract  Daniel's 
Negot  Inst  %  418;  1  Parsons,  Notes  and 
Bills,  168;  Halle  v.  Felrce,  32  Md.  327  [13 
Am.  Rep.  139};  Hardy  v.  Pllcher,  67  Miss. 
18  [34  Am.  Rep.  4%2];  Baldwin  v.  Bank,  1 
Wall.  254  [17  L.  Ed.  534];  Mechanics'  Bank 
T.  Bank  of  Oolombla,  6  Wheat  326  [6  L.  Bd. 
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100];  UetcmU  T.  WilUanu,  104  IT.  S.  9S  [26  L. 
Bid.  665];  Brock  way  t.  AUoi.  17  Wend.  [N. 
T.l  40." 

In  tlie  case  at  tiar,  if  tbe  note  In  question 
does  not  carry  with  It  the  manifest  Inten- 
tion to  tiind  tbe  defendants,  we  must  bold  tbat 
such  ambiguity  exists  as  to  open  tbe  door  to 
the  admission  of  erldenoe  to  make  certain 
the  Intention  of  tbe  parties.  Other  aathor- 
Itles  sustaining  the  conclusion  to  which  we 
bsTe  come  may  be  noted  as  follows:  2  Ency. 
Evidence,  p.  464;  Mechem  on  Agency,  |  445; 
8  Cyc.  p.  269.  note;  Metcalf  WllUama,  104 
U.  S.  93,  ^  L.  Bd.  665;  rrankland  t.  Jobn- 
son,  147  lU.  620,  86  N.  n.  486^  87  Am.  St 
Bep.  284;  La  Salle  Nat  Bank  t.  Tola  Bocfc 
ft  Bye  Oo^  14  la  App.  141;  Wetompka  ft 
Goose  B.  B.  Co.  T.  Blngbamt  6  Ala.  667; 
Soutbem  Pacific  Co.  t.  Yon  Scbmldt  Dredge 
Co..  118  GaL  868,  60  Fa&  650;  Shaffer  et  al. 
T.  Hohensctalld,  2  Kan.  App.  616.  48  Pac.  970; 
OUUg.  Molt  ft  Co.  T.  Lake  Blgler  Boad  Co.. 
2  Ner.  214;  Day  t.  Bamsdell  et  al.,  90  Iowa. 
731,  62  N.  W.  208.  See.  also,  Janee  t.  Cit- 
izens' Bank,  0  (MO.  646^  60  Fac.  280,  wberdn 
the  Snpreme  Court  of  tbe  territory  of  Okla- 
homa seems  to  have  folly  covered  the  duee- 
Uon. 

The  showing  made  of  alleged  newly  dis- 
covered evidence,  tendered  Id  support  of  the 
motion  for  a  sew  trial,  does  not  disclose  any 
dillgmc*  whatsoever  ms  exercised  to  pro- 
cure the  same  in  time  fbr  tbe  trial,  provided 
It  oonld  reasonably  be  termed  newly  discov- 
ered, which  we  very  mnch  doubt  and  tbe 
court  committed  no  error  in  denying  the 
motion. 

Finding  no  error  in  tbe  record,  the  judg- 
ment of  tbe  trial  court  is,  accordingly,  af- 
flrmed.  All  the  Justices  concur. 


ST.  Loms  ft  s.  r.  B.  oo.  v.  Houston. 

(Supreme  Court  of  Oklahoma.    Jan.  10^  JAM.) 
fSyUalut  Jty  tkt  Court.) 

1.  BaILBOADS  (I  400*)— NSGLIOEKCE— Failttbb 
TO  SOOND  BeLI.  and  WHISTLC— EVIDKMC■— 
A  DM  TSSI  B  ILITT. 

Binging  tbe  bell  and  sonndtng  the  whistle 
of  a  locomotive  are  the  ordinary  methods  of 
warning  persons  and  animals,  who  seem  to  be 
in  a  place  of  danger  from  approaching  trains, 
of  their  peril,  and  in  such  caaea  evidence  tend- 
ing to  prove  a  failare  to  do  so  is  proper  to  xo 
to  the  jniy  on  tbe  question  of  negligence,  wheth- 
er the  signals  are  required  by  statute  or  not 

[Ed.  Note.— For  oAer  cases,  see  Ballioads. 
Cent  Dig.  I  1873 ;  Dee.  DigTl  400.*] 

2.  AppkAi.  akd  Ebbob  (f  1170*)— Habmuesb 
Brror. 

Tbe  Supreme  Court  is  required  by  statute 
to  disregard  any  error  or  defect  in  the  pleadings 
er  proceedings  wbldi  does  not  affect  the  sub- 
stantial rights  <^  tiie  adverse  party. 

lEd.  Mote.— For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  I  1170.*} 

Error  from  Caddo  County  Court;  W.  W. 
Taugban,  Judge. 
Action  by  Wm.  Houston  against  tbe  St 


Louis  ft  San  Fnuudsco  Bailroad  Company. 
Judgment  for  plalntlfl,  and  defmidant  brings 
error.  Affirmed. 

W.  F.,  Evans,  B.  A.  E3^naehmldt  axtd 
Stevens  ft  Uyeca,  fw  plalntlfl  ta  error. 

KANE,  J.  The  petition  allied,  In  sub- 
stance, that  tbe  plaintiff,  defendant  In  error 
here,,  was  loading  a  car  belonging  to  tbe  de- 
fendant plaintiff  In  error  here,  with  cottoa 
seed,  which  car  had  been  placed  on  tbe  de- 
fendant's side  track  by  the  defendant  for 
loading,  and  tbat  wbUe  loading  said  car  he 
was  at  a  place  where  be  bad  a  right  to  be. 
That  wblle  so  loading  said  car  tbe  defendant 
wantonly,  n^llgently,  and  careleasly  ran  a 
passenger  train  Into  plalntUTs  team,  which  at 
tbat  time  was  hitched  to  the  plaintiff's  wag- 
on, from  which  be  was  unloading  said  cotton 
seed  into  tbe  defraidant's  car.  Tbat  at  said 
time  said  plaintiff  was  north  of  tbe  defend- 
ant's depot  and  the  def^dant's  train  was 
□earing  tbe  depot  and  tbe  defendant  negll- 
gentlj  failed  to  blow  the  whistle  and  failed 
to  ring  the  bell,  and  gave  no  alarm  whatever, 
and,  as  aforesaid,  wantonly  and  negligent 
ly  ran  into  plalntUTs  wagon  and  team,  fa- 
tally wounding  one  of  plalntUTs  horses  and 
breaking  the  plalntUTs  wagon  tongneb  and 
wounding  and  bmlslng  the  plaintiff.  That 
the  horse  killed  was  reasonably  wordi  V160. 
That  said  wagon  was  Injured  In  the  sum  of 
f20,  and  that  said  defendant  was  disabled 
from  work  for  a  period  of  four  days,  which 
was  reasonably  worth  ^60  per  day.  and 
was  so  wounded  and  suffered  such  mental 
pain  as  to  damage  him  In  tbe  sum  of  fSOO. 
The  ansmr  w^s  a  general  denial  and  an  al- 
legation to  the  effect  that,  if  tbe  aaid'plain- 
tiff  sustained  injuries  to  either  his  person  or 
property,  it  was  due  to  his  own  carelessness 
and  vant  of  cara  The  tesHj  was  a  general 
deulal.  Upon  trial  to  a  Jury,  there  was  a 
verdict  for  tbe  plaintiff  in  the  sum  of  9150* 
upon  which  Judgment  was  entered.  To  re- 
verse this  Judgment,  this  proceeding  in  txrov 
was  commenced. 

[1]  Among  the  assignments  of  error  is  one 
to  tbe  effect  that  it  was  error  to  admit  the 
testimony  of  Judge  Holding  as  to  the  failure 
of  the  plaintiff  in  error  to  ring  tbe  beU  and 
sound  the  whistle.  Bearing  on  this  question, 
the  evidence  tends  to  show  that  In  orda  for 
plaintiff  to  unload  the  cotton  seed  in  the 
manner  alleged.  It  was  necessary  to  so  place 
his  team  and  wagmt  that  a  train  eoiUd  not 
pass  on  the  main  track  without  colliding 
with  them;  tbat  this  was  the  tftoaticHi  of 
tbe  plaintiff  when  the  act^dent  occurred. 
There  Is  also  some  evidence  to  the  effect  that 
tbere  was  a  street  crossing  about  100  feet 
from  the  point  ^oe  the  accident  occurred, 
in  the  direction  from  whrace  the  train  that 
caused  the  injury  approached.  There  Is  no 
contention  on  the  part  of  the  d^endant  In 
error  tbat  the  wgtneer  violated  tbe  section 
of  the  stotute  which  makes  It  a  misdemeanor 
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for  an  ciislii«er  to  omit  to  came  tbe  to 
ting  or  a  steam  whlatle  to  aoiind  at  a  certain 
distance  from  tbe  itece  where  the  track 
erossea  a  pnbUc  way,  and  there  was  no  In- 
ttmcUon  asked  or  gLven  presenting  that  theo- 
ry to  the  jury.  The  eTideace  as  to  glTlng  slg- 
nals  seems  to  have  been  Introdaced  for  the 
purpose  of  showing  that  the  railway  company 
neglected  some  duty  that  it  owed  the  plalntltC 
In  tbe  situation  in  which  he  was  found. 
Ringing  the  bell  and  sonndinc  the  whistle  of 
a  loconx>tlTe  are  the  ordinary  nwthods  of 
warning  persons  and  animals  who  seem  to  be 
hi  a  place  of  duser  from  aivroachlng  trains 
of  their  peril,  and  In  snch  cases  eridence 
toidlng  to  proTB  a  fitUure  to  do  so  is  proper 
to  go  to  the  Jury  on  the  qaestlon  of  n^Iigence, 
whether  the  signals  were  required  by  statute 
or  not.  We  think  that  that  Is  the  situation 
here,  and  that  on  that  theory  Judge  Holding's 
eridence  was  admissible. 

[2]  There  are  other  errors  assigned,  but, 
after  a  careful  examination  of  the  record, 
we  are  convinced  that  there  was  no  rereral- 
ble  error  committed  by  the  court  below.  Tbe 
ease  waa  submitted  to  the  jury  upon  iustmc- 
tions  substantially  complying  with  the  law, 
and,  as  there  was  evidence  reasonably  sup- 
portlng  their  verdict,  it  will  not  be  disturbed. 
Tbe  Supreme  Court  is  required  by  statute  to 
"disregard  any  error  or  defect  In  tbe  plead- 
ings or  proceedings  wblcb  does  not  affect  the 
substantial  rights  of  the  adverse  party." 
Section  4344,  Wilson's  Oklahoma  Statutes; 
Mullen  V.  Thaxton,  24  Okl.  643,  104  Pac.  359. 

The  Judgment  of  tbe  court  below  Is  af- 
firmed. All  the  Justices  concur. 


BTRD  V.  HAMMKTT  et  aL 
(Snprnne  Court  of  Coahoma.    Sept.  18,  1910. 
Aehearing  I>eoied  Dec.  13,  1910.) 

(BvUoh%$  by  the  Court.) 

L  Bquiit  (I  400*) — Appbal  and  Essob  (SS 
1020-1022*)— Findings  of  Mastbb  — Con- 
clcbivxre88. 

In  chancery  eases  In  the  Indian  Territory 

prior  to  the  erection  of  the  state,  the  reference 

to  the  master  being  not  by  conseut,  the  finding 

of  tlie  master  is  penaasive  only. 

(a)  The  legal  presumption,  where  the  evidence 
is  mnSicting,  being  that  the  findings  of  fact, 
as  found  by  tbe  master  and  approved  by  the 
chuicetlor,  are  correct,  his  report  will  not  be 
■et  aside,  unless  It  appears  with  reasonable 
HnmcsB  that  he  has  fallen  into  a  mistake  of 
firt. 

(b)  Unless  it  Is  ressouably  dear  that  the  pre- 
ponderance of  evidence  la  against  such  finding, 
the  Mme  will  not  be  disturbed  on  appeaL 

[Ed.  Note.— F<«  other  cases,  see  Equity,  Dec. 
Die.  i  409;*  Appeal  and  Error,  Cent.  Dig.  U 
40U,  4012;  Dec.  Dig.  %i  1020-1022.*] 

2.  AfPKAL  AMD  SBBOB    (|  1022*)— REVIEW— 

QuEntotn  ow  Faoi— Findihos  or  MAarrsa. 

Where  the  master  in  ehanoexy  reports  tbe 
nets  as  fbond  to  him.  and  the  same  on  motion 

defendants  in  error)  are  approved  by  tbe 
ctwrt,  without  any  exceptions  being  saved  there- 
to by  tbe  complaulng  party  (plaintiff  in  error), 


who  thereupon,  over  the  objection  of  the  de- 
fendanto  In  error,  reqnests  the  court  to  xoake 
special  findings  of  fact  and  conclusions  of  law, 
which  was  done,  judgment  being  rendered  in 
favor  of  tbe  defendants  in  error,  and  there  being 
evidence  in  the  record  to  sustain  such  flndings 
of  fact  and  it  not  being  xeas<mably  clear  tliat 
there  w  a  preponderance  «(  evidence  sgalnst 
such  finding,  the  iudgmoit  will  not  be  disturbed 
here  on  appeal. 
TEd.  |$ote.-:J^or  Qtbe.cj98e$.,  j«e  ^noeal.  and 


„  Ijote.— 

Error,  Cent.  Dig. 
1022.*] 


Dig.  i 


I^ror  from  District  Court,  Oralg  County ; 
T.  L.  Brown,  Judge. 

Action  by  H.  H.  Byrd  against  C  H.  Ham* 
mett  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  brings  error.  Affirmed. 

On  the  ISth  day  of  August,  1905,  plaintiff 
in  error,  as  plaintiff,  commenced  this  action 
on  tbe  equity  side  of  the  docket  in  tbe 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  at  Vlnlta, 
against  tbe  defendants  in  error,  C.  H.  Ham- 
mett  and  the  Superior  Oil  ft  Gas  Company, 
as  defendants,  seeking  an  accounting.  After 
the  cause  was  at  Issue,  It  was  refwred  to  A. 
M.  Etchen,  master  In  chancery,  to  take  the 
testimony  and  report  thereon.  The  said  mas- 
ter having  heard  the  evidence,  but  not  having 
made  his  r^rt  at  the  time  of  the  creation 
of  the  state,  on  the  3d  day  of  Dec«nber,  1907, 
it  was  stipulated  by  all  parties  tliat  said  mas- 
ter "shall  make  report  and  transmit  the  tes- 
timony In  accordance  with  practice  hereto- 
fore prevailing  tn  tbe  United  States  Court  for 
the  Northern  District  of  the  Indian  Terri- 
tory, report  to  be  made  by  December  20, 1907, 
and  evidfflce  reported  to  be  evidence  in  case." 
The  master  filed  his  r^rt,  the  body  of  which 
is  in  hsec  verba: 

"Albert  M.  Etchen,  master  In  chancery  of 
the  United  States  Court  for  the  Northern 
District  of  the  Indian  Territory,  respectfully 
reports  that,  pursuant  to  the  order  of  refer- 
ence heretofore  made  and  entered  by  the 
United  States  Court  for  the  Nortliem  Dis- 
trict of  the  Indian  Territory,  he  has  examin- 
ed tbe  files  and  taken  the  evidence  in  the 
above-entitled  cause,  and  finds  therefrom  as 
follows: 

"(1)  That  the  complaint  herewith  was  filed 
on  the  2Gth  day  of  August,  1906.  Service  of 
summons  waa  duly  had  upon  the  defendant 
Charles  H.  Hammett,  within  the  Northern 
District  of  the  Indian  Territory,  on  the  21st 
day  of  August,  1906,  and  upon  the  defendant 
Superior  OH  ft  Gas  Company,  by  service  of 
summons  upon  Ctmries  H.  Hammett,  as 
treasurer  of  said  Superior  OH  &  Gas  Com- 
pany, within  the  North^n  District  of  tlie  In- 
dian Territory,  on  the  21st  day  of  August, 
1905. 

"(2)  Thereafter,  and  on  the  28th  day  of 
November,  1906,  the  defendant  Superior  Oil 
ft  Gas  Company  filed  Its  separate  answer 
herein. 

"(3)  That,  on  said  2Sth  day  of  November, 


•Fttothwi 


I  sss  same  tepla  and  seotion  HUUBBR  in  Dm.  Dig.  ft  Am.  Dig.  Ktj  He.  Secies  ft  Kv*?  ladSMS 


Digitized  by 


Google 


186 


117  PACIFIC 


REPOBTEB 


(Okl. 


190S,  tlie  defendant  Charles  H.  Hanunett  filed 
hlB  separate  answer  li»dn. 

*'(4)  That,  at  tbe  time  of  the  commence- 
ment of  this  suit,  said  plaintiff  resided  In  the 
Northern  District  of  the  Indian  Territory 
and  nearer  to  Vlidta,  Indian  Territory,  than 
any  other  place  of  holding  court  in  said  dis- 
trict 

"(5)  That  said  defendant  Superior  Oil  & 
Gas  Company  is  a  corporation,  organized  un- 
der the  laws  of  the  Indian  Tmritory,  with  its 
main  ofllce  in  the  Northern  District  of  the  In- 
dian Territory. 

"(Q  That  said  Superior  Oil  &  Gas  Campany 
was  organized  with  a  capital  stock  of  $200,- 
000,  of  which  capital  stock  F,  C.  Hmderson 
subscribed  40  per  cent.,  C.  H.  Hammett,  30 
per  cent,  and  Harry  Raymond,  30  per  cent 

"(7)  That  there  was  to  be  paid  In,  under 
date  of  May  31,  1004,  the  following  sums  of 
money  uiwn  said  stock  subscribed,  namely: 
F.  a  Henderson,  $2,400;  C.  H.  Hammett 
$1,800;   Harry  Raymond,  $1^00. 

**(8)  That  the  remainder  of  said  stock, 
namely,  $104,000,  was  tak«i  up  by  said  F.  C 
Henderson,  C.  H.  Hammett  and  Harry  Ray- 
mond In  tbe  proportions,  namely,  P.  G.  Hend- 
erson 40  per  cent  thereof,  0.  H.  Hammett 
SO  per  cent,  thereof,,  and  Harry  Raymond,  30 
per  cent  thereof,  In  consideration  of  the 
leases  which  said  parties  turned  In  to  said 
Superior  OH  &  Gas  Company  at  the  time  of 
its  organization. 

"(9)  That,  In  payment  of  said  sums  of  mon- 
ey, In  consideration  of  said  stock  subscription, 
F.  C.  H«iderson  paid  by  check  $2,400 ;  that 
Harry  Raymond  paid  by  check  $1,800;  that 
C.  H.  Hammett  paid  by  note  $800.  and  on 
account  of  expenses,  $1,000. 

"(10)  The  master  further  finds  that  In  pro- 
portion to  the  amount  of  stock  held  in  the 
Superior  Oil  it  Gas  Company  by  said  Hender- 
son, Hammett.  and  Raymond,  that  said  par- 
ties were  assessed  for  drilling  expenses  as 
follows:  C.  H.  Hammett  $4,T27.70;  Harry 
Raymond,  $4,727.70;  F.  O.  Henderson,  $6,- 
803.60. 

"(11)  That  said  indebtedness  was  a  matter 
of  charge  upon  the  books  against  the  Supe- 
rior Oil  &  Gaa  Company,  and  In  favor  of  the 
above-named  parties,  according  to  the  respec- 
tive shares  of  stock  owned  by  them  at  the 
time  the  Superior  Consolidated  Oil  Company 
took  over  the  stock  of  the  Superior  Oil  &  Gas 
Company,  with  the  exception  of  the  qualify- 
ing shares,  four  each,  held  by  F.  C.  Hender- 
son, J.  Wood  Glass,  C.  H.  Hammett  Harry 
Raymond,  and  Harold  Raymond. 

"(12)  The  master  furiher  finds  that  In  ad- 
dition to  the  allowance  made  C.  H.  Hammett 
of  a  credit  of  $1,000  on  his  first  stock  sub- 
scription, said  G.  H.  Hammett  was  further 
allowed  the  sum  of  $1,600,  which  amount 
was  credited  to  him  upon  the  books  of  said 
company. 

"(13)  Tbe  master  further  finds  that  at  the 
time  the  Superior  Consolidated  Oil  Company 
took  over  the  stock  of  the  Superior  OU  &  Gas 


Company  Oat  it  asnimed  all  Ind^btedaeos  oT 
tbe  Supwlor  Oil  ft  Oas  Company,  in  tbe  smn 
of  $15,740,  wbldi  sum  had  theretofore  been 
advanced  by  F.  C.  Huiderson,  C  H.  Ham- 
mett and  Harry  Raymond,  and  that  said  sam 
was  paid  to  said  F.  C.  Hendorson,  C.  H.  Ham- 
mett and  Harry  Baymond  giving  to  than 
certain  shares  of  stock  In  the  Supolor  Con- 
solidated Oil  Company  as  follows:  F.  C 
Henderson,  2,900  shares;  Harry  Raymond. 
2,176  shares ;  a  H.  Hammett  2,176  shares. 

"(14)  That,  on  the  10th  day  of  May,  1904, 
said  dtfendant  Charles  H.  Hammett  made 
and  entered  bito  a  contract  in  writing  with 
said  plaintiff  and  associates,  which  Is  aa 
follows:  'Prdlmlnary  Contract  U.  S.  of 
America,  Indian  Territory,  Norths  District. 
This  contract  and  agreement  between  Ed- 
ward Byrd,  Henry  Byrd  and  S.  S.  St^tLOis 
and  0.  H.  Hammett  et  al.,  made  and  entered 
into  this,  the  19th  day  of  January,  190^ 
Whereas,  all  parties  agree  to  work  in  secur- 
ing leases  and  develop  tbe  same  for  profit 
It  Is  agreed  that  party  of  the  first  psrt  shall 
devote  their  time  to  secure  O.  &  G.  leases; 
and  the  party  of  the  second  part  shall  pay 
the  expenditures  of  securing  the  same  In  the 
name  of  C.  H.  Hammett  who  shall  represent 
both  parties  hereto.  The  party  of  the  second 
part  to  remit  money  from  time  to  time,  ample 
to  meet  the  necessary  expenditures,  and  when 
said  expenditures  are  not  met  they  shall 
have  no  Interest  therein,  but  the  condition 
shall  not  affect  leases  where  expenditures 
have  already  been  made.  It  Is  further  agreed 
that  party  of  the  first  part  and  second  part 
shall  share  equally  and  become  equal  owners 
of  said  lease,  and  from  time  to  time  they 
agree  to  form  companies  for  the  purpose  of 
raising  money  and  developing  the  pro[>erty, 
and  each  shall  be  represented  in  said  com- 
pany. Tbe  expenditures  to  include  $450  to 
$500,  more  or  less,  to  procure  leases  of  James 
Mealln,  of  Charles  Mealin,  Frank  Gourd,  ag- 
gregating about  1,040  acres.  Unless  five  hun- 
dred dollars  Is  remitted  by  the  30th  of  Janu- 
ary, and  an  additional  sum  of  five  hundred 
dollars  to  be  sent  by  the  6th  of  February, 
1904,  the  money  to  be  deposited  In  the  First 
National  Bank  In  the  town  of  Chelsea,  I.  T.. 
the  contract  shall  be  null  and  void.  Tbe 
money  to  be  placed  to  the  credit  of  Edward 
Byrd.  Edward  Byrd.  C.  H.  Hammett  Hen- 
ry Byrd.   Ei  Byrd.    8.  S.  Stephens.' 

"(15)  That  said  'Preliminary  Contract'  was, 
by  mutual  consult  of  all  parties  thereto,  ter- 
minated, and  thereafter  a  new  contract,  was 
made  and  entered  Into  by  and  between  said 
Eidward  Byrd  and  F.  C  Rutan  and  asso- 
ciates, said  contract  being  deposited  In  the 
First  National  Bank  of  Chelsea,  of  Chelsea, 
Indian  Territory,  an  exact  copy  of  said  con- 
tract not  being  ascertainable  from  the  flies  or 
the  transcript  of  testimony. 

"(16)  That  thereafter,  by  mutual  agree- 
ment of  all  parties  thereto,  said  contract  was 
terminated. 

"(17)  That  thereafter,  and  on  the  28d  dsy  of 
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Mardi,  1904,  a  new  contract  was  made  and 
entered  into  by  and  between  Edward  Byrd 
and  associates,  and  F.  G.  Butan  and  aasod- 
atea,  which  contract  1b,  in  words  and  figures, 
u  follows,  to  wit:  This  agreement,  made 
and  entered  into  the  23d  day  of  March,  1904, 
by  and  between  Edward  Byrd,  Chelsea,  Indl- 
an  Territory,  U.  S.  A.,  on  behalf  of  bimself 
and  bis  associates,  party  of  the  first  part,  and 
F.  a  Ratan.  Chicago,  Illinois,  on  behalf  of 
himself  and  his  associates,  party  of  the  sec- 
ond part,  wltnesseth:  That  party  of  the  first 
part  repreerats  that  he  has  secured,  and  can 
secure  leases  on  lands  allotted  to  Indians, 
or  thdr  assigns,  in  the  Cherokee  Nation,  Indi- 
an Territory,  U.  S.  A.,  the  said  leases  to  be 
secured  and  acknowledged  on  the  forms  as 
hoetofore  prepared,  or  are  to  be  prepared, 
by  the  Departmrat  of  the  Interior  at  Wash- 
ington, D.  C,  and  are  to  cover  no  less  than 
two  thousand  (2,000)  acres,  and  no  more  than 
two  thousand  fire  hundred  (2,500)  acres. 
Said  leases  shall  cover  not  less  than  the  num- 
bei  of  two  thousand  (2,000)  acres  taken  from 

cttfzCTS,  and  no  more  than  acres  from 

minors.  No  leases  shall  be  tak«i  or  Included 
in  the  above  where  a  question  of  title  of  the 
said  lands  exists,  and  where  it  will  appear 
that  the  said  allottee's  lease  will  not  be  con- 
firmed or  approved  by  the  Department  of  the 
'nterlor.  Party  of  the  second  part,  and  his 
associates,  have  advanced  the  sum  of  fl,140 
for  the  purpose  of  securing  leases  from  the 
allottees  of  the  Cherokee  Nation,  Indian  Ter- 
ritory, and  to  defray  the  expenses  for  such 
services,  and  further  agree  to  advance  the 
additional  sura  of  $1,000  for  the  securing  of 
said  leases  and  decaying  all  expenses  Inair- 
red  In  connection  therewith,  and  in  consider- 
ation of  the  taking  of  the  said  leases  In  the 
name  of  the  party  of  the  second  part,  or  his 
order;  party  of  the  second  agrees  to  under- 
take tbe  work  of  getting  said  leases  confirm- 
ed by  the  Department  of  the  Interior  at 
Washington,  1>.  C,  and  to  do  the  same  as 
qnlckly  as  it  is  possible  to  obtain  action 
thereon,  and  further  agrees  to  organize  a 
company  with  a  capital  stock  of  $1,000,000, 
fwld  company  to  be  organized  under  the  laws 
of  the  territory  of  Arizona,  and  to  deliver  or 
cause  to  be  delivered  to  the  party  of  the  first 
part,  or  bis  order,  the  number  of  150,000 
shares  of  the  company,  tbe  said  shares  to  be 
fall  paid  and  nonassessable  by  the  asslgn- 
mtstt  of  alt  the  leases  so  obtained,  and  said 
shares  to  be  delivered  to  tbe  party  of -the  first 
part  as  soon  as  the  said  leases  are  confirmed 
and  the  same  are  permitted  to  be  assigned  to 
the  said  company ;  it  being  understood  that 
the  said  company  to  be  organized  shall  own 
and  control  all  of  the  said  leases  for  tbe  ben- 
efit of  tbe  parties  hereto,  their  associates  and 
assigns.  It  is  mutually  understood  by  and 
between  both  parties  hereto,  that  the  party 
of  the  first  part  shall  be  delivered,  in  addi- 
tion to  tbe  above  190,000  shares,  tbe  number 
of  3,000  shares  to  be  paid  James  G.  M^liu ; 
and  it  Ig  fnitlwr  motnally  agreed  and  under- 


stood that  any  additional  shares  that  may  be 
paid  out  In  the  obtaining  of  leasee  sbal]  be 
deducted  from  the  shares  belonging  to  the 
party  of  the  second  part  and  his  associates. 
Witness  our  hands  and  seals  the  above  date 
written.  Edward  Byrd.  F.  C.  Bntan.  Wit- 
nesses:  C.  O.  Young.   H.  L.  Holllster.' 

"That  said  contract  is  Indorsed  on  the  back 
thereof  as  follows:  'Received  of  C.  H.  Ham- 
mett  et  al.  two  hundred  dollars  and  other 
valuable  considerations  in  full  satisfaction  of 
this  contract  and  full  payment  of  any  and  all 
claims  against  F.  C.  Rutan  or  C.  H.  Ham- 
mett,  including  axiy  claims  against  Jas.  Meh- 
lln  covering  all  matters  pertaining  to  the  oU 
leases  in  the  Indian  Territory  to  date.  June 
14, 1904.   Edward  Byrd.' 

"(18)  That  said  Edward  Byrd  and  his  a»- 
sociates  did  not  procure  or  deliver  to  F.  C. 
Rutan,  and  his  associates,  or  to  said  defend- 
ant, C.  H.  Hammett,  or  Superior  Oil  and  Gas 
Company,  any  leases  for  oU  and  gas  mining 
purposes  in  the  Indian  Territory,  that  con- 
formed to  the  requirements  of  the  Depart- 
ment of  the  Interior,  and  as  provided  In  said 
last-named  contract;  but  that  all  leases  pro- 
cured by  said  Edward  Byrd.  and  his  assod- 
ates,  for  F.  C.  Butan,  and  bis  associates, 
were  dlsarorored  by  said  Department  of  tbe 
Interior. 

"(19)  That  said  defendant  Superior  Oil  and 
Gas  Company  has  never  issued  to  said  Ed- 
ward Byrd,  and  his  associates,  Including  this 
plaintiff,  any  stock  In  said  company. 

"The  master  finds,  as  a  matter  of  law,  that 
all  obligations  arising  between  said  Bdward 
Byrd.  and  his  associates,  including  plaintiff 
herein,  and  F.  C.  Rutan  and  his  associates, 
including  defendants  herein,  were  fully  satis- 
fied, terminated  and  canceled  on  tbe  14th  day 
of  June,  1904.  Premises  considered,  the  roas- 
ter recommends  that  plaintiff  take  nothing 
by  reason  of  his  suit. 

"The  master  further  represents  that  he  has 
consumed  a  great  deal  of  time  and  has  been 
to  considerable  expense  in  taking  and  tran- 
scribing the  testimony  and  preparing  bis  re- 
port in  said  cause,  and  asks  the  court  to  fix 
his  compensation  therefor  at  $200,  and  that 
said  amount  be  ordered  paid  to  the  master." 

On  the  24th  day  of  December,  the  plalntUE 
filed  exception  to  said  report  in  hsec  verba: 

"The  plaintiff  herein  excepts  to  the  findings 
of  tbe  master  in  this  cause,  and  says  that  the 
evidence  does  not  warrant  any  of  the  find- 
ings in  any  of  the  following  paragraphs, 
namely,  paragraphs  6,  7,  8,  9,  10,  11,  12,  13, 
IS,  16,  17,  and  18,  and  he  asks  the  court  to 
disregard  eadi  and  every  one  of  the  findings 
in  said  paragraphs,  and  to  make  independent 
finding  of  fact  and  reduce  the  same  to  writ- 
ing upon  the  trial  of  this  cause.  He  further 
excepts  to  the  conclusion  of  law  of  tbe  mas- 
ter,  and  asks  the  conrt  to  disregard  tbe  same, 
and  to  make  Independent  findings  of  law,  and 
find  In  favor  of  the  plaintiff  upon  the  trial  of 
this  cause  from  tbe  evidence  that  bu  been 
Bubndtted.'* 
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On  December  81, 190T,  fb»  defendants  dolj 

moved  that  tbe  findings  of  fact  and  the  con- 
daslona  of  law  therein  as  reported  the 
master  be  oonflrmed  by  the  court,  and  that 
judgmrat  be  rendered  In  favor  of  tiie  defend- 
ants, and  each  of  them,  In  accordance  with 
the  master's  recommendations.  On  Septem- 
ber 2, 1908,  the  report  of  the  master  was  con- 
firmed, and  thereupon  plaintiff's  attorney, 
without  excepting  to  snch  action  of  the  cour^ 
asked  that  the  findings  of  fact  and  conclu- 
sions by  the  conrt  be  made  in  writing,  which 
request  was  granted.  On  the  4th  day  of  Sep- 
tember, 1908,  the  court  filed  its  findings  of 
fact  and  conclosloni  of  law,  which  were  in 
hsec  verba: 

"Finding  No.  1.  The  court  finds  that  the 
plaintiff  commenced  this  action  on  August  IS, 
1906,  by  filing  his  complaint  in  the  United 
States  Court  In  the  Indian  Territory,  North- 
em  District,  sitting  at  Vinlta. 

"Finding  No.  2.  That  the  defendants.  Su- 
perior OH  and  Oas  Company  and  Chas.  H. 
Hammett,  filed  their  separate  answers  to  the 
plaintiff's  petition  on  November  28,  1906. 

"Finding  No.  3.  That  on  the  day  of 

 ,  1907,  this  cause  was  referred  by  the 


United  States  District  Court  of  the  North- 
am  District  of  the  Indian  Territory  to  A.  BC 
Etchen,  master  In  chancery. 

"Finding  No.  4.  That,  on  the  8d  day  of 
Decc9nt>er,  1907,  a  stipulation  was  filed  in 
this  court,  the  district  court  of  Craig  county, 
Oklahoma,  between  W.  H.  Komegay,  attor- 
ney for  plaintiff,  and  Riddle  &  Clapham.  at- 
torneys for  defendants,  in  which  stipulation 
the  attom^s  stipulated  and  agreed  that  A. 
M.  Etchen,  former  master  In  chancery 
should  make  a  report  and  transmit  testimony 
in  accordance  with  the  practice  heretofore 
prevailing  In  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory: 
and  that  said  A.  M.  Etchen,  master  In  chan- 
cery, shall  file  his  report  by  December  20, 
1007;  and  that  the  evidence  ao  reported  be 
the  evidence  in  this  case. 

"Finding  No.  B.  That,  on  December  21, 
1007,  A.  M.  Etchen,  master  In  chancery,  filed 
his  report  and  transmitted  the  evidence  takoi 
by  him  and  filed  the  same  in  this  court. 

"Finding  No.  6.  That  the  plaintiff's  action 
Is  based  upon  the  written  contract  set  out  in 
his  complaint,  d^omlnated  'Preliminary  Con- 
tract,* under  date  of  January  19, 1904. 

"Finding  No.  7.  That  oue  of  the  provlsious 
of  the  contract  sued  upon  In  the  plaintiff's 
complaint  is  as  follows:  'Unless  $S00  is  re- 
mitted by  the  30th  day  of  January,  and  an 
additional  sum  of  $000  be  amt  by  the  6th 
day  of  February,  1004,  the  money  to  be  de- 
posited in  the  Flrat  National  Bank  in  the 
town  of  Chelsea,  L  T.,  the  contract  ahall  be 
null  and  void.' 

"Finding  No.  &  That  no  money  was  ever 
fumlsbed  or  deposited  under  said  contract, 
and  the  defendant  Chas.  H.  Hammett,  by  re- 
fusing to  furnish  or  d^KWit  any  money,  en- 
tered said  contract,  exgrclalng  hie  rights 


thereunder  and  allowed  the  contract  sued  up- 
on to  become  nnll  and  void  i  and  fully  termi- 
nated on  the  6th  day  of  February,  1004. 

"Finding  No.  9.  That  the  plaintiff  per- 
formed no  services  for  either  of  the  defend- 
ants before  the  date  of  the  explratltm  of  the 
contract  sued  upon,  to  wit,  the  0th  day  of 
F^ruary,  1904. 

"lading  No.  10.  That  on  February  4  and 
Mardi  23,  1004,  Edward  Byrd,  the  father  of 
the  plaintiff.  Henry  Byrd,  entered  Into  two 
different  contracts  with  the  defendant  Chas. 
H.  Hammett,  or  his  associates,  and  that  a 
full  and  complete  settlement  between  the 
parties  thereto  was  made  *wlth  the  said  Ed- 
ward Byrd,  on  June  14,  1904,  on  which  date 
the  said  Edward  Byrd  executed  a  receipt  for 
the  sum  of  $200,  covering  all  matters  per- 
taining to  the  oU  leasee  in  the  Indian  Ter- 
ritory to  that  date;  and  that  said  receipt 
was  given  to  the  ditffnflent  Chas.  H.  Ham- 
mett.' 

"Finding  No.  11  That  the  plaintiff,  Henry 
Byrd,  was  not  a  party  to  either  of  the  con- 
tracts executed  and  entered  into  on  the  4th 
day  of  February,  and  the  23d  day  of  March, 
1904." 

From  said  findings  of  fact,  the  court  found 
the  following  conclusions  of  law,  to  wit: 

"1.  That  the  plaintiff,  Henry  Byrd,  has  no 
cause  of  action  against  the  defendants,  or 
either  of  them ;  and  that  the  defendants 
should  have  and  recover  of  the  plaintiff 
Judgment  for  their  costs  laid  out  and  ex- 
pended in  this  action. 

"Be  it  further  remembered  that  the  plain- 
tiff then  and  there  objected  to  finding  No.  6, 
and  his  objection  was  overruled,  and  the 
plaintiff  then  and  there  excepted  to  the  ac- 
tion of  the  court  In  overruling  the  same 

"Be  it  further  remembered  that  the  plain- 
tiff then  and  there  objected  to  finding  No.  7, 
and  his  objectlcn  was  overruled,  and  the 
plaintiff  then  and  there  excepted  to  the  ac- 
tion of  the  court  in  overruling  the  same. 

"Be  it  further  remembered  that  the  plaln- 
tLfl  then  and  there  objected  to  finding  No.  8, 
and  his  objection  was  overruled,  and  the 
plaintiff  thai  and  there  excited  to  the  ac- 
tion of  the  court  in  overruling  the  same. 

"Be  It  furthw  remembered  that  the  plain- 
tiff then  and  there  objected  to  finding  No.  9. 
and  his  objection  was  overruled,  and  the 
plaintiff  then  and  then  excepted  to  the  ac- 
tion of  the  court  in  overruling  the  same. 

"Be  it  further  remonbered  that  the  plain- 
tiff then  and  there  objected  to  findlus  No.  10, 
and  his  obJectlCHi  was  overruled,  and  the 
plaintiff  then  and  there  excepted,  to  the  ac- 
tion of  the  court  In  overruling  the  same. 

"Be  It  further  remembered  that  the  plain- 
tiff then  and  there  objected  to  finding  No.  11, 
and  his  objection  was  overruled,  and  the 
plaintiff  then  and  there  excepted  to  the  ac- 
tion of  the  court  in  ovwrullng  the  same. 

"Be  It  further  remembered  that  the  plain- 
tiff then  and  there  objected  to  conclusion  of 
law  M«.  1,  and  bia  ohJacUon  was  overcole^ 
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■nd  ttie  |)i»ii<TitmF  thai  and  there  excepted  to 
the  action  of  the  court  In  orerrnllng  the 
nine." 

Exceptions  were  saved  from  eadi  of  said 
e(aMliiri<nia  ot  law.  Tbe  plalntlfC  In  due  time 
fflored  for  new  trial  on  the  following  grounds: 
Oi  Dectsloa  not  stutalned  by  eridencfe  0!) 
Brton  ot  law  ooenrring  at  trial  and  taking 
ttie  erldence.  (8)  As  to  flndingi  numbered 
6»  7.  8,  9,  10^  11.  Sudi  additional  facts  as 
maj  be  emential  will  be  hereinafter  set  out 
la  the  opinion. 

J.  W.  Swarts  and  W.  H.  Komegay,  for 
plaintur  In  error.  S^monr  Biddle  and  O.  B. 
Lawson,  for  detendantB  In  error. 

WILLIAMS.  J.  (after  stating  the  tacts  as 
aboTt^.  It  Is  Indsted  by  connsel  for  the  de- 
fendants in  error  tha^  as  the  plaldtift  In  er- 
ror ftlled  to  save  any  exc^^tlons  to  the  order 
of  the  conrt  confliming  the  report  of  the  nuuh 
ter.  tUs  court  shonld  not  review  the  action  of 
tte  trial  indge  In  conflrmlng  snch  report 

In  Freeman  t.  Bldrldget  S6  OkL  801«  110 
Pec.  1067,  this  conrt  said:  *n?hl8  action  was 
botitnted  in  the  district  eoort  of  Oklahoma 
county,  territory  ot  Oklahoma,  on  the  4tti 
day  of  April,  1905,  and  was  pending,  and  nn- 
detennlned,  at  the  time  ot  the  admission  of 
tbe  statfe  This  section  of  the  sdiednle  was 
onstmed  by  the  United  States  (nrenit  Gonrt 
of  Appeals  for  the  Si^th  Gircnlt,  on  Hay 
11.  1909,  in  St  L.  ft  8.  F.  R.  Co.  t.  Gondieff. 
m  Fed.  819,  06  O.  a  A.  211,  wherein  it  la 
mid:  'CoDBtmlitg  all  ot  these  proTiskms  to- 
gether, we  are  of  oplnton  that  they  do  not 
change,  and  were  not  Intended  to  change, 
the  method  of  procedure  in  cases  pending  in 
ae  courts  of  Indian  Tmltory  and  of  the 
territory  of  Oklahoma,  but  that  the  dTil 
cases  pending  In  the  Indian  Territory  should, 
after  statdiood.  continue  under  the  law  in 
fMce  in  tbe  bidian  Territory,  and  under  that 
law  no  reply  was  required  prior  to  statehood. 
We  do*  not  think  that  the  prorlslon  of  the 
Coostltation  (section  2,  schedule  to  the  Con- 
itltation)  reUed  upon  by  the  railroad  com- 
pany so  changes  tbe  situation  as  to  make  a 
zqily  necessary.* " 

In  Blakemore  t.  Johnson,  24  OU.  544,  108 
Pic  65^  this  conrt  aaid:  "Upon  this  Mate 
of  tbe  evidence,  tbe  master  made  bis  findings. 

legal  presumption,  where  the  OTidence  is 
conflicting,  la  that  tbe  findings  of  the  master 
ue  correct  and  hla  report  will  not  be  set 
uide^  onlees  It  appears  with  reasonable  clear- 
new  that  he  has  fallen  into  a  mistake  of 
Act  Guarantee  Gold  Btmd  Loan  &  Savings 
Co.  T.  Edwards  et  aL,  164  Fed.  809.  90  C.  C. 
A  685.  See.  alao^  Horn  et  nx.  T.  Gibson.  24 
OkL  481.  106  Fac.  068. 

[1]  In  the  ease  at  bar.  the  trial  court  over 
tte  objection  of  tbe  defendants  in  error,  pro- 
cmM  at  the  request  of  the  plaintiff  in  error, 
to  make  qwdal  flndli^  of  fact  and  condu- 

•hrathw 


sions  of  law.  The  attorneys  fOr  the  plaintlfl 
in  error  evldentiy  proceeded  upon  ttie  theory 
t^t  the  procedure  ezlstUig  under  the  state 
government  »  continued  from  the  territory 
ot  <%lahoma,  applied  and  not  that  ot  the 
Indian  Territory  In  fwoe  at  the  time  of  the 
erection  of  tbe  stata  For  the  purpose  ot 
disposing  of  this  caask  It  la  not  essoitial  to 
determine  whether,  as  to  pending  cases  In 
the  Indian  Territory  at  tbe  time  of  the  ad- 
miscdon  of  the  state,  the  Oklahoma  Territory 
procedure,  as  continned  In  force  by  section  2 
of  the  schedule,  applied,  exc^  where  a  sub- 
stantial right  was  affected  by  change  ot  pro- 
cedure as  nisted  In  the  Indian  Territo^; 
for,  undOT  the  Oklahoma  Territory  practice, 
wl^re  a  case  is  tried  by  a  conrt  without  a 
Jury  and  special  findings  of  fact  are  mad^ 
based  upon  oral  testimony,  sudi  flndlx^  are 
conclualve  Jiptm  any  disputed  and  doubtful 
questions  of  fact  and  <m  anieal  snch  finding 
will  not  be  disturbed,  unlesa  there  Is  snch 
a  la^  oi  evidmoe  that  it  can  be  said,  as  a 
matter  ot  law.  that  the  finding  Is  erroneous. 
Seward  t.  Cexi&e  et  aL,  24  OkL  275.  103 
Paa  740.  The  findli^s  ot  fact  a  ref««e 
have  the  same  force  and  effect  of  a  special 
verdict  Of  a  Jnry.  Lee  t.  HalallPk  22  OU. 
393.  99  Pac.  806,  1186;  Shannon  t.  Father- 
bridge  et  aL,  17  OkL  607,  87  Faa  66& 

[2]  Under  the  same  practice,  when  a  case 
has  been  referred  to  the  referee,  and  bis 
findings  ot  fact  have  been  confirmed  by  tbe 
trial  court  the  same  will  not  be  disturbed  aa 
appeal,  whoi  there  la  evidence  in  the  record 
reasonably  tendii^;  to  support  tiie  same.  Seay 
T.  EUlson  et  aL,  25  Okl.  710, 107  Fac  656. 

If  you  determine  thla  case  under  tbe  Okla- 
homa rule,  whether  on  the  report  of  the  ref- 
eree or  on  the  special  findings  as  made  by 
the  trial  court  the  evidence  as  contained  in 
tbe  recOTd  snfficientiy  supports  tbe  same. 
It.  under  the  Indian  Territory  rule,  it  is  im< 
material  whether  it  be  undw  report  aa  made 
by  the  master  and  confirmed  by  the  court 
or  the  findings  of  fitct  as  made  tbe  trial 
court;  tor.  in  either  event  the  report  ot  the 
master  as  confirmed  by  the  court  or  tbe 
special  findings  as  made  by  the  court  «ffl 
not  he  set  aside  on  appeal,  unless  it  Is  rea- 
sonably dear  that  the  prqtonderance  ot  tiie 
evidence  Is  f^alnst  the  report  or  finding.  We 
have  carefully  searched  this  Kcord,  and  It 
does  not  so  appear. 

The  Judgment  of  the  trial  court  is  accord- 
ingly affirmed.  All  tbe  Justices  concur. 


LAMB  T.  BAKER. 
(Supreme  Oourt  of  Oklahoma.   Jan.  10;  1011.) 

(BvHahu*  by  the  Court.) 

1.  I1TDIAIT8  (I  18*)— Cam:  Aixoncnns— Bx- 
SCBNT  AND  Distribution. 

Under  sectioo  6  of  the  supirfemental  agree- 
ment with  the  Creek  Tribe  of  Indians  ratified 
by  act  of  Congress  approved  Jane  30,  igc^ 
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(Act  Jun«  30,  1902,  c.  1823.  82  Stat.  S01>,  cit- 
izens of  the  Creek  Nation,  male  or  female,  and 
their  descendants  of  Creek  blood,  although 
such  descendants  be  not  citizens  of  the  Creek 
Nation,  may  inherit  tlie  allotted  lands  of  a  Greek 
Indian  intestate  in  the  manner  and  order  pre- 
scribed bj  chapter  49  of  Mansfield's  IMsest  of 
the  Statutes  of  Arkansas  (diapter  21,  Did.  T. 
Ann.  St  1899). 

[Bd.  Note.— For  other  cuet  wa  Indlani^  Dee. 
Dfs.  I  1&*1 

2.  iRDiANB  (I  18*)— Obue  Aixonmim— De- 
scent AND  DlSTBIBtlTION. 

Under  the  law  of  descent  and  distribution 
proTtded  b;  said  section  of  the  treaty,  the  nieces 
of  Creek  blood,  being  the  nearest  snrvivinr  kin- 
dred of  a  deceased  Creek  allottee,  inherit  the  al- 
lotted lands  of  said  intestate  to  the  exclusion  of 
the  intestate's  cousin,  who  is  a  citizen  of  the 
Creek  Nation,  although  said  nieces  be  not  en- 
rolled citizens  of  the  Creek  Nation  or  tribe  of 
Indians. 

[Bd.  Not&— For  otber  easea,  aee  Indians,  Dee. 
Dig.  i  18.*1 

Error  from  District  Court,  Okmulgee 
County ;  W.  h.  Bamum,  Judge. 

Action  by  Frank  B.  Lamb  against  Samuel 
P.  Baker.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

George  S.  Bams^,  C.  L.  Thomas,  and  F. 
F.  Lamb,  for  plaintiff  In  error.  Mark  L. 
Bozarth  and  Owen  &  Stone,  for  defoidant 
In  error. 

HAYES,  J.  nalntlff  In  error  brought  this 
action  in  the  court  below  agabut  defendant 
In  error  to  recover  the  posBesslon  of  a  cer- 
tain tract  of  land.  Plaintiff  claims  title  to 
t^e  land  by  Tlrtne  of  two  certain  deeds  exe- 
cuted and  delivered  to  him  by  Alberd  Tiger 
and  wife  on  the  2lBt  day  of  August,  1^07, 
and  on  the  Ist  day  of  August,  1906,  reqpec- 
tlrely.  The  land  InvolTcd  Is  the  allotment  of 
Yana  Buffalo,  a  citizen  by  blood  of  the  Credt 
Nation,  who  died  Intestate  in  the  month  of 
January,  1903.  Prior  to  hat  death  the  land 
had  been  allotted  to  her  by  the  Gonmilsaion 
to  the  Five  Civilized  Tribes,  and  after  her 
death  patent  ther^or  was  duly  executed,  is- 
sued, and  recorded.  Plaintiff  daims  that  Al- 
berd Tiger,  his  grantor,  is  the  sole  heir  at 
law  of  defendant  Yana  BofCalo.  Defendant, 
on  the  other  hand,  claims  title  to  the  land 
by  virtue  of  a  deed  encoted  and  delivered 
to  talm  on  October  15,  U07,  by  Pauline  Bafl- 
ey,  nte  McNac,  and  Folly  Brown,  nAa  Mt^ac. 
He  claims  that  said  Pauline  Bailey  and  Pol- 
ly Brown  are  the  sole  heins  at  law  of  Yana 
Buffal(^  and  that  plaintiff  acquired  no  in- 
terest in  the  land  virtue  of  the  deeds  to 
blm  from  Alberd  Tiger;  and  that  defendant 
now  has  the  legal  title  and  right  to  posses- 
sion of  the  land  in  controversy.  The  trial  in 
the  court  below,  which  resulted  in  a  Judg- 
ment In  favor  of  defendant,  was  upon  the 
pleadings  and  an  agreed  statement  of  facts. 
The  fiicts  pertlnott  to  the  questions  of  law 
here  ifivolved  are  substantially  as  follows: 
Alberd  llger  Is  the  son  of  one  Somsey,  de- 


ceased, who  was  m  ettisen  blood  of  the 
Creek  Naticm.  Bumaer  had  a  sister,  by  name 
Lucy.  Lucy  was  tiie  second  wife  of  one  Thom- 
as Haynes.  Yana  Buffalo  wna  the  daughter  of 
Lucy  and  Thomas  Haynes.  Thomas  Haynes. 
who  wna  a  Creek  dtlzoi,  Is  now  deceased.  By 
his  first  wife,  who  was  a  Seminole  Indian, 
there  was  Iwm  to  him  a  daughter  named  lUur 
gle  who  married  Charles  McNac  Pauline 
Bailey  and  Polly  Brown,  defendant's  gran- 
tors, are  the  daughters  of  Mingle  and  Cbaries 
McNac.  Cliarles  McNac  was  a  dtixen  by 
blood  of  the  Creek  Nation,  but  his  wife  Min- 
gle, whose  mother  was  a  Seminole  Indian, 
and  her  two  daughters,  Pauline  Bailey  and 
Polly  Brown,  w^  oiroUed  as  citizens  of  the 
Semln<de  Nation. 

[1>2]  The  question  of  law  whldi  the  fore- 
going facts  presoit  for  our  consideration  Is 
whether  the  allotment  of  Yana  Buffalo  de- 
scended to  said  Alberd  Tiger,  a  dtbEoi  of 
the  Creek  Nation,  a  first  cousin  of  said  Yana 
Buffalo,  or  whether  It  descended  to  her  nie- 
ces and  nearest  kinsmen,  said  Pauline  Bailey 
and  Polly  Brown^  who  are  descendants  of 
a  CredE  citizen,  but  who  are  enrolled  as  cit- 
izens of  the  Seminole  Nation,  and  not  enroll- 
ed as  dtixens  of  the  Creek  Nation  or  Tribe 
of  Indians.  The  order  of  descent  and  dla- 
trlbutlon  of  lands  allotted  to  Creek  Indians 
at  the  time  of  the  death  of  Yana  Buffalo  is 
provided  for  by  section  6  of  the  act  of  Con- 
gress approved  June  30,  1902,  entitled  "An 
act  to  ratify  and  oonflrm  the  supplmnental 
agreement  with  the  Creek  l^lbe  of  Indians 
and  for  other  purposes."  her^nafter  refers 
red  to  as  the  supplemental  treaty*  82  U.  S. 
Stat  600.  Said  section  reads  as  follows: 
"The  provisions  of  the  act  of  Oongresa  ap- 
proved March  1,  1901  (81  Stat  8S1),  In  so 
for  as  they  provide  for  descent  and  distri- 
bution according  to  the  laws  of  the  Cre^ 
Nation,  are  hweby  r^iealed  and  the  descent 
and  distrUnition  of  lai^  and  mou^  provided 
for  by  said  act  shall  be  in  accordance  with 
chapter  49  of  Mansfield's  Digest  of  the  Stat- 
utes of  Arkansas  now  in  force  In  Indian  T^- 
rltory:  Provided,  that  only  dtlzens  of  the 
One^  Nation,  male  and  funale.  and  their 
Cre^  descendants  shall  inherit  lands  of  the 
Cre^  Nation:  And  provided  further,  tfast 
if  there  be  no  person  of  Credc  citizenship  to 
take  the  descent  and  dlsUribution  of  said  es- 
tate, then  the  Inheritance  idiall  go  to  nonclti- 
zen  heirs  in  the  order  named  in  said  chapter 
49."  One  of  the  provisions  of  the  act),  of 
March  1,  1901,  c.  676,  81  Stat  861,  referred  to 
in  the  foregoing  section,  is  as  follows :  "The 
homestead  of  each  dtizeu  shall  remain,  after 
the  death  of  the  allottee,  for  the  use  and 
support  of  children  bom  to  him  after  the 
ratification  of  this  agreement,  but  If  he  have 
no  such  issue,  then  he  may  dispose  of  bis 
homestead  will,  free  from  limitation  here- 
in imposed,  and  it  this  be  not  done,  the  land 
shall  descend  to  his  heirs  according  to  the 
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laws  of  descent  and  distribution  of  the  Creek 
Nation,  free  from  such  limitation." 

This  last-meDtioned  statute  was  considered 
tad  construed  by  tbls  court  In  De  Graffen- 
reld  et  aL  r.  Iowa  Land  &  Trust  Co.,  20  Okl. 
6S7. 05  Pac.  624^  where  It  was  held  that  under 
said  statute  the  law  of  desert  and  dlstrlbu- 
tion  of  the  Creek  Nation  controlled  the 
deT(^ntlon  of  lands  (homesteads  and  surplus) 
allotted  to  a  Creek  Indian  during  his  life- 
time. It  follows  from  the  rule  of  that  case 
tliat  (Aapter  49  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  (Ind.  T.  Ann.  St  1899, 
c  21)  was,  by  section  6  of  the  supplemental 
treaty,  made  to  apply  and  control  the  de- 
sert and  distribution  of  allotments  of  Creek 
Indians,  except  as  modified  or  limited  by  the 
provisos  of  ttiat  section.    Under  the  provl- 
sioDS  of  chapter  49  of  Mansfl^d's  Digest,  the 
real  estate  of  au  intestate  descends  and  must 
be  distributed  In  parcenary,  subject  to  pay- 
ment of  his  debts  and  the  widow's  dower,  in 
the  following  manner:    First  To  children, 
or  their  descendants,  In  equal  parts.  Second. 
If  there  be  no  children,  then  to  the  father, 
tben  to  the  mother;  if  no  mother,  then  to 
the  brothers  and  sisters,  or  their  descend- 
ants in  equal  parts.    Third.  If  there  be  no 
children,  nor  their  descendants,  father,  moth- 
er, uacles  and  aunts  and  their  descendants, 
in  equal  parts,  and  so  on  in  other  cases, 
without  end,  passing  to  the  nearest  lineal 
ancestor,  and  their  children  and  their  de- 
scendants, in  equal  parts.   This  general  rule 
of  descent  Is  modified  to  some  extent  by  an- 
other  section  of  the.  chapter,  which  provides 
that  where  the  intestate  dies  without  de- 
scendants, and  his  estate  came  by  the  father, 
thai  it  shall  ascend  to  the  father  and  his 
heirs.  If  it  came  by  the  mother,  then  It  shall 
ascend  to  her  and  her  heirs;  but  if  the  es- 
tate be  a  new  acqaisitlon,  it  shall  ascend  to 
the  tether  for  his  lifetime  and  then  descend 
is  remainder  to  the  collateral  kindred  of  the 
intestate  In  the  manner  above  stated ;  and  in 
default  of  a  father,  tben  to  the  mother  for 
her  lifetime,  then  it  descends  to  the  col- 
Uteral  heirs  as  above  stated.    If  section  6 
of  the  Supplemental  Treaty  had  contained 
00  proTlso,  the  allotment  of  Yana  Buffalo 
would  have  descended  to  her  kindred  in  the 
order  of  the  foregoing  provision  of  said 
chapter  49,  without  regard  to  the  presence 
or  absence  of  Creek  blood  or  citizenship  of 
her  kindred.    But  the  order  of  descent  of  a 
Creek  allotment  to  the  kindred  of  a  Creek 
Intestate  prescribed  by  said  chapter  49  is  lim- 
ited In  its  application  by  the  first  proviso 
of  the  section,  which  provides:  "That  only 
dtizens  of  the  Creek  Nation,  male  and  fe- 
male, and  their  Cre^  descendants  shall  In- 
herit lands  of  the  Creek  Nation."   This  pro- 
viso confines  the  kindred  who  may  inherit 
the  allotted  land  of  a  deceased  Indian  to 
two  dasses:    First,  those  kinsmen  who  are, 
dtlzaiB  of  the  Creek  Nation ;  and,  second, 
those  Unsmeu  who  are  Creek  descendants 
of  dUmiB  of  the  Cieek  Nations.  Without  the 


second  proviso  of  the  section,  the  noncitlzen 
kindred  without  Creek  blood  could  never  In- 
herit the  allotted  lands  of  a  Creek  citizen;  but 
the  second  proviso  of  the  section  ingrafts  an 
exception  upon  the  general  rule  prescribed  by 
the  first  proviso  by  providing  if  there  is  no 
person  of  Creek  citizenship  to  take  descent 
and  distribution  of  such  estate,  then  the  es- 
tate shall  go  to  nondtizen  heirs  in  the  order 
named  in  said  chapter  49.  These  provisos 
have  the  ^ect  to  make  some  kindred,  when 
classed  under  the  provisions  of  chapter  49, 
inherit  to  the  exdusion  of  other  kindred  of 
the  same  class.  By  section  1  of  the  Supple- 
mental Treaty,  It  is  declared  that  whenever 
the  words  "citizen"  or  "citizens"  appear  in 
the  act  they  shall  be  deemed  to  refer  to  a 
member  or  members  of  the  Muskogee  tribe 
of  Nation  of  Indians,  and  the  words  "Creek" 
and  "Muskogee"  are  declared  to  be  synony- 
mous. The  grantors  of  defendant  are  de- 
scendants of  a  citizen  of  the  Creek  Nation, 
and  their  grandfather  on  the  maternal  side 
and  their  father  were  members  of  the  Cre^ 
Tribe,  and  their  mother  was  of  Creek  blood, 
but  was  not  a  member  of.  the  Creek  Nation ; 
and  they,  following  the  citizenship  of  their 
mother,  were  enrolled  as  members  of  the 
Seminole  Tribe. 

Able  counsel  for  plaintiff  contends  for  a 
construction  of  section  6  that  makes  plain- 
tlOTs  grantor,  Alberd  Tiger,  although  he  Is 
the  more  remote  kinsman  of  the  intestate,  in- 
herit to  the  exclusion  of  defendant's  grant- 
ors, because,  although  they  were  of  Creek 
blood  and  the  nearest  surviving  kindred, 
tbey  were  not  members  of  the  Creek  Tribe 
and  enrolled  as  such.  That  this  is  the  in- 
tent of  the  statute  or  treaty,  he  contends,  is 
conveyed  by  the  second  proviso  of  the  sec- 
tion, wherein  it  makes  the  right  of  nonciti- 
zena  to  inherit  depend  upon  the  absence  of 
persons  of  Creek  citizenship.  Although  we 
cannot  say  that  this  contention  is  without 
reason  to  support  it,  or  that  we  have  reach- 
ed a  different  conclusion  with  the  feeling 
that  it  is  correct  beyond  peradventure,  we 
are  unable  to  concur  in  it.  The  meaning  of 
the  first  proviso  of  section  6,  standing  alone 
and  unaffected  by  the  second  proviso,  is  not 
susceptible  of  much  doubt  or  debate.  Mem- 
bers or  citizens  of  the  Creek  Nation  may  In- 
herit, and  the  Creek  descendants  of  such 
members — that  Is,  their  descendants  of  Creek 
blood — may  inherit  in  the  order  provided  In 
chapter  49  of  Mansfield's  Digest.  This  pro- 
viso bas  the  effect  upon  the  preceding  en- 
acting clause  of  the  section  that  provisos  are 
generally  designed  to  have.  It  limits  the 
general  language  of  that  clause  and  denies 
the  right  of  Inheritance  to  certain  kindred 
that  would  otherwise  be  Included;  and  with- 
out the  last  proviso  It  would  have  the  effect 
to  make  the  lands  of  a  Creek  allottee  escheat 
when  there  are  no  kindred  of  the  classes 
named  In  the  first  proviso,  although  there 
be  left  surviving  kindred  of  the  classes  nam- 
ed in  chapter  49  of  Mansfield's  Digest  It  Is 
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Insisted,  however,  th&t  the  second  proviso 
not  only  has  this  effect,  bat  that  it  has  the 
further  effect  to  limit  or  define  the  meaning 
of  the  lancuage  used  In  the  preceding  proviso 
as  to  who  shall  inherit ;  that  it  so  restricts 
the  language  of  the  first  proviso  as  to  make 
it  provide  that  only  dtlsena  (members)  of 
the  Creek  Nation  and  their  Ore^  descend- 
ants who  are  citizens  (members)  of  the  Cre^ 
Nation  shall  inherit  If  the  term  "citizen- 
ship" in  the  second  proviso  be  restricted  and 
narrowed  In  Its  meaning  to  harmonize  with 
the  definition  of  the  term  "citizen"  made  tn 
the  first  section  of  the  treaty,  the  result  con- 
tended for  would  probably  follow ;  but  if  the 
meaning  and  effect  of  the  second  proviso 
were  as  thus  contended  for  by  plaintiff  In 
error,  then  the  phrase  ."and  their  Creek  de- 
scendanta"  would  be  meaningless,  and  with- 
out any  effect  whatever,  for  the  first  ^rase 
of  the  clause,  to  wit,  "only  citizens  of  the 
Greek  Nation,"  would  Include  "citizens  and 
tb^r  Creek  descendants  who  are  citizens." 
Had  It  been  Intended  that  only  citizens  or 
members  should  inherit,  the  second  phrase  of 
this  clause  would'  have  been  omitted.  The 
addition  of  this  phrase  permitUng  the  de- 
scendants of  Creek  blood  to  Inlierit  the  In- 
dividual property  of  members  was  a  natural 
thing  for  Congress  and  the  tribe  to  do  In 
negotiating  this  treaty.  The  supplemental 
treaty  is  one  of  the  several  acts  of  Congress 
looking  to  the  division  of  the  properties  of 
the  tribe  and  to  the  dissolution  of  the  tribe 
and  its  government  and  to  complete  assump- 
tion by  membera  thereof  of  the  position  and 
duties  of  citizens  of  the  United  States.  Sec- 
tion 28  of  the  original  Creek  Agreement  ^ 
U.  S.  Stat  869)  provided  that  no  person,  ex- 
cept as  provided  in  that  agreement,  should, 
after  the  date  of  the  agreement,  be  added  to 
the  rolls  of  citizenship  of  the  tribe.  The 
same  section  provides  that  all  (^tldren  bom 
to  dtlzens  entitled  to  enrollment  up  to  and 
Including  the  let  day  of  July,  l&OO,  and  then 
living,  shall  be  placed  upon  the  rolls.  Sec- 
tion 7  of  the  supplemental  treaty  modified 
this  provision  to  the  extent  that  it  provides 
that  all  children  born  to  citizens  entitled  to 
enroUment  subsequent  to  July  1,  1900,  and 
np  to  and  including  May  25,  1901,  shall  t>e 
placed  upon  the  rolls  and  receive  allotmenta 
of  land. 

It  is  apparent  frqm  these  provlslonB  of  the 
treaty  that  Congress  and  the  tribe  contem- 
plated that  after  a  date  fixed  there  could  be 
no  Increase  in  the  membership  of  the  tribe, 
and  that  children  bom  to  members  thereof 
should  not  be  members  of  the  tribe  and 
should  not  participate  in  t^e  division  and 
^fltributlon  of  the  tribal  property.  Budb 
provision  was  neceseaiy,  because  an  equal 
division  of  the  property  among  the  members 
could  never  be  ascertained  and  made  untl] 
it  could  be  known  what  nmnber  of  units 
would  be  entitled  to  partldpate  in  the  di- 
vision  and  distribution.  This  number  could 
not  be  fixed  so  luiig  u  the  newlj  boxn  could 


be  added  thereto.   The  prohibition  ag&lnst 
those  bora  in  the  future,  although  of  full 
Creek  blood,  from  receiving  any  part  of  tlie 
tribal  property  was  therefore  absolutely  nec- 
essary in  the  plan  of  ending  the  tribal  rela- 
tions and  dividing  the  tribal  property;  bat 
no  such  necessity  to  deny  the  'future  bom 
children  of  members  of  the  tribe  the  right  to 
Inherit  the  property  of  Individual  members 
existed.    On  the  other  hand,  there  were 
strong  reasons  why  these  children  of  Creek 
blood,  who  from  the  force  of  necessity  bad 
been  denied  the  privilege  of  sharing  the  trib- 
al proiMrty,  should  be  pra-mltted  to  inherit 
from  their  ancestors  what  they  had  received, 
from  the  tribe.    If  plaintlfTs  construction 
be  correct,  a  child  of  a  Creek  citizen,  bom 
after  May  25,  1901,  could  not  inherit  tbe 
lands  of  his  parents  if  the  parents  lett  sar- 
vlvlng  them  any  kinsman  of  the  remotest  de- 
gree who  was  a  member  of  the  tribe.  The 
members  of  the  tribe  and  Congress  mast 
have  foresee  that  a  multitude  of  sudi  ca»> 
ea  would  arise.  It  would  have  been  a  harsh 
treaty  that  did  not  provide,  in  the  regulation 
of  tbe  descent  of  the  property  of  the  Individ- 
ual members,  for  such  children  to  Inherit. 
The  institution  of  marriage  has  long  been 
recognized  by  the  Cre^  Indiana,  and  the  ob- 
ligation of  the  family  tlm  obeyed;  and 
there  is  among  them  that  same  impulse  to 
protect  and  to  provide  for  their  offspring 
that  exists  among  other  dvUIzed  races.  It 
is  true  that  It  occaidonaUy  bai^aia  that  one 
in  devising  his  property  prefers  «  stranger 
or  a  remote  kinsman  to  bis  own  offapcing, 
but  such  cases  are  the  rare  exceptions  to  the 
general  mle,  and  they  generally  occur  when 
devisor  has  been  estranged  from  the  disin- 
herited diild  or  because  of  unusual  obliga- 
tion to  or  attachment  between  tbe  devisor  and 
the  <Hie  preferred.  It  would  be  a  most  annaual 
and  unnatural  thing  for  a  nation  or  race  to 
dlBlnherit  Its  offspring,  or  to  prefer  by  a  gen- 
eral rule  remote  kindred  over  them,  and  a 
construction  of  any  statute  leading  to  such 
result  ought  not  to  be  adopted,  unless  Impell- 
ed by  the  i^ain  terms  of  tbe  statute.  That 
no  such  result  has  been  uniformly  Intended 
by  tbe  Creek  Indians  since  the  inauguration 
of  legislation  and  treaties  looking  to  the  al- 
lotment of  tribal  lands.  Is  evidenced  t^-  that 
portion  of  the  original  Greek  agreement 
quoted  supra,  which  provides  that  the  home- 
stead of  each  citizen  aball  r^aln,  after 
the  death  of  the  allottee,  for  the  use  and  sup- 
port of  the  very  class  of  children  that,  under 
the  construction  now  contended  for  by  plain- 
tiff In  error,  the  sui^lemental  treaty  would 
disinherit  The  original  treaty  made  special 
provision  for  such  children,  to  the  extent  of 
preferring  them  over  children  born  hi  time 
to  be  enrolled  and  to  iMirticlpate  in  the  di- 
vision of  tbe  tribal  property,  by  making  It 
a  rule  of  descent  that  the  homestead  of  a  de- 
ceased allottee  should  remain  for  tbe  benefit 
of  such  children.   There  Is  nothing  In  the 
history  of  this  tribe  er  of  oengresaloaal  legls- 
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lation  upon  this  subject  that  IndtcateB  any 
caiue  toT  tbe  tribe  and  Congress  to  change 
tlielr  attitude  toward  this  class  of  descend- 
ants and  to  treat  th^  In  tbe  BD[^lemental 
treat;  as  aliens;  whereas,  In  the  original 
treaty,  negotiated  within  less  than  two  years 
l>rerlouB,  they  had  been  specially  favored  In 
Uie  rule  of  descent  prescribed.  If  every  part 
of  tfae  flist  proviso  of  said  section  6  be  given 
DMatdDg  according  to  the  plain  terms  of  its 
laogaage,  no  such  result  follows.  The  sec- 
ond jiroviso  was  not  Introduced,  In  our  opin- 
ion, to  qualify  or  restrict  the  meaning  o'f  the 
first  one,  bat  to  provide  for  a  line  of  de- 
k-eut  wben  no  helra  of  the  clanes  named  in 
tbe  first  proviso  exist.  It  Is  true  that  If  tbe 
irvrd  "citizenship**  In  tbe  last  proviso  be 
fireo  a  meaning  as  restricted  as  that  given 
to  tbe  word  "citizen"  by  tbe  flrst  section  of 
tbe  treaty,  then  our  conclusion  might  not 
follow  without  dimculty;  but  a  proviso,  as 
other  parts  of  a  statute,  is  to  be  construed  In 
cunnectkm  with  the  whole  statute  and  be  cou- 
Etnied,  If  possible,  so  as  to  give  effect  to  each 
and  every  part  of  the  statute.  If  the  phrase 
"tai  tbelr  Creek  descendants'*  be  given  any 
fon-e,  and  tbe  next  proviso  should  be  held  to 
mean  a§  contended  for  by  plaintiff,  then  It 
entirdy  r^ieals  that  portion  of  the  flrst  pro- 
viso bere  quoted.  A  construction  leading  to 
mdi  r^ugnancy  ought  to  be  avoided,  if  pos- 
ilNe.  BavinjTS  Bank  v.  United  ^States,  19 
WaU.  227, 22  L.  Ed.  Sa  This  is  done  If  It  be 
Leid  tbat  It  was  intended  by  the  second  pro- 
Tbo  to  provide  that  noncitlzen  heirs  may 
inherit  wben  there  are  no  kindred  of  tbe 
tiiftes  mentioned  in  the  first  proviso,  and 
that  the  word  "dtlsenghlp"  was  used  In  the 
bnad  sense  of  Including  not  only  members 
of  tbe  Creek  tribe  but  Creek  descendants  of 
ncfa  members.  Such  cmutmction  does  not 
nnter  tbls  proviso  ineffective,  for  It  gives  to 
tbe  flrst  proviso  a  different  effect  from  what 
it  woold  otherwise  have*  in  that  noncitlzen 
heln,  who  are  not  Induded  in  the  first  pro- 
rtm,  may,  under  tbe  terms  of  the  second  pro- 
^90.  Inherit,  if  there  be  no  heirs  of  the  class* 
»  mentioned  In  the  first  proviso.  This  we 
think  is  all  that  it  was  intended  to  accom- 

It  follows  tbat  the  Jodfniient  of  the  trial 
cunrt,  under  tfaene  views,  sliould  be  affirmed. 
All  tbe  Justices  concur. 


SCRAPiat  V.  B0006  et  a1. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 
(8yUab»»  hit  the  Court.) 

ISDlASa    (I  16*)— AlXOTMEHTS— tiKASKS— RB- 
KIBlcnONB. 

On  the  15th  day  of  June,  1904,  B.  procured 
u  an'icultural  lease  from  a  Creek  allotti'e  for 
>  priod  of  five  years.  Prior  to  that  time,  to 
*it  on  tbe  1st  day  of  Auffust,  1902,  tbe  same 
allottee  had  executed  a  like  lease  to  the  same 
had  to  O..  which  lease  was  parchased  by  B. 


As  a  part  of  the  consideration  for  the  lease  be- 
tween the  allottee  and  B.,  it  was  agreed  between 
them  tbat  B.  would  surrender  any  rights  that 
he  miebt  acquire  by  reason  of  bis  purchase  of 
the  prior  lease  to  O.  Held,  that  the  lease  from 
tbe  allottee  to  B.  Is  not  in  contravention  of  the 
federal  statute,  which  provides  tbat  "Creek  cit- 
izens may  rent  their  allotments  for  strictly  non- 
mineral  purposes  for  a  term  of  not  exceeding  one 
year  for  srrazing  purposes,  and  for  not  exceeding 
five  years  for  agricultural  purposes,  but  without 
etipulatioQ  or  obligation  to  renew  the  same." 

[E^d.  Note.— For  other  cases,  see  lodians,  Dec. 
Dig.  S  16.*1 

Krror  from  District  Court,  Okfuskee  Coun- 
ty ;  John  Carntbers,  Judge. 

Action  by  Jennie  J.  Scraper  against  Wil- 
liam Hoggs  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 

J.  a.  Potter,  for  plaintiff  In  error.  C  T. 
Hnddleston,  for  defendants  in  error. 

KANE,  J.  This  was  an  action  of  eject- 
ment, commenced  in  the  district  court  of 
Okfuskee  county,  toy  tbe  plaintiff  In  error, 
plaintiff  below,  against  the  defendants  in  er- 
ror, defendants  below,  to  recover  posseaalon 
of  certain  lands  situated  in  said  county.  Tbe 
plaintiff  claimed  title  to  the  land  by  virtue 
of  a  deed  executed  by  a  Creek  allottee,  which 
was  duly  approved  by  the  Secreta^  of  the 
Interior.  The  answer  of  the  defendants  ad- 
mitted the  title  to  be  in  the  plaintiff,  and 
allied  that  defendant  Hoggs  was  in  posaee- 
Blon  of  same  under  a  lease  made  and  exe- 
cuted by  said  allottee  on  tbe  15tb  day  of 
June,  1904.  It  was  further  alleged  that,  on 
or  about  the  1st  day  of  August,  1902,  said 
allottee  executed  to  the  Okemah  Land  Com- 
pany a  lease,  which  began  to  run  the  Ist  day 
of  January,  1903,  f<nr  a  period  of  five  years ; 
that  said  lease  was. never  filed  for  record; 
that  thereafter  said  lease  was  assigned  to  one 
Caldwell,  and  on  the  16th  day  of  June,  1001, 
said  Caldwell  assigned  the  same  to  the  de- 
fendant Boggs,  who  immediately  went  Into 
possession  of  said-  premises;  that  on  the 
same  day  said  defendant  procured  from  said 
allottee  the  agricultural  lease  above  referred 
to  for  a  term  of  five  years,  which  lease  was 
duly  filed  In  the  office  of  the  clerk  of  the 
United  States  Court  at  Okmulgee;  that  on 
the  7th  day  of  March,  1905,  the  defendant 
procured  of  said  allottee  another  agricultural 
lease  of  said  premises  for  a  term  of  five 
years,  which  was  duly  recorded  In  the  office 
of  the  clerk  of  the  United  States  Court  at 
Okmulgee;  that  said  leases  as  executed,  re- 
spectively, on  the  16th  day  of  June,  1004, 
and  March  7, 1905.  were  executed  during  the 
life  of  the  prior  five-year  lease  on  which 
defendant  was  holding  said  land,  and  that 
said  leases,  and  each  of  them,  were  not  ap- 
proved by  said  Secretary  as  required  by  law, 
and  were  not  approved  in  any  manner  by 
the  Secretary  of  the  Interior.  The  answer 
of  the  def«idant  adndtted  the  l^^al  title  to 
be  In  the  plaintiff,  the  execution  and  assign- 
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meat  of  the  Okemab  Land  Company  lease, 
aDd  tbe  execution  of  the  lease  to  himself,  but 
dented  that  the  leases,  or  any  of  them,  were 
Told.  Upon  the  issues  thus  Joined,  there  was 
a  trial  by  jury,  which  resulted  In  a  verdict 
for  the  defendants,  upon  which  Judgment 
was  duly  entered.  To  reverse  this  judgment, 
this  proceeding  In  error  was  commenced. 

Coun&el  for  plaintiff  in  error  contends  that 
the  taking  of  the  leases  of  June  ISth,  and 
March  7tb,  during  the  five-year  term  under 
which  defendant  was  holding  said  land,  to 
wit,  under  the  former  lease  of  the  Okemah 
Land  Company,  which  expired  July  1,  190S, 
was  but  a  subterfuge  to  avoid  the  force  of 
the  federal  statute,  which  provides  that 
"Creek  citizens  may  rent  their  allotments  for 
strictly  Donmlneral  purposes  for  a  term  of 
not  exceeding  one  year  for  grazing  purposes, 
and  for  not  exceeding  five  years  for  agricul- 
tural purposes,  but  without  stipulation  or 
obligation  to  renew  the  same."  The  court 
submitted  tbe  case  to  the  Jury  upon  the 
theory  that  It  was  established  by  the  evi- 
dence that,  on  the  15th  day  of  June,  1904, 
the  defendant  Boggs  procured  an  agricultural 
lease  for  a  period  of  five  years,  and  said 
lease  was  duly  executed,  acknowledged,  and 
recorded,  and,  as  a  part  of  the  considera- 
tion of  the  Boggs  agreement  to  surrender 
and  cancel  all  right  he  had  under  the  Cald- 
well lease,  tbe  defendant  Boggs  would  be 
entitled  to  hold  the  premises  for  a  period  of 
five  years  from  that  day.  We  believe  the  In- 
struction Is  unobjectionable.  There  is  noth- 
ing In  the  transaction  t>etween  Caldwell  and 
Boggs  that  runs  counter  to  that  part  of  the 
federal  statute  above  quoted.  The  only  ob- 
stacle In  the  way  of  tbe  allottee  making  a 
lease  to  Mr.  Boggs  was  the  prior  lease  of 
Caldwell,  and  after  that  was  removed  by  Its 
purchase  and  surrender  another  lease  would 
be  perfectly  valid.  As  we  understand  the 
case  from  the  record,  Mr.  Boggs  does  not 
claim  any  right  to  occupancy,  except  under 
the  agricultural  lease  taken  in  his  own  name, 
for  a  period  of  five  years.  If  all  the  other 
leases  were  void,  he  would  still  be  entitled  to 
possession  for  the  period  covered  by  the 
valid  lease.  Whitham  v.  Lehmer,  22  Okl. 
b27.  98  Pac.  351.  The  facts  in  that  case  and 
the  case  at  bar  are,  In  a  good  many  respects, 
similar.  Mr.  Chief  Justice  Dunn,  who  deliv- 
ered the  opinion  for  the  court,  said: 

"It  is  the  contention  of  plaintiff  that  be- 
cause the  allottee  executed  these  leases,  the 
terms  of  which  in  the  aggregate  ran  for  a 
period  longer  than  five  years,  this  rendered 
tbem  all  null  and  void,  and  of  no  force  or 
effect  to  protect  the  lessee  In  his  possession 
under  either  or  any  of  them.  It  is  plaintiff's 
contention  that  the  Ward  &  I\ee  lease,  made 
August  2,  1902,  was  void  berau-se  made  prior 
to  the  Sth  day  of  August,  1902,  which  was 
the  date  he  contends  tbe  law  granting  the 
privllece  of  making  an  agricultural  lease  for 


fire  years  became  effective.  Be  contends  tbat 
l>oth  the  Hutchinson  and  Weaver  leases  were 
Told,  because  they  were  Involved  In  the  ex- 
cessive term  granted  by  the  allottee,  and 
being  so  Involved  neither  of  them  was  a  pro- 
tection to  the  lessee.    If  the  Ward  &  Kee 
lease  was  Invalid,  as  contended  for  by  plain- 
tiff, then  there  was  nothing  to  preclude  the 
allottee  from  making,  and  the  defendant 
from  taking,  another  lease.    On  the  otber 
hand,  If  the  Ward  &  Kee  lease  was  valid, 
then  t-he  defendant,  having  purchased  it,  had 
a  right  to  claim  under  It  The  making  of  tbe 
Hutchinson  lease  or  the  Weaver  lease.  Inde- 
pendent transactions,  with  the  terms  they 
carried,  might  render  them  void;   but  tbe 
fact  that  they  were  void  would  In  no  wise 
affect  the  validity  of  the  valid  lease.  So 
that  It  Is  unnecessary  for  us  to  say  whether 
the  Ward  &  Kee  lease  was  valid  or  iuvHlld, 
and  we  decline  to  pass  upon  It  further  than 
to  hold  It,  for  the  purposes  of  this  case,  in 
the  same  light  in  which  It  was  held  by  not 
only  the  plaintiff,  but  also  by  the  allottee 
and  the  defendant,  all  of  whom  have  treated 
it  as  if  It  were  void.   This  being  true,  then 
there  remained  nothing  to  preclude  the  allot- 
tee from  making  a  valid  lease,  and  we  find 
that  on  September  11,  1902,  and  after  the 
supplemental  agreement  was  In  full  opera- 
tion, he  executed  and  delivered  the  Hatclilu- 
son  lease  to  run  for  a  period  of  five  years 
from  April  lat  of  the  following  year.  This 
lease  was  an  Ind^udeat  contract  from  the 
Ward  it  Kee  lease.   It  Old  not  mention  It, 
and  there  Is  no  evidence  to  Aow  that  it 
was  Intended  to  renew  It  tor  another  term, 
or  that  there  was  any  atlpalation  or  obliga- 
tion for  its  renewal.   Tbne  is  nothing  in 
the  act  to  preelnde  the  allottee  from  making 
a  lease  to  begin  at  some  fntnre  date,  and 
the  fftct  tbat  the  term  of  tlie  lease  bearing 
the  date  of  Bqrtember  11,  1002,  was  not  to 
begin  nntU  Aprtl  1,  1903,  In  no  wise,  In  our 
Judgment,  affected  Its  validity." 

Tbe  Judgment  OC  tbe  conrt  below  Is  af- 
firmed. 

DUNN,  C.  J.,  and  HATB8  and  WILLIAMS, 
33.,  concur.  TURNER,  J.,  not  participating. 


CRtJTCnFTELD  T.  MARTIN. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  lOllJ 

(Syllahu*  by  the  Court.} 

1.  Continuance    (S    37*)  — Apfuoatior— 
Showing  or  DiLiOKNca. 

In  an  application  for  continuance  It  Is  not 
sufficient  to  allege  that  due  diligence  baa  beta 
uBed.  Tbe  (acts  constituting  the  due  diligeoce 
must  be  set  forth,  in  order  tbat  the  court  mar 
determine  whether  due  diligence  has  been  xaed. 

[Ed.  Note.— For  other  cases,  see  ContinnancA. 
Cent.  Dig.  8S  117-121 ;  Dec.  Die  |  87.*1 
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&  Afpkat.  ard  BBBom  (t  96Q*>— DisoBEXion 

or  Court— Change  of  venue. 

The  court,  by  section  4256  of  Wilnon'a  BeT. 
&  Add.  St,  is  vested  with  Bound  discretion,  up- 
on showing  made  therefor  hj  an  applicant,  to 
gnut  or  refuse  a  change  of  venue;  and  oo  ap- 
peal, anlesfl  it  appears  there  has  been  an  abase 
of  this  discretion,  the  action  of  the  trial  court 
will  not  be  distui^ied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
terror,  Cent  Dig.  |  3836;  Dec  Dig.  f  96S*] 

3.  Bills  ahd  Notes  (8  83*)— Obdbbs  fob  Mon- 
KT— CoHomofrAL  Acceptance— EtracT. 

M.  delivered  to  C.  the  following  order: 
"Mr.  C..  please  pay  to  M.  the  sum  of  two  bun- 
dled and  two  aod  no-lOO  dollars  out  of  the 
nwney  for  my  land.  [Signed]  Johnson  BufOrd;" 
which  was  accepted  m  the  foUowiag  language: 
C,  accept  the  above  order  and  agree  to  pay 
the  same  to  M.,  provided  Johnson  Buford  makes 
me  a  deed  to  aaid  land  when  be  becomes  of  age. 
[Siiniedl  C."  Held,  that  C.  was  bound  by  the 
conditional  acceptance,  and  when  Buford,  on  at- 
taining his  majority,  executed  a  deed  to  his 
Isod  to  C,  O.  moat  pay  the  amount  of  the  or- 
der or  draft. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notiv.  Cent  Dig.  {|  123,  143-148;  Dec  Dig. 
$83.*] 

4.  Bills  and  Notes  (1  77*)— Obdees- Accept- 
ance— Fulfillment  or  Condition— CoH- 

CLCSITENESS   AOAINBT  ACCBPTOB. 

The  acceptance  by  C,  of  the  order  or  draft 
was  an  adttMSsion  by  him  of  the  capacity  and 
authority  of  the  drawer  to  draw  it;  and  be  can- 
not be  heard  to  say,  after  the  terms  of  the  con- 
ditional acceptance  have  been  fulGlled,  that  the 
drawer  was  a  minor  and  upon  attaining  his  ma- 
jority rescinded  the  order. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8  129;  Dec.  Dig.  |  77.*] 

5.  Bills  and  Notes  (8  88*)— Obdebs— Acceft- 
ANCB— RsLATions  or  Pabtues— BiOHiTS  or 
Patee. 

rpon  the  foIOlIment -of  the  terms  of  the 
CMidituHial  aeeepUnce,  C.  became  bound  as  the 
principal  debtor  to  M.,  and  M.,  the  payee,  was 
not  bound  to  retain  mortgaged  property  or  to 
foreclose  a  mortgage  given  to  blm  by  the  draw- 
er before  he  could  maintain  an  action  against 
C,  the  acceptor. 

[Hd.  Note.— For  other  cuea,  see  Bills  and 
Notes.  Dec.  Dig.  |  83.*] 

(Aiditional  Syttabut  by  BditoHal  Staif.) 

6.  Continuance  (S  7*>— Disobbtion  or  Ooubt 
—Abuse. 

The  act  of  a  trial  judge  in  stating  to  coun- 
sd  off  the  bench  and  before  a  motion  for  con- 
tinuance has  been  presented  that  the  motion 
wontd  be  overruled,  while  not  commendable,  is 
not  sufficient  to  show  an  abuse  of  discretion  in 
overruling  the  motion. 

[EA.  Note.— For  other  cases,  see  Continuance, 
Dec  Dig.  I  7.*1 

7.  Bills  and  Notes  (|  83*)— Obdeb— Accept- 
AncE—AcnoR— Defenses. 

Where  the  drawee  of  an  order  for  the  pay- 
mat  of  mon^  accepted  on  the  condition  that 
the  drawer  would  make  a  deed  to  him  of  cer- 
tain land  on  reaching  his  majority,  it  is  no  de- 
fense to  an  action  on  the  acceptance  after  the 
drawer  has  made  and  the  drawee  has  accepted 
the  deed,  that  the  drawee  believed  when  he  ac- 
cepted the  order  that  the  payee  understood  it 
to  be  on  condition  that  the  drawer  should  make 
a  deed  conveying  a  full  and  perfect  title  to  the 
land,  which  be  bad  failed  to  do  because  there 
Were  oatstanding  deeds  executed  by  the  drawer 
during  minority. 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  83.*] 


Error  from  Gralg  Goantr  Conrt;  Theo.  D. 

B.  Frear,  Judge. 

Action  by  Jasper  8.  Martin  against  Jobn 
H.  Crutcbfleld.  Judgment  for  plalntUT,  and 
defendant  brings  error.  AflBrmed. 

Parker  &  Rider,  for  plaintiff  in  error. 
Dennis  H.  Wilson  and  Geo.  D.  McCuUocb, 
for  defendant  In  error. 

HATES,  J.  Defendant  In  error,  plaintiff 
below,  filed  Ms  petition  In  the  lower  court 
on  the  19th  day  of  December,  1907.  In  his 
petition  plaintiff  alleges  for  bis  cause  of 
action  that  on  tbe  24th  day  of  May,  1907, 
one  Johnson  Buford  was  indebted  to  blm  in 
tbe  sum  of  $202;  and  that  on  said  date 
Buford  drew  an  order  evidencing  said 
amonnt  of  Indebtedness  on  plalutlff  in  error, 
defendant  below ;  and  that  defendant  ac- 
cepted the  order  In  writing  and  agreed  to 
pay  It  when  Buford  made  him  a  deed  to  cer- 
tain land  after  Buford  became  of  age;  that 
on  the  18tb  day  of  October,  1907,  Buford, 
being  then  of  age,  made,  executed  and  de- 
livered to  defendant  a  deed  to  his  surplus 
allotment  of  land  as  per  tbe  terms  of  said 
order;  but  that  defendant  has  failed  and  re- 
fused and  etlll  refuses  to  pay  plaintiff  the 
amount  of  said  order.  Tbe  order  and  the 
acceptance  thereof  are  made  part  of  tbe 
petition,  and  are  as  follows;  "Vinlta,  I,  T., 
May  24,  1907.  Mr.  John  H.  Crutcbfleld, 
Please  pay  to  Jasper  S.  Martin  the  sum  of 
two  hundred  and  two  and  no  hundredth 
dollars  out  of  tbe  money  for  my  land.  John- 
son Buford."  "I,  Jobn  H.  Crutcbfleld,  accept 
the  above  order  and  agree  to  pay  same  to 
Jasper  S.  Martin,  provided  Johnson  Buford 
makes  me  a  deed  to  bis  land  when  he  be- 
comes of  age.  John  H.  Crutcbfleld." 

Upon  tbe  foregoing  facts  which  constitute 
substantially  the  allegations  of  the  petition 
plaintiff  prayed  for  Judgment  against  de- 
fendant In  tbe  snm  of  $202,  with  interest 
at  6  per.  cent  from  October  8,  1907.  There 
are  some  allegations  In  the  petition,  the  sub- 
stance of  which  is  not  set  out  above,  which, 
taken  alone,  would  indicate  that  plaintiff 
was  bringing  suit  for  conversion  of  a  specif- 
ic fund;  but  tbe  court  below  and  all  tbe 
parties  appear  In  that  court  to  have  treat- 
ed tbe  petition  and  action  as  one  upon  the 
contract  made  by  tbe  acceptance  of  tbe  or- 
der ;  and  we  shall  so  treat  it  in  tbe  proceed- 
ing here. 

Defendant  filed  his  answer  containing  five 
different  paragraphs.  In  the  first  paragraph 
be  admits  the  execution  of  the  order  and  the 
acceptance  thereof  as  set  forth  In  the  peti- 
tion. By  tbe  second  paragraph  he  alleges 
that  at  the  time  tbe  order  was  executed  and 
accepted  there  was  outstanding  between  de- 
fendant and  Buford  an  agreement  whereby 
defendant  was  to  purchase  the  surplus  al- 
lotment of  Buford,  and  Buford  was  to  exe- 
cute to  him  a  deed  therefore  as  soon  as 
Buford,  who  was  then  a  minor,  should  be< 
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come  of  Bgei  This  asreement  between  bim 
and  Boford  and  all  the  terma  Uiereof  were 
wdl  known  to  tbe  plaintiff  at  the  time  the 
order  waa  executed  and  acceptance  thereof 
was  made.  He  alleges  that  there  was  then 
ontstandlng  deeds  for  aald  land  which  had 
been  executed  by  Buford  to  other  parties 
than  defendant,  and  which  deeds,  oatatand- 
Ing,  were  voidable  on  the  part  of  Buford, 
because  tbe  fact  that  they  were  executed 
during  his  minority;  but  that  they  constitut- 
ed a  cloud  upon  the  title  to  the  land  to  be 
conveyed  to  defendant,  all  of  which  facts 
he  alleges  were  known  by  [Aaintiff.  By 
way  of  further  allegation,  he  admits  that 
OD  the  8th  day  of  October,  1007^  said  Buford 
did  execute  and  deliver  to  bim  his  deed 
for  the  lands  as  stated  in  the  petition,  but 
he  alleges  that  the  deed  was  insufficient  to 
convey  a  full  and  perfect  title,  because  at 
the  outstanding  deeds  executed  by  Buford 
during  mluority,  and  further  allies  "that 
by  reason  of  said  outstanding  deeds  so  exe- 
cuted by  the  said  Jolmson  Buford,  during 
hla  minority  as  aforesaid,  and  the  knowl- 
edge thereof  on  the  part  of  plaintiff,  as 
aforesaid,  tble  defendant  believed  at  the 
time  of  giving  said  acceptance  tbat  this 
plaintiff  understood  the  coDdltions  on  vrhlch 
said  order  was  accepted  to  be  that  the  said 
Johnson  Buford  should  make  to  this  defend- 
ant a  deed  conv^lng  to  tbls  defendant  a 
full  and  perfect  title  to  said  land  before  the 
condition  of  said  acceptance  should  be  ful- 
filled and  any  liability  arise  thereon  in  favor 
of  this  plaintiff  and  against  this  defendant" 
He  alleges  that  said  condition  has  not  been 
complied  with  1^  Buford,  and  tbat  the  out- 
standing deeds  are  still  In  existmce  and 
of  record.  By  the  third  paragraph  of  his 
answer,  he  alleges  that  the  deed  executed  by 
Bnford  to  him  Is  a  warranty  deed  and  con- 
tains an  express  covenant  on  tbe  part  of 
Buford  to  warrant  and  defend  the  title 
therein  conveyed;  that  by  reason  of  the 
outstanding  deeds  a  breach  of  this  covenant 
exists,  whereby  defendant  has  been  damaged 
in  a  sum  in  excess  of  the  amount  of  plain- 
tiff's claim  sued  on,  and  prays  that  be  be 
allowed  to  set  off  a  counterclaim  against 
plaintiff  to  the  full  amount  of  the  order 
by  reason  of  said  damages.  By  tbe  fourth 
paragraph  be  alleges  that  at  the  time  the 
order  was  executed  by  Buford  and  accepted 
by  defendant,  Buford  was  a  minor,  and  for 
that  reason  the  order  was  voidable  and 
subject  to  the  right  of  disafflrninnce  by  Bu- 
ford after  he  attained  his  majority ;  and  that 
Buford  did,  after  attaining  bis  majority, 
to  wit,  on  tbe  8th  day  of  October,  1907,  at 
the  time  he  executed  bis  deed  to  defendant, 
disaffirm  said  order;  and  denies  that  be 
(defendant  retained  from  the  purchase  price 
agreed  to  be  paid  to  Buford  the  sum  of 
$202  or  any  other  sum  for  plaintiff,  but  that 
be  paid  to  Buford  the  full  amount  of  tbe 
purchase  price.  By  the  fifth  paragraph  he 
alleges  that  plaintiff  holds  a  mortgage  from 


Buford  to  him  covering  certain  inroperty.  anf- 
ficlent  to  secure  the  payment  of  Buford's 
indebtedness  to  plaintiff;  and  tliat  If  plain- 
tiff does  not  make  the  amount  of  bis  ttAtm 
out  of  tbe  property  covered  by  tbe  mortgage, 
it  will  be  because  of  plaintiff's  negligence 
in  permitting  the  property  described  in  the 
mortage  to  pass  from  tbe  control  of  plain- 
tiff; and,  by  way  of  cross-petition,  prays 
that,  in  tbe  event  plaintiff  prevails,  tbat  be 
be  subrogated  to  all  the  rl^ts  of  plaintiff 
under  and  by  virtue  of  said  mortsi^;  and 
that  plaintiff  be  compelled  to  account  to  the 
court  for  all  mon^a  received  by  him  un- 
der said  mortgage;  and  that  defoidant  have 
credit  therefor  for  whatever  judgment  may 
be  rendered  against  him;  and,  further,  that 
defendant  have  credit  against  plaintiff  in 
the  nature  of  damages  for  any  loss  or  im- 
pairment in  the  security  of  said  mortga^ 
tbat  has  arisen  through  the  negligence  of 
plaintiff. 

To  this  answer  plaintiff  filed  a  demurrer, 
by  which  he  demurred  to  each  pan^aph 
thereof,  except  one;  and  the  demurrer  was 
sustained  as  to  the  second  and  third  para- 
graphs, but  overruled  as  to  the  others. 
Whereupon  plslntlff  filed  his  replyl  in  which 
he  denies  that  Buford  ever  disaffirmed  the 
order;  and  by  way  of  reply  to  the  fifth 
paragraph,  denies  that  he  ever  took  any 
security  for  the  payment  of  the  debt  for 
which  the  order  waa  ^en.  Thereafter, 
upon  motion  for  a  Judgment  on  the  plead- 
ings, judgment  was  rendered  in  favor  of 
plaintiff,  to  reverse  which  this  Jvooeedlng 
is  prosecuted. 

[1]  There  was  a  motion  fbr  continuance 
by  d^endant,  tbe  overruling  of  which  Is  tbe 
first  error  assigned  for  reversal  of  the  cause. 
The  grounds  of  the  motion  were  that  certain 
witnesses  who  would  testify  on  behalf  of 
defendant  and  who  raaUed  16  or  20  miles 
from  the  place  of  holding  court  were  absent, 
and  If  they  were  present  they  would  give  tes- 
timony nuterial  to  defendant's  defense, 
which  evidence  was  set  out  In  the  motion; 
and  it  was  further  alleged  "that  the  defend- 
ant has  used  due  diligence  to  get  tbe  a^ 
tendance  of  these  witnesses  at  the  trial  of 
this  cause  at  tbls  time  and  has  been  un- 
able to  do  so,  and  be  bellevw  he  can  ob- 
tain them  by  tbe  next  term  of  this  court" 

It  Is  not  an  abuse  of  discretion  to  over- 
rule an  application  for  continuance  on  ac- 
count of  absent  evidence,  where  no  diligence 
Is  shown  to  have  been  used  by  tlie  appli- 
cant to  procure  the  attmdance  of  absent 
witnesses  (Terrapin  v.  Barko-,  26  Okl.  03, 
100  Pac.  931);  and  tbe  mere  statement  in 
the  application  that  diligence  has  been  used, 
without  setting  forth  the  facts  constituting 
such  diligence.  Is  not  such  a  showing  of  dili- 
gence as  entitles  the  applicant  to  tbo  ^ov 
else  of  the  court's  discretion  In  bis  favor. 
Defendant  should  have  set  out  in  bis  mo- 
tion in  detail  all  tbe  fiicts  pertaining  to  his 
efforts  and  diligence  to  obtain  the  presence 
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of  the  absefnt  vltnesBea  at  the  trial.  In  order 
that  the  court  might  decide  therefrom  wheth- 
er fae  had  used  due  diligence.  Kilmer  v.  St 
L..  Ft  S.  &  W.  Ry.  Co.,  37  Kan.  84,  14  Pac. 
465;  Strattaera  t.  Fuller,  49  Kan.  736,  26 
Pac.  471. 

[21  Defendant  also  flled  a  motion  for  a 
change  of  venue  to  another  county,  upon  the 
fTouQd  of  bias  and  prejudice  of  the  county 
judge,  which  was  overruled.  The  facts  eet 
np  in  the  motion  aa  evidence  of  such  bias 
are  as  follows:  "That  said  bias  and  prej- 
v«Ilce  on  the  part  of  said  county  judge  of 
Craig  county  was  exhibited  by  said  judge 
when  he  stated  to  counsel  for  defendant  on 
the  streets  in  the  afternoon  that  this  cause 
would  be  tried,  and  that  a  motion  for  con> 
tlDuance  on  the  part  of  defendant  would  be 
omruled,  and  that  defendant  bad  Just  as 
well  get  ready  for  trial,  as  the  case  would 
<«rtalnly  be  tried  this  evening,  the  said  mo- 
tion for  contlnaance  not  having  been  present- 
ed to  the  Judge."  He  bases  his  allege  right 
for  a  dunge  of  voiae  upon  section  4256  of 
WUstm's  Rev.  &  Ann.  Statutes,  which  reads 
ai  follows:  "In  all  cases  in  which  It  shall 
be  made  to  appear  to  ttxe  court  that  a  fair 
and  impartial  trial  cannot  be  had  In  the 
countT  where  the  suit  la  pending,  or  when 
the  judge  Is  interested  or  has  been  of  counsel 
in  the  case  or  subject-matter  thereof,  or  is 
related  to  either  of  tlie  parties,  or  is  other- 
wise disqualified  to  sit,  the  court  may,  on 
application  of  either  party,  change  the  place 
of  trtal  to  some  oonnty  where  sach  objection 
does  not  exist" 

This  contention  presents  two  questions: 
First  did  the  forcing  section  apply  to 
probate  oonrts  before  the  admission  of  the 
state?  if  so,  was  it  extended  In  force  in  the 
state  and  made  applicable  to  county  courts 
as  the  Buccessora  of  said  probate  oonrts  since 
tbe  admissfon  of  the  state?  And,  second. 
Are  the  facts  presented  in  the  application 
tofDetent  to  show  an  abuse  of  Judicial  dis- 
cretion In  OTermllng  the  application?  If 
we  asBome  that  said  section  4256  does  apply 
to  proceedings  in  county  courts,  which  we 
do,  without  so  deciding,  still  we  think 
that  tbe  second  question  must  be  decided 
SRalBst  the  contention  of  defendant  and  no 
rercrslble  error  was  committed  in  overruling 
tbe  application.  The  provision  of  the  fore- 
going statute  for  a  change  of  venue  la  not 
Imperative  or  mandatory,  but  vests  tbe  court 
with  the  sound  discretion,  upon  a  showing 
made  therefor  by  the  applicant,  to  grant  or 
refase  a  change  of  venue;  and  the  action  of 
the  court  on  such  an  application  will  not 
be  disturbed  on  appeal,  unless  It  appears  to 
this  cnart  that  there  has  been  an  abnse  of 
such  discretion  by  the  court  below.  Horton 
T.  Haines  et  al.,  23  Okl.  878,  102  Pac.  121; 
State  ex  rd.  T.  Brown,  24  OkL  433,  108  Pae 
7(2. 

[I]  The  only  facts  set  up  in  the  motion  foi 
the  purpose  of  showing  bias  and  prejudice 
■re  those  quoted  above.  While  we  cannot 
coDunend  the  act  of  the  Jndge  in  stating  to 


counsel  off  the  bench  and  before  the  motion 
for  continuance  had  been  presented  that  tbe 
same  would  be  overruled  as  being  entirdy  in 
harmony  with  judicial  ethics  or  to  be  fol- 
lowed in  general  practice,  we  cannot  say 
upon  that  fact  alone,  under  the  record  In 
this  case,  that  the  trial  court  was  biased  or 
prejudiced  so  that  d^endant  could  not  obtain 
an  impartial  trial.  The  application  for 
change  of  venue  does  not  state  that  the  state- 
ment of  the  judge  referred  to  was  made  be- 
fore he  was  acquainted  with  the  contents 
of  the  motion  for  a  change  of  venue,  but  tbe 
record  does  disclose  that  this  cause  had  been 
set  for  trial  once  before;  that  It  had  beeu 
continued  upon  agreement  of  tbe  parties  that 
it  should  be  tried  on  the  date  on  which  it 
was  tried;  and,  so  far  as  it  appears  from 
this  record,  the  trtal  court,'  at  the  time  he 
made  tbe  statement  complained  of,  may  have 
been  entirely  acquainted  with  all  the  facts 
set  forth  In  the  motion  for  continuance  there- 
after presented;  and  the  statement  made  by 
him  to  counsel  may  have  been  made  not  from 
any  wrong  motive,  but  to  warn  counsel  to 
be  ready  for  the  trial  when  the  case  was 
called  In  tbe  afternoon,  In  order  that  be 
might  not  be  taken  by  surprise;  for,  as  we 
have  hereinbefore  decided,  the  motion  for 
continuance  was  without  merit.  Whatever 
may  have  been  the  motive  and  object  of  the 
court  In  making  the  statement  to  counsel,  it 
Is  sufficient  that  from  such  fact  alone  as  the 
only  evidence^  of  the  judge's  bias,  we  .  can- 
not say  that  there  was  any  abuse  of  dis- 
cretion In  overruling  the  application. 

[7]  Nor  did  the  court  commit  error  In  sus- 
taining the  special  demurrer  to  the  second 
and  third  i>aragraphs  of  the  answer;  for, 
by  the  second  pai:agraph,  not  only  does  de- 
fendant attempt  to  vary  the  plain  terms  of 
the  written  contract  between  him  and  plain- 
tiff by  alleged  contemporaneous  parol  agree- 
ment, but  this  alleged  defense  Is  further 
weakened  by  tbe  fact  that  he  does  not  al- 
lege that  It  was  agreed  that,  before  he  should 
pay  the  order,  tbe  outstanding  voidable 
deeds  should  be  canceled;  but  he  alleges  that 
he  believed  at  the  time  he  accepted  the  order 
that  plaintiff  understood  such  to  be  the  con- 
dition, and,  BO  balievinft  he  accepted  the  or- 
der. 

[3]  In  the  third  paragraph  he  attempts 
to  set  up  equities  between  him  and  the  draw- 
er of  the  order  which  arose  after  tbe  fulfill- 
ment of  the  terms  of  the  acceptance  by  rea- 
son of  alleged  breaches  of  the  warranty  deed 
executed  by  tbe  drawer  of  the  order.  De- 
fendant by  accepting  the  order,  conditioned 
only  upon  the  execution  to  him  by  the  draw- 
er of  the  order  of  bis  deed  to  certain  land, 
thereby  created  a  contract  between  him  and 
plaintiff,  in  which  he  was  tbe  principal  and 
not  a  surety,  whereby  he  bound  himself  as 
principal  to  pay  the  order  in  the  event  the 
condition  stipulated  in  the  acceptance  was 
fulfilled;  and  there  is  no  ambiguity  In  the 
terms  of  this  acoeptonce  as  to  tbe  condlUon, 
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80  tar  as  anj  Unae  In  this  case  is  concerned. 
The  acceptance  Is  not  plain  as  to  the  iden- 
tical land  for  which  the  deed  Is  to  be  given, 
but  there  Is  no  controversy  here  that  the 
deed  given  did  not  conver  the  land  agreed 
npon.  Wboi  the  drawer  executed  and  deliv- 
ered to  defendant  a  deed  which  In  Its  terms 
was  acceptable  to  him,  and  he  accepted  same, 
the  condition  of  his  acceptance  thereby  be- 
came fulfilled  and  defmdant  bound  upon  bis 
contract  to  pay  the  amount  of  the  order  to 
plaintiff.  Defee  t.  Smith.  43  Aric  221;  Flet- 
cher T.  Simms,  7B  Ark.  162,  86  S.  W.  903. 

[4]  Nor  do  the  matters  alleged  in  the 
fourth  paragraph  of  his  answer  <mnstitnte 
any  defense  to  the  action;  far,  by  acceptance 
of  the  order,  defendant  admitted  the  capacity 
and  authority  of  Buford  to  draw  it,  and  be 
cannot  now  be  heard  to  say  that  Buford  was 
without  legal  capacity  to  draw  the  ord»  be- 
cause of  his  minority.  Bandolph  on  Com- 
mercial Paper,  |  631. 

[CI  The  fifth  par^raph  also  falls  to  state 
a  valid  defoise.  It  is  not  alleged  therein 
that,  by  the  foreclosnre  of  any  mortgage  or 
sale  of  any  mortgaged  property,  defendant's 
obligation  to  pUilntlff  bad.  by  the  direction  of 
Buford.  been  dlsdiarged  in  whole  or  in  part; 
but  it  seeks  to  compd  plaintiff  to  exhaust 
alleged  collateral  security  before  seeking  bis 
remedy  upon  the  contract  between  blm  and 
defendant  The  acceptor  is  bound  absolutely 
hy  his  acc^tance  and  becomes  the  principal 
debtor,  and  as  sndi  is  primarily  liable  to 
the  payee,  and  the  holder  is  not  required  to 
sue  the  drawer  or  indorsers  on  default  of  the 
acceptor,  but  may  look  entirely  to  his  con- 
tract with  the  acc^or.  Wilson  et  al.  v. 
Isbel],  45  Ala.  142;  Anderson  v.  Anderson, 
4  Dana  (Ky.)  352;  Dlversy  v.  Moor,  22  111. 
830,  74  Am.  Dec.  167.  Nor  Is  the  holder  un- 
der any  duty  to  retain  or  hold  collateral 
security.  Fowler  v.  Gates  City,  88  Ga.  29. 
13  S.  831.  The  answer,  taken  as  a  whole, 
admits  the  execution  of  the  order.  lt»  ac- 
ceptance, the  fulfillment  of  the  condition  of 
the  acceptance,  and  that  the  same  had  teeu 
paid  by  defendant,  and  falls  to  state  any 
facts  constituting  a  defense.  The  court  did 
not,  tlierefore,  err  in  rendering  Judgment 
upon  the  pleadings. 

The  judfrment  of  the  trial  court  Is  af- 
firmed. All  the  Justices  concur. 


DATTS  V.  HUMBAB6ER. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(BiflMnu  by  the  Court.) 

Appbal  and  Ekbob  (8  843*)-IUvncw— Htpo- 
THETiCAL  Questions. 

ttyllabus  same  as  that  in  Greer  County 
ElectioD  Board  v.  Elliott,  26  OkL  546,  109 
Pac.  731. 

lEd  Note. — For  other  cases,  see  Appeal  and 
Error!  Cent  Dig.  ||  8331-3341;  Dea  Dig.  « 
■843.*] 


Error  from  District  Conrt,  Custer  County  ; 

J.  E.  Tolbert,  Judge. 

Action  between  Charles  B.  Davis  and  Stew- 
art' Humbarger,  executor  for  the  estate  of 
Otto  Botcher,  deceased.  From  the  Judgment, 
Davis  brings  error.  Dismissed. 

Geo.  T.  Webster,  for  plalntUf  In  error. 
Smith  &  Wagner  and  Mas^ngale  &  Duff,  for 
defendant  In  exrar. 

WILLIAMS,  3.  The  defendant  in  error 
bas  moved  that  this  proceeding  in  error  be 
dismissed,  for  the  reason  that  since  the  same 
was  instituted  the  controversy  between  the 
parties  hereto  has  been  settled,  and  the  ques- 
tion here  presented  for  review  Is  now  hypo- 
thetlcaL  Counsel  for  plaintiff  In  error  con- 
cedes such  to  be  the  facts. 

The  appeal  is  therefore  dismissed.  AH  the 
Justices  concur. 


BfEADORS  V.  JOHNSON. 
(Supreme  Conrt  of  Oklahoma.  Jan.  11*  IMOl) 

fSvUahut  hif  the  Court.) 

Appeai.  and  Ehhob  (1  G35*)  —  Rboobd  or 
Judgment— Necessity— I  )isMi  SSAL. 

A  record  which  foils  to  oootain  a  copy  of 
the  final  order  or  judgment  sought  to  be  re- 
viewed, and  in  which  it  is  not  made  to  appear 
that  tlie  same  Is  of  record  In  the  trial  court 
presents  no  question  to  this  court  for  its  deter- 
mination, and  the  appeal  will  be  dismlased, 

[Ed.  Note. — For  other  casea.  see  Appeal  and 
Error.  Cent  Dig.  f 1  2776-^2782 ;  DecL  Dig.  f 
635.*] 

Error  from  District  Court;  Seminole  Conn* 
ty;  A.  T.  West,  Judge. 

Action  between  L.  D.  Meadors  and  J. 
Coody  Johnson.  From  the  Judgment,  Mea- 
dors brings  error.  Dismissed. 

Bee,  also,  27  Okl.  544, 112  Pac.  1121. 

J.  A.  Bakw,  for  plaintiff  in  error.  Crnmp^ 
Rogers  ft  Harris,  for  defendant  in  error. 

DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Semluole  county.  The 
record  consists  of  a  purported  cah-e-made, 
r^ularly  served,  signed,  authenticated,  and 
filed.  While  counsel  seeks  to  secure  the  re- 
versal of  a  Judgment  of  the  trial  court  the 
record  contains  nd  copy  of  the  same,  and  It 
is  not  made  to  appear  that  the  same  Is  of 
record  In  the  trial  court  Counsel  for  de- 
fendant in  error  contend  that  on  this  ac- 
count the  case  should  be  dismissed. 

This  question  has  been  passed  on  a  number 
of  times  by  the  ^^upreme  Court  of  Oklahoma 
Territory,  and  the  uniform  holding  seems  to 
be  that  In  the  absence  of  a  Judgment  shown 
in  the  record,  there  Is  nothing  presented  to 
this  court  for  Its  determination.  Garden- 
sblre  V.  Burdlck,  7  Okl.  212,  64  Pac  4S3; 
Sproat  T.  Durland,  7  OkL  230,  54  Pac  458; 
Board  of  Gommissloners  of  Caster  County 


••For  oUmt  OMMMOMinotoplouidBeotloD  NUMBER  In  Dw.  Dig.  *  Am.  Di»  Key  No.  Bartes  ft  Bsp'r  lBd«« 


Digitized  by 


Google 


OU.) 


JULIUS  SPIBO  A  00.  T.  BIBB 


199 


T.  Moon.  8  Okl.  205,  B7  Pac.  161;  Denny  t. 
Wright  et  al.,  13  Okl.  256,  74  Pac.  104;  and 
Brown  v.  Territory,  15  Okl.  362,  82  Pac.  647. 
Id  Marcb,  JQOS,  and  prior  to  the  deditlon 
of  the  case  last  dted,  the  L^slatnre  of  the 
territory  of  Oklahoma  passed  an  act  provid- 
ing. In  mbstanee,  that  If,  after  any  record 
or  case-made  la  filed  In  the  Supreme  Court, 
It  shall  appear  that  any  matter  which  is  of 
record  In  the  court  from  which  the  appeal 
la  taken  touching  the  case  appealed  la  omitted 
from  the  record  or  caae-made,  the  Supreme 
Coart  may  of  Its  own  motion,  or  on  the  mo- 
tion of  any  party  to  such  cause,  have  such 
omitted  parts  prepared  under  the  direction 
of  the  trial  Judge  and  file  such  correction  In 
the  Supreme  Court,  with  like  force  and  ef- 
fect as  though  Buch  corrected  or  added  parts 
bad  been  originally  incorporated  In  the  re<s 
ord  or  case-made  when  flrat  filed  In  the  Su- 
preme Court,  and  no  appeal  shall  be  dis- 
missed reason  of  such  omission  until  an 
opportunity  Is  lud  to  supply  the  same.  Ses- 
sion Laws  190B,  art  4.  c.  28,  p.  S22. 

The  record  before  ns  does  not  show  «ny 
final  Judgment  was  ever  rendered  In  the 
case  or  Is  of  record  in  the  trial  court,  and 
in  the  absence  of  the  same  the  case  will  of 
Decesslty  be  dismissed.  Bettls  t.  Cai^le  et 
al.,  23  Okl.  301,  100  Paa  4S8,  All  the  Jus- 
tices cooenr. 


ELLISON  et  al.  t.  BANK  OF  MBEKEB. 
(Sapnme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(ByUttbua  hy  the  Court.) 
Appku.  ard  E/bbob  (I  113.5*>— Review— Ykb- 

DICT— SumCIENCT  OP  EVIDENCE. 

Syllabus  same  as  paragraph  3  of  the  sylla- 
biM  in  Fl  Smith  &  W.  R.  Co.  v.  Chandler 
Cottoa  Oil  Co..  25  Obi.  82,  106  Pac.  10. 

[Ed.  Note.— For  other  caBes,  see  Appeal  and 
&ror^^CenL  Dig.  U  4454.  4455;  Dec.  Dig.  i 

Error  from  District  Court,  Lincoln  County; 
W.  N.  Maboi.  Judge. 

Action  by  the  Bank  of  He^er  against  T. 
S.  Ellison  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

Roy  Hoffman  and  J.  B.  A.  Robertson,  for 
plaintiffs  In  error.  Edgar  N.  Sweet,  S.  D. 
Decker,  and  V.  S.  Decker,  for  defendant  In 
cnor. 

WILLIAMS,  J.  The  note  sued  upon  by  the 
defendant  In  error,  as  plaintiff,  against  the 
plaintiffs  in  error,  as  defendants,  was  nonne- 
gotlabla  All  defenses  that  were  permissible 
betwerai  the  orlglual  parties  are  still  avail- 
abi&  The  Issues  of  fact  were  aubmitted  un- 
der proper  Instructions,  and  the  verdict  of  the 
Jory,  as  approved  by  the  trial  court  In  over- 
raliag  the  motion  for  new  trial,  there  being 
mbstantlal  evidence  to  support  the  same,  is 
ooDcloalTe  on  this  court  Ft  Smith  &  West^ 


em  R.  Co.  V.  Chandler  Cotton  Oil  Co.,  25  Okl. 
82,  106  Pac.  10. 

The  Judgment  of  the  lower  court  la  af- 
flrmed.  All  the  Justices  conctir,  except 
HAXES,  J.,  absent  and  not  participating. 


GRAHAM  PAPER  CO.  v.  BARTLESVILLE 
PUB.  CO. 

DSaiffeme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(SvOtthu  hy  the  Court.) 
Justices  of  thx  Peace  (f  141*)— AppeaI/— Ju- 

BIB  DICTION. 

Syllabus  same  as  paragmph  1  In  Holcomb 
v.  C,  R.  I.  A  P.  Ry.  Co.,  112  Pac.  1023,  de- 
cided at  the  November,  A.  £>.  1010,  term. 

lEA.  Note — For  other  cbsm,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  141.*] 

Error  from  District  Gonr^  Washington 
County;  J.  J.  Shea,  Judge. 

Action  between  the  Graham  Paper  Com< 
pany  and  the  Bartleavllle  Publishing  Com- 
pany. Judgment  for  the  latter,  and  the  Pa- 
per Company  brings  error.  Dismissed. 

Norman  Baker,  for  plaintiff  In  error. 
Montgomery  ft  O'Ueara,  for  defendant  in 
error. 

WILLIAMS,  J.  The  Judgment  herein 
sought  to  be  reversed  was  rendered  in  favor 
of  the  defendant  In  error  In  the  district 
court  of  Washington  county.  In  an  action  orig- 
inally brought  in  the  Justice  of  peace  court 
for  Jackson  township,  where  Judgment  was 
also  rendered  in  favor  of  the  same  party, 
an  appeal  being  prosecuted  therefrom  to  the 
district  court  The  district  court  had  no 
Jurisdiction  of  said  cause. 

The  appeal  Is  dismissed.  All  the  Justices 
concur. 


JULIUS  SPIRO  ft  CO.  T.  BIBB. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(SyllabuM  bv  the  Court.) 

Appeai.  and  Error  (|  773*)— Failitsb  TO 

File  Briefs— DiauiasAi,. 

Syllabus  same  as  ia  I^avltt  T.  Commercial 
Nat  Bank.  26  Okl.  164,  109  Pac.  71. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Ug.  i|  8]04»  8108-8110 ;  Dec. 
IMg.  i  ITi.*]      •   "  "» 

Error  from  Sequoyah  County  Conrt;  W. 
N.  UtUeJohn,  Judge. 

Action  between  Julius  Spin  ft  Co.  and  0. 
C.  Bibb.  From  Judgment,  the  former  bring 
error.  Dismissed. 

Kyle  ft  McCombs,  for  plaintiffs  In  error. 
Watts  ft  Breedlove,  for  defendant  in  error. 

WILLIAMS,  J.  A  transcript  of  the  pro- 
ceedings of  the  lower  court  was  filed  in  this 
court  on  June  1^  1010.  No  brief  has  been 
made  and  served  by  plnlntlffB  In  error,  as 
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reqnlred  1^  rale  7  (85  Paa  tQ.  On  S^ton* 
ber  17,  1910,  defendant  In  eiror  moved  to 
dismiss  said  ajTpeal  for  failure  to  comply 
vlth  said  rule.  Neither  bas  any  response 
been  made  to  said  motion,  nor  any  appllca- 
tloD  for  leave  to  file  typewritten  briefs. 

The  motion  to  dismiss  Is  sustained.  All 
tbe  Justices  concur,  except  HAYES,  J.,  ab- 
sent and  not  participating. 


MADDIN  T.  McCOBMICK  et  aL 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(Syllabu§  by  the  Court.) 

Appeal  and  Error  (J  773*)  —  Failube  to 

Pile  Rribfs— Dismissal. 

Syllabus  same  as  in  Lenvltt  v.  Commercial 
Nat.  Bank,  26  Oki.  1C4,  109  Pac.  71. 

[Ed,  Note. — For  other  casee,  see  Appeal  and 
Error.  Cent.  Dig.  |S  3104,  3108-3110;  Dec 
Dig.  S  773.»] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  between  Fred  V.  Maddlu  and  F.'P. 
McCormick  and  others.  From  the  Jadgmoit, 
Maddln  brings  error.  Dismissed. 

S.  V.  O'Hare,  for  plaintiff  in  error.  J.  B. 
Furry,  for  defendants  In  error. 

WILLIAMS.  J.  The  petition  In  error  and 
case-made  attached  were  filed  in  this  court 
May  4,  1910.  On  November  4,  1910,  defend- 
ants In  error  filed  motion  to  dismiss  the  ap- 
peal on  the  following  grounds:  (1)  Case-made 
not  served  In  time.  02)  Petition  In  error  not 
filed  In  time.  0)  No  brief  filed  porsoant  to 
rule  7  of  this  court  (OS  Pac.  Tl).  No  response 
has  been  made  to  said  motion  to  dtamlas. 

It  Is  not  esFoitial  to  pass  on  the  first  two 
grounds,  as  the  third  ground  Is  aufflclrat; 
the  plaintiff  In  error  neither  baring  filed  his 
brief  In  accordance  with  said  rule  7,  nor 
having  made  application  for  additional  time, 
or  for  permlmlon  to  file  typewritten  briefs. 
T^Tltt  et  al.  T.  Commercial  Nat  Bank,  26 
Okl.  164,  109  Pac.  71;  Monnlngton  t.  Cot- 
teral,  28  Okl.  817,  110  Pac.  652:  Cooper  t. 
Chanmnn.  26  OkL  600,  110  Pac.  722.  AU  the 
Justices  concur. 


MADPrN  v.  McCORMICK. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1011.) 

(Spllahut  bv  the  Court.) 
Appk\l  and  F^RROR  (5  773*)  — Failueb  to 
FiiE  BnrEFS— DisMiasAL. 

f^TllnbuB  name  as  in  lipavltt  T.  Commercial 
Nat.  Bank,  26  Okl.  164,  109  Pac.  71. 

TEd.  Notp.— For  other  crnm.  scp  Appeal  and 
Error.  Cent  Dig.  H  3104,  8108-3110;  Dec. 
Dig.  S  773.*! 

Error  from  Superior  Gonrt,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 
ActlfMi  between  Fred  V.  Maddln  and  F.  P. 


McConni(&  From  the  Judgment^  Maddln 
brings  ^rror.  Dismissed. 

S.  V.  OHare,  for  plaintiff  In  error.  J 
B.  Furry,  for  defendant  In  error. 

WILLIAMS.  J.  The  facts  In  this  case  ar« 
identical  with  those  In  Maddln  t.  McCor- 
mick. No.  1,646,  supra,  heretofore  decided  on 
this  day.  and  tbe  otdnion  In  that  case  con- 
trols this  case. 

The  motion  to  dismiss  la  therefore  sub- 
talned.  All  the  Justices  concur. 


MOON  MOON. 
(Supreme  Goart  of  Oklahoma.   Sept  18,  1910.) 

(Si/Uabiu  hy  the  Courts 

Appeal  and  E^bbob  ({  161*)— Deciszoiis  Ap- 
pealable —  Judgment   Favorinq  Appel- 

In  au  action  wtiere  defendant  relies  upon 
two  grounds  to  defeat  tbe  claim  of  plaintiff, 
a^f]  the  court  finds  against  him  on  one,  out  8u»- 
tains  him  on  tbe  other^  and  dismisses  plaintifTs 
petition^  an  appeal  will  not  lie  to  this  court 
from  a  judgment  in  tiia  favor. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  i|  947-^;  Dec.  Dig.  { 
151.*  J 

Error  from  District  Court,  Bryan  County; 
D.  A.  Richardson,  Judge. 

Action  by  L  Pearl  Moon  against  W.  J. 
Moon.  Judgment  dismissing  plaintiff's  com- 
plaint, and  defendant  brings  error.  Appeal 
dismissed. 

Utterback  &  Hayes  and  O.  H.  Biting,  for 
plaintiff  In  error.  Wm.  M.  Cravens^  for  de- 
fendant In  error. 

DUNN,  C  J.  October  1.  1006.  tbe  defend- 
ant In  error,  as  plaintiff  filed  ber  conipldlnt 
In  the  United  States  Court  for  the  Central 
District  of  the  Indian  Territory  at  Durant 
against  tbe  plaintiff  In  error,  wherein  she 
asked  for  a  divorce  and  for  temporary  and 
permanent  alimony.  May  1%  lOOS,  defoid- 
ant  filed  an  amended  answer,  cimtalnlug  a 
specific  denial  of  all  tbe  allegatkms  contain- 
ed in  plaintiffs  complaint,  and.  set  up  that 
tbe  marriage  between  plaintiff  and  defendant 
was  void  for  the  reason  that  plaintiff,  at 
the  time  of  Its  consummation,  was  the  law- 
ful wife  of  George  Bobinsrait  also  a  cross- 
bill, wher^  he  asked  for  a  divorce  from  the 
plaintiff  In  tiie  event  that  the  court  found 
that  be  was  lawfully  married  to  ber,  setting 
up  certain  grounds,  sufficient.  If  true^  to  Jus- 
tify the  same.  To  these  pleadings  plaintiff 
filed  a  reply,  and  after  the  issnee  were  thus 
made  up  the  cause  was  referred  to  a  special 
referee  to  take  the  evidence  and  report  his 
findings  of  fact  and  contusions  of  law  to  the 
court  Evidence  was  taken  on  the  part  of 
plaintiff,  and  In  due  time  the  referee  made 
his  report.  In  which  be  found  that  the  mar^ 
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riage  between  the  parties  was  valid,  bat  that 
tbe  plalntUf  liad  not  resided  a  anffldent 
Imgth  of  time  within  the  Indian  Territory  to 
gtre  the  court  iarisdlctlon  to  entertain  tbe 
action.  Exceptions  were  taken  to  the  report, 
but  the  trial  court  stiatalned  1^  and  render- 
ed Jn^ment  dtsmlBring  plalntUTa  complaint. 
Tbe  case  waa,  on  the  advent  of  statehood, 
transferred  to  the  district  court  of  Bryan 
county,  and  from  the  Judgment  rendered  the 
defendant  has  sought  to  prosecute  an  appeal 
to  this  court  for  review. 

Tbe  Judgmrat  of  the  trial  court  waa  In 
defendant's  favor,  the  plalntlfTs  complaint 
was  dismissed,  and,  while  a  Judgment  for 
coitts  was  rendered  against  defendant,  no  ap- 
peal was  prosecuted  therefrom.  Tbe  appeal 
sought  to  he  presented  18  to  secure  a  reversal 
of  the  court  finding  that  the  divorce  secured 
by  plaintiff  from  her  husband,  Robinson,  was 
valid.  Will  an  appeal  lie  in  this  court  In 
nch  a  case  from  a  Judgment  rendered  gener- 
ally In  favor  of  defendant?  We  think  not. 
Tte  defense  to  plalntUTs  complaint  was  upon 
two  grounds:  First,  that  she  had  not  resid- 
ed a  sufficient  length  of  time  within  the  In- 
dian Territory  to  give  the  court  Jurisdiction ; 
KcoBd,  that  she  wRB  not  his  wife.  The  de- 
feni>e  offered  was  to  deteat  the  claim  of 
plaintiff  for  a  divorce  and  alimony  against 
tbe  defendant.  This  would  have  be«i  ef- 
fectoally  accomplished  by  showing  either  the 
lack  of  Jurisdictional  residence  or  a  void  mar- 
rlaee;  and,  while  In  some  cases  an  appeal 
will  lie  from  a  Judgment  In  appellant's  favor, 
tbls  does  not.  In  our  judgment,  present  such 
a  cam.  Defendant  did  not  try  his  crosB-blll, 
nor  did  he  offer  any  evidence  In  support 
thereof,  and  the  same  stiU  pends  In  tbe  lower 
court  Authorities  supporting  the  conclusion 
to  which  we  have  come  may  be  noted  as  fol- 
lows: 4  American  &  English  Ency.  of  Law 
and  Practice,  p^  S3,  and  cases  cited  under 
note  15:  Colo.  Fuel,  etc.,  Co.  v.  Knudson,  18 
0>la  App.  383.  70  Pac  688 ;  Sutton  v.  Jones, 
9  Colo.  App.  36,  47  Pac.  400 ;  Hall  v.  Fay 
Rock  Consol.  Mln.  Co.,  6  Colo.  81;  Blnf^ld 
T.  Barley,  5  Md.  186,  68  Am.  Dec.  107;  Witt 
r.  Banrs.  36  Fla.  119,  18  South.  830. 

Tbe  petition  In  error,  therefore,  must  be 
dlnntsMd. 

HATES.  KANE;  and  TURNER,  JJ.,  con- 
cnr.  WILZfXAMS,  3^  disqualified  and  not  ait- 
ttng. 


MBIirHANTS'  &  PT.ANTT^S'  NAT.  BANK 
OF  MILL  CREEK  v.  HORTON  et  al. 

(Bopnme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(BjitMut  by  He  Court.) 

1.  Bakks  akd  BAinniTO  (g  270*>— Natiokai, 
BAiTxs-TTstrsT— Action  to  Reoovbb  Pbn- 

ALTT— PABTIKfl. 

Two  joiot  makers  of  a  note  to  a  national 
Duk  who  have  separately,  but  a  Joint 

■no,  paid  osorious  Interest  on  the  note,  may 


Jointly  maintain  an  action  to  recover  tbe  pen- 
alty provided  by  Rev.  St.  |  S198  (U.  S.  CompL 
St.  1901,  p.  3493). 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  H  1023-1053;  Dec.  Dig.  1 
270.*] 

2.  Banks  and  Banking  (f  270*)— National 
Banks  —  UeuRV  —  Action  fob  Penai.tt— 
BuRDBN  or  Pboof. 

One  who  seeks  to  recover  the  penalty  un- 
der said  section  has  upon  him  the  burden  to 
establish  that  he  has  paid  a  greater  amount  of 
interest  than  the  leiral  rate,  and  that  the  bask 
received  said  usurious  amount  knowiogl;. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  U  1023-1053;  Dec  Dig.  { 
270.*] 

3.  Banks  and  Bankino  A  270*)— National 
Banks  —  Usubt  —  Action  fob  Penalty  — 
instbuctions. 

It  is  error  to  instruct  the  jury  that  plain- 
tiflf  is  entitled  to  recover  if  the  jury  finds  that 
plaintiff  has  paid  a  greater  rate  of  interest  than 
the  legal  rate  and  to  refuse,  upon  request  of  de- 
fendant, to  instruct  the  jury  tliat  it  must  find 
also  that  the  usurious  interest  was  knowingly 
received  by  defendant 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BnnkiQg.  Cent  Dig.  SI  1023-1093;  Dec.  Dig.  S 
270.*] 

Error  from  Johnston  County  Court;  Kick 
Wolfe,  Judge. 

Action  by  T.  W.  Horton  and  J.  E.  Horton 
against  the  Merchants'  &  Planters'  National 
Bank  of  MCI  Creek.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded. 

S.  C.  Treadwell  (John  T.  Young,  of  coun- 
sel), for  plaintiff  In  error.  P.  H.  B.  Shearer 
and  Qarrett  &  Blngbam,  for  defendants  in 
error. 

HATES,  J.  Defendants  in  error,  T.  W. 
Horton  and  J.  B.  Horton,  hereafter  referred 
to  as  pInlntUb,  brought  tbls  action  in  tbe 
court  below  against  plaintiff  In  error,  here- 
after referred  to  as  the  bank,  to  recover  the 
sum  of  $86  as  a  penalty  for  the  coilection  of 
usurious  Interest  from  plaintiffs.  Eleven  as- 
signments of  error  are  ui^ed  for  reversal  of 
the  cause,  but  some  df  them  are  without  suf- 
ficient merit  to  require  consideration;  and 
we  shall  notice  only  those  that  are  likely  to 
be  of  Importance  in  the  subsequoit  proceed- 
ings In  this  cause. 

[1]  It  Is  urged  by  the  bank  that  there  Is  a 
misjoinder  of  parties  plaintiff.  Section  5197 
U.  S.  Rev.  St  (n.  8.  Comp.  St.  1901,  p.  3493), 
authorizes  any  national  bank  to  charge,  take, 
receive,  on  any  loan  or  discount  interest  at 
the  rate  allorwed  by  the  stat^  teirltory,  or 
district  where  the  bank  Is  located,  and  no 
more.  Section  519S  provides  that:  "Tbe 
taking,  receiving,  reserving,  or  charging  a 
rate  of  Interest  greater  than  la  allowed  by 
the  preceding  section,  when  knowingly  done, 
shall  be  denned  a  forfeiture  of  the  entire  In- 
terest which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  It,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  great- 


*nt  aOm  CHNB  BM  nna  toplo  and  switlon  NUUBBB  in  Dee.  Dls.  *  Am.  Dls.  Key  No.  flwiss  *  Rsp'r  ladsxes 


Digitized  by 


Google 


202 


U7  PACIPIO 


BEPOBTES 


(OkL 


er  rate  of  Interest  bag  been  paid,  the  person 
by  whom  It  has  been  paid,  or  his  1^1  repre- 
sentatives, may  recover  back,  in  an  action  In 
the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  Interest  thus  paid  from  the 
association  taking  or  receiving  the  same; 
provided,  such  action  Is  commenced  wlUiin 
two  years  from  the  time  the  usurious  trans- 
action occurred."  Only  the  person  paying  the 
usurious  interest  Is  authorized  by  the  fore- 
going statute  to  recover  from  the  bank  re- 
ceiving game  the  penalty  provided  by  the 
statute.  Timberlake  et  al.  v.  First  Nat  Bank 
(O.  C.)  43  Fed.  231;  First  National  Bank  of 
Concordia  v.  Bowley,  62  Kan.  894^  34  Pac 
1049. 

In  tbe  last-dted  case  one  ot  two  joint 
makers  of  a  note,  on  which  nsnrloos  Interest 
had  been  paid  by  the  other  Joint  maker,  un- 
dertook to  recover  tbe  penalty,  but  tbe  court 
field  that  be  was  without  any  right  of  action. 
Plaintiffs  In  the  ease  at  bar  are  father  and 
son.  During  the  year  1907  they  cuItlTated 
and  planted  a  crop  as  partners.  On  tbe  20tb 
day  of  May  of  that  year  they  executed  to 
the  bank  their  Joint  note  for  $16^  payable 
on  the  1st  day  of  October  of  the  same  year. 
They  received  theraon  from  tbe  bank  the 
sum  of  $100,  wblch  amonnt  was  afterwards 
divided  equally  betwera  them.  The  note  was 
not  paid  at  maturity,  bat  was  sobseqnently 
paid.  Full  payment  was  not  made  at  one 
time.  Each  of  plaintiffs  at  diffwent  times 
made  payments  on  the  note.  While  the  phys- 
ical acts  of  payment  were  made  by  one  or 
the  other  of  them  at  a  time,  the  money  paid 
was  tlie  Joint  fund  of  plalntllTs,  derived  from 
the  sale  of  their  cotton  before  the.  proceeds 
of  same  had  been  divided  betvreen  them.  It 
is  contended  by  counsel  for  the  bank  that 
each  of  phiintiffs  must  prosecute  bis  separate 
action  to  recover  the  penalty  for  the  usurious 
amount  paid  by  him.  In  Teague  et  al.  t 
First  National  Bank,  5  Kan.  App.  800,  4b 
Pac.  603,  it  was  held  that  where  several  Joint 
makers  of  a  note  pay  Individually  Illegal  In- 
terest thereon,  they  cannot  unite  In  one  ac- 
tion to  recover  tbe  penalty.  In  that  case  pay- 
ments were  made  out  of  the  Individual  funds 
of  the  partiK.  In  Alston  et  al.  v.  Orr  (Tex. 
Civ.  App.)  105  S.  W.  234.  it  was  held  under  a 
statute  of  Texas,  very  similar  to  tbe  federal 
statute,  that  all  tbe  makers  of  a  joint  and 
several  note  are  necessary  parties  to  an  ac- 
tion to  recover  tbe  usurious  interest  paid,  al- 
though payments  upon  the  note  were  made 
individually  by  some  of  tbe  makers,  and 
no  payment  whatever  was  made  by  another 
of  the  makers.  The  foots  In  tbe  Instant  case 
dlstingiibih  It  from  either  of  the  foregoing 
cases,  which  seem  to  support  opposite  rules; 
and  It  is  not  necessary  for  ns  to  decide  here 
which  of  the  rules  announced  In  those  cases 
Is  the  better  rule.  The  fund  used  by  plaln- 
tiCb  in  payment  to  the  bank  of  the  alleged 
nsurloua  amount  was  their  joint  fund,  and 
the  act  of  each  In  making  tbe  payment  was 
the  act  of  both ;  and*  although  by  reason  of 


previous  arrangement  betwe^  them  and  a 
subsequent  settlement  of  their  partnership  ac- 
counts each  ctHitrlbuted  one-half  toward  the 
payment  of  the  note,  this  does  not  change  the 
character  of  the  payment  at  the  time  It  was 
made  from  a  Joint  payment  to  a  payment  by 
them  iudlvldualty;  and,  having  made  a  Joint 
payment  of  the  usurious  amount,  they  hare 
such  a  Joint  Interest  in  the  subject-matter 
and  the  relief  demanded  as  to  entitle  them  to 
maintain  a  Joint  action. 

[21  A  motion  by  defendant  for  a  pereroi>- 
tory  Instruction  in  Ita  favor  was  overruled. 
In  this  we  think  the  court  committed  error. 
The  evidence  la  insufficient  to  establish  that 
plaintiffs  have  paid  and  defendant  has  know- 
ingly received  an  illegal  amount  of  interest 
as  alleged.  This  is  an  action  nnder  the  sec- 
ond clause  of  section  519S,  to  recover  tbe  pen- 
alty when  usurious  Interest  has  been  paid, 
and  not  under  the  first  clause,  to  forfeit  the 
Interest  when  a  usurious  rate  has  been  con- 
tracted for.  In  order  for  the  plaintiffs  to 
recover  it  is  Incumbent  upon  them  to  estab- 
lish that  they  have  paid  a  usurious  amount 
of  Interest  Brown  v.  Marion  National  Bank, 
1G9  U.  S.  416.  18  Sup.  Ct  890,  42  L.  Ed.  801 ; 
Hail  V.  First  National  Bank  of  Fairfield.  30 
Neb.  99.  46  N.  W.  150;  Talbot  v.  First  Na- 
tional Bank  of  Sioux  City,  106  Iowa,  361. 
76  N.  W.  726.  It  Is  not  snfiadent  to  show 
only  that  a  usurious  rate  vas  contracted  for. 
The  evidence  discloses  that  the  amount  of 
the  note  In  excess  of  the  sum  received  by 
plalnUfflB  from  the  bank  would  couatltute 
usurious  Interest  for  the  time  the  note  was 
to  run,  but  the  evidence  also  discloses  that 
the  note  was  not  paid  at  maturity;  and, 
while  there  Is  evidence  tending  to  show  that 
other  payments  for  Interest  were  made  up- 
on tbe  note,  and  that  plaintiffs  paid.  In  all, 
as  interest  tiiereon  the  sum  of  $17.50,  there  Is 
no  evidence  showing  when  these  payments 
were  made,  or  for  what  length  of  time  plain- 
tiffs had  the  use  of  the  amount  of  money  re- 
ceived by  them  on  tbe  not&  The  note  on 
which  was  indorsed  the  dates  of  all  pay- 
ments was  referred  to  In  the  evidence  and 
presented  for  introduction  as  evidence;  and 
there  seems  to  have  been  no  obJecUcm  there- 
to; but.  If  the  same  was  ever  read  to  the 
Jury,  it  Is  not  so  disclosed  by  the  record,  and 
the  record  does  not  contain  it  As  the  ref»id 
now  stands,  tbe  evidence  establishes  that 
plaintiffs  have  paid  $17.50  as  interest  tm 
$150,  but  for  what  lagtb  of  time  the  record 
does  not  disclose ;  and  without  doii^  so,  It 
cannot  be  d^ermlned  whether  the  amount  of 
interest  paid  is  usurious;  the  burden  to  es- 
tablish which  Is  vpoa.  plalntlfh. 

[3]  By  the  second  paragraph  of  its  cliarge 
the  court  instmcted  tbe  jury  that  10  per  cent 
was  the  highest  rate  that  conld  be  charged 
at  the  time  the  transaction  was  bad.  and 
tbat.  If  the  Jury  found  plaintiffs  had  paid  to 
defendants  $17JS0  or  aoy  other  amount  that 
was  greater  than  10  per  cent  per  annum,  It 
would  be  Justlfled  and  lUioald-zetnm  a  ver- 
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diet  fbr  plalntlinB  for  donble  the  amount  lo 
found.  To  this  histrnctioa  defendant  object- 
ed, on  the  ground  that  It  does  not  charge 
tbat  defoidant  must  have  knowingly  recelT- 
ed  the  anioiint  alleged  to  bare  been  reoeWed 
1^  It  as  nanriooa  Interest,  and  requested  the 
ooort  to  give  en  Instruction  charging  the 
Jnry,  In  order  for  plaintiffs  to  recover,  the 
burden  was  upon  them  to  ehow  that  defend- 
ant knowingly  received  usnrlons  interest  In 
glrlng  the  Instruction  objected  to  and  refus- 
ing to  give  the  instruction  requested,  the 
court  also  committed  error.  First  Nat  Bank 
of  MUl  Creek  v.  Ellis,  114  Pac.  620;  Wheeler 
T.  Xat  Bank.  96  U.  8.  268.  24  L.  Ed.  833. 

For  the  forcing  reasons,  the  Judgment  of 
the  trial  court  Is  reversed  and  the  cause  re- 
manded. All  the  Justices  concur. 


UINNBAPOLIS  THKESHINO  AIAOH.  GO. 

V.  HUUPBRBZ  et  aL 
(Bn^cme  Cbart  of  (^bmua.   Jan.  10,  1911.) 

fSvaabvM  by  the  Court.) 

X  PinrcrpAL  and  Aobnt  (|  124*)— Authos- 
m  or  AflSNT— QuESTioB  roa  Jurt. 

The  apparent  authority  <Hf  an  agent  li  to  be 
falberpd  from  all  the  fiscts  and  circnmstancM 
m  evidence,  and  li  a  qoestion  <rf  fact  for  the 

[Ed.  Note. — For  other  casea,  aee  Principal  and 
Ascot,  Cent  Dig.  S  724 ;  Dec.  Dig.  |  124.*] 

2.  PaiirctFAi.  AND  Agent  (|  170*)-4tATiFiOA< 
noR  or  Agent's  Acts— Pbbsuiiptioh  nou 

SiLsncE. 

RatificatioD  of  an  □□authorized  act  of  an 
Bfeot  may  be  preBumed  from  loog-continued 
Mlence  of  a  princdpal  wbo  baa  knowledge  of  the 
fvu  constituting  such  ratification. 

[Ed.  Note.— For  other  case*,  see  Principal  and 
Aeent.  Cent  Dig.  U  638-643;   Dec.  Dig.  | 

m.*} 

fAiittUma  BvJIaUt  »v  mtoHdl  Staf.) 
S.  Appeal  and  Ebbob  (t  1001*)  —  Rbvikw — 

Qlbstions  or  Fact— vebdict, 
A  finding  of  the  Jnry  on  the  question  of 
titiGeation  or  coofirmation  hy  a  principal  of 
ictA  of  an  agent  if  there  Ib  any  evidence  rea- 
■onably  tending  to  sapport  it,  will  not  be  dis- 
tributed by  the  Supreme  Court. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
aror^^Cent  Dig.  H  3922-3934;  Dec.  Dig.  1 

4  hiNciPAi.  AND  Agent  173*)— AtiTHOB- 

ITT  OP  Agent— EviDENOK. 

Evidence  of  any  conduct  on  the  part  of  the 
prindpa]  to  establish  ratification  of  acts  of 
BO  agent  is  admissible. 

[Ed.  Xote^ — ^For  other  cases,  see  Principal  and 
AoQU  Cent  Dig.  |{  659-661;  Dec.  Dig.  9 
173.*] 

Error  from  District  Court  Oarfleld  Coun- 
ty; M.  C.  Garber,  Judge. 

Action  by  the  Minneapolis  Threshing  Ma- 
chine Company  against  John  Humphrey  and 
J.  J.  Sorke.  From  the  Judgment  plaintiff 
brlngi  error.  Affirmed. 

Parker  ft  Simons,  for  pUilntlff  in  error. 
George  P.  Rush,  for  defendants  in  error. 


KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  In  error,  plaintiff  below, 
against  the  defendants  In  error,  defaidanbs 
below,  upon  three  promissory  notes  executed 
by  both  defendant  as  principals  to  apply  up- 
on the  purchase  price  of  a  threshing  machine. 
The  part  of  the  serarate  answer  of  the  de- 
fendant J.  J.  Burke  that  raises  the  only 
question  Involved  In  this  proceeding,  Is,  In 
substance,  as  follows:  Tbat  on  the  30th  day 
of  Januaiy,  1902,  he  desired  to  surrender  te 
the  plaintiff  the  threshing  machine  outfit  up* 
on  whldi  the  mortgage  had  been  given  to 
secure  the  payment  of  the  notes  sued  upon, 
and  notified  the  plaintiff  of  bis  desire  so  to 
do.  That  the  defendant  John  Humphrey  de* 
sired  to  continue  to  operate  said  threshing 
machine  outfit  for  anoth^  season,  believing 
that  he  would  be  able  to  pay  said  notes  from 
the  proceeds  arbilng  from  the  operation  of  said 
threshing  outfit  That  this  defendant  noti< 
fled  the  plaintiff  that  he  ^ther  desired  the 
said  plaintiff  to  take  possession  of  said 
threshing  outfit  and  dispose  of  the  same  ac- 
cording to  lew,  or  to  r^ease  him  from  any 
further  obligation  on  said  notes.  That  there- 
upon the  plaintiff  refused  to  take  possession 
of  the  said  threshing  outfit  and  entered  into 
a  contract  In  writing  with  this  defendant  In 
and  whereby  it  was  agreed  between  the  plain- 
tiff and  this  defendant  that  this  defendant 
should  be  released  from  any  further  obliga- 
tion upon  the  said  notes,  and  that  said 
threshing  machine  outfit  ^uld  be  turned 
over  to  the  said  John  Humphrey,  to  be  by 
him  operated  as  and  for  bis  own  benefit  and 
that  thereafter  this  defoidant  should  have 
no  Interest  either  in  the  threshing  outfit  or 
any  of  the  proceeds  arising  from  the  opera- 
tloD  thereof,  and  should  stand  released  from 
any  furtfaw  obligation  upon  said  notes.  Tbat 
said  release  was  in  writing,  executed  by  the 
agent  of  the  plaintiff  duly  authorised  thereto. 
That  said  release  remained  In  the  possession 
of  this  defendant  for  a  long  time,  but  that 
the  same  baa  been  by  blm  lost  or  has  been 
destroyed,  and  that  he  Is,  for  that  reason,  nn- 
aMe  to  attach  a  copy  thereof  to  this  answer. 

The  r^ly  to  the  separate  anawer  of  Burke 
denied  "alt  and  singular  each  and  every  al- 
legation and  statement  of  new  matter  con- 
tained In  said  answer  and  which  Is  incou- 
slBtent  with  tbe  claims  of  plaintiff  set  forth 
In  its  petition  filed  herein.  Said  plaintiff, 
further  replying  to  said  answer,  esiieclally 
denies  that  it  entered  into  any  agrewient 
with  the  raid  defen^nt  J.  J.  Burke  wherein 
It  released  him  tnm  any  further  liability 
upon  the  notes  sued  im  herein,  and  said 
plaintiff  expressly  denies  that  a  contract  In 
writing  was  entered  into  with  said  defendant 
by  this  plaintiff  releasing  said  defoidant 
from  further  liability  upon  said  notes  as 
claimed  in  tbe  answer  of  said  defendant  and 
plaintiff  expressly  denies  that  any  agent  of 
the  plaintiff  had  any  rl^t  or  authority  from 
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tbls  plaintiff  to  enter  Into  any  such  agree- 
ment or  execute  the  same  on  behalf  of  the 
plaintiff."  The  reply  waa  verified  by  the  af- 
fidavit of  the  president  of  the  threshing  ma- 
chine company. 

Upon  trial  to  a  Jtiry  there  were  two  ver- 
dlcts,  which,  omitting  the  caption  and  Bigna- 
tures,  were  as  follows:  "We,  the  Jury,  im- 
paneled and  sworn  to  try  the  issues  in  the 
above-entitled  cause,  do,  upon  our  oaths,  find 
for  the  plaintiff,  and  against  the  defendant 
John  Humphrey,  and  assess  the  amount  of 
Its  recovery  at  ^04.42.  •  •  •"  "We,  the 
Jury,  Impaneled  and  sworn  to  try  the  Issues 
In  the  above-entitled  cause,  do,  upon  our 
oaths,  find  for  the  defendant  J.  J.  Burke." 

As  stated  by  counsel  for  plaintiff  in  error 
In  their  brief,  "The  sole  question  which  we 
desire  to  present  In  tbls  appeal,  and  which, 
in  our  Judgment,  necessitates  a  reversal  of 
the  case,  pertains  to  the  defense  made  by  the 
defendants,  as  to  said  release."  The  ground 
upon  which  tbls  part  of  the  Judgment  of  the 
court  la  attacked  Is  that  the  evidence  wholly 
falls  to  sustain  the  defense  of  defendant 
Burke  to  the  effect  that  he  was  given  a  re- 
lease from  said  notes  by  the  plaintiff.  For 
this  reason  the  plaintiff  dalniB  it  ia  entitled 
to  a  Judgment  notwltfastauding  the  verdict 
of  the  jury,  and  that  it  was  error  for  the 
court  to  overrule  Its  motion  to  that  eBeet 
The  rule  seems  to  be  that  "the  apparent  au- 
thority of  an  agent  Is  to  be  gathered  from 
all  the  facts  and  drcumstiuices  in  evidence, 
and  ia  a  question  of  fact  for  the  Jury." 
Ricker  Nat  Bank  v.  Stone,  21  Olil.  833,  97 
Pac.  677.  Counsel  for  plaintiff  in  error,  In 
their  brief,  say:  "The  only  evidence  in  the 
case  as  to  the  extent  of  the  authority  of 
Davles  as  an  agent  of  the  plaintiff,  is  that 
of  Mr.  Kenaston,  plaintiff's  president  and  a 
wltn^  for  it,  and  bis  testimony  shows  that 
Davles  was  simply  the  manager  of  a  branch 
house  of  plaintiff,  a  sales  agent,  as  It  may 
be  termed,  for  Oklahoma.  He  testified  that 
Davles  acted  directly  under  his  supervision, 
received  Instmctlons  from  him,  and  had  no 
authority  to  release  or  compromise  a  debt 
except  as  authorized  by  talm,  and  that  he  had 
never  authorised  a  release  of  the  defendant 
Bnrke,  and  bad  never  heard  or  learned  of 
any  such  agreement  being  mad&" 

We  think  the  statonent  of  counsel  does 
not  fully  state  the  correct  conclnsion  to  be 
drawn  from  Mr.  Kenaston's  evidence  as  to 
the  scope  of  the  agmt's  authority.  He  tes- 
tified concerning  Davles*  emplt^meot  as  fol- 
lows: **Q.  Was  be  ever  an  employfi  of  the 
plaintiff?  A.  He  was.  Q.  In  what  capadtyf 
A.  He  was  an  agmt  of  the  company  stationed 
at  Oklahoma  City  and  El  Reno  in  the  territo- 
ry of  Oklahoma.  Q.  When?  A.  In  the  years 
1901  and  1902.  Q.  Was  the  authority  of  Mr. 
Davles  to  represent  the  plaintiff  at  that  time 
in  writing?  A.  No,  sir.  Q.  Yon  may  state 
what  authority  be  had.  A.  He  bad  the  right 
to  make  sales,  appoint  suhagents,  and  be  bad 
general  charge  of  the  business  of  the  plain- 


tiff In  the  territory  of  Oklahoma.  All  his 
acts,  however,  were  to  be  reported  to  the  prin- 
cipal ofilce  for  confirmation." 

Taking  the  statement  of  the  president  of 
the  company  as  correct,  we  think  there  can 
be  but  little  aue:!tion  that  it  shows  Mr.  Da- 
vles' agency  to  be  of  such  a  general  nature 
as  to  Include  within  the  scope  of  his  au- 
thority the  signing  of  tbe  release  set  up  as 
a  defense  by  the  defendant  Burke.  He  tes- 
tified, however,  that  all  his  (Davies*)  acts 
were  to  be  reported  to  tbe  principal  office  for 
confirmation  or  ratification,  and  that  this 
particular  act  was  not  confirmed  or  ratified. 
Whether  it  was  or  not  seems  to  us  to  be  the 
only  close  question  in  the  case.  BearlDg  up- 
on this  proposition,  the  court  instructed  the 
Juiy  as  follows:  "The  jury  are  Instructed  in 
this  'Case  that,  although  tbey  may  find  that 
the  said  F.  L.  Davles  did  execute  said  paper, 
and  that  at  such  time  he  did  not  have  au- 
thority to  do  so,  still.  If  you  further  nnd 
that  after  tbe  execution  of  said  Instrument 
the  company,  with  full  knowledge  thereof 
and  of  his  acts  in  the  premises,  ratified  and 
confirmed  the  same,  then  you  are  instructed 
that  his  acts  would  have  tbe  same  force  and 
effect  as  though  he  were  duly  authorized 
thereto  prior  to  the  execution." 

[1,  3]  As  the  question  of  ratification  or  con- 
firmation was  submitted  to  the  Jury  and  tb^ 
found  in  favor  of  the  defendant  Buike  on 
that  question.  If  there  is  any  evidence  reason- 
ably tending  to  support  their  finding,  it  will 
not  be  disturbed  by  this  court 

[4]  It  is  a  general  rule  that  evidence  of 
any  conduct  on  the  part  of  Uie  principal  rec- 
ognizing the  acts  of  the  f^^ent  is  admissible^ 
Bates'  Bx'rs  t.  Best's  Ex'ra,  13  B.  Mon.  (Ky.) 
215;  Sratell  V.  Kennedy,  29  La.  Ann.  679; 
Pratt  V.  Putnam,  18  Mass.  8&1;  Hammond 
V.  Hannin,  21  Mich.  874,  4  Am.  Rep.  490; 
Grande  v.  Chaves,  IS  Tex.  650.  There  was 
evidence  to  the  effMt  Uiat,  Immediately  up- 
on tbe  execution  of  the  release  by  Davles, 
tbe  tbreshing  machine  was  turned  over  to 
Humphrey,  and  remained  In  bis  possession 
until  takoi  from  him  by  tbe  threshing  ma- 
chine company;  tliat  the  company  knew  that 
the  outfit  had  been  turned  over  to  Humphry, 
and  looked  to  him  to  pay  the  notea.  This 
-covered  a  period  of  something  over  two  years. 
During  that  time  tbe  company  kept  a  man 
in  the  field  who  collected  for  tbe  tbTesblng 
done  by  Humphrey  so  closdy  that  at  times 
it  was  difficult  for  him  to  retain  sofladait 
funds  to  pay  ttie  actual  running  expenses  of 
the  machine^  There  waa  no  evidence  that 
tbe  plaintiff  at  any  time  sought  or  endeavored 
In  any  manxm  to  set  aside  tbe  release  or 
return  to  Burke  the  bill  of  sale  to  Hnmpbr^, 
or  made  any  attempt  whatever  to  place 
Bnrke  in  tbe  same  condition  be  was  in  prior 
to  tiie  execution  of  the  rdease  and  bill  <a 
sale.  All  of  these  drcomstances  we  think 
tend  to  contradict  tbe  evidence  of  the  presi- 
dent to  the  ^ect  that  tbe  actions  of  Davles 
in  executing  the  contract  of  release  wen 
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sever  ratified  or  conflimd  by  tbe  company 
and  JoId  an  iaeaa  of  fact  for  the  Jury.  It 
Is  true  tbat  erldence  of  knowledge  of  tbeee 
facts  by  tbe  company  li  essential  to  a  rat- 
UcftUon,  but  Bocb  knowledge  may  be  pre- 
snmed  when  tbe  acta  of  the  ai^t  are  of  sucb 
a  cature  that  the  prind.pal  must  have  known 
of  tbott.  James  t.  Lewis,  26  La.  Ann.  664. 

[2]  Ratiflcatlon  of  an  onauthorlzed  act  of 
an  vent  may  be  presumed  from  long-con- 
tinued  silaice  of  a  principal  who  has  knowl- 
edge of  the  facts  constituting  such  ratifica- 
tion. Loi^  T.  Thayer,  150  U.  S.  520,  14  Sup. 
a  1^,  S7  L.  Ed.  1167;  Southern  Oii  Wks. 
T.  Jefferson,  2  Lea  (Teni|.)  581.  In  Hatch 
T.  Taylor,  10  N.  H.  538,  it  was  held  that  evi- 
dence of  conduct  may  be  admitted  and  be  suf- 
ficient to  establish  rattflcation,  notwitbstand- 
laz  the  principal  expressly  declared  he  would 
not  sanction  the  contract  In  Patterson  t. 
Van  Loon,  186  Pa.  367,  40  Atl.  495,  the  court 
Kill:  "The  evidence  necessary  to  establish 
such  relation  Is  very  different  from  that  re- 
(lulred  to  prove  an  express  agency.  In  the 
fonner  greater  latitude  must  uecessarlly  be 
allowed  in  the  admission  of  testlmouy  tend- 
ing to  prove  facts  and  circumstances  from 
vbic-b  the  existence  of  an  agency  may  be  leg- 
itimately Inferred.  From  the  nature  of  the 
case,  evidence  tbat  would  tend  to  prove  an 
Implied  agency,  or  sutnequent  ratification, 
wonld  be  Inadmissible  as  proof  of  an  express 
agency." 

As,  In  our  opinion,  there  was  sufficient  evi- 
dence tending  to  establish  tbe  general  agency 
of  Davies  and  the  mtlflcatlon  of  hts  acts  by 
the  company  to  take  those  questions  to  tbe 
Jury,  the  Judgment  of  tbe  court  below  must 
be  affirmed. 

DUXX.  G.  J.,  and  HATES  and  WILLIAMS, 
3J^  conear.  TOBNER,  J.,  not  participating. 


WESTERN  NAT.  BANK  t.  GERSON. 

(Rupnoie  Court  of  Oklahonuu  <Sept  13,  1910. 
Rehearing  Denied  Jan.  24,  lOU.) 

(Byllabut  hy  the  Court.) 

FixTTRES  (§  7*)  — Mode  of  Attnexatioh  — 
What  Constitutes— "ArrrxED." 

A  thing  is  deemed  to  be  "affixed"  to  land 
wh«>a  it  is  attached  to  it  by  roots,  as  in  the  case 
of  trees,  vioes,  or  shrubs,  or  imbedded  in  it, 
as  in  tbe  case  of  walls,  or  permanently  resting 
ap''B  it.  as  Id  the  case  of  liiiildings,  or  perma- 
n-uily  attached  to  what  is  thus  permanent,  as 
b}  menus  of  cement,  plaster,  nails,  twits,  or 
Krews. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  §i  7-13 ;  Dec.  Dig.  {  7.* 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  1,  p.  210.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  Henry  L.  Gerson  against  the 
Western  National  Bank.  Judgment  for  plaln- 


tUC,  and  defendant  brings  error.  Berersed, 
with  dlrectiona. 

Flynn  &  Ames,  for  plalntiflC  in  error.  Ev- 
erest Smith  &  Campbell,  for  defendant  in  er- 
ror. 

KANE,  J.  The  defendant  In  error,  plain- 
tiff below,  commenced  this  action  against  tbe 
plaintiff  In  error,  defendant  below,  to  recover 
certain  bank  fixtures,  of  which  he  claimed 
to  be  the  owner  under  a  bill  of  sale.  The  de- 
fendant claimed  possession  by  virtue  of  a 
Irase,  and  the  question  involved  is  whether 
or  not  the  property  in  controversy  is  a  fix- 
ture or  a  chattel.  The  proiierty  in  contro- 
versy consists  of  a  bank  counter,  the  railing, 
and  two  wall  desks.  Upon  tbe  Issues  being 
Joined,  tbe  case  was  tried  to  a  jury,  which 
returned  a  verdict  In  favor  of  the  plaintiff, 
upon  which  Judgment  was  duly  rendered,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

The  admitted  facts  are  substantially  as 
follows:  The  banking  room  of  the  Western 
National  Bank,  which  contains  the  property 
in  dispute,  is  located  on  tbe  south  00  feet  of 
lot  1,  in  block  23.  Oklahoma  City,  which  was 
originally  owned  by  the  Oklahoma  National 
Bank  prior  to  180.3,  which  bank,  prior  to  that 
time,  constructed  the  building  on  said  lot 
That  the  property  in  controversy  had  been 
used  by  the  Oklahoma  National  Bank,  In  Ok- 
lahoma City,  In  a  different  building,  located 
on  a  different  site^  before  tbe  completion  of 
the  building  now,  and  at  the  time  of  the 
institution  of  this  action,  occupied  by  tbe 
Western  National  Bank.  Upon  the  comple- 
tion of  the  new  building,  the  property  in  dis- 
pute was  moved  from  the  old  site  to  the  new, 
and  was  established  In  the  new  building  as 
soon  as  it  was  ready  for  occupancy  and  used 
by  tbe  owner  as  a  bank.  The  wall  desks  were 
let  into  tbe  wall,  and  were  not  supported 
upon  the  floor  In  any  way.  Holes  were  driv- 
en Into  the  wall,  and  Into  these  holes  wooden 
plugs  were  Inserted,  and  the  wall  desks  were 
fastened  to  these  wooden  idugs  by  screws  or 
nails.  The  bank  counter,  or  railing,  was  a 
long  counter  running  across  the  front  of  the 
room  and  along  the  side,  with  a  total  length 
of  about  40  feet  Where  It  Joined  tbe  side 
wall,  there  was  a  door  leading  through  It 
and  It  was  let  into  the  wall  and  affixed  In 
tbe  same  manner  that  tbe  wall  desks  were 
fastened.  In  addition  to  this,  It  was  fasten- 
ed to  the  floor  at  Intervals  by  Iron  or  steel 
braces,  somewhat  In  the  shape  of  an  L,  ex- 
tending for  a  couple  of  feet  above  the  floor, 
and  about  a  foot  on  the  floor,  with  a  right 
angle  at  the  point  where  the  floor  and  the 
bank  counter  met,  and  these  braces  were 
screwed  or  nailed  Into  the  floor  and  Into  the 
counter.  There  were  some  six  or  eight  of 
these  braces.  In  addition  to  this,  on  the 
front  of  the  coimter,  there  was  a  quarter 
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round,  at  the  point  where  It  rested  upon  the 
floor,  and  this  quarter  round  was  at  intervals 
nailed  down,  and  on  the  Inside,  at  rariouB 
points  where  the  supports  of  the  desk  rested 
upon  the  floor,  nails  were  driven  through  the 
foot  of  these  supports  Into  the  floor. 

During  the  year  1893,  the  Oklahoma  Na- 
tional Bank  had  Snandal  troubles,  and,  for 
the  purpose  of  executing  a  mortgage  upon 
this  building,  conveyed  It  to  the  Canadian 
Loan  &  Trust  Company,  a  subsidiary  corpo- 
ration, composed  of  the  stockholders  of  the 
fcank.  This  deed  described  the  property  con- 
veyed as  follows:  "Ninety  (90)  feet  off  the 
south  of  lot  numbered  one  (1)  In  block  num- 
bered twenty-two  (22),  Oklahoma  City,  ac- 
cording to  the  recorded  plat  thereof.  To 
have  and  to  hold  the  same  together  with  all 
and  singular  the  tenements,  hereditaments 
and  appurtenances  thereunto  belonging,  or 
In  any  wise  appertaining  forever."  The  next 
•onveyance  In  point  of  time  was  a  lease  from 
the  Canadian  Loan  &  Trust  Company  to  M. 
L.  Turner,  wherein  the  property  conveyed  Is 
described  as  follows:  "The  banking  room 
with  rear  private  office  on  the  corner  of 
Main  and  Broadway  streets,  Oklahoma  City, 
Id  the  building  known  as  the  Masonic  Tem- 
ple, together  with  the  flreproof  vault  In  con- 
nection therewith,  and  the  bank  counters  now 
In  said  room,  to  have  and  to  hold  the  same 
to  the  second  party  from  the  3lBt  day  of 
December,  1898,  to  the  31st  day  of  December, 

1899.  "  This  lease  was  renewed  for  two  years 
from  December  31,  1899,  and  again  renewed 
for  a  period  of  two  years  from  and  after 
December  31,  1901.   On  the  2d  day  of  June, 

1900,  the  Canadian  Loan  &  Trust  Company 
■old  the  lot  in  question  to  J.  H.  Everest;  the 
description  in  that  deed  being  as  follows: 
"The  south  ninety  (90)  feet  off  of  lots  one  (1) 
and  two  (2)  in  block  twenty-two  (22)  in  the 
town  site  of  Oklahoma  City  in  said  Oklahoma 
county  and  territory  of  Oklahoma,  together 
with  all  improvements  thereon  and  all  the 
appurtenances  thereunto  belonging  or  in  any 
wise  appertaining."  It  may  be  well  to  note 
that  Gerson  was  a  stockholder  in  the  old 
Oklahoma  National  Bank,  which  made  him 
also  a  stockholder  In  the  Canadian  Loan  & 
Trust  Company.  He  was  also  president  of 
the  Canadian  Loan  &  Trust  Company,  and, 
while  the  deed  from  the  Canadian  Ix>an  & 
Trust  Company  was  made  to  Mr.  Everest,  it 
was  made  to  him  for  the  beneflt  of  himself, 
Mr.  Gerson,  and  Mr.  Wheeler,  both  of  whom 
were  jointly  interested  with  him  in  the  pur- 
chase and  the  sale  of  the  property.  Mr.  Ev- 
erest, thus  acting  for  himself  and  Gerson  and 
Wheeler,  sold  the  property  to  Bates  as  trus- 
tee for  Kelley,  the  landlord  of  the  bank,  the 
defendant  therein.  A  description  of  the 
property  contained  in  that  contract  is  as  fol- 
lows: "The  south  ninety  (90)  feet  of  lots  num- 
bered one  (1)  and  two  (2)  in  block  22,  in  the 
town  site  of  Oklahoma  City,  together  with  all 
improvements  thereon  and  all  the  appurte- 
aauces  thereunto  belonging  or  in  any  wise 


appertaining."  This  contract  was  subject  to 
certain  mortgages  and  leases,  one  to  M.  L. 
Turner  covering  the  bank  room  now  occupied 
by  the  Western  National  Bank,  terminating 
on  or  before  December  31,  1903.  This  con- 
tract was  followed  by  a  deed  made  by  Mr. 
Everest  on  behalf  of  himself  and  Mr.  Gerson 
and  Wheeler,  dated  July  1,  1900,  wherein  the 
description  of  the  property  Is  as  follows: 
"The  south  nhiety  (90)  feet  off  of  lots  one 
and  two  In  block  twenty-two  022),  being  a 
tract  of  ground  on  the  south  end  of  said 
lots,  sixty  (60)  feet  east  and  west  by  ninety 
(90)  feet  north  and  south,  In  the  city  of  Okla- 
homa City,  according  to  the  duly  recorded 
plat  of  the  town  site  of  Oklahoma  City,  to- 
gether with  all  the  improvements  thereon 
and  all  the  appurtenances  thereunto  belong- 
ing and  warrant  the  title  to  the  same." 

On  the  28th  day  of  April,  1903,  about  three 
years  after  the  Kelley  purchase,  and  more 
than  ten  years  after  said  property  was  placed 
in  said  building,  Mr.  Gerson  took  a  bill  of 
sale  to  the  bank  flxtures  from  the  Oklahoma 
National  Bank,  which  bill  of  sale  is  as  fol- 
lows: "Oklahoma  City,  O.  T.,  April  28,  1903. 
Know  all  men  by  these  presents,  that  we 
have  this  day  sold  to  Harry  L.  Gerson.  for 
a  valuable  consideration,  all  our  right,  title 
and  Interest  in  and  to  the  bank  furniture  and 
fixtures  now  in  the  room  occupied  by  the 
Western  National  Bank,  at  Oklahoma  City. 
O.  T.,  subject  to  a  certain  lease  executed  by 
the  undersigned  to  the  said  Western  Nation- 
al Bank  of  Oklahoma  City.  The  said  furni- 
ture including  all  counter  work,  2  wall  desks 
and  2  standing  desks.  The  Oklahoma  I^at. 
Bank,  by  F.  L,  Dobbin,  Liquidating  Agent." 

Section  4023,  Wilson's  Oklahoma  Statutes, 
provides  that:  "A  thing  is  deemed  to  be  af- 
fixed to  land  when  it  is  attached  to  it  by 
roots,  as  in  the  case  of  trees,  vines  or  shrubs, 
or  imbedded  In  It  as  in  the  case  of  walls,  or 
permanently  resting  upon  it,  as  in  the  case  of 
buildings,  or  permanently  attached  to  what 
is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts,  or  screws." 

It  iB  difficult  to  conceive  a  state  of  facts 
that  will  more  accurately  fit  the  definition 
of  a  fixture  as  defined  by  the  latter  part  of 
the  foregoing  section  than  that  agreed  upon 
herein.  The  property  Involved  here  was  at- 
tached to  the  realty  by  means  of  plaster, 
nails,  bolts,  and  screws  at  the  time  it  was 
placed  In  the  building  wherein  it  remained  to 
the  present  time.  This  fact.  In  the  absence 
of  anything  to  Indicate  a  different  intention, 
constitutes  them  fixtures  within  the  meaning 
of  section  4023,  supra.  We  are  unable  to  see 
how  any  question  for  a  Jury  arises  nnder 
the  facts  stated.  The  general  rule  seems  to 
be  that  "articles  not  otherwise  attached  to 
realty  than  by  their  own  weight  are  prima 
facie  personalty,  and  articles  affixed  to  land 
in  fact,  although  only  slightly,  are  prima 
facie  realty,  and  that  the  burden  of  proof  Is 
upon  the  one  -contending  that  the  former  Is 
realty  or  that  the  latter  Is  personalty."  19 
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Cje.  IOBQl  Goimael  for  defendant  tn  uror 
admtta  tbat  the  manner  in  whidi  the  conn- 
ta  waA  wall  desks  were  iHaced  in  tbe  tniild- 
Ins  Is  correctly  described.  If  so,  there  was 
BO  lane  of  fAct  for  tbe  Jnr7»  as  tbere  Is  abeo- 
lately  no  erldence  tending  to  show  that  It 
«w  ever  the  intention  of  any  of  the  partly 
to  make  the  character  of  tbe  proper^  any- 
thlnp  except  what  It  became  by  the  act  of 
t!ie  orlfdnal  owner  of  the  premises  in  attach- 
ing It  to  the  bnilding  In  a  manner  that,  nnder 
tbe  statute,  makes  It  a  fixture. 

The  Jndfnnent  of  the  court  below  Is  revers- 
«d.  with  directions  to  set  aside  the  jud^ent 
heretofore  entered,  and  enter  one  for  the  de- 
fendant.  All  the  Justices  concur. 


HAM  et  al.  t.  UcNETL  et  al. 
(Supreme  Court  of  OklahomEU   Jan.  10,  1911.) 

(StfUabut  ly  ike  Cowri,) 
Appial  akd  Error  (|  781*)— Bbvibw— Ab- 

SZBACT  PBOPOSITIOHB. 

The  Supreme  Court  will  not  decide  ab- 
■tnct  or  hypothetical  caned  dtsconnected  from 
the  irrantlBf  of  actual  relief,  or  from  the  de- 
tprmiDaUtMi  of  which  no  practical  relief  can 
follow. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  3122 ;  Dec.  Dig.  {  781.»1 

Petition  for  mandamus  by  E.  B.  Ham  and 
others  against  N.  B.  Udfeil  and  others.  Dis- 
missed. 

Wrightsman,  Wilstm  &  Johnson,  for  plaln- 
tilFs.  A.  J.  Blddlson,  for  defendants. 

DCXN,  O.  J.  This  Is  an  original  applica- 
tion for  a  writ  of  mandamus,  filed  in  the  Su- 
preme Court  of  the  territory  of  OUahoma,  on 
vhlch.  on  May  23,  1907,  an  altematlTe  writ 
of  mandamus  was  signed  and  issued  by  Jus- 
tice liainer,  directed  to  ttie  defmdants,  and 
commanding  them  to  issue  a  call  for  an  elec- 
tion to  be  held  in  the  town  of  Jennings,  Old., 
for  tbe  election  of  town  officers,  not  later 
tban  July  1,  1907,  glTlng  20  days  notice  of 
tbe  date  and  placM  of  such  election;  and 
that  the  defendant  Frank  Adams,  as  town 
derk  of  tbe  said  town,  file  all  petitions  or 
certlflcates  of  nominations  presented  to  him 
not  less  than  15  days  before  tiie  holding  of 
the  said  election;  and  that  the  other  defend- 
ants, as  trustees  of  the  said  town,  provide 
tnltable  places  for  holding  such  election,  and 
print,  or  cause  to  be  printed,  ballots  con- 
taining names  of  all  candidates  so  nominated, 
or  to  appear  before  the  Supreme  Court  and 
show  cause  why  they  had  not  done  so,  on  or 
before  the  3d  day  of  June.  1907.  June  4, 
1907.  a  return  was  made  to  the  said  writ, 
sbowiog  cause  why  the  defendants  should  not 
be  required  to  comply  with  the  requirements 
thereof,  and  on  the  same  day  the  case  was 
set  for  argument  on  June  18,  1907.  June  14, 
1907,  the  case  was  argued  and  submitted,  but 


no  opinion  appears  to  have  been  prepared  and 
filed. 

It  la  manifest  from  the  character  of  the 
actl(m  that  the  time  has  expired  when  any 
Judgment  which  we  could  render  would  af- 
ford any  actual  relief,  and.  as  has  been  fre- 
quently held,  this  court  will  not  decide  ab- 
stract or  l^othetical  cases  disconnected 
from  the  granting  of  actnal  relief,  or  from 
the  determination  of  which  no  practical  re- 
lief can  follow.  Harman  t.  Burt,  20  Okl.  S09. 
94  Pac.  628;  Parker  et  al.  t.  Territory  ex 
rel.,  20  Okl.  861,  94  Pec.  175 ;  Braun  t.  Still- 
water Advance  Printing  A  Publishing  Co.,  22 
Okl.  620,  08  Paa  426;  Bachman  et  al.  v. 
Thompson,  22  Okl.  621,  98  Paa  426;  Conly 
T.  Overholser  et  al.,  22  Okl.  623.  98  Pac.  831. 

The  cause  la  accordingly  dismissed.  All 
the  Justices  concur. 


KANSAS  OTTT  SOUTHBBN  BT.  CO.  t. 
STATB. 

(Supieme  Court  of  Oklahoma.    Jan.  10,  19110 

(SytUihut  by  the  Court.) 
Railboads  (S  232*)  —  Telegbaph  'Sebvicb— 

COBPOBATION  COUUISSION  —  OBDBBS  —  RBA- 

80NABLENE8S. 

An  order  of  the  Corporation  CommisBion, 
requiring  a  railroad  company  to  install  tele- 
graph service  at  one  of  its  stations  for  the  sole 
purpose  of  bulletining  its  passenger  trains,  made 
witaout  any  finding  of  facts  or  evidence  as  to 
the  extent  of  tbe  freight  or  passenger  traffic, 
or  either,  at  said  station,  or  tbe  amount  or  the 
approximate  amount  of  the  receipts  therefrom, 
held  error,  where  it  is  shown  that  Bucb  addi- 
tional service  would  increase  the  expenses  of  the 
company  for  maintenance  of  the  station  more 
than  100  per  cent. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  746 1  Dec.  Dig.  S  232.*] 

Aiq>eal  tnnn  the  Corporation  Commlaglon. 

The  Kansas  City  Southern  Railway  Com- 
pany was  ordered  by  the  Corporation  Cont- 
mlsslon  to  Install  telegraph  service  at  the 
town  ef  Gans,  and  appealed.  Reversed. 

Cottingham  &  Bledsoe,  for  appellant 
Charles  West,  Atty.  Gen.  (C.  J.  Davenport,  of 
counsel),  for  tbe  State. 

TURNER,  J.  This  appeal  Is  from  an  or- 
der of  tbe  Corporation  Commission  that  ap- 
pellant "maintain  a  telegraph  operator  at  Its 
station  at  Oans  for  the  purpose  of  bulletining 
Its  trains  and  performing  all  other  duties 
usually  performed  by  telegraph  operators  and 
station  agents  in  the  conduct  of  ita  business 
as  a  traD8i>ortatlon  company." 

In  Chicago.  Rock  Island  &  P.  Ry.  Co.  v. 
State,  24  Okl.  370,  103  Pac.  617,  24  L.  R.  A. 
(N.  S.)  393,  and  St  Louis  &  San  Prandsco  R. 
Co.  T.  Newell,  25  Okl.  502,  106  Pac.  818,  we 
held.  In  effect,  that  a  railway  company  can- 
not be  reasonably  and  justly  required  to 
instell  and  maintain  a  telegraph  operator  at 
one  of  ite  stations,  unless  it  appears  tbat 
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the  safety  and  expedition  ot  the  train  serT' 
Ice^  both  freight  and  paaaenger,  or  either,  re- 
quire It,  or  that  the  oonvenleDce  to  be  af- 
forded to  the  public  hy  the  railway  company 
In  the  conduct  of  its  freleht  and  paBsenger 
service,  or  either,  demands  It  As  a  test  to 
ascertain  whether  such  an  order  1b  reason- 
nble  and  just,  In  the  former  case,  we  said: 
"If  a  sufficient  number  of  persons  take  pas- 
sage at  a  station  during  the  year,  so  that 
the  passenger  receipts  wlU  Justify  the  addi- 
tional expenditure  of  having  a  telegraph  of- 
fice Installed  for  the  bulletining  of  trains, 
and  such  Is  reasonably  necessary.  It  would 
then  be  reasonable  and  Just  to  so  require  It 
If  the  freight  receipts  at  such  office  are  suffi- 
ciently large  to  pay  for  the  maintenance  of 
the  station  and  its  agent  and  contribute  a 
reasonable  pro  rata  towards  the  maintenance 
and  operation  of  the  line,  and  in  addition 
thereto  to  pay  the  additional  expraise,  either 
solely  or  in  connection  wltb  the  passenger 
receipts,  to  Install  and  maintain  a  tel^n^ph 
office  for  the  convenience  of  the  patrons  of 
said  station,  when  reasonably  necessary,  it 
would  be  reasonable  and  Just;  otherwise 
not" 

The  facts  found  by  the  commission,  upon 
which  this  order  Is  based,  were  derived  sole- 
ly from  the  testimony  of  V.  H.  Tony,  on  be- 
half of  petitioners,  and  G.  C.  Rlley,  appel- 
lants' superintendent  of  transportation,  and 
are:  "The  commission  finds  from  the  evi- 
dence that  the  town  of  Gans  has  between 
three  and  four  hundred  people,  one  cotton 
gfn  In  oi^eratton,  and  one  in  course  of  con- 
struction; that  Gans  Is  about  seven  miles 
north  of  Redland  and  eight  'miles  south  of 
Sallisaw,  in  Haskell  county,  which  are  the 
nearest  telegraph  stations.  During  the 
months  of  January  and  February,  there  were 
20  cars  of  freight  shipped  in  and  out  of  the 
station  at  Gans,  besides  the  local  shipments. 
This  appeara  to  be  substantially  all  the  evi- 
dence upon  this  point  The  superintendent 
of  transportation  testified  that  the  commer- 
cial telegi*aph  service  amounted  to  about  50 
cents  per  month.  The  telegraph  office  was 
open  during  the  cotton  season  and  closed 
when  business  dropped  off.  It  further '  ap- 
pears from  the  evidence  of  the  superintend- 
ent that  it  would  cost  about  $27  per  month 
additional  to  maintain  an  operator  to  per- 
form telegraph  service.  The  superintendent 
did  not  testify  as  to  the  freight  and  passen- 
ger receipts  of  this  office,  although  this  is 
usually  a  part  of  the  defense  in  every  case 
where  the  receipts  of  the  office  do  not  Jus- 
tify the  maintenance  of  an  agent  and  this 
Information  is  in  the  possession  of  the  de- 
fendant, and  is  a  matter  of  defense.  If  the 
business  of  the  office  for  two  months,  as  tes- 
tified to  by  the  witness.  Is  correct  there 
would  be  120  cars  of  freight  shipped  In  and 
out  during  the  year,  besides  the  local  freight, 
passenger,  and  express  business.  The  com- 
mission finds  from  the  evidence  that  the  ar- 
rival of  trains  at  this  station  are  not  bulle- 


tined and  cannot  be  bulletined  without  the 
maintenance  of  a  telegraph  operator.  The 
commission,  further  finds  from  the  evidence 
that  reasonable  service  cannot  be  rendered 
the  people  at  Gans  and  vldnlty  without  the 
malntaumce  of  a  telegraph  operator  In  the 
conduct  of  its  business." 

Applying  the  test  to  the  facta  thus  found, 
it  is  obvious  that  the  same  were  Inauffldent 
to  support  the  order.  In  that  no  attempt  is 
made  to  find  the  extent  of  the  passenger  traf- 
fic from  that  office  In  order  to  show  that  the 
passenger  receipts  therefrom  would  Jnstify 
the  additional  expense  of  having  a  telegraph 
office  installed  there  for  the  bulletining  of 
trains;  neither  were  the  freight  receipts  at 
such  office  attempted  to  be  found  In  order  to 
show  the  same  to  be  sufficient  to  pay  for  the 
maintenance  of  the  station  and  its  agent  and 
contribute  a  reasonable  pro  rata  towards  the 
maintenance  and  operation  of  the  line  and 
the  additional  expense,  alone  or  la  connec- 
tion with  the  passenger  receipts,  to  Install 
and  maintain  the  office  for  the  convenience  of 
the  patrons  of  tliat  station.  In  the  absence 
of  such  facts,  the  facts  found  by  the  com- 
mission are  insufficient  to  support  the  order ; 
and  hence  the  attendant  presumption  tliat  the 
same  Is  Just  and  reasonable  Is  overcome  and 
the  order  must  fall ;  that  Is,  unless  suffi- 
cient material  facts  lacking  In  the  findings  of 
the  commission  may  be  found  by  us  In  the 
evidence  to  supplement  said  findings  and 
maintain  said  presumption.  And  such  we  fall 
to  find. 

The  sole  additional  facts  disclosed  by  the 
evidence  are  that  in  the  opinion  of  witness 
Tony,  appellant  maintained  a  telegraph  office 
at  Gone  when  there  was  not  more  than  one- 
third  of  the  business  done  there  that  was 
done  when  the  same  was  discontinued,  at 
which  time  there  were  eight  stores,  some 
carrying  a  stock  of  $10,000,  and  business 
done  there  to  the  extent  of  some  $50,000,  to 
$100,000,  per  year;  that  from  one  to  two 
cars  of  timber  go  out  of  Oans  every  day; 
that  the  telephone  service  was  so  bad  that 
persons  desiring  to  telephone  were  required 
to  go  to  Salllsaw;  that  appellant  maintain- 
ed an  agent  at  Gans  and  a  bulletin  lioard  in 
the  depot,  but  did  not  bulletin  trains;  that 
traveling  men  had  been  known  to  fall  to 
make  the  town  because  of  their  inability  to 
learn  when  they  could  get  In  and  out;  that 
the  country  tributary  was  agricultural,  where 
cotton,  beans,  potatoes,  radishes,  com,  hogs, 
etc.,  are  raised  and  shipped ;  that  there  Is  an 
express  office  there,  with  the  railroad  agent 
as  express  agent  and  who  was  a  telegraph 
operator ;  that  telegraph  service  was  a  neces- 
sity, and  the  lack  of  It  a  great  Injury  and  In- 
convenience to  the  people;  and  that  Gans 
was  the  only  town  of  Its  site  on  appellant's 
line  of  road  in  the  state  without  such  service. 

It  was  further  disclosed  that  appellant's 
road  is  a  freight  and  not  a  passenger  road; 
that  its  trains  run  on  alow  schedule  and  are 
on  time  more  than  96  per  cent  of  the  times 
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Hudson  &  MonntB,  for  plaintiff  In  error. 
Uoiser  &  McGulre  and  B.  M.  Fannenter,  for 
defendant  In  error. 

TURNER,  J.  It  appearing  from  the  rec- 
ord in  this  cause  that  proceedings  In  error 
bereln  were  commenced  in  tbls  court  April 
26,  1909,  and  tbat  plaintiff  in  error  has  fail- 
ed to  flle  briefs  as  required  by  rule  7  of  this 
court  (20  Okl.  Till,  95  Pac.  tI),  or  secure  an 
extension  of  time  so  to  do,  or  attempt,  on 
motion  of  defendant  in  error,  filed  bereln 
September  le,  1910,  duly  served  on  the  at- 
torneys of  record  for  plaintiff  In  error,  thia 
cause  l8  dismissed.  All  the  Justices  concur. 


BURNS  et  al.  t.  TONET. 
(Supreme  Court  of  Olclahoma.    Jan.  10,  1911.) 

(Byliahut  Iky  the  Court.) 

Appeai.  and  Erbob  (i  827*)— Dsnor  op  Pas- 
ties—Dismissai.. 

All  persons  against  whom  a  joint  Judgment 
baa  been  rendered  muat  be  made  parties  to  a 
proceeding  to  reverse  sucb  judgment  and  a  fail- 
ure to  join  any  of  them,  either  as  plaintiffs  or 
defendants.  Is  ground  for  the  diamissal  of  the 
case. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1814-1820,  1822-1835; 
Dea  Dig.  S  327."] 

Error  from  District  Court,  Stephens  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  between  L.  B.  Toney  and  Robert 
Bums,  receiver,  and  others.  From  a  Judg- 
ramt  for  plalntifft  Robert  Bums  brings  er- 
ror. DlsmlBsed. 

Robert  Bums,  pro  ae.  Gilbert  A  Bond 
and  J.  B.  WUldnson,  fbr  defendant  in  error. 


that  some  InconTenlence,  but  no  disadvui- 
tage,  in  the  ptAnt  of  promptness  accrued  to 
Cans  In  not  bsTlns  tdegmpta  senrice.  bo  far 
as  getting  can  for  shipment  of  frel^t  was 
concerned:  that  appellant  had  maintained  a 
telegraph  office  there  up  to  Hay  8, 1908,  when 
it  was  dosed,  and  opened  the  latter  part  of 
October,  and  then  dosed  again  about  the  last 
of  February,  prtor  to  the  filing  of  the  com- 
plaint before  the  commission,  in  .April,  1909; 
that  its  average  earnings  from  Uay  until  it 
was  doaed  was  $1^01  a  month ;  that  it  was 
discontinued  because  business  got  poor,  and 
the  same  was  not  needed  in  the  operation  of 
tiains;  that  appellant  paid  its  agent  at  Oane 
|20  a  month,  who,  in  addition,  received  a 
commission  from  the  express  company  on  all 
ticket  sales;  that  an  agent  and  opontor  there 
would  cost  $17  a  month,  who,  besides  receiv- 
ing those  commissions,  would  get  a  commls- 
sion  on  the  telegraph  bustnesB  bandied  there. 

It  is  evident  tbat  these  facts,  taken  with 
those  fonnd  as  stated,  the  ouestion  of  safety 
and  Kpedienc7  in  the  operation  of  trains  be- 
ing eliminated,  as  it  is,  are  insnffldent  to 
jDstlty  the  order  complained  of,  and  that  the 
lame  falls  directly  within  the  rule  laid  down 
hi  the  syllabus  in  the  Newell  Case:  "An  or- 
der of  the  Corporation  Commission,  requiring 
a  railroad  company  to  install  tel^rapb  serv- 
ice at  one  of  its  stations  for  the  sole  purpose 
of  bnUetining  Its  passenger  trains,  made 
witbont'  any  findings  of  fact  or  evidence  as 
to  the  extent  of  the  passenger  traffic  at  said 
atation,  or  the  amount  or  approximate 
amount  of  the  recdpts  therefrom,  held  error, 
where  It  was  shown  that  such  additional 
aenrice  would  require  an  Increase  in  the  ex- 
pends of  the  company  for  maintenance  of 
the  station  of  from  75  to  100  per  cent" 

And,  beins  tor  like  rrason  unjust  and  un- 
reasonable^ said  order  is  reversed. 

DtXN,  C.  J.,  and  HAYES  and  KANE,  JJ., 
concor.  WILLIAMS,  J.,  not  partldpating. 


BOHANNAN  v.  WILSON. 
(Sapnme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(BvUdbua      the  Court.) 

AppXAi,  AWD  Ebbob  (I  773*)  — Pailubb  to 
File  Bbibfs— Dismissal. 
Where  attorneys  of  record  for  plaintiff  in 
error  fail  to  observe  rule  7  of  this  court  (20 
Okl.  Tiii.  95  Pac  vi),  a  motion  to  dismiss  the 
proceeding  In  error  may  be  sustained. 

[Ed..  Note.— For  other  cases*  see  Appeal  and 
Brror,  Cent  Dig;  H  810:^8106-3110;  Dec. 
l>ig.  f  773.*] 

Error  from  District  Court,  Tillman  Coun- 
ty; J.  T.  Johnson,  Jadg& 

Action  between  T.  T.  Bohannan  and  B.  P. 
WIlsco.  From  tlie  Judgment,  Bohannan 
brings  error.  Dtsmlssed. 


KAND,  J.  The  appeal  In  this  case  must 
be  dismissed.  The  Judgment  rendered  below 
seems  to  have  been  a  Joint  judgment  against 
the  Bank  of  Oomanche,  the  Comanche  Na- 
tional Bank  of  Comanche,  and  otber  parties. 
Robert  Burns,  receiver  of  the  Bank  of  Co- 
manche, alone  appeals.  In  Vaugbt  v.  Miners 
Bank  of  JopUn,  27  Okl.  100,  111  Pac.  214,  this 
coort  held  that:  "All  persons  against  whom 
a  Joint  Judgment  has  been  rendered  must  be 
made  parties  to  a  proceeding  to  reverse  such 
Judgment,  and  a  failure  to  Join  any  df  them, 
either  as  plaintiffs  or  defendants,  Is  ground 
for  the  dismissal  ot  the  case." 

The  a^ieal  Is  dismiBsed.  All  the  Justices 
concur. 


HERBERT  v.  WAGQ  et  al 
<!Supreme  Court  of  Oklahoma.    Nov.  16,  1010; 
Rehearing  Denied  Jan.  3,  1911.) 

(Byllabut  by  the  Court.) 

1.  Appeal  aito  Bbbos  ($  436*)— Stat  or  Pio- 
ceedin08  in  tsial  coubt— irnspbitobht 
Matters. 

Matters  independent  of  and  distinct  front 
those  involved  In  an  appeal  are  not  thereby  tak- 
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eo  from  the  JarlBdlctlon  of  tiie  trial  conrt,  but 
remain  under  its  control,  notwithstanding  the 
loss  of  jurisdiction  over  the  particular  question 
appealed. 

[Ed.  Notfc — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  U  2191,  2102;  Dec.  Dig.  } 
436.*] 

2.  Apfbai.  and  Ehbob  d  964*}— Tbui.  (|  fl*}— 
Sbpabatb  Tbials  rOB  DeFBNDAHT8--I>I8- 

OBETioN  OF  Court. 

It  is  within  the  discretion  of  a  trial  court 
to  allow  separate  trials  to  the  several  defend- 
ants in  an  action,  or  to  refuse  the  same;  and 
Its  ruling  upon  the  subject  will  never  be  re- 
versed, unless  it  can  l>e  clearly  seen  that  the 
trial  court  abused  its  discretion. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  S  8834:  Dec.  Dig.  1  964;* 
Trial,  Cent  Dig.  H  6.  7 ;  Dea  Dig.  f  &«] 

8.  Afpeai.  and  Ebbob  (|  Indefendsnt 
Hatters— Retention  or  Jobisdiction  in 

Tbial  Coubt. 

H.  brought  an  action,  the  object  of  which 
waa  to  secure  the  cancellation  or  a  deed  exe- 
cuted to  W.  The  land  embraced  therein,  sub- 
sequent to  the  execution  and  delivery  of  the 
deed,  had  been  b;  W.  platted  into  blocks  and 
lots  and  sold  to  a  large  number  of  purchasers, 
who  claimed  the  same  as  innocent  holders  for 
value,  and  without  notice.  These  lot  holders  H. 
joined  as  defendants  in  the  action  with  W.  On 
a  separate  trial  awarded  by  the  court  to  H.  and 
W.,  decree  waa  entered  finding  the  deed  in- 
T<dved  void  as  to  H.,  whereupon  W.  gave  a 
sapersedeas  bond  and  appealed.  After  said  ap- 
peal was  perfected,  involving  the  question  of 
the  validity  of  the  deed  between  H.  and  W., 
the  court  submitted  the  remaining  issues  of  the 
cause,  including  an  accounting  and  the  quea- 
tioD  of  whether  the  lot  holders  were  innocent 
purchaners  for  value,  and  without  notice,  to 
referees  to  take  the  evidence  and  report  the 
Kune  with  their  findings  of  fact  and  conclusions 
of  law.  Held,  that  the  appeal  taken  by  W.  did 
not  remove  the  trial  courrs  jurisdiction  thereof, 
and  that  the  reference  for  the  purpose  men- 
tioned was  not  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  22U;  Dec.  Dig.  {451.*] 

4.  Appbai.  and  Ebbob  {|  171*)- Pi-eadinq— 

Change  op  Theobt. 

A  party  bringing  an  action  is  required  to 
frame  his  pleading  in  accord  with  some  deiinite, 
certain  theory,  and  the  relief  to  which  he  claims 
to  be  entitled  must  l>e  in  accord  therewith ;  on 
appeal  he  is  bound  hy  the  position  and  theory 
assumed,  and  on  which  the  case  was  beard  in 
the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1053-1069;  Dec  Dig.  S 
171.*] 

6.  Election  of  Reubdibs  ({  14*)— Effect- 
Change  OF  Theory. 

Where  the  law  gives  several  means  of  re- 
dress or  kinds  of  renef,  predicated  on  conflict- 
ing theories,  an  election  of  one,  with  knowledge, 
operates  as  a  bar  to  the  subsequent  change  to, 
or  adoption  of,  any  other. 

[Ed.  Note.— For  other  cases,  see  Ejection  of 
Remedies,  Cent.  Dig.  S  16 ;  Dec.  Dig.  §  14.*] 

6.  Pr.EADiNQ  (§  3G*)— Appeal  and  Ebbob  (§ 
171*)— Tkeort  of  Trial. 

II.,  who  brouf^ht  an  action  to  secure  the 
cancellation  of  a  deed  on  the  ground  that  the 
same  was  procured  by  fraud,  and  who  prayed 
an  accounting  with  her  grantee  for  moneys  re- 
ceived for  lots  sold  from  land  embraced,  cannot, 
at  the  conclusion  of  the  trial  had  thereon,  or 
on  appeal,  abandon  that  theory  and  insist  that 
the  deed  be  deemed  and  held  to  be  a  mortgage, 
and  recover  the  title  to  the  lots  from  the  parties 


held  to  Iw  Innocent  parchaaen  for  tbIiu^  and 

without  notice. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  |S  81-86;  Dec.  Dig.  |  36;*  Appeal 
and  Error,  Cent.  Dig.  §8  1053-1069 ;  Dec.  Dig. 
f  171.*] 

7.  HOHESTEAD  (|  18*)- HEAD  Of  PAMILT— Tl- 

tlb  in  Wipe— Gonvetancb. 

Prior  to  the  act  of  March  15, 1906  (Session 
Laws  of  Oklahoma  1905,  c.  18,  p.  255),  the  title 
to  a  homestead  was  in  the  husband  as  the  head 
of  the  family.  If  title  to  property  occupied  by 
the  temily  was  In  the  wife,  she  could  convey  It 
without  toe  Joinder  ot  the  husband  in  the  deed, 
for  the  reas(m  that  the  same  did  not  become  ino- 
pressed  witli  the  ctiaracter  of  a  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  SI  22-27;  Dec.  Dig.  |  la*] 

8.  Vendor  and  Purchabeb  ((  229*)— None* 
OF  Adverse  Rights— Duty  of  iNQtnsT. 

One  who  purchases  land  with  knowledge  Ot 
such  facts  as  would  put  a  prudent  man  upon  in- 
quiry, which,  if  prosecuted  with  ordinary  dili- 
gence, would  lead  to  actual  notice  of  rights 
claimed  adversely  to  his  vendor,  is  ^ilty  of  t>ad 
faith  if  he  neglects  to  make  sudi  inquiry,  and 
is  chargeable  with  the  "actual  notice"  he  would 
have  received ;  but  no  bad  faith  or'no^oe  can 
be  imputed  to  a  purchaser,  where  the  evidence 
discloses  that  had  inquiry  been  made,  no  knowl- 
edge or  notice  would  nave  been  actaally  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  fS  477-494 ;  Dec  Dig.  | 
22».«] 

9.  ACKNOWLEDGHENT  (|  26*)— DEEDS  BT  AT- 

tobney  IK  Fact. 

Deeds  executed  by  an  attorney  in  fact 
should  be  acknowledged  as  the  deed  of  the  prin- 
cipal, rather  than  that  of  the  agent 

[Ed.  Kote.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  (  126;  Dec.  Dig.  i  26.*] 

Error  from  District  Court,  Pawnee  Coun- 
ty; Bayard  T.  Hainer,  Judge. 

Action  by  Mary  B.  Herbert  against  S.  R. 
Wagg  and  others.  From  a  Judgment  in  favor 
of  certain  defendants,  the  plaintiff  brings 
error.  Affirmed. 

See,  also,  19  Okl.  625,  92  Pac.  250:  215 
U.  S.  546,  30  Sup.  Ct  218,  54  L.  Ed.  321. 

E.  M.  Clark,  Burford  &  Burford,  and  Dale. 
Bierer  &  Hegler,  for  plaintiff  In  error.  Wil- 
liam Blake,  Victor  O.  Johnson,  P.  J.  O'Sbea, 
and  Louis  S.  Wilson*  for  defoidants  In  er- 
ror. 

DUNN,  C.  J.  This  case  presents  error 
from  the.  district  court  of  Pawnee  county. 
The  action  was  originally  begun  on  June  13, 
1903,  by  W.  H.  Herbert  and  Mary  B.  Her- 
bert, as  plaintiffs,  against  S.  B.  Wa^,  Leroy 
M.  Brown,  and  approximately  65  other  de- 
fendants. The  object  and  purpose  of  the 
suit  was  to  secure  the  cancellation  of  a 
warranty  deed-  executed  by  Mary  B.  Herbert, 
on  the  20th  day  of  March,  1901,  acknowl- 
edged May  28,  1901,  and  filed  for  record  May 
31,  1901,  for  SO  acres  of  land  lying  in  Paw- 
nee county,  Okl.,  near  the  town  of  Cleveland. 
A  second  amended  petition  was  filed  In  the 
case,  and  on  the  Issues  framed  the  trial  was 
had.  After  taking  the  deed  above  referred 
to  from  the  plaintiff,  Mary  B.  Herbert,  the 


•For  otbsr  cases  sea  same  topic  and  section  NUHBBB  In  Dee.  Dig.  *  Am.  Dig.  Ksy  No.  Series  ft  R«'r  In4«cei 


Digitized  by 


Google 


BERBSRT  T.  WAGO 


21] 


tlefendant  Wagg  platted  the  land  Into  lota 
a!H)  blo^s,  and  the  tmlance  of  the  defend- 
Bcts  In  the  case  are  purchasers  of  lots  there- 
in. The  raae  between  the  plalntlCF  and  S.  R. 
Wagx  to  determine  the  question  of  the  valid- 
ity of  the  deed  to  the  property  InTOlved  was 
tried  first,  and  a  decree  rendered  thereon  bj 
the  trial  court,  holding  it  to  he  a  mortgage 
Fcniring  certain  moneys  prevlonsly  loaned  by 
Was*  to  bis  grantor  and  her  hnaband.  The 
tenies  as  to  the  other  defendants,  Involving 
the  qnestlon  of  whether  th^  were  bona  flde 
fcotaers  for  valne,  without  notice,  of  the  lots 
wblch  they  had  purchased,  were  not  tried 
at  the  time  of  the  trial  of  the  question  of 
the  validity  of  the  deed,  but  an  order  was 
made  by  the  court  assigning  the  trial  of 
tbwe  Issues  to  referees.  In  the  meantime, 
liowever,  Wagg,  against  whom  Judgment  had 
been  rendered,  had  given  a  supersedeas  bond 
ind  appealed  his  case  to  the  Supreme  Court 
of  the  territory  of  Oklahoma,  which  affirmed 
the  judgment  of  the  trial  court,  in  an  opinion 
reported  in  19  OH.  625,  92  Pac.  250.  There- 
after Wagg  appealed  the  case  to  the  Su- 
preme Court  of  the  United  States,  which  In  a 
decision  (215  U-  S.  546,  30  Sup.  Ct  218,  54  L. 
Ed.  321)  affirmed  the  conclusion  reached  by 
tbe  lower  courts,  but  decreed  the  cancellation 
of  tbe  deed  In  question.  The  second  amend- 
ed petition  and  the  answer  of  S.  R.  Wagg 
and  other  material  facts  Involved  are  set  out 
at  length  In  the  opinion  of  the  Supreme 
Court  of  tbe  territotr  of  Oklahoma;  and 
befice  we  will  not  Incorporate  the  same  Into 
this  opinion,  further  than  will  be  necessary 
for  the  dlscDsslon  of  the  question  now  be- 
fore ua.  The  Issues  arising  on  the  answer  of 
the  lot  claimants  were  beard  before  referees 
appointed,  and  resulted  in  a  judgment  ren- 
dered on  the  4th  of  October,  1907.  In  which 
all  of  the  defendants  In  error  In  this  appeal 
were  held  to  have  taken  title  to  their  lots 
in  good  faith,  for  valne.  and  without  notice 
of  the  rights  or  equities  of  plaintiff  In  er- 
ror, and  a  finding  as  a  result  of  the  account 
bad  that  S.  R.  Wagg  was  indebted  to  the 
I>lflintiir  in  error  In  the  sum  of  |2,794.23, 
vitb  interest  from  the  12th  day  of  January, 
1903.  whidi  was  to  be  credited  with  the 
amount  dne  on  the  original  mortgage,  with 
interest  In  accordance  with  Its  terms.  It 
vas  ordered,  however,  that  this  portion  of 
the  decree  await  the  mandate  from  the  Su- 
preme Court  on  the  Judgment  from  which 
Wagg  had  appealed.  This  statement  is 
deemed  anfflcient  for  the  purpose  of  disclos- 
ing the  present  situation  of  the  case. 

II]  The  question  first  presented  to  us  grows 
ont  of  the  separate  trial  awarded  the  lot 
rlalmants,  and  which  took  plaee  after  Wa^ 
bad  taken  his  appeal  and  filed  supersedeas 
on  the  Judgment  against  him.  It  Is  tbe 
rialm  and  contention  of  plaintiff  in  error 
ttMt,  on  Wagg  taking  an  appeal  and  giving 
a  fnpersedeas  bond,  all  further  proceedings 
lo  the  trial  coart  were  thereby  suspended, 
and  ttwt  it  was  without  power  or  Jurisdic- 


tion to  try  tbe  remaining  Issues  In  the  case, 
notwithstanding  the  fact  that  they  were  col- 
lateral and  Independent  matters  to  the  Judg- 
ment from  which  an  appeal  had  been  taken, 
and  the  enforcement  of  which  had  been 
stayed.  There  can  be  no  doubt  of  tbe  cor- 
rectness of  the  rule  laid  down  In  tbe  case  of 
In  re  Epley,  10  Okl.  631,  64  Pac.  18.  which 
is  Invoked  by  counsel  for  plaintiff  in  error, 
to  the  effect  that  when  a  case  Is  brought 
within  the  Jurisdiction  of  the  appellate  tribu- 
nal It  la  taken  entirely  out  of  the  Inferior 
court;  tbe  appeal  necessarily  removing  the 
matter  In  controversy  to  the  higher  tribunal 
for  review.  But  an  appeal  which  Is  taken 
removes  from  the  Jurisdiction  of  the  lower 
court  only  the  matter  involved  in  the  judg- 
ment or  order  from  which  the  appeal  is 
taken.  Other  independent  matters  and  col- 
lateral proceedings  are  not  covered  by  the 
appeal,  and  the  lower  court  retains  Its  Juris- 
diction over  them.  The  general  rule  apply- 
ing In  such  cases  la  stated  by.  Judge  Elliott, 
In  his  work  on  Appellate  Procedure.  S  545, . 
as  follows:  "Matters  independent  of  and 
distinct  from  the  questions  Involved  in  the 
appeal  are  not  taken  from  the  Jurisdiction 
of  the  trial  court  Such  matters  as  the  ap- 
peal does  not  cover  are  purely  collateral  or 
supplemental,  lying  outside  of  the  Issues 
framed  In  the  case,  or  arising  subsequent  to 
the  delivery  of  the  Judgment  from  which  the 
appeal  is  prosecuted.  The  general  rule  that 
a  case  leaves  the  Jurisdiction  of  the  trial 
court  when  an  appeal  Is  perfected  Is  not 
impinged  by  holding  that  purely  collateral 
or  supplemental  matters  are  left  under  the 
control  of  the  trial  court,  notwithstanding 
the  loss  of  Jurisdiction  over  the  case  taken 
to  the  higher  court"  The  rule  there  laid 
down  finds  support  In  many  authorities, 
among  which  we  may  note  the  following: 
4  Enc.  L.  &  P.  251,  note  21;  2  Cyc.  p.  978; 
Hayes  v.  Frey  et  al.,  54  Wis.  503,  11  N.  W. 
695;  Kemp  et  al.  v.  National  Bank  of  the 
Republic  of  New  York,  109  Fed.  48,  48  C.  C. 
A.  213;  Line  et  al.  v.  State  ex  rel.  Louder, 
131  Ind.  468,  30  N.  E.  703;  Burnett  v.  Jack- 
son, 27  Okl.  275.  Ill  Pac.  194.  Also  an- 
notated case  of  Gray  v.  Ames.  6  Am.  &  Eng. 
Ann.  Cas.  174. 

[3]  Furthermore,  It  Is  to  be  noted  that  the 
case  which  primarily  presented  Itself  to  tbe 
court  was  a  contest  between  Mrs.  Herbert 
and  Wagg.  If  Wagg  prevailed  In  that  action, 
It  would  have  been  an  end  to  all  controversy, 
and  no  one  could  know  prior  to  a  trial  that 
be  would  not  he  successful.  With  this  con- 
tingency staring  the  court  In  the  face,  it 
determined  to  ascertain,  first,  whether  or 
not  Mrs.  Herbert  could  sustain  her  clalmar 
for  there  would  he  no  necessity  for  an  ac- 
counting or  any  further  hearing  from  the 
multitudinous  defendants  if  she  did  not  To 
ascertain  In  a  brief  hearing  and  a  limited 
record  this  Important  preliminary  foct  was 
an  act  not  only  In  the  discretion  of  the 
court,  but  one  of  manifest  prudence.  The 
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court  doubtless  foresaw  tbe  magnitude  of 
the  trial  which  would  follow  an  Investigation 
of  the  rights  of  all  of  the  different  lot  claim- 
ants, and,  tn  order  that  such  intestlgatlon 
might  be.  based  upon  at  least  a  probability 
of  necessity,  called,  first,  for  hearing  the 
Issue  between  the  plaintiff  and  the  principal 
defendant,  Wagg,  and  determined  as  between 
these  parties  the  fact  which  would  render 
at  least  approximately  certain  the  necessity 
of  litigating  the  rights  of  the  other  defend- 
ants. The  hearing  and  determination  ot  this 
fact  was  uncouipUcated  and  not  prolonged  by 
the  Issues  arising  from  the  answers  of  the 
lot  claimanta  An  Incidental  order  In  the 
journal  entry  of  the  decree  which  was  ren- 
dered In  the  Wagff  case  recited  the  agree* 
ment  by  counsel  on  a  referee  to  take  the 
testimony  itor  the  purpose  of  determining  the 
accounting  demanded,  and  also  the  rights 
of  the  other  defendants  claiming  an  Interest 
In  the  lota  Involved,  to  find  what  lots  were 
sold  to  bona  flde  pnrdiaaers  prior  to  the  date 
tue  suit  was  Instituted,  and  to  find  what  lots 
were  not  sold,  and  fixing  the  right  to  Inter- 
vene In  all  parties  who  had  not  been  named 
as  defendants,  and  who  claimed  an  Interest 
In  the  property.  Tbla  tffder  of  reference 
and  fixing  Its  scope  could  have  been  made 
Independently  of  the  decree  rendered,  and  Its 
nature  was  andianged  by  Inserting  therein. 
It  might  have  been  made  a  separate  order, 
and  a  recitation  of  it  In  the  Journal  entry 
embodying  the  Judgment  from  which  Wagg 
appealed  In  no  wise  changed  Its  real  status, 
or  made  It  appealable  by  Wagg.  Plaintiff, 
who  Is  now  complaining  of  the  carrying  out 
of  this  order,  at  the  thne  It  was  made,  made 
no  objecticoi  and  took  no  «cqE>tlon  to  It 
WaK.  who  took  an  aK>eal  from  the  Jn^ 
ment,  Is  not  now  complaining  of  the  account- 
ing, nor  of  the  report  of  the  referees.  Hence 
the  proceedings  taken  under  the  order  were 
and  B.te  with  the  virtual  acqnlescoioe  of  all 
parties  concerned. 

[2]  Section  G787,  Comp.  Laws  of  Oklahoma 
1909,  provides  that:  "A  separate  trial  be- 
tween the  plaintiff  and  any  or  all  of  several 
defendants  may  be  allowed  by  the  court, 
whenever  Justice  will  be  therelQr  promoted." 
Action  under  the  terms  of  this  statute  by 
the  trial  court  is  a  matter  within  its  dis- 
cretion, and  It  will  never  be  revened  on 
appeal,  unless  It  can  be  dearly  seen  that 
such  discretion  was  abused.  Hosklnson  v. 
Bagby,  46  Kan.  758.  27  Pac.  UO;  Bice  & 
Floyd  V.  Hodge  Bros.,  26  Kan.,  164;  Gregg 
et  al.  V.  Berkshire,  62  Pac.  600.1 

From  the  i)recedlng  AiscussloB,  It  will  he 
seen  that.  In  the  Judgment  of  this  court, 
there  was  no  abuse  of  discretion  on  the  jmrt 
of  the  trial  court  In  granting  a  separate  hear- 
ing to  the  defendant  Wagg.  The  record 
which  was  made  on  tbe  trial,  and  which  Is 
now  before  us.  Including  the  briefs,  approx- 


1  Reported  IQ  full  1b  tba  Paclflo  Reporter;  re- 
ported as  a  memorftndam  decUlon  without  opinion 
in  10  Kan.  App.  578. 


Imates  2,700  pages  of  typewritten  and  print- 
ed matter,  all  of  which,  had  It  been  taken  at 
the  time  of  the  trial  between  plaintiff  and 
Wagg,  would  have  been  entirely  superfluous, 
worthless,  and  wasted,  had  Wagg  finally  pre- 
vailed. So  that  it  was  In  the  exercise  of  a 
sound  and  commendable  discretion  when  tbe 
court  granted  Wagg  a  separate  trial,  and  de- 
termined, first,  the  necessity  of  investigating 
the  rights  of  the  other  defendants. 

Furthermore,  under  the  relief  demanded 
in  plaintifC's  petition,  the  Innocent  holders 
of  the  lots  were  imconcemed  as  to  the  out- 
come of  the  contest  between  Mrs.  Herbert 
and  Wagg.  for  If  y^&gg  prevailed,  their  titles 
would  have  been  undisturbed;  If  Wagg  lost, 
and  they  were  held  to  be  bona  flde  holders, 
he  alone  was  required  to  respond  to  Mrs. 
Herbert  for  the  amount  which  he  had  or 
should  have  received  for  the  property  they 
had  bought.  The  thing  which  was  of  im- 
portanoe  to  them,  and  on  which  they  were 
entitled  to  have  an  early  adjudication,  was 
the  question  of  whether  they  were  to  be  held 
Innocent  holders  for  valuer  and  without  no- 
tice, and  it  would  have  been  a  marked  In- 
justice to  have  required  them  to  await  the 
slow,  tedious  course  of  Wagg's  appeal  through 
the  Supreme  Court  of  the  territory  of  Okla- 
homa and  tbe  Supreme  Court  of  the  United 
States,  before  they  were  to  have  an  oppor- 
tunity to  establish  by  Judgment  of  court  that 
the  titles  to  their  property  were  free,  clear, 
and  unclouded.  Certainly,  centering  all 
of  these  coiiditlona,  our  system  of  administer^ 
Ing  Justice  iB  not  Bo  lame  as  to  be  Ineffec- 
tive to  give  them  a  speedy  hearing.  It 
th^efore  follows  from  the  foregoing  consid- 
eration ttiat  the  trial  court  retained  Juris- 
diction to  try  and  determine  the  question 
submitted  on  this  app^O.  In  the  case  of 
Toledo,  St  Louis  &  ^nsas  City  B.  R.  Ca 
V.  Levy  et  aL,  127  Ind.  168,  26  N.  B.  773, 
ttie  Supreme  Court  of  Indiana  said :  "A  com- 
plaint cannot  he  made  elastic,  so  as  to  bend 
to  the  ctianglng  views  of  counsel  as  tbe 
cause  proceeds.  It  must  proceed  to  the  end 
upon  Uie  theory  upon  which  It  Is  construct- 
ed." See,  also,  to  the  same  effect.  Ci^  of 
Logansport  v.  Chi  et  al..  99  Ind.  631,  49 
Am.  Rep.  109,  and  Over  et  at  v.  Shannon 
et  aL,  91  Ind.  99. 

[4]  It  Is  fundamental  that  when  a  party, 
feeling  himself  aggrieved,  brings  an  action 
in  court  for  relief,  he  must  frame  his  plead- 
ing in  accord  with  some  definite,  certain 
theory,  and  the  prayer  and  the  relief  to 
which  he  claims  to  be  entitled  must  be  re- 
sponsive thereto.  21  JSocy.  P.  A  P.  649.  and 
cases  cited  under  notes  1  and  2.  And  parties 
on  appeal  from  any  Ji^gm«it  rendered  In 
an  action  are  bound  In  the  appellate  court 
by  the  posltifm  and  theories  assumed  by  them 
In  the  trial  court  4  EnC7.  L.  &  P.  316;  Tom- 
llnson,  Adm%  v.  Ellison,  104  Mo.  105,  16  S. 
W.  201;  Geneva  &  Waterloo  Ry.  Ca  v.  N. 
T.  Central  &  Hudson  River  R.  B.  Co,  163 
N,  T.  228.  67  K.  B.  408;  Graham  T.  MowUn, 
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U  Ind.  389:  Detroit  Motor  Go.  t.  Tbird  Mat. 
Bant,  111  Mich.  407,  69  N.  W.  726;  DrtIs  et 
aL  T.  Jacoby.  64  Minn.  144.  S5  N.  W.  908; 
MorrlKHi  et  al.  t.  Atkinson  et  al.,  10  Okl. 
5TI,  85  Pac  472.  8  Am.  ft  Eng.  Ann.  Caa. 
486;  Harris  t.  First  Nat  Bank  of  Bokcblto, 
21  OU.  189,  96  Pac.  781.  And  tbls  Is  tme, 
eren  though  the  theory  upon  which  they 
imxeeded  la  an  erroneous  one,  yet  the  Jndg- 
nwDt  or  decree  raidered  will  not  be  raTersed. 
If  correct  according  to  the  theory  adopted  on 
the  trUa.  21  Ency.  P.  &  P.  688.  and  cases 
cited  nnder  note  4;  Cunningham  t.  East 
Rim  Electric  Light  Co.,  17  N..T.  Supp.  372; 
Uoqalst  et  aL  t.  Gbapel,  62  Minn.  258.  04 
N.  7.  567;  Itockwood  T.  Qnackenbuh  et  al., 
83  N.  T.  607. 

[t]  The  general  rnle  la  that  when  the  law 
fires  several  means  of  redress  or  kinds  of 
relief,  predicated  on  conflicting  theories,  the 
dectlon  of  one  of  them  operates  as  a  bar  to 
die  SDbseqnent  adoption  of  others.  15  Cyc. 
299;  Utssonrl  Padflc  Ry.  Co.  et  al.  t.  Henrle, 
fi3  Kan.  8S0,  66  Paa  605;  Blaker  t.  Morse. 
flO  Kan.  24.  66  Pac.  274;  New  Tork.  L.  E. 
k  W.  B.  Co.  T.  Estm,  147  U.  S.  691.  13  Sap. 
CL  444,  87  Ll  Ed.  292;  Conrow  et  al.  t. 
Uttle  et  al.,  116  N.  Y.  887.  22  N.  E.  846.  6 
L  S.  A  608;  Terry  et  al.  Mni^er,  121 
X.  T.  101,  24  N.  E.  272,  8  L.  B.  A.  216.  18 
Am.  St  803.  And  the  foregoing  rnlea 
tpfij  to  the  measure  of  damages  or  relief  to 
Thldi  a  party  supposes  himself  eitltled.  N. 
K.  Fatrbank  Ca  t.  Nlcolal,  107  HI.  .242.  47 
N.  E.  360;  CleTeland,  C,  C.  &  St  L.  By. 
Co.  T.  Stephens.  74  III.  App.  586;  Leaven- 
worth, Nortbem  ft  Sonthem  By.  Co.  t.  Cur- 
tain et  aL,  61  Kan.  432,  38  Pac.  297. 

[11  It  will  therefore  be  seen  that  the  the- 
0T7  of  a  case  and  the  remedy  prayed,  as 
fixed  In  the  brlal  court,  control  In  the  appel- 
late court,  when  a  reriew  of  the  Judgment 
or  decree  rendered  la  sought;  that  the  elec- 
tkm  of  the  remedy  having  been  once  made 
and  acted  on  Is  flnaL  This  appeal  la  proa- 
ecDted  hj  Mrs.  Herbert  plaintiff  In  error,  to 
Kcore  a  rerwaal  of  the  Judgment  rendered 
In  the  trial  court  for  the  purpose  of  enabling 
tier  to  repay  to  the  defmdanta  the  several 
amooDts  wfafdi  tti^  bare  pidd  for  their  lots, 
vltta  Intoest  thereon,  along  with  auch  other 
dalms  and  llena  as  they  may  have  or  hold 
thereon,  and  recover  title  to  the  lota.  It  is 
the  eoDtentioB  of  the  counsel  for  defendants 
to  error  that  this  Insistence  in  this  court 
on  Uie  part  of  Mra.  Herbert  Is  a  departure 
from  the  theory  of  the  case,  aa  the  same  is 
dlidoKd  by  b«e  second  ammded  petition, 
ud  the  course  and  conduct  of  the  trial 
adopted  and  acceded  to  by  all  parties.  In 
ttls  contention  of  counsd  for  defendants  in 
<nor,  we  concur.  The  second  amoided  peti- 
tion filed  by  lbs.  Herbert  contains  a  prayer 
u  follows: 

"Wherefore  plaintiff  prays  Judgment  that 
^  odd  deed,  referred  to  as  Exhibit  B  (this 
Mng  the  deed  taken  by  Wagg  and  known 
™oashout  the  case  as  the  settlement  deed. 


and  which  was  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Herbert  t. 
Wagg.  supra,  canceled),  be  canceled  and  held 
for  naught ;  and  that  It  be  adjudged  and  de- 
creed by  this  court  that  the  deed,  referred 
to  aa  Exhibit  C,  be  held  to  be  a  part  and 
parcel  of  tile  said  mortgi^e  Exhibit  B.  And 
that  the  court  determine  the  amount  due  as 
principal  and  interest  on  said  mortgage  from 
the  plaintiff  to  the  defendant  And  that 
the  court  proceed  to  determine  the  amount 
in  crops,  produce,  rents,  use,  and  occupation 
which  the  said  Wagg,  defendant  herein,  has 
taken  or  caused  to  be  taken  from  this  plain- 
tiff and  from  said  80  acres  of  land,  or  any 
part  thereof,  and  that  the  same  be  charg- 
ed to  said  S.  R.  Wa^  and  credited  to 
this  plaintiff.  And  that  the  court  after  the 
trial  of  the  issues  between  this  plaintiff  and 
the  other  defendants  herein,  also  take  an  ac- 
counting and  determine  the  amount  of  money 
wblch  taie  said  S.  B.  Wagg  has  received  or 
should  have  received  in  money,  notea,  and 
property  for  the  sale  or  trade  of  lots  to  in- 
nocent purchasos,  without  notice  of  the 
rights  of  tbls  plaintiff,  after  the  same  shall 
have  be«i  determined  by  this  court  under  the 
issues  formed  or  to  be  formed  between  plain- 
tiff and  d^endants  herein,  upon  the  portion 
platted  him  of  the  aald  SO  acres— that  la 
to  say,  of  the  55  acres  of  land ;  and  that  the 
sune  be  charged  to  the  aald  8.  B.  Wagg.  de- 
fendant hereby  and  after  the  defendant  S.  B. 
Wagg  ia  given  credit  for  the  balance  due  on 
said  note  and  mortgage  and  taxes  that  this 
plaintiff  be  given  Judgment  against  the  said 
S.  R.  Wan;  for  the  balance  due  this  plaln- 
ttff  on  aald  account  And  this  plaintiff  fur- 
ther prays  judgment  that  she  be  restored  to 
the  possession  of  all  the  remainder  of  said 
land,  and  that  defendant  S.  R.  Wagg,  and  all 
persona  holding  by,  through,  or  under  him, 
and  against  all  the  defendants  herein  and 
their  alleged  transferees,  excepting  such  as 
shall  by  this  court  be  decreed  to  be  innocuit 
purchasers  thereof  in  good  faith  and  for  a 
good  and  sufficient  consideration." 

In  the  foregoing  portion  of  the  prayer  to 
petition,  Mrs.  Herbert  set  forth  definitely 
the  rtilef  to  which  ahe  supposed  herself  en- 
titled, and  therein  elected  to  take  a  Judgment 
agalnat  Wagg  for  the  proceeds  of  the  lots 
held  by  Innocmt  purcbasera.  The  defxee 
which  was  rendered  in  the  action  tried  be- 
tween Mrs.  Herbert  and  Wagg  contained  an 
order  "that  an  accounting  be  had  between 
aald  plaintiff,  Mary  B.  Herbert  and  defend- 
ant S.  B.  Wa^,  for  the  purpose  of  determin- 
ing the  amount  of  money  received  by  said 
B.  R.  Wagg  for  the  lots  sold  tv  him  and  for 
mon^  rectived  from  said  property,  and,  in 
case  it  Is  found  that  said  defendant  S.  R. 
Wagg  has  received  from  sale  of  said  prop- 
erty and  products  of  said  land  a  sum  in  ex- 
cess of  that  which  is  due  him  under  the  find- 
ings of  this  court  that  Judgment  be  entered 
in  favor  of  this  i^lntifl  against  said  defend- 
ant S.  B.  Wagg."  To  this  Older  ahe  made  no 
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objection  and  took  bo  exception^  On  the  oc< 
casion  of  tbe  triM,  beginning  Mar  18,  1905, 
the  court  called  on  plaintiff  to  announce 
whether  or  not  she  -was  ready  to  proceed; 
whereupon  Mr.  Wrlghtaman,  attorney  for 
some  of  these  defendants  said:  "Just  one 
moment  I  want  to  arise  for  the  purpose  of 
a  little  Information.  When  this  case  was 
tried  a  little  over  a  year  ago,  Mr.  CBark  prac- 
tically stated  that  aa  to  Uie  innocmt  pnr^ 
chasers,  aa  to  these  people  who  had  deeds  at 
the  time  the  snlt  was  filed*  no  contention 
woold '  be  raised,  outside  of  Mr.  Wagg  and 
Mr.  Drown,  and  the  gmtlemen  have  Inti- 
mated that  to-day  again.  But  they  don't  let 
loose.  Mrs.  Herbert,  on  the  witness  stand, 
testified  that  she  gave  notice  to  none,  except 
to  Mr.  Drown  and  Mr.  Wagg,  and  that  these 
people  were.  Innocent  purchasers.  Now,  to 
simplify  matters.  If  these  gentlemen  will  en- 
tor  Into  a  atlpalatlon  aa  to  these  parties  hav- 
ing deeds  at  the  time  of  the  commencement 
of  this  suit,  outside  of  Mr.  Drown  and  Mr. 
Wagg,  It  will  simplify  this  case."  To  which 
Judge  Dale,  counsel  for  plaintiff  In  error,  re- 
idled:  "X  say  to  couDBel  now  tJiat  bona  flde 
purchasers  for  value— of  course,  we  could 
not  prevail  against  them."  Whereupon  coun- 
sel for  plaintiff  stated  the  case  to  the  Jury, 
In  the  course  of  which  he  read  the  prayer  of 
the  second  amended  petition,  which  we  have 
quoted  above,  and  said:  '^at,  if  the  court 
please,  gives  the  court  our  claim  In  this  case. 
And  In  reference  to  these  other  party  defend- 
ant!^ In  addition  to  what  has  been  said,  I 
only  wish  to  add  that  In  the  drafting  of  this 
petition,  and  preparing  this  suit,  we  deemed 
It  but  good  pntctlce,  and  we  might  say  neces- 
sary practice,  to  bring  these  parties  Into 
court,  and  to  have  them  establish  that  they 
had  purchased  the  property  In  good'  faith, 
for  a  valuable  consideration,  and  tbe  amount 
they  paid  for  It,  that  the  same  might  be 
charged  up  to  Mr.  Wagg,  and  tbe  transaction 
finally  closed.  I  may  say  further  tbat  we 
have  been  criticised  for  doing  that,  but  that 
It  was  our  ideas  of  good  practice,  and  still 
is.  Now,  I  believe  that  gives  the  court  our 
Ideas  of  the  case." 

The  trial  had  and  the  reUef  administered 
were  In  oact  accordance  with  the  tiieory 
adopted,  and  In  our  Judgment  were  in  all  re- 
spects In  accord  with  the  rights  of  the  par- 
ties. Ooonsel  for  plaintiff  in  error  seek  in 
this  court  to  bring  themselves  within  the 
terms  of  section  US8,  Complied  Iaws  of 
Oklahoma  1009  (Laws  1897,  p.  95),  which 
reads  as  follows:  "Any  person  purchasing  or 
taking  any  security  against  real  estate  In 
good  faith  and  without  notice  from  one  hold- 
ing under  an  instrument  purporting  to  be  a 
conveyance,  but  intended  as  secnrl^  for  the 
paymatt  of  money,  and  which  Instrument  has 
beoi  duly  recorded  without  any  other  Instru- 
ment explanatory  thereof,  shall  be  protected 
to  the  extent  of  the  purchase  price  paid  or 
actual  outlay  occasioned  with  lawful  interest, 
against  all  iwrsons  except  those  in  actual 


possession  at  the  time  of  such  pnrdiase  or 

outlay." 

A  critical  scanning  of  thia  section  discloaes 
that  the  Instrument  referred  to  is  one  pur^ 
porting  to  be  a  conveyance,  but  intended  as 
security  for  the  payment  of  money, .  and 
which  has  been  recorded  without  any  other 
Instrument  explanatory  thereof.  The  defmd- 
ants  In  this  action,  it  will  be  remembered,  are 
not  holding  or  claiming  undtf  any  other  In- 
strnment  than  the  deed  commonly  known  as 
the  settlement  deed,  and  this  Instrument  no 
one  testifies,  and  no  fact  established,  was 
ever  intended  as  security  for  the  payment  of 
money.  It  was  In  fact  given,  as  all  testify, 
for  the  purpose  of  canceling  a  debt,  not  of 
securing  on^  and  on  its  delivery  the  mort- 
gage was  canceled,  and  Wa^,  as  was  intend- 
ed, took  title  to  the  property,  and  on  that 
title  made  to  plaintiff  in  error  a  deed  to  a 
portion  of  the  land  taken.  It  is  true,  as  stated 
by  counsel,  that  the  trial  court,  in  its  decree 
on  the  trial  of  the  action  between  Mrs.  Uer- 
h&et  and  Wa^,  declared  this  deed  to  be  a 
mortgage  upon  the  land  embraced  within  it 
but  to  this  extrat  the  decree  was  a  departure 
from  the  prayer  of  the  petition,  for  therein 
plaintiffii  spedflcally  pr^ed  that  this  deed 
"be  canceled  and  held  for  naught,  and  that  It 
be  adjudged  and  decreed  by  this  court  that 
the  deed  referred  to  as  Exhibit  C  be  held  to 
be  a  part  and  parcel  of  said  mortgage.  Ex- 
hibit B,"  and  the  Supreme  Court  of  the  Unit- 
ed States,  in  reviewing  this  decree,  and  tbe 
opinion  of  the  Supreme  Court  of  the  territory 
of  Oklahoma,  of  this  particular  imrtion  of 
the  trial  court's  decree,  said:  "In  other 
words,  whatever  technical  criticism  may  be 
made  upon  the  form  of  the  decree,  it  was  in 
substance  a  finding  and  decree  that  the  deed 
of  May,  1901.  was  void,  aa  having  been  ob- 
tained by  the  fraudulent  conduct  of  the  de- 
fendant, and  that  being  set  aside  left  the 
property  subject  to  the  lien  of  the  original 
mortgage,  given  October  24,  1908."  This  In- 
strument, therefore,  not  having  beea  Intend- 
ed as  security  for  the  payment  of  money,  and 
the  trial  and  final  Judgment  rendered  not 
having  been  predicated  upon  that  theory,  the 
relief  to  be  granted  does  not  fall  within  tbe 
provisions  of  tbe  section  of  tbe  statute  above 
quoted. 

An  Inspection  of  the  record  leaves  but  lit- 
tle doubt  that  all  parties  proceeded  io  the 
trial  of  this  cause  upon  the  theory  that  tiiose 
partly  and  their  transferees  who  had  token 
title  from  Wagg  to  lots  prior  to  the  in- 
ception of  this  suit  were  held  and  r^arded 
aa  innocent  purchasers,  and  this  opinion 
might  well  dose  here,  except  for  the  insist- 
ence on  the  part  of  counsel  for  plaintiff  In 
enror  that,  notwithstanding  the  theory  adopt- 
ed, BtUl,  on  account  of  certeln  facts,  the  de- 
fendants herein  are  not  entitled  to  claim  aa 
Innocent  holders.  We  have  examined  all  the 
propositions  urged  In  support  thereof;  tbe; 
have  had  our  careful  consideration,  but  we 
do  not  find  that  there  la  merit  in  any  of 
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them;  some  of  them,  boweTer,  we  will  notice 
briefly. 

17)  It  Is  first  and  most  strenuously  Insisted 
that  notice  of  defective  title  In  Wa^  was 
Imparted  by  the  fact  that  the  settlement 
deed  Jadied  the  signature  of  Mrs.  Herbert's 
bnsband.  The  record  discloses  that  Mrs. 
Herbert's  husband  took  title  from  the  govern- 
ment or  the  United  States  May  9,  1896,  and 
that  on  July  2,  1896,  he  made  to  her  a  war- 
ranty deed  to  the  entire  tract  for  the  con- 
sideAtlon  of  $500,  and  that  the  same  was 
filed  for  record  on  the  same  day.  The  land 
was  occupied  by  the  family  as  a  home,  but 
onder  the  law  as  it  existed  In  the  territory 
of  Oklahoma  prior  to  the  passage  of  the  act 
of  March  IS,  1905  (Session  Laws  1905,  c.  18, 
p.  255)  the  title  or  ownership  to  the  prop- 
erty used  by  the  family  as  a  home,  to  acquire 
the  status  of  a  homestead,  was  required  to 
be  in  the  husband.  If  it  was  in  the  wife.  It 
was  not  a  homestead,  though  occupied  by  the 
family,  and  In  such  a  case  title,  when  in  the 
wife,  could  be  conveyed  without  the  joinder 
of  the  husband  In  the  deed.  McGInnis  v. 
Wood  et  al.,  4  Obi.  499,  47  Pac.  492;  Cor- 
dray  v.  Morgan.  21  Okl.  574,  95  Pac.  761. 
Furthermore,  plaintiff.  In  her  petition  upon 
vhich  tlie  case  was  tried,  asserted  that  she 
was  the  owner  of  the  land  involved,  and, 
while  pleading  that  the  same  was  ocaipled 
and  claimed  as  a  home,  there  was  no  claim 
made  that  the  deed  executed  by  her  was  In- 
valid because  of  the  lade  of  her  hnslund'a 
signature. 

[I]  It  Is  also  Insisted  that  the  condition  of 
the  records  showing  the  title  of  the  land,  In 
the  ofBce  of  the  register  of  deeds,  was  such 
as  to  have  put  Intending  purchasers  upon 
fnqniry;  that  the  recording  of  the  escrow 
deed,  followed  subsequently  by  the  recording 
of  the  settlement  deed,  all  being  transactions 
condacted  between  a  mortgagor  and  mort- 
eagee,  and  all  disclosed  by  the  record,  creat- 
ed a  condition  which  precluded  the  defend- 
ants In  error  from  taking  aa  innocent  pnr- 
diasers.  Conceding  these  facts  to  be  true, 
and  accepting  them  with  all  the  consequences 
Insisted  on  by  counsel,  yet,  in  our  judgment. 
It  would  not  establish  the  projwsition  which 
they  urge.  The  condition  of  the  record  in 
Itself  disclosed  nothing  fraudulent;  the  most 
that  is  contended  for  It  is  that  it  should 
hare  prompted  inquiry,  and  that  the  lot 
claimants  were  bound  by  the  things  which 
they  would  bare  learned,  bad  they  made 
such  inquiry.  Viewing  It,  then,  from  this 
staodpolntt  we  find  that  the  land  was  platted 
luto  blocks  and  lots,  August  14,  1901,  and 
tbat  lot  t^lmants*  rights  attached  between 
that  date  and  the  time  when  the  action  was 
Aled.  Mrs.  Herbert  testified  tbat  she  did 
not  know  of  any  right  which  she  possessed 
In  and  to  tbls  land  until  she  talked  with  her 


lawyer  In  the  spring  or  early  summer  of 
1903,  "just  previous  to  filing  this  suit,"  all  of 
which  being  true,  any  Inquiry  made  on  the 
part  of  the  lot  claimants,  prompted  by  the 
condition  of  the  records,  would  have  resulted 
in  no  information  whatsoever,  for  Mrs.  Her- 
bert herself  had  none  that  she  could  give. 
She  may  have  believed,  and  doubtless  did, 
that  she  had  been  overreached,  but  tbat  shQ 
had  a  remedy  was  unknown  to  her,  and  nec- 
essarily it  was  likewise  unknown  that  she 
would  ever  pursue  It.  The  fraud  upon  which 
was  predicated  her  right  to  relief  was  not 
evidenced  by  the  record,  but  arose  from  per- 
sonal transactions  between  her  and  lier 
grantee.  Hence  we  concur  In  the  conclusion 
reached  by  the  referee  and  the  trial  court  on 
this  pOlnt.  The  rule  adopted  by  this  court 
on  this  question  Is  laid  down  In  the  case  of 
Cooper  T.  Flesuer  et  al.,  24  Okl.  47,  103  Pac. 
1016,  23  L.  R.  A.  (N.  S.)  1180,  as  follows: 
"One  who  purchases  land  with  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon 
inquiry,  which.  If  prosecuted  with  ordinary 
diligence,  would  lead  to  actual  notice  of 
rights  claimed  adversely  to  his  vendor,  is 
guilty  of  bad  faith  if  he  neglects  to  make 
such  inquiry,  and  Is  chargeable  with  the  'ac- 
tual notice'  he  would  have  received."  As 
we  have  seen,  however,  even  if  the  record 
was  sufficient  to  have  put  the  lot  purchasers 
upon  inquiry,  and  had  they  then  prosecuted 
the  same  with  diligence.  It  would  have  led 
to  DO  actual  notice  of  any  rights  claimed 
adversely  to  their  grantor,  for  the  reason, 
as  stated,  Mrs.  Herbert  did  not  hers^  know 
of  her  rights. 

[I]  A  point  is  also  sought  to  be  made  upon 
the  acknowledgments  to  the  different  deeds 
executed  by  Drown  as  attorney  in  fact  for 
Wagg.  It  is  insisted  that  Drown  should 
have  acknowledged  them  as  his  own  act  and 
deed,  instead  of  the  deed  of  his  principal. 
In  this  counsel  are  in  error,  the  rule  being 
that  the  instrument  should  be  acknowledged 
as  the  deed  of  the  principal,  rather  than 
that  of  the  agent  who  acts  for  him.  Brew- 
ster on  Conveyancing,  S  294;  Martlndale  on 
Abstracts  of  Title,  S  61;  1  Devlin  on  Deeds, 
S  468. 

A  careful  review  of  the  claims  made  by  the 
parties,  as  shown  in  their  exhaustive  briefs, 
and  the  law  applicable  to  the  facts  leads  us 
to  the  conclusion  that  the  theory  adopted  in 
the  second  amended  petition  was  the  correct 
one  for  the  administration  of  relief  between 
the  parties,  that  it  was  heard  thereon,  and 
that  the  trial  and  Judgment  has  resulted  In 
substantial  justice.  We  have  carefully  noted 
all  of  the  grounds  counsel  urpie  for  reversal, 
but  have  found  no  substantial  error  in  the 
proceeding,  and  the  judgment  of  the  trial 
court  Is  accordingly  affirmed.  AU  the  Jus- 
tices concur. 
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BOARD  OF  OOM*RS  OF  KINGFISHEB 
OOUNTY  T.  OUARAMTEB  STATE 
BANK  et  al. 
(Supreme  Coart  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabua  hy  the  Court.) 

CouBTS  (5  240%,*  New,  vol.  8,  Key  No.  Series) 
— SuPBEUE  Court— JuBiSDiCTiON— Appeals 
FBOii  County  Coubts. 

The  Supreme  Court  Is  without  jurisdictioD 
to  review,  upoo  appeal  thereto,  an  order  or 
judgment  of  a  county  court,  made  in  an  appeal 
to  such  court  from  an  order  of  the  county  equal- 
ization board. 

Error  from  Kingfisher  County  Cpnrt;  John 
W.  Graham,  Judge. 

Action  between  the  Board  of  Commission- 
ers of  Kingfisher  County  and  the  Guarantee 
State  Bank,  the  First  National  Bank,  the 
People's  State  Bank,  and  the  Citizens'  State 
Bank  of  Kingfisher,  the  First  National  Bank 
and  the  Farmers'  &  Merchants'  Bank  of  Hen- 
nessey, and  the  First  National  Bank  of  Cash- 
ion,  the  Bank  of  Kell,  and  the  Bank  of  Dov- 
er. From  the  judgment,  the  Board  of  Com- 
missioners brings  error.  Dismissed. 

M.  W.  Hinch  and  B.  D.  Brownlee,  for 
plaintiff  In  error.  F.  h,  Boynton,  for  defend- 
ants in  error. 

HAYES.  J.  The  facts  out  of  which  this 
proceeding  grows  are  as  follows:  The  board 
of  county  commissioners  of  Kingfisher  coun- 
ty, acting  as  the  board  of  equalization  of  that 
county,  raised  the  return  statements  of  the 
value  of  the  property  of  defendants  in  error 
and  assessed  their  property  at  a  higher 
amount  than  at  which  they  had  rendered  it. 
From  this  order  of  the  board  of  equalization, 
defendants  in  error  appealed  to  the  county 
court  That  court  set  aside  the  order  of  the 
board  of  equalization  and  assessed  the  prop- 
erty of  defendants  in  error  at  an  amount 
less  than  that  fixed  by  the  board  of  equali- 
zation. From  the  order  of  the  county  court, 
the  board  of  county  commissioners  haa  prose- 
cuted this  appeal. 

The  first  question  presented  by  the  proceed- 
ing relates  to  the  jurisdiction  of  this  court 
to  hear  and  determine  same.  The  statute  au- 
thorizing appeals  from  county  boards  of 
equalization  Is  found  In  the  act  at  the  Leg- 
islature approved  March  24,  1910,  the  first 
section  of  which  reads  as  follows:  "Appeals 
may  be  taken  from  all  county  boards  of 
equalization  to  the  county  court  of  the  coun- 
ty wherein  the  assessment  is  made,  within 
thirty  days  after  the  adjournment  thereof, 
and  to  the  Supreme  Court  If  from  the  state 
board,  within  sixty  (60)  days  after  the  ad- 
journment of  such  board,  but  not  after- 
wards: Provided,  that  no  matter  shall  be  re- 
viewed on  appeal  which  was  not  presented  to 
the  board  appealed  from;  and  provided,  fur- 
ther, that  every  appeal  shall  state  specifical- 
ly the  objections  to  the  assessment  and  the 
rtilef  sought."    Sess.  Laws  1910,  p.  173. 


It  ia  apparent  that  the  foregoing  statute 
does  not  authorize,  in  this  character  of  pro- 
ceeding, any  appeal  from  the  county  court  to 
any  court  Section  15,  art.  7,  Constitution, 
provides  In  what  eases  and  to  what  court  ap- 
peals may  be  taken  from  judgments  of  the 
county  court  and  reads  as  follows:  "Appeals 
and  proceedings  la  error  shall  be  taken  from 
the  judgments  of  county  courts  direct  to  the 
Supreme  Court,  In  all  cases  appealed  from 
justices  of  the  peace,  and  in  all  criminal 
cases  of  which  the  county  court  la  v^ted  with 
jurisdiction,  and  in  all  civil  cases  original- 
ly brought  in  the  county  conrt,  In  the  same 
manner  and  by  like  proceedings  as  appeals 
are  taken  to  the  Supreme  Court  from  the 
judgments  of  the  district  court"  It  will  be 
observed  that  this  section  authorizes  appeals 
and  proceedings  In  error  to  the  Supreme 
Court  In  three  classes  of  cases,  to  wit:  First, 
in  all  cases  appealed  from  the  justices  of  the 
peace  to  the  county  court;  second,  in  all  crim- 
inal cases  of  which  the  county  court  is  vest- 
ed with  jurisdiction;  third,  in  all  civil  cases 
originally  brought  In  the  county  court. 

It  Is  evident  that  the  Instant  proceeding 
does  not  fall  within  the  first  two  classes  of 
cases;  and,  if  we  assume  that  it  is  a  civil 
case.  It  still  does  not  fall  within  the  third 
class,  for  the  reason  that  It  was  not  orig- 
inally brought  in  the  county  court  It  has 
been  suggested  by  counsel  that  it  Is  not  a 
civil  case,  In  the  sense  of  that  term  as  used 
in  the  foregoing  section  of  the  Constitution ; 
but  It  Is  unnecessary  to  decide  that  question, 
for,  as  already  stated,  assuming,  without  de- 
ciding, it  to  be  such.  It  does  not  meet  the  sec- 
ond requirement  That  It  was  not  contem- 
plated by  the  statute  that  an  appeal  from  the 
board  of  equalization  sbould  be  deemed  an 
original  case  In  the  county  court  Is  evidenced 
by  the  fact  that  It  provides  that  no  matter 
shall  be  reviewed  on  such  appeal  which  was 
not  presented  to  the  board  appealed  from. 
Appeals  from  orders  of  boards  of  equaliza- 
tion are  entirely  of  statutory  origin,  and. 
when  not  authorized  by  some  statutory  or 
constitutional  provision,  the  right  thereto 
does  not  exist 

It  follows  that  this  court  Is  without  power 
to  review  the  proceedings  In  the  county 
court  for  the  purpose  of  determining  any 
matter  of  which  plaintiff  In  error  complains, 
and  the'  action  Is  dismissed.  All  the  Justices 
concur; 


THOMPSON  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

June  6,  1911.) 

(Byllaiiu  »y  the  Court,} 

1.  CBimHAi.  Law  (H  681,  1169*)  —  Teiai — 
Beceftion  or  Evidehcb— Waives  of  Eb- 

BOB. 

(a)  Where  a  witness  voluntarily  states  a 
matter  which  should  not  be  introduced  in  evl- 
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dnicf.  »ni  the  eoart  promptly  ezdades  tbe  tes- 
timon;  pven  by  the  witneu  and  InBtnicts  the 
jurj  not  to  consider  it  in  their  deliberationa, 
Fccb  Tolantary  testimony  of  the  witness,  al- 
tbouKh  improper,  will  not  ordinarily  be  ground 
for  tiie  rererBBl  of  a  conviction. 

(bt  Before  the  acts  or  declarations  of  a 
prrwn  not  npon  trial  are  admissible  in  evi- 
drnn-  against  a  defendant,  some  evidence 
should  be  ofFered,  showing  that  such  testimony 
is  compe^nt. 

(c>  If  courts  permit  incompetent  evidence  to 
be  Introdnced  against  a  defendant  upon  the 
promise  of  the  prosecuting  attorney  to  subse- 
quently show  that  sach  evidence  is  admissible, 
and  ibt  admiraibility  of  sach  evidence  is  not 
afterwards  shown,  and  it  appears  from  the 
wLfile  record  that  such  evidence  was  of  a  ma- 
terial and  injurious  character,  the  error  of  the 
rourt  io  admitting  such  testimony  will  not  be 
mrpd  by  the  soheeqnent  action  of  the  court  In 
striking  such  testimony  out,  and  in  instructing 
ibi>  jury  not  to  consider  the  same  in  their  de- 
liberations, and  in  such  a  case  a  new  trial 
ihonld  be  granted  to  tbe  defendant. 

W)  While  it  Is  error  for  the  court  to  al- 
low the  statements  of  a  person  not  upon  trial  to 
be  mtrodaced  in  evidence  against  a  defendant, 
vitboDt  first  nqniring  at  least  some  evidence 
showing  that  such  person  was  concerned  In  the 
commission  of  such  offense,  yet,  if  It  should  be 
subewinently  proven  that  such  person  was  eon- 
oenied  in  the  commission  of  the  offense  in  such 
manner  as  to  make  his  declarations  competent 
Bjninst  tbe  defendant,  tben  the  error  of  the 
court  In  admitting  such  evidence  would  be 
Hired,  and  would  become  immaterial  and  harm- 
\us. 

[Ed.  Note.— Fwr  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  1611. 1612,  3137-3143;  Dec 
Di«:  H  681.  U69.*] 

t  CRDnsAt  Law  <H  699.  775,  778.  1058, 1165, 
11T2")— Homicide  (g  101*)— Appeal  —  Tbial 

— IlfSTBUCTION— HARMU:S8  ERBOB. 

(a)  By  both  constitutional  and  statutory  pro- 
visioas,  and  aa  a  matter  of  cmnmon  justice, 
mansel  for  the  defense  In  criminal  cases  have 
the  right  to  be  heard  In  the  trial  conrt  npon 
questions  ^  law,  as  well  ns  npon  questions  of 
fact;  and  It  is  error  for  the  trial  court  to  re- 
fuse to  permit  counsel  for  a  defendant  to  have 
a  reasonable  opportunity  to  be  beard  npon  the 
instructions  to  be  given  to  the  jury,  before  such 
instroctions  are  read  to  the  jury. 

(b)  Where  connsel  for  a  defendant  in  a  crim- 
inal case  request  permission  to  be  heard  upon 
the  law  of  the  case,  before  the  instructions 
ire  r^  to  the  jury,  and  this  request  Is  refused 
by  Uie  court,  such  refusal  will  operate  aa  an 
eiception  to  each  and  every  paragraph  contained 
in  the  instructions,  and  as  a  request  to  give 
proper  instructions  in  behalf  of  the  defendant 
npon  every  issue  arising  from  the  evidence  be- 
fore the  juiy. 

ic)  Where  tbe  record  discloses  the  tact  that 
coansel  for  a  defendant  In  a  criminal  case  has 
ret|ueated  permission  to  t>e  heard  upon  tbe  law 
of  tbe  case  before  tbe  charge  of  the  court  is 
read  to  tihe  Jury*  and  this  leqaest  has  been  re- 
fiued  by  the  truil  court,  it  will  then  become  the 
duty  of  this  court  to  carefully  scrutinize  the  In- 
atmadoDs  given  for  errors,  both  of  omission 
and  conuniisfon.  and,  if  any  such  errors  ap- 
pear which,  in  the  light  of  the  entire  record, 
may  have  operated  to  the  injury  of  the  appel- 
lant, tbe  judgment  of  the  lower  court  will  be 
let  aaide  and  a  new  trial  will  be  granted,  wheth- 
er inch  error  was  excepted  to  or  not. 

(d)  It  is  error  to  instruct  the  jury,  upon  the 
subject  of  alibi,  that  It  Is  the  duty  of  the  de- 
fendant to  introduce  a  sutGcient  amount  of  evi- 
dence to  aatisfv  the  jtiry  that  be  was  elsewhere 
■t  the  time  of  the  commisaioD  of  the  ofEense, 


and  also  to  instruct  the  Jury  that  if  tfa^  believe 
that  the  defendant  has  ■successfully  established 

an  alibi  they  should  acquit  Lim. 

(e)  For  a  correct  instruction  on  tbe  subject 
of  alibi,  see  opinion. 

(f>  It  is  a  general  principle  of  law  Id  a  crim- 
inal case  that  a  defendant  is  entitled  to  be 
tried  on  legal  evidence  alone,  and  to  have  his 
guilt  determined  by  the  jury  upon  correct  in- 
stnictions  as  to  the  law ;  but  it  does  not  neces- 
sarily follow  that  every  error  in  tbe  admission 
or  rejection  of  testimony  and  in  tbe  instructions 
to  the  jury  will  be  ground  for  a  reversal.  In 
order  to  cwistitute  ground  for  a  reveranl,  an  er- 
ror must  relate  to  some  material  matter,  and 
must  result  in  depriving  the  defendant  of  some 
substantial  right  to  bis  injury. 

(5)  For  facts  stated  In  the  opinion,  under 
which  an  error  in  the  charge  of  the  court  upon 
the  subject  of  alibi  was  not  mRterial  and  con- 
stituted harmless  error,  see  opinion. 

(b)  Mere  irregularities  occurring  in  the  trial 
of  a  case  which  did  not  affect  the  material  is- 
sues of  the  case,  and  which  did  not  deprive  the 
defendant  of  a  substantial  right  to  his  injury, 
are  not  ground  for  a  reversal. 

(i)  Tbe  mere  fart  that  the  deceased  may  have 
been  a  bad  man  will  not  of  itself  constitute  ei-- 
ther  justification  or  mitigation  for  taking  his 
life. 

[Vm.  Note.— For  other  esses,  see  Criminal 
lAw,  Cent.  Dig.  H  1655,  1656. 183.1-1857,  26fl»- 
2G70.  3OS5~30S0;  Dec,  Dig.  gS  m.  775,  778, 
1056,  1165,  1172:«  Homicide,  Cent.  Dig.  {  131 ; 
Dec.  Dig,  i  101*1 

(Adenoma  BvtMiu  tv  Bdiioriat  Bialf.) 

3.  WO^DS  AKP  Pa&ASES— "Matibial." 

Webster  defines  "material"  to  be  something 
"of  solid  or  weighty  character;  substantial ;  of 
consequence;  not  to  be  dispensed  with;  im- 
portant; apedfic;  especially  law,  such  as  does 
or  would  affect  the  determination  of  a  case,  tbe 
effect  of  an  instrument,  or  tbe  like;  constitut- 
ing a  matter  that  is  entitled  to  consideration; 
such  as  must  be  conaldered  In  deciding  a  case 
on  ita  merits." 


[Bd.  Note.— For  other  definltlona, 
and  Phrase^  vol.  6,  p,  4404.] 


Words 


AK>eal  from  IMstrlct  Court,  Jefferson  Coun- 
ty ;  Rojr  Hoffman,  Judge  -peo  tern. 

Bo&  Thompson  was  convicted  of  murdWt 
ana  appeals.  Afllrmed. 

Appellant  was  convicted  of  murder  in  the 
district  court  of  Jefferson  county,  and  bis 
punishment  was  assessed  at  coufliiement  in 
the  penitentiary  for  life.  The  facts  are  fully 
stated  in  tbe  opinion.  On  the  trial,  the 
court  Inatrncted  tbe  jniy  as  follows: 

"Gentlemen  of  the  Jury: 

"In  this  case  the  state  of  Oklahoma  prose- 
cutes the  defendants  Tom  Gilstrap,  Press 
Morgan,  and  Bob  Thompson  by  Information 
charging  murder.  It  is  alleged  substantially 
in  the  Information  that  Tom  Qllstrap,  Press 
Morgan,  and  Bob  Thompson  did.  in  Jefferson 
county,  and  in  tbe  state  of  Oklahoma,  on  or 
about  tbe  14th  day  of  March,  1910,  and 
anterior  to  the  presentment  of  tbe  Informa- 
tioQ  herein,  commit  tbe  crime  of  murder 
In  the  manner  and  form  as  follows,  to  wit: 
That  said  Tom  Oilstrap.  Press  Morgan,  and 
Bob  Thompson,  persons  then  and  there  being. 
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did  tben  and  thore  anlawfnlly,  purposely* 
willfully*  felonioiuly,  and  with  malice  afore- 
thougbt,  and  witbont  authority  of  law,  and 
with  a  premeditated  design,  then  and  there 
to  effect  the  death  of  one  Clint  Prultt,  did 
then  and  there,  at  and  within  the  county  of 
Jefferson,  state  of  Oklahoma,  make  an  as- 
sault on  the  Bald  Clint  Prultt  with  a  certain 
gun  or  pistol ;  and  that  the  dtf  endant  Tom 
tillstrap,  with  a  certain  gun  or  revolTlng 
pistol,  thai  and  there  charged  and  loaded 
with  gunpowder  and  leaden  bullets,  which  he, 
the  said  Tom  Gllsteap,  thm  and  there  had 
and  held  at  and  towards  the  said  Clint  Prultt, 
then  and  there  purposely,  willfully,  felonl- 
«uBly,  and  of  hla  malice  aforetho^it,  and 
without  authorltr  of  law,  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
said  Clint  Prultt,  did  shoot  off  and  discharge 
said  gun  or  pistol  at,  upon,  and  against  the 
said  Clint  Prultt,  thereby  shooting  a  leaden 
JtiuUetinto  and  through  the  body  of  him,  the 
said  Clint  Prultt,  a  mortal  wound,  of  which 
said  mortal  wound,  so  inflicted  In  manner  and 
form  as  aforesaid,  and  so  Inflicted  with  In- 
tent and  purpose  as  aforesaid,  he,  the  said 
Clint  Prultt,  In  the  said  county  of  Jefferson, 
and  state  of  Oklahoma,  on  the  16th  day  of 
Alarch,  1910,  did  die ;  and  tiiat  the  aforesaid 
Press  Uoi^n  and  Bob  Thompson  then  and 
there  unlawfully,  purposely,  willfully,  felo- 
niously, and  of  their  malice  aforethought, 
and  without  authority  of  law,  and  with  a 
premeditated  design  to  effect  the  death  of 
the  said  Clint  Prultt,  were  present,  aiding, 
helping,  abetting,  comforting,  assisting,  main- 
taining, and  advising  the  murder  aforesaid, 
hi  the  manner  and  form  as  aforesaid,  to  do, 
commit,  and  perpetrate  said  murder,  and 
tbey,  the  said  Tom  Otlstrap,  Press  Morgan, 
and  Bob  Thompscm,  him,  the  said  Clint 
Prultt,  in  the  manner  and  by  the  means 
aforesaid,  nnlawfuly,  purposely,  willfully, 
feloniously,  and  of  their  malice  aforethought, 
and  witbout  authority  of  law,  and  with  a 
premeditated  design  to  effect  the  death  of 
the  said  Clint  Prultt,  did  kill  and  murder, 
oontrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

"To  this  information  the  defendants  have 
each  entered  his  plea  of  not  guilty. 

"(2)  You  are  instructed  that  a  severance 
has  been  granted  as  to  the  defendant  Bob 
Thompson,  and  he  Is  being  tried  alone  and 
separately  for  the  offense  charged  In  the  In- 
formation, 

"(3)  Tou  are  Instructed  that  under  this 
Information  and  in  this  case  the  btirden  of 
proof  Is  upon  the  state  to  prove  all  the  ma- 
terial allegations  of  the  Information  by  le^al 
evidence,  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt,  and  if  the  state 
has  done  so,  then  your  verdict  should  be 
guilty.  But  if,  after  a  careful,  candid,  and 
Impartial  Investigation  of  all  the  evidence, 
facts,  and  circumstances  adduced  upon  the 
trial,  you  entertain  a  reasonable  doubt  as  to 


any  material  allegation  of  this  Information, 
then  you  ahonld  find  the  defendant  not 
guilty. 

"You  are  further  instructed  that  the  de- 
fendant Ib  presumed  to  be  Innocent  of  the 
crime  of  murder,  until  enCh  material  fact 
neceasary  to  consUtttte  such  crime  la  iwoved 
by  competent  evidence  to  the  satisfaction  of 
the  Jury  beyond  a  reasonable  doubt  Notb- 
ing  can  be  presumed  or  taken  by  implication 
against  the  defendant,  but  every  presumption 
of  law  is  in  favor  of  his  innocence ;  and.  If 
after  a  careful,  candid,  and  Impartial  Inves- 
tigation of  all  the  testimony,  facts,  and  cir- 
cumstances appearing  in  evidence  upon  the 
trial  you  entertain  a  reasonable  doubt  aa  to 
the  defendant's  guUt,  It  Is  your  iuty  to  re- 
turn a  verdict  of  not  guilty. 

"(4)  Homicide  ia  the  killing  of  one  human 
being  by  another. 

"(5)  Homicide  is  murder  In  the  following 
cases: 

"(1)  Whm  perpetrated  without  authority 
of  law,  and  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  any 
other  human  being. 

"(2)  Wtam  perpetrated  by  an  act  imminent- 
ly dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  al- 
though wUhout  any  premeditated  deslgu  to 
effect  the  death  of  any  particular  person 
or  individual. 

"&)  When  perpetrated  without  design  to 
effect  death  by  a  person  ^gaged  In  the  com- 
mission of  a  felony. 

"(6)  Homidde  Is  Justlflable  when  commit- 
ted by  any  person  when  resisting  any  attempt 
to  murder  such  person;  or  to  commit  any 
felony  upon  him  or  her,  or  upon  or  in  any 
dwelling  house  which  such  person  Is;  or, 
when  committed  In  the  lawful  defense  of 
such  person,  or  of  his  or  her  husband,  wife, 
parent,  child,  mastw,  mistress,  or  servant, 
when  there  Is  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony,  or  to  do 
some  great  personal  Injury,  and  Imminent 
danger  of  such  design  being  accomplished. 

"(7)  Homicide  Lei  excusable  in  the  follow- 
ing cases: 

"When  committed  by  accident  or  misfor- 
tune, In  lawfully  correcting  a  child  or  serv- 
ant, or  in  doing  any  other  lawful  act,  by 
lan^ul  means,  with  usual  and  ordinary  cau- 
tion, and  without  any  unlawful  intent 

"When  committed  by  accident  and  misfor- 
tune In  the  heat  of  passion  upon  any  sudden 
and  sufficient  provocation,  or  upon  a  sudden 
combat,  provided  no  undue  advantage  Is  fall- 
en, nor  any  dangerous  weapon  used,  and  that 
the  killing  Is  not  done  In  a  cruel  or  unusual 
manner. 

"(8)  You  are  Instructed,  gentlemen  of  the 
jury,  that  If  you  find  the  defendant  guilty 
of  murder,  It  will  be  your  duty  to  determine 
by  your  verdict  whether  the  punishment 
shall  be  death  or  Imprlfwnment  for  life  in 
the  state  penitentiary,  and  the  judgment  of 
the  court  shall  be  In  accordance  therewith. 
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A  desire  to  effect  death  la  Inferred 
from  the  ftict  of  the  kUilng,  nnlesB  the  cir- 
cumstances raise  a  reasoiiable  doubt  whether 
sDcb  deslffQ  existed. 

"A  design  to  effect  death  sofBdent  to  con- 
stltnte  murder  may  be  formed  tnstantlr  be- 
fore commlttlns  the  act  by  whldi  It  la  car- 
ried into  execution. 

"Homicide  committed  with  a  design  to  ef- 
fect death  la  not  the  less  murder  becanse  the 
perpetrator  was  In  a  state  of  anger  or  vol- 
untary Intoxication  at  the  ttme. 

"(IQ^  The  Jnry  are  Instructed  that  In  ar^ 
living  at  a  verdict  In  this  case  they  are  to 
be  goTemed  by  the  evidence  that  is  permit- 
ted by  Uie  court  to  go  to  the  jury,  and  that 
TOO  are  to  entirely  disregard  any  Question 
tbat  may  be  asiced  by  the  counsel  to  which 
tlie  conrt  has  sustained  an  objection;  and 
tliat  the  Jnry  are  to  entirely  disregard  and 
pat  from  their  minds  any  statement  of  conn- 
set,  if  any  such  there  be,  If  such  statements 
are  not  based  upon  the  evidence  In  the  case, 
or  TCbicb  are  not  a  reasonable  and  fair  de- 
dnctioQ  from  tlie  evidence  in  the  case,  and 
the  law  as  given  to  you  by  the  court. 

"(11)  Ton  are  Instructed  that  a  witness 
may  be  Impeachable  by  showing  by  other 
competent  witness  qr  witnesses  than  any  wit- 
ness  bas  made  statements  relative  to  mate- 
rial matters  out  of  court  different  to  those 
made  upon  the  stand,  or  by  showing  by  other 
competent  witness  or  witnesses  that  the  rep- 
Qtetion  of  any  witness  in  the  community  in 
which  he  lives  for  truth  and  veracity  Ifi  bad. 

**If  you  find  that  any  witness  has  been 
successfully  Impeached  or  had  willfully  tes- 
tified falsely  relative  to  any  material  mat- 
ter, you  may  disregard  all  of  the  testimony 
of  such  witness  or  witnesses  except  In  so  far 
aa  the  same  may  be  corroborated  by  the  tes- 
amony  of  any  other  credible  witness  or  wit- 
nesses, or  by  some  other  fact  or  drcumstanc- 
es  appearing  upon  the  trial. 

"(12)  All  persona  concerned  In  the  com- 
mission of  crime,  whether  they  directly  com- 
mit the  act  constituting  the  offense  or  aid 
or  abet  in  its  commission,  though  not  pr^- 
ent,  are  principals,  and  are  prosecuted  and 
puDiEhed  as  such. 

"(LI)  You  are  further  Instructed  that  a 
conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  be  be  corroborated 
by  Bnch  other  evidence  as  tends  to  convict 
tbe  defendant  nith  the  commission  of  the 
offense  and  the  corroboration  Is  not  sufficient 
If  It  merely  shows  the  commission  of  the  of- 
fense, or  the  circumstances  thereof. 

"(14)  The  defendant  has  Interposed  In  this 
case  as  one  of  his  defenses  what  is  known  In 
law  as  an  alibi — that  la,  that  the  defendant 
was  at  another  place  at  the  time  of  the  com- 
mission of  the  crime ;  and  the  court  Instructs 
yon,  gentlemen,  that  such  a  defense  Is  proper 
and  legitimate,  but  you  are  instructed  that 
vba  the  defendant  Interposes  an  alibi  aa  a 
deCenae  It  becomes  the  duty  of  the  defendant 


to  Introduce  a  sufficient  amount  of  evidence 
In  support  of  hla  alibi  to  reasonably  satisfy 
you  tliat  he  was  elsewhere  at  the  time  of  the 
conunlsalon  of  the  offense.  But  the  burden 
Is  not  upon  the  defendant  to  establish  the 
same  to  your  entire  satisfaction.  All  the  evi- 
dence bearing  upon  this  point  should  be  care- 
fully considered  by  you,  and  If,  after  a  care- 
ful consideration  of  all  of  the  evidence,  you 
believe  that  the  defendant  has  successfully 
established  an  alibi,  or  have  any  reasonable 
douht  as  to  whether  the  defendant  was  In 
some  other  place  when  the  crhne  was  com- 
mitted, you  should  give  the  defendant  the 
benefit  of  the  doubt,  and  find  him  not  guilty. 

"(16)  The  court  instructs  the  Jury,  as  a 
matter  of  law,  that  a  conspiracy  is  a  combi- 
nation of  two  or  more  persons  by  some  con- 
cert of  action  to  accomplish  some  criminal 
or  unlawful  purpose,  or  some  purpose,  not  in 
itself  criminal  or  unlawful,  by  ciimlnal  or 
unlawful  means. 

"The  court  charges  the  jury  that  before 
you  can  convict  the  defendant  upon  the  the- 
ory of  a  conspiracy  between  the  defendant 
and  Tom  Ollstrap  and  Press  Morgan,  his  al- 
leged associates,  you  must  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  and  to  a 
moral  certainty,  that  they  conspired  togeth- 
er,  before  the  shot  was  fired,  to  do  some  un- 
lawful act,  or  to  do  some  lawful  act  in  an 
unlawful  manner,  and  that  the  fatal  wound 
was  Inflicted  by  one  of  them,  and  In  further- 
ance of  the  purpose  for  which  they  had  con- 
spired. 

"(16)  The  court  instructs  the  Jury,  as  a 
matter  of  law,  that,  while  it  Is  necessary, 
in  order  to  establish  a  conspiracy,  to  prove 
a  combination  of  two  or  more  persons,  by 
concerted  action,  to  accomplish  the  criminal 
or  unlawful  purpose  alleged  in  the  Informa- 
tion, yet  it  is  not  necessary  to  prove  that  the 
parties  ever  came  together  and  entered  into 
any  formal  agreement  or  arrangement  be- 
tween themselves  to  effect  such  purpose;  the 
combination,  or  common  design,  or  object, 
may'be  regarded  as  proved,  if  the  jury  be- 
lieve from  the  evlde^^ce,  beyond  a  reasonable 
doubt,  that  the  parties  charged  were  actually 
pursuing,  in  concert,  the  lawful  object  stated 
in  the  information,  whetlter  acting  separate- 
ly or  together,  by  common  or  different  means, 
providing  all  were  leading  to  the  same  un- 
lawful result 

"(17)  If  two  or  more  persons,  moved  and 
Influenced  by  a  common  intent  and  purposie 
to  feloniously  assault  another  with  deadly 
weapons  and  take  his  life,  and  each  knows 
of  the  common  felonious  Intent  and  purpose 
of  the  other  to  make  such  a  felonious  assault 
upon  such  person,  and  take  his  life,  then  the 
law  says,  under  such  circumstances,  the  act 
of  one  Is  the  act  of  all  the  assailants;  the 
shot  of  one  is  the  shot  of  all ;  they  are  all 
responsible,  under  such  circumstances,  for 
the  acts  of  each  other. 

"(18)  Ton  are  the  sole  and  exduslre  jhdg- 
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ea  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  but  you  are 
bound  by  the  law  as  given  to  you  by  the 
court.  And  you  are  Instructed  that  where 
two  or  more  witnesses  testify  directly  oppo- 
site to  each  other  you  are  not  bound  to  re- 
gard the  weight  of  evidence  as  evenly  bal- 
anced, but  In  determining  the  weight  and 
credit  that  should  be  given  to  the  testimony 
of  any  witness  yon  may  take  Into  considera- 
tlon  his  appearance  upon  the  stand,  and  In 
the  presence  of  the  court  and  jury,  lils  man- 
ner of  testifying,  his  apparent  candor  and 
fairness,  or  lack  of  the  same,  his  Intelli- 
gence, or  lack  of  Intelligence,  his  relation  to 
the  parties,  his  opportunities,  or  laclc  of  op- 
portunities, for  seeing  and  knowing  the  facts 
about  which  he  testifies,  his  interest  or  lack 
of  interest,  in  the  result  of  the  action,  and, 
together  with  all  of  the  other  facts  and  cir- 
cumstances appearing  upon  the  trial,  deter- 
mine the  weight  and  credit  that  should  be 
given  to  the  testimony  of  any  witness,  and 
give  credit  accordingly. 

You  are  instructed  that  you  must 
consider  these  instructions  all  together;  you 
have  QO  right  to  consider  any  part  or  parts 
of  the  same,  to  the  exclusion  of  other  por- 
tions thereof. 

"(20)  When  yon  shall  have  retired  to  your 
Jury  room,  you  will  select  one  of  your  num- 
ber as  foreman,  who  will  preside  over  your 
deliberations,  and  when  you  have  all  agreed 
upon  a  verdict  he  will  sign  It  as  such,  and 
you  win  all  return  with  the  same  Into  court. 

"(21)  You  are  further  Instructed  that  your 
verdict  and  must  be  unanimous;  unless  you 
all  agree,  no  verdict  can  be  found. 

"After  the  argument  of  counsel,  forms  of 
verdict  will  be  handed  you  by  the  Judge." 

Bridges  &  Vertress,  for  appellant  Smith 
O.  Matson,  Asst  Atty.  Gen.,  A.  C.  Cmce,  and 
W.  I.  GUbert,  for  the  State. 

FCBMAN,  P.  J.  [1]  First  The  first  as- 
slgnmeDt  of  error  complains  of  the  action  of 
the  court  in  admitting  the  testimony  of  Miss 
lola  Moore,  which  was'aa  follows: 

"Q.  Do  yoo  know  where  Dick  Thompson 
was?  A.  He  was  on  the  front  porch.  Q. 
Did  you  see  him  after  the  sliootlng!  A.  I 
did.  He  came  to  tbe  front  door,  and  I  open- 
ed the  door  and  told  blm  to  come  In.  Q, 
Immediately  attet  the  shooting?  A.  Yes, 
sir.  Q.  When  Dick  came  to  the  door,  bow 
long  was  It  after  the  shooting?  A.  We  had 
Just  gone  Into  Mrs.  Clark's  room,  and  I 
walked  back  and  opened  the  door,  and  I  says, 
'Dick,  come  In;  yon  might  get  shot ;'  and  he 
said —  By  the  Court:  Was  Mr.  Thompson 
there?  By  the  Witness:  Ko,  sir.  By  the 
Court:  How  long  after  the  shooting  waa  it 
that  you  heard  this  exclamation  made  by 
Dick  Thompson?  By  tbe  Witness:  Just  a 
few  minutes.  By  tbe  Court:  Aboat  bow 
long?  Witness:  Ten  or  fifteen  minutes.  By 
the  Court:  Do  you  know  where  the  shooting 


Is  alleged  to  have  been?  Witness:  Yes,  sir. 
By  the  Court:  How  far  was  it  from  where 
this  exclamation  waa  heard?  Witness:  About 
as  far  as  from  here  to  the  post  office,  I 
guess.  Q.  What  was  it  he  said  when  you 
told  him  to  come  In  the  door?  A  He  said, 
'I  want  to  go  down  there  to  town.'  Q. 
What  was  he  doing?  A.  He  was  crying,  and 
he  wanted  to  go  where  the  shooting  was, 
and  I  told  blm  not  to  do  It,  and  be  says, 
'I  guess  if  it  was  your  papa  you  would 
want  to  go,  too.'  Q.  Anything  else?  A.  Yes, 
sir ;  and  In  the  meantime  he  Just  says  that 
tbe  old  man  has  draie  this,  and  he  wanted 
to  go  where  the  shooting  was,  and  Mrs.  Clark 
and  I  were  trying  to  get  him  to  stay.  By- 
Mr.  Vertfess:  I  move  that  the  evidence  be 
excluded  from  the  Jury,  and  that  they  he 
Instructed  not  to  consider  It  By  the  Court: 
Gentlemen  of  the  Jury,  the  court  will  ex- 
clude this  testimony.  You  are  not  to  con- 
alder  It  in  your  deliberations  of  the  case." 

Defendant  objected  to  all  of  this  testi- 
mony and  excepted  to  the  action  of  the  court 
In  admitting  the  same. 

The  testimony  In  this  case  shows  that  tbe 
defendant.  Bob  Thompson,  had  for  several 
months  prior  to  the  homicide  been  stopping 
at  the  boarding  house  kept  by  Mrs.  Clark, 
and  that  a  short  time  before  the  shooting 
defendant  Boh  Thompson  left  his  son,  Dick 
Thompson,  at  said  boarding  house,  and  re- 
quested Mrs.  Clark,  the  proprietress,  to  keep 
tbe  boy  at  the  house.  The  testimony  in  tbe 
case  further  shows  that  Tom  Gllstrap  fired 
the  fatal  shot,  and  the  theory  of  the  state 
was  that  a  conspiracy  existed  between  de- 
fHidant  Bob  Thompson  and  the  said  Glistrnp 
to  kill  the  deceased,  and  that  Bob  Thompson 
waa  present  when  tbe  fatal  shot  was  fired, 
encouraging  tbe  defendant  Gllstrap  in  fur- 
therance of  their  common  designs  to  kill  the 
deceatied.  On  tbe  part  of  tbe  defendant,  it 
was  contended  that  there  was  no  conspiracy, 
and  that  be  was  not  preset  at  the  time  of 
the  killing,  but  that  be  was  at  Mrs.  Clark's 
boarding  bouse  when  the  fatal  shots  were 
fired.  We  think  that  the  effect  of  this  evi- 
dence was  to  prove  that  the  defendant  waa 
not  at  Mrs.  Clark's  boarding  house  when 
the  fatal  diSIcnlty  occurred.  With  tbe  ex- 
ception of  tbe  last  answer  of  tbe  witness, 
tbe  evidence  waa  proper  as  against  the  oN 
JectlouB  made.  If  this  court  Is  going  to  re- 
verse a  conviction  because  a  witness  may 
voluntarily  state  Improper  matters,  and 
when  such  Improper  testimony  is  promptly 
excluded  by  t^e  trial  court,  no  couvlctltm 
could  stand.  As  soon  as  this  objectionable 
testimony  was  given.  It  was  excluded  by  tbe 
court,  and  tbe  Jniy  were  instructed  not  to 
consider  It  in  tbelr  dellb^atloiis.  This  was 
all  tbe  court  could  have  done. 

Under  the  first  ssBignment  of  error,  coun- 
sel for  appellant  further  complains  of  the 
action  of  the  court  In  refusing  to  sustain  tbe 
objections  of  tbe  dtfendant  to  the  following 
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teltlniony:  ''Q.  Ulas  lola,  did  yoa  see  Tom 
GUstrap  that  day  any  tline  before  the  kUl- 
Ingl  A.  I  did.  Q.  Where?  A.  At  the  hotel. 
Q.  Did  you  hear  any  conTersatlon  betweoi 
blm  and  any  one  else^  with  reference  to  Glint 
Pmittf  By  Ifr.  Vertresa:  We  object,  be- 
GtoM  ifa  between  Tom  GUBtrap  and  some 
one  else,  and  dont  hare  any  connection 
with  the  defendant,  Bob  Thompson.  By  the 
Conrt:  Objection  OTerruled.  By  BIr.  Ver- 
tress:  We  except  Q.  Did  yon  hear  a  state- 
ment  made  by  him?  A.  I  heard  him  and  Mrs. 
dark  talking  at  the  table,  In  the  dining 
room,  and  I  came  In  with  a  cnp  of  coffee  for 
Urn,  and  I  heard  him  tell  Mrs.  Clark  that 
it  would  be  an  honor  to  him  or  any  one  else 
to  km  aint  Pmltt  By  Mr.  Vertress:  I 
move  that  answer  be  stricken  out,  as  har- 
ing  no  connection  with  the  defoidant,  Bob 
Thompson.  By  the  Court:  Do  yon  expect  to 
ahow  the  connection,  Mr.  Cruce?  By  Mr. 
Crnce:  Tes,  sir.  By  the  Court:  I  wlUoTer- 
nde  It  then.  By  Mr.  Vertress:  To  which 
ruling  of  the  court  the  defendant  excepts.** 

It  Is  true  that  at  the  time  that  this  evi- 
dence was  Introduced  the  state  had  not  of- 
fered any  evidence  of  a  conspiracy  between 
appellant  and  his  cod^endant,  Tom  Gilstrap, 
to  UH  the  deceased,  and  the  evidence  was 
admitted  upon  the  promise  of  tiie  state  to 
connect  this  testimony  with  the  defendant 
We  think  that  this  is  a  dangerous  practira, 
and  ibonld  not  be  oicoureged.  If  Uie  state 
la  pennltted  to  get  inoompetent  evidence  be- 
fore a  Jury  upon  the  promiee  of  a  prosecut- 
ing attom^  to  conned:  it  with  the  defend- 
ant, and  be  falls  to  do  so.  Impressions  m^ 
be  made  upon  the  Jury  which  it  would  be 
dlfflcnlt  if  not  impossible,  to  destroy  by  In- 
stmctitMis  from  the  conrt  that  tbey  riiould 
not  consider  such  testimony.  In  the  case  <tf 
Stnrste  T.  State.  2  OkL  Cr.  386,  102  Pae.  60, 
tUa  court  said:  "In  the  case  of  Devore  v. 
Territory  of  Oklahoma,  2  OU.  tS06,  87  Pac; 
1002,  it  was  held  that  sndi  evidence  mlg^t 
be  Introduced  before  there  was  any  evidence 
of  iodi  acting  together  by  the  defendant 
and  the  persona  whose  acts  and  statements 
vae  BO  admitted  in  erldatce,  up<m  the  prom- 
lae  of  the  county  attorn^  that  sudt  acting 
together  will  subsequent^  be  shown.  To 
iment  what  we  conceive  to  be  questionable 
praeOce  In  the  fntur^  we  would  advise  the 
trial  courts  against  pursuing  this  course. 
The  safe  rule  Is  to  require  some  evidence 
of  ndi  acting  together  b^re  the  acts  and 
declarations  of  others  concerned  in-  the  com- 
mission of  an  offense  are  admitted  in  evl- 
doice,  whrai  mcb  acts  were  not  committed 
or  itatements  were  not  made  in  the  presence 
of  the  defendant*' 

If  It  Is  made  to  appear  In  this  court  that 
incompetent  and  damaging  testimony  has 
been  introduced  against  a  defendant  upon 
a  promise  of  a  prosecuting  attorney  to  sub- 
seqoeotly  connect  this  testimony  with  the 
defendant,  and  this  connection  is  not  made, 
n  would  fed  strongly  Inclined  to  reverse  a 


conviction  upon  the  ground  that  the  Jury 
may  have  been  influenced  by  sndi  Improper 
testimony,  notwithstanding  the  instructions 
of  the  court  that  they  diould  not  consider  It 
We  know  that  promises  to  connect  testimony 
are  often  made  in  good  faith,  when  through 
overzeal  counsd  may  be  mistaken  as  to  the 
^ect  of  the  testimony  by  which  they  expect 
to  make  this  connection.  Upon  the  other 
hand.  It  gives  attorneys  who  are  Indlfterent 
as  to  the  means  by  which  they  get  a  ver- 
dict an  opportunity  to  Inflict  Irreparable  in- 
jury upon  their  (^pon^ts.  If  trial  courts 
will  persist  in  allowing  testimony  to  be  pre- 
maturely introduced,  upon  the  ground  Uiat 
the  competency  of  such  testimony  will  be 
made  to  appear,  they  Oo  so  at  th^r  peril. 
If  the  competency  of  the  testimony  is  subse* 
qnently  made  to  appear,  the  error  will  be  im- 
material and  harmless;  but  if  this  is  not 
done,  and  the  testimony  is  material  and 
damaging  to  a  defendant  we  doubt  If  any 
Instruction  by  a  trial  court  could  do  away 
with  the  Injury  which  has  been  done  to  a  de- 
fendant by  such  testimony,  and  a  new  trial 
should  be  granted.  Tn  this  case  the  error  of 
the  court  in  admitting  the  testimony  as  to 
statements  made  by  Tom  Gilstrap  was  cured 
by  testimony  which  was  afterwards  admit- 
ted, and  which  clearly  proved  a  deliberate 
and  cowardly  conspiracy  between  Gilstrap 
and  the  defendant  to  kill  the  deceased.  The 
error  of  the  court  therefore.  In  premature- 
ly admitting  his  testimony  became  Immate- 
rial and  harmless. 

.  [t]  Second.  The  only  serious  question  in 
this  case  grows  out  <tf  the  following  state- 
ment which  we  find  in  the  record:  "Now, 
on  this,  the  28th  day  of  October,  1910,  the 
evidence  in  the  case  of  the  State  of  Oklahoma 
V.  Robert  ^niompson  was  conduded,  and 
whereupon  the  court  Immediately  oommenf»d 
reading  his  charge  to  the  Jury,  and  there- 
upon the  attorneys  for  the  deCraidant  asked 
permission  (tf  the  court  to  be  allowed  to 
examine  and  inspect  the  cha^  for  the  pur- 
pose of  objecting  and  excepting  to  such  part 
thereof  as  they  might  deem  objectionable, 
whoeupon  the  court  Infbrmed  the  attom^s 
for  the  defendant  that  th^  could  take  a  goi- 
eral  exception  to  the  charge  as  a  whole,  and 
did  not  submit  said  cha^  to  the  attorneys 
foif  the  defendant" 

Section  20  of  artlde  2,  our  Constitution, 
provides  that  In  all  criminal  prosecutimis  the 
accused  "shall  have  the  right  to  be  heard 
by  himself  and  counsel."  This  clearly  mains 
that  In  criminal  prosecutions  In  Oklahoma 
the  defendant  has  a  right  to  be  beard  upon 
all  matters  and  questions  which  are  material 
to  his  defense,  and  ttiat  It  la  wror  for  a  conrt 
to  refuse  to  allow  counsel  for  a  defendant  in 
a  criminal  ease  to  be  heard  upon  the  law  of 
the  cas^  as  well  as  upon  the  facts  of  the 
case.  In  the  case  of  Bontdier  v.  Stete,  4 
Okl.  Cr.  586,  112  Pac.  7«2,  this  court  said: 
"Counsel  for  the  defotse  have  the  right  to  be 
heard  in  the  trial  conrt  u^ran  the  law,  as 


Digitized  by 


1 


222 


11T  PACIFIC  BEPOBTBB 


<OW. 


well  as  apon  the  facta.  Tbis  Is  fair  to  all 
parties  coocerned,  and  Is  necessary  to  the 
proper  admiulstratlon  of  Justice.  It  gives 
the  Judge  an  opportunity  to  correct  any  er- 
rors which  he  may  have  made,  and  it  gives 
the  county  attorney  an  opportunity,  if  he 
thinks  the  charge  of  the  court  is  erroneous,  to 
Join  with  the  defendant  in  requesting  that 
such  error  be  corrected.  If  counsel  desire 
to  make  objections  to  the  instructions  which 
the  court  proposes  to  give  to  the  Jury,  and 
requests  permission  to  do  so,  It  would  be  er- 
ror on  the  part  of  the  trial  court  to  rtf  use 
to  give  coupsel  such  opportunity." 

But,  even  if  It  were  not  for  the  constitu- 
tional provisions  above  quoted,  paragraph  5  of 
section  6823  of  Snyder'S  Comp.  Laws  of 
Okla.  1909  clearly  contemplates  that  counsel 
for  a  defendant,  whenever  they  bo  desire, 
should  be  given  by  the  trial  court  an  op- 
portunity to  be  heard  upon  questions  of  law 
Involved  in  the  Instructions  of  the  court  to 
the  Jury.  Said  section  is  as  follows:  "When 
the  evidence  is.  concluded,  the  attorneys  for 
the  prosecution  may  submit  to  the  court  writ- 
ten instructions.  If  the  questions  of  law  in- 
volved in  the  Instructions  are  to  be  argued, 
the  court  shall  direct  the  jury  to  withdraw 
during  the  argument,  and  after  the  argument, 
must  settle  the  instructions,  and  may  give  or 
refuse  any  instructions  asked,  or  may  mod- 
ify the  same  as  be  may  deem  the  law  to  be. 
Instructions  refused  shall  be  marked  In  writ- 
ing by  the  Judge.  If  modified.  n>odlflcation 
shall  be  shown  In  the  Instruction,  and  by  re- 
fusal to  give  instructions  or  the  modification 
thereof,  shall  be  deemed  to  be  excepted  to. 
When  the  Instructions  are  thus  settled,  the 
Jury,  if  sent  out,  shall  be  recalled  and  the 
court  shall  thereupon  read  the  Instructions 
to  the  Jury." 

We  believe  that  the  administration  of  jus- 
tice would  be  greatly  promoted  by  the  recog- 
nition on  the  part  of  the  trial  courts  of  the 
constitutional  and  statutory  right  of  a  de- 
fendant to  be  heard  upon  the  questions  of 
law,  as  well  as  upon  questions  of  fact,  and 
that  thereby  the  reversal  of  many  cases 
would  be  avoided,  and  much  time  and  ex- 
pense would  be  saved  to  the  state.  Experi- 
ence teaches  that  even  the  wisest  and  best 
men  are  sometimes  mistaken  In  their  vl«ws. 
It  matters  not  how  able  and  learned  a  Judge 
may  be,  he  cannot  always,  without  the  as- 
sistance of  counsel,  prepare  instructions 
which  will  fully  and  correctly  present  all  the 
issues  involved  In  a  case  to  a  Jury.  lude- 
pendently  of  the  constitutional  and  statutory 
provisions  above  quoted,  prudence  and  Jus- 
tice would  suggest  that  it  would  be  safest  and 
best,  before  submitting  Instructions  to  a  jury, 
to  call  upon  counsel  for  both  sides  to  point 
out  specifically  what  objections,  if  any,  they 
may  have  to  such  Instructions,  and  to  re- 
quest them  to  suggest  such  additional  iu- 
ftructlons  as  they  may  think  are  necessary.  ] 
It  is  true  that  this  will  take  a  little  time  in  ^ 
the  trial  of  each  case,  but  we  are  of  the  | 


opinion  that  It  would  save  a  great  deal  more 
time  by  preventing  mistakes  and  the  reversal 
of  convictions,  which  would  thereby  be  avoid- 
ed. But,  even  Lf  this  is  not  true,  the  question 
of  time  should  not  be  considered  where  the 
administration  of  Justice  is  at  issue.  We 
must  all  concede  that  no  man  knows  every- 
thing, and  that  even  the  most  humble  and 
Ignorant  man  we  may  meet  on  the  streets 
knows  more  about  some  things  than  we  do. 
It  is  within  the  experience  of  all  judges  that 
valuable  suggestions  often  come  from  tlie 
most  onexpected  sources.  When  a  man  is 
on  trial  for  his  liberty  or  life,  there  sboold 
be  no  undue  haste.  The  proceedings  should 
be  conducted  with  deliberation,  and  every 
opportunity  should  be  afForded  both  parties 
for  furnishing  information  as  to  the  ma£- 
ters  Involved,  either  as  to  facts  or  law.  We 
therefore  earnestly  recommend  that  the  trial 
courts  of  this  state  In  criminal  cases,  before 
Instructing  the  jury,  aCTord  couns^  for  the 
defense  a  reasonable  opportunl^  to  be  beard 
upon  the  law,  as  we  are  of  the  opinion  that 
the  refnsal  to  do  this  when  requested  is 
error;  and  we  also  suggest  that  whatever 
the  right  to  be  beard  upon  the  law  Is  refused 
counsel  for  a  defendant  that  this  BboQld  ap- 
pear by  proper  recitals  In  the  tecoidB,  as 
was  done  In  this  case. 

It  does  not,  however,  necessarily  follow 
that  a  failure  to  comply  with  sack  a  request 
should  In  every  case  result  In  ttie  rereml  of 
a  conviction.  Two  things  mnst  cmcor  bs- 
tote  this  court  will  set  aalde  the  judgmmt 
of  a  lowor  court:  First,  there  must  be  error 
In  the  proceedings  of  a  lower  ooort;  second, 
it  must  appear  from  the  record  that  the  de- 
fendant has  suffered  some  Injury  from  snch 
error.  This  Is  our  settled  policy.  Bee  Bym 
T.  Territory,  1  Okl.  Cr.  688, 100  Paa  201, 103 
Pac.  tf82.  The  ^Cect  of  the  refusal  of  the 
lower  court  to  allow  counsel  for  the  defend- 
ant to  be  heard  upon  the  law  of  the  case, 
when  they  request  this  right,  wlU  be  to 
cause  this  court  to  carefully  scrutinise  tlie 
Instructions  given,  and  if  we  find  that  the 
trial  court  has  omitted  to  correctly  and  fully 
Instruct  the  jury  as  to  every  principle  of  law 
applicable  to  ^e  case,  or  that  any  of  the 
Instructions  given  by  the  court  to  the  jury 
are  erroneous  and  may  have  misled  the  jury 
In  arriving  at  a  verdict,  to  the  Injury  of  the 
appellant,  then  the  Judgment  of  the  lower 
court  will  be  set  bside  and  a  new  trial  grant- 
ed. In  other  words,  where  the  trial  court 
refuses  to  permit  counsel  for  the  defendant 
to  be  heard  upon  the  law  of  the  case,  the 
Instructions  given  will  by  this  court  t>e  care- 
fully examined  for  errors,  both  of  omission 
and  commission,  and  If  any  such  errors  are 
found  tbey  will  be  ground  for  a  reversal 
of  the  jud(;inent,  whether  excepted  to  or  not, 
if  In  the  light  of  the  entire  record  It  appears 
that  such  errors  may  have  operated  to  tbe 
Injury  of  the  appellant;  we  will  therefore 
tieat  each  paragraph  of  the  Instructions  glv- 
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eo  as  tbongh  exceptions  had  been  properly 
saved  to  It 

SsTe  In  one  instancy  ve  r^rd  tiie  In* 
stmcthms  glTen  as  an  admirable  exposition 
of  the  lav  applicable  to  the  facts  of  this 
case.  The  portion  of  the  Instructions  which 
we  t^rd  as  erroneous  la  paragraph  14, 
wbich  Is  as  follows:  "The  defmdant  has  in- 
terposed In  this  ease  as  one  of  bis  defenses 
what  is  known  In  law  as  an  alibi— that  is, 
that  the  defendant  was  at  another  place  at 
the  time  of  the  commission  of  the  crime; 
and  the  court  Instmcte  you,  gentlemen,  that 
SQcb  a  defense  Is  proper  and  legitimate,  bat 
jxm  are  Instmcted  that  when  the  defendant 
Interposes  an  allbl  as  a  defense  It  becomes 
tta  duty  of  the  defendant  to  Introduce  a 
snffident  anxmnt  of  evidence  In  support  of 
his  alfbl  to  reasonably  satisfy  yon  that  he 
was  dsewbere  at  the  time  of  the  commission 
of  the  offense.  But  the  burden  is  not  upon 
the  defendant  to  establish  the  same  to  your 
entire  satltfactlon.  AH  the  evidence  bearing 
upon  this  point  should  be  carefully  coiuld- 
ered  by  you,  and  If,  after  a  careful  oonsld- 
eratlon  of  all  the  evldeuce,  you  l)elieTe  that 
the  defendant  has  successfully  established  an 
alfbl.  or  hare  any  reasonaUe  doubt  as  to 
whether  the  defendant  was  In  some  other 
place  when  the  crime  was  committed,  you 
tbonld  gire  the  defendant  the  benefit  of  the 
doubt,  and  find  bim  not  guilty." 

There  are  authorities  which  sustain  this 
Instruction,  and  we  prestime  that  in  the  hur- 
ry of  the  trial  the  conrt  adopted  this  in- 
rtmctlon  from  some  of  these  authorities. 
We  cannot,  however,  give  It  our  approval, 
hi  our  Judgment,  It  is  contradictory.  Illogical, 
and  utterly  Inconsistent  with  the  true  phH- 
osophy  of  the  law.  In  every  criminal  trial 
the  harden  is  upon  the  prosecution  to  es- 
tablish by  legal  evidence,  and  beyond  a  rea- 
sonable doubt,  every  material  allegation  con- 
tained In  the  Indictment  or  information.  The 
participation  of  a  defendant  In  the  crime 
committed  is  a  material  all^tlon,  and  must 
lie  proven  by  the  state  beyond  a  reasonable 
donbt  When  the  state  has  Introduced  snf- 
Odent  evidence  In  this  point  to  sustain  a 
nniTlction,  it  Is  the  du^  of  the  defendant 
to  Introduce  suflSclent  testimony,  not  to  rea- 
sonably satisfy  the  jury  of  bis  Innocence  or 
to  snffidently  establish  bis  defense,  but  sim- 
ply b)  introduce  sufficient  evidence  to  raise  a 
leawnable  doubt  upon  this  question,  In  the 
Uf^t  of  all  the  testimony  In  the  cas&  This 
Instruction  positively  informed  the  Jury  that 
it  was  "the  duty  of  the  defendant  to  intro- 
duce a  sttffleient  amount  of  evidence  In  sup- 
port of  his  ftlibl  to  reasonably  satisfy  yoti 
he  was  elsewhere  at  the  time  of  the  commls- 
Blon  of  the  offoise."  This  Is  incorrect  in 
tvo  particulars:  First,  it  confines  the  Jury 
to  the  consideration  of  the  testimony  of  the 
defendant  upon  the  subject  of  alibi,  without 
nference  to  the  testimony  on  the  part  of  the 
(tate  as  to  this  matter.  In  other  words.  It 
mattered  not  what  the  state  had  proven  or 


failed  to  prove,  the  defendant  could  only  be 
acquitted  where  be  Intoroaed  the  defense  of 
an  allbl  upon  the  strength  of  his  own  testi- 
mony upon  this  question.  Second.  It  requir- 
ed that  the  testimony  introduced  by  the  de- 
fendant should  reasonably  satisfy  the  Jury 
that  he  was  elsewhere  at  the  time  of  the 
commission  of  the  oCfense.  Neither  at  fhese 
propositions  Is  the  law. 

The  second  paragraph  In  the  Instruction  la 
erroneous,  because  It  required  the  Jury  te 
believe  that  the  defendant  had  anccessfnlly 
establlslied  an  allbl,  before  they  could  ac- 
quit bIm.  It  iB  true  that  the  court  then,  in 
the  altemattve,  stated  that,  if  the  Jury  had 
a  reasonable  doubt  as  to  whether  the  defend- 
ant was  at  such  other  place  when  the  crime 
was  committed,  they  should  give  him  the 
benefit  of  the  doubt,  and  find  him  not  guilty. 
To  a  mind  trained  to  the  use  of  I^I  lan- 
guage and  skilled  In  making  fine  dlstliic- 
tlous,  the  latter  charge  being  In  the  alt^a- 
tlve  would  authorize  a  Jury  to  acquit  the 
defendant  tipon  the  ground  of  reasonable 
doubt  alone.  But  It  must  be  remembered 
that  Juries  of  the  country  have  had  no  such 
training,  skill,  or  experience.  The  Incorrect 
statements  contained  In  this  Instruction  were 
contradictory  to,  and  might  have  been  re- 
garded by  the  Jury  as  limitations  upon,  the 
last  Instruction  ^ven.  The  court  should 
have  Instmcted  the  Jury  £hat:  "The  defend- 
ant has  interposed  in  this  case  as  one  of  his 
defenses  what  Is  known  in  law  as  an  allbl ; 
that  is,  that  the  defendant  was  at  another 
and  different  place  at  the  time  of  the  com- 
mission of  the  crlmeL  The  law  Is  that  such 
a  defense  Is  proper  and  legitimate,  and  that 
the  Jury  should  consider  all  the  evidence 
bearli^  upon  tills  point,  whether  Introduced 
by  the  state  or  the  defendant,  and  that  If, 
after  a  careful  consideration  of  all  the  evi- 
dence in  the  case,  the  Jury  ratertaln  a  rea- 
sonable doubt  as  to  whether  the  defendant 
was  in  such  other  place  when  the  crime  was 
committed,  then  and  in  that  event  the  jury 
should  give  the  defendant  the  benefit  of  the 
doubt  and  acquit  him." 

[3]  It  is  a  general  principle  of  criminal 
law  that  a  defendant  is  entitled  to  be  tried 
upon  1^1  evidence  alone,  and  to  have  his 
guilt  determined  by  the  Jury  upon  correct  in- 
Btructlons  as  to  the  law;  but  It  does  not 
necessarily  follow  from  this  that  every  er- 
ror In  the  admission  or  rejection  of  testimo- 
ny, or  In  the  Instructions  of  the  court  to  the 
Jury,  will  be  ground  for  a  reversal.  If  the 
law  required  absolute  accuracy,  but  few  con- 
victions could  be  sustained.  It  Is  doubtful 
If  a  hotly  contested  and  long  drawn  ouc 
criminal  case  was  ever  tried  without  the 
commission  of  some  error  of  greater  or  mi- 
nor Importance.  When  it  appears  that  an  er- 
ror has  been  committed  In  the  trial  of  a 
criminal  case,  it  must  also  appear  that  the 
error  committed  was  of  a  material  character 
and  deprived  the  defendant  of  a  substantial 
right,  before  it  will  be  ground  for  reversal. 
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Mr.  Webster  defines  "material"  to  be  some- 
tblng  "of  solid  or  weighty  cbaracter;  sub- 
Btantial;  of  consequence;  not  to  be  dispensed 
with;  Important;  specific;  especially  law. 
such  as  does  or  would  affect  the  determina- 
tion of  a  case,  the  effect  of  an  Instrument, 
or  the  like;  coDstltutlng  a  matter  that  Is 
entitled  to  consideration;  such  as  must  be 
considered  In  deciding  a  case  on  Its  merits." 
To  determine  as  to  whether  or  not  the  error 
In  the  Instruction  on  the  subject  of  alibi  in 
this  case  could  or  did  affect  the  determina- 
tion of  the  case  by  the  Jury  Injuriously  to 
the  appellant,  and  was  therefore  material, 
it  is  necessary  that  we  should  consider  all 
the  testimony,  and  If  we  find  therefrom  that 
there  is  ground  to  believe  that  a  different 
verdict  might  have  been  arrived  at  by  the 
Jury,  had  they  been  correctly  Instructed  as  to 
the  alibi,  then  It  will  be  our  duty  to  set  aside 
the  Judgment  and  grant  a  new  trial.  But 
If  the  testimony  clearly  and  conclusively 
shows  that  this  error  could  not  have  Influ- 
enced the  Jury  to  the  injury  of  appellant,  then 
the  error  becomes  immaterial,  and  therefore 
harmless,  and  will  not  constitute  ground  for 
the  reversal  of  the  case. 

The  first  witness  introduced  by  the  state 
was  Miss  lola  Moore.  After  testi^ing  as  Is 
hereinbefore  stated,  she  said  that  shortly 
after  10  o'clock  she  heard  the  shots  which 
resulted  in  the  death  of  the  deceased;  that 
a '  few  minutes  after  this  defendant,  with 
Tom  GUstrap  and  Press  Morgan,  came  to 
the  boarding  bouse  kept  by  Mrs.  Clark,  and 
that  they  all  three  went  into  Mrs.  Clark's 
private  room  and  drank  whisky  there,  and 
she  heard  the  defendant  say  that,  "If  I 
couldn't  beat  that  shooting,  damned  If  I 
didn't  take  out" 

Press  Morgan,  who  had  been  Jointly  indict- 
ed with  the  defendant  and  Tom  Gllstrap,  and 
agatast  whom  the  prosecution  had  been  dis- 
missed, was  next  placed  upon  the  witness 
stand.  He  testified  that  he  was  at  home  In 
the.  town  of  Cornish  on  the  night  when  the 
deceased  was  killed,  and  that  Tom  Gllstrap 
came  to  his  house,  and  that  the  witness  ac- 
companied said  Gllstrap  to  the  Commercial 
Hotel;  that  on  his  way  to  the  hotel  the  witness 
secured  a  pistol  from  Dr.  McCoy,  and  car- 
ried it  with  him;  and  when  he  got  to  the 
hotel  that  the  witness,  Tom  Gllstrap,  and 
the  defendant  all  drank  whisky  together, 
and  that  their  business  In  going  to  the  hotel 
was  to  get  some  whisky  to  drink;  that  after 
drinking  the  whisky  the  witness,  Tom  Gil- 
strap,  and  the  defendant  went  out  In  town; 
that  all  three  of  said  parties  were  armed 
with  pistols;  that  said  parties  went  to  a 
restaurant  and  then  returned  to  the  hotel, 
and  all  took  another  drink;  that  said  par- 
ties again  went  out  in  town  and  found  some 
horses  hitched  to  the  yard  fence  at  the  hotel, 
and  that  defendant  said,  "Let's  turn  those 
horses  loose;  they  haven't  got  any  business 
being  tied,"  and  that  said  parties  then  turned 
the  horsea  loose;  that  the  parties  then  went 


to  a  barber  shop;  that  while  tb^  were  there 
the  parties  who  owned  the  horses  discovered 
that  they  had  been  turned  loose;  that  the 
parties  owning  the  horses  were  the  deceased, 
Pruftt,  a  man  named  Crawford,  and  a  man 
named  Lee;  that  the  parties  who  owned 
the  horses  went  after  them,  and  that  the 
defendant  and  Tom  Gilstrap  followed  the 
parties  who  were  after  the  horses;  that 
Crawford  went  on  in  search  of  the  horses, 
and  that  Lee  and  the  deceased  went  back 
to  town;  that  the  defendant,  the  witness, 
and  Gllstrap  then  returned  to  the  hotel  and 
took  another  drink,  and  then  returned  to 
town  and  went  in  front  of  a  drug  store, 
and  the  defendant  then  said,  "I'll  go  in  and 
see  Pruitt  and  find  out  what  his  business 
here  Is;"  that  the  witness  and  Gllstrap  hid 
themselves  in  an  empty  store  building  on  the 
opposite  side  from  the  drug  store:  that  in 
about  10  minutes  the  defendant  came  back 
and  said  that  he  had  had  tall^  with  the  de- 
censed,  but  that  the  deceased  would  not  go 
any  further  than  the  door,  and  that  he  (the 
defendant)  could  not  find  out  anything,  and 
he  (the  defendant)  couldn't  get  the  deceased 
to  come  out  of  the  bouse,  and  when  the  de- 
fendant reported  this  that  Gilstrap  and  the 
witness  came  out  of  the  house  from  where 
they  were  hiding  and  went  west  below  tbe 
restaurant,  and  the  defendant  went  with 
them,  and  Gilstrap  remarked  that  he  was 
expecting  trouble  with  the  deceased  and 
wanted  us  to  be  near,  so  that  we  could  see 
it;  that  he  said  that  he  would  have  to  kill 
the  deceased  or  the  deceased  would  kill 
him,  and  that  he  wanted  us  to  be  there,  so 
that  we  could  see  it;  that  tbe  defendant  and 
witness  sat  down  on  the  south  side  of  the 
street  and  remained  there  10  or  15  minutes, 
when  Gilstrap  came  and  told  them  to  move 
across  the  street;  that  he  said  that  we  might 
get  shot  if  we  stayed  there;  that  tbe  wit- 
ness and  the  defendant  went  and  sat  on 
the  porch  of  the  barber  shop  about  25  min- 
utes; that  while  they  were  slttlug  there  the 
deceased  and  Mr.  Lee  came  out  of  the  res- 
taurant; that  some  one  came  down  the  street, 
meeting  them,  and  when  he  met  them  he 
fired  a  shot;  that  it  was  very  dark,  and  the 
witness  could  not  tell  who  it  was  who  fired 
the  shot;  that  Pruitt  hollered  when  the 
shot  was  fired,  and  he  and  Lee  ran  off;  that 
the  witness  and  defendant  went  across  the 
street  and  met  Tom  Gllstrap,  and  they  all 
went  to  the  hotel;  that  the  defendant  said 
something  about  those  fMlows  running,  and 
witness  said,  "We  all  got  tickled  about  them 
running;"  and  were  "all  laughing  together;" 
that  they  went  to  the  hotel  and  took  an- 
other drink;  that  when  they  got  to  the  hotel 
the  defendant  says  to  Gilstrap,  "You  are  a 
damn  poor  shot,"  and  said,  "If  I  couldn't 
beat  that,  I'd  quit;"  that  after  getting  a 
drink  tbe  defendant,  the  witness,  and  Gil- 
strap went  to  the  restaurant  With  Charlie 
Clark,  the  man  who  was  running  the  hotel; 
that  said  parties  were  feelins  pretty  good 
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and  were  langhlng  abont  bow  tbe  deceased 
and  Lee  ran;  that  at  this  time  they  did  not 
know  that  Prnltt  had 'been  shot;  that  a 
brother  of  the  witness  then  came  to  him  and 
■aid  that  the  deceased  was  at  the  hotel,  and 
that  the  deceased  was  all  shot  to  pieces; 
that  the  defendant  then  said  to  Ollstrap, 
•Tom,  I  thought  yon  missed  him,"  and  Oil- 
strap  replied,  "I  know  I  didn't;"  that  the 
defendant  then  left  tbe  witness;  that  before 
tbe  defendant  left,  and  after  they  had  learn- 
ed that  the  deceased  had  been  shot,  Ollstrap 
■alO,  Tm  the  man  that  done  that  shooting," 
and  he  said,  "Ton  and  Uncle  Bob  stand  pat;" 
that  the  witness  and  the  defendant  both  said 
that  they  would  do  so;  that  before  tbe  shoot- 
tng  was  done  Ollstrap  had  said,  "If  any 
trouble  comes  up.  let  me  do  the  shooting, 
and  yon  men  be  the  witnesses;"  that  Oil- 
strap  said.  "I  want  to  kill  him;  let  me  kill 
him,  and  yon  and  Cncle  Bob  be  the  wit- 
ness for  me."  and  they  agreed  to  do  so.  The 
witness  further  testified  that  when  Ollstrap 
came  to  bis  house  that  night  he  said  that 
the  deceoaed  had  come  to  town,  and  that  he 
was  afraid  to  stay  by  himself,  and  that  he 
wanted  the  witness  to  come  and  stay  with 
Uin.  This  was  before  the  wltnen  borrowed 
the  gnn  from  McCoy. 

Dr.  Wilson  testified  that  he  was  a  prac- 
ticing physician;  that  he  saw  the  deceased 
about  10  o'clock  the  night  of  the  difficulty,  at 
Dulan^'8  Hotel,  after  he  was  shot;  that 
the  defendant  came  In  the  room  and  walked 
op  and  looked  at  the  deceased,  and  the  de- 
ceased said,  "Uncle  Bob,  your  gang  has  mur- 
dered me;"  and  the  defendant  replied.  "Ood 
damn  you,  you  onght  to  die,  and  I  hope  yoa 
will  die ;"  that  thereupon  the  witness  shoved 
the  defendant  out  of  the  door,  and  told  him 
that  he  couldn't  talk  to  a  dying  man  that 
way ;  that  the  deceased  was  shot  In  the  right 
long,  between  the  third  and  fourth  ribs ;  that 
the  ball  went  clear  through  him,  and  that 
he  died  from  the  effect  of  the  shot ;  that  tbe 
deceased  was  suffering,  and  the  witness 
told  him  that  he  had  received  a  mortal 
wonnd,  and  that  he  was  going  to  die;  that 
the  deceased  said,  "Doctor,  If  I  can  live  un- 
til morning,  maybe  I  can  puU  through."  The 
witness  then  advised  him  that  he  would  not 
live  longer  than  morning;  that  the  deceased 
said,  *'ID  that  case,  I  want  to  make  a  state- 
menL"  He  said  that  Tom  Ollstrap  came 
down  the  street  and  met  him  and  shot  bim. 

Scott  Crawford,  a  witness  for  tbe  state, 
testified  that  on  the  night  of  the  killing  he 
vent  to  Cornish  with  the  deceased  and  a 
man  named  Lee,  and  reached  there  about 
dark;  that  some  one  tamed  their  horses 
loose,  and  the  witness  went  to  hunt  for 
tbem ;  that  he  found  bis  horse  and  tbe  horse 
of  the  deceased  about  a  mile  from  town; 
that  as  be  was  Tetnming  with  the  horses  he 
beard  the  shots;  that  he  went  on  to  town 
and  found  tbe  deceaaed  In  a  wagon  yard, 
tboot  80  steps  from  Dulaney's  Hotel;  that 
the  witness  carried  the  deceased  into  the  ho- 


tel ;  that  the  deceased  told  him  that  he  was 
going  to  die ;  that  be  had  been  shot  by  Tom 
Ollstrap;  that  the  defendant  came  to  where 
tbe  deceased  was.  and  deceased  said,  "Uncle 
Bob,  I  would  rather  that  you  would  not  look 
at  me."  and  the  defendant  said,  "Ood  damn 
yon,  I  don't  want  to  look  at  yon." 

Byrd  Asbbum,  a  witness  for  tbe  state,  tes- 
tified that  be  saw  the  defradant  after  the 
Bhootlng  and  heard  him  say  to  Ollstrap, 
"Didn't  he  squawk  like  hell?"  but  the  de- 
fendant didn't  say  who  he  was  speaking 
about;  that  the  parties  were  Just  flzbig  to 
take  a  drink  of  whisky  when  be  heard  the 
defeudant  say  this.  The  witness  further 
testified  that  at  the  same  time  he  heard  the 
defendant  say  that  be  (tbe  defendant)  and 
Ollstrap  and  Morgan  were  sitting  on  Bill 
Cornish's  porch  when  the  shots  were  fired 
that  killed  tbe  deceased. 

Mr.  and  Mrs.  WHUam  Cornish  were  intro- 
duced as  witnesses  on  twbalf  of  the  state. 
They  testified  that  they  were  on  the  street 
near  where  the  shooting  occurred  and  beard 
three  shots  fired;  that  they  then  went  back 
into  tbe  restaurant,  fearing  that  there  would 
be  more  shooting,  and  each  of  them  testified 
that  they  heard  some  one  sniggling  and 
laughing  on  the  street  Mrs.  Cornish  testi- 
fied that  there  were  three  men  who  were 
talking  together  and  laughing  after  the 
shooting.  Mr.  Cornish  testified  that  be  saw 
several  vom  In  the  group,  but  that  bis  ^es 
were  poor,  and  that  be  conld  not  tell  how 
many. 

Tbe  defendant  placed  Mr.  and  Mrs.  Charlie 
Clark  upon  the  witness  stand.  The  sub- 
stance of  their  testimony  Is  that  Mr.  Clark 
was  In  t>ed  asleep  when  the  shots  were  fired; 
that  after  the  shooUng  Mrs.  Clark  went  Into 
the  bedroom  where  Mr.  Clark  was,  and 
woke  him  np,  and  asked  him  about  the 
shooting,  AaA  be  replied  that  he  supposed  it 
was  some  boys  taking  Christmas;  that  at 
Mrs.  Clark's  request  Mr.  Clark  got  up  and 
dressed,  and  rolled  a  cigarette  and  smoked, 
and  then  started  to  go  out  to  see  what  tbe 
shooting  'was  about ;  that  they  then  saw  a 
light  in  the  room  of  the  defendant,  and  Mr. 
Clark  called  the  def«idant  and  requested 
that  be  go  with  htm  to  see  about  the  shoot- 
ing ;  that  the  defendant  came  out  of  his  room 
fully  dressed,  and  went  with  Mr.  Clark  to 
see  about  the  shooting.  Neither  of  them  tes- 
tified as  to  the  whereabouts  of  the  defend- 
ant at  the  time  tbe  shots  were  fired,  and  their 
evidence  as  to  tbe  time  when  they  saw  tbe 
light  In  the  room  of  the  defendant  Is  so  In- 
definite and  uncertain  that  It  does  not  raise 
the  qneetlon  of  an  allbl  in  this  case.  The 
shooting  occurred  not  over  a  block  and  a 
half  from  the  Clark  boarding  honse.  There 
Is  no  evidence  as  to  the  size  of  the  blocks. 
Neither  was  there  any  testimony  to  show 
that  the  defendant  did  not  have  ample  time 
after  the  shooting  to  go  Into  bis  room,  before 
he  was  called  by  the  Clark  witnesses.  It 
was  further  provm  upon  croes-examinathm. 
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of  Mrs.  Clark  that  the  bomidde  took  place 
In  March,  and  that  the  defendant  and  Tom 
Gllstrap  bad  been  boarding  with  the  Clarka 
since  the  preceding  Septembw,  and  that  it 
^ther  of  th«n  had  any  business  or  occupa- 
tion the  witness  did  not  know  what  It  was. 
The  frequent  allusions  made  In  the  testimony 
to  playing  poker  and  drinking  whisky  are 
strongly  Indicative  of  the  fact  that  the  Clark 
boarding  house  was  In  fact  a  gambling  and 
tKWtlegglng  joint  Under  such  surroundings, 
these  parties  could  not  expect  the  courts  and 
Juries  of  the  country  to  place  much  credence 
In  their  testimony ;  but.  be  this  as  It  may, 
every  word  of  their  testimony  may  bare  been 
absolutely  true,  and  still  it  does  not  raise 
the  question  of  an  alibi. 

The  only  other  witness  who  pretended  to 
testify  to  an  alibi  was  the  defendant  himself. 
He  tesMfled  that  he  owned  property  In  Tex- 
as, and  that  he  lived  in  Oalnesvllle,  but  that, 
while  he  had  no  property  In  Oklahoma  or 
any  business  here,  he  had  bem  boarding 
since  September  with  the  Glarks,  In  the 
town  of  Oomish.  The  killing  occurred  In 
March.  When  pressed  on  cross-examination 
as  to  bis  business,  he  replied  that  he  traded 
a  little,  but  did  not  tell  of  a  single  trade 
he  had  made.  lie  did  testify  however,  that 
be  had  been  playing  poker  during  this  time, 
but  denied  tbat  he  bad  charge  of  a  room 
in  which  poker  games  were  conducted.  The 
witness  testified  that  be  was  a  frirad  of  the 
deceased,  and  that  be  was  in  his  room  at 
Clark's  boarding  house  when  the  fatal  shoot- 
ing occurred ;  that  he  was  lying  on  the  bed. 
He  testlQed  that  he  bad  been  lying  there  for 
about  Ave  minutes  after  the  shooting,  be- 
fore he  was  called  by  Clark.  This  Is  the 
most  definite  statement  as  to  the  time  after 
the  shooting  when  the  Clarks  claimed  that 
the  defendant  was  In  his  room,  and  this 
wonld  have  given  him  ample  tlme*to  reach 
bis  room  after  the  shooting,  before  the 
Clarks  called  him. 

That  he  was  not  a  friend  of  the  deceased 
Is  shown  by  the  testimony  of  Dr.  Wilson, 
who  testified  tbat  be  heard  the  defendant  say 
to  the  deceased,  after  he  was  shot,  **aod 
damn  you,  you  ought  to  die,  and  I  hope  that 
yon  win  difc"  The  witness  Scott  Crawford 
also  testified  tbat  he  heard  appellant  say  to 
^e  deceased,  when  deceased  was  lying  on  a 
cot  In  the  seonles  of  death,  "God  damn  you, 
X  don't  want  to  look  at  yon."  The  defend- 
ant heard  this  testimony,  and  although  he 
was  on  the  witness  stand  himself  he  did  not 
deny  It.  The  failure  of  appellant  to  deny 
this  testimony  amounts  to  an  admission  of 
the  truthfulness  of  the  statements  of  Uiese 
witnesses. 

That  the  appellant  was  not  tn  his  room  at 
the  time  the  fatal  shots  were  fired  is  con- 
clusively shown  by  the  fact  tbat  his  son  was 
at  the  hotel,  and  being  anxious  about  bis 
father  was  crying  and  looking  for  him,  and 
was  demanding  to  be  allowed  to  go  down 
town  and  hunt  for  appellant   If  appellant ' 


had  been  at  the  hotel  at  the  time  the  boy 
was  hunting  for  him.  be  certainly  would 
have  found  htm;  for  it  appears  that  api>el- 
lant's  room  was  within  hearing  distance  of 
the  ofi3ce,  where  the  boy  was.  Appellant 
beard  this  testimony  and  did  not  deny  it. 
Actions  speak  louder  than  words,  and  tbe 
failure  of  tbe  appellant  to  deny  this  testi- 
mony was  equivalent  to  the  admission  of  its 
truthfulness,  and  that  he  was  not  at  tbe 
hotel  at  the  time  tbe  fatal  shots  were  fired- 

Appellant  also  heard  tbe  testimony  of 
Byrd  Ashbum,  who  stated  that  after  tbe 
shooting  be  heard  the  appellant  say  tbat  be 
(appellant).  Gllstrap,  and  Moi^n  were  sit- 
ting on  BUI  Comlah's  porch  when  the  shots 
were  fired  that  killed  the  deceased.  Appel- 
lant heard  this  testimony,  and  did  not  deny 
one  word  of  it  when  he  was  on  the  witness 
stand.  Appellant  ther^y  tacitly  admitted 
the  truthfulness  of  these  statonenta. 

Taking  these  undisputed  facta  In  nnmec- 
tlon  with  the  direct  testimony  of  tbe  state  as 
to  the  participation  of  appellant  in  this 
crime,  we  do  not  believe  ttiat  a  sane,  impar- 
tial, and  self-respecting  Jury  could  be  im- 
paneled who  would  have  acquitted  the  ap- 
pellant upon  the  ground  of  alibi,  even  if  the 
court's  Instruction  upon  tbis  question  had 
been  free  from  error.  It  'would  be  an  in- 
sult to  the  Intolllgmce,  fairness,  and  Integ- 
rity of  a  Jury  to  even  suppose  that  they 
would  base  a  verdict  of  acquittal  upon  such 
testimony.  Tbe  error,  therefore,  of  the  trial 
court  in  tbe  instructions  to  the  Jury  upon 
the  subject  of  alibi  was  Immaterial  and 
harmless. 

We  think  tbat  tbe  fact  that  both  OUatrap 
and  appellant  were  not  sentenced  to  be  lull- 
ed on  account  of  their  part  In  the  brutal  and 
cowardly  assassination  of  the  deceased  is 
tbe  biggest  ponlble  tribute  that  could  be 
paid  to  the  seal  and  aUllty  of  Ihelr  coimsel. 
That  the  deceased  may  tiave  been  a  bad  man 
cannot  for  one  moment  be  considered.  In 
tbe  eyes  of  tbe  law  this  would  not  aflCOrd  tbe 
least  Justification  or  mitigation  fbr  the  crime 
committed.  No  man  has  the  rl^t  to  take 
the  law  In  his  own  hands  and  ctnstltnte 
tUmself  sheriff,  Judges  Jury,  and  aecntloner, 
and  of  bis  ovm  motion  arrest,  try,  oonvlct 
and  execute  another  man,  simply  upon  the 
ground  that  the  man  so  executed  was  a  bad 
man.  If  this  was  the  law,  no  one  would 
be  safe.  Every  man  who  amounts  to  any- 
thing has  enemies,  snd  it  could  always  be 
proven  by  them  that  be  was  a  bad  man. 
Even  if  tbe  decoised  was  a  bad  man,  it  Is 
certain  that  appellant  and  those  acting  with 
bim  did  not  give  him  a  dog's  chance  for  bla 
life.  Deceased  was  unarmed  and  In  a  de- 
fenseless condition  at  the  time  that  he  re- 
ceived the  fatel  wound.  It  was  provoi  that 
at  this  time  his  pistol  wss  at  the  bouse  and 
in  the  possession  of  Mrs.  CXaiic.  wbo  tried 
to  be  a  swift  witaess  for  appellant  and  it 
was  also  provm  that  the  appellant  knew 
this.   Appellant  and  those  acting  with  him 
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laid  lit  wait  for  sn  unarmed  man,  and 
finally  killed  blm,  without  giving  him  any 
wanilnft  or  giving  him  the  least  cbancft  for 
bis  llfei  We  are  only  surprised  that  the 
Jury  did  not  Inflict  the  utreme  penalty  of 
the  law  In  thla  case. 

A  number  of  other  questions  are  preaoited 
In  the  brief  of  counsel  for  appellant  and  are 
orged  with  great  zeal  and  ability,  hat  In  the 
Ugbt  of  the  eaOn  record  they  do  not  amount 
to  more  than  mere  irregularities,  and  do  not 
show  that  appellant  was  deprived  of  any 
SQbstantial  right,  to  his  Injury.  Therefore  it 
would  be  uselees  consumption  of  time  and 
space  to  discuss  them. 

We  find  no  material  error  tn  the  record, 
ud  the  Jndfnnent  of  the  lower  court  is  In 
all  tblngs  affirmed. 

ARMSTBONO  and  DOYIjB.  JJ.,  concur. 


KAL6ER0  T.  THB  BON  MAECHB. 
(Supreme  Court  of  Washington.   Aug.  8,  1911.) 

1.  Appeal  asd  Brbob  (|  971*)  —  Witnesses 

2 40*)  —  Discretion  of  Trial  Court  — 
nALinCATIONS  OF  WITNE88E8. 

The  pennitting  or  refusing  to  permit  a  child 
to  testify  in  a  legal  action  rests  largely  in  the 
trial  court's  discretion.  wUch  will  not  be  dis- 
turb^ in  absence  ot  abuse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
ErP»r,  Cent  Dig.JJ  3852-3857;  Dec  Dig.  " 
971:*  Witneasei,  Cent.  Dig.  {  98;  Dee.  Dig. 
4a*] 

2.  WiTKESSEa  (5  40*)— QUALTFICATIOM&— Bill. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a  nine  year  old  boy  was  incompetent  by  reason 
of  bis  age,  and  the  time  that  had  elapsed  aiace 
the  accident,  from  testifying  to  the  drcum- 
stances  of  an  accident  occurring  alKMit  three 
years  before  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  J  97;   Dec  Dig.  |  40.*] 

3.  Trial  (|  121*)— Aboument- Iufbofbb  Ab- 

StJlfElfT. 

Iq  an  action  for  personal  injuries  to  a 
child,  a  statement  by  plaintiffs  attorney  in  ar- 
gnment,  that,  "from  the  facts  proven,  X  am 
theroDKUly  convinced  as  anything  in  the  worid 
that  the  defendant's  wagon  ran  over  the  child 
in  the  manner  stated,"  was  a  statement  of  a  con- 
cJosion  produced  from  the  testimony,  and  the 
jury  coDld  not  have  understood  therefrom  that 
ooDiuel  himself  intended  to  testify  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
tMg.  H  294-298;  Dec  Dig.  {  121.*] 

Department  2.  Appeal  from  Superior 
Goart,  King  County ;  John  F.  Main,  Judge. 

Action  by  Burton  W.  Koiberg,  a  minor,  by 
John  H  Kalbe^,  his  guardian  ad  litem, 
against  The  Bon  Marcbe.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

HanAd  Preston  and  B.  H.  Carr,  for  appel- 
lant jadcBcm  SUbaugh,  for  resixmdent. 

DDNBAB,  O.  J.  The  respondmt,  Burixm 
W.  Kalbo^  a  minor,  brought  this  action,  by 
his  guardian  ad  litem,  John  E.  Kalberg. 
against  the  appellant  for  damages  for  in- 


Jurlea  alleged  to  have  been  sustained  by  Bur- 
ton W.  Kalberg  by  raason  of  his  having  beOi 
run  over,  in  a  certain  street  or  alley  tn  the 
city  of  Seattle,  by  a  wagon  belonging  to  the 
appellant  and  driven  by  one  of  Its  drivers, 
while  engaged  In  the  business  of  his  master. 
Trial  was  had,  and  a  verdict  was  rendered 
by  the  jury  In  favor  of  the  respondent  In  the 
sum  of  $1,500.  Motion  for  new  trial  was 
overruled,  judgment  was  entered  on  the  ver- 
dict, and  from  such  Judgment  this  appeal 
is  takw. 

[1]  The  first  assignment  is  that  the  court 
erred  in  permitting  the  witness  Tern  Dean 
to  testify  over  appellant's  objectimi.  Vwn 
Dean  was  nine  years  old  at  the  time  ef  the 
trial,  and  the  accident  had  occurred  near- 
ly three  years  prior  to  that  time;  and  It  Is 
seriously  urged  the  appellant  that  the 
court  should  have  held,  as  a  matter  of  law, 
that  tile  Dean  boy  could  not,  In  the  very  na- 
ture of  things,  give  upon  the  witness  stand 
any  account  of  the  facts  and  circumstances 
connected  with  the  Injury  of  the  plaintiff 
sufficient  In  law  to  base  a  verdict  upon,  es- 
pecially by  reason  of  the  fact  that  so  long  a 
time  had  elapsed  betwem  the  Incident  testi- 
fied to  and  the  time  of  the  trial,  and -that 
his  monoiy  must  have  been  aided  by  sugges- 
tions occurring  during  that  Interval.  It  Is  flo 
well  established  that  the  permitting  or  re- 
fusing to  permit  a  child  to  give  testimony  In 
an  action  at  law  rests  largely  In  the  dlsoe- 
tion  of  the  trial  Ju4^e  that  it  Is  scarcely  worth 
while  to  dte  authorities  on  that  question. 
It  was  said  hy  this  court,  in  State  v.  Ball^, 
31  Wash.  89,  71  Pac.  716,  that  the  capacity 
of  a  witness  of  tmder  years  is  a  question  for 
the  discretion  of  the  trial  judge,  and  will  not 
be  disturbed,  except  in  cases  of  manifest 
abuse  of  discretion;  citing  16  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  page  270,  where  the  cases 
on  this  question  are  collated.  In  the  same 
volume,  at  page  268,  it  Is  said:  "Intelll^nce 
and  not  age  Is  the  proper  test  \fr  which  the 
competency  of  such  witnesses  must  be  de- 
termined; and  where  it  appears  that  an  In- 
fant has  suffldoit  Intelligwce  to  recdve  just 
Impressions  of  the  facts  respecting  which  he 
is  to  testify,  and  sufficient  capacity  to  relate 
them  correctiy,  and  has  received  aufflelent  In- 
struction to  appreciate  the  nature  and  obli- 
gations of  an  oath,  be  should  be  admitted  to 
testify,  no  matter  what  his  ag&" 

[2]  This  general  rule  is  conceded  hy  the 
appellant,  but  It  is  insisted  that  the  drcnm- 
stances  In  this  case  take  it  out  of  the  rule. 
It  does  not  necessarily  follow  that  the  memo- 
ry may  not  be  properly  aided  by  suggestion 
during  the  Interval  elapsing  between  the  oc- 
currence of  an  accldokt  and  the  time  when 
the  testimony  is  given.  It  must  be  true  that 
the  frequent  dwelling  of  the  mind  upon  a 
drcnmstance  known,  or  an  Incident  observed 
or  experienced,  will  tend  to  strengths  the 
memory  and  aid  the  recollection,  just  as  one 
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would  be  more  liable  to  recollect  correctly 
a  clrcunutance,  who  talked  atwut  It  frequent- 
ly and  recalled  It 

But  If  tbe  appellant's  contention  la  true, 
that  phase  of  the  case  was  covered  by  the 
Instruction  of  the  court  to  tbe  Jury  In  the 
following  words:  "In  addition  to  tiie  other 
Instructions  I  have  given  you  regarding  the 
weight  to  be  given  to  the  testimony  of  wit- 
nesses who  appeared  and  testified  before  you, 
I  Instruct  you  that,  where  a  witness  of  ten- 
der years  testifies  to  his  recollection  of  an 
occurrence  which  took  place  several  years 
before  the  time  of  giving  the  testimony,  you 
have  the  right,  In  considering  such  testimony, 
to  consider  the  age  of  tbe  witness,  the  length 
of  time  which  has  elapsed  since  the  date  of 
the  occurrence  regarding  which  he  testifies, 
his  ability  to  remember  other  facts  or  cir- 
cumstances regarding  such  occurrence  than 
the  ones  be  testifies  regarding,  and  his  abil- 
ity to  remember  other  matters  occurring 
about  the  same  time,  and  from  all  those  con- 
siderations to  determine  what  weight  la  to  be 
given  to  the  testimony  of  such  witness.  If 
you  should  believe  that  such  witness,  while 
testifying  to  what  he  believed  to  be  the 
truth,  has  In  fact  testified,  not  to  an  actual 
present  remembrance  of  what  took  place,  but 
what  he  believes  from  suggestion  or  from 
hearing  others  discuss  the  occurrence  to  be 
the  truth,  you  have  a  right  to  and  should  dis- 
regard the  testimony."  We  have  read  care- 
fully the  examination  of  this  witness  by  the 
court  and  by  the  attorneys,  and  are  con- 
vinced that  the  court  did  not  abuse  its  dis- 
cretion in  permitting  the  child  to  testify,  and 
that,  under  the  Instructions  of  the  court,  the 
testimony  was  properly  submitted  to  the 
jury. 

This  also  disposes  of  the  second  assign- 
ment of  error,  viz.,  that  the  court  erred  in 
denying  appellant's  motion  that  the  testi- 
mony of  the  witness  Vern  Dean  be  stricken 
from  the  case,  and  the  jury  be  instructed  to 
dl^egard  it  There  seems  to  be  no  merit 
in  the  third  assignment  of  error,  viz.,  the 
action  of  the  court  In  denying  appellant's 
motion  for  nonsuit  There  was  sufficient  le- 
gal testimony.  If  believed  by  the  jury,  to 
sustain  the  verdict 

Appellant  assigns  error  of  the  court  In  re- 
fusing to  give  certain  instructions  asked 
for,  but  those  assignments  do  not  appeal  to 
OS  as  being  meritorious.  The  court  correctly 
instructed  the  jury  on  tbe  general  principles 
of  law  applicable  to  tbe  case,  and  that  was 
sufficient 

[S]  It  Is  also  contended  that  the  attorney 
for  the  plaintiff  was  guilty  of  misconduct  In 
his  argument  to  the  Jury.  The  record  shows 
that  the  attorney  for  the  plaintiff  stated 
that  "from  the  facts  proven,  X  am  as  thor- 
oughly convinced  as  anything  in  the  world 
that  the  defendant's  wagon  ran  over  the 
child  in  the  manner  stated."  We  think  this 


was  nothing  more  than  tbe  statement  of  a 
conclusion  from  deductions  made  from  the 
testimony,  and  that  the  Jury  could  not  have 
understood  from  the  statraent  of  counsel 
that  he  was  intending  to  testify  in  the  case. 

It  1b  also  seriously  contoided  that  the  ver- 
dict is  excessive,  and  that  It  is  the  product 
of  passion  and  prejudice  on  the  part  of  the 
Jury.  From  the  history  of  this  Injury  as 
found  in  the  record,  we  are  unable  to  adopt 
this  view.  There  would  stem  to  be  no  par- 
ticular reason  why  passion  and  prejudice 
should  exist  in  this  case;  tbe  defendant  be- 
ing In  the  mercantile  business  In  the  city  of 
Seattle.  That  the  child  was  seriously  in- 
jured appears  from  the  testimony  of  the  wit- 
nessep.  for  the  defense,  as  well  as  from  the 
witnesses  of  the  plaintiff.  It  is  said  by 
Thompson,  In  bis  Commentaries  on  the  Law 
of  Negligence,  vol.  6,  {  734S:  "The  quantum 
of  damages  to  be  allowed  In  an  action  of 
tort  Is  a  matter  peculiarly  within  the  prov- 
ince of  the  Jury,  and  especially  la  this  the 
case  with  personal  Injuries,  where  the  law 
fixes  no  precise  rule  of  damages.  *It  Is  only 
where  verdicts  are  palpably  against  evidence, 
or  obviously  the  result  of  passion  or  preju- 
dice, that  courts  are  permitted  to  Interfere 
upon  the  ground  that  the  verdict  la  excessive 
or  unauthorized  by  the  facts.*  *The  damages 
assessed  by  the  Jury  may  have  been  greater 
than  tbe  court  would  have  awarded  upon  the 
evidence.  But  the  parties  are  entitled  to  the 
judgment  of  the  Jury,  and  not  of  the  court 
upon  that  question ;  and  courts  will  not  set 
verdicts  aside  on  the  ground  that  damages 
are  excessive  or  inadequate,  unless  it  Is  ap- 
parent that  the  Jury  acted  under  some  bias, 
prejudice,  or  improper  Influence,  or  bare 
made  some  mistake  of  fact  or  law ;  mere  dif- 
ference of  Judgment  Is  not  Boffideot*  'The 
court  cannot  substitute  its  own  sense  of 
what  would  be  proper  for  the  verdict  of  the 
jury.' "  An  examination  of  all  the  testimony 
in  this  case  convinces  us  that  the  discretion 
of  the  Jury  In  this  regard  was  not  abused. 
The  cause  was  fairly  tried  and  submitted 
upon  proper  Instructions. 

The  Judgment  will  ther^ore  be  affirmed. 

CROW,  CHADWIOK,  MOBRIS,  and  EI^ 
LIS,  JJ.,  concur. 


FIELD  T.  SPOKANE,  P.  ft  S.  BY.  CO. 

(two  cases). 

(Supreme  Court  of  Washington.  Aug.  7,  1911.) 
1.  Neouoknce  (S  92*)— Cabbiebs  (1  306*)— 

lUPUTEO  NBOLIGENCE— NSOUOBNGX  OT  CaB- 

BLEB  lUPUTABLE  TO  PaSSBNOBB. 

The  negligence  of  the  driver  of  a  stage 
coacli  in  approacbiog  a  railroad  crossing  without 
stopping  or  listening  for  the  approach  ot  trains 
is  not  Imputable  to  a  passenger  in  the  coach  for 
hire,  aud,  where  an  accident  was  the  result  of 
the  concurring  negligence  of  the  driver  and  the 
trainmen,  the  owner  of  tbe  stage  coach  and  tbe 
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nllroad  were  jointly  and  Bmrally  liable  for 

the  injaries  to  the  passenger. 

[Ed.  Note. — For  other  cases,  see  NegligSDce, 
Cent  Dig.  fi|  142-148;  Dec.  tig.  I  92;*  Car- 
riem,  GenL  Dig.  H  1249.  1251;  Dec.  Dig.  | 
306.*] 

2.  NeOUOSHCK  (S  02*)— IuPUTKD  NBGLIOKROa 

— Nkouobncb  or  Cabbies  Iufuiablk  to 

Passehoeb. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  stsge  coach  passenger  caused  b; 
tte  team  becoming  frightened  by  a  train  at  a 
crossing  a  charge  that  If  tite  driver,  by  stopping, 
looldng,  and  listening,  could  have  heard  the 
approadi  of  the  train,  but  did  not  do  so,  and  his 
failure  to  stop,  look,  and  listen  caused  the  in- 
jury complained  of,  the  omission  of  the  company 
to  signal  the  approach  of  the  train  was  not  the 
proximate  cause  of  the  Injuriee,  and  that  the 
railroad  company  was  not  liable,  unless  the  pas- 
senger could  have  taken  steps  to  avoid  the  acci- 
deot  bad  (be  company  given  proper  signals,  was 
erroneous  because  Imputing  to  the  passenger  the 
negligence  of  the  driver,  and  was  not  cured  by 
tbe  final  claose. 

[Ed.  Note-— For  other  cases,  see  Negligence, 
Cent  Dig.  M  142-146;  Dec.  Dig.  |  &2.«] 

Department  1.  Appeal  from  Superior  Court, 
Clarke  County;  Donald  McMaster,  Judge. 

Actions  by  Bliza  Field  and  Ella  Field 
against  tbe  Spokane,  Portland  &  Seattle  Ball- 
way  Company.  From  an  order  granting  a 
aew  trial  after  verdict  for  defendant  In  each 
case.  It  appeals.  Affirmed. 

Carey  &  Kerr,  Omar  C.  Spencer,  and  A 
MUler,  for  appellant  Frank  E.  Vangban  and 
Hayden  &  Langhome,  for  respoudents. 

FULLERTON,  J.  Some  time  In  July,  1908, 
tbe  plaintiffs  left  tbelr  home  In  Lewis  coun- 
ty, Wash.,  to  visit  certain  mineral  springs  in 
Skamania  county.  The  route  tbey  followed 
took  them  past  Carson's  Landing  on  the  Co- 
lumbia river,  a  point  they  reached  in  the 
due  course  of  tbelr  Journey.  From  Carson's 
Landing  to  tbe  mineral  springs  the  only  pub- 
lic conveyance  was  a  stage.  Tbe  stage  route 
which  followed  the  regular  wagon  road  cross- 
ed the  tracks  of  tbe  defendant  railway  com- 
pany a  abort  distance  after  leaving  Carson's 
Landing.  To  tbe  rlgbt  of  the  wagon  road, 
the  railroad  passes  through  a  deep  cut,  ex- 
tendlug  back  for  a  considerable  distance,  pre- 
venting an  approaching  train  In  that  direc- 
tion from  being  seen  by  travelers  upon  the 
wagon  road.  On  the  day  In  question  tbe 
plaintiffs,  wltb  some  16  other  persons,  board- 
ed the  stage  at  tbe  landing  which  then  pro- 
ceeded on  Its  way  to  tbe  springs.  The  stage 
was  drawn  by  four  horses,  and  Just  as  tbe 
leading  team  reached  the  railway  track  a 
train  passed  them,  coming  through  tbe  cut 
from  the  right  Tbe  passing  of  the  train  so 
close  to  tbelr  front  frightened  the  team,  caus- 
ing them  to  turn  around  and  start  back 
down  to  the  road  in  tbe  direction  from  which 
tbey  came.  Tbe  effect  was  to  turn  over  the 
stage  and  throw  the  passengers  out  The 
plalntlCTs  were  Injured,  and  brought  actions 
against  both  tbe  operators  of  tbe  stage  and 
tbe  railway  company  to '  recover  therefor. 


The  actions  were  consolidated  for  the  pur- 
pose of  trial,  and  on  the  trial  a  motion  for 
nonsuit  was  granted  In  favor  of  the  stage 
company,  and  a  verdict  returned  In  favor  of 
tbe  railway  company.  A  motion  for  a  new 
trial  was  interposed  by  the  plaintiffs  and 
granted  by  the  trial  court  This  Is  an  appeal 
by  the  railway  company  from  the  order 
granting  a  new  trial. 

The  evidence  of  all  the  witnesses  testify- 
ing on  tbe  subject  is  that  the  driver  of  the 
stage  did  not  stop  bis  team  for  the  purpose 
of  listening  for  an  approaching  train  prior 
to  reaching  tbe  railway  crossing,  and  the 
plaintiffs'  evidence  tended  to  show,  altbougb 
contradicted  by  the  defendant  railway  com- 
pany, that  tbe  train  gave  no  warning  of  Its 
approach  to  tbe  road  crossing,  and  that  it 
passed  over  tlw  cnwalng  at  a  high  rate  of 
speed. 

In  its  charge  to  the  Jury,  tbe  court  gave, 
among  others,  tbe  following  instruction:  "A 
railroad  track  is  a  place  of  danger,  and  It 
is  tbe  duty  of  any  one  approaching  a  rail- 
road crossing  to  stop,  look,  and  listen,  and  If 
a  bus  or  wagon  and  team  Is  being  driven  tbe 
duty  exists  to  stop  the  team  and  look  and 
llstw  for  an  approaching  train,  and  the  evi- 
dence in  this  case  Is  that  tbe  driver  of  tbe 
bus  did  not  stop.  If  you  find  that  the  driver, 
by  stopping,  looking,  and  listening,  could 
have  heard  tbe  approach  of  the  train,  but  did 
not  do  so,  and  that  bis  failure  to  stop,  look, 
and  listen  caused  tbe  Injuries  complained  of, 
then  tbe  acts  or  omissions  of  defendant  com- 
pany were  not  the  proximate  cause  of  the  In- 
juries, and  there  can  be  no  recovery  against 
tbe  defendant  company  in  that  case,  unless 
you  find  that  the  plaintiffs  themselves  could 
have  taken  steps  to  avoid  the  accident,  bad 
the  defendant  company  performed  Its  dnty 
with  regard  to  such  crossing." 

[1]  Tbe  new  trial  was  granted  solely  be* 
cause  of  the  giving  of  this  Instruction.  The 
trial  court  conceived  that  In  giving  tbe  In- 
struction it  had  Imputed  tbe  n^ltgence  of 
the  driver  of  tbe  stage  to  the  plaintiffs,  who 
were  only  passengers  for  hire  therein,  and 
bad  In  no  manner  contributed  to  sucb  n^U- 
gence.  That  such  Is  the  import  of  tbe  in- 
struction cannot  be  gainsaid.  Tbe  Jury  are 
directly  charged  that  If  they  find  that  the 
driver  did  not  stop,  look,  and  listen  for  an 
approaching  train,  and  that  bis  failure  to  do 
so  caused  tbe  injuries  to  the  plaintiffs  com- 
plained of,  then  the  plaintiffs  cannot  recov- 
er from  the  railroad  company,  unless  tbe 
Jury  further  find  that  the  plaintiffs  them- 
selves coold  have  taken  steps  to  avoid  the 
accident,  bad  tbe  railroad  company  perform- 
ed Its  duty  with  regard  to  the  crossing.  Tbis 
instruction  plainly  makes  tbe  plaintiffs  re- 
sponsible for  the  negligence  of  tbe  driver  of 
the  stage.  That  such  is  not  tbe  rut&  ban 
been  heretofore  held  by  this  court  and  Is 
the  weight  of  authority  generally.  Shearer 
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V.  Buckler,  81  Wash.  370,  72  Pac.  76 ;  WUson 
T.  Puget  Sound  ESectrlc  Railway,  52  Wash. 
522,  101  Pac.  60,  132  Am.  St  Rep.  1044; 
Catbey  t.  Seattle  Electric  Co.,  68  Wash.  176. 
108  Pac.  443;  Beonett  r.  New  Jersey  R.  R. 
&  T.  Co..  36  N.  J.  Law,  225, 13  Am.  Rep.  435; 
N.  Y.,  U  &  W.  R.  R.  Co.  v.  Stelnbrenner, 
47  N.  J.  Law,  161,  64  Am.  Rep.  126;  Dyer  v. 
Erie  Railway  Co.,  71  N.  Y.  228;  Little  t. 

f ac&ett,  U6  U.  S.  866,  6  Sup.  Ct  391,  28  L. 
d.  652. 

In  tlie  letter  case  it  appeared  from  tbe  rec- 
ord that  plaintiff,  who  was  on  an  excursion 
from  bis  borne  to  a  neighboring  town,  hired 
a  hackney  coach  from  a  stand  near  a  hotel 
at  tbe  latter  place;  and  was  driven  to  a  rail- 
road station,  where  he  expected  to  take  a 
train  back  to  bU  home.  On  arriTlng  there, 
be  found  he  had  time  before  tbe  train  left 
to  take  a  further  drive,  and  directed  tbe 
driver  to  go  through  a  park,  which  was  near- 
by. The  driver  thereupon  turned  the  horses 
to  go  to  the  park,  and  In  crossing  the  rail- 
road track  near  tbe  station  for  that  imrpose 
the  carriage  was  struck  by  the  engine  of  a 
passing  train,  and  the  plaintiff  received  the 
injury  complained  of.  The  carriage  belonged 
to  a  livery  stable  keeper,  and  was  driven  by 
a  person  in  his  employ.  It  was  an  open  car- 
riage, with  the  seat  of  tbe  driver  about  two 
feet  above  that  of  the  persons  riding.  The 
evidence  tended  to  show  that  tbe  accident 
was  tbe  result  of  the  concurring  negligence 
of  the  managers  of  the  train  and  of  the  driv- 
er of  the  carriage;  of  the  managers  of  tbe 
train  in  not  giving  the  usual  signals  of  its 
approach  by  ringing  a  bell  and  blowing  a 
whistle,  and  In  not  having  a  flagman  on  duty; 
and  of  tbe  driver  of  tbe  carriage  In  turning 
the  horses  upon  tbe  track  without  proper 
precautions  to  ascertain  whether  the  train 
was  coming.  The  defense  was  contributory 
negligence  In  driving  on  the  track;  the  de- 
fendant contending  that  tbe  driver  was 
thereby  negligent,  and  that  bis  negligence 
was  to  be  imputed  to  tbe  plaintiff.  The  trial 
court  charged  tbe  jury  to  the  contrary,  and 
tbe  court  discussing  the  question  said:  "To 
determine,  therefore,  the  correctness  of  tbe 
instruction  of  the  court  below,  to  the  effect 
that  if  the  plaintiff  did  not  exercise  control 
over  the  conduct  of  tbe  driver  at  the  time  of 
the  accident  he  Is  not  responsible  for  the 
driver's  negligence,  nor  precluded  thereby 
from  recovering  In  the  action,  we  have  only 
to  consider  whether  the  relation  of  master 
and  servant  existed  t)etween  them.  Plainly 
that  relation  did  not  exist.  Tbe  driver  was 
the  servant  of  bis  employer,  the  Hvery  stable 
keeper,  who  hired  out  him  with  horse  and 
carriage,  and  was  responsible  for  his  acts. 
*  *  *  Cases  cited  from  tbe  English  courts, 
as  we  have  seen,  and  numerous  others  de- 
cided in  the  courts  of  this  country,  show  that 
the  relation  of  master  and  servant  does  not 
6xlst  between  tbe  passenger  and  the  driver. 


or  between  tbe  panenger  and  the  owner. 
In  the  absence  of  this  relation,  the  imputa- 
tion of  their  negl^ence  to  the  passenger, 
where  no  fault  of  omission  or  commission  Is 
chargeable  to  him,  is  against  all  legal  rules. 
If  their  negligence  could  be  Imputed  to  him, 
it  would  render  him  equally  with  them  re- 
sponsible to  third  parties  thereby  Injured, 
-and  would  also  preclude  blm  from  maintain- 
ing an  action  against  the  owner  for  injuries 
received  by  reason  of  It  But  nether  of  these 
conclusions  can  be  maintained;  neither  has 
the  support  of  any  adjodged  cases  entitled 
to  conpideratlon." 

[2]  The  appellant  argues  that  the  last 
clause  of  the  instruction  r^ieves  it  of  the  error 
contained  In  tbe  earlier  part  But  the  plain- 
tiffs had  DO  control  over  the  driver  of  the 
stage.  They  bad  nothing  to  do  but  follow 
tbe  driver's  directions,  and  if  It  was  the  con- 
curring nej:ngence  of  the  driver  of  the  stage 
and  tbe  railway  company  that  caused  the  in- 
juries the  liability  therefor  attaches  to  them 
Jolntlj'  find  severally,  even  though  the  Jury 
should  find  that  the  plaintiffs  could  not  have 
avoided  the  accident,  had  tbe  railway  crew 
given  warning  of  the  approach  of  the  train. 
East  Tenn.  Raitway  Co.  v.  Markens,  88  Oa. 
60.  13  S.  E.  855.  14  L.  R.  A.  281. 

Lastly,  the  appellant  contends  that  the  In- 
stmction.  If  error,  is  harmless,  when  con- 
sidered with  reference  to  the  other  instruc- 
tions and  tbe  evidence  in  the  case.  But  we 
think  tbe  error  prejudicial  in  whatever  light 
it  is  viewed,  and  that  tbe  trial  Judge  correct- 
ly BO  ruled. 

DUNBAR,  a  J.,  and  GOSB  and  MOUNT, 
JJ.,  concur. 


FRT  V.  THORNa 
(Supreme  Court  of  Washington.    Aug.  10, 
1911.) 

GospoRATions  (5  116')— Stock— Optioh. 

Shares  of  stock  were  left  by  plaintiff  with 
a  bank,  with  written  instructions,  signed  by 
him  and  defendant,  thnt  it  should  be  delivered 
to  defendant,  if  be  left  with  it  for  plaintiff  a 
certain  amount  at  times  specified  in  an  accom- 
panying instrument,  signed  by  plaintiff  and  de- 
fenaant,  no  payment  to  be  accepted,  unless 
made  at  the  time  and  in  the  amount  specified, 
but  the  stock  in  such  case  to  be  returned  to 
plaintiff :  nay  prior  pnyments  hiade  to  be  left 
to  plaintiffa  credit  The  accompanying  instru- 
ment, specifying  times  and  amounts  of  pay- 
ments to  be  made,  provided  that  ail  payments 
subsequent  to  tbe  first  two  sfaoold,  "U  made," 
draw  interest  Beltt,  In  an  action  for  specific 
performance,  defendant  having  tailed  to  make 
the  payments,  that  tbe  instrument  construed 
with  the  express  construction  thereof  by  plain- 
tiff, in  letters  to  defendant  and  tbe  corporatioa« 
as  an  option,  was  such,  and  not  a  contract  of 
sale. 

[Ed.  Note.— For  oilier  eases,  see  Oorpontions, 
Die  Dig.  I  lie.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  John  B.  Yakey,  Judge. 
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Actloa  by  W.  B.  Fry  agafxut  Joel  W. 
Tborne.  Judgment  for  defendant  Plaintiff 
ippeala.  Affirmed. 

W.  F.  Hays,  for  appellant  Herr,  Bayley, 
WlLwn  ft  Smltb,  for  respondent 

DCNBAR,  a  J.  Plaintiff  brought  this  ac- 
tion for  the  speciQc  performance  of  an  oral 
contract  for  the  sale  of  990,000  shares  of  the 
cilrital  stock  of  the  Romance  Mining  Com- 
pany of  Prescott  Ariz.  The  complaint  al- 
leges, in  brief,  that  he  sold  to  the  defend- 
ant 990,000  shares  of  the  stock  of  the  Ro- 
mance Mining  Company  for  $19,800,  at  Pres- 
Mtt,  Ariz.,  on  the  20tb  day  of  Novemlier, 
1906;  that  on  or  about  May  20,  1909,  In 
accordance  with  the  agreement,  which  was 
in  writing,  the  defendant  paid  $300  on  ac- 
cotmt  of  the  purchase  price  of  said  stock, 
and  that  no  further  payments  have  been 
made,  and  prays  Judgment  for  the  balance 
claimed  to  be  due.  The  defendaut  denied  the 
sale,  and  alleged  other  affirmative  matters 
which  it  is  not  necessary  to  set  forth.  It  Is 
claimed  by  the  plaintiff  that  he  was  over- 
nacbed  by  the  defendant,  who,  for  the  pur- 
pose of  getting  rid  of  the  plaintiff,  prevailed 
upon  him  to  resign  the  management  of  the 
corporation,  the  Romance  Mining  Company, 
of  which  he  was  at  the  time  director  and 
manager ;  tliat  as  an  inducement  for  selling 
the  stock  to  the  defendant  he  agreed  to  re- 
slgn,  and  did  resign,  as  manager  and  direc- 
tor of  said  mining  company.  This  contention 
is  flatly  dilated  by  the  defendant 

This  transaction,  it  seems  from  the  record, 
was  dearly  a  written  one,  and  the  paper 
filed  is  as  follows:  "Deed  in  escrow,  from 
W.  R  Fry,  hereinafter  called  the  first  party, 
to  Joel  W.  Tborne,  hereinafter  called  the 
second  party.  Total  consideration  $19,800 
with  Interest  as  herein  below  stated.  To  the 
Bank  of  Arizona,  Preacott  Arizona:  This 
envelope  is  deposited  with  you  in  escrow, 
subject  only  to  the  following  instructions: 
The  within  papers  are  to  be  delivered  to  the 
above  designated  second  party,  its  orders  or 
assigns,  upon  demand.  If  said  second  party, 
its  agents  or  assigns,  shall  deposit  with  you 
"for  the  credit  and  use  of  the  above  designat- 
ed first  party  the  full  amount  of  the  total  con- 
sideration hereinabove  written,  the  times 
and  terms  of  payment  being  as  follows,  to 
wit"  The  times  and  terms  are  left  blank, 
and  on'  the  face  of  the  paper  it  is  stated: 
"As  designated  on  the  reverse  side  of  this 
enrelope."  The  paper  continuing  says:  "But 
if  said  payments,  or  any  of  them,  are  not 
loade  at  the  time  and  in  the  amounts  herein- 
above stated,  yon  will  accept  no  further  pay- 
ments and  deliver  Inclosed  papers  to  first 
party  or  order  on  demand.  Time  being  the  es- 
sence of  these  lnstmctlon&"  There  are  some 
farther  Immaterial  Instractlons  to  the  bank 
In  relation  to  the  stock  inclosed,  and  the 
paper  is  then  signed:  "W.  E.  Fry  and  Joel 
W.  Hwrnew   Novembn  20,  1908."   The  oafc> 


side  of  the  envelope  referred  to  In  the  body 
of  the  Instrament  sets  forth  In  detail  the 
times  and  amount  of  the  payments.  Then 
the  following  Is  added:  "All  payments  sub- 
aegaent  to  the  first  two  payments  above  men- 
tioned shall.  It  made,  draw  Interest  at  tbe 
rate  of  six  per  cent,  per  annum  from  Janu- 
ary 1,  1910,  until  said  payments  are  respec- 
tively made,  and  all  such  Interests  shall  be 
paid  to  the  said  eecrow  holder  at  the  time 
the  last  payment  above  mentioned  Is  made. 
[Slgnedl   Joel  W.  Thome.   W.  E.  Fry." 

The  pertinent  and  only  question  in  this 
case  is,  Does  the  hastrument  filed  with  the 
bank  constitute  a  contract  of  sale  or  an  op- 
tion for  the  sale  of  the  mining  stock?  Many 
authorities  are  cited  by  the  appellant  and 
quoted  at  large  to  sustain  the  contention 
that  the  Instrument  constitutes  a  contract 
of  sale.  But,  while  the  correctness  of  the 
law  announced  in  those  authorities  cannot 
be  gainsaid,  the  record  In  this  case  does  not 
bring  the  case  within  the  scope  of  the  prin- 
ciples announced  by  such  authorities.  "An 
option  Is  a  privilege  existing  In  one  person, 
for  which  he  has  paid  money,  which  gives 
him  the  right  to  buy  certain  merchandise  or 
certain  specified  seenrltles  from  another  per- 
son, if  he  chooses,  at  any  time  within  an 
agreed  period,  at  a  fixed  price,  or  to  sell  such 
property  to  such  other  person  at  an  agreed 
price  and  time."  Black's  Law  Dictionary, 
IMge  856.  "An  option  is  a  right  acquired  by 
contract  to  accept  or  reject  a  present  offer 
within  a  limited  or  reasonable  time  in  the 
future."  21  Am.  &  Eng.  Ency.  Law,  p.  924. 
It  seems  clear  to  us  that  the  instrument 
which  was  filed  with  the  bank  constitutes 
nothing  more  than  an  option.  It  was  con- 
templated by  the  parties,  as  shown  by  the 
instrument  itself,  that  all  payments  might 
not  be  made;  for  It  Is  provided  In  one  of  the 
Instructions  that  all  payments  subsequent  to 
the  first  two  payments  above  mentioned  shall, 
if  made,  draw  Interest  This  stock  was  de- 
posited In  the  hands  of  a  trustee,  to  be  deliv- 
ered on  condition  that  certain  payments  were 
made,  and  It  is  as  clearly  announced  that. 
If  the  payments  were  not  made  according  to 
the  terms  specified  In  the  Instrument,  the 
stock  was  to  be  returned  to  the  plaintiff,  and 
the  funds  which  had  been  paid  were  to  be 
and  were  actually  left  to  the  credit  of  the 
plaintiff;  that  Is  the  ordinary  condition  of 
an  option  and  the  ordinary  result  where  a 
payment  ifl  made,  and  a  deed  or  title  to  the 
property  Is  to  be  made  upon  the  payment,  as 
provided  for  In  the  contract  The  conditions 
are  so  plain  that  It  is  difficult  to  construe  the 
contract  It  provides  for  partial  payments, 
and  what  shall  happen  in  the  event  of  fail- 
ure to  make  the  balance  of  the  payments  at 
the  time  specified. 

In  addition  to  this,  t^e  construction  ptac^ 
ed  upon  the  contract  itself  by  the  parties  to 
the  contract  may  be  considered.  In  a  letter 
written  by  the  ajn>^nt  to  tbe  respoud^t. 
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on  March  22,  1909,  In  referring  to  this  con- 
tract, among  other  things,  he  states:  "I  am 
aaClsfled,  if  you  do  not  take  up  my  option, 
that  I  can  sell  your  Interest  and  mine  to  that 
mill  crowd.  The  engineer  ie  an  old  New 
York  man  and  a  fine  fellow."  Again,  In  a 
letter  addressed  to  the  Romance  Mlnli^  Com- 
pany, November  20,  1908,  It  Is  said:  "I  have 
this  day  given  to  Joel  W.  Thome  an  option 
upon  all  of  the  capital  stock  of  your  compa- 
ny now  owned  by  me,  for  the  consideration 
of  $19,800,  payable  aa  follows:  [Settlngfortfa 
the  payments.]  I  have  agreed  with  Mr. 
Thome  that  I  will  resign  as  general  mana- 
ger of  your  company  during  the  entire  period 
for  which  the  aforesaid  option  is  in  force. 
Therefore.  In  consideration  of  the  facts  as 
above  stated,  I  do  hereby  resign  as  general 
manager  of  your  company,  the  same  to  take 
effect  Immediately  and  continue  In  effect  so 
long  as  the  said  option  shall  remain  in  full 
force  and  virtue  and  the  payments  tber^y 
provided  for  are  made.  This  resignation  is  to 
become  absolute  when  the  total  consideration 
provided  for  in  such  option  la  fully  paid. 
But  If  default  is  made  In  making  any  pay- 
ments provided  for  In  said  option,  this  res- 
ignation shall  thereby  and  thereupon  become 
of  no  effect  Respectfully  submitted,  W.  E. 
Fry."  It  would  seem  that  the  contract,  when 
construed  In  connection  with  the  expressed 
construction  placed  upon  the  transaction  by 
the  plaintiff,  would  leave  little  to  be  said  In 
favor  of  bis  contentltw  that  this  contract 
constltnted  a  contract  of  sal^  inatead  of  an 
option. 
The  jadgmoit  Is  affirmed. 

CHADWICK,  MOUNT,  GOSH,  ELLIS, 
CROW,  MORRIS,  and  TULLERTON,  JJ., 
concur. 


CBLOiPECE  FISH  CO.  et  aL  T.  dTT  OF 
SEATTLE  et  aL 

(Supreme  Court  at  WaahlDgtoQ.  July  26, 1911.) 

1.  Navioablr  Watebs  (g  S6*)— Leqislativb 

CONTROI^^ONSTrrUTIONAL  PBOVJSIONS. 

Const  art  15,  {  1,  requiring  the  Lepisla- 
ture  to  provide  for  a  commission  to  eatablish 
barbor  Imea,  and  Drovidiog  that  tiie  area  be- 
tweeo  any  harbor  nne  aod  the  lioe  of  ordinary 
high  tide  shall  be  reserved  for  landings,  wharves, 
streets,  and  other  convenfences  of  navigation 
and  commerce,  when  construed  Id  connection 
with  section  3,  giving  municipal  corporations 
the  ri^ht  to  extend  their  atreeta  over  interven- 
ing tidelands  to  and  across  the  area  reserved, 
confers  power  on  the  state  to  lay  oat  streets 
over  tidelftnds  and  across  a  harbor  area. 

[Ed.  Note.— For  otfafr  coses,  see  Navigable 
Waters.  Dec.  Dig.  |  80.*] 

2.  OONBTITDTIONAL  LaW  Q  15^— COHSTITU- 
TION— CONSTHDCnON, 

The  court  in  construing  the  Constitution 
must  If  possible,  give  effect  to  all  of  the  words 
used  therein,  and  may  not  eliminate  any. 

[Ed.  Note.— For  otiier  casea,  see  CoDstituticn- 
al  Law,  Cent  Dig.  S  9;  Dec.  Dig.  |  15.*] 


3.  Natioabu  Watiu  d  86*}— Hakbob  Axza 

—Streets. 

The  laying  out  by  a  dty  of  streets  across 
a  barbor  area,  as  authorized  by  the  Legislature, 
is  not  a  surrender  of  title  by  the  state  to  the 
city,  in  violation  of  Const,  art  15.  |  1,  provid- 
ing that  the  harbor  area  shall  not  be  sola,  since 
the  state  does  not  relinouisb  Its  control  by  ded< 
icating  streets  for  public  use. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  1  86.*] 

4.  NATIGABLI  WATKBS  (I  36*)— LlOIBLATIVB 

Control. 

A  city  establishing  a  street  across  a  barbor 
area  talren  only  an  easement  for  public  nse,  and 
the  Legislature  may  vacate  the  street  under  the 
state's  plenary  control  over  streets. 

[EU.  Note.— For  other  cases,  see  Navigable 
Waters,  Dea  Dig.  $  36.*] 

6.  Naviqablk   Watebs   ^   36*)  —  Habbob 

Abeab—I^oislativb  Coktroi.. 

Const  art.  15,  1  1,  providing  for  die  es- 
tablishment of  harbor  lines,  and  that  the  harbor 
area  shall  be  reserved  for  landings,  wharves, 
streets,  and  other  conveniences  of  navifcation 
and  commerce,  confera  on  the  state  plenary 
control  over  harbor  areas,  except  as  to  sales, 
and  it  may  extend  upland  streets  over  tidelands 
across  harbor  area,  either  In  a  direct  line  or  at 
an  angle  to  the  upland  streets ;  and  Laws  188^ 
90,  p.  731,  providing  for  the  eatablishmeot  of 
waterways  across  tide  flats,  is  not  appUcabls 
to  such  streets. 

W[ES1  Note.— For  other  cases,  see  Navlgabls 
aters,  Dec  Dig.  1  86.*] 

6.  Municipal  Oobporatiorb  (J  274*^- 

Streets. 

The  state  filed  a  plat  of  a  city's  tideland 
and  witter  front  and  extended  every  alternate 
street  of  the  city  running  to  the  water  front 
Id  a  direct  line  over  the  tidelands  to  the  onter 
harbor  line.  Thereafter  the  city  prepared  a  cor- 
rected plat,  whereon  the  streets  were  extended 
at  an  angle.  The  Legislature  Instructed  the 
state  land  commissioners  to  revise  the  original 
plat  to  conform  thereto.  The  city's  corrected 
plst  designated  the  streets,  and  bad  the  words 
"city  slip."  The  deflection  of  the  streets  frc»a 
a  straight  line  was  advantageous  for  sll  Inter- 
ests concerned.  Sekt,  that  the  words  "city 
slip"  indicated  that  a  space,  whether  a  slip  or 
street,  was  dedicated  to  tbe  city  for  public  use, 
and  conferred  power  on  the  city  to  Improve  it 
for  that  use  by  the  public 

[Ed.  Note.— For  other  cases,  see  Municipal 
gtr^rations,  Cent  Dig.  f  729;  Dec  Dig.  | 

7.  MtTNICIPAL  COBPOBATlOIfS  (8  274*)— 

5tbeet»— Improvements. 

A  city  extending  a  street  over  tidelands  to 
tbe  outer  harbor  line  may  maintain  a  slip  and 
wharf  at  the  termlous  of  the  street  and  extend 
tbe  same  into  navigable  water  for  the  nse  and 
convenience  of  the  genera!  public 

[Ed.  Note.— For  other  eases,  see  Hnnldpal 
Corporations,  Cent  Dig.  f  729;  De<f.  Dig.  | 
274.*] 

8.  Municipal  Corpobatiohs  (|  274*)— 
Stbeets— Im  pbovbmentb. 

Under  Sesttle  city  darter,  authorizing  the 
dty  to  extend  streets  over  tidelands  across  any 
harbor  area,  and  to  nse  any  portion  of  such 
streets  as  a  public  slip  or  wharf,  the  t^ty  ex- 
tending a  street  across  tidelands  and  across  a 
harbor  area  may  oonstmct  a  gridiron  wharf  in 
tbe  street  slip. 

[Ed.  Note.— For  other  eases.*  see  Monlcipal 
CorporaticHis,  Cent  Dig.  |  729;  Dec  "Dig.  | 
274.*] 
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9^  Bnimrr  Dohatn  (|  2*>— UNULwruL  Tak- 
nto  or  Pbopebtt. 

Where  a  plat  of  a  city's  tidelands  and  wa- 
ter front,  with  zef^renoe  to  which  an  individnaJ 
pordiued  hii  tidelands  and  leased  a  harbor 
area  In  front  thereof,  showed  a  dedication  of  a 
slip  to  the  dt7  for  public  use  as  a  prolongation 
of  a  street,  so  that  the  ireneral  public  bad  an 
equal  right  with  tbe  individcal  to  nae  the  slip 
for  the  purpi">-«a  for  which  It  was  platted,  the 
city  by  improving  the  slip  by  the  construction 
of  a  sndiron  wharf  did  not  thereby  unlawfully 
take  the  property  of  the  IndiTidnal,  but  any 
damage  which  he  snAered  by  reuon  thereof  was 
not  reeomable. 

[E3d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  3-12;  Dec.  Dig.  S  2.*J 

Cbadwick  and  Mount,  JJ.,  dissenting. 

En  Banc  Appeal  from  Siii>erIor  Conrt, 
King  County;  John  P.  Main,  Judge. 

Action  by  the  CUopeck  Fish  Company  and 
another  against  the  City  of  Seattle  and  an- 
other. Prom  a  Judgment  for  defendants, 
plalntUh  appeal  Affirmed. 

Kerr  &  McOord  and  Farrell,  Kane  & 
Stratton,  for  appellants.  Scott  Galhoon  and 
B.  D.  Hnghe%  for  raspondenta. 

BLlis,  J.  The  state's  first  plat  of  the 
Seattle  tidelands  and  water  front  was  filed 
in  Febmary,  1896.  It  extended  every  alter- 
nate street  of  the  dty  streets  originally  rrm- 
nlDg  to  the  water  front  In  e  direct  line  over 
tbe  Hdelands  and  harbor  area  to  the  outer 
barbmr  line.  Among  these  streets  was  Vine 
Btreet  which  was  thus  extended  a  little  over 
300  feet  practically  at  right  angles  to  the  up- 
tend.  All  of  these  extensions  were  100  feet 
in  width. 

In  1897  the  city  of  Seattle  caused  to  be 
prepared  a  correction  or  revision  of  the 
above-mentioned  plat  and  submitted  the 
same  to  the  state  L^slature  for  action 
tbereon.  and  the  L^slature,  by  chapter  28, 
Laws  of  1807,  authorized  and  Instructed  the 
itate  land  commissioners  to  correct  and  re- 
rise  the  original  plat  to  conform  thereto. 
By  this  replat  the  same  streets  were  extend- 
ed over  the  tidelands  and  across  the  harbor 
area  to  the  outer  harbor  line,  not  In  a  direct 
line  as  before,  but  at  an  angle  of  about  45 
d^rees  to  the  upland.  The  extension  of 
Vine  street  w&a  thus  increased  from  about 
300  feet  to  over  500  feet  On  tbe  revised 
Idat  the  extaisions  are  all  100  feet  In  width, 
excepting  Vine  street,  Madison  street,  and 
Harrison  street,  tbe  extensions  of  which  are 
150  feet  in  width.  All  of  these  extensions 
<a  pndoQgatlona  are  designated  in  lai^  let- 
ten  as  streets,  the  name  In  each  Instance 
being  tbe  same  as  that  of  the  corresponding 
nptand  street,  thus,  "Battery  street,"  "Vine 
■treet"  etc.  In  tbe  case  of  Vine  street,  un- 
demeatb  the  street  detdgnatlon  appears  In 
miall  letters.  In  parenthesis,  the  words  "city 
•Jlp."  This  Is  explained  by  a  witness.  Mr. 
Oange  P.  Cottrill,  who  actually  made  the 


r^lat  and  presented  It  to  the  I^eglaiiatnre  on 
behalf  of  the  dty,  as  follows: 

Prior  to  the  adoptltm  of  the  r^Iat,  and  for 
some  years  thereafter,  tbe  city  maintained 
on  the  site  of  the  proposed  present  structure, 
hereinafter  described,  a  public  slip  or  land- 
ing place  somewhat  similar  to  the  one  now 
sought  to  be  enjoined.  A  copy  of  this  replat, 
so  far  as  applicable  to  Vine  street.  Is  In  the 
record  and  shows  this  old  structure.  Mr. 
Cottrill  states  that  these  three  streets.  Vine, 
Madison,  and  Harrison,  spaced  practically  at 
uniform  Intervals  along  the  city's  central 
water  front,  were  platted  each  150  feet  In 
width,  and  the  words  "city  slip,"  In  paren- 
thesis were  placed  upon  each  of  them,  and 
the  extra  width  given  with  the  intention  of 
perpetuating  at  Madison  street  and  Vine 
street  the  then  existing  municipal  facilities 
for  slips,  public  landings,  and  general  transi- 
tion from  water  to  land,  and  to  provide  that 
such  could  be  done  at  Harrison  street  when- 
ever the  development  of  the  dty  should  de- 
mand It.  He  further  says  that  he  explained 
these  things  to  the  Legislature  as  features 
of  the  replat  and  the  necessity  of  these 
wider  streets  for  the  purpose  of  landings  for 
munidpal  purposes.  This  witness  also  testi- 
fied that  the  old  structure  In  the  Vine  street 
extension  was  at  a  later  date  remodeled  and 
used  as  a  garbage  scow  wharf  and  a  pabUc 
landing  generally. 

The  appellants  the  Chlopedc  Fish  Company 
and  the  Columbia  &  Puget  Sound  Railroad 
Company  are,  respectively,  tbe  owners  of  the 
upland  and  tldeland  lots  abutting  the  south 
and  north  sides  of  Vine  street,  at  its  inter- 
section with  the  waters  of  Eliot  Bay.  They 
are  also  the  lessees  from  the  state  of  the 
harbor  area  in  front  of  their  respective  tide- 
lands.  The  tidelands  on  either  side  of  Vine 
street  are  narrow;  the  Inner  harbor  line  ly- 
ing alMUt  20  to  25  feet  westward  from  the 
westerly  line  of  Railroad  avenue,  which 
crosses  Vine  street  at  the  point  here  in  ques- 
tion practically  at  right  angles.  The  fish 
company  has  built  a  dock  extending  outward 
over  the  harbor  area  a  distance  of  175  feet 
into  a  depth  of  water  at  the  outer  end  at 
low  tide  of  about  25  feet.  This  dock  has  a 
frontage  of  142  feet.  It  is  of  a  value  of 
$150,000.  Tbe  railroad  ctHupany  has  also 
built  a  dock  on  the  north  side  of  Vine  street 
extending  outward  over  the  harbor  area  190 
feet   This  dock  is  of  a  value  of  $100,000. 

The  respondent  the  dty  of  Seattle,  Is  pro- 
posing to  erect  between  the  inner  and  the 
outer  harbor  line,  and  in  tbe  middle  of  the 
above-described  extension  of  Vine  street,  a 
structure  which  is  termed  in  the  record  a 
"gridiron."  This  will  be,  if  constructed,  a 
low  wharf  or  cradle  and  roadway  bnllt  on 
piling,  submerged,  except  as  to  the  roadway, 
three  or  four  feet  at  ordinary  high  tide,  so 
that  BCowB,  barges,  and  water  craft  of  like 
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character  can  be  floated  over  It  and  allowed 
to  settle  upon  It  for  the  purpose  of  unload- 
In?  and  transferring  tbelr  cargoes  to  vehi- 
cles which  may  be  driven  from  the  lateral 
roadway  onto  the  vessels  and  off  again  and 
likewise  for  loading.  This  gridiron  wharf 
will  occupy  a  space  about  51  feet  wide.  In- 
cluding the  roadway,  and  will  be  220  feet 
Id  length.  The  southerly  20  feet  will  consti- 
tute the  roadway.  There  will  be  approxi- 
mately 50  feet  of  opra  water  on  each  aide  of 
the  structure. 

The  city  has  let  a  contract  to  its  core- 
spondent for  the  erection  of  this  structure. 
It  will  be  for  the  use  of  the  public  and  all 
persons  desiring  to  load  and  unload  thereat 
brick,  sand,  gravel,  bay,  oats,  or  any  other 
thing  or  commodity  for  transportation  bj 
water  craft  of  the  character  above  mention- 
ed. The  city  is  Intending  to  establish  a 
wharfage  charge  to  persons  using  this  wharf 
to  defray  the  reasonable  cost  of  mainte- 
nance. That  fact,  however,  would  seem  to 
he  immaterial  to  any  Issue  involved  in  this 
case. 

The  evidence  shows  that  if  the  appellants 
^tend  their  docks  to  the  outer  harbor  line, 
as  they  may  do  under  their  leases,  there  will 
still  be  360  feet  of  open  water  160  feet  wide 
alongside  the  dock  of  appellant  railroad  com- 
pany, and  260  feet  along  the  dock  of  appel- 
lant fish  company. 

The  appellants  brought  this  action  to  en- 
Join  the  construction  of  the  proposed  grid- 
iron wharf,  challenging  the  right  of  the  city 
to  erect  the  same  In  the  place  proposed,  and 
flaimlng  that  It  will  injure  thw  In  the  use 
of  their  wharves  and  will  be  a  damaging  of 
their  property  without  Just  compensation.  A 
t^porary  restraining  order  was  granted  by 
the  trial  court,  and  upon  final  hearing  this 
order  was  discharged,  appellants'  bill  dis- 
missed, and  Judgment  rendered  against  ap- 
pellants for  costs.  From  this  final  Judgment, 
this  appeal  was  prosecuted. 

[11  The  appellants  contend  that  the  city  has 
no  right  or  antborlty  to  erect  the  proposed 
gridiron  wharf,  or  any  otber  structure  In  the 
extension  of  Tine  steet  between  the  inner 
and  the  outer  harbor  lines,  because,  as  they 
claim,  that  part  of  said  exteuslcm  is  not  a 
street,  but  a  part  of  the  harbor  area;  that 
the  cit7  cannot  extend  its  streets  across  the 
harbor  area;  and  that  the  Constitution  and 
legislative  enactments  show  an  Intention  to 
devote  the  harbor  area  to  the  purposes  of 
navigation  and  commerce  by  means  of  "wa- 
ter crafts,"  and  native  any  power  in  the 
state  to  extend  streets  as  snch  over  the  har- 
bor area. 

The  Initial  power  of  the  state  to  extend 
streets  across  the  reserved  area  to  the  outer 
harbor  line,  If  it  existe  at  all,  must  be  sought 
in  the  state  Constitution.  That  document.  In 
section  1,  art  IS,  provides  as  follows:  '^e 
Legislature  shall  provide  for  the  appointment 
of  a  commission  whose  duty  it  shall  be  to 
locate  and  establish  harbor  lines  in  the 


navigable  waters  of  all  harbors,  estuaries, 
hays,  and  Inlete  of  this  stete,  wherever  such 
navigable  waters  He  within  or  in  front  of  tbe 
corporate  limits  of  any  city,  or  within  one 
mile  thereof  upon  either  side.  The  state 
shall  never  give,  sell,  or  lease  to  any  private 
person,  corporation,  or  association  any  rights 
whatever  in  the  waters  beyond!  such  barbop 
lines,  nor  shall  any  of  tbe  area  lying  between 
any  harbor  line  and  the  line  of  ordinary 
high  tide,  and  within  not  less  than  fifty  feet 
nor  more  than  six  hundred  feet  of  such  har- 
bor line  (as  the  commission  shall  determine) 
be  sold  or  granted  by  the  stete,  nor  Ite  rights 
to  control  the  same  relinquished,  but  such 
area  shall  be  forever  reserved  for  landings, 
wharves,  streets,  and  other  conveniences  of 
navigation  and  commerce." 

This  is  the  only  provision  of  the  Constttu- 
tlon  authorizing  the  stete,  through  Ite  'Legis- 
lature, to  provide  for  the  dellmitetlon  of  any 
harbor  area.  By  necessary  implication  It 
also  gives  authority  to  plat  the  area  in  order 
to  carry  out  the  purposes  for  whi(A  it  is  re- 
served, namely,  "for  landings,  wharves, 
streete,  and  other  .conveniences  of  navigation 
and  commerce."  It  is  conceded  that  this  sec- 
tion confers  power  on  the  stete  to  lay  out 
streete  over  tldelands,  but  it  is  urged  that 
the  streete  must  be  confined  to  tldelands  and 
cannot  foe  laid  out  across  the  harbor  area. 
A  reading  of  the  section  with  the  context  con- 
vinces us  that  this  position  Is  not  tenable. 
This  section  is  as  plain  a  recognition  of 
streete  as  conveniences  of  navigation  and 
commerce  as  it  Is  of  landings  and  wharves. 
It  evinces  no  stronger  intention  to  confine 
streete  to  tldelands  than  it  does  to  so  confine 
landings  and  wharves.  Moreover,  section  3 
of  this  same  article  15  authorizes  cities  to 
extend  their  streete  across  the  harbor  area. 
It  reads  as  follows:  "Municipal  corporations 
shall  have  the  right  to  extend  their  streets 
over  intervening  tldelands  to  and  across  the 
area  reserved  as  herein  provided." 

It  can  hardly  be  conceived  that  the  fram- 
ers  of  the  Constitution  intended  to  grant  to 
the  stete  less  power  in  this  regard  than  they 
thus  plainly  gave  to  municipalities.  But  ap- 
pellante  argue  that  the  la8t-<iuoted  section 
must  be  construed  as  only  authorizing  cities 
to  extend  their  streete  "to  the  harbor  area 
over  the  intervening  tldelands" — citing  Co- 
lumbia &  P.  S.  R.  R.  T.  SeatUe,  6  Wash.  332. 
33  Pac.  824,  34  Pac.  725;  Seattie  &  Mont  By. 
Co.  V.  Stete,  7  Wash.  150,  34  Pac  651,  22  U 
R.  A.  217,  38  Am.  St  Rep.  866;  SeatUe  v. 
Columbia  &  P.  S.  R.  R.,  6  Wash.  379,  33  Pac 
1048;  Ilwaco  v.  Ilwaco  Ry.  &  Nav.  Co..  17 
Wash.  652,  50  Pac.  672;  Stete  ex  rel.  Mc- 
Kenzie  v.  Forrest  11  Wash.  227.  39  Pac.  684 ; 
Tacoma  v.  Titlow.  53  Wash.  217.  101  Pac. 
827.  While  It  Is  true  that  In  each  of  those 
cases  expressions  to  that  effect  were  used,  it 
is  also  true  that  all  of  those  caae  arose 
in  relation  to  streete  aooss  tldelands  only. 
The  present  issue  was  nelthn  Involved  nor 
was  ite  decision  necessary  in  any  of  tliem. 
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On  the  otber  liand.  In  State  ex  rel.  Gatzert- 
.sdnnibadier  L.  Go.  t.  Bridges,  19  Wash.  428, 
33  Fac.  547,  and  State  ex  rel.  Port  Angeles  t. 
Morse,  S6  Wash.  600,  106  Pac.  147,  tbe  right 
to  eztratd  Btreeta  across  the  reserved  area 
Is  appareatly  recognized,  though  not  directiy 
in  issne. 

[2]  The  words  used  In  section  8,  art  IB, 
sre  "over  Intervening  tldelands  to  and  across 
the  area  reserved  as  herein  provided."  They 
leave  no  room  for  construction.  It  is  a  fun- 
damental principle,  applicable  In  the  con- 
struing of  all  written  laws,  and  especially  In 
coQStmlng  a  document  of  the  gravity  of  thh 
Constitution,  that,  if  possible,  an  effect  must 
he  given  and  a  meaning  accorded  to  all  of 
the  words  used  therein.  We  have  no  more 
authority  to  eliminate  the  words  "across  the 
area  reserved"  than  we  have  to  cancel  the 
words  "over  intervening  tldelands."  We  can 
do  neither. 

[3,  41  It  Is  next  contended  that,  assuming 
that  the  state  owns  the  area  between  the 
Inntf  and  outer  harbor  lines.  It  has  not  and 
cannot  snrrender  any  of  its  title  to  the  city 
of  Seattle.  But  tbe  laying  out  of  a  street  is 
not  a  surrender  of  title.  In  fact,  an  ease- 
ment is  all  that  a  city  has  In  nearly  all  of  its 
streets.  That  an  easement  for  public  use 
is  all  that  the  city  takes  in  streets  laid  out 
across  the  harbor  area  is  Implied  in  tbe  de- 
cision of  this  court  that  the  L^lslature  has 
the  power  to  vacate  streets  platted  across  tbe 
tldelands,  tbe  fee  of  which  was  still  in  the 
state.  The  state  has  plenary  control  over 
streets,  which  It  may  delegate  to  municipali- 
ties. Henry  v.  Seattle,  42  Wash.  420,  423, 
85  Pac.  24;  2  Dillon's  Municipal  Corpora- 
tions <4th  Ed.)  {  666. 

The  provision  in  section  1,  art  15.  of  the 
Coastitntion,  that  no  part  of  the  harbor  area 
dial]  "be  sold  or  granted  by  the  state,  nor  its 
fight  to  control  the  same  relinquished,"  was 
never  intended  to  defeat  the  very  object  of 
tbe  section  as  set  ont  in  the  concluding  words 
of  the  same  sentence,  "but  such  area  shall 
be  forever  reserved  for  landings,  wharves, 
streete,  and  otber  conveniences  of  navigation 
and  commerce."  The  state  relinquishes  no 
more  of  its  control  by  dedicating  a  street  for 
prtdle  nse  than  by  making  a  lease  to  a  pri- 
vate person  or  corporation.  Tbe  manifest 
purpose  of  ttils  section  is  to  prevent  the 
toatnA  of  the  water  front  of  cities  from  ever 
falling  Into  private  hands.  It  was  never 
Intended  to  prohibit,  but  was  plainly  Intended 
to  Insure  to,  cities  a  usable  connecUon  of 
tbelr  streete  with  the  navigable  waters  of  the 
Ma.  State  ex  rel.  Denny  t.  Bribes,  19 
WatiL  44r-4S,  B2  Pac.  326,  40  L.  R.  A.  603.  It 
«lll  be  noted  In  this  connection  that  the  pro- 
UUtion  fonnd  In  the  first  clanse  of  this 
•entoMS  against  the  sale,  gift,  or  lease  of 
uv  rights  wliateTeT  In  the  waters  b^ond 
tbt  baitwr  Unes  Is  applied  to  private  persona, 
corporations,  or  assodationa  only. 

[IJ  It  Is  KtgOBA  that,  lnasm^cta  as  a  city 


cannot  extend  its  streets  across  tldelands, 
except  In  a  direct  line,  as  held  in  Ilwaco  v. 
Ilwaco  Ry.  &  Nav.  Co.,  17  Wash.  652,  50  Pac. 
572,  and  other  decisions  of  this  court  the 
state  cannot  do  so,  and  that  therefore  the 
Vine  street  prolongation  is  not  a  street  but 
a  waterway.  It  will  be  noted  that  the  hold- 
ing In  those  cases  Is  based  upon  the  signifi- 
cance of  the  word  "extend"  found  In  section 
3,  art  15,  of  the  CJonstltntlon.  Neither  the 
word  "extend."  nor  any  word  of  like  import 
Is  found  in  section  1  of  article  16,  which 
vests  in  the  state  control  of  the  tldelands 
and  harbor  area.  Unguestlonably  the  state 
has  i>ower  to  lay  oot  streets  over  the  tide- 
lands  In  any  direction,  and  that  power  neces- 
sarily Includes  the  authority  to  prolong  exist- 
ing upland  streets,  either  in  a  direct  line 
or  otherwise.  Since,  as  we  have  seen,  this 
same  section  1  of  article  15  confers  upon  the 
state  plenary  control,  except  as  to  sale  or 
grant  over  the  reserved  area,  as  well  as  the 
tldelands,  It  follows  that  the  state  may  ex- 
tend or  prolong  upland  streets  over  tbe  tide- 
lands  and  across  the  harbor  area,  either  in  a 
direct  line,  as  It  did  In  the  original  plat  or  at 
an  angle  to  the  upland  streets,  as  it  has  done 
by  tbe  legislative  adoption  of  the  city's  re- 
plat  In  tbe  act  of  1897  (diapter  28,  iLaws 
1897). 

We  are  referred  by  counsel  to  the  act  of 
March  28,  1800  (Laws  1889-90,  p.  731).  as  the 
law  In  pursuance  of  which  these  street  ex- 
tensions were  platted  by  the  state,  and  it  Is 
Insisted  they  must  be  "forever  reserved  from 
sale  or  lease  as  public  ways  for  water  crafts," 
as  provided  In  section  5  of  that  act  But  that 
act  provides  for  the  establishment  of  one  or 
more  waterways  across  tide  flats,  to  be  not 
less  than  50  nor  more  than  1,000  feet  wide. 
They  shall  extend  inland  across  the  state's 
tldelands,  and  where  practicable  they  shtill 
include  navigable  streams.  Obviously  It  has 
no  application  to  this  Vine  street  slip,  which 
neither  extends  Inland  across,  the  state's 
tldelands  nor  Includes  a  navigable  stream. 
The  fact  that  the  outer  harbor  line  runs 
straight  across  tbe  outer  end  of  these  ex- 
tensions, that  they  are  located  at  the  termini 
of  the  upland  streets,  that  they  are  continued 
of  the  same  width  and  in  the  same  direction 
as  the  streets  are  extended  across  the  tide- 
lands,  and  are  prominently)  designated  as 
streete,  with  names  corresponding  to  the  up- 
land streets,  respectively,  makes  it  plain 
that  these  spaces  so  located  and  named  are 
dedicated  as  promnlgations  of  the  streets. 

[f]  It  Is  also  argued  that  the  word  "Mip" 
in  the  parenthetical  designation  of  the  Vine 
street  «Etension  shows  an  Intuition  to  re- 
serve it  solely  as  an  open  space  for  vessels 
to  lie  in  between  tbe  aj^ellants-  wharves.  The 
words  used,  bowever,  are  **€3is  aUp."  The 
word  "d^"  can  no  more  be  Ignored  than  the 
word  "slip."  It  Indicates  that  the  space, 
whetlker  as  slip  or  street  ia  dedicated  to  the 
dty  for  public  nse.  This  designation  being 
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placed  In  conjonction  w!Ui  the  prindpsl 
designation  "Vine  street**  conveys  no  otber 
IntoitUn  tban  to  dedicate  thta  space  to  the 
dty  for  a  nsable  connection  of  Vine  street 
with  the  open  harbor,  and  to  confer  Jurisdic- 
tion upon  the  dty  to  improve  It  tar  that  nse 
the  pnhllc.  Horeover,  If  there  Is  any  am- 
b^lty  In  the  plat  arising  from  this  doable 
designation,  "Vino  streelf'  and  "dty  tdlp,** 
the  intention  of  the  Legislature  at  the  time 
of  the  adc^tlon  of  the  plat  may  be  sought  in 
the  light  of  the  facts  and  drcnnutances  then 
before  that  body.  This  is  certainly  admis- 
sible to  explain,  though  not  to  contradict,  the 
plat  State  ex  reL  IfeKen^e  t.  Forrest,  11 
Wash.  23S,  89  Pac.  eSi ;  Hwaoo  t.  Ilwaco  By. 
ft  NaT.  Co.,  17  Wash.  669.  60  Pac  672. 

This  revised  plat  was  prepared  by  the  dty 
officials,  and  by  them  the  words  "dty  dip" 
were  placed  upon  the  Vine  street  extension. 
At  that  time  there  was  in  the  old  extension 
of  Vine  street  a  structure  similar  In  characta 
and  use  to  the  one  hwe  sought  to  be  mjoined. 
This  old  structure  was  diown  on  the  replat. 
The  words  "dty  slip"  were  used  thereon, 
with  the  avowed  Intention  of  continuing  the 
facilities  for  use  of  the  slip  in  connection 
with  Vine  street  in  the  same  manner  as  be- 
fore. These  things  were  explained  to  the 
Legislature  whoi  It  adopted  the  replat.  In 
the  lifiht  of  these  facts,  it  can  hardly  be  doubt- 
ed that  the  Legislature  Intended  to  authorize 
a  contlnnance  of  the  former  use  of  the  slip. 

It  is  argued  with  much  stress  that  the  de- 
flection of  all  these  street  extensions  from  a 
straight  line  is  evidence  that  they  were  In- 
tended solely  to  accommodate  large  vessels 
and  to  extend  the  wharfage  fadlltles  of  the 
leased  area.  But;  as  counsel  for  the  appel- 
lants stated  In  argument,  there  were  other 
advantages  thus  gained.  Ballroad  spurs 
could  thus  be  laid  upon  adjacent  wharves 
running  to  tiielr  face,  without  making  on 
acute  and  impracticable  curve.  Vessels, 
whether  luge  or  small,  scows  and  barges 
In  tow,  could  enter  at  an  ea^  angle,  without 
making  a  sharp  turn  as  they  approached  the 
shore.  The  deflection  Is  plainly  as  advan- 
tageous to  the  use  proposed  by  the  dty  as  to 
the  use  by  appellants.  It  is  advantageous  for 
all  interests  concerned— the  dty,  the  lessees 
of  adjncratt  wharves,  and  for  the  railroad 
It  win  also  facilitate  the  construction  of 
much  longer  private  slips  when  required. 

(7]  The  appellants  concede  the  right  of  the 
cl^  to  extend  and  improve  its  streets  over 
tidelands,  but  contend  that  it  has  no  authoi^ 
ity  to  place  any  structure  in  the  streets. 
They  dte  in  support  of  this  GlObe  HIU  Co. 
v.  Bellingham  Bay  Imp.  Oo.,  10  Wash.  458, 
88  Pac.  1112,  where  the  court  recognizee, 
arguendo,  that  both  tidelands  and  interven- 
ing streets  will  ultimately  be  filled  and  be- 
come "solid  land."  This  may  be  granted, 
but  it  seems  far  from  holding  that  the  ter- 
minus of  a  street  may  not  be  extended  by  a 
wharf  or  gridiron  to  make  a  practicable  con- 
nection of  solid  land  and  navigable  water. 


It  Is  also  true  that  fai  West  Seattle  Went 
Seattle  Land  ft  Imp.  Co.,  88  Wash.  889,  80 
Pac.  649,  the  maintomnce  of  a  terry  slip  In 
the  street  by  private  persons  was  enjoined  as 
a  nuisance  on  complaint  of  the  city;  but 
that  Is  har^  authority  for  the  contention 
that  the  dty  cannot  lawfully  maintain  a 
dip,  and  wharf  at  the  terminus  of  a  street, 
extending  the  same  Into  navUcable  water  for 
the  use  and  convenience  of  the  general  pat>- 
llc  It  is  true,  also,  that  ndtfaw  the  dty  nor 
any  one  dse  can  lawfully  erect  a  stan^ipew 
or  a  steam  engine,  or  an  electxic  light  plant, 
or  a  water  tank,  or  a  dty  hall,  or  a  dnmpins 
board,  or  any  other  structure  of  like  char- 
acter In  the  street^  as  held  by  other  an- 
thorltles  dted  by  appellants;  'but  there  Is  a 
wide  dlfferoice  betwera  these  things  and  the 
construction  of  a  wharf  by  the  dty  at  a  street 
termination,  leading  into  navigable  water 
giving  public  access  thereto,  and  In  aid  of 
genwal  traffic  betweox  land  and  water.  This 
1b  not  only  not  inconsistent  with  the  use  of  the 
street  as  a  public  highway,  but  Is  adnally 
in  aid  of  such  use. 

[I]  The  ai^ellants  further  contend  that  the 
cl^  of  Seattle  Is  not  authorized  by  any  1^ 
islative  act  to  erect  a  gridiron  or  a  irfer  in 
any  street  extension  over  dther  tldeilands  or 
harbor  area,  and  has  no  Implied  authorl^ 
to  do  so.  We  cannot  review  in  detail  all 
of  the  authorities  cited  in  tUs  connection 
without  unnecessarily  loigthenlng  this  opln- 
Ion.  We  will,  however,  refer  to  a  few  of 
tbem.  In  The  Geneva  (D.  C.)  16  Fed.  874, 
whldi  more  nearly  sustains  appellants  tiian 
any  other  case  dted,  it  appears  that  the  bor^ 
ough  of  Bllzabeth  existed  by  virtue  of  a  1^ 
islatlve  charter,  which  did  not  confer  ex- 
press authority  upon  the  munldp^ity  to 
construct  or  own  a  wharf,  either  in  a  street 
or  elsewhere,  or  to  exact  tolls  or  wharfage 
for  the  use  of  any  wharf.  The  court  held, 
therefore,  that  it  could  not  charge  wharftige 
for  the  use  of  a  wharf  which  It  had  con- 
structed In  a  street  The  only  question  di- 
rectly Involved  was  that  of  the  right  to 
chai^  whai^agfe  The  case  Is  not  applicable 
to  dtles  possessing  the  broad  powers  con- 
ferred by  the  enabling  act  upon  dtles  of  the 
flrat  dass  in  this  state. 

Russel  V.  Empire  Stat^  Fed.  Chs.  ^o. 
12,145,  arose  on  libel  for  wharfage.  Wood- 
ward avenue,  in  the  city  of  Detroit,  terminat- 
ed at  the  water's  edge  of  the  river  Detroit 
a  navigable  stream.  The  cl^  erected  a 
wharf  at  the  foot  of  the  avenue,  ext»idlng 
beyond  its  terminus  Into  the  river.  The  dty 
leased  this  wharf  to  the  libelant  giving 
him  "tiie  sole  and  exclusive  right  to  use  the 
public  wliarf  for  his  ferry  boats."  It  was 
held  that  he  could  not  collect  wharfage  as 
to  ottier  vessels  mooring  there.  The  court 
says :  "Unquestionably  the  dty  may  Improve. 
ornam«Lt,  and  grade  for  public  convenlrace, 
elthnr  by  oilai^tanent  or  extension,  the  pub- 
lic streets,  and,  with  a  view  to  public  ac- 
commodation, erect  at  theli  tennini,  tn  the 
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rlTcr.  Boltabla  wtiarrei  or  landfaifB;  but* 
bj  w  dolnfc  sacb  eractlons  become  tm  to 
tbe  piibll<^  as  extoudons  of  tbe  Btreets,  and 
tbe  dty  baa  no  antborlty,  and  can  confer 
Done,  to  exact  toU  for  egress  or^  regress." 
The  court,  so  far  from  denying  the  right  of 
the  dty  to  extend  the  wharf  Into  navigable 
•ntix  for  public  use  In  connection  with  the 
itreet  distinctly  recognizes  that  right 

In  re  Cramp's  Appeal,  13  Phlla.  (Pa.)  16, 
waa  decided  mider  a  statute  of  Pennsylvania 
glrtng  Ote  riparian  owner  Uw  risht  to  am- 
Btnict  a  wbarf  In  front  of  bla  property  on 
iwocurlng  a  Ilc«ise  from  tbe  port  wardoiB. 
The  court  held  that  this  rl^bt  was  appurte- 
nant to  the  fee  of  the  upland;  that  tbe  fee 
of  tbe  street  waa  not  In  tbe  dty.  but  In 
the  owners  at  iwoper^  abutting  the  street; 
bence  the  port  wardens  could  not  gntnt  a  11* 
ceme  to  the  dty  to  nmatruct  a  sewer  to 
tbe  warden's  Une,  to  be  covered  and  protect- 
ed by  a  whart  Tbe  conrt  fnrUier  held  that 
tbe  an>llcatlon  waa  not  made  for  the  pur- 
pose of  creating  dock  or  wbarf  fltdUtiee,  but 
Id  aid  of  sewerage,  which  was  not  a  proper 
basis  for  an  application  to  construct  a  wbarf. 
Tbe  Pennsylvania  rhie  as  to  riparian  liibtB 
In  tbe  harbor  area  baa  no  applleatim  in  tfaUi 
stated  The  preferential  right  of  1^  ownu  of 
abutting  lands  to  purchase  tldelands  and  to 
lease  tbe  harbor  area  In  front  thereof  has 
no  analogy  to  riparian  rights  In  otber  states. 
Gilford  V.  Horton,  M  Wash.  086,  108  Pac. 
988;  Elsenbadi  v.  Hatfield,  2  Wash.  286,  26 
Fac.  589,  12  L.  B.  A.  682. 

We  have  examined  the  other  authorities 
dted  hy  appdlants,  but  th^  have  no  Im- 
portant bearing  upon  the  Question  here.  In- 
Toked,  In  view  of  the  powers  conferred  npon 
dtles  of  tbe  first  class  in  this  state. 

The  enabling  act  (Bem.  ft  Bal.  Code,  I  7S07) 
confers  upon  dtles  of  the  first  class  powws 
u  follows: 

"7.  To  lay  out,  establlah.  open,  alter,  widen, 
extend,  grade,  pave,  plank,  establish  grades, 
or  otherwise  Improve  streets,  alleys,  avenues, 
■tdwalka,  wharves,  parks,  and  other  public 
groonds.  and  to  regulate  and  control  tbe  use 
thereof;   •    •  • 

"28,  To  deepen,  widen,  dock,  cover,  wall, 
liter,  or  change  the  channels  of  waterways 
and  courses,  to  provide  for  the  construction 
and  maintenance  of  all  aach  works  as  may 
be  required  for  the  accommodation  of  com- 
merce. Including  canals,  slips,  public  landing 
places,  wharves,  docks,  and  levees,  and  to 
control  and  regulate  the  use  thereof ; 

*^E7.  To  control,  regulate,  or  J>rohlblt  the 
aDofaorage,  moorage,  and  landing  of  all  water 
crafts  and  their  cargoes  within  tbe  jurisdic- 
tion of  the  corporation; 

To  fix  the  rates  of  wharfage  and  dock- 
age, and  to  provide  for  the  collection  thereof, 
and  to  provide  for  the  imposition  and  col- 
lection of  such  harbor  fees  as  may  be  con- 
•Istent  with  the  laws  of  the  United  States; 
«  •  t 

"87.  To  project  or  extend  its  streets  over 


and  across  any  UdelandB  within  Ito  corporate 
limits,  and  along  or  across  tbe  barbw  Areas 
of  such  dty.  In  such  manner  as  will  best  pro- 
mote tbe  tnterests  of  commerce." 

Under  the  anthorl^  conferred  by  section 
10,  art  11,  of  the  Constitution,  the  dty  of 
Seattle  In  ite  charter  baa  affirmatively  as- 
sumed all  of  these  powers.  To  conserve 
space  we  quote  mily  one  of  these  charter 
provisions.  A  part  of  article  4,  |  18,  aubd. 
87,  aaserte  the  power  of  c&e  city  "to  pro- 
ject or  extend  or  estebltsb  streets  over  and 
across  any  tldelands  within  the  corporate 
limlU  of  tlie  dty  and  alcmg  or  across  a^ 
harbor  areas  of  the  dty.  In  such  manner  aa 
will  best  promote  the  Intereste  of  commerce, 
and  to  excaTOte  and  improve,  for  the  uae  as 
public  slips  or  wharves,  any  of  said  streets, 
and  to  use  all  or  any  portion  of  every  street 
extending  to  or  projectli^  Into  the  water  as 
a  public  slip  or  wharf." 

In  the  light  of  the  sweeping  powers  con- 
ferred by  tbe  enabling  act,  we  are  constrain- 
ed to  bold  that  the  dty  of  Seattle  was  war- 
ranted in  assuming  the  right  asserted  In  the 
last  clause  of  the  above^ooted  charter  provi- 
sion, and  that  It  has  the  power  to  construct 
the  proposed  grldlnm  wharf  in  the  Vine 
street  slip.  In  this  we  are  sustolned  by  am- 
ple authority. 

In  McMurray  v.  Mayor,  etc.,  of  Baltimore. 
54  Md.  108,  a  case  In  every  way  anal(^us 
to  this,  the  court  says:  "In  a  city  situated 
on  navigable  water,  nothing  is  of  more  im- 
portance  than  the  privilege  of  constructing 
wharves  or  piers  for  the  benefit  and  proqjio- 
tlon  of  commerce.**  After  revlewli^  various 
authorities,  the  court  concludes:  **In  our 
judgment,  the  dedication  of  Cross  street  to 
the  pablic  me,  as  a  street  extending  to  the 
water,  carried  with  it,  by  necessary  Implica- 
tion, tbe  right  of  the  city  to  extend  It  Into 
the  harbor  by  the  construction  of  a  wharf  at 
the  end  thereof.** 

In  Backus  v.  Detroit,  49  Mich.  110,  13 
N.  W.  880,  43  Am.  Bep.  447,  the  street  ex- 
tended to  the.  water  front  In  front  of  tbe 
loto  on  either  side  of  tbe  street,  the  owners 
had  constructed  wharves  285  feet  and  270 
feet  In  length.  The  complainant  one  of  these 
owners,  bad  excavated  the  space  between  tbe 
side  lines  of  the  street  extended  and  was  us- 
ing it  for  a  slip.  He  sou^t  to  enjoin  the 
city  from  constructing  a  wharf  therein,  for 
which  work  It  had  let  a  contract.  The  court, 
after  an  exhaustive  review  of  the  authorities, 
denied  the  injunction,  using  the  following 
language:  "Authority,  therefore,  is  very  clear- 
ly and  deddedly  with  the  city,  and  the  cases 
which  favor  Ite  claim  make  no  account  of 
the  question  whether  the  title  to  the  land 
under  the  water  was  or  was  not  in  the  pro- 
prietor of  the  shore." 

Dillon's  Municipal  Corporations  (4th  Ed.), 
in  section  110,  states  the  law  as  follows: 
"Where  streets  terminating  or  fronting  on 
navigable  waters  have  been  established, 
whether  by  condemnation  or  dedication,  and 
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whether  the  flee  la  In  the  mimlcipallty,  or  In 
the  adjolnb^  proprietor,  the  moiilcipallty, 
under  leelBlative  anthortty  to  establish  and 
r^pilate  wharves,  may  cause  public  wharves 
to  be  eonstmcted  at  the  ends  or  in  front  of 
such  streets  and  receive  the' wharfage  from 
the  same;  and  this  la  no  InvaBlon  of  the 
rights  of  the  owner  of  private  pmpextj 
abutting  on  such  streets,  or  of  the  rights  of 
the  adjoining  riparian  proprietor."  The  fol- 
lowing authorities  are  to  the  same  effect: 
Gould  on  Waters  (8d  Ed.)  |  106;  Barney  v. 
Mayor  ft  City  of  Baltimore,  1  Hughea,  118, 
Fed.  Cas.  No.  1,029 :  Haight  t.  City  of  Keo- 
kuk, 4  Iowa,  199 ;  Barney  v.  Keokuk,  94  U. 
8.  824, 24  K  Ed.  224  ;  28  Cyclopedia  of  Law  ft 
Procedure,  863;  Potomac  Steamboat  Co.  v. 
Upper  Potomnc  Steamboat  Co.,  109  tT.  8.  072, 
S  Sup.  Ct.  445,  4  Sup.  Ct  IS,  27  L.  Ed.  1070; 
Newport  v.  Taylor's  Bxecnton.  16  B.  Men. 
(Ey.)  699-804. 

It  Is  argued  wlUi  Insistence  tiuit  the  use 
of  these  street  extensions  by  the  city,  as 
it  now  proposes  to  use  the  Vine  street  slip, 
would  limit  the  commerce  of  EUot  Bay  to  the 
front  of  the  docks,  since,  if  It  can  so  use 
one  street,  It  can  all.  The  argument  from 
convenience  is  sometimes  accorded  much 
weight,  but  in  this  Instance  it  Is  hardly 
sound.  Any  private  dock  owner  can  construct 
a  slip  for  his  own  private  use,  if  the  use  by  tbe 
public  of  the  public  slips  is  Incompatible  with 
his  use  of  them  to  hla  best  advantage.  Ap- 
parently  the  state  Is  under  no  greater  obliga- 
tion to  furnish  hfm  an  exclusive  slip  free  of 
charge  than  tt  ts  to  supply  him  with  an  ex- 
clusive dock  free  of  charge.  Moreover,  these 
aji^llants,  by  extending  their  docks  to  tbe 
outer  harbor  line,  which  the  evidence  shows 
l8  entirely  feasible,  will  each  have  a  greater 
dock  frontage  upon  tbe  open  part  of  the 
slip  outside  of  the  city's  gridiron  than  they 
now  possess  In  the  absence  of  tbe  gridiron. 
If  we  give  ear  to  the  argument  from  conven- 
ience, it  may  be  said  that,  if  tbe  city  cannot 
improve  the  Vine  street  slip  'for  use  in  con- 
nection with  that  street,  then  it  cannot  so 
'  improve  any  street  The  street  termini 
would  thus  be  useless,  bo  far  as  tbe  public  is 
concerned.  It  is  fairly  inferable  from  tbe 
evidence  that  tbe  present  use  of  this  Vine 
street  slip  Is  practically  confined  to  that  of 
the  appellants.  Their  use,  in  the  nature  of 
things,  must  remain  exclusive,  so  long  as  tbe 
public  has  no  means  of  using  It  In  connec- 
tion with  the  street  It  is  a  manifest  para- 
dox to  say  that  the  general  public  has  an 
equal  right  with  the  appellants  to  its  use, 
which  la  certainly  true,  but  that  the  dty  has 
no  power  to  provide  the  facilities  necessary 
to  that  use.  It  seems  more  consonant  with 
reason,  as  well  as  authority,  that  the  con- 
ceded existence  of  the  right  to  use  Implies 
the  power  without  which  the  right  would  be 
nu^tory. 

Finally,  the  app^ants  contend  that  tbe 
erectkm  of  this  gridiron  wharf  Is  an  unlaw- 


ful taking  of  thrtr  iw<q;»er^.  They  do  not 
claim  an  exclusive  iwoperty  right  in  this 
Vine  street  slip,  but  asswt  tliat  tb^  pur- 
chase of  tidelands  and  leases  of  harbor  area 
in  front  jliereof,  as  ^tted.  implied  a  com- 
pact between  the  stat^  the  dty,  and  tbe 
appdiants  that  no  snch  struetores  should 
ever  be  erected  in  this  Vine  street  dty  slip. 

[|1  From  what  we  have  already  said,  it  is 
manifest  that  this  position  la  not  tenable 
We  have  sem  that  the  state  was  authorised 
by  the  Constitntkm  to  lay  out  streets  across 
the  harbor  area  to  the  outw  harbor  line; 
that  It  laid  out  this  proltmgation  of  Vine 
street,  and  designated  It  "Vine  street"  "dty 
sUp"  upon  the  plat,  by  the  act  of  1897;  that 
the  dty  Is  authorised  by  the  enabling  act  to 
construct  wharves  and  landings  and  to  con- 
trol and  maintain  the  same;  that  tt  has  as- 
sumed this  authority  in  its  charter  ;  that  the 
dty  having  statutory  authority  to  construct 
and  maintain  irtiarves  has  the  Implied  au- 
thority to  erect  and  maintain  irtiarves  at  the 
termini  of  its  stneto,  and  to  extend  the  same 
Into  navigable  water;  that  the  plat  of  the 
Seattle  tidelands  and  water  front,  with  ref- 
erence to  which  tbe  appellants  purchased 
their  tidelands  and  leased  Qie  harhor  area  in 
front  thereof,  shows  a  dedication  of  this  slip 
to  the  dty  for  public  use  as  a  prolongation  of 
Vine  street;  that  the  general  public  has  an 
equal  right  with  the  appellants  to  use  this 
slip  for  tbe  purposes  for  wUch  it  was  plat- 
ted, and  that  this  right  carries  with  It  the 
auttioritT  to  inroTUle  facilities,  wiUioot  which 
the  rl^t  to  use  would  be  hn  effect  doUed  to 
the  puldlc.  It  follows  that  no  right  of  tbe 
appellants  will  be  Invaded  by  the  city  in  the 
creation  of  such  faculties.  Th^  acquired 
their  holdings  with  knowledge  of  the  public 
right  State  Forrest  12  Wash.  488.  41 
Pac.  194;  Eenyon  v.  Knlpe^  2  Wash.  384.  27 
Pac.  227.  13  L.  B.  A.  142.  Any  damage  or 
inconvenience  which  they  may  snflCer  by  rea- 
son of  the  exercise  of  that  tigbt  by  the  con- 
struction of  a  gridiron  wharf,  niaklpg  a  prac- 
ticable connection  betweoi  Vine  street  and 
the  navigable  waters  of  BOlot  Bay,  will  be 
damnum  absque  Injuria.  "This  la  no  inva- 
sion of  tbe  rights  of  the  ownw  of  private 
property  abutting  on  audi  streets,  or  of  the 
rights  of  tbe  adjoining  riparian  proinletor." 
1  Dillon,  Mun.  Corp.  (4th  EdL)  |  110;  Ucw 
Murray  t.  Mayor  of  Baltimore^  64  MdL  103: 
Barney  v.  Keokuk,  94  U.  S.  324,  24  U  Ed. 
224;  Qould  V.  Hodaon  River  B.  Co..  12  Barb. 
(N.  Y.)  628. 

The  Importance  to  the  public  of  the  ques- 
tions Involved  In  this  appeal,  the  able  and 
earnest  manner  in  whidi  they  have  been  pre- 
sented by  counsd,  and  the  dlfflcultj  which 
we  have  experienced  in  reaching  a  decision 
have  caused  an  atenslcm  of  this  opinion  to 
an  iniwnperate  Imgth.  We  will,  therefore, 
not  review  tbe  dedsiona  dted  appellant* 
on  this  last  point  further  than  to  note  thai 
th^  all  rest  upon  fkcts  so  wide^  dlvergoir 
from  the  tact  here  presented  as  to  take  tbeni 
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outside  of  the  principles  of  law  which  we 
coDcelTe  to  be  controlling  In  thla  case. 
The  Judgment  Is  affirmed. 

DUNBAR,  C.  and  PARKER,  MORRIS. 
CBOW,  GOSE,  and  FULLBRTOX,  3J^  con- 
cur, 

CHADWICK,  J.  I  do  not  concur  in  the 
reasoning  or  the  judgment  of  the  majority. 
The  opinion  proceeds  npon  a  fundamental  er- 
ror, and  In  all  such  casea,  the  premise  being 
assumed,  the  ailment  seems  conTlndng. 
The  error  of  my  Associates  lies  In  this:  That 
the;  have  assumed  that  the  city  has  an  own- 
ership or  snperlor  easement  In  the  so-called 
streets  as  extended  over  the  tidelands.  This 
Is  not  so.  The  eztoided  street  or  way  is 
state  property,  reserved  as  a  convenience  of 
narUntlon  and  commerce.  Const  art  10,  I 
L  The  clt7  is,  as  these  appellants  are,  a 
mere  licensee,  and  In  the  absence  of  express 
legislation  Its  privileges  are  equal,  and  nec- 
es^^arlly  the  one  licensee  cannot  interfere 
with  the  right  of  the  other  to  use  the  public 
tliorouBhfare  of  the  state.  By  the  Constitu- 
tion, by  every  law  ever  passed  upon  the  sub- 
ject, and  by  every  decision  ever  pronounced 
1^  this  court  concerning  harbor  areas,  it  has 
been  declared  that  they  are  to  be  and  remain 
opea  for  the  purposes  of  navigation  and  com- 
totTce.  When  the  state  allowed  the  same  to 
be  leased,  that  wharves,  docket  and  other 
Btmctures  might  be  placed  thereon,  and  plat- 
ted the  same,  leaving  these  open  ways  of  wa- 
ter. It  affirmed,  as  positively  as  the  will  of 
the  people  can  be  expressed,  that  such  streets 
should  be  water  streets  or  waterways,  unob- 
stmcted  by  wharves,  docks,  and  structures 
of  like  character,  and  that  they  should  be 
open  to  the  whole  public — not  to  any  Indl- 
Tidual  or  qnasi  public  corporation,  or  to  be 
put  to  a  particular  nse  by  either.  Otherwise 
U  would  have  leased  the  area  so  Included  for 
the  erection  of  snch  structures  as  It  had  the 
tmdoobted  right  to  do.  For  the  property  be- 
ing that  of  the  state.  It  might.  If  It  had  seen 
fit  to  do  so,  have  provided  that  the  city  of 
Seattle,  because  of  Its  municipal  character 
and  the  commerce  coming  to  It,  should  tmve 
tbe  right  to  erect  any  structure  of  any  char- 
acter on  any  part  of  the  reserved  area  des- 
ignated and  set  aside  for  its  use.  But  it  has 
not  done  so.  Therefore  tbe  questions  of  pol- 
icy tliat  are  raised  and  dlscimsed  in  the  ma- 
jority opinion  are  I^slatlve  questions,  and, 
in  the  absence  of  an  afflnnaUve  grant  on  the 
part  of  tbe  Legislature,  shonld  not  be  held 
to  control  our  judgment 

Another  error  is  that  the  majority  assume 
that,  If  their  decision  were  otherwise,  appel- 
lants might  have  an  exclusive  right  to  use 
the  street  But  thhs  la  not  so.  The  street 
b^ng  an  open  waterway,  they  can  land  ves- 
■di  at  Uielr  abutting  dock  and  keep  them 
tltve  while  loading  or  unloading.  When  this 


work  Is  done,,  the  vessel  must  proceed  on  its 
way,  or  find  anchorage  elsewhere.  And  yet, 
although  the  rights  of  the  appellants  and  tbe 
city  are  equal,  and  neither  one  has  a  right 
over  the  other,  this  court  has  nevertheless 
said  that  the  city  may  so  exercise  Its  license 
In  the  property  of  another,  which  In  terms 
has  been  forever  reserved  to  tbe  public,  that 
It  destroys  tbe  use  of  it  to  an  adjoining  pro- 
prietor and  defeats  tbe  object  of  the  consti- 
tutional reservation.  The  policy  of  the  state 
to  reserve  waterways  has  been  so  clearly 
manifested  in  the  several  legislative  enact- 
ments, particularly  the  act  of  1897,  wherein 
It  changed  the  streets  so  as  to  make  them 
run  at  an  angle  to  the  upland,  that  It  seems 
almost  impertinent  for  a  court  to  hold  that 
any  party,  private  or  quasi  public,  can  erect 
permanent  structures  or  eventually  fill  up  at 
Its  will  its  reserved  water  streets,  and  thus 
eventually  devote  them  to  exclusive  uses.  If 
the  Legislature  has  power  to  do  as  It  pleases 
with  tbe  state's  property,  it  has  made  no 
grant  to  the  city,  and  for  its  omissions  we 
are  not  to  be  held  answerable.  It  Is  truly 
unfortunate  that  the  Constitution  makers  and 
the  several  Legislatures  used  the  word 
"streets"  In  the  Constitution  and  in  the  stat- 
utes ;  for,  notwithstanding  the  fact  that  the 
title  Is  in  the  state,  and  that  the  reserved  area 
Is,  and  for  all  times  must  be,  water  and  not 
land,  this  court  has  given  to  the  term  that 
meaning  which  attaches  to  tbe  country  high- 
way threading  through  the  village,  and  the 
streets  of  the  dty,  which  are  admittedly  un- 
der the  jurisdiction  and  subject  to  the  will 
of  city  councils. 

My  time  Is  so  engaged  that  I  cannot  review 
the  law  of  this  case  at  the  present  time.  It 
Is  suggested  that  the  cafle  is  of  public  im- 
portance, and  a  speedy  decision  Is  asked  for; 
but  I  shall  avail  myself  of  the  privilege  of 
putting  my  views  In  form  for  the  permanent 
edition  of  our  reports. 

ai OUNT,  J.,  concars  wlOi  CHADWICK,  J. 


BfETHOW  CATTLE  CO.  T.  WILLIAMS 
et  ox. 

(Supreme  Court  of  Washington.  Aug.  S,  1011.) 

1.  Appk&l  ahd  Bhsob  a  1(0.1*)— Fnroufos— 

CONCLUBIVSnESS. 

Findings  npon  sharply  conflicting  evidence 
will  be  anstained  on  api>eal. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error^^Cent  Dig.  »  S883-3^;   Dec.  Dig.  f 

2.  Watebs  ano  Watkb  Courses  3  167*)— 
Pabol  License— It  EVOCATION. 

The  rule  that  a  parol  license,  to  he  exer- 
cised upon  another's  land,  creates  an  interest  la 
land  within  the  statute  of  frauds,  and  ia  revo- 
cable at  any  time,  irrespective  of  performance 
under  the  Ucens^  would  not  apply  to  the  grant- 
ing of  the  ase  of  water  in  a  ditch  to  tapping  it 
on  the  licensee's  own  land.  In  coosideratlon  of 
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a  liAt  of  waj  across  the  laod,  and  of  keeping 
the  oitch  in  repair. 

[Ed.  Note.— For  other  cases,  see  Waters  aod 
Water  Courses.  Cent  Dig.  f  185;  Dec.  Dig.  { 

157.*]  ; 

3.  Watrbs  akd  Wateb  Coubses  (1 15S*>— Ri- 
parian OWNEE8HIP— NaTUEE  OF  InTBBSST. 

The  right  of  a  riparian  owner  to  the  natu- 
ral flow  of  water  across  his  lands  is  a  part  of 
the  land  itself,  and  passes  by  grant  as  realty. 

[Ed.  Note.— For  other  case&  see  Waters  and 
Water  Courses,  Cent  Dig.  U  161-160;  Dec 

Dig.  s  ia6.*r^ 

4.  Fbopkbtt  d  2*)— Wateb  nr  Ibbioation 

Ditch. 

Water  in  an  artificial  ditch  is  inivate  prop- 
erty, and  subject  to  agreement  for  its  sale  and 
use  as  is  other  personalty. 

[Ed.  Note. — For  other  cases,  see  Proper^, 
Cent.  Dig.  {  2;  Dec.  Dig.  |  2>] 

6.  Public  Lands  (i  136*)  —  Homstkad — 
Alienation  —  iBBiQATio^T  —  Grant  ot  Use 
or  Wateb. 

PlaintiCF,  over  whose  and  defendants'  land 
a  ditch  was  run  by  a  owning  company  from 
which  defendants  received  permission  to  take 
water  on  their  own  land,  In  consideration  of 
the  right  00  way.  and  maintaining  tbt  ditch, 
could  not  Invoke  the  rule,  to  prevent  defendants 
from  using  water  from  the  ditch,  that  the  alien- 
ation by  a  homesteader,  t>efore  final  proof,  ot 
a  right  of  WSJ  for  a  ditch  Cw  power  purposes 
is  void  as  being  witliout  the  ^^ta  of  auena- 
tion  granted  under  homestead  settlement;  de 
fendants  not  objecting  to  the  maintenance  of 
the  ditch. 

(EM.  Note.— For  other  cases,  see  Public 
Land^  Csnt.  Dig.  H  3Sl-8fi2;  Dee.  Dig.  1 
185.*] 

6.  Public  tiANDS  (|  185*)  —  Houesisad — 
"Transfbb  of  Houebtead.^ 

Permission  to  cross  a  homesteader's  land 
with  an  Irrigation  ditch,  in  consideration  of  the 
use  of  water  therefrom,  was  not  an  alienation 
of  the  land  within  Rev.  St.  {  2288  (U.  S.  Comp. 
St.  1901,  p.  13S5),  permitting  any  settler  on 
public  lands,  by  pre-emption  or  homestead  laws 
to  "transfer  any  part  of  his  homestead"  for  the 
purposes  named;  the  grant  being  merely  of  a 
right  of  way. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands.  Cent.  Dig.  H  351-302;  Dec.  Ehg.  | 
135.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  7064^7070,  7819.J 

7.  Waters  and  Wateb  Coubses  (f  247*)— Ib- 
bioation—Injunction. 

An  irrigation  ditch  crossed  plaintitTs  and 
defendants'  lauds  from  a  stream  wtiich  was  ri- 
parian to  plaintiffs  land,  and  defendants  were 
wrmitted  by  the  owner  of  the  ditch  to  tap  it  on 
his  own  land,  in  consideration  of  the  right  of 
w^ay  across  it,  and  of  repairing  the  ditch,  and 
each  party  was  then  awarded  all  the  water  re- 
qulrea  tor  irrigation ;  ptaintifl  lieing  given  pri- 
ority by  reason  of  its  riparian  ownership. 
Held,  that  plaintiff  was  not  Injured  by  defend- 
ants' use  of  water  from  the  ditch  and  could  not 
complain  thereof;  the  waters  having  iieeu  equi- 
tably awarded  to  the  parties. 

[Ed.  Note.~For  other  cases,  see  Waters  and 
Water  Coorses,  Dec  IMg.  |  247.*] 

Department  2.  Anieal  ftom  Superior  Court, 
OkAiu^ian  Coant?;  B.  W.  Taylor,  Judge. 

Action  bj  the  Methow  Cattle  Company 
against  W.  E.  WUliams  and  wif&  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 


P.  D.  Smith,  for  appellant  O.  1*.  Burton 
and  B.  O.  Jennings,  for  respraidaits. 

MORRIS,  J.  This  ts  a  controversy  involv- 
ing the  rights  of  the  parties  to  the  use  of  a 
water  ditch,  for  the  Sow  of  water  from 
Beaver  creek,  in  Okanogan  county,  for  Irriga- 
tion of  their  respective  lands.  The  lands  of 
the  appellant  are  riparian  to  Beaver  creelc; 
those  of  respondents  are  not  This  is,  bow- 
ever,  of  no  determinative  value  to  the  Issues 
Involved.  The  lands  of  appellant  are  situate 
in  sections  2  and  11 ;  those  of  respondents  In 
sections  12  and  13;  all  in  same  township  and 
range,  so  that  respondents'  lands  lie  In  a 
generally  southeasterly  direction  from  appel- 
lant's. Respondents  settled  upon  their  lands 
in  1896.  and  In  the  same  year  they  surveyed 
a  ditch  from  a  point  on  Beaver  creek,  in  the 
southwest  quarter  of  section  2.  across  section 
11  and  over  and  upon  their  lands,  for  the 
purpose  of  conveying  water  from  Beaver 
creek  to  their  lands  for  Irrigation  purposes 
and  domestic  use.  In  the  same  year  J.  A. 
Stewart,  seeking  water  for  poww  purposes 
in  the  operation  of  the  Red  Shirt  mine,  sur- 
veyed and  built  the  dltdi  In  question,  kiwwii 
as  the  Red  Shirt  dltcb.  This  ditch  tap[>ed 
Beaver  creek  at  the  same  point  as  the  ditcb 
previously  surr^ed  by  respondents,  and  fol- 
lowed the  same  general  direction  down  to 
and  over  t3ie  lands  of  appellant  and  lespond- 
ents.  Ail  these  lands  were  unsnrveyed  pub- 
lic lands  at  the  time,  not  yet  having  been 
thrown  opea  to  private  entrji  although  In 
the  possession  of  respondents  and  the  gran- 
tors  of  appellant,  to  whom  the  lands  were 
subsequently  respectively  patented,  all  of 
whom  consented  to  the  ai^roprlatlon  of  wa- 
ter by  Stewart.  The  consideration  for  the 
right  of  way  of  this  dltdi,  over  the  lands  of 
respondents  and  those  now  owned  by  appel- 
lant, was  the  right  to  take  therefrom  and 
use  water  for  Irrigation  purposes;  respond- 
ents further  agreeing  to  keep  the  ditch  In 
proper  repair  across  tbelr  premises.  Re- 
spondents, upon  making  this  agreemrait  with 
Stewart,  abandoned  their  ditch,  and  Stewart 
built  the  Bed  Shirt  ditch,  patting  in  diversion 
gates  upon  respondents'  lands  to  oiable  blm 
to  take  water  therefrom.  Respondents  have 
continually  used  water  from  this  dltcb  for  ir^ 
rlgatlon  and  domestic  purposes,  and  have  as- 
sisted In  keeping  the  same  In  repair  from 
1896  up  to  the  present  The  Red  Shirt  mine 
was  abandoned  later,  and  the  ditch  and  Its 
water  rights  have  been  conveyed  to  appel- 
lant, and  this  action  has  been  Instituted  bj 
It  to  enjoin  reqwndents  from  any  use  of 
the  ditch  or  the  waters  of  Beaver  creek. 
'  [1]  The  court  bdow  has  made  exteurtve 
flnalng^  all  of  which,  in  so  far  as  they  are 
determinative  of  the  Issue,  are  excepted  to 
by  appellant  We  cannot  however,  review 
them  In  this  opinion.  It  Is  suffleient  to  say 
we  And  them  suateined  by  the  record,  andl, 
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as  tbey  are  made  upon  sharply  contested 
facts,  we  accept  them  as  our  findings,  fol- 
lowing the  rnle  ao  oft  annoimced  bi  cases  of 
tills  character. 

[Z]  ^^lellant  raises  several  qnestiona  of 
lav  which  we  will  now  consider.  It  contends 
that  the  rlftat  to  the  me  of  the  ditch  and  Its 
waters  Is,  tn  effect,  a  parol  Uc«ise,  creating 
or  attempting  to  create  an  interest  In  land, 
and  hence  within  the  statute  of  frauds  and 
controlled  try  Hathaway  t.  Taklma  Water 
Power  Co^  14  Wash.  468,  44  Pac  896,  63  Am. 
St  Bep.  874,  and  Rboades  r.  Barnes,  54 
Wash.  145.  102  Pad  884,  both  of  which  hold 
that  a  parol  license,  to  be  exercised  npon 
tlie  land  of  another,  creates  an  interest  in 
land  and  Is  within  the  statute  of  frauds,  and 
revocable  at  any  time,  irrespectlTe  of  any 
performance  under  the  license.  We  stlU  so 
lioid.  Bnt  such  rule  has  no  application  here. 
The  land,  as  between  the  parties  to  the  agree- 
ment, Stewart  and  respondents,  was  the  land 
of  respondents;  and  when  Stewart  permit- 
ted him  to  take  water  from  the  Red  Shirt 
dltdi.  In  payment  of  a  right  of  way  across 
tbe  lands,  and  In  further  consideration  of 
keeping  the  ditch  In  r^ir,  It  was  In  no  sense 
tbe  granting  of  a  license  to  be  exercised  upon 
the  land  of  another,  lands  were  the 

lands  of  resfMudents,  and  no  agreement  with 
Stewart  could  create  in  respondents  any  li- 
cense or  Interest  to  be  exercised  npon  their 
own  lands.  If  the  positions  were  here  re- 
Tened,  and  respondents  sought  to  prevent 
tbe  maintenance  of  this  ditch  across  their 
lands,  the  rule  contended  for  by  appellant 
might  prove  a  defense  In  respondents  to  the 
assertion  of  the  original  parol  agreement. 
SQch,  however.  Is  not  the  case,  and  such  a 
doctrine  Is  not  suggested  here  by  any  one 
aUtled  to  raise  it 

Water  Is  sometimes  held  to  be  real 
estate,  and  to  pass  by  grant  as  the  right  of  a 
riparian  owner  to  the  natural  flow  of  a 
stream  across  his  lands,  a  right  so  Insep- 
arably annexed  to  the  soil  as  to  pass  with  it, 
not  as  an  easement  or  appurtenance,  but  as 
part  and  parcel  of  the  land  itself.  Benton 
V.  Johncox,  17  Wash.  277,  49  Pac.  495.  39  L. 
B.  Jl  107,  61  Am.  SL  Rep.  912.  But  we  have 
Do  snob  situation  here,  and  are  not  dealing 
with  riparian  rights,  nor  tbe  flow  of  waters 
Id  their  natural  channel.  Water  In  an  ar- 
tlfldal  ditch  is  private  and  personal  proper- 
tj,  and,  as  such.  Is  subject  to  an  agreement 
for  its  sale  or  use  as  is  any  other  kind  of 
personal  property.  Wiel  on  Water  Rights,  | 
IM.  There  is  no  l^al  barrier  to  an  exchange 
of  water  for  a  right  of  way  for  a  ditch,  and 
tlie  water  so  agreed  upon  is  as  much  the 
property  of  the  person  to  whom  it  la  given 
u  the  money  that  paid  for  the  r^ht  of  way. 
if  BO  pnrchased. 

[I.I]  It  is  next  said  that  this  water  was 
taken  by  Stewart  for  power  purposes,  and, 
Doder  the  rale  announced  In  Cascade  Public 


Service  Corporation  v.  Railsback,  SO  Wash. 
378,  109  Pac.  1062,  that  the  alienation  by  a 
homesteader,  before  final  proof,  of  a  right  of 
way  for  a  water  flume  to  convey  water  for 
power  purposes  Is  void,  as  not  within  the 
rights  of  alienation  granted  under  homestead 
settlement  Here,  again,  appellant  is  seeking 
to  set  up  a  defense  for  respondents,  should 
respondents  question  the  right  to  maintain 
this  ditch  across  their  lands.  But  no  such 
question  is  here  made  an  issue,  nor  are  re- 
spondents seeking  to  derive  this  ditch  of 
Its  right  of  way  across  their  lands.  Rather 
are  they  seeking  to  maintain  it,  and  it  would 
hardly  be  equitable  to  use  as  a  club  against 
them  that  which  was  granted  aa  a  shield  for 
their  protection.  Nor  could  the  question  of 
public  policy  of  Bnch  a  rule  be  here  invoked, 
as  the  right  of  way  Is  not  here  made  the  basis 
of  any  right  of  action.  In  any  event,  tbe 
permission  to  cross  respondents*  lands  with- 
out cost,  other  than  the  use  of  water,  was  in 
no  sense  an  alienation  of  land,  and  hence  not 
within  the  purview  of  section  2288,  Rev.  St 
(XJ.  S.  Comp.  St  1901,  p.  1385),  which  furnish- 
es the  basis  for  the  rule  announced  In  the 
Rallsbadc  C&se,  since  the  ownership  of  the 
ditch  Includes  no  ownership  of  the  soil,  nor 
of  any  fee  In  the  land,  but  cmslBtB  only  of  a 
right  of  way  over  the  land.  Wlel  on  Water 
Rights,  1 16L 

[7]  As  between  the  parties  hereto,  there 
Is  no  scarcity  of  water  in  this  ditch.  Each 
can  obtain  ample  for  bis  needs,  and  each  Is 
try  Uie  decree  of  the  court  below  awarded  all 
the  water  required  for  Irrigation ;  the  appel- 
lant by  reason  of  its  riparian  rights  on  Beav- 
er creek  being  given  the  priority.  It  Is  there- 
fore difficult  to  discover  how  respondents'  use 
of  tbe  ditch  and  Its  waters  does  any  damage, 
irreparable  or  oth^wlse,  to  aivellant  So 
far  as  the  parties  now  bet&re  us  are  concern- 
ed,  we  see  no  denial  of  equity  in  tbs  rlghta 
to  the  ditch  and  its  waters  as  fixed  In  the 
decree. 

Other  questions  are  suggested,  but  we  do 
not  think  it  necessary  or  useful  to  discuss 
the  matter  further. 

The  ju^pnent  Is  affirmed. 

DTTNBAB,  C  J.,  and  VllIAS,  GROW,  and 
OHADWICK,  JJ.,  concur. 


NOBLE  V.  OLTMPIA  BREWING  00. 

(Supreme  Court  of  Washington.    Aug.  10^ 
1011.) 

9ai£s  (J  126*)  —  Rescission  —  Waives  or 

RiOHT. 

Plaintiff  sold  and  shipped  to  defendant 
material  for  barrels,  with  guaranty  of  quality. 
Defendant  wrote  that  it  was  of  inferior  qual- 
ity, requested  a  reduction,  and  stated  that  it 
would  not  otherwise  accept  the  goods.  Plain- 
tiff at  once  refused  to  make  a  reduction.  Fur- 
ther correspondence  continued,  defendant  tn  the 
meantime  continuing  to  use  the  material,  much 
more  than  necessary  to  ascertain  its  quality. 
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becatue  it  was  oat  of  other  material.  It  made 
no  posttive  and  oDConditiMial  declaration  of  its 
election  to  reecind,  or  that  it  tendered  a  return 
of  the  goods,  till  it  answered  !n  an  action  for 
the  price.  Held,  that  it  had  waived  its  right  of 
rescission  and  had  accepted  the  goods ;  bo  that 
its  only  remaining  remedy  wu  by  recoupment. 

VEA.  Note.— For  other  eases,  see  Sales,  Gent 
ntg.  H  S18-316;  Dec.  DiffTim*] 

Dunbar,  0.  and  Ghadvlc^  and  Oose,  JJ., 
dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Ttaurston  County;  John  R.  Mitchell,  Judge. 

Action  by  Wnt  K.  Noble  against  the  Olym- 
pla  Brewing  Company.  From  a  Judgment 
for  plaintiff  for  less  tban  prayed,  he  appeals. 
Reversed  and  remanded  for  new  trlaL 

King  A  King,  for  ara>ellant  Q.  CL  Imel, 
for  respondent. 

CBOW,  J.  Tbtfl  action  wu  commenced 
b7  Wm.  K.  Noble  against  Olympla  Brewing 
Company,  a  corporation,  to  recorer  $045.49, 
remainder  of  purchase  price  on  a  car  load 
of  merchandise.  Judgment  was  entered  In 
plalntlfTs  favor  for  $176.20,  less  $37.60  costs 
awarded  to  the  defendant  The  plaintiff  has 
appealed. 

The  evidence  shows  that  on  or  about  Feb- 
ruary 6,  1907,  appellant  sold  respondent  a 
car  load  of  elm  hoops  and  liners,  to  be  de- 
livered f.  o.  b.  at  Olympia,  Wash.;  that  after 
much  delay,  claimed  by  appellant  to  have 
been  caused  by  Inability  to  obtain  a  suitable 
car,  the  shipment  was  made  from  Columbus, 
Ohio,  and.  reached  Olympia,  Wash.,  or  on 
about  May  8,  1907.  On  May  11,  1907,  re- 
spondent wrote  appellant  the  hoops  and 
liners  were  of  Inferior  quality;  and  request- 
ed a  memorandum  credit  of  25  per  cent  on 
the  invoice  price  to  cover  Its  alleged  loss. 
Appellant  promptly  refused  this  request,  con- 
tended the  goods  were  flrst-class,  and  insist- 
ed upon  full  payment  Respondent  by  way 
of  affirmative  defense  allied  the  goods 
were  guaranteed;  that,  relying  upon  sucb 
guaranty,  It  paid  $454.76  freight  charges, 
unloaded  the  car,  and  discovered  the  goods 
wen  of  inferior  quality,  a  fact  that  could 
only  be  deflnitdy  ascertained  by  using  a 
portion  of  them;  that  respondent  notified  ap- 
pellant of  the  condition  of  the  hoops  and 
liners,  and  refused  to  accept  them  except  at 
a  discount;  that  when  respondent  ordered 
the  hoops  appellant  agreed  to  ship  promptly, 
but  failed  to  do  so;  that  by  reason  of  ap- 
pellant's delay  respondent  was  vrlthout  hoops 
or  liners  for  use  In  its  business,  and  was 
compelled  to  commence  using  the  shipment; 
that  in  so  doing  It  discovered  their  Inferior 
quality;  that  appellant  has  refused,  and 
still  refuses,  to  accept  a  return  of  the  goods; 
that  respondent  now  holds  subject  to  ap- 
pellant's order  88,080  9—6  elm  hoops,  10,000 
6 — 0  elm  hoops,  and  40,000  liners,  which 
are  without  value  to  respondent;  that  while 
attuupting  to  adjust  Its  demands  respondent 


used  16,000  of  the  6—0  tim  hoops,  SO.OOO 
of  the  6—6  elm  hoops,  and  10,000  liners: 
that  In  doing  so  It  sostalned  a  loss  of  15 
per  cent  thereon;  that  the  hoops  and  liners 
so  used  wen  of  no  greater  valne  than  $612.7S ; 
that  respondent  has  paid  thereon  $454.T5, 
the  freight  charges;  that  there  ronains  due 
appellant  therefor  $168  which  respondent 
tendered  In  court  with  $18.20  accrued  in- 
terest, and  $16.20  costs,  or  $192.40  In  all. 
The  Jury  returned  a  Terdiet  In  vppeitSajitfu 
favor  for  $176.20. 

Appellant's  controlling  contention  Is  that 
from  the  allegations  of  the  answer  and  un- 
disputed written  evidence  it  clearly  appears 
there  was  no  rescission  of  the  contract,  and 
that  by  receiving  the  car,  and  using  the 
quantity  of  hoops  and  liners  alleged  In  the 
answer,  respondent  not  only  waived  Its  right 
to  rescind  but  also  accepted  the  entire  sblp- 
ment    Making  this  contention  appellant  re- 
quested the  following  Instruction,  which  was 
refused:   "The  defendant  alleges  In  Its  an- 
swer that,  after  using  the  portions  of  the 
hoops  and  liners  as  referred  to  heretofore.  It 
tendered  back  to  the  plaintiff  the  remaining 
portions  of  said  hoops  and  liners,  and  of- 
fered to  pay  for  those  portions  used,  at  the 
contract  price,  1^  16  per  cent  for  breakage, 
which  offer  the  plaintiff  rejected,  and  yon 
are  Instructed  that  the  plaintiff  had  a  right 
to  reject  this  offer,  and  It  did  not  constitute 
a  defense  to  this  action  for  the  reason  that, 
by  using  the  considerable  portion  of  the  hoops 
and  liners  tbat  It  did,  the  defendant  waived 
Its  right  to  rescind  the  contract  for  a  breach 
thereof,  as  to  the  quality  of  the  ho<q)s  and 
liners.  If  there  ,was  any  such  breach,  and 
bound  itself  to  take  all  the  hoops  and  liners, 
and  pay  for  the  same."   Instead  of  giving 
this  instruction,  the  trial  Judge  submitted  to 
the  Jury  for  Its  determination  the  question 
whether  there  had  been  an  acceptance  or  a 
rescission  by  respondent.    There  Is  nothing 
In  the  record  sufficient  to  show  that  respond- 
ent at  any  time  made  a  positive  and  nncon- 
dltlonal  declaration  of  Its  election  to  rescind, 
or  that  It  tendered  a  return  of  the  goods, 
prior  to  the  filing  of  its  answer.   Tn  making 
this  statement  we  are  not  unmindful  of  re- 
spondent's letters  to  appellant   On  May  11, 
1907,  it  wrote  appellant  it  would  not  accept 
the  goods  unless  appellant  conceded  a  credit 
of  25  per  cent,  on  the  Invoice  price,  which 
appellant  promptly  refused.    Much  corres- 
pondence ensued  throughout  all  of  which  re- 
s[x>ndent  contended  the  goods  were  of  In- 
ferior qnallty,   while  appellant  contended 
they  were  first-class.    This  correspondence 
continued  from  May,  1007,  until  the  follow- 
ing December  without  satisfactory  results. 
During  this  time  respondoit  used  in  Its  busi- 
ness a  large  portion  of  the  hoops  and  liners, 
the  amount  b^g  all^;ed  In  Its  answer. 
It  Is  fallacious  to  ai^e  that  it  could  con- 
tinue using  the  goods,  and  at  the  same  time 


■fte  other  esMs  ■••  same  topic  ui4  aaetlon  NUMBER  ia  Deo.  Dig.  ft  Am.  Dig.  Key  No.  8eri«  ft  lUp'r  ladaxM 


Digitized  by 


Google 


WaalL) 


NOBIS  ▼.  OIiTMFIA  BBEWINa  Ca 


243 


rescind  tbe  order,  or  that  It  was  necessary 
for  respondoit  to  use  so  large  a  percentage 
for  the  sole  purpose  of  ascertaining  their 
<]ua11ty  while  respondent  at  the  same  time 
reserved  to  Its^  the  right  to  rescind.  Ke- 
Fpondent'a  first  letter,  written  after  the  ar- 
rlral  of  the  car  dated  Hay  11, 1907,  reads  as 
follows:  "We  have  received  the  car  of  hoops 
whldi  Ton  Beat  ns,  and  are  now  nslng  them. 
We  wish  to  state  that  we  are  exceedingly 
disappointed  in  the  quality  of  stock  sent  ns 
IS  tlie  breakage  of  theee  hoops  average  25 
per  cult.,  caused  from  not  being  first-class 
Btock.  The  head  liners  are  in  about  the 
Rame  condition  and  we  are  mailing  you  a 
rample  of  th^  to  show  yon  what  we  actu- 
ally received.  Had  we  known  tliat  this  car 
of  stock  would  turn  out  so-  poor  we  would 
not  have  received  It  As  you  promised  us 
that  yon  would  send  us  strictly  No.  1  stock 
we  expected  to  receive  it  We  must  insist 
upon  your  sending  us  a  credit  memoran^im 
for  25  per  cent,  of  tbe  amount  of  your  in- 
Tolce  to  cover  onr  loss  on  this  shipment  We 
wtU  make  no  settlement  any  other  way,  so 
bope  to  be  favored  with  your  credit  by  re- 
tom  mail  so  as  to  make  settlement."  This 
language  indicates  an  election.  Intention,  and 
willingness  to  acc^t  and  use  the  goods  at 
a  reduced  price.  On  May  16th  appellant 
answered,  refusing  the  requested  credit  say- 
ing: "Wish  to  say  that  we  cannot  entertain 
any  thoughts  of  allowing  you  to  deduct 
twoity-five  per  cent  from  the  face  of  our 
invoice,  as,  if  you  cannot  use  this  car  as  per 
invoice  rendered  you.  wish  you  would  kindly 
wire  us  immediately  upon  receipt  of  this 
letter."  Respondent  did  not  wire  as  request- 
ed, but  on  May  24th  wrote  another  letter  In 
wblch  It  evidenced  Its  continued  use  of  tbe 
hoops  and  liners  by  making  the  following 
statement:  "Each  cooper  Is  keeping  a  dally 
report  of  the  number  of  hoops  Drosen  which 
they  mark  on  their  time  slips.  Will  you  take 
tbelr  count  as  rendered  or  If  you  want  we 
can  have  them  make  sworn  statement  and 
yon  are  to  allow  us  for  breakage  less  3  per 
cent  which  we  believe  to  be  a  liberal  allow- 
ance for  first-class  stock.  Ton  surely  can- 
not expect  us  to  stand  this  loss  alone  and 
we  are  willing  to  work  the  stock  up  on  this 
liasls.  This  way,  we  believe  will  be  a  square 
deal  to  us  both.  We  believe  tliat  this  way  of 
adjnsting  this  matter  would  be  more  prefer- 
able and  profitable  to  you  than  going  to 
the  expense  of  reloading  and  paying  freight 
to  some  other  point"  Respondent  did  not 
act  diligently  in  refusing  the  shipment  but 
coDtlDued  its  use  of  the  stock.  Its  letters 
Indicate  that  It  needed  the  stock,  and  that 
it  used  a  large  percentage  for  that  reason. 
If  goods  are  purchased  under  a  guaranty 
of  quality,  and  upon  examination  do  not 
measure  np  to  the  guaranty,  the  vendee  for 
bis  protection  has  an  election  of  two  rem- 
edies. He  may  upon  discovery  of  the  inferior 
qnallty.  with  due  diligence  and  without  nn- 
necessair  delay»  rescind  the  contract*  re- 


turn or  offer  to  return  the  goods,  and  pro- 
ceed against  the  vendor  for  his  damages 
sustained,  or  he  may  retain  the  goods,  and  re- 
cover his  damages,  either  In  an  action  pros- 
ecuted by  himself  for  that  purpose,  or  by  re- 
coupment In  an  action  for  the  purchase  pric^ 
prosecnted  by  the  vendor,  Seattle  National 
Bank  V.  Powles,  33  Wash.  21,  73  Fac.  887. 

In  Cream  City  Glass  Co.  v.  Frledlander. 
84  Wis.  53,  64  N.  W.  28,  21  L.  R.  A.  135, 
36  Am.  St  Rep.  895,  a  vendee  claimed  a 
shipment  of  soda  ash  was  not  suitable  for 
the  purpose  Intended,  and  so  notified  the 
vendor.  Thereafter  he  used  6  tierces  out 
of  63  shipped,  and  then  attempted  to  rescind 
the  contract  of  sale,  and  recover  the  pur- 
chase price  which  he  had  paid.  In  reversing 
a  jndgment  In  his  favor  tbe  Supreme  Court 
of  Wisconsin  said:  "Now,  In  this  case  the 
plaintiff's  officers  determined  at  once,  and 
upon  Inspection  alone,  that  tbe  material  was 
unfit  for  their  purposes,  and  so'notlfled  the 
defendant  and  rejected  the  entire  lot.  They 
did  not  claim  to  need  any  test  They  took 
their  position  definitely.  After  that  act  they 
could  not  deal  with  the  property  in  any  way 
Inconsistent  with  the  rejection,  If  they  pro- 
posed to  Insist  upon  their  right  to  reject 
Churchill  V.  Price,  44  Wis.  640.  They  must 
do  no  act  which  they  would  liave  no  right 
to  do  unless  tbey  were  owners  of  the  goods. 
Benjamin,  Sales  (6th  Ed.)  fi  703.  Under  these 
rules.  It  Is  evident  the  plaintiff  had  no  right 
to  u^  up  a  quantity  of  tbe  material  several 
weeks  after  the  rejection.  By  the  rejection 
It  became  defendant's  property,  If  such  re- 
jection was  rightful.  Plaintiff  had  no  right 
to  use  any  part  of  It  It  is  claimed  that 
tbe  use  was  simply  for  tha  purpose  of  pro- 
viding evidence  of  unfitness  for  the  pur- 
poses of  the  trial  of  this  case;  but  one  has 
no  right  to  use  his  opponent's  property  for 
the  purpose  of  making  evidence.  The  act 
was  an  unmistakable  act  of  ownership,  and 
entirely  inconsistent  with  the  claim  that  the 
material  had  been  rejected,  and  was  owned 
by  defendant."  Here  the  respondent  not 
only  claims  a  rescission,  but  offers  to  return 
only  about  one-half  or  a  little  more  of  the 
shipment.  Applying  tbe  law  to  the  undisput- 
ed facts  which  appear  in  the  written  cor- 
respondence, we  are  compelled  to  hold  that 
by  using  an  excessive  and  unnecessary  per- 
centage of  the  goods  respondent  not  only  ac- 
cepted them  but  also  waived  its  right  to- 
resclnd.  The  trial  court  erred  In  submitting 
to  the  jury  the  issue  of  acceptance  or  rescis- 
sion. If  tbe  respondent  has  suffered  dam- 
ages, It  is  entitled  to  recoup  them  in  this 
action,  and  for  that  purpose  maj  ameoA  its- 
pleadings  if  it  80  desires. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

MORRIS,  PARKER,  MOUNT,  ELLIS,  and' 
FULLERTON,  JJ.,  concur. 

DUNBAR,  C.  J.,  and  CHADWIOK  and 
OOSB,  JJ.  (dlssentinid*  The  quality  of  the- 
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gooda  Involved  In  this  caw  coald  be  deter- 
mined oal7  by  tctnal  test  Wlien  they  were 
put  to  this,  It  was  found  that  they  were  de- 
fldoit  In  Qiiallty.  Bnt  whether  they  were  In 
fact  nnflt  for  the  nsea  Intended  becaioe  Im- 
material, as  will  be  made  to  appear.  The 
fact  that  the  goods  were  Inferior  In  qual- 
ity was  Immediately  called  to  the  attention 
of  appellant,  and  the  subsequent  correepond- 
ence  between  the  parties  shows  that  rospond- 
ent  did  not  continue  to  use  the  goods  Intend- 
ing to  rescind,  bnt  did  so  at  the  request 
uf  appellant  and  under  an  anurance  that  in 
the  end  It  would  be  found  that  the  breaki^ 
did  not  exceed  five  per  cent  Under  snch 
dreams  tan  cea,  respoDdent  had  a  right  to  use 
the  stock.  Finally,  after  a  fair  test,  respond- 
ent notified  appellant  that  it  stUl  found  "the 
pereenti^  to  be  Twy  mucli  greater  than  we 
can  stand.  We  cannot  see  our  way  clear  to 
accept  the  shipment  at  the  Atce  of  the  In- 
Tolce.  If  you  can  arrange  to  have  some  one 
take  the  remaining  stock  off  our  bands, 
please  do  bA,  and  sotid  us  Shipping  instrac- 
ttons,  and  then  we  will  arrange  for  the  load- 
li^  and  shipping  to  whom  you  want  aait." 
After  some  correspondence  as  to  the  amount 
of  the  stock  that  had  been  used,  respondent 
proposed  to  replace  enough  to  make  up  a 
car  load,  and  to  ship  it  subject  to  appellant's 
order.  It  was  finally  agreed  that  the  differ- 
ences between  the  parties  would  be  settled  by 
respondoit  sblppliv  to  appellant's  order  at 
Aberdeen  a  car  load  of  stock.  Under 'date 
8epteml»r  16th,  appellant  wrote  as  follows: 
"In  farther  reference  to  our  favor  of  tlie  6th 
inst,  wish  you  would  titber  ship  us  a  car 
load  of  hoops  and  liners  *  *  *  or  said  us 
your  chedE  in  full  as  per  the  invoice  we 
Bent  you.  Also  let  us  know  by  return  mall 
as  to  what  you  are  going  to  do,  so  we  can 
govern  ourselves  accordingly.  Ship  the  car 
to  W.  E.  Notde,  at  Aberdeen,  Washington." 
On  September  23th  respondent  notified  appel- 
lant that  it  had  made  a  rush  order  for  a  car 
from  tlie  Bast,  and  that  the  car  had  been  for- 
warded on  September  20th  from  some  place 
in  Hich^^  Notwithstanding  this  offer  and 
its  acceptance,  appellant  wrote  respondent  on 
Octt^r  2d,  saying:  "I  have  your  favor  of 
tbe  26th,  and  our  customer  at  Aberdeen  can- 
not wait  ind^nttely  for  his  shipment  ot 
hoops,  and  our  account,  we  think,  can  be  col- 
lected voy  earily."  And  on  October  14th  ap- 
pellant wrote,  saying:  **I  have  your  favor  of 
the  8th,  and  our  customer  at  Aberdeen  could 
not  wait  any  Itmger  for  the  stock,  and  we 
had  to  make  prompt  shipment  or  lose  bis  or- 
der, and  bis  car  has  now  gone  forward.  We 
would  have  taku  this  stodE  if  we  could  have 
gotten  It  promptly.  But  to  wait  on  your  car 
to  arrive  from  the  Slast  and  when  It  might 
be  on  the  road  three  or  four  weeks  would  be 
an  injustice  to  our  cnstonw.'*  Tbe  fact  that 
appellant  agreeably  to  the  understanding  had 
hetwem  the  parties  had  shipped  a  car  on  Sep- 


tember 20th  gives  the  He  to  tike  assertion  of 
appellant  that  his  customer  at  Aberdeot 
could  not  wait  for  an  indefinite  time,  or  until 
a  car  might  arrive  from  tbe  East  Tbe  rec- 
ord sbowB  that  whether  the  goods  were  ship- 
ped by  appellant  or  by  re^MHident  they  liad 
to  be  ordered  in  tbe  Bast  and  to  a  minority 
of  this  court  at  least  It  seems  more  reason- 
able to  suppose  tliat  a  car  leaving  Michigan 
on  September  20tb  would  reach  Aberdeen  be- 
fore a  car  leaving  Indiana  some  time  In  Oc- 
tober would  arrive  at  the  same  destination. 

The  crux  of  ttils  case  lies  tai  thhi:  After  due 
trial  at  the  scrildtetion  of  appellant  the 
goods  were  found  to  be  unfit  Thereafter  a 
new  contract  was .  entered  into,  and,  what 
respondent  had  entered  upon  its  performance 
in  good  faith,  appellant  r^udlated  it  not 
only  repudiated  it  bnt  did  so  in  had  fftlth; 
for  on  respondent's  letter  of  the  2Bth  ot  Sep- 
tember  we  find  a  notetltm  which  waa  carried 
in^  the  letter  of  October  2d  quoted  above: 
"Our  account  can  be  collected  very  easily.** 
So,  after  all,  it  may  be  plainly  seen  tliat  the 
financial  respcmsibllity  of  the  respondent  was 
the  temptation  whidi  morad  appelant  to  his 
repudiation,  and  Is  the  Inspiration  oC  this 
lawsuit  The  law  of  resdsslon  is  In  no  soise 
involved.  That  question  was  eliminated.  If 
it  was  evw  in  the  case,  by  tlie  subsequent 
agreement  of  the  parties,  and  all  Instructions 
CT  the  r^^isal  of  Oie  court  to  give  instmc- 
tlons  on  the  subject  of  rescission  would  be 
Immaterial  error,  tar  the  conrt  Instructed  not 
only  upon  appellant's  theory,  but  upon  the 
case  as  we  have  outlined  it  and  the  Jury 
has  found  under  proper  Instmctlcms  that  ap- 
pellant was  at  fiinlt  That  being  so,  respond- 
ent was  liable  for  that  part  of  the  stock 
which  it  had  used  while  n^tiatlrais  ft>r  a 
settlemmt  wwe  pending,  and  no  mora 

The  TWdict  ot  the  Jury  should  stand. 


FORSBBBa  «t  aL  V.  LUNDOBBN  et  aL 
(Supreme  Oonrt  of  Washingtoii.   Aog.  4,  1911.) 
1.  Loos  ARD  Logging  d  29*)  —  Liens  oir 

LuHBBS  —  PkESONB    ENTITLED  —  I<A.B0BKB — 

Statutes. 

Logs  were  cut  and  manafactared  into  rail- 
road tie^  and  tbe  laborers  who  cat  them  filed 
notice  of  a  lien  upon  apecific  ties  wUdi  had 
already  been  sold  and  removed  from  the  state, 
aa  well  as  ties  piled  by  the  railroad  track. 
Rem.  &  Bal.  Code,  |  11^,  provides  that  every 
person  performing  work  or  labor,  or  assisting 
in  manafacturln^  sawlogs  or  other  timtier  into 
lumber,  tias  a  lien  upon  such  lumber  while  in 
the  mill,  or  in  poBsession  or  under  control  of 
the  manufacturer  ;  and  section  1162  pTovidea 
that  every  person  performing:  labor  upon  or  as- 
sisting in  obtaining  or  securing  sawlogs  shall 
Iiave  a  lien  upon  the  same.  The  latter  section, 
which  was  originally  contained  in  Iaws  1808, 
c.  132,  was  amended  by  Laws  1895,  c  88,  by 
the  addition  of  cordwood  and  shingle  bolts. 
Held,  that  section  1163  bad  no  application  to 
the  lien  claimed  Id  this  case,  as  the  work  was 
not  done  in  a  mill,  and  the  himbw  was  not  in 
the  poesesslon  of  the  manufacturer  when  ths 
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licD  was  levied,  but  Hat  section  1162  appUes, 
faaviux  been  broadened,  bo  tbat  it  embraced 
coidwood  and  otber  finished  timber,  it  must  be 
construed  as  embncii^  railroad  ilea;  and 
bence.  aa  tbat  aectioD  appUed,  the  laborers 
vere  entitled  to  a  lien,  not  on^  npon  the  tlM 
luled  at  the  railroad  track,  bat  npon  HiOM  wud 
and  carried  away. 

[Ed.  Note.— For  other  caaea,  see  Loffi  and 
LogKias,  Dec  Dig.  I  29.*] 
&  Loos  AHD  Loeexivo  a  88*)— Lwh»-Fiitd- 

uos  OF  Tkial  Ooobt. 

A.  findinx  of  the  trial  court  that  tlea  were 
cot  and  manufactured  in  the  woods  precludes 
any  inference  that  they  were  manufactured  at  a 
milL  aoeh  as  oontemplated  by  Rem.  &  Bal. 
Code.  1 1163,  giving  a  lien  to  uiose  who  erpend 
labor  npon  the  manufactnre  of  timber  at  a 
null. 

lEd.  Note— For  otier  cases,  see  Logs  and 
Uggiag,  Dec.  Dig.  {  33.*] 

Department  2.  A^^eal  from  SupwlDr 
Court,  Skagit  Ooonty;  Ctoorse  A.  Jolnw, 
jDdge. 

Action  by  the  Orassmore  Shingle  Company 
ggalnBt  Albert  Landgren  and  F.  Hedstiom, 
copartners,  doing  business  as  Ijundgren  & 
Bedstrom,  and  0ns  Pearson,  in  which  the 
Pacific  Fir  Company  was  summoned  as  a 
garnishee,  and  in  wliich  Oust  Forsberg  and 
others  interrene,  claiming  a  lien  on  railroad 
ties.  From  a  Judgment  denying  tbelr  claim 
to  certain  ties.  Oust  Forsberg  and  others  ap- 
peal. Rerersed  and  remanded,  with  direc- 
tionsL 

unuon,  Honser  &  Shranger,  for  appellants. 
Coleman  &  Oabl^  for  respondents. 

ELLIS,  J.  The  appellants  were  laborers 
anployed  by  the  re^wndenta  Lundgren  and 
HedstTom  In  cutting  and  maaufacturli^  rail- 
road ttes  In  the  woods  near  the  line  of  tbe 
Great  Northern  Hallway.  In  Ska^t  coanty. 
Wash.  Tbey  began  the  woA  some  time  In 
Angnst,  1900,  and  ceased  on  Jane  16,  1910. 
The  ties  as  completed  were  from  time  to  time 
dellToed  upon  the  rU^t  of  way  of  the  rail- 
way company,  and  were  sold  to  respondent 
Pacific  Fir  Company,  which  company  turned 
ttwm  over  to  tbe  railway  company.  Umal- 
\j  an  Inspector  of  the  railway  company  In- 
spected the  ties  on  tbe  rl^t  of  way  from  tbe 
1st  to  the  10th  of  each  month,  and  they  were 
oBully  removed  daring  that  month  by  the 
railway  company.  Such  an  Inspection  was 
ude  on  Jnne  4,  19ia  There  were  then 
«  tbe  rlgbt  of  way  1,781  Inspected  and  ac- 
cepted ties.  Befcre  June  16l£,  the  railway 
OHnpany  removed  these  ties  outside  of  the 
state.  By  June  16th,  when  the  amiellants 
VOt  mtk,  there  bad  again  accumulated  700 
ties  npon  the  rl^t  of  way.  These  stUl  re- 
mained there  when,  on  Jnne  SOtb,  amiellants 
filed  tbdr  notice,  oiw^ming  a  uen  upon  these 
TOO  ties,  and  also  npon  the  1,781  ties  wtaldi 
Iwd  been  remored.  On  April  26.  1910,  re- 
qmndent  Pearson  took  from  Landgren  and 
Bedstrom  an  assignment,  addressed  to  Pa- 
cific Fir  Company,  as  follows:  "Until  further 


notice  please  pay  to  Qte  order  of  Hr.  Ous 
Peterson,  of  Seattle,  all  moneys  that  may  be- 
come due  us  hereafter  for  tin  Inspected  and 
accepted  for  our  acconnt**  On  tbe  same  day 
this  order  or  assl^mient  was  served  upim  tbe 
Padflc  Fir  Company. 

On  June  0,  1910,  respondent  Qnunmere 
Shingle  Company  began  an  action  i^lnst 
Lundgrei^  Hedstrom,  and  Pearson,  or  Peta> 
eon,  and  gamlsbed  tiie  Padflc  Fir  Company. 
Tbat  company  answered  In  tbe  present  ac- 
tion, admitting  the  purchase  ot  the  ties  from 
Landgren  and  Hedstrom  for  |467.S7,  wblch 
sum  It  tendered  into  court  in  this  case,  and 
was  by  consent  of  all  concerned  discharged 
from  farther  liability  on  account  of  the  gar- 
nlslunent. 

Tbe  trial  court  sustained  the  appellant's 
lien  up(m  the  700  ties  remaining  upon  the 
railroad  rlgbt  of  way,  bat  denied  a  lien  up- 
on the  1.781  ttes  whldi  had  been  removed, 
or  upon  the  proceeds  fliereof  th«  In  the  reg- 
istry of  the  court,  whereupon  this  ar^jteal  was 
taken. 

Tbe  sole  question  for  our  consideration  Is 
whether  imder  these  admitted  facts  tbe  ap- 
pellants are  entitled  to  a  lien  npon  the  1,781 
ties,  or  the  proceeds  thereof. 

[1]  The  rlgbt  of  Hen,  If  It  exists  at  an,  mast 
be  found,  either  In  section  1162  or  section 
1168,  of  1  Rem.  ft  BaL  Code.  Section  1168. 
is  as  follows:  "Bvery  person  performing 
work  or  labcv  or  assisting  In  manufacturing 
sawlogs  and  other  timber  Into  lumber  and 
shingles,  has  a  lien  upon  snch  lumber  while 
the  same  remains  at  tbe  mill  where  it  was 
manufactured,  or  in  the  possession  or  under 
tbe  con^l  at  the  manufacturer,  whether 
sadi  work  or  labor  was  done  at  tbe  instance 
of  the  owner  of  such  logs  or  his  sgoit  or  any 
contractor  or  sabcontractor  <tf  such  owner. 
The  term  lumber,  as  used  In  this  chapter, 
shall  be  held  and  be  construed  to  mean  all 
logs  or  other  timber  sawed  or  ^llt  for  use, 
including  beams,  Joists,  idanks.  boards,  shing- 
les, laths,  staves,  hoops,  and  eve^  article  of 
whatsoever  nature  or  description  manufac- 
tured from  sawlogs  or  other  timber."  This 
section  cannot  app^  to  any  of  the  ties  here 
in  quraUon  for  two  reasons:  First,  because 
it  only  contemplates  a  Hen  on  things  manu- 
factured at  a  mill;  and,  second,  because  it 
only  accords  tbe  Hen  while  Uie  things  remain 
at  the  mill  where  they  were  manu&ctured. 
or  In  the  possesrion  or  under  tbe  control  of 
the  manufacturer.  While  the  term  "Inml^r" 
is  defined  in  the  last  soitence  of  this  section, 
BtlU  the  definition  there  given,  wben  appUed 
to  tbe  word  "lumber"  as  used  In  this  sec- 
tion, can  only  indnde  arUdes  manufactured 
from  sawlogs  or  other  timber  when  manu- 
factured at  a  mUl.  The  definition  is  broad 
aiough  to  ludnde  railroad  ties,  but  the  con- 
text exdudes  ties  manuftictnred  elsewhere 
than  at  a  mill  from  the  operation  of  the  Hen. 

It  follows  tbat  If  a  lien  can  be  maintained 
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on  any  (ft  these  ties  It  must  be  under  1  Rem. 
&  Bal.  Code,  i  1162,  the  pertinent  part  of 
which  Is  as  follows:  "STery  person  perform- 
ing labor  upon,  or  who  shall  assist  in  obtain- 
ing or  securing  sawlogs,  spars,  piles,  cord- 
wood,  shingle  bolts,  or  other  timber,  •  *  * 
shall  have  a  lien  apon  the  same  for  work  or 
labor  done  upon,  or  In  obtaining  or  securing, 
•  •  •  the  particular  sawlogs,  spars,  cord- 
wood,  shingle  bolts,  or  other  timber  in  said 
claim  of  Hen  described,"  etc.  The  words 
"cordwood"  and  "shingle  bolts"  were  insert- 
ed in  this  section  by  chapter  88,  p.  175,  Laws 
of  1893,  and  the  amendment  of  1007,  chapter 
9,  p.  14,  Laws  1907,  broadened  the  applica- 
tion of  the  original  section  as  to  the  persons 
benefited. 

In  Ryan  v.  Gullfoll,  13  Wash.  373,  43  Pac. 
351,  which  respondents  claim  is  decisive  of 
this  case,  this  court  held  that  the  words 
"other  timber,"  as  used  In  the  original  sec- 
tion (Laws  1893,  p.  428),  did  not  include  fence 
posts,  because  the  other  things  there  specif- 
ically enumerated,  namely,  sawlogs,  spars, 
and  plies,  were  things  of  which  the  manu- 
facture Is  not  yet  completed,  while  fence 
posts  a,re  something  the  manufacture  of 
which  is  complete.  The  court  was  of  the 
opinion  that  "other  timber"  as  there  used 
could  only  a!H>ly  to  things  of  the  same  un- 
flntehed  nature  as  the  things  enumerated, 
and  that  fence  jwsts,  whether  sawed  or  split, 
would  thus  come  under  the  definition  of  lum- 
ber, as  defined  In  the  second  section  of  the 
act  of  1893  (Rem.  &  Bal.  Code,  {  1163).  The 
amendment  of  1895,  Inserting  the  words 
"cordwood"  and  "shingle  bolts,"  was  either 
not  in  force  when  the  lien  in  that  case  was 
Initiated,  or  was  not  called  to  the  attention 
of  the  court,  since  the  decision  refers  to  and 
quotes  the  original  section  as  before  the 
amendment  Since  the  amendment  of  1896, 
adding  the  words  "cordwood"  and  "shingle 
bolts,"  the  reason  for  the  decision  in  Ryan  t. 
Gullfoll  no  longer  applies.  Cordwood  is  ob- 
viously a  completed  article,  and  a  shingle 
bolt  had,  prior  to  the  amendment,  been  re- 
peatedly classified  as  "a  manufactured  ar- 
ticle" by  this  court,  and  therefore  held  to 
come  within  the  definition  of  "lumber"  found 
In  section  1163.  Hadlock  v.  Shumway,  11 
Wash.  690,  40  Pac.  346;  Campbell  v.  Sterling 
Mfg.  Co.,  11  Wash.  204,  39  Pac.  451. 

The  Legislature,  by  the  amendment  of 
1895,  having  expressly  made  both  of  these 
manufactured  articles  subject  to  the  Hen  pro- 
vided in  section  1162,  without  further  limit- 
ing the  words  "other  timber,"  it  is  plain 
that  the  reasoning  employed  In  Ryan  v.  Gull- 
foll would  no  longer  exclude  either  fence 
posts  or  railroad  ties  from  the  operation  of 
section  1162,  unless  they  were  manufactured 
in  a  mill.  Applying  the  rule  ejusdeni  generis 
on  which  that  decision  rests  to  the  amend- 
ed statute,  we  find  that  manofactured  ar- 
ticles can  no  longer  be  excluded,  and,  since 


both  fence  posts  and  railroad  ties,  vrhm  man- 
nfacty^k-ed  elsewhere  than  in  a  mill,  are 
things  ejnsdem  generis  with  cordwood  and 
shingle  bolts,  they  are  now  induded  in  tbe 
general  words  "or  other  timber."  The  Su- 
preme Court  of  Wisconsin  has  held  that  the 
word  "timber,"  when  used  in  a  statute  giv- 
ing a  iien  on  "logs  and  timber"  for  labor  per- 
formed thereon,  is  sufficiently  broad  to  in- 
clude railroad  ties.  KoUock  t*  Porcher,  52 
Wis.  393,  9  N.  W.  67. 

Moreover,  it  Is  now  plain  that  the  Legis- 
lature intended  to  accord  a  lien  to  all  per- 
sons who  have  performed  labor  In  manufac- 
turing articles  from  timber,  whether  in  a  mill 
or  elsewhere.  Since  section  1163  gave  the 
Hen  only  on  articles  manufactured  at  a  mill, 
there  would  he  no  lien  at  all  on  complet^y 
manufactured  articles  made  elsewhere,  unless 
given  by  section  1162.  It  was  doqbtleas 
amended  to  meet  just  such  a  situation  as 
that  here  presented. 

[2]  Counsel  for  respondent  objects  that  the 
record  does  not  disclose  how  the  ties  were 
manufactured,  and  that  they  may  have  been 
sawed  by  a  portable  sawmill  or  split  by  a 
maul  and  wedge.  W«  find  no  merit  in  this 
contention.  The  court  found  that  tbe  ties 
were  cut  and  manufactured  in  the  woods, 
wUch  preclndes  any  Inference  that  th^  were 
manufactured  at  a  mill,  wltliin  tbe  meaning 
of  section  1168. 

The  trial  court  was  correct  In  allowing  the 
Hen  upon  the  700  ties  remaining  on  tbe  right 
of  way,  but  erred  in  refusing  the  Hen  upon 
the  1.781  ties  which  had  been  removed,  or  on 
tbe  proceeds  of  the  sale  thereof. 

The  cause  is  remanded,  with  direction  to 
modify  the  Judgment  in  accordance  with  this 
opinion. 

DUNBAR,  C.  J.,  and  CHADWIGE,  UOBr 
BIS  and  CROW,  JJ.,  concur. 


WILSON  V.  CAIN  LUMBER  CO. 

(Snpreme  Court  of  Washington.    Aug.  10, 
1011.) 

1.  Mastes  ano  Servant  ({  106*) — Injubt  TO 
Sebvant  —  Negligence  —  Inspectioic  — 
Latent  Defects. 

A  lumber  company  is  diargeable  with  neg- 
ligence towards  its  employ^,  injured  while 
working  on  a  car  put  on  its  spur  track  by  a 
railroad  company  to  be  loaded  by  It,  tbroogh  a 
defect  in  the  brake  atafF,  la  case  the  defect  was 
latent,  only  if  ordinary  diligence  on  its  part 
would  have  discovered  It. 

[Ed.  Note.— For  otlier  eases,  see  Master  and 
Servant,  Cent.  Dig.  H  193-198;  Dea  Dig.  f 
106.*] 

2.  Mastbb  ano  Sebvant  ({  124*)— Injuxt  to 
Sbbvant  —  NEauaEH<!K  —  Failube  to  In- 
spect. 

A  master,  though  It  bad  not,  as  was  its 
duty,  inspected  as  appliance,  through  a  defect 
in  which  a  servant  was  injured,  is  not  liable  if 
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«  reuMuiIde  Inspeetioa  would  not  hare  disclosed 
the  defect. 

[Ed.  Note.— For  other  cues,  see  Master  and 
Servant,  Cent.  Dig.  «|  ^5-212;  Dec;  Dig.  I 
IZL*] 

3.  BlAsm  AND  Skbtaut  m  278*)— Neou- 

GEHCK  — E}TIDBII(»  — WnOBT  AHD  SUFII- 
QERCT. 

Here  statement  (tf  a  witness^  who  did  not 
know  the  appearance  of  a  staff  at  the  time  it 
bn^e,  diat  there  misht  have  been  a  Tisible 
cndr  in  it,  Is  insafflcfent  to  wartant  a  findins 
that  there  was  such  a  crack. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Dec  Dig.  i  27&*] 

4.  Habieb  and  Bebtaht  a  266*)— DUTT  OF 
Uasteb  —  iNSPBcnoH  01-  Equipment  of 
Railboad  Cab. 

In  the  absence  of  any  evidence  of  castom 
or  manner  or  method  of  inspectloo  of  cars  b;  a 
'hippo',  on  whose  spur  tracK  a  car  is  put  by  a 
railroad  compeay  to  be  loaded  by  him,  it  must 
be  assumed  that  he  performs  his  full  doty  to 
bis  employ^,  working  on  the  car,  by  a  mere 
lookiuc  over  of  its  equipment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-908;  Dec.  Dig.  i 
265.*] 

Donhar,  C.  J.,  and  Grow,  J.,  dissenting. 

Dqartment  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Kd.  E.  Hardin, 
Jadge. 

Action  by  James  Wilson  against  the  Cain 
Lnmber  Company.  Jodgmoit  for  plalntifiC. 
Defendant  ajq^eala.  Reversed  and  remanded. 

Roberts,  Battle,  Holbert  &  Tennant  and 
Waters  &  Downer,  for  appellant.  Neteror 
k  Pemberton,  for  respondent 

GHADWICE,  J.  Plalntur  was  employed 
u  a  brakeman  and  flreman  on  a  logging  road 
operated  by  defendant  A  spur  about  1,100 
feet  long  had  been  buUt  from  the  main  line 
to  a  landing  where  logs  were  loaded  on  flat 
cars.  The  cars  were  furnished  by  the  North- 
em  Fadflc  Railway  Company,  and  were  by 
It  switched  onto  a  spur  known  as  "Casey's 
Spur,"  npon  which  they  were  picked  up  by 
defendant's  crew.  The  spnr  first  mentioned 
TSB  of  a  temporary  character,  rough  and  un- 
ballasted, and  was  laid  orer  a  little  knoll, 
the  top  of  which  was  about  200  feet,  or  five 
or  six  car  lengths,  from  the  landing,  as  estl- 
niated  by  the  witnesses.  On  the  morning 
when  plaintiff  was  injured,  the  crew,  consist- 
ing of  plaintiff  and  the  engineer,  were  mov- 
hig  out  three  cars  to  be  spotted  at  the  land- 
log  for  loading  by  the  loading  crew.  On  the 
top  of  the  knoll  there  was  a  drop  or  a  rough 
place  In  the  track,  so  that,  in  passing  over 
it,  the  cars  were  onconpled  from  the  engine 
ud  started  down  the  track  toward  the  land- 
ing. The  engineer  whistled  a  signal  to  set 
the  brakea,  and  appellant  went  to  the  end  of 
the  third  car,  being  the  head  end  as  they 
woe  moving,  for  the  train  had  been  backed 
In,  and  undertook  to  set  the  hand  brake.  He 
took  hold  of  the  brake  whe^  and  turned  it  so 
u  to  take       the  slaA,  ttien,  bradng  bis 


foot  against  the  latch,  he  attempted  to  set 
the  brake,  when  the  brake  staff  broke  in  two 
at>out  18  inches  from  the  top.  Plaintiff's  at- 
titude was  such  that  he  lost  his  balance  and 
fell  in  front  of  the  cars,  and  In  attempting 
to  recover  himself,  was  thrown  under  the 
car,  so  that  the  front  trucks  passed  orer  his 
body,  breaking  his  1%  and  Injuring  his  left 
hand.  The  accident  happ^ed  Just  as  It  was 
coming  daylight  Plaintiff  brought  this  ac- 
tion to  recover  damages,  and,  ttom  a  verdict 
in  his  favor,  defendant  has  appealed. 

The  only  negligence  relied  on  is  the  defec- 
tive brake  staff.  Tbis  had  been  previously 
broken  and  welded  together.  The  theory  of 
the  plalntJff  was  most  aptly  simmaarlzed  by 
his  counsel  whoi,  at  the  close  of  the  case,  he 
asked  permission  to  ammd  his  onnplalnt  We 
shall  adopt  his  words:  "If  the  court  please, 
we  ask  leave  of  tlw  court  to  amend  the  com- 
plaint in  this  case  so  as  to  conform  to  the 
testimony  In  this:  That  there  he  added  to 
paragraph  7  of  the  complaint,  in  addition  to 
the  Improper  ireld  and  the  other  auctions 
In  that  paragraph,  that  the  tmke  staff  had 
been  broken  partially  at  the  place  where  it 
was  attempted  to  be  welded,  and  that  this 
break  was  open  aod  apparent  to  the  defend- 
ant and  the  defaidant  bad  notice  of  this 
break  or  should  have  known,  and  that  this 
break  In  the  brake  staff  so  weakened  tlw 
brake  staff  as  to  make  It  an  unsafe  appliance 
for  the  purpose  for  which  It  was  designed 
and  used."  That  the  brake  staff  was  defec- 
tive Is  not  denied;  but  defttidant  maintains 
that,  tbe  cars  Mxig  turned  over  to  it  for  a 
spe(dflc  purpose  by  the  Northern  Pacific  Rail- 
way Company,  no  duty  of  Inspection  rested 
upon  it,. and  furthermore  the  defect  was  la- 
tmt,  and  that  an  Inspection  would  not  have 
revealed  the  defect  Other  defenses  were  set 
up,  but  they  are  In  no  way  sustained  by  the 
testimony  and  will  not  be  noticed. 

[1]  Tbere  Is  some  contrariety  of  opinion 
as  to  the  duty  of  a  concern  engaged  as  de- 
fendant was  to  inspect  cars  turned  over  to  it 
by  another  company;  but  while  It  is  true 
that  It  is  not  a  railroad  In  the  strict  sense, 
and  has  no  shops  or  place  or  possible  means 
to  repair,  and  has  no  property  In  tbe  cars, 
we  think  the  trial  Judge  properly  applied  the 
doctrine  of  Woods  v.  Northern  Pacific  Rail- 
way  Co.,  86  Wash.  658,  79  Pac.  309.  Appel- 
lant was  using  the  car  as  an  Incident  to  Its 
business,  which  in  its  nature  Involves  a  cer- 
tain degree  of  hazard  to  life  and  limb,  and 
some  duty,  to  be  measured  by  the  circum- 
stances of  the  particular  case,  rested  upon 
It  Although  in  the  Woods  Case  the  danger 
was  held  to  be  apparent,  tbe  court  said: 
"The  duty  rested  upon  appellant  to  Inspect 
foreign  cars  to  see  that  no  hidden  dangers, 
such  as  want  of  repairs,  Involved  its  em- 
ployes. *  *  * "  And:  "  •  •  *  It  is  the 
duty  of  the  receiving  company  to  inspect  and 
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guard  against  defects  of  the  foreign  car  from 
lack  of  repairs,  and  which  may  not  be  open 
and  apparent  to  the  employ^."  We  do  not 
want  to  be  understood  aa  holding  that  the 
duty  of  dlBcoTerlng  hidden  defects  was  upon 
appellant,  for  It  was  not;  but  only  that  the 
law  Is  that  It  was  bound  to  take  notice  of 
such  defects  as  were  patent  or  might  be  dis- 
coverable by  the  exercise  of  sutdt  reasonable 
diligence  as  the  circumstances  of  the  caae 
demanded.  For  the  high  degree  of  care  put 
upon  a  railway  company,  having  Its  own 
cars  and  shops  and  men  employed  to  do  that 
service,  should  not  be  put  onto  one  who  mere- 
ly loads  or  unloads  the  cars  of  another ;  and 
especially  so  when  the  employ^  is  In  a  posi- 
tion to,  and  is  presumably  competent  to,  de- 
tect ordinary  defects.  But  where  the  defect 
IB  latent,  a  want  of  care  will  not  be  imput- 
ed to  the  employ^,  and  only  to  the  master  In 
BO  far  as  the  jury  may  find  that  ordinary 
diligence  on  bis  part  would  have  discovered 
It  He  is  not  to  be  held  to  be  an  insurer. 
"Judicial  holdings  unite  upon  the  proposition 
that  the  master  Ib  not  liable  for  an  injury 
to  his  servant,  caused  by  bidden  defects  or 
dangers  in  the  machinery,  appliances,  or 
premises  fumlBhed  to  the  servant,  when  such 
defects  or  dangers  were  unknown  to  the  mas- 
ter and  were  not  (Uscoverable  by  the  exercise 
of  that  reasonable  care  and  skill  in  inspect- 
ing them  which  baa  been  already  spoken  of, 
and  when  there  Is  nothing  In  external  ap- 
pearances to  create  a  suspicion  of  their  pres- 
ence. •  •  •  "  4  Thompson,  Law  of  Negli- 
gence, i  3T8S. 

[2]  Passing  this  point,  we  come  to  the  main 
case:  Has  an  omission  of  duty  been  shown? 
There  liad  been  no  inspection,  nor  does  It  ap- 
pear to  have  been  the  custom  to  Inspect 
While  It  is  the  du^  of  the  master  to  inspect, 
it  Is  also  the  law  that  he  will  not  be  held  lia- 
ble if  It  Is  made  to  appear  that  a  reasonable 
Inspection  would  not  have  discovered  the 
defect  In  other  words,  unless  the  defect 
was  patent  "the  master  Is  not  liable  for  an 
injury  to  Mb  servant  from  the  giving  way  of 
Bucb  a  atrnctuTe  on  which  the  servant  is  re- 
quired to  work,  unless  the  master  luiew,  or 
by  the  exercise  of  reasonable  inspection 
mlf^t  have  known,  of  the  defect  therein; 
and  this  Is  espedally  true  whwe  the  means 
and  opportunity  of  inspection  are  equally 
opm  to  the  servant"  4  Thompson,  Iaw  of 
Negligence,  f  SKSt;  same^  |  4396.  A  patoit 
defect  is  one  that  is  opea  or  wliich  might 
have  been  discovered  upon  casual  examina- 
tion. These  rules  were  known  to  respond- 
ent, and  he  has  attonpted  to  sbow  that  the 
defect  was  patent  The  brokoi  staff  showed 
that  it  had  either  been  improperly  w^ded, 
or  had  been  broken  after  being  wtf ded.  This 
Is  indicated  by  the  fact  that  an  area  ut  about 
one-fourth  of  the  area  of  the  fracture,  and 
at  abont  the  center  tliaeof,  was  bright  while 
the  rttnaining  surface  was  mated  and  discol- 
ored. showli^E  tliat  the  union  was  not  perfect 
Some  witnesses  Bwear  that  there  was  also  a 


bright  surface  about  tb»  edges.  No  (me  saw, 
so  as  to  testify  to  the  appearance  of,  the 
staff  before  the  accideut,  so  that  respondent 
resorted  to  opinion  evidence  to  sustain  his 
case.  The  staff  was  made  of  black  Iron,  and 
there  Is  testimony  showing  that  there  was 
some  ruBt  and  scurf  about  the  weld.  AJl  of 
the  witnesses  agree  that  It  Is  what  Is  called  a 
rough  weld;  that  Is,  not  smoothed  down  as 
is  done  In  fine  work;  that  the  only  way  to 
test  a  weld  is  to  strike  over  an  anvil  or 
twist  It  as  the  expression  goes;  that  a  rough 
weld  does  not  indicate  weakness  in  the  iron, 
or  that  It  is  a  bad  Job,  one  witness  stating 
that  It  would  indicate  that  the  workman  was 
satisfied  with  his  Job  and  not  undertaking  to 
cover  anything  up.  So  that  we  take  It  that, 
unless  there  was  something  apparent  otba 
than  the  weld,  appellant  would  not  be  liable. 
Respondent  undertook  to  prove  that  there 
was  a  patent  defect  in  the  staft.  His  prin- 
cipal witness,  who  on  the  next  day  saw  the 
part  that  was  broken  off  and  through  whom 
respondent  Bought  to  sustain  this  theory  tes- 
tified, after  describing  the  appearance  of  the 
broken  staff,  aa  follows:  "Q.  Tou  could  see 
that  it  had  been  welded  however?  A.  Yes, 
sir.  Q.  It  shows  It  had  been  welded?  A. 
Yes,  sir.  Q.  Even  above  where  it  was  broken 
It  shows  it  was  broken?  A.  Yes."  He  tben 
testified  as  follows:  "Q.  What  did  you  say 
with  reference  to  that  having  been  an  old 
break  there?  A.  Well,  it  might  have  beat 
an  old  break.  I  can't  Just  tell  about  that  but 
it  looked  like  two  different  breaks.  Q.  Well, 
the  morning  that  yon  looked  at  it  I  und«^ 
stood  your  testimony  was  that  this  darker 
portion  was  bright?  A.  Yes.  sir.  Q.  This 
other  side  was  an  earlier  break  I  understood 
It  Isn't  that  a  fact?  A.  That  Is  the  way 
it  looked  to  me  tliat  momii^.  Q.  Conceding 
that  to  be  true,  what  strength  would  that 
portion  have  If  this  side  bad  not  adhered 
and  on  the  other  side  was  cracked?  TbMt  Is 
what  I  want  to  know,  Mr.  Hulbert:  Tjet  me 
ask  you  a  question.  Q.  (By  Mr.  Hulbert) 
The  only  InformaCUm  yon  wot  was  frran  ohe«^ 
vatlon  the  next  day?  A.  Yes,  sir.  Q.  (ByHr. 
Hulbert)  Now,  are  yon  able  to  tell  the  court 
and  Jury  now  from  that  obsovation  whetbu 
or  not  there  had  been  any  former  crack  or 
break  or  whether  or  not  it  was  merely  a 
defective  weild  in  that  It  did  not  adhere?  A. 
Well,  I  would  call  It  a  defective  weld.  That 
is  my  opinion  of  it  That  break  looked  to 
me  then  and  does  yet,  as  though  part  of  that 
was  broke  before.  Q.  (By  the  Cknut.)  Yon 
mean  b^re  it  was  welded?  A.  After  it  was 
welded,  it  looks  as  thou^  that  break  there 
was  bnAe  Jnst  within  this  last  break.  Q. 
(By  the  Court)  Now,  let  ns  nnderstand  that 
Yon  <daim  there  was  one  part  that  never  did 
weld,  one  part  that  was  broken,  and  fme 
part  that  was  left  In  othw  wordB^  three 
different  ccmditUnu  of  metal?  A.  Yes,  air. 
Q.  (By  Mr,  Pemherton.)  This  tnokra  part 
was  the  last  break— a  new  bzeskZ  A.  Ye^ 
sir.*! 
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Tbe  witness  was  thereafter  recalled,  and, 
ftm'ttlF^  the  coIloqnlflB  of  connBel,  the  fol- 
Unnng  qaestton  wu  asked:  "Yoa  testified 
CDncemlng  that  brake  staff  there  as  to  Its 
Lot  being  welded  on  one  side  and  being  crack- 
ed on  the  other,  and  a  person  near  that 
brake  staff  looking  for— Inspecting  It,  would 
It  be  discernible  easy  of  detection?"  After 
some  objectlinia  and  arganwDt,  tbe  qneetlon 
was  restated:  "Ton  baTe  testified  as  to  the 
condition  and  appearance  of  this  brake  staff, 
EzhlMt  A.  From  that,  would  It  be  discern- 
ible—any  one  inspecting  the  brake  staff?' 
The  eonrt  said:  "I  will  permit  him  to  testi- 
fy u  an  expert.  I  think  if  he  can  tell  as  an 
expert  trom  this  particular  exhibit  whether 
or  not  he  can  determine  from  that  whether 
or  not  there  was  an  apparent  d^ect,  why  he 
OB  say  BO.  and  if  there  was  not  be  can  say 
80.  I  believe  he  could  be  permitted  to  do 
tbat  but  it  should  be  confined  to  the  examl- 
utkHi  of  this  particular  piece  of  iron." 
Wbereupon  the  wltnera  answered:  "Well,  it 
looks  to  me  as  though  it  could  have  Gben 
told.  Broke  on  one  side  and  not  welded  on 
tbe  other."  The  wltnees  had  already  testi- 
fied: "Q.  And  the  appearance  of  a  weld  de- 
pends iQKm  the  way  It  Is  finished  off,  does 
it  not?  A.  Yes,  sir.  Q.  Some  men  will  ham- 
mer a  w^  together  and  leave  it  rough  and 
t  little  larger  than  tbe  rest  of  the  piece,  and 
others  will  pound  It  down  or  file  it  off  and 
llDlBh  It  and  make  It  smooth?  A.  Yes,  sir. 
Q.  Bo  that,  ontaide  of  tbe  appearance  of  the 
wdd,  whethw  it  la  good  or  bad,  depends 
iqMin  tta«  workmaastatp  tbe  blacksmith  in 
Ibilildns  it  (rfr?  A.  Tea,  sir.  Q.  Then  I  nn< 
derstand  yoD  to  say.  Mr.  Isaacson,  that  it 
wonld  be  ImpossiUe  to  t^  what  the  coadi- 
tbm  of  tbe  wdd  was  from  a  mere  Inspection 
or  looking  from  the  outside  without  taking  a 
bammer  or  something  of  that  kind  for  the 
purpose  at  testiiv  It?  A.  It  is  pretty  bard 
to  tell  OD  the  inside,  bow  it  was."  And  there- 
iftor:  **Q.  ISr.  toaacs(m,  you  never  saw  this 
brake  staff  before  the  aoddent,  did  yon?  A. 
No,  sir.  Q.  Ton  never  saw  tbe  other  end  of 
tbe  brake  staff,  did  yon?  A.  No,  sir.  Q. 
The  only  thing  that  you  evv  saw  was  this 
Idece?  A.  Tes,  sir.  Q.  Yon  doot  kiu>w  Just 
bow  it  did  flit  on  the  other  pieces  do  you? 
A  yo,  sir.  Q.  Yon  cannot  tell,  and  never 
did  know.  Just  liow  snwoth  it  fit  on  tlie  other 
pieces  do  yon?  A.  No,  sir.  Q.  Ton  dont 
know  whether  there  was  any  crack  visible 
there  <a  not?  A.  No,  sir.  Q.  Yon  d«t*t 
know  and  cannot  state  whether  or  not  there 
was  a  break  there  that  could  have  been  seeu, 
do  yoa?  A.  No,  sir;  not  from  that  plee& 
Not  only  tnnn  that  idecei  Q.  Yon  mer^ 
CTKSB  from  that  piece  that  one  side  was 
cracked?  A.  Yea»  sir.  Q.  And  you  say  that 
tbat  was  mttjl  A.  Ym.  sir.  Q.  Now,  you 
dont  know  what  the  condition  was  or  the 
appearanos  was  at  the  ttme  of  the  aod- 
dent?  A  No,  sir.  Q.  Yon  dont  know^in 
othn  words,  you  don't  know  what  the  ap- 
pearanos of  the  tnrake  staff  wss  at  that  time? 


A.  No,  sir,  Q.  You  dont  know  whether  any 
one  there  looking  up  and  down  that  brake 
staff  could  have  seen  that  crack  or  not,  do 
you?  A.  No,  sir.  Q.  At  that  time?  A.  No. 
sir.  Q.  If  it  was  cracked,  you  don't  know 
wh^  or  how  It  was  ever  cracked?  A  No. 
sir.  •  •  •  Q.  The  mere  fact  that  a  rod 
is  welded,  and  you  can  see  that  it  Is  welded, 
wouldn't  make  you  feel  that  it  was  weakened 
on  tbat  account,  would  It?  A.  No,  sir. 
Q.  Very  frequently  if  a  weld  of  that  kind  Is 
properly  adhered  and  properly  done,  tbe 
brake  staff  would  be  Just  as  likely  to  break 
somewhere  else  as  to  break  there,  wouldnt 
It?  A  Yes,  sir.  Q.  Bo  tbat.  if  you  would 
see  a  weld — an  ordinary  weld — on  a  brake 
staff,  you  would  not  feel  tbat  it  should  be 
condemned  because  of  that  fact  would  you? 
A.  No;  no,  not  Just  because  It  was  welded. 
Q.  If  the  wtid  was  of  ordinary  appearance — 
If  you  thought  about  It  at  all,  you  would  think 
tbat  it  might  break  In  some  other  place 
Just  as  quick  as  In  that  weld?  A.  Well,  it 
all  depends  on  how  it  looked.  Q.  Well.  I  say 
of  the  ordinary  aM>earance7  A.  Yes.  Q.  So 
far  as  yon  know,  this  weld  was  of  an  ordi- 
nary ai^iearance  as  far  as  you  know?  A. 
Yes." 

And  on  re>examlnatlon:  "Q.  Does  this  look 
like  an  ordinary  weld?  A.  Yes.  Q.  It  looks 
like  an  ordinary  weld?  A  Yes.  Q.  What 
do  yon  mean  1^  ordinary?  A.  W^I,  from 
tbe  outside^  Most  all  welds  unless  th^  fin- 
ish them  off  closely,  they  have  a  scurf  on 
there  where  t2iey  draw  them  down  to  weld. 
Q.  Too  teetlfled  that  thla  would  have  been 
readily  detected;  this  weld  In  tbe  condition 
that  yon  found  this  in  then?  A  Well,  tbe 
way  It  looked  to  me  from  that  break,  you 
could  teU  the  break— that  is  what  I  testi- 
fied to— that  the  break  would  usually  be  t>et- 
ter  than  tbe  w^  would.  If  the  weld  was 
perfect  Oiere— as  I  stated,  it  is  pretty  hard 
to  Ui\  how  they  are  on  the  inside.  But 
this  break  In  tiiere  on  the  outside,  i  vronld 
imagine  a  person  could  see  It  Q.  The  old 


break,  yon  are  talking  about?  A.  Yes,  sir.' 
And  on  mrmmi  nrnminntinn-  **Q.  That  Is  Jnst 
«actly  what  yon  meant  when  yoa  said  yon 
thought  that  it  might  be  seen?  A.  Yes,  sir. 
Q.  Not  <m  account  of  tbe  weld?  A  Yes,  sir, 
the  break.  Q.  But  on  account  of  the  crack 
that  you  thought  oilght  have  existed  In  the 
brake  staff?  A  Yes,  sir.  Q.  And  all  of 
your  testimony  was  apon  the  assumptloa 
that  there  was  a  era^  there,  and  that  the 
crack  was  open  so  that  It  could  be  seen?  A 
Yes."  And  in  anaww  to  a  aaoatlon  propound- 
ed tv  the  court:  **I  want  to  know  whether 
or  not  yon  say  tbat  thue  was  a  cnu^  or  was 
not  a  craA?  A.  Vrom  tlie  way  It  looked  to 
me  whoi  I  first  seen  it;  I  wonld  say  tbat 
there  was  a  crack  there." 

This  is  the  strmsth  of  respondent's  case, 
although  anothor  witaem  gam  somewhat 
similar  testimony. 

Upon  a  moti(m  ftor  a  directed  vwdlct, 
the  trial  Judge  was  of  opinion  thkt:  "If  that 
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wltnesB  told  tbe  tnitb  with  reference  to  bow 
mucli  was  still  attached  to  that  brake,  the 
two  pieces,  It  woold  have  been  a  very  ea^ 
matter  to  have  found  out  that  that  brake 
was  about  In  two.  Now  should  tbe  defend- 
ant have  takoi  bold  vt  it  or  Inspected  It  tn 
some  way  ezc^t  by  passing  along  and  look- 
ing at  it?  Now,  your  argument  proceeds  up- 
on the  theory  that  a  man  going  along  there 
could  not  have  seen  that  crack.  Is  that 
enough?  Is  that  what  an  ordinary  man 
would  do?  Isn't  it  a  question  of  fact  for 
the  jury  to  say  from  what  was  the  general 
method  of  how  men  do  In  those  matters  of 
human  affairs?"  But  we  think  the  court 
erred  In  assuming  that  the  rather  doubtful 
opinion  of  the  witness  was  sufficient  evidence 
that  there  was  a  crack  in  the  brake  stafF,  or 
that,  If  80,  it  could  have  been  noticed.  He 
wdl  says:  "Is  that  enougb?'  etc. ;  but  there 
la  no  evidence  to  show  what  was  a  general 
method,  or  whether  tbere  was  any  method 
other  Uian  observation,  or  whether  any  oth- 
er method  would  have  been  practiial.  The 
verdict  of  the  Jury  must  find  some  basis  In 
the  evidaic&  They  are  not  permitted  to 
speculate  or  aay  what  might  have  been ;  nor 
Is  a  witness  to  be  allowed  to  specnlate  or 
theorize,  and,  fMm  his  own  hypothesis,  ex- 
press an  opinion  of  what  might  have  been, 
and  pass  It  as  original  evidence.  Neither 
tbe  witnesses  nor  the  Jury  are  permitted  to 
guess  aa  to  whethoc  the  defect  was  hlddoi 
or  not,  or  to  presume  negligence  from  tiie 
happening  ctf  the  accident  "Moreovw,  it  is 
not  enough  to  iHrove  the  existence  of  a  defect 
at  the  very  moment  of  the  accident,  but  it 
must  also  appear  that  the  master  bad  an  (>p- 
portunlty  of  previous  knowledge,  or  that  tbe 
facts  were  such  that  be  m^ht,  by  the  exsT- 
<d8e  of  the  proper  care  and  dlllgenoe,  have 
known  of  the  defect  Hence,  although  a 
railroad  company  has  no  right  to  anume 
that  cars  received  from  another  company  are 
in  a  safe  condition,  but  is  under  the  duty  of 
Inspecting  tbem  before  requiring  its  amr- 
anta  to  handle  them.  It  Is  not  llaUe  for  in- 
juries to  a  brakeman  from  the  breakli^  of 
a  brake  staff  ui>on  such  car  throvvh  an 
old  crack,  which  could  only  have  beoi  de- 
tected by  takli^  the  staff  off  the  car  and 
striking  It  with  a  banuner,  where  there  wa.% 
nothing  in  the  appearance  of  the  car  indicat- 
ing that  It  needed  repairs ;  nor  for  injuries 
to  a  brakeman  by  the  glvii^:  way  of  a  brake 
rod  in  which  then  was  an  old  crack,  which 
conld  be  discovered  only  by  taking  out  and 
lifting  up  tbe  brake  rod,  and  which  is  not 
apparent  npon  any  Inspection  made  in  ac- 
cordance with  the  universal  custom  of  well- 
conducted  railroads,  In  the  absence  of  any- 
thliu  that  would  suggest  to  the  mind  of  a 
reasonably  prudent  person,  a  necessity  for  so 
lifting  or  taking  out  the  brake  rod."  4 
Thompson,  Law  of  N^llgenee,  {  4398. 

In  Read  v.  N.  T.,  N.  H.  &  H.  R.  Co.,  20  B. 
I.  20G.  37  AtL  947,  It  is  Bald:  "According  to 
the  testimony,  tbe  defect  in  the  brake  rod,  by 


tbe  breaking  of  which  tbe  plaintiff  was  iniur^ 
ed,  consisted  of  a  flaw  due  to  tbe  imperfect 
welding  of  the  two  pieces  whldi  composed  tbe 
rod.  The  evidence  on  the  part  of  the  defend- 
ant t&ck6»  to  show  that  the  flaw  was  not  dis- 
coverable, owing  to  rust  on  the  rod,  by  the 
usual  methods  of  inspection.  There  is  no 
evidence  on  the  part  of  the  plaintiff  to  re- 
but tills,  for,  though  the  plaintiff  teatiflea 
that  the  defect  would  have  been  discernible 
the  eve  if  it  had  bee»  doyHffM.  U  U  evi- 
dent that  thit  ttatememt  Is  mert^  hie  M- 
f&renoe  from  the  foot  that  the  hraike  rod  was 
BO  eaettu  tv>i$ted  off  In  hit  attempt  to  aet 
the  brake.  If  the  d^iact  was  not  dlBcoTei^ 
able  by  the  customary  modes  of  Inspection, 
or,  In  other  words,  was  a  latent  d^eet  ttie 
defendants  were  not  guilty  of  ne^igmce^  and 
consequmtly  the  vwdlct  was  against  the  evi- 
dence on  this  point"  fFbe  Ualtes  are  onra.) 
Louisville  &  N.  B.  Co.  v.  Campbell,  97  Ala. 
147,  12  South.  674;  Sack  v.  Dolese^  137  111. 
129,  27  N.  JL  82;  Grant  v.  Pa.  &  N.  T.  C.  B. 
Co.,  133  N.  Y.  6B7,  SI  N.  E.  220i 

[1, 4]  The  sum  of  the  testimony  was  tXiat 
an  examination  would  have  revealed  the  fbcrt 
that  tbere  had  been  a  weld,  tor  the  witness 
said:  **Q.  Ton  don't  know  whethw  tb»e  was 
any  crack  visible  or  not?  A.  No,  sir  and 
that  he  did  not  know  the  appearance  of  Uie 
staff  at  the  time  of  the  acddttit  AH  be 
says  is  that  th«e  mlg^t  have  been  a  visible 
crack,  and,  if  so,  it  might  have  been  seoi 
tipon  inspection;  but  no  witness  undertook 
to  say  that  there  was  any  custmn  or  manner 
or  method  of  Iniqwction  prevailing  among 
those  who  take  can  to  load  or  unload.  So 
we  must  assume  that  a  men  looking  tbe 
equipment  over  would  have  been  sufficient 
Otberwlae,  we  would  have  to  bold,  aa  an  ar> 
bltrary  pnqjKialtion  of  law,  that  every  shipper 
who  loads  or  unloada  tbe  can  of  a  railway 
on  his  own  spun  or  tracks  is  bound  to  tbe 
same  rigid  duty  of  inspection  that  the  law 
puts  upon  the  railroad  itself ;  or,  to  put  it 
in  other  words,  to  emplt^  mm  for  that  serv- 
ice alone.  A  witness  was  oSteteA  to  sbow 
custom,  but  proved  himself  without  knowl- 
edge, and  his  examination  was  not  piusned 
furthw. 

The  Jury  bad  no  standard  with  wtaicb  to 
we^h  tbe  evidmcew  Their  verdict  was  nec- 
essarily speculative,  for  there  li  no  basis  for 
it  other  than  the  inference  of  the  witness, 
drawn  from  a  hypothesis  which  he  admits  Is 
based  upon  pure  conjecture^  We  cannot  as- 
sume, in  the  absence  of  direct  evldoice,  tbat 
the  Jury  can  say:  "What  waa  tbe  gmml 
method  of  how  men  do  In  such  matten  of 
human  affttln?"  It  may  be  that  the  graeral 
method  would  put  the  bnrdm  of  inspecting 
can,  put  to  only  a  temporary  Dse^  on  the 
train  crew;  or  It  may  be,  aa  in  tin  absence 
of  testimtniy  we  have  assumed  It  to  b^  on 
Qk)  master  to  tbe  extent  of  discovering  obvt* 
ons  defecbk  It  may  be  that  respmdoit  luu 
a  lawful  demand,  and  that  iqwn  a  retrial,  he 
may  prove  it  by  competoit  srUsnoab 
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ThSa  cu»  la  accordingly  xvnaeA  and  re- 
manded for  a  new  trlaL 

BLUB  and  MORRIS.  JJ.,  ctmcQT.. 

CROW.  J.  (dlaaentbiid.  Reapondent,  In  the 
regular  oonne  of  bla  ooaployment,  attenqited 
to  oae  an  appliance  prodded  bj  Ills  master, 
■Dd,  wltliont  fault  or  nesUgence  on  bis  i»art, 
WIS  injured  by  reason  of  the  apiAlance  break- 
ing. It  sbonld  not  be  assomed  tbat  the  only 
neeessaiT  or  feaslUe  meUiod  of  Inspection 
vcnild  be  to  look  at  tbe  brake  rod  for  obTl- 
008  defects,  Ignoring  mmobrloas  ones  that 
might  also  exist  Tbe  brake  rod  could  bare 
been  further  tested  and  Inspected  by  some 
^ctlcal  method  which  would  have  subject- 
ed It  to  as  much  reelstance  and  strain  as  it 
miderweiU  whan  used  r«pondent.  If  the 
pbysical  foroe  which  respondent  applied 
^en  attonpting  to  set  the  brake  was  sofil- 
dent  to  reveal  the  defect  and  cause  the  ac- 
ddrat;  It  would  seem  that  a  like  quantity  of 
force  previously  applied  upon  Inspection 
would  have  caused  a  timely  discovery  of  the 
defect  I  think  the  gueettons,  whether  the 
defect  conld  bare  been  discovered  by  a  prop- 
er inspection,  whether  such  an  inspection  had 
been  made^  and  whether  respondent  assumed 
tbe  risk,  were  for  the  jury,  and  were  propw- 
ly  aabmltted  for  thelx  consideration. 

I  thoef ore  dissent 

DUNBAR,  a  concQTB  In  what  iM  said  by 
CBOW.  J. 


WHNTWOBTH  v.  MOORB  et  aL 
^Sopreme  Conrt  of  Washii^iton.  Aug.  8,  1011.) 

AlTACnUKRT  (i  180*)— DlSSOLUTlOir— rAlLDM 

TO  Give  Bono  —  OoHDinons  PaBoaDinr— 

Bonds. 

A  plaintiff,  who  has  attached  real  estate, 
OD  tbe  ground  of  defendant's  nonresidence,  may 
not,  to  suatain  the  levy  on  defendant  showing 
his  residence  in  the  slate,  file  an  attachment 
bond:  the  statute  making  the  execntlon  and 
filing  of  a  bond  a  condition  precedent  to  the  la- 
fsance  of  the  writ 

[EH  Note^For  other  cases,  aee  Attachment, 
Dea  Dig.  I  180.*] 

Eq  Banc.  Appeal  from  Superior  Court 
Khig  Count?;  Ben  Sheeks,  Judge. 

Action  1^  James  T.  Wentworth  against 
John  B.  Moore  and  another.  From  an  order 
dlnolvliig  an  attachment  plaintiff  appeals. 
Affirmed. 

Geo.  D.  Emery,  for  appellant  B^fruolds, 
BalUnger  &  Hutson,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from 
in  order  diBsolving  an  attachment  Plain- 
tiff, at  tbe  time  of  filing  his  complaint  filed 
an  affidavit  for  a  writ  of  attachment  to  be 
levied  on  real  estate  only,  alleging,  among 
other  things,  that  the  defendants  were  non- 
restdcDts.   Tbe  writ  was  Issued  and  levied 


upon  tbe  real  estate  referred  to.  Tin  de- 
fendants entered  their  i^pearance,  and  moved 
to  vacate  and  quash  the  writ  of  attachment 
on  the  ground  that  the  defendants  were 
residents  of  the  state  of  Washington  jHrior 
to,  at  the  time  of,  and  subsequent  to,  the 
Issuance  of  the  writ.  This  qnratlon  was 
tried  out  on  affidavits  furnished  by  both 
parties,  and  the  court  found  tbat  the  defend- 
ants were  residents  of  the  state*  and  decreed 
the  dissolution  of  the  attachment  We  have 
lead  ttie  affidavits,  and  do  not  feel  justified 
in  disturbing  the  findings  of  the  court  in 
that  regard.  The  plaintiff  then  offered  to 
file  a  bond,  wbldi  offer  we  think  was  proper- 
ly dented  by  the  court;  the  stetute  making 
tbe  escecution  and  filing  of  a  bond  a  condition 
precedent  to  tbe  Issuance  of  the  writ  The 
question  objected  to  defendants,  which 
objection  was  sustained  by  the  court  was 
Irrelevant  and  Immaterial,  as  it  did  not  touch 
on  the  subject  of  residence;  and  without  a 
bond  the  attachment  should  not  have  Issued. 
The  Judgment  Is,  affirmed. 


WILLIAMS  V.  OITT  OF  SPOEANBL 
(Supreme  Contt  of  Washington.  Aug.  10, 1911.) 

DISHZSSAL  ARO  MOHSVIT  ({  6*)— VOLUIITABT 

DisHissAX.  WrTHotJT  Pbuudige — Statdtobt 
Right. 

Under  Rem.  ft  Bal.  Code,  %  40S,  providing 
that  a  nonsuit  may  be  entered  by  plaintiff  at 
any  time  before  the  jury  retires,  the  court  has 
power  to  grant  plaintiff's  motion  for  a  dismissal 
without  prejudice,  aiter  its  refusal  to  reopen 
the  case  for  additional  evidence,  after  arzument 
on  defendant's  motion  for  dismlasal,  uid  after 
tbe  court  had  announced  that  it  was  In  doubt  as 
to  the  right  of  plaintiff  to  recover. 

[Sa,  Note.— For  other  cases,  aee  Dismissal 
and  Nonsuit  Cent  Dig.  8S  13. 14;  Dec.Dig.  S  &•] 

Department!.  Appeal  from  Superior  Court, 
Spokane  County;  J.  Stanley  Webster,  Juigb. 

Action  by  Waltw  Williams  against  the 
City  of  Spokane  From  a  Judgment  of  dis- 
missal without  prejudice,  defmdant  api>eals. 
Affirmed. 

Fred  B.  Morrill  and  Cannon,  Ferris,  Swan 
ft  Lally,  for  appellant 

DUNBAR,  C.  3.  This  action  was  com- 
menced by  plaintiff  to  recover  damages  for 
personal  Injuries  received  by  blm  while  em- 
ployed by  the  defendant  It  is  not  necessary 
to  enter  into  a  review  of  the  character  or 
cause  of  the  accident  which  occasioned  the 
Injury.  At  the  close  of  the  plalntitT's  testi- 
mony, defendant  challenged  the  sufficiency  of 
the  evidence  to  support  any  verdict,  and 
moved  the  court  for  an  order  dismissing  the 
case.  Extended  argument  pro  and  con  upon 
this  motion  was  made,  and  the  court,  after 
reviewing  the  testimony  at  some  length  and 
giving  his  views  on  tbe  law  of  the  case, 
concluded  as  foUowB,  addressing  one  of 
counsel  for  the  plaintiff:  "Well,  those  are 


*fw  othsr  easse  see  same  toplo  and  section  NDHBIOt  la  Dee.  Dig.  ft  Am.  Dig.  Kar  No.  SsrlM  ft  Bap't  indues 
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tSie  doubts  that  BOiseBt  themselves  to  me.  I 
do  not  mean  that  my  position  la  Impregnable, 
bat  I  am  merely  telling  yon  what  my  posi- 
tion la,  and  If  counsel  care  to  present  their 
case  further  in  the  morning  upon  that  line  I 
li^lll  bear  what  you  have  to  say  about  it 
But  those  are  my  doubts,  and  the  doubts 
wblch  you  must  remove  to  have  a  favorable 
ruling."  When  the  court  convened  the  fol- 
lowing morning,  there  was  no  resumption 
of  the  aisoment  commenced  the  day  before, 
bat  connsel  for  plaintiff  asked  permission  of 
the  coart  to  reopen  the  case  and  introduce 
additional  evidence.  This  request  was  ear- 
nestly opposed  by  counsel  for  the  defense, 
and  was  finally  denied  by  the  court  Where- 
upon counsel  for  the  plaintiff  moved  the 
court  to  Tolontarily  dismiss  without  preju- 
dice, so  that  the  suit  could  be  brought  over 
again  and  properly  presented  and  proporly 
tried.  Counsel  for  the  defendant  objected 
to  this  motlont  saying:  "I  base  my  objection 
on  the  ground  that  a  decision  has  already 
been  announced,  and  it^ls  too  late  to  dis- 
miss," To  which  the  court  responded:  "I 
do  not  think  so.  I  merdy  suggested  to  Mr. 
Crone  the  propositions  on  which  I  had  my 
doubts  and  gave  my  reasons  for  the  faith 
that  was  in  me,  and  said  to  him  I  would 
be  glad  to  bear  from  him  tlils  morning,  if 
he  could  dispel  those  doubts.  I  did  not 
Intend  from  what  I  said  to  decide  this  case, 
althoagh  I  gave  n^  reasons  at  some  length 
for  my  view,  which  I  said  would  require 
considerable  argument  to  change.  But  I 
did  not  Intend  it  as  a  decision  In  the  case. 
It  was  merely  a  statement  to  coans^  on  the 
point  I  desired  to  hear  him  on,  and  the  rea- 
son why  I  wanted  to  hear  him  on  that  point" 
Counsel  for  the  defense  again  insisted  that 
the  court  had  decided  the  case,  and  the  court 
reiterated  the  fact  that  he  did  not  intend 
to  decide  the  case,  and  that  there  was  no  de- 
cision announced,  concluding:  "I  think  the 
motion  to  dismiss  without  prejudice  should 
be  granted,"  to  whldi  an  exception  was  tak- 
OL  Judgment  was  ottered  accordingly,  and 
appeal  followed. 

The  law  <m  which  tb»  motion  for  a  volun- 
tary nonsuit  was  based  is  section  408, 1  Rem. 
ft  Bal.  Code,  and  la  as  follows;  "An  action 
may  be  dlsmlaaedf  or  a  Judgment  of  nonsidt 
entered.  In  the  following  cases:  1.  By  the 
plaintiff  himself,  at  any  time  before  the 
Jntj  retire  to  eosalAec  their  verdict,  unless 
setoff  be  Interposed  as  a  defense,  or  nnless 
the  defendant  sets  up  a  counterdaim  to  the 
spedflc  pr^erty  or  thing  which  Is  the  sob- 
ject-matter  of  the  action.  •  •  • "  It  is 
the  appellant's  contention  that  the  motion 
made  by  the  appellant  required  the  court  to 
decide  whether  or  not  the  plaintiff  was  en- 
titled to  have  his  case  submitted  to  a  Jury ; 
that  this  raised  an  issoe  of  law  which  would 
be  decisive  of  the  ease;  that  the  jdalntlff 
has  no  right  to  dismiss  a  case  when  the  pro- 
ceedings have  reached  a  stage  which  has 
given  the  defendant  a  right  against  the  plain- 


tiff, and  that  this  case  had  reached  that 
stage  when  the  defendant  had  a  right  to  & 
Judgmrait  in  its  favor  on  the  merits,  and 
that  the  court  erred  In  allowing  plaintiff  to 
dismiss ;  that  when  defendant  made  ite  mo- 
tion for  Judgment,  and  plaintiff  resisted  the 
same  and  argued  the  motion  b^ore  the  court, 
the  case  was  finally  submitted  to  the  court 
on  a  question  of  law,  and  that,  after  it  was 
so  argued  and  submitted,  plalnUfl  was  not. 
entitled  to  dismiss  his  case,  especially  after 
the  court  bad  stated  his  views  of  the  lavr 
which  must  control  the  ruling  on  this  mo- 
tion, and  an  extended  argument  Is  made  In 
support  of  this  contoitlon,  and  many  cases 
are  dted  to  sustain  appellantfs  views.  But 
a  reading  of  the  cases  dted  convinces  ns  that 
they  do  not  reach  the  p<^t  Involved  in  the 
case  at  bar.  The  first  case  dted  (NashTllle^ 
etc,  By.  Co.  v.  Sansom,  113  Tenn.  683,  84  S. 
W.  615).  dted  In  the  brief  as  80  M.  W..  held 
that  where  issue  was  Joined  oa  the  d«narrw 
to  the  plaintiff's  evidence  it  was  too  latev  aft- 
er argument  of  the  demurror  tax  plaintiff,  to 
take  a  nonsolt ;  that  by  Joining  Issue  ca  a 
demurrer  to  plaintiff^  evidence  the  case  was 
withdrawn  from  the  Jury  and  was  sabmitted 
to  the  court  Bat  on  an  examination  of  the 
statute  of  Tennessee^  the  case  bdng  decided 
by  the  Bapreme  Court  of  Tmnessee,  It  will 
be  seen  that  there  is  a  substantial  dlsslml- 
Ilarlty  between  that  statute  and  ours.  Sec- 
tion 4688  of  Shannon's  Code  CToin.),  then 
under  onulderatlon  by  the  conrt.  provides 
that:  "The  plaintiff  may,  at  any  time  btfore 
the  Jury  retires,  take  a  nonsolt  or  dismiss 
his  action,  as  to  any  one  or  more  defend- 
ants, but  If  the  defendant  has  ideaded  a  set- 
off or  counterclaim,  he  may  dect  to  proceed 
im  such  counterclaim  In  the  capadty  of 
a  plaintiff."  Section  4000:  "The  defendant 
may,  in  like  manner,  withdraw  his  counter- 
claim at  any  time  before  the  Jury  retires  to 
consider  of  thdr  verdict"  Section  4691:  "If 
the  trial  Is  by  the  conrt  Instead  of  the  Jury, 
the  nMisalt  or  demorrw  provided  for  In  the 
last  two  sections  shall  be  made  before  the 
cause  is  finally  sabmitted  to  the  court,  and 
not  afterwards."  The  court  In  passliv  upon 
the  question  said:  "Sudi  was  the  status  In 
Qie  present  case  when  the  motion  for  leave 
to  take  a  nonsuit  vras  made.  The  case  bod 
been  withdrawn  from  the  Jury,  and  sabmit- 
ted to  the  court  It  was  then  controlled  by 
section  4691.  There  was  a  final  submission  to 
the  court  when  the  argument  upon  the  de- 
murrer to  the  evidrace  was  at  an  vaA.  The 
section  of  t^e  Code  last  referred  to  provides 
that  when  the  case  has  reached  this  stage, 
no  nonsuit  shall  be  allowed."  So  that  it  will 
be  Been  that  this  case  was  decided  squarely 
upon  a  provlsUm  of  the  statnte  which  Is  not 
found  in  our  law  at  aU.    By  reference  to 
our  statute.  It  will  be  seen  that  the  swelling 
provision  that  the  idalntlff  shall  hava  a  right 
to  a  Judgment  of  nonsuit  any  time  h^re  the 
Jury  retire  to  ctmslder  their  verdict  has  no 
qualification,  exc^  those  expressed  in  the 
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section,  tIe^  onless  set-off  be  interposed  as 
a  defense,  or  nnlesH  the  defendant  seta  up  a 
connterdalm  to  the  specific  property  or  thing 
which  is  the  subject-matter  of  the  action; 
and  It  is  dlfflcnlt  to  construe  a  statute  which 
so  plainly  confers  an  unrestricted  right 

In  Parks  t.  Southern  Railway  Co..  143 
Fed.  276.  74  G.  a  A.  414.  the  rule  was  an- 
Bonoced  as  a  general  rale  pertaining  to  the 
federal  courts  that,  in  a  state  where  a  plain- 
tiff la  entitled  to  take  a  nonsuit  as  a  matter 
of  right,  such  ri^t  must  be  exercised  in  a 
federal  court,  before  the  cause  has  been  snb- 
ntltted  for  decision,  either  to  the  court  or 
Jniy;  the  court  saying;  "At  common  law 
the  action  of  the  court  upon  a  motion  for  a 
nonsuit  was  not  a  discretionary  one,  bnt 
the  plaintiff,  as  of  right,  could,  at  any  time 
before  verdict,  exerdse  this  privilege;  and 
this  Is  now  snbstantlally  the  rule  In  North 
Carolina.  Bnt  tlie  more  reasonable  practice, 
certainly  so  far  as  the  federal  courts  are 
coDcemed,  Is  that  the  plaintiff  has  the  right 
to  take  a  nonsuit  at  any  time  before  a  case 
has  been  submitted  to  the  Judge  or  jury  for 
detennlnatlon.  The  plaintiff  upon  the  mak- 
ing of  a  motion  to  Instruct  a  verdict  against 
htaD,  that  being  one  of  the  methods  In  the 
federal  comt  of  finally  disposing  of  the 
cause,  should  then  elect  whether  or  not  he 
will  take  a  aonsnit.  and  not  submit  his  cause 
upon  a  full  hearing  of  that  motion  to  the 
conrt,  and  take  chances  of  an  adverse  de- 
cision thereon.  From  the  time  of  the  sub- 
mission of  the  motion  to  Instruct  a  verdict, 
the  granting  of  a  nonsuit  lies  wholly  in  the 
^retlon  of  the  court;  and  if  the  court 
should  be  of  the  opinion  that  the  plaintiff, 
for  any  reason,  has  been  deprived  of  a  right 
to  submit  all  the  evidence  on  which  he  relies, 
or  anything  should  occur  during  the  trial  In 
the  nature  of  a  surprise  to  the  plaintiff, 
there  should  be  a  liberal  exercise  of  this 
discretion  In  his  favor" — thus  announcing 
the  doctrine  that  the  right  to  have  the  mo- 
tion granted  was  a  discretionary  right,  rath- 
s  than  a  positive  right  The  court  in  that 
case  had  refused  to  grant  the  nonsuit,  and 
tbe  Judgment  was  sustained  on  the  theory 
tiiat  the  granting  of  the  nonsuit  was  wholly 
within  tbe  discretion  of  the  court  It  might 
he  true,  as  was  said  by  Mr.  Justice  Field.  In 
the  case  of  Oscanyan  v.  Arms  Co.,  103  U.  S. 

26  L.  Ed.  539,  that.  If  tbe  court  was 
perfectly  satisfied  that  the  plaintiff  had  fail- 
ed to  make  out  a  case  after  a  full  presenta- 
tion of  all  his  available  testimony,  it  would 
be  Idle  to  grant  a  motion  for  a  voluntary 
nonsuit;  for  the  result  finally  could  be  noth- 
ing more  than  would  be  attained  by  sns- 
taiulog  a  demurrer  to  the  sufficiency  of  the 
testbnony.  To  the  same  effect  Is  Johnson  v. 
Bailey  (a  C.)  Bd  Fed.  670.  where  It  was  de- 
cided that,  after  the  trial  was  actually  be- 
gan, the  plaintiff  bos  no  absolute  right  to 
like  a  nonsuit,  and  the  same  Uea  in  the  llb- 
oal  d&KTetl<m  of  the  court   In  Hnntt  t. 


McNamee,  141  Fed.  283,  72  C.  O.  A  441.  It 
was  again  decided  that,  where  a  voluntary 
nonsuit  was  permitted  by  tbe  state  practice, 
it  was  within  the  discretion  of  a  federal 
court  to  refuse  to  allow  a  nonsuit  after 
plaintiff  had  concluded  his  evidence,  and  a 
motion  by  defendant  for  direction  of  a  ver- 
dict bad  been  submitted  and  sustained,  on 
the  grounds  both  of  the  insufficiency  of  the 
complaint  and  of  the  evidence  to  sustain  it 
In  this  case,  also,  the  trial  court  had  refused 
to  sustain  the  motion  for  a  voluntary  non- 
suit, and  Judgment  was  affirmed  on  the  the- 
ory advanced  In  the  other  cas^,  that  it  was 
a  matter  of  discretion  with  the  court.  The 
same  condition  existed  In  Sharp  v.  Brown, 
84  Neb.  406.  61  N.  W.  1030.  The  other  cases 
cited  by  appellant,  without  specially  review- 
ing them,  all  announce  the  same  doctrine, 
viz.,  the  doctrine  of  the  discretion  of  the 
court 

In  the  case  at  bar  it  will  be  remembered 
that  the  cause  which  prompted  the  motion 
for  a  nonsuit  was  the  refusal  of  the  court 
to  allow  the  plaintiff  to  introduce  additional 
testimony.  The  statute  conferring  the  right 
of  the  plaintiff  to  take  a  voluntary  nonsuit 
was  made  for  the  benefit  of  litigants  who, 
through  mistake  or  inadvertence,  fall  to  get 
before  the  court  or  the  Jury  all  the  available 
testimony  in  tbe  case,  and  to  prevent  a 
miscarriage  of  Justice.  It  must  be  in  the 
Interest  of  Justice  that  the  court  is  permitted 
great  discretion  In  matters  of  this  kind, 
and  there  can  be  no  virtue  In  the  contention 
that  this  motion  should  not  have  been  al- 
lowed by  the  court  because  a  prior  motion 
had  been  made  for  Judgment  on  the  testimo- 
ny. The  result  of  a  lawsuit  ought  not  to 
abide  the  result  of  a  race  between  opposing 
counsel  in  making  motions;  and.  If  the 
plaintiff  was  entitled  to  the  motion  for  a 
nonsuit  under  all  the  circumstances  of  the 
case,  he  was  as  much  entitled  to  it  after  the 
motion  made  by  the  defense  as  he  was  be- 
fore. Justice  demands  that  large  discre- 
tion should  be  vested  In  tbe  court  In  the 
trial  of  a  lawsuit  The  court  has  an  un- 
doubted right  to  hold  one  motion  In  abey- 
ance until  it  decides  another.  It  has  a  right 
to  reopen  a  case  and  admit  additional  evi- 
dence, when  it  can  determine  from  the  whole 
proceedings  in  the  case  that  a  failure  to  do 
so  would  work  an  injustice.  It  has  a  right 
to  recall  witnesses  for  further  examination; 
to  allow  witnesses  to  correct  their  testimony; 
to  admit  irrelevant  testimony  on  a  promise 
to  subsequently  show  relevancy,  etc.  It  Is 
said  by  Thompson  on  Trials,  p.  310,  In  giv- 
ing a  review  of  the  large  discretionary  pow- 
ers of  a  court  that  the  court  may  allow  a 
party  to  introduce  further  evidence,  after 
the  testimony  is  closed  on  both  sides,  after 
a  demurrer  to  the  evidence  has  been  made, 
after  the  argument  has  commenced,  and 
even  after  the  argument  has  closed.  We 
have  examined  the  record  In  tbti  cas^  and 
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thlDk  that  the  oonrt  plainly  had  dlacretion- 
ary  power  to  grant  the  motion  for  a  nonsnit, 
and  that  such  discretion  was  not  abnaed. 
The  Judgment  will  therefore  be  affirmed. 

MOUNT,  QOSH  and  FUbLBBTON,  JJ., 
concur. 


STATD  T.  FALKENSTIND. 
(Sapreme  Oonrt  of  Waahhigtoa.   Ang.  6,  1911.) 

1.  InTOXKATIHa  I«1TT0B8  (|  63*)  —  Sauss 
WITHOUT  LiCIITBB  —  STATDTBS  —  OONSnUC- 

TIOBT. 

Under  Rem.  ft  Bal.  Code,  I  6263  et  seq., 
empowering  the  coanty  commwuonera  of  esch 
county  to  license  or  prohibit  the  Bale  of  liquor 
oaMde  of  incorporated  cities  and  town&  and 
giving  cities  snd  towns  excInslTe  aDthoritjr  to 
reflate  or  prohibit  the  sale  of  liqaors  within 
their  corporate  limits,  and  providing  for  the  pay- 
ment of  license  fees,  and  section  6!i69,  requir- 
ing every  person  selling  intoxicating  liquors  at 
any  place  within  the  etste,  or  on  any  steamboat, 
to  pay  for  the  privilege  an  annual  state  license 
fee  in  addition  to  the  license  fee  fixed  by  any 
d^.  town,  or  coanty,  where  the  liquor  la  sold, 
a  steamboat  operating  within  the  state  most 
obtain  a  license  from  each  coanty  in  which  it 
sells  intoxicating  llquoia,  and  a  state  license  Is 
not  sufficient 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
lianoR.  Gent  Dig.  |  64;  Dec.  Dig.  |  68.*] 

2.  iNTOXIOAniTO  LIQUOBS  (|  6S*)— IiICKNBKS— 

United  Statss  Govebiiiibnt  LicsNaB— E^- 

•  nccT. 

A  United  States  government  Uqaor  license 
does  not  excuse  one  from  obtaining  a  local  state 
license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  M;  Dec.  Dig.  {  53.*] 

3.  COWSTITUTIONAL  LAW  (|  70*)  — JUDICIAL 
POWBB  —  EnCBOACHUENT    ON    fi^XKOUTITB  — 

Beasonablenbss  of  Statut^. 

Where  a  statute  llcenring  the  sale  of  Intoxi- 
cating liquors  Is  clear,  the  court  must  construe  it 
as  written,  though  tbe  statute,  when  so  con- 
strued, may  seem  unreasonable  and  prohibitory. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ||  128-237;  Dec.  Dig.  |  70.*] 

4.  Cbihinal  Law  (i  11^*)— Appkai/— Harm- 
less Brbob— EsaoniwuB  admission  or  Evi- 
dence. 

Where,  on  a  trial  for  maintaining  a  liquor 
nuisance  by  selling  liquor  without  a  license, 
there  was  no  dispute  on  the  qnestion  that  liquom 
were  kept  for  sale,  anv  error  In  admitting  in 
evidence  bottles  containing  liquor  procured  on  a 
search  warrant  served  three  days  after  the  date 
of  the  sales  complained  o^  and  after  tiie  time 
whpn  the  nuisance  was  alleged  to  have  existed, 
was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  3137-3143;  Dec.  Dig.  j 
1169.*] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County;  John  B.  Yak^,  Judge. 

Morris  Falkeustlne  was  convicted  of  main- 
taining a  llqaor  nuisance,  and  he  appeals. 

Affirmed. 

Ira  Broneon  and  Byers  ft  Byera,  for  ap- 
pellant Thomas  Stevenaon  and  Boyd  P.  Do- 
ty, for  the  State. 


MOUNT,  J.  The  appellant  was  convicted 
upon  a  charge  of  maintaining  a  nuisance, 
which  consisted  In  selling  Intoxlcatliig  liquors 
in  Kitsap  county  without  having  obtained  ■ 
Itcense  from  said  coanty.  He  appeals  from  a 
sentence  pronounced  upon  a  verdict  of  the 
Jury. 

It  appears  that  the  appellant  was  employed 
as  a  steward  on  board  the  8.  S.  Kennedy, 
a  steamship  plying  on  Puget  Sound  between 
Seattle,  In  King  connty,  and  Bremerton,  In 
Kitsap  county.  Tbe  ship  maintained  a  bar 
at  whldi  Intoxicating  liquors  were  sold.  The 
appellant  had  charge  of  tbe  bar  and  tbe  sale 
of  tbe  liquors.  Tbe  company  owning  the  Alp 
had  procured  a  United  States  government  li- 
cense and  also  a  state  license  for  the  sale  of 
liquors,  but  bad  not  procured  a  license  from 
Kitsap  county  for  the  year  1910.  On  July 
19th  of  that  year,  while  the  vessel  was  en 
route  from  Seattle  to  Bremerton  and  when 
she  was  within  Kitsap  county,  appellant  sold 
to  three  different  parties  each  a  bottle  of 
beer,  an  intoxicating  liquor. 

[1]  The  main  question  In  tbe  case  is  wheth- 
er a  steamboat  operating  within  the  state  is 
required  to  obtain  a  license  from  each  county 
in  whI<A  it  sells  Intoxlcatlug  liquors.  Tbe 
qnestion  was  presented  upon  demurrer  to  tbe 
information,  and  upon  motion  for  a  directed 
verdict  in  favor  of  tbe  defendant  The  stat- 
ute provides,  at  section  6263,  Bem.  &  Bat 
Code,  as  follows:  "The  board  of  coanty  com- 
mlasionera  of  each  coanty  In  the  state  of 
Washington  shall  have  the  sole  and  exclnslve 
authority  and  power  to  regulate,  restrain, 
license,  or  prohibit  the  sale  or  disposal  of 
spirituous,  fermented,  malt,  or  other  Intoil* 
eating  liquors  outside  of  tbe  corporate  limits 
of  each  incorporated  titj,  incorporated  town, 
or  Incorporated  village  In  their  respective 
counties:  Provided,  that  the  annual  license 
fee  for  tbe  sale  of  spirituous,  fermented, 
malt,  or  other  intoxicating  liquors  shall,  In 
no  instance,  be  less  than  three  hundred  dol- 
lars or  more  than  one  thousand  dollars, 
which  said  license  fee  shall  be  paid  annually 
in  advance  to  the  county  treasurer,  who 
shall  pay  ten  per  cent  of  the  amount  Into 
the  general  fund  of  the  state  treasury,  thirty- 
five  per  cent  into  tbe  county  school  fund, 
and  the  remaining  fifty-five  per  cent  into  the 
general  county  fund:  Provided  farther,  that 
no  license  shall  be  granted  to  sell  spirituous, 
fermented,  malt,  or  other  Intoxicating  liquors 
by  said  coanty  commissioners  vritbin  one  mile 
of  tbe  corporate  limits  of  any  Incorporated 
city,  town  or  village.*' 

The  next  section  gives  to  <^ties  and  towns 
the  exclusive  authority  to  regulate  or  pro- 
hibit tbe  sale  of  liquors  within  the  corporate 
limits  thereof.  The  next  three  following  sec- 
tions provide  for  the  payment  of  the  license 
fee 'and  the  giving  of  a  bond  by  the  appli- 
cants for  the  license.  Then  section  6268  pro- 
rides:   "Nothing  in  this  act  shall  be  held 
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or  oooBtraed  to  allow  any  person,  firm  or 
corporation  to  barter,  Bell  or  otherwise  dis- 
pose of  any  spirituous,  malt,  fermented  or 
other  intoxicating  Uqaors  without  having 
first  obtained  a  license  therefor  as  required 
by  the  provisions  of  this  chapter  except  as 
provided  In  section  ^75,  Infra."  Section 
6275  provides  when  druggists  may  sell  with- 
out a  license.  Then  section  6269  provides 
as  follows:  "Every  person,  firm  or  corpora- 
tion selling  any  spirituous,  fermented,  malt 
or  other  intoxicating  liquor,  at  any  place 
within  this  state  or  upon  any  steamboat, 
steamship  or  other  vessd  plying  upon  the 
waters  of  the  state  or  t>etween  places  within 
the  state  or  upon  any  dining  car,  buffet  car, 
or  other  public  conveyance  In  the  state,  shall 
pay  for  the  privilege  of  so  doing  an  annual 
state  license  fee  of  $25,  In  addition  to  the 
license  fee  fixed  by  any  city,  town,  or  county 
where  such  liquor  is  sold  which  sum  shall 
be  in  addition  to  the  amount  now  required 
to  be  paid  to  the  state  on  account  of  any  li- 
cense for  such  purpose."  Section  6271  pro- 
vides the  method  of  obtaining  the  state  li- 
cense. Section  6269,  supra,  was  a  part  of 
the  act  of  1907,  which  we  held,  In  State  v. 
Putnam.  Ill  Pac.  239,  was  a  revenue  act 
solely  for  the  state,  but  did  not  change  the 
reqnlrement  that  every  person,  firm,  or  cor- 
poration gelling  liquor  within  the  state  shall 
be  obliged  to  obtain  a  license  therefor  from 
the  dties  where  offered  for  sale,  or  from  the 
county  commissioners,  when  offered  for  sale 
ootstde  of  the  incorporated  cities  and  towns. 

[1]  Section  6209  seems  too  plain  for  con- 
struction. It  says  every  person,  firm,  or 
corporation  selling  intoxicating  liquors  "at 
any  place  within  the  state  or  upon  any  steam- 
boat •  •  •  shall  pay  for  the  privilege  of 
60  doing  an  annual  state  license  fee  of  $25 
in  addition  to  the  license  fee  fixed  by  any 
dty,  town  or  county  where  such  liquor  Is 
sold."  This  does  not  mean  that  the  state 
license  fee  shall  authorize  the  sale  of  liquors 
without  the  local  license  fee,  for  it  is  dearly 
Aated  to  be  in  addition  to  the  local  fee.  A 
license  from  the  United  States  government 
does  not  excuse  one  from  obtalnlug  a  local 
state  license^  Plerson  v.  Arl^ansas,  39  Ark.' 
219:  Boyd  t.  State,  12  Lea  (Tenn.)  687.  So 
likewise  the  license  from  the  state  did  not  ex- 
cuse the  steamboat  company  from  obtaining 
the  local  county  license,  because  by  the  very 
terms  of  the  statute  the  state  license  fee 
was  fixed  as  additional  to  the  local  fee. 

[3]  It  Is  argued  by  the  appellant  that  the 
Legislature  did  not  intend  to  require  steam- 
boats plying  between  places  within  this  state, 
and  which  might  pass  through  a  dozen  or 
more  counties  on  Its  route,  to  obtain  a  li- 
cense from  each  county  through  which  such 
Teasel  passed,  because  such  requirement  would 
be  onreasonable  and  prohibitory.  We  may 
concede  that  the  provision  may  seem  unrea- 
muble  and  prohibitory,  but  the  'Legislature 


had  the  right  to  prohibit  in  such  cases,  and 
when  It  has  spoken  the  language  must  be  con- 
strued reasonably.  If  the  Legislature  had 
intended  to  permit  the  sale  of  liquor  upon 
steamboats  plying  between  different  places 
and  through  different  counties  for  an  annual 
license  fee  of  f2S,  it  would  not  have  added  "In 
addition  to  the  license  fee  fixed  by  any 
•  •  •  county  where  such  liquor  Is  sold." 
The  provision  Is  plain,  and  we  are  of  the 
opinion,  therefore,  that  the  local  county  li- 
cense was  required  In  this  case. 

[4]  Appellant  argues  that  the  court  erred 
in  receiving  In  evidence  certain  bottles  con- 
taining liquor.  These  bottles,  it  appeared, 
were  procured  upon  a  search  warrant,  which 
was  served  three  days  after  the  date  of  the 
sales  complained  of,  and  after  the  time  when 
the  nuisance  was  alleged  to  have  existed. 
This  evidence  was  offered  to  prove  that  liq- 
uors were  kept  in  the  place.  There  was  no 
dispute  upon  the  question  that  the  liquors 
were  kept  there  for  sale,  and  it  follows  that, 
if  it  was  error  to  receive  the  evidence,  the 
error  was  not  prejudicial. 

Appellant  argues  two  or  three  other  ques- 
tions, but  these  were  questions  of  fact  for 
the  jury,  and  the  findings  thereon  are  clearly 
supported  by  the.  evidence. 

We  find  no  error,  and  the  judgment  is 
therefore  affirmed. 

DUNBAE,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  GOSE,  3J^  concur. 


PRINCB  V.  PRINCE  et  al. 
(Supreme  Court  of  Washington.  Aug.  11,  1911.) 

1.  Wills  (|  6*)— Pbopebtt  Subject  to  Db- 
visB— Pbopbbtt  or  Wm. 

One  spouse  cannot  devise  Uie  property  of 

another. 

[Ed.  Note.— For  other  cases,  see  Willi,  Gait 
Big.  H  5-10;  Dec.  Dig.  S  6.*] 

2.  Speciho  Pebfobuance  ({  86*)— GoirtKACiB 
TO  Devise— Mutual  Wills. 

Mutual  wills  by  two  testators,  looking  to  a 
just  distribution  of  the  property  of  both,  par- 
take of  the  nature  of  contracts,  and  may  be 
specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Specific  Pet^ 
formance.  Cent.  Dig.  K  228>  224;  Dee.  Dig.  | 
86.*] 

3.  Wills  (8  61*)— Contracts  to  Dbtisii— Mu- 
tual Wills— Intention, 

The  right  of  repudiation  under  a  mutual 
will  depends  upon  the  intent  of  the  partiee  at 
tiie  time  of  making  the  will,  as  well  aa  upon 
their  Bubeequent  conduct. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  8  168;  Dec  Dig.  |  61.*] 

4.  Specific  Pertobuancb  <!  121*>— Oontbaots 
TO  Devise— Mutual  Wiu,s— Intention- 
Evidence. 

In  an  action  where  the  validity  of  a  mutual 
will,  made  by  a  husband  and  wife,  was  impeach- 
ed, evidence  held  to  show  that  the  wife  did  not 
sign  under  coercion. 

[Ed.  Note.— For  other  cases,  ses  Specific  Per- 
formance, Dec,  Dig.  §  121.*] 
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8.  EhriDEITOB  (I  21*)— JtJDlCTAL  NOTICB— COM- 
MUNITY ESTAIXS. 

The  courts  will  judicially  notice  the  cus- 
tom of  husbands  and  wives  to  make  mutual  wilU 
for  the  disposal  of  the  community  estate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  21.*] 

6.  WIUJ9  (H  61*)— AOUBUBRT  V>  UAEB  HU- 

TUAL  Wills— REVOCATION. 

Where  a  huaband  and  wife  executed  mutual 
wills,  the  survIvinE  testator  takes  the  will  with 
all  its  burdens,  and,  having  accepted  the  benefits 
by  taking  over  property  bequeathed,  she  is  bound 
by  her  election  to  take  under  the  wiU. 

[Ed.  Note.— ror  other  cases,  see  Wills,  Gent. 
Dig.  S  168;  Dec.  Dig.  {  61.*] 

7.  AfPEAL  AND  BBBOB  (j  273*>— PhESENTATIOM 

or  Gbounds  of  Revibw  in  Goubt  Bklow— 

EZCEFTIONS— FOBU  OF. 

While  a  general  ezceptioo  to  all  findings  of 
fsct  by  the  tnal  court  is  insufficfent,  yet  a  gen- 
eral exception  to  a  specific  finding  la  sufficient, 
where  such  exception  Indicates  to  the  court  the 
errors  relied  on  for  appeaL 

[EU.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  H  1020-1630;  Dec.  Dig.  | 
273.*] 


Department  2.  Appeal  from  Superior  Court, 
Thurston  County ;  John  R.  Mitchell,  Judge. 

Action  by  Rebecca  A.  Prince  against 
Charles  A  Prince.  From  'a.  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

B.  H.  Rhodes  and  Troy  &  Sturdevant,  for 
appellant.   G.  C.  Isra^,  for  respondent 

CHADWICE,  J.  Joiuthaxt  D.  Prince  and 
Rebecca  Prince  were  married  In  the  year 
1872,  and  to  them  seven  children  were  bom. 
At  tiie  time  of  his  marriage,  the  husband 
bad  80  acres  of  land,  which  he  had  bought  of 
his  brother  William,  or  It  may  be  that  it  had 
been  given  to  liim;  at  any  rate,  he  never 
paid,  nor  does  the  record  show  that  demand 
was  ever  made  upon  him  for  the  payment  of, 
the  purchase  price.  Upon  this  80  acres  th^ 
lived  together  until  April,  1906,  when  Jona- 
than D.  Prince  died.  The  Princes  liad  been 
thrifty  in  a  way,  and  had  accumulated  oth- 
er pieces  and  parcels  of  land,  besides  ac- 
cumulating, as  the  court  found,  something 
like  $5,000  In  ImproTements  or  l>ettennent8 
to  the  home  place.  When  Mr.  Prince  died, 
the  place  was  apparently  stocked  with  all 
kinds  of  farm  equipment  and  machinery  nec- 
essary to  carry  on  the  farm,  besides  hogs, 
cattle,  horses,  etc.  The  record  shows  that  the 
father  and  mother  had,  from  time  to  time 
and  as  the  children  became  of  age,  made  al- 
lowance out  of  their  property,  by  deed  or 
gift,  to  the  extent  of  about  $1,000  In  value 
to  each  child.  On  or  about  January  8,  1906, 
Jonathan  D.  Prince,  who  was  then,  sick  of 
the  malady  to  which  he  succumbed,  was  so- 
licited by  the  husband  of  one  of  the  daugh- 
ters, who  up  to  that  time  had  received  no 


share  or  dowry,  to  make  a  deed  to  Ills  dangb- 
ter  of  what  would  be  bar  share  of  the  prop- 
erty. This  he  was  wllUng  to  do,  and  we  take 
It  that  respondent  was  of  like  will,  for  sbe 
la  not,  80  far  as  the  record  shows,  attadnins 
the  deed  to  the  daughter.  In  whl<±  she  joined 
as  grantor  with  her  husband.  This  left  tbree 
of  the  cblldren,  Charles  Prince,  Ralph  Prince, 
and  Lelah  Prince,  all  minors,  unprovided  for. 
An  attorney  had  been  procured  at  Centralla 
to  draw  the  deed  aforementioned.  At  tlie 
same  time,  whether  npon  ble  advice  Is  not 
entiv^  ewtaln,  but  probably  ao,  Hr.  and 
Mrs.  Prince  executed  wlUa,  alike  In  form  and 
terms,  whereby  eadi  gave  to  Charlea  and 
Ralph  two  several  tracts  of  land,  each  tract 
being  charged,  however,  with  the  paymoit  ot 
$500,  to  be  paid  by  the  devisee  to  his  slutw 
Lelah.  After  some  specific  devises  and  men- 
tion of  the  other  cblldrei,  all  of  the  property 
ruualntng,  including  the  home  place,  was  de- 
vised to  the  requndent 

It  Is  tiie  theory  and  contention  of  the  ap- 
pellants that  the  wills  were  drawn  because 
the  two  boyn  Charles  and  Ralph,  being  mi- 
nors, could  not  accept  a  conveyance  coupled 
with  a  promise  to  pay  tilie  dbarge  In  favor  of 
their  slater.  In  otber  words,  their  right  to 
contract  was  questioned.  Remumdent  otm- 
tends  that  she  at  no  time  intended  to  part 
with  any  of  her  commnnlty  Interest  in  tbe 
property,  and,  althongh'  tbe  question  of  wills 
and  the  interests  of  the  diildren  bad  been 
the  subject  of  some  strife  and  even  contro- 
versy betwete  her  husband  and  herself,  abe 
finally  s^ed  the  will  "juat  to  ke^  i>eaGe 
tn  the  family,"  Intending  at  the  time  to 
"break  it"  At  tUs  point  it  may  be  said 
that  two  witnesses  who  appear  to  be  disin- 
terested testify  that,  the  day  after  the  deed 
was  executed  and  the  wills  were  drawn,  re- 
spondent expressed  herself  as  well  satisfied 
and  pleased  that  the  Interests  of  the  children 
theretofore  unprovided  for  bad  been  taken 
care  of. 

Upon  the  death  of  the  husband,  respondent 
offered  the  will  for  probate,  and,  it  being  a 
nonintervention  will,  only  such  proceedings 
were  had  as  were  deemed  necessary  to  pass 
it  beyond  the  claim  of  creditors  and  such  lia- 
bility as  might  be  owing  the  state  under  the 
Inheritance  tax  statutes.  Respondent  took 
the  rents  from  all  of  the  land  up  to  tbe 
time  this  action  was  begun,  excepting  that 
part  which  was  willed  to  Charles.  This  tract 
was  either  farmed  by  Charles,  or  he  collected 
the  rent  after  becoming  of  age.  The  lessee 
paid  the  portion  due  on  Ralph's  estate  to  the 
respondent;  she  demanding  It  because,  as 
he  Bays,  "Ralph  was  not  of  age."  Respondent 
sold  and  disposed  of  all  of  the  personal  prop- 
erty, and  used  the  proceeds  thereof  for  her 
own  benefit,  and  has  also  incumbered  all  of 
tbe  lands  of  the  estate,  and  has  converted 
the  proceeds  thereof.  At  any  rate,  no  ac- 
counting of  her  trust  was  ever  filed  tai  the 
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probate  court,  nor  Is  It  tendered  In  this  ac- 
tion. She  Insists,  however,  that  she  has  re- 
placed the  personal  property  and  stock  with 
property  of  like  character  and  of  equal  Value. 
There  was  some  mon^  left  at  the  time  the 
vtU  was  probated.  This,  she  says,  was  used 
to  meet  IlTlng  expenses.  In  November  or  De- 
cember, 1906,  respond«it  moved  off  of  the 
nnch,  and  since  that  time  the  children, 
Cliaiiefl,  Ralph,  and  Lelab,  have  received  no 
support  from  her. 

A  material  circumstance  attending  the  ex- 
ecution of  the  deed  and  wills  was  the  execu- 
tion of  a  writing  which,  although  referred  to 
in  the  teetimony,  ts  not  brought  to  this  court. 
It  was  signed  by  respondent  and  the  heirs, 
tnd  In  it  thiB  language  occurs:  "The  nnder- 
sigDCd  hereof,  being  the  surviving  parents, 
hare  all  of  the  estate  then  existing  free  from 
any  claim  on  our  part  by  reason  of  the  con- 
fide ration  aforesaid."  One  of  the  children, 
in  speaking  of  this  instrument,  says:  "Q.  Do 
you  remember  that  paper?  A.  Yes.  Q.  Do 
yoD  know  how  yon  came  to  sign  It?  A.  Yes. 
Q.  How  was  It?  A.  Well,  to  fix  up  the  es- 
tate; to  show  that  I  got  my  sliare  of  the  es- 
tate there.  Q.  At  whose  request  was  that 
signed  up,  do  you  know?  A.  Why,  father 
and  mother."  While  respondent  says:  "Q. 
Do  you  remember  that?  A.  Yes.  Q.  What 
did  you  understand  from  that?  A.  I  under- 
stood I  should  have  my  share,  my  half  of  all 
of  the  property.  Q.  In  case  of  the  death  of 
yoar  husband?  A.  Yes" — which  shows  her 
knowledge  of  the  writing  at  that  time. 

In  July,  1908,  respondent  brought  this  ac- 
tion against  her  children,  Ralph  and  Charles, 
praying  for  a  partition,  upon  the  theory  that 
her  hosbftud  had  no  right  to  devise  to  anoth- 
er, even  to  the  children  of  the  parties,  any 
specific  Interest  In  the  community  property, 
and  that  she  was  not  put  to  an  election  to 
take  under  the  will  for  that  reason.  The  de- 
fense Is  that  she  has  elected,  and  should  be 
boond  by  the  terms  of  her  husband's  will. 
The  court  found  that  the  original  home  place 
was  the  separate  property  of  Jonathan  D. 
Prince,  subject  to  certain  equitable  charges 
in  favor  of  respondent,  and  In  all  respects 
that  the  prayer  of  respondent's  petition 
should  be  sustained.  A  decree  was  entered 
accordingly. 

[1, 2]  I^at  one  spouse  cannot  devise  the 
property  of  another  by  will  Is  a  general  rule 
and  will  require  no  elucidation.  Joint  or  mu- 
tnal  wills,  made  upon  proper  understanding 
and  executed  pursuant  to  a  contract  or  policy 
designed  to  settle  the  probable  Interests  of 
the  testators  and  looking  to  the  Just  provl- 
■ion  of  those  having  a  claim  upon  their 
bonnty.  partake  of  the  nature  of  a  contract 
and  may  be  specifically  enforced  (Edson  v. 
ParwDs,  85  Hun,  263,  32  N.  Y.  Supp.  1036). 
and  lo  such  cases  are  said  to  be  almost  ir- 
revocable, without  the  consent  of  all  the  par- 
ties. Remsen,  Preparation  and  Contest  of 
Wins,  I  6.  "There  is  no  rule  of  law  or  policy 
which  stands  In  the  way  of  parties  agreeing 
117  P^17 


between  themselves  to  execute  mutual  end 
reciprocal  wills,  which,  though  remaining 
revocable  upon  notice  being  given  by  either 
of  an  Intention  to  revoke,  become,  upon  the 
death  of  one,  fixed  obligations,  of  which  equi- 
ty will  assume  the  enforcement.  If  attempted 
to  be  impaired  by  subsequent  testamentary 
provisions  on  the  part  of  the  survivor;  but, 
to  Invoke  the  Intervention  of  equity,  It  Is  not 
sufficient  that  there  are  wills  simultaneously 
made,  and  similar  In  their  cross  provisions, 
but  the  existence  of  a  clear  and  definite  con- 
tract must  be  shown,  either  by  proof  of  an 
express  agreement  or  by  unequivocal  circum- 
stances." 20  Dec.  Dig.  p.  937.  In  Rood  on 
Wills,  9  70,  It  Is  said,  under  the  title,  "Joint, 
Double,  Mutual,  and  Simultaneous  Wills": 
"Contracts  may  be  Joint;  for  It  may  be 
agreed  that  a  joint  delivery  shall  be  made  by 
one  for  all.  Therefore  a  Joint  will  is  an  In- 
strument unknown  to  the  law.  Yet  there  Is 
no  reason  why  several  persons  may  not  ex- 
ecute the  same  paper  as  expressing  the  dis- 
position of  their  property,  which  they  desire 
to  have  made  after  their  deaths,  whether  the 
property  thus  disposed  of  be  owned  by  them 
severally  or  Jointly;  and  such  wills  should  t>e 
and  generally  have  been  sustained,  not  as  the 
Joint  vrill  of  all,  but  as  the  several  will  of 
each.  •  *  • "  In  principle  we  cannot  dis- 
tinguish between  a  single  Instrument  signed 
by  both  parties  to  the  contract,  and  separate 
instruments  alike  In  kind  and  character,  and 
Intended  to  effectuate  the  same  purpose. 
Cowley's  Appeal,  136  Pa.  628,  20  Atl.  567.  10 
h.  R.  A.  93.  Contlnning,  the  author  last  cited 
says:  "But  If  to  the  making  of  the  will  be 
added  the  death  of  the  maker  without  re- 
voking it,  a  sufficient  valuable  consideration 
Is  found  to  bind  the  other  party  and  his  es- 
tate. •  •  •  "  If  one  party  to  a  contract 
to  make  mutual  or  reciprocal  wills  could  not, 
after  the  death  of  the  other  party,  revoke 
his  will,  It  would  seem  to  follow  that  he 
could  not  elect  to  take  under  the  statutes  of 
descent,  he  being  defined  as  an  heir  by  the 
statute;  for  the  legal  effect  in  each  case 
would  be  the  same — to  compel  the  Intestacy 
of  the  one  first  deceased.  In  discussing  the 
right  to  revoke  a  mutual  or  reciprocal  will, 
Mr.  Underbill  says:  "If  two  testators  who 
have  united  in  the  execution  of  a  mutual  will 
have  devised  their  property  to  each  other, 
so  that  the  devises  form  a  mutual  considera- 
tion, neither,  after  the  death  of  the  other 
and  the  probate  of  the  will  as  to  his  proper- 
ty. Is  at  liberty,  after  accepting  the  benefit 
conferred,  to  repudiate  the  contract  to  the 
Injury  of  the  heirs  or  next  of  kin  of  the  tes- 
tator who  predeceased  him.  The  mutual  will 
was  made  upon  condition  that  the  whole 
shall  be  but  one  transaction.  If  the  will  Is 
not  revoked  during  the  Joint  lives  of  the  tes- 
tators, he  who  dies  first  has  a  right  to  rely 
upon  the  promise  of  the  survlTor.  He  has 
fulfilled  his  part  of  the  agreement,  and  It  la 
not  Just  to  his  r^resentatlves  to  permit  a 
revocation  when  be  has  been  prevented  from 


Digitized  by 


Google 


268 


117  PACIFIC 


BEPOBTBB 


(Wash. 


revoking  bia  will  by  a  reliance  upon  tbe  oth- 
er's promise.  It  is  too  late  for  tbe  snrvlTor, 
after  receiving  the  benefit,  to  change  his 
mind  because  the  first  will  is  then  Irrevoca- 
ble. It  would  have  been  differently  framed, 
or  perhaps  not  made  at  all.  If  It  had  not  I>een 
for  his  Inducement"  Underhlll,  Law  of 
Wills,  p.  20.  "It  Is  a  contract  between  the 
parties,  which  cannot  be  rescinded,  but  by 
the  consent  of  both.  The  first  that  dies  car- 
ries his  part  of  the  contract  Into  execution. 
Will  the  court  afterwards  permit  the  other 
to  break  the  contract?  Certainly  not"  Lord 
Camden,  Dufonr  v.  Perelra.  1  Dick.  419. 

[3]  It  Is  not  necessary  fu-  ns  to  go  to  the 
extent  of  holding  as  a  genoial  proposition 
that  respondent  might  not  have  revoked  her 
win,  thus  Implying  a  revocation  of  her  hus- 
band's will,  either  before  his  death  or  there* 
after.  But  mutual  wills,  reciprocal  in  their 
nature,  being  sustained  in  law,  the  only 
question  open,  it  seems  to  us,  is  whether  the 
proof  of  tbe  original  policy  to  care  for  all 
tbe  children  alike,  and  the  agreement  to 
make  the  wills,  is  clearly  and  d^lteiy  es- 
tablished. The  right  of  election,  or  rather 
repudiation.  In  such  cases  must  be  measured 
by  the  intent  of  the  parties  at  the  time  of 
making  the  wills,  as  well  as  by  their  sub- 
sequent conduct  That  the  Intrat  of  the  par- 
ties was  to  provide  for  the  three  minor  chlt- 
dr^  in  the  same  manner  and  to  the  same 
extent  as  those  who  had  come  to  their  ma- 
jority, Is  clearly  evidenced.  The  first  con- 
cern of  the  deceased  seems  to  have  been 
to  provide  for  the  minor  children,  the  two 
sons  and  daughter,  out  of  the  community 
property.  To  accomplish  this,  he  called  an 
attorney  who,  because  of  the  minority  of 
the  children,  advised  the  making  of  the 
wills,  instead  of  deeds,  and  but  for  this  ad- 
vice of  counsel  the  deeds  would  have  been 
executed,  and  this  controvaroy  In  all  prob- 
ability been  avt^ed. 

[4]  We  hsTe  not  oro'looked  the  assertion 
of  respondent  that  she  made  the  will  just 
to  keep  peace  In  the  family.  But  she  offers 
no  evidence  even  tending  to  show  that  there 
was  any  coercion  or  undue  Influence.  On 
the  contrary,  her  escpresslMis  that  she  was 
glad  It  had  been  settled,  and  her  repeated 
declarations  In  her  testimony  that  she  wants 
the  ctaUdroi  to  have  Hieii  share,  Indicate  a 
changed  intent,  rather  than  a  coerced  will. 
Indeed,  no  reason  for  coercion  appeara.  The 
deceased  owned  the  home  {dace  as  his  own, 
and,  although  tbe  fact  that  It  was  bis  s^ 
arate  property  developed  on  the  trial,  we 
must  presume  that  be  knew  the  status  oi  bis 
own  prapext^  and  might,  but  for  the  execu- 
tion of  a  like  wUl  on  tbe  part  of  his  vife, 
have  provided  for  his  children  out  of  his 
Borate  estate,  or  oat  of  bis  share  of  the 
community  property,  even  to  the  whole  of  it 
Tbe  fact  that  the  iHirtles  gave  specific  tracts 
to  the  children,  reserving  tbe  home  and  all 
personal  property  for  the  survivor,  in  itself. 


shows  a  mutual  and  parental  regard  for  the 
children  and  a  concern  for  the  survivor  ut- 
terly inconsistent  with  any  intent  other 
than  a  desire  to  leave  tbe  estate,  upon  the 
death  of  one  of  the  spouses,  as  defined  In 
the  wUls. 

[S]  The  circumstances  set  out  in  tbe  pre- 
liminary part  of  this  opinion — the  probate  of 
the  will,  the  conversion  and  use  of  the  per- 
sonal property,  the  conduct  of  respondent 
with  reference  to  the  use  of  the  devised 
lands,  and  of  the  rent  therefoi^-so  clearly 
show  her  understandng  In  the  matter  that 
to  allow  her  present  plea  would  not  raily 
work  injustice  and  inequity,  but  would  put 
a  premium  upon  deception  between  those 
who,  for  a  sufficient  consideration,  or  be- 
cause of  their  community  interest  execute 
mutual  or  reciprocal  wills,  a  condition  we 
are  not  prepaxeA  to  sanction;  for  In  this 
state  our  community  property  statutes  not 
only  Invite,  but  almost  compel,  such  Aispo- 
sltlons  of  proi)erty  and  the  execution  of  sucb 
Instruments  has  come  to  be  so  common  that 
we  feel  bound  to  take  Judical  notice  of  the 
custom,  and  to  sustain  them.  If  possible. 

In  Edson  V.  Parsons,  supra.  It  Is  said: 
"I  fully  concede  that  there  Is  no  reason  in 
law  nor  public  policy  which  stands  In  the 
way  of  parties  agreeing  between  thmsetres 
to  execute  mutual  and  reciprocal  wlUs 
which,  though  remaining  revocable  upon 
notice  being  given  by  either  of  an  Intention 
to  revoke,  become,  upon  the  death  of  one, 
fixed  obligations,  of  which  eqnlty  will  as* 
sume  the  enforcement,  if  attempted  to  be  Im- 
paired by  subsequent  testamraitary  provi- 
sions on  the  part  of  the  survivor.  The  prop- 
osition is  one  which  may  be  regarded  as 
having  been  acc^ted  generally,  l  Jarman 
on  Wills,  •27;  2  Stwy's  Eq.  Jurla  f  785; 
Schonler's  Wills,  |  454;  Lord  Walptde's 
Case,  3  Yes.  402.  A  court  of  equl^  wonld 
In  such  event  proceed  upon  the  ground  that 
the  snrvlTor  was  bound,  not  merely  in  hon- 
or, but  by  his  agreemrat  and  1^  the  accept- 
ance of  the.  ben«Bt  which  that  agreement  pro- 
cured for  liinL  In  such  a  case  obvionsly  no 
remedy  at  law  would  be  adequate  to  the 
party  in  whose  Interest  and  for  whose  nltl- 
mate  advantage  tbe  testamentary  agre«n«it 
had  been  entered  Into.  Therefore  equity 
wonld  peif orm  its  hi^  function  of  snpply- 
Ing  the  relief  which  the  rules  of  law  are  not 
snffldoitly  clastic  to  compreboid,  and,  rec- 
<^nlzlnK  tbe  obligati<»  which  In  conscience 
and  honor  rested  upon  tbe  surviving  parly, 
wonld  decree  a  specific  performance  of  the 
testamentary  agreement  by  compelling  those 
persons  Into  whose  possession  the  property 
acrected  may  have  come  to  account  for  and 
deliver  It  over  to  the  complainant  for  being 
impressed  with  a  tmst  in  his  favor.** 

This  is  quoted  In  Baker  v.  Syfrltt,  147 
Iowa.  61,  125  N.  W.  900,  where  the  court 
said:  "Coming  a  step  nearer  to  the  case  In 
band,  we  see  no  good  reason  wbf  tinaband 
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and  irlfe  may  not  agree  to  unite  their  sep- 
arate estates  in  the  creation  of  a  trust  for 
tbe  benefit  of  a  third  person,  who  shall  come 
Into  the  legal  title  ,and  right  of  possession 
npoQ  tbe  death  of  the  sarriTor.  If  to  that 
ead  they  execute  a  joint  instrumoit;  clearly 
eipressing  their  purpose,  then,  whether  it  be 
called  a  contract,  compact,  will,  or  comej- 
tnce.  we  think  It  Ediould  be  treated  as  a  re- 
linquishment of  dower  right,  or,  at  worst, 
when  the  maker  lias  died  without  attempting 
to  rerobe  It,  the  other  should  be  held  estop- 
ped to  set  tip  any  right  which  tends,  In 
whole  or  part,  to  the  defeat  of  the  common 
pnrpose.  A  contract  is  none  the  less  a  con- 
tract because  it  contains  provisions  which 
■re  testamentary  In  character,  nor  is  a  will 
any  less  a  will,  if  properly  executed,  because 
it  embodies  contractual  features.  Carml- 
chael  V.  Carmfchael,  72  Mich.  70,  40  N.  W. 
173.  1  L.  R.  A.  696.  16  Am.  St  Bep.  528; 
Sdinerlnger  T.  Sdinerlnger,  81  Xeb.  661,  116 
N.  W.  491." 

In  Desenmenr  r.  Rondel  (N.  J.  Eq.)  74 
Atl.  703,  the  Joint  will  of  a  husband  and 
wire  was  under  consideration,  and  the  court 
hi  discussing  its  effect  said:  "It  may  be  that 
daring  the  lifetime  of  both  Alexander  and 
Cizabeth  Blsson  either  could  have  rescinded 
this  agreement — call  it  a  will,  or  call  it  a 
contract,  or  an  instrument  of  proof  tending 
to  prove  a  contract  But  I  am  clearly  of 
the  opinion  that,  whatever  name  should  be 
properly  used  to  characterize  this  paper,  it 
proves,  or  tends  to  prove,  an  agreement  be- 
tween the  parties  signing  it  to  dispose  of 
their  property  in  a  certain  way.  which  a 
court  will  enforce.  If  made  upon  legal  con- 
dderation;  and  if  it  be  true  and  proven  that 
at  the  time  the  paper  was  executed,  and  at 
the  time  of  the  death  of  Alexander,  he  was 
poFFesaed  pf  personal  property  or  real  es- 
tate which  was  taken  over  and  used  by  Eliz- 
abeth, bis  wife,  by  virtue  of  the  probate  of 
tbis  paper  as  his  will,  tbe  agreement  as  thus 
evidenced  has  sufficient  legal  consideration 
to  support  It  and  the  rights  under  It  will 
be  enforced.  If,  for  Instance,  Alexander  was 
a  man  of  means,  and  Elizabeth  bad  the  four 
lots  which  were  in  her  name  at  the  time 
of  the  making  of  the  paper  on  tbe  aoth  of 
Jane.  1855,  and  they  made  this  paper,  which, 
u  they  raid,  was  to  make  a  final  settlement 
respecting  their  properties,  and  he  died  first 
and  Pbe  took  under  tbe  terms  of  this  paper, 
wblob  was  probated  as  a  will  all  of  his  per- 
sonal property,  and  either  used  It  (if  It  were 
held  that  nnder  tbe  terms  ot  the  probated 
win  she  was  entitled  to  do  so),  or  nsed  It 
for  life  (If  tbe  narrower  estate  was  held  to 
be  Tested),  I  cannot  believe  It  possible  that 
any  court  would  thereafter  permit  her,  un- 
der these  drcnmstances,  to  rescind  or  re- 
pudiate her  part  of  the  bargain." 

[Il  Aside  from  what  has  gone  before,  we 
think  respondent  sbonld  be  held  to  an  eleo 
ttoo.  We  do  not  understand  that  the  doc* 
trine  that  one  wbo  accepts  a  benefit  under  a 
will  miut  adopt  tlw  whole  contoitB  of  tbe 


Instrument  or  reject  It  In  its  entirety,  Is  de- 
nied  by  counsel;  but  It  Is  asserted,  and  the 
lower  court  must  have  so  held,  that  the  only 
benefit  accepted  was  the  converslcm  of  the 
personal  property,  which  has  been  replaced 
In  value,  if  not  In  kind.  This  position  la 
untenable.  The  provisions  of  this  will  are 
to  be  taken  cum  onere,  and  when  once  ac- 
cepted must  be  held  to  control.  Otherwise 
there  would  be  no  stability  to  the  law.  The 
status  of  all  demised  property  would  be  sub- 
ject to  the  vacillation  of  the  devisee,  and 
the  will  would  become  the  will  of  tbe  living, 
rather  than  of  the  dead.  Neither  a  party 
nor  the  court  dionld  have  the  right  to  say* 
that  property  can  be  accepted  and  put  to  per- 
sonal use  and  thereafter  be  replaced  In  val- 
ue. If  It  then  seems  more  profitable  to  do 
so;  for  it  Is  the  act  of  acceptance,  and  not 
Its  consequences,  which  measures  the  elec- 
tion. We  do  not  want  to  be  understood  as 
holding  that  a  mere  ofTerlng  of  a  will  for 
probate,  and  the  acceptance  of  an  appoint- 
ment thereunder  as  executrix,  would  In  It- 
self defeat  respondent's  right  of  election; 
but  this  circumstance,  when  taken  In  con- 
nection with  the  admitted  policy  of  the  par- 
ents to  make  a  clear  .provision  for  their  chil- 
6xea,  and  respondent's  acts  with  reference 
to  the  children  and  tbe  demised  estate,  may 
become,  and  in  our  Judgment  has  become,  of 
'great  weight,  and  must  be  taken  to  indicate 
a  furtherance  on  her  part  of  that  policy 
which,  as  we  bare  undertaken  to  show,  took 
upon  Itself  the  aspects  of  a  contract  at  tlie 
time  the  wills  were  executed. 

Bespoudeut  relies  upon  Estate  of  Frey,  52 
Cal.  658;  Beard  v.  Knox,  5  Cal.  252,  63  Am. 
Dec.  125;  and  In  re  Smith,  108  Cal.  120; 
40  Pac.  1037.  But  admitting  that  one  mem- 
ber of  a  commanlty  cannot  so  devise  the 
interest  of  the  other  ^use  In  the  commu- 
nity property  as  to  put  her  to  an  election— 
and  these  cases  In  their  essence  hold  noth- 
ing more  than  this — yet  they  are  not  In 
point  as  we  view  the  subject  of  our  Inquiry. 
There  was  nothing  In  any  of  these  cases 
indicating  that  there  was  a  full  knowledge 
of  all  the  facts  concerning  the  property,  or 
such  a  dealing  with  It  as  would  estop  tbe 
claimant  While  here,  there  was  no  Itnowl- 
edge  possessed  by  one  spouse  that  was  not 
possessed  by  the  other,  to  which  is  to  be 
added  a  mutual  intent,  evidenced  by  the 
wills  and  by  the  deed  executed  at  the  same 
time  and  by  the  subsequent  conduct  of  the 
respondent,  to  carry  out  the  provisions  of 
their  mutual  writings.  In  this  light  the 
case  of  In  re  Smith  sustains  our  contention, 
for  it  is  there  said:  "Before  tbe  widow  can 
be  denied  her  right  to  elect  upon  distribu- 
tion, it  must  be  found  that  with  the  knowl* 
edge  of  her  rights  by  unequivocal  acts  evl* 
dencing  her  intent,  she  has  so  dealt  with 
tbe  property  left  her  by  the  will  that  tt 
would  be  inequitable  to  permit  her  to  avoid 
these  acts  and  disclaim  her  Intent." 

[7]  Respondent  has  moved  to  dismiss  this 
appeal,  for  tbe  reason  that  appellant  tiai 
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imtered  his  exceptions  to  each  one  of  tbe 
findings  of  fact,  saying  that  be  excepts  to 
tbe  specified  finding  for  tbe  reason  that  the 
same  Is  not  supported  by  the  evidence,  and 
is  contrary  to  tbe  law.  It  Is  said  that  these 
are  general  exceptions,  and  that  they  come 
within  the  rule  of  that  line  of  cases,  begin- 
ning 'n'ith  Hannegan  t.  Roth,  12  Wash.  65,t 
holding  that  a  general  exc^lon  is  Insuffi- 
cient and  that  tbe  court  will  not,  under 
such  circumstances,  Inquire  beyond  the  suf- 
ficiency of  the  findings  of  fact  to  sustain 
the  decree.  We  do  not  agree  with  counsel. 
It  has  never  been  tbe  purpose  or  the  pcdlcy 
of  tbe  court  to  hold  anything,  other  than  that 
exceptions  shonld  be  In  such  form  as  to 
indicate  to  the  court  the  errors  relied  ttpon 
on  appeal.  An  exception  may  not  be  taken, 
if  directed  to  all  of  the  findings;  but  it  may 
be  in  tbe  same  form  and  directed  to  a  par- 
ticular finding,  and  meet  the  reqnlronent  of 
the  rul&  If  the  rule  were  not  so,  it  would 
be  Incumbent  upon  us  to  define  a  form  for 
exceptions,  and  clearly  this  would  be  beyond 
tbe  proper  function  of  this  court 

For  the  reasons  assigned  in  the  foregoing 
opinion,  tbe  decree  of  tbe  lower  court  is  re- 
versed, widi  ittstmctlomi  to  deny  the  prayer 
of  respondent's  complaint  and  to  enter  a 
decree  in  favor  of  tbe  appellant  conditioned, 
however,  that  the  said  Charles  A.  Prince 
shall,  within  90  days  after  the  remittitur  goes 
down,  pay  into  the  registry  of  the  court  the 
amount  charged  upon  bis  Inheritance  for  tbe 
use  and  benefit  and  subject  to  the  order,  of 
Leish  A.  Prince. 

CROW,  ELLIS,  and  MORRIS,  JJ.,  concur. 


PRINCE  V.  PRINOm 
(Snpreme  Court  of  Washington.  Aug.  11, 1911.) 

Department  2.  Appeal  from  Superior  Court, 
Thurston  County ;  John  R.  Mitchell,  Judge. 

Action  by  Rebecca  A.  Prince  against  Ralph  E. 
Prince.  Erom  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  remanded,  with  instruc- 
tions to  enter  a  decree  in  favor  of  the  defend- 
ant on  condition. 

PER  CURIAM.  Upon  the  authority  of 
Prince  t,  Prince,  No.  9,211,  117  Pac.  255,  just 
decided,  tbe  Judgment  and  decree  in  this  case  are 
reversed,  and  the  case  remanded,  with  Inatruc- 
tlons  to  «Qter  a  decree  in  favor  or  the  appellant, 
conditioned,  however,  that  within  90  days  aftar 
tbe  remittitur  goes  down  appellant  pay  into 
the  registry  of  tbe  superior  court  the  sum  of 
$500,  for  the  use  and  benefit,  and  subject  to  the 
order,  of  Lelah  A.  Prince,  and  the  further  sum 
of  $100,  subject  to  the  order  of,  and  for  tbe  use 
and  benefit  of,  the  estate  of  Jonathan  D.  Prince, 
deceased ;  the  devise  of  property  to  appellant 
being  made  by  the  eaid  Jonathan  D,  Pnnce  up- 
on the  conditions  aforesaid.  It  appearing  to 
the  court  that  appellant  was  a  nunor  at  the 
time  this  action  was  begun,  and  he  not  having 
complied  with  tbe  conditions  of  said  will,  the 
court  finds  that  equity  requires  that  he  be  given 
an  opportunity  so  to  do.  If  the  terms  of  the 
decree  to  be  so  entered  be  not  complied  with 
within  the  time  stated,  the  property  so  derised 
will  be  subject  to  the  further  order  of  the  su- 
perior court. 


OLTMiPIA  BHN.  &  MILL.  CO.  v.  KBR>rS. 
(Supreme  Court  of  Washington.  Aug.  11,  1911.) 

Courts  {§  i8*)--JuBiSDionoi*— Sdbject-Mat- 

TKa— Lands. 

Nothing  more  being  Involved  In  the  case 
than  the  title  and  posseBSion  of  real  estate  in 
another  state,  to  which  each  party  sets  up  a 
claim,  and  to  which  the  relations  of  the  parties, 
or  at  least  one  of  them,  have  been  changed  by 
force  of  proceedings  In  that  state  since  the  exe- 
cution of  the  contract  on  which  plaintiff  relies, 
and  which  it  seeks  to  have  specifically  ^forced, 
and  no  damages  or  alternative  judgment  being 
asked,  so  that  a  decree  could  not  be  arawn  with- 
out determining  title  and  right  of  iioBsession, 
the  court  ma;  refuse  to  entertaia  the  action  as 
subject  to  the  lex  rei  situs. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  li  60-68;  Dec.  Dig.  1 18.*] 

Departm«it  2.  Appeal  Irom  Superior 
Court  Spokane  County;  H.  W.  Ganfleld, 
Judge. 

Action  by  the  Olympla  Mining  &  Milling 
Company  agBlnsC  Abner  Q.  Kerns.  Judgment 
for  defendant    Plalntlft  appeals.  Affirmed. 

E.  C.  Macdonald,  for  appellant  Samuel 
R.  Stern,  for  respondent 


CHADWICK,  J.  In  the  year  1001,  Clar^ 
ence  Cunningham  entered  Into  an  agreement 
with  the  defendant  looking  to  the  promotion 
and  development  of  certain  mining  claims  in 
Shoabone  county,  state  of  Idaho.  Pursuant 
to  tbe  agreement  as  it  is  omtHided  by  Cun- 
ningham, but  after  tbe  contract  had  been 
abandoned  by  him,  as  the  defendant  insists, 
and  after  foreclosure  proceedings,  defoidant 
acqidred  title  to  the  property  covered  by  the 
contract  oaA  thereafter  did  assesamait  work 
and  patented  tbe  claims.  A  part  of  ttae.orle 
inal  agreement  was  to  the  eflCect  that  Cun- 
ningham would  organize  a  corporation  and 
take  over  tbe  property,  defoidant  to  rective. 
in  addition  to  a  certain  stipulated  purchase 
price  for  a  part  Interest  In  tbe  property,  a 
blodc  A  the  company'B  stock.  A  corporation, 
the  Olympia  Mlnii«  Company,  was  formed 
March  80,  1903,  under  tbe  laws  of  the  state 
of  Washington,  and  on  May  29,  1905,  an  ac- 
tion was  begun  by  It  In  the  state  of  Idaho, 
asking  that  tt  be  declared  to  be  the  equitable 
owner  of  tbe  property,  that  defendant  be 
compelled  to  convey,  and  for  general  relief. 
From  a  judgment  in  favor  of  the  company, 
an  appeal  was  prosecuted. 

The  case  was  decided  June  18,  1907,  and 
was  generally  in  favor  of  the  company ;  but 
it  was  held  that  the  original  contract  contem- 
plated the  organization  of  a  corporation  in 
the  state  of  Idaho,  and  that  defendant  bad 
a  right  to  .participate  in  the  organization 
therecrf.  Accordingly  the  case  was  sent  back 
to  the  lower  court  where  It  was  again  called 
for  trial  upon  tbe  same  pleadings ;  no  amend- 
ments being  offered  thereto  or  substltutioo  of 
parties  bad.  Whereupon  the  trial  court  dis- 
missed the  action,  and  entered  a  Jndgmmt 


*For  other  cases  see  same  topic  and  section  NUMBER  Id  Dec.  Dig.  *  Am,  Die  Kay  No.  Bsrles  ft  Rep'r  Indezoa 

t<0  Pac.  636. 
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for  costs.  The  companr  again  appealed,  and 
ibe  Jodgment  of  dismissal  was  sustained; 
the  Sapreme  Court  again  holding  that  tbe  ac- 
iIoQ  could  not  be  maintained  by  the  foreign 
ittrporatlon.  We  take  It  that  a  more  detailed 
statouent  of  the  relations  of  the  parties  up 
to  this  time  would  be  of  no  interest.  If  so, 
referuice  may  be  had  to  Olympia  Mining 
Company  t.  Kerns,  13  Idaho,  S14,  91  Pac.  92 ; 
s.  c,  15  Idaho,  371,  97  Pac.  1031.  After  the 
second  appeal,  Mr.  Cunningham  caused  a  cor- 
poration to  be  formed  under  the  laws  of  the 
Fta'e  of  Idaho.  Articles  were  prepared  and 
filed,  after  defendant  had  been  given  notice 
of  tbe  time  and  place  of  organization  and  of 
tbe  pr(^x)sed  articles.  Thereafter  the  new 
corporation,  the  plaintiff  In  this  action,  be- 
suit  in  Shoshone  county,  Idaho,  against 
defendant,  raising  substantially  the  same  is- 
sues as  in  tbe  former  case.  Defendant  in- 
terposed a  demnrrer  which,  by  consent  of  the 
plaintiff,  was  sustained.  An  amended  com- 
plaint was  filed,  to  which  a  demurrer  was  in- 
terposed; whereupon  plaintiff  took  a  volun- 
tary dismissal.  The  order  of  dismissal  was 
entered  July  13,  1909,  In  tbe  district  court 
for  Shoshone  county,  Idaho.  Plaintiff,  the 
Idaho  corporation,  having  compiled  with  the 
laws  of  the  state  of  Washington  vrlth  refer- 
ence  to  foreign  corporations,  thereafter,  on 
AufToat  23,  1909,  b^n  this  action,  which  is 
substantially  and  to  all  Intents  the  same  ac- 
tion which  Iiad  been  waged  by  the  Washing- 
ton corporation  in  the  Idaho  courts,  and 
wblch  plaintiff  had  voluntarily  dismissed, 
after  issue  of  law  had  t>een  Joined.  Service 
was  obtained  upon  defendant  at  a  time  when 
he  was  temporarily  In  the  dty  of  Spokane. 
Defendant  demurred,  setting  up,  first,  that 
tbe  court  was  without  jurisdiction  of  the 
parties  or  the  subject-matter  of  the  action, 
(Ddudlng  in  the  same  demurrer  all  of  tbe 
statutory  grounds.  This  demurrer  being 
orermled,  he  answered  to  the  merits.  As  a 
separate  defense,  he  pleaded  a  lack  of  Juris- 
diction. After  bearing  the  full  merits  of  the 
case,  tbe  trial  Judge  entwed  concluaioiu  as 
foJlows: 

"(1)  The  superior  court  In  and  for  the 
state  of  WasUngton,  for  tbe  county  of  Spo- 
kane aoqnired  Jurisdiction  over  the  defend- 
ant 

"(2)  Such  Jurisdiction  can  be  exercised  by 
the  superior  court  In  and  for  the  county  of 
Spokane,  state  of  Washington,  as  a  matter  of 
comity,  and  it  is  wittiin  the  discretion  of  said 
court  as  to  whether  or  not  It  will  hear  and 
determine  tbe  Issdes  Involved  herein. 

"(3)  The  saperior  court  of  the  state  of 
Vashiogton  In  and  for  the  county  of  Spo- 
kane should  not  entertain  Jurisdiction  of  this 
ca!<e,  and  the  parties  should  be  left  to  ad- 
judicate their  rights  in  the  state  of  Idaho, 
▼bere  the  contract  was  made,  and  was  to 
have  been  performed,  and  where  tbe  prop- 
my  bivcdved  is  situated,  and  where  plaintiff 
llRt  Invoked  tbe  Jnrisdlctlon  of  the  courts  in 
its  aid. 


"(4)  The  action  may  be  dismissed,  and 
judgment  may  be  entered  accordingly." 

Plaintiff  has  appealed. 

The  first  point  relied  upon  by  api)ellant 
Is  that,  personal  service  being  bad  of  the  de- 
fendant within  our  state,  the  lower  court 
was  clothed  with  full  jurisdiction  and  the 
right  to  pass  finally  upon  the  merits  of  the 
controversy,  for  the  reason  that  respondent 
did  not  limit  his  appearance,  but  Included 
therein  grounds  which  Invoked  the  general 
Jurisdiction  of  the  court,  and  tliat  bis  answer 
was  In  the  nature  of  a  cross-complaint  de- 
manding affirmative  relief.  As  we  view  the 
case.  It  is  not  necessary  to  enter  Into  a  dis- 
cussion of  the  question  of  Jurisdiction.  It  Is 
enough  that  we  agree  with  the  trial  Judge  In 
his  finding  that  personal  jurisdiction  was  ac- 
quired over  the  defendant,  and  that  he  might, 
so  far  as  that  question  is  concerned,  have 
pronounced  Judgment  In  the  case.  But,  un- 
der the  facts  disclosed  by  the  record,  the  sub- 
ject-matter of  the  action  being  situate  In,  and 
the  parties  being  domiciled  or  resident  with- 
in, the  state  of  Idaho,  we  take  it  that  It  will 
require  no  argument  to  sustain  the  proposi- 
tion that  the  jurisdiction  of  our  courts  can- 
not be  Invoked  as  a  matter  of  right,  but  rests 
in  the  doctrine  of  comity.  Tbat  a  court  may 
refuse  to  entertain  jurisdiction,  where  the 
parties  are  nonresidents  and  tbe  cause  of  ac- 
tion originated  and  Is  to  be  performed  be- 
yond the  limits  of  the  state,  Is  well  establish- 
ed. Morris  V.  Mo.  Pac.  Ry.  Co.,  78  Tex.  17, 
14  S.  W.  228,  9  L.  R.  A.  349,  22  Am.  St  Rep. 
17;  Great  Western  Co.  v.  Miller,  19  Mich. 
305;  Nat.  Tel.  Mfg.  Co.  v.  Dubois,  165  Mass. 
117,  42  N.  K.  510,  80  L.  R.  A.  628,  62  Am.  St 
Rep.  503. 

Nor  Is  this  discretion  entirely  unqualified 
in  a  case  like  this,  for  tbe  Judgment  must  be 
personal  in  Its  character,  and  will  be  Inop- 
erative, so  far  as  the  subject-matter  Is  con- 
cerned. A  decree  giving  appellant  all  he 
asks  would  be  no  more  than  a  roving  com- 
mission to  again  invoke  tbe  courts  of  Idaho, 
where  a  decree  operating  on  the  property 
must  eventually  be  taken.  "The  plaintiffs 
necessarily  will  be  referred  to  the  courts  of 
Missouri  to  compel  the  defendant  to  respect 
their  rights,  in  case  compulsion  Is  necessary. 
The  most  that  we  can  do,  if  they  have  the 
right  they  claim,  is  to  reduce  It  to  res  Judi- 
cata. Whether  they  have  that  right  is  a 
question  of  Missouri  law  touching  the  inter- 
nal affairs  of  a  Missouri  corporation.  Tbe 
objection  to  our  proceeding  with  the  case 
was  taken  at  tbe  outset  and  we  are  of  opin- 
ion that  It  must  prevail.  We  assume,  for 
tbe  purposes  of  decision,  that  we  have  Ju- 
risdiction In  such  a  sense  that  If  we  proceed- 
ed to  a  decree  ut>on  the  merits.  It  would  be 
binding  In  Missouri.  But  it  seems  to  us  clear 
that,  as  among  the  states  of  this  Union,  the 
plaintiffs  ought  to  resort  in  the  first  in- 
stance, to  that  court  which  alone  can  de- 
clare the  law  of  the  case  with  authority,  and 
can  compel  obedience  to  it  by  force.  It  would 
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be  a  mlsQse  of  our  powers  to  attempt  to  con- 
trol the  action  of  those  coortB  In  a  case  Ube 
this,  by  an  adjudication  which  w«nld  de- 
pend upon  them  for  enforcement,  and  wbicb 
tbey  might  brj  had  mistaken  the  Missouri 
law,  •  •  Kimball  t.  St  Lonis,  etc^ 
Ry.  Co.,  157  Mass.  7,  81  N.  H.  697,  34  Am. 
St  Bep.  260.  See,  also.  Fall  t.  Easton,  216 
U.  S.  12,  30  Sup.  Ct  8»  M  L.  Bd.  65,  23  I* 
R.  A.  (N.  S.)  924;  Olmsted  t.  Olmsted,  216 
n.  S.  386,  30  Sup.  Gt  292.  64  L.  Ed.  63a  25 
li.  R.  A.  (N.  S.)  1292. 

This  case  does  not  rest  npon  the  right  to 
sne  or  be  sued  In  any  court,  but  rather  npon 
the  completenesB  and  Justness  of  the  Judg- 
ment which  might  be  rendered.  I(  has 
been  held  that  actions  for  damages  ex  delicto 
and  ex  contractu  for  Injuries  to  real  prop- 
erty, no  question  of  title  appearing,  and. 
under  certain  conditions,  suits  for  specific 
performance,  are  transitory  actions;  the 
latter  upon  the  theory  that  the  court  could 
enter  an  alternative  Judgment  for  money  or 
otherwlBe  coerce  performance.  But  it  Is 
settled  without  conflict  of  authority  that 
the  courts  of  one  state  or  country  have  no 
authority  to  divest  title  to  the  real  estate 
of  an  Involuntary  defendant,  situated  In  a 
foreign  state,  or  to  entertain  an  action  for 
trespass  or  ejectment;  It  being  most  aptly 
said  in  the  books  that  such  actions  "touch 
the  title,"  and  are  purely  local  In  character. 

To  come  within  the  law,  appellant  has 
waged  this  appeal  upon  the  theory  that  this 
Is  a  transitory  action,  and  cites  many  cases 
to  sustain  Its  assertion  that  the  court  "Is 
bound  to  take  Jurisdiction  In  a~  transitory 
action  between  nonresidents,  where  the  de- 
fendant submits  himself  to  the  Jurisdiction 
of  the  court  by  general  appearance."  The 
trial  Judge  was  of  opinion  that  this  is  a 
transitory  action  (for  specific  performance), 
and  entered  a  decree  npon  the  theory  that  It 
was  not  a  proper  case  for  the  exercise  of 
his  Jurisdiction;  reference  being  had  to  the 
doctrine  of  comity.  But,  whether  it  be  held 
to  be  local  or  transitory,  and  whatever  may 
have  been  the  original  right  of  the  parties 
under  their  contract  Intervening  circum- 
stances have  so  altered  their  relations  to 
the  subject-matter  of  the  controversy  that 
a  court  can  no  longer  make  a  decree  by 
reference  to  the  contract  alone,  but  must  go 
beyond  It  and  Inquire  Into  equities  that  can- 
not be  held  to  be  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was 
made,  all  of  which  may  be  d^)endent  on  the 
application  of  some  statute  or  rule  of  law 
local  to  the  state  of  Idaho.  Such  circum- 
stances rob  a  case,  otherwise  transitory, 
of  such  character,  and  impel  courts  to  send 
the  litigants  to  that  forum  where  a  final 
and  an  effective  Judgment  may  be  rendered. 

The  cases  relied  on  by  appellant  so  far 
as  they  touch  real  property,  turn  on  some 
exception  to  the  general  rule;  as,  for  In- 
.atance^  la  Coflrode  v.  Gartner,  79  Mlcb.  SS2, 


'44  N.  W.  623,  7  L.  B.  A.  611.  although  the 
property  was  situate  In  a  foreign  state,  the 
court  hdd,  and  properly,  that  a  contract  re- 
lating Oiereto  would  be  enforced  at  tiie  place 
of  Its  performance.  The  same  principle  Is 
Involved  In  the  case  of  Hunter  t.  Wenatdiee 
Land  Company,  86  Wash.  641,  79  Pac.  40. 
In  State  Bank  t.  Maxson,  128  Mich.  250,  82 
N.  W.  31,  81  Am.  Stltep;  196,  property  was 
attached,  and  Jurisdiction  was  made  to  rest 
upon  the  principle  announced  In  Blelght  t. 
Swanson,  127  Mich.  439,  86  N.  W.  lOlO;  that 
being  a  gamlshmmt  proceeding.  Of  like 
character  is  the  case  of  Dittenhoefer  t. 
Clothing  Company,  4  Wash.  620,  30  Pac  600, 
where  the  court  recognized  the  rule  that, 
unless  Jurisdiction  attached  to  some  res,  a 
personal  action  could  not  be  sustained  against 
a  nonappearing  defendant.  All  other  cases 
cited  by  appellant  are  either  for  breach  of  a 
personal  contract,  or  for  the  recovery  of 
damages,  and  clearly  within  the  definition 
of  transitory  actions. 

Out  of  the  wilderness  of  authority,  this 
rule  comes:  That  a  court  of  equity,  having 
Jurisdiction  of  the  parties,  may  assume  to 
disi)ense  the  subject-matter,  although  it  be 
located  In  another  state  or  country,  if  it  can 
grant  effective  relief  by  a  decree  acting  sole- 
ly upon  the  person  whose  tlUe  or  Interest  In 
the  land  is  to  be  affected.  In  such  cases 
there  must  be  a  proper  case  for  equitable  fn- 
terferoice,  as  well  as  the  right  to  grant  a 
decree  personal  In  its  character.  The  courts 
act  upon  the  contracts  of  parties,  but  do  not 
try  titles  where  the  essence  of  the  action  Is 
title  or  right  of  possession.  While  not  al- 
ways clearly  Indicated,  the  fundamental  prin- 
ciple that  the  title  or  right  of  possession  in 
real  property  should  be  tried  only  In  the 
place  where  the  property  la  situated  runs 
through  all  of  the  cases.  It  Is  In  this  that 
this  case  la  to  be  distinguished  from  that 
line  of  cases  compelling  specific  performance, 
etc.  Nothing  more  Is  Involved  In  this  case 
that  the  title  and  possession  of  the  mining 
claims  located  in  the  State  of  Idaho,  to 
which  each  party  sets  up  a  claim,  and  to 
which  the  relations  of  the  parties,  or  at 
least  one  of  them,  have  been  changed  by 
force  of  local  proceedings  occurring  in  that 
state  since  the  execution  of  the  contract 
upon  which  appellant  relies.  No  damages 
are  alleged  or  demanded.  No  alternative 
Judgment  Is  asked.  Our  decree  could  not  be 
drawn  without  determining  title  and  right 
of  possesBlon.  This  test,  in  our  Judgment 
makes  the  action  more  properly  subject  to 
the  lex  rel  situs,  and  snatalna  the  Judgment 
of  the  lower  court 

Appellant  further  contends  that  having 
filed  articles  of  Incorporation  in  this  state 
and  otherwise  complied  with  our  laws,  to 
deny  a  recovery  Is  to  deprive  It  of  the  right 
of  equal  protection  of  the  laws.  Granting 
that  for^gn  corporations  are  aatitied  to 
the  same  rights  aa  our  own  dtlaea^  it  doea 


Digitized  by 


Google 


BBWABD  T.  SPOKAmi,  P.  A  S.  RT.  00. 


263 


not  follow  that  they  bare  greater  rights. 
The  role  herein  annonnced  la  general  and 
applies  to  all  alike. 

We  find  no  eqaltr  or  reason  In  law  tor  ras* 
taining  ai^)eUaii1^  plea,  and  the  Judgumt 
Is  afflrmed. 

DUNBAB.  a  and  BIXIS.  OBOW.  and 
MOBBIS,  13^  opneor. 


SEWARD  T.  SPOKANE,  P.  ft  S.  RT.  OO. 
(Sopreme  Oourt  of  Washington.   Aug.  10. 1911.) 
ABATDfEKT  AND  RBVIVAL  (J  65*)— TbMPASS— 

Acts  CoNsnTUTiHa  —  Tbxspabs  to  Bkax 

PlOPEBTT. 

Where  a  street  railway  company,  with  aa- 
tbority  from  the  city,  made  a  Qll  in  the  street 
wUcb  cast  surface  water  npfm  the  property  of 
in  abutting  owner,  and  also  interfered  with  the 
tccess  to  the  property,  the  act  of  the  street  rail- 
way was  a  trespass,  for  which,  under  Rem.  & 
Bsl.  Code.  1 1636,  the  administrator  of  the  abat- 
tisg  owner  may  maintain  an  action  for  damages 
caused  by  the  trespass  daring  the  life  of  the 
owoer. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Re?iTal,  Cent  Dig.  S|  2S&-2d3;  Dec.  Dig.  1 
55.»] 

Department  1.  Appeal  tvom  Snpertor 
Conrt,  Clarke  Countr;  Donald  SIcMaster, 
Judge. 

Action  by  George  Seward,  administrator 
of  Orson  M.  Seward,  deceased,  against  the 
Spokane^  Portland  &  Seattle  Railway  Com- 
pany. From  a  Judgment  for  plalntlfC*  defend- 
ant appeals.  Affirmed. 

Caz^  &  Kerr,  A.  L.  BClUer,  and  Omar  a 
Silencer,  for  api>ellanL  P.  J.  Klrwin,  tor  re- 
spondent 

MOUNT,  J.  The  plaintiff,  as  administra- 
tor, brought  this  action  against  the  defendant 
to  recover  damages  to  real  estate  belonging 
to  Orson  M.  Seward  la  his  lifetime.  The 
cause  was  tried  to  the  court  and  a  jury.  Tbe 
trial  resulted  in  a  verdict  for  the  plaintiff 
for  1^0.  Thereafter  motions  for  a  new  trial 
and  for  a  Judgment  non  obstante  veredicto 
were  denied,  and  Judgment  was  entered  upon 
the  verdict.   The  defendant  has  appealed. 

It  appears  that,  in  the  year  1907.  tbe  de- 
fendant constructed  a  railway  through  a 
block  of  land  and  across  Seventh  street,  in 
the  dty  of  Vancouver.  The  railroad  at  the 
street  crossings  was  nearly  five  feet  above 
the  street  grade.  The  dty  granted  the  rail- 
ntd  company  the  right  to  fill  the  street,  so 
aa  to  make  a  crossing  upon  the  railway  track. 
This  fill  was  made.  It  was  deepest  at  the  rail- 
way crossing,  and  extended  each  way  there- 
from by  gradual  descent  to  the  original  street 
grade.  Orson  H.  Seward  at  that  time  own- 
ed two  lots,  SO  100  hundred  feet  each,  on 
the  north  side  of  Seventh  street  A  part  of 
the  flu  was  made  In  front  of  these  lots.  The 
BU  was  aboat  1  foot  high  at  the  comer,  and 


about  2^  or  8  feet  higher  at  tbe  point  near- 
est the  railway.  These  lots  were  improved, 
being  occupied  by  three  dwelling  houses.  Mr. 
Seward  died  on  November  30,  1908.  This 
action  was  brought  in  October,  1900.  It  was 
claimed  by  the  plaintiff  that  ingress  to  and 
egress  from  the  property  was  cut  off  by  the 
flit  and  embankment  in  the  street  and  that 
water  was  caused  to  flow  and  remain  upon 
tbe  property  by  reason  of  the  embankment, 
and  that  the  proper^  was  damaged  thereby. 

There  is  but  one  question  presented  here, 
viz.,  the  right  of  the  administrator  to  Tecovet 
for  damages  which  occurred  to  the  property 
during  the  lifetime  of  the  decedent,  and  more 
than  six  months  prior  to  his  death.  We  do 
not  understand  that  the  appellant  claims 
that  the  action  is  barred.  If  it  survives  to  the 
administrator;  but  the  argument  Is  that 
there  Is  no  survivor,  either  at  common  law, 
tbe  English  statutes,  or  under  the  Code  ot 
this  state.  Section  1S36,  Rem.  &  Bal.  Code, 
IffOvldes  that:  "Executors  and  administra- 
tors may  maintain  actions  *  *  *  for 
trespass  committed  on  the  estate  of  the  de> 
ceased  during  bis  lUetimew"  Appellant  ar- 
gues that  tbe  fill  upon  tbe  street  in  front  of 
the  lots  was  not  a  trespass*  within  the  mean- 
ing of  this  statute,  even  If  such  fill  has  the 
effect  to  interfere  with  the  egress  from  and  in- 
gress to  the  property,  and  causes  water  to  flow 
thereon.  Suter  v.  Wenatcbee  Water  Power 
Company,  85  WaslL  1,  is  cited  and  relied  up- 
on as  sustaining  that  position.  That  case,  no 
doubt,  does  su^aln  the  position  of  tbe  appel- 
lants in  so  far  as  it  holds  that,  wlwre  one 
constructs  a  lawful  structure  on  his  own 
lands  and  thereby  causes  injury  to  another, 
a  cause  of  action  la  In  case,  and  not  In  tres- 
pass at  the  common  law.  But  we  do  not  de- 
sire to  extend  tbe  doctrtne  of  that  case  to 
cases  such  as  this.  It  seems  to  us  that  the 
injury  here  was  direct,  and  not  consequen- 
tial, as  was  the  case  ther&  It  is  true  that 
tbe  defoidant  had  authority  from  the  dty  to 
make  tbe  All  in  tbe  street;  hut  the  city  could 
grant  to  defendant  no  greater  right  than  tbe 
city  possessed.  Tbe  city  bad  no  autboril?  to 
change  or  to  authorize  a  change  In  the  street 
grade,  without  paying  tbe  damages  to  tbe 
abutting  owner,  where  improvements  had 
been  made  with  reference  to  tbe  original 
grade.  Hart  v.  Seattle,  42  Wash.  113,  84 
Pac  040,  and  cases  there  cited.  The  fee  of 
the  street  on  which  the  fill  was  made  was 
in  Mr.  Seward,  the  owner  of  the  abutting 
property.  Simons  v.  Wilson,  112  Pac.  663; 
Holm  V.  Montgomery,  113  Pac.  1116.  In  the 
case  last  cited,  we  said:  "Where  this  rule 
obtains,  it  is  well  settled  that  the  owner  of 
the  abutting  property  may  make  such  use  of 
the  land  within  tbe  highway  as  will  not  in- 
terfere with  Its  use  for  public  travel,  and 
that  it  is  trespass  against  the  owner  of  abut- 
ting property  to  make  excavations  within  the 


I  as*  SBSM  tople  nA  ssattoa  KUMBBB  la  Dss^  Dig.  ft  Am.  Dig.  Kay  No.  Wmtm  ft  Bip'r  ladams 


Digitized  by 


Goog 


1 


264 


117  PAOIFIO  BEPORTBB 


highway,  or  otherwise  disturb  Its  use  as  a 

public  highway." 

The  fill  made  by  the  defendant  In  the  street 
Is  therefore  made  upon  a  part  of  the  ImproT- 
ed  property  of  Mr.  Seward;  hence  was  a 
direct  trespass.  The  damage  resulting  was 
Immediate,  and  not  consequential^  the  same 
as  though  the  defendant  bad  gone  witbln  the 
lot  line  and  made  a  fill  thereto.  We  are  sat- 
isfied that  the  trespass  was  one  within  the 
statute  above  quoted,  and  that  the  cause  of 
action  surrlved  to  the  administration. 

The  Judgment  Is  therefore  affirmed. 

DUNBAB,  C.  J.,  and  008B  and  FUHjEB- 
TON,  JJ.,  concur. 


KASLUND  T.  SVBA  INS.  00. 
(Supreme  Court  of  Waahlngton.  Aug.  10, 1911.) 

1.  Insurance  (|  668*)— Cancellation  of  Pov 
ict— ouesnoi*  fob  jubt. 

Evidence  in  rq  artion  on  a  6re  policy  hel4 
to  make  a  (question  for  the  jury  on  the  issue  of 
Its  cancellation  prior  to  the  fire. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Dee.  Dig.  f  668.*] 

2.  New  Trial  (i  68*>— Statement  of  Judge 
IN  Refusing. 

The  mere  statement  of  the  judge,  in  passing 
on  the  motion  for  new  trial,  that  he  might  have 
arrlTed  at  a  different  conclusion  tban  that  of  the 
Jury,  with  an  Inference  that  he  probably  would 
have  done  ao,  Is  not  eguivalent  to  a  statement 
that  the  verdict  was  in  his  opinion  not  sustained 
by  the  evidence,  or  was  contrary  to  the  weight 
thereof,  so  ai  to  make  hia  refnaal  of  the  motion 
error. 

[Ed.  Note.— For  other  casea,  see  New  Trial, 
Cent  Dig.  H  13&-140;  Dec.  Dig.  |  68.*] 

Department  1.  Anwal  from  Superior  Court, 
Snohomlsta  County;  W.  W.  Blaift,  Jndg& 

Action  by  N.  T.  Naslund,  doing  business 
under  the  firm  name  and  style  ot  the  Hub 
Wall  Pa-per  Company,  agalost  tbe  Svea  In- 
surance Company.  Judgment  for  plalntUf. 
Defendant  appeals.  Affirmed. 

H.  A.  P.  Myers  and  Granger  &  Clarke  for 
appellant  S.  A.  Bostwlck  and  Andrew  Jobn- 

Bon,  for  respondent 

MOUNT,  J.  Tbe  plaintiff  brought  this 
action  to  recover  upon  a  policy  of  fire  Insur- 
ance. The  complaint  alleged,  that  the  de- 
fendant Issued  to  tbe  plaintiff  a  certain  poli- 
cy of  insurance  covering  a  stock  of  goods  be- 
longing to  the  plaintiff,  in  Everett,  Washing- 
ton, which  policy  insured  the  plaintiff  against 
loss  by  Are  to  the  extent  of  $1,500;  that  the 
goods  were  wholly  destroyed  by  fire  on  Au- 
gust 2,  1900,  while  said  policy  was  In  force, 
and  plaintiff's  loss  by  reason  of  the  flre  was 
In  excess  of  91,600.  Defradant's  answer  ad- 
mitted tbe  execution  of  tbe  policy,  but  al- 
leged affinnatlTely  that  tbe  plaintiff,  prior  to 
the  flre,  surrendered  and  ordered  the  cancel- 
lation of  the  polt(^;  that  in  pursuance  of 
sucb  order  tbe  policy  was  canceled  on  July 


22. 1909,  prior  to  the  date  of  the  flre.  Plain- 
tiff denied  the  cancellation  of  the  policy. 
This  issue  of  fact  was  tbe  only  one  In  tbe 
case.  All  the  otbnr  facts  were  admitted.  The 
case  was  tried  to  tbe  court  and  a  Jury.  Tbe 
trial  resulted  In  a  verdict  In  Cavor  of  the 
plaintiff.  The  defendant  thereupon  filed  a 
motion  for  a  Judgment  non  obstante  veredic- 
to, and  also  a  motion  for  a  new  trial.  These 
motions  were  overruled  1^  tbe  trial  court, 
and  a  Judgment  was  entered  upon  the  verdict. 
The  defendant  has  appealed. 

[1  ]  It  is  argued  that  the  court  erred  in  deny- 
ing these  motions.  There  is  abundant  evi- 
dence In  tbe  record  to  support  a  verdict  upon 
either  side.  The  evidence  offered  by  the  de- 
fendant shows  that  tbe  policy  was  canceled 
and  a  complete  settlement  bad  betweoi  the 
parties  on  July  22, 1909,  and  that  tbe  flre  oc- 
curred on  August  2,  1909.  Tbe  evidence  of- 
fered by  the  plaintiff  shows  tliat  the  policy 
was  not  surrendered  for  cancellation,  but 
was  in  force  at  tbe  time  of  the  flre ;  and  in 
order  to  account  for  tbe  fact  that  the  policy 
was  in  possession  of  the  agent  of  the  defend- 
ant at  the  time  of  the  fire,  the  plaintiff's 
daughter  testified  that,  soon  after  the  policy 
was  delivered  to  the  plaintiff,  she  took  the 
same,  by  direction  of  her  father,  to  place  it 
in  a  bank  for  safe-lieeplng ;  that  while  on 
her  way  to  the  bank  she  called  at  the  office 
of  the  agent  of  defendant  to  make  a  collec- 
tion from  him,  and  there,  by  mistake  left  the 
policy,  where  It  ranained  until  after  this  ac- 
tion was  b^nn.  There  was  a  direct  conflict 
in  tbe  evidence  upon  the  question  of  the  can- 
cdlstlon  of  the  policy :  so  that,  when  the  case 
was  finally  snlnnitted,  the  Jury  was  required 
to  find  that  the  witnesses  for  one  side  or 
the  other  were  entirely  mistakoi  or  had  tea- 
tlfled  folsely.  Tbe  case  was  therefore  dearly 
one  for  the  Jury,  and  the  Court  did  not  or 
in  refusing  to  enter  a  Judgment  non  ob> 
stante. 

[2]  In  passing  npon  tbe  motion  for  a  new 
trial,  the  trial  Judge  Indulged  in  much  talk  np- 
on what  be  conceived  the  rule  to  be  In  cases  of 
this  kind.  He  also  Indulged  In  some  criticism 
of  this  court,  and  said  that,  if  be  bad  been 
trying  tbe  facts,  he  might  have  arrived  at  a 
conclusion  different  from  the  one  arrived  at 
by  tbe  Jury;  and  gave  the  inference  that  he 
probably  would  have  done  so.  Counael  for 
the  appellant  now  insist  tbat,  because  the 
trial  court  was  convinced  tbat  the  v»dlct  of 
the  Jury  was  wrong,  it  was  bis  duty  to  set 
it  aside,  under  the  rule  In  Clark  t.  Great 
Northern  Ry.  Co.,.  87  Wash.  537.  79  Pac;  UOs. 
We  have  carefully  read  the  evidence  and  the 
statements  made  by  tbe  trial  court,  and  we 
are  not  satisfied  that  the  court  was  of  tbe 
opinion  that  tbe  verdict  was  net  sustained 
by  the  evidence,  or  was  against  tbe  wel^t 
of  the  evidence;  and  for  tliat  reason  tbe 
case  is  not  controlled  by  tbe  cases  dted.  The 
trial  court  evidently  bad  some  doubts  tbat 
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tbe  verdict  was  a  correct  one;  as  we  have. 
But  be  did  not  say,  and  we  think  did  not 
mean  to  Infer,  that  the  verdict  was  In  bla 
opinion  not  sustained  by  the  evidence,  or  was 
contrary  to  the  weight  of  the  evidence.  He 
meaat  simply  that  he  was  in  doubt  upon  that 
question. 

Tbe  judgment  must  therefore  be  affirmed. 

DUNBAR.  G.  J.,  and  GOSE.  J.,  concur. 
FULLBSTON,  J.,  conctin  In  the  reanlt 


STATE  ei  reL  NELSON  v.  TAKET,  Judge. 

(Supreme  Court  of  Washington,    Aug.  10, 
1911.) 

L  JCDOEB  (5  51*)  —  DlSQUAUnCATIOM  —  EF- 
FECT. 

Under  Session  Laws  1911,  c.  121,  autbor- 
inog  a  change  of  judge  or  a  change  of  venue 
for  prejudice  of  the  presiding  judge,  the  judge 
may  proceed  to  make  proper  orders  in  a  pend- 
ing case  until  an  affidavit  of  prejudice  is  for^ 
lully  called  to  his  attention,  but  when  that  is 
done  lie  can  only  transfer  the  action  to  another 
department  of  the  same  court,  or  procure  a 
judfte  from  another  court,  or  change  the  venue 
(it  tbe  action. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  224-231 ;  Dec.  Dig.  i  51.*] 

2.  JroQES        W*)  —  DiSqUAUFIOAVION  —  Ef- 

ncT. 

Where  the  power  of  a  superior  court  judge 
to  act  bad  not  been  arrested  by  an  affidavit  of 
pnjudice,  under  Session  Laws  1911,  c.  121,  au- 
tborizing  change  of  judge  or  change  of  venue 
for  prejudice  of  the  judge,  he  could  grant  a  re- 
siramiog  order  and  hold  the  parties  and  tbe 
property,  subject  to  the  jurisdlctiOD  of  the 
court,  in  statu  quo,  and  after  tbe  filing  of  the 
affidavit,  be  could  continue  the  temporary  re- 
niainiag  order  undl  a  designated  date,  to  be 
then  heard  by  another  judge,  who  would  be 
csllfd  in ;  the  affidavit  of  prejudice  not  destroy- 
iag  tbe  jurisdiction  of  tbe  judge,  but  merely  ar- 
rening  his  power  to  pass  on  an  Issuo  or  the 
merits  et  the  case. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  H  235-246;  Dec.  Dig.  |  66.*] 

3.  JcDGtt   (I    51*)  —  Disqualification  — 
Cbanqk  of  Judge— Chanob  of  Venue. 

niiere  an  affidavit  of  prejudice  of  the 
jndee  is  filed  under  Session  Laws  1911,  c.  121, 
iDthorizing  a  change  of  judge  or  venue  for  such 
prejudice,  the  jud^e  lauBt  carefully  consider 
whether  he  shall  change  the  venue,  or  procure 
HQother  judge  in  such  a  way  as  will  not  defeat 
or  delay  the  progress  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  i  5L«] 

Dqmrtment  2.  Writ  of  prohibition  by  tbe 
State  of  WaaUngton,  on  the  relation  of 
Frank  Nelson,  against  John  B.  Tahey,  Judge 
of  the  Superior  Court  for  Kltsal  County. 
Writ  denied. 

Biyan  &  Ingle,  for  plaintiff.  James  W. 
Carr,  for  respondent 

CHADWICK,  J.  On  the  9th  day  of  June, 
1911,  there  was  pending  in  tbe  superior  court 
for  Eltsap  county  an  action,  wherein  Sarah 
Nelson  is  plaintiff  and  Frank  Nelson  Is  de- 
fendant  On  that  day  one  of  tbe  attorneys 


for  defendant  had  filed  a  motion  for  a  change 
of  judge,  under  the  act  of  March  18,  1911 
(Session  Laws,  p.  617).  On  July  Ist,  a  sup- 
plemental affidavit  was  made  under  tbe  same 
statute.  On  July  lOtb,  Judge  Yakey,  the  re- 
spondent here,  against  whom  the  affidavit 
had  been  directed,  granted  an  order  restrain- 
ing defendant,  Nelson,  tbe  relator,  from  go- 
ing to  the  home  occupied  by  plaintiff,  and 
from  In  any  manner  haraasing  or  annoying 
her.  An  order  to  show  cause  why  tbe  order 
should  not  continue  pendente  Ute  was  made 
returnable  on  July  15th.  On  that  day,  tbe 
matter  coming  on  before  Judge  Yalcey  and 
the  objection  to  bis  jurisdiction  being  ui^;ed, 
he  made  an  order  continuing  tbe  hearing  un- 
til July  Slst,  at  which  time  it  seems  to  be 
conceded  that  another  judge  was  to  be  called 
In  to  hear  and  determine  tbe  matter  then 
pending.  .  At  this  point,  the  controversy,  of 
which  tbe  Nelson  case  is  but  an  Incident  was 
brought  to  this  court  upon  the  application  of 
the  relator  for  a  writ  of  prohibition,  with  in- 
cidents having  tbe  character  of  mandamus, 
as  will  be  seen  by  reference  to  his  prayer: 
"(1)  To  make  an  order  forthwith  assigning 
tbe  said  cause  of  Sarah  Nelson,  plaintiff,  v. 
Frank  Nelson,  defendant  to  some  other  judge 
for  trial.  (2)  To  cancel  and  hold  for  naught 
that  certain  'restraining  order'  and  show 
cause  made  In  said  action  on  July  10,  1911, 
and  thereafter  continued  on  July  15,  1911. 
(3)  To  command  the  said  judge  to  desist  from 
making  or  siforclng,  or  attempting  to  make 
or  enforce,  any  order  or  orders  in  the  said 
cause."  The  cause  came  on  for  hearing  be- 
fore us  on  August  4th,  and  from  tbe  af- 
fidavits and  return  we  find  that  this  proceed- 
ing arises  out  of  a  dispute  of  fact 

The  attorneys  for  tbe  relator  Insist  that 
tbe  Nelson  case  was  called  by  the  court  on 
Jnne  26tb,  at  which  time  respondent's  atten- 
tion was  called  to  the  affidavit  of  prejudice, 
and  that  he  then  said  that  he  would  not 
make  a  definite  ruling,  but  would  probably 
grant  a  change  of  venue  in  all  cases  where 
such  affidavits  bad  been  filed;  that  notwith- 
standing such  ruling,  the  court  did  make  the 
show-cause  order,  even  after  the  supple- 
mental affidavit  of  prejudice  had  been  made. 
The  conduct  of  the  attorneys  for  relator 
seems  to  have  l)een  consistent  with  the  idea 
that  they  believed  their  motion  had  been 
called  to  the  attention  of  tbe  court  On  the 
other  band,  the  return  of  the  respondent 
shows,  and  in  this  he  is  supported  by  the 
silence  of  tbe  clerk's  record,  that  tbe  Nelson 
case  was  not  specially  called  to  bis  attention, 
and  that  no  order  was  made  therein,  and 
that  at  the  time  he  made  the  show-cause  or- 
der the  motions  for  a  diange  of  judge  had  not 
been  heard ;  that  when  they  were  brought 
to  his  notice  he  at  once  disclaimed  any  pur- 
pose of  participating  In  the  case,  and  con- 
tinued the  case  until  another  judge  could  t>e 
called  In.  Ttie  respondent  Is  supported  In  his 
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statement  by  the  derk's  mioutes,  or  rather 
the  lack  of  any  minute  or  journal  entry, 
showing  a  hearing  on  June  26th.  Hence  we 
are  called  upon  to  construe  the  statute  above 
cited,  section  1  of  which  reads  as  follows: 
"No  judge  of  a  superior  court  of  the  state  of 
Washington  shall  sU  to  hear  or  try  any  ac- 
tion or  proceeding  when  It  shall  be  estab- 
lished, as  hereinafter  provided,  that  such 
Judge  Is  prejudiced  against  any  party  or  at- 
torney, or  the  Interest  of  any  party  or  attor- 
ney appearing  in  such  cause.  In  such  case 
the  presiding  judge  shall  forthwith  transfer 
the  action  to  another  department  of  the  same 
court,  or  call  In  a  judge  from  some  other 
court,  or  aw>ly  to  the  governor  to  send  a 
judge,  to  try  the  case;  or,  If  the  convenience 
of  witnesses  or  the  ends  of  justice  will  not 
be  interfered  with  by  such  course,  and  the 
action  Is  of  such  a  character  that  a  change 
of  venue  thereof  may  be  ordered,  he  may  send 
the  case  for  trial  to  the  most  convenient 
court" 

[1]  The  power  of  the  judge  against  whom 
the  affidavit  Is  directed  Is  the  first  question 
to  consider.  Under  the  practice  prevailing 
in  this  Btate^  of  bringing  the  pleadings  and 
flies  in  a  case  to  the  attention  of  the  court  by 
notice  to  the  opposite  party  and  a  notation 
thereof  on  the  court's  docket.  It  must  be  h^d 
that,  until  the  affidavit  of  prejudice  Is  formal- 
ly called  to  the  attention  of  the  Judge,  he 
may  with  all  propriety  proceed  to  make  any 
order  which.  In  his  ju^imeut,  is  proper  to  be 
made.  However,  after  the  affidavit  has  been 
brought  to  the  attention  bf  the  Judge,  his 
power  to  proceed  and  the  limit  of  his  ^pawex 
find  bounds  In  the  statute,  and  he  can  only 
"forthwith  transfer  the  action  to  another  de- 
partment," etc.  Under  the  record  ben  pre- 
sented, the  parties  dliferlng  radically  as  to 
the  fact,  «e  cannot  hold.  In  the  light  of  the 
clerk's  record  and  the  order  of  July  16th, 
that  reqmndent  has  acted  arbitrarily,  or  with 
any  desire  to  hold  Jurisdiction  over  the  ob- 
jections of  the  relator. 

[2]  The  next  qnestlon  is,  Did  tbe're^Hmd- 
ent  have  jurisdiction,  the  motion  fttr  a  change 
of  Judgw  having  been  brought  to  his  attoi- 
tlon  on  Jnly  IStb,  to  continue  the  temporary 
restralulng  order  until  it  could  be  heard  1^ 
another  judge?  Our  former  dlscosslon  would 
seem  to  be  a  sufficient  answer;  for  manifest 
ly  his  power  to  act,  not  having  been  arrested 
at  the  time  the  order  was  made,  he  would 
have  the  right  to  hold  the  parties  and  their 
property,  if  subjected  to  the  Jurisdiction  of 
the  court,  in  statu  quo,  until  the  merits  of 
the  controveray  could  be  tried  by  another. 
To  bold  otherwise  would  be  to  put  It  in  the 
power  of  any  litigant  to  defeat  an  order  of 
the  coart  formally  entered,  by  attacking  the 
fairness  of  the  judge  under  the  new  statute. 

Nor  do  the  terms  of  the  statute  se^  to 
warrant  us  in  holding  (whatever  Its  design 
may  have  beoO  Uiat  the  judge  impngned 


could  not  make  an  order  setting  the  case,  or 
any  proceeding  incidental  thereto,  down  for 
hearing  at  some  future  date.  In  the  argu- 
ments of  counsel,  too  much  importance  Is  at- 
tached to  the  word  "Jurisdiction."  The  Ju- 
risdiction of  the  Judge  or  of  the  court  Is  not 
destroyed  by  the  affidavit  of  prejudice^  Giv- 
ing it  the  sense  in  which  it  is  here  used,  it 
does  no  more  than  arrest  the  power  of  tbe 
Judge  to  pass  upon  an  Issue  or  the  merits  of 
tbe  case.  It  follows  that  we  cannot  bold 
that  the  respondent  is  guilty  of  any  abuse, 
because  of  his  order  continuing  the  show- 
cause  order  nntll  July  31st. 

It  is  complained  that  July  31st  has  come 
and  gone,  and  no  Judge  ap[>eared  to  try  the 
case;  but  for  this  there  may  be — Indeed,  the 
record  suggests — a  sufficient  reason,  for  the 
prayer  of  relator's  petition  asks  us  to  hold 
for  naught  respondent's  show-cause  order  of 
July  10th.  It  was  a  bearing  upon  this  order 
that  was  set  for  July  Slst,  and  It  no  doubt 
occurred  to  the  respondent  that  It  would  be 
Idle  to  call  another  Judge  at  a  time  when 
the  effect  of  the  order,  as  well  as  the  order 
Itself,  had  been  brought  to  this  court  upon 
relator's  application. 

Finding  as  we  do  that  the  respondent  has 
kept  within  tbe  bounds  of  tbe  statute,  re- 
lator's petition  Is  denied,  and  tbe  cause  Is  re- 
manded, with  Instructtona  to  respondent  to 
Qz  a  new  date  for  hearing  the  order  to  show 
cause,  and  to  call  another  Judge  to  hear  the 
same. 

[I]  This  statute  Is  novel,  and  Introduces  a 
new  rule  of  practice.  Uke  almost  all  Instro- 
ments  designed  for  protection,  the  statute 
may  be  subject  to  abuse.  We  feel  warranted, 
therefore,  in  sayli«  that  we  are  not  dlqKraed 
to  give  It  a  construction  that  will  werate  to 
defeat  or  dday  tlie  progress  of  a  case  la 
those  counties  where  tbere  Is  but  one  Judge. 
When  the  motion  Is  made,  the  Juc^  ^onld 
in  all  cases  carefully  conidder  that  provision 
of  the  law,  wherein  It  Is  said,  "if  the  con- 
venimce  of  witnesses  or  the  ends  of  Justice 
will  not  be  Interfered  with  •  •  •  and 
the  action  is  of  such  a  character  that  a 
change  of  venue  be  ordered,  be  [tbe  lo- 
cal judge]  may  send  the  case  for  trial  to  tbe 
most  convenient  court;"  for  we  may  take  Ju- 
dicial notice  that  it  la  not  always  coavenleit 
for  a  superior  Judge  to  do  Uie  Uddlng  of  an- 
other, or  of  the  Governor.  More  than  this, 
the  public  has  an  Interest  In  the  dispatch  of 
litlgatlcni,  and  to  hold  that  a  jn^  must 
journey  from  his  own  court  to  bear  every  mo- 
tion, demurrer,  or  application  for  an  order 
would  tend  to  IntoleraUe  delay;  and,  if  i 
case  in  its  inrogress  w«re  liandled  by  several 
judges,  as  it  mi^t  be^  to  Insufferable  om- 
foslon. 

Writ  denied 

DUNBAR,  a  X,  and  ELLIS,  GROW,  and 
UORBIS,  33^  concur. 
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NEAIi  et  «L  T.  PHOBNIX  LUHBBB  CO. 

(Soprane  Court  of  WMhlncton.    Aug.  10, 

1911.) 

1.  Fludiho  (I  316*)— Appkai,  ard  Ebbox 

SSeO*)— DiscBBTiow   OF  Tsui,  Coitbt— 
ILL  OF  PABnCULARa. 

The  frantinc  or  refaslog  9i  a  bill  of  par- 
ticnUn  rests  in  tiie  sonnd  discretion  of  the 
trial  comt,  wlilcli  wOl  not  be  distorbed  except 
in  cue  of  abuse,  espedallr  where  the  salt  is 
brought  hj  the  heirs  or  personal  representatiTes 
of  a  decedent 

[Ed.  Note.— For  other  casea,  see  Pleading:, 
Oent  Dig.  i  051:  Dec.  Die.  f  816;*  Appeal 
and  Enor,  Cent  Dig.  H  3^5-8838;  Bee.  Dig. 
i  9Wl*) 

2.  Pleadinq  (I  317*)— Bill  or  Pabticulars 
—Right  to  Pabticulabs. 

la  an  action  for  the  wrongfal  death  of  a 
minwrlght  who  was  drowned  In  the  wheel  pit 
where  the  complaint  alleged  that  the  penstock 
wu  neglieently  and  improperly  constrocted, 
not  being  built  bo  as  to  resist  the  force  of  the 
watera  of  the  river  when  the  penstock  was 
empty  and  the  rivw  was  high,  the  defendant 
was  not  entitled  to  a  bill  of  particulars  show- 
ing the  negligent  construction  of  the  penstock. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent  Dig.  f  {  954-962 ;  Dec.  Dig.  S  317.*] 

3.  ICastbb  akd  Sbbvant  (|  276*)— Injttbiis 
TO  Sebtart  —  Actions  —  Evidbmcb  —  Sur- 

nClESCT. 

In  an  action  by  the  heirs  of  a  millwright 
drowned  in  the  wheel  pit  of  the  mill,  owing  to 
the  breaking  of  the  jwastoek,  evidence  keli  to 
warrant  a  finding  that  the  penstock  was  stnic- 
tarally  insufficient  to  withstand  the  pressure 
of  tbe  waters  from  without  when  it  was  empty. 

[Ed.  Note.— For  other  oases,  see  Muter  and 
Servant  Cent  Dig.  if  950-976;  Dec.  Dig.  I 
276.*] 

4.  3iA8fm  ARD  Sbbtaht  (I  286*)— Injuuxa 

TO  Sertakt— Safb  Place  to  Wobk— Duty 
OF  Master— Question  fob  JtfBT. 
Where  tbe  pressure  from  the  waters  of  the 
liver  which  supplied  the  motive  power  for  a.  mill 
broke  the  penstock  and  a  millwright  was 
drowned  in  the  wheel  pit,  the  master  was  not 
excused  as  a  matter  of  law  merely  because  the 
riTer  was  hieher  than  it  bad  theretbfore  been 
kncnni,  tar  the  master  knew  of  the  height  of 
the  flood  and  the  amount  of  pressure  upon  the 
peDMoek. 

[Ed.  Note.— For  other  cases^  see  Uaster  and 
Servant  Dec  Dig.  «  286.*] 

5.  Uasteb  akd  Sebvant  (8«  101,  102*)— In- 
nrsT  10  Sebtaht— Safe  Place  to  Wobk— 

DdTT  of  &fA8TXB. 

A  master  is  not  an  insurer  of  the  safety  of 
the  appliances  with  whldi  he  supplies  liis  aoY^ 
ants. 

[Ed.  Note^For  other  cases,  see  Master  and 
Pervant,  Cent.  Dig.  H  172-184;  Dee.  Dig.  » 
Ktt,  !(&.*] 

6.  Uabteb  and  Sebvant  (}  286*)— Injuries 

TO  SBBVAHT  —  ACnOKB  —  BiVIDEHCE  —  SUF- 
nCIERCY. 

In  an  action  for  the  death  of  a  servant  of  a 
mQl  company,  evidence  held  to  raise  a  question 
tw  the  jaiT  whether  tbe  master  in  tbe  exercise 
of  reasonable  care  should  have  anticipated  the 
hi^  water  in  the  river,  and  that  it  would  be 
necenaiT  to  empty  the  penstock  and  send  a 
•ervaat  into  the  wheel  pit  during  high  water. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Semnt  Dec  Dig.  I  286.*) 


7.  Masteb  and  Sebvant  <|  07*)— Ikjubxsb  no 

&EBV  ANT— Accidents. 

The  millwright  of  a  mill  whldi  received  Its 
power  fnm  a  nver  was  drowned  In  the  wheel 
pit  owins  to  tbe  breaking  of  the  penstock  under 
pressure  from  the  water  of  the  river.  The  river 
was  at  a  higher  stage  than  it  bad  before  been 
known,  and  the  penstock  was  not  constructed 
so  as  to  withstand  great  pressure  from  without. 
BeUi,  that  as  an  employer  is  presumed  to  be 
familiar  with  the  dangers,  latent  as  well  as  pat- 
ent ordinarily  accompanying  the  business  in 
whidi  he  is  engaged,  the  breaking  of  the  pen- 
stock and  resultant  death  of  the  millwright  was 
not  an  accident  for  wfaldi  the  master  would 
not  be  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  163;  Dec  Dig.  §  97.*] 

8.  Master  and  Servant  (§8  217,  234*)— Injo- 
BIE8  TO  Sebvant— Assumption  of  Risk:— 
Oontbibutobt  Negligence. 

The  millwright  and  foreman  of  a  mill  run 
by  water  power  was  not  an  ensioeer  and  had 
had  no  engineering  traioing.  It  appeared  that 
when  he  became  foreman,  tbe  penstock  of  the 
mill  was  not  properly  constructed  to  withstand 
the  pressure  of  the  waters  from  without  It 
was  his  duty  to  maintain  tbe  efficiency  of  the 
plant  Bela,  that  he  did  not  assume  tbe  risks 
from  the  original  faulty  construction  of  the  pen- 
stock;  and  hence,  for  the  same  reason,  he  was 
not  guilty  of  contributory  negligence  in  going 
into  the  wheel  pit  during  high  water  and  while 
the  penstock  was  empty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |i  574-600,  706-709;  Dec. 
Dig.  H  217,  234. 

0.  Death  (8  9»*)— Damages— ExrEssrvF-NEss. 

Where  deceased  was  86  years  of  age.  In 
good  health,  earning  about  $l.-luu  a  year,  and 
with  a  life  expectancy  of  31  years,  an  award  of 
$13,500  damages  for  his  death  was  not  ezcenive, 
where  he  left  a  wife  26  years  old  and  a  daugh- 
ter 7. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  11  126-130;  Dec  Dig.  {  99.*] 

10.  DXATB  a  104*)— DAUAOES— iNSTBUCnONB. 

In  an  action  for  tbe  death  of  a  servant  b. 
charge  that  the  jniy  should  couRider  what  sum 
of  money  the  deceased  would  probably  have  ex- 
pended in  the  education  and  maintenance  of  his 
7  year  old  daughter  from  the  period  of  his  death 
until  she  should  have  reached  the  age  of  18,  was 
not  objectionable  in  assuming  that  She  would 
live  to  tbat  age,  Cor  tbe  jury,  knowing  the  un- 
certainty of  human  life,  must  have  read  into  the 
language  an  exception  in  case  of  her  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Ceat. 
Dig.  §8  142-148;  Dec.  Dig.  S  1(H.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webetw, 

Judge. 

Action  by  Florence  H.  Neal  and  Marguer- 
ite M.  Neal  by  her  guardian,  Florence  H. 
Neal,  against  the  PbcHnlx  Lumber  Company. 
From  a  judgment  for  platntlCFs,  defendant 
appeals.  Affirmed. 

Post,  Arery  ft  Higglna,  for  appellant 
Oraves,  Klzer  A  Graves,  for  respondents. 

OOSE,  J.  Tbe  plalntlfrs  are,  respectively, 
the  widow  and  minor  daughter  of  Charles 
Neal,  deceased.  Charles  Neal  was  drowned 
in  the  wheel  pit  at  tbe  defendant's  mill  while 
in  its  employ  on  April  2,  1910.  It  is  charged 
tbat  he  lost  his  life  in  consequence  of  the 
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negligence  of  tbe  defendant  There  was  a 
verdLct  and  Judgment  In  faTor  of  the  plain- 
tiffs for  $13,600.  Tbe  defendant  baa  ap- 
pealed. 

Succinctly  stated,  the  complaint  alleges 
that  the  appellant  corporation  Is  engaged  In 
the  operation  of  a  sawmill,  the  motive  pow- 
er being  fumisbed  by  the  waters  of  the  Spo- 
kane river,  conducted  through  a  flume  into 
n  penstock,  thence  through  another  flume  up- 
on turbine  wheels  which  through  the  power 
of  the  water  operates  the  machinery  of  the 
mill;  that  the  construction  of  the  Denstock 
was  negligent,  unsclentlQc,  and  improper  In 
its  original  design  and  Its  construction,  In 
that  it  was  not  built  so  as  to  resist  the  force 
of  the  waters  from  without  when  the  river 
was  high  and  the  penstock  was  empty;  that 
it  became  the  duty  of  the  deceased  In  tbe 
discharge  of  his  duties  as  a  millwright  to  en- 
ter the  wheel  pit  In  order  to  repair  the 
wheels;  that  to  do  so  be  closed  the  gates  of 
the  flume  for  the  purpose  of  emptying  tbe 
penstock  and  wheel  pit ;  and  that,  while  re- 
pairing the  wheels,  the  penstock  gave  way 
in  consequence  of  the  pressure  of  the  water 
of  the  river  from  without.  Immediately  caus- 
ing his  death  by  drowning. 

Before  answering,  tbe  appellant  moved  the 
court  to  require  tbe  respondents  to  furnish 
a  bill  of  particulars,  showing  In  what  respect 
the  penstock  was  negligently  or  improperly 
or  unscientiflcally  constructed.  The  denial 
of  this  motion  suggests  the  first  error  claimed. 

[1]  The  granting  or  refudng  a  bill  of  par- 
ticulars rests  in  the  sound  discretion  of  the 
court,  and  Its  conclusion  will  not  be  disturb- 
ed except  for  abuse  of  discretion.  Turner  v. 
Great  Northern  Ry.  Co.,  15  Wash.  213,  46 
Pac.  243,  55  Am.  St.  Rep.  883.  The  rule  stat- 
ed Is  peculiarly  applicable  where  the  suit  Is 
waged  by  the  heirs  or  personal  representa- 
tives of  a  deceased  person.  Donohue  v. 
Meares,  65  Hun.  620,  19  N.  T.  Supp.  685. 

[2]  The  ultimate  fact  alleged  is  that  the 
penstock  was  so  negligently  constructed  that, 
when  It  was  emptied  and  the  river  was  high. 
It  would  not  and  did  not  withstand  the  pres- 
sure of  the  water,  and  that  the  deceased 
while  In  the  discharge  of  his  duty  came  to 
his  death  In  consequence  of  such  defective 
construction.  We  think  the  appellant  was 
sufficiently  advised  of  the  negligence  relied 
upon  for  a  recovery.  It  had  owned  and  op- 
erated the  plant  for  about  12  years.  Its  mill 
Is  situated  upon  and  across  the  south  channel 
of  the  Spokane  river.  It  knew  that  the  pen- 
stock was  made  of  wooden  material,  formed 
by  nailing  heavy  plank  on  the  inside  of  large 
vertical  timbers,  and  that  there  were  no  in- 
side upright  or  cross  timbers. 

[SI  At  the  close  of  respondents'  evidence 
the  appellant  moved  for  a  nonsuit;  and  at 
tbe  close  of  all  of  tbe  evidence  it  moved  for 
a  Judgment  The  denial  of  these  motions  Is 
the  next  error  suggested.  It  Is  said  that  the 
evidence  does  not  tend  to  show  (1)  that  the 
appellant  knew,  or  by  tbe  exercise  ot  leasoa- 


able  care  could  have  known,  of  tbe  fact  that 
the  penstock  was  not  constructed  to  witb- 
stand  the  pressure  of  the  water  from  without 
when  the  river  was  high  and  tbe  penstock 
was  empty;  and  (2)  that  It  does  not  tend  to 
show  that  the  deceased  did  not  know,  or  in 
the  exercise  of  reasonable  care  could  not 
have  known,  of  the  weakness  of  tbe  penstock 
In  that  respect  These  suggestions  necessi- 
tate a  brief  statement  of  the  facts  disclosed 
by  tbe  record.  The  appellant  acquired  tbe 
mill  by  purchase  in  1898,  had  It  examined 
and  somewhat  remodeled,  and  thereafter  op- 
erated It  without  accident,  so  far  aa  the  rec- 
ord discloses,  until  the  happening  of  the  ac- 
cident involved  in  this  suit  There  Is  no  evi- 
dence that  any  change  was  made  or  suggest- 
ed in  the  flume  or  penstock.  Tbe  Spokane 
river  has  Its  source  in  Lake  Coeur  d'Alene* 
which  is  fed  by  mountain  streams,  and  Is 
therefore  subject  to  sudden  rises.  Tbe  soatb 
branch  of  the  river  upon  which  tbe  mill  is 
situated  was  somewhat  higher  on  the  last 
of  March,  1910,  than  It  had  theretofore  been 
known.  The  waters  were  receding  on  tbe 
2d  of  April  wben  the  accident  tuppened.  Tbe 
mill  had  then  been  shut  down  for  about 
10  days  to  await  a  aobaidence  of  the  waters 
and  the  repair  of  the  whe^.  The  waters  of 
the  main  channel  of  the  river  were  some  two 
feet  bightx  in  ISM  than  in  1010.  A  abort 
distance  above  the  app^ant*a  mill  the  river 
dlvtdea,  forming  what  la  termed  the  north 
and  south  chann^s.  Tbe  pxeaence  of  a  wing- 
dam  In  the  main  channd  and  the  clooing  of  a 
branch  of  Uie  south  channel,  which  formerly- 
flowed  into  the  north  channel  at  a  point 
above  the  appellant's  mill,  -weve  facta  known 
to  the  appelant  before  the  accident,  and 
caused  the  south  channti  to  canr  more  than 
its  proportion  of  tbe  waters  of  tbe  river. 
Tbe  appellants  manager  knew  that  Uie  de- 
ceased was  intoidlng  to  onpty  the  penstock 
and  whed  pit  for  the  purpose  of  r^tairlng 
the  wheel.  Tbe  flnme  is  27  feet  in  width  at 
the  Intake,  16)6  f^  ftt  the  penstock,  and 
has  a  depth  of  9  feet  Tbe  penstock  extends 
12  feet  below  tbe  bottom  of  the  flume,  giving 
it  a  depth  altogether  of  about  21  feet  The 
dimensions  of  the  penstock  are  ISy^  by  7% 
feet.  All  the  meunrements  stated  are  inside 
measurements.  The  framework  of  the  pen- 
stock consists  of  timbers  14  by  14  and  12  by 
12,  placed  2  feet  apart,  outside  measure- 
ment and  sustained  by  truss  rods  or  braces. 
Planks  were  nailed  to  the  inside  of  these 
timbers.  The  first  6  planks  from  the  bot- 
tom where  the  greatest  pressure  was  exert- 
ed were  4  by  12.  The  remainder  were  3- 
Inch  plank.  The  cjiindrlcal  flume  leading 
from  the  penstock  to  the  wheel  pit  and  the 
wheels  Is  about  8  by  0  feet.  The  waters  of 
the  river  were  running  over  tbe  top  of  the 
flume  on  the  day  of  the  accldeut  Tbe  evi- 
dence of  the  civil  engineers  shows  conclusive- 
ly that  the  penstock  was  not  constructed  bo 
as  to  withstand  the  pressure  of  the  wata 
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from  iritbout  whrai  the  river  Is  high  and  the 
penstock  Is  empty,  in  that  there  were  no  In- 
side Qprlght  timbers  or  crossbeams  or  brac- 
es. The  deceased  knew  of  the  physical  facts, 
except  the  force  exerted  by  the  pressure  of 
the  water  and  the  resisting  power  of  the  pen- 
stock from  the  force  without  He  was  not  a 
constractor  or  hydraulic  engineer.  He  com- 
menced working  In  a  mill  as  a  common  la- 
borer when  he  was  16  years  of  age.  He  be- 
gaa  working  for  appellant  as  a  trimmer  in 
ISdS,  and  continued  at  that  work  for  three 
years.  He  then  worked  for  it  as  an  edger 
man  for  four  or  five  years,  when  be  became 
Its  foreman  and  millwright,  continuing  la 
that  capacity  until  his  death.  He  had  been 
foreman  for  about  four  or  five  years.  It  was 
tis  duty  to  see  that  the  mill  flume  and  pen- 
stock were  kept  In  repair.  But  it  was  not  his 
duty  to  have  the  plant  inspected  with  a  view 
to  determining  its  structural  sufficiency. 
From  the  facts  stated  it  Is  obvious  that  the 
Jury  were  warranted  in  finding  that  the  ap- 
pellant by  the  exercise  of  reasonable  care 
could  have  ascertained  the  structural  Insuffi- 
ciency of  the  penstock  before  the  happening 
of  the  accident  This  Is  made  clear  the 
eridence  of  the  dvll  engineers. 

[41  Nor  does  tbe  fact  that  the  south  branch 
of  the  river  was  higher  than  It  bad  thereto- 
fore been  known  relieve  it  as  a  matter  of 
law.  It  knew,  as  we  have  said,  that  the  south 
oitanael  was  carrying  more  than  its  propor- 
tion of  the  waters  of  the  river,  and  It  was  a 
question  for  the  Jury  whether,  knowing  that 
fact  It  had  exercised  the  care  that  reason- 
able prudence  required  considering  the  forces 
snrrouDdlng  It 

[5]  It  is  true,  as  the  appellant  states,  that 
it  is  not  an  Insurer  of  the  safety  of  the  In- 
strameDtallties  which  it  employs. 

[I]  However,  the  jury,  we  think,  were  war- 
ranted In  concluding  that  an  exercise  of  rea- 
sonable care  upon  its  part  required  it  to  an- 
ticipate that  It  might  become  necessary  to 
empty  the  penstock  when  the  river  was  at  its 
flood  for  tbe  purpose  of  repairing  the  wheels. 
Tliat  work  could  only  be  done  when  there 
was  no  water  In  the  penstock  or  wheel  pit. 
Indeed,  It  knew  that  fact  at  the  time  the 
deceased  entered  the  wheel  pit  to  repair  the 
wheel  prejMratory  to  putting  the  mill  Into 
operation.  It  was  for  the  Jury  to  determine 
whether  the  exercise  of  reasonable  care  re- 
quired the  appellant  to  anticipate. that  high 
water,  an  empty  penstock,  and  an  employ^  In 
the  wheel  pit  might  occur  at  the  same  time. 

[J]  The  death  of  the  deceased  cannot  t>e  at- 
tributed as  a  matter  of  law  to  accident,  or  to 
Musnal  or  extraordinary  causes  which  an 
employer  exercising  reasonable  care  consider- 
ing tbe  surrounding  forces  could  not  have  an- 
ticipated. "It  is  well  settled  that  an  employ- 
er Is  presumed  to  be  familiar  with  the  dan- 
gers, latent  as  well  as  patent  ordinarily  ac- 
companying the  business  In  which  he  Is  en- 
gaged. .  *  •  *  This  doctrine  requires  blm 
to  take  notice  ot  the  Dormal  i^racterlBttc 


properties  of  the  material  substances  which 
he  uses,  and  the  physical  and  mechanical 
laws  which  operate  upon  them."  1  Labatt, 
Master  &  Servant  i  129a.  "For  Injiurles 
caused  by  his  failure  to  foresee  the  results 
of  the  operation  of  natural  laws  which  he  Is 
presumed  to  comprehend  the  master  Is  liable, 
even  though  such  results  may  be  of  an  un- 
usual character."  Id.  g  141.  See,  also,  Chi- 
cago, etc.,  Ry.  Co.  v.  Riley,  145  Fed.  137,  76 
C.  C.  A.  107;  Latorre  v.  Central  Stamping 
Co.,  9  App.  Dlv.  145.  41  N.  T.  Supp.  99 ;  Scagel 
V.  Chicago,  etc.,  Ry.  Co.,  83  Iowa,  380,  49  N. 
W.  990. 

The  true  criterion  is  stated  in  Wabash, 
etc.,  Ry.  Co.  v.  Locke,  112  Ind.  404,  14  N.  E. 
391,  2  Am.  St.  Rep.  193,  cited  by  the  appel- 
lant: "The  rule  deduclble  from  tbe  author- 
ities lif  cases  analogous  to  the  present  Is  that 
in  order  that  liability  shall  attach  for  an 
injury  occasioned  by  something,  not  inherent- 
ly dangerous  and  defective,  which  Is  found 
upon  tbe  ground  of,  or  in  use  by,  one  who  Is 
under  a  qualified  obligation  to  the  Injured 
person,  It  must  be  shown  that  the  defendant 
either  knew,  or  that  by  the  exercise  of  such 
reasonable  skill,  vigilance,  and  sagacity  as 
are  ordinarily  possessed  and  employed  by 
persons  experienced  in  the  particular  busi- 
ness to  which  tbe  thing  pertains,  be  should 
have  known  of  Its  defective  and  dangerous 
condition,  and  that  the  natural  and  probable 
consequence  of  Its  use  would  be  to  produce 
injury  to  some  one."  The  difficulty  lies  in 
the  application  of  the  rule.  The  appellant 
argues  that  this  question  should  be  ruled  In 
its  favor  by  the  court  as  a  matter  of  law, 
whilst  we  think  that  the  facts  of  the  case 
warranted  Its  submission  to  the  Jury.  .  As 
was  said  In  Koontz  v.  Chicago,  etc.,  Ry.  Co., 
flS  Iowa,  224,  21  N.  W.  577,  54  Am.  Rep.  5, 
also  cited  by  the  appellant:  "Ordinary  care 
does  not  require  that  every  possible  contln- 
gency  must  be  anticipated  and  guarded 
against,  but  only  such  as  are  likely  to  occur." 
And  as  was  said  In  Carter  v.  Cape  Fear 
Lumber  Company,  129  N.  O.  203,  39  S.  B. 
828:  "It  la  right  that  one  should  be  required 
to  anticipate  and  guard  against  consequences 
that  may  be  reasonably  expected  to  occur, 
but  it  would  be  violative  of  every  principle 
of  law  or  Justice  if  be  should  be  compelled 
to  foresee  and  provide  against  that  which  no 
reasonable  man  would  expect  to  happen." 
In  answer  to  a  special  Interrogatory  the  Jury 
found  that  the  penstock  broke  because  of  Its 
faulty  construction.  The  evidence  of  the 
civil  engineers  Is  that  the  penstock  when 
empty  could  not  reasonably  be  expected  to 
withstand  the  pressure  of  the  water  around 
it  even  at  low  water. 

[8]  The  next  question  is  more  difficult  viz., 
Was  tbe  deceased,  as  foreman  of  the  mill,  in 
the  exercise  of  reasonable  care,  required  to 
know  of  the  structural  weakness  of  tbe  pen* 
stock?  We  think  that  under  the  facta  stated 
this  was  a  question  for  the  Jury.  He  was 
not  an  engineer.   Sach  knowledge  as  he  had 
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was  acquired  in  the  school  of  experience. 
There  Is  do  evidence  showing  or  tending  to 
Bhow  that  he  knew  either  the  pressure  ex- 
erted by  the  water  or  the  resisting  power 
of  the  timbers.  The  Jury  might  well  have 
found  that,  when  he  became  foreman  of  the 
mill,  he  had  a  right  to  assume  the  structural 
sufficiency  of  the  plant  In  all  Its  parts,  In  the 
absence  of  patent  defects,  and  none  such  are 
claimed  to  have  existed.  It  was  his  duty  to 
.  use  reasonable  care  to  maintain  the  effld^cy 
of  the  plant.  But  It  was  not  hla  duty  to 
employ  engineers  to  Inspect  It  with  a  view  of 
ascertaining  whether  it  had  been  sclenttflcal- 
ly  constructed.  If  he  had  permitted  the  pen- 
stock to  deteriorate  and  his  death  had  re- 
sulted from  that  cause,  the  negligence  would 
have  been  his,  and  there  could  be  no  recov- 
ery. He  assumed  the  risk  of  dangers  that 
were  patent,  but  he  did  not  assume  the  risk 
of  those  that  were  latent  and  unknown  to 
him  and  not  arising  from  deterioration.  He 
knew  the  physical  facts,  but,  having  no 
knowledge  of  mectianics,  he  will  not  be  pre- 
sumed to  have  known  the  danger  that  beset 
him  when  be  met  his  death.  1  Iiat>att,  Mas- 
ter &  Servant,  279a;  Shoemaker  v.  Bryant 
Lumber  Co.,  27  Wash.  637,  68  Pac.  380 ;  Pear- 
son V.  Federal  Mining,  etc.,  Co.,  42  Wash.  GO, 
84  Pac.  632;  Mesblchnek  v.  Seattle  Sand  & 
Gravel  Co.,  51  Wash.  382,  98  Pac.  9;  Ward 
V.  National,  etc.,  Co.,  54  Wash.  804,  103  Pac. 
1 ;  Galveston,  etc.,  By.  Co.  v.  Smith,  24  Tex. 
Civ.  App.  127,  57  S.  W.  999;  Wagner  v. 
Chemical  Company,  147  Pa.  475,  23  Atl.  773, 
30  Am.  St.  Rep.  745:  Davidson  v.  Cornell,  132 
N.,T.  228,  30  N.  E.  573;  Eddy  v.  Mining 
Company,  81  Mich.  548,  46  N.  W.  17 ;  Texas 
&  Pac.  Ry.  Co.  v.  Archibald,  170  U.  S.  665, 
18  Sup.  Ct  777,  42  L.  Ed.  1188. 

What  we  have  said  touching  the  question 
of  assumption  of  risk  disposes  of  the  ques- 
tion of  contributory  negligence.  Not  know- 
ing the  risk,  the  deceased  did  not  assume  it, 
and  he  was  not  guilty  of  contributory  negli- 
gence in  working  at  a  place  which  be  did  not 
know  or  In  the  exercise  of  reasonable  care 
could  not  have  known  to  be  dangerous. 

[8]  As  already  suggested,  the  jury  returned 
a  verdict  for  (13,500,  and  a  judgment  was 
entered  for  that  amount.  The  appellant  as- 
serts that  the  amount  Is  excessive.  The  de- 
ceased was  36  years  of  age,  in  good  health, 
earning  alKnit  $1,400  a  year,  and  had  a  life 
expectancy  of  about  31  years  at  the  time  of 
his  death.  His  widow  was  26  years  of  age 
and  his  daughter  7  years  of  age.  We  do  not 
think  the  damages  awarded  are  excessive. 
Walker  v.  McNeill,  17  Wash.  582,  60  Pac. 
518;  Harris  v.  Puget  Sound  Electric  RaU- 
way,  52  Wash.  289,  100  Pac.  838 ;  Walters  v. 
Spokane  International  Railway  Co.,  68  Wash. 
293,  108  Pac.  693. 

[10]  The  conrt  Instructed  the  jury  rdatlve 
to  the  rights  of  the  minor  daughter  as  fol- 
lows: "You  will  then  consider  from  all  the 
facts  and  circumstances  In  the  case  what 
■um  of  money  he  would  probably  bare  ex- 


pended In  the  care,  support,  maintenance, 
and  education  of  the  minor  child.  Marguerite 
M.  Neal,  from  the  period  of  his  death  until 
said  Marguerite  M.  Neal  should  have  arrived 
at  the  age  of  18  years.  You  will  likewise 
consider  the  care,  attention,  advice,  and 
training  which  be  would  probably  have  given 
her  from  the  time  of  bis  death  until  she 
reached  the  age  of  18  years,  and  determine 
what  the  pecuniary  value  of  that  for  that 
period  of  time  would  be  to  her."  In  criti- 
cism of  this  Instruction  It  Is  said  that  it  as- 
sumes that  she  will  live  until  she  ia  18  years 
of  age.  The  argument  Is  technical.  We 
think  the  language  carries  with  It  the  im- 
plied provision  that  the  daughter  shall  live 
to  that  ago.  The  jury  knew  as  well  as  the 
court  the  uncertainty  of  human  life,  and  no 
doubt  read  such  an  exception  into  the  in- 
struction. The  intelligence  and  fairness  of 
the  jury  must  be  assumed  or  trial  by  jury 
becomes  farcical.  State  v.  Williams,  113 
Pac.  780;  Chicago,  etc.,  v.  True,  114  Pac. 
515;  Merrill  v.  Stevens,  112  Pac.  353;  An- 
drews V.  Railway  Company,  86  Iowa,  677,  53 
N.  W.  399;  Texas,  etc.,  Ry.  Co.  v.  Xar- 
hrough  (Tex,  Civ.  App.)  73  S.  W.  844. 

Error  is  assigned  In  the  refusal  of  the  court 
to  give  the  following  instruction:  "If  you 
find  from  the  evidence  that  the  deceased 
Neal  was  the  foreman  of,  and  In  charge  of 
the  mill,  with  authority  and  charged  by  his 
employer  with  the  duty  to  Inspect  and  make 
any  and  all  necessary  or  proper  changes  or 
repairs  to  secure  and  preserve  safety  to  him- 
self and  others  In  respect  to  said  flume  and 
penstock,  and  that  he  failed  to  do  this,  and 
as  a  direct  result  thereof  the  accident  In 
question  occurred,  defendant  Is  not  liable, 
and,  If  you  so  find  from  the  evidence,  you 
wlU  return  a  verdict  for  the  defendant." 
The  Instmctlon  so  far  as  applicable  to  the 
evidence  Is  covered  by  the  instructions  given. 
As  we  have  pointed  out,  the  appellant  knew 
that  the  deceased  was  not  a  skilled  construc- 
tor or  hydraulic  engineer.  The  accident 
happened  not  because  the  deceased  failed  in 
his  duty  to  keep  the  penstock  In  repair,  hut 
solely  in  consequence  of  gross  negligence  la 
its  construction.  The  facts  in  the  case  at 
bar  distinguish  it  from  Woelflen  v.  Lewlston- 
Clarkston  Company,  49  Wash.  405,  95  Pac. 
493.  There  are  numerous  other  crltlelsma  of 
the  Instructions  given  and  of  the  failure  of 
the  court  to  give  requested  Instructions,  but, 
as  we  view  them,  they  are  all  technical,  and 
do  not  require  separate  discussion.  The  jury 
was  fully,  clearly,  and  fairly  advised  that 
the  appellant  Is  not  an  insurer  of  the  safety 
of  Its  appliances,  that  it  was  not  required 
to  guard  against  dangers  not  reasonably  to 
have  been  anticipated ;  but  that  the  standard 
of  its  duty  was  to  be  measured  by  the  con- 
duct of  the  reasonably  prudent  man  consider- 
ing the  forces  surrounding  it  and  the  circum- 
stances of  the  case.  As  to  the  deceased,  the 
Jury  were  Instructed  that  he  assumed  the 
ordinary  -and  nsiial  risks  Incident  to  and 
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arlBhig  out  of  his  employment,  but  that  he 
was  not  bonnd  to  Investigate  for  defects  In 
the  constractlon  of  his  employer's  work,  nor 
to  pass  Judgment  on  the  system  of  constmC' 
tion.  They  were,  however,  further  Instruct- 
ed that  If  be  knew  of  the  defects  eltber  In 
design  or  construction  of  the  appliances,  or 
if  they  were  open  and  obvious,  he  assumed 
the  risk  arising  from  such  known  dangers. 
The  Judgment  la  affirmed. 

DirXBAR.  O.  J.,  and  FUIXEBTON  and 
KOUNTT,  JX,  concur. 


SBCrnBITT  STATE!  BANE  t.  0*00NNBLL 

LUMBSJB  CO. 
(Saiirenie  Oonrt  oi  Washington.  Aug.  10.  1011.) 

Cabbiess  (j  .58»)— BiTx  OF  Lading— IiTvoici!. 

Defeodant  contracted  with  0.  (or  a  car  of 
hmber  to  be  shipped  to  A.  Being  unable  to  fill 
tbe  order,  C.  ordered  the  lumber  of  P.,  who 
kiided  a  car,  took  a  bill  of  lading  Id  his  own 
name,  with  A  named  therein  as  consignee,  at 
tbe  fiame  time  sending  to  C.  an  invoice  or  bill 
for  the  lumber;  C,  however,  never  having  poa- 
•essiiMi  of  tbe  bill  of  lading.  P.  then  arranged 
with  plalntllf,  a  bank,  to  taKe  the  bill  of  lading, 
forward  tbe  car,  and  guarantee  the  amount  of 
tbe  bill.  Plaintiff  having  agreed  to  do  thia 
had  C.  indorse  the  invoice  as  assifcned  to  It  and 
took  a  delivery  thereof.  Thereupon  plaintiff, 
baring  learned  that  defendant  ordered  the  lum- 
ber, wnt  It  the  bill  of  lading  and  tbe  invoice  by 
letter  stating  tbe  inclosure  of  the  bill  of  lading 
and  invoice  of  shipment  made  by  P.  for  C.  on  an 
onler,  as  C.  said,  from  defendant :  that  C  ask- 
ed it  to  fom'ard  them  to  defendant;  that  P. 
left  tbe  Ull  of  lading  with  plaintiff  for  collec- 
tioD  from  C,  bat  It  thonght  oest  to  see  O.,  and 
get  his  Instmctions,  which  were  to  forward  It 
to  defendant,  and  to  pay  P.  out  of  defendant's 
iradttaDce  for  the  price  of  the  lumber.  Defend- 
ant wrote  that  plaintiff  wonld  have  to  look  to 
C  for  tbe  pay,  as  it  had  paid  him;  but  it  re- 
tained the  bin  of  lading,  and  thereafter  on  deliv- 
ery of  the  lumber  to  A.,  the  consignee,  received 
the  proceeds.  Held,  in  an  action  on  the  bill  of 
lading,  plaintiff  having  paid  P.,  that  the  title  to 
tbe  lumber  never  passed  from  P.  to  C,  be  having 
refoxed  to  deliver  the  bill  of  lading  to  O.  till  his 
Mil  was  paid  or  secured,  notice  of  which  defend- 
aat  had  when  plaintiff  sent  it  tbe  bill  of  lading, 
br  letter  indicating  intention  to  make  delivery 
of  tbe  Inmlwr  conditioned  on  pavment  of  its 
price,  and  the  invoice  not  being  a  bill  of  sale,  or 
eridence  of  a  sale,  so  that  defendant's  payment 
to  C.  was  no  defense. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent  Dig.  H  17&-190;  Dec  Dig.  |  58.*] 

Department  Z  Appeal  from  Superior  Court, 
Lewis  County;  A  E.  Bice,  Judge. 

Action  by  the  Security  State  Bank  against 
the  O'Connell  Lumber  Company.  Judgment 
for  plaintiff.  Def«idant  appeals.  Affirmed. 
Tbe  Sterling  Lumber  Company  Is  the  name 
ander  which  George  H.  Chamberlain  did 
business, 

Car^  ft  Kerr  and  Omar  G.  Spoicer,  for 
qipeilant  BaynoUte  &  Stewart,  for  respond- 
eot 

CHADWICK,  J.  In  September,  1000,  the 
defendants  wbldi  !■  engaged  In  the  lumber 


business  at  WInlock  In  this  state, -contracted 
with  Oeorge  H.  Chamberlain  at  Chehalls  for 
a  car  load  of  lumber,  to  bo  shipped  to  the 
American  Car  &  Foundry  Company  at  Madi- 
son, 111.  It  seems  that  Chamberlain  was  un- 
able to  fill  the  order,  and  he,  In  turn,  ordered 
the  lumber  from  one  Hamilton  Pitcher  of 
Napavlne,  who  loaded  a  car  of  lumber  and 
took  out  a  bill  of  lading  in  his  own  name 
with  the  American  Car  &  Foundry  Company, 
Madison,  III.,  named  as  consignee  therein. 
At  the  same  time  he  made  out  an  Invoice  or 
bill  for  the  lumber,  and  delivered  it  to  Cham- 
berlain. The  bin  of  lading  was  never  In  the 
possession  of  Chamberlain.  Pitcher  then 
went  to  the  plaintiff,  and  arranged  with  It 
to  take  the  bill  of  lading  and  forward  tbe 
car  and  to  guarantee  the  amount  of  Its  bill. 
This  the  bank  agreed  to  do,  and  at  the  same 
time  went  to  Chamberlain  and  had  him  In- 
dorse upon  the  invoice  or  bill  which  had 
been  rendered  the  following:  "Sold  at  $31. 
Assigned  to  the  Security  State  Bank  for  val- 
ue received.  Sterling  Lumber  Company. 
George  H.  Chamberlain."  The  Invoice  with 
Its  indorsement  was  then  delivered  to  the 
bank.  During  the  negotiations  of  the  parties 
plaintiff  was  told  that  the  lumber  had  been 
ordered  by  defendant,  and  consequentiy  the 
bill  of  lading  was  sent  to  defendant  on  the 
2d  day  of  October,  with  the  following  letter 
of  transmission:  "Chehalls,  Wash.  Oct  2, 
1909.  O'Connell  Lumber  Company.  WInlock, 
Wash, — Gentlemen:  We  are  enclosing  here- 
with a  bill  of  lading  and  Invoice  of  ship- 
ment made  by  H.  Pitcher  for  the  Sterling 
Lumber  Company  on  an  order  which  Mr, 
Chamberlain  stated  was  from  you  and  as  he 
Is  sick  and  not  able  to  be  out,  he  has  asked 
us  to  forward  same  to  you.  Mr.  Pitcher  left 
the  bill  of  lading  with  us  for  collection 
from  the  Sterling  Lumber  Company,  but  we 
thought  best  to  see  Mr.  Chamberlain  and 
get  his  Instructions  which  were  to  forward 
the  same  to  you  and  to  pay  Pitcher  out  of 
your  remittance  which  we  are  Informed  la 
at  the  rate  of  $31.00  per  thousand,  or  $688.63. 
Tours  very  truly,  W.  S.  Short."  On  the 
7th  of  October  defendant  Informed  plaintiff 
in  its  judgment  the  bank  would  have  to  look 
to  the  Sterling  Lumber  Company  for  the 
amount  due  on  ^he  invoice.  At  that  time  or 
shortly  thereafter,  defendant  informed  plain- 
tiff that  It  had  theretofore  ordered  two  cars 
of  lumber  from  Chamberlain,  and  on  the 
13th  .day  of  September.  1909,  had  paid  the 
whole  amount  due  th^efor.  Defendant  re- 
tained the  bill  of  lading,  and  the  lumber  was 
in  due  time  delivered  to  the  consignee,  and 
the  proceeds  of  the  shipment  were  remitted 
to  defendant  Some  time  thereafter  the 
bank  paid  Pitcher  the  amount  of  his  bill, 
and  brought  this  action  against  defendant  to 
recover  on  the  original  bill  of  lading.  From 
a  Judgment  in  favor  of  tbe  plaintiff  the  de- 
fendant has  appealed. 
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<Or. 


As  will  be  Been,  tbe  controlling  qnestlon  Is 
whether  the  payment  made  by  tbe  appellant 
to  Chamberlain  is  a  defense  to  tbls  action. 
The  answer  depends  upon  whether  title  to 
the  lumber  ever  passed  from  Pitcher  to 
Chamberlain.  It  Is  contended  that  this  fact 
Is  shown  by  the  letter  which  we  have  here- 
tofore quoted,  in  which  It  Is  stated  that  "Mr. 
Pitcher  left  a  bill  of  lading  with  us  for  col- 
lection from  the  Sterling  Lumber  Company,** 
and  by  tbe  fact  that  the  bank  took  an  as- 
signment of  the  invoice  from  Chamberlain, 
and  that  the  assignment  recites  a  sale. 
While  there  may  be  room  for  argument,  and, 
indeed,  respondent  has  Invited  it  by  some 
conflicting  allegations  in  its  several  plead- 
ings, we  nevertheless  brieve  that  the  Judg- 
ment of  the  trial  conrt  is  sustained  by  the 
evidence.  The  fact  tbat  Pitcher  refused  to 
deliver  tbe  bill  of  lading  to  Chamberlain  un- 
til bis  bin  was  paid  or  secured,  notice  of 
wbtcb  fact  was  brought  borne  to  tbe  appel- 
lant when  the  respondent  transmitted  the 
bill  of  lading,  would  seem  controlling.  An 
Invoice  was.  made  out,  and,  although  the 
parties  speak  of  a  sale,  the  word  cannot  be 
taken  In  Its  technical  sense  so  long  as  tbe 
conduct  of  tbe  parties  Indicates  that  the  sale 
was  not  absolute.  "An  invoice  la  not  a 
bill  of  sale,  nor  is  it  evidence  of  a  sale; 
It  Is  a  mere  detailed  statement  of  tbe  nature, 
quantity,  cost,  and  cost  or  price  of  the  things 
Invoiced.  •  •  •  Hence,  standing  alone,  It 
Is  never  regarded  as  evidence  of  title."  Dows 
V.  National  Bank.  91  U.  S.  618,  23  U  Sd. 
214.  When  property  designed  for  sale  is 
loaded  onto  a  car  1^  a  vendor,  and  be  takes 
the  bill  of  lading  In  his  own  uame,  a  sale  or 
ddlvery  will  not  be  presumed;  for  tbe  bill 
of  lading  becomes  a  symbol  of  property,  or, 
as  Mr.  Benjamin  calls  It,  "a  document  of 
title,"  and  the  title  will  not  ordinarily  pass 
until  the  bill  of  lading  Is  surrendered.  Tbe 
retention  of  a  bill  of  lading  is  in  Itself 
strong  evidence  of  an  intention  to  keep  title 
in  the  holder,  and  although,  as  between  the 
parties,  respondent  became  a  guarantor  of 
the  purchase  price  of  the  lumber,  It  was,  so 
far  as  appellant  Is  concerned,  tbe  agent  of 
the  vendor  and  la  entitled  to  recover. 

The  right  of  a  shipper  or  vendor  to  retain 
title  Is  declared  In  MerchantfC  National  Bank 
V.  Bangs,  102  Mass.  291.  It  is  there  said: 
"But  the  vendor  may  retain  his  bold  upon 
the  goods  to  secure  payment  of  tbe  price, 
although  he  puts  them  In  course  of  trans- 
portation to  the  place  of  destination  by  de- 
livery to  a  currier.  The  appropriation  which 
he  then  makes  Is  said  to  be  provisional  or 
conditional.  He  may  take  tbe  bill  of  ladii^ 
or  carrier's  receipt,  In  his  own  or  some 
agent's  name,  to  be  transferred  on  payment 
of  the  price,  by  his  own  or  his  agent's  In- 
dorsement to  the  purcbaser.  and  In  all  cases 
when  be  manifests  an  Intention  to  retain 
tbls  Jus  dlsponendl  the  property  will  not 


pass  to  tbe.  vender  PraetlcaUr  tbe  dlfficmltr 
Is  to  ascertain,  when  tbe  evidence  Is  meager 
or  equivocal,  what  the  real  Intention  of  tbe 
parties  was  at  the  time.  It  is  properly  a 
question  of  fact  for  tbe  jury,  under  proper 
Instructions,  and  must  t>e  submitted  tO  tbein, 
unless  it  la  plain  as  matter  of  law  tbat  the 
evidence  will  justify  a  finding  but  one  way." 
See,  also,  Farmers'  &  Mechanics'  Bank  v. 
Logan,  74  N.  T.  568.  In  Marine  Bank  of 
Chicago  V.  Wright,  48  N.  T.  1,  an  advance 
had  been  made  by  the  vende^  and  it  was 
held  that  tbe  shipment  could  not  be  beld  as 
against  a  pledgee.  Tbe  court  said:  "As  to 
the  advance  of  1,220,  the  evidence  did  not 
Indisputably  prove  that  It  was  made  for  the 
freight  charges  on  this  particular  com.  nor 
that  It  was  so  applied.  But,  If  It  were  so 
their  equity  would  not  stand  against  the 
pledge  of  the  evidence  of  tbe  title  to  the  com 
for  value."  Therefore,  until  Pitcher  had 
surrendered  the  bUl  of  lading,  tbe  title  wan 
In  him,  notwithstanding  he  had  delivered  an 
Invoice  of  the  goods  to  Chamberlain.  Seam 
V.  Martin.  145  Ala.  663,  39  South.  722. 

We  think  tbe  letter  of  October  2d  Indicates 
the  Intention  of  the  holder  of  the  bill  of  lad- 
ing to  make  delivery  of  the  lumber  condi- 
tional on  payment  of  its  price,  as  much  so 
as  If  a  draft  bad  been  attached;  and  so 
far  as  the  record  shows  Pitcher,  who  is  an 
entire  stranger  to  appellant  In  this  transcnc- 
tlon,  bad  no  intention  of  surrendering  title 
until  he  was  paid  or  payment  was  secured. 
Brwln  T.  Harris.  87  Ga.  333,  13  S.  G.  51.H. 

Finding  no  error,  the  judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  BLLIS,  GROW,  and 
MOBBIS,  JJ.  concur. 


STATS  V.  WEBB. 

Supreme  Court  of  Oregon.   July  11,  1911.) 

Criminal  Law  (|  1106*)— Appeal— Dismiss- 
al. 

L.  O.  U  I  1621  provides  that  on  appeal 
the  clerk  of  the  court  most,  within  five  days 
thereafter,  or  aucb  further  time  aa  the  court 
may  allow,  transmit  a  certified  copy  of  the  no- 
tice of  appeal,  etc;  and  section  1623  provlOes 
that  the  appellate  court  may,  upon  motion  and 
notice,  dismiss  the  appeal  on  failnre  to  make  a 
return  required  by  section  1621,  unless  good 
cause  is  shown.  Held,  that  where  more  than 
five  days  elapsed  between  the  last  extension  of 
time  for  filing  a  transcript  and  appeal  and  its 
actual  filing  in  the  Supreme  Court  the  appeal 
will  be  dismissed,  and  the  cause  remanded  bc> 
low,  with  directions  to  resentence  defendant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1106.*] 

Appeal  from  Circuit  Court)  Mnltnomab 
County;  R.  G,  Morrow,  Judge. 

J.  P.  Webb  was  convicted  of  murder,  and 
appeals.    Appeal  dismissed. 

The  defendant  was  convicted  of  the  crime 
of  murder  In  the  first  degree,  and  on  the  20tli 
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day  of  October,  1910,  was  eeotenced  to  death. 
On  December  13, 1910,  Ma  notice  of  appeal  to 
this  court  was  duly  served  and  filed,  and  on 
the  same  day  a  certificate  of  probable  caueie 
and  stay  of  execution  was  granted,  and  an 
order  made  giving  defendant  until  February 
Ist  to  file  his  transcript  In  tliis  court.  No 
fuitber  order,  extendiog  such  time,  was  ever 
nmde.  The  trann^pt  was  filed  In  tlUa  court 
June  10,  1911. 

Section  1621,  U  O.  L.,  Ifl  88  follows:  "Upon 
the  appeal  t>eing  taken,  tbe  clerk  of  tbe  court 
where  the  notice  of  appeal  Is  filed  must, 
vltbln  five  days  thereafter,  or  such  further 
time  as  euch  court  or  the  Judge  thereof  may 
allow,  transmit  a  certified  copy  of  the  notice 
or  appeal,  certificate  of  cause,  if  any,  and 
ja(^ent  roll,  to  the  clerk  of  tbe  Supreme 
Coort."  Section  1628,  L.  O.  L.,  provides  that 
tbe  appellate  court  may,  upon  motion  and 
notice,  dismiss  the  appeal  In  case  of  failure 
to  make  the  return  required  by  section  1621, 
imleiis  good  catue  to  retain  the  ai^teal  is 
sbown. 

George  J.  Cameron,  Dlst  Atty.,  for  the 
State. 

UcBBIDB,  J.  (after  stating  the  facta  as 
abore).  More  than  fire  months  elapfted  be- 
tween tbe  last  extension  of  time  for  filing  a 
transcript  on  appeal  and  Its  actual  filing  in 
tills  court  In  compliance  with  section  1621, 
L.  0.  U,  aboTO  qnoted,  the  appeal  will  be 
ffismlssed,  and  tbe  cause  remanded  to  the 
court  below,  with  directions  to  resentence 
tbe  defendant 


MILES  T.  HEMBNWAT. 

(Sapieme  Ooort  of  Oregon.   July  5,  1911.  Dc- 
fcDdant's  Petition  for  Rehearing, 
Aog.  1,  1911.) 

1.  VEirOOK  AHD  PUBCHASEB  (8  87*)— CONTRACT 
TO  OOMVKT— RESCISSIOlf. 

ReeciMioD  by  the  parties  of  a  contract  to 
eoany  ctmtemplates  not  only  destnictioD  of  the 
coDtnct  bat  also  restoration  of  the  parties  to 
fiirir  former  estate  or  altoation. 

rEd.  Note.— For  other  esses,  see  Vendor  and 
Punter,  Gent  Dig.  %  147;  Dec.  Dig.  |  87.*] 

2.  TENDOa  AND    PUBCHASER    {|    85*)  — CoN- 

TBACT  TO  OoNTKT— Rescission. 
,A  omtract  pnrcoaser,  being  in  default  in 
P>7ins  an  iDstallment  of  the  pnce,  executed  a 
quitrlflim  deed  to  tbe  vendor,  whidi  was  placed 
In  wcTow  under  agreement  that,  in  consideration 
of  ID  extension  of  time  for  paftnent,  the  deed, 
tofether  with,  the  original  deed  from  the  ven- 
dor, should  be  delivered  to  tbe  vendor  on  the 
parduuet's  further  default  Held,  that  the 
oerd  and  eoDtrset  did  not  rescind  tbe  firmer 
cootnct  hat  merely  operated  ss  s  new  agree- 

^fEd.  Note.— For  other  cases,  see  Vendor  and 
^PThMer,  Cent  D4g.  H  141-143;  Dec  Dig.  | 
85.*] 

3.  BscBows  f|  0*)— ATrrHosmr  ow  Depositabt 

— WAIVBB  OF  PERFOBHANCX. 

Under  an  agreement  for  forfeiture  of  a  con* 
tract  to  convey  on  tbe  purdiaser's  default,  ac- 


companied br  a  qultelalm  deed  from  the  pur- 
chaser depoMted  in  a  bank,  the  cashier  was  the 
vendor's  agent  Id  returning  tbe  purchaser's 
notes,  making  the  cashier's  fsilure  to  retum  the 
notes  binding  upon  the  vendor  on  a  question 
whether  right  to  declare  a  forfeiture  was  waived. 

[Eld.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  {  11 ;  Dec  Dig.  8  9.*] 

4.  Vbndob  and  Puboraser  (8  85*)— Rescis- 
sion—Agbeement—Waivkb  OF  Right. 
A  contract  vendor  waived  the  right  to  for- 
feit the  contract  for  the  purchaser's  failure  to 
make  a  payment  at  a  fixed  time  in  accordance 
with  a  subsequent  agreement  whereby  the  pur- 
chaser, being  in  default,  agreed  to  deliver  to  the 
vendor  a  quitclaim  deed,  if  the  pa^menta  .were 
not  made  by  a  certain  date,  by  failing  to  sur- 
render notes  dven  by  the  purchaser,  and  was 
bound  to  give  him  ressonable  notice  and  make  a 
new  demand  before  he  could  afterwards  insist 
upon  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  141-148 ;  Dec  Dig.  8 
85.*] 

5-  Coktbacts  (I  48*)  —  Extension  of  Tiu— 

CONSIDEBATION. 

Since,  under  L.  O.  L.  |  776,  a  contract  un- 
der seal  imports  a  consideration  a  contract  un- 
der seal  extending  the  time  for  performance  of 
a  contract  is  good  though  unllateraL 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  I  406;  Dec.  Dig.  §  48.*] 

6.  VENDOB  AND  PtTBCHASEB  (|  85*)— CONTRACT 

TO  Con  VET— Modification. 

An  agreement  reciting  a  contract  purdias- 
er's default  in  paying  an  installmeut  and  his 
desire  until  a  fixed  time  Id  which  to  pay,  and 
providing  for  a  rescission  and  forfeiture  ou  his 
failure  to  make  "said  payment"  does  not  reqaire 
the  payment  to  be  made  at  that  time;  payment 
within  a  reaaonaUe  time  being  suflScicnt 

[Bid.  Note.— For  other  coses,  see  Vendor  snd 
^rchaser.  Gent  Dig.  81  141-143;  Dec  Dig.  8 

7.  Bqiutt  (%  66*)  —  BquTTABLK  BiLnr— Do- 
ing EQtTlTT. 

A  contract  purchaser  seeking  equitable  re- 
lief against  a  forfeiture  claimed  by  tbe  vendor 
should  he  compelled  to  do  equity  concerning  a 
judgmeot  for  a  sale  of  his  interest  in  tbe  latid 
under  a  judgment  on  an  independent  matter. 

[E3d.  Note.— For  other  cases,  see  E^ialty.  Gent 
Dig.  88  188-190;  Dec  Dig.  8  66.^? 

On  petition  for  rehearing.  Petition  granted. 
For  former  opinion,  see  111  Pac  696. 

Greenman  &  Slattery,  for  appelant  Wood- 
cock &  Smith,  for  respondent 

PER  CURIAM.  The  plaintlEf  being  In  the 
possession  of  certain  real  estate  under  a 
contract  for  the  sale  thereof  from  the  de- 
fendant to  himself,  having  paid  a  portion  of 
the  purchase  price,  began  this  suit  to  deter- 
mine the  adverse  Interest  of  the  defendant  in 
the  land  In  question.  Having  been  defeated 
in  the  circuit  court  the  plaintlEf  appealed, 
and  this  court  heretofore  affirmed  the  deci- 
sion of  the  circuit  court  Miles  v.  Hemen- 
way.  111  Pac.  696.  A  rehearing  having- been 
granted,  we  have  again  examined  the  ques- 
tions involved.  The  facto  are  stated  lo  tbe 
former  opinion. 

It  is  only  necessary  at  this  time  to  con- 
sider the  legal  effect  of  the  qultolaim  deed 


^  oOiT  esMS  as*  Sana 
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and  the  accompaoylng  agreement  there  men- 
tioDed.  It  shoald  be  remembered  that  the 
plaintiff  found  bimaelf  unable  to  meet  one  of 
tbe  Installments  due  upon  the  contractt 
whereupon  he  executed  a  quitclaim  deed  to 
tbe  defendant  for  tbe  premises,  and  at  the 
saiue  time  as  part  of  the  transaction  the  par- 
ties executed  the  writing  here  set  out  which 
for  convenience  will  be  called  "Exhibit  C." 
"This  agreement,  entered  into  by  and  be- 
tween V,  Hemenway,  party  of  the  first  part, 
and  S.  W.  Miles,  party  of  the  second  part, 
wituesseth:  That  whereas,  on  the  12th  day 
of  .July,  1907,  said  parties  entered  Into  a  con- 
tract by  the  terms  of  which  the  first  party 
agreed  to  convey  to  the  party  of  the  second 
part  the  northeast  quarter  of  section  32,  in 
township  17  south,  range  4  west,  Willamette 
Meridian,  containing  160  acres  more  or  less, 
and  whereas  the  $1,000.00  with  Interest  on 
deferred  payments  is  now  due  and  the  party 
of  the  second  part  is  unable  to  make  said 
payments;  and  whereas,  the  party  of  the 
second  part  desires  an  extension  of  time  as 
follows:  He  desires  until  October  11th, 
1009.  at  12:00  o'clock  a.  m.  of  said  dfiy  In 
which  to  make  said  payments  and  in  consid- 
eration of  said  extension  of  time  the  party 
of  the  second  part  has  executed  to  the  par- 
ty of  the  first  part  a  quitclaim  deed  to  all 
his  right,  title  and  interest  in  said  property, 
which  said  deed,  together  with  this  contract, 
is  to  be  deposited  In  the  First  National  Bank 
where  the  other  deed  and  contract  Is  deposit- 
ed and  said  bank  is  InFtructed  and  the  par- 
ties hereto  as  follows:  "That  if  the  said  par- 
ty of  the  second  part  falls  to  make  said  pay- 
ments, then  said  original  deed  and  contract, 
together  with  this  contract  and  deed,  is  to  be 
delivered  to  the  party  of  the  first  part,  and 
that  all  contracts  and  agreements  between 
the  parties  hereto  shall  be  at  an  end  without 
any  claim  upon  the  part  of  either  against  the 
other.  "In  witness  whereof,  the  said  parties 
have  hereto  set  their  hiinds  and  seals  this 
first  day  of  October,  1909.  V.  Ileuienway. 
[Seal.]  S.  W.  Miles.  [Seal.]  In  presence  of 
A.  C.  Woodcock,  Zelma  Edwards." 

We  adhere  to  the  principle  laid  down  in 
the  former  opinion  that  responsible  parties 
may  voluntarily  settle  their  respective  inter- 
ests and  estates  In  land  and  may  discharge 
their  obligations  to  each  other  by  a  convey- 
ance of  land;  but,  as  In  all  other  cases,  such 
a  conveyance  must  be  unconditional  and  be 
taken  In  payment  or  discharge  of  subsisting 
obligations. 

M]  The  question  to  be  determined  here  is 
whether  the  quitclaim  deed  and  Exhibit  C, 
accompanying  the  same,  constituted  a  rescis- 
sion of  the  former  contract  for  tbe  sale  of 
the  premises  or  whether  It  operated  as  a  new 
contract  between  the  parties.  A  rescission 
contemplates  not  only  the  destruction  of  a 
contract,  hut  also  the  restoration  of  the  par- 
ties to  their  former  estate  or  situation. 

[2]  The  transaction  mentioned  did  not  prp- 
duce  Bueta  a  result,  because,  on  the  one  hand, 


Miles  did  not  surrender  the  possession  of  the 
land,  and,  on  the  other,  Hemenway  did  not 
return  the  notes  which  Miles  gave  for  the 
purchase  price.  Two  of  tbe  notes  had  been 
indorsed  by  Hemenway,  and  were  held  at  tbe 
time  by  the  banli  as  collateral  Becurlty  for 
Indebtedness  owing  by  him  to  the  bank. 

[3]  It  is  true  he  says  he  told  the  cashier  to 
give  up  these  notes  to  Miles,  hut,  without 
dispute,  they  were  not  offered  to  Miles  until 
some  days  after  the  quitclaim  deed  had  been 
surrendered  to  Hemenway  by  the  ofilcers  of 
the  bant.  For  the  purpose  of  delivering 
these  notes,  the  cashier  was  the  agent  of 
Hemenway  and  the  latter  must  be  bound  by 
the  act  or  failure  to  act  on  tbe  part  of  his 
agent. 

[4]  In  legal  contemplation,  Hemenway  had 
not  surrendered  the  notes,  and,  conceding 
that  he  had  a  right  at  12  o'clock  noon  on 
October  11th  to  declare  a  forfeiture,  his  fail- 
ure to  surrender  the  notes  would  he  a  waiver 
of  his  right  to  declare  the  forfeiture  at  that 
time.  He  could  not  afterwards  insist  upon 
a  forfeiture  without  giving  reasonable  notice 
to  Miles  and  making  a  new  demand  for  pay- 
ment of  the  balance  due  on  the  purchase 
price.  Graham  v.  Merchant,  43  Or.  294,  72 
Pac.  1088.  That  the  transaction  was  stUl 
open,  preventing  a  forfeiture,  see  Blckel  v. 
Wesshiger,  113  Pac.  34,  38. 

A  strict  analysis  of  Exhibit  C  discloses  by 
recitals  that  the  party  of  the  second  part  Is 
unable  to  make  the  payments  required  by  the 
original  contract,  including  not  only  the  one 
then  due,  but  also  tbe  deferred  paj'ments. 
It  also  recites  t^at  the  party  of  the  second 
part  desires  an  extension  of  time,  but  it 
does  not  disclose  anywhere  that  Hemenway 
agreed  to  extend  the  time. 

[S]  So  far  as  the  extension  of  time  is  con- 
cerned, the  agreement  Is  unilateral.  It  hav- 
ing been  executed  under  seal,  however.  Ex- 
hibit C  may  be  said  to  be  supported  by  a  suf- 
ficient consideration,  for  the  seal  is  primary 
evidence  of  consideration.   L.-0.  L.  |  776. 

[8]  It  is  said  with  reference  to  the  quit- 
claim deed  "that  If  the  said  party  of  the 
second  part  fails  to  make  said  payment," 
Exhibit  C  and  the  quitclaim  deed  should  lie 
delivered  to  the  party  of  the  first  part.  No 
time  is  specified  in  Exhibit  C  within  which 
said  payments  are  to  be  made.  It  is  set  out. 
as  alK)ve  stated,  that  Miles  "desires  until  Oc- 
tober 11,  1909,  at  12  o'clock  a.  m.,"  hut  It  is 
not  prescribed  that  he  should  make  the  pay- 
ments at  that  time,  or  at  any  other  iwrticu- 
lar  time.  Indeed,  time  is  not  made  the  es- 
sence of  this  agreement  or  of  tbe  original 
agreement ;  hence  we  must  construe  Exhibit 
C  as  to  the  time  of  [>ayments  to  mean  that 
such  payments  must  be  made  within  a  rea- 
sonable time.  Taking  the  quitclaim  deed  and 
Exhibit  C  together,  they  amount  In  legal  ef- 
fect to  a  contract  in  which  Exhibit  0  Is  In 
the  nature  of  a  defeasance  of  the  qultclnim 
deed,  the  whole  having  a  general  consequence 
like  the  former  agreement.    The  complete 


Digitized  by 


MHiBS  T.  HEMKNWAT 


276 


transactlcHi  as  eridencea  by  tbe  deed  and  Ex- 
hibit C  Is  In  tbe  nature  of  a  further  assnx^ 
anee  from  the  plaintiff  to  the  defendant  for 
mrrjing  ont  the  original  obligation  to  pay 
tbe  parehase  price  of  the  land.  The  deed  Is 
Fubstantlally  a  rraewed  acknowledgment  of 
the  defendant's  1^1  title  in  the  land,  but 
the  dtifendant  took  satd  deed,  like  any  other 
srantee  In  a  quitclaim  deed,  affected  by  the 
principles  of  caveat  raiptor,  and  all  the  more 
In  this  case  because  he  had  actual  knowledge 
of  the  equities  of  Miles  ta  tbe  land.  It  was, 
at  least,  enhanced  security  to  Hemenway  be- 
ttnse  It  Includes  in  one  and  hastens  the  de- 
fored  pajTnents  on  the  land,  in  other 
irords,  the  effect  of  Exhibit  C,  Including,  as 
tt  does,  all  the  payments,  was  to  make  new 
tenos  whereby  the  transaction  should  be 
raded  once  for  all,  either  \ipon  payment  of 
the  whole  balance  of  the  purchase  price,  or 
render  Miles  liable  to  a  strict  foreclosure  of 
Us  rights  in  tbe  premises.  If  Miles  had 
paid  In  full  the  balance  of  f3,800  remaining 
of  tbe  purchase  iMrlce,  the  qulttdalm  deed 
wuDld  not  bare  been  lawfully  dellTerable. 
On  tbe  other  hand,  failure  to  pay,  Installed 
the  new  contract  declared  by  the  quitclaim 
deed  and  its  defeasance,  Exhibit  O,  by  which 
a  fttriet  foreclosure  is  Incurred  for  the  full 
balance  of  the  price  remaining  unpaid. 

So  for  as  mere  words  are  concerned,  the 
original  contract  la  in  form  not  less  absolute 
than  the  quitclaim  deed  and  Exhibit  C  in 
prorldlng  for  a  forfeiture  in  case  the  plafn- 
tiff  fails  to  pay  to  the  uttermost  farthing. 
But  equity  looks  to  tbe  substance  rather 
than  to  the  form.  Things  which  are  equal 
to  tbe  same  thing  are  equal  to  each  other, 
and  if.  as  shown  in  the  former  opinion,  It 
would  require  a  strict  foreclosure  to  divest 
the  plaintlfr  of  his  equitable  estate  In  tbe 
land  under  the  original  contract,  tbe  Kame 
process  ought  to  be  necessary  to  dispose  of 
tbe  similar  situation  arising  under  tbe  anal- 
ogous coDtraet  resulting  by  legal  effect  from 
tbe  quitclaim  deed  and  Exhibit  C. 

11]  Another  matter  here  claims  our  at- 
tention. During  the  pendency  of  this  suit 
Hemenway  commenced  an  action  at  law  in 
the  drenit  court  against  Miles  upon  the  ac- 
counts of  tbe  Chambers  Hardware  Company 
and  the  note  of  the  First  National  Bank  of 
£ag:ene  against  Miles,  all  of  which  bad  been 
as-'iened  to  Hemenway  and  about  which  some 
mention  Is  made  In  the  testimony.  A  writ 
of  attachment  was  Issued  and  levied  upon  the 
biterest  of  Miles  In  the  land  In  dispute  so  far 
as  it  could  lawfully  be  done.  That  action 
proceeded  to  Judgment  on  March  10,  1910,  In 
favor  of  Hemenway  and  against  Miles  for 
the  sum  of  $332.20,  with  Interest  at  10  per 
'^L  per  annum  from  that  date  until  paid, 
tor  the  further  sum  of  $334.50,  with  interest 
>t  8  per  cent,  per  annum  from  then  until 
I'ai'i.  $30  attorney's  fees,  costs,  and  dlsburse- 
■uenta,  also  an  order  that  the  real  property 
In  question  be  sold  for  the  satisfaction  of 
(hat  JudgmCTt 


At  the  proper  time,  the  plaintiff  here  moved 
the  circuit  court  tor  leave  to  file  a  supple- 
mental complaint,  alleging,  In  subatancey 
what  has  been  here  stated  about  that  Judg- 
ment, relying  upon  the  matter  as  a  confes- 
sion of  the  title  of  Miles  In  the  land  and  a 
waiver  on  the  part  of  Hemenway  of  the  right 
to  declare  a  forfeiture  on  tbe  original  con- 
tract The  court  dented  hla  motion  to  file 
the  supplemental  complaint,  and  also  refused 
to  allow  Miles  to  Introduce  the  Judgment 
roll  in  the  law  action  in  evidence  for  the 
same  purpose  In  the  equity  caae. 

Without  deciding  whether  or  not  the  court 
erred  in  denying  the  right  to  file  the  sup- 
plemental complaint  or  to  give  these  matters 
In  evidence,  It  suflBclently  appeara  from 
plalntifTs  own  record  that  something  Is  flue 
from  bim  to  Hemenway  on  account  of  those 
transactions.  Milee  in  seeking  equitable  re- 
lief should  be  required  to  do  equity,  and 
these  matters  ought  to  be  considered  In  any 
decree  rendered  herein. 

Tlie  conclusion  follows  that  the  decree  of 
the  circuit  court  will  be  reversed  and  the 
cause  remanded  with  directions  to  the  circuit 
court  to  ascertain  the  amount  due  from  Miles 
to  Hemenway  on  the  Judgment  mentioned 
above,  and  tb^  to  enter  a  decree,  in  8ut>- 
stance,  that  the  plaintiff  Miles  shall  pay  into 
that  court  for  the  use  of  the  defendant,  on 
or  before  90  days  after  the  date  of  such  de- 
cree, the  sum  of  $3,800,  with  interest  thereon 
at  the  rate  of  8  per  cent  per  annum  since 
Ctotober  1,  1908,  untU  paid,  together  with  the 
amount  due  upon  such  Judgment  at  the  time 
of  payment,  and  that  in  default  of  such  pay- 
ment in  full,  tbe  plaintiff  be  forever  barred 
and  excluded  as  upon  a  strict  foreclosure 
from  asserting  or  claiming  any  right,  title. 
Interest,  or  estate,  either  in  law  or  equity, 
to  the  real  property  In  question;  and,  fur- 
ther, that  upon  such  payment  being  made  as 
required  by  the  decree,  the  defendant  shall, 
within  10  days  thereafter,  malie,  execute  un- 
der his  hand  and  seal,  In  the  presence  of  two 
subscribing  witnesses,  acknowledge  so  as  to 
entitle  tbe  same  to  record,  and  deliver  to  the 
clerk  of  tbe  clrauit  court  for  tbe  plaintiff  a 
deed  Conveying  from  tbe  defendant  to  tbe 
plaintiff  the  unincumbered  fee-simple  title  to 
the  real  property  In  question  and  deliver  to 
the  clerk  for  the  plaintiff  tbe  promissory 
notes  mentioned  In  the  pleadings  In  this  suit, 
or  that  In  default  of  the  execution  and  deliv- 
ery of  such  deed  as  so  required,  tbe  decree 
shall  stand  and  operate  in  all  tbinga  as  suon 
deed  of  conveyance. 

Neither  party  should  recover  costs  or  dis- 
bursements from  the  other. 

EAEIN,  O.  J.,  did  not  participate  in  the 
rehearing  of  this  cause. 

Defendants*  Petition  for  RebearlDg. 

PER  CURIAM.  The  defraidant's  petition 
for  rehearing  presents  no  new  question,  ar- 
gument, or  precedent  to  lead  the  court  to  a 
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conclQslon  different  In  the  main  from  the  de- 
cision at  which  we  arrived  on  the  rehearing 
of  this  case. 

It  is  only  necessary  to  reiterate  In  sub- 
stance that  the  effect  of  the  dealings  between 
the  parties  relating  to  the  Miles  deed  deposit- 
ed In  escrow  and  the  writing.  Exhibit  C,  ac- 
companying the  same,  was  to  substitute  one 
conditional  agreement  for  another  concerning 
the  sale  of  the  land.  The  condition  makes 
it  analogous  to  security  for  the  balance  of  the 
purchase  price  remaining  unpaid,  and  re- 
quires foreclosure  to  divest  the  purchaser 
of  his  equity  arising  from  his  having  paid 
part  of  the  price,  entered  into  possession  and 
made  valuable  permanent  improvements  on 
the  land.  Of  course  the  parties  might  settle 
their  differences  by  the  vendee  making  an 
absolute  deed  to  the  vendor  and  surrendering 
possession;  but  when  the  deed  is  attended 
with  a  conditional  defeasance,  as  this  one 
was,  It  falls  short  of  a  final  conclusion  of  the 
whole  matter.  Moreover,  the  broad  principles 
of  equity  are  not  fettered  by  fractions  of  an 
hour  and  a  court  of  conscience  will  go  far 
to  prevent  an  overreaching  forfeiture.  The 
defendant,  however,  suggests  that  he  has  paid 
some  taxes  since  the  Institution  of  this  suit 
that  should  be  taken  Into  the  account  and 
the  plaintiff  states  that  the  defendant  has 
encumbered  the  land  with  a  mortgage  for 
?2,000  which  ought  to  be  abated  from  the 
balance  of  the  purchase  price  necessary  to 
be  paid  on  the  strict  foreclosure  decreed  by 
this  court. 

Without  comment  upon  this  phase  of  the 
already  complicated  situation  the  decree  here 
will  be  entered  as  already  directed  on  re- 
hearing, but  with  leave  to  either  party  to  ap- 
ply to  the  circuit  court  for  permission  to  file 
supplemental  pleadings  and  to  take  further 
proceedings  not  inconsistent  with  the  opinion 
r»dered  on  rehearing. 


STARK  V.  EPLER  et  ni. 
(Supreme  Court  of  Oregon.    July  18,  1911.) 

1.  Trial  (f  121»)-;Aboument. 

In  a  prosecution  for  assault  and  battery, 
plaintiFs  counsel  stated  in  bis  closing  argument 
that  the  action  arose  out  of  a  crime  and  defend- 
ants were  prosecuted  io  a  municipal  court,  but 
be  did  not  know  how  the  trial  turned  out,  as 
defendants  objected  to  showing  that   Both  sides 

Kve  evidence,  without  objection,  of  the  crlm- 
il  prosecution,  and  there  was  much  testimony 
tending  to  prove  the  assault.  Beld,  that  the  re- 
mark characteriziiv  defendants'  act  as  a  crime 
was  legitimate  discussion  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
d£e.  H  294-288,  800;  Dec.  Dig.  S  121.*] 

2.  Afpbal  and  E^aoB  ({  204*>— Objections— 
Advissior  of  Evidence. 

Defendant  cannot  object  on  appeal  to  the 
admission  of  evidence  which  he  did  not  object 
to  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E!Tor.  Gent  Dig.  H  12SS-1280;  Dec.  Dig.  S 


3.  ABaAui.T  AND  BAncBT  f%  28*)— Actions 
Admission  op  Evidence. 

In  an  action  for  assault  and  battery  claim- 
ed to  have  been  committed  when  plaintiff  tried 
to  leave  defendants*  boarding  bouse,  evidence 
of  heated  words  between  the  parties  when  plain- 
tiff discovered  defendants  rummaging  in  her 
trunk  is  admissible  to  prove  malice. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Gent.  Dig.  |  41;  Dec.  Dig.  {  28.*] 

4.  Assault  and  Batikbt  80*}— Aojcissioir 

OF  BVIDBNCE, 

In  an  action  for  assault  and  battery  claim- 
ed to  have  l>een  committed  while  plaintiff  was 
leaving  defendants'  boarding  house,  evidence 
was  admissible  as  to  what  defendant  said  in  her 
prosecution  for  the  same  acts  )n  the  municipal 
court,  as  to  whether  plaintiff  and  her  husband 
owed  for  any  room  rent  at  the  time  defendant 
underto(A  to  seise  plaintlS's  goods,  in  order  to 
show  tack  of  justincation  In  taking  the  goods 
and  making  the  assault. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Gent  Dig.  {  40;  Dec.  Dig.  |  30.*} 

5.  BVIDBNCB  (I  211*)— DEOUBATIOHa  OF  PAB- 

TIE8. 

In  an  action  for  assault  and  battery  com- 
mitted while  defendant  was  attempting  to  seize 
plaintifCs  goods  when  plaintiff  was  leaving  de- 
fendants' Boarding  bouse,  plaintiff  introduced 
evidence  that  at  the  prosecution  of  defendaat 
for  the  same  act  In  the  municipal  court  the 
judge  asked  defendant,  after  she  admitted  that 
plaintiff  owed  her  nothing  for  rent  what  she 
took  the  goods  for,  and  defendant  answered  that 
she  wanted  to  take  them  so  if  they  did  owe  ber 
anything  she  woald  have  it.  HtM,  that  the  evi- 
dence was  ftdmlssible  under  L.  O.  L.  S  727.  sabd. 
3,  permftdng  evidence  of  the  declarauons  or  acts 
of  another  in  the  presence  and  observation  of  a 
party. 

[Ed.  Note.— For  other  cases,  see  Eividenoet 
Cent  Dig.  H  738-744;  Dec.  Dig.  |  211.  •] 

6.  Damages  (|  ISl*)— Pzaadiro— Bzbmfiakt 
Damages. 

While  a  eon^ilalnt  must  allege  Uuctt  snffl- 
cient  to  anthorize  the  relief  sought,  allegations 

as  to  exemplary  damages  need  not  be  set  out 
separately,  it  being  sufficient  to  show  that  the 
wrong  complained  of  was  inflicted  with  malice 
or  oppresmon. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  420,  421 ;  Dec.  Dig.  {  151.*] 

7.  Absat7I,t  and  Batiebt  (I  2*)— "Assault"— 
Definition. 

An  "assault"  is  an  Intentional  attempt  ifj 
force  to  do  violence  to  the  person  of  another. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  1;  Dec  Dig.  {  2.* 

For  other  definitions,  see  Words  snd  Phrases, 
vol.  1,  pp.  632-538;  voL  8.  p.  7S82.] 

8.  Assault  and  Battbbt  Q  2*)— •^attebt"— 
definition. 

A  "batte^"  is  the  appUeatlon  to  a  perscn 
of  attempted  force  and  violmce. 

[Ed.  Note.— For  otiier  cases,  see  Assaolt  and 
Battery,  Cent  Dig.  |  1;  Dee.  Dig.  i  2.* 

For  other  definitions,  sea  Words  and  Phrases, 
VOL  1,  pp.  719-721;  vol.  8,  p.  768&] 

9.  Pleadino  (i  7*)— Matters  of  Peesumption 
—Malice. 

In  view  of  D.  O.  L.  f  793,  subd.  2,  concla- 
sively  presuming  a  malicious  and  guilty  intent 
from  the  deliberate  commission  of  an  unlawful 
act  for  the  purpose  of  injuring  another,  alleica- 
tions  of  the  complaint  in  assault  and  battery 
that  defendant  assaulted  and  actually  battered 
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pliiutlff,  mfficlently  kUeged  maUet  to  anthttfize 
eiempUry  damag«t. 

[Ed.  Note^FOT  oUi«t  cues,  m*  Pleadlnc, 
Dee.  !>%.  I  7.*] 

10.  ASSAtTLT    AND    BaTTEBT    (8    18*)  —  JoiNT 

Tobt-Feasors. 

Bach  of  several  defendants  who  joined  ia  a 
battery  vaa  liable  for  the  resulting  damagee. 

[Ed.  Note. — For  other  caf^es.  see  Ansault  and 
BitteiT.  Cent.  Dig.  H  17.  IS;  Dec.  Dig.  i  IS.*] 

11.  ASSAVI.T  AND  BatTKBT  (|  36*>— SumOIEH- 

CT  OF  Evidence. 

Evidence,  in  an  action  for  assault  and  bat- 
ter;, hrld  to  show  that  both  defendants  were 
artuated  by  malice  so  as  to  authorize  exemplair 
damages. 

[Bi.  Xote.— For  other  cases,  see  Assanlt  and 
Battery,  Cent  EMg.  f  61;  Dec  Dig.  S  35.*] 

12.  APPEAL  AND  GUOB  ft  82*)— OSDBBS  AP- 
PEALABLE. 

The  denying  of  a  motion  for  a  new  trial  ia 
Dot  a  final  order  so  as  to  be  appealable ;  L.  O. 
U  I  &4S,  providins  that  a  final  order  affecting 
a  tnibsUntial  right  made  tn  a  proceeding  after 
jniigment  or  decree,  or  an  order  setting  aside  a 
jud^ent  and  granting  a  new  trial,  for  the  pur- 
pose of  being  reviewed,  shall  be  deemed  a  judg- 
mmt,  not  applying  to  refusals  to  rehear  a  case. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  378;  Dec.  Dig.  i  82.*] 

Appeal  ftwn  ClTcatt  Goort,  Moltnomah 
Comity;  Earl  G.  Bronangb,  Judge. 

Action  b7  Mary  A.  Stark  against  John  B. 
Epler  and  wife.  From  a  Judgment  for  plaln- 
tur.  defntdants  appeal.  Afflnned. 

Tbo  plalntltr,  complaining  of  the  defend- 
ants, who  were  faasband  and  wife,  alleged: 
"That  on  or  about  Septemlwr  20,  1907,  In 
the  city  of  Portland,  county  of  Multnomah, 
state  of  Oregon,  the  defendants  herein  and 
each  of  them  wrongfully,  Tlolently,  fero- 
ciouBly,  and  maUdonaly  assaidted  the  plain- 
tiff herdn  by  striking  and  beating  her  upon 
the  hands,  arms,  shoulders  and  body  with 
tbdr  fists  and  with  a  hand  hatchet  or  aze 
or  hanuner  held  by  the  defendant  John  H. 
Epler,  and  hy  pushing,  throwing  and  crowd- 
ing the  plaintiff  against  the  doorcastng  there- 
by cutting,  bmlslng  and  wounding  the  plain- 
tiff on  and  about  the  body,  shoulders,  arms 
and  side  causing  her  body,  shoulders,  arms 
and  side  to  be  crushed,  bruised,  lacerated, 
lame  and  sore."  OThe  complaint  contains 
other  allegations  more  particularly  setting 
forth  the  allied  resulting  injuries  and  spe- 
cial damages  Incurred  by  the  plaintiff  and 
closes  with  a  prayer  for  special  damages 
amonntln^  to  (1,000,  and  further  damages 
hi  the  sum  of  (10,000  for  great  mental  and 
bodily  pain  alleged  to  bare  been  suffered  by 
the  philntifl.  The  answer  consists  of  de- 
nials, either  positive  or  upon  Information 
and  bdief,  of  all  the  allegations  of  the  com- 
plaint On  the  trial  there  was  a  verdict  and 
eonseqvent  Jud^ent  In  favor  of  the  plain- 
tiff for  14,600.  The  defttidants'  motion  for 
a  new  trial  having  been  ovemiled,  they  have 
appealed. 


Oieeton  it  Graham  mnd  Wm.  D.  Fenton,  tor 
appelUints.  Dan  J.  Malarkey  (John  F.  Lo- 
gan, on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
atMve).  The  testimony  tends  to  show  that 
the  defendants  were  keeping  a  rooming 
bouse  in  Portland.  The  plaintiff,  with  her 
husband  and  children,  bad  rented  rooms 
from  the  defendants  and  paid  a  we^'s  rent 
in  advance.  At  the  end  of  the  week  the 
plaintiff  and  her  family  were  preparing '  to 
leave,  when  the  defendant  Sabrina  Epler 
appeared  upon  the  scene  and  seized  a  roll 
of  bedding  belonging  to  the  plaintiff.  A 
scuffle  ensued,  each  contending  for  the  bed- 
ding, when  Mrs.  Epler  called  for  her  hus- 
band who  appeared  armed  with  a  hatchet. 
In  the  mei&e  consequrat  upon  these  actions, 
the  plaintiff  received  the  Injuries  of  which 
she  complains.  At  the  trial  the  plaintiff  al- 
so gave  evidence  of  some  quarrels  between 
herself  and  Mrs.  Epler  concerning  plaintlflTs 
children  and  about  Mrs.  Epler  rummaging  in 
plalntlETs  trunk. 

[1]  One  thing  of  which  the  appellants  com- 
plain is  that  in  his  closing  argument  to  the 
Jury  counsel  for  plaintiff  used  the  following 
language:  "And  this  action  arose  out  of  a 
crime  and  these  people  were  tried  down  In 
the  municipal  court,  a  few  days  after  this 
thing  happened,  for  a  crime.  We  don't  know 
hpw  that  trial  turned  out — they  objected  to 
us  showing  it,  but  they  were  tried  for  a 
crime."  The  defendants,  by  their  counsel, 
objected  to  this  laQ£uage,  but  no  ruling  of 
the  court  was  called  for,  and  none  made  as 
to  this  conduct  of  plaintiff's  counsel.  There 
was  testimony  on  both  aides  given  without 
objection  about  criminal  prosecution  of  the 
defendants  in  the  municipal  court.  There 
was  atmndant  testimony,  also,  tendii^  to 
prove  an  assault  made  by  the  defendants  up- 
on the  plaintiff.  An  "assault"  is  a  crime, 
and  the  comment  of  the  counsel  upon  the 
action  of  the  defendant  characterizing  It  as 
a  crime  was  legitimate  discussion  of  the  evi- 
dence. In  our  Judgnrait  no  wror  is  shown 
in  this  respect 

[2]  The  action  of  the  court  in  permitting 
plaintiff  to  give  evidence  about  the  difficul- 
ties occurring  between  herself  and  Mrs.  Ep- 
ler over  the  plaintiff's  children  is  also  as- 
signed as  error.  This  testimony  was  admit- 
ted on  the  aoiuleecence  of  defradants'  coun- 
sel for  the  purpose  of  showing  malice  on  the 
part  of  the  defendant  Mrs.  E^ler,  and,  hav- 
ing thus  concurred,  the  defendants  are  In 
no  position  to  object  here  on  that  point 

[9]  The  same  reason,  that  of  proving  mal- 
ice, will  Justify  the  admission  of  heated 
words  used  on  the  occasion  of  the  plaintiff's 
discovering  Mrs.  Epler  rummaging  in  plain- 
tiff's trunk. 

[4]  Appellants  farther  urge  that  the  court 
was  at  ftiult  in  allowing  the  plalntUT  to 
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show  wliat  Mrs.  Epiw  bbU  at  the  trial  In 
the  nnmldpal  conrt  about  wbetber  tbe  plalD- 
tlff  and  her  husband  owed  the  former  any 
room  rent  at  the  time  abe  undertook  to  seize 
plaintiff's  bedding.  This  was  admlstible  for 
the  purpose  of  sbowliv  that  her  action  In 
taking  the  property  was  without  Justifica- 
tion, and  that  her  accompanying  assault  up- 
on tbe  plaintiff  was  deroid  of  excuse. 

[SI  The  plaintiff  was  also  allowed  to  show 
that  at  the  trial  In  tbe  municipal  court  the 
Judge  asked  Mrs.  Epler,  after  she  admitted 
thnt  tbe  plaintiff  did  not  owe  her  anything: 
"Well,  then,  what  did  you  want  to  take  the 
goods  for?"  and  Mrs  Epler  answered  that 
she  wanted  to  take  it  so  that  if  they  did  owe 
her  anything  she  would  have  It  Of  this  tbe 
appellants  complain  on  the  ground  that  It 
was  irrelevant  and  immaterial.  They  claim 
that  the  language  of  tbe  Judge  had  nothing 
to  do  with  the  dispute  in  this  case,  but  it  la 
permissible  under  section  727,  snbd.  3,  L.  O. 
h.,  to  show  the  declaration  or  act  of  another 
In  the  presence  and  hi  the  obserratlon  of  a 
party  and  his  conduct  In  relation  thereto. 
This  conversation  between  tbe  Judge  and 
Mrs.  Bpler  was  clearly  proper  to  show  Uiat 
b«  conduct  with  referoice  to  the  bedding 
and  the  accompanying  assault  was  In  excusa- 
ble. 

The  principal  contention  of  the  defendants 
Is  that  the  court  erred  in  submitting  to  the 
Jury  the  question  of  exemplary  damages. 
Defendants  maintain  that  the  complaint  does 
not  state  facts  sufficient  to  authorize  an  in- 
vestigation of  that  question  by  the  Jury,  and 
that  it  gives  no  notice  to  tbe  defendant  that 
such  a  claim  would  be  made  at  the  trial. 

[6]  On  principle,  a  complaint  must  all^e 
facts  sufficient  to  authorize  giving  the  relief 
sought  by  the  plaintiff.  "To  entitle  the 
plaintiff  to  exemplary  damages,  be  must  not 
only  prove  the  elements  that  enter  into  and 
make  up  this  cause  of  action,  but  be  must 
in  the  first  place  in  bis  complaint  set  up 
distinctively  the  elements  that  made  up  his 
cause  of  action,  and  if  be  falls  to  do  so,  bts 
complaint  should  be  dismissed."  Samuels  v. 
Bftllroad  Company,  35  S.  C.  493,  BOl,  14  S.  H. 
9W,  944  (28  Am.  St.  Rep.  883).  The  rules 
of  pleading  do  not  require  that  the  allega- 
tions relating  to  exemplary  damages  should 
be  set  out  separately  from  the  other  aver- 
ments of  the  complaint  Special  damages 
must  be  grounded  upon  separate  allegations, 
but  exemplary  damages  are  so  Intimately 
connected  with  general  damages  that  If  tbe 
general  allegations  are  sufficient  to  show  the 
wrong  complained  of  was  Inflicted  with  mal- 
ice or  oppression  or  other  like  drcumstanc- 
ea,  the  complaint  will  be  sufficient  to  author- 
ize the  infliction  of  punitive  or  exemplary 
damages.  Shoemaker  v.  Sonjn,  16  N.  D.  618, 
524,  108  N.  W.  42. 

lU  The  questloa  then  la,  Does  this  com- 


plaint contain  auctions  suffldent  to  Jnstlfy 
the  Infliction  of  punitive  damages?  It  is 
text-book  learning  that  an  assault  is  an  In- 
tentional attempt  by  force  to  do  Tlolmce  to 
the  person  of  another;  [I]  and  that  a  bat- 
tery Is  tbe  actual  application  to  such  person 
of  the  attempted  force  and  vlolencei 

[f]  The  complaint  avers  that  tbe  defend- 
ants not  only  assaulted  the  plaintiff,  but  also 
that  th^  actually  applied  the  threatened 
violence  to  her  person  with  the  consequences 
mentimied.  Ex  vi  termini,  the  term  "as- 
sault" advises  the  defendants  that  tbey  are 
accused  of  a  malicious  and  guilty  Intent 
which  Is  the  basis  of  punitive  damages.  Our 
Code  (Li  O.  L.  I  798.  subd.  2)  conclusively 
presumes  "a  malldous  and  guilty  intent 
from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  Injuring  another." 
An  assault  by  that  name  Is  an  unlawful  act 
as  well  as  the  consequrat  battery.  Hence, 
by  these  words  in  the  complaint,  the  defend- 
ants were  notifled  that  malice  would  be  im- 
puted to  them  on  the  trial,  and  that  if  tlie 
ac^  alleged  were  proven,  Uie  court  would  be 
authorized  to  snbmlt  the  qbestlon  of  ex- 
emplary damages  to  tbe  Jury.  The  evidence 
Is  ample  to  show  that  boCb  defoidants  Join- 
ed in  the  assault  The  evidence  of  quarrels 
with  tbe  plaintiff  in  which  Mrs.  Epler  Is  said 
to  have  engaged  is  merely  cumulative  as 
tending  to  show  malice  on  her  part,  and  the 
proof  of  the  assault  and  the  partidpatton  of 
the  defendant  John  Epler  therein  was  suffi- 
cient to  make  manifest  such  a  state  of  mlud 
on  his  [>art 

[10]  Having  Joined  in  tbe  assault  and  lot- 
tery each  defendant  was  liable  for  the  con- 
sequences resulting  therefrom;  [11]  and  the 
evidence  Is  ample  to  show  tb^  both  were 
actuated  by  malice  from  the  very  fact  of 
their  having  participated  in  the  assault 
Consequently,  being  Joint  tort-feasors,  each 
would  be  liable  for  damages,  both  actual 
and  exemplary,  resuittng  from  the  assault 
Relzenstein  v.  Clark,  104  Iowa,  287,  73  N.  W. 
S8S. 

[12]  The  defendants  also  urge  that  the 
court  erred  In  overroMng  their  motion  for  a 
new  trial,  but,  as  said  by  Justice  Moore  in 
First  National  Bank  v.  McCullough,  50  Or. 
508,  515,  93  Pac.  366,  369  (17  L,  R.  A.  [N.  S.] 
1105,  126  Am.  St  Rep.  758>:  "The  rule  U 
settled  In  this  state  that  the  action  of  a 
court  In  granting  or  denying  a  motion  for  a 
new  trial  is  not  a  final  order  from  which  an 
appeal  lies.  This  principle  has  so  often  been 
announced  that  it  Is  unnecessary  to  cite  the 
cases  which  uphold  the  doctrine.  "The  doc- 
trine of  that  case  In  thai  respect  is  not  dis- 
turbed by  L.  O.  U  I  648.  as  to  orders  deny^ 
ing  new  trials,  for  that  section  only  makes 
appealable  orders  granting  new  trials,  and 
does  not  refer  to  refusals  to  rebeai  any  case. 

The  Judgment  la  affirmed. 
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OIANT  POWDER  CO.  v.  OREGON  WEST- 
ERN Rl.  CO.  et  al. 

(Si^rane  Ooart  of  OxtgoD,  July  Ut  1011.) 

1.  Raiuioads  ^  150*)— Mkoharicb*  Liens— 
Statutes— REPEAL. 

Ia  O.  Ij.  I  7429,  providiDE  that  one  who 
shall,  as  subooatractor,  materialman,  or  laborer, 
famish  to  any  contractor  to  any  railroad,  any 
fnel,  ties,  materials,  or  other  article,  or  who 
shall  perform  any  wo^  for  soch  contractor, 
shall  luive  a  lien  on  the  property  of  the  railroad 
on  compliance  vith  the  provisions  of  the  act, 
was  intended  to  secure  only  to  laborers,  and 
•thers  furnishing  labor  and  supplies,  meana  of 
«af<»cing  payment  out  of  money  due  the  con- 
tiactor.  and  does  not  replace  and  repeal  I*  O. 
L.  f  7410,  girinr  to  mechanics,  laborers,  and 
mateiiallben  liens  fbr  voA  or  materials  fnr> 
nished  in  the  construction  of  any  building  or 
any  atrocture. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Die.  K  477-604;  DecTDig.  1  169.*] 

2.  RAILB0AD8_a  160*)  —  MRCHANIO'S  LXBlf— 

Matebiau  Fubnished  to  Railboad  Con- 

TRACTOB. 

L.  O.  I*  I  7416,  giving  to  mechanics,  labors 
ers,  and  materialmen  liens  for  work  or  material 
famished  in  the  construction  of  aoy  building, 
bridge,  ditch,  flume,  tunnel,  fence,  machmery, 
or  superstructure,  gives  a  lien  on  railroads  in 
favor  of  one  who  fornisbes  material  therefor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {f  477-501;  Dec  Dig.  {  169.*] 

Appeal  fronl  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Suit  by  the  Giant  Powder  Company,  Con- 
solidated, against  the  Oregon  Western  Rail- 
way Company  and  others.  From  a  Judgment 
for  defbndantB,  plaintiff  appeala  Reversed 
and  ronanded. 

See,  also,  M  Or.  826.  101  Pac.  200. 

At  the  commencement  of  this  suit,  defend- 
ant Oregon  Western  Railway  Company,  an 
Oregon  corporation,  was  raigaged  lu  the  con- 
struction of  a  railroad  from  the  town  of 
Drain,  Or.,  Westerly  to  Winchester  Bay,  in 
Etonglas  county,  a  distance  of  about  50  miles. 
The  C.  E.  Loss  Company,  an  Incorporated 
construction  company  of  California,  had  a 
contract  with  the  railroad  company  for  the 
construction  of  Its  road.  Between  August  10, 
1906,  and  Jannary  10.  1907,  plaintiff  sold 
explosives  to  the  Loss  Company,  which  were 
nsed  In  the  construction  work,  at  the  agreed 
price  of  $6,864.04,  which  has  not  been  paid. 
On  March  13,  1907,  being  within  30  days  aft- 
er the  completion  of  the  grading,  construc- 
tion, and  erection  of  the  road,  and  within 
10  days  after  the  Loss  Company  ceased  work 
thereon,  plaintiff  filed  with  the  county  clerk 
of  Douglas  county  a  notice  of  lien  upon  the 
nllroad  company's  grade  and  right  of  way, 
under  the  general  Hen  law  (section  7416,  L. 
0.  L.).  The  form  and  contents  of  the  no- 
tice are  not.  questioned,  and  plaintiff  brings 
this  suit  to  foreclose  ench  lien.  Demurrers 
to  the  complaint  were  sustained  by  the  clr- 
cidt  oonrt   Plaintiff 'refased  to  plead  for^ 


ther,  and  Judgment  was  rendered  dismissing 
the  salt   Plaintiff  appeals. 

John  F.  iMgm  <J.  C  SUllock,  on  the  brief), 
for  appellant.  W.  D.  Fenton  (R.  A.  Leiter 
and  Coshow  &  Rice,  on  the  brief),  for  Or^ou 
Western  Ry.  Go.  A.  C.  Emmona,  on  the 
brief,  for  0.  B.  Loss  &  Co. 

EAKIN,  G.  J.  (after  stating  the  factir  as 
above).  The  mechanic's  lien  law  of  this 
state,  enacted  In  1885  (section  7410,  U  O.  L  ), 
gives  to  mechanics,  laborer^  and  material- 
men Hens  for  work  or  materials  furnished  in 
the  constmctlon  of  "any  building,  wharf, 
bridge,  ditch,  flume,  tnnuel,  fence,  machin- 
ery, or  aqueduct,  or  any  structure  or  super- 
8tnictnr&"  On  February  25,  1889,  another 
law  was  oiacted,  section  1  of  which  (section 
7429,  L.  O.  L.)  provides  that:  "Any  and  all 
person  or  persons  who  shall  hereafter  as 
subcontractor,  materialman,  or  laborer  fur- 
nish to  any  contractor  to  any  railroad- corpo- 
ration any  fael,  ties,  materials,  supplies,  or 
other  article  or  thing,  or  who  shall  do  or 
perform  any  work  or  labor  for  snch  con- 
tractor In  conformity  with  aoy  terms  of  any 
contract,  express  or  Implied,  which  snch  con- 
tractor may  have  made  with  any  such  rail- 
road corporation,  shall  hare  a  lien  npon  all 
property,  real,  personal,  and  mixed,  of  said 
railroad  corporation ;  provided,  such  subcon- 
tractor, materialman  or  laborer  shall  have 
complied  with  the  provisions  of  this  act, 
but  the  aggregate  of  all  liens  hereby  author- 
ized shall  not  in  any  case  exceed  the 
price  agreed  upon  In  the  original  contract  to ' 
be  paid  by  such  corporation  to  the  original 
contractor.  Nor  shall  such  corporation  be 
liable  for  any  greater  sum  than  the  amount 
then  actually  due  by  such  corporation  to  said 
original  contractor;  and  provided  further, 
that  DO  snch  Iten  shall  take  priority  over  ex- 
isting liens." 

The  lien  provided  for  In  this  act  Is  to  be 
perfected  by  serving  upon  the  railroad  com- 
pany a  notice  of  (he  nature  and  amount  of 
the  lien,  and  the  person  at  whose  request  the 
work  or  supplies  were  furnished.  In  this 
case  the  Hen  is  claimed  to  have  been  filed 
under  the  general  law  of  1885,  and  It  Is  con- 
tended by  defendant:  (1)  That  the  act  of 
1885  does  not  authorize  a  lien  upon  the 
property  of  a  railroad  company ;  and  (2) 
that,  if  originally  it  had  that  effect,  the  act 
of  1889  operates  to  repeal  or  supersede  the 
former  law.  And  these  are  the  only  ques- 
tions raised  by  the  demurrers. 

The  act  of  1889  does  not,  in  terras,  refer  to 
the  former  law ;  but  the  emergency  clause 
states:  "Inasmndi  as  there  Is  now  no  law 
upon  this  subject,  and  It  is  of  Importance  to 
laborers  and  materialmen,  this  act  shall  take 
effect  from  and  after  Its  approval  by  the 
Governor."  ;  And  this  It  to  contended  by  the 
defendant  is  a  legislative  Interpretation  of 
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tbe  former  law,  to  the  effect  that  It  does  not 
apply  to  railroad  constmctiona. 

These  statatee  have  been  before  the  federal 
court  for  conetnictlon  in  two  cases.  Giant 
Powder  Company  t.  Oregon  Pac.  By.  Co.  (C. 
a)  42  irad.  470,  8  L.  R.  A.  m  in  which 
Jndge  Deady  held  liiat  the  law  of  1885  gives 
liens  upon  railroads  to  contractors,  laborers, 
and  materialmen,  for  work  and  material 
famished  in  their  constmctlon,  and  cites 
Forbes  t.  Willamette  Falls  Electric  Co.,  19 
Or.  61,  23  Pac-  670,  20  Am.  St.  Rep.  793,  as 
authority  for  that  constmctlon.  The  same 
qaestlons  were  presented  in  Ban  t.  Colum- 
bia Southern  By.  Co.,  109  Fed.  499,  before 
the  united  States  Circuit  Court,  In  which  It 
was  conceded  that  the  law  of  1885  authorized 
a  lien  upon  railroads  for  work  and  materl- 
fLls  furnished  In  the  construction  thereof,  but 
that  the  act  of  1889  operated  to  repeal,  by 
impUcadon,  that  law,  so  for  as  It  related  to 
railroads.  That  case,  faowerer,  was  taken  to 
the  United  States  Circuit  Court  of  Appeals 
and  \na  there  reversed.  117  Fed.  21,  54  C 
C  A.  407.  The  court,  Judge  Hawley  writing 
the  opinion,  held,  on  the  authority  of  Giant 
Powder  Go;  t.  Ore.  Pac.  By.  Co.,  as  well  as 
upon  tbe  language  of  the  statute  ItBelf,  that 
the  law  of  1885  provides  for  Uens  on  rail- 
roads, and  furUiffir  holding  that  the  act  of 
1889  does  not  supHSede  or  rqieal  by  impli- 
cation the  former  law.  Also  Elliott  adopts 
the  Ttews  of  these  cases  and  says  that  wheth- 
er  the  word  "structure,'*  of  the  law  of  1^, 
win  Include  railroads  will  depend  very  large- 
ly upon,  the  context,  "under  the  maxim  noscl- 
tnr  a  socils,  and  the  phrase  'any  other  struc- 
ture,* has  been  held  to  Include  a  railroad 
when  preceded  by  a  spedflc  enumeration  of 
works  or  proper^  of  a  somewhat  similar 
character."   Elliott  on  R.  R.  (2d  Ed.)  |  1066. 

The  apparent  scope  and  purpose  of  tbe  act 
of  1889  must  be  kept  in  mind  In  determining 
Its  effect  upon  the  law  of  1885.  It  do^ 
not  have  exclusive  application  to  construc- 
tion work,  If  Indeed  It  is 'intended  to  loclude 
such.  It  makes  no  reference  to  the  con- 
struction or  repair  of  the  road,  and  the  fuel, 
ties,  materials,  and  supplies  for  which  the 
lien  Is  given  includes  such  as  are  used  In  the 
operation  of  the  road.  The  Hen  Is  not  \ipon 
tbe  thing  constructed  or  repaired,  as  In  the 
act  of  1885,  but  "upon  all  property  real,  per- 
sonal, and  mixed,  of  the  company."  ,  The 
original  contractor  is  not  Included  among 
those  who  shall  have  the  Hen,  nor  is  the 
railroad  company  or  Its  property  liable  at 
all  events  for  the  debt  for  which  the  lien  Is 
given,  as  in  the  former  statute,  hut  only  to 
the  extent  of  Its  liability  to  the  original  con- 
tractor at  the  time  notice  is  given  to  It; 
and  no  provision  is  made  therein  for  filing 
with  the  county  clerk  a  notice  of  the  lieu 
or  otherwise  giving  any  notice  to  the  public 
or  other  lien  claimants. 

[1]  Tbe  text  Indicates  that  the  law  is  in- 
twded  to  secure  only  to  laborers  and  others 


f  umlshhag  the  labor  and  supplies  to  tbe  eon- 
tractor  the  means  of  enforcing  payment  out 
of  any  money  due  to  him.  Therefore  the  act 
of  1889  does  not  take  the  place  of  the  tbnn» 
law,  but  Is  for  a  different  panose  and  does 
not  give  the  relief  intended  by  the  law  of 
1886. 

Thlb  is  also  tlw  oidnlon  <^  Judge  Hawley 
in  the  Ban  Case,  at  page  84  of  U7  Fed., 
64  a  O.  A.  407.  A  careful  reading  of  section 

I  of  the  act  shows  that  the  emergency  clause 
is  not  an  interpretation  of  the  law  tO.  ISSS, 
but  it  statM  the  fact ;  there  being  no  other 
law  for  snch  a  lien  as  is  here  provided. 
Homh  courts  have  held  that  because  rail- 
roads are  public  service  entJerprises,  therefore^ 
general  lien  lam  are  not  applicaMe  to  them. 
Toi  T.  Kratucky  Union  By.  Co.,  52  Fed.  241, 
3  C.  a  A.  60,  18  L.  B.  A.  805;  Gravrford  v. 
Tllden.  13  Ont  U  Bep.  160;  Id..  7  Am.  & 
E^.  Ann.  Cob.  267.  But  it  Is  nowhere  sug- 
gested that  the  Legislature  may  not  make 
ihem  subject  to  snch  liens.  Nellson  t.  Iowa 
Eastern  By.  Co.,  44  Iowa,  71 ;  Pamsylvania 
Steed  Co.  V.  Potts  Lumber  Co.,  63  Fed.  11. 

II  a  a  A.  11 ;  EUiott  on  B.  B.  (2d  Ed.)  | 
1067.  And  If  tbe  language  of  the  statute  is 
broad  enough  to  Include  them  there  is  no 
reason  why  It  snould  not  be  so  applied.  This 
is  the  holding  In  Dnnavant  t.  Ballroad,  122 
N.  O.  909,  29  S.  E.  837,  altnongh  It  had  been 
previously  held  in  Buncombe  County  Com.  v. 
Tommey.  US  U.  S.  122.  6  Sup.  Ct  626, 1186, 
29  L.  Ed  S05,  that  the  North  Carolina  statnte 
did  not  extend  to  railroads.  In  Hill  et  al.  v. 
La  Crosse,  etc.,  Co.,  11  Wis.  214,  224.  in  speak- 
ing of  the  general  lloi  law.  It  Is  said:  'The 
object  was  to  furnish  a  protection  to  those 
who  expended  their  labor  and  materials  in 
improving  the  property  of  others.   Is  there 
anything  in  public  policy  that  requires,  or 
should  permit,  railroads  to  be  built  at  the 
expense  of  defeating  this  object?  If  there  is, 
we  fall  to  perceive  it  and  shall  rec<«nize  do 
sud)  policy  till  the  Legislature  enacts  it  into 
a  positive  law.   •   •  •  But,  where  a  rail- 
road company  does  come  within  both,  we  feel 
that  we  have  no  authority,  and  certainly 
have  no  disposition,  to  exempt  them  from  Its 
provision."  In  Purtell  v.  Chicago  Forge,  etc. 
Co.,  74  Wis.  132,  42  N.  W.  265,  In  speaking  of 
a  lien  on  a  bridge,  It  Is  said:  "There  Is  no 
public  policy  prevailing  In  this  state  against 
enforcing  a  laborer's  lien  upon  any  bridge  or 
other  structure  of  a  railroad  company,  for 
work  performed  thereon,  no  matter  whether 
such  structure  Is  or  Is  not  part  and  parcel 
of  the  railway,  or  to  what  extent  the  enforce- 
ment of  a  lien  thereon  may  Interfere  with 
or  impede  the  operation  of  the  railway  or 
the  exercise  of  the  company  of  its  corporate 
franchises.     On  the  contrary,  the  public 
policy  of  this  state  Is  to  enforce  such  a  lien, 
and  the  company  operates  Its  railway  and 
uses  its  franchises  subject  to  the  obligation 
to  pay  the  claim  of  the  lienor  as  established 
by  the  Judgment**  On  this  subject;  see  the 
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extuQBtlTe  note  and  collation  of  anthorltles 
In  Crawford  T.  Tilden,  13  Ont  L.  Rep.  16», 
enpra,  at  page  209  of  7  'Am.  &  Eng.  Ann. 
Ca8.  Altbongli  It  Is  Important  that  the  pub- 
lic serrice  by  the  railroad  be  maintained,  tt 
is  not  so  Important  that  It  should  be  done  at 
tiw  expense  of  the  laborers,  contractors,  and 
nLiteiialmen.  and  the  riglit  to  the  Hen  In 
aT>y  caw  shonid  be  made  to  depend  npon 
whether  the  statnte  Is  snfflclently  compre- 
hMisIre  to  Inelnde  them. 

[21  We  have  no  hesitation  In  holding  that 
the  act  of  1885  was  Intended  to  give  a  lien 
niwD  railroads  In  favor  of  the  contractor,  ma- 
terialmen, and  laborers ;  and  that  the  act  of 
l<=-'=9  does  not  repeal  the  former  law  as  to 
railroads  or  exwnpt  them  from  the  operation 
of  It 

The  decree  of  the  lower  court  Is  reversed 
and  remanded  for  farther  proceedings. 


STATE  T.  McDONAI^D  et  aL 

(Snpieme  Coart  of  Oregon.   July  18,  1911.) 
t  APPEAI,  and  E:bROB  n  11)97*)— FOBUGR  De- 
CIBIOS. 

The  decision  of  the  Supreme  Court  upon 
the  name  state  of  facts  on  a  fonuer  appeal  be- 
rompB  the  law  of  the  case. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  48Sfr-4368;  Dec.  Dig.  | 
lOOT,*] 

2,  DEPOsmoNB  (I  89*)  —  iNrmciTT  or  Wir- 

BE88. 

Whether  the  Inflrmity  of  a  witness  when  a 
deposition  was  taken  continued  until  trial,  so  as 
to  make  the  deposition  competent,  is  for  the 
Bonnd  discretion  of  the  trial  court. 

lEd.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  I  256;  Dec.  DigTl  89.*] 

3.  DEPOSmOIf  8    (S    68*)  —  DlSQUALinOATIOlT 
OF  COlOf  IBSIOXEB. 

That  the  commissioner  before  whom  a  dep- 
osition was  taken  hsd,  at  the  instance  of  a 
solicitor.  prevtooBlv .  taken  the  affidavit  of  so- 
other witness  filed  in  the  case,  did  not  disqualify 
tile  ctHomissioner,  though  such  solicitor  was 
present 

[Ed.  Note. — ^For  other  cases,  see  Depositions, 
Ont  Dig.  II  87-89;  Dec.  Dig.  |  53.*] 

1  Descent  ano  Distbibution  (S|  4,  5*)— 

Wn&T  Law  Oovebns. 

As  a  rule,  the  distribution  of  personalty  la 
icoremed  by  the  lex  domicilii  decedentis,  and 
the  descent  of  real  property  by  the  lex  rel  eitffi. 

{Ed.  Note. — For  other  cases,  see  Descent  and 
KitribatloD,  Cent.  Dig.  H  18-22;  Dec.  Dig.  {| 

4,  6.*! 

5.  Bastabds  (H  100,  104*)  —  Pbopbbtt— In- 
hbitancb. 

At  common  law  a  bastard  was  a  child  of 
Dolmly,  and  could  not  be  the  heir  of  aoy  one, 
and  coald  not  have  heirs,  except  of  his  own 
hodr.  bat  the  rule  is  changed  by  L.  O.  L.  8 
7351. 

„[Bd.  Note.— For  other  cases,  see  Bastards. 
Gent  Dig.  ||  2S0-266;  Dec.  Dig.  ||  100. 104.*] 

Appeal  ftwn  (Srenit  Court,  XJnSoa  Gounty; 
3.  W.  SiowleB,  Jn6g». 

Proceedli^  by  tbe  State  agataist  P.  A. 
M^onald,  admlnlBtratcr  <tf  the  estate  of 


John  Morrison,  deceased,  and  otbera.  From 
a  judgment  for  plaintiff,  dtfendants  aiqpeal. 
Affirmed. 

See,  also,  104  Pac.  96T.  106  Pac.  444. 

This  is  an  escheat  proceeding,  brought  un- 
der section  7351,  L.  O.  L.,  Involving  certain 
real  and  personal  property  In  Union  coun* 
ty,  Or.,  owned,  at  the  time  of  hlg  death,  by 
John  Morrison  of  that  county,  who  died  In- 
testate. Tbe  action,  pursuant  to  the  Gover- 
nor's direction,  was  Instituted  on  behalf  of 
the  state  by  F.  S.  Ivanhoe,  attorney  for  the 
Tenth  Judicial  district.  The  amended  in- 
formation was  filed  Aupust  13,  1907,  wherein 
It  is  alleged  that  the  Intestate  left  no  heirs, 
children,  or  widow,  or  any  kindred  capable 
of  inheriting  Ms  property ;  that  William 
Morrison,  Lawrence  JHorrlson,  and  Euphemla 
Krohn,  T.  M.  Rankin,  R.  M.  Rankin.  Geortse 
Rankin,  Ear]  Rankin,  Minnie  Goodman,  aud 
Cora  Joel  claim  to  be  the  owners  of  the 
property,  but  that  none  of  them  are  entitled 
thereto ;  that  tbe  whole  thereof  has  escheat- 
ed to  the  state  of  Oregon. 

The  defendants  William  Morrison,  Law- 
rence Morrison,  and  Euphemla  Krohn  claim 
to  be  the  brothers  and  sister  apd  the  heirs 
of  John  Morrison,  deceased,  and  as  such 
claim  to  be  the  owners  of  three-fourths  of 
the  property,  and  T.  M.  Rankin,  R.  M.  Ran- 
kin, George  Rankin,  Earl  Rankin,  Minnie 
Goodman,  and  Cora  Joel,  as  the  children  of 
Jeanette  Rankin  (nte  Morrison),  deceased,  an 
alleged  sister  of  the  decedent,  claim  to  In- 
herit the  remaining  one-fourth.  Issues  were 
Joined,  and  the  cause  first  tried  before  a 
Jury,  when  a  verdict  was  rendered  In  favor 
of  plaintiff,  and  from  a  judgment  thereon 
defendants  appealed  to  thla  court.  Upon 
the  cause  being  remanded  to  the  trial  court, 
it  was  again  tried  before  a  Jury  and  a  sec- 
ond verdict  rendered  in  favor  of  plaintiff,  a 
Judgment  thereon  rendered,  and  defendants 
appeal.  At  the  first  trial  the  case  was  dis- 
missed as  to  P.  A.  McDonald  and  J.  B. 
Frlswold.  For  a  full  statement  of  the  Issues 
and  former  opinions  In  the  case,  see,  under 
same  tlUe.  66  Or.  419,  448,  103  Pac.  612; 
104  Pac.  967. 

Tnmer  Oliver,  for  apptilants.  F.  S.  Ivan- 
hoe. Dist  Atty.,  and  C.  B.  Oochran,  Special 
Counsel  (Cochran  &  Cochran,  on  the  brief), 
for  respondent. 

BEAN,  J.  (aftw  stating  fbe  facts  as  abore). 
[1]  Numerous  errors  are  assigned  by  the  de- 
fendants, many  of  which  were  before  this 
court  npon  tbe  former  aroeftl.  and  will  be 
passed  without  ctmsldeTatlon,  as  tbe  former 
decisions  npon  the  same  tacts  have  become 
the  law  of  tbe  case.  Stiver  t.  Troy  Laundry 
Co..  41  Or.  141,  «8  Pac.  406. 

It  appears  that  tbe  intestate,  John  Morrl* 
scm,  was  bom  about  Jannary  13,  1833,  at, 
AlTB,  Scotland,  where  be  lived  with  Ann' 
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Morrison,  the  mother  of  Margaret  Shaw,  a 
witness  herein,  until  16  or  17  years  of  age, 
when  he  came  to  America;  that,  nntil  he 
was  about  22  years  ot  age,  he  resided  with 
the  family  of  James  Morrison,  at  Brook- 
fleld,  Ohio,  when  he  came  to  the  Pacific 
Coast;  that  about  1865  be  settled  in  the 
Grande  Ronde  Valley,  Union  county,  and 
died,  without  having  been  married,  in  Port- 
land, Or.,  January  31,  19<». 

It  is  asserted  on  the  part  of  plaintiff  that 
decedent  was  the  Illegitimate  son  of  James 
Morrison  and  one  Catherine  France;  that 
Catherine  France  afterwards  married  one 
James  Lockhart  and  settled  In  New  Zealand, 
where  she  died  In  1879;  while  defendants 
contend  that  decedent  was  the  son  of  James 
Morrison  and  Jeanette  Marshall,  who  after 
bis  birth  intermarried, 'about  the  year  1837, 
thereby,  by  virtue  of  sections  7351,  7352,  L. 
O.  L.,  legitimatizing  such  issue ;  that  defend- 
ants William  Morrison,  Lawrence  Morrison, 
and  Eupbemla  Krohn  are  the  brothers  and 
sister  of  the  whole  blood  to  the  intestate, 
and  that  therefore  they  and  T.  M.  Rankin, 
R.  M.  Rankin,  Earl  Rankin,  George  Rankin, 
Minnie  Goodman,  and  Cora  Joel,  the  chil- 
dren of  Jeanette  Rankin  (nfe  Morrison),  de- 
ceased, an  alleged  sister  of  the  whole  blood 
of  said  intestate,  are  his  lawful  heirs. 

At  the  trial  of  the  cause,  objection  to  the 
reading  of  the  deposition  of  Mrs.  Margaret 
Shaw  waB  made  by  counsel  for  the  defense, 
for  the  reason  that  the  infirmity  of  the  wit- 
ness, prevailing  on  May  19,  1908,  when  the 
deposition  was  taken,  had  not  been  shown  to 
continue  to  the  time  of  the  trial.  Section 
851,  L.  O.  L.,  provides  that  when  a  deposi- 
tion is  taken  under  subdivision  4  of  section 
837,  "before  the  same  can  be  used,  proof 
shall  be  made  that  the  witness  *  •  • 
still  continues  •  •  •  Infirm."  Carter  t. 
^Wakeman,  45  Or.  427,  78  Pac.  362.  The 
testimony  of  Mrs.  Shaw's  attending  physi- 
cian, as  well  as  that  of  another  competent 
physician,  taken  at  the  time  of  the  iaat 
trial  of  the  cause,  clearly  shows  that  she 
had  been  receiving  medical  attention  for 
abont  six  weeks,  and  that  both  physicians 
saw  Mrs.  Sbaw  the  morning  prior  to  the  com- 
mencem^it  of  the  trial;  that  she  was  be- 
tween 70  and  75  years  of  age,  very  nervous, 
and  easily  excited;  that  she  was  unable  to 
walk  up  the  stairs,  and  It  was  believed  prob- 
able that  if  subjected  to  an  examination  on 
the  witness  stand  she  would  undergo  a  col- 
lapse and  suffer  therefrom.  There  is  also 
evidence  tending  to  sbow  that  at  and  prior 
to  the  time  of  the  first  trial  of  the  case  she 
was  Infirm  and  suffering  from  acute  dis- 
ordere. 

[2]  As  held  by  this  court  upon  a  former 
bearing  of  the  cause,  this  is  a  matter  which 
necessarily  would  be  left  to  the  sound  dis- 
cretion of  the  trial  court  Objection  was 
also  made  that  Grace  Landors,  the  commis- 
sioner before  whom  this  d^wsltlon  was  tak- 
en, bad  served  for  a  long  time  as  a  stenog- 


rapher In  the  office  of  cme  of  the  attorneys 
for  plaintiff.  The  motion  does  not  state 
when  she  served  -as  such  stenographer,  and 
the  affidavit  In  support  thereof  Is  silent  upon 
this  (luestlon,  and  It  is  not  shown  that  tlie 
commissioner  was  Incompetent  to  act  as 
such.  Moreover,  while  counsel  for  the  de- 
fense made  objection  to  the  taking  of  tbla 
deposition,  no  objection  on  this  ground  was 
made  at  the  time,  nor  subsequently,  until 
seven  months  afterward.  We  find  no  error 
in  the  admission  of  the  deposition. 

[31  A  motion,  supported  by  affidavit,  was 
filed  to  suppress,  and  objection  was  made  to 
the  reading  of,  the  deposition  of  John  Ricliic. 
From  a  careful  examination  of  the  affidavit 
in  support  of  the  motion,  many  of  the  de- 
tails of  which  ^re  contradicted  by  counter 
affidavits,  and  looklt^  sol^y  to  the  substance 
thereof.  It  appears  that  the  objection  was 
made  upon  the  ground  that  Thomas  Amot, 
Ksq.,  one  of  his  majesty's  jostlcee  of  the 
peace  for  the  county  of  Clackmannan,  Scot- 
land, before  whom  the  deposition  was  taken, 
bad,  at  the  Instance  of  John  Reld,  a  solici- 
tor, previously  takm  the  affidavit  of  John 
Richie,  which  appears  on  file  herein,  and  Is 
of  similar  purport  to  that  of  this  deiKisltlon. 
It  does  not  appear  that  the  commissioner 
ever  acted  In  the  capacity  of  attorney  for 
any  of  the  Interested  parties,  and  we  do  not 
think  that  this  fact  tends  in  any  manner  to 
disqualify  such  commissioner,  and  from  ail 
the  other  matter  contained  In  the  affidavit 
we  think  there  Is  nothing  tending  to  show 
that  the  magistrate  In  any  way  was  incom- 
petent to  act  as  such  commlBsioner.  The  dep- 
osition appears  to  have  been  taken  In  a 
painstaking,  careful  manner,  and  certified  to 
as  required  by  section  842,  L.  O.  L.  The  cer- 
tificate shows  that  It  was  typewritten  by  a 
disinterested  person  under  the  direction  of 
the  commissioner,  and  thereafter  read  and 
signed  by  the  witness.   The  fact  that  John 
Reld,  a  solicitor,  wos  present,  would  not  of 
its^elf  indicate  any  irregularity.   Counsel  for 
defendants   submitted  cross-lnterrogatorles, 
which  were  fully  answered. 

At  the  conclusion  of  plaintiff's  evidence, 
counsel  for  defendants  moved  the  court  for  a 
nonsuit,  mainly  for  the  reason  that  plaintiff 
had  failed  to  show  by  any  competent  evi- 
dence that  John  Morrison  was  an  lllejrltimate 
child.  This  motion,  to  a  large  extent,  was 
based  upon  the  question  of  the  admissibility 
of  the  depositions  of  John  Richie  and  -Mar^- 
ret  Shaw,  and  the  ruling  thereon  practically 
determined  the  motion  for  nonsuit  Tested 
by  the  rules  laid  down,  after  much  painstak- 
ing research  by  Mr.  Justice  Slater  in  the  for- 
mer opinion  In  this  case,  there  was  competent 
evidence  to  be  submitted  to  the  Jury,  both  In 
the  depositions  referred  to  and  the  other  evi- 
dence, and  there  was  no  error  In  the  court 
overruling  the  motion. 

The  statute  of  this  state,  providing  for  the 
escheatment  of  property,  Is  aa  follows: 
"When  any  person  shall  die  Intestate  wtthoat 
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bdra,  lesTlDg  Bnj  real,  persoDal  or  mixed 
property,  interest  or  ^tate  in  this  state,  tbe 
same  shall  escheat  to  and  become  tbe  prop- 
erty of  this  state."  Section  7363,  L.  O.  L. 
Two  Juries,  by  their  verdicts,  have  found 
tbat  John  Morrison.  deceaBed,  was  the  illegit- 
imate son  of  Catherine  France,  and  it  is  not 
shown  that  be  was  legitimatized  b;  tbe  sub' 
sequent  marriage  of  his  father  and  mother. 

[41  This  action  relates  to  the  descent  of 
real  property,  and  the  first  question  is,  By 
what  law  is  It  governed?  As  a  general  prin- 
ciple. It  is  well  eBtahUsbed  tbat  the  distribu- 
tion of  personal  property  ts  governed  by  the 
lex  domicilii  decedentis,  and  tbe  descent  of 
real  property  by  the  lex  rel  sits.  See  note 
to  Irvtog  V.  Ford,  65  L.  R.  A.  177 ;  Van  Horn 
V.  Van  Horn,  107  Iowa,  247,  77  N.  W.  846,  45 
L.  R.  A.  93;  3  Wash.  Real  Property  (6th 
Ed.)  {  1852  ;  5  Cyc  642;  BIyth  v.  Ayree,  96 
Cat  632.  31  Pac.  915,  19  L.  R.  A.  40;  Ross  v. 
Ross.  129  Mass.  243,  37  Am.  Rep.  821.  Es- 
pecially is  this  the  rule  where  the  right  to 
inherit  depends,  not  upon  tbe  status  of  the 
child  as  A  Intimate  child,  but  upon  the  law 
of  descent.  , 

K]  By  Che  rule  of  the  common  law,  a  bas- 
tard was  looked  upon  as  tbe  child  of  nobody, 
and  sometimes  called  flllns  nuUlns;  some* 
times  flUus  popnll.  He  could  not  be  tfee  heir 
ot  any  one:  neither  could  be  have  heirs,  ex- 
cept of  bis  own  body.  Blnckstone  (Lewis' 
Ed.)  455.  459.  In  the  interest  of  justice,  the 
harBh  rule  of  the  common  law  has  been 
cbanged  by  the  statutes  of  many  of  the 
stfltefi.  Oar  statute  In  this  connection  pro- 
vides: 

L.  O.  L.  f  7351:  "An  illegitimate  chUd 
shall  be  considered  an  heir  of  its  motber, 
and  slMll  inherit  or  receive  her  property*  real 
or  perstnul,  in  whole  or  In  part,  as  the  case 
may  be.  In  like  "manner  as  if  such  child  bad 
been  bom  In  lawful  wedlock;  but  such  dilld 
shall  not  be  entitied  to  Inherit  or  receive,  as 
representing  his  mother,  any  property,  real 
or  personal,  of  the  kindred,  either  lineal  or 
collateral,  of  such  motber;  provided,  tbat 
when  the  paroits  of  such  child  have  formal- 
ly married,  and  lived  and  cohabited  as  hus- 
band and  wife,  such  child  shall  not  be  re- 
tarded as  Illegitimate  within  the  meaning  of 
this  act,  altbough  such  formal  marriage  shall 
be  adjudged  to  be  void." 

Section  T3S2:  "If  an  illegitimate  child 
sban  die  Intestate,  without  leaving  a  widow, 
husband  or  lawftd  Issue,  the  proper^,  real 
and  personal,  of  such  Intestate  idiall  Oeacend 
to  or  be  recelTed  by  his  mother;  but  If  after 
tbe  Uitta  of  an  illegitimate  child  the  parents 
thereof  sball  intermarry,  sncb  child  shall  be 
oomidered  legitimate  to  all  Intaits  and  pnr- 

POSML" 


It  will  be  remembered  that  upon  the  trial 
of  this  cause  it  was  admitted  tbat  James 
Morrison,  deceased,  was  tbe  putative  father 
of  the  intestate,  and  the  testimony  tends  to 
show  tbat  the  latter  never  married,  which 
narrowed  the  issues.  The  trial  court,  under 
the  provisions  of  the  statute  quoted  above, 
and  following  the  opinions  heretofore  render- 
ed by  this  court  In  tbis  case,  submitted  tbe 
question  of  fact  fairly  to  tbe  Jury,  and  the 
Jury  rendered  its  verdict. 

This  appeal  was  perfected  and  tbe  tran- 
script and  bill  of  exceptions  prepared  after 
the  amendment  of  November  8,  1910,  to  sec- 
tion 8  of  article  7  of  the  Constitution.  The 
proTlslonB  of  such  section  of  the  Constitu- 
tion, as  amended,  are  therefore  applicable 
hereto.  Darling  v.  Miles,  112  Pac.  1084.  Un- 
der our  Constitution,  tbe  right  of  trial  by 
Jury  in  all  civil  cases  remains  Inviolate.  Sec- 
tion 17,  art  1.  In  the  consideration  of  no 
case  should  tbis  right  be  abridged.  In  Wills 
T.  Palmer  Lumber  Co.,  116  Pac.  417,  this 
court,  speaking  through  Mr.  Justice  Moore, 
announced  the  rule  governing  cases  on  ap- 
peal, since  the  constitutional  amendment  re- 
ferred to,  as  follows:  "Giving  to  tbe  amend- 
ment tbe  liberal  construction  necessary  to 
effectuate  tbe  piiri>08e8  Indicated,  we  believe 
a  fair  interpretation  of  tbe  altered  organic 
law  retnilating  practice  on  appeal  in  this 
court,  demands  a  careful  examination  of  tbe 
entire  record  of  the  trial  of  an  action  nt  law, 
includlug  a  transcript  of  the  testimony 
brought  up  for  review,  and  any  other  mate- 
rial matter,  and,  if  the  Judgment  given  Is 
found  to  be  such  as  should  have  been  render- 
ed in  the  case,  an  affirmance  of  the  deter- 
mination of  the  lower  court  should  follow 
without  adverting  to  or  commenting  upon,  In 
a  memorandum  opinion,  any  trivial  errors 
tbat  may  have  been  committed.  Where,  how- 
ever. It  appears  from  such  examination  tbat 
the  judgment  complained  of  should  be  chang- 
ed, and  It  can  be  determined  what  adjudica- 
tion should  have  been  given,  the  proper  entry 
must  be  made  In  this  court ;  but  if  this  can- 
not be  done  tbe  Judgment  should  be  reversed 
and  the  cause  remanded  for  a  new  trial,  or 
for  sucb  other  proceedings  as  may  be  neoes- 
eary,  not  inconsistent  with  a  written  opin- 
ion, stating  tbe  reasons  for  tbe  conclusion 
reached,  which  should  be  banded  down  In  all 
cases  of  modifications  or  reversals."  Fol- 
lowing this  rule,  after  a  careful  perusal  and 
consideration  of  all  the  matters  submitted 
herein,  we  are  of  the  opinion  that  It  does  not 
affirmatively  appear  there  was  any  prejudi- 
cial error,  or  any  error  that  changed  the  re- 
sult or  verdict  in  this  case. 

The  Judgment  of  the  lower  court  dionld  be 
affirmed,  and  it  la  ao  ordered. 
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STATE  ex  n1.  OREGON  B.  &  KAVIOA- 
TION  CO.  T.  BRADSUAW, 
Clrcait  Judge. 
(Supreme  Court  of  Oregon.  .  July  18,  1911.) 

1.  Mandahus   (S  176*)  —  DeuUBBEB  TO  R£- 
TDBW— SCOPB  OF  INQUIBT. 

Where  an  aJteruAtiTe  writ  of  mandamufi 
recited  that  judgment  in  coademnation  proceed- 
ings instituted  by  petitioner  was  refused,  and 
Bought  to  ctHupel  entry  of  the  same,  and  this 
was  not  denied  by  the  return  on  demurrer  to 
the  return,  the  court  could  only  determine  Its 
sufficiency,  and  not  determine  what  kind  of 
judgment  ought  to  be  directed  by  peremptory 
writ 

[Ed.  Note.— Pdt  other  caaeB,  see  Mandamna, 
Cent.  Dig.  H  302-301;  Dec.  Dig.  f  176.*] 

2.  MaNDAMUB  (|  51*)— ENTBT  of  JnOOMENT— 

Relief  Gbanted. 

Mandamus  will  lie  to  compel  entry  of  final 
judgment  when  a  cause  ia  ripe  for  such  a  con- 
clusioo,  but  its  terms  will  not  be  prescribed, 
the  inferior  court  having  excInaiTO  imwer  in  the 
firat  instance  to  render  some  final  Judgment. 

[Ed.  Note.— For  other  cases,  see  Mandamos, 
Cent.  Dig.  |fi  98-100 ;  Dec.  Dig.  {  Bl.«] 

3.  Mandahus  ({  164*)  —  Coupeltjno  EntIt 
OP  Judgment— Sufficiency  of  Ketobn. 

A  railroad  company  seeking  mandamus  al- 
leged that,  it  having  instituted  condemnation 
proceedings,  a  verdict  was  returned  assessing 
damages  for  the  taking  of  the  land  at  a  certain 
sum,  and  no  judgment  tiad  been  entered,  and 
that  the  court,  on  demand,  refused  to  enter 
judgment,  and  that  petitioner  desired  to  appeal 
from  the  judgment  to  be  pronounced,  a  return 
that  the  court  was  not  authorized  to  enter  the 
judgment  asked  for  or  any  judgment  <^  said 
Tourt  save  and  except  the  order  which  was  en- 
tered (not  showing  what  order  was  entered)  and 
could  not  lawfully  enter  the  judgment  asked  for 
because  of  tbe  provisions  of  the  Constitution 
and  laws  of  the  state  prohibiting  said  judgment 
because  the  money  assessed  as  the  damages, 
was  never  paid  into  court  as  required  by  law, 
was  not  a  sufficient  return,  for  while  it  may 
have  shown  that  the  court  could  not  enter  the 
Judgment  asked  for,  it  did  not  show  a  justifioa- 
tlon  of  tbe  refusal  as  alleged  in  the  writ,  as,  so 
far  as  tbe  record  disdosed,  the  court  could 
enter  some  final  judgment 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Cfent  Dig.  li  344-360;  Dec.  Dig.  S  164.*] 

Original  proceedings  for  mandamns  hj  tbe 
State,  on  the  relatioo  of  tbe  Oregon  Railroad 
&  Navigation  Company,  peUtloDM*,  against 
W.  L.  Bradshaw,  Judge  of  the  Circuit  Court 
for  Waaco  Count;.  Demnner  to  the  return 
snatalned,  with  leare  to  defendant  to  amend. 

By  the  Inittatlre  process  at  the  general 
election  In  November,  1010,  the  Constitution 
of  this  state  was  bo  amraded  that  tbe  Su- 
preme Conrt  may  In  its  own  discretion  take 
original  Jurisdiction  In  mandamus  proceed- 
ings. Under  the  sanction  of  this  amendmait 
and  proceeding  according  to  the  direction  of 
section  614,  L.  O.  L.»  the  Chief  Justice  of 
this  court,  upon  the  petition  of  the  Oregon 
Railway  &  Navigation  Company  issued  an 
altematlve  writ  of  mandamnB,  directed  to 
the  circuit  court  of  the  state  of  Oregon  for 
the  county  of  Wasco  and  to  Hon.  W.  L. 
Bradshaw,  its  presiding  Judge,  the  recitals 


of  which  are  as  foHow:  ''Whereas,  ft  tau 
been  made  snflBdently  to  appear  to  our  said 
court  the  affidavit  of  the  petitioner  here- 
in, the  Or^n  Railroad  &  Navigation  Com- 
pany, that  heretofore  there  was  begun  in  the 
Bald  circuit  conrt  of  tbe  state  of  Oregon  for 
the  county  of  Wasco  an  action  bjr  tbe  said  pe- 
titioner against  I.  H.  Taffe  and  H.  B.  TaCTe,  bis 
wife,  and  the  Cdllo  Improvement  Company, 
for  the  oondonnatloB  of  certain  lands  then 
andnowlyii^ln  the  county  of  Wasco,  steteof 
Oregon,  and  that  In  said  action  such  proceed- 
ings have  beoi  had  as  that  heretofore,  and  on 
the  2Sth  day  of  June,  1910,  a  vodlct  ma  re- 
turned In  tbe  said  cause  assessing  damages 
for  the  taking  of  the  said  lands  at  tbe  sum 
of  $11,000.00;  and,  whereas,  it  has  been  suf- 
ficiently made  to  appear  to  onr  said  conrt 
that  no  Judgment  has  been  entered  hi  tbe 
said  cause,  and  that  on  tbe  12th  day  of  Sep- 
tember, 1910,  and  upon  demand  thereto  by 
tbe  plaintiff  in  the  said  action,  the  Oregon 
Railroad  ft  Navigation  Company,  yon.  the 
said  circuit  court  of  the  state  of  Oregon  for 
the  county  of  Wasco,  refused  to  eater  Judg- 
meat  In  the  said  cause;  aiqd  It  now  being 
made  sufficiently  to  appear  that  no  Jndficment 
win  be  entered  in  the  said  cause  except  by 
the  command  of  onr  said  court;  and.  where- 
as, it  Is  sufficiently  made  to  appear  by  the  said 
affidavit  of  the  petitioner  that  the  petitioner 
desires  to  appeal  from  tbe  Judgment  to  be 
pronounced  in  tbe  said  cause." 

The  command  of  the  writ  was  that  upon 
service  of  tbe  same  upon  tbe  court  it  cause 
to  be  oitored  a  Judgmmt  in  the  action  there- 
in described,  or  show  cause  why  the  same 
had  not  been  done.  The  retnm  to  tbe  writ 
Is  In  tbe  following  language:  "That  the 
said  court  was  not  authorized  to  ent»  the 
Judgment  asked  for  or  any  Judgment  of 
said  court,  save  and  except  tbe  order  whlcb 
was  entered  and  could  not  lawfully  enter  the 
Judgment  asked  for  because  of  the  provisions 
of  the  Constitution  and  laws  of  the  stote  of 
Oregon  prohibiting  said  Judgment,  and  be* 
cause  the  sum  of  money  aasessed  by  tbe  Jury 
In  said  case  as  tbe  damage  for  the  taking  of 
said  strip  of  property  was  never  paid  Into 
court  as  required  by  law  and  by  tbe  Consti- 
tution of  the  state  of  CMregon."  The  petition* 
«  filed  a  gweral  demnrrw  to  this  return. 

W.  W.  Cotton  and  Snow  ft  McCamant,  tat 
petltlonw.  Bainett  ft  Sinnott,  for  respmd- 
ent. 

BURNBTT,  J.  (after  stating  the  fftcia  as 
above).  [11  Under  section  600,  U  O.  L,.  f» 
the  purposes  of  this  ease,  the  writ,  tbe  return, 
and  the  demurrer  constitute  the  pleadings. 
Although  the  argument  at  the  hearing  went 
larg^  Into  what  kind  of  Judgnmt  ought 
to  be  directed  by  a  peronptory  writ,  it  is 
not  stated  in  tbe  alternative  writ  what  wm 
the  terms  of  the  Jut^moit  demanded  by  the 
petitioner.  On  tbe  other  hand.  In  the  return 
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it  allades  to  an  order  which  was  entered 
wlt&oat  recltlns  Ita  tenoB.  On  tbe  demurrer 
ire  can  only  determine  the  snfBclency  of  tbe 
return.  The  writ  recites  that  Judgment  was 
itfDBed  and  this  Is  not  denied.  The  question 
is  whether  a  sufficient  excuse  has  been  given 
for  not  proceeding  to  some  determination  of 
tbe  action  deBcrit)ed  In  tbe  writ 

[2]  Mandamus  will  He  to  compel  some  final 
judgment  when  a  cause  Is  ripe  for  such  a 
cDodosion;  but  its  terms  will  not  be  pre- 
scribed by  the  court  Issuing  the  writ  The 
Inferior  court  has  the  exclusive  power  in 
tbe  first  instance  to  render  some  final  deci- 
sion, whether  the  same  be  right  or  wrong, 
when  considered  upon  appeal  or  other  di- 
rect attack.  Therefore,  while  a  superior  court 
will  direct  that  some  Judgment  be  entered.  It 
will  not  attempt  to  dictate  what  particular 
determination  shall  be  spread  upon  the  rec- 
ord. 2  Spelling  on  InJ.  and  Ex.  Rem.  IS 
13S8, 1391,  1395,  1405,  1407;  State  ex  rel.  t. 
Eldn,  140  Ho.  G02,  41  S.  W.  895;  GaL  Pine 
Box  &  liUmbOT  Co.  T.  Mogan,  IS  Cal.  App.  66, 
108  Pac.  S82. 

It  Is  provided  In  section  6830,  L.  O.  L.. 
that  an  action  for  condemnation  of  land  by 
virtue  of  the  power  of  eminent  domain  "shall 
be  conmienced  and  proceeded  Into  final  de- 
termination In  the  same  manner  as  an  action 
at  law,  except  as  in  that  title  of  the-  Code  Is 
otberwlse  specially  provided."  In  section  201, 
L.  0.  U,  it  is  provided  that  "If  the  trial 
be  by  jury,  Judgment  shall  be  given  by  the 
court  la  conformity  with  the  verdict  and  so 
entered  by  the  clerk  within  the  day  on  which 
tbe  verdict  Is  returned."  Tbe  only  provision 
larj-ing  this  rule  In  actions  for  tbe  condem- 
nation of  land  Is  found  In  section  6866,  L. 
0.  L. :  "Upon  payment  Into  court  of  tbe  dam- 
ages assessed  by  tbe  Jury,  the  court  shall 
give  Judgment  appropriating  the  lands  •  •  • 
to  the  corporation  and-  thereafter  the  same 
pball  be  the  property  of  such  corporation." 
Tbe  end  to  be  attained  in  actions  of  this 
kind  is  not  the  recovery  of  the  mon^  but 
tbe  condemnation  and  passing  of  the  title  to 
land.  The  payment  of  the  money  assessed  as 
damages  by  the  Jury  Is  a  condition  precedent 
to  the  Judgment  in  favor  of  tbe  plaintiff  In 
ncfa  actions;  otherwise,  the  action  shall 
proceed  as  any  other  action  at  law. 

Section  18*  art  1,  of  tbe  state  Gonstitntlon, 
declares:  "Private  propwty  shall  not  be  tak- 
en for  public  use  nor  the  particular  services 
of  any  man  be  draianded  without  Just  com- 
peneatlon;  nor  except  la  case  of  tbe  state 
without  such  compensation  first  assessed  and 
tendered."  It  Is  said  In  section  4  of  article 
U  of  the  Constitution:  "No  person's  prop- 
erty sball  be  taken  by  any  corporation  under 
antbortty  of  law  without  compensation  bo> 
ing  first  made  or  secured  In  such  manner  as 
may  be  preecrllMd  by  law."  No  provision 
has  beta  made  for  merely  securing  compen- 
sation for  taking  property  under  the  right  of 


eminent  domain,  but  it  Is  provided  in  section 
6830,  L.  O.  L.,  that  "no  appropriation  of 
private  property  shall  be  made  until  com- 
pensation be  made  therefor  to  the  owner 
thereof.  Irrespective  of  any  increased  value 
thereof  by  reason  of  the  proposed  improve- 
ment by  such  corporation,  in  the  manner 
hereinafter  provided." 

It  may  be  well  said  that  under  these  pro- 
visions of  the  Constitution  and  statutes  upon 
the  subject,  the  return  to  the  writ  furnishes 
a  sufficient  excuse  for  not  rendering  final 
Judgment  In  favor  of  the  plaintiff  appropriat- 
ing to  it  tbe  land  which  It  desires  for  its 
puri)oseB,  but  it  does  not  show  any  reason 
why  some  other  final  Judgment  should  not 
be  rendered.  On  the  return  of  the  verdict 
In  the  action  for  the  appropriation  of  the 
land,  tbe  cause  was  ripe  for  Judgment  If 
the  plaintiff  desired  It  to  be  In  Its  favor  as 
demanded  In  its  complaint,  It  could  have  had 
the  same  by  paying  the  money  into  court  for 
tbe  use  of  defendants.  Then,  too,  as  In  any 
other  action  at  law,  if  the  plaintiff  falls  to 
meet  the  conditions  precedent  to  Judgment 
In  Its  favor,  a  dismissal  of  the  action  is 
among  tbe  possibilities  of  the  litigation. 
Section  170,  L.  O.  defines  a  Judgment  to 
be  "the  final  determination  of  the  rights  of 
tbe  parties  In  the  action,"  In  the  language 
of  Chief  Justice  Wright  in  Kramer  v.  Reb- 
man,  9  Iowa,  114:  "At  law  the  judgment 
Is  yea  or  nay  for  one  party  and  against  the 
other,  and  recognizes  no  liens,  awards,  nor 
execution  against  specific  property,  unless 
when  tbe  proceeding  Is  in  rem;  but  simply 
contains  the  conclusion  of  the  law  upon  the 
facts  proved,  and  leaves  tbe  party  to  his 
legal  or  appropriate  writ  or  process  to  en- 
force it." 

[3]  We  cannot  here  Indicate  what  form  of 
Judgment  the  circuit  court  staouM  enter  un- 
der the  circumstanees  of  the  case  as  disclosed 
by  the  writ  for  that  would  be  to  exercise  ap- 
pellate Jurisdlctl<ni  In  advance  of  the  deci- 
sion of  the  drcnlt  court;  but  we  do  hold 
that  tbe  retam  to  the  writ  Is  not  a  complete' 
Justification  of  the  conduct  of  the  circuit 
court,  as  narrated  In  the  writ,  and  that  so 
far  as  the  record  before  us  now  discloses, 
the  circuit  court  should  enter  some  final 
Judgment  In  the  action. 

The  denrarrer  to  the  return  is  sustained 
with  leave  to  the  defendants  to  ammd  if 
they  shall  be  so  advised. 


NATIONAL  AUTOMATIC  FIRE  ALARM 
00.  OF  OREXJON  v,  CITY  OF  PORT- 
LAND et  al. 
(Supreme  Court  of  Oregon.  July  11, 1911.  On 

Motion  for  Rehearing,  Aug.  1,  1911.) 
1.  MuNiciPAi,  GOBPOBATiOMS  ({  1035*}--Con- 
TBACTS— Consideration— Evidence. 

In  an  actioTi  by  tbe  owneis  of  a  fire  alarm 
designed  to  fnmlsh  private  parties  with  means 
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(Or. 


of  giving  alann  to  prsvent  deteodant  cit?  from 
diBconnectinr  the  wires  of  plaintiff  company 
from  tbe  overhead  alarm  Bystem  of  the  city,  ev- 
idence held  insufficient  to  show  that  plaintiff 
gave  and  tbe  city  accepted  certain  fire  alarm 
boxes  as  a  consideration,  or  that  tiie  plaintifTa 
action  in  establishing  its  alarms  constituted  any 
consideration,  for  an  alleged  licenae  to  make 
such  connection. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig,  g  lOiS.*] 

2.  Municipal  Cobporations  (J  244*)— Con- 
TBACTs — Offer  and  Acceptance. 

Where  the  owners  and  operators  of  an  elec- 
tric contrivance  designed  to  furnish  private 
pnrties  with  means  of  givini;  alarms  of  fire  as  an 
adjunct  to  tbe  general  alarm  system  of  a  city, 
addressed  a  communication  to  the  board  of  fire 
commlssioDers,  statinir  its  desire  to  install  its 
system,  and  the  record  of  tbe  board  of  fire  com- 
missioners shows  that  it  was  agreed  that  if, 
after  a  thorough  investigation  by  the  chief,  the 
system  was  deemed  advisable,  it  would  be 
adopted,  and  a  later  record  showed  that  it  was 
ordered  that  the  board  enter  into  a  contract 
with  the  fire  alarm  company  for  a  system  of 
auxiliary  alarms,  "said  contract  to  be  satis- 
factory when  submitted.*'  the  action  of  the  su- 
perintendent of  the  city's  fire  alarm  company  in 
connecting  such  private  alarms  with  the  wires 
of  the  city  did  not  complete  a  contract;  no 
written  CMitract  having  ever  been  sabmitted  or 
no  time  specified  or  terms  made  as  to  the  man- 
ner of  connection  or  regulation. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  %  244.*] 

3.  Municipal  Cobpobatiorb  g^219*)— Repbb- 

SENTATIOnS    BT    AOENTS  —  E^OWUDOB  OP 

AtTTHoaiTT. 

A  person  dealing  with  the  af;ent  of  a  public 
corporation  must  know  the  authority  of  such 
agent,  as  it  is  provided  by  the  law  establishing 
the  corporation. 

[Bd.  Note.— For  other  cases,  ap«  Municipal 
Corporations,  Cent.  Dig.  g  581;   Dec.Dig.  §  lil9.»] 

4.  Municipal  Corporations  (S  683*)— Right 
TO  Use  Street— License. 

An  alleged  license  to  a  company,  owning; 
and  operating  a  contrivance  designed  to  furnish 
private  parties  with  the  means  of  giving  alarms 
of  fire,  to  connect  with  the  general  alarm  sys- 
tem, could  not  be  upheld  on 'the  olnim  that  such 
owner  had  the  same  right  as  any  citizen  of  the 
city  to  spring  an  alarm  in  case  of  fire  and  us- 
ing the  city's  fire  alarm  for  that  purpose,  as  a 
citizen  has  no  snch  vested  right. 

[Ed.  Note,— For  other  cnsps,  see  Municipal 
Corporations,  Dec,  Dig.  |  6S3.*] 

5.  Municipal  ConronATiosts  (§  683*)- Pbop- 
EBTT— Right  to  Use— License. 

Mere  acquiescence  on  the  part  of  city  au- 
thorities In  the  act  of  plaintiff  in  establishing 
its  posiwssimi  of  and  using  tbe  city  telegraph  as 
an  adj\inct  of  Its  business  in  operation  of  a  pri- 
vate fire  alarm  system  would  not  support  a  li- 
cenae. 

lEd,  Note.— For  other  cnses.  see  Municipal 
Corporations,  Dec,  Dig.  8  683.  •] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  John  S.  Coke,  Judge. 

Action  by  the  National  Automatic  Fire 
Alarm  Company  of  Oregon  against  the  City 
of  Portland  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Reversed, 
and  dlamlsBBl  ordered. 

Tbe  plaintiff  corporatUm  Is  the  owner  and 
operator  of  an  electric  contrivance  designed 


to  farnlsta  private  parties  wlQi  a  means  of 
glvliv  alarms  of  fire  as  an  adjunct  to  tbe 
general  alarm  systnii  of  cities.  Deedrlnff  to 
attach  its  device  to  the  dectrlc  fire  alarm 
apparatus  of  the  city  of  Portland,  the  plain- 
tiff,  on  Angnst  0,  1902,  addressed  this  com- 
munication to  tbe  board  of  fire  commlBslon- 
ers:  "We  desire  to  establish  in  addition  to 
our  antomatic  apparatus  a  Byetem  of  auxil- 
iary Are  alann  boxes.  To  install  a  plant  of 
this  kind  so  as  to  give  good  and  «fflci«it 
service,  it  is  necessary  that  we  shall  t>e  per- 
mitted to  auxillarlze  the  said  alann  boxes, 
and  we  respectfully  ask  permission  to  In- 
stall and  operate  a  system  of  this  kind." 
This  communication  was  laid  on  the  table  at 
a  meeting  of  the  board  of  Are  commissioners 
held  September  2, 1002.  On  November  5, 1903, 
the  record  of  tbe  board  of  fire  commissioners 
shows  that  "the  communication  from  tbe 
National  Antomatic  Fire  Alarm  Company, 
laid  on  the  table  September  6th,  was  taken 
up,  and  Secretary  Goode  and  Agent  Coffee 
appeared  before  the  board.  After  a  full  dis- 
cussion of  the  subject-matter  of  the  com- 
mnnlcation,  it  was  agreed  that,  if  upon  thor- 
ough Investigation  by  the  chtef  and  super- 
intendent of  the  fire  alarm  telegraph  It  was 
deemed  advisable,  the  system  of  auxiliary 
fire  alarm  boxes  should  be  adopted  by  this 
d^artment"  The  next  and  only  rMnalnlnf; 
record  relating  to  the  matter  appears  In  the 
journal  of  the  commissioners  on  January  5, 
1903,  as  follows:  "On  motion  of  Commls- 
siouer  Everdtng,  it  was  ordered  that  the 
board  enter  into  and  make  a  contract  with 
the  National  Automatic  Fire  Alarm  Company 
for  a  system  of  auxiliary  fire  alarm  boxes, 
said  contract  to  be  satisfactory  when  sub- 
mitted." The  board  of  fire  commissioners 
here  referred  to  was  an  adjunct  of  the  sys- 
tem of  government  of  the  city  of  Portland 
under  tbe  charter  of  1S98,  embodied  in  the 
act  to  Incorporate  tbe  city  of  Portland  and 
to  provide  a  charter  therefor  and  for  tbe 
repeal  of  all  acts  or  parts  of  acts  in  conflict 
therewith,  filed  In  the  office  of  the  Secretary 
of  State  October  17,  189S.  Sp.  Laws,  IWS. 
p.  101.  Under  chapter  10,  S  ST.  of  that  act, 
the  IxMird  of  fire  commissioners  had  "full, 
complete  and  exclusive  po\ver  and  authority 
on  behalf  of  the  city  to  perform  all  executive 
functions  of  the  city  in  the  organisation, 
mntiagement  and  control  of  the  fire  deitart- 
ment  of  said  city  and  all  powers  and  the 
duties  Incident  to  or  connected  with  the  ap- 
pointment, regulation  and  govemm^t  of  the 
fire  department  of  .said  city  shall  be  exclu- 
sively vested  in  said  iward."  Further,  under 
section  89,  it  was  "made  their  duty  wlttiin 
the  said  city  of  Portland  to  orgtmize,  govern 
and  maintain  for  ^Tectlve  service  tbe  fire  de- 
partment of  the  dty  of  Portland  •  •  •  and 
to  provide  and  maintain  suitable  apparatus 
""r  extinguishment  of  fires  and  the  protection 
of  property  endangered  thereby."   The  board 
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was  also  required  to  hold  their  stated  meet- 
ings at  such  times  as  they  should  fix  upon 
by  Tote  at  a  room  to  be  provided  for  by  the 
common  council  and  to  keep  a  record  of  all 
tbelr  proceedings.  Section  88.  The  testi- 
mony shows  that  some  officer  of  the  plaintiff 
compnny  was  present  at  the  meetings  of  the 
board  of  fire  commissioners  above  referred 
to  and  h«d  full  knowledge  of  the  action  of 
tbe  board.  No  further  steps  looking  to  the 
formation  of  a  contract  were  ever  taken  ei- 
ther on  behalf  of  the  plaintiff  or  of  the  dty. 
Without  further  order  or  action  of  the  board, 
bonrerer,  the  superintendent  of  the  fire 
alarm  telegraph,  an  employ^  of  the  board 
and  afterwards  superintendent  of  the  plain- 
tiff company,  attached  the  wires  of  the  city 
tclei^phlc  fire  alarm  to  the  boxes  of  the 
plaintiff  company.  None  of  these  boxes  were 
established  in  tbe  streets  of  the  defendant 
fily  until  after  the  board  of  flre  commlBsIon- 
ers  had  ceased  to  exist;  the  charter  under 
whicli  they  had  authority  having  been  su- 
Krseded  by  the  present  charter  voted  upon 
at  the  election  in  June,  1902,  and  which 
went  bito  ^ect  January  23,  1903.  From 
time  to  time  as  its  business  and  patrons  In- 
creased the  plaintiff  continued  to  establish 
its  boxes,  until  a  total  of  25  were  installed 
in  various  parts  of  the  dty  of  Portland,  and 
all  of  these  were  connected  with  the  city 
fire  alarm  tel^raph.  The  mnnicipallty  aft- 
ern-ards  determined  to  abandon  the  overhead 
V  ire  system  in  certain  districts  of  the  town 
nnd  to  adopt  underground  conduits.  In  pur- 
suance of  that  purpose,  the  officers  In  charge 
of  the  flre  department  were  proceeding  to 
disconnect  the  wi^es  of  the  plaintiff  company 
from  the  overhead  wires  and  to  take  down 
tlie  overhead  system.  To  prevent  that  ac- 
tion this  suit  was  Instituted.  In  addition  to 
a  general  denial,  the  defendants  interposed 
a  defense  that  the  board  of  flre  commission- 
ers had  no  power  to  enter  into  a  contract 
such  as  is  allied  by  the  plaintiff,  and,  fur- 
ther, that  the  contract  Is  void,  not  being  in 
writing  as  required  by  the  dty's  charter. 
The  circuit  court  granted  a  preliminary  in- 
junction, which,  after  hearing  the  suit,  was 
made  perpetual,  and  the  defendants  ap- 
Itonled. 

Frank  S.  Grant  and  Wm.  C  Benbow,  for 
appellants.  KoUock  &  Zollinger  and  H.  W. 
Hogne^  for  reepimdent. 

BURNETT.  J.  (after  stating  the  facts  as 
above).  The  prlocipal  questioa  to  be  deter^ 
aihied  ifl  whether  the  acts  her^before  re- 
lated amount  to  a  license  in  favor  of  the 
plaintiff  which  the  courts  should  sustain  by 
popetual  lAjuoctioD.  It  is  centoided  on  be- 
half of  tbe  plaintiff  that  it  relied  upon  the 
actlM  of  the  board  of  flre  commissioners 
and  in  pursnance  thereof  expended  lai^ 
sanu  ot  money  amounting  to  upwards  of 
ilSjOOO  in  tlie  prosecution  of  its  business  and 
the  InstaUatlon  of  Its  ^attm,  and  that  on 


account  of  this  it  acquired  a  license  which 
is  Irrevocable  and  cannot  be  disturbed  by 
any  action  ot  the  city. 

It  is  beyond  question  that  there  were  ne- 
gotiations looking  to  tbe  end  sought  by  the 
plaintiff.  In  Falls  City  Lumber  Company 
V.  Watkins,  63  Or.  212,  99  Pac.  884,  Justice 
Eakln  says:  "If  there  were  negotiations 
pending  for  a  way,  between  Smith  and  the 
lumber  company,  and  the  flume  was  con- 
structed before  the  consummation  of  the 
agreement,  this  was  not  sufficient  to  consti- 
tute a  parol  license.  When  both  parties  act 
with  knowledge  that  a  license  Is  sought,  and 
tbe  Improvement  Is  made  before  the  license 
is  ol:taIned,  it  will  be  at  the  risk  of  the 
party  making  It;  but  no  license  can  be  im- 
plied therefrom.  The  Irrevocability  of  a 
parol  license  or  the  application  of  equitable 
estoppel  proceeds  upon  the  ground  of  pre- 
venting fraud  and  depends  upon  some  con- 
duct of  the  licensor  which,  if  permitted  to 
deny,  will  amount  to  fraud  upon  tbe  li- 
censee. This  court  has  frequently  defined 
an  Irrevocable- license,  recognizing  three  es- 
sential elements,  tIs.:  The  license  must  be 
upon  some  consideration  paid  by  the  licensee 
or  some  ben^t  accruing  to  the  licensor ;  there 
must  be  an  oral  agreement  therefor;  and 
Improvements  or  expenditure  in  reliance 
thereon." 

We  win  first  Inquire  whether  a  considera- 
tion was  paid  by  plaintiff  or  passed  between 
It  and  the  city  for  the  alleged  license.  Leav- 
ing out  of  the  question  the  fact  that  there 
is  no  record  evidence  of  the  acceptance  by 
the  city  of  the  boxes,  we  will  examine  the 
oral  testimony  on  that  subject  This  tends 
to  show  that  in  negotiations  about  the  sub- 
ject the  chief  of  the  fire  department  ar- 
gued that  the  boxes  when  established  in  the 
streets  should  become  the  prcqierty  ci  the 
city,  and  that  officers  of  the  plaintiff  com- 
pany acceded  to  that  element  of  tbe  negotia- 
tions. In  support  of  its  contention  that  the 
city  accepted  the  boxes  as  its  pr6perty,  the 
plaintiff  introduced  in  evidence  certain  pages 
of  the  munldpal  reports  of  the  city  of  Port- 
land for  several  years,  beginning  with  tbe 
year  1003,  showing  that  the  superintendent 
of  the  fire  alarm  telegraph  furnished  a  list 
of  signal  boxes  which  gives  "auxiliary  fire 
alarm  numbers  that  are  sent  in  by  the  Port- 
land Automatic  Flre  Alarm  Company,"  and 
the  numbers  and  locations  of  certain  boxes. 
The  plaintiff  maintains  that  thte  proves  tiiat 
the  property  In  the  boxes  In  question  passed 
to  the  city,  and  that  it  also  shows  that  the 
dty  accepted  the  boxes  as  such  considera- 
tion. However,  in  the  same  list  of  signal 
boxes  are  sundry  others,  said  to  be  owned 
by  the  Portland  Consolidated  Railway  Com- 
pany, the  Oeorge  Alnslie  Company,  Multne- 
mah  County,  the  Hotti  Portland,  tbe  Ore- 
gon Water  Powor  &  Railway  Company,  and 
Standard  Oil  Company.  Moreover,  the  box- 
es ref  wred  to  in  the  report  are  those  of  the 
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Portland  Aatomatlc  Bin  Alarm  Gominiiy, 
and  not  tbe  National  Automatic  Fire  Alarm 
Company.  The  evident  purpose  of  the  re- 
ports in  question  was  to  give  inttnmatlon  of 
places  where  flre  alarms  might  be  turned  in, 
and  does  not  constitute  an  admlsdon  that 
any  of  the  boxes  are  the  property  of  tbe 
dtgr  ot  Portland.  Still  further,  without  ref- 
erence to  the  city,  It  was  necessary  for  the 
plaintiff  company  to  estaDlish  those  my 
boxes  for  the  prosecution  of  its  business, 
and  the^  were  quite  as  much  for  its  own 
eottrenlmce  as  for  the  convoiience  ot  the 
city. 

[1]  It  cannot  be  said,  therefore,  that  the 
action  of  the  plaintiff  in  establishing  the 
boxes  constituted  any  consideration  for  the 
allied  license.  No  other  consideration  is 
even  Intimated  in  any  of  the  testimony. 

Was  there  an  oral  agreement  for  any  li- 
cense? Laying  aside  the  question  that  the 
board  of  flre  commissioners  had  no  authori- 
ty to  make  a  contract,  also  disregarding  the 
requirement  of  the  charter  that  the  board 
should  keep  a  record  of  its  proceedings,  and 
considering  the  plalntltF  on  the  one  hand  and 
the  city  on  the  other  as  natural  persons  doing 
the  same  acts  before  mentioned,  it  is  plain 
that  they  contemplated  further  action  before 
a  contract  was  established,  and  that  nothing 
more  has  been  shown  than  mere  n^tlatlons. 

[2]  The  last  utterance  of  tbe  board  was 
that  It  enter  into  and  make  a  contract  with 
the  plaintiff  for  a  ^tm  of  auxiliary  flre 
alarm  boxes;  "said  contract  to  be  satisfac- 
tory when  submitted."  No  contract,  however, 
was  ever  submitted.  It  Is  plain  from  that 
language  that  the  minds  of  the  parties  had 
not  fully  and  finally  met  upon  any  distinct 
proposition.  The  plaintiff  was  not  bound  to 
do  anything.  For  that  matter.  It  was  left  at 
liberty  to  withdraw  its  systrai  of  auxiliary 
flre  alarms  at  its  pleasure.  No  time  was 
specified  for  the  life  of  such  a  contract;  no 
terms  were  agreed  upon  as  to  when  or  in 
what  manner  the  wires  could  be  connected 
with  the  system  of  the  dty  or  how  it  should 
be  managed  or  controlled,  whether  by  tbe 
dty  or  by  the  plaintiff.  The  oral  testimony 
of  the  witnesses  Fliedner,  Everding,  and 
Campbell,  the  two  formw  being  flre  commis- 
sioners and  the  latter  tbe  chief  of  tbe  flre 
dei)artm«it,  all  shows  that  it  was  understood 
and  agreed  that  a  written  contract  should  be 
prepared' and  submitted  hy  the  plaintiff  be- 
fore the  transaction  should  be  considered 
closed. 

"Where  parties  are  merely  ne^tlating  as 
to  the  terms  of  an  agreement  to  be  entered 
into  between  them,  there  Is  no  meeting  of 
minds  while  such  agreement  is  Incomplete. 
Thus,  where  they  int^d  that  their  verbal  ne- 
gotiations shall  be  reduced  to  writing  as  th« 
evldwce  of  the  terms  of  their  agreement, 
there  is  nothing  binding  upon  them  until  the 
writing  Is  executed."  0  Cjc.  280;  Wills 
Carpenter,  75  Md.  80.  2B  Aa  41fi;  Shepard 
7.  Carpenter,  M  Minn.  168,  60  N.  W.  806; 


Sibley  T.  Felton,  156  Mass.  273,  81  N.  B.  10; 
Hodges  T.  Sublett.  91  Ala.  S88.  8  South.  800; 
Spinn^  T.  Downing,  108  Cal.  666,  41  Pac 
707 ;  Ferre  Canal  Go.  v.  Burgin.  106  Ul  300. 
30  South.  863;  Edge  Moor  Bridge  Works  t. 
County  of  Bristol.  170  Mass.  628,  49  N.  E. 
918 ;  McDonald  T.  Bewick,  51  Mich.  79,  10  K. 
W.  240;  People's  B.  B.  t.  Memphis  B.  B-,  10 
WaU.  88,  19  U  Ed.  844. 

Within  the  doctrine  of  Falls  City  Lumber 
Company  v.  Watklns,  supra,  yrhatever  the 
plaintiff  did,  under  these  drcnmstancea.  In 
establlsblDg  Its  flre  alarm  system,  it  did  at 
Its  own  risk.  The  validity  of  its  license  de- 
pends upon  the  act  of  the  Buperlntendoit  of 
the  dty's  flre  alarm  telegraph,  afterwards  its 
own  superintoident^  in  connecting  the  clt; 
system  with  the  boxes  of  the  plaintiff.  If  he 
had  been  the  agent  of  some  private  party 
with  whom  the  plaintiff  had  dealt,  this  act 
might  have  be«i  set  down  as  within  the  ap- 
parent scope  of  his  autiiority,  althoi^ih  In 
excess  of  his  real  authori^  and  so  have 
bound  his  principal ;  but  this  rule  does  not 
apply  to  munldpal  coiporationa  in  its  unoon- 
fined  signiflcance. 

[S]  A  person  dealli^  with  the  agwt  of  a 
public  corporation  must  know  the  bounds  of 
the  authority  of  such  agttit,  for  It  Is  provid- 
ed by  the  law  establishing  the  corporation. 
Moreover,  the  officers  of  the  plaintiff  were 
present  at  the  meeting  of  the  board  of  flre 
commissioners  and  knew  what  bad  trans- 
pired. Th^  knew  also,  or  should  have 
known,  what  the  record  of  the  commissioners 
disclosed  on  that  subject  Th^  had  no  right, 
therefore,  to  rely  upon  the  act  of  the  city's 
employe  In  connecting  up  the  dty  system 
with  Its  boxes,  an  act  which  was  more  for 
the  benefit  of  the  plaintiff  tiian  of  the  dty. 

[4]  It  is  dalmed  that  the  plaintiff  had  the 
same  right  as  auy  dtizoi  of  Portland  to 
spring  an  alarm  in  case  of  flr^  using  tbe 
city's  flre  alarm  tel^aph  for  that  purpose; 
but  a  dtlzen  has  no  vested  right  to  use  the 
appliances  of  the  dty  to  send  an  alarm  of 
fire.  The  dty  has  the  police  power  to  regu- 
late the  mannw  in  which  flre  alarms  may  be 
given  so  far  as  the  appliances  organized  by 
the  dty  are  concerned.  It  Is  tbe  same  an- 
thort^  which  is  exercised  by  the  dty  In 
keeping  the  streets  dear  adjacent  to  a  flre 
and  giving  the  right  of  way  to  flre  engines 
proceedhtg  to  a  flre.  No  right  of  the  plalu- 
tiff  analogous  to  the  privilege  given  to  a 
dtlzen  to  send  In  an  alarm  is  violated  by  auy 
act  of  the  d^  allied  In  tbe  complaint. 

[t]  At  best,  under  all  the  testimony,  all 
that  is  shown  is  a  niere  acqnieeoence  on  the 
part  of  the  dty  authorities  ta  the  act  of  the 
plaintiir  in  estabUdilng  Its  possession  of  aud 
using  the  dty  tel^nph  as  an  adjunct  of  Its 
business.  Within  the  meaning  of  Hallock  v. 
Suitor,  37  Or.  0,  60  Pac  384,  and  Swing  v. 
Rhea.  87  Or.  683,  02  Pac.  790,  52  Lu  B.  A.  140. 
82  Am.  St  Rep.  783,  such  aoqnlewence  will 
not  support  a  llcenaa  The  ouidnslon,  there- 
for^ Is  that  tbe  alleged  Ueenw  upon  whldi 
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plaintiff  relies  Is  not  snpported  by  any  eon- 
sideradon  or  an  oral  agreement  therefor 
vltbln  the  mle  already  laid  down  by  this 
CDort;  and,  generally,  equity  will  not  Inter- 
fere by  the  drastic  remedy  of  Injunction  un- 
less the  rl^t  sought  to  be  protected  is  clear- 
ly proren. 

Id  Tlew  of  the  many  elements  of  uncertain- 
ty disclosed  by  the  plaintiff's  case,  this  rule, 
if  DO  other,  would  prevent  the  relief  sought 
bj  the  remedy  of  tojunctlon. 

Tbe  decree  will  be  reversed,  and  the  suit 


On  Motion  for  Rehearing. 

PER  CURIAM.  We  hare  re-examined  this 
case  npon  the  whole  record  and  are  satisfied 
with  the  conclusion  reached  in  the  opinion. 

The  foundation  of  plainttfTs  suit  Is  upon  a 
contract,  and  not  estoppel.  Mr.  Walker,  a 
TltDen  for  plaintiff,  only  claims  that  a  ten- 
tatire  ^reement  had  been  reached  to  the  ef- 
fect that  plaintiff  was  to  be  permitted  to 
ffiDoect  Its  auxiliary  boxes  with  the  city 
wires— not  a  specific  agreement  He  says. 
It  was  an  agreement  that  they  (plaintlfr) 
would  preset  a  contract" — meaning  a  con- 
tnct  In  writing.  TbAt  a  final  settlement  of 
the  terms  of  the  agreement  was  to  be  had, 
when  the  contract  was  presented,  is  shown 
bf  the  record  of  the  fire  commission  meeting 
of  NoTember  6, 1902,  and  of  January  6,  1003, 
Kt  out  in  the  ofdnlon.  Flledner,  chairmen 
of  the  commission,  testified  that  the  board 
did  not  anthorlze  the  superintendent  of  the 
fire  alarm  system  to  connect  up  the  auxiliary 
system.  Permission  to  do  so  was  held  In 
abeyance  until  the  written  contract  would  be 
presoited  and  signed.  Ererding,  a  member 
of  tbe  commission,  is  equally  positive  that 
DO  agreemait  was  reached,  as  la  also  Wilder, 
Kcretary  of  the  commission.  Campbell,  fire 
chief,  testified  that  no  officer  of  the  fire  de- 
partmeot  was  given  directions  to  connect  the 
■lam  system  of  the  city  with  the  auxiliary 
system,  and  he  did  not  give  such  orders,  al- 
tbongh  it  was  understood  by  himself  and  tbe 
luperiotendent  of  the  alarm  systuu  that  It 
was  being  connected.  Plaintiff's  efforts  In 
January,  1905,  and  again  In  February,  1910, 
to  secure  a  franchise  for  such  a  right  or  li- 
<^enie  as  it  is  cialmed  had  been  granted  on 
Janoaiy  5,  1903,  tended  strongly  to  corrobo- 
rate defendant's  contention.  According  to 
the  testimony  of  Campb^l,  at  whose  su^es- 
tion  the  boxes  were  to  become  the  property 
of  the  city,  the  purpose  of  such  contemplated 
ownership  was  evidently  that  the  city  might 
control  the  boxes;  but  they  were  neither  for 
the  public  use  nor  the  use  of  the  city.  If 
the  city's  ownership  of  the  boxes  were  now 
notested.  certainly  its  title  would  be  of  a 
Tery  donbtfol  character,  and  In  the  subse- 
qnent  efforts  to  secure  the  franchise  defend- 
ant's ownership  of  the  boxes  was  not  recog- 
Dlied  by  either  plaintiff  or  defendant  How- 


ever, plaintiff  must  be  presumed  to  have  act- 
ed at  Its  peril  In  placing  the  boxes  before 
the  contract  was  effected.  It  was  dealing 
with  a  municipal  corporation  that  could  act 
only  by .  and  through  authorized  channels 
and  in  a  designated  manner,  of  which  It  will 
be  presumed  to  have  had  notice,  and  the 
fact  that  the  boxes  were  connected  t>y  the 
city  superintendent  of  the  alarm  system,  or 
with  knowledge  thereof,  by  some  of  the  oth- 
er ofi!tcerB  of  the  city,  cannot  aid  plaintiff, 
as  the  fire  commission  or  the  city  Is  not 
chargeable  with  knowledge  that  plaintiff  was** 
acting  under  a  pretended  parol  contract  with 
the  commission.  The  contract  made  by  the 
city  on  April  9,  1907,  with  the  plaintiff,  for 
an  automatic  auxiliary  service  at  its  bam, 
is  In  no  manner  a  recognition  of  the  pretend- 
ed agreement  of  1903.  It  was  an  Independent 
contract  and  in  no  way  dependable  upon  or 
referable  to  any  further  contract.  Great 
weight  should  be  given  to  the  fact  that  the 
commission  were  seeking  to  have  such  a 
contract  as  was  contemplated  by  the  charter 
and  refused  to  act  until  it  was  consummated, 
and  that  neither  plaintiff  nor  defendant  un- 
derstood that  a  contract  was  concluded  be- 
tween them  as  shown  by  the  evidence  aud  by 
tbe  continued  efforts  to  oomj^ete  anCh.a  con- 
tract 

Tbe  motion  Is  denied. 


LEADBETTEB  V.  HAWLET.t 
(Supreme  Court  of  Oregon.   July  25,  1911.) 

1.  CONTBACTS  (S  6*>— "BXSCDTID  CONTBAOT"— 

IJXBCUTOBT  CONTBACT." 

A  contract  is  "executed"  when  all  Is  done 
that  its  terms  require  to  be  performed,  but  until 
full  performance  the  contract  is  "executory." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  S 

For  other  definitions,  see  Words  and  Phrases, 

voL  8,  pp.  2SS2,  2572,  257ai 

2.  CONTBACXa  (5  138*J— tLLBGAL  CowraACTS— 
DlSAFFIBHANCE. 

Plaintiff,  who  was  a  stockholder  and  holder 
of  bonds  of  a  corporation,  delivered  the  bonds  to 
defendant,  who  claimed  to  be  a  stockholder,  and 
tbe  parties  agreed  that  defendant  should  retain 
the  ownership  of  his  stock  and  vote  it  as  di- 
rected by  plaintiff.  Defendant  was  not  a  stock- 
holder. Defendant  never  voted,  nor  was  be 
directed  how  to  vote  the  stock.  HeM,  that 
plaintiff' could  sue  for  recovery  of  the  bonds,  and 
thereby  disaffirm  the  contract  though  It  was 
contrary  to  public  policy,  since,  the  contract  re- 
maining executon,  the  law  will  aid  in  recovery 
of  the  property  delivered  in  part  performance. 
_rEd.  Note^For  other  cases,  see  Ocmtracts, 
Ote.  Dig.  S  18a*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  John  B.  Cleland,  Judge. 

Action  by  F.  W.  Leadbetter  against  W.  P. 
Hawley.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed. 

The  substance  of  the  complaint  In  this  ac- 
tion is  that  about  January  1,  1906,  the  plain- 
tiff being  a  stockholder  In  the  Crown-Colum- 
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bia  Pulp  9t  Pftper  Compui7  ud  tbe  owner  of 
^,000  of  its  bonds  d^vered  them  to  tbe  do- 
faidant,  who  dalmed  to  be  also  a  stodkhoUler 
In  that  company,  on  the  agre^ent  that  the 
defendant  sboiild  retain  the  ownership  of  his 
stock  and  Tote  the  same  as  directed  by  the 
plaintiff,  or  would  allow  the  plaintiff  to  Tote 
it  at  ^  all  the  stockboldors'  meetings  of  the 
corporation  for  the  protection  of  the  interest 
and  holding  of  plaintiff  in  the  corporation,  to 
all  of  which  the  defendant  agreed,  bat  that 
afterwards  the  plaintiff  discovered  that  the 
defendant  did  not  own  any  stock  in  the  com- 
pany, and  by  reason  of  his  misrepresentations 
on  this  subject  bad  deceived  and  defrauded 
the  plalutiff.  The  complaint  further  alleges 
that  the  plaintiff  has  demanded  the  return  of 
the  bonds,  but  that  the  defendant  refuses  to 
return  them,  and  now  wrongfully  and  unlaw- 
fully  withholds  possession  of  the  same  from 
the  plaintiff,  within  Multnomah  county,  state 
of  Oregon,  to  the  damage  of  the  plaintiff  In 
the  sum  of  $9,000.  The  prayer  is  for  the  re- 
covery of  the  possession  of  the  property,  or, 
In  case  recovery  cannot  be  had,  for  the  value 
of  the  same  in  the  sum  of  $50,000,  with  the 
damages  claimed.  The  defendant  denies  the 
alleged  fraud  and  the  agreement  narrated  In 
the  coniplaint,  under  which  plaintiff  claims 
the  bonds  were  delivered;  admits  the  deliv- 
ery of  the  bonds,  but  claims  they  were  a  gift 
from  the  plaintiff  to  the  defendant  The 
reply  traverses  the  new  matter  in  the  an- 
swer. At  the  close  of  all  the  testimony,  on 
motion  of  the  defendant,  the  court  directed  a 
verdict  for  him  on  the  ground  that  the  trans- 
action set  out  in  plaintlfTs  complaint  was 
an  Illegal  contract,  void  as  against  public 
policy.  From  the  consequut  Judgment,  the 
plaintiff  appeals. 

H.  M.  Cake  (Cake  &  Cake,  on  the  brief),  for 
appellant  Wareen  B.  Thomas  and  John  M. 
Gearln  (Chamberlain,  Thomas  ft  Kraemer 
and  Dolph,  Uallory,  Simon  &  Oearin,  on  the 
brief),  for  req^ondent 

BURNETT,  J.  (aftw  stating  the  facts  as 
above).  Stripped  of  Its  redundant  verbiage, 
the  complaint  sets  out  a  cause  of  action  in 
replevin  in  the  detlnet  to  recover  the  bonds 
In  question.  Conceding,  Without  deciding, 
that  the  contract  described  In  the  complaint 
and  the  testimony  In  support  thereof  was 
contrary  to  public  policy,  the  plaintiff's  right 
to  recover  depends  upon  two  conditions: 
First,  the  action  must  not  be  for  the  enforce- 
ment of  the  illegal  agreement,  but  rather  In 
disaffirmance  of  it ;  and,  second,  the  contract 
must  at  the  commencement  of  the  action  be 
yet  in  the  executory  stage.  Whether  we  ac- 
cept as  a  postulate  the  position  of  the  plain- 
tiff that  he  was  Induced  by  the  fraud  of  the 
defendant  to  surrender  possession  of  the 


bonds,  or  adopt  the  assumption  of  ttie  de- 
fendant that  the  transacUfm  detailed  In  the 
complaint  is  Illegal  to  the  otent  that  the 
court  will  not  interfere  with  the  existing 
situation  created  by  the  parties,  this  action 
proceeds  in  dlaaffirmanoe  of  the  alleged  cm- 
tract  The  plaintiff  is  in  court,  not  In  ta.rm 
of  his  agreemrat;  but  in  spite  of  it;  not  to 
enforce  It,  bot  to  be  retleved  from  It  If  he 
were  seeking  to  compel  the  dtfoidant  to  vote 
his  stock  in  a  particular  way,  or  to  enjoin 
Urn  from  voting,  or  to  recover  damages  for 
the  result  of  his  vote,  it  might  be  said  that 
the  object  of  the  action  was  to  enforce  the 
contract  None  of  theee  things,  howeva,  ap- 
pear. On  the  contrary,  the  plaintiff  wishes 
to  retrace  his  steps  and  to  be  restored  to 
what  is  his  own,  Irrespective  of  whatever 
contract  was  attempted  by  the  parties,  or 
either  of  them,  whether  legally  or  illegally. 

[1,2]  A  contract  becomes  executed  when 
all  Is  done  that  Its  terms  require  to  be  per- 
formed. Until  that  situation  is  attained,  the 
contract  is  executory.  The  contract  In  qnn- 
tion  contemplated  something  to  be  done  b; 
the  plaintiff,  to  wit  the  delivery  of  the  bonds. 
It  also  had  in  view  something  to  be  done  by 
the  defendant  viz.,  voting  his  stock  as  direct- 
ed by  plaintiff.  As  to  the  part  to  be  per- 
formed by  the  defendant  the  contract  ia 
clearly  executory,  for  be  makes  no  pretension 
that  he  ever  voted  or  was  directed  how  to 
vote  In  pursuance  of  the  agreement.  The  de- 
fendant does  not  claim  to  have  carried  oat 
his  part  of  the  agreement  in  the  least  The 
principle  underlying  such  affairs  Is  that  un- 
til the  Illegal  contract  is  executed,  the  law 
will  aid  In  the  recovery  of  the  money  paid  or 
the  property  delivered  In  part  performance  of 
the  Illicit  enterprise;  but  what  it  Is  fully 
accomplished  the  conrta  will  be  closed  to 
both  parties,  and  will  leave  them  without 
remedy.  This  doctrine  Is  Illustrated  In  Wil- 
lis V.  Hoover,  9  Or.  418;  Bernard  v.  Taylor, 
23  Or.  416,  31  Pac.  968,  18  L.  R.  A.  859,  37 
Am.  St  Rep.  693.  Other  decisions  of  this 
court  involving  matters  of  this  kind  and  re- 
fusing relief  are  where  the  plaintlflh  sought 
to  enforce  the  Illegal  contract  as  In  Pacific 
Livestock  Company  v.  Gentry,  38  Or.  2TO,  61 
Pac.  422,  65  Pac.  597,  or  where  the  unlawful 
agreement  was  fully  executed,  as  in  Ah  Doon 
V.  Smith,  26  Or.  89,  34  Pac.  1093. 

There  Is  testimony  In  the  record  upon 
which  the  plaintiff  was  entitled  to  go  to  the 
jury  upon  the  question  of  fraud  allied  la 
his  complaint  On  the  d^endant's  theory  of 
the  contract  being  against  public  policy,  the 
plaintiff  bad  not  yet  passed  the  place  of  re- 
pentance, the  agreement  being  yet  executory; 
and,  as  he  is  proceeding  in  disaffirmance  of 
the  contract  he  had  a  right  to  be  beard  be- 
fore the  Jury  and  take  Its  verdict 

The  judgment  is  reversed. 
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WTLLB  T.  ZANSaXO  et  aL 
(Suprane  Court  of  Oregon.    Jviy  26,  1911.) 
L  Mechakics'  LirNB  (g  132*)— PaocEBDinoB 

TO  PXRFBCT— TlUE  FOB  FiLIRO  ClAIU. 

Under  L.  O.  L.  8S  7416,  7420,  7425,  re- 
quiring the  materialman  to  file  within  30  daya 
ifter  the  completion  of  the  work  or  after  be 
has  ceased  to  furnish  materials  a  claim  for  lien, 
and  prOTidiog  that  no  payment  by  the  owner  to 
any  contractor  before  30  days  from  the  comple- 
doB  of  the  building  riiall  defeat  any  lien  for 
Daterials,  a  lien  may  be  filed  at  any  time  after 
furnishiDg  the  laat  materials  aDd  before  SO 
days  from  the  completion  of  the  bailding,  and 
a  claim  of  lien  filed  after  the  furnishios  of  the 
materials  and  before  the  completion  of  Ute 
bdlding  is  not  filed  ptematurely. 

lEd.  Note.— For  other  caaes,  aee  Mechanlca' 
I.ieQ9.  Cent  Dig.  H  190-207;  Dec.  Dig.  | 
132.«] 

2.  Mecharicb'  liiENsjS  281*)— Laws  lOB  Ma- 
TEBiAi^— Acnons— Evi  DBff  CI. 

In  a  snit  to  foreclose  a  lien  for  brick  fur- 
nished a  contractor,  evidence  Jield  to  show  that 
the  materialman  famished  603,300  bricks  to  the 
contractor  which  were  used  in  the  building. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CtenL  Dig.  IS  56EWi72;  Dec  Dig.  $  281.*} 

3.  Mechanicb'  Liens  ({  310*)— Sntobobicxnt 
— Attobnets*  Fees. 

Where,  in  a  suit  to  foreclose  a  lien,  ^,814.- 
11  was  ioTolved,  of  which  $326  was  disputed, 
bat  the  lien  for  the  whole  amount  was  contest- 
ed by  defendant,  who  made  no  tender  of  the 
amoont  due.  a  decree  foreciofling  the  lien  fbr  the 
amooat  dmiaiided  properly  allowed  93SO  ai  at- 
toroeys*  fee*. 

f>Id.  Note. — For  other  cases,  see  Afechanics' 
Liens,  Cent.  IMg.  8S  651-654;  Dec.  Dig.  {  310.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  William  N.  Gatens,  Judge. 

Suit  by  A.  N.  Wills  against  O.  Zattello  and 
othos.  From  a  decree  for  plaiutltT,  d^oid- 
tnts  appeal  AffirmecL 

This  li  a  suit  In  equity  to  foreclose  a  me- 
dianic's  Uen  on  pn^erty  owned  by  tlie  Port- 
land Railway,  Light  &  Power  Company  In 
Seilwood,  now  a  part  of  the  city  of  Portland, 
bdog  blocks  O  and  P,  and  the  building, 
known  as  the  "Car  Bams"  situated  thereon. 
In  the  constniction  of  the  building,  the  de- 
fendants, O.  A.  Zanello  ft  Son,  had  a  em- 
tact  with  the  Portland  Railway,  Light  ft 
Power  Company  to  do  the  brickwork;  A.  N. 
Wills,  tike  plalntltr,  haTfajg  made  an  agree- 
ment with  ttiem  to  furnish  the  brick  there- 
for at  f8  per  thousand,  and  plalntltC  dalms 
to  have  delivered  603,300  tHlcks,  amounting 
to  %iM4M,  after  deducting  a  credit  for 
nsd  of  912. 

A  H.  Tanner  (F.  T.  Griffith,  on  the  brief), 
for  appeUanta.   A.  T.  Lewis,  for  respondent 

BEAN.  J.  (after  stating  the  facts  as  above). 
The  complaint  Is  In  the  usual  form.  The  de- 
fendants, by  their  answer,  allege  ttiat  no 
more  tban  602^14  bricks  were  delivered  by 
plfltaitlfC  and  used  in  the  bnllding,  amonntlng 
to  94,000.11,  vpm  which  they  wen  entitled 
to  I  credit  of  912,  and  deny  the  allegation  as 
to  attomcTs*  fees. 


[1]  The  first  question  for  determination  Is 
raised  by  the  demurrer  to  the  complaint,  and 
the  teethnony  lu  the  case.  The  defendants 
contend  that  the  Hen  was  not  filed  within  80 
days  after  the  material  was  furnished,  as 
provided  by  section  7420,  L.  0.  L.,  nor  within 
30  days  after  the  completion  of  the  building, 
according  to  the  time  stipulated  by  such  sec- 
tion, together  with  section  1426,  L,  O.  L.,  yet 
contend  that  It  was  filed  prematurely,  being 
filed  before  the  completion  of  the  building. 

From  the  evidence  It  appears  that  the 
plaintiff  commenced  to  deliver  the  brick 
about  August  12,  1900,  fluishb^E  his  delivery 
thereof  about  September  27, 1909.  The  brick- 
work was  completed  atwnt  October  13,  1900, 
and  the  lien  was  filed  on  December  3,  1909, 
before  the  building  was  fully  constructed. 
Cimstmlng  together  the  two  sections  of  the 
statute  above  alluded  to,  this  court  has  held 
that  the  laborer  or  materialman  must  file  his 
lien  within  80  days  after  the  c<Mnpletlon  of 
the  building,  not  necessarily  within  30  days 
from  the  date  of  ceasing  to  furnish  labor  or 
material.  AlnsUe  v.  Eohn,  16  Or.  363,  19 
Pac.  97;  Coffey  v.  Smith,  52  Or.  538,  97  Pac 
1079.  The  defendants  claim  that  this  Hen 
was  not  filed  within  either  of  these  sections; 
that  is,  that  between  the  time  allowed  for 
filing,  within  80  days  from  the  time  of  fur- 
nishing the  material  and  before  the  com- 
mencement of  80  days  after  the  completion  of 
the  building,  th^e  was  a  hiatus,  dnrii^; 
which  period  such  lien  could  not  be  filed.  In 
Alnslle  V.  Kobn,  supra.  It  is  said  that  wheth- 
er the  claim  was  filed  within  30  days  after 
the  work  and  material  were  furnished  was 
unimportant,  provided  it  was  done  within  80 
days  after  the  completion  of  the  bvUdlng.  In 
this  contention  oounsd  for  defmdants  relies 
upon  the  rule  laid  down  In  Roylance  v.  San 
Lnls  Hotel  GtHnpaay,  74  Cat  273,  at  page  277. 
20  ^e.  678,  at  page  S75,  but  an  ffiramlnatlon 
of  the  oirtnlon  in  that  cas^  indicates  that  it 
is  based  upon  a  statnta  differing  from  onrs. 
The  reason  for  not  allowing  the  lien  to  be 
filed  prior  to  the  completion  of  the  building 
beli«  that,  **nnder  the  contract  between  the 
ownar  and  tiie  contractor,  the  owner  agrees 
to  pay  the  contractor  a  certain  sum  for  con- 
structing the  building,  and  this  sum  la  a  fund 
whl<^  ma^  be  held  under  the  statutes  for 
the  paymmt,  so  far  as  it  will  go,  of  all  the 
dalms  of  all  the  varloos  subcontractors,  for 
work  and  materials  furnished  by  them  to  the 
contractor,  who  la  the  principal  and  head  of 
all;  and  all  the  iwrtlee  entitled  to  payment 
or  contribution  out  of  this  fund  should  be 
able  to  reach  the  fund  and  get  their  propor- 
Uonate  shares  thweof  at  the  same  time  or 
within  the  same  period  of  thne."  From  the 
language  used  it  would  appear  that  this  rule, 
following  that  prescribed  In  Davis  v.  Bnllard, 
82  Kan.  234,  4  Pac.  75,  Beaton  r.  Chamber* 
lain,  82  Kan.  239,  4  Pac.  89,  and  contahied  in 
section  1428,  2  Jones  on  Liens,  is  applicable 
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to  a  different  statate  than  ours.  Jones  on 
Uens,  8  1432,  sUtes  tbat,  "Where  there  are 
distinct  contracts  for  different  parts  of  a 
building,  as  for  Instance  one  ctmtract  to  do 
atl  the  stonework  and  to  furnish  all  the  ma- 
terial for  the  same,  and  another  contract  for 
the  brl<HEwork,  and  another  for  the  wood- 
voriE,  each  contract  must  stand  upon  its  own 
merits,  and  Hois  under  the  different  con- 
tracts most  be  filed  within  the  time  limited 
from  the  time  of  the  completion  of  the  work 
under  each  contract"  This  work  is  Instruc- 
tive, but  neither  of  the  sections  referred  to 
Apply  to  our  statute. 

As  to  the  necessity  for  prompt  enforce- 
ment, It  is  said  in  Phillips  on  Mechanics' 
Liens,  I  822:  "It  has  been  the  policy  of  near- 
ly every  state  whl<4i  has  established  a  sys- 
tem of  mechanic's  Hen  to  protect  the  rights 
of  owners  and  others  who  may  become  In- 
terested in  the  property,  by  requiring  those 
who  are  entitled  to  its  benefits  to  be  prompt 
In  the  enforcement  of  their  claims.  The 
privilege  secured  mechanics  and  material- 
men are  unusual  in  their  character,  effective 
and  sometimes  oppressive  in  their  behalf, 
and  It  is  only  Just  that  they  should  be  re- 
quired to  be  diligent  In  their  enforcement." 
This  reasoning  and  a  careful  examination  of 
our  statute  would  Indicate  that  the  lien  for 
materials  can  be  filed  at  any  time  after  the 
furnishing  of  the  last  material,  and  before 
the  expiration  of  30  days  from  the  completion 
of  the  building,  when  the  materials  for  its 
construction  is  fxu^lshed  to  the  contractor  or 
subcontractor  in  charge  thereof,  who,  by  sec- 
tion 7416,  U  O.  li.,  "shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  this 
act"  Such  we  think,  under  the  decisions 
construing  the  above  mentioned  statutes  In 
Alnslle  V.  Eohn,  supra,  and  Coffey  v.  Smith, 
supra,  was  the  legislative  intent  To  hold 
that  one  furnishing  material  to  the  peraon 
having  the  contract  for  the  brickwork  of  a 
building  must  before  filing  his  lieu,  watt  un- 
til the  other  contractors — the  carpenter,  tin- 
ner, plumber  and  painter — finish  their  con- 
tracts, and  the  building  Is  completed  (which 
is  often  a  question  of  dispute)  end  thereby 
limit  his  time  for  such  filing  to  30  days 
thereafter,  would  In  our  opinion  nullify  a 
part  of  the  provisions  of  the  statute. 

[2]  As  to  the  amount  in  controversy,  the 
evidence  relative  thereto  does  not  appear  to 
be  in  conflict,  except  as  to  the  manner  of  arriv- 
ing at  the  number  of  brlc^  furnished.  The 
plaintiff  and  his  foreman  testify  that  the 
brick  was  loaded  in  the  yard  and  started  for 
the  car  barns  under  the  supervision  of  the 
foreman,  who  kept  a  record  thereof  In  the 
form  of  small  stub  books  of  about  100  tl<Aets, 
of  which  there  were  an  original,  duplicate 
and  triplicate.  When  a  load  was  sent  out  one 
of  these  tickets  was  filled  with  the  number 
of  bricks  forwarded,  nearly  every  load  con- 
taining 1,950  bricks.  The  duplicate  and  trip- 
licate were  then  glvea  to  the  teamster,  one 


to  be  left  at  the  place  of  delivery,  and  the 
other  signed  by  the  person  to  whom  the 
bricks  were  delivered  and  then  returned  to 
plaintiff,  who  from  the  stub  of  his  ticket 
book  each  day  copied  on  tally  sheets,  from 
which  he  made  up  his  account  of  623300  de- 
livered bricks.  After  the  completion  of  the 
brickwork  the  plaintiff  and  defendants  agreed 
to,  and  did,  *lump  off"  the  brick  remaining 
unused,  estimating  the, number  at  20,000.  If 
It  was  understood  or  expected  by  either  of 
the  parties  that  the  brick  would  be  estimated 
from  the  number  In  the  walls  of  the  building 
after  its  completion  there  would  have  been 
no  necessity  for  "lumpli^  off,"  or  estimating 
such  unused  brick.  When  a  wagon  was  filled 
It  appears  the  number  of  bricks  therein  could 
be  easily  estimated.  About  two-thirds  of  the 
tickets  were  signed  by  the  defendants  or  their 
foreman,  and  returned  to  plaintiff.  The  re- 
ceipts for  97  loads,  hauled  before  defend- 
ants began  construction,  were  unsigned  for 
the  reason  that  when  delivery  was  made 
there  was  no  one  there  to  sign  them.  The 
plaintiff  and  his  foreman  testify  that  the 
record  of  these  loads  was  kept  in  the  same 
manner  as  that  of  the  others. 

For  the  purpose  of  ascertaining  the  number 
of  cubic  feet  therein,  two  competent  engineers 
measured  the  walls  of  the  building,  Mr.  A.  H. 
Richmond  computing  the  number  as  34,756, 
and  Mr.  D.  W.  Taylor  as  34.444  feet;  the 
number  of  t^icfc  to  each  cubic  foot  being  va- 
riously estimated  at  from  18  to  21.  The  dis- 
crepancy in  their  measurements  created  a 
difference  of  about  6,000  bricks,  taking  an 
average -estimate  per  cubic  foot  Then  there 
is  the  usual  waste  to  be  considered,  making  it 
evident  that  any  estimate  Is  Inaccurate,  and, 
unless  agreed  to  by  the  parties  themselves,  or 
rendered  absolutely  necessary,  such  a  meth- 
od should  not  be  adopted,  except  In  connec- 
tion with  the  other  evidence.  From  a  con- 
sideration of  all  the  evidence,  taking  the  tes- 
timony of  the  plaintiff  and  his  foreman,  and 
the  tickets,  and  checking  the  latter  by  the  es- 
timates of  the  different  experts,  we  are  of 
the  opinion  that  603^00  bricks  were  deliver- 
ed to  def^dants  and  used  in  the  buiidii^ 
such  being  the  number  claimed  to  have  been 
delivered  by  plaintiff,  after  deducting  the 
20,000  estimated  as  unused. 

[3]  In  accordance  with  our  understanding 
the  litigants  stipulated  that  taking  the  pro- 
ceedings and  records  into  consideration,  the 
court  should  fix  a  reasonable  amount  as  at- 
torneys' fees,  without  the  introduction  of 
evidence  In  regard  thereto.  There  being  $4,- 
814.11  Involved,  of  which  $326  is  disputed, 
and  no  tender  of  the  amount  due  having  been 
made,  the  lien  for  the  whole  amount  being 
contested  by  defendants,  we  think  $300,  the 
amount  allowed  by  the  trial  court,  reoeon- 
able. 

It  follows  that  the  decree  of  the  lower 
court  must  in  all  things  be  affirmed,  and  it 
Is  so  ordered. 


Digitized  by 


Google 


TJBST  NAT.  BANK  T.  BANK  OF  COTTAGE  OROYE 


293 


mST  NAT.  BANK  OF  COTTAGE  GROVE 
V.  BANK  OF  COTTAGE  GROVE. 

(Saprame  Court  of  Or^on.   Aug.  1,  1911.) 

L  BaRKB  and  BaITKIHO  ({  14S*)-'D1!P0BITS— 
FOBOKD  OR  ALTBBSD  PaPBBS. 

A  bank  is  bound  to  know  the  sisnaturo  of 
Hi  depoBiton. 

[EkL  Note—For  other  csms,  lee  Banks  and 
Banking,  Outt.  Dig.  H  «38-462;  X»ee.  Dig.  1 
14&«] 

2,  Bnxa  ahd  Nom  (|  838*)  —  Boita  Fids 

PUBCHASBB — HOLDKB  IN  DUB  COUBSB. 

The  holder  of  a  check  on  whidi  the  draw- 
er's name  has  been  forsed,  and  who  contributes 
Id  uij  waj  to  the  carrring  out  of  the  fraud,  ia 
sot  a  holder  in  due  course. 

[El  Note.— For  other  cases,  see  Bills  and 
Notee;  Cent.  Dig.  H  81^.  820:  Otc  Dig.  1 838.«] 

8.  Bills  avd  Nona  (S  16*)-<:niOKa  as  Bills 

or  Exchange. 

A  check  is  in  the  nature  of  a  bill  of  ex- 
change, and  is  treated  as  such. 

[BL  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  U  20,  21;  De&  Dig.  |  15.*] 

4  Bills  and  Noras  (I  174*)— Inbtbuioents 

Keooiublb— Chick— EmoT  or  Patxent— 

"HoLDEK  IN  Due  Coubsb." 

Under  L.  O.  L.  |  5S85,  which  declares  that 
a  "liolder  in  due  course"  ia  a  holder  who  has  tak- 
en the  instrument  under  conditioD  that  it  Is 
complete  and  regular  upon  its  face,  that  be  be- 
came the  holder  of  it  before  it  was  overdue,  and 
without  notice  of  its  previous  dishonor,  if  such 
was  the  fact,  tbat  be  took  It  in  good  faith  and 
for  value,  and  that  at  the  time  it  was  negotiat- 
ed to  him  he  had  no  notice  of  any  infirmity  in 
the  instrument  or  defect  In  the  title  of  the  per- 
Eon  negotiating  It,  a  bank,  which  accepts  and 
pajs  a  check  bearing  the  forged  name  of  its  de- 
positor, on  presentation  by  another  bank,  a  bold- 
er in  doe  course,  does  not  itself  become  a  hold- 
er in  due  course,  since  the  check  when  so 
had  run  its  coarse  and  was  no  longer  a  d 
bat  only  a  canceled  voucher. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Kotes.  Cent  Dig.  |  866;  Dec.  Dig.  |  174.* 

tn  other  deflnltloni^  see  Words  and  Phruet, 
wL  4,  p.  8320.] 

B.  Bills  and  Nors  (!  70*)— "Aoceptahoe"— 

Patmbrt  as  Acceptance. 
The  payment  of  a  check  by  the  drawee 
amouDts  to  more  than  an  acceptance,  and  has  all 
the  efficsn  of  an  "acceptance.^*  which  is  defined 
by  U  O.  U  I  5965,  to  be  the  signification  by  the 
wavee  of  his  assent  to  the  order  of  the  drawer. 

[Ed.  Note—For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  120,  121 ;  Dec.  Dig.  {  70.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  63-5&] 

6.  BiLM  AND  Notes  (|  877*)— Bona  Fide  Pub- 

CHASEB0— PATUENT  OB  FOBQED  ChECK— RX- 
COVBBT  OF  PATMEHT. 

Under  the  negotiable  Inatruments  law  (L. 
0.  L.  i  5834  et  seq.),  which  provides  that  where 
the  holder  of  a  check  procures  it  to  be  accepted 
or  certified  the  indorsers  are  discharged  nom 
liability,  and  section  6856,  which  provides  that 
where  a  signature  la  forged  it  is  wholly  Inopera- 
tive,  and  that  no  right  to  enforce  payment  Uiere- 
of  against  any  party  thereto  can  be  acquired  on- 
oer  tuch  signature,  unless  the  party  against 
whom  it  is  sought  to  enforce  such  right  is  pre- 
dnded  from  setting  up  the  forgery,  a  bank,  which 
na  paid  a  check  bearing  the  uned  signsture  of 
Its  depositor,  on  its  presentation  by  another 
psnk,  a  bolder  thereof  in  due  course,  which  has 
is  no  way  coatribated  to  the  fraud,  and  is  not 


guilty  of  negligence,  cannpt,  on  afterwards  dis- 
covering the  forgery,  recover  the  money  paid. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  952;  Dec.  Dig.  S  377.*] 

Appeal  from  Circuit  Court,  Lane  Comity; 
L.  T.  Harris,  Judge. 

Action  by  tbe  First  National  Bank  of  Cot- 
tage Grove  against  the  Bank  of  Cottage 
Grove.  Jndgmmt  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

This  Is  an  appeal  from  a  Jud^ent  sostaln- 
ing  a  demurrer  to  each  cause  of  action  In 
plalntlft'a  complaint,  and  dismissing  tbe  ac- 
tion. 

The  plaintiff,  for  Its  first  cause  of  acUon, 
after  the  allegations  of  the  corporate  exist- 
ence of  plaintiff  and  defendant,  sets  fortb: 
"That  tbe  plaintiff  and  defendant  during  all 
the  times  herein  mentioned  were  banking  cor- 
porations located  and  doing  business  In  the 
city  of  Cottage  Grove,  in  the  county  of  Lane 
and  state  of  Oregon.  That,  on  or  about  the 
6th  day  of  October,  1908,  the  defendant  pre- 
sented to  tbe  plaintiff  for  payment  a  certain 
forged,  fraudulent,  and  worthless  check,  pur- 
porting to  have  been  drawn  by  one  F.  M. 
Chapman  upon  plaintiff  bank,  In  favor  of 
3.  H.  Barnwell,  for  ?55,  dated  October  2, 
1908.  and  Indoraed  In  blank  by  J.  H.  Barn- 
well, Garman  Hemenway  Co.,  and  tbe  de- 
fendant herein.  That  said  forged,  fraudu- 
lent, and  worthless  check  was  In  words  and 
figures  as  follows,  to  wit:  'Cottage  Grove. 

Oregon.    Get  2,  1908.    No.   .  First 

Nat'l  Bank,  pay  to  J.  H.  Barnwell  or  bearer, 
$56.00  fifty-five  dollars.  F.  M.  Chapman.' 
Tbat  there  was  indorsed  on  tbe  back  of  said 
check  words  and  figures  as  follows,  to  wit: 
'J.  H.  Barnwell,  Garman  Hemenway  Co. 
Bank  of  Cottage  Grove.  Paid  Oct.  5,  1908, 
Cottage  Grove,  Oregon.'  That  F.  M-  Cbai>- 
man  was  a  depositor  In  plalntlfTs  bank,  and 
had  to  Ms  credit  a  sufficient  amount  to  pay 
said  check.  That  said  check  was  presented 
to  plaintiff  by  defendant  with  a  large  num- 
ber of  other  checks  on  said  day,  and  that 
plaintiff,' believing  said  check  to  be  genuine, 
and  believing  tbat  the  purported  signature 
thereon  of  F.  M.  Chapman  was  genuine,  and, 
relying  upon  such  belief,  paid  to  the  defend- 
ant the  said  sum  of  ¥55,  and  charged  the 
same  to  the  account  of  said  F.  M.  Chapman, 
who  thereafter  refused  to  allow  credit  to 
plaintiff  for  said  check.  That  thereafter,  and 
on  or  about  the  6th  day  of  October,  1908, 
plaintiff  discovered  that  said  check  was  false, 
fraudulent,  forged,  and  worthless,  and  there- 
upon Immediately  notified  said  defendant  of 
said  facts,  and  toidered  said  check  to  said 
defendant  and  demanded  from  said  defendant 
the  repayment  of  said  sum  of  $55.  That  said 
plaintiff  paid  said  sum  of  $55  to  said  defend- 
ant, relying  upon  the  genuineness  and  validi- 
ty of  said  check,  and  under  the  mistake  tbat 
said  cbetft  was  genuine  and  valid  and  the 
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check  of  said  F.  M.  Chapman,  and  was^drawn 
by  said  F.  M.  Chapman  and  bore  hts  genuine 
signature.  That  In  fact  said  check  was  false, 
worthless,  and  fraadulent,  and  the  signature 
to  the  same,  purporting  to  be  that  of  F.  M. 
Chapman,  was  forged  and  fraudulent  That 
defendant  refused  and  still  refuses  to  pay  to 
this  plaintiff  said  sum  of  $05.  That  by  rea- 
son of  the  premises  there  is  now  due  and  ow- 
ing from  said  defendant  to  this  plaintiff  the 
sum  of  $55,  with  Interest  at  the  rate  of  6  per 
cent  per  annum  from  the  6th  day  of  October, 
1908." 

The  second  cause  of  action  for  $60,  paid  In 
like  manner  upon  the  forged  check  of  F.  M. 
Chapman,  and  the  third  cause  for  $76,  paid 
upon  the  forged  check  of  the  Dlsston  Lumber 
Company,  signed  by  H.  D.  Crites  on  its  be- 
half, are  In  substance  and  form  the  same  as 
the  first  except  as  to  names,  amounts,  dates, 
and  the  fact  that  the  third  check  was  deliv- 
ered to  plaintiff  at  defendant's  bank  and 
taken  to  plaintifTs  bank,  where  the  forgery 
was  discovered  within  less  than  two  hours, 
and  the  defendant  immediately  notified. 

Thompson  ft  Hardy,  for  appellant  J.  0. 
Johnson,  for  respondent 

BEAS,  3.  (after  stating  the  facts  as  above). 
It  will  be  noticed  that  there  is  no  allegation 
that  defendant  knew  or  suwected  the  checks 
were  forged.  Nor  Is  defendant  charged  with 
any  act  of  negligence  In  falling  to  make  prop- 
er Inquirr  as  to  the  genninen^  of  the 
checks,  or  that  plaintiff  was  misled  through 
any  fault  of  defendant  It  was  assamed,  up- 
on the  ailment  of  counsel,  tliat  plaintiff 
acted  in  entire  good  faith,  and  It  la  conceded 
that  there  are  no  epofdal  circumstances  con- 
nected with  the  cas^  such  as  the-  ability  to 
obtain  the  money  from  the  persons  commit- 
ting the- fraud. 

The  question  is  whether  a  banko-,  upon 
whom  a  check  or  bill  has  been  drawn,  and 
who  has  paid  the  check  or  bill  upon  wUcta 
the  drawer's  name  has  been  forged,  can,  upon 
discovery  of  the  forgery,  recover  the  amount 
from  the  holder  in  due  course,  under  the  cir- 
cumstances as  shown  by  the  complaint  Up- 
on this  Important  qneation,  whldi  Is  present- 
ed to  this  court  for  the  first  time,  there  has 
been  a  great  difference  of  opinion  betweoi 
the  courts  and  the  eminent  text-writers,  and 
before  altering  into  a  consideration  of  our 
own  statutes  on  the  subject  we  will  refer  to 
a  few  of  these  autboritlee.  Following  the  an- 
cient case  of  Price  t.  Neal,  3  Burrows,  1865, 
decided  by  Lord  Mansfldd,  the  courts  of  this 
country  have  many  times  held  tiiat  such  a 
recovery  could  not  be  had,  maintaining  the 
position  that,  as  between  the  drawee  and  the 
holder  in  due  course  of  a  check,  the  drawee 
bank  is  to  be  deemed  the  place  of  final  settle- 
ment, where  all  prior  mistakes  and  forgeries 
can  be  corrected  at  once  and  finally,  and  if 
overlooked  and  payment  Is  made  tlie  matter 
is  at  an  end,  and  there  can  be  no  recovery 
thereafter.  National  Bank  of  Bolla  t.  First 


National  Bank,  141  Mo.  App.  719,  125  3.  W. 
513;  Redlngton  v.  Woods,  46  Cal.  406,  13  Am. 
Rep.  190;  Bank  of  Quincey  v.  Bicker,  71  111. 
439,  22  Am.  Rep.  104 ;  First  National  Bank 
V.  Northwestern  Bank,  152  111.  296,  38  N^.  K. 
739,  26  L.  R.  A.  289,  43  Am.  St  Bep.  247; 
National  Bank  v.  Ninth  National  Bank.  46  X. 
T.  77;  EUIs  V.  Life  Ins.  Co.,  4  Ohio  St.  628, 
64  Am.  Dec.  010.  See,  also,  Dedham  Bank  ▼. 
Everett  Bank,  177  Mass.  892,  B9  N.  B.  82,  88 
Am.  St  Rep.  286. 

A  bank  is  presumed  to  know  the  signatures 
of  its  depositors  and  the  condition  of  tbeir 
accounts  and  credits,  and  In  those  cases 
where  the  name  of  the  maker  has  been  forg- 
ed to  the  instrument,  and  the  check  or  draft 
has  in  due  course  finally  been  presented  to 
and  accepted  and  paid  by  the  drawee,  the 
courts  have  in  numerous  Instances  refused 
a  recovery  from  the  indorser.  Deposit  Bank 
V.  Fayette  NaUonal  Bank,  90  Ky.  10, 13  S.  W. 
339,  7  L.  R.  A.  849 ;  National  Bank  v.  State 
Bank,  107  Iowa,  327,  77  N.  W.  1045,  44  U 
R.  A.  131;  Howard  v.  Mississippi  Val.  Bank, 
28  La.  Ann.  727,  26  Am.  Rep.  105;  Com.  A 
Farmers'  Nat  Bank  v.  Baltimore  First  Xat. 
Bank,  30  Md.  11,  96  Am.  Dec.  554;  Snlt 
Springs  Bank  v.  Syracuse  Sav.  Bank,  62 
Barb.  (N.  T.)  101;  Nat  Bank  Commonwealth 
V.  Grocers'  Nat  Bank,  35  How.  Prac  (N.  Y.) 
412;  Carthage  First  Nat  Bank  v.  Xost,  58 
Hun,  606,  11  N.  T.  Supp.  862;  Farmers'  ft 
Mer.  Bank  v.  Bank  of  Butberford,  115  Tenn. 
64,  88  S.  W.  039,  112  Am.  St  Bep.  817 ;  St 
Albans  Bank  t.  Farmers'  ft  Mer.'  Bank,  10  Vt 
141,  33  Am.  Dec.  188;  Germanla  Bank  v. 
Bonteil,  00  Minn.  189.  62  N.  W.  327,  27  L.  K. 
A.  635,  61  Am.  St.  Bep.  519. 

There  Is  a  line  of  decl8l<ma  that  state  the 
rule  as  follows:  The  drawee  of  a  forg;ed 
check,  who  has  paid  the  same^  may,  upon 
disoovery  of  Qie  forgery,  recover  the  mon^ 
paid  from  the  party  who  rec^ved  It,  even 
though  the  latter  was  a  holdw  in  due  conrsek 
provided  the  latter  has  not  been  misled  or 
prejudiced  by  the  failure  of  the  drawee  at 
the  time  of  payment  to  detect  the  forgery, 
and  tliat  the  harden  of  showing  that  he  has 
been  misled  or  prejudiced  is  upon  the  part? 
<^lming  the  rl^t  to  retain  the  money.  Us* 
bon  Bank  t.  Wyndmere  Bank,  15  N.  D.  290, 
108  N.  W.  646;  Bank  v.  Bingham,  30  Wash. 
484,  71  Paa  43,  60  U  B.  A.  855;  American 
Express  Go.  t.  Bank  (Okl.)  118  Pac.  711;  6 
CyC.  546,  547;  Danvers  Bank  v.  flalem  Baxik, 
151  Mass.  280^  24  N.  B.  44,  21  Am.  St  Bep. 
460;  Dedham  Bank  t.  Evwett  Bank,  177 
Mass.  392,  60  N.  B.  .62,  83  Am.  St  Bep.  2801 
Some  cases  have  modified  the  old  rale.  Many 
of  the  tnct-wrlters  advocate  that  in  such 
cases  there  should  be  a  recovery,  for  the  rea- 
son that  the  money  so  paid  was  paid  under 
mistake  of  fact,  and  that  to  allow  a  recovery 
is  therefore  tlie  most  equitable  role.  2  Par^ 
sons  on  Notes  ft  Bills,  80;  2  Daniel  (5th  Bd.) 
1  1656.  The  role  in  Price  v.  UtkU  supra,  has 
been  criticised  as  inequitable  and  fonda- 
mentally  wrong  (2  Morse  on  Bank  ft  Bank- 


Digitized  by 


Google 


riBBT  NAT.  BANK  T.  BANE  OF  COTTAGE  OROVB 


296 


liig,|4B^;  ItlBsaldtobeliaTBhaiiaafaliwt 
tiie  great  rule  that  moni^  paid  ,bj  mistake 
may  be  recOTered.  2  Belles  on  Modem  Law 
ot  Banhlwa  721.  In  the  divergent  (pinions  In 
Gennaida  Bank  r.  Bootell,  60  Minn.  189,  02 
N.  W.  327,  27  li.  B.  A.  685.  61  Am.  8t  Rep. 
SlA,  the  different  doctrines  are  said  to  bo^ 
well  stated  In  the  dissenting  opinion.  In 
vlilch  we  note  that  Mr.  Justice  Ganty,  favor- 
ing the  so-called  modem  mle,  runarks:  **I 
concede  ttiat  It  is  good  public  policy  to  bold 
tbat  a  backer  shoold  know  the  signature  of 
his  depositor.  It  tends  to  greater  vigilance 
on  the  part  of  the  banker,  and  more  prompt 
dlBoovray  of  the  forgery,  which  makes  the 
budnesa  of  forgery  more  dangerons  and  less 
soccessfoL"  Bnt  tte  learned  Justice  affirms 
that  this  should  not  overturn  and  exclude 
other  well-establlBhed  prlndpleB  aivUcable 
thereto. 

We  have  noticed  these  authorities  In  a 
general  way  for  the  purpose,  among  others, 
of  considering  their  etfect  upon  legislation. 
On  account  of  a  confusion  of  Ideas  upon  this 
BDd  ottxr  questions  ot  similar  nature,  and 
realizing  that  in  modem  commerce  the  coin 
of  tlie  country  Is  supplemented  and  aided  by 
means  of  drafts,  checks,  and  other  commer- 
cial paper,  the  Legislatures  of  more  than 
three-fourths  of  our  states,  In  an  endeav- 
or to  have  a  uniform  law  In  this  respect, 
within  the  past  f6w  years  have  enacted  a 
"0^^)118^6  Instruments"  law.  Ours  was 
adopted  In  1899.  See  section  6834,  L.  O.  L.. 
et  seq. 

[1-31  The  plaintiff  In  substance  dalms  to 
be  a  bolder  in  due  course  of  the  checks  In 
question,  which  defendant  had  purchased  In 
good  faith  and  Indorsed,  and  promptly  pre- 
sented to  the  plaintiff  bank  for  paymoit, 
and  they  were  honored  and  paid  by  plaintiff, 
and  that  8ucb  payments  were  under  a  mis- 
take of  fact  "If  an  implied  warranty  of 
genuineness  accompanies  the  unrestricted  in- 
doraanent  or  transfer  of  any  negotiable  in- 
strain  en  t.  It  Is  en  assurance  to  the  drawee 
of  Its  genuineness  in  all  respects,  save  that 
of  the  name  of  the  drawer  alone,  with  which 
biowledge  the  drawee  Is  charged."  Bank 
V.  Bank,  139  CaL  664,  73  Pac  466,  63  L.  B. 
A.  24S,  96  Am.  St  Rep.  169.  ITS.  The  doc- 
trine that  a  bank  is  bound  to  know  the  sig- 
nature of  Its  customer  has  been  applied  very 
strictly  by  the  United  States  Supreme  Court 
2  Danld  (5th  Ed.)  S  1666.  It  should  be  re- 
membered, however,  that  the  party  holding 
SQch  a  check  'should  In  no  way  contribute  to 
to  the  success  of  the  fraud.  If  so,  he  would 
certainly  not  be  a  holder  in  due  course.  2 
Daniel  (eth  Ed.)  fl  1657.  See,  also,  note  on 
page  896  to  the  case  of  People's  Bank  v. 
Prankltai  Bank,  17  Am.  St  Rep.  884.  A 
check  is  In  the  nature  of  a  bill  of  exchange^ 
ud  treated  as  such.  Neal  v.  Cobum,  92 
He.  139,  42  Atl.  348,  69  Am.  St  Rep.  495. 

The  sections  of  onr  negotiable  Instru- 
QKnta  law,  bearing  upon  the  question  In- 
Tolred,  provide  as  follows: 


L.  O.  L^  I  5866:  "Where  a  signature  Is 
foiled,  or  made  witiiout  the  autbOTlty  of 
the  person  whose  signature  It  purports  to  be, 
It  Is  wholly  Inoperative,  and  no  right  to  re- 
tain the  inatmment  or  to  give  a  discharge 
tbertfor,  or  to  oiforce  payment  thereof 
against  any  party  thereto^  can  be  acquired 
through  or  onder  such  signature,  unless  the 
party  against  whom  it  is  sought  to  enforce 
iach  right  is  precluded  from  setting  up  the 
forgery  or  want  of  authority." 

L.  O.  L.  i  6886,  states  that:  '*A  holder  in 
due  course  la  a  bolder  who  has  taken  the 
Instrument  under  the  following  conditltnis; 
(1)-That  It  la  complete  and  regular  upon 
Its  face;  tbat  he  became  the  holder  of 
it  before  It  was  overdue,  and  without  no- 
tice that  it  had  been  previously  dishonored, 
if  such  was  the  fact:  (3)  that  he  took  It  In 
good  taltb  and  for  value;  (4)  tbat  at  the 
time  it  was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  tn  the  instrument  or 
defect  in  the  title  of  the  person  negotiating 
It"  This  definition  does  not  embrace  tiie 
case  of  a  drawea 

L.  O.  Lw  I  6899:  "Bvery  indorser  who  in- 
dorses without  qnallflcatlon  warrants  to  all 
subsequent  holders  In  due  course  (1)  the 
matters  and  things  mentioned  In  subdivisions 
1,  2,  and  8  of  the  next  preceding  section 
[that  the  Instrument  is  genuine  and  In  all 
respects  what  it  purports  to  be];  and  (2) 
that  the  Instmm^t  Is  at  the  time  of  his 
Indorsement  valid  and  subsisting.  And,  In 
addition,  he  engages  that  on  due  present- 
ment. It  shall  be  accepted  or  paid,  or  both, 
as  the  case  may  be,  according  to  Its  tenor, 
and  that  If  it  be  dishonored,  and  the  neces- 
sary proceedings  on  dishonor  be  duly  taken, 
he  will  pay  the  amount  thereof  to  the  holder 
or  to  any  subsequent  Indorser  who  may  be 
compelled  to  pay  It" 

L.  O.  L.  S  5966:  "The  acceptance  of  a  bUl 
Is  the  signification  by  the  drawee  of  his  as- 
sent to  the  order  of  the  drawer.  The  ac- 
ceptance must  be  In  writing  and  signed  by 
the  drawee.  It  must  not  express  tbat  the 
drawee  will  perform  bis  promise  by  any 
other  means  than  the  payment  of  money." 

L.  O.  L.  S  6020:  "Where  a  check  1b  certi- 
fied by  the  bank  on  which  It  Is  drawn,  the 
certiflcatlon  is  equivalent  to  an  acceptance." 

L.  O.  L.  S  6021:  "Where  the  holder  of  a 
check  procures  it  to  be  accepted  or  certi- 
fied, the  drawer  and  all  Indorsers  are  dis* 
charged  from  liability  thereon." 

L.  O.  L.  §  6025:  "In  any  case  not  provid- 
ed for  in  this  act  £he  rules  of  the  law  mer- 
chant shall  govern." 

[4]  When  the  defendant  bank,  whldi  was 
a  holder  In  due  course,  presented  these 
checks  to  the  plaintiff  bank,  the  drawee,  and 
they  were  honored,  accepted,  and  paid,  the 
prior  Indorsers  were  thereby  discharged 
from  further  liability.  The  checks  when  so 
paid  had  run  their  course;  they  were  no 
longer  checks  within  the  meanli^  of  the  ne- 
gotiable InBtrummts  law,  bnt  wily  canctfed 
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Toncben ;  and  tba  plaintiff  was  not  a  bolder 
thereof  in  due  conne.  St.  Ix>nl8  Bank  t. 
German  American  Bank  (Mo.  App.)  127  S. 
W.  434;  Blverslde  Bank  t.  Shenandoah 
Bank,  74  Fed.  276,  20  a  G  A.  ISl;  Neal  t. 
Cobnm,  92  Me.  139,  42  Atl.  818,  89  Am.  St 
Rep.  495;  Farmers'  it  Mendiants'  Bank  t. 
Bntherford  Bank,  IIS  Tenn.  64,  88  8.  W. 
939.  112  Am.  St  R^.  817. 

[I]  The  payment  of  a  bill  or  check  1^  tba 
drawee  amounts  to  more  than  an  acceptance. 
The  role,  boldlnc  that  sa^  a  payment  has 
all  the  ^cacy  of  an  aco^tance^  is  foand- 
ed  upon  the  princ^Ie  that  the  greater  In- 
cludes the  lees.  Bank  t.  Bank«  141  Mo.  App. 
719,  1^  8.  W.  613;  Neal  t.  Cobum,  supra. 
In  Bank  t.  Bank,  109  Mo.  App.  660,  88  S. 
W.  037,  Mr.  Justice  Broaddus,  answering  the 
argument  that  absolute  payment  was  not  an 
acc^tance,  said:  "An  acc^>tance  binds  the 
acceptor  to  pay  the  bill,  and  be  cannot  be 
heard  to  deny  that  he  has  funds  in  his  bands 
for  the  purpose.  A  paymoit  of  the  bill  is 
more  than  an  aec^tance,  for  the  one  Is  an 
obligation  to  pay ;  the  other  a  discharge  of 
the  Indebtedness  represeated  by  such  bill. 
If  the  one  concludes  the  drawee,  It  is  Inccm- 
ceivable  why  the  othw  would  not"  Under 
the  provision  In  section  0021,  U  O.  L.,  that 
where  the  holder  of  a  check  procures  it  to  be 
Bcc^)ted  or  certified,  the  Indorsers  are  dis- 
charged fnim  liability,  Uw  plaintiff,  when  it 
paid  the  checks  in  questltm,  preduded  It- 
self from  setting  up  that  Uie  check  wafl  a 
fo^ry  on  any  want  of  authtnity  of  the 
perstm  affixing  the  signature  It  purported  to 
bear,  within  the  meaning  of  sectkm  S8S6,  L. 
O.  L.  The  following  Cases,  In  which  the  ne- 
gotiable instruments  law  Is  antHed,  sustain 
this  view:  Bank  of  Com.  t.  Mech.  Nat 
Bank,  148  Mt>.  App.  1,  127  S.  W.  429;  Title 
Guarantee  &  T.  Co.  v.  Haven,  126  App.  Dir. 
802.  Ill  N.  T.  Supp.  SOS;  Bank  of  RoUa  v. 
Salon  Bank,  141  Mo.  App.  719,  12S  8.  W. 
B13;  Banners'  ft  Mer.  Bank  t.  Ruther- 
ford Bank,  115  Tenn.  64,  88  S.  W.  039,  112 
Am.  St  Sep.  817.  In  the  case  of  Title 
Guarantee  &  T.  Ca  t.  Haven,  supra,  Mr. 
Justice  Ingrabam,  in  constderliv  sections  of 
the  negotiable  instruments  similar  to  those 
quoted  from  our  statute,  omstmed  them  as 
making  It  condutive  upon  th^  drawee^  after 
acceptance,  that  the  note  was  genuine  and 
all  prior  indorsement  assured. 

[I]  Under  our  negotiable  instrument  law, 
as  well  as  by  the  we^t  of  Judicial  author- 
ity, we  thiiUE  that  where  a  bank,  as  the 
plaintiff,  bdng  the  drawee  of  a  bill  of  ex* 
change  or  check  drawn  upon  it  by  one  of  Its 
depositors,  pays  the  bill  or  check  to  a  bolder 
thereof  In  due  course  (as  the  defendant  who 
baa  In  no  way  contributed  to  the  fraud,  and 
is  not  guilty  <tf  negligauie  In  the  matter), 
and  It  is  afterward  ascertained  that  the 
signature  to  the  bill  or  check  Is  a  forgery, 
the  bank  makli^  such  payment  cannot  re- 


cover the  money  from  such  bolder.  A 
of  this  kind  Is  an  exo^rUon  to  the  general 
rule  that  'money  paid  under  a  mistake  of 
fact  may^be  recovered. 
-  Tb^  was  no  error  In  the  Judgment  of  tbe 
lower  court  sustaining  the  demurrer,  and  It 
,1s  affirmed. 

Mr.  Chief  Justice  BAKIN  did  not  sit  in 
this  case,  and  took  no  part  in  Its  decision. 


SWITZLEB  V.  EARNHEABT. 
(Supreme  Court      Oregon.   July  5,  It^ll.) 

1.  Navigable    Waters    ($  42*)— Ripabiait 

Owners— BouNDABiES. 

Defeodaot  owoed  land  bordering  on  a  navis- 
able  river  which  land  was  separated  a  navig- 
able ann  of  the  river  from  an  island  contaioias 
aosurveyed  goTemment  land.  BHd,  that  de- 
fendant's boundary  extended  only  to  ordinary 
high-water  mark  oi  the  arm  of  the  river  separat- 
ing bis  land  from  the  island,  and  did  not  extend 
beyond  the  arm  so  as  to  include  any  portion  of 
the  island. 

 VSA.  Note. — For  other  cases,  see  Navigable 

Waters,  Cent  Dig.  H  263-255rbec  Dig.  |  42.*] 

2.  PuBuo  Laros  d  86*)-TAonmoifAX.  Hou- 

BTEAD. 

The  right  to  enter  land  as  an  additional 
homeBtead  cannot  be  exercised  upon  ansurveyed 
land,  and  land  taken  must  be  contiguous  to  the 
land  already  occupied  by  the  enCryman,  and  land 
that  ia.separated  from  the  homestead  by  a  me- 
andered navigable  arm  of  a  navigable  river  Is 
not  contiguous. 

[Ed.  Note^For  other  cases,  see  PobUe  Land% 
Dec  Dig.  S  85.*] 

3.  Public  Lands  (I  81*)— Eiqht  of  Settles 

ON  UNStntVETBD  LaND. 

Plaintiff  settled  oi>on  and  improved  nn- 
snrveyed  land  with  the  intention  of  acquiring 
title  when  the  land  came  Into  market  Defend- 
ant obtained  poeseesion  of  the  land  hj  a  fraudu- 
lent agreement  between  himself  and  plaiatieTs 
tenant  and  thereafter  held  possession  by  force 
and  threats.  HeW,  tiist  plaintiff  waa  in  poasos 
sion  by  his  tenant  claiming  the  land  against 
everybody  but  the  United  states,  and  defend- 
ant was  a  mere  trespasser  and  could  not  defend 
bis  possession  by  showing  that  plaintiff  was 
then  the  owner  of  160  acres  of  land  and  there- 
fore not  capable  of  taUng  the  land  in  questiao 
for  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  81  ei-53;  Dec  Dig.  |  81.»1 

4.  PasLio  Lands  (S  31*)— UNSuavxTSD  IiUrD 
— Evidence  of  Fobsesbion. 

Where  phdntlff  settled  upon  80  acres  of 
onsurveyed  land,  cleared  nearly  the  entire  tract, 
seeded  it  and  raised  hay  thereon,  and  construct- 
ed a  four-room  dwelling  honse  and  furnished 
the  same,  his  possession  of  the  entire  80  acres 
was  sufficiently  indicated  as  against  one  who 
fraudulently  (Xitained  possession  of  It  tlirou^ 
the  tenant  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Public  ImmSm, 
Cent  Dig.  S§  51-63 ;  Dec  Dig.  S  31.*] 

Appeal  from  Circuit  Court  Umatilla  Coun- 
ty; Q.  W.  Phelps,  Judge. 

Action  by  John  B.  Switzler  against  F.  B. 
Eamheart  Jud^ent  for  plaintiff,  and  de> 
fendant  appeals.  Affirmed. 

This  is  a  suit  to  restrain  defendant  from 
Interfering  with  plaintlCPs  possession  of  eer- 
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Uin  luidB  altiiatod  vpom  B«Avert  Island  In 
Oe  Colombia  rtver.  Tbe  Island  in  question 
la  ansarr^ed  goTemment  land,  and  baa  bera 
occQpled  for  sereral  years  by  dlfferoit  pra - 
sons.  In  tbe  year  188S  It  ma  in  tbe  posseM* 
slon  of.M.  D.  Beavert,  wlio  ImproTed  it  by 
plutiog  a  gardoi  and  putting  eereral  acres 
ioto  aUalfa.  and  constrncting  a  comfortable 
fomvroom  dwelling  bouse.  In  1896  he  sold 
Us  rights  to  plaintiff,  who  entered  upon  the 
land,  built  a  ftnce  so  as  to  inclose,  together 
with  tbe  natural  incloaun  made  1^  the  water, 
ftboQt  80  acrea,  and  cultivated  it  principally 
In  ilfaltk.  At  the  time  of  tbe  alleged  tres- 
pssses  by  defendant,  tbe  land  produced  about 
$800  worth  of  hay  a  year.  He  had  a  house, 
stables,  corral,  and  garden.  The  house  was 
fnrnlsbed  with  beds,  marble  top  fumltnre, 
■Dd  was  a  comfortable  residence,  llie  im- 
proTements  exceeded  $1,000  in  value. 

About  January,  1008,  plaintiff  leased  the 
plice  to  John  D.  Hatter  for  a  period  of  Are 
reirs,  but  subsequently  tbe  term  was  re- 
dnced  to  one  year,  and  at  tbe  expiration  of 
tbe  year  die  term  was  extended  for  three 
months,  explrim;  March  81,  1000,  at  whicb 
date  Hatter  was  to  surrender  tbe  premises  to 
plaintiff.  Tke  defendant  had  taken  a  home^ 
Btead  containing  about  142  acres  immediately 
adjoining  tiiat  arm  of  tile  Columbia  rtrer 
irtildi  Borates  Beavert  Island  from  tbe 
nalnlasd,  and  sabseqnently  commuted  It, 
aftar  a  resldaice  of  14  months,  receiving  his 
flnat  certificate  from  the  goremment  He 
was  residing  upon  Hits  land  inamedlatdy  pre- 
ceding the  alleged  tremass  complained  of. 

In  MarA.  1900,  defcsidant  moved  bis  fami- 
ly iq)on  Beavert  Island  and  located  in  a  tent 
near  plalnUff's  dwdling  house.  By  agree- 
ment with  Hatter,  he  purchased  Hatter's  hay, 
«nn,  and  dildcens,  and  Hatter  vacated  the 
premises,  leaving  dtfoidant  In  possession. 
Dtfendant  thereupon  took  possession  of  the 
boBtt,  threatening  to  shoot  plaintiff  if  he  at- 
tempted to  enter,  and  entirely  excluded  talm 
tberernxn.  Plaintiff  harvested  his  hay  crop, 
and  thereafter  brought  this  suit  There  was 
a  decree  in  his  favor  In  the  circuit  court,  and 
defendant  appeata. 

D.  W.  Bailey  and  J.  R  Penj,  for  appellant 
Fee  ft  Slater,  fbr  reqtondent. 

UcBRms,  J.  (after  stating  tbe  fhcts  as 
above).  [1]  Tbe  land  actually  occupied  and 
CDltlrated  by  plaintiff  comprises  about  80 
acres,  and  Is  unaurveyed  government  land, 
■eparated  from  the  land  of  defendant  by  a 
navigable  slou^  or  arm  of  tbe  Gcdambla  riv- 
er, and  there  la  nothing  in  defoidant's  eon- 
tentkm  tbat  Us  line  extended  beyond  this 
akwfih  so  as  to  include  any  portion  of  the 
land  occupied  1^  fdalntlfl. 

Dtfendanf  B  boundary  extended  only  to  oi^ 
dlnary  hUt^i-water  mark  of  the  stream,  sepa* 
ntlng  Beavert  Island  from  the  mainland. 
Orenm  v.  Portland  General  Electric  Oo.,  S2 
Or.  00%  OB  Paa  722,  98  Fac.  lOa 


[2]  Neither  was  he  «ititled  to  take  the 
land  as  an  additional  homestead.  The  right 
to  enter  land  as  an  additional  homestead  can- 
not l>e  exercised  upon  unsurveyed  land.  In 
addition  to  this  fact,  the  land  must  be  con- 
tlgnons  to  tbe  land  already  occupied  by  the 
Intending  entryman.  Tbe  land  In  controver- 
sy  was  separated  from  defendant's  home- 
stead by  a  meandered  navigable  arm  of  the 
Columbia  rlv«r  and  was  no  more  contiguous 
to  it  than  If  it  had  been  situated  on  the  op- 
posite side  of  the  main  river. 

[3]  It  Is  contended  tbat  plaintiff  was  the 
owner  of  more  than  160  acres  of  land,  and 
therefore  not  capable  of  Initiating  a  home- 
atead.  He  testifies  that  he  bought,  settled 
upon,  and  Improved  the  land,  with  a  view  of 
acquiring  title  by  prescription  or  homestead, 
or  any  other  way  when  it  came  Into  market. 
Whether  he  will  be  qualified  at  tbat  time  Is  a 
«aatter  between  him  and  the  government,  and 
In  no  way  concerns  this  defmdant.  who  does 
not  show  bimself  qualified  at  this  time  to 
make  this  settlement. 

The  evidence  shows  that  defendant  ob* 
talned  possession  by  a  fraudulent  agreement 
between  himself  and  plalntlSTs  tenant,  and 
thereafter  held  possession  by  force  and 
threats.  He  entered  unlawfully,  knowing 
that  plaintiff  dalmed  the  land.  Plaintiff  was 
In  posseeslon  by  bis  tenant,  claiming  the  land 
against  everybody  but  the  United  States,  and 
defendant  was  a  mere  trespasser.  And  the 
law  will  respect  plaintiff's  possession  as 
against  a  trespasser.  Boe  v.  Arnold,  B4  Or. 
62, 102  Pac.  290;  Gibson  v.  Chouteau's  Heirs, 
30  Mo.  686;  Buxton  v.  Traver,  130  U.  S.  232, 
d  Sup.  Ct  BOO,  82  L.  Ed.  920.  It  is  not  the 
policy  of  the  government  to  encourage  forci- 
ble entry  upon  government  land  In  the  actu- 
al possession  of  another.  Atherton  v.  Fowl- 
er, 06  n.  8.  618,  24  L.  Ed.  732;  Ronrke  v.  Mc- 
Nally,  08  Cal.  291,  33  Pac.  62;  Tldwell  v. 
Cbirlcabua  Cattle  Co.,  5  Ariz.  362,  63  Pac. 
102. 

[A]  The  nature  and  extent  of  plaintiff's 
poBseeston  of  the  80  acres  where  the  house 
was  situated  was  sufflciently  Indicated  by 
the  Improvements  made  upon  it  by  him. 
Practically  tbe  whole  tract  bad  been  cleared 
and  seeded  to  alfalfa.  Upon  the  case  made 
here  the  United  States  District  Court  held 
that  plaintiff  was  entitled  to  relief  against 
defoidant,  and,  while  tbat  decree  was  re- 
versed by  tbe  Circuit  Court  of  Appeals  (179 
Fed.  882,  106  C.  C  A.  260)  upon  tbe  ground 
of  lack  of  Jurisdiction  in  the  United  States* 
courts  to  entortain  suits  of  this  character, 
the  judgment  of  the  learned  district  Judge, 
as  to  the  law  <^  tbe  case.  In  other  respects. 
Is  not.witiiont  weight  with  ns.  To  allow  de- 
fendant to  enter  without  a  shadow  of  right 
and  disposasBS  plaintiff  from  his  house  and 
cultivated  fields  would  be  an  injostlca  which 
we  cannot  sanction. 

The  decree  Is  affirmed. 
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WRIQHT  T.  OITT  OF  HcHINNyiLLD  et  al. 
(Supreme  Court  of  Oregon.   Ang.  1,  1911.) 

MUNIOZPAZf  OOBFOSATIOnS  (1  40*>— PXOCBBD' 

maa  bt  Codncil— Obdinancbs. 

UpoD  an  InitiatiTe  petition  for  an  amend- 
ment to  the  cit7  charter  of  McMlnnvlUe,  an 
ordinance  was  enacted  anthorizlns  a  special  elec- 
tion to  Tote  upon  the  proposed  amendment,  and 
empowering  the  ma;or  and  recorder  to  ^re 
notice  of  the  election,  and  do  all  the  acta  or 
deeda  required  bj  the  charter;  CHty  Charter 
(Sp.  Laws  1903,  p.  502)  f  8,  requiring;  the  clerh 
to  give  10  days  notice  by  written  notices  posted 
Id  three  pQbUc  places,  of  each  election.  Held, 
that  the  failure  of  the  recorder  to  post  such 
noticea  In  three  public  placea  rendered  the  elec- 
tion void,  though  the  notice  waa  giT«i  by  pub- 
lication in  newspapers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  IMg,  %  48.*] 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty ;  William  Galloway,  Judge. 

Suit  by  Q.  S.  Wright  against  the  City  of 
McMlnnvtlle  and  othera.  From  a  Judgment 
sustaining  a  demarrer  to  tbe  complaint, 
plaintiff  apiraalB.  Rerened  and  remanded. 

This  Is  a  suit  to  enjoin  tbe  Issue  of  munic- 
ipal bonds.  It  is  alleged  in  tbe  complaint 
that  the  defendant  tbe  clt7  of  McMinnvllle  is 
a  municipal  corporation,  and  the  defendants 
lieroy  Lewis  and  A.  C  Chandler  are,  respec- 
tively, Its  mayor  and  recorder ;  that  plaintiff 
is  an  Inhabitant  and  taxpayer  of  the  dty; 
that  the  reqniaite  number  of  legal  voters  filed 
with  tbe  city  recorder  an  Initiative  petition 
for  an  amendment  of  tbe  city  charter,  ao  u 
to  authorize  an  Issue  of  bonds,  not  exceeding 
$10,000,  which  sum  was  to  be  used  in  substl- 
tutli^  cast-inm  pipe  of  a  givoi  diameter  tor 
wooden  water  mains;  that  an  ordinance  was 
enacted  authorizing  a  special  election  to  be 
held  March  20,  1911,  to  vote  upon  the  pro- 
posed amendmmt;  that  such  municipal  enact- 
meat  empowered  tbe  mayor  and  tbe  records 
to  give  notice  of  the  Section,  "and  to  do 
each,  every  and  all  the  acts  or  deeds  required 
or  directed  by  tl^em  to  be  done  or  performed, 
said  election  to  be  in  all  respects  called  and 
conducted  in  accordance  with  the  provislona 
of  the  charter  of  the  dty  of  McMlnnville"; 
that  section  8  of  the  chartn  requires  the  re- 
corder to  give  10  days'  notice  of  election, 
"posted  In  three  public  places  In  the  dty" ; 
that  notices  of  the  election  were  duly  issued, 
but  only  one  copy  was  posted,  and  in  lieu 
thereat  the  reoordw  caused  tbe  notice  to  be 
printed  in  two  consecutive  weekly  Issues  of 
newspapers  published  In  the  city,  and  also 
printed  a  pamphlet  which  contained  a  copy 
of  the  proposed  amendment  having  on  the 
cover  of  the  publication  a  statement  that  the 
election  wouM  be  held  March  20,  1911;  that 
the  pamphlet  was  mailed  to  each  voter  in  the 
cit7>  ao  far  as  could  be  ascertained,  and  a  no- 
tice was  published  In  ttie  newspapers  that  if 
any  elector  had  not  received  a  copy  of  the 
pamphlet  he  could  secure  one  by  calling  upon 
the  city  recorder  at  a  derignated  place ;  that 


at  the  election  held  at  tbe  time  appointed  148 
votes  were  cast  In  favor  of  the  proposed, 
amendment  and  116  against  It;  that  at  tbe 
preceding  gweral  Section  held  tn  that  dty 
201  more  votes  were  polled  than  at  such  spe* 
dal  election;  that  by  reason  of  tbe  failure 
to  post  notices  In  three  public  places  tbe  elec- 
tion was  void  and  the  proposed  amendment 
inoperative ;  that  a  sale  of  the  municipal  se- 
curities has  been  negotiated  and,  unless  re- 
strained, the  defendants  will  deliver  tbe 
bonds  to  purchasers,  thereby  imposing  an  Il- 
legal burden  upon  plalntlflTs  property,  for  tbe 
redress  of  which  he  has  not  a  plain,  speedy, 
or  adequate  remedy  at  law.  A  demurrer  to 
the  complaint  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit  woB  sustained,  and  plaintiff  declining 
further  to  plead  the  suit  waa  dismissed,  and 
he  appeals. 

Vine  W.  Pearc^  for  appellant  B.  L.  Con- 
ner, for  respottdoitB. 

MOORB,  X  (after  stating  the  facts  as 
above).  In  support  of  tbe  decree  rendered 
herein,  It  Is  maintained  by  defendants'  couua- 
sel  that  tbe  charter  of  McMlnnville  became 
operative  February  18,  1903  (Special  Laws 
Or.  1903,  p.  499),  prior  to  the  first  amoid- 
ment  of  section  2  of  article  11  of  the  Consti- 
tution of  Oregon,  permitting  legal  voters  of 
every  dty  and  town  to  enact  and  amend 
their  muulc^nl  charters;  that  sudi  altera- 
tion of  the  organic  act  rendered  section  8  of 
tbe  dty  charter  inoperative  respecting  tbe 
manner  of  giving  notice  of  an  tiecUim ;  and 
that  only  reasonable  notice  thweof  Is  re- 
quired, wbich  -WBB  given. 

The  section  of  the  charter  referred  to  is  as 
follows:  "TbB  recorder,  under  direction  at 
the  council,  shall  give  t«i  days*  notice  1^ 
written  notices  posted  in  three  public  places 
in  the  cit7,  of  eadi  election  to  be  beld,  whicb 
notices  shall  state  the  offices  to  be  filled  at 
such  dection  and  the  names  of  tbe  Judges 
and  derks  appointed  to  ctmduct  tbe  same.** 
Special  Laws  Or.  1908,  p.  602. 

The  publislied  notice  was  signed  by  tbe  re- 
corder; stated  when  the  qtedal  election 
would  be  hdd;  announced  the  porpose  for 
which  it  was  called ;  declared  that  a  copy  of 
tbe  proposed  amendment  of  tbe  charter 
would  be  furnished  each  voter  In  the  dty; 
asserted  tliat  tbe  notice  was  Issued  by  ord» 
of  the  common  council;  gave  tbe  names  of 
the  Judges  and  derks  of  each  ward;  and  lo- 
cated the  Place  therein  where  the  election 
would  be  held.  It  will  be  seen  that  the  form 
of  the  notice  complied  with  the  requirements 
of  the  quoted  provision  of  the  charter,  as  far 
as  applicable.  A  departure  however,  from 
the  command  of  the  section  is  observed,  in 
that  only  one  eopy  of  the  notice  was  put  1^k. 

It  is  perhaps  true  that  a  majority  of  tbe 
legal  voters  of  every  Western  dty  and  town 
can  not  only  read  the  English  language,  but 
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they  take  local  n^vspapen  and  keep  In- 
formed aa  to  all  nelsbborbood  matters  that 
iotenst  or  can  affect  them.  In  such  an  age 
of  enlightenment,  It  will  be  conceded  that 
the  method  paraued  by  the  recorder  of  pub- 
lishing notice  of  the  special  election  fur- 
nished much  better  information  respecting 
the  proposed  amendment  of  the  charter  than 
the  posting  of  written  notices  In  three  public 
places  could  ix«sibly  afford.  But,  however 
this  may  be,  as  the  ordinance  granting  the 
praj-er  of  the  petitioners  declared  that  the 
spedal  Section  should  be  "In  all  respects 
called  and  conducted  In  accordance  with  the 
provisions  of  the  charter  of  the  dty  of  M,c- 
MlanTille,"  the  command  In  this  respect  was 
Imperative,  and  necessitated  the  posting  of 
notices  In  three  public  places  In  the  city,  In 
the  failing  to  comply  with  which  the  election 
was  void,  and  an  error  was  committed  in  sua- 
talning  the  demurrer. 

The  decree  will  therefore  be  reversed,,  the 
dannrrer  overruled,  and  the  cause  remanded 
for  such  farther  proceedings  as  may  be  nec- 
esnry  not  luconslBtait  with  tbla  opinion. 


BVBRSON  V.  WOOD  at  aL 
(Sapreme  Ooort  of  Oregon.   Joly  IS,  1911.) 

FlADDULINT  CONVKTANCKS  (§  104*)— TbaNS- 

AcnoNa  Bgtw— w  Hdsbahd  and  Win;— 

PASnnEBUUF. 

While  transactions  between  husband  and 
wife  will  be  more  closely  scrutinized  than  It 
made  between  othen,  the  mere  fact  of  such 
relatioiufaip  will  not  of  Itself  authorise  the  court 
Iff  declare  fraadnlent  an  arrangement,  whereby 
the  wife  fnroiahed  money  to  carry  on  a  contract- 
ing bnsinesa  in  which  her  hosband  had  thereto- 
fore failed,  and  hired  him  by  the  month  to  assist 
in  the  bniitteas,  and  hence  wlU  not  be  liable  to 
his  cRditon,  nnleas  Mbm  In  fact  carried  on  his 
bntinesi  in  her  name  for  his  benefit 

[Bd.  — VoT  other  cases,  see  EVaudulent 
CDnyejances,  Gent.  Dig.  H  3S7-M4;  Dec.  Dig. 

Anwal  from  Olrcolt  Court,  HnltncHnah 
Coaaty;  John  B.  Gl^nd,  Judge. 

Action  b7  Fied  L.  BverBon,  tnutee  of  the 
estate  of  H.  B.  Wood,  bankrupt,  against 
Glenn  Wood  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.    Affirmed.  ' 

This  is  a  creditor's  salt  brought  to  sub- 
ject the  property  alleged  to  be  fraudulently 
held  by  respondent  Mrs.  Glenn  Wood  to  the 
payment  of  her  Insolvent  husband's  debts. 

During  IDOS  and  1906,  respondent  H.  B. 
Wood  and  A.  J.  Authors  were  partners  In  the 
seneral  bnildlng  and  contracting  business, 
onder  the  firm  name  of  Authors  &  Wood.  In 
the  spring  of  1906,  dissensions  arose  between 
than,  and  the  inrtnership  was  dissolved,  but 
tio  accounting  was  had  between  the  partners; 
«ach  claiming  that  the  other  was  indebted  to 
him.  In  July,  1906,  H.  B.  Wood  entered  In- 
to a  partoerablp  with  his  brother,  Audrey 
Wood,  but  the  firm  was  not  sacceasfal,  and 
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the  partnership  was  dissolved  In  October  of 
the  same  year.  H.  SL  Wood  was  married  to 
respondent  Olenn  Wood  in  September,  1906. 
At  this  time  he  was  In  debt  to  other  parties 
besides  Authors,  Whose  claim  was  yet  in  dis- 
pute and  unliquidated;  and  his  wife  was  the 
owner  In  her  own  right  of  real  property  of 
the  value  of  $2,400,  and  had  ^900  In  cash. 
Shortly  after  this,  Mrs.  Wood  began  the  con- 
tracting businesfh  under  the  firm  name  of  H. 
D.  Wood  &  Co.  She  furnished  the  money 
and  credit  needed  to  start  the  business,  and 
assisted  to  some  extent  in  the  details  and  In 
the  work  of  preparing  estimates  on  bids,  and 
collected  money  due  the  firm,  and  Wood  at- 
tended to  the  mechanical  details  and  super- 
intended the  work. 

The  evidence  tends  to  show  that  after  the 
marriage  Wood  proposed  to  quit  the  contract- 
ing business  and  go  to  work  as  a  laborer.  In 
order  to  support  his  wife,  but  that  she  ob- 
jected, and  proposed  that  she  would  go  In- 
to the  contracting  business  herself,  and  risk 
her  own  means  In  the  venture,  paying  her 
husband  $66  per  mcHith  to  work  for  her.  It 
Is  shown  that  Wood  Is  a  very  capable  me- 
chanic, but  that,  owing  to  lack  of  business 
ability  and  education,  he  has  never  been  able 
to  conduct  the  contracting  business  success- 
fully. The  evidence  also  shows  that  the  new 
arrangement  was  more  successful,  and  that 
up  to  the  commencement  of  this  suit  at  leflst 
$1,000  profits  had  been  made. 

In  1906,  two  years  after  this  arrangement 
between  H.  B.  Wood  and  hie  wife  had  been 
entered  into.  Authors  brought  a  suit  against 
Wood  and  secured  a  decree  against  him  for 
$1,063.88.  Wood  became  a  voluntary  bank- 
rupt, and  upon  bis  examination  before  the 
referee  In  bankruptcy  an  order  was  made  ap- 
pointing plaintiff  trustee  of  the  estate  and 
ordering  him  to  bring  this  suit.  Upon  trial 
in  the  circuit  court,  there  was  a  decree  in 
favor  of  dtfendanta.   PlalntlfC  appeals. 

F.  L.  Bverson  and  W.  O.  Hale  (Everson  & 
Fierce  and  Hale  &  McConnell,  on  the  brief), 
for  appellant  B.  8.  Fagne  and  W,  P.  La 
Roche,  for  respondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  The  foregoing  statement  contains 
the  material  facts  as  we  find  them.  To  at- 
tempt to  give  the  testimony,  or  even  a  synop- 
sis of  It  in  detail  would  needlessly  consume 
time  and  space.  We  are  of  the  opinion  that 
the  court  below  found  correctly  that  Mrs. 
Olenn  Wood  was  not  a  party  to  any  fraud 
against  H.  B.  Wood's  creditors.  There  Is  no 
claim  here  that  her  doing  business  under  the 
name  of  H.  B.  Wood  &  Co.  misled  any  cred- 
itor Into  dealing  with  H.  B.  Wood  personally, 
or  extending  credit  to  bim  in  the  belief  that 
he  was  a  member  of  the  firm.  In  fact  there  Is 
no  suggestion  that  Wood  has  ever  contracted 
any  debt  since  the  arrangement  between  his 
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wife  and  himself  wu  eotered  Into,  Unlflss 
was  canyliiff  on  bis  bnslnees  In  ber  Arm 
name  for  bis  benefit*  sbe  oumot  be  held  to 
account  to  his  creditors,  and  this  fact  la  not 
shown  b7  the  evidence. 

While  transactions  of  this  character,  be- 
tween husband  and  wife,  will  be  more  close- 
ly scratinlzed  than  U  they  were  betwemi  per- 
sons not  related,  yet  the  mere  fact  of  such 
relatioDs]Mp  Is  not  of  Itself  sufficient  to  justi- 
ts  the  court  in  declaring  than  fraudnloit 
B.  B.  Wood  had  mechanical  sklU,  but  lacked 
education  and  business  ability  and  m<mey. 
Mr&  Wood  had  money,  property,  education, 
and  business  capacity.  Wood's  ventures  be- 
fore this  arrangouent  had  always  resulted  In 
ftUlure.  When  his  wife  put  her  pn^erty  and 
brains  into  the  business.  It  was  a  successs. 
Here  is  the  "proof  of  the  pudding.'*  The  wo- 
man had  fbreslght  enough  to  see  that,  by  us- 
ing her  brains  and  thrift  and  employing  ber 
husband's  mechanical  skill  and  industry,  she 
could  make  a  success  of  the  business,  and 
now  that  she  has  done  so.  In  a  small  way,  we 
are  not  Indlned  to  turn  the  fruits  of  her  en- 
terprise OTOT  to  ber  husband's  creditors. 
She  has  not  employed  ber  husband's  skill 
and  Industry  without  lecompoise  to  enrich 
herself,  but  has  paid  him,  or  contracted  to 
pay  him,  965  a  month  for  his  services,  which 
Is  probably  more  than  he  ever  earned  in  his 
life  when  contra cting  on  his  own  account 
We  believe  the  testimony  of  Mrs.  Glenn 
Wood  to  he  true,  and  so  accepting  it  con- 
clude that  the  flndingn  of  the  circuit  court 
are  correct. 

The  decree  Is  afflnned. 


TODD  T.  PACIFIC  RY.  &  NAVIGATION  CO. 
(Supreme  Court  of  Oregon.    July  18,  1911.) 

L.  NEauanncx  a  2*)— DEFiHmoH. 

A  necessary  element  of  actionable  negli- 
(tence  Is  the  existence  of  a  duty  on  the  jwrt  of 
defendant  to  protect  plaintiff  from  the  liijnry 
complained  of.  NegtigeQce  ia  the  breach  or 
omission  of  a  legal  dutj;  it  Inclodes  two  subor^ 
dinate  Ideas — duty  and  the  performance  of  that 
duty  (citing  6  Words  and  Phrases,  4743-4746). 

{Ed.  Note. — For  other  cases,  see  Negligaic& 
Cent  Dig.  8S  3,  4;  Dec.  Dig.  S  2.*] 

2.  Rah-boadb  (S  411*)— Injitbt  to  ANiVAX.a— 
Comhon-Law  Duty  to  Guabd  Tbestle. 
Independently  of  statute,  a  railroad  com- 
pany does  not  owe  to  the  owner  of  animate  run- 
ning at  large  the  duty  to  fence  or  protect  its 
right  ot  way,  or  guard  treaties;  and  plaintiff's 
horse  having  been  permitted  to  run  at  lance,  and 
having  gone  on  a  trestle  and  fallen,  plaintiff 
could  not  recover. 

[FA.  Note.— For  other  eaiies,  see  Railroads, 
Cent.  Dig.  I  1400;  Dec.  Dig.  S  411.*] 

8.  RAtLSO&DS  (J  441*)— Iwjysv  TO  Anuau— 
Pbesumption  of  Ownebshif. 

Where  plaintiff,  suing  for  injuries  to  a 
horse  falling  throagh  a  trestle  on  a  railroad,  al- 
leged that  defendant  was  engaged  in  the  con- 
BtructiOD  of  a  line  of  railway  and  had  constmct- 
ed  a  trestle,  and  the  negligence  alleged  was  fail- 
ure to  guard  or  fence  the  structure,  the  court 


would  not  presnme  that  defendant  did  not  owd 
the  land  on  which  the  trestle  was  built  and  was 
a  trespasser,  but,  the  defendant  beiiw  in  actual 
and  exciuaive  possession,  it  was  suffleient,  except 
as  against  one  with  better  title. 

[Bd.  Note.— For  other  esae^  aae  Bailroads, 
Dee.  Dig.  i  441.*] 

Appeal  from  Circuit  Court,  Tlllamoolc 
County;  William  Galloway,  Judge. 

Action  by  H.  M.  Todd  against  the  Pacific 
Railway  ft  Navigation  Company.  From  a 
judgment  for  plaintiff,  defndant  appeals. 
Reversed  and  remanded. 

See,  also,  110  Pac.  391. 

This  Is  an  action  to  recover  damages  for 
an  Injury  to  plaiutUTs  horse.  At  the  time  of 
the  alleged  Injury,  defradant  was  constmct- 
ing  a  railroad  In  Tillamook  county,  a  part 
of  which  was  a  trestle.  Plaintiff's  horse  was 
of  the  alleged  value  of  f  125.  He  permitted 
it  to  run  at  large  In  the  vicinity  of  the  rail- 
road construction,  and  it  went  upon  the 
trestle,  fell  between  the  timbers,  and  waa 
thereby  injured,  from  the  effects  of  which 
It  died.  It  ia  alleged  that  defendant  neg- 
ligently and  cardesaly  left  the  trestle  open, 
exposed,  and  onftticed,  by  reason  whereof 
the  horse  entered  thereon.  The  court  over- 
ruled a  demurrer  to  the  complaint,  and,  de- 
fendant refusing  to  plead  further,  judgment 
was  entered  for  plaintiff.  Defendant  ap- 
peals. 

Zera  Snow  (Snow  &  McCamant,  on  the 
brieO.  for  appellant  Talmage  &  Jobnaon, 
for  respondent 

EAEIN,  C.  J.  (after  stating  the  facts  as 
above).  It  Is  conceded  by  plaintiff  that  de- 
fendant's liability  must  depend  upon  whether 
the  injury  was  the  result  of  defendant's 
negligence,  and  that  the  statutory  doty  to 
fence  the  railroad  track  does  not  apply  in 
this  case,  but  that  the  liability  of  defendant 
depends  upon  whether  It  was  n^Ugence  to 
leave  unguarded  the  trestle,  which  is  part  of 
defendant's  railroad,  and  might  be  dangerous 
to  stock. 

[1]  First  It  may  be  stated,  that  a  neces* 
sary  element  of  actionable  negligence  is  the 
existence  of  a  duty  on  the  part  of  defendant 
to'  protect  the  plaintiff  from  tbe  Injury  com- 
plained of.  Farls  T.  Hoberg,  134  Ind.  269, 
33  N.  EL  1028,  S9  Am.  St  Rep.  2S1.  Neg- 
ligence is  the  breach  or  omission  of  a  legal 
duty.  Donovan  v.  Ferris,  128  Oal.  49,  60 
Pac.  519,  79  Am.  St  R^.  25;  Magar  t. 
Hammond,  64  App.  Div.  632,  67  N.  T.  Snpp. 
63;  Nolan  v.  N.  T.,  etc..  B.  Co..  63  Conn. 
461,  4  Ati.  106.  It  Includes  two  sabordlnats 
Ideas— doty  and  the  performance  of  that 
duty.  6  Words  and  Phrases,  4743--4746: 
O'Nell  T.  Town  of  East  Windsor,  63  Conn. 
160,  27  Atl.  237;  Elster  t.  Spdngfleld,  49 
Ohio  St  82.  SO  N.  B.  274;  a  &  R.  V.  R. 
Co.  V.  Martin,  14  Neb.  296,  16  N.  W.  696; 
Lannore  v.  Crown  Point  Iron  Co.,  101  N. 
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I.  391,  4  N.  E.  752.  64  Am.  Rep.  718;  St 
Louis,  eta,  Co.  v.  Keokuk,  etc.,  Go.  (O.  O.) 
31  Fed.  755;  Lake  Shore,  etc..  Ry.  Go.  t. 
Knrtz,  10  Ind.  App.  60,  35  N.  E.  201,  37 
N.  E.  303. 

In  Denver  &  Rio  Grande  R,  Go.  t.  Ghand- 
ler.  8  Colo.  371,  8  Pa«.  571,  It  Is  held  that  to 
coDsHtnte  a  liability,  foiinded  upon  the  fault 
of  the  company,  there  must  exist  a  dnty  on 
the  part  of  the  company,  the  failure  to  per- 
form which  occasloaed  the  loss  of  the  horse, 
namely,  to  make  It  Imposelhle  for  the  horse 
to  enter  upon  the  bridge.  Hence  defendant's 
liability  depends  upon  the  existence  of  a 
duty  to  plaintiff  and  a  failure  to  perform 
that  duty. 

Second.  Does  the  complaint  state  facts  suf- 
ficient to  show  such  a  duty  on  the  part  of 
defendant,  which.  If  nnfulfllled,  will  create  a 
liability?  Although  It  Is  not  negligence  for 
tbe  owner  of  stock  to  permit  It  to  run  at 
la^,  neither  is  It  negligence.  Independent  of 
the  statute,  for  the  railroad  company  to 
leave  Its  track  unfenced.  Prior  to  the  en- 
actment of  the  railroad  fence  law,  which  re- 
lates only  to  the  operation  of  the  road,  the 
company  was  only  liable  for  damage  to 
stock  by  reason  of  n^llgence,  and  failure 
to  fence  was  not  negligence.  Moses  t. 
Southern  Paa  R.  Co.,  18  Or.  385,  393,  23 
PacL  408,  8  L.  B.  A.  135.  And  that  rule  was 
u  aM'llcable  to  trestles  as  to  moving  trains. 
We  understand  that  the  result  of  the  cases 
In  this  court  upon  this  subject  is  that  the 
owner  may  permit  cattle  and  horses  to  run 
at  large,  wldiont  being  guilty  of  negligence 
or  fbe  violation  of  any  law,  and,  even  If  they 
enter  upon  the  nnlndosed  land  of  another, 
be  Is  not  liable  for  damages  to  crops  or 
grass.  Bat  such  an  mtrj  would  be  a  tres- 
pass, although  b7  reason  of  the  general  fence 
law  the  ownCT  of  the  land  has  no  remedy 

In  Moeea  ▼.  Southern  Pac.  B.  Co.,  In 
leaking  of  contrlbntorr  negfUgence  by  the 
omgr  ot  Btoftk  Injured  on  a  railroad  right  of 
way,  Hr.  Justice  Lord  saya:  "Although  th^ 
[the  BtoA]  may  be  regarded  as  trespassera, 
he  [tbe  owner]  la  not  guilty  of  contributory 
ne^lgenee.  *  *  *  It  la  considered,  as  the 
act  of  the  plaintiff  in  suffering  hlB  stock  to 
ran  at  laqce  Is  not  unlawful  nor  negligent, 
nor  likewise  the  act  of  the  defoidant  in  leav- 
ing ItM  track  unindosed,  yet  when  It  Is  so, 
u  tbe  stock  may  stray  upon  It  as  other  nn- 
indosed  places,  the  defendant  takes  the  risk 
of  ndi  Instruslon  upon  its  track,  and  the 
owner  the  risk  of  injury  to  his  stodc  by 
mav<ddable  aoeidoit" 

In  BUen  v.  Palsl^,  18  Or.  47,  52,  21  Fac. 
B84. 936  (4  li.  S.  A.  84<0,  it  is  said:  "To  bold 
that  one  man  has  a  right  to  permit  his  stock 
to  go  upon  the  lands  of  another,  if  not  ivo- 
tected  hy  a  material  Inclosore,  would  be 
holding.  In  efldct,  that  a  man  did  not  own 
what  belonged  to  him.  The  Legislature  can- 
not legalize  such  a  trespass.  It  cannot  pro- 
Tide  that  the  cattle  of  A.  may  lawfully  go 
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upon  the  land  of  B.  against  the  latter's  con- 
sent, whether  his  land  is  fenced  or  unfenced, 
though  It  may,  as  before  suggested,  with- 
hold from  B.  a  remedy  for  damages  occa- 
sioned by  such  a  trespass.  If  his  land  la  not 
Inclosed  In  a  prescribed  manner.  Legislation 
of  the  character  referred  to  goes  only  to  the 
remedy,  and  no  attempt  to  extend  It  further 
can  be  Justified." 

And  In  Williams  v.  Railroad  Company,  2 
Mich.  259,  55  Am.  Dec.  59,  speaking  of  the 
right  of  stock  to  run  at  large.  It  Is  said: 
"This  act  [tbe  general  fence  law]  does  not 
require  men  to  fence  their  lands,  but  merely 
precludes  a  recovery  for  damages  done  by 
beasts  thereon,  unless  they  are  fenced.  Nor 
does  it  grant  any  right  to  one  individual 
to  trespass  on  the  private  property  of  an- 
other, or  to  depasture  at  will  railroads  any 
more  than  other  lands  owned  and  possessed 
by  Individual  citizens;  nor  can  tbe  Legisla- 
ture, under  the  Constitution,  confer  any  such 
right"  See,  also,  Headen  t.  Rust,  89  111. 
186. 

[2]  And.  as  a  necessary  conclusion  from 
this  statement  of  the  law,  the  defendant 
owed  no  duty  to  plaintiff  in  r^rd  to  the 
condition  of  its  right  of  way,  and  therefore 
there  could  be  no  liability  on  its  part  as 
the  result  of  the  horse  going  upon  the  trestle. 
Plaintiff's  stodE  entered  upon  the  right  of 
way  at  his  risk,  and  defendant  is  under  no 
obligation  to  make  its  lands  safe  for  the 
pasturage  of  plaintUTs  stock.  Illinois  Cent. 
R.  Co.  V.  Garraher,  47  111.  833;  Knight  T. 
Abert,  6  Pa.  472,  47  Am.  Dec.  478;  Denver 
&  R.  G.  By.  Co.  V.  Chandler,  8  Colo.  371,  8 
Pat  671. 

This  principle  Is  reaffirmed  by  tbe  Su- 
preme Court  of  North  Dakota,  In  the  neent 
case  of  Corbett  v.  Great  North.  By.  Co.,  125 
N.  W.  1054.  In  Hughes  v.  Hannlbsl  &  St. 
Joe  B.  Co.,  66  Uo.  326,  It  is  held  that  "the 
proprietor  of  uninclosed  land  Is  under  no 
obligation  to  make  it  safe  for  pasturage,  and 
If  the  cattle  of  another  stray  upon  it,  and 
are  killed  by  drownins  In  an  unguarded 
well,  there  Is  no  liability  resting  upon  him 
for  the  loss.  A  railroad  company  stands 
upon  the  same  footing  as  any  other  pro- 
prietor."  See^  also,  33  Qyc.  1213. 

ES]  Plaintiff  urges  in  his  brief  that  there 
is  nothing  in  the  complaint  to  show  that 
defendant  owned  the  land  upon  whlcb  the 
trestle  was  built;  but  that  Is  a  reasonable 
Inference  frtnn  the  allegations  of  the  com- 
plaint, namely,  that  defendant  *'wbs  engaged 
In  the  construction  of  tlie  line  of  railway. 
*  *  *  and  had  constructed  a  trestle  along 
Its  said  route."  The  negligence  or  failure 
of  duty  alleged  on  part  of  defendant  Is  fail- 
ure to  fwce  or  guard  tbe  structure,  and  not 
Uiat  It  waa  wrongfully  built;  this  being  the 
cmly  ground  of  llablll^  alleged  by  plaintiff. 
There  being  no  such  allegation,  tbe  court  will 
not  presume  that  defendant  was  a  trespasser 
In  the  construction  of  Its  road.  The  de- 
fendants right  to  occupy  the  ground  and 
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to  build  a  trestie  will  be  assumed.  The  com- 
pany wae  In  the  actual  and  exclusive  pos- 
session of  the  trestle  and  ground  it  occupied, 
which  was  a  sufficient  title  against  all  the 
world,  except  one  with  a  better  title.  Brown- 
ing T.  Lewis,  89  Or.  11.  17,  64  Pac.  304;  O. 
R.  &  N.  Co.  T.  Bertzberg,  26  Or.  222.  37  Pac. 
1019;  Gallagher  v.  Sedllher,  114  Pac.  043. 

The  Judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded. 


FASSETTT  v.  BOSWELiL. 
(Supreme  Ckiart  of  Oregon.   July  18,  1911.) 
1.  New  Trial  ({  70*)— Afpkai.  and  EIbbob 

rt  079*)  — Stew  a*ULL  —  ISSOTFIOIBNCT  OF 
fiviDENCB— DiaORVnOK  OF  GOURT. 

A  motion  to  set  aside  a  verdict  for  InsufiB- 
clenc;  of  evidence  to  sustaio  It  is  addressed  to 
the  Bound  discretioD  of  the  trial  court,  aod  Its 
ruling  cannot  be  assigned  as  error  on  appeaL 

[Ed.  Note.— For  other  casea,  see  New  Trial; 
Oent.  Dig.      142,  143:  Dee.  Dig-  L^Oi*  ^ 

Eeal  and  E>rror,  Cent  Dig.  H  3871-1S873;  Dec. 
Hg.  §  979.«] 

Z  Appeal  and  Brbor  (g  237*)— Questions 
Reviewable— Insufficiency  of  Evidence- 
Motion  fob  Dibected  Vebdict. 

In  the  absence  of  a  motion  for  a  directed 
verdict,  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  is  not  presented  to  the  court  on 
appeal. 

[Ed.  Note.— IIV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SL  13^1388;  Dec.  Dig.  I 
237;*   Trial.  Cent.  Dig-  SS  228-252.] 

8.  New  Tbial  (g  160*)— Newlt  Disco vebed 
EviDENCB— Motions— Affidavit. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence,  which  is  not  based 
on  an  affidavit  setting  fbrdi  the  facts  as  re- 
quired by  I*  O.  Ia  If  174,  177,  is  properly 
denied. 

[Ed.  Note. — For  other  casea,  see  New  Trial, 
Cent.  Dig.  U  306-310;  Dec.  Dig.  S  160.*] 

4.  Bills  and  Nona  (i  403*)— Conbxdibation 

— Evidence. 

nioagh  under  L.  O.  It.  I  5SS7,  a  negotiable 
instrnment  ia  deemed  prima  facie  to  be  support- 
ed by  a  valuable  consideration,  want  of  consider- 
ation may  be  proved  when  questioned. 

[EjA.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  ||  16S2-1662;  Dee.  Dig.  | 
498.*] 

6.  Bills  and  Notes  <%  001*)— Dubbss— Bvi- 

DBNOE— ADUISSIBILITT. 

In  an  action  on  a  note  alleged  to  have 
been  given  as  compensation  for  iDjuries  to 
plaintiETs  husband  while  at  defendant's  pleas- 
ure resort  evidence  of  the  ^Deral  habit  of  de- 
fendant In  the  use  of  intoxicating  liquors,  and 
particularly  at  the  time  of  the  injury  to  plain- 
tiff's hasband,  was  properly  excluded;  defend- 
ant not  being  present  at  the  time  of  the  In- 
juries. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  1698-1707;  Dec  Dig.  S 
501.*] 

6.  Bills  ahd  Notes  (S  608*)— Dmss^— Evi- 

DENCB— AdHISSIBILITT. 

EJvidence  of  the  physical  condition  of  plain- 
tiffs husband  subsequent  to  the  execution  of  the 
note  was  immaterial. 

[E)d.  Note.— For  other  cases,  see  Bills  and 
Not^  Cent  Dig.  IS  1738-1738;  Dec  Dig.  S| 


Appeal  from  Circuit  Court,  Dotiglaa  Comi- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Emma  E.  Fassett  against  Mrs. 
Bl  E.  Boswell.  From  a  Judgmoit  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

This  is  an  action  on  a  promissory  note  for 
$200;  the  note  being  in  the  usual  form.  As 
a  defense  to  the  action,  defendant  denies  tlie 
execution  of  the  note,  and  any  Indebted- 
ness to  plaintiff,  and  alleges  tbat  by  means 
of  threats  of  Injury  to  defendant's  business 
and  to  her  person,  she  was  coerced  into  sign- 
ing the  note,  and  that  the  note  was  without 
any  consideration,  and  was  void.  The  cir- 
cumstances surrounding  the  execution  of  the 
note  were  that  defendant  was  the  pr(H;»rietor 
of  Boawell's  Springs,  a  pleasure  resort,  and 
plalutlfTs  hnsband  went  there  shortly  before 
the  execution  of  the  note  to  take  a  bath. 
While  at  the  springs,  he  was  badly  beatm 
and  braised  by  defradant's  cook,  a  French- 
man. As  to  who  was  to  blame  or  how  the 
trouble  took  place  between  Fassett  and  tbe 
cook  does  not  appear.  About  12  day!  there- 
after plaintiff  w«it  to  defendant's  place  and 
secured  the  note,  as  she  says,  for  compensa- 
tion for  the  loss  of  support  of  her  husband 
and  the  expense  of  the  trip  there.  Defend- 
ant contends  that  she  signed  the  note  under 
threats  made  by  plaintiff  that  she  would  ruin 
her  business,  and  that  she  would  make  It 
look  like  a  barroom  brawl;  and  said  that  If 
such  a  thing  got  out  It  would  ruin  her  busi- 
ness. Defendant  also  contends  that  It  was 
blackmail,  and  that  she  signed  tbe  note  un- 
der coercion,  without  any  consideration.  Tbe 
case  was  tried  by  tbe  Jury,  and  a  verdict  ren- 
dered for  defendant,  and  from  a  Judgment 
thereon  plaintiff  appeals. 

O.  S.  Jackson  (Hairy  F.  JosUn,  on  tbe 
brief),  for  appellant  O.  P.'  CoiAow  (Cosbow 
&  Rice,  on  tbe  brl^,  for  reapondwit; 

BAEIN.  G.  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  plaintiff  moved  for  a  new 
trial  on  tbe  grounds  (1)  tbat  the  evidence 
was  insDffldent  to  justify  the  verdict,  and 
(2)  of  newly  discovered  evidence.  A  motion 
to  set  aside  a  verdict  for  insufficiency  of  evi- 
dence to  sustain  It  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  cannot  be 
assigned  as  error  on  appeal.  State  v.  Foot 
You,  24  Or.  60,  70,  32  Pac  1031,  33  Pac.  537 ; 
McCormlck  Machine  Co.  t.  Hovey,-  36  Or. 
269,  60  Pac.  189 ;  Houser  t.  West,  39  Or.  292. 
396,  66  Pac.  82 ;  Crossen  v.  Oliver,  41  Or.  606. 
69  Pac.  308.  And  as  there  was  no  motion  for 
a  directed  verdict,  the  case  Is  not  before  us 
on  the  insufficiency  of  evldrace. 

[3]  The  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Is  insuffi- 
cient to  present  that  question,  as  It  does  not 
comply  with  the  statute.  Sach  a  motion  must 
be  based  upon  an  affidavit  setting  forth  the 
facts  upon  which  It  is  based.  Ii.  O.  I<.  H  174, 
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ITJ  ;  State  t.  Hffl,  89  Or.  90,  04, 65  Vac  518. 
Tberefoie  It  -was  not  mot  to  ^my  the  mo- 
tion for  the  nonsuit 

Plaintiff  also  assigns  as  error  that,  al- 
tboDgh  the  court's  Instructions  to  the  ]urj 
IS  a  whole  are  correct,  tb^  are  misleading 
to  tlie  Jury.  No  exception  was  taken  to  any 
Instmctlon,  and  none  were  requested  by 
plaintiff,  and  we  find  no  error  In  relation 
thereto.  They  are  most  faroraMe  to  plaintiff. 

[4]  Plaintiff  also  excepts  to  the  admission 
(tf  evidence  as  to  the  want  of  consideration 
for  the  note,  bnt  under  the  statute  (section 
5S37,  L.  O.  L.)  every  negotiable  Instrument  Is 
deemed  prima  fade  to  have  been  for  a  valu- 
able consideration.  However,  want  of  con- 
ilderatlon  may  be  proved,  if  questioned. 

[SI  The  court  excluded  evidence  offjred 
hj  plaintiff  as  to  the  general  habits  of  de- 
fendant in  the  use  of  intoxicating  liquors, 
and  particularly  at  the  time  of  the  Injury  to 
rlalntUTs  husband,  and  this  was  excepted  to. 
Bdt  sQch  evidence  had  no  bearing  upon  the 
issues  In  the  case,  and  was  Immaterial.  De- 
fendant was  not  present  when  the  Injuries 
were  Inflicted,  and  personally  took  no  part 
In  tbem. 

[II  Evidence  as  to  the  physical  condition 
of  plaintiff's  husband  sul^eqnent  to  the  exe- 
cution of  the  note,  is  also  immaterial ;  it  bav- 
iDg  no  bearing  upon  the  question  of  duress 
or  tbe  consideration  for  the  note. 

We  have  considered  tbe  other  assignments 
of  error,  and  And  that  they  are  without 
merit 

Tbe  Judgmoit  of  the  lower  court  is  af- 
firmed. 


FBAXE  U  SUTFH  MEAT  CO.  T.  OBEGON 

B.  &  NATI6ATI0N  00. 
(SoproDe  Oonrt  of  Onvoa.   June  27,  1911.) 
h  PUItdPAI.  AND  AoBin  (I  101*)-'AUTnOB- 

m  or  AOEirr— AuTHoarPi  to  Bimu  Fbivci- 

FJlL. 

Where  the  agent  of  a  meat  company,  bny- 
iof  and  ihippinff  cattle,  entered  Into  a  contract 
with  a  railroad  company  for  the  shipment  of 
mtle,  the  contract  was  binding  upon  tbe  meat 
company. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent.  Dig.  |  266;  Dec  Dig.  {  lOl.*] 

2.  Carriebs  (t  218*)— Cakbieb  or  Live  Stock 
—Special  Coktbact  fob  TnAnspoaxATioN. 
A  stipulation  in  a  special  contract  for  the 
ttauportation  of  live  stock  that  unless  claims 
for  ]om,  damage,  or  detention  are  presented 
within  10  days  from  the  date  of  unloading  and 
before  tbe  stodc  has  been  mingled  with  other 
■tock,  sach  claims  shall  be  deemed  waived  and 
the  carrier  will  be  discharged,  Is  reasonable,  and 
the  Cailort  of  tbe  shipper  to  comply  therewith 
pnelndes  any  xeoorexy, 

ABL  Note.— Fn  other  cases,  see  Oanieit, 
Oeat  Dig.  I  038;  Dec  Dig.  |  21&*] 

^■peal  frmn  Glrcnlt  Oomt,  Multnomah 
Gounty;  C.  U.  Gantenbeln,  Judge. 

Aedm  by  Frank  I*.  Smith  Heat  Company 
mtinst  tile  Oregon  Railroad  &  Navigation 


Company.  From  a  jndgmrot  of  nonsolt, 
plaintiff  appeals.  Affirmed. 

Plaintiff  corporation  is  engaged  In  the 
bntchering  business  In  Portland,  Or.  Tbe 
complaint  alleges,  in  substance,  that  about 
March  14,  1908,  plaintiff  caused  to  be  ship- 
ped to  it  over  defendant's  railroad,  from 
North  Powder  in  Eastern  Oregon,  53  head  of 
live  stock,  intended  for  slaughter  at  Port- 
land ;  that  owing  to  the  n^ligent  operation 
of  defendant's  train,  tbe  same  arrived  at 
Huron,  Or.,  several  hours  later  than  It  should 
have  done:  that  a  washout  occurred  at  the 
latter  point  preventing  the  train  from  pro- 
ceeding further;  that  if  the  train  had  not 
been  so  negligently  o[>erated,  it  would  have 
arrived  at  Huron  and  passed  the  place  where 
the  washout  occurred  without  delay  or  deten- 
tion on  the  route  between  North  Powder  and 
Portland ;  that  the  train  and  cars  containing 
the  cattle  were  returned  by  dtfendant  to  La 
Grande  about  10  o'clock  a.  m.  on  March  15, 
1008,  when,  without  notice  to  or  consent  of 
plaintiff  or  the  person  in  charge  of  the  stock, 
they  were  unloaded  Into  a  yard  entirely  with- 
out shelter  and  covered  with  mud  several 
inches  deep,  and  kept  there  for  three  days 
without  sufficient  food  and  without  any  shel- 
ter or  resting  place;  that  the  yard  was  an 
unfit  and  unsuitable  place  In  which  to  keep 
the  cattle,  as  defendant  well  knew ;  that  de- 
fendant neglected  and  rafused  to  provide  any 
place  other  than  the  yard  in  which  to  keep 
them  and  refused  to  allow  plaintiff  or  tbe 
person  in  charge  to  provide  any  other  place 
for  them ;  that  because  of  the  alleged  wrong- 
ful acts  of  defendant  the  cattle  became  great- 
ly reduced  In  wdgbt  and  depreciated  In 
market  value,  to  sdalnturs  damage  In  tbe 
sum  of  9522.12;  and  that  plaintiff  was  oblig- 
ed to  pay  f30.20  for  extra  feed  for  the  cattle. 

Defendant  answered,  admitting  that  the 
cattle  were  ahlnped  to  plaintiff  on  tbe  date 
named,  dmylng  that  plaintiff  was  the  ship- 
per, but  alleging  that  the  ahlimient  received 
by  them  for  plaintiff  was  the  same  'eblpmoit 
mmtloned  In  the  complaint  It  dmied  all 
plaintUTa  allegattona  of  negligence,  and  ad- 
mitted that  the  cattle  wer»  returned  to  La 
Grande  about  0  o'clock  a.  m.  of  Bfarch  16th. 
Fot  a  farther  and  separate  answer,  defend- 
ant allied  that  on  March  14, 1908,  a  copart- 
nership firm,  doing  buslnees  as  DavlB  Bros., 
of  which  C.  SL  Davis  was  one  of  the  mem* 
bns,  entered  Into  a  contract  bn  writing  with 
d^endant  for  the  transportation  of  two  cdr 
loads  of  cattle  from  North  Powder  to  Port- 
land by  defendant;  that  the  shipment  of 
cattle,  the  nact  number  of  which  was  un- 
known to  defendant  was  tbe  same  one  men* 
tioned  In  the  complaint;  that,  In  consldOTa- 
tlon  of  a  rate  of  transportation  granted  by 
the  defoidant  to  the  shipper,  governing  such 
shipmoit  the  shipper  and  this  defendant  en- 
tered Into  a  Btlpulatl<m  with  respect  to  the 


t  Bss  MUM  toplB  and  NOtton  NUUBBR  In  Dm.  Dig.  ft  Am.  Dig.  Kay  No.  Ssrtes  ftBepYlDtfaxas 


Digitized  by 


Google 


804  117  PACIFIC  RBFOBTEB  (Or. 


condlttoDS  Tmder  which  the  Bhlpment  should 
be  and  was  traiuported  by  this  defendant 
One  provision  of  this  contract  Is  as  follows: 
"Unless  claims  for  loss,  damage  or  detention 
are  presented  within  ten  days  from  the  date 
of  the  unloading  of  said  stock  at  destination, 
and  before  said  stodi  has  been  mingled  with 
other  stock,  such  claims  shall  be  deemed  to 
be  waived,  and  the  carriers  and  each  there- 
of shall  be  discharged  from  liability.  Any 
carrier  liable  on  account  of  loss  or  damage 
to  any  of  said  stock,  shall  Iiave  the  benefit  of 
any  insurance  that  may  have  been  efTected 
thereupon.  The  rules,  regulations  and  condi- 
tions prescribed  by  the  carriers  for  the  trans- 
portation of  live  stock,  as  evidenced  by  their 
published  tariffs,  classiflcatioos  and  circu- 
lars in  force  and  effect,  are  binding  opon  the 
shipper.  The  signing  of  this  contract  by  the 
shipper  or  his  agent  shall  be  conclusive  evi- 
dence of  Itnowledge,  assent  and  agreement 
to  each  and  every  stipulation  and  condition 
thereof  by  said  shipper."  Defendant  alleged 
that  the  shipment  was  transported  by  it  with- 
out delay  and  with  due  care;  but  that  on 
the  evening  of  March  14th  an  extraordinary 
and  furious  shower  arose  which  continued 
all  of  the  next  day,  washing  out  a  portion  ot 
defendant's  track  near  Huron;  that,  upon 
encountering  tbe  washout.  It  returned  to  La 
Grande  with  the  train ;  tliat  the  stock  were 
promptly  unloaded  into  defendant's  stodc- 
yard,  with  the  consent  of  the  shipper's  agent ; 
that  the  yard  was  entirely  suitable  for  re- 
ceiving and  holding  the  stock  under  all  con- 
ditions that  conld  be  reasonably  anticipated 
by  defendant ;  and  that  as  soon  as  the  in- 
Jury  to  the  road  could  be  repaired  defradant 
transported  the  cattle  to  Portland,  where 
they  were  unloaded  and  accepted  by  plain- 
tiff, without  any  complaint  or  objection,  cm 
March  19, 1008 ;  and  that  no  claim  was  made 
by  plaintiff  for  damage  to  tbe  stock  nntU 
July  10,  1908. 

The  evidence  does  not  show  any  unneces- 
sary delay  by  defendant  In  transporting  the 
shipment,  but  indicates  that  the  delay  was 
caused  solely  by  the  unusual  storm  and  the 
consequent  washing  out  of  Its  roadway. 
There  is  some  evldeuce  tmding  to  show  that 
C  E.  Davis,  who  was  in  charge  of  the  stock 
for  plaintiff,  and  who  accompanied  tbe  Bbip- 
ment,  left  the  cars  when  they  returned  to  La 
Grande  and  was  sway  when  tbe  stock  were 
being  unloaded;  that  the  corral  was  muddy 
and  unsheltered;  that  some  of  tbe  slats  on 
tbe  feed  racks  were  broken  or  absent,  caus- 
ing waste  of  food;  and  that  when  he  as- 
certained this  be  demanded  that  the  stock  be 
taken  back  to  North  Powder,  where  they 
could  be  better  cared  for;  but  that  defend- 
ant's agent  did  not  comply  with  this  demand. 
Plaintier  received  the  stock  In  Portland  and 
slaughtered  them  within  a  very  short  time, 
making  no  dalm  for  damages  until  July  10, 


1908.  The  evldmce  tends  to  show  a  shrink- 
age in  the  weight  of  the  animals,  amoontlng 
In  all  to  about  5.600  pounds.  The  contract  of 
shipment  was  signed  "Davis  Brothers,"  by 
0.  E.  Davis,  and  by  defendant's  agent  at 
North  Powder.  C  E.  Davis  accompanied  the 
shipment  to  Portland.  At  the  conclusion  ot 
plaintiffs  testimony  the  defendant  moved 
for  a  judgment  of  nonsuit,  which  was  grant- 
ed, and  plaintiff  appeals. 

Cole  it  CMe,  for  appelant  A.  C  Spencor 
(W.  A.  Bobbins,  on  the  brief),  for  revpondoit 

McBRIDE;  J.  (after  stating  the  facts  as 
above).  [1]  ^he  Judgment  of  the  circuit 
court  Is  correct  The  evidence  shows,  with- 
out eoutradictlon,  that  Davis  Bros,  were  plain- 
tUTs  agents  in  buying  and  shipping  the  cat- 
tle, and  their  contrapt  was,  therefore.  Its 
contract  and  binding  upon  It  York  Co.  v. 
Central  RaUroad.  3  Wall.  107,  18  L.  Ed.  ITO. 

[2]  The  stipulation  that  a  claim  of  injury 
shall  be  presented  within  10  days  and  be- 
fore the  stock  shipped  shall  have  been  mlo- 
gled  with  other  stock  Is  a  reasonable  stipolar 
tlon  on  its  very  face.  Transportation  com- 
panies can  only  do  business  through  em- 
ployes, and  the  location  of  these,  as  well  as 
the  time  of  their  employment,  is  subject  to 
change.  It  Is  only  fair  that  cases  of 
this  character,  the  cor[>orBtIon  should  be 
seasonably  notified  that  a  claim  for  damages 
would  be  insisted  upon,  in  order  that  a  care- 
ful inspection  of  tbe  animals  and  timely  In- 
quiry into  the  conditions  attending  their 
transportation  may  be  investigated  aod  tbe 
actual  facts  ascertained. 

This  is  not  a  stipulation  exempting  the  car- 
rier from  liability  for  negligence,  but  one 
giving  It  an  opportunity  to  ascertain  whether 
Its  servants  have  been,  in  fact  negligent 
Such  stipulations  have  be^  frequently  up- 
held by  the  courts.  Atlantic  Coast  Line  R. 
Co.  V.  Bryan,  109  Va.  523,  65  S.  B.  30 ;  Aus- 
tin-Stephenson Co.  T.  Southern  By.  Co.,  151 
N.  C.  137,  65  8.  B.  767;  Anderson  v.  Lake 
Shore  &  M.  S.  Co.,  26  Ind.  App.  196,  59  N.  E. 
306;  Smith  V.  Railway,  112  Mo.  App.  610, 
87  S.  W.  9 ;  Wichita  A  W.  R.  Co.  v.  Koch, 
47  Kan.  753,  28  Pac  1013;  Wood  v.  Southern 
Ry.  Co..  118  N.  a  1066,  24  S.  B.  704;  South- 
ern Ry.  Co.  T.  Adams,  116  Oa.  705,  42  S. 
E.  35. 

In  the  case  at  bar  Frank  U  Smith,  [«esl- 
dent  of  tbe  plaintiff  corporation,  was  per- 
soually  present  when  the  cattle  vfete  remov- 
ed from  the  car  and  had  ample  opportunity 
to  give  the  required  notice  and  gives  no  suf- 
ficient reason  for  not  doing  so.  For  this  rea- 
son the  court  below  was  Justified  in  graotbig 
the  nonsuit  This  view  renders  it  unneces- 
sary to  pass  upon  the  remaining  Questloni 
so  ably  presented  by  cotmsd. 

The  Judgment  la  aflBrmed. 
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BEARS  T.  MUBDOCK. 
f^apieme  Court  of  Oregon.    Jnne  27.  1911.) 

1.  QuiETIItO  TXTLK  (S  44*)— BUBDIN  OF  PbOOF. 

Wbile  in  trials  of  title  to  land  plaintiff 
must  tecover  on  the  strength  of  bis  own  title 
lather  than  npon  the  wealiuefls  of  that  of  his 
fidveisary,  when  defendant  admits  the  fee  to  be 
in  plaintiff  and  deialfnu  hia  own  title  from 
plaintiff,  and  daims  that  plaintiffs  title  has 
•ince  been  defeated,  defendant  must  establish 
^is  title  in  the  first  instance,  and  on  failing  to 
do  so  plaintiff  is  entitled  to  judgment. 

[YA  Note.— For  other  cftscs,  see  Quieting  Ti- 
Ue,  Gent.  Dig.  |  69;  Dec.  Dig.  S  44.*] 

2.  Taxation  (S  421*)— Tax  >SjLLES— Ite:80BlP- 

IION  OF  ASSESfiUENT  liOLL. 

Where  the  description  of 'the  propert;  on 
tbe  assevment  roll  does  not  show  wheuer  It  la 
Id  range  1  "west"  or  "east,"  leaving  a  variation 
<^  ^ix  miles,  which  prevents  the  exact  location 

of  tbe  land  described,  the  assessment  is  void,  in 
Tiew  of  the  statute  requiring  a  full  and  precise 
dHtription  of  lands  owned  by  each  person. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  720-735  ;  Dec  Dig.  {  421.*J 

Appeal  from  Circuit  Conrt,  Waalilngton 
Count;;  1.  A.  Eakln,  Judge. 

Action  by  J.  M.  Sears  against  Emer  Mor- 
doeL  From  a  JudgmeDt  for  defoidaiit,  plaln- 
tlS  appeals.  Revened  and  remanded,  wltb 
foitber  directlODfl. 

This  Is  an  action  to  recover  tbe  poBBesalon 
of  tbe  Dorthweat  qnartra  of  tbe  soutbwest 
quarter  of  section  B3,  In  township  2  soutb, 
nnse  1  west  of  Willamette  Meridian  In 
Washington  county.  Or.  Tbe  defendant  de- 
nied the  allegations  in  tbe  complaint,  wblcb 
If  In  tbe  usual  form  and,  for  bis  affirmative 
defense,  alleged  tbat  during  tbe  year  1897 
tbe  plalntltf  was  tbe  owner  in  fee  simple  of 
tlie  remises  In  dispute,  and  furtber  proceed- 
ed to  set  np  In  detail  certain  proceedings  by 
tlie  usessor,  tbe  board  of  equalization,  and 
tbe  coQitty  court,  culminating  In  the  lev;  and 
attempted  collection  of  certain  taxes  for  tbat 
Tear  In  Wasblngrton  county  by  sale  of  tbe 
property,  whereby  tbrougb  mesne  convey- 
iom  he  succeeded  to  plaintiff's  title.  He 
fonher  pleaded  the  short  statute  of  limlta- 
tloajt.  claiming  that  this  was  an  action  for 
the  recovery  of  land  sold  for  delinquent  tax- 
and  still  further  alleged  that  he  had  been 
Id  the  open,  notor^us,  peaceable,  and  hostile 
I'owession  of  the  real  property  In  question, 
under  color  of  title,  for  10  years  last  pnst. 
The  reply  traverses  all  the  afflrmatlve  alle- 
Satluns  of  tbe  answer,  except  that  the  de- 
feodant's  grantor,  claiming  under  the  tax 
I-rnceedlngs.  had  executed  deeds  to  the  de- 
fendant, and  that  tbe  defendant  had  Imme- 
diately (tone  into  posseoslon  of  the  property. 
At  the  trial  the  plahitlff  reljing  in  the  first 
Instance  upon  the  allegation  of  the  answer, 
allowing  a  title  In  him,  rested  without  offer- 
hie  any  evidence  In  chief.  The  defendant  also 
rwted  without  offering  any  evidence,  and 
the  plabitMT  at  first  did  the  like,  but  on  fur- 
ther reflection  obtained  permission  of  the 


court  to  reopen  the  case,  and  read  In  evidence 
the  assessment  rolls  of  Washington  county 
for  the  years  1897  and  1899,  as  well  as  the 
deed  to  defendant's  grantor,  based  upon  the 
assessment  of  1897,  and  rested.  Tbe  court 
then  directed  a  verdict  for  the  defendant, 
and  from  the  ensoing  Judgment  tbe  plaintUT 
api>eals. 

Webster  Holmes,  Newton  McCoy,  and  H. 
B.  Nidiolas,  for  appellant  Bagley  it  Hare, 
for  respondent. 

BlTRNBnrr,  J.  (after  stating  tbe  facts  as 
above).  Taken  In  its  entirety,  considered 
wltb  the  fiict  tbat  the  defendant  offered  no 
evidence  at  all  at  tbe  trial,  tbe  answer 
amonnta  to  a  confession  and  avoidance  of 
tbe  plaintlfTs  cause  of  action.  Tbe  defend- 
ant asserts,  affirmatively,  tbat  tbe  plaintiff 
was  the  owner  of  tbe  propert7i  and,  until 
tbe  contrary  la  shown,  It  la  presumed  tbat 
tbe  plaintiff  continues  to  be  sucb  owner. 

[1]  It  Is  of  course  azlcHuatic  in  trials  of 
title  to  land  tbat  a  party  must  recover  on  tbe 
strength  of  his  own  title  ratber  than  upon 
the  weakness  of  bis  adversary's  holding;  but 
when,  as  In  tbls  case,  a  defendant  admits 
that  the  plaintiff  was  tbe  owner  In  fee  of  tbe 
property  and  deraigns  his  own  title  from  the 
latter,  it  Is  for  tbe  defendant  to  establish  bis 
title  In  the  first  Instance.  By  bis  f  urtbw  and 
separate  answer,  tbe  defendant  assumed  tbe 
task  of  showing  that  tbe  plaintiff's  title  once 
in  existence  bad  afterwards  been  defeated. 
He  assumed  tbe  laboring  oar ;  but,  when  tbe 
Issue  was  presented,  he  refused  to  go  for- 
ward, and  a  Judgment  should  have  been  ren- 
dered for  the  plaintiff  at  tliat  Juncture  upon 
tbe  motion  of  the  latter  for  that  purpose. 
Tbe  plaintiff,  however,  took  it  upon  himself 
to  show  affirmatively  tbe  defects  in  the  de- 
fendant's title,  and  it  remains  to  be  seen 
whether  by  bis  action  In  that  respect  he  prov- 
ed the  defendant's  case. 

[21  The  description  of  tbe  property  appear- 
ing upon  the  assessment  rolls  of  Washington 
county  for  the  years  1897  and  1899  is  as  fol- 
lows: "N.  W.  %  of  S.  W.  section  33, 
township  2  8.,  range  1."  It  Is  not  stated  In 
this  description  whether  the  property  Is  in 
range  1  west  or  1  east  of  the  meridian.  Tbe 
variation  of  six  miles  thus  left  Indefinite  Is 
sufficient  to  nullify  tbe  attempted  description 
of  the  land.  Sucb  an  assessment  is  void  In 
the  face  of  the  statute  requiring  a  full  and 
precise  description  of  the  lands  owned  by 
each  person.  Jory  v.  Palace  Dry  Goods  Com- 
pany, 30  Or.  196,  46  Pac.  786;  Martin  v. 
White.  53  Or.  319,  100  Pac.  290. 

The  evidence  thus  offered  by  tbe  plaintiff 
disclosed  an  Incurable  defect  in  the  defend- 
ant's title,  so  far  as  the  same  rested  upon 
the  tax  proceedings  alleged  In  his  answer. 
No  proof  whatever  of  the  other  allegations 
of  the  answer  having  been  offered,  It  was 


■Jtorsoiar  caws  see  same  topla  and  seeUon  NUMBER  la  DM.  Dig.  •:  km.  Dig.  Kay  No.  Bsrlei  *  Rflp'F  ladnw 

U7Pw-ao 


Digitized  by 


Google 


306 


117  PACIFIO  REPOBTBR 


(Or. 


error  to  refuse  flie  plalntUTi  motion  for  Judg- 
ment. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedinsa,  not 
incoiuUtent  witb  this  cvlnlon. 


REID  et  al.  v.  SAVAGE. 
(Supreme  Court  of  Oregon.    July  25,  1911.) 

1.  TBUSTS    (3   372*)  — EOTABLI8H1IEIIT  — BtI- 
DBNCE— SUFFICIKNCT. 

Id  an  action  to  establish  a  trust,  ^jredicated 
on  a  promise  of  decedent  that  if  plaintiffs  would 
enter  into  a  partnership  witb  him  and  look  aft- 
er the  business  he  woald  aive  them  hia  prop- 
erty,  after  be  waa  throuKn  with  it,  eviaence 
hetd  insufficient  to  auatain  a  finding  for  plain- 
tiffs. 

[Ed.  Note.— For  other  caaes,  see  Trusts,  Cent. 
Dfg.  SS  600-603 ;  Dec.  Dig.  8  372.*] 

2.  COIfTRACTB  (t  10*)— MUTDALITT. 

A  writing,  reciting  that  the  grantor,  in  con- 
alderation  of  love  and  affection  and  in  consid- 
eration of  performance  b;  the  jfrantees  of  cove- 
nants therein  contained,  oargamed  and  sold  all 
the  property  owned  by  a  partnership,  composed 
of  the  grantor  and  grantees,  to  their  use,  from 
and  after  tbe  grantor's  death,  and  in  the  mean- 
time the  grantor  should,  during  his  life,  retain 
eoDtrol  ol  his  interest,  the  grantees  thereby 
covenanting  to  pay,  after  the  grantor's  death, 
all  Indebteoneai  owed  by  tbe  paitoezabip,  was 
unilateraL 

[E3d.  Note.— For  other  cases,  see  Gcmtracta, 
Cent  Dig.  H  21-40 ;  Dea  Dig.  f  la*] 
8.  TanSTB  (I  365*>— EsTABLISnMEKT- LAOHEe. 

Where  decedent  had  entered  into  a  partner^ 
ship  with  his  son-in-law,  and  after  decedent's 
death  the  son-in-law  and  bis  wife  alleged  that 
decedent  had  promised  them  that  if  tbe  daurii- 
ter  would  keep  the  books  of  the  partnership, 
and  the  two  would  devote  themseves  to  the  busi- 
ness, they  should  have  the  decedent's  property 
after  be  was  through  with  it,  and  they  sought 
to  establiKh  a  trust  therein,  but  it  appeared  that 
tbe  BOB-in-law  had  sold  his  Interest  and 
withdrawn  from  the  firm,  and  that  decedent  had 
afterwards  aold,  first,  a  half  of  Iila  intereat,  and 
then  the  remaining  interest,  and  that  the  son- 
in-law  knew  thereof  and  made  no  protest  or 
snKeetioa,  and  no  claim  was  made  until  they 
had  receivM  property  nnder  tbe  decedent's  will, 
they  were  barred  tv  laches  from  asserting  a 
troat. 

[Gd.  Note. — For  other  cases,  see  Tmsta,  Gent. 
Dig.  fi  668-673;  Dec.  Dig.  {  365.*] 

Appeal  from  CIrcnit  Court.  Polk  County; 
Wm.  Galloway,  Judge. 

Snlt  by  G.  S.  Reid  and  another  against 
Emma  L  Sarage.  From  a  decree  for  com- 
plalnnnta,  defendant  appeals.  Reversed. 

This  la  a  suit  to  establish  a  trust,  in  favor 
of  plaintiffs,  in  certain  real  estate  in  Polk 
county,  held  by  defendant. 

In  tbe  fall  of  1897,  O.  G.  Savage  and  G.  S. 
Reld,  a  son-in-law  of  Savage,  became  part- 
ners In  the  feed  business  In  Salem,  under 
the  firm  name  of  Savage  &  Iteld.  Reld  put 
$150  In  cash  into  tbe  business,  and  $500  was 
borrowed  upon  the  Joint  account  of  Savage  & 
Reid,  making  the  whole  capital  of  the  firm 
$ti50.  Reld  had  no  property,  bat  Savage  had 
considerable  real  estate,  which  made  the  firm 


note  good  security  for  the  amount  borrowed. 
The  original  agreement  was  that  the  parties 
should  share  equally  In  tbe  profits  of  tbe 
business,  but  In  a  i^ort  time  a  boolckeeper 
waa  required,  and  Mrs.  Reld  entered  the 
store  in  that  capacity.  Plaintiffs  testified 
that  it  was  agreed  between  them  and  Sarage 
that  Mrs.  Reld  should  ke^  the  books  with- 
out compensation,  and  that  Savage  promised 
that,  at  his  death  or  when  be  waa  through 
with  the  business,  he  would  leave  them  his 
half  Interest  therein ;  that  Savage  drew  mon- 
ey from  the  business  for  his  personal  use,  aod 
on  his  personal  account,  whenever  be  chose; 
that  on  November  19,  1897,  be,  without  previ- 
ous consultation  with  them,  presented  to  them 
a  written  contract,  saying  that  was  in  com- 
pliance witb  the  agreement  be  had  made 
with  them,  and  advising  them  to  bare  it  re- 
corded. 

The  original  contract  was  not  produced, 
but  a  certified  copy  of  the  record  was  offered 
In  evidence,  and  is  as  follows:  "This  Id- 
denture  made  in  duplicate  this  7th  day  of 
November,  A.  D.  1897,  between  O.  G.  Savage, 
of  tbe  city  of  Salem,  in  Marion  county,  Ore- 
gon, of  the  first  part,  and  G.  S.  Reid  and 
Llnnle  M.  Reld,  his  wife,  both  of  the  same 
place,  of  the  second  part,  wltnesseth;  That 
the  party  of  tbe  first  part,  for  and  In  consid- 
eration of  tbe  sum  of  one  dollar  now  paid 
to  him  and  of  the  love  and  affection  enter- 
taioed  by  blm  for  the  parties  of  the  second 
part,  and  In  further  consideration  by  the  per- 
formance of  the  parties  of  the  second  pan 
of  the  covenants  hereinafter  contained,  the 
party  of  the  first  part  has  bargained  and  sold 
and  by  these  presents  does  bargain  and  sell 
unto  the  parties  of  the  second  part  all  the 
property.  Including  the  stock  In  trade,  boob 
debts,  fixtures,  eta,  now  belonging  to  and 
owned  by  the  partnership  firm  of  Sarage  & 
Reld,  which  said  firm  is  composed  of  tbe  s&id 
O.  G.  Savage  and  the  said  G.  S.  Reid,  to  have 
and  to  hold  the  said  property  unto  and  to 
the  use  of  the  parties  of  the  second  part, 
their  executors,  administrators,  and  assigns 
forever,  from  and  after  the  death  of  the 
party  of  the  first  part.  In  the  meantime,  the 
said  party  of  tbe  first  part  will,  during  tbe 
time  of  his  natural  life,  reteln  the  possession, 
use,  and  control  of  hla  Interest  in  said  prop- 
erty In  all  respects  as  If  this  indenture  bad 
not  been  executed.  That  said  parties  of  the 
second  part  hereby  covenant  and  agree  witb 
the  party  of  the  first  part.  In  consideration 
of  the  foregoing  bargain  and  sale  to  thm 
to  pay  forthwith  after  tbe  decease  of  tbe 
party  of  tbe  first  part  all  indebtedness  then 
owed  by  the  said  partnership  firm  of  Sarsse 
&  Reld,  and  indemnify  and  save  harmless  tbe 
heirs,  executors,  administrators,  and  assigns 
of  the  said  party  of  the  first  part  all  and 
every  and  all  claims  and  demands,  loss,  cost 
charges,  damages,  and  expenses  for  or  on  ac- 
count 6f  any  Indebtedness  due  or  owing  b;  i 
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tbe  Bald  flnUt  In  witness  whereof  the  par- 
ties hereto  have  hereanto  set  their  hande  and 
seals  the  day  and  year  first  above  written. 
Done  In  the  presence  of  B.  J.  Fleming  and 
Louise  Heulet  Blckford.  [Signed]  O.  G. 
Savape.  [Seal.]" 

Tbis  document  was  not  recorded  until 
March  23.  1000.  Soon  after  delivering  It, 
Savage  went  to  California,  and  afterward 
made  a  second  trip  nnd  married  for  the  third 
time,  bringing  bis  wife  with  blm  to  Salem, 
where  they  lived  In  the  same  house  with 
.  plaintlfls.  Plaintiffs  claim  that  after  his 
return  with  his  wife  he  again  requested  them 
to  have  the  deed  recorded,  and  they  did  so. 

The  partnership  business  became  very  prof- 
itable, and  In  December,  1902,  Held  sold  bis 
half  luterest  In  tbe  firm  to  H.  C.  BMetcher, 
f'-T  ^'i.SOO.  reserving  hl^  interest  lu  the  uncol- 
lected accounts,  aud  thereafter  took  no  pari 
In  tbe  business,  which  was  continued  under 
the  firm  name  of  Savage  &  Fletcher. 

At  some  date  not  disclosed  in  the  evidence, 
the  third  Mrs.  Savage  died,  and  Savage  mar- 
ried tbe  defendant,  Emma  L.  Savage.  In 
l!Ki3  he  sold  a  one-fourth  Interest  In  the  busi- 
ness to  O.  A.  Kruse;  the  firm  being  known 
thereafter  ae  Savage,  Fletcher  &  Kruse.  La- 
ter Kruse  sold  out  to  L.  A.  Byrd,  and  in 
19U6  Savage  sold  his  remaining  one-fourth 
Interest  to  Byrd  for  $1,613.80,  and  also  convey- 
ed to  Byrd  his  Interest  In  a  town  lot  for  $5U0. 
Plaintiffs  claim  that  this  lot  was  also  part  of 
tbe  assets  of  the  partnership.  Plaintiffs 
knew  of  all  these  sales,  and  made  no  protest 
or  remonstrance  or  claim  to  the  property, 
lutll  after  the  death  of  Savage. 

In  1906  the  form  in  question  here  was  pur- 
chased for  about  $2,500;  Savage  paying  f2,- 
000  of  the  purchase  price  and  his  wife  pay- 
ing $500.  The  deed  was  made  to  them  both, 
and  npon  his  death  the  title  to  the  whole  de- 
volved upon  bis  widow  as  s  snrvlvlng  tenant 
by  entirety. 

Savage  died  in  January,  1009,  leaving  a 
Kill,  bequeathing  to  his  wife  a  portion  of 
the  income,  for  life,  of  40  acres  of  land  situ- 
ated in  Marion  county,  with  remainder  over 
of  the  fee  to  Llnnle  M.  Held,  Gertrude  Kruse, 
and  Henry  Kruse:  also  bequeathing  tbe  use 
and  occui>aney  of  a  dwelling  house  and  lot 
In  Salem  to  bis  wife,  so  long  as  she  should 
remain  unmarried  with  remainder  over  to 
the  same  parties;  and  all  other  estate  not 
Bpedflcally  devised  was  bequeathed  to  the 
same  parties.  It  was  also  declared  that  the 
estate  by  entirety,  to  which  his  wife  would 
succeed  by  virtue  of  the  deed  to  the  Polk 
county  farm,  was  to  be  In  lien  of  dower  In 
the  remainder  of  the  property  of  decedent. 

On  Jane  10, 1909,  this  suit  was  commenced, 
plaintiffs  claiming  that  .they  were  tbe  owners 
of  tbe  partnership  Interest  of  Savage  in  the 
bUFiness  before  mentioned,  aod  that  the  pro- 
ceeds derived  from  the  sale  of  it  bad  been 
naed  to  purchase  the  Polk  county  farm,  and 
asking  that  tbe  defendant  be  held  as  a  trus- 
tee and  required  to  convey  the  premises  to 


them.  The  court  below  found  that  defend- 
ant was  a  trustee,  for  the  use  of  plaintiff,  to 
four-fifths  of  the  property,  and  from  a  decree 
in  accordance  with  this  finding  defendant  ap: 
peals. 

Oscar  Hayter  and  Carey  P.  Martin,  for  ap- 
pellant. Grant  Corby  and  Oeo.  O.  Bingham, 
for  respondents. 

McBBIDB,  J.  (after  stating  the  facts  as 
above).  [1]  In  our  Judgment  the  evidence  in 
this  case  falls  to  show  that  any  title  to  Sav- 
age's luterest  In  the  partnership  business 
ever  passed  to  plaintlffi|.  The  alleged  con- 
tract, by  virtue  of  which  plaintiffs  claim  that 
they  became  owners  of  the  interest,  consists 
of  certain  alleged  promises  of  Savage,  and 
the  written  document  contained  In  the  fore- 
going statement  The  promises,  detailed  by 
plaintiffs  in  their  testimony,  are  as  follows: 
Keid  tratitied:  "The  agreement  we  bad  at 
that  time  was  that  Mrs.  Reld  should  come  In 
and  keep  tbe  books  without  any  compensa- 
tion; that  Mr.  Savage  at  his  death,  or  when 
he  was  through  with  tbe  business,  would 
leave  us  his  half  of  the  business."  Mrs.  Reld 
testifies:  "My  father  said,  If  Mr.  Reld  aod 
I  would  come  In  there  and  work  hard,  and 
let  blm  work  when  he  wanted  to,  he  would 
Just  use  It  as  long  as  he  was  able  to  use  it ; 
then  he  would  give  it  to  us — the  whole  busi- 
ness." Neither  of  these  statements  constitute 
a  present  transfer  of  an  Interest  In  the  busi- 
ness. They  constitute,  If  anything,  an  execu- 
tory contract  to  do  something  in  the  future, 
and  are  Indefinite  In  their  terms.  In  Reid's 
statement,  which  differs  materially  from  that 
of  bis  wife,  there  is  nothing  to  Indicate  how 
long  Mrs.  Reld  was  to  work  without  compen- 
sation. Was  it  for  a  month,  a  year,  or  as 
long  as  Savage  should  continue  In  business? 
Tbe  terms  of  tbe  alleged  contract  are  sll^t, 
and  so  is  the  testimony.  There  is  a  like 
hiatus  In  the  terms  of  the  contract  as  stated 
by  Mrs.  Reld.  Nothing  la  stipulated  as  to  the 
length  of  time  she  and  her  husband  were 
to  "work  hard."  Old  age  had  incapacitated 
Savage  from  doing  hard  work,  and  each  suc- 
ceeding year  would  add  to  that  Incapacity, 
and  consequently  to  the  necessity  of  his  hav- 
ing assistance;  and  yet  we  find  that  the 
plaintiffs  sold  out  and  left  the  business  be- 
fore Savage  was  ready  to  quit.  It  Is  true 
he  made  no  remonstrance,  and  may  have 
thought,  under  the  circumstances,  that  It  was 
best  for  Reld  to  engage  In  some  other  and 
more  healthful  employment;  but  there  Is 
nothing  to  indicate  that  he  expected  to  fulfill 
his  promise  to  leave  them  tbe  business,  after 
they  chose  to  cease  to  assist  hlra,  and  left 
the  burden  of  attending  to  bis  Interest  there- 
in entirely  upon  hla  own  shoulders.  Con- 
sidered in  Its  strongest  light,  ev«i  If  plain- 
tiffs had  remained  with  him  and  labored  dili- 
gently to  the  end.  the' promise  conveyed  no- 
Interest  In  the  property.  If  he  sold  out  In 
violation  of  the  promise,  plaintiffs  might  have 
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a  cause  of  action  against  htm  for  a  breach  of 
the  contract,  but  no  canse  of  suit  against 
him  as  trustee  of  the  proceeds  of  the  sale. 
.  [2]  The  allied  written  contract  conveyed 
no  Interest  In  the  property.  On  Its  face  It 
purports  to  be  the  contract  of  both  parties, 
but  It  Is  signed  by  only  one  of  them.  It  pur- 
ports to  be  in  duplicate;  but  neither  original 
Is  produced.  It  Is  unilateral  In  this:  That 
the  parties  of  the  second  part,  not  having 
signed  it,  are  not  bound  to  perform  any  of 
the  acts  required  of  them  by  the  terms  of 
the  instrument  If  Savage  had  experienced 
reverses  in  the  feed  business,  leaving  It  In 
such  a  condition  that  Its  assets  would  not 
meet  the  liabilities,  neither  the  creditors  nor 
the  personal  representatives  of  the  Savage 
estate  could  have  compelled  plaintiffs  to  dis- 
charge these  liabilities.  They  could  have 
pointed  to  the  statute  of  frauds,  and  said, 
"We  did  not  sign  this  paper,  and  therefore 
cannot  be  compelled  to  pay  Savage's  debts." 
Where  both  parties  are  not  bound,  neither  Is 
bound.  The  document  Is  worthless  as  a  sub- 
stantive contract,  and  plaintiffs  have  not  de- 
clared upon  It  as  such. 

[31  We  are  satisfied  from  the  evidence  that 
at  the  beginning  of  the  partnership  there  was 
some  Intimation  or  suggestion  on  the  part  of 
Savage  that  when  he  was  through  with  the 
business  he  would  turn  it  over  to  plaintiffs; 
but  It  is  more  than  probable  that  his  inten- 
tion -was  predicated  upon  the  supposition 
that  plaintiffs  would  remain  in  the  business 
as  long  as  he  continued  to  be  connected  with 
it,  and  that  wben  Reld  sold  his  interest  and 
withdrew  from  the  firm  it  was  understood  by 
all  parties  that  the  promise  had  become  nuga- 
tory. Savage's  conduct  in  selling  his  Interest 
in  the  business  indicated  that  he  considered 
It  as  his  own.  Plaintiffs  knew  that  he  had 
sold  his  interest  to  Kruse,  and  made  no  pro- 
test or  suggestion  that  the  money  derived 
from  the  sale  was  their  money.  They  knew 
later  that  be  had  sold  his  remaining  Interest, 
and  they  still  made  no  protest  or  request  that 
the  money  be  secured  to  them.  Their  claim 
is  that  they  were  to  have  the  business  "when 
he  was  through  with  It,"  and  he  was  cer- 
tainly through  with  It  when  he  sold  it  out 
entirely  and  withdrew  therefrom.  Then,  if 
ever,  they  had  a  cause  of  action  against  him 
for  breach  of  his  contract;  then  was  tbelr 
time  to  speak.  Instead  of  this,  they  chose  to 
remain  silent  until  death  had  sealed  the  Hps 
that  alone  could  give  his  side  of  the  contro- 
versy. Had  they  urged  this  claim  In  his  life- 
time, it  would  have  afforded  him  an  oppor- 
tunity of  making  provision  for  his  widow  out 
of  other  property.  In  case  he  failed  to  estab- 
lish his  and  her  right  to  the  property  In  dis- 
pute here.  That  plaintiffs  should  be  permit- 
ted, first,  to  speculate  on  the  chances  of  a 
favorable  will,  and,  having  received  all  they 
could  from  that  source,  be  permitted  now, 
after  years  of  silence,' to  ui^e  this  claim,  to 


the  detriment  of  his  vldow,  Is  Inequitable 
and  such  laches  as  should  not  be  favored  in 
a  court  of  conscience. 

The  decree  of  tlie  circuit  court  ia  reversed, 
and  one  wUl  be  entered  here  for  the  defend* 
ant 


MORRISON  et  al.  v.  PRANCK. 
(Supreme  Court  of  Oregon.    Aug.  1,  1911.) 

1.  Appeal  and  EhBoa  (S  553*)— SnfnciENcr 
OF  Abstract— BainQina  up  Bill  or  ISxcep- 

TIONS. 

L.  O.  Ia  I  provides  that  the  appellant 
shall,  within  30  days,  file  with  the  clerk  of  the 
appellate  court  a  transcript  or  such  an  abstract 
as  the  rules  of  the  appellate  court  may  require, 
or  so  much  of  the  record  as  may  be  necessary  to 
intelligibly  present  the  questions  to  be  decided 
by  the  appellate  tribunel.  Supreme  Court  rule 
»  (50  Or.  574,  91  Fac.  ix),  specifying  what  shall 
be  contained  in  the  abstract,  requires  appellant 
to  set  out  so  much  of  the  bill  of  exceptions,  or 
substance  thereof,  as  is  necessary  to  show  the 
rulings  of  the  court,  and  no  more,  and  rule  5 
(50  Or.  572,  91  Pac.  viii)  provides  that  if  re- 
spondent deem  the  abstract  imperfect  or  unfair 
he  may  deliver  a  further  alwtract,  thereby  dis- 
posing with  the  necessity  of  bringing  up  the  bill 
of  exceptions.  Held,  that  it  was  not  necessary 
that  the  certified  cop^  of  the  bill  of  exceptions, 
as  settled  and  signed  by  the  judge,  should  be 
filed  in  the  Supreme  Court,  but  an  abstract 
which  stated  that  "the  following  proceedings 
were  had,  as  shown  by  the  bill  of  exceptions." 
and  purporting  to  contain  the  bill  in  full,  con- 
taining a  motion  for  a  directed  verdict,  with  the 
statement  that  "the  foregoing  was  all  the  tes- 
timony offered  by  either  party,"  and  containing 
a  statement  of  the  exceptions  arising  on  the 
admission  of  testimony  and  the  iostractious, 
with  such  statement  of  the  evidence  aa  was 
necessary  to  explain  the  exceptions,  wa«  suffi- 
cieoL 

[E3A.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  IMg.  {  553.*! 

2.  Appeal  and  Esrob  (|  843*)— Scope  or  Re- 
view—Mattees  Not  Necessabt  fob  Deci- 
sion. 

Where  there  *as  no  question  involved  on 
the  motion  for  npnsuit,  which  was  not  raised  by 
the  motion  for  a  directed  verdict,  tlie  court  on 
appeal  will  consider  only  the  latter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^^ror,  Cent  Dig.  H  3331-S341;   Dec  Dig.  f 

3.  BBOKERS   (J   88*)  — COMKlSSIONa  — AoREE- 

UENTS  Between  CoMPBnNO  Bkokebs — Cux- 

BZDEBATIOR. 

Where  several  brokers  were  concerned  in 
the  sale  of  land  and  the  terms  of  the  sale  were 
agreed  on,  but  tlie  parties  refused  to  complete 
the  sale  until  there  was  an  agreement  by  ibe 
brokers  for  division  of  the  commission,  an  i^ee- 
ment  by  one  of  them  to  accept  a  certain  sum, 
amounting  practically  to  a  surrender  of  his  ri;:tit 
to  make  the  sale  for  himself  to  that  purchaser, 
or  any  other,  and  to  further  the  sale  by  another 
broker,  was  supported  by  sufficient  considera- 
tioD,  and  he  was  entitled  to  recover  thereon  from 
the  broker  making  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokeza,  Cent. 
Dig.  S  51;  Dec.  Dig.  %  66.*] 

4.  Bbokbes  (i  86*}— CoKUiaaioRS— Acnoss — 

Evidence. 

In  an  action  by  one  broker  against  another 
for  a  portion  of  commissions  for  s  sale  on  an  al- 
leged agreement  therefor,  in  consideration  of  the 
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plaintire  release  o£  bla  own  right  to  sell  the 
prfmises  to  a  purchaser  and  furtherance  of  the 
«ft!e  made  by  the  defendaat,  evidence  of  what 
thf  plaintiff  had  done  toward  the  sale,  and  evl- 
dfnM  of  statements  made  by  the  owner  that 
)>Iniatiff  had  authority  to  sell,  was  admissible, 
Dul  aa  evidence  of  consideration  or  the  agree- 
ictfDt  sued  on.  bat  as  tending  to  show  that  he 
vas  Dfirotlating  wldi  the  same  purchaser  for  a 
Mie.  and  might  have  a  claim  to  a  OHnmlasion,  if 
the  gale  was  made. 

[Ed.  Note.— For  other  caaea,  see  Brokers, 
Dec.  Dig.  8  85.*I 

Appeal  from  Circuit  Court,  Multnomab 
County ;  John  B.  Glelacd,  Judge. 

Action  by  Flnley  Morrison  and  another, 
partners,  doing  business  under  the  firm  name 
of  I>lQley  Morrison  it  Son,  against  L.  S. 
Fniock.  From  tbe  judgment,  defoidant  ap- 
;eal&  Affirmed. 

This  la  an  action  to  necoyer  part  of  the 
OMnmlssloA  earned  ftom  a  sale  of  real  estate. 

Tbe  complaint  aUeges  that  D.  a  Pelton, 
behig  the  owner  of  certain  timber  land,  au- 
Uioibed  the  plalntUta  to  nil  the  same  at  the 
price  of  |200.00(^  for  which  they  should  re- 
cdTe,  as  compoisatlon,  5  per  cent  of  the 
8ale  price,  such  andiorlty  extending  nntU 
April  7, 190&;  that  durlns  March,  1900.  plaln- 
tUb  offered  the  land  to  tbe  Crossett  Timber 
Company,  throu^  Ita  representatlTe,  A. 
Spragne ;  that  defendant  also  had  authority 
from  Pelton  to  sell  the  land  on  tbe  same 
tenna;  ai^  that  he  was  endeavoring  w  sell  it 
to  tbe  same  party;  that  the  Crosaett  Tim- 
ber Company  agreed  to  purchase  it,  if  plaln- 
tiffB  and  defendant  would  come  to  some 
agreement  between  themselves  and  Pelton  as 
to  tbe  dlTisioo  of  tbe  commission;  and 
'^reupon,  in  order  to  effect  a  sale,  •  •  * 
plaintiffs  and  the  defendant  entered  Into 
an  agreement,  whereby  the  plaintiffs  would 
discontinue  offering  the  same  to  any  other 
party  and  assist  tbe  defendant  In  making  a 
sale  of  said  lands  to  the  Crossett  Timber 
Company,  and  If  a  sale  shoruld  be  made, 
through  their  Joint  efforts,  or  by  either  the 
plaintiffs  or  the  defendant,  to  said  Crossett 
Timber- Company,  then  tbe  plaintiffs  were  to 
receive,  as  their  portion  of  said  commission, 
the  sum  of  $2,500,"  less  $58.75.  a  portion  of 
the  expense  of  defendant;  that  "the  pta'ln- 
tlffs  performed  services  for  tbe  defendant 
which  resulted  In  the  making  of  a  sale  of 
said  lauds  to  the  Crossett  Timber  Company, 
and  the  defendant  received  the  said  commis- 
sion of  $10,000,  and  has  neglected  and  re- 
fosed  to  pay  the  plaintiffs  said  sum  of  $2,- 
**l-25,  or  any  part  thereof." 

Tbe  answer  denied  tbe  allegatlane  of  the 
complaint,  except  It  admits  that  defendant 
bad  authority  to  and  did  sell  tbe  land.  Trial 
was  had  before  a  Jury  and  a  verdict  render- 
ed Id  favor  of  plaintiffs  for  tbe  sum  of  $1,- 
666.66,  and  from  a  Judgment  thereon  defend- 
ant appeals. 

Robert  Treat  Piatt  (Piatt  &  Piatt,  on  the 
brljf),  for  appellant.  A.  B.  Coovert,  J.  F. 
Boothe,  and  G.  W.  Stapleton.  for  respondents. 


lOAKIX,  0.  J.  (after  stating  the  fa<rta  as 
above).  [1]  First,  plaintiffs  move  the  court 
to  affirm  the  Judgment  of  the  lower  court,  for 
the  reason  that  there  la  no  proper  bill  of  ex- 
ceptions certified  to  this  court  Such  motion 
was  filed  on  June  26,  1910,  and  denied  on  Oc- 
tober 4,  1910  (110  Pac.  1090),  for  tbe  reason 
that  it  was  not  filed  within  the  time  pre- 
scribed by  rule  20  of  this  court,  as  amended 
October  20,  1909.  The  atetract,  at  page  6, 
states  that  "the  following  proceedings  were 
then  bad,  as  shown  by  the  bill  of  exceptions," 
which  thereafter  purports  to  contain  the  bill 
of  exceptions  in  full.  The  motion  for  tbe 
nonsuit  appears  at  page  86  of  tbe  abstract, 
where  It  Is  stated:  "This  was  all  the  testi- 
mony Introduced  upon  tbe  presentation  of 
plaintiffs*  case  in  chief."  Tbe  motion  for  a 
directed  verdict  appears  at  page  136,  pre- 
ceding which  It  la  stated:  "The  foregoing 
was  all  of  tbe  testimony  offered  in  this  ' 
cause  by  either  party  thereto."  Pages  136 
to  166  contain  a  statement  of  the  exceptions 
arising  upon  the  admission  of  testimony, 
and  the  Instructions  to  the -Jury,  with  such 
a  statement  of  the  evidence  as  was  deemed 
necessary  to  explain  the  exceptions.  The  sep- 
arate statemoit  of  tbe  exceptions  and  facts 
necessary  to  a  proper  understanding  of  them 
is  sufficient  as  shown  in  the  abstract,  but 
plaintiffs  raise  tbe  question  that  tbe  bill  of 
exceptions  is  not  properly  certified  to  this 
court,  contending  that  tbe  certified  copy  of 
tbe  bin  of  exceptions,  as  settled  and  signed 
by  tbe  Judge,  should  be  filed  in  this  court. 
This  question  must  be  determined  by-  refer- 
ence to  section  554,  L.  O.  L..  and  rules  of  the 
Supreme  Court  Nm.  6  and  9  (50  Oi.  612,  674, 
91  Pac.  vUl,  Ix). 

By  rule  13,  adopted  August  2,  1894  (24  Or. 
601,  87  Pac.  Till),  provision  was  made  for 
filing  the  abstract  This  rule  was  approved 
In  Fratt  v.  Wilson,  30  Or.  542,  47  Pac.  706, 
48  Pac  S56,  but  was  only  available  upon 
tbe  stipulation  of  counsel.    Thereafter,  In 

1899,  the  Legislature  amended  section  541, 
Hill's  Ann.  Laws  1892  (section  554,  L.  O.  L.), 
by  which  it  Is  provided  that:  "Upon  the  ap- 
peal being  perfected,  the  appellant  shall, 
within  thirty  days  thereafter,  file  with  the 
clerk  of  the  appellate  court  a  transcript  or 
such  an  abstract  as  the  rules  of  the  appellate 
court  may  require,  of  so  much  of  the  record 
as  may  be  necessary  to  intelligibly  present 
the  questions  to  t>e  decided  by  the  appellate 
tribunal."  Until  that  amendment,  the  filing 
of  the  transcript  was  essential  to  bring  tbe 
case  on  appeal  to  this  court,  unless  it  was 
waived  by  stipulation.  By  authority  of  that 
amendment,  rule  13  was  amended  on  July  2, 

1900,  so  as  to  make  tbe  abstract  take  the 
place  of  the  transcript  in  civil  cases.  By 
rule  9,  which  specifies  what  shall  be  contain- 
ed In  the  abstract,  referring  to  tbe  recital 
of  proceedings  on  the  trial,  it  is  stated:  "Set 
out  so  much  of  the  bill  of  exceptions,  or  the 
substance  thereof,  as  Is  necessary  to  show 
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Uie  rulings  of  the  court  to  wMcb  exceptions 
were  taken  during  the  progress  of  tbe  trial, 
and  which  will  be  urged  as  error  on  the 
appeal,  and  no  more."  60  Or.  676,  91  Pac.  Ix. 
And  by  rule  5  It  Is  provided :  "If  the  re- 
spondent shall  deem  the  appellant's  abstract 
Imperfect  or  unfair,  he  may,  within  ten  days 
after  receiving  a  copy  thereof,  deliver  •  •  • 
such  further  or  additional  abstract  as  he 
shall  deem  necessary;"  thereby  dispensing 
with  the  necessity  of  bringing  up  tbe  tran- 
script or  bill  of  exceptions.  Many  attorneys 
overlook  this  provision,  and  have  certified  to 
this  court  tbe  full  transcript  and  bill  of  ex- 
ceptions, at  great  expense  to  their  clients. 
Thus  it  will  be  seen  that  the  abstract  con- 
tains all  that  is  required  by  rule  9  to  pre- 
sent appellant's  case.  If  It  omitted  anything 
pertaining  to  a  fair  pr^entatlon  of  the  case, 
upon  respondents'  contention,  under  rule  6, 
It  w^as  their  duty  to  have  suggested  It 

[2]  At  the  close  of  plaintiffs'  evidence,  de- 
fendant moved  the  court  for  a  Judgment  of 
nonsuit,  which  was  denied ;  and  at  the  close 
of  the  whole  testimony  he  moved  the  court 
to  direct  a  verdict  In  his  favor,  which  was 
denied,  and  these  two  rulings  are  assigned 
as  error.  As  there  was  no  question  involved 
on  the  motion  for  nonsuit,  not  raised  by  the 
motion  for  a  directed  verdict,  we  will  con- 
sider only  tbe  latter.  Trickey  v.  Clarke,  60 
Or.  616,  03  Pac.  457;  Dryden  v.  Pelton-Arm- 
strong  Co.,  53  Or.  418, 101  Pac.  190. 

Without  determining  whether  Morrison 
had  authority  from  Pelton  to  sell  the  land, 
it  Is  clear  that  he  thought  he  bad,  and  he 
was  endeavoring  to  sell  the  land  to  Collins, 
and  to  Siftrague  for  the  Crossett  Timber  Com- 
pany, immediately  prior  to  the  13th  of  March. 
Mr.  Spragne  ti>stifled  that  be  bad  talked  with 
Morrison  about  the  Pelton  and  the  Saling 
lands  both  before  and  after  the  13th  of 
March.  He  says:  "I  think  I  saw  Mr.  Morri- 
son nearly  every  day  about  that  time,  while 
we  were  closing  the  deal."  And,  although 
Sprague,  on  the  12th  or  18Ui  of  Mardi,  told 
Mr.  Franck  that  be  would  take  the  land,  he 
says  that  nearly  a  week  befbre  the  first  pay- 
ment of  $10,000  was  made  the  thing  was  In 
the  balances.  "We  had  some  dUEeroioee ;  I 
know  I  was  very  much,  ^xed  at  Mr.  Franck 
for  a  little  time."  Tbe  thing  lingered  along 
in  an  unsettled  state  for  about  a  week. 
Sprague  and  Franck  both  reported  their  dlf- 
ferenoea  to  Booths.  Again  Sprague  says: 
"No ;  that  afternoon  [tbe  13th] ;  but  when  Mr. 
Franck  saw  me  I  had  not  bought  it ;  when  I 
went  oTer  to  Mr.  Boothe's  office,  It  seems 
that  Mr.  Franck— I  took  it  that  he  wanted  to 
remove  the  objections  that  we  had  had  to  the 
closing  of  the  deal ;  be  wanted  to  let  blmself 
down  a  little  easy,  and  so  did  it  through  Mr. 
Booths ;  that  Is  what  I  took  it,  and  so  I  let 
it  go  at  that"  His  trouble  with  Mr.  Franck 
was  relating  to  the  commls^on  and  some 
other  things. 

This  conflict  of  claims  for  the  commission 
apl>earB  to  have  been  known  to  Pelton,  as, 
before  dosing  the  sale  with  Sprague  for  tbe 


Crossett  Timber  Company,  be  required  from 
Sprague  indemnity  against  other  claims  for 
commission  than  those  on  the  France  option, 
so  that  there  can  be  no  doubt  that  the  sale 
could  not  have  been  completed  until  tbere 
was  a  determination  of  the  manner  of  dlvld- 
iug  the  commission,  and  on  March  13th 
Franck,  Doble  (who  had  an  interest  In  the 
commission  for  himself  and  Edgar),  and 
Boothe  met  In  the  latter's  office,  Boothe  act- 
ing for  Morrison,  at  which  meeting,  accord- 
ing to  the  testimony  of  Boothe  and  Doble, 
it  was  agreed  by  all,  Including  Franck,  that 
the  commlssiom  should  be  divided  among 
them  as  follows:  To  Morrison,  $2,500;  to 
Doble  &  Edgar,  $6,000;  and  to  Franck,  $2,- 
500.  Franck  denied  that  be  agreed  thereto; 
but  that  was  a  question  for  the  Jnry,  and 
they  found  against  him  thereon. 

[3]  At  tbe  time  this  controversy  arose,  the 
terms  of  the  sale  were  agreed  upon,  and  the 
dangers  of  the  numerous  claims  to  tbe  $10,000 
commission  was  an  obstacle  In  the  way  of 
closing  it,  which  was  settled  on  Saturday, 
the  13th,  and  the  sale  effected  and  the  pay- 
ment of  the  $10,000  made  on  Monday,  the 
IStb.  Therefore  the  only  aid  to  be  render- 
ed by  Morrison  in  completing  the  sale,  or 
that  was  necessary  for  that  purpose,  was  an 
agreement  as  to  the  division  of  the  commis- 
sion, which  was  thus  a  relinquishment  by 
Morrison  of  any  claim  on  Pelton  and  Sprague 
for  commission.  Boothe  was  to  see  Sprague 
and  tell  him  that  they  had  reconciled  their 
differences  as  to  the  commission,  and  for  him 
to  go  ahead  and  make  the  purchase  through 
Franck,  who  would  collect  the  commission  and 
disburse  it  On  the  same  day  Boothe  did  see 
Sprague  and  told  him  it  was  all  arranged, 
and  thereafter  tbe  sale  was  made  at  once 
and  the  commission  paid  on  April  3d  to 
Franck,  who  paid  Doble  and  Edgar  their  $5,- 
000,  but  refused  to  pay  Morrison  his  share. 
This  we  think  was  a  sufficient  consideration 
to  support  the  agreement  sued  on.  It  was 
practically  a  surrender  by  Morrison  of  his 
right  to  make  the  sale  for  blmself  to  Sprague 
or  any  otlier  person,  and  furthered  the  sale 
by  Franck.  Therefore  the  motion  for  a  di- 
rected verdict  was  properly  denied. 

[4]  Several  exceptions  were  taken  to  the 
admis^on  of  evidence  based  largely  on  the 
ground  that  there  was  no  consideration  for 
the  agreement  The  evidence  of  what  Mor- 
rison had  done  toward  the  sale,  prior  to  the 
13th  of  March,  was  pertinent  not  as  evidence 
of  consideration  for  tbe  agreement  sued  on, 
but  as  tending  to  show  that  iie  was  nego- 
tiating with  Sprague  for  a  sale,  and  might 
have  some  claim  to  the  commission,  if  a  sale 
should  be  made  to  him.  Hie  same  Is  true  of 
the  question  as  to  the  admission  made  by 
Pelton  that  Morrison  bad  anttiorlty  to  sell. 
Evidence  as  to  the  modification  of  Franck's 
contract  witb  Doble  and  Edgar  from  a  one- 
tblrA  to  a  one-fourtb  of  tbe  commission, 
when  Morrison's  claim  was  reoogniaed,  tend- 
ed to  corroborate  Doble  and  Boothe;  there 
being  a  conflict  tn  the  evldeioe. 
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Tbe  Instructions  requested  by  defendant 
are  disposed  of  adversely  to  bim  by  wbat  bas 
beeo  said  aa  to  tbe  consideration  of  tbe  con- 
tract 

We  bare  examined  tb«  otber  ruling  com- 
plained of  and  find  no  error.  Tbe  Judgment 
iB  affirmed. 


SULUYAN  T.  WAKEFIELD  et  al.t 

(Sapreme  Coort  of  Oreyon.    Aug.  1,  1911.) 

L  Nbouokncb  (i  136*)— DiRBcnoH  OF  Yn- 

Dicr— Wrkh  Authobizrd. 
To  authorize  a  directed  verdict  for  defend- 
ants in  a  negligence  case,  the  evidence  must  be 
mcb  that  no  concluBlbn  could  be  drawn  from  the 
tntimony  by  any  reasonable  mani  other  than 
defendants*  freedom  from  negligence,  and  where 
Tuious  estimates  may  be  placed  on  his  conduct 
the  question  of  negligence  is  for  the  jury. 

rHl  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  il  277-SS3;  Dec.  Dig.  {  136.*] 

2.  Nequobhoe  (i  S5*)--Obi;joation8. 

An  Independeot  contractor  owes  to  en  em- 
ploTi  of  the  original  contractor,  rightfully  on  the 
premises,  the  duty  of  reasonable  care  to  avoid 
lojnry  to  Mm,  and  the  care  required  of  him  is 
the  care  a  reasonably  prudent  man  would  exer- 
cise in  the  management  of  hto  own  affairs  under 
like  drcnmatances. 

[Ed.  Note. — For  other  cases,  see  Negligence,' 
Cent  Dig.  I  68;  Dec  Dig.  I  05.*] 

3.  I^LIGENCB  (1  67*)— COHTRIBUTOBT  NEOZJ- 

OENCE— Cam  Requibed. 

Ad  employ^  of  the  original  contractor  who 
is  at  work  on  the  premises,  while  an  independent 
(VDtractor  is  performing  his  part  of  the  work, 
must  exercise  reasonable  care  In  looking  out  for 
Iiiaself  under  tbe  circnmstancea. 

[Sd.  Note. — ^For  other  casea,  see  NM^Ilgenc^ 
Dec  Dig.  S  67.*] 

4.  Neglioeitcb  (I  1S6*)  —  Independent  Con- 
TaacTOB— Evidence— Question  fob  Jdbt. 

Whether  an  independent  contractor  driving 
|rflei  on  which  to  rest  the  foundation  for  a  build- 
iDg  was  ^ilty  of  actionable  negligence  in  lean- 
ine  a  pole  against  the  sidewalk,  and  hence  lia- 
ble for  the  death  of  an  emjAoyi  of  tbe  original 
contractor,  caused  by  the  pole  falling  on  aim, 
UJd  nnder  the  evidence  for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Negltsrence, 
Ceat  Dig.  Dig.  M  277-^;  Dee.  Dig.  1 186.*] 

5.  Negligence  (J  136*)— Contbibtjtort  Neo- 
UOENCE— Question  tob  Jubt. 

Whether  an  employ^  of  an  original  contrac- 
tor was  guilty  of  contribatory  negligence,  pre- 
dading  a  recovery  for  hia  death,  caused  by  the 
nefrliKenee  of  an  Independent  contractor,  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  N^ligence, 
Cent  Dig.  H  333^6;  Dec.  Dig.  S  136.*] 

6.  Neguobnce  (S  118*)— Issues,  Pboof,  and 
Taiiance. 

Where  the  cmnplalnt,  in  an  action  against 
in  independent  contractor  for  the  death  of  an 
emplo^^  of  the  original  contractor,  alleged  that 
tbe  independent  contractor  negligently  placed  a 
pole  against  a  sidewalk  in  an  anguaided  posi- 
tion, withoDt  fastening  the  same,  with  one  end 
thereof  on  the  ground,  and  that  it  fell  on  the  em- 
plofl  and  killed  him,  the  admission  of  evidence 
of  the  insecurity  of  the  sidewalk  as  a  support 
for  tbe  pole  was  in  violation  of  D.  O.  U  f  725, 
providing  that  evidence  shall  correspond  to  the 
material  allegations,  and  was  preJadidal  error, 
Dectnse  oihaneing  In  the  minds  of  the  jnry  the 


dangers  of  the  situation,  and  Increasing  the 
blame  imputed  to  the  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  S  119.*] 

Appeal  from  Circuit  Court,  Multnomah 
Connty;  O.  U.  Gant^bein,  Judge. 

Action  by  Annie  P.  Sullivan,  admlnistra- 
trLz  of  William  H.  Sullivan,  deceased,  against 
Robert  WakeSeld  and  another,  a  copartner- 
ship, doing  business  under  tbe  firm  name  and 
style  of  Wakefield  &  Jacobsen.  From  a  Jo^ 
ment  for  plaintiff,  d^endants  an;»eal.  Re- 
versed and  remanded. 

Tbe  complaint  charges  in  substance  that  on 
April  11,  1909,  the  plaintiff's  intestate  was 
working  as  a  carpenter  in  tbe  city  of  Port- 
land, when  a  pole  about  15  inches  In  diameter 
and  18  feet  In  length,  and  standing  on  end, 
leaning  against  a  sidewalk  for  a  rest  or 
brace,  fell  upon  bIm,  causing  bis  death.  It 
further  states  that  the  sidewalk  at  that  point 
was  about  15  feet  above  the  ground  abutting 
thereon  from  tbe  west;  that  the  defendants 
were  operating  a  pile  driver  near  there,  and 
placed  tbe  pole,  which  was  one  of  tbelr  ap- 
pliances, against  the  walk  in  a  careless  and 
unguarded  position,  and  without  fastening 
the  same,  with  one  end  thereof  upon  the 
ground  and  the  otber  resting  against  the 
sidewalk,  and  that  the  pole,  so  placed  with- 
out any  support,  except  the  walk,  fell  and 
caused  the  Injury.  These  allegations  of  the 
complaint  were  traversed  by  tbe  answer. 
The  defendants  state  In  ttaetr  answer  that  the 
pole  in  qaestion  constituted  an  appliance  used 
by  them  in  driving  the  piles;  that  it  was 
standing  in  the  basement  where  they  were 
working,  substantially  as  already  stated; 
that  while  the  plaintiff's  intestate  was  work- 
ing in  the  basement  tJie  pole  fell  upon  him, 
causing  his  death;  that  he  was  a  man  skilled 
In  the  work  in  which  he  was  engaged,  and, 
knowing  and  understanding  the  danger  of 
working  around  the  pole  la  tbe  position  In 
which  It  was  placed,  assumed  all  the  risk  and 
danger  of  his  work  in  that  situation.  They 
furtiier  allege  that  none  of  tbe  employes  of 
the  defendants  knew  that  the  deceased  was 
engaged  or  working  around  or  near  the  pole, 
but  that  he  tiad  taken  his  position  ther^ 
without  giving  any  notice  whatever  to  the 
defendants  or  any  of  l^lr  agents  of  hto  pres- 
ence. Upon  this  they  predicate  contributory 
negligence  on  the  part  of  the  decedent.  The 
reply  d^les  the  new  matter  in  the  answer. 
At  the  dose  of  the  testimony  on  both  sides, 
the  defendants  moved  for  a  directed  verdict. 
This  motion  was  overruled,  and  at  the  con- 
clusion of  the  trial  the  jury  returned  a  ver- 
dict in  favor  of  plaintiff  in  the  sum  of  $4,500. 
Tbe  dtfendaots  appealed  from  the  Judgmmit 
rendered. 

W.  E.  Farrell  and  Wilbur  &  Spencer,  for 
appellants.  C  M.  Idleman  and  Arthur  Lang- 
gutli,  for  respondent. 


•Iw  otbw  «BSM  BM  same  tople  and  seottoa  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  Mo.  Ssrles  *  Rep'r  Indsri 
tRabearing  denied  September  S8,  1911. 
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BURNETT,  J.  (after  stating  thd  facts  as 
above).  The  tesUmonr  tends  to  show  that  a 
film,  known  as  Bingham  &  McCI^land.  as 
original  contractors,  were  engaged  In  tbe  con- 
stractlon  of  a  building  on  a  block  In  Portland 
on  the  east  side  of  the  Willamette  Ttvec. 
Tbey  bad  excavated  for  the  basemCTt,  leaving 
the  sidewalk  on  the  east  side  of  the  premises 
at  a  height  of  about  15  feet  above  the  ground 
floor.  At  this  stage  of  the  work,  it  became 
necessary  to  drive  piling  Into  the  earth  at 
1  the  margin  of  the  basement,  upon  which  to 
rest  a  foundation.  Each  pile  was  driven 
down  flush  with  the  surface  of  the  ground, 
and  tbe  pole  In  question  was  then  placed  on 
top  of  the  pile  and  used  as  a  follower  to 
drive  it  still  farther  down.  The  defendants 
were  controctora  under  Bingham  &  McClel- 
land for  the  purpose  of  driving  these  piles. 
While  a  pile  was  being  driven,  this  follower 
was  set  aside  and  leaned  against  the  side- 
walk. The  decedent  was  not  an  employ^  of 
the  defraidants,  but  was  sent  there  by  Bing- 
ham &  McClelland,  with  two  other  men.  for 
the  purpose  of  shoring  up  tbe  sidewalk  near 
where  the  pile  driver  was  in  operation.  The 
decedent  and  his  two  fellow  workmen  entered 
the  excavation  on  the  south  side,  passed 
near  the  pile  driver,  secured  a  piece  of  tim- 
ber from  somewhere  adjacent  to  the  north 
side  of  the  excavation,  and  returned  for  the 
purpose  of  putting  it  under  the  sidewalk  at  a 
point  near  the  northeast  comer  of  tbe  base- 
ment Almost  as  soon  as  they  arrived  there 
with  the  timber,  this  follower  fell  upon  the 
decedent,  with  immediate  fatal  effect  The 
testimony  tends  to  show  that  none  of  the 
workmen,  employes  of  tbe  defendants,  saw 
tbe  decedent  or  bis  comrades  at  any  time  till 
the  follower  fell,  and  It  appears,  also,  that 
the  decedent  gave  no  notice  to  any  one  of 
his  presence. 

[1]  The  defendants  assign  as  error  the  re- 
fusal of  the  court  to  direct  a  verdict  for  them 
upon  this  state  of  the  evidence.  If  this  be 
error,  it  must  be  because  no  other  conclusion 
could  be  drawn  from  the  testimony  by  any 
reasonable  man,  except  the  innocence  of  the 
defendants  of  tiie  charge  of  negligence. 

[2]  In  operations  of  this  kind,  It  is  the 
duty  of  tbe  persons  in  charge  of  the  work  to 
use  reasonable  care  and  diligence  In  the  man- 
agement of  tbe  appliances  with  which  tbey 
work,  to  avoid  Injuring  any  other  person.  The 
testimony  shows  that,  while  tbe  decedent  was 
not  an  employ^  of  the  defendants,  be  bad  a 
right  to  be  upon  the  premises,  and  was  not 
a  trespasser.  Tbe  Injunction  of  reasonable 
care  and  prudence  resting  upon  the  defend- 
ants operated  In  favor  of  the  decedent  The 
standard  of  conduct  in  such  cases  applicable 
to  the  defendants  has  often  been  defined  to 
be  such  care  as  a  reasonably  prudent  man 
would  exercise  In  the  management  of  his 
own  affairs  under  like  circumstances. 

[3]  On  the  other  band,  the  decedent  was 
bound  to  exercise  reasonable  care  and  pru- 
dence In  looking  out  for  himself  under  all 


the  drennutances.  He  was  required  to  use 
his  powers  of  obsttratton  with  reasonable 
dilU^nce,  to  observe  and  tLYiM  the  dangers  of 
the  situation.  Furthermore,  botti  the  de- 
fendants and  tbe  decedent  were  twnnd  by 
the  conditions  actually  known  to  tbran,  or  as 
tbey  might  have  been  known  by  the  exercise 
of  reasonable  care  and  diligence.  In  short 
each  party  Is  bound  by  the  situation  as  be 
actually  knew  It,  or  as  he  might  have  ascer- 
tained with  reasonably  careful  observation. 
Whether  either  party  acted  or  not  as  a  rea- 
sonably prudent  and  careful  person  would 
act  under  like  circumstances,  and  so  meas- 
ured up  to  the  standard  of  care  and  was 
blameless,  or  fell  short  of  that  standard  and 
was  guilty  of  either  primary  or  contributory 
negligence,  is  a  question  for  tbe  Jury.  Palm- 
er v.  Portland  Railway  Light  &  Power  Com- 
pany, 108  Pac.  211. 

[4,  t]  We  cannot  say,  as  a  matter  of  law, 
that  tbe  defendants  were  negligent  In  placli^ 
the  pole  In  the  position  described  by  the 
evidence.  It  Is  for  the  jury  to  judge,  under 
all  the  circumstances,  whether  that  was  an 
act  whldi  would  be  performed  In  that  man- 
ner or  not  by  a  reasonably  careful  and  pru- 
dent person  in  charge  of  the  work.  On  the 
other  hand,  we  cannot  say,  as  a  matter  of 
law,  that  the  decedent  was  guilty  of  con- 
tributory negligence,  defeating  his  recovery, 
by  going  about  his  work  in  tbe  manner  In 
which  be  did,  and  exposing  himself  In  the 
place  where  he  was  killed.  It  Is  for  the 
Jury  to  place  themselves  In  the  situation  dis- 
closed by  the  testimony  and  determine  wheth- 
er or  not  either  party  acted  with  reasonable 
care  and  prudence  under  all  the  circumstanc- 
es. Different  triers  of  the  fact,  whether 
Judges  or  Jurors,  might  place  various  es- 
timates upon  the  conduct  of  tbe  parties  as 
delineated  In  this  case;  but  it  only  when 
no  other  reasonable  conclusion  can  be  drawn 
from  the  testimony  that  the  court  Is  au- 
thorized to  say  Judicially  there  Is  no  ne?- 
l^ence.  Under  all  other  circumstances,  the 
question  must  be  left  to  the  Jury.  On  tbe 
question  of  directing  a  verdict,  we  are  of 
the  opinion  that  the  court  committed  no  er- 
ror and  acted  properly  In  submitting  the 
cause  to  the  Jury. 

From  such  cases  as  St.  Louis  v.  Dupree^ 
84  Ark.  377.  105  S.  W.  878,  120  Am.  St  Rep. 
74,  Louisville  v.  Lumkln  (Ky.)  124  S.  W. 
318,  and  others  cited  in  their  brief,  defend- 
ants argue  that  the  deceased  was  guilty  of 
contributory  negligence  In  going  near  danger- 
ous machinery,  or  into  a  dangerous  place, 
without  giving  notice  to  the  people  In  chai^. 
so  that  they  might  take  measures  for  his 
safety.  This  question  Is  not  raised  by  the 
assignments  of  error,  and  we  cannot  presume 
that  the  court  did  not  give  the  Jury  suitable 
Instructions  In  that  respect  The  cases  eked, 
however,  are  easily  distinguishable  from  tbe 
one  In  band.  Tbey  are  all  Instances  where  t 
car  Inspector,  engineer,  or  other  like  rail* 
way  employ^  perfectly  familiar  with  tbe 
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Eituatlon  and  the  operation  of  the  trains, 
went  onder  a  car  or  locomotiTe  witbout  set- 
ting any  warning  signal,  and  knowing  that 
the  cars  were  apt  to  be  moved  at  any  time. 
To  move  the  care  and  engine  was,  in  each 
case,  tbe  ordinary  coarse  of  bnsiness  that 
any  one  might  expect  Here  the  deceased 
bad  no  reason  to  anticipate  that  the  nsnal 
coarse  of  operations  was  for  the  follower  to 
fall  as  it  did.  Indeed,  the  effort  of  the  de- 
fendant has  been  to  show  that  such  a  resntt 
was  unexpected,  and  hence  a  mere  accident. 
If,  for  Instance,  the  deceased  had  stolen  np 
annoticed  and  put  his  band  on  the  head  of 
tbe  pile,  so  that  the  descending  hammer 
crosbed  his  fingers,  the  reasoning  of  the 
precedents  cited  by  the  defraidants  would 
apply,  for  the  fall  of  the  hammer  Is  the  or- 
dinary conrse  of  operations  with  such  a  ma- 
chine. Hence,  In  our  Judgment,  the  cases 
cited  are  not  in  point  here. 

[II  Bearing  in  mind  that  the  n^llgence  at- 
tributed to  the  defendants  by  the  complaint 
consisted  in  "wrongfully,  unlawfully,  reck- 
lessly, and  carelessly  placing  tbe  pole  against 
tbe  west  e^e  of  the  sidewalk  in  a  careless 
and  nngarded  position,  and  without  fastening 
tbe  same,  with  one  end  thereof  upon  the 
ground  and  tbe  other  tmi  leaning  against 
the  sidewalk,"  we  proceed  to  oonsider  an- 
other assignment  of  error  iMsed  npon  tlie 
admissibility  of  certain  testimony  allowed  to 
go  to  the  Jury.  The  record  shows  that  the 
nmrt,  over  the  objection  of  the  defendants, 
permitted  a  witness  for  the  plalntltF  to  tes- 
tify, Ui  substance  that  be  had  worked  there 
prerlousiy,  and  knowing  the  danger  Jumped 
and  ran  when  some  one  shouted.  "Look  out," 
bat  that  the  decedent  did  not  know  tbe  dan- 
ger of  a  caTe-ln;  and  being  farther  called 
npon  to  explain  his  statement  the  witness  an- 
swered, oTer  the  objection  of  the  defendant, 
ts  Incompetent,  irrelerant,  and  Immaterial, 
that  while  he  was  there  on  a  pre^ua  occa- 
sion excavating  one  bent  of  the  sidewalk 
and  cribbing  caved  and  dropped  flat,  so  that 
I  man  conld  not  have  any  chance  to  get 
away,  and  for  that  reason,  going  back  again 
la  the  same  work  In  a  different  plac^  be 
was  natnrally  mora  or  less  afraid  and  on  tbe 
lookout.  He  further  explained  tiiat  the  point 
wbere  the  sidewalk  fell  on  the  prerions  oc- 
casion waa  two  or  tliree  bents  away  from 
vliere  they  wen  working  at  the  time  the 
deceased  met  his  death.  It  was  wrong  to 
admit  this  testimony  to  the  consideration  of 
tbe  Ju^.  It  Is  not  diarged  aa  a  ground  of 
Diligence  against  tbe  defendants  here  that 
tbey  wen  reaponslble  In  any  way  for  the 
cooditlon  of  the  sidewalk,  or  that  it  con- 
tributed In  any  degree  to  the  danger  of  the 
■ftnatlon.  That  tber  negligently  chose  an  In- 
iecnre  sidewalk  aa  a  support  for  the  follow- 
er, by  reason  of  which  it  fell  ajKin  tbe  de- 
ceased, Is  not  laid  to  the  charge  of  the  de- 


fendants; but  to  prove  this  Is  what  tbe  Jury 
might  naturally  have  supposed  was  the  pur- 
pose of  such  testimony.  It  tended  to  en- 
hance the  dangers  of  the  situation  fn  the 
minds  of  tbe  Jurors  and  to  increase  the  blame 
Imimted  to  tbe  defendants.  For  augbt  that 
appears  In  tbe  complaint,  the  walk  may  have 
been  thoroughly  fixed  and  Immovable,  and 
well  calculated  to  bold  up  the  pole;  hence, 
under  the  plaintiff's  pleading,  the  digression 
Into  that  field  of  investigation  was  erro- 
neous. 

Section  726,  L.  O.  L.,  provides  that:  "Evi- 
dence shall  correspond  with  the  substance 
of  the  material  allegations  and  be  relevant 
to  the  questions  In  dispute.  Collateral  ques- 
tions shall,  therefore,  be  avoided."  Tbis  sec- 
tion has  many  times  been  used  aa  authority 
In  the  courts  of  this  stato  for  the  exclusion 
of  matter  similar  to  the  tesdmony  now  under 
consideration.  In  Knahtla  v.  Oregon  Bbort 
Line  R.  R.  Co.,  21  Or.  136,  27  Pac.  91,  it 
was  held  that  niider  a  complaint  which 
charges  the  Injury  complained  of  to  have 
been  caused  by  tbe  negligence  of  a  defend- 
ant railway  company  in  permitting  a  bridge 
on  Its  road  to  become  and  remain  ont  of  re- 
pair, and  falling  to  keep  proper  watch  and 
oversight  of  tbe  same,  the  plaintiff  will  not 
be  allowed  to  show  tlutt  tbe  bridge  was  con- 
structed originally  in  an  Improper  and  neg- 
ligent manner,  and  tbis  because  the  proofs 
and  allegations  most  correspond  with  each 
other.  In  Lleuallen  v.  Moflgrove,  33  Or.  282, 
54  Pac.  200,  664,  it  was  held  that  an  allega- 
tion that  fire  was  negligently  taken  from  de- 
fendants' engine,  used  for  threshli^,  and 
placed  upon  tbe  ground  In  and  about  the 
stubbie  from  which  It  conmranlcated  to  and 
consumed  plalBtiff's  property  Is  not  sustained 
evidence  that  defendants  were  negllgmt 
in  not  ectually  extlngalshing  the  fire,  aft- 
er  It  bad  been  properly  taken  from  the  ea- 
glne.  OthOT  cases  might  be  dted,  but  these 
are  sufficient  to  illustrate  the  principle  as 
laid  down  by  this  court  in  former  dedsions. 
Applicable  to  this  situation  Is  AldrltA  v. 
Railway  Company.  39  Or.  263,  64  Pac.  455, 
wherein  the  role  la  held  to  be  well  settled  in 
this  state  thab  while  error  will  not  be  pre- 
sumed, yet  when  It  appears  from  the  tran- 
script there  Is  no  presumption  that  it  was 
rendered  harmless  or  obviated  during  the 
trial,  while  the  record  la  silent 

This  testimony  waa  clearly  faarmfal,  be- 
cause it  tended  to  give  the  Jurors  tbe  Im- 
pression that  the  situation  contelned  more 
danger  than  that  alleged  in  the  complaint 
In  that  it  did  not  correspond  with  tbe  al- 
l^tions  of  the  complaint  and  must  have 
prejudiced  tbe  minds  of  the  Jurors,  it  was 
harmful  error  to  admit  this  testlm<niy,  for 
which  reason  the  Judgment  la  reversed,  and 
the  cause  remanded  for  farther  proceedings 
not  Inconsistent  wltit  tbis  opinion. 
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WALIiAGB  T.  HdOANIEL  «t 
(Supreme  Court  of  Oregon.   Aiv>  %  1911.) 

1.  DiTOBCB    (g  820*}--OPB8ATION— RIOHT  TO 
Mabby— Statdte— tSONSTBUCnOW. 

L.  O.  If.  $  515,  proTidiac  that  a  decree  de- 
claring a  marriage  dissolved  snail  termiQate  such 
marriage,  except  that  neither  party  shall  be  ca- 
pable of  contracting  marriage  with  a  third  per- 
son, and,  if  he  or  she  does  so  contract,  shall  be 
liable  therefor  as  if  such  decree  had  not  been 
given,  until  the  suit  has  been  beard  aod  deter- 
mined OD  the  appeal,  and  if  no  appeal  be  taken, 
until  the  expiration  of  the  time  allowed  for  ap- 

Ipeal,  is,  with  respect  to  the  prohibition  against 
remarriage,  penal  in  character,  as  dlstingtiiahed 
from  its  remedial  feature,  and  ehould,  in  view  of 
L.  O.  L.  8  799,  Bubd.  30,  declaring  that  it  wili 
be  presumed  that  a  man  and  woman  deporting 
themselves  as  husband  and  wife  are  married, 
and  section  723.  providing  that  where  a  statute 
is  susceptible  of  two  interpretations,  one  in  fa- 
vor of  natural  rights,  and  the  other  against  it, 
the  former  must  prevail,  marriage  being  a 
natural  right,  and  Act  1901,  p.  173,  {  1  {WO. 
L.  I  7033),  validating  certain  marriages  made 
wftnin  less  than  six  months  following  a  decree 
of  divorce,  be  given  a  liberal  oonatmction. 

fEd.  Note.— For  other  cases,  see  Divoxoe^  Dec 
Dig.  S  320.*] 

2.  DivoBCE  (f  320*)  —  OpiauTion  —  Bight  to 

Ma  RB  Y— Statute. 

Where  a  hu&baud  obtained  bv  default  a  de- 
cree of  divorce  on  September  12th,  the  wife's 
marriage  to  a  third  person  on  March  12th  fol- 
lowing was  not  void  under  L.  O.  Lk  8  515,  pro- 
viding that  parties  shall  not  marry  until  an  ap- 
peal has  been  had,  or  the  time  therefor  has  ex- 
pired; for  in  this  case  there  would  be  less  than 
a  day  in  which  to  file  the  appeal,  and,  as  1h» 
wife  alone  was  entitled  to  appeal,  she  could 
waive  her  right  and  validly  marry  a  third  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  8  320.»] 

.  Appeal  from  Circuit  Court,  Multnomah 
County;  Earl  C.  Bronaugb,  Judge. 

Action  by  Elmer  Wallace  against  Mary  E. 
McDaniel  and  others.  From  a  Judgment  for 
defendants,  except  as  to  a  certain  equitable 
claim,  both  parties  appeal.  Modified  and  af- 
firmed. 

Tbia  iB  a  snlt  in  equity,  InrolTlDg  the  title 
to  certain  real  property.  Tbe  case  originally 
waa  commenced  by  the  defendants  against 
plaintiff  as  an  action  for  the  possesBlon  of 
lot  11  and  the  west  two  feet  of  lots  12  and  18, 
block  15.  on  Williams  avenue,  Portland,  Or. 

It  appears  that  Ida  M.  Wallace,  the  intes- 
tate, first  married  John  Endecott,  from  whom 
she  separated;  there  being  no  children  as 
the  Issue  of  their  marriage.  On'^ptember  3, 
1903,  John  Endecott  commenced  a  aoit  for 
divorce  against  Ida  M.  Endecott,  his  wife,  In 
the  circuit  court  for  Umatilla  county.  On 
September  8,  1903,  Mrs.  Endecott  appeared 
by  her  attorney  and  filed  a  demurrer  to  the 
complaint,  Yfhltb  was,  on  the  12th  day  of 
September,  1908,  overruled,  and  she  declined 
to  further  plead.  Thereupon  tbe  court  beard 
the  evidence  and  rendered  a  decree  of  di- 
vorce In  favor  of  plaintiff,  John  Endecott, 
against  defendant,  Ida  M.  Endecott  On 


March  12, 1901,  at  about  0:90  p.  m.,  tbe  plain- 
tiff herein,  EUmer  Wallace,  and  Ida  M.  Ende- 
cott, the  divorced  wife  of  John  Endecott,  In- 
termarried at  Portland,  Dr.,  where  they  re- 
sided together  as  husband  and  wife  until 
the  death  of  the  latter  on  Octob^  19,  1905. 
A  child,  which  died  prior  to  the  death  of  tbe 
intestate,  was  bom  as  the  Issue  of  their 
marriage,  and  the  intestate  left  neither  fa- 
ther nor  mother  living. 

The  plaintiff  filed  a  cross-complalut  In  eq- 
uity, claiming  title  as  the  heir  of  Us  wlf^ 
Ida  M.  Wallace,  formerly  Ida  M.  Elndecott, 
the  Intestate,  and  the  defendants  claim  to  In- 
herit the  property  In  question  as  her  sister 
and  brothers  and  heirs.  Plaintiff  alleges  that 
lot  11,  block  16,  waa  purchased  on  August  €, 
1908,  for  $2,100,  with  tbe  Joint  funds  of  him- 
self and  Ida  M.  Endecott,  for  the  mutual  ben- 
efit of  both;  that  thereafter  plaintiff  pur- 
chased and  paid  for  the  weet  two  feet  of  lots 
12  and  13  of  block  15,  and  made  improve- 
ments thereon;  tbe  total  amount  paid  by 
plaintiff  being  |00S. 

The  defendants  make  allegation  that  tbe 
Intestate  was  their  sister;  that  ber  mar- 
riage, on  March  12,  IQOi,  occurred  prior  to 
the  expiration  of  the  six  months  following 
the  granting  of  the  decree  of  divorce  in  the 
suit  between  her  and  John  Endecott,  and  that 
her  second  marriage  to  Elmer  Wallace,  tbe 
plaintiff,  waa  therefore  void,  and  that  on  that 
account  they  (the  defendants)  are  her  lawful 
beirs,  and  entitled  to  the  said  real  property. 

The  trial  court  r^idered  a  decree  in  favor 
of  defendants,  except  as  to  an  eqnltable  In- 
tei«st  In  tbe  property,  amountli^  to  |6G5,  In 
favor  of  plaintiff.  Botb  parties  appeal. 

Ben  G.  Dey,  Wm.  D.  Fenton,  and  B.  A. 
Lelter,  for  appellants.  John  Van  Zante,  A. 
H.  Tanner,  and  0.  M.  Idleman,  for  cross-ap- 
pellaut 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  statutes  of  this  state,  relating  to  mar- 
riage and  divorce,  provide  as  follows: 

Section  501:  "A  husband  or  wife  may 
maintain  a  suit  against  the  other  for  disso- 
lution of  the  marriage  contract,  or  to  bave 
the  same  declared  void,  aa  provided  In  this 
chapter." 

Section  615:  "A  decree  declarii^  a  mar- 
rtage  void  or  dissolved  at  the  suit  or  claim 
of  either  party  shall  bave  the  effect  to  termi- 
nate such  marriage  as  to  botb  parties,  exc^ 
that  neither  party  shall  be  capable  of  con- 
tracting marriage  with  a  third  person,  and 
If  he  or  she  does  so  contract;  shall  be  liable 
therefor  as  If  such  decree  bad  not  beat  giv- 
en, until  tbe  suit  has  be«i  beard  and  deter- 
mined on  appeal,  or  If  no  appeal  be  taken,  the 
expiration  of  the  period  allowed  by  this  Code 
to  take  such  appeaL" 

Section  B50,  subd.  5:  "An  appeal  to  the 
Supreme  Court,  if  not  taken  at  tbe  time  of 
tbe  rendition  of  tbe  Judgment  or  decree  ap- 
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pealed  from,  shall  be  taken  hj  Berrlug  and 
filing  tlie  notice  of  appeal  within  six  months 
from  the  ratry  of  the  Judgmmt,  order  or  de- 
cree appealed  from.  •  •  • " 

Section  509:  "All  marriages  which  are  pro- 
hibited by  law  on  account  of  consanguinity 
between  the  parties,  or  on  account  of  either 
of  them  having  a  former  husband  or  wife 
ttien  living,  or  on  account  of  either  of  them 
being  one-fourth  or  more  of  negro  blood, 
shall,  if  solemnized  within  this  state,  be  ab- 
solutely void." 

Section  7017,  Bobd.  1,  provides  that  a 
marriage  Is  prohibited  "when  either  party 
thereto  had  a  wife  or  husband  living  at  the 
time  of  sach  marriage." 

It  Is  contended  upon  the  part  of  plalntlft 
that  the  marriage  between  himself  and  the 
intestate  was  valid  for  three  reasons:  (1)  The 
marriage,  even  If  within  the  six-month  pe- 
riod, was  not  void,  but  only  voidable;  (2) 
tbe  decree  of  divorce,  for  want  of  an  answer, 
Tas  rendered  upon  default;  there  was  no  ap- 
peal, and  consequently  section  515,  L.  O.  L., 
has  no  application  thereto;  (3)  tbe  time  al- 
lowed for  appeal  from  the  decree  of  divorce 
bad  expired,  and  no  appeal  was  possible  at 
tbe  time  the  second  marriage  took  place. 

In  the  case  of  McLennan  v.  McLennan,  31 
Or.  480.  60  Pac.  802,  38  L.  B.  A.  803,  65  Am. 
8t  Rep.  835,  where  the  plaintiff,  a  divorcee, 
contracted  a  marriage  with  a  third  person 
22  days  after  her  decree  of  divorce  had  been 
rendered,  and  prior  to  the  expiration  of  the 
time  for  taking  an  appeal  In  tbe  suit,  It  was 
held  that  her  subsequent  marriage  was  abso- 
iQtely  void,  approving  the  case  of  Wllhlte  v. 
Wllblte.  41  Kan.  154,  21  Pac.  173,  In  which  a 
eecond  marriage,  contracted  by  one  of  the 
parties  with  a  third  person  about  two  months 
after  the  decree  of  divorce,  from  wbich  there 
was  B  right  of  appeal,  was  held  to  be  void. 
In  State  v.  Leasia,  45  Or.  410,  78  Pac.  328, 
however,  tbe  decision  was  that,  in  view  of 
tbe  provisions  of  the  statute,  no  appeal  could 
be  taken  from  a  default  decree,  and  that  a 
final  order  of  divorce,  altered  for  want  of  an 
answer,  operates  to  terminate  at  once  the 
marriage  relation,  so  that  thereafter  In  a 
criminal  case  the  woman  Is  a  competent  wlt- 
DMB  against  the  man.  In  the  suit  In  which 
tbe  decree  was  rmidered,  which  was  in  ques- 
HoB  In  the  case  referred  to,  the  defoidant 
had  failed  to  answer,  bnt  thereafter  gave  no- 
tice of  appeal  and  flled»an  undertaking,  as  re- 
quired tay  law.  It  was  contended  npon  the 
part  of  defendant  that  tbe  decree  of  divorce 
did  not  operate  to  sever  the  marital  relations 
of  tbe  parties  nntlt  finally  determined  npon 
tbe  appeal;  that  nnder  the  existing  condi- 
tloiia,  at  the  time  of  the  trial  of  the  crim- 
inal action,  the  parties  were  to  all  intents 
and  parposes  taasband  and  wife.  Mr.  Justice 
WotvertoUt  In  this  connection,  remarks : 
"Whatever  might  be  the  effect  of  an  appeal 
regularly  and  duly  taken  In  suspending  or  in- 
tmnlttlng  the  operation  of  the  decree  of  tbe 
trial  ooitrt  while  the  anwal  is  pending^ 


*  *  *  it  is  perfectly  manifest  that  an  at- 
tempted appeal,  where  none  lies,  could  have 
no  possible  effect  upon  the  finality  of  tbe  de- 
cree sought  to  be  revised.  No  appeal  lies 
from  a  Judgment  or  decree  given  by  confes- 
sion or  for  want  of  an  answer ;  citing  B.  & 
C  Comp.  I  548;  Fasaman  v.  Baumgartner, 
3  Or.  469;  Smith  v.  Ellendale  Mill  Co.,  4 
Or.  70;  Tmllenger  v.  Todd.  6  Or.  86;  Rader 
V.  Barr,  22  Or.  496  [29  Pac.  889] ;  Askren  v. 
Squire^  29  Or.  228  [45  Pac.  779].  Having  fail- 
ed to  appear  in  the  divorce  proceedings,  Lea- 
sia was  wholly  without  the  right  of  appeal, 
and  any  attempt  that  he  might  have  made  In 
that  direction  was  Ineffectual  to  carry  the 
case  to  the  higher  tribunal,  and,  a  fortiori, 
was  unavailing  to  disturb  the  final  effect  of 
the  decree  itself,  which  terminated  the  mar- 
riage as  to  both  of  the  parties.  B.  &  O.  Comp. 
S  515.  There  being  no  appeal,  the  decree  be- 
came operative  and  finally  effective  when 
rendered,  so  that  the  objection  is  not  well  as- 
signed; Mrs.  Leasia  not  being  the  wife  of 
Leasia  at  the  time  of  the  occurrence  of  the 
events  about  which  inquiry  was  made." 

[t]  At  the  institution  of  the  suit  by  John 
Endecott  agaliut  Ida  M.  Endecott,  the  sum- 
mons was  served  upon  the  district  attorney, 
but  the  state  filed  no  answer  and  made  no 
ai^arance.  Tbe  only  party,  therefore,  who 
possibly  had  the  right  to  appeal  was  Mrs. 
Endecott  In  the  consideration  of  this  cause, 
it  Is  unnecessary  to  determine  what  effect 
such  a  decree  would  have  upon  a  subsequent 
marriage,  entered  into  at  an  appreciable  pe- 
riod grlor  to  tbe  expiration  of  the  usual  time 
for  taking  an  appeal.  Rather  it  Is  necessary 
to  determine  what  construction  should  be 
placed  uiwn  section  515,  L.  O.  L.,  prohibiting 
a  subsequent  marriage  of  either  of  the  par- 
ties to  the  decree  with  a  third  person.  For 
such  purpose,  as  contradistinguished  from 
providing  a  remedy  upon  appeal,  this  section 
Is  penal  in  character.  These  sections  of 
onr  statute  should  receive  a  reasonable  con- 
struction. "Tbe  general  purpose  or  aim  of  a 
statute  may  be  remedial,  as  where  tbey  pro- 
vide punitive  compensation  to  the  Injured 
party.  But  the  provisions  that  enforce  tbe 
wrong  for  wbich  a  penalty  Is  provided,  and 
those  which  define  tbe  punishment,  are  penal 
In  their  character  and  are  construed  accord- 
ingly. A  statute  may  be  remedial  In  one 
part  and  penal  In  another.  And  tbe  same 
statute  may  be  remedial  for  certain  purposes, 
and  liberally  construed  therefor,  and  at  the 
same  time  be  of  such  a  nature,  and  operate 
with  such  harshness  npon  a  class  of  offend- 
ers subject  to  it,  that  they  are  entitled  to  In- 
voke the  rule  of  strict  construction."  2  Lew- 
is' Sutherland,  Stat  Construct  (2^  Ed.)  | 
337.  See  S6  Cyc.  1180  et  seq.  2  Lewis*  Suth- 
erland, Stat  Construct,  also  says  (section 
516):  "A  statute  should  be  so  construed  as  to 
give  a  sensible  and  intelligent  meaning  to 
every  part  to  avoid  absurd  and  unjust  con- 
sequences, and,  if  pcesible,  so  as  to  make  it 
valid  and  effective.  [Quoting  from  Wheeler 
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r.  Wheeler,  134  III.  S22,  080  (25  N.  E.  S88. 
690,  10  L.  B.  A.  613).l  'It  la  familiar  tbat  If 
the  words  employed  are  susc^tible  of  two 
meanlnga,  that  will  be  adopted  which  com- 
ports with  the  general  public  policy  of  the 
state,  as  manifested  by  its  legislation,  ratber 
than  that  which  nms  coontor  to  auch  pol- 
Icy.'" 

Aa  aomewhat  analogoas  to  the  case  at  bar, 
and  Indicative  of  the  policy  of  the  law  as 
administered  by  the  courts,  let  ns  notice  the 
following  authorities:  Merrlam  t.  Wolcott, 
61  How.  Prac.  (N.  T.)  877,  8^  a  case  In 
which  $^000  worth  of  property  was  InTolv- 
ed,  in  addition  to  the  righta  and  Interests  of 
the  parties,  was  where  a  wife  commenced  an 
action  for  divorce  in  the  state  of  Illinois. 
Supposing  that  a  decree  had  been  rendered, 
about  two  hours  before  it  actually  was,  she 
was  married  in  good  faith  to  a  third  person, 
and  this  second  marriage  was  held  to  be 
valid  (2  Nelson  on  Divorce  &  Separation,  i 
579),  concemiiv  which  the  court  said:  "And. 
as  the  said  marriage  was  In  fact  ctmsum* 
mated  by  Immediate  and  continned  cohabita- 
tion of  these  parties 'as  husband  and  wife, 
the  courts  of  all  the  states  In  this  country, 
I  think,  would,  in  aid  of  such  marriage  and 
to  sustain  Its  validity,  presume  a  furtfara  or 
subsequent  marriage  of  said  parties,  if  need 
be,  and  would  not  allow  either  of  said  par- 
ties to  dlsowD  such  marriage  to  establish 
that  they  had,  alnce  it  was  solemnized  in 
form,  lived  in  a  known  and  avowed  state  of 
prostitution  and  adultery,  within  the  sense 
of  Collins  agt  Collins  (80  N.  Y.  9)"— citing 
and  ai^rovlng  Hynes  v.  McDermott,  91  N.  T. 
4B1,  450.  48  Am.  Rep.  677,  wherein  It  Is  ob- 
served: 'Ibe  law  presumes  morality,  and 
not  Immorality ;  marriage,  and  not  conenU- 
nage;  legitimacy,  and  not  bastardy." 

In  Re  Estate  of  Hegginson,  21  Or.  387.  28 
Pac.  388,  14  li.  B.  A  540,  Ur.  Justice  Bean, 
discussing  the  burden  of  proof,  makes  the 
statement  that  It  "la  on  the  party  objecting 
to  the  validity  of  auch  a  marriage;  •  •  •  » 
while  Bishop  on  Marriage  &  Divorce,  (6th 
Ed.)  i  457,  reads  as  follows:  "When  a  mar- 
riage therefor^  baa  once  been  shown,  how- 
ever celebrated,  whether  regularly  or  Irregu- 
larly, or  howevtt  proved,  whether  directly 
or  by  drcumstantlal  evidence,  the  law  ralBes 
a  strong  presumption  In  favor  of  its  legality, 
BO  that  the  burden  Is  with  the  party  object- 
ing, throughout,  and  In  every  particular,  to 
prove,  against  the  constant  pressure  of  this 
presumption  of  law.  that  It  la  Illegal  and 
void.  And  it  has  been  considered  tbat  the 
validity  of  a  marriage  cannot  be  tried  like 
any  other  question  of  fact,  which  is  Inde- 
pendent of  presumption,  because  the  law,  be- 
sides casting  the  burden  of  proof  upon  the 
objecting  party,  will  stlU  presume  In  favor  of 
the  marriage,  and  this  presumption  Increases 
in  strength  with  tbe  lapse  of  time  through 
which  tbe  parties  are  cohabiting  as  husband 
and  wife.  It  being  for  the  highest  good  of 
the  parties,  of  tbe  dilldreDf  and  of  tbe  com- 


munity, that  an  Intercourse  between  the 
ea  In  Its  nature  matrimonial  should  be  sucb 
in  fact,  tbe  law.  wben  administered  by  en- 
lightened Judges,  seizes  upon  all  presumptions 
both  of  law  and  of  fact,  pre«aes  into  its 
service  all  things  whldi  can  hdp  it  In  each 
particular  case,  to  sustain  marriage  and  re- 
pel the  conclusion  of  unlawful  conunerc&" 
The  same  author,  at  sscUod  006.  r^arks: 
"  *  *  *  In  divorce  law,  we  are  to  consid- 
er more  the  Interests  of  the  pnUlc  at  lai^ 
than  of  particular  individuals.  And  If  a  pun- 
ishment is  to  be  Imposed  for  any  crimes  es- 
pe(^lly.  therefore  for  a  matrimonial  one,  it 
should  be  of  a  nature  calculated  to  boiefit. 
not  to  prejudice,  the  pabHa"  It  is  a  pre- 
sumption of  law  "that  a  man  and  w<Hiian  de- 
porting themaelvea  as  husband  and  wife  have 
entered  Into  a  lawful  contract  of  marriage." 
I&  O.  L.  I  799,  snbd.  80;  OUscfalager  Estate  v. 
Wldmer.  65  Or.  145.  106  Pac.  717.  Ifarriagfr 
Is  a  natural  right  "Wbrae  a  statute  la 
equally  suaceptlMe  of  two  interpr^tlona,. 
one  in  fftvor  of  natural  right,  and  the  other 
against  it.  the  former  is  to  prevaU."  Sectloa 
723.  Ii,  O.  L. 

The  sections  of  our  stetnte  refined  to,  and 
considering  Vtie  legislative  Uitent  at  the  time 
of  their  passage,  section  1  of  the  act  of  1901, 
p.  173  dl  O.'  L.  I  7088).  validating  and  mak- 
ing legal  certain  marriages.  Indicates  that  a 
liberal  construction  should  be  glvot  thereto. 
This  act  of  1901  provides  tbat:  "All  mai^ 
rlages  solenmlzed  by  the  citlsais  of  this  state 
prior  to  the  first  day  of  August,  1898,  being 
otherwise  valid,  are  hereby  declared  legal 
and  valid  and  of  binding  force  as  to  all  par- 
ties, notwithstauUng  that  auch  marriage  may 
have  been  contracted  wltiiin  six  nuHiths  fol- 
lowing a  decree  of  divorce  enters  aa  to  ei- 
ther party  to  sudi  marriage  contract;  |^ 
vlded.  that  this  act  shall  not  in  any  way  af- 
fect the  legality  of  any  marriage  when  a  de- 
cree of  divorce  affecting  either  party  has 
been  appealed  from  and  not  finally  deters 
mined,  or  when  the  decree  la  for  any  reason 
Incomplete  or  not  final." 

[2]  As  defined  by  Am.  ft  Eag.  Bncy.  of 
Law,  voL  8,  p.  739:  "It  Is  a  general  rule  in 
Judicial  proceedings  tbat  fractious  of  a  day 
are  not  regarded,  but  such  proceedings  take 
effect  in  law  from  the  earliest  period  of  the 
day  upon  which  they  originated  and  came  la 
force."  The  some  authority,  at  page  742.  ob- 
serves In  substance,  liowever.  that  this  gen- 
eral rule,  relative  to  tiiere  being  no  fra<^ions 
of  a  day,  and  that  the  day  on  whidi  an  act 
is  done  or  an  event  happens  must  be  entirely 
included  or  excluded.  Is  not  absolute,  but 
that,  "where  from  the  nature  of  the  case 
Justice  requires  it,  fractions  of  a  day  are 
reckoned."  Tbe  court  ruled.  In  Voorhees  r. 
Minor,  10  Ohio  Clr.  Dea  681,  that  an  agree- 
ment, made  on  April  2.  1898,  that  execution 
should  not  be  levied  for  10  months  was  not 
violated  by  the  levy  of  the  execution  on 
February  2.  1899,  as  the  day  on  which  tbe 
agreement  was  made  might  be  Included  vtd 
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counted  as  a  part  of  tbe  spedfled  time,  rela- 
tive to  which  Mr.  Justice  Smith  observes: 
"But  we  are  of  the  opinion  that  the  claim  of 
tbe  counsel  for  the  plaintiff  that  there  is  a 
wide  difference  betweon  a  contract  or  a  law 
providing  a  period  within  which  a  thing  must 
be  done,  and  a  contract  or  law  provldlns  a 
period  beyond  which  a  thing  may  be  done, 
is  well  founded,  aud  that,  while  in  the  first 
case  supposed  there  Is  a  great  conflict  of  au- 
thorities as  to  whether  the  first  day  sbail  l>e 
Included  and  the  last  day  excluded,  or  tbe 
oonrerEe,  In  the  second  case  the  great  weight 
of  authority  Is  that  the  first  day  Is  Included" 
—also  citing  Griffith  t.  Bogert,  59  U.  S.  (18 
How.)  158.  15  L.  Ed.  307,  and  Taylor  v. 
Brown,  147  U.  8.  (40  Davis)  640,  13  Sup.  Gt. 
549,  37  IiL  Ed.  313.  The  first  case  Involved 
tbe  constmctlon  of  a  statute  of  the  state  of 
Missouri,  authoriKli^  an  execution  against 
the  lands  and  tenements  of  a  deceased  per- 
son, but  providing  that  no  sale  ebould  be 
made  until  after  the  expiration  of  18  months 
from  ibe  date  of  the  letters  testlmentary  or 
lettcTB  of  adminlstratioD.  The  letters  of  ad- 
ministration were  dated  November  1,  1819, 
and  the  sale  was  made  on  May  1,  1821,  and 
tbe  transaction,  as  decided  in  an  Intereatlng 
opinion  by  Judge  Orler,  was  valid.  The  lat- 
ter case  (Taylor  r.  Brown,  supra)  arose  from 
a  United  States  statute  which  provided  that 
lands  acquired  thereunder  by  any  Indian 
should  be  and  remain  inaUeufi^  for  a  pnlod 
of  five  years  from  the  date  of  Qie  issue  of 
tbe  patent  therefor.  The  patent  in  question 
was  dated  June  16, 1880,  and  the  date  of  the 
conveyance  by  the  Indian  was  June  16, 1886, 
and  his  conv^ance  waa  held  to  be  good;  the 
day  the  patent  was  Issued  being  included  In 
the  computation  of  time — five  years. 

Mrs.  Ihideoott  was  the  only  party  who  lud 
tbe  r^t  to  appeal,  if,  for  the  pui-pose  of  ar- 
gumoit,  it  should  be  conceded  that  she  had 
SDCh  a  right.  Had  there  l>een  an  answer 
filed  and  the  case  contested,  there  remainea 
bat  2^  hours  of  the  last  day  upon  which  an 
appeal  could  have  been  tal^en  In  the  prior 
salt  by  any  party,  under  any  circnmatances. 
In  order  to  take  such  an  appeal,  the  notice 
must  have  been  served  and  filed  In  the  dr- 
cait  court  at  Pendleton,  Umatilla  county, 
aereral  handled  miles  distant  from  the  place 
of  her  marriage^  whldi  was  after  business 
hours  and  past  the  time  for  the  county  clerk's 
office  to  be  open,  thus  making  such  a  proceed- 
ing practically  Impossltde.  Mrs.  Bndecott 
knew  at  that  time  that  no  appeal  would  or 
eonld  be  takoi,  and,  if  necessary,  could,  we 
think,  without  violating  either  the  letter  or 
tbe  spirit  of  the  law,  waive  her  right  of  ap- 
peal lor  2%  hours,  and  legally  marry  a  third 
person.  Moore  v.  Floyd.  4  Or.  260;  Portland 
Construction  Co.  t.  O'Nell,  24  Or.  64,  32  Pac. 
76i;  Ehrman  t.  Astoria  By.  Co.,  26  Or.  877, 
BS  Pac.  306;  2  C;yc.  666. 

From  the  tacts  and  drcumstances  in  this 


case,  It  Is  evldoit  there  was  no  evasion  or 
violation  of  the  statute  on  the  part  of  plain- 
tifl,  Elmer  Wallace,  and  Ida  M.  Wallace  in 
contracting  their  marriage.  Both  appear  to 
bare  acted  in  good  faith,  believing  they  had 
a  legal  right  to  intermarry,  and  no  Improper 
motive  can  be  attributed  to  either.  Their 
marriage  was  thereafter  consummated  by  co- 
habitation as  husband  and  wife,  which  con- 
tinued until  the  death  of  Mrs.  Wallace,  and 
one  child  was  bom  to  them,  whose  legitimacy 
1b  in  question. 

At  Uie  time  of  tbe  marriage  of  Elmer  Wal- 
lace and  tbe  intestate,  John  Endecott  was  not 
the  husband  of  Ida  M.  Endecott.  The  plain- 
tiff Is  therefore  the  heir  at  law  of  his  wife, 
Ida  M.  Wallace,  and  entitled  to  all  of  the 
said  property. 

The  decree  of  the  lower  court  will  there- 
fore be  modified  accordingly. 


BUHL  MALL£IABLffi  00.  v.  GRONAN. 
Supreme  Court  of  Oregon.   July  11,  1011.) 

1.  ATTOHNET  ANO  GLIEKT  (I  72*)— AUTHOSITT 

—Evidence— A  dmissi  bilitt. 

Where  a  defendant  testified  to  an  agree- 
ment made  with  an  attorney  of  plaintiff,  and 
the  attorney  In  rebuttal  testified  that  he  did 
not  represent  to  defendant  that  he  had  authority 
to  make  the  contract  on  bebaif  of  plaintiff  and 
stated  that  letters  written  by  plaintiff  consti- 
tuted his  only  Instructions  received,  the  letters, 
showing  that  he  waa  not  authorized  to  consum- 
mate for  plaintiff  the  contract  relied  on  by  de- 
fendant, were  admlsfiible  to  disprove  previous 
authorization  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Qient,  Cent  Dig.  §{  103-104 ;  Dec.  Dig.  S  72.*] 

2.  Tbial  (8  2S3*) — I  NffTBuonoNS— Requested 

InSTBUCCIONS— lONOBINO  ISSUES. 

Where  a  party  claimed  conunlssions  for 
selling  merchandise  for  the  adverse  party,  but 
the  commissions  were  applied  to  an  indebtedness 
due  from  a  third  person  in  reliance  on  an  ar~ 
rangement  made  with  an  attorney  of  tbe  adverse 
party,  whereby  the  party  was  to  retain  posses- 
sion of  the  merchandise  of  the  adverse  party 
and  continue  to  sell  It,  and  the  court  charged 
that  the  party  was  In  no  event  entitled  to  any- 
thing except  the  application  of  the  profits,  if 
any,  that  he  made,  tbe  refusal  to  charge  that 
the  act  of  the  adverse  party  In  retaining  the 
money  iiaid  amounted  to  ratification  of  the  agree- 
ment was  properly  refused  l>ecauBe  It  did  not 
refer  to  the  commissions,  but  to  retaining  the 
money,  a  part  of  which  tbe  adverse  party  was 
entitled  to  in  any  event. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  613-623;  Dec.  Dig.  S  253.*] 

3.  Tbial  (|  253*)— Instbdotioks— Ighohino 
Issues, 

A  requested  Instruction,  which  does  not 
state  ail  the  facts  bearing  on  Uie  issue  submitted, 
is  properly  refused, 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  S§  613-623;  Dec  Dig.  I  253.*] 

4.  Tbiai,  (f  260*)— InsTBUcnoKS— BxrcsAi.  to 
Give  Instbuctions  Covbbbd  bt  the  Ghaboe 

Given. 

It  is  not  error  to  refuse  requested  Instruc- 
tion covered  by  tbe  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  fS  651-^550;  Dec.  Dig.  f  260.*] 
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Appeal  from  Olrcult  Court,  Multnoniab 
County ;  John  B.  Cleland,  Judge. 

Action  by  the  Buhl  Malleable  Company 
against  John  E.  Cronan.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  Is  an  action  by  the  Bohl  Malleable 
Company,  a  corporation,  against  John  E. 
Cronan  to  recover  money.  The  complaint 
stated  in  effect  that  between  January  25, 
1005,  and  May  let  ot  that  year  the  defendant, 
having  possession  of  certain  of  plaintiff's 
merehnndlse,  sold  a  quantity  thereof,  valued 
at  $1,031.91,  and  made  some  payments  there- 
on, leaving  due  $724.78,  which  upon  demand 
therefor  he  refused  to  pay  and  converted 
that  sum  to  his  own  use.  Judgment  was  de- 
manded for  $724.78  with  legal  Interest  from 
May  1,  1905.  Tbe  answer  denied  the  mate- 
rial averments  of  the  complaint  and  for  a 
separate  defense  alleged  in  substance  that 
prior  to  January  2S,  1905,  defendiint  was  tbe 
secretary  of  the  Western  Mill  Supply  Com- 
pany, a  corporation  which  had  Id  its  pos- 
session certain  goods  for  sale  of  the  value  of 
$6,343.50  consigned  to  It  by  plaintiff;  that 
Messrs.  Murdock  and  Moser,  attorneys  of 
Portland,  who  claimed  to  represent  plaintiff, 
took  possesBton  of  such  merchandise  and  of- 
fered It  to  defendant  if  he  would  sell  tbe 
same  and  from  the  commission  arising  there- 
from pay  to  plaintiff  the  indebtedness  of  the 
Western  Mill  Supply  Company  amounting  to 
$62S.83»  In  farther  consideration'  for  which 
payment  he  was  to  have  the  agency  in  Fort- 
land  and  vicinity  of  plalntUTa  goods;  that 
relying  on  such  repreeentation,  and  believ- 
ing them  to  be  true,  he  accepted  tbe  offer, 
whereapon  the  attorneys  delivned  the  goods 
to  blm  which  he  commenced  to  sell ;  that  he 
paid  to  plaintiff  all  the  money  received  from 
the  sale  of  such  merchandise,  Indndlng  the 
commissions,  but  the  sums  so  paid  were  cred- 
ited on  the  Indebtedness  of  the  Western  Mill 
Supply  Company,  and  on  April  1, 1805,  plain- 
tiff took  possession  of  the  remainder  of  tbe 
merchandise  valued  at  $5,498,  delivered  It  to 
defendant's  business  rivals,  and  would  not 
allow  hhn  to  keep  or  perform  the  agreement, 
In  consequence  of  the  breach  of  which  he  bad 
enstained  damages  in  the  som  of  $2,623.71, 
glTlog  the  items  thereof,  and  Judgment  was 
demanded  tiierefor.  A  r^Iy  having  put  In 
iasne  the  allegations  of  new  matter  In  tbe 
answer,  the  cause  was  tried,  resultli^  in  a 
verdict  and  Judgment  for  plaintiff  as  de- 
manded, and  defendant  appeals. 

J.  M.  Long,  for  appellant  Gus  0.  Mqser 
and  W.  A.  WllliomB,  for  respondent. 

MOORE,  J.  (after  stating  tbe  facta  as 
above).  [1]  It  is  maintained  that  errors  were 
committed  In  admitting  in  evidence,  over  ol>- 
Jectlon  and  exception,  certain  letters  written 
by  plaintiff  to  Its  attorneys  In  Portland  re- 
specting their  demand,  and  in  permitting,  in 
tbe  same  manner,  Gus  C.  Moser,  one  of  tbe 
attorneys,  to  testify  concerning  such  letters. 


In  order  to  render  the  assignments  of  error 
comprehensive,  It  is  proper  to  state  the  facts 
involved  herein.  About  May,  1904,  the  de- 
fendant became  a  stockholder  in  a  corpo- 
ration known  as  the  Croffnt-McAyeal  Com- 
pany, which  abont  November  1st  of  that  year 
reincorporated  as  the  Western  Jfill  Supply 
Company,  when  he  was  chosen  its  secretary 
and  manager.  An  action  was  commenced 
against  tbe  latter  corporation,  and  on  Jan- 
uary 25,  1905,  all  property  In  its  possession 
was  attached,  except  certain  chains  and  oth- 
er hardware  which  had  been  shipped  by 
plaintiff  to  the  Croffut-McAyeal  Company 
and  to  its  successor  to  be  sold  on  couimission 
and  the  net  proceeds  arising  therefrom  to  be 
accounted  for  monthly.  When  tbe  property 
was  attached,  there  was  due  plaintiff  from 
tbe  Western  Mill  Supply  Company  on  account 
of  sales  previously  made  $C2S.S3,  and  there- 
after defendant  without  autborlty  sold  a 
quantity  of  such  chains.  About  March  2, 
1905,  Mr.  Moser,  baving  for  collection  the 
sum  so  stated,  visited  tbe  defendant,  wbo  de- 
livered him  a  draft  for  $229.40,  which  sum 
was  credited  on  the  indebtedness  of  the  West- 
em  Mill  Supply  Company,  discharging  ail 
thereof  except  the  following  Items  reported. 
January  24,  1905:  $156.14,  $118.71,  $53.28, 
and  $71.30.  The  defendant  on  March  22d  of 
that  year  also  paid  Moser  $156.14,  the  amount 
of  the  first  item;  April  12th  following  he 
paid  the  attorney  $124.68,  the  anmof  the  last 
two  Items;  and  on  Jnne  22, 1005,  be  paid  the 
the  same  pNson  $118.T1,  the  amount  of  the 
second  item  after  plaintiff  had  written  him 
that  be  would  not  be  consigned  any  more 
merchandise  for  sale.  Between  January  25, 
1905,  and  May  Ist  Of  that  year  defendant 
sold  quantities  of  plaintUFs  merchandise 
valued  at  $1,031.91  and  made  payments  on 
account  thereof,  leaving  due  $724.78.  Imme- 
diately upon  the  attachment  of  the  property 
of  tbe  Western  MiU  Supply  Company,  it  be- 
came bankrupt,  and.  plaintlfTB  demand 
a^lnst  it  of  $628.83  baving  been  duly  estab- 
lished, the  entire  dividend  rec^ved  thmfrom 
was  $50.30,  which  sum  constitutes  a  part  of 
the  paymmts  for  which  credit  was  given  on 
defendant's  account 

Tbe  defendant  testified  ttiat  about  July  1, 
1005,  plaintiff  took  from  blm  all  its  merchan- 
dise and  delivered  it  to  others,  detailing  the 
elements  and  amounts  of  damages  sustained 
thereby,  and  stating  that  In  consideration  of 
bis  payment  of  the  sum  of  $028.83  due  from 
tbe  Western  Mill  Supply  Company,  for  tbe 
discharge  of  which  he  was  not  personally 
liable,  Moser  agreed  with  him,  on  behalf  of 
plaintiff,  that  he  should  bave  the  sole  agency 
for  tbe  sale  of  Its  merchandise,  and  from  the 
commissions  wblch  he  might  receive  he  stip- 
ulated to  pay  tbe  old  account 

Moser,  as  plaintiff's  witness,  testified  in  re- 
buttal tbat  he  never  represented  to  defend- 
ant that  be  was  autborlzed  to  enter  into  any 
contract  on  behalf  of  his  client,  and  tbat  the 
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coUectton  of  Its  debt  was  the  measure  and 
extent  of  his  antbority.  He  admits,  bowever, 
tlut  be  promised  to  recommend  defendant  to 
plaiatiff  as  a  suitable  person  as  Its  a^ent  and 
wrote  a  letter  to  that  effect  In  referring  to 
certain  letters  received  from  plaintiff,  Moser 
vas  permitted,  over  objection  and  exception, 
to  state  that  they  constituted  the  only  corre- 
s[M)Ddence  and  Iiistnictloas  received,  where- 
upon the  letters  were  received  In  evidence 
and  an  exception  to  their  admission  allowed. 
Nothing  contained  In  such  communications 
could  be  coDstmed  as  authorizing  Moser  to 
enter  Into  a  contract  with  any  person  respect- 
ing the  sale  of  its  property. 

Plaintiff's  previous  authorization,  or  its 
salsequent  ratification  of  Moser's  alleged  acts 
with  full  knowledge  thereof,  would  compel 
it  to  give  defendant  credit  on  account  of  the 
sales  of  its  property  which  he  effected  after 
Jannnry  25,  1905,  of  the  sums  of  money 
which  he  paid,  if  plaintiff  failed  to  beep  or 
perform  the  terms  of  the  asserted  agreement, 
and  the  amount  of  such  payments  would  cod- 
etltnt«  a  proper  offset  herein.  The  letters  re- 
ferred to  showed  that  the  attorney  was  never 
authorized  to  consummate  for  the  plaintiff 
any  agreement  respecting  the  agency  for  the 
sale  of  Its  property,  and  supplemented  by 
Moser's  testimony  such  letters  and  his  sworn 
declarations  were  admissible  as  tending  to 
disprove  prevlons  auttiorlzatlon,  and  hen<% 
no  error  was  committed  In  these  respects. 

If  the  defendant  was  entitled  to  any  coun- 
terclaim by  reason  of  payment  or  for  damage 
Anstained  In  conseqnence  of  a  breach  of  the 
allied  agreement,  the  right  of  recoupment 
would  rest  upon  plaintiff's  authorization  or 
ntificatton  of  the  attorney's  alleged  acts  and 
r^resentations  with  full  knowledge  thereof, 
on  both  of  which  branches  the  court  gave 
ample  Instructions  to  the  Jury. 

\i]  Reqnested  instructions  were  refused  to 
which  action  of  the  court  exceptions  were 
taken.  Several  of  them  are  to  the  effect  that 
If,  from  the  evidence,  the  Jury  believed  that 
Moser,  assuming  to  act  for  plaintiff.  Induced 
defendant  to  pay  the  -lebt  of  the  Western 
Mill  Supply  Company  in  consideration  for 
which  he  was  to  retain  possession  of  the 
merchandise  and  continue  to  sell  It,  and 
plaintiff  with  knowledge  of  such  acts  and 
condnct  "retained"  the  money  so  paid,  the 
keeping  thereof  amounted  to  a  ratification. 

If  all  the  payments  made  by  defendant 
were  credited  to  his  account.  It  would  not 
have  equaled  the  value  of  the  goods  which 
he  sold  after  January  25, 190S.  He  was  en- 
titled to  a  oommlsBtim  for  aellliv  the  mei^ 


chandlse,  in  speaking  of  which  the  court  in 
its  general  charge,  in  referring  to  the  aver- 
ments of  the  answer,  said:  "Therefore,  under 
the  Issues  here,  In  no  event  would  the  de- 
fendant be  entitled  to  anything  under  this 
defense,  except  for  the  application.  If  any, 
that  he  made  of  the  prodts  which  were  de- 
rived from  the  sale  of  this  chain  which  was 
made  by  him  after  the  date  of  this  contract 
and  before  the  sale  was  stopped." 

As  the  requested  instructions  did  not  refer 
to  the  commissions,  but  related  to  retaining 
the  money,  a  part  of  which  the  plaintiff  was 
entitled  to  in  any  event,  no  errors  were 
committed  In  refusing  to  give  the  Instruc- 
tions. 

{3]  Another  requested  instruction  was  de- 
nied and  an  exception  taken.  The  request 
was.  In  substance,  that  if  from  the  evidence* 
the  Jury  should  find  that  plaintiff  knew  the 
defendant  was  in  possession  of  and  selling 
Its  merchandise,  making  reports  to,  ordering 
additional  supplies  from  it  and  paying  mon- 
ey to  Moser,  who  was  remitting  the  same  to 
plaintiff,  the  duty  was  imposed  on  the  latter 
to  ascertain  by  what  authority  the  defend- 
ant was  dealing  with  the  attorney. 

Whether  or  not  the  solicited  instruction 
states  t:be  law  applicable  to  the  facta  thus 
assumed  we  do  not  think  it  necessary  to 
determine,  for  in  our  opinion  the  request 
does  not^  detail  all  the  circumstances  from 
which  a  knowledge  of  the  transaction  as  al- 
leged In  the  answer  might  have  been  Implied 
by  plaintiff.  The  defendant's  father  was 
the  attaching  creditor,  and,  three  days  after 
causing  the  property  of  the  Western  Mill 
Supply  Company  to  be  seized  in  order  to  se- 
cure the  payment  of  bis  demands  against  It, 
he  wrote  plaintiff,  and  from  his  letter  the 
following  extracts  are  made:  *^  have  taken 
charge  of  your  consignment  of  chain  because 
of  the  relations  of  my  son  with  you  and  will 
protect  your  interest  therein.  •  •  •  It  is 
the  Intention  of  my  son  to  continue  in  the 
same  line  of  business,  and  we  would  like  to 
continue  the  handling  of  your  chain." 

The  testimony  shows  that  the  defendant's 
father  is  financially  responsible,  and  wheth- 
er or  not  from  this  letter  the  plaintiff  might 
reasonably  have  Inferred  that  the  writer 
would  protect  its  Interests  and  participate  in 
the  handling  of  its  goods  Is  not  stated  In 
the  requested  instruction,  in  refusing  to 
give  which  no  error  was  committed. 

[4]  Other  requested  instructions  were  de- 
nied; but,  deeming  them  covered  by  the 
general  charge  or  immaterial,  the  Judgment 
Is  affirmed. 
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COOK  HOWARD. 

(Snpreme  Court  of  Oregoo.    July  18,  lOll.) 

1.  Landlord  and  Tenant  (|  291*)— Unlaw- 
ful Detaikbb— Complaint— B368ENTIALB. 

A  complaint  In  forcible  entry  and  detainer 
is  Inanfficient,  vfaich  states  that  defendant  was 
a  tenant  by  luCferance,  and  has  remained  on  the 

firemisei  in  diaregard  of  a  notice  to  quit,  but 
ails  to  state  that  defendant  entered  by  force  or 
holds  by  force  within  L.  O.  I/,  f  7569,  or  facts 
eouivalent  to  an  unlawful  holding  over  by  force 
within  section  7506. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  U  1217-1260;  Dec.  Dig.  I 
291.'*] 

2.  Landlord  and  Tenant  (S  117*)— "Estate 
AT  Sufferance." 

An  estate  at  sufferance  Is  where  one  comes 
into  posFcsaion  of  land  by  lawful  title,  but  keeps 
it  afterwards  without  title;  as  where  a  lessee 
for  a  yenr  holds  after  the  term  expires  without 
^ny  fresh  lease  from  the  owner. 

[Kd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  401.  427;  Dec.  Dig.  } 
117.*] 

3.  PLBADiira  (I  8*)— CoircLnaioNs. 

Averment  that  a  particular  tenancy  ia  a 
tenancy  at  sufferance  is  iusnffirient  to  raise  an 
Issue,  lieing  a  mere  legal  conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S8  1^281^ ;  Dec.  Dig.  S  8.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Forcible  entry  and  detainer  by  Mary  A. 
Cook  against  A.  A.  Howard.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

This  is  an  action  for  forcible  tsatxy  and 
detainer.  The  complaint  Is  as  follows : 
"Plaintiff,  for  her  cause  of  action  against  the 
defendant,  complains  and  alleges:  That  on 
or  about  March  24,  1901,  plaintiff  executed 
a  lease  to  the  defendant  for  the  use  of  the 
following  described  premises,  to  wit;  Tlie 
north  half  and  the  soutlieaat  quarter  of  the 
northwest  quarter  of  section  22,  townalUp  28 
south  of  range  4  west  of  the  Willamette 
Meridian  in  Douglas  county.  Or.,  or  what 
is  generally  known  as  the  old  'Porter  Place,* 
of  wlilch  the  plaintiff  la  the  owner  and  1^1 
holder  thereof .  That  by  the  terms  of  said  lease 
the  said  tenancy  has  been  a  tenancy  at  suffer- 
ance, and  that  plaintiff  has  served  notice  upon 
the  defendant  to  vacate,  but  defendant,  disre- 
garding said  notice  has  continued  to  unlaw- 
fully remain  on  the  said  premises,  for  which 
said  defendant  refuses  to  pay  rent.  Where- 
fore plaintiff  demands  Judgment,  against  the 
defendant  as  follows:  That  the  defendant  be 
required  to  deliver  up  the  possession  of 
said  premises  forthwith.  That  defendant  be 
required  to  pay  a  reasonable  rental  for  said 
premtites  and  the  costs  and  disbursements 
herein  laid  out  and  expended." 

The  following  sections  of  Lord's  Or^n 
Laws  are  applicable  to  the  questions  raised 
on  this  appeal: 


"Sec:  7066.  The  fttllowlns  shall  be  deraned 
causes  of  nnlawfol  holding  by  force  within 
the  meaning  of  thla  chapter:  (1)  When  the 
tenant  or  person  in  possession  of  any  premises 
shall  fail  or  refuse  to  pay  r^t  within  tm 
daye  after  the  same  Is  due  on  the  lease  or 
agreement  under  which  he  hol^  or  to  de> 
liver  posseBslim  of  said  premises  after  belns 
In  default  on  payment  of  rent  tor  tea  days. 
<2)  When  the  lease  by  Its  terms  has  expired, 
and  has  not  beat  renewed,  or  whrai  ttte  teu- 
ant  or  person  In  poasesslon  la  holding  from 
month  to  month,  or  year  to  year,  and  re- 
mains in  possession  after  notice  to  quit,  as 
In  this  act  provided,  or  la  holding  contrary 
to  any  condition  or  covenant  of  sudi  lease 
or  is  holding  without  any  written  lease  or 
agreement  therefor."  ' 

"Sec.  7600.  In  such  action  It  Shall  be  suf- 
ficient to  state  In  the  complaint  a  descrip- 
tion of  the  premises  with  convenient  cer- 
tainty, that  the  defendant  is  in  possession 
thereof,  that  he  entered  upon  flie  same  with 
force,  or  unlawfully  holds  the  same  witii 
force,  as  the  case  may  be,  and  that  the 
plaintiff  Is  entitled  to  the  possession  thereof." 

Plalndff  had  Judgment,  and  defendant  ap- 
peals. 

C.  S.  Jackson  (B.  EL  Steel,  on  the  brief), 
for  appellant  Cordwell  &  Watson,  for  re- 
spondent 

McBRIDB,  X  (after  stating  the  facts  as 
above).  [1]  Tested  by  the  requirements  of 
the  above  sections  of  the  statote,  the  com- 
plaint falls  to  stato  a  cause  of  action,  it 
nowhere  states  that  def^idaut  entered  by 
force  or  that  be  holds  by  ft>rce,  as  required 
by  section  7660.  Nor  doa  it  state  facts 
equivalent  to  an  unlawful  holding  over  by 
force,  under  the  provisions  of  section  75G6l 

[2]  The  comidaint  states  that  plaintiff  ex- 
ecuted a  lease  to  defendant,  but  does  not  give 
the  terms  of  the  leaser  and  states  the  1^1 
conclusions  that  by  Its  terms  deftindaut's 
tenancy  hUB  been  ft  tenancy  at  suffarancb 
"An  estete  at  sufferance  is  where  one  comes 
into  possession  of  land  by  a  lawful  title  but 
keeps  it  afterwarda  without  any  title  at 
all.  As  If  a  man  tekes  a  lease  tor  a  year 
and  after  a  year  Is  expired  continues  to  hold 
the  premises  without  any  fresh  lease  from 
the  owner  of  the  estate."    2  Black.  *160. 

[3]  The  conditions  under  which  one  may 
become  ft  tenftnt  at  sufferance  are  so  varied 
that  the  statement  that  his  tenancy  la  of 
that  character  Is  a  1^1  conclusion  only  and 
liuiufliclent  to  raise  an  Issue.  The  allega- 
tion that  plaintiff  has  served  notice  to  quit 
falls  to  state  the  date  of  such  service  so  as 
to  comply  with  the  section  above  cited.  For 
this  reason  the  Judgment  of  the  circuit  court 
Is  reversed,  and  the  canse  remanded  for  pro- 
ceedings not  inconsistent  with  this  opinion. 


•For  otiiw  caass  im  same  tople  and  section  NUHBSR  in  D«a  Dig.  ft  Am.  Dig.  Ksy  No.  Bwtes  *  Rep'r  Xadana 
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PEOPLB  b7  WEBB,  Atty.  Gen.,  t.  CALI- 
FORNIA SAFE  (DEPOSIT  &  TRUST  CO. 
(HYLEN  et  al^  Interrenen).    CS.  F.  6,379.) 

fBnpnme  Ooait  of  California.    July  24,  1911.) 

1.  Ba:TK8  and  BANKIHa  (i  309*)--In8OI.TEN- 
CT  —  PBEnBEnCXS  BETWEEH  DKP08IT0BB— 
CONTKACIS. 

A  corporation,  dolns:  both  a  savlngB  bank 
•ad  ■  commerdal  rank  boBlness,  doet^iot  give 
iti  MTinga  depositoiB  a  preferential  lien  orer 
tbe  commercial  depositors  by  the  proviBion  In 
the  book!  of  the  lavings  depositors,  "The  re- 
snve  fnnd,  together  with  tiie  fuarantee  capital 
■ad  the  assets  of  tbe  corporation,  shall  form  an 
ibsolnte  aecurhy  to  aU  depositors  for  their  de- 
posits and  declared  dirldenda.  In  consideration 
of  the  security  thus  afforded,  each  depositor 
•  •  *  expressly  waives  all  claim  •  •  •  on 
the  iodividoal  stockholdera  *  *  *  for  any 
losses,  and  consents  to  look  for  *  '  *  *  secur- 
itj  solely  to  the  guarantee  capital,  to  the  re- 
•erre  funds  and  the  assets  of  the  corporation" ; 
bat  its  purpose  is  to  work  a  waiver  by  the  de- 
positors of  tbe  stotAholden'  liaUUty. 

[Ed.  Note. — For  other  cases,  see  Banka  and 
Baokins.  Dec.  Dig.  S  309.*] 

2.  Baitks  and  BAKsma  (|  809*)--In8OLTEN- 

CT  —  PBKFERBNCBS  BETWEBIT  IttPOBITOBS— 
OOIfTKACTB. 

Barings  deposltwa  of  a  corporation,  doing 
both  a  savings  Ihu^  and  a  commercial  bank 
bnriness,  not  Ming  by  law  any  preferen- 

tial lien  OTer  commercial  deposlton,  an  agree- 
ment therefor  between  the  corporation  and  sav- 
iapi  depositors,  not  known  of  and  consented  to 
by  the  commocdal  deposltMS,  could  not  have 
tbst  effect 

[Ed.  Note.— For  oOwr  comi,  ne  Banki  and 
BaaUng,  Dee.  Dig.  1 809.*] 

8.  Banks  and  Bankiho  (|  809*)— Insoltsn- 
CT— Pbttokncbs  Between  Defositobs. 
The  provision  of  CAv.  Code,  1  S73,  "The 
capital  stock  and  the  assets  of  a  savlnffs  and 
loan  conxMmtion  are  a  security  to  depositors 
snd  stotxboldezs,  depositors  having  the  priority 
of  secnrity  over  stockholders,  but  the  by-laws 
■sy  ifforfdc  that  tbe  same  secnrity  shall  extend 
to  deposits  made  by  stockholders,"  does  not  give 
a  preferential  lien  to  savings  deposlton  over 
eoounercial  depositors,  In  the  case  of  a  cor- 
poration ddng  both  a  savings  bank  and  a  com- 
ffl«rrial  bank  hosineaa. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  1  809.*] 

D^rtmrat  2.  Appeal  from  Superior 
Court,  City  and  Connty  ct  San  Francisco; 
J.  H.  Seawell,  Judge. 

Liquidation  proceeding  by  the  People,  by 
r.  S.  Webb,  Attorney  General,  against  tbe 
California  Safe  Deposit  &  Tmst  Company. 
L  N.  Hylen  and  another  filed  an  luterreD- 
fng  petition,  which  being  denied,  they  appeal. 
Edward  J.  Le  Breton,  the  receiver,  being 
cespondoit.  Affirmed. 

H.  W.  HnttoD,  tor  appellants.  J.  T.  de 
I^Tcaga  and  Ei.  De  Ijob  Magee,  for  reapond- 
aot 

HENSHAW.  J.  Tbe  California  Safe  De- 
posit ft  Tmst  Company,  being  insolvent,  its 
assets  In  tbe  bands  of  a  receiver  and  Its  af- 
fairs in  process  of  liquidation,  I.  N.  Hylen 
petitioned  tbe  court  upon  bis  own  b^ialf  as 
t  isTlngs  d^iodtor,  and  on  bdialf  ot  others 


similarly  situated,  to  have  It  declared  that 
the  savings  depositors  were  entitled  to  hare 
tbeir  claims  paid  In  advance  of  tbe  commer- 
cial depositors  of  the  banking  corporation. 
Tbe  court  denied  tbe  petition,  and  this  ap< 
peal  la  taken  for  the  determination  of  this 
question. 

It  is  conceded  that  tbe  California  Safe  De- 
posit &  Trust  Company,  under  its  articles 
of  incorporation  and  by-laws,  was  entitled  to 
do,  and  was  In  fact  doing,  both  a  savings 
bank  and  a  commercial  bank  business,  having 
depositors  of  both  kinds.  Appellants'  con- 
tention is  that  tbe  savings  depositors  ac- 
quired a  preferential  lien,  first,  by  virtue  of 
their  contract  with  the  bank,  and.  second, 
by  virtue  of  the  law.  The  asserted  preferen- 
tial Hen  of  contract  arises  out  of  the  seventh 
section  of  the  contract  printed  In  each  sav- 
ings depositor's  bank  book  as  follows:  "Sev- 
enth. Tbe  reserve  fund,  together  with  the 
guarantee  capital  and  tbe  assets  of  the  cor- 
poration, shall  form  an  absolute  security  to 
all  depositors  for  th^r*depo8lt8  and  declared 
dividends.  In  contideratlon  of  tbe  security 
thus  afTorded,  each  depositor,  by  signing 
these  conditions,  expressly  waives  all  claim 
— whether  founded  upon  the  statutes  or  upon 
tbe  Constitution  of  this  state — upon  tbe  In- 
dlvldnal  stockholders  of  this  corporation,  or 
any  of  them;  or  his,  her,  or  their  heirs, 
executors  or  administrators  for  any  losses, 
and  consents  to  look  for  his  or  her  security 
solely  to  tbe  guarantee  capital,  to  tbe  re- 
serve funds  and  assets  of  the  corporation." 

[1]  Analyzing  this  section.  It  becomes  ap- 
parent that  all  the  preliminary  part  of  It  is 
mere  words  used  to  darken  understanding. 
Tbe  purpose  of  the  section  is  to  work  a  waiv- 
er by  the  d^)08itors  of  the  stockholders*  lia- 
bility. The  somewhat  grandiose  language  to 
the  eltect  that  the  reserve  fund  together 
with  the  guarantee  capital  and  tbe  assets  of 
tbe  corporation  "shall  form  an  absolute  se- 
curity to  all  depositors,"  reaUy  gave  tbem 
nothing  more  than  what  the  law  accorded 
them.  "Absolute  security"  Is  a  bigb-sound- 
Ing  phrase,  but  "absolute,"  as  here  employ- 
ed, has  little  meaning,  and  Is  apparently 
used  merely  as  an  Impressive  epithet  But 
whether  "absolute"  was  designed  to  mean 
"sole,"  or  "the  entire,"  or  "the  total,"  or 
"all,"  or  "adequate,"  or  "only,"  it  Is  not 
Important  to  consider,  though  it  may  be  said 
after  scanning  tbe  last  sentence  where  the 
declaration  is  that  the  depositor  consents 
to  look  for  his  security  solely  to  the  guar- 
antee capital,  etc.,  that  the  idea  really  In- 
tended to  be  conveyed  by  tbe  use  of  tbe  word 
"absolute,"  would  make  It  synonymous  with 
"only"  or  "sole."  But,  viewing  the  section 
as  a  whole.  It  must  be  apparent  that  It  does 
not.  either  in  terms  attempt  to  create,  nor 
in  law  effect  the  creation  of,  any  prefer* 
entlal  lien  in  favor  of  aavings  depositors. 

[21  Nor  If  the  attempt  were  shown,  could 
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It  be  glTen  validity  against  commercial  de- 
positors In  ignorance  of,  and  not  assenting 
thereto,  for  tbe  effect  would  be  as  to  inch 
dep(»ltor8  to  deprive  tbem  of  their  rights  to 
a  return  of  their  own  fundSi  or  to  their 
ratable  share  of  the  assets  of  the  corpora- 
tion, without  knowledge  of  the  secret  lien 
attempted  to  be  created  by  the  bank  in  favor 
of  another  class. 

[3]  The  contfflitlon  that  the  law  gives  to 
savings  depositors  this  preferential  lien  over 
the  commercial  depositors  is  by  appellant  de- 
clared to  exist  by  virtue  of  section  673  of  the 
Civil  Code,  to  the  following  effect:  "Sec  673. 
*  *  *  The  capital  stock  and  the  assets  of 
the  corporation  are  a  security  to  depositors 
and  stockholders,  depositors  having  the  prior- 
ity of  security'  over  the  stockholders,  but  the 
by-laws  may  provide  that  the  same  security 
shall  extend  to  deposits  made  by  stock- 
holders." 

But  while  establishing  liens  and  priority 
ef  liens,  this  section*  does  not  pretend  to 
favor  savings  depositors  over  commercial 
depositors.  It  simply  gives  a  preference  to 
all  depositors  who  are  not  stockholders  over 
like  depositors  who  are  stockholders,  with  a 
provision  that  the  same  security  may  by  the 
by-laws  be  extended  to  stockholding  deposi- 
tors. Such  is  the  construction  at  the  law  un- 
mistakably set  forth  In  such  cases  as  Murphy 
V.  Pacific  Bank,  119  Cal.  339,  61  Pac.  317; 
8.  c.  180  Cal.  642,  62  Pac.  1059;  Laldlaw  t. 
Pacific  Bank,  137  Cal.  392,  70  Pac.  277. 

For  these  reasons  the  order  appealed  ftom 
la  affirmed. 

W«  ooncnr:  MBLVIN»  J.;  LOBIOAN»  3. 


BBNDBB  T.  BUTTON,  Presidhie  Judge  of 

Superior  Court    (S.  F.  6,940.) 
(Supreme  Court  of  California.   July  17,  1911.) 

1.  Mandaicus  (i  34*)— To  JuneB— Obueb  fob 
Sebvice  bt  Pdbilioatioh. 

Under  Code  Civ.  Proc.  8  412,  providing  that 
whevB  the  person  to  be  served  reslaea  out  of  the 
stat^  and  the  fact  appears  by  affidavit  to  the 
satiBfactiOD  of  the  court  or  judge,  it  or  he  may 
make  an  order  for  service  of  summons  by  pub- 
licaticMi,  a  judge  may  not,  except  where  taere 
has  been  a  manifest  abuse  of  discretion,  be  com- 
pelled by  mandate  to  make  such  an  order,  where 
the  aifidavit,  though  formally  sufficient  did  not 
satisfy  him  as  to  tiie  fact  of  r^dence. 

[Bkl.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  77;  Dec.  I>ig.  {  84.*] 

2.  Pboosss  (8  96*)— Skbvics  bt  Pubuoation 
—(Appucahon— Affidavit. 

A  judge,  who  under  Code  Civ.  Froe.  |  412, 
may  order  service  of  summons  by  publication 
where  the  person  to  be  served  resides  out  of  the 
state,  and  thb  tuet  appears  by  affidavit  to  bis 
satisfaction,  may  refuse  the  order  not  satis- 
fied because  the  affidavit  merely  states  that  the 
last  known  address  ot  defendant  was  and  la  a 
certain  place  in  another  state,  and  that  de- 
fendant now  resides  there;  and  does  not  state 
the  grounds  on  which  affiant  relies  for  his  be- 
lief as  to  such  residence. 

[Ei.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  H  10&-120;  Dec.  Dig.  i  96.*] 


In  Bank.  Petition  of  Robwt  B.  Bender 
for  writ  of  mandate  to  George  H.  Hotton, 
Presiding  Judge  of  the  Superior  Court  In 
and  for  the  County  of  Lob  Ang^ee.  V&tlisd, 

B.  If.  Bunes,  for  petitions. 

BEATTY,  0.  J.  This  Is  a  petition  for  a 
writ  of 'mandate  requiring  a  Jndge  of  tbe 
superior  -court  to  make  an  order  for  tbe  pub- 
lication of  the  summons  In  an  action  for  di- 
vorce. The  application  for  the  order  was 
based  upon  the  ground  that  the  defmdant 
resided  out  of  the  state  (Code  Civ.  Proc.  f 
412)  and  it  was  supported  by  the  affidavit  of 
the  plaintiff  alone,  who  mettils  deposed 
"That  the  last  known  address  of  said  defend- 
ant was  and  Is  Clovls,  New  Mexico,  and  this 
defendant  now  resides  at  Clovis,  New  Mex- 
ico." 

The  judge  refused  to  make  tbe  order,  and 
It  is  said  that  bis  only  ground  for  such  re- 
fusal was — as  stated  by  him — that  the  affi- 
davit was  insufficient  to  satisfy  him  that  tbe 
residence  of  defendant  was  at  Clovls,  New 
Mexico,  and  this  because  It  failed  to  state 
the  grounds  upon  which  tlie  affiant  relied  for 
his  belief  that  ber  reeldence  was  at  tbat 
place. 

[1]  The  petitioner  cites  in  support  of  bis 
petition  certain  cases  In  which  this  court  has 
refused  to  set  aside  d^anlt  Judgm^ts  based 
upon  summons  by  publication.  In  which  It 
was  contended  that  the  orders  for  publica- 
tion were  made  upon  too  slight  evidence  of 
the  essential  facts.  It  Is  true  that  this  court 
has  t>een  extremely  liberal  in  sustaining  such 
Judgments,  but  the  principle  of  those  deci- 
sions—as of  many  others  involving  similar 
considerations — is  that  In  matters  confided  to 
the  discretion  of  the  trial  courts  or  Judges — 
where  in  other  words,  they  are  to  act  upon 
evidence  satisfactory  to  them — their  orders 
will  not  be  Invalidated  when  found  to  be  sup- 
ported by  substantial  evidence  as  to  the  es- 
sential facts.  Upon  the  same  prhudple,  and 
a  fortiori,  we  cannot  compd  those  courts  or 
Judgra  to  make  orders  In  such  matters  where 
the  evidence  of  essential  facta — though  for- 
mally sufficient — is  not  satisfactory  to  them, 
except  In  cases  where  there  has  been  a  mani- 
fest abuse  of  their  discretion.  There  la  a 
wide  distinction  between  the  affirmance  of 
an  order  based  upon  slight  evidence  which 
has  satisfied  a  Judge  and  a  peremptory  man- 
date compelling  him  to  make  tbe  same  order 
upon  similar  evidence  which  has  not  satis- 
fled  him,  and  in  the  latter  case  especially  it 
cannot  be  deemed  an  abuse  of  discretion  to 
demand  other  and  corroborative  evidence 
which  the  party  claiming  relief  may  easily 
produce. 

[2]  Whea  the  plaintiff  In  an  action  pend- 
ing in  Los  Angeles  makes  an  affidavit  that 
the  defendant  Is  now  a  resident  of  Clovis, 
N.  M.,  the  Judge  who  Is  asked  to  make  an 
order  for  the  publication  of  summons  for 
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that  reason  may  Jnstly  assnme  that  the 
aTeriuent  la  based  upon  information  derived 
from  third  parties,  or  npon  the  recollection 
of  the  affiant  as  to  the  former  residence  of 
the  defdidant  at  a  time  more  or  less  recent, 
or  upon  the  rec^pt  of  letters,  or  upon  oOxet 
drcamstances  from  which  the  fact  tit  present 
abode  may  be  reasonably  inferred.  He  is 
entirely  Jostlfled.  therefore.  In  requiring  a 
statement  of  the  grounds  of  the  affiant's  be- 
lief in  order  to  determine  whether  they  are 
Buffldfflit  to  satisfy  the  mind  and  conscience 
of  a  reasonable  man  that  the  fact  Is  as  al- 
leged. This  involves  no  hardship  to  the 
plaiDtlff,  for  in  making  his  showlDg  he  is  not 
limited  to  his  own  affidavit,  and  If  he  or  bis 
vltnesses  have  good  grounds  for  their  belief 
It  Till  always  be  easy  to  state  them,  and  if 
tiier  have  not  he  has  do  right  to  the  order. 
Hie  practice,  therefore,  of  regnlriug  reason- 
ably strict  proof  of  the  place  of  residence  of 
the  defendant  when  publication  of  summons 
Is  loagbt  upon  the  ground  that  be  resides 
out  of  the  state,  so  far  from  deserving  re- 
proof Is  ma6h  to  be  commended.  It  Is  cer- 
tain that  a  more  general  observance  of  It 
woDld  have  spared  the  courts  of  this  state 
much  trouble  and  some  painful  doubts  as  to 
the  validity  of  default  Judgments  by  which 
Important  rights  have  been  foreclosed  with- 
out a  bearing  of  the  parties  interested. 
The  writ  of  mandate  Is  denied. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J. ;  8L0SS,  3,;  LOBIOAN,  J. ;  HEX8HAW>  J. 


HARTIN  V.  McQARR. 
(Supreme  Court  of  Oklahoma.    Sept.  13,  1910. 
Bebearing  Denied  Jan.  3,  1911.) 

(Byllaliu      the  Court.) 
1  EuBonons  (S  S6*)— FoaHATiON  or  Fbe- 

ClSCn—FAILUBK  OF  OfFICBBS  TO  PSBFOBH 

DirmB— S<rFiCT— Mak  dawtb. 
Under  the  tenoa  <a  section  8106,  Oomiriled 
Uws  of  Oklahoma  1909,  it  Is  the  doty  <^  the 
coan^  election  board,  in  creatins  or  altering 
TOtiag  precincts,  to ,  include  therein  only  such 
territory  aa  ahtJl  be  within  a  ward  or  town- 
■hip,  aod  to  change  the  bouDdarles  of  any  pre- 
ciDct  bj  dividing  or  consolidating  two  or  more 
into  one  when  public  convenience  or  public  good 
may  require  It,  and  such  duty  on  the  part  of  said 
board  IS  mforceable,  under  tfae  specific  terms 
of  said  act,  by  mandamus  by  any  goalified  deo 
tor  of  the  county.  In  the  event  of  failure  on 
the  part  of  said  board  to  act  in  aocordance 
with  the  terms  of  the  said  statute  the  remedy 
affotded  the  electors  is  mandamus  to  secure  ,a 
correction  of.  the  same.  Where  the  board  fails 
to  perform  its  duties  in  a  1^1  manner  and 
nandamoB  has  not  been  invoked  to  require  it, 
the  electhm  will  not  be  held  void  because  quali- 
fied electors  are  denied  the  privilege  of  regis- 
terin;  or  voting. 

[Ed.  Note. — ^For  other  eases,  see  Elections, 
Dec  Dig.  i  86.*] 

1  Elbctiohs  (S  298*)— Reception  ov  Illb- 

OAL  BAIXX>T8— BrFZCT. 

An  action,  broufbt  for  the  purpose  of  hay- 
ing an  electkm  declared  void,  will  not  be  sns- 


tained  by  showing  merely  the  reception  of  ille- 
gal ballots.  An  election  is  held  void  in  those 
cases  (mly  where  It  is  impossible  to  separate 
the  valid  from  the  invalid  ballots  and  the  cor- 
rect result  is  impoesible  of  determination. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  !§  30S-306;  Dec.  Dig.  f  29S.*] 

8.  E1.BCT10KS  a  227*)— Absence  or  Eleotion 
SupPLiBS— Effect— Durr  of  Electobs. 
Under  section  320%  Comp.  Laws  of  Okla- 
homa 1909,  it  fa  tfae  duty  of  the  electors  of  pre- 
cincts falling  to  receive  the  election  supplies  to 
proceed,  under  its  terms  and  provisions,  to  pre- 
pare ballots,  boxes,  etc;,  and  to  hold  an  elec- 
tion as  nearly  as  may  he  in  conformity  with  the 
law,  and  where  in  such  case  they  fail  or  neg- 
lect to  do  SO;  they  will  be  held  to  have  bees  per^ 
ties  to  their  own  disfranchisement,  and  the 
election  will  not  be  held  void  on  that  account. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  227.*] 

4.  EixcnoNS  d  116*)— Elbctohb  Deprived 
OP  Oppobtuititt  to  vora— Effect. 

Ad  election  Is  void  where  qualifieid  electors 
are  corruptly  and  fraudulently  deprived  of  an 
opportunity  to  register  and  vote  sufficient  in 
number,  hsd  all  been  counted  for  the  next  high- 
est candidate,  to  have  changed  the  result  of  the 
election, 

[Ed.  Note— For  other  cases,  see  Elections, 
Dec  Dig.  I  116.*] 

(AdHttonal  SylMw  »v  EUtorUt  Staff.) 

5.  Elections  CI  203*)— Electors  Defbitxd 

OF  OPPOBTnNITT  TO  VOTE— EPPEOT. 

A  voter  who  is  denied  the  right  <tf  casting 
his  vote  cannot  be  heard  to  say  for  whom  it 
would  have  been  cast 

[Ed.  Note.— Por  other  cases,  ses  Blectiona, 
Dec.  Dig.  i  288.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  Pltchford,  Judge. 

Action  by  T.  H.  Martin  against  A.  F.  Mc- 
Garr.  Judgment  for  defendant,  and  plain- 
tiff brings  error.   Reversed  and  remanded. 

W.  H.  Komegay,  W.  O.  Robartson,  Geo. 
S.  Ramsey,  Geo.  A.  Mnrpbey,  and  A.  A.  Da- 
vidson, for  plalnttet  in  error.  Bailey  &  wy- 
and  and  Owen  &  Ston^  for  defendant  in  er^ 
ror. 

DUNN,  O.  J.  This  Is  an  action  In  the  na- 
ture of  quo  warranto  brought  to  try  the  title 
to  the  office  ot  mayor  of  the  city  of  Muskogee, 
and  grows  out  of  an  election  held  in  that  dty 
on  April  27, 1909.  The  plaintiff,  who  Is  also 
tite  plaintiff  in  error,  was  elected  mayor  on 
April  2, 1907,  for  a  t«m  of  one  year  and  un- 
til his  successor  was  duly  tiected  and  quail* 
fled.  Under  this  election  he  took  possession  of 
the  of&ce  and  rranalned  therein  until  Novem- 
ber 17,  1907,  and  from  and  after  that  date, 
by  Tlrtne  of  the  Gonstitntion  and  laws  of  the 
state  of  Oklahoma,  he  continued  as  mayor  of 
the  said  dty  and  Is  now  timing,  on  groonds 
hereinafter  noted,  that  he  is  still  oititled  to 
hold  and  occupy  the  offlcew  At  the  Section 
hdd  April  27,  1009,  there  were  three  candi- 
dates for  mayw,  Ira  L.  Reeves,  Republican, 
A.  F.  McOarr,  Democrat,  and  L.  G.  Mtntii- 
cott.  Socialist  At  said  election  8,105  TOtes 
were  cast  for  the  office  of  mayor,  and  the 
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county  election  board  of  Muskogee  connty,  on 
a  canrass  thereof,  determined  that  A.  F. 
HcGarr,  the  defendant  In  error,  bad  received 
a  plurality  of  14  rotee  and  declared  him 
elected,  and  Issued  to  him  a  certificate  of 
election  to  that  office*  The  petition  avers 
that  under  the  said  certificate  he  has  taken 
possession  and  continues  to  exercise  the 
functions  of  the  office  and  to  exclude  plaintiff 
therefrom.  It  Is  plalntlfTs  contention  that, 
by  reason  of  the  various  acts  of  the  election 
offlcfals  who  conducted  the  election,  a  suffi- 
cient number  of  qualified  voters  were  cor- 
ruptly and  fraudulently  denied  the  right  to 
vote  to  cliange  the  result  of  the  election,  and 
that,  by  reason  thereof,  the  election  was 
void;  that.  In  effect,  no  election  was  held,  and 
that  he  Is  entitled  to  continue  in  the  office 
of  mayor  under  and  by  virtue  of  the  terms 
of  bis  first  election.  To  his  petition  the  de- 
fendant McGarr  filed  a  demurrer,  and,  on 
the  same  being  sustained  by  the  trial  court, 
the  cause  has  been  brought  to  this  court  by 
petition  in  error  and  case-made. 

The  petition  la  voluminous,  covering  some- 
thing over  46  typewritten  pages,  and  pre- 
sents for  our  consideration  a  multitude  of 
charges  under  which  plaintiff  contends  In 
excess  of  BOO  qualified  electors  residing  in 
.that  ctt7  were  dlsftanchlsed,  over  100  of 
whom  duly  presented  themselves  for  voting 
and  were  denied  ballots.  Plaintiff's  attitude 
Is  not  that  of  a  contestant  for  the  office  of 
mayor,  as  no  votes  were  cast  for  hUn;  bis 
contention  la  that  the  election  is  void,  and  of 
no  force  and  effect  whatsoever,  and  that  this 
condition  was  brought  about,  among  other 
things,  by  the  deliberate,  corrupt,  and  fraud- 
ulent conduct  of  the  election  officials,  In  con- 
sequence of  which  a  sufficient  number  of 
qnalifled  electors  of  the  city,  tendering  them- 
selves for  the  purpose  of  exercising  the  right 
of  franchise,  were  denied  the  privilege  to 
nullify  the  election.  A  compr^ensive  view 
of  the  averments  of  plaintiff's  petition  causes 
them  to  naturally  fall  into  three  parts,  which 
may  be  dl^KMsed  of  as  follows :  First,  as  It 
is  manifest  plaintiff  cannot  be  lieard  to  plead 
an  Irregularity  which  does  not  have  the  ef- 
fect of  rendering  the  election  void,  those 
averments  relating  merely  to  the  admission 
of  illegal  votes  must  be  eliminated;  second, 
those  Irregularltlea,  the  remedy  for  wlilch  is 
plainly  provided  for  and  set  forth  In  the 
statute  available  to  plaintiff  and  the  electors 
prior  to  the  election,  and  which  was  not  pur- 
sued, must  be  held  on  the  part  of  plaintiff  in 
error  to  have  been  waived ;  third,  those  aver- 
ments relating  to  the  alleged  corrupt  and 
fraudulent  doiial  of  the  right  to  roister  and 
tor  vote  to  qualified  electors  sufficient  In  num- 
ber to  effect  the  nullification  of  the  election. 

will  deal  with  these  propositions  in  the 
order  here  presented. 

[2]  While  a  contestant  In  an  election  may 
always  object  to  the  counting  and  considera- 
tion of  frandnlent  or  illegal  votes,  yet  the  re- 
ception of  the  8Rm«  wlU  In  no  lutsnoe  re- 


sult in  the  avoidance  of  the  election  except 
where  the  entire  poll  Is  so  tainted  that  the 
]good  votes  cannot  be  separated  from  the  bad, 
and  It  Is  impossible  to  ascertain  for  whom 
the  majority  of  the  valid  ballota  were  cast. 
The  gmeral  rule  obtaining  throughout  all 
the  states  of  the  union  Is  that  an  election  Is 
not  to  be  held  invalid  except  as  a  last  resort, 
the  correct  doctrine  being  announced  by  Jadge 
Brewster,  in  the  case  of  Batturs  v.  MeOary, 
1  Brewst  (Pa.)  162,  as  follows:  "The  court 
have  the  power  to  reject  an  entire  poll,  but 
only  In  the  extremest  case — as  where  It  Is 
Impossible  to  ascertain  the  true  vote.  Im- 
posslblllt7  Is  the  test"  The  rule  thus  an- 
nunciated finds  support  In  the  following  au- 
thorities: McCrary  on  Elections  (4th  Ed.) 
H  S23,  024;  Paine  on  Elections,  %  513;  10 
Am.  &  Eng.  Ency.  ot  Law,  p.  T70;  Wlndes  v. 
Nelson,  169  Mo.  51,  60  S.  W.  129 ;  Ferguson 
V.  Allen,  7  Utah,  263,  26  Pac.  670;  Woolley, 
etc.,  V.  Louisville  Southern  By.  Co.,  03  Ky. 
223,  19  S.  W.  696;  SUte  ex  reL  Kellogg, 
Atty.  Gea,  v.  Sullivan  et  al..  44  Kan.  43,  23 
Pac.  1054;  Attorney  General  ex  rel.  Seavitt 
V.  McQuade.  94  Mich.  439,  68  N.  W.  944.  In 
the  case  last  cited,  the  same  doctrine  Is  stat- 
ed, by  the  Supreme  Court  of  Michigan,  with 
numerous  authorities  to  sustain  it,  as  fol- 
lows: "When  fraud  on  the  part  of  the  officers 
of  election  is  established,  the  poll  will  not  be 
rejected,  unless  It  shall  prove  Impossible  to 
purge  it  of  the  fraud."  Under  this  rule, 
therefore,  plaintiff  cannot  raise  the  question 
of  the  reception  of  illegal  ballots  and  Insist 
that  the  election  be  held  void  on  this  account, 
for,  should  they  be  established,  the  conse- 
quence would  not  be  to  avoid  the  election, 
but  to  reduce  the  votes  to  those  whldi  were 
1^1  and  valid  and  from  which  the  result 
would  be  determined.  Tbeee  is  no  averment 
that  they  could  not  be  eliminated  and  the 
true  result  ascertained.  Their  rejection 
might  result  In  the  election  of  another  man 
mayor,  but  be  must  speak  for  himself — plain- 
tiff cannot  sue  for  him. 

[1]  Within  the  rule  laid  down  under  the 
second  proposition,  in  our  judgment  all  of 
plaintlff'B  averments  in  reference  to  ward  4 
will  fall.  Plaintiff  complains  that  the  county 
election  board  unlawfully  failed  and  refused 
to  recc^nize  certain  ward  boundaries  of  the 
city  of  Muskogee  as  established  by  an  ordi- 
nance of  the  city  council;  that  In  such  action 
several  precincts  were  thrown  partly  In  one 
ward  and  pertly  In  another  and  that  tbe 
c,ount7  election  board  refused  to  readjust  tbe 
boundaries  thereof,  the  consequence  of  which 
was  that  400  voters  residing  in  the  territory 
thus  affected  were  disfranchised.  It  is  fur- 
ther charged  that  this  action  on  the  part  of 
election  officials  was  deliberately  done  with 
the  Intent  to  defraud  the  voters  residing  In 
this  ward  out  of  their  votes.  Counsd  for  de- 
fendant insist  that  the  action  of  the  election 
hoard  was  in  strict  conformity  with  tbe  lav 
and  that  tbe  alteration  ot  ward  boondarifls 
by  the  cttj  cooncU  was  Told.  Aa  we  Tltw 
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tbifl  case,  It  Is  of  no  Confleqnenee  at  this  time 
wlietber  tbe  action  of  the  election  board  In 
Kfostaig  to  recognise  the  vard  twnndarles 
was  correct  or  iu>t  The  statute  under  which 
the  election  board  acted  Is  section  3106, 
ComiL  Laws  of  Okla.  1909 ;  herein  It  is  made 
tbe  dat7  of  the  coun^  election  board  to  cre- 
ate, alter,  or  dlscontinne  voting  predncta  el- 
tiwr  In  the  town  or  country,  and  It  1b  provid- 
ed that  all  the  territory  Indnded  within  a 
Totlng  precinct  Shall  be  within  a  ward  or 
township  and  that  tiie  territory  abaU  not 
extend  beyond  the  boundary  lines  of  a  ward 
er  mnnlclpal  township,  and  that  sncih  board 
fliay  diange  the  bonndariea  of  any  precinct 
\ff  (HTldlng  any  preduct  into  two  or  more  or 
bj  consolldatiag  two  or  more  Into  one,  and 
prorldliv  for  a  notice  to  be  glvm  thereof. 
It  was  eridentty  recognized  that  Section 
liosrds,  either  inadvertently,  cartfessly,  or 
CDnrnptlyt  might  act  contrary  to  the  terms  of 
ttds  section  of  the  statnte.  It  waa  doubtless 
fnrtber  recognlxed  that  such  action  on  the 
put  of  these  election  boards  m^ht  result  In 
Qie  dlsftanchisement  of  some  of  the  electors 
zcBldlng  In  precincts  the  bonndarles  of  which 
-were  changed.  It,  of  course,  was  not  tiie  In- 
tatlon  that  this  should  ever  occur,  but  to 
our  minds  it  was  the  manifest  Intention,  In 
order  that  no  election  might  be  roidered 
void,  to  place  the  bnrden  npcm  tbe  electors 
affected  by  the  action  of  the  board  of  actii^ 
In  time  to  prereit  such  disfranchisement  and 
eril  result,  for  the  last  sentence  of  the  act 
pTOTides  In  spedfle  terms  that:  "If  such 
board  shall  fall  to  act  as  herein  directed,  any 
qualified  elector  of  the  county  may  ajndy  for 
a  writ  of  mandamus  to  compel  tbe  perform- 
ance of  this  dnty-" 

The  plaintiff  In  this  acUim,  like  those  who 
be  dahns  were  disfranchised,  was  a  quaUfled 
dector;  he  was  a  resldcait  ct  the  city  of 
Mnskogee;  the  matters  of  which  he  com- 
plaitn  ^ate  to  the  action  of  the  county  elec- 
tion board  in  tlw  creation  of  predncta  in 
ward  4  of  the  dty  of  Muskogee;  the  section 
of  tbe  statnte  provides  for  notice  of  change 
9i  predncta;  the  petition  in  this  case  shows 
tbat  notice  of  the  action  of  OtB  board  was 
Riven;  and  It  la  clear  to  ub  that  the  statuto* 
17  relief  spedflcally  pointed  out  ma  tbe 
nniedy  am^roprlate  for  any  improper  action 
OD  tbe  part  of  tiie  board,  and  not  the  relief 
wbldi  plaintiff  here  seAs.  A  writ  of  manda* 
mm  applied  for  at  any  tlm^  even  within  the 
moDtb,  would  have  corrected  any  Imprc^wr 
action  on  the  part  of  the  board.  It  will  be 
noted  that  the  ranedy  Is  opoi,  not  alone  to 
tbose  iriio  would  be  affected  in  tbdr  own 
nstetratlon  by  the  action  of  the  board,  but 
to  my  qualified  tiector  of  the  county,  and 
lUa,  In  our  judgment,  was  the  remedy  to 
wUcfa  plaintiff  was  required  to  resort,  and 
u  ezduMve  on^  ai^  having  failed  to  act 
^len  he  could  have  done  so.  and  when  bis 
tetkm  would  have  produced  no  result  bat 
Rood,  he  cannot  now  be  heard  to  speak  on 
tUi  sobject,  when  to  hear  him  might  result 


In  nulli^lng  the  votes  of  all  qualified  elec- 
tors which  w«e  cast  and  which  would  Ivlng 
no  afilimatlve  relief  to  those  who  were  de- 
nied the  rifl^  to  vote. 

[I]  In  this  connection  we  may  also  consider 
the  proposition  raised  by  paragraph  15  of 
plalntUTs  abstract,  wherein  It  is  averred  Uuit 
there  wen  two  products  at  which  CO  voters 
were  present  for  the  purpose  of  voting, 
and  tbat  no  polls  were  tvened  or  baltota 
jirlnted,  the  resnlt  of  whldi  Was  that  tliese 
electors  wore  not  enabled  to  vote.  Mnsbogee 
is  the  county  seat  of  the  county,  at  which 
Idace  la  located  the  county  election  board, 
with  tlie  supplies  to  equip  all  legal  voting 
{daces.  This  board  had,  or  should  have  had, 
at  its  disposal,  booths,  ballota.  and  all  the 
election  paraphernalia  subject  to  the  call  of 
the  Inspectors  and  other  election  ofitdals^  as 
well  as  the  electors  of  all  the  predncta.  The 
slightest  diligence  on  the  part  of  the  Sectors 
would  have  secured  for  them  the  necessary 
supplies  for  holding  the  election.  There  Is 
no  averment  that  any  diligence  whatsoever 
was  exercised.  Moreover,  sectlfu  8202,  Gamp. 
Laws  of  Okla.  1909,  provides  that,  in  the 
event  the  auppUes  in  any  precinct  fail  ta  be 
delivered  by  9  o'doA  of  the  morning  of  any 
election,  whenever  as  many  as  10  electors  of 
any  preduct,  entitled  to  vote,  are  assembled, 
or  at  any  hour  during  the  day  thereafter, 
they  may  proceed  to  bxM  an  election  by 
choosing  represeotatlveB  tftnn  the  several 
political  parties  desiring  to  assist  in  such 
work,  and  such  representatives,  when  so 
diosen,  nuy  proceed  to  prepare  written  bal- 
lots wbJch  may  be  cast  by  the  electors  in  a 
box  to  be  prepared  for  tliat  pn:^>08eL  Herein, 
In  our  Judgmmt,  Is  the  remedy  plainly  prtH 
vlded  by  statute  for  the  defldeney  of  which 
plaintiff  complains.  This  remedy  should 
have  been  pursued  by  the  electors,  instead 
of  negligenfly  allowing  the  time  and  oppor- 
tunl^  to  pass  when  they  might  have  voted, 
and  it  would  be  uidust  to  set  the  entire  elec- 
tion aside  because  of  their  failure. 

The  case  of  State  ex.  reL  Wood  v.  Bakw, 
88  Wis.  71,  was  a  contest  betwem  two  can- 
didates for  the  office  of  derk  of  the  county 
court  In  (me  of  the  counties  of  Wisconsin. 
Informal  and  irregular  registry  Usta  were 
used  by  tbe  election  offidala  at  several  differ- 
ent precincts.  The  were  too  irregular  to  al- 
low the  eleetora  to  vote  tfaeraunder  without 
the  siqtplemental  affidavit  required  In  the  at>> 
sence  of  r^lstratlon.  The  court;  In  consider- 
ing the  question  of  the  right  of  these  votns 
to  partldpate  In  the  election,  and  referring 
to  the  case  of  State  v.  Hllmantd,  21  Wis. 
566,  s^  that  every  voter  ia  made  or  may 
become  an  a^t  In  the  execution  of  tiw  law, 
and  In  any  case  where  a  voter's  name  has 
been  omitted,  the  burdoD  of  answering  tbe 
requirements  of  tlie  law  by  furnishing  affi- 
davit and  proof  Is  thrown  upon  blm,  and  he 
la  presumed  to  know  the  law  and  to  go  to 
the  polls  and  comply  with  its  conditions. 
And  the  court  said:  "In  such  case.  If  a  voter 
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be  dlsArancblsed,  he  Is  by  liia  own  omlBslon 
a  voluntary  party  to  Us  dlstrandilsement" 
too  that,  In  tbe  preducte  where  plaintiff  com- 
plains there  was  no  dectlon  paiaphema- 
lia,  tbe  voters  had  the  poww.  If  they  desired, 
to  remove  the  dlfflcolty  by  complying  with 
the  simple  statntory  directions,  and  In  this 
case  it  may  be  said,  as  was  said  by  the  Su- 
pr«ne  Oourt  of  Wisconsin  In  the  case  from 
which-  we  have  qaoted,  if  the  votem  were 
disfranchised,  they  were,  by  their  own  omla- 
Blons,  voluntary  parties  to  thetr  dlafrandilse*, 
ment,  and  sach  action  on  their  part  ought 
not  to  result  In  tbe  dlsfranchlBement  of  all 
of  the  other  quallfled  Sectors  who  cast  their 
ballots.  This  section  of  the  statute  dearly 
contemplates  that  It  should  be  pursued,  to 
the  end  that  the  dectlon  may  not  ftiU.  It  Is 
for  the  b^eflt  of  the  electors,  placliv  In  thdr 
own  hands  a  ready  means  of  parttdjAtlng  In 
an  election  where  the  officers  are  delinquent, 
and  It  is  their  duty  to  pursue  It  See.  also, 
Hoxsle  V.  Edwards.  24  R.  X.  338,  6S  AtL  128. 

[4]  This  brings  us  to  the  consideration  of 
the  third  proposition.  It  Is  plaintiff's  con- 
tention that  the  corrupt  and  fraudulent  deni- 
al of  t^e  right  to  register  and  vote  of  electors, 
suflldent  In  number  which,  had  they  all  cast 
thdr  ballots  one  way,  would  have  changed 
the  result  of  the  dectlon,  renders  tiie  elec- 
tion void;  that  no  candidate  was  dected 
thodn,  and  that  he,  by  virtue  of  the  terms 
of  his  previous  dectlon,  continues  to  hold  the 
office,  fbr  the  reason  that  his  snccessor  has 
never  been  elected.  In  the  Instant  case,  as 
Is  noted,  defoidant  received  a  plurality  of 
14  votes  over  his  next  highest  competitor, 
and  it  Is  the  contention  of  plaintiff  that  If  15 
quallfled  dectors  wore  fraudulently  and  cor- 
ruptly denied  the  right  to  vote,  this  fact  of 
Itself  Is  suflBdent  to  nulll^  the  dectlon; 
that  because  16  electors  were  disfranchised, 
therefore  8,100  doctors  who  cast  tfadr  bal- 
lots should  have  their  ballots  disregarded 
and  all  hdd  for  naught;  that  this  result 
should  follow,  notwithstanding  the  fact  that 
there  is  no  averment  In  the  petition  that  all 
10  of  the  said  electors  might  not  have  add- 
ed their  votes,  had  they  been  permitted  to 
vote,  to  the  other  14;  that  the  fact  that 
the  election  Is  rendered  uncertain  and  It  Is 
Imposdble  to  tell  who  would  have  been  the 
successful  candidate  Is  suffident  reason  to 
nullify  It  enUrdy.  On  the  other  hand,  de- 
fendant contends  that  the  proper  ronedy  In 
a  case  of  this  character  is  to  ascertain  the 
predncts  In  which  the  qualified  electors  were 
denied  their  right  to  vote  and  reject  the  to- 
tal vote  of  that  precinct.  In  other  words, 
the  logic  of  their  podtlon  la  that  In  a  pre- 
cinct where  there  are  two  hundred  quallfled 
electors,  100  of  whom  are  permitted  to  vote 
and  the  balance  rejected,  because  of  this 
wrongful  dlsfrancfals«nent  of  half  of  the  le- 
gal voters,  then  the  balance  of  the  legal  vot- 
ers, those  who  lawfully  cast  their  ballots, 
f-honld  also  be  disfirandilsed.  Ndthw  horn 
of  the  dilemma  looks  very  Inritlng,  but  we 


cannot  acce^  this,  and  it  finds  practically 
little  or  no  support  In  the  authorities.  The 
questions  presented  are  difficult  and  of  great 
Importance,  and  novd  In  this  jurisdiction. 
Oonnsd  have  briefed  tbe  same  on  both  sides 
with  marked  ability  and  leal,  and  the  court 
has  supi^emented  thdr  efforts  with  a  most 
careful  examination  of  every  anthorlly  avail- 
able. The  prlndple  for  vhSch  plaintiff  con- 
tends appears  to  find  ample  support  in  the 
authorities  among  which  may  be  noted  the 
foilowlng:  Cooley's  Oonst  Um.  (7th  Ed.)  p. 
Q&S;  Howdl  et  aL  V.  Pate  et  at,  lU  Ga. 
537,  46  S.  B.  067;  UcDoweU  T.  Rutherford 
By.  Oonst  Co.  et  aL,  96  N.  a  614,  2  S.  B. 
361 ;  Smith  v.  Board  Go.  Com'ra  Skagit  Go. 
(0.  0.)  46  Fed.  725;  State  ex  reL  Harris 
V.  Scarborough,  HO  N.  C.  232,  14  8.  B.  737: 
State  ex  reL  Spence  v.  Judge  of  Ninth  Ju- 
dldal  District,  13  Ala.  805;  Ualoney  v.  (fi- 
ller, 112  Tenn.  78,  83  S.  W.  667 ;  People  ex 
rd.  Hart  v.  PhlUlps  et  a]..  1  Denlo  (N.  Y.) 
388;  In  the  Hatter  of  Blectlon  of  Directors 
of  the  Long  Island  BaUroad  Oo.,  19  Wend. 
(N.  Y.)  37,  82  Am.  Dec.  429;  State  ex  reL 
Atty.  Qen.  v.  McDanld  et  aL,  22  Ohio  St 
864;  Fort  Dodge  City  School  Dlst  v.  DlsL 
Township  of  WahkansB,  17  Iowa,  85;  Peo- 
ple ex  rd.  Wallace  v.  Salomon,  46  IlL  416; 
Newcnm  v.  Elrtley,  13  B.  Mon.  (Ey.)  515; 
Hamhall  v.  Kerns,  2  Swan  (Tom.)  68;  Iten- 
ner  v.  Benndt,  21  Ohio  St  481;  Bsjrry  v. 
Laudc,  5  Gold.  (Tom.)  688;  Zdler  v,  CXiap- 
man,  64  Uo.  602. 

So  far  as  our  Investigation  has  gone,  tbe 
dalm  of  ddToidant  finds  colorable  support 
in  the  cases  of  State  ex  rd.  Bancroft  v. 
Stumpf,  23  Wla.  680,  and  Peoi^  ex  rd.  Foley 
V.  Koppl^om,  16  Hidi.  842.  The  Wiscon- 
sin case  involved  the  office  ot  treasurer  of 
a  coun^.  It  appeared  that  at  one  of  the 
precincts  there  was  no  registry  of  the  voters 
as  required  by  law,  and  none  of  the  persons 
voting  at  the  dectlon  offered  the  affidavit  as 
prescribed  by  law  in  order  that  their  votes 
might  be  recdvad  wlUiout  registration.  The 
court  hdd  tiiat  the  law  gave  the  r^ht  to 
dectors  to  show  by  affidavit  thdr  qnallflca- 
tlons  to  vote  In  cases  where  they  were  not 
registered.  It  was  made  manifest  for  whom 
the  votes  were  cast,  and  they  havbig  been 
improperly  received,  the  court  rejected  them, 
and  dedarad  the  result  on  tiie  balance  of  the 
ballots  cast 

In  the  Michigan  case  the  office  of  sheriff  of 
the  county  was  Involved.  In  one  of  the 
townships  there  had  never  been  any  valid 
registration  of  the  voters  or  any  l^ial  board 
<tf  registration.  A  lai^  number  of  electon 
in  the  township  mentioned,  without  having 
registered,  were  permitted  to  vote  and  thdr 
votes  were  cast  for  one  of  the  parties  and 
gave  bim  a  majority.  If  these  votes  were 
hdd  invalid,  the  result  would  have  beoi  tbe 
dectlon  of  his  adversary.  The  court  in  that 
case  hdd  that  notwithstanding  the  fact  tbat 
the  electors  were  1^1  voters,  the  law  re- 
quiring registration  was  mandatory,  and 
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tliftt  tbe  votes  so  polled  were  Invalid,  and 
rejected  the  same.  In  each  of  these  cases 
It  Is  obsnrred  that  the  electors  cast  tiielr  bal- 
lob^  and  It  was  definitely  known  tcx  whom 
thej  were  polled.  In  the  Wisconsin  case  the 
eleetocs  were  dlrsctly  at  teolt.  and  tbas  snh- 
Edtted  to  their  own  dtefrantAlsemeat,  i^lle 
la  tbe  Hldilgan  case  this  was  not  true ;  but 
in  both  cases  tlw  court  took  the  same  actimi 
and  rejected  the  jireclnct  and  counted  the 
balance  of  the  ballots  cast  In  the  county. 

Undi»  a  similar  state  ot  facts  to  the  Uldi- 
igaa  case^  the  Sniffeme  Oonrt  <tf  Missouri 
hdd  the  entire  decUon  rold.  In  that  case, 
Zeller  t.  Chapman,  supra,  the  contest  was 
orer  the  ofilce  of  treasurer..  One  hundred 
thir^-nlne  votes  were  polled  at  a  certain 
prednct  for  the  candidate  shown  by  the  re- 
tains to  have  been  successful.  The  registra- 
tion books  that  precinct  showed  that  onljr 
about  30  voters  were  registered.  By  an  ez- 
cluiion  from  the  count  of  the  ballots  of  the 
nnreglstKed  voters,  the  napondent  would 
bare  been  defeated  and  the  relator  elected 
hj  tbe  balance  of  the  votes  cast  The  facts  in 
irference  to  the  leglstratlon  were  that  the 
registry  officer  kept  his  office  open  but  cme 
day,  at  which  time  he  registered  80  voters 
and  immediately  resigned.  Application  was 
then  made  to  the  proper  official  for  the  ap- 
pointment of  another  registration  offidaL 
The  same  was  denied  and  no  r^stratioi 
vas  completed,  although  the  Sectors  attended 
at  the  place  of  r^lstration  for  the  purpose 
of  registering.  On  election  day,  however, 
tbey  all  attended  the  election  and  were  per^ 
mltted  to  vote.  The  court  held  that  tbe  bal- 
lots of  nonr^lstered  voters  could  not  be 
counted;  that  refusal  to  comply  with  the 
law  on  the  part  of  the  officers  of  registration 
rendered  tbe  entire  election  void,  and  that 
tbe  oontestor  In  the  case  was  not  elected,  the 
court  mying:  *^ere  was  really  no  election, 
BR  the  officers  appointed  to  supervise  the  reg- 
istration failed  or  refused  to  perform  tiirir 
dotr.  It  was  never  intended,  we  presume, 
to  place  it  In  the  power  of  the  roistering 
ofilcen  to  defeat  the  will  of  tbe  electors  by 
refostaig  or  failing  to  parform  the  duties  im- 
posed on  Hum  bj  law.  This  would  be  an  out- 
rage on  tbe  prlndide  of  popular  election 
vbieh  the  law  concedes.  The  only  effect  of 
no  r^lstratton  In  a  case  such  as  this,  where 
no  registration  Is  pos^ble,  is  to  render  the 
election  a  nullity." 

It  win  Qins  be  seen  that,  on  practically  the 
same  state  of  facts,  the  Supreme  Court  of 
vioWjpti  found  the  remedy  was  in  the  rejec- 
tion of  the  ballots  cast  by  the  unregistered 
electors,  while  the  Supreme  Court  of  Mls- 
Bonrl  hdd  tbe  result  was  to  avoid  the  entire 
tiectlon. 

A  careful  review  of  all  the  authoritlee 
from  Oie  courts  of  last  resort  has  led  us  to 
the  eoneluslOD  that  the  basic  reason  under- 
lyiOg  tbe  rule  requiring  the  Election  to  be 
1>^  void  la  not  only  the  fact  that  qualified 
electors  have  been  denied.  t**"vg'»  corrapt 


action  of  offidalB,  the  right  to  vote,  but  It 
is  on  account  of  the  further  fact  that  the  re- 
jection of  enough  votes,  which,  had  they  been 
cast  for  the  next  highest  candidate,  would 
have  beeok  sufficient  to  change  the  result  of 
tbe  Section,  renders  It  tmpoBslhle  to  know 
who  was  elected.  In  other  words,  it  is  the 
irremovable  and  fixed  uncertainty  Injected 
whldi  demands  that  the  Section  shall  be  de- 
clared void  that  underlies  the  rule.  In  each 
of  the  cases  last  referred  to,  while  qualified 
electOTS  had  their  ballots  rejected  after  hav- 
ing best  cast,  the  fact  that  they  were  cast 
xraioved  this  uncertainty,  and  hence  In  such 
a  caee  the  rule  adopted  in  Wisconsin  and 
Michigan,  In  our  Judgment,  is  the  rational  one, 
Willie  that  from  the  Supreme  Court  of  Mis- 
souri is  not  only  against  the  weight  of  authori- 
ty found  in  a  number  of  other  caees,  but,  as 
it  appears  to  us,  is  against  the  wMght  of  rea- 
son. In  these  cases  it  was  not  the  fault  of 
either  candidate  that  the  Section  officials  of 
any  particular  precinct  failed  in  the  perform- 
ance of  their  duty,  nor  was  it  the  fault  ot  all 
of  the  balance  of  the  electors  of  the  county; 
they  had  each  and  all  done  th^  full  Anty. 
Certainly  it  was  a  wnmg  and  a  misfortune 
that  the  qualified  electors  were  denied  their 
r^ht  to  vote,  or  rather  had  their  votes  re]ec^ 
ed  after  being  polled,  but  this  would  not  be 
righted  by  the  rejection  of  the  votes  of  the 
other  electOTs  of  tite  county,  when  all  uncer- 
tainty in  the  result  of  the  election  was  entire- 
ly roDoved  by  the  actual  casting  of  the  votes. 

[S]  A  few  congressional  cases  have  held 
that  the  ballot  of  a  qualified  elector  who  is 
denied  the  privilege  of  voting  Is  entitled,  on 
proof,  to  be  counted  for  tbe  candidate  for 
whinn  the  elector  testifies  it  would  have  been 
cast;  hut  this  rule,  so  far  u  we  Imve  dis- 
cerned, has  never  found  lodgm«it  in  the 
courts.  The  correct  rule  Is  that  a  voter  de- 
nied the  right  of  casting  bis  vote  cannot  be 
heard  to  say  for  whom  it  would  have  Iseen 
cast  Cooley,  Const  Llm.  (Tth  Ed.)  p.  933; 
Newcum  v.  Kirtley,  IS  B.  Mon.  (Ky.)  615; 
Pennington  v.  Hare,  60  Minn.  146.  62  N.  W. 
US. 

The  Supreme  Court  of  Minnesota,  In  the 
case  of  Pennington  v.  Hare,  supra,  speaking 
through  Mr.  Chltf  Justice  Start,  discussing 
this  proposition,  says:  "This  court  found  as 
a  fact  with  reference  to  the  12  supposed 
votei^  that  12  qualified  electors  of  the  Second 
precinct  entered  the  polling  booth  with  the 
intention  of  voting  for  the  respondent  but 
by  an  erroneous  decision  of  the  Judges  they 
were  not  permitted  to  vote ;  that  th^  were 
not  prevented  from  voting  fraud  or  Intim- 
idation. If  these  electors  had  been  prevented 
from  vottaig  by  fraud  or  vlolotce,  it  might 
and  probably  would  have  been  the  duty  of 
the  court  to  l^ave  rejected  the  entire  vote  of 
tbe  prednct  or  declared  the  titection  void,  as 
Justice  might  require.  It  is  not  necessary 
to  decide  this  point  for  the  record  presents 
the  simple  question.  Can  votes  not  cast  be- 
cause of  an  wror  «f  Judgment  en  the  part 
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of  the  election  officers,  be  counted  as  If  cast 
and  returned?  We  are  clearly  of  the  opinion 
tbat  tb^  cannot  be.  Where  a  ballot  has 
been  marked  by  the  elector,  properly  cast, 
and  returned,  we  have  something  tangible 
and  certain  to  deal  with,  and  from  It  we  un- 
erringly read  the  Intention  and  act  of  the 
elector.  But  where,  as  In  this  case,  the  sup- 
Xwsed  ballots  were  never  In  existence,  and  we 
must  rely  npon  the  subsequent  declaration  of 
the  electors  as  to  bow  tbey  Intended  to  and 
would  have  marked  and  cast  tbelr  ballots,  If 
they  had  voted.  It  would  be  an  uncertain  ami 
dangerous  experiment  to  attempt  the  task  of 
ascertaining  and  giving  effect  to  their  Inten- 
tions as  ballots  actually  cast  and  returned. 
Uncertain,  because  It  wonld  be  simply  a  mat- 
ter of  speculation;  dangerous,  because  It 
would  give  to  such  electors  the  power  of  de- 
termining the  result  of  an  election  in  a  close 
contest  AU  that  It  woold  be  necessary  for 
tbem  to  do,  In  sacb  a  case,  to  decide  the  elec- 
tion, would  be  to  declare  that  tbey  intended 
to  vote  for  a  particular  candidate.  It  would 
enable  tbem  to  sell  the  office  to  the  candidate 
offering  the  highest  price  for  It,  because  tbey 
would  not  be  called  upon  for  tbelr  declara- 
tion until  a  contest  arose,  after  the  actual 
ballots  had  been  counted,  and  the  precise  ef- 
fect of  their  statement  known.  Tbey  could 
■wear  falsely  as  to  tbelr  past  intention,  with- 
out fear  of  punishment,  for  how  would  it  be 
possible  to  disprove  tbeir  statements  as  to 
their  Intentions  with  reference  to  a  supposed 
act,  If  perchance  tbey  liad  acted?  Cooley. 
Const  lAm.  781.  ■  It  seems  a  hardship  that 
an  elector  should  lose  bis  vote  by  reason  of 
an  OTor  of  the  election  Judges,  but  errors  of 
Judgment  are  inevitable;  and,  whenever  any 
possible  remedy  wlilcb  can  be  suggested  Is 
ineonstetent  with  the  highest  pnUic  interests, 
tbey  are  remediless.  Hie  proposition  tbat 
the  title  to  a  public  office  can  be  made  de- 
pendent upon  tbe  snbseqnent  statements  of 
an  elector  as  to  what  be  wonld  have  done, 
if  he  had  hem  permitted  to  vote.  Is  not  <»ily 
contrary  to  sound  public  policy,  bnt  aooma  to 
be  simply  unthinkable." 

It  w-UI  thus  be  seen  tbat  the  lnaurmonn^ 
aUe  uncertainty  Injected  into  the  result  of 
tbe  election  Is  tbe  primary,  controlling  fact 
demanding  its  avoidance,  wben  Sectors  in 
snfRdent  number  bave  been  frauduloitly  de- 
nied the  rUsbt  of  franchise  to  overcome  tbe 
majority  or  plurality  cast  for  ttiB  apparently 
successful  candidate.  All  ballots  of  electors 
wbo  are  not  registered,  or  who  for  any  other 
reason  are  not  qnallOed,  when  cast,  and  it  Is 
possible  to  identify  them,  should  be  rejected, 
and  the  result  declared  upon  tbe  uu im- 
peached and  valid  ballots  east. 

The  conclusion  to  vtalcb  the  foregoing 
leads  ns  reenlta  in  a  reversal  of  the  Judgment 
of  the  trial  court  in  nstainlng  a  demurrer 
to  tbe  petition.  It  will  be  noted,  however, 
that  there  is  eliminated  from  tbe  petition 


and  consideration  of  tlie  court  those  arer^ 
ments  which  grow  out  of  tbe  alleged  disfran- 
chisement of  electors  caused  by  the  action  of 
the  county  election  board  in  ward  No.  4; 
also  all  those  portions  relating  to  the  recep- 
tion of  illegal  ballots,  and  the  failure  of  the 
electors  In  two  precincts  of  the  Fourth  ward 
to  provide  themselves  with  election  parapher- 
nalia; and  there  is  left  for  response  on  tbe 
part  of  defendant  those  portions  of  tbe  peti- 
tion only  which  aver  that,  by  tbe  fraud,  or 
corruption  of  the  r^stratton  and- other  of- 
ficials, sufficient  number  of  qualified  electors 
were  denied  the  right  to  register  and  to  vote 
to  bave  changed  tbe  result  of  tbe  election. 

The  cause  is  accordingly  remanded  to  the 
district  court  of  Unskogee  county,  with  In- 
structions to  set  aside  the  judgment  hereto- 
fore rendered  and  proceed  In  accordance  with 
this  opinion. 

HAYES,  KANE,  aild  TURNER,  JJ..  con- 
cm.   WlUilAMS,  J.,  cwcnn  in  condnslon. 


ATCHISOy,  T.  &  S.  F.  RT.  GO.  et  aL  T. 
STATE. 

(Supreme  Court  of  Oklahoma.   Oct  29, 

(Svllabu9  bv  the  CowtJ 

Railboads  a  9*)  —  OoBPOBATiov  Oomns- 

SIOH— Obdebs  Affkalable. 

Tbe  Corporation  Commission,  by  or^, 
made  the  following  requirpments  of  all  elec- 
tric and  steam  railway  compaaies  now  operatini 
or  hereafter  constructed  in  the  state,  to  wit: 

"(a)  Such  railrMds  shall  file  with  the  com- 
mission original,  corrected,  and  up-to-date  draw- 
ings In  white  or  blue  print,  certified  by  tbe 
chief  engineer,  showing  ue  location  of  all  right 
of  way.  station  ground^  real  estate,  includias 
alicnment  and  profile  of  the  road  Boowing  tbe 
Oklahoma  state  line,  county  lines  and  in  con- 
formity to  designated  mile  posts. 

"Up-to-date  drawings  In  white  or  bine  print 
certified  by  the  chief  engineer  showing  the  loca- 
tion and  nound  plans  of  structures  and  build- 
ings ownra. 

Blue  or  white  prints  of  all  other  original 
drawings  in  any  way  pertinent  to  any  prorperty 
owned  in  the  state  of  Oklahoma. 

"(b)  Shall  report  under  oath  the  original  cost 
of  construction. . 

"The  amount  expended  for  permAient  addi- 
tions and  betterments  on  each  individnal  mile 
of  road,  between  regularly,  up-to^te  estaUish- 
ed  and  designated  mile  posts  as  the  unit  tar 
all  calculations. 

"(c)  All  equipment  assignable  to  Oklahoma  to 
be  averaged  per  mile  of  road. 

"All  calculations  to  be  dasi^fled  in  detail  in 
accordance  with  classifications  of  expenditures 
iFor  road  and  equipment,  as  per  commission's 
order  No.  201. 

**(d)  If  the  oripnal  cost  cannot  be  Identified 
with  any  primary  account  named  in  such  clas- 
sification of  expenditures,  estimates  for  each  of 
said  accounts  may  be  made  on  a  fwm  prescrib- 
ed by  the  company  maUnc  the  report  to  tbe 
commission. 

"The  original,  actual  cost  <tf  ririit  of  wsy  snd 
station  grounds  shall  be  shown  In  aQ  <tf  state 
rnwrts. 

''Detailed  reports  shall  be  made  on  form  to  be 

prescribed  by  the  commission. 
"At  tbe  end  of  each  three  months  detailed 
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qoarterly  reports  of  the  cost  and  location  of  all 
completed  new  coDstractlon*  or  additions,  or 
betterments  diall  be  made  and  certified  by  the 
engineer  of  the  company  and  shall  be  accom- 

Snied  by  a  white  or  Dine  print  of  original 
iwings,  Bhowing  thereon  the  cost  of  any  and 
all  such  competed  constmction,  additions,  or 
betterments,  in  the  state  of  Oklahoma." 

Held,  that  an  appeal  will  not  lie  to  the  Sn- 
Iffeme  Court  of  the  state  to  review  snch  order. 

[Ed.  Note.— For  otha  cases,  see  Railroads, 
Dec  Dig.  i  8.*] 

Appeal  from  the  Corporation  Commission. 

From  an  order  of  the  Corporation  Commls- 
fion  the  Atchison,  Topeba  &  Santa  F6  Rail- 
way Company  and  others  appeal.  Appeal 
dismissed. 

Cotttaigbam  ft  Bledaoe.  for  appellants. 
Charles  U  Moore,  Asst  Attgr.  Qen.,  for  tbe 
State. 

WILLIAMS,  J.  This  appeal  Is  from  final 
nder  Na  367,  made  and  entered  by  tbe 
Commission,  which  makes  the  following  re- 
quirements of  all  tbe  electric  and  steam  rail- 
ways now  operating  or  hereafter  constmcted 
In  the  state  of  CHcIahoma: 

"(a)  1.  Such  nllroads  shall  file  with  com- 
mission original,  corrected  and  op-to-date 
drawli^  In  white  or  bine  print,  oertifled  by 
the  chief  oi^eer,  showing  the  location  of 
>]]  right  of  way,  station  grounds,  real  es- 
tate, including  alignment  and  profile  of  the 
road,  showing  the  Oklahoma  state  line, 
coanty  Unes  and  In  conformity  to  designated 
mile  poets. 

"2.  Up-to-date  drawings  In  white  ox  blue 
Iffhit,  certified  by  the  chief  engineer,  showing 
tbe  location  and  ground  plans  of  structures 
ind  buildings  owned. 

Blue  or  white  prints  of  all  other  or^ 
fntl  drawi]^  In  any  way  pertinent  to  any 
property  owned  In  the  state  of  Oklahoma. 

"(b)  1.  Shall  retwrt  under  oath  the  orig- 
inal cost  of  construction. 

*^  The  amount  expended  for  pernmnent 
idditlcais  and  hetterments  on  each  individual 
Dlle  of  road,  between  regnlnrly,  up-to-date, 
established  and  designated  mile  posts  as  the 
mlt  for  all  calculations. 

"(c)  1.  AU  eqnipmait  assignable  to  Okla- 
homa to  be  averaged  per  mile  of  load. 

'H.  All  calculations  to  be  classified  In  de- 
taO  in  accordance  with  tbe  classifications  of 
expendUnres  for  road  and  equipment,  as  per 
oommissUm's  order  Na  201. 

"(d)  L  If  tbe  original  cost  cannot  be  Iden- 
ttfied  with  any  primary  account  named  in 
inch  classification  of  expendttnres,  estimates 
for  ench  of  said  accounte  may  be  made  on 
I  form  prescribed  by  tbe  company  making 
the  report  to  the  commission. 

"2.  The  original,  actual  cost  of  right  of 
*ty  and  station  grounds  shall  be  shown  in 
lU  of  said  r^orts. 

*^  Detailed  reports  riiall  be  made  on  form 
to  be  prescribed  by  tbe  commission. 

1.  At  the  end  of  each  three  months 


detailed  quarterly  reports  of  the  cost  and 
location  of  all  completed  new  construction, 
or  additions,  or  bettermrata,  Shall  he  made 
and  certified  by  the  engineer  of  the  company, 
and  shall  be  accompanied  by  a  white  or  bine 
print  of  original  drawings,  showing  thereon 
the  cost  of  any  and  all  such  completed  con- 
struction, additions  or  betterments,  In  the 
Btete  of  Oklahoma." 

An  appeal  having  been  prosecuted  from 
said  order,  the  Assistant  Attorney  Oeneral, 
Charles  L.  Moore,  presents  a  motion  to  dis- 
miss said  appeal  on  the  ground  that  tills 
court  has  no  Jurisdiction  to  review,  by  way 
of  appeal,  such  order. 

In  St  L.  ft  8.  F.  Ry.  Co.  t.  State  et  al., 
24  Okl.  805,  105  Pac.  351,  It  was  held:  "An 
appeal  will  not  He  to  the  Supreme  Court  of 
the  state  to  review  tbe  action  of  the  Corpo- 
ration Commission  in  requiring  all  railroad 
companies  and  street  cor  companies  operat- 
ing within  the  state,  upon  the  liaM)enlng  of 
an  accident,  to  send  report  thereof,  both  by 
telegraph  and  mall,  to  the  Corporation  Com- 
mission at  Ite  office  In  Outhrift" 

This  case  was  also  followed  and  approved 
In  Atchison,  Topeka  ft  Santa  V6  Railroad  Co. 
V.  State,  24  OkL  807.  105  Pac.  852.  Said 
cases  construed  that  part  of  section  20  of  ar- 
ticle 9  of  the  Constitution  of  this  state, 
which  provides  tiiat  "^m  any  action  of  tbe 
commission  prescrlMng  rates,  charges  or  clas- 
sifications of  traffic,  or  affecting  the  train 
schedule  of  any  transportation  company,  or 
requiring  additional  tadllties,  conveniences 
or  public  service  of  any  transportation  or 
transnilsslon  company,  or  refusing  to  ap- 
prove a  suspending  bond,  or  reqnlring  ad- 
ditional security  thereon  or  an  increase  there- 
of, as  hereinafter  provided  for,  on  appeal 
(subject  to  such  reasonable  limitations  as 
to  time,  regulations  as  to  procedure  and  pro- 
visions as  to  cost,  as  may  be  iirescribed  by 
law)  may  be  taken  by  tbe  corjnration  whose 
rates,  charges  or  classifications  of  traffic, 
schedule,  fadlities,  conveniences  or  service 
are  affected,  or  by  any  person  deeming  him- 
self a^rleved  by  such  action,  or  (If  allowed 
by  law)  by  the  state."  It  Is  insisted  by  the 
apptilanta  that  the  court  was  in  error  in 
this  construction.  It  Is  conceded  that  the 
order  appealed  from  In  this  case  does  not  af- 
fect a  rate,  charge;  or  classification  of  traf- 
fic or  train  schedule,  but  it  ia  contended  that 
it  requires  "additional  facilities  or  conven- 
iences." In  order  to  determine  tbe  meaning 
of  this  particular  part  of  said  section  20,  it 
is  permissible  to  look  to  section  18  of  the 
same  article,  wherein  It  is  provided:  "The 
commission  shall  have  the  power  and  an- 
tbotity  and  be  charged  with  tbe  duty  of 
supervising,  regulating  and  controlling  all 
transportation  and  transmission  companies 
doing  business  In  this  state,  in  all  mattera 
relating  to  the  performance  of  their  public 
dntles  and  their  charges  therefor,  and  of  cor- 
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reeling  abases  and  preventing  unjust  dis- 
crimination and  extortion  by  such  com- 
panies; and  to  Cbat  end  the  commission 
sball,  from  time  to  time,  prescribe  and  en- 
force against  snch  companies,  in  tbe  manner 
hereinafter  authorized,  such  rates,  charges, 
claBstflcatlons  of  traffic,  and  rules  and  regu- 
lations, and  shall  require  tbem  to  establish 
and  maintain  all  such  public  service,  facili- 
ties and  conveniences  as  may  be  reasonable 
and  Jast,  which  said  rates,  charges,  classifl- 
catioDB,  rules,  regulations  and  requirements 
the  commission  may,  from  time  to  time,  alter 
or  amend."  Tbe  same  terms  are  used  In  sec- 
tion 18  as  In  section  20,  except  In  the  inverse 
order.  The  authority  la  conferred  in  section 
18  to  require  transportation  and  transmis- 
sion companies  to  establish  and  maintain 
all  such  "public  service,  facilities  and  con- 
veniences," 'Which  evidently  means  the  es- 
tablishing and  maintaining  of  service,  facili- 
ties and  conveniences  for  the  patronizing 
public,  and  not  facilities  or  conveniences  for 
the  commission  in  the  discharge  of  its  of- 
ficial duties.  The  order  in  question  seems  to 
have  been  entered  by  the  commission  under 
the  following  provision  of  said  section  IS: 
"The  commission  shall  have  the  right  at  all 
times  to  inspect  the  books  and  papers  of  all 
transportation  and  transmission  companies 
doing  business  in  this  state,  and  to  require 
from  such  companies,  from  time  to  tim'e, 
special  reports  and  statements,  under  oath, 
concerning  their  business;  it  shall  keep  It- 
self fully  informed  of  the  physical  condition 
of  all  the  railroads  of  the  state,  as  to  the 
manner  in  which  they  are  operated  with 
referaice  to  the  security  and  accommodation 
of  the  public,  and  shall,  from  time  to  time, 
make  and  enforce  such  requiremeuts,  rules 
and  regulations  as  may  be  necessary  to  pre- 
vent unjust  or  unreasonable  discrimination 
and  extortion  by  any  transportation  or  trans- 
mission company  in  favor  of,  or  against  any 
person,  locality,  community,  connecting  line, 
or  kind  of  traffic.  In  the  matter  of  car  serv- 
ice, train  or  boat  schedule,  efficiency  of  trans- 
portation, or  transmission,  or  otherwise  in 
connection  with  the  public  duties  of  such 
company." 

Orders  calling  for  Information  to  be  util- 
ized by  the  commission  In  the  discbarge  of 
Its  ofQclal  duties,  if  appealable,  would  be 
subject  to  be  suspended  by  writ  of  superse- 
deas. Section  21,  art  0,  Const.  It  seems  not 
to  have  been  intended  to  permit  such  orders 
to  be  appealed  from  and  superseded.  Such 
seems  also  to  be  tbe  rule  in  other  states 
having  similar  provisions,  even  going  to  tbe 
extent  of  not  permitting  appeals  from  any 
administrative  order  of  the  commission. 
Minn.  &  St  L.  Ry.  Co.  v.  Railroad  Com„  44 
Minn.  336,  46  X.  W.  S59:  Grand  Rapids  & 
Ind.  R.  Co.  et  al.  v.  R.  Com.  of  Ind.,  38  Ind. 
App.  667,  78  N.  E.  3S8. 

The  motion  to  dismlas  the  appeal  1«  bub- 
tained.  All  tbe  Jnstices  concur. 


ATCHISON,  T.  &  &  F.  RT.  CO.  v.  STATE. 
(Supreme  Court  of  Oklahoma.   Jon.  10,  1911^ 

Railroads  (|  226*) — Obdebs  —  Evidence  to 

SnSTAIIT. 

When  tbe  Corporation  Gommiii^on  does  not 
&le  with  the  record  of  tbe  case  a  written  state- 
ment of  the  reasons  upon  wfaidt  an  order  ap- 
pealed from  is  tnaed,  as  required  by  section  ^ 
art  9.  of  the  Constitution,  and  such  order  is 
entirely  unsupported  by  any  evidence,  it  must 
be  set  aside. 

[Dd.  Xote.— For  other  cases,  see  Railroads, 
Dec.  T>.£.  I  226.*] 

Appeal  from  the  Coiporatltm  Oommlssion. 

From  final  order  No.  355,  upon  proposed 
order  No.  70,  of  tbe  Corporation  Commission, 
the  Atchison,  Tc^eka  &  Santa  F6  Railway 
Company  aK>eals.  Reversed. 

C  O.  Bloke,  J.  R.  Cottius^am,  &  T.  Bled- 
soe. C.  L.  Ja<^n,  L.  P.  Miles,  R.  A.  Klein- 
Schmidt,  C  B.  Warner,  and  Edgar  A.  De 
Meul^,  for  appellant  Charles  West,  Atty. 
Gen.,  and  E.  O.  Spilman,  Asst  Atty.  Geo., 
for  the  State. 

KANE.  J.  This  is  an  appeal  from  an  or- 
der of  the  Corporation  Commission  in  rela- 
tion to  handling  passengers  by  the  railways 
operating  within  the  state.  The  order  was 
entered  after  hearing,  on  notice  by  publica- 
tion of  the  intention  of  the  Corporation  Com- 
mission to  do  so  having  been  given  as  re- 
quired by  law.  On  the  day  stated  in  the  no- 
tice the  Atchison,  Toi>eka  &  Santa  F6  Ball- 
way  Company,  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company,  the  Ft  Smith  &  West- 
em  Railway  Company,  the  St  Loals,  El  Reno 
&  Western  Railway  Company,  and  the  Mid- 
land Valley  Railroad  Company,  appeared  and 
objected  to  the  Issuance  of  tbe  order,  upon 
the  ground  that  it  would  impose  an  unrea- 
sonable and  unnecessary  burden  npon  them, 
and  will  not  serve  any  useful  purpose  as  a 
convenience  for  the  traveling  public.  The 
railway  companies  also  contended  that  tbe 
burden  rested  upon  the  Commission  to  sbov 
tbe  reasonableness  of  the  order,  which  coo- 
teutlon  was  ovemUed,  whereupon  they  ex- 
amined as  a  witness  W.  T.  Tyler,  general  su- 
perintendent of  Uie  St  Louis  &  San  Fran- 
cisco Railroad  Company,  who  bad  held  tbat 
position  for  nearly  4  years,  and  had  between 
26  and  27  years'  experience  In  railroad  serr- 
Ice  as  messenger,  telegraph  operator,  train 
dispatcher,  brakeman,  conductor,  yardmosta, 
trainmaster,  superintendent,  and  goieral  su- 
perintendent His  testimony  was  to  tbe  ef- 
fect tbat  the  order  would  result  in  a  great 
deal  of  confusion  in  the  handling  of  passen- 
gers ;  that  the  practice  of  cq^enlng  <me  door 
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St  one  nd  of  each  car  was  adopted  after  it 
liad  been  tliown  by  eiperiraice  that  It  would 
better  protect  paasencm  In  getting  on  and 
off  trains;  tliat  it  wables  fbose  In  charge 
o{  trains — braketnen  or  porters  or  conductors 
— to  know  whether  passengers  are  getting  on 
and  off  the  right  trains;  that  if  both  ends 
and  passNigm  axe  allowed  to  get  in 
Bofwhere,  there  would  be  a  great  deal  of 
confusion  in  the  car  and  more  on  the  plat- 
form; that  a  considerate  percentage  of  pas- 
sengers trsTellng,  especially  locally,  are  not 
accustomed  to  travtilng  a  great  deal  and  fre- 
quently take  the  wrong  train,  and  sometimes 
tb^  do  so  in  spite  of  the  efforts  of  the  rail- 
way people  to  prevent  it  If  both  ends  are 
open,  greater  opportunity  Is  offered  for 
tbleTes  stealing  baggage,  etc.  A  certain  num- 
ber of  passengers  can  be  pot  off  and  on  by 
opening  one  end  of  the  coach  in  just  as 
short  a  time  as  by  opening  both  ends,  same 
being  accomplished  by  reason  of  there  being 
less  confusion;  passengers  form  In  line  and 
follow  each  other;  after  all  are  out,  others 
file  In.  Often  at  depots  there  are  people  to 
meet  their  friends  who  are  Infirm,  or  chil- 
dren traveling  alone.  It  Is  an  advantage  to 
them  to  be  required  to  alight  at  one  place, 
so  that  tbeir  friends  may  meet  them  more 
conveniently;  that  a  large  portion  of  the  pas- 
sengers are  Infirm  and  need  assistance  to  get 
off  and  on.  Impossible  to  tell  when  all  pas- 
ECDgers  have  gotten  off ;  opening  and  closing 
exits  would  take  some  time;  would  have  to 
begin  some  distance  from  station,  and  pas- 
sengers attempting  to  walk  from  car  to  car, 
crowding  on  platform  preparatory  to  getting 
off,  likely  to  fall  off.  Find  It  necessary  to 
keep  vestibules  closed  until  trains  about  to 
stop,  and  when  open,  to  keep  guards  at  doors 
to  prevent  people  from  falling  out;  that  pas- 
sengers are  usually  loaded  before  baggage 
can  be  handled,  and  delays  occasioned  by 
handling  baggage  Insures  aufilclent  time  for 
passengers  to  be  safely  loaded  and  unloaded. 
Practical  results  of  rule  In  force  have  Inured 
to  better  protection,  comfort,  and  convenience 
of  passengera  Mr.  W.  K.  Hotter,  division  su- 
perintendent of  the  Atchison,  Topeka  &  San- 
ta F4  Railway  Company,  and  Mr.  H.  M.  Hal- 
loed division  superintendent  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company, 
each  long  experienced  railroad  men,  corrobo- 
rated Mr.  Tyler.  There  was  no  evidence  In- 
troduced or  offered  upon  behalf  of  the  Com- 
mission. Upon  the  close  of  said  hearing  the 
Corporation  Commission  took  said  proposed 
order  No.  70  under  advisement,  and  thereaft- 
er, after  having  duly  considered  the  evidence 
adduced  and  the  objections  to  said  proposed 
order,  they  Issued,  as  a  r^ult  of  said  hearing, 
final  order  No,  355,  which  Is  in  substance  as 
Tollows:  All  railways  and  railroads  operat- 
ing and  doing  business  in  the  state  of  Okla- 
homa shall  open,  for  the  use  of  passengers 
desiring  to  get  on  or  oft  passenger  trains 
la  this  state,  exits  on  all '  coaches  on  side 
next  to  dqpot  In  towns  of  more  than  8,000  in- 


habitants; and  said  companies  shall  open, 
for  the  accommodation  of  passengers  desir- 
ing to  get  on  or  off  trains  in  the  state  of 
Oklahoma,  at  least  one  exit  on  eadi  coach  on 
side  next  to  depot  at  towns  of  lees  than  8.000. 

To  rerme  this  order,  this  proceeding  in 
error  was  commenced.  The  record  before  us 
contains  a  copy  of  the  notice  of  the  pro- 
posed order,  the  evidence  adduced  in  support 
of  the  objections  thereto,  motion  for  a  new 
trial,  the  order  overmilng  the  same,  order 
allowing  time  to  make  and  sorre  a  case,  ap- 
plication for  supersedeas,  order  allowing  su- 
persedeas, and  a  copy  of  the  order  appealed 
from.  The  certificate  to  the  case-made  states 
that  It  contains  all  the  evidence  Introduced 
In  and  about  the  hearing  of  the  proposed  or- 
der No.  70  before  the  Corporation  Commis- 
sion of  the  state  of  Oklahoma.  Section  22  of 
article  9  of  the  Constitution  provides,  In 
part,  that:  "The  Commission  shall,  whenever 
an  appeal  Is  taken  therefrom,  file  with  the 
record  of  the  case,  and  as  a  part  thereof  a 
written  statement  of  the  reasons  upon  which 
the  action  appealed  from  was  based  and 
such  statement  shall  be  read  and  considered 
by  the  Supreme  Court,  upon  disposing  the 
appeal." 

This  provision  has  not  been  compiled  with 
by  the  Commission.  In  a  case  like  this, 
where  the  evidence  tends  to  establish  the  un- 
reasonablenras  of  the  order  entered  by  the 
Commission,  this  provision  ought  to  bfe  strict- 
ly followed.  The  Commission,  no  doubt,  had 
reasons  which  to  them  seemed  sufficient  to 
support  their  action,  and  If  they  were  before 
this  court  they  might  also  appear  snfficlent  to 
It;  but,  without  the  aid  of  these  reasons  and 
the  written  statement  required  by  the  Consti- 
tution, we  have  no  substantial  basis  to  ap- 
prove the  order  appealed  from.  Courts  are 
not  permitted  to  disregard  the  uncontradict- 
ed evidence  of  competent,  unlmpeached  wit- 
nesses. If  an  order  requires  evidence  to  sup- 
port It,  and  all  the  evidence  Introduced  Is  to 
the  effect  that  the  order  is  unreasonable  and 
ought  not  to  be  made.  It  seems  axiomatic  to 
say  It  would  be  error  to  enter  It.  The  Attor- 
ney General  contends  that  the  courts  ought 
to  take  judicial  notice  of  the  fact  that  this 
order  requires  reasonable  facilities  or  con- 
veniences, and  that  this  notice  is  superior 
to  and  displaces  evidence,  inasmuch  as  It 
stands  proved.  We  cannot  agree  with  the 
Attorney  General.  We  think  the  rule  appli- 
cable to  the  case  at  bar  Is  correctly  stated  In 
C,  K.  I.  &  P.  Ry.  Co.  V.  State,  24  Okl.  370, 
103  Pac.  617,  24  L.  R.  A  (N.  S.)  393,  as  fol- 
lows: "The  prima  facie  presumption  of  cor- 
rectness (section  22,  art  9,  Const)  applies 
to  the  facts  found,  and  when  there  Is  no 
finding  by  the  Commission  on  a  necessary 
point,  and  the  evidence  In  the  record  Is  In- 
definite and  unsatisfactory,  on  review  here 
such  order  will  not  be  sustained." 

The  uncontradicted  evidence  of  men  who 
have  practically  spent  a  lifetime  In  the  par- 
tlcolar  character  of  serrlce  involved  herein 
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is  to  tiie  effect  Uiat  the  method  of  handling 
paBsengen  now  In  To^e  by  the  Tarfous  rail- 
roads of  the  state  Is  the  result  of  experience ; 
that  this  en;>erleDce  teaches  that  It  Is  much 
better  and  safer  and  more  convwient  for 
the  traveling  public  than  that  promulgated 
by  the  Commlssltm.  Mo  one  has  said  to  the 
contrary,  not  even  a  single  witness  appear- 
ing in  support  of  the  proposed  order.  It 
must  be  held  to  be  unreasonable.  The  order 
of  the  Corporation  Oommtsslon  la  rerened. 

DUNN,  C  and  TURNER  and  WIIj- 
LTAMS,  jj,,  concar.  HAYES,  not  poT- 
tidpatlng. 


8TATB  ex  reL  STANDETEM  et  aL  v. 
ARMSTRONG  et  aL 
(Supreme  Court  of  Oklahoma.   Jan.  1911.) 

(Svllabitt  bv  tAfl  Court.; 

Injunction  (f  76*)— Rkbtuutt  of  Ds  Faoio 

County  Officebs. 

Where  the  object  of  the  petition  In  an 
original  proceeding  in  this  court  is  to  secure 
an  ancillary  Injunction  to  restrain  defendants, 
claiming  to  be  the  officers  of  S.  county,  newly 
Created  out  of  parts  of  K.  and  G.  counties  by 
virtue  of  an  election  held  pursuant  to  article 
17,  i  4,  o£  the  Constitution  and  an  act  approv- 
ed April  24,  1008  (page  275,  Session  Laws  of 
Oklahoma  1907-06),  providing  for  the  creation 
of  new  counties  and  the  election  of  officers 
therefor,  said  county  being  later  proclaimed  by 
the  QoTemor  as  created  and  existing,  from  de- 
manding or  receiving  from  the  officers  of  K. 
county  any  of  the  boiAs,  records,  tax  rolls,  or 
transcripts  thereof,  or  any  moneys  or  proper- 
ties of  K.  county,  claimed  by  them  to  t>e  the 
property  of  S.  county,  pending  certain  quo  war- 
ranto proceedings  agunst  them  in  the  district 
court!  of  K.  and  C  counties  to  test  the  valid- 
ity of  the  organiiatlon  of  S.  connty  and  their 
election  on  the  grounds  of  fraud  and  Illegality 
(specifically  set  forth).  Held  tbet^  assuming 
this  court  to  be  vested  with  original  jurisdiction 
to  Issue  the  writ  in  virtue  of  an  act  approved 
April  10,  1008  (Session  Laws  of  Oklahoma, 
1907-06,  p.  280).  It  appearing  from  the  facts 
set  forth  in  the  petition  that  the  evidence  of 
said  organisation  was  fair  on  its  face,  and  the 
Governor  was  without  notice  of  the  fraud  and 
illegality  charged,  at  the  time  of  his  proclama- 
tion, defendants  are  de  facto  officers  of  the  de 
facto  county  of  S.,  and,  as  the  acts  sought  to 
be  enjoined  are  part  of  their  official  dutieo,  a 
demnrres  to  the  petition  is  sustained. 

[Ed.  Note.--For  other  cases,  see  Injunction, 
Dec.  Dig.  i  76.*] 

Action  by  the  State,  on  the  relation  of  H. 
L.  Standeven,  County  Attorney  of  Kiowa 
County,  and  others  against  J.  B.  Armstrong 
and  others.  Dismissed. 

H.  L.  Standeven,  Connty  Atty.  of  Kiowa 
Connty,  and  J.  A.  Fain,  County  Atty.  of 
Comanche  County,  for  plaintiffs.  E.  V.  Rake- 
straw,  Glddlngs  &  GIddiugs  and  Moss,  Turn- 
er &  Mclnuls,  for  defendants. 

TURNER,  C.  J.  This  Is  an  original  pro- 
ceeding commenced  in  this  court  September 
30,  1910,  on  behalf  of  the  state  of  Oklahoma 


by  B.  L.  Standeven,  county  attorn^,  relator, 
and  the  board  of  county  commisslonera  of 
Kiowa  county,  against  J.  B.  Armstrons,  C 
E.  Bull,  and  J.  W.  Wilcox,  claiming  to  bold 
the  office  of  county  commlaaioners,  and  the 
other  defendants  (Calming  to  be  the  remain- 
Ing  officers  of  Swanson  county  (aald  county 
being  newly  created  out  of  parts  of  Kiowa 
and  Comanche  counties  pursuant  to  art.  17, 
S  4,  of  the  Constitution,  and  chapter  26.  ait. 

1,  I  1,  Session  Laws  of  Oklahoma  190T-0S)* 
to  enjoin  said  officers,  their  agents  and  serv- 
ants, from  demanding  or  receiving  from  the 
office  of  Kiowa  connty  any  of  the  books, 
records,  tax  nAls,  or  transcript  thereof,  or 
taxj  moneys  or  propertlra  of  Kiowa  county^ 
claimed  by  them  to  be  the  property  of  said 
Swanson  connty,  pending  the  determination 
of  an  original  action  In  qno  wa^rant<^ 
brought  against  them  by  the  atate  on  relation 
of  said  Standeven,  county  attorney  of  Kiowa 
county,  in  the  district  court  for  the  Seven- 
teenth judicial  district  of  the  state  In  Kiowa 
county,  on  September  28,  1010,  and  pending 
a  similar  action  brought  against  them  by  the 
state  on  relation  of  J.  A.  Fain,  connty  at- 
torney of  Comanche  county,  tn  the  district 
court  for  the  Sixteenth  Judicial  district  In 
Comanche  county,  on  September  20,  1910, 
In  which  said  actions  It  is  alleged.  In  effect, 
among  other  things,  that  the  creation  of  said 
county  was  void  for  fraad  and  Illegality  In 
the  organization  thereof  (setting  forth  tbe 
same  specifically),  as  was  also  the  election 
held  May  20, 1910,  pursuant  to  the  proclama- 
tion of  the  Governor,  by  virtue  of  which 
they  claim  to  bold  their  respectlTe  offices,  of 
all  of  which  the  Governor  was  without  no- 
tice when,  on  August  12,  1010.  he  Issued  his 
proclamation  proclaiming  the  creation  and 
existence  of  the  eald  county  of  Swanson  and 
named  Moimtain  Park  as  tbe  county  seat 
thereof. 

After  the  temporary  writ  bad  rtin,  de- 
fendants appeared  and  demurred  to  the  peti- 
tion. In  support  of  our  jurisdiction  to  en- 
tertain this  proceediug,  plaintiffs  dte  article 

2,  c.  26,  p.  280,  Session  Laws  1907-08.  wblch 
reads:  "Section  1.  Original  and  exclusive 
jurisdiction  Is  hereby  conferred  upon  the 
Supreme  Court  to  hear  and  determine  any 
action  that  may  be  brought  for  the  purpose 
of  equitably  dividing  and  distributing  the 
property  assets  and  UabUitlea  derived  through 
the  process  of  taxation,  bonds,  warrants  or 
other  evidences  of  indebtedness,  of  any  coun- 
ty formerly  existing  In  tbe  territory  of  Okla- 
homa, between  Such  county  and  any  new 
county  or  counties  created  in  whole  or  In 
part  of  the  territory  of  such  county,  and  for 
the  purpose  of  rendering  and  enforcing  com- 
plete justice  In  any  such  action,  the  Supreme 
Court  shall  have  tiie  power  to  make  and  ren- 
der all  necessary  orders,  judgments  and  de- 
crees, and  to  issue  and  enforce  all  necessary 
process,  mesne  and  final.   Provided,  that  the 
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Supreme  Court  shall  hare  exduaive  original 
Jurisdiction  of  all  actions  Involving  the  cus- 
tody of»  or  the  r^ht  to  transcribe,  the  tax 
rolls  or  other  records  of  any  snch  county  or 
counties,  and  the  ownership  and  distribution 
of  tbe  taxes  assessed  and  collectible  there- 
in ;  and  provided  further,  that,  for  the  pur- 
pose of  hearing  and  rec^vlng  evidence  and 
reporting  findings  of  law  and  fact,  the  Su- 
preme Court  may  appoint  a  special  master  In 
cbancery  in  such  case." 

In  support  of  their  demurrer,  defendants 
contend,  In  effect,  that  they  are  de  facto 
officers  ot  tiie  de  facto  county  of  Swanson, 
and  as  such  have  a  vested  right  to  discharge 
the  duties  of  their  respective  offices  until 
ousted  therefrom.  If  at  all,  by  saW  proceed- 
ings pending;  that  tbe  acts  sought  to  be 
restrained  are  among  those  duties  (which  Is 
not  serioasly  controverted),  and  for  that  rea- 
son Injunction  will  not  lie  and  this  order 
tboDld  be  dissolved. 

Aesamlng,  but  not  deciding,  that,  under  the 
provisions  of  the  act  cited,  we  have  original 
Jurisdiction  to  Issue  this  andiUary  writ,  the 
point  is  well  taken.  Without  stopping  to  de- 
fine the  duties  of  the  respective  defendants, 
WOson's  Statutes  of  Oklahoma  1903,  9  1436, 
provides  in  effect,  that  every  county  commis- 
sioner who  shall  violate  any  provision  of  law 
or  fail  to  perform  any  duty  required  of  him 
by  law  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction,  shall  be  fined  not  less  than 
^  nor  more  than  $1,000,  or  imprisoned  In 
tlie  county  jail  for  a  certain  time,  or  both 
floed  and  Imprisoned. 

Article  1,  c.  74,  p.  (5SS,  Session  Laws  of 
Oklahoma  1907-08,  provides: 

"Section  1.  That  the  board  of  county  com- 
miesioners  of  any  county  or  counties,  created 
la  whole  or  in  part  of  any  county  or  counties 
of  the  territory  of  Oklahoma,  or  to  which 
territory  taken  from  any  other  county  may 
bare  been  attached,  are  hereby  authorized 
and  empowered  to  demand  and  secure  the 
original  tax  rolls,  or  a  duly  authenticated 
copy  of  the  same,  as  herein  provided,  of  all 
the  property  situated  in  all  new  counties  for- 
merly a  part  of  the  old  counties,  and  to  copy 
or  transcribe,  or  to  make  contracts  to  procure 
copies  or  transcripts  in  substantial  record 
books,  such  as  are  required  for  said  instru- 
ments, the  same  to  be  furnished  by  said 
counties  80  transcribing  or  copying  the  same, 
at  a  rate  not  to  exceed  five  cents  per  folio, 
of  the  records,  and  government  field  notes 
of  any  county  so  divided,  or  from  which 
territory  may  have  been  taken,  necessary 
to  complete  the  records  of  any  such  county  or 
territory  so  affected.   •   •  • 

"Sec  2.  It  is  hereby  made  the  duty  of  any 
ofBcer  or  pawn  having  possession  or  control 
of  any  record  book,  paper,  tax  roll,  assess- 
nKDt  or  any  other  flies  or  matter  of  record, 
or  any  portion  of  same  so  required  to  be 
copied  or  transcribed,  as  contemplated  by 
tUs  act,  to  produce  and  exhibit  all  records, 
books,  papers,  tax  rolls,  assessments,  and  any 


other  flies  or  matter  of  record  in  his  posses- 
sion, custody,  or  control,  and  to  permit  and 
facilitate  the  copying  or  transcribing  of  any 
such  records,  book,  paper,  tax  roll,  assess- 
ment, and  any  other  file  or  matter  of  record, 
or  other  evidence  of  any  record  or  any  por- 
tion thereof,  when  requested  by  the  board  of 
county  commissioners  or  any  one  authorized 
by  them  to  make  such  copies  or  transcripts." 

Section  3  provides,  in  effect,  that  any  per- 
son, having  in  his  possession  any  of  tbe  rec- 
ords authorized  to  be  copied  as  contemplated 
by  this  act,  who  shall  fall,  n^lect,  or  refuse, 
or  In  any  manner  binder  or  delay  the  work, 
after  demand  shall  have  been  made  for  per- 
mission so  to  do  as  provided,  or  shall  de< 
atroy,  conceal  or  remove  any  such  record, 
shall  be  guilt?  of  a  felony. 

It  was,  therefore,  the  statutory  duty  of  the 
defendant  county  commissioners  to  perform 
the  acts  sought  to  be  enjoined;  that  Is,  if 
the  defendants  were,  under  the  allegations  of 
the  petition,  de  facto  offlcers  of  a  de  facto 
county.  Such  was  Swanson  county  after  the 
Governor  proclaimed  Its  creation  and  exist- 
ence on  the  evidence  of  Its  organization  be- 
fore blm  fair  on  its  face,  for  the  reason  that 
the  same  then  existed  aa  a  bounty  organisa- 
tion under  color  of  law. 

In  Snider  Sons'  Co.  v.  Troy,  81  Ala.  224, 
8  South.  658,  11  L.  R.*  A.  B15,  24  Am.  St 
Rep.  887,  a  de  facto  corporation  Is  said  to 
exist:  •  •  when,  from  Irregularity  or 
defect  In  its  organization  or  Constitution,  or 
from  some  omission  to  comply  with  the  con- 
ditions precedent,  a  corporation  de  Jure  Is 
not  created,  but  there  has  been  a  colorable 
compliance  with  the  requirements  of  some 
law  under  which  an  association  might  be 
lawfully  Incorporated  for  the  purposes  and 
powers  assumed,  and  a  user  of  the  rights 
claimed  to  be  conferred  by  law ;  or,  in  other 
words,  when  there  Is  an  organisation  with 
color  of  law  and  an  exardae  of  corporate 
rights  and  franchises." 

Merchants*  Nat.  Bank  v.  McElnney  et  al., 
2  S.  D.  106,  48  N.  W.  841,  turned  upon  the 
question  of  whether  Douglas  county  was  a 
de  facto  organization  at  the  time  it  Issued 
certain  warrants.  There,  as  here,  fraud  and 
ill^allty  in  its  organization  was  charged. 
Tbe  court  in  the  syllabus  said:  "Under  and 
by  the  virtue  of  the  provisions  of  chapter  21, 
Code  1877,  the  Governor  of  the  late  territory 
of  Dakota  proceeded  to  organize  the  unor- 
ganized county  of  Douglas,  by  appointing 
three  county  oommissloners  therefor,  as  piro- 
vided  in  said  act,  upon  a  petition  presented 
to  blm  purporting  to  be  signed  by  the  voters 
of  said  county,  but  which  contained  the 
□ames  of  persons  signed  thereto  without  their 
knowledge,  and  when  there  were  not  to  ex- 
ceed 20  voters  in  said  county.  But  there 
Is  not  shown  by  the  record  that  the  Gov- 
ernor had  any  knowledge  that  any  name 
upon  tbe  petition  was  not  genuine,  or  that 
there  were  not  the  required  number  of  Toters 
In  said  county.   Held,  that  tbe  commlaiitoiir 
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era  so  appointed  were  de  facto  commissioD- 
ers,  and  they  having  appointed  tike  other 
conntr  officers  of  said  county,  the  organiza- 
tion was,  at  least,  a  de  facto  count;  organl- 
«aOon." 

The  holding  seems  to  have  been  bottomed 
on  State  t.  Pawnee  Co..  12  Kan.  426;  State 
T.  Ford  Co.,  12  Kan.  441 ;  State  v.  StevenB, 
21  Kan.  210;  State  t.  SUlon,  21  Kan.  207; 
Comanche  Co.  t.  Lewis,  133  U.  S.  198,  10 
Sup.  Ct  286,  33  L.  Ed.  604. 

State  T.  Pawnee  Co.,  supra,  was  In  the 
nature  of  quo  warranto  to  test  the  validity 
of  the  organization  of  said  county  A  demur- 
rer to  the  answer  was  carried  back  to  the 
petition,  alleging  fraud  and  Ulegallt?  In  said 
organization,  and  sustained.  On  this  point 
the  court  said:  "The  county  of  Pawnee  was 
established  In  1868.  Gen.  St  1868,  p.  243, 
c.  24,  S  S7.  During  the  months  of  September, 
October,  and  November,  In  the  year  1872,  an 
attempt  was  made  to  organize  said  county 
under  the  then  existing  laws  of  Kansas. 
Gen.  St  1868,  p.  249,  c.  24,  Laws  1872,  p.  243. 
A  de  facto  organization  was  effected,  with  a 
full  set  of  county  officers,  and  with  all  the 
paraphernalia  of  a  legally  organized  county. 
On  November  4,  1872,  the  Governor  pro- 
claimed that  the  county  was  fuUy  organized. 
From  that  time  up  to  the  present  it  has  exer- 
cised all  the  powers  and  duties  of  a  legally 
organized  county.  On  March  4,  1873,  while 
said  county  bad  a  de  facto  existence  as  an 
organized  county,  the  Legislature  recognized 
Its  organized  existence.  *  *  • " 

In  State  v.  Stevens,  supra,  the  court  said 
that,  although  the  records  of  organization  of 
August  20,  1873,  upon  which  the  GovemoT  Is- 
sued his  proclamation  September  1,  1873, 
were  fair  on  their  face  but  were  "the  refuge 
of  lies  and  the  hiding  place  of  falsehoods," 
yet  a  de  &cto  county  organization  therein 
existed  up  to  January  10,  1874,  the  date  of 
its  legislative  recognition — citing  In  the  syl- 
labus State  T.  Pawnee  Co.,  supra ;  State  v. 
Harper  Co.,  84  Kan.  804.  8  Pac.  417.  In  that 
case  the  court  said:  "It  Is  claimed,  however, 
that  the  organization  of  Harper  county  In 
1873  was  fraudulent;  but  even  If  It  was,  it  Is 
still  a  de  facto  organization,  and  the  Legisla- 
ture of  1874  ratified  and  confirmed  such  or- 
ganization. Laws  1874,  c  77,  i  28 ;  State  ex 
rel.  V.  Stevens.  21  Kan.  2ia" 

County  Commissioners  of  Comanche  Coun- 
ty V.  Lewlb,  supra,  was  a  suit  on  some  cou- 
pons  attached  to  certain  bridge  and  court- 
house bonds.  The  defense  was  that  at  the 
time  of  the  Issue  of  said  bonds,  there  was  no 
county  organization,  no  corporate  entity  ca- 
pable of  contracting.  On  this  point  the  court 
said:  "In  the  fall  of  1873  proceedings  loolt- 
ing  to  the  organization  of  Comanche  coun- 
ty were  had,  which  were  In  form  In  full  com- 
pliance with  the  requirements  of  section  1, 
above  quoted.  These  proceedings  closed,  as 
required,  with  the  proclamation  of  the  Gov- 
ernor, and  upon  the  face  of  the  papers  was 
presented  a  clear  case  of  a  regular  and  valid 


organization.  But  while  these  proceedings 
were  regular  on  their  face,  the  agreed  state- 
ment of  facts  shows  that  "said  organization 
was  effected  solely  for  the  purposes  of  plun- 
der by  a  set  of  men  Intending  to  secure  a  de 
facto  organization  and  Issue  the  bonds  of 
said  county,  register  and  sell  them  to  distant 
purchasers  ignorant  of  the  facts  and  ^xicb 
the  schemers,  while  plundering  the  future  in- 
habitants and  taxpayers  of  the  county;  and 
upon  the  consummation  of  said  scheme.  In 
the  spring  or  early  summer  of  1872,  all  of 
said  schemers,  together  with  those  who  were 
the  de  facto  officers  of  the  said  county,  left 
said  county  and  never  returned,  and  said 
county  remained  with  said  organization  to- 
tally abandoned  until  in  February,  1SS5, 
when  said  county  was,  upon  memorial  pre- 
sented and  census  taken,  organized  as  In 
cases  of  unorganized  counties" — and  held  on 
those  facts  that  a  de  facto  organization  ex- 
isted, upon  which  legislative  recognition 
might  act,  and,  as  such  recognition  came  in 
the  shape  of  an  act  of  March  9,  1874,  the 
day  before  the  liondB  were  signed,  that  the 
county  was  llabl& 

And  so  It  may  be  stated  generally,  as  was 
said  by  the  court  In  State  v.  Bailey,  106 
Minn.  138.  118  N.  W.  676,  19  L.  B.  A  (N.  S.) 
776,  130  Am.  St  Bep.  S92:  "A  municipal 
corporation,  although  not  legally  organized, 
Is  still  a  de  facto  corporation.  State  v.  Dis- 
trict Court  of  Bamsey  County,  90  Minn.  US, 
95  N.  W.  S91;  St.  Paul  Gas  Light  Co.  v.  Vil- 
lage of  Sandstone,  73  Minn.  225,  75  N.  W. 
1050;  1  Dillon  on  Municipal  Corporations 
(4th  m.)  43;  Cooley's  ConsUtutlonal  Limi- 
tations (7th  Ed.)  363  ;  20  Am.  &  Eng.  Ency. 
of  Law  (Jia  Ed.)  1135 ;  Speer  v.  Board  of  Co. 
Com'rs  of  Kearney  County.  88  Fed.  749,  32 
C.  C.  A.  101 ;  City  of  Omaha  v.  City  of  South 
Omaha,  31  Neb.  878,  47  N.  W.  1113;  Miller 
v.  Perris  Irr.  DIst  (C.  C.)  85  Fed.  693." 

We  are,  therefore,  of  opinion  that  after  the 
proclamation  of  the  Governor  the  county  of 
Swanson  was.  and  Is  a  de  facto  county,  and 
will  so  remain  until  otherwise  adjudged  by 
the  courts.  State  ex  rel.  Bagan  r.  District 
Court  et  al.,  90  Minn.  118,  95  N.  W.  591. 

From  what  we  have  Just  decided,  the  ex- 
istence of  defendants  as  de  facto  officers  of 
said  de  facto  county  follows,  for,  as  was  said 
by  the  court  in  State  v.  Bailey,  supra:  "Lexi- 
cally, if  a  corporation  has  only  a  de  facto 
existence,  the  offices  created  by  the  act  or 
proceeding  creating  It  can  have  no  superior 
1^1  quality.  Tbey  necessarily  must  be  de 
facto,  for  tiiere  can  be  no  de  Jure  office  of 
a  municipal  corporation  existing  only  In 
theory,  and  the  Incumbents  thereof  manifest- 
ly are  de  facto  officers  of  a  de  facto  corpora- 
tion." To  the  same  effect  see  Merchants' 
Nat  Bank  t.  McE^lnney*  supra,  and  tbe  au- 
thorities there  dted. 

Have,  then,  defendants  as  officers  de  facto 
of  Swanson  county,  a  vested  right  to  dl» 
charge  the  duties  of  their  offices,  until  oust- 
ed, to  the  extoit  that  they  cannot  be  Inters 
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Hall,  Petitioner,  v.  Superior  Ctourt  of  Shas- 
ta Co.,  63  CaL  174,  was  certiorari  to  review 
tbe  proceedings  of  that  court  wherein  on  a 
petition  of  Hopping,  as  sherUT  and  ex  officio 
tax  collector  of  that  county,  the  newly  elect- 
ed Incnmbent,  the  court  had  ordered  said 
Hull  and  another  to  turn  over  to  him  the 
books  and  papers  belonging  to  that  office. 
Speaking  of  an  objection  to  his  bond  and 
bis  consequent  right  to  said  property,  the 
court  said:  "Prima  fade,  however,  the  bonds 
under  which  he  qualified  were  sufficient.  Be- 
ing snfficlent.  his  right  to  the  office  and  Its 
incidents  was  unquestionable.  But  even  If 
tbe  bonds  were  Insufficient,  thati  clrcum- 
tUnce  would  merely  affect  his  right  to  the 
office;  it  would  not  touch  the  question  of 
bis  hicombency.  Being  the  actual  incumbent 
of  the  office,  he  was  in  possession  under  color 
of  right;  he  was  at  least  a  de  facto  officer, 
and  had  a  rested  right  to  act  as  such  until 
falB  right  was  questioned  by  some  one  In  a 
proper  proceeding  for  that  purpose." 

If  the  right  to  the  books  and  papers  In 
that  case  was  vested  In  the  de  facto  officers, 
a  fortiori  it  must  be  here  where,  as  we  have 
pointed  out,  such  severe  penalties  are  im- 
pfBfA  on  a  failure  to  pursue  or  on  a  with- 
holding of,  that  right 

Bat  spealdng  still  more  directly  to  the 
point,  Mr.  Justice  Dillon,  In  Cochran  et  al. 
v.  Mcaeary,  Mayor,  22  Iowa,  75,  said:  "Un- 
less the  law  is  altered  by  our  statute,  It  Is 
perfectly  well  settled  that  questions  of  this 
diaracter  cannot  be  tried  and  decided  in  any 
collateral  or  Indirect  proceeding,  as,  for  ex- 
ample, by  a  bill  to  enjoin.  And  the  court 
of  chancery  goes  so  far  as  to  hold  that  it 
will  not  Interfere  before  a  trial  at  law,  In 
favor  even  of  an  officer  de  Jure  against  an 
111^^  claimant,  by  enjoining  tbe  latter  from 
exercising  the  functions  of  the  office.  Upon 
this  subject  the  authorities  speak  a  uniform 
language.  Tappan  t.  Gray,  7  Hill  (N.  Y.) 
259.  affirming  a.  c..  9  Paige  (N.  T.)  507; 
MarUe  v.  Wright,  13  Ind.  648 ;  Hullman  v. 
N<Micomp,  6  Ohio  St  238 ;  People  v.  Cook,  8 
N.  T.  67  [69  Am.  Dec.  461],  affirming  s.  c, 
14  Barb.  (N.  Y.)  259;  Lewis  t.  OUver,  4  Abb. 
Pnic,  [N.  Y.]  121 ;  Mayor  t.  Conover  [6  Abb. 
Prat  (N.  Y.)]  171;  Conover*a  Case  [6  Abb. 
Prat  (N.  Y.)]  78;  Mosley  v.  Alston,  1  Phil- 
lips, 790;  Fobs  r.  Harbottle,  2  Hare,  492; 
Pea  body  v.  Flint  6  Allen  (Mass.)  52;  Lord 
T.  Governor,  etc.,  2  PhiU.  740;  Hagner  v. 
Beyberger,  7  Watts  A  S.  (Pa.)  104  [42  Am. 
Dec.  220];  People  v.  Carpenter,  24  N.  Y.  86; 
People  T.  Draper,  16  N.  Y.  532;  Mlckles  v. 
Rochester  Cit?  Bank,  11  Paige  (N.  Y.)  118 
(42  Am.  Dec.  103]  • "  And  this  for 

nasona,  as  we  take  It  of  public  policy,  as  an 
exercise  of  such  power  by  the  courts  might 
block  the  due  administration  of  public  affairs. 

Ford  T.  Farmer  et  al.,  9  Humph.  (Tenn.) 
152,  was  a  bill  in  chancery  by  a  resident  of 
that  put  of  Hancock  coonty  taken  from 


Hawkins  county  against  the  commissioners 
appointed  by  act  of  the  Legislature  to  or- 
ganize Hancock  county.  The  object  of  the 
bill  was  to  prevent  tbe  organization,  and  It 
prayed  that  said  «onunlssloners  be  enjoined 
from  proceeding  further  to  organize  the 
same,  and  that  the  sheriff,  clerk,  and  other 
officers  elected  therein  be  enjoined  from  the 
execution  of  their  rei^ectlve  functions.  The 
answer  to  the  bill  set  up,  among  other  de- 
fenses. In  effect,  that  prior  to  the  filing  of 
the  bill  said  county  had  already  been  organ- 
ized by  said  commissioners ;  that  their  func- 
tions were  at  an  end ;  that  a  full  comple- 
ment of  officers  Iiad  been  elected  therein,  and 
the  county  machinery  put  In  operation. 
There  was  a  decree  for  plaintiff.  In  effect, 
that  for  certain  reasons,  said  county  was  un- 
constitutionally established,  and  defendants 
perpetually  "enjoined  from  the  organization 
of  the  county,"  and  the  same  declared  to  bo 
"unconstitutional  and  void."  On  appeal  the 
Supreme  Couri  held  not  so,  but  that  said 
county  had  already  been  organized  when  as- 
sailed by  the  bill;  that  after  such  organi- 
zation a  court  of  chancery  had  no  power  to 
abolish  it  or  restrain  Its  officers  from  execut- 
ing their  several  functions — and  reversed  the 
decree  of  the  chancellor  and  dismissed  the 
bill. 

State  T.  Durkee,  12  Kan.  308,  was  quo  war- 
ranto to  oust  de  facto  officers  of  Ellsworth 
county.  .  The  petition  was  entitled:  "The 
State  of  Kansas,  Plaintiff,  against  H.  J.  Cor- 
nell, Stlllman  Mann,  F.  A.  Ham,  m  W.  Dur- 
kee, W.  G.  Bastland,  Asa  Kinney,  J.  M.  Dun- 
lap,  Qeorge  A.  Landls,  F.  P.  Arbockle,  and 
B.  Pratt,  Defendants."  It  was  signed  by  P. 
T.  Pendleton,  county  attorney  of  Ellsworth 
county>  and  verified  by  another.  The  suit 
grew  out  of  an  election  for  the  permanent 
location  of  the  county  seat  and  the  election 
of  county  officers.  The  petition  alleged  that 
fraudulent  votes  were  cast  proposed  to  con- 
test the  election,  and  concluded  with  a  pray- 
er for  an  ancillary  remedy,  which  was  is- 
sued but  later  dissolved,  and  petitioners 
brought  error.  The  court  said:  "Probably  It 
would  be  fair  to  Infer  from  the  allegations 
of  said  petition  that  said  defendants  were 
and  are  the  said  county  officers  de  facto, 
and  that  they  also  daim  to  be  said  officers 
de  Jure.  This  is  our  Interpretation  of  the 
petition ;  and  with  this  interpretation,  the 
state,  on  the  relation  of  the  county  attorney, 
clearly  has  no  right  to  ask  that  the  said  of- 
ficers de  facto  shall  be  restrained  from  the 
exercise  of  the  duties  and  functions  of  their 
several  offices  pending  this  litigation.  People 
V.  Draper,  24  Bnrb.  (S.  Y.)  266;  Hartt  v. 
Harvey,  32  Barb.  (N.  Y.)  66;  Cochran  v. 
McCleary,  22  Iowa,  76;  Markle  v.  Wright 
13  Ind,  548 ;  Updegraff  v.  Crans,  47  Pa.*  103 ; 
Hil.  InJ.  446-449.  The  Interest  of  the  pub- 
lic requires  that  somebody  should  exercise 
the  duties  and  functions  of  the  various  of- 
fices pending  a  litigation  concerning  tbem^ 
and  no  one  baa  a  better  right  to  do  so  than 
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the  Tariooa  officers  de  facto  who  claim  to  be 
officers  de  Jure" — and  affirmed  the  order  of 
the  court  below  dlssolTlng  said  Injunction. 

We  are,  therefore,  of  opinion  that  plain- 
tiffs' petition  for  this  court's  ancillary  writ 
of  injunction  should  be  dellled.  It  la  so  or- 
dered, and  said  petititm  is  dismissed.  All  the 
Jnsticet  concur. 


BOARD  or  COM'Ra  OF  HARPER  COUNTY 
T.  BOARDS  OF  COM'RS  OF  WOOD- 
WARD, WOODS.  AND  ELLIS 
COUNTIES. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

1.  CouNTiKs  (i  ie»)— Division— ADJTJsncEiTT 
OF  Rights  akd  LiABiunEs—AssBTB. 

Money,  thou^rh  not  on  actaal  deposit  with 
the  fiscal  agent  for  a  county  at  the  oate  of  the 
creation  of  other  counties  from  part  of  ita 
territory,  having  been  deposited  with  him  so 
soon  thereafter  as  to  fairly  raise  the  presump- 
tion that  It  might  have  been  then  on  hand,  may 
be  considered  an  asset  subject  to  division. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  "H  12-15 ;  Dec  Dig.  {  16.*] 

2.  Co0KTiEa  (J  16*)— Division— A DJDBTiiKNT 
or  Rights  aitd  Liabilitieb  —  Cost  of 
Bbzdgbs. 

On  the  creation  of  new  counties  out  of 
part  of  the  county  of  W.,  part  of  the  cost  of  a 
bridge  a  mile  within  the  borders  of  the  remain- 
ing part  of  such  county  cannot  be  charged  to 
one  of  the  new  counties,  thooflA  the  traffic  over 
it  arises  principally  in  such  new  county. 

[Ed.  Note.~For  other  cases,  see  Counties, 
Cent.  Dig.  fiS  12-15 ;  Dec.  Dig.  {  16.*] 
8.  CoDHTiBS  (5  16*)— Division— A  DJU8TMKMT 

OF  RlQHTB  AND  LIABILITIES— ASSETS. 

On  creation  of  H.  and  E.  counties  out  of 
part  of  the  territory  of  W.  county,  the  money 

Kid  ont  by  H.  ana  E.  counties  for  transcrib- 
S  such  of  the  records  of  W.  county  as  be- 
longed to  them,  is  not  chargeable  to  W.  county 
as  an  asset,  to  be  divided  among  the  three,  H. 
and  E.  counties  bavins  sent  their  own  agents  to 
do  the  work,  and  paid  the  cost  thereof. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  Dig.  fl  12-16;  Dec.  Dig.  f  16.*] 

4.  Counties  (i  16*)— Division— Adjustment 
OF  Rights  and  Liabilities— Asseib. 

The  value  of  the  courthouse  square  of  a 
county  is  not  an  asset  of  it  subject  to  division 
between  it  and  other  counties  created  out  of 
part  of  its  territory,  said  square  having  been  a 
private  donation  of  residents  of  the  county  seat. 

[E^.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  ii  12-16:  Dec.  Dig.  |  1ft  •] 

Original  action  on  the  petition  of  Board  of 
Commissioners  of  Harper  county  for  a  divi- 
sion of  the  assets  and  liabilities  of  Boards 
of  Commissioners  of  Woodward,  Woods,  and 
Ellis  connties.  Report  of  q;)ecial  master  mod- 
ified and  approved. 

a  F.  Wlllett,  Co.  Atty.,  and  Dale,  Blerer  A 
H^ler,  for  Woodward  Ootrnty.  O.  B.  Leedy, 
Co.  Atty<i  for  Ellis  County.  B.  J.  Dick,  Co. 
Atty.,  for  Harper  Goimty. 

PBB  CURIAM.  Parsnaitt  to  the  pray« 
of  a  petition  filed  her^  by  the  coun^  at- 
torney of  Harper  connO'i  Septonber  17, 1908, 


this  court  appointed  Hon.  Will  Linn  as  spe- 
cial master,  in  effect,  to  take  testimony  con- 
cerning the  eqnitable  division  and  distribu- 
tion of  the  property,  assets,  and  liabilities 
derived  through  process  of  taxation,  bonds, 
warrants,  and  other  evidence  of  Indebtedoess, 
between  Woodward  county,  as  It  existed  In 
the  territory  of  Oklahoma,  and  Harper  coun- 
ty, Ellis  county,  and  Woods  connty,  created 
In  whole  or  In  part  oat  of  Woodward  county, 
and  report  to  this  court  a  full  and  complete 
accounting  between  said  counties. 

On  the  coming  in  of  said  report.  Wood- 
ward connty  excepted  UiereCo  because:  (1) 
The  amorunt  of  money  on  hand  in  the  fiscal 
agency  of  Woodward  connty  at  the  date  ct 
statehood  was  $1,811.19,  and  not  $4,341.19,  as 
found  by  the  master.  (2)  Said  county  was 
not  chargeable  as  an  asset  with  $7,203  paid 
out  by  Harper  and  EUls  counties  ftfr  tran- 
scribing the  records  of  Woodward  eoun^,  as 
found  by  the  master.  (3)  The  bridge  war- 
rants of  Woodward  connty  outstanding  at 
the  date  of  statehood  were  $14,070.78,  and 
not  $13,417.72,  as  found  by  the  master.  (4) 
Said  cotmty  was  only  properly  diargeable 
with  half,  and  not  $1,584,  the  entire  cost  of 
Beaver  river  bridge,  as  found  by  the  master. 

[1]  The  first  exception  to  the  report  is 
overruled,  for  the  reason  that,  while  the 
record  discloses  that  $1341.19  only  was  on 
actual  deposit  with  the  fiscal  agency  on  the 
precise  date  of  the  admission  of  the  state 
into  the  Union,  the  master,  In  effMt,  found 
that  an  additional  $3,000  was  so  soon  there- 
after deposited  with  said  agent  as  to  fairly 
raise  the  presumption  that  the  same  might 
h!ave  been  at  that  time,  In  effect,  on  hand, 
but  actually  so  deposited  about  30  days  there- 
after. Under  the  circumstances,  the  finding 
of  the  master  that  the  aggregate  of  those 
amounts  constituted  an  asset  of  Woodward 
county,  to  be  shared  the  counties  carved 
therefrom,  is  so  equitable  that  we  will  not 
disturb  the  finding. 

We  have  examined  the  evidence  and  hold 
that  the  Woodward  county  bridge  warrants 
outstanding  on  the  advent  of  statehood  were 
Nos.  492,  276,  277,  278.  284,  289,  290;  292.  293. 
291,  294.  and  295  aggregating  $12,114.88,  and 
not  $13,417.^,  as  found  the  master,  and 
which  includes  every  wartBiit  cmtended  fm 
as  a  liability  of  Woodward  oonnty,  except 
warrants  Nos.  495,  for  $1,841.76,  and  496.  for 
$1,413.64,  aggregating  $2,756.40,  and  which 
were  by  agreemoit  of  counsel  charged  by  the 
master  as  a  lUbUity  of  Ellis  conntyi  and  for 
that  reason  Impropnty  charged  Um  as  a 
liability  of  Woodward  county. 

[2]  The  en^on  that  Woodward  county 
was  only  properly  Ghargaable  with  one-half 
and  not  with  $5,884,  the  mtire  cost  of  Beev« 
bridge,  as  found  Uw  master,  cannot  be 
sustained,  for  tiie  reason  that  said  bridge 
spans  a  stream  a  mile  wtthlii  the  borders  of 
said  county,  and,  while  It  may  be  true  the 
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traffic  over  It  arises  principally  or  almost  ez- 
ciusively  within  Harper  connty,  yet  it  would 
be  80  inequitable  to  hold  that  the  people  of 
ttiat  county  should  pay  In  whole  or  In  part 
tbe  cost  of  constructing  said  bridge,  over 
^bicb  they  pass  to  contribute  their  wealth 
to  tbe  trade  of  the  parent  coouty,  that  we 
wUI  not  do  so. 

13)  Tbe  exception  that  Woodward  coun- 
ty was  not  proi>erly  chargeable  as  an  asset 
with  $7,203  paid  out  by  Harper  and  Ellis 
coiiDtles  for  transcribing  the  records  of 
'n'oodward  connty,  properly  belonging  to  said 
coimtiea,  should  be  sustained,  for  tbe  rea- 
son the  evidence  discloses  that  said  Harper 
and  Ellis  counties  sent  their  agent  and  had 
transcribed  such  of  the  records  of  Woodward 
county  as  belonged  to  said  counties  and  paid 
the  cost  of  so  doing.  Had  Woodward  county 
performed  the  work  and  held  as  a  charge 
igalnst  each  of  said  counties  its  share  of  the 
cost  of  so  doiog,  we  mlgbt  see  how  such 
vould  form  an  asset  of  said  county ;  but  as 
tbe  cost  of  so  doing  has  been  paid  by  the 
coDDties  iu  interest,  we  cannot  see  how  the 
same  enters  into  this  controversy.  This  Is 
Lot  cootrary  to  any  holding  of  this  court, 
la  Re  Settlenient  Ellis  and  Roger  Mills  Coun- 
ties this  item  was  adjusted  by  stipulation  be- 
tween the  parties  In  interest,  and  for  that 
reneoD  approved  but  not  i}assed  on  by  this 
conrL 

With  said  Item  of  $7,203  eliminated,  and 
the  amount  of  cattstandlng  Woodward  county 
bridge  warrants  reduced  to  $12,114.58  from 
$13,417.72  as  found  by  the  master,  as  stated, 
a  recast  of  the  master's  report  shows: 

Valuation  of  the  taxable  property  of  the 
tonoties  in  Interest  November  17,  1007,  as 
agreed: 

Woodward  county   $1.8Sfi.637  00 

Kllia  couaty    0.'»2.711  00 

Harper  county    6il([.041  00 

Woods  county   '   148,I>U2  00 

Total  valuation   ¥3,084.951  00 

Percentage  of  taxable  value  of  each  county, 
ta  agreed: 

Woodward  county   5119 

Kllis  eouoty   2r>So 

Wooda  county   0409 

Harper  county   1889 

Total   1.002 

Assets  of  Woodward  ooimty  at  date  of 
statehood : 

Officea   $  2.755  00 

Kridges    22.rx}4  00 

Cash  OD  hand    37,784  00 

Delinquent    taxes    for  December, 

1907,  and  January,  1908    6,127  98 

Delinnaest  taxes  collected  for  Wood- 
ward connty,  1895  to  lOOtt,  inclu* 

Bive    6,004  55 

Tiscal  agency    4.841  10 

OoortlioDae    23.000  00 

Coruins   200  00 

Cella   2,700  00 

Total   9103,916  72 

U7P.-22 


LlablUtlea  of  Woodward  county  at  date  of 
statehood: 

Refunding  bonds   $20,000  00 

Interest  oa  same   400  00 

Outstanding  warrants  due  court- 
house, as  per  agreement   14,000  00 

Outstanding  vamnts  due  and  pay- 
able for  bridges   12,114  68 

OuUtanding  warrants    3,053  77 

Total   .$50,218  35 

Excess  of  assets  over  liabilities  of 
Woodward  county   $55,698  37 

Assets  of  Ellis  county  at  date  of  statehood: 

Bridges,  as  per  agreement  $  5,441  00 

Proportionate  share  of  warrants  due 
Day  county    184  20 

Total   .$  5.625  20 

Liabilities  of  Ellla  coiuty  as  follows: 

Warrants  outstanding  and  payable 
by  Ellis  connty  ...$  2,755  40 

Assets  of  EUlia  county  over  liabil- 
ities  2,869  80 

Assets  of  Harper  county  at  date  of  state- 
hood: 

Per  cent,  of  warrants  of  Day  county  $    134  70 

No  liabilities. 

Harper  county  assets  over  liabilitiea     134  70 

Assets  of  Woods  county  at  date  of  state- 
hood: 

Red  Horse  bridge  $  2,777  40 

Per  cent,  of  Day  connty  warrants       29  50 

Total   $  2,800  90 

No  liabilities. 

Total  assets  over  liabilities  $  2^06  90 

Net  assets  of  Woodward  county  ...$55,798  37 

Net  assets  of  Ellis  county    2.869  80 

Net  assets  of  HaiTer  county   134  70 

Net  asseU  of  Woods  connty    2,806  90 

Net  total  assets  $61,609  77 

.6119  per  cent  net  assets  of  Wood- 
ward county  $31,456  85 

.2585  per  cent,  net  assets  of  Ellis 
county    16.890  27 

.1889  per  cent,  net  assets  of  Harper 
county    11,729  19 

.0400  per  cent,  net  assets  of  Woods 
county    2,516  74 

Total   .$61,592  06 

We  are  therefore  of  the  opinion:  That 
Woodward  county  Is  entitled  to  retain  .5119 
per  cent.,  or  $31,456.85,  of  the  total  assets. 
That  from  the  .2585  per  cent.,  or  $15,890.27, 
total  net  assets  due  Ellis  county  there  should 
be  deducted  $2,869.80,  the  net  assets  of  that 
county,  leaving  the  amount  due  from  Wood- 
ward county  to  Ellis  county  $13,020.47.  That 
from  tbe  .1889  per  cent,  or  $11,729.19,  of 
the  total  net  assets  due  Harper  county,  there 
should  be  deducted  $134.70,  tbe  net  assets 
of  that  county,  leaving  due  from  Woodward 
county  to  Harper  county  $11,594.49.  That 
from  tbe  net  assets  of  Woods  county,  or  $2,- 
806.90,  there  should  be  deduced  .0409  per 
cent,  or  $2,515.74,  of  tbe  total  net  assets  of 
Woods  county,  leaving  $291.86  dae  from 
Woods  connty  to  Woodward  connty.   In  so 
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recastlttg  this  accotmt  we  have  not  been  un- 
mindful of  other  exceptions  takra  thereto 
before  the  master,  bnt  not  relied  on  In  the 
brief  filed  by  Woodward  county  In  this  court, 
which  said  exceptions  are  overruled. 

[4]  Among  said  exceptions  Is  that  the  mas- 
ter erred  In  falling  to  chaise  $2,000,  the 
value  of  the  courthouse  square,  as  an  asset 
of  said  county.  Mot  so,  for  the  reason  the 
proof  shows  that  said  square  became  an  as- 
set of  said  county  by  private  donation  of 
certain  residents  of  Woodward,  the  county 
scat  thereof,  and  hence,  in  this  Instance,  we 
will  not  hold  the  same  an  asset  subject  to 
division  between  the  counties  in  Interest 
Except  as  indicated,  the  report  of  the  master 
is  aftiriued. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  Mils  county  have  and  recover 
Judgment  against  Woodward  county  for  (13,- 
02U.47 ;  that  Harper  county  have  and  recover 
Judgment  against  Woodward  county  for 
594.49 ;  that  Woodward  county  have  and  re- 
cover Judgment  against  Woods  comity  for 
$291.85;  that  the  same  be  due  and  payable 
one  year  from  this  date,  together  with  6 
per  cent  interest  thereon  from  date  until 
paid;  that  the  motion  to  retax  the  costs  of 
this  proceeding  be  sustained ;  that  .5919  per 
cent,  or  $201.86,  thereof  be  paid  by  Wood- 
ward county;  that  .2885  per  cent,  or  $101.- 
75,  be  paid  by  Ellis  county;  that  .(^09  per 
cent,  or  $16.10,  be  paid  by  Woods  county; 
and  that  .1889  per  cent.,  or  $74.50,  be  paid  by 
Harper  county.  For  all  of  which  let  execu- 
tion Issue.  All  the  Justices  concur*  -exc^t 
DUNN,  J.,  not  participating. 


SANDERS  V.  SANDERS.t 

(Supreme  Court  of  Oklahoma.  Mardi 
9,  1909.) 

fSvJtabut  hv  the  Court.) 
1.  Indians  (8  18*)— Iiands  — Desceht  and 

DiSTHIBUTIOW. 

A  citizen  of  the  Creek  Nation  In  possessioo 
of  lauds  of  said  Nation  who  files  tliereon  before 
the  Commission  to  the  Five  Civilized  Tribes, 
under  an  Act  of  Coneress  approved  June  28, 
1898  (Act  June  28,  IftQS,  c.  617,  30  Stat  495). 
and  dies  April  28,  1000,  without  receiving  her 
certificate  of  allotment  therefor,  is  seised  of  no 
estate  of  inheritance,  and  carter  therein  does 
not  attach. 


Ed.  Note.— For  other  cases,  see  Indians,  Dec. 
;.  i  lfi.»] 

2.  Indians  (|  18*)  —  Lands  —  Descxnt  and 

DlSTBIBUnoN. 

The  allotmeot  of  a  citizen  of  the  Creek  Na- 
tion set  apart  to  her  under  an  act  of  OongreBs 
approved  June  28,  1608  (Act  June  28.  1898,  c 
517,  30  Stat  495)  who  dies  in  possession  there- 
of prior  to  an  act  of  Congress  approved  March 
1.  1901  (Act  March  1,  1901,  c.  676,  31  Stat 
661),  without  receiving  her  certificate  of  allot- 
ment therefor,  Is  distributable  to  faer  beirs  un- 
der patent  therefor  to  them  salweqnently  issuoi 
according  to  the  laws  of  descent  and  distribu- 


tion of  the  Greek  Nation,  as  provided  in  sec- 
tions 6  and  7  of  the  act  last  aforesaid. 

[Ed.  Note.— For  other  cases,  see  Indians,  Dec 
Dig.  {  18.*] 

3.  Indians  (8  18*)  — Lands  —  Descent  and 

DiSTBIBUTION— "HEIS." 

The  BUrviviog  noncitizen  husband  of  a  citi- 
zen of  the  Creek  Nation  who  dies  In  possession 
of  her  allotment,  set  apart  to  her  nndier  an  act 
of  CoQxress  approved  June  28,  1898  (Act  Jnne 
28,  1S9S,  c.  617.  30  Stat.  495).  prior  to  her 
certificate  of  allotment  therefor,  is  entitled,  un- 
der the  laws  of  descent  and  distribution  of  the 
Creek  Nation,  an  heir  to  bis  deceased  wife,  and 
as  such  entitled  to  a  "child's  part"  and  to  share 
and  share  alike  therein  with  the  children  of  his 
said  wife  her  surviving  whether  thej  take  by 
descent  or  by  purchase. 

[Ed.  Note.— For  other  eases,  see  Indiana,  Dee: 
Dte.  S  18.* 

For  other  definitions,  see  Words  and  Phrastes, 
vol.  4,  pp.  3241-3265 ;  vol.  8,  pp.  7677,  7678.] 

4.  Indians  (8  15*) — Lands— Alienation — ^Va- 

LIOITV. 

A  deed  to  an  undivided  interest  in  the  allot- 
ment of  a  citizen  of  the  Creek  Nation,  set  apart 
to  her  under  an  act  of  0)ngres8  approved  June 
28.  1898  (Act  June  28.  1898.  c.  617.  30  SUt 
495),  who  died  In  possessiMi  thereof  prior  to  an 
act  of  ConeresB  approved  March  1,  1901  (Act 
March  1,  1901,  c.  676.  31  Stat  861).  made,  ex- 
ecuted, and  delivered  by  heirs  of  said  allottee 
before  the  expiration  of  five  years  from  the 
ratificatiim  of  the  agieement  with  tlie  Creek 
Nation  contained  in  said  act  of  March  1,  1901, 
and  prior  to  an  act  of  CionKresa  approved  April 
26,  1006  (Act  April  26,  1956,  c.  fSK,  34  Stat 
146),  is  void. 

[Ed.  Note.-— For  other  caaea,  see  Indians,  Dec 
Dig.  I  16."1 

6.  iRDUni  (H  IS*)— LAJSD»— AliOENATZOIT— VA- 
LIOITT. 

A  deed  to  an  undivided  interest  in  the  al- 
lotment of  a  citizen  of  the  Creek  Nation,  set 
apart  to  her  under  an  act  of  Oongreaa,  approved 
Jane  S».  1898  (Act  June  28,  1S&8,  c.  517.  30 
Stat  490),  and  who  died  in  possession  thereof 

frior  to  an  act  of  Connresa  approved  March  1, 
901  (Act  March  1,  1901,  c.  676,  31  Stat  861), 
made,  executed  and  delivered  by  heirs  of  said 
allottee  after  the  expiration  of  Sve  years  from 
the  ratification  of  the  agreement  with  the  Creek 
Nation  contained  in  said  act  of  March  1,  1901, 
and  after  an  act  of  Conereas  approved  April  26, 
1906  (Act  April  26. 1906,  c.  1876.  34  Stat  145) 
is  valid. 

[Ed.  Note.— F»r  ottier  cases,  see  Indians,  Dec 
Dig.  I  16.*] 

(Additional  SvUabm  by  Bditorial  Btoff.) 

6.  Indxanb  (I  18*)  — Lands  —  Dkbceiit  avd 
DiBTBiBUTioN— "Final  Pabticipatioh.*" 
In  Laws  of  Mnskoffee  Nation  1880.  p.  60. 
8  1.  providing  that  all  noncitizens.  being  married 
to  citizens  of  this  nation,  shall  enjoy  all  the 
privileRes  enjoyed  by  other  citizens,  except  par^ 
ticipation  in  annuities  and  "final  participation" 
in  the  lands,  it  was  not  intended  to  exclude  such 
person  from  taking  a  child's  part  In  the  allot- 
ment of  a  deceased  wife,  but  was  intended  to 
exclude  him  from  the  right  to  receive  an  allot- 
ment for  himself. 

[Ed.  Note.— For  other  caaes,  sea  Indians,  Dec 
Dig.  I  IB.*] 

Error  from  ttie  United  States  Conrt  for  the 
Western  District  of  the  Indian  Territory,  at 
Muskogee;  William  R.  Lawrence,  Judge. 

Action  Judson  O.  Fast  against  John 
W.  Sanders,  indlTldnally  and  as  guardian  of 
Elizabeth  Sanders,  and  others.    From  the 
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Jndgnuoit,  John  W.  Sandera  brings  error. 
Rerersed  and  remanded. 

On  August  26,  1907,  Judson  0.  Fast,  one  of 
the  defendants  In  error,  plaintiff  below,  sued 
J<jtin  W.  Sanders,  plaintiff  In  error,  one  of 
dereudants  below,  Individually  and  as  guard- 
ian of  Elizabeth  Sanders,  Maude  Sanders, 
and  Millard  Sauders,  minors,  and  Warren 
MooDCd'.  defendants  In  error,  defendants  be- 
low, m  the  United  States  court  for  the  In- 
dian Territory,  Western  District  at  Musko- 
gee, in  ejectment,  for  an  undivided  one-third 
interest  in  "the  east  Iialf  of  the  northwest 
quarter  and  lots  1  and  2  In  section  19,  town- 
ship 15  north  of  rauge  19,  east,"  contain- 
ing 159.56  acres,  and  stated  his  cause  of  ac- 
tion, in  substance,  to  be  that  on  April  28, 
I'JOO,  one  Sarah  £.  Sanders,  a  citizen  of  the 
Creek  Nation  of  less  than  full  blood  and 
dulf  enrolled  as  each,  died  intestate  in  said 
nation  leaving  her  surviving  as  her  only 
belrs  at  law  her  adult  clUldren,  Edward  B. 
Porter  and  Ben  E.  Porter,  by  a  former  hus- 
land,  and  Edna  Sanders,  an  adult  child,  and 
Kiizabeth  Sanders,  Maode  Sanders,  and  Mil- 
lard Sanders,  minor  children  by  said  John 
W.  Sanders,  all  of  whom  are  citizens  by 
blood  of  the  Creek  Nation  and  duly  enrolled 
aa  such,  except  said  Jolm  W.  Sanders,  her 
nondtlzen  husband;  that  after  her  death 
and  after  the  act  of  Congress  approved 
March  1,  1901,  and  after  the  ratification  on 
May  25,  1901,  by  the  Creek  Tribe  of  the 
agreement  therein  contained,  the  Commis- 
sion to  the  Five  Civilized  Tribes,  to  wit:  On 
Ajirll  21,  1906,  caused  patents  to  issue  dis- 
tributing and  allotting  said  land  to  which 
said  Sarah  E.  Sanders  would  have  been  en- 
titled. If  living,  to  her  heirs,  one  of  which 
said  patents  conveyed  that  part  of  said  land 
described  as  the  "east  half  of  northwest  quar- 
ter and  lot  1  of  section  19,  township  15 
north  of  range  19  east,"  the  other,  that  part 
of  said  land  described  as  "lot  2  in  said 
Eection  19.  township  15  north  of  range  19 
east,"  wlilch  were  on  April  21,  1905,  duly 
signed  by  P.  Porter,  principal  chief  of  the 
Creek  Nation  for  and  on  belialf  of  said  na- 
tion, and  on  May  23,  1905,  duly  approved  by 
the  Secretary  of  the  Interior,  and  subse- 
quently dnly  delivered  to  said  heirs;  that 
nnder  and  by  Tlrtne  of  the  terms  of  said 
agreement  it  was  provided  that  the  lands  to 
which  snch  citizen  would  be  entitled,  if  liv- 
ing should  descend  to  the  heirs  of  such  citi- 
zens according  to  the  laws  of  descent  and 
distribatlon  of  the  Cre^  Nation,  and  be  al- 
lotted and  distrlbnted  to  them  accordingly; 
that  the  lawB  of  the  Nation  referred  to  in 
said  treaty  were  as  follows  (setting  them 
oat) ;  that  they  were  all  the  laws  of  inherit- 
ance al  said  nation  in  force  at  the  time  of 
descent  cast  and  thereunder,  on  descent  cast 
by  nld  Sarah  E.  Sanden,  each  of  her  said 
chUdren  thereby  became  the  owner  of  an 
ondlTlded  one-sixth  interest  In  her  said  al- 
lotment; that  on  May  29,  1906,  said  Ben 
&  Porter,  made,  execnted,  and  delivered  and 


on  May  31,  1006.  Bald  Kdward  B.  Porter 
made,  executed,  and  delivered  their  respec- 
tive quitclaim  deeds  to  plaintiff  conreylng 
to  him  their  respective  interests  In  said  land, 
which  said  deeds  were  duly  recorded;  that 
said  Edna  Sanders  conveyed  her  Interest 
therein  to  defendant  Warren  Mooney;  that 
defendant  John  W.  Sanders  for  himself  and 
as  guardian  for  said  minor  children  and  as 
agent  for  said  Mooney  has  ousted  plaintiff 
from  possession  thereof  and  refuses  to  recog- 
nize Ms  Interest  therein,  and  prays  Judgment 
for  an  undivided  one-third  Interest  therein 
and  for  general  relief. 

On  January  iS,  1907.  John  W.  Sanders 
filed  separate  answer,  In  effect  admitting 
the  allegations  of  the  complaint,  except  that 
the  complaint  sets  forth  all  the  Creek  law  of 
descent  and  distribntlon  at  the  time  of  de- 
scent cost  and  that  the  said  children  of 
Sarah  E.  Sanders  were  her  sole  heirs  and 
were  entitled  each  to  a  one-sixth  interest  In 
her  said  allotment  but  alleged  the  fact  to  be 
that  said  law  was  as  by  blm  therein  set 
forth;  that  under  said  law  he  at  that  time, 
as  her  noncltlzen  husband  waa  and  Is  en- 
titled to  an  heir's  part  of  one-aeventh  of  her 
said  allotment  for  which  to  her  a  certificate 
bad  issued,  by  the  Commission  to  the  Fire 
Civilized  Tribes  on  her  application,  made 
while  In  possession  of  said  lauds  prior  to 
her  death,  dated  May  24,  1901 ;  that  prior  to 
the  execution  and  delivery  to  plaintiff  of  the 
deed  from  Edward  B.  Porter  and  Ben  B. 
Porter  aet  ftirtta  in  the  complaint,  they,  to 
wit,  on  December  15,  1901.  sold  and  by  tb^r 
deed  conveyed  to  blm  all  their  Interest  In 
said  land  by  rlrtue  of  which  he  says  he 
Is  its  owner ;  that,  prior  to  the  conveyance  of 
the  Interest  of  said  Edna  Sanders  Mooney 
to  Warren  Mooney  as  set  fortti  in  said  com- 
plaint, she  bad  conveyed  all  ber  aaid  Interest 
to  him  by  qnltdalm  deed ;  that  he  Is  In  pos- 
session of  said  land  by  Tlrtne  of  the  title 
thus  acqnlred  and  his  right  of  curtesy  and 
as  guardian  for  the  said  Ellzabetii  Sanders, 
Maude  Sanders,  and  MlUard  Sanders,  and 
asks  that  plaiuUfl  take  nothing  by  his  suit 

On  January  29,  1907,  to  this  answer  there 
was  general  demurrer  filed  which  was  by 
the  court  sustained,  and.  defendant  electing 
to  stand  on  his  answer,  Judgment  was  ren- 
dered in  fsTor  of  plaintiff  and  agaliut  de- 
f^dant  for  the  land  sned  for,  whereupon  de- 
fendant took  a  writ  of  error  to  the  Court  of 
Appeals  for  the  Indian  Territory  and  the 
same  la  now  before  ns  for  review  as  sncces- 
sor  to  that  court 

De  Roos  Bailey,  for  plaintiff  in  error.  Ir- 
win Donovan  and  Edward  O.  Orlesel,  for  de- 
fendant In  error  Jndaon  CI  Fast 

TURNER,  J.  (after  stating  the  facts  aa 
above).  [1]  By  Judson  a  Fast,  hereafter 
called  plaintiff.  It  Is  urged.  In  substance,  that 
as  the  pleadings  disclose  that  Sarah  EI  gan- 
ders was  a  duly  enrolled  citizen  of  the  Creek 
Nation  of  less  tban  full  blood ;  tbat  on  8«p- 
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teiuber  19,  1898,  she,  before  the  Commission 
to  the  Five  Civilized  Tribes,  flied  on  the 
land  in  controversy  and  died  In  possession 
thereof  before  certificate  of  allotment  Issued, 
and  before  the  passage  of  the  Act  of  Congress 
approved  March  1,  1901  (Act  March  1,  1901, 
c.  676,  31  Stat.  861),  that  therefore  she  ac- 
quired no  estate  of  LDberltance  In  said  allot- 
ment; that  her  heirs  under  the  patent  subse- 
quently issued  took  the  same  by  purchase 
from  the  Creek  Nation,  and  not  by  descent 
from  her;  and  that  as  John  W.  Sanders  Is 
the  noncitizen  husband  her  surviving,  and, 
as  sucb,  not  entttied  to  "final  participation" 
In  the  lands  of  said  Nation— his  answer  set- 
ting up  a  claim  to  one-seventb  of  ber  allot- 
ment in  defense  of  this  suit  was  properly 
sustained.  That  she  died  seised  of  no  estate 
of  inheritance  we  think  is  clear. 

On  September  27,  1897,  the  Commission  to 
the  Five  Civilized  Tribes,  pursuant  to  au- 
thority vested  in  them  certain  acts  of 
Congress,  made  an  agreement  with  certain 
commissioners  representing  the  Creek  Nation 
providing  for  the  enrollment  of  its  citizens 
and  the  allotment,  to  them,  of  their  lands 
In  severalty.  This  agreement  was  afterwards 
submitted  to  and  rejected  by  the  Creek  coun- 
cil. Pending  the  ratification  of  this  and  cer- 
tain agreements  with  other  tribes,  Congress, 
on  June  28,  1898,  passed  an  act  known  as  the 
"Curtis  Bill"  (Act  June  28,  1898,  c.  B17,  30 
Stat  495),  designed  to  transfer  the  property 
rights  of  the  Blve  Civilized  Tribes  from  their 
control  to  that  of  the  United  States.  Section 
11  or  that  act.  In  effect,  provides  for  the  sur- 
face allotment  of  the  land  of  the  Creek  Na- 
tion without  the  consent  of  the  tribe,  and 
section  30,  in  effect,  for  the  resubmission, 
with  certain  modifications  of  said  agreement 
of  September  27,  1897,  to  the  Creek  people, 
and  that.  If  ratified,  its  provision,  so  far  as 
they  differed  from  said  bill  should  supersede 
it.  This  agreement  also  failed  of  ratiflcation, 
and  the  United  States  proceeded  to  allot  said 
land  without  the  consent  of  the  tribe  under 
the  provision  of  the  Curtis  bill.  For  that 
purpose  said  Commission  on  April  1,  1899, 
opened  the  land  office  at  Muskogee. 

At  that  time  the  fee  to  the  land  of  the 
Creek  Nation  was  In  the  tribe,  and  it  Is  ap- 
parent that  Congress  by  that  act  did  not  in- 
tend to  disturb  it,  and  therein  made  no  pro- 
vision whereby  the  fee  might  be  divested  out 
of  the  tribe  and  vested  In  the  allottee.  The 
main  intent  of  It  was  to  segregate  the  lands 
in  fair  and  equal  share,  place  the  citizen  up- 
on his  segregation,  and  give  to  him  the  ex- 
clusive use  and  occupancy  of  the  soil  until 
such  time  as  title  to  him  thereto  coald  be 
perfected. 

This  is  made  evident  from  that  part  of  sec- 
tion 11,  which  provides  that  said  Commission 
"shall  proceed  to  allot  the  exclusive  use  and 
occupancy  of  all  the  surface  of  the  land  of 
said  Nation  or  Tribe  •  •  •  giving  to 
each  so  far  as  possible  his  fair  and  eqnal 
share  thereof.  •  •  • "  Said  section  also 
provided,  In  effect,  that  said  laud  shall  be 


nontransferable  until  after  the  full  title  was 
acquired,  and  in  the  meantime  should  be  non- 
taxable. That  the  segregation  also  carried 
the  usufruct  is  gathered  from  the  entire  act, 
and  particularly  from  the  part  of  section  16. 
providing  that  the  right  of  tbe  allottee  to 
dispose  of  the  timber  from  his  allotm«it  was 
not  by  said  act  to  be  impaired.  By  being  en- 
rolled, taking  possession  of  and  filing  on  the 
land  in  controversy,  Sarah  B.  Sanders  ac- 
quired no  vested  rights  In  the  property  in 
question.  This  has  been  expressly  held.  Wal- 
lace et  al.  V.  Adams  et  al.,  143  Fed.  716.  74 
C.  C.  A.  540,  was  error  to  the  United  SMtes 
Court  of  Appeals  for  the  Indian  Territory. 
The  case  was  presented  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Clr- 
cult  to  test  the  validity  of  a  decree  of  the 
Choctaw  and  Chlckasha  Citizenship  Court  an- 
nnlling  the  Judgments  of  the  United  States 
Courts  in  the  Indian  Territory  admittli^  cer- 
tain [>ersons  to  citizenship  under  the  act  of 
June  10,  1906,  c.  398,  29  Stat  339,  among 
whom  was  one  Hill  who  bad,  after  the  act  uf 
June  28,  1898,  and  the  adoption  of  the  Atoka 
agreement,  appeared  before  the  Commissum 
to  the  Five  Civilized  Tribes,  filed  on  his  al- 
lotment and  taken  possession  thereof,  but  to 
whom  no  certificate  of  allotment  issued.  .Wt- 
er  said  decree  admitting  him  to  citizenship 
had  thus  been  annulled,  said  Commission  al- 
lotted the  lands,  and  Issued  certificates  to 
plaintiff  who  brought  ejectment  against  him 
and  those  claiming  under  him  for  posses- 
sion of  the  land.  Hill  relied  on  the  judgment 
admitting  him  to  citizenship  and  his  filing  on 
and  possession  of  the  allotted  land  as  giving 
him  a  vested  right  In  the  land,  but  the  court, 
among  other  things,  held  that  by  rea»)D 
thereof  no  vested  right  accrued,  and  affirmed 
the  Judgment  against  him  of  the  trial  court 

We  are  therefor^  of  the  opinion  that  when 
Sarah  E.  Sanders  appeared  before  said  Com- 
mission, filed  on  and  took  possession  of  ber 
allotment  and  died,  she  had  no  vested  rlgbt 
therein,  and  was  at  that  time  seised  of  do 
Inheritable  estate  in  said  land. 

[2]  It  Is  next  contended  by  John  W.  San- 
ders, plaintiff  In  error,  that  said  allotment 
went  to  the  heirs  of  said  Sarah  ]yy  descent 
under  the  laws  of  descent  and  distrlbutlou  of 
the  Creek  Nation  by  virtue  of  which  he  says 
he  Is  entitled  to  an  "heir's  part"  or  an  undi- 
vided one-seventh  Interest  therein.  On  tbe 
other  band,  it  is  contended  by  defendant  in 
error,  Judson  C.  Fast  that  while  said  heirs 
are  so  nominated  by  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  yet  said 
land  did  not  descend;  that  they  take  by  par- 
cbase  direct  from  the  Creek  Nation:  that 
said  Sanders  not  being  entitled  thereunder, 
as  the  noncitizen  husband  of  said  Sarah,  b^ 
surviving,  to  participate  in  the  "final  distri- 
bution" of  the  lands  of  said  Tribe,  took  no 
part  thereof.  Thus  we  are  asked  to  deter- 
mine whether  or  not  the  beirs  of  Sarali  E. 
Sanders  as  to  her  said  allotment  by  virtue  of 
the  Creek  law.  'are  in  br  descent  or  pa^ 
chase. 
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The  records  of  said  GommlsBloa  disclosed 
tbat  from  April  1.  1898,  to  June  30.  1901, 
lU.tjiT  persona  appeared  before  it  and  made 
ipl'lIcatioD  to  secure  allotments;  that  9,6Q7 
vt  them  received  preliminary  allotments  of 
160  seres  and  1,060  made  partial  selections ; 
and  that  tlie  selections  up  to  that  time  cov- 
ered 1.626,917  acres.  Under  this  condition 
of  fltfalrs.  It  being  the  policy  of  the  United 
States  to  accomplish  allotment  with  the  con- 
sent of  the  tribe,  and  having  so  far  failed  to 
do  Eo,  in  view  of  the  vast  number  of  allot- 
meDts  so  made.  In  order,  among  other  things, 
to  accompilsb  peaceful  allotment,  and  to  put 
tbe  1^1  status  of  those  already  made  beyond 
qaesUon,  and  to  save,  perhaps,  the  United 
States  the  vast  work  and  expense  of  making 
tboio  over,  said  Commission  in  March,  1900, 
Degotl-ited  another  agreement  with  tbe  rep- 
resentatives of  tbe  Creek  Nation,  which  was 
approved  by  Congress  March  1,  1901,  ratified 
bj-  the  Creek  Council  May  25. 1901,  and  after- 
wards known  as  "the  original  agreement" 
liitti  reference  to  those  allotments  already 
made,  which  Included  the  one  in  question, 
Mid  agreement  provided:  Section  6:  "All 
allotments  made  to  Creek  citizens  by  Baid 
Commission  prior  to  the  ratification  of  this 
agreoneot  as  to  which  there  is  no  contest, 
and  which  do  not  include  pubUc  property, 
and  are  not  herein  otherwise  affected,  and 
coDSnned,  and  the  same  shall,  as  to  appraise- 
ment and  all  things  else,  be  governed  by  the 
provlsfons  of  this  agreement;  and  said  Com- 
mission shall  continue  the  work  of  the  allot- 
n»Bt  of  Creek  lands  to  dtlzena  of  tbe  tribe 
as  heretofore,  conforming  to  provisions  here- 
Id;  and  all  controversies  arising  between 
citizens  as  to  their  rights  to  select  certain 
trarts  of  land  shall  be  determined  by  s&ld 
Commission." 

In  effect  this  section  provides  that  all  al- 
lotments theretofore  made,  as  stated,  "as  to 
vhlcb  there  is  no  contest,  and  which  do  not 
include  public  property,  and  are  not  herein 
otherwise  alfected,  are  confirmed"— that  Is, 
are  to  stand  as  made  and  need  not  be  madi' 
over  again,  and,  as  made,  are  to  stand  on  an 
eqtial  footing  "as  to  appraisement  and  all 
things  else,"  which  includes  their  devolu- 
tion on  descent  cast,  with  those  to  be  made 
under  said  agreement  Said  section  fixed  tbe 
status  of  this  allotment  and  as  to  how  It 
should  go  on  descent  cast,  which  was  that 
It  shoald  stand  on  an  equal  footing  with 
those  to  be  made  thereunder,  and,  like  them, 
vas  to  be  governed  as  to  Its  devolution  by 
tbe  provision  of  that  agreement.  The  next 
section  provides  for  this  and  reads : 

Section  7:  "I^nds  allotted  to  citizens  here- 
under shall  not  in  any  manner  whatsoever, 
or  at  any  time,  be  Incumbered,  taken,  or  sold 
to  secure  or  satisfy  any  debt  or  obligation 
eootracted  or  Incurred  prior  to  the  date  of 
the  deed  to  the  allottee  therefor  and  such 
lands  shall  not  be  alienable  by  tbe  allottee 
or  bis  heirs  at  any  time  before  the  explra- 
tlon  ot  Hve  years  from  the  ratification  of  this 


agreement,  except  with  the  approval  of  the 

Secretary  of  the  Interior. 

"Each  citizen  shall  select  from  his  allot 
ment  forty  acres  of  land  as  a  homestead, 
which  shall  be  non-taxable  and  Inalienable 
and  free  from  any  incumbrance  whatever  for 
twenty-one  years,  for  which  he  shall  liave  a 
separate  deed,  conditioned  as  above:  Pro- 
vided, that  selections  of  homesteads  for  min- 
ors, prisoners,  convicts.  Incompetents,  and 
aged  and  Infirm  iKracms,  who  cannot  select 
for  themselves,  may  be  made  In  the  manner 
herein  provided  for  the  selection  of  their  al- 
lotments ;  end  if,  for  any  reason,  such  selec- 
tion be  not  made  for  any  citizen,  it  shall  be 
the  duty  of  said  CommlssioD  to  make  selec- 
tion for  him. 

"The  homestead  of  each  citizen  shall  re- 
main, after  the  death  of  the  allottee,  for  the 
use  and  support  of  tbe  children  bom  to  him 
after  tbe  ratification  of  bis  agreement,  but  If 
he  have  no  such  issue,  then  be  may  dispose 
of  his  homestead  by  will,  free  from  limita- 
tion herein  imposed,  and  If  this  be  not  done, 
the  land  shall  descend  to  his  belrs  according 
to  the  laws  of  descent  and  distribution  of 
the  Creek  Nation,  free  from  such  limitation." 

[3]  These  sections  would  seem  In  plain 
terms  to  place  it  beyond  a  peradventure,  and 
It  was  the  intent  of  this  agreement  tbat  all 
allotments  tbat  had  been  made  or  would  be 
made  thereunder  before  descent  cast  should 
on  that  event  descend  to  the  belrs  of  the  per- 
son casting  the  descent,  "according  to  the 
laws  of  descent  and  distribution  of  the  Creek 
Nation";  that  Is,  tbat  it  should  be  distribu- 
ted to  such  belrs  as  might  be  provided  by 
said  law.  It  might  be  interesting  to  deter- 
mine whethsr  the  word  "descend,"  as  here 
used,  was  intended  to  be  construed  In  its 
strict  sense  or  should  be  understood  as  hav- 
ing been  used  In  Its  common  acceptation,  but 
tbe  Inquiry  would  serve  no  good  purpose,  as 
we  are  of  the  opinion  that  the  same  persons 
were  Intended  to  take  In  either  event  Then 
who  were  the  heirs  of  Sarah  E.  Sanders  at 
that  time  according  to  said  law?  Both  sides 
agree  that  said  law  is  and  was  as  follows: 

Section  6:  "Be  It  further  enacted  that  if 
any  person  die  without  a  will,  having  prop- 
erty and  children,  tbe  property  shall  be  equal- 
ly divided  among  the  children  by  disinter- 
ested persons,  and  in  all  cases  where  there 
are  no  cblldren  the  nearest  relation  shall  in- 
herit tbe  property."  Laws  of  Muskogee  Na- 
tion 1880,  p.  132. 

Section  8:  "The  lawful  or  acknowledged 
wife  of  a  deceased  husband  shall  be  entitled 
to  one-half  of  the  estate  If  there  are  no  other 
heirs,  and  an  heir's  part,  if  there  should  be 
other  heirs,  In  all  cases  where  there  Is  no 
will.  Tbe  husband  snrvlvlng  shall  inherit 
of  a  deceased  wife  In  like  manner."  Id. 
p.  69. 

Section  1:  "All  nondtlzens  not  previously 
adopted  and  being  married  to  citizens  of  this 
Nation,  or  having  children  entitled  to  citi- 
zenship, shall  have  a  right  to  live  in  this 
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Natlon  and  enjoy  all  the  privileges  enjoyed 
by  other  citizens,  except  partlcipatloa  la  the 
annuities  and  In  the  final  participation  In 
the  lands."  Id.  p.  60.  Which  we  construed 
In  De  Oraffenreld  t.  Iowa  Land  &  Xrnst 
Co..  20  OkL  687,  SB.  Pac.  624,  to  read  aa  fol- 
lows: 

SecUon  6:  "Be  It  further  enacted  that  If 
any  person  die  without  a  will,  having  prop- 
erty and  children,  the  property  shall  descend 
to  the  child  or  children  and  their  descend- 
ants, If  any,  equally,  and  If  no  child  or  de- 
scendants, and  the  estate  descended  to  the 
Intestate  on  the  part  of  the  father,  then  to 
the  father,  and  If  no  father  living,  then  to 
the  brothers  and  sisters  of  the  blood  of  the 
father,  etc.  If  the  estate  descended  to  the 
Intestate  on  the  part  of  the  mother,  then  to 
the  mother,  and  If  no  mother  living,  then 
to  the  brothers  and  sisters  of  the  blood  of 
the  mother:  Provided,"  etc 

Section  8 :  "The  lawful  or  acknowledged 
wife  of  a  deceased  husband  shall  be  entitled 
to  one-half  of  the  estate,  if  there  are  no  chil- 
dren or  their  descendants,  and  a  child's  part, 
if  any  such  there  be,  in  all  cases  where  there 
Is  no  will.  The  husband  surviving,  shall 
inherit  of  the  wife  in  like  manner." 

Under  section  6,  supra,  it  Is  clear  that  Ed- 
ward B.  Porter,  Ben  B.  Porter.  Edna  San- 
ders, Elizabeth  Sanders,  Maude  Sanders,  and 
Millard  Sanders  being  her  children,  her  sur- 
viving, are  each  an  heir,  and,  as  such,  en- 
titled to  an  undivided  one-sixth  Interest  in 
the  allotment  of  Sarah  E.  Sanders  unless 
John  W.  Sanders,  the  nondttzen  husband, 
her  surviving.  Is  also  an  heir,  and,  as  such, 
entitled  to  a  share  therein  under  sections 
8  and  1,  supra.  In  said  case.  In  discussing 
who  were  heirs  In  strict  sense  under  said 
section,  we  said:  "But  suppose  they  were 
used  la  their  technical  sense,  who  are  heirs?" 
Bouvler's  Law  Dictionary  says  an  "heir"  Is: 
"He  who  le  bom  or  begotten  In  lawful  wed- 
lock and  upon  whom  the  law  casts  the  estate 
In  lands,  tenements  or  hereditaments  Im- 
mediately upon  the  death  of  his  ancestor." 
What  law?  The  law  of  the  country  where 
the  land  Is  situated — ^In  this  case,  the  Creek 
law.  "An  heir  Is  whoever  by  the  laws  of  the 
country  hath  right  to  Inherit  or  succeed  to 
the  estate  Immediately  upon  the  death  of  an 
owner,  and  Is  different  as  the  law  varies 
Id  different  countries."  Idrabee  t.  Lara  bee, 
1  Root  (Conn.)  555. 

What  right  have  we  to  believe  that  there 
are  heirs  under  the  Creek  law  other  tban  Is 
named  In  sections  6  and  8  under  construction, 
and  which  Is  agreed  to  t)e  tbe  law  of  descent 
and  distribution  of  the  Creek  Nation  In  force 
at  tbe  time  of  descent  cast  In  tbis  case? 
None  whatever.  Then,  who  are  denominated 
beirs  under  that  law?  The  children,  the 
"nearest  relation"  (In  this  case  the  mother), 
and  tbe  husband  or  wife  of  the  deceacted." 

It  la  unnecessary  to  enter  into  an  elaborate 
discussion  of  these  statutes.  We  think  It 
BoiBclent  to  say  tbat  ancfa  was  done  by  this 


court  In  said  case.  It  was  there  held  tbat 
under  sections  8  and  1,  supra,  as  construed 
by  us,  aided  by  the  construction  placed  there- 
on by  the  Supreme  Court  of  the  Creek  Na- 
tion prior  to  the  Tnairtng  of  said  original 
ogreemmt,  a  nonddzen  husband  of  a  citizen 
wife,  her  surviving,  was  an  heir  to  her,  and. 
as  such,  took  an  "heir's  part"  bi  her  lands. 

In  that  case  it  was  further  held  that  tlie 
term  "heir,"  as  used  In  section  8,  supra, 
meant  "f^hild,"  and  accordingly  we  are  con- 
strained to  bold  tbiat  by  an  "heir's  part" 
mentioned  therein  is  Intended  to  mean  a 
"child's  part";  that  John  W.  Sanders  is 
entitled  to  a  "child's  part"  of  the  lands  in 
controversy,  and  should  share  and  share 
alike  therein  with  the  children  of  Sarah  K. 
Sanders;  and  that  said  John  W.  Sanders, 
Ben  EL  Porter,  Edward  B.  Porter,  Edna 
Sanders  (nSe  Mooney),  Elizabeth  Sandera, 
Maude  Sanders,  and  Millard  Sanders,  or  tbeir 
grantees,  are  each  ^titled  to  an  undivided 
one-seventh  Interest  In  her  said  allotment. 

It  will  not  do  to  say  In  any  case  of  either 
descent  or  purchase  tbat  tbe  "heirs"  stop 
at  the  children  or  their  descendants,  as  la 
contended  for  by  Judson  G.  Fast,  to  the  ex- 
clusion, among  others,  of  the  noncltlzeu 
husband,  tbe  brothers  and  sisters,  and  the 
nearest  relation,  for  the  reason  that  such  a 
construction  would  soon  bring  about  an  es- 
cheat We  think  It  more  proper  to  bold  that, 
when  any  of  such  take,  they  take  as  heirs, 
and  that  wben  we  say  tbe  noncitlzen  hus- 
band is  entitled  to  an  "heir's  part,"  we  mean 
that  he  Is  entitled  to  snch,  as  an  "heir**  of 
tbe  deceased. 

[I]  We  are  not  unmindful  of  tbe  conten- 
tion of  defendant  In  error,  Judson  C.  Fast, 
that.  In -case  said  heirs  took  by  purctiase.  It 
was  not  the  -Intent  to  Include  the  noncitlzen 
husband  within  tbe  term  "heir,"  for  the 
reason  that  to  permit  htm  to  take  would  be 
to  admit  him  to  a  "final  participation  In  the 
lands  of  the  Creek  Nation,"  contrary  to  sec- 
tion 1,  supra.  But  with  this  contention  we 
cannot  agree  as  we  are  of  the  opinion  that 
such  would  not  be  a  "final  participation" 
within  the  meaning  of  said  section.  By  ex- 
cluding him  from  "final  participation"  in 
tbe  lands  of  the  tribe  It  was  never  intended 
to  exclude  him  from  taking  a  child's  part 
in  the  allotment  of  bis  deceased  wife,  but  It 
was  Intended  to  and  did  exclude  him  from 
tbe  right  to  receive  an  allotment  for  him- 
self and  in  his  own  right,  or,  aa  stated 
by  us  In  De  Graffenreid  v.  Iowa  Land  & 
Trust  Co.,  supra,  In  construing  said  section: 
"This  act  was  Intended  to  and  did  extend 
to  the  Intermarried  noncitlzen  the  right  to 
Inherit  under  tribal  law,  and  put  him  on  the 
same  footing  under  that  law  with  all  other 
citizens,  except,  as  so  aptly  expressed  by 
the  learned  Judge  of  tbe  United  States  Court 
for  tbe  Western  District  of  the  Indian  Ter- 
ritory In  the  case  of  Edward  Porter  et  al.  v. 
Eck  E.  Brook,  "tbat  he  shall  not  be  wnnted 
In  making  the  great  fraction  which  Shall  ex- 
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press  what  .Bbare  of  tbe  ■oil  shall  belonc 
to  Gflcb  dtlzen;  that  is,  he  shall  not  receive 
ui  allobDent" 

[4]  As  a  further  defense  to  this  action  de- 
fendant in  bia  answer  seta  np  title  to  him- 
seU  to  tbe  alleged  interest  of  plaintiff  in 
the  lands  in  controTersy,  evidenced  by  qalt* 
dflim  deed  AxUy  recorded  from  Ben  E.  and 
Edward  B.  Porter,  plaintiff's  grantors,  dated 
December  15,  1904,  and  contends  that  the 
conrt  erred  In  sustaining  a  demurrer  there- 
to, thereby  In  ^ect  holding  that  said  deed 
eooT^ed  to  him  no  Utl&  As  tbe  deeds  re- 
lied on  by  plaintiff  for  a  recovery  herein  are 
from  the  same  parties,  and  purport  to  con- 
vey the  same  interest  In  the  lands  in  con- 
troversy, bat  are  of  a  date  subseqnent  to 
defendant's  deed,  to  wit,  Bfay  29  and  31, 
1906^  we  will  determine  whether  the  court 
erred  in  holding  in  effect,  as  stated,  and 
tlMt  the  title  to  the  Interests  of  plalntlffiC 
graotora  passed  under  th^r  deed  to  plaln- 
tUb  snbsequaitly  executed. 

Defendant  tn  sunwrt  of  his  alleged  title 
ibiu  acquired  conceded  that  his  grantors, 
not  being  freedmen,  had  no  right  to  ctmvey 
aoy  portion  of  the  land  described  In  his 
deed  unless  at  that  time  the  restrictions 
upon  the  allmatlon  thereof  had  been  re- 
moved, which  be  says  was  done,  at  least 
BE  to  tbe  homestead,  by  section  7,  supra. 
With  this  contention  we  oinnot  agree,  but 
are  (tf  the  opinion  that  the  only  limitation 
removed  said  section  on  the  allotment 
by  tbe  death  of  the  aUottee  Is  the  Umitatlon 
fliat  tbe  homestead  "shall  be  nontaxable  and 
Inalloiable  and  tree  from  Incumbrance  for 
21  years,"  and  that  the  original  flve-year 
limitation  against  alienation  ramalned  on  the 
entire  allotment,  no  part  ot  whldi  could  be 
alienated  within  that  time  exc^t  with  the 
approval  of  the  Secretary  of  the  Interior. 
This  waa  In  effect  so  held  in  De  Oraffenreld 
T.  Iowa  Land  A  Trust  Company,  20  OkL  687,. 
85  Pa&  824.  At  the  time  that  opinion  was 
nstdered  tbia  had,  unknown  to  this  court, 
lieeo  expressly  so  bdd  by  the  Assistant  At- 
torney General,  for  the  Interior  Department 
In  an  opinion  tendered  and  approved  by  the 
Secretary  of  the  Interior  August  10,  1906, 
In  which  he,  among  otha  things,  aaid:  *^bis 
Hctlon  (section  7  of  the  original  agre^ent), 
In  Its  first  paragraph,  makes  a  dear,  emphat- 
ic, and  unequivocal  inhibition  against  the 
alienation  of  any  part  of  the  allotted  lands 
wltltiu  five  years,  or  until  May  25,  1906, 
except  by  approval  of  the  Secretary  of  tbe 
Interior.  Ibe  words  are  general,  and  include 
tbe  hcHnestead  as  well  aa  other  lands.  Tbe 
Mcond  paragraph  makes  a  further  and  long- 
er term  of  InaUenablllty  of  21  yeara  for 
tbe  homestead  lands,  without  power  to  the 
Secretary.  The  tiilrd  paragraph,  continuing 
to  deal  with  the  homestead,  limits  Its  descent 
to  partlcolar  h^rs — Issue  bom  after  May 
1901 — exdudlng  other  tesue,  and  ex- 
clndlng  any  power  of  the  allottee  by  will  to 
defest  tbe  deacoit  to  the  particular  belra. 


It  then  provides  that,  if  there  are  no  particu- 
lar heirs,  he  may  dispose  of  the  homestead 
by  will  'free  firom  limitation  herein  imposed,' 
and  that,  if  he  makes  no  will,  the  homestead 
shall  descend  to  his  heirs  free  from  such  lim- 
itation.' There  are  two  distinct  limitations 
against  alienation^  one  for  5  years  applying 
to  all  'allotted  lands,  and  a  second,  for  21 
yean,  applying  to  homestead  lands.  The 
latter  does  not  in  terms,  nor  by  any  neces- 
sary implication,  udude  operation  of  the 
former.  It  la  an  added  and  further  one  for 
nonallenatlon  of  the  homestead.  Through 
the  second  and*  third  paragraphs  of  the  sec- 
tions there  Is  a  continuity  of  subject  thought, 
viz.,  the  homestead,  and  all  provisions  of 
both  paragraphs  have  reference  thereto. 
Nothing  in  the  act  indicates  an  Intent  of  Con- 
gress to  make  title  of  inherited  homestead 
lands  frew  of  alienation  by  belrs  of  a  de- 
cedent than  the  lands  not  of  a  homestead 
character.  On  the  contrary,  the  only  dis- 
tinction made  by  Congress  between  tbe  home- 
stead and  the  other  land  was  to  make  them 
less  alienable.  I  am  therefore  of  the  opinion 
that  the  words  'limitation  herein  imposed' 
and  'such  limitation'  have  reference  to  the 
21-year  llmitatl(m  against  alienation  of  home- 
stead landa  and  have  no  reference  to  the 
5-year  general  limitation  against  alienation 
of  any  allotted  lands." 

This  was  a  practical  construction  of  tbls 
section  by  public  officers  of  the  government, 
including  the  Attorney  General,  whose  duty 
it  was  to  give  an  opinion.  It  ia  therefore 
deserving  of  consideration  (Edwards  v.  Dar- 
by, 12  Wheat  210,  6  L.  Ed.  003;  Union  Ins. 
Co.  V.  Boge,  21  How.  66.  16  L.  Ed.  61),  and 
tends  to  atcengthen  our  minds  as  to  the  cor- 
rectneas  of  our  former  ruling. 

II]  We  are  therefore  of  the  (pinion  that 
defendant  took  nothing  by  bis  deed  from 
Ben  E.  Porter  and  Edward  B.  Porter  dated 
December  15,  1904;  that  plaintiff  acquired 
their  said  Interest  In  the  allotment  In  con- 
troversy by  their  deeds  dated  May  29  and  81, 
1006,  the  same  having  been  nmde  subsequent 
to  the  act  of  Congress  approved  April  26, 
1006  (Act  April  26,  1006,  c.  1876,  84  Stab 
146),  which  reads:  Section  22:  "That  the 
adnit  heirs  of  any  deceased  Indian  of  either 
of  the  Five  Civilized  Tribes  whose  selection 
has  been  made^  or  to  whom  a  deed  or  intent 
has  been  Issued  for  his  or  her  share  of  the 
land  of  the  tribe  to  which  he  or  ahe  belongs 
or  belonged,  may  sell  and  convey  the  landa 
inherited  from  such  decedent;  %nd  if  there 
be  both  adult  and  minor  heirs  of  such  de- 
cedent, then  such  minors  may  Join  In  a  sale 
of  such  lands  by  a  guardian  duly  appointed 
by  the  proper  United  States  Court  for  the 
Indian  Territory  •  •  •"—and  that  tbe 
court  did  not  err  in  sustaining  the  demurrer 
and  the  answer  of  the  defendant  setting  forth 
this  defense. 

Defendant  further  contends  that  plaintiff 
should  take  nothing  by  thia  suit,  because,  he 
says,  that  be  ia  ^titled  to  the  possession  of 
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the  allotment  In  controversy  as  tenant  by 
courtesy.  This  position  Is  untenable  for 
the  reason,  as  we  have  said,  tliat  Sarah  E. 
Sanders  died  seized  of  no  estate  of  Inherit- 
ance of  said  lands. 

It  iB  unnecessary  to  discuss  other  ques- 
tions raised  in  the  brief.  It  follows  that 
the  lower  court  erred  only  In  sustaining  the 
demurrer  to  the  first  defense,  and  for  that 
reason  this  cause  Is  reversed  and  remanded 
to  be  proceeded  with  In  accordance  with  this 
opinion.  All  the  JasticeB  coDCnr. 


BILZ  T.  POWBLL. 
(Supreme  Court  ot  Colorado.   July  8,  1911.) 

1.  Damages  (S  81*)— Pmaltt— Natubb  of 
cojipensatiok. 

Where  a  contract  provided  that  the  princi- 
pal sboiild.  out  of  his  agent's  commisslona,  retain 
a  certain  amount,  to  be  forfeited  aa  damages  In 
case  the  accnt  broke  the  coatract,  the  amount  of 
the  deposit  niif:ht  be  lawfully  retained  !f  it  was 
Intended  by  the  parties  aa  liquidated  damages 
and  not  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  S  177;  Dec.  Dig.  |  81.*] 

2.  Dauages  (I  77*)— Penalties— Ihtbnt  of 
Pabhes. 

Whether  a  sum  fixed  by  a  contract  as  dam- 
SRes  for  breach  be  a  penalty  or  liquidated  dam- 
Rgva  depends  upon  the  intention  of  the  parties, 
which  Is  conclusive  when  established,  but  the 
language  of  the  contract  is  not  conclusive  as  to 
such  intention. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  15G:  Dec.  Dig.  S  77.'] 

3.  Damages  (8  81*)— Penalties— Natuee  of 
Compensation. 

PInintiS  contracted  with  defendant  to  give 
his  whole  time  to  assisting  defendant  In  bis 
automobile  business  and  to  use  his  best  effort* 
to  make  sales.  Plaintiff  was  to  receive  for  his 
services,  a  weekly  salary  and  commission.  The 
contract  provided  that  out  of  plaintifTs  commis- 
sions, deieadant  should  retain  a  certain  amount 
until  the  whole  should  aggregate  $400  which 
amount  should  be  retained  by  defendant  and  In 
case  of  plaintiff's  default  should  remain  the 
sole  property  of  defendant  as  compensation  and 
as  agreed  and  liquidated  damasres  for  such  de- 
fault. Held  that,  as  the  damaces  frmn  plain- 
tiffs breacb  of  the  contract  could  not  be  readily 
or  definitely  ascertained,  and  as  the  contract 
was  in  no  wise  ambiguous,  the  deposit  must  be 
considered  as  liquidated  damages,  under  the  rule 
that  where  a  covenant  Is  for  the  performance  of 
a  single  act  or  several  acta  and  the  damage  re- 
sulting from  a  violation  Is  nncertain,  a  sum  fix- 
ed in  the  contract  will  be  held  llQuldated  dam- 
ages and  not  a  penalty. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  1  177;  Dec.  Dig.  |  81.*] 

4.  Damages  '(8  81*)— Penalties— Deposit  to 
be  Forfeited  on  Bbeach. 

Where  the  contract  by  which  plaintiff  be- 
came defendant's  agent,  provided  that  defendant 
should,  out  of  plaintiff's  commissions,  retain  a 
certain  amount  up  to  $400.  which  was  to  be 
held  by  defendant  and  forfeited  as  liquidated 
damages  in  case  plaintiff  broke  the  contract,  it 
was  not  invalid  oecause  the  amount  of  the  de- 
posit Increased  as  the  agency  progres-sed,  for  the 
parties  are  presumed  to  have  entered  the  con- 
tract with  knowledge  and  at  arms  length,  and 
It  Is  to  be  assumed  that  they  Intended  that  the 


damages  for  breach  ahoold  be  Incrsased  the 
nearer  the  contract  reached  completion. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  177 ;  Dec.  Dig.  |  81.*] 

6.  Principal  and  Agent  (S  33*)— Tebmi  na- 
tion OF  Agency- DiscHABOE  of  Agent. 
Where  plaintiff  who  had  entered  into  a  con- 
tract of  agency  to  sell  automobiles  and  automo- 
bile equipment  for  defendant,  and  to  give  bis 
whole  time  to  defendant's  business  negotiated 
with  other  automobile  manufacturers  snd  at- 
tempted to  set  up  a  rival  business  of  bis  own 
beton  the  expiration  of  bis  contract,  defendant 
might  dischai^e  bim,  for  an  agent  cannot  place 
himself  in  a  situation  where  be  may  be  tempted 
to  disregard  the  interests  of  his  principal,  and 
a  principal  need  not  keep  in  his  employ  an  agent 
who  is  working  against  him. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  64;  Dec.  Dig.  S  33.*] 

6.  Principal  and  Agent  (§  33*)— Teshina- 
TioN  OF  Agency- Revocation. 

When  a  principal  discovers  that  his  agent  ia 
acting  adversely  to  his  Interests,  he  may  dis- 
charge the  agent  regatdless  of  bow  he  discov- 
ered the  agent's  misfeasance. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  64;  Dec.  Dig.  S  33.*] 

7.  Principal  and  Agent  (5  81*) — I>utt — 
Compensation — Commissions. 

Where  an  agent  engaged  in  selling  automo- 
biles, secured  a  buyer  who  was  to  take  a  ma- 
chine, if  satisfactory,  and  before  the  mar-liine 
was  delivered,  the  agent  was  discharged  beoai<se 
acting  adversely  to  bis  principal  in  other  trans- 
actions, the  agent  forfeited  all  right  to  his  com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec,  Dig.  S  81.*] 

8.  Principal  and  Agent  (§  81*)— Dutt— Cosc- 

PENSATION— COICMIBSION. 

Where  an  agent  under  a  contract,  wherc'iy 
he  was  to  receive  commission  for  all  sales  ma'Ie 
or  closed  up  by  him,  completed  a  sale  as  a  favor 
for  bis  principal,  and  did  uot  claim  compensa- 
tion for  a  long  time  thereafter,  be  was  not  en- 
titled to  soch  compensation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dee.  Dig.  |  81.*] 

Ompbell,  C.  J.,  and  Gabbert,  J.,  dissenting. 

En  Banc.  Appeal  from  District  Court, 
City  and  County  of  Denver;  Greeley  W. 
Whitford,  Judge. 

Action  by  Fred  M.  Powell  against  Charles 
Bllz.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Albert  L.  Vogl  and  Carle  Whitehead,  for 
appellant  BIcksler,  Bennett  St  Kye  and 
George  D.  Blount,  for  appellea 

WHITE,  J.  May  1,  1906,  the  parties  to 
this  suit  entered  into  a  written  contract, 
whereby  Powell  agreed  to  work  for  Blis  In 
his  "automobile  business  and  to  give  bis 
whole  time  and  energy  to  said  business,  and 
at  all  times  to  conduct  himself  In  a  sober  and 
gentlemanly  manner,  and  to  use  his  best 
efTorts  to  make  sales  of  automobiles  and  au- 
tomobile equipment  for  Bilz."  Biiz  agreed 
to  pay  Powell  for  his  services  ?15  per  week 
and  "a  commission  of  five  (5%)  per  cent  on 
the  sale  price  of  all  automobiles  or  automo- 
bile equipment  sold  In  cases  where  said  Pow- 
ell either  Introduces  the  purchaser  or  closes 
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the  deal,  the  pnrcbaser  having  been  tnrned 
over  to  hhn  either  by  Bllz  or  others."  Sales 
made  by  Powell  were  to  be  upon  the  basis  of 
20%  cash,  and  balance  on  delivery  of  the 
article  sold.  Powell's  commission  was  to  be 
paid  apon  receipt  by  Bilz  of  the  20%  cash 
payment  of  the  sales  made  by  Powell.  The 
contract  further  provided  that,  "ont  of  Pow- 
ell's commissiuna  as  they  become  due,  Btiz 
slian  retain  forty  per  cent.  (40%)  thereof  un- 
til the  amonnt  so  retained  shall  aggregate 
($400.00)  four  hundred  dollars,  which  amount 
so  retained  shall  be  deposited  Immediately 
nixHi  receipt  by  BilE  as  a  savings  account  In 
The  iDtemattonal  Trust  Ck>mpany,  Denver,  In 
the  name  of  Charles  BOz,  trustee  for  Fred 
M.  Powell,  the  same  to  be  so  held  as  a  fund 
to  secore  the  performance  by  Powell  of  his 
pnrt  of  this  agreement,  and  In  case  of  his  de- 
fault onder  this  contract,  said  fund  and  any 
lottrest  accumulations  thereon  shall  be  and 
resialn  the  sole  property  of  Bils  as  com- 
pensation and  as  agreed  and  liquidated  dam- 
aiceB  for  such  default  by  Powell:  otherwise 
said  fnnd  and  Interest  accnmulatlcmB  thereon 
to  te  turned  over  to  the  said  Eowell  on  the 
termination  of  this  contract."  ^t  was  stipu- 
lated that  the  contract  should  remain  in 
force  for  one  year,  unless  one  of  the  parties 
thereto  terminated  the  same,  upon  the  fall- 
are  of  the  other  party  **to  live  up  to  the 
terms  and  provisions  of  this  contract";  that 
apoQ  such  failure,  *tbe  other  party  may 
tennlnate  the  same  by  notice  In  writing  to 
the  defaulting  party,  whidi  notice  shall  eta^ 
the  reasons  for  the  election  to  termlnat^ 
It  is  unnecessary  to  set  forth  other  proVl- 
alons  of  the  contract,  as  they  are  not  ea- 
Bentlal  to  a  determlnatl<m  of  the  questions 
hen  Involved. 

The  parties  entered  Into  the  performance 
of  the  contract,  and  the  relation  of  employer 
and  empli^fi  continued  thereunder  for  the 
period  of  about  seven  months,  when  Bllz 
dlEdiaq^  PowelL  Prior  thereto  the  $400 
provided  for  In  the  contract  bad  been  re- 
tained by  Bllz  out  of  commissions  earned  by 
Powell,  and  deposited  with  the  Trust  Com- 
pany in  the  name  of  "Charles  Bllz,  trustee," 
tbe  written  contract  having  been  modified 
in  that  reqtect  by  subsequent  agreement  be- 
tweoi  the  parties.  Thereafter  Powell  sued 
BQz,  the  complaint  setttng  forth  two  alleged 
amee  of  action.  By  the  first  cause  of  action 
plaintiff  sought  to  recover  salary  from  the 
date  of  his  discharge  to  the  institution  of 
the  salt,  and  commissions  on  tbe  alleged  sale 
ol  certain  oars;  and  by  the  second  cause  to 
recover  the  amount  of  dwosit,  and  accumu- 
lated interest  thereon,  which  had  been  made 
with  tbe  International  Trust  Comitany,  ont 
of  his  GommisshHis  as  provided  In  tbe  con- 
tract The  answer  and  cross-complaint  de- 
nied the  indebtedness  claimed,  justified  the 
retention  of  the  deposit,  made  with  tbe  Trust 
Company,  as  liquidated  damages,  arising 
from  the  misconduct  of  Powell  for  which  he 
was  discharged*  and  daimed  an  Indebted- 


ness of  Powell  to  Bilz  in  tbe  sum  of  $80.69 
for  moneys  advanced.  A  replication  was 
filed,  and  the  cause  thereafter  tried  to  tbe 
court  without  a  Jury,  resulting  In  a  Judgment 
In  favor  of  the  plaintiff,  from  which  the  de- 
fendant prosecutes  this  appeal. 

II]  If,  under  tbe  terms  of  the  contract, 
tbe  amount  of  the  deposit  was  Intended  by 
tbe  parties  as  liquidated  damages,  and  the 
plalntlfiC  was  rl^tfully  discharged  by  the 
defendant,  tbe  Judgment  must  be  reversed. 

[2]  Whether  a  sum  fixed  by  contract  as 
damages  for  a  failure  to  perform,  shall  be 
treated  as  llgnldated  damages,  or  as  a  pen- 
alty. Is  always  dependent  on  the  Intention  of 
the  parties.  Carson  v.  Arvantee,  10  Colo. 
App.  382,  385.  60  Pac.  1080;  13  Cyc.  p.  90. 
In  arriving  at  that  intention,  there  Is  no 
single  test  for  all  cases.  In  most,  numer- 
ous rules  must  be  applied.  Due  weight  should 
and  will  be  glv^  the  words  used,  but  such 
words  are  not  always  controlling.  Though 
a  sum  Is  designated  as  "liquidated  damages," 
It  may  be  construed  as  a  "penalty";  or,  if 
called  a  "penalty,"  It  may,  nevertheless,  be 
held  to  be  'iiquldated  damages'*  In  those 
cases  where  It  is  plain,  from  all  the  facts  and 
circumstances,  that  such  was  the  intent  of 
the  parties.  However,  when  the  intention 
is  once  ascertained,  it  controls,  and  courts 
cannot  Justly  make  a  new  contract  for  the 
parties,  as  they  might  have  made*  In  tbe 
light  of  subsequent  events.  Whether  it  was 
folly  or  wisdom  for  the  parties  to  so  con- 
tract, concerns  no  one  but  themselveB.  Courts 
"have  said  that  tiie  law  relative  to  liquidated 
damagee,  has  always  been  in  a  state  of  great 
uncertainty;  and  that  this  has  been  occa- 
sioned by  Judges  endeavoring  to  make  better 
contracts  for  parties  than  they  have  made 
for  themselves."  Criadee  v,  Bolton,  14  Eng. 
G.  L.  Bep.  647;  Cotheal  v.  Talmage,  9  N.  Y. 
551,  654,  61  Am.  Dec.  716. 

[3]  The  general  rules  dedudble  from  the 
authorities,  each  having  more  or  leas  we^ht 
according  to  the  peculiar  drcnmstances  of 
each  case,  and  the  language  of  the  contract 
sought  to  be  construed,  are  as  follows:  Where 
it  Is  doubtful  from  the  lai^age  of  the  In- 
strument whether  the  sum  was  Intended  as 
liquidated  damages  or  a  penalty  to  cover 
actual  damages;  or  where  a  greater  sum  is 
to  be  paid  upon  tbe  failure  to  pay  a  less; 
or  where  tlie  agreement  Imposes  several 
distinct  duties  or  obligations  of  dififerent  de- 
grees of  importance,  and  the  damages  re- 
sulting from  tbe  violation  of  some,  although 
not  all,  are  readily  ascertainable,  tbe  sum 
to  t>e  paid  by  the  party  In  default  is  a  pen- 
alty. But  where  the  covenant  is  for  the  pur- 
pose of  a  single  act,  or  several  acts,  or  of 
several  things  which  are  but  minor  parts  of 
a  single  complex  act,  and  the  damage  re- 
sulting from  tbe  violation  of  each  la  wholly 
uncertain,  or  Incapable  of  being  readily  as- 
certained, and  especially  where  the  contract 
provides  that  the  sum  named  shall  be  paid 
as  liquidated  damages;  or  where  the  agree- 
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ment  Is  In  the  altematlT^  to  do  one  of 
two  acts,  the  obligor  baring  bis  election 
to  do  eitber.  but  to  pay  a  sum  of  money 
In  tbe  er^t  be  does  the  one,  and  not 
the  otber,  tbe  snm  so  fixed  In  tbe  contract 
'  Is  liquidated  damages  and  not  a  penalty. 
Amanda  G.  M.  Co.  t.  People's  M.  Co.,  28 
Colo.  251,  255,  64  Pac.  218;  Cotbeal  t. 
Talmage,  supra;  Gelger  v.  W.  M.  R.  R.  Co., 
41  Md.  4;  Keeble  t.  Eeeble,  85  Ala.  552,  S 
Soutb.  149;  Chase  t.  Allen,  13  Qray  (Mass.) 
42;  Staples  t.  Parker,  41  Barb.  (N.  T.) 
648;  Wllhelm  v.  Eaves,  21  Or.  1»4,  27 
Pac.  1053,  14  L.  R.  A.  297;  111.  T.  &  S.  Bk. 
T.  City  of  Burlington,  79  Kan.  797,  101  Pac. 
649;  13  Cyc.  p.  90  et  seq;  Bishop  on  Con- 
tracts, §§  1450,  1451,  1452. 

In  the  application  of  the  foregoing  rules 
to  tbe  construction  of  tbe  agreement  in  ques- 
tion, It  is  made  certain  that  the  sum  desig- 
nated therein  was  intended  as  liquidated 
damages,  and  not  as  a'  penalty.  Tbe  lan- 
guage of  the  instrument  Is  In  no  wise  am- 
biguous. It  expressly  draignates  the  sum  as 
liquidated  damages.  If  It  imposes  several 
distinct  duties  or  obligations  of  different  de- 
grees of  Importance,  which  we  do  not  wish  to 
be  understood  as  conceding,  nevertheless  the 
damages  resulting  from  the  violation  of  each, 
Is  wholly  uncertain  and  Incapable  of  being 
readily  ascertained.  Tbe  sum  stipulated  Is 
not  disproportionate  to  the  probable  dam- 
age that  might  result  from  a  violation  of  tbe 
covenants.  Moreover,  the  parties  could  not 
with  certainty  compute  the  probable  dam- 
ages, or  lay  down  a  rule  for  so  computing 
them,  at  the  time  they  signed  the  contract 
In  question.  The  damage  that  might  result 
to  defendant's  business  through  the  failure 
of  plaintiff  to  faithfully  perform  his  cove- 
nants, was  wholly  a  matter  of  conjecture. 
It  would,  after  default,  be  difficult,  if  not 
Impossible,  to  prove  actual  loss  or  damage, 
yet  none  could  doubt  that  damage  resulted 
from  such  wrongful  act  The  violation  of  a 
contract  of  service,  of  tbe  character  here 
under  consideration,  necessarily  Involves  such 
difficulties  concerning  actual  loss  as  to  ren- 
der a  reasonable  agreement  for  stipulated 
damages,  proper.  Furthermore,  the  contract- 
ing parties,  knowing  exactly  their  own  situ- 
ation and  objects,  were  In  a  better  position 
than  we  ere,  to  appreciate  and  make  provi- 
sion for  tbe  consequences  of  their  own  de- 
fault Where  a  contract  "clearly  states  what 
shall  be  paid  by  tbe  party  who  breaks  It 
to  the  party  to  whose  prejudice  it  Is  broken, 
the  verdict  In  an  action  for  the  breach  of 
it  should  be  for  tbe  stipulated  sum.  A  court 
of  Justice  has  no  more  authority  to  put  a 
different  construction  on  the  part  of  an  in- 
strument ascertaining  the  amount  of  dam- 
ages, than  It  has  to  decide  contrary  to  any 
otber  of  Its  clauses.  Our  ofOce  Is  to  as- 
certain the  Intent  of  tbe  parties,  and,  If  not 
contrary  to  law,  to  carry  their  Intent  into 
execution."    Crlsdee  v.  Bolton,  supra. 

In  Keeble  v.  Keeble,  supra.  It  Is  said: 


"There  are  but  few  agreements  of  this  kind, 
where  the  stipulation  is  to  do  or  not  to  do 
a  particular  act,  in  which  the  damages  may 
not,  according  to  circumstance,  vary,  on  a 
sliding  scale,  from  nominal  damages  to  a 
considerable  snm.  One  may  sell  out  tbe  good 
will  of  his  business  In  a  given  locality,  and 
agree  to  abstain  from  its  further  prosecu- 
tion, or,  In  the  event  of  his  breach  of  his 
agreement,  he  may  stipulate  to  pay  a  cer- 
tain sum  as  liquidated  damages — as  for  ex- 
ample, not  to  practice  one's  profession  as  a 
physician  or  lawyer;  not  to  run  a  steam- 
boat on  a  certain  river,  or  to  rarry  on  tlie 
hotel  business  In  a  particular  town;  not  to 
re-establish  a  newspaper  for  a  given  period, 
or  to  carry  on  a  particular  branch  of  busi- 
ness within  a  certain  distance  from  a  named 
city.  In  all  such  cases,  as  often  decided,  it 
Is  competent  for  the  parties  to  stipulate  for 
the  payment  of  a  gross  snm,  by  way  of 
liquidated  damages  for  tbe  violation  of  the 
agreement;  and  for  tbe  very  reason,  that 
such  damages  are  uncertain,  fluctuating,  and 
Incapable  of  ea^y  ascertainment.  Williams 
V.  Vance  [9  S.  C.  344]  30  Am.  Rep.  29-31, 
note ;  Graham  v.  Bic^am  [4  Dall.  (Pa.)  149, 
1  U  Ed.  778]  1  Am.  Dec.  336-338,  note;  1 
Pomeroy's  Eq.  Jut.  |  442,  note  1.  It  Is 
clear  that  each  of  these  various  agreements 
may  be  violated  by  a  substantial  breach,  aod 
yet  no  damages  might  accrue  except  such  as 
are  nominal.  The  obligor  may  practice  medi- 
cine, and  possibly  never  interfere  with  the 
practice  of  the  other  contracting  party;  or 
practice  law  without  having  a  paying  client; 
or  he  may  run  a  steamboat  without  a  pas- 
senger, or  a  hotel  without  a  guest,  or  carry 
on  a  newspaper  without  tbe  least  injury  to 
any  competitor.  But  the  law  will  not  en- 
ter upon  an  investigation  as  to  tbe  quantum 
of  damages  in  such  cases.  This  Is  tbe  very 
matter  settled  by  the  agreement  of  the  par- 
ties. If  the  act  agreed  not  to  be  done  la 
one  from  which,  in  the  ordinary  course  of 
events,  damages,  incapable  of  ascertainment 
save  by  conjecture,  are  liable  naturally  to 
follow,  sometimes  more  and  sometimes  less, 
according  to  the  aggravation  of  the  act,  the 
court  will  not  stop  to  Investigate  the  extent 
of  tbe  grievance  complained  of  as  a  total 
breach,  but  will  accept  the  sum  agreed  on  as 
a  proper  and  just  measurement  by  way  of 
liquidated  damages,  unless  the  real  Intat 
of  the  parties,  under  the  rales  abova  an- 
nounced, designed  It  as  a  penalty." 

Plaintiff  contends,  that  the  agreement  cos- 
tains  numerous  covenants  of  the  most  varied 
kind  and  Importance;  that  for  the  violatioa 
of  each,  the  agreed  measure  of  damages  is 
made  to  apply  with  equal  force,  and  that 
tbe  sum  stated  as  liquidated  damages  Is  ob- 
viously disproportionate  to  the  actual  dam- 
age that  might  result  from  the  violation  of 
either.  We  have  held  that  the  damages  re- 
suiting  from  tbe  violation  of  rach  alleged 
covenant,  Is  wholly  uncertain  and  Incapable 
of  being  readily  ascertained,  and  the  Beveial 
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lUflged  corenanta,  tbezefore,  fall  dearly  with- 
in the  wdl-recognlxed  rale  hereinbefore  stat- 
ed. Howerer*  In  our  opinion,  the  contract, 
when  the  subject-matter  Is  considered,  does 
not  oontftin  "numerous  eoTCnants  of  the  most 
railed  kind  and  importance."  On  the  con- 
trary, there  Is  no  corenant  ther^  which 
would  not  necessarily  be  Indnded  In,  and 
covered  by,  an  agreement  of  the  plaintiff 
to  enter  the  employ  of  defendant  as  his 
agnt  and  representatlTe  In  the  automobile 
bnsiBen  for  the  length  of  time  designated. 
VoSa  tlie  latter  agreonent  the  plalntifF  would 
be  bound  to  conduct  himself  in  a  sober  and 
gentlonanly  manner,  to  use  his  best  efforts 
to  make  sales  of  automobiles  and  their  equip- 
nent,  to  gire  his  whole  time  and  energy  to 
the  discharge  of  his  duties,  and,  In  all  re- 
tpeeta,  teltbfully  and  honestly  further  the 
hiterests  of  his  employer.  The  sum  desig- 
nited  was  to  be  held  as  a  fond  to  secure  tbe 
performance  by  plaintiff  of  his  part  of  the 
tgretanmt,  *^nd  in  case  of  his  defoult  nnder 
tblt  contract'  tiie  fund  would  be  and  remain 
the  Bcde  property  of  defftidant  "as  compensa- 
tion and  as  agreed  and  liquidated  damages 
for  audi  debult"  The  clause  Imposes  a  11a- 
bfllty  for  ft  default  under  the  contract  Nee- 
emrily  the  default  contenqjlated  was  such 
u  would  warrant  the  termination  of  the  con- 
tract, and  not  some  Insignificant  defbnlt  which 
mlgbt  be  within  the  letter,  but  not  within  the 
spirit  of  the  agreement  For  the^rpose  in- 
tended, the  sum  stipulated  was  quite  reason- 
able and  pn^er.  In  Tiew  of  the  difficulty  of 
Htabhshing  actual  damages. 

[4]  It  Is  further  argued  that  as  tbe  stipn- 
kted  sum,  jmAer  the  terms  of  the  Contract 
Increased  from  time  to  time  during  the  year 
In  which  plaintiff  was  In  defendant's  employ. 
It  was  IntoKted  as  a  penalty  and  not  as  liqui- 
dated damages.  It  appears  in  some  cases 
nch  reasons  liaTe  been  assigned  for  holding 
tbat  the  parties  intended  the  designated  sum 
to  be  a  poialty  and  not  liquidated  damages. 
8ach  is  Stony  Creek  Lumber  Ga  v.  Fields  & 
Conqiany,  102  Ta.  1,  45  S.  E.  707,  789.  a 
Vlr^nia  case,  cited  by  appellee.  The  con- 
tract obligated  one  of  the  parties  to  pay, 
and  the  other  to  receive,  a  stipulated  sum  per 
tfaonsand  feet  for  all  logs  cut  from  a  par- 
ticolar  area,  and  delivered  to  a  particular 
point,  and  authorized  the  buyer  to  retain 
Uie  nun  of  fifty  cents  per  thousand  feet,  on 
tbe  payments  to  be  made  monthly,  until  the 
completion  of  the  entire  work.  Notwith- 
standing the  reasons  for  the  court's  holding, 
assigned  in  the  opinion,  it  Is  to  be  observed 
tbat  the  amount  of  damages,  which  the  one 
party  would  sustain  by  reason  of  the  default 
of  the  other,  was  readily  ascertainable.  The 
Talne  of  the  same  character  of  logs  at  the 
point  of  delivery  would  unquestionably  meas- 
ure tbe  damages,  and  the  case  falls  clear- 
ly within  the  rules  hereinbefore  stated.  Dav- 
is T.  Freeman,  10  Mich.  188,  also  cited,  is 
of  like  facts  and  charactw,  and  Is  governed 
by  tbe  same  principle. 


Moreovw,  it  seons  Just  as  reasonable  that 
the  parties  Intoided  to  make  greater  the 
liquidated  damages  in  the  event  of  default 
the  nearer  the  contract  was  completed,  a» 
It  woDid  to  assume  tbat  they  Intended  that 
the  sum  out  of  which  actual  damages  were 
to  be  paid,  should  be  aiwnented  or  added  to 
nnder  Uke  drcumstances.  If  the  damages 
which  might  be  sustained  diminished  as  the 
contract  neared  completion,  the  sum  neces- 
sary to  secure  payment  for  actual  damages 
sustained  likewise  decreased.  But  were  we 
to  assume  that  the  Injury  which  might  have 
resulted  to  the  defendant,  tli rough  the  de- 
fault of  plaintiff,  diminished  in  proportion  as 
the  contract  remained  unfinished,  we  do  not 
think  that  of  itself  suffldeot' under  all  tbe 
circumstances,  to  render  the  contract  so  unfair 
and  unjust  as  to  warrant  the  construction 
for  which  plaintiff  contendSw  We  know  that 
the  designated  sum  had  accumulated  prior 
to  the  expiration  of  the  first  seven  months 
of  the  employment  The  contracting  parties 
are  presumed  to  have  been  Intimately  ac- 
quainted with  all  the  peculiar  circumstances 
of  the  business,  and  may  have  fully  under- 
stood thdfc  tbe  agreed  sum  would  be  quick- 
ly accumulated.  Having  ascertained  for  them- 
selves th^r  reqnlreniaits,  and  written  Into 
the  agreement  a  certain  sum  as  liquidat- 
ed damages,  In  the  event  .of  a  violation  of  the 
contract  the  parties  must  be  held  to  have 
meant  what  tb^  deliberately  wrote.  While 
there  is  uncertainty  and  confusion  In  the  law 
on  this  subject,  as  found  in  the  great  mass 
of  Judicial  expression  thereon,  the  best-rea- 
soned cases  appear  to  establish  and  support 
the  rules  herein  stoted  and  applied. 

[I]  Having  determined  that  the  stipulated 
sum  was  intended  as  liquidated  damages,  we 
will  proceed  to  ascertain  if  defendant  right- 
fully discharged  plaintiff.  In  November, 
1906,  it  is  undisputed,  that  during  business 
hours,  plalntlfl  took  the  eastern  representa* 
tive  <tf  the  manufacturers  of  the  Packard  car, 
for  which  the  defendant  was  then  the  local 
agoit'  and  inspected  a  place,  not  far  from 
defoidant'a,  at  which  plaintiff  stated  he 
intended  to  open  an  automobile  business; 
and  at  that  time  endeavored  to  displace  de- 
fendant and  secure  for  himself  the  Packard 
agency;  that  prior  to  such  time  plaintiff  had 
a  number  of  conversations  VFith  one  McFar- 
land  as  a  prospective  partner  In  said  busi- 
ness; that  thereafter,  on  December  20th,  he 
and  McFarland  entered  Into  a  written  lease 
of  a  building  within  the  city  of  Denver,  to 
be  ready  for  occupancy  April  lat  In  which 
they  proposed  to  open  and  carry  on  an  au- 
tomobile business.  On  Sunday,  December  16, 
1006,  plaintiff  wrote  to  the  Pope  Manufac- 
turing Company  of  Hartford,  Conn.,  solicit- 
ing the  agency  of  the  Pope-Hartford  automo- 
bile In  Denver,  stating;  "For  your  Informa- 
tion will  say  that  I  am  now  building  the 
finest  garage  in  the  city,  and  have  one  of 
the  best  locations.  I  am  now  making  ar- 
raugements  for  the  line  which  I  Intend  to 
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handle.**  At  tbe  same  time  plaintiff  wrote 
to  the  representatlTe  of  the  Packard  Antomo- 
bUe  Company*  of  whom  as  heretofore  stated 
def^dant  was  then  tbe  ag«it,  seeking  that 
agency  for  himself,  saying,  "Now,  won't  yon 
pleaee  use  your  Influence  In  my  behalf  so 
that  I  can  have  the  Packard  agency?"  He 
therein  further  stated;  "I  am  willing  to 
put  up  a  deposit  on  at  least  15  cars  for  next 
year  and  sign  a  contract  right  now.  *  •  • 
I  expect  to  attend  the  New  Torfc  show,  and 
It  is  my  lntentl(m  to  Tlslt  the  Packard  fac- 
tory.'* Plaintiff  not  only  entered  Into  nego> 
tiatlons.  and  took  steps  to  establish  a  rlral 
business  to  surpass  that  of  defendant,  but 
also  entered  Into  secret  negotiations  to  take 
away  from  tbe  Uttex  the  Padtord  agent^i 
and  thus  destroy  the  very  bnstness  he  was 
employed  to  foster  and  extend.  He  also,  to 
that  end,  misrepresented  tbe  facts  regarding 
tbe  conduct  of  the  business  defendant, 
saying,  In  bis  letter  to  the  representative  at 
the  Packard  Company,  that  one  of  the  Pa<^- 
ard  cars  was  In  defendant's  shop  "with  the 
steering  gear  all  on  tbe  bom,  and  really  the 
car  Is  In  a  deplorable  condition,**  and  there- 
in expressed  his  disapproval  of  the  condi- 
tions permitted  to  exist  by  defendant  Under 
these  circumstances  It  Is  not  probable  that 
plaintiff  would  make  very  strenuous  efforts 
to  sell  automobiles  for  defendant  By  wait- 
ing a  very  short  time  be  could  a&l  to  all 
prospective  purchasers,  cars  of  his  own  In- 
stead of  cars  of  his  principal.  The  law  does 
not  permit  an  agent  to  place  himself  in  a  sit- 
uation In  which  he  may  be  tempted  by  his 
own  interests,  to  disregard  those  of  bis  prin- 
cipal. 

In  Dierlnger  t.  M^er.  42  Wis.  811,  812,  It 
is  said:  "It  la  weU  settled  that  If  a  servant, 
without  the  consent  of  bis  master,  engage  In 
any  employment  or  biulness  for  blmselC  or 
another,  which  may  tend  to  Injure  his  mas- 
ter's trade  or  business,  he  may  lawfully  be 
discharged  before  the  expiration  of  the 
agreed  term  of  service.  •  •  •  Manifest- 
ly, whea  a  servant  becomes  ragaged-  In  a 
business  whlcb  necessarily  renders  him  a  com- 
petitor and  rival  of  his  master,  no  matter 
how  much  or  how  little  time  or  attention  he 
devotes  to  It,  he  has  an  interest  against  his 
duty.  It  would  be  monstrous  to  hold  that 
the  master  Is  bound  to  retain  the  servant  In 
his  employment  after  he  has  thus  voluntarily 
put  himself  In  an  attitude  hostile  to  bis 
master's  Intoresta." 

In  the  employment  of  plaintiff  tiie  defend- 
ant bargained  for  the  former's  disinterested 
skill,  diligence,  zeal,  and  fidelity  for  tbe  let- 
ter's exclusive  ben^t  Whw  defendant  dis- 
covered the  lacA  of  these  In  plaintiff,  he  had 
tiie  right  to  discharge  him  and  terminate 
the  employmoit  A  principal  need  not  keep 
In  bis  employ  an  agent  who  is  working 
against  him,  and  using  the  confidential  In- 
formation obtained  by  reason  of  the  relation 
to  undermine  the  business  of  such  principal. 
Davis  T.  Hamlin.  108  111.  39,  48  Am.  Rep.  im. 


[•1  By  what  means  tiie  principal  discovers 
the  attitude  and  acte  of  the  agent.  consUtnt- 
tng  a  breach  of  the  letter's  duty,  Is  wholly- 
Immaterial. 

[t]  One  Item  of  commission  which  plain- 
tiff sought  to  recover,  was  on  the  sale  oT 
a  car  alle^  to  have  been  made  to  a  Hr^ 
Boettcher.    Ihe  fhcto  concerning  this  sale- 
atHiear  to  be  as  follows:  Boettcher  called 
at  defmdant's  place  of  bnslneaa  to  purchase- 
a  car,  some  time  prior  to  plalntUTs  em- 
ployment, but  there  was  no  car  In  atodk.  of 
tbe  khid  he  tolred.  When  plaintiff  entered 
defendant's  employ  the  latter  claims  that 
he  gave  to  blm  Boettcber's  name  as  a  pros- 
pective purchaser,  while  plaintiff  claims  that 
defoidant  did  not  end  that  he  came  In  con- 
tact with  Boettcher  through  anotber  source. 
Be  that  aa  it  may.  It  is  certain  that  plaintiff 
was  largely  instrumentel  in  interestliv  Boett- 
cher In  the  type  of  car  the  latter,  snbseqnent 
to  tbe  discharge  of  plaintiff,  purchased.  He 
dononstrated  such  type  of  car  to  Boettcher 
and  secured  bis  verbal  promise  to  purchase, 
in  the  event  one  which  had  been  ordered 
from  the  factory  by  defendant  should  prove 
satisfactory.   Plaintiff's  right  to  a  commis- 
sion on  this  sale  depends  oitirely  upon  tbe 
terms  of  the  contract  the  date  of  sale,  and 
the  relation  of  the  parties.  The  language  of 
the  contract  means  that  plaintiff  was  enti- 
tled to  a  commission,  If  by  his  ^orte  during 
ito  existence,  he  Induced  a  person  to  pur- 
chase a  car  from  the  defendant  The  sale  to 
Boettehw  was  not  closed  when  Powell  was 
disdharged.    When  that  event  happened  It 
was  not  known  certainly  that  Boettcher 
would  bby.  There  was  a  condition  preced«it 
to  the  consummation  of  a  sale  to  him,  to  wit 
that  the  car  then  "ordered  Should  prove 
satisfactory."    At  that  time  plaintiff  had 
neither  earned,  nor  was  he  entitled  to  a  com- 
mission on  this  particular  sale.   It  Is  held, 
without  exception,  that  the  discharge  of  an 
agent  for  Just  cause,  terminates  all  right  to 
oommlssloiu  or  compensation  not  then  al- 
ready earned  and  accrued.   In  Urqubart  r. 
Scottish-American  Mtg.  Co.,  85  Minn.  60,  88 
N.  W.  264,  an  agent  wtLB  employed  to  nego- 
tlato  loans  for  the  defmdant  his  compensa- 
tion being  a  commission  upon  collections 
which  he  might  make  upon  the  loans  as  tbey 
fell  due.    He  was  discharged,  for  cause, 
prior  to  the  accrual  of  his  commission 
upon  outstendlng  loans  he  had  negotiated. 
The  court,  in  affirming  the  role,  that  If  the 
principal  had  good  cause  to  dlsdiarge  the 
agent,  the  latter  forfeited  all  dahns  to  bis 
comndssions,  said:  "If  there  wns  cause  for 
the  termination  of  the  contract  that  Justified 
tbe  principal  in  determining  that  Its  agent 
should  not  be  trusted  further  with  Its  busi- 
ness, for  tbe  reason  that  his  acte  made  It 
Improper  for  him  to  complete  the  unfinished 
collections,   •   *  «  then  tbe  commmi-law 
rule  would  apply,  which  authorlMS  tbe  die* 
charge  of  an  agent  at  any  time  for  sufficient 
caus^  in  whidi  case  lie  could  recover  noth- 
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iDg."  An  agent  will  forfeit  his  commis- 
sions. If  he  engages  in  any  transaction  wUch 
tmoants  to  a  fraud  upon  his  principal;  such 
as  betraying  his  trust  by  acting  adversely  to 
his  Interests.  Storey  on  Agency,  |  334,  Hof- 
Stn  T.  Moss,  67  Fed.  440,  444.  14  C.  G.  A. 
459.  Plaintiff's  claim  to  a  commlralon  on 
this  sale  cannot  be  supported,  as  be  was 
lawfully  discharged  for  cause  and  the  com- 
mission was  not  then  earned. 

[11  Another  item  of  commission  claimed  by 
plaintiff  Is  for  the  sale  of  a  car  to  one  Tray- 
lor.  The  facts  regarding  this  transactlcm 
are,  that  defendant  conducted  negotiations 
for  tbe  sale  of  a  car  to  Traylor.  to  tbe  ex- 
tent that  the  latter  bad  agreed  to  purchase 
the  car,  if  defendant  would  accept  a  note  in 
part  payment  therefor.  Defendant,  having 
to  go  east,  requested  plaintiff  to  ascertain 
If  tbe  bank  would  discount  the  note,  and,  if 
It  would,  to  deliver  the  car  to  Traylor,  re- 
ceive the  note,  and  a  check  for  the  balance. 
This  the  plaintiff  did,  end  closed  the  deal. 
Defendant  testified  tb^t  he  asked  plaintiff 
to  do  this  "as  a  favor,  not  In  any  way  to 
coDjsider  It  aa  a  sale,  and  that  plaintiff  agreed 
agreed  thereto."  Plaintiff  did  not  deny  that 
fiucli  was  the  agreement.  Furthermore,  plain- 
tiff made  no  demand  for  commission  on  this 
sale,  or  that  he  should  be  credited  with 
it  on  tbe  books  of  defendant,  uutil  six  months 
after  tbe  sale,  and  nearly  three  months 
after  he  was  discharged.  He  had  access  to 
defendant's  books  and  frequently  examined 
tbem.  It  is  clear  that  plaintiff  did  not  ex- 
pect commission  on  account  of  this  sale,  and 
it  is  likewise  certain  that  he  was  not  entitled 
tbereto. 

While  It  Is  quite  probable  the  court  wholly 
dlsr^rded  the  claim  of  plaintiff  for  salary 
after  his  discharge.  It  is  proper  to  state, 
tbat  if  such  was  not  the  view  of  the  court,  It 
should  have  been,  as  plaintiff  was  not  enti- 
tled to  salary  or  compensation  for  the  period 
after  his  discharge. 

Tlie  former  opinion  Is  withdrawn,  the 
Jodgment  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

CAMPBELL,  G.  J.,  and  GABBERT,  J.,  dls- 
seat 

6ABBERT,  J.  As  said  In  the  majority 
opinioQ,  no  rule  can  t>e  formulated  which  will 
serce  as  a  universal  test  by  which  to  ascer- 
tain whether  a  sum  fixed  by  contract  shall  be 
treated  as  liquidated  damages,  or  as  a  pen- 
alty In  case  it  Is  violated.  In  a  measure,  at 
least,  the  character  of  the  agreement  con- 
trola  The  test  applied  by  tbe  majority  Is 
correct  If  the  f^Teemeat  was  such  that  It 
was  applicable.  In  the  opinion  of  the  writer 

It  Is  QOt 

The  contract  contained  several  Independent 
covenants  on  the  part  of  the  plaintiff,  and 
Bilz  is  not  entitled  to  recover  the  sum  named 
BB  Uquidated  damages  unless  It  be  held  that 
It  antlUa  to  each  coreiuuit  on  the  part  of 


plaintiff,  and  can  be  recovered  for  &  breach 
of  either.  Plaintiff  agreed  to  rwialn  In  the 
employ  of  the  defendant  for  one  year;  to 
give  his  whole  time  and  energy  In  discharg- 
ing the  duties  which  he  engaged  to  perform ; 
te  at  all  times  conduct  himself  in  a  sober 
and  gentlemanly  manner;  and  to  use  his 
best  efforts  to  make  sales  of  automobiles 
and  automobile  equipments.  Assuming,  then, 
that  the  so-called  liquidated  damages  ap- 
plies to  each  of  the  covenants,  what  is  the 
result?  If  plaintiff  did  not  remain  In  de- 
fendant's employ  for  tbe  full  period  of  one 
year,  the  defendant  could  declare  the  sum 
deposited  as  forfeited.  If  he  failed  to  de- 
vote his  whole  time  or  his  whole  energy  to 
the  business,  the  sum  might  be  forfeited,  not- 
wltbstaudlng  the  fact  that  the  period  during 
which  he  was  inattentive  to  the  discharge 
of  hia  duties  was  exceedingly  short,  and  the 
damages  resulting  from  his  failure  to  comply 
with  his  contract  in  this  respect  merely  nom- 
inal. If  ills  engagement  to  use  his  best  ef- 
forts to  make  sales  of  automobiles  was  vio- 
lated, it  could  also  be  forfeited,  or  he  might 
employ  his  best  efforts  In  making  such  sales, 
and  bis  failure  to  do  so  in  selling  automobile 
equipment  would  result  in  a  forfeiture,  ac- 
cording to  the  construction  of  the  contract 
In  the  majority  opinion.  In  short,  If  he  vio- 
lated any  one  covenant  on  his  part,  even  to 
a  slight  extent,  the  deposit  would  be  for- 
feited, although  he  scrupulously  complied 
with  every  other  covenant  upon  his  part,  and 
the  one  he  did  violate  resulted  in  nothing 
more  than  nominal  damages.  This  Is  grossly 
disproportionate  to  the  actual  damage  or 
Injury.  Certainly,  the  parties  did  not  Intend 
such  unjust  and  inequitable  results,  but 
must  have  regarded  the  sum  named  which 
was  to  be  deposited  as  a  penalty,  rather  than 
fixed  and  liquidated  damages. 

As  applied  to  the  conditions  of  the  contract 
under  consideration,  the  rule  is  that  where 
a  contract  specifying  a  fixed  sum  as  liquidat- 
ed damages  for  its  breach  contains  various 
conditions  of  different  degrees  of  Importance, 
to  each  of  which  the  agreed  measure  of 
damages  is  made  by  tbe  terms  of  the  contract 
to  apply  with  equal  force,  without  reference 
to  the  real  damage  that  would  ensue  from 
a  Tlolatlon  of  any  one  of  them,  and  the  dam- 
ages resulting  from  a  breach  of  any  one  of 
such  conditions  would  obviously  be  incon- 
siderable as  compared  with  the  sura  stated 
in  the  contract  as  damages,  the  stipulated 
sum  will  be  regarded  as  a  penalty  and  not  as 
liquidated  damages.  In  short,  as  applicable 
to  this  case,  where  tbere  are  numerous  cove- 
nants of  tbe  most  varying  kind  and  impor- 
tance, and  yet  the  sum  named  is  payable  for 
the  breach  of  any,  even  the  least,  it  Is  a 
penalty..  Wllhelm  v.  Eaves,  21  Or.  194,  27 
Pac.  1053.  14  L.  R.  A.  297;  Carter  v.  Strom, 
41  Minn.  522,  43  N.  W.  394 ;  Staples  v.  Park- 
er, 41  Barb.  (N.  Y.)  648;  Keck  v.  Bleber,  148 
Pa.  St  645,  24  Atl.  170,  33  Am.  St.  Bep.  846; 
Raymond  v.  Edelbrock.  IS  N.  D.  231,  107 
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N.  W.  104;  Boulware  t.  Crohn,  122  Mo.  App. 
571,  99  S.  W.  796;  13  Cyc.  101.  So  that  the 
sum  uamed  In  the  contract  can  onl7  be  de- 
clared liquidated  damagea  upon  a  theory 
contrary  to  thla  rule. 

In  the  majority  opinion  It  la  songbt  to 
take  the  case  without  this  rule  by  giving 
the  contract  the  construction  that  It  does 
not  contain  numeroua  covenants,  bnt  that, 
in  fact,  there  is  but  one  general  covenant  on 
the  part  of  Powell.  In  the  opinion  of  the 
writer  this  construction  is  not  correct  Pow- 
ell was  to  remain  In  the  employ  of  BUs  a 
specified  time,  and  In  the  discbarge  of  Ills 
duties  was  to  do  certain  specific  acts  In  a 
specific  manner,  all  of  which  It  is  apparent, 
from  a  reading  of  the  contract,  are  inde- 
pendent of  each  other.  Certainly,  accord- 
ing to  the  language  of  the  contract  itself, 
he  could  violate  It  by  not  conducting  himself 
In  a  sober  and  gentlemanly  manner,  or  by 
not  remaining  In  the  employ  of  BIlz  for  the 
epedfled  length  of  time,  or  by  not  using  his 
l>est  eCTorts  to  make  sates  of  automobiles 
or  automobile  equipment,  each  and  all  of 
which  are  Independent  of  any  Implied  cove- 
nant upon  his  part  not  to  establish  a  rival 
business  or  undermine  that  of  his  employer. 
A  violation  of  either  one  of  these  covenants 
would  not  constitute  a  violation  of  any  other; 
and  yet,  according  to  the  construction  given 
in  the  majority  opinion,  the  violation  of  any 
one,  iDsIgnificant  as  It  might  be,  In  so  far 
as  damaging  Bliz,  would  result  In  Powell 
forfeiting  a  large  sum. 

There  is  another  rule  which.  In  the  Jadg- 
ment  of  the  writer.  Is  controlling.  Certainly, 
when  defendant  claims  that  the  sum  named 
in  the  contract  is  to  be  treated  as  liquidated 
damages,  the  contract,  In  connection  with  the 
facts,  must  show  that  this  is  the  case.  In 
the  opinion  of  the  writer,  this  lias  not  been 
shown.  Powell  agreed  "to  work  for  Bllz  in 
his  automobile  business,  and  to  give  his  whole 
time  and  energy  to  said  business,  and  at 
all  times  to  conduct  himself  In  a  sober  and 
gentlemanly  manner,  and  to. use  his  best  ef- 
forts to  make  sales  of  automobiles  and  au- 
tomobile equipment  for  Bllz."  These  cove- 
nants were  In  the  conjunctive.  Blla:  only 
claims  that  he  was  Justified  In  discharging 
Powell  because  he  sought  to  establish  a  rival 
business,  and  secure  for  himself  the  agency 
which  Bllz  then  had.  Conceding  tliat  this 
Is  a  violation  of  one  of  the  covenants  on 
the  part  of  Powell,  It  Is  not  a  violation  of 
all.  A  violation  by  Powell  of  either  of  the 
covenants  specially  named  would  not  con- 
Ftltnte  a  violation  of  the  contract  which  the 
majority  holds  justified  his  discharge.  There 
is  no  provision  that  if  Powell  violated  any 
one  of  the  covenants  upon  bis  part,  that  he 
would  forfeit  the  sum  named  and  designated 


"stipulated  damages**;  but  that  the  mun 
which  Bilx  was  to  hold  out  of  the  commis- 
sions earned  by  Powell  was  to  be  "held  as 
a  fnnd  to  secure  the  performance  by  Powell 
of  his  part  of  this  agreement."  From  this 
language  of  the  contract,  it  must  be  conclu- 
sively presumed  that  what  the  parties  had 
in  mind  was  Ite  breach  as  a  whole;  so  tbat, 
adoptli^  what  is  said  In  the  majorl^  opinion 
to  the  effect  that  where  the  damage  resulting 
from  the  violation  of  the  terms  of  a  contract 
are  incapable  of  being  readily  ascertained, 
and  for  such  damages  the  contract  provides 
that  a  specified  sum  shall  be  treated  as  liq- 
uidated damages,  is  one  of  the  tests  by  wbich 
to  ascertain  whether  such  sum  Is  to  be  treat- 
ed as  penalty  or  liquidated  damages,  and  as- 
suming that  It  would  be  applicable  to  the 
case  at  bar  if  the  contract  on  the  part  of 
Powell'  bad  been  violated,  as  a  whole,  Bllz 
has  not  shown  himstif  entitled  to  the  de> 
posit,  becanse.  no  such  violatlw  Is  claimed 
or  shown. 

The  contract  imposed  a  liability  for  tbe 
violation  of  the  agreement  on  the  part  of 
Powell,  and  not  for  some  one  of  the  obliga- 
tions thereby  assumed  by  him.  It  Is  cer- 
tainly unreasonable  to  Impose  the  payment 
of  a  considerable  sum  of  money  on  a  party 
upon  the  violation  of  one  -of  several  obliga- 
tions, the  performance  of  all  of  which  was 
Intended  to  assure  to  the  other  the  perform- 
ance of  the  contract  as  a  whole.  Brown* 
old  V.  BodbeU,  130  App.  Div.  871,  m  N. 
Y.  Supp.  846. 

In.  my  opinion,  Powell  was  entitled  to  his 
commission  on  the  Boettcher  transaction. 
He  had  earned  thla  commission  before  be 
was  dlschai^ed,  because  be  was  tbe  Inducing 
cause  of  the  Boettcher  purchase.  Where  one 
who  has  employed  another  for  a  definite 
period,  discharges  the  employe  before  the 
expiration  of  the  time,  even  for  good  cause, 
be  is  responsible  to  him  for  his  services  as 
agreed  upon  up  to  the  date  of  his  discharge. 
Hlldebrand  v.  American  Fine  Art  Co.,  10^ 
Wis.  171,  85  N.  W.  268,  53  L.  R.  A.  826; 
Mallonee  v.  Duff,  72  Md.  283,  19  AU.  70S; 
Hoffman  t.  World's  Columbian  Kxposltlon. 
55  IlL  App.  290. 

I  concur  In  tbe  conclusion  that  Powell  was 
not  entitled  to  a  commission  on  the  Traylor 
transaction.  In  my  view  of  the  case,  tlie 
qnestion  of  whether  or  not  Bila  was  Justi- 
fied In  discharging  Powell  Is  not  involved. 
Bllz  did  not  claim  special  damages  for  tbe 
alleged  misconduct  of  Powell. 

Tbe  cause  should  be  r^anded  to  tbe  dis- 
trict court  with  directions  to  modify  its  Judg- 
ment to  the  extent,  of  deducting  the  amount 
awarded  on  account  of  the  Traylor  sale^ 
and  as  thus  modified,  It  ibonld  tbuid  af- 
firmed. 
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8TRATTON>8  INDEPBNDENOB,  Limited,  t. 
8TEJRRBTT. 

(Snpteme  Court  of  Colorado.   April  3,  1911. 
On  Petition  (or  Rclicarmg, 
Jnly  3,  1911.) 

I  Actios  (|  S0*>— Joindeb  of  Oaubb»— I^- 

BiUTT  FOB  Tort. 
Ad  action  for  tort  for  vhlch  sereral  are 
jo'mtl7  responsible,  according  to  the  averments 
of  the  complaint,  may  be  broivht  m^iinst  all,  or 
0D«  or  more  of  them. 

(Bd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  U  5U-647;  Dec  Dig.  S  OO.*] 

2.  BEHOVAI.  of  CAUBEB  ^  86*>— GmZENSHIP 

or  Pabtieb— Ihpboper  joindeb  of  Pabties. 
Whrre  resident  defendants  are  joined  with 
a  nmresident,  in  an  action  of  tort  in  a  state 
court,  and  a  canse  of  action  for  the  alleged  tort 
is  not  stated  asa^Dst  the  resident  defendants,  or 
eithf-r  of  th^'m,  the  mere  fact  that  the;  are  ao 
joined  does  not  prevent  the  nonresident  defen'l- 
int  from  removins  the  case  to  the  federal  court 
QpoD  the  ground  that  they  were  fraudulently 
joined  to  prevent  the  removaL 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Ososes,  Cent.  Dig.  }  19;  Dec.  Dig.  |  86.*] 

3.  Revotai.  or  Gausbs  ({  86*)— C^^nzKiremF 

OF  PaBTIKS — AlXEOATIONS  IN  PLEADING. 

A  complaint  against  a  foreign  mininj;  com- 
pany and  resident  defendants,  alleging  that 
plaintiff  was  under  the  immediate  direction  of 
one  of  the  resident  defendants,  who  was  tram 
boss,  that  the  tram  bMS  was  under  the  immedi- 
ate control  and  direction  of  the  other  resident 
defendant,  who  was  shift  Ixus,  and  that  the 
shift  boss  was  under  the  immediate  control  of 
the  roiniog  company  and  its  executive  officen, 
and  that  bj  the  Joint  and  concurring  negUecnce 
of  ill  the  defendants  the  .place  in  the  mine  where 
plaintiff  was  employed  was  unsafe,  in  that  it 
contained  partially  loosened  bodies  of  rock,  lia- 
ble to  fall  and  injare  plaintiff,  and  that  defend- 
ant for  some  days  previous  to  the  injury  neglt- 
rentlT  permitted  the  condition  to  remain,  and 
failed  to  have  the  place  properly  timlxred,  with- 
out alleging  that  the  mining  company  bad  dele- 
pited  to  the  resident  defendants,  or  either  of 
them,  its  duty  to  make  the  place  safe,  was  insuf- 
ficient to  state  a  cause  oi  action  against  the 
resident  defendant,  as  against  a  petition  by  the 
mining  company  to  remove  the  canse  to  a  f  eder- 
il  court 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Csnses,  Cent  Dig.  {  79;  Dec  Dig.  |  36.*] 

4.  Pleading  (8  8*)— Aixkoations  in  Genbb- 
AL— Conclusions. 

In  an  action  for  injuries  to  a  servant,  alle- 
gations that  defendant  company's  tram  boss  and 
■hift  boss  iiMligent^  faOed  to  timber  the  piftce 
There  plaintiff  was  employed  was  a  conclusion 
of  the  pleader. 

n^.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  If  12-28%:  Dec  Dig.  |  8;*  Negli- 
gence, Cent  Dig.  S  182.] 

5.  BuoTAL  OF  Causes  d  48*>— Citizenship 
or  Pabtibs — AuJEOATioNS  IN  Pleading. 

In  an  action  against  a  foreign  mining  com- 
pany and  the  resident  shift  boss  and  tram  boss, 
where  the  complaint  shows  a  canse  of  action 
■eainst  the  company  for  failure  to  properly  tim- 
ber the  mine,  allegations  that  the  plaintiff  was 
very  inexperienced  and  called  the  attention  of 
the  shift  boss  to  the  condition  of  the  mine,  and 
uked  if  the  place  was  safe  to  work  tn,  and  was 
aarared  that  it  was  safe,  and  the  shift  boss 
poeitiTelT  ordered  him  to  continue  to  work  there, 
and  plaintiff,  relying  on  the  greater  experience 
«t  the  shift  boM.  continued  to  work,  and  was  re- 
lying on  this  aaanranee  when  be  was  Injured,  if 
flofficirat  to  state  a  canse  of  action  against  the 


shift  boss,  does  not  show,  as  against  a  petition 
to  remove  the  cause  to  the  federal  court  a  joint 
liability  of  the  mining  company  and  the  shift 
boss,  in  the  absence  of  allegations  that  he  had 
any  authority  by  virtue  of  his  employment  to 
determine  whether  the  place  where  idaintiff 
worked  was  safe,  or  that  it  was  bis  doty  Co  keep 
it  in  that  condition, 

[E^.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {  91;  Dec  Dig.  5  4&*] 

6.  AonoN  <S  SO*)-^oindbb  of  CAUfflca— Ioa.- 

BILITT  fob  TOBT. 

To  maintain  an  action  against  several  de- 
fendants for  a  tort  It  Is  essential  that  the  wrong 
complaineil  of  was  caused  by  their  joint  action; 
and  it  is  not  sufficient  that  the  injured  party 
has,  on  certain  grounds,  a  cause  of  action 
ngainst  one  for  the  .tort  and  has,  on  entirely 
different  grounds,  a  cause  of  action  against  an- 
other for  the  same  tort. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  511-.647;  Dec.  Dig.  S  50.*] 

7.  Rbuotai.  of  Causes  (|  86*)— Pbooeedisos 
TO  Pbocubb  Removal  —  Pbtihon  —  Surai- 

CIENCT. 

A  petition  for  removal  of  a  cause  to  a  feder- 
al court  win  not  be  held  insufficient,  because  it 
does  not  present  an  issnable  fBct.  but  states 
merely  conclusions  of  law,  where  the  complaint 
to  which  the  petition  is  directed  shows  on  ite 
face  that  the  grounds  for  removal  stated  in  the 
petition  exists;  it  not  being  necessary  to  repeat 
in  the  petition  the  facts  so  disclosed  by  the  com- 
plaint 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Cnuses,  Cent  Dig.  »  182, 160-179;  Dec  Dig.  | 
86.*] 

8.  R^ovAL  or  Causes  (f  89*)— Retiew— Reo- 
OBD— Scope  and  Cohtbhtb— Petition  fob 
Removal  of  Cause. 

A  petition  to  a  state  court  for  removal  of 
a  cause  to  a  federal  court  must  be  considered  on 
review,  though  it  was  not  Incorporated  in  the 
bill  of  exceptions,  and  no  exception  was  saved  to 
the  ruling  of  the  court  in  refusing  it  regard- 
less of  state  code  provisions,  defining  what  con- 
stitutes the  record  proper. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  SJ  189-201;  Dec  Dig.  5  89;* 
Appeal  and  Error,  Cent  Dig.  §  724.] 

9.  Removal  of  Causes  (|  95*)— Pboobedings 

TO  PBOODBB  REHOVAIr-PETinOK  IN  STATE 

COUBT— ItoTECT. 

When,  by  a  ^petition  for  removal,  duly  pre- 
sented, accompanied  by  the  requisite  bond,  which 
is  approved,  a  removable  cause  Is  disclosed,  the 
jurisdiction  of  the  state  a>urt  ceases,  and  the 
jurisdiction  of  the  proper  federal  court  at  once 
attaches;  any  other  proceedings  by  the  state 
court  than  an  order  transferring  the  cause  being 
coram  non  judice,  unless  its  jurisdiction  la  re- 
stored- 

[Ed.  Note^For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  »  204.  205;  Dec  Dig.  1 9S.*] 

Mosser  and  Hill,  JJ.,  dissent 

En  Banc  Appeal  from  District  Court, 
Teller  County;  Robt  B.  Lewis,  Judge. 

Action  by  Harry  Sterrett  against  Strat- 
ton's  .Independence,  Limited,  a  corporation, 
and  others.  On  death  of  plalntlflf,  Minnie  L. 
Sterrett,  his  administratrix,  was  substituted 
as  plaintiff.  From  a  judgment  against  the 
defendant  corporation,  it  appeals.  Reversed 
and  rwnanded,  with  directions. 

Dors^  &  Hodges,  for  appellant  Jotm  M. 
Olover,  for  appellee. 


■For  othsr  csass  sea  sane  topic  and  oaeUon  NUUBBS  In  Dso-  Dig.  *  Am.  Dls.  Key  No.  Series  A  Bep'r  Inteus 


Digitized  by 


Google 


352 


m  PACIFIC  BBPOBTBE 


(Colo. 


GABBERT.  J.  Sterrett,  plaintiff  below, 
by  bis  next  friend.  Minnie  L.  Sterrett, 
brought  suit  against  appellant  and  Angus 
MacDonald  and  Robert  McKenzle.  as  de- 
fendants, to  recover  damages  In  the  sum  of 
4^50,000  claimed  to  have  been  sustained  by 
the  Joint  and  concurring  negligence  of  these 
parties.  The  individual  defendants  demurred 
to  the  complaint  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitue  a  cause 
of  action  against  them,  or  either  of  tbem. 
The  defendant  corporation  was  engaged  In 
mining,  and  for  convenience  will  be  referred 
to  as  the  mining  company.  In  apt  time,  the 
mining  company,  under  the  provisions  of  the 
act  of  Congress  relating'  to  removal  of  caus- 
es from  state  to  federal  courts  (U.  S.  Comp. 
St  1901,  p.  50B  et  seq.),  filed  a  petition  and 
the  requisite  bond,  duly  approved,  to  remove 
the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  which 
was  denied.  Thereafter  It  filed  a  general 
and  special  demurrer  to  the  complaint  This 
demurrer,  and  also  the  one  filed  by  the  other 
■defendants,  was  overruled.  Each  of  the  de- 
fendants then  answered  separately,  to  the 
affirmative  defenses  of  which  the  plaintiff 
replied.  The  trial  resulted  in  a  verdict  and 
Judgment  against  the  mining  company  In  the 
sum  of  $10,000,  and  a  verdict  as  directed  by 
the  court,  in  favor  of  the  defendants  Mac- 
Donald  and  McKenzle.  The  mining  com- 
pany appeals.  Since  the  appeal  plaintiff 
has  died,  and  his  next  friend  lias  be«i  sub- 
stituted as  the  representative  of  his  estate. 

Two  classes  of  errors  are  assigned;  (1) 
That  the  court  erred  in  denying  the  petition 
to  remove  the  cause  to  the  federal  court; 
and  (2)  errors  relating  to  the  rulings,  on 
the  demurrers  to  the  pleadings,  and  those 
claimed  to  have  been  committed  at  the  trial. 
We  shall  first  consider  the  action  of  the  trial 
«ourt  In  denying  the  petition  of  the  mining 
company  to  remove  the  cause  to  the  federal 
court  for  the  reason  that  if  It  should  be 
found  that  the  court  erred  in  denying  the 
petition  then  it  la  wholly  unnecessary,  as 
well  as  improper,  to  consider  the  other  er- 
rors assigned. 

The  complaint  alleged  that  plaintiff  and 
his  next  friend  and  defendants  MacDonald 
and  McKenzle  were  residents  of  the  state 
of  Colorado:  and  the  petition  for  removal, 
after  alleging  that  the  matter  in  dispute 
-exceeded,  exclusive  of  interest  and  costs,  the 
sum  of  $2,000,  that  Sterrett  and  his  next 
friend  were  residents  and  citizens  of  the 
state  of  Colorado,  and  that  the  mining  com- 
pany, at  the  time  of  the  commencement  of 
the  action,  was,  and  ever  since  has  been, 
a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  kingdom 
of  Great  Britain,  and  a  citizen  and  resident 
thereof,  was  based  substantially  upon  the 
following  grounds  or  averments:  That,  In 
fact,  there  is  no  real  controversy  between  the 
plaintiff  and  the  Individual  defendants,  or 
•eitha  of  than;  that  neither  of  these  parties 


is  a  real  defendant,  but  are  fictitious  and 
sham  defendants ;  that  they  were  not  Joined 
with  petitioner  in  good  faith,  and  with  the 
intent  and  purpose  of  prosecuting  a  l>ona 
fide  claim  against  them,  but  were  fraudulent- 
ly Joined,  as  defendants,  for  the  purpose  of 
preventing  a  removal  of  the  cause  to  the 
federal  court  by  petitioner;  that  the  facts 
alleged  in  the  complaint  do  not  constitute 
Joint  or  concurring  negligence  upon  the  part 
of  petitioner  and  these  defendants,  or  eltbex 
of  tbem;  that  these  defendants  are  not 
necessary  or  indispensable  parties  to  the 
action ;  that  the  controversy  is  wholly  be- 
tween the  petitioner  (a  foreign  subject  and 
nonresident  of  Colorado)  and  plaintiff  and 
his  next  friend,  who  are  citizens  and  resi- 
dents of  Colorado,  which  can  be  fully  deter- 
mined as  between  them  without  the  presence 
of  the  defendants  McKenzle  and  MacDonald ; 
and  that  such  separable  controversy  between 
petitioner  and  plaintiff  and  his  next  friend 
arises  upon  the  allegations  of  the  complaint 

For  the  purpose  of  considering  the  peti- 
tion to  remove,  it  becomes  necessary  to  con- 
sider the  averments  of  the  complaint  which, 
after  alleging  that  the  defendants  MacDon- 
ald and  McKenzle  were  operatives,  agents, 
and  employ^  of  the  mining  company,  that 
they,  plaintiff,  and  his  next  friend  at  all 
times  mentioned  were  residents  of  the  state 
of  Colorado,  and  the  defendant  company  a 
corporation  organized  and  existing  under  the 
laws  of  Great  Britain,  alleges: 

"(4)  That  on,  to  wit  the  18th  day  of  Janu- 
ary, 1904,  at  the  county  of  Teller,  state  of 
Colorado,  the  aforesaid  Harry  Sterrett  was 
an  employe  of  the  said  the  Stratton's  Inde- 
pendence, Limited,  ^gaged  under  the  direc- 
tion and  control  of  the  defendants  Anfius 
MacDonald  and  Robert  McKenzie,  on  the 
100th  level  of  the  underground  workings  of 
the  mine  of  the  said  Stratton's  Independence, 
Limited,  in  Teller  county,  Colorado,  in  shov- 
eling broken  bodies  of  rock  as  by  them  direct- 
ed, and  the  said  Harry  Sterrett  was  in  said 
work  under  the  immediate  direction  of  the 
said  Robert  McKenzle,  who  was  known  as 
the  "tram  boss";  and  the  said  Robert  Mc- 
Kenzie was  himself  working  under  the  Im- 
mediate control  and  direction  of  the  said 
Angus  MacDonald,  who  was  known  as  the 
"shift  boss,"  in  charge  of  the  body  of  men 
of  which  the  said  Harry  Sterrett  was  one; 
and  the  said  Angus  MacDonald  was  under 
the  immediate  direction  and  control  of  the 
said  Stratton's  Independence,  Limited,  and 
Its  executive  officers. 

"(5)  That  by  the  Joint  and  concurring  neg- 
ligence of  all  of  the  defendants  herein,  the 
underground  chamber  or  gallery  in  which 
the  said  Harry  Sterrett  was  so  working  con- 
tained, in  the  roof  and  sides  thereof,  par- 
tially loosened  bodies  of  rock,  liable  at  any 
time  to  fall  and  kill  him  and  others  working 
beneath  and  adjacent  to  the  same;  and  the 
said  defendants  had  for  some  days  previous 
thereto  negligently  permitted  this  condition 
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of  things  to  remain,  and  negligently  failed 
to  have  tbe  said  cbamber  or  gallei;  proi>erly 
timbered,  and  thereby  protected  In  accord- 
ance with  tbe  due  care  and  prudmce  requir- 
ed in  careful  mining  operations. 

"(6)  That  the  said  Harry  Sterrett  was 
Tery  inexperienced,  but  a  short  time  previous 
to  the  Injury  hereinafter  detailed  spoke  to 
said  McKrazle  and  called  his  attention  to 
this  condition,  and  asked  if  the  place  was 
safe  to  work  In,  whereupon  the  said  Mc- 
Kenzie  assured  lilm  that  It  was  safe,  and' 
positlrely  ordered  him  to  continue  to  work 
there;  and  the  said  plaintiff,  relying  upon 
tile  greater  experience  of  the  said  McKeuzle, 
believed  tbe  conditions  to  be  safe,  and  there- 
fore continued  to  work,  and  this  was  before 
tbe  Injury  hereafter  detailed;  and  tbe  plain- 
tiff was  relying  In  good  faith  upon  tbe  said 
a&surance  when  so  Injured. 

"(T)  That  on  tbe  18th  day  of  January, 
190i.  abont  3  o'clock  in  tbe  afternoon,  while 
the  plaintiff  was  so  engaged  under  tbe  di- 
rection of  tbe  said  McKenzle  In  performing 
tbe  work  which  the  said  McKenzie  bad  or- 
dered bim  to  perform,  a  portion  of  this  loos- 
ened rock  fell,  without  warning;  and  struck 
tbe  plain  tifr.   •   •   • " 

Tbe  paragraph  then  details  the  Injuries 
lustalned.  and  concludes:  "That  by  reason  of 
tbe  premises  and  tbe  conjoint  and  concurrent 
Dt^giigence  of  tlie  defendants  the  plalntlfF 
has  fiuCFered  the  Injuries  hereinbefore  de- 
scribed, and  has  been  damaged  in  the  sum 
of  fifty  thousand  dollars  ($50,000.00),  for 
wbich  amount  and  the  costs  of  this  suit  he 
Vnyt  judsmoit" 

Tbe  plaintiff  and  his  next  friend  were  dtl- 
lens  of  this  state.,  and  tbe  defendant  mln- 
ins  company  a  citizen  of  the  kingdom  of 
Great  Britain.  The  defendants  McKenzle 
and  HacDonald  were  also  residents  of  Colo- 
rado. If,  then,  It  should  appear,  from  an 
aaalfsis  of  the  complaint,  that  a  cause  of 
aetioD  Is  not  stated  against  either  of  these 
l-iinies,  or  that  a  controTersy  existed  wholly 
between  plaintiff  and  tbe  mining  company, 
vhlch  could  be  fully  determined  as  between 
tbem,  without  the  presence  of  the  other  de- 
feadants,  who  were  residents  of  this  state, 
Ibe  petition  for  removal  should  have  been 
eranted. 

it,  2i  The  basis  of  plalntlfTs  cause  of  ac- 
tion is  the  alleged  joint  and  concurring  negll- 
srace  of  the  defoidants.  An  action  of  tort 
tur  which  seTwal  are  jointly  responsible,  ac- 
cording to  tbe  arerments  of  the  complaint, 
uaj-  be  brought  against  all,  or  one  or  more 
them.  Where,  however,  tbe  resident  de- 
fendants are  joined  with  a  nonresident  In  an 
action  of  that  character,  brought  In  a  state 
A'tirt,  and  It  appears  that  a  cause  of  action 
for  the  alleged  tort  Is  not  stated  agninst  the 
tft<Ident  defendants,  or  either  of  them,  the 
■Kre  fact  that  they  are  so  joined  does  not 
prerent  the  nonresident  defendant  from  re- 
iWTing  tbe  case  to  the  federal  court  upon 
tbe  ground  that  they  were  fraudulently  joln- 


ed  for  the  purpose  of  preventing  such  re- 
moval. We  make  this  tbe  test,  because  upon 
both  reason  and  authority  sucb  defendants 
are  sham  and  fictitious;  consequently  they 
are  Improperly  Joined,  their  presence  Is  un- 
necessary, and  their  Joinder  In  sucb  drcnm- 
stances  will  not  defeat  an  application  for 
removal  on  the  part  of  the  nonresident  de- 
fendant Arrowsmlth  v.  Nashville  &  D.  U. 
Co.  (C.  O.)  57  Fed.  166;  Huklll  v.  Maysvltle 
&  B.  8.  B.  Co.  (a  C)  72  Fed.  745;  Prince  v. 
la  Central  a  Co.  (0.  C.)  98  Fed.  1;  Nelson 
V.  Uemuasey  (G.  C.)  33  Fed.  113;  Oin.,  N.  O. 
&  T.  P.  By.  Co.  V.  BobertBon,  115  Ky.  858, 

74  S.  W.  1061 ;  Davis,  Adm'r,  v.  Ches.  &  O. 
Ry.  Co.,  116  Ky.  144,  75  8.  W.  275;  Moon  on 
Removal  of  Causes,  |  131. 

It  has  also  been  held  that  when  it  appears 
a  cause  of  action  Is  not  stated  against  tbe 
resident  defendants,  they  should  be  eliminat- 
ed, and  the  case  treated  as  one  against  a  non- 
resident alone.  Cella  v.  Brown,  144  Fed.  742, 

75  C.  C.  A.  608 ;  Louisville  &  N.  B.  B.  Co. 
V.  Newman.  128  (3b.  283.  57  8.  SL  615. 

[3]  The  Important  auestlon,  then,  to  first 
determine,  is,  Does  the  complaint  state  a 
cause  of  action  against  MacDonald  and  Mc- 
Kenzle or  either  of  them?  The  gist  of  the 
charge  against  tbe  company  la  that  it  neg- 
ligently permitted  tbe  part  of  the  mine  la 
which  plaintiff  was  employed  to  be  and  re- 
main in  a  dangerous  condition.  Conceding 
that  a  cause  of  action  Is  stated  as  against 
the  company,  because  of  its  failure  to  exer- 
cise legal  care  in  maintaining  the  place  in 
the  mine  In  wblcb  plalnttfl  was  employed  in 
a  reasonably  safe  condition,  what  is  chatted 
with  respect  to  the  other  defendants  on  this 
subject? 

It  is  alleged  that  they  were  operatives, 
agents,  and  employes  of  the  defendant  com- 
pany ;  that  plaintiff  was  under  the  imme- 
diate direction  of  McKenzle,  who  was  the 
"tram  boss";  that  McKenzie  was  under  tbe 
Immediate  control  and  direction  of  MacDon- 
ald, who  was  known  as  tbe  "shift  boira,"  in 
charge  of  the  men,  of  which  the  i^alntlff  was 
one;  and  that  BlacDonald  was  under  the 
Immediate  Erection  and  control  of  the  com- 
pany and  Its  executive  officers.  It  is  then 
charged.  In  substance,  by  paragraph  5  of  the 
complaint  above  quoted,  that  by  the  joint 
and  concurring  AegHgence  of  all  the  defend- 
ants the  place  in  the  mine  in  wbldi  Sterrett 
was  employed  was  unsafe,  in  that  It  con- 
tained. In  tbe  roof  and  sides  tbereof,  partial- 
ly loosened  bodlra  of  rock  liable  to  fall  and 
injure  blm,  and  that  defendants  bad  for 
some  days  previous  to  his  injury  negligently 
permitted  this  condition  to  remain,  and  bad 
negligently  failed  to  have  the  place  in  the 
mine  where  plaintiff  was  working  pro[)erly 
tlmtwred.  In  brief,  the  negligence  charged 
upon  which  plaintiff  relies  as  Joint  and  con- 
curring Is  that  the  defendants  failed  to  keep 
nnd  maintain  the  place  in  the  mine  in  which 
plaintiff  was  employed  In  a  reasonably  safe 
condition. 
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[4]  FlalntUT  may  haTe  diarged  the  d^end- 
ant  company  with  negligence  In  this  respect, 
but  has  wholly  failed  to  charge  the  other 
defendants  with  negligence  on  this  score.  So 
far  as  they  are  concerned,  the  complaint  pro- 
ceeds upon  the  theory  of  nonfeasance  on 
their  part  If  they  could  be  held  liable  for 
negligence  In  this  respect  (a  question  npon 
which  It  Is  not  necessary  to  'express  an  opin- 
ion), the  complaint  wholly  falls  to  state  facts 
from  which  It  appears  that  they  were  guilty 
of  negligence  as  the  result  of  their  nonfeas- 
ance. Merely  alleging  that  they  negligently 
failed  to  timber  the  place  where  plaintiff  was 
employed  was  but  the  conclusion  of  the 
pleader,  without  stating  the  facts  upon  which 
such  a  conclusion  was  based.  There  is  not 
an  allegation,  nor  Is  there  an  averment,  In 
the  complaint  from  which  It  can  be  Inferred, 
either  directly  or  ludlrectly,  that  the  defend- 
ant company  had  delegated  to  the  individual 
defendants,  or  either  of  them,  its  duty  to 
make  the  place  safe  where  plalntlflC  was 
working  by  timbering,  or, otherwise.  If  it 
was  not  their  duty  to  make  this  place  safe, 
then  clearly  the  failure  to  do  so  did  not  give 
to  plaintiff  a  right  of  action  against  them, 
because  they  had  not  violated  any  duty 
which,  by  virtue  of  their  employment,  they 
owed  him. 

[6]  We  shall  next  consider  paragraph  6  of 
the  complaint,  although  counsel  for  plaintiff 
says,  in  his  brief,  that  "no  cause  of  action 
is  urged  against  McKenzie  for  giving  a  neg- 
ligent order  or  assarance  to  the  plaintiff. 
Neither  the  order  nor  the  assurance  are  even 
alleged  to  have  been  negligent  The  purpose 
of  these  averments  was  simply  to  ward  off 
the  defenses  of  assumed  risk  and  contrlba* 
tory  n^llgenc^  which  ml^t  otherwise  have 
appeared  on  the  face  of  thb  complaint  and 
made  it  donurrable."  With  this  admission, 
we  might  decline  to  oonsider  the  paragraph 
further;  but  It  is  evident  that,  if  any  cause 
of  action  Is  ther^  stated,  either  Itself 
or  In  connection  with  the  other  averments  of 
the  complaint.  It  is  against  McEensle  alone. 
It  does  not  appear  that  he  had  any  authori- 
ty, by  virtue  of  his  employment,  to  determine 
whether  the  place  in  which  plaintiff  worked 
was  safe,  or  Uiat  it  was  his  duty  to  keep  It 
In  that  condition.  The  company  had  not 
delegated  to  him  the  performance  of  any 
duties  which  it  owed  the  plaintiff  in  these  re- 
spects, BO  that  he  could  not  be  held  responsi- 
ble for  failure  to  fulfill  a  duty  Imposed  upon 
him  by  bis  employer,  even  If  mere  nonfeas- 
ance would  have  made  him  personally  liable 
to  plaintiff. 

[6]  Conceding,  then,  that  a  cause  of  action 
is  stated  against  the  company  for  failure  to 
properly  timber  the  mine,  and  that  a  cause  of 
action  Is  also  stated  against  McKenzie  as  the 
result  of  his  acts  under  consldea'atlon,  nether 
is  responsible  for  the  allied  wrong  of  the 
other.  Each  stands  on  Independent  ground. 
In  order  to  maintain  an  action  against  sev- 
eral defendants  for  a  tort,  it  is  essential  that 
the  wrong  complained  of  was  caused  by  their 


joint  action.  Persons  are  not  Jointly  liable 
for  a  tort,  merely  because  they  bave  some 
connection  with  It  It  is  not  sufficient  that 
the  Injured  party  has,  on  certain  gronnds,  a 
cause  of  action  against  one  for  a  physical 
tort  and  has,  on  entirely  diffa«nt  grounds,  a 
cause  of  ffctlon  against  another  for  the  same 
tort  There  must  be  something  more  than 
the  existence  of  two  s^arate  causes  of  aetioo 
for  the  same  act  to  enable  him  to  Join  the 
two  parties  liable  in  a  single  action.  In 
brief,  the  injury  must  iii  some  sense,  be 
their  Joint  work,  before  a  Joint  action  can 
be  maintained.  Keyes  v.  L.,  Y.  O.  W.  &  W. 
Co.,  63  Cai.  724;  Bliss  on  Code  Pleading.  I 
83 ;  Pomeroy's  Code  Remedies,  S  308 ;  Selliek 
V.  Hall,  47  Conn.  200. 

Inasmuch,  then,  as  the  company  and  Mc- 
Kenzie could  not  be  joined  in  the  action,  it 
necessarily  follows  that  although  a  cause  of 
action  may  be  stated  against  each,  they  most 
be  determined  Independ^tly  of  each  other, 
and  are  therefore  separable.  We  conclude, 
then,  that  the  petition  for  removal  should 
have  been  granted,  because  it  appears  that 
the  defendant  company  Is  a  citizen  of  the 
kingdom  of  Great  Britain;  that  plaintiff  and 
his  next  friend  are  residents  of  the  state  of 
Colorado:  that  the  Individual  defendants,  al- 
though residents  of  the  state,  are  sham  and 
fictitious:  that  a  cause  of  action  Is  not  stated 
against  either  of  them,  or,  if  one  Is  slated. 
It  is  against  McKenzie  only,  for  which  the 
company  is  in  no  wise  liable;  ndtber  is  he 
liable  for  the  alleged  negligence  of  th^  de- 
fendant company. 

We  have  not  discussed  or  considered  the 
proposition  urged  by  counsel  for  the  mining 
company  that  according  to  the  averments  of 
the  petition  for  removal,  an  Issue  of  fact  was 
tendered,  to  the  effect  that  the  resident  de- 
fendants were  fraudulently  joined  as  a  mere 
pretense  and  device  to  oust  the  jurisdiction 
of  the  federal  court  lu  that  as  a  matter  of 
fact  plaintiff  had  no  cause  of  action  against 
such  defendants,  or  either  of  them,  and  did 
not  Intend  to  prove  any  of  the  acts  of  n^- 
ligence  alleged  against  them,  or  to  prosecute 
his  alleged  cause  of  action  against  either  of 
these  parties,  and  that  therefore  the  case 
should  have  been  transferred  to  the  federal 
court  for  the  trial  of  this  Issue,  for  the  rea- 
son that,  under  the  view  we  take  of  the 
case,  It  is  not  necosary.  Of  course,  if  the 
petition  does  tender  such  an  Issue,  then  the 
case  was  removable  for  that  reason  alone. 
Independent  of  the  other  grounds  upon  which 
the  mining  company  based  Its  right  to  a  re- 
moval. 

The  case  of  Chesapeake  &  Ohio  By.  Co. 
V.  Dixon.  179  U.  S.  131,  21  Sup.  Ct  67.  4,-> 
L.  Ed.  121,  Is  cited  by  counsel  for  plaintiff 
in  support  of  his  contention  that  under  the 
allegations  of  the  complaint  the  cause  was 
not  removable.  In  that  case  the  only  ques- 
tion presented  for  determination  and  passed 
upon  was  whether  a  separable  controveri«y 
appeared  on  the  face  of  plaintiff's  petition 
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or  declaration.   Dixon  was  crossing  the  tracks  |  not  applicable.    Where,  as  in  the  case  at 

of  the  railroad  company  on  a  public  highway,  bar,  the  complaint  to  which  the  petition  for 

and  was  run  over  hy  a  train.   The  engineer  removal  Is  directed  shows  upon  Its  face  that 

and  fireman  In  charge  of  the  train  were  grounds  for  removal  stated  In  the  petition 

>>liied  as  defendants  In  a  suit  against  the  exist,  it  Is  not  necessary  to  repeat  in  the  peti- 

railroad  company.   The  Court  of  Appeals  of  tion  the  facte  so  disclosed  by  the  complaint 

Kentucky  liad  affirmed  the  jadgnient  of  the  Boatmen's  Bank  t.  Fritzlen,  135  Fed.  660, 

ptate  trial  court  denying  the  application  of  68  C.  C.  A.  288. 

the  railroad  company  to  remove  the  cause  [Ji  it  is  also  urged  by  connsel  for  plain- 
to  the  federal  court,  based  upon  the  ground  tlflf  that  the  petition  for  removal  should  not 
that,  according  to  the  averments  of  the  com-  be  considered,  because  It  is  not  Incorporated 
plaint  the  negligence  charged  was  Joint  and  in  the  bill  of  exceptions,  nor  was  any  ex- 
concurrent  The  Supreme  Court  adopted  ceptlon  saved  to  the  ruling  of  the  trial  court 
this  construction,  and  held  that  under  the  in  refusing  it  Counsel  for  defendant  com- 
averinents  of  the  complaint  it  might  be  shown  pany  contend  that  under  the  provisions  of 
that  the  engineer  and  fireman  had  beeu  guilty  our  Code  It  Is  uimecessary  to  bring  into  the 
of  active  negligence  in  operating  the  train  record,  by  bill  of  exceptions,  the  petition  for 
which  caused  the  Injury,  by  running  It  at  an  removal.  It  is  not  necessary  to  determine 
excessive  rate  of  speed.  Cff  course,  on  a  this  question.'  The  Bupreme  Court  of  the 
Fhowlng  of  that  kind,  all  the  defendants  United  States  has  directly  decided  that  the 
would  be  jointly  liable.  The  company  would  petition  and  bond  for  removal,  when  pre- 
he  responsible  for  the  n^llgence  of  Its  en-  eented  to  a  state  court,  as  well  as  the  order 
elceer  and  fireman  in  that  respect  and.  In  thereon,  are  a  part  of  the  record  In  the  cause, 
tnra,  they  would  also  be  liable  for  their  ac-  or  must  be  considered  on  review,  without  re- 
tire n^llgence  in  the  premises.  In  the  case  gard  to  what  the  code  provisions  of  the  state 
at  bar,  however,  negligence  is  not  charged  ^e,  defining  what  constitutes  the  record 
a!,ainst  the  Individual  defendants,  or.  if  it 

proper.   Penn.  Co.  v.  Bender,  148  U.  S.  255, 

Is  chained  against  McKenzle.  It  appears  that  13  gup,  ct  B91,  37  I*  Ed.  441;  Kanouse  v. 

the  company  was  not  responsible  therefor;  Martin,  15  How.  198.  14  L.  Ed.  660.  See, 

neither  was  he  liable  for  the  alleged  negli-  also,  Insurance  Co.  v.  Pechner,  95  U-  S.  183, 

fence  of  the  corporation,  so  that  the  Dixon  24  L.  Ed.  427;  Gold  Washing  &  Water  Co. 

Case  is  not  applicable  In  any  sense  to  the  y  Keyes,  96  D.  S.  190,  24  L.  Ed.  656;  Bur., 

case  under  consideration.  I  C.  R.  &  M.  Ry.  Co.  t.  Dunn,  122  U.  S.  513, 

Stratton,  Cripple  Creek,  M.  &  D.  Co.*  T.  |  7  gop.  Ct  1262,  30  L.  Ed.  1159;  Crehore 

Ellison,  42  Colo.  498,  94  Pac.  303.  Is  also  v.  O.  &  M.  Ry.  Co.,  131  U.  S.  240,  9  Sup.  Ct. 

cited  by  counsel  for  plaintiff,  but  It  has  no  892,  33  L.  Ed.  144;  Donovan  t.  Wells  Fargo 

application  to  any  proposition  which  we  Co.,  169  Fed.  363,  94  C.  C.  A.  609.  22  L.  R.  A. 

have  determined  In  the  case  at  bar.   In  the  (n.  s.)  1250;  Delashmutt  v.  C,  B.  &  Q.  Ry. 


Ellison  Case  the  application  for  removal  was 
based  entirely  upon  the  ground  that  a  sep- 
arable controversy  existed  between  plaintlfC 
and  the  two  parties  Joined  as  defendants. 


Co.  (Iowa)  126  N.  W.  359. 

[•]  When,  by  a  petition  for  removal  duly 
presented,  accompanied  by  the  requisite  bond, 
which  Is  approved,  a  removable  cause  Is  dls- 


It  was  determined  Tan*  very  properly  so)  closed,  the  Jurisdiction  of  the  state  court 
that  this  question  must  be  determined  solely  |  ceases,  and  the  Jurisdiction  of  the  proper 
from  the  complaint,  which  was  held  to  state  :  federal  court  at  once  attaches.  The  author- 
from  the  facte  alleged  Joint  and  concurrent ;  ([jg  gjatg  ^ourt  Is  then  limited  to  an 

sets  of  negligence  of  the  defendants.  It  order  transferring  the  cause.  All  other  pro- 
should  be  olserved,  however,  that  the  lla- 1  ceedhaga  by  the  state  court  are  coram  non 
bility  of  an  employe  to  third  parties  for  |  juaice,  unless  Its  jurisdiction  is  restored, 
mere  nonfeasance  was  neither  considered  j  steamship  Co.  v.  Tugman,  106  U.  S.  118, 
nor  discussed.    The  distinguishing  feature  \  1  gup.  Ct  58,  27  L.  Ed.  87;  Postal  T.  &  C. 


tetween  the  Dixon  and  Ellison  Cases  and 
the  one  at  bar  is  that  In  these  cases  it  was 
held  that  on  the  face  of  the  respective  com- 
plaints the  facte  alleged  charged  Joint  and 
concorrent  negligence  on  the  part  of  the  de- 


Co.  V.  So.  Ry.  Co.  (C.  C.)  88  Fed.  803;  Boat- 
men's Bank  V.  Fritzlen,  supra. 

In  other  words.  If  the  petition  for  removal, 
read  in  the  light  of  the  pleadings  In  the 
case,  shows  a  removable  cause,  and  the  bond 


fendanis,  which  Is  not  true  of  the  complaint  tendered  Is  suffideut,  the  cause  is  removed, 
in  the  case  under  consideration.    It  should  '  without  reference  to  the  action  of  the  state 


alJK)  be  noted  that  those  cases  do  not  hold 
that  an  allegation  of  Joint  and  concurrent 
negligence  only  states  a  joint  cause  of  action. 
[7]  On  behalf  of  plaintiff,  counsel  contends 


court;  consequently  an  exception  denying  a 
petition  to  remove  *ln  such  clrcu instances  Is 
not  necessary.  Shohoney  v.  Quincy;  O.  &  K. 
C.  Ry.  Co..  228  Mo.  649,  122  S.  W.  1025;  L. 


that  the  petition  for  removal  is  Insufficient  j  R.,  m.  r.  &  T.  Ry.  Co.  T.  Iredell,  50  Ark.  388, 
ai:d  should  not  be  considered,  because  It  '  8  S.  W.  21. 

a.  e-.  not  present  an  issuable  fact  and  that  |  The  Constitution  of  the  United  States  and 
(vLcluslons  of  law  are  merely  stated,  in-  ;  the  acts  of  Congress  have  granted  to  a  de- 
rtead  of  the  facte  upon  which  the  grounds  fendant  when  sued  In  a  state  court  of  a 
for  reinoral  are  based.   Tbe  proposition  Is  j  state  of  which  he  is  not  a  citizen,  by  a  citizen 
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of  the  Btate  In  which  the  acUon  la  brought, 
the  right  to  remove  the  cause  to  a  federal 
court  It  is  the  daty  of  the  4tate  courts  to 
fully  protect  these  rights,  without  mgard  to 
what  the  real  merits  of  tiie  controTen^  may 
be.  Those  are  matters  which  the  nonresident 
has  the  absolute  right,  in  a  proper  case,  to 
have  tried  and  determined  in  the  federal 
court  The  plaintiff  cannot  deprive  him  of 
tMa  right  by  joining  as  defendants  those 
whom  the  complaint  discloses  have  no  Inter- 
est whatever  in  the  subject-matter  of  con- 
troversy, or  are  sham  and  fictitious. 

Id  discussing  and  determining  this  case.  It 
will  be  borue  In  mind  that  we  have  done  so 
without  regard  to  the  employers*  liability  act 
(Act  April  22.  1908.  c.  149.  35  Stat  65  tU.  S. 
Comp.  St.  Supp.  1909,  p.  1171]),  tor  the  reason 
that  It  Is  not  Involved.* 

The  judgment  of  the  district  court  Is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  transfer  the  cause  to  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Colorado,  as  prayed  for  by  the  defendant 
company  In  Its  petition  for  removal. 

Reversed  and  remanded,  with  directions. 

MUSSER  and  HILI4  JJ.,  dissent 

On  PeUtion  for  R^earing. 

GABBERT,  J.  In  the  petition  for  removal, 
It  la  alleged,  In  substance,  that  the  facts  al- 
leged in  the  complaint  do  not  constitute  joint 
and-concurring  negligence  upon  the  part  of  the 
mining  company  and  the  resident  defendants, 
and  that  the  latter  are  sham  and  fictitious, 
and  were  fraudulently  Joined  vrith  the  mining 
company  for  the  purpose  of  preventing  the  re- 
moval of  the  cause  to  tlie  federal  court  We 
have  determined  that  the  cause  should  have 
been  rouoved  upon  the  ground  tbat  the 
joinder  of  the  resident  defendants  was  fraud- 
ulent and  tliat  they  were  sham  and  fictitious, 
because  no  cause  of  action  was  stated  against 
them,  or  either  of  them,  for  which  the  com- 
pany Is  responsible.  This,  it  la  claimed.  Is 
erroneous,  for  the  reason  that,  plaintiff  hav- 
ing elected  to  sue  the  parties  Jointly  in  tort, 
the  failure  to  state  a  Joint  cause  of  action 
against  the  mining  company  and  the  resi- 
dent defendants  does  not  render  the  cause  re- 
movable. 

In  support  of  this  contention,  two  proposi- 
tions are  advanced:  hint,  that  a  defendant 
has  no  right  to  say  that  an  action  shall  be 
several  which  the  plaintiff  seeks  to  make 
Joint  or  that  even  though  the  Joinder  may 
not  have  been  proper,  a  severable  controversy 
between  the  plaintiff  and.  the  mining  compa- 
ny is  not  presented  when  the  plaintiff  has 
elected  to  sue  all  jointly;  and,  second,  that 
the  joinder  of  resident  defendants,  against 
whom  no  cause  of  action  is  stated.  Is  not  a 
fraudulent  joinder.  In  brief,  these  proposi- 
tions aro  that  a  fallnre  to  state  a  cause  of  ac^ 
tlon  against  tlie  resident  defendants  is  not 
alone  ground  for  removal,  and  a  s^rable 
controversy  apparent  on  Its  face  to  not  alone 


ground  for  r«novaL  In  support  of  these 
propositions,  the  following  cases  are  cited: 
Ches.  &  O.  By.  Co.  v.  Dixon,  179  U.  &  131. 
21  Sup.  Ct  67,  45  L.  Ed.  121;  Alabama  Gt 
So.  By.  Go.  T.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct  161,  60  U  Ed.  441;  Cin,,  N.  O.  & 
T.  P.  By.  Co.  T.  Bohon,  200  U.  S.  221,  26  Sup. 
Gt  166,  50  L  Ed.  448;  III.  Central  B.  R. 
Co.  T.  Sheegog,  215  U.  8.  308,  90  Sup.  Ct  101, 
54  L.  Ed.  208. 

All  of  these  coses  determine,  so  far  as  any 
question  is  involved  In  the  preset  case,  that 
where  a  plaintiff  sues  a  nonresident  corpora- 
tion in  a  state  court  joining  therein  the  serv- 
ants of  Butb  corporation,  residHits  of  the 
state,  with  plaintiff,  and  statra  a  Joint  cause 
of  action  in  his  complaint  a  severable  con- 
troversy is  not  presented  on  the  face  of  that 
pleading.  TUs  to  not  a  new  ml&  On  the 
contrary,  the  rnle  has  always  been  that,  if 
from  the  averments  of  the  complaint  filed  in 
the  state  court  it  appears  that  under  the 
laws  of  the  state  where  the  action  is  com- 
menced, or  the  decisions  of  its  highest  court 
a  Joint  cause  of  action  is  stated  against  the 
nonresldrat  and  resident  defendants,  the 
cause  to  not  removable  npon  the  ground  of  sev- 
erable controversy  alone.  In  none  of  the 
above  cases  was  it  charged  that  the  Joinder 
of  the  resident  was  fraudulent  exe^t  In  the 
Sheegog  Case;  but  in  that  case  it  was  deter^ 
mined  that  a  Joint  cause  of  action  against 
tha  defendants  was  stated,  but  that  the  aver- 
ments in  the  petition  for  removal  upon  the 
ground  that  the  Joinder  was  fraudnlent  were 
Insufficient  That  in  considering  the  Question 
of  the  rl^t  of  removal  in  these  cases  the 
court  had  in  mind  that  a  daim  that  the 
joinder  was  frauduloit  would  be  material  is 
evident  from  the  stat^ent  in  the  Dixon 
Case,  to  the  ^ect  that  the  petition  for  re- 
moval did  not  charge  fraud ;  and  that  In  the 
Thompson  Que  the  court  used  this  signif- 
icant language:  "It  to  to  be  remembered  that 
we  are  not  now  dealing  with  Joinders,  which 
are  shown  by  the  petition  for  removal,  or 
otherwise,  to  be  attempts  to  sue  in  the  state 
courts  with  a  view  to  defeat  federal  Juris- 
diction. In  such  cases  entirely  different 
questions  arise,  and  the  federal  courts  may 
and  should  take  such  action  as  will  defeat 
attempts  to  wrongfully  deprive  parties  en* 
titled  to  aue  In  Uie  federal  courts  of  the  pro- 
tection of  their  rights  In  those  tribunals." 
So  that  these  rasea  in  no  sense  change  the 
rule  with  respect  to  removal  of  causes  based 
upon  the  ground  of  fraudulent  Joinder. 

In  the  case  at  bar,  the  charge  to  made  that 
the  Individual  defendants  were  fraudulently 
joined  for  the  purpose  of  prevoitlng  a  remov- 
al of  the  cause  to  the  federal  court  Where 
the  fact  to  patent  upon  the  face  of  the 
pleadings  and  record  in  a  suit  that  an  im- 
proper party  has  been  joined,  or  a  sham 
cause  of  action  has  been  Injected  loto  tbe 
ease  for  the  sole  purpose  of  defeating  the 
jurisdiction  of  the  federal  conrt  tlie  court 
may  flud  the  attempt  to  defeat  the  Jurlsdio- 
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tion  of  the  federal  court  from  the  record 
alone,  and  prevent  its  perpetration.  We  bare 
determined  tbat  a  Joint  cause  of  action  is  not 
staled  against  the  mining  company  and  the  In- 
diridoal  defendants.  Unquestionably  a  plain- 
tiff may  Join  parties  defendant  for  the  sole 
purpose  of  preventing  removal,  l^  be  has  a 
Joint  cause  of  action;  but  where  he  sues 
parties  Jointly,  and  wholly  falls  to  state  a 
Jolut  cause  of  action,  it  being  evident  from 
the  complaint  Itself  tliat  thp  reason  the  resi- 
dent defendants  were  Joinea  waa  to  prevent 
a  renioval.  and  that  a  sham  cause  of  action 
was  iujetfted  into  the  case  for  this  sole  pur- 
poee,  tblB  Is  Bufficlent  upon  which  to  base 
tbe  conclusion,  when  tbe  petition  for  removal 
presents  It,  that  the  Joinder  was  fraudulent 
ReinartBon  v.  Chicago  &  Gt  W.  Ry.  Co.  (C. 
C.)  174  Fed.  707;  HaklU  v.  Maysvllle  &  B. 
S.  R.  Co.  (a  C.)  72  Fed.  745;  Floyt  v. 
Sheoango  Furnace  Co.  (C,  0.)  186  Fed.  539. 

The  petition  for  rehearing  la  dailed. 

Rehearing  denied. 

MUSSER  and  HILU  JJ.,  dissent 


PEOPLE  ex  rel.    ATTORNEY  GENERAL 
V.  CURTICE  et  aL 
tBapreme  Court  of  Colorado.   May  1,  1911. 
Rehearing  Denied  Jone  S,  1911.) 
L  Counnu  (|  61*)— Courrxr  Ovficm  akd 

OfTlCEBS  — CONenTDTIORAL  AXEMDHENT. 

Const  art  20,  created  a  separate  moolci- 
pality  within  the  state  known  as  tbe  "City  and 
County  of  Denver,"  and  section  2  provides  that 
tbe  officers  of  such  city  and  county  shall  be 
such  SB  by  appointment  or  election  may  be  pro- 
vided for  by  tbe  charter,  and  tbe  junsdiction, 
term  of  offiice,  datiea  and  qaalificatlons  of  all 
£ui-b  officers  shall  be  such  ad  in  tbe  charter 
may  be  provided,  but  every  charter  shall  deslg- 
oate  the  officera  who  shall,  respectively,  per- 
fnrm  the  acts  and  dutiea  required  of  county 
officers  to  be  done  by  the  Constitution  or  by 
the  general  laws  so  far  as  applicable.  Held, 
that  such  article,  though  added  to  the  Constitu- 
tion by  amendment,  was  as  much  a  part  of  the 
ftiodameDtal  law  aa  if  originally  incorporated 
thereio,  and  tbat,  since  its  adoption  and  the 
formation  of  the  municipality  therein  provided 
for,  there  has  never  been  mtliin  the  territory 
either  a  county  oflke  or  a  county  officer  aa 
fuch.  but  that  the  duties  and  obligations  of 
county  officers  under  tbe  general  laws  of  tbe 
'tale.  aU  of  which  remain  applicable  to  such 
territory,  are  to  be  performed  by  peisona  or 
aKenries  prescribed  by  the  charter  of  the  dty. 

[Ed«  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  I  61.*] 

2.  COURTIBB  (I  20^*)— GOUITTT  GOTEBmiENT 

—  Abolition  — •  CoiTBTiTnnoNAL  Aiund- 

UElfT. 

Const,  art  20,  {  2,  providing  that  the  of- 
fieers  ot  tlie  dty  and  county  of  I^enver  shall  t>e 
Buch  as  by  appointment  or  election  shall  he 
proTided  for  by  tbe  charter,  but  that  the  char- 
ter shall  designate  the  officers  who  shall  respec- 
tivel;  perform  the  acts  and  dutiea  required  of 
ooDoty  officers  to  be  done  by  the  Constitution 
or  general  laws  so  far  aa  applicable,  was  not 
objectionable  as  abolishing  county  goremment 
within  the  territory. 

_[Ed.  Note.— For  other  eases,  see  Counties, 
Dec.  Dig;  I  20%.*] 


3.  States  (§  4»)  —  Nokbbpublican  Fobm  or 

GOVEBNMENT. 

Const,  art.  20,  creating  the  city  and  coun- 
ty of  Denver,  and  providing  for  a  smgle  system 
of  government  and  requiring  that  all  duties  re- 
quired to  be  {Performed  by  county  officers  for 
the  county  or  the  state  by  tbe  Constltntion  or 

General  laws,  so  far  aa  applicable,  ahall  be  per> 
ormed  by  officers  to  be  designated  by  the  city's 
charter,  etc.,  was  not  in  violation  of  tbe  fed- 
eral compact  as  establiabiiw  within  the  state  a 
section  of  territory  controlled  by  a  system  sub- 
veraive  of  state  government  and  nnrepnblican 
in  form. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  S  4.*] 

4.  States  ($  4*)— Fobk  or  Gotbbhiceht— 
PowEB  or  People. 

The  people  of  tbe  state  have  plenary  pow- 
er ^)7  constitutional  amendment  to  provide  such 
methods  of  government  for  the  atate  or  any 
portion  thereof  as  they  please,  so  long  as  there 
IB  no  violation  of  the  federal  compact. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  8  2;  Dec  Dig.  S  4.*] 

5.  CoHSTrnmoiTAi.  Law  {|  16*)— Constitd- 
TioNAL  pBovisions— Genbbai.  and  Spkoul 

PbO  VISIONS. 

General  and  special  provisions  of  a  state 
Constitution  stand  together,  neither  destroying 
the  other,  tbe  special  being  regarded  as  con- 
trolling taat  which  it  was  mteoded  to  control 
and  to  that  extent  displacing  the  general  law, 
and  the  general  controlling  in  caaea  where  the 
spedal  provision  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  lAw,  Cent  Dig.  1  9;  Dec.  Dig.  1 16.*] 

6b  JuDOiCBKT  (S  713*>— Res  Judicata— Coun- 

TT  Officebb. 

Since  the  right  of  a  set  of  county  com- 
missioners to  their  office  does  not  depend  on  the 
validity  of  the  title  of  their  predecessors,  elect- 
ed under  tbe  same  laws  to  their  office,  but  each 
successive  set  of  officers  holds  a  new  office  pur- 
suant to  an  independent  set  of  factt,  a  deter- 
mination that  respondeate*  predecessors  in  the 
office  of  county  commissioners  of  the  county  of 
Denver  were  le^lly  elected  and  entitled  to  bold 
their  office,  because  of  the  Invalidity  of  a  con- 
stitutional amendment  aboUafaing  the  office  as 
such  and  requiring  its  duties  to  be  performed 
by  officers  of  the  city  and  county  of  Denver, 
chosen  for  that  purirase,  waa  not  res  judicata 
of  the  rights  of  respondents  to  hold  the  same 
office  under  a  new  election  so  as  to  preclude 
the  Supreme  Court  in  a  quo  warranto  proceed- 
ing against  respondents  from  reviewing  tbe 
constitutionality  of  such  amendment. 

[Ed.  Note. — For  other  cases,  see  Judpment, 
Cent  Dig.  i8  1234-1241;  Dec  Dig.  {  713.*] 

7.  CouBTs   (8  89*^QuKSTiDna   OF  Law— 

Stabe  Decisis. 

Mere  abstract  questions  oS  law  cannot  be 
made  the  subject  of  litigation,  so  that,  when 
once  determined,  the  determination  must  be  ap- 
plied in  all  subsequent  litigation  between  other 
and  different  parties  merely  because  the  same 
question  of  law  Ifc  involved,  since  whether  tbe 
court  will  follow  prior  decisions  on  questions 
of  law  in  every  case  without  further  investiga- 
tion depends  on  tbe  rule  of  stare  decisis,  and 
not  res  judicata. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  811.  812:  Dec.  Dig.  |  S9.«] 

a  Coubts  (I  90*)— Ruix  or  Decision— Stabe 

Decisis. 

The  rule  of  stare  decisis  rests  on  the  ground 
of  public  policy,  and  would  not  be  applied  ao 
as  to  perpetuate  an  erroneous  determination 
that  a  constitutional  amendment  waa  Invalid, 
where  a  contrary  decision  would  operate  only 
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to  detennins  that  certain  goTemmeotal  duties 
required  of  coantv  officers,  In  bo  far  aa  thejr 
applied  to  a  particular  locality,  aboold  be  per- 
formed by  other  agencies. 

(Ed.  Note.— For  other  cases,  seft  Courts,  Cent 
Dig.  «  313-321;  Dec  Dig.l  90.*] 

OampbeU,  a  J.,  and  Gabbert,  J.,  dissenting. 

Dd  banc.  Quo  warranto  by  the  Fwple,  on 
the  relation  of  the  Attorney  Oeueral,  against 
George  D.  Cnrtice  and  othras,  to  compd  re- 
Bpondenta  to  show  by  what  authority  they 
held  and  exercised  the  dnttes  of  the  office  of 
opunty  commlsstonerB  of  the  dty  and  coun- 
ty of  Denver.  Decree  for  relator. 

John  T.  Bamett,  Atty.  Gen.  (R.  D.  Thomp. 
son  and  H.  Blddell,  of  connsel),  for  relator. 
Joshua  Grozler.  Henry  A.  Lindsley,  and  Ei. 
F.  Richardson,  amid  curls.  Henry  J.  Ker- 
sey and  Ralph  Talbot  (N.  Walter  Dixon,  of 
counsel),  for  respondents. 

BAIIiET.  J.  This  Is  an  original  proceed- 
ing, In  quo  warranto.  In  the  name. of  the  peo- 
ple ou  relation  of  the  Attorney  General,  re- 
quiring the  respondents,  holding  and  exercis- 
ing the  duties  of  the  office  of  county  commis- 
sloner  of  the  city  and  county  of  Denver,  to 
answer  and.i^ow  by  what  authority  they  as- 
Bume  to  hold,  and  exercise  the  duties  of, 
such  offlcfc  Under  the  issues,  as  framed  by 
the  petition  and  writ  and  the  answer  and  re- 
turn thereto,  the  soundness  of  the  reasoning 
upon  which  the  conclusions  were  reached  in 
the  case  of  People  ex  reL  Attorn^  General 
T.  Johnson,  34  Colo.  143,  86  Pac.  233.  Is  di- 
rectly challenged.  The  application  Involves, 
in  the  main,  a  consideration  and  construc- 
tion of  section  2  of  article  20  of  the  Oonstlta- 
tlon  of  the  state. 

In  the  Johnson  Case,  the  right  to  name  in 
the  charter  two  persons  instead  of  one  to 
dlachnrge  the  duties  devolved  by  the  Consti- 
tntlon  and  genial  lavro  upon  the  county 
Judge,  was  Involved,  but  the  decision  was  not 
placed  upon  the  ground  that  tliat  could  not 
lawfully  be  done,  nor  will  that  question  be  now 
considered  or  decided.  That  case  was  deter- 
mined upon  the  broad  proposition,  that  the 
people  of  the  whole  state  could  not  amend 
their  Constitution  so  as  to  permit  the  people 
of  the  consolidated  body,  known  as  the  city 
and  county  of  Denver,  by  th^r  charter  to 
name  agencies,  other  than  those  already  pro- 
vided by  the  Constitution  and  general  laws, 
to  dlsdiarge,  within  that  territory,  govem- 
m«itai  duties  relating  to  state  and  county 
affairs.  We  therefore  direct  our  attention  to 
.a  consideration  of  the  application  exdnsivdy 
along  these  Una. 

As  in  the  Johnson  Cas^  so  now,  we  are 
dile^  concerned  with  an  interpretation  of 
this  particular  section,  not  to  a  consideration 
of  article  20  as  a  whole,  or  the  charter  of 
Denver,  except  as  th^,  or  some  portions  of 
them,  may  be  incidentally  involved.  Upon 
the  main  question  we  ore  relieved  of  ttie  ne- 


cessity of  aa  full  argument  and  dtetlon  as 
otherwise  might  be  necessary,  because  of  the 
convlndng,  exhaustive  and  unanswerable  dis- 
cussion of  the  subject  in  the  dissenting  opin- 
ion of  Mr.  Justice  Steele  In  the  Johnson 
Case,  concurred  In  by  Mr.  Justice  Guntor, 
and  the  dusenting  opinion  of  the  latter  in 
the  cose  of  People  v.  Horan,  34  Colo.  304.  86 
Pac.  W2,  concurred  In  by  Mr.  Justice  Steele. 
We  adopt  the  reasoning  of  both  of  these  dis- 
senting opinions,  and  refer  to  and  rely  upon 
them,  and  the  antboritles  cited,  to  support 
the  views  now  expressed,  and  the  conduslons 
here  reached. 

[1]  Let  it  first  be  fully  apprehended,  a 
thing  which  seems  to  have  escaped  the  at- 
tention of  a  majority  of  the  conrt  In  the 
Johnson  Case,  that  article  20  as  written.  Is 
a  part  of  the  Constitution  of  the  state,  the 
same  as  any  otbet  of  its  provisions,  and  Is 
as  much  in  toice  as  any  part  of  the  original 
Constitution  itself.  It  Is  not  <nily  a  part  of 
the  Constitution,  but  It  Is  there  to  stay,  until 
the  authority  whldi  voted  it  in  shall  vote  it 
out  It,  as  any  other  part  of  the  Constitu- 
tion, is  to  t>e  glvoi  force  and  effect  according 
to  its  plain  Intent,  purpose  and  meaning. 
When  the  whole  people  speak  through  a  fun- 
damental law.  or  by  amendment  thweto,  not 
In  conflict  with  the  federal  GonstltnUon,  all 
should  hear  and  heed,  more  especially  the 
courts,  whose  function  Is  to  interpret,  and 
where  possible  tqdiold  and  ^force,  not  nul- 
lify, overthrow  and  destroy  tlie  law.  It  Is 
not  too  much  to  say  that  had  article  20  been 
written  in  the  original  Constitution,  no  one 
would  ever  have  had  the  temerity  to  ques- 
tion the  propriety  of  Its  provisions  and  their 
effectiveness.  This  artlde  must  now  be  con- 
sidered, treated  and  construed  as  If  thus 
originally  written  therein. 

Section  8  of  the  article,  by  repress  provi- 
sion, terminated,  upon  its  adoption,  the  tenaa 
of  office  of  all  officers  of  the  then  dty  of  Den- 
ver, of  the  Induded  municipalities  and  of  the 
old  county  of  Arapahoe,  a  portion  of  which, 
together  with  the  dty  of  Denver  and'  Includ- 
ed municipalities,  were  tben  merged  into  the 
consolidated  munldpallty  of  the  d^  and 
county  of  Denver.  It  in  effect  did  away  with 
all  county  officers  and  offices,  purely  as  such, 
in  the  consolidated  territory,  and  provided 
a  single  set  of  officers  or  agencies  to  perform, 
In  the  new  munldpallty,  all  dnties  of  a  local 
natnre  and  all  duties  pertaining  to  govem- 
mratal  state  and  county  affairs  as  well.  The 
condnslon  is  Irresistible  that  since  the  adop- 
tion of  that  article,  and  the  formation  of  the 
city  and  county  Denver,  there  has  never 
been,  within  that  territory,  a  county  office  or 
county  officw,  as  such,  exce^it  only  to  the  ex- 
tent that  this  situation  may  have  beoi  affect- 
ed by  the  ded^ons  In  the  Johnson,  and  other 
so  called  county  officers*  cases. 

Keeping  in  mind  then,  that,  within  the  ter- 
ritory comprising  the  dty  and  county  of  Den- 
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ver,  no  county  office,  or  county  officer,  as  In 
otber  counties  of  the  state,  exists,  we  come 
to  a  consideration  of  the  meanli^  and  pnr- 
poee  of  tliat  portion  of  section  2  of  article  20 
vhlcta  reads: 

"The  officers  of  the  dty  and  county  of  Den- 
ver ahall  be  such  as  by  appointment  or  elec- 
tion may  be  provided  for  by  the  charter;  and 
the  Jurisdiction,  term  of  office,  dntlea  and 
qnaliflcatlons  of  all  BQch  officers  shall  be 
such  as  in  the  charter  may  be  provided;  but 
every  charter  shall  designate  the  officers  who 
shall,  respectively,  perform  the  acts  and  du- 
ties required  of  county  officers  to  be  done 
by  the  Constitution  or  by  the  general  law,  as 
far  as  applicable." 

There  Is  no  elonent  of  uncertainty  about 
this  provision.  It  needs  no  construction;  It 
hiterprets  itself.  The  gnestion  Is.  shall  It  be 
given  its  plain,  obvious  and  common-sense 
meaning  and  enforced  accordingly,  as  other 
provisions  of  the  Constitution  are  Interpreted 
and  enforced?  There  Is  do  apparent  reason 
for  doing  otherwise.  Why  scrutinize  article 
20  in  hostile  spirit  or  treat  it  as  an  interlo- 
per? It  is  a  clilld  of  the  same  parentage  as 
the  original  Constitution.  This  court  has 
again  and  again  held  it  to  be  a  part  thereof, 
and  It  Is  so  in  all  Its  provisions,  and  for  all 
purposes,  according  to  Its  clear  Intent 

[2]  This  section  does  not  Imply  that  there 
Is  no  county  or  county  government  within 
that  territory;  there  Is  therein  a  county  and 
a  county  government.  Just  as  both  exist  In 
otber  portions  of  the  state.  Section  2  not 
only  does  not  In  fact  set  aside  governmental 
duties  and  functions  as  to  state  and  county 
affairs  in  this  territory.  It  does  not  even  pre- 
tend to  do  so,  and  by  no  stretch  of  the  Im- 
agination can  it  be  fairly  held  to  do  so. 
Neltlier  is  there  any  other  provision  of  artl- 
de  20  which  does  It  These  duties  are  fixed, 
absolutely  fixed,  until  changed  by  the  same 
power  which  created  them.  Section  2  ex- 
pressly recc^Izes  that  such  duties  are  In  ex- 
istence and  must  be  discharged,  and  forth- 
with proceeds  to  provide  and  declare  by 
whom  they  shall  be  performed.  The  whole 
people  mt  the  state  have  declared  by  their 
fundamental  law  that  this  may  be  done. 
That  was  a  question  of  governmental  policy 
for  the  people  to  determine,  and  this  policy, 
when  once  declared,  may  not  be  ruthlessly 
set  aside  by  the  courts,  except  It  Is  shown  to 
vtolate  in  some  way  the  federal  compact  with 
the  state.  It  is  fundamental  that  no  part  of 
the  state  Constltntlon  itself  can  be  inopera- 
tive nnless  so  because  In  conflict  with  some 
provision  of  the  enabling  act  or  the  federal 
OoDstitntion.  All  that  article  20  pmports  to 
do  relative  to  the  county  offices  is  to  provide 
that  the  people  of  the  city  and  county  of  Den- 
ver, through  their  charter,  shall  designate  the 
agencies,  which  are  to  discharge  the  respec- 
tive duties  and  functions  which  pertain  to 
thun.  There  is  no  warrant  or  authority  In 
article  20  to  tbe  people  of  the  city  and  coun- 
tj  oc  Domr  to  alter,  diange  or  dlqteuse 


with  such  acts  and  duties.  They  remain,  as 
before,  subject  to  the  Constitution  and  gener- 
al laws,  and  are  exclusively  under  the  con- 
trol of  the  Legislature.  The  people  of  the 
city  and  county  of  Denver  have  not  been 
given,  and  do  not  have,  the  power  by  charter 
to  in  any  way  change  the  duties  of  govern- 
mental officers,  so  far  as  they  relate  to  state 
and  county  affairs,  and  there  can  be  no 
ground  for  such  contention  If  article  20  be 
properly  read  and  understood.  The  city  and 
county  of  Denver  has  not  been  freed  from 
the  Constitution.  It  Is  as  much  subject  to  it 
as  any  other  part  of  the  state.  Article  20 
Is  a  part  of  the  Constitution.  Upon  its  adop- 
tion certain  portions  of  the  Constitution,  as 
It  theretofore  existed,  became  Inapplicable  to 
this  particular  territory,  because  of  the  ex- 
press provision  of  the  new  article.  This  arti- 
cle, to  the  extent  which  it  undertook  to  do 
so,  being  the  last  expression  of  the  people 
upon  the  subject,  modified  the  Constitution 
so  far  as  it  applied  to  the  territory  in  ques- , 
tlon,  and  certain  provisions  thereof  became 
inapplicable  therein.  Article  20  is  a  grant  of 
power  to  the  people  of  the  city  and  county  of 
Denver,  where  theretofore  no  power  in  that 
respect  existed,  to  do  certain  specific  things, 
relative  to  the  designation  of  ageoctes  to  dis- 
charge In  that  territory  governmental  duties 
fixed  by  the  Constitution  and  general  laws. 
They  have  Just  such  power  and  authority  In 
this  behalf  as  the  article  gives  them,  no 
more,  no  less. 

[3]  So  that,  the  opinion  of  this  court  in 
the  Johnson  case  notwithstanding,  the  sole 
question  ts  whether  the  authority  given  by 
article  20  to  the  people  of  the  city  and  county 
of  Denver  to  name .  the  agencies  by  which 
governmental  functions  in  that  territory  are 
to  be  discharged  is  subversive  of  state  gov- 
ernment and  unrepubllcan  in  form?  To  mere- 
ly ask  the  question,  in  the  face  of  the  facts 
as  they  are  known  and  conceded  to  be,  is  to 
answer  it  How  possibly  can  the  fact  that 
different  agencies  than  those  provided  for 
other  counties  of  the  state  are  In  this  terri- 
tory to  perform  governmental  duties,  when 
all  such  functions  are  carefully  preserved 
and  their  discharge  provided  for,  be  held 
in  any  manner  to  affect  state  government? 
What  federal  inhibition  is  invaded  because 
the  officers  so  designated  may  be  chosen  In 
the  early  springtime  rather  than  in  the  au- 
tumn, that  they  serve  for  four  years  rather 
than  two,  that  they  are  designated  by  one 
official  title  Instead  of  another,  or  that  one 
set  of  officers  Is  named  to  discharge  the  du- 
ties in  that  territory  pertaining  to  both  local 
and  governmental  affairs,  since  all  such  gov- 
ernmental acts  and  duties  are  retained  intact 
therein  and  are  to  be  fully  performed? 

The  government  provided  for  the  city  and 
county  of  Denver  by  article  20  rests  solely 
upon  the  will  of  the  people  of  the  whole  state 
and  Is  the  creature  of  such  will.  It  la  a  full 
and  complete  answer,  to  the  contention  that 
the  government  so  provided  Is  unrepubllcan 
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in  form,  to  show  that  It  rests  ttpOQ  the  will 
of  the  people  of  the  entire  state,  and  may  be 
by  the  same  authority  either  withdrawn  or 
modified.  Since  the  power  still  resides  with 
the  people  of  the  state  to  completely  annul 
article  20,  or  amend,  alter  or  set  aside  any 
one  or  more  of  its  proTlslons  at  will,  that 
fact  demonstrates  that  a  state  within  the 
state  of  Colorado  has  not  been  created,  for 
were  It  otherwise  sach  change  In  the  Consti- 
tution, by  the  people  of  the  state  at  large, 
would  be  Impossible. 

In  the  case  of  Watts  v.  Elder  et  al.,  heard 
and  determined  In  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado, 
March  2, 1903,  where  this  same  article  of  our 
state  Constitution  was  Involved  and  under 
consideration,  Judge  Marshall,  who  presided 
at  the  trial,  speaking  to  the  very  point  now 
In  question,  amoi«  other  things,  bad  this  to 
say: 

"With  respect  to  its  being  In  conflict  with 
'the  Constitution  of  the  United  States  It  is 
said  that  it  in  effect  creates  a  state  within 
the  boundaries  of  another  state.  That  con- 
tention we  do  not  think  well  taken.  It  pro- 
vides for  the  creation  of  a  municipal  corpor- 
ation resting  eventually  on  the  will  of  the 
people,  established  by  the  will  of  the  people 
of  the  entire  state  of  Colorado.  That  agency 
of  the  government  is  not  superior  to  the  cre- 
ator. Established  by  the  will  of  the  people 
of  Colorado,  It  may  be  annulled  by  the  will  of 
the  people  of  Colorado  evidenced  by  some 
future  constitutional  amendment.  It  is  in 
no  sense  a  sovereign  corporation,  because  it 
rests  on  the  will  of  the  people  of  the  entire 
state  and  continues  only  so  long  as  the  peo- 
ple of  the  entire  state  desire  it  to  continue. 
That  the  state  has  the  power  of  establish- 
ing municipal  corporations,  changing  their 
boundaries  and  annulling  such  corporations 
once  established  Is,  of  course,  familiar  law. 
Such  municipal  corporations  are  ordinarily 
created  by  act  of  the  liCglslature,  but  a  state 
may  create  such  corporations  In  the  Consti- 
tution itself  by  a  constitutional  amendment, 
and  such  corporations  may  be  abolished  and 
changed  In  like  manner.  •  •  •  The  ob- 
jection that  this  charter  government  may  be 
unrepubllcnn  In  form  is  answered.  It  seems 
to  us,  by  the  same  argument.  '  There  is  no 
charter  yet  before  the  court  The  court  can- 
not presume  that  those  formulating  a  charter 
may  formulate  one  In  violation  the  Consti- 
tution of  the  United  States.  The  amendment 
to  the  Constitution  of  Colorado  does  not  con- 
template a  charter  unrepubllcan  in  form; 
it  contemplates  one  resting  on  the  will  of 
the  people,  one  that  Is  subject  not  only  to 
the  will  of  the  people  In  a  particular  munici- 
pality but  Is  eventually  subordinate  to  the 
will  of  tlie  people  of  the  entire  state  as 
that  will  may  be  expressed  constitutionally. 
There  Is  nothing  in  the  amendment  Itself,  It 
seems  to  us,  that  either  expressly  or  implied- 
ly authorizes  the  Constitution  of  an  unre- 
publlcan municipaUty.** 


In  that  case  the  learned  judge  found  no  dif- 
ficulty in  reaching  the  confident  conclusion 
that  the  article  Itself  neither  expressly  nor 
Impliedly  authorized  the  construction  of  an 
unrepubllcan  form  of  government  in  the  city 
and  county  of  Denver,  and  that  a  charter 
framed  within  the  terms  of  tliat  grant 
would  not  do  so. 

Until  the  Ingenuity  and  invention  of  the 
human  Intellect  shall  have  conceived  and 
formulated,  which  has  not  yet  t)een  done, 
some  sound,  or  even  plausible,  reason  for 
the  conclusion  reached  In  the  Johnson  Case, 
that  article  20  provides  for  the  city  and  coun- 
ty of  Denver  a  government  unrepubllcan  in 
form,  that  decision  must  remain,  as  it  now 
Is,  wholly  unaccountable  and  Incomprehen- 
sible, for  It  must  be  that  the  conclusion 
rests  upon  that  assumption,  else  It  is  wholly 
unsupported. 

[4]  It  is  urged,  In  the  opinion  in  the  John- 
son  Case,  that  if  power  to  lee^late  in  one  par- 
ticular respecting  state  and  county  govern- 
mental matters,  within  the  consolidated  dis- 
trict, may  lawfully  be  given  to  the  people 
thereof,  then  It  la  equally  lawful  to  do  the  like 
in  respect  to  all  matters.  This  contention  Is 
upheld  by  neither  reason,  logic  nor  Judicial 
construction.  The  complete  answer  to  it  Is 
that  the  people  of  the  state  have  pl^iary  pow- 
er, by  constitutional  amendment,  to  provide 
Just  such  methods  of  government  for  the 
state,  or  any  portion  of  the  state,  as  they 
please,  so  long  as  there  Is  no  violation  of  tbe 
federal  compact.  It  is  clear  that  the  warrant 
of  authority,  given  to  the  people  of  the  city 
and  county  of  Denver  to  merely  designate 
the  agency  by  which  governmental  duties 
therein  shall  be  discharged,  is  not  obnoxious 
to  any  provision  of  the  enabling  act  or  of 
the  federal  Constitution,  and  therefore  It 
may  be,  and  has  been,  lawfully  done.  Xo 
other  act  of  legislation  by  the  people  of  the 
city  and  county  of  Denver,  respecting  this 
particular  subject-matter,  has  been  author- 
ized by  the  article.  Had  the  people  under- 
taken by  constitutional  amendment  to  give 
the  power  to  the  city  and  county  of  Denver 
to  dispense  with  such  duties  and  lunctlous 
entirely,  or  In  any  way  alter  or  modify  them, 
then  a  ditferent  question  would  be  presented, 
and  it  may  be  admitted  that  the  power  to 
do  that  does  not  exist  even  in  tbe  people  of 
the  whole  state.  It  will  be  time  enough  to 
consider  and  dispose  of  such  a  question  when 
we  are  confronted  with  something  more  tan- 
gible than  a  purely  speculative  and  imaglDary 
situation.  As  matters  now  stand,  there  is 
nothing  whatever  in  -  article  20  which  gives 
to  the  people  of  the  city  and  county  of  Den- 
ver power  to  legislate  upon  anything  what- 
ever, concerning  matters  solely  of  state  and 
county  governmental  import,  exc^t  merely 
the  designation  of  certain  agents  to  peform 
therein  the  acts  and  duties  incident  thereto. 
It  may  be  that  tbe  people  of  the  city  and 
county  of  Denver  liave,  in  aome  particulars, 
by  their  charter  provlaloni,  exceeded  the 
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grant  of  power  given  them,  and  If  bo,  those 
matters  are  for  correction  in  proper  proceed- 
ings to  tbat  end.  No  such  questions  are  now 
before  this  court,  either  for  fmnalderatlon  or 
decision. 

In  the  case  of  People  t.  Sonrs,  31  Colo.  369, 
74  Pac.  107,  102  Am.  St  Rep.  S4,  the  opinion 
declared  article  20  to  be  constltatlonal,  and 
fixed  It  as  a  part  of  the  Constitution  of  the 
state ;  not  partially  constitutional,  but  constl- 
tatlonal as  a  whole,  throoghont  Its  entirety, 
and  In  full  force  and  eGFect  While  It  was 
conceded  in  the  Sours  Case  that  If  the  effect 
of  article  20  was  to  displace  the  Constitution, 
the  general  laws  of  the  state  and  the  General 
Assembly  in  the  city  and  county  of  Denver, 
it  conid  not  be  sustained,  It  was  there  con- 
duded  and  determined  that  the  article  ac- 
complished no  such  result,  although  that 
opInioD  has  been  misinterpreted  to  the  con- 
trary effect,  and  was  thus  misapplied  In  the 
Johnson  Case.  Let  It  be  remembered  that 
the  Talldltf  of  the  article  was  not  attacked 
in  the  Sours  Case  because  the  power  had 
been  delegated  to  the  city  and  county  of 
Denver  to  desU^te  the  agencies  to  perform 
governmental  duties ;  Its  validity  was  attack- 
ed on  the  ground,  among  others,  tbat  there 
would  be  no  governmental  dntiee  whatever 
within  the  dty  and  county  of  Denver;  tbat 
governmental  duties  would  not  prevail  tha%, 
and  upon  that  theory,  and  that  alone,  upon 
that  branch  of  the  controversy,  was  the  va- 
lidity of  the  ammdmoit  drawn  Into  question. 
If  the  g«ieral  laws  of  the  state,  fixing  gov- 
ernmental duties  and-  governmental  func- 
tlons,  would  not  apply  In  this  territory,  as 
it  was  then  argued  they  would  not,  It  was 
urged  that  we  would  have  a  state  within  a 
state,  an  imperium  In  imperlo.  and  a  repub- 
lican form  of  government  would  thereby  be 
destroyed.  In  violation  of  the  guaranty  con- 
tained In  section  4  of  article  4  of  the  Consti- 
tution of  the  United  States.  A  complete 
answer  was  found  to  this  contention  in  the 
language  of  section  2  of  article  20;  and  this 
court,  speaking  through  Mr.  Justice  Steele, 
in  the  Sonrs  Case,  supra,  declared: 

•The  provision  that  'every  charter  shall 
designate  the  officers  who  shall,  respectively, 
perform  the  acts  and  duties  required  of 
county  officers  to  be  done  by  the  Constitution 
or  by  the  general  law,  as  far  as  applicable,* 
completely  contradicts  the  assumption  tbat 
the  amendment  regards  such  duties  as  being 
subject  to  local  relation  and  control." 

The  language  of  section  2,  which  rendered 
It  possible  and  proper  to  then  declare  the 
whole  article  valid,  was  In  effect  eliminated 
from  the  article  by  the  majority  opinion  in 
the  Johnson  Case.  What  is  the  meaning  of 
the  language,  "every  charter  shall  designate 
the  officers  who  shall,  respectively,  perform 
the  acts  and  duties  required  of  county  offi- 
cers to  be  done  by  the  Constitution,  or  the 
foieral  law,  as  far  as  applicable,"  if  It  does 
not  mean  Just  what  it  says?  It  must  mean 
tint  ot  It  meana  nothing  The  language  la 


plain  and  positive;  It  Is  without  a  trace  of 
ambiguity.  It  Is  a  part  of  the  Constitntion. 
It  Is  so  plain  that  construction  Is  unneces- 
sary. What  is  to  be  done  with  this  provision? 
In  the  Johnson  Case  It  is  utterly  Ignored  and 
disregarded.  In  tbtft  opinion  it  was  said 
that  governmental  duties  are  not  subject  to 
local  control,  which  Is  conceded,  but  tbat  has 
no  bearing  upon  the  question  of  the  authority 
of  the  local  government  to  appoint  agencies 
to  discharge  these  duties,  if  the  Constitution 
has  clearly  delegated  that  power.  No  law 
has  been  cited,  and  we  confidently  assert  tbat 
none  can  be  found;  which  shows  that  It  is 
not  competent  for  a  fixed  governmental  duty 
to  be  performed  by  an  agent  designated  for 
that  purpose  by  a  local  subdivision  uf  the 
state.  The  meaning  of  this  provision  is 
clear.  Its  terms  are  unambiguous,  the  man- 
date is  positive.  Something  must  be  done 
with  It.  It  should  be  given  effect  according 
to  Its  meaning.  By  the  decision  In  the  John- 
son Case  this  provision  was  set  aside  and 
held  to  he  empty  and  meaningless. 

In  the  case  of  People  v.  Adams,  31  Colo. 
476,  78  Pac.  866,  speaking  for  the  court  re- 
specting section  3  of  article  20,  Chief  Justice 
Campbell  pertinently  said: 

"This  language  Is  so  clear  and  Imperatlvo 
as  to  leave  no  room  for  construction.  It  In- 
toT^rets  itself .  •  •  •  The  avowed  object  of 
the  General  Assembly  in  submitting  and  the 
presumed  intent  of  the  people  In  ratifying  this 
amendment  must  be  given  effect  if  the  lan- 
guage therein  employed  will  allow,  even  If  the 
result  be  a  withdrawal  of  restraints  upon  offi- 
cers which  heretofore  have  been  deemed  by 
tlie  General  Aasonbly  expedient  to  prescribe, 
or  the  consequences  destructive  of  high  effi- 
ciency In  the  dlsdiarge  of  public  duty.  Its 
validity  Is  no  longer  an  open  question.  Plain- 
tiffs do  not  question  It.  Indeed,  they  rely 
upon  it  for  their  title.  The  fact  tbat  the 
writer  of  this  opinion  believed  It  Inoperative 
and  void  when  Its  validity  was  directly  at- 
tacked should  not.  and  does  not  lead  him  to 
nullify  its  provisions  by  hostile  construction,, 
nor  does  it  comport  with  Judicial  propriety 
stubbornly  to  persist  In  further  dissent  from 
a  decision  acquiesced  in  by  all  departments 
of  government.  Rather  Is  It  the  duty  of  ev- 
ery member  of  the  court  to  give  effect  to  the 
article  In  accordance  with  the  Intent  of  Its 
framers  as  far  as  It  can  be  done  consistent 
with  the  language  In  which  that  intent  has 
been  manifested." 

Let  us  apply  this  vigorous  and  sound  lan- 
guage to  the  mandate  of  the  people,  embraced 
In  section  2  of  article  20  where  they  say  that 
the  city  and  county  of  Denver  in  every  charter 
shall  designate  among  Its  officers  thereby  cre- 
ated those  who  shall,  respectively,  perform  the 
acts  and  duties  required  of  county  officers  to 
be  done,  under  the  Constitution  and  general 
law,  and  give  this  provision  effect  according 
to  its  undoubted  and  obvious  meaning,  and 
we  have  a  full,  complete  final  and  lasting 
solution  of  all  matten  here  In  controversy,. 
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and  no  provision  of  the  Constitution  has  been 
dtminated  and  full  force  baa  been  gtna  to 
all  of  Its  parts.  The  Constttutlon  may  be 
read  from  one  end  to  the  other,  and  there  la 
not  a  clause  In  it  more  certain  in  its  meaning 
than  the  words  used  In  Imposing  the  duty 
upon  the  people  of  the  city  and  county  of 
Denver  after  creating  Its  own  local  officers, 
to  designate  those  who  shall  perform  the  acts 
and  duties  required  of  county  officers  to  be 
done  by  the  Constitution  and  general  laws. 
Essentially  the  whole  case  rests  upon  the 
meaning  of  this  provision  and  Its  raforce- 
ment  If  section  2  does  not  delegate  the 
power  -to  the  dty  and  county  of  Denver  In 
its  charter,  to  designate  agencies  to  perform 
theee  admitted  governmental  duties,  th^  the 
conclusion  In  the  Johnson  Case  Is  right  On 
the  other  hand,  if  such  power  is  delegated 
by  section  2,  and  if  this  constitutional  provi- 
sion la  to  be  enforced  according  to  its  plain 
meaning,  the  conclusion  In  the  Johnson  Case 
is  wrong.  In  the  Sours  Case  It  was  held 
competent  for  municipal  officers,  under  sec- 
tion 8  of  article  20,  to  perform  the  fixed  du- 
ties attaching  to  county  officers;  It  surely  Is 
now  equally  competent  for  those  duties  to  be 
performed  at  this  time  by  agencies  designat- 
ed In  the  charter.  The  Johnson  Case  la 
firmly  planted  upon  the  authority  of  the 
Sours  Case  and  were  It  consistent  It  would 
hold  that  it  is  competent  for  the  charter  to 
name  agencies  to  perform  governmental  du- 
ties, and  also  that  article  20  Is  constitutional, 
In  conformity  with  the  reasoning  of  the 
Sours  Case.  But  the  fact  Is  that  the  Johnson 
Case  declares  article  20,  In  one  of  Its  main 
and  most  Important  features,  that  of  pramlt- 
ting  the  duties  pertaining  to  both  county  and 
city  government  to  be  discharged  by  a  single 
set  of  officers,  unenforceable,  that  Is,  that  a 
part  of  the  state  Constitution  Itself  is  Inopera- 
tive. On  the  other  hand  It  ostraslbly  ap- 
proves and  pronounces  sound  the  conclusions 
in  the  Sours  Case,  and  then  proceeds,  not  In 
terms,  but  absolutely  so  In  effect,  to  overrule 
and  deny  them.  In  other  words,  if  the  Sours 
Case  stands,  and  it  is  not  here  challenged, 
nor  has  It  ever  been  challenged  at  any  time 
In  any  court,  the  Johnson  Case  cannot.  Fur- 
thermore, for  practically  eight  years  the  vast 
business  of  the  city  and  county  of  Etenver 
has  been  carried  forward,  contractual  rela- 
tions assumed,  property  titles  vested,  lands 
for  public  parks  acquired,,  public  improve- 
ments made,  enormous  Issues  of  bonds  put 
forth,  all  upon  the  authority  of  that  decision 
upholding  the  validity  of  article  20.  No 
stronger  situation  for  the  application  of  the 
rule  of  stare  decisis  can  be  found  or  imagin- 
ed, upon  every  consideration  which  Invokes 
its  application,  In  the  light  of  subsequent 
events,  than  that  aurrounding  the  decision  in 
the  Sours  Case. 

Since  It  was  declared  in  the  Soars  Case 
that  governmental  duties  themselves  are  not 
subject  to  local  control.  It  Is  assumed  In  the 
Johnson  Case  that  agencies  to  p»£Orm  gov- 


ernmental duties  cannot  lawfully  be  desig- 
nated by  the  local  government.  It  is  also 
concluded  In  that  opinion  that  because  the 
count?  BtUl  exists  It  follows  inevitably  tbat 
county  ofiBcers  eo  nomine  must  also  exist. 
By  this  course  of  reasoning  the  express  pro- 
visions of  section  2  of  article  20  are  nullified, 
and  the  fact  lost  s^t  of  that  a  coun^  mny 
exist  without  regard  to  the  particular  nanie 
borne  by  the  agencies  performing  govern- 
mental duties  therein,  and  without  r^ard  to 
the  precise  method  of  the  selection  of  those 
agencies.  [61  The  opinion  ignores  the  fact 
that  special  and  general  provisions  of  the 
Constitution  stand  together.  Neither  de- 
stroys the  other.  The  special  controls  that 
which  It  was  Intended  to  control,  and  to  that 
extent  displaces  the  general,  while  the  gener* 
al  controls  In  all  cases  where  the  special  pro- 
vision does  not  apply.  Thus  we  are  confront- 
ed with  the  grotesque  spectacle  of  one  case 
decided  upon  the  authority  of  another,  the 
main  features  and  principles  of  which  latter 
case  the  former  flatly  overrules. 

To  the  proposition  that  article  20,  being  a 
part  of  the  Constitution,  controls  and  super- 
sedes, in  so  far  as  the  city  and  coonty  of 
Dmver  is  concerned*  any  previous  constitu- 
tional provisions,  In  any  way  conflicting  with 
it,  In  Its  application  to  that  new  mnnldpal- 
tty,  we  quote  from  the  opinion  of  the  Su- 
preme Court  of  the  state  of  Illinois,  in  the 
case  of  City  of  Chicago  v.  Reeves,  220  IlL 
274,  77  N.  E.  23T,  as  follows: 

"In  Huston  T.  Clark,  m  IlL  344,  In  con- 
sidering the  effect  of  the  amendment  to  the 
Constitution  known  as  section  31  of  article  4 
on  other  provisions  of  the  Constitution,  the 
court,  on  page  349,  of  112  111.  said:  *The  spe- 
cial amendment  of  the  Constitution  adopted 
In  1878,  so  far  as  It  Invades  the  former  limi- 
tations of  the  Gonstitntion,  must  prevail,  and 
such  limitations  are  not  applicable  to  the 
subject-matter  of  this  special  amendment.' 
*  •  •  In  Moore  v.  People,  106  111.  876,  in 
dlsens^g  the  constitutionality  of  the  drain- 
age act  of  1879,  we  said:  The  act  under 
which  the  proceeding  were  had  was  passed 
under  the  authority  of  this  amendment  and 
authorized  by  it.  and  tf  sections  1,  9  and  10 
of  article  9  ever  bad  any  bearing  upon  an 
assessment  of  this  diaracter  after  this 
amendment  became  a  part  of  the  organic  act, 
it  would  control,  regardless  of  the  provisions 
of  the  orl^nal  Constitution.*  And  In  Wa- 
bash Railroad  Go.  t.  Goon  Run  Drainage  and 
1>vee  District,  194  HI.  810,  on  page  319  [02 
N.  B.  679,  on  page  682],  the  court  said:  'Sec- 
tion 31  of  article  4  of  the  Constitution  of 
1870.  as  amended,  under  which  the  statute 
authorizing  the  appellee  district  to  become  in- 
corporated was  enacted,  la  paramount  to  con- 
stitutional limitations  Incorporated  In  the 
Constitution  as  originally  framed,  with  which 
It  Is  in  conflict  Huston  v.  Clark,  112  III. 
344.  To  the  extent  the  amendatory  section 
Invades  the  limitations  and  safeguards  erect- 
ed by  said  section  13  of  article  2  and  section 
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14  of  article  11  of  tbe  G6nBtltatioD.  for  the 
safety  uid  preBervatlmi  of  private  property, 
Uie  provisions  of  tbe  amoided  section  must 
prevail,  but  In  all  otber  respects  those  Umlta- 
tlona  and  safeguards  remained  unimpaired 
and  in  full  force  and  vl^or  as  part  of  the 
orKanie  law  of  the  state/  " 

In  People  v.  MetJS.  103  N.  T.  1ST.  85  N.  EL 
1073  (24  L.  R.  A.  [N.  8.]  201),  to  the  same 
pn^Ktsltlon  It  was  said: 

**In  construlns  a  constitution  all  Its  pro- 
visions relating  directly  or  Indirectly  to  tbe 
same  subject  most  be  read  togetha  and  any 
amendment  In  (»nfllct  with  prior  provisions 
must  control,  as  It  Is  the  latest  expression  of 
tbe  people.  *  •  •  The  presumption  is 
that  the  people  in  exercising  their  supreme 
power  did  not  do  a  vain  act,  but  effected  a 
definite  purpose.  •  •  •  Every  provision 
of  tbe  flonstltutlon  as  It  was  before  It  was 
amended  which  so  conflicts  with  the  amend- 
ment Uiat  It  cannot  be  fairly  harmonized 
therewith,  necessailly  yields  thereto,  bnt  only 
to  tbe  eztoit  necessary  to  make  the  amend- 
ment reasonably  effective.** 

And  again  in  Gillespie  v.  lightfoot,  127  8. 
W.  799,  the  Supreme  Court  of  Texas  said: 

"The  amendment  of  the  Constitution  Is  an 
eocertlon  of  tiie  sovereign  power  of  the  people 
of  the  state  to  give  to  thdr  expressed  will 
the  force  of  a  law  supreme  over  every  per- 
sm  and  everything  In  the  state,  so  loi^  as  It 
does  not  conflict  with  the  Constitution  of  the 
United  States.  The  rule  so  established  bears 
down  and  supplants  all  other  laws  and  rules 
tbat  are  Inconsistent  with  It  In  determin- 
ing rights  controlled  by  It,  we  therefore  have 
only  to  ascertain  what  It  means  and  give  It 
full  effect,  so  long  as  It  encounters  no  op- 
position ta  the  higher  law  of  tbe  federal  Con- 
atltntlon." 

A.  carefnl  consideration  of  the  opinion  In 
tbe  Johnson  Case  la  bound  to  lead  to  the 
ccmcluslon  tbat  the  capacity  of  the  people  of 
the  state  of  Colorado  to  amend  their  Consti- 
tution In  any  way  they  see  fit  Is  denied. 
There  can  he  hut  one  ground  upon  which 
such  a  denial  can  be  predicated  and  that  Is 
tbat  tbe  covenants  with  tbe  federal  govern- 
ment have  been  violated,  In  that  a  republican 
form  ot  government  Is  overthrown  vrith  re- 
spect to  the  territory  embraced  within  the 
dty  and  county  of  Denv».  That  opinion 
holds  In  effect  that  It  is  not  competent  for 
those  who  are  selected,  under  the  provisions 
of  the  charter,  to  perform  the  duties  result-* 
Ing  from  the  operation  of  tbe  general  law, 
even  though  such  designation  is  positively 
commanded  by  section  2  of  article  20,  and 
thus  there  Is  no  esoipe  from  the  conclnsloo 
that  the  Johnson  Case  holds  thtft  a  por- 
tion of  article  20  is  void.  The  constltntlon 
makers  are  sovereign  with  respect  to  their 
constitution,  except  that  they  cannot  make 
a  constitution,  or  any  part  of  one,  which 
Is  destractlve  of  a  republican  form  of  gov- 
ernment. The  only  power  which  the  Su- 
preme Court  has  to  interfere  with  the  sover- 


eign will  of  the  people  la  when  there  Is  a 
violation  of  the  federal  compact.  If  tbe  con- 
stitution makm  had  used  doubtful  or  oncer- 
tain  language,  It  Is  tbe  province  of  this  court 
to  say  what  Is  really  meant  by  such  doubtful 
or  uncertain  language,  bnt  It  Is  neither  the 
duty  nor  province  of  this  court  to  substltnte 
any  other  lai^age  for  that  need  lor  tbe  con- 
stitution makers,  nor  to  place  any  forced  con- 
struction upon  such  language  nor  to  elimi- 
nate any  language  from  the  organic  law  of 
the  people.  The  decision  must  therefore 
mean.  In  view  of  the  plain  provisions  of  sec- 
tion 2  of  article  20.  that  the  action  authoris- 
ed thereby  is  subversive  of  a  r^ublican  form 
of  government,  and  to  tills  conclusion  tbe 
court,  as  now  constituted.  Is  unable  to  wsent. 

In  view  of  the  admitted  sovereign  capacity 
of  the  people  to  make,  alter  or  change  their 
Constitution  as  Uiey  see  fit,  subject  only  to 
the  federal  compact,  it  being  plain  that  sec- 
tion 2  of  article  20  does  not  conflict  with  the 
federal  Constitution,  obviously  it  ought  to  be 
enforced,  and  since,  by  tbe  Johnson  Case,  It 
is  held  Inoperative  and  void,  with  that  con- 
clusion the  majority  of  tbls  court,  as  now 
constituted,  does  not  agree.  Tbe  fundamen- 
tal error  in  the  Johnson  Case  lies  In  the  re- 
fuml  of  the  court  to  recognize  and  enforce, 
as  a  part  of  the  GonsUtutton,  which  It  Is, 
section  2  of  article  20  according  to  Its  clear, 
unmistakable  and  nnqnestlonable  meaning. 

[6]  But  it  is  said  that  the  decision  In  the 
case  of  People  ex.  reL  Lawson  et  al.  v.  Stod- 
dard et  aL,  reported  in  84  Colo.  200,  86  Pac. 
251,  based  on  the  authority  of  the  Johnson 
Case,  where  the  title  of  tbe  relators  to  tbe 
office  of  county  commissioner  was  determin- 
ed in  favor  of  them  and  against  tbe  respon- 
dents, the  then  board  of  supervisors  of  the 
city  and  conn^  of  Denver,  la  res  Judicata 
upon  the  like  question  here.  The  contention 
Is  not  sound.  There  Is  no  privity  between 
the  respondents  here  and  the  relators  in  the 
Lawson  Case.  These  respondrats  are  serving 
for  a  separate,  independent  and  distinct  term 
of  office,  to  which  they  were  elected  at  a  dif- 
ferent time,  and  under  different  conditions 
and  circumstances  from  those  which  sur- 
rounded the  relators  in  the  Lawson  Case, 
their  predecessors  in  offic&  There  Is  and  can 
be  no  privity  of  Interest  In  title  to  an  office 
between  a  predecessor  therein  end  one  elect- 
ed at  a  different  time,  to  a  different  temtt 
thus  holding  an  todep^dent,  separate  and 
unrelated  title.  The  thing  determined  in  tbe 
Lawson  Case  was  the  Utle  of  those  particular 
relators  to  the  office;  such  determination  is 
the  law  of  that  case,  and  Is  res  Judicate 
upon  that  question  between  tbe  parties  to 
that  suit  and  privies  to  that  title,  but  It  has 
no  binding  force  as  to  tbe  right  and  title  of 
some  subsequent  claimant,  asserting  claim 
under  a  separate  and  ind^endent  title,  ob* 
talned  at  another  and  different  election.  Nor 
does  It  matter  that  some  purely  abstract 
question  of  law  was  determined  In  a  former 
case,  which  might  be  applicable  to  a  later 
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one,  and  by  the  application  of  which  the  ques- 
tion of  the  right  to  en  office  in  the  later  case 
might  be  determined,  with  a  like  result  to 
tbat  reached  In  the  former.  WbateTer  force 
there  may  be  In  the  contention  for  such  ap- 
plication depends  solely  on  the  principle  of 
stare  decisis,  not  of  res  Judicata.  [7]  Mere 
abstract  questions  of  law  cannot  be  made  the 
subject  of  litigation,  so  that  when  once  deter- 
mined such  determination  must  be  applied  In 
all  subsequent  litigation  between  other  and 
different  parties,  simply  because  the  same 
question  of  law  may  be  InTolved.  Where,  in 
the  determination  of  a  case,  legal  principles 
are  Invoked  and  concluslonB  thereon  reached 
by  the  court,  whether  such  conclusions  shall 
be  followed  In  other  cases,  without  further 
InTestlgation,  d^nds  on  the  rule  of  stare 
decisis,  not  of  res  Judicata.  The  thing  deter- 
mined In  the  particular  litigation  becomes 
res  Judicata  and  may  dot  be  challenged  after- 
ward between  the  parties,  even  though  the 
question  of  law  by  which  the  decision  was 
controlled  is  determined  thereafter  to  have 
been  incorrectly  decided  and  applied,  but 
such  decision  and  application  is  not  neces- 
sarily binding  on  the  court  In  other  litiga- 
tion. .The  question  Is  squarely  settled  in  the 
case  of  State  ex  rel.  Kennedy  et  al.  t. 
Broatch  et  al.,  68  Neb.  687,  94  N.  W.  1016, 
110  Am.  St.  Rep.  4T7,  where  a  situation  pre- 
cisely like  the  one  here  was  presented,  dis- 
cussed and  a  conclusion  reached  exactly  con- 
trary to  the  contention  of  these  respondents, 
and  in  full  accord  with  the  views  here  ex- 
pressed. This -action  and  the  Lawson  Case 
are  wholly  disconnected,  both  as  to  parties 
and  subject-matter. 

Id  the  Lawson  Case  the  right  and  title  of 
the  relators  therein  to  the  office  of  county 
commissioner  for  the  city  and  county  of  Den- 
ver for  a  particular  term,  long  since  expired 
by  limitation,  was  adjudicated.  In  the  case 
at  bar  respondents  are  required  to  show  by 
what  authority  of  law  they  now  claim  the 
right  to  hold  and  exercise  the  duties  of  that 
office  for  another  and  different  term  than 
the  one  involved  In  the  Lawson  Case.  The 
court  is  at  liberty  to  determine  their  title  to 
this  particular  office,  and  It  Is  Its  duty  to  do 
so,  according  to  their  lawful  rights,  upon 
principle  and  authority,  as  applied  to  the 
facts  In  this  case,  not  of  some  other  case,  and 
not  by.  the  application  of  the  doctrine  of  res 
Judicata,  as  the  situation  not  only  does  not 
call  for  Bucih  applicatioUt  but  does  not  even 
permit  It 

In  the  Kennedy-Broatch  Case,  supra,  begin- 
ning at  page  702,  of  68  Neb.,  at  page  1021,  of 
94  N.  W.  (110  Am.  St  Eep.  477),  the  Supreme 
Court  of  Nebraska  said: 

"Assuming,  then,  that  the  relators'  claim 
of  right  to  the  office  by  virtue  of  appoint- 
ments made  by  the  mayor  Is  for  a  different 
term  from  the  one  In  controversy  and  ad- 
judicated In  the  two  prior  actions,  will  those 
Judgments  operate  as  a  bar  or  an  estoppel 
against  tlie  respondenta  who  claim  by  virtue 


of  appointments  made  by  the  Governor?  Do- 
the  present  appointees  of  the  mayor  claim 
under  the  same  title  aa  that  adjudicated  la 
the  prior  actions,  and  are  they,  In  a'  legal 
sense,  as  respects  such  title,  in  privity  with 
their  predecessors  In  office?  It  cannot,  we- 
thlnk,  be  said  that  the  respondents  in  tbe 
preset  action  claim  under  the  same  right 
and  title  as  their  predecessors.  It  is  true 
they  both  derive  their  authority  and  right 
to  the  office  from  the  same  source,  but  there- 
has  been  no  transfer  of  the  title  held  by  their 
predecessors  to  them.  Each  claims  by  an  in- 
depen^Dt  title  derived  from  one  and  the 
same  authority  for  a  different  term  of  office. 
The  adjudication  as  to  the  rights  of  the  par- 
ties for  the  terms  for  which  th^  were  ap- 
pointed, whether  right  or  wrong,  became  final 
and  operated  as  a  complete  bar  against  the 
other  contending  parties  ever  afterwards 
from  asserting  title  to  such  office  for  i^e  term 
then  In  controversy,  but  the  rule  of  res  Judi- 
cata cannot  we  think,  without  going  to  an 
unwarranted  length,  be  extended  any  fur- 
ther. It  cannot  be  said  that  because  of  such 
decision  the  court  Is  irrevocably  bound  for 
all  time  to  construe  the  statute  unconstitu- 
tional, as  held  in  the  Moores  Case,  nor  that 
the  appointees  of  the  mayor  under  the  ordi- 
nance enacted  by  the  city  council  who  ar& 
holding  under  a  different  tenure,  m^ely  be- 
cause they  are  successors  of  the  turtles  to 
the  original  litigation,  can  Invoke  the  doc- 
trine against  the  appointees  of  the  Qovemor, 
who  are  likewise  holding  for  a  diff»wt  term 
from  that  taiTolved  in  the  prior  litigation." 

Numerous  authorities  have  been  dted  to 
show  tbat  there  la  privit?  between  the  offi- 
cers now  serving  and  their  predecessors  la 
office.  An  examination  of  those  cases  dis- 
closes the  fact  that  In  every  one  of  them  the 
matter  Involved  had  reference^  directly  or 
Indirectly,  to  the  rights,  powers  and  obliga- 
tions of  officers,  as  such,  in  the  discharge  of 
official  and  pubU{  duties.  They  all  involved- 
either  a  question  of  taxation,  property  rights, 
or  the  l^lity  of  some  official  act,  adjudicat- 
ed by  a  former  decision  in  favor  of  or  against 
a  predecessor  In  office.  Those  decisions  sim- 
ply determined  the  manner  or  method  of 
discharging  official  .functions,  or  determined 
the  question  of  the  duty,  liability  or  obliga- 
tion resting  on  an  Imcumbent  in  an  office  by 
reason  of  his  official  character.  This  Is 
an  absolutely  different  matter  from  the  ques- 
tion of  title  to  office,  the  thing  determined 
in  the  Lawson  Case,  and  the  thing  for  consid- 
eration here.  Obviously  a  Judgment  against 
a  public  officer,  as  such,  relating  to  a  public 
right,  duty,  power,  liability  or  obligation, 
attaching  to  the  office,  binds  bis  successor, 
who,  so  far  as  he  is  affected  by  such  deter-  * 
minatlon,  is  properly  regarded  as  In  privity 
with  bis  predecessors,  deriving  authority 
from  the  same  source.  In  the  case  here  the 
rights  of  the  respondents  are  to  be  deter- 
mined, uncontrolled  by  the  Judgment  in  the 
Lawson  Case,  because  the  subjectmatter  la- 
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TolTcd  Is  not  the  same,  nor  are  the  parties 
the  same;  nor  in  respect  to  the  matter  there 
litigated  can  these  respondents,  in  any  sense, 
be  said  to  be  in  privity  with  tbelr  predeces- 
sors, vho  held  under  a  different  election  and 
for  a  dItFerent  term. 

We  have  no  dispute  irlth  counsel  as  to  the 
correctness  of  the  law  announced  In  the  au- 
thorities cited  on  the  question  of  res  judicata. 
The  whole  question  is  begged  by  the  assump- 
tion of  privity  of  title  between  these  respond- 
ents and  the  relators  in  the  Lawson  Case. 
Were  there  such  privity,  that  would  be  an 
end  to  this  litigation,  but  no  privity  In  title 
exists  between  the  parties,  who  are  affected, 
and  it  is  therefore  plain  that  this  is  not  a 
case  for  the  application  of  tbe  prlndple  of 
res  Judicata.  * 

[81  Most  vigorous  and  exhaustive  argn- 
ment,  highly  Instructive  and  persuasive  in 
character.  Is  urged  for  the  application  to  the 
reasoning  and  conclusions  in  the  Johnson 
Case  of  the  doctrine  of  stare  decisis.  We  are 
Dot  unmindful  of  tbe  importance  of  this  val- 
uable and  salutary  principle,  recognized  In 
every  land  whose  Jurlsprud^ce,  like  our 
own,  rests  largely  upon  precedent  General- 
ly courts  will  adhere  to  a  former  decision, 
though  found  to  be  erroneous,  where  acquies- 
ced In  for  a  long  time,  and  especially  if  it 
lias  become  a  rule  of  property.  However, 
where  vital  public  rights  are  Involved,  and 
a  decision  regarding  them  Is  to  have  a  direct 
and  permanent  influence.  It  becomes  not  only 
the  right,  but  the  duty  of  a  court  to  fully 
and,  carefully  reconsider  those  questions  and 
permit  no  previous  6rror  to  continue  if  it 
can  be  corrected.  The  rule  of  stare  decisis 
rests  upon  the  ground  of  public  policy,  and 
manifestly  it  would  he  grievous  error  to  ap- 
ply it  where  such  application  would  result 
in  more  barm  than  good.  While  no  mere 
doubt  In  the  mind  of  the  court,  as  to  the 
Soundness  of  a  previous  rule,  will  either  re- 
quire or  permit  of  Its  review,  it  Is  equally 
clear  that,  if  such  decision  is  radically  un- 
sound, and  serves  no  useful  or  wholesome 
purpose,  but  results  only  in  great  and  need- 
less hardship,  not  contemplated  by  law,  and 
where  no  serious  results  are  likely  to  follow 
Its  reversal,  then  the  rule  of  stare  decisis 
does  not,  and  should  not  be  permitted  to, 
interfere  to  prevent  a  reconsideration  of  tbe 
principle  Involved,  or  with  a  reversal  of  a 
doctrine  formerly  announced.  Of  tbe  power 
of  this  court  to  overrule  a  previous  decision, 
and  of  Its  right  and  duty  to  do  so  on  proper 
occasion,  there  Is  no  question. 

In  tbe  case  of  Colorado  Seminary  v.  Board 
of  County  Commissioners  of  Arapahoe  Coun- 
ty et  al.,  reported  In  30  Colo.  507,  71  Pac. 
410,  opinion  by  Ctilef  Justice  Campbell,  this 
conrt  speaking  to  the  point  now  under  con- 
sideration, said: 

"This  court  has  gone  possibly  as  far  as 
any  appellate  tribunal  in  maintaining  the 
maxim  stare  decisis.  The  rule,  however,  is 
not  Inflexible*  and  the  maxim  should  not  be 


allowed  to  stand  as  an  absolute  bar  in  the 
way  of  a  re-examinatlon  of  legal  questions 
previously  decided  by  the  same  court,  If  im- 
properly determined,  and  particularly  where 
tbe  decision  reviewed  has  not  passed  Into  a 
settled  rule  of  property.  This  Is  well  illus- 
trated In  Calhoun  G.  M.  Co.  v.  Ajax  G.  M. 
Co.,  27  Colo.  1  159  Pac.  607,  5tf  L.  R.  A.  209, 
83  Am.  St.  Rep.  17],  wherein  this  court  over- 
ruled one  of  Its  former  decisions  upon  an  im- 
portant question  of  mining  law  announced 
fourteen  years  betore  and  repeatedly  reaf- 
Armed." 

In  Calhoun  G.  M.  Co.  v.  Ajax  G.  M.  Co., 
supra,  this  court,  speaking  through  Mr.  Jus- 
tice Gabbert,  to  a  like  question,  said: 

"It  i?  contended  by  counsel  for  appellee 
that  tbe  ruling  In  Branagan  v.  Dul}iney  [8 
Colo.  408,  8  Pac.  669]  and  cases  following  It, 
Is  wrong  and  that  this  question  should  now 
be  reconsidered.  In  opposition  to  a  recon- 
sideration of  the  rights  of  cross  lode  claim- 
ants, as  declared  by  those  cases,  it  is  urged 
that  the  doctrine  of  stare  decisis  applies,  and 
even  if  wrong,  should  not  now  be  disturbed, 
because  the  rule  therein  announced  has  been 
established  for  such  great  length  of  time  as 
to  become  a  settled  rule  of  property  in  this 
state.  We  are  aware  of  the  gravity  of  re- 
versing a  long  established  precedent,  and 
realize  that  it  should  not  l>e  disturbed  except 
for  tbe  most  cogent  reasons;  that  tbe  people 
of  this  commonwealth  have  a  right  to  pre- 
sume that  when  a  question  has  been  once 
settled  by  this  court  that  its  decision  la  cor- 
rect and  that  all  may  rely  upon  it.  We  un- 
derstand, generally,  that  when  a  decision  has 
established  a  settled  rule  of  property,  upon 
which  rights  are  predicted  (and  especially 
those  relating  to  real  estate),  the  law  will  he 
adhered  to  by  the  court  announcing  It,  and 
those  bound  to  follow  its  adjudications,  even 
if  erroneous  (Black  on  Interpretation  of 
Laws,  162),  but  this  rule  la  not  inflexible. 
Courts  are  not  bound  to  perpetuate  errors 
merely  upon  tbe  ground  that  a  previous  er- 
roneous decision  has  been  rendered  on  a  giv- 
en question.  If  It  Is  wrong,  It  should  not 
be  continued,  unless  It  has  been  so  long  the 
rule  of  action,  and  relied  upon  to  such  an  ex- 
tent, that  greater  Injustice  and  Injury  will 
result  by  a  reversal,  though  wrong,  than  to 
observe  and  follow  it  Black  on  Interpreta- 
tion of  Laws,  supra ;  Sutherland's  Stat  Con- 
str.  316;  Boon  v.  Bowers,  30  Miss.  246  [64 
Am.  Dec.  159]." 

These  two  cases,  in  and  of  themselves 
alone,  fumlsb  abundant  and  conclusive  au- 
thority upon  this  question.  But  upon  the 
general  proposition  that  appellate  courts 
have  the  undoubted  right  to  overrule  former 
decisions,  and  should  do  so  when  they  become 
convinced  that  such  decisions  are  erroneous 
and  work  harmful  results,  there  is  a  host  of 
authorities.  One  of  the  leading  cases  to  this 
proposition  is  that  of  Ellison  v.  Georgia  Rail- 
road Co.,  reported  in  87  Ga.  691,  13  S.  E.  809. 
where  Chief  Justice  Bleckley,  In  a  most 
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unique  and  highly  original  opinion,  bad  tbla 
to  Bay,  all  of  which  Is  particularly  applica- 
ble to  the  case  at  bar: 

"Some  courts  live  by  correcting  the  errors 
of  others  and  adhering  to  their  own.  On 
these  terms  courts  of  final  review  hold  their 
existence,  or  those  of  them  which  are  strict- 
ly and  exclusively  courts  of  review,  without 
any  orlglaal  Jurisdiction,  and  witb  no  direct 
function  but  to  find  fault  or  see  that  none 
can  be  found.  With  these  exalted  tribunals, 
who  live  only  to  Judge  the  Judgra,  the  rule  of 
stare  decisis  Is  not  only  a  canon  of  public 
good,  but  a  law  of  self-preservation.  At  the 
peril  of  their  lives  they  must  discover  error 
abroad  and  be  discreetly  blind  to  Its  commis- 
sion at  borne.  Were  they  as  ready  to  correct 
tbemselves  as  others,  they  could  no  longer 
speak  as  al^solute  oracles  of  legal  truth;  the 
reason  for  tbelr  existence  would  disappear, 
and  their  destruction  would  speedily  super- 
vene. Nevertheless,  without  serious  detri- 
ment to  the  public  or  peril  to  themselves, 
they  can  and  do  admit  now  and  then,  with 
cautious  reserve,  that  they  have  mnde  a  mis- 
take. Their  rigid  dogma  of  infallibility  al- 
lows of  this  much  relaxation  in  favor  of 
truth  unwittingly  forsaken.  Indeed,  rever- 
sion to  truth  in  some  rare  Instances  is  high- 
ly necessary  to  their  permanent  well-being. 
Though  it  Is  a  temporary  degradation  from 
the  type  of  Judicial  perfection,  it  has  to  be 
endured  to  keep  the  type  Itself  respectable. 
Minor  errors,  even  If  quite  obvious,  or  im- 
portant errors  If  tbelr  existence  be  fairly 
doubtful,  may  be  adhered  to  and  repeated  In- 
definitely; but  the  only  treatment  for  a  great 
and  glaring  error  affecting  the  current  ad- 
ministration of  jnstice  in  all  courts  of  origi- 
nal Jurisdiction,  Is  to  correct  It  When  an 
error  of  this  magnitude  and  which  moves  In 
BO  wide  an  orbit  competes  witb  truth  in  the 
struggle  for  existence,  the  maxim  for  a  su- 
preme court,  supreme  In  the  majesty  of  duty 
as  well  as  in  the  majesty  of  power,  Is  not 
stare  decisis,  but  flat  Justltia,  ruat  coplum." 

In  the  case  of  Barden  v.  Northern  Pacific 
Railroad  Company,  154  U.  8.  28S,  14  Sup. 
Ct  1030,  38  U  Ed.  992,  the  Supreme  Court 
of  the  United  States,  speaking  through  Mr. 
Justice  Field,  upon  this  subject,  said : 

"It  is  more  important  that  the  court  should 
be  right  upon  later  and  more  elaborate  con- 
sideration of  the  cases  than  consistent  witb 
previous  declarations.  Those  doctrines  only 
will  eventually  stand  which  bear  the  strictest 
examination  and  the  test  of  experience." 

To  the  same  point  we  refer  to  these  ad- 
ditional authorities:  Aliardt  v.  People,  107 
111.  501,  64  N.  E.  533;  Board  of  Commission- 
ers of  .Tackson  County  v.  State,  155  Ind.  604, 
58  N.  E.  1037 ;  Pollock  v.  Farmers',  etc.,  Co., 
158  U.  S.  601,  16  Sup.  Ct  912,  39  L.  Ed. 
1108;  Paul  et  al.  v.  Davis,  100  Ind.  422;  Eel- 
ley  V.  Rhoads,  7  Wyo.  237,  51  Pac.  B93.  39  L. 
R.  A.  694,  75  Am.  St  Rep.  904;  Becker  v. 
Superior  Court,  151  Cal.  313,  90  Pac.  689; 
Law  T.  Smith,  84  Utah,  304,  OS  Pac.  300; 


Pratt  V.  Breckinridge,  112  Ky.  1,  66  S.  W. 
136,  66  S.  W.  405;  Robinson,  Treasurer,  v. 
Schenck,  102  Ind.  307. 1  N.  E.  698;  McCoUum 
V.  McConaughy,  141  Iowa,  172,  119  N.  W. 
539  ;  26  A.  &  E.  Eucy.  Law.  p.  184,  and  au- 
thorities there  cited. 

With  the  foregoing  suggestions  in  mind, 
the  question  is  whether,  under  the  authori- 
ties relating  to  the  doctrine  of  stare  decisis 
and  its  application,  this  is  a  proper  case  for 
the  employment  of  that  rule.  If  the  decision 
In  the  Johnson  Case  is  right  in  principle  It 
ought  to  stand;  but  plainly  if  it  is  wrong-  in 
principle  it  should  be  overruled,  since  It  In- 
volves public  questions  of  the  highest  Import, 
having  to  do  with  governmental  matters, 
touching  efficiency  and  economy  of  adminis- 
tration and  directly  affecting  the  general  wel- 
fare of  the  people  of  the  city  and  county  of 
Denver,  and  Indirectly  of  the  entire  state. 
It  Involves  the  construction  of  a  constitution- 
al provision  which  provides  a  form  of  gov- 
ernment for  the  people  of  that  section,  not 
only  for  to-day,  but  It  may  be  permanently. 
It  is  a  question  of  such  vital  moment  that 
its  importance  can  be  neither  overstated  nor 
fully  realized.  The  people  of  the  whole  state, 
by  constitutional  provision,  so  clear,  so  plain, 
so  certain  that  It  interprets  Itself,  have  pro- 
vided that  the  duties  In  that  territory,  relat- 
ing both  to  local  affairs  and  governmental 
matters  of  state  and  county  concern,  shall  be 
performed  by  a  single  set  of  officers  who  are 
to  discharge  double  duties.  This  courC  in 
the  Johnson  Case,  has  declared  that  the  wlU 
of  the  people,  thus  expressed,  shall  not  be  car- 
ried out  and  that  the  constitutional  mandate 
so  providing  may  not  he  enforced.  In  other 
words,  by  that  decision,  the  people  are  told 
that  the  policy  declared  is  one  which  will 
not  be  recognized,  and  which  the  court  will 
not  allow  to  become  effective,  and  thus  the 
expressed  will  of  the  people  has  been  ignored, 
set  aside  and  denied  recognition.  It  is  said 
by  that  decision  that  the  people  will  not  be 
permitted  to  take  the  step  purposed,  although 
it  has  been  held  by  this  court  In  other  cases 
that  the  adoption  of  article  20  was  a  valid 
exercise  of  the  power  of  the  people  to  amend 
Its  Constitution  as  It  sees  fit.  and  that  such 
amendment  Is  not  In  conflict  with  any  federal 
provision.  The  argument  In  the  Johnson 
Case  for  declining  to  make  effective  section 
2  of  article  20,  which  In  itself  provides  Cor 
perfectly  legitimate  and  lawful  acts,  la  that 
Its  enforcemrat  Is  likely  to  be  construed  by 
the  people  into  a  permission  to  them  to  take 
unlawful  and  Improper  steps,  at  some  future 
time,  that  Is,  go  beyond  the  grant  of  power 
found  in  the  article.  It  Is  not  the  function 
of  this  court  to  declare  noneffective  a  clear 
provision  of  the  Constitution,  because  of  the 
possibility  that  the  people  of  the  city  and 
county  of  Denver  may  undertake  to  do  some 
unauthorized  act  thereunder,  of  a  purely  im- 
aginary, remote  and  speculative  character.  A 
decision  so  founded  is  of  necessity  unsound 
in  principle,  for  the  fair,  Just  and  reasonable 
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PKsamiiUon  la  that  tbe  people  iriU  noder- 
take  DO  mcta  tblng,  bat  if  ttiey  do,  tta  means 
for  adeqnate  protection  and  complete  cor- 
rection ate  Immediate  at  hand. 

It  la  unnecessary  for  this  court  to  say,  to 
escape  the  application  of  the  doctrine  of 
■tare  decisis,  that  the  decision  In  the  Johnson 
Case  is  ohTlously,  palpably  and  manifestly- 
wrong;  snch  bald  statements  add  nothing 
to  the  fact.  In  the  discussion  as  to  the  cor- 
rectness of  the  reasoning  of  the  Johnson 
Case,  It  has,  we  think,  been  demonstrated 
that  npon  no  theory  can  It  be  npheld.  It  is 
distinctively  and  fundamentally  wrong  In 
that  it  declines  to  recognize  as  effective  and 
In  operation  a  provision  of  the  atate  Con- 
stitution, about  the  propriety  and  meaning  of 
wblch  there  is  no  room  for  two  opinions,  and 
thus  the  court  In  that  case,  by  the  strength 
of  Judicial  power,  excludes  that  provision, 
although  it  bespeaks  a  policy  approved  and 
adopted  by  the  whole  people,  whose  exclusive 
and  sovereign  rights  and  prerogatives,  In  that 
behalf,  are  thereby  abrogated  and  thrust 
aside  as  If  mythical  and  unreal. 

There  Is  absolutely  nothing  in  the  situation 
bere  which  persuasively  appeals  to  the  court 
for  the  application  of  the  doctrine  of  stare 
dedsla.  No  rule  of  property  has  been  estab- 
lished by  the  decision  in  the  Johnson  Case, 
and  no  right  of  any  one  is  affected  by  Its  re- 
versal, except  possibly  the  mere  opportunity, 
not  a  property  right,  to  hold  comparatively 
nnlmportant  public  officers  for  a  narrowly 
limited  space  of  time.  On  the  other  hand  the 
reasons  are  many,  and  controlling,  why  the 
oonrt  should  decline  its  aniUcation.  The  rea- 
sons urged  for  the  eonduslonfl  In  the  Johnson 
Case,  which  are  made  applicable  In  all  of 
the  connt7  officers'  cases,  are  plainly  shown 
to  be  without  merit.  The  Judgments  rend»- 
ed  npon  that  reasoning  are  wrong,  with  ref- 
errace  to  the  enforcement  of  a  ftmdamental 
law,  permanent^  affecting  Important  gov- 
«nmental  questions.  If  the  constitutional 
provision  now  under  review  may  not  be  made 
effective,  to  accomplish  tlie  results  and  pur- 
poses manifestly  Intended,  then  It  may  wtfl 
be  doubted  whether  such  results  and  pur- 
poses can  ever  be  obtained  by  any  method  at 
alL  This  indicates,  In  a  measure  at  least, 
bow  far  reaching  and  how  permanent  in  Its 
evU  effect  the  result  In  the  Johnson  Case 
nuy  prove  If  permitted  to  stand.  Article  20 
Is  partially  In  force  in  the  city  and  connty 
of  Denver,  and  has  been  since  Its  adoption. 
As  to  one  of  Its  most  Important  features  It 
Is  not  In  force,  and  out  of  this  situation 
grows  a  otmfllct  of  interests,  and  a  confnslon 
of  public  duties  and  functions,  resulting  in  a 
Isme  and  feeble  government,  administered 
after  a  most  e:q;>en8lve^  ineffident  and  defec- 
tive plan,  InharmOniouB  and  unprecedented. 
Tbis  most  unfortunate  and  distressing  state 
of  affairs,  80  hurtful  in  matters  of  great  pub- 
lic concern,  may  be  wholly  relieved  by  simply 
holding  *8ecftlon  2  of  article  20  In  force  and 


effect  In  Its  Int^lty.  according  to  its  plain 
meaning. 

Much  has  beoi  said  in  argument  concern- 
ing the  disturbance  in  public  afCalrs  likely  to 
attend  the  overruling  of  the  Johnson  Case. 
The  utmost  fear  and  anxiety  have  been  ex- 
pressed for  the  future  well-being  of  the  peo- 
ple of  the  terrlto^  directly  involved,  and 
direst  forebodings  are  freely  Indulged,  should 
Its  overthrow  become  an  accomplished  fiict 
Experl^ce  and,  observation  establish  that 
frequently,  In  human  affairs,  more  eager  so- 
licitude comes  from,  and  ke«ier  anxiety  is 
occasioned  by,  the  fear  of  anticipated  events 
that  never  occur,  than  from  those  which  ac- 
tually do  take  place.  Should  the  difficulties 
suggested,  or  any  of  them,  take  tangible 
shape  and  be  presented  for  Judl<dal  adjust- 
ment, they  simply  must  be  met  and  disposed 
of  as  they  appear.  For  the  present  at  least 
It  Is  entirely  sufficient  to  know  and  declare 
that  the  plain  duty  now  confronts  us  of  giv- 
ing force  to  a  clear  and  positive  constitution- 
al mandate,  according  to  Its  undoubted  mean- 
ing, In  conformity  with  the  intent  and  pur- 
pose of  the  whole  people  of  the  state,  as 
thereby  expressed,  to  the  effect  that  tbere 
shall  be  In  the  city  and  connty  of  Denver  a 
consolidated  government  in  fact,  and  that 
one  set  of  officers  shall  discharge  double  du- 
ties therein,  at  one  and  the  same  time,  includ- 
ing those  which  pertain  to  matters  purely  lo- 
cal, as  well  as  those  which  have  to  do  with 
governmental  affairs  of  state  and  county. 

We  conclude,  therefore,  that  the  reasoning 
In  the  Johnson  Case  ought.not  to  stand.  The 
Judgment  there  entered  is  the  law  of  the  case, 
it  remains  undisturbed  and  Is  binding  upon 
the  parties  thereto.  We  further  conclude 
that  In  the  city  and  county  of  Denver  there 
are  no  county  offlcee  and  can  be  no  connty 
officers,  purely  as  such,  and  that  the  respond- 
ents are  exercising  the  duties  and  functions 
of  the  pretended  office  of  county  commission- 
er, without  warrant  of  authority  <tf  constl- 
tutional  or  legislative  law. 

It  Is,  therefore,  considered  and  adjudged 
that  the  respondents,  George  D.  Curtice, 
Samuel  D.  C.  Hays.  Thomas  Henry,  John  O. 
Prinzing  and  WllUam  P.  Quarterman,  are, 
and  each  of  them  Is.  guilty  of  unlawfully  In- 
truding into  the  pretended  office  of  county 
commissioner,  in  and  for  the  municipality 
known  as  the  city  and  county  of  Denver. 
Colo.;  that  said  respondents  are,  and  each 
of  them  Is,  guilty  of  unlawfully  exercising 
and  attempting  to  exercise  the  supposed 
functions  and  duties  incident  to  said  pretend- 
ed office;  that  said  responitents  are,  and  each 
of  them  be,  and  hereby  is,  ousted  and  ex- 
cluded from  said  pret^ded  office,  and  from 
exercising  or  attemptli^  to  exercise  the 
claimed  and  supposed  functions  and  duties 
Inddwt  thereto;  and  that  th^  pay  the  costs 
of  this  proceeding. 

HILL,  J.  (concurring  specially).  It  had 
not  been  my  intratlon  to  give  a  written  ex- 
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preBslon  of  m7  Tlewa  upon  tbe  very  Im- 
portant queatlona  under  consideration,  but 
almply  to  concur  in  tlie  ultimate  conclusions 
reached  in  tlie  opinion  of  Mr.  Justice  BAII/- 
EY,  boldlng  that  article  20,  in  its  entirety. 
Is  a  part  of  the  Constitution  as  announced 
by  tlie  late  Chief  Justice  Steele  in  tbe  case 
of  People  T.  Sours,  31  Colo.  368.  74  Pac  107, 
102  Am.  St  Rep.  34. 

I  am  unable  to  appreciate  or  conceive 
wherein  the  people  In  tbeir  sovereign  capacity 
have  not  the  right  to  say  that  the  power 
may  be  vested  in  the  people  of  the  city  and 
county  of  Denver  to  designate  tbe  persons 
who  shall  perform  the  duties  pertinent  to 
certain  local  comity  offices,  or  wherein  this 
creates  an  unrepubllcan  form  of  government. 
If  this  cannot  be  done,  I  think  the  main 
objects  and  puri>oses  for  which  article  20 
was  enacted  are  without  meaning  and  tbe 
whole  amendment  becomes  a  farce.  But,  as 
I  view  It,  It  is  possible  and  proper  to  dis- 
criminate between  a  duty  fixed  by  a  general 
law  and  the  local  agency  by  which  that  fixed 
du^  must  be  performed,  and,  in  this  respect, 
when  applied  to  these  local  offices,  In  my 
opinion,  the  Johnson  Case  and  the  other 
cases  following  it  are  not  only  in  conflict 
with  the  Sours  Case,  supra,  and  those  follow- 
ing it,  but  are  also  radically  wrong  In  their 
reasonings,  which  I  think  are  based  upon  a 
false  premise  or  structure,  wherein  it  Is  as- 
sumed that  certain  things  exist  and  that 
certain  conclusions  lead,  irresistibly,  to  other 
conclusions,  when  the  other  conclusions  are 
not  properly  deduclble  therefrom.  In  this 
connection  it  could  be  suggested  that  the 
Sours  Case  says  this  article  is  valid;  other 
cases  following  approve  the  Sours  Case,  and 
In  addition,  say  that  this  court  should  apply 
the  meaning  to  It  Intended  by  the  L^lslature 
consistent  with  the  language  used.  Then 
comes  the  Johnson  Case,  which  says,  while 
it  Is  true  ,  we  did  say  in  the  Sonrs  Case  It 
is,  yet  it  is  not.  That  this  conflict  in  former 
opinions  is  apparent  to  my  mind  la  not  de- 
batable. However,  It  is  not  my  purpose  to 
enter  uiton  a  discussion  of  these  que^^tions, 
as  I  am  perfectly  content  to  rest  my  ultimate 
conclusions  upon  the  dissenting  opinions  by 
the  late  Chief  Justice  Steele  and  Mr.  Justice 
Gnnter  in  the  former  cases,  and  the  majority 
opinion  In  this  case.  The  object  of  these  ex- 
pressions is  to  take  issue  with  the  Interpreta- 
tion placed  upon  and  the  effect  to  be  given 
tbe  opinion  of  the  writer  in  the  case  of  Coun- 
ty Couimlfltdoners  v.  Lunney,  46  Colo.  403. 
104  Pac.  045,  as  given  it  by  the  present  Chief 
Justice  in  his  able  dlfit>entlng  opinion  In  this 
cafe,  wherein  he  contends  that  the  Johnson 
Case  has  become  a  rule  of  property  in  this 
state,  and  wherein  he  says:  "Perhaps  the 
most  consi>iciiou3  Instance  where  the  doctrine 
of  the  Johnson  Case  vrss  enforced  as  a  rule 
of  property  is  to  be  found  in  County  Com- 
missioners V,  Lunney,  46  Colo.  403  [104  Pnc. 
9451.  The  opinion  was  written  by  Mr.  Jnstioe 
Hill,  who  concurs  in  the  majority  opinion  In 


the  ease  at  bar."  Referring  to  the  facts  per- 
tainlng  to  the  Lnnn^  Case  as  affected  by  the 
Johnson  Case,  among  other  things,  he  further 
says:  "When  tbe  regularly  elected  board  of 
county  oommtesloners,  which  was  let  into 
office  as  the  result  of  that  decision,  took 
their  seats,  they  reconsidered  Lunney's  claim 
-and  disallowed  it.  On  appeal  to  the  district 
court  the  board's  action  was  overruled ;  but, 
on  error,  this  court  reversed  the  ruling,  and 
held,  under  the  doctrine  of  the  Johnson  Case 
and  the  other  county  officers'  cases  alluded 
to,  that  the  new  board  was  the  legally  elect- 
ed and  constitutional  board  of  county  com- 
missioners, and  had  the  right  to  disapprove 
and  nullify  the  previous  action  of  the  super- 
visora.  Our  Judgment  could  not  have  been 
as  it  was  unless  the  Johnson  Case  was  fol- 
lowed. That  It  was  again  enforced  in  tbe 
Lunney  Case  as  a  rule  of  property  is  too 
plain  for  argument  If  the  decision  of  the 
nmjority  in  the  case  at  bar  Is  right,  the  de- 
cision In  the  Lunney  Case  was  wrong.  Mr. 
Lunney  has  lost  bis  claim  of  over  $30,000, 
whereas,  if  the  new  doctrine  of  the  present 
ease  had  been  enforced,  Mr.  Lunney  would 
hare  got  his  money."  The  opinion  in  tbe 
Lunney  Case  will  disclose  that  the  de  Jure 
board  (as  decided  in  the  case  of  People  ex 
rel.  V.  Stoddard,  34  Colo.  200,  86  Pac.  251) 
only  reconsidered  the  actions  of  the  former 
board  In  allowing  these  claims  pending  an 
Investigation  and  report  therein  called  for, 
and  tliat  the  matter  was  referred  to  the 
county  attorney  for  the  purpose  of  investiga- 
tion and  report  in  the  interrat  of  the  tax- 
payers. This  was  the  condition  of  matters 
when  Mr.  Lunney  brought  his  suit,  which 
was  for  the  purpose  of  compelling  the  county 
commissioners,  by  mandamus,  to  Issue  to  him 
w^arrants  for  the  amount  of  his  claims  as 
previously  allowed  him  by  the  former  board. 
This  court  in  that  opinion  held  that  where 
the  bills  showed  upon  their  face  they  were 
not  In  compliance  with  the  statute,  under 
such  circumstances  the  new  board  had  tbe 
right  to  mwnslder  for  the  purposes  of  in- 
vestigation. We  did  not  hold  that,  were  tbe 
same  circumstances  presented  concerning 
such  bills,  and  had  the  original  board  at- 
tempted a  reconsideration  for  the  same  pur- 
pose, they  could  not  have  done  so;  nor 
did  we  hold  that  had  any  succeeding  board, 
within  the  time  limit  that  these  matters 
had  transpired,  attempted  It  th^  could  not 
have  done  so,  or  that  a  citlitra  could  not  bave 
llkewliie  prevented  payment  of  the  illegal 
amounts.  None  of  these  questions  was  be- 
fore us;  neither  was  the  question  of  the 
soundness  of  the  opinion  in  the  Johnson 
Case  raised,  considered,  dlscnssed,  or  de- 
cided in  the  Lunney  Case. 

I  am  unable  to  appreciate  wbereln  the 
opinion  in  the  Lunney  Case,  by  Its  recogni- 
tion of  the  existence  of  the  Johnson  Case^ 
and  the  results  thereunder.  In  any  manner 
establishes  a  rule  of  property,  Qven  against 
Mr.  Lunney,  when  It  did  not  cause  a  loss  to 
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him  of  one  dollar,  nor  even  one  cent,  to 
which  he  was  lawfully  entitled.  At  page 
423  of  46  Colo.,  at  page  951  of  104  Fac.  in 
the  Ltmney  opinion,  It  Is  so  shown  In  the 
following  language:  "This  action,  upon  tJie 
part  of  the  hoard,  did  not  defeat  any  rights 
of  the  defendant  In  error,  and  was  not  a  re- 
fusal to  pay  any  proper  claim  due  him  by 
tbfc  county.  It  was  his  privilege  then,  as  It 
1b  dow,  to  have  presented  to  the  regular 
board  his  bills  properly  itemized  In  compll- 
ance  with  the  statute,  and  In  case  they  were 
or  are  disallowed  he  has  his  right  to  appeal 
therefrom."  Under  this  decision,  as  a  mat- 
ter of  law,  Mr.  Lunney  was  entitled  to  re- 
cover the  greater  portion  of  his  claim,  and, 
while  It  is  not  a  matter  of  record  here,  yet 
I  bare  every  reason  to  believe  that  it  was 
Bo  adjusted  with  him.  It  was  further  held 
In  the  Lunney  Case  that  the  board  of  super- 
TlBors,  as  well  as  the  trial  court,  had  mis- 
conceived the  proper  construction  of  the 
Btatnte  under  which  Mr.  Lunney  was  em- 
ployed and  upon  wblcti  the  right  and  the 
amount  of  his  recovery  depended.  These 
were  the  only  issues  pertaining  to  his  claim 
and  the  main  question  presented  in  his  case. 
The  recognition  of  the  Johnson  Case  was 
only  an  Incident  In  connection  with  the  vari- 
ous stages  of  the  history  of  tbe  Lunney  con- 
tention and  litigation.  It  was  a  recognition 
which  had  to  he  accepted  for  the  reason  that 
It  referred  to  matters  which  had  taken  place 
under  it  in  the  past,  and  It  was  proper  and 
tight  for  a  department  of  this  court  to  accept 
Its  existence  and  adhere  to  Its  results  until 
it  was  properly  challenged,  presented,  and 
overmled  by  a  constitutional  majority  of  the 
entire  court-  In  recognizing  the  existence 
of  the  facts  and  results  brought  about  by 
the  Johnson  Case  and  the  county  officers' 
cases  I  take  issue  with  tbe  Chief  Justice 
that  it  established  a  rule  of  property  per- 
taining to  Mr.  Lunney  in  his  case,  or  to  any 
one  else  in  any  other  case,  or  that  it  in  any 
manner  tended  to  cause  a  loss  to  him  of  any 
amount,  to  which  he  was  entitled  under  the 
law  as  it  exists  and  as  I  think  was  properly 
construed  by  this  court 

I  also  take  Issue  with  the  position  of  the 
Chief  Justice  wherein  be  says:  "If  the  de- 
cision of  the  majority  in  the  case  at  bar  Is 
right,  the  decision  in  the  Lunney  Case  was 
wroi^."  As  I  view  It,  If  the  Lunney  Case 
was  yet  to  be  decided  after  the  opinion  in 
this  case  becomes  final,  the  result  could  not 
be  different  than  it  was,  for  the  reason  that 
under  the  Johnson  Case  and  the  other  county 
officers'  cases  following  a  change  was  made 
in  the  personnel  of  the  parties  to  perform  the 
duties  of  these  offices,  and,  whether  the  rea- 
sonings which  made  these  changes  were 
■oond  or  otherwise,  they  were  the  final  de- 
cisions In  those  cases  and  conclusive  as  to 
tbe  Individuals  affected,  but  the  official  acts 
of  all  were  binding  either  as  the  de  facto  or 
de  Jnre  hoards  during  the  periods  they  per- 
formed tbe  duties  thereof,  and  It  was  neces- 
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sary  In  the  Lunney  Case  to  take  into  con- 
sideration these  facts  and  these  changed  con- 
ditions as  they  actually  existed  and  bad  been 
brought  about  by  the  result  of  these  deci- 
sions; hut,  if  the  Lunney  Case  was  yet  to 
be  decided,  it  would  likewise  be  necessary  to 
take  into  consideration  the  same  etate  of 
facts  as  was  shown'to  exist  at  that  time,  as 
those  facts  would  not,  and  could  not,  be 
different  than  they  then  were  even  after  the 
decision  In  this  case  becomes  final. 

CAMPBELLS  G.  J.  (dissenting).  1,  In  con- 
cluding to  take  original  jurisdiction  of  this 
proceeding,  this  court  has  departed  fronj  its 
established  practice  repeatedly  announced  In 
many  cases.  The  majority  opinion  is  silent 
upon  tbe  subject,  and  offers  no  reason  for  the 
unprecedented  action.  What  are  we  solicited 
to  do?  The  learned  Attorney  General  who 
appears  as  relator  says  that  in  some  of  its 
previous  decisions,  not  citing  them,  this  court 
has  not  permitted  the  people  of  Denver  fully 
to  realize  all  the  purposes  which  article  20  of 
our  Constitution  was  Intended  to  accomplish, 
and  that  leading  commercial  bodies  and  kin- 
dred organizations  are  under  the  conviction 
that  such  decisions  were  erroneously  made, 
and  that  reconsideration  thereof  should  now 
he  had  to  the  end  that  but  one  set  olBofflcers, 
Instead  of  two,  may  be  installed  in  the  new 
public  organization  which  article  20  created, 
and  that  greater  economy  of  administration 
and  more  satisfactory  results  may  be  at- 
tained than  under  the  existing  regime.  Tbe 
names  of  these  dissatisfied  bodies  are  not 
furnished,  but  apparently  their  arguments 
were  sufficiently  cogent  to  induce  the  desired 
action,  and  it  seems  that,  though  the  petition 
does  not  reveal  their  identity,  the  appeal 
to  their  discretion  has  led  the  majority  of  the 
court  to  comply  with  the  request  The  court 
has  thereby  committed  Itself  to  an  assump- 
tion of  a  jurisdiction  which,  even  In  the  prop- 
er class  of  cases,  is  sparingly  exercised,  and 
should  be  asserted  only  when  the  question 
presented  for  determination  Is  publici  juris — 
one  affecting  the  people  of  the  entire  state — 
and  never  where  only  a  city  or  county  is  In- 
terested. Up  to  the  present  writing  this  tri- 
bunal Is  still  the  Supreme  Court  of  the  entire 
state  of  Colorado,  not  merely  of  one  part,  and 
In  exercising  its  x>rlglnal  jurisdiction  should 
confine  itself  to  questions  that  affect  the 
whole  body  of  our  people.  The  crowded  con- 
dition of  our  docket  calls  for  our  diligent  at- 
tention in  dlBpoalng  of  delayed  causes  on 
review,  which  is  our  first  duty,  since  this 
court  was  constituted  primarily  to  review 
Judgments  of  inferior  tribunals.  This  circum- 
stance of  Itself  forbids  the  exercise  of  our  ex- 
traordinary, prerogative,  original  Jurisdiction, 
particularly  where,  as  here,  we  are  asked  to 
reconsider  a  question  thoroughly  argued  and 
decided  by  this  court  in  a  closely  contested 
real  cause,  which  has  been  followed  in  at  least 
twenty  other  cases.  It  Is  no  reflection  upon 
tbe  charade  or  respectability  of  these  dls- 
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tlngulsbed  bodies  to  say  that  they  might  not 
have  fully  apprehended  the  nature  of  their 
request,  or  accurately  measured  the  compli- 
cations that  will  Inevitably  ensue  If  It  be  fa- 
vorably considered.  If  hereafter  the  Anti- 
Saloon  League  of  Fountain  should  petition 
this  court  to  reconsider  one  of  its  former  de- 
cisions upon  the  local  option  law  which  the 
league  thinks  would  permit  open  saloons  In 
that  town,  or  if  the  Liquor  Dealers'  As- 
soclatlon  of  Falrplay  should  invoke  our  orig- 
inal Jurisdiction  to  reconsider  another  of  its 
former  decisions  which  the  association  an- 
ticipates might  close  saloons  In  that  town, 
this  case  could  be  cited  as  a  precedent,  though 
the  probability  is  that  this  conrt  would  not 
so  quickly  respond  with  the  desired  writ. 
And  yet  the  principle  that  Is  the  basis  of  the 
rule  is  precisely  the  same  in  the  supposed 
case  and  Id  the  case  at  bar.  Though  Foun- 
tain and  Fairplay  are  small  towns,  their  lo- 
cal affairs  are  Jnst  as  important  to  their  citi- 
zens as  are  the  local  affairs  of  Denver  to  Its 
citizens,  and  their  material  Interests  are  Just 
as  important  to  the  designated  town  organi- 
zations as  are  the  material  Interests  of  the 
leading  bodies  of  Denver  to  their  members. 
The  minority  protests  as  earnestly  as  it  can 
against  |thls  procedure,  which,  If  followed 
as  a  precedent,  will  divert  the  attention  of 
the  court  from  Its  primary  work  as  a  court 
of  review  and  still  further  impede  the  dis- 
patch of  its  unavoidable  business,  to  the  prej- 
udice of  private  litigants  and  other  and  less 
Importunate  tiodles  and  municipalities. 

2.  Before  entering  upon  a  discussion  of 
the  grave  legal  propositions  Involved,  it  Is  fit- 
ting to  advert  to  the  astonishing  statement 
made  at  the  beginning  of  the  majority  opin- 
ion that  "under  the  Issues  herein  only  tfae 
soundness  of  the  reasoning  upon  which  the 
conclusion  in  the  Johnson  Case  was  reached 
is  challenged,"  and  tfae  further  one  that, 
while  in  that  case  the  right  of  the  Denver 
charter-  to  provide  for  two  persons  Instead  of 
one  to  discharge  the  duties  of  county  Judge 
was  involved,  "the  decision  was  not  based 
upon  the  ground  that  that  could  not  be  law- 
fully done,  nor  will  that  question  be  now 
considered  or  decided."  Are  not  such  state- 
ments pregnant  with  the  admission,  at  least 
entirely  consistent  with  th^  concession,  that 
the  Johnson  Case  was  rightly  decided  npon 
principle,  but  that  the  reasoning  in  which  the 
court  indulged  was  faulty?  In  harmony 
with  this  preliminary  statement,  the  opinion 
throughout  contains  not  even  a  mild  intlma- 
'tlon  that  the  Johnson  Case  was  erroneously 
decided,  but  It  is  altogether  devoted  to  an  at- 
tempt to  show  defects  in  the  reasoning.  An 
appellate  court,  even  upon  appeal  or  error, 
does  not  concern  Itself  with  the  reasoning  of 
the  trial  court  if  its  Judgment  is  right.  It 
ia  Indefensible  for  the  highest  Judicial  tri- 
bunal of  the  state  to  permit  its  prerogative 
Jurisdiction  to  be  invoked  merely  to  review 
and  set  aside  the  reasoning  of  one  of  Its  for- 
mer decisions,  when  the  case  itself  was  right- 


ly decided.  In  this  connection  we  only  add 
that  it  is  Inconceivable  how  the  learned  judge 
brought  himself  to  say  that  this  court  in  the 
Johnson  Case  did  not  hold  the  charter  at- 
tempt unlawful.  The  reasoning  there  em- 
ployed to  show  that  it  was  unlawful  may  not 
to  his  mind  be  sound,  but  there  can  be  no 
doubt  that  the  court  held  the  attempt  to  be 
not  merely  unlawful,  but  inhibited  by  the 
federal  Constitution,  the  supreme  law  of  the 
land. 

3.  Coming  noyr  to  the  opinion,  let  it  be 
admitted  that  Its  author  has  made  the  most 
plausible  argument  thus  far  advanced  to 
uphold  the  proposition  that  article  20  confers 
npon  the  public  corporation  known  as  the 
city  and  county  of  Denver  the  power  to 
override  every  other  conflicting  article  of 
the  same  instrument  which  bears  not  only 
upon  local,  but  also  upon  county  and  state, 
government,  so  far  as  the  particular  territory 
is  concerned,  and  to  nullify  the  provision  of 
the  federal  Constitution  which  guarantees  to 
every  state  a  republican  form  of  government 
'No  attempt  to  gild  its  baldness,  or  to  soften 
its  effect,  can  minimize  the  unbridled  power 
which  the  opinion  gives  to  the  city  and 
county  of  Denver.  The  learned  Justice  avow- 
edly adopts  tfae  reasoning  contained  in  tfae 
dissenting  opinions  of  Mr.  Justice  Steele  in 
the  Johnson  Case  and  of  Mr.  Justice  Gnnter 
in  tfae  Horan  Case,  and  says  that  their  un- 
answerable arguments  obvlAte  the  necessity 
of  a  more  extended  argimient  by  him  to  sup- 
port the  views  of  the  present  majority, 
which,  at  considerable  length,  he  proceeds  to 
unfold.  Were  It  not  that,  as  will  he  conclu- 
sively shown  later,  the  present  majority 
really  repudiates  vital  parts  of  such  rea- 
soning, the  very  reasoning,  indeed,  on  wfait^ 
the  dissent  of  the  former  justices  was  based, 
and  takes  a  long  step  in  advance  and  for 
the  first  time  promulgates  a  new  doctrine, 
which  removes  all  barriers  between  the  good 
people  of  Denver  and  the  state  Constitution, 
the  present  minority  would  content  Itself 
by  referring,  with  full  approval,  to  the  logical, 
temperate,  and  comprehensive  opinion  of 
Mr.  Justice  Maxwell  in  the  cases  motioned, 
whicfa  reflected  the  views  of  the  majority  of 
the  court  as  then  constituted,  of  whicfa  we 
were  a  part  Mindful  of  the  implication  in 
the  opinion  that  the  Johnson  Case  ruthlessly 
set  aside  the  policy  of  the  people  declared  In 
article  20,  and  of  other  similar  stat«nents, 
and  aware  of  the  positive  assertions  that 
section  2  Is  so  plain  that  it  interprets  it- 
self, though  many  pages  are  devoted  to  its 
exposition,  and  that  there  is  no  room  for 
two  opinions  about  Its  propriety  and  mean- 
ing, we  shall  treat  these  expressions  as  fer- 
vent rhetoric  and  enter  npon  the  discussion 
as  though  the  matter  was  not  entirely  fore- 
closed for  us  and  was  not  so  Intended  by 
the  fair-minded  writer  of  the  opinion. 

Counsel  for  petitioner  admit  that  article 
20  is  sul  generis — Is  wholly  unlike  anything 
in  the  history  of  constitutional  or  legislative 
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enaetme&t;  and  no  antborlty  of  any  -  court 
can  furnlBb  any  aid  whatever  In  Its  constmc- 
Hon.  Ttda  conceaaion  makes  nseleaa  an  argn- 
meat  ben  to  show  tlie  InappUcablli^  of  the 
Htaoari  and  GaUfomia  dedstona  on  the  ctm- 
Btltntlonal  proiistona  relating  to  the  nmnld- 
pil  gorenuneita  of  St  Louis,  In  the  former 
Btit^  and  San  Frandsco  In  the  latter,  which 
bare  heretofore  been  largely  relied  on  pre- 
Tions  comisal  and  tlie  preriona  minority  of  thia 
conrt  in  support  of  their  eonclnaionB.  mthout 
the  coneesaiim,  howoTer,  Judge  Dixcm,  in  be- 
half ctf  reapondents,  In  his  brief  and  in  oral 
aigament,  baa  ctmclurirely  danonatrated  that 
In  Missouri  the  different  systems  of  law  ap- 
plicable there  muat  receive  the  aanction  of  tlw 
oitlre  people  of  the  state,  or  by  one  l^alative 
body  dlreetly  representing  them,  befbre  any 
mnnidpal  or  counts  durter  or  ordinance  be- 
comes effective,  while,  under  the  California 
idieme,  no  legldation  upon  any  govenunental 
matter  contained  in  the  dty  diarter  of  San 
Fnudaco,  or  relating  to  any  dty  or  county, 
can  become  a  law  by  virtue  of  a  favorable 
vote  thereon  merely  Iv  the  Qualified  Sectors 
thereof,  but  only  after  its  adoption  1^  the 
LcKtslature  of  the  state,  which  represoita  the 
entire  peoide  of  the  oonmionwealth,  doea  It 
have  any  force  whatever.  In  a  later  and 
■qnrate  diacnsaifm  it  wQl  appear  that  .for 
onr  present  purpoae  it  is  not  important 
viiether  the  reaeonii^  of  -the  Johnson  opin- 
ion or  the  dedslon  Itself  Is  sound;  but,  at 
the  risk  of  repetition  of  argnifients  made  In 
the  oplnltma  in  other  cases,  which  repetition 
la  nnavoldalile,  alao,  under  the  different 
branches  of  this  opinion.  It  is  fitting  that,  as 
Inlefly  as  may  be,  some  of  the  many  reasons 
for  its  doctrine  that  soggest  themselves  be 
now  stated. 

NV)  dtatkm  of  authorlUea  la  made  or  ab- 
itract  reasoning  employed  to  estebllsb  the 
point  ttiat  the  latest  ameidment  to  a  Con- 
■tltotlon  Mt  a  particular  subject  prevails  In 
cue  of  conflict  over  thoae  of  an  earlier  date 
upon  the  goieral  aobject  which  Indudes 
the  particular.  We  admit  the  doctrine. .  It 
voold  be  true  as  to  artlde  20,  even  In  the 
ibsenoe  of  section  8  thereof,  which  reaito: 
"Anything  in  the  Constitution  of  this  state 
hi  conflict  or  Inconsistent  with  the  provi- 
sions of  tills  amendment  Is  bereby  declared 
to  be  inapplicable  to  the  matters  and  things 
by  this  amendment  covered  and  provided 
for."  Learned  counsel  for  petitioner  concede 
that  these  words  add  nothing  to  what  the 
law  would  be  without  them.  The  pertinency 
of  this  prindple  as  announced  and  as  applied 
to  this  eaae  in  the  majority  opinion  is,  how- 
trer,  not  apparent  And  this  la  so  because, 
u  we  now  proceed  to  demonstrate  and  as 
h«etof(ffe  baa  alwari  beea  declared  by  this 
court,  artlde  20  was  Intended  merely  to 
fnmiBb  a  system  of  hrane  rule  for  Denver 
ud  other  cities,  exclnslvely  applicable  to 
their  local  or  munldpal  matters.  Other 
uundnaents  to  the  Con^tutlon  were  sub- 
mitted at  the  same  time  on  other  and  dlffer- 


oit  subjects,  namely,  county  and  state  gov- 
ernment The  same  L^slature  that  pro- 
posed article  20  took  similar  action  upon 
other  amendments.  Among  them  was  one 
whldi  relates  to  district  attorneys  and  coun* 
ty  Judges,  another  to  oonn^  commissioners 
and  other  connty  officers.  These  two  amend- 
ments, pr^red  by  Senator  Taylor,  an  ex- 
perienced constltntional  lawyer,  were  parsed 
tb»  Genraal  Assembly  (Sess.  Laws  1901, 
pp.  110, 112),  at  a  later  date  than  article  20, 
and  the  members  of  4bat  body  voting  for 
them  were  aware  of  their  previous  action 
upon  article  20.  It  is  not  to  be  supi»8ed 
that  the  General  Assembly  at  the  same  ses- 
slOtt  intended  to  submit  for  the  adoption  of 
the  people  at  the  same  election  constitutional 
amendments  that  would  nullify,  and  be  ir- 
reconcilably repugnant  to,  each  other ;  but. 
It  the  majority  i^Inlon  is  right,  that  Is  exact- 
ly what  it  did.  These  three  amendments 
were  adopted  by  the  people  at  the  same  elec- 
tion. Tliey  took  effect  at  the  same  time. 
Each  is  of  equal  rank  with  t^e  others.  Eiach 
one  relates  to  a  subject  of  legislation  sepa- 
rate and  distinct  from  that  of  the  others. 
One  of  them— artlde  20 — relates  solely  to 
local  or  munldpal  government,  another  to 
Che  subject  of  district  attorneys  and  county 
Judges,  anothOT  to  county  commissioners  and 
other  county  officers.  The  second  one  pre- 
scribes the  duties  and  qualifications  and  fixes 
the  terms  of  office  of  district  attom^s  and 
county  Judges,  and  declares  that  they  muat 
be  elected  at  the  general  stete  election  in 
November,  uid  similar  provisions  are  in  the 
third  amendment  These  three  amoidments 
are  absolutely  and  Irrecondlably  repugnant, 
if  artlde  20  has  the  Import  which  the  majori- 
ty opinion  gives  it,  for  thereby  all  county 
offices  and  officers  are  abolished  and  the 
officers  to  be  designated  by  the  charter  that 
may  be  adopted  under  the  authority  of  article 
20  are  to  be  elected  at  a  different  time,  and 
their  qualifications,  duties,  and  Jurisdiction 
are.  or  may  be,  different  from  those  pre- 
scribed in  the  other  two  ammdments.  The 
amendment  as  to  county  commissioners  ex- 
pressly provides  that  In  counties  having  a 
peculation  of  70,000  or  over  the  board  of 
commissioners  may  consist  of  five  members. 
At  that  time,  and  now,  Denver  county  Is 
the  only  county  In  the  stete  which  haa  that 
or  a  larger  population.  It  is  altogether 
dear  that  the  framers  of  this  amendment 
and  the  General  Assembly  which  submitted, 
and  the  people  who  by  their  vote  adopted,  It 
Intended,  to  continue  the  existence  of  a  board 
of  connty  commissioners  and  all  other  connty 
offices  In  Denver  county,  and  it  Is  equally 
apparent  from  these  various  amoidmente 
that  it  was  the  Intfflitlon  that  local  or  mu- 
nicipal government  in  the  new  county  should 
remain  Intect  and  distinct  from  county  and 
stete  government  Statutes  passed  at  this 
and  subsequent  sessions  also  dearly  recog- 
nize this.  The  only  way  to  avoid  the  re- 
pugnance as  pointed  out  Is  to  continue  the 
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construction  of  article  20  which  was  made 
In  the  Sours  and  Johnson  Cases  and  followed 
by  at  least  20  others,  and  restrict  it,  as  has 
always  hitherto  been  done,  to  the  local  or 
municipal  atTalrs  of  the  new  municipality. 

Stress  In  the  petition  is  laid  on  the  alleged 
fact  that  economy  will  result  by  having  only 
one  set  of  officers  In  Denver.  If  that  be  true, 
and  economy  of  administration  Is  a  desider- 
atum In  every  government,  it  has  no  hearing 
on  the  construction  of  a  written  instrument. 
There  is  no  proof  at  all  in  this  record  of  the 
assertion.  On  the  contrary,  if  the  statement 
of  Mr.  Hersey  in  his  reply  brief  Is  true,  and 
its  accuracy  is  not  disputed,  when  the  affairs 
of  Denver  were  so  conducted,  under  the  char- 
ter requirements,  no  advantages  on  the  score 
of  economy  over  the  double  set  of  officers 
were  achieved.  But,  if  a  more  economical 
administration  may  be  enjoyed  by  having  on- 
ly one  set  of  officers  to  perform  both  city  and 
county  functions,  it  may  easily  be  secured 
by  the  adoption  of  a  charter  which  desig- 
nates duly  elected  county  office^s  to  perform 
local  or  municipal  as  well  as  count;  and  state 
fanctlons.  This  ought'  to  be  done,  for  In  that 
way,  and  no  other,  can  article  20  be  con- 
Btraed  BO  as  to  make  it  valid  under  the  fed- 
eral compact  By  permission  of  the  state, 
which  article  20  embodies,  but,  If  not,  then 
by  permission  of  the  General  Assembly,  It 
is  entirely  competent  to  impose  municipal 
duties  upon  state  or  county  officers,  but  it 
Is  not  permissible,  even  by  constitutional 
amendment,  for  the  state  to  abolish  state  and 
county  offices  and  officers  and  devolve  the  du- 
ties thereof  upon  merely  municipal  officers 
over  whom  the  state  has  no  control  whatever, 
the  majority  opinion  to  the  contrary  notwith- 
standing. 

Perceiving  the  force  of  the  argument  as  to 
the  effect  of  submitting  different  amendments 
at  the  same  time,  as  made  by  Justice  Max- 
well In  People  v.  Horan,  34  Colo.  304,  86  Pac. 
252,  the  dissenting  opinion  there  falls  back 
upon  the  following  sentence  at  the  dose  of 
each  section  of  the  Taylor  amendment  upon 
the  subject  of  ooonty  officers:  "This  section 
shall  govern,  exc^t  as  hereafter  otherwise 
expressly  directed  or  i>ermitted  by  constitu- 
tional enactment"  It  is  to  be  observed  that 
no  snch  language  is  In  Sautter  Taylor's 
amendment  concerning  district  attorneys  and 
county  Judges,  and  that  article  20  Is  Just  as 
repugnant  to  this  amendment  as  to  the  one  re* 
latlng  to  county  officers.  But  this  language  in 
the  Taylor  amendment  above  quoted  does  not 
make  the  law  different  from  what  it  would 
otherwise  be.  We  have  already  seen  that 
the  similar  language  of  section  8  of  article 
20  adds  nothing  to  the  pertinent  law,  and  for 
the  same  reasons  these  words  In  the  Taylor 
amendment  do  not  affect  the  law  thereof  so 
tar  as  it  concerns  conflicting  constitutional 
provisions.  Moreover,  it  is  significant  that 
the  provision  Is  that  the  section  governs  "ex- 
cept as  hereafter  otherwise  expressly  direct- 
ed or  permitted'  by  constitutional  enact- 


ment" In  the  dissenting  opinion  in  the  Hor- 
an Case  it  was  said  that  section  8  of  article 
20  was  intended  to  apply  only  to  pre-existing 
conflicting  provisions  of  the  Constitution. 
The  language  above  quoted  from  the  Taylor 
amendment  relating  to  count?  officers  was  not 
Intended  to  make  that  amendment  subject 
to  article  20,  which  rdates  merely  to  home 
rule  for  cities,  and,  if  snch  had  been  the  In- 
tention, it  was  easy  to  say  so.  The  two 
amendments,  bom  at  the  same  time,  were  up- 
on entirely  different  subjects,  one  conceminK 
municipal,  the  other  county  and  state,  gov- 
ernment Article  20  is  not  later  than  the 
Taylor  amendment  It  does  not  even  ex- 
pressly direct  or  permit  any  of  its  provisions 
to  override  the  Taylor  amendment  In- 
deed, the  two  Taylor  amendments  are  the 
very  latest  enactments  upon  the  subjects  of 
district  and  county  offices,  and,  according 
to  the  conclusion  of  the  majority  opinion, 
they  override  all  previous  constitutional  pro- 
visions in  so  far  as  there  Is  any  conflict 
Therefore  there  is  no  possible  ground  for 
saying  that  the  Taylor  amendment  must 
yield  to  article  20  on  the  hypothesis  that  the 
latter  is  a  subsequent  "enactment."  We  re- 
peat that  these  amendments,  according  to  tbe 
majority  opinion  as  to  the  scope  of  article 
20,  are  irreconcilable.  lu  no  way  may  titer 
be  reconciled  and  all  given  full  effect  ex- 
cept by  construing  article  20,  as  was  done 
In  the  Johnson  Case,  and  in  twenty  or  more 
subsequent  cases,  as  applicable  merely  to 
local  or  manlclpal,  in  contradistinction  to 
county  and  state,  affairs.  The.  opinion  says 
all  that  article  20  purports  to  do  relative  to 
county  offices  and  officers  is  to  provide  that 
tbe  people  of  the  cfty  and  county  of  Denver 
through  their  charter  shall  designate  tbe 
"agencies"  which  hre  to  discharge  these  sev- 
eral respective  duties  and  functions.  The 
implication  is  that  this  Is  a  matter  of  no 
moment  merely  a  comparatively  trivial 
thing.  With  such  Interpretation  or  conetmc- 
tlon  the  court  says  it  contains  a  valid  dele 
gatlon  of  power.  Let  us  analyze  section  2. 
which  r^ids:  "The  officers  of  the  dty  and 
county  of  Denver  shall  be  snch  as  by  ap- 
pointment or  election  may  be  provided  for 
by  the  charter;  and  the  Jurisdiction,  term 
of  office,  duties  and  qualifications  of  all 
such  officers  shall  be  such  as  in  the  charter 
may  be  provided;  but  every  charter  shall 
designate  tbe  officers  who  shall,  respectively, 
perform  the  acts  and  duties  required  of 
county  officers  to  be  done  by  the  Constitu- 
tion or  by  the  general  law.  as  far  as  appli- 
cable." It  will  be  conceded  that,  when  the 
charter  designates  the  "agendea"  to  dis- 
charge goTommental  duties,  they  come  with- 
in the  general  designation  of  "officers  of  the 
city  and  county"  mentioned  in  the  first  line 
of  tbe  section.  If  so,  the  charter  may  not 
only  fix  their  term  of  office,  tbe  time  of  their 
election  and  their  salaries,  which  it  has  al- 
ready  attempted  to  do,  but  may  also  define 
their  Jurisdiction  and  prescribe  their  duties 
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■nd  QoallflcatloDa.  If  snch  power  baa  been 
conferred,  it  ia  absolute,  not  quallfled,  for 
tbere  la  no  reservation  or  limitatioD  accom- 
panying tbe  grant  All  saperrlslon  by  the 
state  ia  gone,  no  right  of  approval  of  tbe 
charter  ia  left  to  the  people  of  the  whole 
state  acting  through  the  General  Assembly 
or  by  their  direct  vote.  True,  the  majority 
opinion  saya  that  article  20  doea  not  luvest 
the  people  of  Denver  with  power  by  charter 
"to  in  any  way  change  the  duties  of  gov- 
ernmental officers,  80  far  as  they  relate  to 
state  and  county  affairs."  By  the  same  pro- 
cess of  reasoning  this  conclusion  applies 
equally  to  "the  Jurisdiction,  term  of  office, 
•  •  •  and  quaUfieations  of  all  auch  of- 
ficera,"  since  all  these  things  are  mentioned 
in  section  2  aa  being  proper  subjects  of  leg- 
islation in  tbe  charter.  If,  as  the  majority 
opinion  aays,  the  charter  has  nothing  to  do 
with  governmental  duties  of  a  county  and 
Elate  officer,  bow  can  it  have  power  to  fix 
Ms  term  of  office,  or  salary,  or  define  bis 
jurisdiction,  or  say  when  and  how  be  shall 
De  elected?  The  answer  must  be  that  the 
power  exists  as  to  none  of  tbem.  If  the 
power  to  legislate  as  to  one  la  lacking,  it  is 
lackli^  aa  to  all.  It  is  idle  to  say  that  the 
power  by  charter  to  fix  or  change  tbe  term 
of  office  or  tbe  salary  of  a  county  or  state 
officer  or  the  time  of  bis  election,  or  so  to 
legislate  as  to  some  "ag^cy"  named  by  the 
charter  to  diacharge  tbe  governmental  duties 
of  such  county  or  state  office,  is  not  legis- 
lating with  respect  to  county  and  govern- 
mental affairs.  It  Is  just  as  much  legislating 
concerning  governmental  affairs  as  would 
be  an  act  prescribing  the  duties,  Qualiflca- 
tlons,  and  Jurisdiction  of  auch  officera.  It 
is  clearly  beyond  the  power  of  the  state,  as 
said  by  Mr.  Justice  Steele  In  the  Sours  Case, 
even  by  constitutional  amendment  to  strip 
itself  of  l^islative  control  over  county  and 
state  officers  and  to  delegate  to  any  portion 
of  the  state,  less  than  tbe  whole,  the  sover- 
eign legislative  power  to  perform  its  full 
dotlea  to  all  Its  inhabltanta  concerning  gov- 
ernmental, aa  distinguished  from  municipal, 
matters;  for  to  do  so  would  be  for  the 
state  to  disable  itself  to  secure  and  main- 
tain a  republican  form  of  government,  which 
it  Is  Iwund  to  maintain  by  the  supreme  fed- 
eral authority.  It  is  no  answer  to  say  that 
the  state  has  not  improperly  delegated  such 
powers,  and  thua  abandoned  Its  sovereignty, 
that  tbe  same  people  who  adopted  article  20 
may  repeal  it,  and  thua  repossess  themselves 
of  what  was  parted  with;  for,  until  it  doea 
BO,  the  illegal  grant  la  being  exercised  and 
illegal  governmental  action  is  being  exerted. 
And  right  here  it  la  pertinent  to  point  out 
a  misomception  in  tbe  opinion.  It  refuse 
to  apply  tbe  familiar  rule  for  the  test  of  tbe 
constitutionality  of  a  atatute,  which  is  equal- 
ly germane  when  an  amendment  to  a  state 
Conatltiition  la  aasailed  as  being  In  conflict 
with  the  federal  supreme  law.  That  test  Is 
"not  wbat  bas  been  done^  but  what,  by  its 


authority,  may  be  done,  under  It."  Ames 
V.  People,  26  Colo.  83,  86  Pac.  656.  The  court 
cloaea  Ita  eyes  to  the  fact  that  section  2  ex- 
pressly authorizes  a  charter  which  ahaU  pro- 
vide for  tbe  Jurisdiction,  duties,  term  of 
office  and  qualifications  of  all  its  officers, 
municipal  and  other,  if  any,  and  t}ecau8e  tbe 
present  charter  has  gone  only  to  tbe  extent 
of  fixing  the  term  of  office,  time  of  election, 
and  salaries  of  the  "agencies"  designated  to 
perform  county  and  state  governmental  duties, 
wblcb  is  said  not  to  be  Inhibited,  tbe  court 
refuses  now  to  decide  whether  section  2  is 
a  valid  delegation  of  power,  though,  on  Its 
face,  it  authorizes  a  charter  which  may  pre- 
scribe the  duties  of  all  its  officera  or  "agen- 
cies," and  bases  that  refusal  on  the  ground 
that  no  such  charter  has.  as  yet,  been  enact- 
ed, even  though  the  attempted  delegation  l>e 
invalid  as  evading  tbe  federal  compact  It 
says  that  the  court  should  not  anticipate 
that  such  unwarranted  action  will  be  taken, 
and  that  it  will  wait  until  the  concrete  ques- 
tion la  presented  before  passing  upon  It. 
We  know  of  no  sanction  in  the  law  that  will 
excuse  the  performance  of  Judicial  duty  In 
a  case  like  this.  It  Is  not  a  question  wheth- 
er the  people  of  Denver  will,  or  will  not. 
transgress  the  supreme  law  of  the  land.  It 
is  whether  section  2  attempts  tb  give  them 
unrestricted  authority  to  legislate  unlaw- 
fully if  they  see  fit  to  do  so.  If  such  a  legal 
delegation  of  power  Is  embodied  In  section 
2,  this  court  ought  to  say  so  now.  The 
section  Is  invalid,  as  Inhibited  by  the  federal 
compact,  if  it  takes  from  the  sovereign  state 
power  to  insure  a  republican  form  of  govern- 
ment even  though  the  municipality  of  Den- 
ver never  takes  a  single  step  in  tbe  exercise 
of  the  Inhibited  authority.  If  the  General 
Assembly  should,  by  statute,  purport  to 
grant  to  munlclpalitiea  a  power  which,  on 
ita  face,  clearly  authorizes  them  to  adopt 
an  unconstitutional  charter  and  ordinances, 
would  this  court,  when  the  authority  was 
properly  challenged,  decline  to  say  ao  on 
the  ground  that  tbe  same  had  not  been  fully 
exercised? 

4.  To  one  who  has  carefully  studied  the 
decisions  of  this  court  In  the  many  contro- 
versies growing  out  of  article  20,  ranging 
from  People  v.  Sours,  31  Colo.  869.  74  Pac. 
167,  102  Am.  St  Rep.  34,  to  County  Com- 
missioners V.  Lunney,  46  Colo.  403,  104  Pac. 
945,  tbe  new  departure  taken  In  tbe  majority 
opinion  will  come  aa  a  aurprlse.  In  no  prevl- 
oua  caae  haa  It  been  held  that  article  20 
expressly  or  at  all  abolished  county  offices 
in  Denver  county.  In  every  opinion  hitherto 
written  it  baa  been  conceded  that  county 
offices  in  Denver  county  exist  the  same  as  in 
every  other  county  in  the  state ;  tbe  only 
dispute  among  the  Judges  being  as  to  the 
manner  of  filling  them.  But  now  this  court, 
for  the  first  time,  has  committed  itself  to  a 
new  construction  and  held  that  article  20 
In  effect  has  abolished  every  county  office  In 
Denver  county.  True,  tbe  opinion  In  one  or 


Digitized  by 


Google 


117  PACIFIC  SEPOKTEB 


(Colo. 


more  i^ces  saya  fbat  it  has  abolished  coun- 
ty offices  "as  suCh,"  "purely  as  such."  In 
other  places  these  phrases  are  omitted. 
"Purely  as  such"  Is  meanli^less.  At  all 
ev@it8,  what  it  signifies  the  court  has  not 
taken  the  trouble  to  eiqilaln.  Either  county 
offices  exist,  or  the^  do  not  exist — they  are 
not  in  a  state  of  saspoided  anlmatltm.  As 
we  view  It.  the  court  dtocreetiy  let  the  subject 
rest  without  explanation,  for  "purely  as 
such"  In  no  sense  qualifies  the  bold  and 
startling  declaradcm  that  county  offices  ceas- 
ed to  exist  in  Denver  county  In  1902  when 
article  20  was  adopted.  This  article  cer- 
tainly has  not  expressly  abolished  tiiem. 
Section  3  ends  the  term  of  all  officers  of  the 
former  county  of  Arapahoe,  and  expressly 
proTides  that  certain  designated  connl7  of- 
ficers shall  hold  their  (county)  offices  **nntll 
th^  successors  are  elected  and  qualified,** 
thereby  clearly  recosalzlng  that  county  of- 
fices in  Denver  count?  existed  and  were  to 
be  filled  by  elections.  But  neither  that  nor 
any  otber  section  purports  to  abolish  a  slnc^e 
county  office  in  the  new  county  of  Denver. 
JuBt  how  or  why  or  by  what  provision  of  the 
artlde  conniy  offices  are  wiped  out  we  are 
not  advised.  It  Is  apparent,  however,  that 
the  present  .majority  conceived  that,  unless 
such  a  conclusion  was  reached,  they  had  no 
ground  at  all  for  impeadblng  the  reasoning 
in  the  Johnson  opinion;  and,  while  they  say 
they  adopt  the  reasoning  of  the  dlssentlDg 
opinion  In  that  case,  It  is  respectfully  sub- 
mitted that  diey  do  not,  for  that  was  based 
upon  the  assumption  that  county  oAces  exist 
In  the  new  the  same  as  in  all  other  counties 
of  the  state,  but  that  they  are  to  be  filled 
and  their  duties  discharged  by  "agencies" 
which  the  charter  may  designate,  and  not 
necessari^  as  the  Constitution  and  general 
laws  declare^ 

Let  the  logic  of  the  new  doctrine  be  tested. 
In  our  scheme  of  government,  old  -or  new, 
countleB  are  an  essoitlal  part  of  the  neces- 
sary madiln^  of  government  to  enable  the 
state  to  discharge  Its  own  state  functions, 
as  well  as  to  comply  with  the  federal  com- 
pact As  we  understand  It,  that  Is  admitted 
in  the  opinion;  at  least  Is  not  denied.  A 
county  without  officers  is  unthinkable.  If 
the  organization  has  no  offices,  it  la  not  a 
county.  To  discharge  the  functions  of  a 
county  the  organization  must  have  county 
officws  and  all  the  necessary  political  ma- 
chinery to  perform  its  governmental  duties. 
If,  as  the  majority  opinion  says.  It  has  no 
county  office  or  office,  there  certainly  is  no 
existing  method  by  which  the  oi^nlzed  ter- 
ritory embraced  within  Its  territorial  limits 
can  fulfill  governmental  functions  either  for 
itself  or  for  the  state  whose  creature  it  is. 
And,  even  If  section  2  permits  the  Denver 
charter  to  designate  the  "agencies"  which 
shall  perform  the  duties  required  of  county 
officers,  this  necessarily  presupposes  the 
existence  Intact  of  the  county  offices  whose 
duties  such  "agencies"  are  to  perform.  It 


is  impossible  to  onrcefve  hffw  "agencies"  can 
be  designated  by  the  (Aarter  to  dlseharse 
governmental  duties  of  county  officen  of 
Denver  ooun^,  if,  as  the  majority  opfnton 
says,  Denver  county  has  no  county  office  or 
ofllcer.  Though  we  have  no  light  from  the 
opinion  on  the  point,  it  will  not,  answer  to 
say  that  this  objection  may  be  overcome  by 
construing  article  20  as  conferring  upon  Den- 
ver county  the  power  to  establish  tor  Itself 
county  offices  as  well  as  to  fill  tiiem.  No 
such  authOTity  is  to  be  found  In  artlde  20, 
and  we  anirehend  it  would  scared  be  con- 
tended that  it  is  to  be  implied  from  any  ex- 
press grant  contained  tn  It  Besides,  this 
confessedly  would  be  legislating  strictly  and 
directly,  not  incidentally,  on  the  aubject  of 
county  and  state  government  which  even 
the  opinion  asserta  Is  not  within  the  con- 
templation of  article  20k  It  is  equally  ap- 
paroit  that  it  would  he  an  att^pted  ddcga- 
tlon  of  the  sovereign  legislative  power  by 
the  entire  state  to  a  subordinate  subdlTision, 
which  no  one  has  faftfaerto  been  rash  enon^ 
to  Intimate  even  a  constltntlonal  amendment 
may  do.  But,  if  the  new  doctrine  of  the 
majority  can,  by  any  process  of  artlficbtl 
reasoning,  be  established,  it  ou^t  not  to  be 
declared  even  to  give  It  the  Umitleas  power 
asserted,  if  there  Is  any  reasonable  ground 
to  escape  it  If  Denver  eounty  has  no  county 
offices  now,  It  has  never  had  them  ^ce 
article  20  took  effect  in  1902.  If  that  la  so, 
th«i  it  necessarily  follows  that  every  act  Is 
absolutely  void  which  has  been  done  by  every 
supposed  county  officer  of  Denver  after  July 
10,  1906,  when,  under  the  decision  of  this 
court,  various  county  officers  elected  by  the 
IKopIe  were  let  Into  the  enjoyment  of  their 
offices.  From  that  time  down  to  the  present 
moment  every  valuation  «f  property  for  tax- 
ation, every  dollar  of  tax  collected,  every  tax 
sale,  every  act  of  recording  a  deed,  every 
marriage  licenge,  every  arrest,  every  execn- 
tlon  sale,  every  levy  of  a  tax,  every  ctnitract 
in  behalf  of  the  new  county  by  supposed 
county  officers  of  Denver  Is  void,  not  merely 
voidable.  Such  acts  were  not  done  under 
color  of  office  or  by  de  facto  officers.  These 
supposed  officers  are  liable  In  damages  to 
every  person  affected  by  their  acts  and  no 
right  can  spring  therefrom.  In  Butlw  v. 
PhUlips,  38  Colo.  378,  88  Pac.  480,  thia  court 
h^d  that  so  far  as  tbey  concern  the  public 
or  third  persons,  the  acts  of  Judge  John- 
son, who  theretofore  had  been  ousted  from 
the  office  of  county  Judge  by  decision  of 
this  court  in  the  Johnson  Case,  were  the  acts 
of  a  de  facto  public  officer,  and  therefore 
valid;  but  the  decision  was  planted  square- 
ly upon  the  proposition  that  Judge  Johnson 
was  a  de  facto  officer,  and  that  his  acts  were 
valid  because  during  his  incumbency  he  iras 
discharging  the  duties  of  a  legally  existing 
office.  In  the  course  of  the  opinion  at  pages 
388  and  389  of  38  Colo.,  at  page  488  of  88 
Pac,  certain  decisions  of  other  courts  were 
adverted  to,  which,  among  other  things,  held 
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tbat  "officers  ttlMng  offlcM  created  by  Qncon- 
stltntional  laws  are  •  *  •  de  facto  offi- 
cers, MnUl,  under  direct  proceedings,  the  act 
had  been  declared  nnconstitntional.**  The 
court  proceed  to  aay  tbat  this  and  other  sucb 
decisions  are  In  conflict  wltb  the  great  weight 
of  authority  In  this  country.  However  that 
may  be.  all  the  authorities  hold  that  there 
can  be  no  de  facto  officer  unless  there  is  a 
corresponding  office  In  existence*  and  ttiat  a 
person  assuming  to  hold  an  office  which 
has  been  abolished  cannot  be  an  officer  de 
facto.  8  Am.  &  Eng.  Enc.  of  Iaw,  p.  799 
et  seq. 

The  various  acts  which  have  been  per- 
formed by  the  supposed  county  officers  In 
Denver  for  more  than  five  years  last  past 
give  rise  to  other  questions  than  the  mere 
right  or  tlUe  of  the  incumbents.  The  prop- 
erty rights  of  many  Individuals  have  been 
affected.  Involuntary  contributions  in  the 
way  of  taxes  have  hem  levied  and  collect- 
ed of  property  owners.  Persons  have  been 
arrested  by  a  supposed  sheriff  and  restrained 
by  him  of  their  liberty.  Decisions  of  Judge 
Johnson  of  the  county  court,  which,  in  the 
Phillips  Case,  this  court  held  valid  so  far  as 
Ilia  acts  affected  third  persons  and  the  pub* 
lie,  are  now  nullified,  as  to  all  other  per- 
sons except  PhlUIps,  by  the  decision  of  the 
court  in  this  case.  This  being  true,  people 
who  are  injuriously  affected  by  the  acts  of 
these  officers  may  properly  raise  the  question 
that  they  have  been  deprived  of  their  prop- 
erty without  due  process  of  law.  This  court, 
of  course,  might  overrule  Its  own  former  de- 
cisions, and  In  a  new  prtmouncement  trj  to 
validate  such  acta;  but  the  federal  courts 
will  not  be  governed  1^  state  decisions  on 
a  question  like  this,  for  a  federal  question  Is 
Involved.  The  United  States  Supreme  Court 
in  a  number  of  cases  has  spoken  in  no  nn- 
certain  words  upon  the  point  we  are  now  con- 
sidering. In  Norton  v.  Shelby  County.  118 
U.  S.  425.  6  Sup.  Ct  1121,  30  L.  Ed.  178,  the 
court,  speaking  by  that  distinguished  Jurist 
Mr.  Justice  Field,  said,  in  the  course  of  the 
opinion,  at  page  441  of  118  U.  S.,  at  page 
1125  of  6  Sup^  Ct  (30  U  Ed.  ITS),  In  reply 
to  a  contention  made  by  counsel:  "This  con- 
tentton  is  met  by  the  fact  that  tiuxe  can  be 
no  officer,  either  de  Jure  or  de  facto.  If  there 
be  no  office  to  fill.  *  *  *  The  doctrine 
which  gives  validly '  to  acts  of  officers  de 
facti^  whatever  defects  ttiere  may  be  In  the 
legality  of  their  appointment  or  election,  is 
founded  upon  considerations  of  policy  and 
necessity  for  the  protection  of  the  public  and 
individuals  whose  interests  may  be  affected 
thereby.  *  *  *  But  the  idea  of  an  officer 
Implies  the  ezlst^ce  of  an  office  which  he 
holds.  It  would  be  a  misapplication  of  terms 
to  call  one  an  officer  who  holds  no  office,  and 
a  public  <^ce  can  exist  only  by  force  of 
law."  In  answer  to  the  proposition  that  one 
who  assumes  to  act  as  an  officer  under  an 
unconstitutional  law  Is  a  de  facto  officer  till 
it  la  Judicially  declared  to  be  so,  the  learned 


Justice  said:  "An  unconstitutional  act  Is  not 
a  law;  It  confers  no  rights;  it  Imposes  no 
duties;  it  affords  no  protection;  it  creates 
□0  office;  It  Is,  In  legal  contemplation,  as  In- 
operative as  though  It  had  never  been  pass- 
ed." The  entire  opinion  la  instructive,  and 
in  concluding  the  subject  the  court,  In  reply 
to  the  contrition  that  various  cases  have 
h^d  to  the  contrary,  said:  "None  of  them 
aancUons  the  doctrine  that  there  can  be  a 
de  facto  office  under  a  constitutional  govern- 
ment, and  that  the  acts  of  the  Incumbent  are 
entitled  to  consideration  as  valid  acts  of  a 
de  facto  officer."  And  further  on  he  says: 
"None  of  the  cases  dted  militates  against  the 
doctrine  that  for  the  existence  of  a  de  facto 
officer  there  must  be  an  c^ce  de  Jure,  al- 
though there  may  be  loose  expressions  la 
some  of  the  opinions,  not  called  for  by  the 
facts,  seemingly  against  this  view.  Where 
no  office  legally  exists,  the  pretended  officer 
ts  merely  a  usurper,  to  whose  acts  no  valid- 
ity can  be  attached."  This  Is  the  settled  doc- 
trine of  the  federal  courts.  McDowell  v. 
United  States,  159  U.  8.  696.  16  Sup.  Ct 
111,  40  L.  Ed.  271.  And  It  has  been  follow- 
ed with  approval  by  this  court  In  Gorman 
V.  People,  17  Cola  096.  81  Paa  339.  31  Am. 
St  ReP'  S5a  Chief  Justice  Hayt  after  ad- 
verting to  the  general  rule  tbat  public  pol- 
icy frequently  prohibits  the  questi<»iing  of 
official  acts  of  an  incumbent  of  an  existing 
office,  said:  "But  this  rule  presupposes  the 
existence  of  an  office  de  Jure.  There  la  no 
principle  of  law  under  which  a  de  facto 
court  can  be  sustained."  And  he  cites  the 
Morton  Case,  supra,  as  so  deciding.  Many 
cases  to  the  same  effect  might  be  dted,  but 
our  own  cases  and  the  authority  of  the  8a- 
prone  Court  of  the  United  States  are  suffi- 
cient to  warrant  the  statement  that  under  a 
coiustltutlonal  government,  where  there  is  no 
office  de  Jure— that  is,  no  existing  office- 
there  can  be  no  de  facto  officer,  and  the 
acte  of  the  one  who  purports  to  be  such  are 
of  no  validity  whatBoever.  To  be  sure,  this 
rule  does  not  obtain  when  the  consUtutiouaL 
government  Is  destroyed  by  revolution.  But 
we  ore  not  engaged  in  an  academic  discussion 
as  to  what  might  be  the  situation  where  the 
reign  of  Constitution  and  laws  is  no  longer 
recognized.  Let  it  be  remembered  that  dur- 
ing these  five  yeara  the  persons  who  have 
supposed  that  under  tb»  dwlsion  in  the  John- 
son Case  they  were  legal  county  officers  of 
Denv»  coun^  and  performing  the  duties 
thereof,  were  elected  by  the  people  as  county 
officers  under  the  general  laws  and  Constitu- 
tion of  the  state  ai^licable  thereto.  They 
do  not  claim  any  title  or  right  under  any 
provision  of  the  Denver  charter,  but  what 
rights,  if  any  they  have,  are  antagonistic 
thereto.  This  court  has  now  held  tbat  dur- 
ing these  five  years  there  were  no  county  offi- 
ces in  Denver  county— of  course,  "purely  as 
such";  but,  as  we  have  seen,  this  Is  mean- 
luglesBL  This  holding  overruUs  the  dedslon 
in  the  Phillips  Case  and  makes  all  of  Judge 
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Johnson's  acts  as  Judge  of  tbe  county  court, 
and  those  of  every  other  county  Judge  since 
elected,  absolutely  void,  and  stamps  with 
the  same  disapproval  every  act  of  every  sup- 
posed county  officer  of  the  city  of  Denver 
that  has  been  done  during  the  Ave  years.  If 
this  holding  may  not  Introduce  chaos  and 
give  rise  to  numerous  lawsuits  and  Inflict 
great  hardships  upon  Innocent  citizens  and 
involve  county  and  state  government  In  Den- 
ver county  In  inextricable  confusion,  It  would 
be  hard  to  say  what  would  bring  about  such 
result  Ah  inconvenienti,  of  course,  la  to  be 
ignored  if  to  a  given  conclusion  Inexorable 
logic  and  sound  principle  lead.  And,  if  tbe 
purging  of  our  reports  of  limping  logic  Is 
a  Judicial  duty  paramount  to  the  obligation 
of  adhering  to  stare  decisis,  possibly  tbe  dis- 
astrous results  to  follow  in  tbe  wake  of  tbe 
present  pronouncement  should  be  welcomed 
as  ministering  to  the  higher  law. 

5.  Respondents  have  entered  pleas  of  res 
adjudlcata  and  stare  decisis.  It  is  elemental 
that,  when  these  principles  apply.  It  Is  a 
matter  of  no  importance  If  tbe  Judgments 
relied  on  are  erroneous.  These  In  their  or- 
der. In  People  ex  rei.  Lawson  r.  Stoddard 
et  al.,  34  Colo.  200,  86  Pac.  251,  the  precise 
questions  herein  Involved  were  determined  by 
this  court  adversely  to  the  contention  of  tbe 
petitioner.  It  was  there  held  that  the  charter 
provision  which  designates  the  board  of  su- 
pervisors of  the  city  of  Denver  as  a  board 
of  county  commissioners  of  Denver  county  is 
Invalid,  and  that  countjc  commissioners  of 
Denver  county  ejected  at  the  general  state 
election  In  November  constitute  its  county 
board.  In  accordance  with  that  ruling  this 
court  ousted  the  supervisors,  Vbo  were  then 
in  possession  of  the  office,  and  put  therein 
persons  so  elected  as  county  commissioners. 
In  that  proceeding  tbe  people  of  the  state 
of  Colorado  was  the  party  petitioner,  Just 
as  tbe  same  people  Is  tbe  party  petitioner 
here.  By  Its  legal  representative  there  the 
people  sought  and  obtained  a  decree  declaring 
that  there  existed  in  Denver  county  the  of- 
fice of  county  commissioner  and  that  the 
commissioners  elected  as  the  Constitution 
and  general  laws  provide  constitute  the  only 
legal  board.  Here  the  same  people  as  peti- 
tioner by  its  legal  representative  seeks,  and 
has  obtained,  a  pronouncement  of  this  court 
directly  to  the  contrary.  Not  only  common 
sense,  hut  law,  says  the  people  should  be 
estopped  by  tbe  former  decree  to  prosecute 
tbe  pending  suit  Tbe  first  Judgment  is  res 
adjudlcata  as  to  the  people,  as  tbe  follow- 
ing among  other  authorities  declare:  20  Enc. 
PI.  &  Pr.  588  ;  26  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  485  ;  24  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  755 ;  State  v.  Kennedy,  60  Neb.  300, 
83  N.  W.  87;  7  Com.  Dig.  Title,  "Quo  War- 
ranto," 201 ;  8  Blackstone  Commentaries, 
263;  Holsworth  t.  O'Chander,  49  Neb.  44,  68 
N.  W.  334;  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  371,  17  Sup.  Ct  905,  42  L.  Ed.  202 ; 
State  T.  Board  of  County  Commissioners,  1G2 


Ind.  680,  68  N.  E.  299.  70  N.  B.  373,  984; 
Wheeler  r.  City  of  Aberdeen  et  aL,  45  Wash. 
63,  87  Pac.  1061;  Minnesota  Company  t. 
National  Company,  3  Wall.  332, 18  L.  Ed.  42; 
City  of  Denver  t.  Lobensteln,  8  Ccdo.  216; 
Bartlett  v.  O'Mahoney,  47  Colo.  237,  107  Paa 
219,  135  Am.  St.  R^.  218;  Starr  t.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (a  C.)  110  Fed.  8;  Pront 
r.  Starr,  188  U.  S.  637.  23  Sup.  Ct  396,  47  L. 
Ed.  684  ;  23  Cyc.  1270;  Keller  t:  City  of  Mt 
Vernon,  23  App.  Dlv.  46^  48  N.  Y.  Supp.  370; 
23  Cyc.  1292. 

The  state  is  not  obliged  to  submit  Itsdf 
to  the  Jurisdiction  of  Its  own  courts,  but, 
when  it  voluntarily  does  so  and  without 
reservation  tenders  a  controversy  for  Ju- 
dicial determination.  It  Is  as  much  bound 
thereby  as  Is  a  private  party  In  tbe  same 
circumstances.  Blackstone  says:  "A  Judg- 
ment on  a  writ  of  quo  warranto,  being  in  the 
nature  of  a  writ  of  right,  is  final  and  conclu- 
sive, even  as  against  tbe  Crown."  To  the 
same  effect  is  tbe  decision  of  the  Supreme 
Court  of  Nebraska  in  tbe  Kennedy  Case, 
supra,  which  Is  also  authority  for  the  general 
conclusion  we  have  reached  on  this  branch 
of  tbe  case.  Tbe  present  Chief  Justice  White 
of  the  Supreme  Court  of  the  United  States 
In  New  Orleans  t.  Citizens'  Bank,  supra, 
says:  "The  very  essence  of  Judicial  power 
is  that,  when  a  matter  is  once  ascertained 
and  determined.  It  is  forever  concluded  when 
it  arises  again  uuder  the  same  circumstances 
and  conditions  between  parties  or  their  "priv- 
ies, •  •  •  "  and  that  "the  mere  fact  that 
there  has  been  a  change  In  the  person  holding 
the  office  does  not  destroy  the  effect  of  the 
thing  adjudged."  In  the  Indiana  case  it  was 
said :  "A  Judgment  estoppel  in  a  case  where 
an  oSlcer  is  a  party  operates  upon  tbe  office. 
The  successor  Is  In  privity  with  his  predeces- 
sor." In  tbe  Minnesota  Manufacturing  Case 
In  3  Wall.  332,  18  L.  Ed.  42,  the  court  well 
said:  "Doubtful  questions  on  subjects  of  this 
nature,  when  once  decided,  should  be  con- 
sidered no  loiter  doubtful  or  subject  to 
change.  Parties  should  not  be  encouraged 
to  speculate  on  a  change  of  the  law  when 
the  administrators  of  It  are  changed.  Courts 
ought  not  to  be  compelled  to  bear  tbt»  In- 
fliction of  repeated  arguments  by  obstinate 
litigants,  ctiallenglng  the  Justice  of  their 
well-considered  and  solemn  Judgments."  And 
the  same  court  also  said:  "There  would  he 
no  end  to  a  suit  if  every  obstinate  litigant 
could,  by  repeated  appeals,  compel  a  court  to 
listen  to  criticisms  on  their  opinions,  or  spec- 
ulate on  chances  from  changes  In  Its  mem- 
bers." In  City  of  Denver  r.  Lobensteln, 
supra.  Chief  Justice  Thatcher  In  perspicuous 
language  thus  announced  the  doctrine:  "It 
Is  held  to  be  a  'principle  lying  at  the  founda- 
tion of  all  well-conducted  Jurisprudence  that 
when  a  right  or  a  fact  has  been  Judicially 
determined  by  a  court  of  competent  Jurisdic- 
tion, the  Judgment  thereon,  so  long  as  it  re- 
mains unreversed,  shall  be  conclusive  upon 
the  parties,  and  those  in  privity  with  them  In 
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law  or  estate.* "   23  Cjc.  Tbese  ex- 

cerpts from  leading  antbOTlttee  are  particu- 
larly applicable  to  the  facta  of  this  case  and 
fully  sustain  the  plea  of  res  adjudlcata. 

But  tbe  majority  opinion  Bummarll7  dls- 
poses  of  this  point  by  saying  that  there  Is 
no  privity  of  title  between  these  respond- 
ents and  the  relators  In  the  Lawson  Case, 
»d  adds  tbat»  If  there  were  each  privity, 
that  wonld  be  an  «id  to  this  llt^tlonu  The 
Ihst  statement  is  predicated  upon  another 
statement  tlut  the  relatOTS  in  the  Lawson 
Can  htna  mider  a  dlfferoit  election  from 
that  on  which  respondents*  title  here  rests, 
and  tliat  the  snbject-mattor  of  the  litigation 
In  the  two  cases  Is  not  the  same,  and  the 
parties,  nominally  at  least,  ar;^  different 
Let  thia  contention  be  subjected  to  analysis. 
Lawson  and  the  other  relators  and  the  re- 
spondents here  derive  their  title  from  the 
Mme  ultimate  sonrce,  namely,  the  GoDstitu- 
tlon  and  general  laws  of  the  state,  while 
reowndents  in  the  Lawson  Case  based  their 
title  npon  the  conflicting  ^ovlsions  of  the 
Denver  charter.  Respondents  here  and  re- 
lators in  the  Lawson  Case,  since  they  derive 
their  tiUe  from  the  same  source,  afe  privies 
In  law,  notwithstanding  they  hold  under  dif- 
ferent elections,  in  so  far  as  concerns  the 
dntles,  qualiflcatlons,  term  of  office,  and  Its 
riRfats  and  privilege.  It  is  and  must  be  con- 
ceded that,  If  the  office  of  county  commis- 
sioner exists  In  Denver  county  and  Is  to  be 
filled  at  the  November  state  election,  relators 
in  the  Lawson  Case  werot  and  respondents 
In  this  case  are,  entitled  to  possession  there- 
of. On  the  other  hand,  If  the  dty  charter 
proviBlon  legally  makes  the  dty  supervisors 
the  board  of  county  commissioners  of  Denver 
connty,  they,  and  not  the  successful  candi- 
dates at  the  state  electton,  constitute  the 
board.  There  is  no  claim  that  respondents 
were  not  duly  elected.  Nor  is  there  any  con- 
troversy between  the  Lawson  relators  and 
the  respondents  bece  of  any  character  what- 
ever. Both  contend  for  the  same  proposi- 
tions, namely,  that  the  successful  candidates 
at  tbe  general  election  make  up  the  coun- 
ty board.  In  the  Lawson  Case  there  was 
no  dispute  as  to  the  Cacts.  Neither  Is  there 
here  Vtitber  there  nor  here  is  the  conbfo- 
Tersy  one  as  to  which  rival  candldatw  were 
detM  at  the  same  dection.  The  teets 
were  admitted,  and  the  questioiu  at  fs- 
sne,  and  the  ones  determined  in  the  former 
case^  were  questions  of  law.  It  will  not  do 
to  say  tliat  mere  abstract  principles  of  law 
may  not  be  the  subject  of  litigation.  That 
was  a  concrete  ease  that  was  before  the  court, 
and  cwtain  1^1  conclusions  were  reached, 
certain  rights  established.  A  determination 
of  a  court— the  facts  being  admitted— is 
nothing  but  a  determinatkm  of  ttw  law  as 
Bn)lied  to  the  facts,  tiie  very  rights  of  the 
parties  tiier^y  adjudicated.  A  ruling  on  a 
teneral  demurrar  on  the  merits  raising  only 
■n  issne  of  law  is  available  as  a  plea  of 
ns  adjudlcata  as  completely  as  is  a  deter- 


mination on  the  tacts.  28  Cyc  1232.  Pre- 
cisely the  same  fAebs  on  which  the  former 
adjudication  was  made  are  present  here. 
These  legal  questions  were,  first,  whether 
connty  offices  still  exist  in  Doiver  connty 
since  the  adoption  of  artide  20,  and  whether 
the  Constitution  and  general  laws  relating  to 
connty  offices  and  county  officers  were  para- 
mount or  subordinate  to  special  artide  20 
and  the  charter  provisions  on  that  subject 
If  the  general  lama  are  paramount  the  re- 
lators in  the  Lawson  Gase^  rigbUy  prevailed. 
If  subordinate,  respondents  there  oi^;ht  to 
have  succeeded.  Is  it  not  condnslve  that 
precisely  the  sadie  material  facts  and  the 
same  legal  questloiu  are  here  involved,  and 
the  same  rights  determined,  and  Is  not  the 
real  object  of  the  pending  proceeding  to  ob- 
tain a  ruling  which  not  merely  sets  aside  the 
reasoning  of  tbe  Johnson  Case,  on  which  the 
Lawson  Case  was  founded,  but  in  eifect  over- 
ruling that  case,  and  declaring  that  all  conn- 
ty offices  of  Denver  connty  are  abolished, 
and  that  the  city  supervisors  are  entitled  to 
act  as  a  board  of  county  commissioners?  It 
Is,  to  borrow  the  expression  of  the  majority 
opinion,  "a  begging  of  the  question**  to  say 
that  the  subject-matter  of  the  Lamon  Case 
Is  different  from  the  subject-matter  here. 
But,  says  the  opinion,  "there  is  no  privity  be- 
tween the  Lawson  relators  and  respondents 
here,  because  they  were  holding  under  a  dif- 
ferent election  and  have  a  different  term." 
What  difference  does  that  make  so  fiir  as 
concerns  the  application  of  the  doctrine  of 
res  adjudicata?  Tbe  present  <»se  is  not  one 
where  the  dty  supervisors  are  asserting 
their  right  as  against  respondents  to  act  as 
a  board  of  county  commissioners.  Indeed, 
this  proceeding  is  quite  anomalous,  In  that 
It  calls  for  a  theoretical  discnsslon  when 
there  is  no  real  controversy  between  rival 
clalmuits,  but  where  the  determination  is  to 
be  made  just  as  effective  as  if  the  litigation 
were  actuaL  The  respondents  here  are  not 
invokii^  res  adjudicata  against  the  succes- 
sors In  office  of  a  previous  body  of  supervis- 
ors who  failed  In  the  Lawson  suit;  but  If 
they  were,  tbe  plea  on  that  account  should 
not  be  rejected.  But  the  plea  here  ia  direct- 
ed by  the  respondents,  who  are  successors 
In  office  of  predecessors  who  were  relators  in 
the  Lawson  Case,  and  whose  right  to  this 
office  In  that  case  was  determined  to  be  per- 
fect, because  the  pertinent  provisions  of  the 
Constitution  and  general  laws  on  the  subject 
of  connty  offices  and  county  officers  were 
paramount  to  similar  provisions  of  article  20 
and  the  Denver  dty  charter.  And  this  plea 
is  directed  against  the  people  of  the  state  of 
Colorado  who  were  and  are  the  parties  peti- 
tioner in  both  cases.  In  the  Lawson  Case 
the  people,  by  its  legal  r^iresentative,  au- 
thorized to  bring  the  suit  took  the  position 
that  the  Constitution  and  general  laws  re- 
latlug  to  county  officers,  term  of  office,  jurip- 
dlctlon,  duties,  and  qualifications,  were  the 
paramount  law  of  the  land  and  the  apparent- 
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ly  conflicting  prorlalons  of  article  20  and 
the  Denrer  dty  charter  were  to  be  disregard- 
ed, and  held  applicable  etrictly  to  mnnidpal 
affairs,  and  in  Uils  way  avoid  the  otherwise 
Irreconcilable  repugnancy  of  constitutional 
provisions  which  became  ^fectlre  at  the  same 
time.  The  people  were  snccessfnl  there  and 
obtained  a  decree  eatabllahlng  the  snpremacy 
of  the  state  Constitution  and  general  laws, 
and  respondentB*  tlUe  ben  Is,  as  rtiator's 
title  tliere  was,  based  upon  the  judgment  so 
rendered.  Here. the  same  people,  by  Its 
legal  represenbttlTe,  takes  a  squarely  con- 
trary position,  and  assnts  and  asks  this 
court  so  to  hold,  that  article  20.  upon  a 
special  subject,  and  the  Denver  diartor,  en< 
acted  In  pursuance  thereof,  override  all  oth- 
er snd  conflicting  constitutional  provisions 
and  the  general  laws  enacted  In  pursuance 
thereof.  Is  it  not  entirely  clear  tbat  what 
this  court  really  decided  in  the  LawBon  Case 
was  that  county  offices  existed  In  Driver 
county,  that  elecUon  to  fill  them  must  be 
held  In  Novembw,  and  that  flie  general  pro- 
vlslons  of  the  state  Constitution  and  genov 
al  laws  on  the  subject  control,  and  that  spe- 
cial article  20  and  the  Denver  <Aty  charter 
In  conflict  therewith  must  yldd? 

If  what  we  have  said  Is  true,  then  It  fol- 
lows that  things  decided  in  Uie  lawson  Case 
directly  affect  the  public  oi&ce  itself  and 
relate  to  public  rights.  Thst  decision  necee- 
sarlly  determined  the  very  existence,  the  na- 
ture, powers,  tbe  duties,  privileges,  the  juris- 
diction, qualification,  and  source  of  the  of- 
fice. There  cannot  be  conceived  a  case  where 
a  judgment  more  cleariy  affects  and  touches 
these  essential  attributes  of  a  public  office, 
and.  If  this  is  80,  according  to  the  dedslons, 
end  even  according  to  the  majority  opinion, 
the  successora  in  office,  relying  upon  the 
same  source  of  tlOe  as  their  predeoessors 
in  whI<Ai  such  determination  was  made,  hold 
in  privity  with  their  predecessors  and  are 
not  only  bound  by  the  previous  judgment, 
but  may  assert  it  and  rdy  upon  it  the  same 
as  could  their  predecesBors,  and  use  it  as 
against  their  adversaries  and  all  those  who 
«lalm  under  them.  And  why  should  not  the 
state  be  estopped  by  this  judgment?  Is  It 
Immune  from  the  rule  that  applies  to  all 
other  litlgante  when  It  voluntarily  tubmite 
Itself  to  the  courte  of  its  own  creation? 
It  certainly  was  a  party  In  the  Lawaon  Case, 
the  moving  par^,  and  admnced  the  conten- 
tion therein  which  was  decided  In  Ite  favor. 
That  judgment  should  and  does  estop  it  in 
any  subsequent  suit  against  the  same  party 
and  tbe  privies  in  law  of  that  party  from 
taking  a  different  attitude.  That  doctrine 
is  applicable  here,  since  the  judgment  in  the, 
fwiner  case  touched  so  emphatically  and  un- 
questionably every  attribute  of  the  office  of 
county  commissioner,  including  the  existmce 
of  the  office  itself.  All  the  parties  to  it  and 
tiielr  privies  In  law  and  estate  are  bound. 
Respondeute  here  are  clearly  entitled  to 
maintain  their  plea  because  they  are  privies 


In  office  to  rotors  in  the  tawson  Case  as  to 
all  matters  affecting  tbe  powers,  duties,  exist- 
ence, ete.,  of  Uiat  office  claiming  as  they  do, 
under  Uie  same  general  right  and  from  the 
same  source,  and  petitioner  here  was  peti- 
tioner there  2  Black  on  Judgments,  f  682; 
23  Cye.  1350. 

6.  That  the  doctrine  of  stare  decisis  appllei 
to  the  class  of  cases  to  which  this  belongs 
is  admitted.  Constitutional  questlona  are  as 
much  within  Its  purview  as  are  those  based 
upon  the  statute  or  the  common  law.  In  Peo- 
ple V.  Le  Fevre;  21  Colo.  218, 241, 40  Pac.  882, 
800,  this  court  said:  "We  are  not  unndndAd 
of  the  rule  that  tbe  maxim  stare  decisis  is 
applicable  in  Ite  fnllesC  sense  only  where 
property  rifi^te  are  Involved.  The  doctrine 
however,  applies  to  Constitutions  as  well  as 
to  statutory  law,  or  to  any  other  kind  of 
law."  In  this  case,  however,  it  is  not  oi- 
forced  for  tJie  reasons  stated  In  the  opinion. 
Of  course,  the  court  has  the  power  to  disre- 
gard every  one  of  Ite  own  previous  dedsiona 
if  it  sees  fit  to  do  so;  but  it  should  long 
hesitate  to  overrule  a  line  of  20  or  more  cases 
upon  the  same  subject,  which  it  has  been 
obliged  to  do  in  order  to  reach  the  ooncdualon 
which  the  majority  opinion  announces.  If 
there  ever  was  an  instance  where  the  maxim 
should  be  strictly  applied,  this  case  furnishes 
It  Nothing  Is  f urtiier  from  our  purpose  than 
to  revive  the  partisan  passitms  whidi  grew 
out  of  the  adoption  of  artide  20,  and  this 
reference  is  made  to  the  subject  solely  as 
warrant  for  the  assertion  that  the  questions 
here  involved  and  already,  twenty  times  de- 
cided the  same  way,  and  whlcfa  are  now  be- 
li^  reconsidered,  unfortunately  have  become 
and  are  saturated  with  partisan  feeling  and 
party  prejudice.  The  grounds  given  for  re- 
ftislng  to  aUde  by  the  former  decision  are 
tiiat  it  is  so  manifestly  wrong  and  the  sub- 
Jedi-niatter  Is  of  sudi  momentous  public  Im- 
portance tbat  it  ouc^t  to  be  decided  right, 
since  it  has  not  become  a  rule  of  property. 
Two  decisions  of  this  court,  one  written  by 
each  of  the  minority,  are  dted  in  support  of 
this  position.  Neither  nor  both  of  them,  nor 
any  other  cases  that  can  be  found,  are  au- 
thority therefor.  A  fair  atatoneut  as  to  the 
Colorado  Seminary  Case,  80  Colo.  507,  71 
Pac.  410,  ongbt  to  have  Induded  the  real 
reason  given  for  the  refusal  to  enforce  the 
maxim  in  that  ca8&  No  other  organisation 
in  the  state  had  a  charter  almilar  to  the  one 
held  by  Colorado  Seminary,  and  the  former 
decision,  whldt  was  modified,  had  not,  and 
never  could,  become  a  rule  of  ptopacty  on 
the  faltii  of  whidi  private  rlghte  could  be 
acquired.  In  the  Cblhoun-Ajax  Case^  27  Cola 
1,  68  Pac.  607,  CO  Ia  B.  A.  200,  83  Am.  St 
Rep.  17,  a  former  decision  was  overruled  as 
wrong,  but  the  court  was  not  onbarrassed  In 
doli%  so,  since  It  was  based  upon  an  errone- 
ous conception  of  an  act  of  Congress,  and  a 
dedaion  of  a  state  court  In  construing  It 
never  could  become  a  rule  of  property.  The 
power  to  bring  about  that  result  reete  ex- 
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clmlTelT  wlOi  tbe  Supreme  Goort  of  tlie 
United  States. 

We  have  alreacty  expreBsed  our  tIowb  as 
to  tbe  rDllng  In  the  Johnson  Case.  We  em- 
phatlcallr  take  Issue  with  tbe  statement  In 
tbB  majority  opinion  here  that  that  decision 
lias  not  become  a  rule  of  proper^.  How  such 
a  statement  came  to  be  made  we  are  unable 
to  discord.  I4S8  than  one  year  after  the 
Sours  and  about  one  year  before  the  Johnson 
Case  was  decided,  this  court.  In  Parsons  t. 
People^  32  Colo.  221,  T6  Paa  666,  had  before 
It  for  consideration  sections  of  tbe  general 
rerenue  act  of  1902  (Laws  1902,  c.  S),  whlcb 
leried  upon  all  liquor  dealers  In  this  state  a 
license* tax  to  produce  state  revenue.  In  the 
'Opinion  concurred  in  by  Mr.  Justice  Steele  In 
answering  the  argument  that  article  20  of 
the  Denver  charter  vested  such  power  to  tax 
exclusively  In  the  City  of  Denver,  it  waa 
said:  "Neither  Is  this  revenue  act  of  1002  In 
violation  of  any  provision  of  article  20.  In 
the  majority  opinion  of  this  court  in  People 
ex  rel.  v.  Sours,  31  Colo.  369,  74  Pac.  167, 102 
Am.  St  Rep.  34,  it  was  clearly  indicated  that 
the  general  scheme  of_  government  therein 
cont^plated  Is  restricted  to  that  of  tbe  mu- 
nlclpalil7  proper,  and  does  not  intrench  up- 
on comity  or  state  government.  It  does  not 
purport  to  nullify  the  Constitution  or  gen- 
eral laws  of  the  state  in  so  far  as  tbey  per- 
tain to  county  or  state  government,  or  at- 
tempt to  interfere  with  the  power  of  the 
state  in  raising  state  revenue.  If  there  were 
no  specific  provision  in  that  amendment  npon 
the  subject,  such  would  be  Its  construction." 
That  decision  directly  afiFected  Mr.  Parsons* 
right  of  property.  Thereby  he  gave  up  invol- 
untarily some  of  his  property.  In  the  City 
and  County  of  Denver  v.  Hallett,  34  Colo. 
393,  83  Pac.  1066,  the  opinion  being  by 
Steele,  Justice,  handed  down  only  a  few 
months  after  the  Johnson  decision,  the  doc- 
trine of  that  case  was  enforced,  and  thereby 
taxpayers  of  the  city  of  Denver  were  com- 
pelled to  contribute  to  the  building  of  an  au- 
ditorium. Among  other  things  Justice  Steele 
said:  "Tbe  purpose  of  the  twentieth  article 
was  to  grant  home  rule  to  Denver  and  the 
other  municipalities  of  the  state."  In  Den- 
ver T.  Bottom,  44  Colo.  308,  98  Pac.  13,  again 
enforcing  the^  doctrine  of  the  Johnson  Case, 
this  court  prevented  Mr.  Bottom  from  col- 
lecting his  salary  as  county  attorney,  which 
be  claimed  of  the  new  county  government. 
As  to  Mr.  Bottom,  this  decision  had  passed 
loto  a  rule  of  property,  as  he  ascertained 
to  his  financial  loss.  Perhaps  the  most  con- 
spicuous instance  where  the  doctrine  of  the 
Johnson  Case  was  enforced  as  a  rule  of 
property  Is  to  be  found  In  County  Commis- 
sioners V.  Lnnney,  46  Colo.  403,  104  Pac.  945. 
The  opinion  was  written  by  Mr.  Justice  Hill, 
who  concurs  In  the  majority  opinion  in  the 
case  at  bar.  and  It  met  tbe  full  approval  of 
C9ilef  Justice  Steele  and  Mr.  Justice  Gab- 
bert.  Dnnney  sued  the  board  of  county  com- 
missioners of  tbe  city  and  county  of  Denver 
upon  a  demand  ^regating  over  $30,000, 


whlcb  he  claimed  as  a  balance  due  him  for 
transcribing  a  portion  of  the  records  of  the 
late  Arapalioe  county  which  related  to  Adams 
county.  The  board  of  snpervlsors  of  the  dty 
of  Denver,  while  assumlnff  to  act  as  a  board 
of  county  commissioners  of  Denver  county, 
had  allowed  this  claim  only  a  few  days  be- 
fore they  were  ousted  from  office  by  this 
court  under  the  application  of  the  decision  ta 
the  Johnson  Case  and  the  other  so-called 
county  officers'  cases,  all  of  whidi  are  re- 
ported in  volume  SI  of  our  reports,  and  86 
Pacific.  When  the  r^larly  elected  board  of 
county  commissioners,  wUch  was  let  Into 
office  as  the  result  of  that  decision,  took  tbelr 
seats,  they  reconsidered  Lunney's  claim  and 
disallowed  it  'On  aKKal  to  the  district 
court  the  board's  actSon  was  overruled;  but, 
on  error,  this  court  revised  the  ruling,  and 
held,  under  the  doctrine  o£  the  Johnson  Case 
and  the  other  county  office*  cases  alluded 
to,  that  the  new  board  was  the  legally  elected 
and  constitutional  board  of  county  commis- 
sioners, and  had  tbe  right  to  disapprove  and 
nullify  the  previous  action  of  the  supervisors. 
Our  judgment  could  not  Vave  been  as  it  was 
unless  the  Johnson  Ckse  was  followed.  That 
It  was  again  enforced  In  tbe  liunney  Oase 
as  a  rule  of  property  Is  too  plain  for  argu- 
ment If  the  decision  of  the  majority  in  the 
case  at  bar  is  right,  the  decision  In  the 
Lonney  Case  was  wrong.  Mr.  Lunney  has 
lost  his  claim  of  over  930^)00,  whweas,  if  the 
new  doctrine  of  the  present  tnse  had  been 
enforced,  Hr.  Lonney  would  have  got  his 
money.  Other  cases  to  tbe  same  purport  as 
this  might  be  dted.  These,  however,  are 
enough  concliuively  to  show  that  the  John- 
son Case  has  t>ecome  a  settled  rule  of  prop- 
erty in  this  state.  Rights  have  been  acquired 
by  private  individuals  acting  upon  the  faith 
of  It  Bights  have  been  lost  as  the  result  of 
its  enforcement  This  being  so,  the  doctrine 
of  stare  decisis  should  be  strictly  applied 
here. 

For  another  reason  equally  persuasive 
should  the  doctrine  be  applied.  The  ques- 
tions involved  here,  as  already  stated,  have 
become  partisan  in  character,  and  particularly 
in  such  cases  should  the  doctrine  of  stare 
decisis  be  followed.  In  the  Le  Fevre  Case, 
supra,  it  was  applied  in  a  case  where  prop- 
er^ rights  were  not  Involved.  That  was  a 
controversy  merely  over  the  right  to  a  public 
office,  and  this  case  Is  no  stronger.  In  Dick- 
inson V.  Freed,  25  Colo.  302,  65  Pac  812,  the 
writer  concurred  in  the  decision  solely  be- 
cause a  previous  decision  of  our  court,  which 
he  did  not  approve,  so  required.  If  it  was  to 
be  followed.  After  so  stating,  the  special 
concurring  opinion  at  page  307  of  25  Colo., 
at  page  814  of  55  Pac,  says:  "But,  If  tbe 
rule  of  stare  decisis  should  ever  be  rigidly 
adhered  to,  it  is  in  election  controversies; 
for  in  no  class  of  cases,  and  for  reasons  ap- 
parent to  any  candid  mind,  are  there  strong- 
er reasons  for  the  strict  application  of  the 
rule."    There  are  other  decisions  of  our 
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court  to  like  ^ect,  bat  it  would  avail  noth- 
ing to  reproduce  tbem.  There  la  one  case, 
however,  to  which  particular  reference  la 
pertinent  In  1904  what  has  been  somewhat 
harshly  termed  "the  original,  exduslve,  ex- 
traordinary prerogative  jurisdiction  of  the 
King's  B«»ch/'  which  the  Constitution  has 
conferred  upon  our  Supreme  Court,  was  In- 
voked by  the  people  of  the  etate  on  the  re- 
lation of  Its  Attorney  General,  and  the  same 
was  exercised,  to  secure  for  Denver  a  fair 
and  honest  election  and  to  preserve  the  puri- 
ty of  the  ballot  therein  In  the  Impending 
state  election.  If  memory  serves  aright,  this 
action  of  our  court  was  not  received  with 
nntiualifled  or  rapturous  approval,  particu- 
larly by  those  directly  aifected,"  but  criti- 
cism, more  or  less  caustic,  followed.  A  few 
days  before  our  November  election  In  Novem- 
ber, 1910,  a'  similar  application  to  secure  an 
election  In  Huerfano  county  was  presented 
to  this  court.  Tour  of  the  members  who 
concur  in  the  present  majority  opinion  and 
the  two  now  dissenting  were  then  sitting, 
and  a  favorable  response  was  given,  with 
but  one  dissenting  voice,  jurisdiction  was 
taken  and  the  appropriate  writ  of  Injunction 
was  issued,  just  as  In  People  v.  Tool,  35 
Colo.  225,  86  Pac.  224,  229,  231,  6  L.  R.  A. 
(N.  S.)  822,  117  Am.  St  Rep.  198.  It  may  be 
of  course^  that  my  Brethren,  who  constitute 
the  majority  of  this  court  now,  and  who  did 
last  October,  thlok  that  the  Tool  Case  was 
rightly  decided,  and,  if  so,  there  is  no  per- 
tinency In  the  present  reference  to,  and  com- 
ment upon,  the  assumption  of  ori^nal  juris- 
diction in  the  later  case.  But  it  Is  appre- 
hended, and,  if  in  this  we  are  in  error,  a 
retraction  of  the  statement  will  follow  on 
notice,  that  this  majority,  following  many  il- 
lustrious precedents  of  this  court,  were  so 
Impressed  with  the  wholesomenesa  of  the 
doctrine  felicitously  expressed  by  "stare  de- 
dslB,"  and  were  ao  determined  tenadonaly 
to  adhere  to  it  in  accordfmce  with  the  estab- 
lished practice,  OioDgh  In  ao  doing  th^  ran 
counter  to  tbeir  own  deliberate  Judgment, 
that  th^  sank  their  individual  views,  and, 
guided  by  this  nnivraml  rule  that  prevails 
in  all  countries  where  courts  are  governed 
80  largely  by  precedents,  assumed  thia  most 
unusual  Jurisdiction  on  the  authority  of  the 
r^rted  Tool  Case,  and  fearlessly,  and  with- 
out much  hesitation,  let  the  sweeping  writ 
of  injunctlcm  go.  It  la  submitted  wlUi  all 
eamestneaa  that  such  action  was  a  more  ex- 
treme lllnstratlon  ot  sticking  fast  to  stare 
decisis,  and  <m  the  faith  of  a  single  r^rted 
case  as  a  precedent,  than  would  be  following 
here  the  rule  In  the  Johnson  Case,  approved 
and  applied  aa  it  has  been  by  twenty  or  more 
cases  by  the  same  court  For  these  and  other 
reasons,  so  forcefully  expressed  in  the  brief 
of  Bx-Judge  Dixon,  we  say,  without  hesita- 
tion, whatever  may  be  the  individual  views 
of  the  present  majority,  th^  shonld  observe 
the  universal  practice  in  such  circumstances 
and  yield  obedience  to  at  least  twenty  of  our 


own  previous  decisions,  although  these  ad- 
judications are  not  in  harmony  with  their 
own  views.  If  within  the  course  of  a  few 
years  the  personnel  of  this  court  changes, 
and  a  new  majority  should  be  of  opinion 
that  the  Johnson  Case  was  rightly  dedded, 
and  that  the  decision  in  the  case  at  bar  was 
so  manifestly  wrong  that  public  interests 
demanded  a  reconsideratioo,  with  a  view  to 
its  nullification,  why,  with  equal  propriety^ 
may  not  the  future  majority,  If  aome  dissat- 
isfied leading  body  of  citizens  demands  it,, 
and,  be  it  said  with  no  thought  of  criticism^ 
there  is  always  enough  dissatlafaction,  often, 
stimulating  and  healthful,  in  a  progressive- 
communlty  to  demand  a  change  of  almost 
any  existing  decision  or  policy,  put  forth  the 
"royal,  extraordinary  prerogative  jurisdic- 
tion of  the  King's  Bench,"  aud  revivify  the 
Johnson  decision  to  which  the  present  ma- 
jority has  administered  a  blow  that  has  ef- 
fected its  quietus.  This  suggestion,  were 
there  not  other  compelling  reasons,  ought  to 
stay  the  hand  of  the  court  in  this  most  un- 
usual and  unprecedented  proceeding,  whlcb 
It  has  permitted  to -progress  to  a  conduslou. 

7.  It  is  not  strange  that  the  various  coun- 
sel who  have  appeared  In  the  many  cases 
relating  to  article  20  have  not  always  agreed 
among  themselves  as  to  Its  meaning  and  ef- 
fect, and  have  not  unqualifiedly  assented  to 
the  prevailing  opinion  in  the  Sours  or  the 
dissenting  one  in  the  Johnson  Case.  Ap- 
parently, as  we  have  already  seen,  present 
counsel  for  petitioner  have  Imbued  the  pres- 
ent majority  with  some  of  their  new  Ideas 
quite  at  war  with  those  entertained  by  for- 
mer judges  whose  views  are  avowedly  adopt* 
ed.  In  the  able  brief  of  Messrs.  Riddle  and 
Thompson,  In  support  of  this  petition,  they 
refer  to  the  statement  of  Mr.  Justice  Steele 
in  his  Johuson  diraent  that  by  the  Sours  de- 
cision the  people  not  only  could  free,  but, 
by  article  20,  had  freed  Denver  from  several 
proviaiona  of  the  Constitution.  In  language 
as  diplomatic  as  masters  of  human  speech 
can  employ,  counsel  express  their  Inability 
to  concur  by  saying  that  the  idea  may  be 
correct  but  the  language  la  inexact  Tet 
they  also  add  that  tbe  sentence  seems  to 
concede  what  counsel  themselves  believe  la 
not  correct  But  the  full  sweep  of  the  state- 
m^t  was  essential  to  Judge  Steele's  aigu- 
menti  and  his  conclusion  was  not  Justified,  If 
upon  his  statement  counsel's  jaxplanatlon  la 
grafted.  One  of  these  same  learned  conns^ 
appeared  in  a  former  case,  and  he  then  took 
a  position  whl<A,  as  we  understand  It,  Is 
directly  opposed  to  his  presaat  attitude^  aa 
the  quotation  from  his  brief  In  that  case 
reproduced  in  Judge  Maxwell's  opinion  Is  the 
Johnson  Case  abundantly  testifies.  Indeed, 
that  brief  might  be  .well  used  now,  aa  here- 
tofore, as  a  text  for  the  variooa  dedUons  In 
line  with  the  Johnson  OaB&  The  oral  argu- 
ment of  Mr.  Richardson  on  the  same  side 
in  the  pending  cause  bore  ample  evidence 
that  his  adroit  mind  perceived  the  force  oT 
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ttw  argnment  employed  hj  Mr.  Justice  Max- 
well In  applying  the  doctrine  of  tbe  Sours 
Case,  and,  while  the  learned  lawyer  thought 
tbe  Jolinson  decision  wnmg  and  the  Sours 
decision  right,  he  Tcatnred  to  submit  a  sug- 
gestion, which  left  a  de«  impression,  that  It 
might  he  well  also  to  reconsider  the  Sours 
Case  and  put  the  decision  on  the  d^ensfble 
ground,  consistent  with  the  construction  that 
tbe  real  and  primary  purpose  of  article  20 
was  not  to  give  home  rule  to-  Denrer  and 
other  cities,  but  to  consolidate  the  city  and 
county  governments  of  Denver  into  a  new 
body  politic  with  only  one  anomalous  form 
of  goremment  though  this  court  in  every 
case  and  by  every  Judge  who  participated 
had  held  time  and  again  that  its  sole  pur- 
pose was  to  secure  home  rule.  Counsel  may 
be  right,  and  there  is  much  force  In  bis  ar> 
gnment  for  a  reconsideration  of  tbe  Sours 
Case.  Now  that  this  court  has  entered  upon 
tbe  task  of  reconsidering  mere  reasoning 
of  rightly  dedded  eases,  it  ought  to  ext^d 
its  jurisdiction  and  reconsider  tbe  Souni 
Case,  because,  if  for  no  other  reason,  the 
judgment  here  pronounced  is  irreconcilably 
repugnant,  not  only  to  the  reasoning  thereof, 
but  to  tbe  decision  Itself.  These  reflections 
are  prompted  by  tbe  suggestion  of  the  ma- 
jority opinion  that  tbe  meaning  and  effect 
of  article  20  is  so  obvious  that  no  fair-minded 
person  can  have  any  doubt  about  It  That 
we  may  not  be  suspected  of  partiality  or 
accused  of  reproducing  the  views  of  those 
with  wbom  we  agree  we  have  summoned 
some  of  their  own  witnesses  to  testify  that 
there  really  are  some  intelligent  and  promi- 
nent lawyers,  even  on  the  same  side,  who  en- 
tertain quite  radically  different  views  as  to 
the  meaning  of  this  allied  self-lntOTpretlng 
docoment. 

8.  If,  however,  we  are  wrong  In  all  that 
has  been  heretofore  said  In  this  dissenting 
opinion,  there  are  other  considerations  which 
make  it  not  only  just  and  right  from  a  moral 
standpoint,  but  Imperative  on  1^1  grounds, 
to  continue  In  full  force  the  Johnson  decision. 
If  a  personal  reference  in  a  Judicial  opinion 
be  pardonable,  the  statement  may  not  be  In- 
appropriate here  that  the  present  writer  does 
not  belieTe  that  article  20  was  adopted  as  the 
Ctmstitntion  Itself  prescribes.  His  reasons 
therefor  are  stated  In  his  dissenting  opinion 
Id  the  Sours  Case  reported  at  page  411  of  31 
Colo.,  at  page  167  of  74  Pac.  (102  Am.  St.  Bep. 
34).  If  the  majority  opinion  here  had  not  by 
favorably  commenting  upou  it  dignified  the 
baseless  charge  that  tbe  majority  In  tbe 
Johnson  Case  proceeded  as  If  an  article  of 
tbe  Constitution  was  itself  unconstitutional, 
ind  that  artide  20  had  been  treated  by  them 
u  an  interloper  Instead  of  a  duly  authenti- 
cated member  of  the  organic  act,  the  present 
reference  would  not  be  mad&  No  judge  of 
this  court,  so  fiir  as  we  know,  has  ever  said 
or  intimated  tbat,  when  an  article  or  section 
his  once  become  a  part  of— that  Is,  has  been 
legally  adopted  by  the  people  as  a  part  of— 


the  state  Constitution,  It  is  unconstitutional, 
unless,  of  course,  it  coqtraveaies  some  part 
of  the  higher  federal  law.  It  would  then  be 
invalid,  because  the  higher  law,  not  the  su- 
preme law  of  tbe  state,  condemned  it  But, 
before  a  proposed  or  submitted  amendment 
to  a  state  Constitution  can  become  a  vaiid 
part  thereof.  It  must  t>e  not  oniy  in  harmony 
with  the  higher  law,  but  must  be  adopted  by 
tbe  people  In  the  manner  In  which  the  same 
people  has  prescribed  in  some  existing  provi- 
sion of  that  Instrument  Bguaily  fallacious 
is  the  criticism  made  by  irresponsible  per- 
sona, and  apparently  sanctioned  In  the  opin- 
ion, that  a  permissible  construction  by  a 
court  of  one  article  or  section  of  a  Constitu- 
tion that  makes  it  harmonious  with  other 
provisions  of  equal  rank  in  the  same  instru- 
ment and  avoids  a  clash  with  the  federal 
laws,  while  a  different  construction  would 
produce  an  irreconcilable  con^ct,  thereby 
ruthlessly  sets  aside  a  vital  part  of  tbe  or- 
ganic act  What  the  Johnson  decision  did 
was  to  put  an  entirely  permissible  construc- 
tion on  section  2  of  artkde  20  so  as  to  make  it 
harmonious  not  only  with  other  parts  of  the 
same  instrument  of  equal  dignity,  but  es- 
pecially to  make  It  conform  to  that  require- 
ment of  Om  federal  Constitution  wblcta  im- 
poses upon  every  state  tbe  necessity  to  main- 
tain therein  a  republican  form  of  government 
And  in  doing  so  this  court  merely  followed 
and  applied  the  principle  which  the  prevail- 
ing opinion  in  the  Sours  Case  said  must  be 
applied  to  make  the  article  harmonious  with 
the  federal  law. 

Most  strenuous  endeavor  was  made  In  the 
dissenting  opinion  In  the  Johnson  Case  to 
escape  the  logic  employed  by  tbe  same  judge 
in  the  Sours  Case,  and  the  effort  bas  be«i 
renewed  by  counsel  for  petitioner  here  to 
Bupplemeot  that  attempt  We  submit  with 
all  confidence  unsuccessfully  if  the  ordinary 
rules  of  correct  reasoning  are  to  govern.  I«t 
us  see  If  Justice  Maxwell's  opinion  in  the 
Jobnsra  Case  was  properly  based  on  the 
Sours  decision.  A  mere  reading  of  Judge 
Steele's  prevailing  opinion  in  the  Sours  Case 
ought  to  satisfy  any  candid  mind  tbat  tals 
reasoning  was  correctly  aK>rebended  and 
applied.  We  proceed  now  to  show  from  the 
record  that  the  Steele  opinion  was  exadiy 
what  Judge  Maxwell  said  it  was,  and  also 
tbat  it  was  correctly  applied  in  the  John- 
son C^se.  In  the  Sours  Cue  one  of  the 
pleas  Interposed  by  tiie  respondents  was  that 
article  20  was  repugnant  to  tbe  Constitution 
of  the  United  States,  "In  that  It  creates  or 
undertakes  to  create  independent  mnnldpali- 
ties  within  the  borders  of  the  state  of  Colo- 
rado, with  anthoilty  to  create  their  own  char- 
ters or  organic  laws,  and  to  act  and  legislate 
independent  of  and  out  of  the  control  of  th^ 
General  Assembly  of  tbe  state  of  Colorado, , 
which  is  composed  of  tbe  electors  chosen 
from  the  entire  state  of  Colorado,  and  set 
up  such  form  of  government  as  tbe  Inhalilt- 
ants  of  such  munldpallUes  may  deem  prop- 
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er."  Tbls  excerpt  Is  fonnd  in  the  brief  pre- 
pared by  the  late  Senator  Hughes,  H.  M. 
Orahood,  and  Calvin  P.  Butler.  In  support 
of  this  conteotloa,  Messrs.  Whitford  &  Parks 
In  their  brief  In  the  Sours  Case,  by  way  of 
argumoit,  use  the  words  which  Mr.  Justice 
Steele  quotes  at  page  385  of  31  Colo.,  at  page 
167  of  74  Pae.  (102  Am.  St.  Rep.  34),  of  his 
opinion,  and  which  were  reproduced  by  Mr. 
Justice  Maxwell  at  page  148  of  34  Colo.,  at 
page  233  of  86  Pac.,  of  his  opinion  in  the 
Johnson  Case.  The  words  quoted  by  Judge 
Steele  were  not  the  only  ones  on  the  subject 
in  the  Whltford-Parks  brief.  Both  of  these 
distinguished  lawyers  were  members  of  the 
senate  when  article  20  was  voted  on,  and. 
in  addition  to  the  language  quoted  in  the 
Sours  opinion,  they  said:  "In  the  discus- 
sions in  the  Senate  on  this  act  we  could  get 
no  satisfaction  from  its  supporters  as  to  the 
extent  of  the  power  they  laid  claim  to  under 
the  act  We  certainly  heard  no  contention 
made  that  it  applied  only  to  the  local  af- 
fairs of  a  municipality.  In  vain  we  tried  to 
make  them  amend  with  some  sort  of  limita- 
tion. We  do  not  know  whether  they  now 
propose  to  take  that  position  or  not  We 
mean  tiie  position  that  the  act  only  carried 
avithorlty  to  legislate  on  such  city  affairs 
that  tbe  present  city  Is  authorized  to  legis- 
late on.  *  *  *  If  it  were  to  be  confined 
to  dty  affairs,  why  didn't  they  say  so?  The 
tnlxing  of  the  city  government  with  the 
county  government  disposes  of  any  such  as- 
sumption. The  county  government  is  a  le- 
gal subdivision  of  the  state  government  It 
is  a  state  agency.  It  is  the  strong  right 
arm  of  the  state.  Without  it— without  the 
county  officers  and  their  functions — the  state 
would  be  Impotent  and  helpless.  •  ♦  • 
What  is  the  net  result,  considering  only  tbe 
mixture?  Is  it  local  government  only?  Or 
is  It  local,  county  and  state?  •  •  ♦  With 
the  JudWary  and  the  district  attorney  mixed 
up  with  the  amalgamated  county  and  dty 
governments,  are  we  to  be  told  that  tills  In- 
strument only  confers  authority  on  tbls  char- 
ter convttitlon  to  deal  iritb  municipal  ques- 
tions?" 

Sabstantlally  tbe  same  argument  waa  made 
in  otb&  of  respondents'  printed  briefs.  Of 
tbe  tfflefa  ot  tbe  petitI(Hter  In  that  case  the 
most  ezbanstlTe  was  the  one  filed  by  Sen- 
ator Rnsb  and  J.  Warner  MIUb,  rented  to 
be  the  framers  of  article  20,  and  who  were 
supposed  to  know,  If  any  one  does,  what  Its 
purpose  was.  This  la  what  they  tben  said 
In  anawerlng  ttie  arguments  of  their  oppo- 
neata  on  tbls  brandf  of  the  case.  At  page 
322  of  the  brief,  which  was  Intended  as  a 
8ufficl«it  and  conclusive  reply  to  respondents' 
contention,  tb^  way  that  section  2  of  article 
20  sufliclently  refutes  the  argument,  for  they 
add,  it  "brings  the  city  and  county  of  Den- 
ver strictly  within  the  control  and  Bupervi- 
Bion  of  the  state  as  to. all  matters  of  state 
concern.  The  only  way  a  county  comes  in 
contact  with  the  state  is  through  Its  agents. 
Its  oncers.   And      tjbla  provl^on  all  the 


fears  of  counsel  may  well  subside  and  peace 
possess  their  souls.  It  is  as  if  article  20 
had  said  that  state  control  in  state  affairs 
Is  supreme,  but  as  to  municipal  affairs  tbe 
state  will  allow  the  people  of  the  city  to 
govern  thanselves."  In  summarizing  their 
conclusion  at  page  366  they  say  of  article 
20:  "'It  Is  along  the  Hue  of  municipal  growth 
and  development  It  relieves  the  state  of 
petty  local  matters  that  can  better  be  at- 
tended to  by  ^e  local  authorities.  It  gives 
municipalities  the  power  of  self-government 
In  local  affairs.  It  divorcee  Denver  from  the 
Infamous  system  of  despotic  and  autocratic 
government  which  is  now  its  curse  and  Its 
undoing.  It  places  in  the  hands  of  the  people 
such  power  that  they  may  protect  themselves 
from  rapacious  robbery,  both  official  and  cor- 
porate, but  at  the  same  time  preserving  to 
the  state  Its  full  power  over  all  matters  of 
state  cognizance  and  proper  state  oontroL" 
Blsewhere  In  this  voluminous  brief  the  dec- 
laration was  frequently  made  that  the  sole 
purpose  of  article  20  was  to  provide  home 
rule  for  Denver  and  other  cities,  and  that 
county  and  state  affairs  were  not  within  Its 
purview.  The  principal  oral  arguments  at 
the  hearing  in  tbe  Sours  Case  were  by  the 
late  Senator  Hughes  for  tbe  respondents  and 
by  Ex-Senator  Patterson  for  tbe  petitioner. 
With  great  power  and  eloquence  these  able 
lawyers  presented  their  views  on  all  the 
questions  raised  in  that  case  and  at  great 
length  and  with  unusual  force  and  clearness 
dwelt  upon  this  particular  phase  of  the  con- 
troversy which  we  have  Just  outlined.  There 
was  not  the  slightest  doubt  in  the  minds  of 
any  of  tbe  judges  about  the  radically  dif- 
ferent constructions  which  these  astute  gen- 
tlemen put  upon  article  20.  Senator  Hughes, 
In  behalf  of  respondents,  contended  that  as 
to  the  newly  dedned  territory  and  with  re- 
spect to  the  new  body  politic,  tbe  Intention 
of  article  20  and  the  language  sufficiently 
evidenced  the  Intent  was  to  cut  it  loose  from 
the  state  Constitution  and  general  laws,  and 
to  free  it  from  sui)ervlslon  by  the  General 
Assembly,  and  to  Invest  the  people  thereof 
with  full  and  tmrestralned  power  to  legis- 
late upon  all  dty,  county,  and  state  affairs 
as  they  saw  fit  Senator  Patterson  in  b^ialf 
ot  the  petitioner  contended,  in  barmony  with 
Its  briefo,  that  there  was  no  warrant  for 
sucb  construction,  but,  on  tiie  contrary,  tbe 
new  public  body  created  was  restricted.  In 
its  administration,  solely  to  local  or  mn* 
nldpal  affairs.  It  was  In  answer  to  the 
foregoli^  contentions  of  opposing  coonsel 
that  Mr.  Justice  Steele  .used  tBe  ar^ment  be 
did,  and  stated  that,  if  respon&nts*  oonstruc- 
tim  was  correct,  the  amendment  oould  not 
be  sustained.  It  was  necessary  therefore,  In 
order  to  save  any  portion  of  It  whatever,  to 
liold,  as  was  done,  that  it  must  be  con- 
strued, considered,  and  Interpreted  as  hav- 
ing  for  its  sole  object,  to  nse  Jodge  Steele's 
own  langoage,  the  "securing  to  tbe  people  of 
Denver  absolute  freedom  from  legislative  In- 
terference In  matfers  ot  local  concern."  And 
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be  added,  'te  considered  and  Interpreted,  we 
find  nothing  In  It  eabTerslTe  of  tbe  state  gov* 
nnmait,  or  repugnant  to  tbe  Ooustitutlon  of 
the  United  States."  We  submit  that  the  de- 
dBlm  was  squarely  made  that  only  munic- 
ipal, and  not  county  or  state  soTernmental, 
affairs  were  within  the  purview  of  the  ar- 
tide.  The  federal  compact  must  at  all  times 
be  observed.  Tbe  state  can  never  rid  Itself 
of  the  sovereign  legislative  power  exclusive- 
ly to  control  and  relate  all  county  and 
state  affolrs.  To  do  so  would  be  to  Inca- 
pacitate Itself  to  maintain  Its  own  exist- 
ence, and  leave  it  powerless  to  ke^  its  sacred 
obUgatlonB  to  the  fedei^l  government  The 
state  is  as  powerless  to  delegate  any  eesen- 
tlal  part  of  its  sovereign  legislative  power 
as  It  Is  to  yield  all  of  It  It  is  beyond  cavil 
tbat  legislation  to  fix  the  term  of  a  county 
or  a  state  oflBcer,  or  "agency,"  to  prescribe 
Us  salary,  time  of  election,  Jurisdiction,  etc., 
Is  strlcUy  the  exercise  of  severe^  legisla- 
tive power,  which,  under  our  form  of  state 
government,  resides  only  and  exclusively  In 
our  General  Assembly,  subject  of  course, 
to  constitutional  limitation.  And  yet  Just 
BucAi  legislation  as  this  Is  exactly  what  the 
majority  opinion  says  article  20  has  delegat- 
ed to  the  people  of  Denver,  but  which  Mr. 
JoBtice  Steele  said  could  not  be  accomplished, 
even  by  constitutional  amendment 

So  that  it  Is  altogether  clear  that  In  the 
Sours  Case  this  court  In  order  to  get  article 
20  into  the  Constitution,  was  obliged  to  give 
it  a  cmwtruction  probably  different  from  what 
gome  of  its  language  without  reference  to  the 
context  might  Import ;  but  of  that  Its  friends 
ongbt  not  to  complain.  A  reading  of  all  three 
opinions  In  the  Sours  Case  discloses  that 
tbov  were  other  equally  imperative  rea- 
wiis  tor  restricting  the  scope  of  the  amend- 
ment solely  to  local  affairs.  If  It  was  given 
tbB  Interpretation  which  the  respondents 
there  contended  tor,  and  which  tbe  major- 
ity oirinlon  here  has  put  iqMm  It  then  ttie 
amoidnient  embraced  at  least  two  distinct 
and  sqiarate  schemes  or  subjects ;  an  anom- 
aloiis  combined  form  of  tlty  and  county 
government,  each  of  which  had  always  there- 
tofore been  regarded  as  a  separate  subject 
ot  kglslatton,  and  home  rule  for  the  govern- 
ment  of  the  two  distinct  entities  constituting 
the  combination.  The  thing  snbrnitted  ss 
irtlde  20  would,  If  construed  as  It  ifl  herein, 
dearly  constitute  at  least  two  amendments, 
each  comalstlng  of  at  least  one  subject  And 
while  amended  section  2  of  article  19  per- 
mits more  than  one  amendment  to  be  sub- 
mitted at  the  same  general  election,  if  the 
proposal,  though  In  the  form  of  a  single 
imendment  contains  more  than  one  subject 
csch  must  be  separately  submitted  so  that  It 
oaj  be  s^rately  voted  cm.  The  pr(^x>Bal 
embodyhig  article  20  was  not  separately  snb- 
mttted  or  voted  on.  It  necessarily  follows 
fliat  tlie  interpretation  made  In  the  Sours 
Case  had  to  be  given  in  order  to  escape  the 
laUbltlon  of  artide  19.   Attention  la  caU- 


ed  to  the  dissenting  opinion  in  the  Soura 
Case  at  page  424  of  31  Colo.,  at  page  18i  of 
74  Pac.  (102  Am.  St  Rep.  34),  that  relators' 
counsel  there  "r^ieatedly  assert  tbat  the  only 
object  of  the  amendment  is  to  give  home  rule 
to  Denver." 

Then  ia  still  another  reason  for  restricting 
article  20  to  local  affairs.  If  Its  meaning 
is  what  the  presoit  majority  says  It  bears, 
even  according  to  the  reasoning  both  of  Jue- 
tice  Stetie  and  Justice  Gabbert  In  their  sepa- 
rate opinions  In  the  Sours  Case,  and  In  the 
dissenting  ophilon  of  Justice  Steele  In  the 
Johnson  Case  the  article  would  dlrectiy,  not 
Incidentally,  and  radically  amend,  or  alto- 
gether repeal,  some  one  or  more  sections  of 
at  least  sixteen  different  articles  of  the  Con- 
stitution, whereas  by  section  2  of  article  19 
at  the  same  sesrton  the  General  Assembly 
may  not  propose  amendments  to  more  than 
six  artides.  WtiUe  the  writer  did  not  In 
the  Soars  Cas^  and  does  not  now,  concur  In 
the  contduslons  of  the  majority  as  to  the 
meaning  and  scope  of  article  20,  be  submit- 
ted to  that  decision  as  was  his  duty,  and 
ever  tha%after  has  consistently  followed  and 
applied  it  The  efforts  of  its  self-constituted 
friends  will  have  brought  about  the  mls- 
chievons  results,  if  any  attend  Its  continued 
enforcement  wlUi  the  unwarranted  construc- 
tion put  upon  It  Would  any  one  be  so  rash 
as  to  say  that  tbe  amendment  could  or  would 
have  been  saved  if  in  the  Sours  Ca^  tiiat 
Interpretation  liad  been  made  which  the  pres- 
ent majority  sanctions?  And  is  It  not  quite 
apparent  that  if  the  majority  of  the  court 
in  the  Johnson  Case  had  adopted  such  inter- 
pretation, they  would  have  overruled  the 
Sours  dedslou,  and  at  tbe  same  time  re- 
moved article  20  from  Its  setting  In  tbe  peace- 
ful bosom  of  tbe  Constitution,  Just  as  In 
the  Sours  Case  the  entire  court  If  forced  to 
such  interpretation,  would,  In  tbe  first  In- 
stancy have  declared  It  not  entitied  to  ad- 
mission into  that  Instrument?  The  writer 
is  ready  to  admit  that  tbe  construction  made 
by  Senator  Hughes  and  his  associates  Is  cor- 
rect So  many  reasons,  however,  were  found 
for  declaring  tbe  amendment  not  legally 
adopted  tbat  he  refrained  from  then  express- 
ing an  opinion  as  to  tbe  construction  which, 
in  the  view  of  the  majority,  had  to  be  made 
in  order  to  save  the  amendment  But  what 
we  say  with  all  the  emphasis  at  our  com- 
mand is  that  this  court,  having  effected  the 
sslvation  of  article  20  as  a  part  of  our  or^ 
ganlc  law,  by  placing  on  It  the  construction 
tJiat  It  was  restricted  solely  to  municipal  or 
local  matters,  should  forever  thereafter  ad- 
here to  and  enforce  the  arilcle  with  the  same 
construction  then  given.  If  that  construction 
was  good  enough  to  save  the  article.  It  Is 
good  enough  now  v^en  Its  practical  opera- 
tion is  called  in  question. 

In  the  proceeding  in  the  Sours  Case  tbe 
people  of  the  state  of  Colorado  as  a  party 
litigant  obtained  a  decision  tbat  the  sole  pur^ 
pose  of  article  20  was  to  secure  home  rule 
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for  Denver  and  other  cities,  and  so  pnt  It 
Into  the  Constitution.  Such  its  framers 
thought  was  its  purpose,  for  In  submitting  it 
to  a  vote  of  the  people  the  tickets  had  on 
them,  "For  Home  Rule  for  Citlee,"  and 
"Against  Home  Rule  for  Cities."  Having 
got  the  article  securely  Imbedded  In  the  Con- 
stitution, the  same  people,  by  its  Attorney 
General,  as  a  part?  In  a  second  proceeding — 
the  Johnson  Case — sought  and  obtained  a 
Judgment  enforcing  one  of  the  announced 
doctrines  of  the  Sours  Case,  namely,  that 
home  rule  for  cities  -was  the  sole  purpose  of 
the  amendment  In  a  third — this  proceeding 
— the  same  people,  by  another  Attorney  Gen- 
eral, repudiates  the  two  former  dedsions 
which  were  given  at  Its  own  demand,  and 
In  accordance  with  its  own  contention,  and 
asks  for,  and  has  obtained,  a  reconsidera- 
tion, with  the  result  that  these  former  deci- 
sions are  overthrown,  and  new  and  directly 
•contrary  doctrines  established.  If  a  private 
party  so  conducted  himself,  It  could  be  well 
said  that  he  was  guilty  of  bad  faith,  a  spe- 
cies of  false  pretense,  for  it  would  present  a 
■case  where  a  party  got  a  favorable  deci- 
sion upon  one  theory,  and,  after  having  en- 
Joyed  the  full  benefit  of  It,  afterwards,  for 
some  reason  satl^actory  to  himself,  sought  to 
■obtain  a  directly  contrary  holding  to  meet 
his  own  changed  condition.  The  court  should 
not  lend  Its  aid  to  any  such  behavior.  If 
some  future  Attorney  General  should  think 
the  Johnson  Case  absolutely  sound,  what  Is 
to  prevent  him  from  reopening  the  question 
and  succeeding  therein,  if  by  the  change  In 
the  personnel  of  the  court  which  sometimes 
occurs  he  is  able  to  find  a  complaisant  ma- 
jority? The  endless  chain  naturally  occurs 
to  the  reflective  mind. 

All  that  has  been  done  In  this  proceeding 
may  be  useless  labor,  wasted  effort,  -so  far 
as  the  decision  Is  Intended  as  a  guide  for  fu- 
ture action,  as  the  signs  of  the  times  Indi- 
cate the  early  approach  of  the  commission 
form  of  govemmfflit,  and  the  rumbling  of 
the  advancing  columns  of  the  usually  vic- 
torious army  of  Its  advocates  may  be  heard 
by  the  listening  ear.  Whether  it  comes  or 
not,  we  felt  It  a  duty  to  register  our  dissent 
here  and  give  our  reasons  for  It.  The  fervent 
hope  is  expressed  that  the  present  announce- 
ment be  received  with  the  submission  and  re- 
spect which  decisions  of  this  court  should 
always  command.  We  concede  to  our  Breth- 
ren of  the  majority  the  same  desire  to  do 
their  duty  and  declare  the  law  as  they  ap- 
prehend It,  which  we  claim  in  our  own  be- 
half. That  office  holders  who  are  members 
of  an  opiKtsing  political  party  would  be  kept 
In  ofllce  if  the  views  of  the  minority  judges 
had  prevailed  adds  nothing  to  their  fairness. 
Neither  does  the  fact  that  oflBcers  of  the 
same  political  &ltb  as  four  of  the  majority 
Judges  are  to  be  ousted  as  the  result  of  their 
views  Impart  to  their  decision  any  virtue 
that  it  would  not  otherwise  possess.  And 
the  purely  fortultova  drcumatanoa  that  the 


present  dty  administration  of  Denver,  wblch, 
by  this  same  decision,  la  Invested  with  ix>wer 
to  designate  the  "agencies"  to  take  the  places 
of  their  decapitated  brothers.  Is  of  the  polit- 
ical faith  of  such  majority,  ought  not  to 
detract  from  their  impartiality,  or  lessen 
the  respect  and  confidence  which  conscien- 
tious performance  of  a  delicate,  and  some- 
times embarrassing,  public  duty  ever  merits. 

GABRERT,  J,  (dissenting).  The  opinion  of 
the  majoritr,  which  overrules  the  previous 
decisions  of  this  court,  l}earlng  on  the  prin- 
cipal question  Involved,  appears  to  proceed 
upon  the  theory  that  these  decisions  over- 
looked the  fact  that  article  20  was  a  part  of 
the  Constitution.  This  assumption  la  pure- 
ly gratuitous  and  misleading.  It  has  al- 
ways beoi  recognized  as  a  part  of  the  Con- 
stitution in  every  case  In  which  it  was  in- 
volved, and  this  court,  as  now  constituted, 
has  not,  as  the  majori^  opinion  would  In- 
dicate, discovered  and  promulgated  some- 
thing new  and  startling,  by  declaring  that 
article  20  la  a  part  of  the  Constitution — a 
fact  which  no  one  has  ever  disputed,  and 
which  even  the  veriest  tyro  knows.  What 
has  been  heretofore  decided  In  the  case  re- 
ferred to  Is  based  upon  its  interpretation  and 
effect  in  connection  with  other  provisions 
of  the  Constitution  of  equal  rank,  and  to 
which  force  and  effect  must  also  be  given. 
Thus  construed  and  tested  it  was  held,  be- 
ginning with  the  first  decision,  where  the 
article  was  involved — the  Sours  Case — that 
its  whole  scope  and  purpose  was  to  provide 
home  rule  for  certain  cities  with  respect  to 
matters  local  In  their  nature.  Oo  this  sub- 
ject Mr.  Justice  Steele  said:  "The  amend- 
ment is  to  be  considered  as  a  whole,  in  view  of 
its  express  purpose  of  securing  to  the  people 
pf  Denver  absolute  freedom  from  l^islative 
interference  In  matters  of  local  concern;  and 
BO  considered  and  Interpreted  we  find  noth- 
ing in  it  subversive  of  the  state  government 
or  repugnant  to  the  Constitution  of  the 
United  States."  In  the  same  case  the  writer 
said :  "The  whole  scope  and  purpose  of  the 
amendment  was  to  provide  home  rule  for 
certain  cities  with  respect  to  certain  govern- 
mental matters  local  In  their  nature."  And 
also  said:  "What  particular  subjects,  how- 
ever, relating  to  governmental  affairs  are 
embraced  in  the  amendment  is  a  matter  for 
the  convention  assembled  to  form  a  diarter 
to  most  carefully  consider.  It  should  also  be 
borne  in  mind  that  there  may  be  provisions 
of  the  Constitution  other  than  article  20  which 
must  be  observed  in  the  creation  of  a  cliar- 
ter."  Clearly  "local  matters"  could  not 
extend  beyond  municipal  affairs,  for  the  very 
obvious  reason  that  to  give  the  article  any 
other  scope  by  determining  that  under  Its 
provisions  the  people  of  the  dty  and  county 
of  Denver  could  control  county  affairs  In  any 
respect,  to  the  exclusion  of  elthw  the  execu- 
tive or  legislative  departments,  would  hi- 
dude  governmental  functions  relating  to  state 
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affairs,  powers  which  can  only  be  exercised 
by  the  whole  people  of  the  state  nnder  their 
Oonstltatlon,  and  the  different  departments 
of  gDvemment  thereby  created.  It  was  only 
by  glrlns  It  this  constmctlon  that  the  article 
conld  be  npheld.  Speaking  to  this  point,  Mr. 
Justice  Steele  said  In  the  Sours  Case:  "Even 
by  constitutional  amendment  the  people  can- 
not set  apart  any  portion  of  the  state  In 
sncfa  manner  that  tbat  portion  of  the  state 
shall  be  free  from  the  Constitution  or  dele- 
gate the  making  of  constitutional  amend- 
ments concerning  It  to  a  charter  convention, 
or  give  to  such  charter  convention  the  power 
to  prescribe  the  jurisdiction  and  duties  of 
poblic  officers  with  respect  to  state  govern- 
ment, as  dlstlngulsfaed  from  municipal  or 
city  government  The  duties  •  •  •  gen- 
erally of  county  officers  are  mainly  govern- 
mental; and,  BO  far  as  they  are  governmen- 
tal, they  may  not  be  controlled  by  other  than 
state  agencies,  without  undermining  the  very 
foundation  of  our  government  Under  the 
Constitution  of  the  United  States,  the  state 
government  must  be  preserved  throughout 
the  entire  state,  and  It  can  be  so  preserved 
only  by  having  within  every  political  sub- 
division of  the  state  such  officers  as  may  be 
necessary  to  perform  the  duties  assumed  hy 
the  state  government  under  the  general  laws 
as  they  now  exist,  or  as  they  may  hereafter 
eilst"  The  particular  criticism  of  the  pre- 
vious decisions  of  this  court  by  the  majority 
opinion  la  directed  to  the  Johnson  Case,  of 
which  It  is  said.  In  effect,  that  It  is  wholly 
Incomprehensible.  That  an  opinion  Is  incom- 
prehensible to  some  should  not  always  be  re- 
gnrded  as  Indicative  that  It  is  not  sound. 
^Ince  the  opinion  was  banded  down  in  the 
Johnson  Case,  It  has  been  recognized  by  all 
political  parties  and  by  every  branch  of  the 
state  government  as  the  law;  and  having 
thus  been  acquiesced  In  for  several  years  by 
those  most  vitally  interested,  and  particular- 
ly by  the  same  litigant  In  that  case,  that  now 
appears  here,  namely,  the  people  of  the  state, 
ought  to  be,  and  Is,  sufficient  to  estop  all 
parties.  Including  the  courts,  from  question- 
ing Its  correctness,  and  especially  upon 
grounds  not  tenable,  and  heretofore  so  de- 
cided by  solemn  judicial  construction.  Again, 
hi  speaking  of  the  Johnson  Case,  which,  as- 
lertlons  to  the  contrary  notwithstanding,  was 
based  upon  what  had  been  declared  In  the 
Soars  Case,  the  majority  opinion  says:  "Thus 
we  are  confronted  with  the  grotesque  spec- 
tacle of  one  case  decided  upon  the  authority 
of  another,  the  main  features  and  principles 
of  which  latter  case  the  former  flatly  over- 
rules." In  the  Johnson  Case  it  was  deter- 
mined tbat  the  people  could  not  by  an  amend- 
ment to  the  Constitution  vest  In  the  citizens 
of  the  city  and  county  of  Denver  any  au- 
thority to  legislate  upon  matters  other  than 
those  purely  municipal.  In  the  majority 
opinion  here  it  la  said  they  can,  and  this,  U 
ii  claimed,  Is  in  conformity  wttti  the  deci- 
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ston  In  the  Sours  Case,  which,  we  have  point- 
ed out,  ia  not  true;  so  that,  paraphrasing 
tlie  quotation  above  referred  to,  we  are  con- 
fronted with  the  "grotesque  spectacle"  of  a 
decision  professed  to  be  based  upon  the  Sours 
Case  which,  however,  it  "flatly  overrules." 
In  the  Sours  Case  no  charter  provision,  as 
In  the  case  at  bar  or  In  the  Johnson  Case, 
was  before  the  court  for  consideration.  The 
basic  principle  upon  which  the  latter  was 
grounded  was  the  proposition  deducible  from 
the  above  quotation  from  the  opinion  In  the 
Sours  Case,  wherein  It  was  said.  In  sub- 
stance.  In  addition,  in  speaking  of  the  effect 
of  article  20  In  displacing  the  Constitution 
of  the  state,  tbe  general  laws,  and  authority 
of  the  General  Assembly,  that,  if  the  article 
must  be  given  that  construction,  it  could  not 
be  upheld. 

The  authority  to  provide  by  charter  the 
officers  who  shall  perform  the  duties  of 
county  officers  appears  to  exist  In  the  opin- 
ion of  the  majority  by  virtue  of  the  provi- 
sion that  "every  charter  shall  designate  the 
officers  who  shall  respectively  perform  the 
acts  and  duties  required  of  county  officers  to 
be  done  by  the  Constitution  or  by  the  gen- 
eral law,  as  far  as  applicable."  Speaking  to 
this  point.  It  is  said  in  the  majority  opinion. 
In  substance,  that  to  give  the  article  a  con- 
struction which  permits  a  charter  to  provide 
agencies  different  from  those  provided  for 
other  counties  In  the  state  to  discharge  the 
functions  of  county  officers  does  not  In  any 
manner  affect  the  state  government  This 
conclusion  la  based  upon  an  argument  to  tbe 
effect  that  to  ask  tbe  question  if  it  does  Is 
to  answer  It  Notwithstanding  that  this  ap- 
pears to  be  regarded  as  a  lucid  explanation 
of  what  the  majority  evidently  recognizes 
as  an  important  question,  we  are  forced  to 
admit  that  it  does  not  enlighten  us,  and 
neither  doa  It  appear  to  have  been  satisfac- 
tory to  the  majority,  for  further  questions 
are  proponnded.  which  evidently  are  intend- 
ed to  elucidate  that  a  federal  inhibition  Is 
not  invaded  by  providing  in  the  charter  that 
officers  are  to  be  chosen  in  the  sprjngtime. 
Instead  of  autumn;  that  they  are  elected  for 
four,  rather  than  for  two  years;  that  one 
set  of  officers  is  named  to  discharge  the 
duties  pertaining  to  Iwth  municipal  and 
governmental  affairs,  since  all  such  govern- 
mental acts  and  duties  in  this  territory  re- 
main Intact  and  are  to  be  fully  performed. 
None  of  these  questions  or  premises  upon 
which  they  are  based  are  pertinent.  Rather 
the  question  is,  What  authority  has  this 
state  to  create  an  absolutely  Independent 
sovereignty  within  Its  borders,  which  the 
federal  Constitution  expressly  Inhibits?  This, 
the  majority  opinion  holds,  has  not  tteen 
done,  because  the  government  provided  for 
the  city  and  county  of  Denver  rests  solely 
upon  tbe  will  of  the  people,  which  th^  may 
modify  or  withdraw  In  the  future.  The 
opinion  then  ptoceedB  to  atate,  In  nibstanoe, 


Digitized  by 


Google 


386 


U7  PACIFIC  REPORTER 


(Colo. 


tbat  Blnce  the  power  rests  with  the  people, 
to  completely  annul  article  20,  or  amend 
or  alter  Ita  proTlsions  at  wlU,  it  follows,  as 
of  course,  that  a  sovereignty  Indepoident 
of  the  state  has  not  been  created,  "for,  were 
It  otherwise,  such  change  in  the  Constltntion 
would  be  Impossible."  The  part  Just  quoted 
seems  to  be  a  recognition  of  the  proposition 
that,  if  article  20  does  permit  the  creation 
of  a  sorerelgnty  Independent  of  the  state, 
then  necessarily  It  could  not  be  upheld. 

Let  us  couBlder,  briefly,  If  the  arguments 
advanced  in  the  opinion  by  which  it  is  at- 
.  tempted  to  demonstrate  that  an  independent 
sovereignty  has  not  been  created  by  the 
charter,  are  sound.  On  this  phase  of  that 
proposition  the  quratlon  is  not  what  the 
people  may  do  in  the  future  with  respect 
to  annulling  or  modifying  article  20,  but  what 
have  they  done,  according  to  the  interpre- 
tation of  the  article  by  the  majority  and  the 
charter  under  consideration,  which  the  ma- 
jority opinion  says,  is  a  valid  exercise  of 
powe*r  delegated  by  article  20.  The  question 
is  not  difficult  to  answer.  Provision  has 
been  made  in  the  <Aarter  for  so-called  agen- 
cies to  dischai^  the  functions  of  county 
officials.  Their  term  of  office,  their  com- 
pensation, time  of  election,  and  filling  of 
vacancies,  are  thereby  fixed.  In  short,  the 
legislative  and  executive  departments  are 
shorn  of  all  power  to  control  the  so-called 
agencies  in  any  of  these  respects — a  power 
which,  according  to  the  opinion  of  the  ma- 
jority, the  people  of  the  city  and  county  of 
Denver  may  exercise  by  virtue  of  article  20. 
If  this  is  not  an  absolute  release  of  such 
control  by  the  state  over  county  offldals 
who,  In  the  discharge  of  their  duties,  must 
exercise  governmental  functions  in  which 
the  state  is  directly  interested,  and  which 
It  Is  necessary  to  discharge  under  the  Consti- 
tution, and  which  the  state  must  control,  in 
order  to  carry  on  the.  state  government,  it  is 
impossible  to  frame  a  provision  which  would 
bring  about  this  result  Sovereignty  with  re- 
qtect  to  governmental  matters  and  functions 
necessary  to  carry  on  and  maintain  the  state 
government  cannot  be  divided.  It  cannot  be 
delegated  to  the  people  of  an  independent 
territory  to  make  provision  for  governmental 
matters  necessary  to  carry  on  state  govern- 
ment in  such  territory,  and  exercised  by  the 
remainder  of  the  people  of  the  state  for  that 
portion  not  embraced  In  such  independent 
territory,  unless  we  recognize  that  the  people 
may  create  out  of  a  part  of  the  state  an  In- 
dependent sovereignty,  something  which  the 
majority  opinion  says  cannot  be  done,  but 
which,  by  their  conclusion,  has  been  done. 
It  is  not  sufficient  to  say  that  this  baa  not 
been  accomplished,  because  the  people  may 
repeal  article  20.  As  long  as  It  stands  as  a 
part  of  the  Constitution,  the  Independent 
sovereignty  thereby  created  exists;  so  that 
the  article  is  invalid,  because  of  the  condi- 
tions It  bu  brought  Into  existence  by  the 


construction  now  given  It^  In  the  majority 
opinion,  entirely  indepeudent  of  what  action 
the  people  may  take  in  the  future  on  the 
subject  of  repealing  It 

It  is  said,  in  substance,  in  the  majority 
opinion  that  the  people  of  the  state  have 
plenary  power  by  constitutional  amendment 
to  provide  such  methods  of  government  for 
any  part  of  the  state  as  they  please,  ao  long 
as  there  Is  no  violation  of  the  federal  com- 
pact, and,  as  they  have  by  these  means  au- 
thorized the  people  of  the  city  and  county 
of  Denver  to  designate  the  agencies  by 
which  governmental  duties  therein  shall  be 
discharged,  no  provision  of  the  federal  Con- 
BtituUon  has  been  violated.  That  is  not  the 
test  By  the  decision  of  the  majority  the 
state  has  released  its  authority  to  absolutely 
control  these  agencies.  If  the  authority  to 
which  the  power  to  deslgnato  and  elect 
these  agencies  refuses  or  neglects  to  exer- 
cise It  the  state,  neither  through  the  execu- 
tive nor  legislative  departments,  can  take 
any  steps  to  supply  these  agencies,  and  the 
result  would  be  that  the  territory  embraced 
within  the  city  and  county  of  Denver  would 
be  without  officials  to  discbarge  the  functions 
of  county  government  and  the  state  power- 
less to  supply  them — a  condition  which  Mr. 
Justice  Steele,  In  the  Sours  Case,  said  would 
undermine  the  very  foundations  of  our  state 
government,  which  can  only  be  preserved  by 
having  within  every  political  subdivision  of 
the  state  the  officers  necessary  to  perform 
the  duties  devolving  upon  the  state  govern- 
ment 

As  stated  before,  the  test  of  the  validity 
of  a  law  Is  not  what  has  been  done,  but 
what  under  its  provisions,  may  be  done  or 
accomplished.  With  unlimited  power  dele- 
gated to  the  people  of  the  city  and  county  of 
Denver  to  name  the  agencies  which  shall 
discharge  the  functions  of  county  officials, 
with  no  power  reserved  to  the  remainder  of 
the  people  of  the  state  through  any  depart- 
ment of  their  government,  or  by  any  law 
which  the  General  Assembly  might  paas,  to 
provide  against  the  contingency  of  the  pe(^le 
of  the  city  and  county  of  Denver  disobeying 
the  mandate  of  article  20,  Is  it  not  clear  be- 
yond successful  contradiction  that  the  people 
of.  the  state  have  surrendered  their  sover. 
eignty  over  the  territory  embraced  within 
the  city  and  county  of  Denver?  The  majority 
opinion  attempts  to  answer  it  by  asserting 
that  because  article  20  contains  a  mandate 
that  agencies  shall  be  designated  by  charter 
to  discharge  the  functions  of  county  officials 
that  therefore,  control  with  respect  to  these 
matters  Is  not  surrendered.  This  begs  the 
question,  in  that  It  falls  to  meet  the  proposi- 
tion that  the  state  is  powerless  to  act  if  this 
provision  is  not  observed.  No  one  questions 
the  authority  of  the  people  to  amend  their 
Constitution,  but  in  so  doing  the  mandate  of  | 
the  federal  Constitution,  as  well  as  of  the 
state,  must  be  obaured.   The  people  when 
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amending  their  fundamental  law  are  as  much 
bound  by  the  limitations  ttaoa  Imposed  as 
any  other  leglBlatlre  body. 

It  was  freely  prophesied,  whea  article  20 
was  adopted,  that  It  would  lead  to  endless 
Htlgation.  It  gave  promise  that  it  would 
until  the  decision  in  the  JiAnson  Oase  was 
annoonced,  which  clearly  ^flned  Its  meaning 
and  scope  limiting  the  authority  of  the 
people  of  Uie  dly  and  coonly  of  Doiver  to 
provide  by  charter  for  mnnldpal  gOTomment 
only.  Now  the  line  thus  drawn,  which  was 
clear  and  definite,  leaving  no  room  for  debate 
with  respect  to  what  matters  could  he  legis- 
lated upon  by  charter,  has  been  obliterated, 
necessarily,  litigation  without  end  must 
follow.  Had  either  the  doctrine  of  stare 
decisis  or  res  Indicate  been  applied,  as  it 
should  have  been,  the  confusion  and  litiga- 
tion sure  to  follow  on  the  heels  of  the  oi^lon 
promnlgated  by  the  majority  would  hare 
been  prevented. 

Now  that  the  majority  opinion  opens  the 
door  for  some  future  party  or  future  organ- 
ization to  i^ln  institute  proceedings  cal- 
culated to  obtein  anothfflT  and  different  In- 
t»pretatlon  of  the  article  than  that  given 
It  in  the  case  at  bar,  it  is  only  a  question 
of  time  when  such  a  proceeding  will  be 
commenced.  When  and  where  Is  this  to 
end?  When  will  the  people  of  the  dty  and 
county  of  Denver  know  that  th^  are  living 
under  a  fixed  and  steble  government?  Bach 
time  there  is  a  change  in  the  personnel  of 
this  court,  litigation  of  the  character  sug- 
gested is  almost  certain  to  be  commenced; 
but,  worse  than  all  this,  the  construction 
now  given  the  article  renders  It  absolutely 
Invalid,  because  it  not  only  violates  the  fed- 
eral Constitution,  but  likewise  violates  ar- 
tlda  19  of  our  stete  C(Histltutlon,  which 
InhiUts  the  General  Assembly  from  propos- 
ing amendments  to  more  than  six  articles  of 
the  Constitatlon  at  the  same  session.  Un- 
der the  construction  given  the  article  In  the 
Johnson  Case,  no  question  could  be  success- 
fnlly  raised  regarding  Ite  validity.  Now  that 
It  can  he  questioned.  It  must  necessarily  fol- 
low that  the  acte  of  the  munidpal  and  coun- 
ty authorities  in  the  past,  as  well  as  In  the 
fnture,  of  every  kind  and  character,  may  be 
drawn  In  question,  and  possibly  invalidated. 

In  any  event  the  uncertelnty  of  the  valid- 
ity of  artlde  20,  as  the  result  of  the  con- 
struction placed  upon  it  by  the  decision  of 
the  majority,  may  seriously  embarrass  the 
future  administration  of  municipal  and 
county  affairs.  The  decision  in  the  John- 
son Case  COTistrued  the  Oonstltutlon  as 
a  whol^  and,  as  thus  construed,  rightly 
limited  the  power  of  the  people  of  the  city 
and  county  of  Denver  under  the  provisions 
of  article  20  to  create  a  charter  dealing  with 
muuldpal  affairs  only.  It  brought  order  out 
of  chaos.  This  condition  should  have  been 
malntelned  by  dismisslDg  the  proceedings. 


HA.UOHTON  et  al.  t.  BILSON  et  al. 

(Supreme  Court  of  Eansu.   May  6,  1911.) 

Costs  d  260*)— Pbouxitt  ot  Abstbact. 

Where  appellant's  abstract  might,  by  prop- 
er condensation,  have  been  reduced  by  at  least 
one-third,  a  reduction  of  oae-thlrd  of  costs  on 
that  item  will  b«  made. 

[E^.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig.  §S  068-971;  Dec  Dig.  {  266.*] 

Appeal  from  District  Court,  Greenwood 

County. 

Action  by  John  Haogbton  and  others 
against  W.  J.  Bilson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded.  On  objection  to  costs. 
Sustained. 

For  former  opinion,  see  84  Kan.  120,  113 
Paa  400. 

M.  M.  Suddock,  for  appellants.  S.  F.  Wick- 
er, Howard  J.  Hodgson,  and  Gordon  A. 
Badger,  for  appeUees. 

PER  OUBIAM.  The  appellees  have  filed 
an  objection  to  the  costs  claimed  by  the  ap- 
pellants (Haughtou  V.  Bilson,  84  Kan.  129, 
113  Pac.  400)  on  the  ground  that  the  ab- 
stract was  unnecessarily  prolix,  and  that  the 
rate  charged  for  printing  it  was  excessive. 
Tbe  charge  per  page  is  found  to  be  reason- 
able, but  we  think  by  proper  condensation 
the  size  of  the  document  could  have  been  re- 
duced by  at  least  one-third.  A  reduction  of 
one-third  will  therefore  be  made  from  that 
Item  of  costs. 


DYER  V.  UNION  IRON  WORKS. 

(Sopreme  Gonrt  of  Washington.  Aa|^ 
18,  1911.) 

1.  Mastbb  and  Servant  ({  189*)— Ikjust  to 

Servant— Vice  Pbincipai.. 

Where  a  blacksmith  and  helpers  are  em- 

Eloyed  to  work  at  a  steam  hammer,  and  the 
laaamltb  is  given  sole  charge  thereof,  with 
power  to  direct  the  othen,  he  is  a  vice  princi- 
pal and  not  their  fellow  servant ;  so  that  if  be 

Ruts  the  hammer  in  motion  while  one  of  them 
I  in  a  dangerous  position,  resalting  In  injury 
to  faim,  the  master  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
S^rant,  Cent.  Dig.  tS  427-436;  Dec.  Dig.  S 

2.  Mattkb  and  Servant  n  2S6*)— Injubt  to 
Servant— Negligence— EviDKNCB. 

Whether  a  blacksmith  in  charge  of  a  stpam 
hammer  gave  his  helper,  a  coemploy^,  sufficient 
time  to  place  a  stop  block  on  the  hammer  and 
get  clear  of  it  before  signaling  another  to  oper- 
ate it,  and  If  so  whether  this  was  n^ligence, 
held,  under  the  evidence,  a  qnestlon  (or  the 
jury. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  {f  1010-1060;  Dec.  Dig.  | 

3.  Master  and  Servant  289*)- IwjtJRT  to 
Servant— Co  KTRiBOTOBT  Negligence. 

Whether  a  helper  of  a  blacksmith,  injured 
by  Its  being  operated  before  he  got  clear  of  it 
after  putting  a  stop  block  on  it,  was  guilty  of 
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coQtributorr  negUeeDce,  held,  under  tb«  eii 
deoce,  a  Question  for  the  jury. 

[Ed.  Note.— For  other  caae^  see  Master  and 
|eririint,  Cent  Dig.  1%  106&-1132:  Dec  Dig.  S 

4.  Masteb  and  Sbrtakt  (I  216*)— Injury  to 
Servant— ABSuuPTion  of  Risk— Dvidbnok. 
While  a  servant  ajBSnmes  the  ridi  of  acta 
naturally  connected  with  the  due  performance 
of  the  work,  he  does  not  assame  dangers  caused 
b7  the  negligence  of  a  vice  prindpal. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent  Dig.  {  570;  Dec.  Dig.  S  216.*] 

6.  Mastkb  and  Servant  (|  287*)— Fellow 
Servant  or  Vice  Principai^Pbovince  of 
Court  and  JtBY. 

The  relation  of  the  parties  being  undls- 
puted,  the  qnestion  whether  one  is  a  vico  prin- 
cipal or  a  fellow  servant  of  a  co-worker  is  ordi- 
narily one  of  law. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1002;  Dec.  Dig.  S  287.*J 

Department  1.  Appeal  froDi  Superior  Court, 
Spokane  County;  Wm.  A.  Hunefce,  Judge. 

Action  by  Clar^ice  Bay  Dyer,  by  John 
Dyer,  his  father  and  guardian  ad  Ilton, 
against  the  Union  Iron  Works.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Post,  Arery  &  Hlgglns,  for  appellant  F. 
H.  McDermont  and  Atwood  A.  Klrby,  for 
respondent 

PER  CURIAM.  This  action  was  brought 
by  the  respondent,  a  minor,  through  his  fa- 
ther as  his  guardian  ad  litem,  to  recover  for 
personal  injuries  suffered  by  him  while  he 
was  In  the  employ  of  the  appellant  The  re- 
spondent was  employed  as  a  blacksmith's 
helper,  and  received  bis  orders  from  the 
blacksmith  under  whom  he  was  working, 
both  as  to  the  character  of  work  he  should 
do  and  as  to  the  nunner  in  which  he  shotild 
perform  it  At  the  time  he  was  Injured  the 
respondent  was  working  under  a  blacksmith 
by  the  name  of  Allison;  they  were  engaged, 
with  the  assistance  of  another  helper,  in 
shaping  axles  for  a  disc  harrow.  The  axles 
were  shaped  one  at  a  time.  In  performing 
the  work  an  axle  was  first  heated  In  a  forge 
to  a  welding  beat,  it  was  then  carried  to 
a  steam  hammer  where  it  was  hammered 
Into  the  form  desired,  when  it  was  brought 
back  to  an  anvil  near  the  forge  and  finished 
with  hand  hammers.  The  work  at  the  steam 
hammer  seems  to  have  consisted  of  three 
processes.  A  piece  of  iron  called  a  stop 
block  was  first  inserted  between  the  dies 
of  the  hammer  and  the  axle  was  then 
brought  over,  placed  between  the  dies,  and 
hammered  into  a  square  having  the  thick- 
ness of  the  stop  block.  The  block  was  then 
pushed  off  and  a  tip  drawn  on  one  end  of  the 
axle.  A  swedge  with  two  molds  was  then 
placed  between  the  dies,  and  the  axle  finally 
shaped  by  hammering  It  into  these  molds. 
It  was  then  carried  back  to  the  anvil  and 
finished  with  band  luunmen  as  stated.  The 
respondent's  first  duty  as  helper  was  to 


place  the  atop  block  between  the  dies  of  the 
steam  hammer.  Hla  second  duty  was  to 
place  the  swedge  therein,  and  his  third  to 
assist  in  the  hammering  at  the  anvil.  The 
other  helper  operated  the  steam  hammer  and 
helped  with  the  hand  hammer  at  the  anvlL 
The  blacksmith  handled  the  axle  and  direct- 
ed the  work  of  the  others.  There  seems  to 
have  been  no  system  of  signals  between  the 
different  workers.  The  respondent  would 
start  to  put  up  the  stop  block  as  soon  as  the 
finishing  work  at  the  anvil  was  conclude<I. 
the  other  helper  would  start  at  the  same 
time  for  the  gauges  operating  the  steam  ham* 
mer,  and  the  blacksmith  would  seize  an- 
other heated  axle  and  carry  It  to  the  ham- 
mer. The  helper  operating  the  hammer 
would  start  the  hammer  in  operation  as  aoon 
as  he  saw  that  the  blacksmith  had  placed 
the  Iron  between  the  dies.  The  axles  were 
heated  in  the  forge  four  at  a  tlm^  and  were 
finished  with  the  one  heating.  It  was  neces- 
sary after  the  Irons  were  once  heated  that 
the  work  proceed  rapidly  until  all  were 
finished. 

The  respondent  was  Injured  while  putting 
the  stop  block  In  place.  After  concluding 
his  work  at  the  anvU  he  started  back  to  place 
the  stop  block  and  was  in  tbe  performance 
of  the  act  when  the  blacksmith  arrived  with 
the  heated  axle.  As  the  blacksmith  placed 
the  heated  Iron  In  the  die  the  other  helper 
started  the  hammer.  The  respondoit  did 
not  succeed  tn  entirely  clearing  himself  ttom 
the  hammer  and  lost  the  ends  of  hla  fingers 
on  one  of  his  hands.  Tbe  req>ondent  based 
his  cause  of  action  upon  the  claim  that  the 
blacksmith  stood  to  him  tn  the  relation  of 
a  vice  principal,  and  that  the  blacksmith  was 
guilty  of  negligence  which  negligence  caused 
his  injury.  The  appellant  asserts  the  con- 
trary of  these  propositions,  and  contends  fur* 
ther  that  the  respondent's  injuries  were  caus- 
ed by  his  contributory  negligence,  and  tiiat 
he  assumed  the  risk  of  injury  when  he  en- 
gaged to  perform  the  work.  A  contention 
is  made  also  that  tbe  question  whether  or 
not  tbe  blacksmith  and  the  respondent  were 
fellow  servants  was  a  question  for  the  jury. 

[11  la  support  of  its  contention  that  the 
blacksmith  and  the  respondent  were  fellow 
servants,  the  respondent  has  dted  a  long 
line  of  cases  from  other  Jurisdictions  pre- 
senting a  state  of  facts  shnllar  to  the  facta 
In  the  case  at  bar  and  boldlng  thereon  that 
the  employes  so  situated  bore  the  relation 
of  fellow  servants.  But  this  court  has  here- 
tofore refused  to  follow  the  rule  of  these 
cases.  We  have  held  that  where  a  master 
employs  a  number  ot  servants  to  work  with 
a  dangerous  agency,  and  gives  to  one  serv- 
ant exclusive  control  of  the  agency  with 
powCT  to  direct  where  the  other  servants 
shall  work  and  tbe  mannw  In  whl<di  they 
shall  work,  the  one  given  control  Is  the  rep- 
resentative of  the  master;  that  his  n^llgence 
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Is  the  negUgrace  of  the  master,  and  any  one 
Injured  by  reason  of  aucb  negligence,  not 
coQtrlbuted  to  by  him,  has  a  cause  of  action 
against  the  master  for  the  Injury  so  suffer- 
ed. O'Brien  y.  Page  Lumber  Co.,  39  Wash. 
K7,  82  Pac.  114;  Dossett  t.  St  Paul,  etc., 
Lum.  Co.,  40  Wash.  276,  82  Pac.  273;  West- 
erlimd  v.  Rothschild,  63  Wash.  626,  102  Pac. 
7<S;  Eldner  t.  Three  Lakes  Lumber  Co.,  45 
Wash.  323,  88  Pac.  326.  The  facts  bring  the 
present  case  within  this  rule.  The  black- 
smith, Allison,  had  sole  charge  of  the  steam 
hammer,  and  if  he  put  It  Into  motion  while 
the  respondent  was  In  a  dangerous  situation, 
and  thereby  caused  an  Injury  to  the  respond- 
ent, bis  act  was  that  of  a  vice  principal  of 
the  master  and  not  a  fellow  eerrant  of  the 
respondent 

[:]  Whether  or  not  the  Injury  to  the  ap- 
pellaiit  was  the  result  of  negligence  on  the 
part  of  Allison  was  a  question  for  the  de- 
termination of  the  jury.  After  finishing  one 
axle  at  the  hammer  the  respondent  was  en- 
titled to  sufficient  time  to  go  back  to  the 
steam  hammer,  place  the  stop  block  thereon, 
and  get  clear  of  the  machine  before  this 
hammer  was  put  in  motion.  It  was  a  ques- 
tion for  the  jury  In  this  case  whether  he  was 
glTCQ  that  time,  and,  if  not  given  sufficient 
time,  whether  the  failure  so  to  do  was  negli- 
gence. That  the  blacksmith  got  to  the  ham- 
mer with  the  heated  axle  and  placed  it  be- 
tween the  dies  before  the  stop  block  had  been 
put  In  position  he  himself  testified;  In  fact 
he  testlQed  that  after  placing  the  Iron  on  the 
die  be  discovered  that  the  block  was  not  In 
place  and  withdrew  the  Iron  before  the  dies 
of  the  hammer  were  brought  together.  It 
was  his  duty  to  look  out  that  the  machine 
was  ready  for  operation  before  he  signaled 
for  it  to  be  put  In  operation,  and  the  jury 
could  well  have  found  that  he  did  not  do  It 
in  this  Instance. 

[3]  So  also  the  question  whether  the  re- 
Biiondent  negligently  contributed  to  his  In- 
jury was  for  the  jury.  The  facts  as  detailed 
do  not  ooncluBiTely  point  to  aach  an  Infer- 
ence. 

H]  Neither  la  the  claim  that  the  respond- 
ent assumed  the  risk  of  Injury  well  founded. 
Undoubtedly  he  assumed  the  ordinary  and 
obvious  risks  incident  to  the  employment, 
as  well  as  the  8i)ecial  risks  arising  out  of 
dangerous  conditions  known  and  appreciated 
by  him,  bat  he  did  not  assume  the  dangers 
caused  by  the  negligence  of  a  vice  principal. 
It  was  therefore  for  the  jury  to  say  whether 
the  act  causing  the  Injury  was  one  natural- 
ly connected  with  the  due  performance  of 
Uie  work  or  whether  it  was  the  result  of 
negligence  on  the  part  of  the  bUtdumltta, 
Allison. 

Ill  Aa  to  the  final  objection,  we  are  clear 
that  hi  thla  case  the  question  whether  AUi- 
*on  was  a  vice  principal  or  a  fellow  servant 
was  one  of  law  for  the  court,  and  not  a 


question  of  fact  for  the  jury.  Under  certain 
conditions,  undoubtedly,  the  question  can  t>e- 
come  a  mixed  question  of  law  and  fact  In 
which  case  it  Is  proper  to  submit  the  ques- 
tion to  the  Jury  under  Instructions  to  find 
one  way  or  the  other  as  they  find  the  facta 
to  exist,  but  where  the  relation  of  the  par- 
ties is  undisputed  the  question  Is  ordinarily 
one  of  law. 
The  Judgment  Is  affirmed. 


POWELL  T.  CITT  OF  WAMiA  WALLA 
et  al. 

(Supreme  Court  of  Washington.  Ang: 
IB,  1911.) 

1.  MinVIOIPAE  COBPOBATIORS  (|  ^*)— PTTB- 
LXO  lUFROVEUEKTS— DiSOBBnOir  Of  MUIIIO- 
IFAL  AtlTHOnillES. 

Whether  the  cost  of  a  public  improvement 
shall  be  borne  whoUv  by  the  property  benefited, 
wholly  by  the  poblie,  or  In  part  by  each  ara 
goeatloDB  for  the  monlcipal  officers,  whose  de- 
termination the  courts  cannot  control. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1160;  Dec.  Dig.  { 
495.*] 

2.  Municipal  Cobpobatioms  (S  495*)— Pub- 
lic   IMPBOVBMEKTS  —  DISCRETION    OF  OF- 

FiCBBS— Amount  or  Assessment. 

The  determination  of  assessing  officers  M 
to  the  amoant  assessed  upon  specific  tracts  for 
public  improTements  is  oTdioarily  conclusive 
npon  the  courts  and  will  not  be  disturbed  unless 
the  asBBBsment  is  bo  disproportionate  to  the  bene- 
fits as  to  amount  to  conSscation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1166;  Dec.  Dig.  { 
495,*] 

3.  Municipal  Cobporationb  (5  426*)- Pub- 
lic Imfroveuekts  — Assessment  of  Pabk 
Pbopebty. 

Since  the  city  of  Walla  Walla  cannot  de- 
vote property  purchased  for  a  park  to  the  im- 
provement of  a  public  street  thie  assessment  of 
such  property  for  street  improvements  is  in- 
valid. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Oent  Dig.  H  1035-1037;  Pec. 
Dig.  8  426.*1 

4.  Municipal  Corpobationb  (5  32-'?*)— Pub- 
lic Ihpboveuents— Reuedies— BquiTT  Ju- 

BISDICTIOH. 

Ek]uity  has  jurisdiction  to  restrain  a  city 
from  letting  a  contract  for  the  making  of  a 
public  improvement,  where  the  city  has  no  pow- 
er under  the  C<xistitutiott  to  provide  for  a  part 
of  the  cost  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  842-846 ;  Dec.  lAg. 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  Gonnty ;  Thoa.  H. 
Brents,  Judge. 

Action  by  D.  r.  Powell  agahut  the  City 
of  Walla  Walla  and  otherB.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J.  W.  Brooke,  tor  appellants.  John  a 
Hurspool  and  H.  B.  Blandford,  for  respond* 
ent 
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rULLERTON.J.  The  dty  of  Walla  Walla 
tmdertook  to  improve  a  street  therein  be- 
tmem  certain  designated  points  at  the  ex- 
pense of  the  properly  benefited  by  the  im- 
proTement  To  that  end  It  by  ordinance 
adopted  plans  and  spedflcattons  for  the  work, 
created  an  assessment  district,  raoaed  the 
cost  of  the  work  to  be  ascertained,  and  lev- 
ied an  assessment  on  propert7  thought  to 
be  benefited  to  pay  the  same.  It  was  about 
to  enter  into  a  contract  for  the  perform- 
ance of  the  work  when  this  action  was 
brought  to  enjoin  It  from  so  doing.  The  com- 
plaint vras  based  cbla&y  on  the  contention 
that  the  assessment  levied  on  the  property 
within  the  assessmoit  district  exceeded  the 
benefits  conferred  thereon  by  the  improve- 
ment, and  that  it  was  unjust  and  Inequitable 
not  to  impose  a  part  of  the  cost  of  the  Im- 
provement upon  the  dty  at  large.  It  was 
also  alleged  that  a  part  of  the  territory 
throngb  which  the  street  proposed  to  be  im- 
proved extended  was  not  within  the  corpo- 
rate boundaries  of  the  city  of  Walla  Walla, 
that  the  proposed  Improvement  extended  for 
a  considerable  distance  in  front  of  a  city 
park,  that  the  city  had  without  power  or  au- 
thority undertaken  to  assess  a  large  portion 
of  the  cost  aa  the  park  property,  and  that 
such  part  of  the  assessment  was  uncollectible, 
since  no  sale  of  the  property  could  be  had 
to  enforce  the  assessment  llois  and  the 
amount  thereof  could  not  be  made  a  diarge 
upon  the  general  fund  of  the  city  as  the  city 
was  then  Indebted  beyond  the  limit  fixed  1^ 
the  Constitution.  On  the  trial  evidence  was 
Introduced  tendli^c  to  prove  the  allegations 
of  the  complaint,  and  the  trial  judge  found, 
"that  in  case  said  pn^MMed  contract  be  en- 
tered into  and  said  improvement  made,  it 
will  not  enhance  the  value  of  said  property, 
or  any  thereol^  in  an  amount  equal  to  the 
amount  It  will  be  required  to  pay  for  said 
proposed  Improvement,  nor  in  any  manner 
benefit  said  property,  or  any  thereof,  or  the 
said  plalntifF,  or  any  of  said  other  owners,  in 
said  amount;  that  the  makiag  of  said  pro- 
poKd  Improvement  will  benefit  other  resi- 
dents and  property  owners  within  the  limits 
of  said  dty  and  the  public  at  large  at  least 
one-fourth  as  much  as  it  will  said  plaintiff 
and  said  other  property  owners  within  said 
proposed  assessment  district;  that  the  pro- 
posed pladng  of  the  entire  cost  of  said  pro- 
posed improvement  upon  the  property  of  said 
plaintiff  and  other  property  within  said  pro- 
posed assessment  district  is  discriminatory, 
unjust  and  Inequitable,  and  that  there  are 
other  good  and  sufficient  reasons  why  said 
defendants  should  not  be  permitted  to  en- 
ter Into  said  proposed  contract"  A  decree 
was  thereupon  entered  enjoining  the  city 
from  entering  into  the  contract  The  dty 
appeals, 

[1]  The  appellant  contends,  we  think  right- 
ly, that  the  Judgment  cannot  rest  upon  the 
grounds  on  which  it  was  based  by  the  trial 


court  Whether  or  not  the  cost  of  the  Im- 
provement shall  be  borne  wholly  by  the  prop- 
erty benefited,  wholly  by  the  public  at  large, 
or  In  part  by  the  property  benefited  and  in 
part  by  the  public  at  large,  are  questions 
solely  within  the  Jurisdiction  of  the  munl- 
dpal  ofiicers  to  determine,  and  the  oonrts 
have  no  power  to  control  their  discretion  tn 
that  regard.  In  re  Westlake  Avenue,  40 
WasA.  144,  82  Pac  279;  Bauman  v.  Boss, 
167  U.  S.  548,  17  Sup.  Ct  966,  42  L.  Ed.  270; 
Shdey  v.  Detroit,  45  MidL  481,  8  N.  W.  52. 

[I]  So  in  regard  to  the  amonnt  of  the  as- 
sessment imposed  on  the  apedflc  tracts  of 
property.  The  Judgment  of  the  assesslns  of- 
ficers as  to  these  amounte  are  ordinarily  ctm- 
dusive.  The  courte  cannot  ordinarily  take 
the  weight  of  opinion,  and  substitute  Ite 
judgmoit  for  the  Jnds^ent  of  the  officers 
specially  authorized  to  make  the  assessment 
The  disproportion  betweoi  the  values  Im- 
posed to  those  that  may  Justly  be  imposed 
must  be  so  great  as  to  amount  to  a'confisca- 
tlon  of  property  before  the  court  is  warrant- 
ed in  interfering.  As  said  by  Atkinson,  J.,  in 
City  of  Atlante  v.  Hamleln,  96  Oa.  381,  23 
S.  B.  408:  "Aa  a  general  proposition,  upon 
the  question  of  benefit  whether  general  or 
spedal,  the  owner  to  conduded  by  an  ex- 
pression of  the  le^latlve  will.  Where  pow- 
er Is  (inferred  upon  the  mnnldpal  aathor* 
itle^^  In  their  discretion,  to  inaugurate  a  sys- 
tem of  street  Improvements,  with  the  power 
llkevrise  confen:ed  of  imposing  upon  the  abut* 
ting  lot  owners  a  proportionate  share  of  the 
cost  of  such  Improv^neDts,  such  power  may 
be  well  exercised  by  the  dty  authorities 
without  giving  notice  of  any  character  to  the 
lot  owner;  and  It  Is  inconsistent  with  the 
proper  exerdse  of  the  taxing  power,  and 
would  tend  to  a  manifest  embarrassment 
of  the  public  In  the  prosecution  of  these  pub- 
lic Improvements,  If,  upon  every  assessment 
the  lot  owner  were  entitled  to  have  the  ques- 
tion judicially  determined  whether  or  not  be 
would  be  benefited  by  the  proposed  Improve- 
ment As  to  whether  be  was  benefited  or 
not  Is  a  question  which -should  addrras  it- 
self to  the  discretion  of  the  municipal  au- 
thorities. Their  Judgment  upon  this  sub- 
ject Is  ordinarily,  except  in  the  most  extreme 
cases,  conclusive;  but,  as  we  have  before 
stated.  It  Is  not  allowable  that  the  municipal 
authorities,  under  the  guise  of  a  public  im- 
provement should  arbitrarily  deprive  tbe 
dtlzen  of  his  estate.  If,  therefore,  In  the 
levy  of  such  assessments,  tbe  cost  of  the  im- 
provement be  so  dlsproportloned  to  the  value 
of  the  estate  sought  to  be  Improved,  as  that 
the  levy  of  the  assessment  amounte  to  a 
virtual  confiscation  of  the  lot  owner's  prop- 
erty, such  assessment  cannot  be  upheld  as  a 
legal  or  valid  exercise  of  the  power  to  tax 
for  such  improvements."  See,  also.  In  re 
SeatUe,  60  Wash.  402,  97  Pac.  444;  In  re 
Seattle,  46  Wash.  03,  89  Pac.  166;  In  re  El- 
liott Ave.  and  Milwaukee  Street.  6i  Wash. 
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2ST,  103  Pac  20 ;  In  re  Fine  Street.  57  Wash. 
178,  106  Pac  766. 

We  And  nothing  In  the  evidence  warrant- 
inf  the  ooncIusloD  that  the  assessmenta  made 
were  so  posaly  excessive  as  to  amoont  to  a 
omflscation  of  property.  Certain  witnesses, 
tt  Is  true,  did  testify  that  in  their  oplQion 
tbelr  own  property  was  overassessed,  but  the 
differcDce  between  their  estimates  and  the  as- 
sessment roll  was  hardly  sufficient  even  if 
tlieir  estimates  be  taken  as  absolutely  correct 
to  warrant  a  charge  as  affecting  their  par- 
dcalar  property*  much  less  did  it  warrant  the 
luddiag  that  the  entire  assessment  was  tn- 
ralld. 

Xlie  record,  however,  shows  certain  other 
tacts.  It  is  stipulated  that  a  material  part 
of  the  cost  of  the  Improvement  was  assessed 
against  property  purchased  by  the  city  for 
use  as  a  city  park,  and  It  Is  stipnlated  also 
that  the  dty  of  Walla  Walla  has  reach- 
ed the  limit  of  Indebtedness  Imposed  on  mu- 
nicipalities by  the  state  Constitution,  and  Is 
without  power  to  enter  Into  a  contract  call- 
ing  for  the  expenditure  of  money  out  of  its 
general  fund.  These  facts  we  think  warrant 
the  Judgment  entered  by  the  trial  conrt. 

[31  The  city  cannM  devote  property  pur- 
chased by  It  for  use  as  a  park  to  the  Im- 
prorement  of  a  puUlc  street;  hence,  the  at- 
tempted levy  of  an  assessment  thereon  is 
lavalld  in  so  far  as  it  seeks  to  bind  the 
property.  The  attempted  levy  might  be,  un- 
der other  circumstances,  equivalent  to  an 
appropriation  out  of  the  city's  general  fund 
vt  the  amount  sought  to  be  levied,  but  It 
cannot  so  operate  here,  as  the  city  is  with- 
out power  to  make  such  an  appropriation. 

[41  The  effect  is  to  leave  this  part  of  the 
cost  of  the  Improvement  uuprovlded  for.  and 
such  being  the  condition  It  ia  within  the 
province  of  a  court  of  equity  to  restrain  the 
letting  of  a  contract  for  the  making  of  the 
Improvement. 

Our  attrition  la  called  to  the  fact  that 
we  have  heretofore  held  that  a  city  might 
levy  an  assessment  on  the  property  of  a 
public  school  district  within  Its  borders  to 
pay  the  cost  of  a  public  Improvement  benefit- 
Ing  BucD  property,  and  It  Is  argued  that 
the  same  principle  would  sustain  the  pres- 
ent levy.  Bnt,  while  we  think  we  went  to 
the  extreme  limit  of  the  rule  in  that  case, 
the  cases  are  not  analogous.  A  school  dis- 
trict is  in  itself  a  corporate  entity,  having 
the  power  of  taxation  over  the  property  with- 
in the  confines  of  Its  district  as  well  as  the 
right  of  support  from  the  pabllc  school  funds. 
As  between  it  and  the  city,  therefore.  Its 
property  can  well  be  said  to  be  private  prop- 
erty. But  it  Is  not  so  with  a  city  park. 
The  park  is  bnt  property  of  the  dty  devoted 
to  a  particular  use  and  any  aaseasment  levied 
npon  it  must  be  satisfied  either  by  the  city 
itttlf  or  by  a  sacrlflce  of  the  park  property. 
In  ItKlf  it  has  no  means  of  acquiring  funds. 


We  conclude  therefore  that  the  Judgment 
must  be  aflOrmed,  and  it  will  be  so  ordered. 

DDNBAR,  a  J.,  and  MOUNT  and  GOSS, 
JJ.  concur. 


PBED  B.  GRINNELL  CO.  T.  SIMPSON. 

(Sopreme  OcrarC  of  Washington.  Ang. 
le,  1911.) 

BaoKEBs  ^  65*)— Right  to  Cohuisbionb. 

Plaintiff,  a  broker,  with  whom  defendant 
listed  his  property  for  sale,  having  found  the 
purchaser,  and  made  bun  known  to  defendant, 
IS,  as  the  procurinE  cause  of  the  sale,  entitled 
to  oommlsBKins,  defendant  having,  through  an- 
other agent,  sold  to  the  purchaser,  knowing  he 
was  plaintiff's  customer. 

[Qd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  82-84;  Dee.  Dig.  {  65.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Connty;  Henry  L.  Kennan, 
Jodge. 

Action  by  the  Pred  B.  Grlnnell  Company 
against  Herbert  Simpson.  Judgment  for 
plaintiff.    Defendant  appeals.  Affirmed. 

Graves.  Klzer  ft  Graves,  fbr  appellant 
Cannon,  Ferris,  Swan  &  Lally,  for  respond- 
ent. 

PER  CURIAM.  This  Is  an  action  brought 
to  recover  a  broker's  commission.  The  re- 
spondent, the  plaintiff  below,  alleged  in  its 
comidalnt  that  the  appellant,  being  the  own- 
er of  a  certain  tract  of  land  situated  near 
the  dty  of  Spokane,  entered  into  a  written 
agreement  with  the  respondent,  whereby  he 
authorized  the  respondent  to  sell  such  tract 
on  certain  terms  and  conditions;  that  with- 
in a  reasonable  time  thereafter,  and  nnder 
and  pursuant  to  the  terms  of  the  contract, 
the  reqrandent  procured  a  purchase-  for  the 
property  npon  the  conditions  named  In  the 
agreement,  and  thereafter  the  appellant  sold 
the  property  to  the  purchaser  procured  by 
the  respondent;  that  the  respondent  was  the 
sole  and  procuring  cause  of  the  sale,  but 
nevertheless  the  appellant  refused  to  pay  the 
commission.  The  appellant,  for  answer  to 
the  complaint,  denied  that  the  respondent 
was  the  procuring  cause  of  the  sale,  or  that 
it  had  anything  to  do  with  bringing  it  about, 
and  pleaded  affirmatively  a  cancellation  of 
the  contract  with  the  respondent  prior  to 
the  8a]&  A  trial  was  had  before  the  conrt 
sitting  without  a  jury,  and  resulted  in  find- 
ings and  a  Judgment  in  favor  of  the  re- 
spondent. This  appeal  followed. 

The  app^lanf  s  assignments  of  error  all  go 
to  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  and  Judgment. 
We  have  not  thought  it  necessary,  however, 
to  review  the  evidence  In  detail.  In  brief 
It  Is  made  to  appear  that  the  appellant  listed 
the  proper^  for  sale  with  the  respondent 
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and  also  with  certain  other  real  estate  brok- 
ers, among  whom  was  a  Ur.  Oppenhelmer; 
that  the  respondeDt  through  Its  representa- 
tive, one  McGrory,  thereafter  found  an  in- 
tending purchaser  desiring  that  character  of 
property  in  the  person  of  WlHlam  Knepp; 
that  McGrory  showed  Kn^p  the  property, 
who  expressed  a  liking  for  It,  going  so  far 
as  to  say  that  be  would  purchase  the  prop- 
erty provided  his  wife  was  satisfied  with 
It  and  that  he  would  take  her  out  at  once 
to  Tlew  It;  that  McGrory  on  that  day  or 
the  next  met  the  appellant  and  told  blm 
that  he  had  a  purchaser  for  the  property, 
telling  him  at  the  same  time  the  name  of 
the  Intending  purchaser.  Shortly  thereafter 
Knepp,  meeting  with  Mr.  Oppenhelmer  on 
some  other  business,  and  finding  that  he  also 
had  the  property  listed  for  sale,  took  up 
negotiations  with  the  owner  through  him  for 
its  purchase,  and  thereafter  concluded  the 
same. 

Under  these  circumstance,  we  think  the 
owner  liable  to  the  respondent  for  his  com- 
mission. The  essential  thing  required  of  a 
broker  Is  that  he  procure  an  actual  purchaser 
of  the  property,  or  a  person  who  Is  ready, 
able,  and  willing  to  purchase  the  property  on 
the  terms  under  which  the  broker  has  It 
for  sale.  If  a  sale  is  made  he  need  not.  In 
order  to  earn  his  commission,  actually  make 
the  sale  himself.  It  Is  enough  that  be  In- 
troduce his  purchaser  to  the  owner,  and  the 
owner,  as  the  proximate  result  thereof, 
makes  the  sale  either  personally  or  by  au- 
other  agent  to  the  purchaser  thus  Introduced. 
Here  there  Is  no  doubt  that  the  respondent 
found  the  purchaser,  made  him  known  to  the 
owner,  and  that  the  owner  sold  to  the  pur- 
chaser through  another  agent,  knowing  that 
he  was  the  customer  of  the  respondent 
The  respondent  was  the  procuring  cause 
of  the  sale,  and  the  appellant  is  liable  to 
bim  for  his  commission.  Tbe  Judgment  Is 
affirmed. 


MATEK  T.  QUEEN  CnT  LUMBER  CO. 

(Supreme  Court  ot  Washington.  Aug. 
16, 1911.; 

Ma81*B  AHD  fiKRTART   (5  217*)  —  INTOET  TO 

Servant— AssuuPTiON  of  Risk. 

One  who,  while  walking  on  an  unguarded 
elevated  walk,  hauling  a  log  along  rollers,  by 
means  of  a  [Hcaroon.  because  of  Uie  picaroon 
suddenly  loosening  trom  the  log,  fell  on  the 
walk,  and  rolled  off,  at  the  part  of  the  walk 
where,  for  a  distance  of  IS  feet,  there  was  noth- 
iag  between  the  walk  and  the  ground,  must  be 
held  to  have  known  the  dangers  of  the  way,  and 
so  to  have  assumed  the  risk  thereof^  he  having 
juat  before  been  over  It,  once  «  twice,  hauling 
other  lof^  and  all  the  dangera  being  open  and 
apparent  to  any  one  who  had  had  opportunity 
to  pass  over  the  walk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sorvaat.  Cent.  Dig.  |i  574r-600;  Dec  Dig.  { 
2l7.»] 


Department  1.  Appeal  from  Snperlor 
Court,  Kins  County;  John  F.  Main,  Judge. 

Action  by  Frederick  D.  Mayer  against  the 
Queen  City  Lumber  Company.  Judgment  Cor 
defendant.   Plaintiff  appeals.  Affirmed. 

Heber  McHngh  and  John  T.  Casey,  for  ap- 
pellant  James  B.  Mnrpby,  for  reBpondent. 

FULLERTON,  J.  The  appellant  was  In- 
jured while  in  the  employ  of  the  respondent 
and  brought  this  action  to  recover  therefor. 
At  the  conclusion  of  his  case  In  chief  a  chal- 
lenge to  the  sufficiency  of  the  evidence  was 
Interposed  and  sustained  by  the  court,  and 
a  Judgment  of  dismissal  entered.  This  ap- 
peal is  prosecuted  to  set  aside  the  judgment 
so  entered. 

At  the  time  of  the  Injury  to  the  appellant 
the  respondent  owned  and  operated  a  lumber 
and  shingle  mill.    The  lumber  mill  proper 
ivas  some  200  feet  distant  from  a  railroad 
track,  and  for  the  convenience  of  conveying 
heavy  material  from  the  mlU  to  the  track 
the  respondent  built  a  series  of  rollers  across 
the  Intervening  space.    These  rollers  were 
constructed  some  12  feet  above  the  ground 
and  along  one  side  of  them  was  constructed 
a  platform  or  walk,  some  4  or  S  feet  wide, 
and  some       feet  below  the  top  of  the  roll- 
ers, along  which  the  employes  walked  while 
dragging  timbers  over  the  rollers.   The  space 
underneath  the  rollers  for  the  greater  part 
of  the  way  was  occupied  by  two  sheds,  hsv* 
ing  their  tops  Just  underneath  the  walk.  The 
sheds,  however,  at  the  place  of  approach, 
some  100  feet  from  the  mill,  did  not  meet 
and  the  effect  was  to  leave  a  space  about 
15  feet  wide  where  there  was  nothing  be- 
tween the  platform  and  the  ground  below. 
The  walk  across  the  space  was  the  same  as 
it  was  elsewhere  along  the  route;  It  was 
without  railings  or  guards  of  any  kind.  Aft- 
er a  piece  of  timber  had  been  placed  upon 
the  rollers  at  the  miU  It  was  moved  to  the 
railroad  by  an  employe  who  would  strike  the 
point  of  a  picaroon  Into  the  body  of  the 
timber  and  drag  it  along  the  rollers  by  pull- 
ing on  the  handle  of  the  picaroon.   The  ap- 
pellant had  been  In  the  employ  of  the  mill 
company  for  nearly  a  month  prior  to  his  In- 
Jury,  working  in  the  sheds  beneath  the  roll- 
way.  On  the  morning  of  the  accident  he  was 
directed  to  go  to  the  sawmill  and  assist  la 
hauling  some  timbers  along  the  rollers  from 
the  mill  to  the  railroad.  He  went  as  direct- 
ed, and  was  given  a  picaroon  and  proceed- 
ed to  haul  timbers.    He  teatifled  that  be 
had  never  done  any  woi^  of  that  kind  be- 
fore although  be  bad  seen  othen  to  It  sud 
was  familiar  with  the  nse  of  a  picaroon,  hav- 
ing had  oecaaion  to  use  the  Instnmmt  while 
employed  at  another  mill.    The  appeUant 
In  his  turn  stuck  the  picarooo  Into  a  timber 
and  proceeded  to  haul  it  aa  Its  way.  As 
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be  mched  the  gajf  between  the  ebeda  the 
picaroon  loosened  from  the  timber  and  gare 
way  BDddenly.  The  ^ect  was  to  throw  the 
i^iellant  onto  the  walk  from  which  he  fell 
to  the  gronnd  below.  In  the  fall  he  re- 
edrad  the  Injnrlea  for  which  he  luee  In  this 
action. 

The  tiieory  on  whl<A  the  appdlant  son^t 
to  recoTer  was  that  he  was  pat  to  woA 
ta  an  nnsafe  places  and  was  given  no  warn- 
ing of  the  danger  he  wonld  encounter  there- 
in. His  counsel  claim  in  this  conrt  that  his 
evidence  concIosiTdy  shows  that  he  fdl 
while  hauling  the  first  piece  of  timber  he  at- 
tempted to  haul,  that  the  gap  between  the 
Bbeds  was  not  clearly  Tlslble  from  the  i^ace 
where  he  started,  and  that  he  proceeded  on 
hie  way  la  ignorance  of  the  danger  to  be  en- 
oonoteiad  at  the  gap,  and  fell  liecause  be 
had  not  been  warned  to  lo<dc  out  for  this 
particular  dangw.  The  trial  Judge  found 
tnm  the  record  that  the  appelUnt  was  fa< 
millsr  with  his  surroundings*  that  all  of 
the  dangers  connected  with  the  work  were 
vpea  and  apparent,  and  that  the  appellant 
engaging  In  such  wotk  assumed  all  risks 
of  injury  therefrom. 

A  perusal  of  the  record  conrlnces  us  that 
the  evldrace  supports  the  court's  theory  of 
tbe  case  rather  than  that  of  the  ai^llant. 
While  In  his  direct  examination  be  does 
leave  the  impression  that  he  t&l  while  at- 
tempting to  lianl  the  first  timber  he  was  di- 
rected to  take  and  before  be  had  passed  over 
tbe  way  at  all,  his  statements  on  cross-ex- 
amination are  more  circumstantial.  On  being 
asked  how  many  times  he  had  been  down  the 
rollway  prior  to  his  injury  he  answered: 
"Well,  I  can't  say  for  certain,  but,  possibly 
that  was  the  first  or  second  time,  or  maybe, 
tbe  third,  I  cannot  swear.  But  this  was  the 
first  day  upon  which  I  had  been  on  the  run- 
way." Again  he  says  be  waa  "working  alone, 
altfaongh  there  was  another  fellow  on  the 
same  kind  of  work  at  the  start,  I  believe, 
because  I  Imitated  blm  In  using  tbe  pica- 
roon"; and  elsewhere  be  positively  declines 
to  say  that  he  was  Injared  on  tbe  first  tim- 
ber he  attempted  to  haul,  saying  that  be 
does  Dot  remember.  There  was  no  hidden 
defect  causing  the  appellant's  injury.  All  of 
the  dangers  were  open  and  apparent  to  any 
ooe  who  had  the  opportunity  to  pass  over  the 
mUk,  and  if  It  be  true  that  the  appellant 
hauled  one  or  two  pieces  of  timber  prior  to 
the  one  be  was  hauling  at  the  time  of  his 
injury  he  cannot  be  heard  to  say  that  be  did 
not  know  of  the  dangers  of  the  way.  We 
tbtnk  the  record  conclusively  shows  that  he 
did  know  of  tbe  danger,  and  since  this  view 
accords  with  the  judgment  of  the  trial  court, 
we  will  direct  an  affirmance  of  tbe  Judgment 

DUNBAB,  a  J.,  and  MOUNT  and  QOSID, 
i3',  ooneur. 


ATWOOD  et  uz.  t.  SMITH  et  al. 

(Supr«ne  Court  of  Was:hIngton. 
Aug.  10,  1011.) 

1.  MririCIPAL  GOBFOBATIOHS  (|  560*)— fiTREKT 

iHFBoviciiiNTS  —  ComxAcrs  —  Ohange  by 

Crrr  Engineeb. 

The  clause  of  a  contract  for  ^radln;  city 
streets,  empowering  the  city  engineer  to  make 
BQch  changes  and  alterations  in  the  plans  and 
speciflcations  as  the  successful  prosecution  of 
tbe  work  may  lequire,  does  not  authorize  him 
to  make  a  radical  change  in  the  slope  of  the 
sides  of  cuts,  .the  necessity  therefor  not  arising 
from  any  defect  in  the  plan  of  the  work  or 
from  anforeseen  engineering  difficnlties,  but  the 
change  being  for  tbe  sole  purpose  of  elimlDiiting 
a  large  part  of  the  cost,  because  of  the  invalid- 
ity ol  part  of  the  assessments  for  paying  the 
cost 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  IWg.  {§  802,  892%;  Dec 
Dig.  I  360.*] 

2.  Municipal  Cobfobations  (|  339*) — Stbkkt 

iHPBOVmCKNTB  —  OoniBAOTS  —  CUAHOK  BT 
CiTT. 

Wbere  a  city  passed  an  ordinance  widening 
atreets,  eatabUshing  grades  thereof,  and  provid- 
ing that  the  cuts  for  the  streets  should  have 
sioe  slopes  of  a  certain  angle,  and  condemnation 
proceedings  were  tliai  had  to  provide  compen- 
sation for  property  or  property  rights  taken  or 
damaged  by  toe  grading  in  conformity  to  the 
ordinance,  the  city  having  contracted  for  the 
wortc  according  to  such  plans,  cannot,  without 
the  consent  of  the  property  owners  who  would 
be  damaged  thereby,  change  the  contract  so  that 
less  of  the  sides  of  the  cute  shall  be  taken  off 
by  it,  leaving  the  rest,  which,  with  more,  is  nec- 
essary to  make  the  lots  acceeaible,  to  be  done 
by  the  lot  owners  at  their  own  expense. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
CorooratlonB,  Gent  Dig.  H  86&-873 ;  Dec.  I^. 
i  33d.*} 

8.  McnioiPAi,  OcttPOXATiONs  (i  876*)— Stbeet 
iHPBOTXHiirrs  —  Right  or  Owhbb— Con- 

TBAOT8— EXTEHT  OP  ObLIOATIOR. 

A  city  having  condemned  for  the  widening 
and  grading  of  a  street  on  the  basis  of  tbe  city 
sloping  back,  at  a  certain  angle,  lots  adjoining 
cuts,  OS  provided  by  the  ordinance  for  the  Im- 

Jrovemeot,  and  then  having  contracted  for  the 
oing  of  the  work  accordingly,  and  the  owner 
of  a  lot,  which  reqoired  still  further  grading 
to  make  it  accessible,  having  then  contracted 
with  tbe  same  contractor  for  doing  the  neces- 
sary additional  grading,  both  contracts  provid- 
ing for  the  work  tteing  done  by  the  yard,  the 
owner  was  not  liable  for  part  of  tbe  work  in- 
cluded in  the  city's  contract,  but  which,  subse' 
guent  to  the  owner's  contract,  It,  without  power 
to  do  so  as  against  him,  attempted  to  eliminate 
from  its  contract. 

{Ed.  Note.— For  other  cases,  see  Municipal 
CorporatiOTiB,  Dec.  Dig.  {  37a.*] 

4.  Mttnicipal  Oobpobations  (J  514*)— Stbket 

IUPBO\  BUENIB  —  SUBSTITUTB  FOB  ASSESS- 
UKUt. 

A  city  passed  an  ordinance  for  widening 
and  grading  a  streeL  it  to  do  part  of  the  work 
of  excavating  those  lots  In  front  of  wbich  a  cut 
was  necessary,  and  In  condemnation  pro<%edingB 
damages  were  assessed  on  such  basis.  Having 
then  contracted  for  tbe  wortc  accordingly,  It, 
because  of  a  deddenGy  In  Its  assessments,  snb- 
aeqnently  attempted  to  eliminate  part  of  such 
excavation  from  its  contract,  leaving  such  work, 
which  with  more  was  neceesary  to  make  those 
lota  accessible,  to  be  done  by  the  lot  owners. 
Held,  that  even  If  tbia  could  be  treated  as  a 
aobstitnte  for  the  assessment  for  the  defldency. 
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wbich  conld  b«  made  ratably  on  all  the  Iota 
benefited  by  the  geDeral  improremeDt,  it  could 
Qot  be  aostained  Decaase  of  its  inequeUtleB. 

[Ed.  Note.— For  other  cases,  ho  Municipal 
Oorporatlona,  Dea  Dig.  S  514.*] 

6.  HumoiPAZ.  CoBPOBATiom  d  876*)— Obad- 
IKO  OF  Stbxkt— Right  or  Owhbb— Estop- 
pel—Misleadino  Conduct. 

A  city,  aa  was  required  by  its  ordinaoce 
for  widening  and  grading  a  street,  and  by  the 
condemoation  proceedings.  Included  in  its  grad- 
ing contract  part  of  the  excavation  of  lots  left 
above  grade  by  a  cut.  Thereapou  tbe  owner  of 
such  a  lot  oontracted  with  the  same  contractor 
for  doing  the  further  excavation  of  the  lot  nec- 
essary to  ma^e  it  accessible.  The  city  then  at- 
tempted to  modify  its  contract,  by  excluding 
part  of  the  grading  of  the  lot,  aiid  notified  the 
contractor,  who  notified  the  lot  owner.  Held, 
that  to  prevent  the  lot  owner  being  estopped  to 
question  the  ierallty  of  the  change  in  the  city's 
contract,  and  his  liability  for  the  work  at- 
tempted to  be  eliminated  therefrom,  it  was  not 
necessary  for  him,  before  the  work  was  done, 
to  notify  the  contractor  that  he  would  not  rec- 
ognize the  validity  of  the  chan^  but  that  It 
was  enough  that  he  did  not  mislead  the  con- 
.  tractor  into  the  belief  that  he  assented  to  the 
modification,  and  so  enough  that  he  said  that  he 
would  investigate  the  matter  before  paying  for 
the  increased  quantity. 

[Ed.  Note.— For  other  cases,  see  Uantcipal 
Corporations,  Dec  Dig.  {  376.*] 

6.  Coxtractb  (1 285*>— PKOviBion  roB  Dsm- 

HININO  DnPUTES. 

After  a  city  had  contracted  for  the  widen- 
ing and  grading  of  a  street,  Induding,  as  re- 
quired by  the  ordinance  and  by  the  condemna- 
tion proceeding,  part  of  the  excavation  of  lota 
left  above  grade  oy  a  cut,  the  owner  of  such  a 
lot  contracted  with  the  same  contractor  for  do- 
ing the  remaining  excavation  necessary  to  make 
the  lot  accessible.  Held,  that  the  clause  in  the 
Individual  contract,  that  all  disputes  as  to  the 
amount  of  excavation  to  be  paid  (or  should  be 
finally  determined  by  the  city  engineer,  did  not 
empower  the  engineer  to  determine  that  the 
owner  should  pay  (or  excavation  clearly  not 
covered  by  his  contract,  but  covered  by  the  con- 
tract of  the  city,  and  which  it  attempted  to 
eliminate  therefrom  after  the  owner  had  made 
■his  contract. 

[Ed.  Note.— For  other  cMes,  see  Contracta, 
CenL  Dig.  iS  1290-1304;  Dec.  Dig.  1  286.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  Oscar  P.  Atwood  and  his  wife 
against  Grant  Smith  and  others,  partners 
doing  business  under  the  firm  name  of  Grant 
Smith  &  Co.,  and  Stlllwtil,  to  determine 
plalntlCfB'  liability  under  a  contract  Judg- 
ment for  plaintiffs.  Defendanta  appeal.  Af- 
firmed. 

Todd,  Wilson  &  Tborgrimson,  for  appd- 
lants.  James  Elefer,  fas  reqmnduits. 

FCLLBBTON,  J.  On  May  12,  1906^  cer- 
tain persons,  among  whom  was  the  respond- 
ent Oscar  P.  Atwood,  owning  platted  proper- 
ty on  what  Is  known  as  Denny  Hill  In  tbe 
city  of  Seattle,  petitioned  the  city  council  of 
that  city  to  cause  tbe  streets  and  alleys 
therein  to  be  Improved  by  widening  certain 
of  the  streets  and  grading  all  of  them  to 
stated  eleratlons  above  a  named  datum  line. 
Tbe  pitttloa  was  minute  in  Its  details,  and 
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specified  tbe  angjlee  of  tbe  dopes  for  both 
fills  and  cuts,  requiring  tbe  latter  to  be 
constructed  with  a  dde  slope  of  1  to  1 ;  that 
Is,  a  slope  of  1  toot  laterally  for  each  1  foot 
of  T^lcal  cut.  It  also  contained  a  proTbw 
to  tbe  effect  tbat  the  dty  on  letting  the  con- 
tract for  the  work  sboold  Insert  theretn  a 
condition  requiring  tbe  contractor  to  excavate 
the  private  property  of  tbe  several  owners 
to  a  level  with  tbe  street  in  its  front  at  a 
cost  per  cubic  yard  not  to  exceed  tbe  sum 
bid  by  tbe  contractor  for  excavating  tbe 
streets.    Acting  pursuant  to  tbe  petition 
the  city  passed  an  ordinance  widening  cer- 
tain of  tbe  streets  and  establlsblng  grades 
of  tbe  streets  and  all^  In  the  district  de- 
scribed, following  tbe  recommraidatlons  of 
the  petition  In  detail,  and  reqnlrii^  In  terms 
that  tbe  cuts  should  have  a  slope  of  1  to  1. 
It  abK)  Instructed  tbe  Coqwratlon  counsel  to 
begin  condemnatkm  proceedings  against  the 
owners  of  the  property  affected  by  the  Im- 
provement "so  that  Just  compensation  mUbt 
be  made  for  tbe  property  and  property  liebts 
taken  or  damaged  by  reason  of  *   *  * 
the  grading  and  reading  of  tbe"  streets 
and  alleys  In  conformity  with  tbe  require- 
ments of  the  ordinance.  Condemnation  pro- 
ceedings were  thereupon  begun  by  tbe  cor- 
poration counsel  and  damages  ascertained 
and  awards  made  <hi  tbe  basis,  that  tbe  im- 
provement would  be  made  as  prescribed  In 
the  ordinance.    Thereafter,  on  December 
3,  1906,  an  ordinance  was  passed  directing 
tbat  a  contract  be  let  (or  making  the  Im- 
provement. This  ordinance  did  not  set  forth 
tbe  details  of  tJie  work,  but  provided  tbat 
It  should  1^  made  according  to  tbe  plans 
and  speciflcatlona  prepared  under  the  di- 
rection of  the  dty  oiglneer  on  file  In  the 
office  of  tbe  Department  of  Public  Works  of 
the  ctty  of  SeatUe.  Tbese  plans  and  sped- 
flcatlons  described  tbe  work  In  detail,  and 
In  them  It  was  provided  tbat  tbe  side  of  the 
cuts  should  be  made  with  a  1  to  1  slope. 
Tbe  contract  was  let  pursuant  to  tbe  ordi- 
nance on  August  17»  lOOT,  to  tbe  Rainier 
Development  Company,  at  a  price  of  27  cents 
per  cubic  yard  for  all  earth  excavated.  It 
was  also  expressly  provided  In  tbe  contract 
that  the  contractor  should  excavate  such  of 
the  abutting  property  as  tbe  owners  thereof 
should  require  to  a  level  with  tbe  street 
fronting  upon  such  property  at  the  same  rate 
per  cubic  yard  that  was  charged  for  excavat- 
Ing  tbe  street.    Tbe  contract  did  not  set 
forth  tbe  detailed  plans  of  the  work,  but 
provided  that  It  should  be  done  In  "all  re- 
spects In  accordance  wltb  tbe  plans  now  on 
file  In  tbe  office  of  tbe  dty  engineer  of  said 
dty,  and  tbe  spedflcatlons  snd  gmeral  stip- 
ulations hereto  attached."   The  idans  men- 
tioned seem  to  have  been  duplicates  of  the 
plans  on  file  with  tbe  dqnrtmoit  of  pnUlc 
works,  referred  to  In  the  ordinance  direct- 
ing tbe  contract  to  be  let  Tbe  general  stip- 
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nlatlons  attaclied  to  the  etwtract  cratalned 
tlie  following  provisions:  "All  materiala  and 
labor  ahall  tn  futnlabed  and  pla<»d  in  ac- 
cordance wltli  the  following  detailed  sped- 
fications  and  tbe  accompanying  general  and 
detailed  ptans  of  tUs  improTement,  wblch 
are  li«%b7  made  part  of  these  specificatlona, 
Said  plans  and  speciflcations  are  subject  to 
such  changes,  additions,  or  Instmctions  as 
the  Atr  engineer  may  require  to  furnish  or 
ddlver  before  the  beginning  or  dnrii^E  the 
progress  of  tlie  work.  TtM  side  slopes  shall 
be  made  as  shown  on  the  plans  or  as  directed 
b7  tbe  city  engineer.  To  prevent  all  disputes 
and  UtlgatiDn  it  ia  fnrtbw  agreed  by  the 
contractor  that  the  city  engineer  shall  In  all 
ciws  determine  the  amount  of  work  to  be 
paid  for  under  the  contract  for  this  improve- 
ment, and  his  estimates  and  dedslons  shall 
be  final  and  coudnsivet  subject  to  tbe  ap- 
Iffm-al  of  the  board  of  public  works." 

On  Septonber  28,  1907,  an  assessmoit  roll 
was  prepared  and  filed  with  the  dty  comp- 
troller. In  this  roll  all  the  property  of  tbe 
district  was  assessed  as  benefited  by  the  Im- 
provement, irrespective  of  the  fact  whether 
or  not  tlie  owner  thereof  had  been  awarded 
dimagea  In  the  oondonnation  case,  and  on 
its  face  provided  for  a  suffldent  sum  of  mon- 
ey to  pay  the  cost  of  tbe  excavation  required 
tv  the  contract  calculating  the  amount  there- 
of on  a  basis  of  a  1  to  1  slope  for  the  sides 
of  the  cuts.  Tbe  Rainier  Development  Com- 
pany thereafter  assigned  their  Interests  in 
the  contract  to  the  appellants,  Grant  Smith 
&  Ca  and  StiUweU,  who  on  November  9, 190S, 
entned  into  a  contract  with  the  respondents 
Atwood,  agreeing  to  excavate  certain  de- 
scribed property  bdooglng  to  them  as  owners 
to  a  level  with  the  street  on  which  It  front- 
ed. The  contract  refers  spedally  to  the  con- 
tract between  the  dty  and  the  appellants' 
anlgnors.  reciting  that  the  owner  desires  to 
and  does  ratify  and  adopt  tbe  action  of  the 
dty  council  In  entering  Into  such  contract, 
and  further  desires  to  obtain  the  benefits 
thereof,  and  then  provides  that  the  contrac- 
tor shall  excavate  the  described  property  at  a 
cost  to  the  owner  of  27  cents  per  cubic  yard 
for  all  earth  excavated  and  removed.  No 
sped&c  quantity  of  earth  to  be  removed  la 
mentioned  in  tbe  contract,  nor  does  It  refer 
In  any  manner  to  the  character  of  the  slopes. 
An  estimate  was  made  of  the  quantity  of 
earth  to  be  removed  by  the  engineer  of  tbe 
contractors  at  the  time  the  contract  wns 
signed  and  handed  tbe  owners.  This  esti- 
mate was  calculated  on  tbe  basis  that  tbe 
city  would  excavate  the  full  width  of  the 
street  and  back  upon  the  property  of  the 
owner  the  necessary  distance  to  make  a  1  to  1 
slope  for  tbe  side  of  the  cpt;  the  amount  of 
tbe  estimate  being  19,813  cubic  yards.  Tbe 
contract  also  contained  the  following  provi- 
rtm;  "All  measurements  of  earth  shall  be 
made  1^  the  chief  engineer  of  the  contractors, 
ud  Ids  meMurements  shall  be  condusive,  er- 
c«pt  so  f ar  as  the  same  may  be  controlled  by 


the  decision  of  the  dty  engineer  as  hereinafter 
provided.  In  case  of  any  controversy  aris- 
ing over  the  measurement  of  earth  under 
this  contract  or  over  the  construction  of 
said  contract  the  same  diall  be  submitted  to 
the  dty  engineer  of  the  dty  of  SeatUe,  and 
his  dedsion  therein  shall  be  final." 

After  the  ezecntlon  of  the  last-mentioned 
contract,  and  while  the  assesffluent  roll  was 
in  the  hands  of  the  dty  council  for  final  ad- 
justment, this  court  rendered  a  dedsion 
holding  in  substance  that  property  which  the 
Jury  in  tbe  condemnatloD  proceedings  found 
would  be  damaged  by  the  proposed  improve- 
ment could  not  afterwards  be  assessed  to  pay 
tbe  cost  of  the  improvement  Schucbard  v. 
Seattle,  ffl  Wash.  41,  07  Fac  1106.  The  ef- 
fect of  the  rule  announced  was  to  render  un- 
collectible some  $67,000  of  the  amount  of  tbe 
assessment  then  under  adjustment  by  the 
dty  council,  and  the  dty  authorities  were 
obligated  to  find  means  by  which  to  make  up 
the  defidmi^.  Tbe  dty  engineer  found  upon 
examination  that  by  changing  Uie  slopes 
from  1  to  1  to  %  to  1— tbat  is,  %  of  a  foot 
back  onto  the  abutting  property  to  1  foot  of 
vertical  excavation — the  ^creased  cost  of 
the  Improvement  would  equal  the  defidency, 
and,  conceiving  that  he  had  authority  in 
virtue  of  the  provisions  of  tbe  contract  mak- 
ing the  *^lanB  and  spedflcatlona  subject  to 
such  changes,  additions  or  Instructions  as 
the  dt7  oxglneer  may  require''  to  make  such 
a  change,  ordered  this  change  in  the  plans 
and  spedflcations  of  the  work.  The  diange 
was  thereupon  reported  to  the  dty,  and  on 
Mardi  81,  1909,  was  fomuUly  ratified  by  the 
finance  committee  of  the  dty  council,  and 
the  contractor  Instructed  In  writing  to  con- 
duct the  excavation  according  to  the  diange 
80  made. 

On  May  20, 1900,  the  contractor  wrote  the 
owner  a  letter,  the  body  of  which  was  as 
follows:  "Referring  to  yoiv  contract  with 
us  dated  Nov.  0,  1908,  providing  for  the  ex- 
cavation of  your  two  lots  at  the  comer  of 
Third  avenue  and  Lenora  street,  lots  1  and 
2,  In  block  G. .  For  your  Information  will 
state  tbat  some  of  your  work  has  been  done. 
We  cannot  state  at  this  time  when  your  con- 
tract will  be  comjdeted,  but,  when  It  Is,  regu- 
lar bill  will  be  sent  yon.  Tbe  total  yardage 
Involved  is  26,424  cu.  yds.**  The  owners  gave 
the  letter  no  attention  until  some  time  after 
its  receipt,  when  Oscar  P.  Atwood  went  to 
the  office  of  tbe  contractor  to  inquire  about 
It.  He  was  then  informed  of  the  cause  of 
the  increased  estimate  of  the  yardage  to  be 
charged  to  him,  and  left  saying  in  effect  that 
be  would  invettigate  the  matter  before  pay- 
ing for  the  Increased  quantity.  The  work  of 
excavating  tbe  property  was  completed  about 
February  10,  101(^  at  which  date  the  con- 
tractors sent  the  omiers  a  bill  for  $7,121, 
daiming  the  amount  to  be  due  for  excavat- 
ing 26,424  cubic  yards  of  earth,  the  quantity 
bdng  computed  on  the  basis  of  a  %  to  1 
slope.  Tbe  owners  tendered  95,29S.80  for  tbe 
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excavation  «f  19,613  cntdc  yards  of  eartb, 
the  qnantltr  removed  from  their  property  ea- 
timating  the  street  to  be  eat  at  1  to  1  slope. 
This  sum  was  not  acc^>ted  by  the  contrac- 
tors. This  action  was  therenpon  b^n  by 
tibe  owners  to  determine  the  amount  of  their 
liability.  On  the  trial  the  oonrt  ruled  in 
their  favor  and  entered  judgment  according- 
ly. This  appeal  was  taken  there^m. 

[1]  The  question  principally  discussed  1^ 
the  appellants  is  the  power  of  the  dty  engi- 
neer to  make  the  chan^  In  the  slope  of  the 
cuts  att^pted  to  he  made  by  falm  and  ac- 
cording to  which  the  appellants  prosecuted 
the  work.  It  la  argued  that  the  power  was 
conferred  on  the  engineer  by  that  clause  of 
the  contract  which  empowers  him  to  make 
such  changes  and  alterations  in  the  plans 
and  speclflcatlona  as  the  snccessfal  prose- 
cution of  the  woriE  may  require.  But  we 
think  it  manifest  that  this  clause  of  ttie 
contract  cannot  authorise  sn(Ai  a  radical 
cbai^  In  the  contract  aa  was  here  attempt 
ed.  No  doubt  under  this  provision  the  en* 
gineer  could  lawfully  make  such  changes 
and  alterations  as  were  necessary  to  corred; 
structural  -defects  in  the  plans  of  the  work 
or  to  overcome  engineering  dllBcultles  aris- 
ing from  conditions  not  foreseen  or  known 
at  the  time  the  contract  was  entered  into, 
or  maybaps  correct  minor  and  inconsequen- 
tial omissions  and  mistakes  therrin.  but  the 
principle  cannot  be  extended  to  cover  a  case 
such  as  the  one  now  In  question.  The  change 
attempted  to  be  made  was  radical,  instead  of 
minor  and  Inconsequential.  The  nec^alt?  for 
It  did  not  arise  from  any  defect  in  the  plan 
of  the  work  or  from  engineering  dtfflcnltles 
not  foreseen  at  the  time  the  contract  was 
entered  into.  The  change  was  made  for  the 
sole  purpose  of  eliminating  a  lai^  part  of 
the  cost  of  the  work,  and  this  was  dearly 
not  within  the  powers  of  the  oiglneer. 

[2]  But  it  Is  said  that  the  change  was 
ratified  by  the  dty  and  was  a  matter  solely 
between  the  contractor  and  the  city,  and 
since  they  are  satisfied  no  one  else  has  a 
right  to  complain.  But  the  premise  h^e  as- 
sumed is  Incorrect  On  tbe  contrary  the 
property  owner  has  a  vital  Interest  on  the 
charader  of  work  and  In  the  contract  for  the 
work;  bis  property  Is  to  be  assessed  to  pay 
the  cost  of  the  work.  It  will  be  remembered 
from  the  facts  recited  that  the  work  was  in- 
stituted on  the  petition  of  tbe  property  own- 
ers who  spedfied  the  character  of  slope  to 
the  cuts  they  desired  to  have  made;  that 
the  dty  adopted  the  plans  suggested,  and 
that  the  condemnation  proceedings  which 
were  brought  to  determine  the  amount  of 
damages  the  several  property  owners  would 
suflTer  by  reason  of  the  improvement  were 
based  on  the  assnmptlon  that  a  side  slope  of 
1  to  1  would  be  made  In  all  of  the  cuts. 
It  is  plain  that  any  material  change  In  the 
slope  must  materially  affect  this  question 
of  damages.   Some  of  the  property  taoldras 


obtaining  damages  might  not  have  obtain- 
ed any  had  their  damages  bem  estimated 
on  tbe  bflBls  of  a  %  to  1  slope,  while  it  is 
evident  that  those  situated  as  the  respondoit 
Is  situated,  who  must  ocavate  their  lota  to 
the  street  level  to  make  than  accessible, 
would  be  materially  damaged  by  the  change. 
This  the  city  Is  fi}rbldden  the  state  Con- 
stitution to  do  unless  tbe  owner  ia  compen- 
sated therefor.  The  dty  therefore  was  like- 
wise without  power  to  nmke  the  contemplat- 
ed diange  In  the  manner  it  was  attempted 
to  be  made  without  the  cmsent  of  tbe  prop- 
erty owner. 

[S]  Since  nether  tbe  dty  engineer  nor  tite 
cUy  Itself  had  the  power  to  alter  the  contract 
in  the  manner  attempted  without  the  consent 
of  the  property  owners,  it  must  follow,  we 
think,  that  the  contractor  cannot  call  npon  tbe 
property  owner  to  pay  for  tbe  excavation  of 
the  quantity  of  earth  sought  to  be  eliminated 
from  the  dty's  contract  by  tbe  attempted 
change.  However  valid  tbe  change  may  have 
beoi  as  between  the  dty  and  the  contractor,  It 
was  invalid  as  to  the  owner,  and  his  liabil- 
ities cannot  in  any  manner  be  affected  there- 
by. As  the  eartb  has  been  removed  by  tbe 
contractors,  they  must  bear  the  burden  there- 
of, unless  the  dty  comes  to  their  relief  by 
causing  a  reassessment  to  be  made  upon  tbe 
property  benefited,  or  by  payment  from  11a 
general  fond. 

It  is  suggested  tiiat  tiie  owner's  contract 
with  the  contractor  obligated  tiiem  to  pay  for 
the  part  eliminated  by  the  dty.  But  plainly 
this  is  not  B0<  ^btf  latter  contract  was  made 
before  any  alteration  in  the  prlndpal  con- 
tract was  attempted  by  the  dty  ei^^eer  or 
the  dty  and  at  a  time  when  all  of  the  par- 
ties contemplated  tbat  the  dty  would  re- 
move all  of  the  eartb  on  the  owner's  lot  in- 
dnded  within  the  stated  slope.  It  was  thus 
only  the  remainder  that  was  Intended  by  tbe 
parties  to  be  hicluded  within  the  contract, 
and  this  remainder  could  not  be  IniTCTsed 
nor  diminished  by  acts  of  third  persons  not 
sanctioned  by  the  owners. 

[4]  The  appellants  further  argue  tSiat  In- 
asmuch as  the  dty  had  power  to  assess  this 
defldency  agabist  the'  owners  of  property 
benefited  by  tbe  Improvemeit,  and  could 
thus  have  compelled  them  to  pay  the  cost  as 
an  additional  aasemment,  the  property  owners 
ought  not  in  equity  and  good  consdenoe  be 
heard  to  complain  of  the  plan  adopted  since 
it  was  only  another  mode  of  accomplishing 
the  same  result  But  by  a  reassessment  the 
defidency  would  have  been  distributed  among 
the  property  owners  benefited  ratably  and 
in  proportion  to  tbe  benefits  the  work  aa 
an  entirety  conferred  upon  their  proper^. 
The  method  adopted  if  carried  ont  wonld  not 
assess  the  property  ratably  and  in  jiropor- 
tlon  to  benefits.  The  reflpond«ita*  property 
by  reason  of  the  fact  that  the  cut  In  its 
front  exceeded  one  hmidred  feet  In  deptA 
would  be  charfsd  wltb  a  large  part  of  tho 
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defldencr.  while  neighboring  lots  bat  a  short 
distance  Aw&j  which  had  no  cut  at  all  In 
tbelr  front  and  which  were  equally  benefited 
bj  the  general  ImproTement,  would  escape 
sltogether.  Such  inequalities  would  not  be 
tolerated  In  a  general  assessment,  and  of 
course  no  substitute  for  a  general  assess- 
ment .can  be  tolerated  which  works  such 
Inequalities. 

[S]  It  Is  next  contended  that  the  respond- 
oits  are  estopped  hy  their  conduct  from 
questioning  the  legality  of  the  change  made 
Id  the  principal  contract  This  contention 
l8  founded  upon  the  letter  above  quoted  and 
tbe  acts  of  the  respondent  Oscar  P.  Atwood 
with  reference  thereto.  It  is  thought  that 
Atwood  owed  the  contractors  the  duty  of 
notifying  them  that  they  would  not  recog- 
nize the  validity  of  the  attempted  modifica- 
tion before  the  work  was  completed,  but  the 
respondents  owed  the  contractors  no  such 
duty.  It  was  enough  that  they  did  not  mls< 
lead  tbe  contractor  by  their  conduct  Into 
tbe  belief  that  they  assented  to  the  modifi- 
cation. Here  there  was  no  such  conduct. 
The  letter  it  will  be  observed  makes  no  direct 
mention  of  a  change  In  the  contract  with  the 
city,  and  called  for  no  reply.  And  the  rec- 
ord shows  that  the  particular  respondent 
wbo  called  to  inquire  concerning  the  In- 
creaeed  estimate  of  yardage  and  was  told 
of  the  modification,  so  far  from  assenting 
to  modification  expressly  stated  that  be  would 
inrestigate  the  matter  before  paying  for  the 
inrreased  yardage.  This  Is  an  Indication  of 
nonaseent  to  the  modlflcatton  rather  tiian  a 
direct  assent  thereto.  Tbe  contractora  cer^ 
tainly  conld  not  have  been  misled  by  the 
respondents'  conduct,  and  they  cannot  claim 
relief  on  the  ground  of  estoppel  unless  they 
were  so  actnally  misled. 

[I]  A  clause  In  tbe  contract  between  tbe 
contractor  and  the  owners  provided  In  ef- 
fect that  all  disputes  as  to  the  amount  of 
excavation  to  t>e  paid  for  should  be  finally 
determined  by  the  dty  engineer.  It  Is 
claimed  ttiat  the  city  engineer  had  the  rlgbt 
noder  this  clause  to  determine  whether  or 
not  tiie  owner  should  pay  for  the  increase  of 
excavation  caused  by  the  change  in  tbe  plans, 
and  that  he  had  decided,  or  would  decide, 
that  the  respondent  were  liable.  Bat  It  seems 
dear  to  na  that  this  was  not  a  matter  wltb- 
hi  the  power  of  the  wgineei  to  determine. 
Tbe  diqpntes  as  to  the  qoantltles  which  he 
is  empowwed  to  decide  must  arise  under 
file  contract  The  excavation  In  dispute  was, 
u  we  have  shown,  clearly  not  covered  by  the 
owners'  contract,  and  the  engineer  could  with 
tbe  same  propriety  have  determined  that 
ttMse  particular  owners  should  pay  for  ex- 
cavating all  of  the  earth  eliminated  from  the 
principal  contract  by  the  change  made  there- 
in as  he  can  determine  that  they  shall  pay 
fer  the  part  in  front  of  their  own  lots. 

The  foregoing  considerations  require  an  af- 


firmance of  the  Judgment,  and  It  wlU  be  eo 

ordered. 

DUNBAR,  a  J.,  and  PARKER.  MOUNT, 
and  GOSB,  JJ.,  concur. 


TIBBITS  V.  CITY  OF  SPOKANSJ 
(two  cases). 

FITZGERALD  v.  SAMB. 

(Supreme  Court  of  Wasblngtoa.  Aug. 
16, 1911.) 

1.  BxPLosnvB  (S  7*}  —  Pbrsoral  InraazEs— 
iNSTaucnoNS. 

lu  an  action  agalnat  a  city  for  personal  In- 
juriea  to  children  by  tbe  explosion  of  caps  and 
fuses  claimed  to  have  been  negligently  left  by 
the  city  where  it  was  making  excavations,  wben 
the  only  Issue  was  whether  the  dty  was  negli- 
geot  in  caring  for  tbe  caps,  the  court  charged 
that  the  case  was  baaed  on  an  allegation  of  neg- 
ligence by  the  city's  employes  in  permitting 
dynamite  caps  to  He  around  on  tbe  ground 
wnere  they  could  be  fonnd  by  children,  and  that 
defendant  denied  all  sesligence.  Beld,  that  an 
objection  to  the  instruction  as  inaccurately  stat- 
ing the  issues  was  untenable. 

[Bd.  Note.— For  other  cases,  see  Explosives, 
C!ent.  Dig.  I  8;  Dee.  Dig.  S  t«] 

2.  Explosives  d  7*)  — Pibsonal  Injubibs— 
InsTBuonoKS. 

In  an  action  against  a  city  for  persona] 
injnriea  to  children  by  tlie  explosion  of  caps, 
claimed  to  have  been  negligently  left  by  the 
city's  employes  where  plaintiff  children  could 
get  them,  the  court  charged  that  the  burden  wag 
upon  plaintiffs  to  eBtaUlsh  tlie  allegation  of 
the  oomplaint  by  a  preponderance  of  tbe  evi- 
dence, and  upon  tbe  oty  to  establish  its  affirma- 
tive defense  that  the  boys  were  negligent  The 
only  issue  was  as  to  the  negligence  of  the  city's 
employ^  In  leaving  tbe  caps  accessible  to  Uie 
children.  Held,  that  the  lastnictlon  was  not 
erroneous  for  requiring  plaintiiEs  to  establish 
the  allegations  of  the  complaint  by  a  preponder- 
aace  of  the  evidence  without  calling  the  jury's 
attention  to  the  admitted  facts,  even  though  the 
jur;  took  the  pleadings  to  the  jury  room,  as  it 
could  not  be  assumed  that  they  were  misled  as 
to  tbe  admitted  facts  by  reading  them,  ooosld* 
ering  the  simplicity  of  the  Issae  and  the  dear- 
ness  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  I  8 ;  Dec.  Dig.  |  7.«1 

8.  NiauoEircx  (|  189*}— Fbbsokal  Injdbies 

— InsTBTTcnons. 

In  an  action  against  a  city  for  personal  in- 
juries by  the  explosion  of  caps  daimed  to  have 
been  negligently  left  within  reach  of  children 
by  the  city's  employes,  tbe  court  charged  that 
defendant  was  bound  to  exercise  a  higher  de- 
gree of  care  to  prevent  any  one,  particularly 
younf  boys,  from  getting  possession  of  such  ex- 
pkwives,  especially  if  they  were  of  such  a  char- 
acter as  to  be  attractive  to  hoys  and  cause  them 
to  handle  them.  Beld,  that  the  Instruction  was 
not  inaccarate  as  presenting  no  issue  of  law,  it 
property  defining  the  degree  of  can  reqalred  by 
the  city,  which  was  Its  purpose. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
DecL  Dig.  !  139.*I 

4.  NeOLIOKNCB  (f  136*)— P*B80NAL  INJCTRIES 

— JuRT  QrEwnoN. 

In  an  actioD  against  a  city  for  personal  In- 
juries to  children  from  explosives  claimed  to 
have  t>een  negligently  left  by  the  city's  em- 
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ploy^s,  whether  the  explosiTes  wen  attnctive 
to  children  held  a  Jury  question. 

[Ed.  Note^For  other  casM.  aea  NM^gence, 
Oent.  Dir.  K  847-^;  Dea  Dig.  I  mfl 

6.  Neqliobncb  d  136*)— Jubt  Qctbixon  — 

CORTBIBDTOBT     maZJQENOS  —  KeGUOXNOB 

OF  Ohildben. 

It  cannot  be  said,  as  a  matter  of  law,  that 
boys  under  14  years  of  age  are  incapable  of  con- 
tributory negligence,  the  qnation  ordinarily  be- 
ing for  the  jury, 

[Bd.  Note.— For  other  caaea,  see  NwUgence, 
Gent  Dig.  U  847-W;  Dec/Dig.  |  186.*! 

Department  L  Apiieal  fKon  Saperlor 
Court,  Spokane  County;  W.  A.  Huneke. 
Judg& 

Actions  by  Sylvester  Tibblts  by  goftrdlan 
ad  litem,  by  Elmer  Tibbits  by  guardian  ad 
litem,  and  by  Marcoa  Fitzgerald  by  guard- 
Ian  ed  litem,  against  the  City  of  Spokane. 
From  Judgmoits  In  each  caee  tor  defendant, 
plaintiffs  appeal.  Affirmed. 

W.  H.  Plommer  and  Latimer  &  Jones,  for 
appellants.  A  M.  Gravoi  and  Irving  B.  Da- 
vis, for  ref^ndent 

MOUNT,  J.  These  three  actions  were 
brought  separately  to  recover  damages  for 
personal  injarles.  They  arose  out  of  the 
same  accident,  and  depend  upon  the  same 
state  of  facts.  After  the  Issues  were  made 
up,  the  causes  were  consolidated  and  tried 
as  one  case  to  the  court  and  a  Jury.  Verdict 
was  returned  in  favor  of  the  defendant 
The  plaintiffs  have  appealed. 

It  appears  that  the  city  of  Spokane,  in 
June,  1909,  was  constructing  some  water 
mains  within  the  city,  and  was  making  ex- 
cavations for  such  mains.  In  making  these 
excavations,  blasting  was  necessary,  and  cer- 
tain caps  and  fuses  were  used  by  the  em- 
ployes of  the  city.  The  boys,  who  were  be- 
tween 9  and  13  years  of  age,  secured  one  of 
these  fuses,  to  which  a  cap  was  attached, 
and  they  took  it  home,  and,  In  attempting  to 
burn  the  covering  from  the  wire  fuse,  they 
exploded  the  cap  attached  thereto  and  were 
injured.  It  was  alleged  that  the  employSs 
of  the  city  were  negligent  In  leaving  the  fuse 
and  cap  where  the  boys  procured  It  The 
defendant  denied  that  the  city  or  Its  em- 
ployes were  negligent,  but  admitted  that  the 
boys  took  and  carried  away  certain  fuses. 
So  that  tlie  real  issue,  and  substantially  the 
only  one,  in  the  case  was  whether  the  dty 
or  Its  servants  were  negligent  In  the  use  and 
care  of  the  fuses  and  caps.  The  boys  testi- 
fied that  they  found  the  unused  fuse  and  cap 
lying  under  a  tree,  away  from  where  the 
men  were  at  work.  The  evidence  of  the  city 
tended  to  show  that  the  fuses  and  caps 
were  kept  locked  up  and  securely  put  away 
when  they  were  not  being  used;  but  while 
being  used  or  prepared  for  use,  that  the  em- 
ployes were  watching  them  at  all  times,  and 
that  the  boys  were  warned  of  the  danger, 
and  told  to  keep  away  upon  different  occa- 


sions. The  inference  was,  and  the  Jury  no 
doubt  found,  that  the  boys  had  stolen  the 
cap  and  fuse  without  the  knowledge  of  the 
employes  of  the  city,  and  with  notice  of  the 
dangerous  character  of  the  fuse  and  cap. 

The  only  errors  assigned  go  to  the  in- 
structions of  the  court  to  the  Jury.  Appel- 
lants argue  (1)  that  the  court.  In  stating  the 
Issues,  did  not  accurately  state  the  case  to 
the  Jury;  and  (2)  that  the  court  erred  in 
stating  that  it  was  incumbent  upon  the  plain- 
tiffs  to  eBtabllah  the  allegations  of  the  com- 
plaint by  a  preponderance  of  the  evidence, 
without  calling  the  attention  ot  the  Jury  to 
the  admitted  facts. 

[1]  There  Is  no  merit  In  these  assignments, 
for  the  court  told  the  Jury  that  "each  of  the 
cases  Is  based  upon  an  allegation  of  negli- 
gence on  the  part  of  the  servants  of  the  de- 
fendant city  In  permitting  these  dynamite 
caps  and  other  dangerous  explosives  to  He 
around  on  the  ground  where  they  could  be 
found  by  children."  "The  answer  of  the 
defendant  In  each  of  the  cases  denies  any 
and  all  negligence."  And  then  the  conrt,  in 
Instruction  No.  1,  said:  "The  burden  Is  upon 
the  plaintiff  to  establish  the  all^ations  of 
the  complaint  by  the  preponderance  of  the 
evidence,  by  which  is  meant  the  greater  con- 
vtncli^  weight  of  the  evidence.  Likewise, 
in  each  of  the  cases,  the  burden  Is  upon  the 
dty  to  establish  Its  affirmative  defense, 
namely,  that  the  boys  themselvcB  were  n^li- 
gent.   •  • 

[2]  The  court  thereby  simply  and  condsel; 
Informed  the  Jury  of  the  Issues  In  the  case. 
But  appellants  argue  that.  In  view  of  the 
fact  that  the  Jury  took  the  pleadings  to  their 
room,  they  would  be  misled  as  to  the  admit- 
ted facts.  We  cannot  assume  that  such  re- 
sult would  follow.  The  Issue  was  direct  and 
simple,  and  in  view  of  the  clear  statement  by 
the  court,  it  was  not  necessary  for  the  Jury 
to  read  the  pleadings.  But  if  they  did  so. 
we  must  give  them  credit  for  understanding 
sufficient  to  comprehend  the  issues  there 
stated. 

In  Its  Instruction  No.  2,  the  conrt  told  the 
Jury  that  It  was  "the  duty  of  the  defendant 
and  its  servants  to  exercise  a  high  degree  of 
care  to  prevent  any  one,  particularly  boys 
of  tender  years,  from  finding  or  getting  the 
possession  of  such  explosives,  and  partica- 
larly  so  If  such  explosive  appliances  were  of 
such  a  character  as  to  be  attractive  to  boys 
and  to  excite  their  curiosity  and  cause  them 
to  examine,  handle,  and  investigate  such  ex- 
plosives." It  is  said  this  instmctlon  Is  In- 
accurate, because  It  presents  no  issue  of  fact 
and  that  the  explosives  as  a  matter  of  lav 
were  attractive  to  boys  of  Immature  years. 

[3]  This  Instruction  Is  not  subject  to  the 
first  criticism.  It  defined  the  care  necessar; 
to  be  exercised  by  defendant,  and  that  was 
all  the  court  intended  for  It 

[4]  We  think  it  properly  l^t  the  Jury  to 
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say  whether  these  exploalTes  were  attractive 
to  children.  The  Instiuctlon  asaumed  that 
they  were  dangerous.  Whether  they  were 
attractiTe  depended  apon  facts  which  the 
Jury  must  determine. 

Appellants  argue  that  the  court  erred  In 
glTli^  the  following  Instructions: 

"Any  person  who  handles  dangerous  ex- 
plosives must  exercise  reasonable  care  for 
his  own  safety,  whether  he  be  of  mature  or 
Immature  years.  But  clearly  what  would 
be  reasonable  care  In  a  man  of  experience 
and  mature  years  would  not  be  such  In  a 
boy  of  inexperience  and  immature  years, 
and  It  Is  for  yon  to  say  whether  or  not  these 
boys  did  exercise  reasonable  care  for  their 
owD  safety  In  handling  this  explosive,  con- 
sidering their  age,  their  experience  with 
and  their  knowledge  of  such  explosives.  Al- 
so, whether  they  had  had  any  notice  or 
warning  of  the  dangerous  character  of  such 
explosives,  the  character  of  such  explosive, 
whether  it  would  have  a  tendency  to  excite 
the  cnrloslty  of  boys,  and  any  and  all  other 
circumstances  shown  by  the  evidence  to  ez- 
ist  and  which  would  have  a  bearing  upon  the 
qnestlon-" 

"Now,  If,  considering  all  these  things,  yon 
should  And  that  the  l>oy8  at  the  time  in  ques- 
tioa  did  not  ezerdse  reasonable  care  for 
their  own  safety,  and  that  their  injuries  re- 
snlted  from  their  own  negligence,  then  the 
plalntUfB  could  not  recover,  and  your  verdict 
would  be  for  the  defendant,  even  though  the 
defendant's  servants  were  also  negligent  in 
tbe  premises.  Bnt  on  the  other  hand,  if  you 
find  that  the  boys  were  In  the  exercise  of 
reasonable  care  for  their  own  safety  and 
that  they  were  Injured  because  of  the  de- 
fendant's servants,  then  the  defendant  would 
be  liable  and  your  verdict  should  be  fn  the 
plahitlfrs." 

[I]  The  contention  is  that  the  court  should 
have  instructed  the  Jury  that  these  boys 
were  incapable  of  contributory  negligence  as 
a  matter  of  law,  because  they  were  under 
the  age  of  14  years.  But  this  is  not  the  rule 
in  this  state.  Roberts  v.  Spokane  Street  Ry. 
Co.,  23  Wash..32S,  63  Pac.  S06,  64  L.  R.  A. 
184;  Boyer  t.  Northern  Pacific  Coal  Co.,  27 
Wash.  707,  68  Pac.  348.  In  the  last-mention- 
ed case,  in  discussing  the  question  of  the  un- 
dergtandlng  of  minors,  we  said:  "There 
can  be  no  fixed  period  when  the  minor  may 
be  held  as  a  matter  of  law  to  appreciate 
danger  which  may  surround  him.  His  ap- 
preciation of  danger  would  depend  more 
upon  his  Intelligence  and  experience  than 
opon  his  age.  *  *  *  So  that  the  ques- 
tion of  age,  when  compared  with  natural 
intelligence  and  past  experience,  may  have 
very  little  influence  In  determining  the  abil- 
ity of  a  minor  to  appreciate  danger.  •  •  • 
Tbe  question  whether  or  not  the  minor  ap- 
preciated the  danger  to  which  he  was  sub- 
jected te  usually  a  question  of  fact  for  tbe 


Jury,  under  proper  instructions,  not  a  ques- 
tion of  law  for  tbe  court"  We  think  this  Is 
the  correct  rule  and  that  the  Instructions 
given  were  not  erroneous. 

Other  instructions  are  criticised,  but  we 
do  not  find  suffldent  merit  In  tbe  criticism 
to  warrant  further  notice.  We  think  the 
plaintiffs  had  a  fair  triaL  Finding  no  er- 
ror, tbe  Jn^ment  la  affirmed. 

DUNBAR,  C.  J.,  and  TULLERTON  and 
GOSB,  JJ„  concur. 


SNYDER  r.  LAMB-DAVIS  LUMBER  CO. 

(Supreme  Court  of  Washington.   Aug.  IB, 
1911.) 

1.  MASrns  AKD  SmTAHT  9  217*)— iNJUaiBS 

TO  SBBTAnr— Assavnxon  or  Risk. 

At  common  law,  tbe  servant  assnmes  tbe 
risk  of  all  dangers  connected  with  his  work 
which  are  open  and  obvious  and  of  which  he 
has  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  574^-600;  Dec.  Dig.  } 
217.«1 

2,  Master  and  Ssrvant  (S  154*)— Injubies 
TO  Sebvant— Failure  to  Warn  Servant. 

An  injured  servant,  tMsing  his  cause  of  ac- 
tion on  the  negligence  of  the  master  in  failing 
to  give  instructions,  cannot  recover  where  he 
bad  full  knowledge  of  the  danger  causing  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  806,  809;  Dea  Dig.  | 
IM.*] 

Department  1.  Appeal  from  Superior 
Court  Lincoln  County ;  C.  H.  Neal,  Judge. ' 

Action  by  A.  P.  Snyder  against  the  Lamb- 
Davis  Lumber  Company.  From  a  Judgment 
for  plaintlir,  defendant  appeals.  Reversed 
and  remanded,  with  instructions  to  dismiss 
the  action. 

Reeves  A  Reeves,  for  appellant  A.  J. 
Grant  and  Martin  A  Wilson,  for  respondent 

FULLERTON,  J.  The  appellant  owns  and 
operates  a  lumber  and  wood  yard  at  Har- 
rington, Wash.  In  the  yard  was  a  Morse- 
Fairbanks  circular  saw  fitted  on  trucks, 
which  was  used  for  the  purpose  of  sawing 
wood  from  cord  lengths  Into  shorter  lengths. 
The  saw  was  propelled  by  steam  and  usual- 
ly required  a  sawyer  and  two  helpers  to 
operate  it,  one  to  pass  the  wood  to  the  saw- 
yer who  placed  it  in  position  and  pushed  It 
against  the  saw,  and  a  third  to  bear  off  the 
sawed  pieces.  On  March  8,  1909,  one  Holmes 
was  foreman  of  the  appellant's  yard.  He 
had  made  a  sale  of  wood  calling  for  particu- 
lar lengths  and  asked  the  respondent  if  he 
thought  he  could  find  some  helpers  and  saw 
tbe  wood  needed.  The  respondent  answered 
to  the  effect  that  he  thought  he  could,  and  at 
once  proceeded  to  find  the  helpers.  Before 
he  returned  Holmes  had  left  the  yard  on 
other  business  and  a  man  by  the  name  of 
Parker  was  left  in  charge.    The  respondent  on 
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hla  retarn  with  tbe  belpen  proceeded  to  the 
work  of  sawing,  Parker  acting  as  hia  off- 
bearer.  The  order  called  for  two  lengths  of 
wood,  sixteen  inch  and  twelve  Inch.  After 
the  longer  had  been  cut,  the  respondent  ob- 
jected to  sawing  the  shorter  cuts,  saying  to 
Parker  that  it  was  dangerous  because  of  the 
absence  of  guards  near  the  saw  on  which  to 
rest  the  last  cut.  Parker  told  him  in  an- 
swer that  he  thought  it  was  all  right  and  to 
go  ahead.  After  sawing  about  three-fourths 
of  a  cord  of  the  short  wood  the  respondent's 
hand  caught  In  the  saw  and  was  severely 
lacerated.  The  respondent  at  this  time  was 
02  years  of  age,  bad  been  working  at  com- 
mon labor  all  hla  life,  and  had  had  some  ex- 
perience with  saws  (tf  the  diaracter  of  the 
one  on  which  he  was  Injured,  although  he 
had  never  tried  to  operate  that  particular 
■aw. 

This  action  was  brought  by  the  respond- 
ent to  recover  for  Uie  injury  suffered.  At 
the  trial  of  the  action,  on  the  foregoing  facts 
appearing,  the  appellant  moved  for  a  directed 
verdict,  which  motion  the  court  overruled. 
Thereafter  the  case  was  submitted  to  the 
Jury  who  returned  a  verdict  in  the  respond- 
ent's favor.  This  appral  was  taken  from  the 
Judgment  entered  thereon. 

The  motion  for  a  directed  verdict  should 
have  been  granted.  [1]  The  respondent  did 
not  sue  under  the  factory  act,  but  at  com- 
mon law,  and  he  most  be  held  to  have  as- 
sumed the  risk  of  all  dangers  connected  with 
the  work  he  was  employed  to  perform  which 
were  open  and  obvious  and  of  which  he  had 
knowledge. 

[2]  In  the  light  of  the  record  it  se^s 
idle  to  say  he  did  not  in  this  instance  fully 
appreciate  the  dangers  to  be  encountered. 
On  the  contrary  It  is  manifest  that  he  knew 
and  appreciated  them  fully,  and  that  no 
amount  of  warning  or  Instmctions  could 
have  made  him  know  or  appreciate  them 
more.  It  Is  for  want  of  proper  Instructions 
that  he  seeks  to  recover,  and,  this  ground 
falling,  be  has  no  pxmnd  upon  which  to  base 
a  recovery. 

The  Judgment  is  reversed  and  the  cause 
la  remanded,  with  Instmctions  to  dismiss  the 
action. 

MOUNT  and  GOSB,  33.,  concur. 


McCOt  V.  SIMON  et  aL 
(Supreme  Court  of  Washington.    Aug.  10, 

Pbincipal  and  Agent  ({  171*)  —  Ratifica- 
tion, 

Thouffh  the  power  of  attorney  executed  by 
plaintiff  did  not  authorize  his  afient  to  assign 
a  mortgage  taken  for  the  property  sold  there- 
under by  the  agent,  plaintiff  ratified  the  sale  of 
the  propert:r  and  the  assifcntnent  of  the  mort- 
gage  by  taking  property  from  the  agent  to  cov- 
er the  proceeds  of  the  sale  of  the  nuM-tgage  with 


knowledge  that  he  bad  assigned  it,  and  henca 

could  not  recover  against  the  assignee  or  Inno- 
cent purchaaera  therefor. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ff  614-665 ;  Dec  Dig.  { 
171.  •] 

Department  1.  Appeal  from  Superior  Gonrt, 
Lincoln  County;  W.  T.  Warren,  Judge. 

Action  by  Thomas  McCoy  against  H.  S.  Si- 
mon and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  ai^wals.  Affirmed. 

James  S.  Freece  and  Latimer  ft  Jones,  for 

appellant.   Charles  P.  Lund,  for  respondents. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  set  aside  a  decree  of  foreclosure  and 
a  sale  of  certain  real  estate  thereunder,  and 
also  to  quiet  title  to  the  real  estate  In  the 
plaintiff.  The  complaint  is  based  upon  al- 
leged fraud  and  collusion  against  the  plain- 
tiff by  defendants.  The  case  was  tried  to  the 
court  without  a  Jury.  At  the  conclusion  of 
the  plalntifTs  evidence,  counsel  for  defendant 
(Aallenged  the  sufficiency  of  the  evidence, 
and  moved  to  dismiss  the  action  as  to  de- 
fendants Simon  and  Rothchlld  Bros.  This 
motion  was  granted,  and  the  plaintiff  has  ap- 
pealed from  the  Judgmoit  of  dismissal  as  to 
these  defendants. 

It  appears  that,  prior  to  the  year  1005.- 
plaintiff  lived  In  the  dty  of  Sprague  in  Lin- 
coln county,  where  he  owned  sevwal  lots, 
some  of  which  were  Improved.  Mrs.  Perry 
was  a  niece  of  the  plaintiff,  and  she  and  her 
husband,  Sherman  Perry,  made  their  home 
with  him,  living  upon  his  property.  Some 
time  in  the  year  1004,  or  possibly  in  the  year 
1906,  the  plaintiff  left  the  town  of  Sprague 
and  went  to  the  state  of  Oregon.  In  No- 
vember, 1905,  while  the  plaintiff  was  in  Ore- 
gon, he  executed  and  delivered  to  Shemian 
Perry  a  power  of  attorn^,  authorizing  Mr. 
Perry  to  sell  the  real  estate  in  the  city  of 
Sprague,  and  authorizing  him  to  receive  the 
consideration  therefor.  This  power  of  at* 
tomey  was  duly  recorded-  Acting  under  it, 
Mr.  Ferry  on  November  27,  1906,  sold  and 
conveyed  one  of  the  lots  to  one  Oust  Amdt, 
and  received  as  consideration  therefor  $1,000 
In  cash  and  a  promissory  note  for  $1.5.37, 
secured  by  a  mortgage  upon  the  lot  This 
note  and  mortgage  matured  on  November  1, 
1906.  The  note  was  made  payable  to  the 
plaintiff.  On  Decemb^  27,  1905.  Perry  made 
an  assigniQent  of  the  note  and  morteage  to 
defendant  H.  S.  Simon,  for  which  Mr  .^i- 
mon  paid  Mr.  Perry  the  sum  of  $1,800. 
Thereafter,  about  January  1, 1906,  Mr.  Perry 
and  his  wife  visited  the  plaintiff  in  the  stale 
of  Or^on,  and  there  informed  him  that  the 
lot  had  been  sold  for  $2,800,  $1,000  of  which 
was  paid  in  cash,  and  that  a  mortgage  for 
$1,800,  bearing  interest  at  8  per  cent  per 
annum  was  given  for  the  balance;  that  the 
cash  had  been  deposited  in  a  bank  at  Sprapne: 
Mr,  Perry  at  that  time  did  not  inform  plain- 
tiff that  he  had  sold  the  note  and  mortga^ 
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On  NoToaber  20, 1906.  after  tbft  note  became 
due  and  was  not  paid,  tbe  defendant  Simon 
bron^t  an  action  to  foreclose  the  mortgage. 
The  plaintiff  was  made  a  party  along  with 
tbe  mortg&goTB.  and  was  serred  by  pnbllca- 
tioQ.  No  appearance  was  made  In  the  action, 
and,  on  Febmary  27,  1907,  a  judgment  of 
foredosnre  was  entered  by  default  There- 
tfter  on  April  6, 1907,  the  property  was  sold 
to  latlBfy  the  mortgage.  It  was  bid  In  by 
defmdant  Simon.  Soon  after,  or  abont  the 
Ume  of  theae  foreclosure  proceedings,  Mrs. 
Perry  informed  the  plaintiff  that  Mr.  Perry 
had  speculated  with  the  monegr  obtained  from 
the  sale  of  the  land,  and  had  spent  it  all. 
Tbe  plaintiff  about  that  time  returned  to 
Spragne  and  took  his  residence  with  Mr. 
lod  Mrs.  Ptxry.  He  knew  tiiat  defendant 
Simon  was  in  possesslui  of  the  property,  and 
be  knew  that  Perry  bad  sold  the  mortgage. 
After  knowing  these  facts,  the  plaintiff  treat- 
ed with  Mr.  Perry  and  took  from  him  a  deed 
to  a  timber  claim  In  Idaho,  to  secnre  the 
payment  of  the  money  which  Perry  had  re- 
ceived from  a  sale  of  the  land.  There  was 
no  evidence  whaterer  of  any  collusion  or 
ftand  on  the  part  of  BImon  or  Rothcblld 
Bros.  The  most  that  may  be  said  Is  that 
tbe  iwwer  of  attorney  from  plaintiff  to  Per- 
ry did  not  authorise  the  latter  to  assign  tbe 
mortgage,  and  that  therefore  Simon  took  tbe 
mortgage  with  notice  of  want  of  authority 
ia  Perry  to  assign  it  But  if  this  ,1s  true, 
it  appears  tliat,  after  tbe  plalntUf  knew  of 
tbe  sale  of  tbe  property  and  of  the  mortgage 
and  that  Perry  had  used  the  proceeds,  plaln- 
tlfT  treated  with  him  and  took  property 
from  blm  estimated  to  be  worth  about  ^.000, 
to  secure  the  money  which  Perry  had  wrong- 
fnily  spent.  This  was  a  clear  ratification  of 
the  sale  and  of  Perry's  authority  to  sell  the 
mortgage.  Ogden  t.  Marcband,  29  La.  Ann. 
6L  Plalntier  was  therefore  not  entitled  to 
recover  against  Simon,  or  Innocent  parties 
daimlng  under  him. 
The  Judgment  must  therefore  be  affirmed. 

DUNBAR,  G.  J.,  and  FULLEBTON  and 
GOSE,  JJ.,  concor. 


CHAS.  H.  LILLY  CO.  t.  NORTHERN  PAO. 
BY.  CO. 

(Suiweme  Court  of  Washington.  Aug. 
19,  1911.) 

1.  CouBTs  (I  489*>— DiscanmrATioif  bt  Oah- 
KiER— Rbuedt  iw  State  Coubts. 

Under  lotentate  Commerce  Act  Feb,  4, 
im,  c  104.  I  9,  24  Stat  882  (T7.  S.  Comp.  St. 
1901,  p.  3160),  providing  that  any  person  dam- 
M«d  by  a  carrier  aubject  to  tbe  proviaions  of 
m  act  may  either  make  complaint  to  tbe  Inter- 
state Commerce  Conunission,  or  may  sue  for 
the  damages  for  which  sach  carrier  may  be  lia- 
ble under  tbe  act  in  any  I^iatrict  or  Circuit 
Coon  of  the  United  States  of  competent  juris- 
putioB,  ind  section  22,  providing  that  notfalng 
in  the  act  shall  abridge  or  alter  the  remedies  ez- 


iatlns  at  common  law  or  by  suit,  but  that  the 
ptoviHions  of  tbe  act  shall  be  io  addition  to  such 
remedies,  a  shipper  damaged  by  unjust  discrim- 
inatloD  in  freight  char^  on  interstate  com- 
merce shipments  may,  as  at  common  law,  sue 
tbe  carrier  in  a  state  court. 

[Ed.  Note.— For  other  cases,'  see  Courts,  Dec. 
IMg.  S  489.»] 

2.  CaRBIEBS  (§  201*)-^AOTIOHB  TOB  DlSOBIU- 

NATiOK— CouuoN  Law. 

At  common  law  a  shipper  had  a  right  of 
action  against  a  coomion  carrier  for  unjust  dls- 
crimlnatlona  in  freiffht  rates  between  himself 
and  others  similarly  situated  whenever  audi  dia- 
crimtnatioos  operated  to  his  special  injury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  906-915 ;  Dec.  Dig.  |  201.*] 

3.  CABBIBBS    ^  201*)— DiSCBIUINATIOlt— 

Pleading— Presuuptiohb. 

Where  a  complaint  in  an  action  against  a 
carrier  is  founded  on  the  assumption  that  de- 
fendant made  unjust  discrimiiiations  in  freight 
charges  contrary  to  Interstate  Commerce  Act 
Fet).  4-  1887,  c.  104,  24  Stat.  379  (U.  S.  Comp. 
St  1901.  p.  3154),  but  does  not  allege  that  the 
carrier  has  not  complied  with  the  provision  re- 
auiring  it  to  file  a  schedule  of  rates,  nor  that 
tne  rate  charged  exceeded  tbe  rate  shown  on  the 
schedule,  it  will  not  be  presumed  that  the  law 
io  these  respects  was  violated. 

[Bi.  Note.~For  other  cases,  see  Oarrier^ 
Dec.  Dig.  I  201.*] 

4.  Gabbiebs  (I  201*)— Bates— Bight  or  Ac- 
tion FOB  DieoBiuiNATiON— Pu:adino. 

A  complsint  in  an  action  against  a  common 
carrier  for  discrimination  ia  freight  charges 
which  alleges  that  defendant  under  like  cir- 
cumatances  and  conditions  baaled  freight  for 
other  conaifinees  on  which  it  absorbed  or  paid 
itself  certain  switching  charges,  which  it  col- 
lected from  the  plaintiff  upon  false  representa- 
tions to  the  contrary,  is  an  allegation  to  the 
effect  that  the  defendant  hauled  freight  for  cer- 
tain other  cooaignees  at  a  less  rate  than  its 
schedule  rate  and  that  collected  from  the  plain- 
tiff, and  does  not  state  a  cause  of  action,  lo  the 
absence  of  any  allegation  that  sach  discrimina- 
tion waa  unjust  or  operated  to  the  plaintiffs 
injury. 

[Ed.  Note.— -For  other  cases,  see  Carrier^ 
Dec,  Dig.  S  201.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson,  Judge 

Action  by  the  Charles  H.  Lilly  Company 
against  tbe  Northern  Pacific  Railway  Com- 
pany. Judgment  for  defoidant  and  plain- 
tiff anwals.  Affirmed. 

John  H.  Allen,  for  appellant  Geo.  T.  Beid. 
J.  W.  Qul(&,  and  L.  B.  Da  Pont^  for  re- 
spondent 

FULLEBTON,  J.  This  is  an  appeal  by 
the  plaintiff  from  a  judgment  dismissing  its 
action  Sittee  a  demurrer  to  tbe  complaint 
therein  had  been  interposed  and  sustained. 
The  complaint  after  allying  the  corporate 
capacity  of  tbe  defendant  and  that  it  was 
a  common  carrier  of  both  Interstate  and  In- 
trastate commerce,  continued  as  follows: 

"(3)  That  between  the  6th  day  of  July, 
1904,  and  the  14th  day  of  June.  1909,  inclu- 
sive, the  said  railway  company,  'for  hire, 
undertook  and  agreed  to  transport  and  de- 
llTOT  from  said  Bt  Paul  and  other  points 
along  its  line  of  railway,  freight  In  car  load 
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lots  to  be  delivered  to  tbe  uid  plaintiff  at 
Seattle,  state  of  Washington. 

"(4)  That  the  said  defendant  falsely  and 
fraudulently  represented  to  this  plalntiCT  at 
said  time  that  there  was  certain  switching 
charges  levied  by  Its  connecting  carrier,  Co- 
lumbia A  Puget  Sound  Railway  Company, 
for  switching  said  car  load  lots  of  freight  Id 
and  unto  said  track,  nnto  or  near  the  ware- 
house of  this  plaintiff,  so  that  said  cars  might 
and  could  be  unloaded  by  this  plaintiff,  and 
that  said  switching  charges  were  made  and 
collected  by  said  connecting  carrier  from  all 
consignees  from  all  points  along  Its  line  of 
railway,  and  falsely  and  fraudulently  repre- 
sented to  this  plaintiff  that  said  switching 
charges  were  charged  and  collected  by  said 
company  from  each  and  every  and  all  of  the 
consignees  receiving  freight  In  car  load  lots 
over  said  Northern  Padfle  Railway  Com- 
any's  line  into  Settle  situated  in  all  respects 
similar  to  this  plaintiff,  when  in  truth  and  In 
fact  said  defendant  was  absorbing  or  paying 
itself  the  said  switching  chafes  of  many 
other  consignees  so  situated  as  aforesaid  and 
from  same  point  or  points  In  all  respects  sim- 
ilar to  those  from  which  plaintiff's  freight 
was  shipped  as  aforesaid,  and  by  means  of 
said  false  and  fraudulent  representations  by 
the  said  defendant,  this  plaintiff  was  induced 
to  and  did  pay  to  the  Columbia  &  Puget 
Sound  Railway  Company,  between  said  times, 
the  sum  of  one  thousand  ninety  and  "Vioo 
($1,090.50)  dollars,  to  the  damage  of  this 
plaintiff  In  said  sum. 

"(5)  That  tblB  plaintiff  for  the  first  time  on 
or  about,  to  wit,  October  27, 1909,  discovered 
that  the  said  representations,  by  and  through 
which  and  by  means  of  which  the  defendant 
caused  this  plaintiff  to  pay  the  sum  of  one 
thousand  ninety  and  "o/ioo  ($1,090.60)  dol- 
lars as  aforesaid  were  false  and  untrue,  and 
by  means  of  which  this  plaintiff  was  dam- 
aged by  an  unjust  and  lll^al  discrimination 
in  said  snm  of  one  thousand  ninety  and  "/too 
($1,090.50)  dollars." 

The  demurrer  was  based  on  two  grounds: 
First,  that  the  court  was  without  Jurisdic- 
tion of  the  subject-matter  of  the  action;  and, 
second,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  complaint,  it  will  be  observed,  is  found- 
ed on  the  assumption  that  the  respondent,  a 
common  carrier,  made  unjust  discriminations 
to  the  appellant's  damage  In  freight  charges 
for  Interstate  commerce  shipments  between 
the  shipments  of  the  appellant  and  other 
shippers  similarly  situated. 

[t]  The  first  branch  of  the  demurrer  sug- 
gests the  question  whether  the  act  to  regu- 
late commerce,  and  the  acts  amendatory 
thereof,  enacted  by  the  Cougress  of  the  Unit- 
ed States,  have  taken  away  a  shipper's  right 
to  maintain  an  action  In  the  state  courts  for 
unjust  discrimination  on  the  part  of  a  com- 
mon carrier  of  Interstate  commerce.  We  do 
not  think  that  It  did  or  was  so  Intended. 
While  the  ninth  section  of  the  act  (U.  S. 


Complied  Laws  1901,  p.  3159)  might  seeming- 
ly confine  the  remedies  for  such  a  breadi  of 
such  duty  to  the  commission  provided  for  by 
the  act,  or  to  the  District  or  Circuit  Courts 
of  the  United  States,  the  twenty-second  sec- 
tion (Id.  pp.  3170,  3171),  which  was  inserted  to 
more  clearly  define  the  operation  of  the  act. 
provides  that  "nothing  In  this  act  contained 
shall  In  any  way  abridge  or  alter  the  rem- 
edies now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  In  ad- 
dition to  such  remedies."  This  restriction  on 
the  prior  provlBious  of  the  act  makes  It  clear 
that  CkingresB  did  not  Intend  to  take  away 
the  Jurisdiction  of  the  state  courts  to  main- 
tain actions  for  breaches  of  duty  In  the  car- 
rier which  would  give  rise  to  a  cause  of  ac- 
tion at  common  law  or  under  the  state  stat- 
ute. Illinois  Cent,  R.  Co.  v.  Henderson  Ele- 
vator Co..  138  Ky.  220,  127  S.  W.  779;  South- 
em  Pacific  Go.  T.  Oroubaw,  6  Ga.  App.  6T5, 
63  S.  E).  865. 

[2]  The  common  law.  as  administered  by 
the  American  courts  at  least,  gave  a  ship- 
per a  right  of  action  against  a  common  car- 
rier for  a  discrimination  in  freight  rates  be- 
tween the  shipper  and  another  similarly 
situated  whenever  the  effect  of  the  discrim- 
ination was  to  injure  the  shipper  in  his 
trade  or  business.  All  dlscrimlnatlonB  were 
not  actionable,  but  unjust  and  unreasonable 
discriminations — those  that  operated  to  the 
special  injury  of  shipper  against  whom  the 
discrimination  was  made — were  clearly  so. 
Scofleld  v.  Railway  Company,  43  Ohio  St  571, 
3  N.  E.  007,  54  Am.  Rep.  846;  Messenger  et 
al.  V.  Pennsylvania  R.  R.  Co..  38  N.  J.  Law,  407. 
13  Am.  Rep.  467;  McDnffee  v.  Railroad,  52 
N.  H.  430, 13  Am.  Rep.  72;  Kellof^  v.  Sower 
by,  93  App.  Dlv.  124,  87  N.  Y.  Supp.  412: 
Vincent  v.  O.  ft  A.  R.  R.  Co.,  49  111.  33.  We 
think,  therefore,  that  tiie  superior  court  had 
Jurisdiction  of  the  Bab)ect>matter  of  the  ap- 
pellant's action. 

[3]  On  the  second  ground  stated  the  de- 
murrer was  properly  sustained.  It  will  be 
observed  that  the  appellant  does  not  allege 
that  the  carrier  had  not  complied  with  the 
provision  of  the  act  to  regulate  commerce 
with  reference  to  filing  a  schedule  of  rates, 
nor  does  It  allege  that  by  the  rate  charged 
It  exceeded  the  rate  shown  on  the  schedule. 
Since  there  Is  no  allegation  of  a  violation  of 
the  law  In  these  respects  It  will  be  presumed 
there  was  no  such  violation. 

[4]  The  allegation,  therefore,  that  the  re- 
spondent was  absorbing  or  Was  Itself  paying 
the  switching  charges  for  many  other  consign- 
ors situated  similarly  to  the  appelant,  must 
mean  that  these  consignors  were  getting  their 
freight  hauled  at  less  charge  than  the  sched- 
uled rat&  In  other  words,  the  all^atlons 
in  the  complaint  amount  to  an  allegation  to 
the  effect  that  the  respondent  under  like 
circumstances  and  conditions,  hauled  freight 
for  certain  other  persons  at  a  less  rate  than 
Its  scheduled  rate  and  ftUsely  and  fraudu- 
lently represented  to  the  appellant  to  the 
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contrary.  But  clearly  this  alone  does  not 
state  a  cause  of  action  either  at  common  law 
or  under  the  statute.  At  common  law,  aa 
we  have  shown,  a  shipper  could  recover  for 
nnjast  and  unreasonable  discriminations  only 
when  they  operated  to  bis  injury.  He  could 
not  recover  damages  because  of  the  mere  fact 
that  the  carrier  had  carried  freight  for  some 
other  person  at  a  leas  rate  than  he  had  been 
charged.  All  he  could  exact  for  himself 
was  a  reasonable  rate,  and  good  faith  on  the 
part  of  the  carrier;  namely,  that  the  carrier 
would  not  so  manipulate  its  charges  as  to  In- 
Jnre  him  in  bis  trade  or  business.  The  act  to 
relate  commerce  goes  no  further  In  this 
respect  than  the  common-law  rule.  It  pro- 
vides (section  8)  that  In  case  any  common 
carrier  subject  to  the  provisions  of  the  act 
shall  do,  cause  to  he  done,  or  permit  to  be 
done  any  act,  matter,  or  thing  therein  de- 
clared to  be  unlawful.  It  shall  be  liable  to 
the  person  or  persons  Injured  thereby  for  the 
full  amount  of  damages  suffered.  The  per- 
BOD  Injured  only  can  recover.  No  right  of 
action  is  glv^  to  one  shipper  of  freight  mere- 
ly because  another  shipper  obtained  a  less 
rate  than  the  schedule  rate  or  the  rate  that 
was  accorded  the  first  shipper. 

The  appellant's  complaint  Is  based  on  the 
contrary  assumption.  He  alleges  that  "many" 
conBlgnors  of  frelgbt  procured  their  freight 
riilpped  without  paying  the  additional  switch- 
ing charges  complained  of,  and  draws  the 
conclusion  from  that  fact  alone  that  It  can 
recover  all  of  the  switdiing  diarges  It  has 
paid  on  similar  hauls  for  a  series  of  years, 
regardless  of  the  question  whether  It  Is  ape- 
dally  damaged  or  not.  If  this  doctrine  be 
aoimd,  any  person  who  bas  shipped  frelfi^t 
Ml  a  common  carrier  has  a  rl^t  of  action 
against  the  carrier  If  he  can  And  tiiat  the 
carrier  has  ever  hauled  freight  of  similar 
kind  under  similar  dreomstances  for  less 
diarge  than  he  paid  for  his  own  ^Ipment 
Bat  the  doctrine  is  not  sound.  It  would  al- 
low a  recovery  by  a  private  person  where  no 
Injury  is  suffered,  which  Is  contrary  to  the 
first  principles  of  Justice. 

The  Judgment  Is  aflOrmed. 

DUNBAR,  a  J.,  and  MOUNT  and  OOSE, 
JJ.,  concur. 


OVBRACESR  v.  NORTHERN  PAO.  RY.  CO. 
(Sapreme  Court  of  Washington.  Aog. 
10. 1911.) 

1.  Evidence  (j  653*)  —  Opinion  EviDEi;toB  — 
Htpotiieticai.  QuEsnoNB. 

Where,  in  an  action  against  a  railroad 
company  for  the  destructioo  of  a  bultdinE  by 
fire  Kt  by  sparlu  from  an  engine,  the  evidence 
■bowed  that  the  engine  threw  sparlra  large 
enoQKh  to  ignite  fire  along  the  right  of  way,  and 
on  a  hill  50  feet  beyond  the  right  of  way,  100 
feet  wide,  and  that  the  building  was  within  the 
dsnfcer  zone  to  which  fire  had  been  communi- 
a  ted  at  tin  same  time,  and  all  other  sources 


of  a  fire  were  eliminated,  a  question  whether 
the  BTpaA  arrester  on  an  engine,  throwing 
sparlca  from  85  to  100  feet,  was  In  good  condi- 
tion, was  proper,  as  based  on  Inferences  drawn 
from  the  evidence. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2369-2374 ;  Dec  Dig.  S  553.*] 

2.  Raiuoads  (I  484*)  — FiBES— EnoEHC^ 
QuEsnon  roB  Just. 

In  an  action  against  a  railroad  company 
for  the  destruction  of  a  bailding  by  fire  set  by 
spai^  from  an  engine,  evidence  held  to  Justify 
the  aubmisBion  to  the  jury  of  the  qneatl(Hi 
whether  sparaa  from  «  pasBlng  en^ne  caused 
the  fire, 

[Ed.  Note.— For  other  cases,  see  Railioads, 
Cent.  Dig.  §  1742 ;  Dec.  Dig.  {  484.*] 

3.  RaTLKOADS  (8  482*)— FlSBS— NSOXJOEKCIr- 
QUESTION  FOR  JUBY, 

In  an  action  agatoat  a  railroad  company 
for  the  destruction  of  a  building  by  fire  set  by 
sparks  from  a  passing  engine,  evidence  held  to 
justify  a  finding  that  the  ui^e  was  not  In 
proper  condition. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  17SS ;  Dec.  Dig.  |  482.*] 

4.  RAIX.BOADS  (I  480*)— FIBE8— Cause  of  Fibb 

— EVIDENGS. 

Where,  In  an  action  against  a  railroad 
company  for  Hie  destruction  of  a  building  by 
fire,  the  direct  evidence  showed  that  a  passing 
engine  emitted  sparlia  sufiicient  to  communicate 
fire  to  inflammable  material  on  which  they  fell 
on  the  right  of  way,  and  on  a  hill  CO  feet  be- 
yond the  right  of  way,  100  feet  wide,  there  was 
evidence  justifying  the  Inference  that  the  build- 
ing between  85  and  lOO  feet  from  the  track  was 
set  on  fire  by  sparks. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §}  1709-1712;  Dec.  Dig.  B  480.  •] 

6.  RAiLBOAns  (§  476*)— Fibbs— AonoHB. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  destruction  of  a  building  by  fire, 
the  complaint  described  plaintiff  as  the  owner 
in  fee  of  the  burned  dwelling,  while  the  evidence 
showed  that  her  title  was  subject  to  a  life  es- 
tate, and  the  life  tenant  authorized  plaintiff's 
attorney  to  enter  into  any  stipulation  ne  might 
see  fit  and  release  all  claims  of  the  life  tenant, 
and  subsequent  to  the  verdict  the  attorney  filed 
an  assignment  of  the  life  tenant's  claim  to 

Elaintiff,  releasing  the  company  from  any  lia- 
ility  to  the  life  tenant,  and  entered  the  ap- 
pearance of  the  life  tenant  in  the  action,  the 
court  could  finally  determine  the  rights  of  tiie 
parties  because  all  persons  interested  were  la 
court. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  f  476.*] 

6.  Appeal  akd  Erbor  (5  1201*)  —  Remano — 

COMFUINT— AMEnOMERT— TiUB  TO  AMEND. 

An  amendment  to  a  complaint  may  be  had 
after  a  cause  has  been  appealed  to  the  Supreme 
Court  and  remanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4673-4683;  Dec.  Dig.  { 
1201.*] 

7.  Appeal  and  Ebrob     880*)— Pl£ADin09— 

AMENDHEirtS. 

Where  the  complaint  was  apparently  treat- 
ed In  the  court  below  as  amended  to  conform 
to  proof,  but  no  formal  amendment  was  made, 
the  Supreme  Court  will  also  treat  it  as  so 
amended,  and  permit  formal  amendment  before 
the  going  down  of  the  remittitur. 

[Kd.  Note. — For  other  eases,  see  Aiipea]  and 
Error,  Gent  Dig.  »  3621,  8622;  Dec.  Dig.  I 
889.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 
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Action  by  Nellie  Overacker  against  the 
Northern  Padflc  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

O.  B.  Winders,  for  appellant  Edwin  H. 
FUdE  and  G.  E.  Hughes,  for  respondent 

MORRIS,  J.  This  action  was  brought  to 
recover  for  the  destruction  by  Are  of  a  dwdl- 
Ing  house  and  other  property,  through  the 
alleged  negligence  of  appellant  In  operating 
an  engine  upon  Its  right  of  way  adjacent  to 
the  property  destroyed,  not  properly  equip- 
ped with  spark  arrester,  and,  because  there- 
of, emitting  sparks  of  sufficient  size  and 
quantity  to  set  fire  to  respondent's  house. 
Another  charge  of  negligence  was  in  i}ermlt- 
tlQg  grass  and  other  Inflammable  material 
to  accumulate  along  the  right  of  way  adja- 
cent to  the  property  destroyed.  In  which  a 
flre  was  started  by  a  spark  from  an  engine 
and  the  flre  communicated  to  respondent's 
property.  Issue  being  Joined,  trial  was  had, 
resulting  In  verdict  and  Judgment  for  r&- 
sponden^  from  which  the  railway  conqwDy 
appeals. 

The  errors  assigned  are  various  rulings  of 
the  trial  court  upon  motions  of  appellant 
questioning  the  sufficiency  of  the  evidence; 
rulings  upon  the  admissibility  of  testimony, 
and  a  portion  of  the  Instruction  to  the  Jury. 
Special  Interrogatories  were  submitted  to  the 
Jury  with  the  verdict,  by  which  they  found 
that  the  flre  was  not  communicated  to  the 
house  from  a  flre  originating  in  the  grass 
along  the  right  of  way,  but  was  started  from 
sparks  thrown  directly  from  a  passing  loco- 
motive to  the  roof  of  the  bouse,  and  that  the 
spark  arrester  of  this  locomotive  was  not  in 
a  good  condition.  The  evidence  shows  that 
the  burned  dwelling  was  between  85  and  100 
feet  east  of  the  railway  track,  which  runs 
north  and  south ;  that  on  the  day  In  ques- 
tion— July  31,  1909— about  6  o'clodi  In  the 
evening,  the  wind  was  blowing  in  a  general 
southeasterly  direction,  which  would  be  diag- 
onally from  the  track  toward  the  house; 
that  the  house  had  not  been  inhabited  for 
about  two  weeks  prior  to  the  flre,  being  lock- 
ed up  during  that  time,  and  was  found 
locked  at  the  time  of  the  flre;  that  during 
the  absence  of  the  owners,  the  property  was 
in  charge  of  Mrs.  Lord,  a  neighbor,  who  lived 
about  150  feet  south  of  respondent's  home; 
the  next  nearest  house  was  about  two  blocks 
from  Mrs.  Lord's  house;  that  about  5:30  In 
the  evening  Mrs.  Lord  went  to  respondent's 
house  to  gather  the  eggs  and  shut  up  the 
chickens,  putting  out  the  flre  in  her  range  be- 
fore doing  so ;  that  she  remained  a  few  min- 
utes, and  then  went  back  to  her  own  home; 
that  at  that  time  there  was  no  flre  in  the 
house  or  about  the  premises;  that  she  then 
started  for  Houghton,  a  little  hamlet  a  few 
blocks  away  on  the  west  side  of  the  track, 
along  the  shore  of  Lake  Washington;  that 
when  she  reached  ber  front  gate^  a  freight 


train  was  passing,  and  sbe  stopped  and  wait 
ed  for  It  to  pass;  that  the  engine  was  then 
throwing  sparks  about  16  feet  away;  that  abe 
walked  down  the  trade  and  saw  a  flre  in  the 
dry  ferns  and  jgrass  along  the  right  of  way, 
from  100  to  200  feet  north  of  ber  house; 
that  when  she  returned,  In  about  half  ao 
hour,  respondent's  Iwnse  had  burned,  and 
this  grass  flre  had  worked  its  way  south  to 
the  comer  of  her  front  pordi,  when  it  was 
put  out  Another  witness— Kirkley — testjfles 
to  seting  the  flre  mnidng  throus^  the  grass 
on  the  bill  beyond  the  right  of  way,  a  short 
distance  north  of  respondent's  house,  and 
that  wben  he  flntt  noticed  the  fire  in  re> 
spondoit's  house,  it  was  breaking  throdgh 
the  roof  nndor  the  eavea,  about  6:15.  It  was 
also  shown  that  other  flres  bad  started  on  re- 
spondent's premises  some  time  before  tbls,  and 
that,  about  a  week  before  this  flre,  sparks 
were  thrown  from  passing  engines,  some  small 
and  some  large,  that  would  carry  about  70 
feet  Other  wltneBses  testified  to  seeing  sparks 
carry  tbe  length  of  tbe  courtroom,  which  Is 
said  to  be  55  feet  A  witness,  Hllyer,  was  ask- 
ed: "Where  a  spark,  we  will  say,  had  traveled 
from  an  engine  from  85  to  100  feet,  and  bad 
been  of  snfflcient  slse  and  beat  wben  it  fell 
to  ignite  a  bouse^  would  yon  say  that  the 
spark  arrMter  in  that  particular  «iglne  was 
of  proper  arrangemoit,  modun  and  in  good 
condition  T"  lo  whi<A  answer  was  made  that 
if  sparks  were  thrown  50  feet,  of  euffldoit 
size  to  Ignite  a  building,  there  must  be  holes 
through  the  battle  platai,  or  through  tbe  net- 
ting. 

[1 }  An  ororrnled  objection  to  this  questloB 
is  charged  as  error.  We  do  not  so  regard  It 
It  is  true,  no  witness  bad  testifled  to  seeing 
a  spark  thrown  this  distance  and  ignite  this 
dwelling,  but  there  was  evidence  which  would 
Justify  an  Inference  that  the  flre  originated 
from  a  spark  thrown  that  distance.  A  prop- 
er Inference  drawn  from  established  facts  la 
as  good  a  basis  to  found  a  hypothetical  ques- 
tion upon  as  the  facts  themselves.  Here  we 
have  the  testimony  of  the  engine  throwing 
sparks  large  enough  to  Ignite  fire  along  tbe 
right  of  way  and  upon  the  hill  beyond  tbe 
right  of  way.  We  have  a  house  within  tbe 
danger  zone  to  which  flre  has  been  commuDl- 
cated  at  tbe  same  time,  all  other  sources 
having  been  eliminated.  This  Justifies  tbe 
inference  that  the  fires  had  the  same  origin. 
To  have  bad  the  same  origin  the  spark  must 
have  been  thrown  from  tbe  engine  to  tbe 
house.  The  question  thai  naturally  follows: 
Is  the  spark  arrester,  permitting  sparks  to 
be  so  thrown.  In  good  condition?  The  infer- 
ence was  therefore  based  upon  a  proper  con- 
clusion drawn  from  established  facts,  aud. 
as  such,  its  Incorporation  in  the  question  n'as 
not  error.  [2]  Without  further  setting  forth 
the  testimony,  it  appears  to  us  that  tbe  ref- 
erence we  have  made  would  be  sufficient  U> 
submit  the  question  to  the  jury.  •  This  dis- 
poses of  the  errors  predicated  nptm  the  rot 
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bigs  challenging  the  sufficiency  of  tbe  testi- 
mony. 

[S]  We  should  hare  referred  to  one  other 
fact  present  In  the  case  at  the  time  the  mo- 
tionB  for  directed  verdict,  Judgment,  and  new 
trial  were  made.  Appellant  had  pat  In  tes- 
timony In  r^ard  to  the  Inspection  of  the 
spark  arresting  device  of  this  engine.  It  is 
difflcult  to  convey  a  clear  understanding  of 
this  device  without  the  aid  of  diagrams  and 
exhibits,  such  as  were  referred  to  by  the  va- 
rious witnesses.  The  device  consists  of  three 
deflector  plates  and  a  netting,  arranged  bo 
that  the  sparks  coming  from  the  flues  Qrst 
strike  what  we  will  call  "plate  1";  from 
thence  they  are  deflected  or  thrown  against 
plates  2  and  3,  falling  downward  from  plate 
3;  from  thence  tbey  arise  through  a  wire 
netting,  and  thence  Into  the  smokestack. 
Plate  1  and  the  netting  are  opposite  each 
other.  80  that  If  there  should  be  a  hole  in 
plate  1,  the  Bpark,  Instead  of  being  deflected 
to  tbe  other  plates  and  thence  Into  tbe  stack 
through  the  netting,  would  pass  directly 
through  such  a  hole  Into  tbe  stack,  and  In 
snch  case  It  Is  said  property  would  not  be 
safe  200  feet  away  from  the  track.  In  Ihia 
netting  there  Is  a  door  used  for  tbe  purpose 
of  going  In  to  clean  out  tbe  nozzle,  which  is 
done  very  infrequently,  sometimes  once  In 
six  mouths,  sometimes  once  a  year,  or  long- 
er. The  mechanics  In  the  roundhouse  were 
given  Instructions  not  to  take  off  this  net- 
tlog  door,  which  la  fastened  on  with  bolts, 
miless  It  ts  purposed  to  clean  out  the  nozzle 
or  make  some  changes  In  there.  This  had 
not  been  done  in  this  engine  for  some  time 
noknown.  It  also  appears  that  an  inspector 
examining  the  engine  could  not  determine 
vbether  there  were  any  holes  In  plate  1,  un- 
less this  netting  door  was  opened.  From 
this  evidence  the  Jury  would  be  Justified  In 
concluding  that  the  engine  could  not  be 
shown  to  be  In  good  condition,  without  an 
examination  of  plate  1,  the  most  Important 
part  of  the  spark  arresting  device. 

The  Instruction  complained  of  Is  said  to 
be  erroneous  because  the  court  therein  sub- 
mits to  tbe  Jury  the  question  of  an  Imperfect 
spark  arrester  and  the  doctrine  of  elimina- 
tion of  other  causes  of  fire.  This  instruction 
finds  support  In  Abrams  v.  S.  &  M.  Ry.  Co., 
27  Wash.  609,  68  Pac.  78,  and  is  therefore 
sustained.  The  Abrams  Case  Is  also  control- 
ling upon  other  disputed  points  in  the  case, 
based  upon  appellant's  plea  to  the  insuffi- 
ciency of  the  evidence.  In  Minn.  Sash  & 
Door  Co.  V.  Great  Northern  Ry.  Co.,  83  Minn. 
370,  86  N.  W.  451,  cited  by  appellant,  to  the 
effect  that,  in  cases  of  this  character,  It  is 
necessary  to  go  further  than  to  show  a 
mere  possibility  or  conjecture  that  a  passing 
engine  was  the  source  of  the  fire,  it  is  also 
BBid  that,  "where  a  train  passing  through 
the  open  country  is  followed  In  close  proxim- 
ity of  time  thereafter  by  a  fire  which  starts 
no  near  its  right  of  way,  by  a  reasonable 
IfWeu     induction  based  upon  the  physical 


facts  all  other  causes  of  tbe  fire  might  be 
excluded,  and  an  Inference  might  be  jusUfled 
that  the  fire  was  dropped  from  the  smoke- 
stack." 

14]  The  case  here  Is  much  stronger  tliao 
the  illustration  given  in  the  Minnesota  case, 
for  we  are  not  left  to  an  Inference  alone^ 
but  have  direct  testimony  that  the  engine 
was  emitting  sparks  sufficient  in  size  and 
character  to  communicate  flre  to  Inflamma- 
ble material  upon  which  they  fell,  not  only 
upon  the  rlgbt  of  way,  but  on  tbe  hill  60 
feet  beyond  the  right  of  way,  the  witnws 
so  testifying  assuming  the  right  of  way  to 
be  100  feet. 

[B]  There  Is  one  more  eu^stlon  of  error. 
The  complaint  described  respondent  as  the 
owner  in  fee  of  the  burned  dwelling,  while 
the  evidence  showed  her  title  to  be  subject 
to  a  life  estate  in  her  mother,  Anna  Tuttle. 
When  this  point  was  made,  respondent  pro- 
duced and  made  of  record  the  following  In- 
strument, signed  by  the  mother  and  entitled 
in  the  cause:  "Tbe  undersigned  hereby  au- 
thorizes E.  H.  Flick  [attorney  for  respond- 
ent] to  represent  her  in  the  case  above  enti- 
tled, and  to  enter  into  any  stipulation  be 
mny  see  fit  in  tbe  cause  above  entitled  and 
to  release  any  and  all  claims  owing  or  due 
me  under  my  life  estate  in  the  property  at 
Issue  in  this  cause  as  against  the  Korthem 
Pacific  Railway  Company  by  reason  of  a  fire 
occurring  on  July  Slst,  1909."  Mr.  Flick 
then  stated  to  the  court:  "If  Mr.  Winders 
[counsel  for  appellant]  is  agreeable,  if  tbe 
Jury  should  find  a  verdict  for  tbe  plaintlfT,  I 
will  stipulate  with  him  and  let  tbe  record 
show  that  all  claim  of  Mrs.  Tuttle  will  be 
released  under  the  power  that  I  have  here"— 
to  which  the  court  and  Mr.  Winders  seem  to 
have  assented.  Subsequent  to  the  verdict 
Mr,  Flick  filed  in  tbe  cause  an  assignment  of 
all  claim  due  Mrs.  Tuttle  under  her  life  es- 
tate, by  reason  of  the  fire,  to  respondent,  re- 
leasing appellant  from  any  liability  to  Mrs. 
Tuttle,  and  entered  the  appearance  of  Mrs. 
Tuttle  in  the  pending  action.  We  thhik  this 
disposes  of  appellant's  contention  that  the 
respondent  had  no  capacity  to  maintain  this 
action,  and  that  the  authority  conferred  up- 
on Mr.  Flick  was  Insuffldent  without  an 
amendment  to  the  complaint  making  Mrs. 
Tuttle  a  party. 

It  is  apparent  from  these  records  that  all 
persons  Interested  In  the  cause  of  action  are 
now  in  court,  and  that  all  rights  growing  out 
of  this  cause  of  action  are  finally  determin- 
ed herein.  Fireman's  Fund  Ins.  Co.  v.  Ore* 
gon  R.  ft  N.  Co.,  58  Wash.  332,  108  Pac.  770; 
German  Fire  Ins.  Co.  T.  Bullene,  61  Kan. 
764.  33  Pac.  467 ;  Davis  r.  Seattle,  37  Wash. 
223,  79  Pac.  784. 

[6, 7]  True,  It  does  not  appear  that  the 
complaint  has  been  formally  amended,  but, 
under  tbe  rule  In  this  state  that  a  complaint 
will  be  treated  as  amended  to  correspond  to 
the  proofs,  and  that  an  amendment  may  t>e 
had  after  a  canse  has  hem  appealed  to  this 
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court  and  remanded  (Jonea  Western  Mfg. 
Co.,  SZ  Waah.  375,  73  Paa  3B0)  the  complaint 
will  be  faere  treated  as  ao  amended,  and  It 
la  here  ordered  that  a  formal  amendment 
be  made  upon  tbe  going  down  of  the  remitti- 
tur. , 

Tbe  Judgmoit  Is  affirmed. 

DUNBAR.  G.  and  ELLIS,  CROW,  and 
CHADWICK,  JJ.,  concur. 


THQBORIMSON  et  al.  t.  NORTHERN  PAG. 
BY.  00. 

(Supreme  Court  of  Washington.    Aug.  . 
10.  1911.) 

1.  Railroads  d  480*)— Fibes— Neolioence. 

The  neslireDce  of  a  railroad  company  is 
DOt  presumed  from  the  mere  passing  of  a  train 
followed  by  a  fire,  but  proof  of  tbe  setting  of 
a  fire  raises  an  inference  of  negligence,  woicb 
it  has  the  burden  Of  rebutting,  If  It  would  es- 
cape liability. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1709-1716 ;  Dec  Dig.  1  480.*] 

2.  RaILBOADS  9  482*)— FIBBS— NSOLIOBnOB— 

BVIDENGB. 

The  Degllgeuce  of  a  railroad  company  caus- 
ing a  Gre  by  a  pasBing  engine,  may  be  proved 

S'  circumstantial  eTidence,  but  the  mere  fact 
at  a  building  adjacent  to  a  track  was  burned 
an  hour  or  more  alter  a  train  bad  passed,  with- 
out any  proof  that  the  fire  came  from  the  pass- 
ing engine,  or  that  the  appliances  of  the  engine 
were  defective,  or  that  there  was  negligent  op- 
eration, doee  not  bImw  actionable  negligence. 

[Ed.  Note.— For  other  ease*,  see  Railroads, 
Cent  Dig.  SI  1780-1736;  Dee.  Dig.  I  482.*] 

3.  RAiLBOAns  a  482*)— FiBES— NBOUOEnO— 

EvrOEHOE. 

The  teBtimon;r  of  a  witness  (Observing  a 
passing  train  at  night  about  an  hour  before  the 
destruction  by  fire  of  a  building  near  the  track 
that  the  engine  threw  sparks  about  as  large  as 
tbe  end  of  his  little  finger,  that  the  sparks  were 
thrown  from  10  to  25  feet  from  tbe  engine,  but 
that  tbe  engine  did  not  throw  more  sparks  than 
usual,  does  not  show  that  the  engine  threw 
spai^s  which  caused  the  fire. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  iS  1730-1736;  Dec.  Dig.  {  482.*] 

4.  ETviDBNCB  (i  20*)— Judicial  Nohcb— Op- 
EBATiOM  or  Engines— >Spabkb. 

Courts  will  take  jndicial  notice  that  It  is 
impossible  to  operate  locomotives  with  coal  or 
wood  without  throwing  some  sparks. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  24;  Dec  Dig.  g  20.*] 

5.  Affbal  and  Erbob  (I  1068*)— Questions 
Rbvjbwabls— Imuatebial  Questions. 

Where  the  verdict  approved  by  the  trial 
court  was  correct  under  Hie  evidence,  excep- 
tions to  iostnicUonB  given  and  refused  are  im- 
materiaL 

[Ed.  Note,— For  other  cas«.  see  Appeal  and 
Error,  Gent.  Dig.  H  4225-4228;  Dec.  Dig.  1 
1068.^] 

Department  2.  Appeal  from  Superior 
Court,  King  Coonty;  John  F.  Main,  Judge. 

Action  by  O.  B.  Thorgrimson,  as  receiver 
of  the  Olympic  Roofing  Company,  and  anoth- 
er against  tbe  Northern  Pacific  Railway 
Company.  From  a  Judgment  for  defendant, 
plalnttCCs  appeaL  Affirmed. 


Ellas  A.  Wright  and  E.  M.  Fanner,  for  ap- 
pellants. C.  H.  Winders,  forkrespondent. 

CHADWICK,  J.  This  action  was  brought 
to  recover  damages  on  account  of  tbe  de- 
struction by  fire  of  tbe  plant  of  the  Olympic 
Roofing  Company.  The  property  destroyed 
was  about  80  feet  south  of  tbe  main  line 
of  tbe  Northern  Pacific  main  track,  on  what 
Is  Icnown  as  its  "Seattle  Division."  The  plant 
consisted  of  two  buildings,  connected  by  a 
plank  platform  about  24  feet  wide.  Tbe 
buildings  were  covered  with  corrugated  iron. 
Tbe  train  w^hlch  Is  alleged  to  have  set  tbe 
fire  was  going  upgrade  past  tbe  Olympic 
company's  plant,  at  about  11  o'clock  at  night 
The  train  was  observed  by  only  one  witneps, 
who  testified  that  It  was  working  hard, 
"about  like  other  trains  would  work"  on  that 
or  other  similar  grades.  He  passed  the  prop- 
erty after  tbe  train  had  passed  blm  and  ob- 
served no  fire  of  any  kind,  although  he  thinks 
he  would  have  done  so  had  It  then  broken 
out.  The  company  employed  a  nigbt  watch- 
man who  was  reading  a  magazine  wheat  the 
train  passed.  He  testifies,  that  there  was 
nothing  that  particularly  attracted  his  atten- 
tion; that  the  train  worked  as  other  trains 
worked  In  going  over  that  divide;  that  It 
was -customary,  and  It  was  done  in  ttais  In- 
stance, to  cut  tbe  train  at  some  place  above 
appellant's  plant,  and  to  take  the  train  over 
the  heavier  part  of  the  grade  In  sections; 
that  this  was  done  on  tbe  nl^t  In  question; 
that  after  tbe  train  had  jwssed,  he  cooked 
his  midnight  supper;  that  about  tbree^nar- 
ters  of  an  hour  aftor  the  last  section  had 
gone  up,  and  hence  an  hour  or  more  after  the 
engine  bad  passed  the  plant,  he  noticed  a 
light  through  the  window  of  his  cabin;  that 
he  ran  out  and  found  the  platform  between 
the  two  hnlldlngs  ablaze.  He  endeavored  to 
get  in  one  of  the  buildings,  but  was  unable 
to  do  so,  and  the  fire  passed  beyond  his  con- 
trol. From  a  verdict  In  fevor  of  the  defend- 
ant, plalntimi  have  appealed. 

The  n^ligence  alleged  in  the  complaint  Is 
that  respondent,  was  negligent  In  tbe  main- 
tenance of  Its  rli^t  of  way.  In  that  dfibrls 
had  been  allowed  to  accumnlate  thereon, 
and  that  the  engine  was  defective  and  not 
equipped  with  proper  spark  arresters,  and  waa 
uegUgently  operated  by  respoudenrs  serv- 
ants. Appellants  failed  to  make  any  sufficient 
showing  of  defective  equipment  or  negligent 
operation  to  go  to  the  jury,  and  these  fea- 
tures of  the  case  were  taken  from  the  Jury  by 
tbe  trial  Judge.  The  Jury  found  with  re- 
spondent upon  the  remaining  Issue — that  Is, 
the  alleged  Diligence  In  caring  for  the  right 
of  way — so  that  question  need  not  be  dis- 
cussed. Although  the  record  Is  long  and  the 
briefs  cover  a  wide  range,  we  think  the 
question  for  onr  decision  is  a  simple  one. 

[1]  The  rule  putting  the  burden  on  the  rail- 
way company  to  explain  the  cause  of  a  fire 
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following  a  paBoIng  raglne,  to  which  this 
court  Is  probably  committed  (Overacker  v. 
Northern  Pacific  Ry.  Co.,  117  Pac.  403  Just 
decided)  and  which  counsel  relied  on  to  car- 
ry the  case  to  the  Jury  on  the  questions  of 
equipment  and  operation,  Is  one  of  necteslty, 
end  Is  applied  so  that  Justice  may  not  be 
defeated.  But  we  know  of  no  cases  going  to 
the  extent  to  which  counsel  would  have  us 
go  to  sustain  tbelr  cont^tlon;  that  Is,  to 
piesnme  n^l^ence  from  the  mere  passing 
of  the  train  followed  by  a  fire.  It  is  the 
proof  of  setting  the  fire,  and  not  the  fact  that 
a  bonding  adjacent  to  a  railroad  right  .of 
way  was  burned,  that  raises  the  Inference  of 
negligence  and  shifts  the  burden  of  proof. 
In  all  the  cases  we  hare  examined,  including 
those  from  onr  own  court,  where  the  burden 
has  bem  shifted  from  plaintiff  to  defendant, 
there  has  been  some  evidence  from  which  the 
Jtu7  might  infer  with  reaaonable  certainty 
that  the  fire  would  not  liave  occnrred  unless 
set  by  the  passing  train.  Cionnsd  admitted 
on  the  trial  and  appellants  now  a^lt  that 
thef  have  no  evidence  other  than  drcumatan- 
tlal  evidence. 

[2]  Negllgmce  ctf  the  character  alleged  may 
be  proved  by  circumstantial  evidence  (13  Am. 
k  Eng.  Ency.  Lftw,  510).  but  the  difficulty  In 
this  case  is,  that  the  mae  Act  that  the  build- 
ing burned  an  hour  or  more  after  a  train  had 
passed  Is  not  a  circumstance  showing  the  n^- 
ilgence  of  respondent,  but  is  the  ultimate 
fact,  proof  of  which  Is  essential  and  which, 
being  proven,  raises  the  question — not  pre- 
somptioD — whether  the  respondent's  engine 
waa  properly  equipped  and  properly  operated, 
ft  fact  which  the  books  say  can  be  explained 
only  by  the  respondent  company.  So  long  as 
flie  origin  of  the  fire  Is  open  to  doubt  or  spec- 
ulation, there  is  nothing  for  the  rule  contend- 
ed for  by  appellants  to  operate  on.  Reduced 
to  its  last  terms,  the  rule  as  we  extract  It  from 
the  cases  and  as  stated  by  Thompson  In  his 
work  on  Negligence,  i  2292,  Is  that  "the  mere 
fftct  of  Ignition,  when  It  Is  shown  to  have 
proceeded  from  the  locomotive.  Is  prima 
fade  evidence  under  the  principle  of  res 
ispa  loquitur."  The  fault  In  appellants'  case 
l8  that  it  is  not  shown  by  any  direct  evi- 
dence that  the  fire  propeeded  from  the  loco- 
motive, or  that  It  was  discovered  so  soon 
after  the  passli^  of  the  train  as  to  reasona- 
bly exclude  any  other  cause,  or  that  the  appli- 
ances were  defective,  or  that  there  was  neg- 
ligent operation.  Some  one  or  all  of  these 
thhigs  must  be  shown  In  order  to  shift  the 
harden  of  explanation. 

In  Flnkelston  v.  Chicago,  Milwaukee  &  St 
Paul  Ry.  Co.,  94  Wis.  270,  68  N.  W.  1005,  the 
fire  was  discovered  an  hour  and  a  half  after 
sparks  bad  been  seen  coming  from  an  engine 
standing  on  a  side  track,  six  or  seven  feet  from 
the  warehouse  which  had  been  destroyed. 
^  testimony  showed  that  the  engine  was 
throwing  sparks  in  unusual  quantities  and 
of  oucsoal  size.   Discussing  the  element  of 


time  as  It  occurred  In  that  cnRe,  the  court 
said:  "Obviously,  It  is  no  objection  that  the 
origin  of  the  fire  waa  not  established  by 
direct  evidence;  but  there  must  be  some 
limit  beyond  which  the  main  fact  cannot  be 
found  from  inference,  else  parties  In  cir- 
cumstances like  the  defendant  was  may  be 
held  liable  for  all  flres,  occurring  in  the  vicin- 
ity of  their  tracks,  that  can,  by  any  possibil- 
ity, be  attributed  to  their  conduct,  unless 
they  are  able  to  prove  that  the  fires  were  not 
so  caused.  Such  a  rule  would  subject  rail- 
road companies  to  such  penalties  as  to  seri- 
ously and  unjustly  cripple  a  buslne^  Msen- 
tial  to  the  public  welfare.  The  origin  of  a 
fire  under  sucb  circumstances  must  be  eBtat>- 
llshed  so  as  to  produce  conviction,  to  a  rea- 
sonable certainty,  on  an  unprejudiced  mind, 
the  same  as  any  other  fact;  and,  until  there 
Is  evidence  to  so  establish  It,  the  defendant 
is  not  called  upon  to  prove  that  the  fire  was 
not  caused  as  alleged.  Flanagban  v.  C,  M. 
&  St  P.  R.  Co.  [65  Minn.  112]  67  N.  W.  794; 
Stratton  v.  U.  P.  R.  Co.  17  Colo.  App.  126] 
42  Pac.  602;  Denver,  T.  &  G.  R.  Co.  v.  De 
Oraer.  2  Colo.  App.  42  [20  Pac.  664];  Denver 
&  R.  O.  R.  Co.  V.  Morton,  S  Colo.  App.  155 
[32  Pac.  346];  Sheldon  v.  H.  R.  R.  Co.,  29 
Barb.  (N.  Y.)  226."  And,  after  discussing  the 
facta  and  the  authorities,  the  court  said : 
"After  a  thorough  search  for  and  examina- 
tion of  precedents,  we  may  safely  venture 
the  assertion  that  no  satisfactory  authority 
can  be  found  for  carrying  the  Inference  <HF 
the  existence  of  facts  unseen  from  those 
seen  so  far  as  would  be  required  to  smd  llila 
case  to  a  jury." 

In  the  case  of  Sheldon  t.  Hudson  River 
R.  Co.,  supra,  the  court  held  that  it  would  be 
unreasonable  to  charge  a  defendant  with  the 
destruction  of  plalntlfTs  proper^  because  a 
locomotive,  charged  to  be  at  fault,  bad  car- 
ried fire  In  the  furnace,  and  passed  within 
6  or  7  feet  of  the  property  an  hour  and  sev- 
enteen minutes  before  the  smoke  or  flames 
made  their  appearance.  The  element  of  time 
was  considered  In  Denver,  etc.,  R.  Co.  v.  De 
Graff,  2  Colo.  App.  42.  29  Paa  664.  The 
court  there  said:  "The  fact  of  the  origin  of 
the  fire,  like  any  other  material  fact,  should 
be  established;  and  while  the  Jury,  within 
certain  limits,  may  be  left  to  Infer  the  fact 
from  the  circumstances  proved,  such  proof 
should  be  sufficient  to  rebut  the  probability 
of  the  fire  having  originated  In  any  other 
manner." 

After  discussing  the  cases  denying  that  the 
mere  fact  that  a  fire  breaks  out  upon  or  near 
a  right  of  way  after  a  train  has  passed 
will  furnish  evidence  from  which  the  Jury 
may  Infer  negligence.  Mr.  Thompson  says: 
"These  decisions  are  l)elieved  to  be  unten- 
able;" but  adds:  "While  at  the  same  time 
It  must  be  conceded  that  the  distance  In  point 
of  time  between  the  discovery  of  the  fire 
and  the  passing  of  the  train,  and  the  sur- 
rounding circumstances  making  the  conclu- 
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Blon  of  the  fire  bavlng  been  aet  by  some  one 
else  more  or  less  probable  may  be  such  as 
to  make  the  evidence  too  remote."  2  Thomp- 
son, Negligence,  S  22^2. 

[31  We  have  not  overlooked  the  contention 
of  the  appellants  that  there  was  evidence 
tending  to  show  that  the  engine  of  the  pass- 
ing train  threw  sparks,  and  that  the  Witness, 
testifying  to  that  fact,  said  that  they  seemed 
to  him-  to  he  "about  as  large  as  the  end  of 
my  little  finger."  But  the  same  witness 
says  that  the  engine  was  not  throwing  moie 
sparks  than  usual. 

r41  That  It  Is  Impossible  to  operate  loco- 
motives with  coal  or  wood  without  throwing 
some  sparks  is  not  denied.  It  Is  a  fact  of 
which  courts  take  Judicial  notice.  The  tes- 
timony when  taken  as  a  whole  shows  they 
were  not  thrown  an  unusual  distance,  and 
that  they  did  not  set  Are  to  the  dried  grass 
on  the  right  of  way  Is  established  by  the 
verdict  of  the  Jury. 

A  point  is  made  on  the  following  questions 
and  answers:  "Q.  About  what  was  the 
quantity  of  sparks,  if  you  can  Judge,  Mr. 
Henry,  that  was  being  thrown  out?  A.  I 
could  not  say  as  to  the  quantity.  Q.  Gould 
you  estimate  the  size  of  them?  A.  Well, 
Judging  from  the  distance  they  were  prob- 
ably as  large  as  the  end  of  my  little  finger. 
Q.  About  how  far  from  the  main  line — from 
the  right  of  way — were  they  falling?  A. 
Well,  all  the  way  from  10  to  25  feet."  But 
the  whole  testimony  of  the  witness  relied 
upon  to  show  that  the  engine  was  throwing 
sparks  beyond  the  right  of  way  shows  that 
be  was  describing  the  distance  from  the 
engine,  rather  than  from  the  outer  limit  of 
the  right  of  way.  It  was  evidently  so  under- 
stood by  counsel  on  the  trial,  for  the  testimo- 
ny quoted  was  followed  by  the  following  In- 
terrogatory: "Were  any  of  them  being 
thrown  farther  than  26  feet?"  This  being 
objected  to  as  leading,  the  subject  was  not 
pnrsned  further. 

We  hare  not  thonght  It  necessary  'to  dis- 
cuss In  detail  the  many  anthoritles  dted  by 
counsel.  Tbere  are  two  lines  of  authority,, 
the  one  shifting  the  bnrdoi  to  defendant 
upon  a  prima  fade  showing;  the  other  re- 
quiring an  affirmative  showing  of  negligence 
on  the  part  of  the  idalntlir,  and  both  of 
them  are  well  sustained  by  authority.  Those 
interested  may  find  a  complete  discussion  of 
the  subject  In  chapter  75,  2  Thompson  on 
Negligence;  83  Cyc.  p.  13S9  et  seq.,  and  13 
Am.  ft  Eng.  Ency.  Law,  p.  498  et  seq. 

[f]  Exceptions  were  taken  to  the  Instruc- 
tions given  and  refused,  and  other  errors 
are  assigned;  but  having  hdd  witb  the  lower 
court  and  Jury  on  the  main  Umes,  they  liave 
become  immaterial. 

Judgmmt  affirmed. 

DUNBAR,  C.  J.,  and  ELLIS,  CROW,  and 
MORRIS,  JJ.,  concur. 


MACHOLD  V.  FARNAN. 

fSapreme  Court  of  Idaho.   June  22,  1911.  On 
Fedtlon  for  Rebearlnft  Aug.  22,  1911.) 

(SyUabut  lif  the  Court.) 

1.  MoBTOAGEs  (8  60S%*>'— Redemption— Ac- 
tion TO  Redeem — Form  of  Decbee. 

Where  a  deed,  sbmlute  on  its  face.  Is  taken 
to  real  property,  aud  a  contract  is  entered  in- 
to to  purchase  the  same,  and  it  is  alleged  in  the 
complaint  that  said  transaction  was  la  effect  an 
equitable  mortgage,  and  the  plaintiff  praj-s  to 
have  the  same  so  declared,  and  the  court  finds 
that  the  deed  was  a  mortgage,  and  no  applica- 
tion is  made  to  foreclose  said  mor^ge,  the 
proper  and  usual  form  of  the  decree  is  that  the 
plajotiff  be  allowed  to  redeem  upon  the  payment 
of  the  sum  found  due  within  a  reasDoable  time 
to  be  fixpd  by  the  decree,  and  that  upon  such 
payment  the  mortgage  shall  be  adjudged  to  be 
satisfied,  and  that  in  default  of  such  paymeaC 
the  title  Bhall  he  quieted  in  the  defendant. 

[Ed.  Note.— For  other  case*,  see  Mortgages. 
Cent.  Dig.  |  1815;   Dec  Dig.  %  608V4.*] 

2.  MoBTGAOEs  (S  608^*)— RsDEMPTioir— Ac- 
tion TO  Kedekm— FOBM  OF  Decbeb. 

In  determining  the  form  of  the  decree  for 
redemption  and  the  terms  and  conditions  there- 
of, the  matter  rests  very  much  in  the  sound  dis- 
cretion of  the  court  as  exercised  upon  the  facta 
of  each  particular  case,  but  the  decree  should 
find  the  exact  amount  due  or  necessary  to  re- 
deem and  condition  the  redemption  apon  the 
payment  of  the  sum  found  due  within  a  fixed 
time,  which  time  for  redemptlMi  should  be  a 
reasonable  time  under  all  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1815;   Dec  Dig.  {  608>^*] 

3.  Mobtoaoes  (8  608%*)  — Redemption— Ac- 
tion TO  Redeem— FoBH  of  Ducbbe. 

In  such  cases  It  is  not  necessary  that  there 
be  any  provision  in  the  decree  for  the  sale  of 
the  property  when  the  court  finds  the  deed  and 
agreement  to  be  a  mortgage,  for  the  reason  that 
the  action  Is  not  an  action  to  foreclose,  and  the 
usual  order  of  sale  In  foreclosure  cases  is  not 
required. 

FBd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1815 ;  Dec  Dig.  |  608^.*] 

4.  MOBTQAQES  (|  60U*J— RlDUIfTIOR— NaTUIX 

OF  RlQHT. 

There  is  a  dmr  distinction  between  a  itat- 
utory  redemptim,  which  la  from  the  sale  and 
not  from  the  mortgage,  and  an  eqnitable  re- 
demption established  by  the  court  In  the  lat- 
ter case  the  redemption  .is  from  the  mortea^ 
and  not  from  the  sale ;  from  which  the  rule  is  • 
deduced  that  the  ^^dempt^oner  must  do  equity 
and  pay  all  that  is  due  under  l^e  mortgage  be- 
fore tie  is  entitled  to  redeem  and  receive  a  con- 
veyance of  the  property. 

[Ed.  Note.— For  other  eases,  see  MortgsgM, 
Dec.  Dig.  I  000.*] 

5.  Mobtoaoes  (S  608y.*)  —  BiEDEMPTioi(— Ac- 
tion TO  Redeem— FoBH  of  Decbee, 

Heid,  that  the  decree  and  the  allegationa 
and  the  prayer  of  the  complaint  in  sumtsnce 
and  form  is  in  accordance  with  the  law  and 
violates  no  right  of  the  appellant  as  mortgagor, 
but  on  the  contrary  grants  him  the  equitable  re- 
lief for  which  he  prays  upon  conditioD  that )» 
do  equity  himself. 

[Ed.  Note.— For  other  cases,  see  Mortgagti, 
Cent  Dig.  |  1815;   Dec.  Dig.  i  608^-*] 

6.  Mobtoagbs  (i  605*)— Redemption— TB.'SDn 
—Sufficiency— Amount. 

Held,  that  the  tender  made  in  the  second 
amended  complaint  on  the  theory  that  the  dcea 
and  contract  was  a  mortgage  of  the  exact 
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untHUit  theretofon  tendeicd,  on  the  tlwot;  that 
tiie  traiuactlon  was  a  tale  and  not  a  mortgage, 
was  aot  a  aufflcient  tender  to  stop  the  ninnlDg 
of  interest  ' 

[Bd.  Note.— For  other  cases,  see  MortMLgea, 
Cent.  Dig.  H  1788-1794 ;  Dec.  Dig.  S  60S.*] 

7.  HoBTGAOBS  (S  605*)— Redeuption— Tender 
—ScmciENCT— Amount. 

Said  tender  in  writing  was  not  a  snfficient 
comfjlance  with  the  proTisions  of  section  6110, 
Rev.  Codes,  providing  for  an  offer  or  tender  in 
writing,  as  such  tender  mast  iw  for  the  full 
amount  dne. 

[Ed.  Note.— For  other  cases,  see  Mortgagea, 
Dec.  Dig.  I  e05.*J 

8.  Mortgages  (8  312»)— Rights  or  Pabtie»- 
Recovbrt  of  Damages. 

Under  the  provisions  of  section  3402,  Rev. 
Codes,  the  plaintiff  is  not  entitled  to  recover 
any  damages  In  this  action. 

[Ed.  Note.— Per  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  030-041;  Dec.  Dig.  S  312.*] 

Appeal  from  District  Court,  Bingham 
County ;  James  M.  Stevens,  Jndg& 

Action  by  Carl  Machold  against  Rosa  Far- 
nan  to  bave  a  deed  and  contract  declared  a 
mortgage  and  to  redeem  therefrom,  and  for 
damages.  From  a  judgment  for  plalntllf,  he 
appeals.  Affirmed. 

Carl  Machold,  pro  se.  Clarlc  &  Budg^  tor 

respondent. 

SULLIVAN,  J.  This  action  la  a  contlnua- 
tloQ  of  the  litigation  of  the  parties  hereto 
begun  In  April,  1907.  See  Machold  v.  Far- 
nan,  14  Idaho,  258,  04  Pac.  170,  reference 
to  which  opinion  is  made  for  some  of  the 
facts  in  this  case.  The  action  was  originally 
brought  for  the  specific  performance  of  the 
contract  sued  on  In  this  action,  and  the  the- 
ory upon  whicb  the  case  was  then  tried  was 
that  said  contract  was  for  the  sale  of  real 
estate.  On  the  first  trial  judgment  was  given 
to  the  plaintiff,  and  on  appeal  the  judg- 
ment was  reversed  and  a  new  trial  granted. 
After  the  case  was  remanded  for  a  new  triaU 
the  plaintiff  filed  an  amended  complaint 
wherein  it  was  alleged  that  a  certain  deed 
from  one  Mlllick  to  the  defendant  Farnan 
and  a  contract  between  the  parties  hereto 
were  Intended  as  a  mortgage  to  secure  the 
payment  of  money  loaned  to  appellant,  and 
prayed  that  the  deed  from  the  Oregon  Mort- 
gage Company  to  Milllck  and  from  Millick  to 
the  defendant  be  adjudged  and  decreed  to 
be  mortgages,  and  that  tbe  plaintiff  be  ad- 
Judged  and  decreed  to  be  the  owner  of  the 
premises  described  therein ;  that  the  defend- 
ant be  adjudged  to  account  and  pay  to  plain- 
tiff the  damages  he  tias  sustained  by  the 
breach  of  the  covenant  to  convey  said  land 
to  plaintiff,  and  that  plaintiff  be  given  a 
money  Judgment  against  the  said  defendant 
to  comply  with  section  3364,  Rev.  Stat  of 
Idaho  1887  (section  3402,  Rev.  Codes),  and 
for  costs  of  suit 

An  answer  was  filed  to  said  amended  com- 
plaint in  which  Its  material  allegations  were 
denied  and  respondent  set  forth  allegations  to 


quiet  lier  title  to  said  land,  wblcb  croi^ 
complaint  was  answered  by  appellant  The 
cause  was  again  tried  upon  the  new  Issues 
thus  made  aud  the  trial  court  made  Its  find- 
ings of  fact  and  conclusions  of  law  and  en- 
tered judgment  holding  said  deed  to  the  de- 
fendant and  contract  between  the  defend- 
ant and  plaintiff  to  be  a  mortgage  to  secure 
the  payment  of  $2,000,  together  with  Interest 
and  taxes  to  the  date  >  of  said  trial,  amount- 
ing In  all  to  ¥2,929.87,  and  further  adjudging 
that  tbe  appellant  have  ninety  days  In  which 
to  make  payment  of  the  amount  so  found 
due,  and  upon  the  payment  thereof  that  the 
said  property  be  freed  and  discharged  from 
any  claim  or  lien  held  or  possessed  by  re- 
spondent by  reason  of  said  mortgage.  It 
was  further  ordered  that  In  the  event  ap- 
pellant failed  to  make  payment  of  said 
amount  within  the  time  limited,  that  re- 
spondent's title  to  the  land  and  premises 
should  be  quieted  as  against  appellant  Tbe 
appeal  Is  from  said  judgmeut  and  from  the 
order  denying  a  new  trial. 

Numerous  errors  are  assigned,  and  a  brief 
containing  09  pages  of  printed  matter  aud  a 
supplemental  brief  containing  14  pages  of 
typewritten  matter  were  filed  by  the  appel- 
lant, who  appears  as  his  own  attorney.  In 
our  view  of  the  matter,  It  will  not  be  neces- 
sary for  us  in  this  opinion  to  pass  upon  each 
of  the  errora  assigned,  but  will  say  at  tbe 
outset  tiiat  we  bave  examined  tbem  all  In 
connection  with  the  briefs  and  argument  of 
counsel  for  appellant,  and  find  do  reversible 
error  in  the  record. 

[1]  We  will  say  in  limine  that  the  prayer 
of  the  complaint  contains  a  request  that  the 
deed  and  agreement  be  declared  a  mortgage, 
but  It  does  not  ask  permission  to  redeem 
from  that  mortgage.  It  was  held  in  Mack 
V.  Hill,  28  Mont  80,  72  Fac.  907.  that  there 
is  no  such  thing  as  an  action  for  the  sole 
object  of  declaring  a  deed  to  be  a  mort- 
gage, as  the  court  will  not  grant  that  relief 
unless  the  plaintiff  shall  be  willing  to  have 
the  whole  controversy  disposed  of  by  offering 
to  redeem  from  the  mortgage  so  establish- 
ed. The  case  at  bar,  however,  was  treated 
as  one  In  which  permission  to  redeem  Is 
sought  and  the  findings  and  decree  were  en- 
tered upon  that  theory.  This  action  having 
been  tried  upon  that  Uieory,  It  was  proper 
for  the  court  to  find  the  amount  due  and  to 
order  that  it  be  paid  within  a  reasonable 
time  or,  in  the  event  of  failure  to  make  pay- 
ment that  the  plalntilTs  action  be  dismissed. 

[21  In  Cowing  v.  Rogers,  34  Cal.  648,  from 
which  the  Montana  court  In  Mack  v.  Hill, 
supra,  quoted,  the  court  said:  "It  Is  very 
clear  that  when  be  (tbe  mortgagor)  does  sue, 
offering  to  redeem  and  praying  that  tbe 
premises  may  be  reconveyed  to  bim,  the  court 
Is  authorized.  If  the  facts  warrant  It,  to 
declare  that  the  deed,  absolute  in  its  terms, 
was  intended  as  a  mortgage,  and  to  prescribe 
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the  terms  of  redemption  and  reconTeyancfe 
Sach  judgment  Is  as  binding  upon  tbe  gran- 
tor In  respect  to  tlie  redemption,  as  upon 
the  grantee  In  respect  to  tbe  character  of  the 
instrument  and  the  conreyance.  It  la  one  of 
the  incidents  of  a  mortgage  that  where  the 
mortgagor  seeks  the  aid  of  a  court  of  equity 
in  effecting  a  redemption,  the  court  may  pre- 
scribe the  terms  of  the  redemption." 

27  Cyc.  1859,  states  the  rule  as  follows: 
"Where  the  equity  Is  found  to  be  with  the 
complainaut,  the  proper  and  usual  form  of 
the  decree  is  that  be  be  aliowed  to  redeem 
upon  the  payment  of  the  sum  found  to  be 
due,  within  a  reasonable  time  to  be  fixed  by 
the  court,  and  that  upon  such  payment  the 
mortgage  shall  be  adjudged  to  be  satisfied, 
but  that  in  default  of  payment  the  bill  shall 
be  dismissed." 

And  on  page  1862  says:  "In  settling  a  de- 
cree for  redemption,  the  terms  and  conditions 
rest  very  much  In  the  discretion  of  the  court 
as  exercised  upon  the  facts  of  each  particu- 
lar case.  But  the  decree  should  find  the 
exact  amount  due  or  necessary  to  redeem, 
and  condition  the  redemption  npon  Its  pay- 
ment within  a  fixed  and  limited  time,  the 
period  being  a  matter  for  the  court's  discre- 
tion, subject  to  the  proTlso  that  It  should  not 
be  unreasonably  short" 

[3]  From  the  holding  of  nnmnvns  author- 
ities it  seems  that  the  general  rule  Is  that  it 
is  not  necessary  that  there  be  any  provision 
In  the  decree  for  the  sale  of  the  property 
when  the  court  finds  the  deed  and  (^reement 
to  be  a  mortgage  because  the  action  Is  not 
an  action  to  foreclose,  and  therefore  the 
usual  order  of  sale  In  foreclosure  cases  is 
not  required.  Cowing  t.  Rogers,  34  Cal.  648; 
Cllne  V.  Robblns.  112  Cal.  581,  44  Pac.  1023; 
Mack  v.  Hill,  28  Mont  99.  72  Pac.  307;  Deck- 
er T.  Patton,  120  111.  464,  11  N.  E.  897: 
Martin  t.  Ratcllff,  101  Mo.  254,  13  S.  W. 
1051,  20  Am.  St  Rep.  005;  Rodman  T.  Qaldt, 
211  111.  546,  n  N.  B.  1087. 

In  Decker  v.  Patton,  120  111.  464,  11  N.  E. 
897,  the  court  in  answer  to  the  suggestioo 
that  the  decree  should  have  ordered  the  sale 
of  the  property,  says:  "Had  this  been  a 
bill  foreclosing  a  mortgage,  and  had  a  de- 
cree been  rendered  cutting  off  the  rights  of 
the  parties  In  Interest  without  a  sale  of  the 
mortgaged  premises,  and  denying  the  redemp- 
tion provided  by  statute,  then  there  might  be 
force  In  the  argument" 

In  Martin  v.  Ratcllff,  101  Mo.  254,  13  S. 
W.  1051,  20  Am.  St  Rep.  605,  It  is  said: 
"Our  statute  concemtng  mortgages  and  deeds 
of  trust  contemplates  a  sale  of  the  premises 
In  all  suits  brought  to  foreclose  such  Instru- 
ments, and  a  strict  foreclosure  in  any  such 
case  would  be  erroneous  on  Its  face.  There 
is  DO  doubt  but  that  the  court  may,  on  a 
[>etltion  to  redeem,  direct  a  sale  of  the  prem- 
ises in  the  event  the  redemption  money  is 
not  paid  wltbln  the  specified  time.  And  In 
such  cases  the  sale  may  be  ordered,  though 
there  is  no  specllle  prayer  theref6r  eithn 


In  the  petition  or  answer.  But  it  Is  a  dif- 
ferent thing  to  say  that  a  decree  Is,  on  its 
face,  erroneous  and  must  be  reversed  be- 
cause it  does  not  provide  for  a  sale.  The 
plaintiffs  In  this  case  did  not  ask  for  a  sale 
of  the  property  In  their  petition.  They  did 
not,  by  motion  or  otherwise,  ask  the  court  to 
modify  the  decree.  They  have  made  no  show- 
ing that  a  sale  can  be  of  any  possible  ben- 
efit to  them.  If  this  decree  is  reversed,  it 
must  be  upon  the  ground  ttiat  In  all  suits 
where  there  Is  a  decree  permitting  the  plain- 
tiff to  redeem,  there  must  be  a  further  order 
that  in  case  of  default  in  payment  of  the 
amount  found  due,  the  premises  shall  be 
sold.  This,  in  our  Judgment,  Is  not  the  law, 
for  there  Is  a  wide  distinction  between  a 
suit  of  foreclosure  and  one  brought  to  redeem 
from  a  voidable  foreclosure  sale" 

[41  In  Rodman  v.  Quick,  211  111.  646,  71 
N.  E.  1087,  it  is  said :  "The  distinction  must 
be  carried  in  mind  between  a  statntory  re- 
demption which  is  from  the  sale,  and  not 
from  the  mortgage,  and  the  equitable  re- 
demption establi^ed  by  the  courts.  In  which 
the  redemption  la  from  the  mortgage  and 
not  from  any  sale,  and  out  of  which  springs 
the  rule  that  the  redemptor  must  do  equity 
and  pay  all  that  Is  due  under  the  mortgage.** 

[S]  The  decree  tbm  under  the  allegations 
and  prayer  of  the  complaint  in  substance 
and  form  Is  In  accordance  with  the  law  and 
violates  no  right  of  the  appellant  as  mort- 
gagor, but  on  the  contrary  grants  him  the 
equitable  relief  for  which  he  prays  npon 
condition  that  he  do  equity  himself. 

[I]  The  appellant  contends  that  he  made 
a  tender  of  ^,208  and  kept  that  tender 
good,  and  for  that  reason  the  court  erred 
in  finding  that  there  was  any  greater  sum 
than  that  due  on  said  contract  It  appears 
that  the  plaintiff  tendered  that  amount  on 
April  6,  1907,  Just  prior  to  bringing  the  first 
suit  thereon,  heretofore  referred  to,  on  the 
theory  that  said  contract  was  a  contract  of 
sale  and  not  a  mortgage.  Said  money  was 
deposited  with  the  clerk  of  the  court  and  on 
the  20th  day  of  May,  1008,  withdrawn  from 
the  clerk.  It  appears  that  after  the  case 
was  remanded  from  this  court  on  the  first 
appeal,  the  plaintiff  on  June  8, 1908,  filed  his 
first  amended  complaint  he  having  with- 
drawn from  the  clerk  said  deposit  prior  to 
filing  said  amended  complaint  However, 
plaintiff  alleged  In  the  eleventh  paragraph  of 
said  first  amended  complaint  that  he  bad 
made  said  deposit  with  the  clerk  on  the  6th 
of  April,  1907,  "to  be  held  by  him  until  ac- 
cepted by  defendant  or  until  the  determina- 
tion of  this  suit"  It  appears  that  said 
money  had  been  withdrawn  from  each  de- 
posit some  18  days  prior  to  the  filing  of 
said  amended  complaint  and  there  was  no 
tender  on  deposit  at  the  time  said  first 
amended  complaint  was  filed.  Thereafter  on 
the  21st  day  of  November,  1908,  by  leave 
of  court,  a  second  amoided  complaint  was 
filed,  on  which  this  action  was  tried.  In 
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the  flfth  paragraph  of  the  second  amended 
complaint  xSalntlff  alleges  the  tender  of 
^3SS  on  the  6tb  day  of  April,  1907,  and 
that  he  kept  said  sum  on  deposit  with  the 
clerk  of  the  conrt  for  defendant  for  a  period 
of  abont  14  months,  and  that  dnrlng  all  of 
said  time  defendant  refused  to  accept  said 
money  or  any  part  thereof  and  alleges  that 
plaintlfF  is  ready,  able,  and  willing  and  now 
offers  to  pay  the  defendant  tbe  sum  of  $2,268. 
Said  snm  was  not  tbe  amount  due  at  the 
time  said  second  amended  complaint  was 
Sled.  It  thus  appears  tbat  when  said  money 
tnis  first  tendered,  it  was  tendered  by  the 
plsintifC  npon  the  theory  that  said  contract 
was  a  contract  for  tbe  sale  of  said  land  to 
tbe  plaintiff,  and  tbat  time  was  not  of  tbe 
essence  of  said  contract,  and  tbat  It  was 
tbe  dnty  of  defendant  to  receive  said  money 
and  convey  said  land  to  the  appellant  While 
tbe  defendant  agreed  with  the  plaintiff  that 
It  was  In  effect  a  contract  of  sale,  she  con- 
traded  tbat  time  was  of  the  essence  of  said 
contract,  and  as  the  money  was  not  paid  at 
tbe  date  fixed  in  the  contract,  or  to  which 
tbe  date  of  payment  bad  been  extended,  the 
coDtract  was  forfeited.  Said  money  was 
not  tendered  npon  the  theory  that  said  con- 
tract was  a  mortgage.  That  b^ng  true,  tbe 
tender  was  not  a  tender  in  payment  of  said 
mortgage,  and  was  withdrawn  before  the 
first  amended  complaint  was  filed  upon  the 
tbeory  that  said  contract  was  a  mortgage.  In 
tbe  second  amended  complaint,  the  plaintiff 
alleges  that  he  "Is  ready,  able,  and  willing  and 
now  offers  to  pay  defendant  the  sum  of  $2,- 
268."  Upon  tbe  facts  as  they  appear  In  the 
record,  tbe  tender  was  not  sufficient,  as  It  did 
not  include  Interest  to  tbe  date  of  filing  said 
amended  complaint  To  stop  tbe  running  of 
Interest  it  was  not  only  necessary  tbat 
plaintiff  should  tender  tbe  whole  amount  due, 
but  if  tbe  mon^  so  tendered  was  not  ac- 
cepted. It  was  necessary  for  him  to  keep  It 
on  deposit  subject  to  respondent's  demand 
or  to  make  a  sufficient  offer  In  writing  to 
arold  the  necessity  of  keeping  it  on  deposit 
Appellant  did  neither,  as  there  was  no  tender 
in  writing  in  tbe  amended  complaint.  After 
plaintiff  deix>sited  the  money,  be  withdrew 
it  and  did  not  leave  in  lieu  thereof  any  of- 
fer in  writing  to  pay  It  Tbe  respondent  was 
tben  left  wltbout  the  money  and  without  a 
written  tender. 

[7]  The  offer  of  November  21,  1908,  found 
in  the  second  amended  complaint,  is  not  a 
sufficient  offer  to  bring  bim  within  the  terms 
of  section  6110,  Rev.  Codes,  which  provides: 
'*An  offer  in  writing  to  pay  a  particular  sum 
of  money,  or  to  deliver  a  written  instrument 
or  spedflc  personal  property,  is,  if  not  ac- 
cepted, equivalent  to  the  actual  production 
and  tender  of  the  money,  instrument,  or 
property." 

In  the  first  amended  complaint  the  plain- 
tiff allured  that  he  bad  deposited  the  money 
with  tbe  derk  to  await  tbe  determlnatloD  of 
the  action;  vhea  as  a  matter  of  tBct  he  had 


withdrawn  It  18  days  before  said  complaint 
was  filed.  And  In  the  second  amended  com- 
plaint, the  amount  due  on  said  mortgage  was 
not  tendered  in  writing.  Said  tender  was 
not  snfflctent  to  prevent  the  running  of  In- 
terrat 

tl]  Appellant  prays  for  damages  In  his 
complaint  under  the  provisions  of  section 
841^  Rev.  Codes.  This  prayer  is  upon  the 
theory  that  he  bad  tendered  a  sufficient 
amount  of  money  to  pay  In  full  said  mort- 
gage, and  under  tbe  provisions  of  said  stat- 
ute, after  a  mortgage  has  been  satisfied,  the 
mortgagee  or  assignee  of  such  mortgagee 
who  refuses  to  execute,  acluowledge,  and 
deliver  to  the  mortgagor  the  certlflcate  of 
dlsctiarge,  or  to  enter  satisfaction,  or  cause 
satisfaction  of  the  mortgage  to  be  entered,  is 
liable  to  the  mortgagor  or  his  grantee  or 
heirs,  for  all  damages  which  be  or  they  may 
sustain  by  reason  of  such  refusal,  and  shall 
also  forfeit  to  him  the  sam  of  $100.  After 
this  action  was  brought  upon  the  tbeory  that 
said  contract  was  a  mortgage,  no  tender  has 
been  made  of  sufficient  money  to  pay  the 
amount  due  on  said  contract  with  interest 
Tbe  plaintiff  Is  therefore  not  oitltled  to  any 
damages  whatever  under  the  provlslonB  of 
said  section  3402. 

Both  parties  no  doubt  acted  honestly  in 
the  belieit  tbat  said  contract  was  not  a  mort- 
gage. They  had  the  advice  of  able  counsel, 
and  their  advice  to  their  clients  was  tbat 
said  contract  was  a  contract  of  sale  and  not 
a  mortgage,  and  under  the  tbeory  of  tbe  first 
action  on  said  contract  the  defendant  refused 
to  receive  said  tender  on  the  ground  that 
said  tender  was  not  made  in  time.  At  the 
time  the  second  amended  complaint  was  filed, 
the  money  deposited  with  the  clerk  had  been 
withdrawn  about  six  months  previous  there- 
to. The  plaintiff  in  his  second  amended  com- 
plaint does  not  tender  the  amount  due  on 
said  Indebtedness,  but  his  offer  is  to  pay  the 
same  amonnt  that  he  first  tendered,  which 
was  tendered  on  the  theory  above  stated 
about  18  months  after  tbe  first  tender  was 
made.  The  trial  court,  after  henrlog  tbe 
case  and  ascertaining  the  amount  due  to  re- 
spondent gave  appellant  three  months  to 
make  payment  thereof  and  decreed  that  In 
case  be  failed  to  make  such  payment,  the  ti- 
tle to  said  property  should  be  quieted  In  re- 
spondent. 

Under  the  facts  and  law  that  Judgment 
and  decree  are  correct  The  judgment  must 
therefore  be  affirmed,  with  the  exception, 
however,  tbat  the  time  for  paying  said  Judg- 
ment with  interest  thereon  at  the  rate  of  7 
per  cent  from  the  date  said  Judgment  was 
entered  will  be  extended  to  the  1st  day  of 
September,  1911,  and  If  it  be  not  paid  within 
that  time,  the  title  shall  be  quieted  in  the 
respondent,  and  It  is  so  ordered.  The  caus^ 
Is  remanded  to  tlie  trial  court  with  instruc- 
tions to  modify  the  Judgment  to  the  extent 
above  indicated;  that  la,  extend  the  time 
for  the  payment  tbweof  ontll  the  Ist  day  of 
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September,  1911.  CostB  are  awarded  to  re- 
spondent 

AILSHIE,  P.  J.,  concurs. 

On  Petition  for  Rebearlng. 

AILSHIE,  J.  A  petition  for  a  rehearing 
has  been  filed  In  tbls  case,  and  we  have  giv- 
en the  matters  therein  urged  our  further  con- 
sideration. 

There  is  neither  merit  nor  Justice  In  the 
conteDtion  made  b7  appellant.  Under  the 
BugKestlon  made  by  this  court  on  a  former 
appeal,  the  appellant  has  been  decreed  the 
right  to  redeem  his  land  by  payment  of 
principal  and  interest  due;  he  has  occupied 
the  land,  and  bad  the  use  of  the  same  for 
many  years,  and  during  all  this  time  has 
paid  nothing  on  this  Indebtedness,  and  In 
the  meanwhile  the  respondent's  money  has 
been  Invested  on  the  faith  of  the  security  of 
tbls  property.  Respondent  must  be  paid  for 
the  use  of  her  money.  A  tender  in  order  to 
cut  off  the  running  of  Interest  must  be  made 
In  good  faith  and  In  such  manner  and  under 
such  circumstances  as  the  creditor  may  un- 
derstand Its  purpose  and  the  terms  and  con- 
ditions under  which  it  Is  made.  It  Is  clear 
that  at  the  time  the  alleged  tender  was 
made,  It  was  not  upon  the  theory  that  It 
was  In  payment  of  a  mortgage  debt  or  that 
any  mortgage  existed.  The  petition  should 
be  denied,  and  It  is  so  ordered. 

In  view  of  the  fact  that  the  petition  has 
been  pending  for  a  considerable  length  of 
time.  It  is  ordered  that  the  time  for  payment 
of  the  Judgment  as  directed  by  the  original 
opinion  herein  be  extended  to  the  1st  day  of 
Octolier,  1911,  and  in  all  other  respects  the 
Judgment  and  decree  wilt  stand  as  directed 
by  the  orlgbial  opinion  herein. 

SULLIVAN.  J.,  concurs. 


STATE  T.  HBABN. 
(Supreme  Court  of  Oregon.   July  11,  1011.) 

1.  CoNarnTunoNAi.  Law  (|  12»)— Conbtbdc- 
TioN  OP  ConanrcTioN  —  Contbadiciobt 
Provisions. 

Provisions  of  a  eoDStitntion  which  appear 
Incontiistpnt  with  other  provisions  will  Iw  Inter- 
preted so  aa  to  give  effect  to  each  as  fftr  as  pos- 
siblR. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  9;  Dec.  Dig.  I  12.*] 

2.  Intoxicating  Liquors  (8  10*)— Right  of 
State  to  R  eg  ulatk— Delegation  of  Foweb. 

Thp  authority  to  sell  Intoxicating  liquors 
is  a  special  privilege  which  the  state,  under  its 
police  power,  may  fr&nt  or  deny,  and  this  power 
may  be  employed  directly  by  the  state  or  delegat- 
ed to  mimicipal  corporations,  and  when  so  dele- 
gated  such  corporations  may  use  the  power  as 
specified  in  the  enactment  conferring  the  au- 
thority; but  the  police  power  cannot  be  bar^ 
gained  away  by  the  state  in  such  a  manner  as 
to  place  it  beyond  recall. 

fEd.  Note.— For  other  oases,  see  Intoxicating 
Liquors.  Cent.  Dig.  il  7-12;  Dec.  Dig.  i  lO.*] 


3.  Intoxicating  Liquobs  (|  10*)— GoHmra- 

tional  Provisions— "Exclusive." 

An  amendment  to  Const,  art.  11,  |  2,  pro- 
vides that  the  ezclasive  power  to  license  or  pro- 
hibit the  sale  of  intoxicating  Hquon  within  a 
municipality,  is  vested  in  such  municipality, 
subject  to  the  provisions  of  the  local  option  law 
of  the  state.  Heldj  that  the  word  "exclusive" 
means  that  a  mnnicipalit;  shall,  until  otherwise 
ordered,  be  the  sole  agent  of  the  state  in  exer^ 
ciaing  the  police  power,  and  construed  in  that 
way  the  amendment  is  valid,  as  the  right  of  the 
state  to  recall  the  power  delegated  remains  in- 
tact, and  the  amendment  does  not  trench  on  a 
republican  form  of  govemmeDt.  guaranteed  by 
Const.  U.  S.  art.  4,  §  4,  nor  encFOach  upon  the 
limitations  imposed  by  the  federal  Constitution 
upon  the  powers  of  the  state,  under  article  1, 

i  9. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  g  10.* 

Fur  other  definitions,  see  Words  and  Fhrasca, 
ToL  3,  p.  2549 ;  vol.  8,  p.  7C5G.J 

On  motion  for  rehearing.  Motion  denied. 
For  former  opinlcm,  see  115  Fac.  1066. 

Smith  &  Beckwith,  for  appellant  B.  P. 
Mulkey,  for  the  State.  A.  King  Wilson,  am* 
icus  curim. 

MOORE,  J.  In  a  petition  for  a  rehearing, 
it  Is  insisted  by  defendant's  counsel  that  af- 
firming the  Judgment  rendered  In  this  cause 
Is  tantamount  to  Judicial  legislation.  In  that 
the  opinion  announced  herein  attempts  to 
give  to  the  words  used  In  the  amendment  of 
section  2  of  article  11  of  the  Constitution  an 
unusual  meaning,  which  is  unwarranted  by, 
and  cannot  be  gathered  from,  the  context; 
and  that  in  construing  a  clause  of  an  organic 
act  a  court  has  no  right  to  dlsr^ard  the 
meaning  of  plain  and  unambiguous  language, 
under  the  guise  of  discovering  the  intent  of 
electors  In  adopting  a  clause  of  fundamental 
law,  or  to  give  an  Interpretation  in  such  a 
case  that  does  violence  to  the  ordinary  mean- 
ing of  the  words  employed. 

In  a  brief  submitted  by  counsel,  who  ap- 
pears as  arnicas  curiae.  It  is  asserted  that  the 
people  of  Or^on  cannot,  by  an  amendment  of 
the  Constitution,  deprive  the  state  of  exclu- 
sive authority  over,  and  control  of,  the  liquor 
traffic  and  confer  such  power  upon  an  Incor- 
porated city  or  town,  and  In  support  of  the 
doctrine  thus  announced  attention  la  called 
to  the  case  of  Straw  v.  Harris,  54  Or.  424, 103 
Pac.  777,  where,  In  construing  an  act  of  the 
Legislative  Assembly,  authorizing  the  Incor- 
poration of  ports  (Laws  Or.  1909,  p.  78),  it 
was  held  that  the  state  may  not  aarrender  its 
sovereignty  to  munldpaUtles  to  the  extent 
tliat  It  must  be  deemed  to  have  perpetually 
lost  control  of  them. 

[1,Z]  Considering  the  questions  stated  la 
an  Inverse  order,  the  declaration  seema  some- 
what Incongmous  that  a  clause  of  the  Con- 
stitution la  unconstltntlonal.  Some  parts  of 
an  organic  act  may  aroear  inoonalBtent  when 
compared  with  other  portions,  bat  the  contra- 
dictory provisions,  when  cballenged  in  a  suit 
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or  action  in  whlcb  ttaey  are  necegsarlly  in- 
Tolred,  Bhoald  be  so  Interpreted  as  to  give 
effect  to  each  as  far  as  possible.  The  au- 
thority to  sell  intoxicating  UqnoTs  Is  not  an 
exercise  of  coDunon  right,  but  Is  a  special 
prlTllege  which  the  state,  under  Its  police 
power,  may  grant  or  deny  at  Its  pleasure. 
Tills  power  may  be  employed  by  the  state 
or  ddegated  by  It  to  municipal  corporations, 
which  agents  can  use  the  power  in  the  man- 
ner and  to  the  ext^t  Qieclfled  in  the  enact- 
ioent  conferring  the  antbority.  It  Is  an 
axiom  that  no  creature  can  ever  become  great- 
er than  Its  creator,  and  as  a  corollary  de- 
duclble  from  this  principle  the  rule  is  unl- 
rersal  that  the  police  power  cannot  be  bar- 
gained away  In  such  a  manner  as  to  place  It 
beyond  recall. 

[31  Though  the  amendment  of  the  section 
of  the  organic  act  under  consideration  vests 
in  cities  and  towns  "the  exclusive  power  to 
license,  regulate,  control,  or  to  suppress  or 
prohibit  the  sale  of  Intoxicating  liquors  there- 
in," such  delegation  Is  valid  only  while  the 
clause  of  the  fundamental  law  remains  In- 
tact It  Is  possible  for  the  i>eople  of  Oregon 
at  the  next  general  election,  by  Initiative 
petltlona,  to  repeal  such  provision,  and  In  lieu 
thereof  to  amend  the  Constitution  so  as  to 
prohibit  the  manufacture  or  sale  of  Intoxicat- 
ing liquors  for  beverage  purposes.  The  po- 
lice powCT  la  therefore  not  bargained  away, 
but  temporarily  delegated  to  municipal  cor- 
porations as  agents  of  tbe  state,  to  be  em- 
ployed by  the  latter  In  the  manner  prescrib- 
ed, uQtll  countermanded  by  tbe  authority 
which  bestowed  it 

The  .word  "exclusive,"  as  used  In  the 
amended  section  of  tbe  fundamental  law, 
when  construed  In  connection  with  the  en- 
tire language  there  employed,  evidently  means 
that  an  incorporated  city  or  town  shall,  nntll 
otherwise  ordered,  be  the  sole  agent  of  the 
state  in  exercising  the  police  power  respect- 
ing the  control  and  sale  of  intoxicating  llq- 
nors.  The  further  clause,  "but  such  munici- 
pality shall  within  Its  limits  be  subject  to 
the  provisions  of  tbe  local  option  law  of  the 
state  of  Oregon,"  prescribes  the  manner  of 
employii^  the  power  delegated,  which  enact- 
ment Is  a  limitation  upon  an  exercise  of  tbe 
antbority.  Such  provision  of  the  Constitu- 
tion is  not  subject  to  the  criticism  indulged 
in  Straw  v.  Harris,  supra.  Tbe  case  at  bar 
does  not  involve  tbe  interpretation  of  a  stat- 
nte,  but  the  construction  of  a  clause  of  the 
Cbnstltutlon,  the  amendment  of  which  does 
not  trench  upon  a  republlcnn  form  of  gov- 
ernment, which  is  guaranteed  (Const  U.  S. 
art  4,  I  4),  nor  does  it  encroach  upon  the 
limitations  imposed  by  the  federal  Constitu- 
tion upon  tbe  powers  of  the  states.  Id.  art 
l.i  9. 

We  conclude,  therefore,  that  the  people  of 
Orefcon  could  lawfully  delegate  to  an  Incorpo- 
rated city  or  town  the  *'excIasWe"  power  to 


license,  tax,  regulate,  restrain,  or  prohibit 
the  sale  of  intoxicating  liquors,  for  beverage 
purposes,  within  Its  territorial  limits. 

An  examination  of  the  opinion  announced 
In  this  cause  and  of  the  majority  opinion  in 
State  V.  Schluer,  116  Pac.  1057,  upon  the  au- 
thority of  which  tbe  decision  herein  Is  based, 
will  show  that  no  attempt  was  made  to  de- 
termine the  Intent  of  the  electors  In  adopting 
the  amendment  of  the  Constitution,  unless 
such  purpose  can  be  Implied  from  an  effort  to 
construe  tbe  words  used  when  considering  the 
entire  language  employed. 

Believing  that  the  determination  reached 
by  the  majority  of  the  court  is  warranted  by 
an  interpretation  of  the  clause  of  the  Consti- 
tution, the  petition  is  denied. 


PEEK  T.  8KELLET  LUMBER  00. 
(Supreme  Court  of  Oregon.   Aug.  1,  1911.) 

CORPOBATTONS  (§  414*)— PbESI  DENT— POWERS— 
SiG.NATDRE  OF  NOTES. 

A  by-law  xiving  the  president  of  a  corpora- 
tion general  charge,  subject  to  control  by  the 
directors,  of  the  corporate  business,  anthorizins 
him  to  f<i)^  notes,  but  withholding  power  to 
iocnr  a  debt  without  the  directors'  consent,  au- 
thorizes him  to  execute  a  note  for  liability  in- 
curred by  tbe  corporation  and  adjusted  by  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1640-1646;  Dec.  Dig.  f  414.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  Q.  W.  PeelE  against  tbe  Skelley 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Eevn'sed  and  remand- 
ed. 

This  is  an  action  on  a  promissory  note  for 
tbe  sum  of  fl3ti9.38.  Defendant  la  a  corpo- 
ration organic  under  the  \avra  of  Oregon, 
doing  business  In  Douglas  county.  Plaintiff 
had  sued  defendant  in  Douglas  county  and 
also  In  San  Francisco,  Cal.,  upon  an  alleged 
debt  of  about  $4,000.  On  February  10,  1900, 
while  these  actions  were  pending,  the  subject 
of  the  litigation  was  compromised  between 
them  for  the  sum  of  fl,350,  for  the  payment 
of  which  def^dant  issued  to  plaintiff  Its 
draft  upon  itself,  payable  at  McEee^rt,  Pa. 
John  K.  Skelley  was  the  president  and  gener- 
al manager  of  defendant  company,  and  resid- 
ed and  had  his  oSIce  In  AfcKeesport  This 
draft  was  presented  to  him  for  payment,  but 
he  was  unable  to  pay  It  and  this  note,  which 
is  signed  "Skelley  Lumber  Co.,  John  K.  Skel- 
ley, President,"  was  tendered  to  plalntlflC 
through  defendant's  attorney  at  San  Fran- 
cisco in  lieu  of  payment  Plaintiff  would 
not  accept  the  note  until  it  had  been  Indorsed 
by  Skelly  and  White,  two  of  defendant's  di- 
rectors. The  note  la  payable  five  months  after 
date  and  Included  interest  Tbe  only  defense 
to  the  action  Is  that  the  president  had  no  au- 
thority to  sign  the  note,  and  therefore  that 
it  Is  TOtd.   Section  3  of  article  4  of  the  by- 
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laws  of  defendant  corporation  reads  as  fol- 
lows: "The  president  sliall  be  general  execu- 
tive ofBcer  of  the  corporation  *  •  ♦  shall 
sign  all  stock  certificates,  written  contracts, 
deeds,  checks  or  warrants  upon  the  treasur- 
er, and  shall  perform  generally  all  the  duties 
usually  appertaining  to  the  office  of  presi- 
dent of  a  corporation.  He  shall  bare  gener- 
al charge  [subject  to  the  control  of  the  board 
of  directors]  of  the  business  affairs  of'  the 
corporation,  may  sign  and  indorse  bonds, 
bills,  checks  and  promissory  notes  on  bebalf  of 
the  corporation,  but  he  shall  have  no  power 
to  incur  any  debt  on  behalf  of  the  corpora- 
tion, without  the  previous  consent  of  the 
lx>ard  of  directors.  •  •  • "  upon  the 
trial  of  the  action  before  a  Jury  verdict  was 
roidered  for  defendant  by  direction  of  the 
court   Plaintiff  appeals. 

Albert  Abraham  and  Otto  I.  Wise,  for  ap- 
pellant F.  O.  Micelll,  John  T.  Long;  and 
Chas.  L.  Hamilton,  for  respondent 

EAKIN,  G.  J.  (after  stating  the  facta  as 
above).  There  is  but  one  question  before  as, 
Had  the  president  authority  to  sign  the  note? 
and  this  seems  to  be  determined  In  favor  of 
the  plaintiff  by  the  language  of  article  4,  i  8, 
of  the  by-laws,  by  which  he  Is  made  the  gen- 
eral executive  officer  of  the  corporation  and 
la  given  general  charge  of  the  business 
affairs  of  it,  and  is  authorized  to  sign  prom- 
issory notes  on  its  behalf.  By  the  succeeding 
clause,  it  Is  provided  that  he  shall  have  no 
power  to  incur  Indebtedness,  but  in  this  case 
the  liability  was  incurred  by  the  corporation 
which  was  adjusted  and  the  amount  ascer- 
tained by  it,  and  by  its  authority  a  draft  was 
Issued  upon  Itself  for  the  payment  of  the 
amount,  which  was  presented  to  Skelley  at 
McKeesport  for  payment,  and  he,  being  un- 
able to  pay  the  draft,  executed  the  note  sued 
on  as  evidence  of  the  debt  This  was  within 
the  express  authority  given  him  by  the  by- 
laws. It  is  not  questioned  that  the  corpora- 
tion owed  the  debt  evidenced  by  the  note. 

The  authorities  cited  by  defendant's  coun- 
sel in  support  of  its  contention,  relating  to  the 
power  of  the  managing  agent  of  the  corpora- 
tion, are  cases  of  implied  authority,  and 
most- of  them  are  expressly  placed  upon  the 
ground  that  there  was  no  express  authority 
to  the  agent.  Cases  In  this  court  fnlly  settle 
this  question.  Crawford  v.  Albany  Ice  Co., 
36  Or.  535,  60  Pac.  14,  upon  which  defendant 
largely  rests  its  case,  recognizes  the  distinc- 
tion between  the  express  and  Implied  au- 
thority, in  which  Mr.  Justice  Bean  says: 
"No  by-law  or  resolution  was  ever  adopted 
by  the  corporation  authorizing  its  president 
and  secretary  or  any  one  else  to  make  and 
execute  promissory  notes  for  or  in  its  be- 
half. *  •  •  It  Is  elementary  law  that 
the  president  and  secretary  of  a  corporation, 
as  such,  have  no  power  to  bind  the  corpora- 
tion by  the  execution  of  promissory  notes  or 


other  contracts,  but  such  authority  'must 
be  derived  from  some  by-law  of  the  corpora* 
tion,  or  some  special  order,  or  must  be  Im- 
plied by  some  acquiescence  or  ratification 
on  the  part  of  the  corporation.' "  And  In 
Balnes  v.  Coos  Bay  Nav.  Co.,  45  Or.  307.  77 
Pac  400,  after  stating  that  Mr.  Graham,  the 
general  manager  of  the  defendant  corpora- 
tion, had  no  express  authority  to  execute 
negotiable  instruments  on  behalf  of  the  cor- 
poration, Mr.  Chief  Justice  Moore  says : 
"The  rule  Is  general  that  no  managing  agent 
of  the  corporation  ♦  •  •  possesses  Im- 
plied power  to  bind  it  by  Issuing,  accepting 
or  Indorsing  on  Its  bebalf  negotiable  instm- 
ments.  •  *  *  The  law  requires  that  such 
an  agent  must  possess  express  authority  be- 
fore be  can  bind  his  principals  by  patting  In 
drcnlatlon  negotiable  InatromentB."  This  is 
a  statement  of  the  general  rule  and  tben  the 
opinion  discusses  the  exceptions. 

We  think  the  by-law  quoted  Is  not  of 
doubtful  meaning,  and  disposes  of  the  case 
against  defen&nt'a  contention.  In.  the  Iv- 
law  qnoted  the  words  In  brackets — "sabJecA 
to  the  control  of  the  directors" — means  that 
they  may  control  his  acts  even  In  the  mat- 
ters expressly  delegated  to  him,  but,  unless 
they  do  take  some  actton*  the  acts  anthorlxed 
may  be  done  by  him  without  other  antbority 
from  the  board.  That  languid  la  a  reserva- 
tion in  ttie  board  of  a  right  to  oontrol  his  acts, 
but  the  authority  Is  complete  In  the  matters 
enumerated  until  the  board  has  affirmatlvdy 
directed  otherwise.  See  Bates  t.  KMth 
Iron  Co.,  7  Meta  (Ifass.)  224. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


JONES  V.  JONES. 

(Supreme  Court  of  Oregon.    July  25,  19U.) 

L  Appeabancb  (S  0*)— Oknbui.  Apfbabahgi 
—Step  CoNsmuTiHG. 

Appearance,  on  motion  to  change  the  venae, 
is  a  general  appearance,  thoogh  purporting  to 

be  special. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  Si  42-52 ;  Dec.  Dig.  i  8.*] 

2.  ApPEABANCE  (S  9*)— OkNSBAI.  AFPKABAIfCB 

—Steps  CoHSTiTtmso. 

Appearance,  on  motions  by  defendant  in  a 
divorce  suit  to  vacate  an  order  for  temporary 
alimonj  and  to  dismiss  the  suit  on  account  (n 
condonation,  constitutes  general  appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  8g  42-52;  Dec.  Dig.  i  ft*] 

3.  Divorce  (S  50*>— Settleuent  — Condosa- 
TioN— Effect, 

A  decree  of  divorce  is  improper  where  the 
parties  have  settled  their  diCerences  and  re- 
sumed cohabitation. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  180 ;  Dec.  Dig.  S  &0-*] 

4.  DivoBCB  A  II*)— Public  Imtekest. 

Divorce  jfiirlsdtction  should  be  administered 
in  view  of  tne  public  good,  as  well  aj  private 
rights. 

[Ed.  Note.— For  other  cases,  aea  IMvmcet 
Cent.  Dig.  f  472 ;  Dec  IMg.  |  U.*] 
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5.  DiVOBCE  ^  50*>— COWDONATION. 

A  dlToree  Buit  foils  on  condtmadoii  after 
commenccmen t  of  the  Bait. 

[Ed.  Note.— For  other  caaes,  aee  Divorce, 
Cent  Dig.  |  180;  Dec  Dig.  %  BO.*] 

6.  DIVOBCB  8  61*)— CONDORATIOH. 

RepetitiMi  of  condoned  acts,  after  a  luit 
ham  failed  on  account  of  such  condonation,  does 
not  reTlve  the  suit  «o  as  to  antborlze  a  decree 
therein,  but  affords  groand  for  a  new  suit 

[Ed.  Note. — For  other  casea,  eee  Divorce, 
Cent.  Dig.  H  185-187 ;  Dec.  Dig.  |  51.*i 

7.  DivoBCE  (f  139*)— Action— Skitlembnt. 

The  parties  to  a  divorce  salt  cannot  settle 
it  to  the  prejudice  of  third  persons, 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig;  H  463-467;  Dea  Dig.  f  189.*] 

8.  DivoBOB  (I  221*)— Suit  Honet— Bioht  or 

A  buBband  Is  properly  required  to  fnmish 
means  to  the  wife  to  prosecute  a  divorce  salt, 
if  aho  ia  without  means,  and  he  ia  able. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SI  642.  643;  Dea  Dig.  |  221.*] 

9.  IDiTOBcx  (i  228*)— Sbttueubht  or  Sxm— 
Costs  ahd  Expensis  —  Obdeb  fob  Pat- 

MEKT. 

On  dismissing  a  diT<wee  suit  on  evidence  of 
cMdonation,  the  ooatt  can  require  defendant 
to  comply  with  a  former  order  for  payment  of 
suit  money  under  L.  O.  L.  |  512,  auod.  1,  so  far 
as  concerns  costs  and  attorney's  feea. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec  Dig.  I  228.*J 

Appeal  from  Circuit  Court,  Clackamas 
County ;  J.  U.  Oami^l,  Judge. 

Actton  LonlBO  Jones  against  Thomas  E. 
Jones.  Decree  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded. 

William  M.  La  Force,  for  appellant  C.  D. 
ft  D.  C  Latourette,  for  resp^dent 

EAKIN,  a  J.  On  July  10,  1907,  plalnUff 
commenced  a  suit  In  Clackamas  county  for 
a  divorce  from  defendant;  both  persons  at 
[hat  time  being  residents  of  Multnomah 
county.  The  complaint  does  not  state  In 
what  county  either  person  resided.  In  the 
prayer  of  the  complaint,  plaintiff  asks  for 
an  order  that  defendant  pay  to  her  (250 
alimony  (probably  suit  money  was  Intended) 
end  $40  a  month  for  the  benefit  of  plain- 
tiff pending  the  suit.  Pursuant  to  the  pray- 
er, on  July  13,  1907,  the  court  made  an  or- 
der, requiring  defendant  to  pay  Into  court 
(150  alimony  and  (20  per  month  as  maln- 
tenance.  This  order  was  served  on  defend- 
ant in  Multnomah  county  on  July  17,  1907. 
The  summons  was  served  in  the  same  coun- 
t7  on  July  12th,  but  the  return  was  not 
Qled  until  September  12th.  On  August  6th, 
defendant,  by  his  attorney,  filed  in  the  case 
a  motion  for  a  change  of  venue  to  Multnomah 
county,  reciting  in  the  motion  and  affidavit  in 
support  thereof  that  plaintiff  and  defendant 
were  residents  of  Multnomah  county. 

[1]  The  filing  of  this  motion,  although  re- 
citing that  defendant  appeared  specially  for 
the  purposes  of  the  motion,  and  for  no  other 
purpose,  was  a  general  appearance.  The  mo- 


tion asks  for  an  order  that  could  only  be 
made  upon  the  assumption  that  tbe  court 
had  Jurisdiction  of  tbe  suit.  Belknap  v. 
Charlton,  26  Or.  41,  34  Pac.  758 ;  Multnomah 
Lumber  Company  v.  Weston  Basket  Com- 
pany, 54  Or.  22,  26,  99  Pac.  1046,  102  Pac.  1. 
Therefore,  whether  the  court  of  Clackamas 
county  obtained  Jurisdiction  or  not  of  the 
suit  or  the  defendant,  by  the  filing  of  the 
complaint  and  service  of  summous  in  Mult- 
nomah county,  It  did  acquire  Jurisdiction  by 
the  general  appearance  of  defendant  on  Au- 
gust 6,  1907. 

[2]  On  September  12,  1907.  defendant  filed 
a  motion,  asking  to  have  the  order  of  July 
13,  1907,  for  the  payment  of  alimony,  va- 
cated and  set  aside,  on  the  ground  that 
plaintiff  and  defendant  hare  settled  their 
differences.  This  was  also  a  general  ap- 
pearance by  defendant  No  disposition  was 
made  of  this  motion.  On  February  18,  1908, 
defendant  filed  a  motion  to  dismiss  tbe  suit, 
for  the  reason  that  plaintiff  had  condoned 
the  cause  for  divorce  on  September  1,  1907, 
and  tlmt  thereafter  plaintiff  bad  resumed  her 
marital  relations  with  defendant.  This  mo- 
tion was  based  upon  two  affidavits,  one  by  de- 
fendant and  the  other  by  plaintiff,  in  which 
it  is  stated  that  plaintiff  had  voluntarily  re- 
turned to  tbe  home  of  defendant,  and  had 
condoned  his  past  offenses,  and  had  resumed 
marital  relations  with  him;  and  plaintiff 
asks  to  have  the  suit  dismissed.  This  was 
also  a  general  ap[)earance.  The  motion  re- 
mains undisposed  of.  On  June  29,  1909,  om 
motion  of  plaintiff's  attorney.  Judgment  of 
default  was  rendered  against  defendant  and 
thereafter,  on  July  1st  a.  decree  was  render- 
ed, dissolving  the  marriage  relations  exist- 
ing between  plaintiff  and  defendant,  and  a 
Judgment  against  defendant  for  $290  ali- 
mony, and  (20  per  month  as  maintenance, 
and  (22  for  costs.  Again,  on  August  17, 
1909,  defendant  filed  a  motion  In  the  case, 
asking  to  have  the  decree  vacated,  for  the 
reason  that  the  court  had  no  Jurisdiction  t* 
render  the  same;  and  that,  on  September 
1,  1907,  plaintiff  condoned  the  acts  of  de- 
fendant^ set  forth  as  the  cause  of  suit  long 
tKfore  the  date  of  the  decree,  which  motloa 
was  denied  on  October  11, 1909. 

[$,  4]  It  appears  that  plaintiff  and  defend- 
ant bad  settled  their  differences,  which  were 
the  subject  of  this  suit  prior  to  September 
1,  1907,  and  were  living  and  cohabiting  to- 
gether thereafter.  There  can  be  no  ques- 
tion but  that  the  persons  themselves  to  a 
suit  may  settle  the  subject  of  the  litigation, 
and  they  having  done  so  in  this  case,  and 
that  fact  having  been  brought  to  tbe  knowl- 
edge of  the  court  it  could  not  proceed  fur- 
ther with  the  suit  The  law  regards  the 
marriage  relations  with  peculiar  favor.  The 
public  has  an  interest  in  a  divorce  suit,  and 
the  courts  should  administer  their  Jurisdic- 
tion of  that  subject  In  view  of  tlie  public 
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good,  aB  veil  am  private  rlgbts.  Adams  t. 
Adams,  12  Or.  17%  6  Paa  677,  Even  where 
tbe  defaidant  expressly  or  Impliedly  admits 
the  misconduct  or  i&akes  default.  It  is  not 
sufficient  to  authorize  a  decree  of  divorce, 
without  proper  proof  of  the  facts.  14  Cyc. 
702. 

In  Hill  T.  Bill,  24  Or.  410,  38  Pac.  609,  Mr. 
Justice  Bean  says:  "The  accusation  of  adul- 
tery, so  far  as  this  teatimony  discloses,  If 
made  at  all,  may  have  been  made  at  any 
time  during  the  married  life  of  the  parties, 
and  have  been  fully  condoned  by  subsequent 
cohabitation,  and  If  tbis  be  so  the  plalntltT 
is  not  entltied  to  a  decree  of  divorce,  al- 
though the  defendant  has  not  pleaded  tbe 
condonation." 

In  Wbeeier  t.  W3ieeler,  18  Or.  262,  24  Pac. 
901,  Mr.  Justice  Lord  says:  "It  is  our  duty 
to  remember  that  the  contract  of  marriage, 
unlike  other  contracts,  the  state  is  special- 
ly interested  In  preserving  unbroken,  and 
that  the  contracting  parties  cannot  annul  it, 
nor  tbe  court,  except  for  tbe  causes  specified 
In  the  statute,  and  only  then  when  satisfac- 
tory evidence  that  such  cause  or  causes 
exist." 

[5,  fi]  If  tbe  facts  alleged  Tor  grounds  of 
divorce  are  condoned  after  tbe  commencement 
of  tbe  suit,  or  before,  and  revived  after,  tbe 
suit  must  fall.  A  repetition  of  tbe  same  or 
similar  acts  after  condonation,  and  after 
a  suit  is  commenced,  will  not  have  the  ef- 
fect to  reinstate  the  cause  of  suit.  But,  if 
tbe  subsequent  conduct  which  will  revive  tbe 
condoned  acts  are  of  the  same  general  char- 
acter that  would  have  supported  the  suit 
originally,  although  insuffldent  standing 
alone  to  Justify  a  decree,  tbey  would  be 
strengthened  and  aggravated  by  proof  of 
tbe  condoned  acts.  See  Atteberry  t.  Atte- 
berry,  8  Or.  224,  where  it  is  said  that  an 
assault,  committed  after  tbe  commencement 
of  tbe  suit,  cannot  be  considered  as  one  of 
the  grounds  for  the  divorce.  Therefore, 
even  if  there  was  a  repetition  of  the  acts 
condoned,  wblcb  is  not  disclosed  by  tbe  rec- 
ord, tbe  cause  of  suit  was  not  revived,  en- 
titling plaintiff  to  a  decree  therein,  but  the 
new  acts  of  cruelty  must  be  tbe  basis  of  a 
new  suit.  Hence  it  appears  from  the  record 
that  the  court  had  no  authority  to  enter  the 
decree  or  proceed  with  the  suit,  after  It  bad 
appeared  therein  that  tbe  ground  for  divorce 
had  been  condoned,  and  the  parties  bad  re- 
sumed their  marital  relations;  and  the  de- 
cree is  void. 

By  section  510,  L.  O.  L.,  It  is  a  defense  to 
the  suit  If  "the  act  has  been  expressly  for- 
given, or  impliedly  so,  by  the  voluntary  co- 
habitation of  tbe  parties  after  knowledge 
thereor* ;  and  by  section  1020  it  is  made  the 
duty  of  the  district  attorney  to  defend  di- 
vorce suits,  so  far  as  is  nece^ssary  to  pre- 
vent fraud  or  collusion,  showing  that  the 


decree  should  only  be  granted  la  cases  ino- 
vlded  for  by  the  statute.  Earle  v.  Barle, 
43  Or.  294.  72  Pac  976.  The  decree  beiz«  un- 
authorized, it  was  the  duty  of  tbe  court  to 
set  It  aside  when  its  attention  was  called  to 
It  by  the  motion  of  August  17,  1909. 

In  Hoover  v.  Hoover,  39  Or.  at  page  400; 
65  Pac.  at  page  797,  It  la  said:  "ordinarily, 
there  is  no  appeal  from  a  judgment  or  decree 
given  for  want  of  an  answer;  relief  there- 
from must  be  sought  hy  an  appllcaUon  to  tbe 
trial  court,  and  from  the  order  touching  the 
application  an  appeal  will  Ue."  A  similar 
point  was  raised  In  Huffman  v.  HulAnan,  47 
Or.  at  page  618,  86  Pac.  at  page  595  (114  Am. 
St  Kep.  043),  in  relation  to  which  Mr.  Jus- 
tice Moore  says:  "The  remaining  question 
is  whether  or  not  the  court  erred  In  refusing 
to  vacate  a  part  of  the  decree  so  assailed. 
*  *  *  Superior  courts  possess  ample  pow- 
er at  all  times  to  vacate  void  Judgments, 
decrees,  and  ordera,  and  it  is  incumbent  up- 
on them  to  purge  their  records  of  tbe  enti-les 
of  such  nullities  when  their  attention  Is 
called  thereto."  And  the  order  denying  a 
motion  to  vacate  tbe  decree  was  reversed. 
To  the  same  effect,  see  Ladd  v.  Mason,  10  Or. 
308;  White  v.  Ladd,  41  Or.  330.  68  Pac. 
739,  93  Am.  St.  Rep.  732 ;  Multnomah  Coun- 
ty V.  Portland  Grat&er  Co.,  49  Or.  851.  90 
Pac.  166. 

[7-f]  However,  neither  plaintiff  nor  de- 
fendant were  entitled  to  have  the  suit  dis- 
missed. The  parties  cannot  settle  a  suit  and 
have  It  dismissed  to  the  prejudice  of  third 
persons.  Tbe  statute  entitles  tbe  wife  to  sn 
opportunity  to  present  her  case  In  a  divorce 
suit,  and  if  she  Is  without  means  the  court 
will  require  the  husband  to  furnish  it,  if  he 
Is  able.  Tbe  court  made  an  order  for  tbe 
advancement  of  alimony  and  for  tbe  support 
of  the  wife  by  the  hnstond,  pending  the  suit. 
So  far  as  tbe  order  was  for  tbe  support  of 
tbe  wife  or  any  costs  she  may  have  advanc- 
ed, tbey  are  included  in  the  settlement, 
and  the  wife  has  no  remedy  therefor.  Nor 
has  the  attorney  any  interest  therein.  But 
if  part  of  tbe  order  was  intended  as  suit 
money,  under  subdivision  1  of  section  512,  L. 
O.  L.,  and  the  plaintiff  has  not  paid  either  the 
court  costs  or  attorney's  fee,  the  court  can 
render  such  Judgment  or  order  in  the  case 
as  may  be  necessary  to  enforce  so  much  of 
the  order  for  suit  money  as  may  be  reason- 
able and  proper;  considering  tbe  circum- 
stances of  tbe  case.  See  Falconio  v.  Larsen, 
31  Or.  148,  48  Pac.  703,  37  L.  R.  A.  254. 

Therefore  tbe  decree  of  divorce  will  be 
reversed,  and  the  cause  remanded  to  tbe 
court  below  for  such  other  proceedings  as 
may  be  proper,  not  inconsistent  with  this 
opinion.  The  costs  of  this  appeal  will  be  al* 
lowed  to  the  defendsnt  out  of  any  sum 
finally  adjudged  against  lilm  In  this  proceed- 
ing. 
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WATTLES  T.  BAKEB  COUNTY. 
(Supreme  Couit  of  Oregon.  July  IS,  1911.) 
L  Watus  awd  Watbb  Coubsbb  (|  227*)— 

iBUOATION  DiBTBICTB— OffFICEHS— POWKB  OF 

Boabd  or  ConTROL— "Detbbuined  Riquts." 
Sess.  LawB  1808.  o,  819.  S  4.  relating  to 
tbe  duties  of  the  Board  of  ControL  consieting 
of  two  dlTiaion  Raperintendents  and  the  state 
ensineer,  provides  that  the  division  aui>eriQ- 
teodent  shall  have  control  over  the  water  mas- 
ters of  tbe  several  districts  within  bis  divi- 
sion, and  may  make  regulations  for  fair  distri- 
bution of  water  in  accordance  with  tbe  "deter- 
■oined  rights"  as  may  be  ne«ded.  Section  11 
provides  that  on  petition  to  the  Board  of  Con- 
trol by  water  users,  requesting  determination  of 
the  relative  rights,  the  board  may  "nmke  a  de- 
termination" of  the  rights,  fixing  a  time  for  the 
taking  of  testimony,  eta  Section  24  nrovldes 
tbat,  after  compilation  of  said  data  ana  tbe  fil- 
ing of  the  evideoce,  the  board  shall  cause  to  be 
entered  of  record  an  order  "determining  and 
atablisbing"  the  several  rights.  Section  27 
makes  it  the  do^  of  the  circuit  court  to  trans- 
mit a  copy  of  the  decree  to  the  secretary  of  the 
Board  of  Control  Section  88  gives  to  the  wa- 
ter master  aathority  to  regulate  distribution  of 
water  amonj^  various  users,  "where  rights  hsve 
been  determined,  in  accoraance  with  existing 
decrees."  HM^  that  the  references  to  "detei^ 
niiwd  rights"  were  only  to  Boeli  as  were  deter^ 
mined  porsnant  to  said  act,  and  the  Board  of 
Control  did  not  have  juriedlction  to  supervise 
tlie  distribution  of  Irrigation  water  taken  from 
a  stream  befm  the  ri^ta  and  priorities  of  the 
parties  bad  been  determined  un<ier  said  act,  and 
the  water  master  was  nut  entitled  to  compensa- 
tion for  acting  in  such  anautborized  distribution. 

ltd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  GenL  IMg.  |  318;  Dec  Dig.  i 

2.  Watebs  akd  Watir  CouBua  Q  SSn^y—ln- 

KIQATIOir  DiSIXICIB— GOHPXNBATIOEr  OT  Or- 

FICEbS. 

Y^liere  a  water  master  performs  work  at 
tile  direction  of  the  division  superintendent,  as 
pTorided  in  Sess.  Lews  1909,  p.  S31,  {  42,  he  is 
not  required  to  attach  a  copy  of  tbe  order  of 
his  superior  officer  to  his  bill  for  services,  as  is 
reqalred  whoi  the  demand  Is  made  by  water 
aseiB. 

[Kd.  Note-r-For  otiier  case&  see  Waters  and 
Water  Coara..s,  Gent.  Dig.  I  8^8;  Dec  Dig.  1 
227.«1 

8.  Wateu  and  Wateb  Cointass  (S  227*)— Ib- 

UOATIOH  DiSTBICia— COUPKHBATIOH  Or  OT^ 

nCXBB.  . 
Allegations  that  plaintiff  wrote  sundry  let- 
ters and  consulted  with  sundry  water  users  of 
his  district  on  official  business  connected  with 
the  office  of  water  master,  and  thereby  con- 
ramed  one  day  of  bis  time,  and  that  hfa  claim 
of  ^  therefor  was  rejected  by  the  county  court, 
■tated  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
VVater  Courses,  CeoL  Dig.  |  318:  Dec.  Dig.  £ 
227.*] 

Appeal  from  Circuit  Court,  Baker  County ; 
Willltfm  Smith,  Judge. 

Action  by  N.  G.  Wattles  against  Baker 
County.  From  a  judgment  for  defendant, 
plalntifl  appeals.  Afltaued  In  part  and  »• 
nrsed  in  part 

PlatntUC  l0  water  master  of  district  No.  3 
dlTlslon  No.  2  of  Oregon.  Tbe  district  em- 
brares  the  whole  of  Baker  connty. 
The  flrst  cause  of  action.  In  substance,  Is 


as  follows:  On  July  16,  1900,  the  Joint  own- 
ers of  tbe  Newt  Young  dltdi,  wbltA  is  situat- 
ed in  Eagle  Vall^,  In  district  No.  2,  tbereto- 
fore  bavlng  established  their  respective  rights 
in  sufAi  ditch  mutual  agrennent,  being  un- 
able to  agree  as  to  the  division  and  distribu- 
tion of  tbe  water  received  through  the  ditch 
as  between  themselves,  one  of  tbe  Joint  own- 
ers made  appllcatlon  by  a  written  notice  to 
plaintiff,  as  water  mastw.  Tbe  notice  gave 
the  names  of  the  Joint  owners  of  tbe  dlt<A 
and  tbe  proportional  interest  of  each  therein, 
and  stated  tbat  tb^  were  unable  to  agree  as 
to  the  division  and  distribution  of  the  water 
received  through  the  dltcfa,  and  requested 
plaintlfl,  as  water  master,  to  take  charge  of 
the  dttdi  and  tbe  division  and  distribution 
of  Its  water.  At  that  time  plaintiff  was  un- 
able to  perform  all  of  tbe  dudes  required  ot 
the  water  master  of  tbe  district,  but  was 
compelled  to  and  did  appoint  assistant  water 
masters  to  perform  those  dutlee  wbicb  be 
personally  was  unable  to  perform.  Tbe  cropa 
situated  near  tbe  lower  aid  at  tbe  dltcfa  woe 
suffering  for  want  of  water  for  their  irriga- 
tion, but  tlie  joint  owners  were  unable  to  se- 
cure any  water  through  the  dltcb  for  that 
purpose^  because  of  the  interference  and  di- 
version of  tbe  water  therefrom  by  tbidr  go* 
owners,  who  were  located  at  tbe  bead  of  tbe 
ditch.  Pursuant  to  such  notice  and  by  the 
authority  and  direction  of  the  superintendent 
of  water  division  No.  2  of  the  state,  plaintiff 
as  such  water  master,  proceeded  to  take 
charge  of  the  df  tob,  and  to  select  and  appoint 
an  assistant  water  nmstw  to  divide  and  dis- 
tribute personally  tbe  water  flowing 'through 
the  ditch.  In  selecting  and  appointing  such 
asBlstent,  It  was  necessary  for  plaintiff  to 
journey  to  Eagle  Vall^,  a  distance  of  50 
miles  from  Baker  City,  bis  residence,  to  go 
ovOT  the  ditch  with  the  assistant,  and  to 
pobit  out  and  Instruct  blm  as  to  bis  duties 
In  connection  therewith.  The  trip  to  Eagle 
Vall^  and  the  duties  performed  while  there 
by  plalntlffi  as  Water  master,  consumed  and 
occupied  Ave  days,  to  wit,  from  July  16  to 
20,  1800,  Inchsslve.  Plataitlfrs  onnpensa- 
tion  as  water  master  Is  |6  per  day.  as  pnn 
vlded  by  statute.  Prior  to  the  commence 
ment  of  tbe  actl<m,  be  presented  to  the  coun- 
ty court  a  verified  account  of  bis  services, 
an>roved  by  F.  M.  Saztm,  water  division 
superintendent,  but  paymoit  was  rtfused. 

For  a  second  cause  of  action.  It  is  alleged 
that,  on  Auguat  28,  1900^  upon  the  written 
request  of  Thomas  wblted,  a  water  uaer  of 
Upper  Burnt  river.  In  Baker  county,  F.  M. 
Saxton,  superintmdoit  of  water  division  No. 
2  of  tbe  state,  Erected  plaintiff,  as  water 
mastw  of  su(A  district,  to  take  charge  of 
tbe  distribution  of  tbe  water  of  such  stream, 
and  to  divide  and  distribute  the  same  in 
acoor&mce  with  tbe  terms  of  the  decree  of 
tbe  circuit  court  of  tbe  state  for  Baker 
county  In  that  suit  In  which  Tbomas  Wblted 
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et  aL  were  idalntlflb  and  Sam  GaTln  et  al. 
were  defendantB. 

It  la  further  alleged  that,  at  the  date  of 
the  request,  i^tnttff  waa  anable  to  perform 
all  the  dutiea  of  water  master  of  Bach  dis- 
trict; that  the  crops  of  Whlted  were  suffer- 
ing for  want  of  water  to  irrigate  them,  by 
reason  of  the  unlawful  dl-msion  there<tf  by 
the  other  parties  to  the  decree,  and  that 
he  therefore  appointed  W.  B.  lAwson  as- 
sistant water  master,  and  that  he  qnallfled 
and  performed  the  duties  of  assistant -water 
master  for  10  days;  that  tbe  agreed  com- 
pmaatlon  of  Lawson  was  $4  per  d^;  that 
a  proper^  verified  account  for  these  services 
was  rejected  by  the  county  court,  and  that 
the  claim  has  bem  signed  to  plaintiff. 

In  the  third  cause  of  action,  plaintiff  al- 
leges that  he  wrote  anndry  letters  and  con- 
sulted with  sundry  water  users  of  his  dis- 
trict upon  offldal  business  connected  with 
the  office  of  water  master,  and  thereby  con- 
sumed one  day  of  bis  time,  and  that  his 
claim  of  IB  therefor  was  rejected  lay  the 
county  court 

Judgmmt  was  given  against  plaintiff  on 
demurrer,  and  be  appeals. 

F.  M.  SaxtoD  (A.  M.  Crawford,  Atty.  Gen., 
and  Saxton  &  Godwin,  on  the  brief)*  for 
appellant.    W.  S.  Levens,  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  Plaintiff  Is  the  first  water  master 
appointed  under  the  Water  .Code  of  1909, 
and,  while  the  amount  Involved  in  this  action 
Is  small,  yet,  in  view  of  the  future  opera- 
tions of  the  Board  of  Control,  In  relation  to 
the  supervision  of  Irrigation  In  this  state, 
the  questions  arising  upon  this  appeal  are 
Important 

The  first  question  arising  may  be  briefly 
stated  as  follows :  Has  the  Board  of  Control 
any  jurisdiction  to  supervise  the  distribution 
of  the  Irrigation  water  taken  from  a  stream 
before  the  rights  and  priorities  of  the  par- 
ties have  been  determined,  as  provided  by 
chapter  216,  Session  Laws  of  1909?  The 
Board  of  Control  consists  of  two  division 
superintendents  and  the  state  engineer.  Sec- 
tion 4  of  the  act  cited  Is  as  follows:  "Said 
division  superlntoidait  shall  have  general 
control  over  the  water  masters  of  the  several 
districts  within  bis  division.  He  shall  ex- 
ecute the  laws  relative  to  the  distribution 
of  water,  and  perform  such  other  functions 
as  may  be  assigned  to  btm.  He  sball  have 
authority  to  make  such  reasonable  regula- 
tions to  secure  the  equal  and  fair  distribu- 
tion of  water  in  accordance  with  the  deter- 
mined Hghta  09  mav  he  needed  in  Ms  dM- 
Hion.  Such  regulations  shall  not  be  incon- 
sistent with  the  laws  of  the  state."  The 
extent  of  the  jurisdiction  of  the  Board  of 
Control  or  dlvlskm  superintendents  depends 
upon  the  construction  to  be  given  to  the 
words  "determined  rights"  used  in  the  above 
section.  In  our  opinion,  this  interpretation 
is  to  be  found  in  sections  11  and  24  of  the 


ctaaptOT  dted.  Section  11  Is  as  followa:  "Dp- 
on  a  petition  to  the  Board  of  Control,  signed 
by  one  or  more  water  users  upon  any  stream 
requesting  the  determUtation  of  fk«  rcJolire 
riffhU  of  the  various  dalmants  to  the  waters 
of  that  stream,  ft  shall  be  the  duty  of  the 
Board  of  Control,  If,  upcm  InvesUgatlon,  Qiey 
find  the  facts  and  conditions  are  sncb  aa  to 
jnstl^t  to  make  a  determlnaMo*  of  tlie  said 
rights,  fixing  a  time  for  be^nnlng  the  taking 
of  testimony  and  the  making  of  siudi  exam- 
ination as  will  oiable  them  to  determine  the 
rights  of  the  various  daimanta.  In  case 
suit  Is  brought  la  the  drcoit  court  for  the 
determination  of  rights  to  the  use  of  water, 
the  case  may,  in  the  dlwretlon  of  the  court, 
be  transferred  to  the  Board  of  Control  for 
determination  as  in  this  act  provl^ted." 

Section  24  provides  that  "as  soon  as  prac- 
ticable after  the  compilation  of  said  data, 
and  the  filing  of  said  evidence  it  shall  be  the 
duty  of  the  Board  of  Control  to  make,  and 
cause  to  be  entered  of  record  in  Its  ofBc^  an 
order  determining  and  eetaKiahing  the  sever- 
al ri^ts  to  the  waters  of  said  stream."  This 
determination  la  then  to  be  entered  In  the 
records  of  the  board,  and  is  In  fall  force  and 
effect  from  the  date  of  such  entry,  unless 
a  stay  bond  is  filed,  as  provided  in  the  act 
A  copy  of  the  order,  together  wltti  the  evi- 
dence, Is  filed  in  the  circuit  court,  and  a 
time  Is  fixed  by  the  drcuit  judge  for  the 
hearing  of  such  determination;  and.  If  no 
exceptions  to  the  determination  are  filed 
within  tlie  time  set  for  a  hearing,  tbe  court 
enters  a  decree  affirming  the  determination. 

By  the  proviBi<ms  of  section  27,  It  la  made 
the  duty  of  the  eletk  of  the  circuit  court 
to  transmit  a  certified  copy  of  the  decree  to 
the  secretary  of  Oie  Board  of  Control,  and 
when  tbe  same  is  recorded  the  state  engineer, 
who  is  ex  officio  president  of  the  board*  Is 
required  to  Issue  instmctlona  to  the  Super- 
intendents of  water  divisions  in  compliance 
with  tbe  decree  and  in  execution  thereof. 
Section  86  is  as  fbllows:  *'The  Board  of 
ODutrol  shall  divide  eadi  water  division 
Into  water  ^bstricts,  and  aald  watw  districts 
to  be  so  constituted  as  to  secure  the  best  pro- 
tection to  the  claimants  for  watw  and  the 
most  economical  supervision  on  tbe  part  of 
fbe  state;  said  water  districts  sball  not  be 
created  until  a  necessl^  therefor  dutll  arise, 
but  shall  be  created  from  time  to  time  as 
Oie  dainm  thereof  from  the  streams  of  the 
state  ehtai  be  d^ermined.*'  The  succeeding 
section  provides  for  the  appointment  of 
a  water  master,  and  amoiv  his  othw  dntlCi^ 
as  defined  In  section  88,  he  Is  glvoi  autbori^ 
"to  r^ulate  tiie  distribution  of  water  amonp 
the  various  users  undw  any  partnership 
ditch  or  reservoir,  where  r^htt  hdve  been 
determined,  in  wsoordmoe  mtth  eatatimg  de- 
crees." Section  68  provides  that;  when  two 
or  more  persons  are  joint  owners  la  an  nn- 
Incorporated  ditch,  and  are  unable  to  acree 
as  to  the  distribution  of  the  watw  from  tint 
same,  they,  or  either  of  them,  maj  aivly  to 
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fbe  witw  master  to  take  charge  tot  the 
purpose  of  distributing  the  water;  that  he 
mar  do  so  for  the  purpose  of  dtrldlng 
tiie  water  In  accordance  with  "established 
rights";  and  that  the  users  shall  pay  the 
expense  of  such  services  in  accordance  with 
Qie  established  rights  of  the  parties. 

[1]  Taking  all  these  provisions  tt^^er, 
ve  are  of  the  opinion  that  the  words  "es* 
tatdtflhed  rl^tB,"  **determlBed  r^ts,"  and 
"listing  decrees,"  used  In  the  act,  refler 
only  to  such  rights  as  are  determined  and 
established  the  action  of  the  Board  of 
CoDtrol,  pursuant  to  the  act  of  1009,  and  to 
decrees  made  under  the  provisions  of  the 
same  act;  and  that  for  that  reason  the  water 
master  had  no  mthorlty  to  act  In  the  mat- 
ters set  forth  in  the  conu>laInt  The  Intent 
of  the  act  seems  to  be  to  place  the  control 
of  IrrU^tlng  water  under  the  Jurisdiction  of 
tbe  Board  of  Cmtrol  as  rapidly  as  rights 
are  determined  by  It,  and  become  a  matter 
of  record  In  Its  office^  When  the  board  con- 
venes to  determine  such  rights,  prior  decrees, 
made  independent  of  action  by  the  board,  are 
conclusive  upon  It  as  between  the  parties  to 
sodi  decrees,  and  thereafter  the  rights  es- 
tablished thereby  may  be  enforced  by  the 
water  master,  the  same  as  though  they  had 
bem  originally  determined  by  the  board. 
But.  In  the  absence  of  sneh  determination  In 
accordance  with  the  Water  Code,  such  rights 
must  be  enforced  by  the  court  making  the 
decree. 

[21  Where  the  water  master  performs  work 
at  the  direction  of  the  division  superintend- 
ent as  provided  In  section  42.  he  Is  not  re- 
quired to  attach  a  copy  of  the  order  of  his 
superior  officer  to  his  bill  for  services,  aa  is 
required  when  the  demand  is  made  by  water 
users. 

[3]  The  third  cause  of  action  stated  is  suf- 
ficient and  the  demurrer  should  have  been 
oTerruled. 

The  judgment  of  the  circuit  court  Is  af- 
firmed as  to  the  first  and  second  causes  of 
action  and  revepped  as  to  the  third.  Appel- 
lant wUl  recover  his  costs  In  this  court 


DAKIN  V.  QUEEN  OITT  TTRB  INS.  00.  OF 
SIOUX  FALLS,  8.  D. 
(Snpreme  Court  of  Or^n.  July  18,  1911^ 

1  Evidence  (|  474*)  —  Opiwion  Evidsncb  — 
Mattebs  of  Opinion  ob  Facts. 
In  an  action  on  a  fire  Insurance  policy,  tes- 
timony that  the  witness  examined  a  stock  of 
dngi  and  «ntlniated  Ite  value  was  not  compe- 
tent to  establish  ita  value,  where  It  did  not  ap- 
pear that  he  had  any  spedal  knowledge  as  to 
dniKB. 

[Ed.  Note. — For  other  cases,  gee  Evidence, 
Cent  Dig.  IS  2198-2219;  Dec.  Dig.  |  474.*] 

2.  Afpul  and  Ebbob  (I  lOSO*)— Habmubs 
IksoB— ADHission  or  Bvidbncb. 
Where  incompetent  evidfoce  as  to  the  vsl- 
nttioa  of  a  stock  of  drags  before  insurance  was 
idmitted,  in  an  action  on  the  policy,  but  such 


valuation  had  little  bearing  on  the  worth  of 
the  stock  when  destroyed,  the  adndssion  was  not 

prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enjr^^Cent  Dig.  H  4140-4160;   Dec  Dig.  1 

8.  BviDENCB  (I  474*)— Opinion  Evidence- 
Value. 

Persons  of  ordlaary  intelligence,  who  have 
seen  the  shelving,  counters,  showcases,  etc.,  of 
a  store,  are  competent  to  give  an  estimate  oi 
their  value. 

[Ed.  Note.— For  other  cans,  see  Ihidence, 
Gent.  Dig.  K  218&.2219;  Dec.  Dig.  {  474.*] 

4.  Insubakce  (I  489*>— Value  op  Pbopebtt 
Destboyed. 

The  value  of  insured  gooda  at  the  time  of 
their  destruction  Is  the  measure  of  indemnity 
(or  the  loss,  under  a  policy  stipulating  for  in- 
demnity to  the  extent  of  a  fixed  sum. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1274;  Dec.  Dig.  |  499.*] 

5.  Evidence  118*)— Belevarct— Value  or 
Pbopebtt. 

In  an  action  on  a  policy  of  fire  Insarance. 
evidence  that  a  safe  injured  by  the  fire  cost  (SOU 
about  three  years  before,  and  that  a  transporta- 
tion charge  of  (100  had  been  paid,  is  properly 

admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  259-206;  Dec.  Dig.  S  118.*] 

6.  Evidence  (|  357*)— Pbivatb  WsiTiHas— 
Letters— CoRBESPONDENCE. 

In  an  action  on  a  fire  policy,  letters  between 
attorneys  for  plaintiff  and  defendant,  relating 
to  the  contentions  of  the  respective  parties  for 
and  against  the  payment  of  loss,  are  inadmissi- 
ble, since  the  reasons  set  forth  therein  miRbt 
have  been  orally  argued  by  counsel,  and  the 
facts  to  which  the  letters  related  ooold  have 
been  shown  by  witnesses. 

[Ed.  Note.— For  other  cases,  see  Elvidenoe, 
Cent  Dig.  SI  1492-1497;  DecTDIg.  S  8S7.*] 

7.  Tbial  (I  96*)  —  Objection  to  Evidence  — 
Evidence  Inadmissible  in  Past. 

Where  a  motion  to  stril(^  out  went  to  the 
whole  of  au  exhibit,  consisting  of  two  sheets  nf 
paper,  one  of  which  was  admissible,  the  motion 
was  properly  denied. 

[Ed.  Note.~For  other  cases,  see  Trial,  Gent. 
Dig.  I  24S;  Dec  Dig.  S  96.*] 

8.  iNBUBAIfCE  (I  612*)— FOBVEITUBEB— LlBEB- 
AL  CONSTBUCTION. 

A  clause  in  a  policy  requiring  proof  of 
loss  within  a  certain  time,  to  entitle  the  insured 
to  maintain  an  action,  will  be  Ubeially  con- 
strued in  favor  of  the  insured. 

[Ed.  Note.— For  other  cases,  sse  Insurance, 
Cent  Dig.  H 1620-1628;  Dee.  Dig.  |  612.*] 

9.  iksubance  (i  539*)— fobpeittjbe  of  polict 
—Conditions  Subsequent. 

A  noncompliance  with  a  clanse  of  a  fire 
pt^icy,  providing  that  proofs  of  loss  should  be 
made  within  60  days,  and  that  no  action  on  the 
policy  should  be  sustainable  until  full  compli- 
ance with  such  requirements,  without  expre^ly 
declaring  that  the  policy  should  be  void  for  fail- 
ure to  submit  the  required  proo&  of  loss,  does 
not  render  the  policy  void,  but  requires  the  fur- 
nishing of  proofs  before  instituting  an  sction. 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  Sl  1328-1336;  Dec  Dig.  |  539.*] 

10.  INSUBANCE  (8  662*)— Action  on  Polict— 
Adkissibiutt  or  Evidence  —  Pboops  or 
Lobs. 

When  a  clause  of  a  policy  which  requires 
that  proofs  of  loss  shall  be  made  within  a  cer- 
tain time,  without  expressly  declaring  the  policy 
void  for  failure  to  make  proo&  as  required,  » 
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so  constraed  as  not  to  render  the  policy  void, 
evidence  ai  to  proofo  of  loea  made  to  the  iaeur- 
er's  general  agent  within  the  required  time,  the 
agent's  promiBe  to  send  insured  formal  proof  of 
loss,  and  that  the  agent's  failure  to  do  so  occa- 
sioned a  delay  in  malring  additional  proof,  ii  ad- 
miaaible. 

[Eld.  Note.— For  other  eaaes,  see  Inannnce, 
Cent.  Dig.  H  1687-1706;  Dee.  Dig.  |  602.*] 

11.  INSUBAJICX  (I  645*)— IBSUKS— MATTEB8  TO 
BE  PBOVBD. 

PlaiDtiffs  BTerment,  in  an  action  on  a  pol- 
icy of  insurance,  of  delay  in  offering  proofs  of 
loss,  and  the  statement  of  the  reason  therefor, 
constitute  matter  of  Inducement,  and  are  imma- 
terial, and  a  denial  thereof  does  not  raise  issues 
as  to  delay  and  the  reason  therefor;  and  hence 
an  instruction  excluding  such  issues  is  not  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Oeot.  Dig.  H  1632-1644;  Dec  Dig.  {  645.*] 

-Appeal  from  Circuit  Court,  Multnomah 
County;  William  K  Qatens,  Judge. 

Action  by  B.  H.  Dakin  against  the  Queen 
City  Fire  lusuranre  Company  of  Sfoux  Falls, 
Soutb  Dakota,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

This  la  an  action  to  recover  the  amount  of 
an  insurance  policy.  It  la  alleged  in  the 
complaint  in  effect  that  defendant  Is  a  corpo- 
ration, and  on  June  17,  1908,  In  considera- 
tion of  the  payment  of  the  required  premium, 
it  issued  to  plaintiff  a  policy  stipulating  to 
Indemnify  him  against  Injury  by  fire,  occur- 
Ting  within  a  year,  to  a  stock  of  drugs,  etc., 
and  to  the  store  and  fixtures  In  which  the 
medicines  were  kept  at  Mt.  Angel,  Or.,  to  the 
extent  of  $700  and  $500,  respectively;  that 
about  September  1,  1908,  the  insured  prop- 
erty was  wholly  destroyed  by  Are,  and  de- 
fendant was  invnedlately  notified  thereof, 
whereupon  Its  general  agent,  John  G.  Fox, 
came  to  adjust  the  loss,  and  plaintiff  fur- 
nished him  a  written  statement  of  the  prop- 
erty consumed,  as  nearly  as  he  could  from 
memory,  all  his  books  aud  papers  having 
been  destroyed,  and  such  agent  promised  to 
make  ont,  from  the  memoranda  submitted, 
formal  proof  of  loss  and  return  the  same  to 
plaintiff  for  signature  and  verification;  that 
Fox  failed  to  keep  such  promise,  but  plain- 
tiff relying  thereon  did  not  make  out  or  sign 
any  other  memorandum  of  loss  until  March, 
1909,  when  he  delivered  to  defendant  a  de- 
tailed, written  and  verified  statement  there- 
of, which  was  returned  to  blm,  whereupon 
he  prepared  and  submitted  amended  proof; 
that  plaintiff  bad  kept  and  performed  all 
the  conditions  of  the  policy  required  of  him, 
except  the  making  of  the  proof  of  loss  with- 
in 60  days  after  the  fire,  and  his  delay  in 
this  respect  was  caused  by  the  conduct  and 
promises  of  defendant ;  and  that  no  other  In- 
surance was  ever  placed  on  any  of  the  prop- 
erty, the  value  of  which  at  the  time  of  the 
fire  exceeded  91,200,  for  which  sum  Judg- 
ment was  demanded.  The  answer  admitted 
that  the  defendant  la  a  corporation;  that  it 


executed  the  policy  mentioned;  that  the  in- 
sured property  was  totally  destroyed  August 
30,  1908;  and  that  plaintiff  did  not  sign  or 
submit  any  proof  of  loss  until  March  29, 
1909,  when  the  memoranda  furnished  was 
returned  because  of  InsufBclency  and  another 
was  supplied  April  27tb  following,  which  was 
equally  defective.  The  other  averments  of 
the  complaint  are  denied  generally.  For  sep- 
arate defenses  certain  conditions  of  the  pol- 
icy were  set  forth  and  breaches  thereof  aver> 
red,  but  all  the  stipulations  are  abandoned, 
except  the  one  relating  to  the  proof  of  loss. 
The  reply  having  denied  the  allegations  of 
new  matter  in  the  answer,  the  cause  was 
tried,  resulting  in  a  Judgment  for  plaintiff  In 
the  sum  of  f 1,000,  and  defendant  appeals. 

W.  B.  Farrell,  for  appellant  H.  M.  Oak^ 
for  respondent 

MOOBB,  J.  (after  stating  the  facta  as 
above).  [1, 2]  It  Is  maintained  that  an  error 
was  committed  In  permitting  the  defoidantfs 
agent  who  solicited  the  inauranoe  to  testify, 
over  objection  and  exception,  respecting  the 
value  of  a  stock  of  drugs,  nwdiidnes,  etc, 
when  it  appeared  that  be  had  no  special 
knowledge  of  that  class  of  goods.  M.  J.  Van 
Valkenberg,  as  plalntUTs  witness,  testified 
that  before  the  policy  was  Issued  he,  as  de- 
fendant's agent  examined  the  goods  and  fix- 
tures involved  herein  and  estimated  tbelr 
values  at  fl,200  and  $1,000,  respectively.  It 
does  not  appear  that  this  agent  had  any  spe- 
cial knowledge  of  the  value  of  the  stock  of 
goods,  and  If  his  estimate  thereof  was  lim- 
ited to  the  value  at  the  time  of  the  fire  It 
is  [mssihle  that  the  error  In  permitting  him 
to  testify  in  relation  thereto  might  have  been 
prejudicial.  It  Is  fair  to  assume  that  the 
value  of  a  stock  of  goods  kept  for  sale  will 
constantly  fluctuate,  and  that  the  worth  will 
be  Increased  or  diminished  by  the  sale  and 
replenishing  of  the  merchandise.  Since  the 
Indemnity  for  the  loss  of  the  goods  by  fire 
was  placed  at  $700,  It  may  be  supposed  that  - 
the  agent  considered  the  merchandise  of  an. 
equal  or  a  greater  value  when  the  policy  was 
issued-  The  fact  that  Van  Valkenberg  saw 
the  drugs,  medicines,  etc,  contained  In  bot- 
tles, boxes,  and  packages  would  not  enable 
him  to  estimate  the  worth  of  that  class  of 
goods,  unless  he  had  some  special  knowledge 
in  relation  thereto.  A  person  who  bad 
never  heard  or  read  of  a  diamond  would  be  a 
very  poor  Judge  of  the  value  of  such  a  pre- 
cious gem  when  first  seen  by  him.  We  be- 
lieve that  Van  Valkenhecg  was  not  competent 
to  estimate  the  worth  of  the  drugs,  hot,  as 
the  value  whldi  he  placed  thereon  bad  but 
little  bearing  on  the  worth  of  the  stock  of 
goods  destroyed  by  fire,  the  error  was  not 
preJudldaL 

[3]  The  appraisement  made  by  sncb  agent 
of  the  flxtnres  which  were  burned  stands  on 
a  different  footing.   The  ahelvlns,  coonten. 
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ihowcases,  etc.,  were  not  sold.  They  were, 
however,  In  Bach  geiwntl  nw  that  persons  of 
ordinary  IntelUgoiice  wlio  bad  seen  them 
ought  to  be  able  to  give  a  fair  estimate  of 
tiielT  vorth.  BodEman  t.  Imblw  Lumber 
C!ompui7.  42  Or.  231,  70  Pac.  811.  If  an 
opinion  were  based  on  a  hrpothetlcal  qnes- 
Uon  as  to  tbe  valne  of  snch  goods,  Van  Val- 
kenberg*8  Judgment  might  not  have  been  suf- 
ficient, but  as  he  saw  the  fixtures  he  must 
have  had  smue  reasonable  conception  of  their 
worth.  In  any  erent,  bis  estimate,  In  our 
opinion.  Is  not  so  prejudicial  as  to  necessi- 
tate a  reversal  of  the  Judgment 

[4, 1]  The  plaintlfC  haVlng  been  permitted 
over  objection  and  exception,  to  testify  that 
a  safe  injured  by  tbe  Are  cost  fSOO  In  Chi- 
cago, in  1906,  and  that  he  paid  freight  charg- 
es thoeon  of  910(^  It  Is  maintained  that  an 
error  was  thereby  committed.  The  value  of 
Insured  goods  at  the  time  of  their  destruc- 
tion by  or  taijnry  from  flre  affords  tbe  meas- 
ure of  indemnity  for  tlw  loss.  A  flretffoof  or 
a  bur^r  proof  safe  Is  not  subject  to  deteri- 
oration by  ordinary  use,  as  are  many  articles 
of  menAandlse  In  a  store,  so  that  tbe 
cost  of  a  safe  may  furnish  Its  fair  value, 
unless  it  bas  been  supplanted  by  a  mqre  mod- 
ern or  superior  strong  bo^  or  its  price  less- 
med  by  competition.  The  defendant's  coun- 
sel had  an  opportoni^,  on  cross-examination 
of  plaintiff,  to  show  the  reasonable  worth  of 
file  safe  at  the  time  of  the  flre,  so  that  tn 
permitting  him  to  testify  as  to  tbe  cost  of 
and  transportation  charges  upon  the  safe  no 
error  was  committed. 

[e]  It  Is  contended  that  certain  correspond- 
ence between  plalntifrs  attorneys  and  de- 
foidant's  general  attorney  and  between  them 
and  John  O.  Fox,  its  general  agent,  should 
have  been  received  In  evidence,  and  that  in 
exdudlng  this  epistolary  Intercourse  errors 
were  committed.  The  letters  chiefly  relate 
to  ailments  adduced  by  tbe  respective  par- 
ties for  and  against  the  payment  of  the  loss 
produced  by  the  flre,  and  the  reasons  for  and 
^ect  of  not  making  proof  of  ^oss  within  tbe 
time  prescribed.  The  reasoning  thus  set 
forth  could  as  well  have  been  orally  made  by 
counsel  at  tbe  trial,  as  was  probably  done, 
and  any  statement  of  fact  contained  In  tbe 
letters  could  have  been  detailed  tiy  witnesses 
called  for  that  purpose^  The  letters,  In  our 
opinion,  were  inadmissible,  and  no  errors 
were  committed  in  refusing  to  receive  them. 

[7]  The  plaintiff  testified  that  soon  after 
the  flre  John  C.  Fox  visited  Ht  Angd  and 
conferred  with  him  regarding  the  loss;  that 
lists  of  the  furniture  burned  were  made  out 
by  each  and  compared,  to  see  that  they  were 
identical;  and  that  the  general  agent  took 
one  of  the  schedules,  while  the  witness  re- 
tained the  other.  There  was  then  received 
In  erldence,  over  objection  and  exc^xtlon, 
plalntUTs  Exhibit  B,  consisting  of  two  sheets 
of  paper,  on  the  flrst  of  which  was  written 
with  a  pei:  "Statement  of  the  fixtures  and 
the  amount  allowed  by  Mr.  Fox  while  hwe." 


Immedlatdy  below  appears  a  list  of  articles 
of  furniture  and  the  respective  values  there- 
of aggregating  $884.55.  At  the  foot  of  the 
page,  the  following  memorandum  appears: 
"Mr.  Fox  allowed  on  the  above  $442.27, 
claiming  that  they  would  only  be  worth  half 
on  account  of  being  used  and  secondhand  at 
the  time  of  the  Are."  The  second  sheet  l£f 
oitltled:  "Copy  of  list  of  fixtures  as  taken 
by  Mr.  Fox  and  price  allowed  by  him." 
Here  follows  a  duplicate  list  of  articles  of 
fnmltnre  and  tbe  value  thereof,  as  stated  on 
the  first  page. 

On  cross-examination  plaintiff's  attention 
was  called  to  Exhibit  B,  and  be  stated  up(m 
oath  that  such  lists  were  copied  by  him  In 
Ink  tiom  a  schedule  which  he  made  with  a 
lead  pencil,  and,  referring  to  tbe  sheet  of 
paper  which  contained  the  memorandum  of 
the  sum  allowed  by  the  general  agent,  de- 
fendant's'counsel  inquired:  "Tou  and  Fox  sat 
down  together,  now,  didn't  you?  A  Tes,  sir. 
Q.  And  yon  made  lead  pencil  copies  of  all 
these  things  here?  A.  Yes ;  I  copied  it  with 
Ink  afterwards.  Q.  And  after  Fox  went 
away  yon  copied  It  In  Inkl  A  Copied  mine, 
and  be  had  his  with  him.  I  think  maybe 
that  is  the  way  it  is."  Defendant's  counsel 
thereupon  moved  to  strike  out  the  exhibit,  on 
the  ground  that  it  contained  a  self-snvlng 
declaration.  Plaintiff's  counsel,  resisting  the 
motion,  Inquired  of  their  dl^t.  "Beferrlng 
to  the  second  page  of  Exhibit  B,  was  that 
made  out  at  the  same  time  that  the  flrst 
page  was?"  and  the  witness  replied,  "No, 
sir."  "Q.  When  was  that  made  out?  A 
This  Mras  made  out  at  the  time  Sir.  Fox  was 
down  there  at  Ht  Angel,  adjusting  the  mat 
ter.  Q.  In  bis  presence?  A.  Yes,  sir ;  right 
before  him.  Q.  And  that  Is  the  one  that  you 
kept?  A  Yes,  sir;  I  sent  the  top  page  to 
Mr.  Cake  {his  attorney]." 

Tbe  court  having  refused  to  strike  out  Ex- 
hibit B,  it  is  asserted  by  defendant's  counsel 
that  an  error  was  committed.  It  will  be  re- 
membered that  the  exhibit  consists  of  two 
sheets  of  paper,  the  flrst  of  which  had  been 
prepared  by  plaintiff  and  sent  to  his  attor- 
ney, and  was  Inadmissible;  but.  as  the  mo- 
tion to  strike  out  assailed  the  entire  piece 
of  evidence,  one  part  of  which  was  admis- 
sible, no  error  was  committed  in  denying  the 
request 

[|~-1Q]  It  is  contended  that  an  error  was 
committed  in  permitting  the  plaintiff,  over 
objection  and  exception,  to  testify,  in  sub- 
stance, that  pursuant  to  agreement  with  Mr. 
Fox,  he  sent  In  proper  time,  a  schedule  of 
the  goods  In  the  store  when  it  burned,  as 
near  as  be  could  recollect  a  copy  of  which 
list  was  received  in  evidence,  containing 
Items  respectively  valued,  amounting  to  |1,- 
830.90;  that  Fox  promised  upon  the  receipt 
of  such  Inventory  that  he  would  prepare  and 
send  to  the  witness  formal  inroof  of  loss,  but 
neither  he  nor  the  defendant  had  ever  com- 
plied therewith,  and  that  such  failure  occa- 
sioned the  delay  in  making  otber  proof, 
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wlifch  was  not  snbmltted  nntll  March,  1909. 

The  policy  Issued  to  plaintiff  contained  on 
the  face  thereof  a  clause  to  the  effect  that 
It  was  subject  to  all  the  stipulations  and 
conditions  printed  on  page  2  thereof;  "and 
no  officer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy,  ex- 
cept such  as,  by  the  terms  of  this  policy,  may 
be  the  subject  of  agreement  Indorsed  hereon 
or  added  hereto ;  and  as  to  such  provisions 
and  conditions,  no  officer,  agent  or  repre- 
sentative, shall  be  deemed  or  held  to  have 
waived  such  provision  or  condition,  unless 
such  waiver,  If  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached."  The  condi- 
tions referred  to  provided,  In  substance,  that 
the  policy  should  t>e  void  if  the  insured  con- 
cealed or  misrepresented  any  material  fact 
concerning  the  insurance;  or  if  he  then  had 
or  thereafter  procured  any  other  Insurance 
opon  the  property;  or,  upon  renewal  of 
the  policy,  if  the  hazard  were  Increased  with- 
out ifuowledge  of  the  company.  These  are 
the  only  express  stipulatious  whereby  the 
contract  of  Insurance  might  be  rendered  In-, 
effectual. 

The  following  clauses  are  printed  on  page 
2  of  the  policy:  "If  Are  occur,  the  Insured 
shall  give  immediate  notice  of  any  loss  there- 
by in  writing  to  this  company,  protect  the 
property  from  further  damage,  forthwith 
separate  the  damaged  and  undamaged  per- 
sonal property,  put  it  In  the  best  possible  or- 
der, make  a  complete  Inventory  of  the  same, 
stating  the  quantity  and  cost  of  each  article 
and  the  amount  claimed  thereon ;  and,  with- 
in sixty  days  after  the  fire,  unless  such  time 
is  extended  in  writing  by  this  company,  shall 
rend^  a  statemeut  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the 
Icnowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  fire;  the  interest 
of  the  Insured  and  of  all  others  In  the  prop- 
ert? ;  the  cash  value  of  each  Item  thereof 
and  the  amount  of  loss  thereon;  all  encum- 
brances (incumbrances)  thereon ;  all  other 
Insurance,  whether  valid  or  not,  covering  any 
of  said  property ;  and  a  copy  of  all  the  de- 
scriptions and  schedules  In  all  policies;  any 
changes  In  the  title,  use,  occupation,  location, 
possession  or  exposures  of  said  property  since 
the  Issuing  of  this  policy  ;  by  whom  and  for 
what  purpose  any  building  herein  described 
and  the  several  parts  thereof  were  occupied 
at  the  time  of  the  Are;  and  shall  furnish.  If 
required,  verified  plans  and  specifications  of 
any  building,  fixtures  or  machinery  destroy- 
«a  or  damaged;  and  shall  also.  If  required, 
furnish  a  certificate  of  the  magistrate  or  no- 
tary public  (not  Interested  In  the  claim  as  a 
creditor  or  otherwise  not  [nor]  related  to  the 
Insured)  living  nearest  the  place  of  fire,  stat- 
ing that  he  has  examined  the  circumstances 
and  Iwtleres  the  insured  has  honestly  sus- 


tained loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify.  The  in- 
sured, OS  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all 
that  remains  of  any  property  herein  de- 
scribed, and  submit  to  examination  under 
oath  by  any  person  named  b^  this  company, 
and  subscribe  the  same;  and,  as  often  as 
required,  shall  produce  for  examination,  all 
books  of  accounts  (account),  bills,  invoices 
and  other  vouchers,  or  certified  copies  there- 
of, if  originals  he  lost,  at  such  reasonable 
place  aa  may  be  designated  by  this  com- 
pany or  its  representative,  and  shall  permit 
extracts  and  copies  thereof  to  t>e  mada 
•  •  •  No  suit  or  action  on  this  policy,  for 
the  recovery  of  any  claim,  shall  be  sustain- 
able, In  any  court  of  law  or  equity,  until 
after  full  compliance  by  the  Insured  with 
all  the  foregoing  requirements,  nor  unless 
commenced  within  twelve  months  next  after 
the  fire." 

It  will  be  observed  that  while  some  provi- 
sions to  which  reference  has  been  made  de- 
clare that  tbe  policy  shall  become  void  upon 
certain  conditions,  the  failure  to  submit  proof 
of  loss  within  60  days  from  a  fire,  when  that 
limit  has  not  been  extended,  is  not  within 
the  specifications  enumerated.  It  is  a  maxim 
of  universal  application  that  forfeitures  are 
not  favored.  In  speaking  of  tlie  require- 
ment to  furnish  proof  of  loss  to  entitle  the 
insured  to  maintain  an  action  against  tlie 
company,  a  text-writer  says:  "But  the  provi- 
sions In  the  policy  in  this  respect,  as  in  oth- 
ers, are  to  t>e  liberally  construed  in  favor 
of  the  insured."  19  Cyc.  844.  To  the  same 
effect,  see  4  Joyce,  Ins.  {  3275.  The  editors 
of  the  American  and  English  Encyclopedia  of 
Law  (vol.  13  [2d  Ed.]  329),  in  discussing  tbe 
question  under  consideration,  aay:  "And  if 
no  forfeiture  Is  provided  for  in  case  of  fail- 
ure to  furnish  proofs,  forfeitures  being  stipu- 
lated in  case  of  breach  of  other  requirements, 
or  furnishing  tbe  proofs  In  the  specified  time 
Is  not  expressly  made  a  condition  preced- 
ent to  recovery,  the  great  majority  of  recent 
decisions  hold  tliat  the  effect  of  failure  to 
furnish  tbem  Is  merely  to  postpone  tbe  time 
of  payment  to  the  specified  time  after  they 
are  furnished." 

This  legal  principle  was  followed  In  Stinch- 
comb  v.  N.  -Y.  Lite  Ins.  Co.,  46  Or.  310,  80 
Pac.  213,  where,  in  construing  the  provisions 
of  a  life  insurance  policy.  It  was  determined 
that  noncompliance  with  the  stipulations  in 
respect  to  submitting  proofs  of  death  with- 
in the  time  specified,  where  no  penalty  was 
attached  for  a  failure  to  comply  therewith, 
did  not  render  the  policy  void,  but  required 
the  furnishing  of  the  proofs,  before  institut- 
ing an  action  on  tbe  contract  of  insurance. 
The  rule  adverted  to  having  been  thus  rec- 
ognized Is  coutrolUng  herein,  and  such  being 
the  case  no  errors  were  committed  in  allow- 
ing plaintiff  to  testify  respecting  the  cause 
of  tbe  delay  In  furnishing  proof  of  loss. 

ni]  An  exception  having  been  taken  to  a 
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part  of  the  general  ^tLtge,  It  Is  malntalued 
tbat  tbe  ooort  ened  in  instrnctlng  the  Jurr 
as  follows:  "There  is  only  ime  question  In 
this  case  tor  yoa  to  decide,  and  that  Is  the 
questlrai  of  valne  of  this  proper^  at  the  time 
of  the  fir&"  It  vUl  be  kept  In  mind  that 
the  complaint  aUeced  that  John  O.  Ff«  prom- 
ised to  make  onl;  from  memoranda  received, 
formal  proof  of  loss  and  send  the  same  to 
plaintiff,  and  tbat  tbe  failure  of  defendant's 
l^ieral  aguit  in  this  respect  necessitated  the 
dday  In  submitting  such  proof,  which  aver- 
ment  is  denied  generally  In  the  answer.  The 
complaint  does  not  allege  that  proof  of  loas 
was  waived  In  any  manner.  It  seems  to  be 
conceded  from  an  examination  of  plalnttft's 
primary  pleadli^C  that  a  compliance  with  tbe 
requirements  of  the  terms  of  the  policy  is 
essential  to  the  maintenance  of  this  action 
(Weldert  T.  State  Ins.  Co..  10  Or.  261.  24 
Fac.  242.  20  Am.  St  809),  for  It  Is  al- 
leged tbat  sucb  proof  was  made,  though  not 
within  the  time  limited  therefor.  It  might 
well  be  claimed  that  tbe  informal  proof  sub- 
mitted by  plaintiff  to  defendant's  general 
agmt  afforded  some  evldaice  of  the  loss,  but, 
however  this  may  be,  more  formal  manifesta- 
tion thereof  was  andertaken.  Tbe  averment 
of  the  delay  In  offering  proof  of  l(xa  and  tbe 
statement  of  the  reason  therefor  constitute  a 
narrative,  and  like  all  other  historical  mat- 
ters of  inducement  the  allegation  was  imma- 
terial, and  a  denial  thereof  did  not  raise  an 
issue  of  fact  for  trial.  Gardner  v.  McWil- 
Uams,  ^-Or.  14.  17,  60  Pac.  OlS;  Fleishman 
V.  Meyer,  46  Or.  267,  271,  80  Pac.  200;  Casto 
T.  Murray.  47  Or.  57.  68,  Si  Pac.  888,  883. 
No  error  was  committed  tat  thus  charging  the 
Jury. 

It  follows  from  these  considerations  that 
the  Juc^ment  should  be  affirmed*  and  it  Is  so 
ordered. 


WmiB  T.  PORTLAND  RY.,  I/TGHT  &  POW- 
ER CO. 

OSnpfeme  Court  of  Oregon.   Jnly  25.  1911.) 

1.  Cabsibbs  (I  321*)— Cabbiaob  of  Passen- 

OEBS— PbBSONAL  iNJOBIBS—InSTBUCnONS. 

Where  it  appeared  that  a  passenger  on  a  car 
was.  by  a  collision,  thrown  against  a  door,  tbe 
knob  Btriking  her  in  the  back  and  leaving  a 
black  and  bloe  spot  the  size  of  tbe  palm  of  tbe 
band,  it  was  erroneous  to  charge  that  there  was 
DO  evidence  of  an  external  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1326-1337;  Dec.  Dig.  1  821.*] 

2.  Damages  (S  185*)— Personal  Ikjubibs— 
pebuanenct  07  injubt— evidence. 

In  an  action  against  a  carrier  for  personal 
injnries,  evidence  held  to  warrant  a  Boding  that 
the  injnries  were  permanent. 

IDd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  503-606;  Dec.  Dig.  8  185.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  Mertle  C  Lewis  against  the 
Portland  Railway,  Light  &  Power  Company. 


From  a  Judgment  for  plaintiff,  dtfoidant  ap> 
peals.  Affirmed. 

This  .  Is  an  action  to  recover  for  personal 
injuries  received  In  a  street  railway  acci- 
dent 

Plaintiff  introduced  testimony  tending  to 
show  that  on  June  12,  1900,  she  entered  de- 
fendant's railway  car  as  a  passenger;  that 
all  tbe  seats  were  occupied  and  tbe  straps 
in  use;  and  that  she  took  a  standing  posi- 
tion near  tbe  front  end  of  tbe  car,  with  her 
back  to  the  front  door,  holding  the  hand  of 
a  }ady,  who  was  sitting  near,  to  steady  her- 
self. While  in  this  position,  the  car  collided 
with  a  car  In  front,  which  was  proceeding 
In  the  same  direction,  and  the  force  of  the 
Impact  was  such  as  to  cause  plaintiff  to  fall 
against  the  front  door.  Tbe  knob  of  the 
door  struck  her  In  the  small  of  the  back,  in- 
flicting the  Injuries  complained  of.  Tbe 
force  of  tbe  collision  was  not  sufficient  to 
break  or  Injure  tbe  cars,  but  there  Is  evi- 
dence tbat  persons  standing  In  tbe  aisle  were 
thrown  from  their  feet,  and  tbat  the  lady, 
whose  hand  plaintiff  was  holding,  was 
thrown  out  of  her  seat  to  tbe  floor.  Plain- 
tiff was  dazed  by  tbe  Injury  she  received, 
and  was  taken  to  a  drug  store  nearby,  where 
she  had  a  succession  of  nervous  tremors  or 
chills.  She  was  taken  to  tbe  bouse  of  a 
friend  and  sent  to  the  hospital  the  next 
morning.  There  was  a  black  and  blue  spot, 
approximately  the  size  of  tbe  palm  of  tbe 
hand,  upon  the  small  of  her  back.  She  com- 
plained of  severe  pains  In  ber  back  and  dif- 
ficulty of  urination.  She  remained  in  tbe 
hospital  for  a  week,  and  was  then  sent  home, 
where  she  was  In  bed  for  a  month.  Up  to 
the  time  of  the  trial  of  this  action,  five 
months  after  the  accident,  she  had  been 
practically  unable  to  perform  any  household 
labor.  She  testlfled  that  any  slight  Jar  or 
exertion  caused  very  severe  pains  in  tbe 
small  of  her  back;  that  there  was  a  constant 
soreness;  and  that  there  had  been  no  per- 
ceptible Improvement  for  several  months. 

The  physicians  called  by  her  declined  to 
express  an  opinion  as  to  tbe  extent  or  per- 
manency of  her  Injuries,  saying  that  in  such 
cases  a  doctor  was  compiled  to  rely,  to  a 
great  extent,  upon  the  statements  of  the  pa- 
tient, but  stated  that,  with  proper  treatment. 
It  was  at  least  probable  tbat  she  might  re- 
cover ner  usual  state  of  health  and  strength. 
It  was  shown  that  before  tbe  accident  plain- 
tiff had  always  enjoyed  good  health  and  was 
able  to  do  her  own  housework,  and  was  at 
least  ap  to  tbe  standard  of  the  average 
healthy  woman  In  strength  and  endurance; 
tbat  her  weight  before  the  accident  was 
122^  pounds,  and  at  the  time  of  the  trial 
was  302^  pounds. 

Defendant's  counsel  requested  the  court  to 
instruct  the  jury  that  there  was  no  evidence 
tending  to  shown  an  extmial  Injury,  and 
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tbat  tb^  would  not  be  vamnted  In  aSlow- 
tng  ber  any  compenntlon  for  alleged  ezt^ 
nal  biJnileiB.  wbicb  Instractlon  was  zefnaed. 
Defeadant  also  requested  tbe  court  to'  diarge 
the  Jury  tbat  there  was  no  evidence  tending 
to  show  tbat  plaintiff  was  permanently  in- 
jured, and  tbat  tbey  would  not  be  warranted 
In  finding  any  damages  on  tbat  account 
Tbla  Instruction  mta  also  refused,  jnalntlfl 
had  a  verdict  for  $3,S00»  and  defendant  ap- 
peals. 

W.  E.  Farrell  (WUber  A  Spencer  and  A. 
M.  Dibble,  on  the  brief),  for  appellant  Mil- 
ton W.  Smith,  h.  11.  Latooretter  on  the 
brief),  for  respondent 

McBRIDB,  J.  (after  stating  tbe  facts  as 
above).  [l,  Z]  Evidence  that  there  was  a 
black  and  blue  spot  on  plaintiff's  back  tbe 
size  of  the  palm  of  the  hand,  and  that  it 
resulted  from  the  colUdon,  Is  certainly  evi- 
dence of  an  external  Injury;  and  the  in- 
struction waB  properly  refused.  While  tbe 
evidence  as  to  tbe  probability  of  a  perma- 
nent injury  Is  conflicting  and  of  such  a  na- 
ture that  reasonable  persons  mia^t  differ  as 
to  Its  value  and  ^ect  we  are  of  the  opin- 
ion that  there  was  some  evidence  from 
wbicb  a  le^timate  Inference  of  probable 
permanent  Injury  could  have  been  inferred. 
The  fact  that  five  months  after  the  injury 
the  pain  In  plalntlfTe  back  still  continued 
without  sensible  abatement,  and  that  she 
was  still  unable  to  perform  her  household 
duties,  tbat  her  weight  continued  to  be  20 
pounds  less  than  normal,  and  her  nervous 
condition  was  unabated,  might  Justly  lead  a 
reasonable  man  to  conclude  that  the  conse- 
quences of  the  injury  would  continue  indefi- 
nitely. It  Is  true  tbat  physicians  and  ex- 
perts called  by  plaintiff  expressed  an  opin- 
ion tbat,  unAer  proper  treatment  she  might 
recover;  and  that  experts  called  by  the  de- 
fense expressed  an  opinion  that  she  bad 
never  received  any  serious  Injury.  Bnt  as 
was  stated  by  one  physician,  the  extent  of 
such  injuries  cannot  always  be  determined 
by  any  external  examination,  and  the  physi- 
cian must  depend,  to  a  great  extent  nptm 
the  stat^rat  of  conditions  as  detailed  by 
the  patient  It  follows  that,  if  tbe  physi- 
cian must  rely,  to  some  extent,  upon  sucb 
statement,  tbe  Jury,  if  they  believe  tbe  wit- 
ness, may  do  the  same. 

As  remarked  by  the  court  in  Macon  Rail- 
way Co.  V.  Streyer,  128  Ga.  279,  61  S.  B. 
342,  where  a  similar  questlcm  arose,  "Tbe 
evidence  as  to  the  permanence  of  tbe  plain- 
tiff's injuries  was  by  no  means  strong  or 
convincing,  but  we  cannot  say  tbat  it  was 
erroneous  for  tbe  trial  Judge  to  give  to  the 
Jury  instructions  on  tbe  subject  of  damages 
for  permanent  injuries.  It  was  in  evidence 
that  tbe  plaintiffs  injuries  were  received 
nearly  a  year  before  the  case  was  tried,  tbat 


she  had  snflered  conttnnonsly  since  that 
time,  and  tbat  her  suffering  bad  not  ceased 
or  abated.  We  know  of  no  law  which  con- 
fines tbe  Jni7  to  medical  expert  testimony 
in  ccmsidering  a  case  of  OiIb  kind,  nor  can 
we  concave  of  any  reason  wby  tb^  may 
not  draw  tta^  own  Inferences  as  to  tbe  per^ 
manence  of  an  injury  from  tbe  length  of 
time  and  tbe  sorlousness  with  wbldi  It  has 
eonttnned." 

Tbe  Judgment  <tf  tbe  drcnlt  coort  !■  af> 
firmed* 


PRESTDEJNT  AND  TRUSTBDS  OF  TUALA- 
TIN ACADEMY  &  PACIFIC  UNI- 
VERSITY V.  KBENE  et  aLf 

(Supreme  Court  of  Oregon.   July  S,  19110 

1.  Wills  (8  105*)— GxBXUHTr— IniimrT  or 

Bbnbficiabt. 

A  testamentary  gift  to  a  corporation  is  not 
defeated  by  any  mistake  in  naming  the  corpora- 
tion, if  it  can  be  identified  as  by  location  of  its 
building. 

gM.  Note.— For  other  cases,  see  Wills,  Cent 
.  S  243;  Dec  Dig.  {  105.*] 

2.  Wnxs  (i  105*)— BBnmciABnES— loKmiTr. 

A  devlae  to  toe  "Congregational  Seminary 
at  Forest  Grove  In  Washington  countr.  state  of 
Oregon,"  is  good  as  a  devise  to  the  '^President 
and  Trustees  of  Tualatin  Academy  and  Pacific 
University";  the  last-named  corporation  con- 
ducting a  Conp«^tionat  seminary  at  such 
place,  and  being  the  only  seminary  there. 

tBi.  Note.— For  other  cases,  see  Wills,  Cent 
S.  I  243;  Dee.  Dig.  f  lOfl^ 

3.  EVIDBNCa  ({  169*)— SBCONDABT  ^IDEItCE— 

Existence  of  Mobtoaqb. 

All  the  parties  to  a  mortgufc  except  me, 
being  dead,  the  best  evidence  of  Ita  execntion 
was  a  veiined  complaint,  a  decree,  etc.,  in  a  salt 
wherein  it  was  foreclosed. 

[Eld.  Note.— For  other  cases,  see  Eh-idence, 
Cent.  Dig.  SS  471.  474 ;  Dec.  Dig.  |  159.*] 

4.  SuBBOOATIOn  (S  IQ*)— PtmOHAra  AT  Fobe* 

CLOSUBB  Sale. 

The  remainderman  under  a  mortgasoT's 
ivill,  not  having  been  made  a  party  to  foreclos- 
nre,  which  proceeded  axainst  the  widow  on  the 
theory  she  owned  tbe  fee,  though  she  bad  a  life 
estate  onl;,  the  remainderman's  interest  was  not 
extinguished,  but  the  purchasers  and  their 
granteeB  became  subrogated  to  the  mortgagee's 
rights  against  the  remainderman,  including  tbe 
right  to  tender  of  the  amount  remaining  unpaid 
on  the  mortgage,  as  a  condition  upon  the  re* 
mainderman's  right  to  redeem. 

[Kd.  Note.— For  other  cases,  see  Snbrogatloa, 
Cent.  Dig.  U  41-43;  Dec.  Dig.  I  16.*! 

5.  MoBTOAGEs  (1 600*)— Costs  and  Fbe»-Ua- 

BILITT. 

One  redeeming  land  sold  under  mortgaga 

foreclosure  Is  not  chargeable  with  costs,  nttot- 
nefi  fees,  etc.,  if  he  was  not  a  party  to  the 
snit. 

[Ed.  Note.— For  other  cases,  see  Mortgagei^ 
Cent  EHg.  S  1774;  Dec  Dig.  {  600.*] 

6.  MOBTOAGKS  ({  600*)  —  REDKHPnOH  —  C^ED- 

rrs. 

On  suit  by  a  remainderman  to  redeem  from 
mortgage  foreclosure  to  which  he  was  not  a 
party  and  which  proceeded  against  a  life  tenant 
as  thongh  she  were  owner  of  the  fee,  thf  mort- 
gage debt  should  be  credited  the  estimated  nlae 
of  the  property  obtained  by  tiie  por^asers  at 
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the  (ondomm  lale,  ■gainst  whom  ademption 
Is  Bought. 

[Ed.  Note.— For  Other  caaes,  bm  Mortgages, 
Dec.  Dig.  I  600.*] 

T.  MOBTOAOBS  (I  600*)— RJCDEICFTION— GbEDITS. 

On  suit  hj  a  remaiDdennaa  to  redeem  from 
mortgage  for^Iosure,  to  which  he  was  not  a 
partT.  and  which  proceeded  against  a  life  tenaat 
aa  tiiouKh  she  were  owner  of  the  fee.  it  is  im- 
material what  the  puichaser  at  foreclotura  re- 
ceived for  deeda  to  part  of  tbe  lands  which  he 
•old. 

[Dl  Note.— For  other  eaaei,  aee  MortgafM, 
Dee.  Dig.  I  600.*] 

Bamett,  J.,  diasentii^. 

Appeal  from  Circnlt  Court,  Unn  Ooimtr; 
William  Galloway,  Judge. 

Action  by  the  President  and  Tmstees  of 
Tualatin  Academy  &  Pacific  University 
against  Emma  A.  Keene  and  others.  Judg- 
ment for  plalntll^  and  defoidftnts  appeal. 
Uodlfled. 

This  snit  InTolves  a  controrersy  relating 
to  the  foreclosare  of  a  real  estate  mortgage. 
The  facts  are  that  on  November  1,  1887, 
Robert  McCuUoQgb  and  C  M.  Talbott  gave 
to  Jacob  Kees  their  promissory  note  for  (900, 
maturing  in  one  year  with  interest  at  the 
rate  of  10  per  cent  per  annum  until  paid., 
The  note  contained  a  stlpnlatlon  that,  if  suit 
shoald  be  commenced  to  collect  any  part  of 
tbe  snm  named,  the  makers  wonid  pay  a 
reasonable  snm  as  attorney's  fees.  In  order 
to  secure  the  payment  of  tbe  debt,  McCnl- 
longh  and  Talbott  and  their  wives  executed 
to  Kees  a  mortgage  of  all  tbe  north  half  of 
the  donation  land  claim  of  Wm.  Klnm  and 
wife  in  Linn  county,  except  about  SO  acres 
thereof  which  had  been  conveyed  to  Ezra 
Fisher.  The  mortgage  was  duly  recorded, 
and  at  the  time  It  was  given  McCuIIougb  and 
Mrs.  Talbott,  as  tenants  In  common,  were 
the  owners  in  fee  of  the  premises.  McCul- 
longh  died  testate  December  13,  1802,  and 
bis  last  will,  having  been  admitted  to  pro- 
bate, contained  a  clause  as  follows:  "I  give, 
devise  and  bequeath  the  use  of  dll  the  residue 
of  my  property  both  real  and  personal  to 
my  beloved  wife  Lavlna  H.  McCullougb  dur- 
ing her  natural  lifetime  and  to  be  disposed 
of  as  my  executor  in  his  Judgment,  tbe  pro- 
bate court  concurring,  think  best,  and  at 
the  death  of  my  wife  Lavina  H.  McOuIlongh 
all  that  remains  of  my  property  shall  go  to 
the  Congregational  Seminary  at  Forest  Grove 
In  Washington  County.  State  of  Oregon." 

Tbe  plaintiff  herein  Is  a  corporation  as  the 
"President  and  Trustees  of  Tualatin  Acad- 
«ny  and  Pacific  University,"  and  at  the  time 
the  will  was  made  was  engaged  in  conduct- 
ing a  Congregational  seminary  at  Forest 
Grove,  Washington  county,  Or.,  and  la  and 
was  known  by  the  latter  name  and  also  by 
Its  corporate  title.  Without  making  the 
oorporatlon  a  party,  Kees  commenced  a  suit 
to  fdredose  the  hm  of  his  mortgage,  ailing 
u  a  second  cause  of  salt  that  on  August  2B, 
ISBU  Talbott  and  UcOullotu^  gave  him  an- 


other promissory  note  tor  $700.  maturing  In 
a  year  with  Interest  at  the  rate  of  10  per 
cent  per  annum  until  paid;  that  tbe  note 
stipulated  for  tbe  payment  of  a  reasonable 
snm  as  attorney's  fees  In  case  suit  were  In- 
stituted to  collect  any  part  thereof;  that  to 
secure  the  payment  of  that  note  the  makers 
thereof  and  their  wives  aliw  executed  to  him 
a  second  mortgage  of  the  same  premisest  but 
audi  sealed  Instmmoit  after  due  and  dUl- 
weat  search  could  not  be  found,  was  lost, 
and  never  bad  ben  recorded.  A  decree  was 
rendered  In  that  suit  estebllshlng  the  sec- 
ond mortgage,  foredosing  both,  and  award- 
ing  to  Kees  on  the  wite  aecnted  November 
1,  1887,  the  snm  of  $746.87  and  «80  as  at- 
torney's fees,  and  on  the  note  givm  August 
26,  1891.  $828J(0  and  $80  as  attomey's  fees, 
besides  $84.50  as  costs  and  disbursements, 
with  Interest  on  the  amotmt  of  eadi  note 
from  June  27.  18D4,  when  tiM  decree  was 
glTa,  until  paid,  at  the  rate  of  10  per  cent 
per  year,  and  Interest  at  the  rate  of  8  pa 
cent  on  ttw  sums  awarded  as  attorney's 
fees.  Pursuant  to  tbe  decree  the  premises 
were  sold  as  an  entirety  August  4,  1894,  to 
Kees  for  $000,  and  after  deducting  therefrom 
$31.40,  as  accruing  costs,  the  remainder  was 
credited  on  account  of  the  Judipnent  The 
sale  having  been  duly  confirmed  and  no 
redemption  made  or  offered,  the  sheriff  ex- 
ecuted to  the  purchaser  a  deed  of  the  prem- 
Iseo. 

Prior  to  flie  making  of  the  will,  McCul- 
lough  and  Talbott  and  their  wives  had  sold 
and  conv^ed  a  part  of  the  mortgaged  prem- 
ises, and  had  also  executed  a  bond  for  a  deed 
to  another  part,  designated  on  a  plat  sub- 
mitted with  the  briefs  as  tracte  numbered 
1  and  2,  respectively.  After  securing  the 
sherUTs  deed.  Kees  and  his  wife  executed  to 
the  respective  purchasers  of  such  tracte 
deeda  confirming  their  titles,  which  convey- 
ances  satisfied  the  foreclosure  decree  as  to 
such  lands,  receiving  from  the  dalmanCB 
of  tract  numbered  2,  $3S0,  which  sum  re- 
mained due  McCuIloogh  and  Talbott  on  ac- 
count of  the  purchase  price.  These  parcels 
of  land  were  dispoeed  of  before  the  will 
was  made  and  are  not  involved  herein. 
Kees  and  bis  wife  on  July  14,  1806,  In  con- 
sideration of  $1,200.  executed  to  the  de- 
fendant Emma  A  Keene  a  quitclaim  deed  to 
tracte  nnmbmd  8  and  4,  contelnliv  01.15  and 
103.02  acres,  respectively,  and  on  OctohCT.  5, 
1896,  he  and  his  wife.  In  consideration  of 
$100,  also  executed  to  Bfary  Zl^er  and  Ellen 
Zigler  a  qnltelalm  deed  for  tract  numbered 
5,  containing  1&68  acres.  This  latter  tract 
is  now  owned  by  tbe  defendant  Charte  O. 
Zimmerman  and  wltb  other  lands  was  mort- 
gaged by  him  for  the  sum  of  $650  to  M. 
Zis^er.  who  having  died,  his  estate  is  repre- 
sented herein  hy  the  defendant  Samuel  M. 
Garland  as  administrator. 

Emma  A.  ^ene  and  her  husband  on  Octo- 
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ber  31,  1899,  In  conaideratloD  of  fl,200,  ex- 
ecuted B  deed  to  tract  numbered  3  to  Hartha 
M.  Wickham,  who  mortgaged  the  premises 
to  the  defendant  Lafayette  Townsend  to  se- 
onre  the  sum  of  |1,200.  and  Urs.  Wickham 
sahsequently  oonv^ed  the  land  to  her  dangh- 
ter,  the  defoidant  Ida  B.  Wickham.  now 
Mpb.  Jonra.  Urs.  Eeene  and  her  husband. 
In  order  to  aecare  the  payment  of  $1,000, 
executed  a  mortgage  to  the  defendant  Hamie 
L.  BnAhart,  guardian  of  the  penion  and 
estate  of  the  defendant  Alma  L.  Allm,  a  mi- 
nor. 

The  defendants  H.  E.  Ferguson,  Bdle  C 
Ferguson,  and  J.  A.  Ruyter,  partners  as 
Ferguson  A  Ruyter,  obtained  a  Judgment 
against  MarOia  M.  Wickham,  now  deceased, 
for  the  sum  of  $340,  and  the  costs  and  dis- 
bursements taxed  at  $19.95. 

Mrs.  Lavlna  H.  McCullough  died  October 
28,  1900,  when  she  was  about  72  years  old, 
and  within  six  years  thereafter  this  suit  was 
Instituted,  the  complaint  stating  the  facts  In 
greater  detail  than  hereinbefore  given,  and. 
adverting  to  the  second  mor^ge  described 
in  Kees*  foreclosnre  suit,  avers:  "That  plain- 
tiff Is  advised  and  believes,  and  therefore 
allies  the  facts  to  that  said  Robert  Mc- 
Cullough never  made  or  executed  any  such 
mortgage  as  the  one  last  above  referred  to." 
The  complaint  her^  further  allegu  that 
no  part  of  the  real  property  described  in  the 
mortgage  executed  to  Kees  was  ever  dis- 
posed of  in  any  administration  upon  McCul- 
lough*8  estate  and  that  sudi  testator  died 
seised  of  an  undivided  one-half  thereof ;  that 
the  foreclosure  suit  and  the  sherllTB  deed 
made  In  pursuance  thereof  transferred  to 
Kees  only  the  undivided  one-half  interest  in 
the  premises  formerly  owned  by  Carrie  A. 
Talbott  and  also  the  life  estate  of  Lavlna  H. 
McCullough;  and  that  plaintiff  is  ready, 
able,  and  willing  to  pay  such  sum,  If  any,  as 
may  be  eqnitably  due  and  chargeable  against 
Its  undivided  one-half  of  the  land,  but  is 
unable  to  ascertain  such  sums,  if  any,  or  to 
what  defendants  any  part  thereof  should  be 
disbursed,  to  determine  which  a  discovery 
and  an  accounting  are  necessary  respecting 
the  amount  of  taxes  paid,  and  the  value  of 
the  rents,  issues,  and  profits  of  the  real 
property  received  by  the  defendants  since 
the  death  of  Mrs.  McCullough. 

The  defendants  Emma  A.  Keene,  R.  G. 
Keene,  her  husband.  Mamie  L.  Burkhart, 
guardian,  and  Alma  L.  Allen,  the  ward, 
Jointly  answered,  setting  forth  the  facts  ap- 
plicable to  tract  numbered  4  as  hereinbefore 
stated,  and  averred  that,  after  the  purchase 
of  that  part  of  the  land  by  Mrs.  Keene,  she 
Immediately  took  and  has  constantly  held 
adverse  possession  thereof  under  a  claim  of 
right  for  more  than  10  years  prior  to  the 
commencement  of  this  suit,  believing  herself 
to  be  the  owner  thereof  In  fee,  and  that  with 
plaintiff's  full  knowledge  of  her  assertion  she 
had  paid  taxes  a^egatlng  $256.28  which 
had  been  Imposed  ou  the  premises,  and  made 


improvements  thereon  of  the  value  of  $1,416. 
and  that  while  she  owned  tract  numbered 
3,  now  owned  by  Urs.  Jones,  she  had  made 
Improvements  thereto  valued  at  $8S2. 

The  defffiidants  Charta  O.  Zimmerman, 
Florence  S.  Zimmerman,  his  wife,  and  Sam- 
nti  M.  Garland,  as  administrator  of  the 
estate  of  M.  K  Zii^er,  deceased.  Jointly  an- 
swered, setting  forth  the  facts  applicable  to 
tract  numbered  5,  as  detailed  in  substance 
hereinbefore,  and  of  similar  Imiport  with  the 
preceding  answer. 

The  defendants  Ida  B.  ^d^am  and  La- 
fayette Townsend  also  Jointly  answered,  set- 
ting out  the  facts  respecting  tract  nnmba«d 
3  as  h^Inb^ore  stated  and  confomuble 
with  the  other  answers  so  far  as  materlaL 
The  defendants  S.  SL  Ferguson,  Belle  C. 
Ferguson,  and  J.  A.  Rnyter,  partneni  as 
Ferguson  &  Rnyter.  made  default  Belies 
having  put  in  issue  the  all^tlons  of  new 
matter  in  the  separate  answers,  the  cause 
was  tried,  and  from  the  evidence  received 
the  court  made  findings  of  fact  oomformable 
to  the  averments  of  the  complaint,  and,  hav- 
ing rendered  a  decree  in  accordance  there* 
with,  the  defendants  appeal. 

H.  H.  Hewitt,  for  appellants.  Hilton  W. 
Smith,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  Though  Robert  McCullough  devised 
Uie  land  specified  herein,  subject  to  the  life 
estate  of  his  wife,  to  the  "Congr^ational 
Seminary  at  Forest  Grove  In  Washington 
County,  State  of  Oregon,"  and  plaintiff's  oor- 
[wrate  name  Is  the  "President  and  Trustees 
of  Tualatin  Academy  and  Pacific  Universi- 
ty," we  are  satisfied  that  it  was  his  intention 
to  designate  the  plaintiff  as  the  object  of  his 
bounty.  The  tesUmony  shows  that  plaintiff's 
seminary  Is  the  only  academy  at  the  place 
specified,  and  that  Its  university  is  and  was 
at  the  time  the  will  was  executed  conducted 
by  the  religions  denomination  mentioned. 

[1]  If  a  corporation  can  be  Identified  by 
the  location  of  Its  building,  any  mistake  or 
omission  of  Its  name  wlU  not  defeat  a  tes- 
tamentary donation  of  property  to  it  Page. 
Wills,  S  539;  Jacobs,  Ex'r,  v.  Bradley,  36 
Conn.  365;  Missionary  Society  v.  Nead.  131 
111.  33,  23  N.  E.  603;  Reilly  v.  Union  Prot 
Infirmary.  87  Md.  664.  40  AU.  894 ;  Mlnot  T. 
Boston  Asylum.  7  Mete.  (Mass.)  416;  Trus- 
tees V.  Peaslee.  16  N.  H.  317. 

[2]  As  a  testator's  Intention  is  the  pole 
star  in  the  construction  of  the  terms  of  his 
last  will,  when  considered  in  Its  entirety,  we 
concur  in  the  finding  made  by  the  trial  court 
that  It  was  the  purpose  of  Robert  McCul- 
lough to  bestow  the  residue  of  his  property 
in  the  manner  indicated,  and  that  the  loca- 
tion of  the  seminary  and  the  speclficatl<Mi  of 
the  denomination  conductli^  It  as  given  in 
his  last  testament,  sufficiently  idmtlfy  the 
plaintiff. 

We  do  not  agree,  however,  with  the  court's 
findings  respecting  the  effects  of  the  decree 
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of  toredoaore  In  ttie  salt  Instituted  by  Eees 
for  tbat  purpose,  nor  with  Its  conclusions  as 
to  the  moDoj  remaining  due  after  the  sale 
of  the  mortgaged  premises,  the  payment 
whereof  Is  a  condition  precedoit  to  the  right 
of  redemption  for  which  purpose  In  our 
opinion,  this  suit  was  instituted. 

[IJ  It  wlU  be  remembered  that,  anticipat- 
ing a  defense,  the  averment  is  made  in  the 
complaint,  upon  information  and  bdl^  that 
Robert  McCuUoagh  never  executed  a  mort- 
gage to  secure  the  promissory  note  for  (TOO 
given  Angnst  26,  1S81.  "It,**  says  a  noted 
anther,  "Is  reasonable  tbat  the  one  who  as- 
serts a  fact  necessary  to  the  claim  or  de- 
fense iAumld  prove  such  fact;  and  in  the 
great  majority  of  cases  it  will  be  found  that 
the  fact  to  be  proved  is  a  iwoposltlon  affirm. 
aUve  in  fbnn.  Bnt  It  is  well  settled  that 
whoever  asserts  a  claim  or  defense  which 
-depends  upon  a  negative  must,  as  in  othn> 
cases,  establUi  the  truth  of  the  allegation 
\ij  a  pr^wnderanoe  of  evidence.'*  Jones,  Bv. 
^  Ed.)  I  ISO.  No  testimony  was  given  by 
plaintiff  tending  to  prove  that  UcCnllough 
did  not  execute  the  mortgage  to  secure  the 
payment  of  the  promissory  note  for  $700. 
Defendants,  however,  offered  in  evidence  a 
copy  of  the  complaint  In  the  foredosure  suit, 
nmtaining  an  averment  of  the  making  and 
delivery  of  that  mortgage  and  the  lose  there- 
of without  being  recorded,  which  pleading 
pnrporte  to  have  been  subscribed  and  sworn 
to  by  Kees  before  a  notary  public.  This 
averment  and  the  decree  based  tiiereon,  a 
fof^  of  whldi  was  offered  In  evidence,  though 
not  binding  in  the  original  suit  on  the  plain- 
tiff herein,  afforded  some  proof  respecting 
the  issue. 

The  testimony  of  J.  E.  Weatherford-  is  to 
the  effect  that  a  copy  of  the  (TOO  note  offer, 
ed  to  evidence  is  in  his  handwriting,  purport- 
ing to  have  been  signed  by  McCuIlough  and 
Talbott,  and  he  states  upon  oath  that  in  or- 
det  to  make  the  transcript  which  was  pre- 
sented for  allowance  to  tiie  representative  of 
McGuUough's  estete  April  24,  1893,  be  must 
have  had  the  orlglnBl  note  In  hla  possesion, 
though  he  did  not  remember  the  fact. 

AU  the  parties  to  the  mortgage  are  dead 
except  Mrs.  Talbott,  and  Butb  being  the  case, 
when  the  defendants  produced  authoiticated 
copies  of  the  complaint,  decree,  etc,  in  Uie 
foreclosure  suit  and  a  copy  of  the  note  refer- 
red to,  th^  offered  the  best  evidence  obteln- 
able  which.  In  view  of  the  averment  of  a 
negative  In  the  complaint,  respecting  the  se- 
curity of  the  ¥700  note.  Is  sufficient  to  esteb- 
llsh  the  validity  of  that  mortgage. 

[4]  By  falling  to  make  plaintiff  a  party  to 
tbe  foreclosure,  the  fee  to  the  part  of  the 
land  of  which  McCnllough  died  seised  was 
evidently  considered  as  vested  In  his  widow, 
for  tbe  complaint  therein  stetes  in  effect  that 
since  executing  the  mortgages  he  had  died, 
leaving  the  defendant  Lavlna  H.  McGullough 
surviving  as  his  sole  heir  at  law.  TJnder.the 
decree  of  foreclosure  the  purchasers  of  tracte 


numbered  8,  4,  and  B  obtained  a  title  in  fee 
to  only  an  undivided  half  thereof,  and  also 
Mrs.  McCuUongh's  life  estate  which  termi- 
nated October  28»  1900,  whoi  die  died. 
The  plalntirs  title  to  the  other  undivided 
halt  of  the  lands  not  having  been  extinguish- 
ed by  the  foreclosure^  the  deeds  executed 
pursuant  to  the  decree,  purporting  to  convey 
such  estete,  operated  as  an  equlteble  as- 
signment pro  tanto  of  the  mortgage^  by 
which  the  purchasers  of  the  premises  and 
their  grantees  become  subr^ted  to  all  the 
rtghte  of  Eees  and  are  mortgagees  in  pos- 
session of  plaintitTs  Interest  Cook  v.  Ooop* 
er,  IB  Or.  142,  22  Pac.  945,  7  U  B.  A.  273, 
17  Am.  St.  709;  Miner  v.  Be^man,  60 
N.  T.  887;  Bryan  v.  Braslua,  162  U.  8.  416, 
16  Snp.  Ct  803,  40  li.  Ed.  1022. 

"The  party  offerii^  to  redeem,"  says  Mr. 
Justice  Bradley  in  Collins  v.  Biggs,  14  Wall. 
491,  20  L.  Ed.  728,  "proceeds  nptm  the  hy- 
pothesis that,  as  to  blm,  tbe  mortgage  has 
not  beea  foreclosed  and  is  still  In  existence ; 
ther^re  he  can  only  lift  it  by  paying  it." 
To  the  same  effect,  see,  also,  Flanders  v.  Au- 
mack.  32  Or.  1»,  61  Pac  447,  67  Am.  St  Bep. 
604;  WUllams  v.  Wilson,  42  Or.  200,  70  Paa 
1^1.  95  Am.  St  Bep.  745;  Brand  v.  Baker, 
42  Or.  4SB^  71  Paa  320;  Kaston  v.  Storey,  47 
Or.  150,  80  Pac.  217,  U4  Am.  St  Bep.  012; 
Marqnam  v.  Boss.  47  Or.  374,  78  PaC  698,  83 
Pac.  852,  86  Pac.  1;  Jadcson  v.  Lassas,  49 
Or.  470,  90  Pac  904.  The  defendanta  who 
are  owners  ot  an  undivided  half  of  tbe  prem- 
ises are  purchasers  under  the  decree  of  fore- 
dosure,  and.  though  they  are  tenante  bi  com- 
mon with  plaintiff,  their  titles  were  secnred 
by  a  suit  In  invltum,  and.  such  being  the 
case^  they  are  not  In  i^ivity  with  tither  of 
the  mortgagors,  nor  are  they  liable  for  tiie 
paymeift  of  any  part  of  tbe  mortgage  debt 
whUe  plaintiff,  as  the  successor  of  McCuI- 
lough, though  not  liable  beyond  the  value  of 
its  Inturest  In  the  land,  must  iu  order  to  re- 
deem, ipaj  the  remainder  due  <m  the  mort- 
gage. It  would  have  been  to  lAalntlff's  ad- 
vantage if  the  mortgaged  premises  bad  been 
sold  by  the  sheriff  at  the  highest  price  ob- 
tainable In  order  to  reduce  as  much  as  pos- 
sible the  sum  to  be  paid  in  a  suit  to  redeem. 
The  testimony  shows  tbat  plaintiff  was  noti- 
fied of  the  foreclosure  suit  but  did  not  In- 
tervene, probably  because  at  that  time  the 
value  of  the  land  was  no  greater  than  the 
sum  of  mon^  for  which  it  was  sold.  When 
the  worth  of  such  lands  has  very  much  ap- 
preciated, plaintiff  lOiould  not  now  be  sub- 
rogated to  the  righte  of  the  defendanto  by 
redeeming  the  entire  premises,  but  limited 
to  a  restoration  of  the  estete  mortgaged  by 
Ite  devisor  by  complying  with  the  terms  here- 
inafter stated. 

Tbe  paymente  that  have  beoi  made  since 
the  foreclosure  decree  was  given  must  be 
considered,  an  Item  of  whldi  la  the  value  of 
the  life  estete  when  it  waa  sold.  At  tbat 
time  Mrs.  McGullough  was  72  years  old  and 
had  a  right  by  her  husband's  last  will  to 
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tbe  rents,  Iflsuea,  and  profits  of  tbe  premises. 
TJie  lee,  in  wbich  sbe  bad  a  life  estate,  pur- 
ported to  bare  been  sold  tov  I4IS0  or  <me- 
balf  the  sum  Ud  at  tbe  ^erUTs  sale^  and 
she  would  bave  been  entitled  to  Interest  <aL 
tbat  sum  at  6  par  cent  tbe  legal  rate,  or  an 
annaal  revenne  of  927  daring  im  lUe,  In 
lien  of  tbe  rents,  eta  Tbla  yeariy  Income 
multiplied  by  5^78,  tbe  number  ce^esent* 
Ing  tbe  value  of  an  annuity  of  a  single  life 
of  a  person  of  Mrs.  McCullongb's  aga  (Olan- 
que  &  M.  Pres.  Val.  Tables,  pw  16),  ^vas 
$14M4  as  tbe  worth  of  ber  vested  interest 
August  4,  18M,  when  tbe  premises  wer»  sold 
under  the  decrea 

It  will  be  remembwed  tbat  on  June  27. 
1894,  Kees  recovered, tbe  respectlTe  amounts 
of  tbe  notes,  f74<LS7  and  9828JfO,  besides  at- 
torney's fees  and  costs  and  dldtnisements. 
On  August  4,  1894,  the  premises  were  sold 
xmAer  tbe  decree  for  1900,  from  wbldi  sum 
was  deducted  accruing  costs. 

[1]  Tbe  plaintiff  was  not  a  party  to  tbat 
suit,  and  for  that  reason  Is  not  responsible 
for  or  to  be  charged  with  any  of  the  coats 
Incurred  therein,  or  attorney's  fees,  or  the 
expenses  of  the  sal&  WUtste,  Hort  Foredos. 
f  261. 

[61  There  should  be  credited  on  the  mort- 
gage debt  the  estimated  value  of  the  proper- 
ty and  rights  obtained  by  the  sbericrs  deed* 
via.,  Mrs.  Talbott'B  fee  In  the  premlBes.  (450, 
and  the  then  present  worth  of  Mrs.  McCnl- 
lough's  lltB  Mtate,  $146.44.  or  $596.44.  The 
decree  was  rendered  June  27,  1894,  and  the 
sale  occurred  August  4th  of  that  year.  The 
Interest  should  be  computed  on  the  mortgage 
notes  from  the  time  they  were  severally  giv- 
en, less  the  partial  payments  as  they  were 
made  until  the  time  of  the  sale  under  the 
decree:  but  as  that  calculation  is  difficult 
from  the  evidence  before  us,  and  as  the 
compound  Interest  for  the  time  stated  Is  so 
small,  the  sum  awarded,  fl,S74.8T,  will  be 
considered  as  at  interest  at  10  per  cent  per 
annum  from  the  time  of  the  decree  to  that 
of  the  sale,  thereby  earning  $16.18  and 
amounting  to  $1,591.05.  Deducting  the  pay- 
ment of  $596.44,  there  remained  $994.61, 
which  at  Interest  from  August  4,  1894,  to 
May  16,  1895,  at  the  same  rate,  gives  for  the 
use  of  the  money  for  that  time  $77.91, 
amounting  to  $1,072.52.  Kees  on  May  16, 
1805,  received  from  the  purchasers  of  tract 
numbered  2  the  sum  of  $350,  which  was  due 
on  the  bond  for  a  deed  glveu  by  McCuI- 
lough  and  Talbott.  This  piece  of  laud  was 
included  In  the  mortgage  which  was  execut- 
ed prior  to  tbe  giving  of  the  bond  for  a 
deed,  and  in  the  suit  of  foreclosure  such  pur- 
chasers, having  been  made  parties,  appeared 
and  Qled  answers.  The  foreclosure  decree 
recites  tbat  these  answers  were  withdrawn 
by  Btipulntion.  In  a  suit  for  a  specific  per- 
formance, the  purchasers  of  tract  numbered 
2,  upon  the  payment  of  $350,  tbe  remainder 
due  on  the  bond  for  a  deed,  could  have  se- 
cured a  decree  conveying  tbe  title,  notwith- 
standing McCuIIougb's  death  ai^  the  pro- 


bate ot  his  last  win  devising  Oie  residue  of 
bis  property  to  plalntlir,  but  tbe  title  to  the 
prendses  which  could  thus  bave  beei  obtain- 
ed would  have  been  subject  to  Kees'  mort- 
gage which  was  prior  to  the  execution  of  tbe 
contract  to  convey.  So  too  In  tbe  foretdosare 
suit  these  purchasers  aiuwerb^  ml^t 
have  set  forth  their  Interest  In  the  tract  of 
land  and  conbl  have  obtained  a  decree  of 
similar  Inqtort;  but  It  wirald  have  been  sub- 
ordinate to  Kees'  paramount  right  whidi 
would  have  hem  protected  In  Us  decree. 

It  Is  needless  to  speculate  whether  or  not 
the  defendants  In  tbe  foreciosnre  suit;  who 
were  the  obligees,  in  tbe  bcoid  for  a  deed 
made  an  agreemoit  with  Kees  that  In  conr 
slderatlon  of  wlthdrawii^  tfadr  answtt  he 
would  secure  a  title  by  a  decree  and  sbei^ 
ifTs  deed  to  the  entire  mortgaged  pranlses 
and  execute  to  them  a  deed  to  th^  tract  of 
which  they  were  tbe  equitable  owners,  upon 
the  payment  of  $350  remaining  due  on  their 
contract  of  purchase,  for  as  this  money  equir 
tably  belonged  to  Mrs.  Talbott  and  to  the 
McCullougb  estate  and  was  paid  to  Kees, 
evidently  without  objection  in  order  to  per- 
fect the  title.  It  should  be  credited  on  the 
mortgage  indebtedness. 

[7]  No  allowance,  however,  ebould  be  made 
for  tbe  sum  of  $1,200  received  by  Kees  for  a 
conveyance  of  tracts  numbered  8  and  4,  nor 
for  $100  which  he  obtained  for  executing  a 
deed  to  tract  numbered  6,  for  prior  to  grant- 
Ing  such  Interests  he  had  secured  the  sherifTs 
deed  for  all  the  mortgaged  premises,  and.  as 
no  part  of  such  sums  was  payable  either 
to  Mrs.  Talbott  or  the  McCullougb  estate, 
whether  he  was  paid  an  adequate  considera- 
tion for  his  interest  In  these  tracts  or  made 
donations  tbo^eof  Is  Immaterial. 

Deducting  from  $1,072.52,  the  amount  of 
the  mortgage  debt  May  16.  1805,  $350.  the 
balance  due  on  the  bond  tor  a  deed,  there 
remained  owing  at  that  time  $7^.52.  Com- 
puting Interest  thereon  at  the  rate  of  10  per 
cent,  per  annum  from  May  16,  1895,  to  July 
5,  1911,  when  this  opinion  was  handed  down, 
it  Is  found  to  be  $1,165.86,  which  added  to 
principal  amounts  to  $1,888.38  as  the  sum  due 
on  the  mortgage  indebtedness  and  necessary 
to  be  paid  by  plaintiff  as  a  condition  prece- 
dent to  the  right  of  equitable  redemption. 

By  awarding  to  plaintiff  an  undivided  half 
of  tracts  numbered  3.  4,  and  5,  the  value  of 
the  present  mortgage  security  thereon  Is  nec- 
essarily impaired,  and  to  compensate  the 
mortgagees  in  part  for  their  loss  of  indemnity 
the  sum  of  $1,888.38  now  found  to  be  due 
Ida  B.  Jones,  E^ma  A.  Keene,  and  Charta  O. 
Zimmerman  or  hereafter  ascertained  to  be 
due  them  on  account  of  permanent  Improve- 
ments, etc.,  must  be  paid  by  plaintiff  to  the 
defendants  Lafayette  Townsend.  Mamie  L. 
Burkhart,  and  Samuel  M.  Garland  according 
to  their  respective  interests  represented  by 
the  security  held  by  each  at  the  time  of  such 
payment,  as  compared  with  the  relative  val- 
ues'of  such  tracts  August  4,  1894,  when  they 
were  sold  by  the  sheriff.  From  tbd  evidence 
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before  oa  It  1b  Impossible  accurately  to  deter- 
mine the  value  at  tbat  time.  The  wortb  of 
the  entire  lands  specified  lu  tbe  sheriff's  deed 
must  be  r^arded  as  $900,  and  this  sum  must 
be  apportioned  to  the  several  tracts  in  tbe 
ratio  of  their  respective  values  August  4, 
1S&4,  which  fact  must  be  determiued  from 
testimony  to  be  taken  upon  issues  of  Inter- 
pleader between  the  several  groups  of  de- 
foidants. 

If  within  60  days  plaintiff  pays  to  the 
clerk  of  the  lower  court  $1,88^38  Irrevocably 
to  be  distributed  to  the  defendants  who  may 
be  found  entitled  thereto,  a  redemption  wlU 
be  Initiated,  which  right  shall  become  per- 
fected wben  plaintiff  pays  to  such  mortgagees 
or  owoera,  as  the  case  may  be,  tbe  worth  of 
one-hatf  of  all  permanent  Improvements  made 
upon  tbe  respective  tracts  since  they  were 
sold  nnder  the  decree  of  foreclosure,  and  also 
one-half  of  all  taxes  Imposed  thereon  and 
paid  by  the  defendants  since  the  death  of 
Mrs.  Lavlna  H.  McCuUough,  less  one-half  the 
value  of  the  rents,  Issues,  and  profits  received 
since  that  time,  and  also  less  one-half  the 
worth  of  any  wood  »r  timber  cat  and  re- 
moved from  the  premises. 

nnlees  the  sum  of  fl,888.88  Is  paid  wltbln 
tbe  time  specified,  the  mortgages  which  were 
ondertaken  to  be  foreclosed  will  be  strictly 
foreclosed  (WUtsle,  Mort  Foreclos.  |  160), 
and  plaintiff  and  all  persons  dalmhig  by, 
throagh.  or  under  It  will  be  barred  of  all 
right,  title,  claim.  Interest,  or  estate  In  or  to 
the  lands  and  every  part  thereof. 

Tbe  decree  of  the  lower  court  will  there- 
fore be  modlHed  as  taerein  Indicated,  and  tbe 
cause  remanded,  and,  If  mch  payment  Is 
mode  within  the  time  limited,  a  supplemental 
decree  will  be  given  conformable  to  findings 
to  be  nwde  on  each  settlement;  tbe  Hefeaii- 
ants  to  recoTOT  tMx  costs  In  this  court 

BXTRSETC,  3.  (dlBsentlng).  On  November 
7,  1887,  Robert  HcCollougb  and  Carrie  A. 
Talbott  were  the  owners  of  certain  lauds  In 
Unn  connty,  and  at  that  time  mortgaged  the 
same  to  Jacob  Kees  to  secure  the  payment 
of  $800.  On  August  26, 1891.  they  gave  Kees 
a  further  mortage  on  tbe  same  premises  for 
$700.  In  July,  18^  they  sold  about  20  acres 
of  the  laud  to  Mary  Cady.  Sutaequent  to  the 
mortgages,  McCullongh  and  Talbott  made  a 
contract  with  M.  L.  Zigler  for  the  sale  to  Zlg- 
ler  of  still  another  tract  of  said  land.  Mc- 
Gollough,  on  the  8th  of  December,  1892,  ex- 
ecuted a  will  In  which  be  provided  for  the 
pa>-ment  of  his  debts  and  funeral  expenses 
and  the  erection  of  a  monument  over  his 
grave  and  then  gave,  devised  and  bequeathed 
tbe  use  of  all  the  residue  of  bis  property, 
both  real  and  personal,  to  his  wife,  Lavlna 
H.  McCuUough,  during  her  natural  lifetime, 
and  directed  that  at  the  death  of  bis  wife  all 
that  remained  of  his  property  should  go  to  the 
"Congregational  Seminary  at  Torest  Grove 
in  Washington  County,  State  of  Oregon." 
McCullougb  died  December  13, 1892.  seised  of 
•a  undivided  half  of  the  lands  mentioned,  ex- 


cept what  bad  been  sold  as  stated,  and  sub- 
ject to  the  mortgages  given  to  Kees.  The 
will  was  admitted  to  probate  and  recorded  In 
Llun  county.  Dr.,  December  17,  1892.  Kees 
afterwards  began  suit  in  the  circuit  court  of 
Linn  county  to  foreclose  the  two  mortgages, 
making  parties  defendant  of  all  persons  hav- 
ing an  interest  in  the  land,  including  Zigler 
and  excepting  the  plaintiff  herein,  either  in 
Its  name  as  the  President  and  Trustees  of 
Tualatin  Academy  and  Faciflc  University,  or 
as  designated  in  tbe  will,  "Congregational 
Seminary  at  Forest  Grove."  That  suit  went 
to  decree  of  foreclosure ;  Zigler  withdrawing 
his  answer  before  decree.  At  the  sale  of  the 
premises,  the  mortgagee,  Jacob  Kees,  bought 
the  property  and  afterwards  received  a  sher- 
ICTs  deed  which.  In  pursuance  of  the  decree 
and  sale,  purported  to  convey  to  him  the 
entire  fee-simple  estate  in  tbe  whole  tract. 
He  subsequently  sold  to  various  persons.  In 
separate  parcels,  all  the  land  In  question, 
having  entered  into  possession  of  the  whole 
under  tbe  sberiCF's  deed.  Among  others,  he 
quitclaimed  to  Mary  Zigler  and  Ellen  Zigler 
for  S350  the  tract  bargained  by  McCuUough 
and  Talbott  to  M.  L.  Zigler  and  another  par- 
cel for  $100. 

On  the  9th  of  March,  1907,  the  plaintiff 
commenced  this  suit,  alleging  in  its  com- 
plaint, in  detail,  all  the  transactions  above 
alluded  to,  except  that  it  states  that  it  is 
adrlsed  and  believes,  and  therefore  alleges 
the  fact  to  be,  that  Robert  McCuUough  nev- 
er made  nor  executed  tbe  second  mortgage 
mentioned  above.  However,  the  plaintiff  of- 
fered no  testimony  In  support  of  this  attack 
upon  that  mortgage.  It  made  defendants  of 
all  tbe  parties  claiming  Interest  In  the  land 
subsequent  to  and  as  grantees  of  Kees, 
whether  by  deed,  mortgage,  or  judgment 
It  states  further:  "That  each  and  all  of  the 
defendants  herein  claim  that  said  foreclos- 
ure proceedings  hereinbefore  referred  to  and 
the  sheriff's  deed  made  thereon  to  said  Ja- 
cob Kees,  in  effect,  conveyed  the  entire 
title  In  tbe  said  premises  to  tbe  said  Jacob 
Kees,  and  that  the  subsequent  deeds  and 
mortgages  hereinbefore  referred  to  have  the 
effect  of  transferring  the  entire  title  to  tbe 
premises  herein  described;  whereas.  In  truth 
and  In  fact  said  foreclosure  proceedings  and 
said  sherlCTs  deed  conveyed  unto  said  Jacob 
Kees  only  the  undivided  half  interest  in  said 
premises  formerly  owned  by  Carrie  A.  Tal- 
bott and  tbe  life  estate  of  the  said  Lavlna 
H.  McCuUough."  The  plaintiff  also  avers: 
"That  It  Is  ready,  willing,  and  able  to  pay 
such  sum.  If  any,  as  may  be  equitably  due 
and  chargeable  against  the  undivided  half 
Interest  of  said  preoiises  described  in  this 
complaint  owned  by  the  plaintiff;  but  plain- 
tiff has  been  unable  to  learn  or  ascertain 
what  amount  If  any,  Is  chargeable  against 
plalntilfs  said  Interest  In  said  premises,  or  to 
which  of  the  defendants  such  payment  should 
be  made;  that  n  discovery  and  accounting  is 
necessary  in  order  to  determine  what  amount, 
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If  any,  ia  cha^eable  against  plalntUTa  laid  in- 
terest In  said  premises  on  occonnt  of  any  tax- 
es paid  therecm  by  said  defendants  sr  elttaor  of 
than  since  the  death  of  the  uid  Lavliu  H. 
UcCnIlough,  and  to  determine  what  portion 
of  said  premises  defendants,  or  any  thereof, 
have  been  In  possession  of  and  what  they 
have  recdved  from  the  rents.  Issues,  use, 
occupation,  or  profits  of  such  portions  snb- 
sequoit  to  the  death  of  the  said  Larlna  H. 
McGnllough."  And  prays  that  its  title  to  the 
undlTlded  half  Interest  formerly  owned  by 
the  said  Robert  McCullough  be  declared  es- 
tablished; that  an  accounting  may  be  had 
between  the  plalntUfs  and  ,the  defendants 
her^  to  determine  what  amount.  If  any, 
plaintiff  should  pay  to  defendants,  and  to 
which  of  the  defendants  such  amount,  or 
any  portion  thereof,  is  payable;  that  upon 
payment  of  such  amount.  If  any  be  found 
due  to  the  defendants,  each  and  all  defend- 
ants may  be  adjudged  to  have  no  right,  title, 
interest,  lien,  or  claim,  or  estate  whatsoever 
against  plalntUTs  undivided  one-half  Interest 
in  said  premises;  that  they  be  enjoined  and 
restrained  from  dalming,  or  attempting  to 
claim,  any  estate,  right,  title.  Hen,  or  inter- 
eet  in  the  premises)  that  the  mortgage 
first  above  referred  to  be  canceled ;  and  tliat 
the  defendants  who  failed  to  appear  shall  be 
adjudged  to  have  no  estate  In  the  lands. 
The  plalntlif  claims  that  It  is  the  residuary 
devisee  under  the  will  of  McCuIlongb,  and 
that  be  intended  the  designation  of  "C<m- 
gregational  Seminary  of  Forest  Grove"  to 
apply  to  the  plaintiff  herein. 

The  widow  of  the  testator  had  been  dead 
nearly  six  years  when  this  suit  was  com- 
menced. The  defendants  answered  giving 
the  history  of  their  tltl^  deraigning  the 
same  from  Jacob  Kees  under  his  sherUf's 
deed,  and  alleged  that  they  had  been  in  pos- 
session, claiming  to  own  tlie  proper^  under 
color  of  title  adversely  to  all  persons,  for 
more  than  10  years.  The  cause  being  at 
issue,  the  circuit  court  rendered  a  decree 
in  favor  of  the  plaintiff  In  substance  that 
it  is  the  owner  in  fee  and  entitled  to  the 
poBsessimi,  use,  and  enjoyment  of  an  un- 
divided half  interest  in  the  premises  free 
of  all  incumbrance  and  barred  the  defend- 
ants from  claiming  any  Interest  in  the  same. 
From  this  decree  the  def^idants  have  ap- 
pealed. 

The  bill  has  some  of  the  aspects  of  a  com- 
plaint to  determine  an  adverse  Interest  In 
lands,  under  Lord's  Oregon  Laws,  |  610,  as 
indicated  by  the  extract  quoted  above;  but 
it  cannot  be  entratalned  as  such  because  it 
falls  to  allege  that  the  land  Is  not  in  actual 
possession  of  another.  It  Is  contended  in 
the  argument  on  the  part  of  the  plainUfl 
that  it  is  a  suit  against  the  defendants  as 
cotenants  with  the  plaintiff  for  an  account- 
ing for  the  rents  and  profits;  but  It  nowhere 
alleges  that  any  of  the  defendants  ever  re- 
ceived any  of  the  rents  or  profits,  or  were 
even  in  possession  of  the  lands  in  dispute. 


So  far  as  that  is  eoaosmed,  it  is.  &om  the 
complaint,  Just  as  anparent  that  the  idalnaa 
should  make  such  an  acoonntiag  as  that  the 
defendant  should.  The  biU  is  manifestly. 
In  substance,  one  exhibited  for  the  purpose 
of  redeaulng  the  land  from  the  effect  of  the 
foredosnre  sale  In  question.  If  it  were  not 
so,  why  should  it  go  to  such  extreme  particu- 
larit?  In  relating  the  history  of  the  title  and 
setting  out  the  claims  of  the  defaidants,  and 
tlien  pray  for  a  decree  enjoining  the  defend- 
ants from  claiming  any  right  or  tltla  in  the 
premises? 

For  the  purposes  ef  this  opinion,  U  la  not 
necessary  to  determine  whether  the  "Congre- 
gational Seminary  at  Forest  Grove"  is  a 
sufficient  designation  of  the  plaintiff.  The 
first  question  whidi  presents  Itself  Is:  What 
was  the  effect  of  the  foreclosure  of  Kees' 
mortgage  without  making  the  plaintiff  here 
a  party  to  that  suit? 

We  are  told  In  Do  Lashmutt  v.  Sellwood, 
10  Or.  326,  that  the  true  doctrine  in  this 
state  Is  tliat  a  Junior  lloiholder  is  not  in 
any  way  affected  by  the  proceedings  to 
foreclose  to  which  he  is  not  a  imrty;  that 
his  right  to  sell  on  execution  and  oonr^ 
the  title  remains  unimpaired;  and  that,  as 
to  tile  purchaser  at  the  sale  unda  his  Judg- 
ment, the  purchaser  at  the  prior  Bale  under 
the  decree  of  foreclosure  must  be  consid- 
ered as  an  assignee  of  the  mortgage  and  suc- 
cessor in  Interest  to  the  mortgagor  simply 
and  as  in  the  same  position  he  would  have 
occupied  had  he  taken  a  rtmple  assignmait 
of  the  mortgage  from  tiie  owner,  and  a  con- 
veyance of  title  from  the  mortgagor,  and 
made  no  attempt  to  foreclose.  In  that  case 
the  purchasmr  at  a  aale  under  an  execution 
issued  upon  a  Junior  Ju^^ment,  the  owner 
of  which  had  not  been  made  a  party  to  the 
foreclosure,  was  sustained  In  bis  possession 
of  the  land  as  against  the  purdiaser  at  the 
foreclosure  sale,  although  tiie  mortgage  fore- 
closed was  prior  in  effect  to  the  Judgment. 

This  learning  Is  further  exemplified  in 
Sellwood  V.  Gray.  11  Or.  638,  6  Pac:  196. 
This  case  grew  out  of  the  same  proceeding 
in  question  In  De  Lashmutt  v.  Sellwood, 
supra,  and  it  was  held  in  the  latter  case  that, 
when  the  plaintiff  In  the  foredosnre  suit 
obtained  a  decree  for  the  sale  of  pn^rty 
without  making  the  defendant  Gray  a  party, 
the  proceeding  as  to  him  was  a  nullity;  but 
tliat  the  sale  ^ected  some  Important  re- 
sults, in  this,  that  as  to  the  defendant  Gray 
it  stood  as  If  no  sndt  sole  had  been  made. 
He  had  a  r^t  to  tedeon  by  paying  the 
amount  of  the  Incumbrance^  The  plaintiff 
as  purchaser  at  the  foreclosure  and  sale  took 
all  the  rights  of  his  senior  mortgagee,  and 
so  mudi  of  the  mortgagor's  equity  of  Tedenq>- 
tion  as  was  not  bound  by  the  subsequent  lloi 
of  the  defendant  Gray. 

sun  further,  in  Osbom  v.  Logns,  28  Or. 
310,  37  Pac.  456,  88  Pac.  190,  42  Pac  987, 
this  court  says  that  the  owner  of  the  equity 
of  redemptitm  Is  an  indispensable  party. 
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and  irltkont  him  tbe  salt  cannot  proceed. 
Sobsequent  lienors  are  conddered  necessary 
partlM,  but  their  absence  from  the  record 
does  not  poforce  of  that  fact  raider  the  pro- 
ceedlnge  a  mulUtr. 

In  Wilson  T.  Tarter.  22  Or.  B04,  80  Pac. 
490,  a  purchaser  at  a  foreclosure  sal^  In 
whldi  the  owner  of  an  intesral  part  of  the 
land  Included  In  the  mortgage  ma  not  made 
1  part7  to  the  foreclosure,  was  given  the 
optim  of  oompdUng  the  owner  of  the  parcel 
to  redeem  by  paying  the  full  d^t  or  of  con- 
veying to  the  subsequent  owner  the  parcel  In 
question. 

In  SeUwood  T.  Gray,  supra,  Judge  Lord 
8839,  referring  to  the  mortgagor:  **Hls  equity 
of  redemption  Is  the  right  to  redeem  from 
the  mortgage — to  pay  off  tbe  mortgage  debt 
—until  this  right  Is  barred  by  deo^  of  fore- 
dosure;  but,  until  this  right  Is  barred,  his 
estate  In  law  ot  equity  is  Just  the  same  after 
as  it  was  before  default.  It  Is  a  right, 
tbougb,  of  which  the  law  takes  no  cognl- 
sanee,  and  la  enforceable  only  In  equity,  and 
has  nothing  to  do  wiUi  our  statute  of  re- 
daupttona  This  Is  a  Taluable  rli^t,  and 
exists  not  only  in  tbe  mortgagor  himself,  but 
In  every  other  person  who  baa  an  interest  in, 
or  legal  or  equitable  lien  upon,  the  mortgaged 
premises,  and  Includes  Judgmoit  creditors, 
all  of  whom  may  insist  upon  a  redemption 
of  the  mortgage." 

Conceding,  as  we  must,  for  the  purposes  of 
this  opinion,  that  the  plaintiff  was  tbe  resid- 
uary devisee,  under  the  McGullongfa  will, 
within  the  meaning  of  the  excerpt  Just  quot- 
ed. It  had  an  interest  hi  the  mortgaged  pron- 
IsesL  Indeed,  it  stood  in  the  shoes  of  one  of 
tbe  mortg^:ors,  to  wit,  Its  testator.  As  such, 
it  had  a  right  to  sue  for  the  redemption  of 
the  premises;  that  right  not  havii^  been 
barred  by  the  foreclosure  suit  Considering 
It  even  as  a  tenant  In  oommon  It  still  had  a 
right  to  flue  for  redemption  under  tbe  au- 
thority of  Uerrltty  v.  Hosmer,  11  Gray 
(Mass.)  276,  71  Am.  Dec.  713. 

An  analysis  of  tb^  eases  quoted  will  show 
that  the  right  of  the  purchaser  at  the  sale  to 
compel  a  redemption,  on  tbe  one  hand,  and 
of  a  person  tntwested  in  the  premises  to  sue 
for  rednnptlmi,  on  the  other,  do  not  de|)end 
oa  the  decree  at  tbB  foredosure  being  wholly 
v<M  as  to  all  claimants.  In  all  the  cajsea  in«i- 
tloned,  the  decree  was  valid  as  to  some  of  the 
detenduits  in  the  suit,  but,  of  course,  inef- 
fectual as  to  parties  in  Interest  who  were 
not  made  defendants. 

The  right  of  a  purchaser  at  such  a  sale 
to  compel  a  redemption  strict  foreclo- 
snxe  i-  a  right  which  is  the  complement  of 
tbe  rli^t  on  the  part  of  one  claiming  a  sub- 
Kqaent  Interest  in  the  land  to  bring  a  suit 
to  redaon.  The  situation  is  this:  The  ten- 
ant in  common,  not  being  made  a  party  to 
the  ndt  to  foreclose.  Ante  some  one  in  pos- 
■enloa  of  the  whole  of  the  land  with  whom 
he  has  no  privity,  who  is  not  a  tenant  In  com- 
mon under  the  original  holding,  and  his  suit 


to  redeem  Is  an  effort  to  rid  the  land  of 
tbe  one  who  has  thus  Intruded.  Tbe  result 
of  his  ^ort,  if  successful.  Is  to  terminate 
tbe  ^ect  of  the  sale  and  restore  the  estate 
to  Its  former  owners,  for  his  redemption  In- 
ures to  their  boi^t  Dray  v.  Dray,  21  Or. 
69,  27  Pac.  228.  What  must  he  do  to  effect 
that  punKMwT  He  must  do  equity  by  re- 
deeming the  land,  and  to  do  so,  in  the  lan- 
guage of  Williams  V.  Wilson,  42  Or.  SOT,  70 
Pac.  1033  (95  Am.  St  Bep.  746),  "he  must 
pay  the  mtlre  mortgage  debt  and  interest 
under  the  equitable  rule,  and  not  under  the 
statute  as  from  a  sale  under  the  decree." 

All  the  decisions  of  this  court  above  noted, 
so  far  as  the  sum  to  be  paid  Is  concerned, 
contemplate  nothing  less  than  the  full 
amount  of  the  mortgage  debt  It  must  be 
so,  for  the  object  of  redempUon  is  not  to  «(- 
tabllsh  cotenancy  with  the  purchaser,  but 
rather  to  terminate  tbe  effect  of  Uie  sale  and 
exclude  him  from  participation  In  the  title. 
He  must  therefore  have  his  full  debt  with 
interest  wltbont  deducting  the  amount  bid  at 
the  sale  or  any  part  thereof.  Neither  should 
the  amount  required  tor  redemption.  If  al- 
lowed in  this  case,  be  diminished  by  the 
forming  the  conslderatlfm  paid  to  Ke^  to  In- 
duce him  to  quitclaim  the  tract  to  Mary 
and  EUen  ZIgler.  If  those  two  grantees  were 
dalmlng  under  the  bond  for  deed  from  Hc- 
Cullough  and  Talbott  to  L.  ZIgler,  their 
interest  was  subsequent  and  subordinate  to 
both  the  Kees  mortgages,  the  latest  of  which 
bore  date  August  ^  1891,  while  the  ZIgler 
bond  was  executed  Angast  1,  1892.  More- 
over, although  ZIgler  was  made  a  party  to 
the  Kees  foreclosure  suit  as  a  Junior  Incum- 
brancer under  his  bond,  he  withdrew  his  an- 
swer, and  the  decree  barred  and  foreclosed 
him  from  any  further  interest  in  the  premises. 
By  Us  purchase  at  the  foreclosnre  mle,  Kees 
took  the  land  free  from  any  claim  on  the 
part  of  Zigler.  In  paraphrase  upon  the  lan- 
guage of  Williams  V.  Wilson,  42  Or.  308^  TO 
Pac.  1031,  96  Am.  St  Bep.  746,  there  must 
have  been  some  purpose  in  making  ZIgler  a 
party  to  the  foreclosure  suit,  and  what  pur* 
pose  can  be  subserved  thereby  if  the  decree 
d^ied  or  curtailed  none  of  his  righto  under 
his  junior  bond  for  a  deed?  The  title  be  con- 
tracted for  having  been  extinguished  by  the 
foreclosure,  not  only  because  of  the  Juniority 
of  bis  bond  for  a  deed,  but  also  because  he 
did  not  set  it  up  as  his  defrase  in  that  suit, 
he  might  have  had  recourse  upon  his  obli- 
gors to  recover  what  he  had  paid  them,  but 
he  had  no  c3aim  upon  the  purchaser  at  the 
sale,  for  the  latter  took  by  a  title  paramount 
to  Zlg^er's  bond.  Kees  had  the  right  to  sell 
whatever  he  had  acquired  by  the  sale  to  ZIg- 
ler or  Keene-or  any  one  else;  but  the  deal 
would  not  inure  to  the  ben^t  of  the  plain- 
tiff, a  stranger  to  the  transaction. 

To  charge  the  (360  against  the  present  de- 
f^ants.  If  a  redemption  is  permitted  here, 
would  be  in  effect  to  declare  that,  notwith- 
standing the  ZIgler  bond  was  subsequent  to 
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the  Eees  mortgages  and  was  foreclosed  and 
Its  effect  terminated  by  tbe  decree,  yet  it 
survlvea  tbe  grave  of  foreclosure  and  Is 
resurrected  Into  a  position  paramount  to  that 
of  the  purchaser  at  the  sale."  Of  course,  if 
tbe  plaintiff  In  this  suit  bad  alleged  that 
Eees  or  his  grantees  had  received  anything 
from  the  land  In  excess  of  maintenance  and 
taxes,  it  might  by  that  much  reduce  the 
amount  to  be  paid  for  redemption,  within  the 
principle  laid  down  in  OarCwrlgbt  t.  Savage, 
5  Or.  397 ;  but  nothing  Of  that  kind  appears 
In  tbe  complaint.  ' 

Manifestly,  In  this  case,  the  plaintiff  is  not 
trying  to  redeem  Its  own  undivided  half  sepa- 
rately, for,  as  we  have  seen.  Its  title  Is  not 
affected  by  tbe  foreclosure  suit  to  which  it 
was  not  a  party;  bat,  in  order  to  do  equity, 
it  must  redeem  the  whole  property  by  paying 
tbe  whole  mortgage  debt  The  property  was 
pledged  as  a  whole,  tbe  ptalntlfTs  testator 
was  liable  for  the  whole  debt,  and  the  re- 
demption should  be  equally  broad.  The  im- 
portant question,  however,  is  whether  plain- 
tiff should  be  allowed  to  redeem  at  all. 

The  defendants  here  urge  that  the  plaintiff 
Is  seeking  to  enforce  a  stale  claim,  and  that, 
as  such,  its  former  right  to  redeem  should 
be  barred.  Tbe  plaintiff  contends  that  It  is 
merely  asking  for  an  accounting  between  It 
and  the  defendants,  whom  It  styles  "its  ten- 
ants In  common,"  for  the  rents  and  profits 
of  the  lands  accruing  since  the  death  of  Mrs. 
McCiillougb  and  the  extinguishment,  by  tiiat 
event,  of  her  life  estate;  but,  as  we  have 
seen,  the  bill  cannot  be  entertained  for  such 
a  purpose.  The  plaintiff's  Interest  In  tbe 
real  property  In  question  arose  at  least  when 
the  will  of  McCuUough  was  probated.  At 
that  time  the  plaintiff  had  such  an  estate 
in  tbe  land  as  residuary  devisee  that  It  might 
have  paid  to  Kees  the  amount  due  upon  the 
mortgages  even  before  suit  to  foreclose  and 
thus  extinguish  them.  Nothing,  so  far  as 
appears  by  this  record,  ever  arose  to  pre- 
vent such  action  on  the  part  of  tbe  plaintiff. 
Tbe  life  estate  of  Mrs.  McCuUough  was  no 
obstacle  to  prevent  plaintiffs  redemption,  for, 
being  a  tenant  in  common  with  her,  it  could 
have  charged  her  with  ber  proportional  part 
of  the  redemption  fund.  It  was  more  than 
14  years  after  it  thus  became  entitled  to  re- 
deem from  the  effect  of  the  Kees  mortgagee 
until  the  plalnUfl  InsUtuted  tbls  suit 

In  the  settlement  of  tbe  McCullough  es- 
tate, the  plaintiff  was  served  with  citation 
on  the  6th  day  of  December,  to  show 

cause  in  the  county  court  of  Linn  county 
why  these  very  premises  should  not  be  sold 
for  tbe  satisfaction  of  claims  against  the 
McCuilougli  eatate.  Frior  to  the  Kees  fore- 


closure, it  was  notified  by  correspondence 
with  J.  M.  Somers,  an  attorney,  of  the  situa- 
tion and  was  Importuned  to  make  some  pro- 
vision for  the  payment  of  the  mortgage,  but 
declined  to  do  so.  So  far  as  the  records 
appear,  it  made  no  answer  to  tbe  citation 
to  show  cause  why  the  land  should  not  be 
sold  at  administrator's  sale.  It  was  certain- 
ly by  these  facts  put  upon  its  inquiry  as  to 
its  Interest  in  the  lands  as  early  as  Decem- 
ber 6.  189^  the  date  the  citation  was  served 
upon  it. 

The  general  statute  of  limitations  for  tbe 
recovery  of  real  property  is  10  years. 
O.  L.  I  3.  While  courts  of  equl^  are  not 
bound  strictly,  like  courts  of  law,  by  tbe  stat^ 
Qtes  of  limitations,  yet  equity  will  act  by 
analogy  undu*  their  restrictions,  and  tbe  rule 
la  that,  when  suit  Is  brought  after  the  stat- 
utory time,  the  plaintiff  must  plead  and  prove 
that  laches  on  its  part  do  not  exist,  and  the 
facts  must  be  speclflcaUy  and  precisely  plead* 
ed.  Wills  r.  Nebalem  Coal  Co.,  62  Or.  91, 
96  Pac.  528 ;  WUwn  T.  WUson.  41  Or. 
69  Pac.  923. 

There  Is  no  reason  assigned  la  the  com- 
plaint why  the  plaintiff  did  not  act  prompt 
ly  in  asserting  its  claims  to  the  land  in  ques- 
tion. Meanwhile,  tbe  land  has  passed 
through  several  handa  to  the  present  defend- 
ants. Some  of  the  parties  connected  with 
tbe  transaction  are  dead.  The  testlmoDy 
shows  that  Eees,  the  mortgagee  under  whom 
the  defendants  claim,  Is  also  dead  and  his 
estate  finally  settied.  The  delay  of  plaintiff 
has  certainly  worked  to  the  prejudice  of  the 
present  holders  of  tbe  lands,  if  its  contentlcHi 
is  to  prevail  here.  Long  after  their  grao- 
tor's  death  they  are  assailed  by  a  claim 
which  could  have  been  urged  over  14  yean 
earlier.  Tbe  plaintiff  now  claims  under  the 
alias  "Congregational  Seminary  at  Forest 
Orove,"  which  It  would  not  recognize  when 
cited  In  the  county  court,  and,  while  Its  con- 
duct in  that  proceeding  does  not  operate  ai 
an  estoppel,  not  having  been  pleaded  as  sncb, 
still  It  Is  a  circumstance  which  strongly  im- 
putes laches  to  tbe  plaintiff.  Tlie  testimony 
shows  that  tbe  land  brought  as  near  what  it 
was  worth  as  could  be  expected  at  a  forced 
sale.  It  has  advanced  in  value,  not  only  on 
account  of  tbe  devel<9mant  of  the  country 
In  general,  but  also  by  reaaea  of  the  Impreve- 
ments  made  upon  it  by  the  present  holders 
in  establishing  tbttlr  homes  upon  it  If  the 
plaintiff  would  reap  where  it  baa  net  sown, 
it  should  have  begun  soonw.  Its  ladies  rea- 
der It  Inequitable  now  t*  allow  the  present 
defoidants  to  be  ousted  by  a  dalm  so  stale. 

The  decree  of  tbe  circuit  court  akonld  be 
reversed,  and  the  auit  dismissed. 
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BBOOK  T.  CITY  OF  OAEIAND. 
(S.  F.  5,896.) 

(Snpiane  Oonrt  of  CBlUonla.    Aug.  1»  1911. 
Befacarinr  Denied  Aug.  SU  1911.) 

1  CommruTioirAL  "L^w  Q  290*)— Munici- 
pal C0RF0SATI0N8  (|  407*)— DUB  PBOCESS 

or  Law—Hubiitg  on  E^ztbnt  or  Assbsb- 

MKHT  District  fob  Sewkb. 

Act  Feb.  13,  1911  (St.  1911,  p.  40),  con- 
ferring on  a  dtr  conncU  power  to  create  a  sew- 
er district  for  special  taxation  for  payment  of 
a  Mwer  to  be  constructed  therein,  without  any 

fiioTision  for  persons  interested  tiaving  a  hear- 
Bf  on  the  guMtion  of  limits  of  the  district,  and 
the  exclusion  of  their  property  therefrom,  if 
found  not  benefited,  the  only  hearinr  vouch- 
safed them  being  one,  under  Pol.  Code,  S8  3673- 
36S2,  before  the  city  board  of  equalization,  as 
to  their  property  having  been  properly  valued, 
contravenes  the  provinion  of  the  Constitution 
against  taking  property  without  due  proceu. 

[Ed.  Note.— For  other  Constitution- 
al Law,  Cent  Dig.  SS  871-875;  Dec.  Dig.  " 
200;*    Uunicipal   Corporations,   Dec.  Dig. 

2.  monicipai.  corfobaticnb  950*>--bonds 
—Local  Impbovemknts. 

The  bonds  provided  for  by  Act  Feb.  13, 
1911  (St  1911,  p.  40),  to  be  Issued  for  payment 
of  the  cost  of  a  sewer  to  be  paid  by  taxes  on 
the  property  In  the  sewer  district,  and  which 
therefore  are  not  obligations  of  the  city,  are 
not  invalid  because  the  statute  provides  that 
the  city  shall  not  be  responsible  for  their  pay- 
ment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ct^nMoBB,  Oent.  Dtg.  If  902-910;  Dec  IMg. 

8.  UmacxPAi.  OoBPOBATions  d  as9*)  — Rb- 

PEAi<— Inconsistent  Acts. 

Act  Feb.  13,  1911  (St  1911,  p.  40).  as  to 
Eewer  districts  in  cities,  If  conflicting  with  St. 
1891,  p.  84,  as  to  the  limit  of  indebtedness  a 
city  may  incur  for  pnbUc  improvements,  to  tiiat 
extent  repeals  the  earlier  statute. 

IBd.  Note^For  other  eases,  see  Municipal 
Corporations,  Dec.  Dig.  I  869.*J 

4.  MUNICIPAI.  CiOBPORATIONB  (|  964*)— Mu- 
MICIPAI,  ItCPBOVKUENTS— INTBBKBT  ON  OBLI- 
GATIONS. 

The  provision  of  the  charter  of  Oakland, 
limiting  the  rate  of  interest  on  obligations  of 
the  city  incurred  for  acquiring  or  constructing 
muQicipai  works,  applies  only  to  works  under- 
taken by  the  city  itself  as  a  municipal  corpora- 
tioo,  and  not  to  local  Improvements  made  with- 
in a  special  anessment  district  to  be  l»id  for 
by  taxation  of  the  property  in  the  district 

lEd.  Note.— For  other  cases,  see  Municipal 
O>rporations.  Dec.  Dig.  {  9^.*J 

CoNgmutiONAL  Law  ({  46*)— Dbtbbhina- 
noN  or  OoNBTrnmoNAL  Qdxstion  —  Ne- 

CB88ITT. 

The  gnestion  whether  a  statute  authorizes 
the  issue  of  bonds  to  run  longer  than  40  years, 
aod.  if  BO,  whether  it  contravenes  Const,  art 
11,  i  18^  prohibiting  th«  issuance  of  manicipal 
bonds,  is  not  presented,  and  need  not  be  dedd- 
ed.  it  not  appearing  tbe  bonds  In  question  are  to 
mn  longer,  as  the  statute,  if  in  contravention 
of  such  provision,  would  be  void  only  in  bo  far 
as  autliortsing  the  Issuance  of  bonds  maturing 
iftpr  more  than  40  years,  and  remain  in  force 
with  respect  to  an  issue  maturing  within  such 
period, 

IKA.  Note. — For  other  cafes,  see  Constitution- 
al Uw,  Cent  Dig.  H  43-45;  Dec  Dig.  {  46.*J 


In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  T.  W.  Harris,  Judge. 

Action  by  F.  W.  S.  Brook  against  the  City 
of  Oakland.  Judgment  for  defendant  Plain- 
tiff appealB.  Reversed. 

Rehearing  denied  in  bank;  Beatty,  O.  J., 
dissenting. 

Reed,  Black  A  Beed,  for  api;>ellant,  Ben 
F.  Woolner  (Snook  ft  CSbnrch,  of  conusel),  for 
respondent 

SHAW.  J.  This  Is  an  action  by  the  plain- 
tiff, on  behalf  of  taimself  and  others  as  tax- 
payers -within  a  certain  part  of  the  city  of 
Oakland,  described  as  Sewer  District  No.  1, 
to  enjoin  the  issuance  and  sale  of  certain 
bonds  of  the  city  of  Oakland  to  be  paid  by 
a  special  tax  upon  the  [voperty  within  the 
district  Dtfmdant  had  judgment  In  title 
court  below,  and  the  plalntlft  appeals. 

The  bondB  have  been  authorized  by  pro- 
ceedings taken  under  the  act  of  February  13, 
1011  (St.  1911.  p.  40),  providing  for  the  crea- 
tion of  sewer  districts  in  cities,  tbe  construc- 
ticn  of  sewers  therein,  tbe  issuing  of  bonds 
to  raise  tbe  funds  necessary  for  the  construc- 
tion thereof,  and  the  payment  of  such  bonds. 
The  plaintiff  claims  that  this  act  is  uncon- 
stitutional. 

The  act  provides  that  the  dty  council  of 
any  city  may  from  tlme.to  time  create,  with- 
in such  city,  separate  sewer  districts,  when- 
ever it  may  be.  necessary  or  convenient  in  the 
judgment  of  the  council  for  tbe  proper  sani- 
tation of  such  district  to  construct  a  sewer 
therein,  and  may  provide  for  the  Issuing  of 
bonds  to  pay  the  cost  of  such  sewer.  Tbe 
proposition  to  issue  bonds  must  be  submitted 
to  a  vote  of  tbe  qualified  electors  of  tbe  dis- 
trict created,  and  they  can  only  be  issued  when 
authorized  by  tbe  votes  of  two-thirds  of  all  the 
votes  cast  at  such  election.  When  Issued,  the 
bonds  are  to  be  paid  by  means  of  taxes  levied 
and  assessed  upon  tbe  property  within  tbe 
district,  the  same  to  be  levied,  assessed,  and 
collected  In  the  same  manner  and  at  the 
same  time  as  other  taxes  for  munictpal  pur- 
poses are  levied,  assessed,  and  eoJlected. 
The  act  contains  no  provision  whatever  for 
any  notice  or  bearing  upon  the  question  of 
tbe  limits  of  the  sewer  district  No  property 
owner  is  given  any  opportunity  to  be  heard 
upon  the  question  whether  the  proposed  sew- 
er will  benefit  his  property,  or  the  question 
whether  his  property  should  be  included  in 
the  district  to  be  taxed  for  its  construction. 
The  only  hearing  vouchsafed  to  him  is  the 
hearing  with  respect  to  the  regular  annual 
valuation  of  his  property  by  the  dty  assessor 
before  the  dty  board  of  equalization  under 
sections  8678  to  3682  of  the  Political  Code, 
which  the  city  charter  makes  applicable  to 
assessments  for  city  purposes.  At  such  hear- 
ing be  would  be  permitted  to  show  that  his 
proper^  was  not  subject  to  taxation  for  gen- 
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eral  city  purposes,  or  that  the  valuation  was 
.  too  high,  but  there  Is  no  provision  allowing 
him  to  show  at  that  hearing  that  It  was  not 
benefited  by  the  sewer,  or  that  it  should  not 
have  been  included  within  the  sewer  district, 
,or  that  It  was  not  benefited  In  the  same  pro- 
portion as  other  property  of  like  value. 

[11  1.  If,  under  the  constitutional  provi- 
sion that  no  person  shall  be  deprived  of  his 
property  except  by  due  process  of  taw,  It  is 
not  within  the  power  of  the  L^slature  to 
confer  upon  a  city  council,  or  other  local 
body,  the  authority  to  create  local  assess- 
ment districts  for  taxation  to  pay  for  local 
improvements,  without  some  provision  for 
notice  to  the  persons  interested  and  a  hear- 
ing upon  the  question  of  the  limits  of  the 
district  and  the  exclusion  of  their  property 
therefrom,  If  It  Is  found  not  to  be  benefited 
thereby,  tfa^n  the  act  In  question  is  uncon- 
stitutional and  void.  It  clearly  does  not  pro- 
vide for  such  notice  or  hearing. 

The  Constitution  of  Cfillfomia  provides 
that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law.  Article  1, 
1 13.  This  is  also  declared  by  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  The  question  whether  or  not  this 
act  operates  to  derive  persons  of  property 
without  due  process  of  law  is  therefore  a 
federal  question,  upon  which  the  decisions 
of  the  Supreme  Court  of  the  United  States 
are  the  controlling  authority. 

It  is  thoroughly  settled  by  the  decisions  of 
that  court  that  the  Legislature  Itself  has  the 
power  to  Ox  by  statate  the  limits  of  a  local 
taxing  district,  such  as  th  sewer  districts 
contemplated  by  this  act,  without  a  formal 
notice  or  hearing,  and  Uiat,  when  It  has  done 
so,  the  courts  will  not  Inquire  Into  the  mat- 
ter of  a  hearing  before  the  Legislature,  nor 
into  the  legislative  decision  as  to  the  prop- 
erty benefited  and  pn^erly  included  In  the 
district,  but  will  regard  that  determlnatl<m 
OS  final  and  conclusive.  These  decisions  were 
recently  reviewed  and  followed  upon  this 
point  by  this  court  in  Pe<^le  v.  Sacramento 
Drainage  District,  155  Gal.  S86, 103  Pac.  214, 
wherein  It  Is  said;  "Where  the  Legislature 
has  itself  spoken  In  the  creation  of  a  dis- 
trict such  as  this,  and,  where  the  l^slatlve 
determination  may  be  deemed  to  depend  on  a 
question  of  fact,  it  is  conclusively  presumed 
that  the  Legislature  toolt  evidence  in  its  de- 
termination, and  the  decision  which  It  has 
reached  will  not  be  subject  to  review  by  the 
courts."  The  opinion  quotes  the  following 
from  Fallbrook  Irr.  Dlst  v.  Bradley,  164  U. 
8.  112,  174,  17  Sup.  Ct  56,  69,  41  L.  Ed.  339: 
"The  Legislature,  when  it  fixes  the  district 
Itself,  is  supposed  to  have  made  proper  in- 
quiry, and  to  have  finally  and  conclusively 
determined  the  fact  of  the  benefits  to  the 
land  included  In  the  district,  and  the  citizen 
has  no  constitutional  right  to'  any  other  or 
further  hearing  upon  that  question.  The 
right  which  be  tbweafter  bas  Is  to  a  hearing 


upon  the  question  of  what  i»  termed  the  ap- 
portlonm^t  of  the  tax;  L  e.,  the  amount  of 
the  tax  which  he  is  to  pay."  Accordingly  it 
was  held  in  the  Sacramento  Drainage  Dis- 
trict Case  that  the  statute  there  Involved 
was  not  rendered  void  by  reason  of  the  fact 
that  it  did  not  provide  for  a  hearing  with 
respect  to  the  limits  of  the  district  to  be  tax- 
ed, but  arbitrarily  fixed  It  by  the  terms  of 
the  act  Itself. 

Upon  the  converse  question  of  the  right  to 
and  the  necessity  for  a  hearing  where  the 
Legislature  does  not  itself  fix  the  bounds  of 
the  assessment  district,  but  commits  such 
determination  to  some  local  tribunal,  the  city 
council  In  this  case,  the  decisions  of  that 
court  are  equally  decisive  to  the  effect  that 
at  8(Hne  stagj  in  the  proceedings  the  land- 
owner must  be  accorded  a  hearing  upon  the 
question  whether  or  not  his  land  Is  ben^ted 
by  the  proposed  public  improvement,  In  order 
to  constitute  due  process  of  law.  In  the  Fall- 
brook  Case  the  court,  after  the  passage  above 
quoted,  proceeded  to  discuss  this  .phase  of 
the  question,  saying:  "But  wh&i,  as  In  this 
case,  the  determination  of  the  question  of 
what  lands  shall  be  included  in  the  district 
Is  only  to  be  decided  after  a  decision  as  to 
what  lands  described  in  the  petition  shall 
be  benefited,  and  tiie  decision  of  that  ques- 
tion is  submitted  to  some  tribunal  (the  board 
of  supervisors  In  this  case),  the  parties  whose 
lands  are  thus  included  In  the  petition  are 
oititled  to  a  hearing  upon  the  question  of 
benefits,  and  to  have  the  lands  excluded  if 
the  Judgment  of  the  board  be  against  their 
being  benefited.  Unless  the  L^islature  de- 
cide the  question  of  benefits  itself,  the  land- 
owner has  the  right  to  be  heard  upon  that 
question  before  his  i»roperty  can  be  takoL" 
In  Spencer  v.  Merchant,  IJ^  U.  S.  845,  8  Sup. 
Ct  921,  31  L.  Ed.  763,  the  Legislature  bad 
declared  In  the  act  that  certain  lands  were 
benefited  and  should  be  taxed  for  the  Im- 
provemoiL  The  court  held  this  detmnina- 
tion  condiulre  upon  the  courts,  but  added 
that,  If  the  determination  is  oommitted  to 
commissioners,  the  landowners  "may  be  oi- 
titied  to  notice  and  hearing  upon  the  qnes- 
tlon  whether  their  lands  are  benefited  and 
how  much."  In  Parsons  v.  District  of  Co* 
lumbla.  170  U.  S.  52,  18  Sup.  Ct  524,  42  L. 
Ed.  943,  the  court  said:  "Where  the  Legis- 
lature has  submitted  these  questions  for  in* 
quiry  to  a  commission,  or  to  official  persons 
to  be  appointed  under  municipal  ordinances 
or  regulations,  the  Inquiry  becomes  in  Its 
nature  Judicial  in  such  a  sense  that  the  prop- 
erty owner  Is  entitled  to  a  hearing,  or  to  a 
notice  and  an  opportunity  to  be  heard."  In 
Londoner  v.  Denver,  210  U.  S.  385,  28  Sup. 
Ct.  714,  52  L.  Ed.  1103,  the  latest  decision 
of  the  United  States  Supreme  Court  upon  the 
subject  the  court  says:  "Where  the  Legis- 
lature of  a  state,  Instead  of  fixing  the  tax 
Itself,  conunits  to  some  subordinate  body  the 
duty  of  determining  whether,  in  what  amoimt 
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aad  upon  whom  it  sball  be  levied,  and  of 
making  Its  asseaament  and  apportionment, 
due  process  of  law  requires  that  at  sorae 
stage  of  the  proceedings  before  the  tax  be- 
comes Irrevocably  fixed,  the  taxpayer  shall 
have  an  opportanlty  to  be  heard,  of  which 
he  mnst  have  notice,  either  personal,  by  pub- 
lication, or  by  a  law  fixing  the  time  and 
place  of  the  bearing." 

What  Is  meant  by  these  statements  is  11- 
loBtrated  by  the  two  cases  of  Volgt  t.  De- 
troit, J84  U.  S.  115,  22  Sup.  Ct.  337,  46  L.  Ed. 
459.  and  Goodrich  v.  Detroit,  184  U.  B.  432, 
22  Sup.  Ct  SOT,  46  L.  Ed.  627.  The  statute 
of  Michigan  authorized  the  common  council 
of  a  city  to  assess  the  whole,  or  a  part,  of 
the  cost  of  opening  a  new  street  upon  the 
property  of  the  district  benefited  thereby,  the 
limits  of  which  were  to  be  fixed  by  the  coun- 
cil. No  bearing  waa  provided  at  or  before 
the  passage  of  the  resolution  fixing  the  lim- 
its of  the  district  and  declaring  the  amount 
to  be  raised  by  assessment  upon  the  property 
sitaated  within  it  But  after  thus  fixing  the 
bounds  of  the  district  and  the  amount  to  be 
raised  the  council  was  required  to  apportion 
said  amount  upon  each  parcel  of  property  In 
tbe  district  In  proportion  to  the  benefits  ac- 
cruing thereto  from  the  opening  of  the  street, 
and  another  provision  of  the  statute  provid- 
ed Uiat  there  must  be  a  hearing,  or  a  notice 
and  (^portunlty  for  a  hearing,  upon  this  as- 
Mssment,  before  it  could  be  conflruied  or  en- 
forced. The  Supreme  Court  of  Michigan  bad 
held  that  no  separate  notice  or  separate  hear- 
ing upon  the  qaesUons  oC  the  bounds  oC  the 
district  and  tlie  amoont  to  be  charged  there- 
on was  neceaaary.  It  serais  that  it  was  also 
of  the  opinion  that  the  hearing  upon  the  as- 
sessmoit  did  not  authorize  an  Inquiry  into 
the  qnestltm  of  whethw  the  lands  within  the 
district  wrae  or  were  not  benefited,  for  it 
said:  'at  Is  yvpj  dear  that  the  L^alatare 
itself  m^t  have  established  the  special  as- 
msmttit  dlsMct  Had  it  seen  fit  to  do  so, 
woqM  it  be  claimed  tiiat  its  right  to  do  so 
oonld  be  questioned  as  unconstitutional,  be- 
caose  no  notice  was  glrea  to  the  property 
biridera  affected  thereby  that  it  was  intend- 
ed to  establish  such  a  district?  If  the  an- 
swer to  tbiB  question  should  be  In  the  nega- 
tive why,  when  the  Legislature  lias  dele- 
Bated  to  ttie  common  council  of  the  dty  the 
right  to  establish  the  special  district,  should 
it  be  said  that  the  law  delegating  this  power 
Is  nnconstitatlonal  because  notice  is  not  re- 
quired? The  estaUtohmeut  of  the  special  as- 
Ktsment  district,  in  the  one  instance  by  the 
I<Q[Ulatnr^  and  in  the  other  instance  by  the 
Gonunom  oonncll,  is  the  exercise  of  a  leglsla- 
tfre  power,  with  which  the  courts  will  not 
ordinarily  Interfere."  Volgt  t.  Detroit,  123 
MIdL  B52,  82  N.  W.  255.  Upon  this  last  ques- 
tion, the  Supreme  Court  of  the  United  States 
did  not  agree  with  the  Michigan  court  It 
held  that  the  hearing  upon  the  assessment 
was  In  effect  a  hearlog  upon  the  whole  ques- 
titm,  and  that  at  that  hearing  inquiry  must 


be  allowed  cot  only  as  to  the  prop«r  propor- 
tion charged  upon  the  respective  tracts  of 
land,  but  also  upon  the  question  whether  any 
particular  tract  was  benefited  at  all  and 
should  not  be  excluded  from  the  district, 
notwithstanding  the  resolution  of  the  coun- 
cil Including  it  Upon  this  construction  only 
did  It  hold  the  assessment  valid.  In  the 
Volgt  Case,  upon  this  point  that  court  said: 
"He  is  given  a  thoroughly  efficient  oppor-. 
tunlty  to  be  beard  to  test  the  legality  of  the 
charge  upon  him.  And  It  is  only  with  the 
charge  upon  him  that  he  Is  concerned,  and 
of  that  alone  be  can  complain.  In  the  IC- 
ffality  of  that  charge  is  necessaHly  involved 
the  legality  of  all  which  precedes  it  and  of 
which  it  is  the  oonsequence.  The  Supreme 
Court  of  the  state  decided,  as  we  hove  seen, 
'that  the  amount  of  the  taxes  which  may  be 
assessed  upon  the  district  or  upon  any  givea 
parcel  of  land  cannot  exceed  the  benefits.' 
On  the  hearing  given,  therefore,  the  property 
owner  can  show  a  violation  of  the  rule,  if  a 
violation  there  be,  and  the  showing  will  take 
hfs  land  out  of  the  district  and  relieve  it 
from  the  tax,"  184  U.  S.  122,  22  Sup.  Ct 
340  (46  U  Ed.  459).  (The  italics  are  ours.) 
In  the  Goodrich  Case7184  U.  S.  page  440,  22 
Sup.  Ct  4(X),  46  L.  Ed.  627,  speaking  to  the 
same  point  the  court  said:  "Upou  such  bear- 
ing the  property  owner  may  insist  that  his 
prop«-ty  was  not  benefited  to  the  amount 
assessed,  or  that  it  was  not  benefited  at  all, 
and  thus  obtain  every  advantage  which  he 
might  obtain  were  he  informed  of  every  step 
of  the  proceedings.  The  terms  of  the  resolu- 
tion that  each  lot  be  assessed  In  accordance 
with  the  amount  of  benefits  derived  from 
such  improvement^*  open  the  wbole  ques- 
tion of  the  amount  of  benefit  derived  by  the 
lot,  even  to  showing  that  no  benefit  what- 
ever was  occasioned  by  the  improTement  It 
does  not  f<dlow,  however,  that  he  had  a  ri^ht 
to  be  heard  upon  the  atent  of  the  territory 
to  be  embraced  within  the  assessment  dis- 
trict" The  last  sentence  of  this  quotation  Is 
apparently  addressed  to  the  dalm  that  the 
owner  was  entitled  to  a  separate  bearing 
upon  the  extent  of  the  district 

The  opiniiHis  in  the  DetnHt  cases  say  noth- 
ing upon  the  point  that  the  exercise  of  a  leg- 
islative  power  should  be  hdd  as  effective 
and  ctnudnslve  when  it  is  exercised  by  a  local 
body  to  wlildk  It  Is  delegated,  as  what  it  ia 
exercised  by  the  Legislature  Itself.  But 
thtfe  is  no  uncertainty  in  thdr  effect  1!t\eif 
determine  positively  that  when  a  local  Im- 
provemoit  Is  to  be  paid  for  by  a  tax  assess- 
ed npmi  a  local  assessment  district,  embrac- 
ing only  territory  benefited  by  the  Improve- 
mmtt  and  the  determination  of  the  bounds  of 
the  district  and,  consequently,  of  the  prop- 
erty to  be  assessed,  is  delegated  by  the  stat- 
ute to  a  subordinate  body,  such  as  a  dty 
council,  the  constitutional  requirement  of 
due  process  of  taw  Is  not  fulfilled,  unless 
there  la  provided  a  notice  and  an  opportanlty 
to  be  heard  to  the  property  owner,  itpon  th9 
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questton  whether  or  not  bis  property  Is  ,ln 
fact  benefited  by  the  improvement,  and 
Whether  or  not  it  shall  be,  In  effect,  excluded 
from  the  district,  although  within  Its  terri- 
torial limits. 

Mo  Inqoiry  of  this  diaracter  is  provided  or 
contemplated  by  the  provlBions  of  the  Polit- 
ical Code  for  the  equalization  of  taxes.  The 
ConBtitntlon  and  Statutes  of  this  state  have 
conclnslvely  determined  what  property  Is 
subject  to  genial  taxation  and  where  It  Is 
to  be  taxed.  The  provlBlona  of  the  Political 
Code  referred  to  concern  general  taxation 
only.  The  inquiry  of  the  board  of  equaliza- 
tion is  confined  to  the  qnestlon  of  the  pro- 
portionate valuation  of  the  respective  par- 
cels of  property  taxable  by  law  within  the 
territory  concerned.  It  may,  of  course,  de- 
termine whether  oi  not  a  particular  parcel 
or  article  of  property  Is  situated  within  the 
city,  but,  If  the  decision  la  that  It  Is  so  sit- 
uated. It  can  enter  Into  no  Inquiry  upon  the 
question  whether  or  not  It  Is  benefited  by  the 
uses  to  which  the  money  raised  by  the  taxa- 
tion is  to  be  applied.  The  act  of  February 
13,  1911,  does  not  purport  to  confer  any  spe- 
cial authority  upon  the  board  of  equalization 
with  reepect  to  the  sewer  district  tax  or  the 
property  benefited  thereby.  That  board  has 
nothing  to  do  with  the  question  of  benefits. 

It  may  be,  as  was  said  In  Paulsen  v.  Port- 
land, 149  U.  S.  30,  13  Sup.  Ct  750,  37  L.  Ed. 
637,  that  the  constitutional  provlslou  requir- 
ing due  process  of  law  is,  in  eETect,  autonrat- 
ically  Incorporated  Into  every  statute,  so  far 
as  may  be  necessary  to  give  It  validity,  and 
that,  In  view  of  this  consideration,  the  city 
council,  under  the  statute  and  the  Constitu- 
tion taken  together,  might  have  passed  a 
valid  resolutlcm  creating  such  sewer  district, 
by  Itself  providlDg  for  and  giving  a  reason- 
able notice  filing  a  time  and  allowing  an  op- 
portunity to  each  property  ovmer  to  be  heard 
on  the  question  of  hraefits  to  his  property, 
before  the  resolution  creating  the  district 
was  passed.  -  It  is  not  necessary  to  pass  upon 
this  question,  for  no  such  notice  or  liearlng 
was  given  or  had  before  the  council,  or  at 
ail.  In  view  of  later  decisions,  it  is  doubtful 
if  the  Paulsen  Case  would  now  be  followed 
toy  the  Supreme  Court  of  the  United  States. 
For  the  reason  that  we  have  giv^  and  upon 
the  authority  of  the  dedslons  of  the  Su- 
preme Court  of  the  United  Stetes  above  cit- 
ed, we  can  come  to  no  other  c<mcIuBlon  than 
that  the  resolution  creating  the  district  in 
question  Is  Invalid  and  that  the  bonds  pro- 
posed to  be  Issued  will  be  void,  for  the  rea- 
son that  the  property  owners  will  be  depriv- 
ed of  their  property  to  the  extent  of  the 
taxes  they  may  be  compelled  to  pay  If  the 
proceedings  are  carried  out,  without  due  pro- 
cess of  law,  in  that  they  will  be  afforded  no 
opportunity  to  he  heard  with  respect  to  the 
question  whether  or  not  their  property  Is 
benefited  by  the  sewer  and  was  thA-efore 
pmperlj  Included  In  the  district  to  be  taxed. 


We  have  thought  It  proper  to  raise  and 
consider  this  objection,  althou^  it  is  not  dls- 
cnsaed  or  inresented  In  the  bri^  of  counseL 
We  understand  that  this  case  is  brought  here 
with  a  view  of  obtaining  a  decision  of  this 
court  as  to  the  validity  of  the  bonds,  pre- 
paratory to  and  as  a  foundation  for  a  sale  of 
the  bonds.  Bond  buyers  who  were  proper^ 
ly  advised  would  probably  refuse  to  purchase 
these  bonds,  although  we  should  hold  that 
the  other  objectlona  were  unfounded  and  af- 
firm the  Judgment  without  mentioning  this 
objection.  It  is  not  desirable  that  unwary 
buyers  should  be  Induced  to  purdiase  them 
on  the  faith  of  a  decision  which  failed  to 
consider  a  fatel  objection  to  their  validity. 

[21  2.  It  is  claimed  that  the  bonds  are  in- 
valid because  the  stetute  provides  that  the 
city  of  Oakland  shall  not  be  responsible  for 
the  paymoit  of  the  bonds.  This  position  ap- 
pears to  be  founded  on  the  theory  that  the 
bonds  should  be  obligations  of  the  city  of 
Oakland.  The  theoiy  of  the  statute  is  that 
of  a  local  Improvement  to  be  paid  for  by  an 
assessment  raised  upon  the  property  of  the 
district  benefited  thereby.  Such  bonds  do  not 
become  obligations  of  the  city  In  which  the 
district  may  be  situated.  Meyer  v.  S.  F., 
150  Cal.  131,  88  Pac.  722,  10  L.  R.  A.  (N.  S.) 
110;  Union  T.  Co.  v.  State,  164  Cal.  716,  99 
Pac.  188.  24  L.  R.  A.  (N.  S.)  1111.  We  know 
of  no  constitutional  provision  requiring  that 
the  city  should  become  liable  thereon  and 
none  Is  cited  to  us. 

[3]  3.  Another  objection  Is  that  the  act  of 
1911  conflicts  with  the  provision  of  the  act 
of  1891  (St.  1891.  p.  84)  to  the  effect  that 
no  city  shall  Incur  an  Indebtedness  for  pub- 
lic Improvements  exceeding  15  per  cent,  of 
the  assessed  value  of  the  taxable  property 
therein.  It  Is  a  sufficient  answer  to  this  con- 
tention to  say  that  the  bonds  herein  Involved 
are  authorized  by  the  act  of  1911,  and  that. 
If  that  act  Is  In  conflict  with  the  provision 
of  the  act  of  1891,  the  first  statute  is,  to  that 
extent,  repealed  by  the  later  one. 

[4]  4.  T.he  objection  that  the  rate  of  In- 
terest upon  the  bonds  allowed  by  the  statute 
Is  not  In  conformity  with  the  provision  of 
the  charter  of  the  city  of  Oakland  concern- 
ing Interest  is  answered  by  what  we  have 
heretofore  said  to  the  effect  that  these  bonds 
are  not  the  obligations  of  the  city  of  Oak- 
land, but  are  obligations  Imposed  upon  a 
certain  district  to  be  assessed  for  the  pay- 
ment thereof.  Section  149  of  the  charter  of 
the  city  of  Oakland,  to  which  this  point  re- 
fers, limiting  the  rate  of  Interest  upon  obli- 
gations of  the  city  Incurred  for  the  purpose 
of  acquiring  or  constructing  municipal  works 
to  five  per  cent,  per  annum,  applies  only  to 
obligations  of  the  city  for  works  undertaken 
by  the  dty  itself  as  a  municipal  corporation. 
It  has  no  application  whatever  to  local  Im- 
provements made  within  a  spedal  assessment 
district  and  payable  out  of  funds  raised  hy 
texatlon  thereon. 

[t]  6.  Another  objection  Is  that  the  act 
does  not  provide  that  the  bonds  Issued  uador 
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It  ahall  mature  within  40  yean  from  tbelr 
date,  and  that  this  la  a  violation  of  section 
IS  of  article  11  of  the  Constltntlon.  The 
provision  of  the  act  on  this  subject  la  that 
the  bonds  "sball  be  payable  In  the  follow- 
ing manner:  a  part  to  be  determined  by  the 
l^slatlve  body  of  the  municipality,  which 
part  ahall  not  be  leaa  than  one-fortieth  part 
of  the  whole  amount  of  andi  Indehtedneas, 
dull  be  payable  eadi  and  every  year  on  a 
day  and  date,  and  at  a  place  within  the  Unit- 
ed States,  to  be  fixed  by  the  legislative  body 
of  the  dty,  town  or  municipal  corporation 
teralng  the  said  bonds,  and  designated  In 
such  bonds.'*  Section  4.  Gmicedlng,  for  the 
pnrpoaes  of  the  case,  that  the  constitutional 
provision  applies  to  bonds  of  a  local  assess- 
ment district,  Ita  effect  upon  the  act  would 
be  to  make  it  void  ao  far  as  it  purported  to 
anthOTlce  the  iasnance  of  bonds  maturing 
more  than  40  years  from  the  time  of  con- 
tracting the  aame,  leaving  It  in  full  force 
with  reapect  to  an  Issue  of  bonds  maturing 
within  such  period,  if  it  was  otherwise  valid. 
It  does  not  appear  from  the  record  that  th.e 
proposed  bonds  are  to  run  longer  than  4Xi 
yeara.  and  hence  this  qoeatlon  la  not  present- 
ed. We  do  not  deem  it  neceaaary  even  to 
determine  whether  or  not  the  language  of 
the  act,  aa  above  quoted,  would  authorize  an 
iasne  of  iHmds  p^able  more  than  40  yeara 
after  fbej  were  contracted.  Its  terma  are 
not  poaltlve  and  etzpreea  and,  as  we  have  de- 
dared  the  act  invalid  for  the  reasons  first 
discussed,  It  is  unnecessary  to  go  further. 
If  future  leglalatlon  la  attempted  on  the  sub- 
ject, different  apreaaiona  may  be  aubatitat- 
ed.  We  remark,  however,*  ttiat  furthOT  legls- 
Mloa  aeema  unnecessary.  The  provtslons  of 
the  Vrooman  act,  authorlslnff  the  construo- 
U<Hi  of  sewers  in  cittea,  to  be  paid  for  by 
apedal  aaaeaamenta  upon  the  pn^ierty  with- 
in a  district  fixed  the  city  coundl,  would 
enable  tiie  peraona  intweated  to  euiMiruct 
the  desired  aewer,  aubstantlally  In  the  man- 
ner attempted  to  be  provided  for  In  the  act 
of  1911.  and  the  Trooman  act  makes  proper 
provlsioii.for  a  hearing  before  the  cotmcll  as 
to  Uie  extent  of  the  oascaament  district,  be- 
fore It  la  formed. 

Upon  the  point  first  discussed  we  think  the 
court  erred  In  holding  the  bonds  valid. 

The  Judgment  Is  revmed. 

We  concur:  HEINSHAW,  J.;  ANGELLOT- 
TI,  X;  LORIGAN,  J.;  8L03S,  J. 


Bx  part«  HUGHES.   (Or.  1,649.) 

(Sapreme  Court  of  OBllfomla.    July  81,  1011.) 

Cbiminal  Law  (]  177*)— Demurrer  to  Ih- 
DicTUENT— Discharge  or  Prisoner. 

Under  Pen.  Code,  |  1008,  providing  that 
the  allowance  of  demurrer  to  an  information 
is  a  bar  to  further  prosecution,  unless  the  court 
directs  ft  new  Information  to  be  filed,  an  order 
allciwiug  a  demurrer  and  reciting  that  the  court 
Tu  of  the  '^opinion  that  a  new  information 


sboold  be  filed,"  being  an  exerdse  of  Jndldal 
authority,  was  good,  and  did  not  entitle  the  de- 
fendant to  a  discharge,  even  though  the  minutes 
only  gave  leave  to  Qle  another  information. 

[Ed.  Note.— For  other  cases,  see  Crii&inal 
Law,  Cent  Dig.  S§  313-310;  Dec.  Dig.  §  177.*] 

In  Bank.  Application  by  John  Hughes 
for  a  writ  of  babeaa  corpus  to  be  directed 
against  W.  F.  Sibley,  shwiff  of  San  Joaquin 
county.   Writ  refused. 

A.  H.  Carpenter,  for  petitioner.  Max  Grim, 
Deputy  Dlst  Atty.,  for  reapondeit 

HENSHAW,  J.  The  petitioner  ahows: 
That  the  minuto  order  of  the  auperlor  court' 
Buatalnlng  his  demurrer  to  the  Information 
was  in  the  following  language:  *7he  demur- 
rer of  the  defendant  to  tiie  Information  on 
file  herein  having  been  heretofore  argued  and 
submitted  to  the  court  for  ito  decision,  It  is 
by  the  court  ordered  that  the  demurrer  to 
the  Information  be,  and  the  same  la,  hereby 
sustained,  and  leave  is  granted  to  the  dia- 
trict  attorney  to  file  another  Information." 
That  upon  the  presentation  of  a  second  in- 
formation his  motion  to  quash,  annul,  and 
«et  it  aside,  was  denied.  Wherefore  be  has 
sued  out  this  writ,  contending  that  the  sec- 
ond Information  was  filed  against  him,  and 
is  bdng  prosecuted  against  him  without  au- 
ttu>rlty  of  law.  Ex  parte  WlUlama,  116  Cal. 
612,  48  Pac.  499;  People  v.  Nogiri,  142  Cal. 
596,  76  PaCL  490. 

The  return  to  this  writ,  howew,  ahows 
that  the  minute  order  hare  assailed  did  not 
correctly  set  forth  the  order  which  the  court 
actually  made  in  the  premises,  and  that  the 
order  actually  made  waa  In  aubstantlal  con- 
formity to  the  provisions  of  section  1008  of 
the  Penal  Code.  The  minute  order,  as  en- 
tered, omitted  a  very  essential  feature  of 
the  order  which  file  court  actually  made, 
to  the  effect  that  it  (the  court)  was  of  the 
"opinion  that  a  new  Information  ahould  be 
filed,  which  would  do  away  with  the  objec- 
tion and  be  sufficient  In  all  respects."  Here 
was  the  exerdse  of  the  Judidal  power,  which, 
as  has  been  said,  the  law  contemplates  the 
court — and  not  the  district  attorney — ahould 
mak&  This  Judicial  power  having  In  fact 
been  exercised  by  the  court,  a  substenttal 
compliance  with  the  stetute  Is  shown. 

The  writ  Is  therefore  discharged,  and  the 
prisoner  remanded. 

We  concur:   LORIGAN,  J.;   MELVIN,  J. 

SHAW,  J.  I  concur.  But  I  wish  to  sug- 
gest to  the  court  below  that  It  should  correct 
Its  minutes,  so  that  they  may  show  the  order 
directing  the  filing  of  a  new  Information. 

SrX)Sa,  J.   I  concur  In  the  Judgment  The 
ruling  of  the  court  seems  to  be  based  upon , 
a  supposed  distinction  between  this  case  end 
Ex  parto  WUIlams,  116  Cal.  512,  48  Pac.  409. 
I  do  not,  however,  see  that  there  la  any  anb- 
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atantial  difference  Itetween  tbe  orders  In  tbe 
two  cases.  I  tblnk  that  too  strict  a  rule  of 
canstmctton  was  applied  In  the  Wllllama 
Oasdt  and  I  sbould  prefer  to  have  tbe  court 
expressly  overrule  that  case,  rather  than 
attempt  to  dlstloguteb  It  upon  Insnffldrat 
grounds. 

I  concur:  ANGELLOTTI,  J. 


UORBISSISY  et  al.  t.  ORAT  et  at  (Sac 
1,825.) 

(Supreme  Court  of  California.    July  81,  1911. 
Rehearing  Denied  Aug.  30,  1911.) 

1.  MoBTOAGEs  (8  5S7*)^FoBSOU>auBB— Per- 
sons Concluded— Mi  NOBS'  Intebbst—Sebv- 
ICE  OF  Pbocess. 

Where  a  mortgaged   bonrestead  vaa  set 
apart  to  the  widow  and  eight  minor  children, 
tbe  interest  of  each  child  could  not  be  affected 
foreclosure  without  service  on  them. 
[Bd.  Note.— For  other  caseB,  aee  Mortgages, 
Gent  Dig.  H  1685-1088;   Dec.  Dig.  {  &87.*J 

2.  MoBTQAOKs  ^1  687*)  — FoBBcu)BDBB— Mi- 
nobs'  iNTKraST— CbMVETANCB. 

"Where  a  mortgaged  bomeatead  was  set 
apart  to  a  widow  and  minor  children,  and  tbe 
mortgage  was  sought  to  be  foreclosed  by  a  serv- 
ice on  the  widow  as  administratrix  only,  and 
not  on  the  children,  their  interest  was  not  af- 
fected either  by  a  sheriff's  deed  to  the  pnzchaa- 
er  or  by  dee&  executed  by  the  purcnaser  to 
others. 

[Ed.  Note.— For  other  cases,  see  Hortgages, 

Dec.  Dig.  i  587.*] 

3.  .TUDOES  {f  47*)— DlBQUAUFlCATIOir— PBXOB 
Acts  op  Attobnbt. 

Code  Civ.  Proc.  (  170,  aubd.  3,  disqualifies 
a  judge  to  act  in  any  action  or  proceeding, 
where  in  any  previous  action  or  proceeding  in- 
volving any  of  the  same  issues  he  baa  been  at- 
torney or  coanael  for  either  party.  Held,  that 
where  defendant  G.,  prior  to  his  elevation  to  tbe 
bench,  had  prepared  a  widow's  petition  for  let- 
ters of  administration  on  her  husband's  estate, 
he  was  not  therebv  disqualified  from  sitting  as 
judge  in  a  proceeding  to  foreclose  a  mortgage  on 
property  belonzing  to  the  estate. 

FEd.  Note.— For  other  eases,  see  Judges,  Cent 
Dig.  §S  214r-223 ;  Dec.  Dig.  {  47.*] 

4.  EXECDTORS  AND  AdMINIBTBATOBB  (i  441*) — 

Actions— Sebvice—Retubw. 

A  return  of  service  personally  by  delivery 
to  M.  of  a  copy  of  the  summons  attached  to  a 
copy  of  tbe  complaint  did  not  show  service  on 
M7  as  administratrix  of  her  deceased  husband's 
estate,  but  only  as  an  individual. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratois,  Cent  Dig.  U  1792-1797; 
Dec  Dig.  I  441.*] 

5.  PaocEsa  (|  184*)— Sbbticb— Jubibdiotion- 
RiOKT  TO  Amend. 

Jurisdiction  is  obtained  from  the  existence 
of  the  fact  of  proper  service  of  process,  and  not 
from  the  proof  of  the  fact  by  the  retnm  of  serv- 
ice or  otnerwise. 

(Ed.  Note.— For  other  cases,  see  Process, 
Cient  Dig.  II  239-248:  Dec.  Dig.  |  104.*] 

6.  Pbocess  (|  164*)  —  Sebvice  —  Retdbw  — 
Ahendhbnt. 

Since  amendments  of  a  return  necessary  to 
show  proper  service  affect  the  record,  they  may 
not  be  made  as  of  conisa,  but  only  on  leave  of 
oonrt 

tBd.  Note.— For  other  caaes,  see  Process, 
Gent.  Dig.  11  23»-248:  Dea  Dig.  i  164.*] 


7.  Pbocess  (}  164^  —  Amendment  —  Pebmis- 
sioN  TO  Amend. 

Amendment  of  a  return  of  aervice  of  pro- 
cess will  not  be  allowed  when  its  effect  is  to 
avoid  a  judgment  to  render  it  erroneous  or  sub- 
ject to  reversal;  such  amendments  being  pei^ 
mitted  only  in  support  of  a  judgment  actnally 
given. 

[Eid.  Note.— For  other  cases,  see  Proceas; 
Cent  Dig.  |{  239-248;  Dec  Dig.  8  134.*] 

8.  Pbocess  (g  164*)— AMENDMENT—OBJEcnoif 
-Lapse  op  Time- Expibation  or  Orpict 

Mere  lapse  of  time  or  the  fact  that  tbe 
officer  making  a  return  of  service  Is,  at  the  time 
of  a  proposed  amendment,  out  of  office  does  not 
affect  the  court's  right  to  order  the  amendment 
of  the  return  so  as  to  make  It  speak  the  truth. 

[Eid.  Note.- For  other  cases,  see  ProceM, 
Cent  Dig.  IS  239-248;  Dec  Dig.  S  164.*] 

9.  JVDGBS  (I  *)— DiSQUALinOATIOlT— InTEB- 
EST. 

A  jndge  who  had  purchased  certain  real  es- 
tate under  mortsage  foreclosure  prdbeedings, 
which  were  defective  in  that  tbe  return  of  serv- 
ice was  improper,  was  disqualified  to  grant 
leave  to  the  officer  to  amend  the  retuml 

[Ed.  Note.— For  other  oases,  see  Judgw, 
Cent.  Dig.  H  190-200;  Dec  Dig.  |  42.*] 

10.  Process  (|  141*)—RETnBN— Conclusive- 
ness—Co  rbection. 

A  mortgage  on  property  having  been  fore- 
closed pursuant  to  a  defective  return  of  serv- 
ice, tbe  property  was  conveyed  by  tbe  pur- 
chaser to  a  judire  of  the  superior  court  and, 
on  its  being  subsequently  discovered  that  the 
retnm  of  service  was  defective,  the  Judge  di- 
rected Uie  officer  to  amrad  hia  return  to  con- 
form to  the  truth.  Beld  that  tiionrii  such  or^ 
der  was  Invalid  because  of  disqualiflcatiou  of 
the  judge  to  make  it,  such  fact  did  not  prevent 
the  court,  presided  over  by  another  judce.  In  a 
sulwequent  action  to  quiet  title,  from  taking  tes- 
timony to  establish  the  fact  that  servicu  was 
actnally  made  and  granting  leave  to  file  an 
amended  return  of  service  or,  without  the  filing 
of  such  amended  return,  sustaining  the  judg< 
ment  of  foreclosure  on  proof  of  due  service. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  ||  189-182;  Dec  Dig.  |  141.*] 

11.  QuiETina  Title  (|  44*)  — Fbattd  — Bvi- 

DEN''E. 

Where,  after  foreclosure  of  a  mortgage  on 
property  a  part  of  which  was  the  homestMd  of 
a  widow  ana  minor  children,  It  was  conveyed  by 
the  purchaser  at  the  sale  to  a  judge  of  the  su- 
perior conrt,  the  fact  that  he  thereupon  took  a 
deed  from  the  widow  and  minor  children  of  all 
their  interest  in  the  property,  and  as  a  part  of 
the  same  transaction  immediately  conveyed  to  the 
widow  all  the  land  affected  by  the  homestead, 
was  not  indicative  of  fraud  on  his  part;  it  ajK 
peering  that  neither  he  nor  his  snbaequent 
grantees  claimed  any  rights  to  the  property 
under  such  deeds. 

[E3d.  Note.— For  other  caaes,  see  Qatetlnf  Ti- 
tle, Dec  Dig.  I  44.*] 

12.  Quieting  Tm*  ({  52*J— Judokewt. 
Wlicre  an  action  was  instituted  to  qolet 

plaintiffs'  title  to  a  300-acre  tract  of  land,  cer- 
tain of  which  had  been  sold  in  parcels,  tbe 
court  properly  gave  separate  jndgmenta  toodi- 
ing  the  rights  of  the  separate  defendants. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec  Dig.  S  62.*] 

In  Rank.  Appeal  from  Superior  Conrt. 
Butte  County;  E.  P.  McDenlel,  Jadge^ 

Action  by  T.  E.  Morrissey  and  others 
against  John  C.  Gray  and  others.  Jo^ment 


*Var  ether  eases  sMsaiiM  topic  sad  sMtloa  NUHBEBlm  Dm.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Xsdsns 


Digitized  by 


Google 


CiL) 


MOBBISSET  T.  OBAT 


439 


for  defendants,  and  plaintiff!  appeal.  Af- 
flimed. 

W.  H.  Morrlssey,  for  appellants.  Mr.  Gar- 
lln,  Cbarles  Gray,  and  A.  £.  Boynton,  tot  ra- 
spondenta. 

HENSHAW,  J.  The  action  1b  to  gulet 
tItlflL  Tbe  appeal  Is  from  the  Judgment  and 
the  order  denying  plaintiffs'  motion  for  a 
new  trial.  In  July,  1887,  Timothy  Morrissey 
died  Intestate.  He  left  aurvWlng  him  Jo- 
lumna  Morrlssey,  bla  widow,  and  eight  minor 
children.  His  estate  consisted  of  a  ranch  of 
300  acres,  which  was  comnianlty  property, 
bcombwed  by  a  mortgage  to  one  Mosea 
VIkk.  The  widow  was  appointed  administra- 
trix of  the  estate,  her  petition^  for  appoint- 
ment being  sigoed  by  Gray  &  Sexton,  attor- 
nqn  at  law,  the  firm  cooslatlng  of  Warren 
Sexton  and  John  O.  Gray,  defendant  and 
respondent  herein.  In  March,  1888,  upon  pe- 
tition, a  parcel  of  the  ranch,  consisting  of 
about  SO  acres,  was  by  the  conrt  set  apart  to 
the  widow  and  minor  children  as  a  home- 
stead. In  January,  1891,  def«idant  John  C. 
Gray  became  Judge  of  the  superior  court  of 
Batte  county,  and,  saving  for  an  Interval  of 
a  few  months,  which  interval  has  no  bearing 
upon  the  matters  here  involved,  has  con- 
tinned  In  that  judgeship  ever  since.  War- 
rot  Sexton  acted  as  attorney  for  the  ad- 
ministratrix. Blforta  were  made  from  time 
to  time,  but  without  result,  to  s^  tbe  in- 
«amb^ed  ranch,  and  finally,  in  April,  1892, 
when  the  mortgage  promissory  note  was 
about  to  expire  by  limitation,  action  of  fore- 
doaore  was  brought  against  the  widow,  all 
the  diUdrai,  and  the  administratrix  of  Tim- 
«thy  Morrlaaey's  estate.  Admittedly  none  of 
the  children  was  served  in  this  action.  Jo- 
hanna Morrlssey,  the  widow,  was  served; 
whether  In  h^  individual  or  representative 
capacity  Is  a  question  for  future  considera- 
tion. Suffice  it  here  to  say  that  she  made 
default,  that  her  default  as  administratrix 
was  entered,  and  In  due  course  a  decree  of 
forecl<Mure  was  made  and  given.  The  de- 
cree recited  the  service  upon  "Johanna  Mor- 
rlBwy,  administratrtx  of  the  estate  of  Tim- 
othy Morrlssey,  deceased,"  the  entering  of 
lier  default  for  nonappearance,  and  the  de- 
cree found  the  amount  due  under  the  t'erms 
of  the  note  and  mortgage,  and  that  the  es- 
tate of  Timothy  Morrlmey  was  liable  for 
tbe  whole  thereof.  It  then  proceeded  In  r^- 
Qlar  form  to  foreclose  against  Johanna  Klor- 
risaey,  administratrix,  and  the  estate  of  Tim- 
otby  Morrissey,  deceased.  Defendant  John 
C  Qray  was  Judge  in  the  fore<^osure  proceed- 
ing and  signed  the  decree.  The  land  was 
nld  under  order  of  aale,  and  the  plalntlCF  in 
tbe  foreclosure  action,  Charles  P.  Wlclc,  be- 
cune  the  purctiaser  and  received  his  certif- 
icate <3t  sale  in  1893.  No  redemption  was 
attempted.  The  sheriff  in  February.  1894, 
executed  his  deed  to  the  purchaser.  On  the 
<l>7  when  Wick  so  received  the  sheriff's  deed, 
he.  hi  turn,  .executed  bis  deed,  transferring 


all  title  land  to  the  defendant  John  <X  Gray, 
and  here,  for  the  first  time,  defendant  John 
C.  Gray  appears  as  having  any  interest  In 
the  land.  Judge  Gray  immediately  made  his 
conveyance  to  Johanna  Morrlssey  of  the  50 
acres  of  the  ranch  covered  by  the  homestead, 
and  remained  In  possession  of  the  other 
lands  until  subsequently  when  he  sold  80 
acres  thereof,  whldi  80  acres,  by  mesne  con- 
veyance, have  passed  to  the  ownership  of  de- 
fendant W.  P.  Hammon.  After  def«idant 
Gray  conveyed  the  homestead  premises  to  Jo- 
hanna Morrlss^,  she  sold  a  portion  thereof 
to  tbe  defoidants  Blackwood  and  HIgglns. 
Their  rights  thereto  were  tried  In  this  action, 
together  with  tbe  rights  of  defendant  Gray. 
The  rights  of  defendant  Hammon  were  sep- 
arately tried,  and  are  the  subject  of  a  a^- 
arate  appeal. 

[1]  The  probate  homestead  having  been  set 
apart  to  the  widow  and  eight  minor  children, 
each  child's  Intraest  was  an  undivided  one- 
sixteenth  thereof.  Those  interests,  of  course, 
could  not  be  foreclosed  vrlthout  service  upon 
the  minors,  and  admittedly  no  such  service 
was  had.  The  rights  of  the  tider  children 
seem  to  have  been  forfeited  by  tbelr  laches 
after  attaining  majority.  The  plaintiffs  are 
the  three  youngest  minors  who,  having  at- 
tained majority,  prosecute  this  action  to 
quiet  their  title  to  all  of  the  ranch,  Including 
the  homestead  50  acres.  [2]  The  homestead 
rights  of  the  minors  not  bnvlug  been  conclud- 
ed by  tbe  foreclosure  and  sale,  the  sherltTs 
deed  to  Wick  did  not  affect  or  impair  those 
rights,  and  Wick's  deed.  In  turn,  to  Gray  did 
not  and  could  not  Indude  those  rights. 
Gray's  deed  to  Johanna  Morrlssey,  for  the 
same  reason,  was  abortive  as  to  those  rights, 
and  80  also  was  Johanna  Morrtss^'s  deed 
to  defendants  Blackwood  and  HIgglns.  In 
reco^ltlon  of  this,  as  to  the  defendants 
Blackwood  and  HIgglns,  the  court  decreed 
to  plaintiffs  each  a  one-sixteenth  Interest  In 
the  land  claimed  by  them.  The  soundness 
of  this  decree  was  recognized,  defendants 
Blackwood  and  HIgglns  compounded  and  set- 
tied  their  differences  with  the  plaintiffs,  and 
do  not  appear  on  this  appeal.  This  appeal 
is  directed  against  the  court's  decree  con- 
firming title  to  tbe  lands  claimed  by  defend- 
ant Gray,  whl<A  lands,  It  Is  to  be  borne  in 
mind,  do  not  Include,  and  form  no  part  of, 
the  homestead. 

[3]  It  is  contended  that  the  decree  in  fore- 
closure, through  which  the  defendant  Gray 
deralgns  title.  Is  void  because  the  Wick 
mortgage  was  drawn  by  defendant  Gray,  and 
because  defendant  Gray,  as  attorney,  signed 
tbe  widow's  petition  for  letters  of  administra- 
tion and  afterward  sat  as  trial  Judge  in  the 
foreclosure  action.  The  fact  that  the  defend- 
ant Gray  as  an  attorney  at  law  and  before 
his  elevation  to  tbe  bench  drew  the  mortgage 
contract  which  was  subsequently  brought  to 
suit  before  him  is  without  significance.  HIa 
only  connection  with  the  estate  of  Timothy 
Morrlssey  as  an  attorney  at  law  was  in  pro- 
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curing  for  the  widow  letters  of  administra- 
tion. In  no  other  matter  does  he  ai^ear  to 
have  acted.  Code  Civ.  Proe.  8  170,  subd.  3, 
prescribes  the  disqualification  of  a  judicial 
officer  to  act  "In  the  action  or  proceeding, 
or  in  any  previous  action  or  proceeding  In- 
volvlng  any  of  the  same  Issues,  when  be  has 
been  attorney  or  counsel  for  either  party." 
The  only  action  or  proceeding  In  which  de- 
fendant Gray  participated  in  the  matter  of 
the  estate  was  the  proceeding  to  secure  let- 
ters of  administration  for  the  widow.  It 
cannot  be  successfully  argued  that  there  Is 
any  legal  or  ethical  relationship  between  this 
proceeding  and  the  proceeding  to  foreclose 
a  mortgage  subsequently  brought  against  the 
estate.  Not  only  was  there  no  kinship  be- 
tween the  proceedings,  but  the  Issues  in  the 
two  matters  were  equally  separate  and  dis- 
tinct. 

[4J  Appellants  make  a  further  contration 
that  the  foreclosure  judgment  is  void,  which 
contention  grows  out  of  the  following  facts: 

The  original  return  of  service  of  summons  In 
the  foreclosure  action  was  as  follows;  "Sher- 
IfTs  Office,  Oroville,  County  of  Butte— ss.: 
I  hereby  certify  that  I  received  the  within 
summons  on  the  17th  day  of  April,  A.  D. 
1898,  and  personally  served  the  same  on  the 
19th  day  of  April,  A.  D.  1893,  by  delivery 
to  Johanna  Morriss^  a  copy  of  said  snm- 
mons.  attached  to  a  copy  of  the  complaint, 
personally  in  the  county  of  Butte;  and  th'at 
upon  orders  from  plaintiff's  attorney,  none 
of  the  other  defendants  were  served.  Dated, 
this  19th  day  of  April,  1893.  R.  A.  Ander- 
son, Sheriff,  by  T.  A.  Atchison,  Deputy. 
Filed,  April  19th,  1893.  O.  I*  Stllson,  Clerk." 

This  return,  of  course,  afforded  no  evidence 
of  a  service  upon  Johanna  Morrissey  as  ad- 
ministratrix of  the  estate.  But  It  Is  to  be 
remembered,  as  above  stated,  that  the  com- 
plaint appropriately  charged  the  estate  and 
her  as  administratrix  thereof,  the  summons 
was  directed  to  her  as  administratrix  of  the 
estate,  and  the  decree  In  terms  foreclosed 
through  her  as  administratrix  of  the  estate 
the  interest  of  the  estate  of  Timothy  Mor- 
rissey In  the  land.  This  condition  of  the 
record  having  been  discovered  apparently  In 
June,  1895,  the  following  proceedings  were 
had :  T.  A.  Atchison,  the  deputy  sheriff  who 
made  service,  testified  that  his  return  was 
defective,  and  did  not  state  the  facts  of  serv- 
ice. Thereupon  the  judge  ordered  that  the 
return  of  service  of  summons  be  corrected  to 
show  the  truth,  and  that  the  return  be  Bled 
nunc  pro  tunc  as  of  April  19,  1893.  This 
order  was  made  by  defendant  Gray  as  judge 
of  the  superior  court.  Thereupon  the  sheriff 
filed  the  following:  "Return  of  Service  of 
Summons.  SherlfTs  Office,  Oroville,  County 
of  Butte — ss.:  Under  and  by  virtue  of  an 
order  of  the  superior  court  aforesaid,  duly 
made  on  motion  of  Warren  Sexton,  attorney 
for  plaintiff,  made  and  entered  the  22nd  day 
of  June,  1895,  I  hereby  make  the  following 
corrected  retnm  of  service  of  ■ummona  In 


said  action,  to  wit :  I  herd>y  certify  that  I 
received  the  within  annexed  summons  on  the 
17th  day  of  AprU,   1893,  and  personally 
served  the  same  upon  Johanna  Morrissey, 
as  administratrix  of  the  estate  of  Timothy 
Morrissey.  deceased,  one  of  the  within  named 
defendants,  by  delivering  to  ana  leaving  with 
the  said  defendant,  personally.  In  Butte 
county,  state  of  California,  the  19th  day  of 
April,  1893,  a  copy  of  said  summons  attached 
to  a  copy  of  the  complaint  in  said  action, 
and  that  order  of  the  plaintiffs'  attorney, 
none  of  the  other  within  named  defendants 
were  served  with  summons  or  complaiut 
Dated  at  Oroville,  Cal..  June  22,  1895.  [Sign- 
ed] R.  A.  Anderson,  Sheriff,  by  T.  A.  Atchl- 
son.  Deputy."    This  order  was  made  and 
this  amended  retnm  filed  when  defendant 
Gray  claimed  ownership  of  the  lands  under 
the  foreclosure  decree.    Upon  the  trial  of 
this  cause  the  court  ruled  that  Judge  Gray 
was  disqualified  from  making  the  order  In 
question  by  reason  of  his  Interest,  and  that 
the  order  permitting  the  filing  of  the  amend- 
ed return  was  therefore  void.   But  the  coart 
Itself  took  the  testimony  of  the  deputy  sher- 
iff, Atchison,  and  upon  that  testimony  per- 
mitted the  filing  of  the  amended  return,  and 
decreed  its  sufficiency  to  show  Jurisdiction 
obtained  over  the  administratrix.  Appel- 
lants' contention  Is  that  this  ruling  and  tbls 
determination  were  erroneous,  that  the  re- 
turn was  complete  In  Itself  and  not  suscep- 
tible of  amendment,  either  before  Judge  Gray 
or  before  the  trial  court  tn  this  action.  The 
argument  herein  Is  that  a  court  will  not, 
after  a  judgment  has  become  final,  allow  an 
amendment  to  a  return  which  will  vary.  Im- 
pair, or  destroy  the  juc^ment  actually  given; 
that  by  the  return  it  Is  shown  that  jurlsdie* 
tlon  was  acquired  over  Johanna  Morrissey 
only  as  an  Individual,  and  not  In  her  repre- 
sentative capacity  as  administratrix;  and 
that  the  only  judgment  which  the  court  conld 
and  did  render  was  a  judgment  foreclosins 
such  rights  in  the  property  as  Johanna  Mo^ 
rissey  possessed  In  her  personal  and  not  la 
her  representative  capacity. 

[5]  It  Is  the  fact  of  proper  service,  and 
not  the  proof  of  the  fact,  which  gives  to  a 
court  Jurisdiction.  In  re  Newman,  75  Cal. 
213,  16  Pac.  887,  7  Am.  St  Rep.  14«.  There- 
fore, when  the  facts  conferring  jurisdiction 
exist,  but  the  record  of  them  by  way  of  re- 
tufn  is  defective,  great  UberallQr  is  allowed 
by  the  courts  In  permitting  amended  retnms 
to  be  filed. 

[1]  Bnt,  as  these  amendments  affect  tlie 
record,  they  may  not  be  made  as  matter  of 
course,  but  under  permission  of  the  conrt  In 
the  exercise  of  Its  sound  discretion.  Scraggs 
v.  Scruggs,  46  Mo.  271. 

[7]  Such  amendmeaits,  however,  are  not 
permitted  when  their  effect  would  be  to 
avoid  a  judgment,  to  render  It  erroneous,  or 
subject  It  to  reversal.  Chicago  Planing  Mill 
Go.  V.  Merchants'  Nat.  Bank,  97  III.  294; 
White  Elver  Bank  r.  Downer,  29  Tt  Stt 
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The  amradmenti  are  permitted  in  rapport 
of  the  Judgment  actnally  given.  The  amend- 
ment  Is  not  designed  or  permitted  to  diange 
or  Impair  a  decision  or  judgment,  but  is  per- 
mitted only  to  snpport  such  decision  and 
judgment  by  the  new  evidence.  Petition  of 
Lake,  Deputy  Sheriff.  16  B.  I.  628,  10  AU. 
653. 

[I]  Here  lapse  of  time  or  the  fact  that 
the  officer  making  the  return  Is  at  the  time 
of  the  proposed  amendment  out  of  office  does 
not  afreet  the  right  of  the  court  to  order  the 
return  to  speak  the  truth.  Petition  of  Lake, 
sapra;  Scruggs  v.  Scruggs,  supra;  Shenan- 
doah Valley  R.  R.  Co.  v.  Ashby's  Trustees, 
86  ra.  232,  9  S.  E.  1003,  19  Am.  St  Rep. 
888:  BrlggB  T.  Hodgdon.  78  Me.  614, 7  Atl.  387; 
Wtikins  T.  Tourtellott,  28  Kan.  826;  Luttrell 
T.  Martin,  112  N.  C.  693. 17  S.  E.  673;  Herman 
V.  Santee,  103  Cal.  619,  S7  Pac.  600,  42  Am. 
St  Rep.  14S:  Woodward  t.  Brown,  119  Gal. 
283,  SI  Pac.  2,  642,  63  Am.  St  Rep.  108.  In 
Jones  V.  Gunn,  149  Cal.  687,  87  Pac.  577,  de- 
fendants claimed  title  under  a  purchase  at 
foreclosure  sale.  In  an  action  to  quiet  title 
subsequently  brought — a  proceeding  very  sim- 
ilar to  the  one  here  at  bar — when  reliance  was 
sought  to  be  placed  on  the  judgment  roll  in  the 
forclosure  proceedings,  It  was  disoovered  that 
the  return  of  service  was  unsigned.  The 
sheriff  during  whose  term  of  office  service 
had  been  made  was  no  longer  In  office.  Yet 
the  deputy  sheriff  who  actually  made  the 
service  was  permitted  to  testify  to  the  fact 
of  service,  the  trial  court  allowed  the  amend- 
ment to  be  made  In  accordance  with  the  fact, 
twelve  years  after,  and  ordered  It  filed  nunc 
pro  tunc  as  of  the  date  when  actual  service 
had  been  made.  The  action  of  the  trial  court 
was  upheld,  and  It  was  1^  this  court  de- 
clared that  it  was  Immaterial  whether  an 
amended  return  of  service  was  filed  or  not 
because  '*the  court  had  the  unquestioned 
ri|!ht  to  take  evidence  upon  the  fact  of  the 
service,  since  upon  this  fact  and  not  upon 
the  return,  the  jurisdiction  of  the  court  In 
foreclosure  depended,  and  if  It  found  the 
fact  of  service  to  exist  as  here  It  did,  then 
to  admit  the  judgm«it  roll  In  evidence  re- 
gardless of  the  defective  return  of  service." 

We  do  not  understand  that  appellant  serl- 
onsly  questions  any  of  the  foregoing  prin- 
ciples. Indeed,  so  well  settled  are  they  that 
argument  against  them  would  be  futile.  Ap- 
pellant however,  contends  that  the  court 
has  no  power  to  modify  or  vary  the  ju^- 
ment  actually  given,  and,  as  we  understand 
his  argument,  to  allow  an  amMided  return 
to  be  flled  is,  in  effect,  a  modification  of  the 
Judgment  Herein  reliance  Is  placed  upon 
such  cases  as  Scamman  v.  Bonslett  118  Ca.\. 
83,  50  Pac.  272,  62  Am.  St  Rep.  226,  and 
Herd  V.  Tuohy,  133  Cal.  55,  65  Pac.  139.  In 
both  of  those  cases,  however,  the  amendment 
was  a  direct  amendment  of  the  Judgment  It- 
self. In  the  first  instance  the  amendmoit 
made  provislOD  for  a  deficiency  Judgments 
a  provlsifm  wbJch  the  original  judgment  did 


not  contain.  In  the  second,  the  decree  was 
amended  to  award  a  personal  judgment — a 
provision  which  the  original  judgment  did 
not  contain.  And  this  court  held,  under  the 
facts  of  each  case,  that  the  power  so  to 
amend  the  judgment-  did  not  exist  But  in 
the  case  at  bar  there  is  no  attempt,  direct 
or  indirect  to  amend  the  judgment  actually 
givoi,  and  that  judgment,  as  hae  been  point- 
ed out  is  a  judgment  against  the  administra- 
trix of  Timothy  Morrtssey's  estate,  foreclos- 
ing the  Interest  of  the  es'tate  in  the  property. 
Not  only  is  this  the  judgment  but  it  is  the 
Judgment  prayed  for  under  appropriate  plead- 
ings. Appellants'  real  contention  is  that  be- 
cause the  original  return  showing  service 
upon  Johanna  Morrlssey  does  not  show  serv- 
ice upon  her  as  administratrix,  the  court  no 
matter  what  the  facts  may  be,  has  no  power 
either  to  permit  the  return  to  be  amended, 
or,  as  In  the  case  of  Jones  v.  Gunn,  supra,  to 
take  evidence  of  the  fact  that  service  was 
actually  had  and  made  upon  Johanna  Mor- 
rlssey as  administratrix.  But  It  will  at 
once  be  seen  from  the  foregoing  that  the  con- 
tention of  appellant  In  this  regard  is  at  va- 
riance with  all  reason  and  all  authority.  23 
Cyc.  872;  Alderson  Jnd.  Rl^ts  ft  ProoeaB^ 
par.  192. 

[I]  It  necessarily  follows,  therefore,  that 
the  trial  court  was  correct  in  Its  rulings  nj^ 
on  the  matter.  The  formal  order  made  by 
Judge  Gray  permitting  the  amended  return 
to  be  filed  in  conformity  with  the  fact  being 
void  for  the  reasons  above  stated,  the  return 
based  upon  that  order  necessarily  fell,  since 
an  amendment  to  a  judgment  roll  cannot  be 
made  excepting  under  the  snpervlBlon  and 
permission  of  the  court 

[10]  This  circumstance,  however,  did  not 
forbid  the  trial  court  in  this  case  from  doing 
as  was  done  In  the  Jones  Case — taking  te»> 
tlmony  to  establish  the  fact  that  service  was 
actually  had,  permitting  an  amended  return 
of  service  In  accordance  with  the  fact  or, 
without  the  flting  of  such  an  amended  return, 
sustaining  the  judgment  Id  the  foreclosure 
suit  upon  proof  of  the  fact  of  due  service. 

[II]  It  appears  that  Judge  Gray,  after 
judgment  in  foreclosure,  took  a  deed  from 
the  widow  and  minor  children  of  all  their 
interest  In  the  property.  When  that  deed 
was  actnally  executed  is  unimportant  since 
the  defendant  Gray  neither  deralgned  nor 
attempted  to  deralgn  title  through  it  Evi- 
dently, as  part  of  the  same  transaction, 
whatever  it  was,  Judge  Gray  Immediately 
deeded  to  Mrs.  Morrlssey  all  of  the  land  af- 
fected by  the  homestead.  Appellant  in  his 
brief  seeks  to  establish  some  sort  of  fraud 
upon  the  part  of  Judge  Gray  in  this  transac- 
tion, end  argues  Uiat  this  asserted  fraud  is 
In  some  way  cumulative  upon  the  question  of 
the  Judge's  disqualification.  The  matter  could 
be  disposed  of  by  the  unanswerable  declara- 
tion that,  as  no  reliance  is  placed  by  any  of 
these  defendants  upon  the  deed,  It  was  prop* 
erly  sxidudM  from  and  has  no  bearing  on 
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chlB  case.  But  In  Justice  to  Judge  Gray,  who 
Is  thus  attacked.  It  is  proper  to  add  that  It 
is  not  conceivable  tbat  be  could  have  at- 
tempted to  gain  any  advantage  by  the  trans- 
action. The  rights  of  -  none  of  the  parties 
were  afiFected  by  It.  No  reliance  is  placed 
upon  IL  Ererytbing  which  the  widow  and 
children  could  claim  was  immediately  by 
him  coDTeyed  bnek  to  the  widow.  The  rights 
of  none  of  the  minors  were  in  any  way  af- 
fected or  impaired,  and  the  transaction  seems 
to  have  been  conceived  In  a  spirit  of  friend- 
ship to  the  widow  rather  than  in  the  spirit 
of  hostility,  by  conveying  back  to  her  the 
homestead,  relieved  from  any  pMslble  cloud 
which  the  foreclosure  proceedings  might  be 
thought  to  have  cast  over  it  And,  Anally.  It 
may  be  added  that  these  parties  are  accorded 
by  the  Judgment  of  the  trial  court  their  In- 
terest in  the  homestead  without  the  payment 
of  any  part  or  portion  of  the  mortgage  debt 
to  which  the  homestead  was  subject,  and 
from  the  burden  of  which  it  escaped  sole- 
ly by  defective  servloe  of  summons  upon  the 
original  parties  to  the  foreclosure  action. 

[12]  Appellants  contend  tbat,  as  the  action 
was  by  plaintiffs  to  quiet  their  title  to  the 
300-acre  tract,  It  was  error  upon  the  part  of 
the  court  to  try  the  case  piecemeal  and  give 
separate  judgments  touching  the  rights  of 
separate  defendants,  but,  under  the  nature 
of  the  action,  this  was  not  only  the  proper, 
but  the  only,  course  for  the  court  to  pursue. 
Certain  of  the  lands  bad  been  sold  In  par- 
cels. The  rights  of  the  holders  of  those  par- 
cela  might  be,  and,  as  the  trial  proved  In 
fact  were,  very  different  Certain  rulings  of 
the  court  in  admitting  and  rejecting  testlmo- 
ny  are  objected  to.  They  go  to  evidentiary 
matters  already  discussed,  and  what  has  thus 
been  said  relieves  from  the  necesBity  of  de> 
tailed  consideration  of  than. 

The  Judgment  and  order  appealed  from  are 
therefore  afDrmed. 

We  concur:  SHAW,  J.;  8L0SS,  J.;  AN- 
GELLOm,  J.;  L0RI6AN,  J.;  MSLVIN,  J. 


MORBISSEY  et  aL  v.  GRAY  et  aL 
(Sac  1,868.) 
<Supreme  Court  of  California.    July  31,  1911. 
Rehearing  Denied  Aug.  30,  1911.) 

Department  2.  Appeal  from  Superior  Court, 
Butte  Coun^;  K.  S.  Mahon,  Judce. 

Action  by  x.  B.  Moriissey  and  others  aicalnst 
John  C.  Gray  and  others.  From  the  judement 
aod  from  an  order,  plaintiffs  apiteal.  Affirmed. 

W.  H.  Morrissey,  tor  appellanta.  W.  EL  Oar- 
Iln,  Charles  Gray,  and  A.  BL  BoyutOB*  few  re- 

spondento. 

PER  CURIAM.  The  appellants  upon  this 
appeal  are  the  same  as  those  in  T.  B.  Morris- 
sey et  al.  John  C.  Gray  et  al.,  Sac.  No.  1,825, 
117  Pac.  438.  The  respondent  upon  this  appeal, 
W.  P.  Hammon,  bolde  title  from  defendant 
John  G.  Gray,  through  mesne  conveyance,  to  a 
portlOB  of  the  MorrisMy  ranch  not  affected  by 


the  homMtead.  The  qaestions  involved  upon 
this  appeal  are  identicat  with  those  considered 
and  decided  in  Sac  No.  1,825,  117  Pac  43& 

For  the  reasons  therein  given,  the  judgment 
and  order  appealed  from  are  affltm«l. 


In  re  8HAT.   (Cr.  1,6M.) 
(Baimme  Court  of  GaUfoinla.  June  %  1911. 
On  Hearing  on  Merita,  July  81,  1911.) 

1.  CONTEUFT  (8  5*) — MiSCOKDTJCT  BT  ATTOB- 
NET— StATUTORT  PROVISIONS. 

The  amendment  in  1891  of  Code  Civ.  Proa 
S  1209,  sobd.  13,  to  provide  tbat  no  sUtement 
concerning  a  court  shall  be  treated  as  contempt 
unless  made  in  the  immediate  presence  of  such 
court,  does  not  qualify  subdivision  3,  making 
violation  of  an  attorney's  duty  to  a  court  con- 
tempt 

[EM.  Note.— For  other  cases,  see  Contempt, 
Dec.  Dig.  S  5.*] 

2.  Contempt  (8  8*)— Untbuthfdl  and  Scan- 
dalous Mattes  Concebnino  Cobbt. 

Under  Code  Civ.  Proc.  8  282,  requiring  at- 
torneys to  maintain  respect  due  to  courts  and 
judicial  officers,  and  under  section  1209,  subd. 

3.  making  violation  of  an  attorney's  duty  con- 
tempt, an  attomev  is  punishable  for  writing 
an  untruthful  and  scandalous  letter,  stating 
that  one  in  whose  name  he  wrote  tiad  had  a 
conversation  with  the  Justices  of  the  Snprema 
Court  in  which  they  expressed  opinions  con- 
cerning a  pending  suit 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  {  14;  Dec  Dig.  %  8.*] 
Beatty,  C  J.,  and  AngellottI,  dissenting. 

In  Bank.  Frank  Shay  was  dted  for,  and 
adjudged  guilty  of,  contempt 

Guy  V.  Sboop  and  G.  W.  Dnrtnow,  for  pe- 

titloner. 

PER  CURIAM.  It  having  come  to  the 
knowledge  of  the  court  through  publication 
in  the  newspapers  that  a  letter  dated  March 
28,  1910,  purporting  to  be  addressed  to  J.  W. 
McKlnley,  and  signed,  "W.  F.  Herrin,  by  M.," 
a  copy  of  which  is  hereinafter  Included,  was 
recently  Introduced  In  evidence  in  a  proceed- 
ing then  pending  in  the  superior  court  of 
Los  Angeles  county,  and  Mr.  Frank  Shay,  an 
attorney  of  this  court  having  admitted  tbat 
he  dictated  said  letter  In  the  abseuce  of  Mr. 
Herrin  from  the  state  of  Oalifomla,  and 
caused  It  to  be  signed  In  his  name,  aiid  the 
statements  contained  In  said  letter  l>elng 
within  the  knowledge  of  the  court  untrue,  as 
they  are  scandalous.  It  Is  ordered  that  said 
Frank  Shay  show  cause  t>efore  the  Supreme 
Court  In  bank  at  the  city  of  San  Francisco, 
on  Monday,  the  6tb  day  of  June,  at  10  o'clock 
a.  m.,  why  he  should  not  be  adjuc^ed  guilty 
of  contempt  of  court  and  punished  therefor. 

The  following  Is  a  copy  of  the  letter  re- 
ferred to:  "Dear  Sir:  I  have  just  wired  you 
copy  of  order  this  day  entered  tiy  the  Su- 
preme Court  in  the  case  of  Duncan  versus 
the  Superior  Court  Imperial  County,  et  al. 
I  enclose  copy  of  the  order.  I  also  enclose 
the  Court's  copy  of  petitioners'  points  and 
authorities  on  application  for  writ  of  pnrinl* 
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bltioD.  Please  make  copies  for  your  use  and 
return  to  me  as  soon  as  possible.  As  stated 
In  my  second  telegram  of  this  date,  the  rea- 
soD  why  the  order  to  show  cause  was  issued 
was  because  of  the  weakness  of  paragraph  5 
of  tbe  complaint  In  the  foreclosure  suit.  The 
Supreme  Justices,  in  conversation  with  me 
to-day  all  seemed  to  he  of  the  opinion  that 
tbla  paragraph  should  be  amended  so  as  to 
state  the  facts,  as  required  under  the  deci- 
sion in  the  case  of  the  Banh  of  Woodland 
versus  Stevens,  144  Cal.  page  6€0,i  and  to 
have  an  order  made  reappointing  the  re- 
ceiver. It  was  suggested  that  If  this  could 
t^e  done  between  now  and  Monday  It  would 
he  an  answer  to  the  application.  The  Jus- 
tices, without  exception,  were  of  the  opinion 
that  the  appointment  of  the  receiver  would 
be  reversed  by  direct  appeal,  although  it 
might  not  be  subject  to  collateral  attacl^. 
As  stated  in  my  second  message  above  re- 
ferred to,  it  seemed  to  he  the  consensus  of 
opinion  among  the  Justices  that  inasmuch  as 
the  court  has  jurisdiction  to  appoint  a  re- 
ceiver In  action  of  foreclosure,  the  certificates 
heretofore  Issued  would  be  a  first  lien  upon 
the  property,  even  though  the  order  malting 
the  appolntmeut  should  be  reversed  on  di- 
rect appeal.   W.  F.  Herrln,  by  M." 

Ordered  further  that  a  copy  of  this  order 
be  served  upon  said  Frank  Shay  forthwith. 

On  Hearing  on  Merits. 

SHAW,  J.  This  proceeding  was  instituted 
In  consequence  of  the  fact  coming  to  the 
knowledge  of  the  court  that  the  following 
letter,  dated  March  25,  1910,  had  been  writ- 
ten at  San  Francisco  and  sent  to  J.  W.  Mc- 
Kinley  at  Los  Angeles,  to  wit:  "Dear  Sir: 
I  have  Just  wired  you  copy  of  order  this  day 
entered  by  the  Supreme  Court  in  the  case  of 
Duncan  versus  the  Superior  Cburt,  Imperial 
County,  et  al.  I  enclose  copy  of  the  order. 
I  also  enclose  the  Court's  copy  of  petitioners* 
points  and  authorities  on  application  for 
writ  of  prohibition.  Please  make  copies  for 
yoar  use  and  return  to  me  as  soon  as  pos- 
sible. As  stated  In  my  second  telegram  of 
this  date,  the  reason  why  the  order  to  show 
cause  was  isened  was  because  of  the  weak- 
ness of  paragraph  5  of  the  complaint  in  the 
foreclosure  suit  The  Supreme  Justices,  In 
conversation  with  me  to-day  all  seemed  to 
be  of  the  opinion  that  this  paragraph  should 
be  amended  so  as  to  state  the  facts,  as  re- 
quired under  the  decision  In  the  case  of  the 
Bank  of  Woodland  versus  Steves,  144  Cai.. 
page  800^  and  to  have  an  order  made  re- 
appointing the  receiver.  It  was  suggested 
tbat  if  this  could  be  done  between  now  and 
Monday  It  would  be  an  answer  to  the  applica- 
tion. The  Justices,  without  exception,  were 
of  the  opinion  that  the  appointment  of  the 
receiver  would  be  reversed  by  direct  appeal, 
altboogb  It  might  not  be  subject  to  collateral 
attack.  'As  stated  In  my  second  message 
above  referred  to,  it  seemed  to  be  the  con- 
wiBOS  of  cqplnlon  among  the  Justices  that 
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Inasmuch  as  the  court  has  Jurisdiction  to  ap- 
point a  receiver  In  an  action  of  foreclosure, 
the  certificates  heretofore  Issued  would  be  a 
first  lien  upon  the  property,  even  though  the 
order  making  the  appointment  should  be 
reversed  on  direct  appeal.  W.  F.  Herrln, 
by  M." 

Bach  of  the  Justices  of  this  court  well . 
knew  that  no  such  conversation  as  that  re- 
ferred to  In  the  letter  had  ever  occurred,  ei- 
ther with  W.  F.  Herrln  or  any  other  person. 
The  truth  Is  that  W.  F.  Herrln  did  not  see  or 
talk  with  the  Justices  of  this  court,  or  either 
of  them,  rxpon  any  matter  mentioned  In  said 
letter,  that  they  did  not,  nor  did  any  of 
them,  state  to  any  person  that  the  complaint 
referred  to  in  the  letter  or  any  part  or  para- 
graph thereof  "should  be  amended  so  as  to 
state  the  facts,"  or  that  such  amendment 
"would  be  an  answer  to  the  application"  for 
prohibition,  or  that  an  order  should  then  "be 
made  reappointing  the  receiver,"  or  that  the 
order  appointing  the  receiver  "would  be  re- 
versed upon  direct  appeal,  although  It  might 
not  be  subject  to  collateral  attack,"  or  that 
*'tlie  certificates  heretofore  Issued  would  be 
a  first  lien  upon  the  property,  even  though 
the  order  making  the  appointment  should  be 
reversed  on  direct  appeal,"  or  anything  of 
like  effect  as  to  any  of  these  matters.  Know- 
ing these  facts,  and  being  wholly  unable  to 
account  for  the  writing  of  such  a  letter  by 
any  person,  and  upon  learning  further  that 
the  letter  was  written  by  Prank  Shay,  an 
attorney  of  the  law  department  of  the  South- 
em  Padflc  Company,  the  court  deemed  It  ad- 
visable to  set  on  foot  some  proceeding  which 
would  bring  about  an  Invefitigatlon  concern- 
ing It.  To  that  end,  Frank  Shay  was  dted 
to  show  cause  why  he  should  not  be  punished 
for  the  writing  of  said  letter,  as  for  a  con- 
tempt. He  appeared  and  answered,  avowing 
the  authorship  of  the  letter,  and  admitting 
that  the  statements  therein  were  false  as 
above  suted. 

The  investigation  showed  that  the  facts 
giving  rise  to  the  letter  were  as  follows: 
In  Deceniher,  1909.  an  action  was  begun  In 
the  superior  court  of  Imperial  county  by  the 
Title  Insurance  &  Trust  Company  against 
California  Development  Company,  Southern 
Pacific  Company,  and  others  to  foreclose  a 
trust  deed  executed  by  the  California  Devel- 
opment Company  to  secure  its  bonds  to  the 
amount  of  $500,000.  The  property  conveyed 
as  security  included  lands,  water  rights, 
canals,  and  personal  property  comprising  the 
irrigating  system  of  the  Dev^opment  Com- 
pany, by  means  whereof  it  takes  water  from 
the  Colorado  river  and  supplies  the  same  to 
the  farmers  of  the  large  Irrigated  region  con- 
stituting practically  all  of  the  cultivated 
lands  In  Imperial  county.  In  that  action  a 
receiver  was  appointed  by  an  orAex  made  at 
the  time  of  the  filing  of  the  complaint  ex 
parte  and  without  notice  to  the  defendants. 
In  January,  1910,  one  Boaz  Duncan,  a  hold- 
er of  said  bonds  to  the  aiAouut  of  91-65420. 
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obtained  leave  to  Intorene  In  tbe  actloo,  and 
filed  a  complaint  In  iDterrentlon  therein.  In 
March,  1010,  the  receiver  filed  a  petition 
therein  for  authority  to  Issue  recetver'H  cer- 
tificates In  the  action  to  the  amount  of  9344,- 
752.12,  the  same  to  become  a  first  lien  npon  the 
property.  J.  W.  McKlnley  appeared  as  attor- 
ney for  the  receiver  In  that  behalf.  That  court 
was  proceeding  to  the  hearing  of  said  petition, 
whereupon,  on  March  24,  1910,  Boas  Duncan 
filed  In  the  Supreme  Court  an  application  for 
a  writ  of  prohibition  against  said  superior 
court  and  said  receiver  to  prevent  said  court 
from  proceeding  further  in  the  matter  of 
said  receiver's  petition.  This  application  was 
based  on  the  claim  that  the  order  appointing 
the  receiver  was  void  because  the  complaint 
In  said  action,  and  the  aOSdavlt  in  support 
thereof,  did  not  state  facts  sufficient  to  give 
that  court  Jurisdiction  to  appoint  a  receiver. 
Upon  the  filing  of  this  application,  this 
court,  deeming  the  Jurisdiction  of  the  su- 
perior court  doubtful,  and  the  question  suf- 
dclently  important,  forthwith  Issued  an  al- 
ternative writ  of  prohibition,  directing  the 
superior  court  and  the  receiver  to  show  cause 
on  April  11,  1910,  at  Los  Angeles,  why  the 
writ  should  not  be  made  permanent.  This 
was  done  without  notice.  In  accordance  with 
the  regular  and  usual  practice,  and  on  the 
day  the  application  was  filed.  The  alterna- 
tive writ  was  served  on  the  receiver  on 
March  25,  1910,  at  Los  Angeles.  Thereupon 
J.  W.  McElnley,  at  Los  Angeles,  on  behalf 
of  the  receiver,  sent  a  tel^am  addressed  to 
W.  F.  Herrin,  at  San  Francisco,  as  follows: 
"Los  Angeles,  March  26-10.  W.  F.  Herrin, 
S.  F.  Duncan  has  obtained  order  prohibiting 
superior  court  from  proceeding  on  Issue  of 
receiver's  certificates  and  other  matters. 
Please  see  papers.  Return  day  April  lltb. 
If  possible  obtain  order  shortening  time  so 
that  motion  to  dismiss  on  moving  papers  or 
whole  matter  upon  affidavits  can  be  heard 
earlier.   J.  W.  McKlnley." 

Mr.  Herrin,  at  that  time  and  for  some  time 
before  and  after  that  date,  was  absent  from 
the  state  of  California.  Mr.  Shay  states  In 
his  answer  herein  that  Mr.  Herrin  had  no 
knowledge  concerning  said  prohibition  pro- 
ceedings. The  telegram  was  delivered  at  the 
office  of  Mr.  Herrin,  and  Mr.  Shay,  as  his 
assistant,  took  charge  of  it  What  then  oc- 
curred, and  how  the  letter  came  to  be  writ- 
ten, may  best  be  stated  In  the  words  of  Mr. 
Shay  contained  In  his  answer  admitting  the 
chaise.  We  qaote  as  follows:  "In  the  ab- 
sence of  Mr.  Herrin,  I  went  to  the  Supreme 
Court  chambers  In  the  dty  of  San  Francisco 
to  snbmit  the  request  of  Mr.  McKlnley  for 
an  order  ahortoiing  the  time  for  the  hearing 
of  the  retnm  to  the  order  to  show  cause  Is- 
sued on  ex  parte  application  of  said  Boaz 
Duncan.  The  Honorable  W.  H.  Beatty,  chief 
Justice  of  said  court,  was  absent,  and  I  was 
directed  to  the  chambers  of  Hon.  F.  W.  Hen- 
shaw,  acting  chief  Justice  of  said  court.  I 
had  given  no  penipnal  attoitloii  theretofore 


to  the  Boaz  Duncan  matter,  or  to  California 
Development  Company  affairs,  but  knew  s-.  a- 
erally  the  condition  of  affairs  In  Imperial 
county,  and  the  situation  with  r^erence  tt> 
the  matters  and  things  Involved  in  the  ap- 
pointment of  said  receiver.  Mr.  Justice  Hen- 
shaw  called  in  consultation  Mr.  Justice  Sbav 
and  Mr.  Justice  Lorlgan,  and  submitted  to 
them  the  request  for  the  order  shortenins 
time,  in  accordance  with  Mr.  McKinley's 
telegram.  I  informed  the  said  Justices  that 
the  request  was  based  upon  the  ground  that 
any  order  of  court  prohibiting  the  Issuance 
of  receiver's  certificates,  or  preventing  the 
receiver  from  securing  funds  or  from  taking 
such  otber  action  as  would  be  nec-essary  to 
protect  the  lands  In  the  Imperial  Valley  from 
flood  water,  or  that  would  prevent  the  doing 
of  work  necessary  to  maintain  the  Irrigating 
capals  and  dltdies  In  the  Imperial  Valler, 
would  cause  great  and  perhaps  irreparable 
damage  to  the  settlers  in  said  valley,  and 
that,  as  I  understood  it,  the  Issuance  of  re- 
ceiver's certificates  was  the  only  way  la 
which  said  receiver  could  secure  the  funds 
necessary  at  that  time  to  cany  on  the  woft 
that  was  absolutely  essential  to  the  protec- 
tion of  the  property  owners  In  the  Impulal 
Valley,  and  that,  as  I  understood  it,  there 
was  grave  and  immlnmt  danger  ttom  flood 
waters  which  threatened  the  entire  vall^, 
and  that  it  was  therefore  essential  that  the 
question  as  to  whether  the  reetrainiiw  onia 
that  had  beoi  issued  by  this  court  on  the  ap- 
plication of  said  Boaz  Duncan  should  be 
made  permanent  or  set  aside  should  be  heard 
and  determined  at  the  earliest  possible  date. 
Because  of  these  repreeentatlons  on  my  part 
to  said  JnstlceB  of  the  said  court,  an  order 
was  made  and  mtered  Justtces  HaishaT, 
Lorlgan,  Shaw,  and  Sloss,  as  follows:  'By 
the  Court  Good  cause  appearing  therefor, 
it  Is  hereby  ordered  that  the  former  order 
heretofore  entered  in  the  matter  of  the  above- 
entitled  proceeding,  setting  the  same  for  bea^ 
Ing  in  Los  Angeles,  California,  on  Monday, 

,  the  11th  day  of  April,  1910,  at  the  hour  of  2 

'  o'clock  p.  m.  of  said  day,  be  and  the  same  Is 
hereby  vacated,  and  the  aald  matter  is  set 

;  for  hearing  before  the  Supreme  Court  sitting 
In  bank,  at  San  Francisco,  upon  Monday,  the 
4th  day  of  April,  1910,  at  10  o't^ods.  a.  m. 
Due  notice  of  this  order  to  be  glv^  forth- 
with.* Inasmu<A  as  there  was  but  little  time 
Intervening  between  March  28th  and  April 
4tb,  I  asked  and  obtained  permission  to  take 
the  I'Olnts  and  authorities  that  had  been  filed 
in  support  of  said  Boftz  Duncan's  petition, 
and  send  them  to  Mr.  McKlnley  for  his  in- 
formation, upon  my  promise  that  such  points 
and  authorities  would  be  returned  to  the 
clerk  on  the  day  set  for  the  hearing.  As  is 
customary  In  cases  who'e  the  court  makes  an 
order  on  ex  parte  application,  the  reasons 
why  sudi  order  was  made  were  stated  to 
me  by  one  of  the  Justices.  X  cannot  now  ^^ 

,  call  who  It  wa%  but  the  statement^  ai  1 1^ 
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call  it,  was  to  the  effect  that  the  appUcatloD 
bad  been  issued  for  the  reason  that  there 
was  a  question  In  the  minds  of  the  court  as 
to  whether  the  complaint  In  the  said  action 
1q  said  foreclosure  salt  was  sufficient  to  Jus- 
tify or  support  the  appointment  of  a  receiv- 
er. Upon  an  examination  of  the  points  and 
authorities  that  had  been  submitted  by  the 
said  Boaz  Duncan  in  support  of  his  petltl(m, 
I  saw  that 'there  was  some  ground  for  the 
arerment  in  the  petition  aa  to  the  insufflcien- 
cy  of  the  allegations  contained  in  paragraph 
5  of  the  complaint  in  the  foreclosure  action 
hereinbefore  mentioned.  I  made  the  remark 
at  the  time  that  this  paragraph  could  be 
amended,  and  that,  if  such  amendment  were 
made,  it  would  t>e  an  answer  to  the  Boaz 
Duncan  petition,  but  none  of  the  justices  at 
any  time  during  my  Interrlew  with  them  ex- 
ivessed  any  opinion  concerning  the  legal 
qnestlons  Involved,  nor  gave  any  Intimation 
88  to  what  rnllngs  would  or  would  not  be 
made  by  the  court  Upcm  my  return  to  my 
office  I  dictated  to  a  stenographer  the  letter 
to  Ur.  McKlnley  set  forth  In  the  order  to 
show  canse  herein.  When  l^ed  It  was  laid 
apon  the  desk  of  Mr.  Murphy,  the  chief  clerk 
of  the  law  department  of  the  Southern  Pa- 
dflc  Company,  who  signed  Mr.  Herrln's 
name  thereto,  as  Is  the  general  custom  in  Mr. 
Herrln's  absoice.  Mr.  Herrln  never  saw  the 
letter,  and  his  first  knowledge  of  It,  so  far 
as  I  am  aware,  will  be  gained  upon  his  re- 
turn from  Bninpe,  where  he  now  Is.  The 
said  letter  was  hurriedly  dictated,  and  con- 
tains statements  wiiich'  should  not  have  been 
made.  In  it  my  own  Tlewa  and  snggestlonB 
are  given  aa  if  coming  flrom  the  JusUcea." 

Ur.  Shay  Sa,  and  was  when  be  wrote  this 
letta,  an  attorney  and  counselor  at  law  of 
tblB  court  The  letter  was  written  In  the 
course  of  his  pro^sslonal  bnslnw. 

II J  The  Code  declares  It  to  be  the  duty  of 
an  attorney  "to  maintain  the  respect  due  to 
tbe  coorta  of  Justice  and  Judidal  officers." 
Code  av.  proc.  8  282.  In  section  1200,  subd. 
S,  it  is  provided  that  a  violation  of  sudi  duty 
by  an  attorney  la  a  contempt  of  tbe  author- 
ity of  the  court  This  provision  has  been  In 
the  section  ever  since  its  first  enactment  In 
1ST2. '  The  section  consists  of  thirteen  sub- 
divisions. In  1891  It  was  amended  by  adding 
at  tbe  end  of  subdivision  13,  the  following 
clause:  "But,  no  speech  or  publication,  re- 
flecting upon,  or  concerning  any  court,  or 
any  officer  thereof,  shall  be  treated  or  pun- 
ished as  a  contempt  of  such  court,  unless 
made  in  the  immediate  presence  of  such  court 
irhile  in  session  and  In  such  a  manner  as  to 
actually  interfere  with  Its  proceedings."  It 
la  Buggested  that  this  clause  so  qualifies  sub- 
tirisiou  3  that'  a  violation  of  duty  by  an  at- 
torney. If  done  out  of  the  immediate  pres- 
ence of  tbe  court  is  not  a  punishable  con- 
tempt Mr.  Shay  disclaims  the  benefit  of 
this  clause.  Nevertheless  we  deem  It  our 
4aty  to  consider  its  effect 


Under  the  admitted  rules  of  statutory  con- 
struction we  think  that  the  amendment  was 
not  intended  to  modi^  subdivision  3.  That 
subdivision  enumerates  the  following  acts  as 
contempts:  "Misbehavior  In  office,  or  other 
willful  neglect  or  violation  of  duty  by  on 
attorney,  counsel,  clerk,  sheriff,  coroner,  or 
other  person,  appointed  or  elected  to  perform 
a  Judicial  or  ministerial  service."  Tbe  per- 
sons here  named  are  all  persons  engaged  in 
the  service  of  tbe  court,  assisting  It  in  the 
exercise  of  Its  Jurisdiction,  and  in  the  per- 
formance of  Its  functions.  They  are  actually 
or  potentially  officers  of  the  court  They 
stand  In  confidential  relations  toward  the 
court  and  In  consequence  thereof  they  owe 
to  the  court  the  duty  of  greater  fidelity  and 
respect  than  are  due  from  other  persons.  It 
is  apparent  that  such  special  duties  may  be 
violated  by  acts  not  done  In  the  immediate 
presence  of  the  court,  and  which  would  not 
Influence  the  Judges  nor  affect  the  proceed- 
li^,  but  which  would  tend  to  degrade  the 
court  in  the  minds  ot  the  people.  If  the  per- 
sons thus  Immedlatdy  connected  with  the 
court  do  not  observe  proper  respect  toward 
It  or  make  statements  derogatory  to  Its  char- 
acter, the  public  regard  and  confidence  would 
be  much  more  affected  than  by  similar  be- 
havior on  the  part  of  ordinary  citizens  not 
connected  with  the  court  or  fttmlllar  with  Its 
proceedings.  The  eonrt  sbonld  have  greater 
control  of  these  persons  than  would  be  necee- 
sary  with  respect  to  ordinary  dtlaau.  It 
was  for  the  purpose  of  giving  to  the  court  a 
means  of  protection  against  such  attacks  up- 
on Its  character^— attacks,  as  it  were,  from 
within — that  this  subdivision  was  «iacted. 

The  amendment  of  1891  was  passed  with 
different  acts  and  persons  in  view,  and  to 
accomplish  a  different  purpose.  It  was  not 
Intended  to  affect  the  power  of  the  court  to 
deal  with  its  own  officers  for  acts  of  disre- 
spect In  connection  with  their  official  posi- 
tions. Its  purpose  obvloudy  was  to  prevent 
the  punishment  of  ordinary  citizens,  not  con- 
nected with  the  court  nor  owing  to  It  any 
special  duty  of  fidelity  and  respect,  for  any 
"speech  or  publication,*'  In  censure  or  abuse 
of  the  court  or  tbe  justices  thoreof,  made  to 
other  persons,  or  to  the  general  public,  or 
even  to  tbe  justices  themselves,  In  the  ex- 
ercise of  the  common  privilege  of  free  speech. 
The  phrase,  "speech  or  publication  reflecting 
upon,  or  concerning  any  court,"  Is  Indicative 
of  this  Intent  and  purpose.  The  amendment 
Is  general  In  its  terms,  and  does  not  refer 
to  any  particular  class  of  persons.  Subdivi- 
sion 3,  on  the  contrary,  is  special,  and  Is  con- 
fined to  the  officers  tiiereln  named.  It  Is 
only  by  implication,  and  because  of  the  seem- 
ing inconsistency,  that  the  amendment  can 
be  said  to  affect  subdivision  3.  "Repeal  by 
implication  Is  not  favored,  and  the  conflict 
must  be  Irreconcilable,  or  the  intent  to  r^ieal 
very  manifest,  or  both  statutes  will  stand." 
Malone  V.  Bosch.  104  Cal.  683,  38  Paa  517. 
"It  is  also  the  rule  that  where  two  statates 
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treat  of  tbe  same  Bnbject,  one  being  special 
and  the  other  general,  nnleea  they  are  Ir- 
reconcilably lnc<uiBlatent,  the  lattw,  although 
latest  in  date,  will  not  be  held  to  have  re- 
pealed the  former,  but  the  special  act  will 
prevail  In  Its  appllatlon  to  the  subject-mat- 
ter as  far  as  coming  within  its  jHutlcalar 
proTlslons."  People  t.  Padflc  I.  Co..  130  Cal. 
446,  62  Pac.  74a  In  the  light  of  these  rules 
of  construction  It  la  clear  that  the  amend- 
ment of  1891  should  not  be  held  to  work  an 
Implied  repeal  of  the  special  proTlslons  of 
subdivision  3  regarding  the  power  of  the 
court  over  its  own  officers. 

[2]  That  the  writing  and  publication  of 
the  letter,  If  tbe  false  statements  therein 
made  were  believed,  would  cast  discredit 
upon  this  court  and  the  Justices  thereof,  can- 
not be  denied.  It  falsely  Imputes  to  the  Jus- 
tices of  this  court  Improper  conduct  of  whldi 
they  are.  entirely  Innocent.  Whether  made 
wittingly,  or  through  sheer  inadvertence  or 
careleesness,  it  was  a  grave  breach  of  bis 
duty  as  an  attorn^  on  the  part  of  Mr.  Shay. 
Apparently  It  was  not  Intended  to  be  made 
public  Its  recent  publication  dees  not  ap- 
pear to  have  been  made  at  the  instance  of 
Mr.  Shay,  or  Mr.  McKlnley,  but  rather 
agahist  ttadr  wi«h  and  will.  This  fact  scone- 
what  palllatea  the  offense^  But  tbe  writing 
of  such  a  letter  made  ttie  publication  pos- 
sible. Its  untruthful  atatementa  are  well 
calculated  to  create  the  false  impression  that 
tbe  msnbers  of  this  court  are  on  terms  of 
undue  intimacy  with  powerful  litigants.  Such 
a  false  Impression  la  most  mischievous,  and 
must  tend  greatly  to  Impair  the  confidence 
of  the  people  In  the  integrity  of  the  court 
lo  attempt  to  create  such  an  impression, 
even  to  a  few  Indlvlduala,  is  a  aerioas  viola- 
tion of  du^  by  one  upon  whom  the  law  en- 
joins the  utmost  fidelity  and  vigilance  to 
preserve  the  court  and  ita  JuatlccB  from  even 
the  appearance  of  evlL 

It  Is  considered  by  the  court  that  the  said 
Frank  Shay  is  guilty  of  contempt  as  charged, 
and  HbBtt  as  a  punishment  tiierefor,  be  pay 
a  fine  of  |900^  and  that  in  default  of  pay- 
mmt  thereof  he  stand  committed  untU  such 
fine  is  paid,  at  the  rate  of  one  day  at  Im- 
prisonment for  every  f2  of  the  flue. 

We  concar:  SLOSS,  J.;  LOBIOAN,  J.; 
HEXSHAW,  J.i  MELTIN.  J. 

ANGELLOm,  J.  I  am  unable  to  con- 
cur in  tbe  Judgment  I  wholly  concur  in 
what  is  said  in  the  (pinion  to  the  ^ecC  that 
tbe  reqwndent  was  guilty  of  a  grave  breach 
of  duty  as  an  attorn^,  and  have  no  doubt 
that  he  could  be  i«oceeded  against  tiierefor 
nndw  section  287  et  seq.,  Code  of  Civil  Pro- 
cedure, wherein  it  Is  provided  that  an  at- 
torn^ and  counselor  may  be  removed  ox 
8U8p«ided  for  various  cai»es.  Including  a 
vlolatt(m  of  bis  duties  as  attorn^  and  conn- 
e^or.  But  in  view  of  tbe  amendment  of 
1S91  to  section  120B,  Code  of  GlvU  Procedure^ 


discussed  in  the  opinion,  I  am  of  the  ophiion 
that  his  acta  caimot  "be  treated  or  punished  I 
as  a  contempts  of  court 

The  am«)dmaat  reading  as  follows,  vis.: 
"But  no  speech  or  publicatttm  reflecting  upni  i 
or  concerning  any  court  or  any  officer  thoe- 
of  shall  be  treated  or  punished  as  a  cod- 
tonpt  of  such  court  unless  made  In  tbe  im- 
mediate iHresenoe  of  such  court  while  in  sea-  . 
slon  and  In  such  a  manner  as  to  actually  to- 
terfere  with  its  proceedings,'*  wbne  made  a 
part  of  subdivision  18  of  section  1200,  canaot 
be  restricted  in  its  effect  to  mtb  subdivWon. 
for,  in  view  of  the  subject-matts  thereof, 
vis.,  practicing  law  or  holding  one^  self  ont 
as  entitled  to  practice  law,  without  a  lleenK 
It  would  be  meanluE^ess  and  entirely  withost 
force  if  so  restricted.  It  was  (dearly  Intoid- 
ed  as  a  guieral  rule,  aj^llcable  to  erory  pos- 
sible charge  of  contonpt,  prohibiting  coorts 
ttom  treating  or  punlehlng  as  omtempbs  aaj 
mere  speech  or  puUlcation  reflecting  upon  or 
concerning  any  court  or  officer  thereof,  un- 
less made  In  the  Immediate  presence  of  sudi 
court  while  In  session  and  In  sudi  a  manno- 
as  to  actually  Interfere  with  Ite  proceedlnp^ 
and  in  tttect  providing  that  anything  to  tbe 
contrary  theretofore  appearing  in  the  sec- 
tion notwithstanding,  no  such  speech  or  pub- 
lication should  be  treated  or  punished  as  a 
contempt  of  court  I  cannot  perceive  Id  tbe 
language  used  any  warrant  for  a  dlffereot 
construction,  and  If  the  only  "violation  of 
duty  by  an  attorn^"  (subdivision  3,  i  1209, 
Code  Civ.  Proc.)  is  the  making  of  a  qwecb 
or  publication  reflecting  upon  a  court  and 
Its  members,  not  in  the  presence  of  the  court 
while  In  session  and  not  in  such  a  manner 
ae  to  actually  Interfere  with  Its  pnxnedliigs. 
the  case,  to  my  mind,  falls  within  the  par- 
view  of  tbe  amendment 

It  may  freely  be  admitted  that  this  court 
and  tbe  other  courts  which  are  establisbed 
by  the  Constitution  have  the  Inhereot  an-  >' 
tborlty,  under  the  Constitution  and  Inde- 
pendent of  statute,  to  prevent  Interference 
with  the  exercise  of  the  powers  confided  to 
them,  and  the  enforcement  of  their  orders. 
Judgments,  and'  decrees,  and  that  snch  an- 
thorlty  cannot  be  taken  away  or  unreason- 
ably restricted  by  the  Legislature^  It  tasj 
also  be  conceded  that  a  speech  or  publica- 
tion may  be  made  under  such  circumstance!*, 
although  not  made  in  tbe  presence  of  tbe 
court  while  In  session,  that  it  would  actual- 
ly Interfere  with  the  proper  aerclse  of  Its 
powen  by  tbe  court  in  a  proceeding  pend- 
ing before  It  As  to  sn^  a  caae^  the  power 
of  the  LegUIatnre  to  unreasonably  limit  tbe 
court  by  prohibiting  any  punldimoit  of  flK 
guOty  person  may  well  be  doubted.  Bnt  tbe 
case  at  bar  la  admittedly  not  sudi  a  case. 
Tbe  letter  written  by  respondent  was  not 
designed  to  affect  the  action  of  the  court  is 
any  matier  poiding  before  It.  and  eooM  not 
posatbly  bave  such  ^ect,  or  Interfere  in  sny 
degree  with  the  actt<m  of  tbe  court  or  the 
otforcanent  of  any  order  It  mltfit  main  hi 
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107  proceedlnK.  It  wu  a  mere  private  com- 
munication to  another  party,  and  tbe  sum 
and  substance  of  Its  offending  wae  that  It 
contained  false  statements  reflecting  discred- 
itably upon  tbe  members  of  tbls  court.  A 
court  bas  no  Inberoit  power  to  pnnlsb  sncb 
acts  as  contempts,  for  tbey  do  not  actually 
Interfere  with  tbe  exercise  of  tbe  powers 
confided  to  It  by  the  Constltatlon.  In  tbe 
abaenoe  of  statute  authorizing  other  method, 
the  remedy  of  a  judicial  officer  who  Is  mierely 
as&alled  by  slanderoqs  or  libelous  statement 
i>  the  same  as  that  of  any  other  citizen.  It 
Is,  however,  within  the  province  of  the  Leg- 
islature to  provide  that  acts,  speeches,  or 
pnbllcations  not  actually  interfering  with  the 
exercise  of  its  powers  by  a  court  shall  con< 
stftnte  a  contempt  and  be  punishable  as  such, 
\mt  with  respect  to  such  acts  tbe  Legislature 
likewise  has  the  power  to  modify  any  provi- 
sion BO  made  in  such  manner  as  it  sees  fit. 
When  such  an  act  Is  made  a  contempt  by 
statute,  It  Is  a  contempt  solely  because  the 
statute  so  provides,  and  any  change  In  the 
statute  removing  sncb  an  act  from  the  cate- 
gory of  contempts  divests  It  of  that  character. 
To  my  mind  the  amendment  of  section  1209, 
Code  of  Civil  Procedure,  In  1891,  diveHted 
such  acts  as  that  of  which  respondent  was 
guilty,  of  the  <aiaracter  of  a  "contempt  of 
cour^"  and  makes  it  Impossible  for  us  to 
treat  or  punish  It  as  such  a  contempt. 

I  concur:  BEATTY,  C  J. 


Ex  parte  KARLSON.    (Cr.  1,630.) 

(Snpreme  Court  of  Oalifomia.   July  31,  1011.) 

L  Fines  (|  11*)  Imfbisonuent  fob  Nonpay- 
VKiTT— GouuoN  Law— Applicability. 
Tlie  rule  of  the  common  law  which  Is  lo 
force  by  Pol.  Code,  |  4468,  so  for  as  not  re- 
pugnant to  tbe  Constitution  and  statutes,  au- 
thorized the  enforcement  of  payment  of  a  fine 
bf  imprisonment  until  payment. 

TBd.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  M  12,  IS;  Dec  DlgriU.*] 

2.  CoinXSfPT   (I  77*)— PUHISmtENT— COKMOR 

Law— ApFLIC  AB ILITY . 

The  provision  in  Code  Civ.  Proc.  §  1218, 
that  the  court  may  Impose  a  fine  on  one  adjudg- 
ed guilty  of  contempt  of  court,  is  consistent 
with  tlie  rule  of  the  common  law  that  the  pay- 
ment of  a  fine  may  be  enforced  by  imprison- 
ment until  paid,  and,  in  the  absence  of  other 
statutory  provimoDS,  tbe  court  may  sentence 
accused  to  jail  on  his  failure  to  pay  the  fine 
until  the  fine  Is  paid  at  the  rate  of  one  day's 
imprisonment  for  each  f2  of  fine. 

[Bi.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  f  268;  Dec.  Dig.  |  77.*] 

8.  GoimMPT  (i  77*)— Civil  GoHimiPT— FIne 

—Collection. 
Tbe  payment  of  a  flne  imposed  under  Oode 
CIt.  Proc  I  1218,  for  a  dvll  contempt  may  be 
enforced  by  imprisonment,  notwithstanding  sec- 
tion lOOT,  authorising  enforcement  by  execu- 
tloD  against  property,  that  being  merely  a  cu- 
molstlva  remedy. 

[Bl  Nota.— For  odier  casei^  see  Contempt, 
CenL  Dig.  f  208;  Dec.  Dig.  {  77.*] 


4.  CoNiMPT  (J  77*>— Civil  Oontdcpt— Stat- 
utes—Applicability. 

Pen.  Code,  »  6,  11,  wbidi  declare  that  no 
act  shell  be  punisoable  as  a  crime  except  where 
made  a  crime  by  statute,  and  that  the  Code 
does  not  affect  any  power  of  any  tribunal  to 
Inflict  punishment  for  contempt,  has  no  appii- 
cntion  to  a  civil  contempt,  and  section  1205 
thereof,  providing  that  imprisonment  as  a 
means  of  enforcing  the  payment  of  a  flne  shall 
not  be  extended  beyond  the  term  for  which  ac- 
cused migfat  be  swtenced  fbr  the  offense  of 
wlifcb  he  has  been  convicted,  does  not  limit  the 
power  of  tbe  court  to  ronunit  one  convicted  of 
a  civil  contempt  for  failure  to  nay  tbe  fine  au- 
thorized by  Code  Civ.  Proc.  S  1208. 

CEd.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  S  268 ;  Dec  Dig.  S  77.*] 

5.  Comteupt  (I  72*)— GivzL  Coitteupt— Pun- 
isTTMENT— Statutes. 

Whether  a  particular  act  la  pnnishable  as 
a  criminal  contempt  under  Pen.  Code,  §  166,  Is 
immaterial  on  any  inquiry  arising  in  a  con- 
tempt proceeding  under  Code  Civ.  Proc.  |  1209, 
but  where  a  person  has  been  punished  for  a 
civil  contempt,  and  is  convicted  of  the  same 
act  ns  a  crime  under  section  186,  the  former 
punishment  may,  as  authorized  by  section  658, 
mitigate  tbe  severity  of  tbe  sentence  on  a  sub* 
sequent  conviction. 

rSd.  Note.— Bor  other  cases,  see  Contempt, 
Cent.  Dig.  SS  249-256 ;   Dec  Dig.  J  72.*] 

6.  Contempt  (}  77*>— Civil  Gontehft— Ex- 
cessive PUNISIIUBMT  —  COWariTUTlOHAL 
Guabantt. 

Const,  art.  1,  S  6,  providing  tbat  excessive 
flues  shall  not  be  imposied  nor  unusual  punish- 
ments inflicted,  is  a  guaranty  against  imprison- 
ment for  an  unlimited  period  for  nonpayment 
of  a  fine  for  civil  contempL 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  |  268;  Dec.  Dig.  {  77.*] 

Angellottl  and  Hensbaw,  JJ.,  dissenting. 

In  Banl£.  Application  for  a  writ  of  habeas 
corpus  by  Louis  Karlson  against  W.  A.  Ham- 
mel.  sberlfr.-tor  tbe  discharge  qf  petitioner 
from  custody.  Writ  discharged,  and  peti- 
tions remanded. 

James  G.  Maguire,  Daniel  O'Connell.  and 
Fred  J.  Spring,  for  petitioner.  Gray,  Bark- 
er, Allen,  Van  Dyke  &  Jutteu,  Earl  Rogers, 
and  W.  H,  Dehm,  for  resxtoudeiit 

MELVIN,  J.  Petitioner  has  been  held  In 
custody  by  the  sheriff  of  the  county  of  Los 
Angeles  on  a  commitment  for  contempt  of 
court  consisting  of  a  violation  of  an  injunc- 
tion Issued  by  the  superior  court  in  the  case 
of  the  Pacific  Ornamental  Iron  Works  (a  cor- 
poration) V.  Metal  Trades  Council,  Los  Ange- 
les, California  (an  association)  Louis  Karlson 
et  a1.  It  is  unnecessary  to  review  in  detail 
tbe  acts  of  Karlson  found  by  the  court  to 
constitute  tbe  contempt  for  which  he  has 
been  fined.  It  is  sufficient  to  say  that  tb^ 
were  in  violation  of  the  injunction. 

Petitioner's  principal  and  only  serious  ob- 
jection urged  upon  tbe  hearing  of  this  matter 
was  directed  to  tbe  method  whereby  tbe  flne 
Imposed  was  to  be  satisfied.  Therefore  we 
need  only  consider  the  punishment  sought  to 
be  inflicted.  Under  the  terms  of  the  com- 
mltmoit  a  flne  of  920O  was  imposed  upon  this 
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petitioner,  and  It  was  furths  provided  that 
"upon  his  failure  to  pay  such  fine  he  be  com- 
mitted to  the  county  Jail  until  such  flue  is 
paid  at  the  rate  of  one  day's  imprlsoumeut 
for  each  two  dollars  of  sold  fine."  When  the ' 
petition  for  a  writ  of  habeas  corpus  was  fil- 
ed, Karlsou  had  been  In  custody  for  nonpay- 
ment of  bis  fine  under  this  commitment  for 
a  period  of  more  than  five  days,  but  not  long 
enough  entirely  to  satisfy  the  fine  by  Impris- 
onment. The  question  for  us  to  determine, 
therefore,  is  this:  May  a  court  enforce  pay- 
ment of  a  fine  imposed  upon  one  found  guilty 
of  contempt  by  commitment  to  prison  for 
more  than  five  days? 

Petitioner  concedes  that  the  ^rt  bad  ju- 
risdiction to  Impose  a  fine  of  $200  (Code  CIt. 
Proc.  §  1218),  and  that  such  fine  may  be  en- 
forced by  an  execution  as  Is  a  judgment  lu 
a  civil  action,  but  he  Insists  tliat  sections 
1218,  Code  of  Civil  Procedure,  and  1205  of 
the  Penal  Code,  are  binding  upon  the  court 
and  determinative  of  the  whole  matter.  The 
former  section  proTldea  that  a  court  has  ju- 
risdiction to  punish  for  contanpt  by  flue  not 
exceeding  f 600,  or  by  Imprisonment  for  not 
more  than  five  days,  or  by  both  such  fine 
and  Imprisonment,  but  section  1206  of  the 
Penal  Code  ordains  that  Imprisonment  aa  a 
means  of  enforcing  tlkft  payment  of  a  fine 
shall  not  "extend  in  any  case  beyond  the 
term  for  whidi  the  defendant  might  be  sen- 
tenced for  the  offoue  cf  which  he  has  been 
conrlcted."  Petltloner'a  position  would  be 
Impregnable  if  we  were  bound  by  the  proTi- 
slons  of  section  1206  of  the  Penal  Code. 

Before  the  amendment  to  that  section  lim- 
iting the  term  of  imprisonment  for  satisfac- 
tion of  a  fine  to  a  period  equal  to  tlie  maxi- 
mum term  for  which  the  court  might  commit 
to  prison  without  alternative^  thta  court, 
speaking  of  the  action  of  the  lower  court  in 
a  case  very  similar  to  the  one  at  bar,  said 
(In  re  Tyler,  64  Cal.  438,  1  Pac.  887):  "In 
the  punishment  Inflicted,  the  court  did  not 
exceed  its  jurisdiction.  It  had  jurisdiction 
to  punish  by  flue  not  exceeding  five  hundred 
dollars,  or  Imprisonment  not  exceeding  five 
days,  or  by  both.  Section  1218,  Code  Civ. 
Proc.  In  the  exercise  of  Its  jurisdiction,  it 
imposed  a  fine  of  $500,  and  that  exhausted 
Its  statutory  power  of  punishment;  but  the 
committal  was  not  an  additional  punishment. 
It  was  simply  the  written  mandate  or  pro- 
cess by  which  the  court  undertook  to  enforce 
its  judgment.  A  judgment  of  fine  la  enforce- 
able by  an  execution',  as  on  a  judgment,  in  a 
civil  action  (section  1214,-  Pen.  Code;  sectiuu 
1006,  Code  Clr.  Proc.),  or  by  commitment  un- 
der the  criminal  law  (section  1205,  Pen. 
Code).  A  person  against  whom  such  a  judg- 
ment has  t>een  pronounced  has,  therefore, 
the  privilege,  under  the  law,  of  paying  it  ei- 
ther by  money  or  by  imprisonment.  If  be 
pays  in  money  there  can  be  no  commitment 
If  he  refuses  to  pay  in  that  way,  the  com- 
mitment follows,  as  an  Incident  to  the  judg- 


ment, until  the  judgment  has  been  compiled 
with  according  to  law."  If  the  measure  of 
imprisonment  for  the  collection  of  a  tine  ia 
such  a  case  was  section  1205  of  the  Feoal 
Code  before  Its  amendment,  then,  petitioner 
insists,  the  same  section  as  amended,  with 
the  limitation  which  has  be^  added,  should 
now  prescribe  the  maximum  Imprisonment 
for  the  coUecUou  of  a  part  of  this  fine.  But 
in  FjX  parte  Amos  Abbott.  94  Cal.  333,  29 
Pac.  622,  the  Chief  Justice  held  that  section 
1205  of  the  Penal  Code  had  no  application  to 
cases  of  contempt  because  section  11  of  the 
same  Code  expressly  declares  that  "this  Ck*de 
does  not  affect  any  power  conferred  by  law 
upon  any  •  •  *  tribunal,  or  officer,  to  im- 
pose or  Inflict  punishment  for  a  contempt" 
Speaking  of  the  measure  of  punishment  for 
contempt  of  court,  he  said  In  that  case: 
"The  power  to  punish  for  contempt  of  court, 
and  its  limitations,  must  therefore  be  sought 
elsewhere  than  in  the  Penal  Code,  and  they 
are  found  In  the  Code  of  OlvU  Procednre,  | 
1209  et  seq.  The  limit  df  punishmeat  there 
prescribed  Is  a  fine  not  exceeding  $500,  or 
imprisonment  not  exceeding  6  days,  or  both. 
Code  Civ.  Proa  1 1218.  The  power  conferred 
by  this  section  Is  not  affected  by  any  of  the 
provisions  of  the  Penal  Code.  In  Ex  parte 
Crittenden,  62  GaL  635.  it  was  held  that  the 
conrt  impoaing  a  fine  for  contempt  has  the 
power  to  make  and  mforoe  a  judgmoit  socli 
as  that  in  question  here,  and  that,  as  I  un- 
derstand the  decision,  -without  xefennee  to 
or  aid  from  section  1206,  or  any  other  pro- 
vision of  tbe  Penal  Code.  That  decision  has 
never  been  overruled  or  questioned  to  my 
knowledge,  and  remains  the  law  by  wUch  I 
must  be  bound  In  deciding  this  plication." 

It  will  be  noted  that  in  the  opinion  In 
re  Tyler,  supra,  the  court  made  no  reference 
to  section  11  of  the  Penal  Code,  and  doubt- 
less that  section  was  not  called  to  the  atta- 
tion  of  Mr.  Justice  McEee,  who  wrote  the 
opinion  from  which  some  of  the  language 
quoted  above  Is  called  to  our  attrition  by 
petitioner's  counsel.  In  that  opinion,  how- 
ever, and  In  the  concurring  opinions  signed 
by  four  other  Justices,  parte  Crittenden, 
62  Cal.  536,  is  expressly  affirmed,  and  no 
case  has  been  called  to  our  attention  chang- 
ing the  rule  there  announced.  In  that  case 
the  court  said :  "But  it  is  claimed  that  It 
was  not  competent  for  the  court  to  imprison 
the  petitioner  under  an  order  or  Judgment 
simply  imposing  a  fine.  In  the  case  of  Ne^ 
Orleans  v.  Steamship  Co.,  20  Wall.  392 
L.  Ed.  354],  the  Supreme  Conrt  of  the  Unit- 
ed States  says :  'Contempt  of  court  Is  a  spe- 
cific criminal  offense.  The  imposition  of  the 
fine  was  a  Judgment  in  a  criminal  case.  That 
part  of  the  decree  is  as  distinct  from  the 
residue  as  if  It  were  a  judgment  upon  an  In- 
dictment for  perjury  committed  In  a  deposi- 
tion read  at  the  hearing.  *  *  •  In  Cros- 
by's Case,  3  Wlls.  188,  Mr.  Justice  Bis* 
stone  said:  "The  sole  adjudicatltm  for  eoa- 
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tempt,  and  tbe  punishment  thereof,  belongs 
txcinslvely  and  without  Interfering  to  each 
respective  court" '  The  question  of  con- 
tempt of  court  and  the  punishment  thereof 
has  recently  undergone  a  thorough  examina- 
tion in  the  case  of  Fischer  v.  Hayes  (C.  C.)  6 
Fed.  71.  In  that  case  Blatcbford,  J.,  says: 
'It  Is  suggested  that  section  725  [Rev.  St.  (U. 
S.  Comp.  St.  1901,  p.  583)]  provides  for  the 
punishment  of  a  contempt  by  a  flue  or  im- 
prisonment, and  that,  therefore,  a  commlt- 
Dient  for  nonpayment  of  the  fine  Is  unlawful, 
because  such  commitment  is  'imprisonment" 
There  is,  however,  no  commitment  or  Im- 
prisonment If  the  fine  be  paid.  There  Is  no 
commitment  and  fine.  The  punishment  by 
a  fine  Is  fully  inflicted,  und^  the  terms  of 
tbe  order,  if  the  fine  be  paid  as  the  order 
directs,  and  in  soch  case  there  can  be  no 
commitment  So,  If  there  be  a  commitment 
tor  nonpayment  of  the  fine,  there  must  be  a 
discharge  as  soon  as  the  fine  Ui  paid.  The 
payment  of  the  fine  Is  tbe  punishment  The 
awarding  or  Infliction  of  the  fine  la  no  pun- 
ishment The  commltmoit  is  an  inddent  of 
tbe  tine.  It  la  not  In  any  manner  the  "Im- 
prisonment" allowed  by  the  statute.  The 
paj-ment  of  the  flue  and  a  commitment  for 
not  paying  It  cannot  coexist  The  commit- 
ment is  not  a  separate  ponlshmoit  or  im- 
prlaonment  added  to  the  paymoit  of  a  fine. 
It  Is  in  this  view  Uuit  it  haa  always  been 
held  that  where  a  statute  auAorlzea  or  pre- 
scribes the  infliction  of  a  fine  as  a  punlsh- 
mentt  either  for  a  contempt  of  court  or  for 
a  defined  otteoBe,  It  la  lawful  for  tbe  court 
inflicting  the  fine  to  direct  tiiat  the  party 
stand  committed  until  the  fine  be  paid,  al- 
tboa^  there  be  no  qwdflc  affirmatlTe  grant 
of  power  In  the  statute  to  mate  such  direc- 
tion.* "  The  language  quoted  from  Fischer 
T.  Hayes,  by  the  way,  la  not  found  In  tbe 
r^Ktrt  of  that  caae  In  (a  a)  7  IM.  96,  but 
In  (a  GO  6  Fed.  71. 

[1]  The  common  law  of  England  Is  the 
law  of  tblB  stat^  so  ftir  as  it  la  not  r^ng* 
nant  to  our  own  statntea  and  Gonstitutlona. 
PoL  Gode^  I  4468.  The  rule  of  the  conmion 
law  that  tbe  payment  at  a  fine  ml^t  be  en- 
forced by  impriaonment  until  the  fine  is  paid 
waa  tlie  nnlftwrn  practice  of  the  common  law 
courts  in  En^nd.  time  out  of  ndnd,  as  may 
be  seen  by  a  perusal  of  the  decisions  of 
the  Court  of  Kings  Bench.  "Directing  that 
the  prisoner  shall  stand  committed  till  the 
fln^  or  till  tiie  fine  and  costs  are  paid.  Is 
not  addii^  to  the  legal  punishment  but  sim- 
ply a  mode  of  mfordng  obedience  to  the 
aeotoiee  of  the  law.  The  usual  form  of  the 
common-law  Ju^pnent  Is  that  the  prisoner 
atand  committed  till  the  fine  is  paid."  Doi^ 
T.  States  24  N.  3.  Iaw,  466.  There  Is  abund- 
ant authority  to  this  effect  in  addition  to 
tbe  cases  already  cited.  See  8  Ency.  of 
PL  &  Ft.  961;  Rex  v.  Waddlngton,  1  East, 
166;  Bex  v.  Wilkes,  4  Burr.  2574;  Harris 
Commonwealth,  23  Pick.  (Mass.)  280; 
Brack  T.  State,  22  Qa.  100;  McMeekln 
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State,  48  Ga.  335;  Hathcock  v.  State,  88  Ga. 
91,  13  S.  E.  959;  In  re  Newton,  39  Neb.  760. 
58  N.  W.  436;  State  v.  Manning.  14  Tex.  402; 
Blsh.  Grim.  Proc.  i  1310. 

[2]  The  provision  of  the  Code  of  Civil  Pro- 
cedure that  courts  may  punish  a  contempt 
by  Imposing  a  fine  is  consistent  with  this 
rule  of  tbe  common  law  as  to  the  method 
of  enforcing  its  payment 

[3]  The  provision  of  section  1007,  Code  of 
Civil  Procedure,  that  an  order  for  the  pay- 
ment of  money  may  be  enforced  by  execution 
against  property,  Is  merely  a  cumulative 
remedy.  In  many  cases  an  execution  would 
be  an  inefTectlve  means  for  the  collection  of 
a  flna  The  property  of  persons  of  wealth 
is  ottBD  beyond  rea<di  of  execution.  At  com- 
mon law  payment  of  a  fine  coold  be  enforced 
both  by  a  capias  ad  satisfaciendum — that  la, 
imprisonment — and  by  a  levari  fadaa — that 
Is,  an  execution  against  property.  2  Tidd'a 
Prac.  1042;  1  Blsh.  Grim.  Proc.  1  1303.  The 
two  methods  are  not  inconsistent  Section 
1007  is  genwal  In  Its  terms,  and  applies  to 
all  orders.  It  may  aroly  to  a  Judgment  im- 
posing a  fine,  but  there  is  nothing  indicating 
an  intent  to  make  It  exclucdve  or  to  take 
away  the  common-law  power  to  enforce  a 
fine  by  imprisonment 

[4]  Tbe  Penal  Code  declares,  in  effect  that 
the  provision  that  no  act  shall  be  punishable 
as  a  crime  except  such  as  may  be  made  a 
crime  by  statute,  and  then  only  in  the  man- 
ner prescribed  or  author&ed  by  statute  (sec- 
tion shall  not  apply  to  contempts  punish- 
able under  section  1200  of  the  Code  of  Civil 
Procedure  (aectlon  11).  It  necessarily  fol- 
lows that  the  Penal  Code  has  no  application 
to  a  civil  contempt  and  that  the  question 
whether  the  particular  act  la  punishable  as 
a  criminal  contempt  or  not  under  section 
166  of  the  Penal  Code,  is  immaterial  to  any 
inquiry  arising  in  a  contempt  proceeding 
under  section  1209. 

[I]  If,  after  sndi  punishment  in  such  dvll 
proceeding,  a  perstm  is  convicted  of  the  same 
act  as  a  crime  under  said  section  166,  the 
former  punishment  may  mitigate  the  sever- 
ity of  the  ^mtence  upon  the  subsequmt  con- 
viction.  Pan.  Code,  |  658. 

[I]  The  danger  that  persona  may  be  im- 
prisoned for  an  unlimited  period  for  nonpay- 
ment of  a  fine  for  contempt  is,  as  we  think, 
eompletdy  runoved  by  the  constitutional 
guaranty  that  "excessive  ball  diall  not  be 
required,  nor  excessive  toes  Imposed;  nor 
shall  cmel  or  nnuaual  pnnlahments  be  In- 
flicted." SectKm  6,  art.  1.  Then  would  be 
also  perhaps  recourse  to  the  pardoning  power 
In  extreme  cases. 

It  follows  herefrom  that  there  is  no  merit 
In  petitioner's  contention.  Therefore  the  writ 
Is  discharged,  and  the  petitioner  is  remanded. 

We  concur:  SHAW,  J.;  SIX)SS,  J.;  LORI- 
GAM,  J. 

ANGELLOTTI,  J.  I  dissent  It  is  prac- 
tically held  by  the  opinion  that,  section  1205 
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of  the  Penal  Code  having  no  application  to 
proceedings  for  contempt  under  section  1209 
et  seq.  of  the  Code  of  Civil  Procedure,  any 
court  imposing  a  fine  upon  a  person  as  a 
punishment  for  contempt  may  direct  that  he 
be  Imprisoned  until  such  fine  Is  paid.  The 
limitation  of  section  1205,  Penal  Code,  not 
being  applicable,  and  no  limitation  being  else- 
where made  by  our  statute  law,  such  impris- 
onment may  be  continued  Indeflniteiy,  and 
as  it  Is  held  with  practical  unanimity  that 
Imprisonment  for  mere  nonpayment  of  a 
fine  is  not  Imprisonment  for  debt,  and  it  be- 
ing reasonably  clear  that  the  contempt  in 
such  a  case  as  this  Is  a  criminal  as  distin- 
guished from  a  civil  contempt  and  that  mere 
inability  to  pay  the  fine  will  not  be  a  suffi- 
cient warrant  for  discharge  from  Imprison- 
ment under  sections  1143  et  seq.,  Code  of 
Civil  Procedure  (see  In  re  Wilson,  75  Cal.  580, 
17  Pae.  69S),  such  Imprisonment  may  be  con- 
tinued Indefinitely,  even  though  the  impris- 
oned party  is  without  any  property  from 
which  to  pay  such  fine.  Such  Imprisonment 
may  be  ordered  by  any  court  of  justice,  In- 
cluding a  Justice's  court.  This  is  the  neces- 
sary effect  of  the  opinion.  And  this  con- 
clusion Is  reached  although  there  Is  no  pro- 
vision In  the  law  applicable  to  such  con- 
tempt proceedings  that  expressly  or  Implied- 
ly authorizes  ImprlBomnent  for  nonpayment 
of  a  fine. 

In  my  opinion,  if  section  1205,  Penal  Code, 
has  no  application  in  such  cases,  it  follows 
that  a  court  Is  without  power  to  Imprison 
for  mere  nonpayment  of  a  fine  imposed  by  tt 
as  a  punishment  for  contempt  of  court  In 
proceedings  had  under  section  1209  et  seq.. 
Code  of  Civil  Procedure. 

The  punishment  that  may  be  prescribed 
for  such  contempts  Is  expressly  specified  In 
the  statute.  "A  fine  may  be  Imposed  on  him 
not  exceeding  five  hundred  dollars,  or  he 
may  be  imprisoned  not  exceeding  five  days, 
or  both."  Section  1218,  Code  Civ.  Proc. 
Section  1219,  Code  of  Civil  Procedure,  speci- 
fies the  only  case  in  which  other  imprison- 
ment may  be  required,  being  as  follows : 
"When  the  contempt  consists  In  the  omission 
to  perform  an  act  which  Is  yet  In  the  power 
of  the  person  to  perform,  he  may  be  Im- 
prisoned until  he  have  performed  it,  and  in 
that  case  the  act  must  be  specified  In  the 
warrant  of  commitment."  The  contempt  in 
the  case  at  bar  was  not  of  this  character, 
and  the  section  is  without  application.  Sec- 
tion 1007,  Code  of  Civil  Procedure,  which 
undoubtedly  is  applicable  to  such  contempt 
proceedings,  provides:  "Whenever  an  order 
for  the  payment  of  a  sum  of  money  Is  made 
by  a  court,  pursuant  to  the  provisions  of  this 
Code,  It  may  be  enforced  by  execution  In 
the  same  manner  as  if  It  were  a  Judgment." 
This  section  affords  a  remedy  by  execution 
in  such  cases,  which,  to  my  mind,  is  the 
only  method  authorized  by  law  for  the  en- 
forcement of  such  a  fine.  If  section  1200, 
Penal  Code^  la  not  ftn>lIcablo. 


This  being  the  condition  of  the  statutory 
law  In  this  state,  the  opinion  necessarily 
proceeds  upon  the  doctrine  declared  in  Fisch- 
er V.  Hayes  (C.  C.)  6  Fed.  71,  "that  where 
a  statute  authorizes  or  prescribes  the  Inflic- 
tion of  a  fine  as  a  punishment,  either  for  a 
contempt  of  court  or  for  a  defined  offense.  It 
Is  lawful  for  the  court  inflicting  the  fine  to 
direct  ttiat  the  party  stand  committed  until 
ihe  fine  be  paid,  although  there  be  no  specific 
affirmative  grant  ot  power  In  the  statute  to 
make  such  direction."  It  Is  to  be  observed 
that  no  distinction  Is  made  here  between  con- 
tempts of  court  and  other  offenses.  In  any 
case,  the  power  to  Impose  a  fine  carries  with 
it  the  power  to  adjudge  Impriaonment  for 
nonpayment  of  tlie  fine  and  nntU  the  fine  be 
paid. 

I  do  not  think  that  the  doctrine  of  this 
case  can  properly  be  held  applicable  in  this 
state.  It  Is  generally  recognized  that  a  Judg- 
ment Imposing  a  fine  In  a  contempt  matter, 
where  the  fine  Is  solely  punitive  and  In  no 
way  remedial,  stands  on  the  same  plane  as 
a  Judgm«it  imposing  a  fine  In  the  case  of  an 
ordinary  criminal  prosecution.  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  67.  The  fine  Is 
simply  a  punishment  for  an  offense.  The  Su- 
preme Court  of  Ohio  In  Brown  t.  State,  11 
Ohio,  277,  where  a  defendant  was  convicted 
of  crime  and  Judgment  of  fine  glvea,  with  a 
commitment  to  Imprisonment  until  the  fine 
and  costs  were  paid,  held  that  the  couunlt- 
m&at  was  unauthorized,  aayli^;:  "Whoi  com- 
mon-law Jurisdiction  Is  entertained,  and 
courts  proceed  according  to  its  course^  this 
power  olsts;  but,  when  (Senses  are  statu- 
tory, punlshmoita  regulated  by  statute,  and 
no  such  anthoritr  of  commltmait  la  declared. 
It  la  a  power  not  Inferred,  does  not  exist,  and 
cannot  be  exercised."  In  Longee  t.  State,  11 
Ublo,  72,  the  same  court  said:  "Unless  it  is 
so  provided  by  statute,  the  ooort  bas  not 
power  to  OTdK  that  a  criminal  stand  com- 
mitted for  the  nonpayment  of  a  line."  The 
correctness  of  the  view  stated  in  Brown  v. 
State,  supra,  will  not,  I  think,  be  doubted. 
Is  it  not  applicable  in  California?  In  the 
absence  of  statute,  no  act  or  omtasion  is  here 
punishable  as  a  pnbllc  offense,  and  only  such 
punlshmeuts  can  be  awarded  as  are  anthor- 
Ized  by  statnta  Our  Codes  and  other  stat- 
utes nndertalce  to  cover  tlie  whole  field  of 
pnbllc  offnises  and  the  punishments  that 
may  be  Imposed  tberefar.  By  section  4  of 
the  Code  of  Civil  Procedure  It  Is  dedared 
that  "the  Code  establishes  the  law  of  thU 
state  respecting  the  subjects  to  which  It  re- 
lates." It  bas  always  been  recognized  by 
our  Legislature  that  statutory  authorization 
for  imprisonment  for  nonpayment  of  a  fine 
Is  essential  to  Its  exercise,  as  Is  shovn  by 
sections  1205  and  1446  of  tiie  Penal  Code, 
where  such  authority  Is  conferred,  to  be  ex- 
ercised with  certain  prescribed  limitations. 
In  Ex  parte  Itoswbelm,  83  Cal.  38S,  23  Fac. 
872,  by  the  Judgment  i^fonounced  m  coutIc- 
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tloQ  of  a  public  offense,  both  imprlBonment 
and  fine  were  Imposed,  as  w&b  authorized  by 
law,  and  It  was  further  adjudged  that.  In 
tbe  erent  of  the  nonpaymedt  of  the  fine,  the 
defendant  be  farther  imprisoned  until  the 
One  be  satisfied  at  a  certain  rate  per  day. 
This  court  concluded  that  section  1206,  Penal 
Code,  had  no  application  to  a  Judgment  by 
which  both  imprisonment  and  fine  were  Im- 
posed, and,  having  so  concluded,  held  that, 
as  there  was  no  statutory  authority  for  Im- 
prisonment for  nonpayment  of  the  fine  in 
such  a  case,  the  Judgment  to  that  extent 
must  be  held  void  and  the  prisoner  discharg- 
ed. It  was  said:  "Unless  It  (the  L^lsla- 
tore)  has  clearly  conf^red  upon  the  court 
authority  therefor,  It  is  our  duty  to  hold  that 
the  additional  penalty  cannot  be  Imposed," 
This  case  haa  been  followed  several  times, 
and  clearly  decides  that  express  statutory 
authority  is  essential  to  warrant  Imprison- 
ment  for  mere  nonpayment  of  a  fine.  There 
Is,  as  already  aald,  no  material  difference  in 
the  case  of  the  imposition  of  a  fine  on  con- 
Tictl<m  for  a  criminal  contempt  of  court  un- 
der section  1209  et  seq..  Code  of  Civil  Pro- 
cedura 

It  has  been  held  in  New  York  that  where 
a  statute  authorizing  a  fine  on  conviction  of 
a  public  offense  prescribes  a  particular  meth- 
od for  the  enforcement,  as  by  doAetli^  the 
fine  and  Isaulng  execution  th»eon,  the  court 
has  no  authority  to  Bentmce  the  defendant 
to  Imprisonment  for  nonpayment  of  the  fine 
(People  T.  Stock,  26  App.  Dir.  664,  60  N.  T. 
Supp.  483,  afflrmed  in  167  N.  Y.  681,  61  N.  B. 
lOt^.  We  have  ae&i  that  onr  Code  of  Givll 
Procedure  prescribes  such  a  remedy  for  the 
ofwconent  of  a  fine  (section  1007),  and  this 
Is  the  only  remedy  expreaaly  prescribed  un- 
less the  Penal  Code  sectionB  are  applicable^ 

There  is  no  opinion  of  tliis  court  that  con- 
tabu  anything  in  conflict  "with  the  forgoing 
other  than  the  opinion  in  Bz  parte  Grltten- 
doi,  62  Cal.  634.  The  dedalon  in  Bx  parte 
Abbott,  91  Gal.  833,  20  Pac:  822,  was  by  tbe 
Chief  Justice  in  a  matter  heard  and  decided 
by  him  alone,  and  he  very  properly  conaid- 
enA  himself  bound,  as  expressly  stated  In 
his  opinion,  by  the  opinion  of  the  court  in 
Bx  parte  Orittendm,  supra.  The  whole  dls- 
ensslon  of  the  question  at  bar  in  the  opinion 
of  the  court  in  the  case  last  mentioned  con- 
sists of  the  quotation  from  Fischer  v.  Hayes, 
supra,  set  forth  In  the  main  opinion  herein, 
and  no  question  appears  to  have  suggested 
itself  as  to  the  appll^bility  of  the  doctrine 
therein  enunciated  in  view  of  such  statutes 
as  we  have  in  this  state.  As  already  indicat- 
ed, I  brieve  that  the  opinion  in  Bx  parte 
Crittenden,  supra.  Is  erroneous,  and  that  it 
Is  directly  in  conflict  with  Ex  parte  Rosen- 
heim and  kindred  cases,  and  that  the  views 
therein  expressed  should  be  disapproved  by 
this  court 


I  do  not  desire  to  be  understood  as  assent- 
ing to  the  view  that  section  1205,  Penal  Code, 
has  no  application  In  such  cases  as  this.  It 
has  never  been  so  held  by  this  court;  the 
only  decision  to  that  effect  in  our  reports 
being  Ex  parte  Abbott,  supra,  a  decision 
made  br  a  single  Justice.  It  may  be  that 
section  11,  Penal  Code,  on  which  that  deci- 
sion is  based,  can  reasonably  be  held  to  have 
no  reference  to  such  contempts  as  are  purely 
criminal  as  distinguished  from  civil.  If  sec- 
tion 1205,  Penal  Code,  does  apply,  the  time 
during  which  the  petitioner  may  be  impris- 
oned for  mere  nonpayment  of  tbe  fine  bad 
expired.  If  It  does  not  apply,  there  was 
never  in  my  opinion  any  authority  for  his 
Imprisonment  at  all  for  such  nonpayment. 

The  decisions  from  other  states  cited  in 
the  majority  opinion,  with  the  exertion  of 
the  Georgia  decisions,  will  each  be  found 
upon  examination  to  be  based  upon  the  con- 
clusion that  a  statute  of  the  state  either  ex- 
pressly or  by  necessary  implication  author- 
ized imprisonment  for  the  nonpayment  of 
the  fine.  The  cmly  Georgia  decision  in  point 
is  that  of  Brock  v.  State,  22  Ga.  100,  decided 
in  the  year  1857.  The  other  Georgia  deci- 
sions cited  do  not  involve  the  point  under 
discussion. 

For  the  reasons  stated.  I  am  of  the  opin- 
ion that  the  petitioner  should  be  discharged 
from  custody. 

I  concur:   HBNSHAW,  J. 


Ex  parte  GOODRICH.    (Cr.  1,625.) 
(Supreme  Gomt  of  California.   July  31,  1011.) 

1.  Statutes  (J  185*)— Constbuctior— Imtbn- 
TioN  or  Lbgislatubb. 

There  can  be  no  intent  in  a  statute  not  ex- 
pressed in  its  words;  and  thei%  can  be  no  In- 
tent upon  tbe  part  of  the  frameis  of  tbe  stat^ 
ute  which  does  not  find  expression  in  its  words. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  261;  De&  Dig.  1 186.*] 

2.  Statutes  ({  216*)— Ains  to  GONsroucnoN 
— Leoislativk  Dkbates. 

Legislative  debates  are  not  appropriate 
sources  from  which  to  discover  the  meaning  of 
the  language  of  the  statutes. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  292 ;  Dec.  Dig.  {  216.*] 

8.  MUNICIFAL  COKPOBATipNS  (|  120*)— ObDI- 

NAN<:«8— Aids  to  Cohstbuotion— Opinions 

OF  Ofticials. 

Tbe  testimony  or  opinions  of  Individual 
members  of  a  legislatiTe  body  are  not  admissible 
to  show  what  in  fact  was  intended  or  meant  by 
an  ordinance;  and  hence  the  opinion  of  a  cliief 
of  police  as  to  the  purpose  of  a  city  council  in 
passing  an  ordinance  fixing  rates  to  be  charged 
for  electricity,  and  that  a  later  ordinance  not 
referring  to  it  was  intended  to  aid  and  snpple* 
ment  it  and  the  opinion  of  a  city  engineer  who 
furnished  ioformation  and  recommendations  to 
the  council,  before  the  passage  of  the  ordinance, 
are  not  adnusaible  to  show  the  Intent  of  the 
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conncil,  since  that  must  appear  fiom  the  ordi- 
nance itself. 

fli^.  Note. — For  other  cases,  see  Municipal 
Co^ntiona,  Cent.  Die  81  274-280;  Dec.  Dig. 

4.  Statutm  216*>— Aids  to  Constructiom 
— Evidence  ubtobe  L>a.whaeino  Body. 
It  is  permissible  in  certaio  cases  as  tend- 
ing to  show  the  meaning  of  language  used  in  a 
statute  to  show  what  evidence  tiie  lawmaking 
bod;  bad  before  It  while  framing  the  statute. 

[EJd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  291 ;  Dec.  Dig.  {  215.*] 

6.  BLBCTBicrrr  ^  11*)— Supplied  fob  laam 

OB  POWBB. 

The  duty  of  a  quasi  public  corporation  en- 
gaged in  supplying  electricity  for  light  and 
power  to  the  general  public  is  to  supply  it  in 
safe  and  convenient  form,  and  to  charge  no 
more  than  the  reasonable  maximum  rate,  which 
may  be  fixed  by  municipal  ordinance. 

[Ed.  Note.— For  other  cases,  see  BSectricIty, 
Dec  Dig.  8  IL*] 

6.  ELBCTBicrrr  (8  11*)— Chabqbs— MimciPAL 
Regulations. 

A  municipality  has  the  power  to  pass  or^ 
dinancn  reasonably  regulatins;  public  service 
corporations  in  matten  of  safety  and  craven- 
fence  and  touching  the  manner  of  the  sup- 

fily  and  the  prices  to  be  charged,  such  power  be- 
ng  a  matter  of  supervisory  control  over  the 
business,  administration,  and  fanctions  of  the 
corporations  In  Its  dealiBga  with  the  pnblic, 
but  beyond  these  matteni  the  regulations  can- 
not go;  and  the  fact  that  aa  a  matter  of  private 
arrangement  a  corporation  has  been  doing  a 
particular  thing  not  pertaining  to  its  puolic 
lonctions  does  not  jtutify  the  manldpality  in 
an  attempt  to  maloe  the  eontlnaed  doing  of  that 
thing  compulsory. 

TKd.  Note— For  other  cases,  see  Blectridty, 
Dec  Dig.  8  ll.»J 

7.  CONBTITUTIONAI,  LaW  (8  298*)— DUE  PBO- 

CESS  or  Law— Fdbnibhiho  Elbctrio  Lahps 
Fbee. 

The  dty  of  Los  Angeles  passed  an  ordi- 
nance, complete  in  itself,  Sxing  the  rates  to  be 
charged  by  companies  furnishing  electricity  for 
light  and  power,  which  imposed  no  duty  or  bar- 
den  as  to  furnishing  lights  free  of  charge,  and 
later  enacted  an  ordinance,  containing  no  refer- 
ence to  the  rate-fixing  ordinance,  which  made  it 
unlawful  for  any  person,  firm,  or  corporation, 
or  agent  thereof,  supplying  electric  current  for 
lighting  purposes  to  toe  city  or  its  Inhabitants, 
to  make  any  charge  or  to  demand  any  payment, 
deposit,  or  advance  for  furnishing,  installing,  or 
renewing  any  carbon  filament  incandescent 
lights  (a  eight  or  more  candle  power;  and  fur- 
ther provided  that  the  refusal  or  neglect  to  fur- 
nish on  demand  free  of  charge  for  original  in- 
stallation or  for  renewal  of  lights  which  bad 
bnmed  oat  a  sufficient  number  of  lights  for  all 
die  fixtures  belonging  to.  or  used  by,  any  per- 
son or  corporation  to  whom  electric  li^t  was 
supplied  was  unlawful.  Held,  th&t  such  ordi- 
nance imposed  a  duty  on  the  corporations  which 
did  not  pertain  to  Uielr  pnblic  functions,  and 
was  invalid  as  a  confiscation  of  property  with- 
out due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  8  847;  Dec  Dig.  8  298.*] 

8.  Electbicitt  (8  ll^— Municipal  Requla- 

TION— RBQUIBINa    FUBNISHINO    OP  LlQHTS 

Fbbb  or  Chaboe— Yalxditt. 

Hie  dty  of  Los  Angeles,  with  knowledge 
that  the  various  electric  companies  either  by 
contract  with  consumers  or  by  practice  had  been 
furnishing  incandescent  lights  free  of  charge, 
passed  a  rate-fixing  ordinance,  complete  la  It- 
self, which  imposed  no  duty  or- harden  as  to 


furnishing  each  lights,  and  later,  in  a  separate 
ordinance  containing  no  reference  to  the  rate- 
fixing  ordinance,  made  it  unlawful  for  anv  per- 
son, firm  or  corporation,  or  agent  thereof,  sop- 
plying  electric  current  for  lighting  purposes  to 
the  dty  or  its  inhabitants,  to  make  any  diarse 
or  to  diemand  any  payment,  deposit  or  advance 
for  furnishing,  installing,  or  renewing  incaodes- 
cent  lights  of  eight  candle  power  or  more,  sod 
made  it  unlawful  to  refuse  or  n^lect  to  furnish 
on  demand,  free  of  charge,  either  for  oridoal  in- 
stallation or  for  renewal  of  lights  that  bad 
burned  out,  a  snffident  number  of  lights  for  all 
the  fixtures  l>eIonging  to  or  used  by  each  person 
or  corporation  to  whom  electric  current  was 
supplied.  Held,  that  the  ordinance  attempted 
to  impose  on  the  lighting  corporations  a  burden 
and  a  duty  in  no  way  pertaining  to  or  growing 
out  of  its  public  functions,  and  was  beyond  the 
powers  of  the  city  council  and  void,  and  beooe 
that  an  agent  convicted  ander  the  ordinance 
would  be  discharged. 

[Ed.  Note.— For  other  cases,  see  BSectzicity, 
Deo.  Dig.  i  11.*] 

In  Bank.  Habeas  Corpus  by  F.  B.  Good- 
rich against  Alexander  Galloway,  chief  of 
police,  city  of  Los  Angeles.  Petitioner  die* 
charged. 

W.  A.  Chen^,  H.  HL  Trowbridge,  and 
O'Melyeny,  Stevens  &  Mlllihin,  for  petitioner. 
John  W.  Shenk,  City  Attgr.,  ana  Ony  Eddie, 
City  Prosecutor,  for  respondent 

HBNSHAW,  J.  Petitioner  Is  one  of  the 
officers  and  agents  of  the  Pacific  Light  & 
Power  Company.  The  Pacific  Light  &  Power 
Company  is  a  quasi  public  corporation,  en- 
gaged in  supplying  electricity  for  light  and 
power  to  the  general  public  in  the  city  of 
Los  Angeles.  Petitioner  was  convicted  crim- 
inally of  a  violation  of  Ordinance  No.  20,455 
(new  series)  of  the  city  of  Los  Angeles.  He 
seeks  his  discharge  under  tbla  writ  con- 
tending that  the  ordinance  is  void.  The 
ordinance  in  terms  declares  it  to  be  unlawful 
for  any  person,  firm,  or  corporation,  or  agent 
thereof,  supplying  electric  light  or  electric 
current  for  Ughting  purposes  to  the  dty  of 
Lbs  Angeles,  or  to  the  inhabitants  thereof, 
"to  make  any  charge  or  to  demand,  collect 
or  receive  any  compensation  or  consldavCioD, 
or  any  paymoit,  deposit  or  advance  for  fu^ 
nlstalng  any  cartwn  filament  incandescent 
light  of  eight  or  more  candle  power  to  or  for 
installing  the  same  *  *  *  or  for  renewing 
any  such  lamp  that  shall  have  burned  ont" 
The  ordinance  further  provides  that  It  shall 
be  tmlawful  for  any  person,  firm,  or  corpora- 
tion, or  the  agent  thereof  so  tumisbiiv  oc 
supplying  tiectric  llglit  or  electric  current 
"to  fiill,  refuse  or  nwlect  to  famlsb  fm  de- 
mand free  of  cba^^  ^tbtt  for  wlgbial  1d- 
stallatlon  or  for  renewal'  of  lanqiMi  that  havt 
burned  oat,  a  snfflcimt  number  of  carboo 
filament  Incandescent  lamps  to  light  all  de& 
trie  light  flxturea  belonging  to  or  nied  by 
each  person,  firm,  or  onporatlon,  to  wboo 
electric  Ugbt  or  ^ectrle  current  ta  IVthic 
purposes  hi  furnished  or  supplied.**  It  li  fW 
petitioner's  refusal,  as  tbe  agent  of  the  Pn- 
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dfle  Ught  ft  Power  Gompanr.  »  to  fomlfai 
Incandescent  lamps  free  upon  demand  tbat 
lie  has  been-coDTicted  and  adjudged  to  Bofler 
bniKiBoninttit.  as  provided  tbe  terms  of 
the  OTdlnance. 

The  return  to  tlie  writ  Is  made  by  Al^an- 
dar  Galloway,  etAeC  of  police  of  the  clt7  of 
Los  Angeles.  Besides  tbe  vsnal  statement 
tbat  he  holds  tbe  body  of  tbe  prisoner  by 
Tlrtne  of  a  commitment  -under  a  criminal 
judgment  which  he  believes  to  be  legal,  tbe 
return  sets  forth  many*  allegations  of  eTi< 
doitiaiy  matter  which  will  hereinafter  be 
considered.  The  return  Is  accompanied  by 
an  affldavlt  of  Theodore  B.  Comsbx^,  the 
contents  of  which  affldaTit  is  also  a  matter 
tor  later  consideration. 

It  wUl  facUitate  the  ondrastandlng  of  tbe 
questions  If  a  narrative  rtoum^  be  given  of 
tbe  facts.  The  various  companies  and  cor- 
porations supplying  electric  light  and  power 
to  the  inhabitants  of  tbe  city  of  Los  Angeles 
filed  with  the  city  council,  as  the  law  re- 
quires tbem  to  do,  Itemized  statements  of 
their  respective  Incomes,  expenses,  and  phys- 
ical properties.  The  information  derived 
these  statements,  with  such  other 
knowledge  and  information  as  the  city  coun- 
cil of  Loe  Angeles  might  acquire,  waa  to  be 
used  In  the  performance  of  the  duty  and 
power  imposed  and  conferred  of  fixing  tbe 
rates  whlcb  could  be  charged  consumers  for 
tbe  use  of  eJectriclty.  No  question  arises 
OTet  tbe  right,  duty,  and  power  of  the  city 
conacU  In  this  regard.  The  statements  filed 
by  these  companies  with  the  council  showed 
tbe  cost  to  the  companies  of  furnishing  free 
of  charge  to  their  consumers  incandescent 
lamps.  No  ordinance  or  other  law  at  this 
tbne  compelled,  or  attempted  to  compel,  tbe 
companies  so  to  famish  these  Incandescent 
lamps  free  of  cliarge,  but  It  appears  from  af- 
fidavit, and  is  undisputed,  that  the  practice 
of  so  furnishing  incandescent  lamps  to  con- 
smuers  free  of  charge  was  one  that  grew  up 
amongst  the  electric  companies,  owing  to 
competition,  in  their  efforts  to  retain  old  con- 
Bomers  and  to  secure  new  ones,  and  thus  in- 
crease tbe  sale  of  their  fluid.  Tbe  matter 
rested  in  each  instance  upon  contract  between 
the  company  and  the  private  consumer. 

In  the  performance  of  Its  duty  to  fix  rates 
for  electricity  the  council  by  Ordinance  No. 
20327  (new  series)  fixed  such  rates  for  the 
year  commencing  July  1,  1910,  and  ending 
Jane  30,  1911.  This  ordinance  made  no  at- 
toopt  to  Impose  upon  the  electric  companies 
tbe  doty  of  furnlsblng  incandescent  lamps. 
Subsequently,  by  a  separate  and  independent 
ordinance,  in  no  way  referring  to  the  rate- 
fixing  ordinance,  the  council  passed  the  penal 
ordinance  here  In  question,  making  It  man- 
datory upon  all  electric  companies  to  furnish 
hicandescent  lights  upon  demand  free  of 
charge. 

Soch  Is  the  case  shown  by  the  record.  The 
coDtentl<m  of  petitioner  is  that  tbe  council 


had  not  the  power  to  impose  upon  tbe  quasi 
public  companies  and  corporations  supplying 
electricity  the  burden  of  furnlsblng  free  in- 
candescent lamps,  and.  that  the  attempt  to  do 
so  was  a  nmflscation  of  proper^;  that, 
treated  as  a  regulatory  provision,  it  was 
equally  in  excess  of  the  powers  of  tbe  com- 
pany and  void,  first  as  being  foreign  to  any 
of  the  functicms  ot  the  corporation  over 
which  the  council  could  exercise  r^ulatory 
power;  that  the  council's  regulatory  powers 
could  only  go  to  the  rates  charged  and  to  the 
methods  of  safety  and  convenience  by  which 
electricity  was  conveyed  to  the  conBumer, 
whneas  this  so^alled  regulation  commanded 
thou  to  do  a  thing  in  no  respect  pertaining 
to  thcdr  public  business  of  purveying  elec- 
tricity for  general  use;  and,  second,  because, 
If  treated  as  regulatory.  It  waa  mere  confisca- 
tion under  the  guise  of  regulation. 

Respondent  undertakes  to  meet  these  ob- 
jections by  tbe  return  of  the  chief  of  police 
and  the  affidavit  of  Theodore  B.  Comstock. 
The  chief  of  police  declares  tbat  the  city  of 
IjOB  Angeles  In  fixing  the  price  of  electricity 
by  Ordinance  No.  20,327  (the  r^te-fixlng  ordi- 
nance) "took  Into  consideration  and  allowed 
In  said  valuation  the  cost  of  furnishing  and 
equipping  tbe  customers  of  said  persons, 
firms  and  corporations  with  carbon  filament 
Incandescent  lights  of  eight  or  more  candle 
power,"  and  tJiat  tbe  city  of  Los  Angeles 
"allowed  as  a  part  of  the  expenditure  charg- 
es" of  electric  companies  tbe  "q>eclfic  ex- 
penditure for  renewing  to  the  customers  of 
said  persons,  firms  and  corporations  supply- 
ing electric  light  and  electricity  tbe  furnlsb- 
lng free  upon  demand  to  the  said  customers 
the  carbon  filament  Incandescent  lamps." 
The  chief  of  police  ftirther  asserts  "that  the 
city,  when  so  fixing  said  rates  as  aforesaid 
for  the  year  commencing  July  1,  1910,  and 
ending  June  80,  1911,  contemplated  and  in- 
traded  that  the  said  custom  of  furalsblng 
and  supplying  said  carbon  filament  Incandes- 
cent lamps  free  and  without  charge  should 
and  would  be  continued  without  change  by 
said  persons,  firms  and  corporations,"  etc. 
Further,  the  chief  of  police  deposes  that  the 
city  of  I/>8  Angela  after  the  passage  of 
Ordinance  No.  20,327,  new  series  (the  rate- 
fixing  ordinance),  ascertained  tbat  tbe  elec- 
tric companies  proposed  to  charge  for  Incan- 
descent tamps,  "and  that,  after  so  ascertain- 
ing the  intention  of  tbe  aforesaid  persons, 
firms,  and  corporations,  the  said  city  of  Los 
Angeles  further  exercised  its  power  to  r^- 
ulate  the  sale  and  use  of  electric  light,  and 
fixed  and  determined  the  price  to  be  charged 
for  the  same  In  the  city  of  Los  Angeles,  by 
enacting  Ordinance  No.  20,455,  new  series 
(the  ordinance  under  which  petitioner  was 
convicted)."  It  Is  then  alleged  tbat  this  last 
named  ordinance  "was  enacted  by  tbe  city 
of  Los  Angeles  for  the  purpose  of  reinforcing 
and  aiding  said  Ordinance  No.  20.327,  by  pro- 
hiblting  penoos,  firms,  and  corporatlona 
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•  •  •  from  defeating  or  evading  the  rate 
provisions  of  said  Ordinance  No.  20,327  (new 
series),  by  making  tbe  aforesaid  additional 
charge  for  furnishing  carbon  fllameat  incan- 
descent lamps  of  eight  or  more  candle  pow- 
er." 

Theodore  B.  Comstock  in  his  affidavit  joins 
the  chief  of  police  In  declariug  what  tbe 
members  of  the  city  council  of  the  city  of 
Lob  Angeles  had  in  mind  when  they  legislat- 
ed, and  what  their  legislation  means.  He 
makes  affidavit  that  since  the  5tb  of  Janu- 
ary, 1910,  he  has  been  tbe  executive  officer 
and  engineer  of  the  board  of  public  utilities 
of  the  city  of  Los  Angeles.  Amongst  the 
duties  of  the  board  of  public  utilities  Is  to 
make  each  year  a  thorough  Investigation  in- 
to the  affairs  of  all  persons,  tlrms,  or  coriM)- 
rations  supplying  electricity  for  public  use, 
and  to  gather  data  upon  this  subject  to  pre- 
sent to  the  consideration  of  the  city  council 
in  aid  of  their  rate-fixing  powers  and  process- 
es. Further,  the  board  of  public  utilities  Is 
"to  analyze  the  statements  made  to  the  city 
council  by  said  persons,  firms  and  corpora-  j 
tlons  bearing  upon  their  Income  and  ex- 
prasra  and  physical  properties  relating  to 
the  business  of  furnishing  electric  current 
for  lighting  purposes."  Mr.  Comstock  de- 
poses that  the  board  of  public  utilities  en- 
tered upon  the  discharge  of  these  duties, 
and  that  he,  as  executive  officer  and  engineer, 
has  been  In  direct  charge  of  the  work  of  col- 
lecting such  Information  and  data.  As  part 
of  this  work  he  has  examined  the  statements 
filed  with  the  city  council  by  the  Pacific 
Light  &  Power  Company  and  by  other  per- 
sons, firms,  and  corporations  dealing  In  elec- 
tricity; that  those  statements  'include  in  the 
inventory  of  the  plant  and  property  thereof, 
the  value  and  cost  of  the  carbon  filament 
incandescent  lamps  of  eight  or  more  candle 
power  furnished  by  said  persons,  firms  and 
corporations  to  consumers  and  customers 
free  of  charge  during  the  year  1909,  and  said 
statements  also  Include  In  the  expeuse  ac- 
counts of  said  persons,  firms  and  corpora- 
tions the  cost  of  renewing  and  replacing  such 
lamps  free  of  charge  to  consumers  for  said 
year."  Mr.  Comstodi  tbeu  deposes  that  the 
board  of  utilities  made  its  recommendation 
to  the  city  council,  which  recommendation 
included  a  schedule  of  charges  for  the  service 
of  supplying  electricity,  and  that  the  board 
of  utilities  "took  Into  consideration  and  al- 
lowed In  the  said  plant  and  property  valua- 
tion above  mentioned  the  item  of  expense  of 
furnishing  to  consumers  free  of  charge  car- 
twn  tilament  Incandescent  lamps  of  eight  or 
more  candle  power,  and  took  into  considera- 
tion and  allowed  In  the  disburaements  the 
item  of  expense  for  renewing  Raid  carbon 
filament  Incandescent  lamps  of  eight  or  more 
candle  power  free  of  charge  to  the  customers 
of  said  persons,  firms  and  corporations."  Mr. 
Comstock  next  deposes  that  the  council 
"adopted  the  rates  and  schedule  of  charges 
tor  Budi  service  so  recommmded  by  said 


board  of  public  utllitlea."  He  proceeds  fur- 
ther to  depose  that  he  believes,  after  careful 
study  and  consideration,  that  the  revenues  of 
the  companies  furulBhlng  electricity  in  obedi- 
ence to  Ordinance  20,327  (new  series),  and 
20,455  (new  series),  will  be  equal  to  or  great- 
1  er  than  the  revenue  received  by  such  com- 
panies In  the  preceding  year;  farther,  that 
he  has  made  a  careful  Investigation  of  other 
cities,  and  states  that  "50  Important  cities  of 
the  United  States  have  reported  on  the  sub- 
ject, and  that  in  36  thereof  tbe  persons,  flrm^. 
'  and  corporations  furnishing  electric  curreut 
J  for  lighting  purposes  supply  and  furnish  to 
customers  and  consumers  carbon  filament  lu- 
;  candescent  lamps  of  eight  or  more  candl« 
power  free  of  cost  to  consumers,  and  in  14 
of  said  cities  a  charge  is  made  for  sucb 
lamps,"  and,  finally,  that  his  InTCstlgatlons 
show  that  the  Los  Angeles  electric  companies 
"for  many  years  prior  to  the  passing  of  said 
Ordinance  No.  20,455  (new  series)  furnished, 
supplied,  and  renewed  carbon  filament  in- 
candescent lamps  of  eight  or  more  candle 
power  to  consumers  free  of  charge." 

In  thus  setting  forth  the  declarations  of 
the  chief  of  police  and  of  Mr.  Comstock,  It 
Is  not  to  be  assumed  that  this  court  will  dl.v 
regard  all  the  principles  of  law  governing 
the  Interpretation  of  statute.  The  exposi- 
tion is  made  so  as  fully  and  fairly  to  present 
the  contentions  of  respondent 

[1]  But  It  still  remains  true,  as  it  always 
has,  that  there  can  be  no  intent  In  a  statute 
not  expressed  In  Its  words,  and  there  can  be 
no  intent  upon  the  part  of  the  framers  of 
such  a  statute  which  does  not  find  expression 
In  their  words.  2  Lewis'  Sutherland,  Stat 
Construction,  g  388. 

[2]  It  still  remains  true  that  even  legisla- 
tive debates  are  not  appropriate  sources  of 
Information  from  which  to  discover  the 
meaning  of  the  language  of  the  statute. 
U.  S.  V.  Trans-MlBsonrI  Freight  Ass'n,  166  U. 
S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007;  Amer- 
ican Net  &  Twine  Co.  v.  Worthington,  141 
U.  8.  468,  12  Sup.  Ct  65,  35  L.  Ed.  821. 

[31  And  it  still  remains  true  that  even  the 
testimony  or  opinions  of  individual  memt>ers 
of  the  legislative  body  are  not  admissible  for 
tbe  purpose  of  showing  what  In  fact  was  In- 
tended or  meant  by  an  act.  State  v.  Burk, 
88  Iowa,  661,  56  N.  W.  180;  Richmond  v. 
Supervisors,  83  Va.  204,  2  S.  E.  26;  People 
V.  Smith,  78  Hun,  179,  28  N.  T.  Supp.  912. 
It  Is  neither  permlfslble  nor  possible,  there- 
fore, for  either  the  chief  of  police  or  Mr. 
Comstock  to  say  what  was  In  the  mind  of  the 
city  council  In  framing  their  rate-fixing  or- 
dinance, or  what  by  it  the  city  council  in- 
tended to  Include  or  exclude,  other  than  as 
these  facts  shall  appear  from  the  face  of  the 
ordinance  itself.  Nor  is  their  testimony  ad- 
missible to  establish  that  any  relationship  or 
Interdependence  exists  between  Ordinance 
20327  (new  series)  and  Ordinance  20,455  <nev 
series),  for,  if  such  interdeiiendence  or  rela- 
tionship does  In  fact  exist,  It  must  be  ihown 
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txmu  an  InspectltHi  of  the  lam  thanselTes, 
«r  It  cannot  be  shown  at  all. 

[4}  80,  for  the  same  Teaaoa,  It  Is  permis- 
sible In  a  proper  case  to  show  what  erldowe 
the  conndl  had  before  It,  but  the  ctmcluslons 
which  It  readied  from  that  erldotoe  are  to 
be  found  alone  from  the  expresBlons  In  the 
ordinance  and  are  not  a  subject  for  extrin- 
sic evidence^  Thn^  it  Is  permissible  to  show 
that  the  statemaits  of  the  eleetrlc  companies 
est^shed  that  they  had  been  furnishing 
Incandescent  lamps  to  consumers  without 
charge,  and  the  cost  to  which  tl»  coiiQHUiles 
were  put  Iqr  so  doing.  It  Is  a  fair  Inference 
that  this  evidence  was  weighed  and  consid- 
ered by  the  dty  conndl  in  ftztng  the  rates, 
bnt  not  eren  the  members  of  the  ctiy  connr 
dl  themsdrei^  and,  of  conrse^  not  the  chief 
of  police  or  Mr.  Comstock,  attempting  to 
apeak  for  them,  would  be  permitted  to  say 
what  they  meant  or  intended  cottoemli%  this 
matter  In  the  ordinance  wfaidi  they  framed 
and  adivted.  The  ordinance  itself  must 
speak  i^n  this  matter,  or  no  one  can  speak. 
Ddaplane  t.  Crenshaw,  15  Grat  (Va.)  467. 

What,  thai,  is  the  legal  presentation  of 
this  matter?  It  Is  that  the  dty  conndl  had 
before  It  evidence  that  by  private  ctmventlon 
and  contract  between  the  vailons  electric 
companies  and  their  consomers  these  electric 
companieB  had  been  In  the  imcUce  of  fnr 
nlihing  to  their  consnmere  tree  of  diarge,  un- 
der certain  reatelcUons,  lneandeac«it  electric 
lights.  With  this  knowledge  they  passed  a 
rate-fixing  ordinance  complete  In  itsdf,  pre- 
BorlUng  the  compensation  which  such  com- 
panlee  might  exact  of  consumers  who  need 
ttadr  dectridty.  This  ordinance  in  no  way 
attempted  to  Impose  any  duty  or  harden  up- 
on the  companies  in  the  mattw  of  furnishing 
incandescent  lamps.  Subsequently,  by  a  s^ 
arate  ordinance,  contalnii^  no  tetaeaee 
wbatsoever  to  the  rate-flxlng  ordinance,  the 
dty  conndl  declared  that  every  company 
furnlBhlng  electrldty  must  furnish  free  In- 
candescent lamps,  or  be  subject  to  fine  and 
Imprismiment  In  every  case  of  fftilnre  so  to 
do.  In  point  of  law  these  ordinances  are 
Independent  and  unrelated.  The  second  01^ 
dlnance  does  not  In  matter,  substance,  form, 
time,  or  term  deal  directly  or  indirectly  with 
the  rates  which  had  theretofore  been  fixed, 
^t,  if  it  did,  if  it  had  made  exiffess  refer- 
ence to  the  rate-flxlng  ordinance  and  dedared 
that  it  was  amendatory  thereof  and  supple- 
mental thereto,  which  is  the  utmost  for  It 
which  reepondoit  can  or  does  claim,  the  legal 
attnatlon  would  not  be  different. 

[1,1]  What  Is  the  1^1  situation?  The 
duty  of  these  public  service  corporations  was 
to  snnily  thdr  commodity  in  safe  and  con- 
venient form  to  the  general  public.  Over 
these  matters  of  safety  and  'convenience  the 
<^ty  conndl  had  the  unquestioned  power  to 
PtM  regulatory  ordinances.  It  was  also  the 
duty  of  these  companies  to  cha^  no  more 
for  their  commodity  than  the  maximum  rate 
trblcfa  might  be  fixed       the  council.  The 


correlatiTe  riffhts  of  the  conndl  In  the  mat^ 
ter  were  to  pass  reasonable  r^^latlons 
toudiing  the  mode  and  manner  of  the  stq^tlyi 
and  reasonable  regulations  touching  the  price. 

The  argument  of  respondent  la  that  the 
sole  qnestion  of  the  compulsory  supplying 
of  Incandescent  lights  by  the  companies  free 
of  charge  is  the  question  of  the  reasonable- 
ness of  the  provision  as  a  regulatory  meas- 
ure. Be  demonstrates  to  his  satisfaction  that 
it  is  reasonable^  and  condudes  that  this  is 
an  end  of  the  discussion.  His  argumrat 
here  follows:  "Does  the  requirement  of  fur- 
nishing Incandescoit  lamps  place  it  within 
the  d^ttltlon  of  being  reasonable  and  of  be- 
ing natural  to  and  Consistent  with  the  kind  of 
business  which  is  required  to  furnish  them?. 
Its  reuHmaUenees  is  obvious:  First,  it  Is  an 
onmistakable  convoiience  to  consumers ;  see* 
(md,  it  is  a  necessity  and  dionld  be  supplied 
to  the  consumer  at  the  least  possible  cost 
and  least  possible  trouble  to  himsdt;  third, 
it  Is  a  necessary  Inddent  to  the  supplying 
of  electric  light;  fourth.  It  is  no  more  foreign 
to  or  inconsistent  with  the  business  than 
supplying  the  electrical  manufacturing  ma- 
dilnory,  the  wires  to  conduct  dedridty,  the 
poles  to  sustain  the  wires,  or  the  meters  to 
measure  the  quantity  consumed;  fifth.  It  Is 
already  the  practice  of  the  companies  sup- 
plying electric  light,  In  accordance  with  one 
method  or  another,  to  supply  these  lncande»< 
cent  lamps.  That  furnishing  these  incandes- 
cent lamps  is  natural  to  and  consistent  with 
the  business  of  electric  lighting  companies 
has  been  answered  by  the  forcing  remarks 
on  reasonableness."  But  every  word  of  this, 
except  the  fifth  i^eclflcatioD,  which  is  with- 
out legal  value  upon  tiie  question  of  rea- 
sonableness, would  apidy  a»  wdl  to  an  ordi- 
nance compelling  electric  companies  to  wire 
the  houses,  since,  first,  the  wiring  Is  nnmle- 
tabibly  a  convenience  to  consumers;  second, 
it  is  a  necessity  which  should  be  supplied  to 
the  consumer  at  the  least  possible  cost  and 
trouble  to  himself;  third,  it  Is  a  necessary 
incident  to  the  supplying  of  electric  light; 
and,  fourth,  it  is  no  more  foreign  to  or  in- 
consistent with  the  boslneBS  than  supplying 
electrical  manufacturing  machinery.  Indeed, 
the  same  could  be  said  of  an  ordinance  re- 
quiring gas  companies  to  put  in  the  gas 
plumbing  and  fixtures  free  of  charge,  or  to 
an  ordinance  requiring  water  companies  to 
do  the  same  with  water  plumbing  and  fix- 
tures. The  primary  question  is  not  at  all 
one  of  reasonableness,  but  one  of  I^lslatlve 
power.  Only  after  the  existence  of  the  power 
Is  shown  does  the  question  of  the  reason- 
ableness of  its  exercise  arise.  Thw  there 
was  a  time  under  earlier  rqiuMlcs  when 
sumptuary  laws  to  restrain  reckless  expend- 
itures were  deemed  Important  and  even  es- 
sential to  the  existence  of  the  government 
In  this  extravagant  age  the  reasonableness 
of  a  law  limiting  women's  expenditure  In  the 
matter  of  attire,  or  men's  expenditure  In  the 
indulgaice  of  their  appetites,  could  be  sup- 
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ported  with  mnch  plausibility.  But  the  ar- 
goment  would  nerer  reacb  the  qaestlon  of 
reasoDftblenees,  Blnoe  It  would  cease  and  the 
QUBBtlon  would  be  determined  solely  by  con- 
sideration of  the  want  of  legislative  power. 

The  power  and  the  limitations  upon  the 
power  of  the  council  In  dealing  with  these 
public  service  corporations  has  been  indicat- 
ed. That  power  la  a  power  of  supervisory 
control  over  the  business,  the  administra- 
tion, and  the  functions  of  the  corporation  In 
the  letter's  dealings  with  the  public.  Be- 
yond these  matters  the  city  council  cannot 
go.  The  whole  subject  la  epitomized  In  the 
following  language  of  the  Supreme  Court  of 
the  United  States  In  Chedapeake  &  Potomac 
Tel.  Co.  V.  Manning,  186  U.  S.  238,  247,  22 
Snp.  Ct  881,  886,  46  L.  Ed.  1144:  "A  raU- 
road  company  may,  If  authorized  by  Its  char- 
ter, carry  on  not  simply  Its  strictly  railroad 
business,  but  also  an  establishment  for  the 
manufacture  of  cars  and  locomotives.  The 
fact  that  It  Is  engaged  In  these  two  different 
works  would  not  In  Itself  subject  the  manu- 
facture of  cars  and  locomotives  to  the  super- 
vision of  the  Legislature,  although  such  body 
would  have  the  right  to  r^ulate  the  charges 
for  railroad  tran^rtatlon."  The  city  coun- 
cil can  no  more  compel  a  public  service  cor- 
poration to  do  or  abstain  from  doing  anything 
not  pertaining  to  the  public  service  Itself  than 
It  can  compel  a  private  Individual ;  for,  outside 
of  Its  public  functions,  the  corporation  Is  a 
private  corporation.  Nor  does  the  fact  thstaa 
a  matter  of  private  arrangement  the  corpora- 
tion has  been  doing  a  particular  thing,  not 
pertaining  to  Its  public  functions.  Justify  the 
legislative  body  In  an  endeavor  to  make  the 
continued  doing  of  that  thing  compulsory 
under  the  law.  This  argument  was  com- 
pletely answ^ed  by  the  Supreme  Court  of 
the  United  States  In  I^keshore  &  M.  S.  Ry. 
Co.  y.  Smith,  173  U.  S.  884,  19  Sap.  Ct  665, 
48  L.  Ed.  868,  In  the  following  language: 
"What  the  company  may  choose  voluntarily 
to  do  famishes  no  criterion  for  the  measure- 
ment of  the  power  of  a  legislature.  Persons 
may  voluntarily  contract  to  do  what  no  leg- 
islature would  have  the  right  to  compel  them 
to  do.  Nor  does  It  famish  a  standard  by 
which  to  measure  the  reasonableness  of  the 
matter  exacted  by  the  Leglslatare.  The  ac- 
tion of  the  company  upon  Its  own  volition, 
purely  as  a  matter  of  internal  administra- 
tion, and  In  regard  to  the  details  of  Its  busi- 
ness which  it  has  the  right  to  dbange  at 
any  moment,  furnishes  no  argument  fur  the 
existence  of  a  power  In  a  l^slature  to  pass 
a  statute  In  relation  to  the  same  business 
Imposing  additional  burdens  upon  the  com- 
pany." See,  also,  Missouri  Padflc  Ry.  Co. 
V.  Nebraska,  164  U.  S.  403,  17  Sop.  Ct  130, 
41  L.  Ed.  4S0;  Missouri  PadQc  Ry.  Co.  v. 
Nebraska,  217  U.  H.  106,  80  Snp.  OL  461, 
64  r*  Ed.  727. 

[7,  t]  No  one  can  seriously  assert  that  the 
furnishing  of  incandescent  lamps  is  a  part 
of  the  public  duty  of  a  quasi  public  corpora- 
tion supplying  electricity  for  light  or  power. 


No  law  of  the  state  attempts  In  the  remotest 
extent  to  Impose  such  a  du^.  The  public 
duty  of  such  a  corporation  Is  fully  performed 
when  It  has  brought  its  commodity  safely 
and  conveniently  to  the  door  of  the  consumer. 
Within  that  door  the  company  Is  not  by 
law  obliged,  and  may  not  by  law  be  com- 
pelled, to  go  for  any  purpose  foreign  to  the 
public  service  it  Is  called  upon  to  render, 
and  that  the  purpose  here  contemplated  Is 
foreign  la  abundantly  established.  Snell  v. 
Clinton  Electric  H.  &  Power  CO.,  196  IlL 
626,  63  N.  E.  1082,  68  L.  R.  A.  284,  89  Am. 
St.  Rep.  341;  Burke  r.  Mead,  159  Ind.  252. 
64  N.  E.  880.  So  that,  aside  from  the  fact 
that  the  execution  of  this  criminal  ordinance 
would  work  an  unconstitutional  conOscatlon 
of  property,  a  fact  Itself  conclusive  against 
the  validity  of  the  ordinance.  It  attempts  by 
law  to  impose  upon  a  public  service  corpora- 
tion a  burden  and  a  duty  In  no  wise  apper* 
tainlng  to  or  growing  out  of  its  public  func> 
tlons.  It  has  been  said  that  the  fact  that 
these  companies  were  furnishing  incandes- 
cent lights  to  the  consumers  free  of  chai^ 
being  In  evidence  before  the  municipal  coun- 
cil, It  Is  a  Intimate  Inference  that  this  fact 
was  considered  by  the  council  In  fixing  the 
rates.  This  la  true,  but  the  determination 
which  the;  reached,  after  such  consideration, 
must  be  dlaoorered  from  the  ordinance  it- 
self.  As  haa  lieen  pointed  out  the  rate-fixing 
ordinance  cuntnlns  no  expression  upon  the 
subject  What  Is  to  be  deduced  from  Its  si- 
lence, therefore,  la  solely  by  way  of  argu- 
ment, and  If,  as  respondent  ai^es,  the  dty 
council  did  In  fact  make  an  allowance  to 
these  companies  because  of  the  gifts  which 
they  were  making  to  their  consumers,  the  an> 
Bwer  is  that  this  was  a  very  Improper  thing 
for  the  council  to  do.  Tlie  council  has  no 
right  to  recognize  and  allow  for  gifts,  dona- 
tions, or  charitable  bestowals  made  by  public 
service  corporations,  however  commendable 
from  the  ethical  point  of  view  these  things 
may  be.  A  gas  company  may  furnish  the 
gas  and  the  gas  fixtures  to  a  hospital  free 
of  charge.  It  might  donate  $50,000  a  year 
to  the  maintenance  of  some  worthy  charity, 
but  the  council  could  not  allow  a  return  to 
a  company  for  such  donations.  StUi  less 
could  it  exact  that  their  continuance  for  Bn<N 
ceeding  years  should  be  compulsory. 

As  has  been  said,  to  treat  the  penal  ordi- 
nance as  amendatory  of  the  rate-fixing  ordi- 
nance does  not  relieve  the  difficulty.  It 
would  then  amount  to  a  declaration  by  the 
dty  coondl  that  the  companies  could  collect 
the  fixed  sum  for  supplying  electrldty,  pro- 
vided that  they  furnish  the  consumers  with 
free  Incandescent  lamps.  This  would  be, 
again,  but  the  Imposition  of  an  Ill^l  con- 
dition upon  the  right  to  transact  a  public 
business,  and  It  would  be  a  failure  to  fix 
rates  at  all,  as  to  all  companies  whidb  were 
unwilling  to  conform  to  the  condition. 

No  case  dted  by  respondent  In  any  wise 
supports  his  contention  that  the  L^slature 
may  regulate  or  control  a  public  serrloe  oor- 
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poratlOD  In  Ita  private  affaira  as  dlstlngolali* 
ed  from  Its  public  dntles,  or  that  it  may 
compel  socb  a  corporatton  to  do  or  atwtaln 
from  doing  anytlilDg  not  pertlnrat  to  Its  pnlh 
Uc  fQDiitlona  as  a  condition  precedent  to  Its 
ri^t  to  perform  those  functions.  One  and 
«U  tbe  cases  are  addressed  to  the  ftunlllar 
principle  herein  repeatedly  annonnced,  that 
the  L^slatnre  may  pass  reasonable  rules 
ud  relations  tondilng  the  performance 
at  then  pnblle  fonctlons.  They  do  not, 
therefore,  call  for  extended  review,  bat,  as 
typical  of  than,  may  be  Instanced  State 
T.  Gai  Co.,  84  Ohio  St  672,  82  Am.  Rep.  89^ 
irtiere  the  gas  eonqiany,  under  a  apedal  char- 
ter, was  invested  *^itfa  francbiaea  to  be  ex- 
ercised to  BDbeerre  the  pabllc  interest,"  and 
It  was  held  that  nnder  express  law  the  nga- 
lar  rates  which  the  gas  company  conld 
Aarge  tor  the  nse  of  meters  was  subject  to 
r^ation.  Bndd  v.  New  Torfe,  148  17.  S. 
617.  12  Snp.  Ot  468,  86  li.  Bd.  217,  a  case 
in  whldi  respondent  finds  a  strong  res^- 
Uaace  to  tbe  case  at  bar.  Is  simply  this: 
A  declaration  by  the  Supreme  Court  of  the 
United  States  that  the  bnslneas  of  grain 
derating  is  a  business  charged  with  a  public 
troRt,  and  therefore  subject  to  rate  rela- 
tion; that  the  pubBe  bnsinen  consisted,  first, 
hi  Rhoveling  grain  to  the  leg  of  the  elevator 
bi  ke^  the  etovator  buckets  full;  and,  sec- 
cod,  the  hoisting.  transfOTrlDg.  and  weighing 
of  the  araln  ctevated  by  Qie  backets:  that 
It  wai  not  nnreasonaUe  in  flibig  a  rate  not 
exceeding  flve^htlu  of  a  cent  a  buahel  Cor 
tbe  poformance  of  the  latter  duty,  to  pre- 
scribe alao  that  the  former  duty  idiould  be  done 
at  actual  coat,  since  tlie  reastmable  pdrpose 
of  the  provision  was  to  prevwit  coUnslon  be- 
tween the  derator  owners  and  the  shovel- 
er^  union,  whereby  the  rate  fixed  eould  be 
evaded  ai^  tlie  amount  diarged  greatly  in- 
Greased.  It  slionld  be  aroarent,  we  think, 
tbat  these  principles  aud  ttiis  decision  have 
nothing  In  common  with  an  ordinance  require 
hig  a  public  sffvlce  corporation  to  engage  in 
the  private  ratarprlse  of  making  gratnitoua 
distribution  of  Incandescmt  lamps  to  their 
conanmers  upon  demand. 

The  ordinance  In  questton,  thmfore.  bdng 
Idalnly  in  excess  of  tbe  legislative  powers  of 
tte  dty  council  of  the  city  of  lios  Angelee. 
and  therefore  void,  it  ia  ordered  tbat  the 
prinner  be  dlsdiarged. 

We  concur:  LOniGAN.  J.:  STXISS,  J.; 
SHAW,  J.;  ANQELLOTTI,  J.;  MELVIN,  J. 


DmrUR  OTL  00.  V.  ENOS  et  a1. 

(Sapreme  Coart  of  Oregon.    3a\j  2!i,  1911.) 

1.  Ukms  (!  7*)— Bquitabi^  Licnb. 

It  being  the  intention  of  tbe  partlea  to  the 
contract  of  B.  to  drill  a  well  for  plaintiff, 
whereby  plalndff  agreed  to  advance  f2,S00  to 
enable  Is.  to  bay  drilling  maclilnery,  which 
ihoald  be  consigned  to  plaintiff,  tbat  ench  ma- 


chinery should  be  charged  with  repayment  of 
the  dmt  created  by  the  advance,  an  equitable 
lien  thereon  arose  in  plaintiff's  favor,  li  not  at 
the  time  of  the  purchase,  at  least  when  It  was 
BO  confdgned  to  plaintiff. 

[Bd.  Note.— For  other  cases,  ne  liens,  Cent. 
Dii  H  26-28;  Dse.  Dig.  sT*] 

2.  LiCNs  (i  12*)— ElquiTABLX  Liens— Fbiobi- 
me. 

Subsequent  creditors  are  bound  by  equita- 
ble liens,  where  acquiring  their  rights  with  ac- 
toel  or  constructive  notice  tbeieoiT 

[Ed.  Note.— For  other  cues,  see  Uens,  Gent 
Dig.  I  18:  Dec.  Dig.  |  12.«J 

3.  LflNS  (1  11*)— EQUrTABLE  LlEITS. 

Tools  bought  and  shipped  hj  B.  to  plain- 
tiff's land,  where  B.  has  contracted  to  drill  a 
well,  being  intended  hj  the  partlea  as  a  part 
of  tbe  security  for  repaymwt  of  tbe  m(mey  ad- 
vanced by  plaintiff  to  buy  part  of  the  drilling 
outfit,  which  was  consigned  to  plaintiff,  plain- 
tiff's equitable  Hen  attached  to  such  tools,  as 
well  as  the  articles  consigned  to  him. 

Ekl.  Note. — For  other  cases,  see  UenB,Cent 
:.  H2,8;  Dee.  Dig.  1 11.*] 

4  ABATBinEITT  AND  RXVIVAI.  (|  40*)— NlOIBSI- 

TT  OF  PLSA  IN  ABATEMENT. 

A  defendant  desiring  to  challenge  plaintiff's 
right  to  foreclose  Its  equitable  lien  on  property, 
on  tbe  ground  that  £).,  under  contract  with 
whom  plaintiff  claimed  the  Hen.  waa  not  then 
the  owner  of  the  pnKterty,  hot  that  a  person 
not  a  party  was  such  owner,  dioold  plead  in 
abatement 

[Ed.  Note.^For  other  eases,  see  Abatement 
and  Revival.  Cent  IMg.  ff  206-211 ;  Dec  Dig. 

5  40.*] 

B,  ABAmcBNT  AND  BBVTVAI.  f|  86*)— MATTERS 
IN   ABATSyKNT  AND  IN  BaB— JOINDEB  IN 

Answeb— Waivkb. 

When  an  allegation  of  tbe  complaint,  made 
to  anticipate  a  special  defense  in  euatenient.  Is 
controverted  by  the  answer,  the  denial  ia  equiva- 
Unt  to  Joining  matters  in  abatement  with  a 
I^ea  In  oar,  thereby  waiving  the  subject  of 
abatement 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Gent  Dig.  ||  608-610;  Dec;  Dig* 
I  85.*] 

6.  BXECDTION  a  ]29*)— LBVT  on  PCBSONAIiTT 
IN  POSSEBSION  OF  ThIBD  PERSON. 

Under  U0.1j.%2aS.  subd.  4 ;  Id.  !  300, 
subd.  3,  whereby  execotlon  can  be  levied  on 
personsity  in  the  possessioD  of  another  than 
the  judgment  debtor  only  by  leaving  with  such 
tblra  person  a  certified  copy  of  tbe  writ  and 
a  notice  specifying  tbe  property  levied  on,  no 
Ken  is  created  by  tbe  sheriff  merely  assuming  to 
take  possession  of  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Execntlon. 
Cent  Dig.  U  290-804;  Dec.  Dig.  1  129.*] 

Appeal  from  Circuit  Court,  Waaco  County; 
W.  L.  Bradahaw,  Jud^ 

Suit  by  the  Dnfur  (Ml  Company  against  T. 
W.  Bnoa,  doing  business  as  the  Pacific  Well 
Drilling  Company.  Levi  Cbrlsman,  Sheriff 
of  Wasco  County.  T.  B.  Slusher,  and  John 
Harsh.  From  tbe  decree,  defendant  Harsh 
appeals.  Affirmed. 

This  is  a  suit  to  enjoin  the  sale  upon  ex- 
ecution of  certain  personal  property  and  to 
foreclose  an  equitable  Hen  thereon.  Tbe 
complaint  atates  In  substance  <1)  that  plain- 
tiff la  a  corporation;  (2)  that  on  Jane  1. 
1907.  and  continually  thereafter,  tbe  defend- 
ant T.  W.  Enos  was  and  is  engaged  in  bnsl- 


*r«retltsr  eases  ssesssHtopleudssetlon  NUUBBB  in  Dee.  Dii.  ft  An.  Dig.  KSr  Ho.  Berlas  A  Rep'r  Indsxe* 
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11088  as  the  Faidflc  Wdl  I>rUlliig  Gompanr; 
0)  that  the  defoadant  Lerl  Chrlsman  18 
the  Bberlff  of  Wasco  conoty:  (4)  tbat  plain- 
tttf  la  the  lessee  of  certain  real  property; 
0t)  that  on  June  1,  1807,  plaintiff  entwed 
into  a-  contract  with  Bnos,  as  the  Pacific 
Well  Drilling  Company,  whmby  he  atipn- 
lated  to  drill  for  platDtiff  on  the  leased 
premises  a  well  of  specified  diameter  to  a 
depth  of  2,000  feet,  if  practicable,  at  96  a 
linear  foot  on  account  of  which  plabiUff 
waa  to  advance  on  drafts,  with  bllla  of  lad- 
ing for  drilling  machinery  attached,  the  sum 
of  92,600  as  a  part  of  the  purchase  price 
of  Bueh  machinery,  which  was  to  be  hdd  by 
plaintiff  as  securl^  for  tiie  loan. 

The  contract  contained  a  clause  as  tdl- 
lows:  "It  Is  farther  nndmtood  and  agreed 
by  and  between  the  parties  hereto  that  the 
oil  company  shall  pay  and  advance  on  the 
price  to  be  paid  for  audi  drilling  a  aafflclent 
amount  of  money  to  pay  for  the  labor,  fuel 
and  necessary  teqienses  Incurred  by  the 
drllllBg  company  In  boring  said  well,  but 
not  to  exceed  the  snm  of  two  and  one-half 
(92.60)  dollars  for  each  foot  as  such  well 
may  be  bored  and  all  snms  advanced  1^  the 
oil  company  to  the  drilling  (company)  on  ac- 
count of  labor,  fuel  and  necessary  expenses 
and  said  sum  of  two  Uiouaand  five  hundred 
<92,600.00)  dollara,  advanced  on.  purchase 
price  of  machinery  shall  be  deducted  from 
any  sum  or  snms  becoming  due  the  drilling 
company  for  boring  or  sinking  such  well, 
until  anch  sums  shall  be  fully  repaid  to  the 
oil  company.** 

The  agreement  also  provided  that  the  drill- 
ing company  should  buy  all  necessary  cas- 
ings and  drive  pipes,  and  the  oil  company, 
upon  demand,  would  r^iay  tb»  purchase 
price  thereof,  with  the  additional  freight 
charges  thereon. 

The  complaint  further  states  In  effect  (6) 
that  pursuant  to  the  contract,  Bnos,  as  the 
Pacific  Well  Drilling  Company,  purchased 
and  Bhli^ed  to  plaintiff  certain  personal 
property,  particularly  describing  the  articles 
tbereot,  whereupon  plaintiff  paid  out  as  stlp- 
nlated  the  sum  of  92JS00;  <7)  that  no  part 
thereof  has  been  repaid,  except  about  9300, 
though  the  time  for  the  payment  thereof 
has  aplred;  (8)  that  all  such  personal  prop- 
erty was  placed  on  the  leased  premises,  and 
waa  used  by  the  Pacific  Well  Drilling  Com- 
pany In  afnking  the  well  thereon  until  March 
17,  190^  when  plaintiff,  according  to  the 
contract,  took  possession  of  the  machinery, 
and  thereafter  held  it:  (9)  that  by  the  con- 
sideration of  the  circuit  court  of  Oregon 
for  Wasco  county  the  defendant  John  Marsh, 
as  plaintiff,  secured  a  judjonent  against  the 
Oregon  Drilling  Company,  a  corporation,  the 
Dufur  Oil  Company,  a  corporation,  the  plain- 
tiff herein,  and  W.  H.  H.  Dnfur,  as  defend- 
ants, for  the  sum  of  $725,  and  an  execution 
having  been  issued  thereon  was  delivered  to 
the  defendant  Chrlsman,  who  "undertook"  to 
levy  the  writ  <m  the  personal  property  de- 


Mribed  In  the  complain^  and  he  dalma  to 
have  taken  actual  possesslm  thereof  and 
threatens  to  aell  the  sam^  and  will  put  hia 
menace  into  execution,  unleaa  restrained; 

(10)  that  the  Oregon  Drilling  Company  bad 
not  at  any  time  any  Interest  In  or  right  to 
awA  pereonal  pnqwrty,  or  any  part  thereof; 

(11)  and  that  plaintiff  has  no  plain,  speedy, 
or  adequate  remedy  at  law. 

The  prayer  of  the  bill  Is  (1)  that  the  shei^ 
iff  be  enjoined  from  attempting  to  scil  tbe 
property  Involved  herein;  ^  that  plaintiff 
be  decreed  to  have  a  ll«i  thereon;  0)  tbat 
anch  lien  may  be  foreclosed  and  the  pn^terty 
sold  to  satisfy  the  charges  imposed  thereon; 
(4)  that,  after  diachar^ng  the  lncombranc6 
any  aundua  remaining  may  be  paid  to  the 
party  decreed  hweln  to  be  oitltled  thereto; 
and  (5)  for  sudi  oilier  and  further  rdlef  as 
may  be  equitable  In  the  premises. 

Omitting  the  formal  parts,  the  pleading  of 
one  of  the  parties,  la  aa  followa:  "John 
Marsh,  one  of  the  above-named  defendants. 
In  uiswer  to  complaint  of  plaintiff  her^ 
dokiea  each  and  every  allegation  in  said 
complatat,  exc^  paragraph  9,  which  la  ad- 
mitted." 

The  defendant  T.  B.  Sluaher  Intmened 
and  filed  an  answer  denying  paragraphs  2, 
S,  6,  7,  '8,  9,  and  U  of  the  complaint,  and 
alleging.  In  ttteet,  tbat,  by  consIderatloD  of 
the  circuit  court  of  Oregon  for  Mnltnomab 
county,  in  an  acUtm  wherein  he  was  plain- 
tiff and  T.  W.  Bnoe  was  defendant,  he  se- 
cured a  Judgment  for  9S76^  and  the  costs 
and  dlsbursemente;  that  an  execution  was 
leaned  on  such  Judgments,  and  the  personal 
property  described  in  the  complahit  was 
seised  aa  brttm^ng  to  Bnos,  bat  mch  levy 
of  the  writ  was  subsequent  to  the  seizure  of 
the  property  by  Marsh  nndra  the  execution 
iasned  upon  his  Jndgment 

No  r^ly  or  Interpleading  waa  flled  by 
either  party,  but  prior  to  the  trial  It  wai 
aubatantlally  stipulated  by  the  attorn^  for 
plaintiff  and  for  Marsh  that  the  sum  at 
^,000  waa  advanced,  aa  alleged  on  account 
of  which  loan  about  9800  had  been  paid; 
that  the  Judgment  secured  by  Marsh  was 
for  work  pnformed  by  him  In  MUlng  tbe 
well,  which  he  aunk  187  feet;  that  be  wan 
informed  that  aome  of  the  madilneiy  bad 
been  paid  for  try  such  advances;  that  idaln- 
tiff  knew  he  waa  doing  work  under  a  con- 
bract  with  Bnos,  or  whatever  company  the 
latter  represented;  and  that  Marsh  never 
rendered  any  services  under  a  contract  with 
plalnUff. 

The  defendanta  Chriaman  and  I^iob  not 
havh^E  appeared  or  answered,  the  cause  was 
tried  and  findings  of  tact  were  nude  corre- 
sponding to  all  the  avermento  of  the  com- 
plaint, enept  the  tenth,  upon  which  no  find- 
ing was  made;  that  Slusher  cmnmoiced  an 
action  against  Enos  and  sued  out  a  writ  of 
attachment,  pursuant  to  which  the  persona) 
property  involved  her^  waa  attempted  to 
be  atised  aa  the  machinery  of  Bnoa;  that  a 
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Jodgmoit  was  Tsndwed  in  that  action  and 
so  execDtion  isaued  tbereon  was  directed  to 
the  Bherlff.  who,  obeflng  the  writ,  a  few 
days  prior  to  the  commencement  of  this 
salt,  attempted  to  levy  the  aame  upon  and 
to  take  poflsesslon  of  all  the  personal  prop- 
er^ described  In  the  complaint;  and  that 
an  execution  was  leaned  on  Mar8h^B  Jadg- 
ment,  and  the  defendant  Ohrlsman  nnder- 
took  to  levy  the  writ  vpoa  and  to  take  pos- 
session of  all  such  property  as  that  of  the 
Oregon  Drilling  Gon^»any. 

As  concluBlona  of  law,  the  court  deter^ 
mined  that  plaintiff  had  a  prior  Hen  upon 
an  tbe  property  described  In  the  complaint, 
whldi  lien  should  be  foreclosed  and  the  ma- 
ftalnery,  etc^  sold  to  satisfy  the  demand; 
upon  the  payment  of  which,  Sluaber'a  Judg- 
ment should  be  liquidated,  and  If  any  money 
then  remained  it  should  be  applied  upon 
Marsh's  Judgment  A  decree  was  wadereA 
In  accordance  with  such  flndlE^s.  and  Marsh 
alone  appeals. 

B.  B.  Crawford  (Taggart  &  Crawford,  on 
the  brief),  for  appellant.  Bert  E.  Haney 
(Joseph  &  Haney,  on  the  brleO.  tor  resiKind- 
ent 

UOOBB,  J.  (after  stating  the  facts  aa 
abore).  [fl  The  testlmtmy  clearly  shows  that 
<m  Jnne  1,  1907,  when  the  written  agreement 
was  signed  by  the  parties,  Bnos  was  then  en- 
gaged  fn  business  as  the  Padflc  Well  Drilling 
Company.  It  is  erldttit  from  an  examination 
of  the  contract  that  it  was  Intended  to 
chai^  particular  propwty  with  the  payment 
of  a  debt  to  be  created  1^  advances  made 
to  enable  Enos  to  secure  the  necessary  ma- 
chinery with  whidi  he  could  perform  the 
work  undertaken.  An  equitable  lien  was 
thus  expressly  contemplated  by  the  parties, 
whereby  the  boiler,  ei^ne,  tools,  appliances, 
etc,  should  constitute  security  for  the  repay- 
ment of  ¥2,600  advanced  on  account  thereof. 
Marquam  v.  Sengfelder,  24  Or.  2, 11,  S2  Pac. 
678l  Whether  or  not,  by  lnv(A:ing  the  maxim 
that  equity  will  regard  as  done  what  was 
intended,  the  liun  arose  when  the  machinery 
was  purchased  Is  unnecessary  to  determine; 
for  the  charge  imposed  upon  the  specific 
umperty  attac^ied  when  the  boiler,  engine, 
etc,  were  consigned  to  plaintiff  In  accord- 
ance with  the  terms  of  the  agreement  Jones, 
Liens  (2d  Bd.)  i  64. 

Testimony  was  offered  by  witness  who  ap- 
peared for  defendants  tending  to  show  that 
some  of  the  machinery,  tools,  etc.,  descrilied 
in  the  complaint  was  never  consigned  to 
plaintiff,  and  such  being  the  case  no  lien 
could  be  imposed  thereon.  In  a  deposition 
Enos  stated,  upon  oath,  that  after  consigning 
to  the  Dufur  Oil  Company  machinery,  with 
^ht  drafts  attached,  and  on  account  of 
which  12,600  was  paid  by  plaintiff,  he  ship- 
ped in  his  own  name  other  appliances,  say- 
log:  "There  were  blodcs  and  tackle  worth 
probably  in  the  neighborhood  of  $50  or  $60 ; 
wroKhei^  920;  there  was  a  lid)rlcator,  |16 — 


maybe  less— f  12;  bits,  970;  pipe  easing  tonn* 
1135."  Thereupcm  be  was  croas-examined  as 
follows:  "Th«e  things  which  you  shipped 
after  the  f2,S0O  had  been  advanced  were  aim- 
ply  In  completion  of  your  well-drllllng  out- 
fit? A.  Yes.  Q.  You  understood,  and  every- 
body else  understood,  that  th^  were  held  as 
security  for  the  $2,600  advanced?  A.  Yes; 
tliat  was  the  understanding,  and  considered 
a  part  of  It." 

E2,  I]  "Subsequent  purchasers  and  cred- 
itors,'* says  an  author,  "are  bound  by  equi- 
table liens,  If  they  acquire  their  rights  with 
either  actual  or  constructive  notice  of  them." 
Jones.  Liens  (2d  Ed.)  1  06.  The  evidence 
shows  that  the  contract  to  which  plaintiff 
and  Enos  became  parties  was  duly  recorded 
in  the  Miscellaneous  Records  of  Wasco  coun- 
ty, and  that  the  defendants  knew  that  the 
agreement  had  been  entered  Into.  We  think 
the  tools  shipped  by  Bnos  were  intended  by 
the  parties  as  a  part  of  the  security  for  the 
payment  of  the  sum  advanced,  and  such  be* 
Ing  the  case  the  equitable  lien  attadied 
thereto. 

The  deposition  of  Boos  further  shows  that 
the  Oregon  Drilling  Company  was  incorpo- 
rated October  10,  1907,  and  on  December 
lOth  following  it  entered  into  an  agreement 
with  one  of  the  defendants,  in  referring  to 
which  he  was  asked:  "Then,  as  I  understand 
yon,  at  tile  time  that  this  contract  before 
motioned  was  entered  into  by  and  between 
the  Oregon  Drilling  Company  and  John 
Marsh,  the  Oregon  Drilling  Company  owned 
all  the  well-drllllng  machinery,  supplies,  tools, 
apparatus,  and  appliances  that  were  used  In 
the  drilling  of  the  wdl  or  wells  contracted 
for  by  the  Dufur  OU  Company  and  you,  as 
the  Pacific  W^  DrllUng  Company?"  With- 
out objection  or  exception,  Bnos  replied: 
"Yes;  and  also  tbe  contract  with  the  Du- 
fur on  Company  was  assigned  by  the  Pa- 
cific Well  Drilling  Company  to  the  Or^n 
Drilling  Company." 

[4]  No  issue  was  involved  to  which  this 
answer  was  responsive,  unless  it  related  to 
the  denial  in  the  answer  of  Marsh  of  the 
allegation  of  the  complaint  to  the  effect  that 
the  Or^on  Drilling  Company,  against  which 
Marsh  bad  secured  a  Judgm^t  "had  not  at 
any  time  and  has  not  now  any  right  title, 
or  interest  whatsoever  in  or  to  said  personal 
property,  or  any  part  thereof."  No  articles 
of  incorporation  of  the  Oregon  Drilling  Com- 
pany, nor  any  bill  of  sale  executed  to  It 
by  Enos,  as  the  Pacific  Well  Drilling  Com- 
pany, nor  any  copy  of  either,  was  offered  In 
evidence.  If  Marsh  had  desired  to  chal- 
lenge plaintiff's  right  to  foreclose  ite  equi- 
teble  lien  upon  the  machinery,  on  the  ground 
that  Enos  was  not  then  the  owner  of  the 
property,  a  plea  in  abatement  should  have 
been  interposed.  Derkeny  v.  Belfils,  4  Or. 
259;  Bump  v.  (3ooper,  20  Or.  527,  26  Pac. 
&18;  Sutberlhi  v.  Bloomer,  GO  Or.  S96,  03 
Pac.  186. 

tn  The  tenOi  averment  ot  the  oomplalnt 
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antldpatea  a  special  d^ense  of  tbat  diar- 
act^r,  but  when  tbat  alleKatlon  wai  con- 
troverted by  tbe  answer  the  denial  was  equiv- 
alent to  Joining  matters  In  abatemmt  with 
a  plea  In  bar,  ttaer^y  -waiving  the  subject 
of  abatement  Hopwood  t.  Fatterson.  2 
Or.  49;  Chamberlain  t.  Hlbbard,  26  Or. 
428,  88  Pac.  437;  Baffertr  t.  DavlB,  M  Or. 
77.  102  Paa  906. 

It  will  be  remembered  that  tbe  decree 
provides  tbat  upon  a  sale  of  the  macfalnerr, 
if  the  sum  of  money  realized  therefrom 
be  sufficlrat  to  satisfy  plalntlCTa  demand, 
the  remainder  should  be  applied  to  Slusber^ 
Judgment,  after  liquidating  whidi,  if  any 
money  then  remained,  It  should  be  given  to 
Marsh  on  account  of  his  Judgment  The 
evidence  shows  tbat  SlUBber*s  action  was 
commenced  February  20,  1908,  when  he  se- 
cured a  writ  of  attachment  by  which  the 
machinery  was  seized,  but  such  possession 
was  Bom  thereafter  surrendered,  and  the 
lien  of  tbe  levy  released.  A  notice  of  gar^ 
nlshment,  however,  was  served  at  Sluaher's 
direction  upon  the  plaintiff,  on  the  theory 
that  it  had  constructive  possession  of  tiie 
proper^,  but  no  answer  appears  to  liave 
been  made  in  response  to  the  demand. 

[01  It  further  appears  that  on  March  17, 
1908,  plaintiff  took  and  thereafter  retained 
actual  possoBSIon  of  tbe  machinery,  so  that 
when  executions  were  subsequently  issued 
on  the  Judgments  respectively  secured  by 
Slusber  and  Marsh,  no  levy  could  have  been 
made  upon  the  peraonal  property,  except  by 
leaving  with  plaintiff's  agent,  who  had  charge 
of  the  machinery,  certified  copies  of  tbe 
writs  and  notices,  specifying  the  particular 
property  thereby  rendered  applicable  to  tbe 
executions.  L.  O.  L.  I  2S3,  Bubd.  4;  Id.  | 
800,  subd.  S. 

The  "attonpted"  levy  of  tile  executicms 
by  the  sheriff  assuming  to  take  possession 
of  tbe  personal  property,  which  was  then  In 
plaintiff's  possession,  created  no  Uen  upon 
the  ma^Alnery,  and  If  the  Judgments  respec- 
tively secured  by  Slusber  and  Marsh  were 
rendered  against  the  same  defendant  no  pref- 
erence right  should  have  been  allowed  by  the 
Be) sure  which  was  undertaken.  It  will  be 
kept  in  mind  that  Sluaher's  judgment  was 
given  against  fines,  while  Marsh's  Judgment 
was  agahist  tbe  Oregon  Drilling  Company, 
which  was  not  a  party  to  this  suit  and,  so 
far  as  disclosed  by  the  pleadings  herein,  was 
not  In  privity  with  either  party.  In  view 
of  the  pleading  and  of  the  prayer  of  tbe 
complaint  the  decree  awarding  to  Blusher  a 
right  superior  to  that  of  Marsh  was  not 
erroneous  In  that  particular. 

There  is. no  averment  In  the  answers  filed 
herein  by  Slusber  or  Marsh,  wber^y  plain- 
tiff could  be  rendered  liable  to  psy  any  part 
of  their  Judgments  by  reason  of  tbe  stipula- 
tion in  the  contract  with  fines  that  It  would 
pay  on  account  of  labor,  fuel,  and  necessary , 


expenses  Incurred  by  him  In  drilling,  "but 
not  to  exceed  the  sum  of  two  and  one-half 
($2.60)  dollars  for  each  foot  auch  well  may 
be  bored.** 

Believing  tbat  no  errors  were  rommltted, 
the  decree  should  be  affirmed,  aud  it  Is  so 
ordered. 


PDTMAN  V.  STATE. 

(Criminal  Otmrt  of  Appeals  of  Oklahoma.  Aug. 

20,  19U.) 

(SyUalMu  hy  the  Court,) 

1.  GannHaL  Law  (1  881*>— Juoqhent— De- 

TBBMINATtON    OF  AU.  ISSUES  —  PlEA  IIT 

Abatbubnt. 

Section  6755,  Snyder's  Sts.,  providea  tbst 
a  plea  of  former  conviction  of  tbe  offense  diall- 
ed may  be  interposed  either  with  w  without  tbe 
plea  of  not  guilty.  Section  6778  provides  tbat 
an  Issue  ot  fact  arises  upon  a  plea  of  former 
conviction.  Section  6873  provides  that  udod  s 
plea  former  conviction  a  verdict  must  oe  ei- 
ther *'f6r  the  state,"  or  "for  tbe  defendant,"  and 
section  6879  provides  that  "no  Judgment  of  con- 
viction can  be  given  unless  the  jury  expressly 
find  against  tbe  defendant,  upon  tbe  issue,  or 
judgment  be  (riven  against  him  on  a  special  ver- 
dict." Held  tbat,  where  a  plea  of  not  guilty  and 
also  a  plea  of  cornier  conviction  of  tbe  sanifl 
offense  nave  been  interposed,  there  most  be  a 
verdict  on  both  pleas  before  a  judgment  of  con- 
viction can  be  pronounced  and  entered. 

[Ed.  Note.— For  other  cases,  see  Orhnlnal 
Law,  Dee.  Dig.  |  881.*] 

2.  CaiuiRAL  Law  (|  881*)— Juoomeht— Di- 

IBBUINATIOn    or    ACX    ISBOn—  PUEA  IB 

Abatemeht. 

Where  the  defendant  enters  a  plea  of  "not 
guilty,"  and  also  a  plea  of  "former  conviction 
of  tbe  same  oCFense,"  be  Is  entitled  to  have  both 
pleas  passed  upon  the  jury  before  judgment 
can  properly  be  pronounced  and  enteiiecL  and  a 
judgment  of  conviction  will  be  reveised  if  the 
jury  falls  to  find  a  verdict  on  the  latter  plea, 
aniess  the  record  shows  that  It  was  valvM  or 
withdrawn. 

[E3d.  Note.— Fur  other  cases,  see  Cilmioal 
Law,  Dec.  I>i8-  I  881.*] 

Appeal  from  Washita  County  Court;  R.  L. 
Sbeau,  Judge. 

J.  J.  Putman  was  omvlcted  of  unlawfully 
seltlDg  whisky,  and  be  brings  errw.  Be- 
versed. 

Sudth  A  Wagner,  for  plaintiff  In  error. 
Smith  CL  Mataon,  Asst  Atty.  Gen.,  tor  the 
statA 

DOYLE,  J.  li.ti  I.  3.  Potman  was  etm- 
vlcted  of  the  crime  of  unlawfully  selUnS 
whisky,  and  was  soitoiced  to  he  imprisoned 
in  the  county  Jail  for  a  term  of  90  days, 
and  to  pay  a  fine  of  flO(^  and,  In  default  of 
the  payment  of  ssid  fine,  tliat  be  be  furtbs 
Imprisoned  until  tbe  same  Is  satisfied  a^ 
cording  to  law.  Motions  for  new  trial  lad 
in  arrest  ot  judgment  woe  overroled,  ex- 
ceptions allowed,  and  the  Jnd^ent  sad 
sentence  was  entered  on  the  28d  day  of 
ruary,  1000,  from  which  Judgment  an  ap- 
peal was  taken  by  filing  in  this  court  o" 
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AagOBt  18,  1909,  a  petition  In  error  with 
case-^nade  attached. 

The  information  charges  that:  "The  said 
J.  J.  Putmau  did  on  said  5th  day  of  De- 
cember,  1908,  unlawfully  and  willfully  sell, 
b&itw.  and  famish  intoxicating  liquor,  to 
wit,  whisky,  to  one  Taylor  Igo,  said  whisky 
being  sold,  tiartared,  and  famished  said  Igo 
late  In  the  af  twnoon  of  said  6tli  day  of  De- 
conber,  1908."  Upon  arraignment  the  de- 
fendant altered  a  plea  of  not  guilty,  also 
R  plea  of  formor  conviction  of  ttie  same  of- 
ffense^  which  plea  the  record  shows  was  u 
follows:  "Comes  now  the  defendant  herein, 
and  pleads  ttiat  he  bas  already  been  tried 
and  ctmvlcted  of  the  offense  charged  In  this 
informatlfm  by  the  judgment  of  tbe  county 
coart  of  Washita  county,  rendwed  at  Gor^ 
dell,  said  county  and  state,  on  Uw  27th  day 
of  January*  1908,  ttiat  the  information  in 
twth  cases  charged  the  defendant  with  bar- 
log  unlawfully  sold,  furnished,  or  given  to 
one  Igo  on  the  5tb  day  of  December,  1908, 
Id  Washita  county,  Oklahoma,  whisky,  both 
Informations  i^rging  the  same  offOise  to 
have  beat  committed  by  and  between  the 
nme  partlee,  and  tbe  same  county  on  the 
stDM  dat^  and  tbat  the  offenses  purged  in 
boUi  informations  are  one  and  tbe  same." 
lo  sunwrt  c£  the  plea  of  former  Mmvlction 
of  the  same  offense,  the  dtfendant  offered 
In  evidence  the  records  of  the  court  Show- 
ing tbe  infonnatl(m,  plea,  trial,  and  Jndg- 
mrat  tberetm,  which  Jndgmait  of  conviction 
was  1^  this  court  affirmed  April  26,  1911. 
5  Okl.  Cr.  dea  lU  Pac  11S2L  The  first  In- 
formatlim  cliarged  as  follows:  "Tbe  said  J. 
J.  Putman  did  on  tbe  said  Btti  day  of  De- 
cember, Isps,  unlawfully,  willfully  sen,  bar^ 
ter,  and  fnmlsb  Intoxicating  liquor,  to  wit, 
wUafey.  to  one  Taylra  Igo,  said  whisky  be- 
taig  sold,  bartered,  and  furnished  said  Igo 
near  the  middle  of  tbe  day  on  the  said  5th 
day  of  December,  1908."  A  trial  was  bad, 
and  the  Jury  returned  a  verdict  of  guilty, 
and  aasesdng  the  penalty  without  return- 
ing  a  verdict  on  the  plea  of  formw  convlo- 
tion. 

Of  the  various  asslgnmeDts  of  error  It  la 
Mily  necessary  to  consider  the  first:  "That 
the  court  erred  in  overruling  defendant's 
niotlMis  for  new  trial  and  In  arrest  of  Judg- 
ment" One  of  tbe  grounds  of  the  motitm 
for  a  new  trial  and  the  motion  In  arrest  of 
Judgment  ia  as  follows:  "For  the  reason 
Oat  said  verdict  of  tbe  Jury  Is  not  a  suffl- 
dint  vradlct,  not  In  accordance  with  the 
law  in  such  cases  made  and  provided.  Is  not 
a  finding  on  the  Issues  In  this  case.  Is  not 
such  a  verdict  as  will  sustain  a  judgment 
and  sentence,  it  being  a  general  verdict  on 
the  single  plea  of  'Not  guilty'  and  no  ver- 
dict oi  the  jury  at  all  oa  the  issue  and 
plea  of  'BVmner  conviction'  entered  in  said 
cause."  Tbe  provisions  of  Procedure  Crim- 
inal pertinent  to  the  question  presented  are 
as  follows:  Section  67S6,  Snyder's  Sts..  pro- 
vides: "There  are  three  kinds  of  pleas  to 


an  Indictmoit.  A  plea  of:  Ist,  Oullty;  2nd, 
Not  guUty;  3rd,  A  former  Judgment  of  con- 
victlOTi  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  with- 
out ttie  plea  of  not  guilty."  Section  0764: 
"When  the  defendant  shall  have  been  con- 
victed or  acquitted  upon  an  indictment  tbe 
conviction  or  acquittal  Is  a  bar  to  another 
Indlctmoit  for  the  offense  charged  In  the 
former,  or  for  an  attempt  to  commit  the 
same,  or  for  an  offense  necessarily  included 
therein,  of  which  be  might  have  been  con- 
victed under  tliat  Indictmoit"  Section  6773: 
"An  issue  of  fact  arises,  1st,  upon  a  plea 
of  not  guilty,  or,  2nd,  upon  plea  of  for- 
mer oonvlctifm  or  acquittal  of  the  same  of- 
fense." Section  687S:  "A  general  verdict 
upon  a  plea  of  not  guilty,  is  either  'guilty' 
or  'not  guilty,'  wbldi  imports  a  convlctlim 
or  aeqnlttal  of  tbe  offense  <auurged  In  the 
Infflctmenb  Upon  a  plea  of  a  former  con- 
vlctiom  or  lUiqaittal  of  the  ume  offOiae,  It 
is  either  '¥or  tbe  State,"  or  "for  the  defends 
ant"  And  Section  6879  in  part  provides: 
"No  judgment  of  conviction  can  be  givm 
unless  the  jury  expressly  find  against  the 
defendant  up<m  the  issue,  or  Judgment  be 
given  against  him  on  a  special  verdict" 
Tbe  record  shows  that  tbe  Issues  upon  both 
pleas  wme  submitted  to  the  Jury,  and  that 
the  Jury  returned  a  verdict  on  the  plea  of 
not  guilty  only,  and  nude  no  finding  on  the 
issues  raised  upon  the  plea  of  former  con- 
vlctiai,  and  the  evidence  offered  in  support 
thereof. 

It  is  our  fvlnion  ttiat  the  defendant  was 
entitled  to  have  both  of  bis  pleas  passed 
upon  by  tbe  jury,  and  a  verdict  returned 
on  each  plea  before  a  Judgment  of  convic- 
tion could  be  properly  pronounced  and  en- 
tered In  the  case  against  lilm.  For  this  rea- 
son the  court  cmnmitted  reversible  error  In 
overrating  dtfendant's  motion  In  arrest  of 
judgment  Our  Criminal  Procedure  upon 
this  subject  is  aubstantlai^  the  same  as  tbe 
Penal  Code  ot  California.  In  tin  case  of 
People  V.  O'Leary,  16  Pac  884,  it  was  held: 
"The  rule  Is  well  settled  In  this  state  tbat 
If  in  a  criminal  case  there  be  a  plea  of 
not  guilty,  and  also  a  plea  of  former  oon- 
vlction  or  acquittal,  tbe  defendant  is  en- 
titled to  a  vwdlct  on  each  plea,  and,  until 
there  is  such  a  verdict  tfawe  can  be  no 
Judgment  of  conviction.  Pecqile  t.  Klns^, 
51  Cal.  270;  People  v.  Helbing,  60  Cal.  667; 
People  V.  Fuqua.  61  Gal.  S77."  In  tbe  case 
of  People  V.  Tucker,  116  CaL  837,  47  Pac. 
Ill,  tbat  court  holds  that:  "Where  defend- 
ant pleads  'not  guilty,*  and  *once  In  Jeop- 
ardy,' a  conviction  will  be  set  aside  if  tbe 
jury  fall  to  find  m  tbe  latter  plea,  unless 
the  record  shows  tbat  It  was  waived  or  with- 
drawn." People  V.  Hamberg,  84  Oal.  468, 
24  Pac.  298,  and  People  v.  Epplnger,  109 
Cal.  294,  41  Pac.  1037,  are  of  the  same  gen- 
eral tenor,  and  to  the  same  effect 

As  the  judgment  must  be  reversed  for  the 
reason  stated,  we  deem  it  unnecessary  to 
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give  Bpedftl  oondderatlon  to  the  otber  er- 
rors assigned. 

Judgment  rerersed  and  cause  rananded  to 
tbe  conn^  court  of  Washita  county. 


rCBUAN,  P.  J., 
concur. 


and  ABU8TB0NG,  J., 


CADBNHEAD  t.  STATBl 

(Criminal  Court  of  Appeals  of  Oklahoma.  Aug. 

29.  1911.) 

GBmiNAL  Law  (|  1131*)— Appiai^Pabolb— 

DlSUIBSAL. 

Where  a  parole  is  granted  and  accepted  and 
brought  to  th6  attention  of  this  court  pending 
an  ajipeal  in  a  criminal  case,  tbe  appeal  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  1131.*] 

Appeal  from  District  Court,  Washita  Coun- 
ty ;  James  B.  Tolbert,  Judge. 

Neut  Cadenhead  was  convicted  of  the 
crime  of  lape^  and  he  appeals.  Appeal  dis- 
missed. 

Smith  &  Wagner,  for  plalntlfiT  Id  error. 
Smith  G.  MatBon,  Asst.  Attj.  Q&l,  for  tbe 
Stata 

PER  GUBIAH.  Plaintiff  in  error  was  by 
information  tiiarged  with,  tried,  and  C(m- 
Tlcted  of  statutory  rape,  ^nd  was  sentoiced 
to  serve  a  term  of  fire  years'  Imprisonment 
in  the  state  pmltentlary.  Judgment  and 
sentence  was  pronounced  and  entered  on  De- 
cember 9,  1909.  From  this  sentence  he  ap- 
pealed by  flUng  in  this  court  on  June  11, 
1910^  a  petition  in  oror  with  case-made  at- 
tached. 

Gounsd  for  plalntUT  In  error  has  filed  a 
motion  to  dismiss  the  appeal  her^n  for  the 
reason  that  a  parole  has  beoi  granted  by  the 
Qovemor,  and  that  .tlie  conditions  tbraeof 
were  accepted  and  consented  to  plaintiff 
in  error.  Where  a  parole  la  granted  and  ac- 
c^tted,  and  thto  fiict  is  brought  to  the  atten- 
tion, of  this  court  pending  an  appeal,  the 
appeal  will  be  dismissed.  Gllmore  t.  State, 
8  OIeI.  Cr.  639.  108  Pac.  416. 

Therefore  It  Is  considered  that  said  ap- 
peal be  and  the  same  is  h^eby  dismissed, 
and  the  cause  remanded  to  the  district  court 
of  Washita  county. 


FOWLBB  T.  UNION  PORTLAND  OBMENT 
00. 

(Supreme  Court  of  Utah.    Jnly  21,  1911.) 

L  Mabteb  AMD  SnTAnr  (}  286*)— Injubies— 

JuBT  Question- NEaLiGENCE. 

In  an  action  for  the  death  of  an  employ^ 
by  the  breaking  of  a  cable  on  which  a  movable 
carrier  with  a  load  was  being  operated,  per- 
mitting It  to  fall  on  Intestate,  eviaence  held  to 
make  it  a  Jury  question  whether  defendant  was 
negligent  in  fastening  the  cable  end. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  XMg.  H  1001-1060;  Dee.  Dig.  | 
286l*] 


2.  Master  and  Sebtaht  Q  289*>— Injukzes 

TO  SeBVANT  —  JtTBT  QuESnON  — OORTBJBtl- 
TOBZ  NEQLIOEHCE. 

In  an  action  for  the  death  of  an  employ^ 
by  the  breaking  loose  of  a  cable  on  wbich  a 
movable  carrier  with  a  load  was  being  operated, 
evidence  held  to  make  it  a  jury  question  wheth- 
er intestate  was  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cient.  Dig.  H  1089-1132;  Dec:  Dig. 
289.*] 

8.  Master  akd  Sebvaitt  (i  246*)— ConrsiBr- 
TOBT  Nbolioenge— Obedibuce  or  Obdeks. 
A  servant  Injured  while  doing  an  act  in 
obedience  to  orders  is  not  guilty  of  contributory 
negligence,  unless  the  act  committed  involved 
danger  so  obvious  that  a  reasonably  prudent 
person  with  bis  knowledge  thereof  would  not 
nave  undertaken  It  t 

[Ed.  Note. — For  other  cnses,  see  Master  and 
Servant,  Cent  Dig.  |S  778-788;  Dec  Dig.  I 
245.*} 

Appeal  from  District  Court,  Summit  Coun- 
ty; Geo.  G.  Armstrong,  Judge. 

Action  by  Mary  Fowler  against  the  Union 
Portland  Cement  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

C  S.  Tarian,  for  sppdlanb  Bvana  & 
Evans,  for  respondent 

McCARTT,  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  firom  the  deftodant 
for  the  death  of  her  husband,  Ira  A.  Fowler, 
which  resulted  from  Injuries  received  Febru- 
ary 24,  1909,  through  the  falling  of  a  steel 
truss  whldi  he  and  other  employfis  of  def aid- 
ant were  attempting  to  put  la  place  at  de- 
fendant's cement  plant  near  Devil's  Slide. 
Morgan  county,  Utah.  The  truss  refierred  to 
weighed  about  4,000  pounds,  and  at  the  time 
of  the  accident  was  being  raised  by  means  of 
a  derrick  over  and  upon  which  was  operated 
the  ordinary  blodE  and  tackle,  ciuiBlsting  of 
pulleys  and  wire  cable.  ThB  upright  pole  or 
mast  of  the  derrt<ft  was  about  60  feet  high, 
and  was  held  in  place  ^ry  guy  wiresL  The 
hetjiit  of  tbe  arm.  or  boom,  of  the  denl^ 
from  the  ground  was  about  46  feet  The 
wire  otble,  wlilch  was  from  one-half  ixuh  to 
three-fourths  of  an  Indi  in  diameter,  wound 
around  a  drum  whidk  ms  operated  by  a  sta- 
tionary engine  on  the  ground.  From  the 
drum  the  cable  ran  up  the  mast  and  along 
the  boom  of  the  derrick  connecting  with  a 
movable  car  or  carrier  and  through  pulleys 
forming  a  Uocfc  and  ta<&1e  with  book  at- 
tadied  hanging  underneath  the  boom  to  whidi 
weights  were  attached  wh^  behig  raised. 
The  cable  finally  passed  through  a  b^e  at 
the  Old  of  the  boom,  and'  was  damped  with 
a  dip.  This  dip,  sometimes  called  a  cbunp^ 
consisted  of  a  U-bt^t  and  shoe,  a  flllw,  and 
two  burs.  1^  burs  tighten  tbie  damp  upon 
tbe  caUe.  The  derrldc  had  hem  erected  and 
tbe  cable  put  In  place  three  days  befwe  tbe 
acddoit  Fowler,  the  deceased,  had  worked 
about  the  plant  between  three  and  four 
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iDODtlw,  btit  had  worked  with  Uie  Iron  work- 
en*  gang  at  thlB  partlcalar  Job  onl7  a  few 
dayi.  He  waa  a  steady,  reliable  workman, 
bnt  not  a  Btmctaral  Inm  woiker.  He  was 
one  of  a  gang  of  workmm  wbo  one  or  two 
6aj»  before  tbe  accident  raised  and  put  np, 
with  tbe  appliances  mentioned,  another  tmss, 
toSTlng  two  trasses  on  tbe  gronnd.  It  was 
one  of  these — the  second  trass  that  was 
xktoed— that  fdL  Ttw  truss  was  raised  to  a 
lidgbt  of  17  feet,  and  was  suspmided  by  the 
wire  cables  the  attadied  end  of  whUtt  HippeA 
away  from  Its  fastraings,  and  the  tnm  fell 
to  the  gronnd,  killing  Fowlw  almost  ta- 
stantly. 

It  Is  aUeflpBd,  anumg  other  things  In  the 
complaint^  *that,  bt  order  to  raise  said  ateA 
tniflses  or  beama  by  means  of  the  said  der^ 
rick  and  wire  cabl^  it  was  necessary  to  se- 
curely attach  the  end  (rf  said  wire  cable  to 
pm^att  the  same  from  breaking  or  slipping 
■way;  and  it  was  tbe  dnty  of  defendant 
omnpany  at  the  time  herein  mentioned  to 
firmly  and  secarely  fasten  the  said  wire 
caMe  In  sndi  a  way  as  to  prerait  Its  break- 
ing or  pulling  away  whUe  being  uSed."  It  is 
farther  aUeged  "that  the  said  defendant  did 
not  use  due  care  in  securing  said  wire  cable, 
and  n^llg«itly  and  carelessly  failed  to  use 
ordinarily  safe  and  suitable  methods  to  se- 
cure the  same,  and  negligently  failed  to  use 
a  suitable,  adequate,  or  proper  wire  rope  dip, 
or  a  infficlent  number  thweof*  or  to  proper^ 
adlost  and  fasten  the  same,  or  to  use  any 
SDltaUe  or  aafe  contrivances  to  secure  said 
cable,  and  that  said  defmdant  knew,  or 
the  exerdse  of  ordinary  care  could  hare 
known,  that  Uie  said  fastening  was  dangerous 
and  Insecnre.**  Defendant  doiIed  that  It 
tilled  to  exercise  ordinary  care,  and  that  it 
knew,  or  in  the  exercise  of  ordinary  care 
Gonld  luve  known,  that  the  fastening  on  the 
cable  was  dangwous  and  insecure.  It  al- 
leged that  tbe  iwpllances  used  were  in  or^- 
nary  and  general  use,  and  that  they  were 
carefully  In^^ected,  and  that  defoidant  bad 
no  notice  or  knowle^e  of  any  defect,  if  any 
there  was,  and  spedaUy  pleaded  contributory 
negUgenoe  on  tbe  part  of  Fowler  in  unneces- 
•arily  patting  himself  underneath  the  truss 
and  derrick. 

The  principal  grounds  apon  which  defend- 
ant relies  for  a  rerrasal  of  the  Judgmoit  are: 
(1)  "InsuflBdency  of  the  evidence  to  lustuy 
the  submission  to  the  Jury  of  the  question 
of  negUgence  on  the  part  of  the  defendant; 
<2)  that  the  contributory  negligence  of  plaln- 
tllTi  Intestate  was  fnllx  shown  by  the  evi- 
dence, and  the  verdict  should  have  been  di- 
rected for  defendant" 

We  will  first  determine  whether  the  evi- 
dence was  sttfOdent  to  Justly  the  submission 
of  the  case  to  the  Jury  on  the  question  of 
whether  or  not  the  defendant  was  n^ligoit 
^  record  shows  that  the  end  of  tbe  cable 
*u  fastened  by  one  of  defwidant's  employes, 
t  Mr.  Wsgnv,  who  was  a  skilled  and  com- 


petent Btructnral  iron  worker  in  the  follow- 
ing manner:  He  passed  the  cable  dirongh 
a  bole  in  the  spreader  at  the  outer  end  of 
the  boom  from  which  the  caUe  passed  out 
between  two  ai^e  irons  horizontally  f^st^ed 
to  the  timbers  whifdi  formed  the  boom,  and, 
as  a  means  of  holding  the  cable  and  sustain- 
ing the  weight  of  the  truss  suspended  by  it, 
he  attached  a  wire  rope  clip  which  rested 
against  the  sprMtder,  the  end  of  the  rope 
projecting  beyond  the  end  of  the  boom.  In 
order  to  tighten  the  rcq;>e  dip  upon  the  cable, 
an  iron  h(At  was  placed  within  the  dip 
parallel  with  the  cable,  and  the  clip  was 
tightened  upon  both  cable  and  bolt  by  means 
of  thread  burs.  Hie  dip  was  so  constructed 
as  to  receive  two  strands  of  wire  cable,  but 
could  not  be  listened  upon  a  single  strand; 
hence  the  bolt  mentioned  was  used  as  a  filler. 
The  pull  of  tbe  cable  whu  thus  ftwtened  was 
through  the  dip  direct  The  cable  was  put 
In  place  under  the  direction  and  In  the  pres- 
ence of  Jacob  F.  Snyder,  defendant's  fore- 
man. On  this  point  Snyder  testified  in  part 
as  follows;  "I  remember,  when  Wagner  was 
on  the  boom  fixing  the  cabl^  I  halloed  to 
him,  and  said:  'Qeorg^  have  you  got  It  safe 
now?  If  yon  ain't,  stay  with  it  until  you 
tblnk  you  have  got  It  safe.*  He  said  it  was 
all  right.  *  *  *  I  did  not  go  np  on  the 
derrick  to  examine  and  see  if  It  was  secure, 
and  did  not  see  whether  it  was  secure  or  not, 
only  at  a  distance.  From  that  distance 
(where  he  was  standing)  I  could  not  see  how 
it  was  fastfflied.**  He  farther  testified:  "Q. 
The  ordinary  method,  then,  would  be.  In- 
stead of  using  tbls  piece  of  Iron  (referring  to 
the  bolt  used  as  a  filler),  to  bring  the  cable 
back  and  form  a  loop,  put  the  other  end  of 
the  cable  wlthiu  the  rope  clip,  and  screw  It 
np  on  two  ends  (strands)  of  the  eaUe?  A. 
Yes,  sir.  Q.  That  yon  would  call  a  good 
fostening?  A.  Yes.  Q.  Would  you  call  the 
oth»  fastening  a  secure  fastening?  Let  the 
cable  run  stralgfbt  through  In  this  way  be- 
tween the  rope  dip  with  a  filler  •  •  • 
without  a  double  cable?  A.  I  don't  know  as 
I  would.  Q.  On  the  other  hand,  you  would 
say,  wouldn't  yon,  Mr.  Snyder,  that  -that 
wasnt  a  good  way  to  fasten  a  cable  on  a 
derrick?  You  would  not  have  done  It  that 
way  yourself  If  you  bad  done  It?  A.  No." 

[1]  We  are  clearly  of'  tbe  opinion  that  tbe 
testimony  of  Snyder  alone  was  suffldent  to 
warrant  the  court  In  submitting  to  the  Jury 
the  qnestion  uf  to  whether  the  slipping  of 
tbe  cable  was  due  to  negligence  of  tbe  de- 
fendant in  falling  to  propwly  fasten  the 
same,  as  alleged  In  the  complaint  It  is  sug- 
gested by  counsd  for  defoidant  that  some  la- 
tent defect  in  the  rope  dip,  or  chimp  by 
which  the  cable  was  fastened,  might  have 
been  the  proximate  cause  of  the  falling  of 
the  truss.  In  the  discnsslon  of  the  case  In 
their  printed  bri^  they  say:  "For  all  that 
appears  the  Inference  may  reasonably  be 
made  that  the  fall  ot  the  truss  may  have  re- 
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suited  from  one  of  Beveral  other  causes,  for 
neither  of  which  the  defendant  would  be  11a- 
bl&  An  Innate  defect  tu  the  steel  filler  caus- 
ing it  to  break  with  the  strain  of  the  cable, 
or  one  In  the  U-bolt,  or  in  one  of  the  burs  or 
nuts,  defects  not  discoverably  by  Inspection, 
and  which  would  have  so  loosened  the  clamp 
as  to  loose  the  cable  whether  It  had  been 
passed  back  through  the  clamp  originally  or 
not,  may  have  caused  the  accident"  In  an- 
swer to  this  su^estlon  It  U  sufficient  to  say 
that  there  is  not  a  fact  proved  in  the  case 
from  which  such  an  Inference  can  reasonably 
be  drawn,  while,  on  the  other  hand,  the  tes- 
timony of  Snyder  (defendant's  principal  wit- 
ness) tends  to  show,  and  the  Jury  might  rea- 
sonably infer  therefrom,  that  the  defendant 
was  negligent  in  not  properly  fastening  the 
end  of  the  cable,  and  that  the  cable  slipped 
because  of  the  negligent  way  in  which  it  was 
fastraed. 

In  the  case  of  Schoepper  v.  Hancock  Chem- 
ical Co..  113  Mich.  582.  71  N.  W.  1081,  the 
court  said:  "Defendant's  counsel  contends 
that  the  cause  of  the  explosion  Is  a  matter  of 
mere  conjecture,  and  It  Is  said  by  counsel 
that  It  Is  not  enough  for  plalntifC  to  prove 
circumstances  consistent  with  ber  theory, 
but  that  these  rireumetances,  and  each  of 
tb^,  must  preclude  any  othw  rational  con- 
clusion. This  vft  take  to  be  but  another 
way  of  stating  the  pnqiKMdtlon  that  the  proof 
must  exclude  all  reasonable  doubt  It  Is 
hardly  necessary  to  say  that  no  such  rale 
obtains  in  dvll  cases.  It  Is  true  that  where 
an  injury  occurs  that  cannot  be  accounted 
for  and  whwe  the  occasion  of  It  rests  whol- 
ly in  conjecture,  the  case  may  fall  for  want 
of  proof  [citing  Robinson  t.  Charles  Wright  ft 
Co.,  04  Mich.  283,  SS  N.  W.  038;  McNamara 
T.  Railway  Co..  85  Mich.  55  N.  W.  440]. 
But  such  cases  are  rare,  and  that  rale  should 
never  be  so  extended  as  to  result  In  a  fiill- 
ure,  ox  in  deiQrliig  an  injured  par^  of  a 
right  of  action,  where  there  is  room  for  bal- 
ancing ttie  probabUlties,  and  for  drawing  rea- 
sonable inferences  bett^  supported  upon  one 
side  than  the  other."  Likewise  In  the  case 
of  Wabash  Screen  Door  Oo.  t.  BUtik,  126 
Fed.  721.  61  a  C.  A.  638,  it  is  said:  "Mow 
the  compuxr  Insists  that  the  proof  falls  to 
Bbow  that  the  pulley  .was  defective,  bat,  it  it 
does,  it  fails  to  show  the  spedflc  defect 
which  caused  It  to  burst;  and.  if  it  does  this, 
BtiU  it  does  not  show  tliat  Whltford  (deceas- 
ed) was  strati  one  of  tile  flying  pieces, 
for  no  one  saw  him  hit ;  that  for  an^t  that 
appears  In  the  record  he  might  have  been 
hurt  by  stumbling  and  falling  Into  the  pulley 
while  aiq;»paching  It,  or  Iqr  slipping  and 
falling  between  tbe  belt  and  puU^  wliUe 
oiling  the  idler  above,  In  either  of  which 
events  his  skull  might  liave  been  fractured  m 
one  side  and  bis  scalp  braised  on  tbe  other. 
*  *  *  Doubtless  a  Jury  ought  not  to  be 
permitted  to  speculate  in  the  sense  of  guess 
between  causes  when  no  reasonable  explana- 


tion of  the  injury  can  be  found  in  the  testi- 
mony [citing  Patton  v.  Texas  Pac.  Ry.  Co., 
170  D.  S.  658,  21  Sup.  Ct  27B,  45  L.  Ed.  361; 
Duntley  v.  Inman  ft  Co.,  42  Or.  334,  70  Paa 
529,  00  L.  R.  A.  785;  I.  C.  R.  R.  Co.  v.  Cath- 
ey.  70  Hiss.  832,  12  South.  253].  But  In  the 
absence  of  direct  testimony,  tbe  simple  sug- 
gestion of  theories  by  the  defense  does  not 
reduce  the  Jury  to  mere  speculation  and  dis- 
qualify It  from  determining  the  cause  of  the 
injury  complained  of.  The  theories  suggest- 
ed may  be  forced  and  fanciful,  finding  no 
reasonable  foundation  in  tbe  facts  proved. 
They  may  be  explanadons  which  do  not  ex- 
plain, which  the  common  sense  of  the  Jury, 
when  applied  to  the  testimony,  would  in- 
stantly reject"  So  in  this  case  the  theory 
advanced  by  defendant  that  the  falling  of 
the  trass  might  have  been  due  to  some  latent 
defect  in  the  clamp  by  which  the  «id  of  the 
cable  was  fastened  Is  not  snivorted  by  any 
evidence  In  tbe  case,  but  la  mere  conjecture 
only, 

[2]  We  now  come  to  the  assignment  of  er- 
ror Involving  the  question  of  whether  Fow- 
ler, tbe  deceased,  under  the  evidence  when 
considered  in  tbe  light  most  favorable  to  the 
plaintiff,  was  as  a  matter  of  law  guilty  of 
contributory  negligence.  Tbe  evidence  bear- 
ing upon  this  phase  of  the  case  discloses 
about  tbe  following  state  of  facts:  The  truss 
was  being  put  in  place  under  the  dlrectioa 
and  supervision  of  Snyder,  d^eidant's  fore- 
man, who  was  present  givbig  directions  to 
Fowler  and  the  other  em|iloyte  who  were 
operating  the  derrick  at  the  time  the  acci- 
dent occurred.  George  Roberts,  an  ex^p^ 
rlraiced  stractural  iron  worker,  had  hold  of  a 
tag  or  guy  line  that  was  fastened  to  tbe  end 
of  tbe  truss,  which,  as  hereinbefore  stated, 
was  suspended  about  17  or  18  feet  above  the 
ground.  The  use  of  the  tag  or  guy  line  was 
to  steer  and  guide  tbe  trass  as  it  was  being 
raised  and  [daced  In  positlna. 

Regarding  tbe  situation  and  as  to  what 
was  said  and  done  at  the  time  of  and  imme- 
diately preceding  tlie  acddeut.  Snydor.  <nie  of 
defendant's  witnesses,  testified  in  part  as 
follows:  "The  tag  line  we  had  was  too 
short,  and  Boberfai  had  bold  of  It,  and  the 
truss  would  swing  over  him  once  in  a  while. 
I  told  Fovler  tu  take  a  piece  of  line  over, 
and  tell  Roberta  to  bend  It  on  so  lie  could 
stay  out  from  under  that  thing.  •  •  * 
He  took  tbe  rope  and  handed  it  to  Roberts, 
and  Roberts  took  a  st^  over  on  tbe  truss 
further  to  tie  or  bend  on  tbe  llne^  and  Fow- 
ler foUowed  him  around,  stepping  over  the 
truss  that  was  lying  on  the  ground  and  cross- 
ed over  on  the  further  aide  of  it  He  must 
have  been  partially  under  the  suspended 
truss  which  dropped."  Snyder  further  tes- 
tified that  he  had  "cautioned  tbe  men  regu- 
larly about  going  under  the  heavy  w^ctats 
that  were  being  hoisted,"  and  had  "told  Fow- 
ler before  about  it"  William  Tame,  an  «n- 
ployfi  of  defendant  who  was  assisting  in  put- 
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Uog  the  truss  In  place,  teetlfled:  "I  could  see 
Oe(u^  ^Roberts)  from  where  I  was.  and  I 
heard  Snyder  tell  Ira  Fowler  to  get  that  line 
and  take  It  over  to  George,  and  saw  him  do 
It  The  truss  fell  and  struck  him  on  the 
head.  I  saw  him  as  he  fell.  He  and  Roberts 
vere  so  close  together  that  th^  could  touch 
one  another."  He  further  testified  that  '*the 
rule  of  iron  workers  le  to  keep  from  under 
all  bodies  t>eing  hoisted."  Roberts  was  call- 
ed as  a  witness,  and  testified  in  part  as  fol- 
lows: "I  was  standing  under  the  boom  like, 
and  pulling  back  toward  the  mast,  and  help- 
ed to  move  the  car  along  that  the  truss  was 
hanging  to.  The  rope  was  too  short,  and  it 
was  necessary  to  attach  something  more  and 
lengthen  It  Ira  got  the  rope  and  came  out 
with  It  to  where  I  was  standing.  In  order 
to  tie  the  line  on,  we  had  to  go  out  where 
my  line  came  down,  so  I  could  reach  It  in  or- 
der to  tie  It.  Ira  came  out  to  assist  me  in 
tjing  the  rope,  and  while  he  was  there  as- 
sisting me  the  truss  fell  and  I  Jumped  out  of 
the  way.   •  •  •   I  barely  escaped." 

It  thus  appears  that  Fowler,  who  was  not 
a  structural  iron  worker,  and  who  had  had 
bat  a  few  days'  experience  as  a  common 
laborer  at  this  kind  of  wi>rk,  was  in  this  sit- 
uation: He  had  been  informed  by  Snyder, 
defendant's  foreman,  of  the  danger  of  going 
under  the  weights  as  they  were  being  raised 
by  means  of  the  derrick.  Roberts,  who  was 
an  experienced  structural  Iron  worker,  was 
standing  in  the  danger  zone  of  the  suspended 
truBs  holding  to  a  tag  or  guy  rope  which 
was  too  short  for  the  use  that  was  being 
made  of  It  It  therefore  became  necessary 
for  some  person  to  go  to  where  Roberts  was 
standing  with  a  piece  of  rope  to  attach  to 
the  rope  he  was  holding.  Fowler  was  di- 
rected by  Snyder  to  perform  this  service. 
Tme,  there  Is  some  evidence  tiding  to  show 
that  Fowler  In  takli^  the  rope  to  Roberts 
was  not  necessarily  required  to  go  within  the 
danger  zone  of  the  truss,  but  the  great  pre- 
ponderance of  the  evidence  is  to  the  con- 
trary. On  this  point  Snyder,  d^wdant's 
principal  witness,  testified  on  cross-examina- 
tion as  follows:  "Q.  Now,  therefore,  when 
you  saw  that  Roberts  was  uhdemeath  the 
truss  you  sent  Ira  to  get  the  rope  and  to  take 
It  to  George  Roberts,  it  would  be  necessary 
for  blm  to  go  where  George  was,  wouldn't 
it?  A.  Yes,  sir.  Q.  To  take  it  over?  A. 
Not  necessarily  under  the  truss.  Q.  X  under- 
stand Roberts  was  under  the  truss?  A.  I 
will  admit  It  was  a  dangerous  place  for  him 
to  go.  Q.  So  that  George  Roberts  was  with- 
in the  danger  zone,  was  he  not?  A.  Yes. 
Q.  And  it  was  necessary  for  Ira  Fowler  to 
so  where  George  was  to  take  the  rope  to 
hhn?  A.  Yes.  Q.  That  is,  within  the  dan- 
ger zone?  A.  Tee." 

[S]  The  general  rule  Is  that  where,  as  In 
this  case,  a  servant  is  injured  wtille  perform- 
ing some  act  in  obedience  to  the  ordm  of 


his  master,  he  is  not  chargeable  with  con- 
tributory neglig^ce,  unless  the  act  command- 
ed involves  danger  so  obvious  and  imminent 
that  no  reasonably  prudent  person  in  his  sit- 
uation and  with  his  knowledge  of  the  danger 
would  tmdertake  It  This  rule  Is  tersely  stat- 
ed and  well  Ulustrated  In  26  Cyc.  1221,  In  the 
following  language:  "A  servant  acting  un- 
der the  commands  or  threats  of  his  master 
does  not  assume  the  risk  incident  to  the  act 
commanded,  unless  the  danger  Incurred  Is 
fully  appreciated  and  is  such  that  no  per- 
son of  ordinary  prudence  would  consent  to 
encounter  it;  and  the  mere  fact  that  the 
servant  knows  there  is  some  danger  will  not 
defeat  his  right  to  recover  if  In  obeying  he 
has  acted  with  ordinary  care  under  the  cir- 
cumstances." In  1  Labatt,  S  489,  the  author 
says:  "If  a  danger  la  not  so  absolute  and 
Imminent  that  injury  must  almost  necessa- 
rily result  from  obedience  to  an  order,  and 
the  servant  obeys,  the  master  will  not  after- 
wards be  allowed  to  defend  himself  on  the 
ground  that  the  servant  ought  not  to  have 
obeyed  the  order."  And  again:  "It  does 
not  follow  that  because  disobedirace  to  the 
order  would  be  Justifiable  the  servant  was 
guUty  of  negligence  in  obeying  it"  Shear- 
man &  Redfield.  Neg.  (5th  Bd.)  (186;  20  A. 
ft  B.  Ency.  L.  (2d  Bd.)  147;  Harrison  v. 
Railway  Co.,  7  Utah,  823,  27  Pac.  72&  Test- 
ed by  the  rule  as  declared  by  these  authori- 
ties, and  many  others  that  could  be  cited,  we 
are  clearly  of  the  opinion  tliat  the  facts  and 
circumstances  of  tbds  case,  as  disclosed  by 
the  record,  would  not  JusUfy  a  court  in  di- 
recting a  verdict  for  the  defradant  Under 
the  ctrcumstances  all  that  the  defendant 
could  properly  demand  was  that  the  question 
of  contributory  n^llgence  be  submitted  to 
the  Jury  under  proper  instructions  from  the 
court  And,  the  conrt  having  done  this,  the 
defendant  is  not  In  a  position  to  complain. 

The  Judgment  is  afllrmed,  with  costs  to  re- 
sp<mdait 

FBIOK.  a       and  STBAUP,  3^  ooncnr. 


STBWABT  r.  ORBOON  SHOBT  UNB 
B.  00. 

(Supreme  Oburt  of  Utah.    July  21,  1911.) 

ApPEAI.  i.N0  EBBOB  (I  282*)— PUSEKTATION 

or  GBonnna  or  Rxvibw— Ooubt  Bbu>w— 
ElKOKFTioNB— NonsinT— mEcnBrTT. 

Id  the  absence  ot  an  actual  exception,  the 
sustaiaing  of  a  motion  for  a  nonsuit  cannot  be 
reviewed,  as  Comp.  Laws  1907,  J  3283,  pro- 
viding that  the  veralct  of  the  jury,  the  final  de- 
cision, aa  interlocutory  order  or  decision  finally 
determining  the  rights  of  the  parties,  an  order 
or  decision  from  which  an  apprai  may  be  ta^en, 
an  order  sustaining  or  overmling  a  demurrer, 
an  order  allowiDc  or  refusing  to  allow  an 
amendment  or  striking  out  a  pleading,  or  refill 
ing  a  coDtinaance.  an  order  made  upon  an  ex 
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parte  application,  or  in  the  absence  of  a  par^, 
are  deemed  to  be  excepted  to,  does  not  sapply 
the  omission  of  an  actual  exception. 

[Ed.  Note.— For  other  caBea.  see  Appeal  and 
Eh-ror,  Cent  Oig.  H  ISSO-VSMi  Dec.  Dig.  I 
862.*] 

Appeal  from  District  Otmxt,  Weber  Ooniip 
(7;  J.  A.  Howell,  Jndge. 

Action  by  Anna  fitewart  against  the  Ore- 
gon Short  Line  Railroad  Company.  From  a 
.ludgment  for  defendant,  plaintiff  aweals. 
Affirmed. 

'  J.  D.  Skeen  and  W.  B.  Skeen,  for  appel- 
lant P.  L.  WUliantB,  Geo.  H.  Smith,  and 
Frank.  K,  Nebeker,  for  reepondrat 

STRAUP,  J.  This  was  an  action  brought 
by  appellant  to  recover  damages  for  alleged 
personal  injuries.  Upon  the  evidence  ad- 
duced by  both  parties  the  court,  on  respond- 
ent's motion,  directed  a  verdict  in  its  favor. 
No  exception  was  taken  or  reserved  to  the 
ruling.  The  appellant  se^s  to  have  it  re- 
viewed on  the  theory  that  under  the  statute 
such  a  ruling  is  deemed  excepted  to. 

The  statute  (section  3283,  G.  L.  1907)  pro- 
vides that  "the  verdict  of  the  jury;  the  final 
decision  In  an  action  or  proceeding;  an  In- 
terlocutory order  or  decision  finally  deter- 
mining the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an 
appeal  may  be  taken;  an  order  snstalnlng  or 
overruling  a  demurrer,  allowing  or  refusing 
to  allow  an  amendmrat  to  a  pleading,  strik- 
ing out  a  pleading  or  a  portion  thereof,  re- 
fusing a  continuance;  an  order  made  upon 
ex  parte  application;  and  an  order  or  deci- 
sion made  in  the  absence  of  a  party — are 
deemed  to  have  been  excepted  to."  This 
statute  is  identical  with  section  647  of  the 
California  Code  of  ClvU  Procedure.  Under 
that  statute  the  Supreme  Court  of  California 
held  that  it  la  thoroughly  settled  in  that 
state  that  a  motion  for  nonsuit  will  not  be  re* 
viewed,  where  no  exception  was  taken  or  re- 
served to  the  ruling.  Malone  v.  Beardsley, 
92  Cal.  150,  28  Pac.  218;  Craig  v.  Hesperla 
Land  &  Water  Co.,  107  Cal.  675,  40  Pac.  1057; 
Hanna  v.  De  Garmo,  140  Cal.  172,  73  Pac 
830.  We  do  not  see  why  a  different  rule 
should  be  adopted  with  respect  to  a  motion 
to  direct  a  verdict  While  the  granting  of 
the  one  is  a  bar  to  another  action,  and  the 
granting  of  another  is  not,  still  the  effect  of 
both,  when  granted,  is  to  take  the  case  from 
the  Jury,  and  to  eod  the  trial  and  terminate 
the  action. 

The  roling  not  b^g  reviewable,  because 
no  exception  was  taken  thereto,  and  no  other 
question  being  presented,  it  follows  that  the 
jndgmrat  of  tlie  court  below  most  be,  and  It 
nccordlngly  !>«  affirmed,  with  costs. 

FRICK,  a  J.,  and  Mccarty,  J.,  concur. 


STlliL  et  aL  T.  PALOTTSB  IBBIGATTON  ft 
POWER  CO.  et  aL 

(Supreme  Conrt  of  Washington.    Aug.  19. 1911.) 

1.  Waters  ano  Watbb  Coubses  (|  61*>— Nat- 

UBAI.  WaTDI  OovBSU— OnaTBUCTlONa  AHD 

Dktentions— Right  to  Natural  Flow. 
An  Irrigation  company  cannot  obstract  the 
natural  Sow  and  overflow  of  the  outiet  of  a 
lake,  to  the  injury  of  a  lower  riparian  owner, 
riparian  owners  having  the  right  to  the  natonl 
flow  of  waters  In  their  natural  and  accostomed 
channels  without  dlmiaution  or  alteration. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  fS  42,  43 ;  Dec  Dig. 

i  51.*] 

2.  Watvbs  aro  Water  CouBssa  (f  KS^— Nat- 
ural Water  CotnsEs— OBSTBDCTxom  and 
Detention— Overflows. 

An  upper  ripcurian  owner  cannot  obstruct  B 
stream  so  that  the  lower  riparian  owners  will 
have  DO  benefit  from  the  overflows  which  occar 
regularly  in  certain  seasons. 

[EM.  Note.— Fot  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  44:  Dec  Dig.  S 
52.*1 

8.  Waters  and  Waixr  Gottbsks  (|  17*)— Nai^ 
URAL  Water  Coubbbb  —  Prior  Appbofbia- 

TIOK — Statutes. 

Act  March  3,  1877,  c.  108,  19  Stat  377, 
referring  to  desert  lands,  provides  that  all  aor- 
plus  water  over  and  above  such  actual  appro- 
priation and  use,  together  with  the  water  m  all 
lakes,  rivers,  and  other  sources  of  water  sui^l; 
on  public  lands,  sball  be  free  for  appropriation, 
irrigation,  mining,  and  manufacturing  purposes. 
An  irrigation  company  which  had  built  a  dam 
across  the  ouUet  of  a  lake,  thus  cutting  off  the 
stream  fed  by  the  lake,  claimed  that  a  lower  ri- 
parian owner  could  not  object  to  its  appropria- 
tion of  the  water,  because  the  common-law  doc- 
trine of  riparian  ownership  was  abrogated.  Held, 
that  the  statute  applied  only  to  desert  lands  and 
required  a  bona  fide  appropriation,  and,  as  the 
irrigation  company  had  not  within  five  nars 
after  Its  original  aroropiiatlon  completed  Its 
work,  it  had  not  under  Rem.  ft  Bal.  Code,  S 
6318,  used  sufficient  diligence  to  confirm  it,  and 
hence  the  lower  riparian  owner  might  object; 
it  also  appearing  that  his  lands  had  not  been 
settled  or  acqnlied  as  desert  lands. 

_  Note.— For  other  easesi  see  Watexa  and 
^r  Oonrsea,  Dec.  Dig.  1 17.*1 

4.  Waters  and  Water  Coubbes  (|  17*)— 
Natubal  Wateb  Courses— Obstbuciionb— 

DaUS— DlLiqSNCE. 

Under  Rem.  ft  Bal.  Code,  |  6318,  providing 
that  an  appropristor  of  waters  of  a  stream  most 
diligently  and  continuously  prosecute  the  con- 
struction of  the. works  to  completion,  an  irriga- 
tion company  which  after  five  years  of  construc- 
tion and  delay  failed  to  complete  its  works  had 
not  used  sufficient  diligence  to  confirm  an  appro- 
priation. 

[Ed.  Note.— For  other  cases^  see  WatetB  and 
Water  Courses.  Dec.  Dig.  I  17.*]  . 

ff.  Waters  ANn  Wateb  Courses  (S  32*>— 
Natoral  Wateb  Coubsbs— Obbtbuctions— 
Daus— DnjoxNCE. 

Where  an  irrigation  company  began  work 
irrigating  40  acres  of  land  at  a  time  and  then  20 
acres,  and  then  abandoned  the  irrigation  <A  the 
land  altogether,  there  was  no  such  eontinnoDS 
use  of  the  water  taken  for  irrigation  parposes  as 
to  confirm  the  original  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  82.*] 


•For  othtr  cbsmi  ses  saaw  topic  sad  ssetlon  NUMBBB  la  Beo.  Dig.  ft  Am.  Dig.  Kay  Ho.  BsriM  ft  Rsp'r  Xatass 
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Department  2L  AK>eal  from  Saperlor 
Court,  Whitman  County;  Hj  W.  Canfleld, 
Jods& 

Action  by  Milan  Still  and  otbeni  against 
tbe  Palome  Irrlsatlon  ft  Power  Oompany 
and  otheia.  From  a  Judgmait  for  plalntlffa, 
defendants  ainieaL  Affirmed. 

Cannon,  Ferris,  Swan  ft  Lally,  for  appd- 
luits.  Milan  Still,  for  respondents. 

liORRIS,  J.  It  was  wraght  in  this  suit  to 
mjoin  defendants  from  coustructlng  and 
maintaining  a  dam  across  the  month  of  BoA 
Lake  for  the  purpose  of  atUlzing  the  lake 
IS  a  ^rage  reservoir.  The  court  below  so 
decreed  as  to  the  defendant  Irrigation  ft 
Power  Company,  from  whldi  this  appeal 
is  talcen. 

Bock  Lake  is  a  navigable  body  of  water, 
about  nine  miles  long  and  from  one-half  a 
mile  to  three  miles  wide.  Its  outlet  is  Bock 
cre^,  which  flows  westerly  to  a  Junction 
with  Palouse  river.  Re^cmdente  are  the 
ownera  of  lands  about  10  miles  west  of  Bock 
Lake,  through  and  across  whidi  Bock  creek 
flows.  The  appelant  company  is  the  owner 
of  lands  bordering  the  mouth  of  the  lake,  also 
lands  riparian  to  the  Palouse  river  below  its 
Junction  with  Bock  creek,  and  other  lands 
•tlU  further  down  In  tlie  Wasbtucna  coulee. 
Respondrats'  lands  are  In  four  tracts,  and 
were  acquired  at  different  times— two  tracts 
by  federal  patent  In  1801  and  WOZ,  and  two 
by  purchase  from  federal  grantees  In  1897 
and  1901.  Bode  creek  is  a  small  stream,  but 
In  the  late  winter  and  early  spring  the  rains 
and  melting  snow  cause  the  waters  of  the 
lake  to  rise,  increasing  the  flow  of  the  creek 
ontU  It  flows  through  natural  channels  ov^ 
respondents*  lands,  covering  In  flood  season 
about  100  acres,  whjcli,  reason  of  Its  de- 
porits  and  watering  of  the  land  at  a  time 
when  the  crops  are  dormant,  is  of  great  ben- 
efit to  respondents.  For  tiie  purpose  of  uti- 
lizing these  flood  waters  and  controlling  the 
flow  ovCT  their  lands,  re^ndraits  have  con- 
structed small  dikes  and  dams  across -the 
overflow  channels.  They  have  also  a  small 
Irrigating  system  to  reach  lands  not  Covered 
by  the  overflow.  The  appelant  company  In 
1909  and  1810  constructed  a  dam  three  feet 
bi^  across  the  mouth  of  the  lake;  Its  pur- 
pose being  to  use  the  lake  as  a  reservoir  for 
the  impounding  of  Its  waters.  The  dam  is 
constructed  with  gates,  and  the  contemplated 
purpose  is  to  leave  the  gates  open  until  the 
flood  waters  of  the  early  spring  rise  above 
the  dam.  when  the  gates  will  be  closed,  and 
a  body  of  wator,  8  feet  deep  over  the  entire 
srea  of  Bock  Lake,  about  6,000-acre  feet  of 
water,  Impounded  for  use  In  the  summer 
months.  Id  the  Irrigation  of  appellant's  lands 
upon  the  Palonse  river  and  In  the  Wasbtuc- 
na coQlee.  The  court  below  found  that  the 
erection  and  maintenance  of  this  dam  as  con- 
tonplated  by  appellant  would  I>e  an  unrea- 
sonable detention  and  obstruction  of  the 
wonted  flow  of  Bo^  creek  ovw  and  tlirongh 


respondentia  lands,  and  altered  a  decree  ae> 

cordlngly. 

[11  Th«e  can  be  no  doubt  but  that  the 
sdione  of  appellant,  if  permitted  to  Impound 
the  waters  of  the  lake  in  the  spring  months, 
would  cause  a  serious  interfer«ice  with  re< 
wondents'  use  of  the  waters  of  Rock  creek, 
dlmtaiishlng  and  curtailing  its  natural  flow, 
wtudly  prevoiUng  the  annual  spring  over- 
flow up<m  respondents'  lands,  wbich  is  their 
greatest  asset  and  factor  of  value,  except  as 
appellant  might  at  its  option  release  the  wa- 
ters of  the  lake  through  the  gates  of  Its  dam. 
Such  an  alteration  in  the  nature  flow  of  a 
stream  is  not  permissible.  A  riparian  owner, 
such  as  rrapondents  are  here  shown  to  be, 
has  a  right  to  the  natural  flow  of  waters  in 
their  natural  and  accustmued  channels  with* 
out  diminution  or  altoaticmt  subject  only  to 
the  same  right  and  use  in  eVerj  other  ripa- 
rian  owner,  a  right  that  is  as  much  included 
in  the  ownNship  of  the  land  as  the  soil  It- 
self, and  can  no  more  be  Interfered  with  by 
the  acts  of  others.  And,  while  the  applies- 
tlon  of  this  doctrine  has  in  some  of  the  West- 
ern states  sometimes  been  denied  on  the  the- 
ory that  the  rules  of  the  cmnmon  lavr  re- 
jecting riparian  owners  were  Inapplicable 
to  conditions  and  necessities  of  the  j>eople  in 
the  particular  localities  where  the  cause  of 
action  arose,  It  has  since  Its  first  announce- 
ment here  Invariably  been  upheld  in  this 
state,  except  where  it  has  been  subjected  to 
a  priority  of  appropriation.  Crook  v.  Hew- 
itt, 4  Wash.  749,  81  Pac.  28;  Rlgney  v.  Ta- 
coma  Light  &  Power  Co.,  8  Wash.  576,  38 
Pac.  147,  26  li.  B.  A.  42S;  Benton  v.  Jobncox, 
17  Wash.  277,  49  Pac.  495,  39  L.  R.  A.  107, 
61  Am.  St  Rep.  912;  New  Whatcom  v.  Fair- 
haven  land  Co.,  24  Wash.  493,  &1  Pac.  735, 
64  L.  R.  A.  190;  Madson  v.  Spokane  Valley 
Land  Co.,  40  Wash.  414,  82  Pac.  718,  6  L.  B. 
A.  (N.  S.)  257;  McEvoy  v.  Taylor,  56  Wash. 
857,  105  Pac.  861,  26  L  B.  A  (N.  S.)  222. 
The  contouplated  detention  of  the  waters  of 
Rock  creek  through  th^  impounding  in  the 
lake  practically  amounts  to  a  total  detentitm 
at  unknown  times,  when,  with  their  natural 
spring  flow,  they  would  be  serving  their  best 
purpose  to  respondents.  Wator  may  not  thus 
be  gathered  into  reservoirs  for  future  use, 
vrhm  it  may  best  suit  the  convenience  awA 
use  of  one  riparian  owner,  and  thus  deprive 
other  riparian  owners  of  their  use  and  serv- 
ice of  tlie  stream  in  its  natural  condition, 
unless  such  right  is  exercised  under  a  valid 
prior  appropriation.  Monroe  v.  Menzel,  85 
Wash.  487,  77  Pac.  813,  70  U  B.  A.  272,  102 
Am.  St  Bw.  905.  Appellant  purposes  to  re- 
lease these  waters  in  August  or  Sept^ber^ 
when  th^  will  be  used  to  Increase  the  natur- 
al flow  of  the  Palouse  river.  Rode  creek 
throt^  respondmts'  lands  can  only  accom- 
modate about  100  cubic  feet  of  water,  and  to 
permit  these  waters  to  then  be  released  and 
flood  the  creek  above  its  summer  level  would 
mean  an  owflow  of  Its  watov  uikhi  re- 
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spondents*  lands  wbco  Oxey  were  In  crop, 
wltb  Ita  conMauent  damage.  Appellant  In- 
sists that  it  Is  only  using  waste  watei's,  and 
tbat  it  has  the  right  to  use  the  so-called 
flood-  wAten,  cdting  Edgar  t.  StereuBon,  70 
Oal.  286, 11  Pac.  7(4,  Uve  Stock  Go.  v.  Booth, 
102  Gal.  151,  SS  Fac.  431.  and  FlUeld  t. 
Spring  Valley  Waterworks,  130  Gal.  552,  62 
Paa  1054,  California  cases,  holding  that  a 
lower  riparian  owner  who  is  not  Injured  by 
the  diversion  of  flood  wat«  abore  hla  land 
cannot  restrain  such  diversion.  The  reason- 
ing of  those  cases  Is  that  the  lower  owner  Is 
only  entitled  to  the  natural  flow  of  the 
stream;  and,  so  long  as  he  c<mtinues  to  have 
such  natural  flow  undiminished  and  hie  use 
of  the  water  Is  not  int^fered  with,  he  can- 
not complain,  Imving  sufCored  no  damage. 
The  water  diverted  in  those  cases  was  dur- 
ing times  of  extraordinary  flood  or  freshets, 
and  was  water  never  used  by  the  lower 
owner.  Nor  was  his  use  diminished  or  Int^- 
fered  with. 

[2]  Where,  however,  as  in  this  case,  an- 
nual floods  have  caused  streams  to  overflow 
from  time  immemorial,  and  such  overflow 
has  spread  over  lands,  enriching  and  fertiliz- 
ing them  with  Its  deposits,  the  California 
courts  have  Invariably  held  that  such  waters 
were  not  subject  to  Impounding  by  the  up- 
per owner,  and  that  they  were  not  extraordi- 
nary aud  unusual  waters,  within  the  mean- 
ing of  Edgar  V.  Stevenson  and  like  cases. 
In  Mijler  A  Lux  v.  Modera  Canal  &  Irriga- 
tion Co.,  155  Cal.  69,  99  Pac.  602,  22  L.  R.  A. 
(N.  S.)  391,  a  case  very  similar  to  the  one 
before  na.  It  Is  said:  "There  Is  no  good  rea- 
son for  saying  that  the  greatly  Increased 
flow,  following  the  annually  recurring  fall  of 
rain  and  melting  of  snow  in  the  region  about 
the  head  of  the  stream.  Is  any  less  usual  or 
ordinary  than  the  much  diminished  flow 
which  comes  after  the  rains,  and  the  melted 
snows  have  run  off."  Again:  "It  cannot  be 
said  that  a  flow  of  water  occurring  as  these 
waters  are  shown  to  occur  constitutes  an 
extraordinary  and  unusual  flow.  In  t&ct, 
their  occurrence  Is  usual  and  ordinary.  It 
appears  that  they  occur  practically  every 
year  and  are  reasonably  expected  to  do  so, 
and  an  extraordinary  condition  of  the  seasons 
is  presented  when  they  do  not  occur.  They 
are  not  waters  gathered  into  the  stream  as 
the  result  of  occasional  and  unusual  freshets, 
but  are  waters  which  on  account  of  climatic 
couditious  prevailing  in  the  region  where  the 
Fresno  river  has  Its  source  are  usually  ex- 
pected to  occur  and  do  occur."  Could  on 
Waters,  f  211,  is  dted,  where  It  Is  said  that: 
"Ordinary  rainfalls  are  such  as  are  not  un- 
precedented or  extraordinary;  and  hence 
flood  and  freshets  which  habitually  occur 
and  recur  again  though  at  irregular  and  In- 
frequait  Intervals  are  not  extraordinary  and 
unprecedented.  It  has  been  well  said  that 
*freshet8  are  regarded  as  ordinary  which  are 
well  known  to  occur  in  the  stream  occa8l(m- 


ally  throng  a  period  of  yesis,  thong^  at  no 
regular  InterralsL' "  To  the  same  effect  an 
Gallfomla  Pastoral,  etc.,  Co.  r.  Bntoiirise 
Canal  Go.  (a  G.)  127  Fed.  741;  HeUbron  t. 
Canal  Company,  n  Gal.  432,  17  Pac.  585,  7 
Am.  St  188.  In  this  case  the  respond- 
ents do  make  lue  of  these  high  waters,  and 
tlie  greatest  use  and  bmeflt  to'  their  land 
comes  from  such  uae.  Bock  creek  commoices 
to  rise  In  cold  weather,  and  continues  to  rise 
gradually  and  very  slowly,  until  the  spring 
rains  or  a  thaw  increases  its  volume  of  wa- 
ter. It  conunencea  to  overflow  respondwt^ 
lands  in  January  and  continues  until  late  in 
March  or  April,  when  it  gradually  recedes, 
until  about  July  it  has  left  the  lands.  Be> 
spondents  then  commwce  their  Irrigation  of 
the  lands  not  overflowed  and  Irrigate  In  July, 
August,  and  September.  So  that  they  make 
a  constant  use  of  these  waters  from  January 
to  September.  If  the  hl^  waters  of  wlntw 
are  impounded  by  app^lant's  dam,  respond- 
ents will  be  deprived  of  a  very  material  and 
beneficial  use  of  these  waters;  in  fact,  their 
greatest  and  most  beneficial  use.  They  will 
be  withheld  from  them  In  the  early  spring 
wbea  required  for  the  Irrigation  of  their 
crops,  and  released  in  August  and  Septem- 
ber when  any  overflow  would  be  detrimental 
to  their  crops.  This  condition  of  Rock  creek 
Is  not  an  extraordinary  or  unusual  condi- 
tion. It  is  a  natural  condition.  With  the 
exception  of  the  foil  months,  the  creek  Is 
either  rising  or  falling ;  and  we  can  see  no 
reason  why  the  use  of  the  cre^  In  Its  rise 
is  not  as  much  a  use  of  Its  natural  and  ordi- 
nary condition  as  Its  use  when  its  waters 
are  receding.  That  re^ndents  have  this 
right  to  the  overflow  seems  unquestioned,  a 
Tight  that  is  as  clear  as  any  riparian  right 
can  be.  "The  right  to  the  use  of  water  flow- 
ing over  land  Is  Idraitlfled  with  the  land  It- 
self, and  is  a  real  and  corporeal  heredita- 
ment" Carey  v.  Daniels,  5  Mete.  (Mass.)  236. 

[3]  It  Is  next  contended  that  the  doctrine 
of  riparian  rights,  except  as  to  water  for  do- 
mestic purposes,  has  been  entirely  abrogated 
as  to  all  lands  through  which  nonnavlgable 
streams  flow,  the  title  to  which  has  been  ac- 
quired from  the  government  of  the  United 
States  subsequent  to  the  act  of  Congress  a^ 
proved  March  3,  1877  (Act  March  3,  1877,  C. 
108,  19  Stat  377),  providing,  among  other 
tilings:  "And  All  surplus  water  over  and 
above  such  actual  appropriation  and  use,  to- 
gether with  the  water  In  all  lakes,  rivers,  and 
other  sources  of  water  supply,  upon  the  pub- 
lic lands  and  not  navigable  shall  remain  and 
be  held  free  for  the  antroprlation  and  use  of 
the  public  for  Irrigation,  mining,  and  manu- 
facturing purposes  subject  to  existing  right" 
This  ecHLtoition  has  been  suggested  by  two 
Oregon  cases— Williams  v.  Altnow.  61  Or. 
275.  96  Pac.  200.  97  Pac.  68%  and  Hou^  t. 
Porter.  61  Or.  818,  95  Pac.  732,  98  Pac. 
1083. 102  Paa  728.  The  act  Itself  manifestly 
relates  onlj  to  the  reclamation  of  deserl 
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land*  and  oonflnes  tbe  use  of  tin  water  to 
tlie  unonnt  "attnally  ftpftr^irlated  and  nec- 
eesarlly  used  for  the  purpose  of  irrigation 
and  Tedamatkm,"  anch  xlgbt  to  be  detennln- 
ed  tfy  bona  fide  prior  appropriation.  As  to 
luch  lands,  Goncresa  recognized  and  assented 
to  the  appropriation  of  water  in  contramn- 
tlott  of  the  common-law  right  of  the  lower 
riparian  owner  to  Insist  on  the  ocmttaroons 
flow  of  the  stream.  This  court  has  always 
recognised  the  doctrine  of  i«lor  appropria- 
tion of  water  on  paUic  lands  as  anperlor  to 
an  other  claims,  while  it  has  also  recognised 
the  common-law  right  of  the  riparian  owner 
against  all  bnt  bona  fide  prior  appropriatora. 
Benton  r.  Stibncox,  17  Wash.  277.  49  Pac. 
495,  89  li.  R.  A.  107,  ei  Am.  St  Rep.  912; 
Bander  t.  Wllaon,  84  Waah.  6S9,  78  Paa  28tK 
None  of  the  lands  now  owned  by  respondents 
and  riparian  to  Rode  creek  were  settled  up- 
on or  claimed  aa  desert  landa  nnder  tbe  act 
of  1877.  Mor  does  any  right  attach  to  sadi 
lands  bj  ^rtae  ot  bncb  act  Neither  can  we 
find  any  Talld  and  existing  appropriation  of 
this  water  by  appellant  or  any  grantor  prior 
to  the  Testing  of  riparian  rights  In  respond- 
ents In  1897,  althoQ^  seraral  attempts  to 
make  a  Talld  appropriation  had  been  made 
prior  to  that  time,  nnder  whl<A  appellant 
claims.  These  appropriations  extend  as  far 
back  as  1892,  but  It  doea  not  appear  that  tlie 
appropriatora  have  employed  such  diligence 
in  carrying  out  their  Irrigation  projects  as  to 
keep  their  appropriation  alive. 

[4]  Nor  hare  they  diligently  and  continuous- 
ly prosecuted  their  scheme  to  completion,  as 
proTldea  In  section  6318,  Rem.  &  Bal.  Code. 
The  extrat  of  th^r  labors  in  this  regard  is 
found  by  the  court  below  In  his  memorandum 
opinion:  "In  1882  surreys  were  made;  in  1893 
a  dam  was  constructed  and  twelve  miles  of 
ditch  dug ;  in  the  winter  of  1883  part  of  tbe 
dam  was  taken  out;  In  1891  the  company  went 
into  the  hands  of  a  receiver.  The  receiver- 
ship lasted  two  years,  during  which  time  no 
extension  was  made  of  the  work  and  the  only 
work  done  was  some  effort  to  stop  tbe  decay 
of  property.  The  extent  of  this  effort  is  not 
shown.  In  1897  another  dam  was  built  which 
went  out  the  following  winter.  In  1898  they 
irrignted  a  tract  of  40  acres ;  in  1902  they  ir- 
rigated 20  acres.  From  1004  to  1906  no  Irri- 
gation whatever.  In  1897  part  of  the  head- 
works  washed  out,  which  were  not  replaced 
until  1907.  In  1906  defendant  Peters  purchas- 
ed the  project  which  was  then  unused  and  out 
of  repair,  and  six  months  later  transferred  it 
to  defendant  company,  which  began  construc- 
tion, bnllt  a  dam  and  headworks,  and  has 
prosecuted  its  work  with  diligence  and  Is  now 
Irrigating  300  acres.  This  testimony  estab- 
lishes not  an  appropriation  and  contlnuoua 
proeocntion  of  the  work  of  applying  the  wa- 


ter to  a  beneflcial  use,  but  three  several  ap- 
^ropriatifms;  Bint,  In  1888  an  aK)rc^)riatlon 
wlilch  was  forfeited  by  the  failure  of  the 
company  and  abandonment  of  the  work ;  sec- 
ond, an  appropriation  and  slight  efforts  to* 
ward  tbe  use  <^  the  water  In  1897 ;  third,  an 
approifflatlon  and  considerable  diligence  by 
this  defendant  In  1907."  These  facts,  Jus- 
tiLfled  the  record,  amply  sustain  tbe  court's 
holdliv  that  there  was  no  ralid  and  existing 
prior  appropriation  prior  to  tbe  assertion  of 
respondents'  rights  In  1897.  in  that  It  lacks 
tlie  necessary  element  of  an  accompanying 
reasonable  diligence  In  the  prosecution  of  the 
w<^   Offl^  T.  Ish,  21  Wash.  277,  67  Pac. 

[I]  Nor  was  the  appropriation  Gonfirmed 
by  the  "continuous  use  of  the  water  for  ir^ 
rlgatlon  thereafter,  and  tlw  extension  of  the 
area  of  cnltlTatlon  with  reasonable  dlll- 
gmce^**  as  referred  to  In  Longmlre  t.  Smith, 
28  Wash.  4S9,07Pac.246.B8L.B.A.80S. 
"There  must  be  diligence  In  prosecuting  the 
conBtmctlon  work.  This  was  a  requisite 
from  tbe  earliest  days  for  all  appropriatora 
claiming  the  boieflt  of  the  'doctrine  of  rela- 
tion, and  ronalns  to  the  present  day  whe^ 
ever  the  law  of  appropriation  Is  In  force." 
Wlel  on  Water  Rights,  {  124.  it  is  tme^  as 
suggested  by  appellant  ttiat  enterprises  of 
this  character  cannot  b6  completed  all  at 
once,  and  that  some  element  of  time  must 
elapse  between  Its  inception  and  its  comple- 
tion. There  can,  however,  be  such  an  exer- 
cise of  diligent  effort  to  complete  the  scheme 
and  such  a  use  of  water  as  to  definitely  indi- 
cate a  purpose  to  continue  Its  use,  and  to 
persevere  to  tbe  final  accomplishment  of  the 
project,  such  as  Is  not  shown  by  this  record 
to  have  occurred  between  tbe  appropriations 
of  1892  and  1893,  and  the  condition  of  tbe 
project  when  this  suit  was  Instituted.  The 
original  appropriation  in  1882  was  to  take 
10,000  cubic  feet  of  water  per  second.  The 
next  was  for  5,000  cubic  feet  per  second. 
And  the  extent  of  tbe  use  was  the  Irrigation 
of  40  acres  in  1898.  In  1902  the  use  had 
dropped  to  20  acres,  and  from  1904  to  1906 
no  Irrigation  at  all.  Nor  was  there  any  at- 
tempt to  repair  the  headgate,  washed  out  in 
1897,  until  1907.  We  can  find  no  diligence 
with  such  a  record,  and  nothing  that  indi- 
cates anything  other  than  an  abandonment 
If  not  an  abandonment  it  was  certainly  not 
such  a  continuous  use  as  to  amount  to  a  bona 
fide  appropriation  against  the  rights  of  oth- 
ers, diligently  and  continuously  used  and  as- 
serted. 

Concurring  with  the  court  below  in  Its  find- 
ing and  conclusions,  tbe  Judgment  is  affirmed. 

GROW,  BliLIS,  and  F17LLERT0N,  JJ., 
concur. 
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INTHRSTATB  SNGINBCRINO  OD.  r. 
ARCHEIR  et 
(Supreme  Court  of  WashiDgton.   Aug.  23, 1011.) 

1.  Sales  (|  418*)— Bbbaoh  or  Oohtkaot— De- 
lay IN  DauvKBT— Damages. 

Where  the  seller  agreed  to  ship  steel  sold 
for  a  bridge  within  a  reasonable  time,  not  to  ex- 
ceed 30  days,  and  knew  the  purchasers  were  con* 
structing  such  bridge,  that  the  steel  would  be 
required  within  6  weeks,  and  that  unless  it 
was  delivered  in  time  work  would  have  to  be 
Buspeaded,  and  that  falsework  necessarily  placed 
in  the  bed  of  the  river  would  be  carried  away 
by  high  water  at  the  flood  stage  of  the  river, 
the  seller  was  liable  for  damages  arising  from 
its  failure  to  deliver  the  steel  on  time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §fi  1197,  1198;  Dec.  Dig.  fl  418.*] 

2.  EVIDEKCE  (j  417*) — PAHOL  EVIDENCE  AF- 
FECTING WKmNGB—MATTEBB  NOT  INCLUD- 
ED IN  Weitinq — Sales. 

The  agents  of  a  nonresident  steel  company 
trrote  to  defendants,  telling  them  that  they  were 
entering  their  order  subject  to  the  approval  of 
the  steel  company.  *  The  letter  mentioned  the 
price  and  the  freight  and  terms  of  payment, 
giving  specifications  of  the  steel,  but  did  not 
give  the  time  of  shipment  or  the  amount  of  the 
steel.  Held  that,  while  the  terms  of  a  written 
contract  cannot  be  varied  by  parol,  yet,  as  the 
letter  left  out  essential  elements  of  the  contract, 
such  elements  might  be  supplied  by  parol  evi- 
dence. 

[EW.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  1874^1899:  Dec.  Dig.  |  417.*] 

3.  Evidence  (5  368*)— Production  of  Docu- 
MEMT3  —  Compelling  Peoduction  by  Ad- 
verse PaETT— SUBPCENA  DUCE3  TECUM. 

Where  a  subpoena  duces  tecum  served  up- 
on the  plaintiff  and  its  attorneys  rpquiring  them 
to  produce  all  letters  and  documents  passing 
between  plaintiff  and  an  agent  relating  to  a 
certain  transaction  was  understood  and  the 
documents  were  brought  into  court,  it  was  snflB- 
ciently  particular  to  warrant  court  in  compel- 
ling plaintiff  and  its  attorneys  to  produce  such 
papers. 

[Ed.  Note. — For  other  eases,  see  Evidence, 
Cent  Dig.  I  1546;  Dec.  Dig.  8  368.*] 

4.  Appeal  and  Ebbob  (§  882*)— Review— Es- 
topped TO  Allege  Bebob — Invited  Ebrob. 

Where  a  party's  counsel  in  the  presence 
of  the  jury  refused  to  surrender  documents  call- 
ed for  by  subpcena  duces  tecum,  and  did  not  re- 
quest the  court  to  withdraw  the  jury  while  the 
matter  was  being  discussed,  complaint  cannot  be 
made  that  the  court  under  threat  to  punish  for 
contempt  required  the  counsel  to  deliver  the  pa- 
pers ;  the  error,  if  any,  being  invited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Dee.  Dig.  f  882.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County ;  Henry  L.  Kennan,  Judge. 

Action  by  the  Interstate  Engineering  Com- 
pany against  Jobn  P.  Archer  and  C.  A.  Con- 
ant,  as  copartners  doing  business  as  John  F. 
Archer  &  Co.  From  a  judgment  for  defend- 
ants, plaintiff  appealB.  Affirmed. 

Poindexter  &  Moore  and  Richard  Q.  Hutch- 
inson, for  appellant  Danson  &  Williams,  for 
respondents. 

MOUNT,  J.  The  plaintiff  brought  this 
HCtlon  to  recover  an  alleged  balance  of  $1,- 
048.18  on  account  of  structural  iron  and  steel 


furnished  to  defendants  upon  their  order. 
The  complaint  allied:  That  on  December 
7,  1908,  defendants  entered  into  a  written 
agreement  for  the  purchase  of  iron  and  steel, 
aa  follows:  "Spokane,  Wash.,  December  7, 
1908.  John  F.  Archer  A  Co.,  City— GenUe- 
men:  We  are  entering  your  order  today,  sub- 
ject to  the  approval  of  the  Interstate  En- 
gineering Co.  of  Cleveland,  Ohio,  for  the 
steel  material  for  the  highway  bridge  at 
Eamlah,  Idaho.  This  material  to  be  furnish- 
ed yoQ  at  a  price  of  $4.33  per  hundred  f.  o.  b. 
Kamlah,  Idaho,  same  to  be  fabricated  and 
ready  for  erection,  according  to  B/P's  and 
according  to  spedflcatlons  of  the  American 
Bridge  Co.  for  light  *C  type  of  highway 
bridge.  The  price  quoted  Is  determined  as 
follows:  $3.00  per  hundred  for  the  fabricat- 
ed steel  material  f.  o.  b.  Bedford,  Ohio,  and 
$1.33  per  hundred  freight  from  Bedford  to 
Kamlah,  Idaho.  There  shall  be  furnished 
with  this  fabricated  material  enough  take-up 
bolts  and  rivets  for  erection  in  the  field. 
There  shall  not  be  a  variation  in  weights 
between  the  shop  weights  of  the  Interstate 
Engineering  Co.  and  the  weights  of  the  Ball- 
road  Company  of  over  2%.  Any  variation 
In  freight  rate  at  the  time  of  shipment  shall 
be  assumed  by  consignee.  All  material  to 
be  shipped  in  full  carloads  so  that  same  will 
be  figured  at  carload  rates.  Terms  of  pay- 
ment to  be  as  follows:  draft  for  80%  of  the 
contract  price  to  be  made  on  John  F.  Archer 
A  Co.  through  the  Spokane  and  Eastern 
Trust  Co.  of  Spokane,  attached  to  bill-lading; 
balance  to  be  Id  two  equal  payments  of  30 
and  60  days  each.  We  are  sending  you,  un- 
der separate  cover,  corrected  copy  of  B/P 
which  you  will  use  in  connection  with  the 
specifications  of  the  American  Bridge  Co. 
for  this  work.  Yours  very  truly,  Wright  & 
Bell,  By  A.  L.  Wright  Accepted  Dec.  7-08. 
John  F.  Archer  &  Co."  That  in  accordance 
with  this  contract  plalntift  delivered  to  de- 
fendants 174,698  pounds  of  ste^  and  iron, 
which  defendants  accepted  and  received. 
That  the  total  price  was  $5^40.94,  of  which 
defendants  paid  $4,192.76,  leaving  a  balance 
due  of  $1,048.18.  The  answer  of  the  defend- 
ants admitted  that  they  entered  into  a  con- 
tract with  the  plaintiff  prior  to  the  date  of 
the  letter  above  set  out,  and  that  the  letter 
was  delivered  to  them  on  the  date  It  bears. 
That  plaintiff  furnished  140,000  pounds  of 
steel  and  Iron  for  the  construction  of  the 
bridge  referred  to,  and  that  defendants  paid 
plaintiff  $4,192.76,  but  denied  all  the  other 
allegations  of  the  complaint 

[1]  And  as  an  affirmative  answer  and 
counterclaim  defendants  alleged  that  on  Octo- 
ber 7,  1908,  they  had  a  contract  to  construct 
a  bridge  across  the  Clearwater  river  at 
Kamiah,  Idaho,  and  plaintiff,  knowing  that 
fact  solicited  an  order  from  defendants  for 
the  iron  and  steel  necessary  to  construct  the 
said  bridge;  that  defendants  and  plaintiff  on 
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NorembK  1, 1908,  entered  Into  each  contract, 
whereby  plaintiff  agreed  for  the  price  of 
three  centa  per  pound  to  fumlBh  all  the  Iron 
and  steel  bolts  and  rivets  for  said  bridge, 
all  of  such  material  to  be  shipped  by  plain- 
tur  to  defendants  at  Kamlafa,  Idaho,  and  the 
plaintiff  agreed  to  ship  said  material  with- 
in a  reasonable  time,  and  not  to  exceed  thir- 
ty days  after  the  date  of  the  contract;  that 
plaintiff  knew  that  defendants  were  engaged 
in  constructing  said  bridge  and  that  the 
iron  and  steel  would  be  required  within  six 
weeks  from  the  date  of  the  contract;  and 
that,  unless  the-materlal  was  delivered  with- 
in said  time,  defendants  would  have  to  sus- 
pend work  on  such  bridge;  that  plaintiff  also 
knew  that  certain  falsework  was  necessary  in 
the  bed  of  the  river  preparatory  to  receiving 
the  steel,  and  that  the  river  reached  flood 
stages  in  the  months  of  February,  March, 
April,  and  May  of  each  year,  and  that,  un- 
less such  Iron  and  steel  reached  it  in  time 
to  l>e  put  in  place  before  hlghwater,  such 
falsework  would  be  carried  away,  and  de- 
fendants would  suffer  great  loss  thereby ; 
that  a  reasonaUe  time  for  shipping  said  steel 
did  not  exceed  three  weeks  from  the  date  of 
the  agreement,  and  that  If  plaintiff  had 
shipped  said  material  within  a  reasonable 
dme,  or  within  80  days  as  it  agreed,  the 
bridge  would  have  been  completed  before 
high  water ;  that  In  making  the  contract  de- 
fendants relied  wholly  upon  the  promise  of 
the  plaintiff  to  ship  said  materials  within  a 
reasonable  time,  and  not  to  exceed  SO  days; 
that  plaintiff  delayed  and  refused  to  ship 
such  materials  within  a  reasonable  time  or 
within  30  days,  and  defendants  repeatedly 
ui^ed  plaintiff  to  carry  out  its  contract,  and 
plaintiff  promised  to  do  so,  but,  notwith- 
standing such  promises,  failed  to  ship  any 
of  sacb  material  until  June  29,  1900,  when 
a  portitHL  thereof  was  shipped,  and  the  re- 
mainder was  abiK>ed  several  weeks  later; 
that  by  reason  of  such  delay  the  falsework 
placed  in  the  river  by  defendants  was  washed 
away  by  the  flood  waters  and  lost,  to  de- 
fendants* damage  in  the  sum  of  $4,184.45; 
tliat  tbe  flood  water  which  caused  the  dam- 
age did  not  occur  until  after  the  defradants 
could  have  completed  said  bridge.  If  plaintiff 
had  complied  with  its  agreement  and  fur- 
nished said  materials  within  a  reasonable 
11m&  The  plaintiff  demurred  to  the  afllrma- 
tlTe  matter  and  crMS-complaint,  which  de- 
rnniTOT  was  overruled.  Plaintiff  then  flled  a 
reply,  denying  the  new  matter  set  up.  Upon 
these  Sssnes  the  cause  was  tried  by  the  court 
and  a  jury.  A  Tetdlct  was  returned  in  favor 
of  tbe  defendants  (or  $1,600.  After  a  motion 
for  a  new  trial  was  denied,  a  Judgment  was 
entered  upon  the  vndlct.  nalntlff  has  ai>> 
pealed. 

It  is  argued  that  the  court  erred  in  not 
sustaining  tbe  demurrer  to  the  affirmative 
defense,  for  the  reason  that  the  damages 
therein  alleged  were  not  such  as  the  parties 
might  reasonably  have  had  In  oontenjplation 


at  the  time  the  contract  was  mad&  We  are 
of  the  opinion  that  the  allegation  of  the  an- 
swer brings  the  case  within  that  rule.  It  is 
alleged  that  the  plaintiff  knew  that  the  ma- 
terials were  to  be  used  In  this  particular 
bridge;  that  certain  falsework  was  neces- 
sary preparatory  to  receiving  the  iron  and 
steel;  that  the  river  reached  flood  stages  at 
a  certain  time;  and  that,  unless  the  materi- 
als agreed  to  be  furnished  were  put  In  place 
before  that  time,  the  falsework  would  be  car- 
ried away.  In  view  of  these  facts  and  with 
notice  of  them,  it  is  alleged  that  the  plain- 
tiff agreed  to  deliver  the  materials  within 
30  days.  They  were  not  so  delivered  within 
that  time,  and  afterwards  promises  were  re- 
peatedly made  to  ship  them.  It  Is  apparent 
that  the  contract  was  made  and  tbe  time 
fixed  for  delivery  In  order  to  avoid  such 
damages,  and  that  such  damages  were,  we 
think,  in  the  contemplation  of  tbe  parties. 
In  the  trial  of  the  case  the  evidence  was 
ample  to  show  that,  before  making  the  con- 
tract, the  defendants  discussed  the  whole  sit- 
uatiou  with  the  agents  of  the  plaintiff,  and 
that  the  parties  understood  that  It  was  nec- 
essary to  have  the  iron  and  steel  within  a 
given  time  or  loss  would  occur.  In  view  of 
this  factt  it  was  stated  that  the  materials 
would  be  shipped  at  once  and  delivered  with- 
in a  reasonable  time,  and  not  to  exceed  30 
days.  The  court  did  not  err,  therefore,  in 
overruling  the  demurrer,  or  in  receiving  evi- 
dence of  damages  occasioned  by  floods  oc- 
curring after  tbe  expiration  of  thirty  days. 

[2]  Appellant  also  argues  that  the  court 
erred  In  admitting  oral  evidence  as  to  the 
agreement  entered  Into  between  plaintlGTs 
agent  and  the  defendants.  Evidence  was  ad- 
mitted to  the  effect  that  the  material  was  to 
be  delivered  within  a  reasonable  time,  which 
should  not  exceed  thirty  days.  It  Is  argued 
by  the  appellant  that  the  writing  atwve  set 
out  Is  the  flnal  word  as  to  tbe  terms  of  the 
agreement,  and  the  testimony  fixing  the  time 
of  delivery  of  the  material  is  not  admissible 
because  it  varies  the  terms  of  the  written 
agreement.  It  is  elementary  tbat  the  terms 
of  a  written  contract  may  not  be  varied  or 
contradicted  by  parol.  It  Is  conceded  in  this 
case  that  this  letter  was  written  by  Wright 
&  Bell,  local  agents  In  Spolune  for  the  plain- 
tiff, and  that  the  letter  was  indorsed  ac^ 
cepted  by  the  defendants  after  tbe  time  when 
the  agreement  was  made  authorizing  plaintiff 
to  furnish  the  materials.  Defendants  also 
concede  that  the  letter  correctly  states  the 
terms  of  the  agreement  upon  the  matters  re- 
ferred to  therein.  But  defendants  insist  that 
the  original  agreement  was  oral,  and  that 
the  terms  thereof  may  be  proven  by  parol. 
The  letter  upon  its  face  does  not  purport  to 
state  the  whole  agreement  It  is  In  the  form 
of  a  letter  from  the  plalntiflr's  agent  at  Spo- 
kane, and  is  addressed  to  the  defendants  at 
the  same  place.  It  states:  "We  are  entering 
your  order  to-day  subject  to  the  approval  of 
tbe  Interstate  SngineorlDg  Company  of  Gleve- 
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land,  Ohio,  for  the  sale  of  material  for  the 
highway  bridge  at  Kamiah,  Idaho."  It  then 
states  tbe  price,  kind  of  material,  mamier  of 
shipment,  and  terms  of  payment,  but  it  does 
not  state  the  quantity  of  material,  or  when 
it  Is  to  be  shipped  or  delivered.  These  terms 
it  would  seem  would  be  necessary  to  a  com- 
pleted contract  It  U  plain  that  an  order 
had  been-  previously  given  to  these  agents 
for  the  material.  This  order  is  as  much  a 
part  of  the  contract  as  the  letter  quoted. 
When  the  defendants  received  the  letter  and 
Indorsed  their  acceptance  thereon,  they  there- 
by agreed  to  the  terms  of  the  contract  as 
expressed  in  the  letter,  and  were  bound 
thereby.  They  could  not  thereafter  be  heard 
to  orally  dispute  or  vary  any  of  the  terms 
therein  stated.  But  It  does  not  appear  upon 
the  face  of  the  letter  that  it  purports  to 
contain  the  whole  contract.  Where  it  ap- 
pears that  only  a  part  of  a  contract  Is  in 
writing,  the  part  not  In  writing  may  be 
proved  by  parol  In  so  far  as  it  Is  not  Incon- 
sistent with  the  written  portion.  17  Cyc 
746,  747;  Wlgmore  on  Evidence,  |  2430.  It 
was  proper,  therefore,  for  the  court  to  receive 
oral  evidence  as  to  the  time  when  the  ma- 
terials were  agreed  to  be  delivered.  It  fol- 
lows that  the  defendants  might  show  the 
damages  whicb  naturally  followed  from  such 
delay,  when  It  was  proven  that  plaintiff 
agreed  to  fomlsh  the  materials  within  the 
^edfled  time,  with  notice  and  knowledge  of 
the  conditions  and  the  purposes  for  which 
the  materials  were  ordered. 

[3]  Appellant  argues  that  the  court  erred 
in  requiring  It  to  produce  certain  letters  and 
tel^ams  at  the  trial.  It  appears  that  prior 
to  the  trial  defoidants  caused  a  subpoena 
duces  tecum  to  be  served  upon  the  plalntifC 
and  its  attorneys,  which  subpoena  required 
the  [Aaintlff  and  its  attorneys  to  prodace  on 
the  trial  "all  letters  and  telegrams  and 
eoiHes  of  letters  and  t^efframs  passbig  be- 
tween Wright  ft  or  either  member  of 
said  firm  and  tlie  Intmtate  Engineering 
Company,  or  either  member  of  said  firm,  and 
the  Interstate  Bnglneerlng  Ckimpany  or  any 
of  its  officeni,  concerning  the  furnishing 
of  steel  to  the  d^endants."  Certain  let- 
ters and  telegrams  relating  to  the  contract 
were  tamed  over  by  plaintiff  to  Its  attor- 
neys, and  by  them  brought  Into  court  But 
connsel  for  plaintiff  refused  to  deliver  these 
letto^  and  telegrams,  ^le  court  thereupon 
required  counsel  under  threat  of  punishment 
for  contempt  to  delivM  the  letters  and  tele- 
grams, and  th^  were  put  in  evidence.  Ap- 
pellant  argues  that  the  subpoena  was  too 
general  in  ite  terms  to  require  tbe  production 
of  any  particular  letter  or  tdegrun;  that 
the  letters  were  in  possession  of  counsel  hav- 
ing been  delivered  by  tbe  plaintiff,  and  were 
therefore  prlvU^ed;  also,  tliat  the  contro- 
versy, occurring  in  the  presence  of  the  Jury, 
was  prejudicial  to  the  plaintiff.    There  is 


no  merit  In  these  contentions.  The  subpoena 
was  particular  enough  so  that  it  was  readily 
understood  what  documents  were  wanted, 
and  these  documents  wwe  actually  brought 
Into  court  Being  there  and  material  to  the 
case,  the  court  certainly  had  power  to  re- 
quire them  to  be  produced,  and,  If  necessary, 
punish  counsel  for  refusal  to  obey  such  or- 
der. Tbls  position  seems  too  plain  to  Justify 
further  discussion. 

[4]  If  the  position  of  counsel  in  refusing  to 
surrender  the  documente  was  prejudicial  be- 
fore the  Jury,  he  may  not  now  complain, 
because  he  Invited  the  threat  of  the  court 
In  the  presence  and  hearing  of  the  Jury.  He 
did  not  ask  the  court  to  withdraw  the  Jury 
while  the  matter  was  being  discussed,  when 
he  must  have  known  that  some  controversy 
would  arise  upon  his  r^usal  to  surreDder 
the  papers.  There  was  no  error  In  tbe 
court's  rulings  upon  this  question. 

The  appellant  insists  lastly  that  the  sted 
was  furnished  within  the  time  agreed  upon. 
This  was  a  question  for  the  Jury,  and  evt* 
dentiy  was  decided  adversely  to  plaintiff. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  therefore  affirmed. 

DUNBAR.  C.  J.,  and  FULLBBTON  and 
GOSB^  JJ^  ctmcor. 


TRUMBULL  v.  BRUCE  et  aL 
SAMS  V.  LAWIUDNGID  et  al. 
(SapRme  Court  of  Washington.  Aug.  23, 1911.) 

1.  Tenancy  ir  Gohuon  (|  20*)— AcQUisinoii 
OF  AdVGBSB  TITLB— PUSCHABB  or  TAX  Ceb- 

TIFICATE. 

Where  one  tenant  In  common  paid  a  jade- 
meDt  for  taxes,  and  took  an  assignment  thereof, 
such  payment  operated  as  a  redemption  for  the 
benefit  of  tbe  other  teDSnts  In  common,  and 
gives  tiie  redeemiar  tenant  nothing  bat  a  ties 
<m  tlie  intoieats  of  nis  ootoianti  Cw  reliabviM- 
meat 

[Bd.  Notb— For  other  eases,  see  Tenaiu?  Is 
Common,  Cent  Dig.  H  60.  61 ;  Dec  IMg.  i  20.*] 

2.  Taxation  (8  7(^)— BJinEiiFTioN  nou  Tix 
Sale— Judgment. 

Where  a  certificate  ot  delinquency  at  taxes 
was  foreclosed  and  reduced  to  Jodgmeot  tba 
Judgment  supplanted  the  certificate,  and  It  was 
of  no  more  effect;  and  hence  was  not  the  snb- 
ject  of  redemption. 

[Ed.  Note.~For  other  cases,  see  Taxation, 
Dec.  Dig.  S  708.  •] 

3.  Taxation  (f  713*)— BjtnncFnON  tw>h  Tax 

Sale— Statutbs. 

Rem.  ft  BaL  Code,  |  9265,  provides  that  the 
receipt  of  redemption  DKXiey  upon  land  npon 
which  a  certificate  of  tax  delinquency  is  ont- 
standing  shall  operate  as  a  release  of  all  cltlm' 
nnder  such  certificate,  and  ihall  be  noted  ta  ■ 
payment  oi  taxes.  Section  9258  provides  tliat 
anv  person  owning  an  interest  In  lands  onoa 
which  a  judnnoit  of  foreclosure  erf  a  tax  ddin- 
quency  certificate  is  prayed  may  paj  anch  tszeii 
and  such  payment  stiall  vest  la  him  a  lien  oB 
tbe  property,  while  section  92S9  provides 
any  redemption  shatl  inure  to  the  person  havuil 
ieul  or  equitable  title  to  the  property  redeem 
ed.    Beld  that  liaving  paid  a  Juagmeat  ^eco^ 


•For  other  eases  set  same  toplo  and  seetlon  NVHBBS  la  Dse.  Dig.  ft  Am,  Dig.  Kay  Ho.  Ssiiss  ft  Ktfft  laiis* 
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Fred  upon  a  ddlnqnency  certificate  Inaed 
against  land  held  by  tenants  Id  common  and 
received  an  awisnment,  a  tenant  paying  would 
only  be  entitled  to  a  certificate  of  redemption 
TKtiny  in  bim  a  lien  upon  the  entire  tract  an- 
til  proportionatelj  reimbaned  by  the  other  ten- 

■DtS. 

[Ed.  Note.— For  other  case*,  see  Taxation, 
Dec.  Dig.  S  713.»] 

i  TAXAtioH  (f  687*)— Tax  Titlb»— OXBTir- 

ICATEB  OP  DEUHqVIITOT.  , 

Where  the  holder  of  a  tax  dellnqueacy  cer> 
tificate  paid  later  acenilns  taxes,  such  taxes 
vere  no  longer  delinquent,  and  could  not  Bubse- 

Saently  be  Incladed  id  another  delinquency  cer- 
ficat& 

lEd.  Note.— For  other  caMi,  aee  Taxadon, 
Dee.  Dig.  1  687.*] 

6^  Taxation  (|  687*)— Tax  Tnm— Dkuit- 

quEscT  Cbbtiticatbs. 

A  tax  delinquency  certificate  including  as 
items  of  costs  in  a  foreclosure  suit  attorney's 
utd  Btenogtaulier'B  tees  and  feea  for  serving  pro- 
fleas  is  invalid;  Bach  itema  not  beinc  allowable 
u  costs. 

r^d.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  f  687.«] 

6.  Taxation  (g  687*)— Tax  Titlbb— Itolf- 

qUEHCT  CXRTinOATKS. 

Under  the  direct  provisions  of  Rem.  &  BaL 
Code,  i  9282,  the  failure  of  a  holder  of  a  certif- 
icate of  tax  delinquency  to  pay  all  taxes  due 
and  unpaid  on  the  property  before  applying  for 
foredosure  avoids  his  rigbL 

{Ed.  Note.— For  other  caseei  see  Taxation. 
Dec  Dig.  i  687.*] 

7.  Tbharct  ih  OoiHOH  d  2l>*>-T&0QniaiTX0ir 

OF  ADVXB8B  TULS— PUBOHASE  OT  TaX  GeB^ 
IIFICATK. 

The  pnnAase  by  the  wife  of  a  tenant  In 
eommoa  of  a  tax  certificate  against  the  entire 
land  inures  as  a  redemption  to  the  benefit  of 
bU  the  other  tenants,  as  the  wife  in  respect  to 
her  community  interest  is  a  cotenant. 

[Ed.  Note^For  other  cases,  see  Tenancy  In 
CcMnmon,  Daa  Dig.  I  20.*] 

8.  Taxatiov  n  70^)— GmmrcAn  or  Diuir- 

guKjKT  —  FonouMUu  —  BsTEimoir  or 
ATT  SB. 

Where  a  foreclosure  proceeding  upon  a 
particular  certificate  of  tax  delinquency  Is  dls- 
miBsed,  the  court  Is  witlioat  Jurisdiction  to 
eraQt  general  relief  or  establish  an  equitable 
Uen  for  taxes  paid ;  a  tax  foreclosure  being  a 
special  proceeding  under  a  special  statute. 

[Ed.  Note.— For  other  cases,  see  TaxatJon, 
Dec  Dig.  f  708.*) 

Department  2.  Appeal  from  Superior 
Court,  Clallam  Coun^;  Lester  Still,  Judge. 

Actions  by  T.  F.  Tmmball  against  Lizzie 
M.  Bruce  and  others,  and  by  the  same  plain- 
tiff against  Clay  Lawrence  and  others.  From 
a  Judgment  for  dtfoidants  In  both  actlonB, 
plaintiff  appeals.  Afltoned. 

Tnimbiill  A  Trambnll,  for  ai^lant  Mit- 
chell  &  Lawrence^  for  reepondents. 

UOBBIS,  J.  Appellant  brought  theae  two 
BcUons  to  foredose  certlflcatea  of  dellnqnen- 
cy  for  unpaid  taxes  upon  lands  In  CHallam 
county.  Tbe  attoatlon  in  both  cases  being 
the  same,  tbe  actions  were  consolidated  and 
beard  as  one  In  tbe  court  below,  and  are  so 
treated  here.  RespoDdents  answering  set  up 
a  nnmba  of  affirmative  defenaes,  which  were 


sustained  by  the  court  below,  and  this  sp> 
peal  Is  taken  from  a  Judgmmt  In  th^r  favor. 

The  record  is  wholly  doctunemtary,  and 
shows  that  on  Uay  S2,  1900,  the  property  In 
qnestkm  vested  In  John  Gain  and  his  wife, 
Blamle  L.  Gain.  On  Bfay  28. 1900,  by  goiraal 
warranty  deeds,  tbe  Gains  conv^ed  to  A-  J. 
Gocbran  and  Ole  J.  Bare  an  undivided  ane> 
eighth  of  tiUBB  lands  to  each,  and  on  July  T, 
1902,  another  undivided  one-eighth  of  the 
land  was  ocmv^ed  to  B.  R.  Hendee  and  EL 
D,  Hinds  by  geneial  wamnty  deed.  On 
Mandt  17,  190S,  ttn  county  issued  to  U  A. 
BrowOT  a  cvtiflcate  of  delinquency  of  these 
lands  for  the  unpaM  taxes  for  the  years  1900 
and  i901,  amounting  to  y46.08b  Brewer  paid 
the  subsequent  taxes  tor  1902  and  190^  and 
on  October  16,  1904,  commenced  a  foreclosure 
of  his  certificate.  In  the  meantime,  on  AprU 
80, 1904,  the  Cains  by  geaeactd  warranty  deed 
had  conveyed  an  undivided  three-eighths  of 
the  land  to  the  Angeles  ft  Britidi  ColumtAa 
Land  Company.  On  Febroaiy  7,  190S,  Bkre 
redeemed  his  one-tflghth  of  the  land  from  the 
lien  of  the  certlflcate,  and  on  March  1, 1906» 
the  certlflcate  was  assigned  to  Adam  Weld- 
ings, and  he  was  substituted  as  plaintiff  In 
tbe  foreidosnre  sull^  In  which  Judgment  fOr 
a  feredosnie  as  prayed  lor  was  entned  on 
August  19,  190S,  TbSB  Judgment  was  assign- 
ed to  Mamie  L.  Cain  September  2, 190B.  At 
the  time  of  the  issuance  of  this  certlflcate  ot 
delinquency  It  will  be  noted  that  the  Cains 
were  the  owners  of  an  undivided  flve-elgfaths 
of  tiu  pnvcrty,  tiie  remaining  Interests  bO' 
Ing  in  Cochran,  Hkie,  Hendee,  and  Hinds. 
At  the  time  of  tlie  aaslgntriCTt  of  the  fore- 
closure Judgment  to  Mamie  I*.  Gain,  the 
Gains  were  the  owners  of  two-eighths  of  the 
propwty,  their  ottier  threeeii^ths  having 
passed  to  the  land  company  on  April  80, 
1804.  All  these  Intwests  snbeequfiDtiy  and 
at  different  dates  vested  In  the  respondents 
Lawrence,  the  last  conveyance  being  jointly 
by  the  Ctdns  and  Godiran  of  their  undivided 
three-eighths  interest,  the  respondent  Bruce 
acquiring  her  Interest  from  Lawrence  No- 
vember 14,  1907.  On  April  13.  1909,  appel- 
lant procured  from  the  treasurer  of  Clallam 
cotmty  two  certificates  of  delinquency,  one 
coTwIng  the  land  of  respondent  lAwrence 
and  the  other  the  land  of  respondent  Bmoe. 
These  certificates  purported  to  be  for  the 
redemption  of  an  undivided  seven-eighths  of 
the  property  described  In  the  certlflcate  Is- 
sued to  BrowOT  March  17,  1903,  for  the  years 
1900  and  1901,  the  other  owelghth  having 
been  previously  redeemed  by  E&re,  and  on 
their  face  stated  they  were  Issued  for  the 
years  1900,  1901,  1902,  and  1908.  On  the 
same  day  appelant  paid  the  unpaid  taxes  oi 
these  lands  for  the  years  1904,  1906,  and 
1906.  and  on  April  21.  1908,  he  commenced 
these  suits  to  foreclose,  and  filed  his  appUca- 
tions  for  Judgment  He  failed  and  neglectedt 
however,  to  pay  the  taxes  tor  Oxe  year  1008 
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which  were  dne  and  unpaid  on  April  21, 
1909,  when  he  filed  his  applications  for  Judg- 
ment This  record  Is  silent  as  to  the  taxes 
for  the  year  1907,  and  no  question  la  here 
raised  thereon.  We  assame,  therefore,  they 
have  been  paid  by  respondents  or  their  gran- 
tors prior  to  the  Issuance  of  the  certificates  to 
appellant  Upon  these  facts  the  court  below 
held  appellant  was  not  entitled  to  a  foreclo- 
sure, and  gave  Judgment  to  reepondaits. 

[1]  It  will  not  be  necessary  to  make  any 
special  reference  to  the  errors  assigned,  as 
they  are  based  upon  the  admissibility  of  the 
record  made  by  respondents,  and  ttie  entry 
of  Judgment.  Neither  can  we  find  any  merit 
In  them.  The  certificate  Issued  to  Brower 
covered  the  years  1900  and  1001.  '  Previously 
to  his  foreclosure  of  this  certificate  he  paid 
the  taxes  for  the  years  1002  and  1903,  and 
when  on  September  2,  1905,  Mamie  L.  Gain 
paid  the  Judgment  and  took  an  assignment, 
the  Cains  being  at  that  time  tenants  In  com- 
mon owning  an  undivided  Interest  In  the 
lands,  such  payment  operated  for  the  benefit 
of  the  remaining  tenants  In  common,  and  the 
Cains  could  and  did  obtain  nothing  by  the 
assignment  of  the  Judgment  other  than  a  lien 
against  the  remaining  Interest  for  a  Just  pro- 
portion of  the  amount  paid.  Stone  v.  Mar- 
shall, 52  Wash.  375,  100  Paa  858. 

[2]  The  Brower  certificate,  which  by  Its 
foreclosure  had  ripened  Into  this  Judgment, 
was  of  no  more  effect  It  had  fulfilled  Its 
mission  when  it  furnished  the  basis  for  this 
Judgment  and  the  only  thing  remaining  in 
which  It  could  play  any  part  would  be  the 
Issuance  of  a  deed,  which  so  far  as  the  Cains 
were  concerned  would  not  change  the  situa- 
tion, as  they  could  not  obtain  a  tax  title  to 
the  exclusion  of  their  co-owners.  Stone  v. 
Marshall,  supra.  There  was  therefore  noth- 
ing to  redeem,  so  far  as  the  tax  certificate 
was  concerned.  The  Cains  could  not  hold 
both  as  Judgment  creditors  and  as  holders 
and  owners  of  the  tax  certificate  any  more 
than  a  mortgagee  after  a  decree  of  foreclo- 
sure could  be  said  to  hold  by  virtue  of  the 
mortgage.  The  decree  and  the  decree  alone 
bespeaks  the  Interest  and  the  whole  Interest 
of  the  parties. 

[3]  Under  section  8265,  Rem.  &  Bal.  Code, 
it  is  provided  that  the  receipt  of  redemption 
money  upon  any  tract  of  land  upon  which  a 
certificate  of  delinquency  is  outstanding  stiall 
operate  as  a  release  of  all  claims  under  or 
by  virtue  of  such  certificate,  and  shall  be 
noted  as  a  payment  of  the  taxes.  The  per- 
son making  such  payment  being  entitled  to 
a  certificate  of  redemption,  section  9258  pro- 
rides  that  any  person  owning  an  interest  in 
lands  upon  which  Judgment  of  foreclosure  of 
delinquency  certificate  is  prayed  may  pay 
such  taxes,  and  such  payment  shall  vest  In 
them  a  Hen  on  the  property  for  such  pay- 
ment so  made.  Section  0259  provides  that 
any  redemption  made  shall  inure  to  the  bene- 
fit of  the  person  having  the  legal  or  equitable 
tUle  to  the  property  redeemed,  subject  to  the 


right  of  the  person  making  the  reden 
to  be  reimbursed  by  the  person  ben 
The  most  that  Mamie  L.  Cain  could  o 
then,  under  her  assignment  of  the  Judj 
of  foreclosure,  would  be  a  certificate 
demptlon,  which  would  vest  in  her  the 
to  be  reimbursed  by  the  other  owners  i 
extent  of  their  proportionate  share,  a 
hold  such  redemption  as  a  lien  agalni 
property  until  so  reimbursed. 

[4]  The  certificates  of  appellant  wen 
further  In  attempting  to  carry  as  dello 
and  subject  to  certificate  the  taxes  of 
and  1903.  These  taxes  had  been  pa 
Brower  before  he  commenced  foreclose 
his  certificate.  They  were  not  therefo 
llnquent  and  the  county,  having  re< 
them,  could  not  Include  them  in  any  c 
cate  of  delinquency,  and  thus  receive  i 
ble  payment  Appellant  would  have  be 
tltlea  to  a  certificate  for  the  unpaid  ta: 
1904,  1905,  and  1906,  but  this  he  did  no 
nor  obtain,  but  attempted  a  redempti 
a  released  certificate. 

[S]  Appellant's  certificates  were  fault: 
ther,  in  that  they  Included  an  attomt 
of  $10  as  part  of  the  costs  In  the  B 
foreclosure,  and  other  unwarranted 
Items,  such  as  stenographer's  fee  and  i 
of  pleading  and  process.  These  items  ai 
allowable  as  costs  In  foreclosures  oi 
character,  and  their  Inclusion  would  v 
any  certificate  of  which  they  were  a  pa 

[61  Neither  did  appellant  comply  wit 
tlon  9262,  Bern.  &  Bal.  Code,  provldl 
cases  of  this  character  that  every  hol^ 
a  certificate  of  delinquency  shall,  befoi 
plying  for  Judgment  of  foreclosure,  pi 
taxes  due  and  unpaid  on  the  property, 
plication  for  Judgment  was  made  on 
21,  1909,  and  the  taxes  for  1908  were 
due  and  unpaid.  Appellant  neglected  t 
them,  and  they  were  paid  by  respondet 
May  7th  and  29th. 

[7]  It  Is  stipulated  that  when  Man 
Cain  obtained  an  assignment  of  the  Judi 
upon  the  foreclosure  of  the  Brower  c 
cate  she  paid  for  the  same  out  of  her 
rate  estate.  We  cannot  see  that  this  ch 
the  situation.  She  was  redeeming  her 
muuity  estate,  and  such  redemption  i 
operate  for  the  benefit  of  the  conun' 
Our  statute  permits  one  cotenant  to  rt 
his  undivided  Interest  She  was  not  att 
Ing  to  do  this,  but  sought  a  redempti 
all  Interests  through  the  payment  of  tl 
tire  charge  against  the  land.  As  a  m< 
of  the  community  she  was  a  co-owner 
the  others,  as  much  as  was  the  comin 
itself;  the  only  difference  being  the  c 
of  the  interest  which  is  an  Immaterla: 
ture,  and  any  redemption  which  would 
ate  for  the  benefit  of  one  cotenant 
operate  for  the  benefit  of  all.  Even  In  i 
which  do  not  recognize  the  community 
tem,  out  give  the  wife  only  an  Inchoate 
of  dower  in  the  husband's  estate,  the 
of  a  cot^ant  would  not  be  permitted  i 
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deem  or  portdiaw  at  a  tax  sale  and  acqnlxe 
title  agalnat  tlie  cotcmants.  Her  attempt  to 
do  BO  would  only  nsult  la  a  redemption  of 
the  land  the  lien  of  tbe  tax.  Boblnaon 
T.  Lewis,  68  HIB8.  60,  8  Sodth.  2S8,  10  U  B. 
A.  101.  Am.  St  Bepw  254;  Olark  T.  Balney, 
72  Ulaa.  101.  16  South.  499;-  Busch  T.  Hus- 
ton, 111.  843;  Bums  v.  Byrne,  45  Iowa, 
285.  Uuch  strouger  reasoning  would  exist 
for  the  adoption  of  such  a  rule  under  Uie 
commimity  system. 

[U  The  decree  of  the  court  below  was  with- 
oat  prejudice  to  any  right  In  appellant  to  es- 
tablish an  equitable  Uen  upon  the  land  by 
Tlrtoe  of  Us  paymoit  of  the  taxes  for  1904. 
1905,  and  1906.  This  was  propw.  A  tax 
foreclosure  is  a  special  proceeding  under  a 
special  statute  for  a  special  purpose;  and, 
wlieu  it  falls, .  the  court  cannot  retain  Juris- 
diction to  grant  general  relief  or  establish  an 
equltaUe  lien  for  taxes  paid.  If  appellant 
detires  to  establish  an  equitable  Uea  upon 
this  property  for  these  taxes,  he  must  do  so 
In  an  appropriate  proceeding  lurolving  sncfa 
an  Issue.  Barker  t.  Muehlw,  66  Wash.  411, 
104  Pa&  637. 

The  judgment  is  affirmed. 

CHADWIGiK,  BLLIS,  and  GROW,  JJ., 
concur. 


SUZTH  et  ox.  T.  FIiATHBAD  BITBB 
COAL  00. 

^opreme  Coort  of  Washington.   Aug.  23, 

1811.) 

Specefig  Pbbtobhance  (S  36*)  —  Gontbaoto 
Bkfobcbabu:— Cobfobation's  Contbaot  to 
Issue  Stock. 
A  party  who  had  organised  a  mining  com- 
pany, and  was  a  stockholder  In  IL  with  knowl- 
edge tliat  all  the  company's  stock  had  l>een  sub- 
scribed and  iasaed  by  tbe  corporation  to  Its 
stockholden,  except  seven  abares,  and  that  at 
tbe  time  the  contract  waa  entered  into  and  since 
the  corporation  had  no  stock  and  was  not  au- 
thorised to  issue  any  more,  entered  into  a  con- 
tract to  assign  a  lease  of  lands  to  tbe  company 
for  which  tbe  company  was  to  Issue  about  44,- 
000  diares  of  its  capital  stock  in  payment 
BeU  that,  as  tte  corporation  could  not  legally 
issue  the  stodc,  the  court  was  without  power  to 
eaforce  specific  performance  of  the  contract,  or 
to  award  damages. 

lEd.  Note.— For  other  cases,  see  Specifio  Per> 
fDnnano^  Dea  Dig.  |  36.^ 

Department  1.  Ai^eal  from  Superior  Court, 
Spokane  Ooonty ;  B.  H.  SuIllTan.  Judge. 

Action  by  J.  H.  Smith  and  wife  against 
the  Flathead  River  Goal  Company.  Judg- 
mait  for  deftedant,  and  plaintlffls  appeal. 
Affirmed. 

John  H.  Gleason  and  Joseph  F.  Morton, 
for  appellants.  Skuse  &  MorrUl,  for  respond- 
ent 

MOUNT,  J.  This  action  was  brought  to 
enforce  specldc  performance  of  a  contract 


When  the  plaintlfls  had  introduced  th^ 
erldence^  the  Court  dismissed  their  action. 
Plaintiffs  have  appealed. 

It  appears  that  the  plalntUT  J.  H.  Smith 
and  the  defendant  company  entered  into  the 
following  contract:  "This  agreranent  made 
this  the  7th  day  of  April,  1908,  by  and  be- 
tween  j.  H.  Smith,  party  of  the  first  part, 
and  the  Flathead  River  Goal  Company,  parly 
of  the  second  part,  wltneeseth:  That  the 
party  of  tlie  first  part  agrees  to  have  survey- 
ed and  obtain  a  lease  on  one  certain  coal  and 
petroleum  claim  situated  in  the  southeast 
Eootenay,  B.  C,  covered  by  mining  license 
No.  229,  and  its  renewal  in  tbe  name  of  Hat- 
tie  L  Smith,  and  assign  the  said  lease  unto 
tbe  B^athead  River  Goal  Company,  and  ac- 
cept ther^or  such  number  of  shares  of  the 
capital  stock  in  paymwt  as  shall  have  been 
issued  to  tbe  ortginal  stockholders  of  said 
company  In  proportion  to  the  number  of 
acres  involved.  And  the  said  party  of  the 
second  part  herein  agrees  that  they  will  i^ 
sue  tbe  above-mentioned  number  of  shares 
of  the  capital  stock  of  said  company  in  pay- 
ment of  su<^  assignment  when  it  shall  have 
been  made."  Thereafter  the  plaintiffs  pro- 
cured the  lease  mentioned  and  tendered  tbe 
same  to  defendant,  and  demanded  the  stock 
—about  44,000  shares— which  defendant  re- 
fused to  ls8n&  It  also  appeared  that  the 
plaintUEs  with  others  bad  organized  the  de* 
fotdant  corporation  some  time  before  the 
date  of  tbe  contract,  and  were  stockhcddors 
ther^  and  knew  that  all  the  stodc  of  tbe 
corporation  had  been  subscribed  and  Issued 
by  the  corporation  to  Its  stodtholders  ex- 
cept 7  shares  thereof,  and  that  at  the  time  the 
contract  was  entwed  into  and  at  all  times 
since  the  corporation  had  no  stock,  and  was 
not  authorized  to  Issue  any  more.  The  trial 
court  properly  denied  the  rell^  sought,  for 
the  corporation  could  not  legally  Issue  the 
stock.  Cook  on  Corporations,  426.  The  court 
was  therefore  powerless  to  enforce  specific 
performance  or  to  award  damages.  Morgan 
V.  Bell,  8  Wash.  554,  28  Fac.  925,  16  L.  B.  A. 
614;  Peters  v.  Van  Horn,  87  Wash.  650,  79 
Pac.  1110. 

Judgment  affirmed. 

DUNBAR,  a  J«  and  FUI«LERTON  and 
60SS),  JJ.,  concur. 


PETRBB  et  al.  v.  WASHINGTON  WATER 
POWER  CO. 

(Supreme  Oourt  of  Washington.    Aug.  23, 
1911.) 

1.  I/iMZTATiON   or  Actions  (|  118*)— Gov- 

MXNCKHBKT  OP  AOTIOn— FlXJKO  COHFLAIVT. 

Under  Balllnger's  Ann.  Codes  ft  St.  |  4807, 

lelatins  to  limitations,  providing  that  an  action 
is  deemed  commenced  when  the  complaint  is 
filed,  an  action  is  bamd;  tbe  c<Hnplaint,  tliough 
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previously  served,  not  being:  filed  till  after  the 
time  limited  for  coaunencing  tbe  action. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  CenL  Dig.  i|  G27.  528;  Dec  Dig. 
J  118.-] 

2.  Limitation  op  Acmons  (1  182*>— 'Plead- 

INQ  AFTEB  AkBWEB. 

Under  Rem.  &  BaL  Code,  |  308,  authoriz- 
ing the  court  to  allow  supplemental  pleadings 
to  show  facts  occurring  after  former  pleadiogs 
were  filed,  it  may,  after  the  overniUug  of  a  gen- 
eral demurrer  to  tbe  complaint  and  th«  filing 
of  an  answer  ttiereto,  permit  the  filing  of  a  de- 
murrer or  special  i>lea  on  the  ground  of  the  ac- 
tion hcing  harred,  it  having  been  barred  aubae- 
quent  to  the  other  pleadings  by  failure  to  aea- 
fionably  file  tbe  complaiDL 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Dec  Dig.  |  182.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County ;  E.  H.  Sullivan,  Judge. 

Action  by  C.  R.  Petree  and  another  agalnat 
the  Washington  Water  Power  Company. 
Judgment  for  defendant  Plaintlffe  appeal. 
Affirmed. 

H.  N*.  Martin,  Polndexter  &  Moore,  H.  P. 
Knight.  O.  a  Moore,  and  Richard  G.  Hntch- 
insoD,  for  appellants.  L.  F.  Chester  and  Post, 
Avery  &  Blsgins,  for  respondent 

MOUNT.  J.  The  lower  court  sustained  a 
demurrer  to  the  complaint  In  tbls  action  npon 
tile  ground  that  the  action  was  barred  by 
lapse  of  time  under  the  statute  and  dismissed 
the  action.   Plaintiffs  have  appealed. 

The  action  was  for  personal  injuries  which 
the  plalntifT  Emma  Petree  received  on  De- 
cember 10,  1906.  The  summons  and  com- 
plaint were  served  upon  defendant  on  Sep- 
tember 9,  1909.  The  complaint  was  not  filed 
until  AprU  7,  1910.  After  service  of  the 
summons  and  complaint,  but  before  the  com- 
plaint was  filed,  the  defendant  appeared  and 
demurred  generally  to  the  complaint  and 
moved  for  and  obtained  an  order  for  the 
physical  examination  of  the  said  plaintiff, 
and,  when  the  demurrer  was  overruled, 
eerved  its  answer  to  the  complaint  The  is- 
sues were  finally  made  up.  The  question  of 
the  statute  of  limitations  had  not  been  raised. 
When  the  cause  was  called  for  trial,  It  was 
discovered  that  the  complaint  had  not  been 
filed  until  after  the  three-year  statute  of 
limitations  had  run.  The  court  thereupon 
permitted  the  defendant  to  withdraw  its  an- 
swer, and  to  file  a  demurrer  upon  the  ground 
that  the  action  was  barred. 

[1]  This  court  has  held  that  under  our  stat- 
ute (section  4807,  Ballinger's  Ann.  Codes  & 
St.)  "an  action  is  not  deemed  commenced  so 
as  to  toll  the  statute  of  llmltatiouB  until  the 
complaint  is  filed,  though  it  may  be  deemed 
commenced  for  other  purposes  by  the  service 
of  summons  and  complaint"  BlaloclE  v.  Con- 
don, CI  Wash.  604,  99  Pac.  733.  The  action 
was  clearly  barred  under  the  rule  there 
stated. 

[I]  The  appellants  argue  that  the  court 
erred  in  allowing  defendant  to  withdraw  its 


answer  and  file  a  demurrer  after  tbe 
was  called  for  triaL  At  the  time  the 
were  made  up,  the  plaintiffs'  complali 
not  hem  filed.  The  defendant  did  not 
that  the  plalDtllls  would  not  file  the 
plaint  in  time.  It  assumed,  of  coursf 
the  plaintiff  would  prosecute  the  actio 
gently.  PlaintiffB  did  not  do  so.  let 
the  issues  were  made  up  and  after  th< 
ute  tiad  run  the  comi^int  was  filed, 
fact  did  not  appear  when  the  first  dei 
was  passed  upon,  or  when  the  first  s 
was  filed.  The  statute  provides  at  t 
308,  Rem.  A  BaL  Code,  that  the  coar 
allow  supplemental  pleadings  showing 
which  occurred  after  the  former  pie 
were  filed.  The  court  was  authorized 
this  section  to  permit  either  the  demui 
special  plea  to  be  filed.  In  Blalocfc  v 
don,  supra,  we  said:  *The  court  clear! 
ed  within  Its  discretion  In  permitting 
newal  of  the  demurrer  after  answer." 
The  judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  FULLEBTOl 
GOSE,  JJ.,  concur. 


MURPHY  T.  CITY  OF  SPOKANl 

(Supreme  Court  of  Washington.  Aag 
1911.) 

1.  EtEcnroNs  (|  47*)— Cohduot  oi^Pbi 
OF  Officers. 

.  ^.jy"*'^*  election  law  (Rem.  &  BaL 
f  4785)  requires  the  appointment  of  two 
and  one  inspector  for  each  voting  precinc 
a  provision  is  merely  directory,  and  th 
that  all  precincts  did  not  have  their  full 
of  officers  will  not  vitiate  an  election. 

[Ed.  Note.— For  other  cases,  see  Qe 
Cent.  Dig.  I  41;  Dec  Dig.  S  47.*] 

2.  ELEcnoNB  (I  227*)  — Conduct  of 
no  NS— Officers— Oath. 

_  The  absence  of  some  of  the  election  « 
dunnc  the  receiving  of  ballots  is  not  sc 
irregularity  as  to  affect  the  result  of  ai 
tion. 

[Bd.  Note.— For  other  cases,  see  Ble 
Cent.  Dig.  |  200;  Dec.  Dig.  i  S27.*J 

3.  EJLEcnoiTs  a  55*)— Conduct  of  Euc 
— Officers— Oath. 

While  the  law  provides  that  all  elect 
fleers  shall  tnke  and  subscribe  to  a  certaic 
the  failure  of  the  officials  to  take  auch  oat 
not  defeat  an  election. 

^[Ed.  Note.— For  other  cases,  see  Ele 
Cent.  Dig.  18  47,  48;  Dec  Dig:  |  55.*] 

4.  Elections  d  55*)— Conduct  of  Elb 

— Officers. 

An  election  will  not  be  declared  tlleg 
cause  tbe  election  officials  were  not  duly  i 
or  qualified. 

[Ed.  Note.— For  other  case^  see  Ble 
Cent.  Dig.  I  47 ;  Dec.  Dig.  |  55.*] 

6.  ELEcrroNB  (|  227*)-Conduct  or 
TioNs— Closiso  Polls. 

Where  It  is  not  shown  how  long  befo 
proper  closing  time  the  polls  were  ciosec 
It  doM  not  appear  that  any  qualiGed  votei 
came  to  vote  before  the  proper  cloalng 
were  prevented  from  voting  because  the 
were  closed,  the  closing  of  the  polls  befo 
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time  provided  tot  by  law  wID  not  vitiate  the 

dectioD. 

[Bd.  Note.— For  odwr  caiw,  aee  Slaetioiui, 
Dec.  Dls.  I  227.*] 

8.  PUADINO  (f  8*)— GoimBTS— GOKCLtrSIORS. 

The  allegatioa  tiiat  TOtea  were  deprived  of 
rieht  to  vote  by  reason  of  the  closing  of 
the  polla  before  the  time  fixed  hf  law  la  a  mere 
conclusion,  and  doea  not  itate  a  cause  of  action 
for'the  setting  aside  of  the  election. 

red.  Note.— For  otlier  cases,  see  Pleading, 
OeoL  Dig.  H  12-28%;  Dec  Dig.  |  8.*} 
7,  ELEtTnONS    (I  SS*)-OmCXU— FftBTUDIOB 

or  Ofticebs. 
That  the  election  offieexa  were  prejndlead 
for  a  certain  bond  tssoe  la  not  ground  for  Mt- 
titif;  aside  the  election. 

[Ed.  Note.— For  other  caaea,  we  Daetlooa, 
Dec.  Dig.  I  65.*] 

&  ELEcnom  (I  SB*)  — QmoBM— AppomT- 

Thoogh  persons  In  favor  of  a  certain  bond 
issue  secured  the  appointment  of  the  election 
officials,  that  is  not  ground  for  setting  aside 
tbe  election. 

[£d.  Note.— For  other  eases,  see  Elections, 
Dec.  Dig.  I  55.*] 

ft  ELBcnon's  (J  228*)  —  Conduct  of  Elkc- 

TIONS — GOHPENa&TION  OF  OmCIALS. 

Tliough  private  persons  paid  the  expenses 
of  an  election  incident  to  a  proposed  bond  Issue, 
compensatlnK  the  officials  and  the  like,  that  la 
not  ground  for  setting  the  election  aside,  for  it 
will  Qot  be  presumed^  that  such  payments  cor- 
mpted  both  the  officials  and  the  voters. 

[Ed.  Note.— For  other  cases,  see  ESectlms, 
Dec  Dig.  S  228.*] 

10.  Mdni<:ipal  Cobforationb  ({  951*) — Fis- 
cal MaNAQKMENT — POWEB  TO  IlfCUB  IN- 
DEBTEDNESS—"SINKING  Fund." 

The  dt7  of  Spokane  attempted  to  Issne 
bonds  Uie  proceeds  of  part  to  be  need  for  pub- 
lic improvements,  and  of  part  to  be  placed  in 
a  fund  for  retirine  the  Irands  at  their  maturity, 
Rem.  A  Bal.  Code,  !  7507.  subd.  5,  authorizes 
the  city  to  issue  bonds  in  place  of  or  to  sup- 
ply means  to  meet  maturity  bonds  or  for  the 
consolidation  or  fandiuK  of  the  same.  Held, 
that  as  a  sinking  fund  contemplated  by  the 
statute  Is  one  arising  from  particular  taxes  Im- 
posed or  duties  which  are  at>propriated  toward 
the  payment  of  a  public  deot,  and  can  by  no 
contrivance  be  created  as  part  of  the  debt  it- 
self, and  as  the  [Mjment  of  interest  upon  the 
fnndiiig  bonda  would  consume  all  their  earnings, 
such  inne  was  invalid,  it  being  apparent  that 
the  nature  and  purposes  of  law  aa  well  as  the 
character  ot  a  alnking  fund  was  utterly  mis- 
conceived. 

[Ed.  Note.— For  Ottier  cases,  see  Municipal 
Corporations,  GenL  Dig.  <}  1095-1908;  Dee. 
Dig.  I  951.* 

For  other  definltionB,  see  Words  and  Phraaea, 
ToL  7,p.  6fi22J 

En  Banc;  Aj^eal  from  Superior  Court, 
Spokane  Conoty;  Wilson  R.  Gay,  Judge. 

Action  by  Joseph  Murphy  against  the  Clt7 
of  Spokane  From  a  judgment  of  diBmlsaal 
on  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.  BererseA  In  part  and  re- 
manded. 

Del  Gary  Smith  and  Ed.  Farley,  for  ap- 
pellant Alfred  M.'  Craven  and  Alu  M. 
Winston,  for  reqKmdenL 

MORRIS,  J.  Appellant  brought  this  ac- 
tion to  enjoin  the  city  and  Ita  officers  from 


issuing  and  disposing  of  certain  bonds  for 
park  purposes,  and  to  declare  the  bonda  11- 
1^1  because  of  alleged  Irr^larltles  in  the 
Section  at  which  the  proposition  to  Issue  the 
bonds  carried.  A  demurrer  was  sustained 
to  the  complaint,  and  appellant,  refusing  to 
plead  farther,  a{q;>eals  from  the  Judgment  of 
dismissal.  We  are  therefore  only  called  upon 
to  review  the  complaint  as  to  whether  or  no 
the  demurrer  was  well  taken.  ^ 

The  complaint  alleges  three  causes  of  ac- 
tion, setting  forth  that  on  March  22.  1910, 
an  ordinance  was  passed  providing  for  sub- 
mitting to  the  electors  of  the  city  at  a  special 
municipal  election  to  be  held  May  3.  1910,  a 
proposition  to  Incur  an  indebtedness  of  $1,- 
000,000  for  the  purpose  of  acquiring  and  im- 
proTing  parks,  playgrounds,  and  boulevards, 
for  issuing  bonds  to  evidence  such  indebted- 
ness, and  to  create  a  sinking  fund.  The  elec- 
tion was  so  held,  and  the  proposition  submit 
ted  carried.  The  election  la  attained  in  the 
Qrst  cause  of  action  upon  the  grounds  that  at 
each  of  the  Tarious  election  precincts  one  or 
more  of  the  Judges  and  Inspectors  appointed 
by  the  city  coondl  failed  and  neglected  to 
qualli^  or  serve  as  such  ofllciala,  that  no  oth- 
er persons  were  selected  In  their  place,  and 
that  In  each  of  tlie  predncta  a  less  number 
of  election  officials  than  the  lav  reqnires 
were  prearat;  that  the  Judges  of  dectlon  in 
those  precincts  irtiere  the  officials  were  leas 
than  required  were  preJu<Uced  In  favor  of  In- 
curring the  indebtednefls;  that  the  election  of- 
ficials were  suggeated  to  the  common  council 
by  citizens  who  wae  interested  in  the  suc- 
cess of  the  proposition,  and  who  promised 
to  pay,  and  did  pay,  the  oompmsatlon  of 
sncb  election  officials;  that  some  of  the  elec- 
tion officials  failed  and  neglected  to  take  the 
required  oath  before  entering  upon  their  du- 
ties; that  the  auhmltted  proposlUon  would 
not  have  carried  without  the  votes  from  those 
precincts  where  these  Irr^ularltleB  occurred. 
The  second  cause  of  action,  in  so  far  aa  It 
contains  new  matter,  allies:  That  the  pri- 
vate citizens  who  suggested  the  officials  nom- 
inated by  the  common  council  as  election  of- 
ficers, and  who  paid  their  compensation,  were 
Interested  in  property  in  and  near  the  city 
which  It  is  believed  they  desire  to  sell  to  the 
dty  for  park  purposes;  that  the  polling  places 
In  some  of  the  precincts  were  not  opened  at 
the  time  required  by  law,  nor  kept  open  for 
the  required  time,  and  many  voters  were  thus 
denied  the  privilege  of  voting  against  the 
bonds.  The  third  cause  of  action  sets  forth 
that  out  of  the  proceeds  of  the  sale  of  the 
bonds  $875,000  is  to  be  expended  for  park 
purposes  and  the  like,  and  $125,000  is  to  be 
placed  in  a  sinking  fund  which  is  to  be  pre- 
served Inviolate  for  the  period  of  60  yenrs 
for  the  purpose  of  redeeming  and  paying  the 
bonds  then  to  become  due.  This  sinking  fund 
proposition  Is  tbea  attacked  upon  the  ground 
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that  there  la  no  authority  In  the  city  to  es- 
tablish or  create  such  a  fand. 

[1  ]  The  gtiestions  suggested  In  the  first  two 
causes  of  action  are  similar  and  may  be  treat- 
ed together,  and  we  are  called  upon  to  de- 
termine whether  such  irregularities  as  are 
there  alleged  are  fatal  to  an  election,  and  be- 
cause of  them  the  election  must  be  held  Il- 
legal or  Told.  That  the  complaint  alleges 
irregularities  must  be  admitted ;  but  are  they 
such  as  to  defeat  the  election  and  render 
nugatory  the  will  of  the  people  as  therein  ex- 
pressed ?  The  purpose  of  an  election,  wheth- 
er for  men  or  for  measures  such  as  the  one 
before  us,  is  to  glTe  effect  to  the  Toice  of  the 
people;  and,  when  the  people  have  spoken, 
their  verdict  should  not  be  disturbed  by  the 
courts,  nor  the  election  in  which  they  have 
voiced  it  held  void,  unless  It  is  clearly  so. 
Every  election  should  be  carried  on  under 
certain  rules  and  regulations  adopted  by  the 
lawmaking  power  to  prevent  disorder,  and  to 
afford  an  opportunity  for  the  expression  of 
the  popular  will  and  an  ascertainment  of  the 
result  with  certainty.  Such  rules,  however, 
are  generally  held  to  be  directory  merely,  and 
not  so  mandatory  or  Jurisdictional  In  their 
character  as  to  defeat  an  election  In  which 
they  are  not  wholly  observed;  and  the  rule 
for  determining  the  character  of  the  regula- 
tion Is  given  in  McCrary  on  Elections,  i  225, 
as:  "If  the  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity 
of  the  election,  or  that  Its  omission  shall  ren- 
der the  election  void,  all  courts  whose  duty 
it  Is  to  enforce  such  statute  must  so  hold, 
whether  the  particular  act  In  question  goes 
to  the  merits  or  affects  the  result  of  the  elec- 
tion or  not  Such  a  statute  is  Imperative  and 
all  considerations  touching  Its  policy  or  Im- 
policy must  be  addressed  to  the  L^slature. 
But  if,  as  In  most  cases,  the  statute  simply 
provides  that  certain  acts  or  things  shall  be 
done  within  a  particular  time,  or  in  a  par- 
ticular manner  and  does  not  declare  that 
their  performance  Is  essential  to  the  validity 
of  the  election,  then  they  will  be  regarded 
as  mandatory  if  they  do,  and  directory  if 
they  do  not,  affect  the  actual  merits  of  the 
election."  This  rule  la  well  established  by 
the  authorities,  and  has  received  recognition 
In  this  court  In  Seymour  v.  Tacoma,  6  Wash. 
427,  33  Pac.  1059,  where  It  was  sought  to  In- 
validate a  bond  election  upon  the  ground  that 
the  notice  of  election  was  not  such  as  was  re- 
quired by  the  ordinance  calling  the  election. 
The  failure  was  held  not  to  be  fatal,  and  it 
was  said:  "Certain  rules  as  to  notice  of  elec- 
tions have  become  well  settled;  and  none  of 
them  are  better  settled  than  that  the  for- 
malities of  giving  noUce,  although  prescribed 
by  statute,  are  directory  merely,  unless  there 
is  a  declaration  that,  unless  the  formalities 
are  observed,  the  election  shall  be  void."  In 
Moyer  v.  Van  De  Vanter,  12  Wash.  377,  41 
Pac.  60,  29  L.  R.  A.  670,  50  Am.  St  Rep.  900, 
a  contest  over  the  office  of  sheriff,  it  was 
sought  to  set  aside  the  election,  among  other 


things,  because  the  election  officers  In  o 
precincts  failed  to  place  the  initials  of  t 
specter  or  any  Judge  upon  the  ballots  1 
depositing  them  In  the  ballot  box,  as  th 
then  required;  and  also  the  statutoi 
qutrement  In  regard  to  Section  booth: 
not  complied  with.  Both  were  held  to 
regularities  not  affecting  the  election, 
election  law  (Rem.  &  Bal.  Code,  {  478! 
quires  the  appointment  of  two  Judges  an 
Inspector  who  shall  constitute  the  el< 
board  in  each  precinct ;  and  provides,  h 
those  appointed  are  not  present  at  the 
ing  of  the  polls,  the  electors  present 
choose  a  board  of  election.  The  st 
however,  falls  to  state  that  any  electJc 
so  presided  over  by  such  or  all  of  suet 
tlon  officers  shall  t>e  void,  and  It  must  tx 
that  the  provision  is  directory  merely 
the  fact  that  all  of  tl^e  election  precinci 
not  have  their  full  quota  of  officials  c 
be  held  to  vitiate  the  election.  Sand 
Larks.  142  Mo.  255,  43  S.  W.  653;  GUI 
V.  Schuyler,  9  Kan.  669;  State  ex  rel. 
croft  V.  Stumpf,  21  Wis.  679. 

[2]  Neither  Is  it  essential  to  the  Talld 
an  election  that  all  the  election  offl« 
present  at  all  times  during  the  recelvl 
the  ballots;  the  absence  of  one  or  m( 
them  being  held  to  be  an  Irr^ularity  n 
fectlng  the  result.  Packwood  v.  Bro 
121  Cal.  478,  53  Pac.  1079;  Anders 
Likens,  104  Ky.  699,  47  S.  W.  867,  20  Ky 
Bep.  1001;  Major  v.  Barker.  99  Ky.  3 
S.  W.  543 ;  State  v.  Nicholson,  102  N.  C 
9  S.  E.  545,  11  Am.  St  Rep.  767;  Tan 
Deen,  108  Ga.  95,  33  S.  E.  832;  Lee  v. 
49  Ala.  43;  Thompson  t.  Ewing,  1  B 
(Pa.)  67. 

[3]  The  law  prescribes  that  each  o 
election  officers  before  entering  upon  tli 
charge  of  his  duties  shall  take  and  sub 
to  an  oath  the  form  of  which  Is  given  : 
statute,  hut  it  has  uniformly  been  heU 
the  failure  to  take  such  oath,  In  the  at 
of  any  such  provision  of  the  law,  sha 
be  held  to  defeat  the  election  nor  dlstu 
results;  such  officers,  though  unsworn, 
held  to  be  de  facto  If  not  de  Jure  of 
Taylor  v.  Taylor,  10  Minn.  107  (Gil.  81) ; 
pie  T.  Prewett,  124  Cal.  7,  66  Pac.  619; 
ders  V.  Lacks,  142  Mo.  255,  43  S.  W. 
Rounds  V.  Smart,  71  Me.  380;  People  i 
Hard,  29  III.  413. 

[4]  Nor  will  the  election  be  dec]are< 
gal  because  the  election  officers  were  no 
chosen  or  were  not  qualified.  Wells  v. 
lor,  6  Mont  202,  3  Pac.  255;  Thompf 
Ewlng,  supra. 

16]  The  failure  to  open  the  polls  on 
and  to  keep  them  open  during  the  tlm< 
scribed  In  the  law.  Is  likewise  held  to  Ik 
an  irregularity  as  will  not  violate  the 
tlon.  Pickett  v.  Russell,  42  Fla.  63 
South.  764;  Graham  r.  Graham,  68  I 
1093,  24  Ky.  Law  Rep.  648;  Hollai 
Davies,  36  Ark.  446;  Fry  v.  Booth,  19 
St  2S;  People  t.  Hasbrouck.  21  Misc. 
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188,  47  N.  T.  Supp.  109.  In  State  ex  rel. 
Bailey  t.  Smltli.  4  Wash.  661,  80  Pac.  1064, 
a  contest  over  a  school  election,  It  was  held 
tliat  the  provifdoD  of  the  law  requiting  the 
polls  In  snch  election  to  be  open  not  later 
than  1  o'clock  p.  m.,  and  cloaed  not  earlier 
then  8  p.  m.,  was  mandatory;  but  the  elec- 
tion was  held  valid,  although  the  polls  closed 
at  7  p.  m.,  It  not  being  shown  that,  bad  a 
l-irger  number  of  votes  been  cast,  the  result 
would  have  been  dUTerenL 

[I]  The  principle  underlying  all  these  de- 
cisions is  that  the  rights  of  the  voters  should 
not  be  prejudiced  by  the  errors  or  wrongful 
acts  of  the  election  officers,  unless  it  be  made 
to  appear  that  a  fair  Section  was  prevented 
by  reason  of  the  alleged  Irr^^laritles.  It  is 
said  in  Moyer  v.  Van  De  Vanter,  supra,  that 
there  is  "a  clear  distinction  between  those 
tilings  required  of  the  Individual  voter  and 
those  imposed  upon  election  officers,  •  •  « 
where  there  has  been  a  substantial  compli- 
ance with  the  law  on  the  part  of  the  Individ- 
ual voter  and  it  is  made  to  appear  that  there 
has  been  In  fact  an  honest  expression  of  the 
popnlar  will.  There  is  a  well-defined  tenden- 
cy to  sustain  the  same,  although  there  may 
have  been  a  failure  to  comply  with  some  of 
the  specific  provisions  of  the  law  upon  the 
pert  of  the  electlcm  officers  or  some  of  them." 
The  complaint  In  this  connection  avers  that 
by  reason  of  closing  the  polls  before  the  time 
fixed  in  the  law  and  in  the  notice  many  qual- 
ified voters  were  deprived  of  the  right  and 
privilege  of  voting  against  the  bonds.  It 
does  not  appear  how  long  before  the  proper 
dosing  time  the  polls  were  actually  dosed; 
whether  one  hour,  or  one  minute.  Nor  do^ 
It  appear  that  any  qualified  voters  came  to 
the  polls  to  vote  twfore  the  proper  closing 
hour,  and  were  prevented  from  voting  be- 
cause tbe  polls  were  then  closed;  which 
would  be  an  auction  of  a  provable  tact 
To  say  voters  were  deprived  of  the  r^ht  to 
Tote  Is  a  mere  conclusion,  unless  it  be  cou- 
pled with  a  statement  of  facts  showing  such 
actual  deprivation. 

11]  Neither  do  we  think  that  the  allega- 
tion that  officers  of  the  election  were  preju- 
diced In  favor  of  the  bonding  proposition  Ls 
snlficlent  to  vitiate  the  election,  without  Its 
appearing  that  such  prejudice  was  fraudu- 
lently employed  in  preventing  a  fair  and  im- 
partial Section.  It  would  be  difficult  to  ob- 
tain election  officers  who  did  not  have  a  sen- 
timent of  favoritism  or  opposition  toward 
Some  candidate  or  measure  to  be  chosen  or 
defeated  at  the  election.  We  know  of  no 
reason  In  law  why  a  man  chosen  as  an  tiec- 
Uon  official  should  refrain  from  expressing 
a  Choice  upon  s<Hne  question  to  be  determin- 
ed by  the  dectlon ;  nor  why  his  known  at- 
titude should  disqualify  him  or  defeat  the 
nsolt  of  the  election,  unless  It  be  made  to 
appear  that,  by  reason  of  sndi  attitude,  a 
fair  and  Impartial  election  was  not  held.  It 
has  been  held  that  the  fact  that  a  candidate 
(or  <^oe  at  the  election  acta  as  an  Section 


officer  will  not  defeat  the  election.  People  v. 
Avery,  102  Mich.  572,  61  N.  W.  4;  Swepston 
V.  Barton,  89  Aik.  549;  State  v.  Bemler,  98 
Minn.  1,  38  N.  W.  868.  To  hold  otherwise 
would  be  to  say  that  no  good  citizen  could 
sit  on  an  election  board  where  a  bonding 
proposition  was  submitted  to  the  people,  for 
it  Is  not  only  proper,  but,  commoidable  that 
upon  such  an  Issue  Involving  the  expenditure 
of  large  municipal  funds  every  citizen  should 
form  and  express  an  Intelligent  opinion  as  to 
the  merits  or  demerits  of  the  proposition, 
and  seek  to  impress  his  fellow  citizens  with 
a  like  lntelllg«it  view.  Such  a  course  is  to 
be  encouraged.  If  we  were  permitted  to 
moralize,  we  might  add  that  a  great  fatilt 
with  the  people  of  to-day  la  that  npon  propo- 
sitions of  this  character  they  vote  blindly 
and  without  any  sufficient  comprehension  of 
tbe  real  situation  confronting  th&a,  or  an 
Intelligent  grasp  of  the  true  meaning  and 
effect  of  the  question  submitted  to  them. 
The  more  intelligent  the  vote  and  the  greater 
the  Interest  taken  In  these  questions  affect- 
ing our  municipalities,  the  greater  the  bwe- 
flt  to  us  and  to  our  posterity. 

[8]  That  the  appointment  of  the  election 
officials  was  influenced  by  those  In  favor  of 
the  bonds,  and  that  the  expense  of  the  elec- 
tion was  paid  by  them,  will  not  of  itself  vi- 
tiate the  election.  We  apprehend  that  in  all 
elections  tbe  appointing  power  Is  Influenced 
by  men  or  circumstances  in  selecting  tbe 
election  officials.  The  reason  for  their  selec- 
tion Is  unimportant,  unless  It  be  made  to 
appear  that  in  some  way  it  has  worked  a 
fraud  upon  the  election  Itself. 

[9]  It  has  never  been  held  so  far  as  any 
case  has  been  called  to  our  attention  that 
to  relieve  a  municipality  of  part  of  its  public 
burden,  snch  as  the  payment  of  necessary 
expenses,  or  the  raising  of  needful  public 
funds,  works  a  fraud  In  any  election  which 
becomes  a  part  of  that  expense.  Tbe  citi- 
zens of  an  entire  community  will  not  be  pre- 
sumed to  be  bribed  to  vote  for  a  measure 
they  would  otherwise  have  opposed  because 
a  body  of  their  fellow  citizens  uodertake  to 
bear  the  expense  of  the  election.  Whatever 
their  motives  may  be,  the  evil — If  evil  it  be — 
the  law  will  not  presume  attaches  to  the 
whole  body  of  electors,  and  fraudulently 
causes  them  to  change  their  attitude  on  any 
public  question.  The  law  must  presume  that 
an  int^llgent  people  Is  too  self-respecting  to 
be  improperly  influenced  by  any  such  fact. 
We  cannot,  therefore,  bold  that  the  fact  that 
the  expenses  of  this  election  were  borne  by 
citizens  who  favored  tbe  bond  Is  of  Itself 
sufficient  to  lllegallze  the  result.  This  ques- 
tion has  oftai  arlsoi  In  cases  where  it  has 
been  sought  to  remove  county  seats  or  pub- 
lic structures  upon  certain  citizens  or  com- 
munities who  favored  the  mnoval  under- 
taking to  bear  the  entire  expense  incident 
tha%to,  such  as  donations  of  land,  building 
of  courthouse,  and  other  public  stmctures. 
It  has  never  been  regarded  as  having  any 
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controlling  influence  upon  the  election.  DlBh- 
on  V.  Smith,  10  Iowa,  212;  State  t.  Purdy, 
36  Wis.  225,  17  Am.  Rep.  485;  WeUs  t.  Tay- 
lor, 6  Mont  202,  8  Pac  256.  An  Interesting 
case  cited  In  many  of  the  above  decisions  la 
People  T.  Cook,  14  Barb.  (N.  Y.)  259,  and 
same  case  on  appeal,  8  N.  Y.  67,  59  Am.  Dec. 
451,  where  Irregularities  of  the  character 
here  referred  to  are  treated  as  of  no  vitiat- 
ing effect  upon  the  election.  See,  also,  Pat- 
ton  V.  Watkins,  131  Ala.  387,  31  South.  »3, 
90  Am.  St.  Sep.  45,  where  It  is  held  that  faU- 
Ing  to  provide  booths  for  the  voters,  closing 
the  polls  at  noon,  and  permitting  an  official 
marker  to  mark  the  ballots  of  many  voters, 
without  any  oath  of  their  Inability  to  do  so, 
all  of  which  was  contrary  to  the  statute, 
would  not  render  the  election  Invalid.  The 
note  to  this  case  gives  an  exhaustive  review 
of  the  whole  subject  Appellant  cites  Com- 
monwealth V.  Weir,  16  Pa.  Co.  Ct  B.  426, 
as  sustaining  his  contention  that  the  failure 
of  the  city  to  pay  the  election  expenses  is 
fatal  to  the  election.  The  case  does  not  so 
hold.  The  only  question  before  the  court  In 
that  case  was  whether  the  county  or  the 
city  should  pay  the  expenses  of  an  election 
involving  only  a  municipal  Indebtedness.  It 
was  held  that  the  cit?  should  bear  the  ex- 
pense. 

[10]  This  brings  us  to  the  last  question  in 
the  case,  the  validity  of  the  Issue  of  $126,000 
In  bonds,  the  proceeds  to  be  placed  In  a  fund 
for  the  purpose  of  retiring  tbe  bonds  at  their 
maturity.  The  plan  suggested  is  unique,  and, 
so  far  as  we  have  been  able  to  find,  or  as 
has  been  suggested  by  counsel,  finds  no  paral- 
lel in  the  annals  of  the  law.  The  city  under- 
takes to  sustain  Its  authority  In  this  regard 
by  referring  us  to  certain  enumerated  pow- 
ers of  the  city.  Section  7507,  Rem.  A  Hal. 
Code.  Subdivision  6  of  this  section  is  the 
only  one  which  could  have  any  possible  ref- 
erence to  the  present  condition.  It  is  that 
tbe  city  shall  have  power  "to  Issue  bonds  In 
place  of,  or  to  supply  means  to  meet  maturing 
bonds  or  other  Indebtedness,  or  for  the  con- 
solidation or  funding  of  the  same."  But  the 
purpose  of  the  law,  as  well  as  the  character 
of  a  sinking  fund,  has  been  utterly  miscon- 
ceived. A  sinking  fund  "Is  the  aggregate  of 
sums  of  money  (as  those  arising  from  partic- 
ular taxes  or  sources  of  revenue)  set  apart 
and  Invested,  usually  at  fixed  intervals,  for 
the  extinguishment  of  the  debt  of  a  govern- 


ment or  corporation  by  the  accnmula 
Interest"  Elser  v.  City  of  Ft  Wort 
Civ.  App.)  27  S.  W.  738.  740.  A  sinkli 
Is  "a  fund  arising  from  particular  tai 
posts,  or  duties,  which  is  appropria 
ward  the  payment  of  the  Interest  du 
public  loan  and  for  the  payment  of  tt 
dpal."  Union  Paa  R.  Co.  v.  Buffalo 
ty  Com'rs,  0  Neb.  449,  4S3,  4  N.  W. 
Brooke  v.  City  of  Philadelphia,  1 
m.  29  Atl.  887,  24  L.  B.  A.  781. 
fund  to  be  applied  to  the  exttngni 
of  a  principal  debt  and  by  no  cont 
can  It  be  created  as  a  part  of  the  debi 
It  is  a  fund  provided  by  accumulat 
municipal  revenues  or  by  q>ectal  ti 
to  meet  an  existing  debt  To  create 
ing  fund  by  incurring  a  debt  Is  the  v 
tithesis  of  what  a  sinking  fund  sho 
To  allow  a  municipality  to  borrow  a 
and  at  the  same  time  to  borrow  anotl 
lar  with  which  to  retire  the  first  dolla 
a  term  of  50  years,  would  be  not  o: 
businesslike,  but  hazardous  in  the  e 
Granting  the  proposed  Issue  of  i 
bonds  the  character  of  a  sinking  f 
could  not  be  used  by  the  dty  for  ai 
pose  other  than  the  retlr^ent  of  tti 
Admitting  but  without  deciding  tl 
city  could  loan  the  money  and  accuni 
fund  of  Interest,  it  would  not  avail  t 
for  it  would  fall  far  short  of  an  amoi 
essary  to  retire  the  original  issue; 
may  assume  that  the  city  could  no 
period  of  60  years,  gather  a  greater 
interest  than  It  is  paying,  and,  furthi 
the  accumulation  of  interest  would  b 
lowed  up  In  the  retirement  of  Inten 
pons. 

We  attach  no  importance  to  the  suj 
that  the  ordinance  makes  special  pi 
for  the  creation  of  a  sinking  fund.  II 
not,  it  would  still  have  be&i  the  dutj 
city  to  do  so. 

We  find,  therefore,  that  plaintiff 
cause  of  action,  except  In  bo  far  as 
sue  of  $125,000  for  a  sinking  fund 
cemed.  As  to  that  the  deuiurror 
have  been  overruled.  In  all  other  i 
the  judgment  below  Is  affirmed.  Be: 
for  modification  ot  Judgment 

CHADWICK,  FULLEBTON,  BLU 
CROW,  JJ,  concur. 
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lilTTUD  BlUf  T.  8WANS0M  et  aL 
(Snprau  Omn  of  Waahinfton.   Ang;  25, 

1  Ihdiahs  (I  27*)— RioHTB  or  OBAimn  ot 
L1.HD8 — SnmciBROT  or  EWioEnos, 

Evidence  in  an  action  by  an  Indian  dtben 
«t  the  United  Stat«a,  claiming  aa  hMr  of  a  de- 
oeaaed  patentee,  and  aa  aaaignae  of  nw  bein  of 
a  nbaoiiient  Indian  oceapant,  who  had  given 
written  consent  under  vSich  aale  was  made, 
after  bis  deatti,  to  t^e  defendants,  iij  a  cxMnmis- 
liooer  acting  under  Act  Cong.  Marcli  3,  1883, 
a  27  Stat.  633.  and  Act  Cong.  Jane  1, 

1887,  c  8,  80  Stat  87,  held  sufficient  to  sna- 
tun  the  condudons  of  law  and  a  decree  vfor  de- 
fendants. 

[Bd.  Note.— For  other  casesy  see  Indiana, 
Dec  Dig.  S  27.*] 

2.  Indians  (|  IS*)— AusNAnoir  or  Lands— 

GOKStBNT  TO  SaUE  NOT  REVOKED  BT  DRATH. 

Under  Act  Cong,  March  8.  1893,  c.  209,  27 
Stat  633,  and  Act  Cong.  June  7,  1887,  c  3,  30 
Stat  87,  which  empowered  commissioners  ap- 
pdnted  by  the  President  to  appiaise  such  por^ 
tiona  of  lands  allotted  to  the  Puyallup  Indiana 
aa  were  not  reqaired  for  homes  f<>r  the  allot- 
tee!*, and  to  sen  them  for  their  benefit,  and  pro- 
Tiding  that  no  allotted  land  shall  be  sold  antil 
the  Indian  entitled  to  it  shoold  have  signed  a 
written  agreement  consenting  to  the  sale  there- 
of, and  appointing  tbe  commissionera  trustees 
to  sell  the  lands  and  execute  a  deed  to  the  par- 
chaser  subject  to  approval  by  the  'Secretary  of 
tbe  Interior,  the  death  of  an  allottee  after  con-' 
sent,  but  before  aale,  does  not  reroke  the  con- 
sent or  invalidate  tbe  sale. 

[Ed.  Note.— For  other  cases^  see  Indians, 
Dec.  Dig.  i  10.*} 

a  Indians  (I  18*)— Lands— Descknt  Dsrm- 
MiNKD  BT  SiAn  Laws. 

Under  tlie  laws  ai  descent  of  tiiis  atate, 
which  by  Act  Gong.  Feb.  8.  1887.  &  118.  f  6. 
24  Stat.  388,  are  made  applicable  to  allotted 
and  patented  Indian  lands  nerrin,  the  estate  of 
a  Pnyallup  Indian  allotted  land  under  a  patent 
from  the  United  Statea  which  contained  restrlc- 
titms  on  alienation,  and  provided  for  forfeiture 
up<ni  neglect  to  tiu  the  soil  or  on  return  to  a 
Qomadfe  life,  was  an  inheritable  estate  In  the 
lands  on  his  death  in  1888. 

[Bd.  Note. — For  other  cases,  aee  Indians, 
Dec  Dig.  I  18.*] 

4.  C0UBT8  (i  302*)— Stati  Oodbts  and  Unit- 
id  States  ConaTs— Indian  Land  Titi.bs. 
When  tbe  United  States  baa  by  patent  or 
otberwim  reserved  title  to  itself  for  the  benefit 
ef  an  Indian  allottee,  It  is,  in  the  absence  of 
legislation  to  the  contrary,  a  necessary  party  to 
any  action  or  proceeding  involving  anch  title, 
aiu  an  adjudication  by  a  state  court  wonld  not 
be  binding,  sinoe  the  United  States  is  not  sub- 
ject to  the  juriBdictlon  of  a  state  court 

[Bid.  Note. — For  other  caaea,  see  Oonrta,  Dee. 
Dfg.  I  302.*] 

6.  United  States  (|  S8*)— DKPAETVEifT  or 
iBTEaiOB — C0KCLD8IVEHE8S  OF  Decisions. 
Land  waa  patented  to  an  Indian,  and  the 

Citeatee  while  In  possession  of  the  lands  died 
testate  in  1888,  after  whicb  Immediate  pos- 
session was  taken  by  an  Indian  whom  tbe  pro- 
bate court  later  adjudged  to  be  the  next  of  kin 
and  heir  at  law  entitled  to  the  entire  estate. 
Under  Act  Co^.  March  3,  1893,  c.  209,  27  Stat. 
633,  and  Act  Gmg.  June  7,  1897,  c.  8,  30  Stat. 
87,  and  under  tbe  direction  of  the  Department 
of  the  Interior,  a  determination  by  a  commis- 
sioner appointed  by  the  President  that  the 
daimant  was  the  rightful  heir  oi  the  Intestate 


was  aa>proved  by  the  Secretary  of  the  Interior, 
and,  on  the  heir's  written  consent,  the  commis* 
sioner  conveyed  the  lands  to  pnrchaseii  in  con- 
formic  to  the  statutes.  Held,  in  an  action  be- 
tween an  Indian  claiming  aa  heir  of  the  orig- 
inal patentee  to  recover  the  land  from  tbe  com- 
missioners* grantees,  that.  Irrespective  of  tbe 
adjudication  of  the  probate  court  the  questions 
as  to  heirship  and  ownership  were  res  judicata, 
since  the  decleiona  of  the  different  departmenta 
of  the  United  States  government  on  qnestiona 
of  fact  within  the  scope  of  their  authority  are 
conclusive  except  on  appeal  within  the  depart- 
ments. 

[Ed.  Note.— For  other  eaaea^  sea  United 
States,  !Dea  Dig.  |  83.*] 

6.  Indians  ft  27*)— Lands— Action  to  Re- 

OOVEB— LnflTATtONS. 

The  patentee  of  Indian  lands  with  restric- 
tions on  alleiution  died  Intestate  in  1888,  and 
en  Indian,  claiming  to  be  his  sole  heir  at  law, 
went  into  Immediate  possession  of  tbe  land, 
and  his  xmssession  waa  followed  at  bis  death  by 
that  of  his  beira  at  law.  Under  Act  Oong, 
Mardi  8,  1893,  c.  209,  27  Stat  633,  tbe  lestrtc- 
tions  on  alienation  were  extended  to  March 
3,  1003.  and  under  that  act  and  Act  Oong.  June 

7,  1887,  c.  8,  30  Stat  87,  and  the  direction  ot 
tbe  Department  of  the  Interior,  a  commissioner 
of  Indian  lands  determined  that  the  claimant 
was  the  heir  of  tbe  original  patentee,  and,  up- 
on apiHTOval  of  this  determination  by  tbe  de- 
partment, obtained  in  1898  the  heir's  written 
consent  to  the  alienation  <tf  (he  land,  and  after 
bis  death  conveyed  it  to  defendants  in  or  about 
1901.  The  plaintiff  in  ths  action,  commenced 
In  1806  to  recover  the  lands,  was  a  citizen,  to 
whnn  the  coorta  were  Open,  and  knew  of  the 
claimant's  possearion  and  ox  the  appointment 
of  a  commissioner  to  convey.  Act  Gong.  March 
31,  1902,  c  846, 1 1,  82  Stat  284,  provTdeB  that 
In  all  actions  brought  in  a  state  conrt  by  any  pat- 
entee, bis  heirs,  or  anv  person  claiming  under  oim, 
for  the  possession  of  lands  patented  to  Indiana 
where  a  deed  baa  been  am>roved  by  the  Secre- 
tary of  tbe  Interior  to  the  lands  sou^t  to  be 
recovered  the  statute  of  limltationa  of  the  statea 
In  which  such  land  is  situate  shall  apply,  and 
section  2  provides  that  the  act  shall  not  apply 
to  any  anits  brought  within  one  year  from  and 
aftor  its  passage.  Held,  that  the  act  of  Otm- 
gresB  was  retroactive,  and  that  under  It  and 
Rem.  A  Bal.  Code,  |$  156,  786,  788.  relating  to 
limitation  of  actions  and  actions  to  quiet'title, 
the  plaintiff's  action  waa  barred. 

[Hid.  Note.— For  other  ease^  see  ladlam^ 
Dec  Dig.  {  27.*1 

7.  Indians  (i  27*)— Laxds— Aonozr  to  Ba- 

oovBB— Laches. 

After  the  patentee  of  Indian  lands,  with 
restrictions  on  alienation,  had  died  intestate  in 
1888,  an  Indian  claiming  to  be  his  sole  heir  at 
law  went  Into  immediate  possession  of  the  land, 
and  its  possession  vras  continued  by  the  claim- 
ant and  his  heirs  until  about  1901,  when  a  com- 
missioner acting  under  Act  Cong.  March  8, 
1893,  c  209,  27  Stat  633,  and  Act  Gong.  Jane 
7,  1897,  a  8,  30  Stat  87.  decided  that  the  claim- 
ant was  the  owner  of  the  land  and  woid  It  up- 
on his  written  consent  and  for  bis  benefit  to 
defendants,  who  In  good  faith  complied  with 
tbe  terms  of  parcbase  and  made  im|»t>vement8 
on  the  laud  greatly  adding  to  its  valne.  In 
180S  an  Indian,  but  a  citizen  of  the  United 
Statea,  to  whom  the  courts  bad  been  open,  and 
who  bad  knowledge  of  ttie  original  patentee'a 
death  and  of  the  daim  and  occupancy  of  his 
heir,  and  who  knew  or  should  have  known  that 
defendants  were  making  improvementa  and 
daiming  under  tiieir  deeds,  began  action  to  re- 
cover the  land  aa  heir  of  the  original  patentee 
and  aa  assignee  of  the  occupaofs  heirs.  Held, 
'  that  tbe  equitable  doctrine  of  laches  waa  ap- 
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[dicable,  and  tlmt  the  action  wu  barred  by  In- 
excusable neglect  and  lacbea; 

[Ed.  Note.— For  other  casei,  Me  Indiana, 
Dec  Dig.  i  27.*J 

Department  2.  Appeal  from  Saperlor  Court, 
Pierce  County;  M.  li.  Clifford,  Judge. 

Action  by  Uttle  BUI,  or  MaqulquI,  against 
John  Swanson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

E.  D.  Wllcoz  and  Wesley  Lloyd,  for  appel- 
lant. Bates,  Peer  &  Peterson,  for  reBpond- 
ents.  ^ 

CROW,  J.  This  action  was  originally  com- 
menced by  Little  Bill,  or  Mequlqul,  against 
John  Swanson,  Hllma  Swanson,  his  wife,  An- 
ton Nelson,  Bertha  Nelson,  his  wife,  Gustaf 
Peterson,  Anna  Peterson,  bla  wife,  Eaizabeth 
Spott  Sabms,  Willie  Sahms,  her  husband, 
George  Spott,  and  Edwin  Eells,  as  guardian 
of  George  Spott,  a  minor,  to  recover  20  acres 
of  land  in  Pierce  county.  From  a  Judgment 
in  favor  of  the  defendants  Swanson,  Nelson, 
and  Peterson,  the  plaintiff  has  appealed. 

There  Is  no  material  dispute  as  to  the 
facts.  On  the  evidence  we  conclude  the  find' 
iDgs  made  and  entered  by  the  trial  Judge 
must  be  sustained.  From  tbe  evidence  the 
following  facts  appear:  Tbe  appellant,  Little 
Bill,  whose  Indian  name  Is  MaqulquI,  Is  of 
Indian  birth,  Since  the  year  1887  he  has 
maintained  no  tribal  relations,  but  has  t>eep 
a  citizen  of  the  United  States.  By  virtue  of 
a  written  treaty  between  the  United  States 
and  certain  bands  of  Indians,  including  the 
Puyallup  Tribe,  made  on  December  26,  18S4, 
tbe  land  here  Involved,  together  with  other 
lands,  was  allotted  to  George  Jacobs,  a  mem- 
ber of  the  Puyallup  Tribe,  whose  Indian 
name  was  Slowltson,  but  who  was  commonly 
known  as  George  Jake.  He  took  possession, 
and  on  January  30,  1886,  the  President  of 
the  United  States  issued  to  him  under  the 
name  of  George  Jacobs  a  patent  which  con- 
tained restrictions  on  alienation.  George 
Jake,  who  was  a  bachelor,  died  intestate  on 
July  10.  1888,  and  left  surviving  him  as  his 
next  of  kin  Little  Bill,  or  MaqulquI,  appellant 
herein,  who  was  a  brother  of  Betsy  or  Betho- 
lltza,  the  deceased  mother  of  George  Jake, 
and  also  left  surviving  him  one  Peter  Spott, 
an  Indian,  his  llrst  cousin,  who  was  the  only 
son  of  a  deceased  sister  of  tbe  deceased  fa- 
ther of  George  Jak&  At  the  time  of  his 
death  George  Jake  was  In  peaceful  posses- 
sion of  the  land,  holding  under  bis  patent. 
In  March,  1890,  Peter  Spott,  claiming  to  be 
sole  heir  at  law  of  George  Jake,  caused  a 
petition  for  administration  upon  his  estate  to 
be  filed  fh  the  superior  court  of  Pierce  coun- 
ty. One  Joseph  Winyer  was  duly  appointed 
and  qualified  as  administrator.  Due  and  reg- 
ular administration  was  had  by  which  it  was 
adjudged  that  Peter  Spott  as  next  of  kin  and 
heir  at  law  was  entitled  to  the  entire  estate. 
Immediately  after  the  death  of  George  Jake, 


Peter  Spott  entered  Into  the  open,  note 
and  adverse  possession  of  the  land,  d 
the  same,  and  erected  buildings  and 
other  improvements  tbereon.  While  h< 
held  and  claimed  tbe  land,  he  was  frei 
ly  visited  by  tbe  appellant,  Little  BlU 
was  aware  of  bis  possession  and  clal 
sole  heir  at  law  of  George  Jake.  On  1 
3, 1803,  an  act  of  Congress  was  approve* 
March  8,  1893,  c  209,  27  Stat  633).  p 
ing  for  the  appointment  of  three  Pu: 
Indian  commissioners,  and  defining  tbe 
ties,  which,  In  part,  were:  "To  select  a: 
praise  such  portions  of  the  allotted  la 
are  not  required  for  homes  for  tbe  I 
allottees,  •  •  •  and  if  the  Secrets 
the  Interior  shall  approve  the  selection 
appraisemoits  made  by  said  commissioi 
allotted  land  so  selected  shall  be  sold  f< 
benefit  of  the  allottees  after  due  not! 
public  auction,  at  not  less  than  the  app: 
value  for  cash,  or  one-third  cash  an 
remainder  on  such  time  as  the  Secrete 
the  Interior  may  determine,  to  be  se 
by  a  vendor's  lien  on  the  property 
*  *  *  to  superintend  the  sale  of 
lands,  ascertain  who  are  the  true  owii< 
tbe  allotted  lands,  have  guardians  duJ 
pointed  for  the  minor  heirs  of  any  dec 
allottees,  make  deed  for  the  lands  t 
purchasers  thereof,  subject  to  the  api 
of  the  Secretary  of  the  Ihtarior,  which 
shall  operate  as  a  complete  conveyance  • 
land  upon  the  full  payment  of  the  pni 
money,  and  the  whole  amount  receive 
the  allotted  land  shall  be  placed .  li 
treasury  to  the  credit  of  tbe  Indian  en 
thereto,  and  the  same  shall  be  paid  t( 
In  such  sums  and  at  such  times  as  the 
mlssloner  of  Indian  affairs,  with  tbe  ai 
al  of  the  Secretary  of  tbe  Interior,  Bbt 
rect  •  •  •  That  the  Indian  all. 
shall  not  have  power  of  alienation  of  t 
lotted  lands  not  selected  for  sale  by 
commission,  for  a  period  of  ten  years 
the  date  of  the  passage  of  this  act,  ai 
part  of  the  allotted  land  shall  be  offere 
sale  until  the  Indian  or  Indians  entltl 
the  same  shall  have  slgn(>d  a  written  i 
ment  consenting  to  tbe  sale  thereof,  an 
pointing  said  commissioners,  or  a  major 
them,  trustees  to  sell  said  land  and  mi 
deed  to  tbe  purchaser  thereof.  «  «  « 
deeds  executed  by  said  commission  sha 
be  valid  until  approved  by  the  Secreta 
the  Interior,  who  Is  hereby  directed  to 
all  necessary  regulations  to  carry  out  th< 
poses  of  the  foregoing  provisions.  *  < 
Under  date  of  November  6,  1803,  tbe  D< 
ment  of  the  Interior  of  the  United  State 
written  instructions  to  tbe  commissk 
"To  select  and  appraise  such  portions  o 
allotted  lands  as  are  not  required  for  I 
for  the  Indian  allottees;  then  to  obtain 
the  Indian  or  Indians  entitled  to  the  ; 
a  written  agreement  signed  and  execut 
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the  proper  maimer,  conBentlng  to  the  sale 
thereof  at  a  sum  not  less  than  the  appraiser's 
raloe  and  appointing  and  constituting  you 
as  coomilssloners,  or  a  majority  of  you,  trus- 
tees to  sell  said  lands  and  make  deed  to  the 
purcfaasers  of  the  same. '  If  Indian  allottees 
or  heads  of  families  have  died  since  the  Is- 
floance  of  patents  for  lands  selected  and  ap- 
praised for  sale,  yon  will  determine  the  le- 
gal heirs  of  soch  allottee  or  head  of  family 
In  accordance  with  the  laws  of  the  state  of 
Washington;  or.  In  other  words,  the  true 
owners  of  the  allotted  lands;  and  have  guard- 
ians duly  appointed  for  the  minor  heirs  of 
any  deceased  allottees,  and  obtain  the  con- 
seit  of  the  heirs  of  twenty-one  years  and 
guch  guardians."  In  1S95  the  commissioners 
received  further  Instructions,  to  the  effect: 
"That  the  commissioners  were  not  required 
to  go  Into  the  state  courts  in  order  to  de- 
termine who  are  the  heirs  of  these  allottees. 
But  to  themselves  apply  the  rale  prescribed 
In  their  instructions,  and  when  the  'heir'  or 
'tme  owner*  Is  so  ascertained,  to  obtain  his 
consent  to  the  sale  of  his  allotment  in  the 
manner  provided  by  the  act  that  the  Presi- 
dent would  have  the  right  to  prescribe  rules 
for  the  descent  of  these  lands.  The  President 
speaks  and  acts  through  the  heads  of  the 
several  departments  in  relation  to  subjects 
irttlch  appertain  to  tbelr  respective  duties." 

James  J.  Anderson,  John  W.  Renfroe,  and 
Ross  J.  Alexander,  duly  appointed  and  quali- 
fied In  the  year  1893  as  Puyallup  commls- 
dloners,  proceeded  with  the  discharge  of  their 
duties,  found  and  reported  that  George  Jake 
died  hitestate  In  the  year  1888 ;  that  he  left 
Peter  Spott,  his  first  cousin,  surviving  blm 
as  his  next  of  kin  and  heir  at  law,  who  un- 
der the  laws  of  Washington  became  owner  of 
the  allotted  and  patented  land  of  the  de- 
cedent This  finding  was  later  approved  by 
the  Secretary  of  the  Interior.  On  January 
1,  1899,  Peter  Spott,  while  in  the  exclusive 
possession  of  the  land,  died  Intestate,  leaving 
sarriving  him  a  minor  child  named  George 
Bpott,  and  a  widow  named  Elizabeth  Spott, 
both  Puyallnp  Indians,  as  his  heirs  at  law, 
vho  contlnned  in  the  occupation,  possession, 
and  exclusive  use  of  the  land  until  April  S, 
1S99,  when  it  was  sold  to  respondente  herein 
as  hereinafter  stated.  Elizabeth  Spott  later 
intermarried  with  one  Willie  Sahms,  and  has 
Bince  been  known  as  Elizabeth  Spott  Sahms. 
On  July  2,  1897,  Clinton  A.  -Snowdon  was 
appointed  sole  commissioner  of  the  lands  of 
the  Puyallnp  Indian  reservation  under  Act 
June  7,  1897,  c.  3,  80  Stat.  87.  In  the  year 
1S98  and  prior  to  hia  death,  Peter  Bpott,  as 
b^  at  law  of  Geoi^e  Jake,  pursuant  to  Act 
Gong.  March  3,  1898,  c.  209,  27  Stat  633,  and 
Act  June  7.  1897.  c  3,  30  Stat  87,  supra, 
rigned,  executed,  and  actaiowledged  an  In- 
Mmment  In  writing  whereby  he  consented 
to  the  sale  of  the  land  and  appointed  C3inton 
A  Snowdon,  then  sole  commissions  of  the 
lands  of  the  Puyallup  Indian  reservation, 
the  trustee  to  sell  the  land  at  its  appraised 


value  and  make  deeds  to  the  purdiasers,<'all 
subject  to  the  approval  of  the  Secretary  of 
the  Interior.  Such  written  consent  was  there- 
after approved  by  the  Secretary  of  the  In- 
terior. On  January  18,  1901,  the  Secretary 
of  the  Interior,  In  answer  to  an  Inquiry  from 
Clinton  A.  Snowdon,  Instructed  him  as  fol- 
lows: "Where  allottees  and  true  owners  of 
Puyallup  lands  have  executed  their  consents 
of  sale,  the  same  having  been  approved  by 
the  Secretary,  It  has  been  the  practice  of 
the  department  to  continue  the  sale  of  the 
lands  covered  thereby  In  the  case  of  the 
death  of  an  allottee  or  true  owner  and  to  dis- 
tribute the  funds  arising  from  such  sale  to 
his  or  her  heirs.  The  office  and  the  depart- 
ment have  regarded  these  written  consents 
as  remaining  In  full  force  and  effect  upon 
the  decease  of  the  Indian  executing  the  same, 
and,  further,  that  .they  are,  as  above  indi- 
cated, In  the  nature  of  an  agreement  or  con- 
tract to  be  carried  out  for  the  sole  benefit 
of  his  heirs  In  case  of  his  decease.  •  •  « 
These  lands  are  sold  under  the  provisions  of 
Act  Cong.  March  3,  1893,  and  not  under  the 
laws  of  the  state  of  Washington.  ♦  •  • 
It  Is  for  the  department  to  pass  upon  the 
Bufllciency  of  consents,  and  not  the  courts  of 
the  state  of  Washington."  In  pursuance  of 
the  written  consent  executed  by  Peter  Spott 
and  in  compliance  with  his  instructions  from 
the  Department  of  the  Interior,  Clinton  A. 
^owdon,  as  commissioner  and  trustee,  ad- 
vertised, and  thereafter  in  due  course  sold 
and  conveyed,  the  land  in  three  separate 
tracts  to  the  respondents  Swanson,  Nelson, 
and  Peterson  for  the  aggregate  sum  of  $1,- 
800,  at  the  rate  of  $90  per  acre,  which  was 
then  a  fair  and  reasonable  value.  The  re- 
spondents Inmiedlately  entered  Into  open,  ex- 
clusive, and  notorious  possession  under  their 
deeds,  claiming  title  nnder  the  original  pat- 
entee, George  Jake,  under  Peter  Spott  as  his 
sole  heir  at  law,  so  adjured  by  the  8as>a1or 
court  of  Pierce  county,  and  determined  1^ 
the  finding  of  the  commissioners  approved  by 
the  Secretary  of  the  Interior,  and  also  under 
Peter  Spott's  written  consent  and  the  ap- 
proved deeds  executed  by  Clinton  A.  Snow- 
don, commissioner  and  trustee.  At  the  time 
respondents  purchased,  they  had  no  notice  or 
knowledge  of  the  death  of  Peter  Spott,  nor 
did  they  learn  of  the  same  until  after  the 
commencement  of  this  action.  They  pur^ 
chased  In  good  faith,  paid  a  fair  consideration, 
made  no  Investigation  as  to  the  death  of  Pe- 
ter Spott,  hia  heirs,  or  the  members  of  his 
family,  but  relied  exclusively  upon  the  repre- 
sentations of  Commissioner  Snowdon  and  of 
the  Department  of  the  Interior,  and  the  reg- 
ularity of  their  proceedings.  ReepfnidentB 
have  since  made  pennanoit  Improvonents, 
some  of  them  since  the  commencement  of  tills 
action,  as  follows:  Req^mdent  Swanson,  who 
pnrchued  eight  acres,  has  made  permanent 
improvonents  of  the  reasonable  value  of 
$1,850,  respondeat  Ntison,  who  pnzvdiaaed 
four  acres,  has  made  permanent  Im^ave- 
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menta  of  the  reasonable  value  of  fl,400,  and 
reaiwndent  Peterson,  who  purchased  eight 
acree,  has  made  permanent  Improvements  of 
the  value  of  92,600.  The  land,  together  with 
the  ImproTementa  thereon,  was  at  the  date 
of  the  trial  of  the  reasonable  value  of  $900 
per  acre,  and  was  at  the  time  of  the  com- 
mencement of  this  action  of  the  reasonable 
value  of  $600  per  acr&  Since  purchasing  the 
land  respondents  have  paid  all  taxes  levied 
thereon.  Appellant  did  not  assert  or  make 
any  claim  to  any  of  the  land  as  heir  at  law 
of  George  Jake  or  otherwise  until  about  the 
time  of  the  commencement  of  this  action  in 
April,  1900.  George  Spott,  minor  sou  and 
heir  at  law  of  Peter  Spott,  died  intestate  dur- 
ing the  pendency  of  this  action,  leaving  his 
mother,  Elizabeth  Spott  Sahms,  as  his  only 
heir  at  law.  She  by  cross-complaint  filed  here- 
in claimed  the  land  as  heir  at  law  of  her 
deceased  husband,  Peter  Spott,  and  her  de- 
ceased son,  George  Spott,  on  the  theory  that 
the  sale  made  to  respondents  by  Clinton  A. 
Snowdon  after  the  death  of  Peter  Spott  was 
void,  that  the  written  instrument  of  consent 
executed  by  Peter  Bpott  bad  been  revoked  by 
his  subsequent  death,  and  that  Peter  Spott 
was  the  sole  heir  at  law  of  George  Jake,  de- 
ceased. After  filing  her  cross-complaint,  all 
of  her  alleged  rights  and  Interests  were 
transferred  to  the  appellant.  Little  Bill,  and 
all  defendants  other  than  the  respondents 
Swanson,  Nelson,  and  Peterson  and  their  re- 
spective wives  were  thereupon  dismissed  from 
this  action.  The  appellant.  Little  Bill,  now 
claims  all  title  or  Interest  that  may  have 
been  held  by  Peter  Spott  or  his  heirs  at  law, 
on  the  theory  of  a  revocation  of  Peter  Spott's 
written  consent  by  his  death  prior  to  any  sale 
by  Snowdon,  trustee.  He  also  prosecutes  his 
original  claim  as  lidr  at  law  of  George  Jake, 
deceased. 

The  trial  court  concluded  the  appellant  has 
been  guilty  of  Inexcusable  neglect  and  laches 
in  falling  to  assert  his  claim  to  the  land;  that 
bis  action  has  been  barred  by  the  statute  of 
limitations;  that  the  questions  sought  to  be 
litigated  herein  have  been  once  determined 
by  the  Department  of  the  Interior  of  the 
United  States;  that  its  Judgment  has  not 
been  appealed  from  or  modified.  Is  in  full 
force  and  effect,  and  Is  res  adjudlcata;  that 
this  action  should  be  dismissed ;  that  the  re- 
spondents* title  should  be  quieted;  and  that 
the  several  deeda  of  Snowdon  as  commission- 
er and  trustee  conveyed  an  absolute  fee- 
almple  title. 

[1  ]  The  above  statement,  made  with  much 
detail  and  at  considerable  length.  Is  suffi- 
cient without  argument  to  sustain  the  con- 
clusions of  law  and  final  decree  made  and 
entered  by  the  trial  court  The  appellant  In- 
sists (1)  that  laches,  being  an  equitable  de- 
fense, cannot  be  interposed  in  this  action  at 
law,  and  that  In  any  event  laches  has  not 
been  shown;  (2)  that  the  action  has  not  been 
barred  by  any  statute  of  limitation ;  (8)  that 
the  niperlor  «ouzt  ot  Pierce  cotmtr  acted 


'Without  Jurisdiction  In  the  adminlsi 
proceedings;  (4)  that  the  decision  of  tl 
retary  of  the  Interior  approving  the  : 
of  heirship  made  by  the  commlsslonei 
without  lurlsdlctlon  and  void;  ^)  tb 
written  ccmsent  execnted  by  Peter  Spc 
pointing  Clinton  A.  Snowdon  trustee,  i 
voked  by  the  death  of  Peter  Spott,  wh 
cnrred  prior  to  the  execution  of  any 
by  Snowdon,  and  that  such  deeds  an 

[2]  The  contention  last  mentioned  ii 
in  support  of  any  Interest  ai^Uan 
have  acquired  during  the  pendency  < 
action  from  the  heirs  of  Peter  Spott,  < 
ed.  The  decision  of  this  court  In  Prld 
Jacoba,  4&  Wash.  562,  90  Pac.  922,  : 
appellant's  contention  that  the  wzlttf 
sent  executed  by  Peter  Spott  wag  revo 
his  death.  Further  discussion  of  tha 
Is  mtueceBsary. 

[91  By  Act  Gone.  Teb.  8,  1887,  &  3 
Stat  888,  Littie  BUl  and  George  Jake  1 
dtizena  of  the  United  States.  19  Q 
Attorney  Gotoral  of  U.  S.  Georg 
was  thai  holding  land  allotted  to  talm 
a  patent  Identical  in  Its  ternia,  jfttr 
and  restrictions  upon  alienation,  wl 
patent  considered  by  this  court  in  Gn 
Kanti.  41  Wash.  115,  83  Pac.  9. 
said:  "After  a  careful  consideration 
terms  of  said  patent,  the  sixth  artlcfle 
Omaba  Treaty,  the  beneficial  results 
to  be  attained  thereby,  and  in  the  11 
the  authorities,  we  condude  that  the 
set  forth  in  the  complaint  conveyed  ta 
leon  Gwdon  a  base,  or  qualified,  fee 
title,  subject  to  temporary  reetrlctloni 
alienation,  which  might  thereafter 
an  absolute  fee-simple  tlU&  The  qi: 
tlons  subjoined  to  said  base  fee  resulte 
the  stipulation  of  said  sixth  article 
Omaha  Treaty  that  if  said  patentee 
family  should  neglect  to  till  the  soli  or 
rove  from  place  to  place,  the  Freeld»il 
cancel  said  assignment,  even  tiiough 
had  issued.  *  *  *  Although,  as  Int 
In  Bird  V.  Wlnyer,  supra  [24  Wash. 
Fac,  178],  the  only  Inomedlate  practlca 
fit  arising  from  the  title  conveyed  ' 
secure  to  the  patentee  and  his  family 
slon  and  use  of  said  land  until  such  1 
the  restrictions  on  alienation  should 
moved  by  the  Legislature  of  the  si 
Washington  and  by  Act  of  Congress, : 
estate  actually  conveyed  was  one  of  1 
ance,  being  a  base  fee-simple  title,  te 
rlly  restricted  as  to  alienation,  and  sul 
forfeiture  in  the  event  of  the  patentee 
family  failing  to  till  the  soli  or  upoi 
returning  to  nomadic  habits  of  Ufe 
section  5  of  Act  Cong.  Feb.  8,  1887,  c. 
Stat  388,  supra,  the  laws  of  descent  ol 
Ington  were  made  applicable  to  allott 
patraited  Indian  lands  in  this  state. 
Jake  held  an  inberltable  estate  in  tl 
<m  January  10,  1888,  when  he  died  in' 
It  thai  derolved  upon  soma  f wnm  U 
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tlie  qoastlon  of  inheritance,  and  determine 
vho  were  his  heirs  at  law.  The  respondents 
contend  the  proper  forom  was  the  superior 
court  of  Pierce  conntr.  which  they  assert 
had  Jorisdictlon  both  of  the  land  and  the 
person.  In  support  of  this  contention  they 
cite  Bird  T.  Terry  (C.  C.)  129  Fed.  472;  Bird 
T.  Wlnyer,  24  Wash.  269,  64  Pac  178;  Gay- 
m  V.  KautsE,  41  Wash.  115,  83  Pac  9;  Frazee 
T.  Piper.  51  Wash.  278,  98  Pac.  700;  Wa-la- 
note-tke-tynln  v.  Carter,  6  Idaho,  86,  68  Pac. 
106.  These  authorities  trad  to  sustain  re- 
spondents' contention,  as  to  whfch  there 
could  be  no  question  were  It  not  for  the  point 
raised  by  appellant  that  the  United  States 
being  Interested  would  be  a  necessary  party 
to  the  preceding  or  actloo,  end  that  It- is  not 
sabject  to  the  jurisdiction  of  a  state  court 

[4]  Uoquestlouably,  when  the  United  States 
has  by  patent  or  otherwise  reserved  title  In 
ItEdf  for  the  benefit  of  an  Indian  allottee,  It 
would.  In  the  absence  of  legislation  to  the 
contrary,  become  a  necessary  party  to  any 
action  or  proceeding  involTlng  such  title,  and 
an  adjudication  by  a  state  court  would  not 
be  binding.  It  was  so  held  in  McKay  r.  Ka- 
lyton.  204  U.  S.  468,  27  Sup.  Ct  346,  51  L. 
Ed.  66&  That  case,  however.  Is  not  perti- 
nrat  hwe,  as  the  entire  argument  In  the  opin- 
ion la  predicated  on  the  fact  that  the  title 
then  under  consideration  remained  in  the 
United  States  government  whldi  held  it  in 
trast,  and  that  a  subsequent  patent  would  In 
due  season  become  necessary  to  convey  the 
same  to  the  allottee.  It  therefore  became 
manifest  that  no  action  of  the  courts  of  the 
state  of  Oregon  afTectlng  such  title  held  by 
the  United  States  could  be  binding  unless  the 
United  States  had  by  statute  eabjected  it- 
self to  the  Jurisdiction  of  such  tribunals, 
which  it  had  not  done.  No  such  condition  as 
to  the  title  exists  in  this  action. 

[S]  The  patent  held  by  George  Jake  Is  vi- 
tally difTwent  from  the  one  there  under  con- 
sideration, In  that  neither  the  fee  nor  the 
title  was  retained  by  the  United  States.  On 
the  contrary,  title  passed  to  George  Jake,  the 
patentee,  subject  to  the  possibility  of  defeat 
by  a  roving  life,  and  subject  also  to  restrie- 
tlons  upon  alienation.  The  United  States 
had  no  Interest  in  the  devolntl<»i  of  the  title 
by  Inheritance  and  was  not  a  necessary 
party  to  any  action  or  proceeding  In  which 
the  Inheritance  might  be  determined.  Appel- 
lant further  contends  the  United  States  re- 
tained as  trustee  for  the  patentee  George 
Jake  some  power  of  alienation,  that  to  exer- 
cise anch  power  it  was  necessary  to  deter- 
mine who  were  his  heirs  at  law,  and  that  the 
United  States  would  be  a  necessary  party  to 
the  proceeding  where  the  question  of  heir^ 
ship  was  an  issue.  Conceding,  without  de- 
ciding, this  contention  to  be  well  taken,  it 
will  be  noticed  that  by  Act  Mar<^  3,  1893, 
c.  209.  27  Stat  633,  supra,  the  United  States 
provided  for  the  exercise  of  sucb  power  of 
alienation,  and  also  provided  for  a  method  of 
couT^ance  of  these  lands  through  the  Indian 


commissioner  and  trastee,  acting  upon  the 
written  consent  of  the  allottee.  By  the  same 
statute  and  subsequent  written  Instructions, 
it  also  directed  that  the  questions  of  owner- 
ship and  heirship  should  be  determined  by 
the  commissioners,  and  that  their  decision 
should  be  reported  to  and  approved  by  the 
Secretary  of  the  Interior.  It  Is  conceded 
this  was  done,  that  no  appeal  has  been  taken 
from  the  finding,  and  that  It  stands  without 
modification  or  change.  The  decisions  of  the 
different  departments  of  the  general  govern- 
ment of  the  United  States  on  questions  of 
fact  within  the  scope  of  their  authority  are 
everywhere  conclusive  except  on  appeal  with- 
in the  departmoit  Marquez  v.  Friable,  101 
U.  S.  473,  25  li.  Ed.  800;  Wiseman  v.  East- 
man, 21  Wash.  163,  57  Pac.  898.  Without 
regard,  therefore,  to  the  question  of  the  Ju- 
risdiction of  the  state  court,  we  conclude  the 
trial  Judge  did  not  err  In  holding  that  the 
question  of  heirship  sought  to  be  litigated 
herein  has  been  finally  determined  by  the  De- 
partm^t  of  the  Interior,  and  that  Its  Judg- 
ment Is  res  adjudlcata. 

[6]  From  what  has  been  heretofore  said,  it 
necessarily  follows  the  trial  court  was  cor- 
rect In  its  conclusion  that  the  appellant's  ac- 
tion has  been  barred  by  the  statutes  of  limi- 
tations of  this  state.  Appellant  contends  no 
statute  of  limitation  of  this  state  Is  applica- 
ble, as  the  patented  land  could  not  be  alien- 
ated by  the  Indian  patentee  or  owner  at  any 
time  prior  jto  the  year  1903  when  the  restric- 
tions upon  alienation  ceased.  While  it  Is 
true  that  the  United  States  by  Act  March  3, 
1893.  c.  200,  27  Stat  633,  supra,  continued  the 
rffltrlctlon  upon  the  right  of  alloiatlou  until 
March  3,  1903,  it  nevertheless  by  an  act 
which  took  effect  while  such  restrictions  od 
alienation  still  existed  provided  that,  if  the 
patentee  failed  to  assert  any  alleged  rl^t  be 
might  claim,  he  should  under  certain  cir- 
cumstances lose  such  right  under  the  statutes 
of  limitations.  See  Act  March  31,  1902,  c. 
946,  32  Stat  284.  Section  1  of  the  act  reads 
as  follows:  *rrhat  in  all  actions  brought  In 
any  state  court  or  United  States  court  by 
anv  patentee,  his  heirs,  grantees,  or  any 
person  claiming  under  such  patentee,  for  the 
possession  or  rents  or  profits  of  lands  pat- 
ented in  severalty  to  the  members  of  any 
tribe  of  Indians  under  any  treaty  between 
It  and  the  United  States  of  America,  where 
a  deed  has  been  approved  bjf  the  Becretarv  of 
the  Interior  to  the  lands  sought  to  be  re- 
covered, the  statutes  of  limitations  of  the 
states  in  which  said  laud  Is  situate  shall  be 
held  to  apply,  and  it  shall  be  a  complete  de- 
fense to  such  action  that  the  same  has  not 
been  brought  within  the  time  prescribed  by 
the  statutes  of  said  state  the  same  'as  if 
such  action  had  been  broiight  for  the  re- 
oovery  of  land  patented  to  others  than  mem- 
bers of  any  tribe  of  Indians."  This  statute 
seems  plain  in  its  terms.  Appellant,  how- 
ever, contends  that  it  is  necessary  for  the- 
wbole  period  of  limitations  to  bav«  run  after  - 
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the  Issuance  of  the  deeds  executed  by  Snow- 
don,  trustee.  Tbe  portions  of  the  statute 
ivhlch  we  have  Italicized,  disclose  an  in- 
tention to  make  It  retroactive,  applicable 
against  any  [)atentee  or  any  successor  In  In- 
terest sudi  as  appellant  claims  to  be.  That 
the  application  of  this  statute  was  Intended 
to  be  retroactive  Is  further  shown  by  Its 
second  section,  which  reads  as  follows: 
"That  this  act  shall  not  apply  to  any  suits 
brought  within  one  year  from  and  after  its 
passage."  This  section  secured  to  the  claim- 
ant a  reasonable  time  for  bringing  action  in 
case  the  full  period  of  limitations  had  al- 
ready expired.  George  Jake  died  in  1888. 
Peter  Spott  went  Into  Immediate  possession, 
claiming  to  be  bis  sole  heir  at  law.  His  pos- 
session was  succeeded  without  interruption 
by  that  of  his  heirs  at  law  and  by  that  of 
the  respondents  holding  imder  their  deeds. 
Little  Bill  linew  of  the  death  of  George 
Jake,  of  the  possession  and  claim  of  Peter 
Spott  and  his  heirs,  of  the  appointment  of 
the  commissioners;  but  did  not  commence 
this  action  until  1905,  although  he  was  at 
all  times  a  citizen  of  the  United  States,  and 
the  courts  were  open  to  him.  Clearly  he  is 
barred  by  tbe  statutes  of  limitations.  Rem. 
&  Bal.  Code,  SS  156,  786,  78a 

[7]  We  further  hold,  Irrespective  of  the 
statutes  of  limitations,  the  trial  court  was 
right  In  Its  conclusion  that  the  appellant 
has  been  guilty  of  inexcusable  neglect  and 
laches  sufllclent  to  preclude  blm  from  any 
recovery  herein.  In  response  to  the  defense 
of  laches,  appellant  contends  the  doctrine 
of  laches  is  confined  to  courts  of  equity 
where  It  Is  recognized  at  all,  and  that  it  has 
no  application  to  this  action  which  was 
commenced  as  an  action  at  law.  In  Peter- 
son V.  Philadelphia  Mortgage  &  Trust  Com- 
pany, 33  Wash.  464,  74  Pac.  585,  it  was  held 
that  equitable  defenses  may  he  Interposed  in 
an  action  commenced  as  an  action  at  law, 
and  that,  when  the  equitable  defense  has 
been  set  forth  and  pleaded,  the  cause  may 
be  first  tried  as  one  of  equitable  cognizance. 
This  rule  was  afterwards  affirmed  in  Llnd- 
ley  V.  McGlauflln,  57  Wasb.  581,  107  Pac. 
855.  The  defense  was  properly  pleaded  and 
considered.  If  there  ever  was  an  action 
in  which  the  equitable  defense  of  laches 
should  be  enforced,  this  Is  such  action.  Peter 
Spott  claimed  to  be  the  sole  heir  of  George 
Jake,  deceased,  took  and  held  exclusive  pos- 
session of  tbe  land  under  such  claim,  made 
improvements,  was  adjudged  to  be  such  heir 
by  the  superior  court  of  Pierce  county  and 
by  the  Interior  Department  of  the  United 
States,  and  executed  bis  written  consent  to 
Clinton  A.  Snowdon,  trustee.  Tbe  respond- 
ents purchased  the  land  In  good  faith  for  a 
valuable  consideration,  relying  on  all  of 
these  facts,  and  have  made  valuable  im- 
provements. The  land  has  never  been  in 
fippellant's  possession,  but  has  been  held  con- 
tinuously since  the  year  1888  by  others 
whose  claims  were  adverse  to  him.  When 


tills  action  was  commenced.  It  bad  advi 
In  value  from  $90  to  $600  per  acre.  1 
BUI  knew  of  George  Jake's  death,  and 
Peter  Spott  had  taken  jMSsession  nn^ 
claim  of  heirship.  He  lived  less  tha 
miles  from  the  land  and  frequently  Ti 
Peter  Spott  He  made  no  claim  of 
ship,  bnt  remained  quiet  and  inactive  ' 
respondents  were  making  their  purct 
payments,  and  improvements.  He  must 
known,  or  should  have  known,  they  we 
possession  under  color  of  title  In  good  : 
claiming  ^  under  their  deeds.  Yet  he 
no  action  until  the  year  1905,  when  b 
stltuted  tblfl  suit  In  Ferrell  v.  Lor* 
Wash.  673,  86  Pac  1062,  we  said:  "V 
a  case  is  of  purely  equitable  cognlzan< 
the  application  of  the  doctrine  of  I 
courts  of  equity  act  upon  their  own  inb 
doctrine  of  discouraging,  for  the  pea< 
society,  ancient  demands,  and  refuse  t 
terfere  where  there  has  been  gross  li 
in  prosecuting  the  claim  or  long  acqules 
in  the  assertion  of  adverse  rights.  In 
cases  the  statute  of  limitations  doef 
necessarily  govern  the  court  in  the  ap; 
tion  of  the  doctrine  of  laches.  9  Ba 
Law  Of  Real  Property,  {  757;  Gay  v.  H 
male,  30  Wash.  622,  71  Pac.  190;  Boj 
East.  161  N.  Y.  580,  66  N.  E.  114,  76 
St  Rep.  290;  Galliher  v.  CadweU, 
U.  S.  368,  12  Sup.  Ct  873,  36  L.  Ed. 
Penn  Mut  Ins.  Co.  v.  Austin,  16S  1 
685,  18  Sup.  Ct  223,  42  L.  Ed.  626.  T 
is  no  Infiexlble  rule  controlling  the  ap 
tion  of  the  defense  of  laches.  The  fact 
circumstances  of  each  case  must  g( 
courts  of  equity  in  permitting  said  de 
to  be  made.  The  authorities  show 
while  lapse  of  time  Is  one  of  the  elei 
to  be  considered  in  applying  this  equ! 
defense  to  stale  claims,  It  Is  only  one 
that  It  is  not  necessarily  the  controlil 
most  Important  one.  Regard  must  be 
to  all  of  the  facts  and  surrounding  ci: 
Btancee,  and  if,  when  carefully  con&i( 
they  do  not  appeal  to  the  conscience  o 
chancellor  on  behalf  of  a  claimant,  th 
fense  of  laches  should  be  allowed." 
Schrimpscher  v.  Stockton,  183  U.  8.  2{ 
Sup.  Ct  107,  46  Ia  Ed.  203,  the  Sui 
Court  of  the  United  States  said:  "C< 
ing,  but  without  deciding,  that  so  loi 
Indians  maintain  their  tribal  relations 
are  not  chargeable  with  laches  or  faili 
assert  their  claims  within  the  time 
scribed  by  statutes,  as  to  which  see  Fe 
Patrick,  145  U.  S.  317,  330  [12  Sup.  Ct 
36  L.  Ed.  719],  Id.  [C.  C]  36  Fed.  457, 
Swartzel  v.  Rogers,  8  Kan.  374,  Blm  J 
V.  Johnson  Co.,  3  Kan.  299,  WU^  T. 
kuk,  6  Kan.  94,  Ingraham  v.  Ward,  56 
550  [44  Pac.  14],  they  would  lose  tbi 
munlty  when  their  relations  with  their 
were  dissolved  by  accepting  allotmen 
lands  In  severalty."  Statutes  of  the  I 
States  providing  for  allotment  of  I 
lands  and  patents,  with  restrictiona 
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alienation,  were  enacted  to  protect  Indiana 
from  Bchemes  and  fraadul^t  practlcea  of 
white  men,  not  to  aid  In  the  unconsdonaUe 
and  Inequitable  enforoemesit  of  stale  claims, 
to  the  iujary  of  innocoit  parties  who  In 
good  Calth,  for  value,  and  by  regular  pro- 
cedure have  purchased  allotted  Indian  lands 
tbroush  the  Interior  D^urtment  of  the 
United  States,  Appellant  has  at  all  times 
since  the  deaOi  of  George  Jake  been  a  cit- 
izen of  the  United  States.  Courts  of  Justice 
Iiave  been  open  to  him  for  the  assertion  and 
protection  of  his  rights.  Should  he  now  be 
awarded  a  recovery  In  this  action  the  result 
would  be  that  the  very  statutes  enacted  to 
prevent  frauds  would  be  an  aid  to  fraud. 
Courts  of  equity  will  not  countenance  the 
prosecution  of  stale,  unjust  and  Inequitable 

The  Judgment  If  affirmed. 

DUNBAB,  a  X,  and  MORRIS  and  CHAD- 
WICE[,  JJ^  ooncnr.  ELLIS,  3.,  took  no  part 


LrrFLS  BILL  T.  DTSLIN  et  bL 

(Sapxeme  Court  of  Washington.    Aug.  25, 
1911.) 

Department  2.  Appeal  from  Saperlor  Oourt, 
Pierce  County;  M.  L.  Clifford.  Judjre. 

Action  by  Little  Bill,  or  Maguiqui,  against 
Jesue  A.  Dyslin  end  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

a  D.  WIlcoz  and  Wesley  Lloyd,  for  amel- 
lanL  Boyle,  Warbarton  &  Utwxwj  and  Jas. 
J.  Anderson,  for  resptmdents, 

PER  OURIAM.  This  action  was  commenced 
by  Little  Bill,  or  Maguiqui,  against  Jessie  A. 
Dyslin  and  others,  to  recover  possession  of 
certain  Puyallup  Indian  land  In  Pierce  county. 
From  a  Judgment  in  favor  of  the  defendants, 
tbe  plaintiff  naa  appealed. 

The  Issues  here  raised  involve  the  same  qpes- 
tioDS  presented  on  appeal  in  tbe  cause  of  iJttle 
BiU  T.  Swanson  et  al.,  117  Pac.  481,  No.  9,314. 

Up(m  the  antbori^  of  the  opinion  In  that 
cause,  filed  on  Uiis  date,  the  Judgment  herein  is 
affirmed. 


STATE  ex  reL  STLVEJSTER  et  al.  t.  SUPBJ- 
BIOB  COURT,  BENTON  OOUNTT. 

(Supreme  Court  of  Washington.   Aug.  19, 
1911.) 

L  BboinniT  DoHAiir  d  6S*}— Ura  or  Stbeetb 
— FaANcmss— SIzmtT  or  use. 

The  nature  and  extent  of  the  occupancy 
of  a  public  street  proposed  to  be  taken  by  a 
railroad  company  ander  a  franchise  from  a  city 
council  to  build  and  operate  a  railroad  therein 
is  to  I>e  determined  by  the  terms  of  the  fran- 
difse,  and  not  by  tne  petition  to  condemn 
against  abutters  or  by  the  saperlor  court's  or- 
der M  aeoessity,  since  the  right  to  condemn 
against  the  abutters  la  dependent  upon  the 
right  to  occupy  the  street  as  against  ue  puh> 
lie 

[Bd.  Nota.~For  other  eases,  see  Bminent  Do- 
main. Cent  IMg.  H  147-100;  Dec  Dig.  f  68.*J 


2.  MUNICIPAI,  CoBFOaATIONB  (JS  680,  681*)— 
Raxlboads  (8  76*>— Use  of  STBErre— Pow- 

EB  to  GUANT  FRAKCHIBE. 

A  franchise  granted  by  tbe  council  of  a 
town  of  the  fourth  class  authorising  a  railroad 
company  to  bnild  and  operate  a  r^lroad  In  a 
public  street,  and  providing  that  tbe  tracks 
should  conform  to  the  estebliBhed  grade  of  ths 
street,  that  they  should  not  be  used  for  the 
storage  of  cars  or  other  than  as  a  main  line  for 
the  passing  of  trains,  that  the  road  should  not 
impede  ordinary  traffic,  or  subject  the  public  to 
unnecessary  danger  or  inconvenience  from  oper^ 
ating  or  maintaining  the  tracks,  Is  valid ;  and 
under  Rem.  ft  BaL  Code,  f  7731,  subd.  13.  re- 
lating to  the  powers  ot  councils  of  fourth  class 
cities  and  towna,  the  council  had  authority  to 
grant  a  franchise  to  lay  the  timeks  leagthwiw 
m  tbe  streeL 

[Bd.  Note^For  other  easeSi  see  Municipal 
Corporations,  Cent  Dig.  Sf  1469-1466;  Dee 
Dig.  SI  680,  681 ;«  Railroads,  Dec.  Dig.  {  76.*j 

3.  EhflNENT  DoiIAm  (I  47*)— PBOTIBTr  8UB- 

JBCT— SlBKETS. 

The  right  of  a  railroad  to  condemn  the 
property  rights  of  abutting  owners  on  a  street 
under  a  municipal  franchise  to  build  and  oper- 
ate a  road  therein  exists  if  the  power  to  grant 
its  franchise  existed,  and  was  properly  exer- 
cised by  the  city. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  107-120;  Dec  Dig.  |  47.*J 

4.  BmiraRT  DouAin  (I  59*)  —  Bxsboibs  or 
Dblboated  Poweb— UKHAiTflnoN  or  Fow- 

EB. 

WhUe  It  Is  the  general  rule  that  a  rail- 
road exhausts  its  power  of  eminent  domain  hr 
maUng  a  location,  and  cannot  make  a  generd 

or  unnecessary  change  without  legislative  au- 
thority, yet  under  Rem.  ft  Bal.  Code,  {  8738, 
which  provides  that  any  oorporaticm  may  change 
the  location  of  its  road  to  avoid  annoyances  to 
public  travel  or  dangerous  curves  or  grades,  or 
for  other  reasonable  cause,  and  for  such  pur- 
pose shall  have  tbe  same  right  to  enter  upoo 
and  appropriate  the  lands  as  In  tbe  original 
location,  construed  with  sections  8739  and  8740, 
which  provide  that  a  corporation  organised  to 
construct  railroads  may  condem**  lands,  a  rail- 
road which  finds  that  Uie  location  first  adopted 
would  not  admit  of  a  grade  line  without  expos- 
ing the  railroad  to  tbe  high  waters  of  a  river 
may  malce  a  subsequent  and  different  location; 
the  statute  being  declaratory  of  the  rate  ot  the 
c<Hnmon  law. 

[Ed.  Note.— For  other  cases,  see  Etailnent  Do- 
main, Cent  Dig.  U  143-145;  Dec.  Dig.  i  59.*] 

5.  EUIKENT   DOHAIIT    (|   47*)  —  EtXEBCISE  Or 
POWEB— NECESSmr  FOB  Afpbofbiation. 

He  selection  of  a  location  by  a  railroad  in 
tlx  exercise  of  a  francfaise  to  build  and  operate 
a  road  makes  a  prima  facie  case  of  necessity, 
which  can  be  overcome  onlv  by  convincing  proof 
that  the  taking  of  the  lana  sought  would  be  so 
unnecessary  and  unreasonable  as  to  be  oppres- 
sive and  an  abuse  of  power,  and  where  the 
company's  selection  of  a  particular  location  ii 
shown,  with  proof  that  a  changed  location  was 
necessary  and  the  only  evidence  to  the  coDtrary 
is  that  the  location  is  a  public  street,  and  that 
there  is  private  property  availaUe,  withont 
showing  that  any  other  location  other  than  that 
selected  was  more  suitable  for  the  company  and 
less  injurious  to  ottiers,  tbe  necessity  is  suffi- 
ciently shown. 

[Sd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  107-120 ;  Dec.  Dig.  (  47>j 

6.  M17NI0IPAL  OOBPOBATIOna  (H  10^— Fbar- 

OHun— OannTAROB— VAUDrrr. 

Bern,  ft  BaL  Code,  SI  7720,  7730.  proride 
Uiat  towns  of  the  fourth  class  shall  have  five 
councilmen,  and  that  the  afflmatlve  votes  ot 
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three  of  tbem  are  necessair  to  grant  a  fran- 
chise.  Sections  7672  and  7683  provide  that 
cities  of  the  third  class  shall  have  seven  couocil- 
men,  and  that  the  affirmative  votes  of  five  of 
them  are  necessar;  to  grant  a  franchise.  iSec- 
tion  74SS  provides  that,  after  an  election  ad- 
vancing a  town  to  a  city  of  the  third  class,  it 
shall  be  the  duty  of  the  clerk  of  the  election 
board  to  certify  and  forward  to  the  Secretary 
of  State  a  transcript  of  the  record,  whereup- 
on such  corporation  shall  be  a  city  of  the  third 
class,  and,  when  a  corporation  is  actually  or- 
ganized by  the  election  and  qualification  of  its 
officers.  Judicial  notice  shall  be  taken  of  Its  pro- 
ceedings. Section  7489  provides  that  the  offi- 
cers of  the  town  shall  continue  In  office  until 
the  officers  of  the  city  are  elected  and  qualified, 
and  that  the  ordinances  of  the  town  shall  coo- 
tinoe  in  force  until  repealed  by  the  new  city 
council.  On  May  24tb  an  election  vas  had  ad- 
vancing a  town  of  the  fourth  class  to  a  city  of 
the  third  class,  and  on  November  15th,  before 
the  first  election  of  officers  was  had,  a  franchise 
ordinance  was  passed  by  an  affirmative  vote  of 
four  members  of  the  council  with  an  enacting 
clause  appropriate  to  a  city  of  the  third  class, 
which  was  sealed  and  was  attested  by  the  city 
clerk,  who  took  a  bond  of  the  grantee  running 
to  the  "city."  I/eld,  that  the  form  and  seal  of 
the  ordinasce  were  mere  irregularities,  not  mak- 
ing it  vpid  and  that  the  ordinance  as  passed 
by  four  affirmative  votes  of  the  council  was 
valid. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  106.*] 

Department  2.  Certiorari  by  the  State,  on 
relation  of  Norbert  R.  Sylvester  and  another, 
against  the  Superior  Court  for  Benton  Coun- 
ty to  review  flndlngs  of  public  use  and  nece»- 
sltr  made  by  the  court  in  condeumatlon  pro- 
ceedings. Affirme<L 

Moulton  &  Henderson,  for  relators.  Dan- 
son  &  Williams  and  George  D.  Lantz,  for  re- 
spondent 

ELLIS,  J.  The  relators  by  certiorari  seek 
a  review  of  findings  of  public  use  and  neces- 
sity made  by  the  respondent  conrt  in  emi- 
nent domain  proceedings  instituted  by  the 
Oregon-Washington  Railroad  &  Navigation 
Company  to  condemn  the  property  rights  of 
relators  as  owners  of  lots  abutting  upon 
Front  street  In  the  city  of  Kennewlck.  Re- 
lator's lots  abut  upon  the  southerly  side  of 
the  street  with  a  frontage  thereon  of  about 
75  feet.    The  railroad  company  proposes  to 
construct  on  the  north  30  feet  of  the  street 
a  double  track  railway  as  a  part  of  Its  main 
line.   Prior  to  the  Institution  of  the  proceed- ! 
ings  the  town  of  Kennewlck  by  ordinance,  | 
the  validity  of  which  is  questioned,  granted  , 
to  the  company  a  franchise  to  build  aud  oper-  ^ 
ate  Its  road  on  the  street  On  April  24, 1908,  | 
prior  to  the  date  of  this  franchise,  the  North  i 
Coast  Railroad  Company,  grantor  of  the  I 
Oregon- Washington  Railroad  &  Navigation  j 
Company,  adopted  a  different  line  through 
the  city,  and  condemned  a  portion  of  its  right ' 
of  way  thereon.    The  Oregon- Washington 
Railroad  &  Navigation  Company  Is  still  oc- 1 
copying  a  part  of  this  prior  location  with  Its  ^ 
tracks.  | 

The  relators  first  contend  that  the  railroad 


company  under  the  laws  of  this  state  * 
acquire  no  right  to  occupy  any  portic 
the  street  either  with  or  without  the 
sent  of  the  city  council.  This,  aside 
the  question  of  statutory  authority,  mus 
pend  upon  the  nature  of  the  proposed 
pancy.  In  State  ex  rel.  Schade  Brewlni 
V.  Superior  Court,  113  Pac.  676,  we  held 
the  city  of  Spokane  had  no  power  to  i 
to  a  railway  company  the  right  to  oc 
any  part  of  the  street  to  the  entire  excli 
of  the  public,  and,  in  effect,  that  the  j 
of  a  franchise  purmrtlng  so  to  do  was 
Tires.  In  that  case  the  franchise  pnrpi 
to  authorize  the  railway  company  to  mi 
cut  in  the  street  82  feet  wide,  and  su] 
its  sides  with  walls  of  masonry,  with  a 
stantial  Iron  fence  on  top  of  the  wall 
fectually  excluding  the  public  from  the 
tion  of  the  street  so  occupied. 

[1]  It  claimed  that  case  Is  decisive  o 
question  here  because  the  petition  for 
demnation  alleges  that  "it  Is  necessary 
required  by  said  petitioner  for  It  to  a; 
prlate  and  use  all  of  said  north  thirty 
of  Front  street"  and  because  the  ord* 
necessity  la  couched  in  similar  terms, 
the  nature  of  tbe  occupancy  proposed  i 
termlned  neither  by  the  petition  to  con« 
against  the  abutter  nor  by  the  order  of  n 
slty.  It  must  be  determined  by  the  ten 
the  franchise.  In  State  ex  rel.  Sylvest 
Superior  Court  00  Wash.  279,  111  Pa( 
we  held  that  the  right  to  condemn  ag 
the  abutter  is  dependent  upon  the  rig] 
occupy  the  street  as  against  the  public, 
a  corollary  the  grant  from  the  public  1j 
measure  of  the  occupancy  proposed  li 
condeumatlon. 

[2]  The  franchise  here  In  question 
not  antborlze  an  exclusive  occupancy 
provides  that  the  tracks  shall  confori 
every  respect  to  the  established  grade  o 
street;  tiiat  trains  shall  not  be  perm 
to  stand  between  Washington  and  Sei 
streets  for  a  longer  period  than  five 
utes;  that  the  tracks  shall  not  be  usee 
the  storage  of  cars;  that  the  company 
not  block  crossings  for  longer  than  five 
utes  at  a  time;  that  tbe  tracks  shall  be 
for  no  other  purpose  than  as  a  main  Iln 
the  passing  of  trains;  that  all  telegraph 
telephone  wires  used  by  tbe  grantee  sba 
placed  underground;  that  the  croesin 
Pacific  street  shall  never  be  blocked  by  si 
lug  trains  except  in  cases  of  unavok 
emergency  and  then  no  longer  than  abso 
ly  necessary;  that  tbe  grantee  shall  noi 
pede  ordinary  traffic  or  subject  the  p 
to  unnecessary  danger  or  Inconvenleno 
suiting  from  constructing,  operating,  or  i 
talning  the  tracks.  The  franchise  thus 
only  prohibits  a  present  exclusive  use, 
guards  against  the  use  ever  becoming 
elusive.     The  contrast  with   the  cam 
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Scbade  Brewing  Gompany.  snpn,  Is  plain. 

U  Is  further  nrged  that  the  council  ot 
Kennewtck  had  no  atatatory  sutSiorltr  to 
grant  a  franchise  to  lay  tracks  Imgthwlse 
on  the  streets,  and  that,  before  sncb  a  fran- 
chise coold  be  granted,  anch  jfowBC  must  be 
confared  by  atatnte  in  express  terms  or  by 
Dcceesary  Implication.  Bat  In  this  state  the 
statute  defining  the  powers  of  the  council  of 
fourth-class  cities  or  towns  expressly  confers 
that  authority.  Section  7731,  subd.  IS,  2 
Hem.  ft  Bal.  Ck>de,  Is  as  foUows:  "18.  To 
permit,  under  sneh  restrictions  as  they  may 
deem  propv,  the  laying  of  inllroad  track  and 
the  ninnii^  of  cars  drawn  by  horses,  steam, 
electricity,  or  other  power  thereon;  and  the 
laying  of  gas  and  water  pipes  in  the  public 
streets;  and  to  construct  and  maintain,  and 
to  permit  the  construction  and  maintenance 
of  telegraph,  telephone  and  electric  lie^t 
lines  therein."  Ttie  sonicolon  found  after 
the  word  "thereon"  In  tbe  above  prorlslon 
was  plainly  used  by  inadvertence  instead  of 
a  comma.  Practically  the  same  provision  Is 
found  with  reference  to  third-class  dtles, 
but  a  comma  there  appears  Instead  ot  the 
semicolon.  2  Rem.  *  Bal.  Code,  subd.  18,  i 
7685.  Counsel  contends  that  tJils  is  no  more 
than  authority  to  grant  to  the  railroad  com- 
pany the  right  to  constmct  and  operate  its 
lines  within  the  city  limits  and  across  streets 
wiioe  necessary,  mils  is  not  warranted  by 
the  context  It  will  hardly  be  cootmded 
that  the  right  to  lay  tracks  lengthwise  on  the 
streets  for  cats  drawn  by  horses  or  electric- 
ity may  not  under  this  statute  be  auttaorlsed 
by  the  council,  yet  the  poww  Is  no  more  ex- 
plicit as  to  tracks  for  cam  so  drawn  than 
as  to  tra<^  for  cars  drawn  by  steam  or  oth- 
a  power.  The  power  is  conferred  by  the 
same  words.  To  read  into  tbe  statute  the 
word  "across"  is  to  legislate  not  to  construe. 
Authorities  are  dted  In  this  connection  re- 
lating to  tbe  exerdae  ot  the  power  of  eml* 
noit  domain  as  against  mnnldpaUtlea  for  the 
taking  of  public  grounds  for  another  public 
use,  and  to  otber  questions  touching  the  pow- 
er of  eminent  domain.  Tbes  are  foreign  to 
tbe  matter  here  involved,  and  no  useful  pur- 
pose would  be  served  by  reviewing  them. 

[|]  Tbe  primary  question  here  Is  as  to  the 
right  to  grant  tbe  franchise,  not  as  to  tbe 
right  to  exercise  tbe  power  of  ranlnoit  do- 
main. It  most  be  conceded  tbat  tbe  right  to 
-  condemn  as  against  the  relators  exists  if  the 
power  to  grant  the  frandilse  uisted  and 
was  properly  exercised  by  the  city.  Lnnd 
v.  Idaho  A  Wasblngtfm  N.  B.  Co.,  60  Wash. 
674,  «7  Pac.  665»  126  Am.  St  B^.  91& 

[4]  It  is  next  omtended  tbat  by  the  prior 
and  dUFeroit  location  of  April  24^  190S,  the 
railroad  company  bad  ezhatuted  Its  power 
of  aninoit  domain,  and  conid  not  make  a 
ctaai^  of  loeatl<m  without  statntmy  au- 
thority. It  Is  nnqnesflonaUy  the  law  that 
a  general  or  unnecessary  diaage  cannot  be 
made  without  sach  authority.  Tbe  gmeral 


rule  is  as  quoted  by  coansd  from  1  Lewis, 
on  Eknlnent  Domain  (Sd  Bd.)  |  402,  which, 
after  stating  that  the  power  to  locate  a 
general  route  is  nsnally  glvoi  either  by 
charter  or  a  general  statute  to  the  corpora- 
tion, continues:  "Whoi  the  choice  or  dis- 
cretion which  Is  thus  given  has  been  exer- 
cised, the  power  Is  exhausted,  and  the  loca- 
tion cannot  be  changed.  In  tbe  absence  of  a 
Btatutery  provision  permitting  such  changes 
to  be  made.  The  general  rule  Is,'  rays  the 
court  in  one  case,  that  where  the  termini 
and  goieral  route  of  a  railroad  are  prescrib- 
ed by  tbe  charts,  leaving  the  determination 
of  detells  to  the  discretion  of  the  corpora- 
tion, the  power  of  the  company  to  fix  the 
location  of  the  road  Is  exhausted  after  such 
discretion  has  been  exercised,  and  it  can- 
not relocate  Its  road  without  statutory  au- 
thority to  do  so,  and  being  without  power 
to  relocate  ito  road  the  company  Is  withoirt 
power  to  condemn  a  right  of  way  for  a  Une 
which  It  cannot  lawfully  locate.'"  But  the 
author  adds:  "But  this  principle  Is  not  to 
be  aK)Ued  too  rigidly.  A  general  or  ma- 
terial change  of  location  cannot  be  made. 
But  minor  changee  can  be  made,  wblcb  ex- 
perience or  change  of  drcumstances  have 
dononstrated  to  be  necessary  or  desirable. 
The  growth  of  a  town  In  a  certain  direc- 
tion may  make  a  former  location  of  a  de> 
pot  very  Inconvoilent  A  railroad  may  be 
destroyed  by  a  monnt&in  slide  or  a  wash- 
out In  such  a  way  tbat  reconstructloa  would 
be  impracticable  or  Impossible.  In  such 
.  cases  it  seems  to  ns  a  change  of  location 
may  be  made  so  as  to  obviate  the  incon- 
venience In  the  one  case  or  the  difficulty  In 
the  other.  And  b»  are  the  authorities."  83 
Cyc.  181,  after  stating  the  general  rule,  also 
adds:  "But  that  such  changes  may  be  made 
as  are  necessary  to  correct  errors  In  en- 
gineering or  to  avoid  obstacles  whidi  would 
defeat  or  interfere  with  a  proper  construc- 
tion of  the  road;  the  railroad  company  be- 
li^  liable  for  tbe  damages  already  actually 
sustained  by  landowners  by  reason  of  the 
prior  location.**  See,  also,  Hagner  t.  Penn- 
sylvania S.  V.  B.  Co.,  164  Pa.  476,  25  Atl. 
1082;  CoUlev  t.  Union  Railway  Co.,  113 
Tenn.  96^  83  S.  W.  1S6;  Whalen  t.  Balti- 
more ft  O.  B.  Co.,  108  Ud.  11.  69  AtL  390, 
17  I*  B.  A  (N.  S.)  180^  129  Am.  St  Bep. 
42Si  LIgat  T.  Oommmwealtb,  19  Pa.  456. 
The  chief  m^neer  of  the  con^tany  testl- 
Qed  that  the  diange  of  location  was  made 
because:  "It  was  found  that  the  high  water 
of  the  C(diimbla  river  would  not  admit  of 
a  grade  Une  upon  their  location  as  surveyed 
and  adcqrted,  without  ej^poalng  the  rail- 
road company  to  the  hl|^  water  of  the 
Oolumbla  tins.  For  that  reasini  the  loca- 
tion upon  tbe  north  side  of  the  Northom 
Padfic  rlffiit  of  way,  as  a  main  line  extend- 
ing towards  Walla  Walla,  was  impractica- 
ble." We  think  that  the  situation  here  de- 
scribed is  suffldent  to  Invoke  tbe  exertion 
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to  tbB  cownl  rnlA  Tecognlxed  by  tbe  abov* 
aothoritlM.  Bat  in  any  erent  statatory  au- 
thority la  not  wanting  in  this  state.  Section 
8738,  2  Rem.  &  Bal.  Code,  reads  as  follows: 
"Any  coiporatlon  may  change  the  grade  or 
location  of  its  road  or  canal,  not  departing 
from  the  general  route  specified  in  the  ar^ 
tides  of  Incorporation,  for  the  purposes  of 
avoiding  annoyances  to  public  traTOl,  or 
dangerous  or  deficient  carves  or  grades,  or 
unsafe  or  unsubstantial  grounds  or  founda- 
tion, or  for  other  like  reasonable  causes,  and 
for  the  accompllshmmt  of  such  change  shall 
have  the  same  right  to  enter  upon,  examine, 
survey,  and  appropriate  the  necessary  lands 
and  matoials  as  in  the  original  location  and 
constmcti(Mi  of  such  road  or  canal."  This 
section  was  originally  section  8  of  chapter 
3  of  the  Act  of  187S,  Laws  of  187S.  p.  412. 
Counsel  cite  State  ez  rel.  Schade  Brewing 
Co.  V.  Superior  Court,  118  Pac.  676,  as  au- 
thority that  this  section  does  not  apply  to 
railroad  corporations.  In  that  case  it  is 
questioned  whether  the  word  "road"  used 
in  sections  4,  5,  and  6  (rf  tlie  chapter  has 
any  reference  to  the  railroad  or  railway 
corporations  referred  to  tn  sections  1  and  2 
of  the  chapter.  This  court,  however,  did  not 
conetrue  section  ft  In  any  manner.  Sections 
1  and  2,  found  In  2  Rem.  &  Bal.  Code,  as 
sections  8739  and  8740,  provide  that  a  cor- 
poration organized  for  the  construction  of 
any  railroad,  macadamized  road,  plank  road, 
clay  road,  etc.,  may  condemn  land.  The 
word  "railway"  Is  used  In  the  codification 
(Rem.  &  Bal.  Code,  8  8739),  the  word  "rail- 
road" In  the  original  act  (Laws  1873,  p.  411). 
It  will  be  observed  that  the  section  above 
quoted,  though  using  the  word  "road,"  be- 
gins with  the  words  "any  corporation,"  thus 
Indicating  a  clear  Intention  to  apply  this 
section  to  any  of  the  corporations  designated 
in  sections  1  and  2  Immediately  preceding. 
Tbe  subject-matter  of  section  S  further 
makes  this  plain.  It  relates  to  change  of 
grade  or  location  to  avoid  dangers,  etc.,  and 
It  Is  self-evident  that  this  power  Is  even 
more  necessary  In  the  case  of  railroads  than 
in  the  case  of  the  other  roads  mentioned  lu 
sections  1  and  2.  The  same  reasons  do  not 
apply  to  sections  4,  S,  and  6,  which  were 
construed  as  not  including  railway  corpora- 
tions in  the  Schade  Case,  supra.  We  therefore 
conclude  that  the  change  of  location  under 
tbe  circumstances  shown  by  the  record  was 
warranted,  and  that  tbe  statute  Is  but  de- 
claratory of  the  rule  of  law  applicable  In 
such  cases  In  the  absence  of  statute 

It  Is  asserted  that  the  thing  here  sought 
is  not  a  change  of,  but  an  additional,  loca- 
tion. The  evidence,  however,  shows  the 
adoption  of  a  new  main  line,  and  It  Is  un- 
contradicted that  the  old  location  Is  being 
used  only  for  construction  purposes.  The 
railroad  company  disclaims  any  Intention  of 
continuing  Its  use  as  a  main  line. 

[fi]  Again,  It  is  urged  that  tbe  evldwce 


falls  to  Aow  a  necessity  for  locating  th 
Una  upon  Front  street  While  we  lield  1 
State  ex  reL  Postal-Telegrm>h  Gable  Co.  i 
Stqiertor  Conrt,  116  Pac.  860»  0iat  the  quei 
ticm  of  necessity  is  under  1  Run.  &  Btl 
Code,  i  925,  a  Jndicial  qaestlon  to  be  dc 
termlned  on  evidence,  we  also  there  hel< 
that  tbe  selecticm  by  the  con^nnor  makes  i 
prima  fade  case  of  necessl^,  which  cu 
be  overcome  only  "by  clear  and  convlndn, 
l^roof  that  tbe  taking  ot  the  qwclflc  Ian 
sought  would  be  so  unnecessary  and  unree 
sonable  as  to  be  OKvressiTe  and  an  abuse  o 
the  power."  The  adection  by  tiie  railroa* 
company  of  the  location  on  Front  street  wa 
proved.  It  established  prima  f&cie  tbe  nc 
cessity  of  that  locatltm.  The  only  erldeno 
suggested  as  tendbig  to  the  contrary  Is  tb 
fact  that  this  Is  a  public  street,  and  tba 
there  Is  prtrato  property  available.  TbSt 
however,  Is  far  tram  showing  an  abuse  o 
power.  It  does  not  even  tend  to  show  tha 
the  contonnatton  relators'  interest  in  tb 
street  is  more  injurious  or  damagtaig  t 
tbem  than  would  be  the  actual  taking  o 
their  abutting  lots.  Tbe  evidence  show 
that  a  change  of  location  was  necessary,  ani 
It  falls  to  show  that  any  other  thui  tbi 
changed  location  selected  was  more  snitebi 
for  the  company  and  less  injurious  to  othen 
The  necesBlt?  was  sufficiently  shown. 

[6]  Finally,  the  relators  contend  that  th< 
franchise  was  void,  because  it  was  passet 
by  affirmative  vote  of  only  four  memben 
of  the  council  after  an  election  advanclo] 
Kennewick  from  a  town  of  the  fourth  clasi 
to  a  city  of  tbe  third  class  had  been  beld 
This  election  was  held  on  May  24,  19ia  Oi 
November  15,  1910,  the  ordinance  grantini 
the  franchise  was  passed.  On  December 
1910,  the  first  election  of  officers  for  tbi 
municipality  as  a  city  of  tbe  third  class  wai 
bad.  Towns  of  the  fourth  class  have  flvt 
councilmen  and  tbe  affirmative  votes  o: 
three  of  tbem  are  necessary  to  grant  f 
franchise.  2  Rem.  &  Bal.  Code,  §S  7720,  7730 
Cities  of  the  third  class  have  seven  coon 
cllmen  and  the  affirmative  rotes  of  Sre  o 
them  are  necessary  to  grant  a  franchlsa  '. 
Rem.  &  Bal.  Code,  H  7672,  7683.  Tbe  la^ 
governing  the  advancement  of  towns  an< 
cities  is  found  in  2  Rem.  &  BaL  Code,  sec 
tlons  7482  to  7489,  both  inclusive.  Tbe  firs 
six  of  these  sections  relate  to  procedun 
The  other  two  are  as  follows: 

"Sec  7488.  It  shall  be  the  duty  of  tb 
said  board  to  cause  a  record  of  such  actio 
to  be  made,  and  when  the  clerk  of  sal 
board  shall  make  tbe  record,  be  shall  certlf 
and  forward  to  the  Secretary  of  State 
transcript  of  the  same,  whereupon  such  co: 
poration  shall  be  a  city  of  the  third,  seconi: 
or  first  class,  as  the  case  may  be,  to  t 
organized  and  governed  under  the  prov 
sions  of  this  act;  and  when  the  corpon 
tlon  is  actually  organized  by  the  electlo 
and  qualification  of  its  officcx%  notice  of  U 
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exist^c«  as  such  shall  be  taken  In  all  }a- 
dicial  proceedlnKB. 

"Sec.  74S9.  The  first  election  of  officers 
of  the  new  corporation  shall  be  at  the  first 
annual  municipal  election  after  such  pro- 
ceedings, and  the  officers  of  the  old  corpora- 
tion flliall  remain  In  office  until  the  officers 
of  the  new  corporation  are  elected  and  qual- 
ified; and  the  ordinances,  by-laws,  and  res- 
olutions adopted  by  the  old  corporation 
shall,  as  far  as  consistent  with  the  provi- 
sions of  this  act,  continue  In  force  until  re- 
pealed by  the  council  of  the  new  corpora- 
tion; and  the  council  and  officers  of  the  old 
corporation  shall,  upon  demand,  after  the 
expiration  of  their  term  of  office,  deliver  to 
the  proper  officers  of  the  new  corporation 
all  books  of  records,  documents,  and  papers 
In  their  possession  belonging  to  the  old  cor- 
poration." 

The  declaration  in  the  section  first  quoted, 
that  ui>on  the  forwarding  of  the  transcript 
to  the  Secretary  of  State  the  corporation 
shall  be  a  dty  of  the  advanced  class,  can 
mean  no  more  than  that  It  then  becomes  a 
potential  dty  of  that  class;  that  is,  a  city 
with  power  to  organize  as  a  city  of  the  ad- 
vanced class.  This  Is  shown  by  the  last 
clause  of  the  section  which  provides  for  Its 
recognition  as  such  only  when  It  Is  actually 
organized  by  the  election  and  qualification 
of  its  officers.  This  is  confirmed  by  the  next 
section,  which  provides  for  the  retention  of 
the  officers  of  the  old  corporation  until  of- 
ficers for  the  new  are  elected  and  qualified. 
It  was  never  intended  that  there  should  be 
an  interval  of  uncertainty  as  to  the  powers 
and  duties  of  officers  between  the  election 
determining  the  advancement  and  the  next 
anuunl  munldpal  election  actually  organiz- 
ing the  new  corporation.  It  is  essential 
to  orderly  administration  and  certainty  of 
authority  that  the  transition  from  one  class 
to  the  other  be  consummated  at  a  fixed  and 
definite  time.  Obviously  that  time  Is,  and 
should  be,  when  the  new  officers  qualify. 
So  read  the  authorities.  In  Ritchie  v.  South 
Topeka,  38  Kan.  868,  16  Pac.  882,  practically 
the  same  question  was  presented.  The  le- 
gality of  an  ordinance  levying  a  tax  was 
questioned  on  the  ground  that  uo  quorum  of 
the  council  was  present  when  It  was  passed. 
South  Top^a  was  a  dty  of  the  third  claE» 
with  fire  conndlmeu.  The  Governor  by 
pnHdamatlon  advanced  it  to  a  dty  of  the 
second  dass.  Such  cities  had  eight  conndl- 
men.  A  majority  in  each  case  constituted  a 
quorum.  After  the  proclamation  and  before 
the  qualification  of  the  new  officers,  the  or- 
dinance was  passed  by  a  vote  oi  tour  coun- 
cllmen,  being  all  who  were  present  The 
court  aald:  "What  was  the  status  of  the 
dty  of  South  Topeka  at  this  time?  It  was 
declared  to  be  a  dty  of  the  second  class 
1^  the  Governor's  proclamation  of  June  4, 
1886,  but  its  monldpal  government  was  not 
fully  organized  until  some  time  aftar  that 
data  •  In  Campb^  t.  Braden,  81  Kan.  VH, 


3  Pac.  542,  this  court  sn|»estB  that  it  neces- 
sarily requires  time  for  such  organization 
to  be  completed,  and  in  this  case  we  cannot 
say  there  was  an  unreasonable  delay.  It 
would  net  be  completed  until  Its  offlcon,  In- 
cluding the  coundlmen,  were  elected.  The 
proper  evidence  of  their  election  would  be 
the  canvass  of  the  vote  by  the  proper  au- 
thorities. This  was  not  done  at  the  time 
of  the  levying  of  this  tax;  and  therefore 
the  city  of  South  Topeka  at  that  time  was 
acting,  BO  far  as  Its  officers  were  concerned, 
as  a  city  of  the  third  class.  It  is  neces- 
sary that  there  should  be  some  dty  govern- 
ment at  all  times,  and  the  mere  proclama- 
tion of  the  Governor  changing  the  form  of 
the  city  from  a  city  of  the  third  to  a  dty  of 
the  second  dass  did  not  leave  the  city  wlth- 
outadl7 government;  andof  necessity,  until 
the  officers  of  the  city  as  a  dty  of  the  second 
class  qualified  as  such  officers,  the  old  form 
of  government  and  the  old  officers  would 
continue.  We  think  that  the  ordinance  com- 
plained of  was  valid."  See,  also.  State  ex 
ret.  Fremont  B.  &  M.  V.  R.  Co.  v.  Babcock, 
25  Neb.  TOG,  41  N.  W.  654;  In  re  Assessment, 
etc.,  In  City  of  Passaic,  54  N.  J.  Law,  156,  23 
Atl.  517 ;  State  ex  rel.  Williams  v.  Brooks,  58 
Wash.  048,  109  Pac.  211;  28  Gyc.  428;  State 
(Hutchinson  et  aL)  T.  Mayor,  61  N.  J.  Lew, 
443.  39  Aa  643. 

But  it  is  claimed  the  ordinance  must  be 
held  an  ordinance  of  the  dty  of  the  third 
class  because  It  has  the  ai^roprlate  raact- 
Ing  clause  which  Is  different  from  that  of  a 
town  of  the  fourth  class,  because  the  or- 
dinance refers  to  the  munidpallty  as  the 
"dty  of  Kennewick,"  because  it  is  sealed 
with  the  seal  and  attested  by  the  d^k  of 
the  dty  of  Kennewick,  and  because  the  ac- 
ceptance and  bond  of  the  railroad  company 
run  to  the  dty  of  Kennewick.  All  of  these 
things  are  mere  Irregularities,  since  the  pow- 
er to  grant  the  franchise  existed,  and  it  was 
actually  passed  by  the  statutory  vote  re- 
quired for  towns  of  the  fourth  class.  These 
irregularities  do  not  make  the  ordinance 
void.  Under  such  circumstances,  the  de* 
dded  trend  of  authority  sustains  the  fran- 
chise when  attacked  by  private  persons  or 
in  collateral  proceedings.  "An  ordlnanoe 
paffied  which  the  corporation  has  no  power  to 
enact,  as  one  levying  a  tax  for  a  purpose 
not  authorized  the  charter,  is  an  act  of 
usurpation  and  all  proceedings  under  it  are 
void;  yet  where  the  corporation  has  power 
to  pass  the  ordinance  for  a  certain  pur- 
pose, but  exercises  that  power  In  an  nnau- 
thorlzed  manner  the  ordinance  Is  valid  and 
binding  until  set  aside  by  legal  proceedhiga 
instituted  for  that  purpose,  and  Its  validity 
cannot  be  brought  in  question  collaterally, 
as  a  matter  of  defoise  to  an  action  under 
it"  McQuillan,  Municipal  Ordinances,  $  279; 
California,  etc,  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  29,  61  C.  O.  A.  91 ;  Trutftee, 
etc.  Go.  T.  Campbell,  44  Cal.  89;  Tennessee 
Goal,  I.  &  B.  Co.  T.  Birmingham  8.  Bjr.  Co., 
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128  Ala.  C26,  29  SoTitb.  450;  Stedman  t. 
City  of  Berlin,  97  Wis.  505,  73  N.  W.  57. 

There  being  no  reversible  error  In  tbe 
record,  we  affirm  the  flndiugs  of  use  and 
necessity  and  order  for  trial. 

DtJNBAR,  C  and  CROW,  MORBIS,  and 
GHADWICK,  JJ.,  concur- 


ALASEA  BANKING  &  SArO  DEPOSIT  00. 
T.  NOTES  et  al. 

MURRAY  et  al.  t.  SAME. 

(Supreme  Conrt  of  Waahlngton.    Aug.  25, 
1911.) 

1.  EXECnrOBS  and  AOHINIBTBATOBa  (M  315*) 
— OOLLAIKBAL  ATTACK— DSCBKB  OF  DISTRI- 
BUTION. 

A  decree  of  dlstribotlon  in  the  nrobate 
court,  whereby  certain  real  and  personal  prop- 
erty waa  set  off  to  tbe  widow  as  her  communi- 
ty Interest,  and  the  remainder  was  distributed 
accordlDg  to  the  will  of  tbe  decedent,  and  not 
appealed  from,  could  not  be  collaterally  attack- 
ed as  erroneouB. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Adminlstratora,  Cent.  TAg.  U  129S-1S14; 
Dec  Dig.  I  816.*] 

2.  Appeal  and  EiBbob  (S  818*>— DmunNA- 
TioN— Scopx  OF  Decision  —  Moot  Ques- 
tions. 

A  nonresident  devised  real  estate  within 
the  state  to  his  wife  and  children.  The  probate 
court  erroneously  set  off  one-half  of  the  real  es- 
tate as  the  wife's  community  estate,  and  dis- 
tributed the  remainder  according  to  tbe  provi- 
sions of  the  will.  The  will  forbade  the  aliena^ 
tion  of  any  of  the  property  until  the  death  of 
the  widow.  Tbe  decree  of  distribution  was  not 
appealed  from.  Beld  that,  as  it  had  become 
final  snd  was  a  declaration  of  tbe  status  of  the 
property,  the  Supreme  Court  wonld  not  deter- 
mine the  validity  of  the  provIsloDs  restcaining 
alienation. 

[Ed.  Note.— For  other  cases,  see  Appal  and 
Error,  Dec.  Dig.  §  843.*] 

8.  Estoppel  (|  91*)— Equitable  EJstoppil— 
AssEENT  TO  Judicial  Pboceedingb. 

Where  the  probate  court  in  1903  errone- 
ously distributed  one-half  of  a  nonresident  de- 
cedent's property  to  the  widow  as  community 
estate,  and  the  decree  was  not  appealed  from 
or  its  integrity  Questioned  until  1910,  tbe  par- 
ties thereto  ana  third  persons  subsequently 
dealinc  with  the  property  on  tbe  faith  of  the 
recora  are  estopped  to  attack  the  decree  and 
defeat  Intervening  egnltiea  by  maintaining  that 
tbe  whole  property  was  the  separate  estate  of 
the  nonresident  and  subject  to  tbe  restrictions 
of  his  will  against  alienation,  in  view  of  tbe 
tact  that  the  will  was  tbe  subject  of  the  court's 
action,  snd  that  it  is  presumed  tiiat  property 
standing  in  the  name  of  married  persons  is  com- 
munity estate. 

nOd.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  257-269;  Dec.  Dig.  |  91.*] 

4.  ETXECUTOBB  AND  ADinNIBTBATOBS  (i  518*) — 

Foreign  and  Ancillabt  adhiristkation. 
Though  Rem.  &  Bal.  Code,  8  1317,  provides 
for  the  probate  of  foreign  wills  where  a  non- 
resident decedent  liaa  property  in  the  state, 
such  proceeding  is  not  ancillary  to  administra- 
tion taken  in  the  atate  of  the  nonresident's  dom- 
icile. 

[Ed.  Note.— F<Hr  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  2299-2309; 
Dec  Dig.  I  618.*] 


Department  2.  Appeals  from  Superior  C 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  the  Alaska  Banking  &  S&U 
posit  Company  against  Thomas  C.  Noyec 
others,  and  action  by  Alice  Noyea  Mi 
and  another  against  ESmira  Noyes  and 
ers.  From  a  Judgment  for  plaintiff  li 
first  action  and  for  defendants  in  tbe  se 
defendants  in  the  first  action  and  ptaL 
in  the  second  appeaL  Affirmed. 

Shepard  &  Daiy,  for  appellanta.  I 
Merrltt  it  Bogle,  for  req^ondenta. 

CHADWICK,  J.  On  March  21,  1902, 
Noyes,  a  resident  of  Montana,  died  tei 
seised  of  real  and  personal  property  in 
tana  and  certain  property  known  as 
Rainier  Grand  Hotel,  in  King  county,  Ir 
state.  Tbe  will  was  propounded  in  Mon 
and  was  there  admitted  to  probate  on 
21,  1902.  On  May  1,  1902,  the  will  wltt 
tlficate  of  probate  duly  attested  by  the 
tana  conrt  was  filed  In  tbe  superior  coi 
King  county,  and  on  Afay  16,  1902,  It 
admitted  to  probate.  Letters  of  admlu 
tion  with  will  annexed  were  issued  to 
De  Wolfe.  The  estate  was  administeri 
the  community  prt^rty  of  John  Noyet 
Elmira  Noyes,  his  wife.  Tbe  regulari 
the  probate  proceedings,  of  which  all  tbf 
ties  interested  had  notice  and  of  whlc! 
court  had  Jurisdiction,  cannot  be  guest! 
A  decree  of  distribution  was  In  due  a 
formally  entered,  whereby  the  court  set 
to  tbe  widow,  Elmira  Noyes,  one-tialf  < 
tbe  property,  real  and  personal,  as  hei 
as  her  community  Interest  therein.  Tl 
malnder  was  distributed,  one-tialf  to  E 
Noyes  and  one-half  to  the  four  dilldr 
the  decedent,  the  latter  one-half  to  be 
by  Elmira  Noyes  and  her  children  at 
ants  in  common,  subject  to  the  cond 
and  restrictions  contained  in  the  will,  ^ 
la  in  form  as  follows: 

"In  the  name  of  God,  Amen. 

"I.  John  Noyes,  of  Seattle  In  the  Sb 
Washington,  being  of  sound  mind  and 
ory,  but  realizing  tl^e  uncertaintieB  ol 
do  hereby  make,  publish  and  ordain  th 
last  will  and  testament,  that  is  to  say : 

"First:  I  give,  bequ^th  and  devise  i 
wife  Elmira  Noyes,  one  undivided  half 
est  in  and  to  all  of  my  property,  real,  p< 
al,  and  mixed,  and  wherever  situated 
have  and  to  hold  tbe  same  unto  my  aald 
and  to  her  heirs  and  representattna  u 
signs  forever. 

"Second:  I  give,  l)equeath  and  derlsc 
my  chlldrwi  Alice  (married  to  W. 
White),  John  D.  Noyea,  Thomas  G  Noye 
Ruth  (called  Dolly)  Noyes,  the  i^nalning 
vided  half  Interest  in  and  to  all  my  pro 
real,  personal  and  mixed,  and  wberevc 
uated,  In  equal  shares  and  proportioni 
undivided  eighth  interest  eacli).  To  hav 
to  hold  the  said  one  nndlTlded  lutlf  In 
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nDta  my  said  children  In  the  Bbares  and 
proportions  mentioned,  and  to  their  heirs  and 
repreBeutatlTes  and  assigns  forever.  This 
derise  to  my  children,  however,  Is  mad*  sub- 
ject to  the  following  conditions,  viz.: 

-^Ird:  It  Is  my  wlU  and  I  80  direct,  that 
all  the  property  which  i  now  own,  or  which 
I  may  own  at  the  time  of  my  death,  and 
wblch  Is  or  shall  be  situated  in  the  dty  of 
Seattle,  Id  the  state  of  Washington,  shall 
descend  under  this  will  to  my  wife  and  chil- 
dren In  the  proportions  her^before  mention- 
ed, but  the  same  shall  remata  and  be  held 
by  my  said  wife  and  children  as  tenants  in 
conunon,  and  neither  my  wife  nor  any  of  my 
children  shall  sell  or  dispose  of  the  same  or 
uy  part  thereof,  or  any  Interest  therein,  un- 
til after  the  death  of  my  wife,  but  until 
Bnch  time  the  same  shall  be  under  the  con- 
trol and  management  of  my  wife  solely,  who 
shall  manage  the  same  and  collect  the  rents, 
Iflsaes  and  profits  arising  therefrom,  and  she, 
my  said  wlfe^  shall  have  for  her  own  use 
one-half  of  the  rents  and  profits  arising  from 
Bncb  property  after  the  payment  of  all  coats 
and  expenses,  and  the  remaining  roits,  issues 
and  profits,  after  the  payment  of  expenses, 
shall  be  paid  to  my  said  children  In  propor- 
tion to  their  respective  holdings  In  the  said 
property.  This  clause  shall  apply  only  to 
real  estate  in  the  said  dty  of  Seattle,  and 
shall  not  apply  to  personal  property  which 
at  the  time  of  my  death  shall  be  situated  in 
the  said  dty  of  Seattle.  My  object  In  plac- 
ing this  restriction  upon  the  disposal  of  my 
Seattle  property  is  that  the  same  may  re- 
main In  my  family  for  their  use  until  the 
death  of  my  wife,  and  that  no  other  person 
may  acquire  any  Interest  in  the  same  or  In 
the  rents  or  profits  arising  therefrom,  and 
any  conveyance  which  any  of  my  devisees 
Bhall  make  or  attempt  to  make  of  any  of  the 
said  property  or  any  interest  therein  shall 
not  take  effect  until  the  death  of  my  wife, 
nor  shall  any  person  under  any  claim  what- 
ever have  any  right  to  the  possession  of  said 
property,  or  any  Interest  therein,  or  to  any 
of  the  rents,  issues  or  profits  arising  there- 
from, until  the  death  of  my  wife,  but  until 
her  death  she  shall  have  the  entire  control 
and  management  of  the  same,  and  shall  ap- 
propriate the  rents,  Issues  ana  profits  as  here- 
inbefore directed  and  not  otherwise,  and 
tbls  devise  Is  made  subject  to  such  condi- 
tions. 

"If'onrth:  I  hereby  nominate  and  appoint 
my  wife  Ellmira  Noyes  the  sole  executrix  of 
this  my  last  will  and  testament  and  direct 
that  sbe  act  as  such  without  bonds. 

"Witness  my  hand  at  Butte  City  in  Sliver 
Bow  comity  in  the  state  of  Montana  this 
seventh  day  of  November  A.  D.  1898. 

"John  Noyes." 

On  Dec^nber  21,  1907,  Elmlra  Noyes  con- 
veyed an  undivided  one-fourth  of  the  Rainier 
Grand  Hotel  property  to  Thomas  C.  Noyes, 
who  thereafter  made  a  mortgage  in  favor  of 
the  Alaska  Banking  &  Safe  Depoeit  Compa- 


ny to  which  we  shall  hereafter  refer  as  the 
Alaska  Company.  On  November  S,  1908, 
Thomas  G.  Noy»,  his  wife  Jolnli^  him,  ex- 
ecuted another  mortgage  in  favor  of  the 
Alaska  Company.  This  mortgage  redtes  that 
It  was  executed  so  that  the  community  Inter- 
est of  the  parties.  If  any,  might  be  subject  to 
the  terms  of  the  mortgage  made  by  Thomas 
Cw  Noyes  alone.  On  June  23,  1910,  Thomas 
O.  Noyes  and  his  wife  executed  a  deed,  re- 
conveying  the  one-fourth  Intwest  theretofore 
conveyed  by  'Elmlra  Noyes  to  Thomas  O. 
Noyes.  While  the  title  was  In  Thomas  C. 
Noyes,  an  attachment  was  levied  upon  his  in- 
terest In  the  hotel  property  by  certain  of  his 
creditors.  On  June  16, 1910,  tiie  Alaska  Com- 
pany began  this  action  to  foreclose  Its  mort- 
gage. The  right  to  foreclose  is  resisted  upon 
several  grobnds,  one  of  them  bdng  that  the 
mortgage  was  i^ven  to  secure  an  antecedent 
debt,  and  that  It  Is  therefore  subject  to  the 
sup^lor  equities  of  those  claiming  under  the 
will.  It  wUl  be  seen  that  this  question,  ad- 
mitting that  a  mortgage  for  an  antecedent 
debt  is  subject  to  equities,  will  depend  upon 
our  ruling  upon  the  main  Issue  tendered  by 
appellants,  which  is  that  the  will  taken  as  a 
whole  creates  no  more  than  a  life  estate  In 
Elmlra  Noyes  In  the  Seattle  property,  subject 
to  a  trust  In  the  rents,  etc,  in  favor  of  the 
other  devisees,  and  that  there  is  no  power  of 
alienation  in  any  one  for  any  part  of  the  prop- 
ecty  during  the  lifetime  of  Elmira  Noyes. 

[t]  The  force  to  be  given  to  a  decree  of  dis- 
tribution Is  no  longer  an  open  question  In  this 
state.  In  Re  OsUund's  Estate,  fi7  Wash.  S59, 
106  Pac.  1116,  135  Am.  St  Rep.  990,  it  was 
contended  that  the  decree  had  been  errone- 
ously entered.  The  decree  was  upheld.  It 
was  there  said:  "The  contention  that  the 
court  in  rendering  the  decree  erroneously  de- 
termined who  was  entitled  to  the  property  as 
distributee  upon  distribution  of  the  estate  of 
Elsie  Ostlund  goes  only  to  the  merits  of  the 
question  then  before  the  court,  and  Is  wholly 
foreign  to  the  question  of  the  Jurisdiction  of 
the  court  to  determine  who  was  entitled  to 
the  property  then  being  distributed.  •  *  • 
It  is  true  the  decree  does  not  create  the  title 
in  the  distributees,  but  It  is  a  solemn  ad- 
judication of  who  acquired  the  title  of  the  de- 
ceased, and,  if  rendered  upon  due  process 
of  law,  is  final  and  conduslve  upon  that  ques- 
tion. Its  very  object  and  purpose  is  to  Ju- 
didally  determine  who  takes  the  property 
left  by  the  deceased."  It  was  the  purpose  of 
the  court  in  that  case  to  forever  set  at  rest 
the  opinion  prevailing  to  some  extent,  that 
a  probate  proceeding  was  something  of  less 
importance  than  an  ordinary  dvll  action,  and 
that  a  decree  formally  entered  could  be  ques- 
tioned by  any  one  although  a  party,  where, 
as  in  that  as  well  as  in  this  case,  It  was  there- 
after believed  to  have  been  entered  upon  a 
mistake  of  fact  or  an  erroneous  conception 
of  the  law.  The  remedy  of  a  party  in  all 
such  cases  Is  by  appeal,  and  the  Ostlund  Case 
brings  decrees  entered  in  probate  within  the 
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rules  goveming  collateral  attack  In  dvll  ac- 
tloDB,  as  declared  in  the  following  dedsiona: 
Peyton  t.  Peyton,  28  Wash.  278,  68  Pac  TO7; 
Wick  T.  Rea,  54  Wash.  424.  103  Paa  462, 
and  cases  there  dted.  Having  arrived  at  this 
conclusion,  It  la  not  Incumbent  on  ns  to  dia- 
cuss  tbe  law  of  restraint  npon  alienation  or 
tbe  doctrines  of  life  estate  and  Inddental 
trusts.  The  decree  of  the  lower  court  fore- 
closing respondent's  mortgage  la  therefore  af- 
firmed. 

[2]  While,  the  foreclosure  rait  was  paid- 
ing  Alice  Noyes  Murray  and  Bnth  Noyes 
Heinze  b^an  an  Independent  action,  setting 
up  the  theory  we  have  briefly  outlined;  that 
is,  that  the  Seattle  property  was  the  sepa- 
rate property  of  John  Noyes,  and  as  audi 
waa  entirely  controlled  by  the  restrictive 
clauses  of  the  will;  that  tbe  proceeding  was 
one  primarily  for  the  probate  of  tbe  will; 
that  no  issue  as  to  the  title  of  John  Noyes, 
or  the  claim  of  Elmlra  Noyes,  was  tendered ; 
and  that  the  complainants  bad  no  notice  un- 
til the  commencement  of  these  proceedings 
of  the  fact  that  one-half  of  the  prc^erty  bad 
been  set  over  to  Elmlra  Noyes  as  her  com- 
mimlty  Interest  in  the  estate.  It  is  contend- 
ed that  the  probate  proceedings  were  such 
as  to  deprive  complainants  of  their  property 
rights  in  defiance  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
To  their  complaint  Klmlra  Noyes,  tbe  widow, 
filed  a  cross-complaiut,  in  which  she  sets  up 
that  all  orders  and  proceedings  occurring  In 
the  probate  proceeding  were  taken  without 
her  knowledge;  that  the  administration  of 
tbe  estate  was  directed  by  the  administra- 
tor upon  the  mistaken  theory  that  our  com- 
munity property  law  attached  to  tbe  prop- 
erty of  nonresident  spouses,  an  error  common 
to  the  practice  and  the  profession  until  the 
decision  In  Brookman  T.  Durkee,  46  Wash. 
578,  90  Pac.  914,  12  L.  B.  A.  (N.  S.)  921,  123 
Am.  St  Rep.  944,  had  been  pronounced.  This 
case  came  on  for  hearing  at  or  about  the  same 
time  the  foreclosure  case  was  called  for  trial 
upon  demurrers  to  the  complaint  and  croas- 
complalnt  The  Alaska  Company,  the  only 
respondent  filing  a  brief  in  this  court,  de- 
murred upon  tbe  ground  that  another  action 
was  pending,  and  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Like  demurrers  were  filed  by  the  at 
tachlng  creditors,  who  were  made  parties  to 
this  suit.  Thomas  C  Noyes  and  wife  and 
John  D.  Noyes  demurred  to  the  complaint, 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  De- 
fendants Bogle,  Merritt  &  Bogle  demurred 
upon  the  several  grounds,  that  anothw  ac- 
tion was  pending,  that  there  was  an  improp- 
er joinder  of  actions,  that  there  were  no 
facts  constituting  a  cause  of  aetiOB,  and  that 
the  action  had  not  be^  begun  within  tbe 
period  limited  by  law.  Upon  formal  hearing 
all  of  these  demurrers  were  sustained,  pre- 
ramably  upon  tbe  ground  that  they  did  not 
state  facts  snfflclent  to  c<mstitute  a  cause 


of  action.  Whereupon  the  eourt  dlsmiase 
the  complaint  and  cross-complaint  Plaii 
tuts  bad  demurred  to  the  cross-complalm 
but  BO  far  as  the  record  shows,  the  issu 
thus  joined  was  not  disposed  of.  This  lai 
ter  case  Is  brought  to  our  court  npon  tbe  ai 
peal  of  Alice  Noyes  Murray  and  Ruth  Noye 
Heinze,  and  In  their  brief  they  say:  "It  i 
of  the  utmost  importance  to  all  the  devisee 
under  the  Noyes  will  that  it  shall  be  speec 
ily  ascertained  ijj  a  final  declslMi  of  thl 
court  whether  the  restrictive  dause  of  tha 
will  Is  or  is  not  wholly  or  partially  void  fa 
repugnancy.  If  the  Judgment  in  the  fori 
closure  suit  which  this  cause  was  brought  t 
enjoin  should  be  affirmed,  on  the  appee 
therefrom  p^dlng  in  this  court  and  to  b 
heard  at  the  same  time  as  this  aK>eaI,  a  n 
funding  of  that  mortgage  debt  by  the  placln 
of  a  new  mortgage  upon  the  entire  Interet 
in  tbe  Rainier  Grand  Hotel  property  woul 
be  their  only  means  of  saving  the  quartc 
Interest  of  Thomas  C.  Noyes  from  lot 
through  a  sherlCTs  deed  under  tbe  fored< 
sure.  This  means  they  are  all  willing  to  n 
sort  to,  if  necessary,  in  order  to  preserv 
their  Interests  from  the  complications  threai 
ened  by  undivided  ownership  with  strangen 
But  a  mortgage  cannot  be  placed  while  tbel 
power  of  alienation  rests  in  doubt;  and  tb 
period  of  redemption  from  tbe  foreclosur 
will  K^lre  early  in  February  next  Then 
fore  we  earnestly  request  that  this  cour 
whatever  may  be  Its  views  upon  the  othe 
questions  raised  on  these  appeabi,  and,  ho^ 
ever  unnecessary,  consequently,  the  coui 
may  deem  a  construction  of  the  will  to  b< 
will  pass  directly  upon  the  question  here  dli 
cussed,  and  declare  whether  the  will  does  o 
does  not  lawfully  restrain  alienation."  Th 
status  of  the  property  having  been  dedare 
by  the  decree  of  distribution  of  which  ai 
parties  had  notice,  and  from  wbldi  no  appef 
was  taken,  we  feel  that  it  would  be  a  wor 
of  supererogation  on  the  part  of  this  com 
to  construe  the  will  of  John  Noyee;  for,  e 
long  as  there  are  objecting  parties,  the  court 
are  powerless  to  annul  tbe  decree  or  to  Uml 
its  effect  In  an  independent  action.  The  <Si 
fendants  John  Noyes,  Thomas  C  Noyes,  an 
his  wife  appear  as  objectors,  and  as  such  ai 
entitled  to  Insist  that  the  decree  of  distrlbt 
tion  shall  stand  as  It  is.  If  the  parties  wer 
all  agreed  that  the  probate  proceedings  wei 
prosecuted  upon  a  wrong  theory,  that  tb 
property  was  the  separate  property  of  Job 
Noyes,  deceased,  and  should  have  been  dli 
tributed  as  the  plaintiffs  Alice  and  Ruth  an 
tbe  widow  Elmlra  Noyes  now  Insist  v 
know  of  no  policy  or  statute  that  would  pn 
vent  a  court  of  equity  from  entering  a  d( 
cree  voicing  the  present  will  of  those  coe 
cemed,  or  the  parties  might  being  so  agreet 
accomplish  the  same  purpose  by  contraci 
But  BO  long  as  they  are  not  agreed  and  th 
interests  of  third  parties  arc  undisposed  oi 
It  would  accomplish  no  purpose  for  us  t 
Bay  what  might  or  dioold  liare  ben  hel< 
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Dnrt  had  otiier  light  of  law  and 
e  time  the  decree  of  diatributlon 
d. 

Independent  of  our  holding  that 
of  distribution  Is  conclusive,  and 
trdble  the  contention  of  appellants 
}  been  If  urged  in  the  probate  pro- 
'  upon  distribution,  we  feel  that, 
the  Alaska  Company  and  others 
(Itnated  are  coacemed,  all  partlea 
by  the  decree,  sustained  as  it  is 
duct  of  the  parties,  which  may  be 
ermed  acts  of  construction,  from 
he  petition  for  the  probate  of  the 
31ed  until  the  decree  was  entered, 
ras  the  subject  of  the  court's  inter- 
id  the  estate  was  administered  and 
1  as  community  property.  The  de- 
n  itseif  a  construction  of  the  will, 
sumed  that  the  undivided  half  of 
was  the  property  of  the  widow, 
e  of  distribution  was  entered  on 
03,  and  from  It  no  appeal  was  tak- 
tlces  provided  by  law  seem  to  have 
^  Its  integrity  was  not  questioned 
e  until  the  answers  were  filed  in 
We  think  clearly  that,  consider- 
lole  record  in  the  light  of  the  pre- 
iiat  property  standing  in  the  name 
1  persons  Is  commmunity  property, 
1  third  persons  dealing  with  it  on 
of  the  record  are  clearly  estop- 
estlon  the  decree,  or  to  defeat  in- 
equities by  suggesting  that  the 
ite  was  in  fact  the  separate  prop- 
<hii  Noyes,  and  as  such  subject  to 
tions  of  the  will. 

ler  can  we  agree  with  counsel's 
tliat  the  probate  proceeding  In 
was  ancillary  to  the  like  proceed- 
mtana,  and  that  Elmlra  Noyes  is 
her  conduct,  or,  as  It  Is  asserted, 
n  therein.  The  courts  of  this  state 
vested  with  Jurisdiction  absolute 
roperty  of  decedents.  Those  claim- 
irest  in  real  property  have  no  rights 
at  our  own  laws  do  not  give,  or 
ay  be  recognized  in  the  absence  of 
under  the  doctrine  of  comity.  The 
action  1317,  1  Rem,  &  Bal.  Code) 
for  the  probate  of  foreign  wills 
tends  nor  limits  the  powera  of  the 
goes  only  to  the  form  and  manner 
;  their  execution.  Our  courts  act 
utly  of  the  foreign  court,  and  may 
T  please  with  the  property  so  long 
eep  within  the  limitations  of  the 
law.  1  Woerner,  Am,  Law  of  Ad- 
on  (2d  Ed.)  1S8,  Finding  no  error, 
uity  of  which  we  can  lawfully  take 
a  decrees  of  tlie  lower  court  will 
d. 

signed  as  error  that  the  attom^'s 
id  by  the  court  In  the  foreclosure 
orbitant,  but  Inasmuch  as  the  fee 
imately  the  same  as  fixed  by  the 


appellants'  witnesses,  and  abont  one-half  of 
the  sum  fixed  by  respondents'  witnesses,  we 
are  not  disposed  to  hold  that  It  is  unreason- 
able. 
Decrees  affirmed. 

DUNBAR,  0.  J.,  and  BLLIS,  CBQIW.  and 
MORRIS,  JJ..  concur. 


METROPOLITAN  BLDG.  CO.  T.  KING 
COUNTY  et  al, 
(Supreme  Court  of  Washington.   Aug.  19, 1911.) 
Taxation  (|  460*)  — EIvidikcb— EIxcessive- 

NESS. 

Evidence  held  to  show  that  an  assessment 
for  taxation  of  a  leasehold  of  university  land 
for  over  $90,000  would  be  excessive  and  unrea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  485.*] 

Department  2.  Appeal  from  Superior 
Court.  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  the  Metropolitan  Building  Com- 
pany against  King  County  and  others.  From 
a  Judgment  !n  part  for  plaintlCt,  it  appeals. 
Reversed  and  remanded,  with  directions. 

Douglas.  Lane  A  Douglas  and  Kerr  A  Mc- 
Cord,  for  appellant  John  F,  Murphy  and 
Robert  H.  Bvana,  for  respondents, 

CROW.  J.  This  cause  In  the  issues  and 
principles  involved  is  similar  to  that  of  Met- 
ropolitan Building  Company  v.  King  County 
et  al.,  between  the  same  parties  and  upon 
the  same  leasehold,  118  Pac.  1114.  In  the 
former  action  the  assessed  valnatlon  for  1909 
was  under  consideration,  and  the  Judgment 
of  the  superior  court  reducing  it  from  $480,- 
000  to  $96,000  was  afllrmed.  For  the  snbse- 
gaent  year  of  1910  the  county  assessor  plac- 
ed an  actual  valuation  of  $1,800,000  on  the 
lease,  and,  as  other  property  was  assessed 
at  45  per  cent  of  its  true  value,  returned  an 
assessed  valuation  of  $810,000.  The  build- 
ing company  in  due  season  protested  to  the 
board  of  equalization,  and  by  written  peti- 
tion demanded  a  reduction  of  the  assessment 
to  a  valuation  not  exceeding  45  per  cent  of 
$200,000.  After  a  hearing  the  board  dis- 
missed the  petition.  Thereupon  the  building 
company  applied  to  the  superior  court  of 
King  county  for  a  writ  of  certiorari  to  re- 
view the  proceedings  of  the  board  and  coun- 
ty assessor.  The  superior  court  reduced  the 
assessed  valuation  to  $225,000,  the  same  be- 
ing 45  per  cent  of  an  actual  valuation  of 
$500,000.  The  building  company,  feeling  It- 
self aggrieved  in  that  the  assessment  is  still 
excessive,  has  appealed. 

The  real  estate  covered  by  the  lease  is  a 
tract  of  univerdty  land  belonging  to  the  state 
of  Washington,  equivalent  in  extent  to  about 
40  city  lots.  Is  located  In  an  outlying  busi- 
ness district  of  the  city  of  Seattle,  and  as 
state  property  is  exempt  from  taxation.  This 
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tract  was  leased  1^  the  nntnttitr  regoitB  to 
one  James  A.  Moore  for  a  tma  commfmrtng 
Febmarr  1*  1007,  and  ending  Novonber  1, 
1954.  The  lease  wltb  the  consoit  of  the  re- 
gaits  was  In  Decembw,  1907.  assigned  to 
appelant,  tlie  Metropolitan  Building  Cnn- 
pany.  On  February  1,  1907,  practically  all 
of  the  real  estate  was  uDlmprored,  was  with- 
out streets,  and  stood  from  40  to  tfO  feet 
abore  adjoining  official  grades.  The  lease 
provides  that  the  lessee  shall  pay  rent  qxan- 
terly  tn  advance^  at  the  following  rates: 
From  the  date  of  the  lease  to  November  1, 
1912,  $15,000  per  annum;  for  the  sncceedli^ 
10-year  period,  940,000  per  annum;  for  the 
next  sncceodlng  lO-year  period,  $80,000  pa* 
annum ;  for  the  next  succeeding  10-year  pe- 
riod. $100,000  pet  annum;  and  for  the  re- 
maining 12  years  of  the  term.  $14(^000  per 
annum.  It  further  requires  the  lessee  to  pay 
all  assessments  for  regradlng.  street,  and 
other  special  improT«nentB,  to  erect  cwtaln 
business  blocla  of  specified  quality  and  value 
which  shall  Immediately  become  the  property 
of  the  stat^  and  to  p«form  other  conditions 
which  need  not  be  here  mmtloned.  Failure 
to  pay  the  rent  or  to  perform  any  other  om- 
dIti(Hi  subjects  the  leas^ld  estate  to  for* 
felture.  Appellant  has  paid  large  amounts 
for  regradlng  and  othw  nonproductive  im- 
provements, and  at  a  total  expenditure  of 
$1.4^,212.48,  has  erected  four  permanent 
business  blocks,  now  the  property  of  the 
state.  TO  meet  these  and  other  expenditures 
it  issued  bonds  In  the  total  sum  of  $1344.- 
000,  which  are  now  outstanding.  It  has  been 
unable  to  real  all  store  rooms  and  offices  in 
the  business  blocks,  and  for  the  paat  two 
years  has  been  handling  the  property  at  a 
constantly  increasing  loss.  If  present  con- 
ditions Improve,  it  hopes  to  realize  a  profit 
from  the  lease;  but,  if  they  do  not  Improve, 
its  enterprise  will  result  in  financial  loss.  It 
is  asserted  by  appellant,  and  not  disputed  by 
respondents,  that  at  the  time  the  lease  was 
originally  executed  the  lessor  and  lessee  an- 
ticipated the  property  which  belongs  to  the 
state  would  be  exempt  from  taxation.  It  is 
now  conceded  tbat  the  lease  is  subject  to 
taxation  as  personal  property.  Rem.  &  Bal. 
Code.  S  0091. 

The  (Hily  question  on  this  appeal  is  wheth- 
er tbe  lease  has  been  properly  assessed  for 
the  purpose  of  taxation.  In  Metropolitan 
Building  Company  v.  King  County,  supra,  we 
said:  "The  only  question  is:  What  is  the 
proper  basis  for  valuation?  It  Is  the  conten- 
tion of  the  appellants  tbat  the  value  of  the 
property  sbould  be  measured  by  the  Invest- 
ment and  the  duration  of  tbe  term ;  whereas, 
the  respondent  contends  that  the  proper  basis 
is  the  actual  value  in  monccT  of  the  lease- 
hold Interest  Article  8,  |  2,  Oonst  It  has 
been  heretofore  htid  that  a  leasehold  sbould 
be  taxed  as  real  property.  Moeller  v.  Gorm- 
ley,  44  Wash.  466,  87  Pac.  507.  But  the  Leg- 
islature has  Bince  provided  otherwise.  'For 
the  purposes  of  assessment  and  taxation  all 


leases  of  real  pnpetty  and  'Uus/ehciA  lute 
ests  thwtftt  tax  a  tenn  len  tiian  the  life  ( 
the  holder,  shall  be  and  the  same  are  lien 
by  dedared  to  be  personal  pzv^iwty.'  Ian 
1907,  p.  206;  I  1.  W»  are  bound  by  the  sta 
ute^  thmfore,  to  detwmine  the  value  of  tt 
leasehold  as  personal  propwty*  In  detmnli 
big  the  worth  of  a  leasdiold  die  courts  hai 
universally  held  that  It  la  tbe  valne  of  tl 
term  lees  the  mt  reserved.  The  value  t 
the  tmn  la  Axed  vrlth  reference  to  presca 
as  well  as  prospective  conditions,  not  speci 
latlv^  but  actual;  or,  to  state  the  pn^ 
tlon  mora  aptly,  Its  value  In  money  to  m 
who  desires  to  sell,  but  who  is  under  no  a 
cesslty  tvt  sdllng,  and  to  one  who  Is  desii 
ouB  of  buytaiK  but  la  under  no  compulsion  1 
do  sow  *  *  *  Tbe  fallacy  of  appellant 
position  may  be  readily  shown  by  suggeetlii 
that  in  the  final  years  of  the  term,  if  tliel 
theory  be  followed,  raapcmdent  would  pa 
tmly  a  nominal  tax,  or  be  burdraed  by  a  ta 
so  (moroiu  as  to  amount  to  confiscation,  fo 
If  the  ass'eeament  be  made  with  reference  1 
the  time  the  lease  had  yet  to  nm,  the  asses 
ed  valne  wonld  be  out  of  all  proportion  to  It 
value.  If,  on  the  oth^  hand,  reqiondei 
wore  compelled  to  pay  upon  the  amount  ( 
ibi  investmoit,  the  tax  would  be  grossly  ea 
oessive;  whereaa^  undw  tbe  rule  as  we  fin 
It  to  bS)  the  presoit  worth  of  the  lease  froi 
year  to  year,  considering  also  the  term,  fixe 
a  crltwl<m  of  value  easily  ascertainable  an 
Just  to  both  parties.  Therefore  an  aases 
ment  based  upon  the  value  of  the  tmprovi 
ments  or  the  amount  Invested  therein  wa 
erroneous,  and  entitles  respondent  to  rdief 
The  evidence  Introduced  before  the  board  t 
equalisation  Is  a  part  of  the  record.  Thn 
prominent  real  estate  men  of  many  year 
experience  whose  competency  has  not  bee 
questioned  were  produced  as  witnesses  a 
behalf  of  the  appellant,  and  testified  tbat  c 
March  1,  1910,  the  lease  did  not  have  an 
actual  value;  that  Its  future  value  Is  «pec\ 
latlve  and  uncertain,  depending  on  furtbf 
development  of  the  dty,  further  improvi 
ment  in  the  neighborhood,  and  further  a( 
vancement  In  rental  value.  One  West, 
prominent  and  experienced  real  estate  deale 
produced  as  a  witness  on  behalf  of  responi 
ents,  placed  an  actual  valaati<m  ot  $800,0(1 
on  the  lease,  which  at  45  per  cent  wool 
Justify  an  assessed  valuation  of  $360,001 
This  witness,  however,  conceded  tbat  he  wa 
not  thoroughly  familiar  with  all  the  tern 
and  conditions  of  the  lease,  and  upon  croa 
examination  testified  as  follows:  "Q.  Wbi 
do  you  think,  Mr.  West  the  leasehold  wool 
be  worth,  taking  into  consideration  its  term 
and  conditions;  taking  into  consideration  tt 
fact  that  more  than  $1,800,000  has  beeu  li 
vested;  taking  Into  consideration  that  fc 
more  than  the  last  two  years  It  has  been  o] 
erated  by  the  Metropolitan  Building  Con 
pany  at  a  total  loss,  the  first  year  of  abot 
$30,000  and  this  year  $42,000?  A  Well,  I 
the  expense  account  shows  that  is  the  actuf 
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otad  not  sell  It  Q.  If  the  Metro- 
lldlng  Company  put  tbls  lease  In 
8  to  Bell,  you  would  have  to  ex- 
18  purchasers  the  terms  and  eon- 

the  lease.  You  would  have  to 
e  purchasers  the  extent  of  the  im- 
i  and  the  cost  of  operation  as  long 
Idlngs  had  been  operated.  Now, 
>  consideration  the  terms  and  con- 
the  lease,  the  fact  that  during  the 
sars  there  has  been  a  great  deQcit, 
ink  that  this  leasehold  could  be 

open  market?  •  •  *  A.  If  the 
:count  shows  sndi  a  defldt,  we 
«11  It  to  any  one.  •  •  *  Q.  Tou 
I  that  the  cost  of  the  building  Is 
1  by  bonds.  That  11,800,000  of 
outstanding  against  tbis  property 
o  be  paid  before  the  purchasers  of 
an  get  a  dollar?  For  what  would 
ling  to  put  your  money  In  and  buy 

Mr.  Vanderveer  (attorney  for  re- 
The  witness  has  testified  that 
Dot  buy  the  lease.    Mr.  Kerr  (at- 

appellant):    I  want  Mr.  West's 

A  I  have  answered  the  question, 
lid  not  be  willing  to  buy  at  all  if 
ags  are  operated  at  a  loss.  Q. 
Jiese  things  as  you  do,  what  do 
the  leasehold  would  bring  in  the 
it  if  it  was  ofiTered  for  sale?  A.  It 
sell  under  sucb  a  statement"  The 

evidence  shows  that  the  total  lu- 
le  appellant  for  the  year  ending 
1,  1909,  was  $141,446.53;  that  the 
tiarges  upon  the  property  for  the 
>d  were  fl74,580.93,  leaving  a  net 
of  WO.1.34.40  not  including  taxes 
en  adjusted,  will  increase  the  def- 
rhnt  the  appellant  has  expended 
Dductive  ImprovementB,  such  as 
eet  assessments,  etc.,  to  March  1, 
um  of  $148,000.  In  view  of  these 
evidence  tends  to  show  it  to  be  at 
lematlcal  whether  the  lease  bad 
or  salable  value  on  March  1,  1910. 
B  true  that  appellant  has  paid  a 
e  sum  for  the  lease,  has  made 
nprovements,  has  Issued  tionds  in 
r  $1,844,000,  and  hopes  to  realize 
ue  in  the  future  a  profit  on  its  in- 
t  indisputably  appears  that  at  the 
le  appellant  is  incurring  a  heavy 

is  constantly  Increasing,  and  that 
>Dterprise  may  and  probably  will 
aaudal  failure  unless  growth  of 
mprovement  In  the  Immediate  lo- 

materlal  advancement  in  rental 
le  the  lease  to  appreciate  In  value, 
fh  an  appreciation  occur,  an  In- 
sessed  valuation  may  be  then  le- 
Imposed  for  the  purposes  of  taxa- 
ellant  has  expressed  its  wilting- 
bmlt  to  an  assessed  valuation  of 

e  entire  record,  which  we  have 


carefully  considered,  we  regard  this  oflfer  as 
liberal  and  reasonable,  and  conclude  that  any 
greater  valuation  under  existing  conditions 
would  be  excessive  and  arbitrary. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  reduce  the 
assessed  valuation  from  $225,000  to  $90,000. 

DUNBAR,  O.  J.,  and  ELLIS,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


WHITE  BROS.  A  CRUM  CO.,  Limited, 
WATSON  et  al. 

(Supreme  Court  of  Washington.   Aug.  25, 1911.) 

1.  Pleading  (%  193*)  —  Complaint  —  Demub- 
SBB  OB  Motion  to  Makb  Mobe  SpKcinc. 

The  inference  from  the  whole  complaint  be- 
ing that  certain  places  were  on  defendants' 
land,  demurrer  should  not  In  the  absence  of  a 
motion  to  make  more  specific,  he  sustained 
because  of  it  not  being  specifically  alleged  they 
were  there. 

[Ed,  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  428-443;  Dec.  Dig.  S  193.«] 

2.  Waters  and  Wateb  Codrbks  (S  30*>— Di- 
version—Easements— Chan  oe. 

Though  plaintiff  appropriated  the  water  of 
a  stream  and  diverted  it  at  a  point  on  land  own- 
ed by  the  ITnited  States,  so  that  under  Hev.  St. 
U.  S,  S  2340  lU.  S.  Comp.  St  1901,  p.  1437), 
defendants  took  title  to  the  land  subject  to  hia 
vested  and  accrued  water  rights  and  his  rishts 
to  ditches  and  reservoirs  used  in  connection 
with  such  water  riehts,  he  merely  tooli  an  ease- 
ment, which  he  could  not  thereafter  change 
without  defendants'  consent,  as  to  the  point  of 
diversion  of  the  water  or  the  place  or  means  of 
conveying  it  over  defendants'  lands. 

[Ed.  Note, — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  20;  Dec.  Dig.  I 
30,*] 

3.  Waters  and  Wateb  Courses  (8  154*) — Di- 
version— "Secondary  Easement." 

The  term  "seoondary  easement"  is  applied 
to  the  right  to  enter  and  repair  and  do  those 
things  necessary  to  the  full  enjoyment  of  an 
easement  as  exi-'^ting;  but  such  right  does  not 
entitle  one,  having  an  easement  consisting  of 
the  right  to  divert,  at  a  certain  point  on  lands 
of  others,  water  from  a  stream,  and  conduct  it 
by  a  certain  route  and  means  over  such  lands, 
to  divert  the  water  at  another  point  on  sucb 
lands,  and  conduct  it  over  them  oy  a  ditfereot 
route  and  different  means,  where  the  elements 
have  rendered  it  impossible  to  divert  it  at  the 
original  point  and  conduct  it  by  ttie  original 
way  and  means. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IHg.  SS  167-179;  Dec. 
Dig.  S  154.  • 

For  other  dpftnitions,  aec  Words  and  Phrases, 
vol.  7.  p.  6378.] 

4.  Waters  and  Water  Courses  (S  145*) — 
Diversion  — C^HANGB  op  EIihement— Dam- 
ages. 

^Iiere  one  has  a  right  merely  to  divert,  at 
a  certain  point  on  defendants'  land,  watet  from 
a  stream,  and  conduct  it  by  a  certain  route  and 
means  over  such  land,  the  fact  that  they  will 
not  be  injured  by  his  diverting  it  at  a  different 
point  on  their  land  and  conducting  it  over  such 
land  by  a  different  route  and  different  means 
does  not  entitle  him  to  matte  the  cbanee,  thongh 
the  elements  have  rendered  it  impossible  to  dt- 
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tert  it  at  tlw  original  p<^t  and  conduct  It  by 
the  orisinal  way  and  meana. 

rm.  Note.— For  other  caaea.  aee  Waters  and 
Water  Cooraea,  Dec  Dig.  fi  146.*] 

Department  2^  Appeal  firom  Snpwlor 
Court,  Wbitman  Oonntr;  H.  W.  Canfleld. 
Judgft 

Action  by  the  White  Bros.  &  Oram  Com- 
pany, Limited,  against  Jacob  H.  Watnm  and 
unotber.  Judgment  tor  dtfoidanta,  and 
plaintiff  appeals.  Affirmed. 

E.  T.  Kuykendall  and  G.  a  Oose,  for  ap- 
pellant.   Hanna  &  Hanna,  for  respondents. 

ELLIS,  J.  Appeal  from  a  Judgment  sus- 
taining a  -gweral  demurrer  to  appellant's 
amended  complaint,  which  is  long,  but  which, 
80  far  as  essential  to  our  consideration,  may 
be  epitomized  as  follows:  Yaklwawal  creek, 
a  stream  not  navigable,  has  Its  source  in 
Whitman  county,  Wash.,  about  two  miles 
above  the  land  of  respondents  described  in 
the  complaint,  and  thence  flows  to  and  across 
that  land  and  the  lands  of  the  appellant  also 
described  in  the  complaint  The  respondents 
acquired  their  land  by  filing  tbereon  as  a 
government  homestead  on  April  16, 1902.  In 
1881  the  appellant's  predecessors  In  Interest 
appropriated  all  the  waters  of  the  creek,  and 
carried  the  same  by  a  ditch  and  fltmie  from 
the  point  of  diversion  to  the  lands  now  own- 
ed by  the  appellant,  and  ever  since  the  wa- 
ter has  been  applied  to  a  beneficial  use  by 
the  appellant  upon  Its  land,  which  without 
Irrigation  Is  arid  and  unproductive,  but  with 
Irrigation  is  highly  productive.  At  the  time 
of  the  appropriation  of  the  water,  respond- 
ents' land  and  all  the  lands  riparian  to  the 
creek  above  the  appellant's  lands  were  pub- 
lic lands  of  the  United  States.  All  of  the 
land  above  tbe  appellant's  land  drained  by 
the  creek  Is  steep  and  precipitous,  is  used 
only  for  pasturage,  and  the  rainfall  and  melt- 
ing snows  are  not  retained  tbereon,  but  read- 
ily flow  into  and  cause  frequent  floods  of 
the  creek.  The  stream,  until  it  reaches  the 
appellant's  land,  flows  through  a  narrow 
canyon  with  steep  bluffs  on  either  side,  and 
has  a  fall  of  approximately  2,000  feet  from 
Its  source  to  appellant's  land.  In  the  spring 
of  1907  the  flood  waters  of  the  creek  destroy- 
ed appellant's  flume  and  head  ditch,  and 
washed  away  the  banks  at  the  point  of  di- 
version, making  It  impossible  to  divert  the 
water  by  means  of  the  ditch  and  flume  pre- 
viously used.  The  bed  of  the  stream  was 
eroded,  causing  the  water  to  flow  over  a 
sandy  and  gravelly  bottom,  so  that  since  the 
flood  much  of  the  water  Is  lost  at  the  orig- 
inal point  of  diversion.  The  right  of  way  by 
which  the  water  has  been  carried  Is  along 
a  ste^  bluff,  and  respondents'  lands  travers- 
ed by  it  are  unfit  for  cultivation.  The  right 
of  way  Is  gravelly,  and.  If  appellant  is  re- 
quired to  convey  the  water  by  a  ditch,  a 
great  part  ot  It  will  b»  lost  by  percolation 


and  evaporation,  causing  a  material  1 
to  the  appellant  and  bting  of  no  benefit 
spondents.  About  76  feet  above  the  pol 
diversion  the  stream  flows  over  a  ni 
bed  rock,  and  it  is  necessary  In  order  I 
cure  and  retain  full  use  of  the  wat 
change  the  point  of  dlvmlon  to  that  ] 
there  construct  a  cement  dam,  and  ti 
lay  a  pipe  line  along  the  right  of  way  t 
respondents'  land  to  that  of  appellant 
less  this  is  permitted,  the  appellant  w 
the  future  be  wholly  deprived  of  the  u 
the  water.  Prior  to  commencing  this  a 
ai^ellant  went  up<m  the  respondents' 
to  construct  the  proposed  dam  and  pipe 
when  respondents,  by  force  and  threa 
vlol^ce,  prevented  and  still  prereni 
work.  The  prayw  la  for  an  Injui 
against  Interference,  for  damages,  that 
to  the  water,  right  of  way,  pipe  llae 
headworks  be  quieted  in  appelant,  an 
general  relief. 

[1]  It  will  be  noted  that  there  Is  no  < 
allegation  that  tbe  point  of  diversloD,  i 
as  originally  located  or  as  now  propos 
upon  the  respondents'  land.  This  la  urg 
one  reason  that  the  demurrer  was  pn 
sustained.  The  inference,  howevtf,  fr 
reading  of  the  whole  amended  complal 
that  both  of  these  pt^ts  and  the  site  ( 
proposed  dam  are  upon  respondents' 
In  the  absence  of  a  motion  to  mabi 
amended  complaint  more  ^edflc  In 
particulars,  the  demurrer  should  not 
been  sustained  on  this  ground. 

[2]  Assuming  these  points  to  be  alleg 
Implied,  does  the  amended  complaint  si 
cause  of  action?  The  demurrer  concede 
the  appellant's  predecessors  in  Interesl 
appropriated  tbe  water  at  the  original 
of  diversion,  and  were  conducting  It  by 
and  flume  over  the  original  right  erf 
prior  to  the  Inception  of  ree{»ondeiits' 
and  while  the  fee  of  respondoitB*  lan^ 
stiU  in  the  United  States.  Section  23 
tbe  Revised  Statutes  of  the  United  I 
(U.  S.  Gomp.  St  1»01,  p.  1437)  provldt 
tbe  recognition  by  the  courts  of  vestet 
accrued  water  rights,  and  section  2340 
1437}  fs  as  follows:  "All  patents  grant 
pre-emption  or  homesteads  allowed,  bIu 
subject  to  any  vested  and  accrued  ' 
rights,  or  rights  to  ditches  and  resei 
used  In  connection  with  such  water  i 
as  may  have  been  acquired  under  oc  i 
nlzed  by  the  preceding  section."  Eea 
ents,  therefore,  took  their  land  subjf 
the  easement  for  the  diversion  of  the  i 
at  a  then  flxed  point  and  Cor  the  conre 
of  the  water  ditch  and  flume  on  a 
existing  right  ot  way  across  tbelr  }m 
that  of  the  appellants.  The  grant  frol 
government  tc  the  respondents  was  thai 
servient  ten«nent  subject  to  a  definite 
mttit  Th«n  can  be  no  dlffermce  betwfi 
easemttit  so  acquired  and  an  eaaemal 
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«d  by  grant  of  ■  private  owner  who  after- 
ards  conveys  the  servient  tenement.  In  et- 
ler  case  the  owner  of  the  dominant  tene- 
eot  has  an  easement  which  he  cannot 
lange  without  the  consent  of  the  grantee  of 
le  servient  tenement  The  grant  from  the 
ivemment  to  the  respondents  was  subject 
"vested  and  accrued  water  rights  or  rights 
I  ditches  and  reservoirs  nsed  In  connection 
1th  such  water  rights  as  may  have  been 
squired,"  etc.  Hiere  is  no  intention  evinced 
7  the  statute  to  make  the  grant  subject  to 
ich  water  rights  or  rights  to  ditches  and 
servoirs  as  may  thereafter  become  neces- 
iry  or  convenient  That  a  change  In  the 
ode  of  enjoyment  might  Imve  been  made 
hlle  the  government  still  owned  the  servl- 
it  teuement  does  not  alter  the  case.  That 
as  because  the  owner  of  the  servient  tene* 
ent — the  government — had  accorded  a  11- 
mae  through  the  statute  to  appropriate  any 
ich  rights  at  any  time  prior  to  the  grant 
'.  patent  or  allowance  of  homestead  or  pre- 
nptlon.  But  when  the  government  granted 
le  fee,  It  granted  It  subject  not  to  the  11- 
-nse,  but  to  vested  and  accrued  rights  which 
id  then  i>eeo  acquired  under  the  license, 
mlth  V.  Hawkins,  110  Gal.  122,  125,  42  Pac. 
>3;  Oliver  v.  Agasse,  132  CaL  297,  64  Pac. 
>1,  402.  By  the  grant  the  title  to  every- 
ilng  not  then  appn^riated  became  vested 
1  the  respondraits  as  completely  as  the  ap- 
roprlated  rights  had  become  vested  In  the 
jpellant  Thereafter  the  Jus  dlsponendl  In- 
dent to  the  fee  was  in  respondents  as  to 
rery  right  not  vested  in  others  by  actual 
rlor  appropriation.  The  manner  of  dlver- 
on,  the  length  and  location  of  the  right  of 
ay,  the  means  of  conveyance  of  the  water 
rer  the  right  of  way — In  short  the  ease- 
ent — became  fixed  and  determined  by  the 
LCts  as  they  existed  when  respondents' 
^meetead  entry  was  allowed.  No  change 
in  now  be  made  in  the  character  of  the 
irvitude.  A  pipe  line  cannot  be  substituted 
ir  a  ditch  and  flume,  nor  the  right  of  way 
langed  or  lengthened.  As  to  these  things 
te  authorities  are  uniform.  Well's  Water 
Ights  In  the  Western  States  (2d  Ed.)  pp. 
i5,  286,  H  179-180;  title  *'B,"  Change  of 
[eans  of  Use;  Oliver  v.  Agasse.  132  Cal. 
J7,  64  Pac.  401;  Vestal  v.  Young,  147  Oal. 
15,  82  Pac.  381 ;  Johnston  v.  Hyde,  32  N.  J. 
q.  446;  AUen  t.  San  Jose  Land  &  Water 
0.,  92  Cal.  138,  28  Pac.  215,  16  L.  R.  A.  93; 
Ickenson  v.  Grand  Junction  Canal  Co.,  15 
eav.  260;  Barrows  v.  Fox,  96  Gal.  63,  82 
nc  811;  Gregory  t.  Nelson,  41  Cal.  278. 
[t  Is  the  exclusive  right  of  the  owner  of 
le  Borient  tenement  suffering  the  burdens 
*  an  easem«it  localized  and  defined,  to  say 
bother  or  not  the  dominant  owner  shall  be 
^noltted  to  change  the  character  or  plan  of 
le  servitude."  Jaqul  v.  Johnson,  27  N.  J. 
q.  626,  582. 

tSl  It  is  suggested  that  the  right  which  the 
;)pellant  Is  seeking  to  obtain  Is  rather  an 
nplied  or  secondary  easement  than  an  ad- 


ditional servitude.  The  term  *^ondary 
easement"  Is  applied  to  the  right  to  enter 
and  repair  and  do  those  things  necessary  to 
the  full  enjoyment  of  an  easement  as  exist- 
ing. We  have  been  dted  to  no  authority  for 
extending  that  term  to  a  change,  alteration, 
or  extension  such  as  here  contemplated,  while 
the  above  authorities  bold  that  the  things 
contemplated  are  In  their  nature  an  addi- 
tional servitude. 

[4]  Counsel  argues  with  much  force  and 
persuasiveness  that  Inasmuch  as  the  re- 
spondents will  In  no  wise  be  injured  by  a 
change  from  ditch  and  fiume  to  pipe  line,  the 
right  to  make  the  change  should  be  accorded 
to  the  appellant;  that  the  taking  of  the  ad- 
ditional right  of  way  and  conducting  the  wa- 
ter in  a  pipe  line  Invades  no  substantial  right 
of  the  respondents.  But,  even  if  It  were 
shown  that  the  change  would  be  an  actual 
benefit  to  the  respondents,  we  would  have 
no  power  to  compel  them  to  accept  the  bene- 
fit The  question  is  one  of  property  rights, 
not  of  benefits  or  injuries.  Many  authori- 
ties 80  hold,  and  we  have  been  cited  to  none 
to  the  contrary.  "No  one  has  a  right  to  com- 
pel another  to  have  his  property  Improved  In 
a  particular  manner.  It  Is  as  Illegal  to  force 
blm  to  receive  a  benefit  as  to  submit  to  an 
Injury."  Merrltt  v.  Parker,  1  N.  J.  Law, 
4fiO;  Allen  v.  San  Jose  Land  &  Water  Co., 
92  Cal.  138,  28  Pac.  215,  15  L.  E.  A.  93;  Dick- 
enson T.  Grand  Junction  Canal  Co.,  15  tieav. 
2G0;  Tlllotson  v.  Smith,  32  N.  H.  90,  64  Am. 
Dec  855.  The  alteration  by  the  action  of  the 
elements  of  the  physical  conditions  so  as  to 
make  the  ^Joyment  of  the  easement  imiws- 
slble  or  more  difllcult  was  appellant's  mis- 
fortune as  an  impairment  of  its  property, 
just  as  if  the  elements  had  Impaired  the  en- 
joyment of  its  property  of  any  other  char- 
acter. This  tumishes  no  reason  why  anoth- 
er should  be  required  to  contribute  to  restore 
the  enjoyment  of  the  property,  even  if  the 
thing  to  be  contributed  be  something  the 
other  does  not  need,  and  the  surrender  of 
which  will  not  Injure  him.  If  It  is  some- 
thing in  which  he  has  the  actual  right  or 
property,  there  is  no  rule  of  law  nor  prin- 
ciple of  equity  which  would  warrant  a  court 
In  taking  It  from  him  against  his  will  for 
the  benefit  of  another.  No  amount  of  hard- 
ship In  a  given  case  would  justify  the  estab- 
lishment of  such  a  precedent  The  next  step 
in  the  invasion  of  the  right  of  proi>erty  would 
be  to  Invite  the  courts  to  measure  the  com- 
parative needs  of  private  parties,  and  compel 
a  transfer  to  the  one  most  needing  and  who 
might  best  utilize  the  property.  If  a  man 
may  be  required  to  surrender  what  is  his 
own  because  be  does  not  need  It  and  cannot 
use  it,  and  because  another  does  need  It  and 
can  use  It  then  there  Is  no  reason  why  be 
may  not  be  required  to  surrender  what  he 
needs  but  little  because  another  needs  It 
much.  A  doctrine  so  insidiously  dangerous 
should  never  find  lodgment  In  the  body  of 
the  law  through  judicial  declaration.  The 
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Judiciary  may  only  apply  the  law  accord- 
ing to  established  prfnciplee.  If  rights  Buch 
as  those  here  contended  for  are  to  be  accord' 
ed  and  can  be  accorded  within  the  limits  of 
our  Constitution,  It  should  be  doue  by  statute 
clearly  defining  tbe  rights,  fixing  their  limits, 
and  prescribing  the  pTOcedur& 

Tbe  demurrer  wat  properly  siutalned.  Af- 
firmed. 

DUNBAR,  O.  J.,  and  CROW,  FUIXERr 
TON,  and  MORRIS,  JJ.,  concnr. 


SHOSHONE  CONCENTRATING  CO.  T. 
HAMBURG-BKEMEN  FIRE 
.INS.  CO. 

(Sopreme  Court  of  Wasbington.    Aug.  23, 
1911.) 

INBURANCB  (J  334*)— PiBE  InSUSANCI>— FOB- 

PBiTURB  OF  Policy — Insubancb  of  Indus- 

TBiAL  WoBKS— Watchmen. 

A  Sre  policy  corering  an  industrial  plant 
provided  that,  whenever  the  i>lant  waa  idle, 
competent  watchmen  shall  be  employed,  and 
due  ailigence  used  to  keep  a  continuous  watch 
both  Digbt  and  day  In  and  immediately  around" 
tbe  re-treating  plant  and  tbe  machinery  therein. 
Tbe  plant  doeed  down,  and  insured  employed 
two  watchmen  who  were  the  day  and  night 
watchmen  for  a  mill  operated  from  600  to  1,200 
feet  from  insured's  plant,  it  being  agreed  that 
they  should  while  on  duty  as  foremen  of  the 
mill  watch  Insured's  plant  as  their  duties  would 
permit.  Their  duties  required  them  to  go  to 
a  place  about  every  hour  some  600  to  800  feet 
from  insured's  plaot  from  which  they  could  see 
it  The  day  watdiman  was  given  tlie  keys  to 
the  plant,  and  examined  it  about  four  times  a 
week,  and,  while  one  of  the  night  watclunea 
was  within  140  feet  thereof  several  times,  be 
never  had  a  key  to  the  plant,  which  was  de- 
stroyed by  fire  at  night  wnile  tbe  night  watch- 
man was  attending  to  his  duties  as  toreman  at 
tbe  mill.  Insured  knew  the  duties  of  tbe  per- 
sons employed  by  it  as  watchmen.  Held,  that 
the  policy  was  forfeited  for  ooncompliance  with 
tbe  provision  requiriag  a  continuous  watch  in 
and  around  the  insured  premises. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  334.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Hnneke, 
Judge. 

Action  by  the  Shoshone  Concentrating 
Company  against  the  Hamburg-Bremen  Fire 
Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
case  dismissed. 

Ooodfellow,  Eells  ft  Orrlck  and  Happy, 
Winfree  ft  Hlndman,  for  appelant  Belden 

ft  Losey,  for  respondent 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  upon  a  fire  Insurance  policy. 
Tbe  case  was  tried  to  tbe  court  and  a  Jury. 
At  tbe  close  of  plalndfiTs  evidence,  the  de- 
fendant moved  for  a  nonsuit,  and  again  at 
the  close  of  all  the  evidence  defendant  moved 
the  court  for  a  directed  v^lct,  upon  the 
groiuid  that  tbe  evidence  failed  to  ^ow  a 


compliance  with  the  terms  of  the 
Tbese  motions  were  denied.  The  Ji 
turned  a  verdict  in  favor  of  tbe  p 
and  the  Judgment  followed.  The  dei 
has  appealed. 

[1]  The  following  facts  are  not  dlsp 
the  case:  November  2S,  1008,  the 
ant  Issued  to  the  plaintiff  an  insurai 
icy  for  $2,000  on  a  reconcentratint 
owned  by  the  plaintiff  near  tbe  t 
Sweeney,  Idaho.  The  policy  conta 
clause  as  follows:  "It  ia  warranted 
assured  that,  whenever  any  of  the 
Ing  named  parts  of  the  plant  descr 
this  policy,  to  wit,  concentrator  or  r 
ing  plant  and  machinery  therein,  are 
not  In  operation  for  any  cause  wt 
competent  watchmen  shall  be  employ 
due  diligence  used  to  ke^  a  coo 
watch  both  day  and  night  in  and  imii 
ly  aronnd  said  parts  of  the  plant 
of  the  above  named  parts  are  idle  or 
operation  for  a  period  of  more  than 
days  without  the  written  consent 
company,  this  policy  shall  be  void." 
time  the  policy  was  issued  the  mil 
was  in  operation.  On  December  12,  1! 
mill  was  closed  down,  and  defendant' 
informed  the  plaintiff  that  It  would 
essary  to  obtain  day  and  night  wal 
The  plaintiff  employed  two  watchmei 
the  day  and  night  forem^  for  the  St 
Concmtratlng  Company,  a  mtll  In  op 
located  from  600  to  1,200  feet  dlstai 
the  plaintiff's  mill.  It  was  agreed  t 
the  plaintiff  company  and  these  tv 
that  the  latter  should  attend  to  thelt 
as  foremen  In  the  Shoshone  Company 
and,  wblle  on  duty  there,  watch  t 
plant  of  the  plaintiff  as  their  duties 
permit  It  appears  that  they  were  n 
stantly  employed,  and  that  their  duti 
ed  them  out  to  the  dump  of  the  SI 
mill  about  every  hour,  and  that  wbll 
they  were  In  view  of  plaintiff's  m 
about  600  to  800  feet  away.  The  wa 
on  day  duty  was  given  the  keys  to  th< 
tifTs  mill,  and  went  down  there  abo 
times  per  week  and  examined  the  mil 
that  It  was  all  right,  that  water  was 
barrels  on  each  floor,  and  that  bucket 
handy  thereto.  The  night  watcbmat 
had  a  key.  One  of  tbem  went  wlthh 
140  feet  of  tbe  plaintiff's  mill  upoa 
occasions.  The  last  one,  however,  oi 
duty  had  never  been  In  or  about  the  m 
bad  never  bad  a  key  thereto.  The  m 
destroyed  by  fire  on  May  1,  190O,  al 
o'clock  at  night,  while  It  waa  Idle, 
was  about  the  premises  at  the  time 
fire.  The  night  watchman  was  attoii 
his  duties  in  the  Shoshone  mill  wl 
heard  of  the  fire. 

At  that  time  the  flre  was  beyond  ( 
At  the  time  the  plaintiff  employed  the 
plaintiff's  ofScen  knew  the  dntiee  at  ti 
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Sfaoshone  ipUl,  and  also  knew  their 
Dlties  for  watching  the  plaintiff's  mill 
lat  time  thereafter  they  gave  to  it 
f  agreed  to  pay  them  fl  per  day  each 
ching  the  mill.   They  received  $5.50 

each  (or  their  time  In  the  Shoshone 
t  l9  apparent  that  the  plaintiff  did 
iply  with  the  provisions  of  the  policy 
quoted.  The  policy  proTides  that, 
er  the  plant  is  idle,  "competent 
en  shall  be  employed  and  due  diU- 
sed  to  keep  a  continuous  watch  both 
1  night  In  and  Immediately  around 
rts  of  the  plant"  Competent  men 
>  doubt  employed,  but  it  was  under- 
etween  them  and  the  plaintiff  that 
ere  not  to  keep  a  continuous  watch 
ly   and  night  in  and  immediately 

the  plant,  but  that  they  were  to 
ntermlttentiy  at  a  distance  from  the 
s,  estimated  at  from  600  to  1,200  feet 
im.  The  apparent  object  of  the  plain- 
I  to  evade  its  duties  under  the  policy 
ing  a  show  of  compliance  therewith, 
igence  exercised  was  to  evade,  and 
romply  with,  the  terms  of  the  policy. 
Ik  the  evidence  shows  that  the  men 
>d  were  competent  watchmen,  and 

they  had  been  employed  to  keep  a 
lous  watch  •  •  •  In  and  Imme- 
around''  the  premises,  the  property 
not  have  been  destroyed.  But  they 
>t  so  employed,  and  they  did  not  so 
:he  property.  The  effect  of  the  tes- 
of  the  officers  of  the  plaintiff  com- 
as that  the  men  were  merely  employ- 
eep  an  occasional  watch  from  a  dis- 
vhich  they  did,  and  which  was  the 
■  of  the  duties  required  by  the  appel- 
bls  breach  of  duty  avoided  the  policy, 
le  V.  Scottish  Union,  etc.,  Ins.  Co., 
.  548,  44  Pac.  922,  and  cases  there 
rhis  was  decisive  of  the  case.  There 
question  of  fact  for  the  Jury  to  pass 
id  the  court  erred  in  not  granting  the 
nt's  motlona 

iudgment  Is  therefore  reversed,  and 
se  ordered  dismissed. 

lAR,  0.  J.,  and  FULLERTON  and 
TJ.,  concur. 


9  ex  rel.  BUSSBI/L  et  al.  v.  ABRA- 
HAM et  al.,  Com'rs  of  King 
County. 

me  Court  of  Washington.    Aug.  19, 
1911.) 

AL  ANU   ^BOB  (g  836*)— DSTEBUINA- 
REHEABINa— MaTTEBS  Considered. 
appellate   court   will,   on  rehearing, 
has  not  lost  jurisdiction  of  the  cause, 
statutes  enacted  between  rendition  of 
opinion  and  the  motion  for  rehearing, 
lote.— For  othpr  cases,  see  Appeal  and 
>ec.  Dig.  I  835.*] 


2.  Waters  and  Waitb  Ooubskb  (|  226*>— 
Commercial  Waterway  Disteict— Oboan- 
izATioN — Presumptions. 

Where  a  cooimerctal  waterway  district  was 
organized  under  an  invalid  statute,  and  upon  a 
contest  over  its  existence  urged  its  integrity  In 
the  courts,  such  a  district  upon  an  appeal  will  be 
presuaied  to  be  maintained  to  sucti  an  extent 
that  it  may  claim  all  benefits  from  a  later  cura- 
tive  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  225.*] 

3.  Constitutional  Law  (8  193*)  —  Retbo- 
SPECTiVE  Laws. 

The  Legislature  has  the  power  to  enact  a 
curative  or  validating  statute  retroactive  in  its 
application,  where  it  does  not  impair  the  obli- 
gation of  a  contract,  or  otherwise  violate  any 
constitutional  inhibition,  and  hence  iSess.  Laws 
I911,_  cc.  10,  11,  are  effective  to  validate  com- 
mercial waterway  districts  organized  under  the 
invalid  Lawa  Ex.  gess.  1909,  c  8. 

[Bid.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  (8  536^41;  Dec.  Dig.  8 
193.*] 

4.  Statutes  (8  268*)— Retboactive  Opbba-* 
TiON— Curative  Statute. 

Curative  statutes,  retroactive  in  their  effect 
are  applicable,  not  only  to  transactions  to 
which  they  are  intended  to  relate,  but  also  to 
cases  pendmg  either  in  trial  or  appellate  courts. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  88  300,  361 ;  Dec.  Dig.  8  268.*] 

En  Banc.   On  rehearing.    Former  opinion 
reversed  and  Judgment  below  affirmed. 
For  former  opinion,  see  112  Pac.  671. 

Robert  A.  Devers,  for  appellants.  Shorett 
McLaren  &  Shorett  and  Bausman  &  Kelleher, 
for  respondents. 

CROW,  J.  On  January  12,  1911,  we  filed 
an  opinion  In  this  action  (112  Pac.  671)  by 
which  we  ordered  a  reversal  of  the  Judgment 
of  the  superior  court  in  and  for  King  coun- 
ty. In  stating  the  case  we  then  said:  "The 
Legislature  of  the  state  of  Washington  at  the 
specially  convened  session  of  1909  passed  an 
act  intended  to  provide  for  the  construction 
and  maintenance  of  commercial  waterways. 
Laws  Sp.  Sess.  1909,  p.  8.  Acting  in  accord- 
ance with  the  provisions  of  the  act  certain 
citizens  of  the  county  of  King  petitioned  the 
board  of  county  commissioners  of  that  coun- 
ty to  establish  a  commercial  waterway  dis- 
trict comprised  of  territory  specifically  de- 
scribed in  the  petition.  The  board  of  county 
commissioners  assumed  Jurisdiction  of  the 
petition,  and  thereafter,  upon  due  procedure 
being  bad  as  contemplated  by  the  statute, 
entered  an  order  purporting  to  create  a  com- 
mercial waterway  district  The  relators  own 
property  Included  within  the  boundaries  of 
the  proposed  district  and  appeared  before 
the  board  of  county  commissioners  and  op- 
posed the  creation  of  the  district,  alleging  as 
grounds  therefor,  among  others,  that  the  act 
under  which  the  proceedings  were  being  had 
was  In  violation  of  both  the  state  and  fed- 
eral Constitutions.  Their  objections  were 
overruled,  whereupon,  after  the  eetablish- 
ment  of  the  district,  they  sued  out  a  writ  of 
review  from  the  superior  court  of  King  coun- 
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ty  aeeklnff  to  rerlew  the  order  of  the  board. 
The  superior  court  on  a  hearhig  had  thereon 
affirmed  the  order  creating  the  district  and 
dismissed  the  writ  This  appeal  was  taken 
therefrom."  The  question  before  us  was  the 
validity  of  the  proceedings  of  the  board  of 
county  commissioners,  the  organization  of 
the  commercial  waterway  district,  and  the 
constitutionality  of  the  act  of  1909,  under 
which  the  district  had  been  created.  Many 
objections  were  presented  and  argued  in  the 
briefs,  but  on  consideration  of  the  entire  act 
and  the  proceedings  had  thereunder  we  found 
but  one  reason  for  declaring  the  act  invalid. 
We  further  said:  "While  many  objections 
are  urged  in  this  court  against  the  statute 
and  the  proceedings  had  thereunder,  we  have 
found  It  necessary  to  consider  only  the  con- 
stitutional question  suggested,  as  we  deem  it 
fatal  to  the  proceedhigs.  The  law  plainly  con- 
templates that  the  exi>eDse  of  constructing 
the  commercial  waterway  for  which  the  dis- 
trict is  organized  shall  be  provided  for  by 
an  assessment  upon  the  real  property  situat- 
ed in  the  waterway  district  benefited  by  the 
Improvement,  yet  no  person,  board,  or  other 
authority  Is  authorized  by  the  act  to  make 
the  assessment.  Nor  does  the  act  contain 
any  direct  provision  for  making  an  assess- 
ment roll,  nor  any  provision  for  Its  equaliza- 
tion when  made  at  which  the  proper(7  hold- 
er may  be  heard  as  to  the  amount  that  may 
be  charged  against  his  property.  Since  no 
other  means  of  raising  the  necessary  cost  of 
making  the  Improvement  Is  contemplated 
than  by  an  assessment,  we  think  that  the  as- 
sessment is  so  far  an  Integral  part  of  the 
act  that  the  omission  to  make  It  effective 
renders  the  whole  act  void.  Skagit  County  v. 
Stiles,  10  Wash.  388,  39  Pac.  116;  Snoho- 
mish County  V.  Hayward,  11  Wash.  429,  39 
Pac.  652;  Franklin  Savings  Bank  v.  Moran, 
19  Wash.  200.  52  Pac.  858."  Before  the  30- 
day  period  bad  expired  within  which  a  peti- 
tion for  rehearing  might  be  filed  and  while 
the  cause  was  still  pending  In  this  court,  the 
Legislature  passed  two  acts  (chapters  10, 
11,  Sess.  Laws  1911),  affecting  the  subject- 
matter  here  Involved.  Chapter  10,  p.  10,  Ses- 
sion Laws,  1911,  a  curative  and  validating 
act.  contained  an  emergency  clause,  and  was 
approved  by  the  Governor  Prt)ruary  8,  1911. 
Section  1  reads  as  follows:  "The  organiza- 
tion, establishment  and  creation  of  all  com- 
mercial waterway  districts  In  this  state  here- 
tofore had,  or  made,  or  attempted  under  the 
provisions  of  chapter  8  of  the  Ijaws  of  the 
Extraordinary  Session  of  1909,  approved 
August  17,  1909,  entitled  •  •  »  under 
which  attempted  organization,  establishment 
or  creation,  an  organized  district  has  been 
maintained  since  the  date  of  such  attempted 
organization,  establishment  or  creation  is 
hereby  for  all  purposes  declared  legal  and 
valid,  and  such  commercial  waterway  dis- 
tricts are  hereby  declared  duly  organized, 
established  and  created.  And  all  debts,  con- 
tracts and  obligations  heretofore  made  or  in- 


curred''by  OT  In  farcv  of  any  nich  oconmerc 
waterway  district  bo  attempted  to  be  orgs 
ized,  establlahed  and  created,  and  all  offlc 
bonds  or  oUier  obligations  executed  in  a 
nection  with  or  in  pursuance  of  such  i 
tempts  organization,  are  hereby  declar 
1^1  and  valid  and  of  full  force  and  effe 
Provided,  That  nothing  herein  shall  be  C( 
strued  to  legalize  or  validate  any  attempt 
assessment  or  condemnation  which  may  ha 
been  had  or  initiated  by  such  district  pri 
to  the  passage  of  this  act"  Chapter  11,  i 
10-46,  inclusive,  Sess.  Laws  1911,  having 
emergency  clause,  was  approved  February 
1911,  and  is  an  extensive  statute  whi<^  : 
enacts  the  old  law  of  1909,  with  added  pj 
visions  sufficient  to  cure  the  defects  found 
this  court,  and  mentioned  in  our  former  op 
Ion.  Section  49  of  this  act  also  provides  I 
the  validation  of  existing  commercial  wat 
way  districts  organized  or  attempted  to 
organized  under  the  act  of  1909.  These  cm 
tive  and  validating  statutes  were  in  eff< 
before  the  30-day  period  had  expired  wltt 
which  a  petition  for  rehearing  could  be  fli< 
Such  a  petition  was  filed,  calling  our  att* 
tion  to  them,  and  a  rehearing  was  grant 
Upon  the  reargument  additional  briefs  a 
argument  have  been  presented.  Appellai 
in  substance  contend  that  no  original  qu 
tion  is  before  us  for  rehearing;  that 
apoDdents  In  effect  present  only  the  n< 
questions,  whether  the  commercial  wat 
way  district  has  been  validated,  whether 
is  now  a  legal  oi^anlzation,  and  whether  I 
that  reason  the  judgment  of  the  sup^: 
court  should  be  affirmed.  Although  apF 
lants  raise  some  constltutioual  questions 
to  the  validity  of  the  acts  of  1911,  we  fi 
their  objections  to  be  without  merit,  and  ct 
elude  that  the  controHlug  question  before 
whether  we  can  on  this  rehearing  consic 
the  acts  of  1911,  and  whether  they  ha 
validated  the  attempted  oi^nlzation  of  t 
commercial  waterway  district,  here  Involvi 
[1  ]  Appellants  contend  the  only  purpose 
a  rehearing  Is  to  correct  a  decision  erroi 
ous  In  regard  to  matters  theretofore  a 
sldered,  and  not  to  raise  new  Issues  un<: 
new  pleadings.  New  pleadings  are  not  p 
sented  on  this  rehearing.  The  Identical  p; 
eeedlngs  and  records  considered  on  the  or 
inai  hearlug  are  still  before  us  without  m( 
itlcatlon  or  change.  Before  final  judgmt 
has  been  entered  in  this  court  the  cause  i 
having  passed  from  our  Jurisdiction,  we  f 
called  upon  to  consider  the  effect  of  n< 
statutes,  which  the  respondents  contend  f 
applicable  and  now  require  an  affirmance 
the  Judgment  of  the  superior  court  Coua 
for  appellants,  citing  State  ex  rel.  Burke 
Board  of  County  Com'rs,  112  Pac.  929,  c( 
tend  this  court  will  not  consider  a  statt 
passed  subsequent  to  the  date  of  the  fill 
of  the  original  opinion.  In  the  case  cit 
we  refused  to  consider  the  act  of  Congr< 
mentioned,  for  the  reasons  that  final  Jut 
m^t  luid  been  entered  by  this  courts  that  t 
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been  remitted  to  the  superior 
that  we  bad  lost  our  appellate 
,  which  could  not  be  restored  on 
ppeal  by  stipulation.    This  cause 
)re  as  on  the  original  appeal,  for 
>n  on  the  rehearing  granted  upon 
seasonably  filed.    Our  appellate 
has  at  no  time  ceased  or  been 
The  original  question  whether 
ut  of  the  superior  court  shall  be 
before  us  as  fully  and  completely 
no  opinion  had  heretofore  been 
t  is  onr  duty  to  consider  statutes 
ce  to  the  same  effect  and  extent 
consider  them  were  this  the  first 

camtnatloQ  of  the  1911  acts  will 

to  be  curative  statutes.  Intended 
active  for  the  direct  purpose  of 
the  organization,  establlsbment, 
D  of  all  commercial  waterway  dis- 
is  state  heretofore  had,  or  made, 
id,  under  the  act  of  1909,  where 
pted  organization  has  been  since 
The  acts  by  reason  of  their 
ad  retroactive  features  are  appli- 
le  commercial  waterway  district 
ed.  Appellants,  however,  contend 
nnot  apply  the  acts  in  this  cause, 
lot  been  made  to  appear  that  the 
re  involved  la  still  maintained. 

before  ns  shows  ttiat  its  organ- 
tempted  .under  the  act  of  1909, 
red  by  the  Judgment  of  the  supe- 

and  that  the  district  is  now  In 

contending  for  the  validity  of 
tent,  thereby  maintaining  Its  own 
a  and  existence.   The  evidence  of 

in  regard  as  sufilclent  to  Justify 
Ion  that  the  district  is  being  main- 
DCh  an  extent  at  least  as  will  en- 
low  claim  all  benefits  of  the  cura- 
1  this  action  and  on  this  appeal. 
l<eglslature  has  power  to  enact  a 

validating  statute  retroactive  In 
ton,  as  long  as  It  does  not  thereby 
obligation  of  contract  or  otherwise 

constitutional  Inhibition.  There 
inestlon  but  that  the  Legislature, 
.,  might  have  originally  authorized 
a  of  a  commercial  waterway  dls- 
e  exact  procedure  that  has  been 
:hls  particular  Instance.  "A  retro- 
ttute  curing  defects  in  legal  pro- 
tiere  they  are  In  their  nature  Ir- 

only,  and  do  not  extend  to  mat- 
Isdictlon,  Is  not  void  on  constltu- 
inds,  nnless  expressly  forbidden. 
18  are  the  statutes  to  cure  Irregu- 

the  assessment  of  property  for 
d  the  levy  of  taxes  thereon,  Irreg- 

the  organization  or  elections  of 
,  Irregularities  In  the  votes  or  oth- 
•j  municipal  corporations,  or  the 

a  statutory  power  has  failed  of 
sular  execution  through  the  care- 
offlcers,  or  other  cause,  Irregular 

in  courts,  etc  The  rule  applica- 


ble to  cases  of  this  descrlptioif  Is  snbstantlal- 
ly  the  following:  If  the  thing  wanting  or 
which  failed  to  be  done  and  which  consti- 
tutes the  defect  In  the  proceedings,  Is  some- 
thing the  necessity  for  which  the  Legislature 
might  have  dispensed  with  by  prior  statute, 
then  it  is  not  beyond  the  power  of  the  Legl»- 
lature  to  dispense  with  It  by  subsequent  stat- 
ute. And  If  the  Irregularity  consists  In  do- 
ing some  act,  or  la  the  mode  or  manner  of 
doing  some  act,  which  the  Legislature  might 
bare  made  Immaterial  by  prior  law,  It  Is 
equally  competent  to  make  the  same  Imma- 
terial by  a  subsequent  law."  Cooley,  Const 
Llm.  (6th  Ed.)  pp.  456i  457.  The  1911  stat- 
utes are  sufflcleutly  potent  to  accomplish 
their  evident  purpose.  They  expressly  cure 
and  validate  defective  districts,  begun  or  at- 
tempted to  be  organized  under  the  act  of 
1909.  Chapter  10,  p.  10,  Sess.  Laws  1911,  la 
manifestly  modeled  after  the  curative  act, 
(Session  Laws  1893,  p.  183),  relating  to  cities 
and  towns,  which  this  court  held  to  be  con- 
stitutional and  effective  in  Pullman  r.  Hun- 
gate,  8  Wash.  S19,  36  Pac.  483.  See,  also. 
State  ex  rel.  Heman  t.  Ballard,  16  Wash.  418, 
47  Pac.  970;  Lewis  County  v.  Gordon,  20 
Wash.  80,  64  Pac.  779;  Spring  Water  Com- 
pany T.  Monroe,  55  Wash.  195,  104  Pac.  202; 
Stembel  v.  Bell,  161  Ind.  323,  68  N.  E.  689; 
Muse  V.  Lexington,  110  Tenn.  655,  76  S.  W. 
481;  McMlckle  t.  Hardin,  25  Tex.  Civ.  App. 
222,  61  S.  W.  322;  Cole  v.  Dorr,  80  Kan.  251, 
101  Pac.  1116,  22  L.  R.  A.  (N.  S.)  634. 

[4]  Can  these  statutes  then  be  considered 
on  this  appeal  talten  prior  to  their  enact- 
ment? By  reason  of  their  emergency  clauses 
they  became  effective  before  the  petition  for 
rehearing  was  filed.  Judge  Cooley,  In  the 
sixth  edition  of  his  work  on  Constitutional 
Limitations,  at  page  568,  further  says:  "Nor 
is  it  Important  •  •  *  that  the  legislative 
act  which  cures  the  irregularity,  defect,  or 
want  of  original  authority  was  passed  after 
suit  brought  In  which  such  Irregularity  or 
defect  became  a  matter  of  importance.  The 
bringing  of  suit  vesta  In  a  party  no  right  to 
a  particular  decision;  and  his  case  must  be 
determined  on  the  law  as  It  stands,  not  when 
the  suit  was  brought  but  when  the  Judg- 
ment Is  rendered.  •  *  *  And  If  a  case 
Is  appealed,  and  pending  the  appeal  the  law 
is  changed,  the  appellate  court  must  dispose 
of  the  case  under  the  law  In  force  when  their 
decision  is  rendered,"  Ettor  v.  Tacoma,  67 
Wash.  50,  106  Pac.  478,  107  Pac  1061.  The 
rule  is  well  established  that  curative  statutes 
intended  to  be  retroactive  in  their  effect,  and 
which  do  not  Impair  tbe  obligation  of  con- 
tract, are  applicable  not  only  to  transactions 
to  which  they  are  Intended  to  relate,  but 
also  to  cases  pending  in  trial  courts,  or  pend- 
ing upon  appeal  In  appellate  courts.  36  Cyc. 
1222;  Green  v.  Abraham,  43  Ark.  421;  Bon- 
ney  v.  Collector  of  Bridgewatei,  81  N.  J. 
Law,  133;  Bleakney  t.  Farmers*  A  Mechanics' 
Bank,  17  Serg.  &  R.  (pa.)  64,  IT  Am.  Dec. 
636;  Sldway  t.  lAWwn.  68  Ark.  U7. 23  &  W. 
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648;  Pelt  r.  Payne,  60  Ark.  637,  80  S.  W. 
426;  State  T.  Norwood,  12  Hd.  195.  In  Pelt 
T.  Payne,  supra,  the  court  said:  "It  Is  true 
that  courts  do  not  usually  kItc  statutes  a 
retroactive  effect,  and  It  Is  the  general  rule 
that  the  soundness  of  a  decree  must  be  test- 
ed by  the  law  In  force  at  the  time  of  Its 
rendition,  bnt  this  Is  not  so  In  all  cases,  for 
'when  the  language  of  the  statute  clearly  In- 
dicates an  Intention  that  It  shall  hare  a 
retroactive  effect  It  must  be  so  applied.' 
State  T.  Norwood.  12  Md.  206.  'It  la.  in  gen- 
eral, true,*  Mid  Chief  Justice  Marshall  in  the 
case  of  U.  S.  v.  The  P^gy,  'that  the  province 
of  an  appellate  court  is  only  to  inquire 
whether  a  Judgment  wlien  rendo^d  was  er- 
roneous or  not.  But  If,  subsequent  to  the 
Judgment,  and  before  the  decision  of  the  ap- 
pellate court,  a  law  Intervenes,  and  positive- 
ly changes  the  rule  which  governs,  the  law 
must  be  ob^ed  or  its  obligation  dwled.  If 
the  law  Is  constitutional,  *  *  *  I  know 
of  no  court  which  can  contest  its  obligation.' 
n.  S.  V.  The  Peggy,  1  Cranch,  109  [2  I*  Ed. 
48].  That  case  was  decided  In  1801,  and  the 
rule  of  law  thus  announced  has  bem  fre- 
quently followed." 

The  only  d^ects  In  the  statute  of  1900  up- 
on which  our  former  opinion  was  based 
have  been  cured  by  subsequent  l^l^tlcm. 
and,  the  curative  provision  ot  the  acts  of  1911 
being  sufficient  to  TOlldate  tbe  commercial 
waterway  district  here  Involved,  we  conclude 
that  the  Judgment  of  the  superior  court 
should  be  DOW  affirmed. 

It  is  BO  ordered.  No  costs  will  be  awarded 
to  either  party  on  this  appeal 

DUNBAR,  a  J.,  and  MOUNT,  MORRIS. 
ELLIS,  FULLBRTON,  CHADWICK*  and 
GOSi;  JJ.,  concur. 


SIBS  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  29,  1011.) 

fSyllabua  hy  the  Court.) 

1,  Crihtnal  Law  (}  562*)— ClBOUKSTAimAL 

EIVIDENCE— SCFFICIENCT. 

Where  the  evidence  is  wholly  drctiniBtan- 
tlal,  nod  the  facts  and  circumstances  in  evi- 
dence are  of  such  a  character  as  to  fairly  per- 
mit an  inference  consistent  with  innocence,  it 
cannot  be  regarded  as  evidence  sufficient  to  sup- 
port a  conviction. 

[Ed.  Note.— For  other  esses,  see  Criminal 
Lew,  Cent.  Dig.  H  12B7,  1250-1262;  I>ee.  Dig. 
I  552.*] 

2.  CannKAL  Law  (|  S62*)-<!zBcnitRCAiiTUi. 

BVIDENCB— SUETICIBNCT. 

The  facta  and  circamstances  proved  must 
not  only  be  consistent  vrith  and  point  to  the 
guilt  of  the  defendant,  but  they  must  b«  incon- 
aisteot  wltb  his  innocence. 

fBd.  Note. — For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  H  12S7,  1250-1262;  Dec.  Dig. 
i  562.*] 


Appeal  from  Jeffttrson  Oonntjr  Com 
M.  Bond,  Judge. 

Ward  Sies  was  convicted  of  stiling  n 
tUc«aIly,  and  be  aiwealB.  Reversed. 

J.  H.  Harper,  for  plalutitT  In  error. 
C  Matson,  AsBt  Atty.  Gen.,  for  the 

DOTLB,  J.  Plaintiff  in  error  wai 
victed  of  the  crime  of  selllDg  whisky  I 
Luther  L.  Busby,  and  sentenced  to  lui[j 
ment  for  30  days  In  Jail  and  pay  a  tine  c 
Judgment  was  entered  on  October  15. 
from  which  Judgment  an  appeal  was 
by  filing  in  this  court  on  December  14tb 
titlon  in  error  with  case-made. 

Tbe  record  shows  tbe  testimony  of  I 
Busby  tbe  first  witness  for  the  state  t 
lows:  "Q.  I'll  ask  you  if  you  ever  obi 
any  intoxicating  liquors  from  Ward 
A  No.  sir.  Q.  On  or  about  the  12th  of 
of  this  year?  A.  No,  sir.  Q.  Did  yoi 
over  a  pint  of  whisky  to  J.  D.  Tolleaoi 
Yes,  sir.  Q.  Where  did  you  get  tliat? 
found  It  la  a  box  back  behind  then 
Where,  back  of  Ward  Sies'  place?  A. 
sorter  back  of  Carter's  real  estate  offic 
What  kind  of  money  did  you  pay  for 
A.  I  didn't  pay  him  any  money.  Q. 
kind  of  money  did  you  leave  where  yc 
the  whisky?  A.  I  couldn't  say.  Q 
don't  remember  whether  it  was  a  $1 
A.  No,  sir;  I  couldn't  say.  Q.  Who  dl 
see  wh^  you  got  that?  A.  Not  an] 
Q.  You  didn't  see  anybody?  A.  Not  1 
remember  of.  Q.  But  you  come  tn 
Ward  Sies*  place  of  business?  A.  N< 
Q.  Did  you  see  Ward  about  tbe  time  yi 
it?  A.  No.  sir;  I  think  not.  not  that 
member  of.  Q.  Well,  if  you  did,  you  ' 
rememberlt,  wouldn't  you?  A.  1  would 
so ;  yes.  Q.  What  did  you  do  with  the 
ey?  I'll  ask  you  if  it  is  not  a  fact  thai 
Tolt^<«i  gave  you  a  $1  bill  to  get  vi 
wltb?  A.  Jake  ToUeson  gave  me  some 
ey,  but  I  don't  remember  about  the  kl 
mon^.  Q.  Do  you  know  whether  that 
ey  was  marked?  A.  No,  sir.  Q.  Yon 
pint  of  whisky  with  the  money  be  gav< 
A.  1  got  a  pint  with  some  mone^.  I 
know  whether  It  was  the  same  money 
Tolleson  gave  me  or  not."  He  further 
fled  that  the  defendant.  Ward  Slea,  era 
ed  a  restaurant  near  witness'  lUace  of 
nesB,  and  that  the  defendant  would  coi 
to  tals  place  to  get  change,  and  that  f* 
frequently  went  into  defendant's  pla 
get  diange.  and  that  Tolleson  was  somi 
Intoxicated  when  be  gave  Um  tbe  mon 

Jake  Tolleson  tastifled  that  he  gave  I 
Busby  a  marked  dollar  bill  to  buy  w 
and  Busby  went  and  brought  taim  back 
of  Sunny  Brook  wblsky ;  that  the  n«cl 
he  saw  the  marked  dollar  bill  R.  B. 
had  it 

R.  B.  Pitts  and  Hn^  Treadwell  te 
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ey  marked  a  dollar  bill  and  gave  It  to 
KiUeson,  and  tbat  a  few  hoars  after 
tve  the  bill  to  Tolleaon  they  found  tbe 
)U1  In  a  pocKetbook  in  a  drawer  un- 
i  counter  In  the  defendant's  place  of 

IS. 

defendant  moved  the  court  to  direct  a 
of  acquittal,  which  motion  was  de- 

defcDdant  testified  that  he  never  sold 
lisky  in  his  life;  that  he  knew  notb- 
out  tbe  bottle  of  whisky  that  Busby 
d  to;  that  be  did  not  know  how  he 
d  the  dollar  bill  that  he  gave  to  Pitts; 
e  was  conducting  a  restaurant  busl- 
Id  taking  In  change  all  tbe  tim&  And 
y  in  question  was  a  very  busy  day  In 
islness.  When  Pitts  and  Treedwell 
into  bis  place  of  business  and  asked 
be  had  a  $1  bill,  he  looked  in  bis  mon- 
tver,  and  found  a  dollar  bill,  and  hand- 
;o  Mr.  Pitts. 

contended  on  tbe  part  of  plaintiff  In 
hat  the  verdict  is  contrary  to  law  and 
dence  In  the  case.  We  are  of  opinion 
1b  contention  is  well  founded.  Tbe  de- 
t  is  presumed  to  be  Innocent  ontil  prov- 
ty  beyond  a  reasonable  doubt,  and  no 
ice  of  gnilt  can  be  founded  upon  cir- 
ncea  except  such  as  naturally  orneces- 
foUow  from  tbe  facts.  If  tbe  facts 
rcumatances  are  of  such  a  character 
fairly  permit  an  inference  consistent 
mocence,  they  cannot  be  regarded  as 
Dt  evidence  to  support  a  conviction, 
meral  rule  In  criminal  cases  Is  that, 

the  evidence  is  circumstantial,  the 
bown  must  not  only  be  consistent  with 
Int  to  the  guilt  of  the  defendant,  but 
tie  Inconsistent  with  his  innocence, 
ly  proof  in  the  case  connecting  the  de- 
t  with  tbe  transaction  testified  to  was 
ding  of  a  marked  dollar  bill  in  bis 
Ion.  It  is  not  even  shown  tbat  the 
I  dollar  was  ever  paid  for  whisky, 

Is  not  disputed  that  be  received  this 
In  the  usual  course  of  his  business. 

the  evidence  only  raises  a  mere  sus- 
of  the  guilt  of  the  defendant,  it  is  iu- 
Qt  to  sustain  a  conviction.  Suspidou 
proof,  and  tbe  court  should  direct  a 

of  acquittal. 

e  being  no  evidence  to  support  the 
,  the  Judgment  Is  reversed. 

MAN,  P.  J.,  and  ABMSTBONG,  J., 


DEADBBTTER  v.  HAWLBT. 
!me  Coart  of  Oregon.    Sept.  5,  1911.) 

niACTS  ($  1S8*) — ILLIOAL  CONTBACTS— 

T  TO  Disaffirm. 

e  may  disaffirm  a  contract,  invalid  as 
public  policy,  and  recover  property  part- 
I  thereunder,  provided  only  the  contract 


still  remaini  executory,  whether  he  was  equal- 
ly with  the  other  party  at  fault,  or  was  drawn 
into  it  by  fraud,  thoii^  in  the  latter  case  he 
may  be  more  entitled  to  relief. 

[Ed.  Note.— For  other  caseB,  see  Contracts, 
Cent.  Dig.  S  690;  Dec  Dig.  i  13a*] 

2.  Pleading  (f  9*) — Alleoatioss — Gokclu- 
8IOH6  FROM  Facts  Alleqed. 

A  complaint^to  r<>cover  property  parted  with 
under  an  illegal 'contract  need  not  in  so  many 
words  confess  tbe  illegality  of  the  contract  and 

£laiDtiff's  fault,  but  a  party  is  entitled  to  the 
>nefit  of  any  leRal  conclusions  that  may  be 
properly  drawn  from  the  facta  stated  la  his 
pleading;  so  that,  plaintiff  having  stated  all 
the  facts  from  his  staadpoint.  including  the 

f uile  of  defendant  leading  him  into  the  situation 
rom  which  he  askg  to  tw  ettricated,  showing 
the  contract  is  still  executory,  and  it  being  dis- 
cernible aa  matter  of  taw  that  the  contract  was 
against  public  policy,  and  hence  void,  he  is  en- 
titled to  this  concluaion,  and  the  further  con- 
clusion that  he  la  entitled  to  recover  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  29;  Dec  Dig.  8  9.*] 

On  rehearing.  Denied. 

For  former  opinion,  see  117  Pac.  289. 

Cake  &  Cake,  for  appellant  Chamberlain, 
Thomas  &  Kraemer,  Dolph,  Mallory,  Si- 
mon &  Gearin,  and  Lester  W.  Humphreys, 
for  respondent 

BURNETT.  J.  As  we  understand  ;the  de- 
fendant's petition  for  8  rehearing  of  this 
action,  he  complains  that  the  effect  of  our 
decision  reversing  tbe  judgment  of  the  cir- 
cuit court  Is  to  allow  tbe  plaintiff  to  al- 
lege the  fraud  of  the  defendant  as  a  cause 
of  action  and  to  recover  on  proof  of  the  il- 
legality of  the  transaction  narrated  In  the 
complaint  and  testimony.  He  insists  also  in 
substance  that.  If  tbe  plaintiff  would  re- 
cover his  tmnds  because  of  the  vice  of  the 
agreement  by  which  he  was  induced  to  part 
with  them,  he  must  in  so  many  words  con- 
fess its  unlawfulness  and  ask  to  be  re- 
lieved from  its  burdens. 

[1]  As  to  the  fraud,  it  is  alleged  as  the 
inducement  which  led  tbe  plaintiff  to  make 
the  contract  whether  legal  or  not  No  one 
seeks  to  recover  damages  for  fraud,  but 
rather  for  its  hurtful  effect  It  Is  a  mere 
incident  of  tbe  transaction  in  qdestion.  In- 
deed, for  the  purpose  of  recovering  property 
with  which  the  plaintiff  may  have  parted 
under  an  agreement  void  as  against  public 
policy,  but  which  is  yet  executory,  it  mat- 
ters not  whether  he  entered  into  tbe  ar- 
rangement by  reason  of  tbe  fraud  of  tbe  other 
party  or  of  bhs  own  free  will  and  accord. 
Although  In  pari  delicto,  as  held  in  Cone  v. 
Russell,  Infra,  the  recanting  party  may  be 
restored  to  his  own,  If  the  place  of  repent- 
ance has  not  been  passed  by  the  complete 
execution  of  the  illegal  contract.  Much 
more  Is  he  entitled  to  relief  if  he  has  been 
deceived  by  the  other  party  and  drawn  Into 
an  offense  against  public  policy. 

[21  Again,  it  Is  not  necessary  as  a  mat- 
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ter  of  pleading  fliat  tbm  pUlntUf  sboald 
come  Into  a  court  of  law,  prefactais  bis 
complaint  with  a  peccavl  and  a  general  con- 
fesBlw  of  his  faults  In  tbe  matter  In  hand, 
for  those  are  legal  conclusions.  He  has  stat- 
ed all  the  facts  from  his  standpoint,  Indudr 
Ing  the  galle  of  the  defendant  leading  the 
plaltttlflF  Into  the  sltaatlon  from  whldi  he 
asks  the  court  to  extricate  him.  On  any 
pleading  the  party  making  It  Is  entitled  to 
the  benefit  of  any  legal  conclusion  whldi 
may  be  properly  drawn  from  the  facts 
stated.  So  In  Uiis  case,  If  it  can  be  dis- 
cerned as  a  matter  of  law  that  the  agree* 
ment  In  pursuance  of  which  the  plaintiff 
parted  with  bis  bonds  was  contrary  to  pub- 
lic policy  and  h«ice  void,  he  may  rely  on 
the  furthw  condusiott  that  he  Is  entitled  to 
recover  the  property,  provided  the  unlaw- 
ful couTention  Is  still  in  the  executory  stage. 

Tbe  legal  effect  of  the  complaint  is  that 
the  moving  party  is  proceeding  In  disaf- 
firmance of  the  Iniquitous  agreemmt  in 
qnestloii.  That  It  Is  yet  executory  arises 
from  the  fact  that  the  delivery  of  the  bonds 
by  the  plaintiff  Is  the  only  act  of  perform- 
ance by  either  party.  None  of  tbe  things 
to  be  done  by  the  defendant  has  yet  been 
performed.  While  this  condition  exists,  the 
plaintiff  may  retrace  his  st^s  and  by  ap- 
propriate litigation  recover  his  property; 
for,  if  the  agreement  was  void  aa  against 
public  policy,  it  would  not  operate  to  pass 
the  title  to  one  who  is  a  party  to  the  il- 
legal transaction.  In  Spring  Oo.  v.  Knowl- 
ton,  103  U.  S.  49,  26  L.  Ed.  347,  the  trustees 
of  a  corporatiott  devised  a  scheme  to  In- 
crease Its  capital  stock,  whereby  on  pay- 
ment of  80  per  cent  of  the  par  value  of  tbe 
new  stock,  as  called  for  by  the  trustees,  sub- 
scribers to  the  same  should  receive  fully- 
paid  certificates,  but  in  default  of  meeting 
all  the  calls  a  dellnquoit  should  forfeit  what 
he  had  already  paid.  Knowlton,  a  party  to 
this  arrangement,  paid  part  of  the  80  per 
cent,  and  failed  to  pay  tbe  remainder.  The 
corporation  refused  to  Issue  to  him  the  new 
stock  or  to  repay  the  money  he  had  ad- 
vanced. The  court  sustained  him  in  recov- 
ering his  payments,  on  the  ground  that,  al- 
though the  scheme  was  void  as  against  pub- 
lic policy  and  he  was  a  party  to  It,  yet,  as 
It  was  still  in  part  executory,  he  was  en- 
titled to  his  money.  In  Cone  v.  Russell,  48 
X.  3.  Eq.  208,  21  AtL  847,  the  complainants 
had  executed  a  proxy,  irrevocable  In  Its 
terms,  empowering  Uie  defmdants  to  vote 
certain  shares  of  stock  owned  Iqr  com- 
plainants, BO  as  to  accon^)ll8li  certain  re- 
sults In  the  management  of  tbe  corporation 
Issuing  the  stock — among  others,  the  empl^- 
ment  of  one  of  the  complainants  as  manager 
of  the  ccnceni  at  a  large  salary.  The  vice 
<dianoeUor  hdd  that,  although  the  complain- 
ants were  in  pari  delete,  they  were  entitled 


to  relief  against  tiie  niegal  agreanent,  to 
have  the  proxy  canceled,  and  to  be  restored 
to  their  former  situation.  To  the  same  ef- 
fect is  Sh^pard  r.  Rockingham  Power  C!a^ 
ISO  N.  a  776,  64  a  B.  fiOl  Many  other 
cases  might  be  dted,  but  the  controlling 
prindide  In  them  ell  Is  that,  until  an  agrao- 
mait  void  as  against  paUlc  policy  la  folly 
executed,  either  party  may  retreat,  and  by 
a^ropriate  proceeding  the  courts  vrlll  r«- 
store  him  as  far  as  possible  to  his  previ- 
ous estate. 

The  case  of  Fboenlx  Bridge  Ooi.  t.  Say- 
stone  Bridge  Co..  142  N.  Y.  42B,  87  N.  B. 
662.  dted  by  defendant.  Is  easily  distin- 
guishable from  the  one  In  hand.  There 
several  mannfacturlng  concons  formed  an 
association,  agre^g  to  contrlbnte  to  a  com- 
mon fond  to  be  used  as  a  guaranty  and  fw 
other  purposes,  and  providing  that.  In  case 
of  tibe  expulskm  of  any  membw,  the  amoimt 
that  It  had  already  omtrlbnted  should  be 
forfeited  to  the  association.  The  complaint 
alleged  that,  without  a  hearing,  the  associa- 
tion had  found  the  plaintiff  In  default,  and 
was  about  to  forfeit  the  contribution  It  had 
made  to  the  guaranty  fund,  and  erptA  it 
from  the  confederation.  The  prayer  was  to 
CTjotn  the  accomplishment  of  this  result. 
The  court  held  that  the  agreanent,  being  a 
combination  to  enhance  pricey  was  Illegal, 
but  refused  to  grant  the  plaintiff  relief  In 
that  suit,  because  It  proceeded  in  affirmance 
and  support  of  tbe  void  arrangement  In 
other  words,  the  plaintiff  sought  to  enforce 
Its  supposed  rights  under  the  agreement. 
The  conclusion  was  that  the  ]udgm«it  of  the 
court  below,  dismissing  the  suit  '^ould  be 
affirmed,  without  prejudice  to  the  commence- 
ment of  an  action  by  plaintiff,  If  It  be  so 
advised,  to  recover  back  moneys  It  had  paid 
to  the  aasodatlon.  on  the  ground  that  t2ie 
agreement  forming  It  was  illegal." 

The  petltbrn  for  a  rehearing  la  denied. 


STATE  ex  rel  MUXB  v.  McMIU/AN.  State 
Treasurer.    (No.  1,994.) 
(Supreme  Court  of  Nevada.    Sept  1,  Iftll.) 

1.  States  (i  126*)— Oensbal  Ponds. 

AU  moneys  coming  into  tbe  state  treanry 
constitute  a  iMtrt  of  tbe  general  fund,  unless 
the  placing  thereof  in  a  special  fund  is  spcdf- 
ically  authorised  by  the  Oonstltution  or  a  stat- 
ute. 

pECd.  Note.—Por  other  cases,  see  States,  Gent 
Dig.  I  125;  Dee.  Dig.  f  126.*] 

2.  States  (|  126*)— Obukbai.  Fmnw-ZTBum- 

m  TO  Bpbciai.  Fdnds. 

Neither  Act  March  20,  1909  (St  1908-08^ 
c  131)  S  7,  an  act  for  constnictiou  of  a  state 

ftrison,  providing  that  for  the  purpose  at  earty- 
Dg  out  the  act  1^100,000  is  appropriated  out  M 
the  geueral  fund  In  the  state  treasury,  to  be 
transferred  to  the  state  prison  building  fund, 
OQ  warrants  drawn  by  the  State  Oontrt^er  aft- 
er all  claims  and  demands  therefor  have  been 
audited  and  allowed  by   the  state  bosid  (rf 
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imissioDera  aod  the  state  board  of 
nor  Act  March  23,  1909  (St.  1908- 
f  1,  an  act  for  a  state  loan,  appro- 
e  sum  of  $105,000  for  the  purpose 
■  the  state  board  of  prison  commis- 
:arry  out  the  provisions  of  said  prior 
izes  the  tranafer  of  any  money  from 
1  fund  of  the  state  into  the  state 
Hag  fund,  in  excess  of  claims  audit- 
>wea  by  said  boards  of  prison  com- 
and  examiners;  so  that  an  attempt- 
in  excess  thereof  is  void. 
J.— For  other  cases,  see  States,  Cent. 
;  Dec  Dig.  |  126.*] 

tis,  on  the  relation  of  George  T. 
chairman  of  the  Board  of  Fish 
□ers,  against  William  McMillan,  aa 
surer.   Writ  granted. 

,  Baker,  Atty.  Gen.,  and  James  R. 
luty  Atty.  Gen.,  for  relator.  Jamea 
imicus  curlse. 

rRIAM.  This  Is  an  action  In  man- 
;ltuted  by  relator,  George  T.  Mills, 
m  of  the  state  board  of  fish  com- 
,  seeking  to  compel  William  Mc- 

State  Treasurer  of  the  state  of 
>  pay  a  warrant  for  the  sum  of 
ssued  by  the  State  Controller  on 
il  fund  of  the  state,  and  to  fur- 
el  the  State  Treasurer  to  transfer 
Innd  designated  and  known  as  the 
e  Prison  Building  Fund"  the  moa- 

contalned  amounting  to  the  sum 
.80  Into  the  general  fund  of  the 
ury,  so  that  there  will  be  money  In 
I  fund  out  of  which  said  claim  of 
n  be  paid.  From  the  petition  It 
lat  the  Governor  of  the  state  of 
irsuant  to  an  act  of  the  Leglsla- 
fved  March  16,  1905  (St  1905,  c. 
Inted  a  fish  commission  of  which 
r  Is  chairman;  that,  pursuant  to 
t  the  Legislature,  It  was  made  the 
le  said  fish  commission,  when  ap- 
0  at  once  construct  upon  state 
t  Verdi,  Ner.,  suitable  buildings  for 
hery,  etc.,  and  for  this  purpose  the 
}  appropriated  out  of  the  general 
He  state  the  sum  of  $8,000  to  be 
under  the  direction  of  said  fish 
V,  that,  pursuant  to  said  act  of 
ature,  said  fish  commission  cod- 
)ong  other  debts  for  the  construc- 
d  buildings  at  Verdi,  Nev.,  a  debt 
ount  of  $1,755.36,  which  was  reg- 
rwed  by  the  fish  commission  and 
by  the  board  of  examiners,  for 
9unt  the  warrant  in  controversy 
irly  drawn  on  the  general  fund  of 
Teasury;  that  the  State  Treasurer 
pay  said  warrant  of  the  State  Con- 

of  said  fund  for  the  amount  des- 
>twithstandlng  there  was  an  unex- 
ilance  In  said  appropriation  of 
1911,  of  the  sum  of  $7,235.73;  and 
said  State  Treasurer  refused  to 
rarrant  because  there  was  no  mon- 


ey whatever  left  la  the  general  fund,  and 
indorsed  on  said  warrant,  which  he  refused 
to  pay,  "Not  paid  for  want  of  funds."  The 
petitioner  further  relates  that  on  the  date  of 
the  presentation  of  said  wa!rrant  for  payment 
to  the  State  Treasurer  there  remained  In 
said  state  treasury  In  a  fund  designated  on 
the  hooks  of  the  said  State  Controller  and 
State  Treasurer  as  the  "New  State  Prison 
Building  Fund,"  In  current  money  of  the 
government  of  the  United  States  of  America, 
an  unexpended  balance  of  $73,945.80,  which 
said  sum  of  money  has  been  lying  Idle  In 
said  fund  for  more  than  17  months  last  past 
and  the  state  paying  Interest  thereon  for 
said  money. 

It  further  appears  in  said  petition  that  a 
meeting  of  the  state  board  of  prison  commis- 
sioners of  the  state  of  Nevada  was  held  on 
the  28th  day  of  August,  1911,  ^sald  meeting 
being  called  for  the  purpose  of  considering 
the  advisability  of  authorizing  and  directing 
the  State  Treasurer  of  the  state  of  Nevada 
to  transfer  said  sum  of  $73,945.80  from  the 
new  state  prison  building  fund  Into  the  gen- 
eral fund  In  the  state  treasury  ;^rtfat  at  said 
meeting  by  a  majority  vote  of  sflB  board,  It 
being  so  deemed  advisable  and^iecessary, 
said  board  of  state  prison  commissioners  did 
direct  and  authorize  the  transfer  of  said  sum 
of  $73,945.80  from  said  new  state  prison 
building  fund  Into  the  general  fund;  and 
that  upon  the  same  day  the  state  board  of 
examiners  at  a  meeting  duly  called  and  held 
at  the  office  of  said  board  In  the  Capitol 
buUding,  In  Carson  Qty,  Nev.,  after  consid- 
ering the  action  taken  by  the  said  board  of 
state  prison  commissioners  with  reference  to 
authorizing  and  directing  the  transfer  of 
said  sum  from  the  new  state  prison  building 
fund  to  the  general  fund,  said  board  of  ex- 
aminers did  then  and  there,  by  a  majority 
vote  of  said  board  by  resolution,  approve  of 
and  ratify  the  action  taken  by  said  board  of 
state  prison  commissioners  In  transferring 
said  sum  of  $73,945.80  from  the  said  new 
state  prison  building  fund  into  the  general 
fund  hi  the  state  treasury.  The  petitioner 
further  relates  that  the  respondent,  the  State 
Treasurer,  refused  to  make  said  transfer  of 
said  $73,945.80  from  the  new  state  prison 
building  fund  Into  the  general  fund  in  the 
state  treasury,  as  by  said  board  of  state 
prison  commissioners  and  board  of  examiners 
authorized  and  directed  to  do,  and  for  that 
reason  the  general  fund  Is  without  money  to 
meet  the  payment  of  the  warrant  of  said 
relator  for  the  sum  of  $1,755.36,  which  is  a 
valid  claim  against  the  state,  and  which  has 
been  regularly  approved  and  allowed,  and 
was  regularly  presented  to  and  refused  pay- 
ment by  the  said  State  Treasurer.  The  re- 
spondent appeared  at  the  hearing,  and  ad- 
mitted all  the  facts  alleged  in  the  petition, 
and  the  only  question  presented  Is  one  of 
law  as  to  whether  there  Is  or  should  be  suf- 
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flclent  money  In  the  general  fand  of  the  state 
treasury  to  pay  the  claim  In  queBtlon. 

Two  questions  of  law  are  presented  by  re- 
lator's petition:  First,. as  to  whether  the  sum 
of  $73,045.80,  DOW  standing  upon  the  books 
of  the  State  Treasurer  and  State  Controller 
In  a  fund  designated  "New  State  Prison 
Building  Fund,"  was  ever  placed  in  said  fund 
by  authority  of  law;  and,  second.  If  so  legal- 
ly placed  In  said  fund,  whether  the  same  has 
been  transferred  from  the  said  new  state 
prlRoD  building  fund  to  the  general  fund  by 
resolution  adopted  by  the  state  board  of  pris- 
on commissioners  and  the  state  board  of  ex- 
aminers. It  has  been  contended  by  the  At- 
torney General  in  the  argument  upon  tbe 
proceeding  tbat  the  said  sum  of  $73,045.80 
has  at  all  times  been,  and  is  now,  a  part  of 
the  general  fund,  and  that  the  action  of  the 
State  Controller '  and  State  Treasurer  in 
placing  such  money  in  the  said  fund  designat- 
ed "New  State  Prison  Building  Fund,"  was 
without  authority  of  law  and  their  aetlona 
to  that  extent  void,  and,  further,  If  their  ac- 
tion was  not  C0I4.  then  the  said  moneys  in 
said  special  fitf  have  been  transferred  by 
the  resolutloi^Rf  the  board  of  prison  com- 
missioners and  board  of  examiners.  If  the 
first  contention  of  the  Attorney  General  Is 
correct.  It-  will  be  unnecessary  to  consider 
the  question  as  to  whether  power  existed  In 
the  board  of  prison  commissioners  and  board 
of  examiners  to  make  a  transfer  of  said 
funds.  Upon  the  hearing  of  the  proceedings, 
James  T.  Boyd,  Esq.,  appeared  upon  behalf 
of  the  Nevada  Engineering  Works,  a  corpora- 
tion, claiming  to  have  a  contract  wltb  the 
state  board  of  prison  commissioners  for  sup- 
plying a  certain  numtier  of  steel  cells  for 
the  new  state  prison,  and  he  was  permitted 
to  make  an  argument  In  opposition  to  the 
granting  of  the  writ  prayed  for.  It  was  the 
contention  of  Mr.  Boyd  that  the  money  now 
standing  upon  the  books  of  the  State  Con- 
troller and  State  Treasurer  in  the  fund  des- 
ignated "New  State  Prison  Building  Fund" 
was  a  special  fund  dedicated  by  the  state 
Legislnture  for  tbe  sole  purpose  of  paying 
claims  for  expenses  in  the  construction  and 
furnishing  a  new  state  prison  under  acts  of 
the  Legislature  hereafter  mentioned,  and  that 
there  was  no  authority  of  law  by  which  any 
board  or  officer  could  transfer  said  money 
into  tbe  general  fund. 

[1]  Preliminary  to  a  consideration  of  the 
statutes  controlling  the  questions  submitted, 
it  may  be  stated  as  a  general  proposition  of 
law  that  all  moneys  coming  Into  the  state 
treasury  constitute  a  part  of  the  general 
fund,  unless  by  the  provisions  of  the  Consti- 
tution or  some  statutory  enactment  they  are 
placed  in  some  special  fund.  It  follows, 
therefore,  that  the  money  in  question,  to  wit, 
$73,945.80,  belongs  In  the  general  fund,  un- 
less there  Is  some  provision  of  law  spectfl- 
cally  authorizing  Its  placement  In  a  special 
fund.  The  only  provisions  of  law  affecting 
the  question  involved  are  statutory  and  found 


in  two  certain  acta  of  tbe  Legldatare  of  tbt 
session  of  1009. 

[2]  By  an  act  approved  March  20,  1909, 
entitled  "An  act  authorizing  and  reqiTiring 
tbe  state  board  of  prison  commissioners,  un- 
der certain  conditions,  to  acquire  a  site  and 
premises  for  a  state  prison,  fixing  Its  lo- 
cality, dining  its  natnre,  area,  certain  ap- 
purtenance and  general  character,  and, 
upon  the  approval  by  said  board  of  plam, 
specifications,  and  detailed  drawings  of  the 
state  engineer  therefor,  who  is  made  tbe 
architect  and  superintendent  thereof,  to 
erect  and  construct  upon  said  site  and  prem- 
ises, wholly  or  In  part,  by  contract  or  otb- 
erwlse,  said  state  prison,  prescribing  cer- 
tain duties  for  the  said  board  and  the  state 
engineer  under  this  act,  and  declaring  said 
state  prison,  when  erected  and  constmcted, 
and  accepted  by  the  said  board  to  be  ths 
state  prison  of  the  state  of  Nevada,  and  for 
all  courts  thereof  to  take  Judicial  notice  of 
the  same,  and  enter  Its  decrees  and  senteDces 
accordingly,  and  authorizing  removal  there- 
to, and  appropriating  certain  moneys  for 
carrying  out  the  provisions  of  this  act,  and 
other  matters  relating  thereto,"  provision 
was  made  for  the  purchase  of  a  site  for  t 
new  state  prison  and  authort^i^  and  di- 
recting the  board  of  prison  CfHnmlasinien  to 
constrnct  a  new  state  prison  thereof.  SL 
1808-09.  c.  181.  Section  7  tbereof  prorUea 
as  ftdlows:  "For  the  pnrpose  of  carrying  out 
all  and  singular  the  prmiaioim  of  Oils  act 
the  anm  of  one  hnndreil  tbowand  dollan 
^100,000)  la  herebj'  appropriated  out  of  any 
mon^s  In  the  general  fund  in  the  state 
treasury  not  now  otherwise  spedflcally  ap- 
propriated, the  same  to  be  transferred  to 
the  state  prison  bnUdlng  fund,  the  same  to 
be  transferred  upon  warrants  drawn  by  tte 
State  Controllw  Bttsx  all  claims  and  de- 
mands therefor  have  beoi  doly  audited  and 
allowed  bj  the  state  board  of  prison  codiid1i> 
sioners  and  tbe  state  board  of  examinera." 
By  an  act  approved  March  28,  1909,  entitled 
"An  act  providing  for  a  state  loan  and  Uf 
repayment  Issalng  certain  bonds  there- 
for, levying  a  certain  ad  valorem  tax,  and 
other  matters  relating  thereto  "  (St  190&-O9t 
c.  153),  it  was  provided  in  section  1  as  fol- 
lows: "The  Sinn  of  one  hundred  and  five 
thousand  (105,000)  dollars  la  hereby  appro- 
priated for  the  purpose  of  aiding  and  en- 
abling the  state  board  of  prison  commission* 
era  to  carry  out  tbe  provisions  of  that  cer- 
tain act  of  the  Legislature  of  this  state, 
authorizing  and  directing  said  board  to  ao- 
quire  a  suitable  site  and  premises  for,  and 
to  erect  and  construct  thereon,  a  state  pris- 
on." The  other  provisions  of  the  later  act 
provided  for  the  borrowing  from  the  state 
school  fund  and  from  certain  University 
land  grant  funds  the  sum  of  $105,000,  to  be 
secured  by  state  bonds  issued  therefor  and 
by  the  levy  of  a  special  tax  to  pay  said 
bonds  and  accrued  interest  within  a  period 
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)Dty  years.  If  authority  existed  upon 
rt  of  the  State  Controller  and  State 
irer  to  transfer  any  money  approprl- 
mder  the  provisions  of  the  two  acts 
mentioned,  such  authority  must  be 
In  section  7  of  the  act  of  March  20tb, 
ectlon  1  of  the  act  of  March  23d, 

B  conceded  that  no  money  has  ever 
laid  out  of  the  state  treasury  under 
virtue  of  the  provisions  of  the  said 

March  20th,  except  the  sum  of  ?910.- 
it  that  there  has  been  paid  out  of 

appropriated  under  the  act  of  March 
upra.  the  difference  between  $73,943.- 
I  the  total  appropriation  of  said  act  of 
)0.    Neither  In  the  title  of  the  act  of 

23d  nor  In  section  1  thereof  la  there 
pecial  provision  that  the  money  so 
rrlated  la  appropriated  otherwise  than 
'  the  general  fund.  Section  1  states 
irpuse  for  which  the  $105,000  Is  ap- 
ated  to  be  that  of  enabling  the  state 
of  prison  commissioners  to  carry  out 
Dvlsions  of  the  said  act  of  March  20tb, 

.Hence,  If  authority  exists  to  trans- 
e  said  appropriation  of  $1(^,000  Into 
Hate  Prison  Building  Fund,"  mention- 
section  7  of  the  act  of  March  20th, 

it  must  be  found  In  the  provisions  of 
t  7.  This  section  provides  for  the 
;r  of  the  appropriation  made  by  the 
March  20th  from  the  general  fund 
be  state  prison  building  fund  to  be 
In  the  special  manner  prescribed  by 
I  7  of  the  act  as  follows:  "The  same 
transferred  upon  warrants  drawn  by 
tate  Controller  after  all  claims  and 
ds  therefor  have  been  duly  audited 
llowed  by  the  state  board  of  prison 
ssloners  and  the  state  board  of  exam- 
The  authority,  therefore,  of  the 
Controller  and  the  State  Treasurer  to 
er  any  moneys  from  the  genera!  fund 
he  state  prison  building  fund  rests 
:be  prior  action  of  the  state  board  of 

commissioners  and  the  state  board  of 
lers.  It  Is  conceded  that  the  only 
against  the  funds  appropriated  by 

the  act  of  March  20th  or  the  act  of 

2rtd,  supra,  which  have  been  audlt- 
I  allowed  by  the  state  board  of  prison 
ssloners  and  the  state  board  of  ex- 
m.  aggregate  the  sum  of  $31,054.20. 
ling.  then,  for  the  purpose  of  this  case, 
he  appropriation  made  by  section  J 

act  of  March  23d,  supra.  Is  governed 
!  provisions  of  section  7  of  the  act  of 

20tb.  supra,  then  the  only  authorlza- 
'  the  State  Controller  and  State  Treas- 
0  make  any  transfer  of  money  from 
tneral  fund  to  the  state  prison  bulld- 
nd  would  not  exceed,  up  to  the  present 
an  amount  in  excess  of  $31,054.20. 
rovisions  of  section  7  of  the  act  of 

20th,  supra,  are  somewhat  peculiar, 
e  language  Is  plain  and  the  Intent  of 


the  Legislature  clearly  dedndble  therefrom. 
The  Legislature  clearly  manifested  an  inten- 
tion not  to  take  out  of  the  general  fund  and 
segregate  in  a  special  fund  large  sums  of 
money  before  the  time  would  arrive  for  the 
use  of  the  same  and  thus  poslbly  cripple 
the  general  fund  to  the  disadvantage  of 
persona  having  claims  against  the  same,  as 
justly  and  legally  entitled  to  be  paid  as 
claims  for  the  construction  and  equipment 
of  the  proposed  new  state  prison;  hence  the 
provision  was  specifically  made  fur  the 
transfer  of  money  from  the  general  fund 
into  the  special  state  prison  building  fund 
only  "after  ail  claims  and  demands  therefor 
have  been  duly  audited  and  allowed  by  the 
state  board  of  prison  commissioners  and  the 
state  board  of  examiners."  It  follows  from 
the  only  construction  that  can  be  legiti- 
mately placed  upon  provisions  of  the  acts 
of  March  20th  and  March  23d,  supra,  that 
the  State  Controller  and  State  Treasurer 
were  without  lawful  authority  to  transfer 
the  total  appropriation  made  by  the  act  of 
March  23,  1909,  Into  the  state  prison  build- 
ing fund  mentioned  In  section  7  of  the  act 
of  March  20th,  or  Into  the  fund  designated  by 
the  State  Controller  and  State  Treasurer  as 
the  "New  State  Prison  Building  Pimd,"  and 
hence  such  acts  of  transfer  by  the  State 
Controller  and  State  Treasurer  were  with- 
out authority  and  void,  and  it  follows  then  | 
that  all  of  said  money  Is  now  and  has  been  i 
since  the  passage  of  the  act  of  March  23,  I 
1000,  a  part  of  the  general  fund.  I 

It  is  unnecessary  therefore  to  consider  the 
question  presented  as  to  the  power  of  the 
board  of  prison  commissioners  or  the  board 
of  examiners  to  order  and  transfer  the  mon- 
ey In  question  to  the  general  fund,  for  said 
money  is  already  a  part  of  the  general  fund, 
and  it  is  the  duty  of  the  State  Controller 
and  State  Treasurer  to  make  such  entry  up-  '\ 
on  their  books  as  will  show  said  money  to  be  I 
in  the  general  fund.  While  we  have  spoken  j 
of  the  construction  to  be  placed  on  section  7^  | 
supra,  it  would  be  more  proper  to  say  that  ! 
the  language  of  the  section  is  plain  and  un- 
ambiguous and  hence  there  Is  no  room  for 
construction ;  that  the  meaning  thereof  is 
clear  and  in  accordance  with  the  construction 
above  expressed.  No  rights  of  the  Nevada 
Engineering  Works  upon  any  contract  tbey 
may  have  with  the  state  board  of  prison 
commissioners  can  be  affected  by  this  deci- 
sion. Any  legitimate  claim  which  tbey  may 
in  the  future  have  upon  the  state  treasury 
will  have  to  be  paid  in  accordance  with  law. 
The  Legislature  doubtless  considered  that 
when  any  claims  for  prison  construction  or 
equipment  should  be  presented  for  payment 
there  would  be  money  suiBcient  In  the  gener- 
al fund  to  be  transferred  Into  the  state  pris- 
on building  fund  to  meet  such  claims,  and 
It  Is  manifest  from  the  two  acts  referred  to 
that  it  was  the  Intention  of  the  Legislature 
to  so  augment  the  general  fund  as  to  meet 
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Bncb  condltloiu  when  tbe  nme  shonld  arise. 
If  It  Bhonld  derelop  In  tbe  future  that  the 
Legislature  bad  underestimated  the  amount 
of  money  that  should  come  Into  the  general 
fund  so  that  there  should  not  be  a  sufllcient 
amount  to  Immediately  pay  claims  out  of  the 
state  prison  building  fund  upon  tbe  presenta- 
tion thereof,  other  general  provisions  of  tbe 
statute  make  ample  proTislon  for  the  pay- 
ment of  such  claims,  as  well  as  other  claims 
generally.  Section  1994  of  the  Compiled 
Laws  proTides:  "Tbe  State  Treasurer  shall 
pay  all  warrants  drawn  upon  him  by  the 
State  Controller,  out  of  tbe  proper  fund,  as 
directed)  in  the  order  in  which  the  same  are 
presented.  If  there  be  no  money  to  pay  any 
warrant  when  presented,  tbe  State  Treasurer 
shall  indorse  thereon  the  words  'not  paid  for 
want  of  funds,*  and  shall  note  tbe  date  of 
presentation,  and  attest  the  indorsement  by 
his  oflQcial  signature^  He  shall  at  the  same 
time  make  an  entry  of  the  date  of  presenta- 
tion, number,  and  amount  of  the  warrant  In 
the  r^rlster  required  by  law  to  be  kept  by 
blm.  So  soon  a.%  money  accumulates  or  Is  re- 
c^ved  into  the  state  treasury,  applirable  to 
and  sufficient  for  the  paymmt  of  any  out- 
standing wanant  or  warrants  so  presented 
for  payment  and  not  paid  for  want  of  funds, 
the  State  Treasurer  shall  post  a  notice  in 
writing  In  a  conspicuous  place  In  hia  office, 
setting  forth  tbe  number  and  amount  of  his 
warrant  or  warrants,  and  the  fact  tiiat  there 
is  money  in  the  state  treasury  to  pay  tbe 
same.  From  the  time  of  tbe  posting  of  such 
notice  no  interest  shall  be  allowed  or  x>ald 
upon  any  warrant  which  by  law  is  or  may 
be  oitltled  to  bear  Interest"  It  would  ap- 
pear from  tbe  proTlslona  of  the  foregoing 
section  that  Claims  "not  paid  for  want  of 
funds"  have  a  preferred  right  of  payment 
over  subsequent  claims,  and  that  tiiey  must 
be  paid  out  of  tbe  first  moneys  coming  Into 
the  treasury  available  therefor,  and  It  would 
further  seem  that  they  not  only  have  such 
preference,  but  ttut  th^  are  entitled  to  legal 
interest  of  7  per  cent  per  annum  from  the 
date  of  presentation  until  such  time  as  mon- 
ey  is  available  for  th^r  paymmt  There  is 
nothing  in  the  provisions  of  tbe  statute  In 
the  two  acts  mentioned  which  manifest  any 
intoit  upon  the  part  of  the  Legislature  to 
throw  any  halo  of  sacrednesa  over  claims  for 
building  the  new  state  prlBon  or  equipment 
of  same  superior  to  that  of  othw  legitimate 
claims,  such  as  for  salaries  of  state  officers 
or  the  maintenance  of  state  institutl(ms  such 
as  the  ho^ital  for  mental  diseases,  orphans' 
home,  or  state  prison.  Ctttalu  funds,  like 
that  of  tbe  state  school  fund,  have  special 
constitutional  provisions  which  dedicate  tbe 
same  for  a  q)ecial  purpose  and  expressly 
prohibit  their  use  for  any  other  purpose,  but 
no  such  sacrednras  is  by  statute  or  other- 
wise thrown  around  tbe  claims  for  contracts 
or  equipment  of  a  new  state  prison.  At  tbe 
time  these  acta  were  paiF>pd  the  state  prison 


and  the  sUte  tieaniry  were  boti 
ing.  After  two  yean  these  ccm 
changed.  Tbe  number  of  Innu 
state  prison  is  dlmlniOhed,  the  e 
slty  for  a  larger  one  does  not  nov 
It  is  not  apparent  that  any  effort 
ing  made  to  build  a  new  one,  < 
money  may  not  long  lie  idle,  or  w 
ed  tot  this  purpose  soon,  or  bcfc 
eral  fund  will  be  replmfshed  by  tl 
of  taxes  sufflclrat  to  meet  oblleatl 
it  or  which  may  accrue  for  tbe 
equlpmoit  of  a  new  prison.  Ttie  i 
fund  possesses  millions  in  cash  ai 
drawing  bonds  of  Eastern  stat< 
Constitution  prevents  transfera 
fund,  and  from  that  fund  only.  1 
circumstances,  and  with  the  mo 
to  be  transferred  having  lain  for  • 
In  a  fund  not  specified  by  the  ] 
and  it  being  the  rule  that,  whe 
fund  is  designated  for  the  placemi 
eya,  they  go  into  tbe  general  fund 
ness  policy  as  well  aa  the  law  w; 
use  of  this  money,  tax  which  thi 
long  bem  paying  interest,  to  nu 
ligations  of  tbe  state  properly  paj 
Uie  general  fund,  and  to  aid  In  i 
ttie  good  credit  of  the  stete  until 
of  the  main  instellment  of  taxc 
payable  In  about  90  days. 

By  reason  of  the  foregoing,  it 
that  the  State  Treasurer  of  Nevt 
spondent  herein,  forthwith  pay  tbi 
warrant  of  relator  out  of  said  st 
'  915.80  which  said  sum  is  now  in 
:  fund  and  has  been  at  all  times  s 
'  celpf  by  the  Stete  Treasurer,  not 
Ing  the  Illegal  and  void  transfer  ( 
Into  what  is  known  as  the  "New 
on  Building  Fund." 


In  VB  WALKESl'S  BSTATB.  (S. 

(Supreme  Court  of  California.  An 

BXECUTOBS  Atn>  Aduinistrators 
TBD8T8  (J  94%*)— Wills  (|  203* 
Afteb  Distbibutioh  or  ISbtate 

TATK. 

l^oogfa  a  decree  of  dUtributlo 
tate  as  intestate  is  not  subject  to  i 
It  has  become  final,  yet  a  will,  bein 
discovered.  Is  properly  established 
bate  court,  that  those  entitled  to  ta 
ma:r  be  in  a  position  to  prosecnts  Ui 
equity  against  the  distribateas  as 
uatary  trustees. 

[Ed.  Note.— For  other  cases,  sec 
and  Administrators,  Gent  Dig.  H 
Dec.  Dig.  i  315;*  Trusts,  Cent.  ] 
Dec.  Dig.  i  94H;*  WlUi,  Cent  I 
503;  Dec.  Dig.  |  203.*] 

Bloss  and  Augdiottl,  JJ.,  dlssentli 

In  Bank.  Appeal  from  Supa 
Santa  Cruz  County;  Lucas  F.  Sn 

In  tbe  matter  of  tbe  estate  < 
Walker,  deceased.  From  an  orda 
a  will  to  probate,  appeal  Is  takoL 

Joseph  Sklrai,  for  appelant 
K.  Enl^t,  for  respondent 
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HENSHA^,  J.  WUlIam  Walker  died  In 
eptember,  1906.  He  was  a  resident  of  the 
ouDty  of  Santa  Cruz  and  left  real  and  per- 
Dnal  pro[>erty  therein.  He  was  thought  to 
are  died  Intestate.  Letters  of  adminlstra- 
lon  were  Issued  to  the  public  administrator 
nd  administration  upon  the  estate  was  duly 
ad.  The  decree  of  final  distribution  was 
lade  and  entered  In  August,  1908.  The  prop- 
rty  was  delivered  to  the  distributees,  and 
he  administrator  was  discharged  in  Febru- 
ry,  1909.  More  than  eight  months  after  the 
ecree  of  distribution,  and  after  the  dls- 
harge  of  the  administrator,  Frank  D.  EJnnor 
Jed  an  alleged  will  of  the  deceased  and  pe- 
Itioned  for  Its  probate.  The  distributees 
oDteated  and  in  their  contest  set  forth  the 
acts  above  related.  Petitioner  demurred  to 
hlfl  contest,  the  demurrer  was  sustained, 
be  contest  overruled,  and  the  will  after 
roof  admitted  to  probate.  This  appeal  is 
rom  the  latter  order.  It  Is  argued  that 
he  decree  of  final  distribution  is  a  conclusive 
djudlcation  of  the  title  to  the  property  of 
be  estate  which  prevents  the  probate  court 
rom  taking  any  further  action  in  regard 
hereto.  It  Is  further  argued  that  the  admis- 
ion  of  the  purported  will  of  William  "Walk- 
r  to  probate  Is  in  the  nature  of  a  collateral 
ttadc  upon  the  decree  of  distribution  and 
hat  the  decree  la  Immune  from  such  attack. 

Respondent's  position  Is  that  neither  the 
rder  admitting  the  will  to  probate,  nor  the 
ffect  of  that  order,  Is  In  any  wise  an  attack, 
llrect  or  collateral,  upon  the  decree  of  dls- 
ributlon;  that  if  through  accident,  fraud,  or 
Qlstake  the  distributees  are  holding  prop- 
rty  under  the  decree,  to  which  they  are  not 
ntltled,  equity  will  do  Justice,  not  by  over- 
hrowlng  the  decree  of  .distribution,  but  by 
leclarlng  the  distributees  to  be  Involuntary 
rustees  of  the  rightful  owners  of  the  prop- 
rty.  This  principle  is,  of  course,  well  es- 
ablished.  Civ.  Code,  $  2224;  State  v.  Mc- 
Jlynn,  20  Cal.  233,  81  Am.  Dec.  118;  Win- 
:erter  v.  Wlngerter,  71  Cal.  105,  11  Pac.  853; 
lulcabey  v.  Dow,  131  Cal.  73,  63  Pac.  158; 
k}h]er  v.  Sohler,  135  Cal.  323,  67  Pac.  282,  87 
Lm.  St  Rep.  98;  Parsons  v.  Wels,  144  Oal. 
19,  77  Pac.  1007;  Bacon  v.  Bacon,  150  CaL 
81,  89  Pac.  317;  Insurance  Co.  v.  Hodgson, 

Cranch,  332,  3  L.  Ed.  362;  Case  of  Brod- 
rlck's  Win,  21  Wall.  603,  22  L.  Ed.  599. 
lespondent  further  argues  that  only  In  the 
irohate  court  can  the  status  of  the  Instru- 
□ent  offered  for  probate  be  established  as 
.  will  (McDanle!  r.  Pattlson,  98  Cal.  86,  27 
*uc.  651,  32  Pac  805;  Estate  of  Cbristensen, 
35  Ckl.  674,  68  Pac.  112),  and  that  In  the 
.bsence  of  the  establishment  of  the  status  of 
he  instrument  as  a  will  the  devisees  and 
egatees'  named  therein  could  have  do  stand- 
QS  in  a  court  of  equity.  Therefore  it  was 
igbt  and  proper,  if  adequate  proof  of  the 
zecntion  and  character  of  the  instrument 
rere  established,  for  the  court  to  grant  it 
irobate. 

This  reasonipfc  we  thlak,  li  Indisputably 


sound.  The  sanctity  and  Immunity  of  a  de- 
cree of  distribution  which  has  become  finnl 
attaches  to  the  decree  itself,  and  not  to  those 
who  under  It  may  have  derived  an  uDcon- 
scionable  advantage  through  fraud,  accideut, 
or  mistake.  Such  questions  the  probate 
court  does  not  possess  the  requisite  machin- 
ery to  try.  They  belong  in  a  court  of  equity. 
Estate  of  Hudson,  63  Cal.  454;  Dean  v.  Su- 
perior Court,  63  Cal.  473;  Wickersham  v. 
Comerford,  96  Cal.  433,  31  Pac.  358.  Nor 
are  we  here  called  on  to  anticipate  the  de- 
cision of  any  such  question  which  may  lu 
future  arise.  It  Is  sufficient  on  this  appea^l 
to  say  that  It  was  proper  for  the  probate 
court  to  establish  the  last  will  of  the  de- 
ceased to, the  end  that  those  entitled  to  take 
under  that  will  might  be  In  a  position  to 
prosecute  their  rights  In  equity. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MELVIN,  J. 

BEATTY,  O.  J.  I  concur  in  the  judgment, 
but  I  do  not  think  it  was  essential  or  ap- 
propriate to  oCFer  the  will  for  probate  In  the 
probate  court  as  such.  The  exclusive  Juris- 
diction of  the  probate  court  la  a  Jurisdiction 
in  rem,  the  res  being  the  estate  of  the  de- 
cedent which  Is  to  be  administered  and  dis- 
tributed with  due  regard  to  the  rights  of 
creditors,  heirs,  devisees,  legatees,  and  all  the 
world.  For  this  purpose  a  method  of  pro- 
cedure Is  provided  appropriate  to  a  proceed- 
ing In  rem,  and  if  It  has  been  regular,  and 
has  resulted  in  a  final  decree  of  distribution 
of  the  residue  of  the  estate  to  the  heirs 
of  the  decedent  tmder  a  decree  which  de- 
clares that  he  died  Intestate,  there  is  no  lon- 
ger any  res  for  the  probate  court  to  deal 
with,  and  its  function  is  ended.  But  if  it 
turns  out  that  there  was  a  will,  which  was 
suppressed,  by  an  heir  for  the  purpose  of 
defrauding  devisees  or  l^atees,  or,  as  In  this 
case,  lost  and  undiscovered  until  after  dis- 
tribution, the  remedy  of  the  devisee  or  leg- 
atee against  the  heir  who  has  received  what 
was  rightfully  his  is  in  equity  to  charge  the 
heir  as  his  trustee,  and  to  require  him  to 
account  and  to  transfer  what  he  has  ac- 
quired through  the  fraud,  accident,  or  mis- 
take. The  action  in  such  case  Is  not  in  rem, 
but  Inter  partes,  and  the  proper  court  of 
equity  may  determine  as  between  the  parties 
before  It  whether  the  will  is  genuine  and 
duly  executed  or  not,  and  may  in  an  action 
between  the  devisee  and  a  fraudul«it  spolia- 
tor establish  the  will  as  against  him,  upon 
slighter  evidence  than  would  suffice  to  es- 
tablish it  against  all  the  world  In  the  probate 
court  I  know  that  what  Is  here  said  Is 
contrary  to  what  a  bare  majority  of  this 
court  decided  In  McDaniel  v.  Pattlson,  &S 
Cal.  86,  27  Pac.  651,  32  Pac.  805,  but  I  am 
neverthelesf  convinced  that  it  la  the  Uw  and 
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supported  by  the  welgbt  of  reason  and  au- 
thority. 

The  court,  however,  and  the  parties  In 
thlB  case  were  bound  by  the  decision  in  the 
McDanlel  Case  to  prove  the  will  In  the  pro- 
bate court,  and  since  the  same  person  is 
Judge  of  the  probate  court  and  of  the  court 
of  equity  in  which,  according  to  my  opinion, 
the  question  of  the  validity  of  the  will  should 
properly  have  been  tried,  and  since  the  par- 
ties In  Interest  had  notice  and  appeared,  the 
Irregularity  of  the  proceeding,  if  irregular, 
was  without  prejudice  and  for  that  reason. 
If  for  no  other,  the  order  appealed  from 
should  be  affirmed. 

SLOSS,  J.  I  dissent  I  quite  agree  that 
a  court  of  equity  may,  in  the  cases  supposed 
In  the  majority  opinion,  give  relief  by  de- 
claring the  distributees  to  be  trustees  for  the 
rightful  owners  of  the  property.  But  I  do 
not  see  that  the  probate  of  the  will  is  a 
necessary,  or  even  a  proper,  prerequisite  to 
the  granting  of  such  relief. 

The  Judgment  of  the  probate  court  is  final 
■with  respect  to  the  question  of  testacy  or  in- 
testacy as  well  as  with  respect  to  the  suc- 
cession to  the  decedent's  property.  An  ac- 
tion In  equity  to  charge  the  distributees  as 
trustees  does  not  question  the  validity  of  the 
decree  of  distribution.  It  recognizes  that  de- 
cree as  adjudicating  that  the  legal  title  has 
passed  to  certain  persons,  but  Impresses  such 
title  with  a  trust.  As  the  majority  opinion 
itself  points  out,  this  is  not  an  attack  upon 
the  finality  of  tlie  proceedings  In  probate. 
The  right  to  have  a  trust  declared  depends 
upon  the  very  fact  that  the  probate  court 
has,  as  the  rrault  of  some  fraud  or  mistake, 
conclusively  adjudicated  the  title  to  be  In 
some  one  other  than  the  true  owner.  It  is 
not  claimed  by  any  one  that  the  decree  of 
distribution  should  or  can  be  set  aside  or 
supplanted  before  equity  can  give  relief. 
Why,  then,  is  it  necessary  as  a  preliminary 
to  such  equitable  suit  to  have  the  will  proved 
In  probate?  The  court  has  in  this  very  pro- 
ceeding adjudged  that  the  decedent  died  In- 
testate. It  cannot,  after  such  Judgment  has 
become  final,  again  take  Jurisdiction  of  the 
same  question  and  decide  it  the  other  way. 
If  the  case  of  McOaniel  v.  Pattison,  98  Cal. 

27  Pac.  651,  32  Pac.  805,  decides  anything 
in  confilct  with  these  vlewa,  I  think  It  ihould 
not  be  followed. 

I  concur:  ANOELXXXni,  J. 


BtTTLFm  T.  NG  CHUNG  et  al.   (8.  F.  6,305.) 

(Supreme  Court  of  California.    Aug.  8,  1911.) 

1.  Mechaitics'  Libns  231*)— Matbbiaurk 
—Right— Pabhai,  Dsstrqctioii  or  Build- 

IRO. 

Where,  after  a  fire  which  destroys  a  build- 
ing under  construction,  a  subatantial   part  of 


the  structure  remains,  a  lien  exists  for  work 
done  and  material  fumisbtad  on  the  building, 
even  though  the  language  of  the  mechanic's  lien 
law  coDtempJates  a  lien  upon  the  structure  a* 

well  as  the  land. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
UeaB,  Cent.  Dig.  |  413;  Dec  Dig.  |  231.*] 

2.  Mdchanics'  Liens  (%  ISl*)— Matekialmeit 

— OWNKBS'  LlABILITT. 

Where  a  contract  between  the  oriffimU  con- 
tractor and  owner  is  filed,  the  right  of  msterial- 
taen  to  enforce  liena  against  tbe  owner  dep«ids 
on  whether  the  original  contractor  had  a  money 
demand  against  the  owner  arlsinx  out  of  the 
contract,  and  where,  when  the  building  was  de- 
stroyed by  fire,  the  owner  owed  the  origintl 
contractor  a  certain  sum,  materialmen  were  eo- 
titled  to  satisfy  their  liens  out  of  such  sum. 

[Ed.  Note.— For  other  cases,  see  Hechaoic^ 

Liens,  Dec.  Dig.  }  231.*] 

3.  Mechanics'  Liens  (|  164*) — MATEBiAUOur 
—Extent  of  Owneb^s  Liability. 

An  owner  who  has  complied  with  all  of 
the  terms  of  his  contract  with  the  original  coiw 
tractor  is  only  liable  to  materialmen  to  the  ei- 
tent  of  the  contract  price. 

[E]d.  Note.— For  other  cases,  see  Mechanid^ 
Liens,  CenL  Dig.  U  285-280;  Dec.  Dig.  | 
164.*] 

4.  Mecbaitigs'  Liens  Q  US*)— MAixuAum 

— RlOIITS. 

Materialmen,  by  filing  their  liens,  have  a 
lien  on  the  property  to  secure  tbe  satiafaction 
of  their  claim  out  of  any  money  owing  the 
original  .contractors  by  the  owner  onder  tbt 
contract. 

[Ed.  Note.— For  other  cases,  aee  Hechii^ 
Liens,  Cent.  Dig.  |  148;  Dee.  Dig.  f  13.*] 

5.  Mechanics'  Idzns  (|  804*)— Owiraa's 

BILITT  TO  MATEBIALHEH— PBSOnAL  JCDQ- 

IfENT. 

Tlie  serrioe  by  materialmen  of  notice  npoa 
the  owner  to  withhold  from  the  original  contrafr 

tor  an  amount  sufficient  to  satisfy  their  claim, 
pursuant  to  Code  Civ.  Proc  8  1184,  operated 
as  a  garnishment  or  equitable  assignment  in 
favor  of  the  materialmen  of  the  amount  due  tbe 
original  contractor,  so  that  the  materialmen 
were  entitled  to  a  personal  judgment  against 
the  owner;  there  being  an  Indebtednesa  dM 
from  him  to  the  original  contractor. 

[Ed.  Note. — For  other  oases,  see  Mechsaic^ 
Liens,  Cent  Dig.  §S  632-^;  Dec  Dig.  S 
304.*] 

6.  Mechanics'  Liens  (|  231*)— Inbubancb  or 
Building. 

A  provision  In  a  contract  for  the  erection 
of  a  building  that,  if  It  was  wholly  or  partial- 
ly destroyed  by  fire  before  completion,  the  loss 
should  be  sustained  by  the  owner,  who  ther^T 
agreed  to  carry  insurance  for  the  amount  of  la- 
bor and  material  as  the  work  progressed,  ol>- 
viated  the  usual  rule,  which  places  the  risk  of 
fire  upon  tbe  contractor,  and  required  the  owner 
to  insure  fOr  the  mutual  benefit  of  himself  and 
the  contractor  to  the  value  of  the  labor  and  ma* 
terial  rendered  useless  fire. 

[Ed.  Note.— For  other  cases,  see  Mechanici' 
Liens,  Gent.  Dig.  S  413 ;  Dec  Dig.  {  231.*] 

7.  Appeal  and  Ebbob  (|  931*)— Rkvrv— 
Pbesuicftionb— Fin  dinqs. 

Where  the  evidence  in  a  materialman's 
proceeding  to  enforce  a  mechanic's  lies  is  suf- 
Sdent  to  warrant  a  finding  that  tbe  esstract 
between  the  owner  and  original  eontnetor  «s> 
abaodoned  by  mutual  consent,  Sopremi 
Court  must  presume  that  tbe  trial  court  is 
found,  especially  where  the  contract  was  sbi»* 
fioned  Immediately  after  the  fire  followiDX  tin 
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omia  «artbgnake,  vhlch  fire  partial- 
i  the  building. 

B.— Fop  other  cases,  aee  Appeal  and 
,  Dig.  I  931.*] 

ICS'  LlKNS  (5  281*)— Matkeialmak 

DINQB  TO  BWFOBCB  LlEN— AMOUNT 
(THACTOB. 

ce  in  a  materlalman'a  proceeding  to 
lechanic'g  lien  held  to  sustain  a  ond- 
i,500  was  due  from  the  owner  to  the 
itractor  when  the  contract  was  aban- 
tie  contractor. 

e.— For  other  cases,  see  Mechanics' 
Dig.  (  281.*] 

:ics'  Liens  (i  280*) — Matekialuar 

DINQS    TO    miFOBCB  LdEN— AdMIS- 

roceeding  to  enforce  a  materialman's 
irk  and  material  after  the  contract 
bandoned  the  original  contractor, 
is  not  admissible  that  after  the  6  re, 
lal]^  destroyed  the  building  before  it 
!tea.  the  original  contractor  carried 
y  all  of  the  material  on  the  lot,  not 

show  that  the  abandonment  of  the 
as  due  to  'the  original  contractor's 
at  the  amoDnt  due  him  was  less  than 
d  by  the  materialmen, 
e.— For  other  cases,  see  Mechanics' 

Dig.  i  280.*] 

Appeal  from  Superior  Court, 
Comity  of  San  Francisco;  Jas. 
Judge. 

by  Thomas  Butler  against  Ng 
1  others.  From  a  judgment  for 
^Inst  part  of  defendants,  and  an 
iBg  a  new  trial,  such  defendants 
ffirmecl. 

McGee  and  F.  J.  Drum,  for  ap- 
Ttaomas  Butler  and  Roger  Jolin- 
spondent 

fRIAM.  Action  to  foreclose  liens 
ilmen  and  subcontractors.  The 
!  the  plaintiff  as  assignee  of  the 
almants  a  Judgment  against  the 
$2,088.40,  with  interest,  and  also 
-ecloBure  of  a  lien  upon  the  prop- 
ild  amount  The  said  owners  ap- 
the  Judgment,  and  from  an  order 
elr  motion  for  a  new  trial, 
iplaint  is  in  six  counts,  each  set- 
le  claim  of  one  of  plaintiff's  as- 
'he  plaintiff  alleged  the  due  execu- 
■Ing  of  a  written  contract  between 
nuts,  as  owners,  and  the  defend- 
n  &  Cram,  as  contractors,  for  the 
'  a  four-story  and  basement  brick 
r  the  agreed  price  of  $14,000.  It  is 
at  Jordan  &  Cram  proceeded  with 
ictton  of  the  building  until  on  or 
17th  day  of  April,  1906,  when  said 
as  abandoned,  but  no  notice  of 
if  labor  has  ever  been  filed.  The 
of  plaintiff  filed  their  respective 
len,  and  each  during  the  progress 
k  served  upon  the  owners  written 
the  furnishing  of  materials  and 
mtng  of  labor  in  the  amounts 
:tode  Civ.  Proc.  I  1184.   Each  count 


alleges  upon  information  and  belief  that  at 
the  time  of  so  serving  notice,  and  at  all 
times  since,  there  was  and  now  la  due  and 
unpaid  from  the  owners  to  the  contractors 
on  account  of  the  contract  price  more  than 
$S,Pp0,  "which  is  applicable  to  the  aforesaid 
claim,  and  the  lien  therefor."  The  answers 
of  the  owners  undertake  to  deny  (although 
the  denial  is  perhaps  insufficient  in  form) 
that  at  the  time  of  the  service  of  the  notices, 
or  thereafter,  anything  was  due  from  the 
owners  to  the  contractors.  They  deny  the 
furnishing  of  labor  or  materials  by  the  re- 
spective assignors  of  plaintiff,  and  allege  af- 
firmatively that  the  building  was  on  the 
18th  day  of  April,  1906,  destroyed  by  fire. 
They  allege,  further,  that  the  contract  has 
never  been  completed,  and  that  no  money  is 
due  or  owing  to  the  original  contractors. 
The  court  found  that  all  the  allegations  of 
the  complaint  (exc^t  the  third  count  there- 
of) were  true.  With  reference  to  the  affirm- 
ative matter  pleaded,  there  was  a  finding 
"that  on  the  19th  day  of  Apill,  1906,  a  gen- 
eral conflagration  took  place  in  the  above 
dty  and  county,  by  which  said  building  was 
partially  destroyed,  without  any  fault  of 
defendants,  but  that  a  material  part  thereof, 
of  the  value  of  $S,000  remained  Intact;  that 
at  the  time  of  said  fire  said  building  was  al- 
most but  not  entirely  completed,  and  had 
not  been  accepted,  bat  there  was  then  due  to 
the  contractors,  Jordan  &  Cram,  by  said 
owners,  pursuant  to  the  terms  of  said  con- 
tract between  them  for  the  erection  of  said 
building,  the  sum  of  f5,500,  no  part  of  which 
has  ever  been  paid."  Judgment  followed  aa 
above  stated. 

The  briefs  of  counsel  are  In  large  part  de- 
voted to  a  discussion  of  the  question  wheth- 
er the  rule  declared  in  Humboldt  Lumber 
Mill  Co.  T.  Crisp,  146  Cal.  686,  81  Pac.  30, 
106  Am.  St  Rep.  75,  is  applicable  here.  In 
that  case  it  was  decided  that  a  mechanic's 
lien  for  work  and  materials  furnished  for 
the  construction  of  a  building  could  not  at- 
tach where  the  building  had  without  the 
fault  of  the  owner  been  destroyed  before  It 
was  completed  and  before  the  claim  of  lien 
was  filed.  This  conclusion  was  based  upon 
the  "peculiar  language  of  our  mechanic's 
Hen  law,"  providing  for  a  lien,  not  only 
upon  the  building,  but  also  upou  the  land 
covered  by  it  and  so  much  other  land  as 
may  be  required  for  Its  convenient  use  and 
occupation,  a  mode  of  expression  which,  as 
the  court  says,  "looks  to  an  existing  house 
that  can  be  occupied  in  the  future,  and  not 
to  a  vacant  lot  upon  which  no  house  exIstSL" 
A  further  reason  for  denying  a  lien  In  case 
of  the  destruction  of  the  structure  was 
found  by  the  court  In  the  view  that  the  true 
consideration  for  the  lien  Is  the  benefit  con- 
ferred upon  the  owner  by  placing  labor  and 
materials  in  bis  building,  end  that,  where 
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the  bnlldlnff  Ib  destroyed  before  completion^ 
no  BDcb  b^eflt  can  be  enjoyed  by  tbe  owner. 

[1]  We  think  neither  of  these  grounds  Is 
at^Hcable  where  the  destmctlon  Is  only  par- 
tial and  a  substantial  part  of  the  structure 
remains  to  the  owner.  There  can  be  no 
Insurmountable  difflculty  in  determining  the 
amount  of  ground  necessary  for  the  conTen- 
ient  use  and  occupation  of  a  building  which 
has  been  damaged,  but  which  may  be  re- 
stored and  completed  so  as  to  be  fit  for  oc- 
cupancy. Nor  Is  the  owner,  by  such  partial 
destruction,  necessarily  deprived  of  all  bene- 
fit of  the  labor  and  materials  which  hare 
gone  Into  tbe  structure  of  which  a  material 
part  remains. 

[2]  Where  a  valid  contract  has  been  filed, 
as  was  done  here,  tbe  lien  claimants  are 
merely  substituted  to  the  original  contrac- 
tors, and  their  right  to  enforce  their  liens 
against  the  owners  depends  on  whether  or 
not  the  original  contractor  has  a  money  de- 
mand against  the  owner  growing  out  of  the 
building  contract 

[3]  "The  liability  of  an  owner,  who  has  on 
bis  part  complied  with  all  the  terms  of  a 
valid  contract.  Is  limited  to  the  price  which 
by  his  contract  he  has  agreed  to  pay." 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  111. 
97  Pac.  152;  Kellogg  t.  Howes,  81  Cal,  179, 
22  Pac,  609.  6  L.  R.  A,  688;  Stimson  Mill 
Co,  T.  Braun,  136  Cal.  122,  68  Pac.  481,  57 
L.  B.  A.  1236,  89  Am.  St  Rep.  116;  Latson 
v.  Nelson  (Cal.)  11  Pac.  C.  L.  J.  589. 

[41  But  up  to  this  limit  of  Uabillty  tbe 
claimants  by  filing  their  liens  acquire  a 
right  to  share  in  any  money  owing  from  the 
owners  to  tbe  original  contractors  on  ac- 
count of  the  contract,  and  their  right,  to 
this  extent,  is  secured  by  a  lien  on  the  prop- 
erty. The  court  In  this  case  found  that  at 
the  time  of  the  fire  there  was  due  from  the 
owners  to  the  contractors  under  the  con- 
tract tbe  sum  of  $5,500,  no  part  of  which 
has  been  paid.  The  effect  of  the  filing  of 
the  Hens  was  to  transfer  from  tbe  contrac- 
tors to  the  lien  claimants  the  right  to  re- 
ceive this  money,  so  far  as  necessary  to  sat- 
isfy tbe  liens.  If  the  owners  are  liable  for 
the  amount,  It  does  not  concern  them  wheth- 
er they  pay  it  to  the  contractors  or  to  the 
llenora.  There  being  a  substantial  structure 
to  which  tbe  Hens  may  attach,  they  should 
be  held  good  to  tbe  extent  of  the  amount  due 
from  tbe  owners  to  the  contractors. 

[B]  The  finding  that  this  balance  was  due 
from  the  owners  to  the  original  contractors 
Justified  also  the  personal  Judgment  against 
the  owners.  The  service  of  notices  to  with- 
hold pursuant  to  the  provisions  of  section 
1184  of  the  Code  of  Civil  Procedure,  oper- 
ated, in  effect,  as  a  garnishment  or  equitable 
assignment  of  the  amounts  due  or  thereafter 
becoming  due  to  the  contractors  under  tbe 
contract,  and  entitled  the  persons  serving 
the  notice  to  receive  so  much  of  said  amounts 
as  would  satisfy  their  claims.  Bates  v.  Santa 


Barbara  Co..  90  OaL  643,  27  Pac.  438; 
T,  Hughes,  124  CaL  24,  56  Pac.  610. 
pellants  attadc,  as  nnsupi>orted  by 
dence,  this  finding  that  (5,500  was  d 
the  owners  to  the  contractors  and 
pllcabte  to  the  payment  of  the  lie: 
twelfth  clause  of  tbe  contract,  so 
material,  is  as  follows:  "In  case  sa 
herein  provided  for  shall,  before  cor 
be  wholly  or  partially  destroyed 
*   *    *   then  the  loss  occasioned 
shall  be  sustained  by  the  owners, 
owners  agree  to  carry  an  insurance 
full  amount  of  labor  and  material 
work  progresses." 

[II  This  clause  does  away  with  the 
ordinary  cases,  that  the  risk  of  fire 
the  contractor,  and  that  he  must  re 
before  completion,  tbe  building  is 
It  puts  such  loss  upon  the  owner, 
effect,  requires  him  to  insure  for  tbe 
benefit  of  himself  and  tbe  contracto 
full  value  of  the  labor  and  mater 
may  be  subject  to  destruction  by  fin 
tbe  progress  of  the  work.  The  ov 
this  case  had  takei  out  a  policy  o 
ance  for  this  purpose  in  the  sum  of 
If  the  progress  payments  tutd  bee 
promptly  and  were  sufficient  to  re 
contractors  the  full  cost  of  the  s 
destroyed,  the  contractors  would  n 
been  entitled  to  any  share  in  tbe  li 
money.  Birt  these  payments  do  not 
equal  such  cost,  and  In  tbe  form  ii 
this  contract  was  drawn  It  Is  appari 
they  would  be  insufficient  to  relmbi 
contractors.  The  parties  must  be  de 
have  contemplated  this  and  to  ha 
tracted  accordingly  for  insurance  f< 
mutual  benefit 

[7]  The  pleadings,  findings,  and  * 
do  not  show  the  reasons  which  led 
atwindonment  of  the  contract  Tbe 
made  no  attempt  to  show  that  It 
reason  of  the  fault  of  the  contract 
was  there  any  attempt  by  tbe  plali 
prove  that  it  was  because  of  the  owi 
fault  In  tbe  payments  or  otherwis 
familiar  circumstances  following  tli 
fire  of  April,  19UU.  which  destroyed  i 
this  building,  but  a  vast  area  of  h 
comprising  tbe  entire  business  diatric 
large  part  of  the  residence  section 
Francisco,  and  Interrupted  for  moatX 
enterprise  In  the  city,  are  a  part 
history  of  the  country,  and.  In  coi 
with  the  facts  of  this  case,  are  sufQ 
warrant  the  conclusion  that  tbe  aban( 
was  by  the  mutual  consent  of  the 
We  must  presume  tliat  the  courl 
found  this  to  be  the  fact  This  won 
the  rights  of  the  owners  and  con 
to  be  adjusted  In  accordance  with  th 
pies  of  equity,  Justice,  and  the  tf 
the  contract  so  far  as  they  can  be 
The  contract  price  of  tbe  building  n 
000,  and  extra  work  had  been  done 
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f  ¥2.147.  The  bnfldliig  required  only 
lys'  work  and  the  expeodlture  ot 
SPO  to  complete  It  The  contractors 
?elved  $5,250  on  the  contract  price 
20  on  the  extra  work.  This  left  a 
of  $9,677  unpaid  on  the  work  done 
contractors  at  the  contract  price  at 
e  of  the  fire.  This  sum  represented 
tractors'  loss  from  the  Are.  Under 
cumstances,  the  contractors  would, 
ee  and  equity,  be  entitled  to  demand 
owners  a  much  larger  sum  than  the 
'ound  due  by  the  court, 
tie  finding  Is  therefore  sustained  by 
dence,  and  it  affords  an  adequate 
or  the  Judgment  of  foreclosure,  aa 
I  for  the  personal  Judgment  against 
lers. 

Indlng  as  to  the  raltre  of  the  part  of 
lldlng  remaining  after  the  fire  is 
ed  by  the  evidence  of  one  ot  the  con- 
I  which  it  Is  not  necessary  to  dis- 
rther. 

Is  urged  that  the  court  erred  In 
;  to  permit  the  appellants  to  show 
ter  the  fire  the  original  contractors 
Tied  away  all  materials  remaining  on 
except  the  foundation  and  the  part 
walla  which  had  not  fallen.  The 
e  was  properly  excluded.    Unless  it 
ue  tendency  to  show  that  the  aban- 
t  oC  the  building  was  due  to  the 
t  the  contractors,  or  to  reduce  the 
tors'  loss  to  less  than  f5,S00,  It  was 
rial.   There  was  no  proposal  to  show 
elr  conduct  In  taking  away  these  ma- 
was  without  the  consent  of  the 
or  that  it  was  not  done  pursuant 
agreement  of  abandonment  With 
acts  it  might  have  a  slight  tendency 
e  that  the  abandonment  was  the  act 
contractor  alone,  but  without  these 
lal  facts  we  cannot  perceive  that  an; 
%  to  that  effect  could  be  drawn.  No 
e  that  they  had  any  value  whatever 
ered. 

Judfiment  and  order  appealed  from 
rmed. 


ITH  r.  WHITE),  Olty  Marshal,  et  al. 

(Sac.  1,895.) 
le  Court  of  California.    Aug.  6,  1911.) 

ICIPAI.    CORPOBATIONS    (|  173*)— CrTY 

lAL— Liabilities— Official  Bohdb. 
ler  a  city  ordinance  which  declared  that 
hes  or  roofs  in  a  fire  district  should 

in  a  safe  condition,  and  that  whenever 
ted  or  unsafe,  so  as  to  menace  the  safe- 
remen  required  to  go  thereon  in  case  of 
old  be  made  safe  on  five  days'  notice  by 

marshal,  and  that  on  neglect  to  make 
(y  shoDld  be  declared  nuisaDces,  which 
■hal  should  abate  after  five  days'  notice 
vner,  the  marshal  is  not  bound  to  make 
iction  of  all  structures  in  a  district,  but 
re  the  notice  required  only  when  he  tiiis 
>f  the  dangerous  or  unsafe  conditioo, 


and  he  or  the  surety  on  Us  official  bond  is  not 
liable  for  injuries  to  a  Sreman  caused  by  the 
falling  of  a  porch  on  which  he  bad  been  requir- 
ed to  go  to  extinsuish  a  fire,  where  it  is  not 
shown  that  there  was  any  patent  defect  in  the 
porch  or  that  the  marshal  had  actual  knowledge 
or  notice  of  its  unsafe  condition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  173.*] 

2.  Nkguqxncb  (i  48*)— Condition  of  Build- 
ino — owngb's  knowledob  of  defect  ob 
Danosb. 

Under  an  ordinance  which  declared  that 
porches  and  roofs  in  a  fire  district  should  be 
kept  in  a  safe  condition,  and  that,  if  they  be- 
come unsafe  for  Bremen  reauired  to  go  thereon 
in  case  of  fire,  they  should  be  made  safe  on  no- 
tice from  the  city  marehal,  or,  if  not  made  safe, 
should  t>e  declared  nuisances,  an  owner  is  only 
required  to  put  bis  roof  or  porch  in  such  a  con- 
dition as  may  be  specifically  required  of  him  by 
the  city  authorities  with  a  view  to  the  proper 

f>rotection  of  firemen,  so  that  an  owner  la  not 
iable  to  a  fireman  injured  by  the  falling  of  bis 
porchf  where  It  is  not  shown  that  he  bad  any 
notice  or  knowledge  of  its  dangerous  condition 
or  of  facts  from  which  such  notice  or  knowl- 
edge might  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  61;  Dec  Dig.  |  48.*] 

Department  1.  Appeal  from  Superior 
Court,  Butte  County;  K.  S.  Mahon,  Judga 

Action  by  A.  O.  Lltch  against  Harry  D. 
White,  Marshal  of  the  City  of  Chico,  the 
United  States  Fidelity  &  Guaranty  Company 
(a  corporation),  and  L.  Van  Vlack.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Lon  Bond  and  W.  H.  Carlln,  for  appellant 
Guy  E.  Kennedy,  Richard  White,  Thomas 
Gerstle,  and  Frlck  &  Beedy,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
plaintiff  from  a  Judgment  for  defendants,  in 
an  action  for  damages  for  personal  injuries, 
given  upon  sustaining  the  demurrers  of  de- 
fendants to  his  complaint,  and  his  failure  to 
file  an  amended  complaint 

The  complaint  substantially  states  the  fol- 
lowing facts:  During  the  whole  of  the  year 
1906,  the  defendant  Van  Vlack  was  the  own- 
er and  In  the  possession  of  a  lot  of  land  vrith 
a  one-story  building  situated  thereon,  front- 
ing on  Broadway  street  In  the  city  of  Chlco, 
known  as  218  Broadway  street  "together 
with  that  certain  porch  or  awning  connected 
with  said  building,  and  being  approximately 
12  feet  in  width  and  20  feet  In  length,  and 
approximately  14  feet  above  and  extending 
over  the  sidewalk  along  Broadway  street  at 
said  place."  This  property  was  within  the 
limits  of  a  fire  district  of  said  city  lawfully 
created  by  the  board  of  trustees  thereof. 
The  said  "awning  or  porch  •  •  •  was  not 
In  or  kept  In  a  safe  or  substantial  condition, 
but  on  the  contrary,  was  in  an  unsafe  and 
dangerous  condition,  and  was,  and  during  all 
the  said  times  continued  to  be,  in  such  an  un- 
safe  and  dangerous  condition  as  to  menace 
and  It  did  menace,  and  was  a  menace  to,  the 
safety  of  firemen  or  any  fireman  required  to 
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go  thereon  In  cafle  of  fire.'*  On  July  23. 1906, 
a  fire  broke  oat  near  said  premises  of  Van 
Vlack.  Shortly  thereafter,  plaintiff,  a  mem- 
ber of  the  fire  department  of  Cblco,  "waa  re- 
quired to,  and  did  in  the  exercise  of  hia  du- 
ties as  such  fireman  and  for  the  purpose  ot 
extinguishing  such  fire,  go  upon  said  porch 
or  awntng,"  and  while  so  upon  such  porch  or 
awning,  "because  of  and  owing  to  the  said 
unsafe,  dangerous,  and  unsubstantial  omdl- 
tion  of  said  porch  or  awning,  the  same  fell 
to  the  sidewalk  beneath  it,  precipitating 
plaintiff  down  to  and  upon"  the  sidewalk 
bmeath,  injuring  him  seriously,  to  his  dam- 
age. It  is  alleged,  in  the  sum  of  f2O,O0O. 
There  was  an  ordinance  of  the  city  of  Gblco, 
section  9  of  which  was  aa  follows:  "All 
awnings,  porches,  sheds  or  roofs  in  said 
fire  district  [the  district  including  Van 
Vlack's  property]  shall  be  kept  In  a  safe 
and  substantial  condition,  and  wherever  the 
same  or  any  part  thereof  shall  become  dilapi- 
dated or  be  in  a  dangerous  or  unsafe  condi- 
tion, so  as  to  menace  the  safety  of  pedes- 
trians passing  on  the  sidewalks  or  firemen 
required  to  go  thereon  In  case  of  fire,  the 
same  shall  be  put  in  a  safe  state  of  repair  on 
five  days'  notice  by  the  city  marshal,  and  In 
case  tbe  owuv  or  agent  of  said  awning, 
porch,  roof  or  shed  refuses  or  neglects  to  so 
repair  the  same.  It  la  hereby  declared  to  be 
a  nuisance  and  ^all  be  abated  or  removed 
in  the  manner  provided  in  section  six  of  this 
article."  Said  section  6  authorizes  and  di- 
rects the  marshal  to  himself  abate  a  nuisance 
after  five  days*  notice  to  the  owner,  etc.  Dur- 
ing the  whole  of  tlie  year  1906,  defendant 
White  was  the  city  marshal  of  said  city,  and 
the  defendant  United  States  Fidelity  &  Guar- 
anty Company  was  tbe  surety  on  his  official 
bond  as  such  marshal.  "Notwithstanding 
said  dangerous  and  imsafe  condition  of  said 
porch  or  awning  during  said  time,  neither 
said  owner,  said  Van  Vlack,  nor  said  Harry 
D,  White,  marshal  of  said  city  of  Chico,  be- 
cause of  their,  and  each  of  their,  negligence 
and  failure  to  perform  their  duties  in  tbe 
premises,  did  anything  whatever,  neither 
gave  nor  served  any  notice,  nor  took,  nor 
caused  to  be  taken,  any  steps  to  repAir,  or 
cause  tbe  same  to  be  repaired,  or  put  in  a 
safe  or  substautlal  state  or  condition,  or  re- 
moved or  abated." 

[1]  The  complaint  falls  to  state  a  cause  of 
action  against  White,  the  city  marshal,  and 
consequently  against  tbe  Fidelity  &  Guar- 
anty Company,  hla  surety..  It  is  nowhere  al- 
leged therein  that  White  had  any  notice  or 
knowledge  that  the  "porch  or  awning"  was 
in  such  a  condition  "as  to  menace  the  safety 
of  pedestrians  passing  on  the  sidewalk  or 
firemen  required  to  go  thereon  In  case  of 
fire,"  nor  are  any  facts  alleged  from  which 
It  may  be  concluded  that  he  should  have  had 
such  knowledge.  There  is  absolutely  noth- 
ing to  show  tliat  there  was  any  patent  de- 
fect therein,  or,  indeed,  any  defect  that  would 
bave  been  discovered  upon  a  reasonably  care- 


ful Inapectirai  of  the  premlsea  We  i 
however,  think  that  the  ordinance  aba 
construed  as  making  it  the  duty  of  th 
shal  to  make  an  inspection  of  all  tbe 
tures  mentioned  with  a  view  to  aacen 
their  condition  in  the  reepects  men 
Certainly  that  dn^  la  not  In  t^ma  It 
by  any  provisiMn  of  the  ordinance^  a 
think  that  the  utmost  that  can  be  clah 
regard  thereto  la  that  tiie  marshal  mni 
the  notice  required  whenever  be  has 
of  the  dangerous  or  unsafe  conditlcm. 
notice  might  perhaps  be  Inferred  fro 
appearance  of  the  structure  In  certain 
but  where  there  is  nothing  in  the  appe 
of  the  structure  to  indicate  that  tlie  s; 
lb  a  dangerous  or  unsafe  condition,  ant 
al  knowledge  of  such  condition  baa  no 
acquired  by  the  marshal  in  any  othei 
there  la  no  liability  on  bis  part  for  i 
to  give  the  notice  to  the  property  ow 
to  othervrise  proceed  under  the  <wdl 
It  follows  that  knowledge  or  notice  1 
marshal  of  the  defective  condition  m 
alleged  in  order  to  state  a  cause  of 
against  him.  The  case  of  Doeg  v.  Cot 
Cal.  213,  S8  Pac.  707,  77  Am.  St  Be^ 
is  not  opposed  to  this  view.  In  tha 
the  duty  of  maintaining  a  highway  ii 
repair  was  expressly  imposed  upon  tin 
shal  and  trustees,  and  they  vr&e  d 
charged  with  n^ilgence  in  tbe  perfoi 
of  that  duty. 

[2]  As  to  d^iendant  Van  Vlack,  tbe 
of  the  premises,  the  complaint  la  alao 
out  any  all^ation  of  notice  or  knowle 
any  defect,  or  of  facts  from  which  so 
Uce  or  knowledge  must  be  Inferred, 
onlldlng  la  alleged  to  be  a  one-story 
ing,  andt  as  we  read  tbe  complaiii 
"porch  or  awning"  extmded  from  t 
thereof  over  the  sidewalk  below,  an 
nothing  more  than  a  covering  de^gne 
ply  to  protect  from  the  sun  or  weatht 
was  obviously  not  intended  for  occupa 
human  beings.  Nothing  to  oppose  th 
ory  appears  in  tbe  complaint,  whldl  u 
taken  here  as  stating  pialntiCT's  ci 
strongly  as  it  can  be  stated.  The  su 
substance  of  tbe  charge  made  by  tb< 
pialnt  In  relation  to  the  condition  • 
"porch  or  awning"  is  that  it  was  nc 
stantial  enough  to  support  the  welgb 
person  going  thereon.  In  tbe  absej 
some  valid  law  expressly  providing 
wise,  there  was,  of  course,  no  duty  rest 
tbe  owner  to  make  such  a  "porch  or  a.^ 
substantial  enough  to  support  a  hum 
lug.  No  person  was  Invited  or  could  i 
ably  be  expected  by  him  to  go  thereou 
whole  eCFect  of  section  0  of  the  ordlnaj 
we  construe  It,  Is  to  require  the  pi 
owner  to  put  his  awnings,  porches, 
and  roofs  in  such  a  condition  as  may  1 
cifically  required  of  him  by  the  city  ai 
ties  with  a  view  to  the  proper  proted 
pedestrians  and  firemen,  failing  to  do 
his  sbuctures  will  become  a  uulsancei 
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1  the  manner  provided  In  the  ordi- 
In  other  words,  the  section  Imposes 
gatlon  upon  him  In  the  absence  of  the 
Lys*  notice  specified  therein  that  does 
tst  Independent  of  the  ordinance, 
allows  from  what  we  have  said  that 
uplalnt  does  not  state  facts  showing  a 
y  on  the  part  of  Van  Vlack  lndei>end- 
tbe  ordinance,  and  that  the  facts  al- 
ire  not  snfficlent  to  make  him  liable  to 
EF  under  the  provisions  of  the  ordl- 
We  have  assumed  without  deciding 
estion  that  the  ordinance  la  in  all  re- 
valid. 

Judgment  Is  affirmed, 
wncor:    SHAW,  J. ;  SL08S,  J. 


LBR  V.  HBOWN  et  al.    (S.  F.  5,289.) 

me  Court  of  California.    Aug.  7,  1911.) 

Ds  (8  165*)— CoNDiTioif  — Compliance 
[  Covenants. 

the  al>8eDce  of  a  provisioo  that  title 
evert  Id  esse  of  a  breach  of  a  cuveoaDt 
the  U8e  of  land  conveyed,  such  covenant 
)t  be  construed  aa  creating  a  condition, 
:  a  provision  of  a  deed,  executed  by  de- 
t  to  plaintiff,  of  land  lying  between  oth- 
39  or  defendant,  tbat  it  was  mutually 

that  tbe  land  conveyed  should  be  used 
iblic  street  and  not  aa  a  building  lot,  was 
condition  so  as  to  make  title  to  revert  to 
iDt  on  iileintiffa  failure  to  comply  with 
'enauL 

Note.— For  other  cases,  see  Deeds,  Cent 
521 ;  Dec.  Dig.  |  165.*] 

ENANTS  (S  70*) — Covenants  Running 
[  THE  Land— Ihposino  Bubden. 
coveuaDt  in  a  deed  by  defendant  to 
9F  of  land  located  between  defendant's 
anda  tbat  tbe  atrip  conveyed  should  be 
]  a  public  Btreet,  and  not  for  a  building 
a  not  a  covenant  running  with  the  land, 
ing  made  for  tbe  benefit  of  tbe  lot,  but 
ig  a  burden  thereon;  Civ.  Code,  S  1461, 
ng  that  only  the  covenants  specified  in 
e  and  those  Incidental  thereto  shall  run 
le  land,  and  section  14^  providing  that 
rovenant  in  a  grant  vrhicb  Is  made  for 
ect  benefit  of  the  property  runs  witli  the 

Note.— F\>r  other  cases,  see  Covenants, 
>is.  88  70.  71 ;  Dec.  Dig.  8  70.'] 

EMENTs  (8  12*)— Contracts. 
bile  easetnenta  are  uaually  acquired  by 
)r  prescription,  they  may  be  acquired  by 
t  where  it  is  evident  from  tbe  nature  of 
ject-matter  that  the  parties  contemplated 
rivileges  intended  for  the  permanent  use 
property  should  be  an  incident  of  the 
a]  c<Hitract. 

Note.— For  other  ca^ea,  see  EJasemcDts, 
>ig.  SS  35-11 ;  Dec.  Dig.  8  12.*] 

EHBNTB  (8  14*)— Right  or  Wat— Con- 
rs. 

here  tbe  grantor  of  a  strip,  when  tbe 
as  executed,  owned  land  lying  on  either 
ereof.  an  agreement  in  the  deed  that  the 
mvcyed  should  be  used  as  a  public  street 
t  for  a  buildinff  lot  was  a  resen-ation  to 
ntor  of  such  rights  in  the  strip  conveyed 
rould  have  in  a  public  street,  and  a  nega- 
iseroent   prohibiting  the  erection   of  a 


building  upon  inch  strip,  though  the  grantee 
orally  agreed  at  the  same  time  to  hold  the  atrip 
and  convey  it  to  the  city  for  a  street  upon  pay' 
ment  to  him  of  the  amotuit  paid  by  bim. 

TEd.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  8  40 ;  Dec.  Dig.  8  14.*] 
6.  Deeds  (8  124*)— Creation  or  Fee  Simple 

—Repugnant  Conditions. 

There  is  no  repugnancy  between  a  convey- 
ance  of  the  fee  and  a  reservation  of  the  ease- 
ment requiring  tbe  grantee  to  keep  the  land  for 
use  as  a  atreet,  and  not  for  building  purposes. 

[Dd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  88  344-435;  Dec.  Dig.  S  124.*] 

In  Bank.  Appeal  from  Superior  Court, 
MendodDo  County;  J.  Q.  White,  Judge. 

Action  by  H.  A.  Weller  against  R.  M. 
Brown  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded  for  new  trial. 

J.  W.  Preston  and  Preston  &  Preston,  for 
appellants.  Mannon  &  Mannon,  for  respond- 
ent 

SL08S,  J.  This  Is  an  action  to  qnlet  title 
to  a  parcel  of  land  200  feet  In  length  and 
60  feet  In  width,  situated  In  the  city  of  Ft 
Bragg,  county  of  Mendocino.  Plaintiff  re- 
covered Judgment,  and  the  defendants  ap- 
peal. 

The  complaint  contained  the  usual  allega- 
tions that  the  plaintiff  was  tbe  owner  of  the 
property  In  question,  that  the  defendanta 
claimed  an  adverse  Interest  therein,  and  that 
their  claim  was  without  right  The  answer 
admits  that  the  defendants  claim  an  Interest 
In  tbe  land,  and  alleges  that  they  are  the 
owners  of  an  easement  therein,  to  wit,  the 
privilege  of  Ingress  and  egress  over  the 
same  as  a  public  highway  or  street  and  au 
easement  for  a  right  of  way  appurtenant  to 
the  lands  of  the  defendant  Lioulsa  M.  Brown 
adjoining  the  lands  described  In  tbe  com- 
plaint As  a  separate  defense  the  defend- 
ants allege  that  on  July  7,  1906,  defendant 
Louisa  M.  Brown  owned  a  lot  or  block  of 
land  and  that  the  parcel  described  In  the 
complaint  constituted  a  strip  of  land  60  feet 
in  width  running  through  the  center  of 
said  land;  that  the  land  on  either  side  of 
said  strip  belongs  to  the  defendants;  that 
on  said  July  7,  1006,  the  plaintiff  took  a 
deed  from  Louisa  M.  Brown  for  the  parcel 
In  controversy,  with  the  understanding  and 
agreement  that  said  land  should  not  be  used' 
as  a  building  lot;  and  that  It  should  he  and 
become  a  public  street  or  highway  for  pub- 
lic use,  and  likewise  that  It  should  be  and 
become  an' easement  appurtenant  to  the  re- 
maining lands  so  owned  by  tbe  defendant 
Louisa  M.  Brown  for  the  purpose  of  ingress 
and  egress  to  and  therefrom.  It  is  alleged 
tbat  the  right  and  privilege  to  use  the  said 
land  la  necessary  and  convenient  for  the  use 
and  occupation  by  said  defendant  of  her 
adjoining  land,  and  tbat  she  owns  an  ease- 
ment or  ri^ht  of  way  over  and  upon  said 


ler  cues  B«e  same  topic  and  lectloD  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  K«y  No.  SsrlM  ft  Rep'r  Indezm 
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land,  which  easement  Is  ai>piirteiiant  to  her 

adjoiniog  lands. 

The  court  found  that  the  plaintiff  Is,  and 
ever  since  the  7th  day  of  July,  1906,  has 
.been,  the  owner  In  fee  of  the  land  In  con- 
troversy; that  on  and  prior  to  July  7,  1906, 
the  defendant  Louisa  M.  Brown  owned  the 
block  of  land  described  In  her  answer,  In- 
cluding the  strip  In  controversy,  and  that 
the  defendants  now  own  the  lands  adjoin- 
ing Bald  strip  on  either  side;  that  on  July 
7,  1906,  the  defendants  had  executed  and  de- 
livered to  plaintiff  a  grant,  bargain,  and 
sale  deed  of  the  land  described  In  the  com- 
plaint, which  deed  contained,  after  the  grant- 
ing clause,  the  following  covenant:  "It  Is 
hereto  mutually  agreed  between  the  parties 
of  the  first  part  (defendants)  and  the  party 
of  the  second  part  (plalntlCT)  that  the  above 
described  land  Is  to  be  used  as  a  public 
street  and  not  as  a  lot  for  building  pur- 
poses." The  plaintiff  accepted  said  deed  and 
paid  as  coiisl  deration  therefor  the  sum  of 
$450,  which  was  the  full  value  of  said  land. 
At  the  time  of  the  execution  and  delivery 
of  the  deed  the  plaintiff  verbally  agreed  with 
the  defendants  that  he  would  pay  them  the 
full  value  of  said  land  and  hold  possession 
of  the  same,  and  that,  If  the  city  of  Ft 
Bragg  could  be  induced  to  buy  said  land  for 
street  purposes,  the  plaintiff  would  deed  said 
land  to  the  city  on  receipt  of  the  amount 
he  paid  the  defendants  therefor,  and  there- 
upon the  same  might  become  a  public  street. 
It  was  found  that  there  was  no  other  or 
further  agreement  between  the  parties  re- 
specting the  lands  in  controversy;  that  the 
right  to  travel  and  use  the  lands  In  con- 
troversy is  not  necessary,  but  Is  convenient 
for  the  use  and  occupation  by  the  defend- 
ant Louisa  M.  Brown  of  the  lands  she  owns 
that  adjoin  the  land  in  controversy.  It  Is 
then  found  that  Louisa  M.  Brown  does  not 
and  never  has  owned  an  easement  over  said 
land,  and  that  her  claim  to  such  easement 
is  without  right  Upon  these  flndlugs,  con- 
clusions of  law  followed  to  the  effect  that 
plaintiff  was  the  owner  In  fee  simple  of  the- 
land  and  that  defendants  have  no  right,  ti- 
tle, or  Interest  therein,  and  Judgment  quiet- 
ing plalntifTs  title  was  entered. 

The  evidence  Is  brought  up  in  a  bill  of 
exceptions,  and  we  shall  set  forth  so  much 
of  It,  in  addition  to  the  facts  disclosed  by 
the  foregoing  findings,  as  may  be  necessary 
to  the  consideration  of  this  appeal.  As 
above  stated,  the  plaintiff  derived  title  to 
the  strip  In  controversy  by  means  of  a  grant, 
bargain,  and  sale  deed  from  the  defendants, 
the  deed  containing  a  covenant  whereby  the 
parties  agreed  that  the  land  conveyed  was 
to  be  used  as  a  public  street  and  not  as  a 
lot  for  building  purposes.  The  strip,  as  ap- 
pears from  a  plat  introduced  In  evidence.^ 
runs  east  and  west  A  street,  known  as 
Main  street,  runs  north  and  south  across 
the  westerly  end  of  the  strip,  and  bounds,  as 
well,  the  remaining  land  of  Hn.  Brown  in 


the  same  block.  A  street  named  Basil 
Intersects  the  westerly  line  of  Main 
directly  opposite  the  end  of  the  si 
controversy.  In  such  manner  that  tht 
if  opened,  would  form  a  contlnuatloi 
ward  of  Bush  street  The  question  to 
elded  Is  whether  the  deed,  read  In  < 
tlon  with  these  circumstances  existing 
date  of  its  execution,  reserved  to  tht 
tors  any  Interests  In  the  land  conveye 

[1]  It  Is  quite  clear  that  the  gr 
plaintiff  was  not  conditional  upon  hi 
pllance  with  the  terms  of  the  co' 
In  the  absence  of  a  provision  that  tltl 
revert  In  ease  of  breach  of  a  coveju 
gardfng  the  use  of  the  land,  such  co 
Is  not  construed  as  creating  a  cox 
Behlow  V.  Southern  Pacific  Co.,  130  C 
62  Pac.  295;  Los  Angeles  Terminal 
Mulr,  136  Cal.  36,  68  Pac.  308;  HaT 
Kafltz,  148  Cal.  393,  83  Pac.  248,  3  L. 
(N.  S.)  741,  113  Am.  St  Rep.  282. 

[2]  Xor  is  the  covenant  one  runnin: 
the  land.  "It  was  not  made  for  the 
of  the  lot  conveyed  but  purported  to 
a  burden  thereon  by  restricting  ib 
and,  while  a  benefit  will  pass  with  tb 
to  which  It  Is  Incident,  a  burden  w 
here  exclusively  to  the  original  covei 
unless  a  privity  of  estate  or  tenure  s 
or  be  created  between  the  covenantc 
the  covenantee  at  the  time  the  cover 
made."  Los  Angeles  Terminal  Co.  v. 
supra;  Civ.  Code,  89  1461,  1462.  The 
the  covenant  In  question  does  not  purj 
bind  the  successors  In  interest  of  the  g 
or  inure  to  the  benefit  of  the  success 
the  grantor.  Viewed  as  a  covenant,  : 
purely  personal  one,  and  would  not 
forceable  at  law  except  as  betwet 
parties.  In"  that  aspect  It  creates  no 
tlon  upon  the  absolute  title  conveyed 
der  the  form  of  the  present  action,  ^ 
not  called  upon  to  consider  whethei 
covenant  would  be  specifically  enfor 
equity  as  against  the  covenantor  or  oi 
ceeding  to  his  interest  with  notice 
covenant  The  defendants  are  not  t 
to  enjoin  the  violation  of  the  covenai 
are  asserting  that  they  are  the  owe 
an  interest  In  the  land  conveyed. 

Apart  however,  from  the  various  i 
eraUons  above  suggested,  there  still  n 
a  way  by  which  the  restrictive  words 
deed  may  be  given  effect;  that  is,  b 
struing  them  as  Intended  to  reserve  ai 
ment  In  the  land  granted  for  the 
of  the  remaining  and  adjoining  laud 
grantors. 

[3]  "While  easements  are  general 
quired  by  grant  or  prescription.  It 
true  that  they  may  be  acquired  by  co 
where  from  the  nature  of  the  subject- 
it  Is  evident  that  the  parties  Intende 
privileges  designed  for  the  permanent 
the  property  should  form  an  Incident 
principal  contract"  Jones  on  E&m 
t  104;  Hogau  T.  Barry,  148  Mem.  ( 


Digitized  by 


OSBOKIT  T. 


HOPKIKS 


619 


!53;  Sbannon  t.  Tlmm,  22  Colo.  167, 

1021.  In  Coodert  v.  Sayre.  46  N.  J. 
(,  895,  19  Atl.  190,  193,  Vice  Chancel- 
D  Fleet  used  this  language:  "That 
t  appears  to  be  the  true  construction 

terms  of  a  grant  that  It  was  the 
derstood  purpose  of  the  parties  to 
or  reserve  a  right.  In  the  nature  of  a 
le  or  easement  in  the  property  grant- 

the  benefit  of  other  land  owned  by 
intor,  no  matter  In  what  form  such 
!  may  be  expressed,  whether  It  be  In 
rm  of  a  condition,  or  coTenant,  or 
tlon,  or  exception,  such  right,  If  not 

public  policy,  will  be  held  to  be  ap- 
int  to  the  land  of  the  grantor  and 
;  on  that  conveyed  to  the  grantee, 
e  right  and  burthen  thus  created  and 
i  win  pass  with  the  lands  to  all  sub- 
:  grantees." 

In  Hathaway  v.  Hathaway,  J59 
>84,  3S  N.  B.  85,  the  deed  contained  a 
providing  that  as  part  of  the  con- 
Ion  the  grantee  agreed  to  open  and 
ct  a  public  way  to  lead  In  a  certain 
ID  across  her  land  and  the  land  tbere- 
reyed,  and  to  prepare  and  keep  the 
pen  for  travel  until  accepted  by  the 
[t  was  held  that  this  agreement  op- 

by  way  of  reservation  or  Implied 
and  created  an  easement  over  the 
tien  conveyed  for  the  benefit  of  the 
-B  of  the  remaining  land, 
'he  case  last  cited  Is  In  its  essential 
lot  distinguishable  from  the  one  at 
t  is  here  alleged  and  found  that  the 
"8  of  the  strip  In  question  were  at 
le  of  the  grant,  and  have  ever  since 
ed,  the  owners  of  the  land  on  either 
•  the  strip.  The  deed  contains  an 
ent  or  covenant  that  the  strip  con- 
is  not  to  be  used  for  building  pur- 
bat  is  to  be  used  as  a  public  street 
itural  and  reasonable  conclusion  to 
Evn  from  these  facts  is  that  the  cove- 
T  agreement  was  required  by  the 
■s  for  the  benefit  of  their  remaining 
It  is  true  that  this  agreement  would 
and  of  itself  effect  a  dedication  of 
Ip  as  a  public  street  It  was,  how- 
lufficlent  as  between  the  parties  to 
ite  a  reservation  In  favor  of  the  own- 
the  adjoining  land  of  such  rights  as 
'ould  have  in  a  public  street,  and, 
,  to  reserve  to  them  a  negative  ease- 
rohibiting  the  erection  of  any  build- 
>n  the  strip.  The  circumstance  that 
rendants  received  from  the  plalntlfC 
1  value  of  the  land  conveyed  Is  In 
y  Inconsistent  with  this  conclusion, 
ot  claimed  tliat  the  transaction  was 
[  by  fraud,  mistake,  or  mlsrepresenta- 
:  that  the  deed  did  not  truly  express 
eement  of  the  parties.  If  the  Instru- 
orrectly  Interpreted,  reserves  an  ease- 
hlch  lessens  the  value  of  the  property 


conveyed,  the  fact  that  the  purchaser  may 
have  made  a  disadvantageous  bargain  does 
not  Justify  a  court  in  destroying  the  reser- 
vation. Likewise,  the  oral  testimony  to 
the  effect  that  plalntilf  agreed  to  bold  the 
land  and  to  convey  It  to  the  city  for  a  street 
upon  payment  to  him  of  the  amount  he  had 
paid  shows  no  more  than  that  an  Immediate 
dedication  to  the  public  was  not  contem- 
plated. Such  agreement  (assuming  that  evi- 
dence of  it  may  be  considered  as  against 
the  written  terms  of  the  deed)  may  be  given 
full  effect  without  setting  aside  the  covenant 
restricting  the  grantee's  use  of  the  land 
pending  a  purchase  by  the  city.  A  private 
easement,  equivalent  to  that  of  an  abutter 
on  a  public  street,  may  exist,  although  the 
public  has  acquired  no  right 

[S]  We  see  no  force  In  the  contention  that 
the  covenant  must  fall  as  being  Irreconcil- 
able with  the  granting  clause.  Civ.  Code, 
8  1070.  There  is  no  repugnancy  between  a 
conveyance  of  the  fee  and  a  reservation  of 
an  easement  affecting  the  land  conveyed. 
In  accordance  with  these  views,  we  think 
the  finding  that  the  plaintiff  never  had  any 
agreement  or  understanding  with  the  de- 
fendants that  "the  landa  in  controversy 
should  be  or  become  an  easement  appur- 
tenant to  the  remaining  lands  conveyed  by 
the  defendant  Louisa  M.  Brown  for  the  pur- 
irase  of  ingress  thereto  or  egress  therefrom" 
must.  If  not  regarded  as  a  mere  conclusion 
erroneously  drawn  from  the  other  facts 
found,  be  held  to  be  contrary  to  the  evi- 
dence. So,  too,  the  findings  that  the  defend- ' 
ant  Louisa  M.  Brown  does  not  and  never 
did  own  an  easement  over  the  land  In  ques- 
tion, and  that  she  had  no  right,  title,  or  in- 
terest in  said  lands,  are  unsupported  by  the 
evidence. 

Upon  the  facts  shown  in  the  record,  the 
court  below  should  have  found  that  the  de- 
fendant Louisa  M.  Brown  was  the  owner  of 
an  easement  In  the  land  as  above  stated, 
and  should  In  Its  decree  have  declared  the 
plaintiffs  title  to  be  subject  to  such  ease- 
ment 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  SHAW,  J.;  LORIGAN»  J.; 
MELVlNjJ.;  HEXSHAW,  J. 


OSBORN  V.  HOPKINS.    (S.  P.  5,632.) 
(Supreme  Court  of  California.    Aug.  5,  1911.) 

L  Limitation  of  Actions  (|  183*)— Plead- 
ing—Sufficiency OF  Allegations. 

The  defense  of  the  statute  of  limitations 

ii  sufficiently  pleaded  by  an  answer,  though  the 

section  and  Bubdivisioo  of  the  statute  are  not 

alleged,  where  tbe  facts  sbowiag  the  bar  of  the 

statute  are  pleaded. 
[Ed.  Note.— For  other  cases,  see  Ulnitatlon  of 

AcUoQS,  Cent  Dig.  SS  683-692;   Dec  Dig.  f 

183."] 


■r  eas«  m«  ums  toplo  and  aMtlon  NUUBER  In  Dso-  Dig.  *  Am.  Die.  K*7  No.  Ssrles  ft  lUp'r  IndUM 
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2.  Iftnr  Tbiai.  (H  128*)— MoTton— STATEUsnT 

AB  TO  G  BOUNDS— SnmCIBNCT  DP  BVIDB!«CE. 

The  RpecifioatioD  Id  a  motion  for  new  trial, 
ander  tbe  heading.  "Specification  of  particulitrs 
In  vbich  the  evideace  Is  ingufficient  to  justify 
the  Terdict/'  was  that  the  eridence  showed  that 
tiM  statute  of  limitations  bad  run  as  to  the 
services  alleged  to  baTe  been  rendered  by  olain- 
titTs  a8sij:nor  In  certain  leeal  proceedinga. 
ffeldi  that  the  specification  of  insufficiency  of 
evidence  as  to  the  question  of  limitations  as  a 
croand  for  new  trial  was  sufficient,  since  a  spec- 
'  liScatlon  is  sufficient  where  it  is  of  such  a  na- 
ture as  to  fully  inform  the  trial  court  and  the 

Siposing  party  of  the  point  to  be  made  as  to 
e  insufficiency  of  evidence. 
[Ed.  Note^For  other  case^  aee  New  Trial, 
Dee.  Dig.  S  128.*] 

8.  Limitation  or  Actions  (|  43*)- Accbual 

OF  Right  of  Action. 

The  statute  of  limitations  begins  to  run 
opon  the  accrual  of  the  right  of  action ;  that 
is,  when  a  suit  may  be  maintained,  and  not 
nntil  that  time. 

[Bd.  Note.— For  other  cases,  see  Umitatloii  of 
Actions,  Cent.  Dig.  {§  217-218;  Dea  Dig.  8 
43.*1 

4.  IdUITATION  OF  AOnONS  ({  00*)— AOCBUAI. 

OP  RlQHT  OP  AonON— SEPABATB  OB  CON- 

TINUXNO  CONIHACTB  —  ATTOBNBT'8  PBOFES- 

SIGNAL  SEBVICES. 

An  attorney  was  retained  and  employed  by 
defendant,  who  anticipated  that  several  suits 
would  be  brought  against  him  by  bis  wife,  to 
represent  him  In  any  and  all  litigation  which 
his  wife  might  prosecute  against  him  arising 
out  of  their  manta]  relations  and  the  enforce- 
ment of  their  marital  rights  and  obligations,  in- 
cluding any  action  or  actions  she  might  bring 
for  divorce,  or  for  separate  maintenance  for 
herself  and  a  minpr  child,  or  for  the  custody  of 
said  child.  The  contract  was  not  in  writing, 
and  there  was  no  understanding  as  to  the 
amount  of  compensation,  or  as  to  toe  time  when 
'  the  right  to  it  should  accrue.  An  action 
against  defendant  for  divorce  was  terminated  la 
1902,  and  an  action  of  prohibition  instituted  by 
the  wife  was  tennlnated  the  same  year,  and  the 
wife's  action  for  maintenance  was  ondetermined 
and  pending  when  the  attorney's  assignee,  aft- 
er demand  m  November,  1906,  began  an  action 
to  recover  for  services.  Held,  that  the  services 
were  not  rendered  upon  "an  entire  or  continu- 
ing contract,  but  that  at  the  termination  of  the 
separate  divorce  and  prohibition  proceedings 
the  attorney's  right  of  action  for  services  ac- 
crued, and  the  statute  was  set  In  motion,  and 
that,  as  to  services  in  those  proceedings,  bis 
ripht  of  action  was  barred. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  JS  273-279 ;  Dec.  I>ig.  i 
60;*  Attorney  and  Client,  Cent.  Dig.  {  363.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  William  O.  Osbom  against  Wil- 
liam F.  Hopkins.  Jud^ient  for  plaintiff, 
and,  from  an  order  grantli^  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Samnel  H.  Shortrldge,  for  appellant  O. 

H.  Wilson,  for  respondent 

ANGELLOTOI,  J.  Plaintiff  brought  this 
action  to  recover  the  sum  of  $1,500  as  the 
reasonable  value  of  legal  services  rendered 
by  plaintiff's  assignor  to  defendant  The 
services  tendered  by  plaintiff's  assignor 
were  rendered  by  him  <1)  In  representing 


the  defendant  as  his  attorney,  in  an  actios 
for  dlTorce  brought  against  blm  by  his  wife 
In  the  latter  part  of  the  year  1901  or  the 
early  part  of  the  year  1002,  which  action 
was  finally  terminated  in  the  early  part  of 
the  year  1^  by  a  dismissal  by  plaintiff  of 
her  action;  (?)  In  representing  the  superior 
court  of  San  Francisco,  on  behalf  of  de- 
fendant, in  a  proceeding  Instituted  In  this 
court  by  defendant's  wife  to  prohibit  said 
superior  court  from  proceeding  with  the  trial 
of  said  dlTorce  action  after  her  dlsmlsgal 
thereof,  which  proceeding  in  prohibltttm  was 
terminated  hj  Judgment  of  this  court  on 
June  18,  1902;  and  ^  in  representing  de* 
fendant,  as  hta  attorney,  In  an  action  brongbt 
against  him  by  his  wife  for  maintenance 
and  support,  commenced  shortly  after  the 
termination  of  the  prohibition  proceedings, 
and  pmdlng  nndetermined  at  the  date  of 
the  commencement  of  thla  action,  which  wu 
December  81,  1906.  The  action  for  matai- 
tenance  was  terminated  b7  the  ^th  of  de- 
fenduit's  wife  on  Febmary  1^  1907,  plala- 
tiff's  assignor  continuing  to  TepnaaA  de* 
fendant  therein  nntU  that  dat&  On  Novem- 
ber 17,  1006,  plaintiff's  assignor  sent  to 
defendant  a  bill  for  bis  services  alreadr 
readied,  specifying  ZlfiOQ  as  ttie  amount 
due  for  services  in  the  divorce  actiui  and 
the  probibitlcm  proceedings  and  $500  for 
his  services  In  the  maintenance  action,  and 
subsequently  commenced  this  action  there- 
for. Defendant,  among  other  defense^  Inr 
terposed  the  plea  of  the  statute  of  limita- 
tions as  to  all  services  r^dered  by  plaiuUfTi 
assignor  in  the  divorce  action  and  the  pro- 
hibition proceeding.  The  jury  gave  a  Te^ 
diet  in  plaintiff's  favor  for  |],125.  Defend- 
ant made  a  motion  for  a  new  trial,  which 
was  ordered  granted  unless  plaintiff  re- 
mitted $625  of  said  verdict  and  the  jndgnKDt 
entered  thereon.  Plaintiff  refused  to  consent 
to  such  reduction,  and  the  court  thereupoa 
made  Its  order  granting  a  new  trial  "upon 
the  sole  and  only  ground  that  as  to  the  said 
six  hundred  and  twenty-flve  ($625.00)  dol- 
lars, the  cause  of  action  set  up  in  the  com- 
plaint is  barred  by  the  statute  of  limita- 
tion." This  Is  an  appeal  by  plaintiff  from 
such  order. 

In  view  of  the  specification  In  the  order 
as  to  the  sole  ground  upon  which  the  mo- 
tion was  granted,  it  must  be  assumed  here, 
in  accord  with  the  allegations  of  the  amenil- 
ed  complaint  that  defendant  prior  to  the 
commencement  of  the  divorce  action  and  la 
anticipation  of  litigation  with  his  wife,  "re- 
tained and  employed"  plalntUTs  assignor  "as 
his  attorney  to  represent  him  in  any  and  all 
litigation  which  his  said  wife  might  insti- 
tute and  prosecute  against  him,  arising  out 
of  their  relationship  of  husband  and  wife, 
for  the  enforcon^t  of  their  marital  rights, 
duties,  and  obligations,  Including  any  a^ 
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r  actions  itae  mlgbt  bring  for  dlTorce 
separate  support  and  maintenance  for 
'  and  a  minor  child  or  for  the  custody 
1  child."  The  jury  found,  In  response 
}clal  interrogatories  submitted,  that 
contract  of  retainer  and  employment 
len  entered  into  that  defendant  then 
>ated  that  there  would  be  more  than 
lit  broirght  against  blm  by  his  wife 
itended  to  contract  with  reference  to 
than  one  snlt,  and  that  such  contract 
iployment  extended  to  and  covered 
)  other  than  such  service  as  might 
idered  In  the  divorce  suit.  The  con- 
Evas  not  In  writing,  and  there  was  no 
itandlng  l>etween  the  parties  as  to 
Dount  of  compensation,  or  as  to  the 
T  times  when  the  right  to  compensa- 
lould  accrue. 

Chere  is  no  basis  for  the  claim  that 
fenee  of  the  statute  of  limitations  was 
fflclently  set  np  in  the  answer.  It  was 
cessary  to  plead  the  section  and  eub- 
n  of  the  statute,  if  the  facts  showing 
r  of  the  statute  were  alleged.  It  was 
i  In  the  answer  that  as  to  all  serrlces 
ed  In  the  action  for  divorce  and  In 
rohlbltlon  proceeding  the  statute  of 
:lons  bad  mn  against  any  claim  for 
3satIon,  that  all  such  services  were 
ed  prior  to  the  l3th  day  of  June, 
and  "that  plaintiff's  cause  of  action 
mpensation  for  said  services  did  not 
within  two  years  next  before  the 
ncement  of  this  action."  This  is  a 
^nt  pleading  of  the  facts  showing  the 
s.  Adams  v.  Patterson,  35  Cal.  124; 
!ld  V.  Sanders,  17  Cal.  671;  Boyd  v. 
nan,  29  Cat.  45.  87  Am.  Dec  146; 
>n  V.  Hardin,  40  Cal.  264. 
t  is  claimed  that  there  is  no  snffi- 
speclflcatlon  of  Insufficiency  of  evi- 
in  the  statement  on  motion  for  new 
a  have  enabled  the  trial  court  to  con- 
he  matter  of  the  sufficiency  of  the  evl- 
on  the  question  of  the  statute  of  llmi- 
I  in  determining  the  motion  for  a  new 
The  specification  on  that  subject  was 
led  under  the  heading,  "Speclflcation 
ticulars  In  which  the  Evidence  is  In- 
int  to  Justify  the  Verdict,"  and  was  as 
j:  "The  evidence  shows  that  the  stat- 
limltations  has  run  as  to  the  services 
I  to  have  been  rendered  by  the  attor- 
nforth  for  the  defendant  In  tbe  mat- 
the  case  of  Hopkins  v.  Hopkins,  orlg- 
commenced  In  Alameda  county,  Inclnd- 
i  services  In  the  Supreme  Court  on  the 
jf  prohibition  growing  out  of  said 
We  liave  no  doubt  that  this  speclfl- 
should  be  held  to  be  sufficient  It 
ily  fulfilled  the  purpose  of  tbe  stat- 
qulring  specifications  of  Insufficiency 
lence,  viz.,  "the  bringing  directly  be- 
ae  mind  of  tbe  court  the  particu-lar 
the  aggrieved  party  desires  to  be  re- 
,  and  also  to  give  notice  to  the  ad- 


verse party  of  the  point  of  attack,  and  there- 
by enabling  him  to  produce  any  additional 
evidence  found  in  the  record  which  may  tend 
to  support  the  finding  of  fact  assailed  by  the 
specification."  Brenot  v.  Brenot,  102  Cal. 
297,  86  Pac  672.  The  plain  effect  of  the 
language  of  this  specification  was  that  the 
conclusion  of  the  Jury  upon  the  Issue  of  the 
statute  of  limitations  was  not  sustained  by 
the  evidence — that  the  evidence  was  not 
sufficient  to  support  such  conclusion,  and 
such  language  coirid  not  be  understood  by 
any  reasonable  person  as  meaning  anything 
else.  Tbe  mere  form  is  of  no  consequence 
If  such  was  the  plain  meaning.  To  hold  oth- 
erwise would  be  to  sacrifice  substance  to 
form  in  a  case  where  any  particular  form 
is  not  made  essential  by  written  law.  It 
Is  true  that  such  a  specification  has  been  held 
Insufficient  (see  De  Molera  v.  Martin,  120  Cal. 
518,  62  Pac.  825,  and  cases  there  cited),  but 
this  ruling  baa  been  repudiated  by  the  later 
decisions  of  this  court.  See  Stuart  v.  Lord, 
138  Cal.  675,  72  Pac.  142;  Drathman  v. 
Cohen,  130  Cal.  311,  73  Pac.  18L  As  was 
said  in  Bell  v.  Staacke,  141  Cal.  194,  74  Pac. 
776,  the  strict  rule  of  some  of  the  earlier  de- 
cisions of  this  coirrt  in  regard  to  spedflca- 
tlon  of  Insufficiency  of  evidence  has  by  the 
later  decisions  been  much  relaxed  "in  har- 
mony with  the  more  liberal  view  which  will 
afford  a  bearing"  on  the  merits  "where  rea- 
sonable and  ordinarily  careful  precautions 
have  been  taken  to  present  specifications, 
rather  than  to  defeat  the  right  to  be  beard 
upon  purely  technical  grounds."  If  a  speci- 
fication is  of  such  a  nature  as  to  fully  In- 
form the  trial  court  and  the  opposing  party 
of  the  point  to  be  made  in  regard  to  In- 
sufficiency of  evidence,  there  can  no  longer 
be  any  doubt  as  to  its  sufficiency. 

This  brings  us  to  the  main  question  present- 
ed on  this  appeal,  that  of  the  correctness  of 
tbe  ruling  of  the  trial  court  in  regard  to  the 
statute  of  limitations,  plaintiff's  position  is 
substantially  that  all  of  the  services  rendered 
were  rendered  under  an  entire  contract,  full 
performance  of  which  was  essential  to  any  re- 
covery, that  this  contract  was  not  terminated 
until  a  time  less  than  two  years  before  tbe 
commencement  of  this  action,  and  that  the 
right  of  the  plaintiff  to  recover  reasonable 
compensation  for  any  of  these  services  is  not 
barred  by  the  statute  of  limitations  until  the 
expiration  of  two  years  from  such  termination, 
logically,  this  view  would  appear  to  subject 
plaintiff's  complaint  to  the  objection  that  It 
does  not  state  a  cause  of  action,  for  it  Is  dis- 
tinctly alleged  therein,  In  accord  with  the 
facts  shown  by  the  evidence,  that  the  action 
for  maintenance  and  support  "still  is  pending 
and  undetermined,"  and  that  the  defendant 
therein  "was  and  is  represented  in  said  ac- 
tion" by  plaintiff's  assignor. 

[3]  If  (he  statute  of  limitations  did  not  be- 
gin to  run  as  to  the  compensation  for  any 
of  the  services  rendered  under  the  enploy- 
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ment  until  tbe  plalnticra  asedgnor  had  folly 
performed  all  aerricee  cootemplated  there- 
nndtf ,  It  must  alao  be  tme  that  no  right  of 
action  on  acconnt  of  any  aacb  aenrlcea  ac- 
crued nntU  such  full  performance  was  had, 
for  it  Is  elementary  law  that  the  statute 
of  limitations  begins  to  run  upon  the  accrual 
of  tbe  right  of  action;  that  la,  when  a  suit 
may  be  maintained,  and  not  until  that  time. 
If  plalntlfTa  view  be  correct,  it  would  there- 
fore seem  to  follow  that  the  complaint  show- 
ed on  its  face  that  a  right  of  action  had  not 
accrued  at  tbe  date  of  the  commencement  of 
tbe  action;  in  other  words,  that  the  action 
was  prematurely  brought. 

[4]  We  do  not  think  that  plaintiff's  view  of 
the  -nature  of  the  contract  of  employment 
can  be  held  to  be  correct  Of  course,  such  a 
contract  as  plaintiff  claims  this  to  be  could 
have  been  made  by  the  parties,  but  we  are 
satisfied  that  the  contract  alleged  and  found 
cannot  reasonably  be  held  to  indioite  an  In- 
tratlon  to  make  any  such  contract  In  the 
absence  of  prorlslon  clearly  Indicating  such 
an  Intention,  no  such  effect  can  reasonaUy 
be  given  to  a  mere  employmmt  or  retainer 
of  a  lawyer  to  represent  tbe  employer  in  all 
possible  future  litigation  of  a  certain  cbarac- 
•ter,  indefinite  both  as  to  the  nnmb^  of  suits 
or  proceedings  that  may  be  included,  and  tbe 
period  of  time  within  which  such  snlts  or  pro- 
ceedings may  be  instituted,  where  the  attorney 
Is  to  be  paid  simply  the  reasonable  value  of 
such  services  as  he  Is  actually  called  upon 
to  perform  in  such  litigation  as  may  be  insti- 
tuted. And  such  was  the  employment  or  re- 
tainer In  the  case  at  bar.  taking  It  In  tbe 
aspect  most  favorable  to  plaintiff.  The  em- 
ployment of  plaintiff's  assignor  differed  from 
a  general  retainer  of  an  attorney  to  attend  to 
all  litigation  In  which  the  employer  may  be- 
come luTotved  in  tbe  future,  or  even  from  a 
general  retainer  to  attend  to  all  the  employ- 
er's legal  busluess,  only  In  tbe  fact  that  It 
was  limited  by  Its  terms  to  possible  litigation 
of  a  speclQed  character,  a  difference  that  we 
regard  as  altogether  immaterial.  It  is  clear 
that,  under  a  general  retainer  contemplating 
services  in  possible  distinct  matters  to  be 
attended  to  separately,  in  the  absence  of  any 
provision  at  all  as  to  time  or  amount  of  pay- 
ment, the  attorney's  right  of  action  must  ac- 
crue upon  the  performance  and  completion 
of  the  service  as  to  each  matter.  See  19  Am. 
&  Eng.  Ency.  of  Law,  209.  When  in  the 
course  of  such  general  employment  the  prose- 
cution or  defense  of  a  suit  is  undertaken  by 
the  attorney,  such  suit  undoubtedly  consti- 
tutes a  single,  distinct  matter,  and  tbe  attor- 
ney's right  of  action  for  services  therein  ac- 
crues with  the  completion  of  his  services 
therein,  viz.,  at  the  termination  of  the  suit, 
or  other  sooner  termination  of  his  employ- 
ment therein.  But  bis  right  of  action  Is  cer- 
tainly complete  at  the  termination  of  the 
suit  even  though  the  general  contract  of  re- 


tainer is  not  terminated.  Bee  SB  1081. 
It  can  make  no  difference,  so  far  as  the  mle 
we  have  bem  dlaniHsing  is  concerned,  that 
the  retainer  or  employmoit  is  limited  to  pos- 
sible litigation  of  a  specified  character.  We 
still  have  a  retainer  relating  to  several  pos- 
sible distinct  matters,  to  be  attended  to  aep- 
arately  as  they  nuy  arise,  with  absolntdy 
nothing  to  Indicate  that  it  was  contonphited 
by  the  parties  that  the  r^ht  to  comttensatJoB 
for  such  services  as  mlg^t  actually  be  ten- 
dered In  one  of  such  matters  should  be  de- 
pendent upon  the  full  perfbrmance  of  sadi 
services  as  might  be  necessary  in  the  other 
matters,  or  that  the  attorn^  should  not  be 
entitled  to  enforce  bis  claim  for  compensa- 
tion In  any  one  of  sndi  matters  nptm  the 
completion  of  his  services  therdn.  So  far  aa 
tbe  retainer  covers  that  particular  matter.  It 
is  ended  when  such  mattw  is  condnded. 

We  are  satisfied  that,  as  was  said  by  the 
District  Court  of  Appeal  in  deciding  this 
case,  "when  an  attorney  Is  retained  general- 
ly to  represent  his  client  In  such  uncertain 
and  unascertained  suits  as  may  be  brought 
against  the  client  by  a  designated  person  as 
in  this  case,  the  statute  Is  set  In  motion,  as 
to  the  services  rendered  In  each  suit,  upoo 
the  full  performance  of  the  services  in  such 
suit"  As  we  read  them,  none  of  the  autbori- 
tles  cited  by  learned  counsel  for  appelant  Is 
clearly  In  conflict  with  our  views.  The  only 
cases  so  cited  as  to  which  there  can  be  any 
doubt  In  this  respect  are  Meyer  v.  McCumber, 
75  111.  App.  119.  and  Davis  v.  Smith,  48  VL 
52.  We  think  that  the  District  Court  of  Ap- 
peal was  correct  in  its  conclusion  that  tb^ 
first  of  these  cases  is  distinguishable  front 
the  case  at  bar  in  that  the  contract  there 
was  one  for  tbe  collection  of  a  certain  des- 
ignated <daim,  which  ml^t  well  be  consider- 
ed a  single  matter,  and  all  of  tbe  services  of 
the  attorneys  were  necessarily  performed  io 
accomplishing  that  purpose,  viz.,  the  collec- 
tion of  such  claim.  As  said  by  the  District 
Court  of  Appeal,  it  Is  not  clear  from  the  opin- 
ion in  Davis  v.  Smith,  supra,  that  the  court 
held  that,  where  there  was  a  single  retains 
of  an  attorney  in  two  suits,  the  mere  fact 
that  one  of  such  suits  was  still  pending  woald 
prevent  tbe  running  of  the  statute  of  limita- 
tions as  to  services  rendered  In  the  otber, 
which  had  been  terminated. 

The  order  granting  a  new  trial  la  afflrmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LOW- 
GAN,  J. ;  MBLVIN,  J. 


SUI/LOWAT  V.  SULLOWAT.    (Sao.  1.763.) 

(Supreme  Court  of  Ciallfomia.   Aug.  5,  1911.) 

1.  Watees  and  Watbb  Ooubsks  (I40*>— la- 
BtoATioN— Right  to  Supply  op  wat». 
Equal  areas  of  land  were  devised  by  the 
same  will  to  plaintiff  and  defendant,  witii  the 
request  that  tney  use  jointly  the  water  aad  iv 
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ditch,  as  Qiey  were  desired  to  be  joint 
r  the  ditch  and  of  th«  water  rights,  and 
ee  of  distributiOQ  followed  the  will. 
l^atioD  ditch  entered  and  was  wholly 
'endant's  land,  and  plaintiff  extended 
1  from  its  terminus  over  defendant's 
the  boundary  of  his  own  land,  whidi 
irrigation  was  worthless;  that  being 
way  he  could  use  the  water  rights  de- 
him,  Heldj  in  an  action  to  be  let  into 
led  poBseasion  of  &  part  ot  the  water 
id  or  the  extended  ditch,  and  to  estab- 
■rpetual  easement  on  defendant's  land 
>enefit  of  plaintiffs  land,  that  in  view 
Code,  i  3522,  declaring  that  one  who 

thio^  is  presumed  to  grant  whatever 
al  to  its  use,  if  that  be  within  the  pow- 
s  prantor,  plaintiff  was  entitled  to  ex- 
ditch,  and  to  have  an  andisturbed  use 

the  benefit  of  bis  land. 
lOte. — For  other  cases,  see  Waters  and 
burses,  Dec.  Dig.  |  40. 

LL  AND  BbBOB  (|  1178*)— DeTEKMINA- 

>T  Cask— Reversal — Dibectjno  Pbo- 
ros. 

evisee  of  the  use  and  bene6t  of  an  ir- 
ditch  jointly  with  another  devisee,  up- 
land the  ditch  entered  and  terminated, 
the  ditch  from  its  terminus  to  the 
'  of  bis  own  land,  and  in  his  action  to 
to  possession  of  his  moiety  of  the  wa- 
s  and  for  an  adjudication  of  his  right 
taJn  and  use  the  extended  ditch  the 
t  did  not  allege  the  size  or  capacity  of 
nal  ditch,  or  the  capacity  and  location 
zteoded  ditch,  and  no  issue  was  ten- 
to  these  matters,  or  as  to  the  plaintiCfs 
joint  user  as  the  ditch  existed  before 
osion.  After  the  trial  pleintififs  mo- 
pen  the  case  for  the  intrrauction  of  ev- 
s  to  those  points  was  denied.  Held 
e  piaiutiffs  right  to  prevail  on  the 
ling  clear  upon  the  finding,  tfae  absolute 
:  bis  motion  to  introduce  evidence  was 
>r  which  the  judgment  would  be  re- 
ind  the  trial  court  directed  to  receive 
lence,  to  find  the  facts  thereon,  and  en- 
ment  for  the  plaintiff, 
rote.— For  other  cases,  see  Appeal  and 
►ec.  Dig.  i  1178.*} 

ink.  Appeal  from  Superior  Court, 
:  County;  J.  S.  Beard,  Judge. 
I  by  John  W.  Sulloway  against 
F.  Sulloway.  Judgmeut  for  defend- 
I  plaintiff's  motions  to  open  the  case 
ial  far  the  admission  of  additional 
!  and  for  a  new  trial  were  denied, 
appealed.  Order  denying  new  trial 
and  Judgment  reversed,  with  direc- 
tbe  trial  court  to  receive  additional 
and  And  the  facts  thereon,  and  en- 
ment  for  plaintiff. 

W.  Hooper  and  James  F.  Farraher, 
Uant   Taylor  &  Tebbe,  for  respond- 


ILLOTTI,  J,  Mary  Sulloway,  the 
9f  the  parties  to  tbla  action,  gave  to 
by  her  last  will  certain  real  property 
7,  township  40  N.,  range  4  W.,  Mt 
1  Siskiyou  county,  being  the  S.  ^  of 
!.  ^  of  the  S.  W.  ^  of  said  section, 
same  will  she  gave  to  defendant  cer- 
1  property  In  said  section,  Including 
,  of  the  B.  E.  U  of  the  S.  W.  %  of  said 


section.  By  the  same  will  she  provided  as 
follows:  "I  •  •  •  give  and  devise  unto  my 
sons  John  W.  Sulloway  and  Charles  F.  Sullo- 
way, and  request  that  they  use  Jointly  the 
water  or  Irrigating  ditch  that  now  conveys 
water  upon  and  to  section  7  In  township  40 
north  of  range  4  west  M.  D.  M.,  as  I  desire 
them  to  be  Joint  owners  of  the  said  dltcb  and 
water  right"  The  decree  of  dlatrlbntlon  made 
May  16,  1902,  In  the  matter  of  her  estate 
gave  to  plaintiff  the  land  devised  to  him  by 
the  will,  the  only  portion  thereof  looted  In 
said  section  7  being  that  above  described, 
"together  with  the  undivided  one-half  of  the 
water  right  and  dltcb  now  used  to  convey 
water  upon  section  7  In  township  40  no^tii  of 
range  4  west  M.  D.  M.,"  and  gave  to  defend- 
ant the  land  devised  to  him  by  the  wlil,  and 
also  the  undivided  one-half,  etc,  of  the  wa- 
ter right  and  ditch  by  substantially  the  same 
language  as  that  used  in  reference  to  plain- 
tiff. It  Is  not  claimed  that  there  Is  any  ma- 
terial difference  between  the  effect  of  the 
language  of  the  will  and  that  of  the  decree  of 
distribution  In  this  respect.  The  ditch  re- 
ferred to  entered  the  S.  W.  %  of  said  section 
7  at  a  point  on  land  given  to  defendant,  and 
traversed  a  portion  of  the  N.  %  ot  the  S.  E, 
^  of  said  S.  W.  Vi,  hut  did  not  reach  plaln- 
tlfTs  portion  of  said  S.  W.  H,  ending,  ac- 
cording to  the  findings,  at  a  pomt  "near  to" 
the  northerly  boundary  line  of  plalntiff*a  por- 
tion, and,  according  to  the  evidence,  some 
"100  to  800  feet  north  of  the  north  boundary 
of  plaintiff's  land."  The  extension  of  said 
ditch  from  its  then  terminus  across  defend- 
ant's land  to  plalntltTa  land  Is  the  only 
means  whereby  plaintiff  can  conduct  his  wa- 
ters upon  such  land  and  secure  the  use  and 
enjoyment  of  his  moiety  In  such  water  right 
and  water  ditch  without  working  damage  to 
defendant's  laud;  and  without  such  exten- 
sion plaintiff's  rights  In  the  water  and  the 
water  ditch  will  be  rendered  utterly  value- 
less. Plaintiff's  said  land  Is  agricultural  In 
character,  and  capable,  with  proper  Irriga- 
tion, of  producing  large  crops  of  hay,  grain, 
grasses,  and  v^etablee,  but  without  irriga- 
tion it  Is  of  no  value  except  for  grazing  pur- 
poses during  a  small  portion  of  each  year. 
The  use  of  this  water  Is  necessary  for  such 
irrigation.  Defendant  never  disputed  the 
right  of  plaintiff  "to  use  his  half  of  said 
dltcb  and  water  right  as  the  same  existed  at 
the  death  of  said  Mary  Sulloway,  but  did 
deny  the  plaintiff  the  right  to  erect  a  ditch 
across  any  part  or  portion  of  defendant's 
lands,  or  to  make  a  ditch  or  part  of  a  ditch 
where  there  was  no  ditch  at  the  time  of  the 
death  of  said  Mary  Sulloway."  Plaintiff  In 
October,  1904,  did  extend  "said  ditch"  from 
Its  terminus  across  defendant's  land  to  his 
northerly  boundary  line,  and  by  means  there- 
of conducted  water  to  such  land,  and  made 
a  beneficial  use  thereof  on  such  land.  De- 
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feudant  snlMeqiieDtly  stopped  sach  xm.  In 
September,  1908,  plaintiff  repaired  aald  ditch 
and  extension  uid  va>  attempting  to  make 
use  thweof  wben  defendant  filled  up  a  por- 
tion of  BDCb  extension,  and  has  ever  since 
refosed  to  allow  plaintiff  to  obtain  anr  use 
of  the  water  .or  watw  ditch  In  the  way  pro- 
posed. The  facts  we  hare  stated  are  alleged 
In  plaintiff's  complaint  and  established  by 
the  findings  of  the  trial  court 

By  his  complaint,  plaintiff  asked  to  be  let 
Into  possession,  use,  and  aUoymoit  of  Us 
nuriety  In  said  water  right  and  watQT  ditch, 
and  of  the  extension  of  said  ditch  across  de- 
fendant's land  to  his  land  for  the  purpose  of 
coDductlng  bis  moiety  of  said  water  to  bis 
land. 'that  the  court  decree  a  perpetual  ease- 
ment to  exist  upon  defendant's  land  in  farw 
of  Us  land  In  said  extension  of  said  ditch 
and  that  defradant  be  restrained  from  Inter- 
fering with  Uie  same. 

The  case  came  on  for  trial  E^bruary  8» 
1908,  and  plaintiff  Introduced  the  testimony 
upon  which  he  relied,  and  rested.  Defoid- 
ant  introduced  no  evidence,  and  the  matter 
was  continued  to  February  11.  1909,  for  ar- 
gument At  the  argumoLt  defendant  made 
the  point  that  there  was  no  evidence  to  show 
the  amount  of  water  owned  or  used  by  Mrs. 
Sulloway  In  her  lifetime,  or  the  capacity  of 
hex  ditch,  or  the  size  or  capacity  of  the  pnn 
posed  dltdi  which  plaintiff  claimed  would 
be  necessary  to  erect  across  defendant's  land. 
Plaintiff  asked  the  court  to  open  the  case 
and  permit  him  to  Introduce  testimony  on 
these  points,  and,  defendant  objecting  on  the 
ground  that  the  witnesses  had  beea  allowed 
to  go,  and  that  the  proposed  evidence  would 
not  be  material  under  the  pleadings,  the 
court  denied  the  appUcatfon  of  plaintiff. 
The  case  was  then  submitted,  and  on  March 
6,  1909,  Judgment  was  given  in  favor  of  de- 
fmdant  that  plaintiff  take  nothing  by  his 
action. 

This  is  an  appeal  by  plaintiff  from  such 
Judgment  and  from'  an  order  denying  his  mo- 
tl(m  for  a  new  trial. 

[t]  It  Is  to  be  observed  that  what  plaintiff 
sought  by  his  complaint  so  far  as  an  exten- 
sion of  the  old  ditch  was  concerned,  was  an 
adjudication  of  his  right  to  maintain  and 
use  a  ditch  which  had  been  already  con- 
structed and  maintained  by  him  over  defend- 
ant's land.  It  was  the  ditch  already  laid  out 
and  constructed  by  plaintiff  over  defendant's 
land  as  to  which  a  decree  was  sought;  In 
other  words,  the  ditch  already  marked  out 
and  constructed  by  him  on  the  lands  of  de- 
fendant No  more  deQnlte  description  of  the 
route  of  the  ditch  was  essential  In  the  com- 
plaint under  the  circumstances.  Defendant 
by  bla  answer  admitted  the  construction  of 
this  ditch  by  plaintiff,  his  own  filling  up  of 
the  same,  the  subsequent  cleaning  out  of  the 
dltth  by  plaintiff,  and  his  own  second  filling 
up  of  the  same.  Defendant  made  no  claim  In 
the  lower  court  and  makes  no  claim  here, 
that  the  route  actually  selected  for  the  ditch 


was  not  tiio  most  Teawmable  and  practicable 
route  that  could  have  been  selected,  nor  did 
he  claim  by  his  answer  tliat  bo  far  as  size 
or  capacity  was  concerned,  there  was  any- 
thing unreasonable  In  the  ditch  as  construct- 
ed by  plaintiff.  His  dalm  was  simply  that 
the  particular  portion  of  the  B.  W.  %  of  sec^ 
tton  7  given  by  the  mother's  will  to  plabitlff 
had  never  been  Irrigated  by  water  from  said 
ditch  prior  to  the  mother's  death,  and  that 
ther^ore,  plaintiff  bad  acquired  no  right  to 
»tend  the  ditch  from  Its  terminus  over  de- 
fendant's land,  for  the  purpose  of  obtaining 
water  for  such  IrrlgatlcHi. 

It  seems  very  clear,  in  view  of  the  facts 
stated,  that  plaintiff  was  entitled  to  extend 
the  water  ditch  from  its  terminus  on  defend- 
ant's land,  over  muib  land,  to  the  northerly 
boundary  of  the  land  In  section  7  that  be 
had  acquired  under  Us  mother's  will,  for  the 
purpose  of  using  on  such  land  the  moiety  of 
the  water  to  which  he  was  entitled  under  the 
will.  The  will  and  the  decree  of  distribution 
made  thereon  are,  in  view  of  the  circumstanc- 
es, susceptible  of  no  other  construction  than 
that  he  was  thereby  granted  such  right  If 
tUs  be  so,  it  can  make  no  ^fference  that 
the  land  given  him  by  the  will  bad  never 
been  irrigated  with  water  from  this  ditch  hi 
the  lifetime  of  Mrs.  Sulloway.  If  it  was  her 
intention,  expressed  In  her  will,  that  the 
plaintiff  should  have  such  right,  be  obtabied 
it  by  the  will  regardless  of  the  condition  ex- 
isting prior  to  and  at  the  time  of  Mrs.  Sullo- 
way's  death.  The  will  created  the  right  In 
plaintiff  for  the  benefit  of  tbe  land  in  section 
7  given  him  thereby,  and  made  the  land  in 
the  same  section  given  thereby  to  def^dant 
the  servient  tenement  for  that  purpose  Tbe 
defoidant  taking  such  land  under  the  same 
will,  necessarily  took  it  subject  to  this  tm^ 
den.  As  we  have  said,  tbe  intention  of  the 
will  and  decree  of  distribution  are  clear.  6; 
the  will,  Mrs.  Sulloway  divided  her  land  in 
the  S.  EX  %  of  the  S.  W.  ^,  of  said  section  T 
between  plaintiff  and  defendant,  and  also 
made  them  Joint  owners  of  her  water  rlgliti 
and  of  the  water  ditch  used  by  her  to  convey 
water  to  the  lands  so  divided,  which  dttcb 
terminated  on  the  portion  of  tbe  land  given 
to  defendant,  with  the  request  that  they 
Jointly  use  the  same.  A  iKneficlal  use  on  the 
part  of  plaintiff  as  to  the  land  in  section  7 
given  to  him  by  the  will  was  plainly  intended. 
The  undisputed  facts  establish  that  such  use 
was  Impossible  without  an  extension  of  tbe 
ditch  to  said  land  over  defendant's  land.  In- 
deed, it  is  clear  that  plaintiff  could  have  no 
beneficial  use  whatever  of  the  ditdi,  either 
as  to  his  portion  of  section  7,  or  any  otlier 
land,  unless  permitted  to  extend  it  from  where 
It  ran  on  the  land  devised  to  def«idant  it 
was  essential  lo  any  beneficial  use  by  plain- 
tiff as  to  the  land  devised  to  him  that  he 
should  have  the  right  to  extend  the  ditch  to 
snch  land  over  defendant's  land.  It  Is  de- 
clared by  our  law  that  "one  who  grants  i 
thing  is  presumed  to  grant  also  wbaterer  ia 
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to  Its  use"  (eecUon  3522,  Clr.  Code), 
.  of  coarse,  It  is  wltbln  the  power  of 
tor  to  do  It,  and  there  Is  absolutely 
:o  Indicate  that  such  was  not  the  in- 
estatrix  in  the  case  at  bar. 
Tlew  of  wbat  has  been  said,  there 
to  be  said  in  support  of  the  claim 
ntlff  was  entitled  to  Judgmeat  up- 
Indings  for  the  relief  asked  by  bis 
t  The  fifth  finding,  which  ia  appar- 
one  upon  which  the  court  based  Its 
t  against  plaintiff,  is  as  follows: 
lere  was  no  evidence  to  show  the 
)f  water  owned  by  said  Mary  SuUo- 
ler  lifetime,  or  used  by  her.  That 
a  no  evidence  to  show  the  capacity 
Id  ditch  owned  by  said  Mary  Sullo- 
er  lifetime,  and  no  evidence  to  show 
or  capacity  of  the  proposed  ditch 
ilntlff  claimed  would  be  necessary  to 
OSS  the  lands  of  defendant"  There 
negation  In  the  complaint  as  to  any 
natters,  and  no  Issue  tendered  by  de- 
.  answer  in  respect  thereto.  It  was 
>sary  to  show  the  amount  of  water 
:  used  by  Mrs.  Sulloway.  Plaintiff 
seeking  to  have  ascertained  the  spe- 
unt  to  which  he  was  eotttled,  but 
>  have  It  adjudged,  In  accord  with 
and  decree,  that  he  was  entitled  to 
tnd  enjoyment  of  one-half  of  what- 
e  was,  and  no  Issue  was  tendered  by 
er  which  made  it  essential,  for  the 
of  giving  him  all  the  relief  asked, 
amount  of  water  should  be  shown. 
I  Is  made  that  plaintiff  Is  not  en< 
one-half  of  the  water.  Nor  was  any 
as  to  the  capacity  of  the  ditch  own- 
rs.  SuUoway  material  to  the  contro- 
itween  these  parties.  Admittedly, 
Is  the  owner  of  one-half  thereof, 
■  its  capacity,  and  In  view  of  the  fact 
Ktlnt  was  made  by  defendant,  either 
>r  or  on  the  trial,  as  to  the  reasou- 
of  the  location  of  the  extension  ditch 
constmcted  by  plaintiff,  or  of  Its 
apadty,  and  that  plaintiff  was  slm- 
□g  to  be  let  into  the  possession,  use, 
rment  of  the  ditch  as  he  had  actual- 
acted  it  on  the  ground,  there  was  no 
for  any  evidence  as  to  the  exact 
size,  or  capacity  of  the  extension 
It  bad  been  constructed,  unless,  by 
f  the  filling  in  of  the  same  by  de- 
there  was  some  question  as  to  one 
3f  these  matters.  As  to  the  location 
ditch  there  appears  to  be  no  ques- 
evidenee  was  necessary  to  definitely 
y  Question  of  the  size  or  capacity  of 
>h,  we  are  satisfied  that  It  must  be 
;  the  trial  court  should  have  granted 
est  of  plaintiff  to  be  allowed  to  re- 
case  and  introduce  such  evidence, 
t  properly  have  been  required,  as  a 
.  precedent  to  the  granting  of  his 
m,  to  reimburse  defendant  for  the 


expense  of  bringing  back  his  wltneessA,  but 

the  absolute  denial  of  bis  application  to  be 
allowed  to  introduce  evidence  on  the  matters 
referred  to,  when  he  was  so  clearly  entitled 
to  prevail  on  the  merits,  and  where  the  ef- 
fect of  a  Judgment  against  him  would  be  to 
practically  deprive  him  for  all  time  of  any 
use  or  enjoyment  of  the  water  rights  given 
him  by  the  will,  must  be  held  to  constitute 
prejudicial  error. 

We  can  see  no  necessity  for  a  new  trial 
of  the  issues  made  by  the  pleadings.  The 
only  questions  as  to  which  It  may  be  neces- 
sary to  receive  any  additional  evidence  are 
those  of  the  location,  size,  and  capacity  of 
the  extension  ditch  constructed  by  plaintiff 
on  defendant's  land.  Upon  the  findings  al- 
ready made,  plaintiff  Is  entitled  to  maintain 
a  ditch  on  defendant's  land,  located  on  the 
line  of  the  constructed  extension  ditch  and 
of  the  same  size  and  capacity. 

The  order  denying  a  new  trial  of  the  issues 
made  by  the  pleadings  Is  affirmed.  The  Judg- 
ment is  reversed,  with  directions  to  the  trial 
court  to  receive  such  evidence  as  may  be  of- 
fered by  the  parties  on  the  question  of  the 
exact  location  on  defendant's  land  of  the  ex- 
tension ditch  heretofore  constmcted  by  plain- 
tiff, and  the  size  and  capacity  of  the  same  as 
so  constructed,  to  find  from  such  evidence  the 
facts  as  to  such  location,  size,  and  capacity, 
and  to  enter  Judgment  In  favor  of  plaintiff 
in  accord  with  the  prayer  of  his  complaint, 
specifying  in  such  Judgment  the  exact  loca- 
tion of  the  extension  ditch  therein  referred 
to,  and  the  size  and  capacity  thereof. 

We  concur:  SHAW,  J.;  SLOSS,  X:  LORI- 
GAN,  J.;  MELVIN,  J. 


SMITH  V.  GATE  CITT  OIL  CO.  (Sac.  1,897.) 
(Supreme  Court  of  California.    Aug.  4,  1911.) 

1.  corpobatiohs  (s  90*)  —  asskssmknt  of 
Stock— Prockedikos  for  Enforcement. 

Civ.  Code,  S  345,  provides  that  the  dates 
fixed  in  any  notice  of  asseeement  or  notice 
delinquent  sale  of  corporate  stock  may  be  ex- 
teaded  from  time  to  time  for  not  more  than  30 
days.  Section  846  provides  that  no  assessment 
is  invalidated  by  a  failure  to  make  pubHcation 
of  the  Dotices  hereinbefore  provided  for,  nor 
by  the  oonperfonnance  of  any  act  required  in 
order  to  enforce  the  payment  of  the  same. 
Held,  that  the  sections  are  not  incooBistent, 
but  that  section  345  merely  prevents  a  sale  on 
the  orieinai  proceeding  subsequent  to  assess- 
ment, where  there  has  been  Qo  seasonable  publi- 
cation or  extenrion  of  the  time  for  such  snle; 
while  section  346  allows  a  sale  notwithstanding 
such  failure,  on  the  institutioa  and  completion 
of  new  proceed  iDKs  si^sequent  to  assessment, 
without  a  new  assessment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Kg.  S  90.*] 

2.  cobpobattonb  (j    90*)  —  assessmeitt  of 

Stock— -Pboceedinos  to  Enforce. 

dv.  Code,  f  334.  providine  that  the  order 
levying  an  assessroent  on  corporate  stock  shall 
fix  the  date  of  delinquency  at  not  less  than  30 
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days  nor  more  than  60  days  from  the  date  of 
the  order,  applies  only  to  the  order  levyiog  the 
assessment;  and  not  to  new  proceedinf^  aub- 
aequeot  to  the  assessment,  under  section  336, 
where  the  ottginal  proceedings  subsequent  to 
assessment  have  become  Toid  because  of  failure 
to  advertise  Uie  deUminencr  sale  as  first  or- 
dered. 

[Bd.  Note.— Fbr  other  ease^  eee  Oorporatfou, 
Dec.  Die.  S  90.*] 

Department  1.  Ap[>eal  from  Superior 
Court,  San  Joaquin  County;  G.  W.  Norton, 
Judge. 

Action  by  J.  Jerome  Smith  against  the 
Gate  City  Oil  Company.  From  an  order 
dissolving  an  Injunction,  plaintiff  appeals. 
Affirmed. 

Cliarles  H.  Fairall,  for  appellant  W.  R. 
Jacobs  and  Franlc  H.  Goold,  for  respondent 

SHAW,  J.  The  plaintiff  appeals  from  an 
order  dissolving  a  preliminary  InJonctioDi 
restraining  the  sale  of  corporate  stock  upon 
a  delinquent  aBsessmeut  The  order  was 
made  upon  the  ground  that  the  facts  stated 
In  the  complaint  were  not  eufflclent  to  war- 
rant the  injunction. 

Plaintiff  owns  22,000  shares  of  the  capital 
stock  of  the  defendant  corporation.  On  Sep- 
tember 8,  1909,  the  corporation  directors 
made  an  order  levying  an  assessmeut  of 
five  cents  a  share  upon  the  capital  stock,  de- 
claring the  same  payable  on  October  16, 
1900,  and  fixing  November  1,  1909,  as  the 
day  on  which  the  assessment  should  become 
delinquent,  if  unpaid  and  December  27, 

1909,  as  the  day  of  the  sale  of  such  delin- 
quent stock.  No  order  extending  the  time 
for  that  sale  was  ever  made,  and  no  adver- 
tisement of  said  sale  was  made.  On  March 
26,  1910,  the  directors  made  an  order  declar- 
ing that  the  aforesaid  assesment  was  pay- 
able immediately,  that  all  stock  upon  which 
said  assessmeut  remained  unpaid  on  May  6, 

1910,  should  then  become  delinquent  and 
would  be  advertised  for  sale,  and  that  said 
sale  should  take  place  on  May  26,  1910. 
The  necessary  notices  and  advertisements 
have  been  regularly  given  and  made  as  re- 
quired by  law,  BO  far  as  the  last  order  is 
concerned.  The  object  of  the  suit  was  to  en- 
join the  sale  proposed  to  be  made  on  May 
26,  19ia 

[1]  The  first  objection  made  to  the  pro- 
ceedings by  the  appellant  is  that  it  Is  in  vio- 
lation of  the  provisions  of  section  345  of  the 
Civil  Code,  to  the  effect  that  "the  dates 
fixed  in  any  notice  of  assessmeut  or  notice 
of  delinquent  sale"  of  corporate  stot^  "may 
be  extended  from  time  to  time  for  not  more 
than  thirty  days."  It  is  claimed  that  if 
the  mode  of  procedure  here  followed  la  al- 
lowed, it  wonld  be  within  the  power  of  di- 
rectors to  extend  the  dates  for  the  pay- 
ment the  delinquency,  and  the  sale  of  the 
stock,  reapectlTely,  for  more  than  90  days, 
and  Indefinitely  for  any  period,  contrary  to 


said  statute.  Tlie  procedure  la  anthorlzed 
by  section  846  of  tlie  Civil  Code,  and  it  ap- 
pears to  be  entirely  regular  under  that  sec- 
tion. It  reads  as  follows:  "No  assessment 
is  invalidated  a  tellure  to  make  publica- 
tion of  the  notices  her^before  prorlded  for, 
nor  by  the  nonperformance  ot  any  act  re- 
quired  in  order  to  ^orce  the  payment  of 
the  same;  but  tu  case  of  any  substantial 
error  or  omission  In  the  course  of  proceed* 
Ings  for  collection,  all  prerlom  proceedings, 
except  the  leTying  of  the  assessment  are 
void,  and  the  publication  must  be  begun 
anew."  The  failure  to  make  the  publication 
for  the  ddinquent  sale  of  December  27, 
1909,  first  ordered,  made  the  iwoceedlng  for 
a  sale  on  that  day,  or  on  any  subsequent 
day  to  which  that  sale  should  be  post 
poned  under  section  346,  void.  It  did  not 
avoid  the  assessment,  but  it  made  It  nec- 
essary to  repeat  all  the  proceedings  except 
the  flssenment  A  new  date  of  maturity 
was  to  be  fixed.  This  was  done  by  deda^ 
Ing  it  payable  Immediately.  A  new  date 
of  delinquency  was  necessary,  and  It  was 
declared  to  be  May  S,  1010.  A  new  day  of 
sale  was  required,  and  It  was  fixed  for 
May  26,  1910.  The  necessary  notices  tor  this 
new  delinquency  and  sale  were  given  and  the 
'proceeding  thereby  became  complete  and 
valid.  Sections  846  and  346  must  tie  con- 
Btrtied  together,  and  the  provlirions  of  both 
give  force.  If  possible.  They  are  not  In- 
consistent One  provides  for  the  extension 
of  time  in  the  case  of  proceedings  for  col- 
lection by  sale  which  it  la  proposed  to 
complete.  The  other  provides  for  the  Inaog- 
uratlon  of  an  entirely  new  proceeding  for 
collection,  in  case  the  first  attempt  becomes 
invalid  because  of  any  substantial  error  or 
omission.  The  decision  In  San  Bernardino 
Inv.  Go.  V.  Merrill,  108  Cal.  490,  41  Fac 
487,  and  other  cases  following  It  dted  by 
appellant  merely  hold  that  where  the  com- 
pany has  lost  the  right  to  proceed  with  tLe 
sale,  because  of  a  failure  to  take  a  neces- 
sary step  In  the  proceeding  at  the  proper 
time,  it  also  loses  the  right  to  declare,  un- 
der section  3^,  that  It  waives  proceedings  to 
sell  the  stock  and  elects  to  collect  the  as- 
sessment by  action.  They  have  no  applica- 
tion to  the  qQesti<Mi  of  the  right  of  the  com- 
pany to  begin  anew  the  proceedings  for  col- 
lection by  sale  of  the  stodc  under  the  stat 
ute. 

[2}  The  only  other  objection  Is  that  tb* 
order  of  March  26,  1010,  is  void,  because  the 
time  ot  delinquency  thereby  fixed  was  more 
than  60  days  after  the  order  of  September  3, 
1909,  levying  the  assessment  fHiis,  It  ii 
claimed,  violates  section  834  of  the  Civii 
Code.  That  section  declares  what  the  order 
levying  the  assessment  shall  specify.  Amons 
other  things,  it  says  that  tbe  ordv  mast  llx 
the  date  of  dtf  inauenc7  at  a  time  "not  la> 
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irty  nor  more  than  sixty  days  trom 
e  of  making  tbe  order  levying  the 
ent,"  and  the  day  of  sale  not  less 
t  nor  more  than  GO  days  thereafter, 
ler  of  March  26,  1910,  did  not  pur- 
lery  a  new  assessment,  but  only  to 
new  proceedings  for  collection  of 
ivlotiB  assessment  Section  346,  as 
itated,  provides  that  no,  new  assess- 
I  necessary,  but  that  all  proceedings 
leot  thereto  are  void  and  must  be 
anew.  The  position  of  appellant 
require  as  to  bold,  either  that  the 
Dceedlng  under  section  345  must  be 
early  enough  to  allow  the  new  day 
iQuency  to  fall  within  the  60  days 
ig  tbe  original  order,  or  that  tbe 
ire  dates  of  delinquency  and  sale 
!  postponed  from  time  to  time,  under 

345,  to  tbe  new  dates  fixed  by  tbe 
oceeding.  This  wouid  make  the  new 
Ing  Impracticable  in  many  cases. 
Btponemeot  In  order  to  be  valid  and 
e  the  original  proceeding,  most  be 
efore  the  time  originally  fixed  expires, 
tal  omission  might  not  be  discovered 
fter  that  period,  and  it  might  not 
mtll  after  the  original  date  of  pay- 
ad  passed.  That  date  could  not  then 
poned  and  the  wbole  proceeding  would 
Deluding  the  levy,  whl^h  section  846, 
>ssary  Implication,  declares  shall  not 
ecause  of  such  defect  Section  346 
viously  intended  to  provide  for  Just 
case.  Section  334  provides  that  the 
delinquency  fixed  In  tbe  original  or- 
st  be  not  more  than  60  days  after 
e  of  tbe  order  levying  the  assesment 
does  not  purport  to  declare  that  no 
ay  can  by  any  means  be  fixed,  and 
visions  In  that  respect  are  necessarily 
i  by  the  other  sections.  Accordingly, 
[  that  under  section  346  the  days  fix- 
;be  original  order  may  be  postponed 
[me  to  time  by  merely  republishing 
glnal  notice  thereof,  with  tbe  order 
ponement  appended;  and  that,  under 

346,  It  may  be  fixed  anew  at  any 
ate,  without  any  order  of  postpone- 
by  making  a  new  order  fixing  new 
nd  making  an  entirely  new  publica- 
ereof.  When  either  of  these  methods 
aging  the  original  days  is  adopted, 
nge  is  fally  authorized  by  tbe  section 
grhlch  It  Is  taken  and  the  proceeding 
1,  notwithstanding  the  aforesaid  pro- 
)f  section  334.  No  prejudice  is  caused 

delinquent  stockholders  by  a  new 
Ung,  for  they  must  have  notice  of  the 
der,  precisely  as  In  the  case  of  the 
I  order. 

order  dissolving  tbe  injunction  Is  af- 


»ncor:  ANGELLOTTI,  J.;  SLOSS,  J. 


SMITH  V.  FURLONG  et  aL    (L.  A.  2,560.) 
(Supreme  Court  of  Califomla.    Aug.  7,  1911.) 

1.  Taxation  (8  67&*)  —  Sale  to  State  —  Re- 
sale—Mailing  Notice. 

Pol.  Code,  §  3S97,  requires  the  tax  collec- 
tor, before  selliag  for  the  state  land  sold  it  for 
taxes,  to  mail  a  copy  of  notice  of  sale  to  tbe 
persoD  to  whom  tbe  land  was  last  assessed  next 
before  the  sale  at  his  last  kuown  post-office  ad- 
dress. Held,  that  failure  to  do  so  could  not  be 
excused  on  the  eround  that  tbe  address  of  such 
person  was  not  known,  eveu  if  such  was  not 
given  in  the  aasessment  hook  for  the  year  of 
such  last  aBsessment,  the  person  to  whom  the 
land  was  there  assessed  heing  the  same  one  to 
whom  it  was  assessed  for  the  year,  for  the 
taxes  of  which  it  was  sold  to  the  state,  and  his 
address  being  given  in  the  assessment  book  for 
that  year;  section  3050  requiring  the  asscsB- 
ment  oook  to  give  the  names  and  addresses  of 
persons  to  whom  property  1b  assessed  imposing 
OD  the  tax  collector  when  making  such  sale  th» 
duty  of  making  a  search  of  the  assessment 
booLcfi  for  the  addresses. 

[Dd.  Note.— For  other  cases,  see  Taxation, 
Dec.  EMg.  S  679.*1 

2.  Taxation  (|  &6*)— Sale  to  State— Biqhi 
TO  Rbdeeu — ArrBlcFTED  Resale. 

The  original  owner  of  land  sold  to  the  stat* 
for  taxes  having  the  right  under  Pol.  Code,  SI 
3780,  3817,  to  redeem  the  same  from  such  sale 
at  any  time  before  the  state  disposes  of  it,  his 
right  is  not  affected  by  an  attempted  disposal 
of  the  property  by  the  state  invalid  because  of 
notice  not  being  mailed  as  required  by  section 
3897  to  the  person  to  whom  the  land  was  last 
assessed. 

[E)d.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  (m.*l 

8.  Taxation  (|  789*)— Sale  or  Land  tob 
Nohpatment— Tax  Deed— OoNCLusivEKEas. 
As  Pol.  Code,  i  3898,  provides  that  tht 
deed  from  tbe  state  to  land  sold  it  for  taxes 
shall  only  he  prima  fade  evidence  of  the  fact 
of  notice  recited  therein,  and  as  the  giving  of 
notice  by  mail,  as  required  by  section  389",  la 
a  jurisdictional  prerequisite  to  a  valid  sale  by 
the  state,  a  sale  without  actual  notice  by  mail 
will  he  invalid  despite  the  redtals  in  the  deed. 

[Ejd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S8  1556-1569;  Dec.  Dig.  {  789.»] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  J.  H.  Smith  against  Ida  B. 
Furlong  and  others.  Judgment  for  defend* 
ants'  and  plaintiff  ap[>eal8.  Afilrmed. 

Walter  J.  Horgan  and  0.  A.  Stlce,  for  ap- 
pellant.   Porter  &  Sutton,  for  reepondentBL 

LORIGAN,  J.  A  rehearing  was  granted 
In  this  matter  after  decision  In  department 

The  department  decision  was  written  by 
Justice  Shaw,  and  Is  as  follows: 

"The  appeals  are  from  the  Judgment  and 
from  an  order  denying  plaintlfTs  motion  for 
a  new  trial. 

"The  complaint  stated  a  cause  of  action  to 
quiet  title  to  a  city  lot  In  Pasadena.  The 
plaintiff  relied  solely  on  a  tax  title.  He 
Introduced  in  evidence  a  deed  of  the  lot 
from  the  county  tax  collector  to  the  state, 
executed  on  July  2,  1907,  In  pursuance  of  a 
sale  of  tbe  lot  made  on  July  1,  1902,  for 
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deliDquent  taxes  for  the  year  1901.  No 
objection  la  made  to  the  regirlarlty  of  tbe 
assessment  or  to  tbe  validity  of  tills  deed. 
Plaintiff  also  Introduced  In  evidence  a  deed 
of  tbe  lot  from  tbe  county  tax  collector  to 
tbe  plalntlflT,  executed  on  June  10,  1908,  In 
paranance  of  a  Bale  at  public  auction  by  tbe 
tax  collector  for  tbe  state,  made  on  tbat 
day,  as  provided  in  section  S897  of  tbe  Po- 
litical Code.  This  deed  was  regular  on  its 
face.  Section  8898  of  tbe  Political  Code 
provides  tbat  this  deed  shall  recito  'the 
facts  necessary  to  authorize  such  sale  and 
conveyance,'  and  that  It  'shall  be  prima 
facie  evidence  of  all  facts  recited  therein.* 
[1]  "SecUon  S8OT  provides  that  before 
making  the  sale  the  tax  collector  must  pub- 
lish in  a  newe^per  and  postlns  on  the 
land  a  notice  of  the  time  and  place  of  sale, 
for  three  successive  weeks,  and  that  It 
shall  be  tbe  duty  of  the  tax  collector  to 
mail  a  copy  of  said  notice,  postage  thereon 
prepaid  and  registered  to  the  party  to  whom 
the  land  was  last  assessed  next  before  the 
sale,  at  his  last  known  post  office  address.' 
The  mailing  of  this  copy  was  one  of  tbe 
facts  necessary  to  authorise  the  tax  collec- 
tor to  make  the  sale.  With  respect  to  It 
tbe  recital  tn  the  deed  was  as  follows:  'And 
whereas,  tbe  address  beliu;  unknown,  W.  O. 
Welch,  tax  ctdlector  as  aforesaid  did  not 
mall  a  copy  of  said  notice  postage  thereon 
prepaid,  to  ttie  party  to  whom  the  land  was 
lost  asessed  next  before  such  sale.*  In  re- 
buttal of  the  prima  facie  efFect  of  this  re- 
cital, the  defendant  showed  tbat  the  assesft- 
ment  book  for  the  year  1901,  and  the  de- 
linquent list  of  taxes  tor  that  year,  eadi 
contained  In  a  column  beaded  Tax  Payer's 
Name,'  opposite  the  assessment  of  this  lot, 
the  words  'Ida  B.  Furlong,  N.  W.  Cor.  Los 
Robles  &  Walnut  St  Pasadena,  CaL'  Tbe 
lot  was  on  the  comer  of  Baymcmd  avenue 
and  California  street  In  Pasadena.  It  was 
admitted  that  Ida  B.  Furlong  was  the  per- 
son to  whom  tbe  lot  was  last  assessed  next 
before  said  sale  to  the  plaintiff.  The. evi- 
dence showed,  further,  that  Ida  B.  Farlong 
had  resided  at  tbe  northwest  comer  of  Los 
Bobles  avenue  and  Walnut  street  In  Pasa- 
dena from  1881  to  1903;  that  in  1903  she 
moved  to  the  adjoining  city  of  South  Pasa- 
dena, where  she  has  ever  since  resided;  and 
that  every  year  from  1902  to  1907,  Inclusive, 
tbe  tax  on  tbe  lot  bad  been  regularly  paid 
by  ber  and  receipts  therefor  regularly  given 
to  ber.  Section  3650  of  tbe  Political  Code 
requires  tbe  assessor  to  prepare  an  assess- 
ment book  of  all  property  wltbln  tbe  county, 
showing,  among  other  things,  'the  name  and 
post  office  address  If  known,  of  tbe  persons 
to  whom  the  property  Is  assessed.*  After 
tbe  taxes  against  the  property  are  computed 
and  extended  on  this  book  It  is  to  be  de- 
livered to  tbe  tax  collector  (section  3732), 
who  must  thereupon  collect  the  taxes  therein 
assessed.   (Sections  8748  to  87580  He  must 


then  make  a  ddlnquant  list  of  tans  unpaid 
describing  the  property  and  stating  theret 
the  address  of  each  taxpayer,  as  in  tb 
assessment  book.  (Sections  8769,  3760 
After  the  final  settlanent  by  the  tax  coUe< 
tor  with  the  auditor  for  tbe  taxes  of  eac 
year.  Including  delinquencies,  the  assesE 
mmt  book  and  delinquent  list  of  that  yeai 
it  seems,  ara  given  Into  the  keeping  of  th 
auditor.  (Sections  8789,  3799.)  The  tax  coi 
lector  thus  has  convenl^t  access  to  thes 
books,  and  by  reason  thereof  has  at  ban 
means  of  knowledge  of  the  address  of  th 
person  to  whom  the  pr<H>erty  was  last  ai 
sessed.  Tbe  deed  in  wbldi  be  rented  tbs 
this  address  was  unknown  was  founded  o 
ttke  assesamoit  book  for  the  taxes  of  190 
and  aa  tbe  BUbseqamt  deed  to  the  state  afon 
said.  This  deed  to  tbe  state  recited  that  th 
property  was  assessed  to  Ida  B.  Fnrltm 
for  the  year  iSOl.  Tbe  assessment  book  an 
delinquent  list  for  that  year  showed  lu 
address  at  tiut  time.  It  does  not  Kppea 
whether  tbe  snbsequoit  books  showed  he 
address  or  not  If  not  then. the  address  s 
slu>wtt  «i  tbe  bocia  of  1801  constltntad  he 
last  known  post-offlce  address,  so  far  as  tb 
tax  records  were  omcamed,  imless  tb»  ta 
collector  had  other  Information  of  a  dlffe 
ent  addresBL  £Yom  the  Cset  that  thei 
books  are  required  to  show  tibe  address  c 
the  taxi»^,  *we  think  It  may  be  inferre 
that  the  tax  collector  was  required  to  on 
snlt  these  books  for  the  purpose  of  leamln 
the  address  of  tbe  persons  to  whom  tli 
propert7  'vnui  last  assessed.  It  Is  eviden 
therefors,  that  If  the  address  was  unknow 
to  the  tax  collector  it  was  because  he  lia 
failed  to  avail  himself  of  the  anqile  mean 
of  knowledge  readily  accessible  to  him  an 
furnished  by  law  for  that  purpose,  one  c 
these  bo<^  being  tbe  record  of  the  assesi 
ment  frmn  wbldi  his  authority  to  make  tb 
deed  was  derived.  In  view  of  this  evidaic 
and  these  provisions  of  law  we  think  w 
may  assume  that  the  court  found  that  tbl 
recital  In  tbe  deed  to  the  plaintiff  was  fals 
and  tbat  tbe  post-offlce  address  of  Ida  I 
Furlong  was  by  legal  IntoidmaLt  known  t 
the  tax  collector.  We  do  not  intoid  to  la 
down  the  nde  that  in  cases  where  tbe  dee 
declares  that  such  address  is  unknown,  an 
no  copy  of  the  notice  of  sale  Is  r^istere 
and  mailed,  tbe  question  whether  or  not  tb 
address  is  in  fact  unknown  Is  always  ope 
to  dispute  and  subject  to  proof  by  evldenc 
aliunde  the  tax  records.  But  we  think  tb 
provisions  requiring  the  entry  of  the  post 
office  address  of  each  taxpayer  on  the  ai 
sessment  t)Ook  and  delinquent  list  were  d( 
signed  for  tbe  purpose  of  affording  the  pro[ 
er  officers  ready  means  of  information  then 
of,  and  that  the  safer  rule  Is  that  where  tb 
assessment  book  for  tbe  year  for  whtc! 
property  Is  sold  shows  such  address,  and  tb 
last  assessment  Is  to  the  same  person,  1 
Is  tbs  dnt7  o£  the  (Acer  makinc  tha  snbsc 
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le  by  tbe  state  to  examine  such  as- 
;  boob  for  the  purpoee  of  ascertaln- 
address  and  that  where  that  boob 
'■  and  the  subsequent  assessments  of 
i  property  do  not  show  any  addr^s, 
collector  cannot  truthfully  say  the 
Is  unbnown  and  make  a  valid  sale 
iroperty  without  mailing  and  regls- 
[le  notice  to  the  address  so  shown. 
:  tabe  notice  of  the  Information  con> 
n  the  record  of  the  tax  sale  In 
'  which  he  executes  the  deed.  This 
«Ing  false  In  contemplation  of  law, 
follow  that  tbe  deed  to  the  plain- 
invalid. 

be  statute  gives  to  the  original  own- 
nd  sold  to  tbe  state  for  taxes  tbe 
redeem  tbe  same  from  such  sale  at 
e  before  the  state  shall  have  dla- 

It  Pol.  Code,  ii  8780,  3817.  Tbe 
d  sale  to  tbe  plalntUf  being  Invalid 
ot  the  failure  to  mall  a  notice  to  the 
:o  whom  it  was  last  assessed,  the 
s  not  yet  disposed  of  the  lot,  and 
t  of  Ida  6.  Furlong  to  redeem  tbe 
[II  continues.    The  plaintiff  having 

no  title  by  his  purchase  aforesaid, 
t  was  properly  given  for  the  de- 

ludgment  and  order  are  affirmed." 
rtber  consideration  of  this  matter 

satisfied  that  a  proper  conclusion 
:hed  In  the  above  opinion,  and  It  is 
as  tbe  opinion  of  the  court  in  bank, 
lis  rehearing  counsel  for  appellant 
D  additional  reasons  to  those  pre- 
1  department  why  the  Judgment  and 
C  tbe  trial  court  were  not  correct, 
ever,  Insists  now,  as  he  did  In  his 
a  the  original  submission  in  depart- 
at  in  holding  it  to  be  a  Jurisdlctlon- 
quislte  to  tbe  validity  of  a  sale  by 

collector  for  tbe  state  that  notice 

sale  should  be  mailed  to  the  last 
post-offlce  address  of  the  person  to 
le  lands  were  last  assessed  before  the 
>rovlded  by  section  3897  of  the  Polit- 
te  several  cases  are  Ignored  which 
Isb  between  omissions  to  give  notice 
upon  proceedings  relative  to  tax 
hich  are  Jurisdictional  and  those 
re  not;  that  In  these  cases  a  de- 
lotice  or  omission  to  give  the  notice 
,  which  notice  there  under  consld- 
ivas  as  important  as  the  notice  to  be 
under  consideration  here,  was  held 
ivalidate  the  tax  deeds.   These  cases 

to  are  Banb  of  Lemoore  v.  Fulg- 
il  Cal.   240,  90  Pac.  936,   Fox  v. 

152  Cal.  61.  91  Pac.  1005,  and  War- 
trowne,  9  Cal.  App.  172,  98  Pac.  252. 
latter  case  a  petition  for  a  further 

here  after  decision  by  the  District 
f  Appeal  was  denied.  These  cases 
t  overlOQbed.  or  ignored  In  disposing 
ppeal  in  department.   They  were  not 

to  simply  because  they  bad  no  ap- 


plication  to  tbe  question  Involved  In  the  ap- 
peal. 

In  Banb  of  Lemoore  v.  Fulgham  the  court 
was  considering  objections  made  to  tbe  ts- 
lidlty  of  a  deed  to  the  state  for  delinquent 
taxes.  With  respect  to  such  deeds  the  pro- 
visions of  tbe  Code  are  different  from  those 
applying  to  deeds  from  the  state.  As  to 
the  former,  section  3787  of  the  Political  Code 
provides  that  such  a  deed  shall  be  conclu- 
sive evidence  of  the  regularity  of  all  pro- 
ceedings from  the  assessment  by  the  asses- 
sor up  to  tbe  execution  of  tbe  deed.  As  to 
tbe  latter,  that  the  deed  shall  recite  tbe 
facts  necessary  to  authorize  the  same  and 
shall  be  prima  facie  evidence  of  all  facts 
recited  therein.    Pol.  Code,  S  3898. 

In  tbe  Bank  of  Lemoore  Case  the  attack 
was  on  the  validity  of  the  deed  to  the  state 
for  failure  on  the  part  of  tbe  assessor  to 
enter  (as  required  by  section  3680  of  the 
Political  Code)  upon  each  subsequent  assess- 
ment of  tbe  property  after  its  sale  for  de- 
linquent taxes  the  words  "sold  for  taxes," 
with  the  date  of  sale.  This  was  not  done, 
and  it  was  claimed  that  the  making  of  such 
a  memorandum  by  the  assessor  constituted 
a  part  of  tbe  notice  which,  in  addition  to 
the  notice  of  sale  to  be  given  by  publica- 
tion, as  provided  by  law,  should  be  given  to 
tbe  delinquent  owner,  and  that  failure  to 
give  it  amounted  to  depriving  him  of  his 
property  without  due  process  of  law.  It  was 
held  that  notice  by  publication  of  the  sale  be- 
ing all  tbe  notice  that  a  delinquent  owner  was 
constitutionally  entitled  to.  It  was  not  esseu- 
tial  that  tbe  Legislature  should  have  provided 
for  giving  this  memorandum  notice  at  all; 
that  the  Legislature  in  the  first  Instance 
might  have  dispensed  with  this  notice  pro- 
vided to  be  given  by  tbe  assessor  entirely,  or, 
having  provided  for  it,  roabe,  as  it  did  by 
section  3787,  tbe  deed  to  the  state  conclusive 
evidence  that  it  had  been  given. 

In  Fox  V.  Wright  It  is  true  that  the  at- 
tacb  was  on  the  validity  of  a  deed  from  tbe 
state.  Among  other  points  made  It  was 
claimed  that  tbe  published  notice  of  sale  was 
defective  for  failure  to  set  forth  the  name 
of  the  delinquent  owner.  In  disposing  of 
this  particular  objection  It  was  held  that 
"under  section  3787  upon  the  Issuance  of  tbe 
deed  the  presumption  of  the  regularity  and 
sufficiency  of  the  notice  became  conclusive." 
As,  however,  the  court  was  there  consider- 
ing a  deed  from  the  state  and  tbe  regularity 
of  proceedings  taken  on  a  sale  by  tbe  state, 
section  3787,  referred  to,  making  tbe  deed  to 
the  state  conclusive,  had  no  application,  and 
section  3898,  making  such  a  deed  prima  fade 
evidence,  alone  controlled.  Hence  tbe  deci- 
sion in  Fox  V.  Wright  on  the  point  referred 
to,  as  it  la  based  solely  on  a  section  which 
was  Inapplicable,  cannot  be  considered  as 
authority  on  that  point 

Tbe  case  of  Warden  v.  Broome  has  no  ap- 
plication whatever.    Tbe  attack  there  was 
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on  tlie  deed  to  the  state  on  the  ground  of  a 
radical  defect  In  the  notice  of  sale  under 
which  the  state  acquired  the  property.  As 
the  glvlDg  of  the  notice  of  sale  In  the  man- 
ner required  by  law  is  a  Jurisdictional  pre- 
requisite to  the  validity  of  the  sale  to  the 
state,  and  as  the  notice  In  question  there  was 
radically  defective,  it  was  held,  as  It  Is 
well  settled,  that  no  jurisdiction  to  make 
the  sale  to  the  state  was  acquired,  and  tliat 
sertion  3787  as  to  the  conclusiveness  of  a 
deed  to  the  state  could  not  apply  to  juris- 
dictional matters.  The  question  of  the  no- 
tice to  be  given  on  a  sale  by  the'  state  or 
anything  concerning  the  effect  of  the  deed 
from  the  stat^  as  to  the  matter  of  such 
notice,  was  not  involved  in  tbe  case,  and 
nothing  respecting  It  was  decided. 

Having  pointed  out  the  Inapplicability  of 
these  decisions  to  the  only  question  present- 
ed on  this  appeal,  It  Is  hardly  necessary  to 
add  anything  further.  The  opinion  quoted 
Cully  dlsciisses  the  one  question  Involved. 

[3]  It  Is  true  as  said  in  Fox  t.  Wright, 
supra,  that  it  is  not  necessary  for  the  state 
after  it  has  acquired  tbe  title  to  property 
under  delinquent  tax  sales  to  provide  for 
any  notice  to  the  delinquent  owner  that  the 
state  intends  to  sell  the  property;  that  it 
could  provide  for  disposing  of  It  at  private 
sale.  But  the  state  has  not  pursued  this 
coarse.  It  has  provided  that  a  sale  shall  he 
made  by  it  after  notice  to  the  delinquent 
owner  and  provided  how  that  notice  shall 
be  given.  No  distinction  Is  made  In  the 
Code  provisions  between  the  right  of  the 
delinquent  owner  to  notice  by  publication 
and  notice  by  mall  when  his  last  known  post- 
office  address  appears  upon  the  assessment 
roll.  It  was  deemed  equally  Important  by 
the  Legislature  that  he  shall  be  given  both 
kinds  of  notice  when  it  can  be  done.  The 
Intention  doubtless  proceeded  from  the  fact 
that  as  it  was  the  last  opportunity  the  de- 
linquent owner  would  have  to  save  his  prop- 
erty as  complete  a  method  of  giving  him 
notice  as  was  practicable  should  be  adopted. 
It  must  be  admitted  that  the  mailing  of 
notice  to  the  last  known  address  Is  a  very 
beneficial  provision,  and  we  cannot  perceive 
why  It  should  be  held  to  be  unimportant 
If  the  Legislature  intended  that  a  failure 
to  comply  with  the  law  in  this  respect 
should  not  defeat  a  sale  by  the  state,  It 
could  have  provided  as  It  did  with  reference 
to  sales  to  tbe  state  that  tbe  deed  should  t>e 
conclusive  evidence.  On  the  contrary.  It 
is  provided  that  the  deeds  shall  recite  the 
facts  as  to  notice  and  shall  be  only  prima 
facie  evidence  of  those  facts.  Tbe  giving  of 
notice  by  publication  and  by  mail  and  mak- 
ing the  sale  are  about  the  only  substautial 
things  a  tax  collector  Is  to  do  and  tbe  most 
Important  facts  to  he  stated  in  the  deed. 
The  only  purpose  to  be  subserved  In  making 
tbe  deeds  prima  fade  evidence  of  the  facts 


recited  was  to  afford  an  opportunity  to  tl 
delinquent  owner  to  show  that  express  u 
substantial  requirements  of  the  law  for  li 
benefit  had  not  been  complied  with,  ai 
hence  the  deed  was  invalid.  If  this  was  n 
the  purpose,  then  nothing  was  subserved  1 
making  the  deed  only  prima  fade  evldoi 
of  the  facts  redted.  In  effect,  any  contra 
view  would  make  It  conclusive. 

We  are  satisfied  that  the  giving  of  notl 
by  mail,  as  section  3897  requires.  Is  a  jui" 
dlctlonal  prerequisite  to  a  valid  sale  by  t: 
state,  and  that  as  under  sedlon  3S98  a  de 
made  therennder  is  only  prima  fade  e' 
dence  of  the  fact  as  to  tbe  notice  redti 
therein,  if  the  notice  was  not  given  the  si 
by  the  state  is  Invalid. 

The  judgment  and  order  are  aflSrmed. 

We  concur:  SHAW,  J.;  ANGELLOD 
J.;  SL0S8,  J.;  MBLTIN,  S.i  HENSHAW, 


HEIESl     KRULL  et  al.  (Sac.  1,881.) 
(Supreme  Court  of  California.    Aug.  4,  191 

1.  Waters  and  Watxb  Ooubses  (i  119*] 
SuBFACE  Water— Dbaiivaob. 

While  the  natural  flow  of  surface  wal 
<Hito  one's  land  may  not  be  complained  of, 
may  complain  of  ita  discbarre  thereon,  by  lob 
ferenoe  with  natural  conditions,  in  great 
quantity  or  in  a  different  manner  than  won 
occur  under  natural  oonditloBS. 

[E)d.  Note.— For  other  caasa,  sea  Waten  ai 
Water  Couraes,  Gent  Dig:  |S  181-184;  Di 
Dig.  i  119.*] 

2.  Waters  and  Watxb  Coubses  (8  126») 
Surface  Waters— Injunction — Pleadik 

Striking  out  the  denial  ot  the  answer  n 
ing  the  material  issue,  as  to  which  defendan 
are  entitled  to  trial,  on  the  allegati(HU  of  t 
complaint,  constituting  the  giat  of  the  cause 
action  for  injunction,  that  waters  falliiw  < 
lands  north  of  a  ridge  will,  by  reason  ot  i 
cavations  of  defendants  sought  to  be  enjcunt 
be  carried  on  plaintiff's  landa  sonth  of  it 
greater  quantities  than  would  occur  tmder  ni 
ural  conditions.  Is  error. 
_[Bd.  Note.— For  other  cases,  see  Waters  ai 
Water  Courses,  Dec.  Dig.  S  126.*] 

3.  Waters  and  Water  Courses  <|  119*) 
Surface  Waterb—Drainaqe. 

The  mere  fact  that  a  drains^  district  w 
formed  to  drain  lands  in  the  vicmity  of  plai 
tiffs  lands,  and  for  that  purpose  purchased 
right  of  way  over  his  lands,  and  constructed 
ditch  thereon,  does  not  show  it  has  right  to  i 
vert  thereto  additional  waters  from  the  oth 
side  of  watershed,  making  it  overflow  its  ban 
and  injure  his  lands. 

[Ed.  Note.— For  other  cases,  see  Waten  ai 
Water  Courses,  Dec.  Dig.  i  119.*] 

D^Kirtment  1.  Appeal  from  Superii 
Court,  Sutter  County ;  K.  S.  Mahon,  Judj 

Action  by  Henry  Heier  against  Josej 
KruU  and  others.  Judgment  toe  plaintl 
Defendants  ai^eal.  Rerersed. 

A.  H.  Hewitt,  for  appellants.  W.  a  Ca 
lln,  for  respondent 
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W,  J.  Hie  defendants  appeal  from  a 
□t  In  favor  of  plaintiff, 
object  of  plaintiff's  salt  was  to  enjoin 
endants  from  enlarging  Old  Lire  Oak 
and  from  conetructlng  or  maintaining 
In  proposed  ditch,  and  from  doing  any 
ct  or  thing  whereby  any  of  the  waters 
upon  the  lands  northeasterly  of  a  cer- 
leged  ridge,  some  six  miles  northerly 
itlff's  lands,  might  be  precipitated,  or 
17  thereof  accelerated,  to  or  upon  the 
rs  lands.  He  also  aaka  for  a  manda- 
Jonction  requiring  defendants  to  fill 
much  of  said  ditch  as  had  been  dug 
the  suit  was  begun, 
plaintiff's  lands  consist  of  180  acres. 
>ges  that  about  six  miles  north  there- 
B  la  a  high  ridge  of  ground  whicli,  nn- 
:erfered  with  by  the  defendants,  does 
11  effectually  prevent  the  water  falling 
le  land  northerly  and  easterly  thereof 
Dwing  down  to  and  upon  his  own  land, 
tfaer  alleges  that  south  of  said  ridge 
xtenda  from  said  ridge.  In  a  southerly 
)n,  for  a  part  of  the  distance  to  his 
slough  Imown  as  Old  Live  Oak  slough, 
rblch  is  connected  an  artificial  ditch 
ing  therefrom  to  and  through  his  land, 
ins  whereof  the  waters  of  the  slough 
lined  and  carried  away  to  lower  lands, 
espect  to  the  acts  of  the  defendants 
ined  of,  be  alleges  that  they  are  en- 
In  digging  a  ditch  through  said  ridge 
1,  which  will  cut  through  the  same 
sin  the  waters  falling  upon  the  lands 
'ly  and  easterly  thereof  Into  the  slough 
rough  the  ditch  leading  therefrom  to 
on  the  lands  of  the  plaintiff,  and  that 
so  threaten  to,  and,  unless  restrained, 
eepen,  widen,  and  extend  the  slough 
le  point  where  the  defendants'  propos- 
■h  enters  the  same  In  a  northeasterly 
m,  thereby  bringing  Into  said  slough 
wn  to  and  upon  the  lands  of  the  plain- 
vast  body  of  water  which  falls  and 
dates  upon  lands  northeasterly  of  see- 
In  which  section  said  rldge  Is  sltuat- 
Leh  water  would  not  at  all  reach  plain- 
inds  without  the  doing  of  said  threat- 
rork  by  the  defendants,  and  that  by 
of  said  additional  water  coming  into 
tch  crossing  plaintiff's  lands  It  will  be 
to  overflow  plaintiff's  lauds  and  ren- 
sm  unfit  for  cultivation  to  his  great 
i.  • 

answer  to  the  complaint  consisted  of 
and  affirmative  defenses.  The  court 
ion  of  the  plaintiff  struck  out  the  af- 
ve  defenses  and  a  part  of  the  denials, 
ereupon  it  sustained  a  general  demur- 
the  answer  without  leave  to  amend, 
mdered  the  judgment  appealed  from, 
□dgment  enjoins  the  defendants  from 
[  the  proposed  new  dltcb  or  from  deep- 
widening,  or  extending  the  Blough  or 
my  other  act  or  thing  which  will  cause 
aters  from  the  lands  north^ly  and 
isterly  of  said  ridge  to  fiow  down  to 


and  upon  the  plalntUTs  lands.  It  also  com- 
mands the  defendants  to  refill  with  earth  the  , 
lower  30  feet  of  the  ditch  which  they  have  i 
dug  northerly  from  Old  Live  Oak  slough. 
The  defendants  in  support  of  their  appeal  i 
ui^e  that  the  court  erred  in  striking  out  the  | 
portions  of  the  answers  and  In  Bustalnlog  the  I 
demurrer  to  the  remainder  thereof. 

The  gist  of  the  threatened  Injury  allied 
in  the  complaint  Is  the  making  of  the  new 
ditch  and  the  alteration  of  the  slough  In  such  I 
a  manner  that  the  water  falling  on  the  land  | 
north  of  the  alleged  rldge,  and  which  did  not  i 
before  reach  plaintiffs  lands,  will  be  car-  I 
ried  to  and  upon  said  lands  through  said  { 
proposed  ditch  across  the  ridge.  ' 

[1]  Every  landowner  must  bear  the  burden  j 
of  receiving  upon  bis  land  the  surface  water  J 
naturally  failing  upon  land  above  It  and  .  \ 
naturally  flowing  to  It  therefrom,  and  he  has 
the  corresponding  right  to  have  the  surface  < 
water  naturally  falling  upon  his  land  or  nat- 
urally  coming  upon  It,  flow  freely  therefrom  ' 
upon  the  lower  land  adjoining,  as  it  would 
fiow  under  natural  conditions.    From  these  i 
orlgbts  and  burdens,  the  principle  follows 
that  he  has  a  lawful  right  to  complain  of 
others,  who,  by  interfering  with  natural  con- 
ditions, cause  such  surface  water  to  be  dis- 
charged lu  greater  quantity  or  In  a  different 
manner  upon  his  land,  than  would  occur  un- 
der natural  conditions.    This  is  the  settled 
law  of  this  state.  Connlff  v.  San  Francisco, 
67  Cal.  49,  7  Pac.  41;  Ogburn  v.  Connor,  46 
Cal.  351,  13  Am.  Rep.  213;  McDanlel  v.  Cum- 
mingB,  83  Cal.  619,  23  Pac.  795,  8  L.  B.  A. 
575;  Gray  v.  McWUliams,  98  Cal.  102,  32 
Pac.  976,  21  U  R.  A.  693,  35  Am.  St  Hep. 
163;   Stanford  v.  San  Francisco,  111  Cal. 
198.  43  Paa  606;  Hicks  T.  Drew,  117  Cal. 
305,  49  Pac.  189;  Rudel  v.  Los  Angeles  Co., 
118  Cal.  288,  50  Pac  400 ;  Cushlng  v.  Plres, 
124  Cal.  665.  57  Pac  572;  Cloverdale  v.  Smith. 
128  Cal.  233,  60  Pac  851;  Larrabee  v.  Clover- 
dale,  131  Cal.  99,  63  Pac  143;  Wood  v.  Moul- 
ton,  146  Gal.  817.  80  Pac.  92. 

[2]  The  fifth  paragraph  of  the  answer  was 
stricken  out  In  It  the  defendants  deny  that 
tbey  are  now  or  ever  have  been  engaged  in 
digging  a  ditch  through  said  rldge  of  land, 
or  that  any  ditch  as  planned  or  now  In  course 
of  construction  by  them  will  cut  through  said 
ridge.  These  allegations  merely  refer  to  the 
construction  of  a  ditcb  cutting  through  the 
ridge.  This  act  is  not  the  essential  part  of 
plalntltTs  action.  It  is  the  making  of  excava- 
tions which  will  so  alter  natural  conditions 
that  additional  surface  water  will  be  dis- 
charged upon  plaintiff's  land  that  constitutes 
the  ground  of  his  complaint  This  para- 
graph, however,  also  contains  the  following: 
"Defendants  deny  that  any  dltcb  or  canal 
now  being  dug  or  constructed  by  them  or 
which  they  have,  previous  to  the  commence- 
ment of  this  action,  been  engaged  In  digging 
and  constructing,  wUl  connect  the  territory 
lying  north  of  said  alleged  rldge  with  said 
Old  Live  Oak  slough,  or  that  It  will  effectu- 
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ally  drain  all  or  any  water  falling  upon  said 
lands  to  the  north  and  northeast  of  said  al< 
leged  ridge  Into  said  alovgb,  and  through 
said  artificial  dit<A  or  canal  mentioned  In 
plaintiff's  comptaint  tfi  and  upon  the  lands 
of  plaintiff  or  any  part  thereof  in  any  great- 
er Tolume  or  In  any  different  manner  than 
that  in  which  they  have  heretofore  since 
the  year  1896  been  accustomed  to  flow  and 
drain."  It  appears  from  other  allegations  in 
the  answer  which  were  also  8trlck«i  out  that 
In  the  year  1S86  the  ditch  running  through 
the  plalntilTs  lands  was  constructed  by  the 
defendants  for  the  i^rpose  of  draining  the 
waters  from  Old  live  Oak  slough,  and  that 
it  has  ever  since  that  time  been  maintained 
for  that  pnrpose.  ThlB  explains  the  allusion 
to  the  accustomed  flow  of  water  since  1806, 
in  the  part  of  the  answer  above  quoted.  The 
effect  of  this  denial  Is  to  raise  an  Issue  uihhi 
the  allegations  of  the  complaint  that  the  wa- 
ters falling  upon  lands  northerly  and  easterly 
of  the  alleged  ridge  will  be  carried  upon  the 
plaintiff's  lands,  by  reason  of  the  alleged  ex- 
cavations of  the  defendants,  In  greats  quan- 
tities than  would  occur  under  natural  con- 
ditiona  nils  is  the  gist  of  the  platntUTs 
cause  of  action,  and  without  It  be  would  not 
be  entitled  to  the  Judgment  he  obtained. 
The  denial  raised  a  material  issue  upon  which 
the  defendants  were  entitled  to  a  trial.  For 
this  reason  the  court  erred  In  striking  out 
this  portion  of  the  answer. 

In  paragraph  6  of  the  answer  there  is  an 
allegation  that  none  of  the  work  as  planned 
or  in  process  of  construction  by  the  defend- 
ants, whm  completed,  will  cause  any  addi- 
tional surface  water  to  flow  through  said 
slough  and  ditch  to  the  Injury  of  the  plaintiff 
'In  any  manner  or  at  all.  This  1b  but  a  repe- 
tition of  the  matter  above  quoted  from  par- 
agraph 5,  and  it  Is  perhaps  more  In  the  na- 
ture of  a  conclusion  than  a  statement  of  fact 
It  might  welt  have  been  stricken  out  as  un- 
necessary, because  it  is,  at  moat,  but  a  r^)eti- 
tlon  of  a  previous  denial. 

[3]  Other  allegations  In  connection  with 
the  part  of  the  answer  which  was  stricken 
out  were  to  the  effect  that  a  drainage  dis- 
trict was  formed  In  the  year  1896  for  the 
purpose  of  draining  lands  In  the  vicinity  of 
plaintiff's  land,  that  this  drainage  district, 
under  proper  proceedings  for  that  purpose, 
constructed  the  ditch  over  the  plaintiff's  land 
for  the  purpose  of  draining  the  waters  of 
Bald  slough,  and  that  the  district  purchased 
and  now  owns  a  right  of  way  over  the  plain- 
tiff's lands  for  that  purpose.  These  matters 
were  wholly  Immaterial  to  the  case.  Grant- 
ing that  the  drainage  district  had  procured 
a  right  of  way  to  construct  the  ditch  now 
existing  across  the  plalntifTs  lands,  it  would 
not  at  all  follow  that  it  or  any  other  person 
would  have  the  right  to  cause  additional 
surface  water  to  flow  therein  sufficient  to 


make  it  overflow  its  banks  and  injure  the 
plaintiff's  lands.  It  Is  not  allied  that  said 
district  has  ever  obtained,  or  now  has,  the 
right  to  cause  such  overflow.  These  matters 
were  properly  strlckra  from  the  aiuwer. 

Hie  order  striking  out  paragraph  6  of  the 
answer  and  the  giving  of  Ju^moit  for  the 
plaintiff,  under  these  circumstances  derived 
the  defendants  of  the  substantial  right  of 
having  a  trial  upon  tiie  material  issue  of 
fact  whldi  they  had  tendered,  and  for  that 
reason  the  Judgment  Is  erroneous. 

The  Judgment  Is  reversed. 

We  concur:  ANGBLLOTTI,  J. ;  SLOSS,  J. 


In  re  RICKS*  ESTATE. 
RICKS  V.  RICKS.    (S.  P. 
(Supreme  Court  of  C^ifomia.    Aug.  4,  1911. 
Rehearing  Denied  Sept  2,  1911.) 

1.  Wills  (8  816*)  —  Contest— DEuuson  to 

EiviDENCE. 

As  In  other  dvll  actions,  whether  the  evi- 
dence on  a  contest  ot  a  will  is  sufficient  to  go 
to  the  jury  is  to  be  determined  by  viewisg  the 
entire  evidence  presented  from  a  point  most 
favorable  to  contestant  disregarding  all  cod- 
tradictory  evidence. 

[EU.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  742-749;  Dee.  Dig.  f  S16.*] 

2.  Wills  (I  166*)— VALiDrrr— "Dndub  Iir- 

FLUENCB.*' 

Undue  influence  invalidating  a  will  most 
be  an  influence  exerted  prior  to  or  at  the  time 
of  the  making  of  the  will,  and  such  as  destroya 
free  agency,  conBtralning  testator  at  the  time 
the  will  is  made  to  make  a  disposition  of  his 
estate  coatrsry  to  and  different  from  what  be 
would  have  niiade  had  he  been  left  to  the  free 
exercise  of  his  own  Inclination  or  judgment. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  375-381;  Dec.  Dig.  S  155.* 

For  other  definitions,  see  Wordsr  and  Phra^ies. 
vol.  8,  pp.  7166-7172:  vol.  8.  pp.  7823-7S:i5.1 

3.  Wills  (j  163*)— Contest— Undue  Inflxj- 

BNCB  —  ElviDBKCE  —  COHFIDBNTIAL  REU* 
TIONS. 

A  finding  of  undue  influence  is  not  war- 
ranted from  the  mere  fart  of  the  principal 
beneficiary  having  been  testatrix's  sod  and  ber 
confidential  bURiness  agent;  there  being  do  pre- 
sumption of  abuse  of  the  confidential  relations: 
[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  H  388-402 :  Dec.  Dig.  i  163.*] 

4.  Wills  (S  153*)— Validitt  —  Fbacdules? 
Repbesentation  8. 

Fraudulent  representations,  which  will  in- 
validate a  win,  must  have  been  made  prior  to 
or  at  the  time  of  its  execution. 

iEH.  Note.— For  other  cases,  see*  Wills,  Oat 
Dig.  I  871 ;  Dec  Dig.  I  153.*) 

B.  Wills  (|  166*)  —  Contest  —  Pbaud— EM- 

PENCE. 

Evidence  on  a  will  contest  on  the  Issue  of 
proponent  having  fiaudalently  represented  to 
testatrix  that  contestant  bad  maae  a  cenaio 
agreement  held  insufiicient  to  show  he  had  atnat 
any  representation  to  her  on  the  sobject 

[Gd.  Note.— For  other  cases,  see  Wills,  Dm. 
Dig.  i  166.*] 

6.  Wn-LS  (S  163*)— FaAUD. 

The  jury  on  a  contest  of  a  Will  could  ov 
clare  it  invalid  on  the  issue  of  ftandoIeDt  rev 
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tlona  hj  propoDeot  to  testatrix  that  con- 
had  made  a  oertalo  agreemeDt  only  on 

«  sfaowing.  not  oa\y  that  no  such  anee- 

■xisted.  bat  that  proponent  bad  falsel; 

□ted  and  induced  teatatrix  to  believe  it 

:d  that  the  will  was  the  product  of  this 

;bus  fraudulently  created. 
Note.— For  other  cases,  see  Wills,  Cent 

371;  Dec  Dig.  f  153.*] 

.L6  (I  166*)— Contest— Undub  Tnflu- 

Alf  D  FBA  UD  —  EJVIDENCI  —  DeCLABA- 
B  or  BEHEnOIABT. 

'claratlons  of  proponent  of  a  will,  made 
atrix  years  after  its  execution,  evidenc- 
rply  his  opposition  to  changing  it  to  the 
age  of  contestant,  are  Insufiicient  to  show 
influence  or  fraud  on  hia  part 
Note.— For  other  ca8e^  see  Willa,  Cent. 
421-437;  Dec  Dig.  1  166.»] 
X8  fj  1C5*)— COITTEBT— BVIDENO*— DEO- 
TIONS  OF  TK8TATEIX. 

«laratioDB  of  testatrix  subsequent  to  ex- 
of  the  will  are  never  adiniHsible  as 
by   themBelvea   of   undue   influence  or 

Note.^For  other  cases,  see  WiUa,  Cent 
415-420;  Dec.  Dig.  |  165.*] 

-LB  (I  353*)— Contest  op  Will  and 

CIL—NONBUIT  A8  TO  ONE  BbAKOH— 
IMENT— TlMtt  or  ENTBT. 

lough  the  contest  of  a  will  and  a  codi< 
reto  is  by  a  single  petition,  and  nonsuit 
red  only  as  to  one  branch  of  the  contest, 
nt  may  be  entered  on  the  order  prior  to 
etermination  of  the  entire  contest 
Note.— For  other  cases,  see  Wills,  Dec. 
353.*] 

SaDk.  Appeal  from  Superior  Court, 
jidt  County;  Q.  W.  Hunter,  Judge, 
he  matter  of  the  estate  of  Adaline  A. 
ka,  deceased.  Tbere  was  a  contest  of 
ed's  will  and  the  codicil  thereto  by 
;8  F.  Rlcka,  and  from  a  Judgment  on  a 
t  as  to  tbe  contest  of  the  will  contest- 
peals.  Affirmed, 
also,  117  Pac.  539. 

;bt  &  H^gerty  and  Selvage  &  Gutten, 
pellant  Barclay  Henley,  h.  F.  Pater, 
aban  &  Mabao,  for  respondent. 


LI  CAN,  J.  The  testatrix  by  wUl  dated 
ber  16,  1890,  devised  and  bequeathed 
bate  to  two  of  her  sons,  the  respondent, 

L.  Ricks,  and  Casper  S.  Ricks,  giving 

other  son,  the  appellant  here,  a  Dom- 
gacy.   Casper  S.  Ricks  died  August  7, 

On  November  8,  1901,  testatrix  exe- 
a  codicil  giving  to  said  Hiram  It.  Ricks 
rtion  of  her  estate  bequeathed  la  her 
>  Casper  S.  Ricks.  Testatrix  died  No- 
r  26,  1903,  and  on  December  1,  1904, 
111  and  the  codicil  thereto  were  admit- 

probate.  On  August  28,  1905,  the  ap- 
:  Thomas  F.  Ricks  filed  a  contest  of 
rill  and  codicil  on  the  grounds  of  un- 
dnence  and  fraud  alleged  to  have  hern 
3  and  practiced  on  the  testatrix  by 
[Iram  L.  Ricks.  The  contest  came  on 
ftl  before  the  court  and  a  Jury,  and  on 
iber  26,  1907,  contestant  having  rested 
Be,  respondent  moved  for  a  nonsuit 


both  as  to  the  contest  of  the  will  and  codicil. 
The  court  granted  the  motion  us  to  the  con- 
test of  the  will,  and  denied  it  as  to  tbe  con- 
test of  the  codicil.  On  February  28,  1!X)8,  a 
Judgment  was  entered  on  the  order  yranting 
the  uouBult  as  to  the  will,  and  from  this 
Judgment  contestant  appeals. 

The  evidence  on  the  hearing  of  the  contest 
of  the  will  Is  brought  here  on  a  bill  of  excep- 
tions, and  the  main  point  urged  for  the  re- 
versal of  the  order  granting  tbe  nonsuit  Is 
that  there  was  sufficient  evidence  produced 
on  the  trial  to  call  for  the  submission  of  the 
case  on  trial  to  the  Jury.  While  the  contest 
filed  by  the  appellant  was  a  single  one  and 
attacked  the  validity  of  both  tbe  will  and  tlie 
codicil  and  the  evidence  adduced  on  tbe  bear- 
ing up  to  the  time  when  contestant  rested  his 
case  was  directed  to  both  instruments,  we 
are  concerned  on  this  appenl  with  tbe  evi- 
dence only  which  t>ore  ou  alleged  uudue  In- 
fluence and  fraud  with  respect  to  the  execu- 
tion of  the  will  itself  and  which  coutestaut 
claims  made  a  suffldent  case  to  go  to  the 
Jury.  It  appears  that,  after  the  order  grant- 
ing the  nonsuit  as  to  the. will  and  denying  it 
as  to  the  codicil  was  made,  the  parties  pro- 
ceeded with  the  trial  as  to  the  validity  of  tbe 
codicil,  which  resulted  In  a  disagreement  of 
the  Jury.  Thereafter  another  Jury  trial  was 
had  upon  tbe  codicil,  resultiug  in  a  verdict 
against  Its  validity,  from  which  a  sei»arate 
appeal  has  been  taken  to  this  court  by  the 
present  respondent,  disposition  of  which  will 
be  made  later.  In  the  petition  of  contest 
filed  by  appellant  as  the  husis  thereof  he  al- 
leged that  at  the  time  her  will  was  made  and 
for  a  long  time  prior  to  the  making  thereof, 
and  continuously  thereafter  till  her  death, 
the  respondeut,  Hiram  L.  Hlcifs,  was  a  part- 
ner In  business  with  his  mother  and  ber  cou- 
fidential  agent  and  business  adviser  and  con- 
ducted ber  entire  business  to  tbe  exclusiou 
of  all  other  persons;  that  the  mother  knew 
nothing  of  the  amount  of  property  possessed 
by  her  or  of  the  business  conducted  In  her 
name  or  in  the  name  of  the  partnership,  tak- 
ing no  part  in  tbe  conduct  thereof,  but  rely- 
ing absolutely  on  said  Hiram  L.  Ricks  for 
information  thereof,  the  latter  couducting 
and  controlling  said  business  absolutely; 
that  their  mother  had  absolute  confldence  in 
the  integrity,  fair  dealing,  honesty,  and  capa- 
bility of  said  Hiram  L.  Ricks,  and  because  of 
said  belief  intrusted  the  whole  of  her  prop- 
erty and  businees  to  him;  that  long  prior  to 
executing  said  will  said  Hiram  L.  Kicks  had 
the  desire  and  intent  to  Influence  and  Induce 
their  mother  to  make  a  will  bequeathing  the 
whole  of  her  property  to  said  Hiram  L.  Ricks 
and  disinherit  tbe  petitioner;  and  that  he 
took  advantage  of  the  confidential  relation  ex- 
isting between  his  mother  aud  himself  to  un- 
duly infiuence  her  in  the  execution  of  her 
will. 

It  is  then  further  alleged:    "That  pursu- 
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ant  to  the  afm-esald  design  and  Inteut,  the 
said  Hiram  L.  Ricks,  for  the  purpoee  of  prej- 
udicing ttte  said  Adallne  A.  F.  Ricks  against 
tbiB  petitioner,  willfully  and  falsely  repre- 
sented to  her,  the  said  Adallne  A.  F.  Ricks, 
deceased,  and  persuaded  her  to  believe,  that 
70ur  petitioner  had  received  from  her  estate 
and  her  property  In  a  dlrlslcoi  of  bis  father's 
estate  all  of  the  property  he  was  to  receive 
or  which  he  might  inherit  from  h^r  or  his 
brothers  by  reason  of  their  death  or  others 
wise,  and  that  upon  such  partiUon  he  agreed 
to  and  with  the  said  Hiram  L.  Ricks,  Ada- 
line  A.  F.  Ricks,  and  Ca^r  S.  Ricks,  a 
brother  now  deceased,  that  he  accepted  and 
would  take  the  amount  of  property  so  grant- 
ed to  blm  as  a  compromise  in  full  of  any  and 
all  rights  which  he  might  bare  or  which 
might  become  his  by  reason  of  the  death  of 
his  mother  Adallne  A.  F.  Ricks,  or  his  broth- 
ers. That  Bald  representaUons  were  false, 
and  said  respondent  knew  them  to  be  false, 
and  said  Adeline  A.  F.  Ricka,  deceased,  be- 
lieved said  representations  to  be  true  and 
acted  upon  tbe  same,  and  because  of  said 
representattons  she  signed  and  executed  said 
documents  purporting  to  be  the  will  and  cod- 
icil thereto,  If  the  same  were  ever  signed  and 
ffiEecuted  by  her,  and  she  would  not  have  so 
executed  said  will  or  said  codicil  thereto 
had  she  known  that  said  representations  so 
made  as  aforesaid  were  false  and  untrue." 

Tbe  evidence  Introduced  by  contestant 
showed  that  prior  to  his  death  In  1888  tbe 
husband  of  testatrix  and  father  of  the  appel< 
lant  and  respondeat  and  Gaqwr  S.  Blcks  was 
the  owner  of  a  large  amount  of  property  in 
Eureka,  Humboldt  county,  which  a  short 
time  prior  to  bla  death  be  deeded  to  his  wife 
and  hla  three  bods,  who,  until  tbe  division 
hereaft«  mentioned  held  it  lo  common.  Aft- 
er tbe  death  of  ber  husband,  testatrix  took 
no  part  in  tbe  management  of  tbe  bnslneBs, 
leaving  it  to  be  conducted  Jointly  by  the  re- 
spondent Hiram  L.  Blcks,  and  tbe  contest 
ant,  the  latter  principally  conducting  it 
This  Joint  conduct  of  the  busbiess  continued 
practlcaUy  until  about  December  Ift,  189(\  at 
which  date  a  dlvlsimi  of  flie  property  held  In 
coomion  by  the  Blcks  .family  was  made. 
Some  time  prior  to  December  16,  iSOOi  the 
harmony  which  had  prevailed  between  the 
contestant  and  Hiram  L.  Blcks  became  dis- 
turbed, owing  prindfnlly  to  tbe  objection  of 
contestant  to  certain  e:qMndltureB  and  In- 
vestments oC  money  in  tbe  improvement  of  a 
public  waterworks  ayston  In  the  city  ot  Eu- 
reka, owned  bs  tbe  Bides  fiunily.  nils  in- 
harmony  became  so  acute  that  contestant  de- 
manded a  partition  of  tbe  ^ropertj  held  in 
common  the  family.  His  mother  and  bis 
other  tffothen  wished  to  keep  the  property 
intact  in  the  family  and  seriously  objected  to 
any  dlvlsicm.  0(»itestant,  however,  Insisted 
ou  it,  with  the  result  that  bis  mottier,  who 
strongly  objected  until  she  saw  that  contest- 
ant would  not  recede  from  his  demand,  and, 


as  she  declared,  to  keep  peace  In  tbe  famil;, 
finally  consented  to  a  partition,  and  on  De- 
cember 16th  and  17th  deeds  were  interchang- 
ed between  the  parties  whereby  tbe  other 
members  of  the  family  conveyed  certain  prop- 
erty theretofore  held  In  common  to  contest- 
ant, he  conveying  to  them  Jointly  his  Interest 
in  the  rematndw.  As  far  as  the  record 
shows,  no  partition  was  had  between  the  oth- 
er members  of  the  family — Mrs.  Blcks  and 
Hiram  L.  and  Gasper  S.  Blcks — they  contloa- 
ing  to  hold  their  interests  In  the  property  in 
common.  After  the  segr^ation  of  the  inter- 
est of  contestant,  the  management  of  the  re- 
mainder of  the  property  which  was  still  held 
by  tbe  other  members  of  the  family  In  com- 
mon was  undertaken  by  Hiram  L.  Ricks. 
Casper  S.  Ricks  had  never  given  any  attrition 
to  the  business  affairs,  leaving  that  to  con- 
testant and  respondent  And  this  assnmp- 
tlon  of  the  management  of  tbe  business  ^ 
the  respondent  after  the  division  was  not 
self-assumed*  not  against  the  wish  or  consent 
of  his  mother,  or  by  reason  of  any  dominat- 
ing Influence  over  her.  Mrs.  Ricks  was  ad- 
verse to  taking  any  part  In  the  conduct  of 
the  business,  and  as  after  the  death  of  ber 
husband  tbe  contestant  and  respondent  bad 
given  it  their  attention,  when  the  contestant 
drew  out  his  interest,  the  respcndent  con- 
tinued as  he  bad  theretofore  done  to  manage 
It,  and  so  continued  to  take  eEdusive  diarge 
of  it  up  to  tbe  death  of  his  mother.  Casper 
L.  Blcks  being  In  failing  health,  on  April  20, 
1886,  conveyed  all  his  propo^  to  his  motber 
for  Uf^  the  remainder  In  fee  to  Hiram  L. 
Blcks.  On  AprU  29.  1896,  Mrs.  Ricks  exe- 
cuted a  deed  conveying  all  her  propaty  to 
Hiram  L.  Ridu,  which  deed  she  d^oslted 
with  the  cashier  of  a  bank  In  Bnreka  accom- 
panied by  written  Instructions  wherein  sbe 
directed  the  said  cashier  to  hold  said  deed, 
and  on  her  death  to  record  it  and  deliver  It 
to  Hiram  L.  Blcka.  This  written  letter  ot 
Instructions  contained  the  following  state- 
ment of  her  purpose  in  making  the  convey- 
ance to  Hlnm  L.  Blcks:  "My  reastm  for 
conveyliv  to  blm  (Hiram  L.  Bi<^)  all  of  mr 
property  described  in  such  deed  is  becsose 
at  the  time  my  son  T.  F.  Bldu  wltbdrew 
his  intwest  in  Ou  Blcks  estate  and  deeds 
were  made  to  him  therefor  by  myself  and  my 
two  sons,  Casper  S.  and  H.  Ij.,  it  was  tba 
understood  and  agreed  that  tut  was  not  to 
have  any  share  In  my  pnverty  or  estate  and 
that  the  same  was  to  go  to  my  other  sons  as 
I  might  cboose." 

The  attorn^  wlio  prepared  tlie  deed  hi  es- 
crow, as  a  witness  called  Cor  aMieUant,  tes- 
tified that  he  prepared  it  at  the  request  and 
under  Inst  ructions  from  Mrs.  Blcks  alone; 
that  slie  wanted  her  reascms  for  making  the 
deed  to  her  son  Hiram  L.  set  forth  In  the 
escrow,  stating  to  him  that  inan  the  con- 
testant withdrew  bis  Interest  In  tbe  Bli^ 
estate  after  she  had  tried  to  persuade  bhn 
to  bold  their  interests  together,  and  deeds 
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were  made  by  henelf  and  her  sons  Hiram 
and  Casper  to  blm.  It  wag  then  understood 
ud  agreed  that  contestant  wai  not  to  have 
iuy  Bbare  In  her  property  and  estate;  that 
contestant  had  said  that  she  might  leave  her 
property  to  whomsoever  she  pleased,  and  that 
!be  was  now  going  to  do  it.  On  October  12, 
1903,  Mrs.  Ricks  executed  a  deed  to  Hiram  L. 
Ricks  conveying  all  of  her  real  property  to 
liim.  which  deed  was  recorded  by  said  gran- 
tee on  December  2,  1903,  after  the  death  of 
bis  mother.  About  the  middle  of  August, 
1903,  the  contestant  being  about  to  depart  for 
Sau  Francisco  on  a  temporary  visit  of  some 
vetks,  went  to  the  home  of  his  mother  to  bid 
ber  good-by.  As  to  what  occurred,  he  testi- 
fied: "Well,  as  I  started  to  go  in  the  door,  I 
heard  some  loud  talking.  They  were  eating 
breakfast.  Lam  (Hiram)  and  my  mother,  and, 
ts  I  went  in,  I  said  'What  is  the  matter 
here?  and  mother  said,  'We  were  Jast  talk- 
ing; over  what  yon  said  about  what  Matty 
(the  wife,  since  deceased,  of  Hiram  U  Blcks) 
nld  that  I  was  going  to  disinherit  you.  She 
said  Lam  said  at  the  time  of  the  division 
that  you  agreed  not  to  take  any  more  of  my 
property,*  and  Lam  said  'Yes,  he  did.*  I  said 
I  never  did  such  a  thing,  I  said  he  tied,  I 
never  agreed  to  no  such  thing  in  the  world. 
I  said  I  have  not  got  a  thing.  *A11  I  got 
was  father's  quarter  that  he  gave  me,  and 
he  has  all  the  property,  your  property  and 
Gas's,  the  whole  of  It,  and  I  have  not  got  a 
thing  from  either  one  of  you.*  He  denied  It, 
and  he  and  I  had  some  words.  We  were  en- 
gaged in  conversation  I  suppose  about  10  or 
15  minutes.  That  Is  what  I  remember.  Of 
coarse;  there  was  a  whole  lot  of  talk,  and 
we  both  got  pretty  mad  as  we  always  did 
whoiever  we  got  together.  I  then  got  up  and 
bid  mother  good-by  and  kissed  her  good-by 
and  went  oIT  and  got  my  team.  I  think  I 
was  gone  three  weeks."  It  was  further 
■hown  that  the  day  previous  to  her  death 
one  of  conteetant*B  sons — CSuirles  C.  Ricks— 
called  npon  his  grandmother,  and  a  conversa- 
tion was  had  between  Mrs.  Ricks,  Hiram  I/. 
Bl<^  and.  hlmaelt  He  testified  that  Hiram 
U  Rldu  at  the  request  of  hia  mother  stated 
to  him  the  agreement  his  father  had  made  at 
the  time  of  the  division — that  he  had  agreed 
not  to  take  any  more  from  the  estate.  At 
the  request  of  Hiram,  be  told  bis  grandmoth- 
er of  some  disagreement  be  bad  had  with  his 
father,  whereupon  she  expressed  her  Inten- 
tlm  of  giving  him  (Charles)  (10,000.  Hiram 
BDggested  to  his  mother  that  she  give  the 
flO,000  to  all  the  boys— that  Is,  $8,000  to 
Charles  and  (1.000  each  to  his  two  brothers. 
His  grandmother  asked  Charles  if  this  would 
be  satisfactory  to  blm,  and,  on  his  assuring 
ber  that  it  was,  she  said:  "I  have  not  done 
right  by  Tom  (contestant),  he  should  have 
more."  Wh«eopon  Hiram  spoke  up  and 
said:  Too  can  give  Charlie  whatever  you 
like,  but  you  can't  give  Tom  a  cent" 

A  witness,  Mrs.  M.  J.  Herrlck,  stated  tbat 
witUn  a  nwntJi  before  tbe  deatb  of  Mn. 


Ricks  she  approached  the  residence  of  the 
latter  with  the  intention  of  calling  on  her. 
As  she  did  so,  she  beard  Hiram  I*.  Rlcka  say: 
"If  yon  make  any  change  in  that  property,  I 
will  law  away  every  dollar  of  It'*  This  was 
all  she  heard  said.  She  did  not  then  go  in 
the  house,  did  not  see  any  one  there,  and 
did  not  know  to  whom  tbe  statement  of 
Hiram  L.  Ricks  was  addressed. 

Appellant  further  testified  that  no  agree- 
ment had  been  entered  Into  between  his 
mother  and  himself,  as  testified  to  by  re- 
spondent, or  between  his  mother  and  his 
brothers  Hiram  L.  and  Casper  when  the  divi- 
sion of  the  property  was  made  tbat  he  sbonld 
not  have  any  portion  of  whatever  property 
his  mother  might  leave. 

Hiram  It.  Ricks,  called  as  a  witness  by  con- 
testant, stated  that  at  one  of  the  conferences 
about  the  division  of  the  property,  and  after 
contestant  over  the  strenuous  protests  and 
objections  of  the  other  members  of  the  fam- 
ily, was  Insisting  on  a  division,  his  mother 
said:  "  'Tom  (contestant),  if  yon  Insist  upon 
withdrawing  your  interest  from  the  estate,  it 
must  be  final,  you  must  draw  all  your  Inter- 
est, and  what  you  expect  to  get  out  of  the 
estate  or  out  of  the  Ricks  property* ";  and  "I 
don't  know  whether  at  that  conversation  or 
not,  either  at  tbat  one,  or  at  some  others, 
probably  afterward,  anyhow,  Tom  agreed  to 
do  what  my  mother  said.  *Tou  must  select 
what  you  want  as  a  final  settlement  so  you 
boys  wilt  never  be  brought  together  in  busi- 
ness again.'  This  Is  as  near  as  I  can  tell 
the  identical  words.  This  conversation  was 
between  Tom.  my  mother,  Cbs,  and  myself." 

It  was  In  evidence  further  that  Mrs.  Rickb, 
while  adverse  to  business  cares  and  responsi- 
bilities, was  a  woman  of  remarkable  mental 
power.  She  read  a  great  deal  and  was  a 
woman  of  decided  opinions,  perfectly  capable 
of  knowing  and  understanding  what  she  was 
doing  with  respect  to  any  matter,  and  attend- 
ed to  ber  own  household  aCFalrs,  and  was 
never  ill  In  her  life  until  her  last  sickness, 
which  lasted  some  47  hours.  There  was  no 
all^atlon  In  the  complaint  of  any  want  of 
mental  capacity  or  the  existence  of  any  weak- 
ness of  Intellect  which  at  the  time  when  the 
will  was  made  or  subsequent  thereto  would 
render  ber  susceptible  to  undue  inflnrace. 
On  the  contrary,  the  evidence  on  the  part  of 
contestant  shows  ber  possession  of  superior 
intellectual  powers  up  to  the  time  of  her 
death.  While  the  appellant  and  contestant 
subsequent  to  tbe  division  of  tbe  property 
were  not  on  friendly  terms,  the  motiier  was 
at  all  times  on  affectionate  terms  with  all 
her  children.  After  tbe  dlvlsioo  the  visits 
and  Interviews  between  tbe  respondent  and 
his  mother  were,  by  reason  of  his  manage- 
ment of  the  business,  coupled  with  tbe  fact 
that  bis  bnsinees  office  was  situated  dose 
to  ber  residence,  more  frequent  than  those 
between  bis  mother  and  contestant,  although 
afTectlonate  relations  between  his  motbtt  and 
omteetant  alwajs  ezlstadi 
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Having  let  forth  the  evidence  relied  on. 
we  addreu  onrselTeB  to  the  merits  of  the  ap- 
peaL 

[1]  The  role  la  established  that  In  con- 
tests of  wills,  as  in  other  ciTil  actions,  in  de- 
termining whethCT  the  evidence  presented 
was  aaffldent  to  take  the  case  from  a  Jury, 
the  entire  evidence  presoited  is  to  be  viewed 
from  a  point  most  favorable  to  the  contes- 
tant Disregard  la  bad  of  any  contradictory 
evldenca  All  facts  snorting  the  case  of 
contestant  mnst  be  taken  as  tme,  and  all 
presumptions  from  the  evldoice  and  all  rea- 
sonable Inferaices  susceptible  of  bting  drawn 
therefrom  must  be  considered  as  facts  proven 
In  his  favor.  Estate  of  Arnold,  147  CaL  S83, 
82  262.  But  with  this  rale  in  view,  and 
ai^lylng  It  her^  we  are  saUsfied  that  tiie  or- 
der of  the  trial  court  granting  the  nonsuit 
was  proper.  While  the  evidence  presented 
bore  both  on  the  validity  of  the  will  and 
the  codicil.  In  determining  whether  any  case 
was  made  by  the  contestant  showing  undue 
influence  as  to  the  necntlon  of  tiie  will,  or 
fraud  practiced  on  the  testatrix  in  its  execu- 
tion, the  evitoice  must  be  considered  sep- 
arately and  treated  with  reference  to  the  dif- 
ferent dates  whoi  the  two  Instruments  were 
executed,  as  iwrticular  evidence  which  might 
be  coniddered  with  reference  to  the  execution 
of  the  will  or  the  codicil  might  not  be  ap- 
plicable to  both,  and  whether  it  Is  applicable 
to  edther  must  be  determined  under  a  con- 
sideration of  well-recognbed  rules  of  law. 
The  allegntlcma  in  the  petition  of  contestant 
are  that  the  execution  of  the  will  of  Decem- 
ber 16, 1890,  was  procured  through  the  undue 
influence  of  Hlrem  U  Blcks  over  his  mothor, 
and  was  likewise  procured  by  fraud  upon 
her  In  falsely  r^resenting  that  contestant 
had  agreed  at  the  time  the  division  of  prop- 
erty took  place  that  be  should  receive  no  por^ 
tlon  of  her  property  at  her  death. 

[2]  It  Is,  of  course,  tfemoitary  that  undue 
Influence  Invalidating  a  will  must  be  such 
as  destroys  free  agency  constraining  the  tes- 
tator at  the  time  Uie  will  Is  made  to  make  a 
disposition  of  his  estate  contrary  to  and  dlf- 
fermt  from  what  he  would  have  done  if  he 
had  been  left  to  the  free  exercise  of  hia  own 
inclination  or  Judgment  "Undue  Influence 
of  that  kind  wbidi  wlU  affect  the  provisions 
of  a  testament  must  be  audi  as  subjugates 
the  mind  of  the  testator  to  the  will  of  the 
person  operating  upon  it  and,  In  order  to  es- 
tablish it,  proof  must  be  made  of  some  fraud 
practiced,  some  threats  or  misrepresentations 
made,  some  undue  flattery  or  some  physical 
or  moral  coercion  employed;  so  as  to  de- 
stroy the  free  agmcy  of  the  testator."  29 
Ekicy.  of  Law,  p.  103.  And  as  said  tn  Re 
Kaufman,  117  Gal.  288,  296,  49  Pac  192,  194, 
69  Am.  St  Bep.  179:  "The  undue  influence 
which  will  avoid  a  will  must  be  such  as  op- 
erates upon  the  mind  of  the  testator  at  the 
time  of  making  the  will,  and  must  be  an  in* 
fluence  relating  to  the  ^1  Itself."  And  "un- 
less there  was  such  evidence  toding  legiti- 


mately to  prove  that  some  fraud  ha< 
practiced  upon  the  testatrix  at  that  tl 
that  some  misrepresoitation  had  the 
made,  or  that  some  pbyidcal  or  mora 
clon  had  been  employed,  such  as  to  ^ 
her  free  agency,  the  court  erred  In  sabi 
to  the  Jury  the  question  whether  un^ 
fluence  had  beea  exerted.  It  was  li 
them  to  find  as  a  tact  that  of  whldi 
wna  no  evidence,  and  which  the  law  i 
as  reason  presumed  had  no  extateuci 
must  be  borne  In  mind  that  when  we  si 
undue  influence  whicA  wlU  affect  a 
mentary  act  it  mnst  he  audi  Influence  i 
lug  upon  the  very  act  itself;  an  influei 
erted  and  used  prior  to  or  at  the  time 
making  of  the  will  and  of  which  the 
the  product 

With  these  rules  In  view,  we  come 
pohits  made  by  the  appellant 

[31  It  is  claimed,  first  that  at  the  tli 
will  was  made  there  existed  the  confli 
relation  between  testatrix  and  respond 
mother  and  son,  coupled  with  the  fac 
at  that  time  he  was  also  her  oonflt 
agent  the  manager  of  her  business,  ai 
Ing  for  het  exdurively  in  her  bosinc 
&ira;  and  it  is  argued  that  this  sit 
warranted  a  deduction  by  the  Jury  tl 
Bpondrat  had  taken  advantage  of  sue 
fldentlal  relations  to  procure  from  his 
er  the  aecutlon  of  her  will  as  one  i 
main  beneficiaries. 

While  counsd  for  appellant  have 
various  sections  of  the  Code,  and  g 
authorities  on  the  subject  of  caaSi 
ralatlons,  to  the  effect  ttiat  testanu 
disposition  procured  by  an  nndue  ex 
of  Influence  sprli^ng  from  sudi  relal 
invalid,  they  have  not  pointed  out  an; 
duct  or  acts  on  the  part  of  responde 
any  circumstances  attending  the  exe 
of  the  will,  upon  which  th^  rely  b 
port  of  their  dalm  that  the  will  wi 
result  of  undue  Influraice  exercised  1 
qiondent  aver  his  motho*  as  tzr  as  coi 
tial  relations  ara  concerned.  They 
simply  upon  tiie  pn^wsltlon  thst,  bi 
the  relation  of  mother  and  son  exlste 
her  stm  was  also  her  business  age 
about  the  time  the  will  was  made,  a 
dentlal  relation  exiated  from  the  exi 
of  whldli  a  Jury  would  be  warrant 
finding  that  respondent  bad  taken  i 
tage  of  that  relation  and  had  undul 
fluenced  his  mother  to  execute  ber  v 
favM  of  himself  and  his  brother  Cas] 
the  exclusion  of  cfflitestant  But  no 
rant  Is  glvn  to  a  Jury  to  find  that 
infiuence  was  exerted  at  the  time  th 
was  made  from  proof  merdy  of  such 
tion  alone.  Undoubtedly  the  relatlo 
tween  reqwndent  and  his  mother  wi 
fectlonate  and  confidential,  and  tbi 
would  have  a  general  Influence  ove 
mother  proceeding  from  such  relation, 
the  exlstoice  of  such  relation  and  thlt 
era!  influence  raises  no  presumption 
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advantage  was  taken  of  It  by  re- 
it.  There  Is  no  legal  suspicion  of 
influence  arising  from  the  existence 
L  a  relationship,  which  Imposes  upon 
1  the  neces8lt7,  when  a  will  in  his 
9  attacked,  of  assuming  the  harden  of 
that  he  had  not  anduly  Influenced 
ther  In  making  the  will.  The  confl- 
relatlon  and  the  opportunity  afforded 
om  to  exercise  undue  Influence  may, 
"se,  always  be  taken  Into  consldera- 
th  other  evidence,  when  the  question 
ne  Influence  Is  In  Issue.  But  the  re- 
Itself  and  opportunity  are  not  suffl- 
lone  to  warrant  a  flndlng  that  undue 
:«  was  actually  exerted.  Proof  mere- 
confldentlal  relatione  existed  between 
tor  and  the  main  beneficiary  under 
1  la  not  sufficient  to  destroy  its  ralld- 
t  there  must  be  some  proof,  In  addl- 

I  the  relation,  of  facts  or  clrcum- 
showing  the  use  of  that  relation 

time  the  will  was  made  overcoming 
e  will  and  desire  of  the  testator,  In 
o  invalidate  the  testament.  As  said 
Lse  quoted  from  in  Estate  of  Nelson, 
.  194,  64  Pac.  299:  "The  presumption 
le  Influence  is  not  raised  by  proof  of 
:  and  opportunity  alone.  In  order 
tside  a  will  for  undue  influence,  there 
«  substantial  proof  of  the  pressure 
overpowers  the  volition  of  the  testa- 
tbe  time  the  will  was  made.  In  or- 
establlsh  that  a  will  has  been  exe- 
iinder  undue  influence,  It  Is  neces- 
)  show,  not  only  tnat  such  undue 
«  has  been  exercised,  but  also  that 
produced  an  eflTect  upon  the  mind 
testator,  by  "which  the  will  which 
cQtes  Is  not  the  expression  of  his 
islres.  Sabstantlal  evidence  must  do 
lan  raise  suspicion.  It  must  amount 
f,  and  such  evidence  has  the  force  of 
>nly  when  circumstances  are  proved 
are  Inconsistent  with  the  claim  that 

II  was  the  spontaneous  act  of  the 
testator.    In  order  to  Justify  the 

don  of  any  question  of  fact  to  the 
tie  proof  must  be  sufficient  to  raise 
lan  a  mere  conjecture  or  surmise  that 
;  is  as  alleged." 

a  careful  examination  of  the  testl- 
D  this  contest  falls  to  disclose  any 

circumstance  showing  that  the  re- 
it  had  anything  to  do  with  the  mak- 
the  will  of  his  mother  In  favor  of 

and  bis  brother  Casper, 
conceded  that  Mrs.  Ricks  was  a  wo- 

flrm  will  and  decisive  mind,  a  wo- 

remarkable  intellectual  powers,  and 
ipable  of  understanding  and  knowing 
le  was  doing  at  all  times.    No  ques- 

made  about  her  mental  capacity  at 
le  the  will  was  executed.  There  Is 
iretense  that  she  was  then  mentally 
and  her  will,  as  far  as  its  provisions 


are  concerned,  expresses  clearly  her  in- 
tention as  to  the  disposition  of  her  property. 
There  is  nothing  in  the  will  Itself  which 
suggests  any  undue  Influence  in  making  It. 
It  Is  true  that  it  leaves  her  estate  to  the  re- 
spondent and  his  brother  Casper  to  the  ex- 
clusion of  the  contestant,  but  that  does  not 
Indicate  that  the  favorable  bequests  to  those 
two  to  the  exclnelon  of  the  contestant  was 
the  effect  of  undue  influence.  She  had  a 
right  to  dlepose  of  her  property  as  she  saw 
fit,  and  the  motives  which  actuated  her  in 
doing  so  are  neither  concern  of  Jury  or 
court  When  it  appears  that  tbe  testatrix 
had  testamentary  capacity,  which  In  this 
case  was  conceded,  the  fact  that  she  made 
a  distinction  between  her  children  as  to  the 
share  of  her  estate  tbey  should  receive  is 
of  no  moment  unless  the  preference  was  the 
result  of  undue  influence  or  fraud,  and  no 
presumption  of  such  tmdue  influence  or  fraud 
arises  from  the  fact  merely  that  she  made 
such  preference.  But  aside  from  the  fact  that 
the  testatrix  In  this  case  was  at  the  time 
her  will  was  made  a  woman  of  strong  men- 
tality, self-willed,  and  disposed  to  exercise 
her  own  Judgment  In  all  matters,  and  that 
this  condition  of  mentality  and  character 
continued  down  to  the  time  of  her  death, 
that  she  allowed  her  will  to  stand  as  she 
had  written  (except  for  tbe  codicil)  down  to 
that  time,  there  are  further  Important  facts 
and  circumstances  to  be  taken  into  considera- 
tion. 

No  evidence  was  introduced  relative  to 
the  execution  of  the  will.  Nothing  as  to 
who  drew  It,  where  it  was  executed,  or  tbe 
presence  of  any  one  In  connection  with  its 
making;  nor  any  testimony  from  the  per- 
sons who  were  witnesses  to  It  In  fact,  the 
record  Is  barren  of  any  evidence  on  the 
subject  As  far  as  the  record  discloses,  tbe 
testratrlx  kept  her  own  counsel  and  made 
her  will  secretly.  She  does  not  appear  to 
have  consulted  any  member  of  the  family,  or 
any  one  else,  as  to  how  she  should  dispose 
of  her  estate.  In  addition,  there  Is  not  only 
an  entire  absence  of  the  slightest  proof  of 
any  agency  on  the  part  of  respondent  in 
procuring  the  execution  of  the  will,  but  It 
affirmatively  appears  that  be  did  not  linow 
that  his  mother  contemplated  making  one,  or 
that  she  had  done  eo,  until  after  Its  execu- 
tion, when  It  was  delivered  to  him  by  ei- 
ther his  mother  or  his  brother  Casper. 

In  the  absence,  therefore,  of  any  evidence 
tending  to  show  that  undue  influence  pro- 
ceeding from  their  confldentlal  relation  bad 
been  exercised  by  respondent  In  procuring 
tbe  making  of  his  mother's  will  In  favor 
of  himself  and  his  brother  Casper,  It  was 
the  duty  of  the  court  to  refuse  to  submit 
that  Issue  to  the  Jury.  Tbe  further  allega- 
tion In  the  petition  of  contestant  was  of 
fraudulent  representations  made  by  respond- 
ent to  testatrix,  which  we  have  set  fortb 
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above,  and  It  te  claimed  that  auffldent  proof 
thereof  was  made  to  require  the  laaue  In 
that  respect  to  be  passed  on  by  the  jury. 

[4}  The  rule  with  reference  to  proof  of 
fraudulent  representations  relied  on  to  de- 
feat a  will  is  the  same  as  governs  the  proof 
of  undue  InQnence  claimed  to  have  been  em- 
ployed. It  must  appear  that  such  fraudu- 
lent representations  were  made  prior  to  or 
at  the  time  the  will  was  executed.  Contest- 
ant recognized  the  rule  and  allied  that  un- 
due Influence  was  exercised  and  the  fraudu- 
lent representations  made,  prior  to  or  at  the 
time  the  will  was  executed. 

[S]  But  there  was  not  a  parttde  of  proper 
or  legitimate  evidence  Introduced  in  the  case 
showing  that  on  or  prior  to  December  16, 
189ft— the  date  of  the  will — any  representa- 
tions ivere  made  by  respondent  to  the  tes- 
tatrix that  an  agreement  had  been  entered 
Into  by  contestant  with  his  mother,  or  with 
her  and  respondent  and  his  brother  Casper, 
at  the  time  the  divlsltm  of  the  property 
left  by  his  father  was  made,  whereby  con- 
testant relinquished  all  right  to  participate 
in  any  of  the  estate  left  by  his  mother  at 
her  death.  As  stated  in  discussing  the  claim 
of  undue  inflnence,  there  Is  not  a  particle  of 
evidence  that  at  any  time  the  respondent 
spoke  to  his  mother  about  making  a  will, 
or  that  he  had  any  conversation  with  her, 
or  made  any  statements  or  representations 
of  any  character  to  her  respecting  the  dis- 
posal of  her  property,  or  of  the  exlst^ce  of 
any  agreement  made  by  contestant  He  was 
Ignorant  of  the  execution  of  any  will  until 
after  it  was  made.  It  is  true  that  almost  13 
years  after  the  will  was  made  a  bltXet  quar- 
rel arose  between  contestant  and  respondent 
In  the  presence  of  their  mother,  and  the 
statements  which  were  then  made  are  relied 
on  by  contestant  In  support  of  bis  claim  of 
fraudulent  representations.  We  have  here- 
tofore set  fortJi  in  detail  what  then  occnrred. 
But,  giving  that  conversation  the  greatest 
probative  force.  It  falls  far  short  of  support- 
ing the  claim  of  contestant  that  it  shows 
that  prior  to  or  at  the  time  the  will  was 
made  respondent  bad  represented  to  his 
mother  that  contestant  had  agreed  to  relin- 
quish all  right  to  any  of  her  estate.  It  tends 
to  show  nothing  of  the  kind.  There  was  no 
mention  In  that  conversation  of  the  respond- 
ent having  at  any  time,  either  before  or 
after  the  making  of  the  will,  spoken  to  his 
mother  about  the  existence  of  such  an  agree- 
ment The  matter  then  In  dispute  between 
the  parties  was  not  as  to  any  statMuent 
being  made  at  any  time,  by  respondent  to  his 
mother  as  to  any  agreement  having  been 
made  by  contestant  but  simply  as  to  wheth- 
er, when  the  division  of  the  property  was 
made,  the  contestant  had.  In  fact  made  such 
an  agreement  Respondent  Insisted  that  he 
bad,  and  contestant  denied  It  This  Is  all 
that  is  disclosed  In  that  conversation.  No 
statement  was  then  made  by  Mrs.  Ricks  that 
respondent  hwl  evw  said  anything  to  bar 


about  an  agreement  In  fact  from  the  tet 
mony  of  contestant  as  to  what  occnn 
tbere,  his  motiier  took  no  part  in  the  a 
versation.  She  said  nothing  one  way 
another  on  the  subject  whether  an  mgr 
ment  had  been  made  or  not  or  whether  a 
one  bad  ever  spoken  to.  her  on  the  snbje 
She  only  spoke  of  what  Matty  said  tl 
Lam  (the  familiar  ^ame  of  respondent)  si 
that  contestant  at  the  time  ot  the  divlsl 
had  agreed  not  to  take  any  of  her  proper 
This  was  alL  Aside  from  this  being  pun 
hearsay  testimony  on  the  subject  of  wli 
Matty  said  respondent  said.  It  did  not  ev< 
as  such,  indicate  that  respondent  had  mt 
tloned  the  agreement  to  bis  mother,  bat  ox 
that  he  had  spoken  of  it  to  Matty. 

[I]  Now,  while  under  the  evidence  In  t 
case  tbere  is  a  dispute  as  to  whether  su 
an  agreement  was  made  by  contestant  t 
existence  or  nonexistence  of  such  an  agn 
ment  was  not  the  oontroUing  p4>lnt  In  t 
contest  It  was  an  Important  one,  but  t 
validity  of  the  will  of  testatrix  under  t 
Issue  as  to  fraud  did  not  depend  upon  t 
solution  of  that  question  alone.  The  6 
clBlve  question  to  be  determined  under  t 
contestant's  allegation  of  fraud  was.  did  t 
respondent  falsely  and  fraudulently  re 
resent  to  bis  mother  that  such  an  agreeme 
was  made,  when  in  fact  it  had  no  ^istenc 
The  Jury  might  have  found  that  there  vr 
no  such  agreement.  It  may  be  even  assumi 
that  the  testatrix  believed  that  there  wa 
but  that  she  was  in  error  respecting  tl 
matter.  But  this  would  not  warrant  tl 
Jury  under  the  issue  of  fraudulent  repi 
sentation,  In  declaring  the  will  Invalid.  U 
der  that  Issue  It  could  only  be  so  dedan 
upon  evldeice  which  showed  not  only  th; 
no  such  agreement  existed,  but  that  the  r 
spondent  had  falsely  represented  and  1 
duced  bis  mother  to  believe  that  it  did,  ai 
that  the  will  was  the  product  of  this  beli< 
thus  fraudulently  created,  and  there  Is  i 
evidence  in  the  case  wlxlcb  would  SQpport 
verdict  of  the  Jury  to  that  effect 

[7]  Onr  attention  Is  directed  to  the  de 
laratlons  made  by  Hiram  L.  Ricks  tesUflt 
to  by  Mrs.  Herrl<^  and  Charles  a  Bkk 
These,  at  b^t  evidenced  but  oppositlim  o 
the  part  of  Hiram  L.  Ricks  to  any  chani 
in  the  will  and  codicil  to  the  advantage  < 
contestant  Aside  from  being  dedaratloi 
18  years  after  the  making  of  the  will.  In  tt 
absence  of  any  other  evidence  tendii^  t 
show  undne  Influence  or  false  represent) 
tlons  on  the  part  of  Hiram  Ll  Ricks,  the 
would  be  Insufficient  to  establish  it 

[I]  Certain  declarations  made  by  testatrl 
years  after  the  execution  of  hw  will  wei 
admitted  In  evidence  by  the  court  during 
triaL  These  declarations  were  offered  b 
contestant  avowedly  for  the  purpose  of  pro^ 
Ing  undue  Influence  and  fraud,  but  tbes 
declarations  In  the  absrace  of  all  other  er 
dence  are  InsnflBdoit  to  sustain  those  Issue 

Dedaratlons  ot  a  tsttator  made  nlw 
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to  Oie  execntlon  of  i  will  are  some- 
ftdmiflslble  when  his  mental  capacity 
:e  a  will  Is  Involved.    No  qneBtlon  as 

mental  capacity  of  Mrs.  Ricks  was 
id  here.  Tbey  are  admissible  also  to 
be  state  of  feelings  of  a  testator  lo- 
an d  bis  relations  with  bis  children, 
made  cotemporaneously  with  the  exe- 
of  bis  wlUf  If  made  under  sudi  dr- 
nces  as  to  constitute  a  part  of  the 
stae^  the  declarations  of  a  testator 
ID  admlBslbla  But  declarations  made 
lent  to  the  execution  of  a  will  are 
idmlsslble  as  proof  themselves  of  un- 
Suence  or  fraud.  After  the  execution 
will  a  testator  Is  no  more  permitted 
each  its  validity  by  declarations  re- 
g  It  than  can  the  validity  of  any 
Instrument  be  Impeached  by  subse- 
declaratlons  of  the  maker  respecting 
tate  of  Calkins,  112  Cal.  296,  44  Pac. 
n  re  Kaufman,  117  Cal.  288,  49  Pac. 

Am.  St  Rep.  179;  Estate  of  Benton, 
I.  472,  63  Pac  775;  EJstate  of  Gregory, 
L  137,  66  Pac.  815;  Estate  of  Dono- 
10  CaL  390,  73  Pac  1081;  Estate  of 
,  147  Cal.  593,  82  Pac  252;  Estate  of 
111,  157  Cal.  301,  107  Pac  598. 
"he  last  point  made  by  appellant  la 
le  judgment  appealed  from  entered 
tie  motion  granting  the  nonaait  as  to 
itest  of  the  will  should  he  reversed 
)  It  was  prematurely  entered.  Hla 
1  is  that  as  both  the  validity  of  the 
id  of  the  codicil  were  contested  in  a 
petition,  upon  which  the  parties  went 
I,  that  while  the  court  might  grant  a 
;  as  to  the  contest  of  the  will  and 
:  as  to  the  contest  of  the  codicil,  or 
rsa,  still  in  law  no  Judgment  could  be 
1  upon  the  order  granting  the  nou- 
i  to  either  nntll  the  entire  contest, 
)  to  the  will  and  codicil,  was  finally 
Ined.  We  do  not  think  there  la  any 
n  this  point.  Respondent  had  a  right 
e  for  a  nonauit,  both  as  to  the  will 
flicll,  or  as  to  either,  at  the  close  of 
Etnt's  case,  and,  If  In  the  opinion  of 
art  the  evidence  was  insufficient  to 
t  submitting  the  question  of  the  valid- 
elther  instrument  to  the  Jury,  it  was 
7  of  the  court  to  grant  a  nonsuit  ac- 
:ly.  And,  upon  such  nonsuit  being 
I,   even  if  it  applied  to  only  one 

of  the  contest,  the  party  In  whose 
t  Is  ordered  Is  entitled  to  a  Judgmoit 
u  Code  Civ.  Proc  I  581. 
attention  Is  not  called  to  any  aathor- 
Ich  would  render  a  Judgment  entered 

motion  for  a  nonsuit,  as  was  done  In 
Be,  erroneous. 

Judgment  appealed  from  la  affirmed. 

oncur:  SEIAW,  J.;  ANGEUXJTTI,  J.; 
lAW,  J.;   MELVIN,  J. 


In  re  RICKS'  ESTATEi    (S.  F.  6,152.) 
(Supreipe  Court  of  California.    Aug.  4,  1911. 
On  RebtariDg,  Sept.  2,  1911.) 

1.  Wills  (|  271*)— Contest— AfTBe  Pbohate 
— Ottation— Appkabance. 

Objection  that  citation  In  a  will  contest 
which  Code  Civ.  Proc  |  1328,  provides  must 
issue  within  a  year  after  probate  to  the  execu- 
tor and  tbe  legatees  and  devisees  and  resident 
heirs,  was  directed  merely  to  R.,  by  name, 
without  describing  him  as  executor,  devisee, 
legatee,  or  heir,  and  was  not  separately  served 
on  him  Id  each  of  said  capacities,  be  being  bow- 
ever  the  executor,  and,  with  the  exception  of 
contestant,  the  sole  devisee,  legatee,  and  heir, 
was  waived  by  R.'s  appearance  within  the  year, 
by  demurring  as  "the  proponent  and  legatee 
named  in  the  will"  to  contestant's  petition;  it 
being  presumed,  in  the  absence  of  anything  to 
the  contrary,  that,  as  was  the  natural  course, 
he  as  executor  was  the  propooeot. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  626;  Dec.  Dig.  S  271.*] 

2.  Judgment  (|;  650,  063*)- Res  Jthiioata. 

Only  Snal  judgments  are  available  as  rea 
Judicata,  so  one  time  to  appeal  from  which  has 
not  expired  or  appeal  from  which  Is  pending 
is  not  BO  available. 

[Dd.  Note. — For  other  cases,  see  Jndgment, 
Cent  Dig.  Si  1162,  1174;  Dec  Dig.  s|  650, 
863. •] 

3.  Wnxs  (i  400*)— H  ASHLESS  Errob. 

ITie  will,  though  not  the  codldl,  having 
been  sustained  oa  a  contest  thereof,  any  error 
In  allowing  amendment  of  contestant's  petition 
by  statements  affecting  only  the  will  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  400.*] 

4.  "Wills  (]  278«)—OoHTBST—PETiinoK— Un- 
due Influence. 

The  petition  of  contest  of  a  codicil  makes 
sufficient  allegations  as  to  exercise  of  undue 
Influence,  as  distin^sished  from  fraud,  other' 
wise  pleaded,  by  alleging  that  R.,  by  reason  of 
his  conGdential  relations  with  testatrix,  hie 
mother,  and  her  absolute  confidence  in  him,  per- 
suaded her  to  believe  that  he  was  eotitled  to  the 
whole  of  her  property  and  that  of  her  deceased 
son;  that  said  represeotations  were  false,  and 
known  to  be  so  by  R.,  when  he  made  them ;  and 
that,  believing  said  representations  and  control- 
led by  them,  she  made  the  codicil,  which  she 
would  not  have  done  had  she  not  believed  said 
false  and  fraudulent  representations  to  he  true. 

[EH.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  li  636,  637;  Dec  Dig.  {  278.*] 

6.  Wills  (|  166*)— Contest— Undue  Influ- 

«HCE— EVIDENCE. 

Evidence  in  a  contest  of  a  codicil  held  in- 
anfficient  to  sustain  a  verdict  for  contestant  on 
the  ground  of  undue  influence. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  li  421-437;  Dec.  Dig.  §  16a*] 

•6.  Wills  (i  158*)— Contest— Undub  Ikflu- 
bncb— Evidence  of  Fraud. 

Evidence  merely  that  beneficiary  under  a 
wil),  who  occupied  confidential  relations  with 
testatrix,  his  mother,  falsely  represented  to  her 
that  contestant,  his  brother,  had  agreed  at  the 
division  of  his  father's  estate  to  relinquish  all 
right  or  claim  to  her  estate,  is  insufficient  to 
sustain  a  verdict  for  contestant  on  the  ground 
of  undue  influence ;  as  while  a  will  made  under 
a  belief  of  the  truth  of  false  representations, 
disiDheriting  one  who,  but  for  testatrix's  be- 
lief in  the  truth  thereof,  would  have  been  pro- 
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vided  for  therein,  may  be  avoided  on  the  grouod 
of  fraud  od  testatrix,  yet  to  avoid  it  oo  the 
ground  of  undue  influence,  having  Its  founda- 
tion in  false  and  fraudulent  representetionB 
made  to  testatrix,  not  only  must  the  folse  rep- 
resentations have  heen  made  for  the  purpose  of 
influencing  testamentary  disposition,  but  they 
must  have  been  the  basis  of  imnortunitj  and 
pressure  on  testatrix  which  contrdled  her  mind 
when  her  will  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  385,  386;  Dec.  Dig.  1 158.*] 

7.  EVIDENCB  (I  220*)— AOUISSIONS— Failube 
TO  Dent. 

Failure  of  the  sole  beneficiary  under  a  will 
to  dpny  the  statement  of  testatrix,  made  when 
he  was  quarreling  with  his  brother,  disinherited 
by  her  will,  that  he  had  told  her  that  the  broth- 
er had  agreed  at  the  time  of  the  division  of  their 
father's  estate  to  take  no  more  of  the  property, 
may  be  considered  as  an  admlaaion  of  the  truth 
of  the  statement. 

[Ed,  Note.— For  other  cases,  se*  Elvidence, 
Cent.  Dig.  H  771-786;  Dec  Dig.  |  220.*] 

8.  E>viDENOB  d  222*)  — Will  CoimsT— Ad- 

UISSIOHS  AMD  DBCL&BATIOKS  0'  BBNETI- 
OIABT. 

Admissions  and  declarations  asainst  inter- 
est of  the  sole  executor  of  and  beneSciary  under 
a  will  are  admissible  on  a  contest  of  will. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  70.S-808 ;  D«a  Dig.  {  222  WiUs, 
Cent  Dlg-l  410.1  ^  ,  . 

9.  EviDvncE  (I  265*)— Aduibsions  and  Dbo- 

LARATIONB  OF   BeNETICIABT— EFFECT. 

Such  admissions  and  declarations  may  be 
considered,  not  <mly  for  the  purpose  of  showing 
the  feelings  and  relations  between  the  parties, 
hut  to  establish  any  fact  In  issue  on  the  valid- 
ity of  the  will  which  they  have  a  tendency  to 
establish. 

[Ed.  Note.— For  other  cases,  see  Blvidence, 
Cent.  Dig.  K  1029-1060;  Dec  Dig.  {  285.*] 

10.  Wills  (S  166*)— Contest— Declabations 
or  Tbbtatbiz. 

Declarations  of  testatrix,  not  part  of  the 
res  gestfe,  are  admissible,  on  a  contest  of  her 
will  giving  all  her  property  to  one  of  her  chil- 
dren, not  to  prove  the  exercise  of  undue  influ- 
ence on  her.  out  only  to  illustrate  her  relations 
to  her  children,  her  feelings  towards  them,  and 
her  condition  of  mind  or  nelief  as  to  their  re- 
spective claims  or  rights  to  participate  in  her 
estate. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dfg.  H  41&-420:  Dec.  Dig.  S  16S.*] 

In  Bank.  Appeal  frotn  Superior  Court, 
Humboldt  County;  Geo.  W.  Hunter,  Judge. 

Id  the  matter  of  tbe  estate  of  Adallne  A. 
F.  Ricks,  deceased.  There  was  a  contest  ot 
deceased's  will  and  the  codicil  thereto  by 
Thomas  F.  Ricks,  and  from  a  Judgment  for 
contestant  as  ta  the  codicil  Hiram  h.  Ricks, 
the  pn^neit,  appeals.  Beyersed. 

B^earlns  denied;  Beatty,  C.  J.,  dlssent- 
Ing. 

Knlglit  A  Heggerty  and  Selvage  A  Ontten, 
for  contestant  L.  F.  Pntw,  Barday  Henley, 
and  Maban  A  Mahan,  for  lesiwndait 

LORIOAN,  J.  This  was  a  contest  aft- 
er  probate,  attacking  a  will  and  codldl  At 
tbe  dose  of  the  case  of  contestant  the  conrt 
granted  a  nonsuit  as  to  ttie  contest  of  the 
will  and  dMied  It  as  to  tbe  eodlcU.  Con- 


testant appealed  from  lAe  Judgment  on  tbs 
nonsuit  as  to  the  will,  which  Judgment  in  an 
opinion  this  day  filed  has  been  affirmed.  Es- 
tate of  Ricks.  117  Pac.  632,  S.  F.  No.  S,24& 
On  the  denial  of  the  motion  for  a  nonsuit 
as  to  the  codldl  the  trial  thereon  was  pro- 
ceeded with,  resulting  in  a  dlsagreenent  of 
the  Jury.  On  a  second  trial  as  to  said  codi- 
cil, a  Tordict  was  rradered  In  favw  of  cod- 
testant,  and  Judgment  entered  revoking  and 
annulling  tbe  probate  of  tbe  codicil.  From 
this  Juc^ent  and  tbe  order  denying  his  mo- 
tion for  a  new  trial,  the  appellant.  Hiram 
L.  Ricks,  who  was  executor  and  principal 
devisee  and  legatee  under  tbe  codldl,  sp- 
peals. 

The  testatrix  when  she  made  her  will,  dat- 
ed December  16,  1800,  bad  three  sons  living, 
namely,  l^omas  F.  Ricks,  the  contestant.  Hi- 
ram L.  Ricks,  the  appellant,  and  Casper 
Ricks.  Her  will  bequeathed  to  Thomas  F. 
Ricks  the  sum  of  $5  and  gave  the  residue  of 
her  estate  to  Hiram  L.  and  Casper  S.  Ricks 
in  equal  shares.  Casper  S.  Ricks  died  Au- 
gust 7,  1893.  The  codicil  to  her  wUi  was 
made  November  8,  1901,  and  redted  tbe  fact 
of  the  death  of  Casper  S.  Ricks,  revoked 
tbe  bequest  to  blm,  and  gave  to  Hiram 
Ricks  all  the  property  which  bad  been  givra 
In  tbe  will  to  Hiram  and  Casper  Jointly.  Hi- 
ram L.  Ricks  was  In  the  codldl  made  sole 
executor.  While  the  contest  flled  was  di- 
rected against  tbe  validity  both  of  tbe  will 
and  tbe  codicil,  we  are  concerned  on  this 
appeal  only  wlUi  the  matter  of  tbe  contest  of 
the  codldl. 

[1]  Tbe  first  point  urged  by  appellant  for 
a  reversal  Is  that  the  court  had  no  anthoritr 
to  entertain  the  contest  because  tbe  cltatloo 
was  not  Issued  and  served  as  provided  bj 
section  1328,  Code  Cbr.  Proc,  which  provide 
that:  "Upon  filing  the  petition  (for  revoca- 
tion of  probate),  and  within  one  year  after 
such  probate,  a  citation  must  be  issued  to  the 
executor  of  the  will,  or  to  tbe  adnUnlstrator 
with  the  will  annexed,  and  to  all  the  lega- 
tees and  devisees  m«itl<nied  in  the  will,  and 
heirs  residing  In  the  state,  so  far  as  known 
to  tbe  petitioner.  •  •  •  requiring  them 
to  appear  before  the  conrt  on  some  day  there- 
in specified,  to  show  cause  why  the  probate 
of  the  will  should  not  be  revoked."  Then 
can  be  no  question  but  tti&t  as  a  prwequlslte 
to  tile  maintenance  of  the  contest  the  dtatius 
provided  for  must  be  issued  witliln  a  year 
aftor  probate,  and  the  iffoceedlng  should  be 
dismissed  for  any  failure  in  that  respect,  If 
there  la  no  voluntary  appearance  within  i 
year  of  all  persons  entitled  to  a  citation. 
Bstate  of  Hlte,  155  OaL  S90.  101  Pac.  8.  In 
the  matter  at  bar  the  superior  eoiurt  on  Au- 
gust 28, 1901^  when  the  petition  for  a  reroca- 
tion  of  probate  was  filed,  made  an  order  that 
a  citation  be  Issued  by  the  clerk  of  said  court 
to  the  executor  and  all  the  legatees,  devl- 
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i  heirs  resldlDg  In  tbe  state,  and  to 
■  persons  Interested  In  the  estate, 
citation  was  issued  by  the  clerk  di- 
>  Hiram  L.  Ricks,  by  name  only, 
describing  blm  as  executor,  devisee, 
ir  heir.  He  was,  however,  the  exec- 
both  the  will  and  codicil,  was  the 
see  named  in  the  codicil,  and,  wiCh 
)tlon  of  the  contestant,  was  the  only 
hereunder  and  only  heir  of  the  de- 
There  was  therefore  no  other  persou 
I  entitled  to  a  citation  upon  the  pe- 
'  revocation  of  probate,  and  the  clta- 
,  In  fact,  served  upon  him,  as  shown 
>turn  of  the  sheriff, 
ily  objection  urged  by  the  appellant 
citation  is  that  It  was  not  addressed 
1  his  several  capacities  as  executor, 
legatee,  and  heir  of  decedent,  and 
separately  served  upon  him  In  each 
capacities. 

ipellant  is  not  in  a  position  to  raise 
tioQ  of  defective  Issuance  or  service 
tation  upon  him  on  the  grounds  sug- 
Bcause  he  waived  the  right  to  object 
anner  of  Issuance  and  service  of  the 
ay  voluntarily  appearing  in  the  pro- 

Ablla  V.  Padllla,  14  Cal.  103.  With- 
Eveeka  after  the  institution  of  the 
L  demurrer  was  filed  on  behalf  of 
.  Ricks  as  "the  proponent  and  lega- 
il  In  the  will  of  deceased."  The  pro- 
f  a  will  Is  the  person  who  offers 
abate.  While  any  person  Interested 
itate  may  petition  to  have  the  will 
;ode  Civ.  Proc.  S  1299),  the  law  con- 
)  that  the  one  upon  whom  this  duty 
primarily  Is  the  executor  named  in 

for  it  is  provided  that  he  may  up- 
g  to  petition  within  a  fixed  time  be 
■enounce  his  right  to,  letters.  Code 
S  1301.  And,  except  where  the 
lamed  as  executor  desires  to  re- 
Is  right.  It  is  the  almost  Invariable 
for  him  to  file  the  will  with  his  pe- 
lt it  be  admitted  to  probate.  There- 
ile  Hiram  L.  Ricks  had  the  right  to 
for  probate  In  his  capacity  of  exec- 
n  that  of  legatee,  it  Is  rengouable  to 
in  the  absence  of  any  showing  to 
'ary,  that  he  followed  the  ordinary 
ral  course  of  petitioning  as  the  ex- 
imed  in  the  will.  When  in  his  de- 
e  described  himself  as  "proponent," 
In  effect,  appearing  as  executor.  If 
itended  to  appear  In  the  capacity  of 
lone,  there  would  have  been  no  oc- 
)r  the  double  description  of  "pro- 
id  legatee."  The  objection  now  urg- 
not  appear  to  have  been  suggested 
lellant  filed  his  answer  to  the  sec- 
nded  petition,  over  two  years  after 
est  had  been  instituted,  and  after 
a  been  two  trials  upon  the  merits, 
lese  circumstances  we  are  not  dls- 
vlew  with  great  favor  a  plea  which 
led  to  prevent  a  hearing  upon  the 


[2]  Aa  we  have  stated,  the  original  contest 
was  directed  against  both  the  will  and  codi- 
cil. On  the  first  hearing  as  to  both,  the  court 
granted  a  nonsuit  as  to  the  contest  of  the 
will,  and  denied  It  as  to  the  codicil,  and  di- 
rected Judgment  of  nonsuit  to  be  entered  ac- 
cordingly. This  order  was  made  October  1, 
1907,  but  the  Judgment  thereon  was  not  sign- 
ed or  entered  until  February  28,  1906.  On 
February  21,  1908,  contestant  bad  filed  a  sec- 
ond amended  petition  of  contest,  answer  to 
which  was  filed  by  proponent  on  March  16, 
IOCS,  in  which  he  set  up  this  Judgment  of 
February  28,  190S,  and  relied  upon  It  as  an 
estoppel.  He  claims  now  that  the  Judgment 
of  February  28,  1908,  denying  contestant  re- 
lief upon  one  of  bis  causes  of  action  set  up 
In  his  petition,  namely,  the  contest  of  the 
will,  was  In  law  an  adjudication  of  both 
causes  of  action,  Including  the  contest  of  the 
codicil,  and  that  it  could  properly  be  pleaded 
as  a  bar  to  any  subsequent  litigation  affect- 
lug  the  validity  of  the  codicil.  This  posi- 
tion is  not  tenable.  Only  final  Judgments 
can  be  pleaded  or  proven  as  res  adjudicata, 
and,  as  the  time  within  which  the  contest- 
ant in  that  Judgment  might  appeal  had  not 
expired  when  the  answer  setting  up  the  Judg- 
ment was  filed,  the  Judgment  relied  on  had 
not  become  final  (Harris  v.  Bamhart,  97  Cal. 
546,  32  Pac.  589;  Story  v.  Story,  100  Cal.  41, 
34  Pac.  675;  Brown  v.  Campbell,  100  Cal. 
635,  35  Pac.  433,  38  Am.  St  Rep.  314),  and. 
when  the  Issue  as  to  the  validity  of  the  cod- 
icil was  tried  and  the  verdict  of  the  Jury  ren- 
dered, an  appeal  had  already  been  taken 
from  the  Judgment  pleaded  as  res  adjudicatn 
and  was  pending  here. 

[3]  Complaint  is  made  because  the  court 
allowed  a  second  amended  petition  of  con- 
test to  be  filed  after  the  expiration  of  one 
year  after  probate.  While  an  amendment 
which  states  a  new  ground  of  contest  may 
not  be  permitted  unless  filed  within  the  year 
after  probate  allowed  by  the  Code  for  the 
institution  of  such  contests  (In  re  Wilson, 
117  Cal.  262,  49  Pac.  172,  711),  the  allegations 
claimed  to  state  new  matter  in  the  second 
amended  petition  which  was  filed  February 
21,  1908,  referred  only  to  matters  affecting 
the  original  will,  and,  inasmuch  as  the  ap- 
pellant has  been  successful  upon  the  Issue 
relating  to  that  document  by  the  order  for 
nonsuit  previously  made  on  October  1,  1907. 
he  could, not  have  been  prejudiced  by  the 
granting  of  leave  to  amend  with  respect 
to  It 

[4]  It  is  claimed  that  the  demurrer  to  the 
amended  petition,  in  as  far  as  it  attempted 
to  state  a  cause  of  action  through  the  ex- 
ercise of  undue  Influence,  should  have  been 
sustained.  The  petition  charged  both  un- 
due Influence  and  fraud  on  the  part  of 
Hiram  L.  Ricks  in  procuring  the  execution 
of  the  codicil.  While  these  causes  of  action 
were  not  separately  stated,  we  think  there 
were  sufficient  allegations  as  to  both.  This 
contest  was  based  on  undue  influence  and 
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frand.  l%e  undue  Influence  alleged  wai  tliat 
Hiram  L.  RickB,  by  reason  of  his  confiden- 
tial relatlotte  with  bit  motber  and  her  abso- 
lute confidence  In  lilnit  persuaded  ber  to  be- 
lieve that  be  was  entitled  to  the  whole  of 
ber  property  and  that  of  her  deceased  son, 
Caq>er  S.  Ricks,  that  said  representations 
were  talaa  and  known  to  be  so  by  said  Hi- 
ram Jj.  Ricks  wli^  be  made  them,  and  that, 
b^erlsff  said  representatitms  and  controlled 
1^  than,  she  made  the  codidl  to  her  will, 
disinheriting  contestant,  whi<A  she  would 
not  have  done  had  she  not  bdlered  such 
ftilse  and  fraudnloit  representations  to  be 
true. 

As  to  fraud.  While  the  allegations  re- 
specting it  were  not  s^rately  stated  in  the 
petition.  It  was  evidently  Intended  to  allege 
soch  a  cause  for  revoking  the  oodldl.  And 
In  that  regard  It  was  alleged  that  H.  L. 
Blcks,  long  oitertalning  a  design  to  have 
his  mother  devise  and  bequeath  all  ber  prop- 
erty to  him,  falsely  r^resented  to  her  that 
in  a  certain  partition  between  the  members 
of  the  family,  had  years  previous  to  tbe 
making  of  the  codicil,  contestant  bad  agreed 
to  take  and  accept  the  amount  given  him  in 
that  partition  in  ftril  and  in  lien  of  any 
and  all  rlgbt  which  he  might  have  or  which 
would  become  his  by  reason  of  tbe  death  of 
his  mother  or  his  brother;  that  such  repre- 
sentations were  false  and  known  to  be  false 
by  Hiram  L.  Ricks  when  be  made  tbem, 
and  that  the  codicil  was  the  product  of  such 
false  representations  and  was  executed  un- 
der tbe  belief  that  th^  were  true. 

[i]  The  court  submitted  to  tbe  Jury  two 
questions  to  be  answered  by  them.  The 
first  was  whether  the  codicil  was  procured 
through  undue  influence  exerted  on  tbe  tes- 
tatrix by  said  Hiram  L.  Ricks,  wblcb  ques- 
tion was  answered  In  tbe  affirmative.  Tbe 
second  question,  "Was  tbe  codicil  •  •  • 
to  tbe  said  will  procured  to  be  made  through 
the  fraud  or  fraudulent  represeutatlons  of 
the  said  proponent  Uiram  L.  Ricks?"  was 
not  answered  by  tbe  jury.  Tbe  appellant  H. 
L.  Ricks  insists  that  there  was  no  evidence 
to  sustain  tbe  finding  of  tbe  Jury  of  undue 
Influence,  and  that.  If  there  was  any  evi- 
dence supporting  the  Issue  that  the  exe- 
cution of  the  codicil  waa  procured  to  be 
made  tbrou^^h  fraud  on  bis  part,  the  jury 
failed  to  find  on  that  issue.  The  position 
of  respondeat  is  that  tbe  evidence  fully  sus- 
tained the  finding  of  the  jury  on  the  Issue  of 
undue  influence;  that  In  determining  that 
Issue  tbe  jury  bad  a  right  to  take  Into  con- 
sideration such  evidence  of  fraud  as  was 
presented  and  base  their  finding  upon  that 
evidence  alone.  Before  discussing  these 
points  a  statement  of  the  evidence  la  neces- 
sary. 

On  the  second  trial  of  tbe  contest  as  to 
tbe  codicil  much  of  the  evidence  which  waa 
Introduced  by  the  contestant  trpon  tbe  first 
contest  of  the  will  and  this  codicil  was  again 


submitted  with  additional  and  different  ( 
dence.  That  evidence,  as  far  as  ft  Is  x 
essary  to  state  it  for  present  pnrpoc 
shows  these  facts:  Prior  to  1880  Mrs.  Rl 
and  her  three  sons  were  tbe  owners,  as  t 
ants  In  common,  of  property  in  Humbd 
county,  which.  Immediately  prior  to 
death,  bad  been  jointly  conveyed  to  them 
the  husband  of  Mrs.  Ricks  and  the  father 
these  brothers.  After  the  conveyance  of 
property,  it  was  managed  as  the  Ricks 
tate;  tbe  management  thereof  being  In 
bands  of  the  contestant  and  Hiram  L.  Rlc 
Some  dtepnte  arising  between  these  brt 
era  as  to  the  managemoit  of  the  estate^ 
contestant  Insisted  on  separating  his  Intei 
therein  from  that  of  the  others.  A  dlvla 
was  objected  to  by  the  mother  and  ot 
brothers.  The  negotiations  In  the  mal 
covered  several  weda,  but,  ttie  contest 
being  Insistoit  upon  a  dlvlsioi^  It  was  flu 
agreed  on  and  consummated,  his  mother  ) 
his  brothers  conve^ng  to  contestant  cert 
property,  and  be  conveying  bis  Interest 
tbe  remainder  to  them.  Tbe  estau  i 
largely  Indebted  at  the  time  <tf  the  d 
slon,  utd  contestant  assumed  one-foa 
thereof:  The  deeds  between  the  part 
pursuant  to  tbe  division,  were  made  on  ; 
cember  10,  1880,  the  same  day  that  the  i 
of  Mrs.  Ricks  was  executed.  After  tbe 
vision,  Hiram  L.  Ricks  managed  the  IdI 
ests  of  his  motber  and  himself  and  broti 
Casper  In  the  property,  whldi  they  still  c 
tlnued  to  bold  jolnUy,  and  did  so  up 
the  death  of  bis  motber  on  February 
1908.  His  mother  r^xised  great  conSdei 
In  Hiram.  She  took  little,  if  any.  inter 
in  ber  business  affairs.  She  was  natura 
averse  to  being  burdened  with  business  ca 
or  the  responsibilities  thereof,  and  1 
these  matters  exclusively  to  the  attent 
of  ber  son  Hiram  L.  Ricks  as  prevlons 
the  division  she  bad  left  them  to  be  attei 
ed  to  by  both  the  contestant  and  said  1 
ram.  Her  will,  made  on  the  same  date  1 
division  was  had,  gave  substantially  all  t 
estate  to  Hiram  L.  and  Casper  Ricks.  0 
per  Ricks  died  In  August,  1896.  Prior  tbe 
to — on  April  27,  1896— be  had  conveyed 
his  property  to  his  motber  for  life,  the 
malnder  to  Hiram  L.  Ricks.  Two  days  a 
er  the  deed  from  Casper  to  his  mother  s 
brother  Hiram,  Mra  Ricks  made  a  deed  ci 
veylng  all  her  property  to  Hiram  L.  Ric 
This  deed  was  deposited  ^Itb  the  cashier 
the  Bank  of  EXireka,  accompanied  by  a  1 
ter  of  Instruction  signed  by  Mrs.  BJc 
This  letter  Instructed  the  cashier  to  reti 
tbe  deed  until  her  death,  and  tbereaf 
have  it  recorded  and  delivered  to  Hiram 
Ricks  and  contained  the  following  sta 
ment:  "My  reasons  for  conveying  to  b 
(H.  li.  Ricks)  all  of  my  property  descrlt 
In  such  deed  is  because  that  at  tbe  time  i 
son  T.  P.  Bldu  withdrew  Us  Interest 
the  JOda  estate^  and  daeda  irara  made 
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erefor  by  myself  and  my  two  Bona 
S.  and  H.  L.,  it  was  tben  understood 
rreed  that  he  was  not  to  have  any 
In  my  property  or  estate,  but  that 
ne  WEB  to  go  to  my  other  sons  as  I 
<Aoo8e."  On  November  8,  1001,  the 
luTolred  In  this  contest  was  executed 
a.  Ricks,  by  which  all  her  property 
iven  to  said  Hiram  L.  Bicks.  In 
,  1908,  a  serious  quarrel  occurred  be- 
Hlram  L.  Ricks  and  this  contestant 
r  mother's  residence  and  in  her  pres- 
It  appears  that  the  evening  prevloos 
morning  when  this  quarrel  took  place 
ant  had  called  on  his  mother  and 
»nversatlon  was  had  between  them 
the  will  and  deeds  which  his  mother 
lade,  information  about  which  had 

0  him  from  some  statements  made  by 
RitAs,  the  wife,  since  deceased,  of 
L.  Ricks.    As  to  what  occurred  at 

aarrel,  contestant  testified  that  on 
ornlng  he  went  to  his  mother's  reai- 
to  bid  her  good-bye,  as  be  contem- 

a  temi>orary  absence  from  Eureka. 

entered  the  bouse  Blram  L.  Ricks 
is  mother  were  talking  pretty  loud. 
Ucks  was  somewhat  deaf.)  We  now 
Prom  his  testimony:  "Tbey  said  they 
liking  aboot  what  I  was  talking  about 
ght  before  about  what  Matty  said. 
)ther  made  tbat  statement  She  said 
ing  to  me  about  It  after  that  and 
at  that  time.  She  said  that  Lam 
miliar  name  for  Hiram  L.  Ricks]  said 
iA  not  to  take  any  more  of  the  prop- 
hen  we  dlGBolved — when  I  divided  the 
7  tbat  I  agreed  to  that.   I  said  there 

1  sach  a  thing  said  at  the  time.  Lam 
there  was  an  agreement  at  that  time, 
I  my  mother,  he  said  there  was  an 
ent  of  tbat  kind  at  that  time.  She 
e  stated  tbat  at  the  time  we  dls- 
OT  divided  Lam  stated  there  that  I  did 

I  replied,  after  he  stated  that,  that 
a  lie;  I  never  made  any  such  agree- 
t  alL  That  there  never  was  any  such 
lent.  He  said  there  was,  and  we 
ted  after  that  about  that  agreement; 
le  said  I  agreed  to  do."  Independent 
.t  was  said  by  him  at  the  time  of  the 
t  on  the  subject  of  the  agreement, 
ant  testified  tbat  there  was  In  fact 
eement  or  understanding  on  bis  part 
[th  his  mother  or  brothers,  or  any  of 
at  the  time  of  the  division  of  their 
ty,  or  at  any  other  time,  that  he  was 
nqulsh  bis  right  to  take  any  portion 
:  estate  of  bis  mother.  Hiram  L. 
testified  that  there  was  such  an  under- 
ig  at  the  time  of  the  division,  bnt 
that  he  bad  ever  spoken  of  it  to  his 
'  at  any  time  afterward,  assigning  as 
m  that^  as  she  was  fully  aware  of  It, 
wM  no  necessity  for  mentioning  the 
:  to  her.  As  to  what  occurred  at  the 
t  the  quarrel,  Hiram  L.  Blcks  tratl- 


fled  that  all  tbat  was  said  there  was  an 
assertion  on  bis  part  that  there  was  such  an 
agreement,  a  denial  of  Its  existence  by  con- 
testant, and  the  statement  of  his  mother 
to  contestant  that  he  knew  there  was  such 
an  agreement  The  day  previous  to  her 
death  there  was  a  conversation  between  one 
of  her  grandsons,  Charles  O.  Ricks — a  son 
of  contestant — and  Mrs.  Ricks  and  Hiram  h. 
Ricks.  In  this  Interview  Mrs.  Ricks  de- 
clared her  intention  to  give  Charles  $10,- 
000.  Hiram  suggested  that  she  give  $10,000 
to  all— $8,000  to  Charles  and  $1,000  each  to 
his  two  brothers,  which  was  agreed  to.  Mrs. 
Ricks  then  said,  "I  have  not  done  right  by 
Tom  [contestant];  be  should  have  more." 
Whereupon  Hiram  L.  said,  "You  can  give 
Charlie  and  the  boys  whatever  you  like, 
but  you  can't  give  Tom  a  cent"  A  Mrs. 
Herrlck  testified  that  within  a  month  prior 
to  the  death  of  Mrs.  Ricks,  when  near  the 
residence  of  the  latter,  she  heard  the  ap- 
pellant say:  "If  you  make  a  change  In  that 
property,  I  will  law  away  every  dollar  of  It" 
This  was  said  in  the  house  and  was  all 
she  heard.  There  was  evidence,  also,  tbat 
Mrs.  Ricks  had  stated  to  various  persons 
that  the  contestant  had  made  such  an  agree- 
ment 

From  the  time  contestant  withdrew  his 
portion  of  the  Kicks  estate,  the  remainder, 
which  was  held  in  common  by  Mrs.  Ricks, 
Hiram  L.,  and  his  brother  Casper,  was  man- 
aged, as  we  have  said,  by  Hiram  L.,  and  he 
devoted  all  his  time  and  ^ergy  to  Its  man- 
agement It  was  heavily  burdened  with  in- 
debtedness at  the  time  of  the  division,  and 
from  then  until  the  death  of  his  mother  Hi- 
ram Lb  Ricks  had  paid  In  extinguishment 
thereof,  out  of  his  own  personal  funds,  an 
amount  somewhat  exceeding  $50,000.  After 
the  making  of  the  will,  and  for  several  years 
at  Intervals,  the  contestant  lived  with  his 
mother.  Hiram  L.  Ricks  was  married  and 
maintained  a  residence  of  his  own.  Their 
mother  had  her  own  residence,  and  lived  In 
it  up  to  the  time  of  her  death.  Tbe  relations 
between  the  contestant  and  his  mother  were 
always  affectionate,  as  were  her  relations 
with  all  her  children.  In  addition  to  this 
testimony  was  the  undisputed  showing  that 
tbe  testatrix  was  at  all  times,  even  up  to  the 
time  of  her  death,  a  woman  of  strong  mental 
and  physical  powers.  She  was  highly  educat- 
ed, a  woman  of  strong  and  decided  mind ; 
positive  in  her  ideas  and  opinions.  Contest- 
ant himself  testified  that  he  was  not  pre- 
pared to  say  tbat  his  mother  was  of  a  yield- 
ing, pliant  disposition,  and  could  be  Infiueiic- 
ed  by  anybody;  she  might  be,  to  save  trouble, 
but  It  would  have  to  be  some  strong  reason, 
some  strong  persuasive  force,  and  that  he 
could  not  give  a  single  instance  where  his 
mother  was  compelled  to  do  anything  which 
she  did  not  want  to  do  against  her  will. 
While  disinclined  to  concern  herself  with  the 
details  of  business,  leaving  them  to  he  trans- 
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acted  by  her  son  Hiram,  abe  waa  not  Indlf- 
ter&it  In  Important  business  matters,  but 
frequently  discussed  them  with  her  son  and 
others.  In  this  coDnection  she  was  mucb 
distressed  about  tbe  heavy  Indebtedness  on 
the  BlcbLS  estate,  which  during  the  years  be- 
tween 1892  and  1898,  when  buslaesa  d^res- 
slon  and  "hard  times"  prevailed,  threatened 
tbe  estate  with  bankruptcy,  from  which  It 
waa  saved  only  through  the  activity  and 
carefnl  management  of  Hiram  L  Bides  and 
through  aid  given  by  the  expenditure  of  Ms 
own  p«w)nal  funds.  The  evidence  further 
shows  that  Hiram  L.  Ricks  knew  nothing 
about  the  making  of  her  will  by  his  mother 
until  after  it  was  made  and  banded  to  him. 
He  was  not  consulted  about  its  provisions. 
He  had  not  spoken  to  his  mother  about  mak- 
ing a  will,  nor  tiad  she  spoken  to  him  on  the 
subject  As  to  the  codicil,  he  knew  notblng 
about  her  contemplated  action  in  that  re- 
spect until  after  It  waa  made. 

These  constitute  the  main  and  principal 
facta  in  evidence  in  the  case  upon  which  the 
verdict  of  the  Jury  that  the  codicil  was  pro- 
cured through  the  undue  influoice  of  Hiram 
L,  Ricks  Is  based.  A  careful  consideration 
of  it  satisfies  us  that  the  evidence  does  not 
sustain  the  verdict  on  that  ground. 

In  the  petition  undue  Influence  is  predi- 
cated upon  tbe  charge  that  confldentlal  rela- 
tions existed  between  Hiram  Ia  Ricks  and 
bis  mother,  and  that  be  took  advantage  of 
tbls  relation  to  persuade  her  to  believe  that 
he  was  entitled  to  the  whole  of  her  prop- 
erty and  that  of  her  deceased  son,  Casper  L. 
Ricks.  In  the  opinion  flled  tbls  day  in  tbe 
matter  of  tbe  appeal  from  the  Judgment  on  a 
nonsuit  granted  in  tbe  contest  of  the  will 
(Estate  of  Ricks,  117  Pac.  632,  S.  F.  No.  5,246) 
we  considered  and  discussed  the  rule  as  to 
confidential  relations,  and  upon  practically 
the  same  evidence  as  is  produced  here  held 
that  no  presumption  of  an  abuse  of  sucb  re- 
lation arose  from  tbe  mere  fact  tbat  the  re- 
lation existed,  and  tbat  there  was  no  evi- 
dence whatever  of  Its  exercise  by  Hiram  D. 
Ricks.  Under  these  circumstances  It  is  un- 
necessary bere  to  particularly  consider  tbe 
matter  with  reference  to  this  codicil. 

There  can  be  no  question  but  tbat  Hiram 
L.  Ricks  would  have  an  influence  with  bis 
mother — that  general  Influence  which  an  af- 
fectionate son,  mindful  of  her  comforts  and 
protecting  and  managing  ber  business  inter- 
ests, would  naturally  have.  But  there  Is  not 
a  particle  of  evidence  that  he  took  advantage 
of  tbls  (or  his  own  benefit  and  to  tbe  dis- 
advantage of  contestant,  or  for  any  purpose 
In  connection  with  her  testamentary  disposi- 
tion of  her  property.  Mrs.  Ricks  was  a  wo- 
man of  intelligence,  of  strong  and  decisive 
mind,  and  bo  remained  up  to  the  day  of  ber 
death.  The  evidence  showed  tbat  she  con- 
sulted ber  attorney  in  making  her  will  and 
codicil,  and  that  Hiram  L.  Ricks,  as  we  have 
pointed  out,  bad  nothing  to  do  with  the  mak- 
ing of  either,  and  did  not  know  that  bis  moth- 


er contemplated  making  dther  of  them,  a 
knew  nothing  about  them  until  after  tb 
were  made.  The  codicil  followed  her  will 
far  as  any  disposltiMi  in  favor  of  contests 
is  concerned.  Wliatever  her  reascms  w< 
for  leaving  by  her  will  all  ha  property 
Hiram  I*  and  Casper,  to  the  exclusion 
contestant,  and  ui>on  the  death  ot  the  lati 
making  a  codicil  leaving  all  her  estate 
Hiram,  there  is  no  evidence  whatever  tl 
she  was  unduly  or  at  all  Influenced  so  to 
by  Hiram  L.  Ricks. 

[I]  It  is  claimed,  however,  that,  even 
there  was  no  other  evidence  showing  tl 
Hiram  L.  Ri(^8  took  advantage  of  tbe  c 
fidentlal  relations  existing  between  tilms 
and  his  mother  to  persuade  and  prevail  ui 
ber  to  make  tbe  codicil  In  his  favor,  st 
under  the  evidence  as  to  the  representat 
made  by  him  to  his  mother,  that  contest! 
bad  agreed  at  the  time  of  the  division  to 
llnquish  all  right  or  claim  he  might  have 
any  estate  left  by  her  at  her  deatli.  If 
jury  found  that  such  representation  v 
made,  and  waa  Caise.  such  flndli^  waa  st 
clent  of  Itself  to  support  the  verdict  of 
due  influence.  We  do  not  think  this  posit 
is  sound.  Undue  influence  consists  in  ' 
exercise  of  acts  or  conduct  by  which 
mind  of  the  testator  Is  subjugated  to 
will  of  the  person  operating  on  it;  so 
means  taken  or  employed  which  have  the 
feet  of  overcoming  tbe  free  agency  of  ' 
testator  and  constraining  him  to  make  a  < 
position  of  bis  property  contrary  to  and  < 
ferent  from  what  be  would  have  done  I 
he  been  i>ermltted  to  follow  bis  own  Incll 
tlon  or  Judgment  Fraud,  defining  It  g 
erally,  consists  of  false  statements  or  ft 
pretenses,  or  the  employment  of  any  ti 
or  device  or  means  of  deception  for  the  p 
pose  of  defrauding  another.  Undue  influei 
and  fraud  are  not  IdentlcaL  The  one  i 
reference  to  the  subjugation  of  the  will 
the  testator  and  controlling  it  The  othei 
a  deception  practiced  upon  the  testator, 
a  sense  undue  Influence  is  a  species  of  fra 
but  it  may  be  exercised  iflthout  any  act 
fraud,  or  false  representation  being  made 
the  testator.  One  may  by  constant  and  i 
slstent  importunities  and  beseechlngs  [ 
vail  upon  another  to  make  a  will  in  bis 
vor.  The  will  is  the  r6salt  of  these  impoi 
nities,  yielded  to  by  tbe  testator  for  tbe  si 
of  peace.  There  may  be  no  element  of  fn 
or  false  representation  in  any  of  these 
portunities  or  beseechlngs.  Nevertheless 
effect  of  them  has  been  in  a  broad  sense 
coerce  tbe  mind  of  tbe  testator  to  defn 
other  heirs  who,  but  for  these  im[>ortunit 
would  have  t>een  the  recipients  of  the  bo 
ty  of  the  testator.  Upon  the  other  hand, ' 
undue  Influence  may  have  Its  foundation 
false  and  fraudulent  representations  made 
the  testator.  To  illustrate,  tbe  testator  n 
be  informed  tbat  tbe  heir,  whom  othenv 
he  would  have  recognized,  bad  attempted 
life.  Based  upon  this  false  statement  are : 
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m  and  mental  pressnre  and  coer- 
sclnde  the  belr  because  of  his  at- 
iTlme.  Here  is  presented  a  double 
direct  fraud  upon  the  testator  by 
le  representations,  and  fraud  upon 
berlted  heir  who,  by  reason  of  the 
Suence  exercised  through  such  nils- 
atlon,  Is  deprived  of  the  favor  and 
C  the  testator.  In  this  sense  there 
I  the  element  of  fraud  In  the  exer- 
mdue  influence.  If,  however,  the 
merely  the  fraudulent  repreeenta- 
tbe  h^  has  attempted  the  life  of 
tor  and  Is  not  accompanied  or  fol- 
a  BQccessful  effort  ondTily  to  co- 
will  of  the  testator,  we  have  an  ex- 
fraud  pure  and  simple;  fraud  which 
1  the  will,  but  at  the  same  time  a 
which  there  Is  no  more  element  of 
9uence  than  there  Is  in  an  ordinary 
it  transaction  of  everyday  life  be- 
itractlng  parties.  In  such  a  case  a 
t  undue  Influence  will  not  be  sup- 
'  evidmce  of  pure  fraud,  as,  on  the 
id,  a  finding  of  fraud  will  not  he 
I  by  evidence  showing  solely  the  ex- 
undue  influence;  for  It  Is  to  be 
-ed  tliat  in  a  contest  of  a  will  of  a 
m  the  ground  of  undue  influence  or 
i  law  regards  only  the  acts  dlrect- 
Bt  the  testator.  It  is  the  fraud 
le  testator  and  not  the  Indirect  re- 
raud  against  the  disinherited  heir 
e  law  Is  considering  in  an  attempt 
1  will  on  that  ground,  and  it  is  the 
luence — the  coercing  of  the  mind  of 
or — and  not  the  indirect  but  equal- 
ing fraud  against  the  disinherited 
h  alone  the  law  is  considering  when 
e  is  on  this  latter  ground.  So  that, 
ind  or  fraudulent  representations 
Uie  testator  are  relied  on  as  an  ele- 
indue  influence,  It  must  appear  not 
the  representations  were  false  and 
to  t>e  true  by  the  testator,  but  that 
!  made  the  basis  of  importunity  and 
ressnre  upon  the  testator  and  that 
aentary  act  was  the  product  thereof. 
B  appears,  such  fraud  is  an  element 
influence,  and,  upon  the  proof  of 
yment  to  overcome  the  will  of  the 
1  finding  of  undue  Influence  may  be 
tn  the  other  hand,  representations 
I  false,  while  they  may  exert  an  in- 
ipon  the  testamentary  disposition, 
ey  are  made  not  only  for  that  pur- 
are  used  as  pressure  upon  the  mind 
tator  to  affect  the  disposition  of  his 
constitute  fraud  purely.  Such  false 
atlons  need  not  be  made  to  the  tes- 
sne  who  may  be  beneflted  by  them, 
y  be  made  by  a  stranger.  They 
lade  without  any  object  of  affecting 
nentary  disposition  and  steely  out 
aallce.  If  the  testator,  under  a  be- 
le  truth  of  such  false  statements, 
meed  by  them,  makes  a  will  dlsin- 
ne  who,  but  fw  a  belief  in  the  truth 
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of  such  false  statements,  would  otherwise 
have  been  provided  for  lii  it,  the  will  Is  the 
product  of  fraud  on  the  testator  and  subject 
to  be  declared  Invalid  for  that  reason.  In 
order,  however,  that  the  fraudulent  represen- 
tations may  be  considered  as  an  element  In 
proof  of  undue  influence,  It  must  appear,  not 
only  that  they  were  false  and  made  for  the 
purpose  of  Influencing  testamentary  disposi- 
tion, but  that  they  were  made  the  basis  of 
Importunity  and  pressure  upon  the  testator, 
which  he  was  unable  to  resist,  and  which  ' 
controlled  bis  mind  when  his  wlU  was  made.  ' 
Undue  Influence  and  fl-aud  constitute  two 
separate  and  distinct  grounds,  upon  proof 
of  either  one  of  which  a  will  may  be  de- 
clared Invalid,  and  it  Is  quite  clear  that,  If 
proof  simply  of  fraud  or  fraudulent  repre- 
sentations may  support  equally  an  issue  of  | 
undue  influence  or  an  Issue  of  fraud,  the  dls-  [| 
tlnction  between  those  grounds  of  contest  Is  i 
obliterated.  ! 

In  Page  on  Wills,  1 122,  It  Is  said:  "Fraud 
is  In  Its  nature  closely  allied  to  undue  In-  ' 
fluence,  and  in  many  cases  where  the  Issue 
to  be  tried  Is  devlsavlt  vel  nou  It  is  prac-  i 
tlcally  Impossible  to  distinguish  the  two,  as  t 
the  same  evidence  often  tends  to  support  | 
each  charge.   The  confusion  Is  Increased  by  | 
the  theory  sometimes  expressed  by  the  courts 
that  undue  Influence  Is  to  be  treated  as  a  ' 
kind  of  constructive  fraud.    But,  while  al- 
lied to  undue  influence,  fraud  Is  not  the  same 
thing.    Undue  Influence  is  essentially  over- 
powering the  will.    Fraud  Is  deceit  Such 
considerations  have  led  courts,  where  the 
rules  of  pleading  permit  of  a  distinction  be- 
tween fraud  and  undue  Influence  In  making 
up  the  issues,  to  hold  that  fraud  Is  not  the  [ 
same  thing  as  undue  influence,  and  that  an 
allegation  of  the  one  does  not  Include  an  al- 
l^atlon  of  the  other."   In  Davis  v.  Calvert. 
6  Om  &  J.  (Md.)  209,  26  Am.  Dec.  282,  the 
court  says;  "Fraud  la  a  distinct  head  of  ob- 
jection ^om  Importunity  and  undue  Influence. 
Importunity  and  undue  influence  may  be 
fraudulently  exerted,  but  they  are  not  Insep-  1 
arably  connected  with  fraud."  And  In  Eckert  I 
V.  Floury,  43  Pa.  46,  the  following  language  | 
is  used:  "Now  that  Is  undue  Influence  which 
amounts  to  constraint  which  substitutes  the 
will  of  another  for  that  of  the  testator.  It 
may  be  either  through  threats  or  fraud,  but,  .  ; 
however  exercised,  It  must,  in  order  to  avoid  [ 
a  will,  destroy  the  free  agency  of  the  testa- 
tor at  the  time  when  the  Instrummt  Is  made." 
See,  also,  Hereter  v.  Herster,  122  Pa.  239,  16 
Atl.  342,  9  Am.  St  Rep.  96;  Gordon  v.  Bur- 
rls,  163  Mo.  239,  54  S.  W.  646.   In  Estate  of 
Snowball,  167  CaL  301,  107  Pac.  698,  the  jury 
In  a  will  contest  bad  before  them  the  issues 
of  undue  influence  and  fraud.    They  found 
afiimiatlTely  ou  the  first  and  made  no  re- 
sponse to  the  second.    It  was  claimed  on 
appeal  here  that  the  jury  should  have  found 
on  the  second  Issu^  and  could  not  take  into  ' 
consideration  to  support  the  first  evidence 
whldi  was  flren  In  the  case  of  fraudulent 
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ttatements  made  by-one  of  tlie  derieees  nnder 
the  wlU  to  tbe  testatrix.  It  was  held  that 
fhtr  could.  Bat  In  that  case  it  appears  that 
the  nnwarranted  acduaUons  made  against 
contestant  were  used  as  the  basis  for  and 
were  followed  by  the  persistent  Importonltles 
on  the  testatrix  to  practically  disinherit  con- 
testants, to  which  importunities  she  yielded. 
Clearly  this  was  nndoe  Inflaence  exercised 
by  means  of  frand. 

Under  the  Tlews  annonnced.  in  the  absence 
of  any  proof  of  the  exercise  of  undue  In- 
flnrace  by  Hiram  L.  lUcks  nnder  his  confiden- 
tial relations  with  his  motlier,  or  at  all  prac- 
ticed by  him,  the  Jury  was  not  warranted, 
assuming  that  th^  beHeved  he  had  made  a 
false  and  frauduloit  statonoit  to  his  mother 
of  an  agreemoit  made  by  contestant  to  re- 
linquish all  Interest  In  her  estate,  in  basing 
their  finding  of  undue  influence  thereon.  The 
evid»ce  on  this  subject  of  false  representa- 
tions, as  It  Is  detailed  in  the  record,  could 
only  be  considered  on  the  Issue  of  fnud, 
upon  which  Issue  the  Jury  failed  to  find.  It 
follows,  therefore^  thAt  on  the  issue  of  undue 
influence  the  Terdlct  of  the  Jury  Is  not  sup- 
ported by  the  erldoice.  and  the  order  d«iying 
a  new  trial  must  be  reversed  for  that  reason. 
In  view  of  a  new  trial,  other  points  made 
on  this  appeal  are  to  be  considered. 

[71  It  is  claimed  that  the  declaration  made 
by  the  testatrix  at  the  time  of  the  quarrel, 
namely,  that  appellant  had  told  her  at  the 
time  of  the  division  that  contestant  had 
agreed  to  take  no  further  part  of  the  prop- 
erty, could  not  be  considered  by  tbe  Jury  to 
establish  the  fact  tliat  he  had  made  such  a 
statement  or  representation  to  her.  This  may 
be  conceded  as  correct  The  Jury,  however, 
had  a  right  to  take  Into  consideration  the 
conduct  of  the  appellant  in  connection  with 
the  statement  of  the  testatrix  as  an  admis- 
sion on  his  part  of  the  facts  stated  by  her. 
See  Estate  of  Snowball,  167  Cal.  311,  107 
Fac.  S98. 

[I]  While  the  general  rule  ts  that  declara- 
tions or  admissions  of  one  of  several  ex- 
ecutors, devisees,  or  legatees  are  Inadmissible 
in  an  attack  on  the  validly  of  a  will,  because 
the  interests  of  the  parties  are  several  and 
not  Joint  (E39tate  of  Dolbeer,  149  Cal.  24S.  86 
Pac.  690:  Id..  153  Ctil.  662.  96  Fac.  266).  this 
'  rule  has  no  application  where  this  condition 
of  sevoalty  of  interests  does  not  exist  This 
is  the  situation  here.  The  appellant  being 
the  sole  executor,  devisee,  and  legatee,  his 
interest  alone  could  be  affected  by  either  bis 
admissions  or  his  declarations.  Our  Code 
(Code  Civ.  Proc  i  1870,  subd.  3)  provides 
that:  **An  act  or  declaration  of  another.  In 
the  presence  Or  within  the  observation  of  a 
par^,  and  his  conduct  In  relation  thereto," 
may  be  given  in  evldoice.  The  statement 
of  tlie  testatrix  at  the  time  of  the  quarrel 
between  the  brothers,  namely,  that  Hiram  L. 
Bicfcfl  bad  told  her  of  audi  an  agreement  at 
the  time  the  dlrislon  was  made,  waa  made 
in  his  pres«ice.  If  it  was  not  true,  it  called 


fOT  a  denial  by  him.  As  It  was  not  dnled. 
It  was  only  natural  to  condder  It  as  an  ad- 
misslfm  of  tbe  truth  of  the  statemoit  by  tbe 
only  one  to  be  aifected  by  It^-an  acqulescoice 
in  the  truth  of  the  fact  stated,  implied  from 
his  conduct  In  allowing  It  to  go  unquestioned. 
And  If  the  Jury  believed  the  testimony  of 
contestant  as  to  what  occurred  at  the  quar- 
rel they  had  a  right  to  treat  this  admlssios 
of  the  anwllant — sole  beneficiary  under  tbe 
codidl— as  proof  of  the  fact  itself  that  be 
had  told  his  mother  what  she  stated  he  bad 
at  the  time  she  said  he  did,  and  to  consider 
It  as  bearing  directly  on  any  Issue  before 
the  Jury  to  which  it  was  relevant  As  to 
the  eatress  dedaratlons  of  Hiram  L.  BIcks, 
they  were  admissible  for  the  same  general 
reason.  The  same  Code  section  referred  to 
(subdivision  2  thereof)  declares  that  evidence 
may  be  given  of  the  "act  declaration  oromi»- 
sion  of  a  party  as  evidence  against  such  par- 
ty." Hiram  L.  Blcks  was  a  party  to  tlie  pro- 
ceeding and  the  sole  party  in  tbe  attack  on  tbe 
validity  of  tbe  codicil  whose  interests  woald 
be  aftected  by  tbe  admission  hi  evldmce  of 
bis  declaration,  so  that  the  general  rule 
against  the  admission  of  tlie  dedaratlons  of 
one  of  several  executors,  devisees,  or  lega- 
tees, where  their  Interests  are  several,  bas 
no  application. 

[t]  Nor  was  the  appellant  entitled  to  hare 
the  Jury  instructed  that  his  declsratlona  were 
admissible  and  could  be  considered  only  bs 
the  Jury  for  the  purpose  of  Aowing  tbe  feel- 
ings and  relations  existing  between  the  par- 
ties. The  admlssiODS  and  dedaratlons  s^iii>t 
int&^  of  the  sole  bmefldary  are  admissible 
to  establish  any  fact  In  issue  JSpon  tbe  ra- 
Ildity  of  a  will  which  they  have  a  tendencr 
to  establish,  and  are  not  subject  to  the  lim- 
itation appeUant  claims  for  tliem. 

[II]  As  to  the  dedaratlons  of  testatrix,  fiie 
court  recognized  and  observed  in  tnstructlDg 
the  Jury  the  wdl-establislwd  rule  that  wben 
such  dedaratlons  are  not  part  of  tbe  res 
gests,  th^  are  not  admlssiUe  to  prove,  nor 
may  they  be  coniridered  by  Uie  Jnry  for  tbe 
purpose  of  showing,  the  exorcise  of  nndoe  in- 
fluence, although  such  dedaratlons  were  eiti- 
tled  to  be  shown  and  considered  for  tbe  pur- 
pose of  illustrattog  the  state  of  mind  of  tbe 
testatrix  when  that  state  of  mind  was  materi- 
al. In  re  Calkins,  112  Cal.  301.  44  Fac.  577; 
Estate  of  Arnold,  147  Cat  S93,  82  Fac.  252; 
Estate  of  Thomas,  1S5  CaL  488, 101  Pac  79$; 
Bstate  of  SnowbaU,  1ST  CaL  301,  107  Fac. 
598.  The  court  Instmcted  the  Jury  that  *^l>- 
on  the  question  of  nndne.  influence,  state- 
ments of  the  testatrix  made  dther  befort 
tbe  execution  of  the  codidl  or  after,  and 
which  tend  to  throw  light  on  tier  conditloo  of 
mind,  her  feelings,  and  affections  for  her  tons 
and  her  rdattons  with  them,  are  admlKlble 
for  this  purpose.  But,  as  proof  of  undue  in- 
fluence, tbe  evidence  of  sndi  statonentB  i> 
hearsay  and  incompetent,  and  should  not  be 
considered  by  you.  They  afford  no  substan- 
tive proof  of  undue  inflnencet  and  cannot  be 
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id  tor  SDch  purpose,  and,  before  con- 
can  recover  on  the  ground  of  undue 
ce,  It  Is  ueceesary  that  be  should  prove 
I'due  Influence  was  In  fact  actually  ex- 
ipon  the  testatrix  by  otbo:  evidence 
ler  own  declarations."  Tte  declara- 
□d  statements  of  the  testatrix  had  a 
cy  to  illustrate  her  relations  to  her 
□,  her  feelings  towards  them,  and  her 
on  of  mind  or  belief  as  to  their  re- 
e  claims  or  rights  to  participate  in 
ate,  and  the  InstructlonB  properly  and 
limited  the  jury  to  a  consideration  of 
itements  or  declarations  of  testatrix 
9  purpose  alone. 

judgment  and  order  appealed  from 
'ersed. 

concur:  HENSHAW,  J.;  SHAW,  J.; 
LLOm,  J.;  MELVIN,  J. 

On  Rehearing. 
CURIAM.   Rehearing  denied. 

TTT.  C.  J.  (dissenting).  I  dissent 
he  order  denying  a  rehearing  of  this 
because  in  my  opinion  there  was  evl- 
Ln  support  of  the  contest  of  the  codicil, 
if  true,  was  sufficient  to  warrant  the 
that  its  execution  was  procured  by 
influence.  Whether  this  evidence  was 
r  not  was  a  question  for  the  jury, 
tly  they  believed  it,  and  disregarded 
ifllcting  evidence. 


LAND  V.  ALL  PERSONS,  BTTO. 

Appeal  of  STEPHENS. 

(S.  F.  5,230.) 

ne  Court  of  California.    Aug.  k,  1911.) 

KAL  A.ifn  Bbbob  (S  1024*>— Review— 
inos— Opbniro  Default  judombn'T— 

DAVITS. 

here  the  affidavits  on  a  motion  to  open 
ult  judgment  are  coaflictiag,  those  in 
>f  the  prevailing  party  must  on  appeal 
n  ea  true. 

Note. — For  other  cases,  see  Api>eal  and 
Cent.  Dig.  1  4027;   Dec.  Dig.  (  1024.*] 

ovEnr  (I  142*)— Openinq  Default^ 

KENTS  WHICH  HAT  BE  UtPENBO. 
de  Civ.  Proc.  i  473,  providea  that,  when 
OS  haa  not  been  personally  served  od 
jit,  the  court  may  within  one  year  allow 
Ffendant  or  his  legal  repreaentative  to 
to  the  merit*.  The  plaintiff  and  defend- 
an  action  to  establian  title  to  land  reeid- 
le  aame  houae  on  the  land  in  controveray. 
LcdoD  by  plaiadfl,  notice  was  poated  up- 
front door  and  remained  there  for  a  con- 
ic time,  defendant,  though  bedrid- 
iM  able  to  tranaact  businesa,  and  waa  in- 
of  the  notice,  and  waa  aaked  if  ahe  want- 
>ppoae  the  action.  She  stated  that  she 
j,  and  that  ahe  bad  conveyed  the  lot  to 
f  several  yeara  before,  and  that  he  had 
:be  actfoD  in  accordance  with  her  wiabes. 
ant  waa  never  personally  served  with 
.  Beld  that,  after  the  defendant's  death, 
rt  properly  refused  to  set  aside  a  default 


judgment  and  allow  defendant's  personal  rep- 
resentatives to  defend. 

[Ed.  Note— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  253;  Dec.  Dig.  i  14Z*] 

8.  JUDQUKNT  (S  142*)— Opening  Default— 

Mebitobious  Cause  of  Action. 

Under  Code  Civ.  Proc.  i  473,  providing 
that,  when  a  defendant  has  not  beeo  personally 
served,  the  court  may  allow  such  defendant  or 
hia  legal  representative  after  the  rendition  of 
any  judgment  to  answer  to  the  merits  of  the 
original  action,  to  entitle  a  defendant  seeking 
to  set  aside  a  default,  he  need  only  show  that 
he  has  not  been  personnUy  served  and  has  a 
good  cause  of  action  which  he  could  have  pre- 
sented had  he  been  informed  of  the  pendency 
of  the  action,  for  there  ia  no  presumption  of 
negligence  aa  in  cases  where  there  has  been  per- 
sonal service. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  253;  Dec  Dig.  f  142.*] 

4.  JCDOlflNT   (i  139*)— OPBNINQ  DEFAULT— 
DiSCBBTION  OF  COUBT. 

The  determination  whether  a  defendant  in 
an  action  In  which  there  was  no  personal  serv- 
ice was  gniity  of  laches  in  falling  to  appear, 
there  being  a  showing,  in  opposition  to  the  mo- 
tion onder  Code  Civ.  Proc.  |  473,  to  open  the 
default,  that  he  had  actual  notice  of  the  action 
in  time  to  have  entered  an  appearance  and  pre- 
sented bis  defense,  rests  in  the  discretion  of 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Big.  il  2G5-268;  Dec.  Dig.  |  139.'] 

Xd  Bank.  Appeal  from  Superior  Court  of 
the  City  and  County  of  San  Francisco;  Geo. 
A.  Startevant,  Judge. 

Action  by  James  B.  Boland  against  all 
persons  claiming  title  to  certain  land.  After 
a  Judgment  by  default,  Dolores  V.  Stephens, 
Individually  and  as  administratrix  of  Ml- 
caela  A.  de  Morgan,  moved  to  set  aside  a 
default  judgment  and  to  open  the  cause,  and 
from  a  denial  thereof,  she  appeals.  Affirmed. 

W.  M.  Cannon  (S.  W.  Molkenbuhr,  of  coun- 
sel), for  appellant  Morrison,  Cope  &  Bro- 
beck  (Edward  Hohfeld,  of  counsel),  for  re- 
spondent 

SHAW,  J.  In  a  proceeding  under  the  so- 
called  McEnerney  act  (Stats.  1906  [Ex.  Sess.] 
p.  78),  the  plaintiff  obtained  Judgment  de- 
claring him  to  be  the  owner  In  fee  of  a  cer- 
tain lot  in  San  Francisco.  The  judgment  was 
rendered  upon  default  on  May  27,  1907.  On 
December  2, 1007,  Dolores  V.  Stephens,  claim- 
ing as  sole  heir  of  Micaela  A.  de  Morgan, 
deceased,  served  and  Qled  a  notice  of  motion 
to  be  made  on  December  13,  1907,  to  set 
aside  the  judgment  and  open  the  cause  for 
further  proceedings  In  defense.  On  May  26, 
1008,  she  was  duly  appointed  as  the  adminis- 
tratrix of  the  estate  of  Micaela  A.  de  Mor- 
gan, and  as  such,  on  the  same  day,  she  served 
and  filed  a  notice  of  motion  to  be  made  on 
May  27,  1908,  to  set  aside  the  Judgment  and 
allow  her  to  answer.  Both  motions  were 
denied  by  the  court  From  the  orders  deny- 
ing them,  Dolores  V.  Stephens,  for  herself 
and  as  admlnlfitratrix,  appeals. 

More  than  six  months  bad  elapsed  after 
the  rendition  of  the  judgment  before  either 
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motion  WM  made.  They  were  therefore  too 
late  as  applications  for  relief  on  the  ground 
of  mistake,  inadvertence,  surprise,  or  excus- 
able neglect,  under  the  first  clause  of  section 
473  of  the  Code  of  Olvil  Procedure.  Brown- 
ell  V.  Superior  Court,  157  Cal.  710,  108  Pae. 
91;  Thomas  v.  Superior  Court,  6  Cal.  App. 
631.  92  Pac.  739. 

Another  clause  of  the  section  provides  that, 
"when  from  any  canse  the  summons  in  an  ac- 
tion has  not  been  personally  served  od  the 
defendant,  the  court  may  allow,  on  such 
terms  as  may  be  Just,  such  defendant  or  his 
l^al  representative,  at  any  time  within  one 
year  aft^  the  rendition  of  any  Jadgment  in 
such  action,  to  answer  to  the  merits  of  the 
original  action."  The  appellant  claims  that 
the  application  was  sufflcient  under  this 
clause,  and  that  upon  the  facts  shown  at  the 
bearing  of  the  respective  motions  each  of 
them  should  have  been  granted.  There  was 
no  personal  service  of  tbe  summons  on  Ml- 
caela  A.  de  Morgan,  nor  was  she  named  in 
tbe  affidavit  filed  with  the  complaint  as  re- 
quired by  sections  6  and  6  of  the  act,  as  a 
person  claiming  a  lien  upon  or  interest  In  the 
lot  The  motions  were  heard  together  and 
upon  the  same  affidavits.  It  Is  unnecessary 
to  consider  any  question  except  the  proposi- 
tion that  Mlcaela  A.  de  Morgan  was  barred 
during  her  lifetime  by  reason  of  her  laches 
and  acquiescence  in  the  proceedings.  Upon 
this  ground  we  think  the  motions  were  prop- 
erly denied. 

Tlie  summons  was  duly  issued  in  the  ac- 
tion on  January  24,  1907.  The  first  publica- 
tion thereof  was  made  on  January  29,  1907, 
and  the  last  publication  on  April  2,  1907. 
The  time  fixed  by  section  8  of  the  act,  within 
which  Micaela  A.  de  Morgan  was  required  to 
ma^e  answer  If  she  daimed  any  Interest  In 
the  property,  expired  on  April  29,  1907.  She 
died  on  May  10,  1907,  without  having  en- 
tered her  appearance,  or  taking  any  steps  to 
preserve  any  rights  she  may  have  had  In  the 
property.  Seventeen  days  thereafter  the 
Judgment  was  rendered. 

[1]  The  motion  was  beard  upon  affidavits. 
In  such  cases,  where  the  affidavits  are  con- 
flicting, "those  In  favor  of  the  prevailing 
party  must  be  taken  as  true,  and  the  facts 
therein  stated  must  be  takm  as  establish- 
ed."' Doak  V.  Bruson,  1S2  Cal.  19,  91  Paa 
1002,  aild  cases  there  cited. 

[2]  The  following  facts  were  shown  by  the 
affidavits  filed  In  opposition  to  the  qiotlon; 
For  several  years  prior  to  the  beginning  of 
the  action,  and  from  thence  until  ber  death, 
she  and  Boland  lived  in  the  same  dwelling; 
the  same  being  situated  on  said  lot  A  copy 
of  the  summons  was  posted  on  a  door  In  the 
front  part  of  the  house  on  January  81,  1907, 
and  remained  so  posted  for  a  considerable 
time  thereafter.  Micaela  A.  de  Morgan  was 
confined  to  her  bed  during  tbe  time  betweoi 
tbe  beginning  of  said  action  and  her  death, 
bat  abe  was  capable  and  able  to  transact  bu^- 
and  ab«  wu  a  wodub  not  auUf  In- 


fluenced by  others.  She  was  Informed  of  tl 
notice  posted  on  the  door  of  the  bouse,  ai 
of  the  action  begun  by  the  plaintiff  to  esta 
lish  his  title  to  the  lot,  and  she  was  asked 
she  wanted  to  appear  In  the  action  to  oppo 
it.  She  stated,  In  effect,  that  she  did  m 
that  she  had  conveyed  the  lot  to  the  plal 
tUT  several  years  before  for  consideratioi 
satisfactory  to  herself,  that  be  bad  begun  tl 
action  in  accordance  with  her  desire,  in  ord 
to  restore  his  title  of  record,  and  that  s] 
was  satisfied  that  he  should  have  the  prope 
ty.  This  notice  and  the  pendency  of  sa 
action  was  called  to  her  attention  sever 
times  by  different  persons  during  the  tin 
within  which  she  might  have  appeared.  The 
was  not  even  an  attempt  on  the  part  of  tl 
appellant  to  contradict  these  statements,  < 
to  show  that  Mrs.  de  Morgan  had  no  noti' 
of  the  pendency  of  tbe  action,  or  that  si 
was  in  any  mannec  deceived  in  regard  to  tl 
nature  of  the  action.  No  excuse  was  offen 
in  her  behalf.  It  Is  entirely  clear  that, 
she  had  lived  and  Instituted  these  procee 
ings  herself,  would  have  been  precludt 
from  obtaining  any  relief  against  the  Jnd 
ment  thus  rendered  with  her  knowledge  ai 
at  her  request  or  desire.  The  provision 
question  was  not  designed  for  the  rtHi^  < 
persons  not  served  witb  summons,  who  pe 
mit  a  Judgment  to  be  taken  against  the 
with  their  full  knowledge  and  consent  Tl 
affidavits  also  show  that  Dolores  V.  Stepbei 
was  Informed  of  the  pendency  of  the  actit 
soon  after  it  was  begun  and  that  abe  endea 
ored  to  induce  Mrs.  de  Morgan  to  make  a  d 
fense  thereto,  but  that  Mrs.  de  Morgan  i 
fused  to  do  so.  She  denied  this,  but  b1 
offered  no  excuse  for  the  delay  except  her  t 
leged  Ignorance,  of  tbe  pendency  of  the  actlc 
until  "long  after"  the  judgment  was  re 
dered. 

[3]  In  applications  for  relief  under  th 
clause  of  the  section  there  la  no  preenmptlt 
of  neglect,  as  in  cases  where  there  has  bet 
personal  service.  The  party  is  not  require 
In  the  first  Instance,  to  do  more  than  sbo 
that  he  has  not  been  personally  served  ai 
that  he  has  a  good  defense  to  the  action  ( 
tbe  merits  which  he  could  have  preeenb 
had  he  been  Informed  of  Its  pendency.  On 
T.  Lawlor.  151  Cal.  354,  90  Pac  69L 

[4]  But  bis  opponent  may  show  In  oppoE 
tlon  to  the  application  that  the  applicant  hr 
actual  notice  of  the  action  In  time  to  ha' 
entered  an  appearance  and  present  the  d 
fense,  and  that  the  failure  to  do  so  was  oi 
ing  to  his  n^lect  or  to  his  consent  to  tl 
Judgment  In  that  event  a  case  arises  f< 
the  exercise  of  the  discretion  of  the  coui 
and  it  must  determine  whether  or  not  U 
la<dkes  is  of  a  character  that  shonld  preduc 
the  relief.  Bogart  t.  ^lene,  8S  Minn.  26 
88  N.  W.  748;  MueUer  t.  McCullodi,  t 
Minn.  409,  61  N.  W.  465 ;  Eeenan  v.  Daniell 
18  8.  D.  102,  99  N.  W.  853;  Blytb  v.  Swenso 
15  Utah,  352.  49  Pac  1027;  Jordan  v.  Batd 
Inwn,  89  Waah.  S78,  81  Pac.  fi87.  Zbe  oou 
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was  Justified  In  refusing  tbe  relief 
he  facts  shown  In  opposition  thereto. 
iTottld  support  a  finding  that  Mrs.  d« 
a  consented  to  the  Judgment  and  de- 
t. 

orders  appealed  from  are  affirmed. 

concur:  ANGELLOTTI,  J.;  8L08S, 
)RIGAN,  J. ;  MELVIN,  J. 


QOPLB  V.  BABOOCK.   (Cr.  1,653.) 

ne  Coart  of  California.    Aug.  8,  1911. 

Bebearing  Denied  Sept  6,  1911.) 

[OTUBNT  AND    IkFOBUATION    (S  189*)— 

NSE8  Included  —  Statutoet  Rape  — 
ULT  wn-H  Intent. 

charge  of  statutory  rape  includes  the 
o(  assault  with  intent  to  connnit  rape 

:  force. 

Note.— For  other  caaes,  see  Indictment 
formation,  Cent.  Dig.  |  588;  Dec.  Dig. 

E  (J  5S*)— Statutoet  Rape— AsflAULT 

I MTINT— KVIDENOB. 
idence  on  a  prosecution  for  statutory 
eld  to  show  en  asuult  with  intent  to 
rape,  provided  the  female  was  under 
of  consent. 
Note.— For  other  cases,  see  Rape,  Ont. 
78-81;  Dec  Dig.  |  53.*] 

B  (I  52»)— Statutoet  rape— Aqb  of 
BNT— Etidbncx. 

idence  on  a  proseciitiOD  for  statutory 
■Id  to  warrant  a  finding  that  the  female 
der  the  age  of  conseot. 
Note.— For  other  cases,  see  Rape,  Gent 
71-74,  76;  Dec.  Dig.  |  52.*] 

NE88B8  (f  388*)— lUPBACHUTNT— INOOIT- 

NT  Statcicents— Foundation. 

foundation  having  been  laid  for'  Int- 
ent of  the  mother  of  prosecutrix  In 
7  rape  who  bad  testified  to  prosecutrix 
nder  16  years  old,  the  mother  of  another 
er  that  a^,  could  not  testify  as  to  the 

ages  of  the  two  girls,  it  appearing  ber 
iowIedf;e  thereon  was  from  a  statement 
ecutrix's  mother,  in  a  casual  converse- 
•iOT  to  tbe  occurrence,  about  the  two  girls. 
Note.— For  other  cases,  see  Witnesses, 
)ig.  Si  1233-1242;  Dec.  Dig.  S  388. •] 

tiNAL  IjAW   (I  670*)  —  Tbial  —  Ac- 

WTINQ   OOUET  WITH  OBJECT   OF  QUEB- 

e  questim  asked  by  counsel  for  defend- 
■tatutory  rape  at  the  eod  of  a  long  exam- 
in  no  way  touching  the  age  o(  prosecu- 
te how  she  appeared  at  tbe  time  of  the 
I  compared  with  her  appearance  at  the 
the  event,  so  far  as  ace  was  concerned, 
ether  she  was  dressed  differently,  not  in- 
;  materiality  of  the  evidence  sought,  de- 
should  have  indicated  the  precise  ob- 
the  question;   so  that,  in  the  abaence 
Buch  action  on  his  part,  sustaining  an 
>□   of  Immateriality  and  incompetency 
■tified. 

Note.— For  other  cases,  see  Criminal 
Dig.  I  1593;  Dee.  Dig.  |  670.*] 

[INAL  Law  (f  76B*) — iNSTBUOnOHS— 
UTION  AS  TO  JUDOB'S  OPINION  ON 
9. 

e  court  In  a  statutory  rape  case  having 
per  instructions  left  to  the  jury  tbe 
1  of  tbe  age  of  tbe  female,  with  instruc- 
I  find  for  defendant  in  case  tbey  bad  any 


reasonable  doubt  as  to  whether  or  not  she  was 
under  tbe  age  of  16  years,  the  use  of  the  words 
"child  in  question,"  in  another  instruction,  the 
object  of  which  was  only  to  inform  the  jury 
that  the  offense  of  assault  with  intent  to  com- 
nut  rape  was  included  in  the  charge  of  rape  and 
of  the  elements  of  the  two  offenses,  could  not 
have  been  understood  by  the  jury  as  an  intima- 
tion of  an  opinion  of  the  judge  that  the  girl 
was  onder  that  age. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  762.*] 

7.  Cbiminal  Law  (8  1171*)— Appeal— Haeu- 

LESS   ERBOB— PBEBUKPTION. 

Though  at  the  time  of  the  birth  in  S.  coon- 
ty  of  prosecutrix  in  statutory  rape,  whose  age 
was  in  issue,  there  was  a  law  requirio);  physi- 
cians and  professional  midwives  to  keep  a  regis- 
try of  tbe  time  of  each  birth  at  which  tbey  as- 
sisted, and  to  file  it  with  the  county  recorder, 
the  statement  of  the  district  attorney  in  bis  ar- 
gument in  reply  to  a  claim  that  the  prosecution 
bad  not  shown  the  girl's  age  by  producing  tbe 
records  of  birth  hi  S.  county  that  the  law  re- 
quiring registration  of  births  was  not  in  force 
at  that  time  will  be  considered  harmless,  as  it 
must  be  assumed  that  if  there  was  such  a  rec- 
ord of  prosecutrix's  birth  favorable  to  defend- 
ant it  would  have  been  produced  by  him,  and 
therefore  none  having  been  produced,  that  there 
was  none. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  S|  8126,  3iS!7;  Dee.  Dig,  S 
1171.*] 

8.  CBiianAL  Law  (i  1037*)  — Appeal— Im- 

PBOPEB   RJEHABKS  OP  DiSTBICT  ATTOBNET — 

NBCEssmr  or  Invoking  Action  bt  Coubt. 
Defendant,  having  simply  noted  an  excep- 
tion to  an  improper  remark  of  tbe  district  at- 
torney in  .argument,  and  not  having  asked  that 
the  jury  be  instrncted  that  it  was  improper  and 
to  disregard  it,  cannot  complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1691.  2645;   Dec.  Dig.  § 

9.  Cbihinal  Law  (S  929*)— New  Tbial— Mis- 
conduct OT  Bailift. 

Defendant  Is  not  entitled  to  a  new  trial 
on  a  showing  merely  that  a  bailiff,  who,  on  two 
occasions,  had  custody  of  the  jury,  expressed  to 
various  persons  during  the  trial  his  opinion 
that  defendant  was  guilty;  it  not  being  shown 
that  any  of  these  statements  were  made  in  tbe 
preseoce  or  hearing,  or  came  to  the  knowledge, 
of  any  juror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  ||  2272-2279;  Dec.  Dig.  { 
929.*] 

Melvln,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Frank  R.  Willis,  Judge. 

O.  F.  Babcocb  was  convicted  of  assault 
with  intent  to  commit  rape,  and  from  tbe 
judgment  and  from  an  order  denying  a  mo- 
tion for  new  trial  appeals.  Affirmed. 

D.  K.  Trask  and  Edward  A.  Regan,  for 
appellant  U.  S.  Webb,  Atty.  Oen.,  and 
George  Beebe,  Deputy  Atty.  Gen.,  for  thi' 
People. 

i^NGELLOTTI,  J.  Tbe  defendant  was  in- 
formed against  for  the  crime  of  rape,  alleged 
to  hare  been  committed  upon  a  female  under 
the  age  of  16  years,  and  upon  Us  trial  un- 
der such  information  was  convicted  of  the 
crime  of  "assault  with  Intent  to  commit  tbe 
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crime  of  rape."  From  the  judgment  of  Im- 
prisonment pronounced  on  Bald  conviction 
and  from  an  order  denying  his  motion  for  a 
new  trial,  he  appealed  to  the  District  Court 
of  Appeal,  and  such  appeals  have  been  reg- 
ularly transferred  to  this  court  for  hearing 
and  determination. 

[1]  The  particular  kind  of  rape  charged 
by  the  information  was  that  defined  by  snb- 
dirlslon  1  of  section  261,  Penal  Code,  as  fol- 
lows: "Rape  Is  an  act  of  sexual  Intercounie, 
accomplished  with  a  female  not  the  wife  of 
the  perpetrator,  ••*(!)  wh^e  the  fe- 
male is  under  the  age  of  sixteen  years." 
It  is  not  disputed,  of  course,  that  In  such  a 
case  neither  force  nor  violence  is  essential  to 
the  commission  of  the  crime  of  rape,  or 
that  It  Is  Immaterial  that  the  act  of  sexual 
intercoarse  was  with  the  full  consent  of  the 
female.  She  Is  below  the  age  of  consent,  and, 
as  it  has  be«i  pot,  "the  law  resists  for  her." 
People  T.  Roadi,  129  Gal.  34,  61  Pac.  674. 
In  view  of  this  weU-establisbed  rule.  It  Is 
now  so  firmly  settled  In  this  state  as  to  be 
no  longer  open  to  question  that  one  who 
lays  his  hands  upon  such  a  female,  with  the 
intent  and  for  the  purpose,  then  and  there, 
to  accomplish  an  act  of  sexual  Intercourse 
with  her.  Is  by  so  doing  guilty  of  an  as- 
sault with  intent  to  commit  rape,  even 
though  he  does  not  nse  or  intend  in  any 
event  to  use  any  force  or  violence,  and  the 
female  in  fact  offers  no  resistence  what- 
ever, or  even  expressly  consents  to  all  he 
does.  The  offense  Is  complete  when  he  has 
thus  laid  his  hands  upon  her  with  the  in- 
tention of  then  and  there  accomplishing  such 
purpose,  and  it  is  entirely  immaterial  that 
he  subsequently  voluntarily  desists,  without 
accomplishing  his  purpose.  As  said  In  Peo- 
ple T.  Courier,  79  Mich.  366,  44  N.  W.  571, 
quoted  approvingly  In  People  v.  Roach, 
supra:  "In  cases  of  this  bind  It  Is  not  nec^ 
essary  that  it  shall  be  shown  *  *  •  that 
the  accused  Intended  to  gratify  his  passion 
in  all  events.  If  he  Intended  to  have  sex- 
ual Intercourse  with  the  child,  and  took 
steps  looking  toward  mdi  Interconrse,  and 
laid  bands  upon  her  for  that  purpose,  al- 
though he  did  not  mean  to  use  any  force,  or 
to  complete  bis  attempt  if  It  caused  the 
child  pain,  and  desisted  from  his  attempt  as 
soon  as  It  hurt,  he  yet  would  be  guilty  of 
an  assault  with  Intent  to  commit  the  crime 
charged  in  the  Information."  The  follow- 
ing cases  In  this  state  support  the  conclu- 
sions we  have  stated:  People  v.  Johnson, 
131  Cal.  511.  63  Pac.  842;  People  v.  Vann, 
129  Cal.  118,  61  Pac.  776;  People  r.  Roach, 
129  Cal.  33,  61  Pac.  574;  People  r.  Gomez, 
118  Cal.  326,  50  Pac.  427;  People  v.  Lour- 
intz,  114  Cal.  628,  46  Pac.  613;  People  v. 
Verdegreen,  106  Cal.  211,  39  Pac.  607,  46 
Am.  St.  Rep.  234;  People  v.  Gordon,  70  Cal. 
467,  11  Pac.  762.  The  rule  enunciated  In 
such  cases  as  People  v.  Elemlng,  94  Cal.  308, 
29  Pac  647,  is  not  applicable  where  the  fe- 
male Is  under  the  age  of  consent  It  neoee- 


sarily  follows  that  the  offense  of 
with  intent  to  conunlt  rape  Is  Inc 
such  a  charge  of  rape  as  was  mad 
Information  in  this  case.  The  case 
pie  V.  Allen,  144  CaL  298,  77  Pac 
In  no  way  In  conflict  with  what 
said.  The  affirmance  of  the  refusal 
case  to  give  an  instruction  that  i 
might  convict  the  defendant  charg 
rape  of  the  lesser  offense  of  assault 
tent  to  commit  rape  was  clearly  bai 
the  assumption  that  the  evidence 
particular  case  was  of  such  a  nat 
the  only  possible  conclusion  was  tha 
either  guilty  of  rape  or  not  gnlltj 
offense,  Just  as  in  certain  cases  a  ri 
instruct  as  to  manslaughter  vbexe 
formation  charged  murder  has  been 

[2]  It  follows  from  what  we  hi 
that  according  to  the  defendant's  O' 
mony,  as  given  on  his  trial,  he  was 
an  assault  with  Intent  to  commit  n 
vided  the  female  was  at  the  tlm< 
occurrence  under  the  age  of  16  yea 
testimony  of  the  witnesses  for  th 
tended  to  show  that  he  fully  acoo 
an  act  of  sexual  intercourse  with  I 
own  testimony  was  that  the  act 
accomplished.  But  he  admitted  1 
lowing  a  conversation  between  thei 
hours  before  she  came  to  his  offlo 
day  named  In  the  Information,  o 
with  the  view  of  securing  employni 
remained  there  several  hours,  dorli 
each  of  them  had  four  or  five  drlnka 
cot  brandy;  that  finally,  with  the  1 
then  and  tttore  have  sexual  Intwcou 
her  and  for  that  puriiose  alone,  he 
hands  upon  her,  and  was  proceedli 
complish  the  act,  when,  by  reasoi 
apparott  lllpeas  of  the  girl,  due  to 
ceesive  drinking  <tf  the  brandy,  he  to 
desisted.  Thus,  according  to  his  o' 
mony,  he  was  guilty  of  assault  wit 
to  commit  rape,  If  the  girl  was  thi 
16  years  of  iwe,  and  this  Is  the  oi 
which  he  was  convicted  by  the  Jury. 

t31  It  thus  appears  that  the  <mly 
question  of  fact  in  the  case  as  t 
there  was  any  dispute  was  whet 
girl  was  under  the  age  of  16  year 
time  of  the  occurrence,  which  was  ^ 
20,  1909.  The  evidence  Introduced 
district  attorney  on  this  question  wi 
effect  that  she  was  born  in  Ban  Die 
ty,  Cal.,  on  February  «,  1894.  The 
to  this  effect  was  given  by  the  girt 
her  mother,  her  grandmother,  and  t 
who  attended  her  mother  at  her 
ment  The  testimony  ixC  the  inuee 
tified  by  a  written  monorandum  w 
said  she  had  made  at  the  time, 
dence  Introduced  by  defendant  on  tl 
consisted  of  the  testimony  of  three  i 
to  the  effect  that  in  casual  convi 
had  at  times  shortly  preceding  h 
20,  1909,  the  girl's  mother  had  said 
girl  was  16  years  old,  and  the  test! 
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Itnc88  to  the  effect  that  the  girl  had 
er  that  she  was  five  or  six  months 
!r  than  the  witness,  which  would  have 
her  16  at  the  time  of  the  occurrence. 
Ter  conflict  In  the  evldeoce  was  creat- 
thls  testimony  was,  of  course,  purely 
lUon  for  the  Jury  and  the  trial  court, 
Is  clear  that  the  evidence  was  amply 
rat  to  support  the  conclusion  that  the 
as  under  the  age  of  16  years  on  No- 
r  20,  1909. 
i.  careful  examination  of  the  record 
pee  no  prejudicial  error  In  the  rulings 
court  In  the  matter  of  the  admission 
luslon  of  evidence  material  to  the  Is- 

the  age  of  the  glrL  Mrs.  Spauldlug, 
[ualntance  of  the  girl  and  her  mother 
few  months  only  preceding  the  occnr- 
was  asked  how  the  age  of  the  girl 
red  with  that  of  her  own  daughter, 
as  16  on  March  19,  1909.   It  was  ap- 

from  her  testimony  that  her  only 
idge  on  that  question  was  such  as  she 
ave  acquired  by  reason  of  a  statement 

girl's  mother,  as  to  the  girl's  age. 
in  a  casual  conversation  about  the 
rla.  No  foundation  for  any  Impeach- 
if  the  mother  by  Mrs.  Spauldlng  had 
EUd.  The  purposed  evidence  of  Mrs. 
Ing  was  thus  inadmlseable  for  any 
and  the  trial  court  did  not  err  in 
g  out  what  she  had  already  said  in 
ting  to  answer  the  question.  Wher- 
le  proper  foundation  had  been  laid  for 
peachment  of  the  mother  on  the  ques- 
'  her  daughter's  age  by  showing  In- 
ent  statements,  the  trial  judge  al- 
proof  of  the  statements  claimed  to  be 
stent 

mother  witness  who  knew  the  girl 

0  and  on  November  20,  1900,  was  ask- 
defendanf  s  attorney  how  the  girl  ap- 
at  the  trial  as  compared  with  her  ap- 
ce  on  and  before  November  20,  1909, 
as  age  was  concerned,  and  also  wheth- 

was  dressed  differently  on  the  trial 
lie  way  she  dressed  on  and  before 
ber  20,  1909.  Objections  to  these 
ns  were  sustained.  The  object  of 
iposed  evidence  was  not  stated  to  the 
7urt,  and  no  statement  was  made  as 
nature  of  the  answers  expected.  De- 
t's  connsel  simply  asked  the  questions 
end  of  a  long  examination  In  no  way 
Lg  the  question  ot  age,  made  no  state- 
In  the  face  of  the .  objection  of  Im- 
ility  and  Incompetency,  as  to  what 
ected  to  prove,  and  accepted  the  rul- 
!  the  court  without  comment  It  Is 
hat  answers  to  these  questions  would 
cessarlly  have  shown  a  condition  of 

material  to  any  issue  In  the  case. 

not  suggested  to  the  court  that  any 

had  been  made  In  the  appearance  of 

1  for  the  purpose  of  making  her  ap- 
onnger  to  the  jury  than  she  really 
■  that  would  have  such  effect.  We  think 

was  Incumbent  en  defendant,  under 


the  circumstances,  to  acquaint  the  trial  court 
with  the  precise  object  of  the  questions,  and 
that,  in  the  absence  of  such  statonent  on 
his  part  the  court  was  Justified  in  sustain- 
ing the  objections.  See  Splnks  v.  Clark, 
147  CaL  453,  82  Pac  46.  There  U  certainly 
nothing  in  the  record  to  Indicate  that  the 
proposed  proof  was  of  the  slightest  Import- 
ance to  the  defendant  While  the  girl  was 
on  the  witness  stand,  she  testified  that  she 
was  not  wearing  her  hair  exactly  as  she  did 
on  November  20,  1909,  but  that  she  was 
wearing  It  "very  similar."  She  said  that 
she  had  no  objection  to  dressing  it  as  it  was 
on  that  day,  but  the  trial  court  refused  to 
Instruct  her  to  do  so,  although  requested  by 
defendant's  counsel  to  make  sndi  direction. 
There  was  no  intimation  by  anybody  that 
the  hair  was  dressed  at  the  time  of  the  trial 
in  such  a  manner  as  to  make  the  girl  appear 
younger  than  ahe,  in  fact  was,  or  that  any 
change  had  been  made  in  the  method  of 
dressing  her  hair  for  the  purpose  of  pro- 
ducing that  effect  The  mere  fact  that  she 
was  wearing  It  at  the  time  of  the  trial  In 
a  slightly  different  way  from  that  used  by 
her  on  and  before  November  20,  1909,  was 
of  no  Importance. 

[I]  The  trial  court  clearly  and  definitely 
instructed  the  jury  that  It  was  for  them  to 
determine  the  question  of ,  the  age  of  the  fe- 
male upon  whom  the  offense  was  alleged  to 
have  been  committed,  and  that,  if  they  had 
a  reasonable  doubt  as  to  whether  or  not  at 
the  time  of  the  alleged  intercourse  the  fe- 
male was  under  the  age  of  16  years,  they 
must  give  the  defendant  the  bmeflt  of  such 
doubt  and.  find  him  not  guilty,  even  though 
satisfied  that  he  had  sexual  Intercourse  with 
her.  It  is  claimed,  however,  that  by  the 
use  of  the  words  "child  In  question"  In  an- 
other instruction  on  the  offense  of  assault 
with  intent  to  commit  rape  the  trial  Judge 
Intimated  to  the  Jury  that  he  believed  tliat 
the  girl  was  under  16  years  of  age  at  the 
time  of  the  occurrence.  The  sole  object  of 
this  Instruction  was  to  Inform  the  jury  that 
the  offense  of  assault  with  Intent  to  commit 
rape  was  included  in  the  charge  of  rape  and 
of  the  elements  essential  to  constitute  such 
offense.  There  is  to  our  minds  nothing  In 
this  instruction,  especially  when  considered 
In  connection  with  the  other  Instructions 
given,  Indicating  that  the  term  "child  in 
question'*  was  used  by  the  judge,  or  could 
have  been  understood  by  the  jury  to  have 
been  used  by  the  Judge,  as  an  expression  or 
intimation  of  his  opinion  as  to  whether  the 
girl  was  under  the  age  of  16  years.  The 
charge  clearly  left  that  question  of  fact  sole- 
ly to  the  jury,  unembarrassed  by  even  the 
slightest  intimation  of  opinion  on  the  part 
of  the  trial  Judge. 

[7]  Complaint  is  made  that  the  district  at- 
torney was  guilty  of  prejudicial  misconduct 
In  his  closing  argument  He  said,  apparently 
in  reply  to  a  claim  made  by  defendant's  at- 
torney in  argument,  that  the  prosecution  had 
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not  shown  tbe  afe  of  Qie  glri  prodadng 
a  copy  of  the  record  of  births  In  San  Diego 
county:  "How  foolish  for  counsel  to  stand 
here  and  ask  why  we  did  not  bring  the  reo 
ords  from  San  Diego  county.  Well,  gentle- 
men, every  man  Is  supposed  to  know  the  law, 
and  that  the  law  requiring  registration  of 
births  was  not  In  force  at  the  time  this  ^1 
was  bom,  and  therefore  there  Is  no  official 
record  of  anyone  who  was  bom  16  years  ago, 
except  it  Is  In  the  churches  and  family 
Bibles."  Counsel  for  defoidant  noted  an  ex- 
ception to  the  remarks  ctf  the  district  attor- 
ney, saying:  "There  is  no  erldence  of  any 
such  fact"  The  district  attorney's  stat^ 
ment  was  not  correct  There  was  a  law  In 
force  at  tbe  time  of  the  girl's  birth  requiring 
physicians  and  professional  mldwlves  to  keep 
a  registry  of  the  time  of  each  birth  at  which 
they  assist  professionally,  and  to  quarterly 
file  with  the  county  recorder  a  certiSed  copy 
of  their  register.  Sections  3075,  3077,  Pol. 
Oode,  as  they  then  stood.  Whether  this  law 
had  beea  followed  in  tbe  case  of  this  girl, 
and  consequently  whether  there  was  any  of- 
ficial record  In  ber  case,  did  not  affirmative- 
ly appear,  but  It  Is  reasonable  to  assume  that 
If  such  a  record  eitlsted  In  regard  to  this 
girl,  showing  anything  in  regard  to  her  date 
of  birth  that  would  assist  defendant,  it  being 
as  available  to  defendant  as  It  was  to  the 
people,  snch  record  would  have  been  pro- 
duced by  defendant  There  was  no  pretence 
on  the  trial,  or  on  the  motion  for  a  new  trial 
or  on  this  appeal,  that  there  was,  in  fact, 
any  official  record  In  San  Diego  county  show- 
ing anything  Inconsistent  with  the  testimony 
of  the  witnesses  for  the  prosecution  as  to  the 
date  of  the  birth  of  the  glrL  Under  the  cir- 
cumstances, an  appellate  court  should  assume 
that  there  was  no  such  record,  and,  this  be- 
ing so,  it  Is  Impossible  to  see  bow  defendant 
could  have  been  prejudiced  by  the  stat^ent 
of  the  district  attorney. 

[I]  Furthermore,  defendant  is  In  no  posi- 
tion to  avail  himself  of  the  claim  of  mis- 
conduct of  the  district  attorney  in  this  mat- 
ter. He  In  no  way  invoked  any  action  on  tbe 
part  of  the  trial  court  to  obviate  the  efTect 
of  tbe  statement,  and  the  statement  was  of 
such  a  nature  that  any  improper  eCtect  could 
have  been  avoided.  He  simply  noted  an  ex- 
ception to  tbe  remarks  of  tbe  district  attor- 
ney, as  was  the  case  in  People  v.  Shears,  133 
C^l.  159,  65  Pac.  295,  where  the  district  at- 
torney made  an  Improper  statement  This 
court  said:  "This  was  Improper,  but  Its  ef- 
tedt  would  have  been  removed  if  the  defend- 
ant had  asked  the  court  to  Instruct  tbe  Jury 
that  it  was  Improper,  and  to  disregard  It. 
He  did  not  Invoke  the  action  of  the  court 
but  contented  himself  with  excepting  to  the 
remarks  of  the  district  attorney.**  And  the 
Judgment  was  affirmed.  There  is  no  other 
speciQcation  of  misconduct  on  the  part  of  tbe 
district  attorney  that  in  view  of  the  circum- 
stances of  this  case  requires  notice. 

[t]  On  the  motion  for  a  new  trial,  defend- 


ant presented  several  affidavits  to  I 
that  during  tbe  progress  of  tlie  t 
before  the  case  was  glvm  to  tbe  ; 
bailiff  of  the  court  had  expreraed  t* 
persons  his  opinion  tliat  the  defeni 
guilty  of  the  offense  charged.  The 
not  in  the  custody  of  an  officer  di 
pr<^;ress  of  the  trial,  except  during 
for  dlnn»  just  prior  to  the  closing  i 
of  tbe  district  attorney,  and  again 
retired  to  deliberate  upon  the  verdl 
bailiff  was  tbe  officer  who  bad  chari 
Jury  at  such  times.  It  was  Qot  mai 
pear  that  any  of  these  statement 
bailiff  was  made  within  the  presoicc 
Ing  of  any  Juror,  or  came  to  the  k 
of  any  Juror,  and  the  bailiff's  afflda 
tived  any  such  condition.  The  tr 
was  amply  warranted  in  concluding 
Juror  heard  or  knew  of  any  statemi 
by  the  bailiff  In  this  behalf.  It  folli 
however  much  we  may  condemn  the 
the  bailiff,  it  must  be  assumed  here  ! 
with  tbe  conclusion  of  the  trial  conr 
Juror  had  any  knowledge  of  the  o] 
expreraed,  and  Oiat  consequently  i 
could  not  have  beoi  injured  tha«b 
plaint  is  also  made  in  this  conneci 
tbe  court  erred  In  placing  the  Jury  1 
of  this  bailiff  daring  the  recess  ab 
ferred  to  and  when  it  retired  to  i 
upon  its  verdict  A.  comidete  onswc 
claim  is  that  tbe  record  does  not  s! 
defendant  on  either  occasion  made  a 
Ing  of  fact  tending  to  provb  that  G 
had  expressed  any  opinion  relatlv 
guilt,  or  that  the  fact  of  disqualifies 
In  any  way  been  broaght  to  the  att 
the  trial  court  There  was  a  mer 
that  he  had  expressed  such  opinion 
evidence  whatever  was  off^d  in 
thereof.  The  trial  court  did  not  e 
fusing  to  sustain  tbe  charge  In  the 
of  some  showing  to  support  It  Tb< 
People  V.  Fellows,  122  CaL  238,  54  : 
is,  tnerefore,  not  in  point 

There  was  no  snch  showtng  of  n 
covered  evidoice  as  to  compel  the 
of  a  new  trial  on  that  ground.  In 
showing  was  of  sacfa  a  nature  that  v 
see  how  the  trial  court  could  well  fa 
that  there  should  be  a  new  trial  on 
thereof. 

What  we  have  said  disposes  of 
points  we  deem  it  necessary  to  discu 
apparent  from  the  record  that  defen 
had  a  fair  and  Impartial  trial  upon 
its,  and  we  can  perceive  no  gron 
which  an  appellate  court  may  pro] 
verse  the  Judgment  of  tbe  trial  cou 
order  den^ng  a  new  trial. 

Tbe  Judgment  and  order  denyln) 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  8IOB8.  J 
SHAW.  J.;  LORIOAN,  J. 

MELVIN.  J.  I  dissent  I  think 
flagrant  misconduct  of  the  district 
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Ired  tlie  defendant  of  a  fair  trial.  Conn- 
or defendant  In  htB  argument  asked  why 
irosecatloD  had  not  produced  the  record 
rtha  from  San  Diego  county,  and  Invoked 
>resumptlon  that  "higher  evidence  would 
dverse  from  Inferior  being  produced." 
on  1063,  iubd.  6,  Code  CIt.  Proc.  This 
Id  the  right  to  do,  and  the  argument  was 
appropriate,  for  I  regard  record  evl- 
e  of  a  birth  higher  than  the  mere  recol- 
in  of  a  witness.  In  answer  to  this  argn- 
,  the  district  attorney  was  permitted  by 
»urt  to  declare  that  at  the  alleged  date 
le  birth  of  the  prosecutrix  there  was  no 
requiring  the  registration  of  births.  In 
the  district  attorney  was  mistaken,  bat 
court  ratided  the  mistake  by  falling  to 
«  the  objection  of  defendant's  counsel, 
efore  the  defendant  was  deprived  of  the 
at  of  the  presumption,  which  rery  prob- 
wauld  have  turned  the  scales  in  bis  fa- 
That  the  Jurors  did  not  believe  the 
1  testimony  is  evident  from  the  fact  that 
did  not  find  in  accordance  with  her 
'  that  an  act  of  sexual  Intercourse  had 
commftted.  They  did  believe  dtfend- 
account  of  the  happenings  In  his  otBce. 
only  question  left  for  them  to  determine 
the  age  of  the  girl.  There  was  evidence 
igly  tending  to  contradict  the  girl's  moth- 
ind  the  prosecutrix  herself,  in  that  it 
ed.  if  believed,  statements  by  them  made 
-  to  the  trial  that  the  girl  was  more 
16  years  of  age.  The  production  of  the 
'd  would  have  been,  therefore,  very  11- 
aatlng  to  the  Jnry,  and  the  failure  to  pro- 
It  would  have  probably  convinced  the 
m  that  it  wonld  fall  to  corroborate  the 
eases  for  the  prosecution.  The  Jurors 
d  liave  been  Justified  in  such  a  conclu- 
as  a  result  of  the  presumption  above 
id.  In  this  condition  of  the  case  the  dis- 
attomey  threw  the  weight  of  his  of- 
dlgnlty  Into  an  erroneous  explanation 
Is  failure  to  produce  the  record.  That 
Incident  deprived  the  defendant  of  a 
right  to  the  benefit  of  the  presumption 
scarcely  be  doubted,  and  that  the  error 
most  harmful  to  him  seems  to  me  to  be 
lutely  certain. 

hlnk  the  Judgment  should  be  reversed. 


PSON  V.  POUCE  COURT  OF  CITY  OF 

riverside;  et  al.    (L.  A.  2,07U.) 
reme  Court  of  California.    Aug.  8,  1911.) 

iOHIBITION  (I  S*)  —  COCBTS  — BbCISTENCE 
ADEQUATE  REMEDY  BY  APPEAL— "PLAIN, 
EEDY  AKD  ADEQUATE  REUEDT  IN  THB  OB- 

rABY  Course  or  Law." 
Riverside  City  Charter  (St.  1907,  p.  1330) 
1,  creates  a  police  court,  and  gives  it  ju- 
rtion,  concurrent  with  the  justices'  court, 
civil  actions  and  proceedinfra  arising  with- 
le  city  limits.  Defendant  in  an  action  in 
court  to  recover  on  a  note,  after  his  de- 
er for  want  of  jurisdiction  bad  been  over- 
,  applied  for  a  writ  of  prohibition  against 


the  police  court  and  the  Judge  thereof.  Code 
Civ.  Proc.  I  1102;  definea  the  writ  of  prohibi- 
tion and  ita  effsct  Section  1108  provides  that 
the  writ  may  be  issued  to  an  inferior  tribunal 
in  all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of 
law,  and  section  974  gives  an  appeu  from  the 
judgment  of  a  Justice's  or  polica  court.  Held, 
that  the  prohibition  was  properly  denied,  be- 
caiue  under  section  974  the  applicant  had  a 
plain  and  adequate  remedy  at  law  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  il  4-19;  Dec,  Dig.  |  B.*] 

2.  Pbohibition  (I  34*)— Right  of  Review— 

PaBTIES  AaOBIEVED. 

'Where  a  writ  of  prohibition  has  been 
granted  by  the  superior  court  against  the  po- 
lice court  on  the  ground  of  want  of  jurisdiction 
after  relator's  demurrer  to  the  complaint  in  a 
suit  in  that  court  on  the  same  ground  had  been 
overruled,  and  the  grant  of  the  writ  was  erro- 
neous because  of  the  existence  of  a  remedy  by 
appeal,  the  police  court  ia  aggrieved  so  as  to 
warrant  an  appeal,  even  tfaouKh  it  lacked  juris- 
diction of  the  suit  before  It  which  It  was  pro- 
hibited from  acting  on. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  83;  Dec  Dig.  |  34.*] 

Beatty,  O.  J.,  and  Angellotti,  J.,  dinenting. 

In  Bank.  Appeal  from  Superior  Court, 
Riverside  County ;  F.  E.  Denamore,  Judge. 

Application  by  A.  Simpson  for  a  writ  of 
prohibition  to  be  directed  against  the  Police 
Court  of  the  City  of  Riverside  and  G.  A. 
French,  Judge  thereof.  From  a  Judgment  of 
the  superior  coiurt  granting  a  peremptory 
writ  of  prohibition,  tbe  defeddauts  appeal. 
Judgment  reversed,  with  directions  to  the 
superior  court  to  dismiss  the  proceeding. 

Miguel  EstudUlo,  for  appellants.  Ohas.  R. 
Omy,  for  respondent 

SL08S,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  awarding  a  per- 
emptory writ  of  prohibition.  An  action  was 
commenced  in  the  police  court  of  the  city  of 
Riverside  by  E.  Carlln  against  A.  Simpson 
(respondent  herein)  to  recover  $126  alleged  to 
be  due  upon  a  promissory  note.  Simpson  ap- 
peared and  demurred  to  the  complaint,  upon 
tbe  ground  that  the  police  court  had  no  Ju- 
risdiction of  the  subject-matter  of  the  action. 
The  demurrer  being  overruled,  this  proceed- 
ing was  instituted  in  the  superior  court  to 
prohibit  tbe  police  court  and  the  Judge  there- 
of from  proceeding  further  in  the  cause. 

[1]  The  charter  of  the  city  of  Riverside 
provides  for  the  creation  of  a  police  court, 
and  undertakes  to  vest  in  that  court  Jurisdic- 
tion, concurrent  with  that  of  the  Justices' 
court,  "of  all  civil  actions  and  proceedings 
arising  within  the  corporate  limits  of  tbe 
dty  and  which  might  be  tried  in  said  Jus- 
tices' court."  Section  193,  Stats.  1907,  p. 
1330.  The  contention  of  the  respondent  ts 
that  this  provision  is  ineffectual  as  a  grant 
of  Jurisdiction  In  cases  of  the  kind  here  in- 
volved. Regardless  of  tbe  merits  of  this  con- 
tention, we  think  the  writ  of  prohibition 
should  have  been  denied  In  the  court  below. 
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for  tbe  reason  that  tbe  petitioner,  Simpson, 
bad  a  plain,  speedy,  and  adequate  remedy  In 
the  ordinary  course  of  law  for  any  act  to  be 
done  In  excess  of  tbe  Jurisdiction  of  tbe 
police  court  Code  Clr.  Proc.  S|  1102,  1108. 
An  appeal  may  be  taken  to  tbe  superior  court 
on  questions  of  law  or  fact,  or  both,  from  m 
Judgment  rendered  In  a  clrll  action  In  the 
police  court  Code  CIt.  Proc  {  974.  That 
such  appeal  Is  a  plain  and  speedy  remedy  la 
not  questioned.  We  t^lnk  It  clear,  too,  that 
the  remedy  la  ratlrely  adequateu 

In  support  of  tbls  concloslfHi  It  will  not 
be  necessary  to  do  more  than  to  refer  to  the 
recent  dedalon  of  the  District  Court  of  Ap- 
peal for  tbe  First  Appellate  District  In  Bam- 
berger T.  Police  Court  of  tbe  Cl^  of  Fresno, 
12  CaL  App.  1S3.  106  Fac  894,  107  Pac.  614. 
In  that  case,  wblcb  was  In  Its  facts  precisely 
simUar  to  the  one  at  bar,  the  court  held  that 
the  writ  of  prohibition  was  properly  denied 
for  the  reason  above  stated,  and  dted  au- 
thorities to  support  Its  ruling.  An  at^llca- 
tion  for  a  hearing  In  this  court  was  denied. 
The  chief  Justice  filed  an  elaborate  opinion 
in  support  of  hla  dlss^t  from  tbe  order  re- 
fusing to  transfer  tbe  cause,  and  In  that  opin- 
ion MEpressed  bis  view  that  an  appeal  which 
could  not  be  carried  beyond  tbe  superior 
court  la  not  each  an  adequate  remedy  as  to 
bar  the  petitioner's  right  to  resort  to  a  writ 
of  prohibition,  in  which  proceeding  he  might 
liave  the  question  at  Issue  ultimately  deter- 
mhied  by  the  highest  court  in  tbe  stat&  But 
notwithstanding  the  forceful  presentation  of 
this  position,  a  majority  of  the  court  took 
the  other  view  and  agreed  with  the  District 
Court  of  Appeal  that  problbltlon  would  not 
lie.  Tbe  court  below  thwefore  erred  In 
granting  the  writ  for  the  reason  that  tbe 
plaintiff  bad  a  plain,  Bpeedy*  and  adequate 
remedy  in  the  ordinary  course  of  law. 

[2]  TbiM  bdng  so,  we  will  not  eater  Into 
any  examination  of  the  question  of  the  Juris- 
diction of  the  polios  eoort  «t  fbe  city  of  Blv- 
erild&  Even  if  we  should  upon  such  an  cex- 
amlnation  conclude  that  that  court  was  with- 
out Jurisdiction,  it  could  not  be  said  that 
the  wror  of  the  superior  court  In  granting  a 
writ  of  prohibition  was  without  prejudice  to 
the  appelant  The  appelant  is  the  police 
court  It  18  not  a  party  to  the  action  of 
Oarlln  against  Simpson,  and  has  no  direct  In- 
terest in  tbe  outcome  of  that  action.  It  has, 
howeTor,  a  right  to  appeal  from  any  Judg- 
ment a^tinst  it  pndUbltlng  it  from  proceed- 
ing in  tliat  action,  and  has  a  right  to  be  re- 
Uered  from  any  writ  Improperly  Issoed  so 
prohibiting  it  Whether  acting  within  or 
without  Its  Jnrlsdlctifm,  It  is  subject  to  pro- 
blbltlon only  In  cases  whwe,  nndor  the  stat- 
nte^  protaibitttm  will  properly  lie.  It  Is  as 
mu(di  injured  1^  a  writ  of  prohlbitloiii  grant- 
ed at  the  suit  of  one  having  a  i^aln,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law  as  by  a  writ  granted  In  a  case  vhare 
it  is  acting  within  its  Jurisdiction. 


Tbe  Judgmoit  Is  reversed,  with  dire 
to  the  superior  court  to  dismiss  the  pr 

ing. 

We  concur:  SHAW,  J.;  LOBiaAJ 
IfELYIN,  J. ;  HBN8HAW,  J. 

ANGELLOTTI,  J.  I  dissent  I  am 
tire  accord  with  the  views  expressed  I 
District  Court  of  Appeal  In  decldini 
case,  to  the  effect  that  the  police  court 
cltgr  of  Blverslde  Is  without  Jurlsdlctl 
the  civil  case,  action  in  which  by  said 
court  It  was  sought  to  restrain  by  thl 
ceedlng  In  prohibition.  Under  such  ci 
stances,  I  quite  agree  with  the  District 
of  Appeal  that  a  reversal  of  the  Jud, 
of  tbe  superior  court  granting  a  writ  o 
hlbltlon  should  not  be  had,  ev«i  If  v 
sume,  in  accord  with  some  of  tbe  dec! 
that  the  writ  might  have  been  dmled 
the  ground  that  tbe  parties  seeking  it 
plain,  speedy,  and  adequate  remedy  t 
peal.  No  good  purpose  can  be  subseiv 
permitting  the  police  court  to  hear  ai 
termhie  tbe  case  on  its  merits,  with  tb 
sequent  expense  and  Inconvenience  to 
parties,  if  the  decision  of  that  court 
to  be  set  aside  on  an  appeal  to  the  so 
court  on.  the  ground  of  want  of  Jurlsdi 
See  Campbell  v.  Durand  (Utah)  115  Fai 
990.  Fuithw,  the  question  whether  a 
speedy,  and  adequate  remedy  by  appe 
Ists  In  any  particular  case  la,  to  my 
one  largely  within  the  discretion  of  the 
to  whidi  the  application  for  prohibit 
made.  The  mere  fact  tlut  tba»  Is  a 
peal  given  by  the  law  is  not  necessoril 
fldent  to  bar  the  ronedy  by  problbiti«L 
remedy  by  a^teol  must  always  be 
speedy,  and  adequate,  and  whether  tt 
such  a  nature  must  d^end  «i  tlie  fa 
each  particular  caseb  We  have  notbi 
tbe  record  of  tbls  cose  ttiat  con^^  th 
elusion  that  there  was  an  abuse  of  disc 
on  the  part  ot  tbe  court  In  determlnlni 
the  runedy  tqr  appeal  was  not  a 
speedy,  and  adequate  remedy. 

BBATTT,  0.  J.  I  dissent  No  off 
here  made  to  refute  the  proposition  ■ 
I  attempted  to  sustain  by  my  oi^ 
Bamberger  v.  Police  Court  ^^wrted 
CaL  App.  15S,  106  Pac.  894,  107  Pa& 
uid  I  may  assume  it  to  be  conceded  tbi 
doctrine  ct  that  case  necessarily  resu 
denying  to  tbe  dtlcns  of  California  a 
of  appeal  to  this  court  secured  to  tiu 
the  Constitution.  By  the  Oonstttotla 
superior  court  is  glTsn  wiginal  Juried! 
and  this  court  and  tlie  District  Goort  < 
peal  also  are  given  appellata  Jnrlsdleti 
prohibition— that  it  to  say,  In  all  or 
proceedings  properly  instituted  fat  tbt 
pose  of  preventing  a  threatoiea  nsori 
of  JtriUcial  authority.  But  a  police  < 
having  no  Jurtsdletlwi  of  tha  mltfwt-m 
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res  a  citizen  to  answer  a  salt  upon  a 
ilaiy  obligation.    Objection  Is  properly 

by  demurrer  to  the  Jurisdiction.  Tbe 
Uon  la  OTerruled  and  the  defendant 
red  to  answer.  He  petitions  for  a  writ 
'ohibltloD,  but  It  is  denied  by  tbe  su- 
r  court  upon  the  sole  ground  that  an 
tl  to  that  court  from  "tbe  judgment 
It"  Is  a  plain,  speedy,  and  adequate 
3y  for  his  grievance.  In  answer  to 
:he  petitioner  urges  that  such  an  appeal 
I  make  the  superior  court  bis  last  re- 
in case  tbe  jurisdiction  of  the  police 

should  there  be  sustained,  whereas  it 
9  desire  and  Intention  to  avail  himself 
B  const)  tntlonal  right  of  appeal  to  the 
ir  courts  for  a  final  determination  of 
uthorlty  of  the  police  conrt  to  compel 
to  answer.  To  this  there  Is  no  reply 
)t  that  his  deprivation  of  a  constitu- 
1  right  is  too  small  a  matter  to  be 
1  discussion.  I  am  still  nnreconclled  to 
method  of  disposing  of  the  question. 

conceding  that  my  scruples  on  this 

may  be  ovemlce,  it  is  clear,  as  pointed 
y  Justice  ANGELLOTTI,  that  there  Is  a 
rial  difTerence  between  this  case  and 
'resno  Case.  The  objection  to  prohlbl- 
apon  tbe  ground  of  other  plain,  speedy, 
idequate  remedy  addresses  itself  to  the 
!tlon  of  the  tribunal  whose  restraining 
r  is  Invoked,  It  Is  not  jurisdictional,  and, 
tier  It  has  granted  or  denied  tbe  writ, 
rder  will  not  be  reversed  except  for 
!  of  discretion.  That  the  allowance  of 
remedy  is  discretionary  Is  a  doctrine 
ughly  established  by  the  cases  decided 
la  court.  The  cases  of  LIndley  r.  Su- 
r  Court.  141  Cal.  220,  74  Pac.  766,  and 
r  Company  v.  Superior  Court,  147  Cal. 
82  Pac.  70,  were  precisely  the  same 
)t  In  the  matter  of  convenience  to  the 
B  and  expense  to  the  parties,  yet  in 
■JxB  writ  was  granted  and  In  the  other 
d.  It  does  not  follow,  therefore,  that, 
ise  the  denial  of  the  writ  was  affirmed 
le  Fresno  Case,  tbe  allowance  of  the 

mnst  be  reversed  In  this  case.  If 
3  Densmore  had  reason  to  conclude  that 
al  in  the  police  court,  followed  by  an 
il  to  his  court,  would  Involve  costs  and 
le  out  of  all  proportion  to  the  amount 
)Dtroversy,  and  if  he  could  see  that 
ueetlon  of  jurisdiction,  which  sooner  or 

be  must  decide,  could  be  solved  In  the 
lal    proceeding   as   conveniently  and 

expeditiously  and  wltb  less  expense 
after  a  trial  and  appeal,  how  can  it  be 
tbat  be  abused  his  discretion  In  allow- 
he  writ?  Tbe  question  to  be  decided 
purely  a  question  of  law.   Tbe  allega- 

of  the  petition  brought  It  within  his 
Uctlon,  and  the  coarse  he  pursued  In  de- 
E  It  in  advance  of  a  trial  and  appeal 
recommended  by  tbe  same  consldera- 

whlch  justify  tbe  ordinary  practice  In 
and  criminal  actions  of  determining  tbe 


Issues  of  law  before  proceeding  to  try  tbe 
issues  of  fact  His  course,  In  short,  If  sus- 
tained, would  have  resulted  in  a  saving  of 
time  and  money  to  tbe  parties,  and  would 
have  made  a  useful  precedent  in  like  cases. 
It  would  also  have  settled  the  Important 
question  as  to  the  Jurisdiction  of  tbe  police 
court  before  the  statute  of  limitations  be- 
came a  bar  to  a  new  action  by  Carlln  in  a 
Justice's  court  if  that  became  necessary.  In 
view  of  the  fact  that  the  superior  court, 
tbe  District  Court  of  Appeal,  and  Justice  AX- 
GELLOTTI  (the  only  member  of  this  court 
who  has  considered  tbe  question)  are  all  of 
the  opinion  that  the  i>oIlce  court  of  River- 
side has  no  jurisdiction  of  civil  actions.  It 
seems  inevitable  that  any  judgment  against 
the  defendant  In  the  actlcm  commenced  there 
must  be  reversed  on  appeal,  after  It  Is  too 
late  for  tbe  plaintiff  to  commence  a  new 
action  for  tbe  same  cause  In  a  court  of  com- 
petent jurisdiction.  It  would  seem,  there- 
fore, that  the  plaintiff  in  that  action  was 
even  more  deeply  Interested  than  the  defend- 
ant (petitioner  here)  In  the  speedy  deter- 
mination of  a  question  so  vitally  affecting 
bis  interests,  and  this  fact  lends  additional 
support  to  the  action  of  the  superior  court. 

Finally,  I  am  obliged  to  say  that  tbe  rea- 
son assigned  for  setting  aside  the  Judgment 
of  the  District  Court  of  Appeal  in  this  case 
appears  to  me  to  be  scarcely  adequate.  Tbe 
appeal  from  the  superior  court  was  prop- 
erly taken  to  that  court  There  the  ques- 
tion as  to  tbe  jurisdiction  of  tbe  police 
court  was  carefully  considered  and  tbe  con- 
clusion reached,  In  accordance  with  that  of 
the  superior  court  that  It  had  no  jurisdic- 
tion of  civil  actions — and,  although  they 
agreed  wltb  the  appellant  that  prohibition 
was  not  the  appropriate  remedy,  they  never- 
theless affirmed  tbe  Judgment  of  the  superi- 
or court  upon  the  ground  that  the  error  In 
issuing  tbe  writ  was  without  prejudice.  I 
quote  tbe  last  paragraph  of  their  opinion: 
"While  we  concur  with  appellant  In  his  con- 
tention that  the  court  beiow  erred  in  granting 
a  writ  of  prohibition  where  the  right  of  appeal 
afforded  a  complete  and  adequate  remedy, 
nevertheless,  under  section  475  of  the  Code 
of  Civil  Procedure,  It  is  made  our  duty  to 
disregard  any  error  which  does  not  affect 
the  substantial  rights  of  tbe  parties,  and  no 
Judgment  shall  be  reversed  by  reason  of  any 
error  unless  it  shall  appear  from  the  record 
that  such  error  was  prejudicial  and  that  tbe 
party  complaining  and  appealing  sustained 
and  suffered  substantial  injury.  In  our 
opinion,  then,  tbe  police  court  of  the  city  of 
Rlversld^  having  no  Jurisdiction,  and  auy 
Judgment  rendered  by  such  court  being  void 
upon  its  face,  the  appellant  cannot  be  said 
to  have  suffered  any  substantial  injury  by 
tbe  action  of  the  court  in  prohibiting  further 
proceedings  in  relation  to  such  matter." 

This  reason  for  refusing  to  reverse  the 
judgment  of  the  superior  court  Is  deemed  in- 
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Boffldent  by  tbls  eoort  becftow,  however 
Just  and  sound  tbat  judgment  may  be  upon 
the  substantial  merits  of  the  controversy, 
It  stands  In  the  form  of  a  writ  "Improperly" 
Issued,  and  the  police  conrt^s  right  of  ap- 
peal Is  Infringed  unless  It  Is  leUered  from 
it.  It  cannot,  of  course,  be  denied  that  the 
police  court  has  the  right  of  appeal  ttom 
an  adverse  judgment  In  prohibition.  The 
Constitution  secures  It  In  that  right  by  the 
same  clause  that  secures  the  right  to  one 
who  Invokes  the  remedy  to  protect  him 
against  judicial  usurpation— the  right  per- 
tains to  the  remedy,  and  Is  not  secured  to 
one  party  to  the  exclusion  of  the  other. 
This  solicitude  for  the  right  of  a  tribunal 
anertlng  a  questionable  Jurisdiction  to  pros- 
ecute Its  appeal  to  this  court  from  a  Judg- 
ment which  rightfully  restricts  it  to  its  prop- 
er functions  seems  somewhat  excessive  when 
compared  with  our  indifference  to  the  prac- 
tical nulllQcatlon  of  the  right  of  appeal  ac- 
corded by  the  same  provision  of  the  Consti- 
tution to  one  who  Justly  complains  that  he 
is  threatened  by  the  process  of  a  Judicial 
usurper.  He,  It  is  held,  in  cases  similar  to 
this,  can  never  get  to  this  court  on  that 
question.  His  only  remedy  is  an  appeal  to 
the  superior  court—an  appeal  which  can  be 
carried  no  farther. 

And  this  scrupulous  regard  for  the  de- 
fendant's right  of  appeal  from  an  adverse 
Judgment  in  prohibition — in  which  I  cor- 
dially sympathize — suggests  a  further  con- 
sideration. Suppose  the  respondent  had  ap- 
pealed to  the  superior  court  from  the  Judg- 
ment of  the  police  court,  Judge  Densmore 
would  have  reversed  the  Judgment  for  the 
same  reason  that  led  him  to  Issue  the  writ 
of  prohibition,  and  the  result  would  have 
been  that  the  police  court  would  have  found 
itself  practically  divested  of  its  Jurisdiction 
in  civil  cases  by  a  Judgment  In  a  collateral 
proceeding  from  which  It  would  have  had 
no  appeal.  If,  therefore.  It  has  a  rightful 
claim  to  the  disputed  Jurisdiction,  the  rem- 
edy elected  by  the  respondent  has  preserved 
to  the  police  court  a  right  of  appeal  which 
otherwise  it  would  have  lost.  Where,  then, 
is  the  prejudice  resulting  from  the  improper 
Issuance  of  the  writ?  The  idea  seems  to  be 
tbat  strict  regularity  of  procedure  must  be 
adhered  to  at  all  hazards,  and  that  a  court 
whose  claims  to  civil  Jurisdiction  can  only 
be  drawn  in  question  secundtun  artem  in 
a  proceeding  which  it  cannot  defend  has 
a  real  grievance  if  attacked  in  a  proceed- 
ing which  It  can  defend  to  the  last  dttoh. 


HAUB  r.  LEGOETT  et  al   (S.  F.  5,720.) 
(Supreme  Court  of  California.    Aug.  4,  1911.) 

1.  EXBCDTOBS  AND  ADHINISTRATOBS  ({  461*) — 

Actions— Findings— Naw  Tbial. 

Where,  in  an  action  a^inst  an  estate  to 
recover  $1,500  for  services  to  decedent,  the  an- 


swer averred  that  the  allowance  of  tiie  d 
b7  the  executors  and  the  judge  of  the  aapei 
court  to  whom  it  was  presented  for  ottlj  % 
was  a  bar  to  the  recover;  of  more  than  t 
Bum,  but  further  denied  the  debt  in  excen 
$600,  the  court's  failure  to  find  as  to 
amount  actDslIy  due  was  error,  reqalrioi 
new  trial  if  the  allowance  by  the  executon  i 
court  was  not  a  bar  to  the  action;  the  is 
as  to  the  amount  bdng  material  reqairini 
finding  thereon. 

[Ed.  Note.— For  other  case^  see  Bxecal 
and  Adminiitrators,  Dec  Dig.  |  461.*1 

2.  BlxBcuTOBs  and  Adhinistbatobs  a  241' 
AuowANCB  or  OUIH— Eftect. 

Code  Oiv.  Proc.  1 1407,  provides  tbat  er 
claim,  when  allowed  by  the  ttAecutors  and  ja 
of  the  superior  court,  most,  witbio  80  days, 
filed  and  ranked  among  the  acknowledged  d< 
of  the  estate  to  be  paid  in  due  coune  of 
ministration.  <Sectlon  1498,  as  amended  b; 
1009,  p.  147,  pennits  the  holder  of  a  matu 
daim  rejected  oy  the  executor  or  judge  to 
thereon  within  three  months  after  service 
notice  of  rejection.  Section  1503  provides  tl 
if  a  claim  be  rejected  in  part,  the  creditor  c 
not  recover  costs  in  a  suit  to  enforce  it  uo! 
he  recovers  more  than  tbat  offered  to  be 
lowed.  Section  1504  provides  that  a  judga 
in  an  action  upon  a  money  demand  against 
estate  raly  establishes  the  claim  as  if  it  : 
been  allowed  by  the  executor  and  a  jot 
Sections  1628  and  1622  require  the  executoi 
exhibit  in  his  accounts  all  debts  presented  i 
allowed.  Section  1636  pennits  any  alloi 
claim  exhibited  to  be  contested  by  the  he 
Section  1647  requires  the  court  to  make  an 
der  for  the  payment  of  debts  upon  the  set 
ment  of  the  executor's  accounts,  and  sect 
1649  makes  the  executor  personal^  liable 
creditors  upon  the  making  of  an  order  for  p 
ment  of  debU.  Beld  that,  while  a  creditor 
the  estate  may  treat  a  partial  allowance  of 
claim  by  the  executors  aa  a  rejection  of 
entire  claim  and  sue  without  presenting 
claim  to  the  judge  of  the  superior  court, 
may,  after  having  his  claim  partially  alien 
by  the  executors  and  such  partial  allowance  i 
proved  by  the  judge,  sue  for  the  whole  clii 
an  allowed  claim  not  amounting  to  an  absol 
judgment  so  as  to  merge  the  whole  claim  ii 
an  order  ot  allowance,  and  bar  an  action  agab 
the  estate  for  tin  oitire  claim. 

[Ed.  Note.— For  other  cases,  see  Extent 
and  Administiators,  Cent  Dig.  |  849:  D 
Dig.  I  241.*] 

In  Bank.  Appeal  from  Superior  Con 
City  and  County  of  San  rrandaco;  J.  1 
Seawdl,  Judge. 

Action  by  Anna  K.  Hanb  against  Joki 
Leggett  and  anothor,  as  executors  of  the  < 
tate  of  Amanda  M.  Scales,  deceased.  Fn 
an  order  denying  a  motion  ft>r  a  new  tri 
after  Jndgment  for  d^mdanta,  plaintlfl  i 
peals.  Jndgment  and  order  revwsed. 

Fablus  T.  Finch,  for  appellant  James 

Maguire,  for  respondents. 

SHAW,  J.  Appeal  by  plalntUf  from  an  c 
der  denying  her  motion  for  a  new  trial. 

The  action  is  to  recover  (1,600,  alleged 
be  due  plaintiff  for  services  r^idered  ai 
food  supplied  to  the  decedent  In  her  llfetin 
The  evidence  showed  the  following  fad 
Plaintiff  presented  to  the  defendants,  as  e 
ecutors  of  the  estate  of  said  decedent, 
claim  for  said  sum  for  allowance  as  a  elal 
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:  said  estate.  The  execotors  allowed  It 
y  1500,  and  Indorsed  thereon  and  eigo- 
atement  to  that  effect  Thereupon  the 
I  presented  the  claim,  so  Indorsed,  to 
Ige  of  the  superior  court,  and  request- 
I  to  act  upon  it.  The  judfe  allowed 
proved  It  for  (500,  and  thereupon,  at 
lueat  of  the  plalntlfTs  attorney.  It  was 
1  the  office  of  the  clerk  of  the  court 
fter,  within  the  time  allowed  by  law, 
:tlon  was  begun.  Evidence  was  also 
nt  the  trial  tending  to  prove  the  In- 
aess. 

answer  set  np  the  allowance  of  the 
by  the  executors  and  the  Judge  for 
□ly,  as  a  Judgment  or  adjudication, 
controversy,  and  In  bar  of  the  rlgbt  to 
:  more  than  that  sum.  It  also  denied 
eged  debt  as  to  the  excess  over  fOOO. 
>urt  made  findings  showing  the  pres- 
n  of  the  claim,  the  refusal  to  allow  it 
ire  than  (SOO  and  the  filing  of  the 

after  such  partial  allowance,  but 
DO  finding  upon  the  Issues  as  to  the 

of  the  claim.  It  was  of  the  opinion 
tie  allowance  so  made  constituted  a 
mt  for  the  amount  allowed  and  a  bar 
action  upon  the  dalm,  and  that  tfaere- 
9  further  findings  were  necessary. 
)ne  ground  of  the  motion  for  new  trial 
at  the  decision  is  against  law,  in  that 
irt  failed  therein  to  find  upon  materl- 
es.  If  the  aforesaid  allowance  of  the 
B  not  a  bar  to  a  subsequent  action  up- 

clalm  as  a  whole,  tlrep  the  other  Is- 
ere  material,  and  the  new  trial  should 
een  granted  upon  that  ground.  Bwift 
dental,  etc.,  Co.,  141  Ctil.  166,  74  Pac. 
Hack  V.  Harrison  H.  Co.,  155  Cal.  131, 
494;  Lyden  v.  Spohn  Oo.,  156  Cal. 
O  Pac.  286. 

lie  executors,  in  support  of  the  order 
id  from,  contend  that  the  allowance  of 
n  by  the  executors  and  the  Judge,  and 
Ing  of  It  thereafter  with  the  clerk, 
ate  a  Judgment  upon  the  whole  claim 
)  amount  allowed,  which  has  the  effect 
gtng  the  claim  In  the  order  of  allow- 
o  that  under  the  familiar  rule  In  re- 
o  the  merger  of  causes  of  action  In 
»tB  the  claim  ceases  to  exist  except 
transformed  state  and  la  reduced  to 
It  is  conceded  that  If  the  claim  as 
ly  allowed  had  not  been  approved  by 
Ige  and  filed,  the  plaintiff  would  have 
t  liberty  to  sue  for  the  whole  claim, 
intention  is  that  such  approval  by  the 
and  subsequent  filing  with  the  clerk 
jmplete  estoppel  preventing  the  plaln- 
om  claiming  more  than  the  part  al- 

Code  provides  that  every  claim  when 
d  by  the  executor  and  Judge  must 
80  days  thereafter  "be  filed  In  the 
ind  be  ranked  among  the  acknowledged 
}f  the  estate,  to  be  paid  In  due  course 
linlstratJon."   Code  Civ.  Proc.  I  1407. 


If  a  matured  claim  Is  rejected  by  the  ex- 
ecutor or  Judge,  the  bolder  Is  at  liberty  to 
bring  suit  thereon  within  three  months  aft- 
er the  date  of  Its  rejection,  as  the  law  was 
when  these  proceedings  were  taken.  Code 
Civ.  Proc.  {  1408.  As  It  is  now.  It  Is  three 
months  after  service  of  notice  of  rejection. 
Stats.  1909,  p.  147.  If  It  Is  rejected  by  the 
executor  or  Judge  in  part  only  and  "the  cred- 
itor refuse  to  accept  the  amount  allowed  In 
satisfaction  of  his  claim,"  he  cannot  recov- 
er costs  in  such  suit  unless  he  recovers  on 
the  claim  more  than  "that  offered  to  be 
allowed."  Code  Civ.  Proc.  fi  1503.  A  Judg- 
ment In  an  action  against  the  executor  upon 
a  money  demand  against  the  estate  "only  es- 
tablishes the  claim  in  the  same  manner  as 
If  It  had  been  allowed  by  the  executor  or 
administrator  and  a  Judge."  Code  Civ.  Proc. 
S  1504.  The  executor  must  In  his  accounts 
"exhibit  all  debts  which  have  been  presented 
and  allowed."  Sections  1628,  1622.  Any  al- 
lowed claim,  BO  exhibited,  may  be  contested 
by  the  heirs,  and  a  trial  by  jury  may  be 
demanded  thereon.  Section  1636.  Upon  the 
settlement  of  such  account  the  court  must 
make  an  order  for  the  payment  of  the  debts 
(section  1647),  and  the  executor  thereupon 
becomes  personally  liable  to  each  creditor 
therefor,  and  execution  may  issue  against 
blm  (section  1468). 

These  provisions  show  that  an  allowed 
claim  against  an  estate  does  not  attain  to 
the  dignity  and  force  of  an  absolute  Judg- 
ment until,  upon  the  settlement  of  an  ac- 
count, an  order  Is  made  directing  the  ex- 
ecutor to  pay  It  Prior  to  that  time  It  ranks 
as  an  acknowledged  debt  but  it  la  still  sub- 
ject to  contest  by  the  heirs.  It  has  not  be- 
come conclusive  in  favor  of  the  claimant 
The  decisions  of  this  court  have  always  rec- 
ognized the  Inconclusive  effect  of  an  allowed 
claim.  In  Deck's  Estate  v.  Gberke,  6  Cal. 
660,  It  was  held  that  such  allowance  was 
conclusive  upon  the  settlement  of  an  account, 
in  favor  of  an  administrator  who  had  paid 
the  claim  before  filing  such  account  The 
decision  was  made  In  1856.  The  aforesaid 
provision  of  section  1636  allowing  the  belrs 
to  cont^t  vras  not  th^  In  the  statute.  It 
originated  in  1861.  Stats.  1861,  p.  647,  80. 
This  provision  expressly  changes  the  rule 
of  Deck's  Estate  v.  Gherke,  supra,  on  this 
point  See  Estate  of  Fernandez,  119  Cal. 
579,  61  Pac.  851.  Other  decisions  have  re- 
peatedly recognized  the  rale  that  the  al- 
lowance of  a  claim  is  not  the  equivalent  of 
an  ordinary  Judgment  In  Beckett  v.  Sel- 
over,  7  Cal.  228,  68  Am.  Dec.  237,  Estate  of 
Crosby,  66  Oal.  682,  Estate  of  Hill,  62  Cal. 
186,  Welhe  V.  Statham,  67  Cal.  84,  7  Pac. 
143.  and  Wlngerter  v.-Wlngerter,  71  Oal.  Ill, 
11  Pac.  868,  it  was  held  that  such  allowance 
does  not  bind  the  heir  in  a  proceeding  for 
the  sale  of  land.  In  Estate  of  Hidden,  23 
Cal.  363,  It  was  doubted  whether  It  was 
binding  on  a  creditor  upon  a  contest  of  aa 
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accotmt  In  Magraw  t.  McQlynn,  26  CaL 
431,  the  conrt  says  Buch  allowed  claim  la  a 
judgment  "of  a  qualified  character  only,"  and 
that  the  subsequent  order  for  payment  apon 
settlement  of  an  account  is  the  final  Judg- 
ment In  Selna  v.  Selna.  125  Cal.  357,  58 
Fac.  16,  73  Am.  St.  Rep.  47,  It  was  said  that, 
even  If  It  were  conceded  that  the  taking  of 
an  ordinary  Judgment  for  the  price  of  land 
was  a  waiver  of  a  vendor's  Hen  therefor, 
nevertheless  the  allowance  of  a  claim  there- 
for would  not  waive  the  Hen,  although  the 
statement  of  the  claim  did  not  mention  the 
lien.  In  Richardson  v.  Diss,  127  Cal.  58, 
59  Pac.  197,  the  court  held  that,  after  the  al- 
lowance of  a  claim  on  a  note  bearing  15  per 
cent  Interest,  the  claim  would  continue  to 
bear  that  rate.  In  Morton  v.  Adams,  124 
Cal.  229,  56  Pac.  1038.  71  Am.  St  Rep.  63, 
the  plaintiff  had  bought  land  which  was  sub- 
ject to  the  Hen  of  a  Judgment  taken  against 
the  vendor  In  her  lifetime.  The  Judgment 
was  presented  as  a  claim  against  the  ven- 
dor's estate  and  duly  allowed.  It  was  held 
that  this  allowance  did  not  merge  the  for- 
mer Judgment  as  In  the  case  of  an  ordinary 
Judgment  the  court  saying  that  "the  allow- 
ance of  a  claim  Is  not  In  any  true  sense  a 
Judgment"  and  that  the  Hen  was  not  de- 
stroyed. 

From  these  decisions  It  is  seen  that  an  al- 
lowed claim  Is  held  to  be  not  technically  a 
Judgment,  and  that  all  that  has  ever  been 
decided  concerning  it  Is  that,  for  some  pur- 
poses, it  has  the  effect  of  a  Judgm^it  Prac- 
tically the  same  question  here  Involved  was 
decided  in  Walkerly  v.  Bacon,  85  Cal.  137, 
24  Pac.  638.  William  Walkerly,  the  dece- 
dent, bad  acquired  property  which  was  sub- 
ject to  a  parol  trust  In  favor  of  John  Walk- 
erly, the  plaintiff,  for  money  amounting  to 
$10,000.  John  filed  a  claim,  as  for  a  debt, 
against  said  estate  for  the  whole  sum,  and 
it  was  duly  allowed  for  ^,000.  Be  then 
brought  suit  in  equity  to  enforce  the  trust  as 
to  the  remaining  $6,000.  This  court  decided 
that  the  allowance  of  the  $5,000  upon  the 
claim  did  not  estop  plaintiff  from  suing  to 
establish  a  trust  as  to  the  balance.  It  said 
that  the  allowance  of  a  part  of  the  claim  had 
no  greater  effect  than  would  the  payment 
of  such  part  when  the  plaintiff  made  tbe 
necessary  demand  before  suit  and  that,  if 
such  part  was  not  accepted  In  full  satisfac- 
tion of  the  demand,  the  plaintiff  was  at 
liberty  to  proceed  to  enforce  any  legal  or 
equitable  remedy  for  tbe  balance.  The  court 
added  this  remark:  "We  know  of  no  statute 
which  estops  even  a  simple  creditor  from 
bringing  hie  action  for  that  which  was  dis- 
allowed him  simply  because  he  has  per- 
formed a  duty  required  of  him  by  law  in 
filing  with  the  records  of  the  esUte  the  al- 
lowance which  was  made  In  his  favor."  This 
remark,  although  perhaps  obiter  so  far  as  it 
refers  to  a  creditor  having  no  lien  or  charge 
against  the  estate,  appears  to  us  to  state  a 


correct  principle  of  law,  In  view  of  the  cht 
acter  which  tbe  statute  and  the  decisions  gi 
to  an  order  of  the  Judge  allowing  a  claim. 

Such  an  order  is  made  ex  parte.  There 
neither  a  trial  or  hearing  required.  If  t 
claim  Is  allowed  In  full,  it  must  be  Sit 
If  allowed  in  part  only,  It  may  properly 
filed  among  the  papers  of  the  estate,  f 
preservation  as  evidence  in  case  the  claima 
should  thereafter  sue  for  the  whole.  We  e 
no  good  reason  for  holding  that  such  fill: 
after  a  partial  allowance  by  both  execut 
and  judge  should  constitute  conclusive  e' 
dence  of  acceptance  by  the  creditor  of  t 
part  allowed  In  full  satisfaction  of  his  del 
or  operate  as  a  bar  to  a  suit  to  recover  t 
whole  claim.  It  is  not  necessary  to  decl 
whether  the  suit  In  such  a  case  should  be  f 
the  whole  claim,  or  only  for  the  halan< 
if  the  creditor  sues  for  the  entire  demas 
giving  no  credit  for  the  part  allowed,  < 
was  done  here,  the  executor  or  admlnistrat 
can  set  up  the  allowance  in  the  answer,  . 
In  this  case  was  done,  and  the  record  w 
then  necessarily  show  whether  the  Judgme 
given  is  for  the  whole  claim,  or  for  the  bi 
ance  only.  If  It  is  for  the  whole,  the  allo< 
ance  formerly  made  will  be  merged  In  sui 
Judgment  If  for  the  balance  only,  the  fo 
mer  allowance  will  stand.  No  Injustice  w 
be  (lone  in  either  case. 

It  is  true  tlie  creditor  may  treat  a  pa 
tlal  allowance  by  the  executor  as  a  rejectl< 
of  the  entire  claim,  and  may  bring  his  su 
at  once  without  presenting  it  to  the  Judge  : 
ail.  But  there  Is  nothing  in  the  statu 
which  makes  this  the  only  mode  of  proc 
dure  or  which  declares  that  he  cannot  e\ 
for  the  whole,  if  he  first  presents  It  to  tl 
Judge  and  flies  It  with  the  papers  after  tl 
Judge  has  approved  the  partial  allowance  < 
tbe  executor.  Nothing  said  in  Zlrker 
Hughes,  77  Cal.  235, 19  Pac  423,  Is  appUcab 
here.  It  Involved  different  statutes  and  pr 
ceedlngs.  A  claim  against  a  county  fi 
$952.77  was  allowed  for  only  $640.77  by  tl 
board  of  supervisors,  leaving  a  balance  < 
$312.  The  claimant  then  sued  In  a  Justice 
court  on  the  claim,  asking  Judgment  for  $2S 
and  recovered  Judgment  therefor,  which  wi 
paid.  He  then  sued  Hughes,  the  county  a 
ditor,  in  mandamns  to  compel  him  to  draw 
warrant  for  tbe  amount  previously  allowe 
The  Judgment  In  the  Justice's  court  wi 
pleaded  In  bar  in  the  mandamus  suit 
was  held,  In  effect,  that  the  statute  requln 
one  claiming  a  debt  against  a  county,  If  dl 
satisfied  with  a  partial  allowance  thereof, 
sue  for  bis  whole  claim,  and  that  If  he  d 
vlded  it  into  parts  and  sned  for  a  part  onl 
the  judgment  wotild  merge  the  entire  claL 
and  bar  ttie  otlier  part  This  might  be  i 
if  a  similar  coarse  was  pursued  In  tbe  ca: 
of  a  claim  against  an  estate.  But  here  tl 
suit  was  for  the  whole  claim.  Xx>gically  tl 
rule  stated  In  the  Zlrker  Case,  that  the  su 
must  be  for  the  entire  claim,  would  sappo 
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■ode  bere  adopted  and  antborize  a  Jud?- 
for  the  whole  claim,  thus  merging  the 
il  allowance. 

i  Jndgmrat  and  order  are  reversed. 

concnr:  ANGELLOTTI,  J.j  MBLVIN, 
LOSS,  J.;  LOBIGAN,  J. 


rEPHGNS  T.  PACinO  ELECTRIC 

ET.  CO.    {dr.  984.) 
itrict  Conrt  of  Appeal,  Second  District, 
California.    June  26,  1911.) 

iSTEB  AND  SEBTA.NT  {%  119*)  —  NBQLI- 
CE  —  PUBNISHINQ  DaNOEBOUS  APPLI- 
ES. 

>efendant  electric  railway  company  by  pro- 
;  an  electric  grinder  without  a  fuse  actach- 
it  between  the  motor  and  the  power  wire, 
would  have  broken  the  current  and  pre- 
1  injuTy  to  plaintiff  from  the  grinder  flash- 
re,  even  if  the  motor  bad  been  defective, 
legligent  in  failing  to  furnish  reasonably 
ippllanoes  to  protect  employes  from  dan- 
fuses  being  usually  famiBhed  on  such  ap- 
res  and  adequately  protecting  employes 
danger. 

.  Note. — For  other  cases,  see  Master  and 
nt.  Cent  Dig.  {  210;  Dec,  Dig.  8  119.*] 

iSTCB  AND    SeBVANT   (S  103*)— MaSTEB'B 

rr— Delegation  fob  Apfllances. 
L  master  could  not  delegate  the  duty  of 
thing  a  reasonably  safe  appliance,  so  that 
ict  that  its  foreman  was  ignorant  of  the 
litT  of  an  appliance  to  make  the  operation 
electric  motor  safe  to  an  employ6  would 
ccuse  the  master  from  furnishing  such  ai>- 

.  Note. — For  other  cases,  see  Master  and 
nt,  Cfent  Dig.  |  175;   Dec.  Dig.  S  103.*] 

lAL  (I  260*)— iNSTBDonoNS— Requests. 
)efendant  cannot  complain  of  the  refusal 
e  a  requested  charge  where  the  same  mat- 
as  given  in  another  InstructioQ  requested 
n;  It  not  being  necessary  to  repeat  instruc 

.  Note.— For  other  cases,  see  Trial,  Cent 
(  651 ;  Dec.  Dig.  |  260.*1 

>eal  from  Superior  Court,  Los  Angeles 
ty;  Frederick  W,  Houser,  Judge, 
ion  hy  Harry  C.  Stephens  against  thp 
c  Electric  Railway  Company.  From  a 
nent  for  plaintiff  and  an  order  denying 
;ion  for  a  new  trial,  defendant  appeals, 
aed. 

eon,  TnA,  Dunn  &  Crutcher,  J.  W. 
nley,  and  Robert  C.  Gortner  (Norman 
erry,  of  counsel),  for  appellant  Drew 
t  and  W.  O.  Morton,  for  respondent 

LBN,  P.  J,  The  action  was  one  by  an 
ty6  against  his  employer  on  account  of 
d  personal  injuries.  PlalntitC  was  em- 
3  by  defendant  and  engaged  in  operat- 
n  electric  grinder,  the  motor  of  which 
ed  from  the  trolley  wires  of  defendant 
Lppliance  provided  by  defendant  for  the 
comprised  a  grinder,  a  motor,  and 
feeding  such  motor,  together  with 
d  wires.  This  appliance  had  been  in 
ssful  operation  for  some  time  and  had 


been  used  the  preceding  day  by  plaintiff. 
Before  the  acddent,  neither  the  foreman  of 
defendant,  under  whom  plaintiff  was  per- 
forming his  datles,  nor  the  plaintiff,  knew 
of  any  defect  In  either  the  motor  or  the 
grinder.  The  morning  of  the  accident,  for 
some  cause,  the  apparatus  proved  to  be  out 
of  order.  This  the  foreman  attributed  to  a 
broken  ground  wire,  the  condition  of  which 
had  been  noticed  before  leaving  the  shop  In 
the  morning.  The  foreman  directed  plaintiff 
to  repair  this  wire  where  broken,  which  was 
done,  and,  when  plaintiff  undertook  to  oper- 
ate the  machine,  It  developed  that  the  defect 
was  not  cured.  The  foreman  then,  assisted 
by  plaintiff,  cleaned  the  commutator,  and, 
believing  that  this  would  relieve  the  difficul- 
ty, the  foreman  directed  plaintiff  to  try  the 
machine  and  see  if  it  would  work,  neither 
the  foreman  nor  plaintiff  at  the  time  appre- 
hending; any  danger  in  so  doing.  Plaintiff 
took  the  grinder  in  his  band  and  turned  on 
the  electric  current,  when  the  grinder  "flash- 
ed fire,"  thus  Injuring  plaintiff. 

There  Is  evidence  warranting  the  finding 
of  the  Jury  that  the  appliance  provided  for 
the  work,  or  that  part  thereof  which  con- 
nected the  motor  with  the  trolley  wire,  was 
not  provided  with  a  fuse.  Had  such  fuse 
been  provided,  no  Injury  of  the  character 
sustained  by  plaintiff  would  ^ve  resulted, 
even  with  a  defective  motor.  Practically  all 
of  the  other  grinding  appliances  in  use  by  de- 
fendant were  controlled  by  a  fuse,  the  pur- 
pose and  office  of  which  is  to  break  the  cur- 
rent through  melting  of  the  fuse,  thus  to  ot>- 
vlate  the  danger  of  flashing  or  of  other  In- 
Jury  which  might  result  to  one  ojwratlng  the 
grinder.  Neither  the  plaintiff  nor  the  fore- 
man were  electricians.  The  foreman  had 
had  no  experience  In  repairing  electric  ap- 
paratus, and  plaintiff,  when  he  turned  on 
the  circuit  or  undertook  the  use  of  the  appli- 
ance furnished,  Iiad  no  appreciation  of  the 
danger  Incident  to  the  use  of  the  appliance 
in  Its  then  condition. 

Under  these  facts,  appellant  contends  that 
no  negligence  is  shown,  chiefly  because  of 
defendant's  want  of  knowledge  that  the  mo- 
tor was  out  of  order,  and  that  both  plaintiff 
and  defendant  had  equal  knowledge  of  the 
condition  of  such  motor;  it  being  claimed 
tiiat  under  such  circumstances  plaintiff  as- 
sumed the  risk  In  undertaking  Its  use  In  the 
condition  shown.  When  it  is  considered  that 
the  appliance  furnished  plaintiff  for  his 
work  embraced  not  only  the  motor,  but  the 
wire  necessary  to  convey  the  current,  as  well 
as  the  grinder  (Korander  v,  Penn  Bridge  Co., 
116  Pac.  384),  and  that  the  injury  resulted 
on  account  of  a  failure  to  properly  equip  the 
wire,  the  knowledge  of  defects  in  the  motor 
alone  does  not  necessarily  affect  the  question 
of  negligence.  The  injury  resulted  from  the 
unsafe  appliance  provided  by  the  master,  the 
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danger  in  the  use  of  which  was  not  fnlly 

comprehended  by  the  plaintiff. 

[1]  The  defendant  by  providing  an  appli- 
ance which,  in  the  absence  of  a  fuse,  was 
unsafe  and  dangerous  to  use,  failed  to  dis- 
charge the  duty  of  furnishing  appliances  rea- 
sonably safe  and  secure  and  to  make  such 
provision  for  the  safety  of  employes  as  will 
reasonably  protect  ttiem  against  tbe  dangers 
Incident  to  their  employment  Higglns  T. 
WUUams,  114  Cal.  184,  45  Pac.  1011;  Starr 
V.  Kreuzberger,  129  Cat  128,  61  Pac  787,  79 
Am.  St  Rep.  92. 

[2}  This  duty  of  furnishing  a  reasonably 
safe  appliance  the  master  could  not  delegate, 
and  it  Is  not  excused  if  its  foreman  was  Ig- 
norant of  the  necessity  for  a  fuse  or  of  the 
actual  condition  of  the  motor,  if,  In  fact  as 
found  by  the  jury,  the  unsafe  condition  of 
the  appliance  furnished  Is  shown.  That 
plaintiff  luiew,  as  did  all  parties,  that  no 
fuse  was  attached,  does  not  of  Itself  bar 
plaintiff  of  his  right  of  recovery.  It  must 
also  appear  that  plaintiff  fully  understood 
and  comprehended  the  danger  Incident  to  the 
use  of  such  appliance  in  Ita  defective  condi- 
tion. Section  1970,  Civ.  Code.  This  want  of 
comprehension  on  plaintlfTs  part  is  clearly 
shown  and  properly  shown  by  his  evldoice 
in  that  regard. 

We  observe  no  Inconsistency  between  the 
answers  to  tbe  special  interrogatories  and 
the  general  verdict,  all  of  which  have  sup- 
port by  competent  evidence.  Neither  do  we 
see  merit  in  the  various  questions  presented 
as  to  the  action  of  the  trial  court  In  Its  rul- 
ings upon  the  admissibility  of  evidence;  nor 
any  error  in  tbe  giving  or  refusing  of  in- 
structions. 

[3]  Tbe  criticism  on  account  of  the  refusal 
to  give  Instruction  No.  16'  is  answered  by 
reading  Instruction  No.  7,  given  by  the  court 
at  defendant's  request  which  latter  instruc- 
tion embodies  ail  tliat  is  contained  in  the 
one  refused.  The  other  Instructions  refused, 
In  so  far  as  they  were  correct  expressions  of 
the  law,  were  ^ven  In  substance  and  effect 
In  other  instructions.  It  is  an  established 
rule  that  courts  are  not  expected  to  nor  re- 
quired, after  having  given  an  Instruction 
upon  a  question  of  law,  to  repeat  the  same 
thereafter. 

A  careful  examination  of  the  record  sat- 
isfies us  that  no  prejudicial  error  intervened, 
and  the  Judgment  and  order  are  affirmed. 

We  concur:  JAMBS,  J.;  SHAW,  J. 


MOBGOH  et  aL  v.  BAIERSKT  et  al. 
(OlT.  969.) 

(District  Court  of  Appeal,  Second  District, 
California.  June  22,  19U.) 

1.  Appeal  and  BIbbob  (|  Ei02*)—RcooBD— Mo- 
tion FOB  New  TBtAI/~REVIBW. 

Where  the  record  nowhere  shows  upon 
what  ground  a  motion  for  new  trial  was  madei 

*rsr  otbsmsM  aw 


and  the  transcript  showi  tiuit,  in  tlie  order  d< 
Dying  tbe  motion,  it  was  stated  that  the  motio 
was  presented  upon  the  groaods  set  forth  in  th 
notice  of  intentioo  on  file  which  notice  is  n< 
made  a  part  of  the  record,  and  where  the  ordc 
does  not  show  that  the  motion  was  presente 
on  the  bill  of  exceptions,  the  order  denying  tli 
motion  cannot  be  reviewed. 

[Ed.  Note.— For  other  caaes,  see  Appeal  ao 
Error,  Cent  Dig.  Si  2305-2309;  Dec:  Dig. 
502.*y 

2.  EMdihce  (I  879*)— DocniatnTABT 

DBirCB— PBBUinNABT   EVIDEHCB   BOB  AC 

THBNTICATION— Map. 

A  witness  in  an  acti(»i  to  quiet  title,  wbei 
tbe  location  of  a  bonndary  line  was  involve) 
stated  that  he  was  a  civil  engineer,  and  prodw 
ed  a  map,  which  he  stated  was  made  abot 
1870,  ana  was  the  oH^nal  map  of  the  survc 
of  the  locality  as  made  by  two  surveyors,  thi 
he  had  diecked  up  this  map  while  ranning  llm 
upon  the  tract,  though  not  on  the  lots  involve 
in  this  suit  and  had  found  it  to  be  correc 
Eeld,  that  the  teatimoDv  of  the  witness  wi 
soflSdent  to  show  prima  fade  that  the  map  wi 
correct,  and  that  It  was  properly  admitted  1 
evidence. 

[Ed.  Note.— For  other  cases,  see  EMdeno 
Cent  Dig.  i  1606;  Dec.  Dig.  i  379.*] 

S.  BOnnDABIBS  (S  36*)— EVIDENCB— Heabsa 

—Map  Made  bt  Pbbsoh  Since  Dkckasei 
A  map  showing  tbe  boundary  lines  of 
tract  of  land  in  which  the  public  or  many  pe 
sons  are  interested  may  be  admitted  in  evidenc 
though  the  surveyor  tind  the  draushtsman  wt 
made  It  are  dead ;  It  being  evidence  of  tl 
character  of  hearsay. 

[E}d.  Note.— For  otiier  cases,  see  Boondarle 
Dec.  Dig.  I  36.*] 

Appeal  from  Superior  Court,  Los  Angeli 
County ;  Walter  Bordwell,  Judge. 

Action  by  O.  Frean  Morcom  and  anothi 
against  Mary  B.  Balersky  and  anothe 
Judgment  for  defendants,  and  plaintiffs  a; 
peal.  Affirmed. 

Haas,  Oarrett  A  Dunnigan,  for  appellant 
William  M.  Hiatt  and  Edward  M.  Selby,  & 

respondents. 

JAMES,  J.  Action  to  quiet  title  to  ac 
for  possession  of  a  certain  lot  of  land  in  U 
city  of  Los  Angeles.  Judgment  was  In  fav< 
of  defendants.  Tbe  appeal  is  from  the  Jud 
ment  and  from  an  order  denying  a  motic 
for  a  new  trial,  presented  on  a  bill  of  exce 
tlons.  Insufficiency  of  the  evidence  to  just 
fy  the  decision  and  the  ruling  of  the  tri: 
judge  In  admitting  in  evidence  a  certa 
map  are  urged  as  grounds  for  reversaL 

The  appeal  from  tbe  Judgment  was  taki 
more  than  60  days  after  entry  thereof.  Tfa 
appeal,  therefore,  was  taken  too  late  to  a 
thorize  this  court  to  consldw  the  qne8tl< 
of  the  suffldency  of  the  evidence  to  austa 
the  decision.   Code  CSv.  Proa  |  939.  subd. 

[11  Nor  can  the  evidence  be  reviewed 
determine  the  question  as  to  whether  or  n 
it  is  sufficient  to  sustain  the  Judgment  on  tl 
appeal  from  the  order  denying  the  motl< 
for  a  new  trial.  It  is  nowhere  shown  In  ti 
record  upon  what  grounds  that  motion  wi 
made.  For  aught  that  appears,  tbe  groui 
of  Insuffldency  of  the  evidence  may  nt 
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1  urged  In  the  conrt  below  at  tbe 
f  me  motioii.  The  tranacript  sbows 
'  of  the  court  denying  tbe  motion 
w  trial,  wherein  It  La  stated  that 
>n  was  presented  upon  tbe  grounds 
In  tbe  notice  of  Intention  on  file, 
notice  of  Intention  is  not  made  a 
le  record;  nor  does  the  order  of  tbe 
m  that  tbe  motion  was  presented 
)1U  of  exceptions.  Therefore  tbe 
n  tbe  case  of  Williams  r,  Hawley, 
99,  77  Pac.  762,  is  In  point,  to  tbe 
It  in  a  case  where  the  record  Is 
ite  of  that  which  Is  here  presented 
'  made  on  the  motion  for  a  new 
lot  be  reviewed. 

TO  is  left  to  be  considered,  tbere- 
r  as  to  whether  or  not  tbe  trial 
imitted  error  in  admitting  In  evl- 
certaln  map  which  was  produced 
'ituess  Solano.  Tbe  determination 
Dntroversy  between  plaintiffs  and 
X  involved  in  part  the  question  as 
er  or  not  the  northerly  boundary 
le  dty  of  Los  Angeles  as  now  lo- 
dentlcal  with  that  line  as  formerly 
id.  Defendants  for  a  number  of 
1  owned  and  occupied  lot  1  of  what 
I  the  "Canal  and  Reservoir  Lands." 
itlffs  are  tbe  owners  of  lot  8  Imme- 
IJolning  and  south  of  lot  1.  For 

years  a  hedge  of  trees  has  stood 
)  eoath  boundary  line  of  lot  1  as 
aimed  by  defendants  to  be  located. 

made  tbe  claim  that  this  hedge 
ed  too  far  south,  and  that  it  Includ- 
ion  of  lot  8  owned  by  them.  Tbe 

be  established,  therefore,  In  tbe 
as  to  the  true  location  of  the  bound- 
lietween  lots  1  and  8.  As  lot  1 
>on  tbe  original  plat  was  bounded 
»rth  by  the  north  boundary  line  of 
les  dty,  as  to  whether  or  not  any 
ad  been  made  In  this  north  city 

line  became  an  Important  matter 
ce  In  the  cas&  Some  of  the  snr- 
30  testified  at  the  trial  located  this 

line  farther  north  than  it  is  at 
established,  and  other  surveyors 
bat  the  line  as  at  present  established 
ed  practically  at  the  same  place  as 
isly  had  been.    Some  of  tbe  latter 

testified  to  finding  rocks  which 
to  have  been  placed  by  surveyors 
int  situations  at  tbe  north  of  the 
1  which  rocks  Indicated  points  at 
tbe  north  dty  boundary  line  as  it 
sent  located.  The  witness  Alfred 
as  then  called  to  Identify  a  map 
i  court  afterwards  admitted  In  evl- 
be  witness  was  a  civil  engineer, 
tated  that  tbe  map  produced  was 
ade  in  about  the  year  1870  In  the 
(VilUam  Moore,  a  surveyor,  by  one 
nder  the  direction  and  from  field 
le  by  Mr.  Moore;  that  Slebolt  was 

p.-se 


also  a  surveyor.  The  witness  further  stat- 
ed that  be  in  pursuance  of  Ills  occupation  as 
a  surveyor  had  afterwards  checked  up  this 
map  while  rtinning  lines  ni>on  tbe  ground 
and  that  be  bad  found  It  to  be  correct,  and 
that  it  had  been  used  as  a  reference  map  in 
the  office  for  a  good  many  years.  This  map 
was  the  original  map  of  the  survey  of  the 
canal  and  reservoir  lands  as  made  by  Wil- 
liam Moore.  The  witness  testified  that  the 
recorded  map  was  a  copy  taken  from  that 
original,  and  that  the  copy  did  not  show 
all  of  the  data  that  appeared  upon  the  orig- 
inal: for  Instance,  the  original  map  show- 
ed rock  monuments  placed  at  corners  of 
lots  where  the  same  abutted  upon  the  street 
or  Intersected  the  north  boundary  line  of 
the  city.  The  witness  had  not  resurveyed 
the  particular  lots  the  boundary  line  of 
which  was  Involved  in  this  action,  but  he 
had  checked  over  many  of  the  remaining  lots 
and  blocks  In  the  tract,  and  testified  that 
be  was  quite  positive  that  tbe  map  was  cor- 
rectly made  from  tbe  field  notes  of  William 
Moore.  Tbe  value  of  this  map  as  evidence 
in  favor  of  the  defendants  was  largely  by 
way  of  showing  tbe  fact  that  rocks  were 
placed  In  the  original  survey  of  tbe  tract, 
as  monuments  along  the  north  city  boundary 
line.  This  evidence  tended  to  corroborate 
tbe  testimony  of  those  surveyors  who  locat- 
ed tbe  present  north  dty  bonndary  line  at 
tbe  same  place  it  had  been  located  at  tbe 
time  of  tbe  original  survey  of  the  canal 
and  reservoir  lands.  We  think  the  court 
committed  no  error  in  admitting  this  evi- 
dence. The  evidence  of  the  witness  Solano 
was  suffident  In  our  opinion  to  show  prima 
facia  that  the  map  correctly  delineated  the 
lines  and  points  marked  thereon.  The  mat- 
ter of  the  weight  to  be  given  to  tbe  evidence, 
of  course,  was  a  question  for  the  trial  court. 

[S]  It  Is  not  shown  by  tbe  record  as  to 
whether  or  not  William  Moore  and  Slebolt 
the  draughtsman  were  dead  at  tbe  time  of 
the  trial  of  the  action,  but,  tf  It  was  a  fact 
that  these  men  who  prepared  the  map  were 
then  dead,  there  would  have  been  ample 
ground  to  Justify  tbe  admission  of  the  evi- 
dence under  the  authority  of  tbe  decision  In 
Morton  v.  Folger  et  al.,  15  Cal.  275.  However, 
tbe  witness  Solano  was  a  dvll  engineer,  bad 
seen  tbe  map  made,  bad  checked  over  a 
large  part  of  It  by  actual  surveys  on  the 
ground,  and  the  map  had  been  used  as  a 
reference  map  by  surveyors  for  a  good  many 
years.  Moreover,  the  witness  testified  that 
he  was  quite  positive  that  it  was  correctly 
made,  and  this,  we  think,  as  before  stated, 
established  prima  facie  a  sufficient  founda- 
tion to  authorize  the  admission  of  the  map 
In  evidence. 

The  judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW.  J. 
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HOLLAia>  T.  BASTESN  OUTFITTING  OO. 
(GiT.  814.) 

(Dbtrlet  Coart  of  Appeal,  First  District,  Oall- 
foniia.   Jnne  16,  1911.) 

1.  ACTTIOH  (|38*)— SlIfGLB  GaUBI  OF  ACTION— 

RcoovEBT  or  PannsEB  —  Umlawtul  Db- 

TAIITEB. 

A  compIaiDt  which  sets  ap  in  its  first 
eeoDt  a  cause  ot  action  in  unlawful  detainer 
after  default  in  the  parmeot  of  reot  and  a  no- 
tice in  writing  served  March  6,  1909,  demand* 
ing  payment  of  rent  due  February  IC,  1909,  or 
poBsessioD  of  the  premises,  and  in  which  the 
second  count  by  reference  repeats  the  allega- 
tions of  the  first  count,  and,  in  addition,  alleg- 
es the  demand  for  and  nonpayment  of  rent  due 
March  15,  1909,  and  in  which  the  third  count 
Is  similar  to  the  second  count  except  that  It 
alleges  the  demand  for  and  DODpayment  of  rent 
due  April  15,  1909,  is  not  bad  for  joining  to 
the  action  for  unlawful  detainer  an  action  in 
debt  for  rent  due  and  unpaid,  since  the  conv- 
plaiot  sets  out  only  a  aingle  cause  of  action  for 
unlawful  detainer,  the  additional  matters  set 
forth  in  the  second  and  third  counts  beiog  sim- 

f)ly  statements  of  damages  flowing  from  the  ua- 
awful  detainer,  and  since  it  was  proper  for  the 
plaintiff  to  plead  the  nonpayment  oL  the  rent 
accruiog  subsequent  to  the  service  of  notice  and 
before  the  commencement  of  the  action,  though 
reot  accruing  after  the  filing  of  the  complaint 
may  be  recovered  without  being  pleaded. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dfg.  S  38.'] 

2.  Landlobd  and  Tenaitt  (I  291*)— Recot- 

BBT  OF-  PRBHIBES  —  DaM AQES  —  RKNT  DUE 
AND  StIBSEQITEHTLT  AcOBUINO. 

The  plaintifif  in  an  action  for  aniawfal  de- 
tainer after  service  of  notice  of  default  in  pay- 
meot  of  reut  due  is  eadtled  on  a  further  deten- 
tion to  a  judgment  for  the  restitution  of  the 
premises  and  the  rent  due  at  the  time  of  the 
notice  and  demand,  as  well  as  all  rent  accru- 
ing and  unpaid  up  to  the  time  of  the  trial. 

[Sa.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  291.*] 

Appeal  from  Superior  Cottrt,  City  and 
Oounty  of  San  Francisco;  Frank  J.  Mar- 
asky,  Judge. 

Action  by  Mary  A.  Holland  against  tbe 
Eastern  Oatfittlng  Company.  Judgment  for 
plaintlfF,  and,  the  plaintiff  baving  died  after 
tbe  taking  of  the  appeal,  her  special  admin- 
istrator Patrick  Holland  was  substituted  as 
respondent  Affirmed. 

Jas.  P.  Sweeney,  for  appellant  W.  E. 
Cashman,  for  respondent. 

HALL,  J.  This  Is  an  appeal  by  defendant 
from  a  Judgment  and  an  order  denying  its 
motion  for  a  new  trial,  but  the  only  matter 
urged  for  a  reversal  relates  to  tbe  action  of 
the  court  In  overruling  defendant's  demurrer 
to  tbe  complaint  for  a  misjoinder  of  causes 
of  action.  Since  the  appeal  was  taken  to 
this  court  tbe  plaintiff  has  died,  and  tbe 
special  administrator  of  her  estate,  Patrick 
Holland,  bas  been  substituted  as  plaintiff. 
Tbe  complaint  is  In  form  In  three  counts, 
and  was  filed  May  6,  1909.  Tbe  first  count 
sets  up  a  cause  of  action  in  unlawful  de- 
tainer, after  default  In  tbe  payment  of  rent 
nnd  three  days"  notice  In  writing  requiring 


its  payment  or  posseealon  of  the  prei 
The  notice  was  aerred  March  6.  1909 
demanded  tbe  payment  of  the  month's 
al  falling  due  Febmary  15,  1909.  amou 
to  $250.  Tbe  second  count,  by  refereno 
adoption,  repeated  the  auctions  of  th( 
count,  and  In  addition  allied  tbe  de 
for  and  nonpayment  of  tbe  month's  n 
in  the  sum  of  $250,  falling  due  Marc 
1900.  Tbe  tblrd  count  was  In  all  ref 
similar  to  tbe  second  connt,  except  tt 
alleged  tbe  demand  for  and  nonpayme 
the  month's  rental  $250,  falling  due  Api 
1909.  Tbe  action  was  not  tried  until 
tember,  1909,  when  Judgment  was  reni 
In  accordance  wltb  the  verdict  of  the 
for  $1,000,  but  without  any  rents  or  dai 
being  trebled,  and  witbout  any  Judgmei 
restitution  of  premises,  tor  (as  was  i 
at  tbe  oral  argument)  the  parties,  sine 
commencement  of  the  action,  bad  en 
Into  a  new  lease  of  the  premises.  Th 
murrer  was  upon  the  ground  that  then 
a  misjoinder  of  causes  of  action.  In 
that  a  cause  of  action  In  unlawful  det 
set  forth  in  tbe  first  count  was  Joined 
a  cause  of  action  in  debt  for  rent  due 
unpaid,  set  forth  in  the  second  and 
counts  of  the  complaint 

[It  2]  We  do  not  regard  the  complal: 
setting  out  more  than  one  cause  of  actii 
wit  an  acttcm  in  unlawful  detainer.  Wbc 
three  days'  notice  was  served,  there  wa 
one  month's  rent  due,  to  wit,  tbe  rent  fo 
month  beginning  Febmary  15,  1909. 
the  expiration  of  the  three  days  wi 
payment  of  the  rent  due  and  demande 
the  surrender  of  possession  of  the  prei 
the  further  detention  thereof  became 
lawful,  and  for  such  an  unlawful  dete 
the  plaintiff  would  be  entitled  to  a  Judg 
for  the  restitution  of  the  premises  am 
rent  due  and  unpaid  at  tbe  time  of  the 
Mason  r.  Wolff,  40  Cal.  246;  Keyes  v. 
Jin  Mnn,  136  Cal.  120,  68  Pac.  476;  I 
T.  Hentig,  138  Cal.  281,  71  Pac  440. 

Tbe  additional  matters  set  forth  In 
so-called  second  and  tblrd  counts  were 
ply  statements  of  damages  flowing  fron 
unlawful  detention  pleaded  In  the  so-c 
first  count  and  could  as  well  have  beei 
forth  in  the  first  count  Tbe  entire 
plaint  pleaded  but  one  cause  of  actioi 
wit,  an  action  In  unlawful  detainer 
default  In  payment  of  rent  and  a  three  i 
notice  to  pay  tbe  rent  then  due  or  to 
render  possession  of  the  premises.  In 
an  action  tbe  plaintiff  is  entitled  to  re* 
not  only  tbe  rent  due  and  demanded  ai 
time  of  giving  the  notice,  but  all  rent 
sequently  accruing  and  unpaid  up  to 
time  of  the  trial.  (See  cases  dted  at 
It  was  probably  necessary,  and  cert 
proi>er,  for  the  plaintiff  to  plead  tbe  nni 
ment  of  the  rent  accruing  suttsequentl 
tbe  service  of  tbe  notice  and  before  the 
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lent  of  the  action,  tboagh  rent  accru- 
er the  filing  of  the  complaint  maj  be 
ed  without  being  pleaded  (cases  cited, 

fact  that  the  pleader  set  forth  the 
ment  of  tbe  rentals  accruing  after 
vice  of  tbe  notice  In  separate  counts 
;  constitute  such  matters  independent 
of  action.  The  matters  tbus  pleaded 
Imply  damages  resulting  from  the  un- 
detentlon. 

Judgment  and  order  are  affirmed, 
concur:    LENNOX,  P.  J.;  KERRI- 

r. 


IITH  T.  EliDERTON.  958.) 
:t  Court  of  Appeal,  Second  r>iatrict,  Cal- 
ifornia.   June  15,  1911.) 

rCIPAX  AND  AOEOT  ((  X*)— BREACH  OF 

— FiDuciAET  Relation. 
fendRDt  represented  to  plaintiff  that  he 
rhcre  he  coold  buy  1,000  shares  of  a 
tion'B  stock  at  $2  a  share;  and  they 
between  them  to  jointly  bu.v  It,  defenJ- 
itie  intrusted  with  the  buying.  Eeldy 
fiduciary  relation  between  them  thereby 

Note. — For  other  cases,  see  Principal 
;ent,  Dec.  Dig.  9  1.*] 
jcipAL  AND  Agent  (8  71*)— Fbaud. 
fendant  intrusted  with  the  making  of 
lase  of  1,000  shares  of  stock  for  himself 
lintiff,  having  bought  it  for  %\  a  share, 
ited  that  he  paid  $2  a  share,  kept  half 


the  obligatioDs  imposed  on  him  aa  tnw- 
seeking  an  advantage  over  plaintiff,  a 
ary  of  the  trust. 

Note. — For  other  cases,  see  Principal 
ent,  Dec.  IMg.  }  71.*] 

rciPAL  AND  Agent  (S  76*)— Estoppbx 
-lANCE  ON  Representations. 
Fendant,  Intrusted  by  plaintiff  with  the 
e  for  both  of  them  of  shares  of  stock, 
bought  at  $1  per  share,  and  represent- 
prlce  to  be  S2  a  share,  being  sought  to 
.liable  for  fraud,  is  estopped  to  deny 
>  reliance  on  his  representation. 
Note.— For  other  cases,  see  Principal 
;nt,  Cent.  Dig.  SS  158-161;  Dec.  Dig.  S 

(ts  (I  262*>— Fraud  of  Trustee— Pbb- 
riON. 

trustee  making  money  out  of  his  cestui 
It  is  presumed  guilty  of  fraud,  unless  he 
ively  shows  the  transaction  was  perfect- 

<ote.~For  other  cases,  see  Trusts,  Dec. 
262.  •] 

iciPAt,  AND  Agent  (8  "□•)— Fraud— 

DV. 

intiff,  who  Intrusted  defendant  with  the 
For  the  two  of  1,000  shares  of  stock  of 
ration,  which  defendant  represented  he 
uy  at  |2,  but  which  he  bought  at  %\, 
half  the  stock  himself,  and  delivering  the 
ilf  to  plaintiff,  from  whom  he  received 
though  eotitled  to  elect  a  remedy  whicli 
ive  him  the  entire  1,000  shares,  may  re- 
id  recover  the  money  paid ;  and  this 
regard  to  the  market  value  of  the  stock. 
Note. — For  other  cnses,  see  Principal 
■nt,  Dec.  Dig.  8  79.*] 


6.  Peincipal  and  Agent  (3  71*)— Fbaud— In- 

jurt— dvidkwoe. 

That  plaintiff,  who  Intrusted  defendant 
with  buying  for  both  of  them  1,000  shares  of 
stock  of  a  corporation,  the  price  of  which  de- 
fendant repreaented  to  be  $2  a  share,  but  for 
which  he  paid  only  SI  a  share,  half  of  which 
stock  he  kept  himself,  delivering  tbe  other  half 
to  plaintiff,  from  whom  he  received  $1,000.  was 
injured  by  the  fraudulent  transaction,  is  shown 
by  tbe  fact  that  he  paid  twice  the  amount  he 
should  have  paid. 

[Ed.  Note.— FVir  other  cnses,  see  Principal 
and  Agent,  Deo.  Dig.  S  71.*] 

Appeal  from  Superior  Court,  Ijos  Angeles 
County;  Curtis  D.  WUbur,  Judge. 

Action  by  W.  T.  Smith  against  W.  C.  Bl- 
derton.  Judgment  for.  plaintiff.  Defendant 
appeals.  Affirmed. 

T.  P.  Dyer  and  Chas.  L.  Chandler,  for  ap- 
pellant   Chas.  8.  McKelvey,  for  respondent 

ALLEN,  P,  J.  Action  to  recoTer  money  al- 
leged to  have  been  procured  by  fraudulent 
practices.  The  pleadings  develop,  without 
controversy,  a  contract  between  plaintiff  and 
defendant  for  the  joint  purchase  of  1,000 
shares  of  corporate  stock  In  a  corporation  of 
which  defendant  was  president  and  plaintiff 
a  stockholder;  It  being  represented  by  de- 
fendant to  plaintiff  that  the  stock  was  for 
sale  at  $2  per  share  and  that  defendant 
knew  where  1,000  shares  of  such  stock  conld 
be  purchased  at  snch  price.  Tbe  parties 
agreed  to  such  purchase  at  tbe  rate  of  ¥2 
per  share,  and  defradant  was  delegated  the 
authority  to  enter  into  negotiations  for  ita 
acquirement  Pursuant  to  such  authority, 
defendant  procured  the  assignmoit  of  a  8ul>- 
scrlber's  rights  to  acquire  1,000  shares  at  $1 
per  share,  the  subscription  price  for  which 
had  not  been  paid,  which  asslgnmoit  defend- 
ant procured  without  consideration.  Defend- 
ant exerclBlng  the  rights  of  such  subscriber 
paid  to  the  corporation  $1  per  share  and 
caused  2  certificates,  each  for  SOO  shares,  to 
be  issued  1  to  plaintiff  and  1  to  himself.  De- 
fendant thereupon  presented  to  plaintiff  the 
certificate  for  500  shares,  and  plaintiff  paid 
to  defendant  $1,000,  or  $2  per  share,  defend- 
ant retaining  tbe  certldcate  for  600  shares 
without  paying  any  consideration  or  assum- 
ing any  liability  for  tbe  purchase  price  there- 
of. Plaintiff  upon  discovery  of  the  facta 
rescinded  tbe  contract  of  purchase  and  ten- 
dered to  defendant  the  500  shares  of  stock, 
and  brought  tbla  action  to  recover  the  money. 

It  is  averred  in  the  complaint  tbat  plain- 
tiff because  of  the  trust  and  confidence  he 
had  in  defendant,  and  because  of  the  state- 
ment of  dcfradant  tbat  be  would  take  five 
hundred  shares  along  with  plaintiff,  relied 
upon  such  BtAtement  and  acted  thereon.  The 
answer  of  defendant  denies  that  plaintiff  re- 
lied upon  such  statement  Under  such  con- 
dition of  tbe  pleadings,  the  court  rendered 
judgment  upon  the  pleadings  in  plahitlff's 
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fBTOr,  from  vhldi  jndgmeit  4ef«idaiit  ap- 
peals. 

[1]  The  facts  admitted  estabUsb  an  agree- 
ment and  arrangement  tbroogh  which  de- 
fendant, as  agent  of  the  Joint  uiterprise,  as- 
sumed the  duty  of  negotiating  for  and  ac- 
quiring the  stock.  A  fiduciary  relation  as 
between  the  plaintiff  and  defendant  thereby 
arose,  and  this  aside  from  tfae  relative  posi- 
tions occupied  by  the  parties  to  the  corpora- 
tion. 

[2]  The  defendant,  disregarding  the  obliga- 
tions Imposed  upon  him,  was  guilty  of  a 
fraud  under  section  2234,  CItU  Code,  In  seek- 
ing an  advantage  orer  plaintiff  who  was  (me 
of  the  beneficiaries  of  a  trust 

[31  The  denial  of  the  answer  as  to  the  re- 
liance of  plaintiff  upon  the  truth  of  the  rei>- 
reeentatlons  is  Ineffectual  as  raising  an  Is- 
sue. One  occupying  a  relationship  as  disclos- 
ed by  the  record  Is  estopped  to  deny  the  reli- 
ance. 

[41  "If  a  trustee  makes  money  out  of  his 
cestui  que  trust,  he  must  show  affirmatively 
that  the  transaction  was  perfectly  fair;  oth- 
erwise, the  presumption  of  fraud  ts  against 
him."  Woodroof  t.  Howes,  88  CaL  187.  26 
Pac.  112. 

[6]*  That  the  plaintiff  possessed  the  right  to 
elect  a  remedy  which  would  have  ^ven  him 
the  entire  1,000  shares  did  not  preclude  him 
fran  the  one  sought  in  the  recovery  of  the 
money  paid  tlirough  such  fraudulent  prac- 
tices, and  this  without  reference  to  the  mar- 
ket value  of  the  stock. 

[81  Nor  can  it  be  said  tliat  plaintiff  was 
not  damaged  in  the  transaction.  If  defend- 
ant had  acted  In  good  faith  and  discharged 
the  duty  assumed  by  him  as  such  ag^t, 
plaintiff  would  have  acquired  his  stock  for 
one-half  the  amount  actually  paid.  That  he 
,pald  twice  the  amount  which  he  should  have 
paid,  or  would  have  paid  if  knowledge  of  the 
true  facts  bad  existed,  establt^es  his  Injury 
througb  the  fraudul^t  practices. 

We  are  of  oplni<»i  that  the  court  commit- 
ted no  error  In  rendering  a  Judgment  against 
defendant  upon  tiie  pleadings,  and  the  same 
Is  affirmed. 

We  concur:   JAMES,  J.;  SHAW,  J. 


HARRISON  T.  COUSINS  et  al.    (Civ.  800.) 
(District  Court  of  Appeal,  First  XMstrict,  Call- 
foraia.    Jane  20,  1911.) 

1.  Apfeaz,  A.ND  Error  (|  B20*)— Bill  or  Bx- 
CEFTioNS— Obdb  OBAHTzira  Ohanqk  or 

Venub. 

On  appeal  from  an  order  granting  a  mo- 
tion for  a  change  of  venue  under  Supreme  Court 
rule  20  (78  Pac.  xii),  providing  that  on  appeals 
from  orders  of  the  superior  courts  the  papers 
and  evidence  used  on  the  healing  of  the  motion 
must  be  incorporated  in  a  bill  of  exceptions, 
unless  another  mode  of  authentication  is  pro- 
vided by  law.  an>ellant  must  briog  up  the  pa- 


pers on  which  the  motion  was  granted  by  a  bill 
of  exceptions,  notwithstanding  Code  Civ.  Proc 
S  051,  requiring  appellant  on  appeal  from  an  or- 
der, except  one  granting  or  refusing  a  new 
trial,  to  famish  a  copy  of  the  notice  of  appeal, 
order  ap^aled  from,  and  of  the  papers  used  on 
the  heanng  below:  the  statute  not  providing 
how  Buoh  papers  shall  be  authenticated. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {{  2359-2S66;  Dec.  Dig.  { 
520.*] 

2.  Appeal  ard  EIbbob  (t  671*)— Bjll  ot  Bx- 
CBFTioirs— EinvcT  or  Abbencb. 

Where  the  evidence  on  a  motion  to  change 
the  place  of  trial  Is  not  authenticated  by  a  bill 
of  eiceptiooB  as  required  by  Supreme  Court 
rale  29  (78  Pac.  xii),  or  as  otherwise  provided 
by  law,  the  record  will  not  be  conalaered  oa 
appeaL 

[E>d.  Note^For  other  coses,  ase  Appeal  and 
Error.  Cent  Dig.  81  2881-^72;  Dec.  Dig.  | 
671.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Hanisky, 
Judge. 

Action  by  H.  O,  Harrison  against  H.  D. 
Cousins  and  another.  From  an  orda  grant- 
ing a  motion  for  a  change  of  Totue,  plain- 
tiff appeals.    Appeal  dismissed. 

F.  R.  WaU,  for  appellant    Curtis  &  Mc- 
(Houghton  &  Houghton,  of  coonsd),  for 
respondoit  Comdns. 

HALL,  J.  This  is  an  apeal  by  the  plaintiff 
from  an  order  granting  the  motion  of  defend- 
ant H.  D.  Cousins  tor  an  order  ciumgiug  the 
place  of  trial  of  the  action  from  the  city  and 
county  of  San  Francisco  to  the  county  ot  San 
Bernardino.  Beepond^t  objects  to  the  bear- 
ing of  the  appeal  upon  its  merits,  and  asks 
that  the  appeal  be  dismissed  for  the  reason 
that  there  Is  no  proper  record  before  this 
court,  In  tliat  the  papers  used  or  claimed  to 
have  been  used  on  the  hearing  of  the  motion 
are  not  authenticated  by  being  Incorporated 
into  a  bill  of  exertions  as  required  by  role 
29  of  the  Supreme  Court  The  transcript 
on  appeal  filed  in  this  court  contains.no  bill 
of  exceptions  nor  any  record  made  up  In  ao 
cordance  with  the  provisions  of  section  K3a 
of  the  Code  of  Civil  Procedure. 

The  transcript  does  contain  what  pur- 
port to  be  copies  of  various  papers.  Including 
the  complaint,  affidavit  of  merits  of  H.  D. 
Cousins,  Including  certain  exhibits,  designat- 
ed by  the  letters  "A,"  *'B,"  "C,"  and  "D." 
attached  thereto,  notice  of  motion  for  change 
of  venue,  demand  for  change  of  venue,  de- 
murrer of  H.  W.  Hutton  (copy  oO.  certifi- 
cate of  clerk  of  superior  court  of  San  Ber- 
nardino county  as  to  correctness  of  fore- 
going papers,  minute  order  of  court  grantiiiz 
the  change  of  venue,  notice  of  order,  notice  of 
appeal,  a  stipulation  not  signed,  certificate  of 
clerk  of  superior  court  of  San  Francisco  to  the 
correctness  of  the  copy  of  the  minute  order 
granting  the  change  of  venue  and  of  the 
notice  of  appeal,  and  to  the  giving  of  an 
undertaking  on  appeaL    These  papers  are 
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ed  by  a  certificate  signed  by  tbe  judge 
I  superior  court  of  the  dty  and  county 
n  Francisco  as  follows:  »i  •  •  • 
reby  certify  that  upon  the  hearing  of 
otlon  of  H.  D-  Cousins,  one  of  the  de- 
its  in  tbe  above-«itltled  action,  for  a 
B  of  venue  to  the  superior  conrt  of  the 
of  California,  in  and  for  tbe  county 
a.  Bernardino,  the  only  papers  oonsld- 
ivere  the  complaint  in  said  action,  the 
rit  of  merits  of  H.  D.  Cousins,  with 
Exhibits.  A,  B,  C.  and  D;  said  Conslns' 

of  motion  for  a  change  of  venue,  and 
emurrer  of  H.  W.  Button,  one  of  the 
lants  above  named;  that  said  motion 
leard  by  me,  and  that  I  granted  tbe 

changing  the  venue  in  said  action; 
true  and  correct  copies  of  the  above- 
I  papers  which  were  considered  by  me 
the  bearing  of  said  motion  are  set  out 
.  foregoing  transcript" 
]  certificate  does  not  purport  to  have 
^ven  in  settlement  of  a  bill  of  excep- 

but  api>ears  to  have  been  given  ez 
It  states  that  certain  enumerated  pa- 
only  were  considered,  and  omits  to 

any  mention  of  the  demand  for  a 
e  of  venue.    Rule  29  (78  Fac.  xil)  re- 

tbat  "in  all  cases  of  appeal  from  the 
;  of  the  superior  courts  tbe  papers  and 
ice  used  or  taken  on  the  bearing  of  the 

I  must  be  authenticated  by  Incorporat- 
e  same  In  a  bill  of  exceptions,  except 
another  mode  of  authentication  is  pro- 
by  law."  In  this  case  no  attempt  was 
to  comply  with  this  rule  or  the  proce- 
Luthorlzed  by  section  853a  of  the  Gbde 

II  Procedure. 

rhe  appellant's  contention  is  that  un- 
ction 951  of  the  Code  of  Civil  Froce- 
le  is  only  required  on  an  appeal  from 
ler,  except  an  order  granting  or  refus- 
aew  trial,  to  furnish  the  appellate  court 
1  copy  of  the  notice  of  appeal,  of  the 
appealed  from,  and  of  the  papers  used 
e  hearing  In  tbe  court  below.  While 
ectlon  does  enumerate  a  list  of  pa{>ers, 
of  which  must  be  furnished  the  appel- 
3urt,  It  does  not  undertake  to  provide 
nch  papers  or  the  copies  thereof  shall 
thentlcated.    That  matter  Is  provided 

the  rule  of  court,  which  requires  that 
pers  and  evidence  used  or  taken  on  the 
ig  of  the  motion  must  be  authenticated 
orporatlng  the  same  in  a  bill  of  excep- 

The  necessity  of  complying  with  this 
I  made  manifest  by  what  has  happened 
s  case,  for  by  proceeding  In  tbls  ei 
way  appellant  procured  from  the  judge 

court  a  certificate  as  to  what  papers 
x>nBldered  (not  what  were  used),  which 
,  no  mention  of  the  "demand  for  change 
lufc"  Neither  does  the  transcript  be- 
s  show  whether  or  not  the  respondent 
nswered  or  demurred  at  the  time  he 
lis  affidavit  of  merits  and  demand  for 


a  change  of  venue,  or  that  he  ever  answered 
or  demurred  to  tbe  complaint  Section  396, 
Code  Civ.  Proc.  If  the  method  prescribed  by 
the  rule  of  court  had  been  followed  In  this 
case,  the  respondent  would  have  had  an  op- 
portunity of  having  all  tbe  proper  papers 
and  evidence  Inserted  In  the  record. 

[2]  The  record  before  us  not  being  authen- 
ticated either  as  required  by  the  rule  of 
court  or  any  provision  of  the  law,  we  cannot 
consider  It  Ramsbottom  v.  Fitzgerald,  12S 
Cal.  76,  60  Pac  C22;  Melde  v.  Reynolds, 
120  Cal.  236,  B2  Fac.  491;  Muzzy  v.  Me- 
Ewen  Lumber  Co.,  154  Cal.  686,  98  Pac.  1062, 

The  appeal  is  dismissed. 


We  concur:  LENNON,  P.  J.;  KBRRI- 
QAN,  J. 


WOODSON  V.  WINCHESTER,    (Civ.  783.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  17,  1911.) 

1.  Pleadiro  (i  364*)— FoBM— Stbiking  Out 
RBDUnnANT  Mattebs. 

Defendant  in  an  action  to  foreclose  his 
right  to  purchase  certain  laads  under  a  con- 
tract, unless  all  sums  found  due  from  him  were 
paid  in  such  time  as  the  court  might  allow, 
elected  by  his  amended  answer  to  affirm  the 
contract,  and  set  up  the  general  defense  of 
fraud  collateral  to  the  contract,  for  which  he 
asked  for  judgment  for  damages  and  to  retain 
the  land,  and  alleged  in  supoort  of  his  defease 
certain  statements  of  the  plajntiff  relating  to 
colony  lands,  but  not  to  the  specific  lands  in 
question,  and  that  defendant  read  the  repre- 
sentatioDB  deeply  and  carefully  and  that  he  be- 
came satisfied  that  they  were  really  true,  and 
that  a  designated  paper  was  published  to  induce 
persons  residing  In  the  Eastern  states  to  sell 
their  properties  and  go  to  the  colony  and  pur- 
chase lands  therein  from  tbe  plaintiff,  that  he 
was  told  that  the  land  had  never  been  offered 
for  sale,  and  that  unless  he  purchased  quickly 
he  might  lose  the  opportunity,  that  it  had 
plaintiff's  personal  attention,  and  that  the  part 
not  ia.  orchard  was  good  grape  land,  that  fruit 
grown  on  the  land  had  ready  sale  at  exception- 
ally high  prices,  and  was  sold  in  advance  of  de- 
livery at  large  profit  Held,  on  motion  to 
strike  out  that  under  Code  Civ.  Proc.  §  458, 
these  averments  of  tbe  answer  were  properly 
stricken  out  as  redundant  and  irrelevant. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S3  1156-1162;  Dec.  Dig.  f  364.*] 

2.  FbATJD  (5  11*)— FBAUnULKBT  REPBESENTA- 

TiONS— Matters  of  Fact  oa  op  Opinion. 
Where  a  purchaser  has  gone  upon  land  and 
has  had  full  opportunity  to  exercise  his  own 
judgment  the  vendor's  statements  that  the  10 
acres  of  land  contained  Bartlett  pears,  almonds, 
and  orsnge  trees,  that  the  orange  trees  were 
of  the  fine  Washington  navels,  the  lemon  trees 
a  fancy  quality,  and  tbe  olives  of  the  mission 
variety,  that  the  trees  had  been  for  a  oumber 
of  years  yielding  the  vendor  a  net  profit  of  'M 
per  cent,  per  annum  on  a  valuation  of  (5,500. 
these  statements  are  not  representations  of 
facts,  for  the  falsity  of  whicn  the  purchaser 
may  recover  damages,  but  come  within  the 
cla<is  of  harmless  expressions  of  opinion. 

[Ed,  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {{  12,  13;  Dec.  Dig.  I  11.*] 
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8.  Fbaud  (I  25*>— Ikjubt— Neckbbitt. 

Fraud  without  damace  faroUhcs  oo  ground 
for  action,  nor  la  fraud  without  damage  a  de- 
fense. 

[Ed.  Note.— For  other  cases,  lee  Fraud,  Dec. 
Dig.  S  25.»] 

4.  Pleadimo  (I  8*)— Facts  ob  Coholubioits— 
Fbaud. 

In  an  action  hj  a  vendor  to  foreclose  a 

finrchaser's  right  to  complete  his  purchase  of 
and,  the  purchaser  hj  his  answer  affirmed  the 
contract  and  claimed  damages  for  fraudulent 
representations  bj  the  Tensor,  and  asked  tor 
judgment  for  money  and  tliat  he  retain  the 
lands,  and  set  out  a  narratlTe  of  the  facta  and 
statements  which  induced  him  to  make  the  pur- 
chase, and  averred  that  he  did  not  Icnow  wheth- 
er they  were  true,  but  had  entire  confidooce  in 
the  vendor,  and  executed  a  contract  with  him  at 
once;  tbat  after  he  had  made  payments  he  dis- 
covered that  all  the  vendor's  etatemeots  were 
wholly  false  and  fraudulent,  which  was  well 
known  to  the  vendor;  and  that  the  statements 
were  made  to  induce  him  to  pay  $6,500  for  the 
land  in  suit,  when,  in  fact,  it  was  not  of  the 
value  of  more  than  $1,000,  and  later  repeated 
these  alleged  fraudulent  statements,  and  averred 
that  they  were  false  and  untrue  in  every  ma- 
terial respect,  but  did  not  show  In  what  partic- 
ular or  to  what  extent  the  vendor's  narrative 
statements  or  his  statements  that  the  orange 
trees  on  the  land  were  Washington  navels  and 
that  the  land  had  yielded  '20  per  cent,  profit 
were  false.  Held,  tbat  the  answer  was  bad  on 
demurrer  for  failing  to  allege  particular  falsa 
statements  from  which  damage  resulted  in  the 
sequence  of  cause  and  effect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8|  12-28^;  Dec  Dig.  i  &*] 

Appeal  from  iiluperlor  Conrt,  Tehama 
Count7;  John  F.  EHUson,  Judge. 

Action  by  Warren  N.  Woodson  against 
William  W.  Wlncheeter.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Frank  Freeman,  for  appellant  W.  P.  John- 
son, for  respondent 

GHIPMAN,  P.  J.  This  Is  an  action  to 
foreclose  defendant's  right  to  purchase  the 
lands  described  In  the  complaint 

A  second  amended  answer  was  attacked 
by  a  motion  to  strike  out  many  of  its  aver- 
ments and  by  a  general  and  special  demur- 
rer. The  motltMi  was  granted  as  to  a  con- 
siderable portion  of  the  answer,  and,  after 
It  had  been  thus  shorn,  the  demurrer  was 
snstained.  Defendant  making  no  further 
attempt  to  answer,  plaintiff  submitted  his 
proofs  and  had  Judgment  as  prayed  for  In 
the  complaint  The  appeal  la  from  this  Judg- 
ment on  bill  of  exceptions. 

The  CMitract  bears  data  September  16, 
1007,  and  relates  to  certain  lots  la  May- 
wood  Colony,  near  Coming,  Tehama  coun- 
ty, for  which  defendant  agreed  to  pay  the 
sum  of  $0,500  In  InBtallmeots,  $500  upon 
the  execution  of  the  contract  $1,000  on  April 
1,  September  1,  and  December  1,  1908,  and 
the  balance,  $2,000,  on  September  1,  1810, 
with.  Interest  at  8  per  cent  per  annum.  It 
was  alleged  in  the  complaint  that  on  Octo- 
ber 2S,  1906,  $2,100  had  been  paid  on  ac- 


count of  the  principal  and  $400  on  accoc 
of  Interest  to  tbat  date,  and  that  no  fi 
ther  payments  have  been  made.  The  co 
plaint  was  filed  April  14,  190»,  and  plaint 
prayed  that  defendant  be  foreclosed  tn 
all  right  to  purchase  said  land  unless  : 
sums  found  to  be  doe  on  said  contract  1 
eluding  costs  of  suit  be  paid  within  ea 
reasonable  time  as  the  court  may  allow.  ] 
auestlon  Is  raised  ss  to  the  terms  of  the  « 
tract  or  as  to  the.  payments  made  theret 
Defendant's  defense  rests  alone  on  his  avi 
ments  of  fraud. 

Defendant  is  not  seeking  to  rescind  t 
contract  He  states  In  his  brief  that 
elects  to  retain  what  he  has  received  und 
the  contract  and  sedcs  to  recover  damag 
for  the  Injury  he  has  sustained  from  i 
alleged  deceit;  1.  e.,  he  affirms  the  contra 
and  consents  to  be  bound  by  its  provisloi 
but  does  not  waive  his  claim  for  damag 
arising  from  the  alleged  fraud  collateral 
the  contract  His  defense  appeara  to 
that  he  has  been  damaged  $4,500,  of  wbl< 
be  asks  that  $2,500  be  offset  against  plal 
tiff's  demand  and  tbat  he  have  Judgment  f 
$2,000  and  retain  the  land.  Obviously  tl 
defense  rests  entirely  on  the  allied  fraud 
lent  conduct  of  plaintiff,  and,  before  Buch 
defense  will  be  entertained  by  a  conrt  > 
equity,  It  mast  be  shown  with  that  fulloe 
and  particularity  of  facts  and  drcut 
stances  as  Is  required  by  settled  rules  • 
pleading. 

[1]  Tbat  sham,  redundant  and  Irrelevai 
matter  in  a  pleading  may  be  stricken  out 
a  general  rule  and  Is  established  by  tl 
Code  of  Civil  Procedure,  S  453.  Paragrar 
2  of  the  answer  cannot  for  a  moment  t 
said  to  fall  within  any  class  of  fraudulei 
representations  or  ss  statements  by  way  ( 
Inducement  to  purchase  at  all  reprehoislbl 
They  relate  to  lands  comprising  a  colon; 
and  not  to  the  specific  lands  In  qoestlo: 
Tbat  defendant  as  he  says  in  paragraph  : 
"read  them  (the  representations)  deeply  an 
carefully  and  that  be  became  satisfied  ther 
from  that  such  statementB  were  really  true, 
adds  no  force  to  the  plesdlng,  nor  do  tl 
statements  referred  to  In  paragraph  4.  Tt 
"Maywood  Colony  Advocate"  was  publUhc 
for  the  "purpose  of  Inducing  i)ersons  resli 
Ing  In  the  Eastern  states  to  sell  their  pro] 
ertles  there  and  come  to  Maywood  Colon 
and  purchase  lands  therein  from  plalntlfT 
This  general  purpose  may  have  been  an 
probably  was  a  very  laudable  one.  Pan 
graph  5  of  the  answer  was  not  wholly  em&. 
culated.  Looking  at  the  clauses  strlcke 
out  we  fall  to  see  their  necessary  rtievaac 
to  the  charge  of  fraud.  What  mattered 
that  the  land  bad  never  before  been  offere 
for  sale,  or  that  unless  defendant  purchase 
quickly  be  might  lose  the  opportunity;  c 
that  plaintiff  bad  kept  this  particular  Ian 
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*^ow  place,**  or  Uiat  It  had  his  per- 
attentlon.  or  tbat  tbe  10  acres  not 
tduu-d  was  Ideal  grape  land,  and  plaln- 
lad  kept  It  to  go  witb  the  10  acres  of 
ird,  and  tliat  the  two  pieces  must  go 
her,  or  that  fmlt  grown  on  the  land 
ready  sale  and  comibanded  exception- 
high  prices  and  was  sold  In  advance  of 
iTj  at  large  profit?   Defendant,  accord- 

0  his  answer  which  stands,  was  taken 
le  land  "In  an  automobile — plaintiff's 
noblle" — an  unimportant  fact,  and  he 
'*that  plaintiff  stopped  his  automobile 
tie  land  •  *  •  pointing  defendant's 
tlon  to  said  land,  •  •  •  and  re- 
ed defendant  to  purchase  that  particu- 
md,"  and  it  was  then,  as  they  rested  In 
ntomobile,  that  plaintiff  made  the  state- 
B  set  out  in  the  answer,  some  of  which 
»iirt  allowed  to  stand  and  struck  out 
thers.  Paragraphs  6,  7  and  8  r«nalned 
iturbed  by  the  motion.  Paragraph  9 
red  badly  at  the  hands  of  the  court, 
re  cannot  see  that  defendant's  case  snf- 
,  for  the  matter  stricken  out  had  no 
sary  connection  with  tbe  Q>eclflc  fraud 
hich  alone  defendant  had  any  right  to 

The  averments  appear  to  be  an  attack 
the  verity  of  the  publications  concern- 
he  Maywood  Colony  lands,  which  pub- 
ons  are  not  alleged  to  have  been  dlrect- 
>  the  particular  land  in  question,  but 
nds  generally  of  the  colony.  The  rep- 
tatlona  are  snbstantially  the  same  as 
set  forth  in  paragraph  6.    The  para- 

1  closes  with  what  apparently  was  In- 
>d  to  cover  the  entire  catalogue  of  repre- 
tions  which  are  denounced  as  "wholly 
entirely  false  and  untrue  in  every  ma- 
[  respect"  and  were  known  by  plaln- 
to  be  false  and  untrue  in  every  ma- 
l  respect"  This  latter  averment  re- 
B,  but  something  more  was  required  of 
pleader  than  this.  He  should  have 
ed  out  what  was  material. 

ragraph  10  remains,  but  11  went  ont  we 
>se  because  the  court  thought  It  rather 
te  to  make  plaintiff  pay  defendant  dam- 
because  the  defendant  gave  credence  to 
'Maywood  Colony  Advocate"  and  sold 
bis  business  In  New  London  and  took 
uice  In  Coming.  We  incline  to  agree 
the  trial  court  that  the  averments  con- 
ted  nothing  material  to  the  answer, 
rt  of  paragraph  12,  to  wit,  marked  "a," 
and  "c,"  went  out  probably  becatise 
lere  were  no  averments  to  support  a 
I  for  the  difference  between  tbe  actual 
t  of  the  property  and  the  amount  for 
i  It  was  sold;  (b)  and  (c)  because  too 
te.  We  think  the  demurrer  was  rightly 
Ined  to  the  remaining  portions  of  the 
er.  The  recital  of  facts  leading  up  to 
ll^ed  Btatem«it8  In  paragraph  S,  snbd. 
"e,"  and  "h,"  Is  plainly  a  narrative  of 
1  fraud  Is  not  predicated.  Of  the  rep- 
tatlona  stated  In  these  anbdlvlBloiu  It 


Is  averred  that  defendant  did  not  know 
whether  or  not  they  were  true,  but  had  en- 
tire confidence  in  plaintiff  and  believed  him 
and  was  thereby  induced  to  agree  to  pur- 
chase the  land,  and  this  the  pleader  says  is 
evidenced  by  the  fact  that  the  contract  was 
"executed  the  day  following";  that  after  he 
had  made  all  the  payments  he  discovered 
"that  all  said  stat^ents  so  made  by  plain- 
tiff •  *  •  were  wholly  false  and  fraud- 
ulent, and  defradant  alleges  that  they  were 
and  are  in  fact  wholly  false  and  fraudulent," 
which  was  well  known  to  plaintiff  and  were 
made  by  him  "to  induce  defendant  to  pay  $5,- 
500  for  the  laud  berelo  Involved  when  In  fact 
it  was  not  at  higher  value  than  f 1,000,"  and 
is  not  now  of  higher  value  than  ^,000.  La- 
ter along  the  pleader  repeats  these  alleged 
fratidulent  statements  in  paragraph  9,  and 
he  then  allies  that  they  were  folse  and 
untrue  "in  every  material  respect" 

The  special  demurrer  for  uncertainty  In 
part  raised  the  question  whether  defendant 
intended  to  charge  that  these  statements 
were  wholly  and  unqualifiedly  false  or  on- 
ly false  "In  every  material  respect,"  and  it 
Is  claimed,  if  the  latter)  that  the  defendant 
should  have  pointed  out  the  material  from 
the  immaterial  statements  and  shown  on 
which  he  relles._  But  passing  this  by, 
there  Is  no  fiduciary  relation  shown  between 
plaintiff  and  defendant  and  there  Is  no 
averment  that  plaintiff  gave  any  warranty 
or  guaranty  in  making  tbe  sale.  He  Is  al- 
leged to  liave  made  certain  statements  which 
defendant  avers  turned  out  to  be  false  and 
fraudulent  known  so  to  be  at  the  time  by 
plaintiff  and  made  as  an  inducement  to  de- 
fendant to  make  the  purchase.  But  lias  de- 
fendant presented  facts  sufficient  to  Justify 
the  court  in  entertaining  the  defense  at- 
tempted? 

[2]  Expressions  of  opinion  are  to  be  di»- 
tingulsbed  from  statements  of  facts  such  as 
a  purchaser  who  has  gone  upon  the  land 
and  has  had  full  opportunity  to  exercise 
his  own  judgment  would  be  Justified  in  re- 
lying upon.  The  statements  complained  of 
which  may  be  said  not  to  come  within  the 
class  of  harmless  expressions  of  opinion 
may  be  briefly  stated  as  follows:  That  10 
acres  of  the  land  contained  Bartiett  pe&va, 
almonds,  and  orange  trees;  that  the  orange 
trees  were  of  the  fine  Washington  navels, 
the  lemon  trees  a  fancy  quality,  and  the 
olives  of  the  mleslon  variety;  and  that  tbe 
trees  on  said  10  acres  bad  been  for  a  num- 
ber of  years  yielding  plaintiff  a  net  profit 
of  20  per  cent  per  annum  on  a  value  of  $5,500, 
all  of  which  was  false  and  fraodul^t  and 
so  known  to  be  by  plaintiff,  and  was  stated 
to  defendant  to  induce  him  to  purchase  said 
land. 

[3, 4]  "Fraud  without  damage  furnishes  no 
ground  for  action;  nor  is  fraud  without 
damage  a  defense."  Holton  v.  Not^e,  83  Cal. 
7,  9,  23  Paa  68.   It  must  be  shown  In  the 
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pleading  tbat  the  damage  claimed  was  sus- 
tained by  reason  of  the  fraud  and  should 
show  the  relation  between  the  fraud  and 
the  damage  alleged;  that  is,  It  must  ai>- 
pear  that  the  fraud  and  the  damage  sustain 
to  each  other  the  relation  of  cause  and  ef- 
fect. 20  Cyc.  108,  107.  In  passing  upon  the 
demurrer  the  learned  trial  Judge  very  clear- 
ly pointed  out  the  shortcomings  of  the  an- 
swer. He  said:  "Several  representations 
are  alleged  to  hare  been  made  by  the  plain- 
tiff, and  then  It  is  alleged  that  all  of  said 
representations  were  false.  In  what  par- 
ticulars they  were  false  or  to  what  extent 
Is  not  alleged.  To  Illustrate,  take  the  alle- 
gation that  the  plaintiff  said  the  orange 
trees  were  Washington  navels.  The  an- 
swer alleges  that  this  statement  was  false. 
But  false  to  what  extent?  Were  none  of 
the  trees  of  that  variety,  or  were  only  a 
few  of  them  of  some  other  variety?  If  only 
a  few  of  them  were  of  another  variety,  then 
plaintiff's  statement  was  false,  but  it  does 
not  follow  that  defendant  was  Injured  there- 
by. The  number  of  other  varieties  may 
have  been  so  few  as  to  be  of  no  moment, 
and  It  might  be  true  that  none  of  them  were 
Washington  navels,  and  still  defendant  not 
be  Injured  at  all.  They  may  have  all  been 
of  a  better  and  more  profitable  variety. 
The  answer  must  state  facts  showing  the 
false  statements  of  such  a  kind  and  In  such 
particulars  as  that  damage  resulted  there- 
from to  the  defendant  In  the  sequence  of 
cause  and  effect  I  have  examined  a  great 
many  cases  on  this  point,  and  find  that  In 
all  of  them  the  pleader  has  alleged  the  falsi- 
ty of  the  statements  and  then  proceeded  to 
show  wherein  and  to  what  extent  they  were 
false,  and  stated  such  facts  as  showed  that 
damage  must  have  resulted  from  such  false 
statements.  Many  cases  have  been  brought 
for  damages  alleged  to  have  been  caused  by 
a  party  falsely  representing  the  number  of 
acres  in  the  tract  sold.  In  none  of  them  did 
the  pleader  content  himself  with  alleging 
that  the  vendor  said  there  were  a  certain 
number  of  acres  (say  100)  and  that  such  a 
statement  was  false,  but  he  then  alleged 
that  there  were  Instead  of  the  number  of 
acres  represented  only  a  smaller  number, 
stating  the  shortage  In  acreage  as  compared 
with  the  number  represented.  It  Is  alleged 
in  the  answer  that  the  plaintiff  represented 
that  the  place  had  been  paying  20  per  cent 
on  a  valu^ion  of  $5,50(^  and  that  such 
statement  was  false.  If  the  pleader  had 
specified  he  would  have  gone  further  and 
alleged  that  it  was  not  producing  that  much 
or  any  profit  (if  such  w^e  the  fact),  or  that 
It  was  only  producing  10  per  cent  on  a 
valuation  of  ¥2,000  (If  such  were  the  fact). 
Unless  some  rach  particulars  are  alleged, 
the  answer  does  not  allege  or  show  any 
material  damage  resulttng  from  the  false 
BtatementB." 


These  views  seem  to  ns  to  correctly  stal 
the  law. 
The  Judgment  Is  afOrmed. 

We  concur:  HAET,  J.;  »URXETT,  J. 


MACLAT  00.  V.  SUPERIOR  COURT  OB 
SONOMA  COUNTY.    (Qv.  85&) 
(District  Court  of  Appeal,  Third  District,  Cal 
fomia.    June  22,  1911.) 

PBOHinmoR   (I   10*)  —  GaouNns  —  Spbciii 

Acts  of  Juoqb— Jubisdiction. 

The  petitioner  brought  action  in  the  di 
fendant  court  against  one  M.  and  others,  c 
partners  as  the  P.  Transportation  Compan 
and  on  November  27,  1909,  a  default  judgmei 
WBB  entered  against  M.  and  another  and  als 
against  the  company.  On  November  29tb  a 
the  defendants  appeared  and  moved  to  set  asic 
the  default,  and  also  filed  a  demurrer  to  tl 
complaint,  and,  after  their  motion  to  set  ask 
the  defaalt  had  been  denied,  their  motion  to  vi 
cate  the  judgment  was  granted  on  Decemlx 
20th,  and  plaintiffs  appealed  from  such  orde 
which,  in  the  bill  of  exceptions  as  certified  t 
the  trial  Judge,  reed,  "The  motion  to  set  ssi*! 
the  judgment  and  default  of  the  Petalun 
Transportation  Company  Is  graated,"  and  thE 
order  was  affirmed  dj  this  court  In  Marcl 
1911,  the  defendants'  demurrer  was  restored  1 
the  calendar  for  determination,  after  a  hearin 
in  which  defendants'  attorneys  made  aSdav 
that  the  order  setting  aside  the  judgment  ha 
been  made  against  all  the  defendants,  and  n( 
against  the  company  alone,  as  appeared  froi 
the  order  affirmed  by  this  court  Plainti 
sought  a  writ  of  prohibition  to  restrain  tb 
lower  court  from  hearing  and  detenniuiDg  tli 
demurrer  on  the  grounds  that  the  jud^meot  ( 
November  27,  1909,  was  a  binding  jndgmei 
as  to  ail  defendants  except  the  company  oanie 
in  the  order  appealed  fnwa  and  affirmed,  an 
that  the  court  had  no  further  jurisdictioi 
Held  that  when  the  alleged  order  appealed  froi 
went  back  affirmed,  the  lower  court  had  th 
power  to  treat  it  as  meaning  what  it  intende 
and  to  recognize  the  order  which  it  had  in  fat 
made,  and  that,  in  view  of  the  affidavits  an 
of  the  lower  court's  return  to  the  same  effe< 
and  of  an  opinion  filed  by  it  in  the  proceeding: 
the  order  certified  on  appeal  was  not  in  fa< 
the  order  made,  and  as  to  the  other  defeac 
ants  the  court  had  jurisdiction;  and  hence  thi 
the  writ  would  be  denied. 

[Ed.  Note.— For  other  cases,  see  Prohibltloi 
Dec.  Dig.  i  la*] 

Petition  by  the  Maclay  Company  for  wrl 
of  prohibition  against  the  Superior  Court  o 
Sonoma  County.   Writ  denied. 

Uppltt  ft  Llppltt  for  petlUoner.  W.  E 
Ear^t  for  respondoit 

CHIPMAN,  P.  J.  Prohibition.  The  hlj 
tory  of  the  litigation  out  of  which  spring 
the  cause  for  seeking  the  writ  In  this  actioi 
will  be  found  in  the  opinion  of  Justice  Har 
In  the  case  of  Maclay  Company  v.  N.  S 
Meads,  Charles  P.  Doe,  H.  O.  Cox,  and  G.  L 
Bay,  as  Individuals  and  as  Copartners  Unde 
the  Firm  Name  and  Style  of  PeUluma  Trans 
portation  Co.,  112  Pac  196;  and  an  oplnioi 
on  rehearii^  at  page  864  of  118  Pac.  Tb 
narrative  of  facts  tslngB  the  Ustory  down  U 
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ludgment  In  fsTor  ot  plaintiff  against 
s,  Bay,  and  the  Petalonia  Transporta- 
Company,  entered  November  27,  1009. 
10  therein  appears  ttiat  on  November  29, 

the  defendants  appeared,  filed  a  motion 
t  aside  the  default  entered  against  them 
i  action,  and  also  filed  a  demurrer  to  the 
lalnt ;  that  on  December  3,  1909,  plaln- 
ansed  a  writ  of  restltntlon  to  be  laaued 
ti  was  by  the  sherltF  returned  executed 
itting  the  plaintiff  In  possession  of  the 
Ises  on  December  6th;  that  on  the  same 
December  6,  1909,  the  motion  of  defend- 
to  set  aside  the  default  was  beard  and 
d,  permission  being  given,  however,  to 
i  and  file  a  motion  to  vacate  and  set 

the  Judgment,  and  such  motion  was 

on  the  grounds:  (1)  That  the  court 
without  Jurisdiction  to  rater  the  Judg- 
;  (2)  that  the  Judgment  Is  not  supported 
le  pleadings ;  (3)  that  the  default  of  de- 
Luts  was  not  entered.  The  motion  was 
1  on  December  13tb,  and  on  December 
909,  an  order  was  made  granting  the 
The  order  from  which  the  appeal  to 
x>urt  was  taken  read  as  follows:  "The 
<n  to  set  aside  the  Judgment  and  default 
'etaluma  Transportation  Company  Is 
ed."  For  the  reasons  very  fully  shown 
3  original  <H>inlon  It  was  held  that  "the 

made  no  error  In  granting  the  motion 
the  Petaluma  Transportation  Company" 
the  order  was  afflraed.  On  rehearing 
tiff  urged  that  the  Judgment  of  this 

should  have  been  "that  the  order  ap- 
d  from,  In  so  far  as  It  aflfected  the  de* 
.nts  who  were  served  with  summons  as 
as  those  not  served  but  who  made  a 
al  appearance  on  the  motion  to  vacate 
iidgmrat,  be  reversed,"  although,  as  sug- 
1  by  counsel,  '*the  order  vacating  the 
aent  Is  rather  ambiguous."  After  point- 
<at  that  the  order  of  this  court  was  as 
I  as  the  order  It  was  asked  to  review, 
ourt  said  (113  Pac.  304):   "If  the  trial 

failed  to  dispose  of  the  motion,  in  so 
.B  It  applied  to  the  defendants,  Meads, 
Cox  and  Ray,  It  was  no  doubt  an  over- 
,  which  should,  of  course,  be  rectified, 
parties  are  entitled  to  have  the  motion 
>  all  the  defendants  who  participated 
in  directly  and  clearly  acted  upon  by 
ourt  below.  But,  as  stated,  we  cannot 
)ur  way  dear  to  reverse  or  affirm  or 
ry  or  in  any  way  to  Interfere  with  an 

where,  as  here,  we  are  by  its  ambi- 

led  into  a  state  of  uncertainty  as  to  Its 
and  effect,  or  whether,  indeed,  any 

iu  this  case  as  to  Meads,  Cox,  Doe,  and 
was  made  at  all."   Speaking  of  a  pos- 

ImpUcatioD  by  the  order  that  the  mo- 
nlght  be  deemed  denied  as  to  the  other 
dants,  it  was  further  said:    "Still  the 

might  not  have  acted  at  all  on  the  mo- 
In  so  far  as  it  affected  the  defendants 
than  the  Petaluma  Transportation 
lany."  The  su^estlon  made  at  the  close 
e  opinion  on  rehearing  that  the  motion 


as  to  the  defendants  other  than  the  Petaluma 
Transportation  Company  should  not  have 
been  granted  had  reference  wholly  to  the 
question  discussed  In  the  original  opinion 
where  It  Is  shown  that  by  the  general  ap- 
pearance these  defradants  submitted  them- 
selves to  the  Jurisdiction  of  the  court,  but  It 
was  not  intended  to  direct  the  trial  court  in 
the  exercise  of  Its  discretion  on  grounds  oth- 
er than  as  such  discretion  might  be  affected 
by  the  decision  that  the  appearance  made  by 
the  defendants  was  general. 

It  Is  alleged  in  the  petition  for  the  writ 
that  the  trial  court  In  granting  defendants' 
motion  to  set  aside  and  vacate  the  Judgment 
made  its  order  In  the  form  as  it  appeared  in 
the  bill  of  exceptions  on  appeal,  as  shown 
above,  and  that  the  trial  Judge  certified  to 
the  bill  aa  correct  on  February  2,  1910;  that 
thereafter  the  defendants  filed  their  motion 
in  the  said  superior  court  that  they  would, 
on  February  14,  1911,  move  the  court  to  re- 
store to  the  calendar  of  said  court  their  de- 
murrer theretofore  filed  In  the  action,  which 
was  opposed  on  the  ground  that  said  defend- 
ants had  by  their  demurrer  submitted  them- 
selves to  the  Jurisdiction  of  said  court;  and 
that  said  Judgment  rendered  against  them  is 
valid  and  binding,  and  was  so  declared  in  the 
Judgment  on  appeal  to  this  court  It  Is  then 
set  forth  that  at  the  bearing  of  said  motion 
there  were  considered  by  the  court  the  affi- 
davits of  two  attorneys  in  behalf  of  defend- 
ants in  ifhlch,  among  other  things.  It  was  al- 
leged that  the  order  made  by  the  trial  court 
on  December  20,  1900,  vacating  and  setting 
aside  said  Judgment,  was  as  follows:  "This 
cause  having  t>een  heretofore  submitted  to 
the  court  for  consideration  and  decision  on 
motion  to  set  aside  default  and  Judgment,  the 
court  now  orders  after  having  fully  consider- 
ed the  same  that  the  default  and  Judgment 
herein  be  and  the  same  Is  hereby  set  aside," 
and  that  "no  appeal  has  ever  been  taken  by 
the  plaintiff  or  defendants  from  said  order." 
It  is  then  set  forth  in  the  petition  that  not- 
withstanding the  objections  of  plaintiff  to 
the  consideration  of  said  motion,  "the  said 
superior  court  on  the  2d  day  of  March,  1911, 
ordered  that  the  demurrer  of  said  defendants 
filed  November  29,  1909,  be  restored  to  the 
calendar  of  said  court  for  determination" ; 
that,  unless  the  said  court  Is  restrained,  the 
said  court  "will  proceed  to  hear  and  deter- 
mine the  said  demurrer,  and  will  proceed 
to  take  other  and  further  steps  In  the  said 
action";  that  "the  said  superior  court  was 
on  said  14th  day  of  February,  1913 ,  and  ever 
since  has  been,  and  now  Is,  without  any  Ju- 
risdiction whatever  to  make  or  enter  any 
order  restoring  said  demurrer  to  the  calendar 
for  hearing,  or  to  proceed  to  the  hearing  of 
said  demurrer  for  the  reason  that  the  Judg- 
ment entered  in  said  action  of  the  27th  day 
of  November,  1909,  Is  a  v&liA,  binding,  and 
subsisting  Judgment  as  against  the  defend- 
ants, •  •  •  and  the  time  for  appeal  there- 
from has  elapsed."  In  the  return  to  the  writ 
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to  Bhow  cause  reopondent.  Judge  Sea  well,  al- 
lies Uiat  the  order  of  date  December  20, 
1909,  appearing  In  the  transcript  on  appeal, 
was  not  the  order  made  by  him,  and  that  the 
only  order  the  court  In  fact  made  "was  the 
order  above  set  forth  In  the  affldarits  of 
counsel  for  defendants  on  motion  to  set  aside 
the  Judgmait,  "and  that  said  order  did  In 
fact  set  aside  and  vacate  the  Judgmoit  there- 
tofore made  and  entered  in  said  matter  en- 
tirely, and  as  to  all  of  the  said  defendants, 
and  that  ever  since  said  time  and  now  the 
said  order  lias  remained  unctumged."  It  is 
further  aveneA  In  the  return  that  plaintiff 
served  notice  of  appeal  on  December  22, 1909, 
and  that  the  bill  of  exceptions  contained  the 
order  as  therein  set  fortli,  but  "that  the  said 
indorsement  (the  certificate  made  by  the  re- 
spondent) was  not  correct  for  the  reason  that 
said  bin  of  exceptions  did  not  contain  the 
real  ord»  made  by  said  superior  court  on 
'  said  20th  day  of  December,  1900."  It  Is  fur- 
ther averred  that  '"said  Judgment  given  and 
entered  by  said  superior  court  on  the  27th 
day  of  November,  1900,. against  said  defend- 
ant was  by  said  court  on  the  20th  day  of 
December,  190&,  vacated  and  set  aside,  and 
that  no  appeal  was  ever  taken  from  said  or- 
der vacating  said  jadgmmt,  and  that  the 
time  to  appeal  from  said  order  has  now  ex- 
pired." 

It  is  further  set  forth  In  the  return:  "That 
on  the  14th  day  of  February,  1911,  said  supe- 
rior court  bad  Jurisdiction  to  make  its  order 
restoring  the  demurrer  of  said  defendants  fil- 
ed on  November  29,  1909,  to  Its  caloidar  for 
determination";  that  "on  said  14th  day  of 
February,  1011,-  said  petitioner  did  secure  a 
writ  of  execution  from  the  clerk  of  said  su- 
perior court  which  said  writ  of  execution 
was  issued  by  the  clei^  of  said  court  at  tiie 
requeet  of  the  petitioner  herein;  that  the 
said  writ  of  execution  was  issued  aforesaid 
without  right  and  was  void,  and  same  was 
levied  upon  property  of  the  Petaluma  Trans- 
portation Company  and  said  defendants ; 
that  thereafter  the  defendants  in  said  action 
moved  said  superior  court  for  an  mdet  va- 
cating and  annulling  said  writ  of  eucntion 
upon  the  ground  tlut  said  Judgment  entered 
on  the  27th  day  of  November,  190O,  had  been 
vacated  and  set  aside  by.  said  superior  conrt 
on  the  20tlk  day  of  Deconbw,  1909;  that  said 
motion  was  duly  presented  to  said  court  by 
the  attorneys  for  peiltloiieff  and  said  defend- 
ants, and  thereafter,  and  <m  the  8d  day  of 
Mandi,  1911,  said  superior  comrt  did  make  Its 
order  recalling  and  annulling  said  writ  of 
execution  for  the  reason  tliat  the  Judgment 
had  been  previously  racated  and  set  aside, 
and  aald  mperior  court  did  on  said  day  make 
its  order  restoring  defoidants'  demnrrw  to 
the  caloidar  of  said  court  tot  detenntnatlon; 
•  *  •  that  the  defaults  of  defendants 
Charles  P.  Doe,  N.  L.  Meads,  O.  U  Ray,  and 
H.  O.  Cox  were  never  entered  In  said  action ; 
that  the  defendants  Charles  P.  Doe  and  H. 
Q.  Oox  were  nevw  swved  In  aald  action  with 


summons;  tliat  Petaluma  Transportatl 
Company  was  not  made  a  party  defendant 
said  action;  t^t  the  Judgment  entered 
said  action  on  November  27,  1909,  was  vaci 
ed  and  set  aside  by  said  superior  court  on  t 
aoth  day  of  December,  1900 ;  that  the  snpe 
or  court  of  Sonoma  county  has  not  exceed 
its  Jurisdiction  In  said  proceedings,  and  tli 
at  all  times  and  now  said  superior  court  b 
Jurisdiction ;  tliat  no  trial  on  the  merits  h 
ever  been  Iiad  In  said  action  in  the  said  sui 
rior  court  of  Sonoma  county;  that  petition 
herein  has  not  been  damaged  by  any  act! 
of  said  superior  court,  •  •  •  and  all  a( 
of  said  superior  court  *  *  *  are  wlttao 
prejudice  to  said  petittontt  as  its  rlgl 
may  appear." 

Out  of  all  this  more  or  less  confusion 
facts,  the  question  is  narrowed  down  to  t 
effect  of  the  Judgment  on  the  appeal  to  tl 
court  afilrmlng  the  purported  order  of  t' 
lower  court  made  December  20,  1909,  wbl 
read:  *^he  motion  to  set  aside  the  Jud 
ment  and  default  of  Petaluma  Transport 
tion  Company  is  granted."  It  is  conced 
that  this  order  is  ambiguous  as  leaving 
doubt  whether  the  court  intended  to  i 
aside  the  Judgment  as  to  all  the  defendai 
and  the  default  as  to  the  Petaluma  Trai 
portation  Company  or  Intended  It  to  ips 
only  to  the  latter.  The  respondent  dedai 
in  his  return  that  this  was  not  the  ord 
made  by  the  court  but  that  the  order  In  te 
made  was  as  set  forth  by  the  trial  Judge 
bis  return.  It  appears  from  the  affldavj 
of  defendants'  attwn^  that  the  order  a 
pealed  from  vras  a  roi^h  minute  order  ma 
by  the  clerk  of  the  court  How  It  cai 
about  that  the  Judge  certified  to  the  eorrei 
ness  of  the  bill  of  exertions  containing  t 
order  as  shown  in  the  transcript  on  appc 
without  discovering  the  mistake  does  n 
appear.  Tliis  order  went  back  affirmed,  u 
the  contention  now  is  that  It  was  a  fin 
order  and  necessarily  left  the  Judgmoit 
full  force,  and  that  the  court  lost  JnrI 
diction  to  disturb  tliat  Judgment  or  to  i 
store  the  demurrer  for  hearing  or  to  tal 
any  further  st^  in  the  case  looking  to 
trial  on  the  merits.  In  lihort,  that  the  con 
was  estopped  by  Its  own  order  wbldi  lu 
been  appealed  ^m  and  affirmed. 

If  this  ordor  had  clearly  stated  Its  pn 
pos^  admitting  of  no  donbt  as  to  its  Impoi 
or  as  to  the  intmUon  of  the  court,  and 
we  were  not  confronted  with  the  etateme 
of  the  Judge  who  made  tlie  alleged  otd 
that  he  did  not  make  It.  but  did  make  a 
other  order  whldi  he  states  is  tlis  <mly  q 
der  made  by  him.  m  would  have  a  sltnatit 
wUch  would  present  the'  points  now  uigi 
bj  the  petitioner. 

We  think,  however,  ttaX  ^ifbm  the  cai 
went  badE,  with  this  alleged  order  affimw 
the  conrt  had  the  power  to  treat  it  as  mea 
ing  what  the  court  Intended,  and  tlie  con 
had  the  power  to  recospiise  tlw  order  wbii 
it  had  in  fiict  made.  The  certlflcate  of  tl 
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3  to  tbe  correctness  of  the  bill  of  excep- 

mlgbt  have  been  given  Inadvertently, 
igh  mistake  or  other  cause.  The  Judge, 
istlly  reading  Uie  bill,  may  have  thou^t 
the  order  was  snffldently  explicit,  or 
lay  not  have  examined  it  at  aH.  What- 
may  have  been  the  reason  tor  certify- 
be  Ull  as  it  ai^Kared  in  the  transcript, 
irder  whtdi  was  In  fact  made  was  not 
order  cerUfled  as  correct  The  conrt 
Jurisdiction  to  proceed  on  the  assnmp- 
that  the  order  In  fact  made  1^  the 
t  free  to  open  the  way  to  a  trial  on  the 
ts,  which  la  always  to  be  desired.  In 
ig  its  appeal  plaintiff  used  in  the  tran- 
t  the  rough  minute  order  of  the  .clerk 
ad  of  the  real  order  which  latter  it 
are  was  ottered  in  his  regular  minute 
r  book— "Minute  Book  'U,'  page  462, 
tes  of  Department  No.  1,  Superior  Oourt 
onoma  County,  California**— and  which, 
e  have  seen,  was  the  only  order  made 
entered  In  the  ca8&  Hr.  High  says: 
)  writ  will  not  go  when  the  very  ques* 
of  foot  upon  whldi  It  depends  Is  denied 
la  the  chief  point  In  the  litigation  yet 
Ing  and  undetermined  In  the  court  be> 
'  The  author  cites  as  Illustration  the 
wh«e  the  Judgment  of  the  court  below 
ads  upon  the  existence  or  nonexistence 

certain  Judgment,  and  the  fact  aa  to 
hex  sudi  Judgment  wag  Bret  obtained 
le  Issue  in  the  court  below.    In  sucb 

tJie  author  says,  the  writ  will  not  is- 
nnless  want  of  Jurisdiction  is  apparent 
.  the  fiice  of  the  application,  for,  he 
.  if  granted,  it  would  virtually  be  a  trial 
lie  case  of  the  superior  court  upon  Its 
ts  and  before  a^eaL  High's  Ex.  Rem. 
Sd.)  S  788,  p.  745.  Here  the  sole  con- 
tray  arises  out  of  the  order  we  have 

considering,  and  Involves  a  question  of 
as  to  what  the  order  raally  was. 

making  his  order  of  Mardi  3,  1911,  the 
led  trial  Judge  submitted  his  opinion  In 
ing  which  casts  light  upon  the  ques- 
.  After  reciting  some  of  the  facts  lead- 
ip  to  defendants'  motion  to  vacate  and 
aside  the  Judgmm^  the  (^tnion  con- 
»: 

he  service  on  the  Petaluma  Transporta* 
Company  being  fatally  defective,  be- 
B  It  was  not  properly  made  a  party  to 
Action,  the  default  entered  as  to  It  was 
islde  and  the  Judgment  vacated.  This 
1  must  be  admitted  by  all  parties  to 
action.  As  to  the  scope  of  the  order 
}  there  Is  a  disagreement  The  blotter 
1  of  the  clerk  show  that  the  order  open- 
the  default  w«it  only  to  said  company, 
e  his  minutes  show  that  It  was  not  so 
«d,  but  Included  all  defendants.  Inas- 
1  as  no  formal  default  has  ever  been 
red  against  any  of  the  defendants  other 
said  company,  the  scope  of  the  order 
not  be  material.  But  If  the  matter  of 
alt  touching  all  defendants  was  before 
MJUt,  It  would  be  a  strange  psychologi- 


cal condition  that  would  Impel  a  court  to 
decide  only  a  portion  of  an  Indivisible  qaee> 
tlon  presented  to  it  and  leave  the  balance 
undetermined.  The  only  logical  way,  perhaps, 
of  accounting  for  such  a  condition  would  be 
the  thewy  that  tiie  default  of  only  a  portion 
of  the  parties  was  demanded  and  entered 
SB  the  fact  colnddoitaUy,  perh^ta,  is  diown 
to  he  by  the  record  in  ttila  case. 

"From  an  examination  of  all  the  papers 
in  the  cause^  the  complaint  is  intruded,  miUI 
the  filing  of  the  btrnd  on  appeal  whldi  was 
subsequent  to  the  court's  ruling  holding  the 
Berrioe  defective  so  far  aa  the  defendant 
Petaluma  Transportation  Company  Is  con- 
cerned, it  is  veiT  apparent  that  the  theory 
of  the  plaintiff  was  that  he  was  proceeding 
against  an  entity  known  as  the  Petaluma 
Transportation  Company  and  incidentally 
against  Meads,  its  asirignor.  The  fact  that 
an  attempt  was  made  to  serve  said  ccnnpa- 
ny  as  shown  by  affldavlts  on  file  and  the 
further  fact  that  only  one  other  defendant 
beeldes  said  assignor  was  served  with  sum- 
mons would  seem  strongly  to  Indicate  su<di 
to  have  been  the  cas&  Following  this  comes 
a  demand  tm  a  default  against  said  compa- 
ny alone  and  the  actual  entry  of  said  com- 
pany's defiiult  and  none  other.  The  Judg- 
ment seems  to  be  drawn  on  the  theory  above 
Indicated,'  for  phrases  cS  the  fbUowlng  char- 
acter are  to  be  found  In  said  Judgmmt: 
That  plaintiff  have  Judgmoit  against  the 
said  dtfendants,  composing  said  partnership 
under  the  firm  name  and  style  of  Petaluma 
Transportation  Company,*  etc;— and  that  an 
execution  be  Issued  against  the  said  defend- 
ants, imder  the  name  of  the  Petaluma 
Transportation  Company/  etc; 

"The  court  is  of  the  opinion  that  the  claim 
now  made  by  idalntlff  that  the  notes  found 
In  the  clerk*s  blottOT  contain  the  complete 
order  of  the  court  In  disposing  of  Uie  motion 
to  set  aside  the  default  Is  weakened  by  an 
Inspection  of  the  record  made  snbsequent  to 
the  time  that  service  of  the  summons  vras 
hdd  not  properly  made  on  said  company. 
For  example,  the  notice  of  appeal,  after  set- 
ting out  the  name  of  all  defendants,  states 
the  appeal  Is  to  be  taken  from  on  order  set* 
ting  aside  and  vacating  the  Judgment  given 
In  favor  of  plaintiff  and  against  the  defend- 
ants. The  bond  on  appeal  uses  precisely 
the  same  words.  Perhaps  other  Instances  of 
the  same  character  might  be  found,  but  this 
subject  will  not  be  pursued  further. 

"We  now  come  to  the  main  question  at 
Issue.  On  February  14,  1911,  plaintiff  caus- 
ed an  execution  to  be  Issued  In  the  above* 
entitled  action  directed  against  all  defend- 
ants, except  said  company,  and  has  levied 
on  the  steamer  Resolute,  claiming  the  same 
to  be  the  property  of  the  said  defendants  or 
some  of  them,  and  threatens  to  sell  the  same 
as  in  such  cases  provided.  The  defendants 
have  moved  the  court  that  an  order  be  made 
recalling  and  annulling  said  execution  for 
the  reason  that  the  Judgment  heretofore  en- 
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tered  In  said  cause  lias  been  vacated.  Said 
motion  to  be  made  upon  all  the  papers, 
records,  flies,  etc.,  in  said  cause;  and  also 
for  an  order  restoring  the  demurrer  filed 
by  them  on  the  29th  day  of  November,  1909, 
to  the  calendar.  The  right  to  do  both  or 
either  deiwnds  npon  the  state  of  the  record 
in  this  case  which  has  heretofore  been  par- 
tially set  out  The  court  Is  of  the  opinion 
that  the  defendants  as  individuals  appeared 
in  the  case  before  a  default  had  been  de- 
manded or  entered  against  them  and  there- 
fore have  at  no  time  been  in  default  In- 
deed, Doe  and  Cox  were  never  served  with 
summons,  and  no  dismissal  was  made  u  to 
said  iwrsons. 

"Any  Judgment  that  may  have  been  en- 
tered against  defendants,  unquestionably 
against  Doe  and  Cox,  if  it  can  be  said  from 
an  inspection  of  said  Judgment  that  the 
same  includes  them  as  Individuals,  or  as 
members  of  said  company,  was  Improperly 
made  and  entered.  So  tar  as  the  appeal 
from  the  order  setting  aside  the  d^ault  and 
Ju^meut  is  concerned,  the  court  Is  of  the 
opinion  that  in  case  of  conflict,  such  as  Is 
here  presented,  the  amplified  order  found  In 
Minute  Book  'U**  page  44S,  should  control. 
In  either  event,  there  would  be  no  l^al 
subsisting  default  for  the  reason  that  tn  the 
first  instance  the  default  against  said  com* 
pany  Is  void  and  in  tiie  second  the  default 
has  been  set  aside  and  no  appeal  was  taken 
from  it  Aside  from  anything  above  stated 
by  the  court,  the  policy  of  the  lav  fiivors 
the  trial  of  causes  upon  their  merits.  And 
for  a  greater  reason  should  this  policy  pre- 
vail in  cases  such  as  this,  where  treble  dr- 
agee are  demanded. 

'^t  is  the  OTder  of  the  court  that  the 
execution  Issued  In  the  abovfr«ntltled  cause 
on  February  14,  1911,  be,  and  the  same  is, 
recalled  and  annnlled;  also  that  def^dants' 
demorrer,  filed  November  29,  1909,  be  and 
the  same  Is  herein  restored  to  the  calendar 
for  determination.*' 

The  writ  is  dcmled. 

We  concur:  HART,  J.;  BURNETT,  J. 


PEOPLE  V.  BARNNOVICH.    (Cr.  809.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  16.  1911.) 

1.  WrtNESSEs  (I  297*)— Refusal  to  Testift— 

GODEFKROANTS. 

FeisoDS  jointly  charged  with  accnsed  could 
refnge  to  testify  If  their  evidence  would  tend 
to  make  them  guilty  of  a  felony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1026-1037;  Dec:  Dig.  {  2G7.»] 

2,  Witnesses  (|  806*)  — Pmviixob  — Testi- 

UONT  or  CODKnnnAHTB— <30NTB0L  BT  AC- 
CUSED. 

Accused  has  no  control  over  the  right  of 
one  joiatiy  charged  with  bim  to  refuse  to  testify 


in  accused's  trial  on  the  ground  of  self-Incrin 
ination. 

[EM.  Note.— For  other  cases,  see  Witnesso 
Cent  Dig.  H  1058-1060;  Dec.  Dig.  |  306.*J 

3.  OBnanAL  Law  d  606*)-/ri8iiMOirT  of  A( 

COMPLICES. 

Pen.  Code,  i  1111,  prohibiting  a  convictio 
upon  the  testimony  of  an  accomplice  unless  coi 
roborated  by  other  evidence  which  in  itsel 
tends  to  connect  accused  with  the  commissio 
of  the  offense,  and  providing  that  the  corrob( 
ration  Is  not  sufficient  if  it  merely  shows  tl 
commission  of  the  offense,  does  not  go  to  th 
admisBiblllty,  but  to  the  effect  of  the  accos 
plice's  evidence,  so  that  wblle  a  oonvlctiMi  cai 
not  be  bad  upon  his  onconoborated  testimoiu 
the  actual  commisslim  of  the  offeoie  may  o 
shown  thereby. 

{BA  Note.— For  other  cases,  see  Crimlni 
Law,  Cent.  Dig.  If  1009-1123;   Dec.  Dig. 
508;*  Witnessea,  Gent  Dig.  U  2M-248.1 

4.  Gbikiral  Law  ({  680*)— Appeal— Habu 

LESS  E)BB0B— OsnSB  OF  PBOOF. 

While  ordinarily  the  corpus  delicti  shoul 
be  established  before  the  atate  iotrodnces  es 
trajodicial  admissions,  unless  accnsed  was  a< 
tually  prejadiced  thereby,  the  admission  of  sue 
admissions  before  the  corpus  delicti  is  estat 
lisbed  is  not  affirmatlTe  error  where  the  oorpu 
delicti  Is  afterwards  estaUlshed  by  other  evi 
dence. 

[Ed.  Note.— For  other  cases,  see  Orimlni 
^^^Cent  Dig.  H  1609-1613;   De&  Dig. 

5;  GhnaiTAL  Law  (|  608*)— TsBTnioirT  or  Ac 

COStPLICES— SUFFICIBNOT. 

In  a  prosecution  for  placing  explosives  m 
der  a  builains  in  which  a  human  being  osuall 
lived,  the  evidence,  other  than  that  of  the  allef 
ed  accomplices,  showed  that  the  shoes  take 
from  accnsed  fitted  perfectly  the  footpiiot 
found  near  the  premises  where  the  exiMosio 
occurred,  and  that  accused  had  dynamite  in  hi 
possesiiion  shortly  before  and  immediately  afte 
the  ezploeion,  and  had  repeatedly  threatened  t 
"fix"  the  person  living  in  the  bouse  with  dyni 
mite  because  he  would  not  give  him  a  Jot 
Held,  that  the  evidence  tended  to  connect  ac 
cosed  with  the  commission  of  die  offense  so  a 
to  warrant  a  conviction  when  taken  in  C0Qne< 
tion  with  the  accomplice's  testimony,  wbici 
was,  with  it  sufficient  to  sustain  the  verdict 

[Ed.  Note.— For  other  cases,  see  Grimioa 
Law,  Dec.  Dig.  |  608.*] 

6.  Gbiuihal  Law  ^  11&9*)— Appeal- Yes 
dict— conflictino  iqvidence. 

A  verdict  of  guilty  wttl  be  snstsined  oi 
appeal  where  the  evidence  of  accused  and  th 

state  violently  conflicted. 

[Ed.  Note.— For  other  cases,  see  Crimina 
I^w,  Cent  Dig.  H  8074-308S;  Dec  Dig.  ! 
1159.*] 

7.  Cbwiral  Law  d  448*)- EMnEnCT-OKir 
lOR  Evidence— Stateuent  or  Fact. 

A  statement  aa  to  the  result  of  a  comparl 
son  in  witness'  presence  between  footpriot 
found  at  the  place  of  the  crime  and  ahoee  lakf^ 
from  accused  was  admissible  as  a  statement  o 
fact  based  upon  witnesr  personal  observation 

[Ed.  Note.— For  other  cases,  see  Orimins 
Taw,  Cent  Dig.  {{  1085-1061;   Dec.  Dig. 
448.*] 

8.  CannNAL  Law  (H  603*)— Affidavits  foi 
OoNTiNUA  NCR— Absent  Witnesses. 

An  affidavit  to  procure  a  continuance  fo 
the  absence  of  a  witness  previously  sobpoccap* 
should  have  shown  facts  fairly  authorising  th 
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mcB  tliat  the  wltneu'  attendance  coald 
been  procnred  within  a  reasonable  time. 
.  Note. — For  other  cases,   lee  Criminal 
^CenL  Dig.  H  1348-1361;   Dec.  Dig.  | 

DICncENT  AND  Infobhation  (|  125*>— 
laaiNO  Two  Offenses. 
*en.  Code,  i  601,  provides  that  one  who 
iously  depoBits  or  explodes  or  attempts  to 
ie  under  an;  structure  which  human  be- 
UBuall;  inhabit  any  dynamite,  etc.,  with 
t  to  injure  or  destroy  such  structure,  etc., 
th  intent  to  injure.  Intimidate,  or  terrify 
luman  being,  or  by  means  of  which  a  hu- 

being  ii  injured.  Is  guilty  of  a  felonj'. 

that  an  information  under  the  statute  did 
iharge  two  offenses  because  it  alleged  an 
t  to  injure  a  ^rson  and  an  intended  In- 
to  property,  since  all  of  the  acts  taken 
ately  or  together  ma?  constitute  only  one 
le,  though  each  in  Itself  may  also  conati- 
Etn  offense. 

1.  Note. — For  other  cases,  see  Indictment 
[nformati<m,  Cent.  Dig.  SI  334-100:  Dec 
1125.'] 

IfinaNAL  Law  (i  881*)— Gbnkbai.  Vbb- 

T. 

Mnce  proof  of  the  commission  of  aiur  of 
cts  enumerated  in  the  statute  cmd  alleged 
}  information  would  support  a  general  ver- 
>f  guilty  as  charged,  the  verdict  need  not 
:y  the  particular  acts  and  intent  of  which 
iry  found  accused  guilty. 
I.  Note.— For  other  cases,  see  Criminal 
^Oent  Dig.  H  20S9,  2003;   Dec.  Dig.  | 

telUINAL  Law  a  906*)— JUDQICENT— Deb- 

lA-noN  or  Cams. 

.n  a  ^roaeeution  for  "maliciously"  explod- 
lynamite  under  a  human  habitation  with 
t  to  injure,  intimidate,  or  terrify  a  human 
,  made  a  felony  by  Fen.  Code,  S  601,  the 
sent  stated  in  general  terms  that  accused 
:onvlcted  of  "the  crime  of  using  an  explos- 
ith  intent  to  Injure  a  dwelling  house  and 
intent  to  injure,  intimidate  or  terrify  a 
n  being"  therein,  and  also  stated  that  ac- 
waa  lOUDd  guilty  of  the  offense  set  forth 
e  Information,  but  did  not  use  the  word, 
dously/*  in  designating  the  offense.  Pen. 
,  !  1207,  provides  that,  when  a  Judgment 
nviction  ia  rendered,  the  clerk  must  enter 
stating  briefly  the  offense  for  which  the 
ction  was  had."  Held,  that  the  court 
:ed  the  verdict  as  a  part  of  the  judgment, 
1  was  the  equivalent  of  a  detailed  descrip- 
of  the  offense,  and  substantially  complied 
section  1207. 

I.   Note.— For  other  cases,   see  Criminal 
Cent  Dig.  II  2618-2543;   Dee.  Dig.  i 

] 

iBnciNAi.  Law  {|  995*)— Judgiient— Con- 
ucnoN. 

k  judgment  in  a  criminal  case  must  be 
rued  in  its  entirety. 

I.  Note.— For  bther  cases,  see  Criminal 
^  Cent.  Dig.  |§  2518-2M3;    Dec.  Dig.  fi 

ipeal  from  Superior  Court,  Contra  Costa 
ity;  R.  H.  Latimer,  Judge, 
orge  BamnoTlcb  was  conTlcted  of  ex- 
ng  explosives  under  a  place  in  which  a 
in  being  usually  lived,  and,  from  a  jndg- 
:  of  convlctfon  and  order  denying  a  new 
,  he  appeals.  Affirmed. 

E.  Rodgers,  for  appellant  Attorney 
tral  Webb,  for  the  People. 


LENNON,  P.  J.  The  defendant,  George 
BamnoTlcb,  was  jointly  charged  with  George 
Maracich  and  Lawrence  Maraclch,  In  an  In- 
formation filed  in  the  superior  court  of  Con- 
tra Costa  county,  with  the  crime  of  felony 
as  defined  In  section  601  of  the  Penal  Code. 
The  defendant  Barnnovlch  elected  to  be  tried 
separately,  and  npon  bis  trial  be  was  con- 
victed and  sentenced  to  the  state  prison  for 
life.  The  appeal  is  from  the  judgment  and 
the  order  denying  defendant's  motion  for  a 
new  trial. 

The  codefendants,  George  and  Lawrence 
Maraclch,  were  competent  witnesses  for  the 
people,  and  were  rightfully  called  by  the  dis- 
trict attorney  to  testify  to  any  material  facts 
within  their  knowledge.  Before  giving  their 
testimony  both  these  codefendants  were  In 
tnm  by  the  court  cautioned  as  to  their  rights, 
and  then  admonished  that  any  testimony 
which  they  saw  fit  to  give  could  and  might 
snbsequently  be  employed  against  them. 

[11  They  could  not  have  been  compelled  to 
testify,  and,  when  called  as  witnesses.  It  was 
their  privilege  under  the  law  to  refuse  to  tes- 
tify if  their  testimony  would  have  tended 
to  subject  them  to  punishment  for  a  felony. 

[2]  This,  however,  did  not  concern  the  de- 
fendant at  the  bar,  and  It  was  a  matter  over 
which  he  had  no  control.  People  v.  Rodnndo, 
44  Cat.  530.  The  objection  made  at  the  trial 
to  the  testimony  of  the  codefendant  Law- 
rence Maraclch  "upon  the  ground  that  be  was 
an  accomplice  and  that  the  corpus  delicti  had 
not  been  sufficiently  established  to  permit  a 
codefendant  teetlfytng"  was  properly  over- 
ruled. 

[1]  The  statutory  rule  that  a  conviction 
cannot  be  had  upon  the  uncorroborated  testi- 
mony of  an  accomplice  does  not  go  to  the 
admissibility,  but  only  to  the  ^ect  of  the 
evidence  of  the  accomplice.  Pen.  Code,  | 
1111;  People  t.  Gmndell.  75  CaL  305,  17 
Pac.  214.  Notwithstanding  a  conviction  can- 
not be  bad  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  the  actual  commis- 
sion of  the  offense  may  be  established  by 
such  testimony  (People  r.  Leavens,  12  Cal. 
App.  184,  106  Pac.  1103)  and  we  are  satisfied 
that  the  corpus  delicti  In  the  present  case 
was  deafly  and  fully  established  at  the  time 
the  people  sought  to  Introduce  In  evidence, 
through  the  medium  of  the  witnesses,  George 
and  Lawrence  Maraclch,  the  statements  and 
admissions  of  the  defendant  made  before  and 
after  the  commission  of  the  crime  charged. 
Even  If  this  were  not  so,  the  record  does  not 
disclose  that  the  defendant  was  in  any  way 
prejudiced  by  the  order  In  which  the  trial 
court  permitted  the  presentation  of  the  pros- 
ecution's proof. 

[4]  Ordinarily,  where  the  people  seek  to 
introduce  In  evidence  the  extrajudicial  state- 
ments and  admissions  of  a  defendant,  the 
corpus  delicti  should  be  first  established;  but 
In  the  absence  of  a  showing  that  the  defend- 
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ant  was  prejudiced  thereby  Irregularity  In 
the  order  of  proof  Is  of  no  consequ^ce  If. 
as  is  disclosed  the  record  In  the  case  at 
bar,  the  facts  requisite  to  establish  the  com- 
mission of  tbe  crime,  Independently  of  the 
alleged  admissions  of  the  defoidant,  ulti- 
mately appear  in  evidence.  People  t.  White- 
man,  114  Cal.  838,  46  Pac.  99;  People  t. 
Ward,  134  Cal.  306,  66  Pac  372;  People  v. 
Besold,  164  Cal.  368,  97  Pac.  871. 

The  evidence  In  the  case,  other  than  that 
of  George  Maradch,  an  admitted  accomplice, 
and  Lawrence  Maraclch,  a  disputed  accom- 
plice, was  to  the  effect  that  the  shoes  taken 
from  the  person  of  the  defendant  fitted  per- 
fectly In  the  footprints  found  near  the  prem- 
ises where  the  explosion  occurred,  that  the 
defendant  had  dynamite  in  his  possession  and 
on  his  person  shortly  before  and  Immediately 
after  the  explosion,  and  that  he  had  repeat- 
edly threatened  to  "fix  Mr.  Hartman  with 
dynamite  because  he  would  not  give  lilm  a 
Job." 

[f]  This  evidence  standing  alone  may  liave 
been  entitled  to  but  slight  weight  in  deter- 
mining the  guilt  or  innocence  of  the  defend- 
ant; but  it  did,  apart  from  the  testimony  of 
the  claimed  accomplices,  tend  to  connect  the 
defendant  with  tbe  commission  of  the  of- 
fense charged  against  him,  and  was  corrobo- 
ration of  tbe  testimony  given  by  the  Mara- 
clch brothers  sufficient  to  warrant  the  jury 
in  finding  the  defendant  guilty. 

[8]  The  contention  that  the  evidence  upon 
the  whole  case  does  not  support  the  verdict 
may  be  disposed  of  with  the  statement  that 
the  evidence  offered  respectively  upon  behalf 
of  the  people  and  Che  defendant  is  In  vio- 
lent confilct 

[7]  The  testimony  of  the  witness  Fox  as  to 
the  result  of  a  comparison  which  was  made 
in  his  presence  between  the  footprints  found 
at  tbe  scene  of  the  crime  and  certain  shoes, 
shown  to  have  been  subsequently  taken  from 
the  person  of  the  defendant  when  he  was  ar- 
rested, was  but  the  statement  of  a  fact  based 
upon  the  personal  observation  of  the  witness. 
Tbe  ruling  of  the  trial  court  refusing  to 
strike  out  this  testimony  was  correct 

The  trial  court  did  not  abuse  Its  discre- 
tion in  refusing  the  continuance  asked  for 
by  the  defendant  i&tter  a  Jury  had  been  im- 
paneled and  tbe  case  for  the  people  closed) 
In  order  to  obtain  the  attendance  of  a  wit- 
ness for  whom  several  days  previous  to  the 
commencement  of  the  trial  a  subpoena  bad 
been  issued  and  returned  unserved. 

[S]  The  application  for  a  continuance  under 
all  of  the  circumstances  shown  by  the  record 
was  not  seasonably  made  (Pen.  Code,  $§  1052, 
1433;  People  v.  Beam,  66  Cal.  396,  5  Pac. 
677;  People  v.  liOgan,  123  Cal.  414.  66  Pac. 
56),  and  tbe  affidavit  offered  in  support  there- 
of failed  to  set  forth,  as  It  should  have  done, 
any  fact  or  facts  from  which  tbe  trial  court 
could  have  fairly  Inferred  that  tbe  attendance 
of  the  alleged  witness  could  have  been  pro- 
cured within  a  reasonable  time  or  at  all 


(People  V.  Ah  Tute,  S3  Cal.  614;  People  v 
Lewis,  64  Cal.  403,  1  Pac.  490;  People  v 
Leyshon.  108  Cal.  444.  41  Pac.  480;  FeopU 
V.  Wade,  118  Cai.  672,  50  Pac.  841). 

[I]  Tbe  Information  alleges  two  Intents- 
one  an  intended  Injury  to  a  person  and  tiu 
other  an  Intended  Injury  to  property.  II 
does  not  follow  from  this  that  the  InformS' 
tlon  charges  two  offenses  as  claimed  bj 
counsel  for  tbe  defendant.  Section  601  ol 
tbe  Penal  Code,  which  defines  the  offense  ol 
which  the  defendant  was  convicted,  enu 
merates  a  series  of  acts  any  of  which  sep 
arately  or  all  together  may  constitute  th( 
offense.  "All  such  acts  may  be  diarged  In  i 
single  count,  for  the  reason  tliat,  notwltb 
standing  each  may  by  itself  constitute  th( 
offense,  all  of  them  together  do  no  more,  and 
likewise  constitute  but  one  and  the  same  of 
fense."  People  v.  Frank,  28  Cal.  507;  Peo 
pie  v.  Leyshon,  108  Cal.  440,  41  Pac.  480 
People  V.  Swalle,  12  Ca.1.  App.  192,  107  Pac 
134. 

tlO]  As  but  one  offense  arising  out  of  i 
single  transaction  was  charged  In  a  slnglt 
count  by  the  Information,  proof  of  the  com 
mission  by  tbe  defendant  of  any  one  of  tht 
acts  enumerated  in  the  statute  and  charget 
In  the  Information  was  sufficient  to  support 
a  general  verdict  of  guilty  as  charged  In  tbi 
information,  and  It  was  not  necessary,  there 
fore,  that  the  Jury  should  have  spedfled  li 
their  verdict  the  particular  acts  and  intern 
of  the  defendant  of  which  they  believed  anc 
found  him  guilty. 

[t1]  It  is  Insisted  upon  behalf  of  tbe  de 
fendant  that  the  Judgment  Is  defective,  ii 
this:  That  the  crime  of  which  the  defendam 
was  convicted  was  not  technically  and  In  de 
tall  designated  In  tbe  Judgment.  This  con 
tentlon  is  based  upon  the  failure  of  the  tria 
Judge,  when  pronouncing  the  Judgment  anc 
sentence  of  the  law,  to  use  the  word  "ma 
Uciously"  in  its  de^gnatlon  of  the  offenn 
charged  against  the  def^dant,  and  of  whicl 
he  was  found  guilty.  Tbe  Jn^ment,  how 
ever,  as  entered  In  the  minutes  of  the  court 
does  in  general  terms  mention  and  descrilN 
the  offense  of  which  the  defendant  was  con 
vlcted,  viz.,  "the  crime  of  using  an  explosive 
with  Intent  to  Injure  a  dwelling  house,  an^ 
with  Intent  to  ^Injure,  Intimidate  and  terrlf] 
a  human  being  in  said  dwelling  house."  Ii 
addition  to  this  general  .description  of  tbt 
offense,  tbe  Judgment  specifically  refers  to  tb( 
fact  that  the  defendant  was  "found  guilt] 
of  the  offense  set  forth  In  tbe  Information.' 
The  Penal  Code  does  not  in  terms  provldf 
for  either  the  form  or  the  contents  of  a 
Judgment  in  a  criminal  case,  but  section  1201 
of  that  Code  requires  that  "when  a  Judgmenl 
upon  a  conviction  Is  rendered  the  clerk  musi 
enter  tbe  same  in  the  minutes  of  the  court 
stating  briefly  the  offense  for  which  the  con- 
viction was  had.   *   •  • 

[1 2]  The  Judgment  in  the  case  at  bar  must 
be  considered  and  construed  in  Its  aitlrety; 
and,  80  considered,  It  snffidently  appears  tbal 


Digitized  by 


JUSTT  T.  EBBO 


675 


onrt  adopted  the  rerdlct  of  the  jury  as 
rt  of  the  Judgment,  and  sentenced  ac- 
agl;.  This  was  the  eqaivalent  of  a  de- 
i  designation  of  the  offense  for  yrhlch 
>DTlctlon  was  had  (People  t.  Sam  Lnng, 
il.  618,  11  Pac.  673),  and  In  conjunction 
the  conrf  s  general  designation  of  the  of- 
was  a  snbstaQtlal  compliance  with  the 
slons  of  section  1207  of  the  Penal  Oode, 
Lfforded  the  defendant  ample  protection 
St  a  second  proeecntlon  for  the  same  of- 

}  Judgment  and  order  appealed  from 
fflrmed. 

concur:  HALL,  J.;  KERBIOAN.  J. 


rUSTT  et  al.  t.  EBRO.    (Cit.  831.) 

let  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  27,  1011.) 

OEKBS  4  Q3*>— BlOHT  TO  CoiDCISSIOHB 
BFCNSBS.  ' 

f  the  broker  produces  a  purchaser  ready, 
g,  and  able  to  purchase  upon  the  terms 
Bted,  the  owner  cannot  prerent  paying 
Issions  by  refusing  or  neglecting  to  con- 
ate  the  sale  as  by  selling  to  another  or 
ently  dealing  with  the  procaring  purcbas- 

aa  to  lose  the  sale,  or  by  changing  the 

of  the  proposed  sale. 
.  Note.— For  other  cases,  see  Brokers, 

Dig.  H  79-96 ;  Uec.  Dig.  S  es.*]  ' 

OKEBS    (I  66*)— OOIOUSSIONS— Pbocitb- 

V>  entitle  bim  to  oommissions,'  a  broker 
not  personally  conduct  the  negotiations 
g  to  the  sale,  or  be  present  when  it  is 
eted,  nor  need  the  principal  know  at  the 
that  the  pnrcfaaiier  was  found  by  the 
r;  It  only  being  essential  that  the  bro- 
efforts  be  the  procuring  cause  of  the  sale. 

Note.— For  other  cases,  see  BrokerB, 
Dig.  H  8&-89;  Dec  Dig.  S  56.*] 

PEAL  AHD  E!BB0B  (g  lOll*)— FrnDIWOS- 
iPHJCTIKO  E^riDENce. 
lie  trial  court's  findings  on  substantially 
?tinc  evidenoe  is  conclusive  on  appeal. 
.  Note. — For  other  cases,  see  Appeal  and 
,^Cent  Dig.  %i  S983-3988;   Dec  Dig.  i 

OKEBS  (i  67*)— RiOHT  TO  OOUKISSION. 

There  the  owner  authorized  a  broker  to 
roperty  for  a  certain  sum  for  a  commls- 
if  "5%  of  the  purchase  price,"  the  broker 
ntitled  to  6  per  cent,  conunisaions  on  that 
upon  a  sate  to  a  purchaser  procured  by 
though  the  owner,  without  the  broker's 
edge,  reduced  the  price  to  the  purchaser, 
tence,  in  an  action  for  commissioQa,  evi- 
that  the  owner  sold  for  a  less  price  than 
Gied  by  the  agreement  with  the  broker 
lot  admisuble. 

.  Note.— For  other  cases,  see  Brokers, 
Dig.  i{  66-7S;  Dec.  Dig.  |  67.*] 

DEEBS  (S  86*)— -Acnon  roB  Cohhibsions 

DWBSIOR  or  EVIOENCE. 

a  a  real  estate  broker's  action  for  com- 
<na  for  effecting  a  sale,  a  written  agree- 
eiecuted  by  plaintiff  with  another  iifter 
iff  had  been  authorized  to  sell,  authoriz- 
ich  other  to  sell  aa  subagent  for  plaintiff, 
.dmissible;  defendant  claiming  that  such 


other  was  not  acting  for  plaintiff  In  making 

the  sale. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  106-U5;  Dec  Dig.  I  86.*] 

6.  Apfeai.  Ann  Ebbob  (t  1061*)— Haaulbbb 
Bbbob— Admibbioiv  or  KTIDEncX. 

Where,  In  a  real  estate  broker's  action  for 
oommissions,  a  written 'agreement  executed  by 
plaintiff  with  another  after  plaintiff  bad  been 
authorized  to  sell,  anthorizing  such  other  to 
sell  as  subagent,  was  properly  admitted  in 
evidence  to  rebut  defendant's  claim  that  such 
other  was  not  acting  for  plaintiff  when  sell- 
ing, any  error  in  admitting  an  oral  agreement 
by  plaintiff  appointing  such  other  sa  subagent 
was  not  prejudicial  to  defendant 

[Dd.  Note.—For  other  cases,  see  Appeal  and 
E>rroT.  Cent  Dig.  {{  4161-4170;  Dec  Dig.  | 
1001.*] 

7.  Bbokebs  (i  66*)— BiOHT  to  CoionBSiONS— 
Sale  bt  Anotheb. 

Under  an  agreement  between  the  owner 
and  a  real  estate  agent  giving  the  latter  the 
exclusive  right  to  sell  the  property  for  90  days 
at  a  5  per  cent  commiasion,  provided  that  the 
owner  might  hlmaelf  sell  it  to  any  one  to  whom 
it  had  been  submitted  by  the  agent.  In  which 
case  the  agent  should  receive  a  2^i^  iier  cent 
commission,  the  agent  had  the  exclusive  right  to 
sell  the  property  witbin  the  period  limited,  and 
was  entitled  to  a  6  per  cent  commission  if  sold 
by  hirosetf  or  any  one  else  without  his  consent 
within  such  period,  unless  sold  by  the  owner 
to  one  to  whom  it  had  been  prevloualy  offered 
by  the  agent  in  which  case  he  was  entitled  to 
B  per  cent  commission ;  so  that  in  an  ac- 
tion lor  commissiona  for  a  sale  within  the  stip- 
ulated time  evidence  that  the  person  effecting 
the  sale  acted  for  himself,  and  not  for  plaintiff, 
was  inadmissible. 

[Bd.  Note.— For  other  eases,  see  Brokers, 
Cent.  Dig.  U  82-84;  Dec  Dig.  f  66.*] 

&  Bbokebs  (|  69*)— Actions  roa  Goiaas- 

aiOKS— DaUAOEB— MEASnBB. 

In  a  real  estate  broker's  action  for  breach 
of  a  contract  to  pay  5  per  cent,  commissions 
for  selling  realty  by  procuring  its  sale  by  an- 
other, the  measure  of  damages  was  the  maxi- 
mum  commissiona  which  could  be  earned  under 
his  contract  with  the  owner. 

[EM.  Note— For  other  casas,  see  Brokers, 
Dec  Dig.  I  68.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Anatln,  Judge. 

Action  by  N.  P.  Justy  and  others  against 
Matiaa  Erro.  From  a  Judgment  for  plain- 
tiffs and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

Sutherland  &  Barbour,  for  appellant  Ba- 
lelgh  E.  Bhodes  and  W.  D.  Crlchton,  for 
respondents. 

HART,  J.  The  plaintiffs,  doing  a  real  es- 
tate brokerage  business  in  the  city  of  Fres- 
no, brought  this  action  for  the  purpose  of 
recovering  certain  commissions  alleged  to  be 
due  and  owing  them  from  defendant  for 
services  rendered  under  a  written  contract 
In  procuring  a  purchaser  and  coDsequently 
effecting  the  sale  of  certain  land  belonging 
to  the  defendant  and  situated  In  Madera 
county.  The  cause  was  tried  by  the  court, 
a  Jury  having  been  waived  by  both  parties. 
Plaintiffs  were  given  Judgment,  from  which 
and  the  order  denying  him  a  new  trial  the 
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defendant  prosecutes  this  appeal  to  this 
court 

The  complaint  ia  In  two  counts,  viz.:  Tbe 
one  declaring  upon  tbe  contract  and  the  oth- 
er upon  the  debt  allied  to  be  due  plaintiffs 
for  the  services  stated  In  Indebitatus  assump- 
sit The  answer  specifically  denl^  the  aver- 
ments  of  each  count  of  the  complaint 

The  points  urged  against  the  Judgment 
and  order  are  generally  that  the  evidence  is 
insufficient  to  support  certain  of  the  vital 
findings  and  that  the  court  committed  errors 
prejudicial  to  the  d^endant  In  certain  of  its 
rulings  allowlBg  and  ezdnding  certain  testi- 
mony. 

As  to  the  facts  of  the  transactions  giving 
rise  to  this  action,  the  controversy  seems  to 
have  been  pivoted  by  both  parties  upon  tbe 
sole  question  whether  the  sale  of  the  land 
described  in  tbe  agreement  between  the  par- 
ties was  brought  about  through  the  plaiatlfTs 
or  entirely  through  one  Ctiarles  De  Roulet 
the  claim  of  defendant  being  that  the  latter, 
acting  solely  for  himself  and  independently 
and  not  as  an  agent  of  or  connected  in  any 
way  with  the  plaintiffs  In  the  transaction, 
^ected  a  sale  of  the  property,  upon  which 
proposition  it  Is  contended  that  tbe  plain* 
tiffs  are  not  entitled,  at  the  most  nnder 
their  agreement  with  defendant,  to  more 
than  tbe  aggregate  commissions  computed  at 
tbe  rate  of  2%  per  cent  on  tbe  "purchase 
price,"  as  to  which  price  there  is  also  some 
dispute.  In  the  outset  we  may  as  well  an- 
nounce it  to  be  our  opinion  that,  according 
to  the  terms  of  the  agreement  between  plain- 
tiffs and  defendant,  the  former  are  entitled 
to  the  maximum  commissions  provided  for 
by  said  agreement  even  nnder  the  theory 
of  tbe  defense.  In  other  words,  even  if  It 
be  tme^  as  is  JJie  claim  of  the  defendant 
that  De  Boulet,  through  whom  admittedly 
the  land  was  sold  during  tbe  term  within 
which  the  plainUfh  bad  bem  given  by  the 
agre«nent  the  exduaive  right  (with  a  single 
exception  of  which  we  shall  give  special 
consideratim  hereafter)  to  s^  the  land  was 
not  acting  for  or  connected  in  any  manner 
or  sense  with  plaintiffs  In  their  agreement 
with  defendant  the  former  would,  neverthe* 
less,  be  oitltled  to  commissions  of  6  per 
cent  on  the  purchase  price.  It  li^  however, 
deemed  the  more  orderly,  under  the  drcum- 
stances  presented  by  the  record,  to  postpone 
further  consideration  of  this  proposition 
until  we  have  examined  the  facts  as  re- 
vealed by  tbe  record  and  some  other  ques- 
tions wbldi  are  raised  by  the  appellant 
against  the  validity  of  the  Judgment  and 
order.  But  it  is  conceived  not  to  be  im- 
proper to  state  In  the  beginning  some  of  the 
well-settled  general  rules  of  law  relating 
to  contracts  by  which  real  estate  brokers 
are  authorized  to  sell  property  for  others  on 
commission. 

[1]  "If,  within  the  time  limited,  tbe  broker 
baa  produced  a  purchaser  who  Is  ready, 


wllUng,  and  able  to  purdiase  upon  the  terms 
prescribed,  the  principal  cannot  evade  tb« 
payment  of  the  broker's  conuulssion  by 
then  refusing  or  neglecting  to  consonunatfl 
the  sale,  or  by  changing  tbe  terms,  or  by 
selling  the  property  to  another,  or  by  so  neg- 
ligently dealing  with  tbe  proposed  purcbasei 
as  to  lose  the  benefit  of  the  sale."  Mecbem 
on  Agency,  {  967.  And,  In  consonance  witb 
the  rule  as  thus  stated.  It  has  been  held 
that,  if  the  broker  has  fulfilled  upon  bis 
part,  "be  will  be  entitled  to  bis  commissions, 
although  tbe  sale  Is  not  consummated  be 
cause  the  principal's  title  proves  defective 
(Hamlin  v.  Schulte,  34  Minn.  534,  27  N.  W, 
301;  Goodrldge  v.  HolUday,  18  111.  App 
363;  Gonzales  y.  Broad,  57  Cal.  224;  Enapf 
V.  Wallace.  41  N.  Y.  477;  Doty  v.  MUler, 
43  Barb.  [N.  Y.]  529;  Stbbald  v.  Betbleben 
Iron  Works.  83  N.  T.  378,  3S  Am.  Rep.  441) 
or  because  the  principal's  wife  refuses  tc 
Join  in  tbe  conveyance  (Clapp  v.  Hughes,  } 
Pbila.  [Pa.]  382),  or  because  tbe  purcbasei 
refuses  to  complete  the  sale  on  account  ol 
false  represoitatlons  made  by  the  principal* 
(Glentworth  v.  Lather,  21  Barb.  [N.  Y.]  145) 

[2]  ^or  is  It  necessary  that  the  tn-okei 
should  personally  have  conducted  tbe  nego 
tiations  between  his  principal  and  the  pnr 
chaser  leading  to  the  sale,  nor  that  bt 
should  have  been  presmt  when  tbe  bar 
gain  was  completed,  "or  even  that  the  prin 
cipal  should,  at  the  time,  have  known  thai 
the  purchaser  was  one  found  by  ttie  broker.' 
Section  966,  Mechem  on  Agency,  and  casei 
dted  In  tbe  footnote  thereof.  And,  whili 
it  is  indispensable,  yet  it  Is  snfiicient  thai 
his  efforts  were  the  procnrlng  cause  of  tlM 
sale;  that,  "through  Us  agoicy,  the  pur 
chaser  was  brou^t  Into  communication  witt 
the  B^ler,  although  the  parties  negotiated  li 
person."  Id. 

With  the  foregoing  statement  of  some  ol 
tlie  principles  governing  contracts  of  th< 
(^aracter  of  the  one  here,  we  will  now  pro 
ceed  to  review  the  foots,  which  as  disclosed 
by  the  evidence  from  which  the  court  madi 
its  fhidings,  may  thus  be  summailsed: 

On  and  prior  to  the  Sd  day  of  Augnst 
1908,  and  until  he  sold  the  same,  the  de 
fendant  was  the  omier  of  a  tract  of  lant 
Bltnated  In  the  county  of  Hadera  ant 
known  as  the  "Borden  and  Freeland  Ranch.' 
On  said  3d  day  of  August,  1908,  said  I> 
Roulet  met  defendant  and  asked  the  Iatt« 
if  be  (defendant)  would  "sign  a  contract  foi 
his  property  for  $36,000  and  he  said  U 
would,  and  he  came  to  Mr.  Justy  for  thai 
pun>08e,"  bavlng  heea  accompanied  to  Jus 
ty's  office  by  De  Roulet  After  reacbiufl 
Justy's  office,  the  d^endant  executed,  iz 
the  presence  of  Justy,  the  letter's  son,  and 
Vise,  Justy's  partner,  the  following  agrefr 
ment:  "I  hereby  appoint  N.  P.  Justy  Com< 
pany,  W.  R.  Tlse,  my  agents  wltb  exclusive 
right  to  sell  the  following  properly  and  re- 
ceive deposit  in  my  name.   To-wit:  I  sell 
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ch  known  u  tbe  Borden  and  Free- 
Dch  located  in  the  county  of  Madera, 
!  California,  as  foltows:  for  the  sum 
00.00;  $5,000.00  cash  balance  of  $31,- 
in  6  —  years  as  follows:  $5,000.00 
lays  or  more  and  $10,000.00  in  ninety 
ter,  balance  to  be  paid  In  foor  years 
lint  arranged,  with  interest  at  7  per 
>r  annam,  payable  annually.  And  I 
o  ftiralsb  deed,  abstract  and  clear 
id  pay  Ave  per  cent,  commission  on 
e  price  out  of  said  sale.  Reason- 
ae  allowed  for  making  papers.  This 
t  to  remain  In  force  for  a  period  of 
days  from  the  date  hereof  and  there- 
QtU  written  notice  is  given  to  cancel, 
sale  Is  made  by  me  or  through  me 
the  term  of  this  contract,  or  after 
>lratlon  of  the  same,  to  any  one  to 
taid  property  bas  been  submitted  by 

P.  Jnsty  Company,  I  agree  to  pay 
^  per  cent.  commlBslon  on  said  sale. 
Cal.  Aug.  3rd,  1908.  [Slgnaturel  Ma- 
ro.  Aug.  8rd.  Witness:  N.  D.  Jnsty 
P.M."  Indorsed  on  reverse  side:  "Re- 
at  the  request  of  Madera  Abstract 
ly  Sept  2S.  1908,  at  60  minutes  past 
k  A.  M.,  In  Vol.  3  of  CoTenants,  page 
jrds  of  Madera  County,  Gal.,  Walter 
h.  Recorder." 

the  execution  of  said  agreement, 
nd  De  Roulet  entered  into  an  agree- 
T  which  the  latter  engaged  to  act  as 
t  of  plalntifTs  in  securing  a  purchaser 
)roperty,  and  for  his  services  In  that 
T  he  was  to  share  equally  with  plain- 
the  commissions  which  they  were  to 

on  a  sale  of  the  land  by  them, 
beir  agreement  with  defendant 
n  90  days  from  the  date  of  the  execn- 
the  agreement  between  plaintiffs  and 
nt,  De  Roulet  found  a  purchaser  In 
son  of  a  Mrs.  Gamy,  a  resident  of  Ma- 
onty.  In  De  Roulet's  own  language 
rhaps  beet  be  told  the  circumstances 
iale  to  Mrs.  Gamy:  "After  I  had  been 
id  to  find  a  purchaser  for  this  prop- 
tried  to  get  a  buyer.  To  my  best 
Ige  it  must  have  been  about  three 
tfter  the  3d  of  August  before  I  foijnd 
7.  This  person  was  Mrs.  Camy,  some- 
Down  or  called  Madam  Camy.  I  went 

Mrs.  Gamy's  and  took  her  over  to 
0  in  Madera,  and  I  told  her  she  could 
t  property  for  $36,000,  but  when  I 

Mrs.  Gamy  over  to  Mr.  Erro  he  rais- 

$43,000,  After  a  certain  agreement, 
luced  It  to  $42,000,  and  she  agreed  to 
t,  In  exchange  for  property  or  notes, 
think  was  about  three  weeks  subse- 
0  the  3d  day  of  Aupist.  We  wMit  to 
ro.two  or  three  times.  On  each  of 
ccasions  Mr.  Erro  and  Madam  Camy 
L  conversation  with  ref«'ence  to  the 
)r  exchange  of  the  property,  purchase 
e  of  it    X  think  It  was  some  time  in 

that  they  agreed  upon  terms.  .  It 
ting  the  Ufe  of  the  contract" 
7P.-B7 


Just's  testimony  that  De  Roulet,  In  the 
procurement  of  Mrs.  Gamy  as  the  purchaser 
of  the  property,  was  acting  for  and  as  the 
agent  of  the  plaintiffs  under  the  agreement 
between  the  former  and  the  latter  is  cor- 
roborated by  the  testimony  of  Vise  and  chat 
of  De  Roulet  himself.  Clearly  the  testimony 
of  which  we  have  given  only  a  brief  synopsis  / 
fully  supports  the  finding  of  the  court  that 
"in  imrsuance  of  said  agreement  and  there- 
under, and  prior  to  the  expiration  of  said 
period  of  ninety  days,  in  said  agreement  men- 
tioned, said  plaintiffs  did  find,  provide  and 
obtain  a  purchaser  for  said  real  property, 
for  a  sum  over  and  in  excess  of  the  sum  nam- 
ed in  said  agreement  and  asked  by  said  de- 
fendant to  wit:  for  the  sum  of  $42,000,  and 
upon  terms  suitable  and  satisfactory  to  said 
defendant  and  that  said  purchaser  was  able 
to  purchase,  willing  to  purchase,  ready  to 
purchase,  and  who  actually  did  purchase,  said 
real  properly" ;  that  having  performed  all 
the  terms,  covenants,  and  conditions  of  their 
agreement  with  def^dant  the  plaintiffs  "be- 
came and  were  entitled  to  the  sum  of  6  per 
cent  commission  upon  said  purchase  price  of 
forty-two  thousand  dollars." 

The  theory  of  the  defendant  as  developed 
by  the  evidence  introduced  in  support  of  his 
resistance  to  the  claim  of  plaintiffs,  was,  as 
before  stated,  that  De  Roulet  In  bringing 
Mrs.  Camy  and  defendant  together  in  the 
transaction  culminating  In  the  sale  to  her, 
was  acting  entirely  for  himself  and  independ- 
ently of  plaintiffs ;  that  he  was  never  author- 
ized by  plaintiffs  to  act  for  them  In  the  mat- 
ter of  the  sale  of  the  property  Involved  In 
their  agreement  with  defendant ;  and  that 
his  claim  that  he  was  so  acting  for  plaintiffs 
was  the  result  of  an  understanding  conceiv- 
ed by  him  and  the  plaintiffs  after  the  sale  to 
Mrs.  Camy  was  effected  and  sought  to  be  es- 
tablished by  them  with  the  design  and  hope 
of  securing  the  maximum  commissions  pro- 
vided for  in  the  agreement  between  plaintiffs 
and  defendant  To  this  end,  defendant  un- 
dertook to  show  that  De  Roulet  after  bring- 
ing about  the  sale  of  the  land  to  Mrs.  Camy, 
was  told  by  plaintiffs  that  if  he  would  Join 
them  in  maintaining  that  be  had  acted  as 
their  agent  in  his  dealings  with  the  defendant 
and  Mrs.  Camy,  they  could  secure  the  5  per 
cent  commission  to  which  defendant  had 
bound  himself,  in  case  plaintiffs  secured  a 
buyer,  and  that  they  would  then  divide  the 
total  sum  of  the  commissions,  allowed  on  the 
basis  of  6  per  cent  of  the  purchase  price,  in 
equal  shares  betwe«i  them;  that  it  was  tben 
that  the  Idea  that  De  Roulet,  in  the  transac- 
tion with  Mrs.  Camy,  was  not  acting  for  him- 
self alone,  but  as  the  regularly  appointed 
agent  of  plaintiffs,  was  first  conceived  by 
him  and  plaintiffs. 

[3]  We  need  not  review  the  evidence  thus 
offered  by  the  defendant  and  received  by  the 
court;  for,  while  it  may  be  conceded  that 
some  circumstances  were  thus  developed 
which,  upon  th^  face,  might  tend  to  Inspire 
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saspldon  as  to  tlie  good  faith  of  the  claim 
that  De  Roulet  acted  at  all  times.  In  his  no- 
gotlatlons  with  Mrs.  Camy,  aa  the  agent  of 
plaintiffs,  still  the  effect  of  that  testimony, 
bvea  if  It  were  material,  could  only  be  to 
raise  a  substantial  conflict  In  the  evidence, 
and,  as  Is  well  understood,  the  conclusion 
of  the  trial  court  as  to  the  truth  of  the  mat- 
ter must  therefore  be  accepted  by  this  court 

The  defendant  did  not  deny  making  the 
agreement  with  pialntifEs.  Indeed,  his  letter 
written  three  days  after  the  expiration  of 
the  90  days  during  which  the  contract  by  ex- 
press language  was  to  remain  in  force  (it  will 
be  observed  that  the  contract  further  provid- 
ed that  after  the  00  days  It  should  remain 
in  force  until  It  was  canceled  by  writtoi 
notice)  notifying  plaintlOts  of  the  cancellation 
of  the  agreement  la  itself  evidence  of  a  con- 
clusive character  that  he  recognized  the  legal- 
ity and  binding  force  of  its  terms.  Justy, 
Vise,  and  De  Roulet,  as  we  have  seen,  each 
testified  that  the  last  named  was,  Imihediate- 
ly  upon  the  execution  of  the  agreemrat  be- 
tween plaintiffs  and  defendant,  especially 
employed  by  plaintiffs  to  find  a  purchaser  of 
the  property  described  in  said  agreouent, 
and  that  from  that  time  until  he  did  And  a 
purchaser  In  the  person  of  Mrs.  Camy  he 
continued  In  their  employment  for  that  spe- 
cific purpose.  Conceding,  for  the  present, 
that  the  evidence  produced  by  defendant  up- 
on this  point  would,  if  sufiJcient  in  probative 
power,  have  established  a  legal  defense  to 
the  right  of  plaintiffs  to  recover  the  maxi- 
mum commissions  stipulated  for  by  the  agree- 
ment, it  was  then,  of  coarse,  for  the  trial 
court  to  decide  upon  which  side  the  evidence 
upon  that  issue  preponderated,  and,  having 
found  thereon  with  plaintiffs,  it  is  not,  as 
before  stated,  within  the  1^1  province  of  a 
reviewing  court  to  declare  that  the  court  be- 
low thus  reached  an  erroneous  con<duslon  or 
abused  the  discretion  with  which  It  is  In- 
vested In  the  matter  of  weighing  evidence, 
and,  to  that  «id,  Judging  of  the  credibility 
of  the  witnesses. 

It  is  further  urged  by  appellant  tbat  there 
Is  no  evidence  in  the  record  disclosing  the 
precise  price  at  wbl<^  the  real  estate  describ- 
ed In  the  contract  was  sold.  Tbia  point  may 
appropriately  be  considered  in  connection 
with  the  rulings  of  the  court  by  which  the 
defendant  was  prevented  from  showing  that 
the  price  for  which  the  property  was  sold 
was  less  than  the  sum  of  $36,000.  This  will 
necessitate  a  return  to  the  facts  from  whidi 
the  question  arose  in  the  court  below  and  Is 
presented  here. 

De  Roulet,  it  wUl  be  recalled,  testified  that 
when  be  brought  Mrs.  Camy  to  Erro,  after 
having  told  her  that  she  could  obtain  the 
property  for  the  sum  of  $36,000,  the  latter  re- 
fused to  accept  said  sum,  but  raised  the  pur- 
chase price  to  $43,000,  finally,  however, 
BgreelDg  to  take  $42,000.  But  the  last-named 
price,  it  appears,  included,  In  addition  to  the 
land  its^  a  large  amount  of  personal  pr<^ 


erty  of  various  kinds — some  live  stodc 
some  consisting  of  farming  implements, 
chinery,  etc.  The  court  by  Its  Judgmral 
lowed  plaintiffs  commissions  computed  c 
the  basis  of  the  price  for  which  the  farm 
said  personal  property  were  sold,  vis.,  i 
000,  a  judgment  having  coosequHitly  1 
rendered  and  entered  in  favor  of  plain 
for  the  sum  of  $2,100.  But  in  passing 
on  the  motion  for  a  new  trial  the  court,  i 
condition  to  a  d«iial  of  said  motion,  ord« 
and  required  plaintiffs  to  remit  the  suu 
$300  of  the  Judgment  so  rendered  and  er 
ed.  The  plaintiffs  within  the  time  speci 
by  the  court  In  its  order  filed  a  written 
mission  of  the  amount  designated  by 
court,  the  effect  of  which  was  to  reduce 
judgment  in  favor  of  plaintiffs  to  the  sun 
$1,800,  which  manifestly  represents  conu 
sions  at  the  rate  of  5  per  cent  on  the  ] 
chase  price  of  the  land  as  set  forth  in 
agreement  between  plalntifts  and  defend 

But  It  is  now  earnestly  insisted  that, : 
withstanding  such  redaction  of  the  amc 
for  which  Judgment  was  originally  awan 
the  court's  refusal  to  permit  evidence  tc 
received  which,  it  is  claimed,  would  or  ml 
have  disclosed  that  the  price  Mrs.  O 
agreed  to  pay  for  the  land  was  less  than 
sum  of  $36,000,  was  prejudicially  errooei 
But  we  think  the  rulings  so  complained 
were  proper  from  every  standpoint  ti 
which  we  have  beoi  led  to  view  this  reci 

[4]  As  we  have  seen,  the  rule  approved 
all  the  authorities  is  that  where,  aa  h 
the  contract  betwew  the  broker  and  the  i 
er  itself  fixes  and  specifies  the  price 
which  the  former  is  authorized  to  sell 
property  on  specified  coram  Isslons,  the  1 
ker,  In  case  he  procures  a  purdiaaer  ret 
willing,  and  able  to  purchase  at  such  im 
is  entitled  to  the  stipulated  commissions 
the  price  bo  fixed  and  specified  regardlest 
whether  the  owner  has  reduced  the  prin 
the  final  sale  of  the  property  to  such  i 
chaser  or  otherwise  changed  tiie  terms  of 
contract  Mechem  on  Ag^cy,  |  967;  St 
art  V.  Mather,  32  Wis.  340.  This  rule  is, 
course,  subject  to  the  qualification  that 
broker  had  no  notice  or  Icnowledge  of 
reduction  of  price  or  had  not  acquiesced 
or  consented  to  such  reduction  or  other  m 
iflcatioQs  of  the  terms  of  the  contract  mi 
rial  to  his  rights  thereunder. 

The  contract  between  the  plaintiffs  and 
defendant  in  the  case  at  bar  authorised 
former  to  sell  the  property  for  the  som 
$36,000  on  which  sum  tbey  were  to  rscel 
as  compensation,  If  they  brought  to  d^e 
ant  a  buyer  within  the  time  limited  by  s 
contract,  commissions  at  the  rate  of  "5  ! 
caxt  on  the  purchase  price."  And  the  wo 
"purchase  price"  cannot  Justly  or  reasons 
be  cmstmed  to  have  reference  to  any  otl 
price  than  that  definitely  fixed  and  q>ecil 
In  the  contract  There  la  no  evidence,  i 
Indeed,  any  pretoise,  that  plaintiffs  consc 
edto  axediictl(m  of  tbepriceMflmd.  nu 
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ley  "were  entitled  to  be  paid  commls- 
m  the  basis  of  the  price  thus  definitely 
md  In  accordance  with  which  they  nn- 
i  to  sell  the  property,  without  regard 

change  In  such  price  to  which  the  de- 
>t  himself,  without  their  knowledge  or 
t,  might  have  assented  with  the  buyer, 
art  of  the  couventlon  that  plaintiffs 
ed  themselves  to  perform  was  com- 

fulfllled  when,  through  their  efforts 
was  brought  to  the  defendant  a  buyer 
jady,  wUllng,  and  able  to  buy  the  prop- 

□  the  foregoing  views,  It  manifestly 
5  that  testimony  which  might  have 
or  tended  to  show  that  the  defendant, 
negotiation  with  Mrs.  Camy  Immedl- 
:ulmlnatlng  In  the  sale,  agreed  to  and 
d  In  fact  sell  the  property  described  In 
reemmt  with  the  plalntiCEs  for  a  small- 
n  than  that  fixed  by  said  agreement 
not  hare  been  material  or  relevant  for 
iriKne. 

«tlons  were  also  made  hy  counsel  for 
ant  to  all  questions  propounded  to' 
tnessea  Justy,  Vise,  and  De  Koulet 
regard  to  the*  conversation  occurring 
tn  said  witnesses  Immediately  after 
^reement  between  plaintiffs  and  de- 
It  was  executed.  The  conversation 
onght  to  be  brought  out,  and.  In  fact, 
It  out,  involved  the  agreement  and  the 
thereof  between  plaintiffs  and  De 
by  which  the  latter  was  employed 
.Intlffs  to  assist  them,  as  their  agent, 
t  defendant's  property.  The  rulings 
Qg  testimony  of  said  conversation  were 
'roneoua.  Assuming  for  the  purpose 
if  considering  said  rulings,  that  the 
of  the  defense  is  tenable — that  Is, 
roof  that  De  Koulet,  In  his  transaction 
kirs.  Camy,  acted  for  himself  and  not 
laintiffa,  would,  If  It  satisfactorily 
1  the  fact,  constitute  a  defense  to  the 
>f  plaintiff  to  recover  at  ail — it  was, 
!h  case,  of  course.  Incumbent  upon 
ffs,  In  order  to  establish  their  title  to 
ulmum  commissions  provided  for  In 
lontract  with  defendant,  to  show  that 
ulet  had  been  duly  and  regularly  an- 
d  by  them  to  act  for  them  and  that 
act  for  them  In  the  sale  of  the  prop- 
Indeed,  declaring  and  relying,  as  they 
one  count  of  the  complaint,  upon  the 
2t  for  a  recovery,  the  plaintiffs  had 
doubted  right  to  show  that  they  ne- 
id  the  sale,  through  whomsoever  it 
have  been  personally  accomplished,  if 
oe  one  employed  by  them  for  that 
e.  But  this  agreement,  as  made  oral- 
ledlately  following  the  execution  of  the 
;t  between  plaintiffs  and  defendant, 
Ebaeqnently  (September  20,  1906),  and 
o  the  time  at  which  the  contract  be- 
defendant  and  Mrs.  Camy  was  exe- 
(October  10,  1906),  reduced  to  wrlt- 
id  In  that  form  offered  and  received  In 


evidence.  The  vital  and  only  important 
covenant  involved  In  said  agreement  was 
that  by  which  De  Roulet  was  authorized  by 
plaintiffs  to  find  for  them  a  purchaser  of  de- 
fendant's property,  to  prove  which  fact  was 
the  sole  purpose  of  the  production  of  evi- 
dence of  said  agreement. 

[6. 1]  Therefore,  even  If  It  be  questionable 
whether  the  testimony  of  the  oral  agreement 
of  the  parties  was  proper.  In  view  of  the 
requirement  of  our  statute  of  frauds  that 
certain  agreements  authorizing  or  employ- 
ing an  agent  or  broker  to  sell  real  estate 
for  compensation  shall  be  in  writing  (section 
1624,  subd.  6,  Civ.  Code),  a  proposition  we 
need  not  decide  here,  it  cannot,  of  course, 
be  said  that  the  written  evidence  thereof 
was  not  competent  and  proper,  or  that  the 
testimony  of  the  oral  negotiations  and  agre&^ 
ment  authorizing  De  Roulet  to  act  for  plain- 
tiffs could  in  any  manner  or  measure  have 
prejudiced  defendant,  since  there  is  not,  nor 
any  claim  that  there  Is,  any  material  vari- 
ance between  the  agreement  as  orally  made 
and  the  written  evidence  thereof.  But,  In 
any  event,  while,  as  before  declared,  the 
finding  of  the  court  that  the  efforts  of  plain- 
tiffs were  the  procuring  or  proximate  cause 
of  the  sale  la  amply  supported  by  the  evi- 
dence, which  finding  necessarily  Implies  a 
finding  that  De  Roulet  acted  for  plaintiffs 
In  causing  the  sale  to  be  made  to  Mrs.  Camy, 
yet  we  are  of  the  opinion,  as  previously 
suggested,  that,  accepting  the  theory  upon 
which  the  defendant  seeks  to  defeat  the 
right  of  plamtiffs  to  the  recovery  of  the 
maximum  commission  computed  upon  the 
basis  of  $36,000,  the  sum  specified  in  the 
contract  as  the  purchase  price.  It  then  be- 
comes immaterial  whether  De  Roulet  did  or 
did  not  act,  in  the  transaction,  as  agent  of 
plaintiffs,  and  that,  therefore,  the  latter 
must  still  prevalL 

Tills  proposition  calls  for  a  construction 
of  the  agreemHit  between  plaintiffs  and  de- 
fendant and  the  rights  of  the  former  there- 
under, and,  if  It  be  sound,  then  obviously 
error  cannot  be  predicated  of  any  of  the 
rulings  by  which  the  court  refused  to  allow 
testimony  designed  to  show  that  De  Roulet 
was  not  employed  by  plaintlfCs  to  find  a 
purchaser  or  to  negotiate  a  sale  of  defend- 
ant's property  for  them,  or  that  be  was  not 
acting  for  them  when  he  brought  Mrs.  Camy 
to  defendant  as  a  purchaser  of  said  prop- 
erty. 

The  agreement  between  plaintiffs  and  de- 
fendant, it  will  be  noted,  gives  to  plaintiffs 
the  exclusive  right  to  sell  or  n^otiate  the 
sale  of  the  property  therein  described  for 
the  period  of  at  least  9f)  days  from  the 
date  of  the  execution  thereof.  The  only 
qualification  of  said  provision  and  the  right 
so  given  Is  that  the  defendant  himself  may 
sell  the  property  to  any  party  to  whom  the 
same  has  been  submitted  by  plaintiffs,  In 
which  event  the  latter  were  to  receive  eom- 
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mlnloiu  at  the  rate  of  2%  per  cent  or  the 
mlnimnm  commlsslona  stipulated  for  In  the 
agreement  Thus  It  is  to  be  observed  that 
the  only  contfngenc7  which  could  arise  un- 
der the  contract,  the  happening  of  which 
during  the  life  of  the  agreement  would 
limit  the  right  of  plalntiCts  to  the  minimum 
commissions  provided  for  thereby,  was  the 
sale  of  the  property  by  defendant  to  some 
party  to  whom  the  proposition  of  the  sale 
had  antecedently  been  submitted  by  the 
plaintiffs.  In  other  words,  there  Is  only  one 
thing  that  could  have  occurred,  under  the 
terms  of  the  contract  and  within  the  time 
limited  thereby,  which  would  compel  the 
platntlfFs  to  accept  the  smaller  commissions 
provided  for  by  said  agreement,  and  that 
Is  where  the  sale  was  made  by  defendant 
himself  to  a  party  to  whom  the  plaintiffs 
bad  prior  to  such  sale  submitted  the  propo- 
sition. Of  this  proposition  there  is,  in  our 
opinion,  absolutely  no  ground  for  debate. 
This  being  true,  tlie  agreement,  viewed  and 
considered  in  Its  entirety,  is  rationally  cap- 
able of  but  one  conBtroctlon,  viz.:  That  with 
the  said  exception  that  the  owner  of  the 
property  might  himself  have  sold  the  same 
by  his  own  personal  eCForts  to  some  person 
to  whom  the  proposition  of  the  sale  had 
previously  been  submitted  by  the  plaintiffs — 
that  is  to  say,  to  a  party  to  whose  attention 
the  propoeitlon  had  been  brought  by  plain- 
tiffs, but  who  has  Anally  purctiased  the  same 
through  the  personal  efforts  or  negotiations 
of  the  defendant  himself — the  plaintiffs  were 
vested  with  the  sole  and  exclusive  right  to 
Bell  said  property. 

[7,  B1  But  a  sale  of  the  property  within 
the  period  limited  by  the  contract  by  the 
defendant  brought  about  by  any  other  per- 
son than  the  plaintiffs,  without  their  ac- 
quiescence or  consent,  could  not  operate  to 
defeat  the  latter's  right  to  the  maximum 
commissions  provided  for  by  said  agree- 
ment (see  Kimmel  v.  Slelley,  130  Cal.  555, 
62  Pac.  1067),  and,  where  the  sale  had  been 
BO  made,  in  an  action  to  assert  that  right, 
whether  said  action  was  upon  the  contract 
Itself  or  for  a  breach  of  its  terms  (the  max- 
imum commissions  which  could  be  earned 
by  them  under  the  terms  of  the  contract 
would,  in  the  latter  action,  constitute  the 
measure  of  damages),  they  would  be  enti- 
tled to  recover  the  commissions  computed 
at  5  per  cent  on  the  sum  of  $36,000.  See 
Mechem  on  Agency,  |  907;  Lane  t.  All- 
bright,  49  Ind.  275;  Reed's  Ex'rs  v.  Reed, 
82  Pan.  420;  Fox  v.  Byrnes,  52  N.  Y.  Super. 
Ct.  150.  There  1b  no  evidence  in  the  rec- 
ord, nor.  Indeed,  any  claim  that  the  plain- 
tiffs or  either  of  them  submitted  the  propo- 
sition of  Bale  to  Mrs.  Camy,  unless  it  was 
done  through)  De  Roulet  as  their  agent 
Vise  testified  that  be  "tamed  with  Mrs. 
Camy  with  reference  to  this  property  after 


the  sale,  but  never  before.**  The  p 
the  evidence  uosuccessfuHy  sougl 
brought  out  by  the  cross-exami 
Justy,  Vise,  and  De  Roulet  was  b 
the  theory  of  the  defense  that  De 
bringing  E^rro  and  Mrs.  Camy  toj 
the  proposition  of  the  sale  of  the  : 
In  no  sense  connected  with  plain 
not  acting  as  their  agent  but  w; 
solely  for  himself;  that  the  propos 
not  been  submitted  to  her  by  the 
As  proof  of  such  fact  would  not  as 
fest,  have  released  or  absolved  E 
liability  to  pay  plaintiffs  the  stlpuh 
Imnm  commissions  on  the  purchase 
si>eclfled  In  the  agreement  it  fo 
course,  that  the  rulings  of  the  coin 
Ing  evidence  of  such  fact  If  it  wi 
were  proper.  Such  testimony, 
words,  even  if  sufficient  to  satl 
prove  the  fact  could  not  have  eeta 
legal  defense  to  the  right  of  plaint 
cover  the  5  per  cent  commission 
sum  of  136,000,  fixed  and  speclfle 
contract  as  the  purchase  price  of 
erty. 

There  are  some  other  polnta 
which,  In  view  of  our  theory  of  the 
and  scoi^e  of  the  agreement  beti 
parties  to  this  action,  call  for  n 
notice. 

We  have  discovered  no  reason  i 
ferlng  with  the  Judgment  and  (1 
and  they  are  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J 
NETTT,  J, 


PIERCE  T.  PIERCE.    (Civ.  f 

(District  Court  of  Appeal.  Third  Dis 
ifomia.    June  9.  1911.    On  nl 
ing,  July  7,  1911.) 

L  Action  (J  7*)— Motive  ik  Suino. 

Motive,  though  an  important  e 
fraud,  does  not  alone  vitiate  a  conve 
preclude  the  sssertion  of  a  valid  c 
hence,  when  a  mortgage  given  for  val 
sideratioQ  is  foreclosed  by  regular  pi 
the  court  will  not  inquire  into  the  i 
the  suit. 

[Hd.  Note.— For  other  cases,  see  Act 
Dig.  S  8;  Dec.  Dig.  {  7.»] 

2.  Fraudulent  Convktancbs  (S  29* 
FEB— Su  Bj»cr— Attack— Statdtobi 

SIONS. 

Civ.  Code,!  3439,  which  provides 
Judicial  proceeding  taKen  with  inteot 
or  defraud  any  creditor  or  other  pen 
demands  is  void  against  all  creoito 
debtor,  Is  intended  to  prevent  any  I 
clianf;e  In  the  situation  of  the  prope 
would  prejudice  peraoos  holding  clain 
the  debtor,  but  does  not  preveat  thi 
naent  of  a  valid  existing  lien  upon  >pe 
erty  of  the  debtor,  where  every  re 
of  the  statute  is  complied  with,  and  d 
of  fraud  appears  in  the  proceeding  t 
the  lien. 

[Ed.  Note.— For  other  cases,  Me  B 
Conveyances,  Dec.  Dig.  |  29.  *1 
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*UDnt.ENT  CONTCTAIfCM  Q  29*)— COL- 

ivE  Leoal  Pbocedube  —  Teanbfeb  on 

UDULENT  ClAIU. 

.  debtor's  attempt  to  cover  np  hit  prop- 
r  to  transfer  it  by  means  of  legal  proceea- 
regular  in  form,  w]ll  not  be  ^et  aside  as 
ilent  aeaiaat  creditors,  onless  the  pro- 
g  is  had  on  a  franduleot  claim,  one  that 
be  form  but  not  the  substance  of  a  valid 
e  on  the  property;  and  a  sale  in  foreclo- 
if  a  mortgage  either  nnder  a  power  therein 

legal  proceedings  will  not  be  set  aside  at 
lit  of  creditors  of  the  mortgagor  unless 

be  fraud  in  the  foreclosure'  proceeding 

.  Note. — For  other  cases,  see  Fraudulent 
yancea,  Cent  Dig.  |S  72-82 ;  Dec.  Dig.  i 

AnDULENT  CONVBTANCBS  ft  209*) — 8UT- 

XKCT  or  Evidence, 

Evidence  In  an  action  by  a  wife  against 
usband's  divorced  wife  to  quiet  title  in  a 
D  piece  of  property  held  insufficient  to 
D  a  findtDg  that  the  mortgage  executed  by 
usband  for  a  valuable  consideration  was 
3sed  at  bis  Instigation  for  the  fraudulent 
se  on  his  part  and  on  the  part  of  the 
apee  of  concealing  the  title  of  the  property 
hia  creditors,  and  particularly  of  conceaf- 
itle  to  such  property  in  [jnticipation  of 
enciag  an  action  of  divorce  against  his 
r  wife. 

.  Note.— For  other  cases,  see  Fraudulent 
yancea.  Dec.  Dig.  I  2U9.«] 

On  Rehearing. 
lAL  fj  395*)— Findings— Ultdiatb  and 

DENTIABT  FACTS  AND  CONCLUSIONS. 

n  an  action  by  a  wife  to  quiet  title-  in 
rty  formerly  belonging  to  her  husband, 
1  which  the  husband's  divorced  wife  claim- 
ien.  a  finding  that  it  was  not  true  that  the 
of  defendant  was  without  any  right  what- 
and  that  she  had  do  estate,  title,  or  Inter- 
a  or  to  the  lands  or  sny  pert  thereof, 
aat  the  defendant  and  plaintiff  were  the 
"s  of  the  land  as  tenants  in  common  sub- 

0  certain  liens,  is  the  finding  of  an  iilti- 
fact,  and  is  not  a  mere  conclusion,  and  as 
necessarily  precludes  a  judgment  that 
iff  is  the  sole  owner  of  the  land. 

.  Note.— For  other  cases,  see  Trial,  Cent. 

1  931 ;  Dec.  Dig.  |  395.^] 

lAt.  (I  4(M*)— Findings— CoNBTBDcnoN 
>  Opeeation— Ultimate  Facts  to  Pbe- 
L  OvEB  Probative  Facts. 
.0  altlmate  fact  shown  by  the  finding  of 
n  probative  facts  to  have  been  found 
it  toe  evidence  must  still  prevail  where  it 
not  appear  that  the  findings  of  the  pro- 
facts  dispose  of  all  the  facts  involvea  in 
eadings. 

.  Note.~For  other  cases,  see  Trial,  CeoL 
i  957-962;  Dec.  Dig.  S  404. •] 

x&l  from  Saperlor  Court,  Tulare  Conn- 
W.  B.  Wallace,  Judge, 
ion  to  quiet  title  by  Ella  B.  Pierce 
Bt  Frances  P.  Pierce,  with  croBS-actlon 
ilch  Robert  E.  Pierce  and  others  were 
[mrties.  From  a  Judgment  establlshlDg 
1  In  fovor  of  the  defendant,  plaintiff 
Is.  Reversed. 

ver  A  HcFadzean,  E.  H.  Ree,  and  Hora- 
lllng,  for  appellant  Will  M.  Beggs,  R. 
cComish,  and  C.  Famswortb,  for  re- 
ent. 


B  URNETT,  J.  For  a  statement  of  the  facts 
aid  of  the  grounds  of  the  decision  as  to  the 
merits,  we  make  the  following  quotation 
from  the  opinion  filed  In  the  cause  by  the 
learned  trial  Judge: 

'This  is  a  suit  between  the  present  wife 
and  the  former  wife  of  Dr.  Robert  E.  Pierce 
to  quiet  title  to  an  orange  grove  of  about  30 
acres  near  Lindsay,  and  now  worth  at  least 
$30,000.  By  a  crosB-complaint  Dr.  Pierce,  his 
mother,  Fannie  Pierce,  and  his  brother, 
Frederick  B.  Pierce,  are  made  parties.  Dr. 
Pierce  became  a  practicing  physician  In  1S70. 
One  year  later  at  his  ancestral  home  in  Mel- 
rose, Mass.,  he  was  married  to  defendant, 
and  they  lived  together  for  nearly  20  years, 
most  of  the  time  at  San  Jose,  where  Dr. 
Pierce  still  resides.  The  land  in  controversy 
was  purchased  with  community  funds  about 
the  year  18&4.  Defendant  was  In  Melrose 
from  July,  1807,  for  nearly  two  years,  visit- 
ing the  doctor's  mother,  having  gone  there,  as 
defendant  saya,  'at  his  very  urgent  consent 
and  wish.'  It  appears  from  the  testimony  of 
the  mother,  Fannie  L.  Pierce,  that  her  hus- 
band hi  1884  loaned  Dr.  Pierce  $2,000  on  hla 
note.  The  father  died  about  three  years  lat- 
er, leaving  this  note  with  other  property  to 
Fannie  L.  Pierce.  Nine  years  after  his  death, 
while  the  doctor  was  visiting  at  Melrose,  in 
January,  1896,  she  loaned  him  an  additional 
$2,000,  taking  his  note  for  $4,000,  and  cancel- 
ing the  first  note.  Nearly  two  years  later, 
November  29,  1897,  Dr.  Pierce  executed  a 
mortgage  on  the  land  in  controversy  to  his 
mother  to  secure  payment  of  a  note  for  $4,000 
of  even  date,  due  one  year  after  date.  The 
mortgage  and  the  new  note  were  prepared 
either  in  the  brother's  office  In  San  Francisco, 
or  In  the  office  of  Jackson  Hatch,  at  San  Jose. 
On  -February  10, 1899,  suit  In  the  name  of  the 
mother  was  bronght  against  Dr.  Pierce  to 
foreclose  this  mortgage.  The  brother  appear- 
ed as  attorney  for  bis  mother.  Summons  was 
Issued  and  received  by  the  sheriff  and  served 
on  Dr.  Pierce  the  same  day  In  Tulare  county, 
there  being  mileage  charged  for  only  one 
mile,  which  shows  that  the  doctor  was  at  or 
conveniently  near  Vlsalia  on  that  day.  On 
February  2l8t,  the  doctor  not  having  appear- 
ed, bis  default  was  entered  and  the  mother 
obtained  a  Judgment  against  him  for  $4,603.- 
80,  including  $250  attorney's  fee.  A  decree  of 
foreclosure  was  entered,  and  on  March  14, 
1890,  the  land  was  sold  to  the  mother  for  the 
amount  of  the  Judgment  and  cost  of  sale.  Un* 
der  the  law  the  doctor  had  six  months  with* 
in  which  to  redeem  the  property,  but  four 
days  after  the  foreclosure  sale  he  conveyed 
the  land  and  his  equity  of  redemption  to  his 
mother,  Fannie  L.  Pierce. 

"Dr.  Pierce  testified  that  shortly  after  the 
foreclosure  sale  he  received  a  lease  of  the 
land  from  his  mother  through  his  brother 
for  a  term  of  from  three  to  five  years.  Tbla 
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lease  whs  not  recorded  or  produced  at  the 
trial.  Iq  June,  1900,  Dr.  Pierce  sued  his  wfTe 
for  divorce,  she  resisted,  Qled  a  cross-com- 
plaltLt,  and  was  awarded  the  decree  of  divorce 
and  alimony  In  the  sum  of  (100  a  month,  and 
tbe  alimony  was  made  a  Hen  upon  this  prop- 
erty. The  records  of  this  suit  were  burned 
ia  the  flre  following  the  earthquake  In  San 
Francisco,  where  the  case  was  tried.  From 
the  decree,  a  copy  of  which  was  recorded  In 
this  county,  It  Is  evldeut  that  the  property 
rights  of  the  parties  were  put  In  Issue  and 
tried  and  the  doctor  must  have  admitted  the 
ownership  as  claimed,  or  permitted  the  own- 
ership to  be  proved  without  objection.  Aft- 
er the  divorce  was  granted,  down  to  1902,  the 
divorced  wife  saw  Dr.  Pierce  very  often  at 
ber  Home,  where  be  would  call  upon  her.  He 
was  friendly  and  affectionate  in  hts  greet- 
ings. Whenever  she  was  111,  which  was  of- 
ten, be  prescribed  for  ber  as  a  physician. 
She  frequently  consulted  with  him  about  her 
business  affairs.  He  appeared  much  interest- 
ed in  her  welfare,  and  she  still  had  great 
tmst  and  confidence  In  him.  Alimony  was 
paid  for  a  time.  The  last  payment  of  $200 
was  advanced  by  defendant's  father,  be  tak- 
ing Dr.  Pierce's  note,  which  has  not  be«i  re- 
paid. Alimony  was  in  arrears  for  about  four 
years  at  the  time  of  the  trial.  Early  in  1902 
Dr.  Plwce  told  his  former  wife  that  he  had 
a  paper  which  he  wished  her  to  sign,  and 
that  be  would  send  it  to  her  by  liis  brother 
Fred.  Soon  afterwards,  on  February  8,  1902, 
while  she  was  ill  In  bed  and  preparing  for  a 
surgical  operation,  which  Dr.  Pierce  Iiad  ad- 
vised, the  brother,  Fred  Pierce,  took  the  pa- 
per to  her  and  she  signed  and  acknowledged 
it.  She  says  she  was  told  that  It  was  a  lien, 
but  did  not  know  what  a  lien  was.  Nei- 
ther the  doctor  nor  the  brother  told  her  it 
was  a  release  of  her  Uen  on  the  property,  and 
sbe  did  not  discover  that  it  was  until  the  fall 
of  1906.  She  did  not  read  it,  but  signed  It  be- 
cause the  doctor  asked  ber  to  sign  it.  She 
knew  nothing  of  the  mortgage  on  the  prop- 
erty nor  of  the  foreclosure  and  sale  nor  of 
the  deed  from  Dr.  Pierce  to  his  mother,  nor 
of  any  lease  from  the  mother  to  Dr.  Pierce 
until  In  October,  1906. 

"In  January,  1906,  Dr.  Pierce  and  plaintiff, 
Ella  B.  Pierce,  were  married.  Then,  without 
consulting  his  mother,  Fred  B.  Pierce  prepar- 
ed and  sent  to  her  a  deed,  which  she  execut- 
ed on  February  8,  1906,  conveying  this  prop- 
erty to  Ella  B.  Pierce  whom  she  had  never 
seen  and  with  whom  she  had  never  corres- 
I)onded.  This  deed  was  recorded.  No  con- 
sideration was  received  for  It  The  moth- 
er said  It  wa3  a  present  The  mother  never 
saw  the  property,  never  asked  for  the  pay- 
ment of  the  note,  nor  for  any  security,  nor 
ever  authorized  the  foreclosure  suit  Every- 
thing seems  to  have  been  done  by  Fred 
I'ierce,  and  she  but  passively  responded  to 
his  suggestions." 

Attention  is  then  directed  to  the  fact  that 


by  various  acts  after  the  foreclo: 
Pierce  treated  the  property  as  bis  < 
It  Is  said  to  be  "a  reasonable  Infere 
the  circumstances  that  Dr.  Pierce  i 
wife  to  go'East  In  July,  1897,  with  i 
putting  the  community  property  in 
tlon  so  that  she  would  ultimately  b 
ed  of  any  Interest  in  It  and  then  to 
from  her  and  cause  a  divorce  to  be  i 
The  oplnlqp  proceeds:  "The  remarks 
In  this  case  have  culminated  In  a  < 
by  which  the  community  propertj 
Pierce  and  his  former  wife,  uow  wo: 
thousand  dollars,  has  without  an: 
omission  of  hers,  and  without  b 
knowledge,  I)ecome  by  gift  apparc 
separate  and  exclusive  property  of 
wife,  while  she,  the  first  wife,  Is 
and  working  as  a  stenographer  f( 
month  to  support  herself  and  hex  86 
father.  The  court  concludes  that 
right,  and  that  a  Just  disposition  of  I 
is  to  set  aside  aud  annul  the  foreclo 
ceedlngs,  the-  deed  from  Dr.  Plerc 
mother,  the  release  of  the  Hen  for 
and  the  deed  from  the  mother  to 
Pierce,  so  far  as  it  grants  more  tha 
divided  half  Interest  In  the  lands  ai 
the  lien  for  alimony,  and  to  dec 
plaintiff  and  defendant  are  owners  a 
In  common  of  the  orange  grove  and 
Its  heretofore  made  from  it,  that  th 
subject  to  two  lieno — the  jnortgage  ii 
may  be  considered  the  property  of  t 
tiff,  and  the  Uen  for  overdue  alin: 
property  of  the  defendant  and  ths 
counting  be  had  and  the  property 
out  of  the  proceeds  the  amount  f( 
upon  the  accounting  be,  paid,  and, 
payment  of  costa^  the  balance  be 
equally  between  the  plaintiff  and  del 

It  is  due  Dr.  Pierce  to  say  that  hb 
Frederick  B.  Pierce,  who  acted  as  1 
ney,  testified  that  he  explained  to  <] 
fully  the  said  release  of  lien,  and  th 
read  to  her  at. the  time  she  executed 
court,  though,  accepted  her  account  c 
er  than  his.  This,  of  course,  the  c 
a  right  to  do.  No  doubt  the  court  bt 
a  humane  view  of  the  situation,  a 
a  generous  Impulse,  sought  to  rellevi 
tress  of  a  woman  that  was  bellevec 
been  wronged  and  oppressed.  It  s 
possible,  though,  «b  we  view  It  to 
the  decision  with  certain  well-estab: 
gal  principles. 

The  whole  cause  turns  upon  the  f 
the  court:  "That  the  sal<f  mortg 
made,  executed,  aud  delivered  for  a 
consideration  paid  to  the  said  I 
Pierce,  but  that  the  foreclosure  the 
instigated  and  suffered,  and  the  coi 
er*s  deed  thereunder  permitted  by 
Robert  E.  Pierce  for  the  fraudul^l 
on  the  part  of  the  said  Robert  E.  P: 
the  said  Fannie  L.  Pierce  of  conce 
title  of  the  said  property  from  the 
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e  said  Robert  B.  Fierce  and  partlcalarly 
nceallng  the  tlUe  of  the  said  Robert 
«  to  Bald  property  In  aaticlpatlon  of 
leDdng  an  action  for  divorce  against  the 
idant  and  cross-plalDtlff."  That  tbls  1b 
gravamen  of  the  controvcrey  must  be 
rent.  If  the  mortgage  and  the  foreclo- 
proceedings  were  legal  and  regular,  the 
lete  title  became  vested  In  Fannie  L. 
le.  Tbls  would  be  so  witbont  regard  to 
Werce'B  deed  of  tats  equity  of  redemp- 
It  would  necessarily  follow  that  plaln- 
□cceeded  to  the  entire  estate  in  the  prop- 
as  the  deed  to  her  la  unassailable, 
jumlng,  therefore,  that  there  was  no  In- 
ty  in  the  steps  culminating  In  the  com- 
oner's  deed  to  her,  the  deed  from  the 
Fannie  L.  Pierce  to  Ella  B.  Pierce  rest- 
le  title  absolutely  in  plaintiff,  and  the 
nent  of  the  court  below  was,  of  course, 
awarranted  interference  with  her  right, 
he  other  hand,  It  may  be  said  that  In 
»rtlon  with  other  findings  of  the  court 
□dgment  can  be  upheld  If  the  anuulment 
le  Bald  foreclosure  proceedings  can  be 
Qed.  This  vital  flndlng,  therefore,  re- 
s  attention. 

Is  to  be  observed  that  there  Is  no  taint 
the  mortgage  Itself.  It  was  for  a  valu- 
consideration,  and  the  purpose  of  the 
es  in  executing  it  is  not  impugued.  In- 
It  is  expressly  found  that  "said  mort- 
was  in  all  respects  a  valid  lieu  on  said 
"  but  the  foreclosure  is  set  aside  for  the 
m  that  the  parties  were  moved  thereto 
raudulent  and  improper  motives.  We 
assume — and,  Indeed,  tte  evidence 
s  it — that  the  money  borrowed  and  se- 
L  by  said  lien  was  due  and  unpaid,  that 
gal  step  in  the  action  of  foreclosure  was 
led,  that  the  Judgment  decreeing  the  sale 
according  to  the  forms  of  law,  that  the 
was  regular,  that  no  one  was  prevented 
bidding  for  the  property,  and  that  it 
sold  for  its  full  market  value.  As  a 
se  of  fac':,  it  appears  to  have  been  sold 
e  mortgagee  for  the  amount  of  the  Judg- 
,  which  was  In  excess  of  the  value  of 
and.  Moreover,  there  was  nothing  to 
that  elth<r  party  to  the  foreclosure  had 
reason  to  believe  or  did  believe  that  the 
>rty  would  increase  in  value,  the  returns 
it  and  the  condition  of  the  trees  on  the 
Indicating,  to  the  contrary,  that  it 
d  depreciate.  If  the  Judgment  of  fore- 
re  under  these  circumstances  should  be 
side,  of  course,  it  would  follow  that  the 
^gee  should  not  have  attempted  to  fore- 
her  lien.  The  situation  would  then  be 
For  the  reason  that  A.  desires  to  pre- 
C.  from  realizing  anything  from  a  con- 
nt  Interest  in  the  property,  he  is  for- 
^n  by  equity  to  assert  a  perfectly  valid 
1  against  B.  in  a  perfectly  legal  manner, 
ugh,  by  forbearing  to  press  bis  suit,  it 
obable  that  his  security  will  be  jeopar- 
I,  and  no  benefit  will  accrue  to  0.  This 


may  be  the  refinement  of  morality,  but  it  la 
not  the  principle  upon  which  business  is  con- 
ducted, nor  can  It  be  enforced  unless  we  are 
by  law  to  attempt  to  control  the  motives  of 
men  in  their  dealings  with  one  another. 

[1]  Motlre,  though  an  Important  element 
of  fraud,  does  not  alone  vitiate  a  conveyance 
□or  preclude  the  assertion  of  a  valid  claim. 
In  Morris  v.  Tuthlll,  72  N.  T.  575,  which  was 
a  suit  to  foreclose  a  mortgage,  the  court  said: 
"The  facts  that  the  assignor  of  a  mortgage 
and  his  assignee  acted  In  concert  with  the 
view  unnecessarily  to  harass  and  oppress  the, 
mortgagor  and  with  intent  to  prevent  pay- 
ment, to  the  end  that  tbe  equity  of  redemp- 
tion might  be  foreclosed,  and  they  become 
purchasers  for  less  than  tbe  value,  do  not 
constitute  a  defense  to  an  action  to  foreclose 
a  mortgage.  So,  also,  the  facts  that  the 
assignee  took  title  from  motives  of  malice, 
and  solely  with  a  view  to  bring  an  action, 
and  that  the  assignor  assigned  from  a  like 
motive  and  without  consideration,  furnish  no 
defense,  and  do  not  impeach  plaintiff's  title. 
It  is  sufliclent  to  sustain  the  action  that  the 
mortgage  debt  is  due,  has  been  transferred  to, 
and  is  owned  by,  plaintiff."  In  Dlckerman  v. 
Northern  Trust  Co.,  176  U.  S.  190,  20  Sup. 
Ct.  314,  44  L.  Ed.  423,  It  1b  said:  "If  the 
law  concerned  itself  with  th  motives  of  par- 
ties, new  complications  wocld  be  Introduced 
into  suits  which  might  seriously  obscure 
their  real  merlto.  If  tbe  debt  secured  by  a 
mortgage  be  justly  due,  it  is  no  defense  to  a 
foreclosure  that  the  mortgagee  was  animated 
by  hostillt/  or  other  bad  motive."  Therein 
reference  Ib  made  to  many  analogous  deci- 
slons  by  the  Supreme  Court  of  the  United 
States  holding  in  a  variety  of  cases  that  the 
courts  wUl  not  inquire  into  the  motives  of 
the  parties.  To  the  same  effect  are  Davis 
V.  Flagg,  35  N.  J.  Eq.  401;  McMulIen  v.  Rit- 
chie (C.  C.)  64  Fed.  253;  Toler  v.  E.  Tenn. 
Ry.  (C.  G.)  67  Fed.  168. 

[2]  But  the  claim  is  made  that  the  case  Is 
brought  within  the  inhibition  of  section  3439 
of  the  Civil  Code  against  "every  Judicial  pro- 
ceeding taken  with  intent  to  delay  or  defraud 
any  creditor  or  other  person  of  his  demands." 
The  purpose  of  this  statute  Is  manifestly  to 
prevent  any  fraudulent  change  in  the  situa- 
tion of  the  property  fiat  would  prejudice  the 
rlghta  of  persons  holding  claims  against  the 
debtor.  It  would  be  rather  a  strained  con- 
struction to  bold  that  It  Includes  the  enforce- 
ment in  the  regular  manner  of  a  lien  that  had 
previously  attached  to  the  property.  If  there 
were  any  deceit  practiced,  or  any  advantage 
taken,  or  any  substantial  irregularity  in  tbe 
Judicial  proceeding,  a  different  question  would 
be  presented,  but  it  seems  unreasonable  to 
bold  that  the  section  applies  to  the  enforce- 
ment of  a  valid  e'<ciBting  Hen  upon  specific 
property  where  every  requirement  of  the 
statute  is  complied  with,  and  no  element  of 
fraud  appears  In  the  proceeding  to  enforce 
the  lien. 
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[3]  The  cases  r^led  upon  by  respondent  In- 
Tolve  different  clreumBtances,  as  will  be  seen 
□pen  an  examination.  They  are  cited  in  20 
Cyc.  307-401,  as  authority  for  the  text: 
"Debtors  frequently  attempt  to  cover  up  their 
property  or  transfer  it  in  fraud  of  credltora 
by  means  of  collusive  and  fraudulent  legal 
proceedings;  but  It  is  well  settled  that  such 
proceedings,  however  legal  they  may  be  in 
form,  are  void  as  against  credltora,  and  the 
property  so  disposed  of,  real  or  personal,  may 
be  reached  and  subjected  to  the  satisfaction 
of  their  claims,"  and  "a  collusive  and  fraudu- 
lent sale  under  foreclosure  of  a  mortgage  or 
deed  of  trust  on  real  or  pei^nal  property, 
either  under  a  power  therein  or  by  legal  pro- 
ceedings, win  be  set  aside  at  the  suit  of  cred- 
itors of  the  mortgagor  or  grantor."  The  for- 
mer, though,  refers,  we  think,  to  a  fraudulent 
and  not  a  bona  fide  claim,  one  that  has  the 
form  but  not  the  substance  and  merit  of  a 
valid  charge  against  the  property;  and  the 
latter  contemplates  fraud  in  the  proceedings 
themselves  whereby  the  security  is  sought  to 
be  enforced.  This  Is  shown  in  the  cases  dted, 
as  far  as  they  are  In  point  at  all.  In  Laflin 
V.  Cent  Pub.  House,  62  111.  432,  the  trial 
Judge  bad  answered  In  the  negative  the  fol- 
lowing two  legal  propositions:  (1)  "Whether 
the  act  entitled  'An  act  to  amend  chapter  9 
of  the  Revised  Statutes,  entitled  attachments 
in  circuit  courts,'  warrants  an  attachment  on 
the  ground  of  fraud  In  a  sale  under  a  chattel 
mortgage  without  fraud  In  the  making  of  the 
mortgage?"  (2)  "Whether  a  sale  under  a 
chattel  mortgage,  which,  In  matter  of  fact, 
binders  and  delays  creditors,  warrants  an  at- 
tachment under  said  act,  on  the  ground  that 
such  sale  Is  fraudulent  in  law,  without  a  cor- 
rupt Intent  in  the  making  of  the  sale."  The 
Supreme  Court,  however,  declined  to  pass  up- 
on the  questions  for  the  reason  that  the  rec- 
ord was  too  Incomplete,  and  therefore  the 
Judgment  was  affirmed.  In  MlUlman  v.  Ed- 
die, 116  Iowa,  630,  88  N.  W.  964,  the  Judg- 
ment on  which  the  defendants  relied  was 
supported  by  no  consideration.  The  Supreme 
Court  of  Iowa  said:  "It  was.  In  effect,  a  vol- 
untary confession  of  Judgment,  and  on  an  in- 
debtedness which  did  not  In  fact  exist,  made 
for  the  sole  end  only  purpose  of  lilndering 
and  delaying  the  creditors  of  the  senior  Good- 
mans, among  whom  were  the  plaintiffs'  gran- 
tors. •  •  •  The  transaction  from  the  be- 
glnnlng  to  the  end  was  fraudulent  In  fact  and 
void."  The  character  of  James  v.  M.  &  M.  R. 
R.  Co.,  73  U.  a.  752,  18  L.  Ed.  886,  is  seen  in 
this  statement  from  the  syllabus:  "In  a  sale 
under  a  railroad  mortgage,  where  the  amount 
of  bonds  In  the  hands  of  bona  fide  holders 
was  less  than  $200,000,  and  the  notice  of  sale 
set  forth  that  the  mortgage  debt  was  $2,000,< 
000,  and  that  ¥70,000  Interest  was  due.  the 
sale  could  not  be  upheld  without  sanctioning 
the  gr 068 eat  fraud  and  Injustice^"  *^bls  de- 
ceptive notice,"  aa  stated  In  the  opinion,  "was 
calculated  to  destroy  all  competition  among 


the  bidders,  and,  indeed,  to  exclude 
purchase  everyone,  except  those  ei 
the  perpetration  of  the  fraud." 
Cross,  74  n.  S.  299,  19  L.  Ed.  40,  w 
lar  case.  There  the  directors  of  t 
company  procured  a  mortgage  to 
closed  on  the  railroad  for'a  mxxcb  h 
than  was  actually  due,  by  fraudule 
nation  with  the  purchaser.  It  was 
held  that  the  purchaser  must  be  t 
as  trustee  to  creditors  for  the  val 
property  he  purchased  on  the  sa 
road,  after  deducting  the  amoi^it  d 
the  day  of  Bal&  The  court  decl 
"The  scheme  to  acquire  the  proper 
corporation  was  In  ita  Inception  fi 
and  every  step  In  the  progress  of 
tlou  was  necessarily  stamped  with 
character."  In  Llvesay's  Ex'r  y. 
W.  Va.  6S5,  a  deed  of  trust  on  land 
sonal  property  with  no  definite  fls 
at  which  a  sale  could  be  required  i 
put  It  In  the  power  of  the  grantor 
slon  or  otherwise  to  indefinitely  p 
sale  thereunder  and  put  all  the  live 
veyed  by  the  deed  and  the  increa: 
and  all  future  crops  to  be  faised 
land  in  the  quiet  enjoyment  of  tb 
from  which  to  support  bis  family  ai 
debts  secured  thereon  as  he  might  < 
advantageous,  was  held  to  be  fraii 
Its  face  and  void.  Woodard  v.  M 
Mo.  324,  17  S.  W.  308.  was  the 
fraudulent  and  collusive  sale  foi 
property  belonging  to  an  Insolvmt  c 
worth  about  $40,000.  It  la  hard  b 
the  transaction  could  have  been  b 
wise  than  fraudulent  end  void.  1 
V.  Mack,  95  Ind.  332,  a  debtor  in  i 
cumstances  executed  chattel  mortg 
all  his  property  and  stock  in  trai 
value  of  $6,700,  to  secure  sums  in 
gate  of  $1,400.  It  was  held  that  I 
had  the  right  to  secure  the  debts  " 
elusion  or  in  preference  of  bis  ot 
tors,  and  the  mortgagees  might  la 
cept  such  securities."  But  It  was 
on  account  of  the  Irregularity  an<3 
the  subsequent  proceedings  parti( 
by  the  mortgagees,  whereby  the 
wrongful  conv^lon  of  the  property 
ties  were  liable  to  the  general  ere 
their  damages  resulting  from  sue 
slon.  Hudgklns  v.  Kemp,  61  U.  S. 
Ed.  863,  involved  a  fraudulait  c 
by  a  bankrupt  Among  the  Indicia 
It  ai^)eared  that  the  land  was  woi 
the  amount  of  the  purchase  prlc« 
possession  and  occupancy  of  the  san 
ed  unchanged.  The  evidence  la  rc 
the  opinion  and  held  to  impeach  st 
bona  fides  of  the  transaction  bei 
grantor  and  grantee.  In  all  these 
element  of  guile  or  subtlety  or  imp 
tached  to  some  overt  act  of  vital  1 
to  the  parties.  In  none  of  them 
a  lawful  assertion  In  a  lawful  ms 
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1  claim  that  had  Its  origin  In  good  faltb 

an  adequate  conBlderatlon. 

]  Bnt,  If  we  conBlder  the  evidence,  we 

It  iDBDffldent  to  support  the  finding  ta 
rence  to  the  concealment  of  the  property 

In  anticipation  of  the  action  for  divorce, 
re  Is  no  proof  whatever  that  the  mother 

any  knowledge  of  the  doctor's  domestic 
tlons  or  any  Intimation  of  his  Intentions 
bat  respect  when  the  suit  for  foreclosure 
brought,  or  at  any  time  within  the  sixteen 
ths  that  followed  before  the  action  for 
>rce  was  begun.  There  Is  nothing  to  show 

she  was  influenced  in  the  matter  at  all 
toy  other  motive  than  a  desire  to  realize 
ler  mortgage  debt,  which  was  past  due. 
can  only  surmise  that  the  doctor  had  In 
i  the  dissolution  of  the  marital  ties,  as 
e  does  not  seem  to  be  any  evidence  of  It 
appellant  states  It:  "If  there  was  any- 
g  In  tbelr  relations  prior  to  the  divorce 
:h  would  Indicate  the  approaching  final 
ch  between  them,  the  record  Is  silent 
lemlng  it  So  far  as  the  record  discloses, 

barque  of  tbelr  domestic  felicity  sank 
lenly  In  a  windless,  wavelees  sea.  There 

no  warning  note  of  the  disaster  for  the 
of  either  frimds  or  relatives,  so  far  as 
record  shows."  It  may  be  remarked  that 
circumstance  that  the  property  was  In- 
hered for  more  than  Its  value  Is  [>ersua- 

evidence  that  there  was  no  Intention  of 
:ceallng"  it  by  means  of  the  foreclosure, 
re  was  no  apparent  reason  for  even  an 
Ion  that  the  property  would' more  than 
ify  the  valid  claims  that  had  already  be- 
i  a  charge  against  It,  and  it  seems  scarce- 
redlble,  under  these  circumstances,  that 
motive  was  otherwise  than  to  subject  the 
lerty  to  the  payment  of  tbe  debt  The 
certainly  did  not  require  the  parties  to 
clpate  that  (he  property  might  become 
s  valuable,  that  there  might  he  other 
nants  and  to  forbear  the  enforcement  of 
Llld  Hen  until  sucb  time  as  tbe  property 
It  be  valuable  enough  to  satisfy  all  fu- 

demands.  As  to  this  point  the  only  re- 
of  respondent  is  that  "the  record  shows 
lusively  that  the  foreclosure  and  subse- 
it  proceedings  were  taken  for  the  express 
K>8e  of  defeating  the  rights  of  some  one 

was  about  to  sue  Dr.  Pierce  for  mal- 
tlce."  Tbe  only  evidence  In  that  con- 
Ion  Is  the  testimony  of  Frederick  B. 
ce,  who  said:  "The  mortgage  was  fore- 
id  because  a  short  time  before  that  the 
or  was  threatened  with  a  suit  for  damag- 
>r  malpractice  in  San  Jose,  and  be  want- 
)  have  this  property  in  such  shape  to  pro- 

my  mother.  He  was  willing  to  give  me 
>ed  rather  than  have  the  mortgage  fore- 
id,  bat  at  that  time  I  wanted  to  keep  the 


records  straight,  and  as  long  as  this  mortgage 
Vas  in  existence  and  it  was  a  bona  fide 
transaction,  that  it  would  appear  much  bet- 
ter if  there  was  any  question  of  consideration 
raised  thereafter.  I  was  the  moving  spirit 
In  the  foreclosure  proceedings."  But,  grant- 
ing that  this  was  one  of  the  motive  consider^ 
atlons  of  the  foreclosure,  the  answer  would 
seem  to  be  that  it  does  not  appear  that  this 
unknown  person  waa  a  creditor  of  Dr.  Pierce 
or  that  he  had  a  demand  In  any  legal  sense 
against  tb6  doctor. 

As  we  view  tbe  matter,  the  Judgment  on 
the  findings  should  have  been  in  favor  of 
plaintiff. 

The  judgment  and  order  are  reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 

On  Rehearing. 

BURNETT,  J.  [I]  Respondent  has  called 
our  attention  to  certain  findings  of  the  court 
below,  which,  It  is  claimed,  would  render  a 
Judgment  for  plaintiff  unsupported.  Among 
them  is:  "That  It  is  not  true  that  tbe  claim 
of  the  defendant  Frances  P.  Pierce,  is  with- 
out any  right  whatever,  or  that  she  has  no 
estate,  right  title,  or  interest  In  or  to  said 
land,  or  any  part  thereof;  but  on  the  contra- 
ry, defendant  Frances  P.  Pierce  and  plaintiff 
Klla  B.  Pierce  are  the  owners  of  said  proper- 
ty as  tenants  in  common,  subject  to  certain 
Hens  against  the  said  property,  as  hereinafter 
more  particularly  set  forth."  We  should 
treat  this  as  the  finding  of  an  ultimate  fact 
and  not  as  a  mere  conclusion.  It  necessarily 
follows  that  It  would  preclude  a  Judgment 
that  plaintiff  is  the  sole  owner  of  the  prop- 
erty. 

[6]  Notwithstanding  the  finding  of  certain 
probative  facts  shows  that  the  foregoing  ul- 
timate fact  was  found  against  the  evidence, 
tbe  ultimate  fact  must  prevail,  since  it  does 
not  appear  that  tbe  findings  of  the,  probative 
facts  dispose  of  all  the  facts  involved  In  the 
pleadings.  Porsythe  v.  Los  Angeles  Ry.  Co., 
149  Cal.  575,  87  Pac.  24. 

We  think,  therefore,  that  our  Judgment 
rendered  herein  should  be  modified  so  as  to 
simply  reverse  the  Judgment  and  the  order 
of  the  court  l>elow.  It  Is  therefore  oMered 
that  the  following  words  be  stricken  from  the 
opinion  filed:  "As  we  view  the  matter,  the 
Judgment  on  the  findings  should  have  been 
In  favor  of  plaintiff,"  and  also  that  the  fol- 
lowing words  be  stricken  from  the  Judgment, 
to  wit:  "With  directions  to  enter  Judgment 
for  plaintiff."  The  petition  for  a  rehearing  is 
denied. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 
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Ei  parte  I*A  DUE.    (Ur.  180.) 
(District  Court  of  Appeal,  Second  District, 
Cblifomia.    Jan.  14,  1911.) 
COUBTS  (B  102*)— XUUBEB  Ot  JODQEa  AQBDB- 

iNo  IN  Adjudication. 

Where  the  justices  of  the  District  Court 
of  Appeal  are  unable  to  agree  upon  a  judgment, 
an  application  to  that  court  for  a  writ  of  ha- 
beas corpuB  must  be  denied,  and  the  prisoner 
remaodea. 

[Rd.  Note.— For  other  cases,  see  Conrts,  Dec. 
Diff.  §  102*] 

In  the  matter  of  the  application  of  Stanley 
S.  La  Due  for  a  writ  of  habeas  corpus.  Writ 
denied  because  of  the  Justices'  Inability  to 
agree  upon  a  Judgment 

Hugh  J.  Crawford,  for  petitioner.  Paul 
W.  Scbenck  and  F.  E.  Darls,  for  respondent 

PER  CURIAM.  The  Justices  of  this  court 
being  unable  to  agree  upon  a  Judgment  the 
writ  must  be  denied  and  petitioner  remand- 
ed to  the  custody  of  the  sheriff  of  Los  An- 
geles county ;  and  it  Is  so  ordered. 


KAUFMAN  T.  ALL  PERSONS,  ETC. 

Appeal  of  YOUNC  et  uz. 
(Civ.  824.) 

{District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  13,  1911.) 

1.  Quieting  Title  (|  44*) — Actions— Sufbi- 
ciENCT  OF  Evidence. 

Evidence  in  an  action  to  establish  title  and 
determine  adverse  claims  held  to  show  that 
plaintiff  exercised  her  option  to  purchase  the 
property  in  controversy. 

[Ed,  Note. — For  other  cases,  see  Quieting 
Title,  Dec.  Dig.  |  44.*] 

2.  Vendob  and  Puhchaseb  (5  77*)— Perfobm- 
ANCE  OF  CONTBACT— Time  or  Payment. 

Where  an  agreement  for  the  purchase  of 
realty  gave  the  vendee  the  right  to  pay  the  in- 
Btallments  of  the  price  "on  or  l>efore"  the  date 
on  which  they  were  due,  she  could  pay  all  of 
the  installments  before  the  first  installment  was 
due. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  1  120;  Dec.  Dig.  {  77.*J 

3.  Vendob  and  Pubchaseb  (5  18*)— Option 
AOHEEME NT— Rights  of  Vendee. 

Defendant  executed  a  note  to  a  loan  society 
payable  in  installments  at  stated  timen.  all  of 
the  principal  being  due  February  1,  1900,  and, 
the  principal  not  having  been  then  paid,  defend- 
ant executed  a  trust  deed  to  secure  the  note,  the 
insurance  upon  the  property  being  payable  up- 
on loss  to  the  society.  On  Januarv  16,  1906, 
defendant  executed  an  agreement  giving  plain- 
tiff in  consideratioD  of  (l.OOO  an  option  to  pur- 
chase the  property,  a  part  of  the  remaining  $5,- 
000  of  the  price  to  be  paid  to  a  bank  for  de- 
fendant in  installments,  and  tiie  balance  of  the 
price  to  be  paid  to  the  loan  society  according  to 
tlie  terms  of  the  trust  deed  executed  to  it.  and 
further  providing  that  defendant  should  exe- 
cute a  deed,  subject  to  the  trust  deed,  and  place 
it  in  escrow  with  the  hank  to  be  delivered  to 
plaintiff  upon  payment  of  the  installments  to 
the  bank,  and  that  plaintiff  should,  after  exer- 
cising the  option,  pay  the  installments  to  the 
loan  society  which  defendant  was  bound  to  pay 
to  it  under  the  trust  deed.    In  April.  1!)0(!,  the 


improvements  were  destroyed  by  fire  a 
sursnce  applied  on  the  mortgage  de 
loan  society,  and  defendant  on  Sept< 
1906,  paid  the  balance  due  on  the  c 
without  plaintiETs  knowledge,  and  rece 
it  a  reconveyance  of  the  trust  deed  titl 
tiff  afterwards  tendered  to  the  sa 
amount  due  on  the  installmrats  pursui 
agreement  of  defendant,  which  tenden 
fused,  and  defendant  also  refused  an 
tenders  on  the  ground  that  they  were  i: 
because  they  credited  plaintiff  with  i 
ance  money  paid  to  the  society.  HeUi 
fendant's  payment  of  the  debt  to  the 
ciety  could  not  affect  plalntifTs  rigbts 
option  agreement,  nor  prevent  her  fro 
to  the  bank  the  money  umn  payment 
she  was  to  receive  the  escrow  deed. 

(Ed.  Note.— For  other  cases,  see  V« 
Purchaser,  Cent  Dig.  {  23;  Dec.  Dig. 

4.  Vendob  and  Pubchaseb  ({  57' 
btbuction  of  Contract— AisuMi 
Indebtedness. 

Under  the  option  agreement  coo 
view  of  the  escrow  deed,  which  expn 
veyed  the  premises  to  plaintiff  subje 
deed  of  trust  from  defendant  to  the  U 
ty,  plaintiff  assumed  defendant's  indebl 
the  society  as  a  part  of  ber  purchase 
[Bd.  Note.~For  other  cases,  see  Vt 
Purchaser,  Dec  Dig.  {  57.*] 

5.  Vendob  and  Pubchabsb  (S  199*) 
OF  Pubchaseb  —  AprucATioN  of 
ance. 

,  Plaintiff  acquired  an  equitable  ii 
the'proceeds  of  the  insurance  policy  i 
cident  to  her  equitable  title  under  t 
meat  of  sale,  so  that  she  was  entitlec 
the  proceeds  of  the  policy  applied 
mortgage  indebtedness  assumed  by  her. 

[EJd.  Note.— For  other  cases,  nee  Ve 
Purchaser,  Dec.  Dig.  |  199:*  Insurat 
Dig.  g  1440.] 

6.  Vendob  ahd  Pubohaseb  ({  266' 
dob's  Lien— Waiveb. 

Where  a  vendor  refused  the  pi 
offer  to  pay  the  installments  due  on  a 
indebtedness  which  the  purchaser  assu 
refused  the  purchaser's  offer  to  make  i 
final  settlement  of  all  amounts  due  tl 
under  the  contract,  after  deducting  pn 
its,  be  thereby  waived  his  vendors  lit 
amount  due  on  the  indebtedness  which 
chaser  assumed. 

[Ed.  Note.— For  other  cases,  see  Ve 
Purchaser,  Cent  Dig.  |i  687,  713-7! 
Dig.  i  266.*] 

Appeal  from  Superior  Court,  C 
County  of  San  Francisco;  James  M 
Judge. 

Action  by  Elizabeth  Kaufman  agal 
Crosby  Young  and  others.  From  a  J 
for  plaintiff,  'and  an  order  denying  i 
for  a  new  trial,  defendants  Young 
Affirmed. 

Norman  H.  Hurd,  for  appellants 
Hull  (Guy  Sboup,  of  counsel),  for 
ent 

HART,  J.  This  is  an  appeal  by 
fendants  Young  from  tbe  Judgment 
order  denying  them  a  new  trial. 

The  action  was  brought  In  the  n 
February,  1908,  under  the  provision 
act  of  June  16,  1906,  popularly  ki 
the  "McEnemey  Act"  (Laws  1906  [E 
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i,  for  the  purpose  of  establishing  plain- 
title  to  certain  real  estate  situated  In 
Ity  of  San  Prandsco  and  to  determine 
tatus  of  all  adverse  ctftlms  to  said  prop- 

Tbe  defendant  John  G.  Yonng  claimed 

Interest  In  said  real  estate,  and  he  was 
fore  served  with  summons  and  a  copy 
le  complaint  Said  Yonng,  Joined  by 
rife,  Josephine  M.  Young,  answered  the 
laint,  and  therein,  after  asking  that  they 
3]udged  to  be  the  owners  in  fee  or  at 

to  have  some  interest  In  the  property 
Ibed  in  plaintiff's  pleading,  prayed  that 
he  event  that  said  court  shall  not  ad- 
i  and  declare  said  John  Crosby  Young 

the  owner  of  said  property  and  of  snid 
>ys  aforesaid,  by  reason  of  said  default 
forfeiture,  then  and  In  that  case  that 
defendants,  John  Crosby  Young  and  Jo- 
ne  M.  Young,  be  adjudged  and  decreed 

•  to  be  entitled  to  a  vendor's  lien  cov- 
;  all  said  property  for  the  entire  balance 
le  purchase  price  of  said  property."  We 
carefully  examined  the  evidence  as  pre- 
■d  by  defendants*  statement  on  motion 

new  trial,  which  Is  a  part  of  the  record 
lis  appeal,  and  have  found  the  statement 
be  facts,  as  set  forth  In  respondent's 
,  of  the  several  transactions  out  of 
h  this  controversy  has  arisen,  to  be  full 
accurate,  and  we  shall  therefore  adopt 
greater  part  of  such  statement  as  the 
al  of  said  facts  In  this  opinion.  The  de- 
int  John  C.  Young  was  on  the  let  day 
ebruary,  1904,  the  owner  of  the  property 
spute,  and  on  that  day.  In  conjunction 

bis  wife,  made  and  executed  to  the 
Dgs  &  Loan  Society,  a  corporation,  a 
lissory  note  In  the  sum  of  $4,000. 
bis  note  provided  for  the  payment  of 
Indebtedness  evidenced  by  it  In  montb- 
istallments  of  |20  and  accrued  interest, 
the  1st  day  of  February,  1906,  at 
b  time  the  full  amount  of  the  principal 
Id  t)ecome  due  and  payable.  The  note 
ler  provided  that  at  any  time  during  a 
lilt  in  tho  payment  of  any  sum  to  be 

under  the  note,  the  entire  balance  of 
Indebtedness  evidenced  by  said  note 
Id,  'at  the  option  of  the  bolder  of  this 

but  not  otherwise,  become  immediately 
and  payable.'    The  entire  unpaid  bal- 

of  this  indebtedness  was  not  paid  on 
date  mentioned  In  the  note  at  the  time 
'hich  It  was  due,  but  the  monthly  pay- 
a  of  $20  and  accrued  Interest  were  there- 
■  continued,  with  the  consent  of  the  Sav- 
&  Loan  Society.  For  the  purpose  of  se- 
ig  the  payment  of  the  indebtedness  evl- 
ed  by  this  promissory  note,  defendants 
ig  executed  to  certain  trustees  for  the 
fit  of  the  Savings  &  Loan  Society  a  deed 
rust,  conveying  to  said  trustees  the  real 
crty  described  In  the  complaint.  One  of 
Kindltions  of  this  deed  of  trust  was  that 

build  lugs  located  upon  the  property 
lid  be  kept  Insured  In  a  company  to  be 


designated  by  the  Savings  &  Loan  Sodet?, 
in  the  sum  of  $3,000,  'loss,  if  any,  to  be  made 
payable  to  said  Savings  ft  Loan  Society.' 
Pursuant  to  this  agreement  contained  In  the 
deed  of  trust,  the  policy  of  Insurance  Intro- 
duced In  evidence,  and  set  out  upon  pages 
89  et  seq.  of  the  transcript,  was  procured. 
This  policy  of  insurance  contained  the  fol- 
lowing clanse:  'Loss,  If  any,  payable  to  Sav- 
ings &  Loan  Society.'  For  some  time  prior 
to  January  16,  1906,  plaintiff  bad  occupied 
the  premises  In  suit  as  the  tenant  of  defend- 
ant Young,  maintaining  there  'a  home  for 
unfortunate  girls  and  their  babies,'  known 
as  the  'Penlel  Home  of  Peace.'  This  was 
the  condition  of  the  title  to  the  property  in 
suit  up  to  the  last-mentioned  date,  at  wblcb 
time  the  agreement  with  plaintiff  herein- 
after referred  to  was  executed  by  defendant 
Young. 

"On  January  16,  1906,  plaintiff  and  de- 
fendant John  Crosby  Young  entered  Into  an 
agreement  for  the  sale  of  the  property  to 
plaintiff,  by  the  terms  of  which  plaintiff 
paid  to  said  John  Crosby  Young  the  sum  of 
$1,000  for  an  optl<m  to  purchase  the  prop- 
erty In  suit,  this  $1,000  to  constitute  a  part 
of  the  purchase  price  of  the  property  if 
plaintiff  exercised  her  option  to  purchase. 
The  remaining  $5,000  of  the  purchase  price 
was  to  be  paid  as  follows:  $1,476.52  to  be 
paid  to  the  Crocker- Woolworth  National 
Bank  for  defendant  Young  in  three  pay- 
ments, the  first  of  which  was  payable  'on  or 
before'  the  1st  day  of  the  January  following 
the  date  of  the  contract,  and  the  two  re- 
maining Installments  were  to  be  paid  'on  or 
before'  later  dates.  The  balance  of  the  pur- 
chase price,  amounting  to  $3,523.48,  was  'to 
be  paid  to  the  Savings  ft  Loan  Society  of 
San  Francisco  •  •  •  at  the  rate  of  twen- 
ty dollars  per  month  and  Interest,  according 
to  the  terms  of  the  deed  of  trust  hereinbe- 
fore referred  to.  The  agreement  further 
provided  that  'a  good  and  sufficient  deed  of 
said  premises  *  •  •  subject  to  said  deed 
of  trust,'  bearing  same  date  as  the  agree- 
ment, should  t>e  at  once  executed  by  defend- 
ant Young  and  placed  in  escrow  with  the 
Crocker-Woolworth  National  Bank,  to  be  de- 
livered to  plaintiff  upon  payment  by  her  of 
the  $1,472.52  and  Interest  which  was  to  be 
paid  to  said  defendant  through  this  bank. 
The  agreement  provided  that  plnlntiCt  should 
have  until  the  first  payment  to  be  made  to 
the  Crocker-Woolworth  National  Bank  was 
due  In  which  to  exercise  her  option,  and  It 
also  provided  that  In  the  exercise  of  her 
option  she  must  pay  the  $20  per  month  and 
Interest  to  the  Savings  &  Loan  Society  'ac- 
cording to  the  terms  of  the  deed  of  trust. 
As  hereinbefore  shown,  the  balance  of  the 
mortgage  debt  secured  by  the  deed  of  trust 
j  was  due  within  15  days  after  the  option 
I  agreement  was  entered  into,  but  the  Savings 
j  Sc.  Loan  Society  consented  to  a  continuance 
,  of  the  monthly  payments  thereunder,  and 
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did  not  demflnd  payment  In  any  other  way. 
Early  In  February,  1906,  plaintiff  made  her 
flrst  payment  to  the  Savings  A  Loan  Society 
under  the  terms  of  her  option  agreement, 
and  thereafter  continued  to  make  her  month- 
1y  payment  of  $20  and  accrued  interest  to 
the  Savings  &  Loan  Society  upon  the  mort- 
gage debt,  until  prevented  from  doing  so  by 
the  refusal  of  the  Savings  &  Loan  Society  to 
receive  further  payments  from  her,  under 
the  claim  that  the  mortgage  debt  had  been 
satisfied. 

"Prior  to  the  date  of  the  option  agreement, 
and  while  plalntUT  was  occupying  the  prem- 
ises in  suit  as  tenant  of  defendant  Young, 
Bbe  paid  ber  rent  of  $40  per  month  to  the 
Savings  &  Loan  Society  for  account  of  her 
landlord,  and  the  receipts  given  to  her  for 
fiuch  rent  ran  to  her  landlord,  but  after  the 
execution  of  the  agreement  plaintiff  was 
recognized  by  the  Savings  St  Loan  Society 
as  the  principal  debtor  under  the  mortage 
debt,  and  the  receipts  were  made  to  ber  direct, 
without  mention  of  h^  former  landlord's 
name  In  the  transaction.  In  the  agreement 
for  an  option  no  rent  was  reserved,  nor  was 
any  mention  made  of  payment  of  rent  in 
any  form.  The  only  payments  mentioned 
In  the  agreement  were  payments  to  be  made 
upon  the  purchase  price  of  the  property. 

"During  the  great  San  Francisco  confiagra- 
tlon  of  April,  1906,  the  improvements  upon 
the  premises  in  suit  were  destroyed  by  fire, 
and  thereafter  the  Insurance  effected  under 
the  terms  of  the  deed  of  trust  hereinbefore 
referred  to  was  collected  by  the  Savings  & 
Loan  Society  and  applied  upon  the  mortgage 
debt.  In  the  collection  of  this  insurance  the 
Savings  ft  Loan  Society  further  recognized 
plaintiff  as  the  principal  debtor  under  the 
mortgage  debt  by  charging  her  with  the  at- 
torney's fee  expended  in  collecting  the  insur- 
ance, and  by  writing  to  ber  to  call  upon  them 
In  reference  to  her  Insurance.  After  apply- 
ing the  insurance  money  collected,  there  re- 
mained due  to  the  Savings  &  Loan  Society 
upon  the  mortgage  debt  the  sum  of  $1,110. 
This  sum,  without  the  imowledge  or  consent 
of  plaintiff,  defendant  John  Crosby  Young 
paid  to  the  Savings  &  Loan  Society  on  Sep- 
tember 29,  1906,  and  took  to  himself  a  re- 
conveyance of  the  title  conveyed  by  the  deed 
of  trust  This  reconveyance  was  never  re- 
corded. About  one  month  after  the  date  of 
this  reconveyance,  plaintiff  paid  to  the  Crock- 
er-Woolwortb  National  Bank  the  full  amount 
which  she  was  to  pay  that  bank  for  defend- 
ant John  C.  Young  under  the  terms  of  the 
escrow  agreement,  and  received  from  the 
bank  the  deed  of  defendants  which  had  been 
placed  there  In  escrow  at  the  time  of  the 
execution  of  the  option  agreement  This  deed 
was  then  duly  recorded.  No  part  of  this 
sum  paid  to  the  Crocker-Woolworth  Bank 
was  due  at  tbe  time  of  such  payment  hut 
by  tbe  terms  of  the  agreement  it  might  be 
paid  *on  or  before'  the  dates  mentioned  In 


the  agreement  as  the  times  it  wai 
payable.  Each  month,  for  severa 
subsequent  to  the  time  the  Saving 
Society  delivered,  the  'reconveyaoc 
fendant  Young,  plaintiff  made  tendt 
Savings  ft  Loan  Society  and  to  < 
John  C.  Young  of  the  actual  amount 
month  after  deducting  the  amount 
ance  money  collected  by  the  Saving 
Society  from  the  amount  of  the 
debt  These  tenders  were  made  botl 
ing  and  by  tendering  the  actual  an 
In  money.  The  amount  tmdered  ea 
Included  the  amount  previously 
which  had  been  refused.  The  S 
Loan  Society  refused  to  accept  thes 
basing  its  refusal  upon  the  ground 
mortgage  debt  bad  been  fnlly  paid 
fendant  Young  refused  to  accept 
ders,  basing  his  refusal  upon  the  gn 
plaintiff  was  not  entitled  to  credi 
amount  of  the  insurance  mon^  n 
been  applied  upon  tbe  mortgage  de 
Savings  &  Loan  Society,  and  ther 
amounts  which  she  tendered  were  nc 
He  was  willing  to  accept  any  mou 
sbe  was  willing  to  pay  to  him,  but  i 
give  a  receipt  for  the  same.  Aftei 
der  of  January  2,  1907,  which  t 
eluded  the  amount  due  at  that  time 
with  all  previous  amounts  which 
tendered  and  which  had  been  refus 
tiff  desisted  from  making  further  te 
tU  AprU  9, 1907,  at  which  time  she 
in  writing,  the  full  amount  of  th< 
of  the  mortgage  debt  which  remai 
application  of  the  Insurance  money, 
ance  of  this  tender  was  refused.  0 
1907,  the  trustees  named  In  the  dee 
executed  and  delivered  to  plaintiff  s 
tlon  of  the  mortgage  debt  and  a  qu 
any  title  which  tbey  had  In  the  prop 
May  24,  1907,  this  satisfaction  and 
was  duly  recorded  in  the  office  of  tl 
recorder  of  the  dty  and  county  of  i 
Cisco,  and  thereupon  plaintiff's  re< 
to  tbe  property  became  clear  of  the 
lien." 

Upon  the  foregoing  statement  of 
as  established  by  the  evidence,  tbe  i 
tentlona  urged  by  the  appellants  are: 
the  plaintiff  never  exercised  her 
purchase  the  property  In  question  i 
agreement  of  option  between  ber  ai 
fendant,  John  C.  Young;  (2)  that  t 
due  and  paid  as  and  for  Insuranc 
building  on  the  land  did  not  and 
inure  to  her  henefl.t  since  tbe  poll 
surance  was  not  transferred  or  as 
bee  by  said  Young;  (3)  that  defoii 
entitled  to  have  a  lien  declared  In 
ment  upon  the  property  In  dispute  i 
nity  for  the  said  sum  of  $1,110^  ^ 
seen,  they  paid,  under  tbe  clrcums 
recited  in  the  above  statement  of  1 
to  the  Savings  ft  Loan  Society. 

There  are  also  some  asalgnmoi 
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ror  InTolTlng  the  mllngB  of  the  court  In  al- 
lo^'lDg  to  be  answered  certain  qaestions  pro- 
pounded by  counsel  for  plaintiff. 

[1]  1.  The  evidence  very  clearly  discloses 
In  our  opinion  that  plaintiff  exercised  ber 
right  of  option  to  pDrchaee  the  property  de- 
scribed in  the  complaint  As  we  liave  seen, 
the  plaintiff  occupied  the  pretnlses  as  a  ten- 
ant of  defendant  John  G.  Young  for  a  ^um- 
ber of  months  prior  to  the  date  of  the  execu- 
tion of  the  agreement  of  option.  She  paid 
the  rent,  by  the  express  instructions  of  said 
Young,  to  the  Savings  ft  Loan  Society,  to 
vfaich  he  was  Indebted  in  the  sum  of  $4,000, 
the  rent  so  paid  being  credited  on  the  note 
evidencing  said  Indebtedness.  On  the  16th 
day  of  January,  1906,  the  agreement  of  op- 
tion was  executed,  said  agreement  contain- 
ing the  covenants  heretofore  mentioned.  At 
the  time  of  the  execution  of  said  Agreement 
and  as  the  consideration  for  its  support,  the 
idalntlfl  paid  to  the  defendant  John  G.  Young 
the  sum  of  $1,000.  On  the  same  day  the  de- 
fendants. In  consideration  of  the  Bum  of  $15, 
executed  the  deed  in  escrow,  conveying  to 
plaintiff  the  property  in  dispute,  subject  to 
the  deed  of  trust  of  said  property  previously 
executed  by  defendants  to  the  Savings  & 
Loan  Society.  This  deed,  with  a  letter  of  in- 
struction, dated  January  18,  1906,  was  de- 
livered to  the  Crocker-Woolworth  National 
Bank,  to  be  held  in  escrow  by  said  bank  and 
delivered  to  the  grantee  upon  the  perform- 
ance of  the  conditions  set  out  In  aald  letter  of 
instruction. 

The  agreement  of  option  provided  that,  in 
the  event  plaintiff  accepted  the  same  or  elect- 
ed to  exercise  her  right  thereunder  to  pur- 
chase the  property,  she  should  pay  to  the 
Barings  &  Loan  Society  the  balance  of  the 
Indebtedness  due  it  from  the  defendants 
($3,523.48)  In  monthly  Installments  of  $20,  to- 
gether with  the  Interest  accruing  on  the  un- 
paid balance  of  the  principal  sum.  These 
poymmtB,  it  Is  now  claimed  by  defendants, 
merely  constituted  payments  of  the  rent  for 
the  premises,  but  It  was  admitted  by  John  C. 
Young  that  the  plaintiff  paid  no  rent  after 
the  agreement  of  option  was  executed,  but 
that  the  payments  to  said  society  were  made 
*Minder  this  agreement,"  referring  to  the  said 
written  option.  Besides,  while  the  receipts 
for  rent  paid  to  said  society  were  always 
made  out  In  the  name  of  John  C.  Young,  the 
payments  by  plaintiff  to  said  society,  after 
the  execution  of  the  deed  in  escrow,  were  re- 
ceipted for  in  writing  In  plaintiff's  name,  thus 
showing  that  both  John  C.  Young  and  the 
Savings  ft  Loan  Society  recognized  the  trans- 
action then  subsisting  between  plaintiffs  and 
defendants  to  be  a  contract  of  sale  and  not 
B  mere  option.  Obviously  there  Is  nothing  In 
the  fact  that  plaintiff  did  not  make  a  pay- 
ment to  the  Crocker-Woolworth  National 
Bank  until  after  the  defendant  John  C. 
Young  had  taken  up  the  note  held  by  the 
Savings  &  Loan  Society,  which  mUltatea  In 


the  slightest  measure  against  the  proposi- 
tion that  she  exercised  her  rdght  to  buy  the 
property  within  the  time  within  which  under 
the  terms  of  the  agreement  she  was  at  liber- 
ty to  exercise  that  right 

[2]  The  agreement.  It  will  be  borne  in 
mind,  gave  her  the  right  to  pay  the  install- 
ments to  be  paid  at  said  bank  "on  or  liefore" 
the  dates  on  which  such  installments  were, 
respectively,  to  be  paid,  and  when  she  paid 
the  full  amount  which  she  was  required  to 
pay  at  the  bank,  including,  of  course,  all  the 
Installm^ts,  before  the  date  on  which  the 
first  Installment  became  due,  she  thus  acted 
clearly  within  her  right  under  the  option 
agreement 

[3]  The  defendants  had  no  legal  right  to 
prevent  her  from  so  paying  the  money  to  be 
paid  as  the  condition  on  which  the  bank  was 
to  deliver  to  her  the  deed  in  escrow,  nor 
to  refuse  to  accept  said  money  at  the  time  It 
was  paid,  and  the  act  of  defendants  in  pay- 
ing the  note  to  the  Savings  Society,  under 
the  circumstances,  conld  not  have  the  ef* 
feet  of  Impairing  her  rights  under  the  agree- 
ment of  option  In  the  least  She  paid  an 
enormous  sum  ($1,000)  for  the  mere  right  to 
accept  or  reject  the  offer  by  defendant  to 
sell  the  property  to  her,  and  we  cannot  con- 
ceive how,  under  the  circumstances,  a  court 
of  equity  could  be  ex[>ected  to  sustain  the 
defendants  In  the  claim.  If.  Indeed,  they  se- 
riously make  It  here,  that,  because  of  an  un- 
necessary act  of  their  own,  and  unbeknown 
to  plaintiff  and  evidently  prompted  by  some 
reason  which,  though  not  made  clearly  to 
appear,  we  feel  free  to  conjecture  Is  not  In 
harmony  with  the  principles  of  equity,  the 
plaintiff  forfeited  her  right  to  purchase  the 
property  In  dispute.  The  moment  she  paid 
the  money  to  the  bank  she  thus  exercised 
her  right  to  purchase  the  property,  and,  as 
stated,  no  prior  act  or  acts  of  the  defendant, 
particularly  any  act  done  clandestinely,  so 
far  as  she  waa  concerned,  could  affect  her 
right  to  buy  the  property  In  any  degree  what- 
soever. 

But  even  If  the  evidence  to  which  we  have 
particularly  referred  still  leaves  shrouded  In 
some  doubt  whether  the  transaction,  as  final- 
ly consummated.  Involved  a  contract  of  sale, 
the  admissions  of  defendant  J.  G.  Young  and 
his  counsel  will  readily  dispel  such  doubt 

In  one  of  his  letters  to  Miss  Kaufman,  J. 
C.  Young  not  only  called  her  attention  to  pay- 
ments that  were  due  on  the  purchase  price, 
but  referred  to  her  default  In  the  payment 
of  a  certain  Installment  to  the  Savings  So- 
ciety, saying,  among  other  things,  that  he 
would  excuse  said  defiaolt,  but  would  expect 
a  prompt  payment  on  a  certain  near  day  in 
the  future  Furthermore,  counsel  for  ap- 
pellants. In  the  concluding  paragraph  of  his 
opening  brief,  uses  the  following  language: 
"In  closing,  appellants  desire  to  say  only 
this:  That  the  evidence  Is  undisputed  that 
plaintiff  purchased  the  property  for  the  sum 
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of  96,006^"  ete.  As  dedaied  In  the  outset  of 
this  dlscosBdon,  there  can  be  no  doubt  that 
from  ae  entire  evidence,  of  whl^  we  have 
presented  hraeln  a  comprehenalTe  t^BogOa, 
the  court  'was  jnstlfled  In  cimclnding  (there 
are  no  findings)  Out  plaintiff  accepted  and 
exercised  the  right  given  hw  by  the  agree- 
ment of  option  to  buy  the  property,  and 
that  the  contract  thus  evolved  from  the  orig- 
inal transaction  Is  one  that  could  have  been 
specifically  enforced  at  the.  suit  of  either 
party. 

2.  We  know  ot  no  Juat  principle  by  which 
appellants  can  auataln  their  contention  that 
the  mon^  due  from  and  paid  the  Insur- 
ance company  upon  the  policy  underwritten 
on  the  building  on  the  premises  involved  In 
this  controversy  should  Inure  wholly  to  their 
benefit  and  not  to  that  of  plaintiff.  Said 
building,  It  win  be  recalled,  was  destroyed 
by  fire  after  the  plaintiff  and  defendants 
had  entered  Into  the  contract  of  option,  and 
subsequentiy  to  the  ezecatlon  .and  d^vwy 
to  the  Grocker<Woolworth  Bank  of  the  deed 
In  escrow.  The  argument  advanced  in  sup- 
port of  this  proposition  Is  that,  the  policy 
not  having  been  transferred  or  assigned  to 
the  plaintiff,  the  mon^  due  thereunder,  up- 
on the  destruction  of  the  building,  cannot  be 
claimed  by  her,  but  was  the  property  of  the 
defendants.  In  order  to  vest  her  with  any 
IntNest  In  or  right  to  said  money,  or  to  have 
it  credited  for  her  benefit  on  the  note  held 
by  the  Savings  Society,  so  the  argument 
goes,  the  policy  must  necessarily  have  pre- 
viously been  assigned  to  her  by  the  defend- 
ants. It  may  first  be  said  in  reply  to  this 
proposition  that  the  defendants,  having,  pre- 
viously to  the  fire,  assigned  the  policy  of  In- 
surance to  the  Savings  ft  Loan  Society  as 
additional  (to  the  deed  of  trust)  security  for 
the  loan  by  said  society  to  defendants,  were 
TPltbout  any  legal  power  to  assign  said  poli- 
cy to  plaintiff.  The  habendum  clause  of  the 
deed  in  escrow,  it  will  be  remembered,  reads: 
"To  have  and  to  hold,  all  and  singular,  the 
said  premises,  together  with  the  appurte- 
nances, unto  the  said  party  of  the  second 
part,  her  heirs  and  assigns  forever,  subject 
to  a  certain  deed  of  trust  from  John  Crosby 
Young  and  Josephine  M.  Toung  to  Arthur  A. 
Smith  and  Wm.  B.  Dunning,  trustees  Sav- 
ings and  Loan  Society,  dated  Feb'y  1,  1804." 
Said  clause  in  said  deed  and  the  agreement 
of  option  must  lie  construed  together,  and,  so 
construing  them,  It  is  Idle  to  argue  that  the 
intention  and  understanding  of  the  parties 
was  not  that  plaintiff  was  to  assume,  and 
that  she  did  not,  by  virtue  of  such  under- 
standing, BBsome  the  extinguishment  of  the 
obligation  of  the  defendants  to  the  Savings 
&  Loan  Society.  The  agreement  of  option 
speclQcally  points  out  all  the  payments  by 
Installmeuts,  Including  the  payment  of  the 
note  held  by  the  Savings  Society,  that  were 
required  to  be  made  by  plaintiff  until  the 
lull  purchase  price  should  have  been  paid. 


The  dense  quoted  from  the  deed  In  encn 
viewed  by  the  light  of  said  option,  elm 
and  plainly  means  that  the  plaintiff  boa 
the  propttty  from  the  defendants  sobject 
the  right  of  the  Savings  A  Loan  Society 
enforce  the  collecthm  of  its  note  executed 
It  by  the  defMidante  by  the  sale  of  the  pi 
erty.  If  necessary,  and,  if  the  Insured  pmit 
of  the  property  was  destroyed  by  fire  bel 
the  payment  of  the  note,  l^  Qie  appllcat 
of  the  money  derived  from  the  Insora 
company  on  said  policy  to  the  Indebted^ 
There  must  be^  of  course,  wune  compet 
evidence  clearly  showing  that  plalntlfl 
somed  the  Indebtedness  of  dtf  endants  to 
Savings  Society,  and  it  may  be  that,  had 
contract  ot  sale  beoi  evidenced  on^  by 
deed  in  escrow,  no  other  writing  as  to 
tenuM  of  the  sale  having  been  made  by 
parties,  the  mere  language  of  the  idanse 
said  deed,  "subject  to  a  certain  deed 
trust,"  etc,  might  be  h^  to  be  Insufficl 
to  bind  the  plaintiff  to  the  payment  of 
d^t  secured  by  the  deed  of  trust 

[4]  But  sndi  Is  not  tbe  esse  hen. 
seen,  the  writings  constituting  the  tram 
tlon  by  which  the  sale  of  the  property  1 
consummated  very  clearly  and  unequlvoci 
show  that  the  plaintiff,  as  a  part  of  the  t 
slderatlon  or  purchase  price,  assumed  the 
debtednesa  of  defadants  to  the  Savings 
dety. 

[II  By  the  agreement  of  sale  plaintiff 
quired  an  equitable  title  to  the  property  1 
with  such  title  she  necessarl^  acquired 
equitable  Interest  in  the  Insurance  pollc 
that  Is  to  say,  the  pt^lcy  having  been  assi 
ed  or  made  payable  to  the  Savings  Sod 
as  security  for  the  obligation  which  she  1 
agreed  to  assume  and  extinguish,  she,  v 
purchasing  the  property,  thus  acquired 
right  tO'  have  the  money  derived  from  t 
policy,  In  case  of  the  destruction  by  fire 
the  building  upon  which  It  was  underw 
ten,  applied,  for  her  benefit,  upon  the  obl^ 
tlon  BO  assumed.  The  rule  as  thus  statet 
expressly  recognized  by  the  very  case  d 
by  appellants  (Gilbert  and  Ivee  v.  Port, 
Ohio  St.  296  et  seq.),  wherein  the  follow 
statement  of  the  rule  by  Sugden  on  Vend 
(8  Am.  Ed.)  291,  c.  7,  1  2,  Is  ara>roved: 
vendee,  being  the  equitable  owmer  of  th« 
tate  from  the  time  of  the  contract  of  S' 
must  pay  the  consideration  for  It.  althoi 
the  estate  Itself  be  destroyed  bettoeen 
agreement  and  the  oonoevunce;  and,  on 
other  hand,  he  lofll  be  entitled  to  any  bt 
fit  lohtch  may  accrue  to  the  estate  in  the 
terim,  although  this  was  not  always  the  r 
But,  now,  if  after  the  contract,  and  bef 
the  conveyance,  the  bouses  were  bun 
down,  the  loss  will  fall  upon  the  purchai 
although  the  houses  were  insured  at  the  tl 
of  the  agreement  for  sale,  and  the  vem 
permitted  the  Insurance  to  expire  with 
giving  the  notice  to  the  vaidee.**  And 
Ohio  oonrt;  In  the  case  mentbmed,  omdn 
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from  all  the  aathoritleB  and  upon  principle 
tlmt  "the  vendee^  because  he  la  the  equita- 
ble owner,  and,  afs  such,  U  compelled  to  sus- 
taia  the  loss,  occurring  after  the  aaXe  and  be- 
Sore  the  oon«0vanoe,  is  entitled  to  any  bene- 
fit that  may  accrue  to  the  estate." 

We  are  not  unmindful  of  the  cases  that 
hold  that,  where  property  upon  which  Insur- 
ance has  been  placed  to  indemnify  the  own- 
er or  other  Interested  person  against  loss 
by  fire  has  been  transferred  by  the  owner 
to  another  party,  and  the  policy  of  insur- 
ance has  not  beem  assigned  by  the  grantor  or 
person  for  whose  sole  indemnity  It  has  been 
issued,  to  the  grantee,  or  has  been  assigned 
to  the  latter  without  the  consent  of  the  In- 
surer, in  violation  of  a  covenant  in  the  con- 
tract against  the  as^gnment  thereof  without 
the  permission  or  assent  of  the  Insurer,  such 
policy  is  void,  and,  in  case  of  loss,  cannot  be 
enforced  against  the  insurance  company. 
The  principle  underlying  those  decisions  Is 
obviously  that  a  contract  of  insurance  is  a 
personal  one  between  the  insurer  and  the  in- 
sured, or,  as  It  Is  stated  In  WHson  t.  Hill, 
3  Meta  (Mass.)  68,  cited  here  by  appellants, 
"an  insurance  of  buildings  against  loss  by 
fire,  although  in  popular  language  it  may  be 
called  an  Insurance  of  an  estate  is,  in  effect, 
a  contract  of  indemnity,  with  an  owner,  or 
oXbet  person  having  an  interest  In  the  pres- 
ervation of  the  buildings,  as  mortgagee,  ten- 
ant, or  otherwise,  to  Indemnify  him  against 
any  loss  which  he  may  sustain,  in  case  they 
are  destroyed  or  damaged  by  fire."  But  man- 
ifestly this  case  does  not  come  within  that 
class  of  cases.  The  policy  here,  as  has  been 
seen,  was  by  its  own  ternts  and  under  the 
agreement  between  said  society  and  the  de^ 
fendants,  made  payable,  In  case  of  the  de- 
Btmctlon  of  the  building  by  fire,  to  the  Sav- 
ings Society,  for  the  sole  purpose  of  extin- 
guishing or  reducing  a  debt  which  the  plain- 
tiff, nnder  hw  agreement  with  defendants 
and  with  the  knowledge  and  consent  of  the 
creditor,  had  assumed  and  agreed  to  pay. 
She  was,  as  declared,  the  equitable  owner  of 
the  property  and  In  possession  thereof.  Had 
the  bnildlng,  uninsured,  or  insured  and  the 
policy  assigned  neither  to  her  nor  to  one 
acting,  in  effect,  so  far  as  the  policy  was  con- 
cerned, as  her  trustee,  or  assigned  without 
the  consent  of  the  Insurer,  been  destroyed 
by  fire,  the  loss,  as  is  true  under  the  present 
drcnmstances  would  have  fallen  on  her,  and 
the  defendants  could  have  spedflcally  en- 
forced the  contract  of  sale  just  as  they  could 
have  done  had  the  building  not  been  de- 
stroyed. In  brief,  it  was  her  property  until 
her  eqnltaMe  title  was  defeated  by  the  non- 
performance of  the  eolulltlonB  upon  which 
she  purchased  it. 

8.  We  think  the  court  was  right  In  disal- 
lowing defendants  a  vendor's  lien  on  the 
property  concerned  here  to  secure  the  pay- 
ment of  the  $1410,  whi(^  was  the  balance 
due  the  Savings  Society  on  the  purchase 


price  and  which  the  defendant  John  O. 
Toung  paid  to  the  Savings  Society  after  the 
collection  of  the  money  on  the  Insurance  pol- 
icy. The  claim  of  defendant  is  based  on  sec- 
tion 3W6  of  the  Civil  Code  which  provides 
that  "one  who  sells  real  property  has  a 
vendor's  Hen  thereon.  Independent  of  posses- 
sion, for  so  much  of  the  price  as  remains  un- 
paid and  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer." 

The  evidence  discloses  that  the  payment  by 
the  defendant  John  C.  Toung  of  the  balance 
due  the  Savings  &  Loan  Society  after  the 
money  derived  from  the  insurance  policy  had 
t>een  received  by  said  society  and  credited 
on  the  note  held  by  It  against  the  defendants 
was  purely  the  voluntary  act  of  said  John 
G.  Young.  There  Is  no  evidence  which  shows', 
or  even  tends  to  show,  that  the  Savings  Socie- 
ty had  made  a  demand  either  on  the  plaintiff 
or  the  defendants  for  the  payment  of  said 
balance.  Indeed,  the  defendant  John  C. 
Young  himself  testified  that  the  Savings  So- 
ciety had  made  no  call  for  a  settlement  of  the 
balance  remaining  unpaid  on  said  note.  The 
mortgage  (trust  deed),  having  been  given  to 
secure  the  payment  on  a  sum  largely  in  ex- 
cess of  the  balance  due  on  the  note  (tlfe  note 
was  then  past  due),  was  presumably  suf- 
ficient to  secure  the  payment  of  such  balance, 
and,  while  we  are  not  to  be  understood  as 
holding  that  the,  defendants  had  no  legal 
right  to  redeem  the  property,  the  note  having 
passed  the  date  of  Us  maturity  (section  2903, 
Civ.  0>de),  nor  as  holding  that  the  Savings 
Society  could  not  have  demanded  its  pay- 
ment at  and  before  the  time  It  was  fully  paid 
by  defendants,  assuming  that  the  time  for 
its  payment  had  not  t)eeu  extended  by  the 
agreement  of  the  society,  still  It  is  plainly 
manifest  from  the  evidence  that  there  was 
no  actual  necessity  for  the  payment  of  the 
unpaid  balance  of  said  note  at  the  time  said 
balance  was  paid  by  the  defendants.  But,  as  a 
matter  of  fact.  It  appears  that  the  Savings  So- 
ciety had  agreed  to  allow  the  note  to  remain 
in  their  hands  and  the  payments  thereon  to  be 
made  according  to  the  terms  and  conditions  of 
the  original  agreement.  There  Is,  however, 
no  showing  by  the  pleadings — either  the  com- 
plaint or  the  answer — that  a  deficiency  Judg- 
ment might  or  would  probably  follow  a  sale 
of  the  property  to  satisfy  the  note  (Lake  v. 
Tebbltts,  66  Gal.  481),  and  all  that  the  de- 
fendant accomplished  by  the  payment  of  the 
'balance  remaining  unpaid  on  the  note  was 
to  remove  a  lien  amply  sufficient  to  secure 
its  payment  We  have  little  doubt  that  the 
motive  which  Inspired  the  defendant  John  0. 
Young  to  take  up  the  note  after  the  insur- 
ance mon^  bad  been  credited  thereon  and 
the  debt  evidenced  thereby  greatly  reduced 
was  a  belief  entertained  by  him  that  such 
action  on  bis  part  might  by  some  nicely 
drawn  refinement  have  the  effect  of  strength- 
ening bis  position  that  the  insurance  policy 
would  be  made  to  Inure  solely  to  bis  bene- 


Digitized  by 


Google 


692 


U7  PACIFIC 


BEPORTBB 


fit  Bat,  whatever  the  motlTe,  baring  by 
their  own  voluntary  and  unnecessary  act 
brought  about  the  uutoward  situation  In 
which  they  now  find  themselves  as  to  the 
balance  due  on  said  note,  the  defendants 
ought  not  in  our  opinion  be  aided  by  a  court 
of  equity  In  relieving  them  of  such  situa- 
tion or  be  permitted  to  avail  themselves  of 
the  provisions  of  section  3040  of  the  Civil 
Code. 

[B]  But,  without  deciding  whether,  under 
such  circumstances,  said  section  of  the  Civil 
Code  Is  applicable,  we  think  defendants  were 
properly  and  Justly  disallowed  a  vendor's 
lien  by  the  court  because  of  their  unqualified 
refusal  to  accept,  after  they  had  taken  up 
the  note  held  by  the  Savings  Society,  the 
tender  and  offer  by  plaintiff  to  pay  the  In- 
stallments, and,  finally,  to  make  a  full  and 
complete  settlement  with  defendants  of  the 
amount  due  on  the  whole  transaction  after 
deducting  the  sum  represented  by  the  money 
received  on  the  insurance  policy  and  credit- 
ed on  said  note.  The  defendant  John  C. 
Young  admitted  that  the  plaintiff  otTered  to 
pay  to  htm  the  installments  that  came  due 
on  said  note  after  he  had  taken  It  up,  and 
that  last  she  offered  to  pay  and  tendered 
to  him  the  full  stun  of  ¥1,110  which  he  had 
paid  to  extinguish  the  obllgfition  arising 
thereunder  to  the  Savings  Society.  As  stat- 
ed, he  refused  these  tenders,  and,  we  think, 
ought  to  be  held  to  have  thereby  waived 
any  right.  If  any  he  might  otherwise  have 
had  or  could  have  claimed  to  a  vendor's 
Hen.  "While  a  valid  tender  of  the  amount 
of  a  debt  and  a  refusal  of  the  money  by  the 
creditor  do  not  have  the  effect  of  discharg- 
ing the  Indebtedness,  It  Is  well  settled  that 
the  tender  is  equivalent  to  payment  as  to 
all  things  which  are  Incidental  and  accessori- 
al to  the  debt  The  creditor  by  refusing  to 
accept  does  not  forfeit  his  right  to  the  thing 


tendered,  but  he  does  lose  all  collat 
fits  and  securities."  28  Am.  &  Eng 
Law,  p.  12,  and  cases  cited  In  tht 
thereof;  Tiffany  v.  St  John,  65  1 
22  Am.  Rep.  612. 

If  it  may  transpire,  although  w( 
occasion  to  so  declare  here,  tha 
feudants  have  lost  any  legal  remedy 
they  might  have  resorted  for  the  ri 
any  Just  claim  they  may  have  agal 
tiff,  by  resBon  of  the  payment  by  tb 
balance  remaining  unpaid  on  the  n 
she  promised  to  pay,  the  fault  Ue£ 
fendants  thems^ves.  They  forfel 
chance  or  opportunity  to  be  reimb 
said  payment  by  their  refusal  to 
Imbursement  tendered  to  them  bj 
before  this  action  was  instituted, 
law  nor  equity  can  have  much,  if 
tlence  with  a  litigant,  appealing 
assistance  of  either,  who  has  dt 
refused  an  amicable  tender  of  tbt 
which  he  subsequently  asks  the  coi 
store  him;  and  particularly  should 
prevail  where  the  refusal  was,  as 
dently  the  fact  In  the  case  at  bar, 
by  DO  other  motive  than  to  seci 
manifestly,  than  was  Justly,  eqnital 
good  conscience  such  litigant's  due. 

4.  We  find  nothing  In  the  court 
admitting  certain  evidence,  to  whi 
tlons  were  taken  at  the  trial  and 
complaint  is  made  here,  which  o 
prejudiced  the  rights  of  the  defendai 
degree  even  if  It  may  be  assumed 
of  them  were  not,  strictly  viewing  1 
rect. 

We  think  the  Judgment  and  ord 
be  affirmed,  and  it  Is  so  ordered. 

We  concur:  CHIPMAN,  P.  J 
NETIT,  J. 
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e  Court  of  Wasbiogtou.   Sept  7,  1911.) 

AKicB'  LiEiTS  (I  211*)— Waives— NoTB 

ritENT. 

er  Kern.  &  BaL  Code.  S  1143,  provid- 
tbe  taking  of  a  aote  for  work  for  which 
i  created  shall  not  discharge  the  lien, 
cpresaly  received  as  payment,  the  provi- 
he  contract  that  a  note  shall  be  received 
int  of  the  work  implies  a  waiver  of  the 
iDg  the  maker  of  the  note  the  right  to 
y  therein. 

lote.— For  other  caseB,  see  Mechanic^ 
;nt.  Dig.  §f  387-392;  Dec  Dig.  f  211.*] 

EB  (i  16*)  — ExonsB  roB  Failuu  to 

formal  tender  of  a  aote  agreed  to  be 
payment  need  be  made,  where  on  an 
reof  there  is  absolnte  refbsal  to  accept, 
:ender  would  be  idle, 
ote.— For  other  cases,  see  Tender,  CenL 
7-53;  Dec.  Dig.  1  16.»] 

EST  ({  50*)— Effect  of  Tkhdeb  oh 

-ITY. 

ugh  at  time  for  i)ayment  for  work,  to 
rash  and  a  90-da7  note  for  the  balance, 
)  refnsed,  tbia  will  have  the  eSect  of 
ig  of  interest  aubsequeat  thereto  only 
!  cash  payment 

ote.— For  other  cases,  see  Interest,  Dec. 
).*] 

tiuent  2.  Appeal  from  Superior 
iiag  County;  R.  S.  Stelner,  Judge. 
I  by  John  J.  Ward  and  another,  part- 
Ward  &  Scherer,  against  George  F. 
ke  and  "wife.  From  an  adverse 
t,  plalDtiffB  appeal.  Itemanded,  with 
tB  to  modify. 

ta.  Battle,  Hulbert  A  Tennant,  for 
ta.  H.  R.  Cllse  and  a  K.  Foe,  for 
ints. 

3,  J.  Action  by  appellants  to  recover 
with  interest  on  $200  thereof  from 
it  19.  1900.  and  on  $206.80  thereof 
throary  15,  1909,  at  6  per  cent  i>er 
and  to  foreclose  a  mechanic's  lien, 
tm  was  for  plumbing  and  installing 
ig  plant  in  the  residence  of  respond- 
ler  a  verbal  contract  The  plaintiffs 
hat  the  agreement  was  that  they 
lo  the  work  for  $380,  of  which  $200 
>e  paid  in  cash  when  the  roughing  in 
apleted.  and  the  remainder  by  a  se- 
ote,  payable  in  60  days  after  com- 
>f  the  work;  that  when  the  roughing 
completed,  they  were  notified  by  the 
t  to  proceed  with  the  work,  and, 
ompleted,  the  whole  contract  price 
e  paid  in  cash;  that  during  the  work 
ras  were  authorized,  one  for  $14.80 
d  price  for  a  larger  boiler  than  at 
templated,  and  the  other  $12  for  set- 
1  removing  two  radiators  for  drying 
tering.  Respondents  claim  that  the 
Dt  was  that,  when  the  woi^  was 
■d,  they  should  pay  at  least  one-half 
Htntract  price  in  cash,  and  give  an 
note  payable  In  90  days  from  that 


date  for  the  balance.  They  admit  the  $14.80 
extra,  but  deny  the  $12  Item.  They  allege 
tender  of  $200  and  of  the  note  for  the  bal- 
ance wb^  the  work  was  completed.  They 
claim  that  the  appellants  were  not  entitled 
to  interest,  costa,  or  lien.  The  trial  court 
entered  a  Judgment  in  favor  of  plaintiffs  for. 
$304.80,  being  the  contract  price  and  the  $14.- 
80  extra,  refused  to  allow  the  $12  item,  the 
interest  or  costs,  and  ordered  the  lien  can- 
celed, and  gave  the  respondents  Judgment 
for  their  costs. 

From  the  evidence,  which  we  will  cover 
briefly,  It  appears  that  the  agreement  was 
made  on  November  17,  1908,  by  Ward  for 
the  appellants  and  Thorndyke  for  respond- 
ents in  the  presence  of  one  Everett  the  ar- 
chitect. Wlard  testified  that  the  original 
agreement  was  as  claimed  by  the  appellants. 
Thorndyke  testified  that  the  agreement  was 
as  claimed  by  the  respondents.  Everett  tes- 
tified as  follows:  "I  understand  that  on  the 
completion  of  the  work  that  Mr.  Ward  and 
Scherer  were  to  receive  one-half  cash  and 
the  balance  a  ninety  day  note."  As  to  the 
claim  that  the  contract  was  changed.  Ward 
testified  that  when  the  roughing  In  was  com- 
pleted on  December  19,  1900,  the  contract 
was  modified  by  an  agreement  between  Ward 
and  the  architect  that  the  whole  sum  should 
be  paid  when  the  work  was  completed,  that 
this  agreemoit  was  made  by  telephone,  and 
that  he  did  not  know  whether  it  was  ever 
mentioned  to  Thorndyke  or  not  Thorndyke 
testified  that  he  never  authorized  such  a 
change,  and  Everett  testified  that  the  orig- 
inal agreement  was  never  modified  to  his 
knowledge  except  to  allow  the  $14.80  ex- 
tra on  the  boiler.  The  appellants  claim 
that  the  work  was  completed  on  February 
16,  1910.  There  was  no  evidence  on  this 
point  except  a  letter  left  at  Thorndyke's 
ofQce  by  Ward  when  Thorndyke  was  out 
on  February  26,  1910,  asking  for  settle- 
ment, which  would  Indicate  that  the  work 
had  only  then  been  completed.  As  to  the  ten- 
der, Ward  testified  that  the  day  after  the 
work  was  completed — ^the  day  after  be  had 
visited  Thorndyke's  office — Thorndyke  came 
to  the  store  of  Ward  ft  Scherer  and  made  a 
tender  of  $200  in  gold,  and  offered  to  give 
a  90-day  unsecured  note  for  the  balance,  and 
that  be.  Ward,  absolutely  refused  to  accept 
It;  that  Thorndyke  did  not  actually  tender 
the  note,  but  that,  If  he  bad.  it  would  not 
have  been  accepted.  Thorndyke  testified  that 
he  had  the  note  with  him  when  he  made  the 
toider  of  the  mon^,  and  that  Ward  re- 
fused to  look  at  it  The  appellants  claim 
that  the  note  offered  was  dated  March  9, 
1910,  but  there  Is  no  evidence  to  support  this 
claim.  As  to  the  $12  item.  Ward  testified 
that,  before  the  building  was  ready  for  all 
the  radiators  to  be  installed,  the  architect 
telephoned  blm  to  set  two  radiators  to  dry 
the  plastering,  and  to  take  them  down  again 
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when  the  plaster  ma  dry,  and  promised  to 
allow  an  extra  tor  tbe  work;  that  the  work 
was  done  at  an  actual  cost  to  appellants  of 
112;  that  at  the  time  of  the  tend»  of  the 
jDon^  IThOTHdyke  lAered  to  indnde  In  the 
note  for  the  balance  both  the  $14.80  and  tbe 
$12  Items.  His  partner,  Scberer,  and  their 
bookkeeper,  one  Bodln,  who  were  present  at 
the  time,  corroborate  Ward  In  this.  Thom- 
dyke  testified  that  ha  never  authorized  Birec^ 
ett  to  alter  Into  any  contract  for  blm  In  con- 
nection with  tbe  building.  Erorett  testified 
that  he  ordered  the  two  radiators  installed, 
but  did  not  promise  to  pay  extra  for  the 
work;  that  the  radiators  were  never  again 
disconnected,  bat  remained  as  part  of  the 
permanent  beating  plant;  and  that  he  con- 
sidered $2  a  reasonable  bill  for  setting  the 
two  radiators  in  advance  of  setting  tbe  oth- 
ers. As  to  the  Hen,  Ward  testified  that, 
when  the  agreement  was  being  discussed,  he 
refused  to  agree  to  accept  a  90-day  note  an- 
secnred,  and  tcdd  Thomdyke  "that  would  en- 
tirely wipe  out  our  Hen  rights  on  that  prop- 
erty if  we  took  your  note  for  90  days.  I 
couldn't  do  that"  Thomdyke  testified  that 
no  mentioD  was  made  to  him  of  a  lien  then 
or  at  any  other  time;  that  Ward  at  first 
spoke  of  a  60-day  secured  note,  but  said  that 
since  seeing  Thomdyke  and  finding  be  was 
a  business  man  be  would  take  his  note  with- 
out security.  Everett  testified  that  he  did 
not  remember  of  anything  being  said  about 
liens.  The  lien  was  filed  March  12. 1910,  and 
is  In  evidence.  It  was  stipulated  that,  If 
the  court  allowed  foreclosure,  he  should  fix 
the  amount  of  the  attorney's  fee. 

There  are  no  findings  of  fact  In  the  record, 
but  It  is  evident  from  tbe  Judgment  that 
the  court  found  for  tbe  respondents  on  every 
controverted  point  We  think  the  court 
would  have  been  Justified  In  finding,  and 
should  have  found,  that  the  original  agree- 
ment was  that  on  completion  of  the  work 
Thomdyke  should  pay  $200  cash,  and  that 
his  unsecured  90-day  note  for  the  balance 
would  be  accepted;  that  this  contract  was 
never  modified  except  to  allow  the  extras; 
that  a  sufficient  tender  of  the  $200  and  of  the 
90-day  note  was  made  about  the  time  of  the 
comidetlon  of  the  work ;  that  In  making  tbe 
tender  Tborndyke  offered  to  include  In  the 
note  both  of  the  Items  for  extras,  neither 
of  which  was  then  disputed;  that  no  lien 
was  contemplated  by  either  party ;  and  that 
both  of  them  then  understood  that  tbe  $200 
and  an  unsecured  90-day  note  should  be  re- 
ceived as  paymmt 

[1]  Counsel  for  appellants  cite  section 
1143,  1  Rem.  it  Bal.  Code,  which  is  as  fol- 
lows: "The  taking  of  a  promissory  note  or 
other  evidence  of  indebtedness  for  any  labor 
performed  or  mat^lal  furnished  for  which 
llw  Is  created  by  law  shall  not  discharge 
the  lien  therefor,  unless  expressly  received 
as  payment  and  so  specified  therein."  J^ey 


contend  that  the  taking  of  a  note  would  t 
waive  the  Ilm  unless  so  specified  in  Ihe  no 
and  we  think  that  this  is  a  correct  constn 
tlon  of  tbe  statute.  But  in  this  case  tbe  e 
d^ce  Justifies  the  Inference  that  the  or^ 
agreonent  was  that  the  $200  and  the  w 
should  be  received  in  paymoit  for  the  vo 
which  would  imply  a  "wains  of  the  lien,  a 
Tborndyke  would  have  liad  the  right  to 
specify  in  the  note.  He  offered  to  give  a  w 
in  performance  of  his  contract  Ward  i 
fused  te  looA:  at  it,  and  the  note  is  not 
evideioe.  We  are  Justified  in  assomlog  tli 
It  conformed  to  the  contract  We  thhik  t 
court  was  warranted  in  holding  that  tbe  U 
der  of  payment  was  according  to  tbe  « 
tract  and  precluded  a  lien. 

[2]  No  formal  tender  of  tbe  note  was  n 
essary,  since  Ward's  testimony  shows  tb 
any  such  trader  would  have  been  idle.  Wei 
berg  V.  Naher,  SI  Wash.  C81,  99  Paa  736, 
L.  B.  A.  (N.  S.)  906;  Griesoner  v.  Hnto 
Life  Ins.  Co.  of  New  Tork,  10  Wash.  202, 
Pac.  lOSl. 

IJ]  The  trial  court  however,  erred  In  d 
Including  In  the  Judgment  the  $12  item,  ai 
in  not  allowing  interest  on  all  of  the  dc 
excepting  the  $200  which  was  tendered.  4 
to  that  sum,  tbe  tender  when  due  preveo 
tbe  recovery  of  interest  The  note  for  t 
balance  which  wonld  have  Induded  both  t 
tras  had  it  been  accepted  would,  of  conn 
have  borne  interest  from  the  completion 
tbe  work  February  26,  1010,  and  the  Jod 
ment  should  have  Included  this. 

The  cause  Is  ronanded,  with  direcUon  th 
the  Judgment  be  modified  in  these  partlc 
lars.  App^nte  may  recover  thdr  costs  • 
this  appeal. 

DUNBAR,  a  Th  and  GROW,  CHAj 
WIOE,  and  MORRIS,  JJ.,  concnr. 


HILLMAN  V.  STAB  PUB.  GO. 

(Supreme  Court  of  Wasbington.    Sept  6 
1911.) 

1.  LiSBL  AZTD  Slandeb  (88  16,  17*)— "LlBE 
— Publication  or  Photoqbapb. 

A  newspaper  published  an  article  stati 
that  plaintiFa  father  had  been  charged  vi 
usioi  tbe  mails  to  defraad  In  selling  land,  a 
would  be  arrested,  giving  the  details  of  t 
fraudulent  operationa,  and  published  a  pbol 
gntph  of  the  membera  of  hla  family,  iaclodli 
plaintiff,  hiE  young  daughter.  Held,  that  t 
puhlicatioD  of  plaintiff's  photograph  In  count 
tiOD  with  the  article  concerning  her  father  w 
not  a  "libel"  within  Rem.  &  Bal.  Code,  {  242 
making  it  libel  to  expose  any  living  peison 
hatred,  contempt  or  ndtcale,  or  deprive  bim 
the  benefit  of  public  confidence  or  social  inte 
course,  not  tending  to  expose  plaintiff  to  ri( 
cule  or  contunpt  or  deorive  her  of  soda!  eajQ 
ment  but  rather  exdtfng  pity  for  her. 

[Ed.  Note.— For  other  cases,  see  Ubel  » 
Slander,  Cent  Dig.  S|  l-ATDee.  Dig.  H  1 
17.* 

For  other  definition^  see  Words  and  Pbnst 
vol.  6,  pp.  4116-1125.1 
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2.  Lassi.  AND  Slaudd  a  82*)— Plkadinq— 
C3oi.i-o<hjium~'"Of  OB  CoNCESNina." 

The  pbotosraph  published  being  a  true  like- 
ness of  plaintiff,  Its  publication  in  connectioD 
with  tbe  article  did  not  make  the  article  "of 
or  concerning"  ^intiff,  so  as  to  constitute  libel 
within  Rem.  &  Bal.  Code,  |  292,  matfing  it  suf- 
ficient to  state  generally  in  libel  actions  that 
the  defamatory  matter  was  published  or  spoken 
of  or  concerning  plaiotiff,  which  auction 
plaintiff  must  establish. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  187-197;  Dec.  Dig.  i 
82.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6.  pp.  4911-1913;  vol.  2,  pp.  1384^1386.] 

8.  ToKTS  (i  8*>— RiaHT  or  Pbivaot— Pobu- 

CATION  OF  PhOTOOBAFB. 

The  publication  in  a  newspaper  of  the 
photograph  of  a  young  girl  in  connection  with 
an  article  stating  that  her  father  was  to  be  ar- 
rested for  using  the  mails  to  defraud  was  not 
the  invasion  of  any  l^al  right  of  privacy  so  aa 
to  be  actioniAle  on  the  part  tbe  ^rl :  there 
beine  no  legal  remedy  for  any  wrong  done  to 
ber  In  its  publication. 

lESd.  Note.— For  other  cases,  see  Torts,  Oent 
Dir.  I  8;  Dec.  Dig.  S  8.*] 

I>epartment  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson.  Judge. 

Action  by  Bessie  Kenny  HlUman  by  C. 
D.  HiUman,  her  guardian  a<I  litem,  against 
tbe  Star  Publishing  Ck»mpany.  From  a 
Jndsment  of  dlsmisBal,  plaintiff  appeals.  Af- 
flrmed. 

Frederick  R.  Burch  and  Oliver  Hulback, 
for  appelant  John  H.  Perry,  for  respond- 
ent. 

CHADWIGEC,  J.  On  ftbont  August  26, 
1910,  a  federal  grand  jnry  Indicted  C.  D. 
Hillman  and  he  was  arrested  upon  a  war- 
rant based  thereon,  nils  fact  was  made 
merchandise  bf  defendant,  tbe  publisher  of 
a  newspaper  in  tbe  city  where  plaintiff  re- 
atclea.  It  published  on  tbe  front  page  of  Its 
paper  tbe  following  article: 

*'HlIlaan  Accosed  of  Fraud. 
"Warrant  for  Big  Seal  Dstate  Sbark. 
-S^Oenl  Officials  Are  Hot  on  His  Trail. 

"Charged  by  the  United  States  goTemment 
officials  with  attempting  one  of  the  biggest 
swindles  in  the  history  of  the  Northwest,  O. 
D.  Hillman,  millionaire  real  estate  operator, 
whose  qieclal^  has  been  selling  lands  to 
poor  men,  will  be  arrested  this  afternoon. 

"Warrants  Issued  today  charge  Hillman 
and  three  of  his  associates  with  conspiracy 
for  using  the  malls  to  defraud.  Other  charg- 
«fl  will  follow  says  United  States  District 
Attorney  Todd.  The  penalty  prescribed  Is 
not  more  than  five  years  In  the  penitentiary 
and  not  more  than  (10,000.00  fine.  With 
Hillman,  In  the  warrant  signed  today  by 
United  States  Post  Office  Inspector  C  J. 
Backus  are:  Sam  S.  Sutto',  Hlllman's  lieu- 
tenant in  operating  the  Steamer  Venus  in 
carrying  would-be  purchasers  to  see  tbe  Hill- 
man property,    T.  E.  Eeeley,  In  charge  of 


tbe  Ererett  offices.  H.  G.  Peet,  president  of 
tbe  'Oreat  Northern  Land  and  Loan  Com- 
pany,* 470  Arcade  Building,  The  warrant 
for  HlUmau's  arrest  follows  a  searching  in- 
resttgation  by  the  federal  officials  In  Seattle, 
A  gfeat  mass  of  evidence  has  been  gathered. 

"The  Specific  Charge. 

"The  specific  charge  laid  against  HlUman 
today  is  based  on  a  new  real  estate  deal 
Hillman  Is  now  engaged  on,  ten  miles  from 
Everett  Hillman  has  acquired  title  to  about 
12,000  acres  of  lo^ed  off  lands  at  Port  Su- 
san. Hillman  called  this  the  'Birmingham 
Townslte  Addition'  to  Everett.  He  was  of- 
fering parcels  of  this  land  for  sale  at  $100 
and  more.  Prospectuses  and  blind  advertise- 
ments were  sent  out  by  Hillman,  It  is  chaig- 
ed,  giving  glowing  accounts  of  the  future  of 
Birmingham.  A  sawmill  and  charcoal  fac- 
tory were  all  to  be  established  there  nillman 
claimed.  All  these  things,  according  to  the 
federal  officers,  were  untrue  and  without 
foundation. 

••Was  in  Trouble  Before. 

"Hillman  was  convicted  on  a  similar 
charge  In  1005.  At  that  time  be  appealed  to 
the  Supreme  Court  and  a  new  trial  was 
granted  on  tbe  contention  that  HUIman 
should  have  been  granted  a  change  of  Twue 
prior  to  his  first  trial.  For  some  reason, 
this  new  trial  was  never  held,  and  Hillman 
slowly  but  very  energetically  resumed  opera- 
tions In  Seattle.  The  first  ccHiiplalnta  against 
Hillman  wwe  made  after  his  managonent  at 
a  sale  of  lots  on  Lake  Washington.  Tbia 
tract  be  called  the  'Garden  of  Eden.'  Among 
other  specific  complaints  made  in  tiie  war- 
rant upon  whl<^  HlUman  will  be  arrested  to- 
day, is  one  that  aUeges'that  on  AprU  2, 19d9, 
be  raited  a  hoi  nnmbw  1383  In  the  Seattle 
post  ofilce  under  the  assumed  name  of  0.  A 
Spencer.  Tbis  constitutes  another  violation 
of  the  fedoal  statutes.  Filed  with  Qie 
complaint  against  0.  D.  HlUman  and  three 
of  bis  associates  today  in  the  United  States 
court  are  marieed  copies  of  two  Seattle  news- 
papers in  which  appeared  last  Sunday  a 
score  or  more  of  'blind'  want  advertisemmts, 
calculated,  tbe  complaint  aUeges,  to  defraud 
the  readers  of  these  papers." 

It  also  published  a  photograph  of  C.  D. 
HlUman  and  other  members  of  his  family. 
Including  this  plalntur,  who  has  brought  this 
action  for  damages.  It  Is  alleged  "that  by 
reason  of  said  printing  and  publishing  of 
said  artldes  and  said  headlines,  in  conjunc- 
tion with  the  photograph  of  said  plaintiff, 
and  that  of  C.  D.  HlUman,  plaintiff  has  been 
and  is  exposed  to  public  hatred,  contempt 
and  ridicule,  and  has  thereby  been  deprived 
of  the  benefits  of  public  confidence  and 
social  Intercourse,  and  has  thereby  suffered 
great  shame,  humiliation,  and  aense  of  dls- 
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grace,  to  tier  great  damage."  Defendant  de- 
murred to  the  complaint,  and  the  court  be- 
low found  that  It  did  not  state  facta  suflB- 
clent  to  constitute  a  cause  of  action,  nnd  or- 
dered it  dismissed.  From  this  Judgment  au 
appeal  la  taken. 

It  Is  insisted  that  a  right  of  recorery  can 
be  sustained  upon  the  grounds,  both  or  eith- 
er, (a)  that  the  article  and  photograph  when 
taken  together  are  libelous;  or  (b)  that  the 
unauthorized  publication  of  the  photograph 
is  an  invasion  of  the  right  of  privacy,  and, 
when  coupled  with  the  ofTenalve  article,  eu- 
titles  plaintiff  to  compensatory  damages. 
Whether  the  act  of  the  defendant  is  a  libel 
can  be  disposed  of  by  reference  to  our  stat- 
ute. Turning  to  sections  292  and  2424,  Rem. 
ft  Bal.  Code,  we  find  that  It  Is  a  libel  "to 
expose  any  living  person  to  hatred,  con- 
tempt, ridicule  or  obloquy,  or  to  deprive  him 
of  the  benefit  of  public  confidence  or  social 
intercourse,"  and  that,  "in  an  action  for  libel 
or  slander,  it  shall  not  be  necessary  to  state 
In  the  complaint  any  extrinsic  facta  for  the 
purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of 
which  the  cause  arose,  but  it  shall  be  snflS- 
clent  to  state  generally  that  the  same  was 
published  or  spoken  concerning  the  plaintiff; 
and  If  such  all^ation  be  controverted,  the 
plaintiff  shall  be  bound  to  establish  on  trial 
that  it  was  so  published  or  spoken."  The 
complaint  alleges  that  the  photograph  Is  a 
true  likeness  of  plaintiff. 

[1]  We  do  not  find  that  the  mere  publica- 
tion of  a  photograph,  although  under  cir- 
cumstances indicating  a  willful  disregard  of 
private  right,  is  such  a  publication  as  is  con- 
templated by  the  statute.  It  could  have  no 
tendency  to  expose  a  party  to  contempt, 
ridicule,  or  obloquy,  or  operate  to  deprive  her 
of  social  enjoyment  among  right-thinking 
people.  It  wonid  rather  excite  pity  for  the 
victim,  and  invite  the  contempt  of  the  pub- 
lic toward  those  who  for  the  mere  aake  of 
sensation  a^d  gain  are  willing  to  take  that 
which  iB  not  their  own  to  serve  an  unworthy 
end. 

[2]  Again,  the  published  photograph  be- 
ing a  true  likeness  and  being  in  and  of  it- 
self Inoffensive,  It  cannot  be  held  that,  be- 
cause of  its  publication  in  connection  there- 
with, the  article  was  "of  or  concerning"  the 
plaintiff.  We  shall  not  pursue  this  feature 
of  the  case  beyond  the  statutes,  for  we  deem 
them  to  be  controlling. 

[3]  Although  it  is  not  contended  in  the 
briefs  that  any  purpose  was  served  by  the 
publication  of  plaintiff's  photograph — indeed, 
it  was  admitted  in  oral  argument  that  a 
wrong  has  been  done  to  plaintiff,  as  indeed 
It  has — yet  we  find  that  plaintiff's  case  does 
not  fall  within  any  of  the  rules  so.'far  recog- 
nized by  the  courts,  permitting  a  recovery 
for  an  invasion  of  the  so-called  right  of 
privacy.    Unless  controlled  by  some  inde- 


pendent consldraatlon  (Peck  v.  Trl 
214  U.  S.  185,  29  Sap.  Ct  654,  B 
960;  Foster  v.  Chlnn,  134  Ky.  424,  : 
364,  135  Am.  St  Rep.  417;  Atkinso: 
erty,  121  Mich.  372,  80  N.  W.  286, 
A.  219,  80  Am.  St  Rep.  607),  it 
generally  held  that  there  is  no  si 
(Roberson  v.  Rochester  Folding  Boi 
N.  T.  638,  64  N.  E.  442.  69  L.  R.  J 
Am.  St  Rep.  828;  H^uy  v.  Cherry 
30  R.  I.  13,  73  AU.  «yr24  U  R.  ^ 
991,  136  Am.  St  Rep.  928;  8  Norl 
Law  Review,  p.  1).  Not  so  much  ] 
primary  right  may  not  exist  but  b< 
the  absence  of  a  statute,  no  fixed 
tween  public  and  private  characte 
drawn.  These  authorities  seem  U 
ported  by  the  better  reason,  alth 
subject  has  been  discussed  and  the 
articles  and  decisions  will  be  fou 
Instructive:  Paveslch  v.  New  Engl 
Ins.  Co.,  122  Oa.  190,  60  S.  EX  68. 
A.  101, 106  Am.  St  Rep.  104;  Corlisi 
er  (C.  C.)  64  Fed.  280,  31  I^  R.  A.  : 
Thodovlch  V.  Franz  Josef  Ass'n  (C 
f -edL  912;  4  Harvard  Law  Review,  p. 
defense  lu  this  case  is  purely  technic 
to  precedent  as  It  has  been  establ 
wrong  Is  admitted,  but  it  is  said  tb 
remedy.  We  regret  to  say  that  this  \ 
well  taken.  "We  do  not  wish  to  be  ui 
as  belittling  the  complaint  We  ba^ 
son  to  doubt  the  feeling  of  annoyonc 
Indeed,  we  sympathize  with  it,  and  i 
the  impertinence  that  does  not  r< 
We  can  only  say  that  It  is  one  o: 
that  under  the  law  cannot  be  rc 
Atkinson  t.  Doherty,  supra.  It  Is 
for  legislation,  and  to  the  leglslat 
an  appeal  might  be  so  framed  tht 
future  the  names  of  the  Innocent  t 
fending,  as  well  as  their  IlkenesE 
not  be  linked  with  those  whose  rel 
the  public  have  made  them  and  tbel 
tions  in  a  sense  the  common  pn 
men. 

Judgment  afllrmed. 

DUNBAR,  C.  J.,  and  CROW,  1 
and  ELLIS,  JJ.,  concur. 


COFFMAN  et  aL  v.  SPOKANE  CBB 

PUB.  CO.  et  al. 
(Supreme  Goart  of  Washington.  6ept 

1.  Pabties  (J  69*)— Dkfendants— I 
TioN— Febsons  Entitled — Pubcha 
Persons  who  afterwards  purcbasi 
covenant  against  iDcumbraoces  the  pro 
franchise  of  a  newspaper  corporatii 
had  published  a  libelous  article  c 
plaintiff,  but  who  did  not  assume  an] 
the  corporation,  were  not  entitled  to 
as  defeodants  in  place  of  the  corpo 
an  action  for  the  libel  on  the  groui 
jud{rment  against  it  might  become  a  e 
on  the  property  transferred  to  them; 
ing  a  direct  or  immediate  interest  in 


•For  othw  cu«a  ue  luns  topic  and  Metton  NUUBSR  In  Deo.  Dls-  *  Am.  Dig.  Kay  No.  8«ri«  *  Bq 


Digitized  by 


Google 


WadL) 


COFFMAIT  T.  SPOKANE  OHBONICLE  PUB.  CO. 


697 


of  action,  and  the  corporats  pnpwty  not  be- 
ing directl;  involved. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  H  90-»4,  165;  Dec  Dig.  f  B©.«] 
2.  TEiAt  (%  25*)— Botdbn  of  Pboof— Opkn- 

nfo  AND  GLOBine. 

Where  defendant  in  iibel  admits  the  pnb- 
iication  of  an  artide  libelous  per  se,  but  pleads 
its  truth,  the  burden  of  proof  is  upon  defend- 
ant, since  malice  will  be  inferred,  entitling 
plaintiff  to  recover  in  absence  of  proof  by  de- 
fendant, so  that  defendant  would  have  tiie  right 
to  open  and  close  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  44-75 ;  Dec  Dig.  {  25.*] 
a  Trial  (I  Mi*)— ABomoara— Opining  and 

Gl^IRO— RieHT. 

Plaintiff  bas  the  riglit  to  open  and  dose 
wherever  the  general  iHBtie  or  a  general  or  spe- 
dal  denial  is  pleaded,  Irre^eetlTa  of  what  the 
defenses  may  ne. 

[Bd.  Nota^ror  odwr  oml  m*  Trial,  Oent 
Dig.  B  44r-75;  Dec  Dig.  S»-*] 

4.  BVIDKNOS  (f  90*)— BUSDCN  OF  PBOOF. 

The  Question  of  upon  whom  the  burden  of 
proof  rests  is  determined  by  ascertaining  which 
party  will'  take  Judgment  <m  the  pleadings 
withoDt  offering  any  evidenet. 

[E>d.  Not&— For  otiwr  cam,  see  Brldence, 
Dec  Dig.  i  9a*) 

6.  Tbial  (I  25*)— KiOHT  to  Opkn  and  Close. 

In  libel  for  publishing  an  article  stating 
that  plaintiff  bad  married  a  man  whom  she 
had  previously  sued  for  breach  of  promise  and 
seduction.  In  whldi  suit  he  had  charged  her 
with  liildt  relations  with  others,  when  it  was, 
in  fact,  another  woman  who  had  sued  her  hus- 
band for  breach  of  promise,  the  answer  admit- 
ted the  publication  and  alleged  the  poUication 
of  a  retraction,  but  denied  allegations  of  the 
complaint  to  the  effect  that  the  pnbliration  was 
conspicuous,  and  under  laree  headlines,  and 
was  false,  wanton,  and  malldous,  that  plain- 
tiff had  never  been  accused  of  unchaste  con- 
duct, and  had  been  damaged  in  her  name  and 
reputation.  Betd,  In  view  of  the  denials  of 
the  answer,  that  plaintiff  could  not  recover 
withput  putting  in  some  evidence,  so  that  the 
burden  of  proof  was  upon  her  giving  her  the 
right  to  open  and  close. 

rSd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  $  25,*] 

6.  LiBBL  AND  SLANDIS  (i  66*)— LlBEL— PtTB- 
LICATION  OF  RbTBACTION  —  REQUEST  BX 
Pla  I  NTIFF— Nbcessitt. 

'Vt'liile  a  newspaper  which  has  published  a 
Ubelous  article  la  bonnd  to  make  complete  re- 
tzacti<Mi  upon  learning  thereof  and  may  show 
a  retraction  in  mitigation  of  damages,  mere  of- 
fer to  the  person  libeled  to  publish  a  truthful 
statement  will  not  bar  an  action  for  libel,  so 
that  failure  of  the  person  libeled  to  request 
tlie  new8pep«>r  to  publish  a  retraction  could  not 
be  considered  in  mitigation  of  damsKes,  es- 
pecially where  the  paper  did  not  inform  him 
that  It  would  publish  such  retraction;  he  not 
being  under  any  dnty  to  reqnast  such  pnbUca- 
tlon. 

[Dd.  Note.— F(w  other  cases,  see  Ubel  and 
SlandeF,  Dec  Dig.  |  66.*] 

7.  Libel  and  Slandik  (S  123*)— Dauaqes— 
Pbotincb  of  Jcrt, 

It  is  the  qieclal  province  of  the  Jury  to  fix 
tiie  amount  of  damages  in  an  action  for  libel ; 
tiiero  bsinf  do  exact  measnre. 

[Ed.  Note.— For  other  cases,  sse  Ubel  and 
Sander,  Oent  Dig.  1  S64;  Dec  Dig.  |  123.*] 

D^wrtmeat  2.  Appeal  from  Superior 
Oonrt,  Spokane  Connty;  D.  H.  Carey,  Jadge. 


Action  by  Elizabeth  L.  Ooffman  and  an- 
other against  the  Spokane  Chronicle  Publish- 
ing Company,  in  which  Thomas  Hooker  and 
another  intervened  as  defendants.  From  a 
Judgment  for  plaintiffs,  the  corporation  and 
tntervoiers  appeaL  Affirmed. 

H.  M.  Stepboifl,  for  appellants.  Graves, 
Elzer  ft  Oraves,  Beeae  H.  Toorhees,  F.  M. 
Dudley,  and  W.  B.  Gullen,  for  neptmAeota.. 

CROW.  J.  Action  b7  Bllzabeth  L.  GofT- 
man  and  Tbomas  X  CoflCman,  her  husband, 
against  the  Spokane  Chronicle  Pnbllshlng 
Company,  a  corporation,  to  recorer  damages 
arising  from  a  llbdons  article  pnblMied  by 
the  defendant  The  defendant,  being  the 
owner  of  the  Spokane  Chronicle,  a  dally 
newspaper,  published  certain  articles  on  Sep- 
tember 18,  1908,  January  9,  February  27,  and 
Bfay  8, 1909,  as  follows: 

"Young  Lady  Claims  Breach  of  Promise. 

"For  failure  to  carry  out  his  promise  to 
make  ber  bis  wife,  Jeannette  De  Camp  hap 
started  stiit  against  Thomas  J.  Coflman  of 
the  Howard  Coffman  Implemoit  Company 
to  recover  damages  to  the  amount  of  $25,000. 
The  .young  woman  claims  that  she  first  met 
the  defendant  In  March,  1003,  about  two 
weeks  after  the  death  of  his  wife.  The  de- 
fendant showed  her  attentions  and  talked  of 
marriage,  but  said  It  would  not  be  best  to 
marry  so  soon  after  the  death  of  his  wife, 
states  the  complaint  The  pn^KMsed  mar- 
riage was  postponed,  and  In  the  meantime, 
the  plaintiff  alleges,  the  man  who  bad  prom- 
ised to  wed  her  accomplished  her  downfall. 
For  several  months,  she  claims,  at  bis  sug- 
gestion, she  conducted  a  lodging  house,  wherp 
she  and  the  defmdant  lived  as  hnsband  and 
wife." 

"Woman's  Sin  Does  Not  Bzcnae  Man. 

"Kanfmann  Can't  Shut  Out  Her  Story  Be- 
cause of  Her  Fault 

"In  the  breach  of  promise  suit  of  Jeannette 
De  Camp  against  Tbomas  J.  Kaufmann  of 
the  implement  firm  of  Howard  Kaufmann — 
Kaufmann  Co..  in  which  the  woman  asks 
for  $25,000  damages,  an  important  ruling  has 
been  made  by  Judge  W.  A.  Huneke  on  a  law 
point  seldom  raised,  and  on  which  there  are 
few  precedents.  The  woman  in  addition  to 
the  breach  of  promise  to  marry,  pleads  her 
own  ruin  which  was  accomplished,  she  al- 
leges, by  the  defendant  during  their  engage- 
ment and  by  reason  of  his  repeated  promises 
of  marriage.  The  defendant  moved  to  strike 
out  of  the  complaint  the  paragraph  in  which 
the  woman  pleads  her  ruin,  for  the  reason 
that  such  evldoice  was  not  admissible,  the 
woman  being  equally  guilty  with  the  man. 
If  such  a  relation  be  proven,  and  that  the 
matter  Is  barred  1^  the  statute  of  limitation 
from  the  case.   With  the  few  authorities  at 
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hand,  and  vitb  tba  sentiment  of  sodety 
wUdi  In  nich  cases  Is  always  in  sympathy 
wtth  the  woman,  the  cout  has  no  hesitancy 
In  ruling  that  the  seduction  can  be  pleaded 
and  la  actionable  for  damages  with  tbe 
breach  of  promise  pleaded.  As  to  the  limi- 
tation, the  court  holds  that  the  two  grounds 
of  action  are  so  closely  associated  that  they 
cannot  properly  be  separated,  and  since  the 
action  for  breach  of  promise  Is  brought  with- 
in the  limited  period,  the  other  cannot  be 
barred  on  that  ground.  The  plaintiff  claims 
that  their  acquaintance  began  In  1903,  and 
that  in  July  of  that  year  they  had  become 
engaged.  The  marriage  was  set  and  repeat- 
edly postponed  until  November,  1907,  when 
the  woman  was  Informed  that  her  flanc6 
had  changed  bis  mind  and  that  It  was  all 
over  between  tta^." 

"Judge  Huneke  this  morning  denied  the 
motion  of  Jeannette  De  Camp  to  strike  por- 
tions of  the  afflrmatlve  defense  from  the  an- 
swer of  Thomas  j.  Coffman,  who  the  woman 
Is  suing  for  breadi  of  promise  and  seduction. 
The  paragraph  to  which  the  plaintiff  object* 
ed  and  wished  stricken,  recites  that  the  plain- 
tiff had  been  at  Colfax  with  one  Draper, 
passing  as  his  wife;  tlutt  she,  during,  tiie 
summer  of  1908,  bad  been  at  Portland  in 
company  with  Draper,  going  as  his  wife." 

"Broke  Promise,  Settled  SuiL 

*a>lsmi8sed  by  stipulation,  without  costs 
to  ^ther  party,  Is  the  fate  of  the  $2S,000 
breach  of  promise  suit  of  Jeannette  M.  De 
Camp  against  Thomas  J.  Coffman,  member 
of  the  Howard  &  Coffman  Company,  imple- 
ment dealers.  Tbe  first  meeting  of  the  par- 
ties, Miss  De  Camp  declares,  was  about  April, 
1903,  when  Coffman  began  showing  her  at- 
tentions. A  few  months  later  she  accepted 
his  proposal  of  marriage,  but  the  wedding 
was  postponed  for  one  canse  and  another  for 
over  four  years,  until  November,  1907,  when 
be  broke  the  engagement  Coffman  admit- 
ted be  had  been  infatuated  by  the  plaintiff 
and  tliat  in  November,  1900,  they  became  en- 
gaged, but  no  definite  date  was  exer  fixed 
for  the  marriage.  Abont  October,  1907,  or 
nearly  a  year  after  the  engagement,  be  claims 
Miss  De  Camp  accompanied  Harry  Draper, 
the  detective,  to  Colfax,  and  there  was  intro- 
duced and  passed  as  Draper's  wife.  Later, 
be  declared,  she  spent  several  days  In  Port- 
land In  company  with  Draper,  passing  as  his 
wife,  and  for  a  long  time,  he  belieres,  had 
been  the  mistress  of  Drap»." 

After  pleading  the  above  articles,  tbe  com- 
plaint in  substance  alleges  tJiat  notwith- 
standing the  knowledge  the  defendant  com- 
pany had  with  reference  to  the  breach  of 
promise  suit  it  on  May  28,  1909,  printed  In 
a  conspicuous  place  on  the  first  page  of  Its 
newspaper,  with  heavy  leaded  display  lines, 
a  further  article  reading  as  follows: 


"Coffman  Harries  Woman  Who  Sued  E 

"After  having  been  sued  by  Miss  Ellzat 
J.  Burns  for  $10,000  for  breach  <tf  proio 
and  after  having  accused  her  of  staying 
Portland  and  Coifax  as  the  wife  of  Ha 
Draper,  Thomas  Jefferson  Coffman  has 
cided  to  call  bygones  bygones  and  get  n 
ried,  and  bis  bride  Is  the  woman  whom 
publicly  accused  of  scandalous  condi 
KIlss  Bums,  whose  home  Is  at  Hailey,  Idi 
sued  Coffman  for  breach  of  promise  6< 
months  ago.  Coffman  filed  an  answer  i 
cross-complaint  accusing  Miss  Bums  i 
Harry  Draper  of  improper  conduct  and 
pretending  to  be  husband  and  wife.  B 
vehemently  denied  tbe  accusation.  The  $ 
000  breach  of  promise  suit  was  settled 
of  court  a  few  weeks  ago,  and  the  cnlml 
tlon  of  tbe  affair  is  the  issuing  of  the  a 
riage  license  to  Mr.  Coffman  and  Miss  Bo] 
Coffman,  Miss  Bums  alleged  in  her  suit,  ^ 
engaged  to  be  married  to  another  womi 

It  is  further  alleged  the  publication  1 
mentioned  was  wanton,  malicious,  llbdt 
and  defamatory.  By  Its  amended  answer 
defendant,  after  making  denials  and  adi 
ting  the  publication,  affirmatively  alleged 
by  mistake  and  inadvertence,  plaintiff's  os 
was  inserted  instead  of  the  name  of 
plaintiff  in  tbe  breach  of  promise  suit,  t 
the  publication  was  made  without  latent 
wrong  the  plaintiffs  or  either  of  them,  i 
that  the  defendant  In  Its  next  issue  of  i 
29,  1909,  publislied  on  tbe  third  page  of 
paper  a  correction  article,  reading  as  folia 

"He  Didnt  Marry  Woman  Who  Sned. 
"Miss  Janet  De  Camp,  and  not  Ellzab 
Bums,  is  the  woman  who  sued  Thomss  ; 
ferson  Coffman  for  $10,000,  ailing  bre 
of  promise  some  months  ago.  GoffonD 
cused  Miss  De  Gamp  and  a  detective  of 
proper  conduct  at  PortUmd,  Ore.,  all^ 
that  tb^  pretmded  to  be  hud)aBd  and  '« 
This  charge  was  emphatically  denied.  S 
Bums  is  the  young  lady  from  Hatley.  Idt 
wbo  was  recently  married  to  Mr.  Coffn 
She  Is  stated  to  be  an  estimable  young 
man,  the  daugbtOT  of  a  mining  man." 

[1]  During  the  progress  of  tbe  acti(n  < 
before  trial,  Thomas  Hooker  and  Henry  ^ 
ing  filed  a  motion  asktaig  that  th^  be  f 
stituted  as  parties  defendant,  or  that,  if 
motion  be  dmled,  tb^  be  pemdtted  to  in 
vene.  They  also  filed  a  complaint  In  hi 
vention  and  answer.  The  motion  was  bi 
npon  a  showing  that  they  had  succeeded 
all  property,  rights,  and  frandilses  of 
defendant;  that  the  defendant  was  proo 
lug  to  disincorporate;  tiiat  the  propertj 
which  they  had  succeeded  might  become 
ble  for  the  satisfaction  of  any  Judgment 
tered  herein;  that  they  would  give  secu 
for  any  Judgment  obtained;  and  that  1 
are  the  only  persons  other  than  plaini 
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now  IntcMsted  In  the  «rent  of  the  actlcm. 
In  their  comptalnt  In  Intervention  they  made 
cimilar  auctions,  and  by  their  answer  they 
pleaded  the  identical  deCmses  thmtofore 
pleaded  1^  the  Avoidant  corporation.  Their 
ntotlon  was  denied,  and  upon  plaintiffs'  mo- 
tion tlielr  complaint  in  interrent^  was 
stricken.  On  a  trial  of  the  issnes  betwem 
the  platotUb  and  the  defendant  corporation, 
a  verdict  for  (S,000  was  letomed  In  idaln- 
tlflb'  favor,  VBOn  wbixSi  Jodgment  was  al- 
tered. The  dtfoidant  ooxporatlon  has  ap> 
pealed.  The  Intervoiers  Thomas  Hooker  and 
Henry  Blsing  have  also  appealed. 

The  appellante  Hooker  and  Rising  con* 
tod  the  trtal  court  erred  In  striking  their 
complaint  In  intervoition.   The  controlling 
question  thus  raised  la  -whether  they  were 
entitled  to  intervene  under  sections  202,  203, 
Rem.  St  BaL  Code.  An  examination  of  the 
authorities  potainlng  to  this  right  make  It 
annrent  that  the  doctrine  of  IntKrentlon 
now  unbodied  in  the  Code  €t  this  state  was 
originally  amcted  in  the  Oode  ot  Louisiana, 
from  which  it  lias  since  been  snbstantlally 
adcq^ted  1^  Washington,  California,  Iowa, 
Hlnnesota,  Sonth  Dakota,  and  other  states. 
What  interest  hi  the  matter  hi  litigation  will 
anthoriie  an  Intervention  was  considered  in 
Gasqnet  v.  Johnson,  1  La.  42G,  431.  The 
court  said:  rThis  we  suppose  must  be  a  di- 
rect interest  by  which  the  intervoilng  party 
Is  to  obtain  immediate  gain,  or  suffer  loss 
the  Judgment,  ifhlch  may  be  rendered  be- 
tweoi  the  original  parties;  otherwise  the 
strange  anomaly  would  be  Introduced  Into 
our  jurisprudence  of  sofferlng  an  accomula- 
tl<m  of  salts  in  all  Instances  where  doubts 
might  be  oitertalned,  or  enter  Into  the  Imag- 
Inatl<ni  of  subsequent  plaintiffs,  that  a  de- 
fendant against  whom  a  previous  action  was 
nnder  prosecution,  might  not  have  property 
aufficimt  to  discharge  all  his  debts."  It  has 
been  held  that,  to  authorize  an  Intervention, 
the  Interest  of  the  Intervener  must  be  that 
created  by  a  claim  to  the  demand  in  suit  of 
some  part  thereof,  or  a  claim  to  or  a  lien  up- 
on property  or  some  part  thereof  which  is 
tbe  snbject-mntter  of  the  litigation.  Pom- 
eroy's  Code  Remedies  (3d  Ed.)  S  429.  488; 
Brown  v.  Saul,  4  Mart.  (N.  S.,  La.)  434,  16 
Am.  Dec.  175.   The  Supreme  Court  of  Cali- 
fornia in  Horn  v.  Volcano  Water  Co.,  13  Cal. 
62,  73  Am.  Dec.  569,  construing  an  interven- 
tion  statute  similar  to  ours  and  speaking 
tbrongh  Mr.  Justice  Field,  said:   "The  Inter- 
est mentioned  In  the  statute,  which  entitles 
a  person  to  Intervene  in  a  suit  between  other 
parties  must  be  in  the  matter  of  litigation, 
and  of  such  a  direct  and  Immediate  charac- 
ter that  the  intervener  will  either  gain  or 
lose  by  tbe  direct  legal  operation  and  ^ect 
of  the  Judgment"    17  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  180;  Hlndman  v.  Colvln,  47 
Wash.  3^,  02  Pac  1S9;  Gale  v.  Frazier,  4 
Dak.  196.  208,  SO  N.  W.  138;  Smith  v.  Gnle. 
144  T7.  a  600,  12  Snp.  Ct  674,  36  U  Ed.  521; 


Dickson  V.  Dows,  U  N.  D.  407,  92  N.  W.  798; 
Lewis  T.  Harwood,  28  Minn.  428,  10  N.  W. 
586;  In  re  UcGlellan's  IMato  (S.  D.)  129  N. 
W.  1037.  The  appdlants  Hooker  and  Rislxv 
Insist  they  are  intoested  in  the  action  on 
the  theory  that  a  lodgment  against  tiie  de* 
fendant  corporation  may  hereafter  become  a 
charge  upon  the  property  which  has  been 
transferred  to  them.  Tbe  property  mmtion- 
ed  is  no  part  of  the  snbject-matto'  of  this  ac- 
tion, nor  Is  there  any  allegation  or  showing 
that  Hooker  and  Rising  assumed  any  debt  of 
the  corporation,  or  contracted  to  pay  any 
Judgment  that  may  be  rmdered  against  it 
Their  bill  of  sale  conveying  the  property  to 
them  ccmtains  a  covoiant  against  incum- 
brances. This  action  for  damages  arising 
from  an  alleged  tort  of  the  corporation  is 
one  In  which  tfa^  have  no  direct  interest 
In  Lombard  Invastmoit  Oo.  t.  Seaboard  Mfg. 
Co.  (0.  C)  74  red.  825»  It  was  held  that  as 
a  goieral  rule  one  not  a  party  to  a  suit  can- 
not appear  therein  and  be  permitted  to  de- 
fend, nnless  he  has  an  Interest  in  ttie  litiga- 
tion of  a  direct  and  immediate  diaractw. 
The  appellante  Hooker  and  Rising  by  their 
answer  sofight  to  Interpose  the  identical  d»- 
feiues  Interposed  by  the  corporation,  and 
which  were  ably  presetted  and  maintained 
by  ite  counsel.  The  reqpondente  as  parties 
plaintiff  were  entitled  to  proceed  with  the 
prosecution  of  tills  action  affilnst  the  defmd- 
ant  corporatloa  wllJiont  Interferatce  from 
Hooker  and  Rising.  The  complaint  In  inter- 
vention was  properly  stricken.  In  re  McGlel- 
lan's  Estete,  supra;  W^tman  v.  Evanston 
Taryan  Co.,  217  la  871,  76  N.  m  602,  108 
Am.  St  Rep.  258. 

A{^Uants  contend  the  trial  Judge  erred 
In  denying  to  appellant  corporation  the  open- 
ing and  closing  of  the  case.  The  answer  ad- 
mitted the  publication,  but  denied  other  al- 
legations of  the  complaint  which  in  part 
were  that  the  publication  was  in  a  conspicu- 
ous portion  of  the  pnper  under  sensational 
headlines;  that  the  article  was  false;  that 
It  was  published  fnintonly  and  malldously; 
that  Elisabeth  Lh  Ooffman  bad  never  been  ac- 
cused of  being  unchaste  or  Immoral;  that 
she  bad  sustained  injury  to  her  name  and 
reputation;  and  that  she  had  sustained  dam- 
ages. Appellants*  theory  seons  to  be  that, 
tbe  publication  being  admitted  and  the  pub- 
lication of  a  retraction  being  alleged,  the 
burden  devolved  upon  It.  It  Is  conceded  the 
publication  of  which  respondents  complain  la 
libelous  per  se. 

[2]  When  such  a  publication  Is  pleaded  by 
a  plaintiff  and  admitted  by  the  defendant, 
who  seeks  to  justify  the  same  by  furtber 
pleading  its  tmtb,  the  burden  of  proof  might 
rest  upon  the  defendant,  for  the  reason  that, 
if  he  does  not  prove  his  case,  malice  will  be 
Inferred  and  the  plaintiff  will  be  entitled  to 
recover.  Hall  v.  Elgin  Dairy  Co.,  15  Wash. 
542,  46  Pac.  1049.  The  truth  of  the  publish- 
ed article  has  not  been  pleaded  as  Justlflca- 
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tlon  iB  this  action.  In  Fountain  y.  West,  23 
Iowa,  9,  92  Am.  Dec.  405,  tbe  answer  to  tbe 
complaint  charging  libel  admitted  tbe  pub- 
lication, bat  denied  malice,  IntentioDal  pub- 
lication, or  damages  alleged.  It  was  beld 
that  under  tbe  Issues  thus  framed  tbe  plain- 
tiff held  tbe  affirmative  and  was  entitled  to 
open  and  close.  Mann  v.  Dempster,  181  Fed. 
76,  104  C.  C.  A.  110;  Vlfqualn  v.  Finch,  15 
Neb.  605,  19  N.  W.  706;  Bnrckhalter  t. 
Coward,  16  S.  C  435 ;  Samples  t.  Carnaban. 
21  Ind.  App.  55,  51  N.  B.  426. 

[31  In  every  case  where  the  geoeral  Issue 
or  a  general  or  special  denial  Is  pleaded,  the 
right  to  open  and  close  is  with  the  plaintiff, 
for  then  he  has  sometbing  to  prove  in  tbe  first 
Instance,  no  matter  what  tbe  controversy  or 
what  special  defenses  may  be  set  up.  Pyles 
▼.  Piedmont,  etc..  Co.,  68  Fla.  348,  60  South. 
872;  1  Thompson  on  Trials,  H  228,  230. 
In  section  230,  supra,  Mr.  Thompson  says: 
"Tbas  in  actions  for  libel  or  slander,  where 
the  defendant  admits  the  writing  or  speaking 
and  pleads  Justification,  or  claims  privilege 
and  denies  malice,  tbe  right,  according  to 
the  modem  doctrine,  is  with  tbe  plaintiff. 
Tbe  reason  Is  that  the  qnestioo  of  malice  and 
of  tbe  extent  of  the  damages  are  both  in  Is- 
sue, and  that  tbe  plaintiff  has  therefore  some- 
thing to.  prove  In  order  to  make  out  bis  case." 

[4]  The  question  whether  the  burden  of 
proof  rests  wltb  a  plaintiff  or  defendant  may 
be  determined  by  ascertaining  which  party 
without  evidence  will  be  compelled  to  submit 
to  an  adverse  judgment  on  the  pleadings. 

[fil  Applying  this  test,  we  conclude,  in  view 
of  tbe  denials  of  the  ansv^er,  tbe  respondents 
could  not  recover.  Ordmarily  tbe  burden  of 
proof  rests  upon  a  plaintiff,  and,  when  ma- 
terial allegations  of  his  complaint  are  denied 
by  tbe  answer,  tbe  burden  will  not  be  shifted 
unless  subsequmt  affirmative  allegatloi»  are 
pleaded  in  tbe  answer  so  inconsistent  with 
Its  denials  as  to  amount  to  an  admission  of 
all  tbe  material  allegations  of  the  complaint. 
No  such  Inconsistency  appears  in  the  answer 
before  us.  The  respondents,  having  the  bur- 
den, were  entitled  to  open  and  close  the  case. 

Some  exception  Is  taken  to  instructions  giv- 
en aud  refused,  but  we  find  no  error  In  this 
regard.  It  appears  from  the  evidence  that 
respondents  did  not  request  appellant  to  pub- 
lish any  statement,  explanation,  or  retrac- 
tion. Appellant  pleaded  that  It  had  been  at 
all  times  ready  and  willing  to  publish  any 
fair,  reasonable,  and  truthful  article  or  cor- 
rection which  the  resjwodents  or  either  of 
them  might  deslra  Appellant  now  contends 
the  trial  Judge  erred  in  refusing  tbe  follow- 
ing requested  instruction:  "You  are  Instruct- 
ed that  it  was  the  duty  and  obligation  of  the 
plaintiffs,  and  each  of  them,  to  reduce  their 
damages,  If  any  they  suffered.  The  law  re- 
quires every  person  to  reduce  any  damages 
th^  may  sustain  by  doing  whatever  they 
reasonably  can  In  order  to  reduce  such  dam- 


ages, and  if  the  plalntUfa  could,  by  requee 
have  reduced  their  damages  by  the  public 
tlon  of  any  article  or  articles  In  the  Ctiroi 
fcle  which  they  might  themselves  desire  i 
request  to  have  published  if  the  defendai 
would  have  published  the  same,  then  yc 
will  take  Into  consideration  that  duty  < 
plaintiffs  and  reduce  their  damages.  If  ai 
they  have  suffered,  to  tbe  extent  that  tht 
ml^t  have  reduced  the  same  by  the  pnbllc 
tlon  of  any  snch  article  or  articles.  If  you  fli 
that  the  defendant  was  ready  and  willing  i 
publish  any  snch  article  or  articles,  If  tl 
plaintiffs  had  requested  the  aame." 

[I]  No  Judicial  decision,  rule  of  law,  or  e 
Isting  statute  has  been  cited  which  impo* 
upon  the  plaintiff  in  an  action  for  libel  tl 
duty  of  requesting  any  further  publicatit 
from  the  defendant  Moreover,  th^  ia  ni 
In  the  record  any  evidrace  that  the  appelUu 
Informed  respondents  the  columns  of  its  p 
per  were  open  to  them.  When  a  newspapi 
baa  libeled  a  person,  the  duty  Is  Imposed  n 
on  it  to  make  a  full  and  complete  retractip 
If  it  does  so.  It  may  plead  and  show  such  t 
traction  In  mitigation  of  damages,  as  appf 
lant  has  done  in  this  action.  An  offer  to  tl 
person  libeled  to  public  any  reasonable  i 
truthful  statement  he  may  desire  will  not  < 
Itself  constitute  a  correction  of  the  wron 
nor  will  it  deprive  the  Utteled  party  of  ta 
right  to  recover  damages  U  be  doea  not  ava 
himself  of  the  offer. 

Appellant's  last  contention  Is  that  the  dai 
ages  are  excessive.  In  support  of  this  poll 
many  cases  are  cited,  most  of  them  actioi 
for  damages  arising  from  personal  injuria 
This  Is  an  action  for  libel.  Tbe  evldeu< 
shows  Elizabeth  L.  Coffman  to  have  been 
young  woman  of  excellent  family,  the  daug 
ter  of  a  business '  man  of  prominence  ai 
wide  acquaintance  In  the  state  of  Idah 
that  she  was  well  educated;  that  she  was 
a  retiring,  quiet,  and  modest  disposition;  oi 
the  Spokane  Chronicle  was  a  newspaper  < 
wide  circulation  in  the  city  of  Spokane,  ai 
throughout  the  states  of  Washington  ai 
Id»Uo. 

[7]  There  Is  no  exact  measure  of  damag 
to  be  awarded  in  an  action  for  libel.  It 
within  the  especial  province  of  the  Jury 
determine  and  fix  the  award.  The  Jury  sa 
the  respondent  Elizabeth  I*  Coffman  ai 
heard  her  evidence  and  that  of  her  frleat 
as  to  the  effect  of  the  publication  upon  be 
The  trial  Judge  who  also  aaw  her  and  heai 
tbe  evidence  of  all  the  witnesses  has  sustal 
ed  the  verdict.  We  are  now  unable  to  co 
elude  the  damages  are  so  excessive  as  to  i 
quire  a  reduction. 

The  appellant  has  been  awarded  a  fa 
trial,  free  from  prejudicial  error.  Tbe  Jad 
ment  is  affirmed. 

DUNBAR,  a  J.,  and  MORRIS  and  CHAl 
WICK,  S3^  coocur.  BLLIS,     took  no  pai 
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HARRIS  et  ox.  T.  SEATTLO,  B.  ft  & 
BY.  CO. 

{Sopreme  Ooart  of  Waahington.  Sept  7, 1811.) 

1.  GaKBIBBS  (i  286*)— InjUBT  TO  PASSKRaSB— 
IdOHTUta  PUTTOBlia. 

A  street  car  company  waa  bound  to  keep  ita 
platfornis  in  the  atreet  in  a  safe  condition  for 
paesengers  by  pn^wrlj  lighting  tbem  if  necee- 
aary,  irreqtective  of  the  city'a  failure  to  light 
the  street  at  that  point,  ao  that  ita  failure  to 
light  the  platforms,  causing  iojat?  to  a  paaseo- 
ger,  waa  actionable  negligence;  the  platforms 
haTing  no  fuard  rail. 

[Ed.  Note.— For  other  cases,  see  Carrieta, 
Cent.  Dig.  H  1142-1162;  Dec'Dig.  f  286.*] 

2.  Carbikbs  247*)— PasBBiaxu-CoinxinT* 
ANCK  or  Rklatioh. 

The  relation  of  carrier  and  passenger  con- 
tinues for  such  a  reasonable  time  after  the  pas- 
aenser  alights  at  destiuatioa  as  will  enable  aim 
to  leave  the  carrier's  premises  bjr  the  usual  way, 
and  the  relatlMi  existed  when  a  street  car  paa- 
aenger,  who  had  alighted  on  the  platform  main- 
tained in  the  street  by  the  company  for  use  by 
pa8setiger&  was  Injured  by  stepping  off  of  the 

Elatform  becaaae  of  Uie  company's  tailnre  to 
ght  it. 

[lid.  Mote^For  other  eaH%  Me  Oarrlera, 

Cenc  Dig.  i|  9S4-Q98;  Dec.  IMg.  i  247.*  J 


&  CaHUKBS  ({  286*)— PASSENOBU— IHJUBIKS 
—  DKFECTIVK  PLATTOSHB  —  GABBIEm'B  Ddty. 
Even  if  a  street  railroad  company  was  uot 
bonnd  to  furnish  platforms  in  the  street  for  its 
passengers  to  use  in  boarding  and  alighting, 
where  it  erected  two  platforms  In  such  a  way  aa 
to  invite  pasaengen  to  pass  over  them  on  leav- 
ing the  cars,  it  was  bound  to  keep  them  in  a 
safe  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1142-1162;  Dec  Dig.  |  286.*] 

4.  Caebixbs  a  286*)— PASSgNOBBS— Stations. 

Defendant  street  railroad  company  main- 
tained two  board  platforms  in  the  street  oppo- 
site to  its  double  tracks  for  receiving  and  ois- 
<^azi;ing  passengers.  One  of  them  was  on  the 
westerly  side  of  its  westerly  track  and  the  other 
on  the  easterly  side  of  its  easterly  track,  and 
the7  were  connected  by  a  plank  walk  laid  on  the 
ties,  which  was  about  four  feet  wide  and  was 
the  only  convenient  way  to  pass  from  one  plat- 
form to  the  other.  The  plstforms  were  about 
4  feet  wide  and  32  feet  long,  and  with  the  walks 
were  the  only  convenient  means  of  reaching  the 
graded  oart  of  the  street  One  platform  was 
only  a  few  inches  Ugb(>r  than  the  track,  while 
the  other  waa  some  16  inches  above  the  street 
grade,  each  having  steps  and  both  were  neces- 
sarily used  by  passengers  on  one  of  the  lines. 
Held,  in  an  action  for  personai  injuries  to  a 
naaaenger  by  stepping  from  one  of  the  platforms 
In  the  dark,  that  the  case  was  properly  tried  on 
the  theory  that  the  two  platforms  and  the  walk 
were  maintained  as  a  station,  imposing  upon  the 
company  the  resuldag  liability. 

[Ed.  Note.— For  other  casea.  aee  Carriers, 
Cent  Dig.  H  1142-11S2;  DeoDlg.  1  286.*] 

5.  TbIAL  (I  296*)  —  IHRBUOIXOIVB  —  OtTBX  OT 

Ebbob. 

In  a  atreet  car  passenger's  action  for  per- 
sonal injuries  by  stepping  from  an  unligfited 
platform  in  the  street  any  error  in  instructing 
that  it  was  a  commou  carrier's  duty  to  exercise 
the  highest  degree  of  care  consistent  with  the 
practical  operation  of  the  basinesa  in  view  of 
the  means  of  conveyance  used  was  not  prejudi- 
cial to  defendant  where  the  court  Immediately 
thereafter  Inatnicted  that  the  ccMnpsoy's  du^ 
with  reference  to  platftmna  and  landing  ptacea 


was  to  keep  them  In  a  nasonably  safe  condition, 
which  was  repeated. 

[Ed.  Note.— For  other  casea,  see  TriaL  Cent 
Dig.  IS  705-718;  Dec.  Dig.  S  296.*] 

6.  CaRBIEBS  a  321*)— PASSBHaSBS— Pebsonal 
IHJUBIES— iHSTBUCnONS. 

In  a  street  car  tMis8enger*s  action  for  per- 
sonal injuries  by  atepjring  from  an  unlighted 
platform  in  the  street  an  instruction  that  the 
company's  duties  as  to  platforms  were  to  keep 
tbem  in  a  reascoiably  safe  condition  for  the  pur- 
pose Intended  was  applicable  to  evidence  that 

Slaiotiff  was  dischar^  from  the  car  in  the 
ark  without  warning  aa  to  danger  from  step- 
ping off  the  platform, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1220-12S7;  Dea  Dig.  8  821.*] 

7.  Tbiaz.  d  260*)  —  Innsuonoirs  —  Bkpbtz- 

TIOIT. 

Where,  in  a  street  ear  psasenger's  action  for 
personal  injuries  by  stepping  off  of  an  unlighted 
platform  In  the  street  the  evidence  showed  that 
plaintiff  bad  never  before  taken  a  car  at  that 
point  and  had  only  gotten  off  there  twice,  which 
was  a  year  before  toe  accident  and  In  daylight, 
and  the  court  anflMently  Instructed  on  contrib- 
utory negligence,  a  requested  charge  that  if 
plaintiff,  oy  exercising  ordinary  care,  knew  or 
could  have  known  of  the  difference  in  elevation 
of  the  planking  and  the  street  and  stepped  off 
without  allowing  such  difference,  she  could  not 
recover,  was  properly  refused ;  the  evidence  re- 
cited not  requiring  such  inatmctioo  in  view  of 
those  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  651-669 ;  Dec  Dig.  |  260.*] 

8.  EMDBRCB  (S  19S*)  —  DKUOnSTBATtTX  BTX- 
DBRCB— MODEU. 

Models,  maps,  and  diagrams  sre  commonly 
admitted  in  evidence  to  illustrate  It  their  admis- 
sion being  largely  within  the  trial  court's  dis- 
cretion, so  that  in  an  action  for  personal  In- 
juries to  a  itreet  car  pasnenger  by  ateppliw  off 
of  platforms  in  a  street  a  wooden  model  Qlus- 
trating  the  position  of  the  tracks  and  platforms 
was  properly  admitted  In  evidence. 

[Ed.  Note.— For  other  casea.  see  Evidence, 
Cent  Dig.  S  680;  Dec.  Dig.  {  195.*] 

9.  New  Tbial  (S  108*)- Gbounds  — Newlt 

DiSCOVBBED  ETIDBHCB— lUlfATEBIAL  Evi- 
DEITCB. 

Where  it  appeared  that  the  point  at  wUdi 
a  atreet  car  passenger  was  injured  by  stepi^ng 
from  a  platform  was  very  dark,  evidence  that  at 
the  time  of  the  accident  the  passenger  wore  bi- 
focal glasses  was  not  such  newly  discovered  evi- 
dence as  to  require  a  new  trial,  since  It  was 
immaterial  what  kind  of  glasses  she  woze,  so 
that  the  evidence  abould  not  have  changed  the 
result  ^ 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  f}  226,  227 ;  Dec.  Dig.  |  108.*] 

10.  DaHAOEB  (%  132*)— PEBSOnAL  iHJUBIBft— 

Excessive  Dauaobs. 

A  street  car  passenger  suffered  intense  pain 
aa  the  result  of  stepping  from  a  platform  in  the 
darkness,  and  waa  helpless  for  several  weeks  and 
walked  on  crutcha  for  almost  nine  months,  and 
at  trial,  nearly  14  months  after  the  accident,  her 
ankle  waa  yet  badly  swollen,  very  painful,  and 
interfered  with  her  work  as  dressmaker,  so  that 
her  earning  capadty  was  reduced  by  one-half, 
and  there  is  an  interference  with  the  movement 
of  her  ankle  which  is  probably  permanent  mak- 
ing it  always  weak  and  painful.  Held,  that  a 
verdict  for  $2,250  was  not  eo  ezeesalTe  aa  to  re- 
quire a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  377,  878;  DecTEMg.  |  I82.*f 
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DepartDMot  2.  Appeal  from  Superior 
Gonrt,  Kins  Oonntr;  John  F.  Main,  Judge. 

AcUon  by  M.  0.  Harris  and  wife  against 
the  Seattle,  Benton  &  Southern  Ballway  Ckim- 
pany.  From  a  Judgment  for  plakitlflB,  de- 
fendant appeals.  Affirmed. 

Will  H.  Iliompson  and  Morris  B.  Sachs, 
t(a  appellant  Honey  &  Loveleas,  for  re- 
spondents. 

ELUS,  3.  The  appellant  at  the  time  of 
the  accident  owned  and  operated  a  Ihie  of 
electrical  railway  between  fleattle  and  Ben- 
ton In  King  county,  and  for  some  distance 
upon  Bolnler  avenue,  in  the  city  of  SratUe. 
Angellne  street  runs  easterly  and  westerly 
imd  connects  with  Balnler  avenue,  which 
nvis  northwly  and  southerly.  Anguine 
street  terminates  at  the  easterly  line  of  Rain- 
ier arenae.  On  the  westerly  side  of  Balnier 
avenue,  opposite  Angellne  street,  the  appel- 
lant's line  was  double  tracked.  On  the  west 
side  of  Balnier  avenue  opposite  the  end  of 
Angellne  street  is  a  hill  or  bluff,  with  steps 
to  mount  It  Ap[>ellant's  tracks  at  this  point 
were  laid  in  the  rock  and  gravel,  and  be- 
tween the  tra(^  was  a  dltdi.  The  west 
part  of  Balnier  avenue  and  the  part  occupied 
by  the  appellant's  tracks  was  in  an  unfinish- 
ed condition,  not  graded  or  improved  for  the 
use  of  teams  or  traffic  of  any  kind.  Appel- 
lant's tracks  are  a  little  higher  than  the  east- 
erly or  graded  portion  of  the  avenue.  The 
appellant  maintained  and  used  two  board 
platforms  or  landing  places  for  taking  on  and 
discharging  passengers  at  the  point  opposite 
the  end  of  Angellne  street  on  the  avenue,  one 
on  the  westerly  side  of  its  westerly  track 
and  the  other  on  the  easterly  side  of  its  east- 
erly track.  They  were  almost  opposite  to 
each  other,  and  were  connected  by  a  plank 
walk  laid  on  tbe  ties  of  the  tracks  and  across 
the  intervening  space.  This  walk  was  3^ 
or  4  feet  wide,  and  furnished  the  only  con- 
venient means  of  passing  from  one  platform 
to  the  other  across  the  appellant's  tracks. 
The  platforms  were  each  about  4  feet  wide 
and  32  feet  long,  and  with  the  connecting 
walk  were  the  only  convraient  means  of 
reaching  the  graded  poVtion  of  the  street  by 
passengers.  These  platforms  liad  been  main- 
tained for  14  or  15  years,  and  were  construct- 
ed before  the  graded  part  of  the  avenue  was 
planked.  The  westerly  platform  was  only 
a  few  inches  tdgber  than  the  track,  but  the 
easterly  platform  was  several  Inches  higher 
and  some  16  or  18  inches  above  tbe  graded 
portion  of  the  avenue.  There  were  stcpe  at 
each  end  descending  to  the  street  There 
was  no  railing  or  guard  of  any  kind  on  ei- 
ther platform.  The  westerly  track  was  used 
for  out-bound  cars  and  the  easterly  for  In- 
bound cars.  There  was  no  connection  be- 
tween either  of  these  platforms  and  the  side- 
walks on  Balnier  avenue  or  Angellne  street 
The  evidence  shows  that  these  platforms 
were  maintained  by  the  appellant  for  tbe  use 


and  convaiiraice  of  its  paaaexigeai,  and  that 
It  would  have  been  difficult  to  board  or 
alight  from  the  cars  on  the  eaetnly  track 
without  the  aid  of  the  idatform.  The  ap- 
pellant's roadbed  does  not  reach  the  levd  of 
the  street  for  a  distance  of  one  block  to  tbe 
south  and  aevwal  blocto  to  the  north  of  tbe 
platforms.  There  Is  no  street  eroaslng  on  the 
avenue  at  Angellne  street 

Mrs.  Harris  was  a  passenger  on  (me  of  the 
appellant's  ont-boond  cars  on  August  2i 
1009,  at  about  9  o^clo<^  In  the  evmlng;  her 
de8tinati<m  behig  ttte  point  on  Balnier  avcoiae 
opposite  Anguine  street  She  alighted  upon 
the  westerly  platform,  and,  after  the  car 
had  passed  on,  she  crossed  over  the  tracks 
upon  the  connecting  board  walk  to  the  easter- 
ly platform.  Intending  to  proceed  across 
Balnier  avoiae  In  a  southeasterly  direction 
to  the  sidewalk  on  Angellne  street  and 
thence  on  that  street  to  her  hom&  On  reach- 
ing the  east  platform  she  took  a  few  steps 
away  from  the  track,  and  stepped  off  in  tbe 
darknera,  falling  and  spraining  her  ankle 
badly,  and  fracturing  tiie  ends  of  the  ankle 
bones,  so  that  she  has  ev^  since  been  lame, 
and  claims  that  her  injuries  are  permanent 
It  was  very  dark  at  tbe  time,  and  she  claims 
she  f^l  because  she  could  not  see  and  did 
not  know  that  the  platform  was  above  tbe 
street,  that  she  had  received  no  wamUig 
from  any  one,  and  there  was  no  railing  or 
guard  of  any  kind  to  warn  her  or  prevent 
her  from  stepping  off  In  the  darkness.  There 
was  no  light  of  any  kind  maintained  by  tbe 
appellant  upon  or  near  either  platform.  Tbe 
nearest  city  light  was  a  block  away,  and  did 
not  light  the  platform.  The  n^ligence  chaig- 
ed  Is  that  the  appellant  failed  to  provide  any 
means  of  lighting  the  platforms,  and  failed 
to  have  any  guide  rails  or  balustrade  on  tlie 
east  platform  to  warn  or  protect  Its  passen- 
gers landed  there  in  tbe  dark.  Tbe  Jury  as- 
sessed the  damages  at  (2,750,  wbicn  the 
court  reduced  to  $2,250,  and  Judgment  was 
entered  accordingly. 

It  seems  to  be  conceded  that  at  the  time 
the  platforms  were  built  the  ground  upon 
which  they  stand  was  owned  by  the  prede- 
cessors of  tbe  appellant  as  a  part  of  the 
right  of  way.  Prior  to  the  accident  this 
right  of  way  was  deeded  by  the  appellant  to 
the  city  of  Seattle,  and  was  at  that  time 
owned  by  the  city  as  a  part  of  Rainier  ave- 
nue. The  appellant  contends  that,  inasmacb 
as  the  place  where  the  accident  occurred  was 
in  a  public  street  the  duty  to  light  was  not 
upon  tbe  appellant  but  upon  the  city.  Tbe 
refusal  of  the  court  to  so  Instruct  is  assigned 
as  error. 

[1]  The  duty  to  keep  the  platforms  safe  for 
the  use  of  its  passengers  was  upon  the  ap- 
pellant regardless  of  any  neglect  on  tiie  P&rt 
of  the  city.  The  failure  of  the  city  to  H^t 
the  street  at  that  point  was  one  of  tbe 
known  conditions  of  the  place.  Tbe  fact 
that  the  appellant  was  permitted  by  tbe  city 
to  maintain  Its  platforma  In  the  vtnet  did 
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not  alwolTtt  It  tnm  tlw  duty  to  protect  Its 
pBssengen  discharged  there  from  Injury  on 
account  of  the  daricneee  m  defects  In  the 
platforms.  While  there  was  no  obligation 
upon  ttie  appellant  to  light  the  street  as  such, 
for  the  protection  of  the  re^ndoit  it  was 
under  the  legal  obligation  to  light  its  plat- 
forms for  a  reasonable  time  within  which  to 
allow  her  to  leave  It  In  safety.  The  plat- 
forms being  without  guide  rail  or  guard,  the 
failure  to  light  them  was  negligence.  Wal- 
lace T.  Wilmington  &  N.  R.  Co.,  S  Boost. 
(Del.)  629,  18  Atl.  818;  Louisville,  N.  A.  & 
a.  R.  Co.  v.  Lucas,  119  Ind.  588,  21  N.  E. 
^eS,  e  L.  B.  A.  193;  Chicago,  R.  I.  &  P.  R7- 
Co.  Wood,  104  Fed.  603,  44  C.  O.  A.  118; 
Hiatt  V.  Des  Moines,  N.  ft  W.  By.  Co.,  96 
Iowa,  169,  N.  W.  766;  Galveston,  H.  &  S. 
A.  Hy.  Co.  T.  Thomsberry  (Tez.)  17  S.  W. 
521. 

[2]  But  the  appellant  contends  that  the 
relation  of  carrier  and  passenger  had  ceased 
to  exist  at  the  time  the  accident  happened. 
It  is  assigned  as  error  that  the  court  refused 
to  ao  loBtmct  the  Jury.  It  la  true  that  car- 
riers  by  street  car  discharging  passengers 
upon  a  public  street  are  not  responsible  for 
defects  in  the  street  But  that  rule  has  no 
application  to  the  facts  here  presaited.  The 
respondent  was  not  discharged  upon  the 
street  but  upon  the  platform.  The  plat- 
formB,  though  technically  In  the  street,  as 
wwe  the  tracks,  were  no  part  of  the  tbor- 
oni^are,  but  were  maintahied  and  used  in 
aid  of  appellant's  business  as  a  carrier. 
Thera  ti  no  difference  either  In  reason  or  in 
law  betwe^  such  a  situation  and  that  of  a 
railroad  company  maintaining  a  depot  or  sta- 
tion. The  anthorlUea  are  practically  uni- 
form that  the  relation  of  carrier  and  passen- 
ger contlnnes  with  corresponding  duties  and 
liabilities  for  such  reasonable  time  after  the 
passenger  has  alighted  from  the  carrier's  ve- 
hicle at  his  destination  as  to  enable  him  to 
leave  the  carrier's  premises  by  the  route 
usual  and  proper.  B  Am.  &  Bug.  Bncy.  Law 
(2d  Ed.)  p.  448;  Chicago,  B.  I.  &  P.  Ry.  Co. 
V.  Wood.  104  Fed.  668,  44  C.  C.  A.  118;  Bruns- 
wick &  W.  B.  Co.  T.  Moore,  101  Ga.  684.  28 
S.  B.  1000;  Chicago  &  Alton  By.  Co.  v.  Tra- 
cey,  100  nt  App.  C6S;  Louisville  &  N.  B.  Co. 
V.  Kdler,  104  Ky.  T68,  47  8.  W.  1072,  20  Ky. 
Law  Rap.  057;  Texas  &  P.  By.  Co.  v.  Dick, 
26  Tex.  ClT.  App.  256.  63  S.  W.  885;  Ala- 
bama 6.  8.  By.  Go.  T.  Gogglns,  88  Fed.  4fiS, 
32  C.  C  A.  1;  Gaynor  T.  Old  Colony  &  New- 
port By.  Co.,  100  afass.  208,  97  Am.  Dec.  96; 
Bumham  t.  Wabash  W.  By.  Co..  01  Mich. 
523,  S2  N.  W.  14;  Ormond  r.  Hayes.  BeceiT- 
er.  et  al..  60  Tex.  180. 

[SI  Even  If  It  be  conceded  that  the  appel- 
lant was  under  no  obligation  to  furnish  Uk 
ptatfoim,  yet,  having  done  so  and  arranged 
the  two  platforms  In  such  a  manner  as  to 
Invite  passengers  to  pasB  over  than  on  leav- 
ing the  cars,  It  was  Incumbent  upon  It  to 
keep  them  safe  for  the  purpose.   Kcefe  t. 


Boston  &  Albany  B.  Co..  142  Mass.  251. 1  N. 
E.  874. 

[4]  Counsel  complains  that  the  court  in- 
structed the  Jury  upon  the  theory  that  the 
two  platforms  and  the  connecting  walk  were 
maintained  by  the  appellant  as  a  station. 
We  think  this  theory  was  the  correct  one  un- 
der the  evidence.  It  is  true  the  appellant 
maintained  no  depot  or  waiting  room  at  this 
point  It  did,  however,  maintain  these  plat-  \ 
forms  and  the  connecting  walk,  and  the  evi- 
dence is  clear  that  the  i>assengers  on  out- 
bound cars  for  Angellne  street,  though  alight- 
ing on  the  west  platform,  must  use  both 
platforms  to  reach  the  street  and  were  ex- 
pected to  do  so.  They  were  both  necessarily 
used  by  passengers  from  Angellne  street, 
whether  taking  cars  or  leaving  them.  They 
were  In  no  Just  sense  Independent  structures, 
as  argued  by  the  appellant 

[S]  It  Is  also  contended  that  the  court 
erred  In  Instructing  the  Jury  that  It  Is  the 
duty  of  a  common  carrier  of  passengers  for 
hire  to  exercise  the  highest  degree  of  care 
consistent  with  the  reasonable  and  practical 
operation  of  Its  business  In  view  of  the  meth- 
od and  means  of  conveyance  employed.  Tbla 
Instruction  was,  however,  followed  Immedi- 
ately by  another,  In  which  the  Jury  was  told 
that  the  duty  as  ai^Ued  to  landing  places 
and  platforms  was  to  ke^  them  "In  a  rea- 
sonably safe  condition  for  the  purposes  in- 
tended," and  this  was  repeated  In  still  an- 
other instruction.  While  the  Instruction  com- 
plained of  would  be  too  broad  under  some 
of  the  authorities,  if  standing  alon^  we  do 
not  believe  that  it  was  prejudicial  to  the  ap- 
pellant In  view  of  the  other  instructlona  as 
applied  to  the  facts  presented. 

[I]  In  any  view  of  the  case  the  Instruction 
was  proper  as  arolicable  to  the  evidence  that 
the  respondent  was  discharged  from  the  car 
in  the  darkness  without  warning  as  to  the 
dangers  of  the  place. 

[7]  The  appellant  dalms  that  the  court 
erred  In  refusing  to  instruct  the  Jury  tliat  it 
iln.  Harris  "had  knowledge,  or  could  hy 
the  exercise  of  ordinary,  care  or  1^  having 
gotten  oflC  or  on  the  planking  previous  to  the 
time  of  the  acddent.  of  the  dlfferoioe  in 
elevation  of  the  planking  and  tiie  stre^"  and 
stepped  off  without  making  allowance  for 
such  difference^  causing  the  Injury,  tiien  she 
could  not  recover.  We  think  the  Instruction 
was  prtq^erly  refused.  The  court  Instructed 
the  Jury  fully  and  faultlessly  on  the  qnea- 
tlon  of  contributory  netflgoioe,  which  was 
all  the  appellant  could  ask.  The  eridence 
showed  that  Mrs.  Harris  had  never  takm  a 
car  at  this  point,  and  had  gotten  off  tbore 
only  twke.  one  time  two  years  btfore  the 
acddent.  and  the  other  one  year  b^ore.  and 
both  ttmes  In  the  daylight  Thoe  was  no 
evidence  that  she  had  ever  seen  the  place  at 
any  other  time.  There  was  no  carror  ih  the 
refusal  to  make  this  evldoice  the  heals  of  a 
specific  Instruction,  since  It  was  amply  cover- 
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ed  b7  the  Instractton  sItoi.  Other  instruc- 
tions are  complained  of,  but  they  all  relate 
to  the  matters  which  we  have  disposed  of, 
and  require  do  further  comment 

[81  At  the  beginning  of  the  trial  a  wooden 
model  was  introduced  to  illustrate  the  ikwI- 
tiou  of  the  tradu  and  platforms.  This  Is  as- 
signed as  error.  It  was  idmtifled  by  aeTeral 
witnesses  as  a  fair  represraitation  of  the 
.  place  at  the  time  of  the  accident,  thoo^  not 
drawn  to  scale.  It  was  admitted  by  one  of 
the  appellant's  witnesses  to  be  a  tair  repre- 
sentation of  the  conditions  there  in  a  col- 
lective way.  The  court  in  admitting  the 
model  said:  "I  think  It  may  be  admitted 
for  the  purpose  of  illustrating  the  testimony 
of  the  witnesses.  There  is  no  testimony  that 
it  was  drawn  to  scale;  but  simply  for  the 
purpose  of  Illustrating  the  tratimony  I  think 
it  may  go  in."  Ihexe  was  no  error  In  this 
ruling.  It  is  a  common  practice  to  use  mod- 
els, maps,  and  diagrams  to  illustrate  evi- 
dence, and  their  accuracy  when  controverted 
is  for  the  jury.  Their  admission  is  largely 
within  the  discretion  of  the  trial  court 
Western  Gas  Const  Co.  v.  Danner,  97  Fed. 
882,  38  C.  G.  A.  528;  Clegg  T.  MeUopoUtan 
St  Ry.  Co.,  1  App.  Div.  207,  37  N.  Y.  Supp. 
130;  American  Express  Co.  v.  Sp^lman,  90 
111.  4^:  McMahon  v.  City  of  Dubuque,  107 
Iowa,  62.  77  N.  W.  517,  70  Am.  St  Rep.  143 ; 
Pransylvanla  Goal  Co.  r.  Kelly,  166  111.  0,  40 
N.  m  938. 

[11  A  motion  for  new  trial  was  Interposed 
mainly  on  the  ground  of  newly  discovered 
evidence.  The  evidence  relied  upon  was  the 
discovery  of  the  &ct  that  Mrs.  Harris  at  the 
time  of  the  accident  wore  bifocal  glasses. 
At  the  trial  she  testified  that  she  was  then 
wearing  the  same  glasses  that  she  wore 
whrai  injured.  No  effort  was  then  made  to 
discover  their  quality  or  construction.  In 
any  event  the  character  of  the  glasses  was 
Immaterial,  since  the  evidence  showed  that 
the  place  of  the  accident  was  at  the  time  In 
almost  total  darkness.  Such  evidence  prob- 
ably would  not  snd  certainly  should  not 
hare  changed  the  verdict  Its  discovery  was 
not  ground  for  a  new  trlaL  29  Cyc  WO, 
901;  Lieschi  T.  Washington  Torltory,  1 
Wash.  T.  13. 

[18]  Lastly,  It  Is  ttelmed  that  the  Judgment 
is  excessive.  The  verdict  wss  for  92,700. 
On  the  bearing  of  the  motion  for  a  new  trial 
the  court  reduced  it  to  $2,250.  The  evidence 
showed  that  Mrs.  Harris  suffered  intense 
pain;  that  she  was  helpless  tor  several 
weda;  that  she  went  on  arutches  for  al- 
most nine  months;  that  at  the  time  of  the 
trial— October  12,  1010— the  ankle  was  yet 
badly  Bwollen»  very  painful,  and  intwfered 
with  hor  woife  as  a  dressmaker;  that  her 
earning  capacity  was  reduced  by  one-half; 
that  there  la  a  limitation  in  tha  movoment 
of  tiie  ankle,  probably  permanent;  and  that 
the  ankle  wlU  probably  always  be  weak  and 

•Forotlur 


painful.  The  trial  court  saw  the  injured 
limb,  beard  the  testimony  of  physicians,  and 
c<aisldered  the  Judgmeot  for  the  reduced 
amount  reasonable^  We  should  be  extremdy 
rductant  to  further  reduce  It  There  Is  no 
dalm  that  the  court  was  in^ired  by  passion 
or  prejudice.  13  C^c.  126,  130,  132;  Wbelau 
V.  Washington  Lumber  Co.,  41  Wash.  1S3,  83 
Pac  98,  111  Am.  St  Rep.  1000 ;  Ogle  v.  J<uies, 
16  Wash.  819,  47  Pac.  747;  Smith  v.  Spokane, 
16  Wash.  40S,  47  Pac  Ureo  v.  Golden 
Tunnel  Mhi.  Co.,  24  Wash.  261,  04  Pac.  174; 
Jordan  v.  SeatUei  90  Wash.  298^  70  Fac  743. 
The  Judgment  is  afllrmed. 

DUNBAR,  C  J.,  and  GROW,  OHADWICI^ 
and  MORRIS,  JJ.,  ooncnr. 


STATB  ex  tel.  ROWUNO  et  al.  v.  MAYOR 

OF  CITY  OF  BDOTB. 
(Supreme  Court  of  Montana.    May  20,  1011.) 

M0NIOIFAL  COBPOaATIOKS  (S  18S*)  —  POLIO 
I^ABniEHT  —  DXCHEASE  07  FORCK  ~~  AO- 
THOBITT  OF  MaYOB. 

Rev.  Godes,  |  8250.  gives  dty  coudciIb  pow- 
er to  manage  the  city'i  affairs,  levy  and  cfulect 
taxes,  &z  tBe  compensation  and  prescribe  the 
duties  of  city  employes,  and  appropriate  money 
for  the  city's  expenditures;  and  section  3287 
requires  all  demands  against  a  city  to  be  sab- 
mitted  to  the  council  for  allowance  uid  oayment 
Held  that  since  the  city  couQcil  has  sole  power 
to  determine  the  amount  which  shall  be  expend- 
ed Id  carrying  on  the  city  government  it  sa^ 
not  the  mayor,  has  power  to  relieve  memben 
of  the  police  force  from  active  duty,  In  order 
to  reduce  the  force. 

[Ed.  Note— For  other  cases,  see  Munldpal 
Corporations,  Dec  Dig.  |  186.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  6.  McCIernau,  Judge. 

Application  for  mandamus  by  the  State, 
on  the  relation  of  James  H.  Rowling  aad 
others,  against  the  Mayor  of  the  City  of 
Butte;  Charles  P.  Nevin,  incumbent  From 
a  Judgment  denying  a  peremptory  writ  ssd 
an  order  denying  a  motion  for  a  new  trial, 
relators  appeaL  Reversed  and  remanded, 
with  dlrectlonB  to  issue  writ 

Kirk,  Bonrquin  &  Kirk  and  W.  B,  Carroll, 
for  app^lants.  EL  M.  Lamb,  John  R.  Boar- 
man,  and  N.  A.  Boterln&  tor  respuidoit 

SMITH,  J.  This  cause  r^tes  to  the  saine 
controvmy  and  stats  of  tacts  as  are  dis- 
closed in  State  ex  rel.  RowUng  t.  District 
Court,  41  Mont  662, 110  Paa  86.  On  Jnly  9, 
IBIO,  relators  filed  witlf  the  district  court 
their  affidavit  for  a  writ  of  mandate  to  com- 
pel the  mayor  of  Butte  to  restore  them  to 
active  service.  The  respondent  answered,  ad- 
mittlng  substantially  all  tiie  averments  of 
the  affidavit  and  allying  affirmatively  that 
in  relievhig  rotors  from  active  aorviee  be 
was  exercising  a  power  belonglog  to  him  as 
mayor,  and  that  such  power  was  Invoked 
solely  in  the  interests  of  economy.  On  Octo- 
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ber  1,  1910,  the  court  denied  a  peremptory 
writ  and  entered  a  formal  Judgment  to  that 
effect.  Tbe  appeals  are  from  the  Judgment 
and  an  order  denying  a  new  trial. 

Bot  one  question  ia  necessary  of  decision  In 
order  to  dlsi)OBe  of  the  appeals,  and  that  is: 
In  whom  does  the  power  to  reduce  the  police 
force  reside?  We  said  In  State  ex  rel. 
Rowling  T.  District  Coort,  supra,  that  this 
authority  is  assuredly  lodged  somewhere. 
The  respondent  claims  that  It  rests  with  htm, 
while  the  relators  maintain  that  It  resides 
In  tbe  city  council  alone.  We  think  the  lat- 
ter contention  is  tbe  correct  one.  Section 
3250,  Revised  Codes,  which  deals  with  the 
powers  of  a  city  council,  provides  that  it 
shall  have  power  to  manage  the  affairs  of 
tbe  dty  generally,  to  levy  and  collect  taxes 
for  general  and  qjeclol  purposes,  to  flx  tbe 
compensation  and  prescribe  the  duties  of  all 
officers  and  other  employes  of  the  city,  sub- 
ject to  certain  limitations,  and  to  appropriate 
money  and  provide  for  the  payment  of  tbe 
expenses  of  the  dty.  Section  8287,  Revised 
Codes,  provides  that  all  accounts  and  de- 
mands against  a  dty  most  be  submitted  to 
tbe  coondl,  and,  If  found  correct,  must  be 
allowed  and  paid.  In  the  case  of  Helena 
Waterworks  Co.  v.  Clt7  of  Helena.  SI  Mont 
243,  78  Paa  220,  this  court  held  that  It  Is  a 
matter  exclusively  for  the  dty  coundl  to  de- 
termine whetber  a  particular  current  expense 
Is  reasonable  or  necessary.  It  will  therefore 
be  seen  at  once  that  the  Legislature  has 
delegated  to  the  dty  council  the  sole  au- 
thority to  determine  what  amount  of  money 
shall  be  expended  In  carrying  on  tbe  clly 
government  This  duty  Is  purely  legislative, 
and  necessarily  Involved  therein  is  the  power 
to  curtail  ^penses  when  necessity  dictates. 
Tbe  coundl,  being  charged  with  these  gen- 
eral duties  of  supervision  over  the  economic 
and  flnandal  aflFairs  of  the  dty,  may  well  be 
presnmed  to  be  the  best  Judge  as  to  whether 
economy  of  administration  requires  that  the 
police  force  shall  be  reduced  in  numbers. 

Tbe  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  district  court 
of  surer  Bow  county,  with  directions  to  Is- 
sne  a  peremptory  writ  of  mandate  as  prayed 
(or. 

Beversed  and  remanded. 

BRANTLT,  a  J.,  and  HOLLOWAY,  J., 
amcor. 


POINTER  T.  KLAMATH  FALLS  LAND  ft 

TRANSPORTATION  CO. 
(Supreme  Court  of  Or^on.    Sept  12,  1911.) 

iTiDEifO  a  009»>— Opihioh— Pbofsb  Con- 
duct. 

While  skilled  drivers  may  testify  as  to  the 

firoper  and  costomary  position  of  a  driver  on  a 
oaaed  team  of  a  certain  description  under  stnt- 
ed  drcnnutances,  tfiey  mnj  not  give  an  opinion 


on  the  ultimate  fact  for  the  jury  whether  taking 
a  certain  poBitioa  is  negligence. 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Cent  Dig.  {  2309 ;  Dec.  Dig.  S  S06.«] 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; George  Noland,  Judge. 

Action  by  H.  B.  Pointer  against  tbe  Kla- 
math Falls  Ijind  &  Transportation  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed,  and.  new  trial  ordered. 

J.  J.  Barrett  (Thomas  Drake  and  Benson 
&  Stone,  on  the  brief),  for  appellant  Rldi- 
ard  Shore  Smltli  (Horace  M.  Manning,  on 
the  bileQ,  tor  lespondeot. 

McBRIDD,  J.  Tbe  defendant  had  eon< 
stmcted  a  street  railway  in  Klamath  Falls, 
and  plaintiff,  while  driving  a  wagon  heavily 
loaded  with  lumber  along  one  of  tbe  streets, 
found  It  necessary  to  make  a  turn,  and  in 
doing  so  ran  against  a  rail  that  projected 
above  tbe  surface  of  the  street,  and  he  was 
thrown  from  bis  wagon  and  seriously  in- 
jured. Plaintiff  claims  that  the  injury  re- 
sulted from  the  careless  and  negligent  man- 
ner In  which  the  rails  were  left  projecting 
above  the  surface  of  the  street,  whereas  the 
ordinance  granting  the  franchise  required 
that  the  rails  should  be  maintained  fiusb  with 
the  pavement  Defendant  pleaded,  among 
other  defenses,  contributory  negligence  on 
plaintltrs  part,  and  upon  the  trial  laid  par- 
ticular stress  upon  the  fact  that  plaintiff 
was  standing  on  the  load,  instead  of  sitting, 
and  called  several  witnesses,  who  claimed  to 
be  experienced  drivers,  to  show  that  under 
the  drcumstances  the  usual,  correct,  and 
customary  position  while  driving  was  to  sit 
on  tbe  load.  Plaintiff  called  several  wit- 
nesses, and,  over  the  objection  of  defendant 
propounded  substantially  tbe  following  ques- 
tion: "In  handling  four  borses,  would  you 
consider  It  careless  to  stand  on  a  load  of 
lumber  and  drive  tbem  in,  coming  up  an  In- 
dine  and  making  a  turn?"  And  also  this 
question;  "Would  you  consider  It  careless, 
reckless,  or  negligent  to  stand  upon  a  wagon 
loaded  with  lumber,  upon  which  there  is  no 
seat  driving  four  borses  up  a  street  with  an 
incline  and  making  a  turn?"  Both  these 
questions  were  answered  in  tbe  negative,  and 
defendant  appeals. 

We  are  Inclined  to  think  that  the  testimo- 
ny of  skilled  drivers,  as  to  the  proper  and 
customary  position  of  a  driver,  tmder  the 
circumstances  detailed.  Is  admissible;  but 
the  question  went  further  than  that,  and 
practically  required  the  witness  to  give  an 
opinion  upon  tlae  ultimate  fact  to  be  dedded 
by  the  Jury,  namely,  the  fact  of  plaintiff's 
negligence.  This  was  a  usurpation  of  the 
functions  of  the  Jury,  and  was  reversible  er- 
ror, "mie  issue  of  n^ligence  can  In  most 
cases  be  determined  by  the  Judgmrat  of  a 
Jury,  and  tbe  Inference,  condnslon,  or  Jn^- 
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iiient  of  witnesses  la  rejected.  This  role  has 
iH'en  applied,  for  example,  to  the  guestloo 
wUether  a  bridge,  road,  roadway,  sidewalk, 
track,  or  other  place,  machinery,  mechanical 
nppllance,  rate  of  speed,  situation,  or  other 
thing  or  collection  or  combination  of  things, 
is  safe  or  dangerons.  The  rule  has  also  been 
applied  to  the  question  whether  certain 
conduct  of  ft  person  was  careful  or  careless. 
And  It  has  also  be&i  applied  to  other  ques- 
tions as  to  conduct,  as  whether  It  was  cau- 
tious, dangerous.  In  the  line  of  duty,'  neces- 
sary, negligent,  proper,  prudent,  reasonable, 
professionally  skillful,  safe,  usual,  or  un- 
usual." 17  Cyc.  56  et  seq.,  and  cases  there 
cited.  While  not  following  the  rule  to  the 
extent  indicated  in  the  text  of  the  excerpt 
above  quoted,  and  not  indorsing  all  that  Is 
held  In  the  cases  dted  In  the  text,  we  think 
it  reasonably  well  settled  that,  where  either 
negligence,  recklessness,  or  carelessness  con- 
stitute the  ultimate  fact  for  the  Jury  to  de- 
cide, it  is  not  competent  for  an  expert  wit- 
ness to  express  an  opinion  upon  that  ultimate 
fact,  but  he  can  only  go  so  far  as  to  state 
the  usual  customary  method  of  doing  an  act 
or  state  from  his  experience  the  dangers,  if 
any,  atteudant  upon  doing  it  in  a  manner 
suggested  by  the  question  put  to  him. 

Outside  of  this  error,  the  case  seems  to 
have  been  properly  tried,  and  we  deem  it 
unnecessary  to  discuss  the  remaining  assign- 
iiients.  The  judgment  of  the  circuit  court  is 
reversed,  and  ft  new  trial  ordered. 


BINGHAM  V.  SAN  PEDRO,  LOS  ANGELES 
&  SAI/r  LAKE  R.  CO. 
(Supreme  Court  of  Utah.    Sept.  9,  1911.) 

1.  Cabriers  (i  218*)  —  Limitiro  Liabiutt  — 
Assent  of  Suippeb. 

Tbe  stipulatioD  in  a  contract  of  carriage 
of  horsee  limiting  the  value  of  each  to  $20,  such 
Yaluatioo  to  be  the  basis  of  recovery  in  case  of 
injury,  is  one  as  to  which  there  was  no  meeting 
of  minds,  the  shipper  not  having  assented  there- 
to, but  (Ejected  to  its  insertion  by  the  carrier's 
agent,  and  siened  tbe  contract  only  after  stating 
that  he  would  sooner  pay  a  higher  rate  and  have 
tiii;  tiorses  pnt  at  their  proper  value,  and  after 
tbe  agent  had  stated  not  only  that  such  valua- 
tion was  only  a  matter  of  form,  but  that  he 
had  no  other  contract  which  he  could  give. 

IKd.  Note.— For  other  caaee,  see  Carriers, 
Ctut.  Dig.  ii  674r-e96;  Dec  IMg.  «  218.»] 

2.  Cabbibrs  (I  218*)— LiMiTina  Liabilitt— 

HEASONABLENESe. 

The  stipulation  in  a  contract  of  carriage 
of  horses  limiting  their  value  to  $20  a  piece  as 
a  basis  for  liability  of  the  carrier  in  rase  of 
tlieir  loss  is  unreasonable,  and  so  not  binding; 
itic  carrier's  agent  having  been  informed  that 
ihey  were  worth  $200  a  piece. 

j  i''.d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  674^-680;  Dec  Dig.  S  21&*] 

3.  Gabbiers  (}  218*)  —  LnaTiNQ  Liabiltit  — 
Place  or  Valuatioh. 

The  stipulation  in  a  contract  of  carriage  of 
hurses  that,  io  case  of  injury  thereto,  their  value 
fit  place  of  shipment,  instead  of  destination, 
shall  govern,  cannot  be  enforced;  it  being  im- 


possible to  segregate  it  from  tbe  Invalid  i 
lation  limiting  their  value  to  $20  each. 

[Ed.  Note. — For  other  caaes,  see  Cai 
Cent  Dig.  |i  G74-^;  Dec  Dig.  8  2L8.< 

Appeal  from  District  Court,  Second 
trtct;  J.  A.  Howell,  Judge. 

Action  by  Andrew  Bingham  against 
San  Pedro,  Los  Angeles  &.  Salt  Lake  Bat 
Company.  Judgment  for  plaintiff,  ant 
fendant  appeals.  Affirmed. 

Fennel  Cberrlngton  and  Dana  T.  S: 
for  appellant  Blcbards  &  Boyd,  for  res] 
ent 

FRICK,  O.  J.  Respondent  recovered  . 
ment  against  appellant  for  damages  h 
leged  were  caused  by  its  negligence  as  a 
mon  carrier  In  transporting  42  bead  of 
es  from  Salt  Lake  City,  Utah,  to  Los 
geles,  Gal.;  31  of  said  horses  being  killec 
the  remainder  injured  while  in  transit 
pellant  In  its  answer  admitted  that  It 
received  tbe  horses  for  shipment  to  hoe 
geles,  but  denied  that  It  was  guilty  of  i 
gence,  and,  as  an  affirmative  defense,  all 
that  the  horses  were  shipped  under  a  sp 
contract  wherein  It  was  agreed  by  respon 
that.  In  consideration  of  reduced  fr 
rates,  the  value  of  the  horses  t>e  fixed  ai 
per  head,  and  that  it  was  agreed  tha 
case  of  loss  of  or  injury  to  the  horses, 
vsluation  should  be  the  basis  of  reco 
In  a  separate  paragraph  of  the  answer  a 
lant  also  averred  that  the  value  of  the  hi 
was  limited  to  $100  per  head.  Reepondei 
his  reply  admitted  that  api>ellant's  agent 
fixed  the  value  of  the  horses  at  $20  per  1 
and  that  he  bad  Inserted  that  value  In 
contract  of  shipment,  but,  In  substance 
leged  that  said  valuation  was  inserted 
the  contract  by  said  agent  without  tb( 
sent  of  respondent  and  against  his  eij 
declaration  that  the  horses  were  worth 
and  upwards  per  head,  and  that  respoo 
signed  said  contract  under  protest 

At  the  trial  the  respondent  was  perm 
to  testify,  over  the  objection  of  appelli 
counsel,  that  be  (respondent)  objected  to  i 
ping  the  horses  at  the  valnatlon  of  $20 
bead,  and  that  he  informed  the  agait  ol 
pellant  at  the  time  that  they  were  v 
nearly  $200  per  head;  that  the  appdli 
agent  said  that  tbe  valuation  as  fixed  by 
was  only  a  matter  of  form,  and  that  all 
shippers  of  live  stock  shipped  under  sd 
contract;  that  respondent  then  told 
agent,  "I  would  sooner  pay  a  higher  rate 
have  tbe  horses  valued  at  their  value." 
this  the  agent  replied  that  be  had  no  o 
contract  that  he  could  give  respondent, 
after  this  conversation  respondent  signed 
contract  Respondent  also  testified  that 
agent  of  appellant  at  Salt  Lake  City  wa: 
formed  of  the  actoal  value  of  the  boi 
that  "he  asked  the  price  of  a  certain  te> 
and  said  a  friend  of  bis  wanted  to  bi 
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team.  The  price  stated  to  Mm  wa8  $500  for 
the  team,  and  the  agent  telephoned  to  Ms 
filend.  The  agent  looked  all  of  the  horses 
orer,  aod  was  advised  of  their  quality  and 
condition  at  and  before  the  time  the  con- 
tract of  shipment  fixing  the  valuation  was  ex- 
ecuted. It  also  appears  from  the  record 
that  the  horses  were  originally  received  for 
sMpmait  by  the  Oregon  Short  Line  Itallroad 
Company.  One  car  load  was  received  at 
Brigham  City  and  the  other  at  Ogden,  Utah, 
both  of  which  cities  are  stations  on  the 
Oregon  Short  Line  Railroad.  It  appears,  fur- 
ther, that,  when  the  horses  were  received  as 
aforesaid,  a  statement  was  entered  into  the 
original  contract  that  they  were  worth  $100 
per  head.  Respondent,  however,  asserts  that 
he  objected  to  that  valaatlon,  and  then  in- 
sisted, as  he  did  afterwards,  that  the  horses 
were  worth  $200  per  head.  We  mention  the 
foregoing  facts  only  aa  an  explanation  of  ap- 
pellant's statement  In  his  answer  that  the 
horses  were  valued  at  $100  per  head.  Ae 
this  alleged  valuation  was  entirely  supersed- 
ed and  ignored  by  appellant  In  the  contract 
in  question,  no  further  reference  to  the  $100 
valuation  will  be  made. 

Appellant's  counsel  frankly  concede  that 
the  evidence  Is  sufficient  to  establish  culpable 
n<%UKenco  on  the  part  of  the  employes  who 
were  in  charge  of  the  train  on  which  the 
horses  were  transported.  They,  however,  in- 
sist that,  since  the  respondent  admitted  that 
he  entered  into  and  executed  a  contract  of 
shipmrat  wherein  the  value  of  the  horses 
was  fixed  at  S20  oer  bead,  therefore  he 
should  be  bound  by  said  valuation,  and  that 
the  court  erred  In  permitting  blm  to  vary 
the  terms  of  the  contract  In  that  regard,  and 
In  permitting  a  recovery  for  more  than  $20 
per  bead  for  the  horses  which  were  killed, 
and  In  not  limiting  the  recovery  upon  that 
basis  for  those  which  were  Injured.  These 
two  propositions  really  cover  all  of  appel- 
lant's assignments. 

As  we  have  pointed  out,  while  respondent 
admitted  the  execution  of  the  contract  In 
Ms  reply,  be  nevertheless  alleged  as  an  avoid- 
ance of  the  contract  that  the  valuation  of  the 
horses  was  Inserted  therein  by  the  agent  of 
appellant  without  respondent's  assent  and 
over  his  protest.  These  facta  he  testified  to, 
and  therefore  estaMlsbed  at  the  trial.  In 
view  of  the  Issue  arising  by  the  reply,  the 
question  of  whether  the  respondent  assented 
to  the  valuation  of  the  horaes  or  not  was  a 
question  of  fact  Chicago  &  N.  W.  Ry.  Co. 
V.  Calumet  Stock  Farm,  194  III.  9.  61  N.  E. 
1095,  88  Am.  St  Rep.  68;  Atchison,  T.  & 
a  F.  Ry.  Co.  V.  DUl,  48  Kan.  210,  29  Pac. 
148.  In  the  latter  case  the  shipment  con- 
sisted of  horses  which  were  received  by  the 
Chicago,  Rock  Island  &  Pacific  Railroad  Com- 
pany, and  were  turned  over  to  the  Atchison, 
Top^ui  &  Santa  F6  Railway  Company  while 
in  transit,  and  the  latter  company,  upon  re- 
ceipt of  the  horses,  insisted  upon  a  new  con- 
tract of  sMpmeut  similar  to  the  one  In  the 


case  at  bar  and  In  which  the  valuation  of 
the  horses,  without  the  assent  of  the  shipper, 
was  fixed  at  $20  per  head.  The  Supreme 
Court  of  Kansas,  however,  held  that  the 
shipper  could  show  the  circumstances  under 
which  be  entered  Into  the  contract,  and  also 
held  that,  In  view  of  the  fact  that  he  did  not 
assent  to  the  valuation  fixed  in  the  contract 
in  question,  he  was  not  bound  thereby,  but 
could  recover  the  actual  value  of  the  horses. 
We  are  clearly  of  the  opinion,  therefore,  that 
the  trial  court  committed  no  error  In  permit- 
ting respondent  to  show  the  facts  and  cir- 
cumstances under  which  the  value  of  the 
horses  was  fixed  and  inserted  into  the  con- 
tract and  under  which  he  signed  the  same. 
Counsel,  however,  strenuously  insist  that, 
under  the  great  weight  of  authority.  It  was 
proper  for  the  appellant  as  a  common  car- 
rier and  respondent  as  a  shipper  of  live  stock 
to  enter  into  a  contract  wherein  It  was 
agreed  that  In  consideration  of  a  special  or 
lower  freight  rate,  the  value  of  the  horses 
in  case  of  loss  should  not  exceed  a  specified 
sum.  In  other  words,  the  carrier  and  ship- 
per may  for  a  sufficient  consideration  agree 
to  Just  what  risk  each  will  assume  with  re- 
spect to  a  particular  shipment.  The  leading, 
or  at  least  one  of  the  leading,  cases  upon  the 
subject  is  the  case  of  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331,  5  Sup.  Ct  151,  28  L. 
ICd.  717.  Another  early  and  well-considered 
Ase  which  is  often  cited  Is  the  case  of  Alalr 
V.  Northern  Pac.  Ry.  Co.,  63  Minn.  160,  64 
N.  W.  1072,  19  L.  R.  A.  764,  39  Am.  St  Rep. 
588.  These  cases  have  been  followed  by  a 
large  number  of  cases  decided  by  many  of  the 
state  courts  of  last  resort  It  Is,  however, 
not  necessary  for  us  to  refer  to  a  great  num- 
ber of  cases  upon  this  question.  The  reader 
will  find  a  large  number  of  them  collated  in 
1  Hutchinson  on  Carriers  (3d  Ed.)  §fi  426,  427, 
and  in  4  Elliott  on  Railroads  (2d  Ed.)  8  1500. 
The  United  States  Supreme  Court  in  the  case 
referred  to,  and  In  many  later  cases  decided 
by  that  court  has  hdd  that  such  a  contract 
when  fairly  and  honestly  entered  Into,  is 
good  as  against  a  loss  occasioned  by  the  or- 
dinary negligence  of  the  carrier.  A  great 
many  cases  decided  by  the  state  courts  also 
go  to  this  extent  One  of  the  later  ones  is 
the  case  of  Donlon  Bros.  v.  Southern  Pac. 
Ry.  Co.,  151  Cal,  703.  91  Pac.  603,  11  L 
R.  A.  (N.  S.)  811.  In  that  case  a  large  num- 
ber of  cases  are  cited  In  support  of  the  doc- 
trine. In  California  the  question  Is,  how- 
ever, regulated  by  statute.  While  this  court 
has  not  as  yet  held  that  a  contract  based 
upon  a  sufficient  consideration  which  Is  rea- 
sonable in  its  terms  and  conditions  and  Is 
freely  and  fairly  entered  Into  by  both  ship- 
per and  carrier,  and  in  which  the  valuation 
of  the  property  transported  is  fixed  at  a 
specific  amount,  will  not  be  enforced  although 
It  is  lost  through-  the  ordinary  negligence  of 
the  carrier,  we  have,  however,  several  times 
held  that  a  contract  entered  Into  as  afore- 
said will  be  enforced  where  negligence  is 
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not  Involved,  bnt  where  the  effect  of  the  con- 
tract iB  merely  to  excuse  the  carrier  from  his 
common-law  liability  as  an  Insurer.  Houtz 
V.  Union  Pac.  Ry.  Co.,  33  Utah,  175,  93  Pac. 
439,  17  L.  R.  A.  (N.  S.)  628;  Benson  v.  Rail- 
road, 35  Utah,  241,  99  Pac.  1072,  136  Am.  St. 
Rep.  1052:  Lersen  v.  O.  8.  L.  R.  Co.,  110  Pac. 
083,  not  yet  officially  reported.  There  may 
be  Instances  where  the  regular  freight  rate 
might  be  prohibitive,  and  where  the  shippers 
by  contracts  which  are  reasonable  in  their 
terms  and  freely  and  fairly  entered  Into  for 
a  sufficient  consideration  may  be  permitted 
to  assume  a  portion  of  the  risk  In  transport- 
ing their  property  rather  than  be  prevented 
from  shipping  it  at  all.  That  question  is, 
however,  not  Involved  in  this  case.  Nor  is 
the  question  involved  whether  In  case  of  loss 
or  injury  contracts  limiting  the  value  of  live 
stock  or  other  freight  will  be  enforced  by  this 
court  In  cases  where  the  loss  or  Injury  Is  oc- 
casioned through  the  ordinary  n^ligence  of 
the  carrier  or  his  servants.  That  question 
can  best  be  determined  when  a  case  comes 
here  in  which  a  reasonable  contract  fixing 
the  value  has  been  freely  and  fairly  entered 
Into,  or  where  the  shipper  has  himself  fixed 
the  value  as  In  the  case  of  Donlon  Bros.  v. 
Southern  Pac.  Ry.  Co.,  supra,  and  thus  may 
have  estopped  himself.  Upon  the  foregoing 
propositions  we  therefore  express  no  opinion. 

[1  ]  In  view  of  the  facts  In  the  case  at  bar, 
there  was  in  fact  no  agreement  with  regard 
to  the  value  of  the  horses  at  all.  It  is  true  a 
specific  value  was  Inserted  In  the  contract  by 
appellant's  agent,  but  respondent  never  as- 
sented  to  the  value  as  fixed  by  such  agent, 
and  hence  there  never  was  a  meeting  of 
minds  upon  the  question  of  value  between  the 
shipper  and  the  carrier.  To  bind  a  shipper 
under  such  circumstances  would  be  a  re- 
proach to  the  law.  That  a  contract  wherein 
the  carrier  Is  permitted  to  limit  his  common- 
law  llabiUty  in  order  to  be  enforceable  must 
be  freely,  fairly,  and  honestly  entered  Into, 
and  must  be  reasonable  in  Its  terms  and  con- 
ditions, the  anthorltlea  are  uniform.  The 
only  point  of  difference  among  them  Is  wheth- 
er such  a  contract  will  be  enforced  where 
the  loss  is  dne  to  the  ordinary  negligence  of 
the  carrier  or  his  servants.  In  view  of  the 
evidence  in  this  case,  the  contract  In  ques- 
tion was  neither  freely  nor  fairly  entered  in- 
to, nor  was  it  reasonable  in  Its  terms  and 
conditions.  The  respondent  never  assented 
to  the  conditions  with  regard  to  the  value  of 
the  horses  In  case  of  loss  or  Injury.  These 
conditions  were  imposed  ni>on  him  without 
his  consent  In  the  case  of  Cau  v.  Texas  & 
Pac.  Ry.  CO..  194  U.  S.  427,  24  Sup.  Ct.  663, 
48  L.  Vi6.  1053.  the  rule  laid  down  In  Hart  v. 
Pennsylvania  Rd.  Co.,  supra,  was  followed, 
but  In  course  of  the  opinion  In  the  Can  Case, 
at  page  431,  194  U.  S.  at  page  664  of  24  Sup. 
CL  (48  U  Ed.  1053),  It  is  said:  "There  can 
be  no  limitation  of  liability  without  the  as- 
sent of  the  shipper.  •  •  •  And  there  can 
be  no  stipulation  for  any  exemption  by  a  car- 


rier which  is  not  Just  and  reasonable  i 
eye  of  the  law."  We  do  not  think  a  i 
case  can  be  found  where  the  foregoing 
trine  Is  not  approved  and  enforced, 
contract  in  question,  therefore,  cannot  t 
forced  as  against  the  respondent  becau 
never  assented  to  Its  provisions  with  re 
to  the  value  of  the  horses. 

[2]  Moreover,  the  value  inserted  in  tbf 
tract  was  wholly  unreasonable^  Uudei 
circumstances,  the  value  as  fixed  amoi 
to  no  more  than  an  arbitrary  stateme 
value  by  appellant's  agent  Inserted  li 
contract  for  the  sole  purpose  of  llmltin 
pellant's  liability  as  a  common  ca 
Courts  have  bo  often  held  that  In  enterii 
to  contract  of  shipment  the  shipper  and 
rier  seldom  stand  upon  an  equal  footing 
nothing  more  Is  necessary  than  to  me 
the  fact  The  carrier  not  only  prepare 
contract  In  advance  and  Inserts  hi  it  al 
stipulations  be  desires,  but  when  the  sh 
comes  to  enter  Into  the  contract  be  nt 
is  In  a  Bltuatlon  where  he  cannot  exen 
free  choice  with  respect  to  whether  be 
accept  or  reject  certain  provtslons  of  tbi 
tract  No  contract  limiting  liability  wbe 
tered  into  under  such  circumstances  w: 
enforced  by  the  courts.  Hutchinson  on 
rlers  (2d  Ed.)  9  427.  Ordinarily.  In  ord 
authorize  the  enforcement  of  a  contract 
Itlng  the  value  of  freight,  in  case  of  lo 
Injury,  the  value  agreed  upon  must  b 
reasonable  value,  unless  the  carrier  is 
rant  of  the  real  value  and  the  value  is 
by  the  shipper  himself  for  the  purpose  < 
taining  a  lower  rate,  and  In  such  even 
shipper,  in  case  of  loss,  may  be  estopped 
claiming  the  true  value.  Again,  the  car 
agent  may  not  know  the  value  of  the  fr 
and  in  such  event,  If  acting  in  good 
may  rely  npon  the  statement  of  the  owi 
shipper.  If  the  agent  of  the  carrier  wl 
celved  the  freight,  however,  knew  Its  ^ 
or  knew  that  the  value  inserted  In  tb 
of  lading  was  unreasonably  low,  sacfa  i 
ue  ordinarily  will  be  held  to  be  one  tt 
arbitrary  and  unreasonable  and  will  □ 
binding.  In  the  case  at  bar  the  ai^I 
agent  bad  knowledge  of  the  actual  val 
the  horses  before  he  inserted  the  same  i 
contract  He  was  then  Informed  that  |2 
bead  was  only  about  10  per  cent  of  the  a 
value  of  the  horses  shipped.  He  thus, 
reasonable  person,  must  have  known  thi 
value  as  he  Inserted  It  Into  the  contract 
wholly  unreasonable  and  unfair,  and  b( 
ther  knew  that  It  was  fixed  by  him  fo 
sole  purpose  of  arbitrarily  limiting  i 
lant's  liability  In  case  of  loss  or  Injm 
the  horses  while  in  transit  We  repeat 
to  enforce  contracts  which  are  concelrec 
executed  under  such  drcumatances  won 
a  travetty  of  justice  and  a  reproadi  ti 
law. 

[S]  Nor  can  the  contention  prevail  thi 
court  erred  In  permitting  a  recovery  I 
upon  the  value  of  the  boma  at  Loe  An 
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Tbe  general  rnle  witb  regard  to  the  measure 
of  damages  for  freight  that  la  lost  or  dam- 
aged in  transit  Is  the  value  thereof  at  the 
place  of  delivery  at  the  time  It  should  have 
beeo  delivered.  It  Is  true  that  the  shipper 
and  carrier  may  under  ordinary  drcumstaiUN 
es  stipulate  that  the  value  of  the  freight 
shonld  be  determined  at  some  other  place. 
Appellant  contends  that  In  the  contract  In 
question  it  was  stipulated  that  In  case  of  loss 
or  injury  that  value  of  the  horses  at  Salt 
Lake  should  govern.  This  stlpnlatlon  was, 
however,  a  part  or  a  provision  of  the  contract 
with  regard  to  the  value  of  the  horses,  which 
provision  we  have  already  held  to  be  void. 
It  is  imiKWslble,  even  though  it  were  permis- 
slble  for  the  purpose  of  enforcing  the  con- 
tract, to  segregate  the  stipulation  referred  to 
from  the  one  fixing  the  value  of  the  horses 
at  $20  per  head,  and,  as  the  latter  provision 
has  fallen,  the  former  one  must  fall  with  it. 

The  jndguMnt  is  affirmed,  with  costs  to  re- 
spondent. 

McCABTY  aad  STRAtTP,  ooncoT. 


M ETALUO  GOLD  MININO  00.  v. 
WATSON. 

(Supreme  Court  of  Colorado.   July  S,  1911.) 

1.  Mastkb  and  Sebvant  (S  107*)— Masteb's 
LiABTLrrr— Safe  Puce  to  Wobk— Making 
0AHOEBOUS  Place  Save. 

The  rule  that  a  master  most  exercise  or- 
dinary care  to  furnish  hU  servant  with  a  rea- 
■oDably  sate  place  to  work  has  no  applicatiOD  to 
«  case  in  which  a  servant  is  en^ged  in  making 
a  dangeroDS  place  safe  for  wora. 

[Bd.  Note.— For  otbsr  cases,  see  Master  and 
Servant,  OenL  Dig.  H  SOOTaOl;  Dea  Dig.  | 
107.*  1 

2.  BIastkb  Aifu  Sebvant  (S  217*)— Asstncp- 
iiOM  or  Risk— DANQEBoua  Place— Mine. 

Plaintiff  was  an  experienced  miner,  and 
timlwri&g  was  a  part  of  his  employment.  He 
had  been  at  work  m  a  mine  for  five  montbs,  and 
was  familiar  with  ita  conditions,  and,  after  try- 
injE  to  pick  and  drill  down  an  overhead  slab,  was 
timbering  to  make  a  safe  place  to  work  in  the 
drift,  when  the  slab  fell,  and  injured  him.  The 
best  plan  of  work  was  adopted  and  the  best  tim- 
bers were  nsed.  Held,  that  plaintiff  assumed 
the  risk. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §591;  Dec.  Dig.  217.*] 

3.  Mastkb  anu  Sebvant  (i  123*)— Injubibs 
TO  Sebvant— Masteb's  LaABiuxT- Nbgli- 

QBIfCK. 

Plmintlff  while  enMged  In  timtwriiw  upon  a 
drift  in  a  mine  was  Injured  by  the  falling  of  an 
overhead  slab.  He  was  an  experienced  miner, 
and  had  worked  In  the  mine  nve  montlis,  and 
was  familiar  with  its  conditions  and  timtiering 
WHS  a  part  of  ills  employment,  and  before  he 
started  to  timber  under  that  part  of  the  drift  he 
had  tried  witb  a  pick  and  drill  for  lialf  an  hour 
to  get  tbt  slab  down.  He  and  the  mine  superin- 
teodant  had  examined  the  place  and  agreed  that 
it  was  a  safe  place,  and  plaintiff  testified  that 
he  thoogh  it  safe.  Held,  tliat  there  was  no  ac- 
tionable negligence  on  the  part  of  defendant 

{Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  »  23S.  234;  Dec  Dig.  S 
123.*] 


4.  ApPUL  AiTD  BteaoB  a  9S0*>— DisoBEnoir 

OF  TBIAX.  GOUBV— BlPUCATIOH  FiLED  AnCB 

Tbial. 

Defendant  In  an  action  for  personal  in- 
juries pleaded  plalntilTs  contributory  negligence 
and  assnmption  of  risk,  and  Uiere  was  no  reply 
to  these  answers,  but  upon  oral  application  un- 
supported, after  the  jury  was  impaneled,  the 
court  allowed  plaintiff  to  file,  instanter,  a  reply 
denying  the  affirmative  defenses.  Beld.  thst  the 
filioK  of  the  re^cation  was  a  matter  that  rested 
in  the  sound  discretion  of  the  trial  court,  and 
that  there  was  no  abuse  of  such  discreticm. 

[13d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3810 ;  Dec.  Dig.  S  956.*] 

5.  JUBT        97*)  —  COHFimOT  —  BlAB  AHD 

Pbejudicb. 

Where  a  juror  chaUenged  for  cause  by  de- 
fendant io  an  action  by  a  miner  for  personal  in- 
juries answered  that  he  was  a  miner  and  enter- 
tained a  natural  sympathy  for  the  laboring  man. 
and  that  he  would  lean  toward  bim,  aim  that 
it  would  require  perfectly  clear  evidence  aralnst 

Jlaintiff  to  overcome  that  feeling,  the  diallenge 
or  cause  should  have  been  sustained. 
[Ed.  Note.— For  other  cases,  see  Jury.  OenL 
Dig.  If  431-437;  De&  Dig.  |  97.*] 

0.  TBZAI.  <S  2S2*)  — ImxSDOIZONB  — MnUBAD- 
XnO  INSIBUCTIOKB. 

In  an  action  for  personal  Injuries  to  a 
miner  caused  by  the  falling  of  the  roof  of  a 
drift  in  which  he  was  timbering,  where  the  ac- 
tion of  any  third  person  or  agency  was  not  in- 
volved, an  instruction  that  where  several  acts  or 
conditioniL  one  of  them  the  wrongful  act  or  omls- 
aion  of  defendant,  produce  an  Injury  which 
would  not  have  happened  but  for  sneb  wrong- 
ful act  or  omiesimi,  such  act  Is  the  pnadmste 
cause  of  the  injury,  is  mlslesding,  wh«i  applied 
to  the  facts  in  the  case. 

[Ed.  Note.— For  other  cases,  see  TrisL  Oent 
Dig.  8S  fi9G-612;  Dec.  DigTim*] 

Appeal  fran  District  Gonrt,  Tellor  Gomitj; 
James  Owen,  Judga 

Action  by  Atwood  Watson  i^ahut  the  Me- 
tallic Crold  Mining  Gompany.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

Plalntift  aUeges  that  March  ifi,  1906,  he 
worked  for  defendant  on  a  mining  claim  in 
Teller  county,  and  was  sent  Into  a  drift  on 
the  second  level,  where  there  had  theretofore 
been  a  cave-In ;  that  defendant  knew  It  had 
occurred  several  montha  before,  but  did  noth< 
Ing  to  prevent  further  cave-ins  or  Injury  In 
the  drift ;  that  no  timbering  had  been  placed 
therein,  and  the  law  had  not  been  complied 
with  requiring  mines  to  be  made  safe;  that 
the  mine  was  then  In  a  dangerous  and  un< 
safe  condition,  and,  when  It  sent  him  into 
the  drift  to  work,  defendant  knew  its  condi- 
tion (it  win  be  observed  he  falls  to  state 
what  work  he  was  sent  to  do,  or  was  doing 
in  the  drift  at  the  time  of  the  accident,  and 
that  he  had  no  knowledge  of  the  condition); 
that  he  worked  there  a  little  less  than  an 
hour,  whtti  a  portion  of  the  walls  fell  down 
upon  and  sever^y  injured  him,  which  was 
due  to  no  n^llgeoce  of  his,  bnt  to  the  negli- 
gence of  the  defendant  The  second  defense 
aUeges  that  plalntUT's  Injuries,  if  any,  were 
caused  by  his  own  n^llgoice:  the  third,  that 
he  received  them  while  oigaged  Id  empl<^ 
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meat  the  risk  of  wUcb  be  aarained  wben  he 
entered  and  contlnned  In  the  employment 

August  Holmes,  a  Juror  challenged  by  de- 
fendant for  cause,  on  his  voir  dire  testified: 
"I  entertain  a  natural  sympathy  for  the  la- 
b<n>ing  bum;  am  a  miner  myself.  Q.  If  you 
started  Into  the  trial  of  this  cos^  yon  feel 
that  you  would  start  in  with  a  Uas  In  faror 
of  the  plaintiff  In  this  case?  A.  If  It  was 
a  leaning  any  way  at  all.  It  would  lean  to- 
wards tbe  laboring  man.  Q.  Do  yon  think 
that  the  sympaUiy  that  yon  would  entertain 
for  a  laboring  man  who  has  beoi  Injured 
would  cause  yon  to  favor  him  in  the  b^^ 
ning  of  the  case,  and  cause  your  mind  to 
lean  ki  favor  of  him?  A.  If  the  evMraice 
was  clear,  It  wouldn't  make  any  difference 
to  me  at  all.  Q.  You  state  that.  If  the  evi- 
dence was  clear,  yoa  would  be  able  to  de- 
cide falriy?  A.  Yes;  I  would.  Q.  Just  ex- 
plain what  you  mean  by  that  A.  If  the  evi- 
dence was  muddled  the  least  bit,  I  would 
favor  the  laborli^  man.  Q.  It  would  re- 
quire perfectly  clear  evidence  against  him  In 
order  to  overcome  that  feeling,  la  that  cor- 
rect? A  Yes.  The  Court:  In  the  trial  of 
this  case  would  you  be  governed  solely  by 
the  evld«ice  as  you  hear  It  from  the  wit- 
ness stand,  and  the  Instructions  as  regards 
the  law  as  given  you  by  the  court,  in  arriv- 
ing at  your  verdict  in  this  case?  A.  Yes. 
sir.  Q.  You  would  allow  nothing  else  to 
influoice  your  verdict  In  this  case?  A.  No, 
sir;  I  wouldn't"  Challenge  denied.  De- 
fendant cEerclsed  four  perenqttory  challeng- 
es, Holmes  being  one  of  the  four. 

After  the  Jury  was  impaneled,  before  the 
introduction  of  evidence^  defendant  moved  for 
Judgment  because:  (1)  Upon  the  pleadings 
and  the  law  plaintiff  Is  not  entitled  to  recover. 
(2)  The  complaint  does  not  state  facts  suffl- 
doit  to  constitute  a  cause  of  action.  (3) 
There  Is  no  r^ly  to  tlie  defoise  of  contribu- 
tory n^llgence;  (4)  There  is  no  reply  to  the 
defense  of  aasnmittlon  of  risk.  @)  The  com- 
plaint alleges  a  dangerous  condition,  but 
does  not  allege  plaintiff  had  no  notice  or 
knowledge  of  it  Upon  oral  application,  un- 
supported, the  court  allowed  plaintiff  to  file, 
instanter,  a  repiy  doiylng  the  affirmative  de- 
fenses, and  then  overruled  the  motion. 

To  properly  understand  the  case,  it  Is  nec- 
essary to  make  a  somewhat  extended  state- 
ment  of  the  facts.  Plaintiff,  an  experienced 
miner,  88  years  of  age,  familiar  with  all  de- 
partments of  underground  metallterons  min- 
ing, was  employed  October  26,  1905,  by  the 
defendant  on  the  Bill  Nye  lode  mining  claim. 
,It  was  a  prospect,  and  the  company  was 
working  fonr  men  undw  a  snpertaitendait 
named  Blandurd.  The  departmmts  of  la- 
bor were  not  s^rated  as  in  large  mines, 
and  the  minws  did  the  timbering.  In  Au- 
gust and  September,  190S,  a  drift  was  run  on 
the  second  level  through  a  lime  formation, 
requiring  no  timbering  at  the  time ;  but  ex- 
posure to  air  caused  it  to  sladc,  and  pieces 
of  ro«k  to  fall  from  the  roo^  which,  at  the 


time  of  the  accidm^  was  from  Mven  to  elgbt 
feet  abon  the  floor.  ITiom  his  mploymoit 
in  the  mhie  until  the  accident,  some  five 
mmths,  plaintiff  passed  tlirongb  the  drift 
several  times  dally,  and  was  as  familiar  wltb 
its  cmdltiffli  as  the  d^endant  nioe  bad 
been  no  work  in  or  on  this  drift  since  it  wis 
driven,  bnt  it  was  used  by  the  miners  as  an 
entry  or  passageway  to  and  from  their  work, 
and  th^  k^  powder  stored  in  it  whicb 
plaintiff  ronoved  on  account  of  tbe  condltloa 
of  the  roof.  No  one  was  injnxed.  howenx, 
from  this  use  of  the  drift  An  ore  shoot  was 
exposed  in  the  root  and  Blandiard  coodud- 
ed  to  make  an  np-raise  and  stops  it  out  The 
work  plaintiff  was  sent  into  the  diift  to  do, 
and  was  doing  what  ha  was  ii^ured,  of 
whidi  he  speaks  in  his  complaint  was  ttao- 
berlng  for  the  np-ralse.  Under  tite  directlfMH 
of  Blancbard  he  cleared  away  the  falla  ma- 
terial under  the  ore  shoot  and  set  six  posts 
6  feet  6  inches  high,  three  on  each  ride  length- 
wise the  drift,  on  which  he  placed  caps,  9 
feet  lonft  across  which  lagging  would  be 
put  to  make  It  a  safe  place  to  work  The 
best  timbers  were  naed.  and  the  best  plan  of 
work  adopted.  In  the  roof  over  his  head,  Id 
the  ore  slioot,  was  a  seam  or  trade,  indicat- 
ing that  a  slab,  with  which  he  was  familiar, 
was  liable  to  flail.  He  worked  about  80  mto- 
ntes  with  his  pick  and  drill  trying  to  get  it 
down,  but  ftiiled,  and  was  satisfied  from  the 
examination  he  made  it  was  safa  While 
working  plaintiff  said  to  Blanchard  that  be 
did  not  think  much  of  the  Job.  Blanchard 
examined  the  rock  overhead,  said  he  thou^t 
it  was  safe,  and  to  go  ahead.  Plaintiff  dU 
not  Udl  Blanchard  aboot  trying  to  pry  it 
down.  When  plain tlfT  was  cutting  a  titch 
or  shoulder  for  a  spreader  between  the  cen- 
ter posts,  and  Blanchard  was  ttandlng  ty 
bis  side,  the  slab  over  their  heads,  wblcfa 
plaintiff  had  tried  to  pick  down,  f^  upon 
them  and  injured  plaintiff  severely.  We 
quote  from  plaintiff's  testtmcmy;  "Q.  Vbai 
kind  of  work  were  yon  starting  to  do  at  tbtt 
particular  place;  up-raise?  A.  He  [refer 
ring  to  Blanchard]  was  going  to  take  out 
that  ore.  He  said  thwe  was  ore  thm^  snd 
he  was  going  to  take  It  out  Q.  Tbeu  yoa 
were  starting  the  np-ralse  at  that  tlm^  and 
timbering,  In  order  to  make  It  safe  to 
raise?  A.  That  Is  what  he  said.  Q.  It  was 
necessary,  wasn't  it,  before  you  could  worii 
permanoitly  In  that  place,  and  make  tfae  np- 
ralse,  to  put  these  timbers  in  to  protect  the 
meo?  A.  Yes.  Q.  You  would  consider  It 
necessary,  wouldn't  yon?  A.  Certainly.  Q- 
Somebody  had  to  do  that  work,  didn't  tber? 
A.  Yes,  certitinly.  Q.  In  order  to  protect  the 
Toea  before  they  could  go  ahead  and  make 
thrir  np-ralse?  A.  Owtainly.  Q.  And  tiist 
was  the  work  you  wwe  oigaged  in  at  that 
time?  A.  Yea."  Speaking  of  the  shtb  that 
feU  upon  him,  he  said:  "I  tried  to  pick  it 
down.  It  wouldn't  coma  Used  a  pick  and 
drill.  Spent  15  or  20  minutes,  pwhaps  80 
minutes,  trying  'to  get  that  slab  down.  Spent 
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probably  30  minutes  digging  at  this  slab,  dlg- 
fiDg  In  there  trying  to  get  it  down.  After 
I  had  finally  stogped  trying  to  get  this  slab 
down,  felt  that  It  was  up  there  perfectly 
safe  and  securely.  Q.  Now,  after  you  bad 
made  that  ^ort,'  did  you,  because  of  this 
pnsonal  examination,  conclude  that  It  was 
safe?  A.  I  thought  it  was  safe  there,  cer- 
tainly I  did.  Q.  That  was  your  judgment? 
A.  That  was  my  judgmoit  Q.  What  I  mean 
is,  Was  there  anything  about  the  appearance 
of  this  particular  slab  that  made  you  think 
it  was  dangerous,  any  slips  or  seams  or 
crseks  or  crerlces?  A.  No  more  than  had 
been  In  there  for  a  week  or  two  before. 
There  had  been  a  crack  In  It.  Q.  Ton  had 
seoa  that  for  a  wedt?  A.  Yes.  Q.  Yon  are 
sore  of  that?  A.  Yes,  sir.  Q.  So  after  all 
your  effort  In  there  working  for  half  an  hour 
at  It,  yon  couldn't  pry  It  down  and  you  con- 
cluded it  was  safe?  A.  I  thought  it  was 
safe.  I  certainly  did.  •  *  *  Q.  I  say, 
both  you  and  Blanchard  examined  the  roof? 
A.  Yes,  sir.  Q.  And  you  concluded  that  it 
was  safe?  A.  Yes.  Q.  And  Blanclurd  told 
yon  be  thought  it  was  safe?  A.  Blanchard 
said  It  was  safe."  Terdlct  and  Judgment  for 
plaintiff  in  the  sum  of  $7,600.  The  case  la 
hen  <m  ^ipeaL 

Chas.  G.  Butler,  tor  appellant  D.  O.  Ta- 
nattft  and  James  U.  Brinson,  for  appellee. 

OARRIGUES,  J.  (after  stating  the  facta  as 
abOT^.'  {1, 1]  1.  Plaintiff  was  an  experienced 
miner,  and  timbering  was  imrt  of  his  employ- 
ment He  had  worked  at  the  mine  about  five 
months^  and  was  as  familiar  with  tiie  condi- 
tion of  the  drift  as  Blanchard,  the  siyrarin- 
tendent  Defendant  concluded  to  make  an 
up-raise  in  the  drift  to  stope  out  the  ore,  and, 
to  make  It  a  reasonably  safe  place  to  work, 
It  was  necessary  to  tlmbu.  The  rule  that, 
where  one  employs  another,  he  must  exercise 
ordinary  care  to  furnish  the  employ^  with  a 
reasonably  safe  place  to  perform  the  serrlces, 
has  no  ap^lcation  to  this  case.  Plaintiff  waf 
engaged  in  making  a  dangerous  place  reason* 
ably  safe.  Timbering  for  the  up-raise  waa 
necesaary  to  make  a  reasonably  safe  place 
to  w(^  To  require  a  safe  place  to  work 
while  tlmbeflng,  before  timbering,  to  make  It 
aafe  would  mean  no  timbering.  Some  one 
had  to  assume  the  risk  In  the  b^lnning. 
Plaintiff  was  under  no  obligation  to  timber 
tor  the  iqt-raise,  but  If  he  did,  and  was  In- 
jured without  ne^igence  upon  the  part  of 
the  defendant,  be  assumed  the  ride,  and  can- 
not reoow>  The  trial  court  should  have  de- 
cided as  a  matter  of  law  that  plaintiff  as- 
sumed the  risk.  Poorman  SllTer  BUnes 
Devling,  84  Colo.  87,  81  Pa&  2S2;  aty  of 
Greeley  r.  Foster,  82  Colo.  298,  7S  Pac.  8S1; 
DenTCT  Tramway  Co.  r.  NesUt  22  Colo. 
408;  4S  Paa  40S:  Wells  t.  C9e,  9  Colo.  169, 
U  Pa&  00;  Iowa  Gold  H.  Co.  r.  Dlefen- 
ilialar,  82  Colo.  881,  76  Paa  981;  Dickson 
T.  Newbouse,  34  Colo.  228,  82  Pac.  637;  Vic- 
tor Coal  Go.  T.  Mulr,  20  Colo.  820,  88  Pac. 


378,  2«  L.  B.  A.  435,  48  Am.  Bt  Rep.  299; 
Colo.  Goal  &  Iron  Ca  t.  Lamb,  6  Colo.  App. 
266,  40  Pac.  251;  Stiles  t.  Richie,  8  Colo. 
App.  893,  46  Pac.  694;  Harrey  t.  Moun- 
tain Pride  G.  M.  Co.,  18  Colo.  App.  234.  70 
Pac.  1001:  Finalyson  v.  Uttca  H.  ft  M.  Co., 
07  Fed.  507.  14  a  a  A  482;  Walkw  T, 
Scott,  67  Kan.  814,  64  Pac.  616:  Chrlstlen- 
sou  T.  Rio  Grande,  27  Utah,  182,  74  ^c.  876, 
101  Am.  8t  Rep.  940;  Naylor  t.  a  &  N.  W. 
By.  Co..  08  Wis.  681.  11  N.  W,  24;  Morbach 
T.  Home  M.  Co..  03  Kan.  781.  87  Pac.  122; 
Skidmore  t.  W.  Va.  Co.,  41  W.  Ta.  293,  28 
S.  B.  713;  Massle  r.  Ped  Co..  41  W.  Yik 
620,  24  &  B.  644;  Reed  t.  Stockmeyer,  74 
Fed.  186,  20  a  a  A  883;  Aldrtdge  v.  Fur- 
nace Co.,  78  Mo.  6^;  Smitii  t.  Hecla  M. 
Co..  88  Wash.  464,  80  Pac.  778;  Watson  t. 
Coal  Co.,  62  Mo.  App.  868. 

[S]  2.  Wbwe  one  hired  to  work  fat  anoth- 
er is  injured  in  an  accident,  primarily  thrae 
is  np  reason  why  the  employe  ^ould  tw 
UaUe  tor  the  injury.  The  mere  foct  that 
one  man  gives  employment  to  another  la  no 
l^;al  reason  why  the  anployw  should  be 
liable  for  an  injury  received  in  an  accident. 
We  must  not  lose  sight  of  the  nnlvCTul  law 
of  cause  and  effect  Plaintiff  must  show 
Uiat  defoidant^  negllgoice  canaea  his  In- 
Jury.  N^ligence^  and  not  employment.  Is  the 
basis  of  liability.  There  Is  no  proof  et  any 
net^Igence  in  this  ease  upon  which  to  base 
a  verdict  Plaintiff  was  not  snddoily  or^ 
dered  by  a  superior  into  a  dangerous  place 
about  which  he  knew  nothlni;  and  had  oo 
time  to  examina  He  was  doing  the  work 
for  which  he  was  employed  and  with  whltft 
he  was  famtUar.  He  knew  the  jdace  and  the 
parpoae  fbr  which  the  work  was  bdng  done. 
The  best  timbers  and  the  most  ai^roved 
method  of  timbering  were  adopted.  He  had 
not  only  equal  means  of  knowledge,  but 
equal  knowle^  with  tlie  defendant  He  and 
Blanchard  examined  the  place  together,  and 
both  agreed  It  was  safe;  If  with  his  yean 
of  mining  experience  he  thought  it  was  safe^ 
it  cannot  be  said  that  the  company  was 
guilty  of  nc^lgence  when  the  superintendent 
fflounined  it  and  coto(dded  with  him.  It  Is 
useless  to  consider  the  supposed  case— had 
plaintiff  been  injured  1^  a  rock  fall  while 
going  through  the  drift  as  a  passageway  to 
or  from  his  work.   Such  is  not  the  case. 

The  onnplalnt  does  not  state  the  ultimate 
facts  truthfully.  It  Is  drawn  to  get  past  the 
court  to  the  Jury,  and  Is  ronarkable  in  what 
it  falls  to  Btateu  If  plaintiff  had  truthfully 
stated  the  ultimate  facts  as  he  proved  them 
on  tne  trial,  he  would  have  stated  himself 
out  of  court  No  cause  of  action,  hesed 
upon  negligence,  can  be  steted  on  the  l^s 
provm.  The  court  should  have  held  as  a 
matter  of  law  that  there  was  no  n^ngMies 
proved  upon  which  to  base  a  verdict 

[4]  8.  Filing  a  r^llcatlon  Instanter  was  a 
matter  that  rested  in  the  sound  dlserettei 
of  the  oonrt»  and  was  not  abused  In  this 
case. 
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[S]  4.  Ut^Biits  are  enUUed  to  have  tbdr 
cases  tried  to  fair-minded.  Impartial  Jurors. 
The  Code  provides  as  a  grouud  of  challenge 
for  cause  the  existence  of  a  state  of  mind  In 
the  Juror  evincing  bias  to  either  party.  The 
■exaiulnatlon  of  the  Juror  Holmes  showed  a 
Btate  of  mind  evincing  stroi^  bias  In  favor 
of  one  of  the  parties.  It  showed  that  be 
would  require  a  reversal  of  the  order  of 
proof,  and  place  upon  the  defendant  the  bur^ 
den  of  disproving  the  plalntlfTs  case.  The 
challenge  for  cause  should  have  been  sus- 
tained. Ancient  Order  of  United  Workmen 
V.  Taylor,  44  Colo.  373,  99  Pac.  670. 

r«]  5.  The  court  Instructed  the  Jury:  "(2) 
Where  several  acts  or  conditions  of  thlngfH- 
one  of  them  the  wrongful  act  or  omission  of 
the  defendant — produce  the  injury,  and  It 
would  not  have  been  produced  but  for  snch 
wrongful  act  or  omission,  such  act  or  omis- 
sion is  the  proximate  cause  of  the  injury, 
If  the  injury  be  one  which  might  reasonably 
be  anticipated  as  a  natural  conseqaence  of 
the  act  or  omission."  This  aptly  Illustrates 
an  Instruction  containing  correct  principles 
of  law,  without  application  to  the  evidence 
In  the  case  on  trial.  It  seems  to  be  copied 
from  the  syllabus  in  the  case  of  City  of 
Deuver  v.  Johnson,  8  Colo.  App.  384,  40  Pac. 
621,  where  the  question  was  whether  an  act 
of  the  city  or  of  the  tramway  company  was 
the  canee  of  the  Injury.  The  principle  of  law 
announced  in  that  case  is  right  Embodied  in 
an  Instruction  in  this  case,  It  is  wrong.  In 
this  case  the  act  of  some  third  person  or 
agency  Is  not  involved.  Instructions  should 
be  based  upon  the  evidence,  and  no  Instruc- 
tion should  as  a  rule  be  given  which  Is  not 
relevant  to  facta  which  there  is  some  evi- 
dence tending  to  prove.  This  Instruction, 
applied  to  the  facts  In  this  case,  la  mislead- 
ing, and  should  not  have  been  given. 

Reversed. 

CAMPBELL,  a  J.,  and  BfUSSEB,  3^  con- 
cnr. 


SMITH  V.  PEOPLB. 
OSnpreme  Gonrt  of  Oolorada    July  8,  1911.) 

1.  Physicians  and  Suroeohs  (|  1*)— Riqu- 

LATION  OF  PBACTICB. 

Under  the  police  power  of  the  state  to  pre- 
serve and  promote  the  imbUc  health,  safety,  and 
inoralfl,  the  Legislature  had  power  to  create 
the  State  Board  of  Medical  Bxaminers  witli 
authority  to  reflate  the  practice  of  medidne, 
and  define  what  constitutes  its  practice. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  !  1 ;  Dec.  Dig.  i  1.*] 

2.  Phtsicians  and  Subqbons  (I  6*)— Griv- 

IRAL  RBSPONSIBILITT  —  PRAOnCK  WXIHOUT 

IdcniBB— ADHiBaion  o»  Evidskob. 

Id  a  prosecution  for  practicing  medicine 
without  a  license  in  which  accused  claimed  to 
practice  as  a  divine  healer,  evidence  of  the 
tenets  ot  bis  dinrcb  was  not  admiaaiUe; 


nature  <tf  tbe  bnrinesi  done  iif  Un  only  bdug 
relevant 

[Ed.  Note.— For  other  cases,  aee  Pfayiicians 
and  Surgeons,  Omt  Dig.  i|  6-U;  Dec.  Dig.  | 
6.*1 

3.  Physicians  and  Suroeons  ({  6*)— "Pbac- 
TiciNo  Mbdicine"  — Acts  CoHsrmiTWQ— 
Divine  Healing. 

Bev.  St  1908.  S  6069,  defines  the  "practice 
of  medicine"  to  be  the  holding  of  one's  self 
out  to  the  public  as  enga;^  in  the  diagnosis 
and  treatment  of  hnmao  diseases,  or  the  pre- 
Bcription  of  any  treatment  for  the  relief  or  cure 
of  any  phyatcai  or  mental  ailment  with  intent 
to  receive  any  ctHiQwnBation,  or  the  maintenance 
of  any  office  for  the  reception,  examinatioii, 
or  treatment  of  any  one  suffering  from  any 
disease  or  attaching  any  wtml  or  abbreviation 
to  one's  name  Indfcatins  that  be  Is  engaged  in 
the  treatment  or  diagnosis  of  diseases,  and  fa^ 
ther  makes  it  an  oftense  to  practice  medicine  in 
violatitm  of  the  act,  but  provides  that  nothing 
therein  shall  prohlUt  the  practice  of  religious 
tenets  or  the  general  belief  of  any  cburdi,  not 
prescribing  medicine.  Accused  kept  a  furnished 
office  for  healing  the  sick;  his  sign  on  the 
window  reading,  "Prof.  S.,  HeaJer.**^  Accnsed 
claimed  that  his  treatment  was  a  gift  from  God, 
enabling  him  to  cnre  any  disease  a  physician 
could  and  many  others,  including  spinal  and 
nervous  diseases,  and  testified  that  be  was  a 
preacher  in  a  church  called  "The  Divine  St-ien- 
tific  Healing  Mission,"  and  treated  the  sicic  in 
his  living  rooms  without  drugs  or  soigery, 
chai^ng  some  and  treating  others  firatuitouslf, 
but  that  be  bad  no  knowledge  of  the  nature  of 
diseases.  Held,  that  accused  was  "pnctidng 
medidne"  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Dig.  SS  6-11 ;  Dec.  Dig.  | 
6.* 

For  other  deflnltlons,  see  Words  and  Phraiw, 
voL  6,  pp.  6488-5491;  voL  8,  p.  7758.] 

4.  Physicians  and  Suroeons  ({  2*)— Stat^ 
una  —  CoNsmucnoN— Liberal  Cohstbdo- 

TION. 

The  statute  should  be  liberally  coostraed  to 
effectuate  the  object  of  its  enactment  which  is 
to  preserve  the  public  health,  not  being  a  p«nal 
statute  to  be  conatrued  more  strongly  against 
the  state. 

[Ed.  Note.— For  other  cases,  see  Physidau 
and  Surgeona,  Gent  IMg.  1  2;  Dec  Dig.  i  2,*J 

5.  CoNSTiTtrnoNAL  Law  (|  84*>— Physicians 

AND  SdBQBONS  (S  2*>— RELIOIODS  LiBKBTt. 
The  statute  does  not  interfere  with  the  free 
exercise  and  enjoyment  of  religious  profession 
and  worship  contrary  to  the  Constitution  wben 
construed  so  aa  to  make  accused's  practice  of 
healing  unlawful  thereunder;  a  person  not  be- 
ing entitled  to  heal  diseases  Cor  hire  under  a 
religious  guise. 

[EM.  Note.— For  other  cases,  see  Conatibition- 
al  Law.  Cent  Dig.  |l  1^^154;  Dec  Die.  f 
84;*  Fhyaiciam  and  jSarBSOiM,  Gait  Dig.  |2; 
Dec  Dig.  i  2.»] 

6.  Indictment  and  Information  (|  111*>- 
Neoativino  Exeuptionb— Necessity. 

The  exemption  of  the  statute  as  to  the  pnc- 
tlce  of  religious  tenets  is  not  descriptWe  of  tbe 
offenae  of  unlawfully  practicing  medicine  with- 
out a  license,  so  that  the  Information  aeed  not 
negative  such  ezemptioo. 

[Ed.  Note.— For  sther  cases,  see  IndictiDait 
and  Information,  Cent  IMg.  Si  296-288;  Dec 
Dig.  f  111.*] 

Error  to  District  Oourt.  City  and  County 
of  Denver;  Hubert  L.  Shattucb,  Judge. 
Edward  G.  Smith  was  convicted  of  practlo- 


•For  othw  eases  see  same  topic  and  switloa  NUUBBR  ta  Dm.  Die.  *  Am.  Die  Kir  No.  Swiss  *  Bsp'r  laUam 
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lag  medlebie  vHbont  a  Ucoun,  and  brings  er* 
ror.  Afflnned. 

Edward  C.  Smith  was  tried,  convicted,  and 
sentenced  to  pay  a  fine  tn  the  district  court  of 
the  city  and  county  of  Denver  on  an  Infor- 
mation charging:  "Practicing  medicine  with- 
out a  license."  It  contains  three  counts:  The 
first,  that  he  onlawfully  practiced  medicine 
by  holding  himself  out  to  the  public  as  being 
engaged  In  the  diagnosis  and  treatment  of 
diseases  and  Injuries  of  human  beings,  with- 
out a  license;  the  second,  that  he  unlaw- 
fully practiced  medicine  by  maintaining  an 
office  for  the  reception,  examination,  and 
treatment  of  persona  suflFerlng  from  disease 
and  injury  of  mind  and  body,  without  a  li- 
cense; the  third,  that  he  unlawfully  prac- 
ticed medicine  by  attaching  to  his  name  the 
title  "Healer,"  which  Indicated  that  he  was 
engaged  in  the  treatment  and  diagnosis  of 
diseases  and  Injuries  of  human  bdngs,  with- 
out a  license. 

W.  T.  R(«srs,  tor  plaintiff  in  error.  Boi- 
Jamln  Orifflth,  Atty.  Oen.  (Harry  B.  Kel^ 
and  Cautrlea  H.  Haines,  of  couuwOi  ton  the 
People. 

GARBIOUEB,  J.  (after  itatlng  the  facta 
aa  aboT^.  1.  Cliapter  127,  Ber.  Btats.  1906, 
r^niiatli^  the  iiractice  of  medldne,  Is  for 
the  protection  of  tbe  pid)llc  health.  It  ere* 
atee  a  state  board  of  medical  examiners,  re* 
quires  all  persons  desirous  of  practldnc  med- 
icine within  the  state  to  obtain  a  license  firom 
the  board,  makes  It  a  misdemeanor  to  prac- 
tice medicine  In  the  state  without  a  license, 
and  d^nes  the  practice  of  medlcineu  Defend- 
ant had  no  llcoise. 

Section  0009  defines  the  "iwactloe  of  med* 
IcIdo"  to  h^  holding  one's  self  ont  to  the  pub- 
lic as  belii«  engaged  in  the  dlagnosla  and 
treatment  of  disease  or  injuries  of  human 
beings,  or  the  suggestion,  recommendation,  or 
prescrlbli^  any  form  of  treatment  for  the  In- 
tmded  palUatton,  rtilef,  or  care  of  any  phys- 
ical or  mmtal  aliment  of  any  person,  with 
the  Intention  of  receiving  therefor,  directly 
or  Indirectly,  any  fee,  gift,  or  compensation 
wnatsoever;  or  the  malntoiance  of  any  of- 
fice for  tlie  reception,  examination,  and  treat- 
ment of  any  persons  suffering  from  disuse  or 
injury  of  body  or  mind;  or  attaching  any 
word  or  abbreviation  to  one's  uame  Indicative 
that  be  is  engaged  in  the  treatment  or  dlag- 
nosis  of  diseases  or  injuries  of  human  be- 
ings. It  further  provides,  If  any  person  shall 
bold  himself  ont  to  the  public  as  being  en- 
gaged in  the  diagnosis  and  treatment  of  dis- 
eases or  Injuries  of  human  b^ngs,  or  shall 
suggest,  recommend,  or  prescribe  any  form  of 
treatment  for  the  palliation,  relief,  or  cure 
of  any  idiyBlcal  or  mental  ailment  of  any  per- 
son with  the  Intention  of  receiving  therefor, 
directly  or  indirectly,  any  fee,  gift,  or  com- 
pensation whatsoever,  or  shall  maintain  an 
ofBce  for  the  reception,  examination,  and 
treatment  of  diseased  or  injured  human  be- 


ings, or  shall  attadi  any  word  or  abbreviation 
to  his  name  indlcatlTe  tliat  he  is  engaged  In 
the  treatmwt  of  diseased  or  injured  human 
beings,  and  shall  not  ther^ofora  have  re- 
ceived or  shall  not  then  poasess  a  liceise  to 
practice  medldne  nnder  the  laws  of  this 
state,  he  shall  he  deemed  to  be  practicing 
medldne  in  violation  of  the  statute.  But 
nothing  In  the  act  shall  he  construed  to  pro- 
hibit the  practice  of  the  religions  tenets  or 
the  general  belief  of  any  dinrch  whatsoever, 
not  prescribing  medicine.  The  infonnatlon 
charges  the  violation  of  three  provisions  of 
the  section:  First,  holding  himselt  ont  to 
the  public  as  being  oigaged  In  the  diagnosis 
and  treatment  of  ^seases ;  second,  maintain- 
ing an  office  for  tbe  reception,  examination 
and  treatment^  for  pay,  of  parsons  suffering 
from  disease;  third,  attaching  to  fats  name 
tbe  tiUe,  "Healer,"  indicating  that  he  Is  en- 
gaged in  the  busineaB  of  treating  diseases. 

If  flie  L^cbOatnre  had  jiower  to  create  the 
state  bcwrd  of  medical  examiners,  and  de- 
fine the  practice  of  medidne,  and  the  acts  of 
the  defendant  crane  within  the  statutory  .def- 
inition and  are  not  exdnded  by  tlie  exemp- 
tion, and  the  evidence  shows  he  committed 
any  raie  of  the  acts  diarged,  the  convicUon 
should  be  sustained. 

[1]  2.  The  Legtdatnre  vnder  the  police 
power  of  the  state  conid  create  fha  state 
board  of  medical  examiners  and  fix  its  pow- 
ers and  dntles.  TIm  police  power  of  the  state 
r^tes  to  tlie  preservation  and  promotion  of 
tbe  health,  safety,  and  morals  of  Uie  people. 
Tbe  law  Is  settled  that  the  Le^lature  may 
control  fhB  practice  of  medldne.  Such  en- 
actments enumate  from  that  branch  of  the 
police  power  of  tbe  state  having  to  do  with 
the  protection  of  the  public  health.  Harding 
V.  People.  10  CX>lo.  S87,  16  Pac.  727;  Reets  v. 
Mich.,  188  C.  8.  005.  23  Sup.  Ct  390,  47  L. 
Ed.  663;  Dent  v,  W.  Ta.,  120  U.  8.  114,  9 
Snp.  Ct  281,  S2  Ed.  623;  Hawker  T.  N.  T., 
170  n.  8. 192, 18  Sup.  Gt  573,  42  L.  Ed.  1002 ; 
State  T.  Marble,  72  Ohio  St  21,  73  N.  B. 
1063.  70  L.  B.  A.  836,  106  Am.  St  Rep.  670; 
State  T.  Wllhlte,  182  Iowa,  226,  109  N.  W. 
730;  State  v.  Davis.  194  Mo.  486,  92  S.  W. 
484,  4  li.  R.  A.  (N.  S.)  1023;  Ex  parte  Whit- 
ley, 144  Cal.  167.  77  Pac.  879;  Parks  v.  State, 
159  Ind.  226,  64  N.  R  862.  50  U  B.  A.  190 ; 
State  V.  Heath,  125  Iowa,  689, 101  N.  W.  429; 
Little  V.  State,  60  Neb.  749,  84  N.  W.  248,  51 
Ll  R.  A.  717;  State  v.  BuswelJ,  40  Neb.  158, 
68  N.  W.  728,  24  L.  H.  A.  68;  Bragg  v.  State. 
134  Ale.  166,  32  South.  767,  68  U  R.  A.  925; 
People  V.  Qoraon.  194  III.  560,  62  N.  E.  858, 
88  Am.  St  Rep.  166;  Jones  v.  People,  84  Til. 
App.  453;  State  v.  Gravett,  66  Ohio  St  289, 
62  N.  B.  826,  66  li.  R.  A.  791,  87  Am.  St  Eep. 
605;  People  v.  Mulford,  140  App.  Dlv.  716, 
126  N.  Y.  Snpp.  680 ;  State  v.  WeIc^  129  N. 
O.  579,  40  S.  B.  120;  Bibber  v.  Simpson,  59 
Me.  181 ;  Hewitt  v.  Charier.  16  Pick.  (Mass.) 
353;  Davidson  v.  Boblman,  37  Mo.  App.  576; 
Eastman  v.  People.  71  111.  App.  236;  People 
V.  Allcutt,  189  N.  X.  617,  81  N.  m  1171; 
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O  Ncil  V.  state,  115  Teno.  427,  90  S.  W.  627, 
3  L.  R.  A.  (N.  S.)  762 ;  State  v.  Yegge,  18  S. 
D.  2;i4.  103  N.  W.  17.  69  L.  R.  A.  504;  People 
V.  Aieiidt,  60  III.  App.  89;  People  v.  Phippln, 
70  Micl].  6,  37  N.  W.  888;  Com.  v.  SL  Pierre, 
175  Mass.  48.  55  N.  E.  482;  Com.  v.  Jewelle, 
199  MiiSB.  558,  85  N.  E.  858;  Com.  t.  Porn, 
196  Muss.  326,  82  N.  E.  31,  17  I*  R.  A.  (N. 
S.)  94;  State  v.  Breaee,  137  Iowa,  673,  114 
N.  \V.  45,  24  L.  R.  A.  (N.  S.)  103;  State  v. 
HefFernan,  28  R,  I.  20.  65  AU.  284;  State  v. 
Pollman.  51  Wash.  110.  98  Pac.  88. 

3.  The  state  tias  the  right  to  determloe  and 
deiine  what  constltuteB  the  practice  of  med- 
icine. State  V.  Edmunds,  127  Iowa.  333,  101 
.N.  \V.  431 ;  State  v.  Yegge.  19  S.  D.  234,  103 
N.  W.  17,  69  L.  R.  A.  504;  LltUe  T.  State,  60 
Neb.  753,  84  N.  W.  248,  51  L.  R.  A.  717; 
30  Cyc.  1561. 

4.  The  people's  evldnice  shows  that  de- 
fendant kept  a  place  of  business  for  bealLng 
the  sick  at  1439  California  street,  city  and 
county  of  Denver;  that  there  were  signs  in 
the  windows  reading:  "Professor  Smith, 
Heuler."  "Office  hours  9  to  12,  2  to  6" ;  a 
sign  on  the  door  reading:  "Professor  Smith, 
Heuler."  "Walk  in."  His  office  comprised 
two  nicely  fumisbed  rooms  with  carpets, 
chairs,  tables,  pictures,  etc.  He  claimed  his 
treatment  was  a  natural  one — a  gift  from 
the  Almighty;  claimed  to  restore  people  to 
health;  said  be  could  cure  any  disease  a 
medical  man  could,  and  many  they  could  not; 
could  cure  diarrhoea,  and  stomach,  spinal, 
nervous,  and  tbroat  troubles,  aod  pneumonia ; 
mentioned  several  cases  of  pneumonia  be 
liad  recently  cured  that  doctors  bad  glvea 
up ;  said  be  diagnosed  bis  cases  and  treated 
rbcm  without  medicine.  Defendant  testi- 
fie<l  tbnt  be  belonged  to  the  church  of  "Tbe 
Divine  Scientific  Healing  Mission,"  a  corpo- 
ration; that  be  was  a  preacher  of  tbe  gospel 
and  a  Iiealer  of  the  sick;  held  services  Stm- 
day  nrteruoons  at  Howe  Hall,  where  he 
preached  and  cured  tbe  sick;  said  his  church 
had  branches  everywhere;  be  occupied  a 
couple  of  llvlug  rooms,  not  an  office,  where 
he  lived  and  treated  tbe  sick  and  afflicted 
witliout  the  use  of  drugs  or  a  knife;  some 
be  charged,  some  be  did  not;  never  turned 
any  one  away ;  tbe  signs  bad  been  there 
for  over  two  years  and  spoke  (or  themselves ; 
did  not  practice  medicine  or  diagnose  dis- 
eases; people  came  to  bis  rooms,  told  him 
what  was  the  matter  with  tbem,  and  be 
treated  tbem;  could  not  tell  whether  patients 
had  gout,  smallpox,  or  rheumatism,  but 
could  and  did  treat  and  cure  tbem.  "Healer" 
means  curing  the  sick.  The  certificate  of  In- 
corporation of  "The  Divine  Scientific  Heal- 
ing Mission,"  showing  Its  objects  to  be, 
"preaching,  teaching  and  practicing  the  gift 
of  healing,  guided  and  directed  by  divine 
power,  by  laying  on  of  hands,  regardless  of 
faith,  creed,  sect  or  race,  to  promote  peace 
on  earth,  good  will  to  men,"  also  containing 
the  tfuets  uf  "The  Divine  Scientific  Healing 
Mission,"  as  follows:    "We  believe  in  heal- 


(Cl 

Ing  the  suffering  humanity  by  laying  on 
bands  to  be  tbe  gift  of  tbe  dlvhie  spirit  a 
by  sound  reason  we  can  comprehend  Its  v 
tue" — was  offered  in  evidence  and  exclud 
by  the  court 

[2,  3]  It  is  tbe  nature  of  defendant's  bu 
ness,  cot  tbe  objects  of  the  corporation 
tbe  tenets  of  bis  church,  that  la  in  conti 
versy.  The  evidence  shows  he  was  pract 
Ing  medicine  within  the  definition  of  t 
statute,  and  was  using  the  title  "Healer" 
his  name  to  indicate  that  he  was  engag 
In  the  business  of  healing  tbe  slclt.  He  tre: 
ed  in  his  office  or  place  of  business,  for  hi 
persons  suffering  from  disease,  for  the  pi 
pose  of  curing  them.  He  held  himself  o 
to  the  public  as  a  profeeslonal  heeler  of  d 
eases,  and  a  practitioner  of  tbe  healing  a 
Tbe  statute  lays  bands  on  commercial  he 
Ing  as  a  money-making  occupation,  busine 
or  profession,  regardless  of  tbe  method 
treatment  or  curative  agency  employed. 

[4]  It  concerns  the  public  health,  a 
should  be  liberally  construed  to  accompli 
the  object  of  Its  enactment.  It  does  not  1 
long  to  that  class  of  penal  statutes  constru 
most  strongly  against  the  people.  As  a  pi 
tectlon  to  the  public  health,  it  requires  the 
engaged  in  the  business  of  curing  the  sick 
possess  certain  qualifications.  It  la  not  cc 
cemed  with  the  school,  sect,  or  system 
healing,  or  tbe  method  of  treatment  O 
form  of  examination  Is  required  of  all  soi 
of  healers.  All  applicants  must  be  examln 
In  anatomy,  physiology,  chemistry,  symptoi 
atology,  toxicology,  pathology,  surgery,  aj 
obstetrics.  All  schools  teach  these  brancb< 
and  use  the  same  text-books.  They  are  t 
fundamentals  In  which  all  applicants  mo 
be  grounded  before  they  can  be  licoised 
follow  tbe  business  of  curing  the  sic 
There  can  be  no  difference  of  opinion  amoi 
intelligent  men  on  tbe  subjects  above  en 
derated;  but  there  Is  great  differeoce  in  r 
gard  to  treatment  Hence  tbe  statute  expres 
ly  prohibits  any  examination  in  materia  me 
Ica  or  therapeutics.  In  tbe  eye  of  the  sta 
ute  metbods  of  treatment  meet  upon  a  lev 
as  curative  agencies  In  healing  human  ill 
There  la  no  discrimination,  partiality,  ( 
monopoly.  It  requires,  however,  that  tl 
healer  shall  possess  a  reasonable  amooat  i 
learning  before  be  wters  upon  the  bnsinei 
of  curing  the  side  The  discrimination  got 
to  the  degree  of  learning,  and  not  t«  tl 
school,  sect,  system,  or  creed.  As  a  prote 
tion  to  tbe  public  health,  the  state  fixes  tl 
standard  of  competency,  and  makes  tbe  rigl 
to  engage  In  the  business  dependent  npo 
the  possession  of  certain  knowledge. 

[SI  5.  Defendant  claims  he  comes  withl 
the  exemption  which  says:  "Notblng  In  tbi 
act  shall  be  construed  to  prohibit  *  * 
the  practice  of  the  religions  tenets  or  gei 
eral  beliefs  of  any  church  whatsoever,  nc 
prescribing  or  administering  drugs.**  Tb 
Constitution  provides  there  shall  be  no  bi 
terference  with  the  "free  axerclBe  and  ea 
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of  religious  profession  and  trorshlp." 
2.  I  4.  The  statute  does  not  Intei- 
tb  tbe  free  exercise  of  religion  or 
Anr  persons,  Individually  or  col- 
,  any  minister,  or  any  churcli  con- 
□  may  reaort  to  prayer  whenever 
9h  for  the  healing  of  tbe  sick.  No 
is  made  to  Interfere  with  rdigion 
oub  devotions.  This  does  not,  how- 
ithorize  one  under  the  cover  of  re- 
'  a  religious  exercise  to  go  Into  heal- 
merclally  for  hire,  using  prayer  as 
itlve  agency  or  treatment  Bellglon 
«  used  as  a  shield  to  cover  a  business 
Elng.  Defendant  was  engaged  In  a 
.  venture,  not  a  religious  exercise, 
ctice  of  medicine,  defined  by  our  stat- 
ins the  practice  of  the  healing  art 
;lally,  regardless  of  tbe  curative 
employed.  The  commercial  practice 
ng  by  prayer,  followed  as  a  money- 
venture  or  occupation,  Is  the  prac- 
□edidne  within  the  plain  meaning  of 
ute. 

Tbe  exemption  mentioned  In  the 
[8  not  descriptive  of  tbe  offense,  and 
lot  necessary  for  the  people  to  nega- 
exemption  in  the  Information.  John- 
•eople.  33  Colo.  230,  80  Pac.  133,  lOS 
R^.  85;  Langan  v.  People,  32  Colo. 
Pac.  1018 ;  Packer  v.  People,  26  Colo. 
Pac.  1087 ;  Poole  v.  People,  24  Colo, 
'ac.  1025.  6S  Am.  St  Rep.  245 ;  Mltcb- 
wple,  24  Colo.  533,  52  Pac.  671. 
ed. 

■BELL,  C  J.,  concurs. 

ER,  J.  (specially  concurring).  I  con- 
le  conclusion  only.  In  order  to  reach 
t  of  guilty,  the  Jury  must  necessarily 
ind  beyond  a  reasonable  doubt  tbat 
odant  did  not  come  within  tbe  ex- 
}f  the  statute.  Tbe  evidence  tbat  be 
bin  tbe  exception,  If  there  was  any, 
h  that  no  court  would  be  warranted 
ace  of  the  verdict  in  saying  tbat  he 
e  within  the  exception.  Of  course, 
ail  the  evidence,  there  was  a  reason- 
ibt  tbat  be  was  without  the  excep- 

was  ^titled  to  the  benefit  of  tbat 
id  to  an  acqnlttal.  It  does  not  ap- 
me  upon  all  tbe  evidence  that  there 

any  donbt  ttiat  he  was  without  the 
a.  The  remarks  of  the  trial  Judge  in 
ence  of  the  Jury  were  not  right  and 
Toneons.  In  most  instances  such 
ponld  necessarily  be  prejudicial  to  a 
It  In  this  case  tbe  court  -  fended 
t  of  Ilia  utterances  to  some  extent  by 
uction.  Under  tbe  evidence,  as  it  ap- 
>  me,  there  was  no  reasonable  doubt 
!  d^endant  was  without  tbe  excep- 
the  statute,  so  that  the  Jury  must 
md  as  they  did  In  any  event 
bese  reasons,  I  look  upon  the  error 


committed  by  the  Judge  as  not  prejudicial, 
and  fe^  that  upon  tbe  wtwle  record  the  de- 
fendant had  a  fair  trlaL 


PEX3PLD  V.  JACOBS.    (Cr.  195.) 
(District  Court  of  Appeal,  Second  District, 
California.    June  20,  1811.) 

1.  Criminal  Law  (|  1159*)  —  Appeal  —  IU- 
viEw — Questions  fob  Jdbt. 

The  questiona  of  fact  are  for  the  jury,  so 
tbat  its  determioatioos  are  not  reviewable,  oot- 
withstanding  certain  statements  of  the  prosecut- 
ing witness  are  contradictory  and  others  re- 
count matters  highly  improhable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Gent  Dig.  H  3074-^083;  Dec^  Dig.  | 
115a.*l 

2.  Cbiuinal  Law  ({  829*)— Inbtbuotionb. 

An  inatructioD  embodying  statements  with 
reference  to  the  testimony  of  a  particular  wit- 
ness, being  covered  by  a  general  ioatructloD, 

Srevionsly  given,  as  to  tbe  rieht  of  the  jury  to 
isregard  the  whole  uncorroborated  testimony 
of  any  witness  whom  tbey  believed  had  testified 
falsely,  la  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dec.  Dig.  |  829.*] 

3.  Rape  (|  49*)— Statutobt  Rapb— SWiDsnoB 
— Failubk  to  Make  Ck>uPLAiNT. 

Tbat  proaecutrix  in  statutory  rape  made 
no  complaint  is  not  a  circumstance  defendant 
is  entitled  to  have  considered  as  showing  im- 
probability of  tbe  commission  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  I  70;  Dea  Dig.  8  49.*] 

4.  Rape  (S  44*)— Svatdtobt  Rape— Qvidencb 
— Pbiob  Acts. 

Evidence  of  prior  acts  of  Intercourse  be- 
tween the  parties  la  admissible  on  a  prosecu- 
tion for  statutory  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  8  63 ;  Dec  Dig.  8  44.*] 

Appeal  fi'om  Superior  Court,  Los  Angeles 
County;   George  R.  Davis,  Judge. 

W.  H.  Jacobs  was  convicted  of  rape,  and 
appeals.  Affirmed. 

J.  B.  Holley,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Deputy  Atty. 
Gen.,  for  the  People. 

.VLLEN,  P.  J.  Defendant  was  convicted  of 
rape,  the  prosecuting  witness  being  under  the 
age  of  consent  From  the  Judgment  defend- 
ant appeals. 

[1]  There  is  no  merit  In  appellant's  conten- 
tion that  the  crime  and  defendant's  connec- 
tion therewith  was  not  established.  The  evi- 
dence of  tbe  prosecuting  witness,  read  In  con- 
nection with  that  of  a  physician,  warranted 
the  Jury  }n  iU  verdic-  Wlille  certain  state- 
ments of  the  prosecuting  witness  were  con- 
tradictory and  others  recounted  matters  high- 
ly Improbable,  nevertheless  the  questions  of 
fact  were  for  tbe  Jury,  and  with  its  deter- 
Didnatlon  we  must  remain  content 

[2]  ^e  court  properly  refused  an  Instruc- 
tion embodying  statements  with  reference 
to  the  evidence  of  a  particular  witness.  It 
had  already  given  a  general  instruction  as  to 
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the  r^bt  of  the  Jury  to  disregard  the  whole 
uncorroborated  testimony  of  any  witness 
whom  they  believed  had  testified  fala^y. 
This  covered  the  ground  and  embraced  all 
that  defradant  was  entltlcid  to  In  the  prem- 
ises. 

[3]  The  court  did  not  err  in  refusing  an  In- 
struction to  the  effect  that  opportunity  to 
make  complaint  to  the  mother  and  failure 
to  do  so  for  an  unreasonable  time,  where  no 
threat  was  shown  by  defendant,  was  a  cir- 
cumstance to  be  considered  as  tending  to 
show  the  Improbability  of  the  commission  of 
the  offense.  The  admission  of  evidence  tend- 
ing to  show  statements  concerning  the  out- 
rage made  at  the  first  opportunity,  where 
the  victim  was  of  consent. age,  has  always 
been  permitted  as  tending  to  show  tliat  she 
was  an  nnwilUng  victim,  and  has  been  re- 
garded as  original  evidence;  and  the  fact 
that  no  outcry  was  made  when  other  parties 
were  known  to  be  near,  or  no  complaint 
made,  has  been  received  In  evidence  aud  re- 
garded as  a  circumstance  proper  to  be  shown 
as  aErectlng  the  question  of  willingness  or 
unwillingness  upon  the  part  of  the  victim. 
In  cases,  however,  where  the  willingness  of 
the  prosecuting  witness  is  immaterial  by  rea- 
son of  inability  to  cmisent,  the  matters  In- 
volved In  outcry  or  complaint  have  no  slg- 
nlflcancfc  Neither  was  there  enat  In  refus- 
ing the  fourth  instruction  offered  by  defend- 
ant ;  there  t>etDg  no  evidence  pres^ted  war- 
ranting the  same. 

[4]  Evidence  of  other  acts  of  sexual  inter- 
course between  the  parties  prior  to  the  date 
set  out  in  the  information  was  admissible  as 
tending  to  prove  the  main  allegation.  People 
T.  Castro,  133  Oat.  12,  65  Pac.  13;  People  v. 
Koller,  142  Cai.  625,  76  Pac.  fiOOi 

We  see  no  prejudicial  error  in  the  record, 
and  the  Judgment  la  affirmed. 

We  concur:  JAMBS,  J.;  SHAW,  J. 


SHEEHY  V.  MINAKER  et  al.    (Civ.  811.) 
(District  Court  of  Appeal,  First  Dlatrict,  Cali- 
fornia.   June  16,  1911.) 

1.  Appeal  and  Errob  <}  95G*)— Discretion 
OF  Tbial  Court— Bill  or  Exceptions— 
Tiira  TO  Serve. 

The  appellate  court  cannot  interfere  with 
the  trial  court's  action  in  denyinf?  a  motion 
for  relief  from  failure  to  serve  a  bill  of  excep- 
tions within  the  reiiuired  time  on  the  ground 
ot  excusable  neglect,  unless  an  abuse  of  dis- 
cretion clearly  appears. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  f  8810;  Dee.  Dig.  {  950.*] 

2.  Appsal  AHn  EteBOB  (|  931*)  — Pbesump- 
raoNS. 

In  snpport  of  the  trial  court's  action  in  de- 
nying a  motion,  on  which  the  evidence  was  coc- 
flictlns,  the  appellate  court  must  assume  that 
it  took  the  view  of  the  facts  most  favorable  to 
respondent. 

lEd.  Note.--For  other  cases,  see  Appeal  and 
Ii>rror,  Cent  Dig.  H  8728,  87S2-S771;  Dec 
Dig.  I  931.*1 


3.  Exceptions.  Btu.  or  (|  59*>— Rravicn- 
TiUB— DiscBirnoir  of  Tbial  Coubt. 

Where  appellant's  time  for  servinfc  a  biD 
of  exceptions  was  extended  to  September  Ut 
by  stipulation  filed  August  10th,  and  the  bill 
was  not  prepared  and  served  by  appellant's 
attorney  durug  that  time  hecanse  he  iras  on 
Ids  vacation,  and  It  appeared  tliat  no  farther 
promise  was  made  by  ai^llee's  counsel  to  ex- 
tend the  time,  there  was  no  abuse  of  discretion 
in  orerruUiv  a  nootioD  for  relief  from  failure  to 
serve  the  biU  within  tlie  stlpalatsd  tint  oa  tkt 
ground  of  ezensable  neglect 

[Ed.  Notev— For  other  cases,  see  ESzceptlcHis, 
Bill  tO,  Oent  Dig.  H  lOO-lOS;  Dee;  dUkTI 
58.*] 

Appeal  from  Superior  Court.  Monterer 
County;  B.  Y.  Sargent,  Judg& 

Action  by  P.  Q.  Slwehy  against  W.  IL 
Mlnaker  and  another.  From  an  order  delv- 
ing a  motion  for  reil^  frtm  faUore  to  serve 
a  bill  of  exceptions,  one  ot  defendsnta  ap> 
peals.  Affirmed. 

Jordan,  Rowe  &  Brann  and  P.  BL  Zabala, 
for  appelant.  Sheeby  *  Hndam,  for  z»* 
spondent 

HALL,  J.    Thte  Is  an  appeal  from  an 

order  denying  appellant's  motion,  made  un- 
der section  473,  Code  of  Civil  Procedure,  to 
be  relieved  from  plaintifTs  objection  that 
appellant's  proposed  bill  of  exceptions  wss 
not  served  in  due  time.  The  particular 
ground  for  relief  rdied  on  is  that  the  bill 
was  not  swved  In  dne  time  because  of  ex.' 
cusable  neglect  on  tin  part  of  aKMUanta 
attorneys. 

The  record  before  us  shows  that  after  the 
expiration  of  the  time  allowed  by  law, 
and  the  full  extension  thereof  allowed  by 
the  judge  of  the  court,  the  time  for  serving 
the  bill  of  exceptions  was  extended  by 
stipulation  to  the  1st  day  of  September, 
1900.  This  stipulation  was  filed  Augn* 
10,  1909.  The  reporter's  transcript  of  the 
proceedings  upon  the  trial  was  placed  In 
the  hands  of  Mr.  Zabala,  one  of  the  attcw- 
neys  for  the  appellant,  on  August  4th,  but 
tlie  p^iaration  of  the  bill  was  not  com- 
menced untU  September  4,  1909.  It  was 
completed  on  September  6th,  and  was  oa 
September  20th  placed  In  the  hands  ot  Mr. 
Hudson,  one  of  the  attorneys  for  respondoit 
Its  aettlemoit  was  promptly  objected  to  for 
the  reason  that  It  was  not  a^ed  la  due 
time.  A  motion  was  made  by  appellant  to 
be  relieved  from  the  ob]ectl(m.  Affidavits 
were  presented  and  read  upon  the  motloii, 
and  the  motion  denied. 

[1]  App^ant  very  candidly  and  correctly 
concedes  at  the  outset  that  this  court  csn- 
not  intertere  with  the  action  of  the  trial 
court  unless  It  clearly  appear  that  ttie  denial 
of  the  motion  was  an  abuse  of  discretion. 
Ingrlm  v.  I^pperson,  187  Cal.  370^  70  Pac 
16B.  After  a  careful  oamlnatltm  of  the 
record  before  us,  we  are  unable  to  say  that 
It  clearly  appears  that  the  trial  ooart  In  Its 
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action  denjlBg  the  motion  abused  tta  dle- 
cretlon.  AppeUant^B  attorneys  In  tbe  ac- 
tion were  Jordan.  Rowe  &  Brann.  oi  San 
Francisco,  and  P.  E.  Zabala.  of  Salinas. 
Tbe  attomefB  for  respondent  were  Slieehy 
and  Hudson,  the  first  of  Watsonrllle,  and 
tbe  second  of  iloateiej.  Sfaeeby  is  also  tbe 
plaintiff.  It  appears  wltbotit  dispute  that 
at  the  trial  appellant  was  represented  by 
Mr.  Zabala  and  Mr.  Brann,  wblle  re^nd- 
ent.  P.  G.  Shedhy,  appeared  In  his  own  be- 
half. 

It  was  agreed  between  Mr.  Zabala  and 
Mr.  Brann  that  Mr.  Brann  shonld  prepare 
the  bill  of  exceptions.  Mr.  Brann,  however, 
left  the  city  and  county  of  San  Francisco, 
where  his  offices  were  situated,  on  the  4th 
day  of  Aogust,  1009,  for  a  vacation,  and  did 
not  return  from  his  vacation  until  the  even- 
big  of  Aufrast  SOth,  and  did  not  reach  his 
offices  until  the  morning  of  August  Slst 
From  that  time  until  September  4th  be  was 
engaged  in  the  trial  of  another  action.  The 
reporter's  transcript  of  the  testimony  had 
been  forwarded  from  Salinas  to  Messrs. 
Jordan,  Rowe  &  Brann  August  4th,  with  a 
note  from  Mr.  Zabala  addressed  to  the  flrm, 
Informing  them  that  "Mr.  Sheeby  has  kindly 
consented  to  give  ns  until  tbe  Ist  of  Sep- 
tember. He  privately  assured  me  that  be 
might  -extend  the  time  If  necessary."  Mr. 
Brann  states  In  his  affidavit  "that  tbe  rea- 
son why  he  did  not  prepare  it  [the  bill  of 
exceptions]  during  tbe  month  of  August, 
1909,  was  that  affiant  was  absent  from  tbe 
city  and  county  of  San  Francisco  on  his 
said  vacation."  Mr.  Zabala  states  In  his 
affidavit  that  he  arranged  for  the  stipulation 
extending  tbe  time  to  September  Ist  with 
Mr.  Sbeeby,  who.  at  ttiat  time  assured  him 
that  he  would  give  additional  time,  and 
that  he,  Mr.  Zabala,  told  Mr.  Sbeeby  tbat 
Mr.  Brann  was  goiog  to  be  absent  during 
the  month  of  August  on  bis  vacation,  and 
that  said  Sheeby  then  promised  affiant  ad- 
ditional time.  On  the  27th  day  of  August, 
upon  request  from  Messrs.  Jordan,  Rowe  & 
Brann,  Mr.  Zabala  attempted  to  telephone 
to  Mr.  Sheeby  at  WatsonviUe  to  request  fur* 
ther  time,  but  could  not  get  him  on  the 
tel^hme;  tbat  he  again,  before  the  1st 
day  of  September,  tried  to  communicate 
with  Mr.  Sheeby  over  the  telephone  with 
the  same  result.  During  all  of  this  time 
and  until  the  20th  day  of  September  Mr. 
Zabala  was  engaged  in  a  trial  for  mnrder 
at  Salinas.  The  affidavit  of  Mr.  Zabala 
further  states  "that  affiant,  after  his  second 
atta&pt  to  get  Mr.  Sheeby  over  the  tele- 
phone, and  ronembwing  that  Mr.  Stieehy 
bad  verbally  promised  him  that  be  would 
extend  said  time  further,  and  relying  upon 
the  same,  and  because  of  his  engagements 
in  said  murder  trial  as  aforesaid,  made  no 
further  effort  to  get  said  time  extended  until 


the  8d  day  of  September,  1909."    On  tbe 

other  hand,  Mr.  Sheeby,  In  bis  affidavit 
states  that  when  Mr.  Zabala,  early  in  Au- 
gust, applied  to  him  for  an  extension  of 
time  in  which  to  Serve  appdlant^  iwopoeed 
bill  of  txceptSona,  h^  Zabala,  wished  the 
time  extmded  to  October  1,  1909,  but  that 
he,  Shediy.  refused  to  extoid  tbe  time  any 
further  than  September  1,  1800,  and  ac- 
cordingly signed  the  stlpulaUon  extending 
the  time  to  September  1st  The  conversa- 
tlon  was  over  tbe  telephone,  and  tbe  stipula- 
tion sabseqnently  sent  by  mail. 

Other  matters  are  stated  both  In  tbe  af- 
fidavit <tf  Mr.  She^  and  Mr.  Hudson, 
tending  to  show  tbat  no  promise  to  give 
additional  time  was  ever  made.  The  deter- 
mbtatlMi  of  tbe  tecta  npon  this  confilct  ot 
evidence  was  entirely  for  the  trial  court 

[S\  In  support  of  the  action  of  the  trial 
conrt,  we  must  assume  that  it  took  the 
view  the  ttkctM  most  fkTorable  to  the  e<m- 
tentlMi  of  raspondemt;  In  other  words,  that 
it  believed  tbat  no  such  promise  was  made 
to  atoid  the  time  b^nd  September  1,  1909. 
The  reason  why  the  bill  was  not  prepared 
during  Angost  was  tbat  Mr.  Brann,  one  of 
tbe  four  attorneys  for  aroellant,  was  absent 
on  bis  vacation. 

[I]  Under  these  circumstances,  it  cannot 
be  said  tbat  it  clearly  appears  tbat  the 
trial  court  abused  Its  discretion  In  daiylng 
appellant's  motion. 

Tbe  order  is  affirmed. 


We  ccmcor: 
GAN,  J. 


LENNON,  P.  J.i  KSRBI- 


NOBTHEBN  ASSUB.  Oa  OF  LONDON  T. 
STOUT  et  aL  (ttv.  770.) 
(Dbtrict  Court  of  Appeal,  Third  District, 
California.    Jane  28,  1911.) 

1.  y SHOOK    AND    PUBOHABKB  (|  18S*)  — PAT- 

MBNT— DEFACLT. 

Findings  of  the  trial  court  in  an  inter- 
pleader by  an  insurance  company  to  compel 
claimantB  to  an  amount  due  from  it  under  a 
policy  of  Insurance  to  interplead  that  tbe  de- 
fendant to  whom  the  policy  was  issued,  and  an- 
other person,  bad  previously  entered  into  an 
executor;  contract  for  tbe  purchase  of  tbe  prem- 
ises insured,  to  be  lield  by  cotenancy,  and  that 
after  certain  payments  were  nude,  uie  other  co- 
tenant  abandoned  the  contract  and  the  premises 
in  BO  far  as  he  could,  and  that  after  default  in 
payments,  tbe  vendor  with  knowledge  of  all 
these  facts  accepted  payments  to  a  full  amount 
from  the  remaining  cotenant  with  knowledge 
of  her  intention  to  acquire  tbe  land  as  her  in- 
dividual property,  Justified  conclusions  that  the 
default  in  payment  operated  Ipso  facto  as  ■  for- 
feiture of  the  vendee's  rights  under  the  contract 
and  that  thereafter  the  acta  and  conduct  of  the 
vendor  and  the  remaining  [wrty  making  the 
payments  were  sncb  as  to  establish  an  implied 
agreement  to  sell  and  to  purchase  the  land  on 
the  same  terms  as  those  of  the  contract  of  sale. 

IBd.  Note.^Fw  other  cases,  we  Tender  and 
Purchaser,  Dec  Dig.  |  185!*r 
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2.  Avnii  AWD  Bkrob  (|  OOT^  — R«Tntw  — 
PBBSDUPTION — Findings  or  Coubt. 

In  the  absence  of  a  bill  of  ezceptlona  or  a 
statement  of  the  case  or  other  anthorized  meth- 
od ot  bringiDg  up  the  evIdeDce,  Uiis  coart  will 
presume  that  the  findings  are  enfficleatly  sup- 
ported, and  this  is  equally  so  where  the  trial 
court  nles  a  written  opinion  in  which  it  presents 
and  dlscDsses  some  of  the  facts  which  the  evi- 
dence has  established. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  3873 ;  Dec  Dig.  \  807.*] 

8.  Appeal  and  Erbor  (|  717*)— Rbcobd— Bill 
OF  Exceptions— Oriniozr  or  Tbial  Coubt 

AS  Substitute. 

The  opinion  of  the  trial  court  cannot  sap- 
plant  or  be  made  to  serve  the  purpose  of  a  bill 
of  exceptions  or  a  statement  of  the  ease  or  any 
other  recognized  form  of  cetti^inc  the  testimo- 
ny to  a  court  of  appeal, 

[Ed.  Note.— For  other  cases,  see  Apppal  and 
Error,  Cent.  Dig.  §  2907 ;  Dec.  Dig.  S  717."] 

4.  HOMEOTEAD  (S  81*)- PaOPEETT  CONSTITUT- 

iKQ  Homestead — Contract  of  Purchase. 
One  who  holds  possession  <tf  land  under  an 
executory  contract  of  pnn^ase  may  declare  a 
valid  homestead  tlierein. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
CenL  Dig.  f  116;  Dec.  Dis.  |  SL*] 

5.  HOlOamCAD  a  81*)— IHTXEEBT  OF  GOTEM- 
ANT. 

A  valid  homestead  cannot  be  created  in 
lands  held  In  cotenancy. 

[Ed.  Note.— For  other  caan.  see  Homestead, 
Cent  Dig.  |f  121,  122;  De&  Dig;  |  84.*] 

6.  Abandonuent  (S  2*)  —  Title  bt  Posses- 
sion. 

Title  in  fee  cannot  be  devested  by  mere 
abandonment,  but  It  is  otherwise  as  to  title  by 

naked  possession. 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment, Cent.  Dig.  f  1 ;  Dec.  Dig.  |  2.*} 

7.  Vendor  and  Purchaser  (j  lOl*)— Tenan-* 
CT  IN  CouMON  (§  6*)  —  Failure  in  Pat- 
MENxa — Effect  of  Default. 

Where  the  terms  of  an  executory  contract 
tor  the  purchase  of  land  by  two  as  cotenanta 
makes  the  time  of  payment  of  the  essence  of  the 
contract,  the  failure  to  make  payment  at  a 
time  provided  works  a  forfeiture  without  the 
necessity  of  the  vendor's  indication  of  an  elec- 
tion to  claim  the  forfeiture,  and  the  effect  of 
such  forfeiture  Is  to  nullify  the  agreement  and 
to  sever  the  cotenancy. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §8  170-174 ;  Dec.  Dig.  % 
101 ;  *  Tenancy  in  Common,  Cent  Dig.  S  18 ; 
Dec.  Dig.  §  6.*] 

8.  Vendor  and  Purchaser  (i  187*)— De- 
fault IN  Patuent— Waiveb. 

where  a  contract  for  the  sale  and  purchase 
of  laud  has  been  forfeited  by  default  in  pay- 
ments, the  vendor  mav  waive  the  forfeiture  so 
long  as  the  rights  of  tnird  persons  do  not  inter- 
vene, but,  if  he  has  resold  the  land  after  for- 
feiture, the  rights  of  the  second  purchaser  will 
prevent  his  waiver  of  forfeiture, 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  374,  376 ;  Dec.  Dig.  { 
167.  •] 

9.  Principal  and  Agent  ({  178*)— Knowl- 
■DOE  OF  Aqkkt  Imputed  to  Principal. 

The  knowledge  of  an  agent  acting  in  the 
matter  of  a  sale  of  land  Is  the  knowledge  of  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
J^Dt,  Gent  Dig^  ||  68(>^:   Dec.  { 


10.  Vbndob  and  Pub  chaser  Q  29*)— Gon- 
ibact— ilcplied  agreements. 

A  vendor  after  the  rights  of  cotenants  un- 
der an  executory  contract  for  purchase  had 
been  forfeited  by  default  in  payment,  with 
knowledge  of  the  forfeiture  and  of  the  atnndon- 
ment  of  the  contract  by  one  of  the  cotenanta, 
and  that  the  other  pnr^aser  was  making  pay- 
ments thereafter  for  herself,  and  not  for  the  co- 
tenancy, and  with  the  intention  and  expeetatioii 
of  acquiring  the  land  as  her  individual  property, 
accepted  payments  to  the  full  amount  of  the 

{lurcbase  price  as  fixed  by  the  contract.  Held, 
n  view  of  the  provisions  of  Civ.  Code,  S  1589, 
as  to  the  obligation  of  a  party  knowingly  accept- 
ing a  tKnefit,  that  a  contract  for  the  sale  of  the 

gropertv  to  the  party  making  payments  would 
e  implied. 

[Ed.  Note.— For  other  cases,  see  Vendw  and 
Purchaser.  Dee.  Dig.  {  29:*] 

Appeal  from  Superior  Gonrtt  Glom  Oono- 
ty ;  Wm.  M.  Finch,  Judge. 

Interpleader  by  the  Northern  Assurance 
Company  of  London,  a  corporation,  to  compel 
Martha  Stoat,  the  Cramer  Meat  A  Packing 
Company,  a  corporation,  and  others,  to  inter- 
plead their  claims  to  an  amouat  due  from 
complainant  under  a  policy  of  Insurance  Is- 
sued by  it  to  defoidant  Stout  Judgment  for 
defendant  Stout  and  defendant  the  Cramer 
Meat  &  Packing  Company  appeals.  Affirmed. 

Frank  Freeman  and  Charles  Ll  Donohoe, 
tot  appellant  Ben  F.  Gels,  for  respondoit 

HABT,  J.  This  1«  an  appeal  by  the  de- 
fendant Cramer  Meat  ft  Packing  Conqjuuiy 
from  the  Judgment  on  the  Judgmoit  roll 
alone.  The  complaint  was  filed  by  plaintiff 
to  compel  the  defendants  above  named  to  in- 
terplead their  alleged  reepectlTe  rlghta  to  the 
sum  of  $400  Tvlilch  was  due  from  plaintiff 
on  a  policy  of  Insurance  issued  by  it  to  the 
defendant  Martha  Stout  and  anderwritten 
on  a  baUdlng  erected  by  ber  on  a  certain  lot 
situated  in  Uamilton  Olty,  Glenn  county, 
said  building  bavlng  been,  after  the  iaaoance 
of  said  policy,  destroyed  by  fire. 

The  facts,  ns  adopted  from  the  findings  ot 
the  court,  are  these:  On  the  IStta  day  of  June, 
1906,  the  Hamilton  Land  Company  and  one 
Joseph  Dineen  and  the  defendant  Martha 
A.  Stout  entered  into  a  contract  In  wTitlng 
by  which  the  first  named  agreed  to  s^l  said 
Dlneoa  &  Stout  and  the  latter  agreed  to  pnr^ 
chase,  a  certain  lot  situated  in  said  Hamil- 
ton City.  The  purchase  price  of  said  lot 
was  $300,  of  which  the  sum  of  $ESO  was  paid 
on  the  date  of  the  execution  of  the  agree- 
ment Aiid  by  the  twins  of  said  Instrument 
the  balance  was  to  be  paid  In  **twttit7-five 
equal  monthly  Installments  on  or  before 
twenty-flve  months  from  date  hereof,  with  in- 
terest thereon  from  date  until  paid,  at  the  rate 
of  five  per  cent  i>er  annum."  The  second 
parties  were  to  have  possession  of  said  prem- 
ises from  the  date  of  the  agreement  and 
"to  pay  all  taxes  and  assessments  levied  or 
assessed  on  said  land  after  the  date  hereof 
as  they  become  due  and  payable."  The  ctm- 
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tract  farther  prorldea:  "Time  is  the  easooce 
of  tUs  contract,  and  the  balance  of  the  pur^ 
chase  price  mnst  be  paid  as  It  becomes  due, 
and  Bhonld  second  parties  fioil  to  make  any 
payment  at  the  time  stipulated,  tben  this  con- 
tract Is  to  be  deemed  canceled  and  of  no 
effect;  and  first  party  maj  enter  and  take 
possession  of  said  premises  as  U  this  ctm- 
tract  luid  never  been  mad^  and  all  mraieys 
paid  prior  to  the  time  of  said  fallnre  shall 
belong  to  first  party  and  be  deemed  the 
amount  dne  as  rentals  for  the  nse  of  said 
property."  It  is  then  provided  that  vhoi 
said  land  Is  paid  for  in  full*  according  to  the 
terms  of  said  agraemoit,  the  first  party  will 
execute  and  deliver  to  the  second  parties  "a 
good  and  sufficient  deed  oonv^lng  said  land 
free  firom  all  incnmbrances." 

The  findings  further  show:  "The  said  Dl- 
neen  &  Stout  took  possession  of  said  lot  Im- 
mediately upon  the  delivery  of  said  contract, 
and  l)^an  the  erection  of  a  bulldliUE  there- 
on, and  it  was  tbelr  Intention  to  conduct  a 
restaurant  in  the  buUding  tp  be  erected 
Uioreon,  or  in  a  part  thweof  as  partners, 
and  to  that  end  a  few  hundred  dollars  was 
deposited  in  the  partnership  name  of  Dinera 
4c  Stout  In  a  bank  in  Chico,  California,  and 
the  partnership  contracted  a  number  of  debts 
under  the  firm  name,  among  them  being  the 
Judgments  hereinbefore  described,  but  the 
said  lot  was  not  a  part  of  the  partnership 
property,  but  the  said  Dlneen  &  Stout  took 
i^ald  property  as  tenants  in  common.  On 
July  11,  1906,  Mrs.  Stout  and  her  family 
were  sleeping  on  said  lot  and  bad  partially 
moved  into  the  building  then  in  course  of 
construction  thereon;  and  on  that  day,  and 
before  any  of  said  deferred  payments  bad 
been  made,  said  Dlneen  abandoned  said  prop- 
erty and  said  contract,  and  secretly  left  this 
part  of  the  state  of  California  for  parts  un- 
known, taking  with  him  all  of  the  partner- 
ship funds  on  deposit  as  aforesaid,  amount- 
ing to  about  $350,  and  since  the  departure  of 
said  Dlneen  as  aforesaid  be  has  never  assert- 
ed any  interest  in  or  claim  to  said  property 
or  said  contract,  nor  made  or  offered  to  make 
any  payments  on  said  contract,  nor  has  he  re- 
turned to  this  part  of  the  state.  After  tbe 
d^artnre  of  said  Dlneen  and  before  any  of 
tbe  deferred  payments  had  been  made  as  pro- 
vided in  tbe  contract,  and  before  any  of  the 
payments  berelnafter  s^  forth  had  been 
made,  defendant  Stout  and  said  Howe,  tbe 
■agent  of  tbe  land  company,  who  had  full 
knowledge  of  the  foregoing  facts,  discussed 
between  themselves  tbe  advisability  of  al- 
lowing the  said  contract  to  lapse  by  for- 
feiture by  nonpayment  of  the  installments  re- 
maining unpaid,  to  the  end  that  Mrs.  Stout 
might  then  acquire  tbe  property  in  bet  Indi- 
vidual right,  but  no  agreement  was  made  to 
that  effect,  and  neither  the  defendant  Dlneen 
nor  tbe  defendant  Stout  paid  the  first  month- 
ly iuatallment  within  the  time  provided  by 
tbe  contract  That  thereafter,  on  the  24th 
day  of  July,  1906,  for  the  purpose  of  acquir- 


ing said  pnqier^  in  her  Indlvldnal  right  and 
with  the  belief  that  her  and  said  Dlnew's 
rights  under  said  contract  were  forfeited  and 
that  she  could  so  acquire  tbB  legal  Utle 
thereto,  all  of  whldi  was  then  and  at  all 
times  tfnce  known  to  said  land  company,  de- 
fendant Sbrat  paid  said  land  company  $10 
toward  tlie  purchase  ct  said  property,  and 
thereaftor  contlnaed  to  make  moothly  pay- 
ments of  $10  each  nntU  said  property  was 
fully  paid  for,  and  the  said  land  company, 
with  full  knowledge  of  sll  of  the  aforesaid 
facts,  accepted  all  of  said  payments  and  cred- 
ited them  on  the  original  contract,  and  on 
the  18th  day  of  July,  1008,  Indorsed  the  said 
contract  as  paid  in  fulL 

"The  account  on  said  land  otanpany's  b0(A8 
respecting  Utese  payments  was  carried' 
throughout  the  whole  time  covered  by  said 
payments  in  the  name  of  Dlnew  ft  Stout,  but 
the  d^endant  Stout  did  not  consent  to  or 
have  knowledge  of  the  fact  that  said  account 
was  so  kept,  and,  after  all  payments  bad  been 
made  as  aforesaid,  defendant  Stout  demand- 
ed a  deed  from  said  land  company  conveying 
Bald  property  to  her,  but  the  land  company 
rinsed  to  comity  with  her  demand  on  the 
ground  that  the  contract  was  made  in  the 
name  of  Dlneen  as  well  as  in  the  name  of 
tbe  defoidant  Stout  On  Swtember  25, 1900, 
while  said  building  was  in  course  of  con* 
stmctlon  but  not  fully  completed,  defendant 
Stout  was  residing  therein  with  h»  family 
and  occupying  the  same  as'the  home  of  her- 
self and  family,  at  which  time  she  had  made 
three  monthly  payments  of  $10  each  toward 
the  puiiAase  price  of  said  lot  as  aforesaid, 
said  defmdant  Stout  duly  necuted  and  ac- 
knowledged according  to  law  and  filed  with 
tbe  county  records  of  Qlenn  county  her  decs 
laratlon  of  homestead." 

On  the  31st  day  of  October,  1006,  the  plain- 
tiff executed  to  said  Martha  Stout  Its  policy 
of  insurance,  to  which  we  have  hitherto  re- 
ferred, "whereby  it  Insured  her  for  a  term  of 
one  year  from  said  date  against  all  tbe  loss 
or  damage  by  fire  to  an  amount  not  exceed- 
ing $400,  covering  a  dwelling  house"  situated 
on  tbe  lot  Involved  in  this  controversy.  On 
tbe  19th  day  of  September,  1007,  said  dwell- 
ing was  destroyed  by  Are,  and  "thereaftw 
said  Martha  Stout  duly  presented  and  filed 
with  plaintiff  her  proof  of  loss  under  said 
policy,  duly  verified,  for  the  full  amount 
thereof."  On  the  25th  day  of  April,  1907, 
and  tbe  27th  day  of  April,  1907.  respectively, 
the  defendants  Hamilton  Mercantile  Com- 
pany and  Cramer  Meat  &  Packing  Company 
obtained  judgments  in  the  Justice  court  of 
the  Second  Judicial  district  of  Glenn  county 
against  Joseph  Dlneen  and  Martha  A.  Stout, 
the  first  named  for  the  sum  of  $218.82,  with 
Interest,  etc.,  and  costs  then  amounting  to 
tbe  sum  of  $29.80,  and  the  last  named  for  the 
sum  of  $123.86,  with  Interest  etc.,  and  costs 
tbem  amounting  to  the  sum  of  $30.40.  On 
October  5,  1907,  executions  were  Issued  upon 
said  Judgments  in  said  actions,  and  each  was 
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r^larly  wrrea  as  a  ganilBbment  upon  the 
plaintiff  the  money  doe  upon  the  said 
InBurance  poUcy  lasned  to  raid  Uartba  Stout 
aud  underwritten  upon  tlie  dwelling  erec-ted 
upon  tbe  land  In  question  by  Dineen  &  Stout. 

Upon  the  facts  as  found  by  the  court  and 
as  briefly  presented  In  the  foregoing  state- 
ni«it,  tbe  sole  question  submitted  here  for 
determination  Is  as  to  the  validity  of  the  al- 
leged declaration  of  homestead  filed  npon 
the  premises  concerned  In  this  action  by 
Martha  Stont 

The  contentlou  of  the  appellant  Cramer 
Meat  &  Packing  Company  Is  tbat  the  land 
company  waived  the  forfeiture  of  the  con- 
tract and  the  righto  of  Dlnoen  &  Stout  oc- 
curring by  Tlrtne  of  tba  deftinlt  In  tbe  pay- 
ment as  prescribed  by  the  contract  of  sale; 
tbat  the  payments  were  made  by  Stout  and 
accepted  by  said  comp^iy  and  the  Install- 
ments so  paid  credited  on  said  contract  In  ex- 
ecution of  its  terms;  and  that  no  Implied  con- 
tract of  sale  between  said  company  and 
Martha  Stout  conid  under  snch  drcnmstancea 
have  arisen.  But  In  &weU-consldered  written 
opinion  filed  benln  by  the  learned  trial 
Judge.  Hon.  Wm.  H.  Finch,  the  greater  part 
of  which  opinion  Is  set  forth  In  the  brief  of 
respondent,  he  holds  that,  as  time  for  the 
payment  of  the  Installmenta  Is  expressly 
made  by  the  contract  of  the  essence  thereof, 
the  default  on  the  part  of  Dineen  &  Stout  in 
the  paymmt  of  a  certain  Installm^t,  as  call- 
ed for  by  aald  contract,  (iterated  ipso  facto 
as  a  forfeiture  ct  the  same  and  of  the  rights 
ot  the  vendees  thereunder;  that  thereafter 
the  acts  and  conduct  of  the  land  company 
and  Mrs.  Stout  with  teepect  to  the  propwty, 
as  disclosed  by  the  evidence,  were  sudi  as  to 
establish  an  imidled  agreonent  npon  the 
part  of  tbe  former  to  sell  said  property  to 
Mrs.  Stout  In  her  Individual  right  and  an 
agreemmt  upon  her  part  to  so  purchase  tbe 
same  on  the  terms  disclosed  in  the  former 
agreement  to  which  Mie  was  a  part?. 

[1]  Unless  we  can  say  that  the  court's 
conclusions  of  law  from  the  findings  are  er^ 
roneous  or  not  In  accord  with  the  findings, 
tbe  Judgment  cannot  be  disturbed.  We  pei^ 
celve  no  Inconslatoicy  betwerai  tbe  findings 
and  the  conclusions  of  law.  To  the  con- 
trary, no  other  Just  conclusions  could  well 
follow  the  findings. 

[2.  SI  As  to  the  latter,  In  the  absence  of  a 
hill  of  exceptions,  or  a  statonent  of  the  case 
or  otber  authorized  method  of  bringing  up 
the  evidence,  this  court  must  assume  that  the 
findings  are  sufficiently  supported.  And  this 
proposition  Is  equally  true  where  the  trial 
court,  as  here,  has  filed  a  wrlttoi  opinion  in 
which  it  has  tvesented  and  discussed  some 
of  the  Acts  which  the  evidence  haa  estab- 
lished, for  obviously  the  oplnton  of  the 
court,  however  elaborately  It  may  purport 
to  deal  with  the  facts,  cannot  supplant  or  be 
made  to  serve  the  purpose  of  a  blU  of  ex- 
ceptions or  a  statement  of  the  case  or  any 
othoc  recognised  form  ot  certifying  the  testi- 


mony to  a  eonrt  of  appeal,  and  cc 
ly  cannot  disturb  In  the  slightest  6 
presumption  that  must  be  Indulged 
of  the  findings  where  the  amieal  Is 
Judgment  roll  alone.  We  could  ttM 
we  so  desired,  well  rest  tbe  declslt 
case  on  the  findings  and  the  Judgn 
we  are  satisfied  with  the  opinion  ol 
Judge  stating  and  applying  the  hi 
facts  as  found,  and  we  shall  tbenl 
from  said  opinion,  as  it  appears  In 
of  respondmt,  the  following  part 

"In  the'  making  of  the  contract 
company  was  represoited  by  Reub 
who  Is  admitted  to  have  hem  the 
the  cotapKDy.  The  said  purchasers 
session  of  the  lot,'  and  began  the  e 
a  building  thereon.  It  was  their 
to  conduct  a  restaurant  In  the  bt 
partners,  and  to  that  end  a  few  hm 
lars  was  deposited  in  the  partnen 
of  Dineen  ft  Stout,  all  of  which  & 
testifies  beltmged  to  her.  The  cca 
the  par<diase  of  the  premises  In  que 
not  made  In  the  partnwshlp  naoM 
second  parties  took  the  property 
ants.  On  July  11,  1906,  Mrs.  Stou 
family  vrete  sleeping  mt  the  lot  and 
tlally  moved  Into  the  bnlldlng  then 
of  constmctlon;  and  m  that  day,  a 
any  of  tbe  deferred  payments 
made,  Dineen  abandoned  the  pro] 
secretly  1^  this  part  of  the  stai 
with  him  all  of  the  partnership  fui 
posit,  some  93BO. 

"After  the  departure  of  Dineen,  1 
and  Mr.  Howe^  the  agent  of  tbe  vc 
a  conversation  as  to  the  adrlsabll 
ting  the  contract  lapse  by  forfeltnr 
payment,  to  the 'end  that  Mrs.  St 
then  acquire  the  property  in  her  o 
Neither  of  the  socond  parties  paM 
monthly  installment  within  the  tin 
ed  1^  the  contract,  but  on  the  24tl 
1906,  Mrs.  Stout  paid  the  land  ooni 
Thweaftw  Mrs.  Stout  oontbraed 
monthly  paymento  of  flO  on  or  1 
18th  of  each  month,  except  that  tlu 
for  the  mmth  of  April  fallowing  ' 
on  the  19th,  and  the  company  cred 
payments  on  the  contract,  and  oa 
1008,  Indorsed  the  contract  as  pal 
We  here  taisert  the  finding  npon 
tlon.  which  Is  as  follows:  That  1 
on  tbe  24th  day  of  July,  1906,  foi 
pose  of  acquiring  said  property  1 
dividual  right  and  with  tbe  bdtei 
and  said  Dlneen's  rl^ta  xmder  salt 
were  forfeited  and  that  ahe  could  i 
the  legal  title  thereto,  all  of  wbldi 
and  at  all  tiroes  since  known  to 
company,  defendant  Stout  paid 
company  910  toward  the  purdiaa 
property,  and  thereafter  contlnuei] 
monthly  payments  of  $10  until  saU 
was  fully  paid  for;  and  the  aald 
with  full  knowledge  ot  aU  the 
facts,  acc^ted  all  of  aald  payn 
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credited  them  on  the  original  contract,  and 
■on  the  IStfa  day  of  July  Indorsed  the  Bald 
contract  as  paid  In  full.'  On  the  25tb  of 
S^tember.  1906,  ajt  which  time  the  bnildlnK 
was  not  fnlly  completed,  bat  Mrs.  Stout  was 
living  therein  with  ber  family,  and  she  h^^ 
tofore  baring  made  three  monthly  paymwits 
of  $10  each,  she  executed  and  filed  with  tbe 
county  recorder  ber  declaration  In  due  form 
o^lming  the  premises  as  a  homestead. 

"The  account  on  the  land  company's  books 
-was  carried  througfaont  the  whole  time  in 
the  name  of  Dlneen  &  Stout,  but  It  does  not 
api>ear  that  Mrs.  Stout  consented  to  or  bad 
any  knowle*^  of  how  the  account  was  kept 
After  all  paymmts  were  made  Mrs.  Btout 
demanded  a  deed  of  tbe  property  to  her  and 
tbe  company  refused  on  account  of  tbe  fact 
that  the  contract  was  in  the  name  of  Dlneen 
as  well  as  Mrs.  Stout.  Dlneen  has  never 
since  his  departure  asserted  any  interest  In 
tbe  property,  or  made  or  offered  to  make 
any  payments  on  the  contract,  nor  has  he 
returned  to  this  part  of  the  state.  Mrs. 
Stout  insured  tbe  building  with  the  plaintiff, 
and  it  was  thereafter  burned.  Certain  Judg- 
ment creditors  hereinbefore  referred  to  lev- 
led  upon  the  proceeds  of  tbe  Insurance  In  the 
tiands  of  tbe  plaintiff,  and,  since  Mrs.  Stout 
also  claimed  tbe  same  money,  the  plalntifF 
-bronEEht  this  action  to  have  it  determined  to 
whom  tbe  mon^  should  be  paid,  making  all 
.of  the  claimants  d^endants.  At  the  trial 
It  was  stipulated  by  the  parties  that  the 
-court  should  determine  the  sole  question  of 
the  validity  of  the  alleged  homestead,  and 
render  Judgment  for  Mrs.  Stout,  if  the  home- 
stead was  found  to  be  valid,  and  otherwise 
for  tbe.  other  defendants. 

[4]  **Tbe  anthoritles  are  uniform  that  one 
who  holds  possession  of  land  under  an  ex- 
ecutory  contract  of  purchase  may  declare  a 
valid  homestead  therein. 

[i]  "The  decisions  In  this  state  are  equally 
-uniform  In  holding  that  a  valid  homestead 
cannot  be  created  In  lands  held  In  cotenancy. 
The  Important  question,  then,  is  whether 
Mrs.  Stout  and  Mr,  Dlneen  were  cotenants 
when  the  declaration  of  bomeetead  was 
made:  There  can  be  no  doubt  that  from  the 
date  of  the  contract  of  purchase  to  the  de- 
parture of  Dlneen  they  were  tenants  in  com- 
mon of  the  property,  and  the  question  is 
whether  there  was  a  severance  of  such  co- 
toiancy.  The  only  rational  conclusion  to  be 
drawn  from  the  conduct  of  Dlneen  under 
all  the  circumstances  of  the  case  Is  that  he 
intentionally  abandoned  the  contract  and 
tbe  premises.  In  determining  bis  Intention 
in  learlng,  tbe  court  may  consider  all  of  bis 
subsequent  acts  and  omissions  as  well  as  tbe 
drcDinstancea  under  which  be  left;  not  that 
a  subsequently  formed  intent  -can  in  any 
manner  qualify  the  act  of  leaving,  but  his 
subsequent  conduct  may  be  looked  to  in  as- 
certaining what  his  Intent  was  at  the  time 
lie  left 

[t]  "In  so  fftr  as  Dlneen  was  able  to  do  so 


he  abandoned  his  rights  In  the  premlseB. 
Could  he  divest  bis  title  by  mere  abandMi- 
inent?  It  seems  clear  that  title  in  fee  can- 
not be  so  divested.  Davenport  v.  Turpln,  43 
Cat.  987.  It  is  equally  dear  that  title  by 
naked  possession  can  be  so  dlrested.  Olnc- 
kauf  V.  Beed.  22  Cal.  4«8:  St  John  t.  Kldd. 
26  Cal.  264;  McCann  t.  McMillan,  120  Cal. 
360,  62  Pac  31. 

"Title  under  an  executory  contract  of  pur- 
chase not  being  dependent  upon  the  fact  of 
possession,  it  is  at  least  doubtful  whether 
under  the  circumstances  of  this  case  Diueea 
could  divest  himself  of  title  by  mere  aban- 
donment, independent  of  any  question  of  es- 
toppel, adverse  possession  or  forfeiture.  Then 
aa  to  forfeiture: 

[7]  "By  the  terms  of  the  contract,  time 
of  payment  Is  made  of  tbe  essence  thereof, 
and  failure  to  make  payment  at  the  time 
provided  worked  a  forfeiture  wltbcrat  the 
necessity  of  tbe  vendor's  indicating  lui  elec- 
tion to  claim  a  forfeiture,  and  the  effect  of 
such  forfeiture  was  to  nullify  the  agreement 
and  the  vendor  was  thereafter  uttltled  to 
act  as  if  the  contract  had  not  existed.  2d 
Am.  &  Eng.  Bncy.  Law,  688. 

in  "Thereafter,  of  course,  the  vendor  could 
have  waived  tbe  forfeiture,  so  long  as  the 
rights  of  third  persons  did  not  Intervene, 
but  not  otherwise.  'After  a  forfeiture, 
where  the  render  has  resold  the  land,  tbe 
rights  of  tbe  vendee  will  prerent  the  vMidor's 
waiving  the  forfeiture.*  25  Am.  St  Bug. 
Ency.  of  Law,  686.  A  state  may  waive  a 
forfeiture,  and  if,  before  a  waiver,  the  state 
resells  tbe  land  forfeited,  the  waiver  will 
not  have  tbe  effect  to  divest  the  rights  ac- 
quired by  the  second  purchase.  Borland 
V.  Lewis,  43  Cal.  569.  Where  time  la  of  the 
essence  of  a  contract  of  purchase,  failure  to 
make  payment  at  tbe  time  specified  wor^s 
a  forfeiture.  McAdams  v.  Pelkner,  140  CaL 
354,  78  Pac.  1064.  Under  tbe  facts  of  the 
case  last  dted,  tbe  decision  supports  the 
doctrine  that  after  default  In  payment  under 
a  contract  of  the  character  of  that  In  this 
case,  if  the  vendor  roells  the  land,  the  rights 
of  the  second  purcbaser  will  prevent  the 
vendor's  waiving  the  forfeiture. 

"By  nonpayment  of  the  Installment  due 
July  18,  1006,  Mrs.  Stout  and.  Mr.  Dlneen 
forfdted  all  their  rights  under  the  contract, 
and  thereafter  tbe  land  company  was  at 
liberty  to  resell  tbe  property,  either  to  Mrs. 
Stout  or  to  any  other  person.  Had  Mrs. 
Stout  then  purchased  the  property  by  agree- 
ment with  the  land  company,  after  tbe  for- 
feiture, in  the  absence  of  fraud,  she  would 
h^ve  taken  it  freed  from  any  claim  at  Dl- 
neen as  cotaiant  or  othwwlae.  There  was  a 
severance  of  the  cotenancy  by  tbe  forfeiture. 
All  Interests  were  nnlted  in  ene  person,  tbe 
land  company.  The  forfeiture  was  complete 
without  the  necessity  of  any  affirmative  ac- 
tion by  the  vendor,  and,  while  the  vendor 
might  have  walred  the  forfeiture,  it  did  not 
do  so.   If  the  contract  had  prorlded  for  a 
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forfeiture  at  the  option  of  the  Tender,  and 
after  default  the  vendor  bad  declared  tbe 
contract  forfeited,  the  parties  would  then 
have  been  In  the  same  position  that  they 
were  after  the  default  in  this  case.  In  either 
case  It  would  still  have  been  within  tbe 
power  of  the  vendor  to  waive  the  forfeiture, 
either  expressly  or  by  unequivocal  acts  man- 
ifesting an  inteution  to  waive  It  Had  tbe 
contract  provided  for  a  forfeiture,  not  abso- 
lutely, but  only  at  the  option  of  the  vendor. 
In  the  event  of  nonpayment  at  the  time  spec- 
ified, then,  of  course,  tbe  act  of  one  coten- 
ant  after  forfeiture  and  prior  to  the  exercise 
of  such  option  by  the  vendor  would  Inure  to 
tbe  benefit  of  his  cotenants;  but,  after  the 
forfeiture  Is  'complete,  then  a  cotenant  may 
proceed  as  If  the  cotenancy  had  never  exist- 
ed. The  principle  la  not  unlike  that  involved 
in  a  redemption  by  a  cotenant  of  lands  sold 
under  foreclosure.  Prior  to  the  expiration 
of  tbe  period  allowed  for  redemption,  the 
.  purchase  of  tbe  property  or  Ita  redemption 
by  one  cotenant  will  Inure  to  tbe  benefit  of 
all,  but  after  tbe  period  of  redemption  has 
expired  either  of  the  former  cotenants  may 
purchase  the  property  as  bis  own,  without 
incurring  any  liability  to  hia  former  coten- 
ants. 

/  [1, 1 1)  "Since  the  knowledge  of  Howe,  the 
/  agent,  was  the  knowledge  of  the  land  com- 
'  pany,  It  must  be  held  that  the  company  was 
aware  of  all  tbe  circumstances  surrounding 
the  transaction,  the  abandonment  of  tbe 
property  by  Dineen,  the  default  In  payment, 
the  fact  that  Mrs.  Stout  was  making  tbe 
payments  thereafter  for  herself  and  not  for 
the  cotenancy;  and,  while  the  company  did 
not  expressly  resell  the  premises  to  her  as  It 
might  lawfully  have  done.  It  did  accept  ber 
payments  to  the  full  amount  of  the  purchase 
price  first  agreed  upon,  wltb  fall  knowledge 
of  the  facts,  knowing  that  such  payments 
were  made  by  ber  with  the  Intention  and 
^pectatlon  of  acquiring  tbe  premises  as  her 
Individual  property,  and  In  such  a  case  I 
am  of  the  opinion  that  an  Implied  contract 
resulted  between  Hie  parties  In  tbe  terms 
mutually  nnderstood  between  them,  though 
not  expressed  In  -words. 

"An  Implied  contract  may  be  said  to  exist 
where  tbe  int«itto&  of  tbe  parties,  though 
not  expressed  In  words,  may  be  gathered 
from  tbdr  acts,  viewed  In  tbe  llgbt  of  sur- 
rounding circumstances.  It  will  be  Implied 
that  a  party  did  make  such  agreement  as 
ander  the  circumstances  disclosed  he  ought 
In  fairness  to  have  made.  Tbe  land  com- 
pany having  accepted  payment  from  Mrs. 
Stout  for  the  property.  It  ought  In  falm^ 
to  transfer  It  to  her,  and  I  do  not  under- 
stand that  the  land  company  Is  endeavoring 
to  escape  that  obligation,  but  that  In  Its  re- 
fusal to  convey  to  Mrs.  Stout  its  only  pur- 
pose was  to  be  protected  from  any  clQlin 
which  Dineen  might  have  to  the  property. 


Mrs.  Stout's  tender  of  payment,  In  view  of 
tbe  circumstances  under  which  It  was 
made,  must  be  treated  as  an  offer  to  pur- 
chase tbe  property,  and  the  unqualified  ac- 
ceptance of  such  payment  by  the  compan; 
was  In  effect  an  acceptance  of  ber  offer. 
A  voluntary  acceptance  of  the  benefit  of  a 
transaction  la  equivalent  to  a  consent  to  all 
tbe  obligations  arising  from  It,  so  far  as  tbe 
facts  are  known,  or  ought  to  be  known,  to 
the  person  accepting.  Civ.  Code,  |  1^;  Sim- 
mons V.  Bedell,  122  Cal.  841  [55  Pac:  3,  68 
Am.  St  Rep.  85.]" 

We  think  the  iudgment  is  a  Just  one,  and, 
for  the  reasons  stated  in  the  tonsoing,  it 
la  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BOB^ 
NETT,  J. 


CLIFTON  et  aL  T.  HERRIGK  et  iL 
(Olv.  9S8.) 

(IMstrict  Coart  of  Appeal,  Second  District, 
California.   Jane  22,  1011.) 

1.  Fbaudclent  Cohtxtabcxb  d  299*)— Sn- 

DENCB— SUFFICIENCT. 

Evidence  In  an  actim  Involving  the  issae 
of  fraudulent  conveyance  held  to  suatain  a  fiod- 
ing  that  the  judgment  debtor  purchaBed  the 
property  with  ber  separate  funds,  and  took  title 
thereto  in  her  daughter's  name  with  intent  to 
defraud  the  judgment  creditor. 

[Ed.  Note. — For  other  caaea,  see  EVaodalent 
Conveyancea,  Cent  Dig.  %  £81;   Dec.  Di{.  | 

2.  Fbauduuiiit  Convetakcbs  (i  230*)  — Ef- 
fect AS  TO  CBEorroHs. 

Under  Civ.  Code,  I  3439,  declaring  a  trans- 
fer of  property,  with  intent  to  defrand  a  cred- 
itor, void  against  the  creditor,  a  judgment  debt- 
or having  Dought  property  with  ber  separate 
funds  and  talcen  title  in  the  name  of  her  oaoKb- 
ter  with  intent  to  defrand  the  judement  cieditor, 
such  creditor  may  levy  on  and  sell  the  property 
as  that  of  the  judgment  debtor. 

[Ed.  Note.— For  other  cases,  see  Frandalent 
Conveyances,  Gent  Dig.  |i  600-684;  DecDif. 
I  230.*] 

3.  Frauditlent  Cohvetancbs  (I  181*)— Ul- 

DECUBED  VOLUNTABT  TBUST. 

There  having  been  oo  declaration  of  a  vol- 
untary trust,  duly  executed,  till  C.  deliveied 
money  to  her  daughter,  which  was  after  C.  btd 
become  indebted  to  others,  tbe  fact  that  she  bad 
been  secretly  holding  the  money  which  beloDxed 
to  ber  as  heir  of  a  decedent  for  her  dau^ter, be- 
cause  decedent  wanted  tbe  daughter  to  hare  it. 
gave  the  daughter  no  right  thereto  aa  beaefidary 
of  a  voluntary  trust  against  the  crediton. 

[Ed.  Note.— For  other  cases,  aes  Fraoduint 
Conveyances,  Dec.  Dig.  f  181.*] 

4.  ElBCUnOH  (8  286*>— RlOHTB  AoAinsi  Pu> 
CHABEB— VOLUNUBT  ADVANdlCIRn. 

The  payment  of   taxes  and  assesnooit 

aralnst  and  installments  on  the  purchase  price 
of  property  by  one  not  the  owner  or  claimiDK  to 
be  the  owner  thereof  eonstltnte  a  volnatary  ad- 
vancement, giving  him  no  interest  in  the  fSHf 
erty  as  against  the  purchaser  on  execution 
against  the  owner. 

[Ei.  Note.— For  other  casoL  see  Iheenttoe, 
Dec.  Dig.  f  288.*] 
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Appeal  from  Superior  Conrt,  Lm  Angles 
Coun^ ;  Leon  F.  Moss,  Judge. 

Action  by  Flora  K.  Clifton  and  ber  taas- 
baod  against  C  N.  Herrick  and  anotbtt, 
Jndgm^ts  for  defwdants.  PlalntUta  ap- 
peal. Affirmed. 

Schweitzer  &  Huttoo,  for  appellants.  F. 
C.  AOS  tin  and  Wl  P.  Li  Statford,  for  respond- 
ents. 

SHAW,  J.  Action  to  quiet  title  to  real 
estate.  Plaintiffs  were  busband  and  wife, 
and  by  a  complaint  In  tbe  usual  form  in  such 
cases  alleged  tbat  Flora  K.  Clifton  was  tbe 
owner  of  tbe  property  In  gnestlon,  and  that 
defendant  C  N.  Herrick  and  bis  codefendants 
wrongfully  and  without  rlgbt  asserted  a 
claim  and  Interest  therein.  Defendants  an- 
swered, denying  Flora  K.  Clifton's  owner- 
ship of  tbe  property,  and  allied  that  title 
thereto  was  vested  In  C  N.  Herrick  under 
and  by  virtue  of  a  sheriff's  deed  made  and 
delivered  to  blm  by  virtue  of  a  sale  under 
an  execution  Issued  npon  a  Judgment  against 
Kate  Cockran,  tbe  mother  of  plaintiff  Flora 
K.  Clifton,  who,  It  is  alleged,  purchased  and 
paid  for  the  property  with  ber  separate 
funds,  and  while  the  Judgment  was  In  force 
caused  the  same  to  be  conveyed  to  plaintiff 
Flora  K.  Clifton  for  tbe  purpose  of  defraud- 
ing the  holder  of  tbe  judgment 

The  court,  In  effect,  found  tbat  Flora  K. 
Clifton  was  not  the  owner  of  tbe  lot  In  ques- 
tion and  bad  no  estate  or  interest  therein; 
that  on  October  1,  1902,  and  while  Kate 
Cockran,  mother  of  said  Flora  K.  Clifton, 
was  a  Judgment  debtor  of  Ann  Herrick,  she, 
said  Kate  Cockran,  with  ber  separate  funds, 
purchased  tbe  lot  and  took  tlUe  thereto  in 
the  name  of  Flora  K.  Clifton  with  Intent  to 
defraud  said  Ann  Herrick  and  hinder  and  de- 
lay her  in  the  collection  of  said  Judgment 
BO  held  by  ber  against  said  Cockran;  tbat 
thereafter  Ann  Herrick  duly  assigned  said 
Judgment  to  defendant  O.  N.  Herrick,  who 
brought  suit  thereon  and  obtained  a  renewal 
thereof,  upon  wblcb  an  execution  was  Issued 
and  levy  tbereof  made  upon  said  lot  and  tbe 
same  was  thereafter  sold  to  defendant  G.  N. 
Herrick,  to  whom.  In  due  time,  tbe  sheriff 
made  and  delivered  bis  deed  conveying  tbe 
property  to  said  C  N.  Herrick,  by  virtue  of 
which  he  became  the  owner  thereof  in  fee; 
that  at  tbe  time  of  the  sale  under  said  execu- 
tion said  Kate  Cockran,  the  Judgment  debt- 
or, was  the  real  owner  In  fee  of  the  lot  so 
standing  in  the  name  of  Flora  K.  Clifton, 
who  held  tbe  title  as  a  secret  trust  for  tbe 
benefit  of  Kate  Cockran. 

Upon  these  findings  the  court  rradered 
Judgment  tbat  Flora  K.  Clifton  bad  no  right, 
title  or  interest  in  tbe  property.  The  appeal 
is  from  the  Judgment  and  an  order  denying 
plaintiff's  motion  for  a  new  trial 

[1]  App^Iants'  sole  coutoitlon  for  a  re- 
versal la  based  upon  the  claim  tbat  the  find- 
ings are  not  supported  by  tbe  evldrace.  It 
appears  tbat  tbe  purchase  price  of  tbe  lot. 


wblcb  was  bought  In  October,  1002,  was  $2,- 
6S0,  of  which  sum  $800  was  paid  in  cash 
and  the  balance  thereof  paid  In  monthly  In- 
stallmrats  of  f25  each.  Appellants  contend 
that  Flora  K.  Clifton  paid  this  9300  out  of 
f600  left  to  her  by  Jane  Poindexter,  her 
grandmother,  tbat  upon  the  purchase  of 
the  propwty  she  rented  It  to  her  parents, 
who  paid  ber  $20  per  month  rent,  and  this 
rental,  plus  $S  per  month  taken  from  the  re- 
mainder of  the  $600  so  left  her  by  Poindexter, 
was  used  in  making  tbe  monthly  payments  up- 
on the  property.  There  is  evidence  tending 
to  show  tbat  Jane  Poindexter,  the  mother  of 
Kate  Cockran,  died  intestate  in  1892,  leaving 
as  ber  sole  heir  the  said  Kate  Cockran,  ber 
daughter;  that  a  few  days  after  her  deatb 
Kate  Co<^ran  discovered  among  her  effects 
$600  In  cash.  No  administration  was  bad 
upon  the  estate,  and  It  does  not  appear  tbat 
Jane  Poindexter  at  any  time  expressed  any 
wish  to  Kate  Cockran  as  to  the  disposition 
of  the  $600 ;  and  while  tbe  husband  testifled 
to  tbe  fact,  wholly  immaterial,  that  he  heard 
Jane  Poindexter  in  her  lifetime  say  tbat  she 
wanted  all  her  property  to  go  to  Flora  K. 
Clifton,  it  does  not  appear  tbat  he  ever  In- 
formed bis  wife  of  tbe  wish  so  expressed. 
Nevertheless,  Kate  Cot^ran  testifies  tbat  she 
regarded  the  money  as  belonging  to  her 
daughter  Flora  K.  Clifton,  and  the 
tlaie  of  her  mother's  death  until  the  daugh- 
ter reached  the  age  of  18,  comprising  a  pe- 
riod of  ^bt  years,  she  held  this  9600  intact 
In  denominations  as  found,  and  In  moving 
from  place  to  place  kept  It  in  her  taonae  and 
delivered  It  to  ha  daughter  on  ber  d^t- 
eentb  birthday. 

Upon  tbe  pnrcbase  of  the  property,  Kate 
Cockran  and  her  husband  took  possession 
thereof,  and  from  that  time  continued  to 
occupy  the  same  down  to  the  date  of  the 
filing  of  the  complaint,  December  24.  1907, 
a  period  of  some  62  months,  the  husband 
testifying  that  during  said  time  be  paid 
Flora  K,  Clifton  $20  per  month  rent  there- 
on, and  she  testifying  tbat  she  used  this 
$20,  together  with  $S  of  ber  own  money, 
which  Included  the  remainder  of  tbe  fund 
claimed  to  have  been  left  by  the  grandmoth- 
er, in  payment  of  the  monthly  installments 
dne  upon  the  pun^ase  price  of  tbe  property. 
This  continued  to  tbe  time  that  Flora  K. 
Clifton  was  married,  daring  which  time  wltb- 
oQt  so  far  as  dlsdoaed  by  the  record,  tbe 
payment  by  ber  of  anytbli^  on  account  of 
board  or  lodging.  The  evidence  further  tends 
to  show  tbat  the  negotiations  for  the  pur- 
chase of  the  property  were  conducted  by 
Kate  Co(&ran,  who  personally  made  tbe  pay- 
ment of  $300  thereon  and  at  the  time  stated 
to  the  agent  of  tbe  seller  tbat  the  sum  paid 
"represented  about  all  she  bad  in  the  world 
and  she  wanted  to  be  careful  of  it,"  and 
that  she  stated  that  she  was  buying  tbe 
property  for  ber  daughter.  There  was  also 
evidence  to  tbe  effect  tbat  Kate  Cocluran  had 
said  that  she  put  the  property  in  Flora's 
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name  bo  that  Aaa-Henlfik  conld  not  get 
bold  of  it,  and  that  Flora  flboold  always 
speak  of  It  as  inopeity,  together  with 
other  testimony  of  like  diaracter.  We  are 
of  the  opinion  that  this  erldoice  la  ample 
to  sijpport  the  flndlngs. 

[21  The  fcanaoloit  Intuit  helng  estahllsh- 
ed,  the  transfer  of  the  properly  as  against 
Herrlck,  the  holder  of  the  Judgment,  was 
void.  Section  8489,  CIt.  Code.  Being  Told, 
the  property  r^ualned  that  of  Kate  Cockran, 
ttie  Judgment  debtor,  and  Herrlck  was  aa- 
thorlzed  to  lery  upon  and  sell  the  same  as 
though  no  transfer  had  been  attempted.  1 
Freeman  on  Sxecnilons,  1 136 ;  Boll  t.  rord, 
68  CaL  176,  4  Pac.  1175 ;  Beklns  Dleterle. 
6  Cal.  App.  690^  81  Fac.  178. 

[3]  It  la  Btrennonsly  argoed  by  appellants 
that  as  to  the  |600  Kate  Cottein  was  a 
seLf-amstltuted  trustee  for  Flora  K.  Clifton. 
The  record  gives  no  snpport  to  the  eonten- 
titm  that  the  latter  acquired  this  mon^  from 
Jane  FOlndeztw.  Under  the  statute  of  de- 
scoits  and  dlstribntlon,  It  descended  to  Kate 
Cockran  subject  to  the  right  of  administra- 
tion of  the  estete  of  the  deceased.  In  the 
absence  of  an  exerdse  of  such  rl^t,  Kate 
GodETsn,  the  sole  heir,  conTwted  the  same 
to  her  own  use.  Until  the  dellverj  <a  the 
money  to  her  daughter,  there  was  no  dec* 
huatlon  of  a  voluntary  trust  duly  executed, 
as  urged  by  appellants.  Therefore  the  case 
of  Estate  of  Webb,  40  Gal.  641,  cited,  has  no 
ai^llcatlon,  and  does  not  support  apptflanti^ 
«)ntentlott.  The  money,  11,500^  which  forms 
the  basis  of  the  Herrlift  Judgment,  was  bor- 
rowed from  Ann  Herridc  in  1896.  Hence 
It  clearly  appears  Uiat  Kate  Oockrui  at 
that  time  was  In  possession  and  control  of 
this  leoo  and  did  not  execute  the  alleged 
self-lmptwed  trust  until  some  four  years  aft- 
er becoming  inddited  to  Ann  Herrlck.  The 
$600;  like  property  otherwise  scqnired,  be- 
came Kate  Cockran's  proputy  and  subject 
to  the  payment  of  her  debt  to  Ann  Herrlck. 
It  is  nnnecessary  to  cite  authorities  In  sup- 
port of  the  principle  that  she  had  no  right 
to  make  either  the  mon^  or  the  property 
bought  therewith  the  subject  of  a  gift  to 
her  daughter  in  fraud  of  her  creditors,  The 
facts  here  presented  are  snbstaatlally  the 
same  as  those  Involved  In  the  case  of  Lander 
V.  Beers,  48  CaL  646,  wherein  It  was  held 
to  be  the  duty  of  a  court  of  equity  at  the 
suit  of  a  Judgmoit  creditor  to  declare  the 
deed  fraudulent  and  Told  as  against  such 
creditor. 

[4]  There  Is  some  erldoice  that  after  the 
marriage  of  Flora  K.  Clifton  She  and  her  bui^ 
band  contributed  something  towards  the 
monUily  payments  <m.  account  of  the  pur- 
chase price  of  the  property,  o  well  sa  paid 
something  on  account  of  aasessmenta  and 
taxes,  and  appellanta  contend  that,  If  for 
no  other  reason  sudi  paymente  entitled 
plalnttfFs  to  some  Intemt  In  the  property. 


and  tat  that  reaasn  a  neir  trial  diosid  be 
granted.  It  appears  trmn  the  record  that 
only  $300  of  the  |600  left  by  Jane  Polndexter 
and  ctmvMrted  1^  Kate  Cockran  was  applied 
In  making  the  Initial  paymmt  upon  tlie  pzop- 
erty,  leaving,  as  shown  by  the  evidence  ut 
Flora  K.  Oifton.  the  sum  of  $300  in  ber 
possession.  This  balance  of  $300,  exdnsive 
of  Interest  thereon,  togethw  with  the  |20 
per  month,  claimed  to  have  been  paid  as  rent 
by  Kate  Co<Aran  and  ber  husband,  woold 
constitute  a  fund  practically  sufficient  hi 
amount  to  cover  all  of  the  deferred  pay- 
ments up  to  the  time  of  instituting  the  suit 
The  husband  of  Flora  K.  Clifton  testlfiei 
that  be  paid  taxes  upon  the  property,  but 
he  does  not  state  the  amount  of  sudi  taxei, 
and  assuming  that  he  would  be  entitled  to  an 
Interest  In  the  property  by  reason  of  flnch 
payment,  a  fact  which  we  do  not  concede, 
nevertheless.  It  cannot  be  determined  upon 
this  record  what  sum  be  paid.  We  are  of 
the  opinion,  however,  that  Inasmuch  ss  be 
did  not  own  the  property,  nor  claim  to  own 
It,  the  payment  of  taxes  and  assessmeDts 
by  him,  and  Installmenta  upon  the  parcbase 
price  as  well,  must  be  deemed  voluntary  adr 
vancementa  noder  which  he  could  be  oitl- 
tied  to  no  Interest  In  the  estate  Itself. 

The  facts  clearly  established,  together  with 
the  legitimate  Inferences  wtUdi  the  court 
was  Justified  in  drawing  from  such  facta 
(Maxson  v.  Llewelyn,  122  Cal.  195,  54  Pac 
732),  fully  support  the  findings,  and  the  Jndf- 
mmt  and  order  are  affirmed. 

We  concor:  ALLDN,  P.  J.;  JAHES^  X 


CBBDITOES'  UNION  v.  LUNDT.   (Clv.  784) 

(District  Court  of  Appeal,  First  District 
GaUfomia.   July  6,  1811.) 

1.  Biixa  ANO  Notes  (S  493*)— AcnoifS-PBi- 

SUHPnONB— CONBIOXSATION.  _ 

Under  Code  Civ.  Proc.  1  19G3,  sobd.  21, 
making  it  a  disputableiffesuiivtion  that  a  note 
was  indorsed  for  a  luffident  comridezatioB,  ind 
Civ.  Code,  i  1614,  providing  that  a  written  tn- 
Btrument  U  preBumiitive  evidence  of  considerB* 
tion,  the  Introduction  in  evidence  of  a  note  at- 
siffiud  to  plaintiff  raised  the  presumption  tbtt 
it  was  given  for  a  valuable  cousideradoa  so  •> 
to  make  out  a  prima  facie  case  for  pUintiff. 
80  as  to  place  tne  burden  of  showing  want  u 
consideration  upon  defendant.  Civ.  Code,  |  161% 
providing  that  the  burden  of  abowfng  want  of 
consideration  to  support  an  Instmmait  is  spoa 
the  party  seeking  to  avoid  it. 

[Ed.  Note.— For  other  cases,  see  Bills  «rf 
Notes,  Cent  Dig.  {J  1652-16&:  Dec.  DIs-  I 
493.*] 

2.  EVIDEHCB   d  96*)  — BOTDEH   OF  PEOOf- 

Nsw  Hattsb.  . 
In  an  actiM  <m  a  note  given  to  a  nonnsi- 

dent  life  insuraDce  company  as  a  premium 
ment,  the  burdea  was  upon  defendant  to  show 
that  the  insurance  comrany  issuing  the  policy 
failed  to  comply  with  tiie  ttwe  rslatins  to  m 
transaction  of  insuranoe  bodness  in  thu  itsle; 
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that  beins  new  loatter  pleaded  by  it  as  a  special 
defense. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  119-121;  Dec  Dig.  S  OG-*] 

8.  BviDENCB  (I  474^*)— Opinion  Eyidencs— 

Opinion  of  Aobnt. 

Iq  an  action  on  a  note  given  to  a  life  in- 
sarance  company,  a  soliciting  agent  of  the  com- 
pany could  not  give  bis  opinion  as  to  whether 
under  tbe  drcumstaneea  stated  In  the  applica- 
tion the  company  would  have  paid  the  policy 
upon  defendant's  death. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  2220-2233;  Dec.  Dig.  §  474i^.*] 

4.  Evidence  (j  158*)— Best  Evidence— Ceb- 

TIFICATB  OF  INCOBPORATIOH. 

A  certificate  of  incorporation  filed  in  the 
office  of  tbe  Secretary  of  State  was  tbe  best 
evidence  of  its  coDtents  as  well  as  the  best  evi- 
dence of  the  incorporation  of  the  company ; 
Code  Civ.  Proc  |  182».  providing  that  a  writ- 
ten instmrneot  is  Itself  the  best  iKMtible  evi- 
dence of  Its  existence  and  contents. 

[Ed.  Note.— For  other  casps,  see  Evidence, 
Cent.  Dig.  <  610;  Dec  Dig.  }  158.*] 

5.  COBPOBATIONS  (j  2S*)— Db  Faoto  Cobfo- 

BATIONB— POWEBS. 

A  de  faoto  corporation  could  bob  on  a  note 
assigned  to  it ;  Civ.  Code,  S  358,  providing  that 
the  doe  incorporation  of  a  company  claiming 
in  ^ood  faith  to  be  a  corporation  and  doing 
business  as  snch  shall  not  be  inquired  into  col- 
laterally In  a  private  suit  to  which  snch  de 
facto  corporation  may  be  a  party. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  70;  Dec.  Dig,  (  2a*] 

6.  Insubancb  (g  188*)— Pbeuiuic  Notes— Ac- 
tions—Instbuctions. 

Where,  in  ao  action  on  a  note  executed  by 
defendant  to  an  insurance  company  for  the  first 
premium,  there  was  evidence  supporting  plain- 
tiff's theory  that  thi  negotiations  for  the  insur- 
ance were  merged  into  a  completed  and  execut- 
ed written  contract  <rf  insurance  enforceable 
against  tbe  company,  a  requested  instruction  by 
defendant  requiring  a  verdict  for  defeadant  if 
there  was  at  tbe  beginning  of  the  negotiations 
an  oral  agreement  by  the  insurance  company's 
agent  that  the  note  sued  on  need  not  l>e  paid 
unless  defendant  finally  concluded  to  accept  tbe 
policy  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  S  188.*] 

7.  IRSUBANCK  (S  187*)— Premium  Notes— Ac- 
tions—Defenses. 

That  insured's  original  application  for  a 
life  policy  stated  that  he  had  not  paid  the  so- 
liciting agent  the  first  year's  premium  and  the 
application  was  subsequently  altered,  without 
insnred's  knowledge,  so  as  to  state  that  the 
premium  was  paid,  would  not  of  itself  author- 
ise a  verdict  for  insured  In  an  action  on  a 
first-premium  note  ^ven  by  him  on  the  ground 
that  no  binding  agreement  had  been  executed. 

[Ed.  Note.— For  other  cases,  see  loanrance, 
Dec  Dig.  I  187.*] 

&  AfFKAL  and  EbBOB  (I  1064*)  —  INSTBUO- 

TION8—RCQUE8TS— Modification  . 

There  was  no  prejudicial  error  in  modify- 
ing a  requested  instruction  where  the  subject 
thereof  was  sufficiently  covered  in  the  court's 
charge. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1064.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  tbe  Creditors'  Union  against  A. 
L.  LuDdy.    From  a  Judgment  for  plaintiff 


and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

R.  H.  Countryman,  for  appellant.  Altken 

&  Altken,  for  responduit. 

LENNON,  P.  J.  The  defendant,  A.  L. 
Lundy,  made  application  to  the  Northwest- 
ern Mutual  Life  Insurance  Company  for  a 
policy  of  insurance  upon  his  life,  In  the 
amount  of  $10,000,  and  gave  his  promissory 
note  for  tbe  sum  of  $001.60  in  payment  of  the 
Brst  premium.  The  note  was  made  payable 
to  Clarence  M.  Smltb,  the  general  manager 
of  the  company,  who  personally  paid  to  bis 
principal  the  amount  of  the  premium  upon 
tbe  Issuance  and  delivery  of  the  policy  to  tbe 
defendant  The  note  was  Bubsequently'  as- 
signed to  the  corporation  plaintiff.  When 
tbe  note  became  due  tbe  defMidant  refused  to 
pay  It.  and  this  action  waa  brought  to  en- 
force payment  Judgment  was  entered  lo 
favor  of  tbe  plalntlfr  upon  the  verdict  of  a 
Jury.  This  appeal  is  from  tbe  judgment  and 
the  order  denying  the  defendant's  motion  for 
a  new  trial. 

As  a  defense  to  the  action  tbe  defendant 
relied  upon  tbe  absence  of  a  consideration 
for  tbe  execution  of  tbe  note,  and  also  plead- 
ed a  total  failure  of  consideration  therefor 
if  it  should  be  found  that  a  consideration 
ever  existed.  The  defendant's  motion  for  a 
nonsuit  waa  properly  denied. 

[1]  The  Introduction  of  the  note  in  evl- 
Aeace  as  a  part  of  the  plaintlfTs  case  carried 
with  it  the  presumption  that  it  was  given 
for  a  valuable  consideration  (Code  Civ.  Proc. 
S  1963,  aubd.  21;  Civ.  Code,  S  1614),  and  es- 
tablished a  prima  facie  case  for  tbe  plaintiff. 
The  burden  of  showing  a  want  of  considera- 
tion was  upon  tbe  defendant  Civ.  Code, 
§  1615. 

[2J  The  plaluticr  was  not  required  to  show 
as  a  part  of  its  case  in  chl^  that  the  nonresi- 
dent Insurance  company  which  issued  tbe 
policy  of  insurance  in  question  bad  thereto- 
fore compiled  with  the  existing  laws  govern- 
ing tbe  transaction  of  insurance  busing  in 
this  state.  This  was  new  matter  pleaded  by 
tbe  defendant  as  a  special  defense  to  the 
action,  and,  assuming  it  to  be  a  valid  de- 
fense, tbe  burden  of  proof  in  that  behalf  was 
upon  the  defendant  Coppedge  v.  Goetz 
Brewing  Co.,  67  Kan.  851,  73  Pac.  908;  Amer- 
ican Ins.  Co.  T.  Smith,  73  Mo.  368;  American 
Ins.  Co.  T.  Cutler,  36  Mich,  261;  Mason  v. 
Edw.  Thompson  Co.,  94  Minn.  472,  103  N.  W. 
507 ;  Northrup  v.  Wills  Lumber  Ca,  65  JKan. 
769,  70  Pac,  879. 

[8]  There  wu6  no  error  In  che  ruling  of  the 
trial  court  sustaining  plaintiff's  objection  to 
the  hypothetical  and  speculative  question  put 
to  the  witness  Dewey.  This  witness  was 
merely  a  Bolicitlng  agent  of  the  Insurance 
company,  and  tbe  question  objected  to  called 
only  for  his  conclusion  based  upon  an  assum- 
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ed  state  of  facts.  Clearly  the  dedaratione  of 
this  agent  as  to  Trhetha  In  Us  opinion  hla 
prlnc^l  onder  the  drcnmstances  assnmed 
by  the  quffltlon  would  have  paid  the  voUcy 
upon  the  death  of  the  defendant  could  not 
bind  his  principal  or  the  plaintiff  In  this 
case.  The  allegation  of  i^lntUTs  complaint 
that  It  was  a  corporation  organloed  and  ex- 
isting under  the  laws  of  the  state  was  de- 
nied by  the  answer  the  defendant;  and, 
in  an  wdeavor  to  establish  this  fact  the 
plaintiff  was  permitted  to  show  ttat  in  the 
year  19(^  it  had  filed  articles  of  incorpora- 
tion with  the  county  cl&ek  of  the  <dty  and 
county  of  San  Francisco;  that  a  copy  there- 
of, certified  to  by  the  county  clerTK  of  said 
city  and  county,  was  forwarded  to  and  filed 
in  the  office  of  the  Secretary  of  State;  and 
that  the  orli^niU  artkies  of  incorpwatlon 
were  destroyed  by  flT& 

No  complaint  is  now  made  of  the  admls< 
slon  of  this  particular  testimony,  but  it  is 
claimed  that  the  court  subsequentiiy  erred  in 
allowing  parol  testimony  of  the  contents  of 
a  lost  or  destroyed  paper  writlnc  issued 
from  the  office  of  the  Secretary  of  State, 
which  acknowledged  the  receipt  of  a  certified 
copy  of  the  original  articles  of  Incorporation, 
and  purported  to  recite  and  certify  to  the 
contents  of  the  same.  Although  not  so  desig- 
nated in  the  testimony,  it  Is  evldrat  that  the 
destroyed  paper  writing  therein  referred  to 
was  the  certificate  of  incorporation  required 
to  be  Issued  by  the  Secretary  of  State  in  con- 
formity with  the  provisions  of  section  296 
of  the  Civil  Code.  At  the  trial  the  defend- 
ant objected  to  the  oral  testimony  of  the  con- 
tents of  this  certificate,  upon  the  ground  that 
it  was  immaterial,  irrelevant,  incompetent, 
and  not  the  best  evidence.  The  objection 
was  overruled,  and  a  subsequent  motion  to 
strike  out  denied.  If  the  certiQcate  of  incor- 
poration bad  been  in  existence,  its  produc- 
tion would  have  been  primary  evidence  of 
the  facts  which  It  purported  to  declare  and 
publish. 

[4]  In  other  words,  the  certificate  Itself 
was  not  only  the  beat  possible  evidence  of 
its  contents  (Code  Civ.  Proc.  §  1829),  but  the 
best  evidence  as  well  of  the  plaintiff's  incor- 
poration (People  V.  Hagar,  52  Cal.  183;  Wall 
V.  Mines,  130  Cal.  27,  62  Pac.  386).  Upon 
proof  of  its  due  execution  and  that  It  was 
lost  or  destroyed,  secondary  evidence  of  Its 
contents,  by  copy,  or  by  the  recital  of  its  con- 
tents In  some  authentic  document,  or  by  the 
recollection  of  a  witness,  was  admissible. 
Code  Civ.  Proc  gj  1855,  1937. 

[S]  Assuming,  as  defendant  contends,  that 
the  plaintiff's  case  falls  short  of  the  evidence 
required  to  establish  the  creation  of  a  corpo- 
ration de  Jure,  the  record  nevertheless  dis- 
closes evidence  amply  sufficient  to  support 
plaintiff's  existence  as  a  de  facto  corpora- 
tion, and  as  such  it  was  entitled  to  maintain 
this  action.  Civ.  Code.  {  358;  People  v.  La 
Boe.  67  Cal.  680,  8  Paa  84;  First  Baptist 


Ghorcb  T.  Branham  Co,  90  Csl.  22,  27  Fac; 

6a 

[II  GonQtlaint  is  made  of  the  trial  court's 
r^usal  to  give  certain  inatmctlona  requested 
by  the  defendant^  which  required  a  verdict 
for  the  defendant  if  the  Jury  found,  as  claim- 
ed hy  the  defoidant,  that  there  was,  at  the 
incepttcm  of  the  negotlatifma  for  the  contract 
of  insurance^  an  oral  agreHnent  by  the  solic- 
iting agmt  of  the  insurance  company  that 
the  note  in  suit  need  not  be  paid  whoi  due 
unless  the  dtfendant  then  and  finally  con- 
cluded to  accept  the  policy.  Upon  tliis  phase 
of  .the  case  the  evidence  is  in  conflict,  and 
the  record  further  discloses  that  the  defend- 
ant's written  application  for  insurance  was 
acc^ted  and  approved  by  the  insnrance  com- 
pany In  the  sum  ot  $10,000,  with  a  rece^ 
acknowle^^ng  paymmt  of  the  first  year's 
premium,  issued  and  ddivered  to  the  drfend- 
ant.  The  InsbuctifHis  referred  to  directed  a 
verdict  for  the  defendant  regardless  of  the 
plaintiff'a  tlieory  of  the  case,  fonnded  upon 
the  issues  raised  bj  the  evidence,  tlut  the 
negotiations  of  the  parties  had  been  merged 
into  a  completed  and  eiecuted  contract  of  ijk- 
surance  expressed  In  writing  which,  in  the 
event  of  the  def^dant's  death,  conld  have 
been  oiforced  against  the  company,  and  for 
this  reason,  If  for  no  other,  the  defendant's 
requested  instructions  In  this  bdialf  were 
rightfully  refused. 

[7]  It  appears  that  defendanifs  application 
for  insnrance  ui  originally  written  contained 
a  statem^t  by  the  defmdant  that  he  had 
not  paid  the  agoit  taking  tlie  application  tbe 
first  year's  premium,  and  that  the  applica- 
tion had  been  subseqnoitly  and  without  the 
knowledge  of  the  defendant  altered  so  as  to 
read  that  the  said  premium  had  been  paid. 
This  was  a  fact  in  the  case  whidi  the  Jury 
might  consider  in  arriving  at  a  condusIoD 
as  to  whoi  the  contract  of  insnrance  was 
completed  and  executed,  if  at  all,  but  in  and 
of  Itself  it  was  not  sufficiait  to  Jastlfy  a  ver- 
dict for  the  defendant,  and  therefore  tbe  de- 
fendant's requested  Instmctloir  Mo.  6  was 
properly  modified  by  the  trial  court  striking 
out  that  portion  of  the  instruction  which  di- 
rected the  Jury  to  give  a  wdlct  for  tlie  de- 
fendant If  the  Jury  found  that  the  dtfend- 
ant'e  application  had  been  altered  as  stated. 

[8]  It  is  claimed  that  the  trial  court  ored 
in  modifying  dtfendanf s  requested  inatmc- 
tion  No.  7,  bnt  tbe  record  Alls  to  show 
whether  the  Instruction  was  modified  or  re- 
fused, and,  If  modified,  how  and  to  wbat  ex- 
teat.  In  any  event,  the  subject  ot  this  par- 
ticular instmction,  and  of  all  the  remaining 
requested  Instructions,  was  snfficlwtly  cov- 
ered in  the  charge  of  the  oonrt;  and  tb«e- 
fore,  whatevra:  the  action  of  the  court  may 
have  been  in  raising  or  modStjing  tbe  de- 
fendant's Instructions  It  was  trw  from  aror. 

The  Judgmrat  and  order  fu;ipealed  fhnu  are 
affirmed. 

We  concur:    EBBBIOAN,  J.;  HALL,  J. 
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McUURBAY  T.  BODWEI/U    <C!iT.  806.) 
(District  Coart  of  Appeal,  Ftnt  Dintrict, 
California.   July  12,  1911.) 

1.  LiioTATiON  OF  Actions  (|  lOO*)— Fhaui>- 
Coupx^imr. 

The  complaint  In  an  action  to  recover  friMn 
the  estate  of  plaintifTB  daughter  money  which 
had  been  the  community  pzopertv  of  i^ntifl 
and  his  wife,  and  bad  by  the  wife  been  saved 
and  idaced  in  a  safety  deposit  box  of  the  daugh- 
ter, and  on  the  mother's  death  had  been  a^ro- 
priated  by  the  daughter,  brines  tlw  case  within 
Code  Civ.  Proc.  S  ^>  subd. T,  prortding  that  a 
cause  of  action  for  fraud  is  not  deemed  to  have 
accraed  till  discovery  by  the  aggrieved  party  of 
the  tttctB  conatitQting  the  fraud,  it  lowing  that 
plaintiff  had  not  known  of  bis  wife's  Bavinc  the 
money,  or  of  its  existence,  and  so  that  the  fraud 
was  secret,  the  fund  concealed,  and  that  there 
was  notliiog  abont  tbe  transaction  to  excite 
plaintUTB  snsiddona,  so  as  to  make  inqolry  a 
duty. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Dec.  Dig.  {  IOOl*] 

2.  Witnesses  (S  16S*)— Competbnot— Aonon 

AOAINBT    BXECUTOB  —  MaTTXBB  OOCUBBina 

Befobe  Testatob's  Death. 

PlaintitTs  testimony  in  an  action  against 
his  daughter's  executor  on  a  claim  against  her 
estate  for  money  bis  wife  had  placed  in  a  safety 
deposit  box,  and  the  daughter  had  mlaapproprf- 
ated  after  her  mother's  death,  that  it  was  not 
till  after  his  daughter's  death  that  he  learned 
bis  wife  had  placed  tbe  money  in  tbe  box,  and 
that  his  daughter  had  misappropriated  it,  is  not 
as  to  a  matter  oocnzring  before  the  dauhter's 
death,  as  to  which  he  Is  by  Code  Civ.  Proc  % 
1880,  subd.  3,  declared  incompetent  to  testify. 

[EM.  Note.— For  other  cases,  see  Witnessea, 
Cent.  Dig.  S!  70*,  705;  Dec.  IMg.  {  16S.«] 

3.  Husband  and  Wm  (|  2^)— Ooionmrrr 
Pbopxbtt. 

Money  saved  hj  a  wile  triKn  a  monthly 
honaebold  allowance  is  community  property,  in 
the  absence  of  an  agreement  or  nnderstandlng 
t>etweett  the  spouses  that  It  was  to  be  tbe  wife's 
separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  if  887,  889-892 ;  Dec.  Dig.  S 

4.  HU8BA3fD  AND  WiFB  (8  2e2«)— ComnmrrT 
OB  Sepabati  Pbopebtt— Bubdbiv  of  Proof. 

Defendant  in  an  action  for  money  saved  .by 
plaintiff's  wife  from  her  monthly  household  al- 
lowance,  and  which  after  her  death  her  daughter, 
defendant's  testator,  appropriated,  has  tbe  bur- 
den of  proving  an  agreement  or  understanding 
betweeq  plaintiff  and  wife,  that  the  money  so 
saved,  presumptively  their  community  property, 
was  to  be  her  separate  property. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  913-914 ;  Dec.  Dig.  8  262.*] 

5.  Husband  and  Wife  264*)— Cowunity 
Pbopebtt— SuFFiciENOT  of  Evidence. 

Evidence  in  an  action  involving  tbe  ques- 
tion of  there  having  been  an  agreement  or  un- 
derstanding that  money  saved  by  a  wife  from 
her  monthly  household  allowance  was  to  be  her 
separate  pn^rty,  in  tbe  absence  of  which  it 
waa  their  community  property,  to  sntain  a 
finding  that  it  was  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent.  Dig.  I  916;  Dec.  Dig.  |  26^*] 

Appeal  from  Bnperlor  Court,  Cltr  and 
CoQDtjr  of  Ban  Francisco;  Jas.  M.  Trontt, 
Judge. 

Action  by  John  P.  McMurray  agalnflt 

Samuel  P.  Bodwell,  executor  of  Eva  F. 


Oalg,  deceased.  Judgment  for  plalntlfT,  and 
defendant  appeals.  Affirmed. 

M.  S.  Eisner  and  Harry  E.  Wolff,  for 
appellant  Sullivan  A  -SulllTau  and  Theo.  J. 
Boche^  for  reqwndent. 

KERBIOAN,  J.  This  iB  an  action  on  a 
claim  against  an  estate  to  recover  mon^ 
which  it  is  all^^ed  was  frandulently  appro- 
priated b7  tbe  defendant's  testatrix. 

On  October  28,  1889,-  Margaret  McMurray 
died.  At  that  time  and  for  many  years 
prior  thereto  and  the  plaintiff  were  hus- 
band and  wife^  living  togethw  as  such.  At 
the  time  of  Ma^aret  McMnrray's  death  the 
family  consisted  of  the  plaintiff,  Kip  Me- 
Murray,  a  son,  and  two  daughters— Mrs. 
Eva  F.  Craig  and  Mrs.  Carrie  I.  Barrows. 
PlalntUr  was  a  ctmtracting  decorator,  and 
he  earned  abont  f6,000  a  year.  It  was  his 
custom  to  make  hte  wife  a  montiily  allow- 
ance for  the  uplEO^  of  tbe  house  and  the 
support  of  the  family.  Out  of  this  monthly 
payment  Margaret  McMurray,  by  doing 
nearly  all  the  housework  hraself,  was  en- 
abled to  save  *^rt  of  the  aUovrance,"  which 
was  r^rded,  so  one  of  the  witnesses  testi- 
fied, as  separate  property  of  Margaret  Mc- 
Murray by  both  herself  and  her  husband. 
In  October,  18^  Eva  F.  Craig  rented  In  her 
own  nanw  a  safe  deposit  box  In  San  Fran- 
cisco, to  which  die  and  her  mother  bad  ex- 
clusive access.  On  September  8,  1880,  Mar- 
garet McMurray,  with  the  knowledge  of  the 
plaintiff,  purchased  a  lot  of  land  In  Berkley 
out  of  said  savings,  the  deed  to  said  lot 
bdng  taken  in  her  own  name.  At  varloQB 
times  during  her  life  Margaret  McMurray 
d^mslted  sums  of  mone^  the  said  safe 
deposit  box,  whldi  at  the  time  of  her  death 
aggregated  the  sum  of  $1,800.  About  a 
month  after  her  decease  her  two  daughters, 
at  the  request  of  plalntlf^  consented  that 
the  lot  in  Berkeley  should  go  to  and  become 
the  property  of  Kip  McMurray.  About  this 
time  Eva  F.  Craig  told  her  sister,  Carrlo 
I.  Barrows,  of  the  existence  of  this  (1,800^ 
and,  warning  her  to  say  nothii^  abont  the 
matter  to  any  one,  su^ested  that  they  di- 
vide this  sum  equally  between  them,  and 
also  agree  to  the  plaintifTs  pn^ioaal  as  to 
the  disposition  of  the  Berkeley  lot,  which 
was  done.  Tbe  estate  of  Margaret  McMur^ 
ray  was  probated,  the  only  property  ac- 
counted for  being  the  said  lot,  which  was 
treated  as  the  separate  proper^  of  tbe  de- 
ceased. The  estate  being  settled,  Eva  F. 
Craig  delivered  to  CarUe  I.  Barrows  fOOO- 
of  the  said  d^sit,  and  kept  the  remainder. 
The  existence  of  this  fund  was  not  divulged 
to  any  one  exc^  to  the  husband  of  Carrie- 
I.  Barrows,  who,  notwithstanding  that  he- 
was  plaintiff's  attorney  in  the  administra- 
tion of  the  estote  of  said  Margaret  McMur- 
ray, and  was  Informed  of  the  facta  sur- 
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rounding  the  accnmnlatlon  of  the  $1,800 
and  Its  disposition,  concealed  them  from  the 
plaintiff.  On  February  20,  1900.  Eva  F. 
Craig  died,  leaving  the  whole  of  her  estate 
to  the  defendant,  to  whom  she  was  In  no 
way  related;  and  plaintiff  now  for  the  first 
time  learned  from  Carrie  I.  Barrows  the 
matteni  above  related,  and  80  days  there- 
after presented  the  claim,  upon  which  this 
suit  Is  based,  against  the  estate  of  said'  Bra 
F,  Craig.  The  present  action  is  brought 
within  three  months  after  the  rejection  of 
the  claim.  In  the  trial  of  the  cause  wit- 
nesses testified  that  all  knowledge  of  the 
$1,800  was  carefully  concealed  from  plain- 
tiff until  he  was  made  aware  of  it  1^  Car- 
rie I.  Barrows  as  Just  mentioned.  At  the 
conclusion  of  plalntltTs  case  defendant  mov- 
ed for  a  nonsuit,  which  was  denied,  where- 
upon defendant  rested  witbont  introducing 
any  evidence.  Thereafter  plaintiff,  In  open 
court,  waived  all  right  to  recover  against 
the  defendant  a  Judgment  exceeding  $900 
and  interest  on  that  sum;  and  Judgment 
was  accordingly  rendered  in  the  sum  of 
$1,040.35  and  costs. 

This  appeal  is  from  the  Judgmmt  and 
from  an  order  denying  defendant's  motion 
'  for  a  new  trlaL 

Defendant  asks  for  a  reversal  of  the 
Judgment  upon  three  grounds:  (D  That  the 
complaint  foils  to  state  a  cause  ot  action 
in  this,  that  the  cause  of  action  allied  In 
the  complaint  la  barred  by  the  provisions 
of  subdivision  4,  |  838,  Code  Civ.  Proc.  ^) 
Error  of  the  court  in  permitting  certain 
questions  to  be  ai^ed  of  the  plaintiff  during 
the  trial.  (3)  Insufllclency  of  the  evidence 
to  Justify  the  findings  of  the  court  Of 
these  in  their  order. 

El]  This  action  was  commenced  12  years 
after  the  transaction  complained  of;  and 
deftndant  liuslsta  that  the  allegatloiu  of  the 
complaint  fall  to  bring  it  within  the  protec- 
tion of  subdivision  4,  I  338,  Code  Civ.  Proc 
Said  subdivision  reads  as  follows:  (The  pe- 
riods prescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real 
property  are  as  follows:  Within  three  years.) 
"An  action  for  rdlef  on  the  ground  of  txsin& 
or  mistake.  The  cause  of  action  in  such 
case  not  to  be  deoned  to  have  accrued  un- 
til the  discovery  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud  or  mistake.** 
The  allegations  of  the  complaint  bearing  on 
this  point  read  as  follows  (paragraph  10): 
"That  all  of  said  facts  were  concealed  from 
plaintiff  by  said  Eva  F.  Craig  during  her 
lifetime."  (Folloa  19  and  20):  That  plain- 
tiff "was  wholly  Ignorant  of  the  exlstmce 
of  said  money,  or  that  said  money  had  ever 
been  placed  or  deposited  by  said  Margaret 
McMurray  in  said  safe  d^Kwlt  box.  or  that 
she  bad  said  money,  or  any  part  th«eof,  at 
the  time  of  ber  death,  or  that  possession  of 
said  moneys  or  any  part  thereof  had  been  ob- 
tained, or  that  said  moneys  had  been  appro- 
priated by  said  Eva  F.  Craig  after  the  death 


of  said  Margaret  HcMurray.  *  * 
the  first  time  that  plaintiff  had  a: 
edge  or  means  of  knowledge  of  a 
or  any  of  them,  was  within  thn 
prior  to  the  commencement  of  thl 

As  stated  In  the  statute,  an  Injn 
is  barred  onless  he  brings  bla  acU 
three  years  after  becoming  awai 
fraud,  and  In  this  coimeetion  It  is  i 
rule  of  law  that  he  Is  deemed  to  ha 
edge  of  the  fraud  or  mistake  If  b 
means  of  knowledge,  or  the  circi 
were  such  as  to  put  a  prudent  m 
quiry.  Archer  v.  Freeman,  124  Cf 
Pac.  474.  Pomeroy.  in  his  work  < 
Jurisprudence,  at  section  917,.  afti 
that  the  time  within  which  to  bri 
tlon  for  fraud  commences  to  run 
knowledge  of  the  fraud,  or  of  fact 
cmiistances  which  would  imparl 
knowledge,  says:  "To  thus  rule  th 
llmitatltm:  It  applies  only  when 
Is  known  or  ought  to  have  been  kn 
laiffie  of  time,  no  delay  In  brlngh 
however  long,  will  defeat  the  ren 
vlded  the  Injured  party  was  darin 
Interval  Ignorant  of  the  fraud.  Tt 
commence  proceedings  can  arise  < 
his  discovery  of  the  fraud;  and  tb 
effect  of  his  laches  will  b^ln  to 
from  that  time."  The  rule  on  the 
also  stated  In  a  note  to  the  same  s 

It  Is  very  true,  as  ctmtended  by  < 
and  as  stated  by  Mr.  Justice  Stu 
case  of  People  v.  San  Joaquin,  ei 
151  CaL  797,  91  Pac.  740,  that  • 
enough  that  plaintiff  merely  a>ei 
was  ignorant  of  Uie  facts  at  the  tin 
occurrence  and  has  not  been  hif 
then  until  within  the  three  years, 
show  that  the  acts  of  fraud  were  < 
undtf  such  circumstances  that  be  ^ 
be  presumed  to  have  any  knowledg 
— as  that  they  were  done  In  secre 
kept  concealed;  and  he  must  also 
time  and  circumstances  under  v 
facts  constituting  the  fraud  were  t 
his  knowle<^e,  so  that  the  court  n 
mine  whether  the  discovery  of  tt 
was  within  the  time  alleged."  11 
from  the  facts  in  the  case  at  bar 
plaintiff  was  wholly  ignorant  of  th 
of  $1,800,  and  that  be  was  aware  ai 
until  Informed  by  Mrs.  Barrows,  o: 
cumstance  that  would  have  put  f 
man  upon  Inquiry;  and  having  plea 
facts  with  ample  suffldacy,  he 
think,  brought  his  case  within  the 
to  section  338,  permltthig  an  actio 
lief  upon  the  ground  of  fraud  cc 
within  three  years  after  the  dlscove 
Injured  party  of  the  facts  constit 
fraud.  Cases  sustaining  this  pos 
Latalllade  v.  Oroia,  91  Cal.  5^,  27 
25  Am.  St  B^.  219;  Tarke  T.  Bine 
Cal.  163.  SS  Paa  7S9;  Matthews 
heimw,  39  Miss.  174 ;  Sblels  t.  Ni 
Cal.  App.  604,  lOS  Paa  9L 
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In  the  first  of  tbese  cases  the  court  held  In 
sastatning  the  complaint  that  tbe  plaintiff 
bad  no  knowledge  and  no  reason  to  suspect 
that  fraud  was  being  practised  on  him ;  tbat, 
therefore,  there  was  nothing  to  put  him  upon 
Inquiry,  and  under  such  circumstances,  said 
tbe  court,  "we  do  not  see  that  it  can  be  said 
that  be  failed  to  use  due  diligence  to  detect 
the  fraud,  or  how  he  can  be  presumed  to 
have  known  about  It"  Tarke  v.  Bingham, 
supra,  was  an  action  brought  to  reform  a 
mortgage  In  respect  of  a  note  Incorrectly 
copied  therein  and  made  a  part  thereof.  It 
was  commenced  more  than  tbree  years  after 
the  executioQ  of  tbe  mortgage.  The  defend- 
ant pleaded  tbe  statute  of  limitations.  Tbe 
evidmce  in  the  case  was  to  tbe  effect  that 
the  plaintiff  did  not  discover  the  mistake  un- 
til a  few  days  before  tbe  action  was  begun. 
The  court  held  that  tbe  cause  was  not  barred, 
saying  (tn  tbe  course  of  its  opinion)  "that  it 
was  not  sufficient  for  a  plaintiff  in  an  action 
based  upon  fraud  merely  to  plead  or  prove 
Ignorance  of  tbe  fraud  at  one  time,  and  dis- 
covery or  knowledge  at  another;  that  it  was 
Incumbent  upon  a  pleader  to  show  diligence 
and  that  be  has  not  faUed  to  avail  himself 
of  sources  of  information  of  which  be  had 
knowledge,  and  then  proceeds:  "But  tbe 
converse  of  the  proposition  Is  equally  true. 
Where  no  duty  is  imposed  by  law  upon  a  per- 
son to  make  Inquiry,  and  where  under  tbe 
circumstances  'a  prudent  man'  would  not 
be  put  upon  Inquiry,  tbe  mere  fact  tbat 
means  of  knowledge  are  open  to  a  plalntift, 
and  he  has  not  availed  himself  of  them,  does 
not  debar  him  from  relief  when  thereafter 
be  shall  make  actual  discovery.  The  circum- 
stances must  t>e  such  tbat  the  inquiry  be- 
comes a  duty,  and  the  failure  to  make  It  a 
negligent  omission.  In  this  case,  though 
means  of  information  were  open  to  tbe  plain- 
tiff, it  does  not  appear  that  there  was  any 
duty  devolving  upon  him  to  make  use  of 
them.  Nothing  had  occurred  to  excite  his 
suspicion,  or  to  put  him  upon  inquiry,  and 
for  these  reasons,  under  the  facts  of  this 
case,  we  think  the  finding  of  tbe  court  suffl- 
cimt  and  sufflclently  supported  by  the  evi- 
dence." So  in  the  recent  case  of  Sblels  v. 
Nathan,  supra,  plaintiff  and  ber  busband  by 
reason  of  differences  bad  agreed  to  separate 
and  live  apart  after  dividing  the  community 
property.  Appraisers  were  appointed  to  make 
a  correct  taventory  of  tbe  property,  and  to 
divide  It  equally  between  the  spouses.  A 
dlvlsitm  was  made.  Contrary  to  his  agree- 
ment, the  husband  fiilled  to  notify  the  ap- 
praisers of  the  existence  of  certain  communi- 
ty property,  which  the  wife  did  not  discover 
until  the  lapse  of  considerably  more  than 
three  years,  at  which  time  ber  busband  bad 
died  and  she  liad  been  appointed  the  repre- 
sratatlve  of  his  estate.  It  was  held  tbat  the 
action  was  not  barred  by  the  statute  of  limi- 
tations, and  in  so  holding  the  court  said: 
"Accepting  the  settlement  upon  tbe  belief 
that  her  husband  had  returned  all  the  com- 


munity propert7,  she  had  a  right  to  rest  in 
tbat  belief  and  was  not  called  upon  to  pur- 
sue an  independent  search  for  other  pr<^ 
erty."  In  the  case  at  bar  the  fraud  was 
secret,  tbe  fund  was  concealed,  and  there 
was  nothing  about  the  transaction  to  excite 
tbe  suspicion  of  tbe  plaintiff,  and  we  think 
the  case  falls  squarely  within  tbe  exception 
contained  in  tbe  statute. 

[2]  2.  Plaintiff  was  called  to  the  stand, 
and,  over  the  objection  and  exception  of  de- 
fendant, answered  two  questions,  each  of 
which  defendant  claims  was  concerning  mat- 
ters of  fact  occurring  before  the  death  of 
Eva  F.  Craig,  and  toerefore,  as  tbis  is  an 
action  on  a  claim  agmst  the  estate  of  a  de- 
cedent, the  evidence  Elicited  was,  so  defend- 
ant argues,  inadmissible  under  section  18S0, 
subd-  3,  Code  Civ.  Proc.  In  answer  to  these 
questions,  plaintiff  testified  tbat  it  was  not 
until  after  tbe  death  of  Eva  F.  Craig  tbat 
he  learned  that  his  wife  bad  money  placed 
In  a  safe  deposit  box,  and  that  Eva  F.  Craig 
bad  misappropriated  tbe  same.  Plaintiff's 
said  answers  related  obviously  to  matters 
occurring  after  the  death  of  the  deceased, 
and  hence  the  evidence  thus  adduced  is  not 
within  tbe  Inhibition  of  the  section  men- 
Uoned.  Cowdery  v.  McChesney,  124  Cal.  363, 
57  Pac.  221;  Corbus  v.  Leonbardt,  114  Fed. 
10,  13,  51  C.  C.  A.  636;  City  Bank  of  Savings 
V,  Enos,  135  Cal.  167,  OT  Pac.  52;  Hoche  v. 
Ware,  71  Cal.  875.  12  Faa  284,  00  Am.  R^. 
539. 

Defendant  finally  contends  that  tbe  evi- 
dence Is  InsMfiicient  to  support  tbe  finding 
tbat  Mrs.  McMurray  had  any  such  sum  of 
money  as  is  claimed,  and  also  tbat,  even  If 
there  was  money  left  by  Mrs.  McMurray,  It 
was  ber  separate  estate. 

Tbe  evidence  Is  clear  and  uncontradicted 
tbat  Margaret  McMurray  saved  the  |1,800 
from  money  given  her  by  plaintiff  for  tbe 
upkeep  and  support  of  the  borne  and  family. 
We  also  think  that  the  evidence  is  amply 
sufficient  to  support  the  finding  of  the  court 
that  tbe  money  in  question  was  community 
property.  Tbat  Mrs.  McMurray  took  the 
deed  to  the  Berkeley  lot  In  ber  own  name, 
and  that  the  property  apparently  was  re- 
garded in  the  probate  proceedings  as  her  sep- 
arate estate,  tends  to  prove  that  the  lot  was 
In  fact  her  separate  property ;  and  if  tbe 
plaintiff  so  regarded  the  lot  that  circum- 
stance would  tend,  in  some  degree,  as  argued 
by  defendant's  counsel,  to  prove  that  all  mon- 
ey saved  by  Mrs.  McMurray  in  the  manner 
indicated  became,  by  tbe  acquiescence  of  tbe 
busband,  her  separate  property.  But  the  fact 
that  in  the  probate  proceedings  the  lot  was 
treated  as  ber  sei>arate  property  is  a  matter 
of  slight  significance,  for  as,  by  the  agree- 
ment of  the  plaintiff  and  his  daughters,  the 
lot  was  to  go  the  latters'  brother,  it  was 
doubtless  a  matter  of  indifference  to  the 
plaintiff  whether  it  was  regarded  as  the  com- 
munity property  of  himself  and  deceased 
wife,  or  the  latter's  separate  estate.  In  any 
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event,  having  no  knowledge,  according  to  the 
evidence,  of  the  existence  of  the  ¥i,800,  any 
action  he  took  with  r^rd  to  the  lot  could 
have  very  little  Influence  upon  the  character 
of  this  fund,  whether  community  property  or 
the  separate  estate  of  blB  wife.  The  testimo- 
ny of  Carrie  1.  Barrows  that  the  plaintiff 
and  his  wife  regarded  said  savings  as  the 
wife's  separate  property,  besides  being  a 
mere  conclusion  of  the  wibness,  manifestly 
referred  only  to  those  savings  of  which  he 
had  knowledge ;  1.  e.,  those  that  went  for  the 
purchase  of  said  lot 

[3,  4]  There  can  be  no  doubt  that  money 
saved  by  Mrs.  McMurray  from  the  monthly 
household  allowance  was  community  prop- 
erty, unless  there  was  ah  agreement  or  un- 
derstanding between  the  spouses  that  It  was 
to  be  her  separate  property,  and  the  burden 
of  proving  such  an  understanding  was  on 
the  defendant.  Davis  v.  Green,  122  Cal. 
55  Pac.  9 ;  Howe  v.  Hlbemia  S.  &  L.  Soc, 
134  Cal.  403,  66  Pac.  569. 

161  The  trial  court  held,  In  effect,  that  the 
presumptliin  that  the  $1,800  was  community 
property  of  both  spouses  was  not  overcome 
by  the  evidwice  Introduced,  and  we  think  the 
conclusion  reached  by  the  court  Is  both  Just 
and  correct.  The  following  cases  support 
thLs  view:  Moseley  v.  Heney,  60  Cal.  478.  6 
Pac.  134;  Martin  v.  8.  P.  Co.,  130  Cal.  285, 
Gti  Pac.  515;  Howe  v.  Hlbemia  Sav.  &  Loan 
Society,  supra. 

The  judgment  and  order  are  affirmed. 

We  concur:   LENNON,  P.  J.;  HALL,  J. 


FOUNTAIN  et  al.  v.  CONNECTICUT  FIRE 
INS.  CO.  OF  HARTFORD.    (Civ.  625.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   March  3,  1910.    Opinion  Supple- 
menting Order  Denying  Petitioa  for 
Rehearing  Apnl  6,  1910.) 

1.  Insubancb  (§  646*)--FiBE  Insurance— Ac- 
tions—Burden  OP  PBOOF^DErENSES. 

The  burden  was  upon  defendant  in  an  ac- 
tion OD  a  fire  policy  to  prove  by  a  preponderance 
the  iiffirmative  defense  that  the  building  in 
whioh  the  insured  goods  were  fell  from  an  earth- 
gnake  before  the  fire  attacked  the  goods,  so  as 
to  avoid  the  policy  under  the  provision  making 
ir  void  in  such  case. 

TEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1645-1668;  Dec.  Dig.  |  646.»] 

2.  Insurance  (J  665*)— Pirk  Insurance— Ac- 
tions—Sdfficienct  OF  Evidence. 

Evidence  in  an  actios  on  a  fire  policy,  in 
which  defendant  claimed  that  a  part  of  the 
buildiag  had  fallen  from  earthauake  before  the 
fire  began.  Acid  to  sustain  a  finding  that  the  fire 
attacked  the  insured  goods  before  a  substantial 
part  of  the  building  had  fallen  from  the  quake. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  6  665.*1 

S.  Appeal  and  Error  (5  1002*)— Findings- 
Con  cLDsivENESs—ConFLicnuo  Testimony. 
The  jury's  finding  on  substantially  con- 
flicting evidence  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jS  3935-3937;  Dec.  Dig.  | 
1002.^] 


4.  Evidence  (S  598*)  —  *?rkpohderaiic] 

THE  Evidence." 

Whether  a  fact  Is  established  by  a 
ponderaoce  of  the  evidence"  is  oot  detem 
alone  from  the  number  of  witnesses  or  bj 
fact  that  the  affirmative  evidence  may  be  di 
while  the  negative  evidence  may  be  circum 
tial. 

[Ed.  Note.— For  other  cases,  see  Evid 
Dec.  Dig.  8  508.* 

For  other  definitions,  see  Words  and  Phi 
vol.  6,  pp.  5516-6518;  voL  8,  p.  7761.] 

5.  Appeal  and  Error  (S  994*)  — Findir 

CONOLUaiVBNESB— CREDIBILITT. 

It  is  foi  the  jury  in  the  trial  court  to 
upon  the  credibility  of  witnesses,  and  draw 
reasonable  Inferences  from  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal 
Error,  Cent.  Dig.  H  3901-3906;   Dec.  D 

6.  Appbal  and  EiRROB  (j  1006*)- Rbvh 
New  Trial— iNSDiTici en ct  of  Eviden< 

After  the  trial  court  has  refused  t< 
aside  a  verdict  as  not  sustained  by  the  evid' 
it  is  not  sufficient  to  authorize  an  appc 
court  to  set  it  aside  that  it  is  against  the 
ponderance  of  the  evidence,  or  that  another 
elusion  might  be  justified,  if  there  be  any 
deuce  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal 
Error,  Cent.  Dig.  U  394&-3954;  Dec.  D 
1005.*] 

7.  Trial  (S  296*)— Instructions. 

In  an  action  on  a  fire  policy,  providing 
it  should  be  void  if  any  part  of  toe  building 
except  as  a  result  of  fire,  in  which  defen 
claimed  that  a  substantial  part  fell  from  ei 
quake  before  the  insured  goods  were  attackc 
□re,  the  court  instructed  that  the  falling 
clause  should  not  be  Uterally  understood,  e 
to  avoid  the  policy  If  a  minute  part  of  the 
terial  in  the  building  fell,  but  that  it  ns 
some  substantial  part,  the  falling  of  « 
"would  destroy  its  distinctive  charactei 
such,"  so  that  if  the  front  windows  or  pa: 
the  front  wall  fell,  hut  the  building  was  subi 
tially  standiuf  aa  a  building  so  aa  not  tc 
crease  the  nslc  to  the  goods  bv  Sre,  and 
buraed  in  that  condition,  the  clause  would 
exempt  from  liability.  The  court  also  instri 
that  It  was  not  necessary  that  the  building 
whole  should  fall  to  avoid  the  policy,  but 
a  material  part,  and  that  if  a  part  fell,  ani 
reason  thereof  the  contents  were  placed  i 
condition  whereby  they  were  more  readily 
ject  to  fire  than  if  such  part  had  not  fallen 
policy  was  void.  Held,  that  the  que* 
whether  a  substantial  part  of  the  building 
fallen  when  the  fire  attacked  the  goods  was 
rectly  submitted,  the  use  in  the  first  iostmc 
of  the  words  "destroy  its  distinctive  chart 
as  such"  not  having  misled  the  jury,  when 
stmed  with  the  other  instructions,  as  to  i 
would  constitute  a  substantial  part  of  the  b 
ing. 

[Ed.  Note.— For  other  cases,  see  Trial,  C 
Dig.  SI  705-713 ;  Dec.  Dig.  S  296.*] 

8.  Insurance  (§  334*)  — Fire  Insuranc 
Fallen  Builoinq  Clauses  —  Consn 
tion. 

A  provision  In  a  fire  policy  that  if  the  bi 
ing  or  any  part  thereof  fall,  except  aa  a  rc 
of  fire,  all  insurance  on  the  building  or  cont 
shall  cease,  releases  the  company  from  liab 
where  the  building  falls  aa  a  structure  or  i 
a  substantial  part  thereof  falls  as  to  ImpHli 
usefulness  as  a  building,  and  leave  the  rem 
ing  part  subject  to  an  increased  fire  risk. 

[Ed.  Note.— For  other  cases,  see  Inanra 
Cent.  Dig.  i  749;  Dec.  Dig.  S  324.*] 
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UAL  (I  295*>--lNBTBUCnONa— CONBTBU- 
i  Together. 

iDstructions  should  be  read  and  considered 
her. 

1.  Note. — For  other  casea,  see  Trial,  Cent 
S!  708-717;  Dec.  Dig.  f  295.  *! 

'rial  (i  260*)— iHSTBUcnoNa— Rbovksts. 
niiere  the  iastmctions  given  fairly  and 
iently  presented  a  Question  involved,  a  re- 
ed instruction  on  tne  same  subject-matter 
properly  refused. 

I.  Note.— For  other  cases,  see  TriaL  Cent. 
SB  651-059:  Dec  Dig.  S  2ti0.*] 

lPfeal  and  Ebbob  (I  1070*)— Habuless 
SOB  —  Special  Intebrooatobies— Mate- 

XITT. 

[n  an  action  on  a  fire  policy,  which  pro- 
that  all  insurance  should  cease  if  a  part 
e  building  fall  except  by  fire,  io  which  de- 
-nt  claimed  that  a  material  part  fell  from 
irthquake  before  the  fire,  the  jury  answer- 
'Don't  koow,"  to  interrogatories  as  to 
ler,  if  a  part  of  the  building  fell  before  its 
uction  from  a  cause  otber  than  fire,  its  use- 
aa  was  impaired  for  the  purpose  for  which 
IS  constructed  by  reason  of  such  falling, 
ler  the  falling  of  any  such  parts  exposed 
nterior  to  the  Inclemency  of  the  weather, 
whether  such  falling  occurred  before  the 
:  were  attacked  by  fire.  The  jury  bad  ao- 
>d  that  the  insured  ^oods  bad  been  attacked 
"e  before  a  substantial  part  of  the  building 
fallen,  and  that  parts  of  the  building  had 
1  before  the  building  had  been  destroyed  by 
mt  that  such  parts  were  "trivial  and  incon- 
ible."  Held,  in  view  of  the  questions  di- 
'  answered,  that  the  three  questions  not 
iBwered  were  immaterial  to  the  issue,  so 
failure  to  answer  tbem  directly  did  not 
dice  defendant. 

1.  Note.— For  other  cases,  see  Appeal  and 
Dec.  Dig.  S  1070.»] 

NBUBANCE  ('3  654*)  —  FiBE  INSUBANCB- 
riONS— ADM18BI0N  OP  EVIDKSCB— CONDI- 
I?  OF  OtHEB  BinLDINGS. 

in  an  action  on  a  fire  policy,  which  made 
>olicy  void  If  any  part  of  the  building^  fell 
<t  from  the  fire,  in  which  defendant  claimed 
a  material  part  fell  from  an  earthquake  be- 
:he  insured  goods  were  fired,  evidence  as  to 
tfect  of  the  earthquake  upon  other  build- 
located  in  the  block  and  as  to  the  condition 
le  whole  block  after  the  earthquake  was 
'fly  excluded,  in  the  absence  of  a  showing 
the  construction  of  the  other  buildings  was 
antially  similar  to  that  of  the  building:  con- 
ig  the  insured  goods,  and  that  the  force  of 
arthquake  was  practically  uniform. 
1.  Note. — For  other  cases,  see  Insurance, 
Dig.  81  1680-1685 ;  Dec.  Dig.  {  654.*] 

:viDENCK  (8  5*)— Judicial  Notice. 
!?ourts  cannot  take  judicial  notice  of  the 
cter  of  other  buildings  in  the  block  with 
uilding  in  which  the  insured  goods  were. 

Note. — For  other  cases,  see  Evidence, 
Dig.  8  4 :  Dec.  Dig.  8  5.*] 

IviDENCE  (8  8*)— Judicial  Notice. 
Che  courts  cannot  take  judicial  notice  of 
'act,  if  BO,  that  the  great  earthquake  of 
18,  1906,  operated  with  approximately  the 
force  over  thq  area  covered  by  a,  city 

1.  Note.— For  other  cases.  Bee  Evidence, 
Dig.  8  7;  Dec.  Dig.  S  8.*] 

Witnesses  (8  392*)  —  Iupeachuent  —  IN- 
rsiSTKHT  Statemests. 
Where  defendant's  witaeis,  whose  office  was 
ted  over  the  building  in  which  the  insured 

were,  testified  in  an  action  on  a  fire  pol- 
iRt  he  was  near  the  bnildinr  a  half  an  hour 

the  earthquake  accompanying  the  fire  and 


saw  no  fire  in  the  building,  plaintiff  could  show 
that  he  filed  an  affidavit  with  another  insurance 
company  to  the  effect  that  his  office  furniture 
was  destroyed  by  fire  on  the  morning  referred 
to,  Code  Civ.  Proc.  8  2052,  permitting  a  witness 
to  be  impeached  by  evidence  that  he  has  made  at 
other  times  statements  inconsistent  with  his 
present  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  1249-1251;  Dec  Dig.  8  392.  •] 

On  Rehearing. 

16.  Witnesses  (8  330*)— Impeachment. 

A  witness  may  be  asked  for  purpose  of  im- 
peachment any  question,  a  favorable  answer  to 
which  would  tend  to  weaken  or  contradict  his 
testimony,  or  destroy  the  liarmful  impression 
made  thereby. 

[Ed.  Note.— For  other  cases,  see  Witnosaes, 
Cent  Dig.  88  1106-1106;  Dec.  Dig.  8  330.*] 

17.  Appeal  and  Ebbob  (8  1053*)— Habuless 
IjIbbob— Aduibsion  of  Evidence. 

Any  error  in  admitting  evidence  in  an  ac- 
tion on  a  Sre  policy,  in  which  defendant  claim- 
ed that  a  material  part  of  the  bnilding  in  which 
the  insured  goods  were  was  destroyed  by  earth- 
quake before  the  fire,  that  the  building  was 
"doomed  to  destruction  by  Bre  whether  or  not 
it  had  fallen  by  reason  oi  the  earthquake,"  was 
not  prejudicial  to  defendant  where  the  only  is- 
sue was  whether  the  fire  attacked  the  goods  be- 
fore a  substantial  part  of  the  building  fell,  and 
the  court  instructed  the  juiy  to  find  tor  defend- 
ant if  it  appeared  that  a  substantial  part  of  the 
building  fell  before  the  goods  were  attacked  by 
the  fire. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  83  4178-4184;  Dec  Dig.  8 
1053.^] 

18.  Appeal  and  Ebbob  (8  1001*)— Verdict— 
Conclusiveness. 

Under  the  Constitution,  an  appellate  court 
can  set  aside  a  verdict  as  not  sustained  by  the 
evidence  only  where  it  can  declare  as  a  matter 
of  law  that  it  is  not  sufficiently  supported ;  it 
not  having  power  to  require  the  trial  judge  or 
jury  to  give  a  certain  amount  of  weight  to  the 
testimony  of  particular  witnesses  in  preference 
to  other  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3928-3934;  Dec  Dig.  8 
1001.*] 

Appeal  from  Saperlor  Court,  Sonoma  Coun- 
ty; Thos.  C.  Denoy,  Judge. 

Action  by  O.  Fountain  and  another  against 
the  Connecticut  Fire  Insurance  Company  of 
Hartford,  Conn.  From  an  order  denying  de- 
fendant's motion  for  a  new  trial  after  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

See,  also,  112  Pac.  546. 

A.  B.  Ware  and  T.  C.  Van  Ness,  for  ap- 
pellant.   T.  J.  Geary,  for  responaents. 

HART,  J.  This  Is  an  action  by  the  plain- 
tiffs to  recover  upon  a  policy  of  Insurance  Is- 
sued by  the  defendant  and  covering  certain 
goods  or  merchandise  contained  in  a  certain 
brick  building  In  the  city  of  Santa  Hosa, 
known  08  tbe  "Sbea  Building."  The  com- 
plaint sets  out  in  general  terms  tbe  condi- 
tions and  covenants  of  the  policy,  and  al- 
leges Uiat  on  tbe  iSth  day  of  April,  1906,  the 
goods  upon  which  said  policy  Tvas  issued 
were  destroyed  by  Are;  that  thereafter  and 
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In  doe  time  plalotlffs  furnished  tbe  defend- 
ant with  proof  of  their  loss;  and  that  said 
defendant  has  not  paid  the  said  loss  or  any 
part  thereof,  etc.  The  answer,  in  addition 
to  denials  of  the  osaterlal  allegations  of  the 
complaint,  pleads  as  an  affirmative  defense 
the  claim  that  tbe  building  in  which  the 
insured  goods  were  situated  at  the  time  of 
their  destruction  by  fire,  or  a  substantial 
part  of  said  building,  had  before  said  fire 
had  attacked  tbe  goods  fallen  as  a  result  of 
tbe  shock  of  the  earthquake  which  occurred 
on  said  18th  day  of  April,  1906.  This  de- 
fense is  founded  on  the  following  provision 
of  the  policy  declared  upon:  "If  a  building 
or  any  part  thereof  fall,  except  as  the  re- 
sult of  fire,  all  Insurance  by  this  policy  on 
such  building  or  its  contents  sbalJ  immedi- 
ately cease."  The  cause  was  tried  by  a 
Jury  and  verdict  returned  in  favor  of  the 
plaintiffs  for  tbe  sum  of  $1,000,  the  sum  for 
which  the  policy  called  together  with  inter- 
est on  said  amount  in  the  sum  of  $11G.GG. 
The  court  thereujMjn  entered  Judgment  for 
plaintiffs  in  conformity  with  the  terms  of 
said  verdict.  This  appeal  Is  from  the  order 
denying  defendant's  motion  for  a  new  trial. 

Besides  the  general  verdict,  the  Jury  re- 
turned answers  to  a  number  of  particular 
questions  of  fact  submitted  to  them  by  the 
court. 

The  validity  of  the  general  verdict  and  the 
answers  to  the  particular  questions  of  fact 
are  assailed  by  the  appellant  upon  several 
grounds:  (1)  That  they  are  not  Justified  by 
the  evidence;  (2)  that  the  court  misdirected 
the  Jury  In  matters  of  law;  (3)  that  the  court 
erred  in  its  rulings  admitting  and  rejecting 
certain  testimony ;  (4)  that  the  court  erred  in 
refusing  to  compel  the  Jury  to  return  definite 
answers  to  certain  of  the  particular  ques- 
'  tlons  of  fact  submitted  to  them.  It  is  fur- 
ther insisted  that  the  refusal  of  the  court 
to  submit  to  the  Jury  certain  Instructions 
proposed  by  the  defendant  involved  rulings 
prejudicial  to  the  defendant. 

The  dispute  between  the  parties  to  this 
action  is  one  of  a  number  of  the  same- kind 
and  InToIvlDg  like  issues  of  law  and  of  fact 
which  have  found  their  way  Into  tbe  courts 
of  this  state  through  the  earthquake  and  fire 
occurring  in  many  of  our  const  cities  in  the 
month  of  April,  1906,  and  the  real  contro- 
versy here,  around  which  revolve  all  the 
points  upon  which  a  reversal  of  the  order 
is  demanded,  arises  out  of  the  question  pre- 
sented by  tbe  affirmative  defense  set  up  in 
the  answer,  viz.,  whether  there  had  fallen 
prior  to  the  time  at  which  the  fire  attacked 
the  insured  merchandise  a  material  or  sub- 
stantial part  or  parts  of  the  building  In 
which  the  plaintiff's  store  was  situated. 

[1]  The  burden  was  cast  upon  tbe  defend- 
ant to  prove  by  a  preponderance  of  the  evi- 
dence the  contention  founded  upon  its  affirm- 
ative defense.  If  the  court's  interpretation 
of  the  "fallen  building"  clause  of  the  policy 
sued  on,  as  declared  in  Ita  charge  to  the  Jury» 


Is  correct,  then.  In  onr  opinion,  there  plai 
exists  a  substantial  conflict  In  the  evlde: 
upon  tbe  vital  point  or  Issue  tendered  by  ' 
special  or  affirmative  defense.  Or,  to  put ' 
proposition  more  accurately,  assuming  ' 
court  properly  Interpreted  the  clause  m 
tioned,  the  defendant  failed  to  sustain 
burden  cast  upon  it  to  satisfactorily  pn 
the  claim  Involved  in  Its  affirmative  defei 

[2]  We  think  the  law  of  tbe  case  was  v 
and  correctly  stated  by  the  court,  as  we  st 
presently  undertake  to  show  by  both  rea: 
and  authority.  We  shall  therefore  first  bri 
ly  examine  the  testimony  for  the  purpose 
showing  that  the  most  that  can  be  clain 
by  the  defendant  in  that  regard  is  that  so 
of  its  witnesses  gave  testimony  which,  ha{ 
been  accepted  by  the  Jury,  would  undot 
edly  have  been  sufficient  to  Iiave  sustah 
a  verdict  returned  in  harmony  therew 
against  the  power  of  a  reviewing  court 
disturb  It  The  store  in  which  the  insu 
goods  were  situated  and  destroyed  was 
part  of  a  building  known  as  the  "Shea  Bu 
lug,"  but  sometimes  referred  to  by  the  v 
nesses  as  the  "Eagles*  Building"  and 
"Fountain  Building." 

As  already  stated,  a  majority  of  the  ^ 
nesses  for  the  defendant  testified  to  fs 
from  which  it  would  follow  ttmt  a  sutist 
tlal  part  of  the  building  bad  fallen  bef 
the  fire  broke  out,  or,  at  least,  before  tb 
was  any  visible  evidence  of  fire  in  the  bu 
ing.  But,  after  the  defendant  had  rested 
case,  the  plaintiffs  Introduced  proof  wb: 
while  in  Its  nature  largely  drcumstant 
tended  to  contradict  that  of  the  defense, 
will  appear  from  the  following  brief  rei 
ence  to  the  testimony  of  witnesses  testify 
on  behalf  of  plaintiff. 

The  witness  Hahman,  member  of  a  f 
engaged  in  business  In  a  building  adjoin 
the  one  occupied  by  the  plaintiff  Fouuti 
reached  tbe  block  in  which  his  and  the  Po 
tain  store  were  located  shortly  after 
earthquake  shock  was  first  noticed  by  h 
and  be  testified  In  part  as  follows:  "( 
store  occupied  the  storeroom  of  the  Kins! 
Building,  adjoining  the  Fountain  (Sb 
Building.  I  went  into  the  building. 
main  part  of  the  store  was  intact.  Part 
the  gallery  was  down.  Our  stock  of  go 
and  merchandise,  as  far  as  I  could  obsei 
was  some  of  it  shaken  off  the  shelves, 
no  material  damage  done.  As  near  as  I  • 
tell  the  west,  east,  and  north  walls  of  • 
storeroom  were  intact,  when  I  went  In  th( 
I  remained  in  our  store  that  momlag  a  v 
short  time.  Not  over  two  or  three  mlnn 
I  believe.  I  left  because  I  was  afraid 
fire  might  catch  me  inside  the  building, 
heard  the  crackling  of  the  flames  in  the 
Jacent  building  there,  the  Fountain  Build 
on  tbe  east.  The  noise  made  by  tbe  flre 
the  Fountain  Building  was  sufficient  to  m: 
me  think  my  life  was  in  danger  to  stay 
,  tbe  storeroom.   I  expected  to  see  it  bn 
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igh  onr  walls  there  at  any  moment 
•   It  was  balf  an  hour  after  the  earth- 
B  that  I  heard  the  flre  In  the  Fountain 

When  I  got  oat  of  my  store,  there 
flames  humlog  In  some  of  the  adjacent 
inga.  I  think  It  was  along  there  in  the 
tain  Building  and  the  saloon  adjoining. 
Fountain  Building  and  the  Pohley  sa- 
were  aflre  at  that  time.  *  *  *  As 
as  I  can  remember,  the  back  walls  of 
fountain  Building  were  Intact  at  that 
*  •  •  I  did  not  pay  much  attention 
le  front  walls  of  the  buildings.  There 
some  debris  In  the  street" 
W.  Burrls,  cashier  of  the  Santa  Rosa 
,  testlfled:  "I  am  the  cashier  of  the 
1  Rosa  Bank.  I  was  a  member  of  the 
government  on  April  IS,  1906.  I  made 
lamination  of  the  front  and  rear  of  the 
tain  Building  on  the  morning  of  April 
L906.  The  rear  wall  towards  Fifth 
t  did  not  seem  to  be  damaged.  The 
•  walls,  I  didn't  see  any  trouble  with 

I  didn't  notice  any  brenks  In  the 
ture  of  the  storeroom  occupied  by  Mr. 
tain.  For  the  purpose  of  ascertaining 
ber  there  were  flres  In  there  or  not,  I 
d  Into  the  Fountain  store,  and  It  seemed 
:  shook  up  inside,  goods  scattered  and 
B  of  that  sort  I  did  not  see  any  break 
e  structure  of  the  lower  walls  of  that 
Ing." 

G.  Hall  stated  that  within  60  seconds 
the  earthquake  he  observed  a  large 
in  of  smoke  Issuing  from  either  the 
ey  or  Shea  Building.  (These  buildings 
ned  each  other.)  He  said  that  when  he 
noticed  the  smoke  it  had  arisen  to  a 
t  of  75  or  100  feet.  After  he  reached 
wn  office,  which  was  located  near  the 
tain  store,  he  could  hear  the  "crackling 
e  flames"  either  in  said  store  or  in  the 
ey  Building. 

Hoffer,  a  dentist  had  an  office  in  the 
:  story  of  the  Shea  Building,  over  the 
tain  store.  Immediately  after  the  earth- 
i  be  reached  his  office.    He  testlSed: 
Mallory  had  an  office  right  over  Foun- 
and  I  bad  the  hall  opposite.  Between 
tfallory's  window  and  mine  the  brick- 
was  about  eight  or  nine  feet  In  width, 
fflce  was  about  12  feet  in  width.  The 
ase  between  my  office  and  Dr.  Mai- 
I  office  was  about  five  feet  wide.  When 
Into  my  office  the  floor  was  intact  and 
oor  of  my  office  was  over  the  ceiling  of 
itoree'  below,  and  was  not  broken.  I 
ot  pay  any  attention  to  the  lower  story, 
think  they  were  ail  right    The  party 
of  the  Eagles'  Building  were  up.  I 
not  see  the  rear  walls.   The  two  side 
were  up.   The  side  wall  on  my  side  of 
iffice  was  up,  but  Dr.  Mallory's  walls  I 
not  see." 

B,  Martin,  who,  at  the  time  of  the  earth- 
>,  lived  in  the  Doyle  &  Overton  Bulld- 
iltuated  two  doors  from  the  Shea  bulld- 
testlfled  in  part  as  follows:  "The  west 


wall  of  the  Doyle  &  Overton  Building  con- 
stituted the  east  wall  of  the  Moodey  Build- 
ing. A  flre  broke  out  In  the  Doyle  &  Over- 
ton Building  a  very  short  time  after  the 
earthquake,  hardly  an  appreciable  time  the 
flre  broke  out  I  saw  fire  before  I  got  back 
to  my  office — T  was  right  out  In  the  hall. 
While  the  earthquake  was  still  acting,  I  saw 
fire  In  the  room  adjoining  my  offices.  I  could 
not  tell  by  seeing  It  through  a  glass  door,  and 
I  broke  It  open  and  found  it  raging.  There 
was  gns  In  those  offices  and  evidently  the  gas 
pipes  bad  broken  and  something  bad  Ignited 
it,  and  it  was  roaring.  This  was  wltbln  a 
minute  after  the  earthquake  had  ceased." 

From  the  foregoing  brief  review  of  the 
evidence  as  we  find  it  In  the  record,  It  is 
very  plain  that  there  is  a  conflict  between 
the  testimony  produced  by  the  defendant  and 
that  of  the  plaintiff  upon  the  vital  point  sub- 
mitted as  the  special  defense. 

[3]  It  is  true,  as  counsel  for  the  appellant 
maintain,  that  witnesses  Introduced  in  be- 
half of  the  defendant  testified  that  they 
were  present  at  the  scene  of  the  flre  which 
destroyed  the  building  in  which  Fountain's 
store  was  situated  immediately  after  the  first 
noticeable  vibration  of  the  earth  from  the 
temblor,  and  that  a  material  part  of  said 
building  had  fallen  before  the  flre  was  ob- 
served by  them.  And  It  Is  also  true,  as  we 
have  stated,  that  the  evidence  presented  by 
the  plaintiff  was  largely  circumstantial  la 
character;  but  the  circumstances  to  which 
plaintiff's  witnesses  testified  were,  in  our 
opinion,  sufficiently  forceful  to  overcome  the 
effect  of  defendant's  testimony,  or,  at  least 
to  create  a  substantial  conflict  upon  the  proi*- 
osltlon  to  wblcb  the  evidence  for  both  sides 
was  mainly  addressed,  which  is  all  that  was 
required  to  Justify  the  jury's  conclusion.  Be- 
sides, some  of  defendant's  own  witnesses 
failed  to  fully  sustain  the  special  defense. 
For  Instance,  Dr.  Mallory,  who  had  previous- 
ly testified  for  the  defense,  upon  being  re- 
called for  further  cross-examination  by  plain- 
tiff, admitted  that  after  the  flre  be  made  an 
affldavit  of  loss  and  filed  the  same  with  the 
New  Zealand  Fire  Insurance  Company,  in 
which  he  deposed  that  his  personal  proper- 
ty, consisting  of  office  equipments,  contained 
in  his  office  situated  directly  over  the  Foun- 
tain store,  had  been  destroyed  by  flre  on  the 
morning  of  the  18th  of  April,  1906;  Again, 
the  chief  of  the  fire  department  of  Santa 
Rosa,  having  testified  as  defendant's  witness, 
made  the  following  statements  on  cross-ex- 
amination: "I  made  an  examination  of  the 
buildings  la  the  block  in  which  the  Fountain 
store  was  situated,  not  over  20  minutes  after 
the  earthquake  and  I  concluded  that  that 
block  was  doomed  by  flre.  Within  16  minutes 
after  the  earthquake,  every  building  in  the 
block  was  doomed,  whether  the  earthquake 
touched  them  or  not  Within  IS  minutes  aft- 
er the  earthquake  I  could  see  a  blaze  or 
two,  but  I  could  see  smoke  coming  out  of  at 
least  flve  or  six  buildings.    Within  15  miu- 
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ntee  after  the  earthquake  there  waa  con- 
Hlderable  smoke  coming  from  these  build* 
logs."  This  witness  further  teatl&ed,  re- 
ferring to  the  quantity  of  brick  and  other 
debris  in  the  street  directly  In  front  of  the 
Shea  Building,  that  the  upper  front  of  the 
said  building  was  composed  of  large  bay 
windows,  and  that  "there  was  not  enough 
brick  in  the  upper  front  walla  of  the  Shea 
(Fountain)  Building,  exclusive  of  the  fire 
wall,  to  have  caused  any  considerable  amount 
of  brick  to  have  fallen  on  the  etreet,  when 
the  bay  windows  are  talien  out"  He  fur- 
ther stated  that  the  fire  wall  constituted  the 
largest  part  of  the  brick  In  front,  and  that 
"excludiug  that,  and  if  you  had  taken  every 
other  brick  in  front  of  the  Eagles'  Build- 
ing and  dumped  it  on  the  sidewalk,  it  would 
not  have  been  brick  enough  to  have  made 
any  considerable  pile  of  bricks  extending 
out  Into  the  street  •  *  *  The  pillars 
(iron)  that  I  spoke  about  were  merely  placed 
against  the  wall.  When  the  earthquake 
commenced  shaking,  they  fell  away,  but  the 
wall  did  not  fall  out  with  them.  The  pres- 
ence of  those  iron  pillars  in  the  street  did 
not  Indicate  the  destruction  of  the  building 
behind." 

[4]  As  declared,  we  perceive  no  substantial 
ground  upon  which  we  would  be  Justified  in 
holding  that  the  Jury's  verdict  does  not  find 
sufficient  support  from  the  evidence.  After 
all,  the  meaning  of  the  verdict  Is  simply 
that  the  defendant  failed  to  establish  its 
affirmative  defense  by  a  preponderance  of 
the  evidence,  and,  as  is  well  understood,  the 
question  whether  a  fact  Is  established  by  a 
^preponderance  of  the  evidence"  is  not  de- 
terminable alone  from  the  mere  number  of 
witnesses  whose  testimony  goes  to  the  proof 
of  such  (act,  nor  is  it  determinable  alone  by 
the  fact  that  the  testimony  addressed  to  the 
proof  of  the  fact  in  dispute  nay  he  direct 
while  that  offered  to  overcome  it  may  be  en- 
tirely circumstantial.  There  are  other  ele- 
ments and  other  teats  equally  as  Important 
as  either  the  fact  of  the  number  of  witnesses 
testifying  one  way  or  the  character  of  the 
testimony,  whether  direct  or  Indirect  which 
may  be  considered  and  invoked  for  tbe  pur* 
pose  of  determining  upon  which  side  the  pre- 
ponderance of  the  evidence  prevails. 

[6]  "It  was  for  the  Jury  to  pass  upon  the 
credibility  of  the  witnesses  and  to  draw  any 
reasonably  permissible  inferences  from  their 
testimony."  Clayburgh  v.  Agricultural  Ins. 
Go.,  155  Cal.  708,  102  Paa  812.  For  aught 
that  we  can  determine  from  the  record  to 
the  contrary,  the  Jury  might  have  deemed  the 
testimony  of  the  witnesses  for  the  defendant 
as  entitled  to  no  weight  whatsoever.  We 
must  at  least  assume  that  they  regarded  it 
with  little  favor,  and  we  must  moreover,  as- 
sume that  they  had  good  and  sufficient  rea- 
sons for  BO  treating  it  That  it  was  within 
the  peculiar  province  of  the  Jury  to  totally 
discard  any  testimony  which,  in  their  Judg- 
ment, did  not  beai  the  ear-marks  of  verity. 


is  a  proposition  which  will  not  of  course, 
challenged. 

[6]  It  must  be  borne  In  mind  that  the  ti 
Judge,  whose  mind  is  trained  in  and  acc 
tomed  to  weighing  testimony,  declined 
grant  defendant's  motion  for  a  new  trial 
on  tbe  ground,  among  others,  of  the  ine 
flclency  of  the  evidence  to  support  the  s 
diet,  and,  as  Is  said  in  the  case  of  Meyei 
Great  Western  Ins.  Co.,  104  Cal.  381,  38  F 
82,  "the  refusal  of  the  trial  court  to  sel 
(the  verdict)  aside  la  Itself  of  great  welg 
and  shows  that  in  tbe  opinion  of  the  Ju< 
wbo  heard  tbe  case  the  evidence  was  e 
flcient  to  uphold  it  It  Is  not  sufficient  the 
after  upon  an  appeal  to  point  out  ov  e^ 
demonstrate  to  this  court  that  the  vert^ 
is  against  the  preponderance  of  evidence, 
that  upon  the  same  evidence  other  persi 
would  come  to  a  different  conclusion. 
there  U  ony  evidence  upon  toMch  the  fi 
could  have  found  its  verdict,  it  must  be 
held"  (Italics  ours.)  But  no  question  < 
arise  as  to  the  rule  as  it  is  thus  explain 
It  Is  too  plainly  elementary  to  require 
citation  of  authorities  for  its  exposition 
application.  Tbe  real  question  here  Is, 
stated.  Did  the  defendant  support  its  spec 
defense  by  sufficient  proof  to  Justify  a  v 
diet  in  its  favor?  To  this  question  the  ; 
swer  is  to  be  found  In  the  verdict  of  the  ju 

Upon  the  question  whether  a  substani 
conflict  arises  In  the  evidence  upon  tbe  pi 
dpal  issue  upon  which  the  trial  was  bad 
is  Important  to  keep  In  mind  the  testlmc 
of  the  chief  of  the  Santa  Rosa  fire  depc 
ment  brought  out  on  his  cross-examinatl 
There  was,  according  to  his  version  of 
situation,  but  little  ddbris— brick,  etc- 
front  of  the  Shea  Building  Immediately  af 
the  first  noticeable  evidence  of  the  she 
The  fire,  he  said,  originated  in  all  the  bu 
Ings  in  the  block  In  which  tbe  Shea  Build 
was  situated  in  the  north  and  east  ends, 
which  points  there  was,  at  the  time  he  fl 
observed  the  Shea  Building,  no  evidence 
any  part  of  tbe  structure  having  fallen 
fore  the  fire  was  noticed.  He  could  see  fi 
the  front  Into  the  Int^or  of  all  those  bu 
ings,  Including  plaintiCT's  store,  and  decla 
that  the  goods  appeared  then  to  be  Intact 
the  shelves,  "as  though  piled  there  yesi 
day."  He  further  stated,  It  will  be  recall 
that  the  "upper  front  of  the  building  v 
composed  of  large  bay  windows,"  and  tt 
excluding  the  fire  walla,  "there  was  : 
enough  brick  In  the  upper  front  walls 
have  caused  any  considerable  amount 
brick  to  have  fallen  on  the  street  when  j 
take  out  tbe  bay  windows,"  the  fire  wall 
ing,  he  continued,  "the  biggest  part  of  I 
brick  in  front" 

Counsel  for  appellant  subject  the  tef 
mony  presented  by  the  plaintiff  to  an  anal 
leal  examination  in  an  attem[)t  to  demi 
strate  its  utter  unreliability  as  a  support  1 
the  verdict  from  any  standpoint  from  vhl 
It  may  be  viewed.    The  Argamaxt  thus  i 
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d,  addressed  to  those  to  whose  Jadgmeot 
tions  of  fact  must  be  submitted  and  corn- 
ed, Is  persuasive.  If  It  may  be  assumed 

nothing  appeared  In  the  manner  In 
the  witnesses  for  the  defendant  tes- 
1  which  Justified  the  jury,  after  a  full 

fair  consideration  of  their  teetlmoDy, 
:b  we  must  assume  they  gave  it.  In  dla- 
rdlng  IL  This,  as  we  have  shown,  they 
the  right  to  do,  if,  In  their  conscientious 
Ion,  It  did  not  carry  with  It  sufflclent 
;bt  to  lead  to  the  conclusion  that  defend- 
i  resistance  to  recovery  was  sustained, 
he  other  band,  if  the  Jury  believed,  from 
testimony  of  Mrs.  Martin,  Dr.  Hoffer, 
,  Mutber,  and  other  witnesses,  whose 
mony  in  behalf  of  plaintiff  was  not  di- 
but  Involved  only  circumstances,  that  the 
broke  out  and  attacked  the  goods  of 
itlCf  before  any  material  or  substantial 

of  the  building  in  which  they  were  sit- 
d  had  fallen  as  the  result  of  the  earth- 
:e  shock,  we  cannot  say,  from  the  record 
re  us,  but  that  they  were  thus  Justified 
caching  their  conclusion,  for,  we  thluk, 
I  those  circumstances  the  fact  that  the 
did  attack  the  goods  before  the  building 
ny  substantial  part  thereof  fell  is  rea- 
bly  Inferable. 

Is  a  fact  within  the  range  of  common 
viedge,  and  worthy  of  remark  in  con- 
Lon  with  the  question  we  are  here  con- 
rlng,  that  the  average  person  is  general- 
)  disconcerted  In  mind  on  the  occasion  of 
ilsmic  disturbance  that  bis  subsequent 
llection  of  the  exact  nature  and  order 
vents  necessarily  following  one  after  an- 
r  with  lightning  rapidity  during  the  prog- 
of  such  disturbance  is  exceedingly  hazy 
dubious.  This  is  true,  perhaps  in  not  so 
t  a  degree,  In  cases  of  fire  and  conflagra- 
i.  No  two  persons,  it  is  safe  to  say,  can 
aarlly  be  found  who,  relying  upon  their 

recollection,  can  even  approximately 
e  as  to  the  length  of  time  during  which 
arthquake  shock  of  unusual  severity  has 
id.  Often  the  most  exaggerated  notion  of 
duration  of  a  temblor  Is  conceived  and 
(red  to,  and  frequently,  while  It  lasts, 
}  ordinarily  very  courageous  men  tem- 
xily  lose  their  better  Judgment  and  be- 

themselves  into  the  most  absurd  and 
■ulous  attitudes  and  antics.  And  a  severe 
bquake.  Immediately  succeeded  by  a  fierce- 
aging  conflagration,  whose  progress  can- 
be  successfully  resisted,  would  probably 
isify  the  situation,  with  the  result  that 
y  spectator,  particularly  every  owner  of 
erty  doomed  to  inevitable  destruction. 
Id,  quite  naturally,  be  in  a  state  of  con- 
}n  and  excitement  These  are  facts,*  we 
within  common  knowledge,  and  thus 
Ily  may  It  be  perceived  how,  many 
ths  after  so  exciting  an  event,  witnesses 
cl  be  honestly  mistaken  hi  au  attempted 
aI  of  the  many  and  varjing  circumstauc- 
ttendlng  it,  and  how  a  Jury  could  well 


conclude,  without  Impugning  or  challenging 
the  honest  Intentions  of  such  witnesses,  that 
their  testimony  was  unworthy  of  credence 
or  weight 

We  do  not  question  the  soundness  of  the 
position  of  appellant  that.  If  any  substantial 
part  of  the  building  in  which  plaintiff's  store 
was  situated  had  fallen  before  the  fire  had 
attacked  plaintiffs  goods,  then,  in  that  case, 
defendant  would  not  be  liable  under  the 
clause  of  the  policy  upon  which  Its  defense 
Is  Interposed.  But  as  we  think  we  have 
satisfactorily  shown,  the  Jury,  either  because 
the  testimony  presented  by  the  defendant 
was  not  of  sufficient  probative  strength  to 
establish  Its  defense  to  the  requisite  degree, 
or  because  the  proof  of  plaintiff  destroyed 
whstever  force  Its  testimony,  standing  alone, 
might  possess,  has  by  their  verdict  of  neces- 
sity declared  that  the  plalntlfTs  goods  were 
attacked  by  the  Ore  before  any  materlaj  part 
of  said  building  had  fallen  from  a  cause  oth- 
er than  from  the  fire. 

[7]  The  claim  Is  vigorously  put  forth  that 
the  court  erred  to  the  prejudice  of  the  de- 
fendant in  submitting  to  the  Jury  the  follow- 
ing Instruction:  "I  instruct  you  that  the 
falling  wall  clause  In  the  policy  of  Insurance 
in  this  action  Is  not  to  be  literally  under- 
stood so  as  to  avoid  the  policy  if  some  mi- 
nute portion  of  the  material  In  the  assure'd 
building  fall.  It  means  some  substantial  por- 
tion of  the  building,  the  falling  of  which 
Kould  destroy  its  distinctive  character  as 
such.  (Italics  ours.)  So  that  If  the  proof 
in  this  case  establishes  the  fact  that  the 
front  windows  fell  away  from  the  building 
mentioned  In  the  policy,  or  part  of  the  front 
wall  thereof,  fell  away,  but  that  notwith- 
standing such  Injury  to  the  building  It  was 
substantially  standing  as  a  building  so  as 
not  to  Increase  the  risk  to  plaintiff's  goods  by 
Are  and  In  that  condition  It  was  burned,  the 
<;lauBe  in  the  policy  as  to  the  falling  of  the 
building  or  any  part  thereof  would  not  ex- 
empt defendant  from  liability,  If  otherwise 
liable,  as  before  explained." 

In  Home  Mut  Ins,  Co.  v.  Tompkles  et  al„ 
30  Tex.  Civ.  App.  404,  71  S.  W.  812,  the  trial 
court  Instructed  the  Jury  In  the  following 
language:  "  •  •  'To  avoid  the  policy,  the 
falling  must  be  of  some  substantial  part  of 
the  building;  that  is,  such  an  Int^ral  part  of 
the  building,  as  a  whole,  as  that  the  fall- 
ing of  the  same  would  destroy  the  distinctive 
character  of  the  structure."  The  Texas 
court  condemnhig  said  Instruction  as  errone- 
ous and  prejudicial  and  reversing  the  Judg- 
ment of  the  trial  court  said:  "By  the  In- 
struction given  the  Jury  In  this  case  they 
were  required  to  find.  In  order  that  the  pol- 
icy should  be  avoided,  not  that  some  mate- 
rial or  substantial  part  of  the  building,  as 
such,  had  fallen,  but  that  there  had  fallen 
such  an  Integral  part  thereof  as  a  whole  as 
that  the  falling  of  the  same  would  destroy 
the  distinctive  character  of  the  structure. 
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According  to  the  decisions  In  this  state  un- 
der the  valued  policy  law,  the  Jury  were  re- 
quired to  helleve  that  the  building  had  been 
totally  destroyed,  before  they  could  find  for 
the  defendant,  thereby  nnllifying  the  stipula- 
tion as  to  a  part  entirely  (citing  Ins.  Oo.  t. 
Garllngton,  66  Tex.  103,  IS  S.  W.  337,  59  Am. 
Rep.  813).  While  the  part  that  should  fall  in 
order  to  avoid  the  policy  should  be  a  sub- 
stantial and  material  part  of  the  bollding.  It 
would  not  be  necessary  for  it  to  be  so  greet 
a  part  as  would  destroy  the  distinctive  char- 
acter of  the  structure.  In  such  case  the 
structure  could  no  longer  be  considered  a 
building,  but  only  debris  or  ruins."  The 
foregoing  language  furnishes  the  inspiration 
for  the  criticism  of  the  challeirged  instruc- 
tion in  tbe  case  at  bar  that  the  court  thus 
in  effect  told  tbe  jury  that,  In  order  to  avoid 
the  policy.  It  was  necessary  for  the  defend- 
ant to  show  tbat  tbe  building  had  be&i  en- 
tirely destroyed  or  become  a  mass  of  mins 
before  tbe  fire  broke  ont  and  attacked  the 
insured  merchandise. 

[8]  The  accepted  Interpretation  of  the  "fall- 
en building"  clause  of  fire  Insurance  policies, 
such  as  tbe  one  contained  In  tbe  policy  here, 
is  as  it  Is  stated  in  Nelson  v.  Traders*  Ins. 
Co..  181  N.  Y.  472,  74  N.  E.  421.  It  is  there 
said;  "The  meaning  of  tbe  clause  in  ques- 
tion, wben  reasonably  interpreted,  Is  tbat  the 
Insurer  Is  excused  from  its  obligation  by  ei- 
ther tbe  fall  of  tbe  building  as  a  structure, 
or  of  such  a  substantial  and  Important  part 
thereof  as  Impairs  Its  usefulness  as  6uch, 
and  leaves  tbe  remaining  part  of  tbe  building 
subject  to  an  Increased  risk  of  fire."  See 
Clayburgh  v.  Agricultural  Ins.  Co.,  supra, 
and  Home  Mnt  Ins.  Co.  v.  Tompkles,  supra. 

We  are  of  the  opinion  that  an  Impartial  ex- 
amination of  tbe  entire  charge  in  the  case  at 
bar  will  disclose  that  the  court  kept  fairly 
well  within  the  rule  as  laid  down  by  tbe 
foregoing  authorities.  And  we  further  tbiuk 
that  a  comparison  of  tbe  challenged  instruc- 
tion in  this  case  with  tbe  lusti'uctlon  con- 
demned by  tbe  Texas  Court  of  Apjjeals  will 
make  It  very  plain  that  there  is  a  marked 
distinction  between  the  two;  for,  whatever 
Interpretation  may  Justly  be  given  the  lan- 
guage, employed  In  both  Instructions,  "tbe 
distinctive  character  of  the  structure,"  when 
considered  alone  and  without  regard  to  other 
parts  of  said  Instructions,  we  think  it  be- 
comes very  clear  that  the  Instruction  lu  the 
present  case,  when  considered  in  its  entirety, 
as  it  should  be  to  get  its  full  meaning,  fur- 
nishes no  possible  ground  upon  which  its  ef- 
fect may  pro::^cr!y  be  subjected  to  the  Inter- 
pretation which  the  Texas  court  gives  to  tbe 
instruction  to  which  it  was  called  upon  to 
give  attention.  In  the  instruction  here  there 
is  a  clear  explanation  by  tbe  trial  court  that 
the  meaning  intended  to  be  conveyed  by  the 
language,  "tbe  falling  of  which  would  de- 
stroy its  dlstluctlve  character  as  such,"  was 
not  that  the  building  should  be  completely 


destroyed,  bo  that  "the  structure  cc 
longer  be  considered  a  building,  but  o 
bris  or  mlns,"  but  that  the  clause  npoi 
the  special  defense  Is  based  was  not 
vened  If  the  pnx^  eetabllshed  the  fa 
the  front  windovre  only  fell  from  the 
lug,  or  part  of  the  front  wall  then 
away,  but  that,  "notwithstanding  si 
Jury  to  the  building.  If  it  was  substi 
standing  as  a  building,  so  as  not  to  1: 
the  risk  to  plaintiffs  goods  1^  fire 
that  condition  It  was  burned,"  the  del 
would  not  in  that  case  be  exempt  fr 
bllity  under  the  clause  of  tiie  polic 
which  it  founds  Its  resistance  to  the  p 
of  the  Indemnity  to  which  It  obligate* 
Moreover,  the  court,  in  another  pan 
charge.  In  clear  and  unmistakable  la 
apedflcally  pointed  out  to  the  jury  i 
is  not  necessary  that  the  said  bulldli 
vrtiole  should  have  fallen  in  order  t 
Insurance  under  the  said  policy  si 
avoided."  "It  is  only  necessary,"  th 
declared,  "that  a  material  part  of  sai( 
Ing  should  fall  in  order  that  all  In 
under  tbe  policy  shall  be  avoided." 
same  instruction  tbe  court  further  int 
the  Jury:  "As  to  what  Is  a  materL 
I  charge  you  that  if  you  find  that  a 
of  said  building  fell,  and  that  by  re 
said  portion  falling  said  building  or 
tents  were  placed  in  a  position  or  « 
whereby  the  same  were  more  readily 
to  fire  than  they  would  have  been 
portion  of  said  building  had  not  falle 
in  that  case,  I  instruct  you  that  it 
duty  to  be  governed  by  the  eviden 
you  should  return  a  verdict  in  favor 
defendant  and  against  the  plaintiff." 
It  will  be  observed,  tbe  court  expllc 
plained  to  the  Jury  what  would  coi 
Bucb  a  falling  of  the  building  as  woul 
tbe  Insurance  under  the  policy — tba 
plainly  put  before  tbe  jury  the  real, 
proposition  In  the  case,  by  declaring 
such  portion  of  the  building  had  fa! 
fore  the  flre  attacked  plaintiff's  gt 
would  Increase  tbe  risk  of  fire,  or  af 
"more  readily  subject  the  building  ani 
to  Are  than  they  would  have  been 
portion  of  said  building  had  not  fallei 
defendant  would  not  be  liable.  A 
think  tbat  this  instruction  la  equally  i 
In  explaining  the  meaning  of  the 
"material  or  anbstantlal  part  of  the 
Ing,"  as  the  instructions  upon  the  sai 
Ject  approved  In  Clayburgb  v.  Agri* 
Ins.  Co.,  supra.  Among  other  insti 
given  to  the  jury  tbe  court  in  tbat  ca 
strulng  tbe  "fallen  building"  clause 
policy,  said:  "As  to  what  constitute* 
Ing  of  the  building  within  the  mea 
tbls  clause,  I  charge  you  tbat  tbe  i 
of  tbe  language  Is  that  the  buUdln 
have  fallen  In  whole  or  in  part  to  t 
extent  that  Its  Integrity  aa  a  buildl 
destroyed  or  substantially  Impaired. 
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Ingency  ag&lnst  which  by  the  adoption  of 
"fallen  building"  clause  in  an  insurance 
7  an  insurance  company  seeks  to  protect 
f  is  manifestly  the  assumption  of  a  risk 
contemplated  by  the  policy  of  Insurance 
at  l8,  to  protect  Itself  against  a  risk 
;h  is  not  involred  in  the  destruction  of 
subject  of  insurance  by  a  Are  originating 
I  usual  and  ordinary  as  distinguished 
1  unusual  and  extraordinary  causes, 
'e  is,  80  far  as  we  are  able  to  understand 
],  practically  no  distinction,  in  effect,  be- 
•n  the  last  referred  to  Instruction  in  the 
ent  case  and  the  instruction  from  which 
tiave  Just  made  an  excerpt  in  the  Clay- 
:h  Case.  In.  the  latter  the  court  very 
erly  assumes  that  if  the  building  "bad 
in,  in  whole  or  In  part,  to  such  an  extent 

its  integrity  as  a  building  was  destroy- 
}r  substantially  Impaired,"  then  there 
Id  have  been  shown  such  a  destruction 
ivould  Increase  the  risk  of  flre  tteyond 
contemplated  by  the  policy  and  assumed 
he  company ;  hence  the  latter  would  be 
une  from  liability  under  the  policy.  In 
case  at  bar,  as  we  have  seen,  the  court 
essly  declared  that,  if  so  much  of  the 
ling  had  fallen  as  would  increase  the 

beyond  that  assumed  by  the  company 
>r  the  terms  of  the  policy,  then  the  com- 
'  wonid  not  be  liable.  Thus  it  must 
ily  become  manifest  the  question  wbeth* 
material  or  substantial  part  of  the  buHd- 
witbin  the  meaning  of  the  clause  under 
ilderatlon  had  fallen  before  plaintiff's 
is  had  been  attacked  by  the  Are  was 
y  placed  before  and  submitted  to  the 

for  determination.  And,  furthermore, 
language,  "the  falling  of  which  would  de- 
r  its  distinctive  character  as  such  build- 
'  employed  in  the  first  instruction  here  to 
:h  we  gave  our  attention,  was  by  the 
instruction  referred  to  fully  and  clearly 
alned  to  mean,  not  that  the  whole  build- 
must  have  been  destroyed  in  order  to 
d  the  policy,  but  that  only  sucb  portion 
eof  as  would  be  material  or  substantial 
s  would  increase  the  risk  of  flre  to  plaln- 
I  goods.  Throughout  Its  entire  charge 
court,  time  and  again,  declared  that, 
e  the  destruction  or  falling  of  a  mere 
al  or  minute  part  of  the  structure  would 
aufflce  to  avoid  the  policy,  the  falling  or 
ruction  of  any  material  or  substantial 

thereof  would. 

]  It  appears  very  clear  to  us  that  when 
Instructions  are  read  in  connection  with 
1  other,  as  they  should  be  so  read  and 
Idered,  the  Jury  could  not  have  been  mls- 
by  the  language  In  the  first  Instruction, 
distinctive  character  of  the  building  as 
1,"  assuming  that  said  language  Involves 
'iToneous  statement,  and  that  it  would  be 
udlclally  misleading  when  read  alone. 
I]  Counsel  complain  because  the  court 
sed  to  submit  to  the  Jury  the  Instruction, 
tested  by  the  defendant,  expressly  de- 


claring that  "If  such  part  of  said  building 
fell  as  would,  if  said  building  were  not  re- 
paired, have  impaired  the  usefulness  of  said 
building,  then,  and  In  that  case,  all  insurance 
under  the  policy  herein  sued  on  is  void." 
The  rejected  instruction  perhaps  states  the 
law  correctly,  and  it  would  have  been  Just 
as  well  to  liave  allowed  It;  but  we  think  that 
tbe  charge  of  the  court  covered  the  principle 
therein  declared,  and,  as  stated,  fairly  and 
correctly  presented  to  the  Jury  the  law,  by 
the  aid  of  which  they  were  enabled  to  in- 
telligently consider  tbe  evidence  addressed 
to  tbe  important  question  of  fact  tendered 
•  as  the  main  issue  in  the  case,  and  to  reach 
I  a  Just  and  intelligent  conclusion  upon  the 
evidence.  The  refusal  to  give  the  instruc- 
tion could  not  therefore,  have  resulted  In  any 
barm  to  the  defendant 

[11]  At  the  request  of  the  defendant  the 
I  court  submitted  to  the  Jury  certain  particu- 
I  lar  questions  of  fact,  to  which,  save  in  tbree 
I  instances,  direct  answers  were  returned. 
These  answers  were,  briefiy.  tliat  tbe  build- 
ing did  not  fts  a  whole,  fall  prior  to  its 
destruction  by  flre  from  a  cause  other  than 
flre;  that  a  part  or  parts  of  said  build- 
ing did  fall  prior  to  the  destruction  of  said 
building  by  flre,  from  a  cause  other  than 
flre,  but  that  such  part  or  parts  were  neither 
a  material  nor  substantial  part  or  parts  of 
said  building,  but  only  "trivial  and  inconsid- 
erable"; and  that  neither  a  substantial  nor 
a  material  part  of  said  building  fell  from  a 
cause  other  than  flre  prior  to  the  burning  of 
the  "stock  of  goods  of  plaintiffs  contained  In 
said  building." 

To  the  following  questions  tbe  Jury  an- 
swered, "Don't  know": 

(1)  "If  you  flnd  that  a  part  or  parta  of 
said  building    •   •    •   fell  prior  to  the  de- 
struction of  said  building  from  a  cause  oth- 
er than  fire,  was  the  usefulness  of  said  build- 
ing for  the  purpose  for  which  it  was  con- 
structed impaired  by  reason  of  said  falling?" 
(2)  "If  you  flnd  that  a  part  or  parta  of  said 
building   •    •    •   fell  prior  to  the  burning 
of  said  building  and  from  a  cause  other  than 
fire,  state  whether  or  not  the  falling  of  such 
part  or  parts  exposed  the  interior  of  said 
building  to  the  Inclemency  of  the  weather?" 
i  (3)  "If  you  flnd  that  any  part  or  parts  of 
I  said  building   •    *   •    fell   prior   to  the 
{  buruing  and  from  a  cause  other  than  flre, 
I  »tate  whether  such  falling  occurred  l>efore 
the  said  goods  were  attacked  by  fire?" 

Counsel  for  appellant  undertake  to  show 
by  an  Ingenious  treatment  of  tbe  special  find- 
ings of  the  Jury  that  there  is  no  finding  by 
the  jury,  either  in  its  general  verdict  or  by 
Its  special  findings,  with  regard  to  tbe  time 
at  which  the  flre  attacked  either  the  build- 
ing or  the  Insured  merchandise — whether 
before  or  after  tbe  falling  of  a  material  or 
substantial  part  of  tbe  building.  We  shall 
not  fol'iow  counsel  In  their  rather  subtle  or 
metaphysical  reasoning  in  their  arraignment 
of  the  special  findings.   We  perceive  in  none 
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of  tbem  anything  Inconsistent  with  the  gen- 
eral verdict  To  the  contrary,  they  appear 
to  sustain  It  To  one  of  the  particular  ques- 
tions the  Jury  unqualifiedly  replied  that  a 
substantial  or  material  part  of  the  building 
had  not  fallen  prior  to  the  burning  of  the 
Insured  goods.  There  is  no  incongruity  be- 
tween this  and  the  other  special  finding,  and 
It  reinforces  the  general  verdict  Nor  do  we 
Fee  anything  In  those  questions  to  which  nei- 
ther afflrmatlve  nor  negatlTe  direct  answers 
were  returned  which  would  have  shed  any 
light  upon  the  main  Issue  had  they,  or  such 
of  them  as  were  capable  of  being  intelligent- 
ly answered,  been  directly  answered  In  one 
way  or  the  other. 

The  first  of  these  questions  was  too  gener- 
al to  call  for  a  direct  and  unqualified  answer. 
Besides  (and  this  may  be  somewhat  technical, 
yet  not  lacking  altogether  In  substance),  there 
was  no  evidence  Introduced  disclosing  the 
purpose  for  which  the  building  was  con- 
stmcted. 

The  second  question,  not  directly  answered, 
was  whether  the  part  or  parts  of  the  build* 
Ing  which  fell  prior  to  the  burning  of  said 
building  and  from  a  cause  other  than  fire 
exposed  the  Interior  of  said  building  or  Its 
contents  to  the  inclemency  of  the  weather. 
It  is  very  evident  that  the  mere  falling  away 
of  a  window  to  a  building  might  expose  the 
interior  thereof  or  Its  contents  to  the  In- 
clemency of  the  weather,  yet  the  falling  of 
such  a  trivial  part  of  a  building  from  a  cause 
other  than  fire  would  not  be  deemed  suf- 
ficient to  avoid  a  policy  of  Insurance  under 
the  "fallen  building"  clause  of  the  policy 
here.  Hence  an  affirmative  answer  to  the 
question  we  are  now  considering  would  not 
necessarily  mean  that  such  part  or  parts  of 
the  building  as  would  avoid  the  policy  had 
fnllen  prior  to  the  burning  of  plalntifTs  goods 
from  a  cause  other  than  fire.  The  question 
was  misleading,  and  the  Jury's  failure  to  an- 
swer it  directly  was  Immaterial  and  without 
prejudice. 

An  affirmative  answer  to  the  third  of  the 
unanswered  questions  would  not  have  mili- 
tated In  the  least  either  against  the  general 
verdict  or  any  of  the  special  findings.  The 
jury  bad  answered  that  the  stock  of  goods  of 
plaintiff  had  been  attacked  by  fire  before  a 
substantial  or  material  part  of  the  building 
bad  fallen.  Tbey  bad  also  answered  that  a 
part  or  parts  of  the  building  had  fallen  be- 
Tore  the  building  had  been  destroyed  by  fire, 
but  that  such  part  or  parts  were  "trivial  and 
inconsiderable."  What  material  difference, 
then,  could  It  make  whether,  before  or  after 
such  part  or  parts  had  fallen,  the  goods  of 
plaintiff  bad  been  attacked  by  flre?  In  oth- 
er words,  the  Jury  having  already  apeclflcal- 
ty  found  that  the  goods  had  been  burned  or 
were  attacked  by  flre  prior  to  the  falling  of 
ii  material  or  substantial  part  of  the  build- 
ing; from  a  cause  other  than  flre,  what,  then, 
would  be  the  necessity  for  further  inquiry 
whether  the  goods  had  l>een  burned  or  at- 


tacked ^ther  prior  or  subsequent 
falling  of  an  inconsequential  part 
of  the  building?  What  substantia 
could  be  accomplished  by  a  fnrthc 
that  the  goods  had  been  attacked  e 
part  or  parts  had  fallen?  The  falli 
Jury  to  answer  this  question  was  hi 

There  were  some  of  the  partla 
tlons  requested  hy  the  defendant  ^ 
court  refused  to  submit  to  the  Jury, 
claimed  that  the  court  committed  p 
error  by  such  refusal.  We  have 
these  rejected  questions,  and  have  f< 
most  of  them  Involve  propositions  \ 
substantially  covered  by  those  n 
court  gave  to  the  Jury. 

The  instructions  of  the  court  ar 
attacked,  because,  It  Is  contended, 
were  told  that  It  was  the  duty  o 
fendant  In  order  to  maintain  Its 
exemption  from  liability  under  th 
building"  clause  to  show  that  the  fal 
the  earthquake  or  from  a  cause  o) 
fire  occurred  before  the  fire  had  atl 
ther  the  building  or  the  Indemnlfii 
whereas,  the  defendant  was  only  re 
show,  In  order  to  avoid  the  policy, 
building  or  a  material  part  thereof 
en  prior  to  the  flre  attacking  tiie  go 
court  In  B.  number  of  Its  ins  true 
plained  to  the  Jury  in  very  clear  U 
the  defendant  must  prevail  If  it  w 
factorily  shown  that  tiie  building 
material  or  substantial  part  the 
fallen  before  the  goods  were  attack 
fire;  and,  while  in  some  of  the  Ini 
the  building  and  the  goods  were  re 
in  this  connection  in  the  disjunct 
which  phraseology.  If  taken  alone, 
might  gather  the  Impression  that 
meant  to  say  that  If  the  building 
tacked  by  fire  prior  to  the  falling  of 
al  part  thereof  the  defendant  wouJ 
exonerated  from  liability,  the  Ins 
read  as  a  whole  or  In  their  entire! 
charge  of  the  court  could  have  left 
Impression  upon  the  minds  of  the  J 
that  It  was  necessary  that  the  Insn 
erty  should  bare  been  attacked  prii 
falling  before  recovery  upon  the  poll 
be  Justified.  The  following  may  be 
an  example  of  the  Instructions  to  \ 
pellant  objects  In  the  respect  mentic 
you  believe  and  find  from  the  evidi 
the  building  described  In  said  policy 
thereof  fell,  and  that  by  reason  of  ti 
of  said  building,  or  a  part  thereof,  si 
Ing  or  the  contents  thereof  were  pli 
condition  or  situation  whereby  said 
or  said  contents  were  more  easily  s 
fire,  then,  and  in  that  case,  I  Inst 
that  your  verdict  should  be  In  fav< 
defendant  and  against  the  plalntlffi 
instruction  correctly  states  the  li 
when  carefully  scrutinized.  Is  not  1 
hie  to  the  fact  In  this  case — that  Is, 
that  the  property  insured  were  the  g 
not  the  building.   If  the  falling  wer< 
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"acter  as  to  subject  the  bnlldlng  the 
readily  to  fire  than  If  the  falling  had 
curred,  it  la  very  clear  that  the  con- 
>f  the  bnildlng  would  thus  be  exposed 
reater  risk  of  destruction  by  fire,  and, 
perhaps  the  Instruction  could  have 
lore  dearly  expressed,  It  could  not,  as 
when  considered  with  the  other  In- 
ous,  have  produced  any  Injury  to  the 
of  the  defendant. 

,  lastly,  urged  that  the  court's  rulings 
%rtaln  questions-  involving  the  admls- 
■  of  certain  testimony  were  preju- 
r  erroneous. 

The  refusal  of  the  court  to  allow  the 
ant  to  prove  the  effect  of  the  eartb- 
upon  other  buildings  located  In  the 
En  which  the  building  containing  the 
1  merchandise  was  situated  was  In  our 
;nt  perfectly  proper.  In  order  to  have 
ed  such  proof  relevant  and  competent, 
t  first  have  been  shown  that  there  was 
tantlal  slmllartty  In  the  character  of 
nstruction  of  the  other  bulldiugs  to 
e  In  which  the  Insured  property  was 
!d  and  that  the  force  of  the  earth- 
was  practically  uniform  In  said  block. 
:fa  preliminary  showing  was  made,  and 
was  therefore  no  foundation  for  the 
ed  but  rejected  proof.  The  proof  of 
stnictlon  or  falling  of  a  frail  building 
leavy  gale  of  wind  or  an  earthquake 
not  necessarily  be  proof  that  such 
ar  earthquake  was  the  cause  of  the 
:tlon  of  another  building  situated  In 
me  block  yrhere  another  cause,  like 
Id  Intervened  and  might  have  been  the 
yt  the  falling  or  the  destruction  of  the 
structure.  If,  however,  as  suggested, 
ivere  made  that  two  buildings  situated 
7  close  proximity  to  each  other  were 
icted  Id  equally  as  substantial  a  man- 
all  respects,  proof  that  one  had  fallen 
he  effect  of  a  wind  or  an  earthquake 
doubtless  be  competent  as  tending  to 
1  the  theory  that  the  other  had  llke- 
illen  or  been  destroyed. 
[4]  There  appears  to  have  been  no  ef- 
Kde  to  make  such  proof,  and  the  courts 
take  Judicial  notice  of  the  character 
other  buildings  In  the  block  in  wblcb 
lilding  containing  the  insured  goods 
Itnatedf  nor  can  the  courts  take  Ju- 
notice  of  the  fact.  If  It  was  a  fact, 
he  earthquake  on  the  morning  of 
L8,  1906,  operated  with  uniform  or  ap- 
lately  the  same  force  over  the  area 
i  by  the  block.  If  evidence  addressed 
ti  tiiese  propositions  could  have  been 
1,  counsel  should  have  produced  it,  and 
ave  laid  the  foundation  for  the  proof 
they  vainly  sought  to  make. 
Nor  did  the  court  err  In  permitting  the 
ff  to  cross-examine  the  witness  Mai- 
■Itb  reference  to  an  affidavit  be  filed 
be  New  Zealand  Fire  Insurance  Com- 
In  wblcb  he  deposed  that  his  office 
ire  and  equipments,  wnich  were  In- 


sured in  that  company,  had  been  destroyed 
by  fire  on  the  morning  of  the  18th  of  April, 
1906.  Mallory's  office,  It  will  be  recalled, 
was  situated  over  plaintiff's  store,  and  on 
direct  examination  he  testified  that  be  was 
at  or  near  the  building  a  half  an  hour  after 
the  quake,  and  that  he  saw  no  fire  In  Foun- 
tain's store.  The  cross-examination,  to  which 
objection  Is  made,  was  proper  aa  showing 
that  there  had  been  previously  made  by  him 
a  statement  inconsistent  with  his  testimony, 
code  Civ.  Proc.  S  2052.  Counsel's  specific 
objection,  however.  Is  that  the  witness'  tes- 
timony on  direct  was  confined  to  the  ques- 
tion whether  there  was  a  fire  In  Fountain's 
store,  and  that  he  was  not  thus  asked  wheth- 
er either  the  earthquake  or  fire  had  any- 
thing to  do  with  the  destruction  of  his  prop- 
erty. But  the  fact  that  he  was  not  ques- 
tioned on  his  direct  examination  about  the 
destruction  of  his  own  property  or  the  man- 
ner in  which  It  was  destroyed  rendered  the 
cross^xaminatlon  none  the  less  pertinent  and 
proper,  since  the  necessary  Inference  from 
his  direct  testimony  was  that  there  was  no 
fire  in  the  building  in  which  his  office  and 
Fountain's  store  were  situated,  and  that 
consequently  the  plaintiff's  goods  must  have 
been  exposed  to  greater  risk  by  the  fall  of 
the  bulldiug  from  the  shock  of  earthquake 
than  they  otherwise  would  have  been  subject- 
ed to. 

There  are  some  other  specifications  alleg- 
ing error  In  the  court's  rulings  on  the  evl< 
dence,  but  they  are  not  of  suffideut  Im- 
portance, In  our  Judgment,  to  require  special 
attention. 

We  have  discovered  no  valid  reason  for 
interfering  with  the  order  of  the  court  deny- 
ing defendant's  motion  for  a  new  trial,  and 
said  order  Is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

Opinion  Supplementing  Order  Denying  Peti- 
tion for  Rehearing. 

We  deem  it  proper  to  notice  a  few  of  the 
propositions  to  which  the  petition  for  a  re- 
hearing of  this  cause  directs  special  atten- 
tion. 

We  are  satisfied  with  the  conclusion  at 
which  we  arrived  with  respect  to  the  ruling 
of  the  court  on  the  cross-examination  of  the 
witness  Dr.  Mallory,  and  to  which  we  paid 
brief  attention  in  the  original  opinion  filed 
herein.  The  object  and  tendency  of  Dr.  Mal- 
lory's direct  testimony,  given  In  behalf  of  the 
defendant,  was  to  show  that  neither  the 
Fountain  Building  nor  plaintiffs'  property 
was  attacked  by  fire  before  a  material  part 
of  the  building  bad  fallen  as  the  result  of  the 
earthquake.  That  there  could  be  no  other 
object  of  the  testimony  Is  a  proposition  so 
obvious  that  no  intelligent  person  could  fall 
to  readily  discern  its  purpose,  and  It  Is, 
therefore,  plain  that  the  Jury  so  understood 
Its  purpose,  and  to  tbat  extent  at  least  Its 
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Inevitable  tendency  was  to  achieve  the  pur- 
pose for  which  It  was  offered  and  received. 
We  know  of  no  rule  of  evidence  whiclj  will 
permit  one  party  to  Introduce  proof  which 
tends,  however  remotely,  to  establish  the 
truth  of  his  theory  as  to  the  ultimate  fact, 
and  thus  furnish  some  ground  upon  which 
the  Jury  may  gather  the  impression  that  the 
truth  is  on  his  side,  and  then  preclude  the 
opposite  party  from  a  full  cross-examination 
of  the  witness  giving  such  testimony,  not 
alone  upon  the  matter  to  which  he  has  epe- 
clflCQlly  testified,  but  as  to  all  relevant  mat- 
ters which  may  naturally  be  Inferred  there- 
from. 

[IB]  In  other  words,  a  party  should  be  per- 
mitted to  ask  a  witness  upon  cross-examina- 
tion any  question,  an  answer  to  which  favor- 
able to  the  cross-examiner  would  either  tend 
to  contradict  or  weaken  his  direct  testimony 
or  destroy  the  injurious  Impression  naturally 
to  be  gathered  from  such  testimony.  Singu- 
lar as  It  may  appear,  appellant  seems  to 
think  that  because  Mallory  testified  solely 
that  there  was  no  fire  In  the  Fountain  Build- 
ing half  an  hour  after  the  earthquake,  the 
cross-examination  complained  of  was  entire- 
ly erroneous  and  prejudicial.  But  manifestly 
the  plain  and  natural  Inference  from  sucb 
testimony  is  that  there  was  no  fire  In  said 
building  and  that  the  goods  of  plaintiff  could 
not  consequently  have  been  attacked  by  fire 
prior  to  the  falling  of  the  building  or  a  sub- 
stantial part  thereof.  Admittedly,  the  build- 
ing did  fall  at  some  time,  either  from  the  fire 
or  the  earthquake. 

But  It  Is  declared  that  Mallory's  affidavit 
did  not  state  ttiat  his  office  equipments,  on 
which  there  was  a  policy  issued  by  the  New 
Zealand  Fire  Insurance  Company,  were  de- 
stroyed by  Are  on  "the  morning  of  the  18th 
day  of  April,  1906,  or  at  any  other  time." 
This  contention  only  represents  another  case 
of  "a  drowning  man  grasping  at  a  straw." 
The  aflSdavlt  of  Mallory  is  not  In  the  record, 
and  therefore  we  are  not  advised,  except 
through  his  cross-examination,  what  state- 
ments his  affidavit  contained.  But  it  is  as 
clear  as  language  can  make  any  proposition 
from  his  cross-examination  that  his  affidavit 
related  to  tbe  destruction  of  his  office  furni- 
ture and  other  equipments  by  fire  on  tbe 
morning  of  the  18tb  day  of  April,  1906,  and 
that  counsel  for  plaintiffs,  in  conducting  this 
cross-examination,  referred  to  tbe  fire  of  that 
morning.  That  counsel  for  the  appellant 
must  have  so  understood  the  cross-examina- 
tion is  conclusively  shown  by  the  fact  that 
they  nowhere  at  any  time  during  tbe  prog- 
ress of  said  cross-examination,  made  any 
such  objection  as  Is  urged  here,  nor  offered 
as  a  reason  for  the  general  objection  that  the 
cross-questions  of  counsel  for  plaintiff  did 
not  constitute  "proper  cross-examination," 
tbe  one  urged  here  against  the  pertinency  of 
respondents'  cross-examination  of  Mallory  on 
the  lines  here  considered.   The  only  fire  to 


which  reference  was  made  or  could 
been  properly  made  In  tbe  cross-examiu 
of  Mallory  wa^  the  fire  which  the  Jury  f 
destroyed  the  goods  of  plaintiff,  and  the 
not  a  single  Hue  In  the  record  indlcatli 
the  remotest  degree  that  the  Jury  could 
formed  any  impression  that  any  other 
was  referred  to  in  Mallory's  affidavi 
which  the  cross-examination  related, 
tbe  nature  or  form  of  the  questions  const 
lug  such  cross-examination. 

There  are  some  of  the  rulings  of  the  i 
excluding  and  allowing  certain  testlmoi 
which  we  felt  that  there  was  no  nece 
for  giving  spechil  attention  In  the  main 
Ion.  Couusel  are  of  the  opinion  that  we 
apprehended  the  importance  of  these  ru 
and  the  slguUlcance  of  their  objections  t 
to. 

Among  these  objections  was  one  addr< 
to  the  ruling  of  the  court  refusing  to  i 
defendant  to  show  the  condition  of  the  v 
block  in  which  the  Fountain  Building 
situated.  In  tbe  original  opinion  it  is 
that  testimouy  showing  or  tending  to  i 
that  other  buildings  in  the  same  block 
thrown  down  by  the  force  I  of  the  tei 
was  Inadmissible  in  the  absence  of  a 
llmluary  showing  that  all  the  buildings 
substantially  the  same  kind  of  structures 
that  the  force  of  tbe  quake  was  pracU 
or  approximately  uniform  tfiroughout 
block.  The  principle  governing  this  rull 
equally  as  applicable  to  the  ruling  exch 
the  proffered  testimony  of  the  "condlti* 
the  whole  block."  It  does  not  neceas 
follow  that,  because  one  building  In  a  pi 
ular  block  might  fall  Into  a  mass  of  i 
from  the  force  of  an  earthquake  shock,  < 
buildings  in  the  same  block  would  like 
fall  from  the  same  cause.  It  is  not  ac 
probable  proposition  that  all  the  built 
of  the  block,  except  one,  might  fail  tc 
ground  from  the  shock  of  an  earthquake, 
that  that  one  would  remain  standing 
fectly  Intact  The  relevant  effect  of  tesi 
ny  of  the  general  condition  of  the  v 
block  upon  a  particular  building  in 
block  would  of  necessity  depend  upon  tb< 
cumstau(!e  whether  all  the  buildings.  In 
Ing  tbe  particular  building,  were  buUt  ; 
as  to  strength  of  foundation  and  supers 
ture,  and  the  further  proposition  wbethe: 
force  of  the  earthquake  was  uniform  thro 
out  such  block.  No  such  conditions 
shown  to  exist  in  this  case,  and  we  tl 
therefore,  that  the  court's  ruling  exclu 
that  testimony  was  eminently  proper. 

[17]  It  Is  further  said  in  tbe  petition 
the  trial  court  seriously  erred  In  permti 
tbe  witness  Mother  to  say,  in  response  b 
cross-examination,  that  "the  Fonntsin  B 
Ing  was  doomed  to  destruction  by  fire  wl 
er  or  not  It  had  fallen  by  reason  of  the  ei 
quake."  Muther  was  tbe  chief  of  the  fln 
partment  of  Santa  Rosa  at  tbe  time  of 
fire  and  earthquake  of  1906.   The  clali 
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lie  testimony  thus  elicited  -was  "whol- 
^1eTaut."  Admitting  but  not  deciding 
ie  so,  Btlll  the  answer  could  not  have 
irejadlclal  In  view  of  the  Instructions 
court  clearly  explaining  the  circun- 
9  which  would  absolve  the  d^endant 
liability  under  the  policy.  There  was 
ae  single  important  question  of  fact 
:ted  to  the  determiuatlon  of  the  Jury, 
:  Did  the  Ore  attack  the  goods  before 
er  a  material  or  substantial  part  of 
ilidlng  fell?  Upon  this  question  the 
in  its  instructions,  repeatedly  told  the 
bat  their  verdict  must  be  for  defendant 
Lppeared  from  a  preponderance  of  the 
ce  that  the  building  or  a  substantial 
hereof  fell  before  the  goods  were  at- 
.  by  the  fire.  To  hold,  therefore,  that 
r's  statemwt  to  the  effect  that  the 
ig  was  doomed  to  destruction  by  Are, 
er  or  not  It  had  fallen  by  reason  of 
irtbquake,  was  prejudicial,  would  be 
>ute  to  the  members  of  the  jury,  wlth- 
stilication  from  the  record,  and,  in  the 
if  the  well-understood  preeumption  on 
roposltton,  the  densest  Ignorance  or  the 
lagrant  dishonesty. 

find  nothing  in  the  petition  Cor  a  re- 
g  which  would  Justify  a  departure 
the  conclusion  reached  in  the  original 
Q  that  it  was  a  matter  entirely  with 
ry  to  determine  and  decide  whether  the 
1  defense  of  the  defendant  was  sus- 

by  a  preponderance  of  the  evidence. 

[>ower  of  reviewing  courts  to  disturb 
ts  of  Juries  or  findings  of  trial  courts 
our  system,  by  which  Juries  are  made 
elusive  Judges  of  questions  of  fact  and 
urts  of  questions  of  law,  is  necessarily 
ted  to  very  narrow  limits.  Article  6, 
Const  Our  law  provides  that  Juries 
le  exclusive  Judges,  of  the  value  and 
of  evidence  In  ail  cases  where  the  evi- 
ls not,  for  reasons  of  convenience  and 

policy,  declared  by  law  to  be  concln- 
roof  of  the  fact  In  dispute.  Section 
Code  Civ.  Froc.  There  may  arise  ras- 
Is  true,  where  the  court,  for  the  sole 
le  of  illustrating  the  application  of  its 
crtlODs,  may,  with  perfect  propriety, 
the  testimony,  but  in  such  cases  the 
"must  inform  the  Jury  that  they  are 
elusive  Judges  of  all  questions  of  fact" 
D  608,  Code  Civ.  proc.   The  appellate 

of  this  state  may  in  effect  set  aside 
irdlct  of  a  Jury  or  the  findings  of  a 
where  It  can  properly  be  said  from  the 

that  the  evidence  is  either  insufficient 
italn  the  verdict  or  findings  or  thai 
is  no  evidence  wbatBoever  to  support 

In  such  case  manifestly  a  question  of 
i  presented,  and  it  is  obviously  only 
an  appellate  court  can  declare  from 
cord  as  a  matter  of  law  that  the  ver- 
r  findings  are  not  sufficiently  supported 
:  supported  at  all  that  such  court  ha« 
L17P.— 41 


any  right,  according  to  the  plain  terms  of 
the  Constitution,  to  interfere  with  a  Judgment 
or  order  for  that  reason.  But  It  is  beyond 
the  constitutional  province  and  right  of  an 
appellate  court  to  declare  that  a  judge,  try- 
ing the  questions  of  fact  or  a  Jury  should 
have  given  credit  or  a  certain  amount  of 
weight  to  the  testimony  of  certain  witnesses 
in  preference  to  other  testimony  upon  which 
their  conclusions  must  have  been  founded. 
Plainly,  if  appellate  courts  possessed  such 
power,  they  could  set  at  naught  and  render 
nugatory,  according  to  their  pleasure,  the 
rules  laid  down  by  the  Legislature  for  the 
determination  and  decision  of  questions  of 
fact  Nor  has  a  reviewing  court  the  right 
to  say  that  a  jury  committed  error  for  which 
the  Judgment  or  order  or  both  should  be  re- 
versed because  their  verdict  Indicates  or 
clearly  shows  that  they  attached  no  weight 
to  certain  testimony ;  for,  while  Juries  have 
no  right  to  arbitrarily  reject  the  testimony 
of  a  witness,  no  one  will  gainsay  their  right, 
as  the  exclusive  Judges  of  the  vaiue  of  testi- 
mony, to  disbelieve  any  witness  and  reject 
his  testimony  as  possessing  no  probative  val- 
ue; if  they  have  sufficient  reason  for  so  re- 
garding it  And  who  but  themselves  and 
perhaps  the  trial  judge  can  say  that  they 
were  without  sufficient  reason  for  rejecting 
as  unworthy  of  belief  the  testimony  of  any 
witness  or  any  number  of  witnesses? 

If  the  established  rules  governing  the  de- 
termination and  decision  of  questions  of  fact 
are  to  be  respected,  then  this  proposition  is 
impr^able:  That  where  there  is  some  com- 
petent evidence  supporting  a  verdict  of  a 
Jury  or  the  findings  of  a  court  aod  the  testi- 
mony is  not  of  that  character  that  It  may 
justly  be  said  to  be  inherently  Improbable  or 
unbelievable,  a  reviewing  court  plainly  tran- 
scends Its  power  and  right  under  the  Con- 
stitution when,  in  such  a  case,  it  reverses 
the  Judgment  or  the  order  upon  the  ground 
that  the  verdict  or  the  findings  are  not  sup- 
ported by  the  evidence.  A  judge  or  jury 
must  know,  before  reaching  a  just  conclusion 
upon  the  facts,  upon  which  side  of  the  con- 
troversy the  truth  prevails,  and  whether  wit- 
nesses tell  the  truth  or  an  untruth  is  a  ques- 
tion which  no  human  can  determine  who  has 
not  seen  and  heard  them  give  their  testi- 
mony. And  whether  a  fact  has  been  or  is 
sustained  by  a  preponderance  of  the  evidence 
is  a  question  as  far  removed  from  the  proper 
cognizance  of  an  appellate  tribunal  as  Is  the 
determination  of  all  other  questions  of  fact 
which  It  is  the  constitutional  duty  of  juries 
to  determine,  except  as  pointed  out  In  those 
cases  where  the  testimony,  on  its  face,  bears 
the  Indubitable  earmarks  of  Improbability. 

To  follow  appellant's  suggestion  and  order 
a  retrial  of  this  cause  upon  the  ground  that 
the  evidence  does  not  support  the  verdict 
would,  of  course,  be  tantamount  to  holding 
that  defendant's  special  defmse  was  support- 
ed by  a  preponderance  of  the  evidence,  and 
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this  would  most  certainly  amount  to  a  clear 
Invasion  of  the  right  of  trial  by  Jury  as  guar- 
anteed by  our  state  Cons'tltutlon. 

For  the  reasons  stated  In  our  original  opin- 
ion and  tbose  added  here,  the  petition  for  a 
rehearing  Is  denied. 


We  concur: 
NETT,  J. 


CHIPMAN,    P.   J.;  BUR- 


LOOMIS  T.  CONNECTICUT  FIRE  INS.  CO. 
(Civ.  678.) 

(District  Court  of  Appeal,  Third  District, 
California.   June  28,  1911.) 

1.  Ihsubahcs  (I  665*)— FiBE  iNSDBAifCB— Ac- 
tions—Sufficiency  OF  Evidence. 

la  an  action  od  a  Sre  policy  which  provided 
tbnt  the  insurance  should  cease  if  the  building  or 
any  part  thereof  fell,  except  by  fire,  evidence 
held  to  show  that  a  aubstantial  part  of  the  front 
wall  fell  from  an  earthquake  before  the  fire  at- 
tacked the  bnilding  or  goods,  but  that  the  rear 
and  side  walla  were  not  materially  damaged. 

[Ed.  Note. — For  other  cases,  see  lasurance, 
Dec.  Dig.  8  665.*] 

2.  Insurance  (j  324*)  — Fim  Insubanck— 

CONSTBUCTION  OF  POLICY — CAUSE  OF  DAM- 
AGE. 

In  order  to  exempt  the  insurer  from  liabil- 
ity under  the  provision  of  a  policy  that  all  in- 
surance should  cease  if  the  building  or  any  part 
thereof  fall,  except  as  the  result  of  Sre,  a  mate- 
rial or  substantial  part  of  the  building  in  which 
the  insured  goods  were  must  have  fallen  from 
another  cause  than  6re  "before"  the  building  or 
goods  were  attacked  by  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  749;  Dec.  Dig.  8  324.*] 

3.  INSDBANCE  ({  652*)— FiBE  I N BUSA If CB— AC- 
TIONS—Ad  MISSION  OF  Evidence. 

Id  ao  action  on  a  fire  policy  negativing  lia- 
bility if  the  building  or  any  part  thereof  fell, 
except  from  fire,  in  which  defendant  claimed 
that  a  part  of  the  building  fell  from  an  earth- 
quake before  attacked  by  fire,  evidence  of  the 
effect  of  the  earthquake  on  other  buildings  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  652.»] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emett  Seawell,  Judge. 

Action  by  F.  C.  Loomis  against  the  Con- 
necticut Fire  Insurance  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

A.  B.  Ware  and  T.  C.  Van  Ness,  for  ap- 
pellant   T.  J.  Geary,  for  respondent 

CHIPMAN,  P.  J.  The  action  Is  to  recover 
upon  a  policy  of  fire  lusurance  Issued  by  de- 
fendant and  covering  certain  goods  of  plain- 
tiff while  contained  In  the  two-story  brick 
building.  No.  521  Fourth  street  north  side, 
between  B  and  Mendocino  streets,  Santa 
Kosa.  The  loss  occurred  April  18,  1906,  by 
fire.  Defendant  based  its  defense  upon  the 
following  clause  in  the  policy:  "If  the  build- 
ing or  any  part  thereof  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on 


such  building  or  its  contents  shall  1mm 
ately  cease."  The  cause  was  tried  by  a  Ji 
and  plaintiff  had  the  verdict  on  which  J\ 
ment.was  duly  entered.  The  appeal  Is  f: 
the  Judgment  on  the  verdict  and  the  oi 
denying  defendant's  motion  for  a  new  ti 
In  addition  to  the  general  verdict  the  J 
answered  certain  particular  questions  as 
lows: 

"(1)  Did  the  bnilding  •  •  *  fall  a 
whole  from  a  cause  other  than  fire  be: 
plaintiff's  stock  of  goods  was  attacked 
Are?  No. 

"(2)  Did  said  building  fall  as  a  whole  t 
any  cause  after  plaintiff's  stock  of  goods  ' 
attacked  by  fire?  No. 

"(3)  Did  a  part  or  parts  not  constltntic 
material  or  substantial  part  of  the  bullc 

*  *   *   fall  from  a  cause  other  than 
before  said  stock  of  goods  was  attacked 
fire?  No." 

Four  was  not  answered  because  the 
swer  to  No.  3  was  **No." 
"(5)  Did  a  part  or  parts  of  the  bntii 

*  *    *   fall  from  a  cause  other  than 
after  plaintiff's  stock  of  goods  was  attack 
No." 

Six  was  not  answered  because  of  the 
negative  answer. 

"(7)  Did  a  material  or  substantial  iwn 
parts  of  said  building  •  •  ♦  fall  fro 
cause  other  than  fire  before  plalntlfTs  si 
of  goods  was  attacked  by  Are?  No." 

Eight  was  not  answered  because  of 
negative  answer. 

"(9)  Did  the  building   •    •    •   or  a 
terlal  part  thereof  fall  from  a  cause  o1 
than  Are  prior  to  the  occurrence  of  fire 
said  building?  No. 

"(10)  Did  the  building   •    •   •   or  a 
terlal  part  thereof  fall  from  a  cause  ol 
than  flre  after  the  occurrence  of  fire  tberi 
No." 

While  urging  certain  errors  committed 
the  trial  court  appellant  states  that  the  p 
cipal  grounds  relied  upon  for  a  reversal  i 
First  that  the  court  erred  in  permlti 
plaintiff  to  Introduce  eridence  of  a  wal 
by  defendant  of  the  plaintiff's  complia 
with  the  provision  of  the  policy  relating 
the  furnishing  of  notice  of  loss;  and,  Bec< 
that  the  Jury,  In  finding  apon  the  issues  i 
sented  to  It  under  the  "fallen  bulldl 
clause,  "wholly  disregarded  the  undispt 
evidence  before  It"  and  "based  its  cod< 
sion  solely  upon  Its  prejudice  against 
defendant" 

We  find  it  unnecessary  to  consider  the  t 
objection. 

[1]  After  a  careful  examination  and  ai 
ysis  of  the  testimony  we  are  satisfied  tha 
appears  without  substantial  conflict  In 
testimony  that  a  material  and  substan 
part  of  the  front  wall  fell  before  the  fire 
tacked  the  building  or  the  goods  of  plain] 

There  was  evidence  suflSclent  to  show  t 


*For  other  casea  lec  iRme  topic  ud  sectloa  NUMBER  in  Dec.  Dig.  &  Am.  Dls-  Kejr  No.  Seriea  A  Rap'r  lad* 


Digitized  by 


Google 


Looms  V.  CONNECTICUT  FIRE  INS.  CO. 


643 


rear  wall  and  Uie  side  walls  of  the  build- 
except  towards  tbe  front,  were  not  ma- 
Llly  damaged,  although  there  is  evidence 
le  contrary.  As  to  the  second  story  front 
,  there  la  much  evidence  that  It  went  out 
ar  down  as  the  floor  of  the  second  story, 
that  the  front  part  of  the  roof  was  down 
tds  floor,  slanting  back  to  where  It  was 

dlstnrbed.  The  testimony  relates  to 
t  certain  witnesses  observed  at  the  rear 
be  building  on  Fifth  street,  and  what 
iln  others  observed  at  Its  front  on  Fourth 
;t.  Only  one  witness,  Frank  Muther,  tbe 
t  of  tbe  fire  department,  seemed  to  have 

In  a  position  to  observe  tbe  entire  bulld- 
and  ho  was  tbe  one  most  likely  to  have 
e  his  observations  with  a  cool  head  and 
i  deliberation.  Both  parties  quote  quite 
ly  from  his  testimony.  He  was  called  by 
defendant.  He  resided  two  blocks  from 
rth  street  He  had  a  store  at  No.  613  and 
itlfTs  store  was  No.  621,  east  in  the  same 
t.  He  testified:  "Wben  tbe  shock  first 
ja  I  was  in  my  bed,  that  was  two  blocks 
1  Fourth  street  As  soon  as  I  could 
d  on  my  feet  and  gather  myself  together, 
Ipped  on  part  of  my  clothes  and  took 
rest  in  my  hands,  and  I  skinned  down 
street  towards  Fourth  street  •  •  • 
in  I  went  up  towards  my  store,  I  went 
swberes  around  the  c«iter  of  tbe  street 
low  where  the  Loomis  store  was.  I  was 
13  and  his  number  was  621.  That  Was 
same  block,  I  believe,  same  side  of  tbe 
iL  I  saw  my  store  and  all  the  other 
es  that  momlog.  I  went  up  on  top  of 
].  Q.  What  store  did  you  go  on  top  of? 
iV^l,  It  was  about  60  feet  between  my 
e  and  Loomis*.  I  won't  be  positive  exact- 
rhlch  store  these  conditions  wer&  It 

either  tbe  electric  light  works  or  the 
a  next  door,  I  got  up  on  tbe  roof  by 
bing  over  the  ddbris.  The  debris  came 
1  tbe  top  of  the  buildings.  I  saw  the 
t  and  back  of  tbe  Loomis  store  that 
aing,  and  I  was  on  top  of  it.  The  roof 
in  pretty  good  condition  in  the  rear,  but 
as  not  in  the  front  In  front  tbe  upper 
y  bad  fallen  down  through  tbe  awning, 
ar  as  the  windows  were  concerned,  but 
lower  story  I  think  was  In  pretty  good 
Tbe  side  walls  also  stood  in  tbe  mid- 
of  tbe  building.    The  front  part  of  the 

slanted  towards  tbe  front  The  top  of 
roof  bad  not  sagged  down  or  settled  nnl- 
ily,  because  some  of  the  windows  bad 
•n  down  further  out  than  the  other  and 
roof  lay  promiscuously,  and  it  was  un- 
i.  With  reference  to  the  floor  In  tbe  sec- 
story,  the  roof  was  In  some  places  down 
ty  low  and  in  some  places  seemed  to  be 
ty  near  intact  Of  course,  tbe  walls  was 
:en  more  or  less.  I  couldn't  say  as  to  tbe 
'  of  the  second  story,  whether  it  was 
:en,  because  I  was  on  top  of  It  I  couldn't 
down  through  where  there  was  any  holes 
:en  through,  anything  of  that  kind.  I 
t  think  there  was.    1  couldn't  swear 


positively.  The  buUdlng  In  front  was  faced 
with  cast  Iron,  and  the  lintels  that  crossed 
were  out  Them  buildings  were  only  Just 
faced.  This  cast-iron  stuff  was  only  there 
for  a  veneer.  It  didn't  hold  nothing,  and 
they  were  all  shook  away  on  every  building 
in  tbe  block.  The  lintels  were  the  cast  Irons 
that  went  over  the  doors  of  tbe  lower  story 
in  front.  They  bad  gone  out  into  tbe  street 
or  onto  tbe  sidewalk,  but  tbe  brick  did  not 
Tbe  lintels  all  left  the  buildings  on  every 
building  in  the  block,  because  tbey  were  all 
casMron  veneer.  They  are  not  built  into  tbe 
building;  only  stuck  up  there.  On  the 
Fourth  street  side  the  awning,  tbe  top,  tbe 
fire  wall  was  pretty  well  broken  down,  and 
went  through  the  building  and  some  places 
it  had  broken  tbe  windows  and  some  of  tbe 
parts  between  tbe  windows  were  down.  Some 
stood  up  uneven,  of  course.  The  rear  wall 
was  not  down,  and  the  €oot  was  resting  In 
the  center.  The  front  part  of  that  building 
was  the  worst  ttie  Fourth  street  side.  The 
roof  mlghf  have  been  resting  on  the  second 
boor  right  In  front  where  the  front  broke 
out  I  went  into  that  building  from  Fourth 
street  by  climbing  over  the  debris.  I  bad 
no  ladder  there.  There  were  awning.  The 
brick  came  down  and  went  through  these 
awnings,  and  I  partly  used  tbe  awnings  and 
partly  piled  over  the  stuff  that  leaned  against 
the  building,  and  climbed  up  that  way.  I 
went  np  there  a  purpose  to  take  In  tbe  sit- 
uation of  the  flre,  and  what  to  do  to  flght 
the  flre,  and  at  that  time  there  were  flres 
next  adjacent  to  this  building,  also  in  the 
drug  store,  and  in  the  electric  light  office 
next  door.  Q.  At  tbat  time  was  there  any 
flre  In  the  Loomis  Building?  A.  There  was 
in  tbe  store  next  door  and  in  the  one  next  to 
tbat  Q.  I  ask  you  tbe  question:  At  that 
time  when  you  were  np  there  was  there  any 
flre  in  the  Loomis  Building ;  that  is,  anywhere 
on  the  top  of  tbe  roof?  A-  Well  I  am  stat- 
ing where  I  am  standing,  Mr.  Ware.  I  am 
not  stating  whether  it  was  one  store  or  two. 
I  think  it  was  two  stores  In  that  building, 
wasn't  there?  Q.  No,  only  one.  A.  Only 
on^  Well,  then,  there  was  not  But  tbe 
next  store  to  tbat  towards  mine  was  afire, 
and  that  next  one  to  that  was  afire ;  tbat 
Is,  tbe  electric  light  office  and  tbe  drug  store. 
From  the  Informatlcn  I  got  from  my  men  at 
tbe  engine  house,  when  they  were  drove  out 
of  tbe  engine  house,  there  was  flre  there  as 
soon  as  tbey  came  out  In  the  electric  lighting 
company.  I  remained  on  the  top  of  tbat 
building  long  enough  to  make  up  my  mind 
tbat  tbe  block  was  doomed  and  I  would  get 
down  and  fight  tbe  frame  district  and  let 
tbe  brick  district  go.  It  couldn't  bum  up 
soon  enough  to  suit  me.  I  knew  It  bad  to 
bum,  and,  when  it  was  gutted,  it  would  stop 
jeopardy  to  other  property,  my  own  included. 
Of  course,  I  said  that  the  rear  wail  was  not 
down.  I  mran  by  that  in  a  general  way.  I 
do  not  know  that  there  was  not  a  brick  off 
from  it    There  might  hare  been,  because 
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there  was  not  time  tbat  morning  to  look  v^y 
close.  There  was  plenty  of  work  to  do,  but 
In  a  graeral  way  the  rear  wall  was  up.  The 
npper  story  of  the  front  wall  was  broken 
out.  The  lower  story  was  all  right,  I  think. 
Those  Iron  pillars  were  nothing  but  facing. 
I  am  not  positive  that  there  were  any  Iron 
posts  or  pillars  tbat  supported  the  lintels 
for  the  doors,  because  those  fronts  have  been 
changed  around  so  often.  I  don't  know  how 
old  a  buUdiog  the  Loomis  Building  was,  but 
It  had  been  there  a  good  many  years.  The 
Loomis  Building  was  like  all  of  them  build- 
ings was,  mostly  IS-lndi  brick  walla,  and 
then  patched  over  a  dozen  times  In  front,  and 
change  the  stores  around  a  half  dozen  times 
since  I  have  been  In  this  town.  The  lintels 
lay  on  the  sidewalk.  I  think  that  after  the 
earthquake  anybody  could  have  entered  that 
store  by  the  lower  door,  If  they  had  been 
willing  to  tnke  chances.  I  wasn't  willing  to 
do  It.  I  peeped  Into  those  places  front  and 
back.  I  could  have  crawled  In.  I  looked 
Into  all  of  them  stores  to  see  If  It  was 
broke  down  Inside  or  not.  In  front  and  back. 
I  .  didn't  see  a  lire  in  that  store.  There  was 
nest  door." 

Cross-examination:  "To  Mr.  Geary:  These 
lintels  In  there  was  a  stiff  sheet  of  cast 
Iron  that  was  placed  on  the  bulldlpg  for 
ornamental  purposes;  did  not  support  any 
weight  at  all.  The  second  story  front  of 
that  building  was  made  up  of  two  large  bay 
windows,  occupying  almost  the  entire  front 
of  it,  more  window  tha<n  brick,  and  then  a 
line  of  brick  between  the  bay  windows  and 
at  the  edge  of  the  bay  wludow,  and  the 
roof  rested  on  that,  so  when  those  windows 
broke  out,  it  let  the  front  of  the  roof  sag 
down,  and  tbey  had  very  heavy  Qre  walls  up 
there,  very  high  ones,  to  make  a  showing, 
and,  of  course,  those  high  walls  soon  went 
I  don't  know  how  high  the  fire  wall  was  In 
the  Loomis  Building.  It  was  on  the  same 
line  to  me  and  mine  was  seven  feet.  A  fire 
wall  Is  a  wall  that  projects-  over  the  main 
building,  above  the  roof  which  is  called  a 
fire  wall,  because  in  case  of  fire  next  door 
the  blaze  could  not  catch  the  roof.  The  blaze 
could  go  on  up.  It  necessarily  projects  over 
tbe  roof  line,  carrying  no  weight  on  It  what- 
soever, only  Its  own  weight,  no  bracing,  no 
timbers  or  anything.  Loomis  occupied  one 
store  in  the  Clute  Building  and  Brooks  the 
other  store.  Next  to  my  place  was  a  milli- 
nery shop.  Next  to  tbat  was  tbe  Davis  drug 
store.  Then  came  the  electric  light  company 
and  then  Loomis  and  then  Brooks.  Loomis 
was  immediately  adjoining  the  electric  light 
building.  When  I  climbed  up,  I  couldn't  tell 
within  10  feet  one  way  or  what.  My  object 
in  going  up  on  top  of  the  building  was  to  ob- 
serve the  condition  of  the  town.  There  was 
a  fire  back,  and  there  was  a  fire  In  the  elec- 
tric lighting  company.  There  was  a  fire  In 
the  Davis  drug  store,  one  In  the  Doyle  Block 
in  Newman's,  and  it  looked  like  there  was 
another  one  rigbt  In  bade  of  King's  some- 


where, or  back  of  the  Grapevine  salooi 
There  was  one  fire  back  of  Loomis*  or  oe 
back  of  the  electric  company,  or  the  Nev 
man  drug  store.  There  was  one  In  the  ele 
trie  light  company  and  there  was  one  bao 
of  the  next  door,  the  drug  store,  and  tliei 
was  one  In  Mrs.  Carither's  on  the  other  sid 
I  could  see  the  rear  part  of  these  buildiuf 
where  Mr.  Loomis'  store  was. '  The  staii 
alongside  the  wall  of  them  in  the  back  yai 
was  already  aflre.  Just  as  fast  as  I  coul 
run  two  blocks  and  get  there,  I  was  on  tc 
of  that  building.  I  hardly  think  It  was  witi 
In  five  minutes  after  the  shock;  It  was  a 
moat  10  minutes.  Q.  At  tliat  time  all  tr 
rear  of  the  Loomis  Building  and  the  electr 
light  building  was  then  on  fire?  Mr.  War 
To  that  we  object,  the  witness  has  not  i 
stated,  and  it  assumes  a  fact  in  reference  i 
the  Loomia  Building  that  is  not  In  his  test 
mony.  Mr.  Geary:  Go  back  and  read  tl 
answer.  The  Wlt^iess:  Well,  I  said  tbei 
was  a  fire  back  there  from  the  Loomis  bull* 
Ing,  but  not  In  the  Loomis  store;  In  back  ( 
hla  store  and  back  of  the  next  store.  Thi 
Is  It  Mr.  Geary.:  Yon  say  It  was  in  the  san 
building?  A.  Back  of  it  The  fire  oigli 
house  was  situated  in  the  rear  of  the  Dar 
store  and  tbe  others  on  Fifth  street  I  wei 
on  top  of  the  Loomis  store  and  took  that  ol 
servatlott  of  tbe  fire  adjoining  the  Loom 
store  before  I  went  to  the  engine  house,  ani 
when  I  came  down  there  by  that  time,  tl 
boys  were  getting  the  rigs  out  •  •  •  ( 
How  soon  after  you  got  there  did  you  s< 
the  wooden  bulldiugs  In  the  rear  of  tl 
brick  buildings  on  the  north  side  of  Four! 
street  on  fire?  A'.  When  I  got  there,  thi 
were  afire.  The  alleyway  back  of  the  Looi 
is  store,  Brooks'  store,  and  back  of  the  ele 
trie  light  company  all  altmg  there  were  pll( 
all  kinds  of  boxes  as  high  as  they  could  pt 
them  up,  all  along  there  and  wooden  shed 
When  I  looked  over  there  from  the  top  < 
the  Davis  Building  they  were  afire  and  tl 
wooden  buildings  In  the  rear  were  on  fire  ar 
traveling  right  towards  the  engine  hous 

♦  •    •   The  firemen  had  already  commen 
ed  playing  water  upon  the  rear  of  the  Loom 
store  whMi  I  got  there,  and  I  ordered 
stopped.    Tbe  Davis  drug  store  was  imm 
diately  adjoining  the  Loomis  store.   •   •  • 

Redirect  examination:  "To  Mr.  War 
Immediately  back  of  the  Loomis  Buildlr 
about  20  feet  there  I  think  was  vacant  Tbei 
were  all  kinds  of  sheds  In  the  rear  of  tl 
Loomis  Building,  The  sbeds  did  not  face  c 
Fifth.  They  were  back  against  the  buildhi 
and  them  sheds  connected  with  other  sbe( 
that  did  go  up  against  these  other  building 
Some  of  the  sheds,  the  woodsheds  that  wei 
on  fire  in  the  rear,  were  Immediately  adji 
cent  to  or  In  rear  of  the  Loomis  Bulldin 

•  •  •  The  sheds  which  connected  tl 
Loomis  store  on  the  west  side  clean  to  tl 
flrehouse  was  all  connected  to  one  anoth< 
and  fences  and  everything  else.  There  wei 
different  owners  and  different  sheds  all  bni 
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ber.  When  I  went  up  on  the  roof  of 
jOOidIs  Building  there  was  do  Are  In  the 
lis  BulMiug  or  the  Brooks  etore." 
tness  Hearn,  for  defendant,  testified: 
as  ap  and  around  and  dressed  at  the 
of  the  earthquake.  I  was  tending  bar 
r.  Bloom's.'  (Nearly  opposite  the  plain- 
store.)  I  Jumped  over  the  bar  and  ran 
u  the  middle  of  Fourth  street  right  In 
ilddle  of  the  track.  The  earthquake  had 
Kased  when  I  got  to  the  middle  of  the 
.  As  the  result  of  the  earthquake  shock, 
r  as  I  could  Judge,  the  block  including 
!x>omls'  store  was  pretty  well  down  from 
irst  story  up.  I  could  not  tell  much 
t  the  bottom  story.  Of  course,  I  did  not 
close  enough  for  it,  but  I  could  see  that 
upper  story   was  pretty  well  down. 

*  At  that  time  there  was  no  fire  in 
building."  On  cross-examination  he  tes- 
:  That  be  did  not  notice  the  Loomls 
ling  particularly  any  more  than  any  oth- 
lildtng;  that  he  stood  there  some  mln- 

saw  fire  In  the  block  after  the  earth- 
e  at  Fohley's  saloon,  60  or  80  feet  away 

where  he  was  standing;  also  on  the 
!r  of  B  and  Fourth  streets.  Witness 
es,  for  defendant,  testified  that  be  pass- 
ong  Fourth  street  1-n  front  of  the  Loomis 
ling  eight  or  ten  minutes  after  the  earth- 
e;  that  the  buildings  were  all  down  as 
IS  be  saw;  did  not  see  any  fire  In  the 
lis  Building.  On  cross-examination  he 
led:  "1  caunot  separately  state  to  the 
what  was  the  condition  of  the  Loomls 
ling."  On  redirect  be  testified:  "I  can- 
iescrilw  the  Loomis  Bnllding  separately, 
e  was  none  In  the  block  standing  but  I 

not  say  It  separately." 
tness  Ward  testified  that  he  lived  about 
tck.  and  a  half  from  Fourth  street  on 
ocfaio:  "I  observed  the  buildings  on  the 
I  side  of  Fourth  street  between  Mendo- 
md  B  somewhere  from  10  to  20  minutes 
the  earthquake.  •  •  •  At  that  time 
ildn't  tell  for  the  life  of  me  which  was 
oomis  Building.  Q.  Why?  A.  Well,  be- 
I  of  the  dilapidated  condition.  Q.  What? 
tier  were  down,  had  fallen  down  mostly 
ong  there,  and  I  conld  not  tell  one  bnlld- 
rom  another.  In  front  of  that  building 
the  other  buildings  In  that  block  there 
d6brlB  all  along  there  from  Mradoclno 

on  that  day.    I  walked  down  Fourth 

I  about  the  center  of  the  street  I  don't 

any  one  could  have  walked  on  the  side- 
it 

)8»-examination:  "To  Mr.  Geary:  I  went 
my  house  to  the  crossing  of  Fourth  and 
ocino  and  then  over  to  Hlnton  avenue 
ooked  in  the  jail,  then  turned  and  wmt 

Fourth  street  I  think  I  was  consider- 
excited.  I  remember  some  things  I  saw, 
ine.  1  did  not  stop  to  look  for  any  par- 
iT  building  as  I  went  down  Fourth  street 
ked  down  Fourth  street  Q.  Now,  th^ 
the  roof  still  on  the  Loomls  Building 

you  passed  it?  A.  As  I  said  before,  I 


could  not  recognize  the  Loomls  Building.  Q. 
I  am  asking  you  now  where  was  the  roof  of 
the  Loomis  Building  when  you  went  by.  If 
you  saw  anything,  what  did  you  see?  A. 
Well,  mashed  in  more  or  less  like  all  the  rest 
I  could  not  designate  the  Loomls  Building. 
It  is  like  all  the  rest  of  them,  down.  I  have 
not  a  distinct  recollection  of  bow  the  Loomls 
Building  was  at  that  time,  not  particularly 
the  Loomls  Building." 

Witness  Wilson  testified  that  became  down 
to  his  place  of  business  Immediately  after 
the  earthquake.  He  testified:  "I  wrat  straight 
down  Fourth  street  Paat  the  St  Rose.  That 
was  at  the  comer  of  Fourth  and  A.  I  know 
where  the  Loomis  store  was.  I  passed  that 
I  saw  the  block  on  the  north  side — the  build- 
ings on  the  north  side  of  Fourth  street,  be- 
tween Mendocino  and  B,  that  morning.  Near- 
ly half  an  hour  from  the  time  I  left  home. 
I  could  not  tell  the  condition  of  the  Loomis 
Bulldhig  or  of  any  particular  buildings.  They 
were  all  down  it  seemed  to  me.  Taking  all 
of  the  buildings  from  Mendocino  street  clear 
through  to  B,  two-story  brick,  on  the  north 
side,  they  appeared  to  be  all  down  to  me." 

Witness  Owen  testified:  "I  know  where 
the  Loomls  store  was.  I  passed  by  there  that 
morning.  It  could  not  have  been  more  than 
three-quarters  of  an  hour  after  the  earth- 
quake when  I  passed  that  store.  The  brick 
buildings  oo  the  north  side  of  Fourth  street 
between  B  and  Mendocino,  Including,  of 
course,  the  store  occupied  by  Mr.  Ixwmls, 
looked  to  me  as  though  they  were  all  down. 
The  street  In  front  of  those  buildings  and  on 
the  north  side  was  pretty  well  filled  up  with 
dfibrls.  I  mean  by  debris  the  walls  of  the 
fronts  of  the  buildings  falling  towards  the 
street.  These  fallen  walls  covered  much  of 
the  street" 

Cross-examination:  "To  Mr,  Geary:  •  •  • 
I  passed  by  In  front  of  the  Loomis  store  and 
stopped  and  observed  the  buildings  as  I  went 
along.  I  did  not  observe  the  rear  wall.  I 
was  not  on  Fifth  street  I  could  not  see  the 
rear  wall  because  the  roof  was  sloping  this 
way,  the  wall  was  sloping." 

Witness  Brobacb:  testified:  "I  was  living 
In  the  city  of  Santa  Rosa  on  the  ISth  of  April, 
1906,  at  415  A  street  1  was  at  my  residence 
at  the  time  of  the  earthquake.  I  know  where 
the  place  of  business  or  store  of  Mr.  Loomis 
was.  I  passed  by  his  store  that  morning, 
probably  from  a  half  to  three-quarters  of  an 
hour  after  the  earthquake.  I  observed  the 
buildings  In  the  block  between  Mendocino 
and  B  street  on  the  north  side  of  Fourth 
street  as  I  passed  by,  including  the  Loomis 
Building,  and  I  believe  it  was  down.  The 
buildings  looked  to  me  like  they  were  all 
shaken  down,  some  one  way,  some  In  anoth- 
er, some  In  the  street;  in  fact,  you  could 
hardly  get  up  the  street  I  could  not  get  up 
the  street  on  account  of  what  was  shaken 
in  the  street  or  what  was  In  there.  Bricks 
and  wood.  Some  of  them  were  directly  in 
the  street,  some  of  them  were  clear  out  In 
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the  car  track  In  the  center  of  tbe  street  Q. 
Now  from  B  street  to  Mendocino  street,  on 
the  north  side  of  Fourth  street,  was  there 
any  t>rlck  two-story  building  standing?  A. 
No,  sir;  I  didn't  see  any." 

Cross-eiamlnatlon:  "To  Mr.  Geary:  Q.  Did 
you  notice  the  building  which  was  occupied 
by  Mr.  Loomls  as  you  went  by  there  that 
morning?  A.  No,  sir;  I  don't  believe  I  could 
have  found  the  building.  I  didn't  make  any 
effort  to  find  It  I  cannot  give  to  this  Jury 
any  separate  Impression  of  the  condition  of 
the  T^omis  Building  that  moruing.  I  had  no 
Interest  In  observing  the  condition  of  any 
building.  I  don't  believe  I  could  exactly  de- 
scribe the  building  next  to  the  Loomls  Build- 
ing, its  condition  as  I  passed  by  It.  I  did  not 
stop  to  look  at  any  particular  building  as  I 
went  by  in  any  particular." 

Redirect  examination:  "To  Mr.  Ware: 
Those  buildings  most  all  looked  about  alike  to 
me.  Q.  Why  was  it  that  you  could  not  an- 
swer Mr.  Geary's  question  as  to  want  of  abili- 
ty on  your  part  to  identify  any  particular 
store  or  number  of  building  between  Mendo- 
cino and  B  on  the  north  side  of  the  street? 
A.  I  don't  think  I  could  have  found  any  one 
building  without  making  a  particular — look- 
ing particularly  for  it  Q.  Why?  A.  In  the 
condition  they  were  in.  Q.  Well,  describe 
that  condition  to  this  court  and  Jury,  please. 
A.  I  don't  know  as  I  can  do  that  exactly. 
They  were  all  shaken  down  in  such  a  shape 
that  I  did  not  look  for  any  particular  build- 
ing. Q.  Why  is  it  that  you  could  not  identify 
any  one  store  that  you  passed  by?  A.  Well, 
In  the  first  place,  I  did  not  pay  particular  at- 
tention to  any  one  store,  and  then  they  were 
in  such  shape  that  I  don't  believe  I  could 
have  found  a  store  unless  I  had  some  interest 
In  it  in  looking  at  It  The  Court:  Why  was 
It?  What  do  you  mean  by  'they  were  in  such 
a  shape,'  wliat  do  you  mean  by  that?  A. 
Well,  they  were  shaken  down  in  such  a  con- 
dition that  if  I  did  not  have  any  particular 
interest  in  the  huilding,  I  didn't  notice  it  any 
more  than  I  did  all  the  rest— just  merely 
walking  along,  looking  at  them  all." 

Recross-examination:  "To  Mr.  Geary:  I 
don't  believe  I  saw  the  roof  of  the  Loomls 
building  that  morning  as  I  went  by.  I  do 
not  know  whether  the  roof  or  the  rear  wall 
was  down.  I  don't  believe  I  know  whether 
the  sidewalls  were  down." 

Witness  Simpson  testified:  "I  reside  in 
Santa  Rosa  and  have  resided  in  Santa  Bosa 
for  a  little  more  than  30  years,  My  busi- 
ness is  that  of  a  contractor  and  builder.  I 
know  the  building  where  Mr.  F.  C.  Loomls 
did  bustness  np  to  the  time  of  the  earth- 
quake. My  firm  put  in  new  fronts,  store 
fronts,  lintels,  In  that  building.  The  lintels 
that  were  put  in  by  my  firm  were  construct- 
ed of  steel.  They  were  anchored  to  the  store 
joists  and  also  to  the  other  lintels  at  the 
ends.  These  lintels  were  supported  at  the 
end  by  the  pilasters  of  the  walls  and  the 
center  by  cast-iron  colunms,    These  lintels 


were  12-indi  35-pound  steel  T-lrons,  two 
them,  put  about  11  Inches  apart  QQd  si 
ported  with  bolts  through  them,  and  at  t 
ends  there  were  holes  for  the  anchorai 
from  the  one  to  the  other.    They  were  i 
anchored  together,  with  straps  of  iron  a: 
boltings.    Usually  we  have  two  columns 
what  is  called  three-quarter  cast  colum 
that  go  In  the  corner  of  the  show-windov 
made  out  of  cast  iron.   At  the  bottom  the 
Is  iron  sills  for  those  columus  to  rest  c 
and  then  the  woodwork  came  in  betwe 
that   Then  on  top,  of  course,  the  brick  w 
built  from  there  up.   On  the  face  of  the  11 
tels  was  a  wooden  facing,  which  came  do\ 
up  to  the  celling  on  the  Inside,  usually  abo 
one  foot  below  the  ceiling  inside  was  t 
bottom  of  the  lintel,  and  these  lintels  we 
anchored  above  to  the  joists.    Usually  a 
foot  would  be  anchored  in  the  center,  a  I 
one  in  the  center  like  that  and  would 
back  four  or  five  feet  into  the  building.  Tb 
is  the  way  they  was  constructed  at  that  tin 
The  lintels   supported  the  brickwork 
the  buUding  immediately  above  the  linte 
*    *    *    The  Loomis  BuUdii^  was  bu 
when  I  came  here,  and  I  have  been  here 
years.   The  front  of  that  building  had  be 
ctunged  four  or  five  different  timea,  pn 
ably." 

Cross-examination:  "To  Mr.  Geary:  T 
columns  in  front  on  the  first  stoiy  ot  t 
Loomls  Building  whidi  held  np  the  llntt 
were  Iron.  There  was  wood  Inside  these  c 
nmns.  The  weight  of  the  second  story  fro 
of  that  building  would  be  something  11 
four  tons.  The  Iron  columns  each  of  th< 
would  carry  about  27  or  28  tons.  The 
were  two  iron  columna  there.  If  there  b 
been  no  columns  there  at  all  the  liai 
would  carry  the  weight" 

Redirect  examination;  "Mr.  Ware: 
With  reference  to  the  vibration.  If  the  vlbi 
tion  comes  and  these  colunms  slant  and  t 
lintels  go  out  of  the  building,  what  wot 
tJiey  support?  A,  They  wouldn't  suppf 
anything,  I  supiMwe.  Q.  The  lintels  are  pi 
ed  above  the  columns,  aren't  they?  A.  Y 
sir.  -Q.  When  the  lintels  go  out  the  coluu 
would  go  with  them?  A.  I  suppose  tL 
must  go.  I  don't  see  how — they  could  i 
stand  there  alone  unlees  the  framewc 
held  them.  Q.  Assuming  now  that  the  1 
tels  of  the  Loomis  Building  went  out  fr 
the  effect  of  the  earthquake — assuming  thi 
and  they  were  out  in  the  street  what  woi 
there  be  to  support  the  brick  and  mon 
at>ove  the  windows?  A.  There  is  no  qu 
tion;  If  the  lintels  could  go  out  of  coar 
the  brickwork  would  go  down — there  Is 
question  about  that  How  It  could  do  it 
conldn't  say.  I  don't  know  anything  abt 
that." 

Witness  Mathews  testified:  "I  resided 
this  city  on  April  18,  1906.  I  was  rooml 
at  the  Ramona  rooming  house,  on  the  sot 
side  of  Fourth  street  between  B  and  I 
change  avenua   Q.  How  nearly  opposite 
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nis'  store,  -where  Mr.  Loomis  then  had 
atore?   A.  Just  a  Httle  west,  about  one 

1  west  I  should  say.  I  remember  the 
rrence  of  the  earthquake.  I  was  at  the 
ona  rooming  house  at  that  time.   I  stay- 

2  bed  until  the  thing  was  over,  and  then 
:  up  and  got  out,  walked  out  on  the  bricks. 
ie  bricks  came  from  the  building  I  was 

I  saw  some  of  the  buildings  on  the 
h  Bide  of  Fourth  street,  between  B  and 
doclno.  It  looked  to  me  as  though  they 
>  all  down,  and  I  was  Just  across  the 
it  from  the  Loomis  Building.  I  paid  no 
icular  attention  to  any  one  building 
e,  but  the  street  was  pretty  well  filled  up 
I  debris  on  both  sides,  from  the  side  I 

on  and  the  other  aide." 
le  plaintiff  introduced  no  testimony  as 
he  condition  of  the  front  wall  of  the 
ling  following  the  earthquake.  The  tes- 
)uy  upon  this  point  Is  without  conQlct 
ntifTs  rebuttal  Is  addressed  exclusive- 
o  the  condition  of  the  rear  wall  and 

side  walls  and  to  the  time  the  fire 

first  discovered  in  or  about  the  build- 
As  already  observed,  the  evidence  Jus- 
d  the  finding  of  the  Jury  so  far  as  con- 
led  the  rear  wall  and  the  greater  part 
ot  all  of  the  side  walls.  But  we  think 
Qsufiicient  to  Justify  the  findings  when 
led  to  the  front  wall,  for  we  can  reach 
}tber  conclusion  from  the  uncontradicted 
Lmony  than  that  a  material  and  substan- 

part  of  the  front  wall  had  fallen.  The 
'  question  admitting  of  controversy  is, 

this  front  wall  fall  before  the  fire  at- 
ed  the  building  or  plaintiff's  goods  with- 
he  building?    Defendant  states  the  the- 

of  tbe  instructions  given  the  Jury  as 
)wsi  "That,  In  order  for  the  insurer  to 
•xonerated  from  liability  under  tbe  'fall- 
bullding*  clause  of  the  policy,  both  of 

events  must  have  happened:  First,  a 
erial  or  substantial  part  of  the  building, 
vhlcb  tbe  Insured  goods  were  contained, 
t  have  fallen  from  a  cause  other  than 

t.  e.,  earthquake;  and,  second,  that  such 
ing  must  have  occurred  before  either  the 
ding  or  tbe  Insured  goods,  contained 
'eln,  bad  been  attacked  by  fire."  De- 
lant  disputes  the  correctness  of  the  sec- 
proposition. 

lie  jury  foimd  that  no  part  of  the  building 
by  reason  of  tbe  earthquake  shock, 
er  before  or  after  the  fire  had  attacked 
goods  of  plaintiff  therein,  but  it  seems 
to  have  considered  whether  tbe  falling 
irred  before  or  after  the  flre  and  it  could 
have  found  on  this  fact  by  its  general 
llct,  for  It  found  explicitly  that  there 
no  falling  at  all  from  any  cause.  In 
state  of  the  case  defendant  contends 
If  tbe  finding  of  tbe  Jury  that  a  ma- 
al  or  substantial  part  of  tbe  building 
not  fall  by  reason  of  the  earthquake 
ik.  Is  unsupported  by  tbe  evidence,  tbe 
[ment  must  be  reversed  for  the  Jury 


made  no  finding  as  to  the  time  of  the  falling, 
and  the  appellate  court  cannot  supply  a 
finding  upon  that  question — citing  Smith  v. 
Immigration,  etc.,  Ass'n,  78  Cal.  2S9.  20  Pac. 
677,  12  Am.  St.  Rep.  53,  and  other  cases. 
In  the  case  noted  the  court  held  that,  al- 
though the  evidence  was  sufficient  to  have 
supported  tbe  omitted  finding,  tbe  court  had 
no  authority  to  supply  It 

[2]  There  Is  force  in  the  point  made,  but 
we  think  the  theory  of  the  Instruction  giv- 
en is  supported  by  reason  and  authority. 
Western  Assurance  Co.  of  Toronto  v.  J.  H. 
Mohlman  Co.,  83  Fed.  811,  28  C.  C.  A.  157. 
40  Ll  R.  a.  561;  London  L.  F.  &  I.  Co. 
V.  Crunk,  91  Tenn.  376.  23  S.  W.  140.  "If 
the  building,  or  any  material  part  of  it, 
should  fall  before  any  fire  broke  out  and 
caused  damage  to  tbe  property  Insured,  the 
Insurer  would  not  be  liable."  Nelson  v. 
Traders'  Ins.  Co.,  181  N.  T.  472,  74  N.  E. 
421. 

That  a  material  and  substantial  part  of 
the  front  wall  of  the  building  went  out  be- 
fore the  fire  attacked  the  building  or  plain- 
tiff's goods  satisfactoriiy  appears.  The  evi- 
dence Is  that  the  earthquake  occurred  at 
6:13  a.  m.  and  lasted  about  45  seconds.  Fire 
Chief  Muther  was  on  top  of  tbe  bulldljig 
eight  or  ten  minutes  after  the  earthquake 
shock,  and  there  was  no  flre  In  the  building 
then,  although  the  fire  had  attacked  adjoin- 
ing buildings  and  the  sheds  and  boxes  and 
other  Inflammable  material  at  the  rear  of 
plaintifTs  store  were  on  flre.  Several  wit- 
nesses saw  the  flre  in  these  outbuildings  or 
shacks  at  times  varying  from  five  to  ten  min- 
utes after  the  earthquake.  Plaintiff  himself 
arrived  at  tbe  rear  of  his  store  building  flve 
or  ten  minutes  after  be  was  aroused  by 
tbe  shock  and  these  sheds  were  on  fire.  He 
testified  that  the  fire  had  burned  through 
the  rear  door  of  the  building,  and  he  could 
see  tha^  the  fire  was  attacking  his  goods. 
He  did  not  go  to  the  Fourth  street  front, 
and  did  not  know  its  then  condition.  Tbe 
evidence  was  that  this  flre  in  tbe  rear  of  the 
block  was  flrst  discovered  back  of  tbe  Davis 
and  the  electric  light  company  building  and 
spread  to  other  of  these  sheds.  There  was 
no  evidence  such  as  appeared  In  the  case 
of  Davis  V.  Conn.  F.  I.  Co.,  158  Cal.  7C0. 
112  Pac.  649,  showing  that  the  flre  occurred 
through  the  breaking  of  electric  wires  by 
tbe  earthquake  and  appeared  simultaneously 
with  the  shock.  In  tbe  present  case  the 
flre  Is  traceable  to  the  earthquake  Indirectly, 
but  It  is  reasonably  certain  that  tbe  fire 
had  nothing  to  do  with  the  falling  of  the 
walls,  and  It  Is  also  reasonably  certain,  as 
appears  from  the  evidence,  that  the  walls 
bad  fallen  before  the  discovery  of  any  fire 
In  the  building  or  among  tbe  sheds  and  de- 
bris Immediately  in  Its  rear. 

Appellant  makes  no  complaint  of  the  In- 
structions given,  and  it  seems  to  us  that 
they  correctly  state  the  law  and  substan- 
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tiallr  meet  the  object  of  defendant's  re- 
quested Instrnctlons,  pointed  out  In  Its  brttf, 
which  the  court  refused. 

[3]  One  other  point  made  In  appellant's 
brief  should  be  noticed.  It  sought  to  prove 
the  effect  of  the  earthquake  on  other  build- 
ings— the  courthouse,  among  them.  We 
think  the  court  rightly  denied  the  offer. 
We  passed  upon  the  point  in  Fountain  t. 
Conn.  Fire  Ins.  Co.,  117  Pac.  630.  See  Wig- 
more  on  Et.  I  442. 

The  Judgment  and  order  are  reversed. 

We  concur:  HART,  J.;  BURNETT,  J. 


STCMPF  v.-  STATE. 
(Criminal  Court  of  Appoals  of  Oklahoma. 
Sept.  6,  1911.) 

CRiMiNAt.  Law  (5  10(i9*)— Appeal— Time  of 
Appeal— Extension  of  Time— Necessjtt. 
Though  accused  in  a  misdemeanor  case  pro- 
cured orders  extendiag  the  time  for  making  and 
serving  a  case-made,  as  required  by  Comp. 
Laws  1909,  'g  6051,  where  the  appeal  was  not 
taken  witbm  GO  days  from  jud^ent,  and  be  did 
not  procure  an  order  extending  the  time  for 
taking  an  appeal,  pursuant  to  section  6948,  re> 
quiring  misdemenDor  appeals  to  be  taken  within 
60  days,  and  authorizing  the  trial  court  for  good 
cause  to  extend  the  time  for  ap^al  not  exceed- 
ing GO  days  longer,  the  appeal  will  be  dismissed  ; 
it  being  necessary  to  comply  with  both  stat- 
utes. 

[Ed.  Note.— For  other  cases,  sea  CrinJnal 
Law,  Dec.  Dig.  S  10G9.*] 

Appeal  from  Oklahoma  County  Court; 
James  S.  Twyford,  Special  Judge. 

Julius  M.  Stumpf  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Ap- 
peal dismissed. 

Taylor,  Prulett  &  Snlggs,  for  plaintiff  In 
error.  Smith  0.  MatsoD,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  In  erwr  was 
convicted  in  the  county  court  of  Oklahoma 
county  on  the  lltb  day  of  July,  1910,  on  a 
charge  of  selling  Intoxicating  liquor,  and  on 
the  Sth  day  of  November  thereafter  was  sen- 
tenced to  serve  six  months  In  the  county  jail, 
and  pay  a  flne  of  $500.  From  the  date  of 
Judgment  and  sentence  plaintiff  in  error  was 
given  40  days  to  make  and  serve  case-made. 
No  time  was  fixed  within  which  to  file  the 
appeal  In  this  court  On  the  17th  day  of 
November  thereafter  an  additional  order  was 
made  extending  the  time  within  which  to 
make  and  serve  case-made  for  a  period  of 
30  days  from  the  17th  day  of  November.  On 
the  16th  day  of  December  thereafter  another 
order  was  made  extending  the  time  within 
wbleb  to  make  and  serve  case-made  SO  days 
from  the  17th  day  of  December.  Neither  of 
these  orders  made  an  extension  of  the  time 
within  which  the  appeal  should  t>e  perfected 
in  this  court 

The  Attorney  General  has  filed  the  follow- 


ing motion  to  dismiss  the  appeal:  "Pli 
Because  there  la  no  Judgment  of  the  coi 
Incorporated  In  the  case-made  of  convict! 
against  this  plaintiff  In  error  from  which 
appeal  may  be  taken.  (See  page  55  Recor 
Second.  Because  the  pretended  case-me 
shows  that.  If  any  Judgment  was  rendei 
In  this  case.  It  was  rendered  on  the  8tb  d 
of  October,  1910,  as  plaintiff  In  error  v 
sentenced  on  that  date,  and  no  time  'n 
then  given  In  Tvhlch  to  file  case-made  in  1 
Criminal  Court  of  Appeals.  This  being 
conviction  for  a  misdemeanor,  the  app< 
must  be  taken  within  GO  days  after  the  Jui 
ment  is  rendered,  unless  the  trial  court  < 
tend  the  time  not  to  exceed  60  days.  Th< 
was  no  extension  of  time  allowed  and  1 
notices  of  appeal  (see  Record  pages  60  a 
61)  were  not  served  on  the  county  Judge  a 
county  attorney  until  December  15,  19 
more  than  60  days  after  the  r«idltion 
Judgment  and  the  case-made  was  not  fll 
Id  this  court  until  January  16,  1911,  Ic 
after  the  time  for  taking  the  appeal  as 
lowed  by  section  6948,  Snyder's  CompL 
Laws  of  Oklahoma  1909,  had  expired." 

The  grounds  set  forth  in  the  second  pa: 
graph  appear  to  be  well  taken.  Section  & 
of  Snyder's  Statutes  contains  the  followh 
"In  misdemeanor  cases  the  appeal  must 
taken  within  sixty  days  after  the  Judgm< 
Is  rendered;  provided,  however,  that  1 
trial  court  or  Judge  may,  for  good  cat 
shown,  extend  the  time  in  which  such  i 
peal  may  be  taken  not  exceeding  sixty  da 
In  felony  cases  the  appeal  must  be  tak 
within  six  months  after  the  Judgment  Is  r 
dered,  and  a  transcript  In  both  felony  a 
misdemeanor  cases  must  be  filed  as  here 
after  directed."  Under  this  statute  an  i 
peal  must  be  taken  in  this  court  within 
days  from  the  date  of  Judgment  by  the  tr 
court,  unless  the  time  is  for  good  cai 
shown  extended  by  the  trial  court  In  tl 
case  the  court  extended  the  time  wiU 
which  to  make  and  serve  case-made,  1 
made  no  order  relative  to  the  time  wttl 
which  the  appeal  should  be  perfected.  1 
court  could  not  limit  the  time  to  less  tb 
60  days  within  which  to  take  the  appe 
but  could  extend  It  for  good  cause  sbov 
not  to  exceed  120  days.  This  it  was  not  a 
ed  to  do,  and  did  not  do. 

Section  6951,  Snyder's  Statutes,  among  o 
er  things,  provides  that  "  •  •  •  party  i 
siring  to  have  any  Judgment  or  order  of  1 
district  court  (superior  county  court), 
county  court  or  Judge  thereof,  reversed 
the  Supreme  Court  (Criminal  Court  of  I 
peals),  may  make  a  case  containing  a  ata 
ment  of  so  much  of  the  proceedings  and  e 
dence  or  other  matters  In  the  action  as  n: 
be  necessary  to  present  the  errors  compla 
ed  of  to  the  Supreme  Court  (Criminal  Coi 
of  Apiteals).  'The  case  so  made,  or  cc 
thereof,  shall  within  thirty  days  after  i 
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aent  or  order  Is  entered,  be  served  upon 
jposite  party,  or  his  attorney,  -who  may, 
a  three  days  thereafter,  suggest  amend- 
I  thereto  In  writing,  and  present  the 

to  the  party  making  the  case,  or  bis 
ley.  The  case  and  amendments  shal]  be 
Itted  to  the  Jndge,  who  shall  settle  and 
:he  same  and  cause  It  to  be  attested  by 
lerk  or  county  Judge,  and  the  seal  of 
ourt  to  be  thereto  attached.  It  shall 
be  filed  with  the  papers  In  the  case. 

original  case-made  shall  be  filed  with 
etitlon  In  error.  The  exceptions  stated 
i  case  shall  hare  the  same  effect  aa  if 
had  been  reduced  to  writing,  allowed 
ilgned  by  the  Jndge  at  the  time  they 
taken.  The  court  or  Judge  may,  upon 
cause  shown,  extend  the  time  for  mak- 

case  and  the  time  within  which  the 
may  be  served.  •  ♦  • "  These  two 
UoDB  are  In  separate  sections  of  the 
:e,  neither  making  any  reference  to  the 
This  court  has  repeatedly  held  that 

are  plain  mandatory  provisions  and 
be  complied  with  before  this  court  ac- 
i  Jurisdiction  to  review  the  Judgment 

>  trial  conrt  on  appeal.  Plaintiff  In  er- 
ecnred  the  order  provided  for  in  sec- 
1951.  bnt  failed  to  secure  that  provided 
1  section  6&48. 

Is  Just  as  essential  to  have  the  order 

>  trial  court  extending  the  time  within 
I  to  perfect  the  appeal  as  It  is  to  have 
me  extended  within  which  to  make  and 
case-made. 

•  motion  of  the  Attorney  General  to  dis- 
on  this  mvand  Is  sustained.  The  ap- 
8  accordingly  dismissed. 


CULLBNS  v.  STATE, 
rimina]  Court  of  Appeals  of  Oklahoma. 

Sept.  B,  1911.) 
If Ai,  I.IAW  (i  1069*)— Appkal—Tiub  of 

FECTIMG. 

nder  Comp.  Laws  1909,  {  6948,  requiring 
peal  to  be  perfected  in  the  Criminal  Court 
peals  within  60  da;8  from  judgment,  but 
'izing  the  court  to  extend  the  time  for  per- 
;  the  appeal  not  exceeding  60  days  longer, 
ifl  esnential  to  obtain  an  order  extending 
mp  to  perfect  an  appeal  as  it  is  to  have 
)er  extending  the  time  to  m&ke  and  serve 
-made. 

Note. — For  other  caBea,  see  Crimiaal 
I>ec.  Dig.  I  10Q9.*1 

)eal  from  Greer  County  Court;  Jarret 
Judge. 

it  to  be  officially  reported." 

H.  Cullens  was  convicted  of  violating 

robibltory  law,  and  he  appeals.  Appeal 

ised. 

B.  Oarrett  and  John  Evans,  Jr.,  for 
iff  In  error.  Smith  C.  Matson,  Asst. 
Gen.,  for  the  State. 

3  CURIAM.  Plaintlir  in  error  was 
ted  In  the  county  court  of  Greer  coun- 


ty upon  a  charge  of  selling  Intoxlcatlog  liq- 
uors, and  upon  the  1st  day  of  March,  1911, 
was  sentenced  by  the  court  to  pay  a  fine  of 
$250  and  serve  40  days  In  the  county  Jail. 
Upon  the  same  date  the  court  by  order  fixed 
the  time  for  making  and  serving  case-made 
at  30  days,  but  made  no  order  extending  the 
time  within  which  the  appeal  should  be  per- 
fected In  this  court  Upon  the  22d  day  of 
Afarch,  thereafter,  an  additional  order  was 
made  extending  the  time  to  make  and  serve 
case-made  60  days  from  the  date  of  the 
original  Judgment,  but  no  order  was  made 
extending  the  time  within  which  to  perfect 
the  appeal.  On  the  29th  day  of  April,  there- 
after, another  order  was  made  by  the  comt 
extending  the  time  within  which  to  make 
and  serve  case-made,  but  this  order  does  not 
extend  the  time  within  which  the  appeal 
should  be  perfected  In  this  court 

[11  Under  section  6948,  Snyder's  Statutes, 
an  appeal  must  be  perfected  In  this  court 
within  GO  days  from  the  date  the  Judgment 
was  pronounced,  but  for  good  cause  shown 
the  court  may  extend  the  time  for  perfecting 
the  appeal  not  to  exceed  60  days  longer,  mak- 
ing In  all  120  days.  It  Is  Just  as  essential 
for  the  court  to  make  the  order  extending 
the  time  within  which  the  appeal  can  be 
perfected  as  it  is  for  the  order  to  be  made 
extending  the  time  to  make  and  serve  case- 
made.  The  statute  provides  30  days  for  mak- 
ing and  serving  case-made  when  no  order  Is 
made  by  the  court  The  questions  involved 
here  are  determined  in  the  case  of  Stumpf 
V.  State.  117  Pac  648,  decided  at  this  sitting 
of  the  court 

For  the  reasons  given  in  that  case,  the  ap- 
peal in  this  case  is  dismissed. 


LESLIE  T.  STATB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  6,  19U.) 

1.  CaniiNAL  Law  (|  1069*)— Appeal— Exten- 
sion OF  Time— AuTHOBiTT  of  Court. 

A  second  order,  attempting  to  extend  the 
time  within  which  accused  might  perfect  his  ap- 
peal, was  void,  where  made  after  the  time  orig- 
inally granted  for  that  purpoae  had  expired. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Dec.  Dig.  }  1069." J 

2.  CaiMiWAL  Law  (|  1106*) —Appeal- Time 

OF  FiLINO  TbANSCBIPT. 

Where  the  transcript  of  the  record  was  not 
filed  until  after  the  time  legally  granted  accused 
to  perfect  bis  appeal,  the  Criminal  Court  of  Ap- 

Seals  baa  do  jurisdiction  of  the  appeal,  and  wiU 
ismisa  it. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2890-2892;  Dec.  Dig.  S 
1106.*] 

Appeal  from  Pottawatomie  County  Court 
"Not  to  be  officially  reported." 
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Sam  Leslie  was  convicted  of  Tlolatlng  the 
prohibitory  liquor  Uw*  and  he  appeals.  Ap- 
peal dismissed. 

T.  G.  Gutlip,  for  plaintiff  In  error.  The 
Attorney  General  and  Smith  0.  Matson,  for 
the  State. 

PER  CURIAM.  On  the  15th  day  of  Sep- 
tember, 1910,  Judgment  was  rendered  In  the 
county  court  of  Pottawatomie  county  against 
appellant  for  a  Tlolatlon  of  the  prohibitory 
liquor  law,  and  be  was  sentenced  to  pay  a 
Que  of  $50  and  30  days  Imprisonment  In  the 
county  Jail. 

[1]  Appellant  was  allowed  60  days  from 
said  date  within  which  to  perfect  bis  appeal 
In  said  cause.  On  the  15th  day  of  November, 
1910,  the  court  entered  a  second  order  at- 
tempting to  extend  the  time  within  which  the 
appeal  could  be  filed  In  the  Criminal  Court 
of  Appeals  until  the  15th  day  of  June,  1911. 
There  being  31  days  In  the  month  of  October, 
the  60  days  originally  granted  within  which 
the  appellant  could  perfect  bis  appeal  expir- 
ed on  the  15th  day  of  November,  1910.  The 
second  order  made  by  the  court,  attempting 
to  extend  the  time,  having  been  made  on  No- 
vember 15, 1911,  and  after  the  time  originally 
granted  had  expired,  was  Illegal  and  void. 

[2]  The  transcript  of  the  record  was  not 
filed  until  January  15,  1911,  which  was  long 
after  the  time  legally  granted  the  appellant 
within  wblcb  to  [>erfect  his  appeal.  This 
court,  therefore,  did  not  acquire  Jurisdiction 
of  this  cause»  and  the  appeal  to  dismissed. 


MITCHELL  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  5,  1911.) 

1.  Cbiuinai,  Law  (g  782*)— Inbtbuctions- 
Pbbpondebance  OF  EVIOEITCK. 

An  iDBtruction  in  a  prosecution  for  violat- 
ing tbe  prohibitory  law,  requiring  accused  to 
show  "by  a  preponderance  of  the  evidence"  that 
the  sale  vraa  not  unlawful  because  coming 
within  a  statutory  exception,  was  erroneous, 
since  the  testimony  need  only  raise  a  reasonable 
doubt  as  to  guilt  in  order  to  authorize  an  ac- 
quittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  SS  1S46,  1847,  1904^1922; 
Dee.  Dig.  i  782.*] 

2.  Cbiuinal  Law  {%  1172*)  — Appkai.  — In- 
btructi0n8. 

Error  in  an  instruction  in  a  criminal  case 
requiring  a  defense  to  be  proved  by  a  prepondei^ 
ance  of  evidence  was  fundamental,  requiring  a 
reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3154-3103;  Dec.  Dig.  | 
1172.*] 

Appeal  from  Canadian  County  Court;  H.  L. 
Fogg.  Judge. 

"Not  to  be  officially  reported." 

John  A.  Mitchell  was  convicted  of  violat- 
ing tbe  prohibitory  law,  and  be  appeals.  Re- 
versed and  remanded. 

Boberson  &  Roberson,  for  plaintiff  In  er- 
ror,  smltb  C.  Matson,  Asst  At^.  Gen.,  for 

the  State. 


PER  CURIAM.  This  Is  an  appe 
Judgment  of  the  county  court  of 
count?  pronounced  on  the  31st  da; 
1909,  imposing  a  fine  of  $100  and 
a  Jail  sentence  of  30  days  upon  thi 
In  error  for  a  violation  of  the  p 
law.  The  case-made  was  nevn  fll 
court  below,  but  a  transcript  of  tl 
Including  the  Instructions  of  the  * 
properly  before  us  for  review. 

Among  other  Instmctlotts  comp 
is  the  following:  "You  are  Instru 
It  is  a  violation  of  the  laws  of  thi 
Oklahoma  to  sell  any  splrltnous,  f 
vinous,  or  malt  liquors,  except  1^ 
such  liquors  may  be  made  as  autb 
law  by  tbe  local  dispensary  agents 
by  the  Governor  of  the  state.  If 
from  the  evldraice  beyond  a  reasons 
that  the  defendant  sold  liquor  as  c 
tbe  complaint  herein,  you  shonld  fli 
fendant  guilty  unless  yon  should 
preponderance  of  the  evidence  thai 
ing  was  not  unlawful  because  coml 
the  terms  of  a  condition,  proviso, 
tion  In  the  statute,  or  because  su 
was  done  under  other  drcumstani 
would  relieve  blm  of  all  criminal 
blllty.  By  a  preponderance  of  ei 
not  meant  the  evidence  of  the  gre 
ber  of  witnesses,  but  by  pr^ndera 
Idence  is  meant  that  greater  and 
weight  of  the  evldrace  which  satl 
mind." 

[1,2]  This  instruction  places  tli 
ui>on  the  defendant  to  establish  hi 
by  a  prefMuderance  of  the  testln 
that  is  necessary  In  any  crlmlna 
that  the  testimony  or  lade  of  testli 
whole  raises  a  reasonable  doubt  In 
of  the  Jury  as  to  tbe  guilt  of  tl 
charged.  In  this  case  all  that  wi 
been  necessary  for  the  plaintiff  li 
have  done  in  order  to  have  secnr 
qulttal  would  have  been  to,  offer 
proof  upon  the  proposition  Involvi 
Instruction  supra  to  raise  such  i 
doubt. 

Tbe  error  In  this  instruction 
mental.   No  Judgment  could  be  upb 
on  such  an  explanation  of  the  law. 

For  tbe  error  indicated,  this  ca 
versed  and  remanded,  with  dlrectk 
court  below  to  grant  a  netr  trial. 


SIGAN  T.  STATE. 
(Criminal  Court  of  Appeals  of  O 
Sept  6,  1911.) 

Gbiminal  Law  (|  1099*)— GA8i-Ui 

or  Sesvino. 

Where  a  misdemeanor  Judgment 
tion  was  rendered  on  March  3d,  ai 
was  graoted  30  days  within  which 
and  serve  a  case-made,  a  case-made 
April  3d  will  be  stricken  from  the  re 

[Ed.  Note.— For  other  cases,  see 
Law.  Cent.  Dig.  S  2876;  Dec  Dig.  ) 


'F>Dr  ottaer  cams  sm  iam«  topic  and  mcUob  NUUB8R  In  Dm.  Dig.  *  Am.  Dls.  Ksy  No.  Bertw  te  R< 


Digitized  by 


Google 


Okl.) 


JAM£S  T.  STATE 


651 


Appeal  from  Tulsa  Conntr  Court 

"Not  to  be  officially  reported." 

J.  Sigan  was  convicted  of  violating  the  pro- 
hibitory Uquw  law,  and  be  appeals.  Appeal 
dismissed. 

G.  G.  Homor,  for  plalotlff  In  error.  The 
Attorney  General  and  Smltb  C.  Matson,  for 
tbe  State. 

FEB  CUBIAM.  On  tbe  3d  day  of  Marcta. 
1011,  Judgment  was  rendered  In  the  county 
court  of  Tulsa  county  against  appellant  for  a 
violation  of  the  problbitory  llquw  law,  and  be 
was  8«iteDced  to  pi^  a  fine  of  9000  and  to 
serve  90  days  In  tbe  county  Jail. 

Appellant  was  granted  by  the  court  80 
days*  time  within  which  to  prepare  and  eearre 
a  case-made.  The  record  shows  that  the  case- 
made  was  not  served  on  tbe  county  attorney 
until  the  3d  day  of  April,  Idll,  which  was 
the  thlrty-flrst  day  after  tbe  rendition  of  the 
Ju^mrat  Tbe  case-made  must  therefore  be 
stricken  from  the  record.  The  case-made  Is 
not  cortlfled  In  sudi  a  manner  as  would  con- 
stltnte  It  a  transcript  of  the  record. 

We  therefore  cannot  consider  anything  pre- 
sented in  said  case-made,  and  tbe  appeal  is 
dlsnUssei 

PARKES  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  5,  1911.) 
Cbivinal  Law  (I  1131*)— Appeal— Pabdon— 

DlSUISBAL. 

Where  a  pardon  is  granted  and  accepted, 
and  brought  to  the  attention  of  this  court  pend- 
ing an  appeal,  the  appeal  will  be  dismiased. 

[Ed.  Note.— For  other  cases,  aee  Crimioal 
Law,  Dec.  Dig.  8  113L*] 

Appeal  from  Harmon  County  Court ;  C  W. 
King,  Judge. 

"Not  to  be  officially  reported." 

Joe  Parkes  was  convicted  of  violating  the 
liquor  law,  and  he  appeals.  Appeal  dis- 
missed. 

Garrett  A  Stewart,  for  plaintiff  in  error. 
Smith  0.  Matson,  Asst  Atty.  Gen.,  for  tbe 

State. 

PER  CURIAM.  The  appellant  in  this  case 
was  paroled  by  the  Governor  of  Oklahoma 
on  the  30th  day  of  January,  1910.  Under 
the  authority  of  Gilmore  v.  State,  3  Okl.  CT. 
639,  108  Fac.  416.  this  appeal  Is  hereby  dis- 
missed. 


■    WATSON  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
SepL  6,  1911.) 
1.  CaiHXNAt.  Law  (|  1009*)— Appeal  and  Ke- 

BOB— STATEHBUT  ANn  FlUNQ  OF  Gabe-Maob 

— TiMK  ALLOWED. 

Where  a  nomber  of  different  orders  are  en- 
tered by  the  court  extending  the  time  within 
which  a  caae-made  might  be  prepared  and  serv- 
ed on  the  county  attorney  in  a  criminal  appeal, 
bat  the  order  allowing  tbe  last  extension  of 
time  was  not  made  nndl  the  time  previously 


granted'  had  expired,  the  last  order  is  void,  and 
the  service  of  a  case-made  after  tbe  time  which 
had  beeo  legally  granted  Is  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  1099.*1 

2.  Cbiuinal  Law  ({  1102*)— Appeal  and  Eb- 
ROB  — Casb-Madb— AniBiCAMOi  n»  Fail- 
UBE  TO  Make. 

Where  the  service  of  a  case-made  Is  void 
for  failure  to  serve  within  the  time  legally 
granted,  it  must  be  stricken  from  the  record, 
and,  if  no  error  is  found  in  the  transcript  ot 
record,  tbe  judgments  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  De&  Dig.  1 1102.*] 

Appeal  from  Oklahoma  County  Court 
"Not  to  be  officially  reported." 
Bob  Watson  was  convicted  of  a  crimbial 
offense,  and  lie  aiveals.  Affirmed. 

Guthrie  &  Cardwell,  for  plaintiff  In  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  On  the  22d  day  of  March, 
1909,  Judgment  was  rendered  against  appel- 
lant In  the  county  court  of  Oklahoma  coun- 
ty, sentencing  him  to  pay  a  flne  of  $100  and 
conflnement  in  the  county  Jail  for  a  period 
of  60  days. 

[1,21  A  number  of  different  orders  were 
entered  by  the  court  extending  tbe  time  with- 
in which  the  case-made  might  be  prepared 
and  served  upon  the  county  attorney,  but  the 
order  allowing  the  last  extension  of  time  was 
not  made  until  the  time  previously  granted 
had  expired.  The  last  order  was  therefore 
void.  'The  case-made  having  been  served 
after  tbe  time  which  had  been  legally  grant- 
ed the  defendant  for  this  purpose,  such  serv- 
ice was  void.  The  case-made  must  therefore 
be  stricken  from  the  record.  We  find  no  er- 
ror In  tbe  transcript  of  the  record. 

The  Judgment  of  tbe  lower  court  Is  there- 
fore affirmed. 


MOORE  T.  STATE. 
(Criminal  Court  ot  Appeals  of  Oklahoma. 
Sept  5,  1911.) 

Api>eal  from  Oklahoma  County  Court 
"Not  to  he  officially  reported,'^' 
G.  H.  Moore  was  convicted  of  a  violation  of 
the  liquor  law,  and  he  appeals.  Affirmed. 

Guthrie  &  Cardwell,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Appellant  was  convicted  for 
«  -violatton  of  the  prohibitory  liquor  law.  Tbe 
record  in  this  case  is  in  the  same  condition  as 
that  of  Bob  Watson  v.  State,  supra,  decided 
at  this  term.  We  find  no  error  in  the  rec- 
ord. 

The  jndgment  ct  the  lower  court  Is  therefore 
affirmed.  , 

JAMES  T.  STATE. 
(CMmlnal  Court  of  Appeals  at  Oklahoma. 
Sept  S,  1911.) 
Crivinal  Law  (S  llSl*)— Appeal— Fabole— 

DiSUISBAL. 

Where  defendant  applies  to  and  receives 
from  the  Governor  a  parole  pending  his  per- 
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fected  appeal,  It  operates  as  an  abandonment 
of  tbe  appeal,  and  it  will  therefore  be  dia- 

missed, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  1131.*] 

Appeal  from.  District  Court,  HcCnrtain 

County. 

"Not  to  be  offleia,lIy  reported." 

B.  Bb  James  was  conTicted  of  mnrder*  and 
he  appeal!.  Anwal  dlamlsBed. 

O.  M.  Barrett,  Gore  &  Drake,  and  McPher- 
ren  &  Abbott,  for  plaintiff  In  error.  The  At- 
torney General  and  Smitb  C  Matson,  for  tbe 
State. 

PER  C7URIAM.  Appellant  was  convicted 
of  murder  In  tbe  district  court  of  MeCurtaln 
county  and  sentenced  to  Imprisonmeot  In  the 
state  penitentiary  for  the  period  of  bis  nat- 
ural life.  Since  perfecting  his  appeal  In  this 
case  appellant  applied  to  and  received  from 
tbe  Governor  of  this  state  a  parole.  This 
operated  as  an  abandonment  of  his  appeal. 

Tbe  appeal  is  therefore  dlamlased. 


ARNOLD  T.  STATB. 

(Criminal  Court  of  Appeala  of  Oklahoma. 
Sept  S,  191L) 

Cbuihal  Law  a  1131*)— APPEAXr-Diucss- 
Air— Gboktnds— Pabole  of  accused. 

The  granting  of  a  parole  by  the  Governor 
pending  accused's  appeal  and  Ita  acceptance  re- 
quires tbe  diamissal  of  the  appeal  upon  it  being 
brought  to  the  appellate  court  s  attention. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  llSl.*] 

Appeal  from  District  Court,  Greek  Coun- 
ty;  T.  L.  Brown,  Judge. 

J.  W.  Arnold  was  convicted  of  assault 
with  Intent  to  kill,  and  be  aM>eala.  Appeal 
dismissed. 

Thompson  A  Smith  and  B.  H.  Carter,  for 
plaintiff  in  error.  Smith  C  Matson,  Asst 
Atty.  Gen.,  for  the  State. 

PUB  CUIUAM.  Plaintiff  In  Arror  vaa  by 
InfMmation  charged*  witti,  tried,  and  convict- 
ed of  the  crime  of  assault  with  intent  to  kill, 
and  was  sentenced  to  serve  a  term  of  three 
years'  imprisonment  in  the  state  penitentiary. 
Judgment  and  sentoice  was  pronounced  and 
entered  on  October  2,  1909.  An  appeal  was 
taken  by  filing  in  this  court  on  March  24, 
1010^  a  petition  in  error  with  case-made  at 
tached.  The  Attoru^  General  baa  filed  ft 
motion  to  dismiss  tbe  appeal  ttevein  for  the 
reason  that  tlie  parole  has  been  granted  by 
the  Governor,  and  that  the  conditions  there- 
of were  accepted  and  consent^  to  by  plaln- 
tlft  In  error. 

Where  a  parole  is  granted  and  accepted, 
and  this  fact  Is  brought  to  the  attention  of 
this  court  pending  tbe  appeal,  the  appeal  will 
be  dismissed.  GUmore  v.  State,  8  OkL  Gr. 
6S9,  108  Pac.  416. 


The  mottOD  to  dismisa  Is  nntaiaed,  and 
said  appeal  Is  hereby  dismissed,  and  the 
cause  remanded  to  tbe  district  oonrt  of  Creek 
county. 


KEITH  V.  STATE!. 
OTOOLB  T.  SAME  (two  caaoi). 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  5,  1911.) 

CBiuiNAt.  Law  ($  1131*)— Appbal— Pasdoh— 

Dismissal. 

Where  a  pardon  Is  granted  and  accepted, 
and  brooght  to  tbe  atteotiMi  of  this  court  pend- 
ing an  appeal,  tbe  appeal  will  be  dlamlsBea. 

[Ed.  Note.— For  other  cases,  aaa  Criminal 
Law,  Dec  Dig.  |  1131.*] 

Appeal  from  Canadian  County  Court;  H.  L. 
Fogg,  Judge. 

"Not  to  be  officially  reported." 

Cbas.  Keith  and  Frank  OTooIe  wm  c<m- 
vlcted  of  criminal  ofEanaea,  and  th^  appeal. 
Dlamlased. 

R.  B.  Forrest,  for  plaintiff  In  error.  Cbas. 
West.  Atty.  Gen.,  and  Smith  C.  Uatson,  for 
the  State. 

PER  CURIAM.  The  appellants  in  the 
foregoing  cases  were  pardoned  by  the  Gov- 
ernor of  Oklahoma  on  the  10th  day  of  Ko- 
vmber,  1910. 

Under  tbe  antborlty  of  Gilmore  v.  State,  3 
Okl.  Or.  639,  108  Pac.  416,  tbeae  appeals  are 
dlsmiased. 


BHOADS  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  5.  1911.) 
OBiuznAL  Law  (|  1181*)— Appkal— Pabdow— 

DlSUISSAL. 

Where  a  pardon  la  granted  and  accepted 
and  brought  to  tbe  attention  of  tbii  coart  pend- 
ing an  appeal,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  caaest  ase  Criminal 
Law,  Dec.  Dig.  8  1131.*] 

Appeal  from  Canadian  Gonnty  Court;  S. 
L.  Fogg.  Judge. 

"Not  to  be  officially  reported." 

Homer  Bhoada  vras  convicted  of  violating 
tlie  Itqnor  law,  and  he  aK>Ml>*  Dismissed. 

B.  B.  Forrest,  ft>r  pialntlfl  In  error.  Smith 
a  Uatson,  Asat  Atty.  Gen^  for  tbe  State 

PER  CURIAM.  Tbe  appellant  In  this  case 
was  paroled  by  the  Governor  of  Oklahoma 
on  January  7,  1911. 

Under  the  authority  of  Gilmore  *t.  State, 
8  Okl.  Cr.  639,  108  Pac.  416;  this  appeal  Is 
hereby  dismissed. 


SMALLWOOD  t.  STATBl 
(Criminal  Court  of  Appeals  of  OUaluMU. 

8n>t  6,  19U.) 

CteniiiiAz,  Law  (8  1131*)— Appkax^Dismis- 
SAL— GBonNDs— Pabole  or  Aocubed. 

Hm  granting  of  a  parole  1^  tbe  Oovemor 
pMidinK  accused's  appeal  and  Its  ace^rtanoe  le- 
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quires  the  diBmUsal  of  the  appeal  apon  It  being 
brought  to  the  appellate  court'e  atteation. 

[Ed.  Note.— For  other  cases,  see  Griiaiiial 
Iaw,  Dec.  Dig.  8  1131.*] 

Appeal  from  DiBtrict  Court,  Pittsburg 
County;  PresUe  B.  Cole,  Judge. 

C.  Meal  Smallwood  was  couTlcted  of  for- 
gery, and  be  appeals.  Appeal  dismissed. 

Guy  h.  Andrews,  J.  O.  Hail^,  and  Boss 
N.  Lillard,  for  plaintiff  In  error.  Siiiltb  a 
Hatson,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was 
convicted  of  tb»  crime  of  foi^ery,  and  was 
Bentenced  to  serve  a  term  of  six  montbs'  im- 
prisonment In  tbe  state  penitentiary.  An 
appeal  was  taken  by  filing  In  this  court  on 
May  23,  1910,  a  petition  In  error  witb  case- 
made.  A  motion  to  dismiss  tbe  appeal  here- 
in for  tbe  reason  that  a  parole  has  been 
granted,  and  tbat  the  conditions  thereof 
were  accepted  and  consented  to  by  plaintiff 
in  error,  has  been  filed. 

Where  a  parole  Is  granted  and  accepted, 
and  tbla  fact  is  brought  to  the  attention 
of  this  court  pending  tbe  appeal,  tbe  appeal 
will  be  dismissed.  Gllmore  t.  State,  3  Okl. 
Or.  639,  108  Pa&  416. 

Tbe  motion  to  dismiss  Is  sustained,  and 
said  appeal  is  hereby  dismissed,  and  the 
cause  renumded  to  the  district  court  of  Pitts- 
burg county. 


BTERS  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 

Sept  5,  1811.)  ' 

1.  Criminal  Law  (I  1098*)— Appbai^-Oasb- 
Made— Contents— Extension  of  Tiue  or 
Appeai.. 

Ad  order  extending  the  time  for  appeal  at- 
tached to  a  case-made  below  tbe  county  jndge's 
sienatore  Is  do  part  of  the  case-made,  and  can- 
not be  con^dered  on  appeal. 

[Ed.  Note—For  other  casea,  see  Criminal 
Iaw,  Dee.  Dig.  |  1008.*] 

2.  Criuinal  Law  (|  1069*)— Appeal— Tikk. 

The  Criminal  Court  of  Appeals  has  no  ju- 
risdiction to  consider  an  appeal  perfected  after 
the  time  l«:an^  allowed  by  the  trial  court,  and 
It  will  be  dismissed. 

[Ed.  Note.— For  other  cases*  see  Criminal 
Law,  Dee.  Dig.  |  1069.*] 

Appeal  from  Greer  County  Court. 

"Not  to  be  ofllclally  reported." 

Murray  Byers  was  convicted  of  violating 
tbe  prohibitory  law,  and  be  appeals.  Appeal 
dismissed. 

Eagin  &  Eagin,  for  plaintiff  in  error.  Tbe 
Attorney  General  and  H.  D.  Henry,  Go.  Atty., 
for  the  State. 

PER  CURIAM.  On  the  27th  day  of  No- 
vember, 1911,  judgment  was  pronounced 
against  ap];>ellant  for  violating  the  prohibito- 
ry liquor  law,  and  be  was  sentenced  to  pay 
a  fine  of  $50  and  to  be  confined  In  the  coun- 
ty Jail  for  a  period  of  30  days. 

At  the  time  of  the  rendition  of  the  Judg- 


ment appellant  was  allowed  by  tbe  court  60 
days'  time  within  which  to  perfect  Ms  appeal 
to  this  court  The  case>made  contains  a 
stipulation  signed  on  tbe  27tb  day  of  De- 
cember, 1909,  by  the  county  attorney  and 
counsel  for  appellant.  In  which  It  Is  stated 
that  It  contains  a  true  and  correct  copy  of 
all  the  records,  judgments,  and  journal  en- 
tries in  said  case.  The  case-made  was  signed 
and  certified  by  the  county  Judge  on  the  3d 
day  of  January,  1910,  and  bis  signature  la 
duly  attested  by  the  clerk  of  aald  court  and 
verified  by  the  seal  of  said  court 

[1]  Attached  to  tbe  case-made,  but  below 
tbe  signature  of  the  county  judge,  Is  what 
pur^rts  to  be  an  order  extending  the  time 
within  which  appellant  might  perfect  bis  ap- 
peal to  tbe  27th  day  of  March,  1910.  This 
constitutes  no  part  of  the  case-made,  and 
cannot  be  considered  by  us.  See  Fortner  t. 
State.  S  Okl.  Cr.  — ,  115  Pac.  37& 

[2]  Appelant  did  not  perfect  hla  appeal 
mitll  tbe  26th  day  of  March,  1910.  As  this 
was  after  tbe  time  allowed  by  tbe  trial  court 
within  which  the  appellant  should  perfect 
bis  appeal,  we  have  no  jurisdiction  of  tbe 
case,  and  the  appeal  Is  therefore  dismissed. 


■  FOSSETT  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  5,  1011.) 

Obiuikal  Law  (5  1131*)— Appeal— Paeole. 

A  parole  granted  by  the  Governor  to  one 
pending  her  appeal  from  a  judgment  oo  a  con- 
viction, assesmng  her  punisiiment  at  a  fine  of 
160  and  ImprisonmeQt,  operates  as  an  abandon- 
ment of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2974;  Dea  Dig.  1  1131.*] 

Anneal  from  Custer  Connty  Court 
"Not  to  be  officially  reported." 
J^mte  M.  Fossett  appeals  from  a  Judg- 
ment on  a  conviction.  Dismissed. 

Peck  &  Jones,  for  plaintiff  in  error. 

PER  CURIAM.  Appellant  was  convicted 
for  a  violation  of  tbe  prohibitory  liquor  law, 
and  her  punishment  was  assessed  at  a  fine 
of  $50  and  30  days'  confinement  In  the  coun- 
ty jail.  She  prosecuted  an  appeal  to  this 
court 

It  having  t>een  made  to  appear  to  tbe 
sfttisfactlon  of  this  conrt  tbat  a  parole  was 
granted  to  appellant  by  the  Governor  of  this 
state  on  tbe  20th  day  of  February,  1911, 
said  parole  operated  as  an  abandonment  of 
the  appeal,  and  the  appeal  Is  therefore  dis- 
missed. 


OANNADT  V.  STATa 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  5,  1911.) 

CannNAL  Law  (S  1069*)— Time  fob  Perfect- 
iNO  Appeal— Delay  in  Mail — ESpfect, 
Where  appellant  does  not  perfect  his  ap- 
peal within  the  time  allowed,  ttie  appeal  will 
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be  dismissed  on  motion,  and  a  delay  caosed  by 
the  miscarriage  of  matter  sent  by  mail  is  at  tbe 
peril  of  counsel,  since  the  law  makes  no  pro- 
yMou  for  such  delay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  1069.*J 

AivMal  from  Harmon  County  Court 

"Not  to  be  officially  reported." 

Clarence  Connady  was  couvlcted  of  a  tIo- 
latloD  of  tbe  Unuor  law,  and  be  appeals.  Dis- 
missed. 

D.  T.  Moore,  for  plaintiff  In  error.  J.  O. 
Counts,  Co.  Atty.,  for  the  State. 

PER  CURIAM.  On  tbe  SOth  day  of  Jan- 
nary,  1911,  Judgment  was  pronounced  against 
appellant  In  tbe  county  court  of  Harmon 
county  for  a  violation  of  the  prohibitory  liq- 
uor law.  He  was  sentenced  to  pay  a  fine  of 
$50  and  30  days'  Imprisonment  in  the  county 
3aU.. 

At  this  time  appellant  was  given  by  the 
court  90  days  within  which  to  perfect  his 
appeal,  but  appellant  did  not  perfect  bis  ap- 
peal to  this  court  until  the  17th  day  of  May. 
1911,  which  was  after  the  expiration  of  the 
90  days  allowed  by  the  court  In  which  said 
appeal  should  have  been  perfected.  Counsel 
for  appellant  attempt  to  excuse  their  failure 
to  perfect  said  appeal  within  the  time  pre- 
scribed by  law  by  showing  that  this  delay 
was  caused  through  some  miscarriage  of  the 
Post  Office  Department  of  the  United  States. 
The  law  makes  no  provision  for  such  delays 
as  this.  Counsel  at  their  peril  take  the 
chances  of  sending  matter  through  the  mall 
at  the  last  day.  It  is  their  duty  to  take 
such  steps  as  will  Insure  tbe  filing  of  tbeir 
appeals  In  this  court  within  the  time  pre> 
scribed  by  law. 

Alotion  to  dismiss  this  appeal  Is  therefore 
sustained,  and  It  is  dismissed. 


NELSON  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  5,  1911.) 

CaiMiNAL  Law  (§  1O09*)— Appeal— Rkcord. 

Appeal  will  be  dismissed ;  what  purports 
to  be  toe  case-made  not  being  signed  and  cer^ 
tiSed  to  by  the  Judge  who  presided  at  the  trial, 
and  not  being  certified  to  as  a  transcript  of  the 
record. 

[Ed.   Note.— For  other  cases,  see  Criminal 

Law,  Dec.  Dig.  S  1090.*] 

Appeal  from  Okmulgee  County  Court 
"Not  to  be  officially  reported." 
G.  W.  Nelson  appeals  from  a  Judgment  on 
a  conviction.  Dismissed. 

Orlando  Swan  and  Frank  F.  Lamb,  for 
plaintiff  in  error.  The  Attorn^  General*  for 
tbe  State. 

PER  CURIAM.  On  the  27th  day  of  March, 
1909,  Judgment  was  rendered  agiUnst  app^* 
lant,  sentencing  him  to  pay  a  fine  of  fSO  and 
to  serve  a  term  of  30  days  in  the  county  Jail 
for  a  violation  of  the  prohibitory  liquor  law. 


Appellant  was  givoi  by  the  court  60  days 
within  wtdch  to  pr^are,  serve,  and  file  a 
case-made.  What  purports  to  be  the  case- 
made  Is  not  signed  and  certified  to  by  tbe 
Judge  who  presided  at  the  trial  of  this  case. 
Neltber  is  it  properly  certified  to  as  a  tran- 
script of  the  record. 

The  motion  of  the  Attorney  Goieral  to  dis- 
miss the  appeal  most  tho^ore  be  sustained. 


BARKER  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
SepL  6,  1911.) 

1.  Cbiuinai.  Law  (g  1099*)— Appeai^Recobd 
—Case-Made— ExTBRDiNo  Time— Authob- 
ITT  or  COOBT. 

Orders  extending  tbe  time  for  preparins 
and  serving  a  case-made  in  a  misdemeanor  pros- 
ecution, made  after  the  time  for  serving  tbe 
case-made  had  expired,  were  void. 

[Ed.  Note^For  other  cases,  see  Oindnal 
Law,  Dec.  Dig.  i  1099.*] 

2.  Criminal  Law  ({  1009*)— Apfbal— Case- 
Made— Time  OF  Sebvicb. 

A  case-made,  served  in  a  misdemeanor  ease 
after  the  time  legally  granted  for  serv^  it,  will 
he  strit^en  from  tbe  record. 

[Ed.  Note.— For  odier  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1009.*] 

Appeal  from  Pottawatomie  County  Court 

"Not  to  be  officially  reported." 

Theodore  Barker  was  convicted  of  violat- 
ing the  prohibitory  law,  and  he  appeala 
Affirmed. 

O.  A.  Outcalt,  for  plaintiff  in  error.  Chaa 
West  Atty.  Oen.,  for  the  State. 

PER  CURL^M.  On  tbe  10th  day  of  June. 
1900,  Judgment  was  rendered  against  ap- 
pellant in  the  countT  court  of  Pottawatomie 
county  for  a  violation  of  the  prohibitory 
liquor  law,  and  his  punishment  was  assessed 
at  a  fine  of  $100  and  60  days'  confinement 
In  the  county  Jail. 

[1,21  The  court  made  a  number  of  orders 
extending  the  time  within  which  the  case- 
made  might  be  prepared  and  served  ap- 
pellant and  an  examination  of  the  record 
will  disclose  the  fact  that  a  number  of  these 
orders  were  made  after  tbe  time  for  serving 
the  case-made  had  expired.  They  were 
tberefore  void,  and,  as  the  case-made  was 
not  served  until  after  the  time  which  had 
been  originally  granted  by  the  trial  court  for 
serving  the  same  had  expired,  tbe  case-made 
must  be  stricken  from  the  record.  We  find 
no  error  In  the  transcript  of  tbe  record. 

The  Judgment  of  tbe  lower  court  Is  tlioe- 
fore  affirmed. 


ANTONELLI  et  a!,  v.  STATE, 
(Criminal  Court  of  Appeals  of  OUahoma. 
Sept  5,  1911.) 
1.  Courts  ({ 183*)--StJPKBioB  Cou«T»-''Coim- 
TT  Courts." 

The  superior  courts  created  by  set  apjnov- 
ed  March  G,  1909  (Laws  1909,  e.  14.  art  T),  arc 
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aot  "coantT  coarts"  as  the  term  fi  osed  in  sec- 
tion 19  of  the  Bill  of  Rights,  even  where 
exercisinir  jurisdiction  concuneot  with,  county 
courts. 

_[Ed.  Kote.— For  othei  cases,  see  Courts,  Dec. 
Dig.  {  183.* 
For  other  deSnitions.  see  Words  and  Phrases, 

ToL  2,  pp.  1662,  1663J 

2.  Just  ({  32*)— Jttbt  Trial— Nuvbes  or 

JUH0R8-— COMSTITUTIOWAL  LAW. 

Under  section  19  of  the  Bill  of  Rights, 
which  provides  that  trial  by  jury  shall  remain 
inviolate,  and  that  a  jury  for  the  trial  of  civil 
and  criminal  cases  In  courts  of  record,  other 
than  county  coorts.  shall  consist  of  twelve  men, 
bnt  in  county  courts  shall  consist  of  six  men, 
the  proviaion  in  act  approyed  March  G,  1909 
(Ejaws  1909,  c.  14,  art.  7),  establiabing  superior 
courts,  thai;  all  misdemeanor  cases  shall  be  tried 
by  a  jury  of  aix  men,  instead  of  twelve,  is  void. 

[Ed.  Note.— For  other  casea,  see  Jury,  Dec. 
Dig.  S  32.»] 

3.  JintT  (I  29*}  — JUBT  Tbxu.— NuvBEB  or 
JvsoBS— Waives. 

Defendant  upon  trial  fn  a  superior  court 
for  a  tnisdemeanor  may  waive  bis  right  to  trial 
by  a  constitutional  jury  of  twelve  men,  and 
upon  Us  written  consent  in  person  or  by  attor- 
ney may  be  tried  by  a  jury  of  six  men,  but  such 
waiver  must  he  expressly  shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SI  197-203;   Dec.  Dig.  |  29.*] 

Appeal  from  Superior  Court  of  Pittsburg: 
Gonnty;  P.  D.  Brewer,  Judge. 

John  Antonelll  and  Paul  AntonelU  were 
convicted  of  a  violation  of  the  liquor  law, 
and  they  appeal.    Reversed  and  remanded. 

Leighton  E.  Worthley,  for  plaintiffs  Id 
error.  Smith  C  Matson,  Asat  Atty.  Gen., 
for  tbe  State. 

PER  CURIAM.  The  plalntlfCa  in  error 
were  informed  against  tried,  and  convicted 
in  the  superior  court  of  Pittsburg  county  for 
a  violation  of  the  prohibition  law.  The  trial 
was  had  before  a  jury  composed  of  only  six 
men.  The  record  does  not  show  that  the  de- 
fendants waived  their  rig^t  to  a  trial  by  a 
Jury  of  twelve  men. 

In  the  case  of  HIU  v.  State,  3  OW.  Cr.  686, 
109  Pac.  291.  it  was  held  that  the  superior 
courts  created  by  act  approved  March  6. 
1909  (Laws  1909,  c.  14,  art.  7),  are  not  "Coun- 
ty Courts,"  as  the  latter  term  is  used  in 
section  19  of  tbe  Bill  of  Rights,  even  when 
exercising  jurisdiction  concurrent  with  coun- 
ty courts,  and  the  provision  In  tbe  act  pre- 
scribing "that  all  misdemeanor  cases  shall 
be  tried  by  a  jury  of  six  men  Instead  of 
twelve"  Is  unconstitutional  and  void. 

The  only  statute  prescribing  haw  a  jury 
may  be  waived  Is  section  5808,  Snyder's  Sts. 
This  provision  of  the  Civil  Code  provides 
that  a  jury  trial  may  be  waived  with  the 
assent  of  the~  court  "by  written  consent,  In 
person  or  by  attorney,  filed  with  the  clerk, 
By  oral  consent,  in  open  court,  entered  on 
the  journal."   In  the  case  of  Dalton  v.  State, 

6  Okl.  Cr.   ,  116  Pac.  954,  It  was  said: 

"We  are  of  opinion  that  It  Is  incumbent  on 
the  state  to  show  by  tbe  record  that  tbe  de- 


fendant waived  his  right  to  a  conatltntlonal 
Jury,  and  conaented  to  be  tried  by  a  jury 
of  six  men.  This  is  the  law  In  dvll  cases, 
and  It  certainly  cannot  be  said  In  reason  that 
in  criminal  casea  where  tbe  defendant's  liber- 
ty Is  at  stake  an  express  waiver  of  tbe  right 
to  be  shown  by  tbe  record  Is  unnecessary. 
We  are  not  willing  to  establish  sucfi  a  rule." 
It  is  not  necessary  to  consider  the  other  as- 
signments of  error. 

The  judgment  Is  reversed  and  the  cau^e 
remanded  to  the  superior  court  of  Pittsburg 
comity,  with  direction  to  grant  a  new  trial. 


TRIONE  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  C,  1911.) 

1.  CBiuinAX.  Law  (}  1099*)— Appeal— Oask- 
Madb  —  Extension  of  Tuib  or  Sebvino  — 

POWEB  OF  COUBT. 

After  the  expiration  of  the  time  originally 

f [ranted  for  preparing  and  serving  a  case-made 
D  a  misdemeanor  prosecution,  the  court  did  not 
have  power  to  make  a  second  order  of  exten- 
sioQj  so  that  a  case-made,  filed  after  the  tiiat 
origmally  granted,  will  be  stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^.^pnt  Dig.  SI  2876-2877;   Dec.  Dig.  « 

2.  Cbiminai,  Law  (8  1069*)— Appeai^-Tim:. 

Where  accused  did  not  nle  a  misdemeanor 
appeal  In  tbe  Criminal  Court  of  Appeals  untH 
after  the  time  allowed  for  perfectinK  the  ap- 
peal, that  court  did  not  acquire  Jnrisdlction  of 
the  appeal,  and  It  will  be  diimissed. 

{Ei.  Note^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1069.*] 

Appeal  from  Superior  Courtt  Pittsborg 
County. 

"Not  to  be  officially  reported." 
CSiarles  Trlone  waa  convicted  of  an  of- 
feoae^  and  be  appeals.   Appeal  dlamlssed. 

J.  E.  Whitehead,  for  plaintiff  In  error. 
Chas.  West  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  the  4th  day  of  March, 
1910,  judgment  was  rendered  against  appel- 
lant in  the  superior  court  of  Pittsburg  coun- 
ty, sentencing  him  to  confinement  in  the 
county  jail  for  a  period  of  30  days  and  te 
pay  a  fine  of  $50. 

[11  At  said  time  appellant  was  granted 
30  days  by  the  trial  court  In  which  to  pre- 
pare and  serve  a  case-made.  On  the  4th  day 
of  April,  1910,  the  trial  court  attempted  to 
grant  an  extension  of  10  days'  time  wlthfn 
which  api>ellant  might  prepare  and  serve 
his  case-made.  Tbe  time  originally  granted 
for  preparing  and  serving  said  case-made 
having  expired  before  tbe  second  order  was 
made,  the  court  was  without  power  to  make 
such  second  order;  and,  as  the  case-made 
was  filed  after  such  time  bad  expired,  it 
must  be  stricken  from  the  record. 

[2]  At  the  time  of  the  rendition  of  the 
judgment  In  this  case  the  court  entered  an 
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order  allowing  appellant  to  file  an  appeal 
in  tJie  Criminal  Court  of  Appeals  witblu  iiO 
days  from  said  date;  but  appellant  did  not 
die  bis  entile  in  tbia  court  until  tbe  5th  day  of 
May,  1910.  Tbis  being  after  tbe  time  al- 
lowed by  the  court  for  perfecting  bis  ap- 
peal, thla  court  has  not  acquired  Jurisdic- 
tion of  tbis  case,  and  tbe  appeal  Is  therefore 
dismissed. 


BOLTON  V.  STATE. 

(Crimidal  Court  of  Appeals  of  Oklahoma. 
Sept  6,  1911.) 

CaiifiNAi.  Law  (S  10S7*)— Appbal— Noticb  or 
Appeal. 

Where  the  record  fails  to  show  that  no- 
tice of  appeal  was  ever  served  on  the  clerk  of 
the  county  court,  as  required  by  law,  this  court 
acquires  no  jurisdiction  of  the  cause,  and  must 
dismiss  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2776;  Dec.  Dig.  f  1087.*J 

Appeal  from  Canadian  County  Court 

"Not  to  be  ofDcially  reported." 

Dupree  Bolton  was  convicted  of  a  viola- 
tion of  the  Ii(iuor  law,  and  he  appeals.  Dis- 
missed. 

J.  M.  Frame  and  B.  T.  Barbour,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 
State. 

PER  CURIAM.  On  the  8th  day  of  Janu- 
ary, 1910,  Judgment  was  rendered  against 
appellant  in  the  county  court  of  Canadian 
county,  and  he  was  sentenced  to  pay  a  flue 
of  f200  and  to  confinement  In  the  county  Jail 
for  a  period  of  30  days  for  a  violation  of  the 
prohibitory  liquor  laws  of  the  stata 

The  record  falls  to  show  that  notice  of 
appeal  was  ever  served  on  the  clerk  of  said 
court,  as  required  by  law.  This  court,  there- 
fore, has  not  acquired  Jurisdiction  of  this 
cause,  and  the  appeal  must  be  dismissed. 


HOLMES  V.  STATE. 

(Criminal  Court  of  AppeaU  of  Oklahoma. 
Sept.  B,  1911.) 

Criminal  Law  (g  10C9*)— Appeal— Tnra  or 

I'ERI-ECTINO. 

The  Criminal  Court  of  Appeals  does  not 
have  jurisdiction  of  en  appeal  in  a  misdemeanor 
case,  perfected  after  the  time  as  extended  by  the 
trial  court,  for  perfecting  an  appeal. 

[Ed.  Note.— For  other  cases,  see  GrlniiQai 
Law,  Dec.  Dig.  }  1069.*] 


Appeal  from  Coal  County  Court 
"Not  to  be  officially  reported." 
Lewie  Holmes  was  convicted  of  vl 

tbe  prohibitory  law^  and  he  appeals. 

dismissed. 

O.  M.  Threadglll,  for  plaintiff  In  e 

PER  CURIAM.  On  the  4th  day  of 
ary,  1910,  Judgment  was  pronounced  i 
appellant  in  the  county  court  of  Coal 
for  a  violation  of  the  prohibitory  liqu 
and  his  punishment  was  assessed  at  a 
$150  and  60  days*  confinement  in  the 
Jail. 

An  order  of  the  trial  court  require 
appellant  should  perfect  his  appeal 
60  days  from  date  of  the  Judgment 
was  no  extension  of  time  within  wbli 
appeal  should  be  perfected.  Appella 
not,  however,  Sle  his  appeal  In  this  ci 
tll  the  6tb  day  of  April,  1910,  whlc 
after  the  extension  of  time  within  wh 
court  required  the  appeal  to  be  perfe 

Tbis  court,  therefore,  did  not  acqu 
risdictlon  of  tbis  case,  and  the  appeal 
missed. 


PARIS  V.  STATE. 
(Grimlnal  Court  of  Appeals  of  OUai 
Sept.  5,  1911.) 

CantiiTAi.  Law  (|  1106*>— Siamiro  or 

scBiPT— Stipulation  . 

The  failure  of  the  coanty  judge  or  ( 
sign  and  certify  a  traascript  and  caae-c 
a  misdemeanor  esse  cannot  l>e  supplied  i 
viated  by  a  stipulation  of  the  attorneys. 

[Ed.  Note.— For  other  cases,  *ee  C 
i^w.  Dec.  Dig.  I  I106.*1 

Appeal  from  Coal  County  Court 
"Not  to  be  officially  r^rted." 
Paul  Paris  was  convicted  of  an  c 
and  be  appeals.    Appeal  dismissed. 

C.  M.  Threadglll,  for  plaintiff  in 
The  Attorney  General,  for  the  State 

PER  CURIAM.  What  purports  to 
transcript  of  the  record  and  case-mi 
tbis  case  Is  not  signed  and  certified  lo 
by  the  Judge  of  the  coanty  court  oi 
county  or  the  clerk  of  said  court  Tb: 
not  be  inppiied  by  a  stipulation  of  t 
torneya. 

We  therefore  cannot  consider  thla  pi 
ed  appeal,  and  It  Is  dismissed. 
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STATE  T.  GARRISON. 
(Saprone  Court  of  Oregon.  Sept  12,  1911.) 

1.  CsnnRAi.  Law  (f  531*)— E)vidtoo»— Con- 

FEfiSIONa— VOLUNTABT  GhABACTRR. 

Before  a  confessicm  caa  be  admitted  in  evi- 
deoce,  it  muat  b«  shown  to  have  been  voluntarllr 
made. 

[Ed.  Note.— For  other  cases,  see  OrimiQal  Law, 
Cent  Dig,  H  1212-1217 ;  Dec.  Dig.  S  K31.*] 

2.  CannNAL  Law  (f  667*)  — Btideng»-Con- 

FES8I0N8--UBI  OF  BVIDKROI  OBTAINED  BT 

CoKFEssiorss. 

While  the  existence  of  independent  facts 
ascertained  tbrough  an  inrolnntar?  confession 
extorted  from  the  accused  may  always  be  shown, 
one  teati^ing  to  the  existence  of  such  facts  can- 
not introduce  the  confession  in  toto,  but  onlj 
state  in  a  general  way  that  these  facts  were  dis- 
covered after  convetsations  with  and  in  pursu- 
ance of  information  given  by  the  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  EHg.  91  1599,  1601 ;  Dec  Dig.  i  667.*] 

3.  (^lUINAL  I/AW  (S  1158*)— Affbu.  — Bjb- 

VIEW— OONFESSIOHS, 

Where  there  is  no  conflict  In  the  prelimi- 
nary evidence  introduced  to  show  the  voluntary 
character  of  a  confession,  and  the  state's  evi- 
dence ^loired  that  it  was  Involnnta^,  the  appel- 
late court  can  review  the  trial  judge's  findings 
that  it  was  voluntary. 

fE!d.  Note. — For  other  cases,  see  Crimiaal  Law, 
Cent  Dig.  fi  3061-3074;  Dec.  Dig.  {  1158.*J 

4.  Cbiminal  I*4w  (8  485*)— Opinios  Evi- 
dence:—HTPoiHsncAL  Qdcstioks— Mentai. 

CONDITIOFT. 

Where  the  accused's  mental  capacity  was  In 
issue.  It  was  improper  for  the  proeecution,  in 
addressing  bypotbetical  questions  to  an  expert 
witness,  to  select  isolated  drcumstances  as  not 
■bowing  Insanity,  oi  to  include  In  the  question 
tacts  not  relating  to  aocased'a  mental  condition. 

[E^d.  Note.— For  other  caaes,  See  Criminal  Lew, 
Out.  Dig.  U  1078,  1074;  Dee.  Dig.  f  485.*] 

5.  Homicide  (§  311*)—IwflraucTi0NS— 'Aban- 
donment. 

An  instruction  pointing  out  tbe  penalty  for 
the  different  degrees  of  homicide  included  in  the 
indictment  was  properly  refused,  as  the  Jury  has 
no  discretion  In  fixing  the  punishment. 

[Ed.  Note. — For  other  cases,  see  Flomicide, 
Cent  Dig.  H  662,  663 :  Dec.  Dig.  i  311.*J 

Appeal  from  Clienlt  Court,  Coos  County; 
John  S.  Coke^  Jadge. 
Frank  S.  Garrison  was  convicted  of  murder, 

and  be  appeals.  Reversed  and  remanded. 

James  T.  Hall,  C.  A.  Sehlbrede,  and  B.  O. 
Graves,  for  appellant  George  M.  Brown  and 
U  A  LUJeqvlst,  for  the  State. 

BURNETT,  J.  The  principal  error  com- 
plained of  by  tbe  defendant  is  the  action  of 
the  court  In  receiving  In  evidence  certain  con- 
fessions said  to  have  been  made  by  tbe  de- 
fendant Soon  after  the  disappearance  of 
tbe  deceased,  the  defendant  was  arrested  by 
tbe  sheriff  of  Coos  county  and  one  J.  E.  Gra- 
ham, some  time  a  detective.  Tbe  arrest  seems 
to  have  been  made  on  suspicion,  and  so  far 
as  appears  from  the  record,  the  defendant 
was  apprehended  without  a  warrant,  and.  In- 
stead of  being  taken  before  a  magistrate  and 
Informed  of  his  right  to  tbe  aid  of  counsel,  be 


was  incarcerated  in  the  city  Jail  of  Marsh- 
field  and  kept  there  several  days  without  any 
legal  proceedings  being  bad  in  the  matter. 

The  defendant  is  described  by  nearly  all 
the  witnesses  who  spoke  on  that  question  as 
not  being  very  bright  and  rather  weak-mind- 
ed. During  the  time  he  remained  In  the 
Marshfield  city  Jail,  and  before  be  was  taken 
to  the  cotmty  Jail  at  CoQulUe  City,  Graham 
visited  the  defendant  frequently,  and  ques- 
tioned him  very  closely  about  the  commission 
of  the  alleged  murder.  The  witness  first  ap- 
proached the  defendant  on  the  grounds  tliat 
a  good  many  people  were  finding  fault  with 
him  because  he  was  so  intimate  with  the  de- 
fendant, and  it  would  be  only  Justice  to  the 
witness  that  tbe  defendant  tell  at>out  bis 
connection  with  the  mtirder.  The  witness,  in 
answer  to  categorical  questions  propounded 
by  the  prosecutor,  stated  In  form  that  neither 
be  nor  any  one  else  to  his  knowledge  ever 
used  any  force  or  Inducemoit  to  persuade  the 
defendant  to  talk ;  but  on  cross-examination 
he  admitted  that  during  the  conversations 
referred  to  he  told  the  defendant  that,  if  he 
would  tell  him  all  be  knew  about  the  affair, 
he  would  protect  him  from  any  mob,  and  that 
the  accused  appeared  to  be  in  fear  that  he 
would  be  mobbed,  and,  further,  the  witness 
admits  telling  him  that  It  would  be  better 
for  him  if  be  would  tell  about  the  murder, 
and  that  as  the  facts  would  come  out  In  time, 
be  had  Just  as  well  tell.  This  is  a  suttstantlal 
statement  of  all  the  evidence  on  the  subject 
of  whether  the  confession  was  voluntary.  In 
response  to  the  questioning  of  tbe  detective, 
Graham,  according  to  bis  statement,  the  de- 
fendant told  him  that  he  stole  a  boat  and  put 
the  body  of  the  decca&ed  into  it,  after  having 
shot  him;  that  he  only  fired  one  shot  and 
tied  some  rocks  to  the  body,  one  at  either 
end,  and  took  It  In  the  stolen  lioat  to  the 
mouth  of  Coos  river,  where  he  threw  it  into 
the  water  and  afterwards  turned  the  boat 
adrift  The  defendant  by  his  counsel,  not 
only  objected  to  the  admission  of  this  evi- 
dence on  tlie  grounds  that  the  alleged  con- 
fession was  not  voluntarily  made,  that  It  was 
shown  to  t>e  made  under  the  influence  of  tbe 
promises  of  the  witness  to  the  defendant  but 
also  moved  to  strike  out  tbe  testimony,  and 
further  asked  the  court  to  instruct  the  jury 
to  disregard  the  same. 

[1]  In  the  case  of  State  v.  Wintzingerode, 
9  Or.  153,  the  rule  was  established  in  this 
stute  that  a  confession  to  l>e  admitted  In  evi- 
dence must  be  showu  In  the  first  instance  to 
have  be*n  made  freely  and  voluntarily  by 
the  accused.  In  that  case  the  officer  having 
charge  of  tbe  prisoner  said  to  him,  "It  would 
be  better  for  you,  Harry,  to  tell  tbe  whole 
thing,"  and  thereupon  the  accused  confessed 
to  the  killing  of  the  deceased.  Upon  this 
statement  of  facts  the  circuit  court  excluded 
the  testimony.  Afterwards,  however,  the 
state  produced  another  witness  who,  at  a 
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subsequent  time,  "wlthln  a.  day  or  two  after 
the  first  confession,  Interrogated  the  defend- 
ant about  the  crime  and  received  froiu  him 
a  similar  statement  This  conrt  in  that  case 
held  that  the  exclnsion  of  Uie  original  testi- 
mony by  the  circuit  court  was  proper,  and, 
furthermore,  that  it  was  wrong  to  admit  the 
testimony  of  the  subsequent  confession  with- 
out a  further  showing  that  the  influence  of 
the  first  statement  that  it  would  t)e  better 
for  the  defendant  to  admit  the  whole  thing 
had  been  overcome  so  as  to  establish  that  the 
subsequent  confession  had  been  made  Tolun- 
tarily.  The  principle  announced  by  the  court 
in  that  case  has  never  been  disturbed  In  this 
state.  It  Is  supported  by  a  long  line  of  au- 
tborltles  from  almost  every  state  in  the  Un- 
ion, and  is  declaratory  of  tiie  common  law  on 
that  subject. 

[2]  It  Is  contended,  however,  by  the  prose- 
cution, that  the  truth  of  the  defendant's  bo- 
called  confession  was  demonstrated  by  sub- 
sequent Investigation  showing  for  Instance 
that  the  body  was  weighted  with  stones  as 
described  by  the  defendant,  that  there  was 
but  one  shot  in  the  l)ody,  and  that  there  were 
blood  stains  on  the  ferry  landing  where  he 
said  he  stole  the  boat  and  dragged  the  body 
Into  It  and  the  like.  It  Is  a  principle  well 
established  by  authority  that,  however  the 
existence  of  Independent  facts  inculpating 
the  accused  are  ascertained,  whether  by  his 
voluntary  or  involuntary  confessions,  still 
snch  facts  may  be  given  in  evidence  aliunde 
and  with  this  principle  we  have  no  dispute; 
but  In  no  case  that  we  have  discovered,  after 
careful  research,  is  It  laid  down  that  a  con- 
fession of  guilt  as  such  extorted  from  the  de- 
fendant under  the  influence  of  promises  can 
be  admitted  la  evidence  against  him.  The 
cases  cited  by  the  state  are,  in  eCFect,  that 
these  independent  facts  ascertained  by  the 
so-called  confessions  may  be  detailed  in  ev- 
idence by  witnesses  to  whose  knowledge  they 
have  come  through  their  own  investigation, 
and  some  cases  go  bo  far  that  in  a  general 
way  it  may  be  stated  In  evidence  that  these 
facts  were  discovered  after  conversations 
with  and  In  pursuance  of  Information  given 
by  the  defendant;  but  none  of  tliem  go  so  for 
as  to  say  that  the  so-called  confession  Itself 
can  be  given  in  evidence  In  toto. 

In  the  case  at  bar,  however,  the  prosecu- 
tion, with  the  sanction  of  the  trial  court, 
went  beyond  even  the  latter  class  of  cases, 
and  gave  In  evidence  not  only  statements  of 
the  defendant  as  to  where  the  body  might  be 
found  and  the  like,  but  also  his  direct  confes- 
sion of  having  shot  the  decedent.  In  our 
Judgment  the  border  line  of  sound  legal  prin- 
ciple is  reached  when  a  wltne^  Is  allowed 
to  state  In  general  terms  that  he  ascertained 
the  facts  and  circumstances  by  his  own  In- 
vestigation prompted  by  statements  of  the 
defendant  To  go  further  and  admit  direct 
confessions  of  guilt  obtained  by  either 
threats  or  promises  designed  to  influence  the 
prisons  ia  to  put  a  premium  on  the  unscrup- 


ulous methods  of  overzealons  detectives,  and 
to  take  a  at^  backward  towards  the  thumb 
screw  and  the  rack  as  a  means  of  procnrlag 
testimony.  State  v.  Garvey,  28  Ann.  9^, 
26  Am.  Bep.  123 ;  Blscoe  v.  State,  87  ii(L  6, 
8  Atl.  571;  Duffy  v.  People,  26  N.  T.  588; 
Gregg  V.  State,  106  Ala.  44.  17  South.  321: 
State  V.  Wood,  122  La.  1014.  48  South.  438, 
20  U  R.  A.  (N.  S.)  892. 

[S]  It  Is  also  urged  by  the  prosecution  that 
as  the  preliminary  question  about  the  admis- 
sibility of  the  confession,  depending  upon 
whether  It  was  voluntary  or  not,  was  one  of 
fact  to  be  decided  by  the  trial  court,  we  can- 
not disturb  Its  finding  on  that  point  This 
position  might  be  well  taken  If  there  were 
any  dispute  In  the  testimony  on  that  issue, 
but  there  is  no  such  dispute.  The  fact  of  the 
confession  being  induced  by  a  promise  of 
protection  made  to  the  defendant  and  the  ex- 
hortation of  his  captor  that  It  wonld  be  bet- 
ter for  him  to  confess  appears  from  the  tes- 
timony for  the  state,  and  the  defendant  can 
well  avail  himself  of  a  d^tirrer  to  the  ev- 
idence for  the  state  on  that  ancillary  Issue. 

[41  It  is  further  urged  by  the  defendant 
that  the  circuit  court  erred  in  the  niaaner 
of  receiving  expert  testimony  in  answ»  to 
hypothetical  questions  propounded  by  the 
prosecution.  There  was  evidence  on  behalf 
of  the  defendant  on  the  subject  of  his  insan- 
ity. Several  of  his  acquaintances  gave  their 
opinions  In  that  direction  to  the  effect  that 
he  was  not  of  sound  mind,  and  several  of 
them  assigned  as  reasons  therefor  certain  de- 
tached foolish  actions  of  the  defendant  One 
stated,  for  Illustration,  that  in  a  fit  of  auger 
the  defendant  undertook  to  stamp  in  the  bot- 
tom of  a  tost,  and,  falling  in  that  took  an 
oar  and  punched  a  hole  In  the  boat,  and  al- 
lowed It  to  sink.  Another  gave  iystances  of 
his  fondness  for  dogs  and  a  gun,  and  said, 
in  substance,  ttiat  the  defendant  could  not 
talk  long  at  a  time  without  getting  onto  tbe 
subject  of  dogs. 

Tbe  prosecution  called,  as  an  expert  in  re- 
buttal Dr.  O.  E.  Tamiesie,  one  of  the  pbyel- 
cians  at  the  State  Hospital  for  Insane.  To 
this  witness  the  prosecutor  would  state  one 
of  these  Instances  given  as  reasons  by  tbe 
witnesses  for  the  defense,  and  would  ask 
him  If  that  was  an  evidence  of  Insanity,  and 
so  on,  one  by  one  through  tbe  category  of 
separate  and  detached  occurrences  mnitloaed 
by  the  wltneK^es  for  the  defense.  In  sub- 
stance, the  uniform  answer  to  these  ques- 
tions was  that  such  an  Instance  taken  alone 
would  not  be  conclusive  evidence  of  Insani- 
ty. This  method  of  examination  is  at  least 
open  to  criticism  for  the  mental  capadty  of 
a  party  is  not  demonstrated  by  a  single  oc- 
currence. It  depends  rather  upon  a  Icmg 
course  of  behavior  and  mental  phenomeoa. 

Going  to  tbe  other  extreme,  the  prosecutor 
propounded  to  the  expert  witness  a  sn-ies  of 
questions  embracing  the  complete  history  of 
the  crime  as  claimed  by  the  prosecutloa,  in- 
cluding not  only  tbe  conduct  and  actions  of 
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the  defendant,  bnt  also  tbe  moTements  and 
statements  of  the  deceased  and  other  mat- 
ters in  which  the  defendant  had  no  part. 
These  doings  of  other  persons  do  not  Indicate 
anything  about  the  mental  development  of 
the  accused,  and  have  no  place  whatever  in 
the  hypothetical  qnestlons  propounded  to  the 
expert  witness  relating  to  the  prisoner's 
sanity.  A  hypothetical  question  should  be 
germane  to  the  matter  in  hand.  Interroga- 
tories propounded  to  the  specialist  about  the 
sanity  or  Insanity  of  the  defendant  should 
be  based  upon  some  theory  fairly  to  be  de- 
rived from  the  testimony  on  that  subject 
Tlicy  should  not  be  clouded  with  matters 
not  pertaining  to  tbe  mental  soundness  of  the 
accused.  In  these  resiiects  we  deem  the  ei- 
amiuatlon  of  the  expert  witness  to  be  faulty 
and  the  rulings  of  the  court  erroneous. 

[SI  The  defendant  assigns  as  errors  the  re- 
tusal  of  the  court  to  give  sundry  Instruc- 
tions asked  for  by  his  counsel.  Many  of 
them  were  given  In  substance  by  the  court 
In  its  charge.  Some  of  them  pointed  out  to 
the  Jury  the  penalty  of  the  different  degrees 
of  homicide  included  in  tlie  indictment. 
There  was  no  error  in  refusing  these  last 
instructions,  for  the  Jury  has  nothing  to  do 
with  the  p^ialty  to  be  Inflicted  on  tbe  de- 
fendant in  case  of  an  adverse  verdict.  The 
sole  duty  of  the  Jury  Is  to  take  the  law  from 
the  court,  and  apply  It  to  the  evidence  ad- 
duced on  the  trial,  and  reach  a  conclusion 
of  fact  to  be  embodied  In  the  verdict.  The 
penalty  Is  the  consequence  which  the  law 
affixes  to  the  facts  as  found  by  the  Jury,  and 
Is  beyond  the  power  or  province  of  the 
Jury  to  change  or  gainsay.  State  t.  Daley, 
54  Or.  514,  103  Pac.  602,  104  Pac.  1. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  as  provided  by  law. 


COLB  T.  WILLOW  BIYER  LAND  & 
IBRIOATION  GO. 

(Supreme  OooTt  of  Oregon.    Sept.  12,  1911.) 

1.  Afpkal  ard  Ebbob  (f  801  •>— Dismissal— 
HoTiON— Default. 

An  appeal  was  duly  perfected  under  L.  O. 
Ll  {  550;  aubdB.  2.  4.  on  February  13,  1911. 
and  rule  37  (50  Or.  588,  91  Pac.  xii)  required 
appelant  to  serve  a  brief  within  30  days  there- 
after. Rule  14  (50  Or.  5T9,  91  Pac.  x)  provides 
for  a  motion  to  dismiss  the  appeal  tor  failure 
to  file  brief,  and  rule  20  (50  Or.  581,  91  Pac. 
xi)  requires  that  such  motions  be  filed  with  tbe 
clerk  and  served  on  the  opposite  party,  who 
within  10  days  from  such  service  shall  serve 
an  answering  paper  on  the  moving  party,  or 
Bhali  be  deemed  to  hare  confessed  the  motion. 
Appeilaut's  brief  was  not  filed  until  May  2d, 
and  on  the  same  day  respondent,  ciaimiog  that 
he  had  no  notice  that  the  brief  bad  not  t>een 
filed,  moved  to  dismiss  tbe  appeal,  and  appel- 
lant on  service  of  this  motion  made  no  opposi- 
tion to  it  for  more  than  10  days,  and  thereafter 
OS  July  5,  1911,  the  appeal  was  dismissed. 


Held  that,  under  the  rules,  tbe  order  of  dls* 
missal  was  properly  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3161-3100;   Dec.  Dig.  i 

2.  Appeal  and  Ebrob  (S  795*)— Dismissal- 
Motion  TO  DiSUISS. 

Altbou^li  respoodent  has  knowledge  of  tbe 
appellant's  failure  to  file  his  brief  tor  more 
than  10  days  before  filing  a  motion  to  dismiss, 
he  is  not  required  in  bis  motion  to  negative  tbe 
poBsibility  that  he  has  had  notice  of  the  de- 
fects on  which  be  grounds  tbe  motion ;  his 
waiver,  if  any,  being  a  matter  of  defense,  prop- 
erly brought  to  the  court's  attention  by  tfie 
answering  paper  required  by  rule  20  (50  Or. 
581,  91  Pac.  xi). 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3142-3145;  Dec.  Dig.  § 
795.«j 

3.  Appeal  ano  Erbob  (|  771*)— Time  to  File 
Brief— EoccusE  fob  Failure. 

Where  an  appeal  was  perfected  on  Feb- 
ruary 13th,  and  no  brief  was  filed  within  30 
days,  aa  required  by  rule  37  (50  Or.  588,  91 
Pac,  xii),  and  one  of  appellant's  counsel  by  af- 
fidavit represented  that  he  was  misled  by  let- 
ters of  respondent's  attorneys  suggesting  that 
appellant  be  present  with  its  brief  on  the  first 
day  of  the  term  and  argue  the  cose,  and  that 
his  associate  counsel  took  no  action  on  tbe  sug- 
gestion, but  assumed  that  the  matter  would  be 
attended  to  by  him,  and  where  appellant  was 
not  present  with  counsel  and  brief  at  the  open- 
ing of  the  term,  and  the  brief  was  not  filed  un- 
til the  second  day  of  the  term,  and  tbe  affiant, 
not  havlug  argued  the  case,  then  withdrew  bis 
application  for  an  extension  of  time  in  which 
to  filcj  the  failure  to  serve  a  brief  within  the 
required  time  is  not  excused, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3105 ;  Dec  Dig.  S  771.*] 

4.  Appeal  and  Ebrob  (S  773*)— Dismissal  of 
Appeal— Filing  op  Tbanscript— Power 
OF  Court  to  Dismiss, 

After  the  transcript  on  appeal  Is  filed,  the 
court  has  power  to  dismiss  for  appellant's  foil- 
ore  to  file  the  brief  withis  the  time  provided  by 
i-ule  37  (50  Or.  588,  91  Pac.  xii). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ^  3104-3110;  Dec,  Dig.  { 
773.*] 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Dalton  Biggs,  Judge. 

Action  by  Leonard  Cole  against  the  Willow 
River  Land  &  Irrigation  Company,  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
On  motion  to  reinstate  appeal.  Motion  de- 
nied. 

Richards  &  Haga  (Wheeler  A  Hurley,  on 
the  brief),  for  appellant  John  Ia  Raud  (M. 
D,  Clifford,  on  the  brief),  for  respondent 

PER  CURIAM.  [1]  In  this  c&u  tbe  noUce 
of  appeal,  with  proof  of  service  thereof  In- 
dorsed thereon,  together  with  the  undertalc- 
Ing  on  appeal,  was  filed  In  the  circuit  court 
on  February  8,  1911.  No  exceptions  to  the 
sufiScieucy  of  the  sureties  having  been  made 
within  five  days  thereafter,  as  i«OTlded  by 
L.  O.  L.  S  550,  Bubd.  2,  the  appeal  was  per- 
fected from  and  after  February  13,  1911. 
"From  the  expiration  of  the  time  allowed  to 
except  to  the  sureties  In  tbe  undertaking  or 
from  tbe  Justification  thereof,  if  excepted  to, 
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tbe  appeal  shall  be  deemed  perfected."  L.  O. 
L.  S  650,  subd.  4.  Rule  37,  governing  tbe 
practice  in  this  court  (60  Or.  689,  91  Pac. 
xlil)  requires  that,  "In  cases  for  hearing  at 
Pendleton,  the  appellant,  except  in  equity 
cases  to  be  tried  anew,  must  serve  a  brief 
contalulng  a  concise  statement  of  tbe  er- 
rors relied  upon,  within  thirty  days  after 
the  appeal  is  perfected."  Under  this  rule  the 
brief  of  tbe  appellant  was  due  to  be  filed 
on  or  before  March  15,  1911;  but  it  waa  not 
filed  until  May  2d  of  that  year.  On  the  same 
day  tbe  respondent,  claiming  by  an  unveri- 
fied statemeut  In  his  motion  that  until  that 
time  be  had  had  no  notice  that  the  brief  had 
not  been  filed,  moved  to  dl^lss  the  appeal. 
Although  this  motion  was  served  on  counsel 
for  appellant  at  tbe  time  of  filing,  no  opposi- 
tion to  it  was  made  in  any  way  for  more 
than  10  days  thereafter,  and  on  July  6,  1911, 
there  still  being  no  opposing  p&pet  printed 
to  the  court,  an  order  was  entered  dismles- 
ing  the  appeal.  Rule  14  (50  Or.  579,  91  Pac. 
x);  Commercial  National  Bank  v.  Temple,  109 
Pac  129;  State  v.  Horn,  39  Or.  152,  65  Pac. 
1066;  Shafer  v.  Beecher,  54  Or.  273, 101  Pac 
899 ;  Smith  r.  Smith,  105  Pac.  706. 

This  action  of  tbe  court  is  justified,  not 
only  by  the  precedents  above  dted,  but  also 
by  rule  20  (50  Or.  581,  91  Pac.  zl),  as  amend- 
ed and  adopted  October  6,  1909,  reading  thus: 
''All  motions  and  papers  supplemental  or  op- 
posed thereto  must  be  filed  with  the  clerk 
and  served  on  tbe  opposite  party  or  his  coun- 
Bel,  who,  within  tea  days  from  such  service, 
is  required  to  file  and  serve  an  answering 
paper  on  the  moving  party  or  bis  couns^,  or 
he  shall  be  deemed  to  have  confessed  the 
motion.  The  moving  party,  after  being  serv- 
ed with  an  answering  paper,  may,  within  five 
days,  serve  and  file  a  reply.  All  motions 
must  be  filed  within  ten  days  after  a  party 
or  his  counsel  obtain  knowledge  of  an  alleg- 
ed faUure  of  the  adverse  party  or  his  counsel 
to  comply  with  the  requirements  of  the  stat- 
ute or  with  the  rules  of  this  court  Any 
neglect  to  file  a  motion  within  such  time 
will  be  deemed  a  waiver  of  all  defects,  except 
matters  of  Jurisdiction."  For  failure  of  the 
appellant  to  file  and  serve  an  answering  pa- 
per against  tbe  motion  of  respondent  to  dis- 
miss the  appeal  within  10  days  after  service 
thereof,  tbe  appellant  is  deemed  by  the  terms 
of  the  rule  to  Tiave  confessed  the  motion. 

[2]  It  contends  now,  among  other  things, 
that  respondent  must  have  known  from 
March  15th,  the  date  when  appellant's  brief 
was  due,  that  no  such  brief  had  been  filed, 
because  none  had  been  served  on  him.  But 
this  conclusion  does  not  necessarily  follow, 
because  there  is  no  rule  forbidding  the  filing 
of  papers  without  service  thereof,  and  this 
is  of  frequent  occurrence.  Moreover,  the 
fact,  if  It  be  a  fact,  that  the  respondent  had 
knowledge  of  the  failure  of  the  appellant 
to  file  ita  brief  for  more  than  10  days  before 
filing  tbe  motion  to  dlsmisa  would  more  prop- 


erly be  a  matter  to  be  brought  to  tlie  court's 
attention  by  tbe  appellant  in  the  answering 
paper  mentioned  in  the  rule.  The  party  fil- 
ing a  motion  is  not  required  to  negative  in 
advance  the  possibility  that  for  more  than 
10  days  he  has  had  notice  of  the  defects  of 
which  he  complains.  His  waiver  is  a  matta 
of  defense,  to  be  urged  by  his  adversary. 

[3]  By  the  afSdavit  of  one  of  api>eliant'B 
counsel  It  is  represented  to  the  court  that  be 
was  misled  into  what  be  claims  would 
amount  to  excusable  n^lect  on  his  part  by 
the  language  of  this  court  In  Shafer  v. 
Beecher,  64  Or.  273,  101  Pac  899,  by  the 
construction  placed  upon  rule  37  by  the  clerk 
of  this  court  in  a  communication  responding 
to  appellant's  request  to  have  time  extended 
in  which  to  file  appellant's  brief  and  by  tbe 
letters  of  respondent's  counsel  su^estlng 
that,  if  ap[>eliant's  attorneys  would  be  pres- 
ent witb  Ita  brief  on  the  first  day  of  the 
Pendleton  term,  the  first  Monday  In  May, 
they  would  argue  the  case  on  appeal,  the  re- 
spondent to  take  further  time  to  file  his 
brief.  Whether  the  others  of  appellant's  at- 
torneys of  record  were  misled  In  any  manner 
does  not  appear.  The  affiant. states  that  they 
(associate  counsel)  "took  no  action  on  the 
motion  of  respondent,  but  assumed  that  the 
matter  would  be  attended  to  by  me."  Appel- 
lant's counsel  did  not  accept  tbe  overtures  of 
respondent's  attorneys  to  be  present  with  ap- 
pellant's brief  at  tbe  opening  of  the  Pendle- 
ton term  and  then  argue  the  case  on  appeaL 
In  lieu  thereof,  the  brief  was  not  filed  nntU 
the  second  day  of  the  term,  and  counsel  for 
appellant  did  not  appear.  It  la  not  deer 
bow  appellant  can  take  advantage  of  an  offer 
of  the  adverse  party,  which  was  not  accepted 
or  complied  witb. 

Tbe  letter  of  the  clerk  In  response  to  ap- 
pellant's request  to  have  the  time  for  filing 
its  brief  extended  is  not  set  out  in  the  affi- 
davit; hence  we  cannot  determine  whether 
affiant's  construction  of  tbe  letter  Is  sound 
or  not,  even  if  the  clerk  bad  authority  to 
speak  for  tbe  court.  But  it  does  appear  that 
tbe  afllant  afterwards  requested  the  clerk  not 
to  present  the  application  for  extension  of 
time.  In  Shafer  v.  Beecher,  supra,  where  It 
was  sought  to  excuse  the  failure  to  file  aiH 
pellant's  brief  by  a.  showing  of  pressure  of 
business  on  his  attorney  and  delay  of  the 
printer  In  getting  out  the  brief,  this  court 
held  that  reasonable  diligence,  under  the 
circumstances,  required  the  appellant  to  ap> 
ply  to  the  court  for  an  extension  of  time. 
With  this  case  and  oth^  like  it  cited  above 
before  him,  the  affiant,  not  to  speak  of  bis 
assodatee,  without  availing  himself  of  the 
offer  of  respondent  to  argue  tbe  case  at  tbe 
opening  of  the  Pendleton  term,  withdrew  his 
application  for  an  extension  of  time  and 
went  to  San  Francisco  in  atC«idance  on  the 
United  States  courts.  His  case  Is  sabstan* 
tially  like  that  aet  oat  in  behalf  of  appel- 
lant In  Shafw  t.  Beechw.  In  wUdi  the  oonrt 


Digitized  by 


Google 


Or) 


JOHNSON  T.  PABSHLET 


661 


affirmed  the  Judgment  of  the  circuit  court 
OB  motion,  because  appellant's  brief  was  not 
filed  In  time. 

The  essence  of  appdlant's  contention,  how- 
ever, is  that  Shafer  v.  Beecher  places  a  con- 
struction on  rule  37  relating  to  the  Pendle- 
ton term  to  the  effect  tbat  the  30  days  within 
which  the  appellant  must  file  Its  brl^  means 
that  period  of  time  after  the  transcript  or 
abstract  of  record  Is  filed,  and  not,  in  the 
language  of  the  rule,  "within  thirty  days 
after  the  appeal  is  perfected."  True  enough, 
the  transcript  was  filed  in  that  case  Janu- 
ary 20th,  and  the  court  said  the  brief  was 
due  on  February  20th,  although,  as  the  flies 
of  this  court  show,  the  appeal  was  perfected 
January  4th.  The  opinion  might  as  well 
have  stated  that  the  brief  was  overdue  Feb- 
ruary 20th.  It  was  In  fact  due  as  early  as 
February  3d,  tbat  being  wlttiin  80  days  after 
the  perfection  of  the  appeal  on  January  4th. 
Because  the  court  said  It  was  due  February 
20th,  or  as  elsewhere  in  the  statement  set 
down  as  "l)efore  February  20th,"  the  con- 
verse does  not  follow  tbat  It  was  not  due 
before  then.  The  perfection  of  an  appeal  Is 
given  a  statutory  definition  hy  our  Code  (L. 
O.  L.  S  S50,  subd.  4),  under  the  terms  of 
which  It  dates  from  five  days  after  the  serv- 
ice of  the  undertaking  on  appeal.  If  no  ob- 
jectlons  to  the  sureties  appear.  We  cannot 
lightly  give  these  words  a  dlfTerent  meaning 
In  the  face  of  that  statute.  So  far  as  Shafer 
V.  Beecher  may  be  construed  to  give  another 
signification  to  the  perfection  of  an  appeal, 
It  should  at  least  be  distinguished. 

[41  It  Is  also  contended  by  appellant  that. 
Inasmuch  as  this  court  could  not  have  ac- 
quired Jurisdiction  over  the  cause  until  the 
transcript  was  filed  (L.  O.  I*  8  554),  It  could 
not  have  made  an  effectual  order  extending 
the  time  to  file  a  brief  at  any  date  within 
30  days  after  the  appeal  was  perfected,  so 
that  an  application  to  this  court  for  that  pur- 
[)ose  would  have  been  useless.  The  conclu- 
sion urged  is  that  the  omission  to  file  the 
brleC  does  not  affect  the  appellant,  unless  the" 
delinquency  occurred  after  this  court  acquir- 
ed Jurisdiction  by  the  filing  of  the  transcript, 
and  hence  that  the  court  could  not  dismiss 
the  appeal.  The  answer  to  that  reasoning 
la  that  the  court  did  not  undertake  to  make 
the  order  dismissing  the  appeal  until  after 
the  transcript  was  filed,  and  It  then  had  the 
same  authority  to  make  the  order  for  that 
shortcoming  of  appellant  as  for  any  other 
occurring  before  filing  the  transcript,  as,  for 
Instance,  a  defective  notice  of  appeal  or  un- 
dertaking, or  want  of  service  of  notice,  and 
the  like.  Besides,  Shafer  v.  Beecher  point- 
edly says  that  the  proper  course  is  for  the 
appellant  to  apply  here  for  further  time  to 
file  Its  brief. 

We  ao  not  think  the  array  of  counsel  for 
appellant  should  be  allowed  to  make  a  scape- 
goat OE  one  of  their  number,  who  happened 


to  be  otherwise  engaged  to  the  detriment  of 
the  case  in  band,  so  as  to  avoid  ttie  opera- 
tion pf  the  plain  terms  of  rule  37  (50  Or. 
589,  91  Fac.  xlll).  It  has  been  enforced  In 
other  cases,  as  well  as  in  Shafer  v.  Beecher, 
and  should  not  he  overruled  in  the  case  at 
bar. 

The  motion  of  the  appellant  to  reinstate 
the  appeal  is  denied. 


JOHNSON  V.  PARSHLBT  et  aL 
(Supreme  Court  of  Oregon.     Sept.  12,  1911.) 
Bills  and  Notes  (I  97*>--CANCELLA'noN  of 

INSTBUHENTS  (|  23*)— WAItT  OF  CONSIDER- 
ATIOIT. 

The  seller  of  a  restaurant  and  a  lease  of 
the  premises  was  only  a  sublessee.  The  pur- 
chaser in  consideration  of  a  future  assignment 
gave  notes  to  the  seller  to  cover  the  deposit  the 
seller  had  been  required  to  advance  on  the 
lease.  The  lease  was  not  assigned,  and  the 
purchaser  resold  the  rrataurant  Held,  that  at 
the  lease  prohibited  subletting  without  the  con- 
sent of  the  lessor,  and  as  the  seller  had  no  as- 
signable interest  in  the  lease,  the  notes  given 
should  be  canceled  as  without  consideration^ 
and  their  caocellatioa  did  not  depend  upon  a 
rescission  of  the  contract  of  sale  or  on  placing 
defendants  in  statu  quo  as  to  the  sale. 

[Ed.  Note.— For  other  oases,  see  Bills  and 
Notes,  Cent  Dig.  SI  166-212;  Dec.  Dig,  f  97;* 
Cancellation  of  Instruments,  Cent  D&.  i  82: 
Dec.  Dig.  S  23.»a  *•  •  • 

Appeal  from  drcolt  Court,  Multnomah 
County;  Wm.  N.  Gatms,  Jndge. 

Action  by  Ed.  Johnson  against  A.  W. 
Parsbl^  and  otherB.  Fr<Ha  a  Judgmoit  for 
plainticr,  defendants  appeaL  Affirmed. 

On  the  9th  day  of  January,  1909,  plain- 
tiff purchased  from  defendant  Dr.  Wo  the 
Dragon  Restaurant,  together  with  the  lease 
of  the  premises — 149-151  Seventh  street, 
Portland,  In  which  it  was  conducted — for  the 
sum  of  $3,500,  and  went  Into  pcffisesslon 
thereof  at  that  time.  Defendants  E.  Klesen- 
dahl  and  Parshley  acted  for  Dr.  Wo  in  nego- 
tiating the  sale.  Mrs.  Hamilton  was  the 
owner  of  the  premises,  and  on  September  6, 
1907,  leased  the  same  to  Elesendflhl  for  a 
term  ending  April  1,  1911.  On  October  1, 
1907,  Kl^rdahl  sublet  the  same  to  the 
Dragon  Restaurant  Company  for  the  bal- 
ance of  the  term.  Dr.  Wo  now  claims  to 
be  the  successor  In  Interest  to  the  Dragon 
Restaurant  Company.  By  the  sublease  the 
lessee  was  required  to  deposit  In  advance 
$600,  equal  to  three  months'  r«it,  to  apply 
as  the  rental  for  the  last  three  months  of 
the  lease.  It  was  agreed  in  advance  of  the 
sale  that,  in  case  Johnson  purchased  the 
restaurant  and  secured  a  transfer  of  the 
lease,  then  he  was.  to  pay  and  return  to 
the  present  owner  of  the  Dragon  Restaurant 
the  $600.  In  completing  the  sale  of  the 
restaurant  to  Johnson,  he  gave  six  promis- 
sory notes  of  $100  each  for  the  $600.  The 
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lease  was  not  assigned  to  blm,  and.  wben 
sued  on  tbe  notes,  he  commenced  this  suit 
to  enjoin  thdr  collection,  and  also  asked  to 
have  the  sale  rescinded,  and  he  tend^ed 
back  the  property.  Snbsequently,  but  before 
tiie  trial,  he  filed  a  supplemental  complaint, 
alleging  that  he  had  sold  the  restaurant 
and  asked  to  have  that  portion  of  tbe  cause 
eliminated.  Upon  the  trial  of  the  case  a 
decree  was  rendered  tat  favor  of  plaintiff, 
adjudging  tbe  notes  to  be  Void  and  «iJolning 
their  collection.   Defendants  appeal. 

Harry  Yanckwich,  for  appellants. 

BAKIN,  C.  J.  (after  stating  the  facts  as 
above).  On  tbe  appeal  the  defendants  pre- 
sent but  two  questimjs,  viz:  (1)  That  by 
reason  of  respondent's  sale  of  the  restaurant 
the  appellants  cannot  be  placed  In  statu  quo. 
(2)  A  partial  rescissiou  of  an  entire  con- 
tract cannot  be  bad. 

It  was  conceded  throughout  the  trial  that 
the  original  lease  stipulated  that  Klesendahl 
shall  not  sublet  tbe  premises  without  tbe  con- 
sent of  tbe  owner,  that  he  was  a  stock- 
bolder  and  a  managing  officer  of  the  Dragon 
Restaurant  Company,  and  that  tbe  sublease 
was  consented  to  by  Mrs.  Hamilton  for  that 
reason,  and  Klesendahl  testified  that  be 
was  authorized  by  Dr.  Wo  to  sell  the  restau- 
rant, and  did  participate  in  the  negotia- 
tions for  the  sale,  and  on  January  7,  1909, 
agreed  In  writing  with  Johnson,  with  a  view 
of  a  sale  to  him  of  the  restaurant,  that 
he  was  the  owner  of  the  lease  of  the  prem* 
Ises,  and,  as  Johnson  was  desirous  of  buy- 
ing the  restaurant  and  having  transferred 
tbe  lease  to  him,  he  would  aid  blm  in  making 
the  purchase,  and  that  "whereas,  six  hundred 
($600.00)  has  beai  advanced  by  the  present 
owner  of  the  said  Dragon  Restaurant  upon 
tbe  lease  for  the  last  three  (3)  months  of 
tbe  said  lease;  and,  now  in  case,  tbe  said 
Johnson  shall  purchase  tbe  said  restaurant, 
and  have  the  lease  transferred  to  him,  then 
and  in  that  event  he  agrees  to  pay  and  re- 
turn to  the  present  owner  of  the  said 
Dragon  Restaurant,  tbe  said  six  hundred 
($600.00)  dollars,  upon  tbe  terms  and  condi- 
tions heretofore  agreed  upon."  It  was  for 
this  sum  tbat  Johnson  gave  the  six  promis- 
sory notes  mentioned,  and  the  whole  nego- 
tiations were  conducted  and  consummated 
upon  the  basis  of  this  preliminary  agree- 
ment And  It  was  understood  between  John- 
son, Idleman,  and  defendant  Parshl^,  act- 
ing for  Dr.  "Wo,  when  the  notes  were  de- 
livered, that  Parshley  would  see  that  the 
lease  would  be  transferred  the  next  day. 
The  lease  was  not  transferred.  Dr.  Wo 
had  no  Interest  therein  that  was  transfera- 
ble by  blm,  and  It  was  only  through  Klesen- 
dahl and  Mrs.  Hamilton  that  Johnson  could 
acquire  a  right  to  the  possession  of  the  prem- 
ises. Therefore  the  notes  were  without  con- 
sitleration,  and  their  cancellation  does  not 


depend  upon  a  rescinding  of  the  conti 
sale,  or  that  dtf<mdants  shall  -be  pla 
statu  qaa 
The  decree  1b  affirmed. 


COOK  et  al.  v.  CIVIL  SERVICE  CO 
SION  OP  CITY  AND  COUNTY  OF 
FRANCISCO  et  al.    (S.  P.  6,72< 
(Supreme  Court  of  California.    Aug.  2i, 

Appeal   and   Ebbob   (S   781*)— Dismi 
Compliance  with  Judgmeht  Pkhdii 

PEAL. 

The  powers  of  the  civil  service  c 
sion  of  the  city  and  county  of  Sao  Fr 
being  derived  from  the  charter  of  such 
ipality,  and  the  only  authority  given 
strike  names  from  the  list  of  eiigibles  pi 
by  it,  being  tbe  charter  provlsioQ  that 
strike  off  names  of  candidates  from  the  i 
after  they  have  remained  thereon  two 
its  action  in  setting  aside  such  a  list,  pi 
by  it  after  an  examination,  taken  penc] 
appeal  from  a  judgmeut  against  it  de 
the  examination  void  and  orderiog  t 
anouUed,  was  beyond  its  authority ; 
was  not  ground  for  dismissal  of  the  api 
leaving  only  a  moot  question. 

[Ed.  Note.— For  other  cases,  see  App« 
Error,  Cent  Dig.'  i  Z12St;  Dec.  Dig-  S 

In  Bank.    Appeal  from  Superior 
City  and  County  of  San  FrandBCO;  € 
Sturtevant,  Judge. 

Action  by  Walter  A.  Cook  and 
against  the  Civil  Service  Commission 
City  and  County  of  San  Francisco  and  i 
From  an  adverse  Judgment,  defendai 
peal.   Plaintiffs  move  to  dismiss  the  i 
Motion  denied. 

See,  also,  117  Pac.  663. 

Percy  V.  Long.  City  Atty.,  and  J( 
Nourse,  Asst.  City  Atty.  (Chas.  W.  SIj 
counsel),  for  appellants.  Cboynskl  & 
phreye  and  John  T.  Williams,  for  re 
ents. 

MEIiVIN,  3.  An  aK)eal  was  taken 
district  court  of  the  first  appellate  t 
from  a  Judgment  of  the  superior  co 
the  city  and  county  of  San  Franclsc 
ting  aside  and  annullii^  an  eiaml 
which  bad  theretofore  been  held  by  tb 
service  commission  of  that  city  and  c 
for  promotion  of  certain  captains  in  t 
department  to  the  rank  of  battalion  chit 
motion  the  district  court  dismissed  t 
peal  for  tbe  reasons  shown  in  the  fol 
order:  "It  appearing  In  this  case  th 
civil  service  commission*  defendants, 
action  brought  in  the  superior  court  to 
and  set  aside  an  order  made  by  tbem 
ecuted  this  appeal  from  tbat  ordei 
tbat  since  taking  said  appeal  they  hav 
plied  with  the  order  made  by  the  bs 
perlor  court  and  have  of  their  own  v 
obeyed  the  order  made  by  the  snperloi 
of  which  they  complain,  and  tbey  bei: 
only  parties  before  this  court,  die  pi 
lugs  here  relate  to  what  Is  now  a  mool 
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tioD,  and  that  any  dedalon  tlils  court  might 
make  would  avail  nothing  except  to  proba- 
bly lay  the  law  for  other  parties,  the  appeal 
is  dlBinlssed." 

This  court  granted  a  petition  for  hearing 
here,  and  the  matter  now  cornea  up  for  ac- 
tloiL  The  dismissal  of  the  appeal  la  opposed 
upon  several  grounds,  but.  In  view  of  the 
conclusion  which  we  have  reached,  only  one 
of  them  need  be  noticed.  It  is  Insisted  that 
the  attempted  compliance  with  the  judgment 
of  the  superior  court  was  utterly  without 
effect,  because  of  lack  of  power  in  the  civil 
service  commission  to  mal^e  an  order  vacat- 
ing the  examination  and  setting  aside  the 
eligible  list  which  had  been  made  as  a  result 
thereof.  The  civil  service  commission  de- 
rives its  powers  from  the  charter  of  the  city 
and  county  of  San  Francisco.  Among  those 
powers  is  not  the  arbitrary  right  to  strike 
names  from  the  list  of  ellgibles.  The  only  au- 
thority to  remove  names  from  such  a  list  is 
given  by  section  10,  art.  13,  of  the  charter, 
which  provides:  "The  commissioners  may 
strike  off  names  of  candidates  from  the  regis- 
ter after  they  have  remnined  thereon  more 
than  two  years."  True,  the  superior  court 
had  declared  the  examination  void  and  had  or- 
dered the  list  annulled,  but,  an  appeal  hav- 
ing been  taken  from  that  Judgment,  it  was 
of  no  binding,  mandatory  effect  until  made 
Snal  by  the  action  of  a  court  of  competent 
appellate  Jurisdiction.  If  the  commission 
could  have  set  aside  the  eligible  list  while  the 
matter  of  the  validity  of  the  examination  was 
sub  judlee,  it  could  have  done  the  same  thing 
in  the  absence  of  any  proceeding,  and  with- 
out any  order  of  court  The  very  purpose 
of  holding  examinations  by  the  civil  service 
commission  was  to  create  a  permanent  eligi- 
ble list  not  subject  to  expunctlon  upon  the 
caprice  of  any  board  or  officer  of  the  munic- 
ipal government  There  was  no  grant  of 
power  directly  given  by  the  charter,  or  neces- 
sarily implied  from  the  prerogatives  confer- 
red, which  enabled  the  commission  properly 
to  Bet  aside  Its  own  action  after  it  had  de- 
clared a  list  of  ellgibles,  except  in  the  single 
instance  cited  above.  It  follows  that  thtt 
board  acted  beyond  its  authority  in  taking 
the  action  which  was  the  basis  of  the  order 
of  dismissal  by  the  district  court  of  appeal. 
There  Is  nothing  in  this  conclusion  conflicting 
with  the  reasoning  In  the  opinion  In  Nuuan 
V.  Valentine,  83  Cal.  588,  23  Pac.  713.  In 
that  case  there  was  no  question  that  prima 
facie  the  appellant  had  the  right  to  dismiss 
the  appeal.  Here,  however,  we  are  called  up- 
on to  determine  the  power  of  a  municipal 
agency,  created  and  limited  in  Its  authority 
by  charter,  to  make  an  order  setting  aside  its 
previous  action. 

The  motion  Is  denied. 

We  concur:  St>OSS,  J.;  ANGELIjOim,  J. ; 
LORIGAN,  J.;   HENSHAW,  J. 


COOK  et  al.  v.  CIVIL  SERVICE  COMMIS- 
SION OF  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  Gt  al.    (S.  F.  5,724.) 

(Supreme  Court  of  California.    Aug.  24,  1911.) 

Cebtiobabi  (S  28*)— Bxamination  bt  Cxtii. 

Service  Board. 

The  office  of  the  writ  of  certiorari  being 
limited  by  Code  Civ.  Proc.  §  1068.  to  review 
of  acts  of  a  body  exercising  "judicial  func- 
tions," and  that  only  when  it  hag  exceeded  the 
conferred  jurisdiction,  it  will  not  lie  to  set 
aside  au  exnmiaation  held  by  the  Sao  Fran- 
cisco Civil  Service  Commission,  though  it  had 
□ot  complied  with  the  charter  provision  that 
it  shall  make  rules  to  carry  out  the  purposes 
of  the  article  relating  to  civil  service,  which 
shall  be  forthwith  printed  for  distribution ;  the 
commlssioa'a  holding  of  examinations  and  the 
declaration  of  the  percentages  attained  by  the 
various  candidates  not  being  judicial  acts,  and 
the  provision  as  to  adopting  rules  being  merely 
director^i  so  that  their  adoption  is  not  a  ju- 
risdictional prereQiiisite  to  uie  holding  of  tlie 
examinations  by  tbe  board. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  9  41;  Dec.  Dig.  i  28.*] 

In  Bank.  Ap[>eal  from  Superior  Court, 
City  and  County  of  San  Franciaco;  Geo.  A. 
Sturtevant,  Judge. 

Certiorari  by  Walter  A.  Cook  and  others 
against  the  Civil  Service  Commission  of  the 
City  and  County  of  San  Francisco  and  otb- 
en.  Vram  an  adrerse  Judgment,  defend- 
ants appeeL  Reversed. 

See,  also,  117  Pac.  6^ 

Percy  V.  Long,  City  Atty.,  and  John  T. 
Nourse,  Asst  City  Atty.  (Chas.  W.  Slack, 
of  counsel),  for  appellants.  Choynskl  & 
Himiphreya  and  John  T.  WUltams,  for  re- 
spondents. 

MEL.VIN,  J.  Appeal  from  a  judgment 
of  the  superior  court  of  the  city  and  county 
of  San  Francisco  on  certiorari,  setting  aside 
and  annulling  an  examination  which  had 
theretofore  been  held  by  the  civil  service 
commission  of  that  city  and  county,  for  pro- 
motion of  certain  captains  in  the  Are  de- 
partment to  tbe  rank  and  standing  of  bat- 
talion chief.  Cook,  who  was  one  of  those 
taking  the  examination,  petitioned  with  sev- 
eral of  his  associates  for  the  writ  setting 
forth  five  separate  counts,  on  the  first  and 
third  of  which  the  matter  was  finally  sub- 
mitted. 

The  first  and  most  important  question  pre- 
sented by  this  appeal,  and,  Indeed,  In  view 
of  the  conclusion  we  have  reached  the  only 
one  we  need  to  consider,  is  whether  or  not 
certiorari  will  lie  in  a  case  of  this  kind; 
and  in  this  connection  it  will  be  necessary 
to  quote  those  parts  of  the  charter  of  the 
city  and  county  of  San  Francisco  which  we 
deem  applicable  to  the  matter  before  us. 
Article  12  of  the  charter  deals  exclusively 
with  the  subject  of  civil  service.  Section  3 
Is  as  follows:  "The  commlssloneis  shsill 
make  rules  to  carry  out  the  purpoj-es  of 
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tblB  article,  and  for  examlnatloDS,  appoint- 
ment--^, promotions,  and  removala,  and  in 
accortlance  with  Its  provisions  may  from 
time  to  time  make  changes  in  the  existing 
rules.  All  rules  and  change!!  tbereln  shall 
lie  forthwith  printed  for  distribution  by 
the  commisBloners."  In  the  opinion  of  the 
learned  Judge  who  issued  the  writ  and  gave 
Judgment  according  to  petltlouer's  prayer  it 
Is  shown  that  his  conclusions  were  based 
upon  !he  following  errors:  (1)  The  civil  serv- 
ice ruiumisslon  had  failed  to  adopt  the  nec- 
essary rules  for  promotions  before  calling 
and  conducting  examinations  as  provided  by 
section  3  above  quoted.  (2)  Improper  cred- 
its were  given  for  "seniority  of  service." 
(3)  No  credits  on  "ascertained  merit"  were 
given  at  all,  but  certain  arbitrary  mark- 
ings were  made  for  "meritorious  service," 
which  the  court  held  to  be  by  no  means 
sj-nonymous  with  "ascertained  merit." 

There  is  a  great  diversity  of  decision  upon 
the  niiestlon  of  the  applicability  of  the  writ 
of  certiorari,  due  almost  entirely  to  the  dlf- 
liculty  of  determining  in  many  cases  the  line 
of  division  between  functions  of  a  judicial 
nature,  and  those  of  legislative,  administra- 
tive, or  executive  character.  By  section  1068 
of  the  Code  of  Civil  Procedure  the  office  of 
the  w  rit  is  limited  to  a  review  of  the  acta 
of  an  inferior  tribunal,  board,  or  officer, 
exercisiug  Judicial  functions,  when  such  tri- 
bunal, board,  or  officer,  has  exceeded  the 
confLMTed  Jurisdiction,  and  there  Is  no  ap- 
peal, nor  any  plain,  speedy,  and  adequate 
remedy  at  law.  Did  the  civil  service  com- 
mif^sinners  perform  a  Judicial  function,  and 
did  tliey  act  beyond  their  Jurisdiction  when 
they  declared  the  list  of  ellglhles  for  pro- 
motion to  the  rank  of  battalion  chief  after 
an  examination  held  without  the  previous 
adoption  of  rules,  and  the  printing  and  dls- 
trihutioa  of  said  rules?  We  think  that  the 
great  weight  of  authority  In  this  country 
Is  that  the  conducting  of  an  examination  Is 
not  In  itself  the  exercise  of  a  Judicial  func- 
tion. The  courts  are  slow  to  Interfere  by 
certiorari  with  the  acts  of  boards  or  of- 
ficers, unless  it  appears  that  such  acts  are 
clearly  Judicial  in  their  nature,  and  It  is 
now  iilmost  universally  held  that  the  exer- 
cise of  the  Judgment  of  such  an  officer  or 
boaril  In  determining  the  existence  or  non- 
existence of  facts  is  not  necessarily  nor  us- 
nally  a  Judicial  act  The  rule  was  thus  ex- 
pressed  In  Frasher  v.  Rader,  124  Cal.  134, 
no  Vac.  797:  "All  political,  executive,  leg- 
islative, and  ministerial  boards,  bodies,  and 
ofllrors  are  constantly,  and  Indeed  perpet- 
ually called  upon  to  make  decisions  affect- 
ing tiie  conduct  of  matters  intrusted  to 
lltcin.  They  exercise  their  Judgments  in  so 
doln;.'.  and  they  determine  the  existence  or 
nonexistence  of  facts.  No  street  tn  any 
nuini'  ipallty  of  the  state  may  be  ordered 
impruved  until  the  proper  authorities  have 


flrst  decided  as  a  fact  that  public  i 
or  convenience  requires  it  Such  d 
however,  are  not  Judgments  pronou 
a  Judicial  tribunal.  They  do  not,  i 
Judicial  decisions  they  must  dec] 
law  and  define  the  rights  of  the 
under  it  But  this  subject  has  b 
cussed  so  recently  and  so  fully  In  Qi 
V.  Board  of  Trustees,  113  Cal.  G&4. 
850,  and  In  People  t.  Supervisors, 
421,  53  Pac.  131,  that  It  would  be 
ogatory  to  continue." 

In  the  Matter  of  Carter,  141  Cal. 
Pac.  997,  this  court  held  that  the  a 
the  mayor  of  San  Diego  In  removin 
polntlve  officer  was  not  reviewable 
tiorarl  where  the  charter  did  not 
for  the  filing  and  hearing  of  char 
deciding  their  sufficiency  before  thi 
might  act  The  modern  tendency  Is 
we  think,  rather  than  to  extend  t! 
tions  of  this  writ.  Our  attention  I 
called  by  respondents'  counsel  to 
of  Robinson  v.  Board  of  Supervisor! 
208,  In  which  this  court  (Field,  C.  J., 
ing)  held  that  the  action  of  a  board  c 
visors  In  passing  an  ordinance  by  w 
salaries  of  certain  officers  were  fl: 
Judicial  and  reviewable  upon  cc 
While  the  ca^e  has  never  been  forma 
ruled,  we  think  that  the  doctrine  ar 
in  the  opinion  has  been  long  alu 
In  Qulnchard  v.  Board  of  Trustees 
meda  et  al.,  113  Cal.  667,  45  Pac.  85( 
held  that  the  complicated  duties  of  1 
tees  of  a  municipality  In  the  matter  < 
Improvements  are  legislative,  and 
functions  of  the  street  snperlntenc 
ministerial  In  their  character.  Tl 
was  cited  wltli  approval  In  People 
Dean  v.  Board  of  Supervlaors  of 
Costa  County,  122  Cal.  423.  55  Pac. 
dded  by  the  court  In  bank.  In  wl 
granting  of  a  franchise  by  a  board  < 
visors  was  declared  to  be  not  a  Jod 
subject  to  examination  on  certlora 
also.  Brown  v.  Board  of  Supervls 
Cal.  276,  57  Pac.  82;  Borchard  v 
visors,  144  Cal.  13,  77  Pac.  708. 
v.  Board  of  Delegates  of  the  San  F 
Fire  Department  14  Cal.  494,  Is  ah 
to  our  attention.  That  was  a  case  1 
the  board  authorized  by  law  to  can 
votes  for  the  office  of  chief  of  the 
partment  declared,  after  hearing  a 
that  no  one  had  bew  elected,  anij 
a  resolution  to  annul  and  set  aside 
tion.  But  the  question  presented  to 
was  not  before  the  court  In  that  case 
was  objection  to  the  use  of  the  wr 
view  the  acts  of  a  purely  volunta 
elation,  but  after  holding  that  thi 
no  merit  in  that  contention,  the  cot 
"It  is  not  disputed  that  the  controv 
fore  the  tward  of  delegates  was  Jui 
Its  nature;  and  It  is  conceded  t 
powers  of  the  board  were  luiBcteDt 
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determination  of  all  Questions  InTolved  In 
the  controTenty." 

Althongb  the  court  did  not  determine 
whether  the  act  of  the  hoard  of  delegates 
In  canTBSslng  the  election  retams  was  Ju- 
dicial in  Its  nature  or  not,  we  aiH>rehend 
that  the  Judicial  functions  which  In  the 
opinion  of  the  court  authorized  the  Issuance 
of  the  writ  of  certiorari  were  those  apper- 
taining to  the  hearing  and  decision  of  the 
election  contest  Certain  it  Is  that  the  great 
weis^t;  of  authority  declares  the  act  of  a 
board  In  cauTasslng  election  returns  to  be 
ministerial,  and  not  a  subject  for  exami- 
nation under  a  writ  of  review.  Lansdon  t. 
State  Board  of  Canvassers,  18  Idaho,  596, 
ni  Pac  133;  State  t.  Osbum,  24  Nev.  195, 
51  Pac.  837;  Bouldln  et  al.  t.  Lockhart,  8 
Baxt  CTom.)  262;  Esmeralda  Ca  t.  l^lrd 
Judicial  District  Court,  18  Ner.  48S,  6  Pac 
01;  State  V.  Barber,  4  Wyo.  66,  32  Pac.  14; 
15  Cyc.  of  Law  and  Procedure,  899. 

It  ia  conceded  by  respondents'  counsel  that 
the  giving  of  an  examination  by  a  board  of 
cItU  serrlce  commissioners  Is  not  a  Judicial 
function,  but  they  assert  that  the  promotion 
was  a  Judicial  matter,  and  that  many  things 
connected  with  the  promotion  require  the  ex- 
erdse  of  Judicial  discretion,  as,  for  example, 
tbe  making  of  the  schedule  of  credits  for 
tbe  dltTerent  subjects  upon  which  ezamlna- 
tloDS  were  held.  But  tbe  promotions  were 
to  be  made  by  the  fire  commlasimitfCB,  '  The 
holding  of  examloatloDS  and  the  declaration 
by  tbe  dvU  eervioe  commissioners  of  the 
percentages  attained  by  the  rarious  candi- 
dates for  promotion  wen  not  Judicial  acts. 
In  People  ex  reL  Scliau  t.  McWilllams,  185 
N.  Y.  04,  77  N.  E.  785,  there  was  an  effort 
made  to  review  the  action  of  the  civil  serv- 
ice commission  in  refusing  to  certify  the 
relator's  pay  as  battalion  chief  of  the  fire 
department  The  court  held  that  certiorari 
was  not  the  relator's  proper  remedy.  In 
that  case  the  commisQloners  had  refused  to 
take  tbe  office  of  battalion  chief  out  of  the 
competitive  class,  and  of  that  matter  In  de- 
livering tbe  opinion  of  tbe  court  Cullen,  C. 

said:  *^  admit  that  the  propriety  of  clas- 
sifying this  ofSce  as  competitive  or  noncom- 
petitive involv>es  in  a  blgh  degree  the  exer- 
cise of  Judgment,  but  the  Judgment  is  that  of 
the  legislative  or  executive  officer  rather  than 
that  of  tbe  Judge.  Its  proper  determination 
Involves  considerations  whicb  cannot  well  be 
the  subject  of  Judicial  Inoulry*  I  do  not  as- 
sert that  the  actiim  of  the  commissioners  In 
failing  to  so  place  t^ces  which  should,  under 
the  constitutional  provision,  be  placed  in  the 
competitive  dass,  is  not  subject  to  control, 
but  as  said  1^  Judge  Martin  In  People  ex 
rel.  Sweet  t.  I^man,  157  N.  T.  368,  376  [52 
N.  B.  182, 184]:  The  obvious  purpose  of  this 
provision  (the  constitutional  one)  was  to  de- 
dare  the  principle  upon  which  promotions 
and  appointments  in  the  public  service 
should  be  made,  to  recognize  in  that  Instm- 
neiit  ths  princU>le  of  th«  existing  statutes 


upon  the  subject  and  to  establish  merit  and 
fitness  as  the  basis  of  such  appointments  and 
promotions  In  place  of  their  being  made  np- 
on  partisan  and  political  grounds.  It  then 
declares  that  merit  and  fitness  shall  be  ascer- 
tained by  examinations,  and  also  the  extern 
to  which  they  shall  be  thus  determined.  The 
extent  to  which  examinations  are  to  control 
Is  declared  to  be  only  so  f&r  as  practicable. 
This  language  dearly  implies  that  It  Is  not 
entirely  practicable  to  fully  determine  them 
in  that  way.  It  was  the  purpose  of  its  fram- 
ers  to  declare  those  two  principles  and  leave 
thdr  application  to  the  direction  of  tbe  Leg- 
islature.' If  It  should  appear  that  there  was 
a  plain  violation  by  the  commission  of  Its 
duty  to  classify  as  competitive  an  office 
which  was  clearly  and  manifestly  so,  there 
should  be  a  remedy  In  the  courts.  But  there 
is  necessarily  a  large  debatable  field  as  to 
casra  within  which  there  will  be  great  dif- 
ferences of  opinion,  even  among  the  most 
Intelligent  and  ftilr-mlnded  men,  and  as  to 
this  field  It  seems  to  me  that  It  Is  not  rea- 
sonable that  the  Judgment  of  an  appellate 
conri  should  be  substituted  for  that  of  the 
commissioners.  Yet,  if  tbe  action  of  the 
civil  service  commission  Is  to  be  reviewed 
by  certiorari,  there  seems  to  be  no  escape 
from  the  contusion  that  ultimately  the  clas- 
sification of  every  officer  or  employe  In  the 
service  of  the  state,  or  its  political  subdivi- 
sions, must  be  determined  by  this  court,  for, 
If  the  classification  presents  a  question  of 
law  reviewable  by  the  Supreme  Court,  that 
question  survives  In  this  court  Burely  such 
a  result  was  never  contemplated  by  the 
framers  of  tbe  Constitution  or  by  the  leg- 
islature when  it  enacted  the  civil  service 
laws.  It  would  cast  upon  tbe  courts  a  bur- 
den which  would  not  only  be  difficult  for 
them  to  bear,  but  which  they  are  by  no 
means  the  officers  best  qualified  to  discharge. 
Tbe  proper  classification  of  a  part  of  the 
civil  service  depends  In  no  small  degree  on 
the  practical  operation  of  the  classification. 
A  priori  argumentB  must  often  yield  to  ac- 
tual experience.  Take  the  present  case.  If 
we  should  affirm  the  action  of  the  civil 
service  commission,  and  It  should  appear  in 
the  future  that  the  classification  failed  to 
secure  competent  officers,  surely  the  classffi- 
cation  should  be  changed.  Should  tbe  action 
of  the  commission  be  again  brought  before 
us  for  review?  It  appeara  that  In  some  of 
the  dtiss  of  the  state  similar  offices  to  that 
sought  by  the  relator  are  filled  by  compet- 
itive examlnatlans,  and  in  others  not  If  the 
question  of  the  dassiflcatlon  Is  always  a 
Judicial  oae,  then  there  must  be  the  same 
dassiflcation  everywhei^  tor  there  must  be 
at  least  some  d^ree  of  finality  In  Judicial 
determlnatlonB.  It  does  not  at  all  follow 
that  the  action  of  the  civU  service  conmiia- 
slon  Is  not  in  any  case  subject  to  Judicial 
control;  but  that  such  control  Is  a  limited 
and  qualified  one  to  be  exercised  bjy  man- 
damus." 
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This  language  Is  peculiarly  applicable  to 
the  presuDt  case.  If  the  petitioners  here  had 
been  dissatisfied  with  the  announcement 
made  by  the  dvll  service  commissioners  that 
ezamlnatloDB  were  to  be  held  on  certain 
dates,  and  setting  forth  the  subjects  and  the 
percentages  attainable,  they  might  have  com- 
pelled the  commissioners  by  mandamus  to 
make  the  general  rules  prescribed  in  the 
charter.  This  they  failed  to  do,  but  they 
submitted  themselves  to  the  examination  by 
a  body  authorized  to  give  such  examinations. 
See,  also,  People  ex  rel.  Bucliley  t.  Roose- 
velt, 19  App.  DlT.  431,  46  N.  T.  Supp.  517. 
The  section  of  the  charter  requiring  the 
adoption  of  general  rules  for  examinations, 
etc.,  by  the  commissioners,  expressed,  not  a 
mandatory,  but  a  directory  admonition. 
There  Is  nothing  In  the  language  of  the  act 
which  makes  the  adoption  of  such  rules  a 
Jurisdictional  prerequisite  to  the  holdiug  of 
examinations  by  the  board.  These  rules 
were  merely  "to  carry  out  the  purposes  of 
this  article";  L  e.,  those  relating  to  civil 
service.  The  rules  were  to  l>e  a  part  of  the 
scheme  of  testing  the  fitness  of  candidates 
for  promotion,  but  the  right  to  examine  can- 
didates was  not  made  to  depend  upon  the 
adoption  of  these  general  rules.  Having  Ju- 
risdiction to  act,  and  not  acting  Judicially  in 
holding  examinations,  the  civil  service  com- 
missioners, even  if  acting  unfairly,  could  not 
have  their  action  subjected  to  examination 
by  a  writ  of  review.  Greene  v.  Knox  et  al., 
76  App.  Div.  405,  78  N.  T.  Supp.  779;  Devlin 
V.  Dalton,  171  Mass.  338,  50  N.  E.  632,  41  L. 
R.  A.  379. 

We  have  carefully  examined  the  cases  cit- 
ed by  respondent,  but  are  stiil  convinced  that 
the  great  weight  of  authority  Is  against  the 
employment  of  certiorari  in  a  case  of  this 
kind.  People  v.  Collier,  175  N.  T.  196,  67  N. 
E.  309,  cited  by  respondent,  was  expressly 
overruled  in  People  ex  rel.  Schau  v.  McWll- 
llams,  supra.  Of  the  other  cases  dted  In 
this  behalf  in  respondents'  brief,  nearly  all, 
if  not  all  of  them,  differ  so  materially  In 
their  facta  from  this  one  as  to  be  of  little 
value.  Dill  V.  Wheeler,  100  App.  Dlv.  155, 
91  N.  Y.  Supp.  6S6,  holds  that  mandamus 
will  not  He  to  compel  a  classiflcation  of  the 
position  of  battalion  chief.  The  opinion 
does  not  express  the  theory  that  certiorari 
will  lie,  and  in  the  affirming  opinion  (Matter 
of  DUl,  185  N.  T.  106,  77  N.  E.  789)  the  court 
held  that  "the  position  or  office  of  battalion 
chief  In  the  fire  department  of  Bufbio  is  one 
of  that  character  the  classification  of  which 
rests  In  the  discretion  and  judgment  of  the 
civil  service  commission,  and  Is  not  properly 
the  subject  of  review  by  the  courts."  The 
case  of  People  ex  rel,  Schau  v.  McWilliams, 


supra,  Is  cited,  and  the  ruling  Is  e 
based  on  the  doctrine  of  that  case.  1 
of  Chittenden  v.  Wurater,  152  N.  Y. 
N.  B.  857.  87  L.  B.  A.  809,  also  cite 
spondent,  is  thus  distinguished  In  t 
last  cited  above:  "Tliat  whether  a  pa 
position  In  the  dvll  servloe  of  the  i 
its  subdivisions  Is  or  is  not  exempt  t 
amination  may  present  a  Judicial  i 
within  the  constitutional  provision  n 
appointments  thereto  to  be  made  *a< 
to  merit  and  fitness,  to  be  ascertainei 
as  practicable  by  examinations,  whicl 
as  practicable,  shall  be  competitive,'  1 
held  by  this  court  Chittenden  v.  ^ 
152  N.  Y.  845,  46  N.  B.  857,  37  L.  R. 
Any  other  principle  would  allow  t 
stltutional  mandate  to  be  violated  v 
punlty.  But,  granting  that  prlnclpl 
fullest  extent.  It  by  no  means  follo' 
the  action  of  the  dvll  service  con; 
can  be  reviewed  on  certiorari."  P( 
Common  Council  of  Troy,  78  N.  Y. 
Am.  Rep.  500,  was  another  case  In 
mandamus  was  held  not  to  be  the 
remedy.  There  was  no  hint  that  i 
rl  would  lie  to  review  the  detem 
by  the  common  council  that  the  rela 
not  one  of  the  four  official  papers 
city,  but,  even  if  there  had  been  su 
gestlon,  the  case  of  People  v.  Wigg 
N.  Y.  382,  92  N.  E.  789,  upon  the  sau 
of  facts,  holds  that  the  function  of  ' 
council  was  administrative,  and  that 
of  review  should  not  issue.  In  Peoplt 
Myers  T.  Barnes,  114  N.  Y.  817,  20  N. 
21  N.  E.  739,  the  court  held  that  ce 
was  the  proper  remedy  to  review  th( 
of  a  board  of  auditors  after  refusal 
a  claim  against  a  municipality.  We 
see  the  applicability  of  the  doctrine 
case  to  the  one  at  bar,  but,  even  if 
apposite,  the  Callfomlan  role  Is  dl 
See  Andrews  v.  Pratt,  44  Cal.  318; 
send  v.  Copeland,  56  Cal.  615.  In  ri 
etts,  111  App.  Dlv.  669.  98  N.  Y.  Sui 
was  a  proceeding  in  mandamus.  Tb 
tions  of  the  writ  of  certiorari  were  e 
sldered,  and  we  cannot  see  its  applii 
as  an  authority. 

From  the  foregoing  we  conclude  th; 
tioners  did  not  select  the  proper  i 
The  commissioners'  failure  to  pass 
rules,  and  the  errors.  If  any.  In  estat 
the  possible  percentages  in  the  awar 
credits,  were  not  matters  of  Judlda 
and  in  no  wise  affected  the  Jnrlsdic 
the'-commlssion. 

The  judgmait  Is  reversed. 

We  concur:  SLOSS,  J.;  ANGEU 
J. ;  LORIGAN,  J. ;  HENSHAW,  J. 
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GAItBINEB  T.  BANK  OF  NAPA. 
(&  F.  5.366.) 

(Saprane  Ooort  ot  Oalifornia.  Aug.  2^  1911. 
Bebearinr  Denied  September  22»  1911.) 

1.  CORFOBA-nONB  (5  225*>— EXTENT  OF  StOCK- 

boldgb's  llabiutt  fok  cobpobate  debts 
—Constitutional  and  Statutobt  Pbovi- 

BIONS. 

Const.  1S79,  art.  12,  8  3.  proTiflet  that  a 
stockholder  shall  be  individually  liable  for  sach 
proportion  of  the  corporate  debts  contracted 
while  be  was  a  atockbolder  aa  the  amount  of 
his  stodE  bean  to  the  whole  of  the  snbscrtbed 
capital  stock.  Art  22,  %  1,  provides  that, all 
laws  in  force  at  the  adoption  of  the  Constitu- 
lioQ  not  inconsistent  therewith  shall  remain 
in  force  until  altered  or  repealed.  Civ.  Code, 
S  3^  aa  it  existed  at  the  time  the  Constitu- 
tion of  18T9  was  adopted,  provides  the  same 
liability  for  stockholders  as  that  fixed  by  art. 
12.  i  S,  and  further  provides  that  any  creditor 
vaoff  institute  joint  or  several  actions  against 
any  of  Its  stockholdera  for  the  proportion  of 
his  claim  payable  by  each,  and  that  the  court 
must  aacertaiQ  the  proportion  of  the  debt  for 
which  each  defendant  is  liable,  and  render  a 
several  jndgment  therefor  against  each.  Held, 
that  Uie  cODatitutiooal  measure  of  a  stock- 
holder's liability  was  not  curtailed  by  aection 
3^  bat  that  the  liability  thereunder  is  for 
such  proportion  of  the  creditor's  total  claim 
as  the  amount  of  stock  owned  by  him  at  the 
time  the  debt  was  contracted  bears  to  the  whole 
subscribed  capital  stock,  and  not  a  sum  equal 
to  such  proportion  of  the  total  corporate 
Indebtedness  contracted  while  he  was  a  stock- 
holder as  his  stO(&  hears  to  th«  total  snbwiribed 
stock. 

[Ed.  Note.— For  other  cases,  see  Corpwa- 
tions,  Cent  Dig.  J  872;  Dec.  Dig.  |  225.*] 

2.  COBPORATIONB  (i  3ol*)— DiRECTOBS'  LlA- 
BILITT  FOB  EllBjiZZLEllENT^ONBTITUTION- 
AL  PbOVIBIONB. 

Under  Const  1879,  art  12,  J  8,  which 
provides  that  during  the  term  of  their  office 
the  directors  or  trustees  of  corporations  shall 
be  jointly  and  severally  liable  to  creditors  and 
stockholden  for  money  embezzled  by  officers 
of  the  corpoTatioD,  the  recourse  of  creditors 
ajad  stockholders  is  by  an  action  in  eauity, 
whereby  the  creditors  would  be  brought  In  as 
parties,  so  that  each  might  receive  his  distribu- 
tive Shan  of  the  funds  created  for  the  benefit 
of  all. 

[Ed.  Note.— For  other  cases,  see  Oorpora- 
tions.  Cent  Dig.  Si  1492-1^:  Dee.  JJlg.  I 
351.*] 

3.  COHPOBATIONB  (|  279*)  —  CONTBIBTTTIOH 
AHOITO  STOOKHOLDERa 

Where  ft  stodiholder  has  paid  his  liability 
for  the  debt  ot  the  corporation  In  proportion 
to  the  amount  of  his  stock,  be  has  no  cause  of 
action  against  any  other  stockholder  for  the 
money  so  paid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions.  Cent  Dig.  H  1177-11^;  Dec.  Dig.  | 
279.*] 

4.  GoRSTrnmoHAi.  IiAw  ({  18*>— GonsTBTro- 
TiOK— Adoption  or  Pbevioub  Oonstbuc- 
nON  OF  Pbotisions. 

During  the  existence  of  a  constitutional 

frravislon  making  each  stockholder  individually 
iable  for  his  proportion  of  all  the  corporation's 
debts,  it  was  decided  under  one  of  two  «xinting 
statulo^  provisions  for  carrying  that  provision 
into  effect  that  a  creditor  coald  collect  his 
whole  daim  from  a  single  stockholder,  provid- 
ed it  did  not  exceed  in  amount  such  stockhold- 
er's proportion  of  the  corporation's  entire  in- 


debtedness, and,  when  die  Constitution  of  1S79 
was  adopted,  the  Civil  Code  contained  section 
S22  iu  its  present  form,  which  is  substantially 
the  one  of  the  former  statutory  provisions  on 
whidi  the  decision  was  held  not  to  rest,  and 
the  law  at  that  time  furnished  no  substitute 
for  that  provision  on  which  the  decision  had 
been  rested.  Held,  that  the  previous  dedsion 
as  to  a  stockholder's  liability  was  not  adopted 
by  Coast  1879,  art  12,  §  3. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |8  13,  17;  Dec.  Dig.  I 

la*] 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County;  Henry  C.  Gesford,  Judge. 

Action  by  Frank  H.  Gardiner  against  the 
Bank  of  Napa.  Judgment  for  plaintiff  for 
partial  relief,  and  he  appeals.  AfTlrmetl. 

Walter  K.  Tuller,  Frohman  &  Jacobs,  and 
Titus  &  Creed,  for  appellant  Percy  S.  ICiug, 
for  reepondrat. 

MELVIN,  J.  [1]  Judgment  was  entered  In 
favor  of  appellant  In  the  superior  court,  but 
being  dissatisfied  with  the  court's  computa- 
tion of  respoudeut'B  liability,  and  consequeut- 
ly  with  the  amount  a'warde<l,  he  has  taiien 
this  appeal.  The  action  was  one  by  a  credi- 
tor of  a  corporation  against  a  stockholder 
thereof.  The  court  held  that  plaintiff  could 
recover  such  proportion  oC  his  total  claim 
against  the  corporation  as  the  amount  of 
stock  owned  by  deft^ndant  at  the  time  the 
debt  was  contracted  bears  to  the  whole  sub- 
scribed capital  stuck.  Plaintiff  contends 
that  he  Is  entitled  to  recover  a  sum  equal  to 
such  proportion  of  the  total  corporate  In- 
debtedness contracted  while  defendant  was 
a  Btockholder  as  defendant's  stock  bears  to 
the  total  subscribed  stock.  In  other  words, 
he  seeks  to  establish  the  right  of  a  creditor 
to  collect  upon  his  Individual  claim  a  sum 
equal,  If  necessary  to  the  satlafactton  of  the 
creditor's  claim,  to  the  stockholder's  entire 
liability  upon  the  debts  of  the  corporation. 
The  individual  liability  of  a  stockholder  for 
the  debts  of  the  corporation  Is  in  California 
a  matter  of  constitutional  creation.  Section 
3,  of  article  12  of  the  Constitution  of  1879 
provides  that:  "Each  stockholder  of  a  cor- 
poration, or  Joint-stock  association,  shall  be 
Individually  and  personally  liable  for  such 
proportion  of  all  its  debts  and  liabilities  con- 
tracted or  incurred,  during  the  time  he  was 
a  Btockholder,  as  the  amount  of  stock  or 
shares  owned  by  bim  bears  to  the  whole  of 
the  subscribed  capital  Btock.  or  shares  of  the 
corporation  or  association.  The  directors  or 
trustees  of  corporations  and  joint-stock  as- 
Boclatlons  shall  be  jointly  and  severally  li- 
able to  the  creditors  and  stockholders  for  all 
moneys  embezzled  or  misappropriated  by  the 
officers  of  such  corporation  or  joint-stock  as- 
sociation, during  the  term  of  office  of  such 
director  or  trustee."  In  addition  to  the  con- 
stitutional provision  we  have  section  322  of 
the  Civil  Code;  the  applicable  portion  of 
that  section  being  as  follovre:  "Each  stock- 


•Far  othar  nam  set  sun*  tople  aad  seotloa  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sarlas  A  Bep'r  IndoXM 


Digitized  by 


Google 


668 


117  PACIFIC 


BEPORTEB 


bolder  of  a  corporation  la  Indlvlduallr  and 
pOTSonally  liable  for  such  proportion  of  all 
Its  debts  and  llabllltleB  contracted  or  Incur* 
red  durlug  the  time  he  was  a  stockholder  as 
the  amount  of  stock  or  shares  o%raed  by  blm 
bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation.  Any 
creditor  of  the  corporation  may  Institute 
Joint  or  several  actions  against  any  of  Its 
stockholders,  for  the  proportion  of  his  claim 
payable  by  each,  and  in  such  action  the  court 
must  ascertain  the  proportion  of  the  claim  or 
debt  for  which  each  d^endant  is  liable,  and 
a  several  Judgment  must  be  rendered  against 
each.  In  conformity  therewith.  If  any  stocli- 
bolder  pays  bis  proportion  of  any  debt  due 
from  the  corporation.  Incurred  while  he  was 
such  stockholder,  be  Is  relieved  from  any 
further  personal  liability  for  such  debt,  and 
If  an  action  has  been  brought  against  blm 
upon  such  debt,  It  must  be  dismissed,  as  to 
hfm,  upon  bis  paying  the  costs,  or  such  pro- 
portion thereof  as  may  be  properly  charge- 
able against  him."  This  section  of  the  Civil 
Code  would  seem  to  be  conclusive  of  the  prop- 
osition that  a  single  stockholder  Is  liable 
to  a  single  creditor  for  his  proportion  only 
of  that  creditor's  debt  While  conceding  that 
section  822  of  the  Civil  Code  Is  probably  not 
In  accord  with  bis  contention,  appellant  In- 
sists that  the  measure  of  relief  fixed  by  the 
Constitution  Is  curtailed  by  that  section, 
and  that,  to  that,  extent,  the  section  la  un- 
constitutional. 

Appellant's  counsel  lay  great  stress  upon 
the  use  of  the  word  "all"  in  the  Constitution. 
In  adoplng  the  Constitution  they  say  the  peo- 
ple bad  the  alternative  of  making  a  stock- 
holders' personal  liability  a  certain  propor- 
tion of  each  debt  of  the  corporation  or  of 
all  debts  incurred  during  the  time  he  held 
the  stock,  and  that  by  choosing  the  latter 
course  th^  took  away  from  the  Legislature 
the  power  of  providing  a  different  rule  by 
section  322  of  the  Civil  Code.  But  the  Code 
section  does  not  change  tlie  rule.  On  the  con- 
trary, the  first  sentence  of  the  Code  section 
Is  practically  Identical  with  the  first  sentence 
of  section  3  of  article  12  of  the  Constitution. 
The  constitutional  provision  fixes  the  liabili- 
ty, while  the  legislative  enactment  prescribes 
the  manner  of  enforcing  the  r^ts  of  a  cred- 
itor of  the  corporation  as  against  a  stock- 
holder. We  see  no  conflict  between  the  Con- 
stitution and  the  Code.  The  Constltntion, 
while  fixing  the  measure  of  liability  of  a 
stockholder,  does  not  provide  any  machlnor 
for  the  enforcement  of  the  creditors*  rights. 
Under  it.  the  Legislature  might  provide  that 
any  creditor  should  bring  a  Joint  or  BevM-al 
action  to  enforce  his  claim  (as  It  has  done), 
or  the  law  might  require  (as  It  does  In  some 
states)  that  all  of  the  creditors  be  Joined  In 
an  equitable  action.  Either  method  would 
leave  the  stockholder's  liability  the  same 
Even  If  it  be  conceded  that  wlthoQt  legisla- 
tion the  creditor  conld  enforce  his  claim, 
sncb  ooncesalon  would  not  ■iq>port  appel- 


lant's theory  that  any  stogie  cre^ 
satisfy  his  whole  claim  out  of  the 
which  a  stockholder  Is  made  lial 
the  Constitution.  We  appr^end  t 
out  a  prescribed  form  of  action  the 
of  a  creditor,  If  any,  would  be  an 
equity,  whereby  all  creditors  ? 
brought  in  as  parties,  so  that  each 
ceive  his  distributive  share  of  the  fi 
ed  for  the  benefit  of  alL 

[2]  iDdeed,  that  has  been  declarer 
rule  with  reference  to  directors 
made  Jointly  and  severally  liable  u 
very  section  3  of  the  twelfth  artl< 
Constitution  for  moneys  embezzled 
proprlated.  Winchester  v.  Mabury, 
523,  55  Pac.  393 ;  Winchester  v.  Ho 
Cal.  439,  04  Pac.  692,  69  Pac  77,  8 
Bep.  158. 

[3]  The  liability  pt  a  stockbokli 
Joint  and  several,  but  as  was  said 
V.  Merrill,  107  Cal.  447,  40  Pac.  651 
St  Bep.  145:  "Each  stockholder  bai 
al  liability  and  that  liability  Is  proi 
to  the  amount  of  his  stock;  and, 
has  paid  his  portion  of  any  debt, 
the  debts  of  the  corporati(m,  he  is  f 
all  liability,  and  hns  no  cause  i 
against  any  stockholder  for  money 
The  Legislature  has  seen  fit  to  i 
method  for  enforcing  ttie  first  portl 
tiou  3  of  article  12  of  the  Constitutl 
adoption  of  the  section  of  the  C 
quoted  above.  We  think  that  the  i 
establishing  the  claims  of  a  credit! 
ed  by  that  section  must  be  npbeld 
conflict  with  the  Constitution.  Tl 
States  Circuit  Court  of  the  Xortber 
of  California  bad  occasion  to  die 
matter  In  the  case  of  Borland  t.  1 
C.)  37  Fed.  404,  and  It  was  thore 
section  322  of  tbe  Civil  Code  was 
In  force  upon  the  adoption  of  the 
stitntion. 

[4]  Appellant  rellea  upon  the  cas 
rabee  t.  Baldwin,  85  Cal.  is:^  as  i 
in  favor  of  his  contention.  In  t 
tried  during  the  existence  of  secti 
article  4  of  the  former  Constitut 
similar  to  tbe  one  now  In  force 
difference  twlng  that  the  present  COi 
prescribes  the  method  of  compntini 
holder's  liability,  while  the  formei 
not  furnish  any  definite  rule),  the  < 
that,  in  view  of  the  facts  b^re  ii 
statute  applicable  to  them,  tbe  cred 
collect  his  whole  claim  from  a  sin 
bolder,  provided  It  did  not  exceed  i 
the  said  stockholder's  proportion  oi 
poration'B  entire  ind^tedness.  W 
than  a  decade  later  the  people  adopi 
constitutional  provision  practically 
with  the  old  one,  they  read  into  It, 
to  appellant^a  theory,  tbe  interpret 
by  Larrabee  v.  Baldwin,  mpn.  Tbi 
be  great  force  In  this  argnnmt,  wi 
for  tbe  ftct  that  In  Larrabee  v.  Ba: 
court  was  construing,  not  alone  I 
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of  the  Constttntloo  flxlng  a  stockholder's  Ua- 
MUty,  but  also  the  legtelatlve  enactment  pre- 
scribing the  creditor's  remedy.  There  were 
two  lairs  in  exlstmce  at  that  time,  with  ref- 
erence to  the  anhject  of  the  collection  from  a 
stockholder  of  his  proportion  of  the  corpora- 
tion's Indebtedness.  Mr.  Chief  Justice  Saw- 
yer, who  wrote  the  prevailing  ,  opinion,  rea<^- 
ed  the  conclusion  that  the  litigation  was  gov- 
erned not  1^  section  32  of  the  general  act 
concerning  corporations  (St  1860,  p.  350). 
bat  hj  section  16  of  "An  ac6  to  provide  for 
the  formation  of  corporations  for  certain 
purposes."  St  1863,  p.  90.  The  Chief  Justice 
quoted  the  latter  section,  and  comnieoted  up- 
on it  as  follows :  "Each  stockholder  shall  be 
individually  and  personally  liable  for  his 
proportion  of  all  the  debts  and  liabilities  of 
the  company  contracted  or  Incurred  daring 
the  time  that  he  was  a  stockholder,  for  the 
recovery  of  which  joint  and  several  actions 
may  be  instituted  and  prosecuted.  In  any 
mcb  action,  whether  Joint  or  several,  it  shall 
be  competent  for  the  defendant  or  defend- 
ants, or  any  or  either  of  them,  on  the  trial 
of  the  same,  to  offer  evidence  of  the  payment 
by  him,  or  them,  or  any  or  either  of  tbem, 
of  any  debts  or  liabilities  of  such  corpora- 
tions, and  upon  proof  of  such  payment  the 
same  shall  be  taken  into  account  and  credit- 
ed to  the  party  or  parties  making  such  pay- 
ment, and  Judgment  shall  not  be  rendered 
against  the  party  or  parties  defendant  prov- 
ing such  payment  for  a  sam  exceeding  the 
amount  of  Ms  or  their  proportion  of  the 
debts  and  liabilities  of  snch  Incorporations, 
after  deducting  therefrom  the  sums  proven 
to  have  been  paid  by  him,  them,  or  any  or 
either  of  tbem,  on  account  thereof.  I#awi 
18G3,  p.  736b  It  would  be  no  strained  con- 
struction to  so  hold  upon  the  first  clause  of 
Uie  section  down  to  the  first  period,  if  there 
had  been  nothing  more.  But,  In  that  case 
the  construction  might  be  open  to  some 
doubt,  whether  it  was  contemplated  that 
each  creditor  should  be  compelled  to  pursue 
each  stockholder  for  bis  individual  share  of 
his  debt,  or  whether  he  might  make  hla  mon- 
ey  out  of  the  first  one  he  could  find,  whose 
liability  is  sufficient  to  cover  the  indebted- 
ness, and  where  he  could  make  It  easiest 
*  •  •  That  the  Legislature  did  not  con- 
template that  each  stockholder  should  be  the 
debtor  of  each  creditor  for  a  share  of  his 
whole  liability,  corresponding  to  the  credi- 
tor's share  of  the  whole  debts  of  the  corpora- 
tion and  no  more,  or  that  one  creditor,  by 
his  diligence,  should  get  no  advantage  over 
anothOT,  in  case  of  the  Insolvency  of  the 
corporation  and  a  portion  of  the  stockhold- 
ers, seems  plain  to  our  minds  from  the  re- 
mainder of  the  section.  It  provides  that  'in 
such  action,  whether  Joint  or  several.'  against 
a  stockholder  or  stockholders  to  enforce  the 
personal  liability.  It  shall  be  competent  to 
show  on  the  trial  payment  by  him,  or  tbem, 
or  any  or  either  of  them  of  any  debts  or  11a- 
UUtlea  ot  neb  corporation,  and  uiwn  proof 


of  anch  payment  the  same  shall  be  takrai  In- 
to account  and  credited  to  the  party  or  par- 
ties making  such  payment,  and  Judgment 
shall  not  be  rendered  against  the  party  or 
parties  defendant  proving  such  payment  for 
a  sum  exceeding  the  amount  of  his  or  their 
proportion  of  the  debts  and  liabilities  of 
such  IncorporationB,  after  deducting  there- 
from the  Rums  proved  to  have  been  paid  by 
him  or  them,  or  any  or  either  of  tbem  on 
account  thereof.'  This  shows  no  intention 
to  protect  one  creditor  against  the  superior 
diligence  of  another,  or  to  divide  up  the  lia- 
bility of  the  stockholder,  giving  a  part  to 
each  creditor,  but  indicates  a  contrary  pur- 
pose. It  authorizes  the  payment  of  tlie 
whole  liability  to  the  first  who  comes  with 
a  demand  sufficient  to  absorb  it,  and,  by  Im- 
plication at  least  authorizes  the  creditor  to 
make  hla  money  out  of  any  party  liable  to 
pay  the  amount" 

After  indicating  that  section  32  o^  the  gen- 
ial corporation  act  bad  no  application  to 
the  stockholders  of  the  kind  of  corporation 
then  before  the  court,  the  learned  Chief 
Justice  proceeded  as  follows:  "Section  16 
of  the  act  of  1853,  and  section  32  of  the 
act  of  1850,  were  both  ammded  by  two 
several  acts,  passed  on  the  same  day,  April 
27,  1863,  but  neither  amendment  was  made 
applicable  to  any  class  of  corporation^  ex- 
cept those  provided  for  in  the  particular  act 
to  which  it  was  an  amendmrat  Section  13 
of  the  act  of  1863  has  already  been  given. 
Section  32  of  the  act  of  1850,  as  amended 
on  that  day,  reads  as  follows:  'Each  stock- 
holder of  any  corporation  shall  be  several- 
ly, individually  and  p«noually  liable  for 
such  proportion  of  all  its  debts  and  liabili- 
ties as  the  amount  of  stock  owned  by  him 
In  such  corporation  bears  to  the  whole  of 
the  capital  stock  of  the  corporation,  for  the 
recovery  of  which  J(dnt  and  several  actions 
may  be  instituted  and  prosecuted;  and  in 
any  such  action  against  any  of  Uie  stock- 
holders of  a  corporation,  the  court  shall 
ascertain  and  determine  the  proportion  of 
the  debt  whidi  is  the  subject  of  the  suit  for 
which  each  Of  the  sto^khold^  who  are  de- 
fendants in  the  action  are  severally  liable, 
and  Judgment  shall  be  given  severally  in 
conformity  therewith.  If  any  stodtholder 
In  a  corporation  shall  pay  -his  proportion  of 
any  debt  due  by  such  corporation  he  shall 
be  released  and  discharged  fnnn  any  fur- 
ther individual  or  personal  liability  for  such 
debt'  It  will  be  seen  by  comparison  that 
those  two  sections  are  wholly  dlfTeremt  that 
they  could  not  be  made  to  apply  to  the 
same  subject-matter  and  conld  not  possibly 
be  intwded  to  accomplish  the  same  object 
Both  provide  for  prosecuting  Joint  or  sev- 
eral salts  to  enforce  the  liability,  but  sec- 
tion 32  provides  that  in  any  snch  action 
against  any  of  the  stockholders  the  court 
shall  ascertain  and  determine  the  propor- 
tion of  the  debt  which  Is  Oie  subject  of  the 
suit  for  vbich  each  of  the  stockholders  who 
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are  defendants  In  the  actI(Hi  are  severally 
liable,  and  Judgment  shall  be  glvea  sever- 
ally In  conformity  tbwewlth/  This  provi- 
sion'expressly  contemplates  that  each  credi- 
tor shall  recover  a  portion  of  the  whole 
personal  liability  of  the  stockholder,  corres- 
ponding to  the  portion  ot  the  whole  indebt- 
edness held  by  him,  and  no  more,  and  directs 
the  court  to  ascertain  the  proportion  of  the 
'debt  which  Is  the  subject  of  the  suit,*  each 
Is  severally  liable  for,  and  enter  a  several 
Judgment  in  conformity  therewith.  There 
is  no  allowance  for  payment  to  other  credi- 
tors. Section  IQ  contains  no  provision  of 
the  bind,  but,  on  the  contrary,  contains  ft 
provlsl<m  authorizing  the  defendant  or  de- 
fendants In  any  such  action,  whether  Joint 
or  several,'  to  show  that  th^  have  paid 
their  full  share  of  personal  liability,  or  some 
part  of  It,  to  otho'  creditors,  and  directs 
the  amount  so  paid  to  be  allowed  to  the 
party  payli^.  Said  section  82  provides  that, 
if  any  stockholdw  'shall  pay  his  propor- 
tion of  any  debt,  he  shall  be  released  and 
discharged  from  &ny  further  Individual  or 
personal  llnblllty  for  snch  debt'  He  is  not 
to  be  discharged  from  paying  his  propor- 
tion of  other  debts,  although  he  may  pay 
the  whole  of  some  particular  debt  Under 
section  16  It  la^  quite  different  for  in  a 
suit  upon  one  debt  he  may  show  that  he 
has  paid  the  whole  or  a  part  of  his  liability 
to  some  other  creditor  or  creditors,  and  'Judg- 
ment shall  not  be  rendered  against  him  for 
a  sum  exceeding  tbe  amount  of  bis  or  their 
proportion  of  the  debts  and  liabilities, 
*  *  .  *  after  deducting  therefrom  the  sums 
proven  to  have  been  paid,*  etc.  Thus  the  two 
sections,  as  to  the  rights  of  the  creditors 
as  against  the  Individual  stockholders,  go 
upon  dlffmnt  theories.  One  is  based  upon 
the  theory  that  each  creditor  shall  be  en- 
titled to  hold  each  stockholder  personally 
liable  to  himself  for  a  portion  of  each  stock- 
holder's entire  liability,  corresponding  with 
the  amount  of  the  share  of  the  whole  debt 
due  from  the  corporation  held  by  snch  cred- 
itor; and  the  other  upon  the  theory  that 
the  vigilant  creditor  may  reap  the  reward 
of  bis  vigilance,  by  obtaining  his  money 
from  any  party  whose  liability  is  sufficient 
to  cover  his  demand,  it  cannot  be  supposed 
that  this  difference  Is  accidental,  or  that  the 
Legislature,  by  adopting  provisions  so  en- 
tirely dlveme,  Intraded  to  express  the  rame 
Idea,  or  confer  tbe  same  rights.  These  two 
acts  were  before  the  Le^slature  at  the 
same  time,  and  were  passed  on  the  same 
day.  That  body  had  no  difficulty  in  find- 
ing language  to  express  its  intention  clearly 
In  section  32;  and,  if  It  had  In  contempla- 
tion a  similar  result  In  passing  the  amend- 
ment to  section  16,  It  is  reasonable  to  sup- 
pose it  would  have  adopted  similar  lan- 
guage. When  In  two  laws  under  consid- 
eration and  passed  at  the  same  time  theories 
so  diverse  have  been  adopted,  It  must  be 
pr»umed  that  It  was  with  a  dedgn.  and 


that  the  specific  design  in  eadi  i 
In  -harmony  with  Its  own  genen 
Why  the  Legislature  applied  a 
rule  to  these  different  classes  of 
tlons,  they  have  not  seen  fit  to  b 
Whether  the  policy  Is  a  wise  one 
no  concern  of  ours.  It  is  enough 
know,  if  such  be  the  fact  and  so 
it  to  be  that  thus  tbe  law  Is  writtf 
Larrabee  v.  Baldwin  recognized  t 
ods  for  carrying  tbe  existing  com 
provl£don  into  effect.  When  the  : 
stitution  was  adopted,  practically 
lug.' the  old  constitnttonal  measui 
bllity,  the  Civil  Code  cmtained  sc 
in  substantially  its  present  form. 
In  Its  essence  the  same  as  section 
old  general  Incorporation  act  and 
at  that  time  furnished  no  analoga 
tion  sixteen,  the  statute  upon  wl 
rabee  v.  Baldwin  was  decided, 
that  case  is  really  authority  agab 
lant's  claim  that  the  court's  Intei 
of  section  16  of  the  special  act  w 
ed  with  the  Constitution.  In  Bi 
Haven,  supra,  the  same  Judge  Saw 
as  Chief  Justice  of  this  court 
opinion  In  Larrabee  v.  Baldwin,  & 
lug  section  822  of  the  Civil  CoAe,  t 
ed  in  isre.  said:  '^us,  taking  tt 
provisions  together,  a  stockholder  I 
ally  liable  fbr  his  proportltmate 
eadi  debt  of  the  corporatlmi  and 
debt  only  contracted  while  he  Is 
holder,  nils  section  was  in  fon 
time  of  the  adoption  of  the  amei 
stitution  in  1879,  and  it  has  ne 
been  changed.  Article  12,  |  2,  of 
stitution  of  1879,  is  as  follows :  *I 
corporations  shall  be  secured  by 
dividual  liability  of  the  corpora 
other  means  as  may  be  prescrlljed 
And  section  3  of  the  same  article 
that  'each  stockholder  of  a  cc 
*  *  *  shall  be  Individually  and 
ly  liable  for  such  proportion  of  all 
and  liabilities  contracted  or  Incu 
log  the  time  he  was  a  stockholdi 
amount  of  stock  or  shares  owned 
bears  to  the  whole  of  the  subscrlbt 
stock  or  shares  of  the  corporattoi 
the  section  of  the  Civil  Code,  taUn 
visions  together.  Is  precisely  like 
vision  of  the  Constitution,  exceF 
press  provision  no  one  creditor  ci 
more  than  the  share  of  his  own  i 
debt  of  the  stockbolder.  whethe: 
paid  his  share  qf  tbe  debts  to  otl 
tors  or  not;  but  tbe  liability  in  ( 
gate  of  the  stockholdm  is  pre< 
same  under  each,  since  the  aggregi 
stockholder's  share  of  liabilities 
creditor  is  equal  to  his  share  of  i 
Itles  upon  the  whole  debt  or  Ual 
the  cwporatlon.  It  la  urged  that 
stitution  on  this  subject  Is  not  et 
ing,  but  that  It  requires  leglslatlo 
it  effect;  that  secUon  322  of  the  € 
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Is  IncoDBlstrait  with  section  S  of  article  12  of 
the  OoDstltntUm  of  1879,  and  la  therefore,  un- 
der aectlon  1,  art  22,  r^tealed  by  It*  and, 
since  there  has  been  no  other  l^ldatlon  on 
the  aabject,  since  the  adoption  of  the  new 
Constltutlcm,  to  give  the  constitutional  pro- 
Tlslon  ^ect,  that  this  right  of  creditors  to 
enforce  the  pers(Hial  liability  of  stockholders 
has  lapsed.  Section  1.  art  22,  referred  to, 
proTldes  that  all  laws  In  force  at  the  adop- 
tlon  of  thla  Constitution,  not  Inccmslstent 
therewith,  shall  remain  In  full  force  and  ef- 
fect until  altered  or  repealed  by  the  Leg- 
Islatare.'  If,  therefore,  the  provisions  of 
section  322  quoted  are  not  inconststratt  with 
the  proTlsifHis  of  article  12,  8  3,  tb^  ar^ 
In  express  terms,  continued  In  force.  As 
we  have  already  seen,  they  are  clearly  not 
Inconsistent,  but  In  all  respects  In  harmony. 
Under  both,  the  stockholder  Is  liable  In  the 
aggretrate  for  bis  proportion  of  all  debts 
and  liabilities  of  the  corporation  contract- 
ed while  he  was  a  stockholder,  and  no 
more.  The  Constitution  does  not  provide 
how  the  liability  shall  be  enforced,  whether 
against  each  stockholder  separately,  or  all 
Jointly,  while  the  statute  goes  further,  and 
does  so  proTlde  for  its  enforcement,  and 
that  provision  Is  not  Inconsistent  with  the 
provision  of  the  Constitution,  but  In  the  end 
It  reaches  the  same  result.  Larrabee  v. 
Baldwin,  35  Cal.  156,  and  other  cases  affirm- 
ing it,  establish  this  pohit.  Were  section  322 
to  be  formally  re-enacted  now  by  the  Lej^ls- 
latnre,  wonld  anybody  pretend  that  It  would 
be  inconsistent  with  the  constitutional  pro- 
vision now  In  question  in  such  sense  as  to 
render  It  unconstitutional  and  void?  I  ap- 
prehend not  If  it  would  not  be  Inconsist- 
ent, and  therefore  unconstitutional  and  void, 
If  formally  re-enacted,  it  cannot  be  Incon- 
sistent and  therefore  repealed  now.  If  It 
could  stand  with  the  Constitution  upon  re- 
enactment,  it  can  stand  with  It  now.  Not 
being  inconsistent,  as  we  have  se^.  It  Is 
In  express  terms  continued  in  foi-ce.  Sec- 
tion 36  of  the  old  Constitution  provided  that 
'each  stockholder  of  a  corporation  shall 
•  •  •  be  Individually  and  personally  lia- 
ble for  his  proportion  of  all  Its  debts  and 
liabilities.'  This,  as  construed  in  Larrabee 
V.  Baldwin,  supra,  and  other  cases  affirming 
it,  although  couched  In  somewhat  different 
language  from  that  of  section  3,  art.  12,  of 
the  new  Constitution,  Is  In  effect  Identical 
with  the  old,  except  that  the  new  In  terms 
limits  the  liability  of  the  stockholder  to 
those  debts  contracted  while  he  Is  a  stock- 
holder, and  the  old  does  not.  Yet  In  the 
case  cited  and  In  other  cases  the  courts  so 
construed  the  old,  although  there  were  no 
such  express  terms  of  limitation.  Section 
322  of  the  Civil  Code  was  certainly  not  In 
conflict  with  section  38  of  the  old  Constitu- 
tion. If  its  provisions  are  not  In  conflict 
with  the  old  Constitution  on  this  point  they 
certainly  are  not  Inconsistent  with  those  of 
the  new.   They  simply  provide  for  carrying 


the  constitutional  provisions  Into  eDFect — for 
executing  them.  The  defendants  are  there- 
fore liable  personally  for  Uielr  respective 
shares  of  the  Indebtedness  nnless  rannerat- 
ed  or  discharged  therefrom  on  some  other 
gronnd.  It  Is  Insisted,  that  the  only  rem- 
edy In  this  case  is  necessarily  in  equity,  as 
all  the  stockholders  are  interested  and  per- 
sonally liable  for  their  respective  shares, 
and  are  necessary  parties,  and  numerous 
authorities  are  dted  on  the  point  But  the 
cases  cited  arose  where  there  was  no  statute 
^ressly  givhig  a  remedy  at  law.  Section 
322  of  the  GlvU  Code  of  California,  still 
in  force,  as  we  have  seal,  provides  that  any 
creditor  of  the  coi^oratlon  may  Institute 
Joint  or  several  actions  against  any  of  Its 
stockholders  for  the  proportion  of  his  claim, 
payable  by  each,  and  in  such  action  the 
court  must  ascertain  the  proportion  of  the 
claim  or  debt  for  which  each  defendant  Is 
liable,  and  a  several  Judgment  must  be 
entered  against  each  In  conformity  there- 
with.* This  is  mere  procedure,  In  an  action 
at  law,  especially  given  1^  the  statute." 

The  opinion  in  Larrabee  v.  Baldwin  does 
contain  some  general  language  to  the  ^- 
fect  that  the  part  of  the  Constitution  there 
considered,  and  repeated  in  substance  in 
the  statute,  might  Justly  the  Interpretation 
which  appellant  here  seeks;  but  In  Morrow 
V.  Superior  Court  64  Cal.  385,  1  Pac.  355, 
the  court  Indicated  as  follows  that  the  deci- 
sion was  based  upon  an  entirely  different 
theory:  "The  flrst  clause  of  section  16  of 
the  act  of  April  14,  1853,  as  amended  by 
the  act  of  April  27,  1863,  read  as  follows: 
'Kach  stockholder  shall  be  Individually  per- 
sonally liable  for  his  proportion  of  all  the 
debts  and  liabilities  of  the  company  con- 
tracted or  incurred  during  the  time  that  he 
was  a  stockholder,  for  the  recovery  of  which 
Joint  or  Several  actions  may  be  prosecuted.' 
In  Larrabee  v.  Baldwin,  35  Cal.  155,  It  was 
said  it  would  not  be  a  strained  construction 
of  that  clause,  standing  alone,  to  bold  that 
a  creditor  of  the  company  might  maintain 
an  action  against  an  Individual  stockholder 
on  his  personal  liability,  although  it  'might 
l>e  open  to  some  doubt,  whether  it  was  con- 
templated that  each  creditor  should  be  com- 
pelled to  pursue  each  stockholder  for  his 
Individual  share  of  his  debt,  or  whether  he 
might  make  his  money  out  of  the  first  one 
he  could  find,  whose  liability  Is  sufficient  to 
recover  the  indebtedness.*  But  after  throw- 
ing out  this  Intimation,  the  court  decided 
the  case  before  It  mainly.  If  not  wholly, 
on  other  provisions  of  the  same  seotion." 

Appellant's  counsel,  with  much  learning 
and  force,  have  discussed  the  rules  upon  the 
subject  of  stodiholder's  liability  In  opera- 
tion In  certain  other  states,  citing  autiiori- 
tles;  and  respondent's  attorneys,  with  equal 
ability  and  vigor,  bare  sought  to  demon- 
strate that  the  statutes  and  Constitutions 
of  those  states  differ  so  radically  from  ours 
that  the  cited  cases  furnish  no  aid  to  as  In 


Digitized  by 


Google 


672 


U7  PACIFIC  BEPOBTEB 


the  solution  of  tbe  present  problem.  Strong- 
ly as  we  are  tempted  to  follow  them  into 
this  interesting  field,  we  are  so  certain  of 
the  rule  long  established  in  California  that 
we  refrain  from  further  scrutiny  or  analysis 
of  cases  In  other  Jurisdictions.  Neither  will 
we  concern  ourselves  with  the  comparative 
desirability  of  the  various  methods  whereby 
creditors  are  enabled  to  collect  their  claims 
from  Btockbolders.  Authors  of  text-books 
differ  somewhat  In  their  ideas  upon  this 
subject;  but,  when  we  admit  the  power  of 
the  Legislature  to  make  laws  for  the  en- 
forcemoit  oi  the  claims  of  creditors  of  cor- 
porations against  stockholders,  we  are  not 
at  liberty  to  uphold  or  overthrow  such  laws 
according  to  our  opinions  of  their  fairness 
or  propriety.  We  are  not  even  called  upon 
to  discover  whether  we  can  Justify,  If  we 
may,  any  given  act  of  tbe  Legislature.  It 
is  enough  for  ns  to  know  that,  "ita  est 
scripta  lex."  Therefore  we  will  resist  the 
temptation  to  review  the  interesting  discus- 
sion of  counsel  on  both  sides,  regarding  the 
reasons  for  the  adoption  by  the  framers  of 
Constitutions,  and  by  Legislatures,  of  vari- 
ous methods  for  making  effective  the  rights 
of  creditors  in  cases  like  this.  The  compara- 
tive advantages  of  one  method  over  another 
do  not  concern  us. 

It  follows  from  the  foregoing  that  the 
Judgment  from  which  this  appeal  Is  taken 
must  be  affirmed,  and  It  Is  so  ordered. 

We  concur:  SLOSS,  J.;  ANGELLOTTI, 
J.;  LORIOAN^  J,;  HENSHAW,  J. 


In  re  ROHRER'S  ESTATE.  (L.  A.  2,720.) 
(Supreme  Court  of  California.   Aug.  24,  1911.) 

1.  Executors  and  Aduinistbatobb  (5  221*) 
~<Jla IMS— Services  Cabino  fob  Dbcedbkt 
—Implied  Pbohxsb— Bvidbncb. 

Evidence  on  exceptions  to  the  allowance  Id 
settlement  of  an  executor's  account  of  a  cer- 
tain sum  allowed  to  his  wife  for  carinK  for  the 
testator  during  hie  last  illnesa  held  sumcient  to 
show  that  there  was  an  implied  promise  of 
compensation. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  8  221.*] 

2.  bxecutobs  and  administrators  ({  221*) 
-<!laiics— €abe  of  Deceased  bt  Nephew's 
Wire  —  Pbesdhption  as  to  Oeatuitoub 
Services. 

The  relationship  between  a  testator  and 
bis  nephew's  wife  woo  cared  for  him  dnrioe  bis 
last  illneaa,  and  the  fact  that  she  and  her  nus- 
band  resided  in  testator's  home,  raise  no  pre- 
sumption that  she  took  care  of  him  gratui- 
tously. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Difr.  U  901-0031^, 
1858-1876;  Dec  Dig.  S  221.*] 

3.  Appeal  and  Error  (|  181*)— OBJBcnons 
Not  Raised  on  Trial. 

An  objection  raised  for  the  first  time  on 
appeal  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^nw^  Gent.  Dig.  t|  1141-1160;  Dea  Dig.  | 


Department  2.  Ai^eal  ftt>m  Sni 
Court,  Los  Ai^es  County;  James  C  } 
Judge. 

Appeal  by  the  heirs  at  law  of  Jol 
Rohrer,  deceased,  from  an  order  settlin 
first  account  of  R.  I.  FoUmer,  execut 
decedent's  last  will.  Affirmed. 

Porter  &  Satton,  for  appellants. 
Copp,  Jr.,  and  Jones  &  Weller,  for  res 
ents. 

MBLVIN,  J.    This  Is  an  appeal 
hdrs  at  law  of  J.  H.  Bobrer,  deceased, 
an  order  settling  the  first  account  of 
Follmer,  executor  of  the  last  will  of  sal 
ceased.   Two  exceptions  were  made  t 
account,  one  based  open  the  alleged  fi 
of  the  executor  to  Include  in  the  Inve 
certain  real  proiperty  of  the  value  of  ] 
and  tbe  other  relatii^  to  an  allowed 
for  (1,000  paid  by  tbe  executor  to  bis 
for  nursing  Rohrer  during  his  last  11 
bnt,  as  the  first  exception  was  erk 
abandoned  by  appellanti^  we  have  on 
consider  that  directed  to  the  allowan 
Mrs.  Follmer's  claim. 

[1]  The  court  allowed  tbe  dalm  nc 
fl,000,  but  for  $60a  No  objection  was 
to  the  value  of  the  services.  Indeed,  tb 
timony  showed  that  for  a  period  of  z 
19  months  before  his  death  the  sick 
required  almost  tbe  constant  attmtlon  i 
nnrsa  The  contention  of  the  appella 
that  Hrs.  FoUmer,  whose  husband  v 
nephew  of  tbe  deceased,  never  ezpectei 
compouation  for  her  services,  and  thi 
she  and  hex  buMttnd  were  living  at  the 
of  Ur.  Bohrer  without  cost  to  them,  hei 
of  tbe  sick  man  was  prompted  by  mi 
of  goieroslty  alona  Tbe  evidence  of 
Follmw  whldt  was  uncontradicted  a 
however,  that  she  bad  been  promised 
pensation  for  the  care  of  her  husband's 
man.  -She  testified  In  part  as  follows: 
compensation  was  ever  fixed  for  such 
Ices,  and  I  never  intended  to  diargc 
anything  for  such  services,  bnt  be  t 
that  I  wonld  be  well  paid  for  same.  1 
no  time  agreed  to  pay  me  any  fixed  sm 
services  rendered  by  me.  I  was  pnu 
to  perform  sucta  services  out  of  klndnei 
Mr.  Rohrer.  I  never  k^t  any  acooont  ^ 
ever  tor  sndi  services.  •  •  «  i  eiii 
for  Bucb  services  a  lega^  or  other  re 
brance.  Mr.  Rohr«  never  paid  me  any 
for  my  services  and  I  never  asked  bin 
anything  for  such  services,  and  I  neve 
pected  any  compensation  for  such  servk 
his  lifetime.**  That  an  understandini 
tween  her  and  Mr.  Robra  existed  with  i 
ence  to  her  compensation  Is  borne  ont  b; 
fact  that  tnr  his  will  be  left  li»  a  legs* 
$1,000.  This  was  void  because  sbe  « 
subscribing  witness  to  the  wllL  She  ter 
that  she  never  bitended  to  file  a  dalm  ag 
the  estato  of  Rohrer,  but  that  sbe  detei 
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•d  to  do  so  when  her  attorn«r  told  btr  that 
the  legacy  was  toUL  Appellants'  attorney! 
trgu  Out  Mrs.  TcXlna  cumot  offer  a  claim 
ftnmded  on  u  Implied  contract,  simply  be- 
eanse  an  expected  JagKr  failed,  because  the 
emtract  most  hare  contonplated  payment 
for  the  aeryletm  to  be  rendered  at  the  time 
the  agreement  was  made.  In  this  behalf 
to^  dto  Andrus  t.  Footer.  IT  Tt  660;  Hnr^ 
dock  T.  Mnrdock,  7  GaL  613-S14;  Honlin  t. 
Ooltunbet,  22  Cal.  S09;  XMate  of  Hanson, 
133  Ca).  38,  66  Pac.  14,  and  Crane.  Adm'r,  v. 
Derrick,  167  Oal.  667,  109  Pac.  31.  But  we 
fail  to  see  why  payment  for  servlcee  ren- 
dered should  be  denied  merely  because  the 
contemplated  method  of  compensation  failed. 
Ur.  Scarborough  who  drafted  the  will  testi- 
fied that  the  testator  desired  to  make  claim- 
ant a  legacy  of  $1,000  as  a  reward  for  ewv- 
lees  rendered  by  her. 

[2]  This  clearly  shows  that  Mr.  Bohrv 
Intoided  to  pay  the  claimant  for  her  work  as 
his  nurse,  and,  taken  in  connection  with  the 
will  ItMlf  and  the  testtmony  of  Mrs.  Follmer, 
It  is  amply  suffldwit  to  establish  the  con- 
tract. It  has  been  held  in  New  Tork  that, 
eren  when  a  legacy  has  been  left  to  a  per- 
son seeking  paymoit  from  the  estate  of  one 
deceased  for  nursing  hfan  daring  his  last  Ill- 
ness, compensation  should  be  allowed  where 
the  legacy  was  clearly  insufficient  to  com- 
pensate for  the  services  roidered.  Porter  t. 
Dunn,  131  N.  Y.  814.  30  N.  B.  122.  There 
was  no  audi  relationship  betwe»i  Mr.  Rohror 
and  Mrs.  Follmer  as  would  raise  any  pre- 
somptlon  that  the  serrlces  were  gratuitous. 
The  facts  that  she  was  the  wife  of  Mr. 
Robrtf's  nephew,  and  that  she  aad  her  hus- 
baad  re^ed  in  Mr.  Bohrer's  home,  do  not 
raise  any  presnmption  that  she  nursed  the 
rtdc  man  without  expectation  of  reward. 

[8}  Apprilants  also  object  to  an  allowance 
to  A.  J.  Cook  of  an  iton  of  |100  on  account 
of  attom^'s  fees,  but,  as  this  objection  Is 
raised  for  the  first  tinie  on  ajipeal,  we  can- 
not consldw  It  here,  ^ 

it  follows  that  the  judgment  should  be 
affirmed,  and  It  is  so  ordered. 

W«  ooncnr:  LOBIOAN,  J.;  HSNSHAW.  J. 


la  z«  LOnCKS'  ESTATEL    (S.  F.  6.626.) 

(Supreme  Court  of  California.    Aug.  23,  1911. 
Rehearing  Denied  Sept.  22,  1911.) 

1.  DkaTH  (i  6*)— SUBVXTOBSHIP— ETIDKnOD— 

SumciENCT. 

The  sarrlvorshlp  of  one  of  two  perishing 
In  a  wreck  must  be  established  by  a  prepon- 
detaoce  of  the  evidence  in  a  contest  iMtween 
the  heirs  ol  both  decedents ;  it  being  the  court's 
duty  to  determine  the  question  of  survival  and 
hdnhip,  irrespective  of  any  contest 

IBd.  Note.— For  other  oases,  see  Death.  Gent 
Dfe.  B  8,  9;  Det  Dlg-TS!*] 


2.  IteATH     (I  6*)— SUBTirOBSHIP— Affuca- 

noN  OF  Statute. 

Code  Civ.  Ptoc,  }  1963.  labd.  40.  provid- 
ing that  when  two  persons  perish  in  the  same 
calamity,  and  it  is  not  shown  from  the  circumr 
stances  or  otherwise  who  died  first,  if  one  be 
under  16  or  over  60  years  of  age  and  the  other 
between  those  ages,  the  latter  is  presumed  to 
have  survived,  would  only  apply  where  the 
times  of  death  cannot  be  shown  by  direct  or 
circumstantial  evidence. 

[Ed.  Note.— For  other  case^  see  Death,  Gent 
Dig.  I  7;  Deb  Dig.  %  6.*] 

8.  Appeal  and  Brbob  Q  1001*)— Fixnina^ 

C0NCL17BIVEN>SB. 

Unless  no  rational  view  of  the  evidence 
upon  the  question  of  sarvivorsblp  of  one  of 
two  dyiiv  »  a  common  disaster  would  sustain 
the  trial  court's  finding  that  a  daughter  su^ 
vived  her  father,  such  finding  must  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Osnt  Dig.  H  88^78828-8884;  Dec 
Dig.  i  lOOL*]  - 

4.  Death  (|  6*)— Subtitobshzf— Sununxir- 
OT  ow  BhrinENCE. 

Evidence  in  a  contest  between  the  heirs 
of  a  father  and  those  of  his  daughter,  both  of 
whom  perished  in  a  railroad  acodentf  heU  to 
sostain  «  flnding  tikat  the  daughter  survived 
her  father. 

[Ed.  Note.— B>ar  other  cases,  see  Death,  Cent 
Dig.  H  8,  0;  Dec  Dig.  fS^ 

6.  New  TKiai.  a  10^)— Kbwlt  Discovbbed 

EVIDXNGB. 

In  a  contest  between  the  heirs  oi  a  father 
and  those  of  his  daughter,  both  of  whom  per> 
ished  in  a  railroad  accident,  la  which  the  prin- 
cipal qnestioB  was  as  ts  which  survived,  there 
waa  evidence  that  the  girt  was  aUve  when 
witness  started  to  town  with  her  in  a  buggy 
Mter  the  accident,  and  that  the  father  was 
placed  upon  the  train  at  about  the  same  ^me. 
and  was  then  apparently  dead.  Two  of  the  affi- 
ants OB  the  motira  for  a  new  trial  for  newl;  dis- 
covered evidence  ware  witneases  at  the  trial,  and 
testided  fully  as  te  the  time  ccHunmed  by  the 
various  occurroices  immediately  after  the  ac- 
cident Heti,  that  allied  newly  discovered 
evidence  as  to  the  time  that  dapsed  between 
the  departure  from  the  place  of  accMent  of 
the  body  ui  the  girl  ana  the  placing  of  her 
father  on  the  train  vras  netuy  cumohtUv^ 
and  not  ground  for  a  new  trial,  though  it 
would  tend  to  G<Mttradict  the  opinions  of  sever- 
al witnesses:  it  not  showing  that  the  father 
did  not  die  Amrtly  after  hdng  injured. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  M  218-220;  Dec  Dig.  |  104.*] 

6^  WmnssBs  (S  280*}— Obobs-Examihation 

— AbqUUBNTATTVE  QrESTIORB. 

In  a  contest  between  the  heirs  of  a  father 
and  those  of  his  dau^ter,  bolh  of  whom  per^ 
ished  in  a  railroad  wreck,  In  whidi  the  ques- 
tion of  survival  was  at  issue,  and  there  was 
evidence  that  the  daughter  was  alive  when  her 
body  was  i^aced  in  a  buggy,  while  her  father 
was  apparently  dead  when  placed  In  a  car.  on 
croes^xamlnauoo  of  a  witness,  who  had  testi- 
fied that  less  than  five  minutes  had  elapsed 
between  placing  the  girl's  body  In  the  buggy 
and  that  of  her  father  in  Uie  car,  a  qnesnon 
calling  his  attention  to  an  affidavit  in  which 
he  had  stated  that  five  minutes  had  elapsed 
between  those  acta,  and  asking  whether  he 
could  recoBctle  those  two  statements,  waa  prop- 
erly excluded,  as  tending  to  merely  draw  the 
witness  into  an  argument. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Gent  Dig.  i  988.  900^  908;  Dea  IMg.  |  So^ 
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7.  EviDKTCl  g  477*)— OPiinoH  Bvidbnob— 

NOIfEXPBST  WiTnBSS. 

A  nonexpert  wltaeM  should  not  be  .uked 
whether  it  appeared  to  him  that  a  man  was 
alive  at  a  certain  time,  not  being  qiialified  to 
answer  the  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  li  22.S7-2241 ;  Dec.  Dig.  {  477.*] 

8.  Evidence  (B  314*)— Opinion  Etidihce. 

In  a  contest  between  the  heirs  of  a  father 
and  those  of  his  daughter,  both  of  whom  were 
killed  in  a  railroad  accident,  a  witness  who 
bad  testified  as  to  what  be  noticed  when  the 
father  was  placed  in  a  car  which  would  lead 
him  to  believe  that  life  was  not  extinct  was 
asked  whether  he  knew  why  the  father  was 

S laced  on  the  stretcher  while  the  girl  was  not 
[eld,  that  tiie  qaeatien  was  properl;  excluded, 
its  only  purpose  being  to  have  witness  testis 
that  those  Maclng  the  father's  body  on  the 
stretcher  believed  ne  was  alive,  when  their  be- 
lief in  that  respect  was  not  competent;  only 
a  BUtement  of  the  physical  facu  sopporting 
it  being  admissible. 

[Ed.  Mote.— For  other  ciMS.  see  Evidence, 
Gent  Dig.  H  116&-1178;  Dec  IMg.  |  314.*] 

9.  Tkial  (I  91*H-Etidbii'oe. 

A  motion  to  strike  testlmoBy  which  was 
admitted  without  objection  was  properij  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  ii  242-244:  Dec.  Dig. 

Diriment  2.  Appeal  from  Superior 
Ooart,  Fresno  County ;  H.  Z.  Austin,  Judge. 

In  the  matter  of  the  estate  of  Wallace  E. 
Loucks,  deceased.  From  a  decree  of  dlstriba- 
tion  decreeing  a  decedent's  estate  to  bis  de- 
ceased diUd,  and  from  an  order  denying  a 
motioii  for  a  new  trial,  an  appeal  was  flakaa. 
Affirmed. 

J.  M.  Walthall  and  I*  L.  Dennett  (U  U 
Cory  and  E.  E.  Shepard,  of  counsel),  for  ap- 
pellants. Frank  Kauke  and  Ernest  Klette, 
for  respondaitb. 

MELTIN,  J.  The  brothers  and  sisters  of 
Wallace  R  Loucks,  deceased,  prosecute  an 
appeal  from  a  decree  of  distribution  whereby 
the  entire  estate  of  said  Wallace  E.  Loucks 
was  giv^  to  the  estate  of  his  deceased  child, 
Thelma  Q.  Loucks,  for  the  benefit  of  her 
heirs  at  law,  her  maternal  grandparents. 
There  is  also  an  aiqpeal  from  the  order  deny- 
ing the  motion  of  said  brothers  and  sisters 
of  Wallace  B,  Loucks  for  a  new  trial. 

Wallace  B.  Loncks.  his  wife,  Elsie  May 
Loucks,  and  their  Infant  daughter,  Thelma  O. 
Loucks,  were  killed  in  a  collision  between  a 
railway  train  and  the  automobile  in  which 
they  were  passengers.  The  Instantaneous 
death  of  Mrs.  Loucks  is  tinquestliMied.  The 
principal  controversy,  therefore,  is  upon  the 
question  whether  or  not  Wallace  E.  Loucks 
survived  his  daughter,  who  was  his  only 
child.  If  he  did  outlive  her,  these  appeals 
should  be  successful;  if  Thelma  G.  Loucks 
sorrlTed  her  father,  the  decree  and  order 
from  which  aiq>eal8  are  takra  should  be  af- 
firmed. The  question  of  fact  was  tried  by 
the  oonrt,  a  Jury  having  been  waived  by  all 


Interested  parties  and  the  court  found  diat 
Wallace  B.  Londca  died  leaving  bis  dani^iter 
Thelma  as  bis  only  h^  at  law. 

Tbe  appellants  contend  that  from  tb.e  evi- 
dence received  in  the  trial  of  the  issues  of  tact 
It  was  ImposslMe  to  determine  with  anj  sat- 
isfactory d^ree  of  accuracy  whether  the  fa- 
ther or  tbe  child  died  first,  and  that,  there- 
fore, the  presumption  of  our  statute  (subdi- 
vision 40  of  section  1863,  Code  Civ.  Proc) 
should  prevail  in  tb^  favor.  That  sobdlvl- 
Bloa  Is  as  follows:  ''When  two  petsona  pec- 
ish  in  tbe  same  calamity,  aodi  as  a  wreck,  a 
battle,  or  a  confiagratton,  and  it  Is  not  shown 
who  died  first,  and  there  are  no  parUcolar 
circumstances  from  whlOh  It  can  be  Inferred, 
survivorship  Is  presomed  from  the  iwobabll- 
ities  resulting  from  the  strength,  ag^  and 
sex,  according  to  the  following  mlcB:  •  •  • 
Flftb.  If  one  be  under  flfterai,  or  ow  sixty, 
and  the  other  between  those  ages,  the  latter 
Is  presomed  to  have  snrvived." 

AiN>^auts  also  assert  tbat  tbe  harden  of 
pnning  tbe  snrrlval  of  the  ctaOd  beyimd  tbe 
lUe  of  ber  fo.t3ier  was  upon  reqKmdoitB,  and 
that  the  evidence  is  so  unsatisfactory  as  to 
compel  the  conclusion  that  they  fuied  to 
meet  the  obligation  of  this  nilfc  ^v^tiants 
advance  the  argument  tbat  the  reepondeDts 
having  failed  to  establl^  by  a  prqwido-- 
snce  of  evidence  the  death  of  Mr.  Loucks 
prior  to  that  of  bis  daughter,  erea  if  no  re- 
sort be  had  to  onr  statute  of  presumptloiis. 
tbe  decision  Should  bare  been  made  In  ac- 
cordance with  the  mis  of  the  common  law 
whereby  the  courts  refused  to  determine  who 
of  two  persons  so  related,  killed  by  the  same 
calamity,  survived  the  other,  but  distributed 
the  estates  as  if  the  deaths  occurred  at 
the  same  instant.  Joseph  t.  Seward,  81 
Ala.  687,  8  South.  682;  Taylor  v.  MploOh. 
2  FbUIlm,  Bccl.  Rep.  261;  Meson  v.  Mason. 
1  Meriv.  806;  Underwood  v.  King,  19  Bear. 
409.  and  on  review  4  De  O.  M.  &  G.  633; 
Wing  V.  Angrave,  8  H.  L.  Gas.  183;  Coye 
V.  Leach,  8  Mete.  (Slass.)  371,  41  Am.  Dec 
618;  Newell  v.  Nichols,  12  Hun  (N.  T.)  604; 
Id.,  75  N.  T.  78,  81  Am.  Rep.  424.  That  this 
requirement  of  proof  of  survival  by  a  pre- 
ponderance of  evidence  was  the  rule  at 
common  law  Is  not  seriously  doubted  by  re- 
spondents, although  they  deny  ita  appllcn- 
tioQ  under  our  probate  system. 

[1, 2 J  We  think  that  the  fact  of  sarviTor- 
shlp  must  be  established  by  a  preponder- 
ance of  evidence,  not  because  the  heirs  of 
one  decedent  or  of  another  begin  a  contest; 
but  because  it  is  the  duty  of  the  court  to 
determine  the  matter  of  heirship  and  sur- 
vival. This  duty  would  still  exist  whether 
any  one  instituted  any  proceeding  or  not. 
Nor  do  we  doubt  that,  If  preponderating  evi- 
dence were  wanting  to  satisfy  the  court 
regarding  this  matter,  the  statute  of  pn- 
somptlons  would  then  be  applicable  to  the 
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solatton  of  the  problem  to  be  determined; 
but  the  inoTlsioitB  of  inbdiTlslwi  40  of  aec^ 
tlon  1983,  Code  <tf  OIvll  Procedure,  are  only 
applicable  when  It  la  not  ahown  "who  died 
first  and  there  ate  no  particular  drcom- 
staacee  from  which  It  can  be  infwred." 
This  is  only  another  way  of  saying  that 
the  above  presnmpUon  Is  to  be  applied  only 
wh^e  the  retire  times  of  the  death  of 
persona  perishing  by  the  same  dlsastw  can- 
not be  shown  by  direct  or  drcomstantlal 
evidence  or  both.  Grand  Lodge  A.  O.  U.  W. 
T.  Miller,  8  Cal.  App^  28,  9G  Pac.  22.  In  the 
case  at  bar  then  was  a  conflict  oC  evidence, 
and  the  court,  after  hearing  all  of  the  testi- 
mony, found  the  easentlal  tect  to  be  that 
the  dilld  Thelma  anrrlved  hw  fathw. 

[S]  We  do  not  see  that  this  differs  from 
the  ordinary  case  wherein  conflicting  tee- 
tlmony  has  been  given;  and  unless  we  find, 
upon  a  study  of  the  record,  that  In  no  ra- 
tional view  of  the  evidence  was  the  court  pe- 
low  Justified  In  t^  conclusion  reached,  we 
must  sustain  the  findings  of  that  fourt. 

The  Bccidoit  occurred  a  short  distance 
from  the  town  of  Reedl^,  in  Freeno  conn^, 
and  the  hour,  according  to  the  tesUmoi^  of 
the  train  conductor,  was  10:4S  a.  m.  Afttt 
striking  the  automol^e  the  train  proceeded 
but  a  short  distance;,  and  then  backed  to 
the  seme  of  the  acddent  Mr.  Loucte  was 
still  In  the  automobile.  His  head  had  been 
so  tmahed  that  the  tmnes  of  one  ^de  of 
the  skull  were  comminuted,  and  th«e  was 
a  hole  In  the  side  of  his.  head.  The  baby 
lay  on  the  ground.  There  was  only  a  red 
spot  on  the  tfyp  of  her  Iiead,  and,  accord* 
ing  to  the  testimony  of  at  leut  <me  witness, 
there  appeared  to  be  no  fracture  of  hn 
skuU.  Different  witnesses  testified  to  the 
signs  of  life  in  liDr.  Iioncks  and  the  baby 
whCT  the  train  backed  to  the  scene  of  the 
disaster.  Of  the  tdiild,  tme  witaiess,  Mr. 
Chambers,  said:  T  saw  the  baby  wriggling 
on  the  ground.  It  aenned  to  be  very  active, 
wriggling  back  and  fortb.  I  wmt  up  pret- 
ty close  to  It  It  was  breathing,  but  not 
whining,  crying,  w  any  thing— no  noise.  Some 
one  came  aloi^  with  a  bng^,  and  we  decid- 
ed to  load  it  In  the  buggy.  They  thought 
probably  they  would  save  the  llf^  thought 
It  would  be  quicker  to  take  It  in  ttie  buggy 
than  to  delay  for  the  train.**  The  same 
witness  said  with  reference  to  Mr.  Loucks: 
"Mr.  IXH»^B  was  sitting  on  the  fioor  of  the 
automobile  with  his  bands  over  the  daah 
board.  His  body  was  wedged  in.  On  the 
side  of  bis  head  he  had  an  Injury.  It  was 
a  kind  of  blood  clot  or  something  like  that, 
a  lot  of  blood  coming  ont,  kind  of  pouring 
out  I  didn't  notice  any  brains  or  anything 
of  that  kind,  but  it  just  bled  a  big  clot  of 
blood  on  the  side  of  his  head.  He  coughed 
np  something,  I  don't  know  what  It  was. 
•  •  •  Q.  Well,  what  did  you  see  with 
r^rence  to  any  movements,  muscular  or 
otherwise,  about  him?  A.  Well,  he  gasped, 
dmply — that  is  my  idu  of  U,  simply  gaq;>ed 


and  that  was  all  there  was  about  it  I  con- 
cluded at  that  time  Uiat  he  was  dead.  I 
didn't  know  that  he  was.  Q.  Anything  aft- 
erwards at  any  time  to  make  you  change  your 
mind?  A.  No.  *  *  *  ^s  final  gasp 
seemed  to  me  like  a  oontractim  of  the 
muscles  more  than  anything  else.  Xust  sim- 
ply Uiat  ended  it  After  he  was  put  in  the 
baggage  car  I  aaw  him  there.  I  saw  noth- 
ing furthw  that  indicated  life.  As  near 
as  I  can  determine  it  the  time  from  the 
time  of  the  acddoit  to  tbe  time  the  train 
started  bade  to  Beedley  was  atwut  15  min- 
utes." 

Mr.  Chambers  also  said:  "To  the  best  of 
my  recollection  they  were  getting  Mrs. 
Loucks  in  the  car  when  they  started  off 
with  the  bat^.  It  seons  It  all  came  around 
together.  My  recollection  is  she  was  prac- 
tically In  the  car  when  tb^  started  to  take 
the  bat^.  Taking  Into  conslderatlm  every- 
thing, I  should  think  the  train  and  bu^ 
would  get  back  to  Reedl^  abont  the  same 
tim&  Ordinarily  the  train  would  back  a 
little  testw."  Mr.  Qoldm,  the  baggageman, 
noticed  a  nrascular  rdaxatim  Just  as  Mr. 
Londu  was  placed  upon  tbe  stretcher  be- 
fore the  body  was  lifted  Into  the  baggiige 
car,  but  saw  no  movemoit  afterwards.  With 
referoice  to  this  matter  he  said:  "Belaxa- 
tlon  of  the  musdes  is  what  I  supposed  I 
saw.  I  saw  no  other  indications  of  life 
aftw  that"  No  witness  testified  to  any 
movement  or  other  Indication  of  life  In  Mr. 
Loucks  after  the  train  started  for  Reedley. 
Mr.  Andrews  teetifled  that  the  baby  Thelma 
was  alive  when  he  storted  with  her  in  his 
buggy  for  Reedley,  but  she  was  apparently 
dead  jrben  he  reached  the  hotel  In  town. 
She  was  breathing,  however,  when  he  ar- 
rived at  a  point  one  block  from  the  hotel. 
If,  as  Golden  testified,  tbe  train  and  the 
buggy  readied  Reedley  about  the  same 
time,  then  tbe  court  was  Justified  In  con- 
cluding that  Mr.  Loucks  expired  first  be- 
cause be  last  showed  signs  of  life  before 
the  train  started  back  to  the  town  from 
the  scene  of  the  accident  while  the  child 
was  alive  after  the  buggy  was  in  Reedley. 
It  Is  true  that  tbe  oppoHite  theory  may  be 
sustained  upon  other  portions  of  the  evi- 
dence, and  particularly  by  taking  the  esti- 
mates of  the  passage  of  time  given  by  dlf- 
er^t  witnesses.  Mr.  Andrevra  said  he  drove 
to  town  In  four  minutes  after  tbe  baby 
was  placed  in  his  care.  The  conductor  es* 
tlmated  that  this  was  two  or  three  minutes 
aftw  the  train  returned  to  the  place  where 
the  twdies  were  lying.  The  same  witness 
stated  that  probably  tea  minutes  elapsed 
between  the  time  tbe  train  struck  the  au- 
tomobile and  the  time  the  bodies  of  Mr. 
and  Mrs.  Loucks  w^  lifted  Into  the  bag- 
gage car,  and  conns^  for  appellants  argue 
that,  therefore^  tbe  father  survived  the  child 
by  three  minutes.  This  computation  fails 
to  take  into  consideration  the  time  consum- 
ed by  backing  the  train;  bn^  aside  from 
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that,  concluslona  based  Tipon  mere  •Btlznatea 
of  time  are  voy  rarely  satlsf&ctorT.  niere 
are  few  things  about  which  wltDossee  differ 
BO  greatly  u  (jnestions  of  time.  There  ma 
testimony  tnidlng  to  cwroborate  Ctoldm'a 
statnaoit  that  tbe  train  and  the  bugsy 
must  bave  reached  Reedley  at  about  the  aame 
ttmft  Mr.  Andrews,  after  ddlTwtnff  tbe 
body  of  Thelma  loncks  to  Miss  \Vtod»  at 
tbe  hotel  In  Reedl^,  hurried  ba(&  In  an  au- 
tomobile to  the  Bcene,of  the  acddoit,  and 
fonnd  that  the  train  had  gone.  He  said  tiie 
train  must  have  been  at  or  at  least  near 
the  station  before  be  started  from  Reedley 
in  the  antomoblle;  otherwise  he  would  have 
seen  it  aa  It  backed  toward  the  town. 

[4]  Although  the  condnslon  that  Mr. 
Londca  snrrlved  his  danghtw  might  be  de- 
dndble  from  certain  selected  portions  of  the 
testimony,  there  wu  also  abundant  erldoice 
to  Justify  flte  finding  that  Theflma  outllTed 
her  father.  The  learned  Ju^e  who  tried 
tbe  case,  exporienced  as  he  la  In  weighing  ev- 
idence, was  satisfied  upon  this  point  We 
cannot  disturb  his  analysis  of  tbe  ctmfllct- 
Ing  evidence  which  he  actually  heard.  If  he 
bad  found  it  Imponible  to  reach  a  satisfac- 
tory result  from  the  evidence  offered,  doubt- 
less be  would  have  thrown  the  wel^t  of  the 
statutory  presnmptkm  Into  the  balance;  but 
this  he  evidently  found  unnecessary. 

[I]  On  tbe  motion  for  a  new  trial  ai^I- 
lants  Introduced  certain  affidavits  redtlng 
alleged  newly  discovered  evidence  to  be  offer- 
ed for  tbe  purpose  of  showing  the  time  that 
elapsed  between  the  departure  of  Mr.  An- 
drews with  the  baby  and  the  j^Ing  of  Mr. 
Loucks  in  tbe  baggage  car.  This  offered  evi- 
dence was  cumulative.  Indeed,  two  <a  the 
affiants  were  witnesses  at  the  trial  and  test- 
ified fully  with  reference  to  the  time  consum- 
ed by  the  various  occurrences  immediately 
after  the  accident  The  affidavits  of  Dtb. 
Potde^ass  and  WllUami^  who  examined  the 
body  of  Mr.  Loncks  upon  its  being  exhumed 
after  the  hearing,  were  to  the  effect  that 
the  neck  and  jaw  were  not  broken,  and  that 
death  resulted  from  injuries  to  the  head. 
While  this  testimony  would  hare  a  tendency 
to  contradict  the  oidnions  cf  certain  witness- 
es, we  do  not  see  that  it  would  detract  Arom 
the  conclusion  ttiat  death  most  have  result- 
ed very  soon  after  the  Injuries  to  tlie  bead 
of  Mr.  Loucka. 

LI]  Upon  tbe  crosB-eanmlnation  of  Ed  Dice^ 
he  was  confronted  widi  an  afllda^t  in  whldi 
be  bad  d^raeed  that  five  minutes  lapsed  be- 
tween the  placing  of  Oie  baby  In  the  buggy 
and  the  deposit  of  Mr.  Louis'  body  In  the 
car.  At  tbe  trial  he  said  this  period  was, 
he  thought,  less  than  fire  minutea  Oounsd 
asked  this  question:  "Well,  now,  can  you  rec- 
oncile the  two  statements?"  A  general  ob- 
jection to  the  question  was  sustained,  and 
this  Is  assigned  as  oror.  Tlw  question  was 


argummtatlve,  and  the  objection  to  It  was 
properly  sustained.    The  two  Btatemmti 
were  clearly  not  reconcilable,  and  the  ques- 
tion was  doubtless  asked  for  tbe  purpose  of 
involving  the  witness  In  an  argumoit  *mw 
qnestko  did  not  call  for  a  fact^  but  tor  an 
argument  in  answer  to  tbe  argument  at- 
tained In  the  question.*'   People  t.  w^yUn, 
133  CaL  21,  6S  Paa  11.  Thla  qnvtlfHi  wu 
propounded  to  Dr.  S^wand:  **JU8t  de»> 
cribe,  not  iMcessarily  In  doctor's  terma,  but 
so  we  will  understand  than,  what  the  extent 
of  tbe  Injuries  were."    Objectitm  was  made 
on  tbe  ground  that  It  was  not  idiown  tiiat 
tbe  head  was  In  tbe  same  condition  when 
the  doctor  examined  It  as  It  was  Immediate- 
ly after  tbe  Injuries  were  received.  Then 
was  no  force  In  this  obJectiOD.  True,  tbe  evi- 
dence showed  some  manipulation  of  the  brok- 
en bones  by  the  undertakers,  bnt  there  was 
nothing  to  show  any  material  change  whlcb 
could  have  been  wrought  by  m<A  mere  hand- 
ling of  the  head.  The  same  may  be  said  of 
a  like  objection  made  to  a  question  regard- 
ing the  Immediate  effect  of  audi  an  injury. 
It  was  without  merit. 

[7]  To  the  question  propounded  to  witness 
Burgan,  "Did  It  tLppeaT  to  you  that  the  man 
was  alive  when  be  was  placed  in  the  carT*  a 
general  objection  was  Sustained.  The  witness 
was  not  an  expert  The  ruling  was  proper, 
and  tbe  court  suggested  to  counsel  the  cor- 
rect method  to  be  pursued,  the  Judge  saying: 
"The  court  did  not  rule  that  you  cannot  show 
those  tacts.  It  is  simply  to  the  form  of  tbe 
question— sln^y  because  it  asks  for  an  opin- 
ion on  a  matter  he  don't  seem  competmt 
on." 

[I]  Thereafter  tbe  witness  was  permitted 
to  state  what  he  noticed  at  the  time  Mr. 
Loucks  was  placed  hi  the  car  whidb  woold 
cause  him  to  believe  that  life  vnis  not  ex- 
tinct The  objection  to  the  question,  *'W^ 
do  you  know  wtiy  he  was  placed  on  the 
stretdier  and  she  was  not  placed  on  the 
stretcher?"  was  properly  sustained.  rChe 
only  purpose  of  such  a  question  would  be  to 
elldt  a  statement  from  the  witness  that 
those  placing  the  body  on  the  stretcher  be- 
lieved Mr.  Loucks  was  alive.  Tbelr  b^ef 
was  not  pertinoit,  bnt  only  a  statemoit  of 
Oko  physical  facts  supporting  sndi  bdltf  was 
admissible  in  evidence.  Jf 

[I]  A  motion  was  made  to  strike  ont  cer- 
tain testimony  of  Dr.  Bookw.  As  tbe  doc- 
tor testified  without  objection,  there  was  no 
basis  for  sudi  motion.  People  Samario^ 
84  CaL  48(^  24  Pac.  288 ;  Brans  t.  Johnston, 
lis  CaL  IBS,  46  Pac.  906. 

Frmn  tiie  foregoing  It  follows  that  Qie  de- 
cree and  order  from  which  aniieahi  are  tak- 
en should  be  affirmed,  and  It  la  so  ordered. 

We  concur:  IOBIOAN;  J.;  BB29BHAW,  J. 
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BBBBTMAN  T.  HOVKL  BATOT  00. 
A.  %S»1.) 

(Sn^em  Gsurt  of  CaUfonii&.   Aug.  28,  191U 

1.  OttTKNARTB  (S  30*)— PEIB0H8  LIABLE  OK 

PKBaoHAL  Covenants. 
All  pMMBal  coveBanti  an  not  enforce- 
able in  equity  asaiut  t^e  grantee  of  the  cov- 
enanter. 

[Ed.  Note.— For  ether  eases,  aee  Covenanta, 
Cent.  Dig.  f  80;  Dec  Dig,  |  80.*] 

2.  TbUI,  a  401*)— FlMVINOS—OOHSTKCCnON. 

la  an  action  to  enjoin  defendant  fnHn  vio- 
late a  bnilding  restriction  contained  in  a 
deed  from  the  common  grantor  of  the  prede- 
ceMOn  in  interest  of  both  partiee,  a  finding 
that  the  yartlca  thereto  intended  the  covenant 
to  be  "tor  the  benefit  of  the  entire  tract  ot 
land  of  which  the  land  in  ctmtrOTersy  was  a 
part,"  iaimediatelr  following  a  finding  that  the 
aartiea  did  not  intend  to  create  an  assignment 
for  the  benefit  of  the  land  suteequentlv  acquir- 
ed bj  the  plaintiff  "or  of  an^  land  woatever," 
cenatmed  aa  an  entiretj  as  to  that  matter.  » 
net  a  finding  giving  to  the  pHuatiff  a  right  to 
CBfoece  the  covenant  made  for  the  benefit  of 
hia  land  which  WM  included  in  the  grantor's 
•rigiaal  tract. 

[Bd.  Note.--ror  other  cases,  see  Trial,  Cent. 
Dfg.  H  967-862;  Dec  Dig.  |  404.*] 

S.  COVEHAHTS  (I  70*)— COTEHAWTB— RUN- 
niNO  WITH  THX  LaNI>— GBBATinQ  EaBE- 
URT. 

A  covenant  not  running  with  the  land  may 
ba  far  Uie  benefit  of  property  owned  by  the 
peisMU  vbo  nwy  enfbrce  it,  bnt  that  does  not 
take  It  ont  of  the  category  of  personal  cove- 
aanta,  and  moke  It  an  easement 

[Ed.  Note.— For  other  caaea,  see  Covenanta, 
Cent.  Dig.  H  70^  71 ;  Dec.  Dig.  1  70.*] 

4.  CoVXnANTB  a  €0*)— RUNNINO  WITH  THE 
liAHD— COVKRART  IlCPOSED— BVEDKH. 

Where  the  owners  oi  land  conveyed  a  par- 
ed of  it  by  deed  ledttag  that  It  was  made  ^th 
a  covenant  mnnlng  with  the  land  herein  con- 
veyed that  a  bnilding  *  *  *  shall  be  erected 
QDon  the  premiaeB  to  be  malDtained  aa  a  Srst- 
daas  hotel,  *  *  *  the  main  part  of  which 
ahall  be  located  net  leas  than  seven  feet  from 
the  frant  line  and  twelve  feet  from  the  south- 
west  aide  line  of  the  let,  the  spaces  between 
baildlngi  and  ride  lines  to  be  maintained  as 
lower  gardens,"  with  a  provision  that,  on  re- 
moval or  deatmctiw  of  the  hotel,  the  grantee 
AeoM  rebolld,  or  apon  failure  to  rebuild  wlth- 
ia  MM  year,  ahonld  convey  the  premises  to  the 
grantor,  and  there  was  nothing  in  the  deed  to 
show  ttiat  the  grantor  had  other  adjacent  land, 
a  purchaser  from  his  grantee  was  not  charged 
with  knowledge  that  tae  original  gtaator  had 
other  pn>pert7  to  be  benefited,  and  was  enti- 
tled to  read  tlw  covraaat  as  one  creating  no 
aervltnde  that  would  pass  with  the  land,  unlesa 
then  was  a  privity  of  estate  between  the  cov- 
wantor  and  nia  grantor  at  the  time  when  the 
eoveaant  was  aiaide. 

[Ed.  Note— For  other  caaea,  aee  Gorenants, 
Dec  Dig.  I  69.*] 

5.  CovBiiAifTB  (I  ei*)— RinnnHa  with  the 

IiAKD— COTEHANT  GOKFXBRINa  BENEFIT. 

A  covenant  conferring  a  benefit  will  pass 
with  the  land  to  which  it  Is  incident 

[Ed.  Note— For  other  eaaca,  aes  Covenants, 
Dec  Dig.  I  M.*] 

&  ConirAins  Q  87*)— BUNimre  with  the 
Land— Pbivxtt  or  Ebtatx  Bitwxer  Cot- 
■hantob  and  Co vbh antes. 

Where  the  same  inatrument  containing  a 
covenant  imposing  a  burden  on  the  land  con- 
veyed conveys  the  fee  therein  to  tbe  covenantor, 


there  Is  no  privity  of  estate  between  the  parties, 
and  the  Iwraen  will  adhere  exclusively  to  the 
original  covenantor. 

[Ed.  Note.— For  ether  cases,  see  Covenants, 
Gent  Dig.  f  54;  Dec  Dig.  I  67.*] 

7.  COVENASTB  (8  70*>— CONBTETKrnOM— In- 
■raNT  OF  COVENAHTOB. 

Wtiether  a  covenant  contained  in  a  deed 
creates  an  easement  or  is  only  a  personal  cov- 
enant should  be  determined  by  a  fair  Interpre- 
tation of  tbe  grant  or  reservation  creating 
the  right. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  |{  70,  71;  Dec  Dig.  |  70."] 

8.  Covenants  (|  60*)— Running  with  the 
Land— Covenant  ConrEB&nio  Benktit— 
PEasoNAi.  Covenant. 

The  ownera  of  land  conveyed  a  parcel  of 
it  adjacent  to  "Other  land  owned  by  them  by  a 
deed  which  "covenanted  with  a  covenant  run- 
niiu  with  the  land  herein  conveyed"  that  a 
building  ahfHild  be  erected  upon  the  premises 
to  be  maintained  as  a  first-class  hotel,  the 
main  part  of  which  abould  be  located  not  less 
than  seven  feet  from  the  front  line  and  twelve 
feet  from  the  southwest  side  line,  the  spaces 
between  the  buildings  and  side  lines  to  tw  used 
for  flower  gardens,  with  a  provision  for  a  recdn- 
veyance  on  destruction  of  toe  hotel  and  failure 
to  rebuild  within  a  year.  The  hotel  was  coa- 
structed  in  accordance  with  the  covenant  and 
the  grantors  afterwards  conveyed  the  land 
adjacent  to  the  12-foot  space  by  deed  contain- 
ing a  restriction  against  placing  any  buildiI^c 
nearer  than  seven  feet  to  the  front  line,  and 
by  mesne  cMiveyances  title  to  this  pnwerty, 
on  which  stood  a  dwelling  house  with  lights 
on  tbe  northeast  side,  vested  In  the  plaintiff. 
tfcM,  in  an  action  to  enjoin  the  defendant  from 
violating  the  oovenant  in  tbe  common  grant- 
or's deed  ot  the  first  parcel,  that  the  covenant 
was  a  personal  one,  not  runnins  with  tbe  land, 
and  not  capable  of  enforcement  oy  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  67,  60;  Dec  Dig.  i  69.*] 

D^>artment  2.  Appeal  from  Superior 
Court,  Los  Angles  Ooonty;  Obas.  Monroe 

Judge. 

Action  by  John  H.  Berryman  against  the 
Hotel  Savoy  Company.  Judgment  for  avoi- 
dant, and  plaintiff  appeals.  Affirmed. 

Cryec  &  Tnttley  for  aiv^lant  Frank  G. 
Finlayson,  for  respondent 

MELVINtJ.  PlalntifCBonShtanlnJanetton 
to  restrain  the  dtfendant  corporation  from 
Tlolating  a  obtain  bnilding  restriction  con- 
tained In  B  deed  from  the  common  grantors 
of  the  predeceawrs  in  Interest  of  boiUi  parties. 
Judgment  was  givoi  In  favor  ct  defendant, 
and  we  are  called  upon  to  consider  appeals 
from  said  judgment  and  from  an  order  d^ 
nylng  plalntlfTs  motion  for  a  new  trial 

Tbere  Is  vvy  little,  If  any,  material  dif- 
ference brtweoi  the  parties  respecting  Oie 
facta  of  the  case;  the  only  serious  subject 
of  controversy  being  the  proper  Intrarpreta- 
tlon  of  tbe  building  restriction  contained  In 
the  original  deed,  and  the  effect  ct  a  subse- 
quent quitclaim  deed  whoreby  the  ort^nal 
grantors  sou^t  to  r^ease  the  present  defm- 
dant  from  any  blndli^r  force  of  sndi  restric- 
tion. In  July,  1901,  Abbott  Klnn^  and  Ma- 
tilda Dudley  were  tbe  owners  of  the  Bay 


'Forother  cases  see  same  topic  and  taction  NUHBBR  in  Deo.  Dig.  a  Am.  .pig._K<^  No.  Series  ft  K«p*r  ladeaes 
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View  tract  in  Santa  Monica.  Tbre*  lots  and 
part  ef  a  fourth  (all  adjolnlaf  and  formlnf 
one  parcel)  were  sold  to  Abaer  L.  Boss,  de- 
fendant's predecessor, la  title.  Th«  deed  of 
conveyance  from  Klnn^  and  Dndley,  par- 
ties of  the  first  part,  to  Boss,  contained  In  ad- 
dition to  the  usual  coTenants  in  a  deed  of 
grant,  bargain,  and  sal^  the  following:  *'It 
Is  provided  and  covenanted  with  a  coveaiant 
running  with  the  land  hvnAa  conreTed  that 
a  building  and  ImproveuiTOta  shall  be  erect- 
ed upon  these  premises  to  be  maintained  as 
a  first-class  hotdi,  to  cost  not  less  than  five 
thousand  ($3,0(X).00)  dollars,  and  the  main 
part  thereof  shall  be  located  not  less  than 
seven  (7)  feet  from  the  front  line  and  eight 
(8)  feet  from  the  N.  E.  side  line  and  tw^ve 
<12)  feet  from  the  S.  W.  side  line  of  said  lot, 
which  spaces  between  buildings  and  side 
lines  are  to  be  maintained  as  flower  gardens, 
and  all  front  porches  shall  be  open  and 
unobstructed  on  the  front  and  ends  thereof ; 
said  hotei  to  be  erected  and  opened  wlUiln 
Hlxty  (60)  days  from  date  hereof.  •  •  • 
And,  it  is  hereby  covenanted  ftiat  if  tiie  hiH 
t^  should  be  r«noved  from  said  gromids  or 
should  be  destroyed  by  fire  or  other  ele- 
meats,  that  parties  of  the  second  part  shall 
rebuild  said  hotel  or  make  oth«  Inqtror*- 
ments  on  Bald  lots  to  the  full  value  as  here- 
tofore agreed  upon  and  on  failure  so  to  do 
within  one  year,  the  said  party  of  tiie  second 
part,  his  heirs  or  assigns,  shall  reoimv«y  the 
said  premises  to  the  parties  of  the  first  part, 
their  heirs  or  assignB.  on  payment  of  twtfve 
hundred  and  fifty  dollars." 

The  hotel  was  constructed  la  accordance 
with  the  covmant  attove  quoted.  In  Septem- 
ber, 1902,  one  Juulphw  purchased  from  Kin- 
ney and  Dudley's  grantees  of  her  Interest  In 
Bay  Tieiw  tract,  property  adjoining  that  pre- 
viously Qonvi^ed  to  Boss.  Tbe  deed  to  Jun^ 
ipher  contained  a  restriction  against  placing 
any  building  nearer  tlian  seven  fMt  to  the 
front  line  of  the  property  conveyed.  By 
mesne  conve^-ances  the  title  to  this  propoty 
was  vested  In  Mary  A.  Berryman  In  1908. 
She  erected  a  three-story  building,  one  wall 
of  whidi  was  on  the  line  between  her  land 
and  that  of  defendant  There  ore  many 
windows  for  the  admission  of  light  and  air 
to  this  building  ov^rloolcing  tlie  12-foot 
space  on  defendant's  property.  Mary  A.  Ber- 
ryman on  May  15,  1006,  conveyed  this  last- 
mentioned  property  to  hee  husband,  the 
plaintiff,  who  owned  it  at  Oie  time  when  It 
Is  alleged  defmdant  tbreatmed  to  bolld  on 
the  12-foot  strip  above  mentioned  in  su<di  a 
mann»  as  to  Shut  off  light  and  air  from  the 
windows  on  that  side  of  the  building  adja- 
ceaat  to  dtfmdant'a  land.  In  May,  1008,  Kin- 
ney and  Dndley  quitclaimed  to  the  Hotel 
Savoy  Ck>mpttny  all  of  the  property  previ- 
ously conveyed  by  them  to  Robs;  snch  con- 
veyance being  "gtvoi  especially  for  the  pur- 
iwsa  of  quitdalmlng  and  releasing  the  cov- 
enants and  restrlctlOTB  contained  In  and  pro- 
Alded  by^  tbslr  deed  to  Boas, 


After  a  trial  of  the  Issues,  the  court  f omid 
that  the  covenant  providing  for  the  nialnt» 
nance  of  an  open  space  next  to  the  land  of  t^ 
wards  acquired  by  plaintiff  was  not  inserted 
in  tke  deed  for  the  benefit  of  "any  particalmr 
property  wiiatsoerer,"  that  It  was  not  dw 
IntentlMi  of  any  of  ttie  parties  to  the  deed 
to  create  an  easement  tta  the  baieOt  of  the 
land  now  owned  by  plaintiff  and  that  It  "was 
the  intention  at  the  parties  that  said  cove- 
oant  should  be  for  the  benefit  of  the  entire 
tract  of  land,  of  whldb  the  land  in  coatrov- 
ersy  was  a  part"  The  court  also  found  that 
the  title  did  net  pass  to  defoidant  subject  to 
the  covenants  contained  in  the  deed  to  Boss; 
that  snch  oovoiants  created  a  mere  personal 
right  In  favor  of  Khme^  and  Dudley;  that 
tills  right  was  surrendered  by  the  quitclaim 
deed;  and  ^t  the  covenants  in  the  deed  to 
'  Boss  did  not  run  with  the  land.  It  was  al- 
so foimd  that  the  wall  of  plaintiff's  bnlldins 
oicroadied  slightly  on  defendants  land. 

Appedlant  cont«ids  that  the  deed  to  Boea 
and  ttuit  to  Junipher,  eadi  omtainlog  a  re- 
striction against  building  nearer  the  front 
line  of  the  property  than  seven  feet,  createa 
reciprocal  (^ligations  enforceable  In  equity, 
titber  as  covoiants  fliat  ran  with  t&e  land 
or  as  poaonal  covenants  with  whldi  a  court 
of  diancery  will  compel  compliance  by  per- 
sona taking  tlie  reqwctlve  parc^  with  dae 
notice  of  the  mutual  agreonenti.  We  cannot 
acc^t  this  view  of  the  law. 

[1]  As  was  said  in  Los  Angeles  Terminal 
JmuA  Cb.  T  SonUian  Pacific  B.  B.  Co..  136 
Gal.  42,  6ft  Fac.  810:  "That  there  are  person- 
al covenants  enforceatile  in  equity  against 
the  grantee  of  the  covenantor  is  ctmceded; 
but  that  proposition  is  tax  from  bring  appli- 
cable In  ia  cases,  tm,  it  It  were,  it  wonid  re- 
sult tliat  all  purriy  pwsonal  covenants  In 
any  manna:  relating  to  land  would  have  the 
same  effect  as  those  which  do  run  with  the 
land."  The  covensBt  In  ttw  deed  to  Boss  la 
aflirnuitlv&  By  It  the  covenantor  agrees,  tn 
the  future,  to  erect  a  baUdlng  at  a  cotaln 
cost  and  in  a  certain  mannsr.  On  tke  otber 
hand,  the  deed  to  Junlidier  contains  a  nega- 
tive covenant,  a  typical  bnllding  restriction 
whereby  the  covenants  agrees  to  place  no 
building  nearer  the  front  line  of  his  proper- 
ty than  seven  feet  niete  is  no  mention  of 
adjoining  property  in  the  deed  to  Boss.  In- 
deed, then  is  nothing  in  that  deed  to  show 
that  Kinney  and  Dudl^.  the  grantors  of 
I10S9,  had  any  interest  In  any  invp^y  other 
Uian  that  described  In  the  said  deed.  In 
other  wrds,  no  dominant  tenement  Is  de- 
scribed to  which  the  restriction  In  tlie  deed 
to  Bosa  mitfit  make  his  land  a  servient  tene- 
ment 

(21  Aiqsellant  Insists  th^  Jndgmeat  Should 
have  be«a  entered  upon  the  findings,  because 
the  court  found  that  the  parties  intended  the 
covenant  in  question  to  be  '*for  the  boieAt 
of  the  entire  tract  of  land  of  which  tlie  land 
in  controversy  was  a  part"  Since  the  whole 
ladndcs  a  part^  we  are  aAed  to  Intsrpcei 
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tbls  finding  as  siring  to  tbe  plaintiff  tb* 
right  to  enforce  tbe  covenant  made  for  tbe 
b^oBt  of  hlB  land  whidi  was  included  In 
tbe  original  Bay  View  tract  Tbe  finding 
upon  this  matter,  however,  must  be  read  in 
Its  entirety.  Tbat  part  of  It  which  declares 
that  ItosB  and  his  grantors  Intended  the  cov- 
enant to  operate  for  the  boiefit  of  the  whole 
tract  of  land  Immediately  follows  a  finding 
that  the  parties  did  not  Intmd  to  create  an 
easement  for  the  bwieflt  of  th«  land  subse- 
qnently  acquired  by  Berryman  "or  of  any 
land  whatever."  Read  as  a  whole  the  find- 
ing Is  neither  ambiguous  nor  in  opposition 
to  respondent's  theory  of  the  case. 

[3]  A  covenant  not  running  with  the  land 
may  be  for  tbe  benefit  of  property  owned  by 
the  persons  who  may  enforce  it,  but  that  fact 
does  not  take  It  out  of  tbe  cat^ory  of  per- 
sonal covenants  and  make  It  an  easement 
Examining  the  words  of  the  covenant  Itself, 
we  cannot  see  tbat  It  creates  an  eeBement 
running  with  plaintUTs  land. 

[4,  6]  It  purports  to  be  a  covenant  running 
with  the  "land  conveyed,"  and  there  Is 
nothing  In  the  deed  Itself  to  show  that  the 
grantors  owned  another  foot  of  land  in  that 
Tldnlty.  Defendant,  therefore,  as  a  subae- 
quent  pnrdiaser  of  the  land  could  not  be 
charged  with  knowledge,  derived  from  tbe 
record,  that  Kinney  and  Dudley  owned  other 
property  to  be  bmefited  and  tbe  evidence  ad- 
duced at  the  trial  showed  no  such  knowl- 
edge. He  had  tbe  right  to  read  the  covenant 
in  the  deed  to  Boss,  Imposing  as  It  did  a 
burden  on  his  property,  as  one  creating  no 
servitude  tbat  would  pass  with  the  land.  To 
that  covenant  tbe  language  of  this  court  In 
Loa  Angeles  Terminal  Land  Oo.  v.  Southern 
Pacific  B.  B.  Co.,  supra,  is  entirely  appli- 
cable: 

"It  was  not  made  for  the  benefit  of  tbe  lot 
conveyed,  but  purported  to  Impose  a  burden 
thereon  by  restricting  Its  use;  and  while  a 
bowflt  will  pass  with  the  land  to  which  It  la 
Incident  a  burden  will  adhere  exclusively  to 
the  original  covenantor,  unless  a  privity  of- 
estate  or  tenure  subsist  or  be  created  be- 
tween tbe  covenantor  and  covenantee  at  tbe 
time  when  the  covenant  Is  made.  Webb  v. 
Rossell,  3  Term  Rep.  3^,  402;  Hurd  v.  Cur- 
tis, 19  PiclE.  (Mass.)  4G9;  Bally  v.  Wella,  3 
Wlls.  2S,  29."  j 

[I]  "Here  there  was  no  privity  of  estate 
between  the  parties,  for  by  the  same  Instru- 
ment which  contained  tbe  covenant  the  fee 
was  conveyed  to  the  covraantor.  Under  the 
feudal  eystmi  the  t^nsfer  of  every  estate 
created  privity  of  tenure  between  the  parties, 
and  hence  both  the  burden  and  the  benefit 
of  all  covMiants  made  by  eltbw  bound  and 
profited  the  assignee  of  either  as  an  Incident 
to  the  land.  'Bnt  when  the  statute  of  quia 
emptores  abolisfaed  snblnfendation,  this  priv- 
ity no  longer  existed  In  cases  where  a  fee 
was  tranef erred  snd  no  reversion  was  left  In 
the  donor,  and  it  became  a  rule  that  cove- 
nants which  imposed  any  charge,  burden,  or 


obllgatlen  upon  tbe  land  were  hdd  not  to 
be  inddcnt  to  it  and  therefore  Incapable 
of  passing  with  It  to  an  assignee.  •  «  * 
But  on  tbe  other  band,  if  the  covenant  were 
one  intended  to  benefit  the  land,  It  was  con- 
sidered to  be  lacid^t  to  and  run  vrltb  the 
land,  and  therefore  whoever  might  become 
the  owner  of  the  land  would  also  become  en- 
titled to  the  benefit  of  the  covenant'  Rawle 
on  Covenants  for  Title,  p.  314.  So  our  Civil 
Code  (section  1462)  provides;  'Every  cov- 
enant contained  In  a  grant  ef  an  estate  In 
real  property,  whidi  is  made  for  the  direct 
b^eflt  of  the  property,  or  Btnne  part  of  It 
then  In  existence,  runs  with  tbe  land' ;  and 
section  1461  of  tbe  CivU  Code  provides  that 
'the  only  covenanQs- which  run  with  the  land 
are  those  specified  In  tbls  titles  and  those 
which  are  Incidental  thereto.' " 

Appellant  says  tbat  the  Judgment  cables 
Kinney  and  Dudley  to  ^ofit  by  their  own 
wrong;  that,  after  selling  their  property  at 
high  prices  because  of  the  Improvements  on 
the  lota  now  owned  by  respondent  they  qult- 
'  claim  for  a  consideration  to  the  hotel  com-  ^ 
pany  that  restriction  upon  wbi<A  appellant ' 
had  depended  as  Insuring  the  free  admission ' 
of  light  and  air  to  one  side  of  bis  building. 
But  tb^  are  not  parties  to  tbls  action,  nor 
are  they  seeking  equitable  relief.  Respond- 
ent In  purchasing  the  laud  in  question  tiad  a 
right  to  depend  upon  tbe  title  as  conv^ed 
to  his  predecessors  and  to  blm.  In  the  deed 
to  Ross  be  found  a  provision  which  possessed 
all  of  the  characteristics  of  a  personal  cove- 
nant The  deed  provided  tbat  In  tbe  event 
of  the  destruction  of  the  hotel  by  fire  it 
must  be  rebuilt  or  Improvement  on  the  land 
must  be  made  "to  the  full  value  as  hereto- 
fore agreed  upon,"  or  otherwise  the  vendors 
or  their  assigns  might  repurchase  at  a  stip- 
ulated price.  There  was  no  inwlsion  that 
tbe  building  restriction  should  aiq>ly  to  such 
new  structure  or  improvements.  True,  as 
appellant  says,  this  contingency  never  arose, 
but  nevertheless  the  provision  with  referraice 
to  rebuilding  In  case  of  fire  Is  very  Illuminat- 
ing. It  Indicates  that  the  parties  did  not 
Int^d  tbe  building  restriction  theretofore  ex- 
pressed In  the  deed  to  be  perpetual  and  to  pass 
as  an  easement  for,  if  such  bad  been  their 
IntentloD,  there  would  have  been  some  effort 
to  require  the  reconstruction  of  the  building, 
in  case  of  fire,  upon  the  same  lines  and  for 
tbe  same  uses  as  the  original  structure. 

[7]  The  Intention  of  the  parties  should  be 
"det^mlned  by  a  fair  Interpretation  of  tbe 
grant  or  reserve  creating  the  easement" 
Peck  v.  Conway,  119  Mass.  549.  As  was 
said  in  Clapp  v.  Wilder,  176  Mass.  341,  57 
N.  B.  605  (50  L.  R,  A.  120):  "It  seeras  to 
us  tbat  In  all  these  cases  It  Is  better  to  get 
at  the  Intentton  of  the  grantor  from  the  lan- 
guage of  the  deed,  inten^eted  In  the  light 
of  the  attending  drcnmstauces,  than  to  con- 
jecture the  Intent  from  the  drcnmetances, 
and  th«i  to  mak*  tkc  lufiug*  ef  ttat  deed 
bend  to  tbaf* 
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[t]  Authority  ia  not  liK^lof  to  iupport  the 
lELterpretiatlon  glTen  by  the  trial  court  to  tbe 
deed  whl<di  was  the  basla  of  this  action.  In 
Bads^  T.  Boardman,  16  Gray  (Mass.)  5CS8, 
the  facts  were  as  followa:  One  Downing,  (he 
owner  of  a  tract  of  land,  coareyed  to  the  de- 
fendant a  certain  lot,  "subject  to  ths  follow- 
ing  restriction:  that  no  ouCbnlidlngs  or  shed 
shall  eTer  be  erected  we8tN>ly  of  the  main 
bnlldlnc  of  a  greater  h^bt  than  those  now 
standing  thereon."  Downing  subsequently 
conreyed  the  adjoining  lot  to  another  person, 
and  plaintiff  through  various  mesne  convey- 
ances acquired  title  to  it  The  bill  whereby 
the  plaintiff  sought  to  enforce  the  restriction 
In  the  deed  was  dismissed,  and  In  upholding 
this  coarse  the  Snpreme  Court  of  Massa- 
chnsetts  said:  'Hie  Infirmity  of  the  plain- 
tiffs case  la  that  there  Is  nothing  from  which 
the  court  can  infer  that  the  restrlctioo  in  the 
deed  from  Downli^  to  Boardman  was  Insert- 
ed for  tiie  benefit  of  the  estate  now  owned 
by  the  plainOff.  If  It  appeared  that  the 
parties  to  that  conTeyance  Intended  to  create 
or  leaem  a  right  in  the  nature  of  a  servi- 
tude or  easement  In  the  estate  granted,  which 
should  be  attached  to  and  be  deemed  an  ap- 
purtenance of  the  whole  of  the  remaining 
parcel  belonging  to  the  grantor,  of  which  the 
plalntlfTs  land  forms  a  part,  then  it  is  dear, 
on  the  prlndides  dedared  in  the  recmt  deci- 
sion of  Whitney  r.  Union  Hallway,  11  Gray 
(Mass.)  308,  71  Am,  Dec  715,  that  the  plain- 
tiff would  be  entitled  to  Insist  on  its  enjoy- 
ment, and  to  enforce  his  rights  by  a  remedy 
in  equity.  But  there  Is  an  entire  absence 
of  any  language  In  the  deeds  under  whidi  the 
parties  claim,  from  which  it  can  be  fairly 
Inferred  that  the  reetTlctl(Hi  in  the  deed  to 
the  defendant  against  wecttng  his  building 
abore  a  certain  height  was  intended  to  enure 
to  th.9  benefit  of  the  estate  now  owned  by  the 
plaintiff.  The  restriction  is  in  tlie  most  gen- 
eral terms,  and  no  words  are  used  which 
indicato  the  object  of  the  grantor  in  Insert- 
ing it  in  the  deed.  Nor  Is  there  any  lan- 
guage in  tlie  deeds  under  which  the  idalntlff 
claims  title  which  refers  sped  flea  lly  to  this 
restriction,  or  from  which  any  Intent  is 
shown  to  annex  the  benefit  of  this  particular 
restriction  to  the  i^lntiff's  estate.  Gen- 
erally, when  SBcfa  a  right  or  privilege  Is  re- 
served, tlie  purpose  Intended  to  be  accom- 
plished by  It  Is  stated  In  the  conveyance  or 
can  be  gathered  from  a  plan  referred  to 
therein,  or  from  the  situation  of  the  prop- 
erty  with  reference  to  oth^  laud  of*  the 
grantor.  All  parties  then  take  with  notice 
of  the  right  reserved  and  the  burden  or 
easement  imposed.  But  the  conreyances  in 
the  present  case  contain  no  such  clause,  nor 
is  there  anything  In  the  terms  of  the  grant, 
or  In  the  circumstances  surrounding  the  par- 
ties when  it  was  made,  to  lead  to  an  Infer- 
ence in  favor  of  the  claim  set  up  by  the 
plaintiff.  For  aught  that  appears,  It  might 
have  be«i  intended  by  the  parties  for  the 
bejieflt  of  ]Oie  grantor  only  so  long  is  he  ze- 


malned  tiw  owner  of  any  of  the  land  <^ 
whldi  that  oMLTi^ed  to  the  plaintiff  original- 
ly formed  a  part  ^wever  tills  may  be,  It 
Is  certain  that  the  defendant  took  his  grant 
without  tny  notice,  ^ther  erpnm  or  ccm- 
Btmctive,  that  this  restriction  was  Intended 
for  the  ben^  of  the  plaintiff's  estate,  niis 
Is  the  material  distinction  1>^>reen  the  cue 
at  bar  and  that  «f  Whitney  r.  Union  Rail- 
way, above  cited.  And  it  is  Tital  to  tte 
rights  of  the  parties,  because,  as  the  case 
stands,  the  plaintiff  Is  not  entitled  to  avail 
himself  of  the  equitable  principle,  tltat  thit 
defendant  has  taken  his  estate  with  notice 
of  a  stipulation  for  the  benefit  of  the  estatie 
now  owned  by  tha  plaintiff,  which  in  equity 
by  accepting  the  grant  the  defoidant  would 
be  bound  to  observe.  We  an  thertfore  of 
opinion  that  the  <dause  in  taie  deed  to  tlie 
d^endant,  creating  the  restriction  en  tlw 
enjoymrat  of  his  estate,  must  be  constraed 
as  a  personal  covenant  merely  with  the  oric- 
inal  grant<»,  which  the  idaintUt  cannot  ask 
to  hare  enforced  in  this  suit" 

JeweU  r.  Lee,  14  Allen  (Mass.)  14S,  SS 
Am.  Dec.  744,  has  many  features  resemWns 
tbe  case  at  bar.  One  Bates,  who  waa  the 
owner  of  land  lying  on  both  sides  of  Orloit 
street,  Swampscott,  conveyed  a  pwtlea  urn 
the  southerly  side,  bordering  upon  tSie  ocean, 
"upon  condition  that  the  granted  fvemlaea 
shall  be  used  for  no  other  purpose  or  pni^ 
poses  than  those  for  which  they  are  new 
used,  namely,  for  bathing  and  boating  upwa 
the  beach,  excepting  only  that  low  bathing- 
houses  may  be  built  thereon ;  it  b^ng  onder- 
stood  and  agreed  that  tlie  grantee,  tala  htSxm 
or  assigns,  may  omamoit  the  granted  pron- 
Ises  in  sudi  manner  as  shall  not  be  incon- 
sistent witA  the  foregoing  oondlti<m.''  Sob- 
saquoitly  Stephoi  WardweU  rdeased  bis  In- 
terest to  Eb^  and  the  latt^  conveyed  tiie 
westerly  part  thereof  to  i^alntlfl  subject  te 
the  condition  expressed  in  the  deed  fpom 
Bates.  In  the  following  year  Wardwdl  con- 
veyed to  Gray  tbe  lot  adjoining  plaintiff's 
property  on  tbe  east,  subject  also  to  the 
aforon^tloned  condition,  and  Gray  quitf 
claimed  to  d^mdant  The  profi&tj  on  tlie 
north  side  of  Orlott  street  was  also  con- 
veyed by  Bates  to  tbe  Wardw^ls,  and 
through  mesne  conveyances  Jewdl  and  Ijae 
obtained  title  tk>  lota  Immediatflly  cqppositie 
their  respective  holdings  on  the  south  side  ct 
the  street.  Defendant  -with  fall  knowledge 
of  tbe  restrictions  in'  the  deed  from  Bates  to 
Wardw^  fwciMued  in  vioIatUn  tbereof  to 
more  a  house  onto  his  lot  ^Intlff  sned  t» 
enjoin  him  from  so  doing.  After  the  suit 
was  Instituted,  defendant  procured  and  caus- 
ed to  be  recorded  instmmeuts  rtieasing  all 
the  owners  of  land  on  tbe  south  skle  of  the 
street  from  the  cMdltlon  in  tbe  deed  to  the 
Wardw^  Plaintiff's  bill  was  dismissed,  the 
court  saying,  among  othw  things:  "So  tmx 
as  we  are  able  to  see,  tfaore  Is  nothing  to 
dlcato  tbat  tbe  original  grantor  of  tbe  pcen»> 
iss^  In  ■iinMrii^  tbe  oondttta^  had  any  ini* 
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tent  to  ncnlate  or  ooatnA  the  poaBoaalon  or 
enjojiuent  of  a*  pmnlBM  for  the  benefit  of 
SBbMqaeflt  owners  or  grantees  of  ttae  eetate, 
or  any  part  of  It;  but  that  it  was  Impoeed  by 
talm  solely  for  his  own  private  and  perscmal 
benefit,  as  the  owner  ot  other  lots  In  the 
Tidnlty,  In  which  the  preaent  idafaitiff  has 
no  Interest  whatorer.** 

Sharp  T.  Bopes,  110  Man.  881.  was  a  case 
hi  which  the  ownw  ot  a  tract  ot  land  sab- 
dlTlded  It  lato  lota  for  sale.  Two  adjoin- 
ing parcels  wm  sold  subject  for  the  term 
of  15  years  to  certain  restrictions,  one  of 
which  was  that  no  bnlldlng  should  be  erect- 
ed within  20  feet  of  the  street  Plain- 
tiff and  defendant  were  sabasqnent  gran- 
teefl,  and  tbe  former  sought  to  enjoin  tbe 
latter  from  bnlldlng  within  20  feet  of  the 
street  In  dlscoaalng  tbe  bill  the  court  used 
the  following  language:  "It  Is  not  claimed 
that  in  r^ard  to  any  of  the  lots  there  was 
any  written  covenant  by  the  grantor,  and  It 
does  not  appear  that  then  was  any  exi»'eBS 
stipulation  or  direct  assurance  on  bis  part 
that  any  pawn  who  should  purchase  a  lot 
on  the  north  side  of  that  stre^  Bfaonld  have 
the  benefit  of  a  restriction  binding  all  the 
other  purdiasers  to  leave  an  opot  space  be- 
tween  their  dwdllng  bouses  and  tbe  street. 
Tbe  only  ground  upon  which  the  plaintiff 
can  rest  htx  dalm  that  the  restriction  in 
qnestlon  was  Intended  to  oporate  for  the 
ben^t  of  all  the  purchasm,  and  to  establish 
ft  general  plan  ot  building,  by  wbldi  each  one 
would  acquire  a  rlgbi;  In  the  nature  of  an 
•aaemeat  In  the  land  purchased  by  the  oth- 
ers^ to  to  be  found  In  the  fact  that  in  bis 
transactlona  with  two  separate  and  inde- 
pendent purchasers  the  grantor  conveyed  a 
portlMi  of  tbe  land  in  eadi  case,  subject  to 
the  terms  and  conditions  set  forth  In  the  bill 
of  complaint.  *  *  *  It  Is  undoiAtedly 
true,  and  has  often  be«i  decided,  that  where 
a  tract  of  land  is  subdivided  Into  lots,  and 
flioae  lots  are  conveyed  to  separate  purcfaas- 
ers,  subject  to  conditions  ttiat  are  of  a  nature 
to  opwate  as  Inducements  to  the  purchase, 
and  to  giro  to  each  purchaser  the  bmeflt  of 
a  goteral  plan  of  bnlldlng  or  occupation,  so 
that  each  shall  have  attkdied  to  bis  own  lot 
a  right  In  the  luiture  of  an  easement  or  in- 
corporeal hereditament  in  the  lots  of  the 
others,  a.  right  is  therein  acquired  by  each 
grantee  which  he  may  enforce  against  any 
other  icrantee.  Whltta^  r.  Union  Railway 
Co.,  11  Gray  (Mass.)  868,  71  Am.  Dec.  TIS; 
Parker  v.  Nightingale  6  Allen  (Mass.)  341, 
83  Am.  Dec  6^ ;  linzee  v.  Mixer,  101  Mass. 
512 ;  Tnlh  V.  Moxhay,  2  Pha  Gh.  774.  But 
In  the  case  at  bar  there  is  nothing  from 
whlcA  the  court  can  infer  that  the  reetrie- 
tlcm  contained  In  the  deed  from  Heath  to  tbe 
defoidant  ma  Intended  for  the  benefit  of  tbe 
estate  now  owned  by  the  irialntlfl.  No  such 
purpose  can  be  gathered  from  the  plan,  or 
from  tbe  situation  of  the  property  with  ref- 
erence to  other  land  of  tbe  grantor.  It  pur- 
ports to  b«  ft  condition  Imposed  1^  the  gran- 


tor, and  tbe  deed  pi^ts  out  tbe  mode  In 
which  be,  his  btirs,  or  doTleeee  may  mforce 
It  Neither  of  the  deeds  under  which  these 
parties  respectively  claim  purports  to  give 
the  grantee  any  such  right  against  any  other 
grantee.  For  aught  that  appears,  tbe  condi- 
tion may  have  b&ea  Intended  for  tSie  b^efit 
of  tbe  grantor  or  his  family,  as  long  as  they 
contlnned  to  own  the  dw^llng  bouse.  Ilie 
burden  of  proof  la  upon  the  i^intlff,  If  she 
tosiats  upon  giving  to  that  condition  any 
wider  awUcation,  and  this  burden  we  do 
not  find  that  she  has  sustained." 

Of  a  similar  restriction  the  same  court 
said  In  Skinner  v.  Sbepard,  180  Mass.  181: 
"Undoubtedly  Willis  Bncknam  might  have 
enforced  the  first  restriction  while  be  lived ; 
but  there  is  nothing  in  the  deed  which  shows 
that  the  parties  Intended  that  the  restriction 
as  to  building  within  26  feet  of  Qieen  street 
should  create  a  servitude  or  easement  In  the 
grauted  land,  which  should  attach  to  and  be 
an  aK>urtonance  to  any  neighboring  land. 
Tbe  mere  foct  which  the  plalnUlb  offered  to 
prove  that  WUIls  Bu<^am  at  the  time  he 
conveyed  to  Mnnroe  and  others  was  the  own- 
er of  land  separated  from  the  eetate  granted 
by  tbe  Wobnm  Branch  Railroad  Is  not  suffi- 
cient to  show  that  tbe  object  of  the  restric- 
tion was  to  benefit  this  land.  In  the  absence 
of  any  words  In  the  deed  to  this  effect,  or 
any  reference  to  a  plan  i^owlng  a  genanl 
scheme  of  Improvanmt,  the  grantees  took 
their  estatie  without  any  notice,  express  or 
constructive,  that  the  restriction  was  Int^d- 
ed  fOr  the  beoeflt  of  the  adjoining  estate. 
For  anything  that  appears.  It  may  have  been 
intended  only  for  tbe  b^eflt  of  the  grantor 
and  for  his  personal  convenience.  Jeffries  r. 
Jeffries.  117  Mass.  184;  JeweU  v.  Lee^  14 
Allen  (Mass.)  145,  92  Am.  Dec  744 ;  Badger 
T.  Boardman,  16  Oray  (Mass.)  560.  We  are 
therefore  of  opinion  that  Hie  restriction  as  to 
building  nnut  be  constmed.  not  as  a  condi- 
tion which  tbe  beSn  ot  Uie  grantor  can  w- 
force,  but  as  a  personal  covniant  merely 
with  the  grantor;  and  that  after  bto  death, 
it  created  no  Incumbrance  or  sarltude  upon 
the  estate  for  whldi  the  plaintiffs  can  main- 
tain this  action."  See  also,  Low^  Institu- 
tion for  Savings  v.  City  of  Lowell,  163  Mass. 
630,  27  N.  E.  518.  which  holds  that  tbe  bur- 
den of  proof  is  on  the  i^intlff  to  show  fnun 
the  terms  of  the  grant  or  from  the  situation 
and  drcnmstances  that  tbe  grantor  intended 
to  create  a  servlfade  enuring  to  the  land  It- 
self. Beals  T.  Oue,  138  Mass.  188:  C\a.w 
V.  Wilder,  supra;  Kr^eler  t.  Anlbacb,  SI 
App.  DIv.  691,  64  N.  T.  8npp.  90S. 

The  case  of  Jndd  t.  Boblnson,  41  Colo. 
222,  92  Pac  724,  m  Am.  St  Sep.  128,  was 
one  In  which  an  owner  of  iHroperlj  In  Colo- 
rado Springs  sought  to  enforce  a  condition 
against  the  sale  ot  intoxicating  liquors  con- 
tained in  an  original  deed  to  defendant's 
grantor.  Plaintiff  had  secured  bis  title  by 
mesne  oonv^^nces  ftom  the  same  original 
source.  The  deed  provided  tfiat  no  Intoxl- 
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catlDg  llan<»  ahonld  ever  be  sold  or  dispoeed 
of  at  a  place  of  public  rewrt  on  tbe  premises 
thereby  (ranted,  and  the  Supreme  Court  beld 
tbat  the  condition  was  valid  and  enforceable 
as  between  the  grantor  and  Its  cranteee 
(citing  Cow^  T.  Oolo.  Springs  Co.,  8  Colo. 
82,  and  Gowell  t.  Springs  Co.,  100  U.  S.  66, 
25  L.  Ed.  647),  bat  that  It  by  no  means  fol- 
lowed that  any  owner  of  a  lot  In  Colorado 
Springs  might  enforce  the  clause  against  any 
other  lot  owner.  In  polndng  out  the  dis- 
tinction between  a  personal  covenant  and  one 
Inuring  to  the  ben^t  of  neighboring  land,  tlie 
court  said:  "De  Gray  v.  Monmouth  Beach 
Qubhouse;,  60  N.  J.  Eq.  329,  24  Atl.  388,  Is 
one  of  the  numerous  authorities  relied  upon 
by  app^ants  to  sustain  th^  right  to  main- 
tain tills  action.  The  covenant  In  the  deed 
In  this  action  was:  'And  the  said  party  of 
the  second  part,  for  himself,  his  heirs  and 
assigns,  doth  hereby  covenant  to  and  with 
the  said  Danl^  Dodd  and  Francis  Mackin, 
tb^  heirs,  executors  and  administrators, 
that  he,  the  said  party  of  the  second  part,  his 
heirs  or  assigns,  wUl  not  at  any  time  here- 
after erect  or  permit  upon  any  part  of  the 
said  lot  any  hotel,  drinking  saloon,  gaming 
house,  slaughter  house,  furnace,  manufac- 
tory, brewery,  distillery,  or  building  for  the 
curing  of  fish,  or  for  any  other  uses  or  pur- 
poses that  shall  depreciate  the  value  of  the 
netghhortng  propertv  for  dwelling  houses.' 
The  opinion  reviews  the  English  and  Ameri- 
can authorities  upon  the  subject  here  under 
discussion  and  sums  up  the  conclusions  of 
the  court  as  follows  at  page  340  of  50  N.  J. 
Eq.,  at  page  382  of  24  Atl.:  'The  law,  de- 
duclble  from  these  principles  and  the  au- 
thorities applicable  to  this  case,  Is  tbat  where 
there  Is  a  g«ieral  scheme  or  plan,  adopted 
and  made  public  by  tbe  owner  of  a  tract, 
for  tbe  development  and  improvemwt  of  the 
property,  by  which  It  is  divided  Into  streets, 
avenues  and  lots,  and  contemplating  a  re- 
striction as  to  the  uses  to  which  buildings  or 
lots  may  be  put,  to  be  secured  by  a  covenant 
embodying  tbe  restriction,  to  be  Inserted  In 
each  deed  to  a  purchaser,  and  It  appears  by 
writings  or  by  the  circumstances  that  such 
covenants  are  Intended  for  the  benefit  of  all 
the  lands,  and  that  each  purchaser  la  to  be 
subject  to  and  to  have  the  benefit  thereof, 
and  the  covenants  are  actually  Inserted  In  all 
deeds  for  lots  sold  in  pursuance  of  the  plan, 
one  purchaser  and  his  assigns  may  enforce 
the  covenant  against  any  other  pnrcliaser 
and  his  assigns,  If  he  has  bought  with  knowl- 
edge of  the  scheme,  and  the  covenant  has 
been  part  of  the  subject-mattOT  of  his  pur- 
chase.' It  affimiativ^y  appears  from  the 
amended  complaint  that  appellants  were  not 
parties  to  the  original  covenant  contained  In 
the  deed  under  which  appellee  Robinson  de- 
rives title  to  her  property.  In  such  cases  It 
is  beld  that  an  action  Is  not  malntalnabie  (1) 
in  which  it  does  not  appear  that  the  covenant 
was  entered  into  for  the  benefit  of  the  land 
of  which  plaintiff  has  become  the  owner,  and 


(2)  in  which  It  appears  that  tbe  corenant  has 
not  entered  Into  the  consideration  of  plain- 
tiff's pnnsbase.  From  the  very  nature  of  the 
case^  a  covenant  restricting  the  use  of  land 
will  not  be  enforced  against  a  subsequent 
puTduLBW  without  notice,  actual  <n-  con- 
stTucttT^ ,  of  the  cov^iant.  *  *  *  1^  its 
terms  tbe  covenant  is  limited  to  the  land 
*hef«by  granted.'  'In  13Ub  respect  It  dlffos 
wlddy  from  oovoiants  which  in  express 
terms  or  by  reasonable  or  necessary  implica- 
tion give  notice  that  they  are  Intended  for 
the  develoiment  or  Improvemoit  of  premises 
within  a  designated  area,  or  for  adjacent  lots 
or  neighboring  property,  as  was  the  case  In 
tbe  New  Jersey  case,  above  cited,  as  indicat- 
ed by  that  portion  of  the  covoiant  which  we 
have  ItaUdzed." 

Without  further  citation  we  may  say  that 
we  think  tbe  great  w^tat  of  authority  is  In 
favor  of  the  conclusion  reached  by  the  trial 
court  that  the  covenant  in  question  was  a 
personal  one,  not  running  with  the  land,  and 
not  capable  of  oiforcement  by  tbe  owner 
of  adjoining  property  who  was  a  subseqaent 
grantee  driving  title  from  the  grantors  In 
the  deed  to  Ross. 

We  have  examined  the  antfaoritleB  dted 
by  appellant,  and  find  that  they  are  all 
readily  distinguishable  In  their  focCs  from 
tbe  case  at  bar.  We  have  already  shown 
how  one  of  these  (De  Gray  t.  Monmouth 
Beach  Company)  has  been  analyzed  by  the 
Supreme  Court  of  Colorado  and  found  not 
applicable  to  a  case  like  this.  Peck  v.  Con- 
way, 110  Mass.  546,  and  Clark  v.  Martin.  49 
Fa.  289,  were  cases  in  ea<di  of  whteh  the 
covenant  was  made  In  favor  of  the  owner 
of  adjoining  property  occupied  as  a  bome- 
stead  at  the  time  tbe  cov«iant  -  was  made 
In  each  case  the  Immediately  adjacent  prop- 
erty was  the  only  land  possessed  the 
grantor,  while  In  the  case  at  t»r  the  original 
grantors  ewned  many  lots  In  Bay  View  tract 
and  elsewhere  In  Santa  Monica,  any  one  of 
which  might  have  been  ben^ted  in  some  de- 
gree by  the  restriction  set  forth  In  the  deed. 
In  each  of  the  cases  last  cited  tbe  grantor, 
who  was  the  covenantee,  owned  but  one  lot 
of  land  In  the  vicinity  of  that  taken  by  the 
grantee,  who  was  the  covenantor,  and  In 
each  case  tbe  covenantee's  land  not  only 
adjoined  that  of  the  covenantor, ,  but  was 
occupied  by  him  at  the  time  of  tbe  execatloo 
of  the  deed  as  a  homestead.  Coudert  v. 
Sayre,  46  N.  J.  Eq.  386,  10  Ati.  190,  is  not 
In  point  as  tbe  deed  itself  by  Its  terms  pro* 
vlded  that  tbe  covenant  should  be  for  the  ben- 
efit of  the  land  retained  by  the  grantor.  The 
court  said:  "Tbe  covenant,  it  will  be  re- 
membered, ^pressly  declares  that  It  sbali 
be  lawful  for  any  person  who  shall  become  tbe 
owner  of  any  of  the  land  described  In  the  ta 
deeds  recited  in  tbe  conveyance  to  the  com- 
plainant, to  maintain  an  actifm  for  a  vMa* 
tion  of  the  covenant  against  aach  person  as 
may  be  the  ovmer  of  con^lalnant's  land 
when  the  violation  Is  committed.  Tbe  laa- 
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gaas*  of  the  eorenant  makes  It  cwtaln,  be- 
yond all  doubt,  tbat  tbe  partlw  mutually 
Intokded  that  the  restrtetlmt  put  upon  tbe 
land  convened  should  hare  the  effect  to  con- 
fer an  important  beneflt  on  the  gnntor's  ad- 
jacent land."  In  Hills  t.  Miller,  8  Paige  Qi, 
T.)  254,  24  Am.  DecL  218,  the  corenant  ms 
one  by  the  grantor  for  ttie  direct  benefit  of 
the  land  and  the  plaintiff  bon^  dli«ctly 
tnm  the  ooreoante^  the  eoraiant  its^ 
operating  as  an  inducement  for  Um  to  make 
the  purchase.  Huziarelll  t.  Hnlsblxer  et  aL. 
168  Pa.  648,  80  Atl.  281.  was  a  case  In  which 
from  the  language  of  the  grant  Itself  it  was 
erident  that  the  common  grantor  intended 
the  restrictionB  to  apply  to  all  <a  the  lots 
granted.  In  Whitney  t.  Union  RaUway  Co., 
U  Gray  (Mass.)  S5»,  71  Am.  Dec.  71D,  and 
In  Parker  t.  Nightingale  et  al.,  6  AUen 
OtfaaaO  841,  83  Am.  Dec.  632,  the  very  lan- 
guage of  the  instruments  creating  the  cove- 
nants sOiowed  that  they  were  for  the  beneflt 
of  all  of  the  grantor's  lots  and  that  the  re- 
strictions ndght  be  enforced  by  subsequent 
owners.  Hemsley  v.  tilarrborongh  House  Co., 
68  N.  J.  Eq.  596,  61  AU.  455,  was  like  Clark 
T.  Martin  and  Peck  t.  Conway,  supra,  a  case 
in  which  the 'owner  of  a  homestead  granted 
cotaln  property  with  a  building  restriction 
obvlonsly  for  the  benefit  of  her  prc^erty  re- 
serving to  herself  and  heirs  the  right  to  con- 
sent to  a  different  plan  of  building. 

Owing  to  the  conclusion  whldii  we  have 
reached  with  reference  to  the  covenant  which 
we  have  been  iHscusslng,  It  will  be  unneces- 
sary to  examine  respondent's  point  that  ap- 
pellant is  a  trespasser  upon  Its  property,  hav- 
ing built  slightly  over  its  line  as  found  by  the 
court,  and  that  as  such  trespasser  appellant 
has  no  standing  In  a  court  of  equity  without 
first  doing  equity  himself. 

There  are  no  other  points  that  require 
special  jiotlce. 

The  Judgmoit  and  order  are  affirmed. 

We  concur:  LOBIOAN,  J. ;  HENSHAW,  J. 


BARTI;ET  St  al.  V.  rRASBR  et  sL 

(Civ.  823.) 

(District  Court  of  Appeal,  rirst  District. 
California.    July  6,  1911.) 

L  Venuk  (I  46*)— OHAnoE  of  Vbitvb— Acnon 
Not  Bsouqbt  ik  Pbofbb  Gouhtt— Aonon 
AS  TO  Bk&l  Estate. 

An  action,  if  one  for  determinatloD  of  a 
right  or  Interest  in  real  property,  bein;  required 
by  Code  Civ.  Proc  I  392,  to  be  tried  in  the 
coun^  where  the  zeal  estate  la  situated,  except 
that  section  396  allows  an  action  ccunmenced  In 
an  improper  county  to  be  there  tried,  uulesa  de- 
fendant demands  a  trial  in  the  proper  county, 
chance  to  the  proper  county  is  requured  on  de- 
mand of  a  defendant 

[Ed.  Note.— For  other  cases,  see  Tenue,  Cent. 
Olg.  S  68 ;  Dec.  Dig.  |  46.*] 


2.  yiRTTE  (i  ^)— ChaHOB  of  TEinJX— ACTION 

Not  Bbouqht  nt  Pbopeb  Oountt— Pbssoh- 

Ai.  AonoH. 

An  action,  if  personal,  being  required  by 
Code  Civ.  Proc.  %  390,  to  be  tried  in  the  county 
in  which  defendants  or  some  of  them  reside,  ex- 
cept that  section  896  allows  an  action  com- 
menced In  an  Improper  county  to  be  there  tried, 
unless  defendant  demands  a  trial  in  the  prefer 
county,  only  one  of  the  defendants  being  a  neces- 
sar7  party  on  tlie  facts  pleaded,  his  demand 
alone  for  change  of  vemie  to  the  county  o£  his 
residence  is  enough. 

[Bd.  Note.^For  other  cases,  see  Venue.  Cent 
Dig.  H  100-108;  Dec.  Dig.  t  62.*] 

8.  Plbadino  Q        Ohaxaotee  of  Action— 
Detbbuination. 

The  character  of  an  action  is  determined  by 
its  substance,  and  generally  this  must  be  ascer- 
tained by  a  reference  to  toe  allegations  of  the 
complaint,  without  regard  to  the  nature  of  the 
relief  demanded. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  107-111;  Dec.  Dig.  S  4».*] 

4.  VENtn  d  62*}— Gbaivok  of  Venue— Pas- 
ties. 

The  complaint  In  an  action  against  F.  and 
a  bank,  alleging  a  sale  by  F.  to  plaintiff  of  an 
interest  in  a  mine,  the  execution  by  F.  to  plain- 
tiff of  a  deed  tberet^  the  deposit  of  the  deed 
with  the  twnk  in  escrow  to  deliver  to  plaintiff  on 
his  making  all  the  payments,  plaintifTs  discov- 
ery, before  completing  the  payments,  of  fraudu- 
lent representations  of  F.,  plaintiff's  tiien  de- 
mand on  F.,  refused  by  him,  tor  delivery  of  the 
deed  without  further  payments,  threats  <rf  F.  to 
cause  the  bank  to  deliver  the  deed  to  F.  If 
plaintiff  fails  to  make  the  payments,  and  threats 
of  the  bank  to  so  deliver  it,  states  no  cause  of 
action  against  the  bank,  so  that  It  ia  not  a  neces- 
sary party,  as,  beiu  agent  of  both  plaintiff  and 
defendant  It  can  without  being  made  a  ^rty  be 
reetrainea  from  delivering  the  deed  to  F.  pend- 
ing the  action:  and  therefore,  the  actimi  hav^ 
ing  been  brought  in  an  improper  county,  F.  can 
have  the  venue  changed  as  though  he  were  the 
only  defendant. 

[Bd.  Note.--For  other  cases,  see  Venus,  Cent. 
Dig.  IS  100-108 ;  Dec.  Dig.  (  62.*] 

Ai^teal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant.  Judge. 

Action  by  W.  R.  Bartley  and  another 
against  P.  W.  Fraser  and  another.  From  an 
order  changing  the  venue,  plaintiffs  appeal. 
Affirmed. 

Bourdette  &  Bacon,  for  appellants.  IL  B. 
StoId6r  and  Bert  Bcbleatnger,  for  respond- 
ents. 

LBNKON,  P.  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  of  Hie  cUj  and 
county  of  San  Francisco  transferring  the 
above-entitled  action  to  the  superior  court  of 
Manposa  ootmty  tor  trlaL 

The  plaintUb*  complaint  alleges  substan- 
tially ttie  following  facts:  In  the  ihonth  of 
Amll,  1909,  the  defmdant  P.  W.  Fraser  offer- 
ed to  B^l  to  the  plaintiffs  an  undivided  one* 
half  Interest  in  certain  mining  dalms  and 
water  rights  situate  in  Sforiposa  county,  CaL 
In  the  month  ot  May  following,  the  plalntlflb, 
r^lzv  upon  cntain  representeUons  of  de- 
fendant Fraser.  purchased  an  undivided  one- 
half  interest  In  the  property  referred  to,  and 
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agreed  to  pay  therefor  the  Bnm  of  ^,000  In 
InBtallmentB,  as  evidenced  by  a  written  con- 
tract entered  Into  by  the  plaintiffs  and  de- 
fendant Fraaer,  wber^  the  latter  agreed  to 
execute  to  the  plalntlfTs  a  deed  for  his  Inter- 
est In  the  property,  and  place  the  same,  to- 
gether wltb  the  contract  of  sale  and  an  as- 
signment thereof  to  plaintiffs.  In  the  custody 
of  the  defendant  City  and  Oonnty  Bank  of 
San  Francisco,  to  be  held  In  escrow.  The 
terms  and  conditions  of  the  deposit  of  the 
deed  in  escrow  were  that  upon  the  payment 
by  the  plaintiffs  to  the  bank  for  the  use  and 
b«ieflt  of  the  defendant  Fraser  of  f 1,000  cash 
in  hand  and  $4,000  in  three  deferred  pay- 
ments of  $1,500,  $1,000,  and  $1>C00,  respec- 
ttvely,  the  bank  was  to  deliver  the  deed,  the 
contract,  and  its  assignment  to  plaintiffs.  Up- 
on the  making  of  the  contract  of  sal^  the  de- 
fendant Fraser  executed  a  deed  to  the  plain- 
tiffs of  the  property  In  question,  and  madean 
assignment  of  tiie  contract  to  plaintiffs,  and 
placed  the  same  in  escrow  with  the  defendant 
bank  upon  the  conditions  stated,  nmeujwn 
the  plaintiff  paid  to  the  defendant  Fraser 
the  sum  of  $1,000  In  cidi  as  per  the  contract 
of  sale,  and  thereaftw  paid  Into  the  bank 
for  the  use  and  benefit  6f  defoidant  Fraser 
the  som  of  $1,500,  bnt,  before  the  matnrity 
of  the  second  d^erred  paymoit  of  $1,00(^  the 
plaintlflta,  as  th«y  alleged,  dlscovwed  that 
they  had  been  Induced  to  pnrdiase  tlie  mine 
by  the  deceit  ud  fraud  of  tiie  defendant  Fra- 
ser who,  prior  to  the  ocecotlon  of  the  con- 
tract of  sale,  had  "salted"  the  proporty,  and 
had  gsomOj  mlsn^presoited  to  plalntittB  its 
value. 

Upon  the  execution  of  the  deed,  fiie  con- 
tract of  sal^  and  the  agreement  of  escrow, 
and  in  pursuance  of  the  terms  of  the  lal^  the 
defendant  Fraser  placed  the  plaintiffs  In  pos- 
session of  the  property  and  the  water  rights 
appurtenant  thereto.  The  plaintiffs  th^e- 
after  In  the  woAlng  and  devd;<qpment  of 
the  mine  expended  a  sum  In  excess  of  $4,000, 
and  It  was  during  the  progress  of  this  work 
that  they  dlscovwed  that  the  d^endant  Fras- 
er had  "nlleU"  the  mine  by  mixing  high 
grade  ore  with  low  grade  ore,  and  that  none 
of  the  ore  originally  in  place  In  said  mkie 
was,  as  has  been  previously  represented  by 
defendant  Fraser,  of  the  value  of  $300  per 
ton,  or  of  any  value  in  excess  of  $20  per 
ton.  Immediately  following  this  discovery 
the  plaintiffs  demanded  of  the  defoidant 
Fraser  that  he  driver  to  them  the  escrow 
deed,  the  contract  of  sale  and  Its  assignment, 
and  forego  all  further  paymoits  previously 
provided  and  agreed  upon  In  the  contract  of 
purchase. 

It  Is  further  alleged  in  the  plaintiffs'  com- 
plaint that  the  defendant  Fraser  threatens  to 
and  will,  upon  the  expiration  of  the  time  in 
the  escrow  agreement  fixed  for  the  final  pay- 
ment on  the  purchase  price  of  the  mine,  and 
In  the  event  of  plaintiffs'  refusal  to  pay  the 
same^  cause  the  defoidant  bank  to  deliver 


all  of  the  papers  held  hi  escrow  te  Uie  de- 
fendant Fraswi  and  that  the  said  dtfaidant 
bank  threatens  to  and  will,  ta  the  eveot  of 
plalntifCs'  failure  to  comply  with  the  terms 
and  conditl<Mia  of  the  escrow  agreement,  de- 
Uvw  the  said  papers  to  the  defendant  Frae- 
er,  to  the  irreparable  damage  of  plalntUBs 
in  the  sum  of  $0,000. 

The  prayer  of  the  plaintiffs'  complaint  la 
that  pendente  lite  the  defnidant  bank  be  re- 
strained from  delivering  the  escrow  papers 
to  the  defendant  E^ser,  and  that  he  like- 
wise be  enjoined  from  recdvlng  or  accepting 
the  said  papers  from  the  def^dant  bank; 
that,  upon  the  final  bearUig  of  the  cause,  the 
temporary  restraining  order  prayed  for  be 
made  a  permanent  injunction;  that  plain- 
tiffs have  judgment  against  the  defendant 
Fraser  In  the  sum  of  $0,500  for  the  damage* 
which,  it  is  alleged,  will  accrue  to  the  plain- 
tiffs If  the  escrow  papers  be  deliv^ed  to  the 
defendant  Fraser,  and,  finally,  for  a  decree^ 
requiring  and  directing  the  d>efaidant  bank 
to  deliver  to  the  plaintiffs  the  escrow  deed, 
the  contract  of  sale,  and  Its  assignment.  The 
defendant  City  and  County  Bank  defaulted, 
and  the  defendant  Fraser,  alter  demurring 
to  plaintiffs'  complaint,  requested  a  change 
of  venue  upon  the  grounds:  (1)  "Bat  the  de- 
fendant Fraser  was  at  all  times  mentioned 
In  the  complaint  and  up  to  the  time  of  the 
hearing  of  the  motion  to  chai^,  a  residmt 
of  Mariposa  county.  (2)  Tbat  the  City  and 
County  Bank  is  only  a  nominal  party  to  the 
action,  and  has  no  Interest  whatsoevw  in 
the  final  result,  and  that  Fraser  Is  the  only 
real  party  defendant  In  the  action.  (3)  l%at 
the  subject  of  the  action  was  and  is  real 
property,  all  of  which  Is  In  Mariposa  county. 
In  support  of  this  motion  for  a  change  of 
venue  tbe  defendant  Fraser  filed,  and  read 
in  evidence  upon  tbe  hearing  of  the  motion, 
an  affidavit  of  merits  in  due  form,  wherein 
he  deposed  that  then  and  for  a  long  time 
prior  to  and  at  the  time  of  the  commence- 
ment of  the  action  he  was  and  had  been  a 
resident  of  the  county  of  Mariposa.  Tbm 
motion  was  heard  and  detamlned  soldy  up- 
on the  moving  papen  and  the  d^eodant^ 
affidavit  of  merits. 

[1]  If  this  be  an  action  for  the  determina- 
tion, in  any  form,  of  a  right  or  interest  In 
real  property,  the  cause  of  the  controversy 
Is  local,  and  the  action  should  have  been 
commenced,  and  It  must  be  tried  in  the  coun- 
ty where  the  land  lies.  Const  art  6,  {  5; 
Code  Civ.  Proc.  fS  392,  396;  Sloes  t.  De  Tore, 
77  Cal.  129,  19  Pac.  233. 

[2]  On  the  other  band,  conceding  the  cause 
of  action  to  be  personal  and  transitory  In  its 
nature,  the  case  was  nevertheless  pr(^r]y 
transferred  for  trial  to  the  county  of  d^end- 
ant  Fraser's  residoice  if  It  be  true,  as  he  as- 
serts, tliat  he  Is  the  only  party  necessary  and 
proper,  on  the  facts  pleaded,  to  be  made  a 
defendant  in  the  action.  Code  Glv.  Proc  f 
395;  McKenale  t.  Barling;  101  OaL  458!,  8S 
Pac.  & 
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[S]  The  relief  demanded  tn  a  ctnuplalnt 
does  not  Indicate  the  diancter  of  an  action. 
Ttie  substance  of  an  action  deteimlnw  its 
character.  And  gwerally  this  most  bt  as- 
certained by  a  reference  to  tbe  allegatlmu 
of  the  complaint,  without  ressrd  to  the  na- 
ture of  the  relief  prayed  &>r.  1  Satherland 
on  Pleadings,  |  186;  Strain  t.  Babb,  30  S.  C. 
342.  9  S.  G.  271,  14  Am.  St  Rep.  905;  Sonth- 
em  Pacific  Co.  t.  Hyatt,  132  Oal.  240,  64  Pac. 
272,  54  L.  R.  A.  522;  Mnrphy  T.  Crowley, 
140  Cal.  144,  73  Pac.  820;  1  Bncy.  &  Pr. 
146. 

[4]  "Ereiy  complaint  In  an  action  ahonid 
be  fonnded  upon  a  theory  ander  which  the 
plaintiff  Is  entitled  to  recorer"  (Buena  Vle- 
ta,  etc.,  Co.  T,  Tnohy.  107  Cal.  243,  40  Paa 
886),  and  ordinarily  tbe  plaintiff  is  entitled 
to  and  will  be  given  only  such  relief  as  the 
facts  constituting  the  cause  of  action  will 
warrant  The  theory  of  the  plalnWb*  cause 
of  action  tn  the  case  at  bar  Is  not  readily 
discoverable.  It  Is  cloir  that  tbe  facts  stat- 
ed In  the  complaint  would  not  support  a 
Judgment  against  the  defendant  bank  for  the 
ddlvery  at  this  time  of  tbe  escrow  papers 
to  the  plalntiirs,  and  we  are  unable  to  per- 
ceive upon  what  theory  the  plaintiffs  pray 
for  thte  specific  relief.  Tbe  bank,  as  the 
depository  of  the  escrow  papers,  was  under 
tbe  escrow  ^[reemoit  tbe  agent  of  both  par- 
ties to  the  sale.  1  Devllo  on  Deeds,  |  237 ; 
Oannon  v.  Handley,  72  Cal.  140,  13  Pac.  SIS. 

The  plaintiffs'  remedy,  upon  the  perform- 
ance of  the  conditions  precedent  to  Oie  de- 
livery of  the  escrow  papers  and  the  failure 
•f  the  bank  to  deliver  Uie  same  to  the  plain- 
tiffs, would  have  been  an  action  against  tbe 
bank  to  compel  such  dtilvery.  Devlin  on 
Deeds,  {  327;  Stanton  t.  HUler.  66  Barb. 
<N.  T .)  72.  In  such  an  action,  however,  tbe 
bank  would  be  compelled  to  deliver  the  jia- 
pers  in  controversy  to  the  plaintiffs  only  up- 
on the  showing  of  a  full  and  strict  perform- 
amce  by  than  of  the  terms  and  conditions  of 
the  escrow  agreement  Beem  v.  McEusick, 
10  CaL  988;  Dyson  v.  Bradsbaw,  23  (:a.l.  628. 
In  this  case  it  appears  from  the  allegations 
of  the  complaint  that  the  conditions  upon 
-which  the  deed  and  Its  accompanying  papers 
were  to  be  delivered  to  tbe  plaintiffs  have 
not  been  complied  with;  and  it  is  evident 
therefore,  that  the  complaint  will  neither 
warrant  nor  support  a  decree  requiring  the 
defendant  bank  to  driver  the  papers  In  ques- 
tion to  the  plaintltrs.  It  Is  but  fair  to  the 
pleader  to  Infer  that  tbe  procurement  of  such 
a  decree  was  not  the  primary  purpose  of  the 
action,  and  that  the  bank  was  joined  as  a 
d^endant  therein  merely  for  the  purpose  of 
holding  the  escrow  agreement  in  statu  quo 
pending  the  litigation  of  the  plaintiffs'  griev- 
ance against  the  defendant  Fraser.  This 
result  coold  have  been  accomplished,  how- 
ever, without  making  the  bank  a  party  de- 
fendant for*  assuming  that  tbe  plaintiffs' 


complaint  stated  a  cause  ct  aetioii,  involving 
in  any  wise  the  validity  of  the  original  ctm- 
tiact  of  sale  and  tbe  subsequent  agreement 
of  escrow,  the  bank,  as  Che  agmt  of  both 
parties,  might  have  been  rl^tfully  restrain- 
ed firom  dellverlv  the  escrow  papers  to  the 
defendant  Fraser  poidlng  the  hearing  and 
determlnatlim  of  the  action. 

It  is  apparent  that  the  complaint  does  not 
state  a  cause  of  action  against  the  City  and 
County  Bank,  and,  ttils  being  so,  the  bank 
was  at  least  not  a  necessary  party  defendant 
to  tbe  action,  and  therefore  tbe  right  of  the 
defoidant  Fraser  to  have  the  cause  trans* 
fwred  to  Uie  county  of  his  residence  was 
not  affected  by  making  the  bank  a  defend- 
ant Remington  v.  Cole,  62  Cal.  311;  Say- 
ward  r.  Houi^ton,  82  Cal.  628,  23  Paa  12a 
If  the  plaintiff^  complaint  states  a  cause  of 
action  at  all,  it  must  be  considered  as  found- 
ed upon  the  theory  that  plaintiffs  were  ai- 
tltled  to  a  Judgment  resdndhig  the  original 
contract  ot  sale  coupled  with  damages,  and 
perhaps  a  Iloi  upon  the  property  sold  tor 
the  portion  of  the  purchase  price  already 
paid. 

In  this  view  of  the  case,  and  with  the  de- 
fendant bank  eliminated  from  the  contro- 
versy, it  is  clear  that  the  action  Is  for  tbe  de- 
termination in  some  form  of  a  right  or  inter- 
est In  real  property;  or  elae  It  ia  In  its  results 
purely  personal  to  the  defendant;  and  in 
eltber  event  it  was  properly  transferred  to 
Mariposa  county  for  trial.  * 

The  order  appealed  from  is  affirmed. 

Wa  concur:   KBBBIQAM,  J.;  HAU^  J. 


MITCHELL  T.  MOSES  (HITCHELI^ 
Intervener.)   (Civ.  858.) 

(Dlatrlct  Court  of  Appeal,  Fint  District 
California.   July  IS,  1911.) 

1.  HusBAirn  AND  WxfS  ft  131*)— Sbfabati 

BSTATK  —  PBBBinCFTIONS  —  REHnmna  PBB- 
SUUPnONB. 

The  presnmptlon  arising  ooder  dv.  Code, 
I  164,  that  property  cMiveyea  to  a  married  wo- 
man  »  her  separate  estate,  may  be  overcome 

hy  parol  testimony. 

_rEd.  Note.— For  other  cases,  see  Hosband  and 
Wife,  Dec.  Dig.  %  ISl.*] 

2.  EbconairT  (|  60*)— FluDnra— Bquitabuc 

TiTLB. 

Defendant  relying  apon  an  equitable  title 
ia  ejectment  must  specially  plead  the  (acts 
upon  which  his  equitable  defense  rests. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Dec.  Dig.  I  68.*] 

3.  Husband  ard  Win  (|  240*)— CoionTNiTr 
Pbofebtt— Natubk, 

Property  acqnired  by  either  spouse  daring 
marriage,  save  by  gift,  devise,  or  descent  be- 
longs to  tbe  community  estate,  regardless  of 
which  spouse  took  tbe  conveyance. 

W^d.  Note.— For  other  cases,  see  Husband  and 
ife.  Dec  Dig.  {  249.*] 


•Tbrothsri 
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4.  Husband  akd  Witb  (|  270*)— Coiannnrr 
Fbopebtt— TiTLI  OF  Hubbahd. 

Aa  a  hnsband  may  naiDtain  against  his 

wife  an  action  to  qiuet  title  to  commiiDit; 
property,  the  title  to  which  liad  been  taken  in 
the  wife's  naiM,  the  title  of  the  basband  is  not 
a  mere  eonitilue  one,  as  an  equitable  owner 
cannot  maintain  such  action  anunst  the  bidder 
of  the  legal  title,  and  he  need  not  plead  the 
facts  on  which  his  title  rests. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  270.*] 

5.  Husband  and  Wife  (S  254*) — CoMMTJirrrr 
Fbopebtt— WiFK  as  Tbusisb. 

Where  a  deed  expressly  conToya  property 
to  a  wife  as  her  separate  property,  she  may  be 
held  to  have  taken  the  lecal  title  in  trust  for 
the  community,  where  the  consideradon  is  paid 
from  commanity  funds. 

WEd.  Note,— For  other  ease*,  see  Husband  and 
ife,  Cent  Dig.  It  897-S99  ;.Dec.  Dig.  |  264.*] 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Thos.  J.  Lennon,  Judge. 

Action  by  Marguerite  Lee  Mitchell  against 
Maud  B.  Mo8es,  In  which  J.  W.  Mitchell  In- 
tervened, filing  petition  to  qniet  title  against 
plalntUf.  From  a  Judgment  for  plaintiff  and 
an  order  denying  his  motion  for  new  trial, 
Interreoer  appeals.  Reversed  and  r^anded. 

JM.  P.  Ldc^  and  Jas.  P.  Sweeney,  for  ap- 
.  pellant  Thos.  F.  Barry,  Sullivan  &  SulllTan, 
and  Theo.  J.  Bodie,  for  lemtondent.  ^os. 
P.  Boyd,  for  defouteBt 

HATJ^  3.  Plaintiff  brought  an  action  in 
ejectmait  against  Maud  B.  Moses  to  recover 
the  {)osseB8lon  of  certain  premises  situate  in 
Marin  county.  The  defendant  Moses  was  In 
possession  of  the  praises  under  a  lease 
from  J.  W.  Mitchell,  the  husband  of  plaintiff. 
Plaintiff  In  her  separate  complaint  alleged 
tike  locus  In  quo  to  be  her  separate  property. 
The  defendant  Moses  answered,  denying  the 
material  allegations  of  the  complaint 

Tbe  appellant,  J.  W.  Mitchell,  1^  leave  «f 
the  court,  filed  a  complaint  In  Interrajtion  to 
quiet  title  as  against  plalndfl.  Tbe  com- 
plaint of  the  Intervwer  was  In  the  ordinary 
form  of  a  complaint  to  quiet  title,  and  alleg- 
ed that  the  intervener  was  seised  In  fee  of 
the  premises  in  dispute,  and  that  plaintiff 
claimed  some  interest  In  the  premises  ad- 
verse to  the  right  of  said  Interveuer.  Plain- 
tiff answered  the  complaint  In  Intervention, 
and  denied  the  allegations  as  to  the  seisin  of 
the  intervener,  and  alleged  that  she  was  the 
owner  and  seized  In  fee  of  said  property. 
Plaintiff  recovered  Judgment  both  against 
defendant  Moees  and  tbe  Intervener.  The  In- 
tervener moved  for  a  new  trial,  wbidi,  being 
denied,  he  in  dne  time  appealed  from  the 
Judgmoit  and  order. 

The  only  grounds  urged  for  a  reversal  con- 
cern the  action  of  the  trial  court  in  sustain- 
ing objections  to  testimony  offered  by  appel- 
lant It  was  admitted  by  the  intervener  at 
the  outset  of  the  trial  that  the  title  to  the 
premises  in  suit  on  the  lOth  day  of  Decem- 
b»,  1908,  was  vested  In  H.  H.  Walnvrrigbt 


and  Dmlly  C.  Wainwrlgbt  Plaintiff  there- 
upon, in  support  of  her  title  to  the  pranises, 
introduced  In  evidence  a  deed  of  grant,  bar- 
gain, and  sale,  in  the  usual  form,  reciting  a 
consideration  of  $10,  executed  by  the  said 
Walnwrlghts  on  said  10th  day  of  December, 
1903,  and  conveying  the  said  proniaes  to 
said  plaintiff,  described  therein  aa  the  wife 
of  appellant  The  deed  did  not  recite  that 
the  property  was  granted  to  the  grantee  as 
or  for  her  separate  property,  but  granted  to 
her  the  premises  "in  fee  simple  absolute." 
Plaintiff  introduced  no  testimony  as  to  tbe 
consldwatlon  paid  for  tbe  premises  or  the 
lilce,  but  relied  simply  on  the  deed  and  tbe 
presumptions  now  arising  from  a  convey- 
ance to  a  married  woman  under  section  IM, 
Civ.  Code. 

Tbe  Intervener  was  called  as  a  witness  on 
his  own  behalf,  and  without  objection  testi- 
fied that  be  paid  the  oonslderatton  for  tbe 
property,  but  upon  the  objection  of  plaintifC 
was  not  allowed  to  state  a  convarsatlMi 
which  be  had  with  his  wife,  the  plalnttfT, 
about  the  purchase  of  the  property  prior  to 
Its  purchase.  Upon  the  objection  of  plaintiff 
be  was  not  i;>ermitted  to  answer  questions 
which  would  have  elicited  an  explanation  as 
to  why  the  title  to  the  prc^erty  was  taken  in 
tbe  name  of  his  wife.  It  la  manifest  Uiat. 
If  the  wltnew  had  been  allowed  to  answer 
the  questions  objected  to,  he  might  Dave 
shown  that  It  was  not  intended,  as  betwem 
him  and  his  wif«,  that  tlie  proper^  shoold 
be  her  separate  property,  or  that  by  allowing 
the  conveyance  to  be  made  to  her  he  intend- 
ed any  gift  of  the  property  to  her.  In  oth«r 
words,  the  rejected  testimony  might  have 
overcome  the  presumption  now  arising,  un- 
der section  164,  Civ.  Code,  that  by  the  om- 
veyance  to  her  the  title  was  Tested  In  her  as 
her  separate  property,  and  might  have  clear- 
ly shown  the  proper^  to  be  oommnnity  prop- 
erty. 

[1]  We  do  not  imderstand  teopondttit  to 
dispute  that  the  presumption  arising  from  a 
conveyance  to  a  married  woman  that  the 
prop^ty  conveyed  is  her  s^rate  pvoperty 
may  be  overcome  by  parol  testimony  in  a 
proper  case;  for  of  this  there  can  be  no  qoee- 
tion.  Fanning  v.  Green,  106  Cal.  279,  104 
Pac.  308.  Her  oontoatlon  Is,  however,  aa  we 
understand  it,  that,  where  title  to  community 
property  Is  taken  in  tbe  name  of  the  wife, 
the  title  of  tbe  husband  is  but  an  equitable 
title,  and  that  the  huEriiiand  will  not  be  al- 
lowed to  prove  sndi  equitable  title  without 
apecially  pleading  the  facta  upon  which  hia 
equitable  title  resta. 

[2]  It  cannot  be  denied  ttut  one  r^jtOE 
upon  an  equitable  title  aa  a  defense  tn  an 
action  tai  ejectment  must  specially  ^ead  tbe 
facta  upon  which  his  equltaole  defense  resta. 

IS]  But  thlB  rule  has  never  been  laiA  to 
apply  in  actlona  to  quiet  title  aa  betweso 
husband  and  wife  where  title  to  oomnnmUy 
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propertr  has  been  taken  In  the  name  of  the 
wlfa.  In  such  case  the  title  of  the  husband 
Is  more  than  k  mere  equitable  title.  Prop- 
erty acquired  by  elthtf  husband  or  wife  dur^ 
Ins  marriage,  unless  It  be  acquired  by  gift, 
deTiae,  or  dascoit,  belongs  to  the  marital 
community,  and  of  this  property  the  husband 
has  absolute  control,  except  that  be  may  not 
without  the  consent  of  his  wife  make  a  sift 
thweof.  The  character  of  the  ownership  In 
oommnnltT  property  was  early  discussed  by 
JusUce  Field  In  Meyer  v.  Kiozer,  12  Cal.  248. 
73  Am.  Dec.  638.  The  court  was  discussing 
the  effect  of  a  conveyance  made  to  the  wife, 
and  our  statutes  concerning  s^arate  and 
community  property  of  married  people.  It 
said;  "ThB  statute  proceeded  upon  the  the- 
ory that  the  marriage,  in  respect  to  prop- 
erty  acquired  during  its  existence,  la  a  com- 
munity of  which  each  spouse  is  a  member, 
equally  contributing  by  his  or  her  Industry 
to  its  prosperity,  and  possessing  an  equal 
right  to  succeed  to  the  property  after  disso- 
lution, in  case  of  surviving  the  other.  To 
the  community  all  acquisitions  by  either, 
whether  made  Jointly  or  s^arately,  belong. 
No  form  of  transfer  or  mere  Intent  of  parties 
can  overcome  this  positive  rule  of  law.  All 
property  is  common  property,  except  that 
owned  previous  to  marriage  or  snbsequeatly 
acquired  in  a  particular  way." 

In  Owyun  v.  DlerBSsi.  101  OaL  504,  88  Pac 
108,  an  action  to  quiet  title,  it  was  said: 
'^e  deed  from  Taylor  to  Cornelia  S.  Owynn 
[a  married  woman]  vested  the  title  In  the 
marital  oommunlty."  The  title  to  property 
may  be  vested  in  the  marital  community  by  a 
conveyance  to  either  spouse.  Nllson  v.  ^r- 
ment,  153  Cal.  624,  96  Pac.  315,  126  Am.  St. 
Hep.  01 ;  Dimmlck  v.  Dlmmlck,  95  Cal.  323. 
30  Pac.  547;  Morgan  v.  Lones,  78  Cal.  56. 
20  Pac.  248;  Fanning  v.  Green,  156  Cal.  279, 
104  Paa  906;  Bollinger  v.  Wright,  143  Cal. 
282,  76  Pac.  1106;  Hammond  v.  McCullough. 
115  Paa  216.  decided  AprU  7,  1911;  Lewis 
V.  Burns,  122  Cal.  858,  55  Pac.  132.  The  law 
places  the  ownership  of  community  property 
in  the  husband.  Fnlkorson  v.  Stiles,  156  CaL 
704,  105  Pac.  966.  26  li.  B.  A.  (N.  S.)  181. 

[4]  AH  of  the  cases  above  dted  Involved 
the  effect  of  a  deed  to  a  married  woman,  ana 
all  were  actions  to  quiet  tlQe.  In  none  was 
It  songht  to  obtain  a  decree  to  compel  a  con- 
veyance  of  the  title  acquired  by  the  wife  to 
the  husband  or  his  successor  in  interest, 
which  would  have  been  the  more  appropriate 
remedy  if  the  conveyance  to  a  wife  vested 
in  th»  husband  an  equitable  title  only.  In 
some  of  said  cases  the  facts  were  specially 
pleaded,  while  in  others  the  allegatloBs  were 
In  the  usual  form  of  a  complaint  to  quiet 
title.  This  was  so  in  Bollinger  v.  Wright, 
supra,  and  Hammond  v.  McCoIlough,  supra, 
in  each  of  which  the  property  Involved  was 
acquired  tn  ttae  name  of  ttae  wife  and  subse- 
qva&t  to  tiis  aamOaumt  «f  1888  to  saction 


164,  Glv.  Code,  and  In  each  of  which  the  title 
of  the  husband — that  Is,  of  the  marital  com- 
munity— was  upheld  upon  parol  evidence 
overcoming  the  presumption  arising  from  the 
conveyance  being  to  the  wife. 

The  cases  above  cited  certainly  establish 
the  rule  that  the  husband,  or  one  claiming 
under  him,  may  maintain  an  action  to  quiet 
title  against  the  wife,  or  one  claiming  under 
hw,  where  title  to  community  property  has 
been  taken  in  her  name.  This  b^g  true,  it 
must  follow  that  In  such  cases  the  titie  taken 
by  the  husband  is  not  merely  an  equitable  ti- 
tie, for  It  is  well  established  that  the  holder 
of  an  equitable  title  only  cannot  maintain 
action  to  quiet  title  against  the  holder  of 
the  legal  titie.  His  action  must  be  one  to 
compel  a  reconveyance  or  to  otherwise  en- 
force a  trust  Von  Drachenfels  v.  DooUttle, 
77  Cal.  296,  19  Pac.  518;  Nldever  v.  Ayrcs, 
83  Cal.  39,  23  Pac.  192 ;  Bryan  v.  Tormey,  84 
Cal.  126,  24  Pac.  319;  Harrlgan  v.  Mowry.  84 
Cal.  456,  22  Pac.  66S,  24  Pac.  48;  Chase  v. 
Cameron,  133  Cal.  231,  66  Pac.  400. 

That  the  husband  takes  the  whole  titie. 
both  l^al  and  equitable,  under  a  deed  to 
the  wife  of  commtmity  proi>erty,  Is  also  sup- 
ported by  Peiser  v.  Griffin,  125  Gal.  9,  57  Pac 
690.  It  Is  there  said  of  propo^  claimed  to 
have  been  purchased  with  community  funds, 
"If  the  property  was  community  property, 
the  legal  titie  remained  in  the  husband,  not- 
withstanding that  the  deed  was  taken  in  the 
name  of  the  wife,  and  the  wife  could  not 
pass  titie  to  It" 

The  court  also  quotes  with  approval  from 
Pomeroy  on  Community  Property  the  follow- 
ing: "If  land  being  conuuunity  property  is 
conveyed  to  the  wife  durli^  marriage,  she 
takes  no  real  titie  to  it  The  whole  titie, 
both  legal  and  equitable,  at  once  vests  in  the 
husband  by  means  of  the  deed  to  the  wife." 
See,  also,  In  re  Burdick,  112  Cal.  887,  44  Pac. 
734. 

[S]  It  is  only  where  the  deed  expressly 
conveys  the  property  to  the  wife  "as  her 
separate  property"  that  It  may  be  said  that 
she  takes  the  legal  titie  in  trust  for  the  com- 
munity, where  the  consideration  is  paid  from 
community  funds.  Such  was  the  case  In 
Shanahan  v.  Crampton,  ^  Gal.  9,  2S  Pac  60. 
Se^  also,  Swain  v.  Duane,  48  Cal.  350.  In 
the  case  at  bar  the  conveyance  was  not  in 
terms  to  the  wife  as  her  separate  property, 
but  was  in  the  usual  form  of  a  grant,  bar- 
gain and  sale  deed. 

The  court  erred  in  refusing  to  allow  appel- 
lant to  prove  by  parol  testimony  that  the 
property  omveyed  by  the  deed  to  plaintiff 
did  not  become  her  separate  property,  but 
was  the  propwty  of  the  marital  community. 

For  this  reason,  the  Judgmat  and  order 
are  reversed. 

We  concur:  LEMNON,  P.  J.;  KEBBI- 
OAN,  J. 
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FEOFIiD     DRESSEB.   (Or.  822.) 

(District  Goart  of  Appeal,  Tirtt  District 
California.    July  13,  1911.    On  tilt 
Merit*,  Aa«.  24,  1911.) 

L  CBXinNAL  IiAW  (I  1110*)— Afpeal— Rko- 
OBD— ReUISSIOH  to  LOWER  COUBT  FOB  COB- 
BBCnON. 

An  appeal  from  a  judgment  of  conriction, 
allowed  by  Pen.  Code,  S  1237,  is  required  by 
section  12S9  to  be  taken  by  oral  announcement 
in  i^n  conrt  wlien  the  Judgment  Is  rendered, 
afid  tlu  eiluk  is  nqalreo  bj  aectlon  1211  to 
Immediately  enter  rack  announcement  on  the 
minutes,  but  his  failure  to  do  so  does  not  in- 
Talidate  the  appeaL  Section  1246  requires  the 
clerk  to  transmit  a  copy  of  the  minutes  of  the 
trial  and  the  proceedings  for  new  triaL  Beld 
thmt,  where  the  papers  sent  op  did  not  show 
any  announcement  of  defendant's  appeal,  al- 
tho\i|ii  the  probability  of  such  appeal  was  ap- 

Sarent,  defendant  would  be  given  an  opportnn- 
7  to  apply  to  the  trial  court  for  a  correction 
of  the  minutes;  fh»  corrected  record  to  be 
supplied  upon  n  suggestion  of  diminution  of 
the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig,  {  1110.*] 

2.  Cbihinal  Law  (f  424*)— Etidbnck— Dso- 
Z.ABATIONB  Or  Godefknuant  —  Absbnck  of 

DEmiDAITT. 

Statements  made  by  an  accomplice  or  co- 
defendant,  after  the  completion  of  the  offense, 
and  whidi  are  simply  narratives  of  the  events 
concerning  the  BcaxobUdied  crime,  are  not  ad- 
missIUe  against  tin  aefondaat  on  trial,  unless 
made  in  hla  presence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  «S  1OO2-101O;  Dec.  Dig.  | 
424.*] 

Appeal  from  Superior  Court;  Gl^  and 
County  of  8u  Francisco;  Frank  H.  Dunne, 

Judg& 

George  W,  Dreaaer  was  conTlcted  of  for- 
gery, and  he  appeals.  Motion  to  dlsmlas  tbe 
appeal  denied.  Judgment  reversed,  and  cause 
remanded  for  new  trial. 

Pblltp  C.  Boardnan  and  Jos^h  Ia  Taafle, 
for  appellant  Attorney  General  W^b,  for 
the  People. 

HALL,  J.  mdfl  case  was  apon  the  calen- 
dar for  arsument  on  May  8tb  last  and,  the 
only  brief  on  file  at  that  time  being  the  open- 
ing Met  of  appellant,  an  order  was  made  al- 
lowing respondent  IS  days  to  file  Its  brl^ 
and  appellant  15  days  to  rei^y.  The  Attoi^ 
luj  General  snbseonentty  filed,  on  behalf  of 
respondoit,  a  hrl^  In  wblt^  be  axikB  that  the 
appeal  be  dismissed  and  tbe  Judgment  af- 
firmed, because  tbe  record  foils  to  show  that 
an  appeal  but  eror  been  taken  by  dtfendant 
to  this  court 

[1]  The  statute  allovn  a  detoidant  to  ap- 
peal from  a  final  jQ(^m«it  of  conviction, 
from  an  order  denying  a  motion  for  a  new 
trial,  and  from  an  ordw,  made  after  Jndg- 
moit,  affie^ing  the  substantial  rights  of  the 
dtfndant  Pen.  Code,  I  1287.  Tbe  appeal 
from  the  Judgment  and  from  an  order  made 
after  JntJ^mot  must  be  taken  by  oral  an- 
nonncenmt  In  open  court,  made  at  the  time 


of  the  rendition  of  tbe  SnSgmtaA  or  making 
of  tbe  order  respective.  Pen.  Osde,  1 1239. 
Tbe  fact  of  such  annoanc«neat  **mturt  be  by 
the  clerk  Immediately  entered  in  the  minutes 
of  the  court  But  tbe  failure  of  tbe  derit  to 
so  enter  the  same  In  the  mlnntee  shall  In  no 
way  affect  or  Invalidate  the  appeal."  Pen. 
Code,  I  1241.  Section  1246.  Pea.  Code,  jwo* 
vides  that,  upon  the  appeal  being  taken,  tbe 
clerk  must  within  20  days  tranunlt  to  the 
clerk  of  the  appellate  court  copies  of  certain 
papers,  among  which  are  "a  copy  of  tiie  mla- 
utes  of  the  trial"  and  "a  copy  of  other  min* 
utes  of  the  action,  including  the  proceedinp 
on  motion  for  arrest  of  Judgment  or  new 
trial." 

In  accordance  with  this  section,  the  dcat 
of  the  trial  court  did  transmit  to  this  conrt 
copies  of  the  papers  designated;  but  the 
minutes  of  the  court  nowhere  show  that  the 
d^endant  took  any  appeal.  The  minutes  of 
the  clerk  under  date  of  January  30,  iSU, 
show  the  rendition  of  Judgment,  and  after 
reciting  the  Judgment  condnde  with  the 
statement  that  "tbe  defendant  was  then  r^ 
manded  to  One  custody  of  the  sbailT  etc, 
but  make  no  ni«itlon  of  any  appeal  or  <rf 
any  announcement  in  open  court  of  any  SfK 
peal.  If  In  fact  the  defendant  did  in  open 
court  take  an  appeal,  as  required  by  section 
1280,  Pen.  Code,  the  clerk  should  Immedi- 
ately have  mate  an  entry  thereof  In  the  mliH 
utes.  following  the  statement  of  the  Judg- 
ment, to  the  ^eet,  snbstantlaUy,  that  the 
defendant  tberenpcm  in  open  court  personal- 
ly, or  through  his  attorney,  orally  announced 
that  be  appealed  from  siuA  Judgment 

The  failure  to  Immediately  make  such  en- 
try does  not  InTsUdate  sndi  appeal,  If  in 
fact  taken  (Pen.  Oode^  1 1241);  bat  ve  tUnk 
the  record  btfore  us  should  show  that  socb 
appeal  was  taken.  The  orderly  and  propn 
way  to  do  this  Is  by  tbe  copy  (tf  the  minutes 
transmitted  by  tbe  clerk  under  section  iSM, 
Pen.  Code.  When  It  Is  dlMorerad  ^t  Oi 
cieA  has  failed  to  make  the  pn^er  entry  la 
his  mlnnted  of  the  taking  or  the  appeal.  Oo 
party  aggrieved  may  and  should  api^  to  tbs 
trial  court  upon  doe  notice  to  tbe  other  par- 
ty, for  an  order  to  regntre  the  clerk  to  cor- 
rect and  amend  hla  minutes  In  accordance 
with  the  fact 

In  tills  case  appellant  In  his  rqdy  biM 
^ims  that  bis  appeal  was  In  twt  taka,  and 
asks  to  be  allowed  to  supply  tbe  record  there- 
of. There  has  been  transmitted  to  this  court 
the  record  provided  for  in  section  1M6,  and 
also  the  rmorter^  teauMrlpt  of  tbe  proceed- 
ings provided  for  In  sections  1247  and  1247a. 
It  Is  thus  apparent  that  there  Is  a  stnng 
probabUlty  tbat  the  appeal  was  Ib  Act  tak- 
en, but  that  the  clerk  Inadvertently  fhllcd  to 
make  ae  propw  entiy  thereof  In  his  bUd* 
ntea.  It  was  never  Intended  that  a  dafeod- 
ant  Should  loee  hla  right  to  be  heard  on  Ui 
appeal  Qiron^  sneb  netfeet  ct  tb»  deck 
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Section  1241,  Pen.  Oode.  Under  the  drcum- 
stances  of  tills  case  we  think  that  justice  re- 
quires that  appellant  he  allowed  an  opportu- 
nity to  apply  to  the  trial  court  for  a  correc- 
tion of  the  minutes  of  such  court.  If  such 
correction  he  obtained,  he  may,  upon  sugges- 
tion of  diminution  of  the  record,  upon  mo- 
tion duly  made,  supply  this  court  with  the 
proper  record  of  his  appeal. 

tn  order  that  appellant  may  take  the  nec- 
essary steps  to  perfect  his  record,  we  think 
the  snhmlsslon  in  thin  case  should  he  set 
aside  and  vacated,  and  the  cause  placed  up- 
on the  next  calendar  of  this  court  for  oral 
argmnent,  and  It  la  bo  ordered. 

We  concur:  LENNON,  P.  J.j  KERRI- 
GAN, J. 

On  the  Merita. 

HAIJ:s  3-  Upon  the  first  calUng  of  this 
case  the  Attom^  General  made  tiie  point 
that  the  record  did  not  abow  that  any  appeal 
had  heea  taken.  Appellant  has  since  filed 
with  thiB  court  a  certified  ropy  of  the  mlnnte 
entry  from  the  clerk's  record,  showing  that 
the  ai^ieal  was  taken  by  oral  annonnceraent 
ip  open  court  as  the  law  prascrlhes.  Appel- 
lant was  Jointly  char^  with  one  BJerke 
with  foning  and  uttering,  with  knowledge 
of  the  forgery,  a  WdIs-Fai!go  mon^  order. 
He  was  separately  tried  and  convicted,  and 
upon  judgment  b^g  pronounced  took  an  ap- 
peal from  the  Judgment  to  this  court 

It]  The  principal  point  nrged  for  a  rever- 
sal Is  based  upon  the  action  (rf  the  conrt  In 
permitting  the  prosecution  to  prove,  the 
ofiBcer  who  arrested  the  appellant's  codefend- 
ant,  BJerke,  certain  statranents,  made  to  the 
officer  by  aald  BJerk^  tending  to  Implicate 
defendant  In  the  conunlstion  of  the  offense 
with  which  he  was  charged.  These  state- 
ments by  BJerke  were  not  made  in  the  ptea- 
ence  of  the  defendant  on  trial.  They  were 
made  after  the  completion  of  the  ofFense  for 
which  appelant  was  being  tried,  and  were  in 
no  wise  made  In  furtherance  of  any  common 
design  or  In  or  about  the  foixery  or  uttering 
of  any  writing  whatever.  The  statements  In 
question  were  simply  narraUves  of  past  and 
completed  events,  and,  not  being  made  In  Uie 
presence  of  the  dtfendant  upon  trial,  were 
cfenrly  Inadmissible  as  against  him.  Noth- 
ing Is  better  established  than  that  state- 
ments made  by  an  accomplice  or  co-consplra- 
tor.  after  the  completion  of  the  offense,  and 
which  are  simply  narratives  of  the  events 
concerning  the  accomplished  crime,  are  not 
admissible  against  the  defendant  on  trial, 
unless  made  in  bis  presence.  People  v. 
Iifoore,  45  Oal.  19;  People  v.  Stanley,  47 
CaL  118,  17  Am.  Bep.  401;  People  v.  Aleck, 
ttl  Cal.  136;  People  v.  Gonzales,  71  Cal.  671, 
12  Pac  783. 

The  testimony  thus  erroneously  admitted 
tended  strongly  to  prove  appellant  guilty  of 


the  oCTeuse  of  which  he  was  convicted.  The 
ruling  of  the  court  In  admitting  It  over  the 
objection  of  appellant  was  thus  extremely 
prejudicial  to  him,  and  compels  the  overrul- 
ling  ot  the  Judgment  We  find  no  other  er- 
ror in  the  record. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  IiBNNON,  P.  J.;  KERRI- 
GAN, J. 


WALSH  V.  BRADSHAWl  (Civ.  881.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. July  13,  1011.  Rehearing  Denied 
Aug.  12,  1911.  Dolled  by  Supreme  Oonrt 
Sept  11,  1911.) 

1.  ApPEAI.  and  ElBBOB  ({  lOOifi*)— TlKDIOTB— 

COKFLICTING  EVIDENCE. 

In  reviewing  a  verdict  based  oo  confiicting 
evidence,  that  of  Uie  prevaiting  party  must  be 
taken  ss  tnie  as  well  as  all  reasonable  Infer- 
ences deducible  from  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3936-3037:  Dec.  Dig.  I 
1002.*] 

2.  Appeal  aitd  BktBOa  Q  1067*)— Habulbss 

IQrROR— EhECLUSIOH  OP  iMFEAOHINd  EVI- 
UENCE. 

The  exclnsion  of  a  verified  complaint,  in- 
trodnced  to  discredit  a  witness,  was  not  errone- 
oas;  the  witness  having  admitted  substantially 
everytblng  contained  In  the  ccMnplalnt. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
^or^^Cent  Dig.  H  4104-4100.  Dec.  Dig.  S 

3.  Appeal  and  Ebbob  (|  10D6*)— Riview— 
Habuless  Erbob. 

In  an  action  by  a  carpenter  against  a  lessor 
for  improvemeotB  placed  in  the  lessor's  building 
for  the  use  of  the  lessee,  evidence  that  tbe  lessor 
did  not  own  the  fixtures  upon  the  leased  prem- 
ises, and  was  not  to  become  the  owner  thereof 
at  the  end  of  the  term  being  collateral  to  tbe 
iasue,  which  was  whether  the  lessor  agreed  to 
pay  for  them,  tbe  exdusion  of  such  evidence 
was  bannless  error  where  both  lessee  and  les- 
sor had  testified  as  to  the  agreement  as  to  own- 
ership. 

[£>d.  Note. — For  other  cases,  see  Appeal  and 
Cent  Dig.  H  4187-4193 ;  Dec.  Dig.  i  1056.*J 

Appeal  from  Superior  Court  City  and 
County  of  San  Frandsoo;  J.  M.  Seawell, 
Judge; 

Action  by  Thomas  Walsh  against  N.  B. 
Bradahaw.  From  a  Judgment  for  plaintiff 
and  an  order  denying  d^endant's  motion  for 
a  new  trial,  defendant  appeals.  Affirmed. 

E.  T.  Manwell  and  F.  H.  Dam,  for  appel- 
lant  F.  V,  Meyers,  for  respondent. 

KERRIGAN,  X  This  Is  an  appeal  from  a 
Judgment  in  favor  <^  plaintiff,  and  from  an 
order  dmylng  def»dant^8  motion  for  a  new 
trial,  In  an  action  for  the  reasonable  value 
of  work  and  labor  performed  and  materials 
furnished. 

The  asiMgnors  of  plaintiff.  Bailey  Bros.,  a 
corporation,  at  tbe  instance  of  the  defendant, 
erected  for  her  a  two-story  ftrame  building 
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on  Folsom  street,  In  San  B^nclsco.  At  about 
the  time  of  the  completion  of  the  building 
one  Fred  R07,  having  made  arrangements 
with  the  defendant  for  a  lease  of  the  lower 
floor  of  said  buUding,  requested  Bailey  Bros., 
through  James  Bailey,  to  do  the  necessary 
carpenter  work  to  fit  up  that  floor  for  a  res- 
taurant This  work  was  done,  and  the  main 
question  in  the  case  is,  Who  was  to  paj  tot 
It,  the  defendant  or  Roy? 

Several  witnesses  introduced  by  the  plain- 
tiff testified  that  the  defendant  told  the  as- 
signors to  proceed  with  the  work  for  Roy, 
and  that  she  would  pay  for  It  Roy,  who 
subsequently  married  the  defendant  testlQed 
that  he  was  to  settle  for  the  work  with  Bai- 
ley Bros.  Defendant  in  her  testimony  said 
that  Bbe  told  Bailey  Bros,  that  the  proposed 
work  was  a  matter  wholly  between  Bailey 
Bros,  and  Roy ;  that  she  would  have  noth- 
ing to  do  with  it.  Robert  Turpin,  a  witness 
called  by  the  defendant,  corroborated  the 
testimony  given  by  her  and  by  Roy. 

[1]  Defendant's  counsel  have  filed  a  pains- 
taking brief,  and  they  have  made  Ingen- 
ious points  indicating  that  Roy,  and  not  the 
defendant  is  liable  for  the  reasonable  value 
of  the  work  done  and  materials  furnished, 
but  there  is  a  plain  conflict  in  the  evidence, 
and  when  this  is  true,  as  has  been  said  num- 
berless times,  appellate  courts  must  consider 
all  the  evidence  in  favor  of  the  prevailing 
party  as  true,  as  well  as  all  reasonable  in- 
ferences deduclble  therefrom.  Woody  v.  Ben- 
nett 88  Cal.  243,  26  Pac.  117;  Meyer  v.  Gt 
Western  Ins.  Co.,  104  Cal.  381,  38  Pac  82. 
So  considering  the  testimony  here,  it  abun- 
dantly supports  the  finding  of  the  court  that 
the  defendant  was  to  pay  for  the  work. 
What  has  Just  been  said  applies  as  well  to 
defendant's  contention  that  the  evidence  does 
not  sustain  the  finding  of  the  court  as  to  the 
reasonable  value  of  the  materials  furnished 
and  work  done.  As  to  these  matters,  i^ere 
was  a  conflict  in  the  evidence,  and  under  the 
rule  the  finding  cannot  be  disturbed  on  ap- 
peal. 

[2]  Prior  to  the  commencement  of  this  suit 
E.  J.  Bailey,  in  his  individual  capacity, 
brought  an  action  against  the  defendant  to 
recover  for  the  same  work  and  labor  and 
materials  furnished  forming  the  subject-mat- 
ter of  this  suit  In  the  present  action  B.  J. 
Bailey  having  testified  that  Bailey  Bros,  did 
the  work  and  furnished  the  materials,  the  de- 
fendant sought  on  cross-examination  of  the 
witness  to  introduce  his  verified  complaint 
In  the  former  action  for  the  purpose  of  dis^ 
crediting  and  impeaching  his  present  testi- 
mony. No  error  was  committed  by  the  trial 
court  iB  sustaining  the  objection  to  this  tes- 
timony Interposed  by  the  plaintiff,  for  the 
simple  reason  that  the  witness  had  already 
in  bis  eroBs-examlnation  admitted  substan- 
tially everything  sought  to  be  Bbown  by  the 
offered  complaint 


[31  By  a  ruling  of  the  court  defendant  -was 
prevented  from  showing  that  she  never  own- 
ed the  fixtures  put  in  the  restaurant  by  Bai- 
ley Bros.  She  argues  that  if  she  did  not  own 
the  flxturee,  or  was  not  to  l>ecome  the  owner 
thereof  at  the  end  of  the  lease  to  Roy.  this 
is  a  circumstance  tending  to  show  that  sbe 
did  not  agree  to  pay  Bailey  Bros,  for  the 
making  and  installatloD  of  them,  and  that 
therefore  the  rejection  of  the  testimony  was 
error. 

The  proposed  testimony  called  fur  nn  ar- 
rangement between  the  defendant  and  tier 
husband  collateral  to  any  of  the  Issaes  In  the 
case.  The  husband  daimed  to  own  the  fixt- 
ures, and  he  and  his  wife  testified  that  he 
and  not  she  was  to  pay  for  them,  and  under 
all  the  circumstances  of  the  case  we  believe 
that  the  rejection  of  this  testimony  was  a 
matter  too  Inconsequential  to  merit  serious 
consideration. 

A  careful  examination  ot  the  record  re- 
veals no  error.  The  judgment  and  order  are 
therefore  affirmed. 

We  concur:  DBNNON.  P.  J.;  HALL,  J. 


JOHN  BOLL&TAN  GO.  v.  S.  BACHMAN  & 

CO.  et  al.    (Civ.  819.) 

(District  Court  of  Appeal.  First  District, 
California.    July  15,  1911.  Reheating 
Denied  Aug.  12.  1911.) 

1.  Limitation  op  Actions  (S  124*)— Actiojcs 
AoAinsT  FiBHs— BuHoino  in  New  1>e- 

FEHDAITTB. 

Under  Code  Giv.  Proc  S  388,  providint 
that  when  two  or  more  persons  are  assodatfd 
in  any  business  transacted  under  a  connDon 
name,  the  associates  may  be  sued  by  soch  com- 
mon name,  summons  tKing  served  npon  one  or 
more  of  them,  the  judgment  binding  the  joint 
property  of  all,  as  if  all  had  been  nataed  de- 
lendants  and  had  been  sued  upon  their  joint 
liability,  the  filing  of  a  complaint  against  a 
partnershio  as  sole  defendant  does  not  stop  the 
mnning  of  Umitatloos  upon  the  cause  of  ac- 
tion against  the  partners  Indlvidaally,  and  an 
amendment  to  a  complaint  against  the  partner- 
ship alone,  which  brings  in  the  partners,  adds 
new  parties  defendant 

[Ed.  Note.— For  other  cases,  see  limitatioo 
of  Actions,  Gent  Dig.  {  S41 ;  Dec.  Dig.  |  121«] 

2.  Appeal  aicd  Ebhob  (|  864*)— Rkscrvatiok 
OF  Grouhob  or  REVDtw— QuEmons  Psc- 

BENTED. 

Where  two  different  judgments  wen  ren- 
dered in  the  same  action,  a  party  appealiM 
from  only  one  of  them  may  not  have  review  w 
matters  decided  by  the  other. 

[Ed.  Note. — For  other  cases,  see  Appeal  sdiI 
Error,  Dec.  Dig.  |  864.*] 

Appeal  from  Supulor  Court,  Cltr  ud 
County  of  San  Francisco;  Geo.  A.  Staite- 
vant  Judge. 

Action  by  the  John  Bollman  Company 
against  S.  Bachman  &  Co.,  a  partnership, 
and  against  S.  Badiman  and  another.  From 
a  Judgment  that  plaintiff  take  nothing  as 
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against  tbe  last-named  d^endants,  plalntlfl 
appeals.  Affirmed. 

Houghton  ft  Houghton,  for  appellant  Hel- 
ler.  Powers  ft  Bhrmap,  for  irespondents. 

HAIiLs  J.  Flahitlfl  on  the  4th  day  of  Jan- 
nary,  1907,  filed  a  complaint  In  an  action  for 
goods  sold  and  dellTered,  against  "S.  Bach- 
man  ft  Company."    It  was  alleged  In  the 
complaint  that  "the  d^endant  S.  Bachman 
and  Company  was  a  copartnership,"  but  no 
attempt  was  mad«  In  the  original  complaint 
to  allege  who  comprised  the  copartnership. 
The  prayer  was  for  judgment  against  "the 
defendant"   In  other  words,  the  action  was 
brought  under  section  388,  Code  CIt.  Proc., 
which  proTldes  that  persons  associated  in 
busiuess  and  transacting  snch  business  under 
a  common  name  may  be  sued  by  such  com- 
mon name.  Subsequently,  and  after  the  atat- 
Qte  of  limitations  had  run  against  the  action, 
the  plaintiff  amended  its  complaint  so  as  to 
make  the  title  read:    "The  John  Bollman 
Company,  a  Corporation,  Plaintiff,  vs.  8. 
Bachman  &  Company,  a  Copartnership,  Si- 
mon Bachman  and  Arthur  Bachman,  Copart-  j 
ners  Doing  Business  Under  the  Firm  Name 
of  S.  Bacluuan  &  Company,  Defendants,"  in- 1 
stead  of;    "The  John  Bollman  Company,  a  ' 
Corporation,  Plaintiff,  ts.   8.  Bachman  &  | 
Company,  a  Copartnership,  Defendant."   The  , 
amended  complaint  also  contains  Appropriate  . 
allegations  to  charge  Simon  Bachman  and 
Arthur  Bachman,  and  the  prayer  is  for  Judg- , 
ment  against  "the  defendants."   The  defend-  j 
ants  "Simon  Bachman  and  Arthur  Bachman,  j 
Copartners  Doing  Business  Under  the  Firm  , 
Name  of  S.  Bachman  &  Company,"  filed  a  de-  '. 
mnrrer  to  the  amended  complaint,  pleading 
the  bar  of  the  statute  of  limitations.   This  , 
demurrer  was  sustained  without  leave  to  | 
amend.    Thertofter   plaintiff  amended  its  ^ 
complaint  by  eliminating  from  the  title  the  , 
words  "Simon  Bachman  and  Arthur  Bach- 1 
man.  Copartners  Doing  Business  Under  the  , 
Firm  Name  of  8.  Bachman  &  Company."  The  : 
defendant  8.  Bachman  &  Co.  filed  Its  answer  < 
thereto,  and,  after  trial  and  verdict  rendered,  I 
Judgment  was  entered  against  8.  Bachman 
ft  Co.,  a  copartnership,  on  May  7, 1909.  Sub- 
sequently, on  May  17,  1909,  a  judgmentSwas 
also  entered  upon  demurrer  sustained  to  the 
effect  that  plaintiff  take  nothing  as  against 
S.  Bachman  and  Arthur  Bachman.  It  Is  from 
this  latter  Judgment  only  that  any  appeal 
was  taken,  the  notice  of  appeal  explicitly 
referring  to  and  describing  the  latter  Judg- 
ment, both  by  the  date  of  its  eatry  and  re- 
citing the  substance  thereof. 

The  appellant  contends  that  the  court  erred 
In  sustaining  the  demurrer  and  also  In  enter- 1 
ing  two  different  Judgments  in  one  action,  j 

[1]  Both  questions  are  to  be  determined,  1 
we  think,  by  the  answer  to  the  question,  Did  | 
the  amendment  bring  In  new  defendants?  i 
Respondents  concede  that  no  new  cause  of  ! 
action  was  stated  by  the  amended  mmplalnt  j 
bat  contend  that  Iv  the  addition  of  Simon ! 


Bachman  and  Arthur  Bachman  as  parties 
defendant  new  parties  were  brought  in,  and 
that  for  the  first  time  a  cause  of  action  was 
stated  against  them,  to  which  they  were  en- 
titled to  plead  the  statute  of  limitations. 
The  contention  of  the  appellant  on  the  other 
hand,  is  that  suit  brought  against  a  copart- 
nership by  the  copartnership  name  only  is  a 
suit  against  all  the  members  of  the  copart- 
nership, in  which  the  Judgment  can  only  be 
enforced  under  the  section  (388,  Code  Civ. 
Proc.)  as  It  existed  when,  this  action  was 
commenced,  against  the  partnership  prop- 
erty; and  that  consequently  an  amendment, 
adding  as  parties  defendant  the  members  of 
the  firm,  only  enlarges  the  remedy  by  au- 
thorizing a  Judgmait  under  which  the  Indi- 
vidual property  of  the  copartners  may  be 
taken  in  execution.  He  thus  contends  that 
this  case  comes  within  the  rule  of  Frost  v. 
Witter,  132  Cal.  421,  64  Pac.  705,  84  Am.  St. 
Rep.  53. 

In  this  contention  we  cannot  agree.  While 
it  is  true  that  In  most  respects  a  partnership 
Is  but  a  relation  with  no  legal  being  as  dis- 
tinct from  the  members  who  comprise  it,  yet 
in  many  respects  It  is  treated  as  a  legal  en- 
tity both  as  regards  its  rights  and  obliga- 
tions.  30  Cyc.  423. 

For  the  purposes  of  bringing  suit  under 
section  388,  Code  Civ.  Proc,  as  It  existed 
when  this  action  was  brought  a  copartner- 
ship, we  think,  must  be  considered  to  be  a 
legal  entity  distinct  from  its  Individual  mem- 
bers. The  section  at  tliat  time  read  as  fol- 
lows: "When  two  or  more  persons,  associat- 
ed In  any  business,  transact  -such  business 
under  a  conuuon  name,  whether  it  comprise 
the  names  of  such  persons  or  not,  the  asso- 
ciates may  be  sued  by  such  common  name, 
the  summons  In  such  cases  being  served  on 
one  or  more  of  the  associates;  and  the  Judg- 
ment In  the  action  shall  bind  the  Joint  prop- 
erty of  ail  the  associates,  In  the  same  man- 
ner as  If  all  had  been  named  defendants,  and 
had  been  sued  upon  their  Joint  liability." 
While  It  Is  true  that  the  section  says  the  as- 
sociates nut]/  be  sued  by  such  common  name, 
the  whole  section  Indicates  that  the  action 
In  substance  Is  an  action  against  the  asso- 
ciates as  such,  and  not  against  the  individ- 
uals. The  section  recognizes  the  association, 
or,  as  In  this  case,  the  copartnership,  as  a 
distinct  entity,  against  which  the  partner- 
ship obligation  may  be  enforced.  In  an  ac- 
tion brought,  as  this  was,  the  partnership 
Is  the  only  defendant. 

This  Is  the  view  taken  by  the  court  in  Da- 
vidson V.  Knox,  67  Cal.  143,  7  Pac.  413.  Re- 
ferring to  section  888,  Code  Civ.  Proc.,  the 
court  there  said:  "In  an  action  brought  un- 
der this  section  It  is  not  necessary  to  name 
all  of  the  associates  as  defendants.  In  fact, 
the  association  designated  by  Its  common 
name  ts  the  only  defendant  and  the  Judg- 
ment authorized  Is  one  binding  only  the  Joint 
property  of  the  association."  While  this  lan- 
guage is  obltSTf  and  the  case  Is  not  authori- 
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tatlvely  binding,  It  Is  persuasive  ns  express- 
ing the  vlewB  of  the  court  as  to  the  effect  of 
the  section.  Where  similar  statutes  exist.  It 
has  been  held  that  a  suit  against  a  copart- 
nership by  Its  common  name  Is  not  a  suit 
against  the  individuals  comprising  the  eo- 
pnrjtnership,  and  that  under  such  statutes 
the  copartnership  is  regarded  as  a  legal  en- 
tity distinct  from  its  members.  Hallowell  v, 
McLaughlin  Bros.  (Iowa)  121  N.  W.  1030; 
Brumwell  V.  Stebblns,  83  Iowa,  425,  49  N.  W, 
1020;  Ruthven  v.  Beckwlth.  84  Iowa,  715,  45 
N.  W.  1073,  51'  N.  W.  153;  Sketchley  v. 
Smith,  78  Iowa,  5^  43  N.  W.  524 ;  Baiter  v. 
RoUirw,  110  Iowa,  310,  81  N.  W.  580 ;  Good 
V.  Red  River  Valley  Co.,  32  N.  M.  245,  78 
Pac.  46.  It  la  true  that  the  statute  referred 
to  In  the  above  cases  authorized  a  suit  In 
terms  against  the  copartnership  as  such,  but 
It  further  provided  for  the  enforcement  of 
the  judgment  against  the  individual  property 
of  any  member  served  with  snmmons.'  On 
the  contrary,  onr  statute  (section  888,  Code 
Civ.  Proc.)  as  It  existed  when  this  action 
was  brought  provided  that  the  Judgment  was 
only  binding  on  the  joint  property  of  the  as- 
sociates. Under  our  statute  the  action  Is  In 
substance  and  effect  an  action  against  the 
association  or  copartnership  as  such,  and  not 
one  against  the  Individual  members  thereof, 
mils  Is  made  manifest  by  the  fact  that  the 
Judgment  can  only  be  enforced  against  the 
Joint  property  of  all,  and  that  jurisdiction  Is 
obtained  to  render  Judgment  against  the  co- 
partnership by  service  of  summons  on  any 
member  thereof.  For  this  reason  we  think 
that,  when  plaintiff  amended  his  complaint 
by  adding  as  parties  defendant  the  Individual 
members  of  the  copartnership,  he  brought  In 
new  defendants.  Certainly  he  thus,  at  least, 
brought  In  defoidants  sued  In  a  new  and 
differ^t  capacity.  As  to  such  defendants  the 
nmning  of  the  statute  was  not  tolled  until 
the  filing  of  the  amended  complaint  The 
court  therefore  did  not  err  In  sustaining  the 
demurrer,  nor  in  enterlhg  the  Judgment  ap- 
pealed from. 

[2]  Appellant  In  its  brief  asks  that  we 
modify  the  judgment  entered  against  the  co- 
partnership so  as  to  make  it  a  Judgment 
against  the  member  of  the  firm  served  with 
summons  In  the  action.  Whether  i)r  not  the 
atiiendment  to  section  388.  Code  Civ.  Proc., 
adopted  since  this  action  was  commenced, 
authorizes  such  a  Judgment,  need  not  be  de- 
termined. We  are  precluded  from  modifying 
the  judgment  by  the  fact  that  appellant  did 
not  appeal  from  such  Judgment  As  before 
hidlcated,  he  limited  bis  appeal  to  the  Judg- 
ment entered  on  the  17th  day  of  May,  3009, 
and  took  no  appeal  from  the  judgment 
against  the  copartnership,  which  was  enter- 
ed on  May  7,  190G, 

The  judgment  appealed  from  is  affirmed. 

we  concur:  LENNON,  P.  J.;  KERRI- 
<iAN,  J. 


OSTRANDEJR  v.  CTTY  OF  SALMON, 
(Suiweme  Goort  of  Idaho.    Aug.  22,  1911.) 
(Byllabiu  by  the  Court.) 

1.  MUKIOIPAL  OOBPDBATIONS  (f  918*)— BONDS 
— ISSUAHOB— SUBlflBSION  OF  QUESTIOIT  TO 
POPULAB  VOTB. 

Under  the  provisions  of  section  2315,  ReT. 
Codes,  power  is  given  cities  and  towns  incorpor- 
ated under  the  laws  of  this  state  to  issue  munic- 
ipal couiK>n  bonds,  and  ei^t  different  purpoties 
are  enumerated  for  whidi  sncfa  b<mda  nmy  be 
issued;  and  an  ordinance,  as  authorized  by  R«r. 
Codes,  I  2316,  providing  for  the  submisaioa  of  tbe 

Siestion  of  issuing  mnnichial  coupon  bonds  for 
e  purposes  enumerated  m  section  2315,  should 
specify  separately  tbe  different  purposes  tor 
which  such  bonds  are  to  be  issued  in  accordance 
with  the  statute,  and  the  voter  should  be  given 
an  opportgnity  to  express  tiis  will  opon  each 
proposition  separately. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {{  1910-1923;  Dec. 
Dig.  i  918.*] 

2.  MUNICIPAI.  CoBPOBATXOnS  ({  918*)— BONDS 
—IBSOANCB— SOBMIBBIOll  OW  QDEnTOH  10 
POPULAB  VOTB. 

An  ordinance  which  states  the  purpose  of  a 
proposed  Issue  of  munEdpal  bonds  as  follows: 
'"That  it  Is  tbe  purpose  and  intention  ot  the 
cbalTman  and  board  of  trustees  <tf  the  villsKS 
of  Salmon  Ci^  to  incur  such  indebtodnev  and 
issue  snch  bonds  in  the  total  amount  of  fifty 
thousand  (50,000)  dollars,  thirty  thousand  (30,- 
000)  dollars  of  which  amount  snail  be  used  Utt 
tbe  purchase  of  the  waterworks,  water  nghti, 
system  and  frsnchises  of  the  Salmon  Ci^  Water 
Company,  \Limited,  and  that  an  amount  not  to 
exceed  the  sum  of  fifteen  thousand  (15,000)  dol- 
lars of  such  indebtedness  and  bonds  shall  be 
used  to  enlarge  and  extend  the  said  waterwoiti 
and  water  system,  and  an  amount  not  to  exceed 
the  sum  of  five  thousand  (5.000)  dollars  shall  be 
used  for  the  purchase,  erection,  construction  and 
furnishing  of  a  public  building  and  building  site 
for  the  use  of  sudi  village,"  states  two  separate 
and  distinct  purposes  and  questions,  and  the 
tiallot  used  at  the  election  which  requires  the 
voter  to  designate  thereon  hls  vote  either  tor  or 
against  tbe  single  proposition  of  favoring  or  dis- 
approving the  issue  of  the  aggregate  amount  of 
the  bonds  proposed  does  not  give  the  voter  an 
opportunity  of  expressing  his  will  upon  each  of 
the  purposes  and  QUMtlons  incorpoxated  ui  tbe 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Moniripal 
Corporations,  Cent  Dig.  ff  1919-1923;  Dec. 
Dig.  S  918.*] 

3.  Municipal  Corporationb  (5  918*)— Bonos 

— ISSt'ANCB — SDEafJSSION    OF    QUESTION  TO 

PopuLAB  Vote. 
Several  distinct  and  independent  purpo*^ 
or  propositions  may  he  incorporated  in  one  ordi- 
nance sii1>initting  the  question  of  Issuing  munic- 
ipal bonds  by  a  municipal  corporation,  provide 
Ing  snch  purposes  are  separately  stated,  and  tbe 
voters  at  the  municipal  election  are  given  an  op- 
portunity to  express  their  will  upon  each  pll^ 
pose  or  question  as  a  separate  ai^  IndepeDOpnt 
proposition  or  question. 

[Ed.  Note.— F(v  othei  caaei.  see  MunHpal 
Corporations,  Oeut  Die  H  1910-1^: 
Dig.  S  918.*] 

4.  Municipai,  Obporationb  (|  911*)— Boxus 
— ^AnrnoRiTT  to  Issue— Pubposb  or  Is.iv- 

ANCB~"OONSTBUCTION." 

Under  the  provisions  of  section  2238.  snbd. 
36,  Rev.  Codes,  cities  and  villages  are  given  ful' 
power  to  "acquire,  by  purchase  or  otlierwise. 
waterworto  or  niants,  and  illuminitinc  plaot*. 
and  to  supply  the  mnntcfpalitiM  and  theinhsb' 
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ituits  thereof  with  water  and  light,  •  •  *  " 
and  lacb  power  Is  not  drcanwcriDed  or  affected 
br  the  provtstona  of  subdlTisioD  1  of  section  2315 
ol  the  Berlsed  CkMles,  as  the  power  to  issue 
bonds  under  said  section  for  the  construction 
and  maintenance  of  waterworks  and  supplying 
the  same  with  water  also  includes  the  power  to 
issue  trands  for  the  purchase  of  waterworks  al- 
ready constructed. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Diff.  H  1889-1001;  Dec. 
I>ig.  i  911.*] 

Aiq>eal  from  District  Ooort,  Lemhi  Ooim- 
tj;  James  M.  Stevens,  Judge. 

Action  b7  Horace  E.  Ostrander  against  the 
City  of  Salmon.  From  a  judgment  tor  de- 
fendant, plalntlfl  appeals.  Bevrased,  wltn 
directions. 

F.  J.  Cowen  and  J.  P.  Nixon,  tor  appellant. 
BL  W.  WUtcomt^  tor  respondent. 

STEWART.  G.  3.  This  action  is  brought 
by  the  appellant  against  the  city  of  Salmon 
tor  the  purpose  of  having  determined  the 
validity  of  a  proposed  Issue  of  $50,000  of 
municipal  bonds.  If  appears  from  the  record 
that  on  January  8,  1911,  the  board  of  trus- 
tees of , the  then  village  of  Salmon  City  (now 
Cnty  of  Salmon)  entered  upon  the  proceed- 
ings of  said  lM>ard  the  following  order:  "The 
motion  was  made  and  seconded  that  It  is  the 
sense  of  the  board  to  call  an  election  for  the 
purpose  of  voting  bonds  to  acquire  a  city 
water  plant  and  to  erect  a  city  haU.  Car- 
ried.** On  Jannary  3,  1911,  the  record  fur- 
ther shows  that  the  board  of  trustees  of  tfae 
village  of  Salmon  City  passed  a  resolution, 
whicb,  among  other  tbin^,  provided: 

"A  resolution  to  take  the  initiatory  steps 
to  issue  the  municipal  coupon  bonds  of  the 
village  of  Salmon  Oity,  to  the  amount  of 
fifty  thousand  (50,000)  dollars,  for  the  pur- 
pose of  acquiring  by  purchase  the  water- 
works, water  rights,  system  and  franchises 
of  the  Salmon  City  Water  Company,  Limited, 
which  Is  now  operated  for  the  purpose  of 
conducting  and  delivering  water  and  selling 
the  same  to  the  inhabitants  of  the  village  of 
Salmon  City;  and  for  the  further  purpose 
of  extending  the  said  waterworlcs  and  sys- 
tem ;  and  for  the  further  purpose  of  pro- 
viding for  the  purchase,  erection,  construc- 
tion and  furniaMng  of  a  public  building  and 
buildinif  site  for  the  ute  of  the  viUoffe  of 
Salmon  City. 

"Whereas,  the  Salmon  City  Water  Com- 
pany, Limited,  a  corporation.  Is  the  owner 
of  certain  waterworks  and  water  rights, 
whereby  water  from  Jesse  creek,  county  of 
Lemhi,  state  of  Idaho,  Is  delivered  and  sold 
to  the  village  of  Salmon  City,  and  the  in- 
habitants thereof,  for  domestic  and  other 
purposes. 

"Whereas,  It  would  be  to  the  beet  advan- 
tage of  the  village  of  Salmon  City,  and  the 
residents  thereof,  to  have  the  said  wafer- 
works,  water  rights,  system  and  franchises 


owned  by  the  municipal  corpora ti(Ki  of  the 

village  of  Salmon  City. 

"Whereas,  the  said  waterworks,  water 
rights,  system  and  franchisee  can  be  pur- 
chased from  said  Salmon  Water  Company, 
Limited,  for  the  sum  of  thirty  thousand  (30,- 
000)  dollars. 

"Whereas,  the  said  waterworks  and  system 
are  becoming  insufficient  to  supply  the  village 
of  Salmon  City  and  the  inhabitants  thereof 
with  necessary  water,  and  the  said  water- 
works and  system  should  be  extended  and 
enlarged  at  an  approximate  cost  of  fifteen 
thousand  (16,000)  dollars. 

"Whereas,  the  village  of  Salmon  City  does 
not  own  a  mnnlclpal  building  of  sufflclrat 
size  to  accommodate  the  officers  and  to  take 
care  of  property  Iwlonglng  to  the  said  vil- 
lage, and  has  no  lot  of  land  upon  which  such 
building  could  be  constructed,  and  the  oott 
of  such  site  and  building  would  be  approxi- 
matclg  the  sum  of  five  thousand  (5,000)  dol- 
lars: 

"Now,  therefore:  Be  it  resolved,  by  the 
chairman  and  the  board  of  trustees  ct  the 
village  of  Salmon  City: 

"That  it  la  deemed  advisable  by  the  said 
chairman  and  hoard  of  trustees  to  issue 
mni'iclpal  coupon  tonds  of  the  said  village 
of  Salmon  City  in  the  sum  of  fifty  thousand 
(.50.000)  dollars,  sut-h  bonds  to  be  issued  and 
sold  in  the  manner  provided  by  law,  and  the 
proceeds  thereof  not  to  exceed  the  sum  of 
forty-five  thousand  (46,000)  dollars,  to  be 
used  for  the  purchase,  enlargement  and  ex- 
tension of  the  waterworks,  water  rights,  sys- 
tem and  franchises  of  the  Salmon  City  Water 
Company,  IJmited,  and  the  proceeds  thereof 
in  an  amount  not  to  exceed  the  sum  of  five 
thousand  (5,000)  dollars,  to  he  used  for  the 
purchase,  erection,  construction  and  furnish- 
ing of  a  public  building  and  building  site  for 
the  use  of  the  village  of  Salmon  City. 

"Be  It  further  resolved:  That  an  election 
should  be  called  to  be  held  on  the  21st  day  of 
February,  1911,  for  the  purpose  of  enabling 
the  qualified  electors  of  said  village  to  vote 
upon  the  proposition  of  Issuing  the  said 
municipal  coupon  bonds  in  the  sum  of  fifty 
thousand  (60,000)  dollars." 
.  It  further  appears  that  Ordinance  No.  9S 
was  passed  by  the  village  of  Salmon  City, 
which  In  its  terms  provides:  "An  ordinance 
to  submit  to  the  qualified  electors  of  tlie  vil- 
lage of  Salmon  City,  the  question  of  incurring 
an  indebtedness  on  the  port  of  the  said  village 
in  the  sum  of  fifty  thousand  (50,000)  dollars, 
and  issuing  the  municipal  coupon  bonds  of 
the  said  village  In  paymait  therefor,  for  the 
purpose  of  purchasing  the  waterworks,  water 
rights  and  franchises  of  the  Salmon  City 
Water  Company,  Limited,  and  for  the  fur- 
tiler  purpose  of  extending  and  enlarging  the 
same,  and  for  the  further  purpose  of  pro- 
viding for  the  purchase,  erection,  construction 
and  furnishing  of  a  public  building  and  site 
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for  the  use  of  said  village,**  etc.  This  ordi- 
nance, In  section  2,  specifies  the  purpose  for 
which  the  bonds  are  proposed  to  be  issned, 
as  follows:  "That  It  Is  the  purpose  and  In- 
tention of  the  chairman  and  board  of  trus- 
tees of  the  village  of  Salmon  City  to  Incur 
such  Indebtedness  and  issue  such  bonds  In 
the  total  amount  of  fifty  thousand  (50.000) 
dollars,  thirty  thousand  (30,000)  dollars  of 
which  shall  be  used  for  the  purchase  of  the 
waterworks,  water  rights,  system  and  fran- 
chises of  the  Salmon  CI^  Water  Oompany, 
Limited,  and  that  an  amount  not  to  exceed 
the  sum  of  fifteen  thousand  (16,000)  dollars 
of  such  indebtedness  and  bonds  shall  be 
used  to  enlarge  and  extend  the  said  water- 
works and  water  system,  and  an  amount  not 
to  exceed  the  sum  of  five  thousand  (5,000) 
dollars  shall  be  used  for  the  purchase,  erec- 
tion, construction  and  furnishing  of  a  public 
building  and  building  site  for  the  use  of  such 
village." 

Notice  of  the  election  as  provided  for  In 
Ordinance  No.  98  was  duly  given  and  speci- 
fied the  purpose  for  whltA  it  was  proposed 
to  Issue  such  bonds,  as  follows:  "For  the 
purpose  of  voting  on  the  question  of  Issuing 
the  municipal  coupon  bonds  of  the  village  of 
Salmon  City  to  the  amount  of  fifty  thousand 
(50,000)  dollars,  to  purchase  the  waterworks, 
water  rights,  franchises  and  other  property 
of  the  Salmon  City  Water  Oompany,  tlo  ex- 
tend and  improve  the  same,  and  to  provide 
for  the  purchase,  erection,  construction  and 
furnishing  of  a  building  and  building  site  for 
the  use  of  such  village." 

At  such  election  the  followlns  fonu  of 
ballot  waa  used: 

OTHBR  QUBSnON. 


In  favor  of  inatng  boiMli  to 
tlM  amount  of  Ftftjr  Tbou- 
■and  Dollan  (|6O,O05.0O)  for 
the  pnrposM  atatod  la  Ordl- 
nsnee  No.  M. 

Agaliut  luulng  bondB  to  the 
unount   ot   Fifty  ThousAnd 
Doll&n    (t6D.000.00)    for  tta« 
purporas  stated  In  Ordinance 

No.  98, 

The  vote  at  such  election  was  In  favor  of 
the  Issuing  of  said  bonds,  and  the  trial  court 
held  that  the  procedure  was  legal  and  was  in 
accordance  with  law,  and  that  the  proposed 
Issue  of  said  bonds  was  In  all  reapecb  valid 
and  legal. 

[1]  The  Important  and  In  our  opinion  the 
controlling  question  In  this  case  Is,  Are  the 
proceedings  of  the  board  of  trustees  of  the 
Village  of  Salmon  City  void  and  In  violation 
of  sections  2315  and  2316  of  the  Bevlsed  Cod^ 
In  that  separate  and  distinct  propositions,  or 
more  than  one  proposition,  were  submitted 
to  be  voted  upon  as  ft  single  proposition,  and 
voted  upon  at  such  election  as  a  single  prop- 


osition?  Section  2315  of  the  Revlaed  Codes 
grants  to  cities  and  towns  incorporated  un- 
der the  laws  of  this  state  the  power  and  au- 
thority to  issue  municipal  coupon  bonds  for 
certain  municipal  purposes,  and  specifically 
enumerates  such  purposes,  while  section  2316 
of  the  Revised  Codes  provides:  "Whenever 
the  common  council  of  such  city  or  the  trus- 
tees of  such  town  or  other  legislative  tmdy  of 
any  such  city  or  town,  shall  deem  it  advisable 
to  Issue  the  coupon  bonds  of  bu<^  dty  or  town 
for  any  of  the  purposes  aforesaid,  tlie  mayor 
or  common  council  of  such  city  or  the  trust- 
ees of  such  town  shall  provide  therefor  by 
ordinance,  which  shall  q>eclfy  the  purpose  of 
issuing  such  proposed  bonds.  •  •  • "  It 
will  thus  be  seen  by  the  provisions  of  the  stat- 
ute the  ordinance  should  specify  the  purpose 
or  purposes  described  in  section  2315.  By  an 
examination  of  section  2316  we  find  that  the 
purposes  for  which  municipal  coupon  t>ond& 
may  be  issued  are  divided  Into  eight  differ- 
ent subjects.  Subdivision  1  provides:  "To 
provide  for  the  construction  and  mainte- 
nance of  necessary  waterworks  and  8un)ly- 
Ing  the  same  with  water,  and  to  provide 
lights  for  streets,  puUlc  buildings  and 
grounds."  Subdivision  7  provides:  "To  pro- 
vide for  the  purchase,  erection,  construction^ 
and  furnishing  of  public  buildings  and  build- 
ing sites  for  the  use  of  such  city  or  town." 
Thus  the  statute  designates  a  proposed  issue 
of  municipal  bonds  for  the  construction  and 
maintenance  of  waterworks  as  a  single  and 
separate  and  distinct  purpose  for  which  such 
bonds  are  to  be  Issned,  and  in  like  manner 
designates  a  pn^HJsed  Issue  of  bonds  for  the 
purchase  and  construction  and  furnishing  of 
a  public  building  and  building  site  as  a  single, 
distinct,  and  separate  purpose  for  whl<^  mu- 
nicipal bonds  may  be  Issued.  It  is  apparent 
that  the  council  of  the  vUlage  of  Salmon  City 
in  the  resolutions  that  were  passed  by  it  and 
placed  UE>on  its  records,  and  In  the  language 
of  the  ordinance  also,  perfectly  understood 
the  statute,  and  understood  that  the  proposed 
issue  of  municipal  bonds  embraced  at  least 
two  distinct  puxposes,  eadi  IndepoideDt  and 
Borate  from  the  otiiu.  In  the  resolatton 
adopted  on  Jannarj  Sd,  the  village  tmstees 
specifically  referred  to  the  im^tosed  iasne  of 
bonds,  that  the  same  were  fat  the  pnrpoee 
of  acquiring  a  city  watnr  plant  and  the  erec- 
tion of  a  city  hall,  and  in  the  subaequoit  re- 
solution on  the  same  date  the  parpoae  <rf  le- 
sulng  such  bonds  for  the  erection,  oiHistnic- 
tlon,  and  furnishing  of  a  public  bnlldlng 
and  bnlldlng  site  la  designated  and  dlstln- 
gulshed  as  Independent  and  sqwnte  from 
the  purpose  of  purchasing  and  oonotructlng 
waterworks;  and  In  Ordinance  No.  9S  the 
language  shows  that  the  Tillage  council  lott- 
ed upon  the  purpose  for  which  it  was  pro- 
posed to  Issne  municipal  bonds  as  embraciiv 
at  least  two  s^rate  and  distinct  parposas, 
and  distinguishes  Bepsrately  the  proportion 
of  the  bonds  to  be  devoted  to  eecb  ot  such 
purposes. 
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[t]  NotwUbstandliig  ttie  statute  and  the 
Intention  of  the  board  of  tmsteea  of  the  vil- 
lage^ aa  shown  by  the  resolations  and  ordi- 
nance adf^ted  }jj  the  board,  there  was  bnt 
one  question  sabmltted  to  the  voters  of  the 
Tillage  of  Salnum  Oty,  and  TOters  were  given 
on>ortnni^  to  vote  only  for  or  against  the 
aggregate  propoaed  issue  of  bonds.  The 
pnqwsttion  to  vote  bonda  for  the  pnn^se 
and  constractlon  of  waterworks  and  a  water 
system  was  combined  with  the  proposition 
to  TOte  bonds  for  a  municipal  building,  and 
the  Toter  had  no  choice  and  could  (mly  by 
his  baUot  approve  the  proposed  Issae  for  the 
combined  purposes  or  reject  the  same.  It 
was  clearly  the  Intention  of  the  L^lslature 
in  omctlng  sectUms  231S  and  2316  to  pro- 
hibit municipal  aufhoriUes  from  creating  a 
debt  for  munidpal  purposes,  and  Issu- 
ing municipal  bonds,  unless  aathorlz^  by 
the  Totws  of  the  municipality,  voting  at  an 
election  hdd  for  tiiat  purpose^  By  the  pro- 
vialoDB  of  Ordinance  No.  08  under  consider- 
atl<ni  In  this  case,  and  the  ballot  provided 
for  the  votors  at  tlie  municipal  election  held 
ZoT  the  purpose  of  authorizing  the  bonds 
now  under  consideration,  no  opportunity  was 
given  the  Sectors  to  eqiress  their  wishes 
with  referoice  to  tlie  Issuing  of  bonds  for 
any  particular  pupose,  and  the  voters  at 
sncb  election  liave  expressed  no  opinion,  and 
were  given  no  opportunity  to  express  an 
<^>lnl(ni  aa  to  whether  they  might  fovor  the 
purchase  and  construction  a  water  iQrstem 
and  oppose  the  construction  of  a  municipal 
Dollding,  or  fiivor  the  issuing  of  btrnds  for 
the  construction  of  a  municipal  bnlldtng  and 
offpoae  tbB  purchase  and  construction  of  a 
water  system.  To  combine  these  two  pro- 
positions, distinct  and  independent  as  tliey 
are  made  by  the  provisions  of  sectl<m  231S, 
and  as  sudi  propoBltloiu  In  fact  are,  wltii- 
ont  giving  the  voters  an  oivortunlty  to  ex- 
press their  will  upon  each  separate  propo- 
sition, is  a  clear  evaaion  of  the  statute,  and 
U  permitted  would  practically  nullify  not 
only  Uie  statute  but  make  It  possible  for 
two  or  more  propositions  to  be  combined, 
and  the  voters  of  a  municipality  deceived 
and  misled  as  to  the  objects  and  jrarposea  for 
which  the  bond  Issue  was  proposed.  No 
doubt  it  often  occurs  that,  whwe  several 
proposed  improvements  are  to  be  paid  for 
by  bond  issue,  one  or  more  may  be  favored 
tv'  a  majority  of  the  voton,  while  others 
may  1>e  strongly  opposed,  and  rathw  than  de- 
feat the  proposition  favored  the  vo^  will 
be  forced  to  accept  the  proposition  which  he 
honestly  opposes,  it  dllterent  and  distinct 
pnrposes  could  be  Incoi^rated  in  each  s^ 
arete  submission.  But  where  the  subjects 
are  diff^ent,  and  have  no  natural  or  neces- 
sary connection,  and  the  questions  submit- 
ted Indicate  different  purposes,  such  qnes- 
tions  cannot  be  submitted  as  one  question, 
and  tills  is  q>ecially  true  under  the  provl- 
slona  of  the  statute  which  emumeratea  said 


purposes  as  independent  and  separate  pur- 
poses. 

[3]  Th^  is  no  provision  bi  the  statute 
which  prohibits  the  submission  of  a  number 
of  propositions  or  questions  at  one  time^  pro- 
viding audi  ordinance  specifies  each  separate 
question  or  proposition  as  sudi.  and  provi- 
sion is  made  1^  wlilch  the  voten  are  given 
Opportunity  to  vote  upon  each  spedflc  pro- 
position or  question  ind^endent  of  the  other 
questions  submitted  at  the  same  time.  TUa 
may  be  done  upm  a  single  ballot,  but  the 
ballot  must  steto  each  prc^posltlmi  s^ratdy, 
so  that  the  voter  may  be  able  to  express  his 
will  with  reference  to  eadi  question.  Thla 
is  a  rule  dearly  announced  by  this  court  in 
Corker  v.  IHllage  at  Hountalnhmne,  116  Pac. 
lOS,  and  Piatt  v.  City  of  Payette,  114  Pae. 
25,  and  Is  sunwrted  by  the  authoritleB.  City 
ot  Denver  v.  Hayes,  28  C3ola  110,  68  Pac.  311, 
McBryde  v,  Cl^  of  Montesano,  7  Wash.  68, 
84  Pac.  tS69;  28  Cyc.  580;  Clark  v.  City  of 
Los  Ang^  (Cal.)  116  Paa  722.  The  deslgn- 
aUon  that  (30,000  of  the  pn^wsed  bond  is- 
sue would  he  used  for  the  purchase  of  the 
water  systen  of  the  Salmon  City  Watra  Com- 
pany, and  not  to  exceed  $16,000  to  be  used 
to  oilarge  and  extend  said  ^atem,  state  tme 
general  irarpose,  that  of  acquiring  and  Im- 
proving a  water  qratem-for  said  dty,  and 
both  rctote  to  the  same  subject-matter,  and 
constltoto  but  one  purpose  as  defined  by  the 
statute,  and  might  well  be  submitted  as  one 
proposition;  but  the  construction  of  a  mu- 
nicipal buildings  having  no  connection  what- 
ever with  the  acquiring  or  ccmstructing  of 
a  water  system,  and  not  bcdng  a  part  of  the 
same,  should  have  beoi  submitted  as  a  sep- 
arate and  Independmt  proposition,  and  for 
these  reas(ms  the  Judgment  of  the  lower  court 
Is  reversed,  and  a  Judgment  wdered  entered 
In  accordance  with  tills  opinion. 

[4]  There  is  one  other  question  presented 
in  the  argument  upon  this  appeal  which  Is 
relied  upon,  which  we  deem  proper  to  dis- 
pose of,  inasmuch  as  the  same  question  might 
he  raised  in  case  the  proposed  bond  Issue  is 
again  submitted.  It  Is  contended  by  the  ap- 
pelant that  the  municipality  had  no  l^al 
anthtMity  to  purchase  waterworks  already 
constmeted,  or  make  the  same  a  part  of  the 
municipal  water  system.  This  argument  Is 
based  upon  the  provisions  of  subdivision  1, 
I  2315,  Rev,  Codes:  "To  provide  for  the  con- 
struction and  maintenance  of  necessary  wa- 
tOTWorks  and  supplying  the  same  with  wa- 
ter." It  is  urged  that  the  word  "construc- 
tion" as  used  in  this  snl>dlvlslon  will  not  au- 
thorize a  munldpalltr  to  purchase  works 
already  cmtstructed.  We  think  It  was  not 
intended  by  the  Legislature,  by  the  language 
thus  used,  to  prohibit  a  munictpallty  from 
purchasing  waterworks  already  constructed, 
and  to  make  the  same  all  or  a  part  of  a  gen- 
eral water  system  for  such  municipality. 
The  very  fact  that  the  municipality  is  au- 
thorised to  proTlda  for  tAa  constractlon  and 
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mainteoance  of  necessary  waterworkB  Im- 
pliea  authority  to  pnrchase  works  already 
constructed,  and  to  make  the  same  all.  or  a 
part  of,  a  general  system  of  waterworks. 
This  construction  cleaiAy  appears  when  we 
take  into  conslderatlim  the  provisions  of  sec- 
tion 2238  of  the  ReTlaed  CoAem,  which  pre- 
scribes additional  powers  of  cities  and  Til- 
lages. BnbdiTlslon  86:  "Acquire,  by  pur- 
chase or  otherwise,  waterworks  or  plants 
and  Illuminating  plants,  to  supply  the  mu- 
nicipalities and  the  Inhabitants  thereof  with 
water  and  light."  A  municipality  may  have 
a  water  system  owned  and  operated  by  pri- 
vate IndWIdiinls  or  corporations,  and  such 
system  may  be  inadequate  to  supply  the  de- 
mands of  the  municipality,  or  such  system 
may  be  operated  In  such  a  manner  as  to  be 
oppressive  to  the  Inhabitants  of  such  mu- 
nicipality, and  at  the  same  time  the  mu- 
nicipality may  be  able  to  purchase  such  sys- 
tem at  a  less  cost  than  a  new  system  of 
equal  adequacy  could  be  constructed,  and, 
because  of  these  facta  and  other  facts,  the 
city  might  conclude  that  it  would  be  wise 
to  purchase  such  system  and  make  It  all  or 
a  part  of  a  general  water  system  for  the 
municipality,  and  It  clearly  was  not  Intend- 
ed by  subdivision  1  of  section  2315  to  limit 
a  municipality  in  its  power  to  purchase  a 
water  system. 

In  the  case  of  Seymour  v.  City  of  Taco- 
ma,  a  Wash.  138,  32  Pac.  1077,  the  Supreme 
Court  of  the  state  of  Washington  had  under 
consideration  the  construction  of  an  act  of 
the  Legislature,  the  title  of  which  read, 
"An  act  authorizing  cities  and  towns  to  con- 
struct Internal  Improvements,  and  to  Issue 
bonds,  and  pay  therefor,"  and  in  the  course 
of  the  opinion  the  court  holds:  "The  real 
purpose  of  this  act  would  have  been  better 
expressed  had  the  word  'provide'  been  used, 
but  we  think  the  word  'construct'  under  all 
the  circumstances  may  be  accorded  a  sim- 
ilar meaning,  rather  than  defeat  the  opera- 
tion of  what  is  probably  the  most  impor- 
tant feature  of  this  law,  upon  the  technical 
slgnlflcaoce  of  a  word,  where  it  can  hardly 
be  contended  that  any  one  was  likely  to  be 
deceived";  and  in  effect  holds  that  the  word 
"construct"  includes  tb»  poww  to  purchase 
in  making  such  Improrements.  In  the  case 
of  Dick  v.  Scarbonnigb,  73  S.  C.  ISO,  SS  S. 
R.  86,  the  Supreme  Court  of  South  Carolina 
had  under  oonslderatkm  a  statute  of  that 
state  which  empowered  the  municipal  au- 
thorities to  proWde  for  issDlng  bonds  "for 
the  purpose  of  oilarglng,  extending  or  es- 
tabllBhlng  waterworks,*'  and  says:  **It  Is 
true,  power  to  bold  an  Section  to  authorize 
the  Issuance  of  bonds  to  purchase  water- 
works is  not  given  In  tills  statute  by  use  of 
the  word  *purchase'  but  'establishing'  mu- 
nicipal waterworks  may  be  accomplished  by 
purchase  as  well  as  by  construction.  Es- 


tablishing waterworks  obvioosly  hen  means 
the  acQulrement  and  inauguration  of  a  qrs- 
tern  of  waterworks  as  a  municipal  enter- 
prise and  as  munlcliia!  property  by  tithn* 
construction  or  purchase."  Clark  t.  City 
of  Los  Angles  (Cal.)  116  Pac.  722.  So  we 
conclude  that  subdlvlsloa  1  of  section  2315 
of  the  Revised  Codes  dearly  authorizes  a 
municipality  to  vote  bonds  for  the  purpose 
of  constructing  and  maintaining  necessary 
waterworks,  ^ther  by  construction  or  pur- 
chase. 

The  judgment  In  this  case  is  reversed,  and 
the  trial  court  Is  directed  to  enter  judgment 
in  favor  of  the  apptilauL   Costs  awarded 

to  the  appellant 

AXLSHIIV  concurs. 


Ex  pertt  DAWSON. 
(Supreme  Court  of  Idaho.   Sept  W,  1911) 

(Syllahttt  T>i/  the  Court.) 

1.  J0RT  ({S  &,  29*)— BlOHT  TO  TBIAX.  BT  JVW 

—Waiver. 

Under  the  jprovisions  of  section  7  of  ar- 
ticle 1  of  Che  GoQBtitutiott  of  this  state,  the 
right  of  trial  by  Jury  la  reserved  to  the  citi- 
zens of  the  state  as  It  existed  and  was  per- 
mitted under  the  common  law,  and  such  right 
is  retained  in  all  cases  which  were  triable  by 
jury  under  the  common  law,  and  limits  the 
power  of  the  court  and  of  the  dtixens  to  a 
waiver  of  a  jury  trial  to  criminal  cases  not 
amounting  to  a  felony,  and  then  only  by  con- 
sent of  both  parties  expressed  in  open  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  11  14.  197-203 ;  Dec  Dig.  ||  9,  29.*] 

2.  JuBT  (11  10,  29*)— Right  to  Tbial  by 
JUBr— "TaiAL." 

The  word  "trial,"  as  used  In  section  7. 

art.  1,  of  the  Constitution,  means  an  issue  of 
fact  presented  by  a  plea  of  the  accused,  and 
the  court  is  without  jurisdiction  to  try  sucli 
Issue  of  fact,  if  the  charge  be  a  felony,  and 
there  can  be  no  couviction  except  upon  trial 
by  jury ;  but  where  the  accused,  with  fall 
knowledge  of  his  constitutional  riffhts,  enters  a 
plea  of  guilty,  and  presents  no  issue  fact 
for  trial,  there  can  be  no  trial,  and  the  eniTic- 
tion  is  the  accused's  admission,  and  takes  tbt 
place  of  a  verdict  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Di^.  SS  16,  16,  176-203 ;  Dec.  Dig.  «  10,  2ft.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7005-7103;  vol.  8,  p.  7826.] 

3.  Crihenal  Law  ({  1032*) —Appul— Ob- 
jection Below— iNroBMATioN. 

Whether  it  Is  necessary  to  allege  In  an 
information  charging  larceny  from  the  person 
the  value  of  the  property  taken  is  a  question 
of  the  suffidency  of  the  information,  aitd  does 
not  go  to  the  jurisdiction  of  the  court,  and  the 
only  manner  in  which  such  question  can  be 
raised  la  by  demurrer  to  the  intormation  at  the 
trial  under  the  plea  of  not  guilty,  or  after  the 
trial  in  arrest  of  judgment. 

[Rd.  Note.— For  other  cases,  see  GrimiDal 
Law.  Gent.  Dig.  f|  3627-2653;  Dee.  IHg.  f 
1032.*] 

Application  by  James  Dawson  for  writ  of 
habeas  corpua     Writ  quashed,   and  iwtl- 
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tioner  remanded  to  coBtody  of  warden  of 

state  penitentiary, 

Clifton  &  Huds<Hi,  for  petitioner.  D.  C. 
McDongaU,  AtQr.  Qea.,  3.  H.  P^son,  and 
O.  M.  Van  Duyn.  Aait.  Att;.  Gen.,  for  the 
State. 

STEWART,  a  3.  This  Is  an  original  ap- 
plication in  this  court  for  a  writ  of  habeas 
corpus. 

On  the  22d  day  of  March,  1911.  the  pros- 
ecntlng  attorney  of  Lincoln  county  filed  an 
Information  In  the  district  court  charging  ■ 
one  William  Morray  and  the  petitioner, 
James  Dawson,  with  the  crime  of  grand 
larceny.  The  charging  part  of  the  informa- 
tion reads  as  follows:  "The  said  William 
Murray  and  James  Dawson  on  or  about  the 
ISth  day  of  Marcb,  1911,  at  Shoshone,  In  the 
county  of  Lincoln,  state  of  Idaho,  did  will- 
fully and  unlawfully  and  feloniously  steal, 
take,  and  carry  away  one  watcb  and  chain 
from  the  possession  and  person  of  S.  C. 
Frost,  the  said  watch  and  chain  then  and 
there  being  the  personal  property  of  the  said 
S.  C.  Frost,  and  the  said  defendants  did 
then  and  there  willfully,  unlawfully,  and  fe- 
loniously steal,  take,  and  carry  away  the  said 
watch  and  chain  from  the  possession  and 
person  of  the  said  S.  C.  Frost  against  the 
will  and  consent  of  the  said  8.  C.  Frost," 
etc.  And  upon  such  arraignment,  and  In 
answer  to  a  question  by  the  court,  petitioner 
announced  that  he  had  no  counsel,  and  the 
conrt  thereupon  appointed  Harlan  D.  Heist 
as  counsel  for  hira,  and  the  Information  was 
read  to  the  petitioner,  and  he  was  furnished 
with  a  copy  of  the  same;  and  thereafter, 
on  the  23d  day  of  March,  1011,  appeared  in 
open  court  with  his  counsel,  and  after  being 
Informed  by  the  conrt  of  the  nature  of  the 
information  filed  against  him,  and  being  ask- 
ed by  the  court  wbat  his  plea  was,  the  peti- 
tioner announced  that  he  pleaded  guilty  to 
the  crime  charged  In  the  information.  On 
March  24,  1911,  the  court  rendered  the  fol- 
lowing judgment:  "Whereas  the  said  James 
Dawsm  having  been  duly  conrlcted  In  this 
court  of  the  crime  of  grand  larceny,  it  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  said  James  Dawson  Is  guilty  of 
grand  larceny,  and  that  he  be  punished  by 
Imprisonment  in  the  penitentiary  of  the  state 
of  Idaho  for  a  term  of  not  less  than  one 
year  or  more  than  fourteen  years,  and  to 
pay  the  costs  of  this  prosecution." 

Two  questions  are  presented  for  our  con- 
alderation:  First,  did  the  district  court  have 
Jurisdiction  to  commit  the  petitioner  to  the 
penitentiary  upon  hla  plea  of  guilty  without 
a  trial  by  Jury?  And,  second,  does  the  In- 
formation fall  to  charge  a  public  offense  In 
not  alleging  the  value  of  the  property  taken? 

It  Is  claimed  upon  behalf  of  the  petition- 
er that  the  action  of  the  trial  court  In  com- 
mittlng  him  to  the  penitentiary  upon  a  plea 
of  guilty  was  In  violation  of  the  provisions 
ot  section  7,  art  1,  of  the  Constitution  of 


this  state.  This  section  reads  as  fiollows: 
"The  right  of  trial  by  Jury  shall  remain  In- 
violate but  In  civil  actions  three-fourths  of 
the  jury  may  render  a  verdict,  and  the  Leg- 
islature may  provide  that  in  all  cases  of 
misdemeanors  five-sixths  of  the  Jury  may 
render  a  verdict  A  trial  by  Jury  may  be 
waived  !n  all  criminal  cases  not  amonnt- 
Ing  to  felony  hy  the  consent  of  both  parties, 
expressed  In  open  court  and  tn  dvll  actlouK 
by  the  consent  of  the  parties  signified  In 
such  manner  as  may  be  prescribed  by  law. 
In  civil  actions  and  cases  of  misdemeanor 
the  Jury  may  consist  of  twelve  or  any  num- 
ber less  than  twelve  upon  which  the  inrtieH 
may  agree  In  open  court."  The  particular 
portions  of  the  section  Involved  are  "the 
right  of  trial  by  Jury  shall  remain  Inviolate. 
*  •  •  A  trial  by  jnry  may  be  waived  In 
all  crfmlnal  cases  not  amounting  to  felony 
by  the  consent  of  both  parties  expressed  In 
open  court  •  •  •  **  It  to  the  contention 
of  the  petitioner  that  this  section  of  the 
Constitution  reserves  absolut^y  the  right  to 
a  trial  by  jury  In  all  criminal  cases  wcept 
"a  trial  by  Jury  may  be  waived  in  all  crim- 
inal cases  not  amounting  to  felony  by  the 
consmt  of  both  parties  expressed  In  open 
court,"  and  that  such  right  Is  absolute  and 
cannot  be  Interfered  with,  abolished,  or  Im- 
paired In  any  manner,  except  as  expressed 
In  this  section,  and  that  a  defendant  charg- 
ed with  a  tekmj  cannot  waive  this  consti- 
tutional right,  and  that  the  court  has  no 
Jurisdiction  to  Impair  or  deny,  modify,  or 
limit  such  right  or  Impose  a  penalty  upon  a 
plea  of  guilty  to  a  charge  of  felony. 

[1]  The  language  used  In  section  7  of  arti- 
cle 1  of  the  Constitution  was  no  doubt  in- 
tended to  preserve  to  the  citizens  of  the 
state  the  right  of  trial  by  Jury  as  it  existed 
under  the  common  law,  and  such  right  Is 
retained  in  all  cases  which  were  triable  by 
jury  at  common  law,  and  limits  the  power 
of  the  court  and  of  the  dtlEen  to  a  waiver 
of  a  jury  only  In  the  trial  of  criminal  cases 
not  amounting  to  a  fdony,  and  then  ,onIy 
by  consent  of  both  parties  expressed  In  open 
court  In  discussing  this  snbject  Mr.  Cooley 
on  Gon8titutl<mal  Limitations  (7tb  Ed.)  p. 
453,  says:  "AccnsaUons  of  criminal  conduct 
j  are  tried  at  common  law  by  Jury,  and, 
wherever  a  right  to  this  trial  Is  guaranteed 
by  the  Constitution  without  qualification  or 
restriction.  It  must  be  understood  as  retain- 
ed in  all  those  cases  which  are  triable  by 
jury  at  common  law,  and  with  all  the  com- 
mon-law Incidents  to  a  jury  trial  so  far  at 
least  as  th^  can  be  regarded  as  tending 
to  the  protection  of  the  accused." 

The  Supreme  Court  of  the  United  States 
In  the  case  of  Thompson  v.  Utah,  170  U.  S. 
343,  18  Sup.  Ct.  620,  42  L.  Ed.  1061,  con- 
siders the  question  as  to  the  right  of  trial 
by  Jury,  and  says:   "Assuming,  then,  that 
]  the  provisions  of  the  Constitution  relating 
■  to  trials  for  crimes  and  to  criminal  prosecu- 
^tlous  ai^ly  to  the  territories  of  the  United 
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States,  the  next  InQolry  Is  whether  the  Jur:r 
referred  to  In  the  original  Constitution  and 
In  the  sixth  amendment  is  a  Jury  constitut- 
ed, as  It  was  at  common  law,  of  twelve  per- 
sons, neither  more  or  less.  2  Hale,  P.  0. 
161;  1  Chit.  Or.  Law,  505.  This  question 
must  be  answered  In  the  affirmative.  When 
Magna  Charta  declared  that  no  freeman 
should  be  derived  of  life,  etc,  'but  by  the 
judgment  of  his  peers  or  by  law  of  the 
land,'  It  referred  to  a  trial  by  12  Jurors. 
Those  who  emigrated  to  this  country  from 
England  brought  with  them  this  great  privi- 
lege 'as  their  birthright  and  inheritance,  as 
a  part  of  that  admirable  common  law  which 
had  fenced  around  and  Interposed  barriers 
on  every  side  against  the  approaches  of  ar- 
bitrary power.'  2  Story,  Const  S  1779.  In 
Bac.  Abr.  tit  'Juries,'  it  is  said:  The  trial 
per  pals,  or  by  Jury  of  one's  country,  ia 
Justly  esteemed  one  of  the  principal  excellai- 
cles  of  our  Constitution;  for  what  greater 
security  can  any  person  have  In  life,  liberty, 
or  estate  than  to  be  sure  of  not  being  de- 
vested of,  or  injured  In,  any  of  these,  with- 
out the  sense  and  verdict  of  12  honest  and 
impartial  men  of  his  neighborhood?  And 
hence  we  find  the  common  law  herein  con- 
firmed by  Magna  Charts.'  So,  In  1  Hale,  P. 
C.  33:  The  law  of  England  hath  afforded 
the  beet  method  of  trial  that  is  possible,  of 
this  and  all  other  matter  of  fact  namely, 
by  a  Jury  of  twelve  men,  all  concurring 
In  the  same  Judgment  by  the  testimony  of 
witnesses  viva  voce.  In  the  presence  of  the 
judge  and  Jury,  and  by  the  Inspection  and 
direction  of  the  Judge.*  It  must  consequent- 
ly be  tal^en  that  the  word  *Jut7'  and  the 
words  'trial  by  Jury'  were  placed  in  the 
Constitution  of  the  United  States  with  ref- 
erence to  the  meaning  affixed  to  them  In  the 
law  as  It  was  In  this  country  and  In  Eng- 
land at  the  time  of  the  adoption  of  that  in- 
strument." 

This  quMitlon  Is  clearly  stated  by  the 
court  of  New  Hampshire  in  the  case  of 
State  V.  Almy,  67  N.  H.  274,  28  Atl.  372,  22 
L.  R.  A.  744,  as  follows:  "  Trial  by  jury,' 
in  article  16  of  the  Bill  of  Rights,  Is  com- 
mon-law language,  used  In  Its  common-law 
sense.  It  means  trial  by  12  men,  who  re- 
turn their  unanimous  verdict  'upon  the  issue 
submitted  to  them.'  But.  while  the  right  of 
every  one  to  have  hla  cause  tried  or  to  be 
tried  himself  If  accused  of  crime  by  a  jury 
Is  guaranteed  and  established  beyond  the 
power  of  the  Legislature  to  abridge  It,  the 
Ccmstitutlon  does  not  compel  any  one  to  ex- 
ercise the  right  thus  secured,  and  there  is  no 
reason  whatever  to  suppose  that  Its  makers 
designed  to  repeal  or  alter  the  moss-grown 
rule  of  the  common  law  'by  which  a  party 
indicted  for  an  offense,  however  grave  its 
nature,  may  enter  a  plea  of  guilty  thereto, 
if  he  sees  fit  so  to  do,'  or  the  other  no  less 
well-established  rule  that  'In  such  a  case 
there  la  no  Issue  to  be  submitted  to  a  jury 
on  which  a  verdict  can  be  founded.'  The 


trial  by  jury,  secured  to  the  subject  by  the 
Constitution,  Is  a  trial  according  to  the 
course  of  the  common  law,  and  the  same,  In 
substance,  as  that  which  was  In  use  when 
the  Constitution  was  formed.*  East  King- 
ston V.  Towle,  48  N.  H.  64  [97  Am.  Dec; 
2  Am.  Rep.  174]." 

If,  then,  the  right  of  trial  by  jury  is  re- 
served to  the  citizens  of  the  state  under 
this  provision  of  the  Constitution,  It  Is 
such  right  of  trial  as  was  provided  for  and 
permitted  under  the  common  law,  and  un- 
der the  common  law  the  right  of  trial  by 
Jnry  existed  in  cases  where  the  plea  of  the 
accused  presented  an  Issue  triable  before 
a  jury. 

The  Court  of  Ai^teals  of  the  Sixth  Circuit 
In  West  V.  Gammon,  98  Fed.  428,  39  a  a 
A.  273,  announces  the  law  as  follows: 
"Should  the  accused  see  fit  to  plead  sullty, 
and  thus  raise  no  issu^  there  was  no  ne- 
cessity for  a  trial.  The  accused  by  the 
plea  of  guilty  eliminated  all  issues  of  fact 
and  left  nothing  to  be  submitted  to  a  Jury. 
Had  he  denied  his  guilt  he  would  have  had 
a  right  to  have  had  that  issue  determined 
by  a  comi>etent  Jury  of  12  men.  This  was 
not  the  only  method  in  which  a  conviction 
could  be  had.  A  conviction  at  crime  may 
be  .had  In  two  ways— either  by  the  verdict 
of  a  Jury,  or  by  the  confession  of  the  ac- 
cused in  open  court  which  is  the  highest 
conviction.  Clark,  Cr.  Proc.  p.  372,  and 
note.  The  Supreme  Court  of  New  Hamp- 
shire had  occasion  to  consider  this  question 
in  a  case  arising  in  that  state  under  a  stat- 
ute which  permitted  a  person  to  plead  guilty 
of  murder,  leaving  the  court  to  determine 
the  degree  of  the  crlma  The  Constitution 
of  that  state  guaranteed  to  the  accused  a 
right  to  trial  by  jury,  and  it  was  dalmed 
that  in  no  other  way  could  his  guilt  be 
ascertained.  In  a  learned  opinion  by  Judge 
Blodgett  the  subject  was  very  thoroughly 
canvassed.  State  v.  Almy,  67  N.  H.  274,  28 
Atl.  372  [22  L.  R,  A,  744].  The  Judge  Bays: 
'In  criminal  proceedings  a  confession  of  the 
offense  by  the  party  charged  a  plea  of 
guilty  la  the  highest  kind  of  conviction  of 
which  the  case  admits  (2  Hawk.  P.  C.  c.  31, 
S  1;  2  Hale,  P.  C.  225;  4  BI.  Comm.  862), 
and  subjects  him  to  precisely  the  same  pun- 
ishment as  If  he  were  tried  and  found  guilty 
by  verdict  (1  Archb.  Cr.  Prac.  &  PI.  110). 
And  the  effect  of  a  confession  being  to  sup- 
ply the  want  of  evidence  (Bex  v.  Hall,  1 
Term  R.  320),  It  la  an  admission  of  evffiy 
material  fact  well  pleaded  in  the  Indictment; 
and  authorizes  the  court  having  jurisdlctlOD 
of  the  offense  to  proceed  to  Judgment  (4 
BI.  Comm.  329;  1  Chit.  Cr.  Law,  429;  1 
Blsh.  Cr.  Proc.  795).'"  In  Qvtxm  v.  Com- 
monwealth, 12  All^  (Mass.)  167,  the  Sn- 
preme  Court  of  Massachusetts  says:  'This 
explicit  and  uuqaalifled  enactment  whidi 
Includes  In  its  general  language  tlie  crime 
of  murder  as  well  as  all  other  offenses, 
recognlxee  the  rule  which  has  always  been 
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the  rnle  of  the  common  law,  that  a  party 
may  be  convicted  on  his  own  plea  and  con- 
fession In  court,  and  that  In  SQCh  cases  tbe 
Intervention  of  a  Jury  to  determine  his 
guilt  la  not  necrasary." 

Mr,  Blabop,  in  bis  work  on  Criminal  Pro- 
cedure (volume  1,  S  795),  discusses  tbts  ques- 
tion as  follows:  "Undoubtedly  a  prisoner 
of  competent  understanding,  duly  «illghten- 
ed.  has  a  right  to  plead  guilty  Instead  of  de- 
nying the  charge.  Yet  in  proportion  to  the 
gravity  of  the  consequence  the  court  should 
exercise  caution  in  receiving  this  plea.  Thus 
where  one  tendered  It  In  a  capital  case  the 
Judges  would  not  accept  it  nntil  they  had 
explained  to  him  Its  serious  nature,  sent  him 
hack  to  his  c^l  for  reflection,  brought  him 
again  into  court,  had  the  indictment  read 
to  him  a  second  time,  and  examined  witness- 
es as  to  his  sanity,  and  whether  or  not 
promises  of  clemency  had  been  made  to  him. 
These  «teps  are  not  In  form  taken  In  all 
cases,  but  they  Illustrate  an  ever  present 
caution,  and  In  some  of  the  states  there  are 
Tarylng  statutory  and  other  like  devices  to 
protect  defendants  from  Improvident  pleas 
of  guilty."  The  statute  of  this  state  re- 
quires that  an  accused  person  when  arraign- 
ed shall  be  advised  of  his  constitutional  and 
legal  rights,  and  then  provides  for  the  pleas 
he  may  make.  Rev.  Codes,  8  7755:  "There 
are  four  kinds  of  pleas  to  an  indictment  A 
plea  of:  (1)  Guilty.  (2)  Not  guilty.  (3)  A 
former  Jndgment  of  conviction  or  acquittal 
of  the  offense  charged,  which  may  be  plead- 
ed elthCT  with  or  without  the  plea  'of  not 
guilty.  (4)  Once  in  Jeopardy."  And  secUou 
7757  provides:  "A  plea  of  guilty  can  be  put 
In  by  the  defendant  himself  only  In  open 
court,  unless  upon  Indictment  against  a  cor- 
poration, in  which  case  it  may  be  put  in  by 
counsel,  •  •  •  Prgvlded,  that  upon  the 
application  of  the  defendant,  a  plea  of 
guilty  may  be  received,  and  sentence  may 
be  passed,  at  chambers  as  provided  in  sec- 
tion 3890  of  the  Code  of  Civil  Procedure." 
It  is  also  provided  by  section  13,  art  1, 
Const,  that  "In  all  nriminal  prosecutions, 
the  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial;  •  ♦  ♦  and  to 
appear  and  defend  In  person  with  counsel." 
It  is  also  provided  by  statute  (Rev.  Codes,  8 
ac^)  that  "whenever  upon  the  trial  of  a 
person  in  the  district  court,  upon  an  infor- 
mation or  Indictment  It  appears  to  the  satis- 
faction of  the  court  that  the  accused  Is 
poor  and  unable  to  procure  the  'services  of 
counsel,  the  court  may  appoint  counsel  to 
conduct  the  defense  of  the  accused,  for 
which  service  such  counsel  must  be  paid 
out  of  the  county  treasury,  upon  order  of 
the  judge  of  the  court"  It  will  thus  be 
seen  that  under  the  Constitution  and  laws 
of  this  state  a  person  charged  with  a  crime 
Is  given  time  and  opportunity  to  deliberate 
and  consult  and  advise  with  counsel  before 
he  la  required  to  plead  to  an  indictment  or 
Infomutltm  charging  him  with  a  crime,  and 


these  various  provisions  have  no  doubt  been 
made  In  view  of  the  fact  that  a  defendant 
charged  with  a  felony  may  he  convicted 
uiwn  a  plea  of  guilty,  in  which  case  there 
Is  no  issue  to  try  and  the  provisions  of  sec- 
tion 7,  art  1,  Const,  do  not  apply. 

[2]  In  the  case  at  bar  the  record  shows 
that  upon  arraignment  the  accused  was  ad- 
vised by  the  court  of  the  nature  of  the 
Information  filed  against  him,  and  appointed 
him  counsel  for  his  advice  and  assistance, 
and  after  counsel  bad  been  appointed,  and 
being  present  with  the  accused,  and  the  ac- 
cused being  Informed  of  the  nature  of  the 
charge  against  him,  in  answer  to  the  ques- 
tion as  to  his  plea,  entered  a  plea  of  guilty 
of  the  crime  as  charged  In  the  Information, 
Thus  the  defendant  by  such  plea  presented 
no  Issue  for  trial,  and  a  conviction  was  es- 
tablished by  his  own  admission,  and  sub- 
jected him  to  the  punishment  prescribed  by 
the  statute  the  same  as  though  he  had  been 
tried  and  convicted  by  a  Jury,  and  there 
was  no  waiver  of  a  Jury  trial,  and  the  ac- 
cused was  not  denied  a  Jury  trial  upon  any 
Issue  as  contemplated  by  the  provisions  of 
the  Constitution. 

We  think  the  authorities  all  hold  that 
"trial,"  as  used  in  section  7,  art  1,  Const, 
means  an  Issue  of  fact — that  Is,  an  Issue  of 
fact  presented  by  the  plea  of  the  accused — 
In  which  case,  If  the  otF^se  charged  be  a 
felony,  a  Jury  cannot  be  waived,  and  the 
court  Is  without  Jurisdiction  to  try  such  Is- 
sue of  fact,  and  there  can  be  no  conviction 
except  upon  trial  by  Jury.  But,  on  the  other 
hand,  where  an  accused,  with  full  knowl- 
edge of  his  constitutional  right,  enters  a  plea 
of  guilty,  and  presents  no  issue  of  fact  for 
trial,  there  can  be  no  trial,  and  the  convic- 
tion Is  the  accused's  admission,  and  takes 
the  place  of  a  verdict  of  a  Jury.  Section  7 
of  article  1  of  the  Constitution  of  California 
is  practically  the  same  as  section  7  of  article 
1  of  the  Constitution  of  this  state,  and  the 
particular  language  of  the  California  Con- 
stitution is  as  follows:  "Section  1.  The 
right  of  trial  by  Jury  shall  be  secured  to  all 
and  remain  Inviolate.  •  •  ♦  A  trial  by 
Jury  may  be  waived  In  criminal  cases  not 
amounting  to  felony,  by  the  consent  of  both 
parties  expressed  In  open  court"  In  the 
case  of  People  v.  Noll,  20  Cal.  164,  the  Su- 
preme Court  of  California  had  under  consid- 
eration the  provisions  of  the  Constitution 
of  California,  and  held:  "The  proceeding 
to  determine  the  degree  of  the  crime  of  mur- 
der, after  a  plea  of  guilty,  is  not  a  trial.  No 
Issue  was  Joined  upon  which  there  conld  be 
a  trial.  There  Is  no  provision  of  the  Con- 
stitution or  of  any  statute  which  prevents  a 
defendant  from  pleading  guilty.  Instead  of 
having  a  trial  by  Jury.  If  he  elected  to 
plead  guilty  to  the  indlctmeiit,  the  provision 
of  the  statute  for  determining  the  degree  of 
the  guilt  for  the  purpose  of  fixing  the  pun- 
ishment does  not  deprive  him  of  any  right  of 
trial  by  Jury."  In  tbe  caae  of  People  t.  Len- 
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uox,  67  Cal.  113,  7  Pat  2W,  the  court  In  dis- 
cussiDg  tbis  qucBtlon  approves  the  case  of 
People  T.  Koll,  supra,  in  the  following  lan- 
guage: "The  point  that  the  defendant  could 
not  by  pleading  guilty  waive  a  trial  by  jury 
Is  announced  adversely  to  him  by  the  dec!' 
sion  in  People  v.  Noll,  20  Cal.  164."  Counsel 
for  petitioner  dte  a  number  of  cases  hold- 
ing in  effect  that  the  defendant  in  a  criminal 
action  cannot  waive  a  constitutional  right 
intended  for  his  protection,  among  which  are 
the  following  cases:  Hill  v.  People,  16  Mich. 
351;  Jennings  v.  State,  134  Wis.  307,  114 
N.  W.  492,  14  L.  R,  A.  (N.  S.)  802 ;  State  V. 
Maine,  27  Conn.  281;  State  v.  Carman,  63 
Iowa,  130,  18  N.  W.  691,  50  Am.  Bep.  741; 
State  V.  Thompson,  104  La.  167,  28  South. 
882:  State  v.  Jackson,  106  la.  189,  30  South. 
309;  State  v.  Lock  wood,  43  "Wis.  403;  State 
V.  Simons,  81  Kan.  752,  60  Pac.  1052;  Peo- 
ple T.  Smith,  9  Mich.  193;  Williams  v.  State, 
12  Ohio  fit  622.  But  an  examination  of 
these  cases  shows  that  they  ai*e  clearly  dis- 
tinguishable from  the  case  at  bar.  In  all 
such  cases  It  appears  that  the  accused  pre- 
sented an  issue,  and  tliat  there  was  a  trial, 
and  that  the  allied  constitutional  right  of 
the  accused  was  waived  during  the  trial. 
In  other  words,  in  each  of  these  cases  the 
accused  presented  an  issue  for  trial  and  the 
(luestlons  arose  during  such  trial.  But  none 
of  the  cases  hold  that,  where  there  Is  a  plea 
of  guilty  and  no  issue  of  fact  is  presented, 
tliete  la  a  trial  as  contnnplated  by  the  com- 
mon law,  or  under  any  constitutional  or 
statutory  provision  similar  to  the  Constitu- 
tion of  this  state.  Had  the  accused  In  tbis 
case  pleaded  not  guilty,  or  presented  some 
issue  for  trial,  then  the  principle  annoimced 
In  the  cases  above  referred  to  would  have 
been  applicable.  But  under  the  plea  made 
the  accused  in  this  case  the  principle  of 
law  announced  in  the  opinions  cited  have  no 
application  whatever  to  the  question  Involv- 
ed In  this  case. 

We  are  of  the  opinion,  th^fore,  that  the 
plea  of  guilty  In  this  case  was  a  sufficient 
conviction  of  the  accused,  and  that  the  court 
had  Jurisdiction  to  Impose  the  penalty  pre- 
scribed by  the  statute  for  the  offense  charged. 

[3]  The  second  qnestion,  as  to  whether  the 
Information  stated  a  public  offense  in  tliat 
the  value  of  the  property  taken  is  not  al- 
leged, is  answered  by  the  statute,  and  re- 
quires no  extended  discussion.  Rev.  Codes, 
§  7742,  provides:  "The  defendant  may  demur 
to  the  indictment  when  it  appears  upon  the 
face  thereof,  either:  (1)  That  the  grand 
Jur>'  by  which  it  was  found  had  no  legal  au- 
thority to  Inquire  into  the  offense  charged, 
by  reason  of  its  not  being  withlu  the  legal 
jurisdktlou  of  the  county.  02)  That  It  does 
not  substantlaUy  conform  to  the  require- 
ments of  sections  7677,  7678  and  7670.  (3) 
That  more  than  one  offense  to  charged  in  the 
indictmoit  (4)  That  the  facts  stated  do  not 


constitute  a  public  offense.  US)  That  the  in- 
dictment contains  any  matter  which,  if  true* 
would  constitute  a  legal  Juatlflcation  or  ex- 
cuse of  the  offense  charged,  or  other  legal 
bar  to  the  prosecution." 

The  sufficiency  of  the  information  filed  in 
this  case  could  have  been  tested  by  the  peti- 
tioner by  filing  a  demurrer  upon  the  ground 
tliat  ttie  facts  stated  do  not  constitute  a  pub- 
lic offense.  The  petitioner  waived  this  right. 
Section  7750,  Rev.  Codes,  provides:  "Wh«i 
the  objections  declared  grounds  of  demurrer 
by  this  chapter  appear  upon  the  face  of  the 
Indictment,  they  can  only  be  taken  by  de- 
murrer, except  tbat  the  objections  to  the 
Jurisdiction  of  the  court  ov^  the  sabject  of 
the  Indictment,  or  that  the  facts  stated  do 
not  constitute  a  public  offense,  may  be  taken 
at  the  trial  nnder  the  plea  of  not  gnilty,  or 
after  the  trial  In  arrest  of  JudgmoiL** 

Whether,  therefore,  it  was  necessarr  to 
allege  In  the  information  the  value  of  the 
property  taken  from  the  person  was  a  qne»- 
tion  which  goes  to  the  snffllciency  of  the  in- 
formation. It  was  a  q-jestlon  of  the  suffi- 
ciency of  the  pleading  on  the  part  of  the 
prosecution,  and  is  not  a  question  of  juris- 
diction, and  the  only  manner  in  which  such 
question  can  be  raised  was  by  demurrer  to 
the  information  at  the  trial  under  the  plea 
of  not  guilty,  or  after  the  trial  in  arrest  of 
Judgment  State  v.  Hinckley,  4  Idaho,  490, 
42  Paa  610;  In  re  Alcorn,  7  Idaho,  101,  00 
Pac.  561. 

We  find  no  reason  in  the  record  of  this 
case  for  the  discbarge  of  the  i>etltioner.  Tlie 
writ  Is  therefore  quashed,  and  the  petitioner 
remanded  to  the  custody  of  the  warden  of 
the  state  penitentiary. 

AIL3HIE  and  SULLIVAN,  XT.,  concnr. 


HARRIS  V.  OGDEN  STEAM  LAUNDRY 
CO. 

(Supreme  Goart  of  Utah.    Sept  15,  Idll.) 

1.  Appeal  akd  Ebbob  (|  (eo*)— Pbesuiif- 

TIONS. 

The  Suprone  Court  must  annnie  tliat  th* 
Jury  followed  the  instructioos,  anleas  the  yer- 
diet  and  record  show  the  contrary. 

lEd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3757 ;  Dec.  Dig.  J  930.*] 

2.  Masteb  and  Sebvant  (S  2<SG*)~-Injdbies 
—Actions— Sufficiency  of  Etidknck. 

Iq  an  employe's  action  for  personal  is* 
juries  by  Ukving  hia  arm  caught  ia  a  wheel 
after  he  had  b^ome  dizzy  from  the  fames  of 
pasoline  used  in  dry  cleaning,  evidence  kelii  to 
i^ustain  a  finding  that  tlie  foreman  knew  of  the 
daogera  incident  to  gasoline  fumes  as  used  by 
defendant. 

|FM.  Note.— For  other  cases,  see  Master  and 
Servant  DeC'  Dig.  {  286.*] 

3.  Master  and  Sebvant  (8  270*)— Simiiab 
Facts. 

In  an  employe's  action  for  penonal  in- 
juries by  having  his  arm  cauefat  In  a  rerolriiig 
wheel,  after  he  had  become  diny  ftxmi  gasoIiiM 
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ftanei,  and  bad  fallen  against  tt,  In  which  the 
answer  denied  knowledge  of  the  effect  of  gaso- 
line fumes,  and  that  it  had  the  effect  claimed 
by  plaintiff,  evidence  wan  admissible  as  to 
Ibe  effect  oC  gaRoline  fumes  upon  witnesses. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  919:  Dec  Dig.  5  •■i'O.*] 
4.  EVIDEHCE   (1   403*)— OPINION  EVIDENCE— 
NONEOCPEBT  XESTI&[t>NY. 

Nonexperts  who  had  witnessed  the  effect  of 
gasoline  fumes  on  persons  worlcing  in  a  room 
could  testify  that  Its  effect  in  the  instances 
they  bad  seen  was  to  cause  dizziness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  22To-2282 ;  Dec.  Dig.  i  403.*] 
a.  Evidence  (|  58*)  — Prebumptioms  — Uni- 
formity OF  Natural  Phenomena. 

It  is  presumed  that  individunU  of  both 
sexes  are  normal  as  to  natural  functions  of 
the  body  or  organs  until  the  contrary  appears ; 
so  that.  It  gasoline  fumes  are  shown  to  cause 
dizziness  to  a  numbei  of  persons  coming  in  con- 
tact therewith  under  certain  conditions.  It  may 
be  presumed,  in  absence  of  contrary  evidence, 
that  all  persoiw,  irrespective  of  aome  difference 
in  age,  will  be  similarly  alfected  under  similar 
circumstances. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  i  58.*] 

6.  Appeal  akd  Ebbob  <i  1001*)— Vbbdict— 
G01VCI.UBXVEITEB8. 

If  there  is  any  substantial  evidence  to  sup- 
port every  fact  essential  to  a  recovery,  the  Su- 
preme Court  cannot  interfere  with  the  verdict. 

[Ed.  NQte.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8922,  392S-3934 ;  Dec. 
Dig.  f  1001.*] 

7.  Appeal  and  Ebbob  (|  994*)— Fin  din ob— 

CoHCLUBIVENES»— WDOHT  OF  EVIDENCE. 
The    Supreme    Ck>urt    cannot  determine 
what,  if  any,  weight  shonld  be  given  to  the 
evidence  of  a  particular  witnesB. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  GenL  Dig.  H  S901-8806;  Dea  Dig.  | 
fl»4.*] 

Appeal  from  District  Oonrt,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  Frank  B.  Harris,  an  Infant,  by 
Telia  D.  Harris,  his  guardian,  against  the 
Ogden  Steam  Laundry  Oomiwny.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

C.  8.  Varian,  for  appellant  H.  H.  Hen- 
deraon  and  J.  C.  Davis,  for  respondmt. 

FBICK,  C.  J.  Frank  B.  Harris,  a  minor, 
who  will  hereinafter  be  called  respondent, 
commenced  this  action  by  hla  guardian  ad 
litem  to  recover  for  personal  Injuries  alleg- 
ed to  have  been  sustained  hj  him  through 
the  negligence  of  appellant. 

The  complaint,  after  stating  that  the  re- 
spondent Is  a  minor  of  the  age  of  17  years, 
that  a  guardian  had  been  appointed  for  him, 
and  after  alleging  the  corporate  capacity 
and  business  of  appellant,  proceeds  as  fol- 
lows: "That  on  the  10th  day  of  May,  1909, 
plaintiff  was  employed  by  the  defendant  to 
work  in  its  laundry,  In  what  Is  known  as  its 
'dry  cleaning  department.'  That  said  de- 
partment consiBts  of  a  room  about  10  feet 
square  and  7%  feet  high,  and  in  said  room 
there  are  two  revolving  washing  machines 


and  one  revolviiij;  extractor.  That  clothes 
are  cleaned  by  putting  them  In  said  wash- 
ing machines,  which  contain  about  seventy 
(70)  gallons  of  gasoline.  Then,  after  the 
clothes  are  washed,  they  are  taken  from  the 
washing  machine  and  placed  In  the  extractor 
for  drying.  That  said  extractor  when  in 
use  makes  about  nine  hundred  (900)  revolu- 
tions a  minute.  That  when  said  washluR 
machine  and  extractor  are  In  use,  gaseous 
fumes  arise  from  the  gasoline,  then  and 
there  beinf;  used,  in  such  quantities  as  to 
cause  dizziness,  sickness,  and  unconscious- 
ness to  a  person  working  In  said  room. 
That  on  the  afternoon  of  the  11th  day  of 
May,  1909,  being  the  afternoon  of  the  sec- 
ond day  of  his  employment,  while  he  was 
in  the  performance  of  liis  duties  and  work- 
ing in  said  room,  and  while  said  washing 
machines  and  extractor  wfire  then  and  there 
being  used,  he  was  made  sick  and  dizzy  and 
was  overcome  by  the  fumes  of  the  gasoline 
then  and  there  being  used,  so  that  he  stum- 
bled and  fell  and  brought  his  right  arm  In 
contact  with  the  clothes  that  were  then  and 
there  being  dried  in  said  extractor,  and  with- 
out fault  on  his  part  his  arm  was  twisted 
off  at  the  elbow  Joint  and  left  in  said  ex- 
tractor. That  by  said  twisting  It  has  be«i 
necessary  for  plaintiff  to  have  his  right  arm 
ampntated  about  four  Inches  above  the  el- 
bow. Plaintiff  further  allies  that  on  said 
day  he  was  inexperienced  with  the  use  of 
machinery,  and  with  the  effect  of  the  gaso- 
line fumes  arising  from  the  use  of  gasoline 
then  and  there  being  used.  That  the  de- 
fendant did  not  give  him  any  proper  Instruc- 
tions concerning  the  effect  of  the  gasoline 
fumes,  all  of  which  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
been  known,  and  was  unknown  to  the  plain- 
tiff. That  the  defendant  did  not  warn  him 
of  the  danger  arising  from  said  gaseous 
fumes,  and  the  danger  of  operating  said  ma- 
chinery where  said  gaseous  fumes  were. 
Plaintiff  further  alleges  that  the  defendant 
was  guilty  of  carelessness  and  negligence. 
In  this,  to  wit:  That  the  defendant  failed  to 
give  him  any  or  proper  Instructions  of  the 
dangerous  effects  of  the  fumes  arising  from 
frnsollne  as  It  was  then  and  there  used,  and 
in  falling  to  use  ordinary  care  In  furnishing 
the  plaintiff  a  safe  place  In  which  to  work." 
It  wafT  further  alleged  that  by  reason  of  the 
carelessnefls  and  negligence  of  appellnnt 
aforasald  the  respondent  was  permanently 
maimed  and  crippled,  and  that  he  sustained 
damages  in  the  sum  of  $20,000,  for  which 
he  prayed  Judgment. 

Appellant  In  its  answer  admitted  the  al- 
legations re8?>ectlng  the  minority  of  respond- 
ent and  its  own  corporate  capacity,  admitted 
that  respondent  was  employed  by  It  to  work 
In  its  laundry  In  the  dry  cleaning  depart- 
ment, admitted  that  respondent  "was  Injured 
hy  permitting  his  right  arm  to  be  caught 
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In  the  extractor,  whereby  it  became  neces- 
sary to  amputate  the  same,  •  •  ♦  ad- 
mits that  this  defendant  did  not  give  plain- 
tiff any  Instructlong  In  or  concerning  the 
effect  of  gasoline  fumes,  nor  warn  hfm  of 
the  danger  arising  from  the  same,  because 
there  were  no  such  fumes  in  quantity  to  be 
injurious,  and  because  defendant  did  not 
know  of  and  could  not  anticipate  any  danger 
from  the  fumes  of  gasoline,  if  any  there 
were  In  sufficient  quantities  to  l>e  injurious, 
and  defendant  denies  each  and  every  allega- 
tion in  the  complaint"  Appellant,  In  sub- 
stance, further  affirmatlTely  alleged  that  for 
more  than  two  years  It  had  conducted  a  dry 
cleaning  department  In  connection  with  Its 
laundry  business,  and,  as  Is  the  custom  In 
carrying  on  such  departments,  appellant 
"made  use  of  gasoline  for  the  purpose  of 
dry  deanlng  the  clothes  in  the  washing  ma- 
chin^"  and  that  the  fumes  or  odors  of  the 
gasoline  had  never  been  offensive,  and  that 
tlie  same  "are  not  deleterious  or  dangerous 
in  their  effects  upon  people,  and  are  not 
liable  to  and  do  not  make  them  dizzy  or 
sick."  The  appellant  further  averred  that 
respondrait  was  Injured  through  his  own  neg- 
ligence, and  that  "the  Injury  suffered  by  tlie 
plaintiff  was  the  result  of  an  accident,  and 
not  otherwise,  which  was  not  and  could  not 
have  been  anticipated  or  guarded  against 
by  tbla  defoidant" 

Upon  substantially  the  foregobig  Issues 
there  was  a  trial  to  a  Jury,  which  resulted 
in  a  verdict  In  favor  of  reqMudmt.  Judg- 
ment was  duly  entered  upon  the  verdict,  and, 
after  denial  of  a  motion  for  a  new  trial,  ap- 
pellant presents  the  record  on  appeal. 

Tbe  assignments  of  error  are  numerotu, 
but  counsel  in  his  brief  and  argument  has 
grouped  them  under  four  heads  designated 
by  the  capital  letters  A,  B,  C,  and  D.  We 
shall,  fs  briefly  as  possible,  examine  tbe  er- 
rors as  grouped  by  counsel. 

The  errors  embraced  in  group  A  are  stated 
by  counsel  in  his  brief  thus:  *Trhe  court 
erred  In  permitting  witneasea  for  the  plain- 
tiff to  testi^  88  to  their  knowledge  of  the 
effects  of  gasoline  fumes  acquired  by  jwr- 
sonal  experience  and  observation  of  others." 
Over  appellant's  objections,  witnesses  were 
permitted  to  testify  substantially  as  follows: 
Mr.  summer,  a  witness  for  respondent,  in 
effect  testified  that  he  had  been  hi  the  busi- 
ness of  cleaning  with  gasoline  for  about  18 
years;  that  he  was  empU^ed  by  appellant  In 
Its  cleaning  department  In  April.  1900.  He 
then  described  and  gave  the  idze  of  tbe 
rooms,  wbldi,  be  said,  were  small  for  the 
business  in  whicb  appellant's  cleaning  de- 
partment was  located.  He  also  stated  the 
amount  of  gasoline  that  was  used  In  the 
washers  dally,  and  how  they  and  the  extrac- 
tor which  Injured  the  reapoadent  were  op«>- 
ated.  He  then  said  that  he  and  Mr.  Hamp- 
ton, tbe  man  In  charge  of  app^lant's  busi- 
ness (quoting  from  appelhinfg  abstract), 
"talked  about  the  coi^tlon  of  the  room  (the 
cleaning  room)  two  or  three  times.  We 


talked  it  over  about  the  place  btfng  too  small, 
too  dangerous  to  work  in  on  account  of 
fire,  and  then  bdng  overcome  with  gas, 
thought  It  was  unsafe,  and  I  told  blm  so. 
and  he  said  It  was.  He  said  the  place  was 
too  soiall  for  the  amount  of  gasoline  con- 
sumed. Every  day  they-lost  10  or  15  gallons 
by  evaporation."  The  witness  then  stated 
that  he  knew  the  effect  that  gasoline  fames 
had  upon  a  person,  and  that  he  blmself. 
while  working  In  at^llant's  cleaning  rooms 
or  department,  had  been  affected  by  tbe 
fumes.  He  on  both  direct  and  cross  exam- 
ination fully  stated  how  the  fumes  affected 
him,  and  it  is  not  deemed  necessary  to  re- 
peat his  evidence  here.  Another  witness 
named  Wilson  testified  that  he  was  a  cleaner 
and  dyer;  that  he  had  used  gasoline  in  the 
business  for  about  seven  years,  and  knew  the 
properties  of  gasoline;  that  during  that  time 
be  had  be«i  overcome  by  gasoline  fames; 
that  he  noted  the  effects  of  gasoline  fames 
upon  a  girl  who  worked  In  lila  (MtaUlshment 
cleanii^  dothes  wiUi  gasoline,  and  that  she 
was  overcome  and  fainted  while  working  for 
the  witness.  Anotiier  witness,  Mr.  Gibfas,  also 
testified  that  the  gasoline  fumes  affected  him 
when  he  worked  with  or  over  gasoline,  tbat 
he  became  unconscious,  and  that  the  effect 
was  like  becoming  intoxicated.  Mr.  Harms, 
state  chontst,  also  testlfled  what  tttetA  tbe 
fumes  of  gasoline  had  upon  him,  but  tbat 
he  did  not  know  from  personal  experl«ice 
whether  such  fumes  had  ever  affected  othors 
as  they  had  him.  Apprtlant's  foreman,  who, 
at  and  prior  to  the  time  of  tbe  Injury,  was  In 
diarge  of  Its  bu^ess,  also  testlfled  that  "lie- 
fore  May  11th  I  bod  heard  of  people  being 
ovHCome  by  gasoline  fumes  under  certain 
drcunistances.  Q.  What  conditions?  A. 
Why,  it  may  be  that  a  man  is  Toy  closely 
confined  In  a  room  wben  gasoline  ts  need, 
where  there  Is  no  current  of  air,  that  be 
might  be  overcome  with  the  fumes,  or  It 
might  affect  him  In  such  a  way  that  It  would 
make  him  dlasy,  but  that  be  would  have 
plenty  of  time  or  warblng  to  get  out  into 
the  fresh  air."  This  witness.  In  his  snbaequent 
testimony,  modified  these  statements,  and  dis- 
claimed notice  It  Is  contended  Uiat  it  woi 
error  to  admit  in  evldmice  these  isolated  In- 
stances of  the  effects  of  gasoline  fumes  up- 
on others  because  tliose  few  instances  did 
not  establish,  nor  tend  to  establish,  that 
those  who  had  charge  of  appellant's  bntinees 
had  any  knowledge  of  such  effects,  or  audi 
Instances;  further,  that  the  few  Instances 
testified  to  did  not  constitute  sudi  a  general 
condition  upon  the  subject  teom  whlcti  knowl- 
edge might  be  imputed  to  appelant  It  Is 
conceded  by  appellant's  counsel  in  hla  brlet 
stating  it  in  his  own  language,  Uiat  "if  these 
alleged  occurrences  had  token  place  at  the 
plant  of  the  d^ei^ant,  and  Uie  employee 
of  the  defendant  had  been  apparmtly  affect- 
ed by  the  fumes  of  gasoline  while  aigosed  In 
working  with  1^  evidence  thereof  would 
probably  have  been  relevant  and  admissible 
upon  the  question  of  knowledge  of  the  prop- 
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ertlea  of  gasoline  and  the  effects  of  the  fumes 
upon  those  employes."  The  court  In  charging 
the  Jury  limited  the  effects  of  the  foregoing 
evidence  in  the  following  instruction:  "You 
are  Instructed  that  one  or  more  Individual 
Instances  of  persons  being  overcome  by  the 
fumes  of  gasoline  are  not  sufficient  to  estab- 
lish a  general  knowledge  of  the  dangerous 
effects  to  be  anticipated  from  the  Inhalation 
of  Bu<4i  fumes  by  persons  having  the  ordin- 
ary mental  and  physical  faculties  and  char- 
acteristics of  human  beings;  nor  are  they 
sufficient  to  charge  the  defendant  here  with 
knowledge  of  such  effects  unless  In  fact 
known  to  It,  and  consequently  with  negli- 
gence because  of  its  failure  to  anticipate  and 
guard  its  employes  against  them."  Counsel 
practically  concedes  that  this  instruction 
limited  the  effect  of  the  evidence,  but  sug- 
gests that  the  Jury  In  all  probability  did  not 
heed  the  charge. 

[1]  We  must,  however,  assume  that  the 
jury  did  follow  the  charge  of  the  court,  un- 
less, in  view  of  the  whole  record  and  the 
result  reached,  the  contrary  Is  made  appar- 
ent. As  we  understand  him,  counsel  insists 
that  this  is  made  apparent  for  the  reason 
that  the  other  evidence  which  was  given  up- 
on the  question  of  appellant's  knowledge 
with  respect  to  the  effect  of  the  fumes  of 
gasoline  upon  persons  Is  entirely  unworthy 
of  belief.  Whether  such  was  the  case  was, 
howeYex,  a  question  for  the  Jury,  and  not 
for  us. 

[2]  There  was  some  direct  evidence  before 
the  Jury  that  the  person  In  charge  of  appel- 
lant's laundry  business  had  knowledge  of  the 
^ects  of  gasoline  fumes,  and  that  he  pos- 
sessed such  knowledge  before  respondent  was 
employed  and  before  the  accident  occurred. 
If  the  Jury  believed  this  evidence,  as  they 
had  a  right  to  do,  It  was  alone  sufficient 
to  sustain  a  finding  that  the  man  In  charge 
of  and  who  was  responsible  for  the  conduct 
of  appellant's  business  had  knowledge  of 
the  dangers  Incident  to  the  fumes  of  gaso- 
line when  used  in  such  quantities  as  appel- 
lant was  doing,  and  when  confined  In  rooms 
such  as  were  used  by  It.  We  must  assume 
that  the  Jury  followed  the  instruction  given 
by  the  court,  and  In .  doing  so  did  not  con- 
sider the  evidence  relating  to  the  isolated 
Instances  of  the  effects  of  the  fumes  of  gaso- 
line for  the  purpose  of  imputing  knowledge 
thereof  to  the  appellant.  In  view  of  this, 
there  was  no  error  in  admitting  the  evidence 
In  qnestion;  besides,  as  we  shall  see,  it  was 
8,dmlsslb1e  upon  another  issae.  We  have  had 
less  hesitancy  in  arriving  at  this  conclusion 
because  of  other  charges  which  the  court 
gave  In  connection  with  the  charge  we  tiave 
set  fortD. 

[3]  In  view  of  the  other  issue  mentioned, 
we  are  of  the  opinion  that  the  admission 
of  the  testimony  respecting  the  effects  ot 
gasoline  fumes  upon  the  individuals  named 
was  proper.  When  It  is  remembered  that 
the  appelant  In  its  answer  not  only  denied 


any  knowledge  of  the  effects  of  gasoline 
fumes  upon  persons,  but  went  farther,  and 
explicitly  denied  that  gasolfne  fumes  had 
the  effects  alleged  by  respondent.  It  then  was 
incumbent  upon  him,  Just  as  the  court  cliarg- 
ed  the  Jury,  to  prove  Both  the  effects  of  gaso- 
line fumes  upon  persons  and  that  the  appel- 
lant had  knowledge  thereof,  or  to  prove 
facts  from  which  such  knowledge  could  be 
Imputed  to  It  It  is  true  respondent  might 
have  produced  experts,  If  such  could  have 
been  found,  who  might  have  told  the  court 
and  Jury  what  the  properties  of  gasoline 
are,  and  what  the  usual  or  ordinary  effects 
of  the  fumes  upon  persona  coming  In  contact 
with  them  are. 

[4]  The  question  still  remains,  Was  that 
the  only  method  by  which  the  effects  that 
gasoline  fumes  have  upon  persons  can  be 
proved?  If  there  were  witnesses  who  had 
seen  and  observed  the  effects  of  such  fumes 
upon  themselves  and  others,  why  could  not 
they  give  their  knowledge  and  experience 
with  regard  to  the  effects  observed  by  them? 
Does  It  require  a  chemist  or  one  learned  In 
the  efl^ects  of  gases  upon  human  beings  to 
tell  us  what  the  actions  or  conduct  of  certain 
persons  under  disclosed  conditions  were? 
After  all,  Is  it  not  true  that  all  the  witness- 
es told  the  Jury  was  that  whenever  they  and 
some  other  persons  came  In  contact  with 
gasoline  fumes  such  fumes  produced  certain 
symptoms  which  could  be  seen  and  observed 
by  all?  In  view,  therefore,  that  appellant 
bad  denied  that  gasoline  fumes  bad  the  ef- 
fects alleged  by  respondent,  or  tliat  such ' 
fumes  had  any  deleterious  effects  upon  per- 
sons, he  had  to  prove,  If  he  could,  what  he 
had  alleged  in  this  regard.  This  Is  Just  what 
respondent  did  by  showing  the  effects  gaso- 
line fames  had  upon  other  persons  and  upon 
himself.  While  it  might  require  an  expert 
to  Inform  the  Jury  what  the  precise  proper- 
ties of  alcohol  are,  and  in  that  connection 
might  also  tell  them  Just  what  effect  alcohol 
has  upon  the  brain  or  other  organs  and  thus 
upon  the  functions  of  such  organs,  yet  we 
think  no  one  would  seriously  contend  at 
this  late  date  that  a  layman  may  not  testi- 
fy to  what  effects  he  observed  alcohol  had 
upon  himself  aa  well  as  upon  others  who 
had  used  It,  or  who  had  come  in  contact 
with  It  as  he  had.  It  may,  therefore,  be 
quite  correct,  as  counsel  contends,  that  the 
showing  of  the  effects  of  the  gasoline  fumes 
In  a  few  instances  was  insufficient  to  charge 
appellant  with  notice  of  such  effects,  yet  the 
effects  of  gasoline  shown  in  those  few  In- 
stances Is  some  evidence  relative  to  the  ef- 
fects that  such  fumes  had  upon  persons. 
In  this  regard  counsel  contends  that  the  evi- 
dence, In  order  to  make  It  proper  at  all, 
should  have  shown  that  the  effects  testified 
to  were  the  effects  that  gasoline  fumes  have 
upon  ordinary,  or  upon  the  "average  Indi- 
vidual," and,  since  the  witnesses  did  not 
state  that  gasoline  fumes  affected  the  ordi- 
nary or  average  Individual  aa  It  affected 
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them  and  tbe  others  they  saw  In  the  several 
Instances  testified  to,  therefore  the  evidence 
was  Improper  for  every  purpose.  We  cannot 
agree  with  this  contention. 

IS]  It  Is  a  presumpUon  of  law  of  universal 
application  that  Individuals  of  both  sexes 
are  presumed  normal  so  far  at  least  as  nat- 
ural functions  of  the  body  or  organs  are  con- 
cerned until  the  contrary  Is  made  to  appear. 
If,  therefore,  certain  gases  or  fames  emanat 
lug  from  any  liquid  or  other  substance,  when 
coming  in  contact  with  a  person,  have  cer- 
tain effects  upon  the  brain  or  other  organs 
of  the  body,  and  these  effects  are  also  shown 
to  have  occurred  In  a  number  of  individuals, 
ia  it  not  fair  to  Infer  that  all  persons  will 
be  similarly  affected  under  like  or  similar 
circumstances?  While  such  evidence  no 
doubt  is  not  conclusive  upon  tbe  subject,  yet 
It  is  evidence  that  may,  and  ought  to,  be  con- 
sidered. Counsel's  contention  that  tbe  evi- 
dence was  Improperly  admitted  because  it 
was  not  shown  that  tbe  effect  of  the  fumes 
was  had  upon  persons  who  were  surrounded 
by  similar  conditions  that  respondent  was  is 
not  tenable.  While  the  evidence  In  this  re- 
gard might  have  been  more  specific,  yet  we 
think  It  is  clear  that  In  all  cases  save  one 
the  persons  affected  were  shown  to  have 
been  more  favorably  situated  to  escape  the 
effect  of  tlie  fumes  than  was  the  respondent 
at  and  Just  preceding  the  accident  We 
tUliilc  the  Jury  we're  Justified  In  assuming 
that  the  iiidivldualB  who  were  affected  were 
normal,  and  that  like  or  similar  effects  would 
manifest  themselves  In  other  normal  indi- 
viduals. We  are  of  the  opinion  that  the 
mere  fact  that  tbe  respondent  was  some 
years  younger  than  the  others  who  were  af- 
fected by  tbe  fumes  cannot  change  the  rule 
to  any  appreciable  extent.  At  any  rate,  the 
difference  of  age,  and  what.  If  any,  effect 
this  should  have,  in  tbe  absence  of  any  evi- 
dence upon  tbe  subject,  is  a  matter  not  to 
be  arbitrarily  controlleid  by  tbe  court,  but 
must  he  left  to  the  Jury  to  be  determined, 
like  many  other  matters,  as  best  they  can 
in  view  of  all  the  evidence  before  them. 

Tbe  next  is  group  B,  and  this  group  Is  cov- 
ered by  counsel  In  the  following  language: 
"The  court  erred  In  admitting  the  testimony 
of  the  witness  Harms  as  to  the  properties 
of  gasoline  and  tbe  effects  of  Inhaling  its 
vapors  upon  tbe  human  system."  This  wit- 
ness was  an  experienced  chemist  and  legally 
qualified  to  testify  as  an  expert  In  chemistry. 
He  was  asked  whether  from  his  experience 
and  study  he  could  tell  what  the  effects  of 
«raso]ine  fumes  were  upon  the  human  system. 
He  answered:  "The  primary  effects  are  a 
slight  headache,  then  followed  by  a  sense  of 
dizziness,  and  that  Is  followed  usually  by 
numbness,  a  gradual  loss  of  senses,  and,  of 
course,  as  the  stage  progresses,  a  weakness 
and  complete  loss  of  senses;  In  other  words, 
a  person  lieconies  Insensible.  Up  to  this 
point  is  ray  own  personal  experience.  In  my 
work  with  gasoline,  of  which  I  do  a  great 


deal  for  the  Oregon  Short  Line  Rallw 
testlilg  gasoline,  and  also  in  other  v 
my  laboratory."  The  substance  of 
Jectlon  to  this  testimony  Is  that  tbi 
testified  to  by  the  witness  Is  limited 
self,  and  does  not,  as  It  should,  glv 
effect.  If  any,  gasoline  fumes  have  u; 
sons  generally.  This  is  no  doubt  tru< 
if  we  are  right  with  respect  to  what  v 
said  upon  the  preceding  group  of  erroi 
this  group  must  follow  tbe  preceding 

The  mere  fact  that  tbe  witness  mlg 
haps  have  given  his  opinion  of  tbe 
ties  of  gasoline  and  have  given  the  e 
Its  fumes  upon  a  normal  human  bein; 
coming  In  contact  with  such  fumes  i 
for  the  reasons  we  have  given,  dia 
htm  from  stating  what  the  effects 
fumes  were  upon  him. 

The  next  In  order  is  group  C  This 
however,  Is  not  argued,  except  In  coa 
with  group  D,  which,  giving  it  In  o 
own  language,  is  as  follows:  "Thi 
erred  in  refusing  to  direct  a  verdict 
defendant  and  In  overruling  the  mot 
a  new  trial.  The  verdict  Is  contrary 
and  paragraph  1  of  the  charge." 
group  counsel  discusses  various  propc 
We  will  consider  tbe  contention  tl 
verdict  is  contrary  to  law  and  paraf 
of  the  charge  first  This  oontentloi 
our  opinion,  not  tenable.  In  view  of 
evidence,  we  think  the  question  of  ^ 
appellant  Is  liable  or  not  is  one  c 
Counsel  does  not  complain  that  tbe  cc 
not  properly  and  correctly  charge  tl 
with  regard  to  the  law  applicable 
facts.  We  have  carefully  examln 
whole  charge,  and  from  It  we  are  cv 
that  the  court  folly  protected  the  lega 
of  appellant  Indeed,  it  is  not  so  cle 
the  court  did  not  go  farther  In  some  I 
es  in  protecting  the  appellant  than  1 
Justifies.  Nor  do  we  think  that  the 
Is  contrary  to  paragraph  1  of  the 
We  are  convinced  that  there  was  so 
dence  of  a  substantial  character  in  f 
re^iHjndent  u]>ou  every  element  conta 
said  paragraph.  This  being  bo,  we  t 
eluded  from  interfering  with  the 
Nor  do  we  think  the  court  erred  Id  i 
to  direct  a  verdict  for  appellant  Un< 
head  counsel  si>eclally  calls  our  attei 
certain  .features  of  the  testimony  of 
witnesses,  including  tbe  respondent 
the  Improbability  of  the  truthfulness 
statements  made  by  them  in  view  of 
circumstances  disclosed  by  tbe  reco 

It]  Counsel  recognizee  the  law  of  i 
risdiction  that,  where  there  la  any  s 
tial  evidence  In  support  of  every  e: 
fact  which  is  necessary  to  be  establi 
entitle  a  recoverj-,  we  are  powerless 
terfere,  althoagb  In  our  Judgment  If  v 
ed  on  the  facta,  tbe  verdict  should  ba 
otherwise,  or  is  against  the  weigbt 
evidence.  Counsel,  however,  t 
view  of  tbe  whole  evidence,  we  should 
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r  of  law  tliat  some  of  the  Btatements 
some  of  tlie  witnesses  caonot  be  con- 
and  taeuce  the  question  confronting 
though  tbere  were  no  evidence  upou 
lal  Issae  In  the  case.  For  Instance, 
argues  that,  In  view  of  the  clrcum- 
ust  alluded  to,  there  is  no  evidence 
>eUant  bad  any  knowledge  respecting 
geroue  character  and  effect  of  the 
>f  gasoline  upon  persons  coming  in 
with  It  In  its  business  of  dry  clean- 
bile  upon  this  point  the  evidence  in 
;uient  is  inconclusive  and  not  as  sat- 
i  aa  it  might  be.  yet  there  is  some 
lal  evidence  in  the  affirmative  upon 
tosition.  If  we  are  right  in  this  con- 
and  we  are  convinced  that  we  are, 
i  whole  question,  disguise  it  as  we 
uply  resolves  Itself  into  our  passing 
lat  witnesses  are  to  be  believed  and 
any,  weight  should  be  given  to  par- 
tvldence  or  statements  made  by  some 
or  witnesses. 

Is  we  cannot  do.    We  cannot  Inter- 
cases  that  are  doubtful  with  regard 
acts  any  more  than  we  can  In  cases 
clear  uiwu  the  facts.   The  test  Is  as 
3er  there  is  any  substantial  evidence 
ery  material  Issue  which  must  be  es- 
i  in  order  to  authorize  a  recovery, 
is,  we,  like  the  losing  party  in  the 
ist  submit  to  the  verdict,  although, 
we  might  think  It  should  have  been 
>r  way.    Nor  did  the  court  commit 
il  error  in  refusing  to  grant  a  new 
Vhlle  the  trial  court  hi  the  dlscre- 
ted  in  it  might,  perhaps,  have  been 
in  granting  a  new  trial  upon  certain 
of  this  case,  yet  the  record  Is  not 
discloses  an  abuse  of  discretion  In 
ard. 

being  no  abuse  of  discretion  there- 
d  no  errors  of  law,  but  one  result  Is 
ble,  and  that  is,  that  the  Judgment 
)e  affirmed.  It  Is  so  ordered.  Costs 
>ndent. 

RTY  and  8TRAUF,  JJ.,  concur. 


[TK  IMPROVEMENT  CO.  v.  KELLY 
(two  cflsee). 

>  Court  of  Washinston.   Sept.  7,  1911.) 

nPAi  AMD  Aqbnt  (g  169«)  — Uhau- 
:xD  Aot— Ratification. 
D  if  J.,  to  whom.  W.,  holding  title  to 
e  an  option  on  certain  of  them,  by  con- 
ividiag  that  it  woold  issne  contract  for 
d  on  payment  to  it  of  the  schedule 
lereof  malce  deeds  of  any  oF  the  option 
[>eraons  produced  as  purchasers  by  J., 
considered  W.'a  agent,  yet  defendants, 
J.  negotiated  a  sale  ot  two  of  the  lots, 
n  whom  be  took  f20  earnest  money, 
receipt  therefor,  and  to  whom  he  execut- 
;reement  that  a  water  plant  should  be 
In  the  addition  within  90  davs,  hav- 
emanding  a  contract  for  same  trom  W. 


embodying  said  water  agreement,  been  told  that 
this  was  a  mere  personal  agreement  of  J.,  and 
would  not  be  embodied  in  its  contract,  and  hav- 
ing then  taken  a  contract  from  W.,  not  includ- 
ing such  agreement,  must  be  held  to  have  talcen 
such  agreement  as  the  personal  obligation  of 
J.;  and  W.  cannot  be  held  to  have  ratified  it 
and  made  it  pert  of  its  contract 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  if  636,  637 ;  Dec.  Dig.  i 
169.*] 

2.  Vbhdoe  Ann  Pubchabeb  (i  208*)— Asaiaif- 
UHT  OF  OoNTaAci>— Equities. 

Where  W.,  holding  title  to  lota,  gave  J.  an 
option  on  certain  of  tnera,  by  contract  provid- 
ing that  it  would  issue  contracts  for  sale,  and. 
on  payment  to  it  of  the  schedule  prices  there- 
of, Toike  deeds  of  any  of  the  option  lots  to  per- 
sona produced  as  purchaaets  by  J.,  and  J.  pro- 
duced defendants  as  purchasers  of  two  lots, 
and  W.  gave  them  a  contract  for  sale  thereof, 
tnit  refused  to  incorporate  in  it  an  agreement 
made  by  J.  with  them  that  .a  water  plant  should 
be  installed  In  the  addition  within  90  days, 
telling  them,  as  was  the  fact,  that  this  was  a 
mere  personal  agreement  of  J.,  the  taking  by 
H,  of  an  assignment  from  J.  of  his  equity  in 
the  contract  given  by  W.  to  defendants,  though 
with  Itnowledge  of  J.'s  personal  agreement  as 
to  the  waterworks,  did  not  make  the  contract 
In  the  hands  of  H.  subject  to  snch  agreement. 

lEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  424;  Dec.  Dig.  i  208.'J 

3.  Dauaqeb  i%  189*)— Bbuoh  or  Conteact— 
Evidence. 

Purchasers  of  lota  with  an  agreement  that 
a  water  plant  should  be  installed  in  the  addi- 
tion within  90  days  are  not  shown  to  have  been 
damaged  by  its  not  having  t>een  installed  till 
later  by  evidence  merely  of  value  of  the  lots 
with  and  without  water  during  the  period  be- 
fore the  installation. 

[Ed,  Note.— For  other  cases,  see  Damageii, 
Cent.  Dig.  g  012;  Dec.  Dig.  g  189.*] 

4.  Vendob  and  Pdbohaseb  (g  151*}  — Feb- 
robuance  of  oonteaot— conveyance  bt 
Thikd  Pebson. 

Wliere  a  contract  for  sale  of  lots  provides 
that  the  vendor,  "its  successors  or  assigns," 
will  convey  the  premises  by  a  good  and  sum- 
cient  deed  of  "special  warranty,  a  deed  from 
one  to  whom  the  vendor  had  conveyed  the  lots 
ia  sufficient 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  gf  29»^ ;  Dec.  Dig.  8 
151.*] 

6.  Vendob  and  PuRCnASEB  (I  186*)  — CON- 
teacts—Pebfobmancb— Payment  of  Pub- 
OHABK  Pbice— Delay- EiousEB. 

Purchasers  of  land  will,  after  the  time  for 
payments  has  expired,  be  granted  a  limited 
time  for  making  them,  so  as  to  save  them  from 
a  forfeiture,  they  having  had  actual  knowled^ 
that  W.,  wbo  gave  them  the  contract,  and  in 
whose  name  title  to  the  land  stood  at  the  time 
of  the  contract,  held  the  title  on  an  unrecorded 
trust  for  some  one,  and  having  believed  that  it 
was  for  another  than  U.,  to  waom  W.  conveyed 
the  lots,  and  wbo  tendered  them  a  deed. 

[Ed.  Note.— For  otlier  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  373;  Dec.  Dig.  g 
186.  •] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge 
pro  tern. 

Two  actions,  tried  together,  both  by  the 
Herrtdi  Improvement  Company,  one  against 
M.  J.  Kelly,  the  other  against  Bella  A. 
Kelly.    From  a  Judgment  for  plaintiff,  de- 
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fendants  anieaL  Remanded^  witb  dlrecUons 
to  modify. 

Carkeek  &  McDonald,  for  appellanta. 
Wm.  C.  Keitb,  for  respondent. 

ELLIS,  J.  Actions  by  respondent  against 
appellants  to  cancel  two  real  estate  con- 
tracts, forfeit  payments  made  thereunder, 
amounting  to  about  $1,300,  and  to  quiet 
title.  The  two  actions  were  tried  together 
by  stipulation.  From  a  judgment  and  de- 
cree for  respondent,  this  appeal  was  taken. 

The  tacts  are  complicated  and  require  an 
extended  statement.  Prior  to  June,  1906, 
the  Herrlck  Investment  Ck)mpany,  a  Cali- 
fornia corporation,  owned  120  acres  of  land 
in  West  Seattle.  In  June,  1906,  that  com- 
pany conveyed  this  land  to  the  Waslilngton 
Trust  Company  of  Seattle  as  trustee,  to 
secure  the  payment  of  a  subsidy  to  the 
Seattle  Electric  Company,  for  the  establish- 
meat  of  a  street  car  line  through  the  land. 
On  January  10,  1907,  the  subsidy  having 
been  paid,  the  Washington  Trust  Company 
deeded  the  land  back  to  the  Herrlck  Invest- 
ment Company.  Shortly  prior  to  that  time 
Lester  Herrlck  and  Anson  Herrlck  purchas- 
ed the  120  acres  from  Herrlck  Investment 
Company,  and  on  January  7,  1907,  organized 
the  Herrlck  Improvement  Company,  under 
the  laws  of  the  state  of  Washington.  The 
Herrlck  Investment  Company  on  January  18, 
1907,  deeded  the  property  by  absolute  deed 
to  the  Washington  Trust  Company,  but  In 
reality  In  trust  for  the  Herricks,  who  re- 
ceived an  order  from  the  Herrlck  Invest- 
ment Company  on  the  Washington  Trust 
Company,  to  hold  title  to  their  order,  and 
under  an  order  from  the  Herricks  the  Wash- 
ington Trust  Company  made  a  contract  with 
the  Herrlck  Improvement  Company,  contain- 
ing a  declaration  that  the  property,  which 
had  In  the  meantime  been  platted  as  Sea 
View  Park,  West  Seattle,  was  held  for  the 
sole  use  and  beneSt  of  the  Herrick  Im- 
provement Company,  the  stock  of  that  com- 
pany on  its  oi^anlzatlon  having  been  issued 
to  the  Herricks  In  payment  for  the  land. 
This  contract  and  declaration  of  trust  was 
dated  January  10,  1907,  but  was  never  re- 
corded. It  was  evidently  made  in  contem- 
plation of  the  option  next  herein  mentioned. 
On  January  9,  1907,  the  Herrick  Improve- 
ment Company  executed  an  option  on  eight 
blocks  In  Sea  View  Park,  West  Seattle,  to 
Edwin  F.  James  &  Co.,  a  Washington  cor- 
poration, and  one  W.  B.  Kelley,  which  op- 
tion by  Its  terms  ran  to  December  31,  1907. 
It  placed  different  purchase  values  on  the 
separate  lots  as  scheduled  therein,  and  the 
grantees  agreed  to  make  certain  Improve- 
ments, which  were  specified,  such  as  clear- 
ing, sldewalklng,  and  grading  streets,  but 
did  not  contemplate  nor  authorize  the  In- 
stalling of  a  water  plant.  This  option  re- 
cited that  the  Washington  Trust  Company 
held  title  In  trust  for  the  Herrlck  Improve- 
ment Company,  which  company  agreed  to 


cause  the  trust  company  to  Issae  c 
for  sale,  and,  upon  paymoit  to  tl 
company  of  the  schedule  prices  the 
make  deeds  of  lots  to  persons  prod 
purchasers  by  James  &  Co.  and  W. 
ley.  This  option  was  never  recorde 
contract  and  declaration  of  trust 
Herrlck  Improvement  Company  and 
Ington  Trust  Company  of  January  1 
authorized  the  trust  company  to  re] 
property  as  Fairmoimt  addition, 
make  to  Edwin  F.  James  A  Co.,  or  It 
deeds  of  lots,  apon  the  payment  of  ^ 
prices  corresponding  to  those  set 
the  option.  The  property  was  repla 
the  Washlofton  Trust  CtMupany  a 
mount  addition.  A  form  of  contn 
agreed  upon  between  James  &  Co., 
proranait  company,  and  the  trust  o 
for  sale  of  the  lots  by  James  &  Co., 
blank  only  the  descriptions  of  thi 
erty  and  the  amounts  of  purchase, 
sale  of  lots  by  James  ft  Ga  the  tm 
pany  was  to  erecnte  the  contracts  : 
celve  the  purchase  price  as  the  insta 
were  paid.  Meanwhile  the  absolute 
record  remained  In  the  Washingtoc 
Company,  without  record  evidence 
trust  Early  in  June.  1907,  Edwin  F, 
ft  Go.  and  W.  R.  Kelley  negotiated 
sale  to  the  appellant  M.  J.  Kelly  of 
and  to  Bella  A.  Kelly  of  lot  16,  I 
block  1  of  Falrmount  addition,  repre 
to  them  that  they  Intraded  to  Instai: 
ter  system  In  Falrmount  addition,  "i 
pellants  paid  $20  earnest  mon^,  i 
celved  from  James  ft  Co.  a  receipt  tl 
James  ft  Co.  and  W.  R.  Kelley,  urn 
name  of  Falrmount  Improvement  Co 
executed  to  the  appellants  a  writtei 
ment,  to  the  effect  that  they  would 
the  water  system  within  90  days, 
afterwards  the  appellants  requeste 
the  contracts  of  sale  be  Issued,  and, 
Ing  the  proposed  contracts,  demaodf 
the  water  agreement  be  Incorporated  t 
W.  R.  Kelley,  who  seems  to  have  coi 
the  business  for  James  ft  Co.  and  1 
testifies  that  he  then  explained  to  J 
Kelly,  father  of  the  appellants,  wb 
ducted  the  business  for  them,  that  the 
Ington  Trust  Company  would  not 
the  water  agreement  In  the  contra 
vary  the  terms  of  the  contract  as  pr 
because  Edwin  F.  James  ft  Co.  or  tb 
mount  Improvement  Company  was  11a 
the  improvements,  especially  the  wat 
tern,  on  Its  own  account ;  that  John  : 
ly  made  some  objection,  but,  after  I 
secured  the  written  agreement  slgi 
James  as  secretary  of  the  Falrmoui 
provement  Company,  he,  with  W.  R.  '. 
went  to  the  Washington  Trust  Compai 
delivered  his  check  for  the  amount 
sary  to  take  up  the  contracts.  W.  R. 
psiys  that  api>ellants  then  knew  tbi 
Washington  Trust  Company  would  not 
a  contract  witb  the  vater  agreemei 
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bodied  in  it;  tliat  prior  to  the  time  when 
the  contracts  were  delivered  to  John  E. 
Kelly  the  matter  was  submitted  to  John 
Schram,  tmst  offlcer  of  the  Washington 
Trust  Company,  who  "stated  positively  that 
he  had  no  authority  to  go  outside  of  the 
Instructions  of  the  Herrlck  Improvement 
Company  as  to  the  contents  of  the  contract" ; 
that  this  was  prior  to  the  closing  of  the  deal. 
Jotin  B.  Kelly  testified  that  it  was  his  mem- 
ory tliat  the  contracts  and  water  agreement 
were  given  to  him  at  the  same  time  in  the 
banfe  when  he  took  np  the  contracts,  either 
by  Schram  or  W.  R.  Kelley.  Both  these 
men  deny  the  statement.  John  E.  Kelly 
testified  that  he  knew  the  Washington  Trust 
Company  was  selling  the  lots  and  receiving 
the  money.  On  receiving  this  initial  pay- 
ment, the  trust  company  executed  the  con- 
tracts without  any  reference  to  the  water 
agre^oit  made  by  James  &  Co.  or  Fair- 
mount  Improvement  Company.  The  con- 
tracts were  executed  June  18,  1907.  Each 
contained  the  following  provision:  "Time  is 
the  essence  of  this  contract,  and  In  case  of 
failure  of  the  second  party  to  make  pay- 
ments at  the  times  and  in  the  manner  herein 
specified,  all  payments  made  hereunder  shall 
be  forfeited  to  the  first  party  as  and  for 
liquidated  damages,  and  tlils  agreement 
shall  forthwith  be  null  and  void  aft  the  oi>- 
tion  of  the  first  party,  and  the  first  party 
shall  have  the  right  to  re-enter  and  take 
possession  of  the  said  land  and  premises  and 
every  part  thereof."  When  the  next  pay- 
ment became  due  on  December  14,  1907,  the 
water  system  not  having  been'  Installed,  the 
apiKllants  sent  a  check  for  the  amount  to 
the  trust  company  with  a  copy  of  the  watw 
agreement,  and  notified  the  trust  company 
that  the  payment  was  made  with  a  reserva- 
tion of  rights  thereunder.  The  trust  com- 
pany refused  to  accept  the  money  unless  un- 
conditionally paid,  and  returned  the  check. 
The  Herrick  Improvement  Company  then 
executed  a  bond,  indemnifying  the  trust 
company  from  damages  by  reason  of  receiv- 
ing the  money ;  and  on  December  20th  the 
money  was  again  tendered,  and  the  trust 
company  accepted  It,  and  indorsed  on  the 
appellants'  copies  of  the  contract  the  fol- 
lowing: "Subject  only  to  the  terms  and  con- 
ditions of  the  within  contract  paymt.  of 
$262.50  on  purchase  price  and  (27.56  on  in- 
terest is  received  Dec.  23/07."  In  the  mean- 
time Edviin  P.  James  &  Co.,  In  violation 
of  its  option  agreement  with  Herrick  Im- 
prov^ent  Company,  permitted  liens  for  la- 
bor and  material  to  be  filed  against  Fair- 
mount  addition,  aggregating  over  $2,500,  and 
secared  a  loan  from  Herrick  Improvement 
Company  to  discharge  the  Hens,  giving  a 
promissory  note  for  the  money  and  assign- 
ing as  collateral  its  equity  in  certain  Fair- 
monnt  contracts  which  had  been  Issued  by 
Washington  Trust  Company — among  them 
tne  appellants*  contracts.  The  evidence 
shorn  that  the  first  knowledge  that  the  Her- 


rick Improvement  Company  had  of  the  water 
agreement  was  on  December  14,  1907,  and 
It  then  refused  to  recognize  It  On  January 
10,  1908,  Edwin  P.  James  &  Co.,  being  un- 
able to  pay  the  note  to  Herrick  Improve- 
ment Company,  made  an  absolute  assign- 
ment of  the  contracts  held  by  that  company 
as  collateral,  in  liquidation  of  the  debt,  and 
the  note  was  returned  to  James  &  Co. 
Both  James  &  Co.  and  Herrick  Improve- 
ment Company  at  once  notified  the  Wasliiug- 
ton  Trust  Company  that  the  improvement 
company  had  t)ecome  the  sole  owner  of  the 
contracts.  The  Herrick  Improvement  Com- 
pany also  notified  the  appellants  of  that 
fact  by  letter  dated  January  2,  1908.  On 
March  17,  1908,  the  appellants  made  their 
next  payment,  with  a  statement  that  they 
reserved  their  rights  as  in  former  letters 
which  were  referred  to.  This  payment  was 
accepted  by  the  Washington  Trust  Company. 

In  April,  1008,  the  Herrick  Improvemait 
Company  began  the  installation  of  a  water 
system  in  Falrmount  addition,  and  W.  R. 
Kelley,  who  had  them  passed  into  the  em- 
ployment of  Herrick  Improvement  Company 
as  sales  agent,  notified  John  E.  Kelly,  the 
father  of  appellants,  and  also  the  attorneys 
for  appellants  of  that  fact,  and  stated  that 
the  ap[>e1Iant8  would  tiave  the  benefit  of 
the  water  system.  On  April  11,  1908,  the 
Herrick  Improvement  Company  confirmed 
this  Information  by  a  letter  to  the  appel- 
lants' attorneys,  also  stating  that,  if  the 
water  plant  was  eventually  taken  over  by 
the  city,  the  Improvement  company  would 
endeavor  to  have  it  done  without  any  as- 
sessment against  the  property  owners,  but ' 
could  not  definitely  promise  this.  The  sys- 
tem was  completed  about  the  middle  of 
May,  1908,  and  extends  to  every  lot  In  the 
addition.  It  is  of  a  i>ermanent  nature  and 
in  accordance  with  specifications  made  by 
the  city  engineer's  office,  so  that  It  may  be 
taken  over  and  Incorporated  in  the  city's 
water  system  when  the  city  has  extended 
Its  system  to  that  district.  Before  the  next 
payment  became  due,  the  appellant  M.  J. 
Kelly  brought  suit  against  the  Herrick  In- 
vestment Company  of  California,  claiming 
damages  of  $250  because  of  the  failure  to 
install  the  water  system.  The  suit  was 
pending  when  the  next  installment  fell  due 
on  June  14,  1908.  The  appellants  defaulted 
in  that  paym^t  They  were  notified  of  the 
default  by  W.  R.  Kelley  for  the  Herrick 
Improvement  Company.  The  default  con- 
tinued, and  on  August  21st  the  Washington 
Trust  Company  deeded  the  lots  in  question 
to  Herrick  Improvement  Company.  Lester 
Herrick  then  tendered  warranty  deeds  of 
Herrick  Improvement  Company  of  the  lots 
to  appellants,  and  demanded  paym^t  The 
tendered  deeds  were  not  accepted,  and  pay- 
ment was  refused.  It  appears  from  the  tes- 
timony of  Fred  W.  Kelly,  brother  of  the  ap- 
pellants, who  was  present  and  advising 
them,  and  from  that  of  their  attorney,  that 
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tlio  refusal  was  mainly  because  the  claim 
of  ¥250  damage  for  eacb  lot  on  account  of 
failure  to  bave  the  water  ej'stem  installed 
iti  90  days  as  specified  in  the  James  &  Co. 
nureenieut  was  not  allowed.  Mr.  Carkeel£, 
ttie  attorney,  testified  as  follows:  "Well, 
their  attitude  was,  If  he  would  care  to  set- 
tle their  damages,  that  they  would  pay  up, 
if  I  recollect.  Q.  Well,  what  damages?  A. 
Well,  they  felt  that  they  had  beeu  damaged 
I'j  the  failure  to  put  In  the  water  system 
iu  00  days,  and  they  estimated  their  dam- 
aces  at  about  ¥250  a  lot,  and  I  think  we 
endeavored  to  try  and  agree  If  we  could  not 
make  a  small — I  would  not  say  small,  make 
some — deduction  of  the  purchase  price.  Mr. 
Herrick  was  there  to  get  the  luBtallment  In 
full,  as  I  recollect,  and  he  did  not  want  to 
uiiike  any  allowance."  It  also  appears  that 
the  deed  was  objected  to  on  the  ground  that 
tbo  title  offered  by  Herrick  Improvement 
Couipany  was  not  good ;  appellants  having 
teamed  that  the  Washington  Trust  Com- 
pany bad  held  the  title  In  trust  only,  and 
appellants  did  not  know  for  whom.  On 
August  22,  1908,  the  Herrick  Improvement 
Company  by  letter  to  the  appellants  declar- 
ed the  contracts  forfeited,  and  then  brought 
tbis  action  to  cancel  the  contracts,  establish 
forfeiture,  and  qnlet  title. 

[1]  The  appellants  first  contend  that  Ed- 
win F.  James  &  Co.  and  W.  R.  Kelley  were 
aj?ents  for  Herrick  Improvement  Company  in 
iiegotiatiug  the  sale,  and  heuce  the  water 
agreement  signed  by  them  as  Fairmount  Im- 
provement Company  was  binding  upon  the  re- 
spondent, whether  incorporated  in  the  con- 
tracts or  not.  This  position  la  not  tenable. 
The  evidence,  though  conflicting,  fairly  shows 
that  the  appellants  were  fully  advised  when 
they  made  the  initial  payment  and  took  up 
the  contracts  that  James  &  Co.  could  not 
give  any  contract  binding  the  property,  but 
that  this  could  only  be  done  by  Washing- 
ton Trust  Company,  which  company  they 
knew  held  the  title,  that  the  trust  company 
refused  to  Incorporate  the  water  agreement 
ill  the  contracts,  and  that  it  was  explained 
tn  them  In  effect  that  this  was  a  side  agree- 
ment for  the  performance  of  which  they 
would  have  to  look  to  James  &  Co.  alone. 
Kven  assuming  that  the  evidence  established 
at)  agency,  the  lack  of  authority  of  the  agent 
t<<  make  this  agreement  for  the  principal  was 
(bon  made  known  to  the  appellants.  They 
took  the  contracts,  knowing  that  the  prluci- 
jial  jwsitlvely  refused  to  incorporate  therein 
tho  water  agreement  They  must  be  held  to 
liiire  taken  the  agreement  as  the  personal  ob- 
lli^atlon  of  James  &  Co.  The  authorities  clt- 
0(1  are  not  applicable  to  the  evidence  here. 
Ill  Wiudsor  V.  St.  Faul,  M.  &  M.  Ry.  Co., 
;'.7  Wash.  156,  70  Pac.  6i:t.  the  coutrnot  was 
made  with  the  agent  of  the  railroad  com- 
liiiiiy,  and  a  collateral  agreement  to  build 
fencee  and  guards  was  made  by  him  at  the 
sjiine  time,  solely  as  representing  the  com- 
pany. The  whole  (juestion  of  agency,  author- 


ity, and  contract  was  passed  upon 

Jur}'.  and  the  court  refused  to  dLst 
verdict.  Other  authorities  cited  arc 
effect  that  one  who  avails  himself  of 
vantages  of  9.  contract  made  by  hi 
must  assume  its  burdens.  This  is 
tary,  but  does  not  apply  to  a  case  1 
was  known  when  the  contract  wa 
that  the  principal  refused  to  bind  hi: 
assume  the  burden  in  question.  The  < 
here  falls  far  short  of  a  rati 
Throughout  the  whole  history  of  th£ 
both  the  Washington  Trust  Compa 
the  Herrick  Investment  Company  rei 
recognize  anything  but  the  written  c 
executed  by  the  trust  company. 

[2]  It  is  next  claimed  that,  if  Jami 
and  W.  R.  Kelley  were  not  agent", 
taking  an  assignment  of  the  contra 
them  the  Herrick  Improvement  C 
took  them  with  full  knowledge  of 
between  the  orlglual  parties.  But  wl 
those  equitiee?  While  the  appellant 
that  when  they  took  the  contraci 
thought  James  &  Co.  owned  tb 
erty,  the  preponderance  of  the  < 
shows  that  they  must  hare  known 
ther  the  Washington  Trust  Company 
one  whom  that  company  represent 
the  owner,  or,  at  any  rate,  had  sud 
tereet  aa  enabled  it  to  dictate  the  t 
the  contract  which  It  would  make 
bound  by.  They,  with  tbis  knowle 
cepted  the  contracts  which  it  did  rat 
these  are  the  contracts  which  were 
ed.  The  fact  that  as  an  Inducement 
contracts  James  &  Co.  promised  so 
which  It  could  promise  only  for  its 
which  the  appellants  were  to!d  In  eff 
it  was  promising  for  itself,  does  not 
iDto  the  contracts  In  the  hands  of 
Improvement  Compauy  any  terms  iii 
in  the  beginning.  Whatever  may  ha 
the  relation  of  the  contracts  and  tb 
ment  as  Inducement  the  one  to  tb' 
they  were  independent  In  fact  and  b 
ly  made  with  different  parties. 

[3]  But,  In  any  event,  the  responde 
to  the  final  default  of  the  appellants 
ready  Installed  a  water  system  which 
dence  shows  was  fully  adefjuate  to  th 
sitles  of  the  addition  and  of  a  more  pe: 
nature  than  that  promised  by  Janie 
Appellants  were  permitted  to  Introd 
dence  of  damage  by  reason  of  the  wi 
tem  not  being  Installed  wlthio  the  ! 
We  think  the  evidence  fails  to  sh 
damage.  The  appellants  claim  to  ht 
chased  for  building  purposes,  but  1 
parent  that  they  did  not  Intend  to  b 
fore  the  time  when  the  water  plant 
lually  Installed.  E^en  if  they  had  pti 
for  speculation,  there  Is  no  eviden 
they  could  have  sold  at  au  advauc 
all  prior  to  the  time  the  water  plant 
tiially  installed.  Evidence  of  valne  v 
ter  and  without  water  during  the  pe 
fore  the  installation  la  alone  hardly  t 
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of  damage,  tmt  It  was  tbe  only  erldence  of- 
fered. 

[4]  Oomisel  contends  that  the  tend^  of 
deeds  of  Herrlck  Improvement  Company  was 
not  sufficient,  because  the  contracts  proTtded 
that  the  WsBliiagton  Trust  Company  would 
execute  good  and  sufficient  deeds.  Qottachalta: 
r.  Meisenhelmer,  113  Pac.  766,  Is  cited.  In 
'that  case  the  contract  provided  that  upon 
full  payment  the  seller  would  "execute  or 
cause  to  be  executed  *  *  *  a  good  and 
sufficient  warranty  deed  for  said  premises." 
The  contracts  here  provide  that  "the  first 
party.  Its  successors  or  asalgns,  will  convey 
said  premises  by  a  good  and  safflcient  deed 
of  special  warranty.  •  •  • "  Even  if  the 
words  "successors  or  assigns"  did  not  appear, 
the  reasoning  In  the  Oottschallc  Case  would 
not  apply  where  the  contract  was  for  a  spe- 
cial warranty  deed.  29  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  701. 

[i]  But  there  la  another  phase  of  the  title 
which  we  think  should  move  a  court  of  equi- 
ty to  grant  tbe  appellants  a  limited  time 
within  which  to  complete  the  payment,  f^- 
ing  which  the  forfeiture  should  be  enforced. 
The  evidence  indicates  that  early  In  tiie 
transaction  the  appellants  were  advised  that 
tbe  Wasliington  Trust  Company  held  the  le- 
gal title  In  trust  for  others.  This  was  when 
James  &  Co.  sought  on  appellants'  request 
to  have  the  contracts  provide  for  deeds  of 
general,  instead  of  special,  warranty.  The 
trust  company  refused,  because  It  held  the 
title  only  in  trust  The  appellants,  of  course, 
knew  that  the  trust  was  not  for  James  & 
Co.  alone,  or  their  request  could  have  been 
met.  They  also  knew  at  the  time  of  the 
tender  of  deeds  that  James  &  Co.  had  held 
an  option  upon  the  property,  or  at  least  some 
interest  other  than  that  of  an  agent  There 
was  no  record  erldence  either  of  the  trust 
or  of  tbe  Interest  of  James  &  Ga  While  the 
title  tendered  by  Berrick  Improvement  Com- 
pany was  unquestionably  good,  the  appel- 
lants, in  view  of  tbelr  knowledge  of  unre- 
corded Instnunents,  but  the  contents  of 
which .  tb^  did  not  know,  doubtless  ent^ 
talned  a  real  fear  that  they  could  not  safely 
rely  upon  tbe  deed  froia  the  trust  company 
to  tbe  Improvement  company,  as  terminating 
the  trust  of  the  eristence  of  which  they  had 
actual  notice  but  tbe  nature  of  which  was 
not  disclosed.  Tbe  evld«ice  Is  not  clear  that 
tbey  or  their  attorneys  had  ever  been  ac- 
corded an  opportunity  to  examine  the  unre- 
corded documents  creating  tbe  trust,  and  it 
Is  evident  that  they  believed  the  Herrick 
Investment  Company  of  California  was  the 
real  owner.  In  fact  one  of  them  had  sued 
that  company  as  the  owner.  They  cannot  be 
presumed  to  have  known  all  of  the  facts 
developed  at  the  trial.  We  think  the  equities 
of  the  case  warrant  the  granting  to  appel- 
lants of  "a  period  of  grace."  Rohllnger  v. 
Coletta  Land  &  Orchard  Co.,  116  Pac.  1095. 


The  cause  Is  remanded  with  direction  to 
modify  the  decree  so  as  to  permit  It  to  be 
discharged  by  the  appellants,  within  30  days 
after  remittitur,  paying  the  balance  due  un- 
der the  contracts,  with  interest,  upon  a  con- 
veyance to  them  of  full  title  by  general  war- 
ranty deeds  of  the  property  from  the  Her- 
rick Improv«nent  Company.  In  case  of  their 
failure  to  i>ay  within  such  time  the  decree 
to  become  absolute. 

DUNBAR,  0.  J.,  and  CROW,  OHADWIOE, 
and  Morris,  JJ.,  concur. 


ABRAHAMSON  et  aL  v.  GUMMINGS. 

(Supreme  Court  of  Washington.    Sept  18, 
1911.) 

1.  Sales  (8  442*)— Breach  of  WAaaARTT— 
Damaobs. 

In  an  action  for  breach  of  warranty  of 
soundness  of  a  horse  sold,  the  measure  of  dam- 
ages  Is  tbe  difference  between  the  actual  value 
of  the  horse  at  the  time  and  place  of  sale  and 
its  actual  value  at  the  name  time  and  place 
had  it  been  as  warranted,  and  not  tlie  difference 
tvetween  the  price  and  the  value  of  the  horse 
if  It  had  been  as  warranted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  fii  1284-1301 :  Dec.  Dig.  S  442.*] 

2.  Appkai.  and  Esbob  a  1064*)— Habuless 
Ebbob— Admission  of  Evidence. 

Error  in  an  action  for  breach  of  warranty 
of  a  horae  sold  in  chaiviag  that  plaintiffs' 
measure  of  damages  was  the  difference  between 
the  price  paid  and  the  reasonable  value  of  the 
horse  for  any  purpose  when  the  measure  was 
the  difference  between  Its  actual  value  at  tUe 
time  and  place  of  sale  and  Its  vbIuOn  at 
the  same  time  and  place  had  it  been  as  war- 
ranted, was  not  prejudicial  to  defendant  where 
there  was  no  competent  evidence  offered  tend- 
ing to  show  that  the  Bpecific  value  of  the  horse 
at  the  time  and  place  of  sale  was  different  from 
the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  U  4219-4224;  Dec  Dig.  f 

ft.  Etidbnoi  d  11S*>^Bblitaitct— Valvi  of 
Pbopebtt. 

In  an  action  for  breach  of  warranty  of 
soundness  of  a  horse  sold,  evidence  <^  the  price 
paid  by  defendant  for  the  horse  was  not  aotnis- 

sible. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Cent  Dig.  H  269-2»6:  Dec/Dig.  1  113.*] 

4.  AraxAL  and  Ebbob  (S  882*)— Estoppel  to 
Allege  Ebrob. 

Where  defendant  In  an  action  for  breach 
of  warranty  of  soundness  of  a  horse  sold  ob- 
jected to  evidence  ot  the  valne  of  the  horse  on 
the  ground  that  Its  leasonaUe  value  Was  not 
In  Issae,  and  that  it  was  admitted  that  plain- 
tiff paid  a  certain  sum  for  it,  defendant  was 
estopped  from  claiming  on  appeal  that  error 
was  committed  In  charting  tbat  the  measure  of 
damages  was  the  difference  between  the  price 
paid  and  the  reasonable  value  of  tbe  horse, 
when  the  real  measure  was  the  difference  be- 
tween its  actual  value  at  the  time  and  place 
of  sale  and  Its  value  then,  had  it  been  as 
warranted. 

[Ed.  Noted— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8501-8610;   Dec.  Dig.  | 
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Department  2.  Appeal  from  Superior  Court, 
King  County;  WUsoa  B.  Gay,  Judge. 

Action  by  Annie  Abrahamson  and  anotb- 
er.  doing  boslness  as  tbe  A.  Abrahamson 
Brick  Company,  against  William  Cummlngs, 
doing  business  under  the  name  of  tbe  O.  K. 
Sales  Stable^  From  a  judgment  for  plain- 
tiffs, defoidant  appeals.  Afflrmed. 

Ellas  A.  Wlright,  for  appellant  Edward 
Von  Tobel,  for  respondents. 

ELLIS,  J.  Action  to  recover  damages 
for  breach  of  warranty.  It  Is  admitted  that 
on  March  19,  1910,  tbe  respondents  purchas- 
ed from  tbe  appellant  at  Seattle,  Wash.,  a 
draft  horse,  and  paid  therefor  $300,  receiving 
from  appellant  a  written  guaranty  that  the 
animal  was  sound  and  true  to  work.  The 
evidence  shows  that  soon  after  the  purchase 
the  respondents  dlscoTered  that  tbe  horse 
was  afflicted  with  a  disease  of  tbe  bock 
joint,  commonly  called  "spavin."  They  used 
the  horse  in  hauling  brick  from  their  brick- 
yard at  Georgetown  to  different  points  in 
Seattle  from  the  time  of  purchase  till  the 
latter  part  of  May,  but  were  obliged  to 
let  it  rest  every  few  days.  The  condition 
of  tbe  animal  grew  st^dlly  worse  until 
some  time  In  Jnly,  when  it  had  to  be  killed. 
Mudi  evidence  was  introduced  tending  to 
show  that  the  killing  was  made  necessary  be- 
cause  of  infectloD  from  n^llgent  treatment 
by  respondents.  We  regard  this,  however,  as 
Immaterial  to  the  issue  here:  Tbe  Jury  re- 
turned a  verdict  for  flSO.  Tbe  court  over- 
ruled appellant's  motion  for  new  trial,  and 
entered  Judgment  for  that  amount  and  costs. 
From  tbe  Judgment  this  appeal  Is  prosecuted. 

A  number  of  assignments  of  error  are 
predicated  upon  the  admission  of  evidoice 
and  the  court's  instructions,  but  we  find  no 
merit  in  any  of  them  save  one.  On  the 
measure  of  damag»  tbe  court  instructed 
the  Jury  as  follows:  "In  this  case  he  did 
not  tendw  the  horse  back.  He  had  ejected 
to  sue  for  his  damage;  and  his  damage,  if 
the  horse  was  unsound  at  the  time  that 
tlie  plaintiff  purchased  It,  the  damage  would 
be  the  difference  between  the  price  he  paid, 
if  any,  and  the  reasonable  value  of  the  horse 
for  any  purpose.  It  does  not  mean  his  pur- 
pose, for  bis  kind  of  woA,  but  for  its 
reasonable  value  in  the  market  for  any  pur- 
jK>B&  And  then  he  could  recover  for  such 
sums  as  he  had  to  pay  out  and  necessarily 
had  to  pay  ont  for  medicines  and  doctor 
bills,  being  a  matter  of  humanity  that  he 
take  care  of  and  see  tliat  tbe  horse  is 
treated." 

[11  This  Instruction  Is  palpably  erroneous. 
Tbls  was  not  an  action  to  rescind  the  pur- 
chase and  recover  the  parchaae  price,  but  to 
recov«  damages  for  breach  of  warrant^- 
The  measure  of  damages  in  such  a  case,  ac- 
cording to  the  universal  trend  of  authority, 
is  the  difference  between  the  actual  value 
of  the  property  at  tbe  time  and  place  of 


sale  and  its  actual  value  at  the  same  time 
and  place  had  it  been  what  it  was  war- 
ranted to  be.  It  is  not  the  difference  be- 
tween the  puKdiase  price  and  tbe  value  if 
it  had  conformed  to  tbe  warrant,  Gary  v. 
Oraman.  4  HIU  (N.  T.)  62S,  40  Am.  Dec.  299; 
Butan  V.  LndUun,  28  N.  J.  lAw,  396;  Us^ 
rick  V.  Wiltse,  87  Minn.  41,  33  N.  W.  3; 
Park  V.  BtdiardBon  ft  Boynton  Ga,  91  Wis. 
189,  64  N.  W.  859;  PitslnowSky  v.  Beards- 
ley.  Hill  ft  Co.,  87  Iowa,  9;  Morse  Hutch- 
ins,  102  Mass.  488;  Vowhees  t.  Earl  ft 
Kellogg,  2  HIU  (N.  Y.)  288,  38  Am.  Dec. 
S88;  80  Am.  ft  Eng.  Skicy.  Law  (2d  Ed.)  p. 
209;  8  Snthwland  on  Damages  ^  Eld.) 
I  C7a 

[2]  But  the  wror,  in  view  ct  the  evidence^ 
was  not  prejudicial.  'No  competoit  evi- 
dence was  introduced  nor  offered  tending 
to  show  any  apedflc  value  of  the  animal 
at  the  time  and  place  of  purchase  different 
from  tbe  pundiase  price.  Nels  Anderson, 
one  of  the  respondoits,  testified  tiiat,  U  tiie 
horse  bad  been  sound,  It  would  have  been 
worth  ¥300;  but  that  as  It  was  It  was 
worthless.  J.  M.  Brewster,  managw  for 
respondents,  tesUfled  that,  had  the  horse 
been  sound,  it  would  have  been  worth  9300, 
but  In  its  imsound  condition  it  was  prob- 
ably worth  $75  or  $100  for  farm  work. 
Moreover,  the  price  paid  biy  respcmdenta, 
while  not  conclusive  was  strong  evidence 
of  the  actual  value.  The  only  evidence  of 
a  different  value  was  that  of  I^.  Kldd,  a 
veterinary  surgeon,  who  testified  as  follows: 
"She  did  not  look  Uke  a  9300  horse.  It  was 
a  fair  working  horse,  but  the  price  that 
they  said  tbey  gave  for  her  I  thought  vras 
too  mncb."  He  did  not  Indicate  any  specific 
amount  from  which  tbe  Jury  could  have 
found  a  different  value  even  under  a  cor^ 
rect  instruction. 

[31  The  evidence  of  tbe  price  paid  by  the 
appellant  for  tbe  horse  In  North  Taktma 
was  Incompetent  for  any  purpose.  It  is 
manifest  that  under  tbe  evidence,  the  er- 
ror complained  of  could  not  have  affected 
the  verdict. 

[41  In  any  event,  the  appellant  is  estopped 
from  urging  this  error.  When  the  evidence 
of  value  was  offered,  objection  was  interpos- 
ed on  the  ground  that  the  question  of  rea- 
sonable value  was  not  In  issue,  and  that  It 
was  admitted  that  respondents  paid  $300 
for  the  horse.  Evidently  proceeding  upon 
this  theory,  the  appellant  offered  no  evidence 
as  to  reasonable  value.  In  addition  to  this, 
the  exception  to  the  InstructlMi  was  hardly 
calculated  to  direct  the  court's  attention  to 
tbe  error  now  urged,  but  <MiIy  to  the  part 
relating  to  the  election  of  remedy,  which 
part  was  unobjectionable.  It  is  slgnlflcant, 
also,  that  tbe  point  is  raised  for  the  first 
time  In  the  r^ly  brlet 

The  jndgmfflit  is  affirmed. 

DUNBAR,  C.  3^  and  CBOW,  MOBRIS, 
and  OHADWICE,  JJ„  concor. 
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CHCRGH  T.  STATE. 

(SapioDe  Ooart  of  WashiDgtoD.    Sept.  14, 
1911.) 

1.  Waters  ahd  Wateb  Coubses  ^  152*J~ 
Action  to  Establish  Right  to  Use 
Spbino  Watbb—Kvidence. 

In  an  action  to  establish  a  right  to  nse 
spring  water  located  on  plalntifTs  land  in  com- 
moQ  with  defendants,  statement  of  intention 
not  to  abandon  the  light,  where  it  appeared  that 
plaintilf  could  hare  entertained  no  such  inten- 
tion prior  to  an  aUesed  purchase  of  the  water 
right  in  1906,  at  which  time  the  defense  by 
adverse  possession  had  been  perfected,  is  prop- 
erly excluded. 

[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Coursea,  Cent.  Dig.  §3  15G,  157;  Dec. 
Dig.  i  152.*]^ 

2.  Tenancy  in  Covhoh  (3  15*)— Advebsb 
Possession. 

In  the  absence  of  facts  safficlent  to  show 
an  ouster,  exclusive  possession  by  one  tenant 
is  not  adverse  as  to  his  cotenant,  and  mere  pos- 
session by  one  cotenant  alone  will  not  ripen 
into  title  by  adverse  posaession,  even  though  It 
be  continued  without  interruption  for  the  stat- 
Qtory  period  of  limitatioiis;  but  there  must  be 
an  onster  followed  by  advene  poauaaion  for  the 
ttatntoiy  period. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  IMg.  i|  42-62;  Dec.  Dig.  S 
15.  •] 

a.  Tenancy  in  CoiocoH  (|  14*)— DiSsxiaoB— 

Action— Evidence. 

Ouster  of  one  tenant  In  common  by  his 
cotenant  must  be  shown  by  stronger  evidence 
tiian  is  necessary  to  sustain  an  oraioary  claim 
of  adverse  possession. 

[Ed.  Note'— For  other  cases,  see  Tenancy  in 
Common,  Gent  Dig:  H  3(M1;  Dec  Dig.  1 
14,*J 

4.  Tehakct  in  CoinfON  (S  14*)~Di8SEIBIN— 
NoTici  or  Gharactbb  op  Powesbion. 

When  adverse  possession  is  relied  npon  as 
an  ouster  either  the  tenant  out  of  possession 
must  have  actual  notice  of  the  adverse  holding 
or  the  hostile  character  of  the  possession  must 
be  so  manifest  and  notorious  that  notice  will 
be  presumed,  and  a  conveyance  in  fee  and  en- 
try and  possession  thereunder  by  one  thereto- 
fore a  stranger  to  the  titles  are  acts  ot  sach  a 
character  as  to  give  notice  to  other  cotenants 
tiiat  the  entry  and  possession  are  hostile  and 
adTCise  to  their  title. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  U  30-41;   Dec  Dig.  { 

5.  "Watebs  and  Watbb  Courses  (S  154*)— 
Easements— Tebkination  . 

Owners  of  a  tract  of  land  partitioned  it 
in  1872,  one  taking  land  on  which  certain 
spiinsB  were  located  and  granting  to  the  others 
uid  their  assigns  the  right  to  use  the  water  of 
the  springs  in  common  and  the  right  to  lay 
l^pea  thereto.  Dnder  warranty  deeds  the  title 
to  the  land  on  which  the  springs  were  located 
vested  in  the  state  in  1886,  and  it  took  posses- 
sion under  its  deeds,  and  thereafter  claimed 
and  enjoyed  the  exclusive  rights  to  the  springs. 
The  other  original  owners  of  the  tract  never 
took  any  possession  of  these  springs,  and  by 
warrant^  deeds,  containing  no  reference  to  the 
spring,  plaintiff  acquired  title  in  1902,  and 
in  1904  conveyed  a  part  of  the  land  to  the 
states  and  snbsegoently,  in  1906»  obtained 
from  her  grantors  a  quitclaim  deed  d  their 
rights  in  tne  springs.  Held,  in  an  action  to 
establish  a  right  to  the  use  of  the  springs  in 
common  with  the  state,  that  the  staters  posses- 
ion o£  the  land  and  of  the  springs  situated 


thereon,  with  claim  of  ezclnsive  right  and  Htle, 
operated  to  disseise  or  oast  the  other  owners 
or  cotenants  and  to  convert  possession  into  an 
adverse  possession  which  had  determined  the 
estate  of  plaintifTs  graaton.  the  other  owners 
or  cotenants. 

[Ed.  Note.—For  other  cases,  see  Waters  and 
Water  Courses,  Cent  I^.  H  167-178;  Dec 
Dig.  §  154.*] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  Connty;  John  R.  Mitchell, 
Jndge. 

Action  by  Louise  H  us  ted  Chnrcb  against 
the  State  of  Washington.  Judgment  for  the 
defendant,  and  tlie  plaintiff  appeals.  Af- 
flrmed. 

John  P.  Hartman  and  B.  R.  Tork,  for  ap- 
pellant W.  P.  Bell  and  Oea  A.  Lee^  for 
the  Stat& 

GROW,  X  This  action  was  commoiced  hj 
Lonise  Hnsted  Cbnrch  against  the  state  of 
Washington  to  estaUista  ber  tigbt  to  nse  In 
common  with  defendant  certain  water  flow- 
ing from  sprbigs  located  npon  dtfoidant's 
land,  wtaldi  land  te  now  occnpled  by  the 
Western  Washington  Hospital  for  tiie  Xn- 
sancb  and  also  to  establish  plaintiff's  right  to 
enter  defendant's  land  and  Install  pipes  there- 
on to  condnct  the  water.  A  final  decree  was 
altered,  confirming  defendant's  exclusive  ti- 
tle to  the  springs  and  enjoining  the  plaintiff 
from  interfering  th»ewith.  The  plaintiff 
has  appealed. 

On  July  22,  187%  A.  H.  Adams  and  wife, 
FranlE  Clark  and  wife,  George  W.  Sloan  and 
wife,  and  Edward  Lander,  who  Jointly  own- 
ed 820  acres  of  land  in  Pierce  county,  par- 
titioned It  Into  three  separate  tracta  The 
north  tract,  containing  sevai-sixteentbs  of 
the  land,  was  conveyed  In  severalty  to  Ad- 
ams and  wife.  The  next  or  middle  tract, 
containing  five-sixteenths  of  the  land,  was 
conveyed  In  severalty  to  Clark  and  wife,  and 
the  south  tract,  containing  tourslxteoitbs 
of  the  land,  was  conveyed  to  Sloan  and  wife 
and  Lander.  Two  springs  are  located  on  the 
northeast  corner  of  the  northerly  tract  par- 
titioned to  Adams  and  wife.  The  partition 
deed  contained  the  following  stipulation : 
"And  it  is  farther  covenanted,  granted,  con- 
cluded and  agreed  hy  and  between  the  said 
parties  hereto  that  atttx  tbe  signing  and 
ezecntion  of  tbls  deed  of  partition,  the  said 
A.  H.  Adams  and  Esther  T.,  his  wife,  by 
their  attorney  Frank  Olark  shall  aecnte  to 
the  said  other  partly  hereto  an  Instrumoit 
of  writing,  giving  and  granting  to  thou  and 
to  tbdir  heirs  and  assigns,  the  use  In  com- 
mon of  certain  springs  and  water  situate  tn 
tbe  northeast  comer  of  the  above  described 
[Adams]  tract"  On  the  same  day  Adams 
and  wife  executed  and  delivered  to  Frank 
Clai^  and  wife,  Oeorge  W.  Sloan  and  wlfe» 
and  to  Edward  Lander  their  deed,  which 
contained  the  following  transfer  and  cove- 
nant:   "Now,   therefore,  In  consideration 


•ror  other  cases  sso  sasM  tople  and  section  NUMBBR  In  Deo.  Dig.  *  Am.  Dig.  Ksy  No.  Ssrias  ft  Bep'r  Indsxes 
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thereof  and  In  pnnniance  of  tbe  aaSA  agree- 
ment contained  in.  aald  -partition  deed  the 
said  firat  parties  [Adams  and  wlf;e]  hereto 
by  their  said  attorney  in  fact,  Frank  Olark, 
do  hereby  grant  and  conv^  to  the  said  par- 
ties of  the  second  part,  th^  taelrs  and  as- 
sfgus  the  use  In  common  forever  of  all  those 
certain  wrlns^  of  water  situate  In  the  X.  E. 
comer  of  said  descritwd  tract  of  land.  To 
hare  and  to  hold  nnio  said  second  parties, 
their  heirs  and  assigns  forever  and  the  said 
first  parties  for  thanselves,  tb^  heirs,  ex- 
ecutors, or  administrators,  do  hereby  cove- 
nant to  and  with  the  said  second  parties, 
their  hdrs  and  assigns,  that  they  shall  and 
may  from  time  to  time  and  at  all  times  here- 
after well  and  peaceably  have,  bold,  and 
possess  and  enjoy  the  said  springs  of  water 
hwelnbefore  described  In  common  with  the 
said  flrat  parties,  tbelr  heirs  and  assigns  for- 
ever, and  at  all  times  have  the  right  to  enter 
upon  the  lands  where  the  same  are  situate 
for  the  purpose  of  digging  ditches  and  laying 
pipes  through  said  lands  or  pla<^g  any  oth- 
er appliances  for  conv^lng  said  water  wher- 
ever wanted  for  use  and  for  all  purposes 
connected  with  the  complete  enjoyment  of 
said  use  of  the  said  springs  of  water  for- 
ever." This  deed  was  recorded  Decemb^ 
19,  1879.  On  July  23, 1872,  Adams  and  wife 
by  warranty  deed  ccmveyed  to  <Hie  lUward 
O.  Tllton  the  easterly  portion  of  the  norther- 
ly tract,  the  same  bdng  the  portion  on  which 
tiie  springs  are  located. .  This  deed  was  re- 
corded on  the  date  of  its  execution.  On 
Mardi  16,  1886,  by  a  like  warranty  deed 
which  was  recorded  April  12,  1886,  mton 
and  wife  conveyed  the  same  land  to  the 
"tTMSteea  for  the  hospital  for  the  insane  of 
Washington  Territory."  The  remaining  por- 
tion of  the  northerly  or  Adams  tract  was  on 
July  28,  1872,  conv^ed  by  Adams  and  wife 
to  Anthony  Hyde,  trustee,  who  on  May  10, 
1886,  conveyed  the  same  to  the  territory  of 
Washington.  On  December  17.  1879,  Frank 
dark  and  wife  by  warranty  deed  conveyed 
to  the  territory  of  Washington  the  coitral 
tract,  together  with  their  Interest  In  and  to 
the  springs.  It  will  thus  be  seen  that  the 
territory  under  the  foregoing  deeds  acquired 
the  northerly  and  middle  tracts,  formerly 
partitioned  to  Adams  and  wife  and  Clark 
and  wife.  It  has  since  claimed,  and  now 
claims,  the  exclusive  right  to  tiie  springs 
and  all  water  running  therefrom.  The  ter- 
ritory succeeded  by  the  state  took  possession 
under  these  deed^  located  and  has  since 
malntah'^,  and  now  maintains,  the  Western 
Washington  Hospital  for  the  Insane  on  the 
lands  thereby  conveyed.  It  inclofted  the 
springs  with  a  substantial  fence  which  has 
since  been  maintained.  No  one  other  than 
the  territory  and  state  has  used  any  water 
from  the  springs.  The  territory,  abont  the 
year  1886,  commenced  the  nse  of  a  portion 
of  the  water  for  hospital  purposes,  and  all 
of  the  remainder  was  then  used  by  it  for 
poww  purposes  to  operate  a  puuqting  plant 


This  exclnstvB  nse  of  aU  wat»  nmning  from 
the  i^prlngB  continued  for  about  six  yean, 
when  a  steam  pumping  plant  was  Installed, 
and  the  state  has  since  lued  about  one-half 
of  the  water  for  the  hospital.  The  appellant 
acquired  title  to  about  65  acres  of  the  south- 
erly or  Lander  and  ^oan  tract,  as  follows: 
On  July  17,  1899,  Edward  Landar  by  war- 
ranty deed  conveyed  the  same  to  niomas 
RIggs,  and  on  Jn^  29,  1902,  Thomas  Rl^ea 
and  wife  by  warranty  deed  conveyed  to  ap- 
pellant In  neither  of  these  deeds  was  tlie 
water  right  mentioned,  nor  do  th^  porport 
to  convey  the  same.  In  March,  1906,  Lander 
K^ecnted  a  quitclaim  deed  convetylng  to  Gatb- 
erine  Riggs,  wife  of  Thomas  Biggs,  any  In- 
t«%st  he  mlg^it  hare  in  and  to  the  sprlnsa* 
and  on  April  18,  1906,  Biggs  and  wife,  by  « 
like  clultdaim  deed,  cmv^ed  the  same  to 
appellant  Af^Uant  has  not,  nor  bare  any 
of  her  grantors,  at  any  time  made  use  of  the 
water.  In  1007  she  was  prcsMirlng  plans  to 
enter  upon  respondent's  land  and  conduct  the 
wator  to  her  land,  when  her  right  to  do  ao 
was  denied  by  re^ndent  Thoeupon  she 
commenced  this  action. 

[1]  Appellant  insists  the  trial  court  «red 
in  excluding  evidence  as  to  her  Intention  rel- 
ative to  nse  or  abandonmoit  of  the  water. 
The  testimony  offered  and  exduded  vras  that 
of  appellant  and  her  husband  who  acted  as 
her  agent;  the  land  being  her  separate  prop- 
erty. There  is  no  claim  that  she  made  her 
Intentions  known  to  respondent  prior  to  the 
year  1907.  Erldoice  admitted  Oxowb  with- 
out dispute  that  nothing  was  done  by  her 
grantors,  Lander,  Sloan,  or  Biggs,  to  obtain 
possession  or  use  the  springs.  Appellant 
stated  it  had  beea  ber  Intention  not  to  aban- 
don the  springs.  Conceding  the  Absolute 
;  verity  of  this  statement  ahe  oonld  bare  en* 
tertained  no  sudi  Intention  ivlor  to  ber  al- 
leged purchase  of  the  water  right  In  1908^ 
at  which  time  respondent's  defenses,  If  valid, 
had  been  pMtected  as  against  bo-  grantors. 
No  prejudicial  error  was  committed  In  ex- 
cluding evidence. 

Appellant  insists  she,  as  successor  In  In- 
terest to  Lander,  became  a  toiant  in  eomnum 
with  respondent  in  and  to  tlie  right  to  use 
water  from  the  firings;  that  she  also  be- 
came entitled  to  an  easement  securing  to  hCT 
the  privilege  of  entering  respondaifa  land 
and  installing  pipes  to  conduct  tbe  water; 
that  these  rights  constitute  an  eas»n«it 
which  hAriug  originated  in  grant  cannot  be 
determined  by  nonueer  alone;  that  no  statute 
of  limitation  will  tmntnata  ber  easemmt; 
that  respondent's  possession  as  bar  tmant  In 
common  has  at  aU  times  been  her  posses- 
sion; that  she  has  nevw  been  ousted;  that 
respondent  uses  not  to  exceed  one-half  of  the 
water,  and  that  she  is  now  entitled  to  Its 
joint  nse  and  enjoyment  as  reivondwt's  co- 
tniant  Respondent  Insists  appelant  nerer 
was  its  coteiiant;  tliat  neither  she  nor  her 
grantees  ever  had  any  definite  easraoent  ot«- 
intervoiiiug  lands;  that  the  aliased  water 
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Tight  and  easemoit,  If  they  ever  exlatect, 
haTe  long  Bfnce  been  terminated  by  abandon- 
ment,  nonuser,  onater,  adTerae  possession, 
and  tbe  statute  of  limitations;  and  that  re- 
spondent's title  to  tbe  springs  and  all  water 
flowing  therefrom  Is  absolute. 

We  find  it  unnecessary  to  determine 
whether  appellant's  and  respondent's  respec- 
tive grantors  were  originally  tenants  In 
common,  bnt  for  tbe  pnrposes  of  this  case 
will  assume  tbey  were,  without  so  deciding. 
If  they  were,  the  alle^  rights  of  appellant 
and  tier  grantors  as  such  tenants  In  common 
have  been  long  since  terminated  by  abandon* 
mmt,  nonnser,  duster,  and  adverse  posses- 
sion. When  Adams  and  wife,  after  parti- 
tion, conveyed  to  Tflton  that  portion  of  the 
land  on  which  the  springs  were  located,  the; 
conv^ed  the  premises  without  reservation. 
Their  warranty  deed  mentioned  no  existing 
water  right  or  easement  In  third  parties,  nor 
did  It  except  the  same  from  its  covenants  of 
warranty.  Tilton  and  wife  In  the  same 
manner  conveyed  to  respondent.  It  took  Im- 
mediate possession,  fenced  tiie  Barings,  and 
for  six  years  used  all  the  water  for  hospital 
and  power  purposes.  Its  possession  was 
peaceably  continuous,  open,  exclusive,  no- 
torlona,  uid  adverse  to  appellant's  grantors. 

[21  Id  the  absence  of  additional  fiicts  or 
drcnmstances  sufficient  to  show  an  ouster, 
exclnstve  possesion  by  one  tenant  Is  not  ad- 
vene as  against  his  cotenant,  but  Is  ordinari- 
ly the  poBsemlon  of  both.  Here  possession 
by  one  cotenant  alone  will  not  ripen  into 
title  by  adverse  possession,  even  though  It  be 
continued  without  Intormptlon  for  tbe  peri- 
od of  the  statute  of  Umltatloiu.  Thete  must 
be  an  ouster  followed  by  admse  possession 
for  the  statutory  i>erIod  to  determine  the 
estate  of  tbe  tenant  not  In  possession.  Has 
there  been  an  ouster  In  this  action?  If  Uiere 
has,  the  statute  of  limitations  has  run,  and 
respondent  has  acquired  an  absolute  title  by 
the  succeeding  and  continued  adverse  pos- 
session. 1  Am.  ft  Eng.  Ency  Law,  pp.  801 
to  806,  and  cases  dted. 

[S]  To  show  an  ouster  of  one  toiant  In 
common  by  his  cotenant  requires  strongs 
and  more  conrlndng  evidence  than  Is  neces- 
sary to  sustain  an  ordinary  claim  of  adverse 
possasslon.  We  thlnfc,  however,  the  evidence 
of  onattT  of  appellant's  grantors  1^  reqwnd- 
ent  and  Ite  gzantors  Is  clear  and  convincing. 
[41  This  Is  our  conclusion,  although  we  ree- 
OKnlze  tbe  well-establbihed  rule  that,  wbai 
adverse  possession  Is  relied  upon  as  an  oust- 
er, either  the  tenant  out  of  possession  must 
have  actual  notice  of  the  adTOrse  holding,  or 
tbe  hostile  cbaraeter  of  the  possession  must 
be  so  manifest,  open,  and  notorious  that  no- 
tice on  his  part  will  be  presumed. 

ri]  When  Adams  and  wife  In  1872  convey- 
ed to  Tllton  tbe  land  on  which  the  springs 
are  located,  and  Tllton  and  wife  in  1886  con- 
veyed to  respondent,  theretofore  a  stranger 
to  the  title,  It  took  Immediate  and  ezduslve 


possession,  and  has  since  enjoyed  the  exclu- 
sive use  and  possession  of  the  lands  and  the 
springs  located  tbereon,  acquiring  such  pos- 
session and  holding  the  same  under  warran- 
ty deeds  which  purported  to  convey  an  ab- 
solute and  complete  fee-simple  title.  Ap- 
pellant'a  grantors  were  never  in  possession. 
At  no  time  did  th«y  nse  or  attempt  to  use 
water  from  tbe  springs.  They  conveyed  the 
south  tract  by  warranty  deeds  which  made 
no  mention  of  any  water  rights.  Appellant 
at  first  took  title  thereunder  In  the  year 
1902.  Some  time  later  during  tbe  year  1004. 
appellant  scdd  and  conv^ed  a  portion  of  her 
land  to  recotondoit  Her  attentl<m  seems  to 
have  been  then  directed  to  this  ancient  wa- 
ter  claim.  As  a  result  she  In  the  year  1900 
procured  quitdalm  deeds  to  be  executed 
from  Irfinder  to  Cath«ine  RIggs  and  from 
Bflrs.  Biggs  and  husband  to  herself.  There- 
after she  for  the  first  time  asserted  her  al- 
leged claim  as  tenant  In  common,  and  upon 
Its  doilal  by  respondent  commenced  this  ac- 
tion. When  one  cotmant  conveys  tba  entire 
estate  to  a  third  party  who  has  theretofore 
beoi  an  entire  stranger  to  the  title,  and  the 
grantee  takes  possession  claiming  aclnslve 
title,  such  conveyance  and  possession  oper- 
ate as  a  disseisin  of  the  other  co tenants  and 
convert  tba  possession  of  tbe  grantee  Into  au 
adverse  possession.  In  Bntto:  t.  Small.  68 
Hd.  183,  11  Atl.  688,  «  Am.  St  Bep.  434.  the 
court  said:  "Now  we  take  the  law  to  be 
well  settled  that  where  one  tenant  'In  com- 
mon conveys  the  whole  estate  In  fee,  and  his 
grantee  enters  and  claims  and  holds  the  ex- 
clusive possession,  the  conveyance  and  entry 
and  possession  must  be  deemed  adverse  to 
the  title  and  possession  of  the  coteaiant,  and 
amount  to  a  diss^n,  and  such  possession,  If 
continued  for  20  years,  will  bar  the  title  of 
such  cotenant"  In  Hanson  v.  Ingwaldson, 
77  Minn.  6S4,  587,  80  N.  W.  704  (77  Am.  St 
Bep^  682)  the  court  aald:  *rrhlB  brhigs  us  to 
tbe  question  whether  the  defendant  has  ac- 
quired title  to  the  land  In  question  ad- 
verse possession.  He  acquired,  by  the  deed 
under  which  he  entered  Into  possession  of 
the  land,  the  life  estate  of  the  widow  of 
Hanson  In  an  undivided  one-third  thereof; 
also  an  undivided  Interest  In  fee — the  plain- 
tiffs concede  that  It  was  undivided  one-half. 
He  was  therefore  a  tenant  In  common  with 
the  plalntiffa,  who  claim  that  his  possession 
was  not  adverse  as  to  them,  because  the 
possession  of  one  tenant  in  common  Is  not  to 
be  presumed  to  be  adverse  to  his  cotenants. 
Such  is  Uie  general  rule;  but  where  one 
tenant  In  common  attempts  to  convey  the 
whole  estate  In  fee  by  warranty  deed,  and 
his  ^ntee  records  bis  deed,  and  by  virtue 
thereof  enters 'upon  the  estate  and  claims 
and  hol^  exclusive  possession  of  the  Whole 
thereof,  tbe  entry  and  claim  must  be  deemed 
adverse  to  the  title  and  possetnion  of  his 
cotenant.  and  amount  to  a  disseisin."  See. 
also,  Brlgham  t.  Bean,  1S9  Mich.  2S6,  102 
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X.  W.  845;  King  t.  Oarmichael,  136  Ind.  20, 
35  y.  E.  509,  43  Am.  St  Rep.  303 ;  Rlggs  t. 
i-'uUer.  54  Ala.  141;  JackBon  v.  Pittsburg,  etc., 
Ry.  Co.,  140  Ind.  241,  39  N.  E.  663,  49  Am. 
St  Rep.  192;  Street  T.  Collier,  118  Oa.  470, 
45  S.  £.  294;  UayA  v.  MUls  (W.  Va.)  09  S. 
E.  1094. 

The  casea  announcing  this  doctrine  rest 
upon  the  principle  that  the  conveyance  in  fee 
and  entry  and  possession  thereunder  hy  one 
theretofore  a  stranger  to  the  title  are  notori- 
ous and  unequivocal  acts  of  complete  own- 
ership, of  snch  a  character  as  to  give  notice 
to  the  other  cotenants  that  the  entry  and 
possession  are  hostile  and  adverse  to  their 
title. 

The  Judgment  is  affirmed. 

DUNBAR,  a  J.,  and  ELLIS,  MORRIS, 
and  (^ADWICK.  33.,  concar. 


KBSJJSEt  T.  MAGKAT  et  al. 

(Sapreme  Court  of  WaBfaincton.    Sept.  14, 
1911.) 

Attorwet  and  Client  (8  143*)— Retjjneb— 

Contracts. 

Where  an  attorney  aod  client  under  the 
belief  that  a  homestead  entry  contained  valu- 
able timber  land  agreed  that  for  a  certain  fee 
the  former  ahould  contest  the  entry,  aod  the 
agreement  gave  the  client  the  right  to  rescind 
if  upon  a  cruise  the  land  did  not  show  10,000,- 
000  feet,  the  agreement  was  unenforceable 
against  the  client,  there  being  no  timber  on  the 
land,  even  though  the  client  did  not  have  it 
cruised,  for  the  timber  was  the  subject-matter 
of  the  contract,  and,  the  parties  having  by  mu- 
tual mistalte  contracted  with  respect  to  a  non- 
existing  subpect-matter,  the  agreonent  was 
without  consideration. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client.  Cent  Dig.  H  328-S31;  Dec  Dig.  | 
143.*] 

Departmmt  2.  Appeal  from  Saperlor  Court, 
Tbarston  County;  John  B.  Mitchell,  Judge. 

Action  by  Trac^  Kels^  ^inst  Gordon 
Macbay  and  another.  From  a  Judgment  for 
defmdants,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

McCalterty,  Robinson  &  Godfrey,  for  ap- 
pellant  Gordon  Mackay,  for  respondents. 

CROW,  J.  On  November  30,  1909,  the 
defendant  Gordon  Mackay,  an  attorney  at 
law,  as  party  of  the  first  part  and  the 
plaintiff,  Tracey  Kelsey,  as  party  of  the  sec- 
ond part  entered  into  a  written  contract, 
material  portions  of  which  read  as  follows: 
"  •  •  *  Party  of  the  first  part  agrees 
to  carry  ont  a  contest  against  W.  Thomas 
Edwards,  who  has  filed  a  homestead  entry 
on  the  southwest  quarter  of  the  northeast 
quarter  and  the  north  half  of  the  south- 
east quarter  and  the  southeast  quarter  of 
the  southeast  quarter,  all  in  section  20, 
township  21  N.,  R.  9  W.,  W.  M.,  Chehalia 


county,  Waahlngtcm,  tbe  said  homeet 
try  being  No.  0421  and  having  bee: 
by  the  said  W.  Thomas  Edwards  o 
18,  1009,  upon  the  following  terms  a 
ditions:  The  said  contest  Is  to  be 
and  made  at  the  expense  of  the  secon( 
the  expenses  to  be  advanced  by  tl 
first  party  until  the  consummatloa  ' 
Upon  the  successful  termination  of  t 
contest,  the  said  first  party  Is  to 
from  the  said  second  party  the  i 
$000.00,  less  all  Land  Office  costs.  ' 
To  assure  tbe  carrying  out  of  this 
tbe  said  second  party  agrees  to 
make  out  a  certificate  of  d^slt 
Olympla  National  Bank,  Olympla,  W 
ton,  payable  to  the  order  of  the  firs 
and  deliver  the  same  over  to  the  sa 
party  in  the  sum  of  $500.00,  and  to  i 
said  first  party  the  balance,  to  wit  ' 
within  thirty  days  after  the  success 
minatlon  of  the  said  contest  Tl 
$500.00  to  be  returned  to  the  said 
party  In  case  of  unsuccessful  term 
of  the  said  contest  upon  paym^it  < 
Land  Ofl3ce  expenses  advanced  by  tl 
first  party.  •  •  •  It  is  also  agre> 
the  said  second  party  Is  to  have  tb* 
1^  of  having  the  said  land  cruised 
60  days  from  this  date  and  If  tl 
cruise  does  not  show  at  least  ten 
feet  this  contract  Is  ended  and  ab 
then  and  there,  upon  notice  of  the  sa 
party  to  said  cruise.  Upon  such  not 
said  first  party  Is  to  pay  all  expenses 
gone  to  up  to  this  time  and  the  said 
Is  to  be  returned  to  the  said  second 
It  is  agreed  further  that  the  crul 
cruise  the  land  Is  tn  be  James  Fra 
Olympla,  Wastiington,  and  if  he  can 
obtained  thae  will  be  some  other 
agreeable  to  both  parties."  On  De 
7,  1909,  plaintiff  In  writing  notified  3 
be  elected  to  rescind  the  contract  a 
manded  a  return  of  the  $500  whii 
been  deposited  with  the  bank.  Mad 
fused  to  recognize  plaintiff's  right 
scind.  Thereafter  plaintiff  commenci 
action  against  Mackay  and  the  Olymi 
tional  Bank  to  rescind  the  contrat 
recover  the  $500.  He  In  substance 
the  contract  bad  been  fraudulently  pi 
by  a  clerk  in  Mackay's  law  office,  w! 
made  misrepresentations  relative  to 
ble  timber  on  the  land;  that  he  state* 
was  not  less  than  10,000,000  feet  o 
chantable  timber,  whereas  the  land  ha 
logged  off  some  years  previously  and  1 
valuable  timber.  Mackay  admitted  th 
Ing  of  tbe  contract  the  deposit  of  tbi 
and  the  notice  of  rescission,  but  affln 
ly  alleged  he  bad  at  all  Umee  been 
and  willing  to  i>erform  bis  contrad 
Kelsey  had  refused  performance  am 
be  bad  been  damaged  in  the  snm  o 
for  which  lie  asked  Jndgmoit  Tb 
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Judge  found  that  on  December  7.  1009,  plain- 
tiff refused  to  proceed;  that  Mackay  at  all 
times  had  been  ready  to  perform  hia  con- 
tract, bat  had  been  preTented  by  plaintiff; 
that  there  had  been  no  frand  practiced  by 
Ma^ay  or  any  other  party  to  the  action; 
that  Mackay  had  beoi  damaged  in  the  snm 
of  $500,  and  that  the  bank  claims  no  Interest 
Id  the  money,  bat  at  all  times  has  been 
ready  to  comply  with  the  order  of  the 
court  as  to  its  disposal.  No  finding  waa 
made  as  to  the  amount  of  timber  on  the 
land,  If  any.  We  find  there  was  practically 
none.  Judgment  was  witered  In  favor  of 
Mackay  for  $600,  whldi  the  bank  was  di- 
rected to  pay.   The  plalntlfT  has  appealed. 

On  the  trial  fraud  was  considered  with 
other  Ixsnee  In  the  case,  appellant  contending 
respondent  through  his  clerk  had  not  only  mis- 
represented the  facts  as  to  the  timber,  but 
also  the  law  with  reference  to  the  price 
per  acre  he  wonid  be  required  to  pay  the 
government  for  the  land.  We  regard  the 
issue  of  fraud  as  Immaterial,  and  will  as- 
sume both  parties  were  honestly  mistaken 
as  to  the  actual  quantity  of  existing  mer- 
chantable timber.  The  only  purpose  of  a 
contest  was  to  aid  appellant  in  obtaining 
the  land  as  a  valuable  timber  claim.  It  was 
expreosly  stipulated  that,  if  a  cruise  did 
not  disclose  10.000.000  feet,  the  contract 
waa  to  be  abrogated,  and  the  deposit  re- 
turned to  appellant.  Although  James  Fralz- 
er  made  no  cruise.  It  appears  from  undisput- 
ed evidence  the  land  had  been  logged  off 
some  years  before,  and  that  no  valuable 
timber  remained.  Contests  filed  by  other 
parties  against  the  homestead  entry  before 
and  after  the  date  of  the  ccmtract  were 
dismissed,  no  one  appearing  to  prosecute  the 
same.  Appellant's  only  motive  In  agreeing 
to  pay  for  respondent's  services  was  that  in 
the  event  of  a  successful  contest  he  might 
acquire  the  land  and  its  supposed  valuable 
timber.  The  contract  Indicates  that  both 
parties  believed  merchantable  timber  to  the 
extent  of  10,000,0000  feet  was  growing  on 
the  land.  The  timber  constituted  the  sub- 
ject-matter of  the  contract  Had  appellant 
known  it  did  not  exist,  he  would  not  have 
contracted  for  a  contest  or  for  respondent's 
services.  He  had  no  craving  for  a  lawsuit 
devoid  of  any  possibility  of  beneficial  re- 
sults to  himself.  The  timber  which  he  de- 
sired was  the  subject-matter  of  his  contract 
a  necessary  element  to  Its  validity  and  ex- 
istence. "Where  certain  facts  assumed  by 
both  partis  are  the  basis  of  a  contract 
and  It  subsequently  appears  that  such  facts 
did  not  exist,  there  Is  no  agreement  Thus, 
where  parties  agree  In  r^rd  to  a  thing 
which  unknown  to  both  parties  does  not  ex- 
ist at  the  time,  there  is  no  contract,  for 
there  Is  no  subJect-mater."  9  Cyc.  399.  "If 
the  parties  to  a  contract  enter  into  it  under 
the  f-ellef  that  the  subject-matter  or  consider- 
ation is  in  existence,  and  in  effect  condition 


thrfr  contract  thereon,  no  contract  exists 
If  the  subject-matter  la  not  then  in  exist- 
ence." 1  Page  on  Contracts,  S  72.  See, 
also,  Edwards  v.  Trinity  &  B.  V.  Ry.  Co. 
(Tex.  Civ.  App.)  118  S.  W.  572;  St  Louis 
3.  W.  Ry.  Co.  V.  Johnston  (Tex.  Civ.  App.) 
125  S.  W.  61;  Fink  v.  Smith,  170  Pa.  124, 
S2  Atl.  56S,  50  Am.  St  Rep.  750;  Duncan 
V.  New  York  M.  Ins.  Co.,  138  N.  Y.  88,  33 
N.  E  730,  20  L.  R.  A.  386;  Griffith  v.  Se- 
bastian County,  49  Ark.  24.  3  S.  W.  886; 
Nordyke  &  Marmon  Co.  v.  Kehlor,  155  Mo. 
643,  56  S.  W.  287,  78  Am.  St  Rep.  600; 
Blake  V.  Lobb's  Estate,  110  Mich.  608,  68 
N.  W.  427.  In  Frltzler  v.  Robinson,  70 
Iowa,  500,  31  N.  W.  61,  plaintiffs  executed 
to  defendant  a  lease  of  land  in  which  the 
parties  believed  there  was  a  deposit  of  coal 
which  the  defendant  was  to  mine.  Defend- 
ant was  to  pay  plaintiffs  five  cents  per  ton 
royalty  for  coal  mined  or  not  less  than 
$300  per  year  provided  the  royalty  did  not 
amount  to  that  sum,  and  plaintiffs  were 
also  to  have  coal  for  home  consumption!  It 
was  subsequently  ascertained  there  was  no 
coal  on  the  land.  Plaintiffs  sought  to  re- 
cover the  minimum  royalty  of  $300  for  the 
first  year,  and  $25  for  failure  to  deliver  coal 
for  home  use.  The  conrt  In  holding  they 
could  not  recover  said:  "It  appears  very 
clear,  however,  from  the  evidence  that  the 
lease  or  conveyance  was  executed,  delivered, 
and  received  under  the  belief  that  there 
was  coal  underlying  the  premises,  and  that 
the  same  could  be  mined.  It  is  equally 
clear  from  the  testimony  that  there  la  no 
coal  there.  The  lease  was  therefore  entered 
Into  by  the  parties  through  a  material  hon- 
est mistake  of  fact  of  vital  importance  to 
the  validity  of  the  contract.  Both  parties 
were  dealing  in  regard  to  something  they 
supposed  to  be  In  existence  so  far  as  elt-her 
had  any  knowledeie.  Against  such  a  mis- 
take equity  will  grant  relief.  1  Story,  Eq. 
Jur.  142-144;  Allen  v.  Hammond,  11  Pet 
63  (70)  [9  K  m.  633];  2  Kent,  Comm.  (10th 
Ed.)  643.  There  being,  therefore,  a  total 
failure  of  consideration  arising  out  of  mu- 
tnal  mistake,  the  nlnlntiff  is  not  entitled  to 
recover  of  the  defendants." 

Respondent  ban  performed  no  services.  He 
Insists  appellant  failed  to  employ  Fralzer  to 
make  the  contemplated  crulce.  If  appellant 
had  caused  the  cruise  to  be  made  within 
the  60  days  named,  the  fact  that  no  mer- 
chantable timber  existed  would  have  been 
disclosed,  and  he  would  have  been  entitled 
to  an  Immediate  return  of  his  money.  His 
delay  in  obtaining  a  cruise  did  not  create 
for  the  contract  the  subject-matter  which  had 
never  existed,  nor  did  it  confer  additional 
rights  upon  respondent  who  prosecuted  no 
contest 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  instructions  to  enter  Judg- 
ment In  favor  of  the  appellant  directing 
the  payment  of  the  $500  to  hlnif  no  Judgment 
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for  costs  to  be  entered  for  or  against  tbe 
bank.  Appellant  will  recover  costs  In  this 
court,  and  In  tbe  superior  court  against  the 
respondent  Madcay  only. 

DUNBAR,  a  J.,  and  ELLIS  and  MOR- 
RIS, JJ.,  concur. 


GONAWAY  T.  00-OPERATIVB  HOME 
BUILDERS. 

(Sapreme  Court  of  Washluton.   fiept.  13, 

mi.) 

].  Action  (|  26*)— Natubi— I«al  on  Equi- 
table. 

An  action  vaa  brought  b;  the  aaaigiiee  of 
certain  contract  holders  in  defendant  building 
association,  the  basioess  of  which  it  had  taken 
over  and  had  issued  to  such  holders  its  own 
contracts  known  as  the  "D  series,"  and  the 
complaint  alleged  that,  to  induce  the  holders  to 
accept  defendant's  contracts,  it  falsely  repre- 
sentsd  that  the  other  aaaociatlon  could  not 
mature  its  contracts ;  that  d^endant  was  well 
managed,  and  would  carr^  out  Its  contracts  in 
good  faith,  and  was  authorized  to  do  business 
within  tbe  state;  that  defendant  refused  to 
mature  the  contracts  and  make  loans  ^rsiuint 
thereto;  that  it  lias  ceased  to  solicit  l>  series 
contracts,  and  has  improperly  forfeited  other 
contracts,  making  it  impofisible  to  mature  the 
outstanding  contracts  or  sell  the  forfeited  con- 
tracts pursuant  thereto,  but  has  retained  the 
amounts  forfeited  contrary  to  statute;  that 
its  affkirs  are  mismanaged,  making  it  impos- 
sible to  obtain  new  contracts;  and  that  its 
whole  purpose  was  to  acquire  money  by  alleged 
forfeitures  and  make  loans  only  to  ita  officers 
and  their  friends,  and  further  alleged  that  tbe 
assignors  were  damaged  in  the  amounts  paid 
defendant  and  prayed  for  judgment  therefor. 
Held,  that  the  action  was  to  relieve  against  a 
forfeiture  and  to  recover  the  money  paid  uuder 
the  contracts  on  the  ground  of  fraud  in  their 
inception  and  performance,  so  that  it  was  cog- 
nizable in  equity,  though  the  complaint  was 
framed  with  intent  to  make  the  acnon  one  at 
law  sounding  in  damages. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
IHg.  I  26.»] 

2.  Assignments  (S  24*)— Cause  of  Action 
AssioNABLB— "Chose  in  Action." 

Under  Rem.  ft  BaL  Code,  |  191,  permit- 
ting any  assignee  of  a  chose  in  action  for  the 
payment  of  money  to  sue  in  hts  own  name, 
though  the  assignor  have  an  interest  In  the 
thing  assigned,  a  cause  of  action  against  a 
building  association  to  recover  money  paid  un- 
der a  contract  on  the  ground  of  fraud  is  as- 
signable; the  term  "chose  in  action"  being  de- 
fined as  the  right  to  recover  a  debt,  demand,  or 
damages  on  a  cause  of  action  ex  contractu,  or 
for  a  tort  connected  with  contract,  whidi  can- 
not be  enforced  without  an  action. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig,  S  24* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1144^1148;  vol.  8,  p.  7602.] 

3.  Assignments   (§  22*)— Actions  Assion- 

ABLE. 

A  cause  of  action  which  surnres  to  de 
persoual  representative  is  assignable,  and  can 
be  enforced  in  tiie  name  ot  tbe  assignee. 
[Kd.  Note.— For  other  cases,  see  Asugnmenta. 

Dec.  Dig.  fi  22.*]  • 


4.  Assignments   (|   24*)  — Rrairrs  Assign- 
able. 

Claims  arising  out  of  fraud  practiced  in 
connection  with  dealings  with  realty  or  persou- 
alty,  or  a  contract  by  which  it  ia  to  be  acquired 
or  transferred,  are  assignable. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  I  24.*] 

5.  FbaUD  (I  S9*)-HACTI0N8-PABIXn  DKVSNn- 

ANT. 

_  Where,  in  a  suit  against  a  building  asso- 
ciation to  recover  money  paid  it,  on  the  ground 
of  fraud  in  the  inception  and  performance  of 
contracts  made  with  contract  holders,  only  a 
personal  Judgment  is  asked  against  the  associa- 
tion, other  contract  holders  were  not  neceasarr 
parties  defendant. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dfg.  I  35;  Dec.  Dig.  I  39.*]  ^ 

6.  Fbaud  (I  84*)— Right  of  AcnoH—CoHDi- 

TIONB  PBBCKDSNT. 

Where,  in  an  action  against  a  building 
associatioQ  to  recover  money  paid  under  con- 
tracts which  the  holders  were  induced  tc  make 
by  fraudulent  representations,  defendant  claim- 
ed that  the  contxacta  had  beoi  forfeited,  plain- 
tiff may  acquiesce  in  such  contention  end  sue 
for  the  money  paid  thereunder  without  first  ot 
fering  to  surrender  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  29;  Dec.  Dig.  i  34.*] 

7.  EqUITT  (I  87*)— DEBKNSlB—LACHra. 

The  equitable  doctrine  of  laches  ia  found- 
ed upon  estoppel,  and  does  not  apply  to  bar  an 
acMon  short  of  the  time  fixed  by  the  analogous 
period  of  limitations,  where  it  is  not  shown 
that  defendant  has  altered  its  position  or  been 
otherwise  injured  by  tbe  delay. 

[Ed.  Note.— For  other  cases,  see  Equity. 
Cent.  Dig.  IS  242-244;  Dec.  Dig.  |  87^  ^' 

8.  Building  and  Loan  Abbociations  (t  22*) 

— CONBTRUCTION  OP  CONTRACT. 

A  contract  Issued  by  a  building  and  loan 
association  provided  that  If  the  bolder  failed  to 
pay  any  monthly  payment  within  30  days 
after  it  was  due,  before  having  obtained  tbe 
use  of  the  money  provided  therein,  the  associa- 
tion might  cancel  the  contract  and  make  an- 
other contract  of  the  same  nomber  with  an- 
other person,  and,  when  there  accrued  to  the 
credit  of  the  contract  number  a  sum  equal  te 
tbe  amount  paid  by  the  bolder,  it  shoold  be  dis- 
bursed as  stated.  HOd,  that  the  association 
was  bound  to  make  a  bona  fide  effort  to  secure 
substitute  contract  holders  for  tbe  forfeited 
contracts. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec  Dig.  {  22.*] 

9.  Limitation  of  Actions  ({  lOO»>-FBATin. 

The  gravamen  ot  an  action  being  frauds 
the  action  was  barred  after  three  years  from 
the  discovery  of  the  fraud  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  323,  480-4»3 :  Dec. 
Dig.  i  100.*] 

10.  LncxTATioff  OF  Actions  (|  196*>- Bub- 
den  of  Pboof. 

To  maintain  an  action,  tbe  gravamen  of 
which  is  fraud,  the  burden  is  upon  plaintiff  to 
show  that  the  fraud  was  not  discovered  bf  him 
within  three  years. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S|  712-715;  Dec  Dig.  1 
185.  ] 

11.  Building  and  Loah  Associations  a 
41*) — Actions. 

Plaintiff  in  an  action  against  a  building  as- 
sociation to  recover  mn  amount  paid  under  con- 
tracts claimed  to  have  been  induced  by  fraud- 
ulent representations  was  not  entitled  to  have 
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the  withdrawal  valae  of  thh  contrauta  alloTred 
paxBuant  to  Rem.  &  Bal.  Code,  §8  8627,  3628, 
where  snch  relief  was  not  asked  in  the  com- 
plaint or  made  an  issue. 

[Ed.  Note.— For  other  cases,  see  Building 
and  Ixpan  Associations,  Dec.  Dig.  |  41.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  J.  Conaway  against  the  Co- 
operative Home  Bonders.  From  a  judg- 
m^t  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to 
modify  judgment  as  stated. 

Frederld:  B.  Burch,  for  appellant,  F.  0. 
KBpPt  Ellas  A.  Wright,  and  Chas.  H.  Mil- 
ler,  for  respondent  and  cross-appellant 

ELUS.  J.  Tbe  appellant,  defendant  be- 
low. Is  a  corporation  organized  under  the 
laws  of  California.  It  is  engaged  in  busi- 
ness In  the  state  of  Wasblngtor  such  that 
this  court  In  State  ex  r^.  Atkiiu(»t,  Attor- 
ns General,  v.  Co-operative  Home  Build- 
ers. 47  Wash.  236.  91  Pac.  953,  held  it  to  be 
doing  tbe  business  of  a  boUdlng  and  loan 
association  within  the  meaning  of  a  statute 
of  tUs  state.  lAws  1890,  p.  66  et  seq. ;  2 
Rem.  A  Bal.  Code,  fg  3601,  3638.  In  that 
case  It  was  determined  that  the  corporation 
must  comply  yrlth  this  law  or  ceaae  opera- 
tions here.  It  seems  to  be  conceded  that 
It  has  since  that  decision  and  some  time 
In  1908  comidled  with  our  law.  This  action 
was  brought  by  respondent  on  some  18  caus- 
es of  actim  asslsued  to  him  by  persona 
wbo  had  previously  been  contract  holders  in 
Western  Home  Building  Association,  a  Wash- 
ington corporation,  the  business  and  con- 
tracts of  which  were  taken  over  by  tbe  ap- 
pelant The  appellant  had  in  July.  1002, 
In  lien  of  these  contracts,  issued  to  these 
holders  contracts  of  Iti  own  known  as  its 
"D  series."  The  material  parts  of  this 
form  of  contract  are  set  out  in  the  opinion 
above  referred  to;  hence  need  not  be  re- 
peated here. 

The  allegations  of  the  complaint  as  to  the 
different  causes  of  action  are  practically 
the  same.  It  alleges  anmerous  false  repre- 
sentations made  by  appellant  to  respondent's 
assignors  as  inducements  to  them  to  take 
these  conlxacts  among  others;  that  the 
Western  Home  Building  Association  would 
not  be  able  to  mature  Che  contracts;  that 
the  appellant,  being  solvent  and  well  man- 
aged, would  mature  and  carry  than  out  In 
good  faith;  that  Its  c<mtracts  of  D  series 
would  work  out  in  luractlce;  that  it  was 
aatliorized  to  do  business  In  this  state,  and 
that  tbe  appellant  knew  these  r^resenta- 
tiona  to  be  false.  Tbe  complaint  alleges 
that  In  July,  1902,  the  aj^tellant  bad  not 
complied  with  the  laws  so  as  to  be  entitled 
to  do  business  in  this  stat^  and  did  not 
attempt  to  do  so  until  In  the  winter  of  1908, 
and  recites  the  bringing  of  the  action  by  the 


state  and  the  deci8i<m  therein.  It  then  al- 
leges as  follows:  "That  it  was  at  no  time 
the  intention  of  the  defendant  to  perform 
ita  contracts  entered  into  with  said  assignor 
In  good  faith,  but  that  the  d^endant  in- 
duced said  assignor  and  other  dtlsens  of 
this  state  to  enter  into  contracts  with  It 
solely  for  the  purpose  of  depriving  them  of 
their  money  paid  to  it  under  said  contracts 
by  attempted  forfeitures  thereof  when  said 
contract  holders  should  discover  the  fraud- 
ulent representations  made  to  them  and 
should  refuse  to  make  furthO'  payments; 
that  it  has  refused,  and  still  refoses,  to  ma- 
ture such  contracta  whm  there  Is  an  ac- 
cumulation of  $76  In  tbe  home  maturity 
fund,  but  win  not  mature  such  contracts 
until  there  is  an  accumulation  of  $1,000; 
that  it  refuses  to  make  the  required  loans 
when  said  contracts  do  mature,  on  one  pre- 
text or  another ;  that  It  has  ceased  to  solicit 
any  contracts  of  the  said  D  series  in  this 
state  or  elsewhere,  and  has  thus  made  it 
Impossible  for  it  to  mature  the  outstanding, 
unmatured  contracts  In  this  srales  held  by 
citizens  of  this  state ;  that  the  business  and 
affairs  of  said  defendant  have  been  and  are 
mismanaged  by  the  officers  thereof  as  herein 
set  forth  and  conducted  in  such  a  way  as 
to  destroy  public  confidence,  thus  rendering 
it  impossible  for  it  to  secure  new  contract 
holders  in  this  state  or  elsewhore,  and  that 
the  scheme  or  plan  upon  which  said  con- 
tracts of  the  D  series  were  issued  and  en- 
tered into  by  it  were  incapable  of  success- 
fully working  out,  even  if  the  afltalrs  of  the 
defendant  were  honestly  and  efBcIently  man- 
aged; that  it  has  perslsteutly  and  wrong- 
fully refused  to  sell  any  of  the  forfeited  D 
contracts  in  accordance  with  the  provisions 
therein,  but  has  retained  all  the  money  tiius 
forfeited  for  Itself  in  violation  of  section 
28  of  the  laws  of  this  state,  relating  to 
building  and  loan  assocIatlonB;  that  it  has 
attempted  to  forfdt  contracts  with  dtlzens 
of  this  state  at  a  time  when  It  was  not  au- 
thorized to  do  business  here,  thus  depriving 
It  of  the  means  of  maturing  its  said  con- 
tracts; and  that  instead  of  luroceedlng  to 
act  as  a  bona  fide  building  and  loan  asso- 
ciation In  this  state,  its  plan  of  operation 
here  was  simply  to  scheme  to  acquire  the 
proper^  of  dtlzCTS  of  this  state  by  alleged 
forfdtures  ct  moneys  paid  to  it  by  them, 
and  to  make  loans  only  to  the  officers  of 
said  company  and  their  firiends."  The  com- 
plaint further  alleges  that  the  particular 
assignors  had  become  holders  of  certain  des- 
ignated D  contracts,  and  after  having  made 
certain  payments  thereon  learned  of  the 
things  therein  before  alleged,  that  thereby 
they  were  damaged  in  the  amounts  paid  in 
by  than,  an^  that  the  dalms  had  been  as- 
signed to  the  respondent,  alleges  demand  and 
refusal  to  pay,  and  prays  that  aivellant  be 
enjoined  from  removing  its  assets  from  the 
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state,  for  a  receiver  to  wind  ap  the  aflFalre 
of  appellant,  and  for  Judgment  for  the  sums 
BO  paid  with  interest,  and  for  further  re- 
lief. The  allegations  of  the  complaint  look- 
ing to  the  procurement  of  an  injunction  and 
the  appointment  of  a  receiver  were  stricken 
on  motion.  A  demurrer  was  interposed  on 
the  ground  that  there  was  no  legal  capacity 
to  sue,  defect  of  parties  defendant,  Improp- 
er uniting  of  actions,  lack  of  sufficient  facts, 
and  that  the  action  was  not  commenced 
within  the  time  limited  by  law.  The  demur- 
rer was  overruled,  and  an  answer  was  filed 
denying  most  of  the  allegations  of  the  com- 
plaint, and  setting  up  as  afflrmatlre  defense 
that  the  change  of  terms  of  maturity -on 
the  contracts  was  In  the  Interest  of  the 
contract  holders;  that  these  assignors  had 
defaulted  and  their  contracts  had  lieen  for- 
feited ;  matter  of  estoppel ;  that  j-e^ndent 
was  not  the  real  party  in  Interest;  that 
appellant  had  disbursed  the  funds  pursuant 
to  the  contracts;  and  that  the  action  was 
barred  by  the  statute  of  limitation.  The 
reply  pnt  in  issue  the  affirmative  matters 
of  defense.  The  cause  was  tried  to  the 
court,  and  Judgment  rendered  on  the  fifth, 
sixteenth,  and  eighteenth  causes  of  action 
in  the  aggregate  sum  of  $897.30,  The  court 
dismissed  the  other  causes  as  barred  by  the 
statute.  Appellant  appeals  from  the  money 
Judgment,  and  respondent  prosecutes  a  cross- 
appeal  from  the  Judgment  of  dismissal. 
Some  17  pages  of  the  statement  of  facts 
are  taken  up  by  a  discussion  between  the 
court  and  counsel  as  to  whether  this  is  an 
action  at  law  or  a  suit  In  equity,  and  no 
very  definite  conclusion  seems  to  have  t>een 
reached  by  any  one. 

[1]  While  the  complaint  was  evidently 
framed  with  an  intent  to  make  the  action 
one  at  law  sounding  in  damages.  It  is  In 
Its  essence  an  action  to  relieve  against  a 
forfeiture  and  to  recover  the  money  paid  on 
the  ground  of  fraud  In  the  Inception  of  the 
contracts  and  In  their  performance.  As  such 
the  action  was  cognizable  in  equity. 

Appellant's  dominant  contention  Is  that 
the  respondent  had  no  legal  capacity  to  sue, 
that  the  cause  of  action  was  not  assignable, 
and  that  respondent  is  not  the  real  party  in 
Interest  1  Rem.  &  Bal.  Code,  S  191,  reads 
as  follows:  "Any  assignee  or  assignees  of 
any  Judgment  bond,  specialty,  book  account, 
or  other  chose  In  action,  for  the  payment  of 
money,  by  assignment  In  writing,  signed  by 
the  person  authorized  to  make  the  same, 
may,  by  virtue  of  such  assignment,  sue  and 
maintain  an  action  or  actions  In  his  or  her 
name,  against  the  obligor  or  obligors,  debtor 
or  debtors,  therein  named,  notwithstanding 
the  assignor  may  have  an  Interest  in  the 
thing  assigned.  •  •  • "  The  term  "chose 
In  action"  Is  defined  as  follows:  "A  right 
to  receive  or  recover  a  debt,  demand,  or 
damages  on  a  cause  of  action  ex  contractu, 
or  for  a  tort  connected  with  contract,  but 
which  cannot  be  made  available  without 


REPORTEB 

recourse  to  an  action."    Black's  L 
tionary  (2d  Ed.)  p.  198;  32  Gyc.  p.  < 
12,  3]  It  is  manifest  that  the  c 
action  here  falls  within  the  above  d 
and  hence  is  assignable  nnder  the 
Moreover,  It  Is  the  established  rule 
state  that  a  cause  of  action  which 
to  the  personal  representative  is  as 
and  can  be  enforced  In  the  name 
assignee.    Slauson  v.  Schwabacher 
Co.,  4  Wash.  783,  31  Pac.  329,  31 
Uep.  948 ;    Pomeroy*B  Code  Berne 
Ea.)  147. 

Appellant  argues  that  frand  is  no 
signable  commodity,  and  that  the 
ment  of  a  bare  right  to  file  a  bill  1 
for  fraud  or  deceit  committed  on  thi 
or  Is  void.  Many  authorities  are  cltt 
state  the  rule  thus  broadly,  but  on 
of  the  cases  we  find  that  the  rol 
sound  application  extends  little  furtl 
to  hold  that  the  mere  purchase  of  ; 
will  not  give  the  purchaser  a  rlghl 
for  damages  by  reason  of  fraud  o 
theretofore  practiced  on  the  seller 
nectlon  with  the  thing  purchased, 
the  authorities  go  to  the  extent  cla 
appellant,  but  we  cannot  follow  1 
view  of  the  statute  expressly  makln 
in  action  assignable. 

[4]  Pomeroy  commenting  upon  the 
of  assignability  of  claims  founded  I 
or  deceit  uses  the  following  languag 
we  think  Is  in  accord  with  both  rea 
authority:  "The  same  doctrine  Is 
to  claims  growing  ont  of  frand  ai 
representations,  if  the  deceit  Is  prat 
some  transaction  relating  to  the  buyl 
Ing,  or  other  dealing  with  real  or 
property,  or  if  it  be  made  in  a  con 
which  real  or  personal  property  is  t 
quired  or  transferred,  or  If  it  be  t 
of  or  Inducement  to  any  act  whicb 
In  a  change  of  right  relating  to  [ 
Of  course,  any  fraud  or  false  repres 
which  merely  affected  personal  relai 
was  the  basis  or  occasion  of  any  cl 
purely  personal  status  or  conditio: 
pendent  of  and  not  connected  with  i 
would  not  give  rise  to  a  cause  oi 
which  survives  and  is  assignable.  Tu 
ance  with  the  rule  thus  stated,  a 
for  damages  arising  from  false  rer 
tions,  or  from  frand  of  any  kind, 
sale  and  purchase  of  land,  would 
and  may  be  assigned ;  and  the  sam^ 
in  respect  to  a  sale  of  goods.  And 
to  recover  money  or  other  persom 
erty  which  the  defendant  had  obta 
procured  to  be  transferred  to  bJm  b 
Is  assignable."  Pomeroy's  Code  B 
(3d  Ed.)  g  150;  Metropolitan  Ufe  In 
Fuller,  61  Conn.  252,  23  Atl.  193, 
St.  Rep.  190;  Dean  v.  Chandler, 
App.  338 ;  Peckham  v.  Smith,  9  Hoi 
(N.  Y.)  436;  Johnson  t.  Shuey,  40 
22,  82  Pac.  123. 

It  Is  urged  that  the  respondent  wai 
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nominal  as^gnee,  and  hence  was  not  the  real 
party  in  Interest  The  evidence  BhowB  that 
by  the  assignmentB  he  took  not  only  the  full 
legal  title,  hnt  also  a  beneficial  Interest  to 
the  extent  of  one-tenth  of  the  claims,  and 
for  the  balance  he  must  account  to  the  as- 
signors and  their  attorneys.  By  the  terms 
of  the  statute  (Rem.  &  Bal.  Code,  S  Idl)  the 
assignee  Is  expressly  permitted  to  sue  in  his 
own  name,  though  the  assignor  retains  an 
interest  in  the  thing  assigned.  Von  Tobel  v. 
Stetson  Post  Mill  Co.,  32  Wash.  683^^»  73 
Pac.  788;  McDanlel  v.  Pressler,  3  Wash.  «36, 
29  Pac  200;  Bidden  v.  Prichard,  12  Wash. 
001,  41  Pac.  905;  4  Cyc.  pp.  99-100.  We  are 
of  opinion  that  the  claims  were  assignable, 
and  that  respondent  was  entitled  to  sue  in 
his  own  name. 

[63  Appellant  contends  that,  because  the 
contract  made  others  executing  Blmllar  con- 
tracts parties,  all  other  contract  holders 
should  hare  been  made  defendants — citing 
Frost  T.  Paget  Soimd  Realty  Associates,  57 
Wash.  620,  107  Pac.  1029.  In  that  case  the 
appointment  of  a  receiver  was  sought  pend- 
ing salt  to  dissolve  the  corporation,  and,  of 
conrse,  every  holder  of  an  Income  profit-shar- 
ing bond  of  the  corporation  had  a  direct  in- 
terest in  the  resnlt.  In  the  case  here  the 
parts  of  the  complaint  seeking  the  appoint- 
ment of  a  receiver  to  wind  up  the  affairs  of 
the  corporation  were  stricken,  and  no  re- 
o^ver  was  appointed.  The  complaint  so 
modified  seeks  In  no  manner  to  Interfere 
with  the  management  of  the  general  affairs 
of  the  corporation.  No  relief  is  sought 
against  any  othw  contract  .bolder,  nor  can 
the  judgment  in  any  way  affect  their  rights. 
The  Judgment  is  a  personal  judgment  against 
the  appellant.  Other  contract  holders  were 
not  necessary  parties. 

[8]  It  is  urged  that  the  complaint  do^  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  the  principal  contentions  under  this 
head  being  that  there  was  no  offer  to  sur- 
rrader  the  various  contracts  and  demand  a 
return  of  the  money.  The  demand  was  al- 
lied and  proved,  and  an  offer  to  surrender 
the  contracts  was  unnecessary.  The  appel- 
lant claims  to  have  forfeited  the  contracts. 
Whether  rightfully  or  wrongfully,  It  had 
derived  the  original  owners  of  these  con- 
tracts of  their  ownership  and  of  all  standing 
in  the  association.  The  contract  holders  and 
their  assignee  may  meet  the  appellant  upon 
the  ground  it  has  elected  to  occupy.  It  has 
treated  the  contracts  as  already  rescinded. 
The  respondent  may  acquiesce  and  sue  for 
the  money  paid  thereon.  Carpenter  t.  Amer- 
ican Building  Ass'n,  54  Minn.  403,  56  N.  W. 
95,  40  Am.  St.  Rep.  345;  Allen  v.  American 
Building  Ass'n,  49  Minn,  544,  54  N.  W.  144, 
32  Am.  St  Rep.  574 ;  McAlamey  v.  Supreme 
Council  A.  L.  H.  (C.  C.)  131  Fed.  538. 

IT]  It  is  also  insisted  that  the  claims  are 
stale,  and  the  action  is  barred  by  laches. 
But  the  doctrine  of  laches  Is  grounded  upon 
eqoltable  estoppel.  There  Is  nothing  either 


in  the  pleadings  or  proote  to  show  that  the 
appellant  has  In  any  manner  altered  its  posi- 
tion, or  been  otherwise  injured  because  of 
the  delay.  In  such  case  an  action  in  equity 
Is  not  barred  by  any  lapse  of  time  short  of 
that  fixed  by  the  analogous  statute  of  limi- 
tations. Brissell  v.  Knapp  (C.  C.)  155  Fed. 
809,  811;  Sabre  v.  United  Traction  &  Elee. 
Co.  (C.  C.)  153  Fed.  79;  McAlamey  v.  Su- 
preme Council  A.  L.  H.  (C.  G.)  131  Fed.  538. 
The  complaint  states  a  cause  of  action,  and 
the  allegations  of  the  complaint  were  sus- 
tained by  the  evidence.  The  representations 
as  inducements  to  the  taking  of  the  contracts 
were  established.  It  Is  admitted  that  appel- 
lant required  the  accumulation  of  $1,000  be- 
fore it  would  mature  a  contract  and  make  a 
loan,  while  the  contract  provided  that  con- 
tracts should  be  matured  in  their  order  who- 
ever there  was  $75  in  the  maturity  fund. 
It  Is  admitted  that  the  appellant  has  long 
since  ceased  to  solicit  or  write  contracts  of 
the  D  series. 

[t]  It  is  evident  from  the  record  that  the 
appellant  on  declaring  the  contracts  forfeited 
made  no  effort  to  comply  with  paragraph  10 
of  the  contract  which  reads  as  follows:  "If 
the  second  party  fails  or  r^ses  to  pay  any 
monthly  payment  within  thirty  days  after  the 
same  shall  have  become  due,  before  he  shall 
have  obtalued  the  use  or  advancement  of 
the  money  provided  for  herein,  then  the  first 
party  may  cancel  this  contract,  and  the  same 
shall  become  null  and  void  and  the  first  par- 
ty may  make  another  contract,  of  the  same 
number,  with  another  person;  and  when 
there  shall  have  accrued  to  the  credit  of 
this  contract  number.  In  the  Home  Maturity 
Fund,  a  sum  equal  to  the  amount  so  paid  in 
by  said  second  party  upon  this  contract,  the 
same  shall  be  disbursed  as  follows:  One- 
half  to  the  contract  holder,  one-fourth  to  the 
equalization  fund  and  one-fourth  to  the  ex- 
pense fund."  This  paragraph  confers  more 
than  a  mere  option  on  the  appellant  It  im- 
poses a  duty  to  make  a  bona  fide  effort  to  se- 
cure substitute  contract  holders  for  forfeited 
contracts.  The  violation  of  a  somewhat  sim- 
ilar provision  has  been  held  sufficient  ground 
for  proceeding  against  the  cori>oratlon  as  for 
a  conversion.  Carpenter  v.  American  Build- 
ing &  li.  Association,  54  Minn.  403,  66  N.  W-. 
95,  40  Am.  St  Rep.  345;  Allen  v.  American 
Building  &  L.  Association,  49  Minn.  544,  52 
N.  W.  144,  32  Am.  St.  Rep.  574.  It  Is  also 
shown  that  contracts  designated  by  half, 
fourth,  and  three-fourths  numtiers  were  In- 
serted In  the  aeries,  thus  delaying  maturity 
of  the  regular  numbered  contracts.  Appel- 
lant offered  nothing  In  explanation  of  this 
singular  course 

[|]  The  court  applied  the  three-year  stat- 
ute of  limitations,  evidently  holding  that  the 
gravamen  of  the  action  was  fraud,  and  fix- 
ing the  discovery  of  the  fraud  at  the  time 
when  the  respective  assignors  of  respondent 
ceased  to  pay  on  their  contracts.  In  this  the 
court  was  clearly  right  On  his  cross-appeal 


Digitized  by 


Google 


720 


U7  PACIFIC 


BEFOBXBB 


(Wash. 


the  respondent  contends  Uiat  the  claims 
sbonld  not  have  been  held  barred  short  of  the 
six-year  period  of  Umltatlon,  becauu  the 
action  was  based  upon  "written  contracts. 
What  we  have  said  as  to  the  nature  of  the 
action  efTectnally  disposes  of  this  contoitlon. 
Tbe  court,  taowerer,  erred  In  holding  the 
third  cause  of  action  barred,  la  that  in- 
stance the  assignor  paid  his  dues  up  to  Oc- 
tober 25,  1906.  The  action  was  commoiced 
in  NoTonber,  1906.  Recovery  diould  have 
been  allowed  on  this  cause  upon  the  same 
basis  as  on  the  three  causes  of  actl(Hi  upon 
which  Jndgmrat  was  given.  Dbe  amount 
inid  upon  the  contracts  r^erred  to  In  this 
cause  of  action  was  $32L  The  Judgment 
shotUd  be  modified  to  Include  this  addition- 
al sum. 

Respondent  contends  that  on  evtaln  other 
contracts  where  tiie  evidence  tfiows  the  last 
payment  less  than  a  numth  prior  to  Decem- 
ber. 1005,  the  court  should  have  assumed  the 
fraud  was  not  discovered  till  the  next  pay- 
meat  became  dne.  This  cannot  be  assumed. 

[10]  It  was  Incnmbent  upon  tbe  respmidait 
to  show  that  the  fraud  was  not  dlsoovwed 
within  the  three  years. 

[11]  It  Is  also  contended  that  the  with- 
drawal value  of  all  of  the  contracts  should 
have  been  allowed  under  2  Rem.  &  BaL 
Code,  H  S627,  8628.  Such  reUe^  bowevar, 
was  not  within  the  issues. 

The  action  is  ronanded,  with  direction  to 
modify  the  judgment  so  as  to  Include  the 
amount  due  on  the  third  cause  of  action. 
The  reepondent  Oonaway  will  recover  his 
costs  on  this  appeal. 

DUNBAR,  O.  J.,  and  CROW,  MORRIS, 
and  OHADWICK,  JJ.,  concur. 


BAILET  V.  HATDEN  et  al. 

(Supreme  Court  of  Washington.    Sept  14, 
1911.) 

1.  Tbespabs  (8  52*)— Damages— CuTTiNO  and 
Bbhotal  of  Tiubbb. 

Where  a  trespasser  cats  and  removes  stand- 
ing timber,  the  owner,  if  the  removal  be  unin- 
tentional, can  recover  only  the  value  of  the 
timber  when  standing,  ba^  if  the  removal  be 
intentional,  the  owner  may  recover  as  damages 
the  value  of  the  timber  enhanced  by  the  labor 
of  tbe  trespasser. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Ceo'..  Dig.  as  137,  138;   Dec.  Dig.  {  52.*] 

2.  Trespass  (i  61*)  —  Damages  —  Tbebue 
Damages— CurnNG  and  Reuoval  of  Tim- 
ber. 

Rem.  &  Bal.  Code,  8  939,  provides  that 
whenever  any  one  shall,  without  authority,  cut 
or  carry  away  any  timber  on  the  land  of  an- 
other, he  shall  be  liable  for  treble  damages, 
and  section  940  provides  tbat  If  the  trespass  be 
involuntary,  or  the  defendant  had  cause  to  be- 
lieve that  the  land  was  his  own,  judgment  shall 
be  given  for  single  damages  only.  Bcld,  that 
the  single  damages  referred  to  In  the  latter  sec- 
tion must  be  taken  as  compensatory,  and  ■  the 
first  section  allows  only  treble  compensatory 


damages,  and  an  iDtentlonal  tnapasssr  is  not 

liable  for  three  times  the  punitive  damages  al- 
lowed at  common  law. 

IBA.  Note.— For  other  cases,  see  TrespaSB, 
Cent  Dig.  I  147;  Dec.  Dig.  |  BL*] 

3.  Tbespasb  <|  si*)  — Tbibu  Daiuoes— 

STATDTBS— CORBTBITOnOH. 

Rem.  &  Bal.  Code,  8  939,  allowing  treble 
damages  against  an  intentional  trespasser  who 
cuts  timber,  being  penal  in  Its  nature,  must  be 
strictly  construed, 

[Ed.  Note.— For  other  caBes,  see  Trespass, 
Cent.  Dig.  8  147;  Dec  Dig.  f  6L*] 

Departmott  2.  Appeal  from  Superior 
Court,  Jefferson  Countf;  Lester  K.  StUl, 
Judge. 

Action  by  B.  O.  Bailey  against  H.  T.  Hay- 
den  and  anothOT.  From  a  judgment  fw 
plaintiff,  defendants  appeaL    Revmed  and 

remanded. 

A.  W.  Buddress  and  J.  M.  Ralston,  for  ap- 
pellants. Thomas  B.  MacMahon  and  Win- 
ter s.  Martin  (Roy  D.  RoUnson,  of  counsel), 
for  respondent. 

BLLIS,  J.  Action  to  recover  treble  dam- 
ages for  cutting- and  r^ovlng  timber  from 
respond^t's  land,  adjoining  the  waters  of 
Scow  Bay,  in  Jefferson  coun^.  The  Jury 
found  spedally :  0)  That  tbe  apptilants  cut 
and  rranoved  from  respond^t's  land  45,000 
feet  of  cedar  timber;  C2)  tbat  it  was  of  a 
market  value  of  fS  per  thousand ;  that  it 
was  taken  without  lawful  authority;  (4> 
tiiat  appellants  by  the  exercise  of  ordinary 
care  could  have  ascertained  that  the  land 
from  which  tbe  timber  was  taken  ttionged 
to  respondent  A  verdict  was  returned  in 
favor  of  reqioDdimt  for  the  sum  of  1380. 
The  court  entered  Judgmoit  for  treble  that 
sum  and  for  costs.  From  that  judgment  this 
appeal  is  prosecuted. 

We  find  it  unnecessary  to  review  tbe  eri- 
dence  further  tiian  to  say  that  the  special 
findings  of  the  juiy  were  amply  suworted 
by  it  under  the  court's  instructions.  The 
taking  was  without  authority.  Appellanta 
had  ample  means  of  knowledge  that  tbe 
timbar  belonged  to  respondent  Tbe  value  of 
$8  per  thousand  found  by  the  jury  was  In 
accord  vKh  the  lowest  value  in  the  waters 
of  Scow  Bay  fixed  by  any  witness.  There 
was  no  claim  for  damage  to  tbe  land  itself  by 
reason  of  the  tresinss.  Tlie  sole  dalm  was 
for  the  cutting  and  removal  of  the  trees. 

The  dominant  question  jwesented  this 
appeal  is,  What  measure  of  damages  is  to  be 
applied  where  timber  is  takoi  from  tbe 
land  of  another  without  authority  and  with- 
out accuse?  The  appellants  contend  tbst  tbe 
single  damages  contemplated  1^  tbe  statute 
sbonld  be  det«mlned  by  ttie  stnmpsge  valua 
of  the  timber  cut  and  removed;  that  Is,  by 
tbe  value  of  the  timbw  as  standing  trees. 
The  respondent  urges  that  the  damages 
sbonld  be  measured  by  that  value  as  abanc- 
ed  by  the  labor  of  catting  and  removal;  that 
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Is.  in  this  case,  by  the  Talae  of  the  logs  In  the 
waters  of  Scow  Bay.  The  conrt  Instructed  to 
the  effect  that  If  the  Jury  fonnd  that  the  ap- 
pellants took  the  timber  with  knowledge,  or 
under  drcniDstaDces  which  shonld  chai^ 
them  with  knowledge,  that  It  was  respond- 
ent's timber,  the  jury  shonld  find  the  valoe  to 
be  the  market  valne  of  cedar  timber  In  the 
waters  of  Scow  Bay  at  the  time  of  the  cutting; 
bat  that,  If  It  was  found  that  appellants  nei- 
ther had  nor  could  be  charged  with  such 
knowle^e,  then  the  jury  should  find  the  val- 
ue to  be  the  above  value  less  the  reasonable 
cost  of  cutting  and  placing  the  logs  In  the 
water. 

[1]  lu  the  absence  of  a  statute  Imposing 
«  penalty  for  willful  or  inexcusable  trespass, 
there  can  be  no  doubt  that  this  instruction 
states  the  correct  measure  of  damages  both 
for  willful  and  for  unintentional  cutting  and 
removal  of  timber  from  the  land  of  another. 
If  the  taking  was  inadvertent,  the  owner  Is 
entitled  to  such  damages,  and  only  such,  as 
are  compensatory;  that  Is  to  say,  he  Is  en- 
titled to  what  tbe  trees  would  be  worth  on  a 
sale  in  the  condition  in  which  tbey  were  at 
the  time  of  tbe  taking,  unenbanced  by  the  la- 
bor of  making  into  logs  and  placing  in  the 
water.  But,  if  the  taking  was  by  wlUful 
trespaRs,  then  be  la  entitled  to  recover  In 
damages  the  enhanced  value  of  the  timber 
wltboot  any  deduction  for  labor  and  e:xpense 
bestomd  upon  It  In  the  latter  case  tbe 
damages  are  not  merely  compensatory,  but 
pnnltiTft  In  an  action  of  trover,  in  the  ab- 
sence of  the  statute,  the  one  or  the  other  of 
these  would  be  the  measure  of  damages,  and 
which  of  these  would  be  dependent  upon 
turpitude  or  lack  of  turpitude  In  tbe  taker. 
This  is  the  rule  according  to  the  decided 
weight  of  authority  both  In  this  country  and 
tn  Ehigland,  In  cases  where  no  damage  to  the 
land  Itself  la  claimed.  Wooden-ware  Co.  v. 
United  States,  106  U.  S.  432,  1  Sup.  Ct.  898, 
27  Jj.  Ed.  230;  Pine  River  Logging  Go.  t. 
United  States,  186  U.  S.  279,  22  Sup.  Ot 
920,  46  L.  Ed.  1164 ;  Beede  v.  Lamprey.  64  N. 
H.  SIO,  16  Ati.  133,  10  Am.  St  Bep.  426; 
I^rker  v.  Waycross  &  Fla.  R.  €o.,  81  Ga. 
387-395,  8  S.  E.  871;  Heard  v.  James,  49 
Miss.  236;  Winchester  v.  Craig,  33  Mich.  205; 
Forsyth  v.  Wells,  41  Pa.  291,  80  Am.  Dec. 
617;  White  v.  Tawkey,  108  Ala.  270,  19 
South.  360,  32  L.  B.  A.  199,  K4  Am.  St  Bep. 
159;  Livingstone  v.  Rawyards  Coal  Co.,  5 
App.  Cas.  25 ;  4  Sutherland  on  Damages  (8d 
Ed.)  f  1020.  In  all  of  these  authorities  the 
punitive  character  of  the  larger  measure  of 
damages  Is  distinctly  recognized.  It  Is  said 
in  Beede  v.  Lamprey,  64  N.  H.  514,  16  Atl. 
136,  10  Am.  St  R^.  430 :  "In  cases  of  con- 
version by  willful  act  or  fraud,  the  value 
added  by  the  wrongdow  after  the  conver- 
sion Is  sometimes  given  as  exemplary  or  vin- 
dictive damages,  or  because  the  defendant  is 
precluded  from  showing  an  Increase  In  value 
by  his  own  wrong,  and  from  claiming  a  cor- 
responding reduction  of  damages."  But 
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whether  the  larg^  damages  he  frankly  call- 
ed vindictive  damages,  or  are  allowed  on  the 
last-mentioned  ground  without  any  express 
name,  their  nature  la  the  same.  It  Is  ob- 
vious that  the  increased  measure  Is  allow- 
ed, not  as  compensation  to  tbe  person  wrong- 
ed, but  as  punishment  to  the  wrongdoer.  It 
is  not  a  mere  question  of  terms,  but  of  the 
inherent  quality  of  the  thing.  The  increased 
measure  Is  punitive  In  Its  very  nature.  In 
that  it  exceeds  the  true  measure  of  compoi- 
satlon.  It  Is  plain  that  the  person  whose 
trera  are  cut  sufTers  exactly  the  same  Injury 
where  the  trespass  is  involuntary  as  where 
It  Is  willful.  In  each  case  he  suffers  the  loss 
of  his  trees. 

[2]  The  statute  under  wblch  this  action 
was  brought  (1  Rem.  it  Bal.  Code,  S  939)  pro- 
vides that  whenever  any  person  shall  cut 
down  or  carry  away  any  tree,  timber,  ete.» 
on  the  land  of  another,  without  lawful  au- 
thority, he  shall  be  liable  in  an  action  by 
tbe  owner  In  treble  damages.  Section  940 
provides  that  if  the  trespass  be  casual  or  In- 
voluntary, or  the  defendant  had  probable 
cause  to  believe  that  the  land  was  his  own, 
judgment  shall  be  given  for  single  damages 
only.  It  is  manifest  that  the  single  damages 
rtf erred  to  in  the  latter  'section  must  be 
compensatory  damage,  not  exemplary  or  pu- 
nitive, because  in  case  of  involuntary  tres- 
pass even  without  the  statute  the  damages 
would  be  merely  compensatory  and  measured 
by  the  value  of  the  trees  before  removal. 
But  this  latter  section  was  plainly  Intended 
to  relieve  the  Involuntary  trespasser  from 
the  penalty  of  treble  damages  Imposed  by 
the  preceding  section,  and  from  nothing  else. 
Tbe  implication  Is,  therefore,  plain  that  the 
damages  to  be  trebled  as  againnt  a  willful 
trespasser,  as  provided  In  the  first  section, 
are  the  single  damages  allowed  in  the  latter 
section.  As  we  have  seen,  all  damages  above 
compensatory  damages  are  in  their  nature 
punitive.  If,  therefore,  the  single  damages 
which  are  to  be  trebled  as  against  the  con- 
scious wrongdoo:  are  not  compensatory  only, 
but  the  punitive  measure  allowed  in  the  com- 
mon-law action  of  trover,  the  statute  does 
not  treble  damages  only,  but  damages  and 
penalty. 

[3]  The  statute  Is  penal  In  Its  nature,  not 
merely  remedial.  As  such  It  should  be 
strictly  construed.  Oardner  v.  Lovegren,  27 
Wash.  366-362,  67  Pac.  616;  Postal  Tel.  Co. 
V.  Lenoir,  107  Ala.  640,  18  South.  266.  We 
are  constrained  to  hold  that  the  statute,  con- 
struing the  two  sections  together  according 
to '  their  most  obvious  intent,  contemplates 
but  one  measure  of  damages — tbe  actual 
and  compensatory — wtdt-h  shall  he  trebled  as 
against  the  wlUful  wrongdoer  and  allowed 
singly  as  against  ttw  casual  or  Involnntary 
trespasser. 

The  exact  question  here  presmted  has  not 
heretofore  been  decided  by  this  court  The 
Supreme  Conrt  of  Oregon,  however,  under  an 
exactly  similar  statute,  has  on  tbe  same 
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question  reached  the  same  conclaalon  as  that 
herein  announced.  Oregon  &  California  B. 
Co.  T.  Jackson,  21  Or.  seo,  28  Pac  74.  See, 
also,  Sh^herd  t.  Gates,  SO  Mich.  495,  15  N. 
W.  878.  Whether  by  waiving  any  dalm  to 
the  treble  damages  slven  Ity  the  statute  the 
respondent  might  hare  maintained  the  actiw 
as  at  common  law  to  recover  damages  as 
measured  by  the  enhanced  value  ot  the  tim- 
ber in  Scow  Bay  we  do  not  now  decide.  The 
briefs  do  not  cover  this  question,  and  it  Is 
one  which  should  not  he  decided  without 
thorough  presentation.  It  la  not  within  the 
issue  ber^.  The  complaint  expressly  alleges 
that  the  action  Is  brought  to  recover  the 
treble  damages. 

The  action  having  been  tried  upon  a  mis- 
taken theory,  and  submitted  to  the  Jary  un- 
der an  erroneous  Instruction,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

DUNBAR,  0.  J.,  and  CEOW,  MOBBIS, 
and  CHADWICE,  JJ.,  concur. 


FDLUNGIM  V.  STATE. 

(Criminal  CSourl  of  Appeals  of  Oklahonia. 
Sept  5,  1911.) 

GBmnrAi.  It&w  (f  1069*)— Appkai.  aitd  Ebbob 

—Time  of  Taking  Apfeai.. 

After  bia  conviction  for  a  misdemeanor, 
defendant  was  allowed  60  days  within  which  to 
prepare  and  serve  a  case-made;  but  the  time 
allowed  by  law  within  whldh  the  appeal  must 
be  perfected  was  not  extended,  and  the  appeal 
was  not  perfected  until  after  the  time  allowed 
by  law  for  perfecting  appeals  in  misdemeanor 
cases  had  expired.  MeUt,  that  the  appeal  wonld 
be  dismissed  for  want  of  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1  1069.*] 

Appeal  from  Kiowa  County  Court 

"Not  to  be  oflBclally  reiwrted." 

Frank  PuUlnglm  was  convicted  for  a  viola- 
tion of  the  liquor  law,  and  he  appeals.  Dis- 
missed. 

O.  B.  Bi^l,  for  appellant  The  Attorn^ 
General,  and  Smith  0.  Matson,  for  the  State. 

FEB  OUBIAU.  On  the  10th  day  of  Febru- 
ary, 1910,  judgment  was  pronounced  against 
appellant  In  the  county  court  of  Kiowa  county 
for  a  violation  of  the  prohibitory  liquor  law, 
and  his  punishment  was  assessed  at  a  fine  of 
$500  and  imprlsonmoit  in  the  county  Jail  for 
a  term  of  5  months. 

At  the  time  of  the  r^dltlon  of  the  Judg- 
ment the  court  allowed  the  appellant  60  days 
within  which  to  prepare  and  serve  a  case- 
made,  but  did  not  extend  the  time  allowed  by 
law  within  which  the  appeal  must  be  p^fect- 
ed.  Appellant  did  not  perfect  his  appeal  un- 
til June  7,  IQIO,  which  was  long  after  the 
time  allowed  by  law  tor  perfecting  appeals  In 


misdemeanor  cases  had  eqilraa;  and,  as  tiw 
Judge  trying  this  case  did  not  ext^id  this 
time,  this  court  has  not  acquired  Jurisdiction 
of  the  uq;»eal. 
The  appeal,  ther^ore,  must  be  diamtaood 


ALEXANDER  v.  ffFATB. 
(Criminal  Court  of  Appeals  of  OUshoms. 
Sept  S,  1911.) 

(Tbiuikai.  Law  ({  1106*)— Appbal  — Fujhq 
Tbansceift. 

Defendant  not  having  filed  a  tianscript  of 
the  record  in  the  Criminal  Court  of  Appeato  till 
after  expiration  of  the  six  mwths  fnnD  entiy 
of  the  Judgment  allowed  for  appeal,  such  court 
did  not  acquire  jurisdlcUon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  C3ent  Dig.  H  2890,  2881;   Dec.  Dig.  ( 

iioa»j 

Appeal  from  District  Court,  McCurtaln 
County. 

Tom  Alexander  appeals  from  a  convicUon. 
Dismissed. 

Uosey  &  L^gett  for  appellant  The  At- 
torney GCToal  and  Smith  C.  Matson,  tor  the 

State. 

FURMAN,  P.  J.  On  the  27th  day  of 
tember,  1910,  Judgment  was  rendoed  against 
apiwllant  In  the  district  court  of  McCurtaln 
county  for  larceny  of  horses,  and  he  was 
sentenced  to  imprisonment  In  the  state  pml- 
tentlary  for  a  period  of  ten  years. 

Appelant  attempted  to  prosecute  an  ap- 
peal from  this  Judgment,  but  he  did  not  file 
a  transcript  of  the  record  In  this  court  until 
the  28th  day  of  April,  1911,  which  was  more 
than  six  months  after  the  rendition  of  the 
Judgment,  and  after  the  statutory  time  with- 
in which  an  appeal  should  be  takoi  had  ex- 
pired. 

This  court  therefor^  did  not  acquire  Jo- 
rlsdtctlon  of  this  case,  and  the  appeal  li  dis- 
missed. 

DOTLB,  J.,  ooncnrs.  ARMSTRONG,  J., 
who  presided  at  the  trial  of  this  case  in  the 
court  below,  was  thereby  disqualified,  and 
did  not  participate  in  the  consideration  of 
the  case  in  this  court 


LEWIS  T.  STATE: 

(Criminal  Court  of  Appeals  of  OUihoms. 
Sept  19,  1811.) 

(SvVabiu  by  th«  Ctmrt.) 
Labcknt  <%  88*)— Qbahd  LABOwrT— Pmnsa- 

MKNT.  .  _ 

Grand  larceny  la  punishable  by  taqirwia* 
tnent  in  the  state  penitentiary  not  exeeewsg 
five  years,  and  It  is  error  for  the  court  tt>  la- 
stznct  the  jury  Aat  in  case  they  convict  a 
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dpfendant  ot  nand  laioeny,  die  puntahment 
mnnot  be  IcM  wan  emfinauent  in  ue  peniteo- 
tiary  for  one  year. 

[Ed.  Note.— For  otlier  caaea,  aee  Ijarceny, 
Dec.  Dig.  f  8&«] 

A[V)eal  from  District  Cbnrt,  Atoka  Gonaty; 
A  T.  West,  Judge. 

Jim  Lewis  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed  and  remanded. 

J.  B,  Wblt^iead,  for  appellant  Smltb  C 
ICatsim,  Asst  Att7<  Oen.,  for  the  State. 

FTTRMAN,  P.  J.  Appelant,  Jim  Lewis, 
was  prosecoted  by  Indictment  In  the  dis- 
trict court  of  Atoka  connty  on  the  dth  day 
of  S^tember,  190B,  charging  blm  with  the 
crime  of  grand  larc^iy,  the  stealing  of  a 
pocketbook  and  $66.35  of  money,  of  the 
personal  property  of  one  Luster  Martin. 
Trial  was  bad  on  the  10th  day  of  September, 
1909,  and  a  verdict  of  guilty  returned;  the 
Jury  fixing  the  punishment  at  Imprisonment 
In  the  penitentiary  for  the  period  of  one 
year  and  one  day. 

After  the  Jury  bad  retired  to  consider 
of  a  verdict,  they  returned  into  court  and 
through  their  foreman  inquired  of  the  court 
what  the  minimum  punishment  would  be 
under  the  law,  should  they  find  the  defend- 
ant guilty.  The  court,  over  the  objection 
and  exception  of  appellant.  Instructed  the 
jury  as  follows:  "Gentlemen  of  the  jury: 
In  the  event  you  should  find  the  defendant 
guilty,  the  least  punishment  provided  by 
the  statute  will  be  Imprisonment  in  the 
state  penitentiary  for  not  less  than  one  year, 
nor  more  than  Ave  years."  The  jury  there- 
t^n  retired  to  deliberate  upon  their  ver- 
dict, and  afterwards  returned  Into  court 
the  following  verdict :  "We,  the  Jury  drawn, 
impaneled,  and  sworn  in  the  above-entitled 
cause,  do  upon  our  oaths  find  the  defendant, 
Jim  Lewis,  guilty  as  charged  In  the  Indict- 
ment, and  assess  his  punishment  at  one  year 
and  one  day  in  the  state  i>enltentiary." 
Appelant  assigns  the  giving  of  this  instruc- 
tion as  error,  both  In  the  motion  for  a  new 
trial  and  In  the  petition  in  error. 

The  trial  court  erred  in  giving  the  In- 
struction complained  of.  Section  2S96, 
Snyder's  Comp.  Laws  of  Okla.  1909,  Is  as 
follows:  "Grand  larceny  la  punishable  by 
Imprisonmoit  in  the  state  prison  not  ex- 
ceeding five  years."  No  mlnimxun  pnnish- 
meat  Is  fixed  by  the  statute  above  quoted, 
and  there  is  no  statute  of  this  state  that 
provides  that,  where  Imprisonment  In  the 
poiltenttary  Is  fixed  as  the  punishment  toi 
crime,  the  minimum  term  of  such  Imprison- 
ment shall  be  not  less  than  one  year,  as  In- 
structed by  the  trial  court.  It  was  within 
the  province  of  the  Jury  to  assess  as  pun- 
ishment in  this  Instance  any  fixed  period  of 
time  not  exceeding  five  years.  It  might 
have  been  u  low  as  one  hour,  or  even  one 
minute 


It  Is  but  just  to  the  judge  who  gave  this 
instruction  to  state  that  prior  to  statehood 
the  law  in  force  in  the  section  where  this 
cause  was  tried  did  provide  that  In  all  such 
cases  the  minimum  punishment  was  as  stat- 
ed by  the  court  The  trial  Judge  doubtless 
had  the  old  law  In  mind  when  he  gave  the 
Instruction  complained  of.  The  Attorn^ 
General  has  confessed  that  the  InstmctSon 
given  was  erroneous. 

The  confession  of  error  Is  sustained,  and 
the  judgmwt  of  the  lower  court  is  reversed, 
and  the  cause  Is  renanded  fbr  a  new  trial. 

DOXLE  and  ARMSTRONG,  JJ.*  concur. 


HOWELL  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklaboma. 
Sept.  e,  1911.) 

1.  JunoEs  (J  25»>— Appeal— Cabb-Madb—Ex- 
TBKsiON  ot  Time— JuoQB  Pao  Tempobe. 

A  judge  pro  tempore  cannot  after  b«  has 
vacated  the  bench  extend  tiw  time  for  naking 
and  serving  the  case-made. 

[Ed.  Note^For  other  cases,  see  Judges,  Cent 
Dig.  H  90-106;  Dec.  Dig.  |  25.*] 

2.  Cbzuinal  Law  (8  1069*)  —  Appeal  —  Time 

FOB  pBBFECnita. 

An  appeal  not  being  perfected  in  the  time 
allowed  therefor  by  the  trial  court,  the  appel- 
late court  acquired  no  Juriadlctfam.  . 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  IMg.  1 1009.*] 

Appeal  from  Woodward  County  Gmrt 
"Not  to  be  officially  reported." 
Frank  Howell  anieals  from  a.judgmoit  of 
conviction.  Dismlased. 

W.  A.  Brlggs,  for  appellant  The  Attor- 
ney General,  for  the  Stat& 

PER  CURIAM.  On  the  lOth  day  of  De- 
cember, 1909,  judgment  was  rendered  In  the 
county  court  of  Woodward  county  against 
the  appellant,  and  he  was  sentenced  t«  pay 
a  fine  of  $500,  and  to  be  confined  for  ilz 
months  in  the  county  Jail  of  said  county. 

At  the  time  of  the  sentence  the  court  fixed 
the  time  within  which  the  appellant  should 
prepare  and  serve  a  case-made  at  60  days 
and  entered  an  order  requiring  the  appel- 
lant to  perfect  his  appeal  In  90  days.  This 
case  was  tried  before  a  judge  pro  tempore. 
Subsequent  to  this  time  said  judge  pro  tem- 
pore granted  a  number  of  extensions  of  time 
within  which  the  case-made  should  be  pre- 
pared and  served. 

[1]  A  Judge  pro  tempore  has  no  power  to 
extoid  the  time  for  making  and  serving  the 
case-made  after  he  has  vacated  the  bench. 
See  Rasberry  v.  SUte,  4  Okl.  Cr,  631,  103 
Pac.  866 ;  James  W.  Dobbs  v.  SUte.  5  Okl. 
Cr.  — ,  114  Paa  858.  These  erdflrs  were 
therefore  void, 

[2]  Appellant  did  not  perfect  his  appesl  to 
this  court  until  the  15tb  day  of  April,  1810. 
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which  was  more  than  the  time  originally  al- 
lowed by  the  oonrt  within  which  to  pwfect 
the  appeal. 

We  therefore  did  not  acqnlre  Jnrisdiction 
of  this  appeal,  and  It  Is  dismissed. 


MORET  T.  STATE. 
(CMmlnal  Court  of  Appeals  of  Oklahoma. 

Sept.  19,  1911.) 

(BvUabtt*  hy  the  Court.) 
Cbiuinal  Law   (|   1181*)  — Aetsaz.— Dis- 

UIBSAL. 

An  appeal  will  not  be  considered  by  this 
court,  when  the  plaintiff  in  error  is  a  fngitive 
from  justice  and  cannot  be  made  to  respond  to 
any  jadgment  or  order  which  may  be  made  in 
tlie  case;  and,  on  proper  motion  and  showing 
by  the  Attorney  Oenenu,  the  appeal,  when  such 
conditions  are  disclosed,  will  be  dismissed. 

[Bd.  Note.— For  otliar  caass,  see  Criminal 
Law,  Gent  Dig.  |  2975;  Dec.  Dig.  1  1131.«] 

Appeal  fn>m  District  Court,  Okxnnlgee 
Oonnty;  W.  L.  Bamnm,  Judge. 

Anson  W.  Morey  was  convicted  of  man- 
slaughter, and  appeala  Dismissed. 

Crump,  Skinner  &  Bailey  and  Stanford  ft 
Oochran,  for  plaintiff  in  error.  Smith  C. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  Plaintiff  in  error  was 
convicted  at  the  June,  1910,  term  of  the  dis- 
trict court  of  Okmulgee  county  of  the  crime 
of  manslaughter,  and  sentenced  to  serve  10 
years  in  the  state  penitentiary  on  the  let  day 
of  July,  1910.  Bail  was  fixed  at  $10,000. 
This  was  given,  and  plaintiff  in  error  was 
discharged  from  custody  pending  the  appeal. 
Counsel  have  perfected  their  appeal  and  filed 
their  brief,  as  provided  by  the  statute  and 
the  rules  of  this  court 

On  July  6,  1911,  the  Attorney  General  filed 
a  motion  to  dismiss  the  appeal,  which  motion 
is  as  follows:  "Because  the  said  plaintiff  In 
error,  Anson  W.  Morey,  is  now  and  has  been 
tor  more  than  a  year  last  past  a  fngitive 
<ram  Justice  from  the  state  of  Oklahoma,  aud 
that  bis  present  residence  is  nnknown;  that 
since  this  appeal  has  been  pending  in  this 
court  plainUff  is  error  has  committed  anoth- 
er ottmae,  amounting  to  a  felony,  against  tiie 
laws  of  this  stat^  and  immediately  after  the 
commission  of  sncb  offense  fled  without  the 
bounds  of  this  state  and  beyond  tibe  Jurisdic- 
tion of  this  court  and  his  whweabouta  is 
now  unknown,  as  appears  from  the  affidavit 
of  J..W.  ChUders,  county  attorney  in  and  for 
Okmulgee  county,  (ttJahoma,  whicJi  ia  hneto 
attached,  mailed  'Exhibit  A/  and  made  a 
part  of  this  motion,  and  the  affidavit  of  Sam 
HIgglnbotbam,  deputy  sheriff  of  Okmalgee 
county,  Oklahoma,  and  the  affidavit  of  J.  W. 
Sullins,  one  of  the  board  of  county  commis- 
sioners of  Okmulgee  county,  Oklahoma,  here- 
to attached  and  marked  'Exhibit  B'  and  'Ex- 


hibit C,*  respectlT^,  and  made  a  part  at 
this  motion." 

The  allegations  of  the  motion  to  dismiss 
are  sustained  tbe  showing  made  by  tlleA^ 
toiuey  General,  and  have  not  been  controvert- 
ed. Under  the  rulings  of  this  court  we  have  no 
alternative,  except  to  dismiss  tbe  appeal.  Tbe 
question  here  nlsed  wu  determtaied  in  tbe 
case  of  Tyler  v.  Stote,  3  Okl.  Cr.  179, 104  Par. 
919.  26  L.  R.  A.  (N.  S.)  921.  See,  also.  Jacobs 
T.  State,  8  OkL  Cr.  648, 108  Fac.  429,  Tydlngs 
V.  State,  4  Okl.  Cr.  6S9,  112  Paa  7S9,  and 
Tanner  t.  States  5  OU.  Cr.  296, 114  Pac.  360. 

Fc^owlng  the  rule  laid  down  In  tbe  above 
eases,  the  appeal  In  this  case  Is  diamiased. 

FUBHAN,  P.  J.,  and  DOYLE,  oonoA 


Bx  parte  DYKES. 
Bx  parte  BTANDIS^R. 

(Criminal  Court  of  Appeals  nf  Oklaboma. 

Sept  5,  1911.) 

(ByUabtu  tv  <^  Court.) 

1.  Habeas  Oobpitb  (8  83*)— -ApPLiCATioir  ros 
Bail— Bdbobn  of  Proof. 

Upon  an  application  to  tbe  Criminal  Court 
of  Appeals  for  ball  by  writ  of  habeas  corpus 
after  commitment  for  a  capital  offense  by  sa 
examining  magistrate,  the  burden  is  upon  tbe 
petitioner  to  snow  facts  sufficient  to  entitle  him 
to  bail,  when  those  facts  do  not  appear  front 
the  evidence  adduced  on  the  part  of  the  prose- 
cntioD. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  SI  77,  78;  Dee.  Dig.  |  86.*] 

2.  Bail    ({    43*)  —  Refusal  —  REASoffAstx 

Doubt. 

If  upon  a  consideration  of  all  the  evidence 
introduced  on  the  awlicatlon  for  bail  the  court 
ia  of  opinion  that  it  is  insafficlent  to  create  a 
Kasonable  doubt  of  the  petitioner's  guilt  of  a 
capital  offense,  bail  will  be  refused. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §§  153-1G4 ;  Dec.  Dig.  S  48.*] 

3.  SUFFICIKNOT  OF  EVIDENCE. 

Evidence  examined,  and  hM  to  Jnstity  die 
refusal  of  ball  to  petitioners  in  custody,  ttdt 
upon  two  separate  charges  of  murder. 

Applications  of  W.  L.  Dykes  and  Bob 
Standlfer  for  writs  of  tiabeaB  corpus  to  be 
admitted  to  baiL  Applications  denied. 

J.  S.  Ratlif^  H.  O.  Newman,  W.  X.  Grooe, 
and  A.  0.  Gnice,  for  petitionon.  SOilth  OL 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

DOYIiB,  J.  W.  L.  Dykes  and  Bob  Standlf- 
er filed  their  separate  petitions  In  fhiB  court 
on  July  21,  1011,  ailing  their  unlawful  im- 
prisonment and  restraint  In  fbe  county  jail 
of  Johnston  county  by  J.  M.  Williams,  sbertfl 
of  said  county. 

Attached  to  and  made  a  part  of  each  pe- 
tition is  a  transcript  of  the  proceedings  had 
before  Butler  Boyd,  a  Justice  of  the  peace  in 
and  for  Tishomingo  township,  Johnston  coun- 
ty, upon  complaints  filed,  wherein  said  pe- 
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len  and  one  Crawford,  a  fugitive  from 
ce  and  not  apprehended,  were  jointly 
ie6  with  the  murder  of  one  Campbell 
lerson,  committed  In  said  coupty  on  or 
t  Uay  25,  1911,  and  with  the  murder  of 
roe  Wolfe,  in  said  county  on  the  same 

also  a  copy  of  the  commttmentB  Issued 

30th,  upon  said  preliminary  examlna- 
,  committing  said  petitioners  without 
upon  each  offense  so  charged  to  await 
ictloo  of  the  district  court  thereon.  On 

said  petitions  it  was  ordered  that  a 
to  show  cause  why  ball  should  not  be 
:ed  be  served  upon  the  Attorney  Qeneral 
:he  county  attorney  of  Johnston  county, 
the  hearing  before  the  court  was  set 
Lnguat  1st  On  that  date  the  cause  was 
Itted  to  the  court  upon  the  testimony 
u    On  September  6tb  the  court  after 

considering  the  applicatlonB,  Including 
istlmony  taken  upon  the  preliminary  ex- 
atloDS,  made  and  entered  an  order  in 
cause  refusing  balL 

II  Upon  the  hearing  It  was  contended 
e  part  of  the  petitioners  that  they  were 
ed  to  ball  upon  the  testimony  taken  up- 
e  examinations,  for  the  reason  the  proof 
t  evident  or  the  presumption  great  that 
are   guilty  of  the  capital  offense 
:ed  In  the  complaints.   This  contention 
ithout  merit    The  determination  and 
usion  of  the  court  in  each  cause  Is  based 
the  settled  rule  of  this  court  that  upon 
^plication  for  ball  by  writ  of  habeas 
IS  after  commitment  for  a  capital  of- 
the  burden  Is  upon  the  petitioner  to 
facta  sutficlent  to  entitle  him  to  bail, 
those  facts  do  not  appear  from  the 
Dce  adduced  on  the  part  of  the  prose- 

0.  In  re  Thomas  et  al.,  1  Okl.  Cr.  15, 
ac.  980;  Ei  parte  Johnson,  1  OkL  Cr. 
58  Pac.  461;  Ex  parte  Watson,  1  Okl. 
}5.  99  Pac.  161;  Ex  parte  Smith,  2  Okl. 

1,  99  Pac  893;  In  re  Fraley,  8  Okl.  Cr. 
L09  Pac.  295;  In  re  BolUn,  3  Okl.  Cr. 
109  Pac.  288. 

vonld  serve  no  usefnl  purpose  to  review 
»ttmony,  and  to  do  so  would  probably 
ejadlcial  to  the  petitioners.  The  claim 
:he  condition  of  the  health  of  iwtltloners 
h  that  the  court  should  exercise  Its  dls- 
•n,  and  for  this  reason  admit  to  bail,  1b 
without  merit  It  also  appeared  upon 
earing  tliat  upon  an  application  of  the 
ct  court  of  Johnston  county  or  the 
thereof  ball  was  denied.  The  determl- 
a  of  the  district  court  In  this  matter 
ur  unqualified  approval, 
s  the  opinion  of  the  court  that  the  petl- 
rs  upon  their  applications  here  made 
Dt  entitled  to  bail.  Bail  is  therefore  re- 
in each  cause. 

TIMAN,  P.  J.,  and  ARMSTRONG,  J., 
r. 


Ex  parte  BEVILLB. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  5.  1911.) 

(ByUaiua  hy  the  Court.) 

1.  Cbihinal  Law  (|  241*)— Pbkuhikabt  EX' 

AUIRATION— TbIAL  — ObDEB  OF  COHHIT' 
UEKT. 

A  preliminary  examination  before  a  com- 
mittlng  magistrate  is  not  a  trial,  and  an  order 
of  commitment  issued  thereon  is  not  "a  process 
issued  on  a  final  judgment" 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w^^Cent  Dig.  H  458^  601-«0S;  Dec  Dig.  f 

2.  Habeas  Corpus  f§5  21,  95*)—Jdhi6 diction 
—  Lkoalitt  or  CoMiuTUBKT  —  Pbobablv 
Cause. 

The  courts  exercise  a  supervisiiiK  jurisdic- 
tion over  the  proceedings  of  a  comiaittinK  nisg- 
istrate  by  tneaos  of  habeas  corpus,  aod  inquire 
into  the  legality  of  the  commitment  and  the 
question  of  probable  cause. 

FEd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Oent.  Dig.  St  19,  82;  Dec  big.  ff  21.  95.*) 

B.  Bail  (|  49*)— Refusai/— CoinciriixNT  fob 

MURDBB. 

Evidence  examined,  and  lield  sufficient  to 
Justify  the  refusal  of  bail  to  petitioner  commit- 
ted to  answer  for  the  crime  of  murder. 

Dig^i  49*i]'~^**' 

Application  of  Millard  Bevllle  for  writ  of 
habeas  corpus.  Denied. 

Harris  &  BresIIn,  for  petitioner.  Smith  C. 
Blatson,  Asst.  Atty.  Gen.,  for  respondent. 

DOYLE,  J.  Millard  Bevllle  filed  In  this 
court  on  July  21et  a  petition  wherein  he  al- 
leges that  he  la  Ul^lly  restrained  of  his 
liberty  by  David  H.  Cheuault,  sheriff  of  Tex- 
as county,  and  that  his  illegal  confinement 
and  detention  consists  in  this,  to  wit:  That 
a  warrant  of  commitment  was  Illegally  Is- 
sued by  W.  H.  Ater,  a  Justice  of  the  peace 
In  and  for  Guymon  township,  Texas  county, 
upon  a  preliminary  examination  had  upon  a 
complaint  wherein  petitioner  was  charged 
with  the  crime  of  murder,  and  that  under 
the  evidence  introduced  on  said  examination 
defendant  was  entitled  to  have  been  dis- 
charged from  custody  for  the  reason  that 
said  evidence  was  insufficient  to  show  the 
commission  of  the  crime  of  murder  or  prob- 
able cause  to  believe  the  defendant  to  be 
guilty  of  the  crime  of  murder  which  it  is  al- 
leged will  more  fully  appear  from  the  tran- 
script of  the  testimony  taken  upon  said  ex- 
amination which  is  annexed  to  and  made  a 
part  of  his  petition.  Wherefore  petitioner 
prays  that  a  writ  of  habeas  corpus  be  grant- 
ed, and  that  he  be  discharged  from  custody, 
and  further  prays  that  if  the  court  should 
be  of  opinion  that  the  evidence  is  sufl3clent 
to  hold  petitioner  upon  the  charge  of  mur- 
der that  be  be  admitted  to  bail,  fixed  at  a 
reasonable  amount,  fo"  the  reason  that  the 
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pnmf  ffoUt  la  not  erldoit  nor  the  preinimp- 
tion  thereof  great 

The  testimony  taken  npon  the  examlnatitm 
tands  to  flhow  the  followlns  facta:  And»«on 
Ongr  and  the  defendant  resided  In  Tamer 
township,  Texas  county,  their  homee  being 
aboBt  one  mile  apart  Mrs.  Minnie  Gray, 
wife  d  Anderson  Gray,  left  her  home  about 
midday,  on  Joly  15,  1911,  and  on  horseback 
went  to  the  home  of  the  petitioner,  and  there 
attempted  to  torn  loose  some  live  stodc  that 
petitions  had  takm  np.  Shortly  att^wards 
she  was  found  by  her  husband  lying  In  the 
road  about  100  yards  from  petitioner's  home. 
She  was  placed  In  a  wagon  and  carried 
home.   Slie  died  the  following  day. 

Dr.  T.  C.  GampbeU  testified  that  he  was 
a  duly  licensed  and  practicing  physician; 
that  he  lived  near  Shelton,  Texas  county; 
that  on  Jnly  isth  he  was  called  to  the  home 
of  Anderson  Gray,  and  thwe  found  Mrs. 
Onj  apparently  unconscious,  her  bead  was 
swollen,  her  c^ee  discolored.  There  was  al- 
so several  contusions  on  her  body,  arms,  and 
hands,  and  she  seemed  to  be  paralysed  as 
the  result  of  the  injuries  to  her  head. 

Dr.  W.  H.  Langston  testified  that  he  was 
ft  practicing  physician,  and  with  Dr.  Hays 
OB  July  17th  made  a  post  mortem  examina- 
tion of  the  body  of  Mrs.  Gray,  that  th^ 
found  the  skull  fractured  and  blood  clots 
in  the  region  of  the  right  and  left  tuples. 

Bennah  Yarbrough  testified  that  she  was 
driving  by  the  home  of  the  petitioner  on 
,the  15th  day  of  July,  and  saw  Mrs.  Gray 
grt  oir  a  horse,  and  go  towards  his  ooml 
with  a  hammer  In  her  hand,  and  Millard 
Seville  came  out  of  his  house  and  struck  her 
on  the  head  with  a  club;  that  when  he 
struts  her  she  fell;  that  witness  then  shut 
tux  ves  and  drove  on  to  Mrs.  Dunidngi^ 
and  from  there  she  could  see  Mr.  Seville 
and  &i,r8.  Gray  moving  about  In  the  road; 
that  Mrs.  Gray  drove  the  cows  out  of  the 
com],  and  started  towards  her  homa 

Anderson  Gray  testified  that  he  was  68 
yean  old,  and  had  lived  In  Turner  town- 
ship about  0  years;  that  on  the  aft^oon 
at  July  ISOk  he  was  hauling  water,  and  he 
fmmd  his  wife  lying  in  the  road,  her  horse 
standing  nearby;  that  her  skull  seemed  to 
be  bnAm,  her  eyes  were  black,  and  she  was 
In  an  unomsclous  condition;  that  he  pat 
ker  M  his  wagtm,  drove  to  his  home,  and 
seat  far  a  physidan. 

Valasto  Poplok  testified  that  her  age  was 
15  years,  and  her  home  was  about  10  miles 
from  Mr.  Gray's;  that  on  July  15th  she  was 
staying  at  Mr.  Gray's,  and  was  with  him 
when  he  found  Us  wife  lying  in  the  road; 
that  when  he  pat  her  oa  Uie  wagon  Mrs. 
Gray  said,  mtat  dog  beat  ma  In  the  sec^ 
ttoa  line.  He  beat  me  on  the  head  six 
tiBMs"  and  that  Millard  Seville  was  th^ 
standing  In  the  road  with  a  club  in  his 
hands. 


There  was  no  testimony  offered  npon  the 
examination  (m  the  part  of  the  defeaidant 

[1,2]  A  preliminary  examination  before  a 
committing  magistrate  Is  not  a  trial,  and  an 
order  of  commitment  Issued  there(Hi  is  not 
"a  process  Issued  on  a  final  judgment"  The 
courts  exercise  a  supervising  Jnrlsdlctioa 
ovOT  the  proceedtogs  of  an  examining'  mag- 
istrate by  means  of  habeas  corpus,  and  in- 
quire into  the  legality  of  the  commitment 
and  the  question  of  probable  cause.  Ex 
parte  Johnson.  1  OkL  Cr.  414,  98  Pac  4G1: 
Ex  parte  Tamer,  3  Okl.  Cr.  163,  104  Pac. 
1071.  The  foregoing  summary  of  the  tes- 
timony presented  Is  conclusive  of  the  fact 
that  the  committing  magistrate  wax  fully 
warranted  In  committing  petitioner  toi  trial 
for  the  crime  of  murder. 

[3]  As  to  the  contention  on  the  part  of 
petitioner  that  he  Is  entitled  to  be  let  to  ball 
for  the  reason  that  the  proof  of  his  gnilt  is 
not  evident  nor  the  presumption  thereof 
great,  it  is  sufficient  to  say  without  furtbv 
comment  upon  the  evidence  adduced  that, 
coDBldering  his  petition  as  an  application 
for  ball,  the  petitioner  has  not  brought  him- 
self within  the  rule  of  this  court  which 
places  the  burden  upon  the  applicant  to 
show  that  he  is  illegally  restrained  of  his 
liberty.  In  re  Dykes  and  Standifer,  and  cas- 
es therein  collated,  6  Okl.  Or.  — ^  117 
Paa  724. 

Upon  a  consid^atlon  of  all  the  evidence 
presented  in  support  of  the  applicati<m,  we 
are  of  opinion  that  It  is  Insufficient  to  create 
a  reasonable  doubt  of  petltlonw'a  guilt  of 
the  crime  of  murder. 

It  Is  therefore  considwed  and  adjudged 
that  file  writ  be  denied  and  ball  refused. 


FUHMAN,  P.  J., 
concur. 


and  ABMSTBONG,  J., 


Ex  parte  HARRY. 

(Criminal  Court  of  Appeals  <^  Oklahoma.  Sept 
9,  1911.) 

(SvUdbut  Tfv  the  Oovri^ 

1.  Habeas  Oorptts  (S  22*)— Sccxra  or  Iitqurt 
—Cause  of  Detention. 

Under  the  statute  providloff  that  no  conrt 
or  judge  shall  inquire  into  the  leEaUty  of  any 
judgment  or  process  whereby  the  party  is  In 
custody,  or  discharge  bim  when  the  term  of  com- 
mitment has  not  exi^red,  where  the  process  ii 
issued  on  a  final  judgment  the  coart  will  only 
examine  the  record  to  determine  whether  the 
term  of  commitment  has  expired,  and,  if  not, 
the  writ  will  be  denied. 


[Ed.  Note.— For  other  cai 
pus.  Gent  Dig.  SI  19H.  20; 


see  Halwaa  Oor- 
Dig.  122.*] 


2.  Habeas  Corpus  H  30*)— QBOimns— Ibbso- 

ULABITIES. 

Where  a  judgment  and  sentence  has  been 
rendered  and  entered  and  the  person  sentenced 
is  in  custody  thereunder,  defects  in  the  order  of 
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commitment  an  not  ftTallable  In  a  habeas  cor^ 
pus  proceeding. 

[Ed.  Mote.— For  other  cases,  see  Habeas  Cor- 
pae,  Dec  Dig.  |  80.*] 

3.  OOSTS  (I  S22*>— IlCPBIBONMENT  FOB  NON- 
PATUKNT. 

The  power  to  ptinish  hy  fine  and  imprison- 
ment nnttl  such  fine  ia  paid  does  not  Include  the 
power  to  add  to  such  fine  the  costs  of  proeecu- 
tion,  and  adjudge  that,  upon  a  failure  to  pay 
such  costs,  they  shall  be  sadsfied  'by  Imprison- 
ment as  a  part  of  the  fine. 

[Ed.  Not&— For  other  cases,  Co•t^  Dec. 
Vk- 1 822.*] 

(Additional  Byltahu*  hv  BldHorM  Stalf.) 

4.  FXKE8      (S  15*)— PUHMHMSKT— WOBKINQ 

Out  Fine. 

Under  Comp.  Laws  1909,  {  7794,  provid- 
ing that  any  person  woi^ing  on  the  public  road 
in  Uen  of  payment  of  fine  and  costs  shall  be  al- 
lowed a  creait  of  SI  per  day  on  such  fine  and 
costs,  where  a  prisoner  works  on  the  county 
road,  he  Is  entitled  to  a  credit  of  $1  per  day  in 
addition  to  the  f2  allowed  by  section  6917  for 
impzfsonment  In  aatistaction  <^  Uie  fine. 

[Ed.  Note.— For  other  eases,  see  Fines,  Dec. 
I^.  1  15.*] 

8.  OoBis  (S  320^— Gbiuinal  lAw— Gonbtitit- 

■noNAIi  AND  STATDTORT  PROVISIONS. 

Comp.  Lews  1909,  $  7794,  providing  that 
any  person  working  on  the  public  road  in  Ilea 
of  payment  of  fine  and  costs  shall  be  allowed  a 
credit  of  SI  per  day  on  such  fine  and  coetSt  In 
so  far  as  it  relates  to  coats,  is  void. 

[Ed.  Note.— -For  other  eases,  see  Costs,  Dea 
Dtg.320.*] 

Application  hy  Jake  Hany  for  writ  of  ba- 
beas  corpus.  Writ  denied. 

B.  B.  Utmt,  for  petitioDer.  Smith  C.  Mat- 
eon,  AsBt  Atty.  Gen.,  and  Ad.  T.  Coppedge, 
Ck>.  Atty.,  for  the  State. 

DOYLE,  J.  Petitioner,  Jake  Harry,  was 
convicted  of  tbe  crime  of  unlawfully  selling 
Intoxicating  liquor  In  the  county  court  of 
Delaware  county,  and  Is  now  in  custody  on 
process  issued  on  the  final  judgment  of  that 
court.  On  September  8th  be  filed  In  this 
oonrt  a  petition  for  a  writ  of  habeas  corpus, 
alleging  bis  restraint  and  imprisonment  to 
be  Illegal  for  the  reason  that  under  the  or- 
der of  commitment  Issued  to  the  sheriff  In 
said  cause  be  has  served  out  the  term  of 
Imprisonment  adjudged  against  bim  by  tbe 
county  coart 

A  certified  copy  of  tbe  commltmmt  is  at- 
tainted to  bis  petition  as  an  exhibit,  and  Is 
as  follows;  "State  of  Oklahoma,  Delaware 
Connty.  State  of  Oklahoma  v.  Jake  Harry, 
Defendant  Tbe  State  of  Oklahoma  to  the 
Sheriff  of  Said  County,  Oreeting:  Whereas, 
aa  tbe  13th  day  of  July,  1911.  at  the  July 
term  of  the  county  court  In  and  for  the 
county  and  state  aforesaid,  the  above- 
named  defendant,  Jake  Harry,  was  by  the 
Judgment  said  court  convicted  of  the 
crime  of  selling  liquor  and  on  the  15th  day 
of  July,  1911,  was  by  said  court  adjudged 
to  i>ay  a  fine  of  ICO.00  and  serve  a  sentence 
at  thirty  di^  In  jail.   Now,  tbereftwe,  yoa 


are  herel>y  commanded  to  take  said  Jake 
Harry  Into  your  custody  and  confine  blm 
in  the  jail  of  said  county  for  a  period 
of  thirty  days.  In  testimony  whereof,  witness 
my  hand  and  seal  this  IStb  day  of  July,  1911. 
 i  County  Judge."   Then  follows 


a  printed  memoranda  with  tbe  figures  writ- 
ten in:  "Pay  a  fine  assessed  at  $60.00  and 
the  costs  of  prosecution  taxed  at  $60.35,  and 
to  stand  committed  to  the  Jail  of  said  coun- 
ty In  default  of  the  payment  of  said  fine  for 
a  period  of  SO  days."  Also  the  following  In- 
dorsement: "Re<»lved  tbe  within  writ  on 
this  15th  day  of  July,  1911,  and  executed  on 
the  15th  day  of  July  1911  'by  locking  Jake 
Harry  In  county  Jail.  G.  W.  Hogan,  Sher- 
iff." Petitioner  alleges  that  on  the  15tb  day 
of  August,  1911,  bis  term  of  Imprisonment 
expired  under  the  commitment  A  stipula- 
tion was  filed  signed  by  counsel  for  petition- 
er and  A.  Y.  Coopege,  county  attorney,  ap- 
pearing for  respondent,  G.  W.  Hogan,  sher- 
iff, waiving  the  presence  of  tbe  petitioner  and 
respondent,  and  submitting  the  canae  upon 
the  facts  as  shown  by  the  petition. 

[21  The  commitment  in  this  case  does  not 
conform  to  the  requirement  of  the  statute, 
which  Is  as  follows:  Section  6020,  Snyder's 
Sts.,  provides:  "When  a  Judgment,  except  of 
death,  has  been  pronounced,  a  certified  copy 
of  tbe  entry  thereof,  upon  the  minates,  must 
be  forthwith  furnished  to  tbe  officer,  whose 
duty  It  is  to  execute  tbe  Judgment,  and  no 
other  warrant  or  authority  Is  necessary  to 
Justify  or  require  Its  execution."  Section 
6921  provides:  "If  the  judgment  Is  for  a  fine 
alone,  execution  may  issue  thereon  as  on  a 
Judgment  In  dvll  action."  Section  6922  pro- 
vides: "If  the  jn^rment  be  imprisonment,  or 
fine  and  Imprisonment  until  such  fine  be  paid, 
tbe  defendant  most  forthwith  be  committed 
to  the  custody  of  the  proper  officer,  and  by 
him  detained  until  tbe  Judgment  be  complied 
with." 

Tbe  petition  does  not  contain  a  copy  of 
the  Ju^mrat,  and  It  will  be  assumed,  noth- 
ing to  the  contrary  appearing  In  the  peti- 
tion or  exhibits  attached  thereto,  that  tbe 
Judgment  pronounced  directed  that  the  de- 
fendant be  Imprisoned  until  the  fine  Imposed 
be  satisfied  according  to  law,  although  It  la 
evident  that  the  judgment  was  not  so  en- 
tered. While  no  particular  form  of  language 
is  prescribed  by  our  criminal  procedure  act 
for  pronouncing  and  raitering  a  Judgment  of 
conviction  In  a  criminal  case,  a  pr<q>er  Judg- 
ment when  pronounced  and  entered  should 
recite  that  at  tbe  time  appointed  by  the 
court  for  pronouncing  Judgment  the  defend- 
ant appeared,  and  that  he  was  Informed  by 
the  court  or  by  the  clerk  under  its  direction 
of  the  nature  of  the  charge  against  him,  his 
plea  thereto  and  tbe  verdict  thereon,  and 
that  he  was  then  asked  whether  he  had  any 
legal  cause  to  show  why  judgment  should 
not  be  prononuMd  against  blm ;  that  ttiere- 


•For  otiMr  eases  sm  sams  teplo  and  aeetlon  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  K«r  No.  Seriea  Jk  Bep'r  ladnsa 


Digitized  by 


Google 


728 


U7  PACIFIC  BEPORTSB 


upon  the  defendant  was  adjudged  to  be  guil- 
ty of  the  offense  charged  &b  found  by  the 
Jury,  or  by  the  court,  where  a  Jury  Is  waiv- 
ed, or  apon  a  plea  of  guilty  when  bo  enter- 
ed ;  and  that  where  the  Jury  assess  the  pun- 
ishment he  be  punished  as  has  been  deter- 
mined by  the  Jury,  otherwise  as  by  the 
court,  as  provided  by  law.  Where  a  defend- 
ant Is  adjudged  to  pay  a  fine  and  that  he 
be  Imprisoned  until  the  fine  is  satisfied,  the 
extent  of  such  Imprisonment  should  be  spe- 
cifically stated,  and  a  proper  commitment 
should  contain  a  full  recital  of  the  Jui^puent 
as  entered. 

[1]  Section  6207,  Snyder's  Sts.,  provides: 
"No  court  or  Judge  shall  Inquire  Into  the  legal- 
ity of  any  judgment  or  process,  whereby  the 
party  Is  In  custody,  or  discharge  him  when  the 
term  of  commitment  baa  not  expired  in  either 
of  the  cases  following.  •  •  •  2nd.  Upon 
any  process  issued  on  any  final  Judgment  of 
a  court  of  competent  jurisdiction."  Under 
this  provision  of  the  statute  we  can-  only 
look  to  the  record  to  see  whether  a  Judgmwit 
was  rendered.  We  have  no  power  to  reform, 
correct,  or  modify  the  same  unless  the  rec- 
ord is  before  the  court  on  appeal.  In  re 
McNanght,  1  Okl.  Cr.  628,  99  Paa  241 ;  Bx 
parte  Mingle,  2  Okl.  Cr.  708,  101  Pac.  68. 

[3]  It  would  appear  from  the  memoranda 
on  the  commitment  that  the  defendant  was 
also  committed  for  the  nonpayment  of  costs. 
While  a  defendant  may  be  Imprisoned  for 
nonpayment  of  fine,  he  can  not  be  Imprison- 
ed for  nonpayment  of  costs.  -Bectlon  6917, 
Snyder's  Sts.,  provides:  '*A  jndgment  that  the 
defendant  pay  a  fine  may  also  direct  that 
be  be  Imprisoned  until  the  fine  Is  satisfied, 
specifying  the  extent  of  the  Imprisonment, 
which  cannot  exceed  one  day  for  every  two 
dollars  of  the  fine."  Under  this  provision  of 
the  statute,  the  petitioner.  In  addition  to  the 
sentence  of  thirty  days  Imprisonment,  could 
only  be  Imprisoned  for  a  period  not  to  ex- 
ceed 25  days  to  satisfy  the  fine. 

[4,  S]  The  roads  and  highways  act  provides 
(section  7794,  Snyder's  Sts.):  "Any  person 
working  upon  the  public  road  In  lien  of  pay- 
ment of  fine  and  costs  shall  be  allowed  a  cred- 
it of  one  dollar  ($1)  per  day  on  such  fine  and 
costs."  Where  a  prisoner  works  upon  the 
county  road,  be  Is  entitled  to  a  credit  upon  the 
fine  of  $1  per  day  In  addition  to  the  $2  allow- 
ed under  section  6917,  supra,  in  satisfaction 
of  the  fine.  In  so  far  as  this  provision  relates 
to  costs,  it  is  void.  The  Imposing  of  the 
payment  of  the  costs  of  the  prosecntlon  as 
a  part  of  the  fine  Imposed  is  unauthorized 
by  the  statutes.  Costs  are  unknown  to  the 
common  law,  and  otir.  statutes  only  authorize 
imprisonment  for  the  nonpayment  of  the  fine 
imposed,  and  the  power  to  punish  by  fine 
and  imprisonment  until  such  fine  be  paid 
does  not  Include  the  power  to  add  to  such 
fine  the  costs  of  the  prosecution,  and  ad- 
Judge  that,  upon  a  failure  to  pay  Badk  oostii 


they  shall  be  satisfied  by  imprisonment  as 
a  part  of  the  fine. 

The  only  que6ti<m  tax  onr  determination 
is*  Has  the  Judgment  and  sentence  In  tbe 
case  been  executed  and  satisfied?  Presum- 
ing that  tbe  Judgment  in  this  case  waf  prop- 
erly rendered,  the  term  of  oommKment 
should  expire  not  later  than  September  9, 
1911.  We  therefore  find  that  the  term  of 
commitment  did  not  expire  until  one  day 
after  the  filing  of  the  ai}pIication. 

For  this  reaaoD,  the  ai>plicatton  wlU  be  de- 
nied- 

rURUAN,  P.  3.,  and  ABUSTBONO,  J« 
e<HKar. 


OlilVEB  TYPEWBITSB  GO.  T.  BUBTMER 
&  RAMSEY. 

(Supreme  Ooort  of  New  Bfedco.   Aug.  2L, 
IWl.) 

Triai.  (I  384*)— DisuissAi^RuLiNOS  OH  Mo- 
tion—NscssaiTT. 

Since  defendants,  upon  denial  of  their  mo- 
tion to  dismiBs  at  the  dose  of  plaintiifs  case 
and  before  defendants  had  rested,  were  entitled 
to  proceed  with  their  case,  it  was  error  on  tak- 
ing the  motion  under  advisement  to  render  judg- 
ment for  plaiutifl  witliont  ruling  upon  tbe  mo- 
tion or  giving  defendants'  attorney  notice  of 
its  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
g.  S  900;  Dee.  Dig.  |  881*] 


Appeal  from  District  Omxt,  Bernalillo 
County ;  before  Justice  Ira  A.  Abbott 

Action  by  the  Oliver  Typewriter  Company 
against  Bnrtner  &  Ramsey.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
motl<Mi  to  set  aside  the  judgment  defendants 
appeal.  Reversed  and  remanded  for  further 
proceedings. 

This  action  was  originally  brought  In  the 
justice  court  of  precinct  26,  Bernalillo  coun- 
ty, to  recover  the  sum  of  $13.30  freight 
charges  upon  four  Oliver  typewriters;  the 
Oliver  Typewriter  Company,  appellee  herein, 
being  plaintiff  in  the  courts  below.  Judg- 
ment was  rendered  in  tbe  Justice  court  dis- 
missing the  case  "on  the  ground  that  a  for- 
eign corporation  cannot  wiforce  its  contracts 
made  in  this  territory  without  first  comply- 
ing with  the  statutes."  Notice  of  appeal 
was  given  by  the  plaintiff  and  appeal  dnly 
taken  to  the  district  court  on  August  23, 
1909.  Upon  trial  "de  novo"  In  the  district 
court,  at  the  close  of  appellee's  case,  appel- 
lants moved  to  dismiss  the  case  upon  the 
grounds  "that  plaintiff  was  a  foreign  corpo- 
ration, not  having  complied  with  the  laws 
of  the  territory,  attempting  to  sue  upon  an 
alleged  contract,  which,  if  made  at  all,  was 
made  In  the  territory  and  hence  no  legal 
capacity  to  sue."  This  motion  was  made  or- 
ally, was  argued  by  counsel,  and  taking  un- 
der advlsemoit  by  tbe  court  Sevtfal  days 
thereafter,  to  wit  on  the  17tb  of  September, 
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A.  D.  1909,  tbe  court  rendered  Judgment  In 
favor  of  tbe  appellee  in  the  sum  of  $6.65; 
the  said  judgment  being  as  follows:  "Oliver 
Typewriter  Co.  v.  Burtner  &  Ramsey.  7970. 
Tbe  above  catise  coming  on  to  be  heard  on 
the  testimony  adduced  on  tbe  part  of  the 
irialntlff,  jury  bavlng  been  waived  by  both 
parties  and  tbe  court  bavlng  heard  B.  W.  D. 
Bryant  attorney  for  plaintUf,  and  Miss  Nellie 
C.  Brewer,  attorney  for  defendant  Burtner, 
and  tbe  court,  being  folly  advised,  finds  tbe 
issues  for  the  plaintiff.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  said 
plaintiff,  tbe  Oliver  Typewriter  Company,  do 
bave  and  recover  from  tbe  said  defendant 
firm,  Burtner  ft  Ramsey,  and  from  the  Indl- 
Tldnals  composing  the  partnership,  of  O.  A. 
Burtner  and  G.  8.  Ramsey,  tbe  sum  of  rix 
and  alxty-flre  hnndredtbs  (¥6.60)  dollars,  to- 
gettaer  with  the  costs  of  this  suit,  and  that 
axecntlon  lissue  therefor."  On  October  2, 
1909.  tbe  appellants  moved  to  vacate  and  set 
aside  Bald  judgment.  Tbls  motion  was  de- 
nied. From  tbe  action  of  tb»  court  the  ap- 
pellants prayed  an  appeal,  which  was  duly 
allowed.  The  court  also  signed  and  settled 
a  bill  of  exc^ions  setting  forth  Oie  facts 
relating  to  tbe  trial,  and  entering  of  judg- 
ment wlildi  were  not  otherwise  of  record 
In  such  bill  of  exceptions,  so  signed  and  set- 
tled, appears  tbe  following  statement  of  tbe 
proceedln0i  had  at  that  time:  "That  bereto- 
fbre,  and  on  tbe  28d  day  of  August,  1900,'  at 
tbe  county  ot  BemalUIo  and  territory  of 
New  Uezlco,  this  came  came  on  for  trial  in 
tbB  district  coort  before  the  judge  of  said 
conrt  sitting  in  chambers,  jury  trial  having 
been  waived,  upon  an  appeal  from  the  jus- 
tice court  of  precinct  26  taken  by  the  plain- 
tiff herein;  and  thereupon  came  the  attor- 
ney for  the  plaintiff  and  presented  his  tes- 
timony to  tbe  court,  and  thereupon  and  at 
tivs  close  ot  plaintiff's  case  the  attorn^  for 
defendants  offered  ho  evidoice  In  open  court, 
bnt  orally  moved  to  dismiss  plalntUTa  suit 
for  Um  reason  that.  If  tbe  plaintiff  was  su- 
ing upon  any  contract.  It  was  upon  a  con- 
tract made  In  this  territory,  and  that  plain- 
tiff was  a  foreign  corporation  not  having 
complied  wltb  tbe  laws  of  tbe  territory  of 
New  Mexlcot  and  hence  had  no  legal  capac- 
ity to  sae^  upon  which  said  motion  the 
court  heard  counsel  for  plaintiff  and  defend- 
ants. And  thereafter  tbe  conrt  In  this  cause 
rradered  Judgment  on  the  17tb  day  ot  Sep- 
tember, 1909,  in  favor  of  plaintiff,  bnt  that 
said  defendants  had  no  knowledge  or  notice 
that  said  judgment  bad  been  rendered,  and 
had  no  opportunity  to  except  either  to  the 
ruling  of  the  court  or  to  tbe  judgment  ren- 
dered until  attorney  for  defendants  returned 
to  the  dty  and  found  execution  had  been  lev- 
led  and  collected,  unless  through  tbe  fact 
that  EL  W.  Dobson.  Esq.,  an  attorney  of  this 
conrt  In  whose  oflloe  Miss  Brewer,  the  attor- 
ney of  record  for  tlie  defendants  and  who 


conducted  the  case  throughout  for  them,  was 
employed  as  derk  and  stenographer,  was  in 
the  courtroom  at  the  time  the  Judgment  was 
rendered,  and  was  Informed  what  Judgment 
was  rendered,  the  court  mistakenly  assum- 
ing that  the  case  was  his,  and  that  Miss 
Brewer  was  acting  for  him  In  the  matter,  as 
she  had  represented  him  many  times  In 
court,  and  this  was  her  first  contested  case 
in  this  court  on  ber  own  account;  where- 
upon these  defoidants  Immedlat^y,  and  on 
tbe  2d  day  of  October,  1909,  filed  a  motion  to 
set  a^e  judgment,  and  excepted  to  the  ml- 
Ing  of  the  conrt  and  rendition  of  Jndgmoit, 
and  still  excepts.** 

Ndlle  O.  Brewer,  for  apptilants.  B.  W.  D. 
Bryan,  for  appellee. 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellants  assigns  nine 
grounds  of  error,  but  an  examination  of  tbe 
same  discloses  the  fact  tbiat  six  of  tbe  as- 
tf^^ents  are  to  the  same  general  effect, 
and  can  be  disposed  of  as  one  assignment. 
Tbe  remaining  three  assignments  are  aban- 
doned by  counsel  and  need  not  be  considered. 

The  contention  of  counsel  for  the  appel- 
lants is  that  tbe  judgment  rendered  by  the 
conrt  after  the  motion  to  dismiss  had  been 
taken  under  advisement,  without  notice  of 
the  disposition  of  the  motion  to  dismiss,  was 
void,  and  should  have  been  set  aside  on  mo- 
tion. An  examination  of  tbe  record  in  this 
case  falls  to  show  that  the  trial  court  ever 
made  any  disposition  whatever  of  the  mo- 
tion to  dismiss,  unless  it  can  be  said  that  the 
entry  of  the  final  judgment  in  effect  denied 
tbe  motion.  Under  the  facts  in  this  case, 
however,  we  are  of  the  opinion  that  the  en- 
try of  final  judgment  in  tbe  manner  and 
form  it  was  altered  in  this  case  did  not  dis- 
pose of  tbe  pending  motion  to  dismiss.  It 
appears  from  the  record  and  bill  of  excep- 
tions that  the  motion  to  dismiss  was  made 
at  the  conclusion  of  tbe  appellee's  case,  and 
t)efore  tbe  appellants  bad  offered  any  tes- 
timony whatever,  and  It  nowhere  appears  In 
the  record  that  tbe  appellants  had  rested 
their  case  prior  to  making  the  motion  to  dis- 
miss. Under  such  circumstances,  the  ap- 
pellants, upon  a  denial  of  the  motion  to  dis- 
miss, would  undoubtedly  have  had  the  right 
to  proceed  with  their  case  and  introduce  evi- 
dence. Tbe  court,  by  entering  tbe  judgment 
set  out  in  tbe  statement  of  facts,  without 
ruling  upon  the  motion  to  dismiss,  or  giving 
notice  to  counsel  for  appellants,  dearly  de- 
prived appellants  of  this  right 

For  the  reasons  stated  herein,  judgment  of 
the  lower  court  la  reversed  and  the  cause 
remanded  for  further  proceedings  not  Incon- 
sistent with  tbe  views  expressed  herein. 

POPE,  a  J.,  and  McFIB,  PARKBB,  ROB- 
ERTS, and  HECHEM,  JJ^  ooncor. 
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ASIZONA  ft  G.  B.  00.  OF  NEW  MEXICO  v. 
DENVER  &  B.  O.  B.  GO. 

(Sapmne  Oourt  of  New  Mexico.   Aug.  3S, 
1911.) 

1.  Appeal  and  Ebbob  (|  1078*)— Bbthw— 
Waiveb. 

Assignments  of  error  not  considered  in 
brieCs  or  npOQ  oral  arg^ument  will  be  deemed 
abandoned. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  GenL  Dig.  f|  42S6-42S1;  Dec.  Dig.  | 
107&*] 

2.  Appeal  and  Ebbob  (|  1007*}— Fobheb  Db> 
oiBioN  AS  IiAw  or  Case. 

A  question  disposed  «E  npon  a  fomier  ap- 
peal becomes  the  settled  law  «  the  ease  upon  a 
second  appeal. 

[Bd.  Note.— Fttr  other  caaes,  see  Appeal  and 
Error,  Cent  Dig;  H  4858-1966;  Dee.  Dig.  I 
1097.^] 

3.  Railboads  d  55*)— OowFucrnia  Loca- 

TIONB. 

Proof  hj  a  railroad  company  of  its  prior, 
and  therefore  better,  right  to  the  occupancy  of 
a  ri^t  of  way,  is  sufficient  to  make  its  action 
for  an  injanction  against  a  trespass  or  inter- 
ference by  another  railroad  company  cognizable 
in  equity. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  127-128;   Dec.  Dig.  I  65.*] 

4.  Bailboadb  (I  63*)— LoGATion— What  Gon- 

SUTDTBB. 

To  coostltute  a  Talld  location  of  a  pro- 
posed railroad,  there  must  be  a  surrey  and  ac- 
tual staking  out  of  the  proposed  line  npon  the 
ground,  and  an  adoption  of  such  surrey  by  the 
company's  directors  as  its  permanent  tight  of 
way. 

[Sd.  NotOv— For  other  cat— ■  see  Bailroads, 
Cent  Dig.  H  121.  122;  Dee.  big.  f  63.*] 

6.  Bailboads  (f  63*)— BiQHT  or  Wat— Adop- 
tion. 

In  an  action  by  a  railroad  company  to  en- 
join another  railroad  from  trespassing  on  its 
right  of  way,  evidence  held  to  support  a  finding 
that  at  a  particular  crossing  plaintiff  bad  ac- 
tually made  and  staked  out  a  survey,  and  had 
adopted  such  survey  as  the  definite  location  of 
its  road. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig,  H  121,  122;  Dec  Dig.  |  53.*] 

e.  Appeal  and  Ebbob  (S  1009*)— Review- 

ConFLicTiNa  Evidence. 

Where  the  evidence  in  an  action  for  an 
injunction  is  conflicting,  specific  findings  of 
foct  will  not  be  diatuthed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8870-3878;  Dec.  Dig.  | 
1009.*] 

T.  Appeal  and  Ebbob  (S  1054*)— Review— 
Babulesb  Ebbob— Aduissioh  or  Evidence. 
Erroneous  rulings  as  to  the  admissibility 

of  evidence  in  a  case  tried  by  the  court  are  not 

necessarily  safficient  to  call  for  a  vacation  of 

tlie  judgment  below. 
[Ed.  Note.— For  other  eases,  see  Appeal  and 

Error,  Gent  Dig.  «|  4181^  tiSO;  D«&  Dig.  | 

1054.'] 

Appeal  from  District  Oourt,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  for  an  Injunction  by  the  Arizona  ft 
Colorado  Railroad  CompaDy  of  New  Mexico 
against  the  Denver  ft  RJo  Grande  Ballroad 


Oompanr.    Decree  for  plalntiUT  and  defend- 
ant appeals.  Affirmed. 
See,  also,  13  N.  U.  845^  84  Pac.  101& 

Bfar  2S,  1906,  the  plaintiff  filed  Its  bill  of 
complaint  asalnat  the  defoidant  in  tbe  dis- 
trict court  for  San  Juan  connty,  alleglns,  In 
substance,  that  It,  tbe  idalntUt  was  a  cmpor- 
aOon  (WBUdnd  under  tbe  laws  ot  New  Mex- 
ico In  Octobor,  1804,  antbortsed  to  oonstract, 
maintain,  and  operate  a  railroad  In  said  tet- 
ritory  from  a  point  on  the  bonndary  line  be- 
tween New  Mexico  and  Colorado  near  where 
Las  Animas  river  crossee  the  same,  through 
said  county  of  San  Juan  and  otfaor  counties 
of  said  territtoy,  to  a  point  on  -Qie  bonndaiy 
line  betireen  It  and  tbe  territory  of  Arinma, 
near  a  point  vhem  tbe  San  Frandsoo  riv« 
crosses  It^  a  distance  in  all  of  aboat  SOO 
miles ;  that  it  had  complied  with  the  reqiilr» 
molts  of  law,  wbldi  are  prerequldte  to  its 
entering  upon  the  work  and  business  for 
which  it  was  Incorporated,  and  had  there- 
after In  said  San  Juan  county,  from  said 
point  in  tbe  bonndary  line  betwwa  New 
Mexico  and  Colorado  souQi  to  tbe  town  of 
Farmlngton,  in  said  county,  a  distance  of 
about  28  miles,  completed  its  surveys  for  said 
portloD  of  its  proposed  line  of  railroad,  bad 
fixed  and  determined  its  location,  had  mark- 
ed and  staked  the  same  on  the  ground,  bad 
made  for  filing  a  map  and  profile  thereof  and 
was  about  to  file  the  same  as  required  by 
law,  within  a  reasonable  time,  and  that  it 
had  adopted  such  location.  It  further  alleg- 
ed that  it  had  agreed  with  all  but  one  of  the 
private  owners  of  the  land  on  which  its  loca- 
tion had  been  fixed,  as  aforesaid,  upon  tbe 
compensation  to  be  paid  for  the  taking  and 
use  of  said  land  and  right  of  way,  and  that  In- 
struments In  writing  embodying  such  agree- 
ments had  been  made  and  executed  between 
It  and  said  several  landowners,  and  notice 
thereof  filed  for  record  in  the  ofiice  of  the 
clei^  of  said  county;  that  its  said  work  of 
surveying  and  marking  its  location  on  the 
groand.  preparing  maps  thereof,  securing  the 
right  of  way  therefor,  and  other  things  of  like 
nature  had  been  done  at  great  expense ;  that 
as  a  result  tbe  route  and  location  it  bad  thus 
laid  out  and  adopted  was  the  best  possible 
one  for  the  construction  and  operation  of  a 
railroad  between  Farmlngton  and  tbe  point 
In  the  northern  boundary  line  of  tbe  terri- 
tory from  which  it  proposed  to  construct  a 
railroad  as  above  stated. 

The  plaintiff  further  averred  that  the  de- 
fendant had  full  actual  Imowledge  of  all  Its, 
tbe  plaintiff's,  doings  in  the  premises,  as 
above  set  forth,  including  tbe  agreunents 
made  wiOi  landowners,  and  that  long  after 
ancb  proceediogB  by  Qie  plaintiff  the  defend- 
ant nndertook  and  began  the  construction  of 
a  parallel  line  of  railroad  from  a  point  near 
fbat  to  wbldi  tlie  plaintiff's  said  location  er- 
tends  in  the  northern  boundary  line  ct  New 
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Mexico  to  Bald  town  ot  Fannii^Kni.  and 
tbat,  without  necessity  and  wrongfoUy,  It 
liaa  entered  upon  the  plalntUTs  aald  location 
and  sought  to  destroy  Its  us^alneBB  Hot  tbe 
plaintiff  by  staking  out  a  Iocatl(m  for  its  own 
railroad  npon  portions  of  the  plaintiff's  said 
location ;  that,  under  the  pretense  of  laying 
out  necessary  crossings  over  the  plaintiff's 
said  location,  It  has,  although  each  end  <^  its 
own  proposed  location  Is  on  the  same  dde  of 
and  near  to  the  plaintiff's  location,  laid  ont 
Its  own  proposed  route  to  cross  that  of  the 
plaintiff  no  less  than  8  times  In  said  distance 
of  about  28  mllee;  and  that  such  proposed 
crossings  are  not  made  at,  or  nearly  at,  right 
angles  with  the  plaintiff's  said  location,  but 
in  some  Instances  extend  along  It  and  occupy 
as  much  as  a  thousand  feet  of  Its  length,  and 
besides  that,  defendant  proposes  to  make  such 
pretended  crossing  at  grades  substantially  dif- 
ferent from  those  established  at  such  points 
for  the  plaintiff's  said  location,  all  of  which 
plaintiff  says  la  done  and  threatened  for  the 
pnrpose,  and.  If  permitted,  will  have  the  effect 
of  substantially  depriving  the  plaintiff  of  Its 
said  location,  and  rendering  the  same  wholly 
useless  as  a  route  for  the  construction  and 
practical  operation  of  a  railroad.  It  was  al- 
so alleged  that,  as  one  of  the  means  to  be  em- 
ployed by  the  defendant  to  deprive  the  plain- 
tiff of  Its  location,  the  defwdant  purposed 
and  threatened  to  li^tnte  condemnation  pro- 
ceedings to  secure  a  right  of  way  and  location 
for  itself,  including  portions  of  the  plaln- 
tUTs said  location,  and  In  such  prpceedings 
to  Ignore  the  plalntUTs  rights  and  act  with- 
out notice  to  the  plalntlfC,  and  only  against 
the  owners  of  the  land  on  which  tiie  plaln- 
tlfTs  location  was  laid  out  The  plaintiff 
concluded  with  the  usual  auctions  of  the 
need  of  equitable  relief,  and  with  a  prayer 
that  the  defendant  be  joined  from  contin- 
uing its  alleged  acts  of  encroachment  The 
defendant  demurred  to  the  complaint  on  the 
ground  that  facts  were  not  stated  sufficient 
to  c(mstltute  a  cause  of  action  against  the  de- 
fendant for  the  relief  prayed  for,  or  any  ro- 
ll^ whatever.  The  demurrer  was  sustained 
by  the  district  court  and  final  Judgment  en- 
tered dismissing  the  complaint,  with  costs  to 
the  defendant  AX9>eal  was  takoi  thwefrom 
to  this  court 

In  this  court  the  Judgment  of  the  lower 
court  dismissing  the  complaint  was  revers- 
ed and  the  cause  remanded,  with  Instruc- 
tions to  reinstate  the  cause  and  overrule  the 
demurrer.  A.  &  a  R.  K.  Co.  v.  D.  &  R.  O.  R. 
a  Co.,  IB  N.  M.  357,  84  Pac  1018.  Answer 
was  thereupon  filed,  which  It  wUl  not  be  nec- 
essary to  set  out  in  detail,  further  than  to 
say  that  It  puts  In  Issue  every  material  alle- 
gation of  theconri^alntand  In  particular  the 
good  faith  of  the  plaintiff  In  locating  Its  al- 
lied line,  the  character  of  tbat  line  with 
reference  to  whether  it  was  the  best  line 
possible,  the  ability  of  the  plaintiff  to  con- 
»<truct  its  proposed  line  of  railroad,  the  adop- 
tion. In  accordance  with  law,  of  the  allied 


line  of  plaintiff,  the  knowledge  of  or  notice 
to  defendant  of  the  pre-existence  of  any  def- 
initely located  line  of  plaintiff  before  the  de- 
fendanC  located  its  line  and  began  construc- 
tl<m  thereof,  and  the  plaintiff's  right  to 
maintain  this  action  In  equity.  The  court 
referred  the  issues  as  so  made  up  to  an  ex- 
aminer to  take  the  proofs  and  report  the 
uame  to  the  court  To  this  action  of  the 
court  the  defendant  objected  and  excepted, 
but  upon  this  appeal,  appears  to  have  aban- 
doned any  question  relative  to  the  procedure 
of  the  court  In  so  referring  said  cause.  In 
due  course,  the  examiner's  report,  consisting 
of  over  two  thousand  pages  of  testimony  and 
exhibits,  was  filed.  Upon  hearing  before  the 
court  some  273  objections  to  the  referee's  re- 
port Including  objections  to  the  admission 
and  rejection  of  testimony,  were  ruled  upon 
by  the  court  After  full  hearing,  the  court 
below  made  its  findings  of  fact,  and  conclu- 
sions of  law  In  favor  of  the  plaintiff,  and  the 
decree  was  entered  in  accordance  with  such 
findings.  The  terms  of  the  decree  are  not 
material  to  a  determination  of  the  issues  In- 
volved ber^n.  Tb»  case  Is  now  before  this 
conrt  on  appeal  txam  said  decree^ 

Frank  W.  Oancy  and  B.  N.  ClBtk,  for  ap- 
p^nt  Citron  ft  Gortner.  Rltter  ft  Budia- 
nan,  and  H.  B.  Feigusson,  for  appelleew 

WRIGHT,  J.  (after  stating  the  facts  as 
alMve).  Appellant  assigns  217  grounds  of  er- 
ror, but  as  is  usually  the  case  where  assign- 
ments are  so  numerous,  a  large  majority  of 
same  are  merely  varlatlonB  of  the  same  gene- 
ral proposition. 

[1]  Under  the  oral  argument  of  this  case 
counsel  confined  themselves  to  a  discussion 
of  the  assignments  considered  in  the  brlelb 
filed  herein.  It  will  not  be  necessary,  there- 
fore, for  us  to  notice  In  detail  any  of  the  as- 
signments of  error  not  so  considered  by  coun- 
sel, as,  under  the  well-established  practice 
of  this  court  asslgnmoits  of  error  not  con- 
sidered In  the  briefs  or  upon  oral  argument 
will  be  deemed  to  have  been  abandoned. 
Gregory  t.  Gasaan,  IB  N.  H.  110  Pa& 
574. 

[2]  Upon  a  former  appeal  of  this  case — A. 
&  0.  R.  R.  Co.  V.  D.  ft  R.  O.  R.  R.  Co.,  13  N. 
U.  357,  84  Pac.  1018— this  court  speaking 
through  Mr.  Justice  Abbott  held  tbat  the 
facts  well  pleaded  established  a  vested  Inter- 
eat  In  the  plaintiff  suffldoit  to  enable  It  to 
Invoke  the  Jurisdiction  of  a  court  of  equity. 
This  question  having  been  disposed  of  upon 
the  former  appeal  became  and  is  the  settled 
law  of  this  case.  Dye  v.  Grary,  13  N.  M. 
439,  86  Pac.  1088,  9  B.  A.  (N.  S.)  1136. 
The  cause  is  now  before  us  upon  the  merits 
under  the  pleadings  so  determined  to  be  suf- 
ficient upon  the  former  appeal.  With  one 
exception,  which  will  be  considered  separate- 
ly, the  appellant  admits  that  the  facts  found 
by  the  conrt  aze  sufficient  to  sustain  the  de- 
deeu 
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The  first  proposition  adranced  by  the  ap- 
pellant Is  that  apiKlleQ  was  never  In  posses- 
sion of  Its  alleged  right  of  way  and  bad  noth- 
ing for  the  protection  of  which  this  suit 
conld  be  brought  Counsel  for  the  appellant 
contend  that  this  court  upon  the  former 
appeal  declared,  as  the  law  of  this  case,  that 
It  was  necessary  for  the  appellee  to  prove 
actual  physical  possession  of  the  right  of  way 
In  controversy  at  the  time  of  the  alleged  un- 
lawful Intrusion  by  the  appellant.  In  order 
to  support  its  action  In  a  court  of  equity. 
A  careful  reading  of  the  opinion  falls  to  dis- 
close any  such  holding.  Upon  the  former 
appeal  the  question  was  upon  the  sufficiency 
of  the  complaint  In  Its  complaint  appellee 
alleged  that  It  was  the  owner  of  the  location 
surveyed  and  staked  out  by  it  upon  the 
ground  and  In  possession  thereof,  and  that 
such  possession  had  been  Interfered  with  by 
wrongful  acts  on  the  part  of  the  appellant, 
and  was  Jeopardized  by  the  threatened  con- 
tiouance  thereof.  In  passing  upon  the  suf- 
ficiency of  such  allegations,  the  court  says: 
"The  defendant  further  urges  that  the  title 
to  the  portions  of  the  plainttfTs  allied  lo- 
cation now  In  question  is  by  the  complaint 
shown  to  be  In  dispute  between  the  plaintiff 
and  defendant  and  that  the  former  must 
therefore  establish  Its  title  at  law  twfore  it 
can  have  the  aid  of  a  court  of  equity  to  pro- 
tect it  We  do  not  so  Interpret  the  com- 
plaint We  understand  It  to  charge  that  the 
defendant  having  actual  notice  and  knowl- 
edge of  the  plaintiff's  interest  and  rights 
in  the  premises  is  unlawfully  and  without 
any  claim  of  right  seeking  to  deprive  It  of 
them  by  a  series  of  wrongful  acts  already  be- 
gun and  threatened  to  be  continued  up  to  the 
point  of  the  complete  ouster,  and  disposses- 
sion of  the  plaintiff."  In  the  case  of  Slouz 
City  *  D.  M.  Ry.  Co.  v.  Chicago,  M.  &  St  P. 
Ry.  Co.  (C.  C.)  27  Fed.  770,  a  case  practical- 
ly on  "all  fours"  with  the  case  at  bar.  Judge 
tshlraa  said:  "There  Is  but  one  controversy 
In  the  cause,  and  that  Is,  Which  company  has 
the  prior,  and  therefore  better,  right  to  the 
occupancy  of  the  premises  in  dispute  for  the 
purpose  of  constructing  and  operating  Its 
line  of  railway.  •  •  •  It  is  certainly  eq- 
uitable that  a  company  which  In  good  faith 
surveys  and  locates  a  line  of  railroad  and 
pays  the  expense  thereof  should  have  a  prior 
claim  for  the  right  of  way  for  at  least  a 
reasonable  length  of  time.  The  company 
does  not  perfect  its  right  to  the  use  of  the 
land  as  against  the  owner  thereof  until  it  has 
paid  the  damages,  but  as  against  a  railroad 
company,  It  may  have  a  prior  and  better  eq- 
uity." See,  also,  Railway  Co.  T.  AIlli^  99 
U.  8.  463,  25  L.  Ed.  438. 

[3]  It  appears,  therefore,  that  proof  of  a 
prior  and  better  right  to  the  occupancy  of  the 
right  of  way  in  dispute  Is  sufficient  to  make 
this  action  cognizable  In  equity.  Did  the  ap- 
pellee have  such  prior,  and  therefore  better, 
right  to  the  occupancy  or  possession  of  the 
rlKbt  of  way  In  diapute?   In  other  vord^ 


did  the  appellee  have  ■  valid  prior  location 
of  the  ri^t  of  way  in  question? 

[4]  It  is  admitted  by  all  parttes  that,  to 
constitute  a  valid  location  of  a  proposed  rail- 
road within  this  Jurisdiction,  there  must  be: 
(1)  A  survey  and  actual  staking  of  the  pro- 
posed, line  upon  the  ground;  (2)  the  adoption 
of  such  survey  by  the  board  of  director* 
as  ita  permanent  line  or  right  of  way. 

[6]  The  evidence  establishes  beyond  any 
question  that  the  surveys  were  actually  made, 
and  the  proposed  line  of  railroad  staked 
and  marked  upon  the  ground.  The  appel- 
lant contends,  however,  that  the  surveys  so 
made  were  never  adopted  by  the  board  of 
directors  of  the  Arizona  &  Colorado  Rail- 
road Company  of  New  Mexico,  as  required 
by  law,  and  that  therefore,  the  appellee 
never  had  any  title  to  or  rights  in  Its  alleged 
right  of  way  which  the  appellant  was  bound 
to  respect  Upon  this  question  the  court  be- 
low made  the  following  finding  of  fact: 
"(3)  That  Immediately  upon  its  organization 
as  aforesaid  the  plaintiff  company  proceeded, 
with  the  survey  and  location  of  a  line  of  rail- 
road down  the  said  Animas  valley  between 
the  said  points,  and  laid  out,  located,  and 
marked  upon  the  ground  by  stakes  set  In 
the  ground  a  line  of  railroad  between  the 
said  points,  to  wit,  between  the  boundary 
line  of  the  state  of  Colorado  and  the  terri- 
tory of  New  Mexico,  and  the  town  of  Farm- 
ington,  In  said  territory  of  New  Mexico,  and 
prior  to  the  1st  day  of  Jauuary,  1905,  adopt- 
ed the  said  line  so  surveyed,  located,  and 
marked  upon  the  ground  as  the  line  of  the 
definite  location  of  Its  railroad  between  said 
last  mentioned  points." 

The  priuted  record  In  this  case  is  very  vo- 
luminous, containing  2,500  pages;  and.  as  we 
deem  this  the  question  upon  which  this  case 
must  turn  for  affirmances  or  reversal.  It  Is 
necessary,  at  this  point  to  state  briefly  tbe 
testimony  bearing  thereon.  The  plaintiff  in 
the  lower  court  In  support  of  its  allegations 
offered  In  evidence  the  records  of  the  meet- 
ings of  Its  board  of  directors,  showing  the 
adoption  by  resolution  of  various  portions 
of  Its  surveyed  lines  In  San  Juan  county.  It 
also  placed  upon  the  witness  stand  a  witness, 
McFarland,  the  engineer  in  charge  of  Its  sur- 
vey parties,  and  who  actually  surveyed  and 
staked  out  the  right  of  way  In  question.  Tbe 
witness  McFarland  testified  without  objeo 
tlon  that  certain  maps  covering  a  surveyed 
line  from  the  Colorado  state  line  soutli  along 
the  valley  of  the  Animas  river  to  and 
through  the  town  of  Farmington -represented 
the  right  of  way  in  question  as  surveyed  and 
adopted  by  Its  board  of  directors.  It  was  al- 
so In  evidence  that  there  were  numeroua  sur- 
veys made  at  about  this  time  in  San  Juan 
county  by  the  ai^lee  for  the  purpose  of 
determining  the  best  possible  line  between 
Durango  in  the  state  of  Colorado,  and  Farm- 
ington, N.  M.,  and  from  thence  south  to  the 
Arizona  Un^  connecting  with  the  line*  ot  th» 
appellee  in  Arizona.  In  at  least  two  of  them 
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surveys,  tbe  engineer's  station  numbera  b^an 
at  zero  Id  Colorado,  running  tbence  sontb, 
with  conseeatlve  numbers.  It  also  appears 
that  there  were  other  engineer's  station  nnm- 
bera  commencing  at  "0"  and  running  in  con- 
secatlTe  order,  from  the  south  toward  the 
town  of  Farmington.  An  examination  of  the 
resolutions  from  the  mlnntes  of  the  board  of 
directors.  Introduced  hi  evidence,  discloses 
that  the  surveys  were  not  adopted  as  a  per- 
manent line  as  a  whole,  but  that  there  were 
varlons  resolutions  covarlng  Afferent  por- 
tions of  the  surveyed  lines.  In  none  of  the 
resolutions  does  there  appear  any  direct  ref- 
erence to  any  particular  englne^s  mai>. 
The  entire  distance  from  the  Colorado  state 
line  south  along  the  Animas  river  to  and 
through  the  town  of  Farmli^^n,  b^ng  tbe 
right  of  way  In  dispute,  Is  about  28  miles. 
No  question  Is  raised  as  to  the  adoption  by 
the  plaintiff  company  of  the  first  16  odd 
miles  from  the  state  line  of  Colorado  south 
to  and  through  the  town  of  Aztec.  This 
eliminates  from  the  discussion  two  of  the 
points  of  conflict,  described  and  referred  to 
in  the  testimony  as  the  "Whitney  and  Mc- 
Ewen  Crossings." 

Taking  the  various  resolutions  ofrered  In 
evidence,  together  with  the  maps  (also  In  ev- 
idence), we  find,  using  the  engineer's  station 
numbers  as  guides,  that  these  numbers  might 
be  applied  to  different  locations,  and  are  not 
absolutely  limited  to  that  portion  of  the  sur- 
vey between  the  towns  of  Aztec  and  Farm- 
ington In  dispute  of  this  suit.  Mr.  McFar- 
land,  however,  testified,  referring  to  the  maps 
(mentioned  above),  that  such  maps  Indicated 
and  described  the  right  of  way  as  surveyed 
and  adopted.  The  witness  McConnell  also 
Identified  the  lines  described  by  McFarland 
aa  tbe  survey  adopted  by  the  plaintiff  com- 
pany. Mr.  McConnell  also  testified  that,  aft- 
er tbe  line  was  adopted,  he  was  employed 
to  secure  rights  of  way,  and  was  furnished 
with  maps  and  profiles  showing  the  adopted 
line;  such  line  being  the  same  line  testified 
to  by  the  witness  McFarland.  All  of  these 
things  occurred  prior  to  the  time  that  the 
defendant  company  took  possession  of  any 
of  those  portions  of  the  right  of  way  In  dis- 
pute in  this  suit  Connsti  for  tbe  appellant 
argues  that  there  Is  no  resolution  showing 
the  adoption  of  that  portion  of  the  survey 
between  the  towns  of  Aztec  and  Farmington 
described  as  the  "Revised  survey,"  and  that 
the  appellee  In  offering  the  testimony  of  the 
witnesses  McFarland  and  McConnell  was  at- 
tempting to  prove  by  oral  testimony  acts  of 
the  board  of  directors  which  by  law  are  re- 
quired to  be  kept  In  writing  and  as  part  of 
the  records  of  the  corporation.  Couns^  for 
appellant  and  counsel  for  appellee  entered 
into  a  lengthy  discussion  of  this  question. 
Conns^  for  appellee  cites  the  case  of  U.  B. 
Bank  v.  Dandrldge,  12  Wheat.  64,  8  L  Ed. 
662.  Counsel  for  appellant  dtee  numerous 
cases  contending  that,  where  the  statute  re- 
qulxea  Oub  keefdng  of  written  records  of  di- 


rectors' proceedings  (as  la  the  case  in  New 
Mexico,  8  2S32,  C.  L.  of  1897),  oral  evidence  of 
corporate  acts  not  so  recorded  Is  admissible 
against  the  corporation,  but  onght  not  to  be 
admitted  on  behalf  of  the  corporation  against 
the  Interests  of  others.  While  a  considera- 
tion of  this  question  might  be  very  interest- 
ing, we  do  not  Snd  It  necessary  to  a  det^mi- 
natlon  of  the  Issues  of  this  case  to  determine 
whether  the  evidence  offered  by  appellee  was 
an  effort  to  establish  corporate  acts  by  parole 
or  not,  nor  do  we  think  it  necessary  to  deter- 
mine whether  the  resolutions  of  adoption  of- 
fered in  e^dence  by  the  appellee,  as  a  matter 
of  fact,  do  include  all  of  the  line  so  surveyed, 
located  and  marked  upon  tbe  ground  between 
the  state  line  of  Colorado  and  the  town  of 
Farmington. 

From  a  careful  examination  of  the  testi- 
mony, It  api)ears  conclusively  that  the  reso- 
lutions of  the  board  of  directors  show  the 
adoption  of  all  of  the  right  of  way,  except 
possibly  that  portion  near  the  town  of  Aztec 
referred  to  In  the  evidence  and  brlef^  as  the 
"Revised  survey."  This  portion  of  the  right 
of  way  Includes  "Young's  Crossing,"  one  of 
the  disputed  tracts,  and  the  one  of  whl<^  ap- 
pellant particularly  complains  as  never  hav- 
ing been  adopted  by  the  ap[>ellee  as  a  part 
of  Its  permanent  right  of  way.  It  further 
appears  from  the  testimony  and  the  findings 
as  to  this  particular  tract  that  tbe  appellee 
was  the  owner  of  same  by  direct  purchase 
prior  to  the  Institution  of  this  suit,  and  prior 
to  any  trespass  thereon  by  the  appellant  No 
legal  steps  whatever  were  taben  by  the  ap- 
pellant to  gain  possession  of  this  particular 
tract  until  after  the  institution  of  the  case 
at  bar,  and  It  further  affirmatively  appears 
from  the  testimony  and  findings  that  at  the 
time  of  the  threatened  trespass  the  appellant 
company  had  not  complied  with  any  of  the 
requirements  of  the  territorial  statutes  as 
to  the  adoption  of  Its  line.  The  appellee  was 
the  actual  owner  of  the  land  known  as 
"Toung's  Crossing,"  and  until  the  appellant 
had  paid  for  or  condemned  the  same  appel- 
lant had  no  rights  therein  whatever,  and  the 
appellee  could  protect  its  rights  to  the  same, 
regardless  of  whether  this  particular  piece 
of  right  of  way  had  been  actually  adopted 
as  a  permanent  location  by  specific  resolu- 
tion or  not  The  api>ellant  having  no  rights 
In  that  portion  of  the  right  of  way  known  as 
"Young's  Crossing,"  It  becomes  wholly  im- 
material for  the  purposes  of  this  discussion 
to  determine  whether  tbe  court's  finding  of 
fact  that  "prior  to  the  first  day  of  January, 
1906  (the  ai^ellee),  adopted  the  said  line  so 
surveyed,  located  and  marked  upon  the 
groimd  as  the  line  of  the  definite  location  of 
Its  railroad  between  said  last  mentioned 
points."  rinding  of  fact  No.  3  (quoted  su- 
pra) Is  sui^rted  by  the  testimony  in  so  far 
as  it  refers  to  "Young's  Grossing.'* 

[61  The  next  proposition  urged  by  appe- 
lant is  that  the  appdlee's  line,  as  located.  Is 
not  the  beet  obtainable  line.   Joined  with 
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this  proposition  Is  the  contention  that  appl- 
ies at  small  expense  can  get  a  better  line 
than  th«  one  Claimed  in  this  action,  and  that 
by  reason  of  sncb  facts  appellee  ought  not  to 
maintain  this  acti<m  in  equity,  having  a  com- 
plete remedy  at  law  In  damages.  A  great 
mass  of  testimony  was  introduced  bearing 
npon  these  questions.  Witnesses  for  the  ap- 
pellee testified  that  the  line,  as  surveyed  and 
adopted  by  appellee,  in  view  of  all  the  sur- 
rounding circumstances  and  conditions,  was 
a  practical  line,  and  the  best  that  could  be 
obtained.  Witnesses  for  the  appellant  testi- 
fied to  the  contrary.  Upon  such  conflicting 
testimony  the  coart  made  d^nite  and  specif- 
ic findings  of  fact  In  favor  of  the  appellee. 
Under  such  a  state  of  the  record,  tbls  court 
will  not  Inquire  further. 

Appelant  further  contends  that  appellee 
should  not  succeed  fbr  the  reason  that  it 
is  apparent  from  the  testimony  that  inter- 
ference by  the  appellant  with  the  line 
claimed  by  appellee  could  not  be  avoided; 
also,  that  the  allegations  of  good  faith  and 
ability  on  the  part  of  the  appellee  to  con- 
stmct  a  railroad  upon  the  right  of  way 
claimed  are  not  sustained  by  the  testimony, 
and,  again,  that  the  ai^dlee  ought  not  to 
succeed  because  appellee  was  guilty  of  lach- 
es. With  reference  to  each  of  such  con- 
tentions, the  court  specifically  found  against 
the  appellant,  and  with  TvUxeaoa  to  the  In- 
terfermce  with  the  right  of  way  of  the  ap- 
pdlee  the  court  spedfically  found  tliat  such 
Interference  by  ttw  appellant  was  willful  and 
deliberat&  A  sufficient  answer  is  that  each 
finding  Is  based  uptm  ample  evldmce  to  sus- 
tain the  same, 

Appellant  also  contends,  even  admitting 
that  appellee  had  some  TtgbtB  to  the  rlfht 
of  way  claimed,  that  appellant  had  no  no- 
tice of  app^ee*B  claims,  rtOier  actual  or 
constructlTe.  It  aK>ean  from  the  brl^  of 
eounsd  for  appellant  that  ai^Uant's  main 
contention  as  to  the  lack  of  notice  is  based 
npon  the  fact  that  the  trial  court  admitted 
certain  notices  and  options  which  were  re- 
corded In  the  office  of  Uie  probate  cl&tk  of 
San  Juan  county,  which  said  notices  and 
options  were  not  acknowledged  in  form  to 
be  entitled  to  record,  and  hence  bad  no  er- 
Idratiary  value  as  records.  Eliminating  at- 
tlr^  from  the  evidence  all  autt  disputed 
evidence,  an  examination  of  the  record  dls- 
doses  that  there  was  ample  evidence  of  ac- 
tual notice  to  warrant  the  trial  court  in 
making  the  finding  that  the  appellant  had 
actual  knowledgOb  It  follows  that  the  Ques- 
tion of  ooDStmctlve  notice  Is  therefore  Int 
material. 

The  final  ctmtentlim  advanced  by  appel- 
lant Is  that  an  examination  of  the  recMd 
will  show  fb&t  the  rulings  by  the  court  be- 
low npon  evidence  were  such  as  to  require 
the  revOTsal  of  the  Judgmmt. 

[71  At  the  outset,  counsel  concedes  as  a 


general  proposition  In  Hits  Jurisdiction  tbst 
erroneous  rulings  of  a  court  as  to  the  ad- 
missibility of  evidoice  In  a  ease  tried  by  tlie 
court  without  a  Jury  are  not  necessarily  sof- 
fident  to  call  for  a  racatlott  ot  the  Judg- 
ment of  the  court  bdow— dting  I^ndi  v. 
Grayson,  5  N.  M.  488,  26  Pac  992  Coun- 
sel contmd,  however,  fbat  such  roUngB, 
whoi  prc^ly  objected  to  and  onbodied  in 
an  assignmoit  of  errors,  may  be  considered 
by  the  as^ellate  court  as  Indicating  the  con- 
dition of  the  Judicial  mind  as  to  the  case, 
and  counsel  insist  that  the  rnllngs  In  this 
case  Indicate  such  a  state  of  mind  upon  the 
part  of  the  trial  court  as  to  impair  confidence 
In  the  soundness  of  the  conclusions  reached 
by  the  court. 

We  have  examined  the  record  and  the 
rulings  of  the  court  npon  the  objections  to 
the  referee's  report;  and,  while  we  may  not 
agree  with  the  trial  Judge  as  to  all  of  the 
rulings  so  made,  yet  we  find  substantial, 
competent  evidence  to  su&taln  eacb  and  ev- 
ery one  of  the  findings  made  by  the  trial 
Judge,  and  nothing  In  the  rulings  of  the  trial 
Judge  which  Indicates  In  the  least  degee 
that  the  trial  Judge  was  not  absolutely  fair 
and  impartial  In  all  of  his  rulings. 

There  being'  no  error  In  the  record,  tbe 
Judgment  of  the  lower  court  Is  affirmed. 

POPE,  O.  2^  and  FABKEB,  MBCHEM. 
and  ROBERTS*  JJ.,  concur.  McFIB,  J.,  hav- 
ing heard  tlie  case  In  the  court  below  upon 
demurrer,  did  not  participate,  and  ABBOTT, 
J.,  having  tried  the  case  In  the  court  below, 
did  not  partlci^te. 


HOWEY  et  aL  V.  QESSItER  et  al. 

(Supreme  Court  of  New  Mexico.   Aas.  2G, 
1911.) 

1.  Appeal  and  Ebbob  (|  7S0*)— Recobd— As- 

SIONHSITT  or  EBBOBS. 

Under  Seas.  Lawn  1907,  c  67,  8  21,  n- 
qalrlne  eacb  error  to  be  stated  in  separate  par- 
agrajwB,  an  assigmnent  o£  error  that  the  court 
erred  In  rendering  Jndement  oo  the  c<Ksplaint, 
and  evidence  raises  Holy  the  queation  of  vari- 
ance between  the  pleadings  ana  proof,  and  tbe 
record  showing  no  variance,  is  not  well  founded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Frror,  Cent  Dig.  H  3074r^063:  Dec  Dig.  < 
760.<1  . 

2.  BiLi^  AND  Notes  (S  616*)— Acnoir— Evi- 
dence TO  Sustain. 

Where  the  record  showed  that  a  comf^aint 
was  sworn  to,  and  that  it  contained  copies  of 
the  note  sued  on,  the  execntion  of  which  wu 
not  denied  by  the  defendants,  and  the  decree 
recited  that  when  It  was  entered  tbe  plaintiff* 
exhiUted  the  notes  to  the  coart,  there  was  eri- 
dencs  snfldent  to  support  a  Judgment  by  de- 
faalt 

tEd.  Netfc— For  other  eases,  see  Bins  tnd 
Notes.  Dec  Dig.  1  516.*] 
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8.  BiLu  AKD  Noras  d  HO*)— AonoN  — Ar- 

TOBRKT'a  FKBS— FDBUC  POLICT. 

A  prorisioB  In  &  note  for  tbe  payment  of 
10  per  cent  as  an  attorney's  fee  for  collec- 
tina  thereof  la  not  void,  aa  againat  public  pol- 
icy. 

[Ed.  Note.— For  other  case*,  see  Bills  and 

Notea,  Cent  Dig.  S  221 ;  DeaDig.  |  110.*] 

Appeal  from  District  Conrt,  Eddy  Comity ; 
before  Chief  Justice  Pope. 

Action  by  L.  B.  Howey  and  others  against 
B.  B.  Gessler  and  others.  From  a  Judgment 
(or  plabatlffs,  defendants  appeal.  AfDrmed. 

James  R.  JafCray  and  D.  D.  T«npl^  for 
awdlants.  J.  A.  Atkeson,  for  aiw^ees. 

WRIGHT,  J.  On  the  Stti  day  of  July, 
1910,  appellees  ^alntlfb  below}  filed  suit  in 
the  district  court  against  the  appellants  on 
two  promissory  notes.  Both  of  said  notes 
were  secured  by  a  mortgage  deed  on  certain 
real  estate.  Copies  of  the  notes  and  mort- 
gage were  attached  to  the  complaint  aa  ex- 
Ubita,  and  made  a  part  of  the  eomxdalnt 
The  complaint  was  duly  sworn  to.  On  July 
2T,  1010,  the  defendants  in  the  loww  court 
pedd  the  fall  sum  of  the  two  notes,  together 
with  interest  due  thoeon,  bnt  refused  to  pay 
the  10  per  cent,  provided  in  said  notea  as  at- 
torney's fees.  Proper  indorsements  were 
made  npon  the  notes  showing  such  payments, 
and  the  case  fbenapaa  proceeded  for  the  re- 
covery of  said  attorney's  fees.  On  August  17, 
1910,  the  defendants  filed  a  motion  asking  the 
conrt  to  require  the  plaintlflto  to  make  their 
cause  of  actlcm  more  definite  and  certain, 
whldi  motion  was  ovoroled  by  the  court 
Angnst  ai.  1910.  On  Sq^tember  16th,  more 
than  20  da^  aft«  sncli  rollntf,  the  defend- 
ants not  having  filed  any  answor  or  any  fnr^ 
ther  itleadfaig,  plaintlflto  filed  a  motion  for  a 
default  decree  which  was  granted,  and  Judg- 
mmt  was  altered  for  the  fall  amount  of  at- 
torney's fees  provided  In  said  notes,  together 
with  Interest  and  costs  of  suit  Thereafter, 
and  wiUiIn  the  time  prescribed  by  law,  the 
appellants  filed  a  motion  to  set  aside  the 
Judgment  This  motion  was  overruled,  and 
the  dtfendants  ai^ealed. 

The  plaintUb  assign  foor  errors.  The  first 
Is  that  the  conrt  erred  in  rmdering  Judgment 
by  defiiult  on  the  complaint  filefl  in  this 
causa  'The  defendants  having  paid  the 
amount  of  the  claim,  except  attorney's  fees, 
the  sole  qneetlon  Is  whether  the  complaint 
states  a  sufficient  cause  of  action  npon  which 
the  conrt  was  mtltled  to  enter  Judgment  for 
the  attorney's  fees  claimed.  We  do  not  think 
it  necessary  to  discuss  this  matter  farther 
than  to  say  that  we  have  eramined  the  com- 
platot  and  find  the  same  sufflci^t 

[1]  The  second  error  assigned  is  that  the 
court  erred  in  rendering  Judgment  on  the 
complaint  and  evidence.  Under  th^  provi- 
sions of  section  21,  c.  57,  Sees.  Laws  1907, 
requiring  that  each  &toi  relied  npon  shall 
be  stated  in  separate  paragraphs,  this  a»- 


signment  Is  not  well  taken,  tinleas  it  may  be 
taken  as  raising  a  quesUon  of  a  variance  be- 
tweeu  the  pleadings  and  the  proof.  How- 
ever* the  decree  In  this  case  mu  entered  np- 
on a  d^ult  takm  against  liie  defendants. 
Hie  only  thing  in  the  record  which  Shows 
what  proofs  were  oflTered  appears  upon  the 
foce  of  the  decree^  The  decree  recites  that  the 
notes  were  presented  to  the  conrt  and  proofs 
ofTwed,  and  that  npon  such  proofs  the  court 
rendered  Judgmmt  Then  ia  no  variance  ap- 
parent therefore,  upon  the  record,  and  this 
assignment  Is  not  well  taken. 

[2]  The  third  error  assigned  Is  that  the 
court  erred  In  rendering  Judgment  without 
hearing  evidence.  It  appears  from  tlie  trans- 
cript In  this  case  that  the  comfdaintl  was 
sworn  to,  and  contained  copies  of  Qie  notes 
and  mortgage  sued  upon,  the  execution  of 
all  of  which  was  admitted  by  the  failure  of 
the  defttidants  to  deny  the  execution  of  the 
same.  It  also  appears  from  the  detxee  that 
the  plaintiffs  exhibited  the  notea  sued  upon 
to  the  court  at  the  time  the  decree  was  en- 
tered. This  was  undoubtedly  suffldent  proof 
to  support  the  decree. 

[1]  The  fourUi  and  last  assignment  of  er- 
ror Is  that  the  conrt  erred  In  not  sustaining 
the  motion  to  vacate  said  Judgmoit  The 
motion  to  vacate  the  Judgmmt  raises  bnt  one 
question  which  has  not  already  been  disposed 
of,  and  that  la  that  the  Jud^rat  for  attor- 
ney's fees  Is  void  as  omtrary  to  public  pol- 
icy. This  question  has  been  disposed  of  by 
thia  court  in  the  case  of  Exchange  Bank  v. 
Tuttle,  S  N.  M .  427,  S8  Pac.  241,  7  !«.  B.  A. 
445. 

Thm  being  no  error  ai^iarent  npon  the 
record,  the  Judgment  of  the  lower  oourt  is 
aflBrmed,  and  it  is  so  ordered. 

PARKER,  ABBOTT,  MBCHEM,  and  ROB- 
ERTS, JJ.,  concur.  POPE,  C.  J.,  having 
tried  the  case  below,  did  not  participate. 
McFIB,  J.,  absent 


TERRITORY  ex  ret  CHILDREN'S  HOME 
80CIBTT  V.  SARGENT,  Territorial 
Auditor. 

(Supreme  Oonrt  of  New  Mexico.  Aug.  21, 
1911.) 

Stateb  (5  lS2*)—AppaoPBiATioN— Construc- 
tion OF  Statute. 

On  the  condition  that  it  should  be  naed  to 
provide  a  receiving  home,  and  that  it  was  not 
an  appropriation  for  maintenance,  and  that  the 
■ociety  ahonld  at  no  future  time  call  upon  the 
territory,  the  Legislature  appropriated  ^000 
for  the  Children's  Home  Society  (Ijaws  l9w,  c 
127,  S  2).  Laws  1909,  c.  127,  |  11,  provides 
that,  whenever  a  subsequent  Legislature  shall 
fail  to  pass  aa  appropriation  act,  the  appropri- 
ation already  made  aball  be  extended  to  the 
tollowitu  years,  unlesa  otherwise  provided  by 
law.  £r«a,  that  the  appropriation  in  question 
was  not  a  continnlu  one;  it  being  apparent 
that  it  was  for  a  definite  purpose,  and  not  for 
the  maintenance  of  the  society. 

[Ed.  Note.— For  other  case&  see  States,  Cent 
Dig.  1 130;  Dee.  Dig.  1 18^] 
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Appeal  from  District  Court,  Santa  T6 
County;  before  Justice  John  R,  McFie. 

Mandamus  by  the  Territory,  upon  the  re- 
lation of  the  Children's  Home  Society,  against 
William  G.  Sargent,  Territorial  Auditor, 
From  a  Judgment  awarding  a  peremptory 
writ  of  mandamus,  respondent  appeals.  Re- 
versed and  remanded,  with  directions  to  set 
aside  the  peremptory  writ. 

The  relator  in  this  cause  to  a  private  cor- 
poration, organized  for  benevolent  and  char- 
itable purposes.  The  Tblrty-Slzth  le^sla- 
tive  afBMibly  made  a  donation  to  this  corpo- 
ration In  the  following  language:  "And  for 
the  Children's  Home  Society,  a  corporation, 
Incorporated  under  the  laws  of  New  Mexico, 
for  the  purpose  of  the  oare  of  dependent  and 
destitute  children,  payable  to  the  proper  of- 
ficers thereof,  the  som  of  90000.001  Pro- 
vided, that  It  to  hereby  understood  that  the 
above  appropriation  hereby  made  to  for  the 
purpose  of  providing  a  receiving  famne  which 
shall  be  constmcted,  or  obtained  through 
the  sopervlfllon  of  said  society  end  shall  not 
be  considered  an  appropriation  for  mainte- 
nance. And  It  Is  hereby  specially  undostood 
that  the  said  society  shall  at  no  time  in 
the  future  call  upon  the  territory  for  any 
further  appropriation  of  any  kind  or  char- 
acter." Laws  1909,  p.  851.  The  dalm  now 
made  to  that,  on  account  of  the  failure  to 
make  any  appropriation  for  fiscal  years  sub- 
sequent to  the  Blxty-flrst  and  slzty-flecond. 
tUs  appnqjirtotlon  becomes  a  continuing  and 
pmnanent  appropriation  for  each  fiscal  year 
thereafter,  the  legislative  language  upon 
whldi  tlito  dalm  to  based  being  as  follows: 
"Whenev^  any  snbseqnoit  T^iegislnture  shaU 
tall  to  pass  an  appropriation  act,  the  same 
appropriation  made  for  the  Olst  and  e2nd 
fiscal  years  are  hereby  extended  for  each 
and  every  fiscal  year  thereafter,  unless 
othm^lse  provided  by  law.  •  •  •  •»  Laws 
1909,  p.  S6S.  The  aodety  instituted  this  pro- 
ceeding to  obtain  a  mandamus  to  the  Terri- 
torial Auditor  to  compd  him  to  cause  a 
levy  to  be  made  snfflcleait  to  produce  the 
revenue  snfitdent  to  meet  tfato  appropriatim 
for  the  sixty-third  fiscal  year.  The  appel- 
lant answered  the  alternative  writ,  admit- 
ting that  he  refused  to  cause  such  levy  to  be 
made,  denying  that  the  appropriation  contin- 
ued for  the  sixty-third  fiscal  year,  and  as- 
serting that  the  act  of  the  Legislature  by  Its 
terms  spedflcally  excludes  the  appellee  from 
having  or  aslclng  any  approin^atlon  for  the 
sixty-third  fiscal  year.  d%e  case  was  sub- 
mitted upon  the  writ  and  answer  and  argu- 
mentB  of  counsel.  Judgment  was  rendered 
In  favor  of  the  appellee,  a  peremptory  writ 
of  mandamus  was  Issued,  and  the  Attorney 


General  of  the  territory,  who  appeared  on 
behalf  of  the  appellant,  took  an  ai^ieal  to 
this  court 

F.  W.  Clancy,  Atty.  Gen.,  for  appellant 
M.  B.  Hldc«y  and  Mann  As  VeDable^  for  ap- 
pellea 

WRIGHT.  J.  (after  stating  the  facts  as 
above).  From  the  foregoing  statement  of 
facts  It  Is  apparent  that  there  to  only  one 
question  to  be  considered:  Do  the  provi- 
sions of  section  11,  c.  127,  Sees.  Laws  1909, 
extend  the  grant  made  to  the  appellee  la 
section  2  of  said  act  to  the  sixty-third  fiscal 
year?  Section  11  (quoted  In  statement  of 
facts)  in  extending  the  appropriations  extends 
all  appropriations  In  such  act,  "unless  other- 
wise provided  by  law."  There  was  no  ses- 
sion of  the  territorial  Legislature  held  In 
1911,  and  hence  no  other  provision  tor  the 
appropriations  for  the  sixty-third  fiscal  year, 
except  as  contained  in  section  11,  dted  supra. 

Is  the  appropriation  in  question  a  continu- 
ing one,  or  to  it  an  appropriation  for  a 
definite  purpose  granted  for  the  sixty-first 
fiscal  year  only?    Is  there  any  limitation 
upon  the  original  grant?    If  so.  It  to  con- 
tained In  the  proviso  at  the  end  of  section 
2  (quoted  In  the  statement  of  facts).  It  there 
appears  that  the  money  waa  appropriated 
for  a  definite  and  specific  purpose,  namely, 
the  construction  or  obtaining  of  a  recelvlag 
home,  and  not  for  the  maintenance  thereof. 
Even  if  there  were  nothing  further  la  tbe 
act  from  which  tbe  legislative  intent  could 
be  ascertained,  we  think,  under  the  well- 
known  rules  of  strict  construction  ai^llcable 
to  public  granto  to  private  indlridoals  or 
corporatioiu,  that  tbe  legislative  Intoit  to 
make  one  definite  and  specific  grant  for  a 
definite  and  specific  purpose  dearly  appears^ 
and  that  when  the  original  sum  so  graotp 
ed  was  paid  out  the  grant  was  complete 
We  are  still  further  strengthened  In  this 
view  by  the  concluding  sentence  of  section 
2:  "And  It  to  hereby  specially  underxtood 
that  tbe  said  society  stiall  at  uo  time  In 
the  future  call  upon  tiie  territory  tor  any 
furthur  approprtott<m  of  any  kind  mr  diac^ 
acter," 

The  Judgment  of  tbe  lower  court  to  tbece- 
fore  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  the  peraaptoiy  «rtt 
of  mandamus,  and  quash  the  alUmtlve 
writ,  and  It  Is  M  oxdsrad. 

POPB,  a  3^  and  ROBBIRTS,  PABEEB, 
ABBOTT,  and  MECHBM,  JJ.,  «mcar.  Uo- 
FIE.  3^  having  heard  tbe  case  below,  did  sot 
partldpate. 
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ISaman  Oonrt  at  Washingtm.   Sept  1&, 
1811.) 

1  EMCCTOBS  and  ADHimBTHATOBS  (S  67*)— 
E^UDULBWT    GONVKTANCEB  —  ACTION  TO 

Set  AsiOK— Aonon  bt  Kxbcutob. 
As  regards  the  right  of  an  executor  to 
maintain  an  action  nnder  Rem.  &  BaL  Code,  I 
1540,  to  recover  for  the  benefit  of  creditors 
^pertT  fraadolently  conveyed  by  testator,  the 
right  of  the  grantee  to  retain  it  Is  the  same  as 
though  the  action  were  by  the  creditors  against 
him  and  the  testator. 

[td.  Note^For  other  casM,  tee  BxecutoTS 
and  Administtatn^  Gent  Dig.  {  800;  Dec 
Dig.  I  57.*J 

2.  Fraudulbht  GONTKMHOn  (I  206*)— Ac- 

noH— Laohks. 

Evidence  in  an  action  to  set  aside  a  con- 
Tfjauce  of  corporate  stock  as  made  in  frand  of 
CKditoE^  brought  12  yean  after  accrual  of  the 
oeditorr  claims,  Ma  to  show  such  ladna  as 
to  bar  the  action. 

[Ed.  Note.— For  other  eases,  see  i^udalnit 
Conveyances,  Cent  Dig.  i  874;  Dee.  Dig.  f 

3.  HUSBARD  AHfD  WlTl  rt  278*)— COlOtUNITT 

Fbrmmal  Fbopkbtt  —  FBAUDOumT  Con- 

nTAIfCK. 

The  hnsband  being,  by  Rem.  &  BaL  Code, 
1 6917,  given  not  only  the  management  and  con- 
trol of  the  community  personal  property,  but 
like  power  of  disposition  of  it  as  ne  haa  of 
his  separate  property,  bis  wife,  sunriTlng  him, 
cannot  have  his  tranitfer  of  the  communis  pez^ 
Eonal  property  set  aside  as  fraudulent  any  more 
than  be  could  if  alive. 

fEd.  Note.— For  other  cases,  see  Bu^and  and 
Wife,  Dec  Dig.  |  278.*1 

1  WiTHBSBES  (I  S2*>— FBBS  OV  WlTNEsau— 
RlPOBT. 

Witnesses  report  their  attendance  to  the 
clerk,  as  required  by  Rem.  &  Hal.  Code,  1  4S2, 
that  their  fees  may  be  taxed,  where  they  make 
aoch  report  to  him  through  the  bailiff. 

[Ed.  Note^For  oUier  easea,  see  Wltnessea, 
Cent  Dig.  I  TC;  Dec  DigrT82.*] 

Department  1.  Appeal  from  Superior  Court, 
8pokane  County;  B.  H.  Sullivan,  Judge. 

Action  b7  Mary  JBl  Daniels,  executrix  of 
Henry  Brook  and  Kezia  Brook,  deceased, 
against  Joseph  H.  Spear  and  others.  From 
an  adveree  judgment,  plaintiff  appeals.  Af- 
firmed. 

Dttiuon  &  \¥3ntam8,  for  appellant  Charles 
P.  Land  and  Post,  Arery  &  Hlgglns,  for  re- 
QNmdents. 

PARKER,  J.  The  plalntllT  seeks  to  hare 
set  aside  a  conreyaQce  of  shares  of  corpora- 
tion stock  made  by  Hmry  Brook,  deceased, 
to  Joseph  H.  Spear,  which  it  Is  alleged  was 
made  in  fraud  of  creditors.  To  that  end 
two  aerate  actions  were  originally  com- 
menced In  the  superior  court  for  Spokane 
coti&tr.  Then  actloiw  laTolved  three  sepa- 
rate corporations,  which  are  closely  related 
to  each  other,  not  only  in  their  business 
lQt»estB,  bat  In  the  ownership  of  their 
stock.  Tbeae  actions  were  consolidated  and 
tried  in  the  snperlor  court  as  one  action. 
At  the  dose  of  the  plaintiff's  evidence  the 


T.  SPEAB  737 

court  sustained  a  motion  for  nonsuit  made 
by  counsel  for  the  defendants  and  dismissed 
the  cause.  Thereupon  plaintiff  appealed  to 
this  court 

On  May  81,  1894,  and  for  some  years 
prior  thereto.  Hairy  Brook  and  Joseph  11. 
Spear  were  the  owners  of  all  of  the  capital 
stock  of  the  Washington  Brick,  Lime  & 
Manufacturing  Company,  a  corporation, 
amounting  to  000  shares,  each  owning  250 
shares.  On  that  day  Brook  sold  and  trans- 
ferred 249  shares  of  his  stock  to  Spear. 
The  evidence  warrants  the  conclusion  that 
they  agreed  that  one  share  should  remain  in 
the  name  of  Brook  upon  the  books  of  the 
corporation  for  the  sole  purpose  of  main- 
taining the  formal  corporate  organization. 
It  clearly  was  then  intended  tiiat  Spear 
was  to  become  the  real  owner  of  all  the 
stock.  Brook  was  th^  and  remained  until 
the  time  of  his  death  In  1908,  the  president 
of  the  corporation,  so  far  as  the  records  of 
the  corporation  are  concerned.  Spear  was 
Its  secretary  and  general  manager  during 
all  of  this  time,  and  as  such  directed  and 
managed  Its  affairs.  Brook  was  apparently 
only  president  In  name,  and  did  not  exer- 
cise any  control  over  thie  affairs  of  the  cor- 
poration. He,  however,  continued  to  render 
services  to  It  During  all  of  this  time  Spear 
was  the  owner  of  all  of  the  stock,  unless 
it  be  held  that  the  transfer  of  the  stock  by 
Brook  to  him  In  1894  was  void.  A  short 
time  before  the  death  of  Brook  In  1908,  be 
signed  the  usual  blank  assignment  upon  the 
back  of  the  certlflcate  for  the  one  share  re- 
maining in  hia  name.  This  certificate  and 
blank  assignment  was  placed  in  the  safe  of 
the  company,  with  the  understanding  that 
it  was  to  be  turned  over  to  Spear.  It  re- 
mained in  the  safe  of  the  company  accessi- 
ble to  both  Spear  and  Brook  until  Brook's 
death,  when  it  was  taken  possession  of  by 
Spear  and  canceled,  when  he  issued  in  lieu 
thereof  a  certificate  to  himself.  He  there- 
by became  the  record  owner  of  all  of  the 
stock.  The  original  consideration  for  the 
transfer  of  the  stock  was  a  promissory  note 
for  99,000  executed  by  Spear  to  Brook  on 
May  81,  1894,  the  day  of  the  original  trans- 
fer, payable  10  years  after  date,  with  in- 
terest Soon  thereafter  payment  of  this 
note  was  receipted  for  by  Brook,  and  It  was 
then  agreed  between  them  that,  in  lieu  of 
this  note,  Spear  should  provide  Brook  with 
a  comfortable  living  during  his  natural  life, 
though  no  special  amount  appears  to  have 
been  then  agreed  upon  fbr  that  purpose. 
Thereafter  fr<Hn  time  to  time  mon^  was 
paid  to  Brook  nntll  his  death  in  1906^  but 
without  any  apparent  system  or  regDlart^ 
tixeept  tor  a  rtiort  time  before  his  death, 
when  $250  was  paid  monthly  in  accordance 
with  a  lata  agreement  as  to  amount  These 
payments  were  quite  nnmerou^  were  made 
at  frequent  intervals  daring  this  period, 
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and  amiranted  ta  approximately  $37,000  dnr- 
Ing  tbe  whole  14  yeara  Tlieae  paymeota 
appear  to  bave'  beoi  made  bf  the  corpora- 
tion, and  are  shown  upon  Its  books.  Dar- 
ing all  this  period,  however,  Spear  seems  to 
have  conducted  the  bnalneas  of  the  corpora- 
tion as  If  ft  was  his  private  business,  evl- 
doitly  eonslderiuK  that  it  made  no  differ^ 
ence^  since  be  was  the  owner  of  all  the 
stock.  In  1894,  when  Brook  transferred 
bis  stock  to  Spear,  some  of  Brook's  cred- 
itors were  threatening  garnishment-  pro- 
ceedings against  blm.  As  to  what  extent 
Brook's  financial  condition  was  Impaired  at 
that  time  does  not  very  satisfactorily  ap- 
pear fnun  the  record,  thongh  it  may  be  con- 
ceded be  was  financially  embarrassed,  and 
it  may  be  conceded  ttiat  one  of  the  purposes 
of  Brook  In  making  this  tranter  vas  to 
prevent  these  threatened  garnishments.  He 
also  hoped  to  secure  thereby  for  himself  and 
family  a  living  in  the  future.  Spear  ev^ 
daitly  knew  of  these  purposes  when  he  pur- 
chased the  stock.  Whether  or  not  thwe 
were  ever  any  actual  legal  steps  taken  by 
any  of  his  creditors  looking  to  the  collection 
or  the  securing  of  their  claims  is  not  shown 
Iv  the  record.  The  claims  here  involved 
were  not  among  those  whitAi  were  threatoi- 
ed  to  Ik  enforced  by  legal  proceedings  at 
that  ttma  We  think  the  facts  shown  do 
not  warrant  the  conclusion  that  fS/XN)  was 
an  inadequate  consideration  for  the  stock, 
and  it  Is  phUn  that  Brook  received  tbere- 
aftw  fully  this  much  or  more  from  Spear 
through  the  company  In  addition  to  what 
was  paid  him  by  the  company  for  services 
rendered  IL  During  these  14  years  Spear 
drew  money  from  the  compaqy  amounting 
approximately  to  91211,000.  No  dividends 
were  ever  declared.  Since  1884  the  business 
of  the  corporation  has  grown,  and  its  wealth 
largely  Increased  through  the  management 
of  Spear.  On  June  19^  1896,  Brook  executed 
and  delivered  to  Mrs.  Kate  Boblnson  thres 
promissory  notes,  aggregating  |10,000^  pay* 
able  October  1.  1895,  1808,  and  1897.  This 
was  for  an  existing  Indebtedness,  some  of 
which  probably  existed  before  the  transfer 
of  the  stock  to  Spear  Mi^  SI,  1894.  There 
were  paid  upon  these  notes  from  time  to 
time  many  small  sums  amounting  for  the 
most  part  to  $10  and  $20  each,  and  being  a 
month  or  two  apart  Mrs.  Boblnson  seemed 
to  wdl  understand  that  Brook  was  able  to 
make  bnt. small  payments  upon  this  Indeb^ 
edness.  Indeed,  the  paymoits  seem  to  have 
been  prompted  rather  more  the  necessity 
of  her  having  some  Income  for  support 
rather  than  with  any  hope  on  the  part  of 
either  lAe  or  Brook  that  the  debt  would  be 
materially  reduced,  lliey  wvn  (m  very 
friendly  terms.  Brook  died  in  January, 
1008,  and  his  wife,  Kesla,  died  soon  there- 
after. The  plaintiff  thereafter  was  appoint- 
ed executrix  under  their  wills.  Aftor  the 
deatii  of  JBrook  and  Us  wlfe^  Mrs.  Boblnson 


assigned  ber  claim  to  W.  S.  MeCrea  In  con' 
slderation  :of  McCrea  agre^ng  to'  pay  her 
$2^  per  m^ontb  during  her  natural  life.  She 
was  thai  quite  an  eldwly  woman.  McCrea 
thweafter  filed  a  claim  against  the  estate 
based  upon  these  notes.  Both  Mrs.  Boblnsm 
and  McCrea  appear  to  have  bem  w^  ac- 
quainted with  and  upon  very  friendly  terms 
with  Bro<A  daring  his  lifetime,  and  knew  In 
a  genwal  way  about  his  straigbtaied  fta- 
cumstances  at  all  times  since  1884,  and  also 
knew  that  he  had  some  connection  wi0i  the 
corporation,  thongh  tta^  did  not  know  ex- 
acdiy  what  that  ration  was  ontll  utter  his 
death.  Their  acquaintance  with  blm,  bow^ 
erex,  was  such  that  they  most  have  had  rea- 
sons to  believe  that  his  Interest  in  the 
corporation  was  nothing  more  than  nominal 
during  all  these  years.  On  Blay  15,  1897, 
Brook  exeCDted  and  delivered  to  Sid  Bosoi- 
hanpt  two  promissory  notes,  payable  upon 
demand,  aggregating  92,213.95.  After  the 
death  of  Brook  and  wlfe^  he  filed  a  claim 
against  the  estate  based  upon  these  notes. 
He  appears  to  have  been  well  acquainted 
with  and  on  very  ftloidly  terms  wltti  Brook 
during  his  lifetime,  and  knew  of  his  stralght- 
eae&  drcnmstances,  and  that  he  had  at  one 
time  been  connected  with  the  corporation, 
bnt  did  not  actually  know  the  exact  nature 
of  that  relation.  We  have  car^lly  review- 
ed this  voluminous  record  of  approximately 
1,000  paga  of  typewrittm  matter,  and  be- 
lieve that  the  for^ioing  summary  of  the 
facts  Is  as  favorable  to  apptilanf s  position 
as  can  be  stated  thertfrom. 

[1]  TUs  action  Is  sought  to  be  maintained 
in  the  Interest  of  these  two  creditors  of 
the  estate  of  Brook  and  wife  under  section 
IMO^  Bern.  A  Bal.  Code,  which  reads  as  fbl- 
lows:  "When  thete  shall  be  a  deficiency 
of  assets  in  the  hands  of  an  executor  or 
administrator,  and  when  the  deceased  shall 
in  his  lifetime  have  oonv^ed  any  real  es- 
tate or  any  right  or  interest  tlia«in  with 
intent  to  defraud  bis  creditors  or  to  avoid 
any  right,  duty  or  debt  of  any  person,  or 
shall  have  so  conveyed  sudi  estate^  wldch 
deeds  or  conveyances  by  law  are  vMd  as 
against  creditors,  the  executor  or  ftdmlnls> 
trator  may,  and  It  shall  be  his  duty,  to  com- 
mence and  prosecute  to  final  Judgment  any 
proper  action  for  the  recovery  of  the  aame^ 
and  may  recover  tm  the  boiefit  of  On  cred- 
itors of  such  real  estate  so  fraudnlently 
conveyed,  and  may  also,  for  the  beieflt  of 
the  creditors,  sue  and  recover  ail  goods, 
telB,  rights  and  credits  which  may  have  been 
so  fraudnlently  conveyed  bf  the  deceased 
in  his  lifetime^  whatever  may  have  been  the 
manner  of  snch  fraudulent  «mveyanea" 

So  far  as  the  rii^t  ct  the  execntriz  to 
maintain  this  action  is  concerned,  we  are  to 
view  rrapondent  Spear's  right  to  this  stodc 
in  the  same  light  as  if  Brook  and  wife  w«e 
alive,  and  the  action  was  being  prosecuted 
by  these  claimants  directly  against  Bnok 
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and  SP«ir  to  set  aside  the  conTeyance  of  tbe 
stock  and  subject  tt  to  the  payment  ol  these 

[2]  We  are  not  advised  by  the  record  as 
to  t&e  ground  npon  which  the  trial  Jndge 
granted  the  nonsuit,  but  the  arguments  of 
counsel  In  their  briefs  indicate  that  It  was 
because  of  tbe  laches  and  n^Iect  of  the  own- 
ers of  these  notes  In  seeking  to  enforce  their 
rights  aa  against  this  stock.  We  have  seen 
that  the  stock  was  transferred  to  Spear  for 
a.  valuable  oouBlderatlon  not  so  apparently 
Inadequate  as  to  suggest  fraud;  that  at  the 
time  of  tbe  stock  transfer  the  notes  upon 
which  these  claims  are  now  based  had  not 
been  executed,  though  possibly  a  portion  of 
the  dAits  thereby  evidenced  had  been  Incur- 
red; that  from  tbe  time  of  that  tran^r  un- 
til the  bringing  of  this  action  16  years  had 
lapsed ;  that  from  the  time  of  the  accrual 
of  the  cause  of  action  upon  those  notes  in  the 
year  1887  to  the  bringing  of  tliis  action  12 
years  had  elapsed;  that  during  that  period 
the  bui^ess  itf  the  corporation  had  grown, 
and  its  wealth  materially  Increased  through 
the  management  of  Spear;  that,  while  Mrs. 
Robinson,  HcCrea,  and  Rosoibaupt  did  not 
actually  know  of  the  transfer  of  this  stodc 
fn  18M,  they  did  know  In  a  gmeral  way  of 
BnxA's  straigbtoied  financial  condition  dur^ 
tug  those  years,  and  knew  that  be  bad  some 
connection  with  tbe  corporation,  tlie  nature 
of  which  was  within  their  power  of  discov- 
ery as  his  creditors.  It  seems  to  us  that  the 
situation  here  presented  is  such  that  the 
great  lapse  of  time  during  which  these  claim- 
ants hare  delayed  In  seeking  the  wforcemrat 
of  their  rights  as  against  this  stock  Is  such 
as  to  defeat  their  present  efforts  through 
the  executrix  to  recover  the  stock  from 
Spear.  It  has  been  many  times  said  the 
courts,  in  substance,  that  tbe  facts  and  cir- 
cumstances of  each  case  of  this  nature  must 
largely  govern  its  determination. 

[3]  Some  contention  is  made  that  this  ac- 
tion can  be  maintained  by  the  executrix  for 
the  benefit  of  Mrs.  Brook  and  her  estate,  in- 
dependent of  tbe  executrix's  right  under  sec- 
tion Rem.  &  Bal.  Code,  above  quoted. 
This  is  based  upon  the  theory  that  since  Mrs. 
Brook  died  subsequent  to  her  husband,  and 
this  stock  was  community  property,  she 
would  have  tbe  right  to  have  tiie  conveyance 
set  aside  as  having  been  made  in  fraud  of 
her  rights.  In  making  this  contention  coun- 
sel recognize  tbe  general  rule  that  a  convey- 
ance in  fraud  of  creditors  cannot  be  set  aside 
at  tbe  instance  of  an  executor  of  the  de- 
ceased who  made  such  a  conveyance,  exc^t 
in  tbe  interest  of  creditors,  and  that  it  can- 
not be  done  in  the  interest  of  heirs  of  the 
deceased.  It  is  insisted  that  the  rlgbta  of 
Mrs.  BrwA  and  her  estate  rest  upon  a  dif- 
ferent and  firmer  foundation  than  that  of 
mere  heirs  of  a  deceased.  Section  6917, 
Rem.  ft  BaL  Ood^  not  only  gives  to  the  hus- 


band the  management  and  control  of  person- 
al property,  but  gives  to  him  a  "like  power 
of  dlqposition  as  be  has  of  his  separate  pov 
Bonal  property."  This,  It  seems  to  us,  places 
her  right  of  action  in  exactly  tbe  same  situa- 
tion as  that  which  Brook  would  have  wese 
he  alive  and  seeking  to  set  aside  his  own 
conveyance;  This,  of  course,  be  could  not  d^ 
upon  the  ground  tbat  some  obe  other  tbtfa 
himself  was  defrauded  by  his  conveyandk 
It  Is  true  that  she  was  not  his  heir  in  a  legal 
soise,  and  her  right  to  ber  share  of  the  com- 
munity property  was  not  the  right  of  an 
heir,  but  bis  power  of  disposition  of  tbe 
property  was  no  less  absolute  as  to  her  rls^ts 
than  as  if  she  were  his  heir.  Even  if  this 
transfer  was  fraudident  as  to  creditors,  U 
was  not  necessarily  so  as  to  his  wife.  In- 
deed, It  could  well  be  argued  in  ttiis  case 
that  it  worked  to  her  benefit,  in  tbat  it  se- 
cured a  llviuff  ten  hear  as  well  as  the  hus- 
band, by  an  income  which  might  have  beoa 
otherwise  greatly  Impaired. 

[4]  Error  is  assigned  upon  ttie  mlbag  of  tixa 
court  in  taxing  costs.  In  tbe  cost  bill  of  n- 
spondents  certain  witness  fees  were  claimed. 
Id  their  motion  to  retax  costs  counsel  for  ap- 
pellant sought  to  have  strickoi  out  the  fees 
of  th^se  witnesses  because  they  had  not  per^ 
sonally  reported  their  attmdance  to  theclo-k 
as  required  section  48%  Rem.  &  Bal.  Coda 
The  reCOTd  warrants  the  conclusion  tbat  tbe 
witnesses  were  present  on  the  last  day  of 
the  trial,  and  reported  thtir  attmdance  and 
mileage  through  the  bailiff  to  the  clerk.  It 
may  be  conceded  tbat  they  did  not  person- 
ally speak  to  tbe  clerk.  The  court  allowed 
the  teea  for  that  one  day  and  also  mileage. 
We  agree  with  the  trial  court  that  this  was 
a  sufllclent  compliance  with  section  482  xe- 
quirbig  witnesses  to  r^ort  their  attendance 
to  tbe  dwk  at  the  tilose  of  eadi  day's  so- 
sion. 

The  correct  determinatioa  of  this  caose 
upon  tbe  merits  is  fraught  with  great  diffi- 
culty by  reason  of  the  greatly  involved  facts 
and  voluminous  record.  The  cause  Is  by  no 
means  free  from  doubt,  but,  under  all  the 
circumstances  shown,  we  cannot  see  our  w^y 
clear  to  disturb  the  Judgment  of  the  trial 
court 

We  therefore  aflbnn  tbe  Judgment 

DUNBAR,  O.  J.,  and  MOUNT,  FULLER. 
TON,  and  GOSB^  JJ.,  concur. 


PUGETP  SOUND  BLBOTRIO  RT.  v.  RAIL- 
ROAD COMMISSION  OF  WASHINOTON 
et  al  (HART  et  al.,  Intervenen). 

(Supreme  Goart  of  Washington.  Sept  14^  19^.) 
1.  Oabbixbs  (1 12*)— RaouunoiT  of  CHAneBs 

— OPERATIRa  BXPKHSBS— DKPBBOUTIOII  AND 
RSPLACEUENT. 

A  railroad  company  mo;  properly  charge  its 
Rtams  with  an  annual  sum  to  provide  for  w- 
piedatiM  and  replacement,  and  nave  inch  som 
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allowed  Id  an;  detennioation  of  what  is  a  prop- 
er retarn  upon  Its  inTestment,  to  be  approximat- 
ed in  fixing  ita  rates  of  carriage,  bat  It  cannot 
make  the  traffic  of  a  future  year  bear  all  the  bur- 
dens of  the  deterioration  of  past  years,  unce 
each  year  should  carry  the  burden  of  Its  own 
wear  and  tear,  so  that,  when  renewals  become 
neceasary,  the  bnrdoi  is  equally  borne  by  all 
contribuUns  features. 

Note.  — For  other  caaea,  see  Carriers, 
Dec.  Dig.  S  12.*] 

2.  Railboads  (I  4*)— Belatzohb  ahd  Oblioa- 
TioNS  TO  Public. 

A  raflw^  company,  while  organized  as  a 
profitable  Investment  for  its  stodtbolders.  as- 
sumes certain  (^lisrations  to  the  imbUc,  among 
which  is  the  devotion  of  its  property  to  the  use 
of  the  public,  so  that  its  property  becomes  af- 
fected with  a  public  Interest :  and  It  is  created 
upon  the  theory  that  it  will  be  a  public  benefit, 
and  the  state  confers  upon  It  extraordinary  priv- 
ileges, and  may  exact  from  it  in  return  the  per- 
formance (tf  public  duties,  and  it  holds  its  prop- 
erty in  tmst,  not  only  for  the  pecuniary  benefit 
of  ita  stoc&boldeTs,  but  for  the  public  nse  as 
well. 

[Ed.  Note. —  For  other  Oaisa,  see  Ridlroads, 
Dec.  Dig.  i  4.*] 

8.  Cabriebs  a  12*>—REOULATion  or  Chabgkb 

— CktNBIDEBATIONB  AKD    RlGUTB  IN  DbTSB- 

lUNinG  Reasonable  Rates. 

While  a  carrier  is  entitled  to  adequate  rec- 
ompense for  the  service  it  performs,  the  indi- 
vidoBls  ere  entitled  to  a  rate  that  they  can  rea- 
sonably afford  to  pay  for  tlie  service  they  re- 
quire. The  company,  on  the  one  hand,  has  the 
ri^ht  to  derive  a  Uir  Income  from  Ita  invest- 
ment, and  the  public,  on  the  other  hand,  to  have 
no  more  exacted  than  the  aervicee  in  tbemaelvee 
are  worth. 

[Ed.  Note. —  For  other  cases,  see  Carriers, 
Cent  Dig.  If  7-20 ;  Dec.  Dig.  {  12.*] 

4.  Oarbiebs  (1 12*)— RBauuTXON  or  Oeabges 

I— R  EA80  N  ABLENE8B . 

Rates  charged  by  a  common  carrier  can  go 
no  higher  than  the  service  la  reasonably  worth 
to  the  public,  even  though  charges  so  limited 
would  fail  to  produce  a  fair  return  to  the  carri- 
er upon  its  investment;  and,  where  the  carrying 
of  26  per  cent  of  the  total  number  of  passengers 
carried  by  a  street  lailroad  company  under  rates 
affecting  only  10  per  cent  of  the  passenger  rev- 
enue at  a  rate  less  than  what  would  be  an  ade- 

Jioate  return  for  the  'use  of  its  property  affords 
t  a  profit  over  the  acttial  coat  of  moving  the 
passenger  and  is  the  only  rate  the  passenger  can 
afford  to  pay,  such  a  rate  is  a  reasonable  rate, 
both  to  the  company  and  to  the  public. 

[Ed.  Note.  —  For  other  cases,  see  Carrina, 
Cent.  Dig.  H  7-20;  Dec  Dig.  |  12.*] 

tt,  OABBIEBS  (I  13*) — BEGUIiATION  OE  CHABOES 
— DlSCBIMINAJION— CONflTITnnOKAI.  Pl»- 
TI8I0N8. 

Const  art  12,  |  16,  which  provide*  that  no 
discrimination  in  charges  or  facHltiea  for  trans^ 
portatiott  aliall  be  made  by  any  railroad  between 
places  or  persons  or  in  the  facilities  for  the 
transportation  of  the  same  classes  of  freight  or 
passengers,  ia  not  violated  by  rates,  ordered  by 
tile  Railroad  CommiasloQ,  wnleh  do  not  dierge 
any  persons  or  classes  of  penoaa  a  greater  or 
lees  rate  tor  the  same  service  than  Is  cnareed  all 
other  persons  ^mllarly  situated,  and  which  have 
a  like  effect  opoa  all  who  are  similarly  situated. 
To  ctHtstitute  an  unjust  discrimination,  the  com- 
pany would  have  to  receive  a  greater  or  less 
rate  from  one  person  than  another  to  whom  it 
furnished  a  like  service  under  like  conditlMS, 
either  directly  or  indirectly. 

[Ed.  Note.  — For  other  eaaei,  lee  Oarrien* 
Dk  Dig.  I  18.*I 


6.  Carribbs  (1 12*)— RcdtniAtioN  or  CaAsaEs 
-Reasonableness— A  DBQUATEN  ESS  or  Ee- 

rURH  ON  INVESTUENT— BVIDBNCB. 

On  the  qoestion  of  what  rate  of  return  npon 
its  investment  should  be  allowed  to  a  street  rail' 
way,  that  in  the  locality  where  the  railway  oper- 
ated the  prevailing  rate  of  interest  on  loans  run- 
ning: for  a  long  time  and  backed  by  first-class 
security  was  7  per  cent,  that  on  ordinary  com- 
mercial paper  the  rate  was  8  per  cent,  and  that 
the  railway  aw^ealing  from  rates  ordered  by  the 
Railroad  CommlssioQ  had  itself  loaned  to  an  al- 
lied corporation  a  large  sum  on  its  notes  at  6 
per  cent,  raising  the  amount  by  an  issue  of 
bonds,  may  be  taken  into  consideration  on  the 
Question  of  adequate  return. 

[Ed.  Note.  — For  other  cases,  see  GarrleriL 
Cent  Dig.  H  7-^:  Dec.  Dig.  {  12.*] 

7.  Carriers  (S  18*)— Bbouution  or  Charobb 

— PaOGEBDINOa   TO   PBEVKHT  ENFOBCEHBNT 

or  Kequlaiion— Judicial  ■Scpebvibion  ik 
General. 

On  questions  as  to  the  valnation  of  street 
milroad  prraerty,  the  estimate  of  future  eam- 
ingSp  operating  expenses,  maintenance,  depre- 
ciation, taxes,  and  fixed  charges  and  other  re- 
sults reached  by  the  Railroad  Commission  in  de- 
termining the  questions  before  it  and  in  fixing 
rates,  the  Inqolry  calls  largely  for  expert  evi- 
dence, and  the  findings  made  are  necessarily  of 
the  same  nature,  and  the  findings  should  not  be 
disturbed  on  review  unless  they  bear  evidence  of 
having  been  reached  ailiitrarily  and  without  a 
full  consideration  of  all  the  controlling  facta,  but 
courts  may  review  the  questions  submitted  in  so 
far  aa  they  require  the  application  of  le^al  prin- 
dples. 

[Ed.  Note. —  For  other  cases,  see  Carriers, 
Dea  Dlf.  1 16.*} 

8.  OABBims  (1 12*)— BxontATiON  or  Ohaboks 
—Consideration  or  "Cohpbtino  Lines." 

Where  the  Railroad  Commission  has  estab- 
lished rates  for  a  street  zallway  company,  and  it 
doea  not  appear  that  oUier  lines,  operating  In  a 
pArt  of  the  territory  covered  by  Its  lines,  hare 
station  facilities  at  any  of  the  polnta  affected  by 
the  established  rates  except  at  one  or  two  places, 
or  that  they  are  seeking  to  handle  the  traffic  or 
had  time  sdiedules  to  nandle  it,  and  where  it 
appears  that  pe(n>la  living  tn  territory  outside 
of  those  places  must  travel  on  the  appellant's 
line  or  be  deprived  of  direct  access  by  railway 
into  certain  towns,  such  other  lines  are  not 
"cmniieting  lines"  j  and  hence  the  order  of  the 
commission,  reducing  rates  below  the  rates  per- 
mitted to  be  charged  by  such  other  roads,  cannot 
be  discrimination. 

lEd.  Note. —  For  other  cases,  see  Carriers, 
Dec  Dtg.  f  12.* 

For  other  definitions,  see  Words  and  "Pbxama, 

VOL  2,  pp.  13G2, 1363.] 

Eto  Banc.  Appeal  from  Superior  Gotirt, 
Thurston  County;  John  R.  Mitchell,  Judge. 

From  final  orders  of  the  Railroad  Com> 
mission  of  Washington,  made  on  a  peti- 
tion filed  with  It  by  W.  H.  Paulbamns,  In 
which  proceeding  David  Hart  and  others  In- 
tervened, and  from  orders  in  a  proceeding 
on  petition  the  Pnget  Sound  Electric 
Railway  InvolviDg  its  valuation  the  railway 
appealed  to  the  superior  court,  which  sus- 
tained the  orders  of  the  commlaslon,  and  the 
railway  appeals.  AfDrmed. 

Benjamin  S.  Grosscup  (James  B.  Howe^ 
WlUlam  Oarr  Morrow,  and  Jno.  A.  Shactie- 
ford,  of  oouniel),  for  petitioner.  W.  T.  Tan-, 
nw,  Atty.  Gen.,  for  respondents. 
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MORRIS,  J.  This  Appeal  brlngB  up  for 
Teriew  tbe  order  of  the  Railroad  Oonunl»- 
Blon  of  Washington,  establlahlng  a  schedule 
of  passenger  rates  on  the  lines  of  appellant 
between  Seattle,  Tacoma,  Puyallup,  and  Ren- 
ton.  Tbe  evidence  Is  Tolumlnons,  and  the 
commission  has  made  many  findings  relat- 
ing to  every  detail  considered  by  It  in  arriv- 
ing at  Its  conclusion.  These  findings  are 
In  the  main  conceded  to  be  correct  by  appel- 
lant, as  it  attacks  only  three  of  them,  upon 
whl(A  It  contends  the  commission  based  Its 
estimate  of  future  earnings,  operating  ez- 
pensea,  depreciation,  taxes,  and  other  Items 
taken  Into  consideration  in  arriving  at  Its 
conclusion  that  7  per  cent  Is  a  reasonable 
return  to  appellant  upon  Its  Investment  The 
errors  alleged  in  the  making  of  the  final 
order  are  that  It  does  not  permit  appellant 
to  earn  a  reasonable  return  on  the  value 
of  Its  property;  that  it  imposes  a  burden 
of  carrying  passengers  between  Seattle  and 
points  within  10  miles  of  Seattle  and  between 
Tacoma  and  points  wltbiu  10  miles  of  Ta- 
coma at  a  rate  less  than  the  cost  of  the 
service;  that  It  fixes  a  rate  lees  than  com- 
peting steam  railroads  charge  for  the  same 
service;  and  that;  It  violates  the  Constitu- 
tion of  the  state,  prohibiting  discrimination 
In  rates  between  persons  and  places.  It 
will  be  difilcnit  to  make  a  proper  state- 
ment of  all  tbe  facts  altering  into  the  ques- 
tions submitted  by  this  appeal,  and  keep 
this  opinion  within  proper  bounds.  We  will 
therefore  not  attempt  to  make  a  detailed 
statement  of  all  of  such  facts,  but  will  refer 
only  to  such  as  may  be  necessary  to  give 
a  proper  understanding  of  tbe  points  Involv- 
ed. Ai^llant  opened  Its  line  for  passen- 
ger traffic  between  Seattle,  Tacoma,  and  in- 
termediate points  in  the  fall  of  1902,  and 
published  a  schedule  of  rates  which  remain- 
ed in  force  until  October  17,  1909,  when  a 
new  sf^ednle  was  announced  and  put  in  op- 
eration, making  material  advances  in  the 
rates.  Thereupon  W.  H.  Paulhamns  filed 
a  petition  with  the  commlssloD,  alleging 
that  the  new  rates  thns  established  were 
unfair,  unreasonable,  and  exorbitant,  and 
iwaylng  tor  a  hearing,  'nils  proceeding  Is 
known  as  "Cause  No.  76"  in  the  records  of 
the  commission,  and  coupled  with  It  on  the 
hearing  and  in  the  subsequent  proceedings 
before  the  superior  court  of  Thnrston  coun- 
ty Is  cause  No.  74  In  tbe  records  of  the  com- 
mlaslon,  involving  the  valuation  of  appel- 
lant Appeals  were  taken  from  the  final 
orders  made  by  the  commission  in  these 
proceedings  to  the  superior  court  of  Thurs- 
ton connty,  whldi  court  In  all  things  sus- 
tained the  commission;  and  a  subsequent 
aMM^  brings  botb  proceedings  here,  where, 
as  in  the  court  below,  they  will  be  treated 
as'  one.  It  will  not  be  necessary  to  make 
ai^  nterme^  to  lite  complaint  in  inter- 
vention, aa  no  new  or  additional  qneatlons 
are  thereby  submitted. 


In  1902,  whea  the  railway  went  Into  op* 
oration,  the  only  town  within  10  miles  of 
Seattle  was  Georgetown,  then  having  a  pop- 
ulation of  approximately  20O.  Next  south 
was  Kent,  some  17  miles,  with  a  population 
of  765.  Between  that  time  and  the  going 
Into  effect  of  the  increased  rates  In  Octo- 
ber, 1909,  tbe  population  had  Increased 
along  the  line  of  the  railway  within  the  10- 
mlle  zone  tributary  to  Seattle  by  the  estab- 
lishment of  new  towns  with  their  trlbti- 
.tary  inhabitants  as  follows:  Meadows,  500; 
Qnariy,  600;  Duwamlsh,  500;  AUentown, 
600;  Rlverton,  450;  Foster,  900;  TukwIIa, 
600 ;  Earlington,  500 — while  Georgetown 
bad  Increased  to  7,000.  These  figures  are 
given  .by  the  commission  as  an  approxima- 
tion only  of  the  nnmber  of  inhabitants 
tributary  to  each  of  these  points,  as  at  the 
time  of  the  findings  the  census  of  1910 
had  not  been  made  public  They  will,  how- 
ever, be  accepted  as  sulMtantlally  correct 
The  same  situation  was  developed  along 
the  southern  end  of  the  line  tributary  to 
Tacoma,  where  a  number  of  small  towns, 
ranging  from  a  few  Inhabitants  to  700  or 
800,  had  grown  up  along  the  line.  These 
points  the  undisputed  evidence  shows  to 
be  Inhabited  by  clerks,  laborers,  and  small 
wage-earners,  who  had  purchased  homes  on 
the  Installment  plan,  attracted  by  the  cheap- 
ness of  the  land  and  the  rate  of  fares  charg- 
ed between  them  and  Seattle  and  Tacoma. 
by  which  they  were  enabled  to  reach  their 
respective  places  of  labor  In  those  cities  al- 
most as  quickly  and  as  cheaply  as  if  liv- 
ing within  the  dtles  themselves.  Under 
the  old  rates  the  stations  south  from  Se- 
attle to  Tukwlla,  ranging  In  distance  be- 
tween 3.22  and  9.86  miles,  were  g^ven  a 
one-way  rate  of  10  cents  and  a  return  rate 
of  15  cents;  while  under  the  new  rate  an 
increase  was  exacted  of  in  some  instances 
as  high  as  260  per  cent.;  the  return  rate 
at  the  Seattle  end  being  advanced  as  fol- 
lows: Davis,  to  24  cents;  Meadows  and 
Sonthslde,  to  26  c^ts;  FloravlUe,  to  28 
cents;  Cardmoores,  to  28  cents;  Dnwam- 
isb,  to  SO  cents;  Q'narry,  to  32  cents;  Al- 
lentown,  to  34  cents;  Rlverton,  to  34  cents; 
Mortimer,  to  S6  cents;  Foster,  to  38  cents; 
and  Tukwlla,  to  40  cents.  A  like  advance 
was  made  at  the  Tacoma  end.  The  effect 
of  these  advances  was  to  compel  many  of 
the  people  at  these  points  who  labored  In 
the  cities  to  abandon  their  homes  and  move 
into  the  dty;  the  evidence  being  conclu- 
sive that  the  rates  were  prohibitive,  and, 
if  continued,  it  would  nwan  a  sacrifice 
and  abandonment  of  the  homes  in  favor  of 
cheaper  transportation.  It  is  also  shown 
tkat  vuder  the  old  rates  in  the  Tukwlla 
zone  the  mwnlng  trains  Into  Seattle  and  the 
evnlng  trains  out  were  crowded  to  their 
capacity;  while  under  ttie  new  rate  travd 
had  fallen  oft  to  less  than  half.  The  same 
ctmditlim  la  ahown  within  ttie  mm»  triba- 
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tary  to  Tacoma.  Other  changes  vren:  8e- 
attla  to  K«nt  increaBed  trom  SO  c^ta  to 
8A  oenta  (me  way,  whllo  the  zound-trlp  rate 
was  Increased  from  60  cents  to  68  cents; 
Seattle  to  Tacoma,  single  trip  Increased  from 
00  cents  to  73  cents,  ronnd  trip  from  91  to 
$1.25.  Hits  through  buBluees  is  shown  b; 
the  evldenoe  to  constltnte  nearly  S7  per  cent 
of  the  passenger  traffic  No  contention  la 
made  npon  the  Seattle-Tacoma  rate,  as  It 
was  not  Interfered  with  by  the  commission. 
From  Kent  to  Tacoma  the  rate  was  In- 
creased from  80  owta  to  38  cents  one  way, 
and  romid  tr^  from  60  cents  to  76  cents; 
Seattle  to  Benton  Increased  from  15  cents 
to  27  cents,  round  trip  from  2B  cents  to  64 
cents.  These  Instances  will  serve  aa  an  11- 
lostratlon  of  the  character  of  the  Increase 
of  the  new  rate  sdiedule  over  the  old. 
me  order  of  the  commission  as  to  these 
rates  was  to  restore  the  old  roond-trip  rate 
between  Seattle  and  points  south,  as  far  as 
Benton  Junctltm,  a  distance  of  11  miles, 
and  from  Tacoma  north  to  Algona,  a  distance 
of  12%  mllee.  The  old  rate  was  also  restor- 
ed between  Tacoma  and  points  on  the  Puy- 
allop  line.  Hie  ronnd  trip  rate  from  Seat- 
tle to  Benton  was  reduced  from  54  cents  to 
35  cents;  from  Seattle  to  Barllngton  from 
50  cents  to  30  cents.  The  single  fare  be- 
tweea  Kent  and  Seattle  and  Kent  and  Ta- 
coma was  allowed  to  stand,  but  the  round 
trip  from  Kent  to  Seattle  was  reduced  from 
68  cents  to  63  cents,  and  from  Kent  to  Ta- 
coma from  78  cents  to  75  cents.  The  effect 
on  the  schedule  as  a  whole  by  the  commis- 
sioners' order  was  to  permit  the  Increase 
of  the  new  rate  on  76.66  per  cent  of  the  to- 
tal passensrer  revenue  derived  by  the  rail- 
way which  amounts  approximately  to  an 
Increase  of  nearly  25  per  cent,  of  the  old 
rates.  The  effect  of  these  Increased  rates  In 
the  suburban  zones  tributary  to  Seattle  and 
Tacoma  Is  further  shown  by  the  result  In 
the  sales  of  tickets.  Ticket  sales  at  the  Se- 
attle oflSce  for  travel  between  Seattle  and 
Foster  averaged  between  June  30  and  Octo- 
ber 16,  1909,  under  the  old  rate,  $543.34  per 
month;  while  between  Oictober  17  and  Jan- 
uary 1,  1910,  under  the  new  rate,  ssles  de- 
creased to  an  average  of  $66.73.  For  the 
same  time  between  Seattle  and  Blverton, 
under  the  old  rate,  an  average  of  $629.45 
per  month,  and  under  the  new  rate  $80.35 
per  month.  Between  Seattle  and  Duwam- 
tsh  nndw  the  old  rate  sales  averaged  $191.^ 
par  month,  nnder  the  new  rate  $38.12;  be- 
tween Seattle  and  Pacific  (^ty  during  same 
period  nndw  eld  rate  $355.34;  under  new 
rate  $130.30;  between  SeatUe  and  Tnkwila, 
aame  pwled,  old  rate  $345.91,  new  rate 
$38.96;  while  sales  at  tlie  Kent  ofice  for 
the  same  period  dropped  from  $3,604.36  per 
month  to  $1,460.  ApiHvzlmat^y  80  per  cent, 
of  the  gross  eamlugs  of  the  company  ia  de- 
rived from  passenger  traffic    These  gross 


earnings  for  the  alx  years  the  railway  had 
been  In  operation  iwior  to  the  hearing  are: 

1903   $354,900  67 

1904   430.732  84 

imS    450.632  32 

1006    674,962  06 

1907    70S.548  78 

1008    721,642  85 

For  the  year  1909  It  was  estimated  Qie 
amount  would  be  $7KS,552.17.  The  market 
valne  of  the  railway's  property  was  found 
to  be  $4,070,237,  and  the  net  earnings  from 
its  operation  since  Its  organization  upon  the 
money  Invested  was  found  to  be: 

For  the  year  ending  June  30, 

1903    5.15  pn  cent 

For  the  year  ending  Jane  SO, 

1904    6.25   "  " 

For  the  year  ending  June  80, 

1905    6.18    "  " 

For  the  year  ending  June  30, 

1906    7.79    "  " 

For  the  year  ending  June  30, 

19OT   9.92    -  *■ 

For  the  year  ending  June  SO, 

1908    7.60   «  ' 

For  the  year  ending  June  30, 

1900   6.74   -  - 

The  depredation  for  the  same  period  was 
fonnd  to  be  approximately  9S00.000.  Ko  re- 
placemoit  fund  liad  been  provided  to  taltt 
care  of  this  depreciation,  except  an  expendi- 
ture of  approximately  $51,000  since  1906 
in  actual  replaoements,  which  replacements 
have  in  eadi  instance  been  diai^red  to  opwat- 
Ing  expenses.  Aasmnlng  the  same  volume  of 
business  to  ccmtlnnek  and  adopting  the  gross 
eamlnga  from  freight  and  passengers  for  the 
year  1909  at  $648,647.76,  aa  diown  by  the  re- 
port of  that  year,  the  commission  fonnd  that 
25  pet  cent  of  these  gross  earning  or  $162,- 
136.94,  ^ould  be  charged  to  operattaig  ex- 
penses to  cover  deiwedatlon  and  replacement 
This  item  la  attacked  by  appellant,  it  Calm- 
ing that  It  should  be  allowed  at  least  $180,- 
000  for  thla  item. 

We  have  carefully  and  with  painstaking  at- 
tention gone  over  the  evidence  submitted  np- 
on thla  point,  and  aa  a  result  we  are  aatls- 
fled  that,  aft«  making  all  proper  allowances 
to  rea(^  an  estimate  of  this  character,  the 
amount  found  the  commission  Is  aa  nearly 
correct  as  It  is  possible  to  determine.  Appel- 
lant contends  In  thla  connection  that  the  com- 
mission has  entirely  lost  sight  of  the  fiicC 
that  during  the  next  f^  yeara  money  wUl  be 
required  for  renewals  in  excess  of  the  av^ 
age  annual  revoine,  occasioned  by  the  tact 
that  the  railway  has  heretofore  been  unable 
from  Its  revenues  to  set  aside  an  annual  re- 
newal fund  upon  which  it  can  then  draw  for 
necessary  replacement 

[1]  It  is  unquestionably  true  that  tto  rail- 
way company  is  not  bound  to  see  its  imveriy 
gradually  deteriorate  In  valne  and  earning 
power  without  making  provision  out  of  Its 
earnings  to  keep  its  usefuln^  unimpaired: 
and  that  it  can  properly  charge  an  annual 
sum  to  care  for  ueceaaacr  devredatlaa  and 


Digitized  by 


Google 


PUGBT  SOUND  BLBGTBIC  RT.    RAIUtOAD  COMMISSION 


743 


waste,  and  have  evxii  sum  allowed  in  any  de- 
termination of  what  Is  a  proper  retnrn  npon 
Its  InTeetment  to  be  aj^rozlmated  In  fixing  Its 
rates  of  carriage.  But  we  cannot  concede 
that  in  so  doing  it  can  make  the  traffic  of  any 
fnture  year  or  years  bear  all  the  bnrdens  of 
the  deterioration  of  past  years.  Bach  year 
sfaoold  carry  the  burden  of  its  own  wear  and 
tear,  and  thus,  when  renewals  become  neces- 
sary, the  burden  is  equally  borne  by  all  con- 
tributing features.  As  we  read  It,  the  Sa- 
preme  Oonrt  of  the  United  States  has  so  held 
Id  KnoxvlUe  t.  Knoxville  Water  Co.,  212  U. 
S.  1,  14,  29  Sup.  Ct  148,  152.  53  L.  Ed.  371, 
where,  in  treating  a  like  question,  It  is  said: 
"If,  hbwerer,  a  company  falls  to  perform 
this  plain  duty  and  to  exact  sufficient  returns 
to  keep  the  Investm^t  unimpaired,  whether 
this  is  the  result  of  unwarranted  dividends 
upon  oTerlssues  of  securities,  or  of  omission 
to  exact  proper  prices  for  the  output,  the 
ftiult  Is  Its  own.  When,  therefore,  a  public 
r^ulatlon  of  its  prices  comes  under  qnestlon, 
the  true  value  of  the  property  then  employed 
for  the  purpose  of  earulng  a  return  cannot 
be  enhanced  by  a  consideration  of  the  errors 
in  management  which  have  been  committed 
in  the  past"  Accepting,  therefore,  the  con- 
tentioQ  of  appellant,  that  it  Is  shown  that 
from  (140.000  to  $160,000  will  be  required 
annually  for  the  next  three  to  five  years  for 
renewals  and  replacement,  such  an  expendi- 
ture will  not  be  made  necessary  by  the  de- 
terioration and  waste  of  those  years  alone; 
but  the  conditions  necessitating  renewals  and 
r^lacement  are  the  result  of  the  years  of 
wear  and  tear  that  have  gradually  taken 
place  since  the  operation  of  the  road  first  be- 
gan, and  each  year  contributlug  to  such  a 
condition  should  be  charged  with  its  propor- 
tionate share  of  the  burden.  That  26  jfet 
cent,  of  the  earnings  la  a  sufficient  sum  to 
be  set  aside  each  year  as  a  depreciation  and 
renewal  fund  is  clearly  established  by  the 
testimony;  and,  bad  this  sum  been  so  set 
apart  each  year,  there  can  be  little  doubt  but 
that  the  company  would  now  have  on  hand 
a  Buffldrat  amount  to  care  for  all  Its  present 
and  future  needs  properly  chargeable  to  such 
fund.  While  the  question  is  more  of  an  eco- 
nomic than  a  legal  one.  and  hence  difficult  of 
determination  in  a  judicial  inquiry,  w&  are 
satisfied  that  no  Injiutloe  has  been  done  ap- 
pellant in  this  finding. 

The  next  contention  Is  that  the  passenger 
ratea  fixed  by  the  commission  within  the  10- 
mlle  Eones  of  Seattle  and  Tacoma  are  unrea- 
sonable, and  the  limit  of  7  per  cent  aa  a  prop- 
er return  on  the  Inresti^nt  Is  too  low.  Rate- 
making  Is  a  study  In  Itself  and  presents  a 
difficult  problem,  even  to  those  who  have 
spent  years  of  application  In  Its  solntion. 
Considered  both  as  an  economic  and  a  legal 
question,  certain  princ^>leB  have  been  worked 
eut  as  formins  Ow  proper  rales  for  Its  deter- 
mination. 

E9]  A  nilwajr  rompanjr,  while  organized  as 


other  corporations  as  a  profitable  Investment 
for  its  stockholders,  by  reason  of  Its  being 
a  common  carrier,  assumes  certain  obliga- 
tlotu  to  the  public.  Among  these  Is  to  devote 
Its  property  to  the  use  of  the  public;  and, 
when  property  Is  so  used,  it  ceases  to  be  Jur- 
is privati  only,  but  becomes  affected  with 
a  public  Interest  "Property  does  become 
clothed  with  a  public  Interest  when  used  In 
a  manner  to  make  It  of  public  consequence 
and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  ioterest,  he,  in  ef- 
fect, grants  to  the  public  an  Interest  In  that 
use  and  must  snbmlt  to  be  controlled  by  the 
public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created.  He  may 
withdraw  his  grant  by  discontinuing  the  use. 
but  so  long  as  he  maintains  the  use,  he  must 
submit  to  the  control."  Munn  t.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77.  RaUways  and  other 
public  service  corporations  are  created  upon 
the  hypothesis  that  they  will  be  a  public  ben- 
efit The  state  confers  upon  tbem  special 
and  extraordinary  privileges.  It  exacts  from 
tLem  in  return  the  performance  of  public 
dutl^  and  that  they  hold  their  property  In 
trust,  not  only  for  the  pecuniary  benefit  of 
their  stockholders,  but  for  the  public  use  as 
well.  Stockton  v.  Central  R.  Co.,  60  N.  J.  Eq. 
52,  24  AU.  964,  17  L.  R.  A.  97 ;  Brunswick 
Gaslight  Co.  V.  United  Oas,  etc..  Co.,  85  Me. 
532,  27  AU.  626,  35  Am.  Rep.  385. 

[3]  Hence,  in  determining  the  reasonable- 
ness of  railway  rates,  consideration  must  be 
given,  not  only  to  the  carrier,  but  to  the  in- 
dividual requiring  the  service.  The  carrier 
is  entitled  to  adequate  recompeuse  for  the 
service  it  performs.  The  Individual  is  en- 
titled to  a  rate  that  he  can  reasonably  afford 
to  pay  for  the  service  he  requires.  Upon  . 
this  point  both  Judicial  and  economic  author- 
ity agree.  "It  cannot  be  said  that  a  corpora- 
tion is  entitled  as  of  right  and  without  ref- 
erence to  the  interests  of  the  public  to  real- 
ize a  givoi  per  cent  upon  its  capital  stock. 
When  the  question  arises  whether  the  Legis- 
lature has  exceeded  its  constitutional  power 
in  prescribing  rates  to  be  charged  by  a  cor- 
poration controlling  a  public  highway,  stock- 
holders are  not  the  only  persons  whose  rights 
or  interests  are  to  be  considered.  The  rights 
of  the  public  are  not  to  be  Ignored.  It  is  al- 
leged here  that  the  rates  prescribed  are  un- 
reasonable and  unjust  to  the  company  and 
Its  stockholders.  But  that  Involves  an  In- 
quiry as  to  what  is  reasonable  and  Just  to 
the  public."  Turuplke  Co.  v.  Sanford,  164  U. 
S.  678.  17  Sup.  Ct  198,  41  L.  Ed.  560.  A  rail-  - 
road  is  a  public  highway,  created  for  public 
purposes.  Such  a  corporation,  although  It 
owns  the  property  it  employs  in  the  puUlc 
service,  must  be  held  to  have  accepted  Its 
rights  and  privileges  subject  to  the  condition 
that  the  individual  or  the  public  whom  It 
serves  may  be  protected  against  nnraoson- 
able  chargw.   Tlw  oorporatUui  mar  not  tM 
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reonlred  to  use  its  property  for  the  benefit 
of  the  public  without  just  compensation  for 
the  service  it  renders.  Neither  may  It  fix 
such  a  rate  as  will  best  suit  its  own  Interests, 
wlthont  r^ard  to  the  rights  of  the  public. 
"We  hold,  however,  that  the  basis  of  all 
calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining 
a  highway  under  l^islatlve  sanction  must 
be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public. 
•  ♦  *  What  the  company  Is  entitled  to 
ask  Is  a  fair  return  upon  the  value  of  that 
which  It  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  enti- 
tled to  demand  Is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than 
the  services  required  by  it  are  reasonably 
worth."  Smyth  v.  Ames,  169  U.  8.  466,  18 
Sup.  Gt  418,  42  L.  Ed.  819.  The  right  of  the 
company  on  the  one  hand  to  derive  a  fair  In- 
come from  Its  Investment,  and  the  right  of 
the  public  on  the  other  hand  to  have  no  more 
exacted  than  the  services  in  themselves  are 
worth,  is  announced  In  all  the  federal  cases 
having  to  do  with  questions  of  this  charac- 
ter. Texas  &  Pacific  Ry.  Co.  v.  Interstate 
Com.  Com.,  162  U.  S.  197,  16  Sup.  Ct  666,  40 
L.  Ed.  940;  Reagan  v.  Farmers*  Loan  & 
Trust  Co.,  154  U.  S.  862,  14  Sup.  Ct  1047,  38 
L.  Ed.  1014;  Getting  v.  Kansas  City  Stock 
Tarda  Co.,  183  U.  S.  79,  22  Sup.  Gt.  30,-46 
L.  Ed.  92;  Minneapolis  &  St.  Louis  R.  Co.  v. 
Minnesota,  186  U.  S.  2S7,  22  Sup.  Gt  900,  46 
li.  Ed.  1151;  Covington  ft  Lexington  Turn- 
pike Go.  V.  Sanford,  164  U.  S.  678,  17  Sup.  Gt 
198,  41  iL.  EdL  560;  San  Diego  Land,  etc., 
Co.  V.  Jasper,  189  U.  S.  439,  23  Sap.  Ct  571, 
47  L.  Ed.  892;  Stanislaus  County  v.  San 
Joaquin  C.  &  I.  Co.,  192  U.  S.  201,  24  Sup. 
Ct  241,  48  L.  Ed.  406;  Southern  Pacific  v. 
Bartlne  (C.  C.)  170  Fed.  725;  Interstate  Com. 
Com.  V.  Louisville  &  N.  R.  Co.  (C.  C.)  73  Fed. 
409.  The  same  rule  has  been  announced  In 
the  state  courts.  In  Kennebec  Water  Dis- 
trict V.  Waterville,  97  Me.  185,  64  AU.  6, 
60  L.  R.  A.  856,  In  deaUng  with  the  question 
of  the  reasonableness  of  the  rate  to  be 
chained  consumers  of  water,  the  court  In  an- 
nouncing the  principle  that  the  right  of  the 
water  company  to  a  fair  return  on  Its  Invest- 
ment Is  coupled  with  the  right  of  the  con- 
sumer to  have  no  more  exacted  than  the  serv- 
ice Is  worth  to  him  says:  "Yet,  while  tbe 
company  is  entitled  so  far  as  this  case  shows 
to  a  fair  return  upon  the  value  of  the  prop- 
erty used  for  the  public  at  the  time  It  Is  be- 
ing used,  tbe  public — that  Is,  the  customers 
'may  demand  that  the  rates  shall  be  no  higher 
than  the  services  are  worth  to  them,  not  in 
the  aggregate,  but  as  Individuals.  The  value 
of  the  services  in  themselves  la  to  be  consid- 
ered, and  not  exceeded.  These  views  seem 
to  l>e  consonant  with  reason.  They  are  also 
established  by  the  highest  Judicial  authority 
In  our  country."  The  same  court  bad  occa- 
■lim  later  to  examine  into  the  Hune  qoestion 
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In  Brunswick  Water  District  v.  Maine  Water 
Co.,  99  Me.  871,  59  Atl.  537.  and  In  affirming 
the  doctrine  of  the  dted  case  It  says:  "Rea- 
sonableness relates  to  both  the  company  and 
the  customer.  Rates  must  be  reasonable  to 
both,  and,  if  they  cannot  be  to  both,  they 
must  be  to  the  customer.  •  •  •  A  pub- 
lic service  company  cannot  lawfully  charge 
In  any  event  more  than  the  services  are  rea- 
sonably worth  to  the  public  as  Individuals, 
even  If  charges  so  limited  would  fall  to  pro- 
duce a  fair  return  to  the  company  upon  the 
value  of  Its  property  or  investment  •  ♦  • 
The  company  engages  in  a  voluntary  enter- 
prise. It  Is  not  compelled  at  the  outset  to 
enter  Into  the  undertaking.  It  must 'enter, 
if  at  all,  subject  to  the  contingencies  of  the 
busings,  and  subject  to  tbe  rule  that  its 
rates  must  not  exceed  the  value  of  the  serv- 
ices rendered  to  its  customers.  It  has  ac- 
cepted valuable  franchises  granted  by  the 
state,  franchises  ordinarily  exclusive  for  the 
time  being,  franchises  which  ordinarily  de- 
bar the  public  from  serving  themselves  sat- 
isfactorily in  any  other  way,  and,  In  return. 
It  must  perform  the  duties  to  the  public 
which  it  has  voluntarily  assumed,  at  rates 
not  exceeding  the  value  of  the  services  to 
the  public,  taken  as  individuals,  and  this  Ir- 
respective of  tbe  remuneration  It  may  Itself 
receive."  The  same  rule  is  announced  by  the 
Interstate  Commerce  Commission  in  cases 
within  Its  Jurisdiction  in  Imperial  Goal  Go.  T. 
P.  &  L.  E.  R.  Co.,  2  Interst.  Com.  B.  438, 
where  It  Is  said,  "The  value  of  the  service 
is  generally  regarded  as  tbe  most  important 
factor  in  fixing  rates,"  and  In  Thurber  v.  N. 
T.  Central  &  H.  R.  Ry.  Co.,  2  Interst  Com. 
R.  742:  "As  was  said  In  the  second  annual 
report,  the  commission  has  laid  down  tbe 
principle  that  carriers  In  making  rates  can- 
not arrange  them  from  an  exclusive  regard 
to  their  own  Interest,  but  that  they  roust 
respect  the  Interests  of  those  who  may  have 
occasion  to  employ  their  services  and  subordi- 
nate their  own  Interests  to  the  rules  of  rel- 
ative equality  and  Justice."  Without  refers 
ring  to  them  specifically,  it  may  be  said  that 
all  the  recognized  economic  authorities  who 
have  taken  up  the  subject  of  rate-making, 
such  as  Noyes*  American  Railroad  Notes, 
Johnson's  American  Railway  Transportation, 
Ripley's  Railway  Problems,  Beal  &  Wyman 
on  Railroad  Rate  Regulation,  and  ottiers  cit- 
ed la  the  briefs,  lay  down  tbe  same  general 
mles. 

[4]  From  these  authorities  the  true  rules 
can  be  gathered  that  rates  can  go  no  higher 
than  tbe  service  is  reasonably  worth  to  tbe 
public  requiring  the  service,  and  that  the 
reasonable  value  of  the  service  to  tbe  public 
may  t>e  insisted  upon,  even  though  chat^ 
so  limited  would  fall  to  produce  a  tait  re- 
turn to  the  carrier  upon  Its  Inveetment 
Such  a  rule  as  applied  to  these  great  pablic 
service  corporations  la  baaed  upon  reason  and 
JuBticek  becanaa  of  tbelr  naiciae  of  f»mn- 
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mortal  powers  and  aBsnmptlon  of  the  func- 
tions of  the  Btate  In  tbeir  acquisition  of  their 
property,  compelling:  the  indlTldnal  to  yield 
and  surrender  bis  own,  that  it  may  be  deroted 
to  the  greater  service  of  the  general  puMlc — 
benefits  that  cannot  be  enjoyed  wlthont  cor- 
responding burdens.  If  th^  seek  to  exercise 
the  function  of  the  state  in  one  particular, 
they  cannot  deny  It  In  another.  If  they  can 
take  property  from  the  ludlrldual  because  It 
ts  to  be  devoted  to  a  public  use,  then  they 
must  recognize  sncb  public  use  as  the  first 
law  affecting  such  prc^erty,  and  subordinate 
the  interests  of  stockholdws  to  the  interest 
of  the  public,  Irrespective  of  the  effect  upon 
the  question  of  profits.  In  this  respect  they 
differ  from  other  corporations  In  wh<ffie 
property  there  is  only  an  Incidental  public 
use.  This  distinction  la  pointed  out  In  Cot- 
ting  T.  Kansas  aty  Stock  Yards  Co.,  18S  U. 
S.  79,  22  Sup.  Gt.80,  46  L.  Ed.  92,  in  this  lan- 
guage: "Now,  in  the  light  of  these  decisions 
and  facts,  it  Is  insisted  that  the  same  rule  as 
to  the  limit  of  Judicial  Interference  must  ap- 
ply in  cases  in  which  a  public  service  Is  dis- 
tinctly Intended  and  rendered  and  In  those  in 
which  without  any  intent  of  public  service  the 
owners  have  placed  their  property  In  such  a 
position  that  the  public  has  an  interest  in  Its 
use.  Obviously  there  la  a  difCerence  In  the  cou- 
ditions  of  these  cases.  In  the  one  the  owner 
has  Intentionally  devoted  bis  property  to  the 
discharge  of  a  public  service.  In  the  other 
be  has  placed  his  property  In  such  a  position 
that  willingly  or  unwillingly  the  public  has 
acquired  an  Interest  in  Its  use.  In  the  one 
he  deliberately  undertakes  to  do  that  which 
is  a  proper  work  for  the  state.  In  the  other, 
in  pursuit  of  merely  private  gain,  he  has 
placed  his  property  In  such  a  position  that  the 
public  lias  become  Interested  In  its  usa  In 
the  one  It  may  be  said  that  he  voluntarily 
accepts  all  the  conditions  of  public  service 
which  attadi  to  like  service  performed  by  the 
state  Itself.  In  the  other,  that  he  submits  to 
ouly  those  necessary  interferences  and  regu- 
lations which  the  public  Interests  require. 
In  the  one  he  expresses  his  willingness  to  do 
the  work  of  the  state,  awttre  that  the  state 
in  the  discharge  of  its  public  duties  is  not 
guided  solely  by  a  question  of  profit.  It  may 
rightfully  determine  that  the  particular  serv- 
ice Is  of  such  Importance  to  the  public  that 
it  may  be  conducted  at  a  pecuniary  loss,  hav- 
ing in  view  a  lai^r  general  interest  At  any 
rate.  It  does  not  perform  its  services  with  the 
single  idea  of  profit  Its  thought  Is  the  gen- 
era]  public  welfare.  If  In  such  a  case  an  In- 
dlvldnal  Is  willing  to  undertake  the  work  of 
the  state,  may  it  not  be  urged  that  he  In  a 
measure  subjects  himself  to  the  same  rules 
of  action,  and  that,  If  the  body  which  ex- 
I»esaes  the  Judgment  of  the  State  bellevw 
that  the  particular  services  should  be  render- 
ed without  profit,  he  la  not  at  liberty  to  com- 
plain? While  we  have  said  again  and  i^tn 
that  one  volnnteerlng  to  do  such  service  can- 
not be  compelled  to  eqoee  Ua  property  to 


confiscation,  that  he  cannot  be  compelled  to 
submit  its  use  to  such  rates  as  do  not  pay 
the  expenses  of  the  work,  and  therefore  cre- 
ate a  constantly  increasing  debt  which  ulti- 
mately works  its  appropriation,  still  is  there 
not  force  in  the  suggestion  that,  as  the  state 
may  do  the  work  without  profit,  if  be  volun- 
tarily undertakes  to  act  for  the  state,  be  must 
submit  to  a  like  determination  as  to  the  para- 
mount Interests  of  the  public?  Again,  wher- 
ever a  purely  public  use  Is  contemplated,  the 
state  may  and  generally  does  bestow  upon 
the  party  intending  such  use  some  of  its  gov- 
ernmental powers.  It  grants  the  right  of 
eminent  domain  by  which  property  can  be 
taken,  and  taken  not  at  the  price  fixed  by  the 
owner,  but  at  the  market  value.  It  thus  en- 
ables blm  to  exercise  the  powers  of  the  state; 
and,  exercising  those  powers  and  doing  the 
work  of  the  state.  Is  it  wholly  unfair  to  rule 
that  he  must  submit  to  the  same  condi- 
tions whluh  the  state  may  place  upon  Its 
own  exercise  of  the  same  powers  and  the  do- 
ing of  the  same  work?"  It  Is  conceded  that 
the  rates  originally  adopted  by  the  company 
did  not  net  an  adequate  return  on  its  prop- 
erty The  commission,  therefore,  having  in 
mind  the  establishment  of  such  rates  as 
would  produce  what  it  deemed  to  be  an  ade- 
quate returu,  by  Its  order  permitted  approx- 
imately 90  per  cent  of  the  new  rate  to  re- 
main, affecting  78  per  cent  of  the  revenue 
derived  from  passenger  traflBc;  the  restora- 
tion of  the  old  rates  within  the  lO-mlle 
zones  and  at  Kent,  Renton,  find  a  few  other 
points  approximating  only  10  per  cent  of  the 
revenue  and  25  per  cent  of  the  passenger 
traffic.  That  In  so  doing  It  had  In  mind  the 
estaUishment  of  a  rate  the  patrons  of  the 
railway  at  the  points  affected  could  afford 
to  pay,  and  one  which,  considering  all  con- 
trolling features,  would  be  reasonable  to  both 
the  company  and  tlie  public.  Is  demonstrated 
to  our  mind  by  the  findings  to  which  no  ex- 
ceptions are  taken.  The  rate  established  at 
those  points  is  one  which  the  patron  can  pay. 
It  Is  one  which  we  bdlere  will  give  the  com* 
pany  a  profit  over  the  cost  of  the  particu- 
lar service,  and  which,  when  added  to  the 
charges  permitted  to  ranaln,  will  produce  a 
revenue  of  7  per  cent,  whldi,  considering  the 
character  of  the  service  and  the  rights  of  the 
public,  we  cannot  say  is  ^tber  unreasonable 
or  unjust 

We  have  boetofore  referred  to  some  of  the 
facts  found  by  the  commission  affecting  or- 
ders as  applied  to  these  suburban  aones.  A 
better  and  more  extended  atatemrat  of  these 
facts  will  be  disclosed  in  the  third,  fourth, 
and  fifth  findings  of  the  commission,  which 
relate  solely  to  the  conditions  disclosed  by 
the  evidence  in  the  suburban  zones.  To  these 
flndingB  we  find  no  exceptions. 

"Finding  No.  8. 

**That  the  fallowing  points  are  Babnrban 
to  Seattle,  viz.:  Oeorgetown,  Colvlns,  Mc- 
Leans, Gorglata,  Marlnoi^  Maplea,  Butir 
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MacVays,  Van  Asaelts,  Chicago  Avenue.  Da- 
vis, Meadows,  Snnnyalde,  PloraTllle,  Card- 
moorea,  Diiwamlah,  Quarry.  Allentown,  HIt- 
erton,  Mortimer,  Foster,  TukwUa,  Black  Riv- 
er, and  Renton  Junction.  That  practically 
90  per  cent  of  the  heads  of  families  living 
in  said  suburban  towns  gain  their  livelihood 
In  Seattle  as  clerks,  laborers,  and  mechanics. 
That  the  clerks  travel  to  and  from  such 
points  to  Seattle  practially  six  days  In  the 
week,  laborers  traveling  on  the  average  of 
four  round  trips  per  week-  That  such  heads 
of  families  either  own  their  homes  in  such 
suburban  towns  or  are  paying  for  the  same 
on  the  installment  plan.  That  they  were  in- 
duced to  purchase  such  homes  by  reason  of 
the  rate  charged  for  the  round  trip  and  Its 
long  conttaued  enforcement.  That  under  the 
rates  charged  prior  to  October  17,  1909,  the 
return  trip  as  far  south  as  Tukwila  being  not 
in  excess  of  IG  cents,  or  but  7  cents  in  excess 
of  the  street  car  fare  iu  Seattle,  residents, 
laborers,  clerks,  and  others  employed  in  Se- 
attle were  able,  by  reason  of  obtaining  cheap- 
er homes  at  such  points  than  adjacent  to 
street  car  lines  in  Seattle,  to  pay  such  addi- 
tional 7-cent  car  fare.  That  under  the  In- 
creased rate  to  such  suburban  towns  the  res- 
idents, laborers,  and  clerks  are  unable  from 
their  salaries  to  pay  such  Increased  rate 
by  reason  of  its  being  cheaper  to  rent  homes 
adjacent  to  such  street  car  lines  than  oc- 
cupy their  homes  and  pay  such  increased 
rates,  and  many  families  and  r^Idents  of 
such  places,  to  wit,  20  from  Quarry,  Du- 
wamlsh,  and  Allentown,  12  from  TukwUa, 
18  from  Foster,  and  more  or  less  from  all 
towns  mentioned  as  suburban,  have  already 
abandoned  their  homes  and  moved  to  points 
adjacent  to  street  car  lines  in  Seattle,  and 
many  others  are  contemplating  moving  if  re- 
lief be  not  granted  in  this  hearing,  all  by 
reason  of  such  Increased  rates  and  fares. 
That  the  following  points  are  suburban  to 
Tacoma:  Waverly,  Tldehaven,  Brookville, 
Meeker,  Puyallup,  Berrytown,  Cedarhurat, 
Flrwood,  Ardena,  McAleer,  Willow  Junction, 
CuBhman,  Fife,  Milton,  Bdgewood,  Jovlta, 
Binffs,  Pacific  City,  and  Algona — and  a  large 
part  of  the  beads  of  families  residents  of 
such  towns  earn  their  livelihood  working  as 
clerks,  laborers,  and  mechanics  In  Tacoma, 
and  a  similar  condition  exists  as  to  such 
towns  suburban  to  Tacoma  as  that  herein- 
before set  out  as  to  the  points  suburban  to 
Seattle,  and  many  are  leaving  their  homes 
and  moving  to  Tacoma  for  the  same  reasons 
as  above  set  out 

"Finding  No.  4. 
"That  the  town  of  Renton  Is  served  by 
the  Seattle,  Renton  &  Southern  Railway,  an 
electric  line  extending  from  Seattle  to  Ren- 
ton. That  the  rates  now  and  heretofore  In 
force  by  said  last-named  company  la  the 
rate  charged  by  the  defendant  prior  to  the 
ITth  day  of  October,  1909,  namely.  16 
cents  for  the  single  trip  and  25  cents  for 


the  round  trip.  That  for  the  year  endlns- 
June  30,  1900.  the  average  earnings  from 
passengers  going  between  Seattle  and  Ron- 
ton, as  Indicated  ij  the  sales  of  tickets  at 
the  different  ticket  offices,  amounted  to  the 
snm  of  $17,254.10,  or  an  average  of  $1,438 
per  month.  That  between  June  30,  1909, 
and  the  16th  day  of  October,  1909,  said 
sales  had  increased  to  an  average  of  $2,708 
per  month,  and  between  the  17th  day  of 
October,  1909,  and  the  let  day  of  January, 
1910,  while  the  said  increased  rates  were 
In  force,  said  passenger  earnings  decreased 
to  $302  per  month,  as  shown  by  the  sales 
at  the  said  ticket  offices.  That  the  return 
fare  being  twice  the  single  fare,  during  said 
last-mentioned  time  a  greater  number  of 
people  traveling  over  said  line  would  be 
likely  to  pay  cash  fare  to  the  conductor 
on  the  train.  Such  cash  fares  not  having 
been  segregated  and  accounts  taken  there- 
of other  than  cash  fares  collected  by  the  con- 
ductors, the  commission  Is  unable  to  state 
the  percentage  collected  by  the  conductors 
as  cash  fare,  but  that  between  the  16Ui 
day  of  October,  1900.  and  the  Ist  day  of 
January,  1010,  the  earnings  of  the  Seattle 
Renton  A  Southern  Railway  [a  competing 
line]  from  passenger  business  between  Ren- 
ton and  Seattle  Increased  more  than  150 
per  cent  That  E^rllngton  la  situate  be- 
tween Renton  Junction  and  Renton,  and 
there  Is  In  the  vicinity  of  EarUngton  trib- 
utary to  the  defendant  conipany's  lines  ap- 
proximately 600  people.  That  a  lar^  num- 
ber, to  wit  00  per  cent,  of  the  heads  of 
fandiies  residents  of  and  In  the  vldntty 
of  EarUngton,  earn  their  lirdlhood  in  Se- 
attle as  laborers  and  clerks,  and  that  a 
similar  condition  exists  as  to  the  residents 
of  Elarlington  as  has  been  heretofore  pointed 
oat  as  to  other  snburban  points.  That  in 
addition  to  the  facts  hu%in  before  set  out, 
the  residents  of  EarUngton  and  vicinity.  In 
order  to  reach  th^r  place  of  business  la 
Seattle,  walk  from  the  vicinity  of  the  sta- 
tion an  additional  mile  and  a  half  in  order 
to  obtain  the  cheap  fares  charged  by  the 
Seattle,  Renton  &  Southern. 

■binding  No.  6. 
"That  the  town  of  Pnyallup  was  and  is 
served  by  the  defendant  line  and  by  the  Ta- 
coma Railway  &  Power  Company,  an  allied 
corporation,  sach  last-named  line  running 
from  Fern  Hill  over  an  adverse  grade,  trav- 
eling a  distance  of  approximately  16  miles 
to  Tacoma,  the  defendant  company's  line  via 
Willow  Jnnctl(m  being  9.91  miles  to  Taoema, 
and  being  over  a  much  easier  grade  and 
through  a  more  fertile  and  populous  district 
than  the  Tacoma  Railway  St  Poww  Compa- 
ny's line.  That  in  the  year  1906,  when  the 
defendant  company  was  seeking  a  franchise 
from  the  city  of  Pnyallup  to  lay  its  lines  In 
the  streets  of  Pnyallup,  tJie  town,  throai^ 
manbrn  of  its  coundl,  oontenplated  and 
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saggested  buwUng  a  provision  In  tbe  fran* 
chlse  limiting  the  rates  thereafter  to  be 
charged  between  Pnyallup  and  Tacoma  to  a 
rate  not  exceeding  the  rates  then  and.  there- 
tofore charged  over  the  line  of  tbe  Tacoma 
Railway  &  Power  Company,  namely.  15  cents 
for  a  single  trip  and  25  cents  for  the  round 
trip.  That  at  such  time  the  manager  of  the 
d^mdant  company  objected  to  the  Ineertlon 
of  the  provision,  glvli^  as  a  reason  therefor 
that  It  would  be  an  obstacle  to  Oie  float- 
ing of  the  securities,  and  at  such  time  in- 
directly promised  that  should  such  franchise 
be  granted  tbe  rates  In  the  future  would 
not  exceed  the  rates  charged  by  the  Taco- 
ma Railway  &  Power  Company  as  before 
stated,  and.  by  reason  thereof  and  rely- 
ing tliereon,  the  provision  was  waived  by 
the  town  council  at  Puyallup,  and  such 
provision  was  not  inserted  in  the  franchise. 
That  Pnyallup  is  auburban  to  Tacoma,  many 
persons  living  In  Pnyallnp  dependent  foi 
their  liveUhood  on  empUvmoit  In  Tacoma 
as  laborera,  deifcs,  and  mecbanlCB.  and  aim- 
liar  conditions  exist  as  to  auch  resldente  as 
have  beretofore  been  set  out  as  existing 
In  other  snbnrban  towns." 

Tbat  the  rates  fixed  in  these  suburban 
zones  Is  one  wblch  will  permit  the  com- 
pany to  accept  the  business  at  a  profit 
orer  the  cost  of  operating  expenses  is  to 
our  mind  establMied  by  tbe  evidence.  Tlie 
greatest  distance  affected  by  the  reduction 
in  the  BubnrbaQ  cones  Is  9.86  miles  from 
Seattle  to  Tukwlla.  Betweoi  these  points 
the  commission  re-established  the  old  rate 
ct  15  cents  for  the  round  trip,  making  ap- 
proximately a  rate  of  .76  of  a  cent  per 
mile.  App^lant's  Exhibit  W,  a  table  show- 
ing the  expense  of  o[>eratlon  for  1008  and 
1909.  gives  tbe  average  cost  of  moving  a 
passenger  a  mile  In  1908  as  .00d(H  of  a 
Q&it,  in  1909  as  .00864  of  a  cent  Mr. 
Blrtwell,  who  prepared  the  table  for  the 
company,  testified  that  these  figures  In- 
cluded all  operating  expenses  and  every- 
thing that  could  be  so  charged  exc^t  tax- 
es. Ho  thai  testified  that  the  moving  cost 
would  approximate  only  about  Vit  of  this 
exp^iae,  so  that  the  actual  moving  cost 
per  passenger  per  mile  In  1908  would  be 
approximately  .00482  of  a  cent;  In  1909 
.00008  of  a  cent  As  the  distance  decreases, 
the  profit  would  Increase;  so  that  the  re- 
sult reached  Is  the  greatest  cost  to  the 
company  In  these  suburban  sones.  The  com- 
mlnlon  flgnres  this  cost  still  lower,  and 
fixes  .00682  of  a  cent  as  the  cost  to  ai^el- 
lant  of  carrying  each  passenger  a  mile,  by 
using  -what  it  contends  Is  tbe  proper  rule 
to  reach  such  a  result  We  have  taken  Bz- 
hiUt  W,  however,  in  order  to  reach  the 
greatest  cost  contended  for  by  the  company. 
We  bave^  thm,  tbla  situation:  The  carry- 
ing of  26  par  cent  of  the  total  number  ot 
passoigeni  carried  by  the  company  under 
rates  affecting  only  K)  per  cent  of  the  pas- 


sei^er  revenue  at  a  rate  less  than  what 
would  be  an  adequate  return  to  the  com- 
pany for  tbe  use  of  Its  property,  but  a  rate 
which  affords  tbe  company  a  profit  over 
the  actual  cost  of  moving  tbe  passenger, 
and  the  only  rate  the  passenger  can  afford 
to  pay.  Taking  all  things  Into  connldera- 
Uon,  we  believe  such  a  rate  as  meets  the 
above  conditions  is  a  reasonable  rate,  both 
to  tbe  company  and  to  the  public. 

President  Hadley  of  Yale  deals  wltb  this 
situation  in  his  "Railroad  Tranfiportatlon." 
saying:  ''A  great  deal  of  fr^ht  of  small 
value  Is  carried,  not  merdy  at  less  than 
tbe  average  rates,  but  at  less  than  tbe 
avenge  cost;  that  Is^  at  rates  whlcb,  tf 
applied  to  tbe  whole  bnslneBS  of  the  road, 
would  not  pay  expenses.  Many  people  as- 
sume that  such  business  Is  an  actual  loss 
to  the  road,  and  that  other  business  Is  taxed 
to  make  up  for  It  This  Is  a  fallacy.  Any 
rate  which  will  more  than  cover  the  «c- 
pense  of  moving  tbe  cars  and  handling  the 
goods  Is  a  payla«  rate,  provldhig  the  bual- 
nesa  can  be  had  on  no  other  tmns."  Tbe 
Tlew  of  such  an'  eminoit  authority  is  in- 
teresting and  Instructive  upon  any  ques- 
tion vt  economics,  if  it  may  not  be  rec^ved 
as  authoritative  In  law.  Tfeat  this  reduc- 
tion of  rates  to  a  ^nre  that  will  give  a 
profit  on  the  actual  cost  of  tbe  haul,  while 
not  sufficient  as  an  adequate  return  from 
an  investment  standpoint,  is  recognized  as 
correct  in  principle,  Is  Illustrated  by  the 
testimony  In  referring  to  the  case  of  tbe 
Illinois  Central  In  handling  the  suburban 
travel  out  of  Chicago  as  far  south  as  Flors- 
more,  a  distance  of  27  miles,  at  a  rate  of  24 
cents,  or  .00688  of  a  cent  per  mile,  the  rate 
b^ng  considerably  less  intermediate;  the  Jus- 
tification from  tbe  railroad  standpoint  being 
the  building  up  of  the  suburbs  and  using 
Its  tracks  to  their  maximum  capacity  by 
giving  a  rate  that  Induces  suburban  resi- 
dence, and  gives  the  railroad  a  revenue  It 
could  not  otherwise  obtain.  Other  like  in- 
stances are  given.  In  Sprlgg  v.  Baltimore 
ft  O.  R.  Co.,  S  Interst  Com.  R.  443,  we 
find  this  rec<^ltlon  of  tbe  same  principle: 
"The  granting  of  commutation  rates  for 
suburban  travel  is  quite  general,  and  such 
rales  are  defensible  on  various  grounds. 
They  tend  to  benefit  the  public  by  permit- 
ting and  Inducing  residence  at  considerable 
distance  from  the  place  of  occupation,  thus 
aiding  the  territorial  growth  of  cities  and 
reeving  their  congested  districts.  So  far 
as  they  have  that  efltect,  such  rates.  In  turn, 
benefit  tbe  railways  by  securing  bu!<ines8 
that  otherwise  would  not  exist  and  revenue 
not  otherwise  obtainable."  Later  on  In  the 
same  opinion,  it  Is  said :  "We  are  far  from 
saying  that  a  carrier  which  has  established 
commutation  rates  for  suburban  service,  es- 
pecially when  residences  have  been  fixed 
and  business  Interests  adjusted  in  reli- 
ance upon  their  continuance^  can  suddenly 
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or  otberwtBe  vlibdraw  those  rates  and  ex- 
act from  all  Its  patrons  the  fall  retrular 
rate  theretofore  charged  the  occasional  trav- 
eler.   That  is  not  our  view  of  the  law." 

Appellant  cont^ds  that  the  order  of  the 
commlB^on  restoring  the  old  rates  in  the 
Seattle  and  Tacoma  suburban  zones  is  based 
upon  a  theory  of  equitable  estoppel  which 
cannot  be  applied  to  cases  of  this  character, 
and  cites  Southern  Pacific  Co.  t.  Interstate 
Com.  Com'r,  219  V.  8.  433,  31  Sup.  Ct  288. 
55  L.  Ed.  283,  as  authority  against  the  ap- 
plication of  such  a  rule.  That  case  does 
not  hold  against  the  proper  application  of 
an  equitable  estoppel  rule,  but  Is  based  up- 
on  the  doctrine  that  no  authority  is  vested 
in  the  Interstate  Commerce  Commission  to 
change  a  just  and  reasonable  rate  to  an  un- 
reasonably low  rate  previously  in  force  mere- 
ly upon  the  ground  of  protecting  the  lumber 
interests  of  the  Willamette  Valley  from  the 
consequences  of  the  new  rate.  The  facts 
w&re  tb&t  from  1898  a  rate  of  $3.10  per  ton 
on  car  load  lots  of  green  lumber  had  been 
in  existence  from  Willamette  Valley  points 
over  tbe  Southern  Pacific  to  San  Francisco 
and  bay  [winta.  In  1907  this  rate  was 
changed  to  $5  for  the  same  service.  It  was 
sought  to  re-establish  the  old  rates,  and 
the  complaint  charged  tliat  the  new  rate 
was  unreasonable,  and  that,  under  the  old 
rate  and  in  reliance  opon  a  belief  that  It 
would  not  be  changed,  large  amounts  of 
capital  had  been  invested  in  the  lumber  in- 
dustry upon  which  many  people  were  de- 
pendent In  the  Willamette  Valley,  and  such 
industry  would  be  destroyed  and  the  popu- 
lation detrimentally  affected,  if  the  new 
rate  should  be  enforced.  Upon  the  hearing 
it  was  admitted  by  the  complainants  that 
the  old  rate  was  a  low  rate^  and  th^  con- 
fined their  evidence  to  tbe  Issue  that  it 
should  continue,  In  order  to  enable  the  lum- 
ber mills  to  continue  in  a  prosperous  busi- 
ness. Tb^  made  no  attonpt  to  ahow  that 
the  new  rate  was  unreaaonabla  in  fact, 
they  admitted  th^  made  no  claim  that  It 
was  nnreasonabl&  The  Snprone  Oourt  held 
that  the  power  of  tbe  eommlwlon  was  lim- 
ited to  correcting  unreasonable  and  nnjust 
rates,  and  that  it  was  manifest  ftrem  the 
commission's  order  tliat  it  assumed  It  had 
the  right  to  restore  the  old  rate  for  the  ben- 
efit  of  tbe  lumbo-  interests  affected,  even 
though  the  new  rate  was  In  itself  a  Just 
and  reasonable  charge  for  the  service  ren- 
dered. No  such  power  existing  in  the  com- 
mission, its  assumption  and  exercise  of  it 
was  unwarranted  and  void.  Tbe  case  be- 
fore us  is  not  so  circumstanced.  The  chief 
contest  before  the  commission  was  the  nn- 
reasonableness  and  uujustuess  of  tbe  new 
rate;  and  while,  as  in  tbe  Willamette  Val- 
ley Case,  the  commission  sought  to  relieve 
the  people  from  a  rate  which  affected  a 
beneficial  interest  enjoyed  by  them  under 
the  old  rate,  It  was  not  because  of  such  ef- 


fect alone  that  the  order  was  made,  bat  be- 
cause of  an  express  finding  and  belief,  based 
upon  abundant  evidence,  that  the  new  rate 
In  Itself  was  unreasonable  and  unjust.  Aud 
our  affirmance  of  the  commission's  order 
is  based,  not  upon  any  ttieory  of  equitable 
estoppel  alone,  but  upon  tbe  broader  ground 
that  the  new  rate  is  unreasonable;  tbat  it 
Is  more  than  the  wrvlce  la  worth  to  the 
patron;  that  the  old  rate  ordered  reinstated 
by  the  commission  is  one  wlilcb  the  patron 
can  affoi-d  to  pay,  and  is  all  the  service  Is 
reasonably  worth  to  tiim;  tbat  it  Is  one  which 
tbe  company  can  give  the  patron  and  per- 
form the  service  at  a  profit  over  the  cost  of 
the  haul,  and  hence  Is  a  reasonable  rate  to 
both  the  ctmipany  and  the  patron. 

[SI  Neither  Is  the  rate  ordered  by  the  com- 
mission In  violation  of  the  constitutional  pro* 
vision  against  discrimination  tMtween  per< 
sons  or  places.  It  makes  no  discrimination 
against  persons  or  classes  of  •perBona  by 
charging  one  a  greater  or  less  rate  for  tbe 
same  service  than  is  charged  all  other  per- 
sons similarly  dtuated.  It  la  an  adaptatkm 
of  rates  to  meet  certain  economic  and  indus- 
trial conditions  in  certain  localltieB,  but 
which  has  a  like  effect  upon  all  who  are  sim- 
ilarly situated.  In  order  to  constitnte  an 
unjust  discrimination,  the  railway  company 
would  have  to  receive  a  greater  or  less  rate 
from  oue  person  than  another  to  whom  It 
furnished  a  like  service  under  like  conditlcHis, 
either  directly  in  the  chai^  itself,  or  indi- 
rectly in  the  allowance  of  a  retwte  or  some 
similar  scheme  wliich  would  have  the  effect 
of  reducing  tbe  original  charge.  We  find  no 
such  situation  here.  All  persons  rtmilarly 
situated,  affected  by  like  conditions  and  sub- 
ject to  like  circumstances,  are  glvai  the  same 
rate.  Interstate  Com.  Com.  t.  Baltimore  ft 
O.  B.  Co.,  14S  U.  8.  263,  12  Sup.  Ct  8M»  30 
Lu  Ed.  699 ;  Southern  Bailway  Co.  t.  Atlanta 
Stove  Works.  128  Oa.  207.  57  S.  E.  429. 

[I]  Upon  the  qoestlon  of  tbe  luroper  rate 
to  be  allowed  appelant  aa  an  adequate  re- 
turn for  tbe  capital  invested  In  its  buslneBS, 
it  is  apparent  ttiat  no  particular  rate  can  be 
fixed  which  will  alike  fit  all  cases.  In  WUcox 
v.  Consolidated  Gag  Co.,  212  U.  S.  19,  29  Sup. 
a.  192.  S3  L.  Ed.  882,  It  is  said:  "Such  com- 
pensation mnst  depoDd  greatly  npon  dicnm- 
Btances  and  looility.  Among  other  tbings. 
tbe  amount  of  risk  in  the  bustnees  Is  a  most 
important  factor  as  well  as  the  locality  where 
the  business  Is  ccuducted  and  tbe  rate  ex- 
pected and  usually  realized  there  upon  In- 
vestments of  a  somewhat  similar  nature  witb 
regard  to  the  risk  attending  them."  And  In 
tliat  case  the  rate  was  fixed  at  6  per  cent 
Tbe  evidence  in  this  case  is  not  harmonious 
as  to  what  would  be  a  proper  rate.  Some 
witnesses  for  the  company  gave  10  p«r  cent 
as  a  proper  return.  The  president  of  tbe 
company,  a  man  of  large  financial  affairs  and 
experience  In  this  section  of  tbe  state,  testi- 
fied tbat  the  prevalllns  rate  of  Interest  on 
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louiB  mimliig  for  a  Icmg  time  and  backed 
flnt-dau  Becurltr  was  7  per  cent;  im  or- 
dtaury  commercial  papw  the  rate  was  8  per 
cent  It  aivears  bi  the  record  bere  that  the 
appellant  haa  loaned  to  Us  allied  corporation, 
the  Tacoma  Railway  ft  Pow«>  Compai^,  the 
aum  of  ¥2,250,000.  on  Its  promissory  notes, 
at  6  per  coit.,  raising  the  amount  by  an  Issue 
of  bonds.  It  seems  to  us  thte  meets  the  rule 
announced  in  the  Wilcox  Case— an  Invest- 
mtat  made  In  the  same  locality.  In  an  oitei^ 
prise  of  a  similar  nature,  with  an>TOxli>»teIy 
the  same  attendant  risk.  If  appellant  re- 
gards 6  per  ceat  as  a  propw  return  for  Its 
Investment  In  the  Tacoma  Railway  ft  Power 
Company,  it  should  be  wUllng  to  accept  7  per 
cenL  as  a  proper  retom  for  Its  investment  In 
its  own  property. 

[7]  The  valuation  of  the  railway  ocnnpany, 
the  estimate  of  future  earnings,  opmtlng 
ttzpenses,  maintoiance,  dqtredatton,  taxes, 
fixed  and  constant  charges,  and  other  results 
reached  by  the  eommlsston  In  .determining 
the  questions  before  it  are  ecmtested  by  the 
railway  company.  The  Inquiry  was  of  such 
a  nature  as  to  call  largely  for  expwt  testi- 
BKray,  and  the  findings  made  are  necessarily 
•of  the  same  nature.  In  sudi  a  case  great 
consideration  should  be  given  the  findings  of 
tihat  body  to  whom  the  state  has  primarily 
given  the  right  and  antihority  to  determine 
questions  of  this  character.  Such  findings 
sbonld  not  be  disturbed  xmlesa  they  bear  evi- 
dence of  having  been  arbitrarily  reached  and 
wltbont  a  fall  and  due  consideration  of  all 
the  controlling  facta.  Their  determination 
calla  for  the  exerdae  of  economic  as  well  as 
legal  prlnclplea.  Courts  may  well  review  the 
questions  submitted,  In  ao  far  as  tbey  suggest 
the  application  of  legal  prlndples.  In  ao  far 
as  they  auggest  the  enunciation  of  propw 
economic  rules,  they  must  defer  largely  to 
those  who,  by  study,  experience,  and  calling, 
are  In  a  better  situation  to  determine  what 
is  and  what  is  not  a  pr<q;ier  method  ot  deter- 
mlnatlcm. 

[t]  It  Is  further  contended  that  between 
Black  River  Junction  and  Seattle  five  rail- 
roads are  operating,  and  between  Tacoma 
and  Puyallup  four  railroads  are  operating, 
and  the  order  of  the  commission  In  reducing 
rates  below  the  rate  permitted  to  be  charged 
by  these  roads  is  a  further  discrimination. 
It  does  not  appear  that  these  railroads  are 
competing  llnea  for  passenger  traffic,  nor  that 
they  have  station  faculties  at  any  of  the 
points  affected  by  the  order  of  the  commis- 
sion in  the  suburban  zones,  except  at  Puy- 
flllim  Benton,  and  Burlington.  At  Puyallup 
flu  cmnpetlng  line  of  the  appellant  is  the  Ta- 
«mna  Railway  ft  Power  Company,  which  had 
an  established  rate  of  26  cmta  for  the  round 
trtpt  the  same  as  that  esUbUshed  by  the 
cmnmlaslon  In  its  ordw.  At  Benton  the  com- 
peting line  is  the  Seattle^  Benton  ft  Southern, 
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which  has  an  estahUshed  rats  of  16  cntB 
<me  way,  or  10  tlcketo  for  fl.  The  travel  on 
this  line  Increased  on  the  going  into  effect  of 
the  new  rate  ct  appellant  betweoi  Bentni 
and  Seattle  from  260  to  826  psssoigars  a 
day.  The  people  of  EarHngton,  upon  the  tak- 
ing ^fect  of  the  new  rates,  walked  a  distance 
of  1^  miles  to  a  meeting  point  with  the  Se- 
attle, Benton  ft  Southern,  and  took  that  line 
into  Seattle.  There  is  competition  at  no  other 
points.  So  that  the  railroads  referred  to.  not 
seeking  to  handle  the  trafllc  nor  having  facil- 
ities, nor  time  schedules  to  handle  It,  are  not 
competing  lines.  It  does  not  appear  that 
these  railroads,  ^ther  before  or  after  the  or- 
der of  tbe  commission,  have  In  any  way 
sought  or  desired  the  business  handled  out  of 
the  suburban  points  by  the  appelant  They 
are  not  in  reality  competing  lines,  and  the 
order  of  tbe  commission  has  nmde  no  dis- 
crlminatlom  in  tbeUr  favor.  It  la  unquestioned 
from  tbe  record  that  tlia  people  living  in 
these  suburban  Kmes  outside  of  Rent(m  and 
Puyallnp  must  travd  on  tbe  appellant's  line 
or  virtually  be  deprived  of  direct  access  by 
railway  Into  Seattle  and  Tacoma.  There  be- 
ing no  discrimination.  It  Is  needless  to  deter- 
mine the  law  upon  a  questton  which  has  no 
foundatton  In  fttct 

By  reference  to  tbB  table  set  out  In  the 
fore  part  of  this  opinion,  showing  the  per- 
centage of  net  earnings  of  the  railway  com- 
pany figured  on  the  money  invested  since 
the  construction,  it  will  be  seen  that  such 
earning  has  averaged  approximately  6%  per 
cent,  under  the  old  rates,  as  the  average  ends 
with  the  fiscal  year  Jnne  80,  1909.  while  the 
new  rates  did  not  go  Into  effect  until  October 
17,  1009.  It  la  therefore  apparent  that,  with 
the  general  Increase  In  rates  allowed  by  the 
commission  and  with  the  patronage  from 
through  business  approximately  the  same, 
with  the  Increased  round  trip  from  $1  to 
^.25,  tbe  company  will  have  no  difficulty  In 
earning  the  7  per  cent  fixed  by  the  commis- 
sion. Id  whose  judgment,  as  a  proper  and 
auffldent  rate,  we  join. 

The  orders  appealed  from  are  In  all  things 
sustained  and  affirmed. 

DUNBAR,  C.  J.,  and  CROW,  ELLTS,  FUI/- 
T.ERTON,  FABI^ER.  and  MOUNT,  33.,  con- 
cur. 


McLBOD  V.  CHICAGO,  M.  ft  P.  S.  BY.  CO. 

(Suprema  Ooort  of  Washington.    Sept.  14, 
1911.) 

1.  NneuoBHOi  (|  111*}— AiXBGATioirs— Okh- 

BRAL  AIJ.BOATI0NB. 

The  c<Hnplatnt  In  an  action  for  nerilgesce 
need  not  allege  the  apeelfle  acts  constitDUng  the 

negligence. 

[Bd.  Note.— For  other  casss,  see  Nwllgsnce, 
Cent  Dig.  11  182-184 :  DecTDig.  |  111.^ 
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2.  Mabteb  and  Sebvant  (H  20&  261*)— In- 
jubies  — allkoation8  ow  csomflaun  — 
Knowuedob  op  Defect. 

The  rule  that  In  an  action  for  Injuriea 
caused  by  the  master's  failure  to  provide  a  safe 
place  of  work  his  knowledge  the  defect  and 
the  servant's  want  of  knowledge  must  be  af- 
finnatWelT  all<>ced  applies  only  to  more  or  less 
permanent  conditions,  and  not  to  cases  where  the 
place  of  work  is  rendered  unsafe  in  an  instant 
by  the  act  of  the  master;  his  knowledge  of  the 
danger  being  inferable  In  mdi  caae  from  mere- 
ly pleading  the  fact 

[Ed.  Note.— For  other  caff«8,  see  Master  and 
Servant,  Cent.  Dig.  {{  832,  853;  Dec  Dig.  U 
258,  20l.*] 

3.  Masteb  and  Sebvant  (8  258*) — Allega- 
tion b   OT  CouPLAiNT— Masteb' B  Knowl- 

EDOE. 

Where  the  necligence  alleged  is  failure  to 
maintain  a  safe  place  of  work,  it  is  sufficient 
as  against  demurrer  if  the  master's  knowledge 
of  the  danger  may  be  Inferred  from  the  facts 
alleged  in  the  complaint. 

[Ed.  Note.— Por  other  caseB,  Bee  Master  and 
Servant.  Cent  Dig.  1  8B2;  Dec  Dig.  I  268.*] 

4.  Masteb  and  Sebtant  (i  260*)— Injvbieb— 
Absumption  op  Ribk. 

A  servant's  knowledge  of  the  dsnger  Is  only 
materia]  as  an  element  of  his  assumptloD  of 
risk  or  of  contributory  oegligeace,  and  hence 
need  not  be  negatived  In  the  complaint;  as- 
snraptioQ  of  risk  being  a  matter  of  defense. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent  Dig.  H  844-848;  Dec  Dig.  % 
2G0.*] 

6.  Master  and  Sebtant  (|  261*)— iNJimiEa— 

CONTBIBDTOBT  NEOLIGBNCE. 

A  servant's  knowledge  of  the  danger  is 
only  material  as  an  element  of  his  assumption 
of  risk  or  of  contributory  negligence,  and  hence 
need  not  be  negatived  in  the  complaint;  con- 
tributory negligence  being  a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  848-854;  Dec  Dig.  S 
261.*J 

6.  Appeal  and  Ebbob  (|  889*)— Aixboations 
OF  Complaint— SuFFiciENCT. 

Allegati(His  of  the  complaint  that  plaintiff 
was  employed  by  defendant  as  a  carpenter,  and, 
while  he  was  engaged  in  saeh  work  on  a  slip, 
defendant  so  carelessly  and  negligently  conduct- 
ed fliod  operated  the  building  of  the  slip  as  to 
cause  a  plank  to  fall  from  the  top  thereof 
on  plaintiff,  striking  his  hand  and  injuring  him, 
sumciently  alleged  a  cause  of  action  under  the 
liberal  rule  of  constroction  imposed  on  the  Su- 
preme Court  by  Rem.  ft  Bal.  Code,  S  17S2,  re- 
quiring it  to  bear  all  cases  on  the  merits  and 
consider  all  amendments  aa  made  which  could 
bare  been  made. 

TEd.  Note.— For  other  casea,  see  Appeal  ud 
Brmr,  Dec  Dig.  I  88&*] 

7.  Masteb  and  Sbrtant  H  298^— lNnTBiE»— 
Inbtbdcttonb— Satk  FLais  ov  Wobk- 
Master's  Duty. 

An  instruction  that  a  master  owed  a  dnty 
to  bis  employ^  not  only  to  provide  a  safe  plsce 
of  work  bo  nr  a*  the  nature  of  the  work  per- 
mitted, but  also  to  observe  such  care  as  would 
not  expose  them  to  dangers  which  might  be 
guarded  against  by  reasonable  care,  was  not 
erroneous,  as  tmp<MBing  upon  him  the  absolute 
duty  to  furnish  a  reasonably  safe  place  of  work. 

[Ed.  Note.— For  ether  cases,  see  Master  and 
^rrant,  Cent  Dig.  H  1148-1161 ;  Dec  Dig.  1 


&  Masteb  and  Sebtaht  Q_206t)— Injubieb- 
A8<«uuiTioN  OF  Risk  —  QHANOiire  Condi- 
tions OF  WOBK. 

Even  where  the  condltlonB  of  work  are 
constantly  changing  in  the  progress  tbereof, 
a  servant  does  not  asaame  every  ri^  of  danger 
from  such  changing  conditions,  but  only  such 
as  are  necessanly  incident  to  the  work,  and 
the  master  still  remains  liable  if  the  plaice  or 
conditions  of  work  are  made  nnnecesssrily 
dangerous  by  bis  negligence. 

[EH.  Note. — For  other  cases,  see  Master  snd 
Servant,  Cent  Dig.  |  651 ;  Dec  Dig.  I  206,*] 

9.  Mabteb  and  Sebtant  {|  189*)— Fzixow 
Sebtant— Vice  Pkincipal. 

Plaintiff  was  employed  as  a  carpenter  on 
certain  slips,  and  his  general  foreman  had  ap- 
pointed M.  as  "straw  boss"  on  the  slip  on  which 
plaintiff  worked.  While  M.  worked  with  the 
other  men.  they  were  subject  to  hia  orders, 
and  bis  principal  duty  was  to  direct  their  work, 
though  be  bad  no  power  to  hire  and  discharge 
them,  and  received  the  same  pay  as  other  car- 
penters. After  M,  was  appointed  straw  boss, 
the  general  foreman  only  came  around  that 
slip  once  or  twice  a  day,  and  M.  even  then 
retained  bis  authority  to  direct  the  work.  HM, 
that  M.  was  a  vice  principat  aa  to  plaintiff, 
making  the  employer  liable  for  Ua  Diligence 
in  directiiig  the  work. 

[Ed.  Note.— For  other  cases,  aet  Master  and 

Servant,  Dec  Dig.  |  188.*] 

10.  Masteb  and  Sebtant  (i  278*);-InjUBiKs 

—  Actions  —  Sufficienct  of  Btioence  -~ 
Neoligence. 

In  an  action  for  penoital  Injuries  while 
plaintiff  was  working  as  a'  carpenter  on  a  bridge 
by  a  piece  of  plank  tailing  from  the  top  of  the 
bridge  upon  plaintiff,  evidence  held  to  sustain  a 
finding  of  negligence  of  the  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  954-872;  Dec  Dig.  | 
278.*] 

11.  Mabteb  and  Sebtant  (|  ISO*)— Mabieb's 
DuTT— Wabnino  Sebtant. 

Where  a  heavy  plank  some  3  indies  tliick 
and  14  to  16  feet  long,  laying  on  top  of  a 
bridge  on  which  plaintiff  was  working  was 
either  moved  by  his  foreman  persimally  or  was 
ordered  to  be  moved  by  him  while  plaintiff  was 
directly  under  it  the  foreman  was  bound  to 
warn  plaintiff  of  the  danger. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant  Cent  Dig.  ff  28^^  805-307;  Dec 
Dig.  S  160.*J 

12.  Mabteb  and  Sebvant  ((  280*)— Injubies 

—  Actions  —  Sufficibnct  of  Evidesce  — 
Wabnino. 

In  a  carpenter's  action  for  personal  inju- 
ries by  a  beav^  plank  falling  upon  him  fmn 
the  top  of  a  bridge  on  which  he  waa  woriiing, 
whether  bis  foreman  warned  bim  when  he  or- 
dered the  plank  to  be  Bsoved  Mrf  a  Jwy  qne^ 
tlon. 

[Ed.  Note^For  other  eases,  see  Master  and 

Servant  Cent  Dig.  H  1044-1060;  Dec  Dig.  1 
286.*J 

18.  Mabteb  and  Sebtaitt  (i  217*)-^AaDicp- 

TiON  OF  Risk. 

Plaintiff  was  employed  as  a  carpentw  in 
building  a  slip,  and  was  wo^ng  at  the  bottom 
of  the  slip,  when  a  heavy  plank  on  top  tbereof 
which  was  being  moved  by  other  employ^  by 
the  foreman's  orders  fell  upon  him.  Plaiotlff 
knew  that  others  were  on  top  of  the  slip,  but 
did  not  know  that  they  were  going  to  ranov* 
the  plank,  and  had  no  opportunity  of  knowing 
TO.    Hetd,  that  plaintiff  did  not  aasiiDW  tlie 
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increased  risk  from  remoTine  the  plank,  nnleflB 
he  was  warned  thereof  b;  hb  foreman. 

[Ed.  Note.—For  other  cases.  Bee  Master  and 
Servant,  Dec.  Dig.  {  217.*] 

14.  Master  ahd  Servant  (J  277*)— Ikjtibies 
—Actions— SumciBNCT  of  Evidence— Em- 

FLOYMENT. 

In  a  carpeDter'a  action  for  personal  In- 

Iarie*  by  a  plank  faning  upon  bun,  evidence 
<eld  to  sustain  a  finding  that  plaintiff  was 

employed  by  defendant. 

[Ed.  Note. — B'or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  953;  Dec  Dig.  %  277.*] 

15.  Dauaqes  (8  132*)— Fbrsohai.  iRjinoBS— 
Excessive  Dauaoes. 

When  iojtired,  plaintiff  carpenter  was  28. 
years  of  age  with  a  life  expectancy  of  34  years. 
The  use  of  his  right  wrist  Is  probably  perma- 
nently impaired,  and  the  Injury  to  the  bono 
thereof  may  resalt  in  necrosis.  Held,  that  a 
T«idlct  for  plaintiff  for  $3,000  was  not  so  large 
as  to  show  Improper  motive  in  its  rendition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dif.  »  &72-A85;  Dec  Dig.  S  1S2.*] 

Lfepartmaat  2.  Appeal  from  Superior  Gonrt, 
King  Cotmty;  J.  T.  Ronald,  Sniee. 

Action  by  Dtmald  HcLeod  against  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Ballway 
Company.  From  a  Jadgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

H.  H.  Field  and  Geo.  W.  Korte,  for  appel- 
lanL    William  Parmerlee,  for  respondent 

ETjLTS.  J.  Appeal  from  a  Judgment  in  fa- 
vor of  respondent  for  $3,000  for  personal  In- 
juries claimed  to  have  been  suffered  by  htm 
while  in  the  employ  of  appellant  on  July  6, 
1909.  The  respondent  was  employed  as  a 
carpenter  some  three  or  four  days  before  the 
accident  by  one  A.  B.  Conley,  general  fore- 
man In  charge  of  the  coiutroctlon  of  four 
transfer  bridges  or  apron  slips  along  tbe  wa- 
ter front  at  Ballard,  Wash.  These  structures 
^'ere  being  built  In  order  to  transfer  cars 
from  barges  or  ferries  to  railroad  switch 
tracks  mnnlng  from  different  mills  to  tbe 
water's  edg&  In  order  to  meet  the  fluctua- 
tions of  the  tide,  these  aprons  are  construct- 
ed extending  into  the  water  with  a  knuckle 
or  socket  at  the  lauds  end,  and  counter- 
weights at  the  outer  end,  permitting  the 
aprons  to  rise  and  fall  with  the  tide.  Tbe 
slips  were  first  constructed  upon  falsework, 
and,  when  completed,  it  was  necessary  to  low- 
er  them  Into  tbe  sockets  by  means  of  two 
jadcscrews  at  the  land  end,  while  the  sap- 
ports  In  tbe  falsework  were  lowered  under 
them.  During  construction  planks  were  plac- 
ed along  the  top  for  tbe  conveying  of  mater- 
ial and  the  passage  of  men  to  the  outer  end. 
On  tbe  slip  in  question  three  planks  each 
three  inches  thidc,  a  foot  wide,  and  fourteen 
or  sixteen  feet  long  were  placed  side  by  side, 
running  the  full  length  of  the  slip.  At  tbe ; 
time  the  respondent  began  work  this  dip  was 
about  completed,  so  as  to  be  ready  for  lower- 
ing Into  tbe  Bo<±et  On  the  day  of  tbe  ac- 
cident be  was  working  at  one  of  the  Jacfc- 
BcrawB  Qnd»  the  slU>  at  tbe  land  end  near 

•Vnr  ethar 


the  socket  It  does  not  definitely  appear  that 
the  time  had  yet  arrived  for  the  entire  remov- 
al of  the  falsework,  but  it  is  evident  that  the 
plank  walk  or  truckway  On  tbe  top  was  to  be 
removed.  The  evidence  Is  uncontradicted 
that  Conley  was  general  foreman  In  charge 
of  tbe  construction  of  tbe  four  slips,  and  had 
the  power  of  hiring  and  discharging  men. 
He  testified  that  it  was  customary  to  appoint 
a  straw  boss  from  among  the  men  to  super- 
intend the  work  on  each  slip  during  his  ab- 
sence. He  had  appointed  one  Thomas  Mc- 
Burney  as  straw  boss  or  foreman  on  this  par- 
ticular slip.  While  McBnmey  worked  with 
the  other  men,  of  whom  at  that  time  there 
were  about  15  at  work  on  this  slip,  they  were 
all  subject  to  his  orders  and  direction.  His 
main  duty  was  that  of  direction,  as  be  was 
not  expected  to  do  any  of  the  heavier  work. 
He  bad  no  power  to  hire  and  discharge  the 
men.  The  evidence  shows  that  be  received 
the  same  pay  as  the  carpenters,  but  more 
than  the  other  laborers.  Conley  testified 
that,  after  he  appointed  McBumey  as  straw 
boss,  he,-  Conley,  was  at  that  slip  probably 
twice  a  day,  and  sometimes  only  once  a  day, 
and  that,  even  when  be  was  there,  McBumey 
still  retained  his  authority  over  the  men.  At 
the  time  of  the  accident  McBumey  had  taken 
all  of  the  men  at  work  there,  excepting  the 
respondent  and  possibly  one  other  man,  to 
tbe  top  of  the  slip,  for  the  purpose,  as  it  ap- 
pears, of  removing  the  plank  walk  or  track- 
way, and  lowering  the  cross-supports,  which 
were  12  by  12  timbers  placed  crosswise  in  the 
falsework  under  tbe  slip,  so  that  the  slip 
could  be  further  lowered  upon  them  by  means 
of  the  Jackscrews.  Respondent,  McLeod,  was 
at  the  time  at  work  pladng  a  block  for  a 
foundation  for  a  Jaclucrew  which  had  to  be 
reset  Neither  be  nor  any  one  else  sems  to 
recall  whether  the  man  who  had  been  work- 
ing at  the  otlier  Jackscrew  was  then  there. 
Respondent  was  at  the  time  from  four  to 
seven  feet — most  of  the  witnesses  say  about 
six  feet — below  the  slip.  Tbe  evidence  is  con- 
tradictory as  to  Just  what  tbe  men  on  top  of 
tbe  slip  were  doing  at  the  time,  but  It  seems 
almost  conclusive  that  they  were  starting  to 
remove  the  planks,  though  McBum^  testi- 
fied that  he  did  not  intend  to  remove  the 
planks,  but  he  did  direct  tbe  removal  of  the 
cross-pieces  In  the  falsework  under  tbe  slip. 

One  C.  W.  Munsell,  a  workman  there  at  the 
time,  testified  as  to  bow  the  accident  occur- 
red, as  follows:  "A.  The  accident  occurred 
a  man  by  the  name  of  Mr.  McBnmey  lifting 
a  plank,  letting  it  loose  from  blm,  making  a 
ronark  at  the  time  be  let  It  go,  *God  damn  it, 
in  move  that  plank/  simply  be<siise  be  had 
ordered  us  men  to  move  It,  and  we  hadn't 
had  time  yet  to  do  It  Tbe  plank  bad  a  bear. 
Ing  in  SQcb  a  way  that  there  wta  one  long 
ffiid  and  one  short  end.  It  had  a  bearing 
here  [iUustratli^l,  and  here  was  tbe  long 
md.  and  he  took  hold  of  it  at  the  short  end. 
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When  the  plank  had  been  freed  from  the 
bearing  on  the  short  aid.  It  became  so  heary 
here  [iDdlcatlng]  that  It  went  out  of  his  hand 
like  a  fl^h,  and  down  below,  and  struck  this 
man  on  the  hand  as  it  went  down.  Q.  What 
was  McLeod  doing  at  the  time?  A.  That  Is 
something  that  you  cottldn't  really  prove  by 
me  truthfully,  because  he  was  underneath, 
and  I  couldn't  say  what  he  was  doing.  But 
he  was  working  In  the  operation  of  the  lower- 
ing of  the  bridge  at  the  time,  either  In  the 
blocking,  or  in  the  operating  of  the  Jacks,  or 
something  of  that  nature,  underneath.  Q. 
Was  there  an  exclamation  of  pain  from  him 
when  It  struck  him?  A.  There  couldn't  help 
but  be.  Q.  Did  you  see  his  hand  at  the  time? 
A.  I  didn't  examine  it  closely;  only  from  a 
distance  of  perhaps  half  a  rod.  I  was  atrave 
on  the  bridge,  and,  as  the  plank  went  down, 
I  looked  down  quick  when  a  man  by  the 
name  of  Boyd  hollered,  'Jeeus  Christ,  there's 
a  man  down  there,'  and  I  looked  down  then, 

and  saw  that  a  man's  hand  was  mashed. 
•   •    • » 

HcBumey  testified  as  follows:  **A.  WeAl, 
In  moving  this  timber  that  was  supported 
lower  down — In  the  men  moving  tbat  timber 
back — they  let  the  other  board  slip  off  the 
end  of  the  slip,  and  It  fell  down.  One  aid  of 
the  plank  was  on  this  timber,  and  the  other 
end  was  on  the  end  of  the  slip,  wbere  Mr. 
McLeod  was  working  right  under  with  the 
JaA.  Q.  Who  was  moving  the  timber?  A. 
The  men  were  moving  the  timber.  X  don't 
know  which  ones.  Q*  Do  yon  remember 
whether  or  not  yon  personally  were  moving 
the  timber?  A  I  was  engaged  In  moving  the 
Umbers,  bnt  I  don't  Just  remember  that" 

Respondoit  testified  as  follows:  ^'A.  X  was 
helping  to  lower  the  bridge,  or  the  slip,  with 
a  Jack.  I  bad  a  Jack  on  top  of  this  w>^et 
bere^  and  the  other  end— I  don't  know  wheth- 
er it  was  on  the  stringers,  or  on  the  end  of 
the  bridge.  It  was  at  the  end  of  the  bridge 
anyway.  It  was  In  a  fixed  position,  and  I 
couldn't  lower  the  bridge  any  lower  than  the 
Jack  was,  because  the  bridge  was  down  to  tbe 
fnll  length  of  the  jack,  when  It  was  down.  I 
had  to  move  this  Jack  to  some  other  place  a 
little  farther  In.  Tbat  was  tbe  only  place 
there  was.  There  was  two  timbers  below 
there,  end  I  had  to  get  a  block  across  there 
to  rest  the  Jack  on.  When  I  was  getting  that 
block  ready,  the  plank  came  down  on  top  of 
me.  Q.  Did  you  have  any  warning  tbat  they 
were  going  to  throw  plank  down  on  you?  A 
No,  sir.  Q.  How  did  It  hit  yon?  A  My  hand 
was  on  top  of  that  block  somehow,  and  the 
plank  came  down  on  top  of  It,  here  [indicat- 
ing]. •  •  •  Q.  Tell  the  Jury  how  It  hurt 
you.  A  Tb©  plank  came  down  on  top  of  my 
wrist.  This  was  cut  here,  and  it  was  bruised 
on  this  side  here  below  [Indicating].  Tbat 
is  all  I  can  tell  you." 

The  allegations  of  tbe  complaint  as  to  the 
employmoit,  negligence,  and  injury  are  as 
foUowa:  mut  on  Joly  9,  1908;  plalntUT 


was  employed  by  defendant  as  a  carpaiter, 
and  was  engaged  In  his  said  work  for  de- 
fendant on  a  slip  at  Ballard,  Wash.,  and 
while  the  plaintiff  was  so  engaged  In  his 
said  work,  the  said  defendant  so  careless- 
ly and  negligently  conducted  and  operated 
the  building  of  said  slip  so  as  to  cause  a 
plank  or  timber  to  fall  from  the  top  of  said 
slip  down  to  and  on  the  plaintiff,  striking 
the  right  hand  of  the  plaintiff  and  greatly 
damaging  and  Injuring  the  same."  A  gener- 
al demurrer  to  the  complaint  was  overrul- 
ed. This  is  assigned  as  error,  the  conten- 
tion being  that  the  complaint  states  no  facta, 
alleges  no  breach  of  duty,  nor  any  neglt- 
gent  act  of  which  respondent  was  Ignorant, 
and  of  which  appellant  had  knowledge  aa 
the  proximate  cause  of  the  Injury,  and  that 
the  auctions  are  mere  conclusions.  Ap- 
pellant dtes  many  authorities  from  other 
states  holding  that  a  general  allegation  that 
an  act  was  negligently  done  is  not  sufficient 
under  statutes  similar  to  1  Bem.  &  BaL 
Code,  I  268. 

[1]  We  find,  however,  that  the  decided 
weight  of  authority  is  contrary  to  this  view. 
"The  rule  Is  well-nigh  universal  that  in  an 
action  for  negligence  the  plaintiff  need  not 
set  out  In  detail  the  specific  acts  constitnt- 
Ing  the  n^llgence  complained  of,  as  this 
would  be  pleading  the  evidence."  14  Eocy. 
PI.  &  Pr.  p.  333;  29  Cyc  p.  570;  Oldfldd 
T.  N.  T.  &  H.  E.  R.  Co.,  14  N.  T.  310;  Ham- 
mond T.  Schweitzer,  112  Ind.  246-248,  13 
N.  B.  868;  Town  of  Busbville  Adams, 
107  Ind.  475,  8  N.  E.  2»2,  67  Am.  Rep.  124; 
Clark  T.  Chicago,  M.  &  St  P.  By.  Co.,  28 
Minn.  68,  8  N.  W.  75;  Lucas  v.  Wattles, 
40  Mich.  380,  13  N.  W.  782;  Ekman  t.  Min- 
neapolis St  Ry.  Co.,  34  Minn.  24,  24  N.  W. 
281;  Louisville  ft  N.  B.  B.  Co.  t.  Wolfe,  80 
Ey.  82.  Moreover,  this  court  has  adopted 
the  more  liberal  rule.  It  is  no  longer  an 
open  question  In  this  state.  Collett  t.  North- 
em  Pac.  By.  Co.,  23  Wash.  600,  63  Pac. 
225;  Uren  v.  Golden  Tunnel  Mln.  Co.,  24 
Wash.  261,  64  Pac.  174;  CogsweU  v.  West 
St,  etc.,  Ry.  Co.,  6  Wash.  46,  31  Pat  411. 

[2]  Counsel  cite  authorities  to  the  effect 
that  where  the  negligence  sought  to  be  es- 
tablished Is  the  failure  of  the  master  to 
provide  a  safe  place  or  safe  appllancea, 
knowledge  of  the  defect  by  the  mastor  and 
want  of  knowledge  by  tbe  servant  must 
be  affirmatively  allied.  That  rote  has  ref- 
erence to  the  maintenance  of  conditions  and 
appliances  of  a  more  or  less  pormanent  char- 
acter, sudi  that  the  master  and  tbe  err- 
ant may  have  equal  opi>ortanIty  to  know 
of  the  defect  and  conseqnoit  dango*,  not 
to  a  case  wbere  the  place  la  roidered  un- 
safe in  an  Instant  by  the  master  or  his 
agoit  The  negligence  In  sudi  a  case  ta 
not  primarily  a  failure  to  fumlah  a  safe 
place,  but  negligence  in  tbe  opnation  at  the 
woric  so  that  the  place  becomes  Instan- 
taneously unsafe.  Wboi  the  act  la  sudi  tbat 
It  mnat  In  tbe  aatu*  «C  ttdngs  nuka  im- 
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nfe  the  servant's  place  of  work,  knowledge 
of  that  fact  mnst  of  necessity  be  Inferred 
from  pleading  the  act  The  principle  con- 
tended  for  1^  appellant  arises  more  fre- 
QDOitly  In  connection  with  the  duty  to  in- 
gpect  and  remedy  defects  than  In  any  other 
class  of  cases.  It  wonld  seem  to  be  an  ap- 
plication of  a  sound  principle  in  an  un- 
sound way  to  InTOke  this  rote  strictly  In  a 
case  such  as  here  presented. 

[3]  Bren  where  the  primary  negligence  is 
the  failure  to  Inspect,  prorlde,  and  maintain 
a  saite  place,  the  knowledge  of  the  nmster 
when  U  may  be  Inferred  from  the  facts 
pleaded  Is  sufflcimtly  pleaded  as  against  de- 
murrer. Gibson  T.  Chicago,  M.  &  P.  S.  Ry. 
Co..  61  Wash.  639-660,  112  Pac.  910.  "Such 
knowledge  hy  the  defendant  Is  generally  re- 
garded as  sufficiently  averred  by  an  allega- 
tion that  the  defendant  negligently  permit- 
ted appliances  to  become  defective,  and  neg- 
ligently suffered  them  to  ranain  In  a  de- 
fective condition."  6  Thompson  on  Negli- 
gence, S  7529,  p.  691.  Chicago,  B.  &  Q.  R.  Co. 
V.  Kellogg,  55  Neb.  74&-750,  76  N.  W.  402; 
Illinois  Steel  Co.  v.  Ostrowskl,  Adm*x.  93 
ni.  Ara>.  57, 62;  COonnor  v.  Illinois  Cen.  "Bj. 
Co.,  83  Iowa,  105,  107,  48  N.  W.  1002 ;  Crane 
V.  Mo.  Pac.  Ry.  Co.,  87  Mo.  588;  Hall  v.  Mo. 
Pac.  By.  Co.,  74  Mo.  2SS;  Hoffhum  v.  Dick- 
inson, 81  W.  Va.  142,  147,  148,  6  S.  EL  53. 
Such  an  allegation  is  held  good  even  against 
demurrer.  Chicago  &  B.  111.  R.  Co.  v.  HInes, 
132  IlL  im.  23  N.  E.  1021,  22  Am.  St  Rep. 
615:  Wedgwood  v.  Chicago  &  N.  W.  By.  Oo^ 
41  Wis.  47& 

[4,  11  As  to  failure  to  allege  want  of  knowl- 
edge on  the  part  of  the  respondent,  the 
mie  contended  for  has  no  application  In  this 
state.  Knowledge  of  the  respondent  Is  only 
material  as  an  element  either  in  assump- 
tion of  risk  or  contributory  n^ligence.  Here 
both  of  these  are  matters  of  defense,  and 
need  not  be  negadved  In  the  complaint  6 
Tliompson  on  Negligence,  |  7531;  Randall 
V.  Hoqulam.  30  Wash.  436,  70  Pac.  1111; 
Cnrrans  v.  Seattle  &  S.  F.  By.  &  Xav.  Go., 
34  Wash.  612,  76  Pac  87. 

[1]  The  complaint  though  meager  In  Its 
dilations  and  not  to  be  commended,  should 
be  held  to  state  a  cause  of  action  under  the 
liberal  role  made  incumbent  on  this  court 
by  statute.  1  Rem.  ft  Bal.  Code,  f  1752. 

17]  The  court  gave  the  following  instruc- 
tion: "The  master  owes  a  duty  to  his  em- 
ployfi  not  only  to  provide  him  with  a  rea- 
flcmably  safe  place  in  which  to  work,  so  far 
as  the  nature  of  the  work  undertaken  and 
fbe  exigencies  of  the  case  will  permit  the 
same  to  be  made  reasonably  safe,  but  also 
to  observe  such  care  as  will  not  expose  the 
employfi  to  perils  and  dangers  which  may 
be  guarded  against  by  reasonable  care  and 
diligence."  Appellant  daims  that  this  In- 
struction 18  erroneous  as  Imposing  upon  the 
nuistor  the  absolute  duty  to  furnish  a  rea- 
sonably safe  place,  while  the  legal  duty  Is 
U>  use  reasonable  care  to  furnish  a  reason- 
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ably  safe  place.  Tbe  Instruction  complain- 
ed of  Is  not  open  to  the  objection  urged.  It 
only  requires  the  master  to  exercise  reason- 
able care  and  diligence  In  any  event  It 
is  taken  almost  verbatim  from  the  lan- 
guage of  this  court  in  McDonough  v.  Great 
Northern  Ry.  Co.,  15  Wash.  257,  46  Pac; 
334,  which  has  since  been  followed  and 
quoted  with  approval  many  times.  Shaur 
non  V.  Consolidated,  etc,  MIn.  Co.,  24  Wash. 
119,  132,  64  Pac.  169;  O'Brien  v.  Page  Lum- 
ber Co.,  89  Wash.  S37,  545,  82  Pac.  114; 
Mullen  V.  Northern  Pac.  R.  Co.,  38  Wash. 
BSO,  664,  66S,  80  Pac.  814 ;  Sandqulst  v.  In- 
depradent  Tel.  Co.,  88  Wash.  313,  319,  80 
Pac  630.  A  broader  Instruction  was  sus- 
tained in  Gnstafson  v.  Seattle  Traction  Co., 
28  Wash.  227,  230,  68  Pac  721,  and  in  Har- 
ris T.  Brown's  Bay  Logging  Co.,  57  Wash. 
8,  12.  106  Pac  162. 

[t]  It  Is  next  contended  that  the  safe 
place  rule  has  no  application  to  tbe  situa- 
tion here  presented,  because  the  falsework 
was  being  removed  and  the  conditions  were 
necessarily  changing  and  dangerous  as  in 
the  construction,  demolition,  or  repair  of  a 
building.  But  the  servant  does  not  assume 
the  risk  of  every  danger  even  In  such  cases. 
As  in  other  cases,  he  assumes  tbe  risk  of 
such  dangers  only  as  are  necessarily  IncL 
dent  to  the  work.  The  difference  Is  not  In 
the  rule,  but  In  ihe  greater  number  of  dan- 
gers taiddrat  to  the  work.  Tbe  real  Queetion 
la  any  OLse  is  u  to  what  constltntes  rea- 
sonably careful  conduct  on  the  part  of  the 
master  looking  to  reasonable  safety  for  the 
men.  **If  it  Is  tbe  master's  duty  to  furnish 
the  servant  a  safe  place  In  which  to  work. 
It  is  Just  as  much  his  duty  to  furnish  that 
safe  place,  whwe  the  work  to  be  performed 
Is  the  demolition  or  tearing  down  of  a  build- 
ing, as  where  it  is  Its  oonstruction  In  me 
first  Instance."  Lledke  v.  Moran  Bros.,  43 
Wash.  428,  431,  432,  86  Pac  646,  647,  117 
Am.  St  R^  1068 ;  Btheridge  t.  Gordon  Con- 
struction Co.,  lis  Pac  680.  If  the  place 
was  made  unnecessarily  dangerous  through 
the  negligent  act  of  the  master  or  Ito  vice 
principal,  the  master  Is  liable  for  Injury  re- 
sulting therefrom. 

(8]  niere  can  be  no  question  that  HcBur- 
ney  was  a  vice  principal.  While  he  had  no 
power  to  hire  and  discharge  men,  he  was  at 
least  a  servant  In  conunand  at  that  partic- 
ular slip.  Tbe  principal  In  such  a  case  Is  li- 
able for  any  negligence  on  the  part  of  tiie 
servant  in  command  in  cimnection  with  bis 
management  of  the  woft  while  it  is  under 
his  direction.  Under  either  versl<m  of  the 
story  as  to  how  the  plank  came  to  fall,  Mc- 
Bumey  was  responsible  for  It  in  this  capac- 
ity. He  says  the  plank  lay  with  one  end  on 
the  shore  end  of  the  slip  under  -which  Mc- 
Leod  was  working,  and  the  other  on  a  cross- 
piece  in  the  falsework.  As  to  the  falling  of 
the  plank,  his  testimony  was  as  follows:  "tj. 
You  had  directed  that  this  planking  be  moved, 
had  you3  A.  No;  not  the  planking.  Q.  Did 
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you  direct  that  the  plank  that  fell  on  McLeod 
be  moved?  A.  No;  I  did  not  direct  that  the 
plank  be  moved,  bat  the  croas-tlmbers.  Q. 
The  cross-tlmbera?  A.  Yes,  sir.  Q.  In  mov- 
ing the  crosB-tlmbera  the  plank  fell?  A.  Yes, 
sir ;  that  is  It."  From  hla  own  testimony  he 
ordered  the  supports  from  one  end  of  the 
plank  removed.  A  mere  knowledge  of  the 
law  of  gravitation  should  have  told  him  that 
the  plank  would  fall.  On  the  other  hand, 
Munsell  testified  that  McBurney  ordered  the 
men  to  move  the  planks,  that  they  were  not 
quick  enough,  and  that  McBurney  with  an 
oath  attempted  to  do  It  alone,  and  the  plank 
went  out  of  his  hand  like  a  flash. 

[10]  To  attempt  to  move  a  plank  three 
inches  thick,  a  foot  wide,  and  fourteen  to  six- 
teen feet  long  lying  as  he  says  this  plank  lay 
without  assistance  was  certainly  an  acc 
which  the  jury  were  Justified  In  finding  neg- 
ligent. Under  this  view  of  the  evidence,  the 
case  comes  directly  under  the  rule  announced 
In  Nelson  v.  Wiley  Steamship  &  Nav.  Co.,  26 
Wash.  548,  67  Pac.  237.  If  be  had  ordered 
one  of  the  workmen  to  remove  the  plank 
without  assistance,  and  the  workman  had 
made  the  attempt,  the  same  result  must  inev- 
itably have  followed.  The  fact  that  he  did 
the  act  himself  does  not  alter  the  case.  Sul- 
livan V.  Wood  &  Co.,  43  Wash.  259,  8G  Pac: 
629,  117  Am.  St.  Rep.  1047;  Sroufe  v.  Moran 
Bros.  Co.,  28  Wash.  381,  68  Pac.  896,  58  L.  R. 
A  313,  92  Am.  St  Rep.  847;  Creamer  v.  Mo- 
ran Bros.  Co.,  41  Wash.  636,  84  Pac.  -692; 
Campbell  T.  Jones,  60  Wash.  265,  110  Fac. 
1083. 

[11]  A  dangerous  agency  was  set  in  motion 
either  by  the  direct  act  or  by  the  direct  order 
of  the  vice  principal.  The  duty  to  warn  in 
advance  was  imperative.  O'Brien  v.  Page 
Lumber  Co.,  39  Wash.  637,  82  Pac  114;  Uren 
V.  Golden  Tunn^  Mln.  Co.,  24  Wash.  261,  64 
Pac.  I'i4;  Shannon  t.  Consolidated,  etc.,  Mln. 
Ga,  24  Wash.  119,  64  Pac.  169 ;  Grosjean  t. 
Denny-Benton  Clay  &  Coal  Co.,  113  Pac.  670. 

Appelant  seeks  to  distinguish  this  case  on 
the  gronnd  that  no  warning  was  necessary 
because  the  plank  was  not  to  be  thrown  be- 
low, but  removed.  McBurney  knew  that  he 
was  going  to  order  either  tbe  planks  remov- 
ed, as  Munsell  says  he  did,  or  tiie  cross-piec- 
es under  them  removed,  as  McBurney  says 
he  did.  He  must  have  known  that  either 
would  render  the  place  beneath  unsafe.  The 
duty  to  warn  the  man  below  was  plain.  He 
seemed  to  recognize  this.  He  testified  that 
he  ordered  the  men  out  at  least  three  times 
prior  to  the  removal  of  the  timber,  but  on 
this  point  there  is  a  direct  conflict  of  evi- 
dence. Munsell,  who  was  near  McBurney, 
testified  that  he  heard  no  such  order,  and  the 
respondent  testified  that  he  did  not  hear  it 

[121  The  question  as  to  whether  the  order 
was  given  was  for  the  jury.  Respondent 
knew  that  some  of  the  men  were  on  the  slip 
above  him,  but  there  is  no  evidence  aside 
from  the  disputed  warning  that  he  knew 


they  were  going  to  remore  either  tbe  jOanks 

or  the  cross-pieces. 

[131  If  he  liad  no  warning,  he  cannot  be 
held  too  have  assumed,  the  Increased  risk  of 
danger  occasioned  by  that  work.  The  deci- 
sions cited  by  appellant  in  this  connection — 
Cavelln  v.  Stone  &  Webster  Eng.  Corp.,  61 
Wash.  375,  112  Pac.  349;  Jock  v.  Columbia  k 
P.  S.  R.  Co.,  53  Wash.  437,  102  Pac.  4(^; 
Desjardins  v.  St  Pa:al  &  Tacoma  L.  Co.,  54 
Wash.  278,  102  Pac.  1034;  Mercer  v.  Lloyd 
Transfer  Co.,  69  Wash.  560,  UO  Pac.  389; 
Magnuson  v.  Johnson,  58  Wash.  141,  107  Fac. 
1043;  Deatou  v.  Abrams,  60  Wash.  1.  110 
Pac.  615 — are  none  of  them  apposite.  In  all 
of  these  cases  the  men  were  engaged  in  a 
conuuon  and  simple  work  in  which  tbe  in- 
jured man  was  assisting,  knew  what  was  be- 
ing done,  and  had  an  opportunity  to  observe 
how  It  was  done,  and  to  protect  himself  from 
the  negligence  of  the  others.  No  such  case  is 
presented  by  the  evidence  here.  In  Larsea  v. 
Covington  Lumber  Co.,  63  Wash.  146,  101 
Pac.  717,  the  act  causing  the  injury  was  done 
by  tbe  injured  man  himself  with  full  knowl- 
edge of  the  danger. 

Appellant  contoids  that  there  was  a  failure 
of  proof  of  the  relationship  of  master  and 
servant  We  find  no  merit  in  this  coutea- 
tion.  Respondent  was  hired  by  Conley,  the 
general  foreman  In  charge  of  the  work.  Tbe 
timekeeper  on  the  work  was  permitted  to 
testify  from  bis  books  as  to  the  men  employ- 
ed, among  them  the  respondent,  and  it  was 
at  no  time  suggested  they  were  not  the  ap- 
pellant's books.  Tbe  respondent  testified  as 
follows:  "Q.  Now  how  long  had  you  been 
employed  at  Ballard  by  the  defendant  com- 
pany before  you  were  injured?  A.  About 
four  days."  Munsell  testified:  "Q.  And  Mc- 
Leod was  employed  by  tbe  company,  the  de- 
fendant? A.  Yes,  sir." 

[U]  Near  tbe  close  of  the  trial  McBurney 
was  asked  if  be  knew  where  the  slip  was, 
and  answered  in  the  affirmative.  He  was 
then  asked,  "Q.  Built  out  there  by  tbe  Mfi- 
waukee  Terminal  Company?"  and  answer- 
ed, "Yes,  sir,"  This  Is  the  only  evidence  that 
the  appellant,  who  had  defended  throughout 
as  the  proper  party  defendant,  was  not  snch. 
We  cannot  take  judicial  notice  on  a  mere 
hint  that  the  appellant  constructed  and  oper- 
ated Its  terminal  facilities  through  an  aacil- 
lary  company.  The  question  of  emplo3^nt 
was  for  the  Jury,  and  on  the  evidence  the 
jury  was  justified  In  finding  the  employment 
as  alleged. 

[16]  Finally,  it  is  claimed  that  the  verdict 
was  excessive.  The  respondent  is  only  2S 
years  old.  His  expectancy  of  life  is  over  34 
years.  Tbe  evidence  Indicates  that  tbe  use 
of  his  right  wrist  Is  probably  permanently 
impaired;  that  tbe  movement  of  the  wrist 
produces  a  grating  or  rattling  sound,  show- 
ing an  Injury  to  the  bone  which  may  result 
in  necrosis.  He  is  a  carpenter  by  trade,  and 
dependent  on  tbe  use  of  bis  hands  for  a  li^- 
iihood.   While  tbe  verdict  Is  probably  larger 
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tban  -we  would  hare  awarded  baid  we  been 
the  jnron,  we  cannot  aay  tbat  It  wae  so 
large  as  to  Indicate  paaston,  pr^udlce,  or 
other  lnq;>roper  motire  cm  the  jwrt  ot  the 
Jury. 

Error  la  alao  predicated  on  tba  coarf  s  re- 
fnaal  to  gtn  aeveial  Instmctlona  requested 
by  am>eUant  We  have '  examined  the  In- 
Btructiona  offered  and  those  glrai,  and  find 
that  the  Instructions  aa  given  by  the  court 
fairly  and  fully  cover  the  law  of  the  case  as 
we  concdve  It  to  be.  There  la  no  prejudicial 
error  in  the  refusal  of  the  requested  Inatruo* 
tlona. 

Jndgmoit  affirmed. 

DUNBAR,  a  J.,  and  CROW  and  MORRIS, 
JJ.,  concur. 


STATE  ex  rel.  HARBOR  BOOM  CO.  t. 
SUPERIOR  COURT,  PACIF- 
IC COUNTY  et  al. 

(Sapreme  Court  of  Washington.    Sept  22, 
1911.) 

EUHTEHT  DOUAIN  ({  47*)— PMPERTT  SUBJECT 

TO  Appbofbiation— Public  Use  bt  An- 

OTHEB. 

On«  public  service  corporation  may  not 
condemn  the  property  o(  another  snob  corpora- 
tion to  be  used  for  the  same  purpose,  at  the 
same  place,  and  in  the  aame  manner  it  in  being 
nned  in  by  the  other,  when  its  use  is  necessary 
for  the  other;  and,  as  regards  this,  it  is  im- 
material that  the  title  stands  in  the  name  ot 
a  third  person,  he  being  merely  a  trustee  for 
corporation  in  actual  possession  of  it,  and 
using  it  for  a  public  service. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. CeoL  Dig.  iS  107-120;  Dec  Dig.  i  47.*] 

Certiorari  by  the  State  on  the  relation  of 
the  Harbor  Boom  Company,  against  the 
Superior  Court  of  Pacific  County  and  others. 
From  an  adverse  order,  relator  appeals.  Af- 
flnned. 

Edward  H.  Wright,  for  relator.  Welsh  ft 
Wdah.  w.  W.  Cotton,  and  James  G.  Wilson, 
for  respondents. 

MOUNT,  J.  Certiorari  to  review  an.ordei' 
of  the  superior  court  of  Pacific  county  deny- 
ing the  relator  the  right  to  condemn  certain 
lands  lying  at  the  mouth  of  North  river  for 
use  as  a  boom  site.  The  principal  defense  to 
relator's  action  to  condemn  was  made  by  re- 
spondent McGowan,  who  admitted  tbat  the 
land  sought  stood  upon  the  public  records  in 
his  name,  but  alleged  that  he  had  purchased 
these  lands  for  the  Nlcomen  Boom  Company, 
a  company  engaged  In  the  same  business  as 
relator,  and  that  said  lands  were  actually 
owned  by  and  were  in  possession  of  the  Nl- 
comen Boom  Company,  and  in  use  by  that 
company  for  public  use  at  the  time  the  action 
was  begun,  and  long  prior  to  the  orgimlzutiou 
of  the  relator  company,  and  that  he  held  the 
legal  title  thereto  In  trust  for  the  snid  Nlco- 


men Boom  Company.  Upon  this  Issue  the  tri- 
al court  found  aa  follows:  "That  pursuant  to 
the  objects  and  purposes  for  whidi  said  Nl- 
comen Boom  Company  was  o^nlzed,  and  In 
order  to  euble  it  to  carry  out  the  objects 
and  purposes  for  which  it  was  organized,  It 
did,  Bome  time  In  the  year  1900,  jmrdiase  and 
become  the  owner,  among  other  lands,  of  the 
landa  and  tide  lands  and  property  which  pe- 
titioner in  its  petition  se^s  to  condemn,  and 
while  aald  tide  lands  stand  of  record  in  the 
name  of  Patrick  J.  McOowan,  the  claimant^ 
yet  same  and  the  whole  thereof  have  been, 
ever  since  the  organization  of  the  Nlcomen 
Boom  Company,  In  the  possession  of  and 
used  1^  the  Nlcomen  Boom  Company  in  the- 
performance  of  Its  public  service  duties,  that 
of  catching,  holding,  and  sorting,  booming^ 
rafting  saw  logs  and  other  timber  prod- 
ucts, and  tbat  the  tide  lands  sought  to  be 
appropriated  In  the  petition  of  the  said  Har- 
bor Boom  Company  were  at  the  time  of  the 
commencement  of  this  proceeding,  and  for  a 
long  time  Immediately  prior  thereto  were,  in 
the  possession  of  and  nsed  by  the  Nlcomen 
Boom  Company  for  the  purpose  of  perform- 
ing Its  public  services  in  the  catching,  sort- 
ing, holding,  booming,  and  rafting  of  saw  logs 
and  other  timber  products,  and,  altbongh  said 
lands  stand  in  the  name  of  the  claimant, 
Patrick  J.  McQowan,  yet  in  fact  Patrick  J. 
McOowan  had  sold  the  same  to  the  Nlcomen 
Boom  Company  many  years  prior  to  the  com- 
mencement of  the  above-entitled  action  and 
proceedings,  and  at  the  time  of  the  com- 
mencement of  the  above-entitled  action  and 
proceeding  end  for  many  years  prior  thereto 
the  said  Nicomen  Boom  Company  was  the 
owner  of  and  in  possession  of  and  using,  for 
the  purpose  of  catching,  holding,  sorting, 
booming,  and  rafting  saw  logs  and  other  tim- 
ber products  for  the  public,  all  of  said  tide 
lands  and  waters,  and  the  same  and  the 
whole  thereof  were,  at  the  time  of  the  com- 
mencement of  the  above-entitled  action,  and 
for  a  long  time  prior  thereto  and  ever  since 
have  been  and  now  are,  necessary  and  re- 
quired by  said  Nicomen  Boom  Company  in 
enabling  it  to  perform  its  duties  to  the  public, 
as  a  public  service  corporation.  In  catrhlng, 
holding,  sorting,  booming,  and  rafting  of  saw 
logs  and  other  timber  products.  That  ever 
since  aald  Nicomen  Boom  Company  became 
the  owner  of  said  lands  and  premises  and 
tide  lands  It  has  been  In  possession  of  and 
entitled  to  the  possession  of  said  lands  and 
premises,  and  of  the  whole  thereof,  and  that 
now  and  ever  since  the  time  that  said  Nlco- 
men Boom  Company  became  the  owner  of 
said  lands  and  premises  the  same  and  the 
whole  thereof  have  been  and  now  are  neces^ 
sary  and  required  by  said  Nlcomen  Boom 
Company  In  the  maintenance  and  operation 
oC  Its  boom  and  booms  hereinafter  mentioned, 
and  in  carrying  out  the  objects  and  purposes 
for  which  It  was  organized  and  the  same,  and 
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the  wliole  thereof  have  been  erer  since  said 
Nlcomen  Boom  Company  became  the  owner 
of  said  lands  and  premises  used  and  are  now 
used  by  It  In  maintaining  and  operating  Its 
boom  and  booms  and  shear  booms,  and  in 
the  operation  of  Its  business  as  a  booming 
company,  and  for  mooring  ground  and  as  a 
piece  to  talie  rafts  of  logs  after  the  same 
have  been  sorted.  That  said  Nlcomen  Boom 
Company's  boom  was  at  the  time  of  the  com- 
mencement of  this  proceeding,  and  for  a  long 
time  prior  thereto,  and  now  Is,  situated  at 
the  mouth  of  said  North  river,  in  Pacific 
county,  Wash.,  and  the  Nlcomen  Boom  Com- 
pany, in  the  operation  of  Its  business  and  in 
the  catching,  holding,  sorting,  and  rafting 
of  saw  logs,  did  use  prior  to  the  commence- 
ment of  this  proceeding  and  at  the  time  of 
the  commencement  of  this  proceeding  and 
now  is  using  the  following  described  lands, 
to  wit:  [Here  follows  a  description  of  the 
lands  sought  to  be  condemned  in  this  pro- 
ceeding]— in  conducting  and  carrying  on  its 
business  as  a  boom  company  and  that  said 
lands  are  necessary  and  required  for  the  use 
of  said  Nlcomen  Boom  Company,  and  said 
Nlcomen  Boom  Company  cannot  conduct  and 
carry  on  Its  business  as  a  boom  company  In 
said  North  river,  without  using  said  lands 
and  waters  and  tide  lands  and  the  whole 
thereof.  And  said  lands  and  shore  rights 
and  tide  lauds  In  this  proceeding  which  aru 
sought  to  be  appropriated  by  the  petltlon- 
er  were  at  the  time  of  the  commoicement 
of  this  proceeding  necessarily  need  by  the 
Nlcomen  Boom  Gtmipany  in  carrying  on 
and  conducting  its  bustnees  of  catdilng, 
holding,  booming,  sorting,  and  raftli^  aaw- 
logB  and  otber  timber  prodncts  in  Its  bocnn 
and  boom  works  In  eald  Nortb  rtrer,  and 
the  some  and  the  wliole  thereof  are  ne- 
ceraary  and  required  by  said  Nlcomen  Boom 
Company  for  the  carrying  on  of  its  said  bus- 
iness as  a  boom  company  In  said  North 
river.  •  •  •  That  the  property  whltdi 
the  Harbor  Boom  Company,  petitioner,  seeks 
to  appropriate  In  the  above-mtitled  proceed- 
ing, was  at  the  time  of  the  organization  of 
said  Harbor  Boom  Conqwny,  ever  since  has 
been,  and  now  is  devoted  to  a  public  use  and 
to  the  same  public  use  whlcli  the  Harbor 
Boom  Company  desires  to  use  It  for." 

The  relator  argues  here  that  the  trial  court 
erred  In  finding  that  the  Nlcomen  Boom  Com- 
pany iB  the  owner  or  has  any  benefldal  In- 
terest In  the  land  sought  to  be  condemned, 
and  also  In  finding  that  the  lands  sought  are 
within  the  location  plat  of  the  Nlcomen 
Boom  Company.  An  examination  of  the  evi- 
dence leaves  no  doubt  in  our  minds  that  the 
tt-lal  court  found  the  facts  correctly  upon 
these  questions.  There  may  be  some  room 
for  doubt  as  to  whether  the  lands  sought  lie 
wholly  within  the  plat  of  location  of  the  Nl- 
comen Boom  Company,  but  it  is  dear  both 
from  the  evidence  and  from  the  finding  of 


the  court  that  the  Nlcomen  Boom  Company 
bad  acquired  the  lands  and  was  the  owner, 
and  in  possession  thereof,  using  the  same  for 
the  purposes  of  its  business,  and  that  the 
land  appears  to  be  necessary  therefor. 

In  Samish  River  Boom  Co.  v.  Union  Boom 
Co..  82  Wash.  696,  73  Pac.  672,  we  said: 
"There  can  be  no  doubt  that  property  held 
by  a  corporation  simply  as  a  proprietor  may 
be  taken  for  pid>llc  use  by  another  corpora- 
tion having  the  right  of  eminoit  domain. 
And  even'  pn^rty  actually  devoted  to  public 
use  is  still  subject  to  the  power  of  eminent 
domain,  except  that  'It  cannot  be  taken  to 
be  used  for  the  same  parpcwe  in  the  same 
manner,'  as  that  would  amount  simply  to  a 
taking  of  ivoperty  from  one  and  giving  it 
to  another,  without  any  benefit  or  advantage 
wbatfivtt  to  the  pnbllc— an  act  which  the 
Legislature  la  powerful  to  anthoritt."  In 
State  ex  reL  Skamania  Boom  Co.  v.  Superi- 
or Court,  47  Wash.  169,  01  Fa&  638,  we  said: 
"Within  the  principles  discussed  In  Saminh 
River  Boom  Ob  v.  Union  Boom  Co^  82  Wash. 
6S6,  73  Pac.  670,  the  power  exists  for  «w 
public  service  corporation  to  condemn  proper- 
ty held  by  another.  Such  power  may  not  be 
exercised  arbitrarily  or  indiscriminately  m 
as  merely  to  take  property  away  from  me 
corporation  and  give  it  to  anoth^.  It  can- 
not be  taken  to  be  used  for  the  same  puipow 
in  the  same  manner;  but.  where  th^  is  a 
necessity  for  devoting  it  to  some  other  public 
service,  it  may  be  condemned." 

In  this  case  it  appears  that  the  relator 
seeks  the  land  of  the  Nlcomoi  Boom  Coco- 
pa  uy  to  be  used  by  the  relator  for  the  same 
purpose  and  In  the  same  locality  and  in  the 
same  manner  that  It  Is  already  being  osed 
by  the  Nlcomen  Boom  Company,  and  neces- 
sarily In  competition  with  that  company.  It 
is  plain  that  one  public  service  corporatioD 
may  not  condemn  the  property  of  another 
public  service  corporation  to  be  used  for  the 
same  purpose,  at  the  same  place,  and  in  the 
same  manner  It  is  already  being  used  vben 
Its  use  is  necessary  for  the  other  corporation. 
The  fact  that  the  record  title  to  the  land 
stands  In  the  name  of  Mr.  McGowan  Is  of 
no  importance  when  it  is  shown  that  he  if 
merely  a  trustee,  and  that  actual  posses.«lon 
is  in  the  Nlcomen  Boom  Company,  and  t7i:it 
company  is  using  the  property  for  a  puMic 
service,  and  the  property  Is  necessary  to 
serve  the  purpose  of  Its  business  wbldi  I* 
the  same  as  that  of  parties  seeking  to  o^n- 
demn.  The  only  question  which  could  con- 
cern the  relator  Is  whether  the  property  lii' 
been  previously  appropriated  to  a  prior  pub- 
lic use.  Nlcomen  Boom  Company  v.  Niirt!i 
Shore  Boom  &  Driving  Co.,  40  Wash.  325. 
Pac.  412;  City  of  New  York  v.  Pine,  185  C  S. 
93,  22  Sup.  Ct  692,  46  I*  Ed.  820. 

The  rulings  of  the  trial  court  were  cIearl.T 
right  upon  these  questions  which  are  deci$i^e 
of  the  cas&  It  la  therefore  not  necessaiy 
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to  consider  other  onestions  presented  by  the 
briefs. 

Tbe  oiSer  appealed  firom  1b  afflrmed. 

DUNBAR,  a  J.,  and  OOSE  and  FAB- 
KEU,  JJ.,  concur. 


STATB  T.  LOUIE  MOON. 
OSnpreme  Coart  of  Idaho.    Sept  20,  1911.) 

(Svllabnt  hp  <k«  Court  J 
L   Gbucihal  Law  (9  859*)— ElnDSNGi— Rkl- 

XTAnOT  IN  GSNUAL. 

A  defeodant  in  &  criminal  trial  Ib  not  per- 
mitted b7  way  of  defense  to  Bhow  hj  conjectu- 
nil  inferencefl  that  some  other  person  might 
have  committed  the  offense  for  which  he  U  on 
trial,  or  that  some  person  other  than  hinueif 
is  more  probably  guilty. 

[Ed.  Note.— For  other  cases,  see  Crlmfaal 
Uw,  Cent.  Dis.  S}  T89.  790;  Dee.  Dig.  1 359.*] 

2.  WiTItESSEB  (I  8MS*)— OOBBOBOBATION— Ad- 

UI88IBILITT  OF  EVIDENCE. 

If  it  be  charged  that  tbe  testimony  of  a 
witness  is  a  recent  fabrication,  and  impeaching 
testimony  Is  admitted  for  the  purpose  of  show- 
ing statements  contradictory  to  those  given  as 
a  witness,  the  party  calling  such  witness 
against  whom  such  contradictory  statements 
were  proved  may  show  ,by  further  testimony, 
other  than  the  witness  testifying,  that  sudi 
witness  had  made  statements  consistent  With 
tfaose  given  as  a  witness  If  such  were  made 
prior  to  the  time  fixed  when  it  ll  claiined  tbe 
testimony  was  fabricated. 

[Ed.  Note^For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1280;  Dea  Dlff.  |  895.*] 

8.  GnnnNAL  Law  (|  10B6*)— Appkal— Becep- 

non  OF  ETXDKnCE>--OBJBCnON. 

An  objection  made  that  a  witness  making 
a  translation  of  a  foreign  language  into  Eng- 
lish is  not  competent,  and  that  his  translation 
is  not  proper,  is  not  well  taken  in  the  absence 
of  any  affirmative  showing  so  indicating. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dis.  H  2639-2641;  Dea  Big.  | 
1036.*] 

4.  Cbiuinal  Law  (8  789*)— Instructions— 
Sufficiency— "Hbabohable  Doubt." 
In  defining  the  words  "reasonable  doubt," 
as  used  in  the  court's  instructions,  it  is  not 
error  as  a  part  of  such  definition  to  use  tbe 
toUowinc  laiignage:  "You  are  not  at  liberty 
to  dlsbeliere  as  jurors,  if  from  the  evidence 
you  believe  as  men.  The  oath  which  you  have 
taken  imposes  upon  you  no  obligation  to  doubt 
when  no  doubt  would  exist,  if  no  oath  bad  been 
administered." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1904^1922;  Dec  Dig.  S 
789.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  7,  pp.  5968-5972 ;  vol.  8,  p.  7779.] 

Ou  SOVFXCIXNOT  or  InBTBUCnOH- No  ElBBOR. 

Instructions  friven  and  refused  examined, 
and  no  error  fonnd  therein. 

6b  Gbiminal  Law  (|  1137*)  —  ApraAi<— Be- 
TiEW— Estoppel  to  Allege  Erbob. 

When,  after  a  criminal  action  has  been 
submitted  to  a  jai^  to  consider  their  verdict, 
thev  are  retumcn  into  open  court  and  request 
to  be  permitted  to  view  the  premises  In  which 
tbe  offense  charged  is  said  to  have  occurred, 
and  the  state  and  defendant  consent  that  the 
court  may  at  such  time  make  an  order  as  re- 
quested, held,  that  such  defendant  so  consent- 


ing cannot  be  heard  to  assign  tbe  making  of 
such  order  as  error. 

[Ed.  Note.~-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  8007-8010;  Dec.  Dig.  I 
1137.*] 

7.  Cbiuinal  Law  (i  1039*)- Apmai^Bjbo- 

TiON  IN  Tbial  Court. 

When,  upon  a  view  of  the  locus  in  quo 
being  taken  by  the  jury,  they  are  not  accom- 
panied by  the  trial  judge,  the  failure  of  tbe 
defendant'  to  object  in  time  to  such  fact  there- 
by defeats  his  right  to  complaint. 

[Ed.  Note.— F<w  other  cases,  see  Criminal 
I^w,  Cent  Die  If  2047,  2648;  Dea  Dig.  | 
1039.*] 

a  Cbihinal  Law  {|  798*)— TBiAZr-IasiBUO- 

TiONs— Duties  op  Jubors. 

The  foUowins  portion  of  an  instruction 
given  to  the  ^ury  by  the  court  held  to  be  incor> 
rect:  "And,  if  a  large  majority  of  your  number 
are  on  one  side  or  tbe  other  of  this  case,  tbe 
minority  should  consider  whether  their  doubts 
are  reasonable,  or  whether  they  may  not  reason- 
ably be  mistaken." 

[Ed.  Note.— For  other  case^  see  Criminal 
Uiw,  Cent  Dig.  {  1940;  Dec  Dig.  1  798.*] 

9.  SUFFICIENCT  OP  EVIDENCE. 

Held,  that  the  Terdict  ia  not  contrary  to 

the  evidence. 
Ailshle,  J.,  dissenting. 

Appeal  from  District  Court,  Ada  bounty; 
Fremont  Wood,  Judge. 

Louie  Moon  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
flrmed. 

Cbas.  F.  Eoelsch  and  E.  J.  Frawley,  for 
appellant  D.  C.  McDougall,  Atty.  Gen.. 
J.  H.  Peterson,  Asst  Atty.  Gen.,  Cbas.  P. 
McCarthy,  Pros.  Atty.,  K.  I.  Perky,  and  J.  B. 
Smead,  tor  tbe  8tat& 

WALTERS,  District  Judge.  The  defend- 
ant, Louie  Moon,  was  charged  Jointly  with 
two  others  by  an  indictment  returned  by  tbe 
grand  Jury  of  Ada  county  of  an  assault  with 
intent  to  commit  murder  on  or  about  the 
16th  day  of  January,  1910.  In  Boise  City, 
upon  the  person  of  one  Fong  Sue.  Upon 
trial  the  defendant  Louie  Moon,  was  con- 
vlcted  of  an  assault  with  a  deadly  weapon, 
and  from  a  judgment  of  the  court  thereon 
be  prosecutes  this  appeal. 

It  appears  that  said  assault  was  com- 
mitted between  the  hours  of  6  and  7  in  the 
morning  of  January  16,  1910,  and  by  some 
person  or  persona  who  had  secreted  them- 
selves in  the  home  of  said  Fong  Sue.  Tlie 
prosecuting  witness  testified  that  he  had 
been  absent  during  tbe  night  at  a  lodge 
meeting  with  certain  of  bis  countrymen, 
and,  upon  returning  to  his  resldeuce  at 
about  the  hour  Indicated,  upon  entering  his 
home,  be  was  attacked  and  assaulted.  He 
ran  from  the  building  to  the  police  statlou, 
and  from  there  was  taken  to  a  local  hospi- 
tal for  treatment  The  defendant  under  his 
plea  of  not  guilty  offered  testimony  tend- 
ing to  prove  an  alibi  and  to  account  for  bis 
whereabouts  other  than  at  or  la  the  prox- 
imity of  the  residence  of  the  prosecuting 
witness  at  the  time  It  is  alleged  the  assault 
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was  ownmltted.  Such  otber  testiinoiiy  as  1b 
necesBary  to  an  understanding  of  tbls  deci- 
sion is  set  fortb  hereinafter. 

[1]  1.  Defendant  songbt  to  sbow  that  there 
bad  been  dissension  and  a  division  in  a  lo- 
cal Chinese  colony,  a  Chinese  woman  being 
the  promoting  cause,  said  to  be  the  wife  of 
one  Wong  Gow,  who  appeared  to  have  dif- 
ficulty in  maintaining  possession  of  his  wife, 
and  that,  by  reason  of  the  Interest  and  act 
of  the  prosecuting  witness  taken  against 
Wong  Qow,  he  bad  tncarred  his  bitter  tta- 
mity.  Certain  Questions  were  propounded  to 
the  prosecuting  witness  under  cross-examina- 
tion by  counsel  for  defendant,  aiming  to 
show  BDch  a  state  of  facta,  and  objections 
were  made  by  the  state  and  the  objections 
sustained  and  defendant  assigns  such  rulings 
as  error.  This  matter  was  resolved  Into 
but  one  phase,  however,  when  coun^l  for 
defendant  made  the  following  offer  of  proof, 
white  the  prosecuting  witness  was  under 
cross-examination:  "In  order  to  mal^e  the 
record,  we  now  otter  to  prove  that  some- 
thing like  two  weeks  prior  to  the  alleged  as- 
sault tbls  witness  received  from  San  Fran- 
cisco, Oal.,  letters  In  which  be  was  warned 
that  parties  there  had  left  or  were  about 
to  leave  San  Francisco  for  Boise,  Idaho, 
with  the  avowed  purpose  of  taking  his  life, 
and.  that  these  parties  were  friends  and  as- 
sociates of  Wong  Gow." 

The  court  sustained  an  objection  to  such 
proffered  proof,  and  error  is  predicated  on 
such  ruling.  It  will  be  noticed  that  the  of- 
fer Is  made  to  prove  threats  against  the  life 
of  the  prosecuting  witness.  Who  the  threat- 
ening parties  were  Is  not  named,  or  whether 
they  had  left  San  Francisco  and  had  arrived 
in  Boise  or  not,  or  whether  they  were  in 
the  proximity  of  the  locus  of  the  assault 
at  the  time  of  Its  commission,  nor  was  It 
(^Imed  by  the  offer  that  defendant  purpos- 
ed showing  that  such  unnamed  parties  actu- 
ally took  part  in  the  commission  of  the 
crime,  or  were  so  situated  that  tbey  might 
reasonably-  have  done  so.  The  ruling  of  the 
trial  court  In  rejecting  the  proffered  testi> 
mony  of  the  nature  indicated  was  manifest- 
ly correct,  and  is  hardly  open  to  controver- 
sy. To  have  permitted  the  defendant  to  in- 
troduce such  testimony  would  have  been  a 
violation  of  one  of  the  basic  rules '  of  evi- 
dence as  to  the  Inadmissibility  of  certain 
collateral  facts,  and  expressed  by  Qreenleaf 
in  his  work  on  Evidence  in  section  52,  as 
follows :  "This  rule  wcludes  all  evidence  of 
collateral  facts,  or  those  which  are  Incapa- 
ble of  affording  any  reasonable  presumption 
or  Inference  as  to  the  principal  fact  or 
matter  in  dispute;  and  the  reason  Is  that 
such  evldmce  tends  to  draw  away  the  minds 
of  the  Jurors  from  the  point  In  Issue  and 
to  excite  prejudice  and  mislead  them;  and, 
moreover,  the  adverse  party,  having  had  no 
notice  of  such  a  course  of  evidence,  is  not 
prepared  to  r^ut  It"  In  discussing  an  as- 
signment of  error  similar  to  tiie  one  here 


under  consideration.  It  Is  said  In  Greenfield 
V.  People,  85  N.  T.  76,  30  Am.  Bep.  686, 
that:  "While  evidence  tending  to  show  that 
another  party  might  have  committed  the 
crime  would  be  admissible,  before  such  tes- 
timony can  be  rec^ved,  there  must  be  such 
proof  of  connection  with  It,  such  a  train 
of  facts  or  circumstances,  as  tend  dearly  to 
point  out  some  one  besides  the  prisoner  as 
the  guilty  party.  Remote  acts,  disconnect- 
ed, and  outside  of  the  crime  itself,  cannot 
be  separately  proved  for  such  a  purpose." 
It  is  said  in  State  v.  Fletcher,  2i  Or.  2^ 
33  Fac.  S75,  In  considering  a  like  assign- 
ment of  error,  that:  "Indeed,  there  seems 
to  be  an  absolute  unanimity  in  the  deci- 
sions in  holding  that  it  is  going  far  enou^ 
in  favor  of  the  accused  to  allow  htm  to  ex- 
culpate himself  by  showing  the  fact  of 
another's  guilt  by  some  appropriate  evidence 
directly  connecting  that  person  with  the  cor 
pus  delicti;  and  in  criminal  cases  mere  evi- 
dence of  confession  of  guilt  by  a  third  pw- 
son  or  of  threats  made  by  such  person 
against  deceased  Itf  clearly  Inadmissible." 
Such  evidence  affords  no  reasonable  pre- 
sumption or  Inference  as  to  the  guilt  or  in- 
nocence of  the  defendant,  and  Is  res  iata 
alios  acta,  and  the  merest  hearsay. 

In  Carlton  v.  People,  150  UL  181,  37  N.  E. 
244,  41  Am.  St  Rep.  846,  the  court  said: 
"Threats  of  a  third  person  other  than  the 
prisoner  on  trial  against  the  victim  of  the 
crime  charged  are  mere  hearsay,  and  are 
inadmissible.  Evidence  of  this  character 
tends  to  draw  away  the  minds  of  the  Jurr 
from  the  point  In  issue,  which  is  the  guilt 
or  innocence  of  the  prisoner,  and  to  excite 
their  prejudices  and  mislead  them."  State 
V.  McLaln,  43  Wash.  267,,  8ti  Pac.  390.  It  is 
held  In  Alexander  v.  United  States,  138  U. 
S.  353,  11  Sup.  Ct  350.  34  L.  Bd.  954.  that 
mere  threats  of  a  third  pmon,  unaccom- 
panied by  an  action  of  a  threatening  nature, 
are  Irrelevant  to  the  question  of  defendant's 
guilt  This  same  subject  has  received  a 
most  comprehensive  consideration  in  the  case 
of  Horn  V.  State,  12  Wiyo.  80,  73  Pat  705, 
and  an  extensive  rteumd  of  authorities 
made^  and  it  la  ther^  said :  "And  evidence 
of  mere  threats  against  the  life  of  the  de- 
ceased, without  more,  is  not  generally  beld 
to  be  com[)etent  for  the  reason  that  it  has 
no  legal  tendency  to  establish  the  Innocence 
of  the  defendant  on  trial."  We  do  not  ao- 
derstand  that  an  orderly  and  unbiased  Ju- 
dicial inquiry  as  to  the  guilt  or  Innocence  of 
a  defendant  tm  trial  contemplates  that  such 
defendant  should  be  permitted  by  way  of 
defense  to  Indulge  In  conjectural  inferences 
that  some  other  povon  might  have  commit- 
ted the  offense  for  which  lie  is  on  trial,  or 
by  fanciful  analogy  to  say  to  the  Jury  tlmt 
some  one  other  than  he  is  more  probably 
guilty.  We  are  fearful  that  the  proffered 
testimony  was  of  this  sort 

[2]  2.  The  trial  court  over  the  objectim  of 
counsel  tor  dtfendant  permitted  one  Franl^ 
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M.  Powell,  a  detective  and  jwllce  officer,  to 
testlty  on  behalf  of  the  state  that,  at  about 
the  hour  of  11  o'dodE  In  the  forenoon  of  the 
day  of  the  assanlt  at  a  hospital  where  the 
proseenttaig  witness  had  be«i  taken,  the  said 
prose<niting  witness,  FoDg  Sue,  stated  to  said 
Powell  that  the  defendant  was  one  of  hla 
assaUants ;  also,  over  the  objection  of  counsel 
for  defendant,  the  court  permitted  one  Pat- 
rick Marlnan,  a  police  officer,  and  a  witness 
for  the  state,  to  testify  that  between  the 
hours  of  9  and  10  in  the  forenoon  of  the  day 
of  the  assault,  at  the  hospital,  the  prosecut- 
ing witness  related  to  said  Marlnan  the 
names  of  his  assailants,  the  defendant  being 
among  those  so  designated.  Counsel  for  de- 
fendant assign  such  rulings  of  the  court  as 
error. 

The  trial  court  appeared  to  admit  such 
testimony,  and  the  state  appeared  to  offer 
It,  for  the  reason  that,  prior  to  the  admis- 
sion of  the  evidence  above  Indicated  and 
whUe  the  prosecuting  witness,  Fong  Sue, 
was  on  the  witness  stand  as  a  witness  for 
the  state,  counsel  for  defendant  during  their 
cross-examination  of  such  witness  pro[)ound- 
ed  to  him- certain  impeaching  questions.  At 
such  time  said  witness  was  asked  if  Immedi- 
ately after  the  assault  and  between  the 
boors  of  6  and  7  o'clock  In  the  morning  of 
the  said  16th  day  of  January,  1910,  at  the 
police  station,  he  had  not  stated  to  one 
George  Smith,  a  police  officer,  and  one  Jo- 
seph Beal,  that  he  did  not  know  who  as- 
saulted him,  or  whether  such  persons  or 
person  was  a  white  man  or  a  Chinaman; 
and  also  If  on  the  morning  of  the  17th  of 
January,  1910,  the  day  following  the  assault, 
at  the  hospital,  he  had  not  stated  to  one 
S.  P.  Johnson  that  he  did  not  know  who  as- 
Bftulted  him,  and  did  not  see  them,  bnt  rec- 
ognized one  of  thmn  by  his  voice.  The  pros- 
ecuting witness  denied  having  so  stated  at 
the  time  and  place  and  to  the  povons  indi- 
cated. It  will  thus  be  noticed  that  by  the 
Impeaching  questions  propounded  the  basis 
for  the  admission  of  the  testimony  offered 
by  the  state  and  admitted  over  the  objection 
of  coonsel  for  the  defoidant  was  created  by 
cotmsd  for  defendant  themselves. 

Under  the  fbcts  ot  this  case  we  cannot 
hold  that  the  statements  of  the  prosecuting 
witness,  as  detailed  on  the  witness  stand  by 
the  witnesses  Powell  and  Marfnan,  were 
properly  admitted  as  part  of  the  res  gesta 
as  nr^d,  among  other  reasons,  for  their 
proper  admission  by  the  attorney  general. 
We  And  a  decided  conflict  In  the  conrts  as  to 
whether  <nr  not  the  prior  consistent  declara- 
tions of  a  witness  may  be  received  In  cor- 
roboration of  his  testimony  after  Impeach- 
ment, as  many  conrts  hold  that  such  testi- 
mony is  but  an  attempt  to  strengthen  Judi- 
cial evidence  by  extrajudicial  statements, 
and  that  as  such  they  Infringe  on  the  gea- 
era!  iffohU»ltion  of  hearsay  evidence,  whll^ 
on  the  contrary^  an  apparently  equal  number 


of  courts  hold  that  the  previous  declarations 
by  the  witness  harmonizing  with  hla  testi- 
mony may  be  admitted  after  impeachment. 
8  Eiicy.  of  Evidence,  p.  737  et  seq. ;  10  Bnc. 
of  Pi.  &  Pr.  p.  329  et  seq. ;  Conrad  v.  Grif- 
fey, 11  How.  480,  IS  Lb  Ed.  770;  Greenleaf 
on  Bv.  i  469. 

A  decision  upon  this  precise  rule  of  evi- 
dence is  here  rendered  unnecessary,  for  the 
reason  that  In  those  jurisdictions  adopting 
the  rule  that  prior  consistent  declarations 
may  not  be  received  in  corroboration  of  the 
testimony  of  an  lm[>eached  witness  certain 
exceptions  are  recognized  thereto,  and  are 
held  to  be  exceptions  to  such  rule  against 
the  admission  of  such  statements ;  one  of 
said  exceptions  being  that.  If  the  attack  on 
the  credibility  of  the  witness  consists  of  a 
charge  that  his  testimony  Is  a  recent  fabri- 
cation. It  Is  always  permissible  to  corrobo- 
rate him  by  proving  prior  declarations  by 
him  to  the  same  effect  Wharton  on  Ev.  | 
570;  People  V.  Doyell,  48  Cal.  85;  Barkey 
V.  Copeland,  74  Cal.  1,  15  Pac.  307,  5  Am. 
St  Rep.  413;  Stolp  v.  Blair,  68  111.  541; 
EUlIcott  et  al.  V.  Pearl,  10  Pet.  438.  9  L.  Ed. 
475;  State  v.  Petty,  21  Kan.  54;  English  v. 
State,  34  Tex.  Gr.  R.  190,  30  S.  W.  233; 
State  V.  Flint,  60  Vt.  304,  14  Atl.  178. 

The  record  discloses  that  at  the  time  of 
passhig  upon  the  first  objection  made  by 
counsel  for  the  defendant  to  the  admission 
of  such  testimony  on  behalf  of  the  state  the 
court  Inquired  of  counsel  for  the  defendant; 
"Is  It  not  a  fact  that  on  yesterday  you  at- 
tempted to  show  by  witness  Fong  Sue  that 
he  did  not  give  the  names  of  the  parties  who 
assaulted  htm  ontll  after  the  arrests  were 
made?"  To  which  counsel  for  the  defend- 
ant replied,  "Y&i,  sir."  The  record  further 
discloses  that  the  arrest  of  the  defendant 
and  his  codefendants  was  not  made  until  4 
o'clock  In  the  afternoon  of  January  16th, 
and,  inasmuch  as  these  corroborative  state- 
ments are  by  the  record  shown  to  have  beea 
made  to  the  witnesses  Powell  and  Miirlnan 
in  the  forenoon  of  said  day.  It  occurs  to  us 
that  they  were  properly  admitted  under  the 
above-mentioned  exception,  as  it  was  ap- 
parently the  theory  of  the  defense  and  they 
had  so  urged  to  the  trial  court  that  the  tes- 
timony of  the  prosecuting  witness  charging 
the  defendant  as  one  of  his  assailants  was 
a  recent  fabrication;  that  Is,  the  record  dis- 
closes that  defendant  was  urging  that  at  the 
time  of  the  assault  the  prosecuting  witness 
did  not  recognize  bis  assailant  or  assailants, 
that  he  so  stated  to  certain  perscms  shortly 
after  the  assault,  and  that  the  designation  of 
the  defendant  as  one  of  his  assailants  was 
a  fabrication  of  the  prosecuting  witness  in- 
vented at  some  time  after  the  assault 
Hence,  under  such  state  of  facts,  It  would 
be  permissible  for  the  state  to  show  that  be- 
fore or  prior  to  the  time  fixed  by  the  defend- 
ant when  he  claimed  that  the  testimony  of 
the  prosecuting  witness  was  fabricated  that 
he  had  made  statements  in  harmony  with 
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those  made  under  oath,  and  contradictory  to 
those  testified  to  by  witnesses  for  defend- 
ant In  the  course  of  the  trial,  two  of  the 
persons  mentioned  In  the  Impeaching  quee- 
tlona  propounded  to  the  prosecuting  witness, 
Fong  Sue,  appeared  as  witnesses  for  the  de- 
fraidant,  and  testified  that  Fong  Sue  had 
made  statements  to  them  at  the  time  and 
place  indicated  that  he  did  not  know  who 
bis  assailants  were. 

The  question  as  to  whether  or  not  Fong 
Sue  had  fabricated  testimony  must  neces- 
sarily have  become  an  Important  one  In  the 
mind  of  the  Jury,  and  one  which  would  have 
much  to  do  with  their  verdict.  As  to  sub- 
stantiate his  claim  In  this  regard,  the  de- 
fendant offered  the  testimony  of  certain  wit- 
nesses which  would  Indicate  his  claim  of 
fabrication  to  be  correct,  then,  by  the  same 
token,  it  must  follow  the  state  should  be 
permitted  to  offer  like  testimony  of  state- 
menta  made  prior  to  the  time  of  the  alleged 
fabrication.  Indicating  the  claim  made  by 
defendant  to  be  incorrect  It  is  to  be  noted, 
also,  that  the  corroborating  statements  testi- 
fied to  by  the  witness  for  the  state  were 
made  within  three  or  four  hours  of  the  as- 
sault, and  in  tbls  regard  the  rule  is  announc- 
ed la  Wharton  on  Evidence,  {  570:  "State- 
ments made  by  a  witness  corroborating  his 
evidence  upon  the  trial,  such  statements  be- 
ing uttered  soon  after  the  transaction  in  liti- 
gation, and  at  a  time  when  the  witness  could 
not  have  been  anbjected  to  any  disturbing 
Influeuoea,  are  competent  when  proof  has 
been  offered  to  Impeach  him  by  showing 
that  he  had  recently  fabricated  the  narra- 
tive, or  that  he  testified  corruptly."  Sllva 
V.  Pickard,  10  Utah,  78,  87  Pac.  86,  and  au- 
thorities cited. 

[3}  3.  It  appears  that,  while  the  defend- 
ant on  trial  and  his  codefendanta  were  In- 
carcerated In  the  city  Jail,  they  wrote  cer- 
tain letters  to  several  of  their  fellow  coun- 
trymen, and  surreptitiously  passed  them 
through  the  bars  of  a  Jail  window  to  a 
waiting  Chinaman  for  delivery.  This  latter 
act  was  observed,  and  the  letters  came  Into 
the  possession  of  certain  police  officers  prior 
to  delivery.  The  original  letters  and  an  in- 
terpretation of  them  into  English  were  ad- 
mitted In  evidence  on  behalf  of  the  state, 
over  the  objection  of  defendant,  and  such 
ruling  is  urged  as  error.  Preliminary  to 
the  foregoing,  a  Chinaman  by  the  name  of 
Tee  Wee  testifled  on  behalf  of  the  state  that 
he  was  familiar  with  twth  the  English  and 
Chinese  languages;  that  he  could  read  and 
write  each;  that  he  had  seea  the  original 
Chinese  letters  in  question,  and  from  them 
had  made  the  translation  into  Etaglteh  which 
were  at  that  tlnie  produced  by  the  wltneas; 
that  hlB  business  was  that  of  a  translator; 
and  tiiat  at  times  he  practiced  medldne 
Said  translations  Indicated  the  originals 
were  addressed  to  certidn  Chinese,  direct- 
log  tbem  to  appear  as  witnesses  and  indi- 
cating the  line  of  testimony  dealreQ,  the  tend- 


ency of  which  would  be  to  establish  an  ali- 
bi for  the  accused.  Defendant  urges  that 
the  "translation  of  the  Chinese  letters  was 
not  a  proper  translation,  and  was  not  made 
by  a  person  competent  to  make  the  same,  as 
is  evidenced  by  the  translations  themselves." 
The  translations  themselves  would  In  no 
manner  Indicate  that  they  were  Improper 
translations,  neither  would  nor  do  tbey  in  any 
degree  tend  to  throw  light  upon  the  compe- 
tency or  incompetency  of  the  person  making 
them.  Defendant's  objection  seems  to  go 
more  to  the  weight  to  be  accorded  tbls  evi- 
dence. The  record  Is  absolutely  silent  on  any 
testimony  that  would  tend  to  doubt  the  com- 
petency of  the  witness  or  the  correctness  of 
the  translations.  It  was  defendant's  privi- 
lege to  have  a  translation  made  by  some  p^* 
son  more  competrait  If  he  de^ed  the  trans- 
lations incorrect.  In  the  absence  of  any 
showing  to  the  contrary,  the  court  was  bound 
to  accept  as  a  basis  for  admitting  the  testi- 
mony the  statement  of  the  witness  as  to  his 
competency  as  an  Interpreter  and  the  cor- 
rectness of  his  interpretations.  The  Jury, 
however,  were  in  no  manner  bound  to  accept 
either  as  true.  If  defendant  considered  the 
interpretations  too  liberal,  and  that  the  in- 
terpreter bad  because  of  such  method  fail- 
ed to  make  an  Interpretation  correctly  ex- 
pressing in  English  the  contents  of  the 
Chinese  letters,  be  had  his  ready  remedy  by 
showing  such  fact  under  cross-examlnatioD 
or  by  a  witness  on  behalf  of  defendant  His 
remedy,  without  question,  was  not  by  object- 
ing to  their  admissibility.  The  court  takes 
judicial  notice  of  the  true  slgnlflcatlon  of 
English  words  and  phrases;  not  of  Chinese, 
however.  Section  5950,  Rev.  Codes. 

[4]  4.  In  defining  the  words  "reasonable 
doubt"  as  used  In  the  Instructions  to  the 
Jury,  the  court  used  the  following  language: 
"A  reasonable  doubt  as  used  throughout 
these  Instructions  is  such  a  doubt  as  a  rea- 
sonable and  prudent  man  would  be  likely  to 
act  upon  in  determining  the  important  affairs 
of  life.  A  doubt  produced  by  undue  sensi- 
bility In  the  mind  of  a  juror  Id  view  of  the 
conseqoences  of  his  verdict  is  not  a  reason- 
able doubt;  and  the  jury  Is  not  allowed  to 
create  sources  or  materials  of  doubt  by  re- 
mote conjectures  as  to  possible  states  of  the 
case  different  from  those  establlsbed  by  the 
evidence.  Ton  are  not  at  liberty  to  disbe- 
lieve as  Jurors  If  from  tlie  evidoice  you  be- 
lieve aa  men.  The  oath  which  you  have  each 
taken  Imposes  upon  yon  no  obligation  to 
doubt  when  no  doubt  would  exist  if  no  oath 
had  been  admlnlstMed;  and  In  cmsiderlng 
this  case  the  Jury  are  not  to  go  betyond  the 
evldotce  to  hunt  op  doubts,  nor  most  they 
oitertaln  such  doubts  as  are  merely  cbi- 
merlcal  or  conjectural.  A  doubt  to  Jurtlfy 
an  acquittal  moat  be  reasonable^  and  must 
arise  from  a  candid  and  Inqiartial  ctmsidex^ 
atlon  of  all  of  the  evidence  In  the  case,  and, 
unless  It  is  audi  that,  were  the  same  kind  of 
a  doubt  interposed  in  tlie  graver  transacttons 
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of  life,  it  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pause,  It  would  be 
Insufficient  to  authorize  a  verdict  of  not 
gnilty.  If  after  considering  all  tbe  evidence 
you  can'  say  you  have  an  abiding  convic- 
tion of  the  truth  of  the  charge,  you  are  sat- 
isfied beyond  a  reasonable  doubt"  Defend- 
ant assigns  as  prejudicial  error  the  use  in 
said  Instruction  of  the  following  language: 
"Tou  are  not  at  liberty  to  dlst)elleve  as  Ju- 
rors If  from  tbe  evidence  yoa  believe  as  men. 
The  oath  which  you  have  taken  Imposes 
upon  you  no  obligation  to  doubt  .when  no 
doubt  would  exist  if  no  oath  had  been  ad- 
ministered." The  employment  of  such  lan- 
guage in  this  regard  seeins  to  have  arisen 
from  its  sanction  in  an  early  Pennsylvania 
case.  Commonwealth  v.  Harman,  4  Pa.  273. 
In  a  later  case  from  the  same  state  (Fife  v. 
Commonwealth,  29  Fa.  439)  the  court  said, 
in  commenting  upon  an  instruction  similar 
to  the  language  here  objected  to,  as  follows: 
"It  must  be  remembered  that  Jurors  are  men, 
and  that  it  is  because  they  have  human 
hearts  and  sympathies  and  Judgments  that 
they  are  selected  to  determine  upon  the 
rights  of  their  fellow  men.  If  they  were 
more  or  less  than  men,  they  would  not  be 
the  constitutional  peers  of  the  prisoner,  and 
would  be  disqualified  to  decide  his  cause. 
The  term  'Jurors'  means  nothing  more  than 
12  men  qualified  and  sworn  to  try  a  cause 
according  to  the  evidence.  Their  oaths  as 
Jurors  rest  on  their  consciences  as  men,  and 
as  men  they  are  accountable  to  God  and 
their  count^  for  their  verdict  Nothing 
more  is  demanded  of  them  as  Jurors  than  an 
honest  exercise  of  their  Judgment  as  men. 
The  evidoice  which  produces  conviction  on 
their  minds  in  one  capacity  works  the  same 
result  Id  another.  Their  belief  Is  the  same 
in  both."  NevlIng  v.  Commonwealth,  98  Pa. 
334.  Language  similar  to  that  here  under 
consideration  was  employed  by  the  trial 
conrt  in  a  like  connection  in  the  so-called 
anarchist  cases  In  Illinois  and  sanctioned 
by  the  Snpreme  Cburt  of  that  state.  Spies 
V.  People,  122  lU.  82,  12  N.  E.  865,  17  N.  E. 
898,  3  Am.  St.  Bep.  320. 

The  following  cases  Indicate  the  further 
indorsement  of  such  an  Instruction:  Davis 
V.  State,  51  Neb.  301,  70  N.  W.  9S4;  State  v. 
Potts,  20  Nev.  389,  22  Pac.  754;  Perry  et 
al.  V.  People,  38  Colo.  23,  87  Pac.  796.  Our 
attention  has  been  called  to  but  one  state 
holding  contrary  to  tbe  above — Slberry  v. 
State,  133  Ind.  677,  33  N.  E.  685.  We,  how- 
ever, are  of  the  opinion  that  both  upon  prin- 
ciple and  authority  tbe  trial  court  should 
be  sustained  In  this  regard. 

[S]  5.  Appellant  assigns  certain  other  er- 
rors in  relation  to  the  instructions  given  by 
the  court  on  his  own  motion  and  the  refus- 
al to  give  certain  instructions  requested  by 
defendant  We  have  examined  the  record 
In  these  particniars,  and  find  no  error 
therein. 

it\  6.  Tbe  next  error  assigned  by  defendant 


Is  in  relation  to  the  action  of  the  trial  court 
in  permitting  the  Jury  to  view  the  premises 
where  the  assault  was  committed  after  the 
case  had  been  submitted  to  tbe  Jury.  The 
minutes  of  the  trial  court  show  that,  after 
tbe  case  had  been  submitted  to  the  Jury,  they 
returned  Into  open  court  aod  stated  to  the 
court  that  they  desired  to  view  the  premises 
in  which  the  assault  Is  alleged  to  have  been 
committed.  Said  minutes  further  show  that, 
"tbe  state's  counsel  consenting  and  the  de- 
fendant's counsel  stating  they  had  no  objec- 
tions, the  court  ordered  that  the  Jury  be 
conducted  in  a  body.  In  the  custody  of  the 
sheriff,  to  tbe  building  and  premises  of  622 
Front  street,  and  that,  after  their  inspection 
of  said  premises,  they  be  returned  Into  court 
without  unnecessary  delay.  The  Jury,  after 
being  specially  admonished  by  the  court  re- 
tired In  company  of  the  sheriff,  who  was  first 
sworn  to  suffer  no  persons  to  speak  or  com- 
mimlcate  to  the  Jury,  nor  to  do  so  himself  on 
any  subject  connected  with  this  trial,  and  to 
return  them  into  court  without  unnecessary 
delay.  The  sheriff  and  Jury  were  also  ac- 
companied by  the  defendant  in  the  custody 
of  an  officer."  It  further  appears  by  said 
minutes  that,  after  tbe  view,  the  Jury  were 
conducted  into  open  court,  placed  In  charge 
of  sworn  bailiffs,  and  retired  to  further  de- 
liberate upon  their  verdict.  The  record  far- 
ther discloses  that  the  trial  Judge  did  not 
accompany  the  Jury  while  on  their  view  of 
the  premises.  Section  7878,  Rev.  Codes,  pro- 
vides that:  "When,  In  the  opinion  of  the 
court.  It  Is  proper  that  tbe  Jury  should  view 
tbe  place  In  which  the  offense  is  charged  to 
have  been  committed,  or  In  which  any  other 
material  fact  occurred,  It  may  order  the  Jury 
to  be  conducted  In  a  body,  In  the  custody  of 
the  sheriff,  to  the  place,  which  must  be  shown 
to  them  by  a  person  appointed  by  the  Court 
for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  [>erson  to  speak  or  com- 
mimlcate  with  the  Jury,  nor  to  do  so  himself, 
on  any  subject  connected  with  the  trial,  and 
to  return  them  Into  court  without  unneces- 
sary delay,  or  at  a  specified  time."  It  will 
be  noticed  that  no  precise  time  la  fixed  by  the 
statute  when  the  view  of  the  premises  shall 
he  bad  by  the  Jury,  and,  such  being  tbe  case^ 
we  are  at  a  loss  to  comprehend  how  any 
constitutional  or  statutory  right  of  the  de- 
fendant was  in  any  manner  Jeopardized, 
and  especially  In  view  of  the  fact  that  he 
offered  no  objection  to  the  Jury's  viewing 
tlie  premises  after  the  case  was  submitted, 
but,  on  the  contrary,  consented  that  such 
order  might  be  by  the  court  made.  This 
was  at  the  best  a  mere  matter  of  procedure, 
and  such  as  the  consent  of  tbe  defendant 
would  estop  talm  from  questioning  Its  regular- 
ity. People  T.  Hawley,  111  CaL  78,  43  Paa 
404. 

Counsel  for  defendant  urges  that  "the  re- 
quest for  a  view  was  made  by  the  Jmy, 
and,  the  state  having  announced  Its  consent 
to  such  view,  it  must  Inevitably  have  prej- 
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udiced  the  defendant  with  the  jury  had  he 
uuder  such  circumstanceB  objected  to  their 
request  His  failure  to  object  was  practically 
extorted  from  hlxn."  With  such  position  we 
cao  find  no  favor.  When  counsel  In  open 
court  announce  their  acquiescence  or  consent 
to  an  order  about  to  be  made  by  the  court, 
the  court  is  authorized  In  belieTlng  coun- 
sel mean  what  they  say,  and  to  rely  upon 
such  statement.  If  counsel  for  defendant 
had  desired  to  contest  or  object  to  the  court's 
making  the  order,  he  had  an  ample  remedy 
to  request  the  court  to  have  the  jury  with- 
•drawn  during  the  consideration  of  the  matter. 
To  lend  acquiescence  to  this  position  taken  by 
counsel  for  defendant  would  make  to  the  em- 
barrassment of  trial  courts  in  knowing  just 
when  coonsel  consider  themselves  under  du- 
ress or  the  subjects  of  extortion.  If  the  con- 
sent of  the  defendant  had  involved  a  consti- 
tutional guaranty,  the  conclusion  might  be 
different,  based,  however,  upon  the  theory 
that  the  defendant  was  incapable  of  giving 
consent  Sndi,  bowerer,  Is  not  the  sitnation 
here. 

[7]  7.  The  next  matter  ui^ed  as  error  re- 
lates to  the  failure  of  the  trial  judge  to  ac- 
company the  jury.  It  appears  that  no  request 
was  made  by  defendant  for  the  trial  judge 
to  accompany  the  jury  and  no  objection  taken 
to  his  absence  until  the  time  of  presenting 
motion  for  new  trial.  It  is  held  in  the'  case 
oC  People  V.  White,  6  Oal.  App.  329,  90  Pac. 
472,  that  the  right  of  an  accused  in  a  crim- 
inal case  to  object  to  a  view  by  the  jury  In 
the  absence  of  the  judge  may  be  waived  by 
him,  and  that  "such  error  should  be  object- 
ed to  at  the  time  and  consent  of  defend- 
ant or  his  failure  to  object  in  time  will 
defeat  his  right  to  complain."  People  v. 
Tarm  Pol,  86  Cal.  225,  24  Pac.  998;  People  v. 
Fitzgerald,  137  Cal.  546,  70  Pac.  554.  As  the 
view  of  the  premises  was  had  without  the 
presence  of  the  judge,  by  defendant's  consent 
— that  is,  bis  failure  to  object — he  cannot 
here  be  heard  to  complain.  The  matter  com- 
plained of  here  is  at  most  only  an  irregulari- 
ty which  should  have  been  objected  to  at  the 
time  of  its  performance.  As  was  said  in  Peo- 
ple V.  White,  supra:  "No  timely  objection 
to  the  absence  of  the  Judge  from  the  first  view 
was  made,  such  absence  was  not  prejudicial 
to  the  defendant  or  subversive  of  his  legal 
rights,  and  there  Is  no  ground  for  granting 
a  new  trial.  Home  v.  Rogers,  110  Ga.  362, 
35  S.  E.  718,  49  L.  R.  A.  176.  It  Is  not  every 
unauthorized  view  of  the  locus  in  quo  that 
will  require  the  setting  aside  of  a  verdict 
Considerations  of  practical  Justice  forbid  It 
If  verdicts  were  set  aside  for  such  reasons, 
there  would  be  no  reasonable  limits  to  liti- 
gation, especially  in  cities  where  the  oppor- 
tunities are  great  for  Jurors  personally  to 
view  the  locality  of  a  crime  under  considera- 
tion." State  V.  Mortensen,  26  Utah,  312,  73 
Pac.  562,  633.  We  are  cited  to  the  case  of 
People  T.  Tut  Ling,  74  CaL  569,  16  Pac.  489, 
M  supporting  defendant's  contention  that  he 


iB  entitled  to  a  new  trial  for  the  failure  of 
the  trial  judge  to  accompany  the  Jury  upoo  a 
view  of  premises,  and  such  is  the  doctrine 
of  said  case.  The  decision  Is  seven  sentences 
long,  and  no  reasons  are  assigned  for  the 
holding.  It  Is  not  shown  whether  the  de- 
fendant requested  the  judge  to  go  or  made 
any  objection  to  his  absence,  and  two  JnsticM 
dissent  The  same  court  later  In  People  t. 
White,  supra,  in  their  discussion  of  said  case, 
plainly  Indicate  they  view  it  as  a  case  with 
limitations,  and  one  the  doctrine  of  which  is 
not  applicable  to  the  facts  involved  in  this 
Inquiry. 

In  the  case  of  State  t.  Reed,  3  Idaho 
(Hash.)  754,  35  Pac.  700,  it  appears  that  "nei- 
ther the  defendant  nor  the  court  nor  the 
judge  of  said  court  accompanied  the  Jury  or 
were  present  at  any  time  during  the  view  of 
said  premises  by  said  jury."  And  the  ab- 
sence of  the  defendant  at  the  time  of  such 
view  by  the  Jury  was  assigned  as  error.  And 
in  such  case  this  court  held  that:  "In  the 
case  under  consideration,  the  defendant  took 
no  exception  to  the  manner  In  which  the 
view  was  had.  In  view  of  the  fact  that 
there  Is  nothing  In  the  statute  Indicating 
that  the  presence  of  the  defendant  was  In- 
tended or  required.  It  was  at  least  lacma- 
bent  upon  him  to  make  any  desire  he  had  In 
that  behalf  manifest  to  the  court;  and,  by 
his  failure  to  do  so,  we  think  he  clearly 
waived  any  right  constitutional  or  other- 
wise, he  might  have  to  be  present"  In  State 
V.  McOlnnls,  12  Idaho,  336,  85  Pac.  10S9. 
where  a  view  of  the  premises  in  a  criminal 
case  was  had  without  the  presence  of  the  de- 
fendant which  proceeding  was  assigned  as 
error,  this  court  again  said  that  It  was  not 
prepared,  however,  to  say  that  the  defend- 
ant may  not  waive  such  right  and  privilege 
of  being  present  at  the  time  of  the  view. 
While  the  court  in  the  case  last  mentioned 
questioned  some  of  the  doctrine  as  announc- 
ed in  the  case  of  State  v.  Reed,  supra,  It  will 
be  noticed,  however,  that  the  position  taken 
by  this  court  in  the  case  of  State  v.  Reed, 
that  a  defmdant  may  waive  any  right  be 
may  have  to  be  present  at  the  view,  was  not 
disapproved  in  the  latter  case,  and  now 
stands  as  the  announced  law  of  this  state. 
Therefore,  if  a  defendant  may  waive  his 
right  to  be  present  at  a  view  of  premises,  he 
must  by  the  same  line  of  reasoning  be  prlvi- 
I^ed  to  waive  his  right,  if  he  possesses  such 
right,  to  have  the  trial  court  present  at  the 
view  of  the  premises  by  the  jury.  While  we 
think  it  advisable  in  all  criminal  cases  for 
the  trial  judge  to  accompany  the  Jury  and 
the  defendant  upon  a  view  of  the  premises, 
we  think  where  the  defendant  failed  to  ex- 
cept to  the  absence  of  the  Judge  or  request 
the  judge  to  accompany  the  jury,  and  where 
the  view  was  had  by  the  consent  of  the  de- 
fendant and  the  record  does  not  disclose  that 
anything  Improper  or  that  can  be  construed 
as  prejudicial  to  the  defendant  took  plan 
at  or  during  tba  view,  no  bugIi  error  hu 
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been  committed  as  would  Justify  a  reversBl. 

In  considering  this  assignment  of  error, 
and  it  being  a  matter  ia  relation  to  proce> 
dure,  thla  court  by  section  8070,  Rev.  Codes, 
is  admonished  that,  "after  hearing  the  ap- 
peal, the  court  must  give  judgment  without 
r^ard  to  techuical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties."  Also  by  section 
8236,  Ber.  Codes,  which  provides  that  "nel- 
ttaer  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  In  respect  to  any  plead- 
ing or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  Invalid,  unless  It  has  actu- 
ally prejudiced  the  defendant,  or  tended  to 
bis  prejudice  in  respect  to  a  substantial 
right"  Defendant  does  not  claim  that  he 
was  actually  prejudiced  by  the  absence  of 
the  trial  Judge  at  the  view.  If  the  trial 
Judge  had  accompanied  the  Jury,  he  could 
only  have  been  a  silent  spectator  aa  the  Jury 
had  been  placed  in  charge  of  a  sheriff  who 
was  sworn  to  suffer  no  person  to  speak  or 
eonunonlcate  with  the  Jury  or  to  do  so  him- 
self on  any  subject  connected  with  the  trial, 
and  to  return  them  into  court  without  un- 
necessary delay.  Defendant  does  not  com- 
plain of  any  misconduct  on  the  part  of  the 
Jory  or  the  officer  in  whose  charge  they  were 
during  the  view,  and  such  view  was  appar- 
ently conducted  with  all  due  regularity,  and 
the  absence  of  the  trial  Judge  had  no  tend- 
encT  whatever  to  operate  to  defendant's 
IMredudloe.  The  most  that  defendant  can 
claim  Is  that  it  was  a  technical  wrong,  and 
he  baa  not  asserted  or  claimed  that  auch  ab- 
sence was  an  actual  or  positive  li^ury  to  his 
defense. 

[81  &  After  the  Jury  had  beeu  deliberatlnK 
upon  their  verdict  for  some  time,  they  were 
conducted  Into  open  court,  and  In  answer  to 
an  Inquiry  by  the  court  It  appeared  that  th^ 
were  unable  to  agree  upon  a  verdict  There- 
upon the  court  further  Instructed  them  In 
writing,  which  instmcUon  Is  as  follows: 
"Gentlemen,  it  is  your  duty  to  decide  this 
case  If  you  can  conscientiously  do  so.  You 
should  listen  to  the  arguments  of  each  other 
with  a  dUvo^tion  to  he  convinced;  and,  U  a 
large  majority  of  your  number  are  on  one 
side  or  the  other  of  this  case,  the  minority 
should  consider  whether  their  doubts  are 
reascraable,  or  whether  they  may  not  reason- 
ably be  mistaken.  It  should  be  the  object  of 
all  of  yon  to  arrive  at  a  common  conclusion, 
and  to  that  end  yon  should  delli>erate  to- 
gether with  calmness.  It  is  your  duty  to 
agree  upon  a  verdict,  if  possible.  If,  how- 
ever,  any  one  of  your  number  after  having 
consulted  with  his  fellow  Jurors  entertains 
a  reasonable  donbt  of  the  defendant's  guilt, 
then  you  cannot  in  such  case  find  the  defend- 
ant guilty."  Defendant  assigns  the  giving 
of  such  instruction  as  prejudicial  error  be- 
cause of  the  use  of  the  following  language 
therein:  "And,  If  a  large  majori^  of  your 
number  are  on  one  side  or  the  other  of  this 
case,  the  minority  should  consider  whether 


their  doubts  are  reasonable  or  whether  they 
may  not  reasonably  be  mistaken."  Defend- 
ant argues  that  the  Import  of  said  language 
is  that,  if  the  majority  of  the  Jury  be  one 
way,  the  doubt  entertained  by  the  minority 
may  for  tbls  reason  be  unreasonable,  and 
that  it  Indicates  to  the  Jury  that  the  court 
takes  It  for  granted  that  a  majority  of  the 
Jury  are  for  conviction ;  for  how  could  a 
minority  entertain  doubts  and  be  for  con- 
viction? That  It  In  effect  says:  "Those  of 
you  who  entertain  doubts  of  the  defendant's 
guilt  ought  to  consider  whether  those  doubts 
are  reasonable,  or  whether  you  may  not  rea- 
sonably be  mistaken."  It  cannot  be  gain- 
said that  a  tectmlcal  analysis  of  the  lan- 
guage used,  standing  alone,  might  bear  such 
construction  with  which  It  is  sought  to  be 
impressed  by  appellant,  and  that  It^  use  can 
In  no  wise  be  commended.  A  reading  of  the 
entire  Instruction,  however,  plainly  indicates 
that  it  was  not  the  Intention  of  the  court  to 
be  so  understood,  and  neither  is  It  reasw- 
able  to  presume  In  the  light  of  the  entire  In- 
struction and  those  previously  given  by  the 
court  that  any  member  or  members  of  the 
Jury  could  have  so  understood,  nor  to  have 
believed  the  court  to  have  so  indicated,  and 
thereby  to  have  acquiesced  in  a  verdict  of 
guilty. 

If  any  Juror  were  astute  enough  to  note 
the  possibility  of  the  meaning  urged  by  coun- 
sel, the  same  sense  of  astuteness  would  pre- 
vent his  adopting  such  as  the  meaning  of  the 
court  In  view  of  the  contrary  indication  lu 
the  same  Instruction  and  the  many  platn  and 
unequivocal  expressions  ottierwlse  contained 
In  the  instructions  given  at  the  close  of  the 
trial,  and  of  which  the  Jury  were  privileged 
to  possess  a  copy  In  their  Jury  room,  to  as- 
sist them  during  their  deliberations.  Section 
7902,  Rev.  Codes.  The  language  under  dis- 
cussion Is  no  wise  to  be  commended,  and 
should  not  be  employed  because  of  Its  ca- 
pability of  interpretation  as  hereinbefore  set 
forth.  We  cannot  say,  however,  that  It 
seems  reasonable  to  believe  In  view  of  all 
the  record  that  because  of  the  use  of  this 
language  alone  and  the  possible  meaning  to 
attach  thereto  that  some  member  or  mem- 
bers of  the  Jury  voted  for  conviction  where 
otherwise  they  would  not  have  done  so,  or 
that  solely  because  of  the  matter  mentioned 
they  sliould  or  would  reasonably  have  voted 
for  conviction.  See  section  188,  Hughes  In- 
structions to  Juries. 

[9]  9.  Defendant  assigns  46  spedflcations 
of  error,  the  major  portion  of  which  are  not 
argued  In  appellant's  brief,  nor  were  they 
argued  orally.  We  have  made  a  complete 
examination  of  the  record  and  the  errors 
specified,  and  find  none  that  are  prejudicial. 
An  examination  of  the  record  also  impels  us 
to  the  conclusion  that  the  verdict  Is  not  con- 
trary te  the  evidence. 

The  Judgment  Is  affirmed. 

SULLIVAN,  J.,  concurs.  AILSHIE,  J., 
dissents. 
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PENNINOBR  LATERAL  CO.,  Limited,  v. 
CLARE. 

(Sapreme  Court  of  Idaho.    Sept.  7,  1911.) 

(SyUabua  by  the  Court.) 

1.  Appeal  and  Ebbob  (S  1015*)  —  Review — 
Ground  for  New  Tbiai.. 

Where  there  is  a  substantial  conflict  in 
the  evidence,  en  order  made  by  the  trial  court, 
grantiny  a  new  trial,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  otber  cases,  ne  Appeal  and 
Error,  Cent  Dig.  H  886^^6;  Dec.  Dig.  i 
1015.*] 

2.  Appeal  and  Ebbob  ({  856*)  —  Ritibw — 
GeouND  FOB  New  Tbial. 

Where  motion  for  a  new  trial  has  been 
made  on  several  grounds,  and  the  trial  court 
grants  the  same,  without  designating  the  ground 
upon  which  the  order  is  made,  the  order  will 
not  be  disturbed  on  appeal.  If  it  could  have 

{iroperly  been  granted  on  anr  ground  mentioned 
n  tiie  motion 
[Ed.  Note. — For  other  casei,  see  Appeal  and 
BiTojj  Cent  Dig.  II  8406-3434;  DecTDig.  § 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  the  Fennlnger  Lateral  Company, 
Limited,  agalnet  A.  D.  darlc  Judfpneut  for 
plaintiff,  and  defendant  appeals.  Afllrmed. 

C.  H.  Edwards  and  D.  T.  Miller,  for  ap- 
P^lant.   J.  C.  Johnston,  for  respondent 

AILSHIE,  J,  Tills  is  an  appeal  from  an 
order  granting  a  new  trial.  The  motion  for 
a  new  trial  seems  to  bare  been  made  on  va- 
rloDS  grounds,  and  particular  emphasis  was 
laid  on  the  Insufficiency  of  the  evidence  to 
support  the  findings  and  judgment  based 
tbereon. 

It]  When  we  come  to  examine  the  evi- 
dence, wo  find  it  conflicting,  and,  indeed,  so 
far  as  we  are  able  to  get  at  the  real  facta 
which  were  necessary  and  essential  to  an 
Intelligent  determinatl<Hi  of  the  issue  Involv- 
ed, we  find  it  ambiguous  and  uncertain.  In 
this  condition  of  the  record,  we  would  not 
be  justified  in  disturbing  an  order  granting 
a  new  trial.  The  rule  is  well  established 
that,  where  there  Is  a  substantial  conflict  in 
the  evidence,  an  order  of  the  trial  Judge 
granting  a  new  trial  will  not  be  disturbed  on 
appeal.  Buckle  v.  McConaghy,  12  Idaho,  733, 
88  Pac.  100 ;  Wolfe  v.  Ridley,  17  Idaho,  173, 
104  Pac.  1014. 

[2]  The  court  in  this  ease  did  not  state  the 
grounds  upon  which  the  motion  was  granted. 
It  therefore  follows  that,  If  any  one  of  the 
grounds  stated  in  the  motion  was  good  and 
sufficient  upon  which  to  grant  a  new  trial, 
the  order  should  be  affirmed.  Bernler  v.  An- 
derson, 8  Idaho,  675,  70  Pac.  1027;  Buckle  v. 
McConaghy,  12  Idaho,  733,  88  Pac.  100.  It  Is 
proper  here  to  again  reiterate  what  we  have 
often  said  heretofore,  namely,  that  a  trial 
judge  ought  always  to  state  in  his  order 
granting  a  new  trial  the  grounds  on  which 
the  order  Is  made. 


A  number  of  questiona  of  law-  have  bea 
argned  on  this  appeal,  but  St  la  irtiolly  un- 
necessary to  discuss  or  ccmslder  them  here, 
as  it  iB  not  at  aU  lUcely  that  they  yriU  arls» 
upon  a  new  trial.  We  shall  th»efbre  re- 
fnin  ttom  any  conalderatlon  of  than. 

The  order  and  judgment  from  which  this- 
appeal  la  prosecuted  Is  hereby  afflrmed. 
Costs  awarded  In  fiivor  of  respondent 

STEWART,  C.  J.,  concurs.  SULLIVAN, 
J.,  did  not  Bit  at  the  hearing  and  took  im- 
part in  the  decision. 


SMITH  et  al.  t.  OUCAMONGA  WATEIB  CO: 

et  al.  (I^  A  2,612.) 
(Supreme  Court  of  California.    Aug.  29,  1911.) 

1.  CONTBACia  (I  170*)— OONSTBDCrrOR— COH- 
BTBDCnON  or  PaBTISS— IHDBFIHITBNB88. 

Any  indefinitmess  In  a  cmttact  may  be 
made  definite  by  the  practical  oonstrucUon 
which  the  parties  placed  upon  it 

[IM.  Note.— For  other  cases,  see  Contra cti. 
Cent  Dig.  |  753 ;  Dec.  Dig.  |  170  •] 

2.  Waikbs  and  Wateb  Covbsbs  (I  240*)— Ib- 

SIOATION  —  ABAMDONUBNT     OV  WATU 

Rights. 

Since  grantees  of  land  with  appurtenant 
water  rights  could  not  demand  that  water  be 
furnished  from  a  particular  one  of  several  sourc- 
es of  supply  from  which  they  wore  entitled  to 
water,  so  long  aa  they  were  conveniently  fur^ 
Dished  the  amount  to  which  they  were  aititled, 
their  failure  to  demand  a  supply  from  a  sonice 
included  in  their  deed  would  not  be  a  waiver  of 
their  right  to  auch  supply,  when  the  source  from 
which  water  was  formerly  furnished  them  be- 
came inadequate. 

[EM.  Note.— For  other  oases,  see  Waters  and 
Water  Courses,  Dea  Dig.  {  249.*] 

S.  Appeal  and  Ebbob  (|  187*)— Objsctions— 
Pbbsentation  Bklow— Abbengb  or  Pab- 

TIES. 

If  in  a  suit  to  determine  water  rights,  de- 
fendant's Interest  might  be  injuriously  affected 
by  failure  to  make  otner  owners  entitled  to  wa- 
ter from  the  same  source  parties,  defendant 
should  have  requested  that  they  be  brought  in, 
and,  not  havinir  done  bo.  cannot  first  raise  the 
question  of  their  absence  on  appeal. 
_[Ed.  Note.— Por  other  cases,  see  Appeal  and 
^or^  Cent  Difl^  H  1184r-U89;  Dee.  Dig.  | 

4.  Appeal  and  Bbbob  ($  867*)— Obdbb  Grant- 
in  q  NEW  Tbial— QuEsnoHa  Bbviewabl»— 
Absence  of  Pabtueb. 

The  absence  of  necessary  parties  plaintiff 
cannot  be  reviewed  on  an  appeal  from  an  order 
denying  defendant's  motion  for  a  new  trial,  bat 
only  on  appeal  from  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enw.  Cent  Dig.  ||  8476^^6;  D^Toig.  f 
867.  •] 

5.  Pabties  (I  80*)  — Absence  or  Pabties  — 

Ob-tections  Waived, 

Under  Code  Civ.  Proc.  |  434,  providing 
that,  if  no  objection  be  taken  by  demurrer  or 
answer,  defendant  must  be  deemed  to  have  waiv- 
ed them,  excepting  only  the  objection  to  juris- 
diction, and  that  tiie  complaint  does  not  state 
facts  to  constitute  a  cause  of  action,  an  objec- 
tion for  failure  to  join  necessary  parties  plain- 
tiff was  waived  by  failure  to  set  It  up  by  de- 
murrer or  answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
EHg.  §f  123-131 ;  Dec.  Dig.  i  80.  •] 


•For  other  cues  sm  same  to|.lc  and  leotlon  NUMBER  in  Dec.  Dl|.  ft  Am.  Dig.  Key  No.  Swles  ft  Bap-r  Indsni 
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In  Bank.  Appeal  from  Superior  Court, 
San  Bernardino  County ;  J.  6.  Noyes,  Judge. 

Action  by  Carrie  F.  Smltli  and  others 
against  tba  Cucamonga  Water  Company  and 
otbers.  From  an  order  denying  a  motion  for 
a  new  trial  after  Judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed. 

Henry  Goodcell  and  F.  A.  Leonard,  for  ap- 
pellant Gncamonga  Watv  Co.  J.  W.  McEln- 
ley,  for  respondents. 

HBNSHAW,  J.  Plaintiffs  brought  this 
action  against  the  Gncamonga  Water  Com- 
pany and  numerous  other  defendants,  claim- 
ing rights  to  water  owned  or  distributed  by 
the  Cucamouga  Water  Company,  to  deter- 
mine plaintiffs'  and  defendants'  respective 
rights  to  these  waters,  and  to  enjoin  the  de- 
fendants from  interference  with  the  plain- 
tiffs* asserted  rights.  The  defendants,  sever- 
ally or  In  groups,  answered,  setting  up  their 
respective  rights  and  priorities.  The  court 
found  the  quantity  of  water  to  which  each 
party  plaintiff  or  defendant  was  entitled,  fix- 
ed the  relative  priorities,  and  found  that  all 
the  parties  plaintiff  and  defendant  were  prior 
to  the  Cucamonga  Water  Company  In  their 
rights  to  the  use  of  the  allotted  portions  of 
the  water.  The  defendant  Cucamonga  Water 
Company  moved  for  a  new  trial  upon  the 
ground  that  the  decision  was  not  Justified  by 
the  evidence  and  was  against  law.  The  mo- 
tion was  granted  as  to  the  defendant  Jewett 
H.  Cocbe,  administrator,  and  dented  In  all 
other  respects.  The  defendant  Cucamonga 
Water  Company  then  appealed  from  this  or- 
der, excepting  that  part  of  It  granting  Its 
motion  for  a  new  trial  against  Cocke,  admin- 
istrator. 

The  water  In  controversy  is  that  flowing 
In,  found  In,  or  developed  In  certain  springs, 
streams,  and  tunnels  upon  the  Cucamonga 
ranch.  The  predecessor  of  all  the  parties  In 
Interest  Is  I.  W.  Hellman,  who  formerly  own- 
ed the  ranch  and  all  the  waters  or  sources  of 
waters  thereon.  Upon  t^e  ranch  Is  a  short 
chain  of  hills  known  as  Red  Hills,  whose 
trend  Is  In  a  northerly  and  southerly  direc- 
tion. The  sources  of  the  water  supply  are 
both  upon  the  east  and  the  west  side  of  these 
bills.  The  Cucamonga  Company  and  the  Cu- 
camonga Fruit  Lend  Company  succeeded  to 
the  rights  of  Hellman  in  some  of  the  lands  of 
the  Cucamonga  ranch  and  In  the  Cucamon- 
ga creek  and  the  "springs  on  the  Cucamonga 
Ranch,  subject  to  one-half  of  the  waters  of 
the  east  side  belonging  to  the  Cucamonga 
Vineyard  Company  and  the  Cucamonga  Lend 
&  Irrigation  Company."  The  right  of  the 
Cucamonga  Vineyard  Company  and  the  Cu- 
camonga Land  &  Irrigation  Company  to  this 
reserved  one-half  of  the  waters  of  the  east 
side  are  not  In  controversy.  The  Cucamon- 
ga Company  and  the  Cucamonga  Fruit  Land 
Company  proceeded  to  sell  to  individual  own- 
ers tracts  and  parcels  of  tbelr  lands  of  the 
-Cucamonga  ranch,  with  appurtenant  water 


rights  from  the  water  supply  of  tba  Cuca- 
monga ranch  which  they  had  thus  acquired 
from  H^lman.  These  companies  thus  in  time 
sold  406.89  miner's  Inches  of  water,  and, 
speaking  generally  but  with  sufficient  accur- 
acy for  the  purposes  of  this  consideration, 
then  became  appurtenant  to  each  ten  acres  of 
land  which  they  so  sold  one  miner's  Inch  of 
water.  The  Cucamonga  Fruit  Land  Company 
succeeded  to  all  the  rights  of  the  Cucamonga 
Company.  In  time  the  Cucamonga  Fruit 
Land  Company  oonv^ed  to  this  defendant, 
the  Cucamonga  Water  Company,  certain  of 
Its  properties  and  rights  and  duties,  all  tat 
subordination  to  and  In  full  recognition  of 
the  Jj'rult  Land  Company's  duty  to  supply 
water  to  the  private  owners,  its  grantees,  and 
the  grantees  of  Its  predecessor  in  interest 
This  deed  recited  that  It  was  made  In  con- 
sideration of  "the  better  performance  of  the 
supplying  and  distributing  of  water  hereby  di- 
rected to  be  conveyed  and  the  water  hereafter 
by  the  Cucamonga  Fruit  Land  Company  con- 
veyed to  the  said  Cucamonga  Water  Company, 
and  the  better  supplying  and  distributing 
of  the  water  to  the  following  property:  First, 
456.89  inches  of  water  to  be  applied  by  gran- 
tee in  satisfaction  of  the  following  deeds  and 
contracts  heretofore  made  by  grantee  to  sun- 
dry parties,  to  wit"  Then  are  set  forth  the 
deeds  to  the  land  of  the  Individual  grantees 
with  the  quantity  of  water  to  which  these 
lands  are  entitled.  This-  deed  (Contemplated 
the  further  development  of  water  by  the  Cu- 
camonga Fruit  Land  Company  and  by  the 
Cucamonga  Water  Company,  and  contained 
an  agreement  by  the  former  to  convey  to  the 
latter  within  20  years  "the  right  to  develop 
water  on  all  lands  on  wbich  the  said  456.89 
Inches  of  water  are  now  being  obtained,  so  far 
as  the  same  now  belong  to  said  Cucamonga 
Fruit  Land  Company,  •  •  •  and  there- 
upon and  thereafter  the  said  Cucamonga 
e'rult  Land  Company  shall  be  relieved  from 
the  duties  and  obligations  In  regard  to  the 
development  or  supply  of  the  said  water,  oth- 
er than  as  stockholders  of  the  Cucamonga 
Water  Company."  As  an  added  considera- 
tion for  this  grant.  It  Is  provided  tbat  the 
Cucamonga  Water  Company  is  to  convey  cer- 
tain of  its  stock  to  the  Cucnmonga  Fruit 
Land  Company,  and  It  Is  understood  tbat  the 
rights  to  water  represented  by  that  stock  are 
subordinate  to  the  456.89  Inches  referred  to. 
The  Cucamonga  Water  Company  accepted 
this  deed,  substltufed  Itself  for  the  Cucamon- 
ga Fruit  Land  Company,  as  the  purveyor  and 
distributor  of  the  waters,  undertook  the  per- 
formance of  and  became  charged  with  the 
duty  of  supplying  the  water  in  accordance 
with  the  Individual  rights  of  the  grantees. 
It  also  proceeded  to  do  development  work  up- 
on the  west  side  to  increase  the  water  supply. 
Similar  development  work  had  been  done  by 
the  predecessor  of  the  Cucamonga  Water 
Company  on  both  the  east  and  west  aides. 
This  development  work  consisted  principally 
In  the  driving  of  tunnels  to  tap  the  secret  and 
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Bubterranean  sources  of  the  supply  which 
showed  in  springs  or  clfinegas,  and  thus  to 
increase  the  natnral  flow.  The  practice  of 
the  water  company,  speaking  generally,  was 
to  supply  the  east  side  lands  from  waters  of 
the  east  side  springs,  and  the  west  side  lands 
from  waters  of  the  west  side  springs.  Of  the 
east  side  waters  It  Is  to  be  remembered  that 
one-half  of  the  supply  was  reserved  to  the 
Cucamonga  Vineyard  Company  and  the  Cu- 
camonga  Land  &  Irrigation  Company,  and 
was  not  available  therefore  for  the  purposes 
of  the  Cucamonga  Water  Company.  Fur- 
theruiore,  a  controversy  bad  arisen  between 
the  Cucamonga  Fruit  Land  Company  and  cer- 
tain of  the  defendants  represented  by  Mr. 
Waters  (who  may  be  designated  as  Mr.  Wa- 
ters' clients),  which  controversy  was  ended 
by  a  deed  of  settlement  by  which  Mr.  Waters* 
clients  were  given  and  took  one  Inch  of  wa- 
ter to  each  eight  acres  of  their  land,  this 
water  to  be  taken  from  the  east  side  source 
only.  This  settlement  conveyed  to  Mr.  Wa- 
ters' clients  33.84  inches  of  water  from  the 
east  side  supply. 

No  difficulties  arose  between  any  of  these 
parties  while  water  remained  abundant  A 
shortage  occurred  and  the  effects  of  it  were 
Qrst  felt  by  those  landowners  who  had  been 
supplied  from  the  east  side  sources.  The  Cu- 
camonga Water  Company,  being  entitled  to 
the  use  of  but  one-half  of  the  east  side  sup- 
ply, this  half  being  diminished  by  the  quantity 
spedflcally  conveyed  to  Waters'  clients,  the 
time  came  when  the  others  who  drew  from 
the  east  side  supply  were  not  given  their 
quantum  of  water.  Upon  demand  for  It  they 
were  told,  In  effect,  that  the  Cucamonga  Wa- 
ter Company  recogulzed  their  rights  as  being 
limited  to  the  east  side  supply,  as  against 
tlie  contention  of  the  landowners  that  they 
were  entitled  to  their  supply  wherever  and 
however  developed  from  the  springs  of  the 
Cucamonga  ranch,  which  springs  Included  the 
west  side  springs  with  the  water  developed 
from  them  by  the  tunnels,  as  well  as  the.  east 
side  springs  whose  supply  was  Inadequate. 

These  differences  led  to  this  action,  and 
the  principal  question  upon  this  appeal  Is 
that  Indicated;  Whether  the  Individual  gran- 
tees are  entitled  by  virtue  of  their  deeds  to 
call  upon  the  Cucamonga  Water  Company, 
the  distributing  agent,  to  supply  them  with 
water  from  the  west  side  springs  as  well  as 
the  east  side,  or  whether  their  right  la  limit- 
ed to  the  east  side  water  alone. 

The  court  found  in  favor  of  the  plaintiffs' 
contention,  and  the  findings  are  abundantly 
supported.  These  findings  award  to  the  Cu- 
camonga Vineyard  Company  and  the  Cuca- 
monga Land  &  Irrigation  Company  certain 
waters  above  referred  to,  and  over  these  find- 
ings there  Is  no  complaint.  Also  there  Is  no 
complaint  over  the  findings  which  award  to 
the  Waters'  clients  the  33.84  incLes  of  water 
to  be  taken  from  the  east  side.  The  attack 
is  on  the  findings  awarding  to  the  remaining 
couBumers  of  water  the  water  developed 


from  the  east  or  the  west  side,  me  testi- 
mony supporting  these  findings  as  to  the  indi- 
vidual claimants  Is  substantially  the  same  in 
each  case.  It  may  be  Illustrated  by  the  case 
of  the  plaintiff  Carrie  F.  Smith.  The  facta  in 
this  connection  are  that  the  Cucamonga  Com- 
pany conveyed  to  Lewis  Smith,  her  predeces- 
sor In  Interest,  lands  "with  the  same  propor- 
tion of  water  from  the  springs  belonging  to 
the  company  that  his  land  bears  to  all  the  land 
which  can  reasonably  be  irrigated  for  trop- 
ical culture  with  said  water."  This  quantum 
of  water,  here  somewhat  indefinitely  ex- 
pressed, is  made  certain  by  the  agreement 
of  the  parties  that  It  shall  be  one  miner's 
inch  of  water  for  every  ten  acres  of  land. 
The  sprints  belonging  to  the  company  are 
made  certain  by  all  of  the  Instruments  as  t>e- 
ing  "the  springs  on  the  Cucamonga  ranch." 
The  springs  on  the  Cucamonga  ranch  include 
the  west  side  springs  as  well  as  the  east  side, 
and  the  springs  on  both  sides  were  known  as 
the  Cucamonga  springs.  No  word  of  evi- 
dence shows  an  abandonment  by  these  land- 
owners of  any  of  the  rights  which  their 
deeds  gave  them  to  the  west  side  waters,  and 
in  some  Instances  purchasers  were  told  by 
the  agent  of  the  Cucamonga  Company  that 
the  springs  on  the  west  side  belonged  to  the 
Cucamonga  Company,  and  that  the  waters 
could  be  fiumed  over  to  the  east  side  at  any 
time  they  were  needed.  Throughout  the 
whole  case  it  is  apparent  that  while,  ordi- 
narily, the  east  side  users  were  supplied  with 
water  from  the  east  side  springs,  ttiere  was 
no  abandonment  upon  their  part  of  a  right 
to  demand  other  water  should  the  east  aide 
supply  fall.  And  for  this  reason  the  con- 
tention of  the  appellants  that  the  practical 
construction  of  the  parties  to  these  contracts 
— the  practical  construction  of  use — was  such 
as  to  show  an  intent  contrary  to  the  findings 
and  to  estop  the  respondents  from  claiming 
the  right  to  the  use  of  the  vreat  side  waters, 
is  without  substantial  foundation. 

[1]  Of  course,  the  cases  are  numerous 
where  an  Indefinlteness  in  term  or  descrip- 
tion is  made  definite  and  binding  upon  the 
parties  by  the  practical  construction  which 
they  put  upon  it.  Typical  of  this  Is  the  case 
quoted  from  by  appellants.  Jennison  v. 
Walker,  11  Gray  (Mass.)  423.  In  that  case 
an  easement  in  land  was  granted  in  general 
terms  without  fixing  its  location.  The  right 
to  the  easement  was  exercised  with  the  full 
consent  and  approval  of  the  parties,  and  it 
was  properly  held  that  this  selection  so  exer- 
cised fixed  the  location  and  description  of  the 
easement,  since  It  was  a  practical  construc- 
tion put  upon  It  But  that  and  the  like  caaes 
are  very  different  from  the  practical  con- 
struction here  sought  to  be  upheld  as  deflo- 
log  the  rights  of  the  parties.  Here  was  no 
exercise  of  any  election  by  respondents. 

[2]  So  long  as  they  were  being  conveulrat- 
ly  suiiplled  with  the  water  to  which  they  were 
entitled,  they  had  no  right  to  demand  that 
It  should  come  from  one  or  another  soarce 
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ot  Bxxjftij.  And,  as  tbey  could  not  have  in- 
sisted upon  this,  so  their  failure  to  Insist  can- 
not be  construed  as  any  waiver  or  abandon- 
ment of  their  right  to  a  enpplr  from  another 
Boarce  covered  by  their  grant  should  the 
source  used  for  tb^  prove  Inadequate.  True 
it  la  that  the  contract  and  conveyance  be- 
tween the  Cucamonga  Fruit  Land  Company 
and  the  Cucamonga  Water  Company  did  not 
create  new  titles  In  these  respondents,  but 
it  was  a  complete  recognition  upon  the  part 
of  the  water  company  of  the  rights  and  titles 
which  actually  existed,  and  It  imposed  upon 
the  water  company,  as  a  substitnte  for  the 
fnift  land  company,  the  duty  of  supplying 
that  water  In  accordance  with  the  rights  of 
respondents  and  the  duty  of  using  reason- 
able endeavor  In  the  maintenance  and  devel- 
opment of  the  8UK>ly  In  the  ttcecution  of  its 
trust.  We  are  not  by  this  to  be  understood 
as  saying  that  any  given  amount  of  develop- 
ment work  was  necessary  to  be  done,  bnt  the 
development  work  when  done  must  havff  re- 
sulted In  one  of  two  things,  either  in  increas- 
ing the  natural  supply  of  the  springs  and 
den^E^s,  or,  by  the  tunnels  Intercepting  the 
supplies  of  these  springs  and  cienegas,  In  ar- 
tlfldally  Increasing  the  supply  at  the  sacri- 
fice of  the  natural  flow  of  the  springs  and 
citoegas.  Either  was  legitimate  development 
work,  but  the  water  thus  obtained  was  al- 
ways subject  to  the  rights  of  the  respondents, 
since  It  was  work  done  In  and  about  and  con- 
cerning springs  and  dSnegas  of  the  ranch,  to 
whose  waters  respondents  were  entitled. 

Four  hundred  and  flfty-six  and  eighty-nine 
hundredths  indies  Is  tlie  amount  of  water 
wbidi,  under  the  deed  of  the  Cucamonga 
Fruit  Land  Company  to  the  Cncomonga  Wat- 
er Company,  it  Is  contemplated  that  the  lat- 
ter shall  distribute  to  the  private  consumers. 
Of  this  water  It  Is  said  that  only  86  Inches 
are  represented  by  the  parties  Udgant  before 
the  court,  leaving  370  inches  unrepresented, 
and  it  is  contended  that  the  Judgment  fixing 
the  priorities  of  the  owners  of  this  86  Inches 
amongst  themselves  and  decreeing  to  them  a 
priority  over  the  defendant  water  company 
is  not  Justified  the  evidence,  and  is  Inju- 
rlom  to  the  water  oomiwny.  In  this:  that  it 
is  the  duty  of  the  water  opmpany  to  distrib- 
ute this  S70  inches  as  well  as  the  86  in  ac- 
cordance with  the  priorities  fixed  by  the 
times  and  the  sequences  of  the  deeds,  and 
that  this  Judgment,  while  binding  upon  the 
water  company.  Is  not  binding  upon  the  own- 
ers of  the  unrepresented  370  inches,  who 
may  be  Justly  entitled  to  priority  over  the 
owners  of  the  86  inches,  and  that  In  obeying 
this  Judgment  in  injunction  it  may,  upon 
the  other  hand,  subject  itself  to  damage  suits 
at  the  instance  of  these  unrepresented  own- 
ers. 

[3]  But  to  this  the  answ«  la  that,  if  the 
app^lants'  r^hts  under  this  Judgment  could 
be  injuriously  affected  by  reason  of  the  ab-  < 


sence  of  other  necessary  parties.  It  was  its 
duty  appropriately  to  have  called  the  court's 
attention  to  this  fact,  with  a  request  that 
they  be  brought  in.  This  it  did  not  do. 

14]  MoreovN,  the  question  which  it  raises 
is  not  one  open  to  It  upon  an  appeal  such  as 
this,  from  the  order  refusing  to  grant  a  new 
trial.  There  is  no  appeal  from  the  Judgment, 
under  which  alone  this  question  if  made  prop- 
erly to  appear  of  record,  could  be  reviewed. 
Great  Western  Oo.  v.  Chambers,  153  Cal.  S07, 
95  Pac.  151 ;  Younger  v.  Moore,  iS5  CaL  767, 
103  Paa  221. 

LS]  Not  only  is  this  question  one  that  can- 
not properly  be  raised  npon  motion  for  new 
trial,  but  the  defect,  if  there  be  one.  was 
waived  by  the  failure  to  set  up  same  by  de- 
murrer or  answer,  as  held  by  Ashton  v.  Zella 
&£.  Co.,  134  Cal.  408,  66  Pac.  494,  Thigley  v. 
Times-Hlrror  Co^  151  Gal.  1,  89  Pac.  1007, 
arid  Bell  v.  Solomon,  142  Cal.  62, 75  Pac.  649 ; 
Code  of  Civil  Procedure.  $  434. 

The  defradant  corporation  and  its  prede- 
cessors in  Interest  are  such  corporations  as 
are  contemplated  by  section  562  of  the  Civil 
Code,  and  to  the  controversy  here  the  case  of 
Hewitt  V.  San  Jacinto  Irrigation  District,  124 
Cal.  188,  56  Pac.  893,  is  apposite. 

The  findings  are  sustained  as  to  all  of  the 
respondoits  saving  C  H.  Baboock.  He  was 
not  a  party  to  the  action.  The  Judgment 
awarding  him  water  necessarily  falls,  but 
this  determination  does  not  affect  the  rights 
of  any  of  the  other  iHirties  respondent,  as  to 
whom  the  order  appealed  from  is  affirmed. 

We  concur:  MELVIN,  J. ;  ANGELLOTTI, 
J.J  LOBIGAN,  J.;  SHAW,  J.;  SLOSS,  J. 


CALIFORNTA  RAISIN  GROWERS'  ASS'N 
V.  ABBOTT  et  aL  (S.  F.  5,215.) 

(Supreme  Court  of  California.   Aug.  2S,  1911.) 

1.  OOBPOSATIORS     518*)— Plbadikg  Cobfob- 
ATS  E:CTSTBNCE— ADHISSION  BT  ANSWEB. 

Where  defendants  In  an  action  by  an  incor- 
porated asEK>ciation  admit  by  answer  that  the 
plaintiff  is  duly  incorporated,  they  cannot  ques- 
tion its  capacity  to  bring  the  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  613.*] 

2.  Parties  (B  26*)— 'DBPEiinAiiTB— Joinosb  or 

Under  Code  Civ.  Proc.  S  379,  which  pro- 
vides that  any  person  may  be  made  a  deCenoant 
who  has  or  claims  an  Interest  In  the  controversy 
adverse  to  the  plaintiff,  or  who  Is  a  necessary 

party  to  a  complete  determination,  and  aections 
578  and  579,  relating  to  jadgments,  an  incorpoi^ 
ated  association,  which  was  to  pai^,  advertise, 
and  sell  raisins  to  be  delivered  by  the  growers, 
and  which  has  entered  Into  separate  contracto 
with  about  2,800  raisin  growers,  eadi  of  whom 
consented  to  a  commiugling  of  his  raisins  with 
those  purchased  from  other  growers,  and  agreed 
to  accept  in  payment  the  average  -price  per 
poond  paid  for  all  o!  a  like  gmde,  may  proper- 
ly join  all  the  growers  as  defendants  In  an  ac- 
tion for  aa  accounting  and  recovery  from  thoRe 
growers  who  had  received  sums  in  excess  of  their 
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ratable  proportion  for  the  benefit  of  those  who 
bad  received  leas  than  their  share  and  for  a  dis- 
tribution of  funds  in  its  hands  to  those  entitled 
to  it  and  also  creditors  who  had  commenced  ac- 
tl(Hi8  against  it,  since  all  were  equitably  inter- 
ested in  the  fand  which  had  been  derived  from 
the  Bale  .of  the  season's  product^  and  was  held 
hj  friaintiff  for  diatribatton. 

[Ed.  Note.— For  other  eaaea,  we  Parties,  Dee. 
Dig.  S  26 

8.  Action  (8  50*)  —  Joinder  of  Causes  or 
Action— Pasties  and  Ihterestb  Involved. 
A  raisin  growers'  association  which  liad 
entered  into  separate  contracts  with  about  2.R00 
raifiin  growers  for  the  porpose  of  receiving, 

{laclting,  and  selling  their  product  and  -account- 
Dg  for  the  proceeds  joined  all  the  growers  as 
parties  defendant  in  a  single  action  for  an  ac- 
counting by  those  of  the  growers  who  had  re- 
ceived sums  in  excess  of  their  share  for  the  ben- 
efit of  those  who  bad  received  less  than  their 
share,  and  for  the  distribution  of  a  fund  in  its 
hands.  Beld,  that  there  was  no  misjoinder  of 
causes  of  action,  since  the  object  of  the  action 
was  the  accounting  and  dislribution  to  the  par- 
ties who  had  interests  in  the  fund  growiog  o«t 
of  their  contractual  relations  with  the  associa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
D{g.  i  80.«] 

4.  Contracts  (J  227*)— Conditions  Pbeced- 
»MT— Waiveb. 

A  DFOTision  in  contracts  between  a  raisin 
growenr  association  and  a  large  nnmber  of 
growers  that  the  contracts  were  delivered  to  the 
association  in  escrow,  and  were  not  to  become 
operative  until  85  per  cent,  of  the  raisin  grow- 
ing acreage  ot  the  state  was  secured  by  contract, 
was  waived  by  the  growers'  acceptance  of  the 
terms  of  the  contract,  their  delivery  of  raisins, 
and  their  acceptance  of  payments  under  the  con- 
tracts. 

lEi.  Note.— For  other  casea,  see  Contracts, 
Cent.  Dig.  iS  1038-1041;  Dec.  Dig.  |  227.*] 

5.  PrINCIPAI,  and  AQBNT  (I  89*)— ACCOUKT- 

ino— PEBfions  Entitled— AoENT. 

The  general  rule  is  that  in  equity  an  agent 
cannot  demand  an  accounting  from  his  principal, 
where  an  accounting  Is  the  prindinl  purpose  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  S  229;  Dec.  Dig.  S  89.*] 

6.  Dquitt  n  89*)— CovPLnx  Beliei^ak- 

ING  AMD  StATINO  ACCOUNT. 

An  association  incorporated  to  act  as  an 
asent  and  factor  in  the  handling  and  disposing 
of  raisins  for  individuals  and  partnerships,  and 
having  power  to  contract,  brought  an  action  in 
equity  against  all  the  parties  with  whom  it  bad 
contracted  for  an  accounting  from  certain  of 
them  who  had  received  from  it  more  than  they 
were  entitled  to,  so  that  the  excess  mi^ht  be  re- 
covered and  returned  to  those  who  had  not  re- 
ceived their  full  share,  and  also  for  an  equitable 
distribution  of  a  fund  in  its  hands,  and  for  the 
adjustment  of  certain  claims  of  creditora  BeJd, 
that,  as  an  accounting  was  necessary  to  ascer- 
tain how  much  money  each  defendant  was  enti- 
tled to  receive,  equity,  having  taken  jurisdiction, 
would  proceed  to  administer  full  relief,  and 
wouM  order  an  accounting  and  settle  the  whole 
controversy. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  104^134;  Dec.  Dig.  |  39.*] 

7.  Account  (|  1*)— EJquitablb  Action— De- 
mand Not  Necessary. 

Where  an  association  in  its  action  for  the 
adjostment  of  claims  against  It  and  for  an  ac- 
counting by  certain  defendants  who  had  been 
overpaid  it  for  the  benefit  of  other  defendants 
who  had  received  less  than  their  share  under 


contracts  with  it,  and  for  the  equitable  distribn- 
tion  of  a  fund  in  its  hands,  does  not  ask  any 
money  Judgment  for  Itself,  no  demand  is  aeces. 
sary. 

[Ed.  Note.— For  other  eases,  sea  Aoconnt,  Dec. 
a  Account   a   17*}  —  PLSADxnoa  —  lascn, 

PBOOF,  AND  VABIANCE. 

In  an  action  in  equity  by  plaintiff,  an  ano- 
datfon  incorporated  for  the  purpose  of  actit^ 
as  agent  in  the  handling  and  disposing  of  raisins 
for  Individuals  and  copartaershipfl,  and  which 
bad  entered  into  contracts  with  a  laige  number 
of  growers  to  receive  and  sell  their  crops,  for  an 
aceountinf  and  recovery  from  parties  contract- 
ing with  it  who  had  been  overpaid  and  for  the 
distribution  of  a  fund  in  Its  hands,  part  of  the 
defendants  answered  specially,  but  did  not 
aver  that  the  defendants  or  any  of  them  partici* 
pated  in  any  unlawful  design,  although  it  was 
averred  that  the  association  was  determined  to 
secure  contracts  for  85  per  cent,  of  the  entire 
product  of  raisins  for  the  year.  Held  that,  qd- 
der  the  plea,  evidence  that  the  association  was 
organized  for  the  purpose  of  creating  a  monopo- 
ly of  the  raisin  business  of  the  United  States, 
and  that  its  contracts  made  in  pursuance  of  iti 
unlawful  scheme  were  unenforceable,  was  In* 
admissible. 

[Ed.  Note.— Fot  other  cases,  set  Acconnt,  Dee. 
Dfg.  8  17.*] 

9.  "Sales  (f  48*)  —  Illkoalitt  —  Beuet  or 

Parties. 

tt  is  no  defense  to  an  action  for  the  price 
of  goods  sold,  that  the  seller  knew  diat  the  goods 
were  bought  for  an  ill^al  purpose,  if  it  is  not 
made  a  part  ofl  the  contract  that  they  shall  be 
used  for  that  purpose,  and  if  the  seller  has  done 
nothing  in  aid  or  fnrtberaQce  of  the  unlawful 
design ;  buC  the  principle  does  not  apply  to 
cases  where  the  offense  intended  is  of  such  enor- 
mity that  no  man  having  knowledge  of  the  ds* 
sign  can  escape  Incrimination. 

[Ed.  Note.— For  other  caaea,  ae*  Sala^  Dsb 
Dig.  f  48.«] 

10.  Plcadino  (I  8*)— Facts  ob  Conclusions 
ow  Law. 

The  complaint  in  an  action  In  equity  by  an 
association  incorporated  to  receive  and  sell  rai- 
sins for  accounting  of  moneys  paid  by  It  to  certain 
growers  who  had  contracts  with  it,  and  for  a 
distribution  among  all  of  soi^  growers  of  a  fund 
then  in  Its  hands,  averred  that  some  defendants 
had  received  more  of  the  proceeds  from  the  sale 
of  the  raisins  titan  the  amount  to  whic^  they 
were  entitled,  and  that  others  had  received  less 
than  their  shares.  Beld  that,  as  the  aveimenta 
mast  have  been  based  in  part  upon  plaintilTs 
knowledge  of  the  net  amount  derived  from  the 
Bale  of  raisins,  and  nnmber  of  persons  entltied 
to  the  benefit  of  such  fund,  the  averments  were 
statements  of  fact,  end  not  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  $S  12-28%  ;  Dee.  Dig.  |  8.*] 

11.  Appeai,  and  Ebbob  ({  1170*)— Habvless 
Ebror— Failubb  to  Ruu  on  OBjicnoNa 
TO  Evidence. 

Under  Code  Civ.  Proc.  {  475,  which  pro- 
vides that  no  error  shall  Ik  regarded  unless  it 
affects  substantial  rights,  the  failure  of  the  trial 
conrt  to  rule  upon  reserved  objections  to  evi- 
dence offered  in  support  of  a  special  defense  is 
harmless,  in  view  at  the  court's  conclusion  that 
the  special  defense  was  not  so  pleaded  as  to  he 
available. - 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dea  Dig.  {  UTtt*] 

Departmoit  2.  Appeal  from  Superior 
Court,  Fresno  Conn^;  Geo.  E.  Charcb, 
Judge. 
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Action  b7  the  California  Balsln  Orowers' 
Association,  a  corporation,  against  Andrew 
Abbott  and  otbeis.  Judgment  for  plaintiff, 
and  Abbott  and  a  part  of  tbe  other  defend- 
ants appeaL  Affirmed. 

Everts  &  Bwlng.  Ll  L.  Cory,  Cartwrlght 
&  Cashln,  Snow  &  Freeman,  Johnston  & 
Jonee,  Jas.  Gallagher,  M.  F.  McCormlck,  J. 
O.  Traber,  W.  A.  Conn,  Lewis  H.  Smith, 
Geo.  B.  Graham,  A.  M.  Drew,  J.  A.  Allen, 
Maurice  E.  Power,  Frank  Kauke,  B.  B. 
Shepard,  Stanton  L.  Carter,  H.  C.  Tupper, 
W.  D.  Foote,  and  Sutherland  &  Barbour, 
for  appellants.  M.  E.  Harris  and  M.  B. 
HarrlB,  for  respondent 

BIEXVIN,  J.  Certain  defendants  appeal 
from  a  Jodgmmt  and  from  an  order  de- 
nying their  motion  for  a  new  trial. 

Plaintiff  Is  an  association,  Incorporated 
under  the  lawa  of  California  for  the  pur- 
pose, among  others,  .as  stated  In  the  com- 
plaint, of  "acting  as  an  agent  and  factor 
in  the  handling  and  disposal  of  raisins  for 
indlTlduals,  corporations,  associations  and 
copartnerships,  and  having  power  to  con- 
tract." as  thoelnafter  alleged.  It  appears 
that  in  the  year  1903  ptalntlOT  entered  into 
contracts  with  some  2,800  persons,  owners 
and  growers  of  raisins,  to  pack  and  sell 
their  crops.  These  contracts  were  all  just 
alike,  and  each  provided:  (1)  That  the 
grower  thereby  assigned  to  the  association 
an  undivided  one-flfth  part  of  his  raisins 
prodaced  that  year;  (2)  that  tbe  associa- 
tion agreed  to  undertake  tbe  Inspection, 
packing  and  Bale  of  said  eitire  crops,  to 
establish  and  maintain  uniform  grades  of 
raisins,  and  to  procure  such  packing  to  be 
done  in  conformity  therewith,  also  to  make 
sales  under  its  own  trade-mark  and  guaran- 
ty of  quality,  and  to  make  said  sales  as 
speedily  as  possible  and  for  the  highest  ob- 
tainable prices;  (8)  that  tbe  growers  should 
cultivate  the  crops  and  driver  at  packing 
houses  designated  by  the  association;  (4) 
that  tbe  association  woidd  advance  money 
necessary  for  tbe  packing,  storing,  and  in- 
suring of  the  raMns;  (S)  that  at  any  time 
after  tbe  delivery  of  the  crop  the  asRoda- 
tfon  would  make  advances  upon  the  raisins 
so  delivered  to  the  amount  of  at  least  one 
cent  per  pound;  (6)  that  all  raisins  as  de- 
livered should  be  mingled  aud  sold  with 
other  raisins  of  a  like  grade  and  accounted 
for  at  the  average  of  prices  at  which  raisins 
of  such  grade  should  have  been  sold  by  the 
association;  (7)  that  the  assoclntion  might 
hypothecate  tbe  interests  of  tbe  growers  as 
security  for  the  repayment  of  moneys  to  be 
borrowed  from  third  persons;  (S)  and  that 
tbe  association  should  turn  over  to  tl^e  grow- 
er OD  certain  conditions  three-fourths  of 
the  net  proceeds  of  its  one-fifth  Interest  in 
the  crop. 

Under  these  contracts  vast  quantities  of 
raisins  were  delivered  to  plaintiff.  These 
U7P.-48 


were  Intermingled,  packed,  and  sold,  and 
sums  of  mon^  were  advanced  to  certain 
lowers,  some  of  them  receiving  aa  high  as 
three  cents  per  pound,  others  less  than  that, 
and  othera  nothing  at  all.  large  sums  of 
money  wwe  borrowed  and  r^nid  as  author- 
ized by  the  contracts.  When  the  entire  crop 
had  been  sold  at  the  average  price  of  less 
than  three  caits  per  pound,  the  associa- 
tion bad  In  its  possession  a  large  snm  of 
money  which  by  this  action  it  seeks  to  have 
dlstrlbnted  to  tbe  growera  entitled  to  share 
In  the  fnnda  It  also  desires  to  compel  t^ose 
growers  who  have  been  paid  more  than  their 
ratable  proportion  of  the  proceeds  of  the 
sales  for  tbe  season  to  return  the  excess  in 
order  tbat  all  of  those  who  omtracted  with 
the  association  to  deliver  their  raisins  to 
it  may  be  treated  alike,  each  receiving  the 
same  allowance  per  pound  as  that  paid  to 
purchasera  of  the  same  grade  of  raisins. 
The  bill  also  asks  for  an  accountlug,  and  it 
Includes  as  defendants,  not  only  the  grow- 
era who  were  parties  to  the  ctmtracts  above 
mentioned,  but  also  certain  persons  who  had 
commenced  actions  against  the  association 
and  secured  atta^ments  aghast  its  proper- 
ty, niera  Is  also  Included  as  a  defendant 
one'  of  tbe  assodatlon'B  alleged  debtors,  ow- 
ing it  according  to  the  avwments  of  the  bill, 
a  large  sum  of  money.  But  the  court  found 
that  this  bad  been  paid. 

The  action  was  tried,  aftw  Issue  Joined, 
an  accounting  was  had,  and  this  appeal  is 
prosecuted  by  some  GOO  of  tbe  growers,  who 
had  received  from  the  association  more  than 
the  share  of  money  to  which  the  court  held 
tbat  they  were  entitled,  and  against  whom 
[he  judgment  runs  for  the  excessive  amounts 
raid  to  them  severally. 

[1]  There  Is  nothing  lu  the  first  point  made 
by  appellants  that  the  association  Is  with- 
out standing  to  bring  this  action,  because 
It  never  filed  with  the  county  clerk  a  copy 
of  Its  by-laws  as  required  by  statute,  for 
they  admitted  by  answer  tbat  plaintiff  was 
duly  Incorporated. 

[2]  The  next  contention  of  appellants  is 
that  their  demurrer  for  misjoinder  of  causes 
of  action  and  of  parties  defendant  should 
have  been  sustained.  Appellants  maintain 
that,  as  plaintiff  entered  Into  separate  con- 
tracts with  the  growers,  there  Is  no  basis 
for  a  joinder  of  actions  against  them;  but 
the  answer  to  this  contention  Is  that,  al- 
though each  grower  separately  contracted 
with  the  association,  each  consented  to  a 
commingling  of  his  raisins  with  those  pur- 
chased from  other  producers,  and  ench 
agreed  to  accept  In  payment  for  hts  ralsius 
the  average  price  per  pound  paid  for  all 
raisins  of  a  like  grade,  and  each  Is  there- 
fore equitably  Interested  in  the  fund  de- 
rived from  tbe  sale  of  the  season's  product 
and  held  by  plaintiff  for  distribution.  Sec* 
tlon  379,  Code  Civ.  Proc,  provides  that: 
"Any  person  may  be  made  a  defendant  who 
has  or  claims  an  Interest  in  tbe  contro- 
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veny  adTene  to  the  jdalnUff,  or  vbo  Is  a 
necessary  party  to  a  complete  determination 
or  settlement  of  tlie  question  InvolTed 
therein."  See,  also,  aecttona  578,  579,  Code 
ClT.  Proa;  Shakespear  t.  Smith,  77  Cat 
6S8-641,  20  Pac.  294,  11  Am.  fit  Bep.  S27; 
Wlckersham  t.  Onttendai,  93  OaL  17-32»  28 
Pac.  788. 

The  rule  above  announced  applies  vitb 
equal  force  to  all  the  growers  and  to  the 
debtor,  and  the  attaching  creditors  inclnded 
as  defendants,  because  the  latter  parties 
claim  Interests  In  funds,  parts  of  which  at 
least  are  Involved  in  the  obligation  of  the 
plaintiff  to  the  persons  who  delivered  their 
raisins  to  the  association,  and  which,  there- 
for^ should  be  subjected  to  a  proper  dis- 
tribution. It  may  be  said  as  truly  In  this 
case  as  in  People  v.  Morrill.  20  Cal.  Sdl: 
"The  parties  are  all  interested  In  the  prin- 
cipal question  raised  by  the  complaint  The 
issues  tendered  are  simple,  and  foreshadow 
no  ^barrassment  to  a  convenient  and  or- 
derly trial;  and  by  the  Joinder  objected  to 
a  multiplicity  of  suits  has  been  avoided." 
See,  also,  Daly  Ruddell,  137  Cal.  674,  70 
Pac.  784.  and  cases  there  cited. 

[3]  Tbat  which  has  been  said  with  ref- 
erence to  alleged  misjoinder  of  parties  ap- 
plies with  equal  force  to  the  Issue  of  mis- 
Joinder  of  causes  of  action  raised  by  the  de- 
murrer. The  vital  matter  In  this  actltm 
was  the  distribution  of  the  fund  held  by 
plalntiCr.  The  material  consideration  is  not 
how  the  different  defendants  acquired  their 
respective  Interests  In  the  trust  fund  to  be 
distributed,  but  that  they  do  actually  have 
such  interests  growing  out  of  the  contrac- 
tual relations  between  plaintiff  and  defend- 
ants, and  between  the  defendants  them- 
selves. The  demurrers  were  properly  over- 
ruled. 

[4]  By  their  answers  appellants  aver  tbat 
the  contracts  were  delivered  to  plaintiff  in 
escrow,  and  wwe  not  to  become  operative 
until  85  per  cent  of  the  raisin-bearing  acre- 
age of  the  state  was  secured  by  contract; 
that  such  percentage  was  never  brought 
within  the  control  of  plaintiff;  and  that, 
therefore,  the  contracts  could  not  be  en- 
forced. A  complete  answer  to  this  contri- 
tion Is  that  the  growers  did  driver  their 
raisins  under  the  contracts,  and  accepted 
money  frtnn  the  plaintiff.  Evm  if  delivery 
of  the  contracts  in  escrow,  with  the  proviso 
alleged,  were  tolerated  (and  It  Is  not— Civ. 
Code,  lose;  1626,  1627),  the  acceptance  of 
the  terms  of  the  contracts  by  the  producers 
of  raisins  waived  the  escrow  agreement 

[5]  Appellants  contend  very  forcibly  that 
the  complaint  fails  to  disclose  a  state  of 
facts  entitling  plaintiff  to  an  accounting; 
ttiat,  occupying  as  It  did  the  fiduciary  re- 
lation toward  the  appellants  of  a  factor,  It 
was  bound  to  lieep  pro[>er  books  of  account 
containing  correct  entries  of  all  of  Its  trans- 
actions.  Xbey  cite  numerous  authorities  to 


the  effect  that,  while  a  principal  bavlng  re- 
posed confldoice  In  his  agent  may  compd 
the  latter  to  accoont  where  the  matters  for 
which  an  accounting  Is  aoi^t  are  peculiar- 
ly within  the  knowledge  of  the  agent  tbe 
rer^se  of  the  rule  is  not  enforced  in  equi- 
ty, and  that,  generally  speaking,  an  agait 
may  not  demand  an  accountiiv  from  his 
prindpU. 

[I]  There  call  be  no  doubt  that  this  is  tbe 
rule  -wbete  an  accounting  Is  tiie  prindml 
purpose  of  t3ie  action,  but  here  an  account 
ing  was  only  ancillary  to  the  main  purpose 
of  the  action,  which  was  to  luve  the  mon^ 
in  the  hands  of  tlie  plaintiff  equitably  dis- 
tributed. This  was  not  for  a  money  Judg- 
ment In  favor  of  plaintiff  against  defend- 
ants. The  only  Judgment  for  money  was 
that  requiring  contribution  by  tlie  defend- 
ants who  have  been  overpaid,  not  to  re- 
spondent, but  to  oUitt>  codefHidants.  Ttds 
action  obvloudy  was  brought  to  avoid  t 
multiplicity  of  suits,  althongh  there  Is  bo 
formal  all^tion  to  that  effect  Equity  hav- 
ing once  taken  jurisdiction,  It  was  within 
the  power  of  the  chancellor  to  grant  full  re- 
lief. The  interests  of  the  raisin  growers 
were  not  mere  matters  of  bookkeeping  to 
be  determined  from  plaintiff's  accounts,  be- 
cause there  were  certain  claims  against  tbe 
fund  held  by  the  association,  wlilch  had 
not  been  adjusted.  An  accounting  was  nec- 
essary, therefore,  not  to  establish  any  claim 
of  money  due  from  the  growers  to  the  as- 
sociation, because  plaintiff  asserted  none, 
but  to  ascertain  correctly  how  much  money 
each  grower  was  entitled  to  receive 

[7]  For  this  reason,  no  demand  upon  the 
defendants  was  necessary  as  the  association 
was  asking  nothing  for  Itself,  but  merely 
sought  such  accounting  as  would  fix  tlw 
proper  distribution  of  the  money  held  by  It 
for  Its  clients.  Tbe  rule  to  be  applied  In 
cases  of  this  kind  is  well  stated  In  1  Ency- 
clopedia of  Law  and  Procedure,  418,  as  fol- 
lows: "When  a  court  of  equity  once  ac- 
quires Jurisdiction  upon  equitable  grounds, 
It  will  proceed  to  do  complete  Justice  and 
administer  full  relief.  To  this  end  It  will 
order  an  accounting,  and  will  settle  tbe 
whole  controversy  even  to  the  exleat  of 
adjudicating  matters  of  purely  legal  cogni- 
zance."   See,  also,  Pomeroy,  Eq.  Jur.  i  255. 

[8]  We  now  come  to  the  consideration  of 
the  special  defense  that  the  plaintiff  associa- 
tion was  organized  for  the  purpose  of  creat- 
ing a  monopoly  of  the  raisin  business  of  tbe 
United  States,  and  that  therefore,  its  con- 
tracts made  in  pursuance  of  this  unlawfnl 
scheme  were  not  enforceable.  Much  evidence 
was  offered  on  this  Issue  and  rejected  by  tbe 
court  Without  going  Into  the  details  of 
these  offers  to  prove  matters  pertinent  to  a 
showing  that  the  plaintiff  was  engaged  In  the 
upbulldii^  of  a  monopoly,  It  Is  sufficient  to 
say  tbat  nearly  all  of  the  rejected  testimony, 
according  to  the  theory  of  appellants,  "tended 
to  show  tliat  the  plan  and  scheme  of  plals- 
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tiff  was  to  create  a  moat^lr  Id  the  handling 
and  selling  of  raisins  during  that  season,  and 
that  the  natural  eonsequraice  ot  the  acts  of 
the  plaintiff  was  to  create  an  nnlawfol  com- 
bination In  reetratait  of  trada"  If  appellants 
were  entitled  to  establish  tbelr  thesis,  doubt- 
less much  of  this  offered  eirldence  was  ad-^ 
misslble,  bat  an  examination  ot  tbelr  plMid- 
Ings  shorn  that  th^  did  not  attribute  to  ttie 
defendants,  or  to  any  of  than,  guilty  com- 
plicity in  the  alleged  scheme  for  the  arbitrary 
flxlny  of  the  price  of  raisins,  not  in  accord- 
ance with  the  law  of  supply  and  demand, 
and  for  the  exduaion  of  all  raisins  from  the 
packing  houses  except  those  dellTered  to 
plaintiff  under  contract  The  direct  objects 
of  the  contracts  between  the  association  and 
the  growers  were  the  packing,  advertising, 
and  sale  of  Uie  ral^ns  to  be  delivered  1^  the 
prodncers.  These  were  not  illegal  purposes, 
as  disclosed  by  the  contracts  tbemsdves,  and 
we  do  not  understand  the  appellants  to  con- 
tend that  the  growers  were  parties  to  the 
monopolistic  scheme.  The  answer  does  not 
contain  any  averment  that  the  defendants, 
or  any  of  them,  participated  In  any  unlaw- 
ful design,  but  the  appellants  invoke  that 
rule  of  equity  which  leaves  the  parties  to  an 
unlawful  agreement  In  exactly  the  position 
in  which  it  finds  them,  without  tendering  aid 
to  either  or  any  of  them.  In  support  of  the 
assertion  that  this  Is  an  action  to  enforce 
contracts  In  restraint  of  trade,  appellants 
cite  section  1673  of  the  ClvU  Code,  and,  among 
other  authorities,  Santa  Clara  Valley  Milling 
&  Lumber  Co.  v.  Hayes  et  al.,  76  Cal.  387,  18 
Pac.  391,  9  Am.  St  Eep.  211 ;  Pacific  Factor 
Co.  T.  Adler,  90  Cal.  110,  27  Pac.  36,  25  Am. 
St  Rep.  102 ;  Vulcan  Powder  Co.  v.  Hercules 
Po*der  Co.,  96  Cal.  510,  31  Pac.  681,  31  Am. 
St  Rep.  242;  Getz  Bros.  &  Co.  v.  Federal 
Salt  Co.,  147  Cal.  115,  81  Pac.  416,  109  Am. 
St.  Rep.  114.  All  of  these  cases  arose  upon 
efforts  to  enforce  contracts  In  restraint  of 
trade  by  and  against  parties  In  pari  delicto, 
and  In  each  it  was  made  a  part  of  the  con- 
tract that  the  property  to  be  delivered  was 
to  be  used  for  an  unlawful  purpose.  From 
the  answers  in  thia  case  the  most  that  can  be 
claimed  with  reference  to  the  guilty  knowl- 
edge of  the  raisin  growers  that  plaintiff  was 
trying  to  form  a  monopoly  was  the  published 
statement  that  the  association  was  deter- 
mined to  secure  contracts  for  85  per  cent  of 
the  entire  production  of  raisins  for  the  year. 
The  answer  averred  such  publication. 

[f]  But  granting  that  those  who  delivered 
raisins  knew  of  this  design,  that  fact  alone 
would  not  prevent  them  from  recovering  the 
full  Talue  of  their  merchandise,  or  from  par^ 
tlcipatlng  In  tiie  distribution  of  money  re- 
ceived from  the  sale  ot  it  Evm  granting 
that  the  producers  knew  of  the  unlawful  da- 
rign  In  restraint  of  trade,  which,  it  was  al- 
leged, itolntlff  was  endeavoring  to  accom- 
plisb,  that  fact  would  not  of  Itself  be  auffl- 
deot  to  dtfeat  this  action.  The  true  rule  la 


clearly  stated  by  Selden,  J.,  In  Tracy  t.  Talm- 
age,  14  N.  T.  176,  67  Am.  Dec  132:  "I  con- 
sider it  therefore,  as  entlrdy  settled  by  the 
authorities  to  which  I  have  referred,  that  It 
is  no  defense  to  an  action  brought  to  recover 
the  price  of  goods  sold  that  the  vendor  knew 
that  they  wwe  bought  for  an  illegal  purpose, 
provided  It  Is  not  made  a  part  of  the  contract 
that-tliey  shall  he  used  for  that  purpose,  and, 
provided,  also,  that  the  vendw  has  d<me  noth- 
ing In  aid  or  fnrth^ance  of  the  unlawful  de- 
sign." This  rule  was  properly  qualified  in 
the  opinion  of  ComstoCk,  J.,  on  a  motion  for 
reargument  wherein  it  was  held  that  the 
principle  did  not  apply  to  cases  where  the 
offense  intended  is  of  such  enormity  that  no 
man  having  knowledge  of  the  design  can  re- 
main neutral  without  being  in  a  just  sense 
a  criminal  himself,  as  in  the  case  of  poison 
or  a  deadly  weapon  purchased  for  the  pur- 
pose of  murder.  The  qtecial  defense  failed 
to  allege  tects  suffldent  to  bring  defendants 
within  the  rule  denying  rell^  to  participants 
in  illegal  contracts,  and  therefore  the  court 
did  not  err  In  refusing  to  admit  evidence  up- 
on this  issue. 

[IB]  The  complaint  contained  averments  in 
effect  that  some  defendants  had  received 
more  of  the  proceeds  from  the  sale  of  the 
raisins  than  the  amount  to  which  they  were 
entitled,  and  that  others  had  received  less 
than  their  shares.  Appellants  take  the  posi- 
tion that  these  are  statements  of  conclusions 
of  law,  and  need  not  be  traversed.  Plain- 
tiff's reply  to  this  is  that  these  allegations 
might  have  been  omitted  from  the  complaint 
without  Impairing  its  statement  of  a  good 
cause  of  action,  but,  assuming  that  their 
omission  would  have  been  fatal  to  the  plead- 
ing, we  cannot  agree  with  appellunts  that 
they  present  mere  conclusions  of  law,  found- 
ed, as  they  must  have  been  in  part  upon 
plaintiff's  knowledge  of  the  net  amount  de- 
rived from  the  sale  of  ratslns,  the  number  of 
persons  entitled  to  the  benefit  of  such  fund, 
and  the  quantity  and  quality  of  raisins  de- 
livered by  each.  In  the  case  at  bar  we  may 
appropriately  quote  the  language  of  this  court 
in  Lataillade  v.  Orena,  91  Cal.  578,  27  Pac. 
927  (25  Am.  St  Rep.  219):  "It  Is  true  that 
pleadings  should  state  the  ultimate  facts, 
and  not  the  probative  facts  or  conclusions  of 
law.  But  what  are  ultimate  facts  and  what 
conclusions  of  law  are  often  mixed  and  un- 
certain questions.  Levins  v.  Rovegno,  71  Cal. 
273,  12  Pac;  161 ;  Turner  v.  White,  73  Cal. 
299,  14  Pac  794.  The  same  averment  may 
be  of  a  fact  or  of  a  conclusion  of  law,  ac- 
cording to  the  context  We  think  the  avor- 
menta  here  complained  of  should  be  held  suf- 
ficient as  statements  of  fact" 

[11]  The  trial  conrt  failed  to  rule  upon  cer- 
tain  reoored  objections  to  offwed  evldoice. 
This  is  assigned  by  aK>etlantB  as  error,  and 
the  case  of  Raymimd  t.  OloVar,  122  Cal.  47S, 
55  Pac  308,  is  cited  as  authority.  The  res«r- 
vatltms  ot  rulings  vera  all  with  referoice  to 
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evidence  offered  In  snpport  of  the  special  de- 
fease that  the  contracts  were  part  of  a  con- 
spiracy in  restraint  of  trade.  Plaintiff's  at- 
torneys objected  to  all  of  this  evidence,  bnt 
by  agreement  It  was  received  subject  to  the 
court's  later  ruling.  The  court  plainly  Inti- 
mated that  the  ruling,  If  made  at  that  time, 
would  be  against  the  admission  of  the  prof- 
fered evidence,  saying:  "I  certainly  do  not 
wish  to  rule  hastily.  The  questions  that 
strilie  me  very  strongly  at  this  time  are  as 
to  whether  you,  as  a  party  to  the  contract, 
have  a  right  to  make  that  objection  at  all; 
and,  secondly,  as  to  whether  the  pleadings  in 
the  case  Justify  it"  There  was  no  later 
ruling  r^atlve  to  this  matter,  but,  In  view  of 
our  conclusion  that  the  defense  resting  upon 
an  alleged  conspiracy  in  restraint  of  trade 
was  not  BO  pleaded  as  to  be  available,  this 
error  was  immaterial.  Section  47S,  Code 
CIt.  Proc. 

We  find  no  other  matters  in  the  record  re- 
quiring particular  attention.  From  the  above 
discussion,  It  follows  that  the  judgment  and 
order  from  which  these  appeals  ore  taken 
must  be  affirmed. 

We  concur:  HBNSHAW,  J. ;  LORICAN,  J. 


LAW  CREDIT  CO.  v.  TIBBITTS. 

(L.  A.  2,681.) 

(Supreme  Court  of  California.    Aug.  31,  1911.) 

1.  Vekoor  and  Purchases  ({  334*)— Rescis- 
sion—Rights  OF  Parties. 

Iq  absence  of  agreement  as  to  the  terms  of 
rescission,  upon  rescission  of  a  contract  to  pui^ 
chase  laod  tor  the  purchaser's  default  in  pay- 
ments, the  purchaser  may  recover  partial  pay- 
ments- made,  less  the  damage  suffered  by  his 
breach. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purcbaaer,  CenL  Dig.  I  961 ;  Dec.  Dig.  g  334.*] 

2.  Evidence  (S  417*)  — Fabol  £^vIDENCE  — 
yABYiHG  Contract. 

Where  an  agreement  between  the  vendor 
and  purchaser  for  rescission  upon  default  in 
payment  only  required  the  vendor  to  release 
the  purchaser  from  her  obligation  to  purchase, 
and  did  not  leqaire  the  vendor  to  refund  pay- 
ments made  on  the  price  or  taxes,  or  require 
the  purchaser  to  pay  for  the  use  of  the  prem- 
ises or  damages  arising  from  her  breach,  it  will 
be  assumed  that  such  claims  were  mutually 
waived,  and  it  cannot  be  shown  by  parol  that 
any  of  such  acts  were  to  be  done  by  toe  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1874-1809;  Dec.  Dig.  1  417.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Leon  F.  Moss,  Judge. 

Action  by  the  Law  Credit  Company  against 
Arthur  G.  Tibbitts.  From  a  Judgment  for 
defendant  and  an  order  denying  a  motion  for 
new  trial,  plaintiff  appeals.  Affirmed. 

Turner,  Taft  ft  Odell,  for  appellant  Os- 
car C.  Mu^ler  and  Wm.  M.  Hlatt,  for  re- 
spondent 


BEIATTT,  O.  J.  In  May,  1907,  by  contract 
In  writing,  the  defendant  agreed  to  sell  and 
convey,  and  plaintiff's  assignor,  Julia  S. 
Wlldey,  agreed  to  purchase,  for  the  sum  of 
$2,500,  a  town  lot  with  the  dwelling  thereon. 
Five  hundred  dollars  was  to  be  paid  at  the 
date  of  the  agrenuent,  (1,000  In  January, 
1908,  and  the  balance  In  May,  1908.  Time 
was  declared  to  be  of  the  essence  of  the  con- 
tract, and  default  In  either  of  the  deferred 
payments  was  to  free  the  defendant  of  alt 
obligation  to  convey,  and  to  work  a  forfei- 
ture of  all  previous  payments.  Mrs.  Wildey 
made  the  cash  payment  of  $500,  and  iu  pur- 
suance of  the  contract  entered  into  posses- 
sion of  the  premises  early  In  October,  1907, 
and  BO  remained  until  late  in  November, 
1908,  a  period  of  nearly  14  months,  at  the 
end  of  which  time  she  was  In  default  as  to 
both  of  the  deferred  payments  stipulated  In 
the  contract  but  she  had  paid,  pursuant  to 
the  contract  taxes  and  street  assessment 
amounting  In  the  aggregate  to  aboot  $33. 
The  value  of  the  use  and  occupation  of  the 
premises  was  $25  per  month,  aggregating  for 
the  time  Mrs.  Wlldey  was  in  possession  $3u0. 

In  this  situation  the  parties  agreed  to  re- 
scind the  contract  of  sale  and  purchase  and 
reduced  their  agreement  to  writing,  whwe- 
In,  after  reciting  the  making  of  the  con- 
tract the  possession  of  Mrs.  Wlldey  under 
It  her  default  In  the  stipulated  payments, 
and  the  desire  of  the  defendant  to  regain 
possession,  It  was  "mutually  agreed  that 
said  contract  and  agreement  of  sale  of  Sfar 
21st,  1907,  be,  and  the  same  Is  hereby,  re- 
scinded, and  the  said  Julia  S.  Wlldey  agrees 
upon  the  execution  of  this  memorandnm  by 
Arthur  O.  Tibbitts  and  herself  that  she  will 
within  ten  (10)  days  thweafter  deliw  op 
possession  of  the  said  premises  to  the  said 
Arthur  G.  Tibbitts  with  the  furniture  re- 
ceived from  the  i^id  Tibbitts  when  the  pos- 
session of  the  said  premises  passed  to  the 
said  Wlldey.  In  case  of  failure  of  either 
party  to  tills  agreement  to  perform  Kime 
In  accordance  with  the  terms  thereof,  the 
same  shall  be  void  and  without  prejadire 
to  the  rights  of  either  par^  thereto.  The 
said  Julia  S.  Wlldey  also  agrees  to  deliver 
said  property  to  the  said  TlbUtts  wlthoJt 
cloud  of  title  or  Hen  thereon  by  her  imposed. 
Dated  this  20th  day  of  November,  190S.  Ar- 
thur C.  Tibbitts.  Mrs.  Julia  S.  WUdey." 

In  compliance  with  the  terms  of  this 
agreement  Mrs.  Wlld^  delivered  the  pos- 
session of  the  premises  to  the  defendant  and 
executed  and  ddlvered  a  quitclaim  deed  for 
the  purpose  of  removing  the  cloud  upon  his 
title  resulUng  from  the  record  of  his  atrree- 
ment  to  convey  She  therenptm  demanded 
repayment  of  the  $000  paid  by  her  on  a^ 
coimt  of  the  purchase  price  of  tbe  propeity, 
t(^ther  with  the  sums  paid  by  lier  tcr  taxa 
and  street  asseanncntB  during  ber  oceopuf 
cy  of  the  pronlBes  with  Interest  amotrnting 
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Id  all  to  $S08.75,  offering  at  the  same  time 
to  remit  $180  of  this  amount  as  compensa- 
tion for  ttie  use  of  the  premises  during  her 
occupancy.  Upon  the  refusal  of  this  demand 
the  plaintiff,  her  assignee,  commenced  this 
action.  By  way  of  defense  the  defendant 
Vieaded  the  written  agreement  to  rescind,  al- 
leging that  by  mutual  mistake  one  of  the 
terms  of  the  agreement  bad  been  omitted  by 
which  he  was  to  be  released  from  all  obli- 
gations under  the  original  contract,  and 
Mrs.  Wildey  was  to  walre  any  and  all  claim 
to  that  portion  of  the  purchase  price  which 
she  had  paid,  in  consideration  of  her  release 
from  any  claim  for  compensation  for  the 
use  of  the  premises.  He  also  alleged  that 
be  had  been  damaged  to  the  extent  of  $500 
Mrs.  Wlldey's  breach  of  her  contract  on 
account  of  the  depreciation  in  value  of  the 
property.  Both  of  these  defenses  were  sus- 
tained by  the  superior  court,  where  the  de- 
fendant recovered  a  Judgment  for  his  costs. 
Prom  this  judgment,  and  from  an  order  de- 
nying its  motion  for  a  new  trial,  the  plain- 
tiff appealed  to  the  District  Court  of  Ap- 
peal, where  the  Judgment  and  order  were 
Kversed.  An  order  was  subsequently  made 
transferring  the  cause  to  this  court  for  hear- 
ing and  decision. 

In  their  printed  argument  counsel  have 
discussed  two  questions:  First,  whether  a 
case  was  made  for  reforming  the  agreement 
to  rescind ;  and,  second,  whether  the  defend- 
ant was  damaged  to  the  extent  of  $500,  or  at 
al).  by  Mrs.  WUdey'a  breach  of  ber  contract 
to  pundiase. 

In  the  view  we  take  of  tbe  case,  we  shall 
not  bare  occasion  to  consider  the  first  ques- 
tion. With  regard  to  the  second,  it  may  be 
stated  that  both  parties  rely  upon  a  line  of 
decisions  of  which  Cleary  t.  Folger*  84  Oal. 
Sie,  24  Pac.  2S0,  18  Am.  St  Rep.  187,  and 
Drew  T.  Pedlar,  87  C&l.  443,  25  Pac  749.  22 
Am.  St  Rep.  257,  are  tyi^caL  In  the  first  of 
these  cases  the  contract  of  purchase  and 
sale  bad  been  brought  to  an  aid  by  the  de- 
fault of  both  parties;  In  the  aeoond,  a  mutual 
readsslon  of  a  similar  contract  was  Implied 
from  the  acta  and  admissions  of  tbe  par- 
ties. 

[1]  In  eadi  was  presented  tbe  ease  of 
a  naked  rescission  without  any  agreement 
between  tbe  partiea  as  to  terms,  In  conse- 
quence of  whicb  It  remained  for  tbe  law  to 
snppl7i  and  tbe  courts  to  eiforce,  eqnltable 
tema  of  restoration  and  compensation,  and 
It  was  bold  to  be  equitable  that  tbe  pnrcbas- 
er,  notwithstanding  bis  default,  should  re- 
cover tbe  amount  of  bis  parthtl  payments 
less  fhe  damage  suffered  by  the  vendor  by 
reason  of  the  vendee's  breach  of  the  con- 
tract. This  baa  been  tbe  rule  of  dedsion 
In  a  number  of  slmUar  cases  since  decided 
and  would  govon  the  disposition  of  this  case 
exo^  for  an  Important  distinction  to  wbldi 
counsel  have  not  adrerted. 


[2]  Here  was  a  mutual  agreement  to  re- 
scind— express  and  reduced  to  writing — con- 
taining express  terms  of  settlonent  and,  it 
must  be  presumed,  all  tbe  terms  upon  which 
the  parties  had  agreed  for  the  settlement  of 
their  controversy — an  agre^ent  not  to  be 
varied  or  added  to  by  parol.  The  parties 
have  here  done  for  themselves  what,  in  the 
absence  of  express  agreement,  tbe  court  must 
have  done  for  them.  They  have  adjusted 
their  reciprocal  rights  by  defining  their  re- 
spective obligations.  What  Mrs.  Wildey  was 
to  do  she  has  done.  Tbe  defendant  was  to 
do  nothing  except  to  release  her  from  the 
obligation  she  Incurred  by  her  agreement  to 
purchase  and  that  be  has  done.  The  con- 
tract contains  no  stipulation  obliging  him  to 
refund  payments  made  by  her  on  account  of 
purchase  price  or  for  taxes  or  assessments, 
or  obllglDg  her  to  compensate  him  for  the 
use  ot  tbe  premises  or  for  damages  arising 
from  her  breach  of  the  original  contract. 
The  Inference  is  that  there  was  a  mutual 
waiver  of  all  sucb  claims — that  It  was  not 
a  partial,  but  a  complete,  settlement  of  their 
controversy—such  as  would  have  been,  de- 
creed by  a  court  under  sections  3406,  3407, 
and  8408  of  tbe  Civil  Code. 

In  this  view  It  Is^^  above  stated— un* 
necessary  to  consider  whether  tbe  defendant 
made  a  case  for  the  reformation  of  the  con- 
tract; for  be  Is  as  fully  protected  by  the 
absence  of  any  agreement  to  repay  tbe 
75,  as  he  would  be  by  an  egress  release  of 
any  claim  for  rcftaymoit  In  tbe  same  view 
It  also  becomes  unnecessary  to  Inquire 
wheUier  be  made  out  bis  <dalm  for  dam- 


Tbe  Judgment  and  order  of  tbe  superior 
court  are  affirmed. 

We  concur:  ANOBIJX>TTI,  J.;  SLOSS, 
J.;  liORIGAN.  J.;  SHAW,  J.;  MBLVIN, 
J.;  BENSHAW,  J. 


MOODET  V.  CONNECTTCUT  EIRB  INS. 
CO.  of  HARTFORD,  CONN. 
(8.  F.  6,689.) 

(Supreme  Oourt  of  California.    Sept  1«  1911.) 

iRsnBAnci  ft  824*)— Fiu  Insubanck-Coit- 

DiTioNs  or  Policy— Faixino  op  Part  of 

BriLDINO. 

Under  the  provisions  of  a  fire  policy  that 
if  any  part  of  the  bnllding  tall,  except  as  a  re- 
snit  of  fire,  all  Insurance  shall  immediately 

cease,  the  lallinK  of  a  material  part  of  the 
building  before  nre  reaches  it,  tiiough  not  In- 
ereaeing  tbe  fire  risk,  avoids  tht  policy. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  |  749 ;  Doc.  Dig;  f  324.*] 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  Tbos.  C.  Denny,  Judge. 

Action  by  B.  a  Hood^  against  tbe  Con- 
necticut Fire  Insurance  Company  of  Hart- 
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ford.  Conn.  From  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed. 

A.  B.  Ware  and  T.  C.  Van  Ness,  for  appel- 
lant Thomas  J.  Geaiy,  for  respondeuL 

MELYIN,  J.  Tbls  Is  an  appeal  by  defend- 
ant from  an  order  denying  its  motion  for  a 
new  trial.  Tlie  policy  was  formally  the  same 
as  those  considered  In  Fountain  t.  Connecti- 
cut Fire  Insurance  Company,  158  Cal.  760, 
112  Pac.  546.  and  Davis  v.  Connecticut  Fire 
Insurance  Company,  158  Cal.  766,  112  Pac. 
549.  As  In  those  cases  the  defendant  de- 
pended upon  the  "fallen  building"  clause  In 
the  policy,  the  entire  defense  being  based 
upon  the  allegation  and  proof  that  a  mate- 
rial portion  of  the  building  in  which  plaln- 
tilTs  store  was  located  had  fallen  as  a  re- 
sult of  earthquake  before  the  fire  attacked 
plaintltTs  goods.  There  was  no  attempt 
made  In  this  case  aa  In  Davis  v.  Connecticut 
Fire  Ins.  Co.,  supra,  to  prove  that  the  Are 
was  in  progress  before  any  material  portion 
of  the  building  was  shaken  down.  The  un- 
contradicted testimony  was  that  the  fire  did 
not  reach  the  store  owned  by  Moodey  until 
long  after  the  earthquake.  This  case  la  en- 
tirely analogous  to  the  Fountain  Case.  The 
evidence  showed  without  any  important  con- 
tradiction tliat  a  material  portion  of  the 
building  had  fallen  before  the  flre  occurred. 
That  a  substantial  portion  of  the  structure 
was  destroyed  by  the  earthquake  there  can 
be  no  serious  doubt  The  testimony  of  de- 
fendant's witnesses  clearly  established  that 
fact,  and  there  was  no  contradiction  of  their 
statement  by  plaintiff's  witnesses  worthy  of 
notice.  Irving  Brush,  called  by  plaintiff,  tes- 
tified that,  as  far  as  he  could  see,  the  rear 
wall  of  the  building  In  which  Moodey's  store 
was  located,  was  standing  a  few  minutes  aft- 
er the  earthquake.  He  admitted  that  he  did 
not  look  at  the  front  of  the  building,  and 
that  there  might  have  been  a  small  portion 
missing  from  the  rear  wall  when  he  saw  it. 
li.  W.  Burrls  testified  that  the  top  story  of 
the  Moodey  Building  was  "pretty  badly  shak- 
en up,"  but  that  the  lower  story  seemed  to 
be  nearly  intact.  VIi^U  HofFer,  another  wit- 
ness for  the  plaintiff,  said:  "I  think  that  the 
whole  of  the  front  of  the  building  occupied 
by  Mr.  Moodey  was  out  That's  true  at  the 
time  I  first  went  there."  It  will  thus  be 
seen  that,  as  In  the  Fountain  Case,  there  was 
really  no  conflict  of  testimony,  and  It  was 
thoroughly  proven  that  a  portion  of  the 
building  suffident  to  establish  defendant's 
case  had  fallen  prior  to  the  fire. 

The  following  Instruction  was  given:  "It 
Is  not  sufficient  for  the  defendant.  In  order  to 
avoid  its  policy,  to  establish  the  fact  that 
the  building  described  in  the  policy  In  suit 
bad  before  It  began  to  bum,  If  you  find  that 
It  was  burned,  suffered  some  injury,  or  that 
any  part  of  the  walls  of  said  building  had 
fallen  l)efore  the  contents  of  the  building 


were  destroyed  by  flre,  to  avoid  Its  policy 
herein;  but  the  defendant  must  establish  tiy 
a  preponderance  of  evidence  that  such  mate- 
rial portion  of  the  building  had  fallen  before 
the  fire  started  as  would  have  increased  the 
fire  risk  which  defendant  assumed  by  its 
policy  OD  such  building  and  its  contents. 
And,  if  the  evidence  does  not  establish  the 
falling  of  such  a  material  portion  of  the 
building,  then  X  Instruct  you  to  find  for  the 
plaintiff."  This  same  instruction  was  care- 
fully considered  by  the  court  in  Fountain  v. 
Connecticut  Fire  tns.  Co.,  supra,  and  the  giv- 
ing of  It  declared  to  be  error.  It  Is  not  nec- 
essary to  review  any  of  the  other  pohiti 
made,  as  the  case  cannot  be  trlM  again  on- 
less  evidence  decidedly  different  from  that 
presented  at  the  former  trial  may  be  se- 
cured. 

The  order  from  which  this  appeal  la  taken 
is  reversed. 

We  concur:  SLOSS,  J.;  HENSHAW,  J.; 
SHAW,  J.;  ANQELLOTTI,  J.;  LOBIGAN.J. 


In  re  HITGHEU/S  ESTATE.  (L.  A.  2,882J 
(Supreme  Court  of  Gallfomia.   Aug.  30,  1911.) 

1.  Wills  (8  675*)— Estate  iit  Tbust— Pssca- 
TOBv  Words. 

Wliere  a  testatrix  devised  and  beqoeatbed 
practically  all  her  estate  to  be  absolutely  owned 
by  her  daughter,  and,  after  bequeatotog  $o 
to  a  granddaughter,  stated  that  she  relied 
upon  her  daughter  to  make  further  suitable 
provisions  to  the  granddaughter,  stating  that  it 
was  her  daughter's  intention  to  adopt  the  grand- 
daughter, no  truBt  was  created  Id  the  estate 
given  to  the  daughter 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  1587-1589 ;  Dec.  Dig.  {  675.*] 

2.  CoDBTS  (5  97*)— Rules  of  Decisioir— De- 
cisions OF  United  States  Supbehb  Coubt. 

A  decision  by  the  United  States  Snpienw 
Court  interpreting  the  law  of  precatory  trusts 
is  not  bindmg  upon  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fiS  329-^;   Dec  Dig.  {  97.-J 

3.  Wills  (S  675*)— Precatobt  Trust. 

Where  a  testatrix  whose  only  dcscendanti 
were  her  daughter  and  a  granddaaghter  made 
a  number  of  wills,  in  all  of  which  save  the  last 
she  made  provisions  for  the  granddRugbter,  in 
one  of  them  creating  a  trust  for  the  gimnd* 
daitsbter,  those  circumstaaces,  together  with 
the  fact  that  the  granddaughter  has  had  no  es- 
tate and  that  her  father  bad  no  estate,  were 
insufficient  to  convert  testatrix's  exprrsinoo  of 
confidence  that  her  daughter  would  snttably  pro- 
vide for  the  granddaughter  into  a  direct  de- 
mand raising  a  precatory  trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  1587-1589 ;  Dec.  Dig.  S  875.«1 

4.  Wills  (8  676*)  —  Estates  ik  Trust— Iif- 

plicatioh  of  Tbust, 

The  only  descendants  of  testatrix  were  a 
daughter  and  a  granddaughter.  The  (onrth 
clause  of  the  will  bequeathed  the  sum  of  W 
the  granddaughter,  and  stated  that  the  testatrix 
relied  upon  her  daughter  to  make  suitable  pro- 
visions for  the  granddaughter.  The  6fth  claaae 
devla^d  and  bequenthed  the  rest  and  residue  of 
the  estate  to  be  held  absolutely  by  the  daughter. 
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Testatrix  had  made  previons  wills  in  which  she 
had  made  other  bequests  to  the  graoddaughter, 
and  in  this  will  there  were  specioc  bequests  to 
the  daughter.  Beld,  that  neither  the  use  of  the 
term  "rest  and  residue,"  nor  the  placing  of  the 
clause  expressing  confidenu  and  Kliaace  before 
the  residuazjr  daiue,  raise  a  precatory  trust  by 
implication. 

VBd.  Nota^ror  other  cases,  see  Wills,  Cent. 
Dik.  H  1587-168»;  Dee.  Dig.  |  67&.*] 

D^rtment  1.  Appeal  from  Sapertor 
Court.  Los  Angeles  Connty;  Jamea  C  Blves, 

In  the  matter  of  the  estate  of  Susan  O. 
Mitchell,  deceased.  Lucille  H.  Bedford  ap- 
peAled  from  a  decree  dlstrlbatlng  the  entire 
residue  of  the  estate  to  Lnde  M.  Lambonra. 
Affirmed. 

McNutt  &  Hannon  and  George  P.  Adams, 
for  appellant  Horace  S.  Wilson  and  Edwin 
A.  MeserrSk  for  respondaiL 

SHAW,  J.  This  Is  an  appeal  from  a  decree 
of  final  distribution  of  the  estate  of  Susan 
Q.  Mitchell,  deceased.  , 

The  decree  distributes  the  entire  residue 
of  the  estate  to  Lucie  M.  Lamtiourn.  The 
appellant  claims  that  the  will  of  the  deceased 
creates  a  trust  in  the  property  in  her  favor 
to  the  extent  of  a  suitable  and  adequate  pro- 
vision for  her  maintenance.  Whether  or  not 
It  does  is  the  only  question  for  determina- 
tion. 

The  trust  Is  not  expressly  declared,  but  is 
created,  if  at  all,  by  a  certain  precatory 
clause  in  the  will.  The  subject  of  precatory 
trusts  was  carefuUy  considered  by  this  court 
in  Estate  of  MarU,  132  Cal.  663,  61  Pac. 
064,  64  Pac.  1071.  and  Eauffman  v.  Grles, 
141  Cal.  295,  74  Pac.  846,  and  certain  prin- 
ciples govemlng  such  cases  were  thereby  es- 
tablished. The  primary  rule  Is  stated  In 
tioth  cases  as  follows:  "The  cardinal  rule 
for  the  construction  of  all  wills  Is  to  ascer- 
tain the  Intention  of  the  testator;  and  this 
intention  Is  to  be  ascertained  from  the  words 
of  his  will,  talcing  into  view,  when  necessary 
or  appropriate,  the  circumstances  under 
which  it  was  made,"  if  there  is  an  uncertain- 
ty in  its  languoge.   Civ.  Code.  S  1318. 

[1]  The  estate  of  the  testatrix  was  of  the 
▼alue  of  about  (200.000.  She  left  no  descend- 
ants, except  one  daughter,  the  respondent, 
liucle  M.  Lambourn,  and  the  appellant,  Lu- 
cille R.  Bedford,  who  is  the  child  of  Eileen 
O.  Bedford,  a  deceased  daughter.  The  first 
three  items  in  the  will  give  to  Lnde  Bf.  Lam- 
bourn, first,  the  resldrace  of  the  testatrix; 
second,  flie  fnmlture  therein  and  the  clothes 
and  Jewelry;  and,  third,  certabi  shares  In  a 
coiporaticoi  which  the  appraisement  states  to 
be  of  no  Tala&  The  alleged  trust  arises,  as 
it  Is  contended,  tcom  tbe  proTlslons  of  Items 
4  and  5,  which  are  as  follows: 

"Item  4.  I  bequeath  unto  my  granddaugh- 
ter, LocUle  Richmond  Bedford  (christened 
Lucille  Toland  Bedford),  child  of  my  deceas- 


ed daughter,  Eaieen  O.  Bedford  (n6e  Mit- 
chell), the  sum  of  $5.00,  and  I  rely  upon  my 
daughter,  Lade  M.  Lambourn,  to  make  fur- 
ther and  suitable  necessary  provision  for  my 
said  granddaughter.  It  is  the  intention  of 
my  daughter  to  adopt  my  said  granddaughter 
as  her  own  child,  in  the  event  that  the  con- 
sent thereto  of  the  father  of  my  said  grand- 
daughter (Charles  A.  Bedford),  can  be  obtain- 
ed. In  which  event,  as  her  own  child,  I  am 
sure  my  daughter  would  adequately  provide 
for  my  granddaughter  Ladlle.  In  the  even^ 
that  the  a>n8ent  of  said  Charl^  A.  Bedford, 
father  of  my  said  granddaughter,  cannot  be 
obtained  so  that  my  daughter  can  legally 
adopt  her  as  het  own  child  my  said  grand* 
daughter  Lucille,  I  rely  upon  my  daughter 
to  make  at  all  times  suitable  and  adequate 
provision  for  my  said  granddaughter,  believ- 
ing that  my  daughter  Lucie  will  give  to  Lu- 
dtle  the  love  and  care  of  a  mother,  and  that 
she  wilt,  both  during  Lucille's  youth  and 
upon  her  arriving  at  majority,  amply  and 
carefully  make  provision  for  her. 

"Item  6.  I  devise  and  bequeath  to  my  said 
daughter.  Lude  M.  Lambourn,  all  the  rest, 
residue  and  remainder  of  my  estate  of  what- 
soever nature  and  wherever  situated,  to  be 
held  qpd  owned  by  her  in  her  ovm  absolute 
right" 

Talcing  up  first  the  question  of  the  effect 
of  these  provisions  as  found  from  the  lan- 
guage alone,  without  aid  from  the  attending 
circumstances,  we  find  the  general'  rules  of 
interpretation  laid  down  In  the  Estate  of 
Marti,  supra,  after  a  full  consideration.  This 
case  was  followed  in  Kanflman  t.  Grles,  su- 
pra, and  we  see  no  r«u9on  for  departing 
therefrom.  They  are  thus  stated:  "Preca- 
tory words  may  or  may  not  create  a  trust, 
according  as  tluey  are  used,  and  whether,  in 
any  particular  will,  th^  have  been  used  for 
this  puivose,  will  depend  upon  the  construc- 
tion to  be  glvm  to  that  will.  The  quesUon 
for  determination  is  whether  the  devisee  or 
legatee  is  the  boiefldary,  or  merely  a  trustee 
for  others,  of  the  gift  b«towed  upon  him; 
whether  the  wish  or  desire  or  recommenda- 
tion that  is  expressed  by  the  testator  is 
meant  to  govern  the  conduct  of  the  party  to 
whom  it  is  addressed;  or  whether  it  la  mere- 
ly an  Indication  of  that  which  be  thinks 
would  be  a  reasonable  ^erdse  of  the  discre- 
tion of  that  party,  leaving  it.  however,  to  the 
party  to  exercise  his  own  discretion.  In  or- 
der to  make  him  a  trustee,  it  must  appear 
that  the  testator  Intended  to  impose  an  im- 
perative obligation  upon  him,  and  for  that 
purpose  has  used  words  which  ezdude  the 
aerdse  of  discretion  or  option  In  reference 
to  the  act  in  question.  Mr.  Bispham  says 
(Prlndples  of  Equity,  I  71):  The  English 
rule  now  Is  that  precatory  words  are  not  to 
be  regarded  as  imperative,  unless  it  Is  plain 
from  the  context  that  the  testator  so  intend- 
ed them.'  *When  property  is  given  absolute- 
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I7.  and  without  restriction,  a  tnut  la  not  to 
be  lightly  imposed  upon  mere  worda  0t  rec- 
ommendation and  confldoice.' **  Page  069. 
And  again,  on  page  671  of  132  Cal.,  on  page 
965  of  61  Pac^  the  (pinion  in  Estate  of  Marti, 
proceeda:  "While  the  desire  of  a  testator  fbr 
the  disposition  of  hla  estate  will  be  construed 
as  a  command  .when  addressed  to  his  execu- 
tor. It  will  not.  when  addressed  to  bis  lega- 
tee, be  construed  as  a  limitation  upon  the  es- 
tate or  Interest  which  he  has  given  to  him  in 
absolute  terma.  •  •  *  'Prima  facie,  a 
mere  request,  or  an  expression  of  hope  or 
confidence  or  apectatlon,  does  not  import  a 
command.' " 

Appellant's  counsti  rely  upon  the  decision 
of  the  Supreme  Court  of  the  United  States 
In  Colton  7.  Colton,  127  D.  B.  300,  8  Sup.  Ct 
1164,  82  L.  Ed.  13&  If  that  decision  was  In 
any  particular  Inconsistent  with  our  own 
decisions  on  the  subject,  it  would  not  be  bind- 
ing authority. 

[2]  The  interpretation  of  wills  is  not  a 
question  upon  which  the  federal  courts  con- 
trol the  state  courts.  But  we  do  not  find  it 
inconsistent  The  same  rules  are  stated  In 
that  decision,  as  in  our  own.  The  court  says: 
"It  must  appear  that  the  words  were  Intend- 
ed by  the  testator  to  be  Imp^atlTeA  And, 
quoting  from  Warner  t.  Bates,  08  Mass.  277, 
the  court  says  that  the  difficulties  of  inter- 
pretation "can  always  be  overcome  by  bear- 
ing in  mind  and  rigidly  applying  In  all  such 
cases  the  teat  that  to  create  a  trust  it  must 
clearly  appear  that  the  testator  Intended  to 
govern  and  control  the  conduct  of  the  party 
to  whom  tbe  language  of  the  will  is  address- 
ed and  did  not  design  It  as  an  expression  or 
Indication  of  that  which  the  testator  thought 
would  t>e  a  reasonable  exercise  of  tbe  discre- 
tion which  he  Intended  to  r^ose  in  the  lega- 
tee or  devisee." 

Tbe  language  In  this  will  cannot  reason- 
ably be  understood  to  indicate  an  intention 
to  create  a  trust  or  to  direct  or  control  the 
residuary  devisee  as  to  tbe  manner  of  her 
use  and  enjoyment  of  the  property  devised 
to  her.  On  the  contrary,  taking  the  provi- 
sions as  a  whole,  there  clearly  appears  an 
Intention  to  leave  everything  concerning  the 
welfare  of  Lucille  to  the  judgment,  discre- 
tion, and  affection  of  the  daughter  Lucie. 
The  words  chosen  Indicate  confidence  and 
faith  In  her  daughter's  kindly  disposition, 
rather  than  an  Intent  to  control  and  direct 
ber.  There  Is  nothing  which  shows  an  intent 
to  place  a  limitation  or  charge  upon  tbe  es* 
tnte  ^ven  to  her.  She  "says,  "I  rely  upon  my 
daughter"  to  make  suitable  provision,  believ- 
ing that  she  will  give  to  Lucille  the  love  and 
care  of  a  mother  and  amply  and  carefully 
provide  for  her.  There  Is  nothing  imperative 
In  any  of  the  language  used  nor  anytblng  in- 
dicating more  than  a  wish  or  desire,  accom- 
panied with  a  reliance,  belief,  and  confidence 
that  the  daughter  would  fulfill  such  wish  In 
such  manner  as  her  own  judgment  should 
dictate  and  without  any  restrictions.  Hav* 


ing  thus  expressed  her  oonfldenoa  and  rdl> 
ance.  she  follows  it  with  a  devlae  of  tbe  en- 
tire residue  to  the  daughter  "ta  be  held  and 
owned  by  her  In  ber  absolute  right"  The 
proTiaions  as  a  whole  are  utterly  InconBlsteit 
wlQi  an  intent  to  qualify  the  estate  given  to 
tbe  daughter,  or  to  impose  any  chai^  there- 
on in  the  nature  of  a  trust 

[3]  The  surrounding  drcnmstances  do  not 
require  a  different  construction  or  indicate 
a  different  intent  The  case  was  submitted 
and  decided  npoa  a  demurrer  to  the  contest 
or  claim  of  the  appellant,  ao  that  for  the 
purposes  of  this  decision  tbe  facta  alleged 
therein,  must  be  considered  as  true.  The 
will  was  made  on  October  9.  1907.  Lucille 
was  then  about  three  years  of  age.  Her 
mother  bad  died  tbe  previous  April.  In  1901 
the  testatrix  made  a  will  giving  to  Eileen, 
appellant'a  mother,  a  certain  tract  of  land, 
and  the  iwiome  of  one-half  of  the  residue  of 
ber  estate.  The  testatrix  at  that  time  be- 
lieved that  sbe  owned  said  tract  of  land  hi 
fee,  and  it  is  allied,  although  the  allega- 
tion appears  to  be  without  algnlflcance,  that 
she  held  one-half  thereof  in  trust  for  the  use 
of  Eileen.  No  facts  are  alleged  whicb  would 
be  sufficient  to  create  such  a  trust  In  May, 
1007,  after  Eileen's  deatb,  the  testatrix  made 
another  will  giving  to  the  respondent  Lucie, 
Uie  aame  specific  legate  as  in  her  final  will, 
and  tbe  residue  to  Lucie  and  Lucille,  In  equal 
parts.  On  August  0,  1907,  she  made  a  third 
will,  the  same  as  that  of  May,  1907,  excepting 
that  tbe  one-half  of  tbe  residue,  given  in 
tbe  former  will  to  Lucille,  was  given  to  a 
trustee  in  trust  for  Lucille.  After  March, 
1006.  Lucille  always  remained  In  the  custody 
of  the  testatrix,  who  desired  to  adopt  her, 
but  was  prevented  from  doing  so  by  ber  own 
illness  and  the  abseDce  from  tbe  state  of 
LucUle's  father.  Before  tbe  death  of  Eileen, 
the  testatrix  had  sold  the  whole  of  tbe  land 
above  mentioned  as  having  been  once  devised 
to  Eileen  for  the  sum  of  $51,000.  It  Is  al- 
leged that  on  October  9,  1907,  when  she  made 
the  will  here  tn  controversy,  the  testatrix  be- 
lieved that  sbe  bad  owned  said  land  In  fee, 
and  that  sbe  believed  that  one-half  of  the 
proceeds  thereof  "was  a  trust  fund  In  her 
hands  for  said  Ludlle  as  the  only  child  and 
belr  at  law  of  the  said  Eileen."  No  explana- 
tion whatever  la  g^ven  for  the  existence  of 
these  two  Inconsistent  beliefs,  nor  is  any  rea- 
son given  for  the  latter  belief,  which  seems 
to  have  had  no  foundation  In  fact  It  Is  al- 
leged that  Ludlle  has  no  property,  except  her 
alleged  interest  In  the  supposed  trust  fuud, 
or  in  the  land  from  which  it  was  derived, 
and  that  her  father  had  not  when  said  last 
win  was  made,  any  estate  out  of  which  to 
make  suitable  provision  for  her,  all  of  which 
the  testatrix  at  that  time  well  knew. 

Tbe  fact  that  the  testatrix  made  so  many 
wills,  and  that  the  one  of  August  1907,  dis- 
posed of  one-half  of  the  residue  to  a  tms- 
tee  in  trust  for  Ludlle,  showed  that  sbe  bad 
some  knowledge  about  will^  and  understood 
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the  nature  of  busts  and  Bomethlng  of  tbe 
forms  of  expression  used  In  creating  them. 
So  far  as  these  facts  bare  any  bearing,  th^ 
wonld  seem  to  point  to  a  desUpi  not  to  es- 
tablish a  trust  in  favor  of  LnelUe,  since  the 
testatrix  must  have  been  familiar  with  the 
proper  form  of  words  to  create  a  tmst,  and 
could  easily  taave  done  so  If  she  had  so 
desired.  There  Is  no  attempt  to  allege  an 
Intention  hy  the  testatrix  to  make  the  provi- 
sion which  It  Is  claimed  constttatea  a  dec- 
laration of  trust  a  aubstitnte  for  the  snp- 
posed  trust  fond  aforesaid.  So  far  as  ap- 
pears, the  giving  to  Lucille  of  the  trust  which 
she  claims  nuder  the  will  vonld  not  pre- 
vent or  estop  her  from  claiming  the  trust 
fund  also.  It  does  not  appear  that  she  had 
in  fact  any  right  to  such  trust  fund  and 
there  is  no  equity  shown  in  her,  In  the  na- 
ture of  a  proper^  right,  which  could  in  any 
way  affect  the  Interpretatlmi  of  the  will. 
The  ctrcumstances  alleged  are  clearly  in- 
BuflSident  to  convert  that  which,  upon  Its 
ftice,  appears  to  be  merely  an  expression  of 
a  preference  and  ot  confidence  and  reliance 
on  the  fidelity  and  affection  of  her  dan^ter 
toward  Lutdlle.  Into  an  express  or  Implied 
command  or  direction  to  ber  with  respect 
to  the  use  by  ber  of  the  property  given  to 
her  by  the  will  "hi  ber  own  absolute  r^ht," 
as  It  declares. 

[4]  The  ai^llant  argues  that  item  5  gives 
to  liUde  In  terms  only  the  "residue  and 
remainder"  of  the  estate,  and  that,  as  it 
does  not  precede,  but  follows,  item  4  con- 
taining the  alleged  precatory  trust,  and  as 
the  Qpedflc  legacies,  except  the  f5  to  Lucille, 
are  all  given  to  Lnde^  then  is  a  necessary 
Inferoice  that  the  testatrix  believed  that  the 
precatory  clause  did  create  a  trust  in  the 
property  in  favor  of  Ludlle,  and  that  she 
used  the  words  "residue  and  remainder"  in 
item  5  to  designate  what  would  be  left  aftn- 
making  the  adequate  provision  for  Lucille, 
which  she  supposed  was  required  by  the 
precatory  clause.  Tliere  are  two  or  three 
reasons  against  this  view.  In  the  first  place, 
the  language  of  item  4  cannot,  by  any  rea- 
sonable stretch  of  construction,  be  held  to 
be  a  gift  or  devise  of  any  property  or  right, 
except  of  the  $5.  Leaving  that  out,  there  is 
much  of  confidence  and  reliance  upon  Lucie 
that  she  win  provide  for  and  adopt  Lucille, 
and  love  and  care  for  her  as  a  mother,  but 
not  a  word  which  can  be  said  to  be  a  dis- 
IMsitlon  of  property,  or  a  request,  commai^ 
or  direction  as  to  what  she  shall  do  in  that 
behalf.  That  portion  of  item  4  would  not 
call  for  the  designation  of  any  part  of  the 
estate  aa  "residue."  This  argument  assumes 
that  wbatevOT  provision  Lucie  Is  to  make 
for  Lucille  is  to  be  made  out  of  property 
whldi  somehow  is  given  to  Lucie  by  tlie 


terms  of  the  will.  The  spedflc  legades  to 
Lucie  are  admitted  to  be  insufflclwt,  and 
It  is  not  claimed  that  they  were  considered 
by  the  testatrix  as  subject  to  any  provision 
In  favor  of  Lucille.  The  only  other  disposi- 
tion to  Lucie  is  that  in  item  5,  which  gives 
her  the  "residue  and  remainder"  in  her  own 
absolute  right.  Therefore  the  effect  of  the 
fifth  item  is  to  vest  In  Lude  the  title  to 
the  whole  of  the  estate  except  the  property 
spedflcally  devised,  Indudlng  that  out  of 
which  Ludlle  is  to  be  provided  for.  If  her 
dalm  is  correct  This  would  make  It  al>< 
Bolutely  necessary  that  lt«n  4  should  be 
construed  to  create  a  charge  upon  the  resi- 
due of  the  property,  and  not  merely  to  Indi* 
cate  confidence  in  Lude.  It  clearly  does 
not  bear  that  meaning,  and,  If  It  did,  Lude 
would  not  have  the  rwldne  In  absolute  right 
Furthermore,  the  circumstances  alleged  fur- 
nish a  satisfactory  explanation  of  the  use 
of  these  words  in  item  6,  without  the  sug- 
gested inference.  She  bad  shortly  before 
made  two  other  wills  of  the  same  general 
form  as  the  last  In  each  she  bad  given 
Lude  the  same  specific  devise  and  I^des 
as  in  the  last,  and  presumably  In  the  same 
language^  In  each  she  had  made  provision 
for  Lucille.  In  that  of  May.  1907.  sbe  gave 
her  one-half  the  residue  absolutely.  That  of 
August.  1907,  gave  the  same  one-half  to  a 
trustee  for  the  use  of  LudUe.  Bvldoitly  some- 
thing must  have  occurred  about  that  time 
to  change  her  intoitlons  concernlDg  Lucille, 
and  in  consequence  she  made  the  last  will. 
It  follows  the  prevlonB  form^  and  was  ap- 
parently modtied  thneon.  The  same  spedSc 
dispositions  to  Lude  are  repeated.  Coming 
to  the  part  relating  to  Ludlle,  she  ^ves  her 
only  $S,  and  makes  the  declaration  that  she 
relies  on  Lude  to  provide  for  ber  and  adopt 
her.  Then  In  (ten  6,  still  using  the  former 
phraseology,  she  gives  the  "residue''  to  Lude, 
evidently  referring,  as  she  did  In  the  pre- 
vious wills,  to  the  residue  after  deducting 
the  spedfic  devise  and  the  spedflc  l^des. 
And,  although  the  result  was  that  every- 
thing was  given  to  Lucie  except  the  f5.  It 
Is  nevertheless  tedinlcally  accurate  to  descrlte 
that  portion  as  the  residue  ot  the  estate. 
From  all  this  it  is  reasonable  to  conclude 
tbat  the  testatrix  was  following  the  form  of 
the  previous  wills  and  using  the  same  lan- 
guage so  far  as  it  was  appUcable,  and  that 
it  was  because  of  this  that  the  clause  ex- 
pressing confidence  and  reliance  was  placed 
before  the  residuary  dauae,  and  not  because 
the  testatrix  believed  that  she  was  O'eattng 
a  trust  for  Ludlle  to  be  taken  from  the 
residue^ 

The  decree  of  distribution  Is  affirmed. 
We  concnr:  SLOBS.  J.;  ANOELLOTTI,  J. 


Digitized  by 


Google 


778 


U7  FAGITIG  BEPOBTEB 


(CaL 


BBODD  et  aL  T.  OOSSUN  et  al.   (Civ.  977.) 

(DUtrict  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia.   July  21.  1911.) 

Appeal  and  EtoBOB  (|  270*)  —  B£xcepiioivb  — 

Kevibw. 

Where  the  purported  bill  of  exceptions  is 
not  ontbenticatea,  out,  on  the  contrary,  con- 
tains an  order  sustaining  apiwllee's  objections  to 
its  settlement,  because  not  presented  in  time,  to 
which  order  no  exception  was  taken,  it  will  not 
he  conndered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig,  S  1609;  Dec.  Dig.  S  270.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Oounty;  W.  F.  James,  Judge. 

Action  by  A.  W.  Brode  and  another  against 
William  G.  QoBslln  and  others.  From  a 
Judgment  for  plaintiffs,  and  an  order  deny- 
ing a  new  trial,  d^emdant  Jobn  0.  Bitter 
appealB.  Affirmed. 

Bandall  &  Gaines,  f<jx  a[q;>ellant  George 
H.  Moore*  tor  respondmts. 

SHAW,  J.  Actton  to  qnlet  title  to  real 
estate.  In  addition  to  the  usual  allegations 
in  Bucb  cases,  the  complaint  alleged  that  de- 
fradants  Goralln  and  wife  theretofore  signed 
and  acknowledged  an  instrument  purporting 
to  convey  to  tbB  United  States  of  America 
the  lands  described  in  the  complaint,  which 
Instrument  was  recorded  in  the  office  of 
the  recorder  of  deeds  of  Los  Angeles  coon- 
t7 ;  that  the  United  States  of  America  did 
not  acc^  the  deliv«y  of  the  purported  oou- 
veyanoe  so  all^Eed  to  have  been  made  to 
it  by  said  Instnunrat,  by  reason  whereof  It 
was  <tf  no  force  or  effect  as  a  convoyance. 
The  prayer  of  the  complaint  was  for  a  Judg- 
ment and  decree  canceling  the  purported  con- 
veyance and  quieting  plaintiffs'  title.  The 
defendant  appealing,  "by  bis  answer,  denied 
the  want  of  delivery  to  and  acceptance  by 
the  government  of  said  purported  deed,  de- 
nied tiiat  idaintlffB  were  the  owners  of  the 
real  estate  described  in  the  complaint,  and 
allied  that  he  was  in  possession  of  the 
same  under  and  by  virtue  of  an  agreemoit 
made  between  him  and  the  ^Temment  of 
the  United  States.  AH  the  lasnea  wwe 
found  In  favor  of  plaintiffs,  upon  which  jucte* 
ment  was  entered  as  prayed  for.  Bitter  ap- 
peals from  the  Judgment  and  an  order  of 
court  denying  bis  motion  for  a  new  trial. 

The  transcript  contains  a  purported  bill 
of  ezceptionB  in  support  of  his  motion,  but 
tlie  same  is  not  anthoiticated  In  any  man- 
ner. On  the  contrary,  it  contains  an  order 
of  court  sustaining  plaintiffs'  objectlcma  to 
the  aettlonent  thereof  upon  the  ground  that 
the  same  was  not  presented  within  the  time 
required  by  section  600  of  the  Code  of  Glvil 
procedure.  No  exception  was  taken  to  the 
mllng  of  the  court  in  refusing  to  settle  the 
bill  of  exceptions,  and  the  same,  lacking  the 
authentication  required  by  taw,  cannot  be 


consldend  for  any  pnrpMO  vpaa  this  ap- 
peal. 

The  sole  question  then  remaining  Is  wheth- 
er or  not  the  flndlngB  snK>ort  the  jndem«iL 
An  examination  thereof  leaves  no  room  for 
qnestloninff  their  sufficient*  Nor  does  appel- 
lant call  our  attrition  to  any  groond  upon 
whldi  he  dalms  the  Judgment  should  be  re- 
versed; his  sole  argumait  being  directed  to  al- 
leged errors  Illustrated  by  tibe  purported  bill 
of  exceptions,  vrtildi,  as  said  before,  cannot 
be  otmridered  upon  tills  amieal. 

At  the  hearing  of  the  appeal,  respondents, 
pursuant  to  notice,  made  a  motlm  to  dla- 
mlsa  the  same  upon  the  ground  that  the 
matters  in  controversy  had  beoi  settled  oat 
of  court,  and  In  support  of  their  motion  pre- 
aaited  a  grant  deed  from  aroellant  to  the 
property  Involved.  As  the  Judgment  and 
order  most,  for  the  reasons  given,  be  af- 
firmed. It  Is  unnecessary  to  pass  apm  the 
motion. 

Judgment  and  order  affirmed. 

We  concur:  ALLEIN,  p.  J.;  JAMES,  J. 


COUBTENBT  v.  STANDABD  BOX  00. 
(Civ.  825.) 

(District  Ooart  of  Appeal,  Third  District.  CaU- 
fomla.  July  18,  IBIL) 

1.  Saijes  (J  52*)-~CoNBTBucTion— PAxnes  — 

Evidence. 

In  an  action  for  the  price  of  goods  sold, 
evidence  Aeld  to  sustain  a  finding  that  plaintut 
acted  for  himself  In  making  the  sale,  and  not 
for  another. 

[Ed.  Note,— For  other  cases,  see  Sales.  Dca 
Dig.  S  62.*] 

2l  Appeal  and  Eebob  (I  1(KS6*)— Habmuss 
Ebbob— Exclusion  or  Evidence. 

In  an  action  For  the  price  of  goods,  in 
which  defendant  claimed  that  plaintiff  was 
acting  for  another  In  making  the  sale,  defend- 
ant's manager  was  asked  whether  he  knew 
before  the  orders  were  given  that  plaintiff  per- 
sonally supplied  tba  goods,  which  question  was 
exclttifed  as  calling  for  a  conclaaion.  BeU.  tbst, 
since  the  answer  would  at  most  have  shown 
that,  though  defendant  conducted  the  tran&At- 
tion  with  plaintiff  personally,  its  manager  mere- 
ly sttpposed  plaintiff  was  acting  as  agent, 
error  in  excluding  the  question  could  not  hare 
prejudiced  defendant 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Dec.  Dig.  1  1056.*] 

3.  TbIAL  a  191*)— iHSTBUCnOKS— Ghaboe  OS 

Facts. 

In  an  action  by  C.  for  the  price  of  goodft. 
in  which  defendant  claimed  that  plaintiff  acted 
as  agent  for  N.  in  making  the  sale,  the  court 
charged  that  plaintiff  was  a  separate  penton 
from  the  claimed  principal,  and  if  tbe  letter* 
from  it  as  to  the  contract  were  signed  "X^  by 
C,  Manager,"  they  were  the  letters  of  N.,  and 
not  of  puintiff,  and,  if  the  letters  as  to  tb« 
sale  of  the  goods  were  merely  signed  by  pla'o- 
tiff's  name  witbont  anything  Indicatiog  tlut 
he  signed  for  N.,  they  were  not  the  letter)  erf  N.^ 
but  of  plaintiff.  Held,  that  the  instmctioo  was 
erroneous  as  being  upon  tbe  facta. 

[Ed.  Note.— For  other  cases,  see  Trill,  Cent 
Dig.  S8  439-141,  446-464;  Dec  Dig.  I IM.*] 
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4.  APPBA.L    ATID    ERBOB   ($    1068*)— H ASHLESS 
KbBOBt— InSTBDCTIONS  ON  FACTS. 

Tbe  error  in  tbe  iostructiOB  conid  not  bave 
prejudiced  defendant;  all  of  the  evidence  in- 
troduced on  the  question  of  agency,  if  believed, 
reqairinx  a  finding  that  plaintiff  was  not  the 
igeot  of  N.  In  making  the  sale. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |i  422B-^S:  Dee.  Dig.  S 
1068.*] 

5.  Appbai.  and  Ebbob  a  1068*)— Hashlebb 

ESBOB^I  NSTRVCnONS. 

Error  in  an  instruction  in  charging  as  a 
mstter  of  law  what  the  uncontradicted  evidence 
shows  as  a  matter  of  fact  is  not  prejudicial. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  4225-4228;  Dee.  Dig.  { 
1068.*] 

6L  Tbiaz.  (I  194*)  —  lusTRuoiiOMS  —  Ghabgbs 
OS  Factb. 

In  an  action  for  the  price  of  goods,  in 
whidi  defendant  claimed  that  plaintiff  was  act- 
ing for  N.  in  making  the  sale,  the  court  charg- 
ed that  plaintiff  was  "a  separate  and  distinct 
person  from  N.,"  and  If  the  letters  relating  to 
tbe  sale  were  signed  b;  plaintiff  alone,  and 
not  for  N.,  they  were  letters  of  plaintiff,  and 
not  of  N.  Held,  that  the  jury  were  not  in- 
stnicted  by  the  gaoted  phrase  that  plaintiff 
was  not  acting  for  N.  In  writing  tbe  letters ; 
it  merely  stating  tbe  evident  fact  that  plain- 
tiff as  an  Individnal  was  .a  aeparate  person 
from  N. 

[Ed.  Notftr— For  other  caaei,  see  Trial,  Dec 
IMg.  I  194.*] 

7.  Saub  (S  864*)— IvnBuonoHB— Atfuca- 
BiLiTT  TO  Evidence. 

In  an  action  for  the  price  of  goods  sold, 
defendant  claimed  that  plaintiff  sold  them  as 
sgent  for  N..  and  also  alleged  as  a  counter- 
daim  tba^  before  the  sale,  plaintiff  and  other 
corporations  bad  formed  and  that  tt  had 
execated  a  contract  with  defendant  for  the 
sale  of  certain  cases,  which  it  had  refused  to 
perform,  to  defendant's  damage.  The  court 
instructed  that,  miless  the  jarv  found  that 
plaintiff  acted  for  N.  in  selling  toe  goods,  they 
should  disregard  all  testimony  as  to  dealings 
N.  may  have  had  with  defendant  and  of  any 
suit  brought  by  defendant  against  It.  Held, 
that  the  mstruction  was  proper,  since  the  evi- 
dence referred  to  therein  was  Immaterial  if 
plaintiff  did  not  act  for  N.  In  selling  the  goods. 

[Ed.  Note.~For  other  caaes,  see  Sales,  Dee. 
Dig.  S  364.*] 

&  INTEBEST  (8  19*)— Unliquidated  Deuand, 
In  an  action  on  a  contract  for  the  price 
of  goods  as  fixed  by  the  contract,  which  re- 
quired the  freight  charges  to  be  paid  by  the 
buyer,  and  deducted  from  the  gross  price,  the 
seller  was  entitled  to  interest  on  tbe  amount 
awarded  for  tbe  goods  after  tlie  freight  charges 
paid  were  deducted;  a  contention  that  ue 
claim  was  nnliquidated  because  defendant  was 
only  entitled  to  deduct  reasonable  freight  charge 
es  irrespective  of  the  amount  paid  oeinj;  un- 
tenable, especially  where  the  seller  himself 
selected  the  route  of  sbipment,  thereby  practic- 
ally fixing  the  charges  since  the  jury  must 
necessarily  have  found  that  the  amount  paid 
was  resaonable,  and  interest  would  be  allow- 
able even  if  the  claim  were  strictly  an  unliq- 
nidated  demand,  the  exact  amount  of  tbe  charg- 
es being  known  to  the  buyer. 

[Ed.  Note^For  otlier  cases,  see  Interest, 
Cent  Dig.  II  36-49;  Dec.  Dig.  1 19.*] 

9.  Intkkest  d  19*)— Unliquidated  Demand. 

While  as  a  mle  interest  is  not  allowable 
on  unliquidated  claims.  It  may  be  allowed  where 


the  person  liable  knows  the  exact  amount  of 
liis  indebtedness, 

[Ed.  Note.— For  oOisr  cases,  see  Interest, 
Gent  Dig.  H  35-40;  Dee.  Dig.  |  19.*] 

10.  Sales  (|  364*)— Action  fob  Price— In- 
sxBUcnoNs— Appligabilitt  to  Evidence. 
In  an  action  for  the  price  of  goods  sold 
In  which  defendant  cUiimed  that  plaintiff  acted 
for  N.  in  making  the  sale,  snd  set  up  a  count- 
erclaim against  N.,  defendant  requested  an  in- 
struction that,  if  it  intended  the  orders  to  be 
for  N.  which  plaintHf  knew  when  they  were 
given,  N.  eoula  not,  In  order  to  defeat  defend- 
ant's counterclaim  against  it,  turn  the  orders 
over  to  plaintiff  or  any  one  else  without  de- 
fendant's consent,  and,  if  it  did  so,  defendant 
could  set  off  ttw  price  against  any  amount  due 
it  from  N.  In  an  action  by  plaintiff  for  the 
price.  Held,  that  the  Instruction  was  properly 
refused  as  not  supported  by  any  evidence ;  tbe 
only  evidence  soowing  defendant's  intention 
that  the  orders  should  be  filled  by  M.  being 
the  possible  inference  from  tbe  fact  that  de- 
fendant had  previously  bad  similar  tiansactions 
with  N.  through  plaintiff  as  its  manager. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  364.*] 

Appeal  from  Superior  Gourt,  City  and 
Gounty  of  San  Francisco ;  Geo.  A.  Sturte- 
Tant,  Judge. 

Action  by  A.  A.  Courteney  against  tbe 
Standard  Box  Gompany.  Judgment  for 
plaintiff,  and,  from  an  order  denytag  defend- 
ant's motion  for  a  new  trial,  It  appeals.  Af- 
firmed. 

P.  Ij.  Benjamin,  tot  appellant  B.  M.  Sims, 

for  respondent 

HARCP,  J.  This  Is  an  action  by  plaintiff  to 
recover  the  sum  of  $3,509.^  alleged  to  be 
due  and  owing  from  defendant  to  plaintiff 
for  certain  goods  sold  and  delivered  to  the 
former  by  the  latter.  The  cause  was  tried 
by  a  jury  by  whom  a  verdict  was  returned 
in  favor  of  plaintiff  for  the  sum  of  $2,808.08. 
Judgment  was  altered  accordingly. 

The  defendant  prosecutes  this  appeal  from 
the  order  denying  its  motion  for  a  new  trial, 
and  complains:  (1)  That  the  evidence  Is  In- 
sufficient to  jnstify  the  verdict  <2)  That  the 
court  erred,  to  its  prejudice,  In  certain  rnl- 
iagB  upon  questions  Involving  the  admissi- 
bility of  certain  testimony.  @)  That  tbe 
court  in  Its  charge  misdirected  tbe  Jniy  upon 
matters  of  law. 

The  complaint  Is  In  two  counts,  viz.:  Tte 
one  declaring  upon  the  contract,  and  the  sec- 
ond setting  up  the  IndebtedneBS  In  the  form 
of  a  common  count 

After  averring  that  the  defendant,  a  corpo- 
ration, Is  and  was,  at  the  time  of  the  com- 
mencement of  this  action  and  for  some  time 
prior  thereto,  engaged  In  business  in  the  city 
of  San  Francisco,  tbe  complaint  alleges  that 
"between  the  81st  day  of  August,  1006,  and 
the  20th  day  of  November,  1906,  at  the  city 
and  county  of  San  Francisco,  plaintiff  sold 
and  delivered  to  defendant,  at  defendant's 
special  Instance  and  request,  certain  goods," 
etc.,  and  then  follows  an  Itemized  statement 
of  the  goods  so  sold  and  delivered. 
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In  order  that  certain  aTermmts  of  and  the 
Issues  raised  by  the  answer  may  be  the  bet- 
ter understood,  It  should  be  here  stated  that 
it  appears  that  the  plaintiff,  on  receiving 
from  the  defendant  the  order  for  the  goods 
mentioned  in  the  complaint,  purchased  the 
same  from  a  concern  known  as  the  Mult- 
nomah Lumber  &  Box  Company,  and  there- 
upon ordered  the  latter  to  ship  said  goods  to 
defendant,  at  San  Francisco,  as  direct  from 
himself.  The  defendant  does  not  deny  or 
dispute  Its  Indebtedness  to  some  one  for  the 
goods  described  in  the  complaint;  but  Its 
coDtentlon  is  that  plaintiff,  in  said  transac- 
tion was  acting  only  and  solely  for  a  corjx)- 
ration  named  and  known  as  the  Northern  Box 
Manufacturers'  Agency,  and,  consequently 
not  for  himself  In  his  Individual  right  In 
consonance  with  this  theory,  the  answer,  he- 
sides  specifically  denying  the  averments  of 
both  counts  of  the  complaint,  sets  up  a  coun- 
terclaim, alleging,  in  this  connection,  that  the 
plaintiff  and  the  said  Multnomah  Lumber  & 
Box  Company  and  a  number  of  other  corpo- 
rations engaged  in  like  business,  all  said  cor- 
porations being  specifically  named  in  the 
answer,  had  prior  to  the  time  at  which  the 
transactions  upon  which  this  action  Is  found- 
ed took  place  formed  themselves  into  a  cor- 
poration under  the  name  of  the  "Northern 
Box  Manufacturers'  Agency,"  and  under  that 
name  the  plaintiff  and  all  said  corporations 
are  and  ever  since  have  beea  associated  to- 
gether in  the  transaction  of  business.  It  Is 
alleged  that  at  the  times  that  the  goods  men- 
tioned in  the  complaint  were  ordered  by  and 
sold  and  delivered  to  defendant  the  plaintiff 
was  secretary  and  business  agent  of  said 
Northern  Box  Manufacturers'  Agency,  and 
that  in  such  capacity  sold  and  dellrered,  for 
and  in  behalf  of  said  corporatloo,  the  goods 
described  in  the  complaint 

With  respect  to  the  alleged  counterclaim, 
the  answer  alleges  that  on  the  1st  day  of 
March,  1906,  at  the  city  and  county  of  San 
Francisco,  "the  said  parties  so  as  aforesaid 
associated  in  business  together  under  the 
said  name  of  the  Northern  Box  Manufactur- 
ers' Agency,  as  said  Northern,  etc..  Agency, 
entered  into  a  contract  in  writing  with  de- 
feodant"  by  the  terms  of  which  said  agency 
(for  brevity  we  shall  hereafter  so  refer  to 
said  last  mentioned  corporation)  agreed  to 
sell  and  deliver  to  defendant  200,000  stand- 
ard 214-Ponnd  cases  at  certain  prices  speci- 
fied in  said  contract,  that  said  agency  failed 
and  refused  to  execute  the  terms  of  said  coa- 
tract  on  its  part  and  that  defendant  was 
thereby  damaged  in  the  sum  of  ¥14,000. 

From  the  foregoing  statement  of  the  issues 
It  1b  to  be  observed  that  the  punctum  saiiens 
of  the  problem  submitted  by  the  pleadings 
for  solution  by  the  Jury  was  whether  the 
plaintiff  in  the  sale  and  delivery  to  defend- 
ant of  the  goods  referred  to  In  the  complaint 
was  acting  for  himself  or  only  as  the  agent 
of  said  agency. 

In  order  to  support  Its  counterclaim,  It  was 


obviously  necessary  for  the  defendant  to  es- 
tablish its  theory  that  plaintiff  in  the  sale  of 
the  goods  described  in  the  complaint  was  act- 
ing for  and  as  the  representative  of  said 
agency,  and  not  for  himself  individually,  and 
in  attempting  to  sustain  such  theory  it  seems 
to  have  confined  its  evidence  almost  solely 
to  the  proof  of  its  claim,  as  alleged  In  the 
answer,  that  the  Multnomah  Lumber  &  Box 
Company,  from  which,  as  we  have  seen, 
plaintiff  purchased  the  goods  sold  and  deliv- 
ered by  blm  to  defendant  was  at  the  time  of 
such  sale  and  delivery  a  component  part  of 
and  therefore  associated  with  said  agency  in 
the  business  of  manufacturing  and  aelling 
the  kind  of  goods  described  in  the  complaint 
Manifestly  the  effect  of  such  proof  could  on- 
ly be  to  establish  a  fact  from  which  a  very- 
strong  Inference  might  have  been  drawn  that 
the  plaintiff  in  the  transaction  of  which  this 
litigation  Is  the  outgrowth  was  not  operat- 
ing for  himself  In  his  Individual  capacity  but 
merely  r^resentlng  as  manage  or  aeent 
said  agency. 

1.  In  considering  whether  there  is  suffi- 
cient evidence  to  support  the  verdict  It  is 
not  deemed  requisite  to  do  more  than  refer 
to  the  testimony  in  this  opinion  in  a  general 
way.  The  Jury  found,  upon  suflBdent  evi- 
dence, as  we  shall  presently  perceive,  not 
only  by  tbelr  general  verdict,  but  also  by 
their  answers  to  certain  particular  questions 
of  fact  submitted  to  them  by  the  court  against 
the  theory  Qi>on  which  the  defendant  under- 
took to  resist  the  right  of  plaintiff  to  main- 
tain this  action  in  his  own  right  The  par- 
ticular questions  of  fact  so  submitted  and 
tlie  answers  thereto  are  as  follows: 

"(1)  Did  defmdant  order  the  goods  de- 
scribed In  the  complaint  from  A.  A.  Cour- 
teney?    Answer:  Yes. 

"(2)  Did  A.  A.  Courteney  order  the  goods 
described  In  the  complaint  from  the  Mult- 
nomah Lumber  &  Box  Company?  Answer: 
Yes. 

"(3)  Were  the  goods  ordered  from  the  Mult- 
nomah Lumber  &  Box  Company  ciiarged  by 
them  to  A.  A.  Courten^  under  the  name  of 
Western  Veneer  &  Basket  AgraicrT  Answer: 

Yes. 

"(4)  Did  A.  A.  Courten^  pay  *the  Multno- 
mah Lumber  &  Box  Company  for  the  goods 
described  in  the  complaint?  Answer:  Yes. 

"(5)  Was  the  Multnomah  Lumber  &  Box 
Company  associated  In  business  with  the 
Northern  Box  Manufacturers*  Agency  and  a 
member  of  said  Agency?   Answer:  No. 

"(6)  Did  A.  A.  Courteney  have  any  con- 
nection with  the  Northern  Box  Manufac- 
turers' Ag«icy  other  than  as  a  salaried  em- 
ploye? Answer:  No." 

Thus  it  is  to  be  noted  that  the  Jury  made 
express  findings  negativing  all  the  issues  of 
fact  essential  to  the  support  of  dtfwdant's 
counterdalm. 

The  evidencev  consisting  pertly  of  the 
letters  which  passed  between  the  plaintiff 
and  defendant,  shows  that  the  defendant 
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first  addressed  a  letter  to  plaintiff,  osten- 
sibly not  08  manaser  of  tbe  agency,  asking 
for  Quotations  on  the  goods  itemized  in  the 
complaint;  that  thereafter  considerable  cor- 
reslWDdence,  culminating  In  the  giving  of  the 
orders  to  plaintiff  by  defendant,  passed  be- 
tween the  parties;  that  the  letters  address- 
ed to  defendant  relative  to  the  goods  by 
plaintiff  were  signed  by  the  latto:  In  bis 
own  name:  that  at  the  time  these  orders 
were  given  and  accepted  by  plaintiff  the 
agency  bad  ceased  to  do  business,  but  that 
plaintiff,  who  had  been  Its  secretary  and 
manager,  remained  with  tbe  concern  until 
December,  1906,  for  the  sole  purpose  of  wind- 
ing up  ita  affairs.  Plaintiff  tesUSed  that 
Bald  agency  acc^ted  no  new  business  after 
Jnly  1,  1006,  and  in  this  he  was  corrobo- 
rated by  the  witness  Taylor,  who  bad  up  to 
July  1.  1906,  acted  as  a  clerk  and  bookkeep- 
er for  said  agency  under  the  direction  of 
plaintiff.  Plaintiff  further  testified  that  he 
had  been  engnged  In  the  box  shook  business 
for  himself  since  July  1,  1906,  and  prior  to 
that  time  had  transacted  business  Indepen- 
dently of  tbe  agency  under  the  name  of  the 
Western  Veneer  &  Basket  Company.  It  was 
upon  the  letterheads  of  this  company  that 
he  bad  carried  on  the  correspondence  with 
defendant  relative  to  the  sale  of  the  goods 
described  In  the  complaint 

Upon  receiving  the  request  for  quotations 
on  said  goods  from  defendant,  plaintiff  ne- 
gotiated with  the  Multnomah  Lumber  &  Box 
Company  for  its  prices  for  the  class  of 
goods  ordered  by  defendant,  and  upon  recdv- 
Ing  a  reply  from  aaid  company,  disclosing 
said  prices,  communicated  the  same  to  de- 
fendant Tbe  latter  accepted  the  quotations 
thu«  offered  by  plaintiff,  and  ordered  the 
sblpment  of  the  goods,  and  tbe  latter  there- 
upon directed  the  Multnomah  Company  to 
ship  the  goods  to  defendant  Plaintiff  de- 
clared that  neither  he  nor  the  Multnomah 
Lumber  &  Box  Company  was  ever  a  monber 
of  the  agaicy.  He  fnrtbw  testified  that  he 
made  payments  to  the  Multnomah  Company 
on  acTOunt  of  the  goods  dellTered  to  the  de- 
fendant 

F.  A.  Donty,  business  manager  of  the 
Multnomah  Company,  testified  that  his  com- 
pany had  had  dealinga  with  the  agtticy,  but 
only  as  one  person  with  another;  that  the 
Multnomah  Company  was  never  at  any  time 
a  member  of  the  agency;  that  the  account  for 
tbe  goods  In  question  was  kept  on  his  com- 
pany's books  against  the  Western  Yoieer  ft 
Basket  Company  ''because  that  is  A.  A. 
Conrteney."  He  stated  ttiat  Courteney  made 
tbe  following  payments  to  his  company  on 
account  of  the  goods  sold  and  shipped  to 
defendant:  on  Dec«nber  20,  1900,  fl,000: 
January  17,  1907,  f53^;  January  23,  1907, 
91.000:  March  13,  1907,  $760. 

[1]  There  is  other  testimony  which  cor- 
Tob<mites  the  plaintiff  in  the  statement  that 
tbe  transaction  In  question  was  conducted 
for  hims^  IndlTldually,  but  the  foregoing 


brief  rteumd  of  tbe  evidence  Is  regarded  as 
sufficient  to  disclose  that  the  conclusion 
reached  by  the  jury,  as  evidenced  by  their 
general  verdict  as  well  as  by  their  answers 
to  the  particular  questions  of  fact  which 
they  were  required  to  answer.  Is  abundantly 
supported  and  clearly  justified.  As  stated 
defoidant  sought  to  show  that  tbe  transac- 
tion was  with  the  agency  principally  by  proof 
that  the  Multnomah  Lumber  &  Box  Com- 
pany was  a  member  of  said  agency  at  the 
time  tbe  goods  were  ordered,  sold,  and  de- 
livered. Some  testimony  was  received  on 
behalf  of  defendant  disclosing  defendant's 
prior  dealings  with  plaintiff  as  the  business 
mahager  of  said  agency  and  the  customary 
manner  In  which  sudi  transactions  were 
prosecuted.  The  object  of  such  testimony 
was,  of  course,  to  thus  prove  circumstances 
tending  to  establish  defendant's  contention 
that  in  the  transaction  involved  here  plain- 
tiff was  sUll  acting  for  said  agency.  But 
this  proof,  like  that  offered  and  received  In 
suppdrt  of  the  claim  that  the  Multnomah 
Company  was  a  part  or  member  of  said 
agency,  appears  from  tbe  record  to  be  ex- 
ceedingly frail,  and  evidently  was  so  valued 
by  the  Jury.  At  any  rate,  the  sitaation  as 
presented  by  the  record  with  regard  to  the 
proofs  Is  such  as  to  bring  the  case  clearly 
within  4he  rule  that  must  be  Invoked  and 
applied  where  a  substantial  conflict  arises  in 
tbe  evldencb 

it]  2.  The  rulings  cf  the  court  excluding 
answers  to  certain  qnesUona  propounded  to 
the  witness,  MerllHon,  manager  of  defendant, 
by  the  latter's  attorney,  uid  which  rulings  are 
declared  to  be  erroneous,  are.  In  any  event, 
without  prejudice.  Most  of  the  questions 
asked  were,  in  effect,  whether  the  witness 
had  any  information  or  knowledge  before  or 
at  the  time  the  orders  were  given  for  tbe 
goods  and  the  same  were  sold  and  delivered 
or  until  a  certain  letter  was  received  by  de- 
fendant from  plaintiff,  dated  December  17, 
1906.  that  plaintiff  personal^  and  for  himself 
supplied  defendant  with  the  goods  Involved  in 
the  controversy.  To  each  of  the  questions. 
80  asked  an  objection  upon  the  ground  that 
it  called  for  the  opinion  and  conclusion  of  the 
witness  was  sustained  hy  the  court  While 
none  of  these  qnestlom^  with  a  single  excep- 
tion, is,  upon  its  face,  amnuble  to  the  ob- 
jection that  it  called  for  eUber  the  oj^nlon 
or  conclusion  of  the  witness,  still,  had  the 
court  allowed  them  to  be  answered,  tile  most 
that  conld  have  been  thereby  shown  was  that, 
althon^  the  defendant  conducted  the  trans- 
action personally  with  plaintiff,  its  manager 
did  not  know  that  in  the  transaction  tbe 
plaintiff  was  acting  for  himself  In  his  hidlvld- 
nal  right,  but  8uiq;>osed  that  therein  he.  was 
only  representing,  as  agent  the  Northern 
Box  Manufacturers'  Agen^.  It  Is  plainly 
apparent  that  testimony  disclosing  what  the 
manager  of  defendant  did  not  himself  know 
or  had  not  learned  until  a  certain  time  with 
respect  to  that  mattw  would  have  very  slight* 
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If,  indeed,  any,  tendency  to  prove  that  Conrt- 
eney  was  not  operating  In  his  own  behalf. 
Individually,  In  the  sale  of  the  goods  to  de- 
fendant. Therefore,  even  though  It  may 
Tightly  be  said,  In  strictness,  that  the  trial 
court  should  have  allowed  answers  to  some  of 
the  questions  here  referred  to,  It  cannot  be 
held  that  its  refusal  to  do  so  could  have  had 
the  effect  of  seriously  affecting  defendant's 
substantial  rights. 

3.  The  complaint  urged  against  the  action 
of  the  court  in  the  giving,  the  rejection,  and 
the  modification  of  certain  instructions  is 
without  substantial  merit.  We  shall  not  at- 
tempt to  give  all  the  assignments  under  this 
head  special  consideration.  It  will  be  stiffl- 
clent  to  say  ae  to  most  of  the  objections  In- 
volving the  matter  of  instructions  that  a  crit- 
ical examination  of  the  entire  charge  of  the 
court  Justifies  us  in  declaring  that  therein 
all  the  principles  of  law  pertinent  to  the  Is- 
sues as  tendered  by  the  pleadings  and  brought 
out  by  the  evidence  end  essential  to  an  Intel- 
ligent and  Just  consideration  by  the  Jury  of 
the  whole  case  as  made  out  by  the  proofs 
were,  generally  speaking,  expounded  correctly 
and  in  language  of  marked  perspicuity. 

We  shall,  however,  particularly  notice  a 
a  few  of  the  very  many  objections  against 
the  action  of  the  court  In  this  regard.  The 
most  serious  of  these  In  our  opinion  is  the 
objection  involving  the  attack  upon  the  fol- 
lowing instruction  given  by  the  court:  "You 
are  instructed  that  A.  A.  Courteney  is  a  sepa- 
rate and  distinct  person  from  the  Northern 
Box  Manufacturers'  Agency,  and  If  you  find 
that  the  letters  from  the  Northern  Box  Manu- 
facturers' Agency  relative  to  the  contract  of 
Mardi  1,  1906,  were  signed  'Northern  Box 
Manufacturers'  Agency,  by  A.  A.  Courteney, 
Manager,'  they  were  the  letters  of  the  North- 
em  Box  Manufacturers*  Agency,  and  not  the 
letters  of  Mr.  Courteney ;  and  If  you  find 
that  the  letters  relative  to  the  sale  of  the 
goods  described  in  the  complaint  were  signed 
'A.  A.  Courteney,'  and  there  was  nothing  in 
the  letters  indicating  that  they  were  signed 
by  A.  A.  Courteney  for  the  Northern  Box 
Manufacturers'  Agency,  such  letters  are  the 
letters  of  A,  A.  Courteney,  and  not  the  letters 
of  the  Northern  Box  Manufacturers'  Agency." 

[31  The  foregoing  part  of  the  court's  charge 
Is  criticised  as  involving  an  instruction  to  the 
Jury  upon  a  question  of  fact,  and,  while  the 
criticism  is  well  founded,  we  think  the  error, 
In  view  of  the  evidence.  Is  without  prejudice. 

[4]  It  cannot  be  said  as  a  matter  of  law, 
because  the  letters  passing  from  plaintiff  to 
defendant  relative  to  the  sale  of  the  goods 
were  signed  by  him  without  Indicating  by 
express  words  that  In  said  transaction  he  was 
representing  said  agency  as  its  agent,  that  he 
was  not  so  acting  for  that  corporation,  but 
that  from  such  manner  of  signing  his  name 
he  was  conducting  the  transaction  solely  for 
himself  or  in  his  Individual  capacity.  In 
other  words,  it  does  not  necessarily  follow, 
either  as  a  matter  of  fact  oi  aa  a  matter  of 


law,  that  the  plaintiff  was  In  said  transaction 
acting  solely  for  himself  merely  because  he 
signed  his  own  Instead  of  the  name  of  the 
agency  to  the  letters  addressed  by  him  to 
defendant  relative  to  the  sale  of  the  goods. 
The  letters  referred  to  were  as  a  matter  of 
fact  signed  by  Courteney  apparently  in  his 
Individual  capacity — ^that  Is,  they  were  signed 
by  blm  apparently  not  as  manager  of  the 
agency,  nor  In  any  other  manner  Indicating 
that  they  were  written  by  blm  as  an  official 
of  that  corporation — but  the  fact  that  they 
were  so  signed  constituted  only  a  circum- 
stance supporting  the  theory  upon  which 
plaintiff  Instituted  this  action,  and  clearly  it 
was  for  the  Jury,  and  not  for  the  court,  to 
determine  its  probative  value.  Neither,  on 
the  other  hand,  would  It  have  been  conclusive 
proof  or  true  as  a  matter  of  law  that  plaintiff 
was  acting  for  the  agency  had  he  signed  bla 
name  to  the  letters  as  its  agent  or  manager. 

But,  as  stated,  we  cannot  perceive  how  the 
Instruction  could,  In  view  of  the  evidence, 
have  exercised  a  substantia]  or  any  significant 
influence  on  the  jury  In  their  deliberations 
upon  their  verdict  As  before  shown,  the 
efforts  of  the  defendant  to  establish  its  claim 
that  In  the  purchase  of  the  goods  described 
in  the  complaint  it  was  not  dealing  with 
plaintiff,  as  an.  individual,  were  almost  en- 
tirely directed  to  proof  of  the  connection, 
as  a  business  associate,  of  the  Multnomah 
Company  with  said  agency,  and  in  this  de- 
lendant  signally  failed  to  establish  its  con- 
tention. Indeed,  the  only  testimony  upon 
that  vital  point  of  the  controversy  worthy 
of  characterization  as  testimony  came  from 
plaintiffs  side,  and  thereby  it  seems  to  have 
been  directly  and  positively  shown  that  nei- 
ther the  Multnomah  Company  nor  plaintiff 
himself  was  a  member  of  the  agency,  but  that 
the  former  had  never  bad  any  connection 
therewith  as  a  business  associate.  In  short, 
apart  from  proof  of  the  fact— in  truth,  of  the 
admission  of  the  plaintiff  himself — that  the 
latter  was  secretary  and  business  agent  of 
the  agency,  and  the  further  fact  that  de- 
fendant had  had  dealings  with  the  agency 
while  plaintiff  was  its  manager,  there  Is  not 
a  circumstance  or  fact  developed  by  defend- 
ant from  which  the  Jury  woul^  have  been 
warranted  In  Inferring  that  the  plaintiff.  In 
the  sale  of  the  goods,  was  acting  for  the 
agency. 

The  testimony  of  the  plaintiff  was,  as  we 
have  seen,  that  the  agency  had  absolutely 
nothing  to  do  with  tbe  sale  of  the  goods.  The 
testimony  of  the  manager  of  the  Multnomah 
Company  was,  as  likewise  has  been  seen,  that 
plaintiff  bought  the  goods  from  his  company, 
that  they  were  charged  against  plaintiff,  that 
the  latter  made  certain  payments  thereon, 
and  that  said  company  had  no  connection  ftt 
that  or  any  other  time  with  the  agent?.  As 
stated,  this  testimony  stands  In  the  record 
without  the  slightest  contradiction  afflrm*- 
tlvely.  Thus  It  is  to  be  seeu  that  the  manner 
of  tbe  signing  of  the  lectos     plaintiff  It  In 
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perfect  hBrmony  with  the  apparently  tmcon- 
troverted  testimony  that  the  transaction,  on 
plaintiff's  part,  was  conducted  by  him  for 
himself  and  not  for  the  agency. 

Upon  the  record  as  thus  outlined,  the  qnes- 
tlon  with  the  Jury  was  not  whether  It  had 
been  shown  that  plaintiff  did  not  act  for  him- 
self»  but  for  the  agency,  for,  as  seen  there  was 
no  affirmative  showing  which  woald  Justify 
Bocti  Inqnlry,  but  whether  the  testimony  di- 
rectly showing  that  he  was  acting  for  himself 
and  not  as  a  representative  of  the  agency  was 
to  be  believed.  If  the  Jury  believed  plaintiff 
and  the  manager  of  the  Multnomah  Company, 
as  manifestly  they  did,  then  there  was  no 
other  verdict  that  they  could  have  Justly  re- 
turned than  the  one  to  which  exceptions  are 
liere  Interposed.  In  other  words,  the  only 
evidence  affirmatively  brought  to  their  atten- 
tion npon  the  vital  issue  submitted  here  was 
that  produced  by  plaintiff  in  support  of  his 
contention,  and  the  verdict  must  necessarily 
have  been  for  plaintiff  on  that  evidence  or 
for  defendant  because  said  evidence  was 
lacking  in  the  power  of  persuasion.  As  sug- 
gested, if  that  evidence  disclosed  the  truth 
of  tbe  transaction,  then  the  letto's  addressed 
by  plaintiff  to  defendant  were  written  as  his 
(plaintiff's)  individual  letters.  Under  the 
foregoing  analysis  of  the  evidence,  the  In- 
Btmctlon  under  review,  though,  strictly  speak- 
ing, erroneous,  could  not  In  our  opinion,  have 
operated  prejudicially  against  the  defendant 

[S]  Where,  as  here,  the  evidence  supporting 
tbe  verdict  appears  to  stand  without  substan- 
tial contradiction,  the  verdict  thus  reached 
Bbonld  not  be  set  aside  because  of  an  instruc- 
tion whldi,  though  erroneous  for  dealing  with 
a  question  of  fact,  contrary  to  the  mandates 
of  the  Constitution,  accords  perfectly  with 
sncli  evidence.  In  other  words,  where,  as  In 
tbe  case  In  this  instauce,  the  Instruction 
states  as  a  matter  of  law  what  tbe  evidence, 
witbout  apparent  contradiction,  discloses  as 
a  matter  of  fact,  it  cannot  be  held  by  this 
court  that,  on  such  a  state  of  tbe  record,  a 
different  verdict  would  have  been  returned 
but  for  such  erroneous  Instruction. 

[S]  The  Instruction  Is  further  condemned 
because  it  declares  that  "A.  A.  Courteney  Is 
a  B^arate  ahd  distinct  person  from  the 
Northern  Box  Manufacturers'  Agency";  tbe 
claim  being  that  thus  the  Jury  were  In  effect 
told  that  Conrteney,  In  writing  the  letters  to 
tbe  defendant  concerning  the  transaction, 
was  not  acting  for  said  agency.  We  do  not 
mo  understand  that  language  of  tbe  instruc- 
tion. By  the  InstmcUon  the  court  undoubt- 
edly intended  only  to  declare  as  a  matter  of 
law  what  Is  certainly  true  as  a  matter  of 
fact  that  Conrteney.  as  an  Individual,  Is  a 
separate  and  distinct  person  from  the  agency, 
a  corporation,  and  that,  as  an  Individual, 
bad  a  right  to  do  business  for  himself,  not- 
withstanding his  official  connection  with  said 
corporation.  The  antithesis  of  this  proposi- 
tion would  obviously  not  be  true  or  correct 
eitber  as  a  matter  of  law  or  of  fact.  If  the 


court  bad  said  that  **A.  A.  Conrteney,  as 
agent  or  manager  of  said  agency  and  said 
agency  were  separate  and  distinct  persons," 
the  criticism  of  the  Instruction  would  then 
have  been  Just  and  well  founded;  bnt  the 
Instruction  does  not  so  declare  and  could 
not  have  been  so  understood  by  the  Jury. 

[7]  The  court  very  properly  instructed  the 
Jury  that,  unless  they  found  that  the  plaintiff 
In  the  sale  of  the  goods  acted  for  the  agency, 
they  should  "disregard  all  testimony  with 
respect  to  any  dealings  it  may  have  bad 
with  defendant  and  of  any  suit  defendant 
may  have  brought  and  maintained  against 
said  agency."  Said  instruction  had  particu- 
lar reference  to  tbe  counterclaim  set  up  by 
defendant.  The  only  theory  admittedly  upon 
which  the  connterclalm  could  liave  been  sus- 
tained was,  as  seen,  that  the  plaintiff  con- 
ducted the  transactions  Involved  here  as 
agent  and  on  behalf  of  said  Box  Manufac- 
turers' Agency,  and,  unless  that  fact  could 
be  shown,  evidence  addressed  to  the  proof 
of  the  counterclaim  pleaded  by  defendant 
was  very  clearly  entitled  to  no  consideration 
whatever  by  the  Jury  In  the  determination 
of  what  their  verdict  should  he.  There  was 
and  is  no  claim  that  plaintiff,  as  an  individ- 
ual, had  any  connection  with  the  transactions 
from  which  the  alleged  counterclaim  arose. 
Of  course,  It  was  for  the  Jury  to  first  ascer- 
tain and  determine  whether  the  real  party 
in  interest  In  the  action  was  said  agency 
or  plaintiff  himself,  and  if,  as  obviously  they 
did,  they  found  that  the  agency  had  nothing 
to  do  with  the  transactions  on  witich  this 
action  is  based,  why  should  they  give  consid- 
eration to  an  Irrelevant  and  Immaterial  ls< 
sue?  The  court  did  not  take  from  the  jury 
by  this  or  the  Instruction  Just  previously  con- 
sidered the  right  and  the  duty  of  determining 
the  qaestlon  of  fact  whether  the  agency  or 
the  plaintiff  was  the  party  wltb  whom  de- 
fendant had  the  dealings  which  constitute  the 
subject  of  thlB  action. 

[I]  It  is  further  contended  with  seeming 
earnestness  that  the  Instruction  as  to  the  in- 
terest to  which  the  court  conceived  the 
plaintiff  would  be  entitled  on  any  verdict  or 
Judgment  which  might  properly  be  awarded 
to  him  under  the  evidence  Involves  a  misap- 
plication of  the  law  In  that  respect;  the  con- 
tention being  that,  because  of  the  nature  of 
the  contract  between  the  parties,  the  plain- 
tiff was  entitled  to  no  interest  at  all. 

The  contract  stipulated  that  the  freight 
charges  for  the  transportation  of  the  goods 
from  Portland  to  San  Francisco  were  to  be 
paid  by  defendant  npon  receipt  of  the  same, 
and  were  to  be  deducted  from  the  gross  price 
of  said  goods.  The  evidence  disclosed — In 
fact,  it  was  practically  admitted,  as  Beards- 
ley,  secretary  of  defendant,  so  testlQed — that 
tbe  gross  sum  for  the  goods  at  the  prices 
quoted  to  defendant  by  plaintiff  amounted  to 
$8,590.82,  and  the  amount  of  the  freight 
charges  patd  by  the  defendant  was  $782.74, 
leaving  as  due  the  plaintiff  the  sum  <tf  $2,808.- 
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08,  the  sum  awarded  by  the  Jury.  The  court 
instructed  the  Jury  upon  the  qneBtlon  of  In- 
terest as  foUowB:  "The  situation  Is  that  the 
amount  of  the  goods  furnished  figured  up  to 
$3^.82,  the  amount  of  freight  was  $782.74, 
which,  being  deducted  from  the  price  of  the 
goods,  leaves  $2,808.0a  If  you  should  find 
that  A.  A.  Courteney  In  the  light  of  other 
Instmcttons  which  I  shall  give  yon  la  en- 
titled to  recover  as  plaintiff  in  this  case,  be 
will  be  entitled  to  recover  that  sum,  $2,808.08. 
and  also  Interest  from  the  date  of  the  com- 
mencement of  this  action,  November  27, 
1906."  The  argument  urged  against  said  In- 
struction or  the  allowance  of  interest  upon 
the  amount  awarded  by  the  jury  Is  that  the 
claim  of  plaintiff  constituted  an  uncertain 
and  onliquidated  demand,  made  so  by  the 
fact  that  the  sum  to  be  dediK^»d  on  account 
of  freight  charges,  to  be  paid  by  defendant, 
from  the  i^oss  mm  or  price  tot  which  the 
goods  were  sold,  cotdd  not  be  ascertained 
from  the  contract  itself;  that  the  defendant 
was  entitled  to  a  reduction  tat  reasonable 
freight -charges  only,  or  such  charges  as  the 
Jury  might  determine  from  ali  the  evidence 
were  reasonable,  although  such  finding  might 
be  for  an  amount  below  that  actually  paid 
by  defendant  Hence  it  Is  pointed  out  the 
court  erred  in  allowing  interest,  and  In  sup- 
port of  the  proposition  so  advanced  the  fol- 
lowing cases  are  cited :  Brady  v.  WUcoxson, 
44  Cal.  24S;  Cobum  v.  Goodall,  72  Gal.  609. 
14  Fac.  190.  1  Am.  St  Rep.  76;  Ooz  v.  Mc- 
Laughlin. 76  Cal.  60,  18  Pac.  100.  9  Am.  St 
Rep.  164;  Ferrea  v.  Chabot.  121  CaL  237,  53 
Pac.  689, 1092;  Erickson  T.  Stockton  ft  T.  0. 
B.  Ca,  148  CaL  206,  82  Pac.  961;  MacGom- 
ber  v.  Blgelow,  123  Gal.  635.  66  Pac.  449; 
Swtnnerton  v.  Argonaut  L.  ft  B..  112  Cal.  379, 
44  Pac  719. 

But  it  will  be  found  upon  an  examination 
of  these  cBsea  that  in  each  Instance  the 
action  was  upon  a  quantum  meruit  or  for 
tiw  recovery  of  the  reasonable  value  of 
goods  sold  and  delivered  or  services  roidered, 
and  they  are  therefore  not  in  point 

In  the  case  at  bar  the  prices  for  tiie  goods 
sold  and  delivered  to  defendant  and  accepted 
by  it  were  deflnltdy  fixed  and  agreed  upon 
In  the  contract  and  the  time  for  jnymenta 
definitely  fixed  and  spedfled.  The  amount 
If  any,  to  which  the  plaintiff  was  entitled 
a»  compensation  for  these  goods  was  capable 
of  being  readily  made  certain  <lf,  indeed,  it 
was  not  already  certain  or  liquidated  within 
legal  contemplation),  tqr  the  ascertainment 
by  the  simple  process  of  subtraction,  of  the 
dlffermce  between  the  gross  sum  for  which, 
under  their  agreement  the  plaintiff  furnished 
and  the  defendant  accepted  the  goods  and 
the  total  amount  paid  by  defendant  for 
freight  charges.  It  is,  of  course,  idle  to 
argue,  under  the  clrcumstancea  disclosed  by 
this  record,  that  the  freight  charges,  so  far 
as  the  amount  thereof  was  concerned,  were 
subject  to  determination  by  the  jury  upon 
evidence  disclosing  whether  such  charges 


were  reasonable  or  nnreaBona.bl&  Whaterer 
sum  was  actually  paid  by  defendant  for  sodi 
charges  was  precisely  known  to  the  latter, 
and  therefore  easily  and  readily  ascertain- 
able, and  the  sum  so  paid  would  represent  the 
Bum  to  be  deducted  from  the  gross  sum  for 
which  the  goods  wtf«  sold.  The  Jury  could 
not  without  exorcising  the  most  arbitrary 
and  unwarranted  power,  find  a  sum  less  than 
that  actually  paid.  Indeed,  the  quesHon 
whether  the  sum  so  paid  was  reasonable 
could  not  arise,  since  the  plaintiff  hlmeelt 
shipped  the  goods  and  selected  the  route  and 
manner  of  such  shipments  and  thus  htnueU 
virtually  regulated  the  charges  therefor. 

But  conceding  for  the  purposes  of  the  caM 
that  the  claim  or  demand  upon  which  the 
complaint  declares  Is,  in  a  sense,  unllqal^ 
dated  In  that  the  amount  iveciseiy  due  must 
be  ascertained  by  arithmetical  calculation, 
yet  the  proposition  that  Interest  is  allowable 
thereon  la  still  unimpeachable. 

[I]  It  is  thoroughly  settled  by  the  author- 
ities In  this  as  well  as  in  othw  Jurisdictions 
that  while,  as  a  goieral  rule^  interest  may 
not  be  allowed  on  unliquidated  <^ims.  there 
are.  nevertheless,  exc^)tioite  thereto.  The 
reason  of  the  doiial  of  Interest  on  such  de- 
mands "is  said  to  be  that  the  person  liable 
does  not  know  what  sum  he  owes,  and,  tb«e- 
fore,  can  be  In  no  default  for  not  paying." 
Cox  V.  McLaughlin.  76  Cat  67.  18  Paa  100; 
9  Am.  St.  Rep.  164w  When,  therefore,  as  is 
the  case  here,  tSi»  exact  sum  of  defendanrs 
Indebtedness  Is  known  to  him,  the  reason 
suggested  for  the  denial  of  interest  does  not 
•nist  In  the  case  last  cited  it  is  said :  "We 
are  not  prepared  to  say,  in  general  terms, 
that  no  interest  in  any  case  can  be  recovered 
In  an  action  upon  contract  for  an  unllquidat' 
ed  demand.  Mix  v.  Miller,  67  Cal.  356,  decid- 
ed since  the  adoption  of  the  Code,  and  Mc- 
Fadden  v.  Crawford,  39  Cal.  662,  decided 
previous,  attest  the  doctrine  that  In  tbla 
state  Interest  Is  allowable  on  such  demandi 
under  some  drcnmstances.  These  w»e  cases 
In  wbldi  the  contract  had  been  fully  per 
formed  the  creditors,  the  fruits  tiwreof 
accepted  by  the  debtors,  without  objection, 
and  they  were  clearly  In  default  and  in  the 
latter  case  the  only  question  was  as  to  value." 
The  fbregolng  language  Is  quoted  approvingly 
in  tbt  case  of  Easterbrook  v.  Farquharson. 
110  CaL  817,  42  Pac.  811.  See  full  and  hi- 
terestlng  discussion  of  Uiis  subject  in  all  Its 
phases  In  the  leading  case  of  Selleck  v. 
French,  1  Gonn.  32,  6  Am.  Dec.  185,  and  the 
footnotes  In  the  last  mentioned  volnnte. 
mierefore.  If  it  may  be  held  that  the  dnhn 
which  la  the  basis  of  this  actlmi  constitutes, 
strictly  speaking,  an  unliquidated  d^And. 
still  we  think  that  there  is  no  possible  groond 
for  doubting  that  this  case  comes  dearly 
within  the  exceptions  pointed  out  by  the 
cases  above  referred  to.  It  follows  fnun  the 
forcing  views  that  whether  Interest  bas 
been  allowed  upon  the  theory  ttot  compoiss- 
tlon  Is  thus  awarded  ^ointUt  Cor  the  use  of 


Digitized  by 


Google 


CX>URTENEY  T.  BTANDABD  BOX  00. 


785 


his  money,  past  due  (section  1917,  CIt.  Code), 
or  as  damages  for  defendant's  wrongful  with- 
holding of  said  money  from  plaintiff  (section 
3287,  Civ.  Code),  In  either  case  the  allowance 
was  perfectly  proper,  and  the  instruction  of 
the  court  upon  that  subject,  therefore,  so 
far  as  defendant  is  concerned,  without  preju- 
dice. Indeed,  althongh  the  Question  is  not 
presented  here  for  decision.  It  may  be  sug- 
gested that  it  might  well  be  claimed,  under 
the  circumstances  of  this  case,  that  the  plaln- 
tift  was  entitled  to  interest  from  the  date  that 
the  money  became  due,  In  which  case  he, 
and  not  the  defendant,  would  be  the  sufferer 
from  the  instruction  and  the  Terdlct  on  the 
score  of  Interest. 

[10]  It  Is  further  objected  that  the  court 
committed  prejudicial  error  by  its  disallow- 
anee  of  an  Instruction,  requested  by  the  de- 
fendant, that  would  have  told  the  Jury,  In 
effect,  that,  If  the  defendant  intended  the 
orders  In  question  to  be  for  the  asency  and 
that  plaintiff  at  the  time  said  orders  were 
given  knew  such  to  be  the  fact,  the  agency, 
In  order  to  defeat  defendant's  right  to  offset 
Its  counterclaim  against  the  agency,  could 
not,  without  the  consent  of  defendant,  turn 
Bald  orders  over  to  the  Multnomah  Lumber  & 
Box  Company  or  any  other  party  to  be  filled ; 
that  if,  under  the  circumstances  as  thus  in- 
dicated, the  agency  did  turn  the  orders  over 
to  the  said  Multnomah  Company  and  they 
were  filled  by  "Courteney  or  the  Multnomah 
Lumber  &  Box  Company,  the  defendant  has 
the  right  to  set  off  against  the  price  for  the 
goods  supplied  under  those  orders  whatever 
amount  may  be  due  it  from  the  •  •  • 
agency  for  any  loss  suffered  by  defendant 
through  the  failure  of  the  *  •  •  agency 
to  carry  out  any  contract  it  might  have  had 
with  the  •  •  •  agency  for  tlie  furnish- 
ing of  boxes." 

Several  other  instructions  Involving  the 
enunciation  in  a  different  form  of  the  same 
proposition  were  also  requested  by  the  de- 
fendant and  rejected  by  the  court.  These 
instructions  were  properly  refused  for  the 
reason  that  there  was  adduced  no  evidence 
to  which  they  were  applicable.  We  have 
found  no  testimony  In  the  record  which  dis- 
closes that  the  intention  of  the  defendant 
was  that  the  orders  should  be  filled  by  the 
agency,  with  the  exception  that  a  possible 
Inference  might  he  deduced  that  the  de- 
fendant so  Intended  from  the  fact  that  It 
had  previously  had  transactions  of  a  slmllnr 
character  with  the  agency  through  plaintiff 
as  the  agency's  manager;  but  such  infer- 
ence, at  best,  would  manifestly  amount  to 
nothing  more  than  a  mere  conjecture.  Nor 
does  there  appear  to  have  been  any  serious 
^ort  made  by  defendant  to  show  its  inten- 
tion Id  that  regard.  It  is  true  that  Its  coun- 
sel asked  Its  business  manager  what  his  ''un- 
derstanding" was  with  respect  to  the  per- 
son with  whom  It  was  transacting  the  busi- 
ness concerned  here;  but  had  the  court 
permitted  an  answer  to  that  question  and 


such  answer  had  been  favorable  to  defmd- 
ant,  as  undoubtedly  it  would  have  been,  the 
intention  of  the  defendant  would  not  thus 
have  necessarily  been  shown.  And,  assum- 
ing that  defendant  would  thus  have  shown 
its  intention  to  have  been  to  deal  with  the 
agency,  and  even  going  further,  supposing 
that  it  bad  been  shown,  as  It  was  not,  that 
the  agency  received  the  orders  and  then 
turned  them  over  to  palnltlff  to  be  filled, 
there  Is  nothing  to  disclose  its  purpose  or 
motive  In  doing  so,  except  the  bare  Infer- 
euce  that  might  possibly  be  drawn  from  the 
fact  that  the  defendant  held  against  the 
agency  an  alleged  claim  for  damages  which 
defendant  might  have  maintained  as  a  set- 
off to  the  price  of  the  goods  In  question. 
But  the  only  tangible  evidence  from  which 
the  Intention  of  the  defendant  on  the  subject 
referred  to  may  be  presumed  consists  of  the 
letters  addressed  by  It  to  plaintiff  relative 
to  the  sale  of  the  goods,  and,  as  we  have 
seen,  those  letters  were  so  addressed  to 
plaintiff  ostensibly  as  an  Individual  and  not 
as  a  representative  of  the  agency. 

Moreover,  we  do  not  conceive  nor  con- 
cede It  to  be  true  as  a  legal  proposition  that 
If  the  agency.  In  order,  to  defeat  defendant's 
counterclaim  turned  the  orders  over  to  Cour- 
teney or  to  any  other  party,  to  be  filled, 
without  the  consent  of  the  defendant,  the 
latter  would  nevertheless  be  entitled  to  In- 
terpose and  maintain  Its  counterclaim  against 
the  agency  In  a  suit  by  Courteney  (or  such 
other  party)  for  the  price  of  the  goods,  un- 
less it  could  be  shown  that  Courteney  (or 
other  party)  did  not  act  In  good  faith  In 
the  matter,  or  that  the  agency  itself  was  In- 
terested In  the  goods  so  shipped  or  the 
money  which  might  become  due  thereon.  If, 
in  other  words,  A.  should  order  goods  from 

B.  ,  and  the  latter,  for  whatsoever  reason, 
should  turn  the  order  over  to  C.  without 
tli^  express  consent  of  A.,  and  C.  in  good 
faith  fills  the  order  by  shipping  to  A.  goods 
in  which  B.  has  no  interest,  and  A.  accepts 
the  goods,  we  know  of  no  reason  or  principle 
which  would  preclude  a  recovery  by  C.  of 
the  price  of  the  goods  free  from  any  set-off 
or  count»clalm  A.  might  have  against  B., 
even  though  it  might  transpire  that  C.  Icnew 
at  the  time  the  contract  was  so  transferred 
to  him  that  the  motive  of  B.  In  transferring 
the  contract  was  to  escape  the  consequences 
of  a  plea  and  proof  of  a  counterclaim 
against  him  in  the  event  that  It  became  nec- 
essary to  Institute  an  action  to  recover  the 
price  of  the  goods  from  A.  C.  might  not, 
under  such  circumstances,  be  able  to  sustain 
a  declaration  for  the  price  of  the  goods  so 
supplied  on  an  express  contract,  his  mind 
and  that  of  A.  not  having  by  express  terms 
come  together  on  or  concurred  In  the  propo- 
sition, still,  since  A.  had  acc^ted  the  goods 
and  so  enjoyed  the  fruits  of  the  transaction, 

C.  could*  certainly  recover  the  reasonable 
marlcet  value  of  the  goods  upon  an  Implied 
asaompslt  ot  a  qoantum  meruit,  and  In  such 
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case  the  plea  of  the  coanterdalm  ^nbut  B. 

could  not  lie  sustalDed. 

We  ha\'e  now  considered  such  crltlclsmB 
of  the  action  of  the  court  In  the  matter  of 
Instructions  as  we  deem  worthy  of  special 
notice.  As  hefore  stated,  every  1^1  princi- 
ple pertinent  to  the  Issues  tendered  by  the 
pleadings  and  presented  by  the  evidence  was 
declared  to  the  jury  in  dear  language  and 
correctly. 

After  a  thorough  examination  of  the  rec- 
ord as  well  as  the  briefs  of  appellant,  the 
latter  embracing,  In  the  aggregate,  192  print- 
ed pages,  we  have  been  unable  to  discover 
any  error  In  the  trial  of  the  cause  or  In  the 
result  thereof  for  which  a  reveraal  of  the 
order  would  be  Justified. 

The  order  Is  therefore  affirmed. 


We  concur: 
"SETT,  J, 


CHIPMAN,   P.  J.;  BUB- 


OSBORN  T.  HAMII/TON  et  aL    (Civ.  980.) 

(District  Court  of  Appeal,  Second  District, 
California.  July  21,  1911.) 

1.  Bills  and   Notes  H  68ft*)— Actiok*- 

FlNDINOS— ImMATEBIAL  FIKDINOS. 

The  answer  in  an  action  on  a  note  admit- 
ted  its  execution,  but  denied  delivery  to  plain- 
tiff, or  that  he  was  the  legal  holder,  or  that 
any  sum  remained  due  thereon,  and  further 
alleged  that  it  was  given  without  consideration, 
and  that  defendanrs  signature  was  obtained 
by  plaintiff's  fraud.  Held,  that  a  finding  that 
a.  certain  deed  was  delivered  in  escrow  to  se- 
cure payment  of  the  note,  but  before  commence- 
ment of  the  suit  was  returned  to,  and  accepted 
by  defendant,  was  not  reaponeive  to  any  issue, 
and  hence  was  immateiial. 

[Ed.  Note^For  other  caaei,  see  Bills  and 
Notes,  Cent  Dig.  ||  1911-1913;  Dec.  Dig.  S 
539.*] 

2.  Bills  awd  Notes  (i  495*)— Liabilitt  or 
Pasties  —  Joint    Maker  —  Liabilitt  as 

StJBETY. 

To  entitle  a  joint  maker  of  a  note  to  de- 
fend on  the  ground  that  he  was  only  Burety, 
he  must  show  that  fact,  and  that  the  payee 
knew  thereof,  and  consented  to  deal  with  him 
as  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  11  1663-1668;  Dec.  Dig.  S 
495.*] 

8.  Bills  and  Notes  (f|  492,  521*)— Delitebt 

— Evidence. 

The  production  In  evidence  of  the  note 
sued  on  was  presumptive  evidence  that  the 
maker  made  ana  delivered  the  note  to  the  payee, 
and  that  the  payee  was  the  owner  thereof. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  il  1649-1661,  1669-1674; 
Dec.  Dig.  §3  492,  624.«1 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  F.  Oster,  Presiding  Judge. 

Action  by  Earl  R.  Osbom  against  Louise 
M.  HamlltoD  and  others.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  one  defendant  appeals.  Affirmed. 


B.  W.  Bichardson  and  Dlan  B.  Gardner, 
for  ai^Uant  Clair  S.  Tappan,  for  reapoad- 
ent 

SHAW,  J.  Action  to  recover  upon  a  prom- 
issory note.  Judgment  went  for  platntiC, 
from  which,  and  an  order  denying  her  motion 
for  a  new  trial,  defendant  Fette  appeala 

The  note,  dated  June  14,  1907,  payable  to 
plaintiff  00  days  after  date,  signed  by  eadi 
of  the  defendants  as  principal,  was  set  out 
In  heec  verba  In  the  complaint.  The  appel- 
lant Fette  filed  a  separate  answer  admitting 
the  making  and  execution  of  the  note  as  al- 
leged In  the  complaint,  but  denied  that  it  was 
delivered  to  plaintiff,  or  that  he  was  tlte  legal 
holder  thereof,  or  that  any  sttm  remained  due 
and  unpaid  thereon.  As  a  separate  defense 
appellant  alleged  that  the  note  was  given 
without  consideration,  and  that  her  signature 
thereto  was  obtained  by  means  of  a  fraudu- 
lent conspiracy  entered  into  between  her  co- 
defendants  and  the  plaintiff  for  the  purpose 
of  defrauding  her  and  sharing  the  proceeds 
derived  from  such  fraudulent  conspiracy.  As 
to  all  the  Issues  joined  by  the  complaint  and 
answer  of  appellant,  the  court,  upon  ample 
evidence  In  support  thereof,  made  findings  in 
favor  of  plaintiff. 

While  the  fact  was  not  pleaded  by  way 
of  defense  and  not  made  an  Issue  In  the  case 
by  consent  of  parties,  the  conrt  nevertheless 
found  that  a  deed  to  certain  real  estate  was 
delivered  to  a  third  party  In  escrow  for  the 
purpose  of  securing  payment  of  the  note, 
which  deed,  prior  to  the  commoicemeot  (tf 
the  suit,  was  returned  to  and  accepted  br 
defendants.  The  terms  of  the  escrow  are  not 
disdosed  by  the  record,  and  hence  from  all 
that  appears  to  the  contrary  sufdi  aecurltjr 
may  have  been  exhausted  by  a  return  of  the 
deed  pursuant  to  the  terms  of  the  agreemeot 
under  which  It  was  placed  in  escrow. 

II]  Moreover,  the  finding  is  immaterial, 
and  has  no  place  In  the  record,  for  the  rea- 
son that  no  Issue  to  which  it  is  re^Ktoalve 
appears  tiiereln.  Appellant  did  not  base  ha 
defense  upon  the  fact  that  the  alleged  Indebt- 
edness was  secured  by  a  mortgage  or  other 
wise.  "As  the  appellant  neither  asked  for 
the  judgment  which  It  Is  now  claimed  should 
have  been  entered  In  the  court  below,  nor 
alleged  facts  upon  which  such  a  Jod^neat 
could  properly  have  been  entered,  he  cannot 
here  demand  a  reversal  of  the  Judgment 
which  responded  to  the  issues  actually  made 
and  submitted  to  the  trial  court."  NomuU 
V.  Nunan.  76  Cal.  49,  IS  Pac.  100. 

Counsel  contends  that,  notwltbstanding  the 
apparent  character  of  apiMllant  as  principal 
and  maker  of  the  note,  she  was  in  fact  a 
surety  for  her  comakers.  Conceding  the  fact. 
It  Is  not  allied  nor  claimed  that  appellant 
acted  upon  other  than  her  apparmt  cbanuv 
ter  as  one  of  the  makers  of  the  note.  Sec- 
tion 2832,  Civ.  Code. 


•For  oUwr  cm«s  sm  smu*  topic  uid  bocUoo  NUMBER  Id  Dec.  Dig.  A  Am.  Dig.  Key  No.  S«riM  *  R«p'r  indaxei 
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[2]  A  Joint  maker  of  a  note,  la  order  to  de- 
fend on  tbe  ground  that  he  is  merely  a  sure- 
ty for  his  comaker,  must  not  only  plead  such 
fact,  but  farther  allege  that  the  payee  knew 
of  the  fact  and  consented  to  deal  with  him 
In  that  capacity.  Bank  v.  Stover,  60  Cal. 
887;  Bostwick  v.  McEvoy,  62  Cal.  49G.  No 
Issne  was  tendered  involving  the  question. 
Neither  la  there  evidence  In  the  record  anp- 
portlng  appellant's  contention. 

[8]  It  Is  next  claimed  the  evidence  is  In- 
sufficient to  support  the  finding  that  defend- 
ants made  and  dellvo^  the  note  to  plain- 
tiff, and  that  he  was  the  owner  and  bolder 
thereof.  Hie  production  of  the  note  at  the 
trial  In  the  bands  of  plaintiff  was  prima 
fade  erldence  of  the  facts  found,  in  addi- 
tion to  which  plaintiff  testified  In  dir^ 
terms  that  the  noto  was  delivered  to  blm  two 
or  three  weeks  after  Its  date. 

The  appeal  Is  wholly  without  merit*  and 
the  Judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  P.  J.;  JAMES,  J. 


EDWARDS  v.  BROCKWAT  et  al.  (Civ.  970.) 

(District  Court  of  Appeal,  Second  District. 
California.    Jnly  21,  1911.  Rehearing 
Denied  by  Supreme  Court.   Sept.  18, 
1911.) 

1.  HURICIPAI.  COBPOHATIOHS  <|  744*)—DnTT 
or  OFFICBBS— SDPERinTBnmENT  or  STBE£T8 

—Repair  op  Streets. 

San  Diego  City  Charter  (St  1889.  p.  670) 
art.  6,  c  1,  S  8,  gives  the  board  of  public  works, 
subject  to  ordinances  adopted  by  the  couucil, 
control  of  the  streets  and  all  improvemeuts  and 
rerairs  thereon,  and  section  11  (St.  1889,  p. 
67^)  authorizes  such  board  to  appoint  a  aupei^ 
intendent  of  streets  "whose  duty  it  shall  be 
to  see  that  the  laws,-  ordinances,  orders  and 
reguIattoDS  relating  to  puhlic  streets"  are  eze- 
cated,  .sod  who  shall  keep  himself  informed  of 
the  condition  of  the  streets  and  report  the 
same  to  the  board.  Held,  that  failure  to  re- 
pair a  street  which  be  was  not  directed  to  re- 
pair by  ordinance  or  order  would  not  make 
the  sureties  on  the  bond  of  the  superintendent 
of  streets  liable  for  resulting  iojnries,  though 
he  knew  of  Its  dangerous  conditioo. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1569;  Dec.  Dig.  S 
744.*  1 

2.  Municipal  Corporations  (8  203*)— Du- 
ties .  or  OmcERS— Application  or  Stat- 
utes. 

Heoning's  Gen.  La^s  1905,  p.  787,  relating 
to  municipal  corporations  of  tlie  first  class,  sec- 
tion 136  of  which  fixes  the  duties  of  the  super- 
intendents of  streets,  is  not  applicable  to  cities 

SDverned  by  freeholders'  cbartexs  which  fix  the 
uties  of  such  officers. 

[Bd.  Note.— For  other  eases,  see  Mnni^wj 
Corporations.  Cent  Dig.  U  648-556;  Dea 
Dig.  I 

8.  JUDQMBNT  ((  642*)— CONCLUSIVENESa— SU- 
PBEMB  COUET— TBANSPEB  OF  CaUSB. 

An  order  hy^  the  Supreme  Court  denying 
a  motion  to  dismiss  an  appeal,  made  before  the 
transfer  of  the  appeal  to  the  appellate  court, 
is  final. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1156;  Dec.  Dig.  f  642.*] 


Appeal  from  Superior  Conrt,  San  Diego 
County;  W.  R.  Guy,  Judge. 

Action  by  Anna  M.  Edwards  against  J. 
C.  Brockway  and  another.  From  a  Judg- 
ment for  plaintiff,  the  defendant  United 
States  Fidelity  &  Guaranty  Company  ap- 
prals.  Berersed. 

Lloyd  8.  Ackerman,  for  appelant  Pat- 
terson Sprlgg.  for  respondent 

SHAWi,  J.  Action  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  stis- 
talned  by  reason  of  official  negligence  of  de- 
fendant Brockway,  who  at  the  time  was  su- 
perintendent of  streets  of  the  city  of  San  Di- 
ego; the  United  States  Fidelity  &  Guaranty 
Company  being  Impleaded  as  a  party  defend- 
ant under  an  allegation  tbat  It  was  surety 
upon  his  official  bond.  Judgment  went 
against  both  defendants,  from  which  the 
United  States  Fidelity  &  Guaranty  Compa- 
ny alone  prosecutes  this  appeal. 

It  appears  that  at  the  time  of  the  Injury 
to  plaintiff  defendant  Brockway  was  the  duly 
appointed,  qualified,  and  acting  superintend- 
ent of  streets  of  the  city  of  San  Diego;  that 
he  made  and  delivered  a  bond  signed  by  him- 
self as  principal  and  the  United  States  Fi- 
delity &  Guaranty  Company  as  surety,  con- 
ditioned "that  If  the  said  J.  C.  Brockway 
shall  well  and  faithfully  execute  aud  perform 
all  duties  of  such  office  of  street  superin- 
tendent now  required  of  him  by  law,  and 
shall  well  and  faithfully  execute  and  perform 
all  the  duties  of  such  office  of  street  super- 
intendent required  by  any  law  to  be  enacted 
subsequently  to  the  execution  of  this  bond, 
then  this  obligation  is  to  t>e  void,  and  of  no 
effect;  otherwise  to  remain  in  full  force  and 
virtue;"  that  one  Engebretsen,  a  contractor, 
bad,  pursuant  to  the  terms  of  a  contract 
signed  by  Brockway's  predecessor  In  office, 
completed  the  grading  of  a  street  in  said  city 
known  as  Julian  avenue;  that  at  the  cross- 
ing of  this  avenue  with  Twenty-Second  street 
a  cut  was  made,  leaving  the  surface  of  Ju- 
lian avenue  as  graded  some  four  or  five  feot 
below  the  surface  of  Twenty-Second  street, 
thus  leaving  Twenty-Second  street  In  a  dan- 
gerous condition  for  public  travel;  that 
Brockway  accepted  the  work  on  Julian  ave- 
nue as  completed;  that,  after  said  accept- 
ance, no  lights  or  guards  were  placed  at  the 
point  In  Twenty-Second  street  where  It  Inter- 
sected Julian  avenue;  that  at  the  time  of 
the  Injury  complained  of  Brockway,  as  such 
superintendent,  had  knowledge  of  the  condi- 
tion of  Twenty-Second  street  at  the  intersec- 
tion thereof  with  Julian  avenue;  that  on 
June  28,  1907,  at  about  7:30  p.  m.,.  while- 
plaintiff  was  walking  along  Twenty-^Becond 
street,  she  walked  or  fell  from  said  street 
Into  Julian  avenue,  by  reason  whereof  she 
received  the  Injuries  for  which  she  asks  dam- 
ages. It  does  not  appear  that  Twenty-SeconA 
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street  had  erer  been  graded  or  otherwise  Im- 
proved, or  that  any  sidewalks  had  been  con- 
atrvoted  thereon.  . 

At  the  times  In  qnratlon  the  govemmait 
of  the  dty  of  Son  Diego  was  conducted  under 
a  freeholders*  charter  which  provided  for  the 
establishment  of  a  board  of  public  works 
consisting  of  three  ooaunissloners.  By  sec- 
tion 8.  c.  1,  art.  5,  of  the  charter  (Stats.  1889, 
p.  670),  this  board,  subject  to  such  ordinances 
as  the  common  council  might  from  time  to 
time  adopt,  was  given  chaise,  superintend- 
ence, and  control  of  the  streets  and  sidewalks 
belonging  to  the  city,  or  dedicated  to  public 
use,  and  of  all  Improvements  and  r^lrs 
thereof,  and  of  all  public  works  and  Improve- 
ments to  be  done  by  the  city,  as  well  as  con- 
trol of  the  manner  of  using  the  streets  and 
sidewalks,  and  the  power  to  prevent  and 
remore  obstructions  therefrom,  and  the  right 
to  cause  the  prompt  repair  of  streets  and 
sidewalks.  Section  11  of  said  chapter  1 
(Stats.  ISSQ,  p.  672)  authorized  the  board  of 
public  works,  when  deemed  necessary,  to  ap- 
point a  superintendent  of  streets,  "whose 
duty,"  as  prescribed  by  said  section,  "It  shall 
be  to  see  that  the  laws,  ordinances,  orders, 
and  regulations  relating  to  puUlc  streets 
and  highways  be  fully  carried  Into  execution, 
and  that  the  penalties  thereof  are  rigidly 
enforced;  he  shall  superintend  and  direct 
the  cleaning  of  streets,  and  shall  keep  him- 
self informed  of  the  condition  of  all  public 
streets  and  highways,  and  also  of  all  public 
buildings,  lots,  and  grounds  of  ttie  city,  and 
report  the  same  to  the  board,  and  shall  per- 
form such  other  duties  as  are  hereinafter 
specified,  or  as  may  be  required  of  him  by 
this  board."  It  dom  not  appear  that  either 
the  common  council  or  the  board  of  pnblic 
works  at  any  time  required  of  Brockway,  as 
snperlutendent  of  streets,  the  performance 
of  any  other  duties  than  those  spedfled  in 
this  section.  The  only  finding  of  the  court 
touching  the  subject  Is  as  follows:  "It  Is 
true  that  among  the  duties  of  the  said  J.  C. 
Brockway,  as  snch  superintendent  of  streets, 
during  all  the  times  herein  mentioned,  were 
to  see  that  the  laws,  ordinances,  orders,  and 
regulations  relating  to  public  streets  and 
thoroughfares  In  the  city  of.  San  Diego  should 
be  fully  carried  into  execution,  and  that  he 
keep  himself  Informed  of  the  condition  of  all 
the  public  streets,  thoroughfares  and  high- 
ways of  the  sala  city  of  San  Diego." 

The  alleged  official  negligence  on  the  part 
of  Brockway  as  superintendent  of  streets,  as 
found  by  the  court,  consisted  in  this:  That 
on  June  24.  1907,  "said  J.  C.  Brockway  had 
official  and  personal  notice  of  the  said  condi- 
tion of  said  Julian  avenue  at  the  comer  of 
Twenty-'Second  street;  and  it  la  true  that 
said  defendant  J.  C.  Brodtway  failed  and 
neglected  to  repair  or  place  any  protection 
whatsoever  at  the  said  comer  of  Julian  ave- 


nue and  said  Twenty-Second  street,  and  it  b 
true  that  he  had  offidal  and  personal  notice 
of  the  said  condition  of  said  streets  at  lesst 
24  hours  prior  to  the  Injuries  In  said  com- 
plaint complained  of." 

[1]  Under  the  provisions  of  the  charter  fix- 
ing his  dntles,  the  superintendent  was  not  re> 
quired  even  though  he  had  personal  notice  of 
the  dangerous  condition  of  the  street,  to  re- 
pair or  protect  the  same,  unless  the  duty  bo 
to  do  was  imposed  upon  him  by  ordluance 
adopted  by  the  common  council,  or  order 
made  by  the  board  of  public  works.  It  was 
his  duty  to  see  that  the  ordluauces  and  or- 
ders relating  to  public  streets  be  carried  Into 
execution.  Neglect  and  failure  to  execute 
the  same  rendered  him  and  the  sureties  upoa 
bis  official  bond  liable  in  damages  to  those 
sustaining  Injuries  by  reason  of  such  n^Iect 
Doeg  V.  Cook,  126  Cal.  213,  68  Pac.  707,  77 
Am.  St  Bep.  171;  Merrltt  v.  McFarland,  4 
Cal.  App.  390,  88  Pac.  369.  But.  In  the  ab- 
sence of  such  order  or  direction,  the  super 
intendent  had  no  authority  to  make  the  re- 
pairs or  pay  the  cost  thereof.  A  careful  ex- 
amination of  the  record  discloses  nothing 
whatever  showing,  or  tending  to  show,  ttiat 
any  ordinance,  order,  or  regulation  relating 
to  streets  In  general,  or  to  Twmty-Secoud 
street,  or  Its  Intersection  with  Julian  aveoDe, 
had  ever  been  adopted  by  the  dty  council 
or  the  board  of  publico  works,  directing 
Brockway,  as  sup«lntendent,  to  make  any 
repairs  at  the  intersection  of  Twenty-Second 
street  and  Julian  avenue,  or  place  any  pro- 
tection whatsoever  at  the  said  corner  of 
Julian  avenue  and  Twenty-Second  street  In 
the  case  of  Merrltt  v.  M<^arland,  4  CaL 
App.  390,  88  Pac.  369,  this  court  held  the 
superintendent  of  streets  of  the  dty  of  River- 
side liable  for  damages  resultlDg  from  ttae 
dangeroua  condition  of  a  street,  bat  tiiat  de- 
cision was  based  upon  the  fact  that  it  was 
conceded  the  superlntoident  was  authorized 
by  the  dty  council  to  do  the  work ;  his  neg- 
ligrace  consisting  in  the  fact  that  he  ftUled 
to  execute  the  order.  So,  too,  In  the  case  of 
Doeg  V.  Cook,  126  Cal.  213,  58  Pac.  707.  77 
Am.  St  Bep.  171,  a  like  dedaton  was  had, 
based  upon  the  fact  that  an  ordinance  bad 
been  adopted  imposing  upon  the  street  com- 
missioner the  duty  of  keeping  the  particular 
street  open  and  In  good  r^alr.  The  facta 
presented  in  the  case  at  bar,  however,  wholly 
fall  to  bring  It  within  the  principle  enun- 
ciated In  these  cases. 

1.2]  Respondent  directs  our  attention  to  sec- 
tion 136  of  the  general  law  pertaining  to 
municipal  corporations  of  the  first  class  (Gen. 
Laws  Cal.  p.  7S?t),  which  fixes  ttae  duties  of 
superintendent  of  streets.  This  section  Is  al- 
most identical  with  the  provisions  of  tlie 
charter  of  the  dty  of  San  Dl^  prescribing 
the  duties  of  superintendent  and  tested  bj 
the  provisions  of  this  section,  conceding  its 
application^  it  does  not  appear  that  Brock- 
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way  failed  to  perform  tbe  duties  lmpo8«l 
apon  bim  by  the  same.  However,  said  sec- 
tion was  Int^ided  to  apply  onlj  to  cities  of 
tbe  first  class  organized  under  gmeral  laws, 
and  the  provisloQS  thereof  are  not  applicable 
to  cities  governed  by  freeholders*  charters, 
which,  as  here,  fix  the  duties  of  such  officer. 

Our  attention  is  also  called  to  section  23 
of  the  Trooman  act  (Gen.  Laws  Cal.  p.  1326), 
which  provides  that  "If,  in  consequence  of 
any  graded  street  or  public  highway  Im- 
proved under  the  prorlslous  of  this  act,  being 
out  of  repair  and  In  condition  to  endanger 
persons  or  property  passing  thereon,"  no  re- 
coarse  for  damages  sulfered  shall  be  had 
against  the  city,  "but  If  such  defect  In  the 
street  or  public  highway  shall  have  existed 
for  the  period  of  twenty-four  hours  or  more 
after  notice  thereof  to  said  superintendent 
of  streets,  then  the  person  or  persons  on 
whom  the  law  may  have  Imposed  the  obliga- 
tions to  repair  such  defect  In  the  street  or 
public  highway,  and  also  the  officer  or  officers 
through  whose  official  negligence  such  defect 
remains  unrepaired,  shall  be  Jointly  and  sev- 
erally liable  to  the  party  Injured  for  the 
damage  sustained;  provided,  that  said  super- 
intendent has  the  authority  to  make  said  re- 
pairs, under  the  direction  of  the  city  council, 
at  the  expense  of  the  city."  No  facts  are 
presented  bringing  the  case  within  the  pro- 
visions of  this  section.  Tw«ity-Second  street 
does  not  appear  to  have  ever  been  Improved 
or  Bldewalked  at  all;  nor  can  It  be  said  upon 
this  record  that  Julian  avenue  was  graded  or 
Improved  under  the  provisions  of  this  acf 
(Vrooman  act).  Moreover,  It  is  not  made  to 
appear  that  the  superintendent  bad  author- 
ity to  make  repairs  under  the  direction  of 
the  city  council,  the  board  of  public  works,  or 
otherwise,  at  the  expense  of  the  city. 

We  are  clearly  of  the  opinion  that  the  rec- 
ord discloses  no  facts  showing  that  Brock- 
way  was  guilty  of  official  negligence  as  su- 
perintendent of  streets,  or  that  he  failed  and 
neglected  to  perform  any  official  duty  impos- 
ed upon  him  either  by  law,  ordinance,  order, 
or  regulation  of  his  superiors.  Hence  there 
was  no  breach  of  the  condition  of  the  official 
bond  given  by  the  United  States  Fidelity 
&  Guaranty  Company,  appellant  ber^. 

Appellant  urges  several  grounds  npon 
which  it  1b  claimed  the  bond  is  void.  Inas- 
much, however,  as  the  Judgment  must  be  re- 
versed for  the  reasons  given,  we  deem  It 
unnecessary  to  discus  the  points. 

[I]  The  motion  of  respondent  to  dismiss 
the  appeal  was  heard  1>7  the  Supreme  Ooort 
prior  to  the  transfer  of  the  case  to  this  court, 
and  an  order  made  denying  the  motion. 
Such  rallng  must  be  deoned  a  final  disposal 
of  the  motion. 

Jud^ent  reversed. 

We  concur:  ALUEN,  P.  J. ;  JAMES,  7. 


PEOPLE  V.  ATHENS.   (Or.  321.) 

(District  Court  of  App«al,  First  District. 
California.   July  19,  1911.) 

1.  Obihinal  Law  (S  1(^*)— Appeai^-Objec- 

TIONS  TO  ETIOBNCE. 

Error  in  admitting  evidence  not  objected 
to  at  trial  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  2830-2641;  Dec.  Dig.  | 
1036.*] 

2.  BUBOLAST    (H    88*)  —  ADUIBSIOK    of  EVI- 
DENCE. 

In  a  prosecution  for  burglary,  charged  to 
have  been  jointly  committed  by  accused  and 
M..  a  police  officer  testified  that  ne  met  accused 
and  M.  shortly  after  the  burglary,  and,  u^n 
approaching  them,  accused  Sed,  and  that  he  im- 
mediately searched  M.'b  person  and  found  ci- 
gars, Butffiequently  identified  as  bavins  been 
taken  from  the  burglarized  premises,  and  that, 
immediately  after  accused  had  been  taken  to 
the  city  prison  in  a  patrol  wagon,  other  articles 
were  found  secreted  in  the  wagon  which  came 
from  the  burgiarized  premises.  Held,  that  the 
evidence  was  competent  as  tending  to  show  that 
the  premises  described  in  the  information  Iiad 
been  burglarized. 

[Ed.  Note.— For  other  cases,  see  Bursary, 
Gent  Dig.  f  91 ;  Dec.  Dig.  fi  88.*]  ^ 

3.  Cbiunal  Law  (S  424*)— Evidence— Heas- 

SAT. 

In  a  prosecution  for  burglary  claimed  to 
have  l>eeD  committed  jointly  oy  accused  and 
M.,  a  police  officer  testified,  In  answer  to  the 
question,  "Tell  us  what  M.  said  in  the  pres- 
ence of  the  defendant?'*  that  in  the  presence 
of  himself  and  accused,  after  both  accused  and 
M.  were  arrested,  M.,  who  was  not  summoned 
as  a  witness  on  accused's  trial,  stated  that  ac- 
cused committed  the  burglary,  which  accused 
promptly  denied.  Held,  that  the  evidence  as 
to  M.  s  accusation  was  hearsay  and  Inadmissible, 
even  If  he  was  a  co-conspirator  or  an  accom- 
plice; statements  of  persons  not  witnesses, 
such  as  charges  of  guilt,  though  made  in  ac- 
cused's presence,  not  being  admissible  except  in 
connection  with  incriminatory  conduct  by  ac- 
cused upon  hearine  such  statements,  when  they 
are  admissible  only  to  characterize  accused's 
conduct  as  tending  to  show  guilt  such  as  his 
failnre  to  deny  a  charge  of  guilt  or  his  false 
denial  thereof,  such  Ruilty  conduct  by  accused, 
and  not  the  accusation,  being  the  evidence 
which  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1002-1(UO;  Dec.  Dig.  f 
424*] 

4.  GaiiniTAZ.  Law  fl!^*)— Declarations  ov 

GO-CONSFIRATOR-^IinE   OT  DECLARATION. 
To  be  admissible  in  evidence,  the  declara- 
ratlon  of  a  co-conspirator  must  be  made  during 
the  existence  of  the  conspiracy  and  in  further- 
ance thereof,  and  not  after  its  consummation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  10(»2-1010;  Dec.  Dig.  | 
424.*] 

5.  Criminal  Law  ft  407*)— Admissions. 

Ordinarily  accused's  conduct  in  not  answer- 
ing or  denying  an  accasation  of  guilt  when  he 
has  an  opportunity  to  reply  is  admissible  as  an 
admission  of  guilt,  but  the  accusation  alme  Is 
not  admissible  if  he  promptiy  denies  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  898-900;  Dec.  Dig.  S  407.*] 

6.  CannNAL  Law  (E  1169*)— Appeal— Harm- 
less Ebbob— Admission  ov  Evidence. 

Where  it  cannot  be  said  that  tiie  verdict 
of  guilty  would  have  I>een  rendered  had  incom- 
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petent  evidence  been  excluded,  error  In  admit- 
ting It  is  reversible. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Low.  Cent  Dig.  ||  3137-3143;  Dec.  Dig.  f 
1169!*] 

Appeal  from  Superior  Coart,  Alameda 
County;  Wm,  S.  Wells,  Judge. 

Chester  Aybens  was  convicted  of  flrst- 
degree  burglary,  and  from  tbe  Judgment  of 
conviction  and  an  order  denying  a  motion 
for  a  new  trial  he  appeals.  Reversed  and 
remanded  for  new  trlai. 

J.  J.  Van  Hovenberg,  for  appellant  At- 
torney General  Webb,  tor  tbe  People. 

LENNON,  P.  J.  The  defendant,  jointly 
with  one  Charles  Miller,  waa  charged  with 
the  crime  of  burglary.  He  was  convicted, 
upon  a.  s^arate  trial,  of  burglary  In  the 
first  degree,  and  sentenced  to  15  years  In 
the  state's  prison  at  San  Qaentln. 

[1]  The  testimony  of  the  arfesting  c^cer 
with  reference  to  a  conversation  which  he 
had  with  the  codefendant  Miller  at  the  time 
of  the  arrest  and  not  in  the  presence  of  the 
defendant  was  not  objected  to  at  the  trial, 
and  tbe  error  In  tlie  admission  of  this  testi- 
mony cannot  now  be  considered. 

[2]  Shortly  after  the  commission  of  tlie 
burglary  Police  Officer  Franli;  Anderson, 
while  patrolling  bis  beat,  encountered  tbe 
defendant  and  Miller.  IHielr  coudact  was 
such  as  to  attract  tbe  attention  and  arouse 
the  suspicion  of  tbe  officer.  Upon  tbe  ap- 
proach of  the  oOlcex  the  defendant  fled,  and 
an  immediate  search  of  Miller's  person  re- 
vealed a  box  of  cigars,  which  was  subse- 
quently identified  as  having  been  stolen  from 
the  premises  charged  to  have  been  burglar- 
ized. Miller  was  placed  under  arrest  and 
taken  to  the  city  prison  In  a  patrol  wag- 
on. Tbe  arresting  officer  was  permitted  to 
testify,  over  tbe  objection  of  the  defendant, 
that  immediately  after  Miller  had  been  book- 
ed a  brush  and  a  razor,  also  Identified  aa 
a  portion  of  the  property  stolen  from  the 
premises  In  question,  were  found  secreted 
in  the  patrol  wagon.  This  testimony  was 
admissible  aa  a  part  of  the  people's  case 
in  proof  of  the  fact  that  the  burglary  charg- 
ed had  been  committed.  It  may  not  have 
been  competent  evidence  to  show  that  the 
defendant  committed  the  crime  charged,  but 
it  did  tend  to  show  that  the  premises  de- 
scribed In  the  information  had  been  burglar- 
ized, and  for  this  purpose  It  was  competent, 
releynnt,  and  material.  The  defendant's  ob- 
jection, which  went  only  to  the  competency 
of  the  evidence,  was  properly  overruled. 

Several  days  after  the  arrest  of  Miller  the 
defendant  was  apprehended  and  charged 
with  the  crime.  Miller  was  not  called  at 
the  trial  as  a  witness  for  the  people;  but 
Police  Officer  Kyle  was  permitted  to  testify, 
in  effect,  that,  In  his  presence,  and  In  the 


presence  of  the  defendant  MlUer  declared 
that  the  defendant  committed  the  burglary. 
Kyle  testified,  further,  that  the  defoidant 
promptly  and  unequivocally  asserted  that 
MUler  was  not  telling  the  truth,  and  then, 
in  response  to  questions  put  to  him  by  Kyle, 
narrated  the  circumstances  of  his  meeting 
with  and  being  in  the  company  of  Millo: 
on  the  night  of  and  shortly  after  the  com- 
mission of  the  crime. 

Counsel  tor  defendant  objected  to  the  tes- 
timony of  the  witness  Kyle,  upon  tbe  ground 
that  the  proffered  statements  of  Miller  were 
hearsay,  and  made  after  tbe  commission  of 
the  burglary.  The  court  ovon-uled  the  ob- 
jection upon  the  theory  that  Miller's  accusa- 
tion of  tlie  defendant  was  admissible  mere- 
ly because  it  was  made  In  the  presence  of 
the  defendant  Subsequently  the  defendant 
moved  to  strike  out  tbe  testimony  referred 
to.  The  district  attorn^  resisted  this  mo- 
tion upon  the  theory  that  he  bad  shown  tbe 
existence  of  a  conspiracy  by  MlUer  and  tbe 
defendant  to  commit  tlie  crime  charged,  and 
that,  Inasmuch  as  tbe  testimony  of  Officer 
E:yle  purported  to  disclose  the  dedaratkma 
of  a  co-conspirator  made  In  the  presence  of 
the  defendant  It  was  admissible.  The  mo- 
tion to  strike  out  was  denied,  and  in  this, 
and  in  its  ruling  upon  the  previous  objec- 
tion, tbe  court  erred  to  the  prejudice  of  the 
defendant 

[3]  The  testimony  objected  to  was  dearly 
hearsay,  and  its  admission  cannot  be  Josti- 
Qed  upon  the  theory  tliat  It  was  evidence  of 
the  declarations  of  a  «>-con8pirator,  or  mere- 
ly because  the  d6<^ration8  of  Miller  were 
made  in  the  presence  and  hearing  of  the 
defendant  Tbe  record  Is  barren  of  any  erl^ 
dence  whidi  would  tend  to  show  tbe  exist- 
ence of  a  conspiracy  to  commit  the  crhne 
charged.  But  even  if  the  record  dlsdoeed 
evidence  sufficient  to  warrant  the  theory  of 
the  existence  of  a  conspiracy,  it  is  apparmt 
that  the  declarations  of  MlUer  were  made 
subsequent  to  the  pwpetration  of  tbe  crime, 
and  several  days  after  the  completion  of 
the  conspiracy  claimed  to  have  beoi  shovn 
by  the  people. 

[4]  The  declarations  of  a  co-consplrator,  to 
be  admissible  in  evidence,  must  be  made 
during  the  life  of  and  In  furtherance  of  the 
conspiracy,  and  not  uiwu  or  after  Its  con- 
summation. People  V.  English,  52  Cal.  212; 
People  T.  Aleck,  61  Cal.  138;  People  t. 
Dilwood,  94  Cal.  90,  29  Pac.  420.  We  are 
aware  that  there  are  several  decisions  in 
this  state  wherein  it  has  been  said  gen- 
erally that  conversations  had  In  the  presence 
and  hearing  of  a  defendant  are  not  hearsay, 
and  may  be  admitted  In  evidence  asalnst 
him.  People  v.  Moore,  45  Cal.  20;  People 
V.  Irwin,  77  Cal.  604,  20  Pac.  56 ;  People  v. 
Mayes,  113  Cal.  627,  45  Pac  860.  But  we 
do  not  understand  those  cases  to  decide  as 
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an  unqualified  rule  of  law  that  the  decla- 
rations of  a  xwrson  not  called  as  a  wltnesa 
at  the  trial,  even  though  he  Is  shown  to  be 
a  eo-consplrator,  are  competent  evidence 
mer^y  because  such  declarations  were  made 
in  the  presence  and  hearing  of  the  defend- 
ant. The  snm  and  substance  of  the  rule 
in  this  behalf,  as  well  as  Its  purpose  and 
the  circumstances  under  which  It  may  be 
invoked  and  applied,  are  concisely  stated  by 
Mr.  Justice  Cooper  In  People  v.  Phllbon,  138 
Cal.  532,  71  Pac.  651,  wherein  It  Is  said: 
"It  Is  undoubtedly  the  rule  in  this  state  that 
statements  of  persons  not  called  as  witness- 
ea  are  not  admissible  in  evidence  simply  be> 
cause  made  in  the  presence  and  hearing  of 
the  accused  person.  It  Is  only  when  there 
is  something  In  the  conduct  of  the  accused 
person.  In  response  to  the  statement,  that 
is  material  to  the  Issue,  that  the  statements 
are  admissible  at  all,  and  they  are  admissi- 
ble then  solely  for  the  purpose  of  explaining 
the  conduct  of  the  accused." 

The  fact  that  Miller  was  either  a  co-con- 
splrator  or  an  admitted  accomplice  does  not 
take  his  declarations,  made  when  the  crime 
or  alleged  conspiracy  was  a  thing  of  the 
past,  out  of  the  category  of  hearsay  evidence, 
nor  entitle  them  to  any  greater  considera- 
tion than  that  accorded  to  the  statements 
of  an  innocent  and  disinterested  third  per- 
son. People  T.  Oldham,  111  Cal.  653,  44 
Pac.  312.  The  declarations  of  Miller  could 
hare  been  admissible  against  the  defendant 
only  in  the  presence  of  those  circumstances 
wbich  cveate  an  apparent  exception  to  the 
rnle  udadlng  hearsay  testimony,  and  per- 
mit In  evidence  statements  made  in  the  pres- 
ence and  hearing  of  a  defendant,  by  a  per- 
son not  called  as  a  witness,  for  the  single 
purpose  of  showing  that  the  defendant's  con- 
duct and  statements  In  reply  were  not  those 
of  an  innocent  man.  People  v.  Weber,  149 
Cal.  338,  86  Pac.  671.  Under  this  rule,  re- 
peatedly declared  and  dedned  in  this  state, 
the  statements  themselves  cannot  be  receiv- 
ed or  considered  as  evidence.  It  Is  only  the 
guilty  conduct  or  Incriminating  reply  of  a 
defendant  In  response  to  an  accusation  of 
crime  or  statements  implicating  him  in  Its 
commission  that  constitute  relevant  and  com- 
petent evidence  against  him.  People  t.  Te- 
shara,  134  Cal.  642.  66  Pac.  79S. 

[t]  Ordinarily  when  a  defendant,  under 
conditions  which  fairly  afford  him  an  op- 
portunity to  reply,  stands  mate  in  the  face 
of  an  accusation  of  crime,  the  circumstance 
of  bis  silence  may  be  taken  against  talm  as 
erld«ice  indicating  an  admission  of  guilt. 
Jones  on  Bt.  S  291;  People  t.  McCrea.  32 
Cal.  08;  People  v.  Ah  Yute,  63  Cal.  614; 
People  T.  iionle  Foo,  112  Gal.  24,  44  Paa 
4S3;  People  t.  Mallon,  103  Cal.  613,  87  Pac. 
512 ;  People  Amaya,  134  Gal.  636,  66  Pac. 
704.  But,  if  he  promptly  and  fnlly  deny 
the  charge,  tlie  accusatory  statements  stand- 
ing alone  are  not  In  any  sense  competent 


evidence  of  the  drfendant'a  guilt  (People  v. 
Elstrado,  49  Cal.  171;  People  v.  Ah  YW.?.,  54 
Cal.  90),  and  should  in  such  a  eontiugency 
be  excluded  from  the  consideration  of  the 
Jury  (People  v.  Teshara,  supra;  People  T. 
Phllbon,  supra).  As  was  said  In  the  case  of 
People  V.  Teshara,  supra:  "The  court  and 
the  district  attorney  seem  to  have  lost  sight 
of  the  fact  that  it  Is  not  the  accusation, 
but  the  conduct  of  the  accused,  that  is  evi- 
dence in  such  cases,  and  that  the  only  rea- 
son for  admitting  the  accusation  Is  to  ex- 
plain the  conduct."  This  rule  applies  with 
peculiar  force  to  the  facts  of  the  case  at 
bar,  for  It  appears  from  the  record  that 
when  Miller  had  concluded  his  statement, 
wherein  he  declared  the  defendant  to  be 
the  perpetrator  of  the  crime,  Officer  Kyle 
turned  to  the  defendant  and  asked  him  if 
Miller  was  telling  the  truth.  Under  such 
circumstances  the  silence  of  the  defendant 
would  have  been  competent  evidence  against 
him ;  but.  In  view  of  the  defendant's  prompt 
denial,  the  propriety  and  necessity  of  ex- 
cluding Miller's  statements  from  the  evidence 
in  the  case  at  bar  are  readily  apparent.  The 
question  which  elicited  the  evidence  com- 
plained of  was:  "Tell  us  what  Miller  said 
In  the  presence  of  the  defendant?"  This 
question  upon  Its  face  was  objectionable. 
It  sought  to  adduce  only  the  conversation 
of  Miller,  and  not  the  conduct  and  state- 
ments of  the  defendant  In  reply,  and  In 
view  of  the  defendant's  objection  It  was 
Incumbent  upon  the  district  attorney  to  am- 
plify the  question  by  adding  the  particulars 
wbich  bo  expected  to  prove,  or,  at  least, 
announce  to  the  court  that  the  question  and 
the  testimony  sought  to  be  adduced  thereby 
were  the  preliminaries  of  a  purpose  and  an 
effort  to  show  the  defendant's  conduct  and 
statements  in  the  presence  of  an  accusation 
of  crime.  The  district  attorney  knew,  or 
should  have  known,  what  the  witness  Kyle 
would  testify  to ;  and  if  It  had  been  stated 
to  the  court  by  the  district  attorney  that 
it  was  his  purpose  to  show  that  the  defend- 
ant had  been  charged  by  Miller  with  the 
commission  of  the  crime,  and  that  the  de- 
fendant had  promptly  denied  the  accusation, 
It  Is  but  fair  to  the  trial  court  to  assume 
that  the  <A]ectlon  would  have  been  sus- 
tained. 

We  are  not  unmindful  of  the  suggestion 
made  by  the  Attorney  General  that,  as  In- 
dicated in  People  t.  Cote,  141  Cal.  88,  74 
Pac.  647,  the  rule  of  evidence  under  discus- 
sion is  subject  to  the  qualiflcatlon  that  such 
testinumy  is  admlsstble  notwithstanding  a 
defendant's  prompt  and  full  denial  of  guilt, 
if.  In  addition  and  in  an  attempt  to  avoid 
the  effect  of  the  accusation,  he  makra  a 
statement  which  is  calculated  to  deceive  or 
Is  subsequently  shown  to  be  folse.  In  such 
a  cas^  however,  the  scope  and  effect  of  the 
evidence  is  not  materially  modifled.  The 
fact  would  BtUl  remain  that  the.  accusation 
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coald  not  be  considered  as  evidence,  for. 
In  such  a  case,  it  Is  the  falsehood,  and  not 
the  accusation,  which  indicates  a  conscious- 
ness of  gnllt,  and  weighs  against  the  defend- 
ant. People  T.  Turner,  1  Cal.  App.  422,  82 
Pac  397. 

Even  In  this  modified  form  the  rule  of 
evidence  referred-to  cannot,  on  the  facts  of 
this  case,  be  invoked  to  support  the  rulings 
of  the  trial  court.  Apart  from  the  alleged 
declarations  of  Miller,  no  attempt  was  made 
to  contradict  or  impeach  the  statement  of 
the  defendant  made  in  explanation  of  his 
conduct,  his  recent  possession  of  stolen  prop- 
erty, and  his  association  with  Miller  on  the 
night  of  the  burglary.  Neither  Is  It  apparent 
from  the  record  before  us  that  the  defend- 
ant's reply  to  the  accusation  of  Miller  was 
a  false  and  deceptive  statement  made  in  an 
attempt  to  avoid  the  efTect  and  consequences 
of  the  accusation.  Moreover,  the  defend- 
ant's subsequent  explanation  of  hia  where- 
abouts on  the  night  in  question,  and  the 
reason  which  he  gave  for  bis  flight  on  the 
approach  of  the  arresting  officer,  were  In 
response  to  questions  by  the  witness  Kyle, 
and  do  not  appear  to  have  been  made  in 
reply  to  anything  that  was  said  by  Miller. 
This  being  so,  the  declaration  of  Miller  that 
the  defendant  committed  the  crime  charged 
became  an  Ind^endrat  piece  of  evidence 
which,  although  manifestly  Incompetent,  was 
through  the  medium  of  the  witness  Kyle, 
submitted  to  the  Jury  for  Its  con^deratlon. 

[8]  In  any  view  of  tbe  case,  we  are  forced 
to  the  conclusion  Oat  the  evidence  com- 
plained of  was  improperly  admitted;  and, 
as  we  are  not  permitted  to  say  that  the 
verdict  would  have  been  the  same  if  the 
testimony  of  the  wltnera  Kyle  had  been 
rejected,  the  Jndgmoit  and  order  appealed 
from  are  reversed,  and  the  cause  remanded 
for  a  new  trloL 

We  concur:   HATJL,  J.;  KERRIGAN,  J. 


PEOPLE  V.  KNAPP.    (Cr.  324.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   July  25,  lull.    Rehearinff  Denied 
by  Supreme  Court  Sept,  22,  1011.) 

1.  HOUICIDB  (S  SS3*)— SUFFICIEHCT  OF  EVI- 
DENCE—DeGBEE  07  HURDEB. 

Evidence  held  suflScient  to  suBtain  a  verdict 
of  murder  in  tbe  first  d^ree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  253.*] 

2.  HomciDE  (S  233*)— Mdrdbb— Motive. 

Proof  of  motive  is  not  indispensable  to  a 
conviction  for  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  {481;  Dee.  Dig.  |  233.*] 

8.  HouiciDB  (S  282*)— Tbial— PaoviNCB  or 
Jury— Deobbb  of  Grime. 

Where  there  is  an  abundance  of  evidence 
that  defendant  committed  a  homicide  charged  to 


him,  it  is  the  province  of  the  Jury  to  determioe 
the  degree  of  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  674;  Dec  Dig.  |  282.*] 

4.  Cbiuinal  Law  (§  476*)  —  Opinion  Evi- 
dence—Wound— Fobce  or  Blow. 

Teatimony  of  an  autopsy  surgeon  in  a  bom- 
icide  case  that  it  would  "require  a  pretty  beavy 
blow  with  some  inatrnment  to  cause  that  frac- 
ture" Is  admissible  as  opinion  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1002;  DeoDig,  {  476.*] 

5.  Cbiuinai,  Law   (§   696*)  —  Motion  to 
Strike— Evidence  Aduissible  in  Past. 

Where  the  answer  of  a  witness  Is  tespoa- 
aive  In  part  to  a  questi<m,  defendant's  motioa 
to  strike  the  entire  answer  as  nonrespoasive  is 
properly  denied. 

[Ed.  Note. — For  other  cases,  see  CriminBl 
I^j^  Cent  Dig.  81  1639-1044 ;  Dec  Dig.  | 

Appeal  firom  Supolor  Court,  City  and 
County  of  San  Francisco;  Frank  B.  WUIIi, 

Judge. 

John  D.  Knapp  was  conrlcted  of  murder 
in  the  first  degree,  and  he  appeals.  Affirmed. 

Frank  McGowan  and  Elmer  Westlake,  for 
appellant  Attomeiy  General  Webb,  for  tbe 
People. 

KFIRRIGAN,  J.  The  defendant  was  coo- 
rlcted  of  murder  in  tbe  first  degree,  and 
the  Jnry  fixed  hla  punishment  at  imprisOD- 
ment  In  tbe  state  prison  for  the  term  of  bli 
natural  life. 

The  Attorney  G^eral  makes  a  prelhnlna- 
ry  objection  to  the  conslderatloD  of  the  ap- 
peal, claiming  (1)  that  the  record  discloses 
no  appeal  from  the  Judgment;  and  (2)  that, 
as  neither  the  law  nor  a  rule  of  court  pro- 
vides a  method  of  appeal  from  aa  onler 
denying  a  motion  for  a  new  trial,  an  appeal 
from  such  an  order  cannot  be  reviewetl. 

Notwithstanding  these  objections,  we  hive 
examined  the  record,  and  the  conclusion  we 
have  reached  on  tbe  merits  of  the  case  ren- 
ders a  decision  of  those  points  unnecessary. 
It  is  defendant's  contention  that  the  evi- 
dence Is  wholly  inauffldent  to  sustain  tbe 
verdict  of  tbe  Jury.  We  will  tbeiefure 
briefly  review  it. 

On  the  morolng  of  November  14,  1910,  at 
about  8  o'clock,  the  body  of  Julia  Carer 
was  found  in  a  vacaot  lot  behind  some  bill- 
boards near  the  comer  of  McAllister  and 
Leavenworth  streets.  In  San  Francisco.  She 
was  a  woman  who  drank  heavily,  took  poor 
care  of  herself,  and  for  a  long  time  bad 
been  in  poor  health.  She  was  about  7i) 
years  of  age,  and  when  her  dead  body  was 
discovered  both  eyes  were  contused,  tlim 
waa  a  compound  fracture  in  the  nasal  bon^ 
several  contusions  of  the  lower  Jaw.  and  s 
fracture  of  tbe  parietal  bone  on  the  left 
side.  This  last  Injury,  with  the  subsequent 
hemorrhage  and  shock,  caused  her  death. 
The  deceased  had  an  abnormally  thick  sknlL 
and  her  death,  according  to  the  testinx>ny 
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of  I.  phTBtdan,  most  have  tieen  the  result 
of  a  Toy  lieaT7  blow  wltli  some  blunt  In- 
■trameDt  Police  OflDcer  Jobn  D.  Collbis 
dlscoTered  tbe  body.  Quite  a  crowd  had 
sitbered  at  tbe  spt^  and  amons  them  was 
the  defendant.  The  sides  of  bis  face  and 
the  backs  of  his  hands  were  scarred  with 
ftesh  scratches,  and  he  attracted  the  atten- 
tion of  C^cer  Colllna.  The  oflicer  asked 
Um  If  he  knew  anything  about  the  death 
of  the  deceased,  and  he  replied  that  be  did 
not  We  quote  from  tbe  testimony  of  (Mlcer 
Collins:  **I  talked  to  him  quite  a  little  while 
iboQt  the  case  and  of  the  dead  woman.  A 
ffowd  commenced  to  collect  around  us,  and 
finally  be  said  for  me  to  come  into  the  bam. 
I  saM,  'W^t  bam  7  He  said.  This  stable 
here— Clausen.'  He  said,  'I  worked  In  there.' 
So  we  went  In  the  bam.  •  •  •  other 
officera  joined  me,  and  we  commmced  ques- 
tioning him  about  the  case.  He  denied  that 
be  knew  this  woman  or  anything  about  her 
death.  We  took  him  into  custody  and  ex- 
amined his  roonij  which  was  In  the  stable 
Tbe  walls  of  his  room  w«re  bespattered 
vlth  blood.  The  bedclothes  and  the  mat* 
tresses  were  soaked  with  blood.  There  was 
blood  also  on  a  coat.  Test,  a  pair  of  pants, 
1  pair  of  drawers,  a  pair  of  blankets,  a 
pillow,  some  towels,  a  sofa  cushion,  and  on 
a  handkerchief,  all  of  which  was  the  prop- 
erty of  the  d^aidant  An  Iron  instrument 
irbleh  could  have  produced  the  wounds  was 
found  in  Uie  room,  containing  blood  stalna. 
Uter,  and  while  the  defendant  was  in  cus- 
tody, a  man  the  name  of  Stevens,  who 
lud  worked  around  the  bam  with  the  de- 
fendant, was  arrested;  and  tlie  defendant, 
referring  to  the  arrest  of  Sterens,  sold: 
"What  In  hell  do  yon  want  to  hold  Stevens 
for?  He  doesnt  know  anything  about  this 
rase,  for  he  was  not  there  when  the  thing 
happened.'"  The  day  after  the  homicide 
Frank  M.  Eeola,  a  police  officer,  found,  hid- 
den in  tbe  bam,  on  undershirt  belonging 
to  the  defendant  on  which  there  was  some 
fresh  blood.  The  defendant,  when'  question- 
ed about  the  scratches  on  his  face,  respond' 
ed  that  be  did  not  "know  how  he  got  them," 
that  he  must  have  "fallen  out  of  bed." 

It  Is  evident  that  tbe  body  of  the  deceas- 
ed was  dragged  from  the  barn  to  the  place 
where  it  was  found,  for  there  was  a  trail 
-between  those  two  points  made  by  the  drag- 
ging of  a  heavy  body  over  the  ground, 
and  on  tilils  trail  there  were  spots  of  blood. 
Defoidant  told  Officer  Esola  that  there  was 
a  "racket"  near  tbe  stable  during  tbe  night 
of  November  13th-14th;  that  "at  about  3 
o'clock  in  the  morning  he  was  waked  up 
a  noise  in  the  street  right  outside  of  iiis 
bedroom;  that  the  noise  sounded  like  a 
man  and  woman  in  fighting;  and  that  some 
one  apparoitly  fell  against  the  outside  of 
the  bam."  There  were  grey  hairs,  like  those 
of  the  deceased,  on  the  lapel  of  defendant's 
coat   A  police  officer  accused  the  defend- 


ant of  having  murdered  tbe  woman,  and  be 
stood  dloit 

The  defendant's  explanation  of  his  con- 
nection with  the  matter,  given  as  a  witness 
in  his  own  behalf,  is  substantially  as  fol- 
lows: Tliat  on  the  evening  of  Novraiber 
13th  he  was  engaged  at  work  In  tiie  stable, 
when  the  deceased  came  In;  that  he  had 
never  se^i  her  before,  and  she  said  she  had 
a  pain  in  her  head,  and  she  wanted  him  to 
get  iter  some  whisky;  that  he  said  something 
to  her  and  went  Into  a  stall,  and  on  his 
return  found  that  die  had  fallen  against  the 
wherf  of  a  q>ring  wagon;  that  he  rendered 
her  smne  assistance,  and  she  subsequently 
fell  again;  that  he  washed  her  face  with 
some  water  and  a  handkerchief,  eat  her  on 
a  box,  and  told  her  to  rest  herself;  that 
she  got  up  from  the  box,  walked  into  his 
room,  and  sat  on  a  trunk,  holding  a  towel 
In  her  hands;  that  she  continually  pleaded 
with  him  for  wUsky,  and  that  he  went  out 
to  get  ber  some;  that  he  went  to  a  restau- 
rant, got  bis  supper,  read  a  newspaper, 
played  cards,  walked  back  to  the  stable, 
tried  to  arouse  the  woman,  and  found  that 
she  was  dead,  whereupon  be  became  horri- 
fied, and  fainted.  When  he  came  to  be  was 
bewildered,  and,  remembering  that  he  had 
before  been  convicted  of  murder,  concluded 
that  he  would  be  charged  with  the  murder 
of  this  woman,  and  that,  in  order  to  screen 
himself,  he  dragged  the  body  to  the  place 
where  found  by  the  officer.  He  accounted 
for  the  scars  on  his  face  by  saying  that, 
when  he  assisted  the  deceased  to  her  feet 
after  her  first  fall,  she  grabbed  the  side  of 
his  face  with  her  hands  and  scratched  him. 

The  def»idant  called  two  character  wit- 
nesses and  some  others,  who  gave  Inconse- 
quential testimony. 

[1]  The  inference  sought  to  be  given  by 
a  part  of  the  defendant's  testimony  Is  that 
tbe  deceased  fractured  her  skull  when  she 
fell,  as  he  says,  against  the  wheel  of  the 
wagon;  but,  according  to  his  testimony,  i^e 
walked  after  that  fall,  whereas  the  uncon* 
tradlcted  testimony  of  the  physicians  Is 
that  she  could  not  have  walked  after  her 
skull  was  fractured.  Tbe  defendant  made 
Inconsistent  statements  about  tbe  clrcum> 
stances  of  the  crime.  As  a  whole,  his  nar- 
rative is  very  Improbable,  and  we  think  the 
evidence  in  the  ease  points  convincingly  to 
him  as  the  perpetrator  of  the  crima  It 
may  be  that  the  blood  on  the  underclothing 
of  defendant  does  not  suggest  very  strongly 
that  passion  was  the  motive  actuating  him 
to  kill  the  deceased,  but  some  one  killed 
her;  and,  as  she  was  poor,  old.  penniless, 
and  harmless,  there  could  be  but  little  mo- 
tive on  the  part  of  any  person  to  take  her 
life.  Whoever  killed  her  had  but  a  slight 
motive. 

[2]  But  It  may  be  said  In  passing  that 
proof  of  motive  is  never  Indispensable  to  a 
conviction.  People  v.  Durrant,  116  Cal.  179, 
48  Pac.  75. 
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[31  We  think  the  Jury  reached  a  correct 
conqlueion  In  tlie  case.  But,  be  that  as 
ft  niay,  there  Is  certainly  an  abundance  of 
evidence  tending  to  show  that  the  defend- 
ant committed  the  homicide.  A  question 
of  law  therefore  Is  not  presented  to  this 
court  People  t.  Cole,  127  Cal.  545,  59  Pac. 
984;  People  t.  Mabatch,  148  Cal.  200,  82 
Pac.  779;  People  v.  Oppemehelmer,  156  Cal. 
746,  100  Pac  74. 

[4]  Dr.  C  A.  Glover,  the  autopsy  surgeon, 
was  permitted  to  testify  over  the  objection 
of  defendant  that  It  would  "require  a  pret- 
ty heavy  hlow  with  some  iustrument  to 
cause  that  fracture."  This  testimony,  says 
the  defendant,  "was  a  mere  speculation, 
and  did  not  call  for  expert  testimony."  The 
witness  bad  already  testified  that  the  skull 
of  deceased  was  abnormally  thick,  and  later, 
without  objection,  that  the  wound  was  nec- 
essarily caused  by  some  blunt  Instrument 
Hie  testimony  disclosed  that  the  skull  of 
the  deceased  was  abnormally  thick,  and  we 
think  the  Jury,  therefore,  without  this  tes- 
timony, would  naturally  draw  the  conclu- 
sion that  It  would  take  a  harder  blow  to 
fracture  her  skull  than  to  fracture  a  skull 
of  normal  thickness.  Even  If  the  testimony 
were  Improperly  admitted,  the  error  would 
be  harmless,  but  we  think  the  ruling  of  the 
couft  was  sound.  "Any  witness  familiar  by 
experience  with  the  appearance  or  treat- 
ment of  wounds,  particularly  a  physician 
or  surgeon,  may  give  an  opinion  as  to  the 
manner  in  which  a  mortal  wound  was  prob- 
ably inflicted;  as  to  the  kind  of  weapon 
used ;  as  to  the  distance  from  which  a  shot 
was  flred;  as  to  the  d^ee  of  force  em- 
ployed and  as  to  the  direction  of  a  blow. 
•  •  •»  Underhlll.  Crlm.  Bv.  |  821. 
"Whether  a  partlcnlar  wound  (MUld  have 
been  produced  by  a  partlcnlar  Instrumttit 
is  a  qneaUon  on  which  the  opinion  of  ex- 
perts can  be  asked."  Wharton  on  Homi- 
cide, p.  943.  See,  also,  State  r.  Wilcox,  132 
N.  O.  1120,  44  8.  m  630;  State  t.  Breanx, 
104  La.  540,  29  South.  222;  Tune  r.  State, 
49  Tex.  Gr.  B,  445.  94  S.  W.  231;  and  par- 
ticularly Fairall  on  Crlm.  Law  and  Pro- 
cedure, p.  228. 

[S]  The  same  witness  on  cross-examina- 
tion testified  to  a  certain  condition  of  the 
defendant's  brain;  and  after  denying  that 
he  had  testified  differently  at  the  prelimi- 
nary examination,  he  in  effect  said  that  if 
the  stenographic  transcript  of  such  exam- 
ination Bliowed  that  such  was  the  case,  then 
the  reporter  was  "evidently  mistaken."  A 
motion  to  strike  out  this  testimony  on  the 
ground  that  it  was  not  responsive,  and  that 
it  was  argumentative,  was  denied.  This 
ruling  is  now  assigned  as  error.  The  point 
has  little  merit  but  It  Is  sufficient  to  say 
that  part  of  the  answer  certainly  was  re- 
sponsive; hence  the  motion  to  strUce  out 


the  whole  answer  was  too  general.  Peo- 
ple T.  Pembroke,  6  CaL  App.  601,  92  Pac. 

668. 

The  Jndgmoit  and  order  are  affirmed. 
We  concur:  LENNON,  P.  J.;  HALU  J. 


HABGIS  et  aL  T.  FIDELITY  MDT.  LIFE 
INS.  GO. 

(Supreme  Court  of  Oklahoma.    Jan.  11.  ]9ia 
Kehearlns  Denied  Dec.  13,  1910.)' 

(Syllabitt  by  the  Court.) 

Pbincifaxi  ahd  Subett  U  28*)— Bond— No- 
tics  or  ACCKPTANCB. 

A  bond  signed  by  T.  as  "principal"  and 
four  others  as  "suretitf '  (T.  having  been  tbere- 
tofore  appointed  an  agent  of  the  obligee,  a  cur- 
poratioD,  by  written  contract),  cooditiooed  in 
elfeet  that  If  T.,  his  heirs,  etc.,  aball  well  and 
truly  promptly  pay  to  the  obligee,  etc,  «ll 
moneys  which  may  come  into  his  hands  as  agent 
of  and  for  the  obligee,  etc.,  and  shall  keep  all 
agreements  comprised  in  any  or  all  cootracu 
theretofore  or  thereafter  mBcie  between  said  T. 
and  the  obligee,  binds  said  sureties  as  snretifN 
and  not  as  guarantors,  and  requires  do  uoikt 
of  acceptance. 

[Kd.  Note.— For  other  cases,  see  Principal  aoU 
Surety,  Cent.  Dig.  U  21.  &7,  58;  Dec  Dig.  < 
28.*] 

Error  from  Pontotoc  County  Court;  Jod 
Terrell,  Judge. 

Action  by  the  FIddlt7  Mutual  Life  Insur- 
ance Company  against  O.  C.  Hargls  and  oth- 
ers. Judgment  for  plaintiff,  and  d^endants 
bring  error.  Affirmed. 

Duke  Stone,  for  plaintiffs  in  error.  W.  B. 
Crossan,  for  defendant  in  error. 

TURNER,  J.  On  December  27,  1906,  tbe 
Fidelity  Mutual  Life  Insurance  Company,  de- 
fendant in  error,  sued  J.  W.  Taylor,  C.  C. 
Hargls,  J.  E.  Jackson,  George  Harrison,  and 
W.  J.  Baugh.  plaintiffs  In  error.  In  the  I'nlt- 
ed  States  Court  for  the  Indian  Territory, 
Southern  District  at  Ada,  on  the  follovi^v 
bond: 

"Know  all  men  by  these  presents:  That 
J.  M.  Taylor,  of  Ada,  L  T.,  as  principai,  and 
0.  C.  Hargls,  of  Ada,  L  T.,  J.  W.  JacksoD 
and  George  H.  Harrison,  of  Ada,  L  T.,  W.  J. 
Baugh,  of  Ada,  I.  T..  as  sureties,  are  held 
and  firmly  bound  unto  the  Fidelity  Mutual 
Life  Insurance  Company,  of  the  city  and 
county  of  Philadelphia,  state  of  Pennsylvania, 
a  corporation,  existing  und»  the  laws  of 
said  state,  In  the  sum  of  five  hundred  dollars, 
lawful  money  of  the  United  States  of  Ameri- 
ca, to  be  paid  to  the  said  Fidelity  Mutuil 
Life  Insurance  Company,  at  Its  office  In  I'bll- 
adelphla,  Penn.,  its  certain  attorney  or  as- 
signs, to  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  bein,  execo- 
tors^  and  administrators,  firmly  by  tbet^ 
presents.  Sealed  with  our  seals,  dated  the 
second  day  of  August  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  five  Tlw 
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condition  of  this  obllgatUm  Is  such,  tbat  if 
the  abore  bounden  principal,  J.  M.  Taylor,  of 
Ada,  I.  T.,  bis  belrSt  executors,  administrators, 
or  anj  of  tbein  shall  and  do  well  and  tnMy 
promptly  pay  or  cause  to  be  paid  nnto  Qie 
above-named  the  Fidelity  Mutaal  Life  In- 
snnnce  Company,  or  its  legal  representative, 
any  and  all  moneys  wblcb  may  come  Into  his 
bands  as  agent  of  or  for  said  company,  and 
shall  pay  or  cause  to  be  paid  to  said  com- 
pany all  loans  or  adrances  made  to  him  by 
said  company,  or  to  any  special  or  subagents 
appointed  by  him,  on  account  of  future  com- 
missIoDs  or  otherwise;  shall  not  Incur  any 
Indebtedness  for  advertising,  office  rent,  pur- 
chase of  supplies,  or  for  any  matter  or  thing 
whatsoever.  In  the  name  of  the  company, 
without  the  written  consent  of  the  president, 
aod  shall  and  do  In  all  things  well  and  truly 
observe,  fulfill,  and  keep  aU  and  singular  ar- 
ticles, clauses,  provisions,  conditions,  and 
agreements,  whatsoever,  whlcdi  on  the  part 
of  the  said  J.  M.  Taylor,  are  or  ought  to  be 
observed,  performed,  fulfilled,  and  kept,  com- 
prised and  mentioned  in  any  or  all  contracts 
or  agreements  heretofore  or  hereafter  made 
iMtween  him  and  the  said  Fidelity  Mutual 
Ufe  Insurance  Company,  or  its  representa- 
tive, according  to  the  purport,  true  Intent, 
and  meaning  of  the  same,  or  contained  and 
nieottoned  in  any  change  or  modification  of 
the  same,  then  this  obligation  to  be  null  and 
void,  or  else  to  be  and  remain  In  full  force 
and  virtue.  J.  M.  Taylor.  [Seal.]  Signature 
of  Principal.  C.  O.  Hargls.  [Seal.]  Signa- 
ture of  Surety.  J.  F.  Jackson.  [Seal.]  Sig- 
nature of  Surety.  Geo.  H.  Harrison.  [Seal.] 
VV.  J.  Baugh.  Signed,  sealed,  and  delivered 
in  the  presence  of  T.  S.  Roupt.   B.  S.  Floyd. 

"Notice  to  Sureties:  Not  less  than  two 
sureties  are  required  in  every  cnso,  but  It  is 
expressly  understood  that  Indlvldaal  as  well  as 
Joint  liability  attaches  from  date  of  signature." 

It  alleged  as  breaches  thereof  that  said 
Taylor  had,  under  its  terms  and  parsuant  to 
his  prior  t^rlttoi  contract  of  agency,  receiv- 
ed lar^  sums  of  money  advanced  by  plaintiff 
to  him  at  various  times  which  bad  been  by 
him  wrongfully  retained,  In  the  total  sum  of 
^94.99;  and  filed  an  itemized  statement 
thereof,  and  prayed  Judgment  against  defend- 
ants for  said  amount. 

After  answer  filed.  In  which  defendant, 
In  effect,  admitted  the  agency  and  the  execu- 
tion of  said  bond,  but  denied  the  breaches 
aligned,  and  reply  by  plaintiff,  the  cause 
was  transferred  by  agreement  to  the  county 
court  of  Pontotoc  county,  and  tried  to  a  jury 
which  resulted  In  Judgment  for  plaintiff  and 
against  defendants,  who,  after  motion  for 
a  new  trial  filed  and  overruled,  bring  the 
case  here. 

To  maintain  the  issues  on  its  part,  plain- 
tiff introduced  said  bond  In  evidence,  proved 
the  breaches  alleged,  and  rested ;  whereupon 
all  the  defendants  except  Taylor  demurred  to 
the  evidence,  which  was  overruled,  and  ex- 
ceptions saved;    Ibereupon  defendants  In- 


troduced their  testimony,  and  at  the  close  of 
all  the  testimony  said  demurrer  was  over- 
ruled, and  verdict  and  Judgment  as  stated, 
to  reverse  which  demurring  defendants  con- 
tend that  the  court  erred  In  overruling  suid 
demurrer  because  they  say,  in  effect,  the  In- 
strnment  sued  on  Is  as  to  them  In  legal  ef- 
fect a  guaranty  of  future  advances  to  be 
made  by  plaintiff  to  defendant  Taylor,  and 
tbat  they  were  entitled  to  notice  of  Its  ac- 
ceptance, the  receipt  of  which  the  evidence 
falls  to  disclose.  Without  entering  into  a 
discussion  of  the  difference  between  a  con- 
tract of  guaranty  and  one  of  suretyship,  we 
think  It  sufficient  to  say  that  It  la  too  well 
settled  to  admit  of  a  serious  discussion  that 
the  Instrument  sued  on  Is  a  bond  and  a  con- 
tract of  suretyship  between  plaintiff  aud  the 
demurring  defendants,  and  tbat  notice  to 
tbem  of  its  acceptance  was  not  necessary. 

Page  V.  White  Sewing  Machine  Company, 
12  Tex.  Civ,  App.  327,  34  S.  W.  988,  was  a 
suit  upon  a  bond  similar  in  form  to  the  one 
In  question  given  by  Page  to  said  sewing 
machine  company  for  the  faithful  discharge 
of  his  duties  to  said  company,  ^e  execu- 
tion of  the  bond  was  not  denied.  As  a  de- 
fense thereto  among  others,  It  was  contended 
that  no  notice  of  the  acceptance  thereof  was 
given  the  sureties  thereon  by  plaintiff.  It 
was  urged  that  said  notice  was  necessary 
for  tbe  reason  that  the  contract  was  one  of 
strict  legal  guaranty.  Tbe  court  held  other- 
wise, and  that  tbe  instrument  was  a  plain 
bond  executed  by  said  Page  as  principal  and 
the  other  defendants  as  sureties,  and  affirm- 
ed the  Judgment  of  the  lower  court,  and  In 
the  syllabus  said:  "A  bond  whereby  tbe 
obligors  bind  themselves  severally  and  indi- 
vidually for  the  performance  by  the  princi- 
pal of  certain  acts,  consisting  of  the  pay- 
ment to  the  obligee,  a  sewing  machine  com- 
pany, of  all  claims  owing  the  obligee  from 
the  principal,  is  as  effects  tbe  sureties  a  con- 
tract of  suretyship,  and  not  of  guaranty." 
Cox  V.  Weed  Sewing  Machine  Company,  67 
Miss.  350,  was  a  suit  by  the  company  on  the 
bond  of  said  Cox  and  two  other  defendants 
who  had  executed  the  same  to  plaintiff  in 
the  sum  of  $1,000,  conditioned.  In  effect,  that, 
if  one  of  said  defendants,  Gibson,  "  *  •  • 
shall  well  and  truly  pay,  or  cause  to  be  paid, 
any  and  every  indebtedness  or  liability  now 
existing,  or  which  may  hereafter  in  any  man- 
ner exist,  or  be  incurred  on  the  part  of  the 
said  W.  P.  Gibson,  to  the  said  Weed  Sewing 
Madhlne  Company,  whether  snch  Indebtedness 
or  liability  shall  exist  in  the  form  of  book 
accounts,  acceptances,  indorsements,  guaran- 
ties, assignments,  or  otherwise  (•  •  •), 
then  this  obligation  to  be  void,  but  other- 
wise to  remain  In  full  force  and  effect  This 
to  be  a  continuing  guaranty  by  each  of  the 
above  parties  until  after  notice  in  writing 
shall  have  been  given  to,  and  actually  re- 
ceived by,  the  said  Weed  Sewing  Machine 
Company  from  each."  As  a  breach  thereof, 
plaintiff  assigned  tuat  said  Gibson  after  its 
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«ecntl(m  became  and  was  Indebted  to  plain- 
tiff In  the  sum  of  $455  r^resented  by  bis 
promissory  note,  whlcb  none  of  the  slgnen 
of  said  bond  had  paid,  and  for  which  they 
were  liable  and  prayed  Judgment 

The  other  defendants,  among  other  things 
in  def«ise,  pleaded  that  they  bad  no  notice 
of  the  acceptance  of  said  bond  until  long 
after  tbe  matnrity  of  said  notfc  Plaintiff 
demurred  to  this  plea,  which  was  sustained, 
and  tbe  ruling  tbereon  affirmed  by  the  Su- 
preme Court,  whlcb  held  the  contract  to  be 
one  of  suretyship,  and  not  of  guaranty,  and, 
as  such,  defendants  were  not  entllJed  to 
notice  of  the  acc^tance  thereof  by  plain- 
tiff, and  In  tbe  syllabus  said:  "Tbe  sureties 
on  a  bond  conditioned  to  answer  for  the 
debts  and  defaults  of  a  sewing  macblne 
agent,  who  Is  tbe  principal  obligator,  and 
to  whom  tbe  bond  Is  delivered,  are  neither 
guarantors  nor  sureties  on  a  guaranty,  and 
are  not  entitled  to  notice  of  the  obligee's 
acceptance  of  tbe  bond,  or  tbe  agent's  sub- 
sequently contracted  debts."  In  Saint  v. 
Wheeler  &  Wilson  Manufacturing  Company, 
95  Ala.  362,  10  South.  639,  36  Am.  St  Rep. 
210,  on  the  back  of  Saint's  contract  of  agen- 
cy with  said  company,  was  tbe  following: 
"For  value  received,  and  In  consideration  of 
the  within  contract  R.  F.  Saint  of  Lelgbton, 
Colbert  county,  Alabama,"  and  the  other 
defendants,  mentioning  their  names  and  resi- 
dences, "hereby  guarantee  to  the  Wheeler 
&  Wilson  Manufacturing  Company,  Its  suc- 
cessors and  assigns,  the  full  and  faithful 
performance  of  tbe  foregoing  contract,  In- 
cluding all  damages  which  may  result  to 
tbe  said  company  from  any  failure  on  tbe 
part  of  said  R.  F.  Saint  to  perform  any  of 
the  provisions  of  said  agreement,  to  the 
amount  of  $1,000 ;  bereby  waiving  all  neces- 
sity on  tbe  part  of  said  company  of  Institut- 
ing legal  proceedings  against  R.  F.  Saint 
l>efore  having  recourse  on  us ;  hereby  waiv- 
ing tbe  benefit  of  all  constitutional  or  stat- 
utory homestead  or  exemption  laws  now  In 
force;  further  agreeing  to  pay  plalntlfTs 
attorney's  fees,  and  all  costs;  should  suit  be 
necessary  to  enforce  the  collection  ot  tbis 
bond.  Witness  our  hands  and  seals,"  eta 
Tbe  suit  was  by  said  company  on  said  con- 
tract agalnet  said  Saint  and  four  others  who 
signed  It  the  breach  of  whlcb  was  allied 
to  be  that  Saint  had  failed  to  pay  over  on 
demand  of  defendant  $800  received  by  him 
under  his  ccmtract  of  agency.  There  was 
Judgment  for  plalntlflf,  and  on  appeal  tbe 
Supreme  Court  said:  "Tbe  contract  sued  on 
is  not  a  guaranty,  but  one  of  suretyship. 
Crosswalthe  and  the  other  defendants  who 
undertalce  that  Saint  shall  faithfully  per- 
form his  contract  with  the  company  are 
sureties  of  Saint,  and  not  his  guarantors. 
The  dlstlnctioQ  •  •  •  seems  to  lie  in 
this:  That  when  the  sponsors  for  another 
assume  a  primary  and  direct  liability,  wheth- 
er conditional  or  not  In  the  sense  of  be- 


ing Immediate  or  i)ostponed  tni  some  subse- 
quent occurrence  to  the  creditor,  tb^  are 
sureties;  but  when  this  responsibility  Is 
secondary  and  collateral  to  tbat  of  the 
principal,  they  are  guarantors.  Or,  as  oth* 
erwlse  stated.  If  they  undertake  to  pay  mon- 
ey, or  do  any  other  act  In  the  event  their 
principal  falls  therein,  they  ere  sureties; 
but  If  they  assume  the  performance  only  in 
the  event  the  principal  Is  unable  to  pe^ 
form,  ttiey  are  guarantors.  Or.  yet  another 
and  more  concise  statemoit,  a  surety  Is 
one  who  undertakes  to  pay  if  the  debtn  do 
not;  a  guarantor.  If  the  debtor  cannot" 
And  In  the  syllabus  said:  **A  bond  dgned 
Jointly  by  several  persons  one  of  whom 
had  been  appointed  an  agent  and  collector 
of  a  private  corporation  by  written  con- 
tract made  a  part  of  the  bond,  reciting  that 
for  value  received,  and  in  consideration  of 
said  contract,  they  'hereby  guarantee  to' 
said  corporation  'the  full  and  faithful  per- 
formance of  said  contract,  including  all  dam- 
ages which  may  result  to  said  company  from 
any  failure  on  the  part  of  said  S.  (collector) 
to  perform  any  of  the  provisions  of  said  con* 
tract  to  the  amount  of  $1000.00;  hereby 
waiving  the  necessity  on  tbe  part  of  said 
company  of  instituting  legal  proceeding 
against  said  S.  before  having  recourse  on  as,' 
hinds  the  other  obligors  as  sureties  for  said 
S.,  and  not  as  guarantors.  Such  contract  of 
suretyship,  unlike  a  guaranty,  does  not  re- 
quire notice  of  acc^tance,  but  becomes  com- 
plete and  binding  on  delivery;  and,  havlDg 
been  delivered,  one  of  the  obligators  caouot 
afterwards  revoke  It  as  to  himself,  unless 
the  right  of  revocation  Is  expressly  reserved 
In  the  writing."  See,  also,  Reigert  v.  White, 
62  Pa.  438;  Campbell  v.  Sherman,  151  Pa. 
70,  25  Atl.  35,  31  Am.  St.  Rep.  735. 

We  are  therefore  of  opinion  that  the  con- 
tract sued  on  was  one  of  suretyship  between 
plaintiff  and  demurring  defendants,  and  tliat 
no  notice  of  its  acceptance  was  required. 
There  is  nothing  In  the  contention  that  tbe 
court  erred  In  admitting  certain  evidence  to 
prove  that  Taylor  as  principal  on  the  bond 
authorized  plaintiff  to  charge  his  account 
with  $78  advanced  him  by  Replogle  as  the 
general  agent  of  the  company  subject  to 
plalntUTs  approval,  and  prior  to  the  execu- 
tion of  the  bond,  for  the  reason  that  the 
same  was  so  advanced  by  agreement  bet^f-een 
Taylor  as  said  agent  and  used  by  him  as 
such  In  the  prosecution  of  tbe  business  of 
tbe  company,  and  is  within  the  contempla- 
tion of  that  part  of  the  bond  providing  tbat 
be  shall  keep  all  agreements  "heretofore  or 
hereafter  made  between  him  and  said  Fidel- 
ity Mutual  Ufe  Insurance  Company,  or  its 
representatives,  according  to  the  purport  tme 
Intent  and  meaning  of  tbe  same.   •  • 

Tbe  Judgment  of  the  lower  court  Is  af- 
firmed. 

KANE,  C.  J.,  and  HAYES  and  DUNN,  JJ- 
concur.    WILLIAMS,  J.,  not  partidpatlag- 
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POWERS  et  hi  V.  VAN  DYKE  et  aL 
(Sapzniw  Court  of  Oklahoma.   Sept  12,  1911.) 

EjKCTifENT    (I    116*)— Judgment— Atfibka- 

TiTK  Relief. 

Where  in  ejectment,  defendant  asks  no  af- 
finnetive  relief  by  way  of  crosa-i^etition.  a  judg- 
ment divesting  title  out  of  plaintiff,  and  remov- 
ing cloud  on  defendant'!  title,  is  erroneons. 

[Ed.  Note.— For  other  esses,  see  Ejectment, 
Dec  Dig.  S  llO-*] 

On  rebearing.  Bevened  In  part,  wltb  In- 
structions. 

For  former  opinion,  see  27  OU.  27,  111 

Pac.  039. 

O.  A.  Brown  and  Dale,  Blerer  &  Hegler, 
for  plaintiffs  In  error.  S-  B.  Garrett  and  B. 
F.  Van  Dyke,  for  defendants  in  error. 

TURNESE,  0.  J.  On  the  rehearing  of  this 
cause,  the  original  opinion  In  whicH  Is  report- 
ed in  27  Okl.  27,  111  Pac  939,  it  Is  urged  by 
plaintiffs  In  error  that  our  judgment  thero 
rendered,  affirming  the  Judgment  of  the  trial 
court,  is  too  sweeping;  that  the  same  should 
bare  been  by  us  affirmed  in  part  only;  and, 
in  effect,  that  plaintiffs  talce  nothing  by  their 
suit,  ana  be  taxed  with  the  costs,  and,  furthw, 
tliat  that  part  of  said  judgment  which  reads: 
"It  Is  further  ordered,  considered,  and  ad- 
judged by  the  court  that  all  claims  of  plain- 
tiffs to  the  lands  in  controrersy,  to  wit,  [de- 
scription], occasioned  by  reason  of  the  al- 
leged conr^ance  of  George  W.  Bunton  to 
them,  be  divested  out  of  them,  and  that  all 
cloud  on  defendant's  title  occasioned  there- 
by be  removed" — be  vacated  and  set  aside. 

The  point  iB  well  taken,  for  the  reason 
that,  as  there  was  no  affirmative  relief  pray- 
ed for  by  way  of  cross-petition,  this  relief 
should  not  have  been  granted.  The  cause  Is 
accordingly  reversed  and  remanded,  not  for 
a  new  trial,  but  with  directions  to  vacate  and 
set  aside  that  part  of  the  judgment  com- 
plained of.  In  all  things  else  the  Judgment 
of  the  trial  court  la  affirmed.  AH  the  Jus- 
tices ooncnr. 


TRUGEON  et  al.  v.  GALLAMORE. 

<Supreme  Court  of  Oklahoma.   Sept.  18,  1910. 
Behearlng  Denied  Jan.  24,  1911.) 

(Syllabttt  hv  Court.) 

1.  Affxabance  (I  9*)— Genbsal  Appbabance 
—What  Conbtitutks. 

A  defendant,  who  files  a  motion  for  a  new 
trial  in  a  case  after  judgment,  which  fs  based 
on  noojurisdictional  grounds,  tberelv  enters  a 
general  ap[>earaDce. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  S  S2;  Dec.  Dig. 

2,  Afraax.  AMD  Ebbob  0  S23*>— DiaiaaaAL— 
Defect  or  Pabtixs. 

A  petition  in  error  by  two  of  three  defend- 
ants, aKainst  whom  judgment  was  enterad 
jointly  for  the  recovery  of  a  specified  sum,  to 


which  the  'Other  defendant  Is  made  neither  a 
party  plaintiff  nor  defendant  In  error,  must  he 
dismissed  for  want  of  necessary  parties. 

[Ed.  Note. — For  other  esses,  see  Appeal  and 
^or,  Cent.  Dig.  |f  179S-1»05;   Dec.  Dig.  | 

Error  from  District  Court,  McClaln  Coun- 
ty;  R.  McMillan,  Judge. 

Action  by  B.  W.  Gallamore  against  W.  H, 
P.  Trugeon  and  others.  Judgment  for  plain- 
tiff, and  defendants  Tmgeon  and  Oatron 
bring  «Tor.  Dlsmlased. 

J.  W.  Hocker,  for  platntUfs  In  error.  J. 
F.  Sharp,  for  defendant  in  error. 

D17NN,  O.  J.  This  case  presents  error 
from  the  district  court  of  McClaln  county. 
October  10.  1908,  a  joint  judgment  was  ren- 
dered by  that  coart  against  W.  D.  Catron, 
W.  H.  P.  T!rageon,  and  W.  B.  Blley.  From 
this  judgment  W.  H.  P.  Tmgeon  and  W.  D. 
Catron  hare  sought  to  appeal,  without  mak- 
ing the  co-judgment  debtor  a  party  either 
plaintiff  or  d^eudant  in  error.  Counsel  for 
defendant  In  error  has  filed  a  motion  to  dis- 
miss this  canse  by  reason  of  this  defect 

[1]  This  motion  Is  resisted  on  tiie  ground 
that  no  jndgment  was  prayed  against  the 
said  Riley,  and  that  the  raidwlng  of  the 
same  was  void,  as  no  service  was  ever  had 
upon  falm  and  no  appearance  made.  An  in- 
spection of  the  record  discloses  that  in  the 
motion  which  was  filed  to  strike  the  com- 
plaint, and  In  the  demorrer  filed  thereto,  as 
well  as  In  the  motion  for  new  trial,  counsel 
for  plalntffib  In  error,  who  were  defendants 
In  the  lower  court,  filed  the  said  motions 
aud  demnrrer,  apparently  appearing  for  each 
and  all  the  defoidauts.  In  the  motion  for 
new  trial  on  behalf  of  the  defendants,  re- 
ferring to  the  verdict  and  judgment.  It  Is 
alleged  that  the  same  were  not  sustained 
by  sufficient  evidence  and  were  contrary  to 
law,  and  that  the  judgment  was  excessive, 
all  of  which.  In  view  of  the  jndgment  ren- 
dered against  the  defmdant  who  is  not 
made  a  party  in  this  court,  was  clearly  a 
general  appearance;  the  rule  being  that  a 
defendant  making  a  motion  for  a  new  trial 
In  a  cause  after  judgment,  based  on  non- 
Jurlsdlctlonal  grounds,  enters  a  general  ap- 
pearance. 4  American  &  Ensllsh  Eucy.  Law 
and  Practice,  p.  1005;  Tootle- Weakley  Mil- 
linery Co.  V.  Blllingsley,  Trustee,  74  Neb. 
531,  105  N.  W.  85;  Barnett  et  al.  y.  Hol- 
yoke  Mutual  Fire  Ins.  Co.  et  al.,  78  Kan. 
630.  97  Pac.  962;  Rogers  v.  McCord-ColUns 
Mercantile  Co..  19  Okl.  115,  91  Pac.  804. 

[2]  The  Judgment  entered  being  Joint  and 
but  two  of  the  three  parties  against  whom 
it  was  rendered  having  been  made  [}artles 
In  this  court,  the  motion  of  counsel  for  de- 
fendant In  error  must  be  sustained;  the 
rule  being  aptly  stated  in  the  case  of  Strange 
et  al.  V.  Crismon.  22  Okl.  841.  98  Pac.  937, 
as  follows:  "A  petition  In  error  by  two  of 
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three  defendants,  agalDst  whotti  judgment 
was  entered  jointly  for  the  recovery  of  a 
specified  sum,  to  which  the  other  defendant 
is  made  neither  a  party  plaintiff  nor  defwd- 
ant  in  error,  must  be  dismissed  for  want 
of  necessary  parties.*' 

The  motion  of  counsel  for  defendant  In 
wror  Is  sustained,  and  the  appeal  Is  accord- 
ingly dismissed. 

TI'RXER,  WILLIAMS,  KANE^  and 
UAYES,  J  J.,  concur. 


HELLION  T.  DUBAND. 

(Supreme  Court  of  Utah.    June  14,  1011. 
Rehearing  Denied  Sept.  27,  1911.) 

1.  Justices  of  the  Peace  (8  116*)— New  Tbi- 

AL  — TlUE    OF   FiLINa   MOTION  —  "WITHIN 

Ten  DATS  Aftbb." 

In  an  action  tried  In  the  juetice  court,  a 
motion  for  a  new  trial  for  insufficiency  of  the 
evidence  was  filed  after  verdict,  but  before 
judgment.  The  statute  (Comp.  Laws  1907,  fi 
3742)  provides  that  a  new  trial  may  be  granted 
by  tne  justice  on  motion  made  within  10  days 
after  the  entry  of  judgment.  Held,  that  the 
words,  "within  ten  days  after,"  fixed  only  the 
limit  beyond  which  the  motion  might  not  be 
filed,  and  tliat  the  motion  was  sot  prematurely 
made. 

[Ed.  Note.— For  otiier  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  U  3(W-S71;  Dec.  Dig. 
S  iio.* 

For  other;  definitions,  see  Words  and  Rirases, 

vol.  8,  p.  7837.1 

2.  New  Tbial  (S  128*)— QBoniiDB— Ihbuffi- 

CIBNCr  OF  EVIDENCE. 

Insufficiency  of  evidence  to  justify  the 
Judgment  ia  not  ground  for  uew  trial.  It  is  in- 
8ufli(;iency  of  the  evidence  to  justify  the  verdict 
on  which  a  new  trial  must  be  asked,  t 

|£M.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  128.*] 

Appeal  from  District  Coart,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Application  by  William  Bellion  for  ^  writ 
of  prohibition  against  Charles  F.  Durand. 
From  a  judgment  granting  a  permanent  writ, 
respondent  appeals.  Reversed  and  remand- 
ed, with  directions. 

VL  A.  Walton,  for  appellant  King  &  Bur- 
ton and  Samuel  Russell,  for  respondent. 

fiTBAUP,  J.  Daniel  Densley  on  tlie  14th 
day  of  February,  1904,  commenced  an  action 
against  William  Bdllon  In  the  Justice  court 
of  Murray  precinct,  Salt  Lake  county,  before 
J.  B.  McOmle^  Justice  of  the  peace.  Upon 
the  issuing  and  service  of  a  summons,  Bellion 
appeared  In  tlie  action,  and  filed  a  general 
denial  to  the  complaint  The  case  was  r^- 
larly  set  for  trial,  and  tried  to  a  Jnry.  Both 
partly  were  r^resented  by  counsel.  A  ver- 
dict was  rendered  by  the  Jury  In  favor  of 
Bellion  on  the  2Ut  day  of  April,  1904.  No 
complaint  Is  made  with  respect  to  the  Juris- 
diction of  the  Justice,  or  of  any  Irregularity 


In  the  proceedings,  up  to  this  point  Be- 
fore the  Judgment  on  the  verdict  was  entered 
by  the  justice,  Densley,  on  the  23d  day  cf 
April,  1904,  served  and  filed  a  written  notite 
of  motion  for  a  new  trial  on  ttie  ground  of 
Insufficiency  of  the  evidence  to  justify  tbe 
verdict  e  ground  for  which  the  Justice,  by 
statute,  was  authorized  to  grant  a  new  trial. 
An  affidavit  was  also  served  and  filed  on 
behalf  .of  Densley  In  support  of  the  motioD. 
On  the  80th  day  of  April,  1904,  without  any 
Judgment  having  been  entered  upon  the  ver- 
dict, the  motion  for  a  new  trial  was  ai^ed 
by  the  attorneys  for  the  respective  parties, 
and  upon  a  submission  of  the  motion  for 
decision,  without  any  objection  having  been 
made  that  no  judgment  had  been  entered 
upon  the  verdict,  the  justice  on  the  day  last 
mentioned  vacated  and  set  aside  the  verdict, 
and  granted  a  new  trial  npon  the  ground 
stated  In  the  motion.  No  other  proceeding 
were  had  in  the  case  until  the  13th  day  of 
September,  1906,  when  both  parties  were  no- 
tified that  the  case  was  set  for  trial  on  tbe 
18th  day  of  September,  1906.  In  tbe  mean- 
time McOmie's  term  of  office  had  expired, 
and  Charles  F.  Durand  succeeded  him.  Tbe 
case  was  set  for  retrial  by  Durand.  On  the 
18th  day  of  September,  Densley  and  his 
counsti  appeared  for  trial,  but  the  defendant 
and  his  counsel,  though  previously  notified 
of  the  trial,  failed  to  appear.  On  that  da.r 
the  Justice,  Durand,  upon  the  evidence  ad- 
duced by  the  plaintiff,  rendered  and  altered 
a  Judgmoit  in  favor  of  Densley  and  against 
Bellion.  Then,  on  the  17th  day  of  October, 
1906,  Bellion  took  an  appeal  from  that  judg- 
ment to  the  district  court  Tbe  appeal  waf 
dismissed  by  the  district  court  on  the  8tb 
day  of  December,  1900,  and  the  case  re- 
manded to  tbe  Justice  court  on  the  19th  day 
of  January,  1907.  Upon  what  ground  tbe  ap- 
peal was  dismissed  Is  not  made  to  appear. 
Thereafter  Bellion  applied  to  tbe  dlstrfrt 
court  for  a  writ  of  prohibition  to  restrslo 
tbe  justice  from  enforcing  the  Jodgmeot  In 
tbe  petition  filed  by  him  for  an  altenutlTe 
writ  the  fotvgoing  facts  were  substantially 
set  forth,  and  the  additional  allegation  made 
that  tbe  justice  at  tbe  request  of  DensleT> 
counsel,  was  about  to  issue  an  execution  oo 
the  judgment  In  response  to  tbe  altem- 
tlve  writ  served  upon  him,  the  Justice  filed  aa 
answer  to  the  petition  and  writ  Vvoa  t 
hearing  and  a  trial  of  the  Issues,  tbe  diitriet 
court  granted  a  permanent  writ,  restralDliur 
the  Justice  from  Issuing  an  execution  or  oth- 
erwise enforcing  or  proceeding  npon  the  Jodg- 
ment  From  that  Judgment,  the  Jostloe  h« 
prosecuted  this  appeal. 

In  the  petition  It  was  alleged,  and  the 
court,  In  Its  findings,  found.  In  the  langiuf* 
of  the  petition,  that  a  new  trial  In  tbe  ]«• 
tlce  court  was  granted  by  Justice  McOmle 
"on  or  about  the  30th  day  of  April.  1006.' 
If  the  motion  for  a  new  trial  was  not  nade 
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In  the  Jnstlce  court  vntU  In  AprU,  1906,  the 
verdict  haTlng  beea  rendered  in  April,  1904, 
of  course,  the  Justice  had  no  jurisdiction  to 
then  entertain  or  to  grant  a  motion  tor  a  new 
trial.  However,  the  record  of  the  justice, 
and  all  the  papers  of  the  case  on  file  in  his 
office,  ail  of  which  were  put  in  evidence  on 
the  hearli^  and  on  the  trial  In  the  district 
court,  and  all  the  evidence  adduced  upon  such 
hearing  and  trial,  show,  without  conflict, 
that  the  motion  for  a  new  trial  in  the  justice 
court  was  served  and  filed  on  the  23d  day 
of  April,  1904,  and  was  granted  by  Justice 
Mcumle  on  the  30th  day  of  April,  1904,  not 
1906.  Nor  was  It  claimed  or  contended  by 
Uellion,  or  by  any  one,  in  the  court  below, 
nor  is  It  here  claimed,  or  contended,  that  the 
motion  for  a  new  trhtl  was  granted  on  the 
30tii  day  of  AprU.  1906.  and  not  in  1904. 
That  tlie  motion  for  a  new  trial  was  made 
and  granted  In  April,  1904,  was  not  disputed 
in  the  court  below,  nor  Is  it  here  disputed. 
And,  as  already  observed,  all  the  evidence, 
without  conflict,  affirmatively  and  conclusive- 
ly shows  that  the  motion  was  served  and 
filed  on  the  23d  day  of  AprU,  1904.  and  was 
granted  on  the  SOth  day  of  AprU,  1904,  and 
not  In  1906.  The  date  in  the  petiUon  and 
findings,  1906,  instead  of  1904,  evidently  is  a 
mere  clerical  error.  So  that  we  have  the 
Indisputable  facts  that  the  case  of  Densley 
V.  BeUion  was  tried  In  the  justice  court  be- 
fore a  jury,  and  a  verdict  rendered  by  them 
on  the  2l8t  day  of  April,  1904,  and  without 
and  before  the  entry  of  any  judgment  upon 
the  verdict  Densley,  on  the  23d  day  of  AprU, 
1904.  served  and  filed  a  motion  for  a  new 
trial,  which  was  argued  by  the  attorneys  for 
the  respective  parties  and  submitted  on  the 
SOth  day  of  April,  1904.  and  was  on  that  day, 
granted. 

[1]  The  respond^t  contends,  not  that  the 
motion  for  a  new  trial  was  not  made  In  time, 
but  that  it  was  prematurely  made;  that  the 
Justice  was  without  power  or  authority  to  en- 
tertain a  motion  for,  or  to  grant,  a  new  trial, 
before  the  judgment  was  ratered  by  him  on 
the  verdict,  and  for  that  reason  his  action 
In  granting  a  new  trial  was  without  jurisdic- 
tion, and  rendered  all  subsequent  proceed- 
ings, and  the  judgment,  on  a  retrial  of  the 
rase,  of  no  effect  It  was  upon  this  theory 
that  the  judgment  of  tbe  justice  court  was 
held  void  by  the  district  court  and  the  writ 
granted.  The  statute  (Comp.  Laws  1907,  I 
3742)  provides  tliat  "a  new  trial  may  be 
granted  by  the  jnstlce  on  motion  made  with- 
in ten  days  htter  the  entry  of  Judgment," 
ete.  Beepond«it  urges  that  the  proper  con- 
struction of  this  statute  requires  a  holding 
that  the  statute  fixes,  not  only  the  limit 
beyond  which  the  motion  may  not  be  made — 


10  days  after  the  entry  of  judgment — but 
also  the  first  point  of  time  at  which  tbe  mo- 
tion may  be  made,  not  before  tGe  entry  of 
Judgment  The  construction  of  slmUar  stat- 
utes has  frequently  been  before  the  courts. 
We  have  been  referred  to  no  case  where  the 
statute  was  given  the  construction  contended 
for  by  the  respondent  To  the  contrary,  we 
have  been  referred  to  a  number  of  cases 
where  it  was  h^d  tliat  the  words  "within  ten 
days  after"  fixed  only  the  limit  b^ond  which 
the  notice  may  not  be  given,  or  the  motion 
made,  and  did  not  flx  the  first  point  of  time 
at  which  it  may  be  given  or  made.  Davie 
V.  Miller,  130  U.  S.  284,  9  Sup.  Ct  560,  32  L. 
Ed.  932;  Young  v.  The  Orpheus,  119  Mass. 
179 ;  Sanborn  v.  Firemen's  Ins.  Co.,  16  Gray 
(Mass.)  448,  77  Am.  Dec.  419;  Gary  v.  Pul- 
lenwlder.  160  111.  629,  37  N.  B.  899;  Mer- 
chants' &  Traders*,  etc.,  Bank  v.  Mayor,  etc., 
97  N.  Y.  365;  Levert  Ex'x  v.  Read  Ex'r  et 
al.,  tA  Ala.  629.  This  we  believe  to  be  the 
proper  construction  of  the  statute.  Of  course, 
there  must  be  a  trial  had  and  concluded  be- 
fore a  motion  for  a  new  trial  would  be  per- 
tinent But  tbe  rendition  of  a  verdict  con- 
cludes tbe  trial.  The  recording  of  it,  and 
tlie  entering  of  the  judgment  upon  it,  are 
mere  ministerial  acts. 

[2]  Insufficiency  of  tbe  evidence  to  justify 
the  judgment  is  not  a  ground  of  motion  for 
a  new  trial.  It  Is  Insofflelaicy  of  the  evi- 
dence to  justify  the  verdict  or  other  deci- 
sion of  fact  upon  which  a  new  trial  must  be 
asked.  Martin  v.  Matfield,  49  Cal.  42.  A 
motion  for  a  new  trial  on  grounds  of  insuffi- 
ciency of  the  evldmce  assaUs  tbe  verdict, 
or  other  decision  oi  fact,  not  the  judgment 
This  court  in  Fisher  v.  Emerson,  16  Utah. 
517,  60  Pac.  619,  said:  "A  new  trial  is  a  re- 
examination of  the  issues  of  fact,  and  has 
nothing  to  do  with  tibe  Judgmoit  which  is 
the  sentence  of  the  law  upon  tbe  facta. 
Proceedings  for  a  new  trial  may  be  com- 
menced either  before  or  after  tbe  entry  of 
judgment**  We  are  therefore  of  tbe  opinion 
that  the  justice  bad  the  power  to  entertain 
the  motion  for  a  new  trial  after  the  verdict 
of  the  Jury  was  rendered,  and  before  the 
jndgmoit  upon  the  verdict  was  entered,  and 
that  his  ruling  In  granting  the  motion.  If 
erroneous,  was  mere  error,  and  not  a  want 
or  excess  of  Jurisdiction.  Hence  It  follows 
that  the  district  court  erred  in  holding  that 
the  Judgment  rendered  on  the  retrial  of  the 
case  In  the  Justice  court  was  void,  and  in 
granting  the  writ.  The  judgment  of  tbe  dis- 
trict court  Is  therefore  set  aside,  and  the 
case  remanded,  with  directions  to  dismiss  the 
proceedings. 

FRICK,  C.  X,  and  McCABTT,  J.,  concur. 
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UTAH  ASS'K  OF  CREDIT  MEN  T.  BOyLE 

FUENITURB  CO. 

(Supreme  Court  of  Utab.    June  17.  1911. 
Rehearins  Denied  Sept.  27,  1911.) 

1.  Barkbuptct  (I  303*)— Evidence. 

In  an  action  by  a  bankrupt's  trustee  for 
value  of  personal  property  transferred  to  a 
creditor  ai  an  allej^  preference,  evidence  held 
insuUicieiit  to  justify  a  findiog  that  tbe  bank- 
rupt's wife  was  a  partner  in  nis  business  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  303.  •] 

2.  Bankruptcy  (g  160*>— Insolvenot. 

In  determining  whether  an  alleged  bank* 
rupt  was  insolvent  at  tbe  time  of  an  alleged 
preferential  transfer,  all  bis  property  which  has 
value  must  be  included,  including  property  ex- 
empt under  the  state  law  or  transferred  in  pay- 
ment of  or  as  security  for  a  just  debt,  irrespec- 
tive of  whether  it  constitutes  a  preference  or 
not,  but  not  property  transferred  in  fraud  of 
creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  100.*] 

3.  Bankruptcy  (}  3(»*)— Insolvency— Val- 
ue OF  Pboperty. 

Where  nearly  a  year  prior  to  bankruptcy 
a  bankrupt  conveyed  his  real  estate  to  bis  wife, 
it  was  error,  in  an  action  by  tbe  bankrupt's 
trustee  to  recover  an  alleaed  preference,  to  per- 
mit tbe  bankrupt  to  testify  as  to  the  value  of 
such  real  estate,  and  to  consider  its  value  in 
determining  the  question  of  the  bankrupt's  sol- 
vency at  the  time  of  the  transfer,  since  the  wife 
could  not  be  deprived  of  any  right  she  had  in 
the  property  in  that  proceeding,  to  which  she 
was  not  a  party, 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  303.«] 

4.  Bankbuptcy  (S  304*)— Prbfebencbs— In- 
BOLVENCT— Question  fob  Jury. 

In  an  action  by  a  bankrupt's  trustee  to  re- 
cover an  alleged  preference,  evidence  held  to 
require  submission  of  tbe  question  of  the  bank- 
rupt's solvency  at  the  time  be  made  the  trans- 
fer to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  304.*] 

5-  Bankruptcy  (5  160*)  —  Preferences  — 

Creditor's  Knowledge. 

Under  Bankr.  Act  July  1,  1808,  c.  Ml,  8 
60.  30  Stat.  544  (U.  S.  Comp.  St.  1901,  p. 
3418),  prohibiting  preferences,  it  is  not  neces- 
sary that  the  creditor,  receiving  a  preference, 
actually  knew  or  believed  thnt  the  bankrupt 
was  insolvent  in  order  to  justify  its  recovery; 
it  being  sufficient  if  tbe  receiving  creditor  had 
reasonable  cause  to  believe  that  the  bankrupt 
was  insolvent 

[Ed.  Note.— For  other  caaeL  see  Bankniptcj, 
Dec.  Dig.  S  1«6.*1 

6b  BaNKBUPTCT   a  303*)— I^EFEBKHGES— RB- 

COVBRY— Insolvency— Schedules. 

In  a  suit  by  a  bankrupt's  trustee  to  re- 
cover an  alleged  preference,  tbe  bankrupt's 
schedules  filed  with  the  trustee  are  admissible 
on  the  issue  of  insolvency. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  303.*] 

7.  Bankruptcy  (J  341*)  — Res  Judicata  — 
Claims  in  Bankruptcy  —  Allowance  — 
Pbbfbrences. 

Where  a  bankrupt  while  insolvent  return- 
ed certain  property  to  a  creditor  and  received 
credit  therefor,  the  fact  that  tbe  creditor  there- 


after filed  a  claim  for  the  balance  of  hii  ao 
count  which  was  allowed  did  not  constitute  an 
adjudtcattoa  of  tbe  fact  that  tbe  transfer  of 
such  assets  for  credit  did  not  constitnte  a  pref- 
erence, and  waa  not  therefore  M  judteaia  of 
such  issue  against  the  trustee. 

[Ed.  Note.— For  other  caaea,  set  Bankruptcy, 
Dec.  Dig.  I  341.*] 

S.  Bankruptcy  (S  303*)— Reletanoy— Othei 

Similar  Transactions. 

In  a  suit  by  a  bankrupt's  trustee  tii  re- 
cover an  alleged  preference  consiPtiog  of  a  re- 
turn of  merchandise  to  a  creditor  while  the 
bankrupt  was  insolvent,  evidence  that  on  prior 
otK^asions  tbe  bankrupt  bad  returned  mercliao- 
dise  to  defendant  for  which  credit  had  been 
given  was  irrelevant. 

[Ed.  Note.— For  other  casea,  aee  BankmptCy, 
Dec.  Dig.  S  303.*] 

9.  Evidence  (8  471*)— Conclusions. 

In  an  action  to  recover  a  preference,  a 
question  asked  of  tbe  bnnkrupt  concerning  the 
amount  of  his  indebtedness  to  a  particular  cred- 
itor at  a  particular  time,  and  woetfaer  he  paid 
him  all  he  owed  him,  was  not  objectionable  as 
calling  for  a  conclusion. 

[F;d.  Note.— For  other  cases,  see  EvidencH, 
Cent.  Dig.  §{  2149-2185 ;  Dec.  Dig.  8  471.*] 

10.  Bankruptcy  (!  303*)— Peeferences— Ac- 
tion TO  Reoovbb— Evidence— Ban KKU it's 
Books. 

In  a  suit  by  a  bankrupt's  trustee  to  recov- 
er an  allied  preference,  either  party  may  hate 
recourse  to  the  bankrupt's  books  if  he  has  kept 
any,  and,  if  the  bankrupt's  memory  is  at  fault 
with  respect  to  any  matter  or  item  disoloi>fd  by 
the  books,  they  will  control  if  shown  to  be  cor 
reot. 

[Ed.  Note. — For  other  cases,  see  Bankmptcj, 
Dec  Dig.  i  303.*] 

11.  BaNKBUPTCT  (|  .308*)  —  Prefbbences  — 

Right  to  >  Recover. 

In  order  that  a  bankrupt's  trustee  may  re- 
cover an  alleged  preference,  he  must  show  thdt 
tbe  transfer  was  made  witbin  four  months  vf 
tbe  filing  of  the  bankrupt's  petition,  that  the 
bankrupt  wa«  insolvent  at  the  time  that  tlie 
preferred  creditor  knew  or  had  reasonable  cause 
to  believe  that  tbe  bankrupt  was  insolvent,  and 
that  such  transfer  waa  intended  as  a  preference, 
and  that  the  effect  of  tbe  transfer  was  to  give 
the  creditor  a  greater  percentage  of  bis  claim 
than  other  creditors  of  tbe  same  class  would 
obtain  if  tbe  transfer  waa  permitted  to  stand. 

[Ed.  Note.— For  other  cases,  see  Bankraptcr. 
Dec.  Dig.  I  303.*] 

Appeal  from  DUtrlct  Court,  Box  Elder 
County;  W.  W.  Maugban,  Judge. 

Action  by  the  Utah  Association  of  Credit 
Men  ngaliist  the  Boyle  Furniture  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. ReversedL  wltb  dlrectlooa  to  grant 
new  trial. 

iStephens,  Smith  &  Porter,  for  amidltai 
Halverson  &  Pratt,  for  reapondent 

FRICK,  a  J.  Tbls  action  was  broDgbt  by  « 
trustee  In  bankruptcy  to  recover  an  alleged 
preference  received  by  one  of  ttie  credtton 
of  the  bankrupt. 

The  coDtroIltug  facta,  brlafly  stated,  are: 
That  on  the  6th  day  of  Aivll.  1909,  a  petition 
for  Involontary  butkmptcy  was  filed  against 
one  William  B.  Jenaon,  hereafter  called  bank- 
rupt, a  merchant  at  Brlgham  City,  Box  Bdtf 
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county,  TTtab,  and  that  on  the  7th  day  of 
May  following  he  was  adjudged  an  involun- 
tary bankrupt.  That  the  appellant  herein 
was  duly  appointed  trustee  of  said  bankrupt's 
estate.  That  on  the  14th  day  of  February, 
1909,  the  bankrupt  transferred,  or  returned, 
to  the  respondent,  who  was  one  of  his  cred- 
itors, a  large  part  of  his  stock  of  merchan- 
dise, consisting  of  furniture  and  other  ar- 
ticles usually  sold  by  retail  furniture  deal- 
ers. The  bankrupt  was  called  as  a  witness 
by  appellant,  and  in  substance  testified  that 
on  the  14th  day  of  February,  1909,  he  was 
Indebted  to  respondent  That  on  said  day 
he  transferred  to  it  out  of  bis  stock  of  goods, 
a  large  portion  of  which  he  had  previously 
purchased  from  the  respondent,  merchandise 
of  the  -value  of  $850  as  part  payment  of  an 
Indebtedness  amounting  to  $1,478.19.  That 
after  making  said  transfer,  without  making 
any  inventory,  he  estimated  the  value  of  his 
stock  on  hand  at  $1,000  to  $1,100.  From  the 
evidence  of  the  bankrupt  when  construed 
most  favorably  to  respondent  it  may  be  as- 
sumed, for  the  purposes  of  this  decision,  that 
the  bankrupt's  assets  and  UabllltlM  on  Feb- 
ruary 14,  1909,  just  before  the  transfer  was 
made,  were  about  as  follows:  Stock  on  hand, 
$1,950;  store  fixtures,  $100 ;  household  furni- 
ture and  goods,  $300;  book  accounts,  $300 — 
total,  $2,(K}0.  Liabilities,  secured,  and  un- 
secured, $4,S08.  The  bankrupt,  however,  also 
claimed  that  be  had  further  assets  in  the 
form  of  real  estate  of  the  value  of  $4,500 
which  he  said  was  Incumbered  to  the  extent 
of  $2,600.  This  left  an  equity  in  his  favor, 
If  construed  as  an  asset,  of  the  value  of 
$1,000.  If  this  be  added  to  the  $2,650  of  per- 
sonal property.  It  Is  claimed  that  the  value 
of  the  bankrupt's  property  at  the  time  of 
the  transfer  was  at  least  $4,560,  while  bis 
liabilities,  secured  and  unsecured,  amounted 
to  only  $4,508.  There  was,  however,  also 
evidence  Irom  wUich  a  Jury  might  find  the 
value  of  the  bankrupt's  estate  considerably 
less  than  the  foregoing  amount.  For  in- 
stance, the  bankrupt  in  estimating  the  value 
of  bis  stock  of  merchandise  at  $1,950  fixed 
the  value  of  the  goods  returned  to  respond- 
ent at  $850.  Respondent,  however,  only  gave 
him  credit  for  $679.55,  or  $170.46  less  than 
the  bankrupt  claimed.  This  would  reduce 
the  value  of  the  stock  from  $1,950  to  $1,778.- 
45.  There  was  also  other  evidence  that  the 
8tc»ck  of  goods,  after  the  transfer  had  been 
made,  was  not  of  the  value  of  $1,000  or  $1,- 
100  as  claimed  by  the  bankrupt,  but  that  its 
Taiue  was  less  than  $300.  The  goods  trans- 
ferred to  respondent  were  packed  and  taken 
from  the  store  of  the  bankrupt  on  Sunday, 
and  were  transported  in  its  delivery  wagons 
from  Brlgham  City  to  Ogden,  a  distance  of 
about  20  miles.  The  evidence  of  the  bank- 
rapt  Is  also  to  the  effect  that,  before  he  trans- 
ferred the  goods  to  respondent,  he  Informed 
its  manager  of  his  assets  and  liabilities.  Ac- 
cording to  his  testimony,  his  statement  show- 
ed bis  liabiUUes  to  be  $4,108^  Tba  details 


with  respect  to  his  assets  as  made  In  the 
alleged  statement  are  not  made  to  appear, 
but  the  bankrupt  Insists  that  by  including  the 
real  estate  his  assets  in  excess  of  his  debts 
at  the  tune  be  made  the  statement  to  re- 
spondent amounted  to  about  $1,700,  of  which 
fact  he  informed  respondent's  manager.  Re- 
specting the  ownership  of  the  real  estate  In 
question,  the  undisputed  evidence  is  to  the 
effect  that  up  to  July  16,  1908,  the  bankrupt 
was  the  owner  thereof,  and  that  on  that  date 
he  conveyed  the  same  to  his  wife,  which  con- 
veyance was  on  the  8th  day  of  September, 
1908,  duly  recorded  in  the  records  of  Box 
Elder  county.  The  consideration  expressed 
in  the  deed  of  conveyance  is  $100  and  other 
valuable  considerations.  Upon  this  real  es- 
tate the  store  building  In  which  the  bankrupt 
carried  on  his  business  was  situate  and  In 
which  he  lived  with  his  family.  The  bank- 
rupt also  testified  that  bis  wife  was  a  part- 
ner in  the  business,  but  that  it  had  always 
been  conducted  in  his  name.  In  answer  to 
the  question  whether  his  wife  invested  any 
cash  In  the  business,  he  said:  "Oh,  when  we 
started  out,  she  did.  Q.  How  much?  A.  Oh, 
she  put  In  about  $100  I  think."  It  was  also 
stipulated  that  respondent  allowed  the  bank- 
rupt credit  on  his  account  for  the  goods 
transferred  to  It  In  the  sum  of  $679.55,  and 
that  it  filed  the  remainder  of  the  account  as 
a  claim  against  the  bankrupt's  estate  with 
the  referee  in  bankruptcy,  and  was  allowed 
the  sum  of  $944.87  as  the  amount  due  it  from 
the  bankrupt  There  is  also  evidence  that 
the  bankrupt's  unsecured  liabilities  amounted 
to  $3,108.94,  while  the  aggregate  of  his  per- 
sonal property  after  excluding  the  real  es- 
tate was  worth  $2,650. 

Upon  substantially  the  foregoing  evidence 
the  respondent's  counsel  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  for  re- 
spondent, which  was  done,  and  this  appeal 
Is  from  the  Judgment  entered  upon  said  ver- 
dict 

The  assignments  are  numerous,  but  we 
shall  consider  only  snch  aa  we  deem  mate- 
rial. 

One  of  the  material  and  perhaps  the  most 
Important  one  of  the  alleged  errors  arises  as 
follows.  For  the  puriwse  of  proving  the  as- 
sets and  liabilities  of  the  bankrupt  at  the 
time  of  the  transfer,  the  bankrupt  was  called 
as  a  witness  by  appellant  Counsel  showed 
by  the  witness  what  his  assets  which  were 
In  the  form  of  personal  property  and  the 
value  thereof  at  said  time  were.  Upon  cross- 
examination,  however,  counsel  for  respond- 
ent asked  the  witness  with  respect  to  the 
real  property,  and,  over  appellant's  objec- 
tion that  said  evidence  was  "Immaterial  and 
incompet^t"  because  It  had  already  been 
shown  that  the  bankrupt  did  not  own  the 
real  estate  Inquired  about,  or  any  real  estate, 
was  permitted  to  show  by  the  witness  that 
the  value  thereof  In  his  opinion  was  $4,600. 
Counsel  for  appellant  strenuously  Insist  that 
the  court  committed  prejudicial  error  In  ad- 
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mlttlng  this  evUience,  and  In  considering  the 
real  estate  as  a  part  pf  the  bankrapt'a  «h 
tate.  Counsel  for  respondent  defend  the  rul- 
ing of  the  court  upon  the  ground  that  the 
business  carried  on  in  the  name  of  the  bank- 
rupt was  In  fact  owned  by  himself  and  bis 
wife  as  copartners. 

[1]  In  other  words,  it  Is  contended  that 
tlie  business  was  owned  by  a  copartnership 
composed  of  the  bankrupt  and  bis  wlf^  and 
that  the  real  property,  as  well  as  the  person- 
al property,  constituted  the  assets  of  this 
firm  or  copartnership.  The  only  evidence  of 
such  a  partnership  was  given  by  the  bank- 
rupt, and,  when  be  was  required  to  state 
how  the  partnerablp  betweeu  himself  and 
bis  wife  was  estabUsbed  and  what  their 
legal  relationa  In  that  regain  were,  he  said: 
"She  was  simply  my  partner  In  my  business 
as  any  other  man's  wife  Is  a  partner  In  bis 
life's  work."  This,  and  bis  further  statement 
that  she  put  Into  the  business  at  acme  time 
not  disclosed  about  $10(K  la  all  the  evidence 
that  there  was  respecting  the  copartnership. 
When  it  is  remembered  that  the  business 
was  always  conducted  in  the  name  of  the 
bankrupt,  that  be  alone  Is  proceeded  against 
as  a  bankrupt  In  the  bankruptcy  proceedings, 
that  there  Is  absolute^  no  eyldmce  that  the 
wUe  was  ever  held  oat  as  a  partner  or  claim- 
ed to  be  such,  and  that  the  real  estate  bad  as 
early  as  1908  be»  conv^ed  to  her  for  wbat 
upon  the  face  of  the  deed  appears  to  be  a  good 
and  sufficient  consideration,  it  may  well  be 
doubted  whether  there  was  sufficient  evi- 
dence of  the  partnership  to  submit  to  the 
Jury.  But,  whether  there  was  or  not,  the 
evidence  is  entirely  Insufficient  to  authorize 
tlie  court  to  conclude  that  such  a  partnership 
existed  as  a  matter  of  law,  as  was  apparent- 
ly done,  in  directing  a  verdict.  We  say  ap- 
parently done,  for  this  reason:  If  there  was 
no  partnership,  then,  prima  facie,  at  least, 
the  real  estate  in  question  cannot  be  con- 
sidered as  an  asset  of  the  bankrupt,  and,  if 
It  was  not  an  asset  of  his,  then  bis  liabilities 
at  ttie  time  he  made  the  transfer  of  the  prop- 
erty In  question  were  in  excess  of  the  value 
of  all  of  his  property  when  taken,  as  the 
bankruptcy  act  provides,  at  "a  fair  vaiua- 
tiijn." 

[2]  The  rule  to  be  followed  in  determining 
whether  a  person  is  insolvent  or  not  is  per- 
haps as  well  stated  by  Mr.  Lovelaud  in  his 
work  on  Bankruptcy  (3d  Ed.)  p.  187,  as  it  is 
stated  anywhere.  He  says:  "In  computing 
the  assets  of  the  debtor  to  determine  his 
solvency  or  insolvency  all  his  property  which 
has  value  should  be  Included.  It  has  been 
held  that  In  determining  the  question  of 
solvency  there  should  be  included  property 
exempt  under  the  state  law,  and  property 
transferred  In  payment  of  or  as  security  for 
a  just  debt,  Irrespective  of  whether  it  con- 
stitutes a  preference  or  not  But,  where 
property  is  transferred  In  fraud  of  creditors, 
the  statute  contemplates  that  the  bankrupt 
shall  not  have  the  benellt  of  ite  valuation  in 


determining  whether  he  Is  solvoit'*  Tbe 
real  property  ostensibly  belonged  to  the  baok- 
rupt's  wife.  The  title  was  in  her,  and  we 
cannot  see  how  she  could  be  deprived  of  anf 
right  she  may  have  In  the  property  In  anj 
proceeding  to  which  she  is  not  a  party. 
While  she  may  hold  the  property  in  trust  for 
the  banlEmpt,  yet  that  question  cannot  be 
determined  without  at  least  giving  her  aa 
opportunity  to  be  heard.  Prima  faci^  at 
least,  the  real  property  did  not  belong  to  the 
bankrupt,  bat  was  owned  by  some  one  else, 
and  hence  we  think  that  the  court  could  not 
In  tbis  proceeding  and  from  the  statemeuts 
of  the  bankrupt  alone  determine  the  ovner- 
ship  of  the  property*  as  was  apparently  done. 
While  all  the  property  in  which  the  baiik- 
rupt  has  an  interest,  eitlier  legal  or  equi- 
tably may  through  proper  actions  be  reach- 
ed by  the  trustee  for  the  benefit  of  creditors, 
yet  the  proper^  that  was  transferred  in 
fraud  of  creditors,  and  which  can  only  be 
reached  through  litigation,  cannot  be  con- 
sidered property  of  the  bankrupt  upon  the 
question  'of  scdvuicy  or  insolvoi^.  lj«e 
lioveland  on  Bankruptcy  C8d  Ed.)  438;  York 
Mfg.  Co.  T.  Cassell,  201  U.  &  8H  26  Snpi 
Ct  481,  50  L.  Bd.  782,  as  Am.  Baakr.  Bepi 
033;  CoUlra  on  Bankruptcy.  420. 

[3]  In  view  of  the  proceeding  and  the 
pleadings,  we  are  (dearly  of  the  opinion  that 
the  court  erred  In  permitting  the  bankrupt 
to  testify  to  the  value  of  the  real  estate  ia 
question,  and  for  the  same  reason  the  coozt 
erred  in  ocmsldering  the  value  of  said  real 
estete  In  determining  the  question  of  solven- 
cy. We  do  not  mean  that  under  no  posdbte 
(^rcumstancea  can  the  real  estate  be  con- 
sidered as  a  part  of  the  bankru3?t'8  property, 
but  what  we  decide  is  that  It  could  not  be 
so  considered  in  this  proceeding  In  view  of 
the  pleadings  and  the  evidence. 

[4]  It  is  also  insisted  that  the  court  erred 
In  teking  from  the  Jury  the  question  of 
whether  the  bankrupt  was  insolvent  at  the 
time  be  made  the  transfer  in  question.  This 
no  doubt  was  a  question  of  fact  wlilch  the 
court  had  no  right  to  pass  on  as  a  questiuu 
of  law,  unless  there  was  no  evidence  upon 
the  subject,  or  In  case  the  evidence  was  clear 
and  without  dispute  that  the  aggregate  of 
the  bankrupt's  property  "at  a  fair  valuation" 
was  sufficient  to  pay  his  debts  at  the  time 
the  transfer  in  question  was  made.  While 
the  evidence  Is  not  satisfactory,  yet  there 
was  considerable  evidence  upon  the  subjet.-t 
of  what  property  the  bankrupt  owned,  and 
the  value  thereof,  and  also  upon  the  extent 
of  his  liabilities  at  the  time  be  made  the 
transfer.  In  view  that  It  was  admitted  that 
the  bankrupt  was  adjudged  insolvent  within 
four  months  after  the  transfer  was  made, 
there  was,  therefore,  sufficient  evidence  upon 
the  question  of  Insolvency  to  take  the  cas« 
to  the  Jury,  and  the  court  erred  in  takioK  it 
from  their  consIdpTatl<nL  Jackman  v.  Ean 
aaire  Nat.  Bank,  125  Wis.  46B,  101  M.  W.  9!^. 
115  Am.  St  Bep.  85Ek 
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It  la  further  contended  tbat  the  court  erred 
In  not  Babmltting  the  question  of  whether 
the  respondent  as  a  creditor  of  the  bank  did 
or  did  not  hare  reasonable  cause  to  know  or 
believe  that  the  bankrupt  was  Insolvent  at 
the  time  the  transfer  in  question  was  made, 
and  that  thereby  It  was  intended  to  give  re- 
spondent, and  that  It  was  receiving,  an  ille- 
gal preference.  We  think  tbat  the  conten- 
tion is  sound.  It  cannot  be  doubted  that  the 
foregoing  questions,  ordinarily  at  least,  are 
questions  of  fact  for  a  Jury.  In  Hackney  t. 
Raymond  Bros.  Ca,  68  Neb.  621,  04  N.  W. 
S2,  the  Supreme  Court  of  Nebraska  In  pass- 
ing upon  this  question  says:  "Whether  a 
creditw  had  reasonable  cause  to  believe  his 
debtor  insolvoit  wltbin  the  purview  of  sec- 
tion 60  of  the  bankruptcy  act  Is  a  question  of 
fact" 

[SI  It  is  further  held  in  that  case  that  It 
Is  not  necessary  that  the  creditor  actually 
knew  or  believed  that  the  debtor  was  in- 
Bolv^it,  but  it  is  enough  if,  In  view  of  the 
facts  and  tdrcumstances,  he  had  reasonable 
cause  for  believing  the  debtor  insolvoit  To 
the  same  effect  are  the  following  cases:  In 
re  Eggert,  43  C.  C.  A.  1, 102  Fed.  734;  Bardeg 
V.  Bank,  etc.,  122  Iowa,  443,  98  N.  W.  284; 
Sundhelm  v.  Ridge  Am.  Bank  (D.  G.)  138 
Fed.  951.  In  view  that  the  case  must  be 
retried,  we  refrain  from  discussing  the  evi- 
dence upon  the  propositions  now  under  con- 
sideration, except  to  state  tbat  In  our  Judg- 
ment there  was  some  evidence  upon  which  a 
finding  by  the  Jury  tbat  respondent  bad  rea- 
sonable cause  for  believing  that  the  bank- 
rupt at  the  time  of  the  transfer  was  Insolv- 
mt  within  the  purview  of  the  bankruptcy 
act,  an,d  tbat  be  intended  to  give,  and  tbat 
respondent  was  receiving,  an  Illegal  prefer- 
ence over  the  other  creditors  would  be  au- 
thorized. 

[B]  It  is  also  contended  that  the  court  erred 
in  excluding  the  schedules  of  liabilities  made 
by  the  bankrupt  In  the  bankruptcy  proceed- 
ings. In  Re  Docker-Foster  Co.  (C.  C.)  123  Fed. 
lei,  it  is  held  that  the  books  of  the  bankrupt 
wltblQ  four  mouths  of  the  date  of  filing  the 
petition  In  bankruptcy  are  competent  evidence 
on  the  question  of  insolvency,  and  In  this 
connection  the  court  says:  **The  schedules 
and  the  Inventory  and  appraisement  are  al- 
so evidence  upon  the  same  question."  Hack- 
ney V.  Hargraves,  68  Neb.  639,  99  N.  W.  678, 
Is  a  case  like  the  one  at  bar,  and  In  tbat  case 
it  Is  expressly  held  that  the  "schedules  of 
liabilities  filed  in  the  bankruptcy  proceed- 
ings" are  admissible  in  evidence.  It  Is  fur- 
ther said:  "It  can  scarcely  be  doubted  tbat 
the  schedules  of  liabilities  as  against  parties 
to  the  controversy"  are  admissible  In  evidence. 
It  Is  also  held  tbat  a  creditor  of  the  bank- 
nipt  who  it  is  alleged  obtained  a  preference 
is  a  party  to  the  bankruptcy  proceedings, 
and  that  in  an  action  by  the  trustee  in  bank- 
ruptcy acainst  such  a  creditor  to  recover  an 
alleged  prefairence  the  scliedules  of  Uabilltlea 


are  propn  evidence  upon  the  question  of  in- 
solvency. It  is  argued,  however,  by  respond- 
ent's counsel,  that  one  ground  of  their  ob- 
jection to  the  admlBSl6u  of  the  schedules  in 
this  case  was  that  the  schedule  offered  in  evi- 
dence had  no  filing  mark  on  it,  and  that  the 
court  may  have  excluded  it  tor  that  reason 
alone.  The  schedule  in  question  is  not  made 
a  part  of  the  bill  of  exceptions,  and  hence 
we  caniMt  say  whether  there  was  a  filing 
matk  upon  the  one  offered  or  not.  The  sched- 
ule offered  was,  however^  identified  by  the 
bankrupt  as  one  of  several  duplicate  tbat  he 
had  made  out  and  signed,  and  that  the  one  In 
question  was  a  duplicate  of  the  one  filed. 
That  is,  it  was  made  to  appear  that  the  bank- 
rupt's attorney  had  prepared  several  dupli- 
cate originals,  and  that  the  one  offered  was 
one  of  said  duplicates  or  originals.  It  would 
have  been  preferable,  no  doubt,  if  appellant 
had  produced  <tbe  schedule  actually  filed 
with  the  trustee,  and,  if  it  bad  done  so,  there 
would  be  no  question  respecting  Its  right  to 
have  reviewed  the  court's  ruling  In  excluding 
the  schedule.  Nor  could  it  then  be  contend- 
ed that  the  error  was  not  prejudicial.  In 
all  of  the  cases  to  which  we  have  referred  it 
no  doubt  is  cont«uplated  that  the  schedules 
filed  with  the  trustee  in  bankruptcy  are  the 
ones  to  be  produced  as  evidence.  It  is,  how- 
ever, not  necessary  to  determine  at  this  time 
whether  the  appellant  can  avail  itself  of  the 
error  la  excluding  the  schedule  in  question, 
for  the  reason  that  the  Judgment  mtist  be 
reversed  upon  other  grounds.  What  we  de- 
cide, therefore,  is  tbat  the  schedules  filed  by 
the  bankrupt  in  the  bankruptcy  proceedings 
are  proper  evidence  In  an  action  against  a 
creditor  of  the  bankrupt  to  recover  back  an 
allied  preference  obtained  by  such  creditor 
when  such  schedules  are  properly  identified, 
and  that  the  production  and  admission  of 
secondary  evidence  of  such  schedules  is  gov- 
erned by  the  same  rules  which  govern  the 
production  and  admission  of  such  evidence  in 
other  cases,  and  that  the  same  Is  true  with 
respect  to  the  admission  of  duplicate  orig- 
inals. 

-  [7]  Counsel  for  respondent,  however,  con- 
tend that  the  court's  rulings  in  taking  the 
case  from  the  Jury  and  In  directing  the  entry 
of  Judgment  are  right  because  the  question 
of  whether  respondent  obtained  a  prefer- 
ence or  not  is  res  Judicata.  This  contention 
is  based  upon  the  tact  that  respondent  sub- 
sequent to  the  transfer  of  the  property  In 
question  filed  the  unpaid  portion  of  Its  claim 
against  the  bankrupt's  estate  with  the  trus- 
tee in  bankruptcy,  and  that  such  claim  was 
by  him  allowed  In  full.  It  Is  argued,  there- 
fore, that  the  trustee  In  passing  upon  and  in 
allowing  the  respondent's  claim  must  have 
adjudged  that  it  was  a  proper  one  for  al- 
lowance, and  that  the  deduction  made  from 
the  entire  account  or  the  credit  allowed 
thereon  by  respondent  for  the  value  of  the 
gooda  received  by  it  from  the  bankrupt  was 
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a  proper  credit,  and  bence  tbe  trustee  of  ne- 
cessity must  have  passed  upon  the  question 
that  the  receiving  of  the  goods  for  -which 
credit  was  given  was  not  a  preference  "with- 
in the  purview  of  the  section  of  the  bank- 
ruptcy act,  which  prohibits  the  giving  or  re- 
celvhig  of  preferences.  Counsel  have  dted 
1  Remington  on  Bankruptcy,  792-1771,  Clen- 
dennlng  v.  Bank,  12  N.  D.  61,  94  N.  W.  901, 
and  In  re  Stalker  (D.  G.)  123  Fed.  961,  as 
sustaining  their  contratlon.  Tbe  two  c&ses 
referred  to  do  not  sustain  counsel's  conten- 
tion. Nor  was  the  question  under  considera- 
tion Involved  In  those  cases,  and  hoice  conld 
not  have  bem.  decided.  Remington,  thrae- 
fore,  stands  alone.  We  cannot  see  how  the 
filing  of  a  claim  with  the  referee  ta  bank- 
ruptcy against  the  estate  of  the  bankrupt 
and  the  allowance  thereof  by  the  trustee  <»n 
by  the  (widest  stretch  of  the  rule  governing 
the  question  of  res  judicata  be  brought  with- 
in that  doctrine.  Certainly  the  question  of 
whether  the  creditor  filing  the  claim  had 
theretofore  obtained  a  preference  from  the 
bankrupt  or  not  la  not  necessarily  involved 
as  an  Incident  either  of  the  filing  or  the  al- 
lowing of  tbe  claim  as  filed.  Nor  can  we  see 
how  the  question  is  in  any  form  presented  to 
the  trustee  for  adjudication.  In  short,  we 
cannot  see  how  any  of  the  elements  upon 
which  the  doctrine  of  res  judicata  rests  are 
Involved.  We  are  clearly  of  the  opinion  that 
counsel's  contention  in  this  regard  cannot 
be  sustained.  Such  Is  also  the  weight  of  au- 
thority upon  the  question.  In  Bnder  v.  Co- 
lumbia Distilling  Co.,  96  Mo.  App.  568,  70 
S.  W.  508,  9  Am.  Bankr.  Rep.  331,  It  Is  ex- 
pressly held  that  in  passing  upon  and  allow- 
ing a  claim  filed  against  a  bankrupt  estate 
the  trustee  does  not  adjudicate  whether  the 
creditor  filing  the  claim  has  obtained  a  pref- 
erraice  or  not,  and  that  allowing  a  claim  In 
no  way  affects  the  right  of  tbe  trustee  to 
sue  for  and  recover  back  such  a  preference 
from  the  creditor  whose  claim  has  been  al- 
lowed as  aforraald.  See,  also,  Brandenburg 
on  Bankruptcy  (3d  Ed.)  p.  605,  and  I^ve- 
land  on  Bankruptcy  (3d  Ed.)  p.  620. 

[I]  Appellant  also  Insists  that  the  court 
erred  in  permitting  respondent  to  prove  that 
on  prior  occasions  appellant  had  returned 
merchandise  to  respondent  for  which  credit 
had  been  given  as  In  the  present  instance. 
We  cannot  see  how  such  evidence  had  any 
relevancy  whatever.  One  of  the  material 
issues  was  whether  the  bankrupt  was  Insol- 
vent when  the  goods  in  question  were  re- 
turned. Another  was  whether  respondent 
had  reasonable  cause  to  believe  that  he  was 
insolvent  and  whether  a  preference  was  in- 
tended by  the  transfer.  What  bad  transpir- 
ed between  the  parties  at  a  time  when  there 
was  no  question  respecting  the  bankrupt's 
solvency  could  shed  no  light  upon  that  or 
any  of  the  other  material  questions  In  the 
case.  We  think  the  court  erred  in  admitting 
the  evid^ce. 


There  ere  also  numerous  assignments  of 
error  based  upon  the  rulings  of  tbe  court 
In  Buatalnli^  objections  to  queattoni  pro- 
pounded by  appellant's  counsel  to  the  bsnk- 
rupt  and  other  witnesses.  It  is  not  neces- 
sary to  review  these  asalgnments  separately. 
Nearly  all  of  the  objections  to  qnestlons  ask- 
ed by  appdlant's  counsel  of  the  baidmipt 
were  erroneously  sustained.  The  tankmpt. 
as  is  disclosed  by  the  record,  as  to  ai^- 
lant,  was  an  adverse  wltnen.  In  view  of 
this  and  in  view  of  the  natnre  of  the  pro* 
ceedlngs,  considerable  latitude  should  have 
been  allowed  In  examining  the  bankrupt  so 
far  at  least  as  the  Inquiry  related  to  his 
property  and  the  extent  of  tals  liabilities. 
AVhlle,  as  we  have  seen,  the  schedule  filed 
by  the  bankrupt  is  evidence,  yet  he  may  not 
have  scheduled  all  his  liabilities,  or  may  not 
have  listed  all  of  his  assets.  The  transac- 
tions Involved  in  proceedii^  like  the  one 
at  bar  partake  somewhat  of  the  nature  of 
fraud,  and  hence  the  examination  should 
be  permitted  to  be  thorough  and  searching 
If  necessary. 

[9]  Nor  can  we  agree  with  the  court  that 
when  counsel  asked  the  bankrupt  how  much 
he  was  Indebted  to  a  particular  creditor  at 
a  particular  time,  or  whether  he  paid  blm 
all  he  owed  him,  he  was  asking  for  a  mere 
conclusion.  It  was  asking  for  a  fact  which 
may  be  assumed  to  be  directly  within  tbe 
Imowledge  of  the  bankrupt  Of  course,  tbe 
bankrupt  may  not  remember  the  exact 
amount  he  owed  to  any  particular  person  at 
any  particular  time,  but  that  Is  no  reason 
why  he  should  not  be  required  to  give  his 
best  recollection  with  regard  to  the  matter. 

[18]  Either  party  in  a  proceeding  like  the 
one  at  bar  may  have  recourse  to  tbe  bank- 
rupt's books,  If  he  has  kept  any,  and  If  bis 
memory  Is  at  fault  with  respect  to  any  mat- 
ter or  item  which  is  disclosed  by  the  books. 
If  such  books  are  shown  to  be  correct  sack 
fault  of  memory  may  be  then  corrected  by 
the  books.  Without  discussing  the  subject 
further,  it  must  suffice  to  say  that  tbe  court 
restricted  appellant's  counsel  too  much  In  the 
examination  of  the  bankrupt  This  error, 
however,  will  not  likely  occur  again,  and  we 
think  all  that  Is  necessary  Is  to  call  tlie 
court's  attention  to  the  general  rule  which 
he  should  adopt  and  pursue  in  this  regard. 

[11]  In  concluding  this  opinion,  we  remaik 
that,  before  tbe  trustee  in  bankruptcy  can 
recover  In  an  action  of  this  kind,  be  most 
show  by  a  pr^nderance  of  the  evidence  (1) 
that  the  transfo'  of  the  property  in  question 
which  It  is  claimed  constituted  a  reference 
was  ma^e  within  four  months  of  the  filing  of 
the  petition  in  bankruptcy;  (2)  that  tbe 
bankrupt  was  insolvent  at  tlie  time  of  Uw 
transfer  within  the  purview  of  the  bankropt- 
cy  act ;  &)  that  the  preferred  oredittn'  knew, 
or  had  reasonable  cause  to  believe^  that  the 
bankrupt  was  Insolvent  at  the  time  of  tlw 
transfer,  and  that  such  transfer  was  lo- 
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tended  as  a  preference;  and  (4)  tbat  the  ef- 
fect of  the  transfer  was  to  give  the  pre- 
ferred creditor  a  greater  percentage  of  his 
claim  than  other  creditors  of  the  same  class 
could  obtain  from  the  bankrupt's  estate  If 
the  transfer  Is  permitted  to  stand.  Ail  of 
the  forgoing  propositions  InTolve  questions 
of  fact  and  must  be  found  as  such,  unless 
tbere  is  no  evidence  to  support  them,  or 
where  the  evidence  is  all  one  way  and  with- 
out conflictlnK  Inferences. 

For  the  reasons  stated,  the  Judgment  is 
reversed  and  the  cause  remanded  to  Uie  dis- 
trict court,  with  directions  to  grant  a  new 
trial  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed,  ap- 
pellant to  recover  costs. 

Mccarty  and  STBAUP,  JJ.,  concur. 


PETERSON  V.  BOGNER. 
(Supremo  Oourt  of  Oregon.    Sept.  26,  1911.) 

1.  TBIAL  (J  217*)— iKSTBDOnOHS  AS  TO  DOTT 
or  JU3Y. 

The  clause  of  an  instruction,  "Ton  are  not 
to  set  yourselves  up  as  a  board  of  arbitnitioD, 
or  take  money  from  one  party  and  pive  it  to 
the  other,  Just  because  you  can,  or  because  you 
think  you  can."  does  not  render  erroneous -an 
ioBtraction  cautioning  the  Jury,  as  directed  by 
Jj.  O.  Ij.  I  868.  to  the  effect  that  they  must  ar- 
rive at  their  verdict  from  the  evidence  produced 
at  the  trial  and  the  law  ^ven  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1$  483,  485;  Dec.  Dig.  I  217.*] 

2.  Bbokebs  <|  88*)— Right  to  Ooionssions— 

Instructions. 

The  daose '  of  an  instruction  that  a  real 
estate  agent  "is  entitled  to  his  commission  when 
he  produces  the  landowner,  a  purchaser  who  is 
ready,  able  and  willing  to  buy  the  land  on  the 
terms  offered,"  is  not  inconsistent  with  one  tbat 
"plaintiff  must  show  tbat  he  brought  together 
defendant  and  the  purchaser,  and  the  purchaser 
was  induced  to  buy  defendant's  farm,  and  bis 
efforts  were  the  producing  cause  of  the  sale." 

[Ed.  Note,— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  88.*] 

8.  Bbokebb  (I  10*)  —  AuTHOBmr  to  Bbll— 

Revocation. 

Notwithstandinir  B.  &  G.  Gomp.  (  797.  as 
amended  by  Acts  1909,  p.  69  (L.  O.  L.  S  808), 
requiring  agency  of  a  broker  to  sell  real  estate 
for  a  commission  to  be  in  writing,  authority  to 
sell,  except  at  a  price  higher  than  stated  in  the 
writing,  may  be  withdrawn  by  parol. 

[Ed.  Note.— IV>r  other  cases,  see  Brokers, 
Cent.  Dig.  {  11 ;  Dec.  Dig.  1 10.*} 

4.  Brokebs  (S  S8*)— lAcnoH  fob  ComfisaiONs 

— iNSTEUCnON. 

Ad  instruction  in  an'  action  by  a  broker 
for  commissions  that  the  original  price  at  which 
he  wns  authorized  to  sell  was  a  certain  amount, 
yet,  if  afterwards  the  parties  made  a  new  con- 
tract whereby  the  price  at  which  plaintiff  could 
sell  was  raised,  he  must  prove  he  produced  a 
party  ready,  able  and  willing  to  buy  at  the  lat- 
ter price,  does  not  require  plaintiff  to  prove  de- 
fendant's defense. 

_nSd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  {  88.*I 


Api>eal  from  Circuit  Court,  Marlon  County ; 
Geo.  H.  Burnett,  Judge.  ' 

Action  by  L.  E.  Peterson  against  Mtdiael 
Bogner.  Judgment  lor  defendant.  PlalntiCC 
ai^teala.  Affirmed. 

This  is  an  action  to  recover  a  commission 
on  tbe  sale  of  real  estate.  Plaintiff,  a  real 
estate  broker,  alleges  that  in  September,  1908, 
defendant,  who  was  the  owner  of  a  farm  of 
about  140  acres  In  Marion  county.  Or.,  oralljr 
employed  him  to  procure  apd  produce  a  pur- 
chaser therefor  at  the  price  of  $16,500  for  a 
commission  of  3  per  cent  of  the  purchase 
price,  and  that  on  November  18,  1900.  be 
did  procure  and  produce  a  purchaser,  John 
Flken,  to  whom  defendant  sold  the  farm  at 
that  price.  All  the  material  allegations  of  the 
complaint  are  denied  by  the  answer,  and  de- 
fenitant  alle^  that  In  the  summer  of  1900 
he  made  a  verbal  agreement  that,  if  plaintiff 
would  procure  a  purchaser  for  his  farm  at 
fll5  an  acre,  on  terms  and  conditions  satis- 
factory- to  defendant,  he  would  pay  him  3 
per  cent,  commlssloo  on  the  price.  Defendant 
admits  that  be  sold  the  farm  to  John  Flken 
for  f 16,500,  but  that  plaintiff  did  not  procure 
said  Flken  as  sndi  pun^ser.  Upon  the  trial 
tbe  oourt  gave  certain  Instructions  to  the 
Jury  to  a  part  of  which  plaintiff  excepted, 
and  these  are  the  errors  assigned.  There 
was  a  verdict  for  defendant,  and  plaintiff 
appeals. 

Frank  Holmes  (H.  Overton,  on  the  brief), 
for  appellant.  Thos.  Brown  (Carson  & 
Brown,  on  the  brief),  for  respondent 

EAEIN,  G.  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff  excepts  to  the  following 
portion  of  an  instruction:  "You  are  not  to 
set  yourselves  up  as  a  board  of  arbitration, 
or  take  money  from  one  party  and  give  It  to 
the  other.  Just  because  you  can,  or  becnuso 
you  tbink  you  can."  This  was  but  a  clause 
In  an  Instruction  cautioning  the  Jury,  as  di- 
rected by  section  868,  L.  O.  L.,  to  the  effect 
that  they  must  arrive  at  their  verdict  from 
tbe  evidence  produced  at  tbe  trial  and  the 
law  given  by  tbe  court  The  Instruction  as  a 
whole  was  unobjectionable. 

[2]  The  court  Instructed  the  jury  that  a 
real  estate  agent  "Is  entitled  to  his  commis- 
sion when  he  produces  to  tbe  landowner  a 
purchaser  who  la  ready,  able,  and  willing  to 
huy  the  land  upon  the  terms  offered.  •  *  • 
Plaintiff  must  show  that  he  brought  together 
this  defendant  and  the  purchaser,  Flken,  and 
tbat  thereby  tbe  purchaser  was  Induced  to 
buy  defendant's  farm,  and  bis  efforts  were 
tbe  producing  cause  of  the  sale."  Plaintiff 
excepts  to  these  portions  of  the  instruction 
because  tbe  court  did  not  add  to  tbe  first 
clause  quoted  the  words  "or  was  tbe  procur- 
ing cause  of  the  sale,"  and  further  contends 
that  these  two  clauses  are  inconsistent  Tbe 
language  quoted  Is  only  a  part  of  one  Instruc- 
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tlon  of  about  two  pages,  explaining  to  the 
Jury  the  circumstances  under  which  a  reaJ 
estate  broker  is  entitled  to  a  commission  for 
a  sale  of  real  estate.  These  statements  quot- 
ed are  not  inconsistent, 'aud,  taken  with  the 
whole  instruction,  correctly  state  what  is  es- 
sential to  a  right  of  recovery  and  are  within 
the  Issue  tendered  by  the  complaint 

[3]  Plaintiff  also  assigns  as  error  the  fol- 
lowing language  contained  in  the  same  in- 
struction: "Although  the  original  terms  were 
$15,500,  yet,  if  afterwards  they  made  a  new 
contract  (In  the  summer  of  1909),  whereby 
they  raised  the  price  to  $115  per  acre,  •  ♦  * 
that  would  be  a  new  contract,  and  the  plain- 
tiff must  then  prove  that  he  produced  a  pur- 
chaser who  was  ready,  able,  and  willing  to 
buy  at  ?115  per  acre."  PlaintifTs  objection 
thereto  is  that  under  the  statute  of  1909  (Laws 
1900,  p.  G9),  amending  section  797,  B.  &  C. 
Comp.  (section  808,  L.  O.  L.),  which  requires 
the  agency  of  a  broker  to  buy  or  sell  real  es- 
tate for  a  commission  to  be  In  writing,  the 
same  is  void,  as  the  change  was  not  in  writ- 
ing. Defendant  testifies  thab  at  the  time  the 
price  was  changed  to  ?115  per  acre  he  told 
plaintiff  that  "I  would  not  sell  the  farm  for 
that  price  no  more.  I  want  f  115  per  acre." 
This  testimony  of  defendant  Is  not  disputed 
by  plaintiff.  On  the  contrary,  it  is  practical- 
ly admitted,  as  he  testifies  that  he  raised  the 
price  to  $16,000,  and  stated  that  price  to  FI- 
ken.  If  such  a  modification  as  to  price  was 
void  under  the  statute  of  frauds,  the  evidence 
shows  that  defendant  at  least  canceled  or 
withdrew  the  authority  of  plaintiff  to  find  a 
buyer  at  $15,500,  and  left  him  without  any 
agreement,  and  plaintiff  has  nothing  to  gain 
by  this  contention. 

[4]  Neither  does  the  Instruction  require 
plaintiff  to  prove  the  defendant's  defense  as 
suggested  by  plaintiff.  It  only  states  what 
the  effect  would  be  If  It  appears  that  the 
price  was  changed. 

Without  special  reference  to  the  other  er- 
rors assigned  In  this  instruction,  It  Is  suffi- 
cient to  say  that  they  are  without  merit  The 
Judgment  of  the  lower  court  Is  affirmed. 


FOSTER  T.  MYES3. 
In  re  HOAO. 

(Supreme  Court  of  Oregon.    Sept  20,  1011.) 

1.  Infants   ({   19*)— Cdstodt— PBOCBBniiros 

 E  A  L 

Lews  1907,  p.  39,  fS  1-18  (L.  O.  L.  Sf 
4406-4424,  inclusive),  creuting  juvenile  courts 
and  prescribing  the  practice  therein,  is  com- 
plete in  itself  so  far  as  it  relates  to  appeals, 
and  does  not  allow  an  appeal  from  an  order  oi 
the  county  court  denying  an  application  for 
custody  ot  an  abandoned  child  by  its  mother 
after  custody  had  been  given  to  another. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  S  19.*] 


2.  InTANTS   a   19*9  — COSTODT  — RiaHTS  « 
MOTHEB. 

A  mother  of  a  child  who  defaulted  In  pro- 
ceedings to  declare  it  an  abandoned  child,  and 
have  it  committed  to  the  custody  of  another, 
ceased  to  have  any  rights  to  Its  mstodj  greater 
than  any  other  person  who  might  aiterwardi 
apply  therefor. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec 
Dig.  S  19.*] 

Appeal  from  Circuit  Court,  Oackamas 
County;  J.  U.  Campbell,  Judge. 

In  the  matter  of  the  petition  of  Anoa  Fos- 
ter for  the  custody  of  Loreta  Hoag,  conunlt- 
ted  to  the  custody  of  Hattte  Myers.  Loreta 
Hoag,  having  been  abandoned  by  appelant, 
her  mother,  who  watt  unable  to  care  Cor  her, 
was,  npoD  the  petition  of  re^ndent.  duly 
adjudged  by  the  county  court  of  Clackamas 
county  sitting  as  Judge  of  the  JoToiUe  coart, 
to  be  an  abandoned  child,  and  was  commit- 
ted to  the  custody  of  respondent  Snbse- 
quently  anwilant,  having  remarried,  applied 
to  the  Judge  of  the  county  court  to  have  the 
custody  of  the  child  glren  to  her,  which  ap- 
plication was  denied.  She  appealed  from 
this  order  to  the  circuit  court,  where  a 
motion  was  made  to  dlsmlas  her  anieal,  for 
the  reason  that  no  such  remedy  la  provided 
in  the  statute  from  the  decision  of  the  Ju- 
venile court  From  a  Judgment  dlsmlssUic 
the,  appeal,  she  again  appeals.  Affirmed. 

William  M.  La  Force  (John  H.  Stevensm, 
on  the  brief),  for  appellant  Joseph  E.  Hedg- 
es, for  respondent. 

McBRIDE,  J.  [1]  In  our  opinion  chapter 
34  of  the  Laws  of  1907  (L.  O.  L.  8|  4406-442i 
Inclusive),  providing  for  the  creation  of  Jn- 
venlle  courts  and  prescribing  the  practice 
therein.  Is,  in  so  far  as  it  relates  to  those 
subjects,  complete  in  Itself,  and  the  general 
statutes  relating  to  appeals  from  the  countr 
conrts  have  no  application.  Section  18  de- 
clares that:  "This  act  shall  be  liberally  con- 
strued to  the  end  that  its  purpose  may  be 
carried  out;  to  wit;  that  the  care,  custody 
and  discipline  of  a  child  shall  approximate, 
as  near  as  may  be,  that  which  should  be  giv- 
en by  Its  parents."  This  purpose  would  be 
to  a  great  extent  frustrated  If  the  orders  of 
the  court  In  relation  to  such  care  and  cus- 
tody could  be  Interfered  with,  and  delayed 
by  appeals  by  persons  claiming  to  be  inter- 
ested. No  right  of  appeal  having  been  pro- 
vided by  the  act  none  exists  as  to  this  pro- 
ceeding. 

[2]  Appellant,  having  defaulted  In  the  orlg- 
Inal  proceedings  taken  to  declare  the  child 
dependent  and  abandoned,  ceased  to  have 
any  right  to  its  custody,  and  thereafter  her 
legal  rights  in  regard  to  it  were  no  greater 
than  those  of  any  other  person  who  might 
ask  the  court  for  leave  to  take  the  child  uid 
care  for  it. 

The  Judgmmt  of  the  circuit  court  Is  af- 
firmed. 
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G0IX3AN  r.  FARMERS'  &  MECnANTCS' 
BANK. 

(Supreme  Court  of  Oregon.    SepL  19,  1911.) 

1.  MoBTOAOEs  (§i  S3,  200,  202*)  — Nature— 
Equitable  Mortgages. 

Where  a  debtor  transferred  land  to  hia 
creditor  nnder  a  contract  providing  that  if  the 
creditor  sold  it  for  more  than  tb«  debt,  or  if 
the  debtor  secured  a  purchaser  who  vould  pay 
more,  the  creditor  would  transfer  it  to  the  pur- 
c&aser,  and  give  the  debtor  any  surplus,  the 
cODTeyance  and  contemporaneous  agreement 
constituted  an  equitable  mortgage,  and,  in  an 
action  by  the  debtor  for  a  breach,  the  creditor 
might  set  off  the  taxes  and  expenses  In  main- 
taining the  property, 

[Ed.  Note. — For  other  cases,  see  Mortgajres, 
Cent.  Dig.  SI  67-82,  526-531,  537-538;  Dec. 
Dig.  §S  33,  200,  202.*] 

2.  MOBTGAGES   (g  216*)— NATOBE—EQ CITABLE 

Mortgages— Contract. 

■Such  agreement  was  not  a  necessary  Inci- 
dent of  the  mortgage,  but  was  a  separate  and 
independent  contract;  and  an  action  at  law 
would  lie  for  its  breadL 

[Ed.  Note.— For  otber  cases,  see  Mortgages. 
Dec.  Dig.  I  216.*] 

3.  MoBTOAGES  (5  216*)— Natttbe— Equitable 
MoRTOAGE»— Contract— Beeach. 

The  creditor's  transfer  of  the  land  by  way 
of  exchange  was  a  "breach  of  the  contract,  and, 
when  the  debtor  produced  a  purchaser  able  and 
willing  to  bay,  bis  right  or  action  was  com- 
plete, and  could  not  be  defeated  by  the  cred- 
itor's subsequent  repurchase  of  the  land  and 
tender  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  216.*] 

4.  contbactb  (|  212*)  —  demand  —  time  fob 
Pertobmance. 

The  rule  that  a  partr,  to  a  contract  is  en- 
titled to  a  reasonable  time  after  demand  in 
which  to  perform  does  not  apply  where  by  bis 
own  act  he  has  made  performance  impoHsibte. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  ||  9Mr-966;  -Dec  Dig.  {  212.*J 

On  rehearing.   Former  opinion  affirmed. 
For  former  opinion,  see  114  Pac.  460. 

Tbos.  O'Day  and  H.  P.  Morcom,  for  ap- 
pellant  Frank  Holmes,  for  respondent ' 

McBBIDB,  J.  [1]  The  conveyance  by  Col- 
gan  and  the  contemporaneouB  afi;reemeut  of 
tbe  parties  constituted  an  equitable  mort- 
gage of  tbe  premises,  and  bad  defendant,  by 
a  proper  cross-bill,  set  up  Its  equities,  such 
as  taxes  and  expenses  of  maintaining  the 
property,  they  might  have  been  properly 
ofl^t  against  plaintiff's  claim  for  the  dif- 
ference between  the  $4,000  his  purchaser 
was  willing  to  pay  for  tbe  property,  and  tbe 
amonnt  of  the  claim  held  against  blm  by 
tbe  defendant. 

[2]  The  contract  to  allow  plaintiff  all  be 
coDld  obtain  for  the  property  ovex  $2,660.40 
and  Interest  was  not  a  neceasary  Inctdoit  of 
the  mortgage,  bat  sncb  a  separate  and  inde- 
pendent contract  that  an  action  at  law 
would  He  for  a  breach  of  It 

[S,  4]  It  was  broken  when  defendant  re- 
fused to  make  a  conveyance,  and  disclosed 


the  fict  that  it  bnd  conveved  away  the 
property.  Defeiid;int  was  reiulred  und^ 
the  contract  to  do  either  .of  two  things:  (1) 
To  sell  the  property,  and,  after  deducting 
plaintiff's  debt,  to  pay  him  any  snrplus; 
or  {2)  to  convey  the  property  to  a  pnrcbaser 
to  be  produced  by  plaintiff,  and  allow  plain- 
tiff to  have  the  benefit  of  any  overphia  In 
the  purchase  price  above  tbe  amount  of  his 
debt  and  Interest,  or  It  could  have  forpclos- 
ed  by  suit,  aa  in  other  cases  of  foreclosure 
of  mortgages.  It  did  not  choose  to  do  either 
of  ttiese,  but  traded  the  land  for  otber  prop- 
er^, an  act.  which  was  never  autliorlzed  or 
contemplated  by  tbe  agreemeut  It  Is  claim- 
ed that  defen{lRnt  was  entitled  to  a  reason- 
able time,  after  demand.  In  which  to  make 
the  conveyance,  and  thto  is  generally  true 
where  an  offer  Is  accepted.  But  In  tbe  caw 
at  bar  the  offer  was  practically  refused, 
and  the  plaintiff  was  informed  that  the  land 
had  bem  conv^ed  to  otber  parties.  Defend- 
ant could  not  put  tbe  property  beyond  its 
power  to  coov^,  and  expect  that  a  pur- 
chaser would  wait  for  It  to  make  a  convey- 
ance. When  plalnUff  produced  a  purchaser 
ready,  willing,  and  able  to  buy,  and  defend- 
ant was  voluntarily  In  a  position  where  it 
could  not  accept  the  offer,  by  reason  of  hav- 
ing conveyed  away  the  property,  plaintiff's 
rigbt  of  action  became  complete,  and  de- 
fendant conld  not  destroy  that  right  by 
subsequently  repurchasing  the  property  and 
tendering  a  deed. 

We  still  adhere  to  tbe  views  expressed  in 
our  original  opinion. 


WILDE  V.  OREGON  TRUST  &  SAVINGS 
BANK  et  al. 

WISCHHUSEN  V.  DEVLIN  et  al. 

(Supreme  Court  of  Oregon.     Sept  26,  1911.) 

1,  Banks  and  Banking  (8  76*)— Ihsolvknct 
— lntebv£hiion  of  creditor. 

Where  a  creditor's  claim  against  an  in- 
solvent bank  has  been  approved,  he  is  already 
in  court  and  need  not  petition  for  permission 
to  intervene  before  attacking  a  liquidation 
agreement. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  §  76.*] 

2.  Appeal  and  Erbob  (|  909*)  —  Review  — 

Abcse  of  Discretion. 

Where  a  depoeitor  in  an  Insolvent  bank 
had  agreed  to  a  liquidation  agreement,  whereby 
another  bank  took  over  the  assets  of  the  in- 
solvent institution,  upon  making  certnin  pay- 
ments and  transfers  of  stock,  ana  the  depositor 
stood  by  for  more  than  three  years  without  ob- 
jection, the  appellate  court  cannot,  in  the  Ab- 
sence of  a  complete  record  as  to  the  financial 
condition  of  the  insolvent  bank,  hold  that  the 
trial  court  abused  its  discretion  la  dismissing 
the  depositor's  petition  to  set  aside  the  agree- 
ment 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec  Dig.  S  900.*] 
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8.  Banks  avd  Bankiro  (I  64*)— Insoltbkot 
—Liquidation  Aqbeeuents. 

A  depositor  in  ao  insolvent  bank  who  con- 
sented to  a  liquidatioa  agreement  whereby  an- 
other bank  took  over  the  aseets  of  the  insolvent 
Institution  cannot,  at  a  later  date,  queeitioQ  its 
Talidity. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  64.*] 

4.  Fraud  (|  9*)— Decbptiom  Cowwitutinq— 

Fraudulent  Refresbntations. 

Misrepresentations  by  the  receiver  of  an 
insolvent  hank  as  to  the  value  of  stock  which 
the  parchaser  'of  the  assets  of  the  insolvent  bank 

firo]K>«ed  to  transfer  to  the  depositors  in  satis- 
ac'tioD  of  their  claims  do  not  give  rise  to  a 
cause  of  action  for  fraud  where  it  is  not  shown 
that  the  party  making  them  knew  their  falsity, 
Or  that  they  were  made  with  intent  to  deceive, 
or  that  the  party  actine  on  the  representations 
did  not  have  equal  facility  for  ascertaining  the 
truth. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8  8;  Dec.  Dig.  §  9.*] 

Appeal  from  Circuit  Coart,  Multnomah 
County;  C.  U.  Gantenbein,  Judge. 

Action  by  Louis  J.  Wllde  against  the  Ore- 
gon Trust  &  Savlni^s  Bnnk  and  others.  There 
was  a  decree  declnrlng  the  bank  to  be  In- 
solvent and  appointing  Thomas  C.  Devlin  as 
receiver,  and  George  D.  Wischhusen  peti- 
tioned for  leave  to  Intervene  and  for  an  or- 
der to  show  cause  why  the  receiver  should 
not  pay  petitioner's  claim.  From  a  Judgment 
for  receiver,  petitioner  appeals.  Afflrmed. 

Petitioner  was  a  depositor  in  the  Oregon 
Trust  &  Savings  Bank.  On  August  21,  1907, 
at  the  suit  of  Louis  J.  Wilde,  the  bank  was 
declared  insolvent,  and  Thomas  G.  Devlin 
was  appointed  by  the  circuit  court  of  Mult- 
nomah county  as  receiver  of  its  assets  and 
property.  '  At  tbls  date  petitioner  hnd  on 
deposit  In  the  bank,  including  interest,  $3,- 
20i>.59.  On  September  27,  1907,  a  number  of 
the  creditors  of  the  bank,  Including  peti- 
tioner, entered  into  an  agreement  with  the 
German  American  Bank,  of  which  Wlide 
was  president,  whereby  they  agreed  to  accept 
certain  bonds  of  the  Home  Telephone  Com- 
pany of  Puget  Sound,  of  Tacoma,  Wash.,  and 
the  Independent  Telephone  Company  of  Oma- 
ha, Xeb.,  for  a  certain  per  cent,  of  their 
claims  gainst  the  Oregon  Trust  &  Savings 
Bank,  the  German  American  Bank  to  pay 
the  balance  of  the  claims  In  cash.  Thereaft- 
er the  court  made  an  order  directing  the  re- 
ceiver to  sell  and  transfer  all  the  assets 
of  the  Oregon  Trust  &  Savings  Bank  to  the 
German  American  Bank  upon  the  condition 
that  it  fthoiild  assume  and  pay  the  claims 
against  the  Inf'olvent  bank  within  two  years. 
The  asFcts  were  to  be  held  by  the  receiver 
and  turned  over  to  the  German  American 
Bank  only  as  required  by  it  for  the  pur- 
poses of  liquidating  the  debts  of  the  Insolvent 
bank.  The  conditions  of  the  order  are 
lengthy,  and  are  not  material  to  the  ques- 
tions raised  on  this  appeal.  The  German 
American  Bank  proceeded  with  the  liquida- 
tion until  It  had  discharged  about  85  per 


cent  of  the  debts  of  the  btsolrent  corpora- 
tion, either  by  the  substitution  of  bonds  or 
securities,  or  by  the  paymoit  of  money,  the 
amount  so  rjoid  aggregating  about  $1,800,000, 
leaving  about  $60,000  of  debts  of  the  insolv- 
ent bank  still  onsatisfied  when  this  petition 
was  filed.  The  claim  of  petitioner  against 
the  insolvent  bank  was  filed  on  September 
28,  1907,  and  on  March  11.  1910,  the  peti- 
tioner served  a  notice  upon  the  receiver, 
notifying  him  that  he  had  rescinded  the  con- 
tract of  September  27,  1907,  for  the  reason 
that  he  had  been  Induced  to  enter  into  it  by 
false  representations  as  to  the  value  of  the 
bonds,  and  for  the  further  reason  that  no 
bonds  had  been  tendered  to  him,  and  de- 
manding Immediate  payment  of  the  amount 
of  his  deposit  and  Interest.  On  the  20th  of 
March,  1910,  the  petition  here  in  question 
was  filed  In  the  circuit  court,  setting  forth, 
among  other  matters,  that  the  petitioner 
was  induced  to  enter  Into  the  contract  to 
take  telephone  stock  by  false  representations 
made  to  him  by  Wilde,  president  of  the  Ger- 
man American  Bank,  and  Devlin,  the  recelv- 
er,  to  the  effect  that  the  Oregon  Trust  ft 
Savings  Bank  was  to  be  reorganized,  and 
tbat  the  telephone  bonds  were  as  good  as  the 
money;  that  he  would  receive  Interest  on 
the  amount  at  5  per  cent,  per  annum,  pay- 
able semiannually,  histead  of  4  per  cent, 
which  was  the  amount  the  Insolvent  bank 
had  agreed  to  pay  upon  his  deposit;  that 
petitioner  believed  such  r^resentatlons  to  be 
true  and  relied  upon  them ;  that  subsequent- 
ly he  found  the  repres^tatlons  to  be  abso- 
lutely false  or  untrue,  and  that  the  bonds 
were  not  worth  more  than  one-half  their 
face  value;  that  petitioner  has  r^>eatedly 
demanded  the  money  due  blm  under  the  con- 
tract and  that  no  money  has  been  paid  him 
and  no  bonds  tendered  him.  There  was  a 
prayer  that  he  he  permitted  to  Intervene  in 
the  suit  between  Wilde  and  the  insolvent 
bank,  and  that  he  be  paid  bis  claim  In  full 
and  for  further  relief.  An  order  was  is- 
sued directing  the  defendants  to  show  cause 
upon  the  petition,  and  upon  a  hearing  tt  was 
dismissed.   Petitioner  appeals. 

8.  H.  Gmber,  for  appeUant  A.  E.  Clark, 

for  respondent 

McBRIDE,  J.  (after  stating  the  fscts  as 
above).  [1]  The  method  of  procedure  adopt- 
ed by  petitioner  is  in  the  main  corre.-t 
There  was  no  necessity  for  an  order  per- 
mitting him  to  intervene,  because,  as  a  cred- 
itor whose  claim  had  been  proved  and  ac- 
cepted, he  was  already  In  court  and  In  a 
position  to  litigate  nny  right  or  supposed 
right  that  he  bad  In  the  premises.  The  re- 
ceiver was  the  mere  agent  and  offlcw  of  the 
court  and  subject  to  its  direction,  and  for 
any  abuse  or  misuse  of  his  delegated  author- 
ity the  orderly  remedy  was  to  petition  the 
court,  as  was  done  in  the  case  at  bar.  point* 
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Ing  ont  tibe  abuse  and  asking  that  it  be 
corrected. 

[21  In  examining  into  the  merits  of  sach 
petition,  tbe  oonrt  would  naturally  be  re- 
quired to  take  cognizance  of  all  that  had 
been  done  by  it  in  tbe  case,  and  having  be- 
fore It  all  the  record  would  decide  whether 
there  existed  proper  grounds  for  the  relief 
demanded.  As  that  record  has  not  been 
brought  here,  we  are  unable  to  say  whether 
or  not  the  court  abused  its  discretion  in  dis- 
missing tbe  proceeding. 

13]  Tbe  petition  fails  to  state  facts  enti- 
tling petitioner  to  the  relief  demanded.  It 
Questions  tbe  authority  of  tbe  receiver  and 
the  court  to  enter  Into  the  contract  with  the 
German  American  Bank,  but  petitioner,  hav- 
ing been  a  party  to  tiiat  contract,  is  not  in  a 
position  in  this  proceeding  to  Question  its 
validity. 

[4]  Neither  does  the  petition  state  (acts 
snffldent  to  show  any  fraud  on  the  part  of 
Wilde  or  Devlin.  It  states  that  they  repre- 
sented to  the  petitioner  that  certain  bonds 
were  as  good  as  money,  and  that  he  would 
get  his  money  sooner  by  entering  into  the 
contract  to  take  a  part  of  It  in  bonds  than 
by  waiting  for  liquidation  of  the  Insolvent 
bank.  He  states  that  be  afterwards  discov- 
ered these  representations  to  be  false  or  un- 
true, but  does  not  state  that  Wilde  or  Dev- 
lin knew  them  to  have  been  untrue  when 
they  made  them,  or  that  they  were  made 
with  intent  to  deceive  blm,  or  that  his  fa- 
dlittea  for  ascertaining  their  value  were  not 
as  good  as  theirs,  or  that  these  representa- 
tions were  anything  except  mere  opinions. 
He  alleges  that  be  has  repeatedly  demanded 
the  money  due  him  by  virtue  of  the  provisions 
of  tbe  contract,  but  does  not  allege  that  he 
has  ever  offered  to  perform  the  whole  con- 
tract by  accepting  the  bonds.  He  demands 
to  be  paid  in  full  in  cash  when  It  appears 
that  there  are  several  thousand  depositors 
who,  80  far  as  it  appears,  are  as  justly  en- 
titled to  be  paid  as  himself,  and  makes  no 
allowing  as  to  how  such  a  payment  would 
affect  them. 

In  the  absence  of  the  complete  record  of 
the  circuit  court  in  regard  to  the  financial 
condition  of  the  Insolvent  estate,  and  in  view 
of  the  fact  that  the  petitioner  has  stood  by 
for  more  than  three  years  and  allowed  tbe 
liquidation  of  the  Insolvent  estate  to .  pro- 
ceed without  Interiwsing  any  objection,  we 
decline  to  say  that  the  circuit  court  abused 
its  discretion  In  dismissing  bis  petition. 

The  decree  is  affirmed. 


FORD  T.  OREGON  ELECTRIC  RT.  CO. 

'Supreme  Court  of  Or^oD.    Sept.  26,  1911.) 

1.  Dbkds  (J  124*)— Propeett  Convetid. 

The  word  "beirs"  in  not  necessary  in  a 
dfvd  to  convey  a  fee-simple  estate,  since,  by 
the  direct  provisions  of  V.  O.  h.  }  7103,  all  of 


the  grantor*a  title  passes  unlos  latent  to  con- 
vey a  less  estate  appears  by  the  terms  of  tbe 
deed,  or  is  necessarily  implied  therefrom. 

[Ed.  Note.— For  other  cases,  see  Deeds,  GenL 
Dig.  H  844-356;  Dec.  DigTl  124.*] 

2.  CklVBHAKn  (I  82*>— COTBITAlfTB  BUHNlNa 
WITH  LA.ND. 

A  covenant  In  a  right  of  way  deed  to  an 
electric  railway  company,  requiring  it  to  stop 
all  n^lar  trains  at  a  crossing  oa  the  grantor's 
farm,  ran  wltlf  the  land,  and  could  he  enforced 
by  the  grantor's  devisee. 

[Ed.  Noter-For  other  case^  see  Covenants, 
Cent  Dig.  S  88;  Dec.  Dig.  S82-*] 

3.  Contracts  H  123*)— Public  Polict— Es- 
tablishment OF  Railroad  Station. 

An  agreement  in  a  right  of  way  deed,  re- 
quiring an  electric  railway  company  to  stop  all 
regular  trains  for  passengers  at  a  crossing  on 
the  grantor's  farm,  was  void  as  against  public 
policy;  the  validity  of  such  a  cootmct  not  de- 
pending upon  whether  the  public  has  been  ac- 
tually Injured  thereby,  but  whether  Its  enforce- 
ment might  tend  to  Injure  the  public. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  ff  S7(MI7S;  DecTbig.  %  123.*] 

4.  SpECinc  Pebfobuance  ft  8*)- Ekfobcb- 
HENT  — Discretion  or  Codbt — Contracts 
Against  Public  Policy. 

Where  the  enforcement  of  a  contract  will 
icconveoieoce  the  public,  equity  will  refuse  to 
enforce  it  in  the  exercise  of  its  discretionary 
power;  the  rule  being  frequently  applied  to 
contracts  by  a  railroad  company  to  stop  its 
trains  at  certain  places. 

[KA.  Note.~For  other  cases,  see  Specific  Per^ 
foraoance.  Cent  Dig.  H  17,  18;  .Dec.  Dig. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; William  Galloway,  Judge. 

Suit  by  Frank  Ford  against  the  Oregon 
Electric  Railway  Company.  From  a,  judg- 
ment for  plaintiff,  defendant  aK>eala,  Re- 
versed, and  suit  dismissed. 

This  is  a  suit  in  equity.  The  defendant, 
an  electric  railway  corporation,  appeals  from 
a  decree  requiring  it  to  stop  its  local  trains 
for  the  accommodation  of  passengers  at  a 
road  crossing  near  tbe  house  on  the  land  of 
plaintiff.  In  performance  of  a  contract  exe- 
cuted August  25,  1906,  by  Tilmon  Ford,  ac- 
cepted by  defendant,  and  duly  recorded,  the 
material  parts  of  which,  omitting  description 
of  tbe  land,  is  as  follows:  "Know  all  men 
by  these  presents,  that  Tllmon  Ford,  unmar- 
ried, of  the  county  of  Marion  in  the  state 
of  Or^on,  In  consideration  of  the  sum  of 
six  hundred  dollars  abd  other  good  and  val- 
uable considerations  hereinafter  expressed, 
to  him  paid  by  the  Oregon  Electric  Railway 
Company,  •  •  •  tlie  receipt  whereof  is 
hereby  adcnowledged  as  to  said  money,  and 
the  other  conslderationB  berdnafter  express- 
ed, has  granted,  bargained,  sold,  and  can- 
yeyeA,  *  *  *  a  rlfdit  of  way  for  its  nil- 
road.  •  •  •  Several  covenants  are  then 
Inserted  in  said  deed  as  to  fencing  tiie  rie^t 
of  way  and  huUdlng  cattle  guards  and  road 
crossings,  as  to  said  grantee,  its  suocessom, 
and  asidgns,  and  then  the  following:  Said 
grantee,  its  successors  and  assigns,  in  operat- 
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Ing  said  railway  shall  stop  Its  local  trains 
for  the  purpose  ot  taking  on  or  putting  off 
passengers  at  the  road  crossing  easterly 
from  where  the  bovse  now  stands  on  said 
premises,  toother  with  all  and  singular  the 
tenonents,  heredlljunents,  or  appurtenances 
thereunto  bdonglng,  or  In  any  wise  apper- 
taining, subject  to  the  terms  and  conditions 
of  said  conveyance."  It  appears  that  after 
the  execution  of  the  right  of  way  deed,  the 
defendant,  the  Oregon  Electric  Railway  Com- 
pany, constructed  Its  railroad  from  Portland 
to  Salem,  orer  which  It  has  been  operating 
its  trains  since  January  1,  1908.  The  farm 
of  plaintiff,  Frank  Ford,  contains  220  acres, 
upon  which  there  Is  situated  the  farmhouse 
mentioned  and  other  buildings,  eight-tenths 
of  a  mile  from  Chemawa  station  on  the 
south,  and  1.4  miles  from  Qulnaby  station 
on  the  north.  The  crossing  In  question  Is 
situated  near  the  center  of  the  220-acre 
tract,  and  It  Is  asserted  by  plaintiff  that 
about  40  or  50  people  would  be  better  ac- 
commodated with  a  station  at  that  location. 
It  appears  that  the  wagon  road  crossed  by 
defendant's  electric  line  Is  a  private  road- 
way; that  the  plaintiff  desires  to  cut  up 
and  sell  his  land  In  6-acre  tracts,  concern- 
ing which  facts.  In  answer  to  the  question, 
"In  order  to  allow  the  public  to  use  your 
crossing,  you  would  hare  to  give  your  per- 
mission to  go  across  your  land  and  lay  out 
a  road.  If  the  train  would  stop,  you  would 
either  have  to  let  the  people  come  across 
your  place,  or  lay  out  a  road?"  the  plaintiff 
replied,  "Yes,  sir."  Plaintiff  demanded  of 
defendant  that  Its  trains  be.  stopped  accord- 
ing to  Its  contract,  and  contends  that  he  Is 
entitled  to  have  the  contract  specifically  en- 
forced as  bis  only  adequate  remedy. 

On  behalf  of  defendant,  It  Is  asserted  that 
there  are  about  25  people  residing  within 
one-half  mile  of  the  proposed  station;  that 
from  4  to  6  local  trains  stop  at  all  of  the 
stations  on  the  road,  making  30  stops ;  the 
schedule  time  fOT  the  run  between  Portland 
and  Salem  being  two  hours.  Two  other 
through  or  special  trains  make  the  run  In  an 
hour  and  40  minutes,  covering  the  distance 
between  Chemawa  and  Qulnaby  stations  In 
4  minutes;  that  the  passenger  business  han- 
dled in  and  out  of  Chemawa  and  Qulnaby 
between  June  8  and  November  80,  1908,  was 
for  the  former  statlim,  1,912,  an  average  of 
about  70  passengers  per  day,  and  for  the 
latter  689,  a  dally  average  of  4  passengers. 
The  total  number  of  passengers  for  this  pe- 
riod passing  Chemawa  and  Qnlnaby  both 
north  and  south,  ezdaslve  of  those  moving 
In  and  out  of  such  statlcms.  was  66.800, 
making  the  daily  average  of  passengers  pass- 
ing these  stations  about  SSO;  that  the  es- 
tabllshmoit  and  maintenance  of  another  sta- 
tion In  this  vicinity  would  consume  addi- 
tional time,  and  delay  the  freight  and  pas- 
senger traffic  on  the  line;  that  the  income 
to  be  derived  from  such  station  would  not 


equal  the  actual  «cpense  of  stopping  and 
starting  the  trains;  and  that  such  a  re- 
quirement would  work  a  hardship  and  In- 
justice to  defendant ;  that  the  ccau^deratlon 
of  $600  paid  for  the  land  for  the  r^ht  of 
way  was  the  full  value  thereof.  It  Is  fur- 
ther contended  on  the  part  of  defendant 
that  the  "necessities  and  convenience"  of 
plaintiff,  and  all  the  inhabitants  In  the  vi- 
cinity of  his  land,  have  elnce  the  operation 
of  the  railroad  adequately  been  served  by 
the  stations  of  Chemawa  and  Qulnaby ;  that 
at  no  time  has  there  been  enough  pa^ngn 
or  freight  business  to  warrant  the  establish- 
ment of  any  more  stations  on  this  part  of 
the  line.  It  appears  that  Tilmon  Ford  was 
for  many  years  and  up  to  the  time  of  hia 
death  the  owner  In  fee  of  the  lands  describ- 
ed in  the  deed,  through  which  the  right  of 
way  extends.  He  died  March  1,  1908,  and 
since  his  death  by  his  devise  the  plaintifT, 
Frank  Ford,  has  been  the  owner  and  in  pos- 
session of  the  lands;  that  such  lands  are 
in  a  sparsely  settled  community;  that  the 
private  roadway  on  the  praises  leads  to  a 
county  road,  which,  In  turn,  leads  to  Chem- 
awa and  Qulnaby  stations;  and  that  except 
by  this  private  road  the  crossing  referred  to 
is  Inaccessible. 

Harrison  Allen  and  John  H.  McNary  (Ca- 
rey &  Kerr,  on  the  brief),  for  appelant 
Kaiser  &  Pogue,  for  respondent. 

BEAN,  J.  (after  stating  the  foctB  as 
above).  We  dean  it  better  to  consider  tbe 
facts  alleged  In  the  complaint,  combined 
with  the  evidence  In  the  case.  It  Is  argued 
upon  the  part  of  defendant  that,  as  the  land 
was  devised  to  plaintiff  by  Tilmon  Ford,  the 
covenantee,  the  covoiant  Is  merely  personal 
to  Tilmon  Ford;  that  the  covenant  extends 
to  a  thing  not  in  esse,  and  does  not  run  with 
the  land,  and  for  this  reason  the  plahitlfT 
cannot  maintain  this  suit,  citing  authorities 
based  npon  Spencer's  Caa^  6  Coke^  16a,  1 
Smith,  Lead.  Gas.  174  (note  11  Cyc.  lOSO). 
from  which  we  quote  as  follows:  **Speneer 
demised  a  house  and  lot  to  8.  for  years.  S. 
covenanted  for  himself,  his  executors,  and 
administrators  that  he,  his  executors,  ad- 
ministrators, or  assigns  would  balld  a  brld£ 
wall  on  part  the  land  demised.  S.  as- 
signed the  term  to  J.  and  J.  to  Clark.  Spen- 
cer sued  dark  for  a  breach  of  the  covenant 
to  build  the  wall.  The  court  by  the  first 
resolve  held  that  a  covenant  only  bound  the 
assignee  when  It  was  concerning  a  thing  In 
esse,  parcel  of  tbe  demise,  not  when  it  re- 
lated to  a  wall  to  be  built.  By  the  second 
resolve,  they  held  that.  If  the  covenant  had 
bound  tbe  'assigns'  by  express  words,  it 
would  have  bound  the  assignee,  although  It 
was  for  a  thing  to  be  newly  made,  as  it 
was  to  be  upon  the  thing  demised ;  but  that 
if  tbe  covenant  was  for  a  thing  to  be  clone 
collateral  to  the  land,  and  did  not  touch  or 
concern  the  thing  demised,  in  any  sort,  at 
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If  ll  were  to  build  a  house  u[>on  other  lands 
of  the  lessor,  the  assl^ee  should  not  be 
charged,  although  the  covenant  was  for  the 
covenantor  and  'his  assigns.'  The  two  prin- 
ciples thus  settled  have  always  been  ac- 
knowledged as  law:  That  the  assignee  when 
not  named  is  not  bound  by  a  covenant,  ex- 
cept it  relates  to  a  thing  In  esse  at  the  time, 
and  that,  when  named,  he  is  not  bound  by 
a  covenant  collateral  to  the  land,  but  only 
for  things  to  be  done  on  or  concerning  the 
land."  In  Alkin  v.  Albany.  V.  &  C.  R.  R. 
Co^  26  Barb.  (X.  T.)  289,  293,  It  is  said: 
"A  covenant  which  Is  beneficial  to  or  bind- 
ing on  the  owner  as  owner,  and  on  or  to  no 
other  person,  runs  with  the  Innd.  •  ♦  • 
[Citing  5  Bam.  &  Adol.  11 ;  Dolph  v.  White, 
2  N.  T.  302.]  •  •  ♦  Yet  it  Is  also  held 
that  where  the  thing  covenanted  for,  though 
not  In  esse,  touches  or  concerns  the  thing 
demised,  the  covenant  does  run  with  the 
land.  [Citing  Allen  v.  Culver,  3  Denio  (N. 
Y.)  285.]"  "Covenants  are  to  be  regarded 
as  affecting  the  land,  though  not  directly 
to  be  performed  upon  it,  provided  they  tend 
to  increase  or  diminish  its  value  In  the  bands 
of  a  holder."  11  Cyc.  1081,  citing  Van  Rens- 
selaer V.  Smith,  27  Barb.  (N.  Y.)  104.  "In 
order  that  a  covenant  may  run  with  the 
land— that  is,  that  Its  benefit  or  obligation 
may  pass  with  the  ownership — ^It  must  re- 
spect the  thing  granted  or  demised,  and  the 
act  covenanted  to  be  done  or  omitted  must 
concern  the  land  or  estate  conveyed.  Wheth- 
er a  covenant  will  or  will  not  run  with  the. 
land  does  not,  however,  so  much  depend  on 
whether  It  Is  to  be  performed  on  the  land 
itself,  as  on  whether  It  tends  directly  or 
necessarily  to  enhance  Us  value  or  render  it 
more  beneficial  and  convenient  to  those  by 
whom  It  ts  owned  or  occupied,  for,  if  this 
be  the  case,  every  successive  assignee  of  the 
land  will  be  entitled  to  enforce  the  cove- 
nant. A  covenant  which  may  run  with  the 
land  can  do  so  only  when  there  to  a  subsist- 
ing privity  of  estate  between  the  covenantor 
and  the  coT^iantee;  that  Is,  when  the  land 
Itself*  or  some  estate  or  interest  therein, 
even  tbongb  less  than  the  entire  title,  to 
which  the  covenant  may  attach  as  Its  vehicle 
of  conveyance  Is  transferred.  If  there  Is 
no  privity  of  estate  between  the  contracting 
parties,  the  assisnee  will  not  be  boand  by, 
nor  have  the  benefit  of,  any  eov^iants  be- 
tween the  contracting  parties,  although  they 
may  relate  to  the  land  be  takes  by  assign- 
ment or  purchase  from  one  of  the  parties  to 
the  contract.  In  such  a  case  the  covenants 
are  personal  and  collateral  to  the  land.  On 
the  other  hand.  If  there  Is  a  privity  of  es- 
tate, a  covenant  which  .may  run  with  the 
land  will  pass  as  an  incident  to  a  subsequoit 
couT^ance.  But  If  any  estate  passes,  so 
as  to  create  privity,  it  Is  snfllclent  to  carry 
the  covenants,  and  the  decided  we^ht  of 
authority  is  to  the  effect  that  covoiants  run 
with  incorporeal  as  well  as  corporeal  here- 


ditaments." 11  Cyc.  1080,  1083.  See.  also, 
Gilmer  v.  Mobile  &  M.  Ry.  Co.,  79  Ala.  569, 
572.  68  Am.  Rep.  623:  Taylor  v.  Florida 
E.  C.  By.  Co.,  54  Fia.  035,  45  South.  574,  16 
L.  R.  A.  (N.  S.)  307,  127  Am.  St.  Rep.  155. 
It  Is  said  in  Duffy  v.  New  York  &  H.  R.  R. 
Co.,  2  Hilt  (N.  Y.)  .496,  quoted  from  by  Mr. 
Justice  Moore  in  Brown  v.  Southern  Pa- 
cific Co.,  36  Or.  128,  58  Pac.  1104,  47  D.  R. 
A.  409,  78  Am.  St.  Rep.  761:  "But  this  nice 
distinction,  originating  at  a  time  when  It  was 
necessary  to  use  the  word  'heirs,'  or  other 
words  of  inheritance,  in  a  conveyance,  in 
order  to  grant  or  convey  an  estate  in  fee, 
cannot  be  now  ?aid  to  exist,  as  in  Norman  v. 
Wells,  17  Wend.  [N.  Y.]  136,  it  was  deter- 
mined that  those  covenants  run  with  the 
land,  which  are  made  touching  or  concern* 
Ing  it,  and  affect  Its  value,  and  are  not  con- 
fined to  those  which  relate  to  some  physical 
act  or  omission  upon  it." 

[1]  As  said  by  Mr.  Justice  Moore  In  that 
case,  the  word  "heirs"  is  not  now  necessary 
to  create  or  convey  an  estate  in  fee  simple. 
All  of  the  grantor's  estate  passes  by  his  deed 
unless  the  Intent  to  convey  a  less  estate 
appears  by  express  terms,  or  Is  necessarily 
Implied  from  the  language  of  the  deed.  D. 
O.  L.  5  7103.  Bee,  also,  Buhnke  v.  Aubert, 
113  Pac.  38,  in  which  Mr.  Justice  McBride, 
in  construing  the  reservation  In  the  deed  of 
right  of  way  for  an  irrigating  ditch  says: 
"In  determining  whether  a  right  granted 
is  appurtenant  or  In  gross,  courts  must  con- 
sider the  terms  of  the  grant,  the  nature  of 
the  right,  and  the  surrounding  circumstanc- 
es, giving  effect,  as  far  as  pcMSlble,  to  the 
legally  ascertained  intention  of  the  parties, 
but  favoring  always  the  construction  of  the 
grant  as  of  an  easement,  appurtenant  rath- 
er than  of  a  right  in  gross.  [Citing  10  A. 
&  E.  B.  405;  Wash,  on  Ease.  (4th  Ed.) 
46 ;  Stovall  v.  Cogglns  Granite  Co.,  116  Ga. 
376.  42  S.  E.  723.]  Apd  the  rule  that  the 
rights  of  parties  to  a  deed  must  be  ascer- 
tained from  Its  words  is  in  cases  of  this 
kind  subject  to  the  modification  that  sur- 
roundiug  circumstances  may  be  taken  into 
consideration  In  ord«r  to  ascertain  the  in- 
tention of  the  parties.  [Citing  Jones  on 
Ease.  I  88:  Jones  on  Real  Prop.  |  ML}" 
The  Covenant  In  question  Is  in  the  nature  of 
a  reservation,  providing  for  a  means  of  trav- 
el to  and  from  the  land  mentioned  and  over 
the  rl^t  of  way  granted  to  the  railroad 
company.  Tested  by  the  rules  laid  down  in 
the  forcing  aathorltles,  and  many  others 
to  the  same  effect  which  might  be  dted,  it 
Is  dear  that,  if  by  the  covenant  the  right 
for  a  footpath  or  bridlepaUi  had  been  re- 
served for  the  use  of  the  owner  or  people  oc- 
cupying this  farm  along  the  rl^t  of  way 
mentioned,  there  would  be  no  auestlon  but 
that  snch  a  covenant  would  run  with  the 
land.  The  covenant  to  for  the  benefit  of  the 
owner,  as  owner,  or  occupant  of  the  farm 
only*  and  apparently  for  the  benefit  of  no 
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otber  person.  It  has  beoi  held  thttt  tbe  cov- 
enant to  farnlsli  gas  for  lighting  and  fuel 
to  he  used  In  bnlldlngs  upon  certain  lands 
would  mn  with  the  land.  Inu.  Nat  Oas  Co. 
T.  Hlnton,  159  ind.  808,  64  N.  E.  224.  See, 
also,  a  covenant  to  fnnilsh  water  to  be  used 
upon  land.  Stanlslous  W.  Co.  v.  Bachmon, 
VSZ  Cal.  Tie,  93  Pac.  858,  Uf  Ll  R.  A.  (N.  8.) 
857;  Rohnke  v.  Anbert,  supra;  Tone  v. 
Tillamook  City,  U4  Pac.  98a 

[I]  We  see  no  reason  why  a  covenant  to 
furnish  electricity  for  lighting  or  telephone 
service  or  car  service  for  the  b«ieflt  and  con- 
venience of  the  owner  and  those  residing 
upon  certain  farms,  to  which  there  Is  no 
other  valid  objection,  should  not,  upon  the 
same  principle,  be  for  the  benefit  of  the 
devisees  or  assigns  of  the  covenantee. 

13]  It  is  further  contended,  however,  that 
the  provision  of  the  deed  in  question  Is  void 
as  against  public  policy.  It  was  said  in  tbe 
case  of  Burney'B  Heirs  v.  Ludellng,  47  La. 
Ann.  73,  96,  16  South.  507,  510;  "The  rail- 
road corporation  was  a  quasi  public  agent, 
and  it  was  Its  duty,  independent  of  any 
agreement  to  secure  advantage  to  It,  to  es- 
tablish its  stations  at  points  most  convenient 
for  the  public  interests.  An  agre^nent, 
therefore,  by  tbe  corporations  for  a  part  of 
the  land  to  establish  Its  depots  or  stations  at 
particular  points,  Is  Illegal."  In  Holladay  v. 
Patterson.  5  Or.  177,  In  which  Holladay,  be- 
ing a  director  and  president  of  the  O.  &  C. 
Railroad  Company,  and  the  owner  of  tbe  con- 
trolling interest  In  tbe  stock  thereof,  agreed 
with  Patterson  that,  in  consideration  of  the 
payment  to  him  of  a  certain  sum  of  money, 
be  would  cause  tbe  line  of  road  to  be  located 
on  a  certain  route,  and  a  depot  to  be  built  at 
a  certain  place,  it  is  stated:  "Railroad  com- 
panies are  defined  to  be  quasi  public  corpora- 
tions, and  the  directors  act  In  a  double  ca- 
pacity, to  wit,  as  the  agents  for  the  company, 
and  also  as  trustees  for  tbe  public,  clothed 
with  an  important  public  trust.  1  Redfield 
on  Railways,  677,  §  140,  says:  'The  general 
duty  of  railway  directors  Is  an  important 
and  a  public  trust,  and,  whether  undertaken 
for  a  compensation  or  gratuitously,  imposes 
a  duty  of  faithfulness,  diligence,  and  truth- 
fulness in  discharge  of  Its  fnnctions  in  pro- 
portion to  its  difficulty  and  responsibility.'  It 
Is,  among  oth^  things,  urged  that  this  con- 
tract is  not  against  public  policy,  because 
contrary  to  public  interest,  as  the  deflection 
of  the  line  of  the  road  from  the  more  direct 
route  of  the  original  survey  woald  best  sub- 
serve the  public  interest,  and  promote  the 
welfare  of  tbe  community  through  whidi  the 
road  passes.  The  question  of  the  validity  of 
the  contract  does  not,  however,  depend  upon 
the  drcnmstances  whether  it  can  be  shown 
that  the  public  lias,  in  Act,  Buffered  any 
detriment,  hat  whether  the  contract  la,  In 
Its  nature,  such  as  might  have  been  injurious 
to  the  public."  The  court  held  that  this  con- 
tract was  void  on  the  ground  of  public  pol- 


icy, and  in  the  cue  of  Or^ion  ft  C  R.  R.  'Co. 
V.  Potter,  6  Or.  228.  a  similar  case,  tbe  court 
followed  the  former  decision,  holding  the 
contract  to  be  invalid.  In  Elorlda  Cent  t. 
States  31  Fla.  482,  13  Sontb.  103,  20  L.  B.  A. 
419.  428,  84  Am.  St.  R^.  SO,  where  the  de- 
fendant town  of  Tavares  filed  a  petition  tot 
mandamus  to  enforce  a  contract  made  by 
one  Abrams,  who  gave  the  railway  a  rigtat 
of  way  in  the  town  and  also  a  block  of  laud, 
known  as  "Shore  Park,"  In  consideration 
that  the  railway  company  wonld  cause  to  he 
constructed  on  the  block  a  posseDger  depot, 
"and  that  all  pasBenger  trains  of  said  rail- 
way company  should  atop  at  such  paaseager 
d^ot,"  a  case  In  whidi  tlie  contract  was 
made  direct  with  the  railway  company,  the 
conrt  ruled:  "The  case  made,  however,  by 
the  alternative  writ  before  ns  doea  not  seek 
merely  to  compel  tbe  erectlmi  of  a  depot 
building  <m  the  line  of  the  respondent's  road 
at  some  point  at  or  near  the  town  of  Tavares 
that  will  be  reasonably  aubservirat  to  the 
wants  and  convoiience  of  tbe  inbabltaDts 
and  business  ut  that  conamnnlty,  leaving  the 
exact  spot  of  its  location  thne  to  tbe  dis- 
cretion necessarily  vested  in  tbe  amqmny  In 
such  matters;  but  tbe  sole  demand  of  the 
writ  is  that  the  reapondent  company  shall  be 
compelled  to  erect  a  depot  building  va  the 
particular  spot  in  said  town  known  as  'Shore 
Park.'  *  *  *  It  seems  to  be  universally 
well  settled  that  eontracts  undertakhis  to 
■obligate  a  railroad  company  to  eatabllsh  Its 
depot  exclusively  at  a  particular  point  are 
told  as  against  public  policy."  There  are 
several  cases  in  which  contracta  similar  to 
the  (me  in  question  have  been  mstained  in 
dIfiFerent  states,  where  tbe  atatutee  therein 
have  either  impliedly  or  otherwise  aaactioiied 
snch  aid  being  given  to  the  railroad  corpora- 
tion. Amoi^  these  are  the  Missouri  Pac.  Ity. 
Co.  r.  Tygard,  84  Mo.  263,  270,  04  Am.  Rep. 
97;  Cumberland  V.  Ry.  v.  Baab,  9  Watu 
(Pa.)  458,  36  Am.  Dec.  132;  Kansas  Pac.  By. 
V.  Hopkins,  18  Kan.  491  The  case  of  Cedar 
Rapids  ft  St  P.  V.  SpalTord.  41  Iowa,  292,  la 
based  upon  almllar  grounds.  The  dedsloDs 
upon  this  subject  are  based  np(m  tbe  groond 
that  It  ought  to  be  left  to  the  discretion  of 
the  directors  or  officers  of  a  railroad  corpora- 
tion to  locate  or  relocate  stations  and  nto^ 
trains  where  the  Interest  of  the  public,  aod 
public  necessity  may  be  best  subserved. 

A  railroad  company,  being  a  puUle  serv- 
ice corporation,  owes  Its  first  and  blgb- 
est  duty  to  the  public,  and  any  agreemeoi 
having  a  tendency  to  interfere,  or  which  maf 
Interfere,  with  that  duty,  is  against  public 
policy,  and  should  not  be  enforced  In  a  salt 
in  equity. 

It  Is  claimed  upon  the  part  of  plaintiff 
that  the  case  at  bar  differs  from  that  of  Hol- 
laday V.  Patterson,  supra.  In  that  a  compli- 
ance with  the  provision  of  the  covoiant  In 
question  would  prohibit  the  stopping  of 
trains  at  any  other  point  This  is  a  matter, 
we  think,  in  which  tbe  difference  la  In  de- 
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xree  only.  As  was  eald  in  tlie  last-named 
case,  the  qnestton  does  not  depend  ni>on 
wbetlier  It  can  be  shown  that  the  public  has 
In  fact  suffered  any  detriment,  bat  whether 
the  contract  Is  In  ItB  nature  such  as  might 
h&TO  been  Injurious  to  the  public.  Should  a 
station  be  established  or  trains  stopped  up- 
on the  private  property  of  the  plaintiff,  with 
no  public  roads  or  other  means  of  access  to 
such  point,  It  certainly  would  Interfere  to  a 
certain  extent  with  the  stopping  of  trains  at 
other  places  end  the  service  to  the  public. 
Authorities  upon  this  question  are  not  uni- 
form. In  the  case  of  Lonlsvllle,  N.  A.  &  C.  R. 
R.  V.  Sumner,  106  Ind.  55,  62,  5  N.  E.  404,  S5 
Am.  Rep.  719,  such  cases  are  classed  as  fol- 
lows: (1)  Those  containing  stipulations,  pro- 
viding for  the  erection  of  stations  or  depots 
at  particular  places,  and  prohibiting  them  at 
others.  (2)  Those  In  which  some  ofBcer  of 
tbe  company,  for  a  consideration  moving  to 
him,  undertakes  to  secure  the  location  of 
stations  and  lines  of  railway,  etc.  (3)  Those 
In  which  the  agreement  has  been  made  be- 
tween an  Individual  and  a  railway  corpora- 
tion for  tbe  location  of  a  station  or  depot 
at  a  particular  place  in  consideration  of  a 
donation  of  money  or  property  to  the  cor- 
poration, without  any  restriction  or  prohibi- 
tion against  any  other  location.  It  Is  claimed 
that  the  case  at  bar  comes  within  the  latter 
class,  and  the  provision  in  the  deed  Is  not 
objectionable;  that  the  consideration  mov- 
ing to  the  company  differs  from  a  considera- 
tion moving  to  some  officer  of  the  company. 
In  principle,  however,  we  are  unable  to  see 
any  difference  in  so  far  as  the  public  Is  con* 
ceraed.  The  company  Is  represented  by  Its 
officers,  and  it  matters  little  whether  tbe 
consideration  is  paid  to  one  officer  or  to  all 
of  the  officers  or  to  the  company.  The  in- 
Jury  to  tbe  public  would  be  Just  the  same  If 
its  Interests  are  Interfered  with.  The  rule 
announced  in  the  Holladay  Case  is  a  salu- 
tary one,  and  under  present  day  conditions 
the  principle  there  enunciated  should  be  ad- 
hered to. 

Tbe  principal  reason  for  plaintiff's  wishing 
a  station  at  the  place  referred  to,  according 
to  his  testimony,  is  tbht  he  desires  to  sub- 
divide and  sell  bis  land  in  five-acre  tracts. 
When  this  is  done,  tbe  conditions  may  be  so 
changed  and  the  number  of  people  to  be  ac- 
commodated so  increased  that  tbere  will  then 
be  a  greater  public  necessity  for  the  station. 
This,  however,  is  a  matter  of  speculation, 
that  can  be  determined  only  In  the  future. 
It  appears  that  it  Is  half  a  mile  from  the 
crossing  of  this  private  road  to  a  county  or 
other  public  road,  and  while  plaintiff  Indi- 
cates, and  no  doubt  In  good  faith,  that  he  In- 
tends to  lay  out  a  road  or  let  people  cross 
his  land,  the  conditions  may  change,  and 
tbere  is  no  certainty  of  any  permanent  means 
of  ingress  to  or  egress  from  the  proposed 
station. 

[4]  Gases  Involving  contracts  of  this  char- 
acter the  questions  of  convenience  and  in- 


convenience to  the  public  are  considered,  con- 
cerning which  the  rule  is  stated  in  6  Pom- 
eroy's  Equity  Jurisprudence,  H  796,  as 
follows:  "Where  the  consequence  of  en- 
forcement of  the  contract  is  to  Inconvenience 
the  public,  the  discretionary  power  of  equity 
Is  exercised  to  refuse  its  aid.  This  rule  Is 
frequently  applied  In  contracts  by  which  a 
railway  has  bound  Itself  to  do  some  act,  as 
to  build  a  private  grade  crossing,  or  stov  Its 
trains  at  complainant's  place.  If  the  public 
service  would  be  endangered  or  inconven- 
ienced, with  no  corresponding  benefit  to  com- 
plainant, he  cannot  have  performance.  But 
not  every  slight  Inconvenience  to  tbe  public 
will  be  a.  reason  for  refusing  performance. 
Specific  performance  not  being  an  absolute 
right,  the  fact  that  enforcement  would  be  of 
little  or  no  benefit  to  the  complainant,  and  a 
burden  upon  tbe  defendant.  Is  sufficient  to 
constitute  performance  oppressive,  and  It 
will  not  be  given.  The  disproportion  be- 
tween the  burden  upon  the  defendant  and  the 
gain  to  tbe  plaintiff  makes  performance  In- 
equitable. Instances  are  found  on  the  cases 
of  restrictive  covenants  on  land,  where,  the 
character  of  the  neighborhood  having  chang- 
ed, as,  from  a  residence  to  a  business  neigh- 
borhood, the  whole  purpose  of  the  covenant 
Is  gone,  and  enforcement  would  be  of  no 
benefit  to  complainant"  Tbe  matter  of  es- 
tablishing and  maintaining  the  station  In 
controversy  is  a  quasi  public  question;  that 
Is,  the  general  public  as  well  as  the  parties 
to  this  suit  is  Interested  therein.  No  depot 
building  la  required  to  be  constructed  at  this 
point,  and  we  think  the  question  of  Btoj)plng 
the  trains  thereat  is  in  part  at  least  one  of 
public  service  by  tbe  railroad  corporation, 
tbe  regulation  of  which  Is  a  duty  Imposed,  in 
the  first  instance,  upon  the  railroad  commis- 
sion of  the  state,  under  tbe  provisions  of 
chapter  53,  laws  1907,  p.  67,  known  as  the 
"Railroad  Commission  Act."  L.  O.  L.  §  6S75 
et  seq.  L,  O.  L.  fi  6887,  provides:  "Every 
such  railroad  Is  hereby  required  to  furnish 
reasonably  adequate  service,  equipment  and 
facilities.    •    *  L.  O.  L.  §  6906.  pro- 

vides that,  upon  complaint  of  any  person, 
firm,  corporation,  or  association  tbe  service 
In  connection  with  any  railroad  Is  inade- 
quate, the  commission  may  notify  tbe  rail- 
road company  thereof  and  proceed  to  Investi- 
gate the  same,  and  shall  have  power  to  make 
such  orders  respecting  such  regulations,  prac- 
tice, or  service  found  to  be  inadequate  as  It 
shall  have  determined  to  be  reasonable, 
which  shall  be  followed  In  tbe  future,  and 
since  the  passage  of  this  act  the  Railroad 
Commission  has  been  engaged  in  the  per- 
formance of  its  duties  thereunder,  has  con- 
sidered and  acted  upon  questions  relating 
to  the  service,  the  location  of  stations  and 
the  stopping  of  trains,  etc.  See  Annual  Re- 
port of  Railroad  Commission  1909,  pp.  32,  39, 
64,  89.  Its  power  to  adjust  these  matters 
was  decided  in  the  case  of  the  Portland  Ry. 
Light  &  Power  Co.  t.  Railroad  Commission- 
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ers  of  Oregon,  105  Pac.  700,  56  Or.  — . 
Wblle  the  law  provides  for  a  review  of  acta 
of  the  commission,  there  Is  not  now  the  ne- 
cessity for  the  Interposition  of  a  court  of 
equity  In  the  first  Instance  In  matters  of  this 
nature  that  formerly  existed,  rendering  less 
applicable  as  precedents  the  cases  decided 
prior  to  the  enactment  of  this  law.  Under 
the  present  regime.  If  a  court  of  equity 
should  take  cognizance  In  the  first  Instance, 
regardless  of  the  general  plan  and  supervi- 
sion of  the  Railroad  Gommlasion,  it  would 
doubtless  tend  to  a  confusion  of  results,  to 
the  debimeut  of  the  public's  interest,  and 
with  but  little,  if  auy^  benefit  to  the  private 
parties  concerned.  Under  the  law.the  orders 
of  the  commission  may  be  rescinded  or 
amended  from  time  to  time,  according  to 
change  of  conditions  or  requirements  of  ne- 
cessity (Lu  O.  L.  I  0908),  while  the  decree  ap- 
pealed from  is  in  form  perpetual. 

There  is  practically  no  public  necessity  for 
the  station  as  pra^d  for  on  the  line  of  de- 
fendant's railroad,  and  under  all  the  facts  and 
drcumstances  In  the  case  we  think  the  con- 
tract should  not  be  enforced  in  a  suit  in 
equity.  Louisville  N.  A.  &  O.  R.  B.  r.  Sum- 
ner, supra;  Texas  &  St  B.  B.  t.  Bobards,  60 
Tex.  MS,  48  Am.  Bep.  268;  Cincinnati  &  C. 
Co.  T.  Washburn,  2S  Ind.  269. 

The  decree  of  the  lower  court  will  there- 
fore be  reversed,  and  the  suit  dismissed. 


BIAOABTNBY  v.  SHIPHDRD. 
(Sapreme  Court  of  Oregon.    Sept  19,  1911.) 

1.  Appeal  and  Brror  (J  1*)  —  Natubb  of 
EEiLfEDT— Right  to  Remedy. 

Ad  aopeal  is  a  privilege  which  must  be 
oonfeired  oy  authority  upon  the  person  who 
would  enjoy  it 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {f  1-4;  Dec.  Dig.  f  l*) 

2.  Appeal  and  Ebbob  ({  110*)— Decisions 
Beviewablb— New  Trial— *' Judgment." 

Unde»  L.  O.  L.  §  549,  providing  that  any 
party  to  a  judgment  or  decree  may  appeal  there- 
from, and  section  648,  defining  a  "judgment"  as 
an  order  affecting  a  substantial  right  and  de- 
terminioK  the  action  or  suit,  or  an  order  setting 
aside  a  judgment  and  granting  a  new  trial,  an 
order  denying  a  motion  for  new  trial  Is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  741 ;  Dec.  Dig.  f  110.* 

For  other  deflnitloDs,  see  Words  and  Phrasea. 
voL  4,  pp.  3827-3S12;  voL  8,  pp.  7695,  7096.] 

3.  Appeal  and  Ebbor  (|  846*)— Tiuk  ot  Tak- 
ing PBOCEEDINQB— ETFECT  OV  UOHON  ITOB 

Kew  Trial. 

Aa  a  losing  party  is  entitled,  under  the 
statute  giving  him  six  months  in  which  to  ap- 
peal, to  give  oral  notice  of  appeal  at  the  time 
of  the  rendition  of  the  judgment,  the  time  in 
which  an  appeal  may  be  filed  is  not  extended 
by  the  pendency  of  a  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  1895.  1896;  Dec  Dig.  | 
345.*! 


4.  CONSTITDTIONAL     Law    (6    106*) —VESTED 

RiGnTB— Appeals. 

As  the  laws  relating  to  the  enforcement  of 
contracts  are  to  be  deemed  pert  of  the  sgree- 
ment,  so  that,  when  a  judgment  is  rendered,  the 
rights  of  the  parties  after  the  time  for  appeal 
has  elapsed  are  fixed  and  vested.  Act  Feb.  '21, 
19H  (Laws  1911,  p.  195),  which  attempted  to 
v^idate  appeals  filed  after  the  time  for  filing 
had  elapsed,  is  invalid,  as  interfering  with  vett- 
ed rights  under  a  contract. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  CenL  Dig.  S3  212,  23S-245,  252-207; 
Dec  Dig.  I  106.*! 

5.  CONSnXnTIONAL  L.AW  (I  53*>— DlSTBIBC- 

TiON  OF  Governmental  Powers— Legisla- 
tive Powers— Encroachment  on  Jcdici- 
aet— Construction  op  Statutes. 

Under  Const  art  8,  {  1,  providing  for  the 
distribation  of  governmental  powers  and  pro- 
hibiting one  branch  from  exercising  the  fnoc- 
tions  ot  the  other.  Act  Feb.  21,  1911  (Laws 
1911,  p.  395),  which,  after  reciting  that  cerlain 
sections  of  the  Code  had  created  doubts  as  to 
whether  the  time  to  talte  an  appeal  ran  frnm 
the  date  of  the  entry  of  the  judgment  or  from 
the  entry  of  the  order  granting  or  denyinz  t 
new  trial,  provided  that  appeaJfl  filed  within 
six  months  after  the  denial  of  a  motira  for  new 
trial  should  be  validated,  is  nnconstitntioniL 
as  an  encroachment  on  judicial  poweis,  in  Uiat 
It  grants  no  new  right  u  appeaC  but  constnies 
former  enactments. 

[Ed.  Note.— For  other  eases,  see  OoDstttndoa- 
al  Law.  Cent  Dig.  i  61;  Dec  Dig.  S  53.*1 

Appeal  from  Circuit  Court,  Moltuomab 
County;  Earl  C.  Bronaagh,  Judge. 

Action  by  Samuel  Macartney  against  Ed- 
ward Sblpberd.  From  a  Judgment  for  plaUi- 
tlft  and  an  order  denying  bis  motlou  for  new 
trial,  defendant  appeals.  Appeal  dismissed. 

This  is  an  action  on  a  contract  between  the 
parties,  the  result  of  which  was  a  rerdiL-t 
and  Judgment  thereon  In  favor  of  the  plain- 
tiff on  November  12,  1908,  for  $2,000.  On 
December  8,  1908,  the  defendant  flied  a  mo- 
tlou for  a  new  trial  on  the  ground  of  aUefe<l 
errors  committed  by  the  court  during  tlie 
progress  of  the  trial,  and  for  the  further  rea- 
son that  the  evidence  was  not  sufficient  to 
Justify  the  verdict.  After  argument,  the  cir- 
cuit court  kept  this  motion  under  advisement 
until  June  18,  1910,  when  It  was  overruled. 
The  defendant  served  and  filed  a  notice  of 
appeal  on  December  7,  1910.  The  period  of 
six  months  from  th^T  rendition  of  the  judg- 
ment expired  May  12,  1909.  The  transcript 
in  the  action  having  been  filed  in  this  court 
Decemtter  19.  1910,  the  cause  has  been  eaty 
mltted  on  the  motion  of  the  plaintiff  to  dis- 
miss the  appeal. 

W.  O.  Bristol  and  Balph  E.  Moody,  for  a^ 
pellant.  Beach  ft  Simon  and  W.  P.  Bicbard- 
son,  for  respondent 

BURNnrr,  J.  (after  stating  the  fiicts  as 
above).  [1]  "Au  appeal  is  not  a  matter 
of  primary  right  It  Is  a  privilege,  and  be 
who  would  enjoy  that  privilege  mart  shuff 
some  statute  conferring  it  upon  him."  Port- 
land V.  Nottingham,  113  Pac.  28;  Portland  v. 
Gaston,  88  Or.  533,  63  Pac.  lOBl;  Sean  v. 
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T>anbar,  50  Or.  86,  91  Pac.  145;  Union  Nation- 
al Bank  t.  Bartb.  179  lU.  83.  63  N.  B.  615. 

[2]  "Any  party  to  a  Judgment  or  decree 
other  than  a  Jn^naent  or  decree  given  by 
confession  or  for  want  of  an  answer  may  ap- 
peal therefrom."  L.  O.  L.  {  649.  This  section 
of  the  Code  defines  who  may  appeal,  and 
from  what  an  appeal  may  be  taken.  L.  O.  Ij. 
I  548,  defines  a  Jadgment  for  the  purposes  of 
an  appeal  In  these  words:  "An  order  affect- 
ing a  substantial  right  and  which  In  effect 
determines  the  action  or  suit  so  as  to  pre- 
vent a  Judgment  or  decree  therein,  or  a  final 
order  affecting  a  substantial  rl^t  and  made 
In  a  proceeding  after  Judgment  or  decree,  or 
an  order  setting  aside  a  Judgment  and  grant- 
ing a  new  trial,  for  the  purpose  of  being  re- 
viewed, shall  be  deemed  a  Judgment  or  de- 
cree." It  will  be  observed  that,  although  an 
order  setting  aside  a  Judgment  and  granting 
a  new  trial  Is  by  the  terms  of  this  section 
deemed  a  Judgmoit  for  the  purpose  of  an  ap- 
peal, an  order  OTemiUiv  a  monon  for  a  new 
trial  Is  omitted  from  tibie  category.  This  form 
of  the  section  quoted  was  enacted  by  the  Leg- 
islature and  published  in  Laws  1907,  p.  313,  8 
6.  Construing  this  section,  this  court  held  In 
Oldland  T.  Oregon  Coal  '&  Navigation  Com- 
pany. 65  Or.  840,  102  Pac.  690,  that  "the  rule 
established  prior  to  such  amendment  neces- 
sarily remains  In  fore^  and  a  motion  to  set 
aside  a  verdict  and  fi>r  a  new  trial  on  the 
ground  of  Insuffldoicy  of  the  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  Ita  discretion  will  not  be  reviewed 
where  the  defeated  party  made  no  motion  at 
the  trial  for  a  Judgment  of  nonsuit  or  for  a 
directed  verdict"  On  prindide,  too,  error  of 
the  court  in  its  ruling  on  snch  motions  would 
not  operate  to  extend  the  time  for  anieal  by 
means  of  a  motion  for  new  trial,  because 
snch  errors  are  properly  brought  to  the  atten- 
tion of  this  court  tbrough  a  bill  of  ^ceptlons. 
Even,  then,  the  Judgment  of  the  circuit  court 
would  be  reversed  for  its  error  In  denying  the 
motion  for  nonsuit  or  a  directed  verdict,  and 
not  for  its  abuse  of  discretion  in  not  confess- 
ing Its  error  by  sustaining  a  motion  for  new 
trlaL 

Until  the  amendment  of  section  6<^,  L.  O. 
L..  the  mle  was  uniform,  beginning  with 
Kearney  v.  Sno^rass,  12  Or.  311,  7  Pac.  809, 
and  continuing  thence  to  the  amendment,  that 
an  order  granting  or  refusing  a  new  trial 
was  not  appealable.  By  the  amendment  the 
principle  established  by  this  long  course  of 
decisions  was  not  abrogated  or  changed  with 
respect  to  an  order  denying  a  motion  for  a 
new  trial.  The  amendment  in  that  respect 
applied  only  to  an  order  setting  aside  a  Judg- 
ment and  granting  a  new  trial.  Within  the 
principle  that  an  appeal  is  not  a  matter  of 
right,  but  depends  upon  the  statute,  the 
amendment  cannot  be  expanded  beyond  its 
terms  so  as  to  indude  In  the  present  instance 
the  order  denying  such  a  motion.  To  deny  a 
new  trial  does  not  determine  the  action  so 
as  to  prevent  a  Judgment  or  decree  therein 


within  the  terms  of  the  Code,  for  tiie  Judg- 
ment has  already  been  entered.  The  order 
denying  the  motion  does  not  affect  the  Judg- 
ment or  the  rights  of  either  party  under  the 
Judgment  It  ia  simply  the  adherence  of  the 
court  to  itB  former  ruling.  The  rights  of  the 
parties  are  determined  by  the  Judgment,  and 
are  not  affected  one  way  or  the  other  bj  the 
refusal  of  the  court  to  allow  the  motion. 
Hence,  upon  principle  as  well  as  by  the  doc- 
trine of  stare  decisis  founded  npon  Oldlond 
V.  Oregon  Goal  &  Navigation  Company,  which 
is  followed  in  Colgan  v.  Farmers'  &  Sfechan- 
ics*  Bank,  114  Pac.  460,  the  denial  of  a  motion 
for  a  new  trial  doea  not  furnish  ground  for 
appeal. 

[8]  We  notice  that  the  Judgment  was  ren- 
dered November  12. 1908.  that  the  six  months 
within  which  to  appeal  from  that  Judgment ' 
expired  May  12,  1009,  and  that  the  notice 
of  appeal  was  not  served  until  December 
7,  1910,  which  was  six  months  only  after 
denial  of  the  motion  for  new  trial  on  June 
18,  1910.  The  appellant,  however,  contends 
that  the  decision  of  this  court  In  Mitch- 
ell &  Lewis  Co.  V.  Downing,  23  Or.  448,  82 
Pac  894,  Is  authority  for  his  position  that 
the  notice  of  appeal  in  this  case,  although 
served  long  after  six  months  from  the  rendi- 
tion of  the  Judgment,  is  effectual  for  the  pur^ 
pose  of  conferring  Jurisdiction  upon  this  court 
to  hear  the  appeal.  The  appellant  quotes 
this  language  ttom  that  decision:  "While  the 
motion  for  a  new  trial  was  pending  there 
was  no  final  Judgment  from  which  an  appeal 
could  be  taken.  The  appellant  had  a  r^ht 
to  rely  upon  that  motion,  and,  until  it  was 
disposed  of,  there  was  no  final  order."  In 
that  case,  the  plaintiff  having  commenced  an 
action  against  the  defendants  upon  a  con- 
tract, the  sheriff  by  virtue  of  a  writ  of  at- 
tachment took  Into  his  possession  some  live 
stod£  and  other  personal  property  of  the  de- 
fendant Before  issue  Joined  the  parties  set- 
tled the  case,  plaintiff  agreeing  to  pay  the 
costs  and  dlsbursemrats,  which  latter  the 
sheriff  reported  to  be  $04.30:  In  pursuance 
of  the  settlement  on  that  statement  of  the 
expenses,  the  plaintiff  afterwards  moved  the 
court  for  an  order  dismissing  the  action.  At 
that  time  the  sheriff  claimed  that  the  amonnt 
due  him,  including  the  fees  for  a  keeper  of 
the  property,  amounted  to  $217.15.  instead 
of  ^4.30,  as  he  bad  previously  reported. 
At  a  later  date  the  sheriff  filed  an  Itemize}! 
account  of  his  claim,  petitioned  the  court  for 
Its  allowance,  and  prayed  for  Judgment 
against  the  plaintiff  for  the  larger  amonnt  to 
be  taxed  as  costs  and  disbursements.  This 
petition  having  been  served'  upon  counsel  for 
plaintiff,  he  demurred  to  the  same,  and  the 
demurrer  was  overruled;  the  plaintiff  being 
allowed  further  time  In  which  to  answer.  Af- 
ter the  expiration  of  that  time,  the  court 
npon  failure  of  plaintiff  to  further  plead, 
allowed  the  claim  of  the  sheriff,  rendered 
Judgment  against  the  plaintiff  and  in  ftivor  of 
the  sheriff  for  the  amount  and  dismissed  the 


Digitized  by 


Google 


816 


117  PACIFIC 


REPOBTEB 


(Or. 


action  of  the  plaintiff  against  tbe  defendant 
Subsequently,  and  after  the  rendition  of  the 
Judgment  In  favor  of  the  officer,  the  plaintiff's 
attorney  made  a  showing  by  sundry  affidavits 
to  the  effect  that  he  was  only  junior  counsel 
for  plaintiff;  that  In  consequence  of  failure 
to  receive  directions  from  senior  counsel,  who 
resided  in  a  distant  city,  he  had  failed  to 
file  objections  to  the  petition  within  the  time 
allowed,  and  moved  the  court  to  set  aside  the 
Judgment  and  to  allow  him  to  plead  to  the 
merits  of  the  petition.  The  court  took  this 
motion  under  advisement,  and  after  the  peri- 
od of  six  months  from  the  rendition  of  the 
Judgment,  against  which  the  plaintiff  had 
moved,  denied  tbe  motion.  From  the  order 
denying  tbe  motion  to  take  off  the  default 
and  allow  the  plaintiff  to  answer  the  merits, 
an  appeal  was  taken.  The  motion  before 
this  court  was  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  taken  within  six 
months  after  the  rendition  of  the  original 
judgment 

The  error  of  counsel  In  relying  upon  this 
case  as  an  authority  for  our  present  consid- 
eration is  based,  possibly,  uiion  the  language 
of  the  court,  whereby  the  motion  to  set  aside 
the  Judgment  and  allow  the  plea  to  the  mer- 
its to  be  entered  is  denominated  a  motion 
for  a  new  trial.  It  was  not  a  motion  for  a 
new  trial,  but  by  Its  very  terms  was  a  mo- 
tion to  set  aside  tbe  Judgment  with  leave  to 
file  an  answer  to  the  merits.  To  character- 
i^ie  It  as  a  motion  for  a  new  trial  was  a 
mere  clerical  inadvertence.  A  motion  for  a 
new  trial  is  an  application  to  the  court  to 
be  heard  anew  upon  the  same  Issues  upon 
which  the  judgment  has  been  rendered.  The 
Objection  to  the  Judgment  In  a  motion  for  a 
new  trial  Is  based  upon  alleged  errors  com- 
mitted by  the  courts  In  arriving  at  that  Judg- 
ment or  upon  newly  discovered  evidence  ap- 
plicable to  the  same  issues  as  before,  while 
a  motion  like  the  one  In  question  In  that  case 
is  based  upon  matters  and  issues  bitherto 
dehors  the  record. 

The  substance  of  tbe  attack  upon  the  judg- 
ment in  Mitchell  v.  Downing,  supra,  was  bas- 
ed upon  L.  O.  £j.  S  103,  emiHiwering  the 
court  to  relieve  a  party  from  a  Judgment, 
order,  or  other  proceeding  taken  against  him 
through  his  mistake.  Inadvertence,  surprise, 
or  excusable  neglect  It  presented  to  the 
court  an  issue  upon  which  It  could  render 
a  Judgment  either  overturning  or  allowing 
tbe  attack  upon  the  former  Judgment  In  a 
proper  sense,  application  for  relief  under  sec- 
tion 103  is  an  original  proceeding  in  which 
an  independent  'Judgment  may  be  entered. 
Properly  considered  and  applied  the  language 
of  the  court  In  Mitchell  v.  Downing,  quoted 
above,  furnishes  no  authority  for  the  present 
contention  of  the  appellant  Manifestly  in 
that  case,  lutll  a  decision  of  the  motion  for 
leave  to  answer  to  the  merits,  there  was  no 
Judgment  upon  that  motion  from  which  an 
appeal  could  be  taken.  In  analogy  it  Is  like 
tbe  altoatlon  prior  to  verdict  In  a  case  or 


while  the  court  has  under  advisement  a  de- 
murrer to  a  complaint  At  such  times  clear- 
ly no  appeal  could  be  taken.  On  the  applica- 
tion for  leave  to  answer  to  the  merits  ao 
issue  had  been  joined,  and,  until  the  dedslon 
of  that  Issue,  whether  of  law  or  fact  there 
was  no  Judgment  in  the  ancillary  proceedlnga 
from  which  an  appeal  could  be  taken. 

Whatever  may  be  the  rule  in  other  states, 
the  substance  of  the  l^slatlon  In  this  state 
is  that,  when  a  Judgment  is  rendered  on  a 
verdict,  a  party  has  his  choice  of  two  reme- 
dies, each  of  which  Is  ripe  for  use  at  that 
tlma  He  may  at  once,  on  the  rendition  of 
the  Judgment,  give  oral  notice  of  appeal  or 
thereafter  within  six  months  he  may  serve 
notice  in  writing.  The  other  remedy  Is  by 
motion  for  new  trial.  Considering  the  fact 
that  he  may  at  once  give  oral  notice  of  ap- 
peal, a  fair  and  reasonable  construction  of 
the  statute  would  not  allow  him  by  filing  a 
motion  for  n<ew  trial  to  piece  out  and  exteud 
the  term  of  six  months  from  the  rendition 
of  the  Judgment  within  which  he  might  ap- 
peal. In  brief  our  statute  does  not  assign 
the  denial  of  the  motlou  for  a  new  trial  as 
an  order  or  judgment  from  which  an  appeal 
may  be  taken.  It  specidcally  says  that  an 
appeal  must  be  taken  from  the  Judgment  and 
in  defining  and  specifying  what  shall  be  con- 
sidered as  a  Judgment  It  does  not  Include  the 
order  of  the  court  denying  a  motion  for  a 
new  trial. 

[4]  It  remains  to  consider  tbe  position  of 
appellant  In  reliance  upon  the  act  of  Febru- 
ary 21,  1911,  entlUed:  "An  act  relating  to 
appeals  to  the  Supreme  Court  from  the  cl> 
cult  courts  and  validating  all  appeals  taken 
witnin  six  months  from  tbe  granting  or  de- 
nying of  a  motion  for  a  new  trial  and  de- 
claring an  emergency."  Laws  1911,  p.  195. 
After  reciting  In  its  preamble  that  tbe  amend- 
ments of  certain  sections  of  the  Code,  in- 
cluding the  revision  of  section  S48,  1^0.1*. 
bad  created  doubts  as  to  whether  the  thne 
to  take  an  appeal  to  the  Supreme  Court  mna 
from  the  date  of  the  entry  of  the  judgment 
or  decree,  or  from  the  date  of  the  entry  of 
the  order  granting  or  denying  the  motion  for 
a  new  trial,  and  that  in  many  Instances, 
through  no  fault  of  the  parties,  motions  for 
a  new  trial  have  not  been  determined  within 
six  months  from  the  date  of  the  entry  of  the 
Judgment  or  decree,  tbe  enactment  continues 
as  follows:  "Section  1.  Every  appeal  hereto- 
fore taken  within  six  months  from  the  ex- 
piration of  the  time  granted  by  any  circuit 
court  or  Judge  thereof  for  filing  a  motion  to 
set  aside  the  verdict  and  for  a  new  trial  or, 
if  such  motion  shall  have  beai  filed  within 
such  time,  then  within  six  monUu  from  the 
date  of  the  entry  of  the  order  granting  or 
denying  such  motion  shall  he  and  is,  If  sncb 
appeal  is  now  pending  and  undetermined  hi 
the  Supreme  Court  hereby  validated,  and 
shall  be  deemed  to  have  been  taken  within 
the  time  required  by  law.  Provided,  how- 
ever,  that  nothing  berelu  contained  shall  he 
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deemed  to  anfhorim  any  appeal  to  be  ta«e- 
after  taken  to  tbe  Supreme  Oonrt  from  any 
Judgment  of  any  drcolt  court  granting  or 
denying  a  motion  to  set  aside  the  rerdlct  and 
for  a  new  trial  unless  such  appeal  he  taken 
within  six  months  from  the  date  of  the  orig- 
inal entry  of  judgment"  Bearli^  In  mind 
that  this  was  an  action  upon  a  contract,  It  la 
a  rule  of  property  .that  the  laws  relaUng  to 
the  enforcement  of  contracts  are  to  be  deem- 
ed a  part  of  the  agreement  so  that,  when  a 
Judgment  Is  rendered  up(Hi  snch  contract,  the 
rights  of  the  parties  after  the  time  for  ap- 
peal has  elapsed  become  fixed  and  vested, 
and  the  Legislature  cannot,  by  any  subse- 
quent act,  change  those  rights  under  snch 
judgment.  That  the  legislative  assembly 
cannot  interfere  with  vested  rights  Is  the 
doctrine  laid  down  In  Moon's  Estate,  49  Or. 
286,  88  Pac.  673,  90  Pac.  678.  In  that  case, 
as  the  Jaw  stood  at  the  death  of  the  testator, 
the  real  propertr  descended  to  the  next  of 
kin,  and  for  the  purpose  of  paying  the  debts 
of  an  estate  personal  property  was  required 
to  be  sold  first  and  afterwards  real  property, 
if  necessary.  Pending  the  settlement  of 
Noon's  estate,  the  L^lslature  amended  the 
law  In  that  respect  so  that  it  rested  in  the 
discretion  of  the  county  court  to  order  a  sale 
of  the  real  property  for  the  satisfaction  of 
claims  before  looking  to  persdnal  property 
for  the  payment  of  a  decedent's  debts.  But 
this  court  held,  in  substance,  tbat  the  rights 
of  the  heirs  to  the  real  property  of  their  an- 
cestor attached  and  became  vested  in  the 
real  property  at  his  death,  and  tbat  subse- 
quent legislation  could  not  Interfere  with 
those  rights.  Analogous  to  this  Is  the  doc- 
trine laid  dovni  by  this  court  in  Martin  v. 
White.  53  Or.  319,  100  Pac.  200,  wherein  it  Is 
stated  that,  "when  one  has  a  mere  right  of 
action,  the  Legislature  may  unquestionably 
prescribe  a  reasonable  time  In  which  be  may 
proceed ;  but,  In  case  he  has  both  title  and 
possessiou  and  the  Legislature  attempts  to 
create  the  necessity  for  suit  by  converting 
an  estate  in  possession  into  a  mere  right  of 
action  and  then  limit  the  time  in  which  the 
action  may  be  brought,  it  is  exceeding  Its 
power."  So,  here,  when  a  Judgment  was  ren- 
dered In  this  action  and  the  time  for  appeal 
therefrom  had  elapsed,  the  right  of  the  suc- 
cessful party  to  enjoy  the  fruits  of  his  Judg- 
ment became  Immovably  established  and  the 
legislative  assembly  bad  no  right  afterwards 
to  Interfere,  even  tentatively,  with  that  vest- 
ed right,  yet  tbat  is  what  it  proposed  by 
trying  to  validate  attempted  appeals.  Burcb 
V.  Kewberry,  10  N.  T.  374;  Germanla  Sav- 
ings Bank  v.  Village  of  Suspension  Bridge, 
159  N.  T.  362,  54  N.  El  33;  Llvinpston  v. 
Uvlngston,  173  N.  T.  377,  66  N.  E.  123,  61  U 
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R.  A.  SOOt  93  Am.  St  Bep.  600;  In  re  Greene, 
166  N.  X.  48S,  60  N.  E.  183 ;  Batcliffe  v.  An- 
derson. 31  Grat  (Va.)  105,  31  Am.  Rep.  716; 
Edwards  v.  Kearzey,  96  U.  S.  696,  24  L.  Ed. 
793;  Uarnitz  v.  Beverley,  163  U.  8.  118,  16 
Sup.  Ct  1042,  41  L.  Ed.  93;  Anderson  T. 
Hygela  Hotel  Co.,  92  Ta.  687,  24  8.  E.  260 ; 
iMttman  t.  Cowley,  19  Wash.  207,  63  Pac. 
SS,  40  L.  B.  A.  8U;  Humphrey  v.  Gerard  83 
Conn.  346,  77  Atl.  66;  In  re  Handle's  Es- 
tate, 15  Utah,  212,  49  Pac.  829,  62  Am.  St 
Rep.  926;  VUlage  of  Mew  HoUand  v.  Hol- 
land. 99  111.  App.  251. 

[B]  Again,  the  Constitution  of  this  state 
(article  3,  |  1)  provide  that  "the  powers  of 
^vernment  shall  be  divided  into  three  sep- 
arate departments:  the  legislative,  the  ex- 
ecutive, including  the  administrative,  and  the 
Judicial;  and  no  person  charged  with  official 
duties  under  one  of  these  departmmts  shall 
exercise  any  of  the  functions  of  another,  ex- 
cept as  in  this  Constitution  expressly  provid- 
ed." In  Griffin  t.  Cunningham,  20  Grat 
(Va.)  31,  the  Supreme  Gaurt  of  Virginia 
quotes  with  approval  the  langua^  of  Judge 
Cooley  as  follows:  "To  declare  wbat  the  law 
Is  or  has  been  Is  judicial  power;  to  declare 
what  the  law  shall  be  Is  legislative."  In 
Thomas  V.  Portland,  40  Or.  50,  66  Pac.  439, 
Judge  Wolverton  uses  this  language:  "A 
statute  which  operates  to  annul  or  set  aside 
the  final  Judgment  of  a  court  of  competent 
jurisdiction  and  to  disturb  or  defeat  rights 
thus  vested  is  inoperative  and  .void.  By  rea- 
son of  the  distriDutlon  of  powers  under  the 
Constitution  as^gulng  to  the  Legislature  and 
the  Judiciary,  each  its  separate  and  distinct 
functions,  one  department  is  not  permitted 
to  trench  upon  the  functions  and  powers  of 
the  other."  The  act  in  question  does  not 
profess  to  give  to  litigants  any  new  right  of 
appeal.  It  recites  that  there  is  doubt  about 
the  coustruction  of  the  acts  of  the  legislative 
assembly  that  have  been  already  passed  re- 
lating to  appeals,  and.  based  upon  that  al- 
lied doubt,  it  proceeds  to  construe  those 
previous  enactments  and  to  declare  their 
meaning  validating  appeals,  notices  of  which 
had  been  theretofore  served.  This  is  plainly 
an  invasion  of  the  judicial  power  by  the 
legislative  assembly,  and  is  not  admissible. 
Sanders  v.  Cabanlsa,  43  Ala.  173;  In  re 
Boyett,  136  N.  C-  415,  48  S.  E.  789,  67  L.  R. 
A.  972,  103  Am.  St  Rep.  944;  Undsay  v. 
United  States  Savings  &  Loan  Company,- 120 
Ala.  156,  24  South.  171,  42  L.  R.  A.  783. 

The  statute  In  question  does  not  operate 
to  extend  the  period  for  taking  an  appeal,  or 
to  Include  as  an  appealable  order  the  action 
of  the  court  in  denying  a  motion  for  a  new 
trial. 

The  appeal  is  dismissed. 
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(SnpTeme  Court  of  Oi«Kon.    Sept  28,  Idll.) 

1.  Criminal  Law  (S  548*) — Testimony  at 
Former  Trial. 

When  a  sbQwlng  has  been  made  that  a 
witness  resided  in  a  foreign  state,  it  will  be 
presumed  that  Us  residence  continued  in  the 
foreign  state  up  to  the  time  of  trial:  therefore 
his  testimoiv  fiven  at  a  former  trial  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w^^Cent.  Dig.  SS  1233,  1236;   Dec  Dig.  | 

2.  Criminal  Law  (8  662*)— Right  to  Con- 
front Witnesses— Testimont  at  Fobheb 
Trial. 

Const,  art.  1,  |  11»  guarantees  to  accused 
persona  the  right  to  Muront  witnesses,  but, 
where  the  accused  has  had  the  right  to  cross-ex- 
amine and  confront  a  witness  at  an  earlier  trial, 
his  coQBtitational  right  to  meet  him  face  to 
face  is  not  violated  by  the  admission  of  the  ev- 
idence tii  such  witnesSf  wlien  absent  at  a  sab- 
sequent  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X^Wj^Cent  Dig.  H  lfi88-l&48;   Dec.  Dig.  % 

3.  Criminal  Law  (|  851*)— Etidbncx— Maib- 
BiAUTT— Fraud. 

Evidence  that  accused  attempted  by  flight 
and  concealment  to  escape  arrest  is  admissible ; 
its  weight  being  for  the  Jury. 

[Ed.  Note.— For  other  caBes,  see  Criminal 
Law,  Cent.  Dig.  »  T76,  778-786;  Dea  Dig. 
S  361.*] 

4.  Criminal  Law  (|  785*)— Trial— Instbuo- 
TioNS— "False," 

The  word  "false,"  as  used  in  L.  O.  L.  | 
868,  subd.  3,  providii^  that  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in 
another,  is  not  the  equivalent  pf  "mistaken"; 
and  hence  an  instruction  in  the  language  of  the 
BtAtute  is  not  erroneous  for  refusal  to  add 
"willfully"  before  "false"  (quoting  Words  and 
Phrases,  p.  2655). 

[Ed.  Note.— For  other  cases,  see  Criminal 
l-aw,  CenL  Dig.  »  1774.  177ft-1781,  188»- 
1894;  Dec.  Dig.  S  785.*] 

5.  Criminal  Law  (S  776*)— Tbiai*— Inbtbuo- 
TIONS — Good  Chabacteb. 

Where  the  jury  were  Instructed  that  the 
testimony  as  to  defendant's  reputation  as  a 
law-abiding  citizen  was  admitted  to  aid  the  pre- 
sumption of  innocence,  and  that  if,  after  consid* 
ering  all  the  evidence,  they  believe  beyond  a 
reasonable  doubt  that  defendant  is  guilty,  they 
shall  so  declare,  though  he  may  have  heretofore 
had  ever  so  good  a  reputation,  the  instruction 
did  not  take  from  the  jury  the  consideration  of 
defendant's  previous  good  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LtrRr^^Ceut  Dig.  H  1838-184S;  Dee.  Dig.  { 

6.  HOHICIDS    ({  206*)— TBIAI>— iHSTBTTOnOKS 

— Stipulationb. 

Where  it  was  stipulated  that  deceased  was 
a  police  officer,  an  instruction  that,  if  deceased 
was  a  policeman,  he  was  therefore  a  peace  of- 
ficer, with  authority  to  make  arrests  without  a 
warrant  for  vlolatiODS  of  the  city  ordinances  or 
laws  of  the  state,  and  if  he,  being  a  police  of- 
ficer, arrested  defendant,  it  is  presumed  that 
his  official  dnty  as  to  such  arrest  was  regularly 
performed,  but  that  Oila  may  be  rebntted,  is  cor- 
rect. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  296.*] 


7.  STiPULATioira  Q  14*)— CORSTBucnoir. 

Where  it  was  stipulated  that  deceased  to 
a  police  officer,  and  that  he  had  neither  a  Tar- 
rant for  the  arrest  of  nor  orders  to  arrest  de- 
fendant, and  there  was  no  direct  evidence  tlui 
defendant  at  the  time  of  the  attempted  armt 
was  violating  any  law  or  ordinance,  ue  stipula- 
tion does  not  extend  to  the  conduct  of  defendant 
in  the  presence  of  the  officer,  and  the  court 
would  not  be  warranted  in  instructing  tlw  court 
that  the  arrest  was  unlawfnL 

[Ed.  Note.— For  other  casM,  see  Sdpuktioin, 
Dec.  Dig.  I  14.*] 

Appeal  from  Circuit  Court,  Marion  Comi- 
ty; Percy  B.  Kelly,  Jndga 
George  Meyers  was  convicted  of  zdsd- 

slaugliter,  and  appeals.  Affirmed. 

The  defendant,  George  Meyers,  was  In- 
dicted by  the  grand  Jtiry  of  Marlon  comity 
for  the  crime  of  murder  in  the  first  degree 
He  was  tried,  convicted  of  murder  in  the 
second  degree,  and  sentenced.  Upon  appeal 
to  this  court  the  Judgment  was .  reversed, 
and  the  case  remanded  for  a  new  trial. 
State  V.  Meyers,  110  Pac  407.  As  the  result 
of  a  second  trial  defendant  was  found  guilty 
of  the  crime  of  manslaugliter,  and  from  a 
Judgment  sentencing  tilm  to  the  peniteutlary 
for  an  indeterminate  period  he  appeals,  al- 
leging errors,  the  first  of  which  Is  that  the 
court  erred  In  permlttiog,  over  the  objection 
of  counsel  for  defense,  the  official  r^rter, 
reporting  the  testimony  at  the  first  trial,  to 
read  to  the  Jury  the  notes  of  the  testimony 
of  Arthur  Meyers,  brother  of  defendant,  giv- 
en  at  the  formw  trial. 

P.  H.  D'Arcy  and  &  T.  Richardson  (W.  U. 
Kaiser,  on  the  brief),  tor  appelant  W.  G. 
Window,  Deputy  Dlst  Atty.  (John  H. 
Xary,  Dlst  Atty.,  on  the  brief),  for  tbe  Statfc 

BEAN,  J.  (after  stating  the  tkets  u 
above).  Coansel  for  defendant  contends  tint 
no  foundation  was  laid  for  tbe  Introdoctloa 
of  the  r^orter's  notes  of  Arthur  Meets' 
testimony.  For  the  purpose  of  laying  sndi 
a  foundation,  tbe  state  produced  as  a  wi^ 
ness  Mr.  H.  P.  Mlnto,  sheriff  of  Marlon  coun- 
ty, whose  testimony  in  regard  thereto  wu 
substantially  as  follows:  That  he  was  a^ 
qualnted  wltb  Arthur  Meyers ;  that  be  had 
a  subpoena  for  him,  which  ms  produced; 
that  he  endeavored  without  success  to  find 
him  within  the  state,  and  upon  inquiry  foaud 
bis  residence  was  Toppenlsh,  Wash.,  where, 
he  was  Informed,  he  was  nl^t  watchman; 
that  he  forwarded  the  subpoena  to  Toppen- 
lsh, which  was  there  served  upon  Arthur 
Meyers  by  the  Toppenlsh  chief  of  police. 
The  sheriff,  upon  cross-examination,  stated 
he  understood  from  hearsay  that  the  witness 
was  in  Portland  In  attendance  at  Us  fa- 
ther's funeral,  but  that  he  was  not  making 
bis  home  there ;  that  he  claimed  to  be  livhig 
In  Washington,  where  he  claimed  to  be 
deputy  shertflF.  It  appears  the  subpcena  was 
served  December  1, 1910.  Upon  bting  osl^ed: 


•For  other  cues  sM  soms  topic  and  section  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  X«r  No.  Bmlm  ft  BM^t  IsdWi 


Digitized  by 


Google 


STATE  T.  HEVERS 


819 


"Now  dnrlng  tlie  paat  week  or  ten  days,  dar- 
ing the  funeral  of  Mr.  Meyers'  father,  yon 
understood  Mr.  Meyers  was  In  Portland?  A. 
I  ODderstood  be  had  been.  I  did  not  under- 
stand be  was  tbere  at  tbat  time.  I  under- 
stood since  be  was  tb^  at  tbe  funeral.  I 
bad  served  this  sappoena,  and  I  had  flied 
It  with  the  clerk  to  be  preeerred  here,  and  I 
didn't  know  tbat  Arthur  Meyers  was  at  bis 
father's  funeral  or  in  Portland  nntll  after- 
wards, and  I  only  know  that  from  hearsay." 

Mis.  Ferffoson,  called  by  the  state,  testi- 
fied tbat  she  reported  the  testimony  at  the 
Orst  trial,  taking  the  testimony  of  Arthur 
Heyers  at  that  time ;  Uiat  she  did  not  have 
the  transcript  of  tbe  testimony,  but  bad  tbe 
original  notes  which  were  correct  Where- 
upon, over  the  objection  of  connsel  for  tbe 
dellndant,  she  wu  permitted  to  read  sncb 
notes  of  Arthnr  Meyers'  testimony,  which, 
Im  BObstance,  were  as  ffdlows:  That  he  was 
on  the  night  of  the  homicide  occapylng  a 
Toom  over  Zinn's  confectionery  store  In  a 
Iralldlng  owned  by  hla  father;  that  his 
brother,  the  defendant,  came  to  his  room  be- 
tween 12  and  1  o*dock  at  night;  that  they 
had  some  words.  DeCendant  had  his  feet  on 
some  highly  prbsed  coshlons.  The  witness 
asked  him  to  remove  his  f6et  therefrom,  and 
he  would  not  do  It  He  tried  to  reason  with 
him,  and  he  "got  funny."  He  told  him  he 
wonld  either  have  to  take  his  feet  down  or 
be  would  go  oat  and  get  somebody  to  make 
him  do  so,  stating:  "We  wrangled  conslder- 
ableu  I  went  down  on  tbe  street  I  walked 
op  and  down  the  street  a  few  times  and 
dldnt  see  anybody.  I  walked  down  by  the 
White  Honse  Restaurant  Mr.  Eckhart  was 
In  th&ee.  I  motioned  for  him  to  come  out 
I  says:  'George  Is  up  In  my  room,  and  I 
cannot  do  anything  with  him.  I  would  like 
for  yon  to  come  up  there  and  take  him  out' 
I  says:  'I  don't  want  him  arrested.  I  Just 
want  him  taken  out'  He  went  up  there 
with  me,  and  George  was  asleep.  He  woke 
him  up,  and  says:  'George,  Arthur  wants 
you  out  of  the  room.  Tou  bad  better  get 
np  and  put  on  your  coat  and  come  on.  By 
tbe  way,  I  hare  orders  to  arrest  yon  on 
sight'  I  spoke  up  and  asked  what  he  was 
arrested  for.  He  said  be  didn't  know ;  that 
Doc.  Gibson  told  him  to  arrest  him  when  he 
saw  blm.  George  said  all  right,  he  would 
go.  He  went  over  and  got  his  coat  and 
started  out  with  Iilm.  Q.  Where  was  bis 
coat?  A.  Hanging  up  In  tbe  partition.  Tbe 
room  Is  a  large  room.  In  one  end  is  a  par- 
tition about  eight  or  nine  feet  high.  It 
was  banging  up  on  the  other  side  of  the 
partition,  the  aide  away  from  the  main 
part  of  the  room.  Q.  What  kind  of  a  coat 
did  he  get?  A.  A  black  slicker." 

[1]  We  do  not  understand  It  is  contended 
that  tbere  was  not  a  prima  facie  showing 
made  upon  .the  part  of  tbe  state  that  the  wit- 
ness Arthnr  Meyers  was  residing  In  Wash- 
ington at  the  time  tbe  subpcena  was  served 


upon  him,  but  It  la  contended  In  effect  tbat 
It  should  have  been  shown  upon  tbe  part  of 
the  state  that  his  residence  there  continued 
until  tbe  date  of  tbe  trial.  From  tbe  record 
It  appears  that  the  case  was  postponed  from 
January  until  February,  on  account  of  the 
absence  of  tbe  witness  Arthnr  Meyers,  th'at 
tbe  sheriff  exercised  due  diligence  in  search- 
ing for  tbe  witness,  and  learned  In  tbe  ordi- 
nary way  tbat  be  was  In  tbe  state  of  Wash- 
ington. From  the  testimony  of  the  sheriff 
it  Is  clear  that  he  did  not  know  until  after- 
wards tbat  tbe  witness  was  within  the  state 
at  the  time  be  attended  bis  father's  funeral 
in  Portland.  It  having  been  shown  tbat  the 
witness  resided  at  Toppenlsh,  Wash.,  It  would 
be  presumed  that  such  residence  continued 
until  the  time  of  the  trial,  unless  shown 
to  the  contrary.  L.  O.  L.  |  790,  subd.  33; 
Wheeler  v.  McFerron.  88  Or.  106,  107,  62 
Pac.  1016;  State  t.  Walton,  B3  Or.  667,  90 
Pac.  431,  101  Pac.  880,  102  Pac.  178. 

[2]  It  Is  further  contended  that  tbe  testi- 
mony of  Arthur  Meyers  was  incompetent,  In 
that  It  was  an  Infringement  of  the  consti- 
tutional right  of  the  defendant  to  meet  the 
witness  face  to  face.  L.  O.  L.  |  727,  subd. 
8,  provides  evidence  may  be  given  on  the 
trial  as  follows:  *^e  testimony  ot  a  wit- 
ness,  deceased  or  out  of  the  state,  or  unable 
to  testify,  i^ven  In  a  former  action,  suit  or 
ivoceeilng,  or  trial  thereof,  between  the  same 
parties,  rdatlng  to  Uie  same  matter"— while 
section  1688  provides:  "The  law  of  evidence 
In  dvU  acUiHui  Is  also  the  law  of  evidence 
In  criminal  actions  and  proceedings,  except 
as  othowlse  specially  provided  In  this  Code." 
The  OonsUtotlon  of  Oregon  (article  1,  I  11) 
provides  that  in  all  criminal  prosecutions 
the  accused  shall  have  tbe  right  to  meet 
tbe  witnesses  face  to  face,  and  tbe  Consti- 
tutions of  most  oC  the  states,  as  well  as 
tbe  CoDStitutkm  of  the  United  Stales,  con- 
tain similar  provisions.  It  is  held,  however, 
that,  where  the  accused  has  once  »ijoyed  tbe 
right  to  cross-examine  and  confront  tbe  wit- 
ness at  an  earlier  trial,  bis  ooiutltntlonal 
right  to  meet  him  face  to  face  is  not  vio- 
lated by  tbe  admission  of  tbe  testimony  of 
Bach  witness  when  absoit  at  a  subsequent 
trial.  If  the  defendant  is  r^Hresented  1^ 
counsd  at  a  preliminary  ezamlnatloii,  and 
baa  had  an  opportunity  to  cross-«camlne  wit* 
nesses,  he  has  enjoyed  his  right  to  meet  his 
accuser  face  to  face,  and  no  objection  ex- 
ists to  receiving  the  testimony.  Underbill 
on  Grim.  Ev.  (2d  Ed.)  I  266;  State  v.  Bowk- 
er.  26  Or.  300, 818, 88  Pac.  124.  This  qneftlon 
was  considered  and  thoroiy^Iy  dlscnned  to 
State  V.  Walton,  supra,  where  Mr.  Justice 
Bean,  In  commuting  upon  sectton  1636^ 
O.  li.,  which  declares  that  in  a  criminal  ac- 
tion the  testimony  of  a  witness  must  be 
given  orally  In  the  presence  of  tbe  court 
and  Jury,  except  In  the  case  of  the  witness 
whose  testimony  Is  taken  by  deposition  by 
order  of  the  court  as  provided  In  L.  O.  L.  || 
1613-1519,  IndoslTe,  says:  "It  relates  to  the 
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maunw  In  vhldi  the  testimony  is  to  be 
Slven  or  taken  In  the  first  Instance,  and  not 
to  the  use  which  may  be  made  of  It  after 
It  Is  once  given.  The  statute  was  Intended 
to  make  the  general  rule  concuning  the  tak- 
ing of  depositions  inapplicable  to  crlmlDal 
trials;  but  we  cannot  think  it  was  designed 
to  abrogate  a  doctrine  so  firmly  established 
and  genwally  applied  as  that  of  permitting 
the  testimony  of  a  witness  given  In  the  man- 
ner required  by  statnte  to  be  used  by  either 
the  state  or  defoise  on  a  subsequent  trial, 
when  he  has  since  died  or  1b  absent  from  the 
state."  Numerous  authorities  are  there  col- 
lated and  cited.  It  is  perhaps  a  sufficient 
answer  to  the  contention  of  counsel  for  de- 
fense to  say  that  the  testimony  of  Arthur 
Meyers  in  this  criminal  action  was  given 
orally  and  In  the  presence  of  the  court  and 
Jury  at  the  first  trial,  and  the  defendant  at 
that  time  had  full  and  fair  opportunity  to 
croBS^amine  the  witness  and  meet  him  face 
to  face.  Under  the  great  weight  of  author- 
ity, and  with  due  consideration  to  public 
policy,  we  do  not  think  that  we  should  say 
that  the  defendant,  after  having  beeu  once 
tried  and  convicted,  should  go  free  for  the 
reason  that  his  brother,  who  was  a  witness 
upon  the  former  trial,  was  for  any  reason 
absent  from  the  state,  and  there  was  no  er- 
ror in  allowing  the  testimony  of  the  witness 
Arthur  Meyers  to  be  read  by  the  official  re- 
porter. 

[3]  The  state  Introduced  In  evidence  the 
testimony  of  Sheriff  Minto,  as  to  his  con- 
versation with  defendant  rtiatlve  to  hla 
whereabouts  after  the  shooting,  to  which  ei- 
eeptlon  was  taken  by  defendant's  counsel. 
The  sheriff  testified  that  the  defendant,  after 
his  arrest,  voluntarily  stated  that  Immedi- 
ately subsequent  to  the  shooting  "he  had 
orosFed  the  street  from  the  <Aij  hall  and 
down  .the  alley  and  down— I  don't  call  to 
mind  tile  exact  place,  I  understand  south  of 
the  poor  farm.  There  he  went  into  a  small 
shed  and  stayed  part  of  the  time,  and  In  that 
vicinity  I  think  he  stayed  until  the  next 
night.  He  then  started  east  toward  Sliver 
Creek  Falls,  stopped  at  Mr.  Luthey's  place 
the  next  morning  for  his  breakfast,  and  got 
on  a  wagon  going  toward  Silver  Creek  Falls, 
and  rode  a  ways,  Btow>ed  at  the  store  at 
Victor  Point,  and  followed  the  road  toward 
Silver  Creek  Falls  until  he  got  nearly  over 
to  where  the  road  goes  down  the  mountain. 
There  he  turned  toward  Sublimity,  went  to, 
I  think,  about  Union  HiU,  where  he  got  on 
another  wagon,  rode  through  Sublimity, 
down  through  tbe  hills  and  struck  the  rail- 
road track  at  Marlon ;  got  on  the  train  and 
went  as  far  south  as  Albany ;  got  on  tbe 
next  train,  come  back,  got  off  at  Marlon ; 
then  went  through  the  hills  toward  the 
Stelwer  place  down  on  the  old  Jefferson 
road  toward  Salem.  From  there  he  went 
across  south  of  Salem  toward  the  Feeble- 
Minded  Home,  out  by  the  asylum,  and  down 
towards  Pratmn.  He  told  me  be  bad  made 


his  mind  up  to  come  and  gtve  blmsdif  up,  I 
think  he  said  on  Wednesday,  I  aint  sore 
about  that  point.   *   *   *   He  had  come  Into 
the  town,  and  come  within  three  or  ftmr  blocks 
of  the  conrthonse  with  the  intention  of  com- 
ing In,  but  got  frightened  and  turned  ba^ 
Thai  went  out  on  the  road  towards  Pratam, 
where  he  met  Mr.  Idirden,  with  whom  be 
was  acquainted,  and  went  home  with  blm. 
There  he  stayed  one  night,  I  think  two  dajs 
if  1  remember  ri^it,  and  agreed  to  come  in 
with  Mr.  Larden  In  the  buggy,  wliich  he 
did."    Concerning  this  testimony  tbe  court, 
over  the  objection  of  counsel  for  defendant, 
in  regard  to  admissions,  instructed  the  Jury 
as  follows:  "There  is  some  testimony  In  this 
case  about  what  the  defendant  has  said 
about  the  matter  In  controversy.    What  a 
party  has  said  by  word  of  mouth  and  ad- 
mitted against  himself  is  termed  in  law  'oral 
admissions.'   In  the  examination  of  this  klncl 
of  testimony  you  must  proceed  with  caotlcn, 
for  the  defendant  himself  may  have  been 
misinformed,  or  may  not  have  clearly  ex- 
pressed his  meaning,  or  the  witness  mar 
have  misunderstood  him,  or  it  may  be  that 
the  witness  who  testifies  to  the  admh^lons 
by  even  unintentionally  alteiing  a  few  of  the 
expressions  really  used  caused  an  effect  to 
the  statement  clearly  at  variance  with  what 
the  defendant  actually  did  say.    On  tbe 
other  band,  if  you  can  see  from  tbe  evidence 
that  the  alleged  adrntssions  were  clearly 
and  understandli^ly  made  by  the  defoidaat 
that  they  are  precisely  Identified,  and  that 
the  matter  Is  correcUy,  properly  and  ac- 
curately reported  by  the  witness,  yoa  are 
anthorlzed  to  consider  such  admissions  for 
what  you  may  deem  them  to  be  worth 
against  tbe  defaidant    In  reaching  sach  a 
result,  you  must  for  the  reason  already 
given  proceed  with  caution."   The  objection 
was  based  upon  the  contention  of  counsel 
for  defendant  that  there  was  no  testimony  in 
the  record  of  any  sta{emait  of  the  defend- 
ant inconsistent  with  his  Innocence ;  that  la, 
there  were  no  admissions  in  the  case  apon 
which  to  base  such  Instructions.    This,  In 
effect,  raises  the  question  of  materiality  of 
evidence  as  to  the  flight  of  the  accused  after 
the  homicide.    The  conduct  of  defendant 
when  an  attempt  Is  made  to  arrest  him 
shortly  after  tbe  commission  of  an  offen-*«. 
properly  Is  allowed  to  be  proved  for  the 
purpose  of  showing  his  criminal  Intent  It 
may  be  shown  by  witnesses  or  by  questions 
put  to  the  accused  on  his  cross-exam  ioa ties 
that  he  attempted  flight,  or  by  concealnat 
or  other  means  attempted  to  escape  arrest 
a  circumstance  which  Is  to  be  considered  hy 
the  jury,  the  sole  judges  of  Its  weight  and 
sufficiency,  and  of  the  motives  prompting  tbe  j 
flight    Underbill  on  Crlm.  Kv.  H  117,  118.  ' 
119 ;  State  v.  Osborne,  54  Or.  289,  105  Pat 
6S.   There  was  evidence  against  the  defend-  | 
ant  upon  which  to  base  this  instruction  and  ! 
we  think  the  question  was  fairly  nbmltteit  j 
to  the  jury. 
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t4]  It  Is  also  urged  tliat  tbe  court  erred  In 
glTlng  ttae  iDstmcUon,  "A  wltaess  false  In 
one  imrt  of  his  testimony  Is  to  be  diatniBted 
In  others,"  for  the  reason,  It  Is  contended, 
that  the  witness  must  be  wlllfnlly  false  In 
part  of  his  testimony  before  he  shall  be  dis- 
trusted in  others;  this  being  the  statutory 
presumption.  L.  O.  L.  §  868,  subd.  3,  pro- 
vides "that  a  witness  false  In  one  part  of 
his  testimony  is  to  be  distrusted  In  others." 
In  Words  &  Phrases.  2655,  It  Is  said:  "Tbe 
word  falsely,'  as  used  In  the  statutory  pro- 
Tlsion  that  if  tbe  witness  has,  In  the  opinion 
of  the  jurors,  sworn  falsely  In  any  material 
respect,  bis  testimony  is  not  to  be  accepted 
and  acted  on  without  great  caution,  is  not 
the  eqalTaloit  of  'mistakenly,*  and  the  omis- 
sion or  Insertion  of  tbe  word  'willfully*  be- 
fore the  words  'sworn  falsely'  would  not 
change  tbe  effect  of  the  language  In  a 
charge" — citing  People  t.  Blghetti,  66  Cal. 
1S4,  4  Pac.  1063,  1185;  People  v.  Luchettl, 
119  CaL  501,  Bl  Pac  707.  The  court  gave 
the  Instruction  in  tbe  langunge  of  the  stat- 
ute (Simpson  T.  KflUer,  110  Pac.  485,  29  L. 
R.  A.  [N.  S.]  680),  and  also  In  the  language 
requested  by  defendant's  counsel.  Seldom, 
Indeed.  Is  there  a  case  of  this  kind  tried 
where  there  is  not  a  conflict  of  testimony. 
We  do  Bot  think  this  Is  an  exception,  and 
there  was  no  error  In  giving  tbe  instruction. 

[51  It  is  further,  urged  that  tbe  court  erred 
In  giving  tbe  following  instruction:  "Some 
testimony  has  been  admitted  to  your  hearing 
respecting  tbe  reputation  and  character  of 
the  defendant  as  a  peaceable  and  law-abiding 
citizen.  This  testimony  Is  admitted  for  tbe 
purpose  of  strengthening  end  aiding  the  pre- 
sumption of  Innocence.  Tbe  obligations  of 
the  law  rest  alike  on  good  citizens  and  bad 
ones,  and  if,  after  considering  all  the  evi- 
dence under  the  Instructions  of  tbe  court 
as  to  the  law,  you  believe  beyond  a  reason- 
able doubt  that  the  defendant  is  goUty  of 
tbe  crime  of  murder  in  tbe  second  degree,  or 
manslaughter,  yon  will  so  declare  by  your 
verdict,  although  heretofore  the  defendant 
may  have  had  ever  so  good  a  character  or 
reputation."  It  Is  claimed  tbe  effect  of  this 
lustrnction  Is  to  take  away  from  tbe  Jury  tbe 
consideration  of  tbe  previous  good  character 
and  reputation  of  tbe  defendant  Tbat  par- 
ticular portion  of  the  charge  to  which  ob- 
jection is  made  Is:  "The  obligations  of  the 
law  rest  alike  on  good  citizens  and  bad 
ones,"  etc.  Counsel  suggests  that  tbe  Jury  is 
told  in  effect  that,  if  it  believes  from  the  evi- 
dence the  defendant  is  guilty.  It  must  con- 
vict him,  notwlthstancllng  he  may  have  had 
"ever  so  good  a  character  or  reputation." 
That  It  Is  In  conflict  with  the  rule  that  the 
good  character  of  tbe  accused  may  create 
a  reasonable  doubt  of  guilt,  but  we  do  not 
BO  nnderstand  tbe  purport  of  this  instruc- 
tion. While  It  does  Instruct  the  jury  that. 
If  it  believes  from  the  evidence  beyond  a 
reasonable  donbt  tbat  tbe  defendant  Is  guil- 
ty, It  should  BO  declare  by  Its  Tvdict,  the 


instruction  does  not  eliminate  the  evidence 
In  regard  to  good  character,  but  simply 
charges  the  Jury  that,  whatever  the  defmd- 
ant's  previous  good  character  or  r^ratatlon, 
nevertheless  If  all  the  testimony,  inidadii^ 
tbat  In  regard  to  good  character,  shows  him 
to  be  guilty  beyond  a  reasonable  doubt  of 
tbe  crime  charged,  the  jury  by  Its  verdict 
should  so  And.  This  matter  in  our  opinion 
was  properly  submitted  to  tbe  Jury. 

[I,  7}  It  is  also  further  alleged  tbat  the 
court  erred  In  boistructlng  the  jury  that:  "If 
Eckbart  was  a  policeman  of  the  city  of 
Salem,  he  was  therefore  a  peace  ofQcer,  and 
as  such  peace  officer  bad  authority  to  make 
arrests  without  a  warrant  for  violations  of 
the  dty  ordinances,  or  the  laws  of  the  state 
of  Oregon,  occurring  in  his  presence,  or  for 
any  felony,  although  not  committed  in  his 
presence.  If  Eckbart,  being  a  policeman, 
arrested  the  defendant,  It  Is  presumed  that 
Eckhart's  official  duty  as  to  such  arrest  was 
regularly  performed,  but  this  Is  a  disputable 
presumption,  and  may  be  overcome  by  other 
evidence."  C!ouuseI  for  defendant  contends 
that  this  instruction  Is  erroneous  for  the 
reason  that  it  appears  In  tbe  record  tbat 
"It  Is  admitted  tbat  Thomas  Eckbart  on  tbe 
evening  he  was  shot  was  a  night  police  of- 
ficer of  the  city  of  Salem;  that  he  had  no 
warrant  for  tbe  arrest  of  George  Meyers, 
the  defendant,  neither  did  he  hare  orders 
from  the  chief  of  police  or  sheriff,  or  any 
superior  officer,  or  any  one  else,  unless  It  be 
Arthur  Meyers."  And  It  Is  contended  that 
the  Jury  sbould  have  been  Instructed  to  the 
effect  that  Thomas  Eckbart  was  a  police 
officer,  and  that  under  tbe  stipulation  and 
admission  tbe  arrest  of  George  Meyers,  un- 
der tbe  circumstances,  was  an  unlawful  ar- 
rest In  addition  to  the  Instruction  objected 
to,  the  court  upon  this  point  Instructed  the 
Jury  as  follows:  "Peace  officers  must  obey 
tbe  law  describing  the  limits  of  their  au- 
thority. They  have  no  right  to  make  ar- 
bitrary arrests  not  sanctioned  by  law,  and.  If 
a  peace  officer  makes  an  unlawful  arrest 
without  cause,  his  official  character  as  a 
peace  officer  will  not  protect  him  further 
than  that  If  an  arrest  is  made  by  a  known 
officer,  and  nothing  is  to  be  reasonably  ap- 
prehended beyond  a  mere  temporary  deten- 
tion In  jail,  resistance  cannot  lawfully  be 
carried  to  the  extent  of  taking  life.  If  the 
defendant  was  in  a  place  where  be  bad  a 
right  to  be,  and  was  not  disturbing  the  peace, 
or  otherwise  violating  the  law,  Eckbart 
would  have  no  right,  without  a  warrant,  to 
arrest  him  or  eject  him  from  the  place.  An 
arrest  under  such  drcnmstances  would  be  an 
unlawful  arrest  An  unlawful  arrest  made 
by  even  a  peace  officer  without  a  warrant  or 
other  authority  of  law  would  amount  at 
least  to  an  assault  upon  the  person  arrested, 
which  such  person  would  have  a  right  to 
resist  under  the  law  of  self-defense,  the  same 
as  an  assault  by  any  Individual  not  a  peace 
oflBcer."  It  would  team  that  the  purpose  of 
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the  first  part  of  the  Instruction  objected  to 
was  to  advise  the  Jury  that  the  policeman 
was  a  peace  officer.  To  comply  with  the 
contention  of  counsel,  it  would  be  only  nec- 
essary to  change  this  to,  "Eckhart  being  a 
policeman  in  the  city  of  Salem,  he  was  there- 
fore a  peace  officer."  We  think  the  Instruc- 
tion given  was  In  effect  as  contended  it 
should  be  by  counsel.  In  the  latter  i>art  of 
the  Instruction  the  language  is,  "being  a 
policeman."  The  charge  should  be  consid- 
ered as  a  whole.  The  burden  of  the  objec- 
tion, however,  appears  to  be  that  the  court 
failed  to  Instruct  the  jury  that  the  arrest 
of  George  Meyers,  under  the  circumstances, 
was  unlawful,  as  shown  by  the  stipulation 
above  quoted,  from  an  examination  of  which 
it  will  be  seen  that  it  was  admitted  that 
Eckhart  was  an  officer  of  the  city  of  Salem ; 
that  he  had  no  warrant  for  the  arrest  of  de- 
fendant, or  any  orders  from  any  one,  except 
Arthur  Meyers.  It  does  not,  however.  In  our 
opinion  go  to  the  extent  of  admitting  that 
the  arrest  of  defendant  was  an  unlawful  ar- 
rest, as  described  by  the  court  In  Its  In- 
stractlons,  to  which  no  exception  was  taken, 
but  leaves  this  to  the  jury.  The  stipulation 
does  not  extend  to  the  conduct  of  defendant 
in  the  presence  of  the  officer.  It  is  true 
there  may  be  no  evidence  tending  to  show 
that  defoidant  was  violating  any  law  or 
ordinance,  except  the  indirect  or  circum- 
stantial evidence.  We  do  not  think  the 
court  was  required  to  Instruct  Uie  Jniy  as 
to  whether  .or  not  there  was  really  any 
cause  or  necessity  for  defendant's  arrest  by 
the  police  officer.  The  court  could  not  go  to 
the  extent  of  Instructing  the  Jnry  that  the 
arrest  wu  an  nnlawfnl  one,  without  going 
beyond  the  facts  as  stipulated.  The  Instruc- 
tions given  npon  this  point  were  fair  and 
favorable  to  the  defoidant,  and,  taken  as  a 
whole,  we  find  no  rev^slble  error  therein. 

The  defendant  has  had  the  benefit  of  two 
trials;  .and,  finding  no  error  In  the  record, 
the  judgment  of  the  lower  court  must  be  af- 
firmed, and  it  Is  80  ordered. 

BURNETT,  J.,  having  once  tried  the  case 
In  the  lower  court,  took  no  part  Id  thla  opin- 
ion. 


NORTH  et  al.  v.  UNION  SAVINGS  &  LOAN 
ASS'N  et  aL 

(Snpreme  Court  of  Oregon.   Jan.  17,  1911. 
On  Rehearing,  Sept  19,  lOll.) 

1.  CORFOBATtOns  (S  320*)— SuiTS  BT  Stock- 
BOLDEBS—CONDITION  PBECEOBNT. 

As  a  freneral  rule  a  stockholder  is  not  al- 
lowed to  sue  to  prevent  misappropriation  of 
corporate  securities  without  first  requesting  the 
directors,  and,  in  case  of  their  refusal  to  act, 
then  the  stockholders,  to  proceed  against  the 
wrongdoers  in  the  name  of  the  corporation, 
bat,  where  a  complaint  in  an  action  by  a  stock- 
holder allsges  that  the  directors,  a  trustee  of 


the  company,  and  a  majoritv  of  the  stockholden 
are  conspiring  to  nnlawfally  make  way  with 
the  corporate  assets.  It  la  not  necessary  to  al- 
lege that  plaintiff  reqoested  the  directors  to  be 
gin  suit  in  the  name  of  the  assodation. 

[Ed.  Note.— For  other  eases,  see  Coipon- 
tions.  Cent  Dig.  H  1426-1439;  Dee.  DIt  | 
320.*] 

2.  CoBPOBATioNs  ($  320*)  —  Suit  bt  Stock- 

HOLDEB — Complaint. 

In  an  action  brought  against  a  corporation 
and  the  majority  of  Its  directors  to  prevent  a 
misappropriation  of  its  secaritiea,  the  complaint 
alleged  that  the  directors  disposed  of  the  as- 
sets with  intent  to  defrand  plaintiffs  and  otlier 
stockholders.  Held,  that,  in  the  absence  of  a  de- 
murrer or  motion  to  make  more  de&nite  ai^ 
certain  the  complaint  sufficiently  alleges  that 
plaintiffs  were  stockholders  when  the  alleged 
wrongs  were  perpetrated. 

[Ed.  Note.— For  other  cases,  ses  Oeiponr 
tions,  Dee.  Dig.  I  820.*] 

8.  CoBPOBATioNS    <$    820*)  —  Actiohb  bt 
Stookboldbbs— OoUFUIirT. 

In  an  action  against  a  corporation  and  the 
majority  of  Its  directors  to  prevent  the  misap- 
propriation of  corporate  assets,  the  complaint 
need  not  riiow  that  plaintifb  were  stocUuddeii 
when  alleged  wrongs  were  committed. 

[BdL  Note.— For  other  cases,  see  Corpora- 
tioos,  Dec.  Dig;  |  82a*] 

4.  C0BFOBATION8    ({    320*)  —  AonONB  BT 

STOCKHOLDKBS— PliKADIIfO. 

In  an  action  against  a  corporation  and  the 
majori^  of  its  directors  by  stockholdus  to  pn- 
vent  a  misappropriation  of  coipoiate  assets, 
failare  of  plalntifb  to  all^  in  their  cmnplaint 
that  they  sued  on  behalf  «  themselves  and  all 
others  simitarly  sitnated,  If  a  defect,  is  waived 
by  failure  to  object  by  demurrer  or  answer  un- 
der L.  O.  li.  Si  68,  72,  886.  and,  notwithstaad- 
ing  the  form  of  the  complaint,  the  recovery  ns- 
der  it  will  he  for  the  conmratlon  or  those  stock- 
holders similarlv  sltoated,  and  the  court  may  in 
its  discretion  direct  sach  parties  to  be  brought 
in  or  may  by  final  decree  so  dispose  of  anj  pro- 
ceeds of  the  suit  as  to  do  justice  to  all  entitled 
to  share  in  any  fond  that  may  be  recovered. 

[Kd.  Note.— For  other  casefli  see  Corpora- 
tions, Dec.  Dig.  I  82a*] 

On  Rehearing. 

5.  Plkadiro  (I  428*>— OBJEcnoira  TO  CoK- 
PLAINT— Objections  at  Tbial. 

The  complaint  will  be  construed  more  lib- 
erally upon  an  objection  to  its  sofficiencT  first 
made  at  ttlal  than  when  a  like  objecuoa  ii 
raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Plea^, 
Gent  Dig.  U  1488-1486;  Dec.  Dig.  |  428.*] 

6.  COBPOBATIONS  (J  820*)  —  SUIT  BT  StOCK- 

holdebs— Allegations  of  Couplaint. 
The  complaint  in  an  action  against  a  co^ 
poration  and  the  majority  of  its  directors  to 
prevent  the  misappropriation  of  corporate  as- 
sets alleged  that  defendants  were  directors  when 
the  alleged  wrongful  acts  were  committed,  and 
that  they  "are"  directors,  using  the  present 
tense,  and  another  paragraph  alleged  that  one 
of  them  was  its  president  until  recently,  and 
that  another  defendant  "is  now"  the  priest, 
and  that  the  wrongful  acts  were  committed  bj 
"said  officers  and  directors."  Held  that,  in  ab- 
sence of  demurrer  or  motion  to  make  more  def- 
inite, the  complaint  sufficiently  alleged  that  the 
officers  and  directors  named  were  those  who 
committed  the  alleged  wrongful  acts. 

[Ed.  Note.— For  other  cases,  see  Corpoia- 
tions.  Cent  Dig.  H  1438,  1434;  Dec.  Dig.  S 
82a*] 
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7.  CoRpORATiONa     820*)  — Sun  bt  Sioce- 

HOLDEB— AUMATIOm  OT  GOICPI^HT— SUF- 
nCIKHOT. 

Th«  complaint  In  an  action  againirt  a  cor- 
pomtion  and  the  majority  of  Its  directors  to 
prevent  a  misappropriation  of  assets  alleged 
thaK.  the  defendant  officers  and  directors  had 
conveyed  to  another  company  certain  realty  at 
frrossly  inadequate  prices,  ranging  from  $10  to 
$100,  and  that  sacb  properties  '^re"  improved 
and  are  worth  not  less  than  ^,000,  but  did  not 
allege  their  value  at  the  sale,  or  that  they  were 
then  improved,  or  that  defendants  knew  they 
were  worth  mors  than  the  prices  received  or 
bad  any  fraudulent  intent  in  making-  the  sale. 
Held,  that  the  allenttions  did  not  state  a  cause 
of  action,  authoriziiiK  the  admission  of  evidence 
to  aapport  them. 

[Kd.  Note.— For  other  cases,  see  Oorpora- 
tions.  Cent  Dig.  H  1438,  1484;  Dec.  Dig.  I 
320.*] 

8.  Plkadino  (i  6S*)^AxuoAnonB— IirvoB- 

MATIOH  AND  BkLIEF. 

As  a  mie,  fraad  cannot  be  charged  npon  in- 
formation and  bciief,  unless  the  grounds  upon 
which  tlM  belief  resta  or  facts  from  which  the 
court  can  infer  that  it  la  well  founded  are 
stated. 

(Ed.  Note.— For  otiier  cases,  see  Pleading, 
Gent.  Dig.  I  140;  Dec.  Dig.  S  6&*] 

9.  GOBPOKATIOHB  A  820*)  — SuiT  BT  BTOCK- 
HOI.DEBS— Smr  AOAINBT  THDD  PBBSONB— 

AlXXGATIONB  or  COltFLAINT. 

In  an  action  against  a  corporation,  the  ma- 
jority of  its  directors,  and  one  to  whom  the  di- 
rectors are  alleged  to  have  transferred  a  mort- 
gage in  retam  for  itock  to  prevent  the  mieap- 
propiiation  of  the  corporate  assets,  the  com- 

Slaint  alleged  that  the  mortgage  was  for 
3.O0O,  but  did  not  state  that  It  was  actaally 
worth  anything,  or  that  the  stock  exchanged  for 
it  was  worth  less,  or  that  the  transferee  of  the 
mortgage  knew  of  any  bad  faith  in  the  trans- 
action. Held,  that  the  complaint  did  not  allege 
a  cause  of  action  against  sach  transferee. 

[Ed.  Note.— For  otber  csies,  as*  Oorpoza- 
tions,  Oent  Dig.  H  1438,  1^;  Dee.  Dig.  i 
320.*] 

10.  CORPOBATIONS  (8  320*)— SOITS  BT  SXOOK- 
BOLDEB8  —  MlSAPPROPBIATIOII  OT  ASSETS  — 
AlXIOATIONS  or  COMPUIHT, 

Allegations  of  tiie  complaint  In  a  anlt 
against  a  corporation  and  the  majority  of  its 
directors  to  prevent  the  misappropriation  of 
asmts  that  the  officers  and  directors  have  for 
two  years  been  paying  dividends  to  certain  pre- 
ferred Btockboldera  when  the  association  was 
Insolvent  did  not  state  a  cause  of  action  where 
it  appeared  that  the  association  was  a  going 
concern,  and  it  was  not  charged  that  the  officers 
knew  it  to  be  insolvent,  or  that  their  payments 
were  unlawful,  since  the  dividends  might  have 
bepn  lawfully  preferred  under  L.  O.  L.  J  6749, 
authorizing  the  issue  of  different  classes  of 
stock,  including  reserve  fund  stock,  which 
should  not  be  withdrawn  until  all  claims  of  other 
shareholders  and  of  creditors  ara  fully  paid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  1438,  1^;  De&  Dig.  | 
320.*] 

11.  COBPOBATIONS  (§  320*)  —  SUIT  BT  STOCK- 
nOLDBBS— AlXSaATIONS  OF  COMPLAINT. 

The  complaint  in  an  action  against  a  cor- 
poration and  the  majority  of  its  directors  to 
prevent  a  misappropriation  of  assets  alleged 
tlut  the  officers  and  directors  had  persuaded  a 
la^e  number  of  stockholders  to  accept  stock  in 
an  investment  company  in  lien  of  their  corpo- 
rate stock,  and  that,  when  the  latter  was  sur- 
rendered, it  was  reissued  in  the  name  of  de- 
fendant B.  to  gin  him  a  controlling  Interest  in 
the  corporation,  which  he  obtained.  Eeld  that. 


in  the  absence  of  a  showing  of  fraud  In  induc- 
ing the  stockholders  to  exchange  their  stock  or 
in  reissuing  the  stock  to  B.,  the  complaint  did 
not  state  a  cause  of  action. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tions. Gent  Dig.  |i  1433,  1434;  Dec  Dig.  8 
320.*] 

12.  BUILDIITO  AND  IX>AN  ABSOCZATIONB  (fi  6*) 

—Suits  bt  Stoceholdkbb— Mibappbofbia- 

TioN  or  Absets, 

Jj.  O.  L.  §§  6748,  6749.  6750,  requires  sav- 
ings  and  loan  associations  to  deposit  their 
mortgages  and  securities  with  the  Secretary  of 
State  or  some  duly  chartered  trust  company  as 
a  trust  fund  for  all  the  stockholders,  and  pro- 
vides that  such  securities  may  be  withdrawn 
only  for  the  purpose  of  foreclosure  upon  default 
or  when  they  have  been  paid.  Held,  that  the 
withdrawal  by  the  officers  and  directors  of  such 
an  association  of  its  mortgages  and  securities 
from  the  trust  deposit  in  order  to  secretly  dis- 
pose of  them  for  their  own  benefit  constitutes 
a  fraud  npon  the  stockholders,  entitling  them  to 
compel  the  delinquent  officers  to  account  for 
any  deficit  caused  thereto  in  tlie  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  AssodatlonB,  Cent  Dig.  H  7-0;  Dec 
Dig.  I  6.*]  ' 

18.  Bdildino  and  Loan  Absoozatiorb  <|  6*) 
—  Suit  bt  Stockholdebs  —  Conditiohb 
Pbecedent— Rbquest  op  Tbubtee. 

If  the  trustee  with  which  the  secnrities 
of  a  savings  and  loan  association  are  deposited 
is  one  of  the  conspirators  with  the  corporate 
officers  to  withdraw  and  misappropriate  toe  se- 
curities, the  stockholders  need  not  request  the 
trustee  to  bring  suit  to  protect  the  secnrities 
before  suing  therefor  themselves. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  IS  7-9;  Dec 
Dig.  I  6.*] 

14.  Building  and  Loan  Associations  ({  45*) 
-Assets— Tbustkb  fob  Assets— Authobitt 
TO  Appoint. 

L.  O.  L.  tit  44,  c.  3,  "of  building  and  loan 
assoclstions,"  is  complete  in  itself,  and  does 
not  authorize  the  winding  up  of  tlie  affaiis  of 
a  saTings  and  loan  corporation  by  a  trustee, 
and  title  4^  c  1,  relates  to  private  corpora- 
tions in  general,  section  6701  of  which  confines 
the  right  to  dissolve  a  corporation  by  the  selec- 
tion of  a  trustee  to  those  corporations  oigan- 
ized  under  the  chapter.  Held,  that  there  was 
no  authority  for  appointing  a  trustee  to  wind 
np  the  affairs  of  a  building  and  loan  aasocfa- 
tfon. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  H  0^  80-81; 
Dec  Dig.  I  45.*]  «.  ™. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Itol>ert  G.  Morrow,  Judge. 

Action  by  Mattle  North  and  others  against 
the  Union  Savings  it  Loan  Association  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Reversed  as  to  aU  parties  ex- 
cept defendant  SbefBeld,  and  aa  to  him  It  la 
afiOrmed. 

ThlB  la  a  auit  by  tbe  stodcholderB  of  the 
Union  SavingB  ft  Loan  Aaaociatlon  to  compel 
the  leBpondoita  to  accoont  for  asseta  of  the 
association  which  they  are  alleged  to  have 
unlawfully  alMwrbed.  At  the  trial,  after  the 
takliv  of  testimony  had  began,  napondeits 
objected  to  the  admission  of  further  evidence 
on  the  ground  that  the  amended  cmnplalnt 
did  not  state  facta  sufficient  to  conatltnte  a 
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cause  of  salt  Tbe  objection  was  sustained, 
and  the  court  refused  to  receive  further  ert- 
dence.  This  action  by  tbe  court  constitutes 
the  Qvst  assignment  of  error.  Appellants  ap- 
plied for  leave  to  am^d.  at  the  trial,  as  to 
respondent  F.  W.  Sheffield,  by  adding  an  al- 
lotion  that  he  knew  the  Insolvent  condi- 
tion of  the  association  at  the  time  he  receiv- 
ed a  certain  note  and  mortgage  In  lieu  of  his 
stock.  The  court  held  that  such  amendment 
would  not  be  sufficient,  and  denied  tbe  ap- 
plication. This  ruling  constitutes  the  second 
assignment  of  error. 

The  amended  complaint,  In  substance,  la 
as  follows:  The  Union  Savings  &  Loan  As- 
sociation Is  a  corporation  under  the  laws  of 
Oregon,  and  It  complied  with  the  law  relat- 
ing to  such  asBocIatlon  by  depositing  all  its 
mortgages  and  other  securities  In  trust  for 
all  its  stockholders  and  creditors,  and  by 
making  annual  statements  to  the  Secretary 
of  State.  Plaintiffs  are  stockholders  of  the 
association  In  amounts  aggregating  fll,616. 
Defendants  Billings,  McArdle,  Downing, 
Baldwin,  and  C.  W.  Miller  are  directors  of 
the  association,  and  they  constitute  a  major- 
ity of  the  directors.  Defendant  Co-operative 
Investment  Company  Is  a  corporation,  organ- 
ized by  the  directors  of  the  association  for 
the  express  purpose  of  absorbing  tbe  assets 
of  the  association  and  procuring  the  same 
for  the  Individual  benefit  of  the  directors. 
Tbe  officers  of  the  association  have,  transfer- 
red nearly  all  of  its  assets  to  the  investment 
company  and  to  preferred  stockholders  at 
grossly  Inadequate  prices,  a  particular  de- 
scription of  which  Is  unknown  to  plaintiffs. 
They  have  transferred  to  defendant  Sheffield 
a  certain  mortgage  upon  which  the  sum  of 
about  13,000  was  due  In  settlement  of  cer- 
tain stock  held  by  him  In  the  association  for 
a  much  smaller  amount,  the  association  at 
that  time  being  Insolvent,  and  being  now 
unable  to  pay  its  stoc^olders  any  sum  what- 
ever. The  directors  persuaded  many  stock- 
holders of  tbe  association  to  exchange  tbelr 
stock  therein  for  stock  in  tbe  investment 
company,  and  such  stock  In  the  assoclatlcm 
was  reissued  in  the  name  of  defendant  Bald- 
win for  the  purpose  of  obtaining  a  control- 
ling interest  therein.  In  this  manner  he  did 
procure  enough  stock  to  control  a  majority 
of  the  votes  of  tbe  association.  The  direct- 
ors, with  Intent  to  defraud  plaintiffs  and 
other  stockholders,  withdrew  all  of  the  mort- 
gages and  other  securities  held  In  trust, 
which  they  disposed  of  to  preferred  creditors 
and  stockholders  and  left  plaintiffs  without 
any  securities  whatever,  thus  making  an  un- 
lawful disposition  of  the  assets  and  tbe  pro- 
ceeds applied  in  payment  of  stock  held  by 
the  directors.  They  then  held  a  stockhold- 
ers' meeting  for  tbe  alleged  purpose  of  elect- 
ing a  trustee  to  close  the  aflblrs  of  tbe  asso- 
ciation, but  such  action  was  taken  to  elect 
as  trustee  one  of  their  number  to  conceal 
their  past  transactions,  and  to  prevent  plain- 
tiffs and  other  ■tot&bolden  from  obtaining 


tbe  amounts  invested  by  them  or  any  por 
tlon  thereof. 

The  objections  urged  against  the  anraided 
complaint  and  sustained  by  tbe  trial  court 
were:  (1)  That  It  falls  to  state  that  plain- 
tiffs had  requested  the  directors  to  begin  salt 
In  the  name  of  tbe  association  to  recover  the 
assets ;  and  (2)  that  plaintiffs  are  not  alleg- 
ed to  have  been  stockholders  at  tbe  time  tbe 
wrongs  complained  of  occurred.  Bespcmd^it 
Sheffield  objected,  further,  tliat  as  to  himself 
it  was  not  shown  that  bis  actions  were  dr 
ther  fraudulent  or  wrongful. 

L.  E.  Latourette,  for  appellants.  John  H. 
Hall  (Jesse  Steams,  on  tbe  brief),  for  re- 
spondents, except  McArdle  and  SbeffleUL  J. 
B.  Cl^and,  for  respondent  Sh^leld. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  We  are  of  the  opinion  that  the 
court  below  erred  in  holding  that  the  com- 
plaint failed  to  state  a  cause  of  suit.  As  a 
general  rule,  a  stockholder  In  a  corporation 
la  not  allowed  to  sue  to  prevent  mlsappro* 
prlatlon  of  corporate  securities  without  first 
requesting  the  board  of  directors,  and,  In 
case  of  their  refusal  to  act,  then  stockholders 
to  proceed  against  the  wrongdoers  in  the 
name  of  the  corporation.  Hawes  v.  Oaklanil, 
104  U.  S.  450,  26  L.  Ed.  827 ;  Brewer  v.  Bos- 
ton Theater,  104  Mass.  378;  Fobs  v.  Ear- 
bottle,  2  Hare,  461.  But  the  rule  above  an- 
nounced has  Ita  exceptions,  and  one  of  these 
Is  in  that  class  of  cases  In  which  it  appears 
from  tbe  complaint  that  an  application  to 
tlie  board  of  directors  or  to  the  stoc^olders 
would  be  useless.  Thompson  on  Corp.  f 
4504;  Cook  on  Corp.  (6th  Ed.)  {  741;  Uora- 
wetz  on  Corp.  (2d  Ed.)  S  242. 

The  complaint  In  this  case  sets  forth  suffi- 
ciently that  the  directors,  tbe  trustee,  and  a 
majority  of  the  stodcholders  are  engaged  In 
a  conspiracy  to  unlawfully  make  away  with 
the  assets  of  the  corporation,  and  such  being 
the  case  it  would  be  useless  to  apply  to  tbem 
to  cause  a  suit  to  be  brought  against  them- 
selves for  an  accounting. 

[2,  S]  It  is  also  claimed  by  respondaits  that 
the  complaint  Is  defective  because  It  does  not 
show  that  plaintiffs  were  stodiholders  at  tbe 
time  the  alleged  wrongs  were  perpetrated. 
The  complaint  Is  not  clear  In  this  respect, 
though  It  does  allege  that  the  directors  dis- 
posed of  the  assets  with  intent  to  de^ml 
plaintiffs  and  other  stockholders,  thus  alleg- 
ing by  fair  Implication  that  plaintiffs  were 
stockholders.  In  the  absence  of  a  demurrer 
or  motion  to  make  more  definite  and  certain, 
we  think  this  was  suflJcIent,  and,  if  It  were 
not,  we  do  not  think  the  absence  of  sadi  al- 
legation fatal  to  the  complaint  The  assets 
of  the  corporation  constitute  a  trust  fund  for 
all  tbe  stockholders,  and  tbls  la  especially 
tbe  case  with  building  and  loan  associations 
in  tbls  state,  where  by  section  6748,  U  0-  U 
all  mortgages  and  other  secnritiee  are  n- 
quired  to  be  kei)t  and  held  in  trust  for 
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tbe  memben  and  ereOltora  of  the  corpora- 
Uon. 

The  Untted  States  coarts  have  held  that 
complaints  In  cases  of  this  character  shoold 
show  that  the  plaintiff  was  a  stockholder  at 
the  time  tbe  alleged  wrongs  were  committed, 
bat  this  seems  to  be  a  holding  peculiar  to 
these  courts,  and  having  for  Its  object  the 
prevention  of  collusive  assignments  of  stock 
between  citizens  of  different  states  made 
wltb  the  intent  to  avoid  the  jurisdiction  of 
the  state  coarta.  The  o[>eratlon  of  such  a 
rule  in  the  United  States  courts  Is  just  and 
salutary  because  it  still  leaves  the  Injured 
party  to  his  remedy  in  the  local  courts  of  his 
own  state,  bat  to  apply  it  generally  In  tlie 
state  coarts  would  work  Injustice  and  hard- 
ship, and  the  better  opinion  is  against  It 
Cook  on  Corp."  (eth  Ed.)  §  736;  Montgomery 
Light  Co.  V.  Lahey,  121  Ala.  131,  25  South. 
1006;  Earle  v.  Seattie,  etc.,  Co.  (C.  O.)  66 
Fed.  909;  Forrester  v.  B.  &  M.  Mining  Co., 
21  Mont  544,  55  Pac.  229,  3S3. 

[4]  The  complaint  did  not  state  facta  snffl- 
cient  to  constitute  a  cause  of  suit  against  de- 
fendant Sheffield,  and  we  will  not  interfere 
with  the  court's  exercise  of  its  discretion  in 
refusing  to  allow  plaintiffs  to  amend.  There 
had  already  been  one  amended  complaint 
filed,  and  the  plaintiffs  had  allowed  this  liti- 
gation to  slumber  for  several  years  without 
attempting  to  urge  It  to  issue  or  trial,  and  they 
were  not  in  a  position  to  demand  leniency 
from  tbe  court  It  is  also  urged  by  defend- 
ants that  the  complaint  is  defective  because 
plaintiffs  sue  only  in  their  own  name  and 
not  on  behalf  of  theiAselves  and  all  others 
similarly  situated.  If  such  an  allegation 
were  necessary,  which  we  do  not  decide,  Its 
omission  in  the  complaint  merely  amounts 
to  a  defect  of  parties  plaintiff.  Hlscock  v. 
Lacy,  9  Misc.  Rep.  578,  30  N.  T.  Supp.  860; 
Stewart  v.  Erie  &  Western  Transportation 
Co.,  17  Minn.  372  (Gil.  348).  And  such  de- 
fect is  waived  by  failure  to  raise  it  by  de- 
murrer or  answer.  Sections  68,  72,  395,  L. 
O.  L.  Notwithstanding  the  form  of  the  com- 
plaint, the  recovery  Is  still  for  tbe  corpora- 
tion or  those  stockholders  similarly  situated, 
and  the  court  may,  in  its  discretion,  direct 
such  parties  to  be  brought  in,  or  may,  by 
final  decree,  so  dispose  of  any  proceeds  of 
the  suit  as  to  do  justice  to  all  entitled  to 
share  in  the  proceeds  of  any  fund  that  may 
be  recovered  In  an  accounting.  Thompson 
T.  Stanley  (Sup.)  20  N.  T.  Supp,  317. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed  as  to  all  parties  except  de- 
fendant Sheffield,  and  as  to  him  it  will  be 
affirmed;  and  this  cause  will  be  remanded 
to  the  circuit  court  for  further  proceedings 
not  Inconsistent  with  this  opinion. 

On  Rehearing. 

[I]  .It  I>  claimed  on  rehearing  that  the 
complaint  Is  fatally  defective  In  other  re- 
spects than  those  passed  upon  in  the  orig- 
inal opliU<ni  and  we  will  now  consider  each 


of  these  objections  seriatim,  always  bear- 
ing in  mind  the  rule  that,  when  an  objection 
to  the  sufficiency  of  the  complaint  is  made 
for  the  first  time  upon  tbe  trial,  the  court 
will  construe  the  allegations  more  liberally 
than  when  a  like  objection  is  raised  by  de- 
murrer. The  first  objection,  we  think,  is 
fully  disposed  of  in  the  original  opinion,  and 
need  not  be  further  considered. 

[I]  The  second  objection  Is  that  it  is  not 
alleged  that  Billings,  Downing,  McArdle, 
Baldwin,  and  Miller  were  directors  at  the 
time  the  alleged  wrongful  acts  were  com- 
mitted. The  fourth  paragraph  of  the  com- 
plaint alleges  that  these  persons  are  direc- 
tors of  the  corporation,  using  the  present 
tense.  The  next  13  paragraphs  are  merely 
formal,  alleging  the  number  of  shares  hdd 
by  ea<^  of  the  plaintiffs.  In  paragraph  18 
it  is  alleged  that  McArdle  was  president  of 
the  Union  Savings  &  Loan  Association  until 
recently,  and  that  now  Billings  is  president. 
Therefore,  In  charging  tbe  various  allied 
wrongful  acts  committed  to  the  detriment 
of  plaintiff,  they  are  said  to  have  been  com- 
mitted by  "said  officers  and  directors.'*  We 
are  of  the  opinion  that  in  the  absence  of 
a  demurrer  or  motion  to  make  definite  and 
certain,  this  Is  sufficient  to  indicate  that 
the  officers  previously  named  are  those  who 
committed  the  alleged  wrongs. 

t7]  Paragraph  19  alleges  that  the  said  of- 
ficers and  directors  have  sold  and  conveyed 
to  the  €kK>peratlve  Inveatmrat  Company  cer- 
tain described  parcels  of  real  estate  sltn* 
ated  In  Tronont,  Central  Alblna,  and  Colum- 
bia Heights,  at  grossly  inadequate  prices, 
which  are  named  and  which  range  from  $10 
to  ^00;  that  anch  properties  "are"  improved 
(using  the  present  tesiae)  and  are  worth  not 
less  than  98.000.  There  la  no  allegation  of 
their  value  at  the  time  of  sale,  or  that  thc^ 
were  tiien  improved,  or  that  the  officers  knew 
that  they  were  of  any  greater  value  than 
the  prices  recdved  for  them,  or  that  the 
officers  had  any  fraudulent  Intent  in  making 
the  sale.  There  is  nothing  in  this  paragraph 
upon  which  the  court  could  have  properly 
admitted  any  evidence.  The  twenty-first  par- 
agraph charges  upon  information  and  belief 
that  the  directors  of  the  Union  Savings  & 
Loan  Association  have  sold  and  transferred 
to  the  Co-operative  Investment  Company  and 
to  preferred  stockholders  nearly  all  the  other 
properties  of  the  Savings  &  Loan  Association 
at  grossly  Inadequate  prices,  the  properties 
being  situate  in  Or^on,  Idaho,  and  Wash- 
ington, and  that  plaintiffs  are  unable  to 
state  the  value  of  the  properties,  and  that 
the  same  were  deeded  by  tbe  officers  and  di- 
rectors of  the  Savings  ft  Loan  Association 
without  first  holding  a  meeting  of  the  board 
of  directors  or  passing  a  resolution  author- 
izing its  officers  to  execute  the  deeds  re- 
quired by  law. 

[I]  As  a  general  rule,  it  Is  not  sufficient 
to  charge  a  fraud  upon  information  and 
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belief  wlthont  tMng  the  ground  upon  which 
the  belief  leata  or  statlnff  some  fact  from 
which  the  court  can  Infer  that  the  belief 
is  well  fcnuidetL  Fnrther,  our  Code  requtrea 
a  plain  statement  of  the  facta  constituting 
the  cause  of  salt,  and  these  facta  should 
be  stated  poeltlTely.  The  TO'lflcatltm  la  to 
the  effect  that  the  plaintiff  verily  believes 
the  complaint  to  be  true.  When  a  party 
alleges  In  his  complaint  that  he  beHevea  a 
certain  fact  to  be  tru^  and  In  his  mlflca- 
tlon  swears  that  he  bdlerea  hla  comidalnt  to 
be  true,  the  effect  of  the  whole  la  that  be  haa 
aworn  that  he  believes  that  he  belleres  that 
the  allegation  Is  the  tratb,  which  la  an  ab- 
surdity. A  dia^  for  perjury  coold  not  be 
predicated  upon  a  verlflcation  of  this  duu^ 
acter  If  fBls&  "An  auction  of  ^ud  made 
upon  Iidormatlon  and  beUtf  cannot  be  sus- 
tained unless  the  facts  upon  whli^  the  be- 
lief is  founded  are  stated  in  the  pleading." 
10  Enf7<  PL  &  Pr.  8S5.  and  cases  there 
cited.  This  is  a  mere  fishing  allegation  and 
should  be  disregarded. 

[tj  The  twenty-second  paragraph  relates  to 
the  transaction  with  Sheffield  mentioned  in 
our  original  opinion.  It  alleges  that  the 
mortgage  was  for  $3,000,  but  does  not  charge 
that  It  was  actually  worth  anything  or  that 
the  stock  exchanged  by  Sheffield  was  worth 
less  than  the  mortgage,  or  that  he  knew  of 
any  infirmity  m  the  transaction  or  that  any- 
body was  financially  injured  by  It.  It  la 
wholly  Insufficient  to  constitute  a  cause  of 
suit  against  Sheffield. 

[10]  The  twenty-third  paragraph  charges 
that  the  officers  and  directors  of  the  Savings 
&  Loan  Association  have  for  more  than  two 
years  prior  to  the  commencement  of  this 
suit  been  paying  dividends  to  certain  of  its 
preferred  stockhold^  when  in  truth  the 
association  was  hopelessly  insolvent  It  ap- 
pears from  the  complaint  that  the  associa- 
tioQ  was  a  going  concern,  and  It  Is  not  charg- 
ed that  the  officers  knew  it  to  be  insolvent, 
or  that  their  payments  were  nnlawful  or 
such  as  they  conid  avoid  making.  There  is 
no  limitation  prescribed  by  law  on  the  dif- 
ferent classes  of  stock  that  the  association 
may  Issue,  and  there  is  nothing  in  the  com- 
plaint to  lodicate  tbat  the  stockholders  men- 
tioned were  not  lawfully  preferred.  Section 
6747,  L.  O.  L.,  after  providing  that  nothing 
In  that  section  shall  prohibit  the  issue  of 
different  classes  of  stock,  gives  express  au- 
thority for  the  issuance  of  reserve  fund 
stock,  and  provides  that  it  shall  not  he  sub- 
ject to  withdrawal  until  all  claims  of  other 
shareholders  and  of  all  creditors  sliall  have 
been  fully  paid  and  liquidated.  The  effect 
of  tbla  18  to  prefer  every  other  class  of  stock 
to  the  reserve  fund  stock,  and  there  ia  noth- 
ing in  the  complaint  to  indicate  that  the 
stodE  b^d  by  plaintUEs  was  not  of  the  lat- 
ter diaracter. 

[11]  Paragraph  24  alleges:  "That  the  said 
officers  and  dlrectora  of  the  said  defendant. 


the  Union  Savings  &  Loan  Association,  have 
persnaded  a  large  number  of  the  atockholdon 
tbneof  to  r^lnauiah  tb^  stotA  in  said  as- 
sociation, and.  In  lieu  thereof,  acc^  sbxfk 
in  said  Go-operatlve  InTestment  Ccmpsny, 
and,  when  said  stxxHi  In  said  Union  Savings 
&  Loan  AasodaUon  was  00  sarrendered,  it 
was  reissned  in  the  name  of  the  defendant 
B.  A.  Baldwin,  for  the  purpose  of  owning 
a  controlling  interest  in  said  Union  Savings 
&  Loan  Association,  and  the  said  IL  A.  Bald- 
win did  {trocure  in  bis  name  sofflcient  of  said 
stock  to  ccmtrol  a  majority  of  the  votes  of 
the  said  stock  of  said  Union  Savings  A  Loan 
Association.*'  There  is  nothing  to  hidlcate 
tbat  the  officers  named  used  any  undue  or 
fraudulent  means  to  induce  stodcholdaa  to 
exchange  stock  in  the  Savings  &  Loan  As- 
sociation for  stock  in  the  C<H>peratfTe  Com- 
pany, or  that  the  rdssne  to  Baldwhi  was 
made  In  any  Irregnlar  or  frandnlait  man- 
ner or  without  consldwatlon.  He  bad  a 
right  to  procure  as  many  abares  as  he  oonld 
pay  for  and  to  own  a  controlling  interest 
If  he  could  get  it  So  far,  no  substantial 
cause  of  suit  is  shown,  and,  if  the  complaint 
cohclnded  here,  the  court  might  well  have 
dismissed  the  proceeding. 

[12]  But  the  remaining  allegations  show 
that  after  McArdie  had  obtained  control 
of  a  majority  of  the  stock  of  the  Savings 
&  Loan  Association,  he  and  his  associates, 
with  intent  to  cheat  and  defraud  the  plalo- 
tifts,  witbdrew  $82,000  of  the  mortgages  and 
securities  of  the  company  from  the  trust  de- 
posit and  proceeded  tg  swap  these  securities 
to  stockholders  and  to  secretly  dispose  of 
them,  so  that  plaintiffs  could  obtain  no  bene- 
fit from  said  fund,  and  that  they  refuse  to 
give  plaintiffs  any  Information  as  to  bow  the 
assets  have  been  disposed  of,  and  tliat  tb^ 
have  chosen  Miller  as  trustee  of  the  company 
with  the  intent  to  keep  secret  and  cover  up 
their  past  transactions.  By  sections  6748, 
6749,  6750,  L.  O.  L.,  savings  and  loan  asso- 
ciations are  required  to  deposit  their  mort- 
gages and  securities  either  with  the  Secre- 
tary of  State  or  with  some  duly  chartered 
trust  company,  as  a  trust  fund,  for  all  the 
stockholders,  and  such  securities  can  only 
l>e  withdrawn  for  the  purpose  of  foreclosure 
or  when  the  same  have  been  paid.  The 
withdrawal  of  them  for  any  other  purpose 
constitutes  a  fraud  In  law  upon  the  stock- 
holders for  which  the  law  will  afford  a  rem- 
edy, and  every  stockholder  is  entitled  to  re- 
quire an  accounting;  and,  if  the  proceeds 
of  these  unauthorized  transfers  4>y  the  offi- 
cers has  Impaired  the  trust  fund  to  tbelr 
injury,  they  should  be  compelled  to  make 
good  the  defldt 

[11,  14]  It  Is  contended  tbat  plalntitti 
should  first  have  songbt  redretaa  within  the 
corporation  and  flrrt  abonld  have  donanded 
tbat  tlie  trustee  should  sue,  but  to  this  then 
are  two  answers:  0)  Tbat  where  the  cod- 
plahit  charges,  as  In  thia  cue,  that  the  trmtis 
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is  one  of  tbe  consplratoTB  and  active  In  the 
conspiracy,  an  application  to  him  Is  not  r«- 
qnired.  (Zi  That  tbwe  Is  no  statute  In  this 
state  proTldlDg  for  tbe  stiection  of  a  trus- 
tee for  the  purpose  of  winding  up  the  af- 
fairs of  a  savings  and  loan  association.  CSiap- 
ter  8,  tit  44.  li.  o.  L.,  Is  a  statute  complete 
In  itself,  and  there  is  no  provision  for  tbe 
winding  up  of  tUB  corporation  by  the  inter- 
T^tion  of  a  trustee.  Chapter  1,  tlL  44,  U 
O.  Li.,  treats  of  corporations  In  general,  and 
section  6701  of  this  title  expressly  conflnes 
the  right  to  dissolve  a  corporation  by  the 
selection  of  a  trustee  to  wind  up  its  affairs 
to  such  corporations  as  are  organized  under 
the  provisions  of  this  chapter.  The  defend- 
ant company,  having  been  organized  under 
the  provisions  of  a  dlfFereut  chapter,  cannot 
claim  tbe  benefit  of  the  provisions  of  the 
preceding  chapter.  How  far  the  choice  of 
Miller  as  trustee  may  operate  as  an  equita- 
ble assignment  for  tbe  benefit  of  creditors 
and  stockholders  it  Is  not  now  necessary  to 
inquire.  It  seems  plain  that  he  has  no  legal 
status  as  trustee  to  wind  np  tlie  affairs  of 
this  corporation. 

While  the  complaint  is  badly  drawn  and 
falls  to  state  fully  and  definitely  many 
things  which  ought  to  be  so  stated,  we  are 
of  the  opinion  that,  In  the  absence  of  a  de- 
murrer or  other  motion  to  make  more  def- 
inite, it  Is  suflScient  to  sustain  a  decree. 
Perhaps  tbe  plaintUfs  would  have  chosen 
the  wiser  course  tad  they  acquiesced  in  tbe 
ruling  of  the  circuit  court  and  liegan  a  new 
suit,  with  a  complaint  more  completely  and 
artistically  draifn.  But,  badly  drawn  as  it 
Is,  It  states  a  cause  of  suit  In.  respect  to 
the  matters  herein  indicated,  and  we  tb^e- 
tore  adhere  to  our  former  opinion. 


LYON  CODNTI  t.  STOREY  COUNTI. 
(Supreme  Gonrt  of  Nevada.    Aug.  81,  1911.) 

1.  Taxatioh   (5  916*)  — BoUHDABiKS  — Evi- 
dence. 

In  ao  action  by  one  county  against  another 
county  for  taxes  collected  by  defendant  county 
on  property  claimed  to  be  In  plaintifE  coon^, 
evidence  held  to  Bustaln  a  finding  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Tantlon, 
Dec.  Dig.  i  916.»1 

2.  Counties  (9  8*)— Boundabiks— Statoto— 

DlRECTOBY  PEOVISIONS. 

St.  1806,  c.  47,  §  1,  which  authorized  the 
Burvey  and  estabtlBbment  of  boandaries  between 
the  several  counties^  and  required  the  survey 
to  be  commenced  within  six  months  after  the 
passage  of  the  act,  was  directory,  especially  In 
view  of  section  7,  permitting  such  surveys  to 
be  made  when  a  county  line  Is  now  or  may 
"hereafter"  be  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  SS  4-4;  Dec.  Dig.  f  a*] 
S.  BOUIfDABIBS  (t  S*)— OOKTBOL  OW  NATTJBAL 

MONITKENTS. 

Natural  monuments  control  directions. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  $1  6-13;  Dec  Dig.  S  3.*] 


Appeal  from  District  Court,  Ormsby  Coun- 
ty:  Geo.  S.  Brown,  Presiding  Judge. 

Action  by  I^on  County  against  Storey 
County.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defoidant 
appeala  Affirmed. 

This  fa  an  action  brought  by  Lyon  county 
against  Storey  county  to  recover  an  amount 
of  taxes  levied  and  collected  by  Storey  coun< 
ty  upon  certain  property  alleged  to  he  within 
the  boundaries  of  Lyon  county.  The  sole 
question  Involved  in  the  case  was  the  proper 
location  of  tbe  east  boundary  line  of  Storey 
county.  By  an  act  of  the  territorial  Legis- 
lature of  November  25,  1861,  entitled  "An 
act  to  create  counties  and  establish  tbe  twund- 
arles  thereof,"  the  connUes  of  Esmeralda, 
Douglas,  Ormaby,  Washoe,  Lyon,  Storey, 
Lake,  Humboldt,  and  Churchill  were  created. 
Sections  6,  6,  and  9  of  the  said  act  read  as 
follows: 

"Sec.  6.  There  shall  be  a  county,  to  be 
known  as  Lyon  county,  to  include  all  that 
part  of  tbe  territory  within  the  boundaries 
described,  as  follows:  Banning  at  the 
southeast  comer  of  Washoe  county ;  thence, 
following  the  north  line  of  Orsmby  county  in 
a  southeasterly  direction,  to  the  Half  Way 
House,  between  Silver  City  and  Careon  City : 
thence,  following  tbe  said  line  of  Ormsby 
county  to  Douglas  county ;  thence,  following 
the  northerly  boundary  of  Douglas  county  to 
the  one  hundred  and  nineteenth  meridian  of 
west  longitude;  thence,  north,  five  miles ; 
thence,  by  direct  line,  northwesterly,  to  a 
point  on  Carson  river,  one  mile  below  Beed*s 
Station;  thence,  north,  three  miles;  tbence. 
westerly  by  a  direct  line,  to  the  southern 
boundary  of  the  Gold  Hill  mining  district, 
but  running  so  as  to  Include  in  this  county 
tbe  Devil's  Gate  Toll  House ;  thence,  contln- 
uli^  westerly  in  tbe  same  course,  to  the  east- 
ern boundary  of  Washoe  county,  and  thence, 
southerly,  along  the  eastern  boundary  ot 
said  county,  to  the  place  of  t)eglnnlng. 

"Sec  6.  There  shall  be  a  county,  to  be 
known  as  Storey  county,  to  Include  all  that 
part  of  the  territory  within  the  boundaries 
described,  as  follows:  Beginning  at  tbe  north- 
western comer  of  Lyon  county,  and  running 
thence,  In  an  easterly  direction  along  tbe 
northern  boundary  of  Lyon  county,  to  the 
northeastern  comer  thereof;  thence,  north,  in 
a  straight  line,  to  the  road  leading  from  the 
lower  crossing  of  the  Truckee  to  tbe  sink  of 
tbe  Humboldt;  thence,  westerly,  along  said 
road,  to  the  Truckee  river;  tbence,  up  the 
middle  of  said  river,  to  the  eastern  line  of 
Washoe  county ;  thence,  southerly,  aloim  said 
line,  to  the  place  of  beginning." 

"Sec.  9.  There  shall  be  a  county,  to  be 
known  as  Churchill  county,  to  Include  all 
that  part  of  the  territory  within  the  bound- 
aries described,  as  follows:  Beginning  at 
tbe  northeast  comer  of  Storey  county,  and 
running  south,  along  the  eastem  line  of  said 
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ooDDty.  to  tbe  nortbern  line  of  Donglas  coun- 
ty ;  tbeuce,  easterly  along  the  said  norttaern 
line  of  Douglas  county,  and  the  northern 
line  of  Esmeralda  county,  to  the  one  hundred 
and  sixteenth  meridian ;  thence,  north,  along 
said  meridian,  to  the  fortieth  degree  of  north 
latitude;  thence,  west,  on  the  said  fortieth 
degree,  to  where  It  strikes  the  old  immigrant 
road  leading  from  the  sink  of  the  Hnmboldt 
to  the  lower  crossing  of  Trnckee  river; 
thence,  westerly,  along  said  road,  to  tbe 
point  of  beginning." 

Stats.  1861.  pp.  50-62. 

By  an  act  of  the  territorial  Legislature  ap- 
proved February  19,  1864,  entitled  "An  act 
to  organize  the  county  of  Catarchill  and  for 
other  purposes."  It  was  provided  In  section 
1  as  follows: 

"Section  1.  The  county  of  Churchill  Is,  with 
its  western  boundary,  fixed  on  the  line  of 
longitude  41  degrees  40  minutes  west,  am  es- 
tablished by  De  Groot's  Map  of  Nevada  Ter- 
ritory, published  in  A.  D.  eighteen  hundred 
and  sixty-three,  and  with  its  other  bounda- 
ries as  established  by  law,  Is  hereby  organ- 
ized into  a  distinct  county,  with  all  the  rights, 
prlTllegeB  and  Immnnltiea  thereunto  Mong- 
Ing." 

St  186^.  p.86. 

By  an  act  of  the  same  Legislature  approv- 
ed February  20,  1864,  entitled  "An  act  chang- 
ing the  boundary  lines  of  Lyon  county  and 
for  other  purposes,"  it  was  provided: 

"Section  1.  That  the  eastern  boundary  line 
of  Lyon  county  be  and  is  hereby  changed 
from  the  present  boundary  as  established  by 
law,  to  the  line  of  longitude  forty-one  de- 
grees, forty  minutes,  west  from  Washington, 
as  laid  down  on  De  Groot's  Map  of  Nevada 
Territory,  published  A.  D.  eighteen  hundred 
and  sixty-three. 

"Sec.  2.  All  other  boundaries  of  Lyon 
county,  affected  by  the  change  of  the  eastern 
boundary,  shall  follow  the  lines  of  that  por- 
tion of  Churchill  county  ceded  to  Lyon,  as 
established  by  law." 

St  1864.  p.  14a 

Section  9  of  the  act  of  1861,  supra,  In  re- 
gard to  the  boundary  of  ChurchUl  county, 
was  amended  by  an  act  of  the  Legislature 
of  the  state  of  Nevada  approved  February 
27.  1860  (Stats.  1869,  p.  88),  but  as  such 
amendment  Is  not  material  to  questions  in- 
volved In  this  case  it  will  not  be  repeated. 

By  an  act  of  the  Legislature  approved 
March  6,  1899,  entitled  "An  act  to  definitely 
fix  and  establish  tbe  boundaries  of  I^on 
county,"  It  is  provided: 

"The  territory  over  which  Lyon  county  has 
exercised  jurisdiction  for  the  period  of  five 
years  last  past,  In  the  assessment  and  collec- 
tion of  taxes,  in  the  selection  of  grand  and 
petit  Jurors,  in  the  establishment  of  voting 
precincts  and  the  holding  of  elections  therein, 
is  hereby  declared  to  be  within  the  boundary 
of  that  county." 

Stats.  1899.  pw  41. 


By  reference  to  sections  6  and  6,  supra,  of 
the  act  of  1861,  it  wiU  be  noted  that  the 
northeast  comer  of  Lyon  county  and  the 
southeast  comer  of  Stor^  county,  as  estab- 
lished by  the  said  act  of  1861,  was  a  ctHnmon 
point  This  point  Is  described  In  sectltm  6 
as  being  three  miles  north  of  a  point  <ni  Ca^ 
8<m  river  "one  mile  below  Reed's  Station." 
Tbe  boundaries  of  Storey  county  taave  never 
been  changed  since  the  passage  of  the  att  of 
1861,  supra.  By  tbe  changes  made  in  the 
west  boundary  line  of  Gbnrchlll  ooun^,  a 
strip  of  laud  between  the  west  boundary  of 
Ghurcbill  county  and  the  east  bonndsry  of 
Stor^  county  was  ceded  to  Lyon  county,  so 
tbat  the  east  boondaiy  line  of  Storey  coonty 
now  forms  a  part  of  the  west  -boundary  line 
of  Lyon  county.  Tbe  assessed  property  in 
controversy  la  claimed  by  Lyon  county  to  be 
within  this  strip  fbrmerly  within  the  boundp 
ariea  of  GbnrdiUl  county  as  fixed  by  an  act 
of  1861.  Jndgmoit  was  rendered  in  favor  of 
Lyon  oonnty,  and  tma  tbe  Judgment,  and 
from  an  otHer  denying  a  motion.  Atr  new 
trial.  Storey  county  bas  appealed. 

Geo.  N.  Noel,  Dist  Atty.  of  Storey  County, 
and  W.  E.  F.  Deal,  for  appellant  Chas.  H. 
Miller,  Dlst  Atty.  of  Lyon  County,  and  Mack 
ft  Oreen,  for  respondoit 

NORCROSS,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  only  controversy  in  this  case 
grows  out  of  the  fact  that  in  the  early  60's 
there  were  two  places  known  as  "Reed's  Sta- 
tion" on  the  Carson  river,  distant  about  27 
milee  from  each  other.  It  Is  the  contention 
of  counsel  for  Lyon  county  ithat  the  Reed's 
Station  referred  to  in  section  5  of  the  act  of 
1861,  supra,  was  a  Reed's  Station  located  on 
the  Carson  river  about  8  miles  easterly  from 
Dayton,  and  shown  to  be  situated  in  section 
34,  township  17  N.,  range  22  B.  The  Reed's 
Station  claimed  by  counsel  for  Storey  coun- 
ty to  be  the  one  intended  by  the  act  of  1861, 
supra,  is  situated  in  section  25,  township  19 
N.,  range  26  D.  A  number  of  witnesses  upon 
tbe  part  of  Lyon  county  testified  regarding 
the  location  of  a  Reed's  Station  on  the  Or- 
Bon  river,  about  eight  miles  east  of  Dayton, 
existing  in  1861,  and  prior  and  subsequoit 
thereto,  and  It  is  admitted  by  counsel  for 
Storey  county  that  there  was  such  a  Reed's 
Station  there  at  tbat  time.  Counsel  for 
Storey  county  offered  the  testimony  of  a  wit- 
ness. Wm.  H.  Hodges,  who  testified  to  hav- 
ing been  at  a  Reed's  Station  about  40  miles 
east  of  Virginia  City  on  the  Carson  river  In 
1861,  and  other  witnesses  testified  to  hav- 
ing beoi  at  such  station  from  1862  to  lS6i 
Counsel  for  Lyon  county,  in  rebuttal,  offered 
the  testimony  of  Mrs.  L.  D.  Huntsman,  who 
testified  that  she  lived  at  Cottonwood  Station 
from  1861  to  1868,  and  that  the  Reed  wbo 
established  the  Reed's  Stetlou,  claimed  by 
Storey  county,  did  not  come  there  until  aboat 
tbe  year  1864  or  1865.  Cottonwood  Station 
is  shown,  upon  a  map  filed  as  an  exhibit  upon 
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the  part  of  Stor^  county,  to  be  about  a  mile 
to  tbe  east  of  tbe  Reed's  Station  claimed  by 
Stor^  coDnty.  A  jcertlfled  copy  the  town- 
Bblp  plat  of  township  19  N.,  range  26 
made  In  1868,  tbovn  a  Reed's  Station  near 
the  Carson  river  In  the  N.  W.  ^  of  section 
25  of  the  township.  Without  te&ixA  to  wheth- 
er aa  a  matter  of  fact  there  was  a  Reed's 
Station  at  the  point  claimed  by  Stor^  coun- 
ty as  early  as  1861,  we  thbik  the  lower  court 
was  warranted  In  reaching  the  ooncliulon 
that  the  Reed's  Station  about  eight  miles  east 
of  the  town  of  Dayton  was  the  Heed's  Sta- 
tion Intended  by  the  territorial  Legislature 
and  moitloned  In  section  5  of  act  of  1861, 
supra.  By  a  reference  to  any  gorernment 
map,  it  will  appear  that  the  Reed's  Station 
claimed  by  Storey  county  to  be  the  one  des- 
ignated In  tbe  act  of  1861  Is  located  about  six 
or  eight  miles  south  of  the  town  of  Hazen  In 
Churchill  counl7;  and,  If  this  be  true,  the 
Legislature  has  been  laboring  under  a  mis- 
apprehuislon  for  many  years,  for,  If  the  con- 
tention of  Storey  county  is  correct,  not  only 
the  land  claimed  by  Lyon  county,  but  a  por- 
tion of  Churchill  county  within  its  recogniz- 
ed boundaries,  would  also  be  within  the  con- 
fines of  Storey  county. 

On  April  9,  1904,  the  clerk  of  the  board  of 
county  commissioners  of  Storey  county,  un- 
der the  seal  of  the  county,  directed  a-  letter 
to  the  clerk  of  the  board  of  county  commis- 
sioners of  liyoD  county  as  follows:  "At  a 
meeting  of  tlie  board  of  county  commission- 
era  of  Stor^  county,  Nevada,  held  this  day 
to  consider  tiie  necessity  of  surr^lng  tbe 
boundary  line  between  Storey  and  Lyon  coun- 
ty, it  was  moved  and  adopted  by  tbe  said 
board  that  the  deputy  county  surveyor,  W.  T. 
Moran,  be  appointed  to  make  tbe  survey  for 
Storey  county  and  to  meet  the  surveyor  of 
I^on  county  at  Reed's  Station,  on  Monday, 
tbe  25th  day  of  April,  1001,  or  at  such  otber 
date,  after  April  25,  1904,  as  shall  be  agree- 
able to  the  commiBstoners  of  Lyon  county, 
Nevada,  and  at  that  date  to  commence  tbe 
survey  of  the  boundary  line  between  Storey 
and  I^on  county."  Tt  appears  from  tbe  rec- 
ord that  upon  the  25th  day  of  April,  1904, 
Thomas  P.  Mack,  county  surveyor  of  Lyon 
county,  and  W.  T.  Moran,  deputy  county  sur- 
Teyor  of  Storey  county,  met  at  Reed's  Station 
upon  the  Carson  river,  8  miles  below  Dayton, 
In  pursuance  of  directions  of  the  respective 
boarda  of  county  commissioners  of  tbe  two 
counties,  fbr  the  purpose  of  making  a  Joint 
survey  of  the  eastern  boundary  line  of  Storey 
county.  They  proceeded  to  locate  a  point  one 
mile  below  Reed's  Station  as  claimed  by  Lyon 
county,  and  thereafter  proceeded  to  locate 
a  point  3  miles  due  north  thereof.  Before 
this  point  was  definitely  located  Mr.  Moran 
and  his  assistants  returned  to  Storey  county. 
Upon  tbe  following  day  Mr.  Mack  and  his 
assistants  located  a  point  3  mites  due  north 
of  a  point  on  Carson  river,  one  mile  east 
of  the  said  Reed's  StaUon.   At  this  point 


Mr.  Made  made  a  search  in  the  vicinity  for 
an  old  comer  monument,  and  found  Uie 
same  about  one-half  mile  wrtb  of  a  little 
east  of  where  he  had  determined  the  point 
to  be,  3  miles  from  Carson  river.  This 
latter  monument  consisted  of  a  pile  of  stones 
4  feet  across  the  base  and  about  2%  teet 
high,  with  a  round  post  therein,  pared  off 
on  three  sides  of  the  top.  The  northwest 
side  of  this  post  was  marked  "Storey" ;  the 
southwest  side  "I^on."  This  old  monument 
being  so  far  from  the  point  where  Mr.  Mack 
had  located  the  true  comer  to  be,  he  ran 
another  line  for  the  purpose  of  verification, 
and  finally  located  a  p(4nt  as  the  true  south- 
east comer  of  Storey  coun^,  and  marked 
the  same  accordingly.  From  this  comer 
monumwt  he  ran  a  line  north  27"  46'  east 
to  a  point  on  the  old  immigrant  road  lead- 
ing fr<Hn  the  sink  of  tbe  Humboldt  to  the 
lower  crossing  of  the  Truckee  river,  717  feet 
east  of  said  crossing,  where  be  erected  a 
monument,  marking  the  same  with  the  word 
"Lyon"  on  the  east  side,  "Storey"  on  the 
west,  and  "Wasboe"  on  tbe  north.  Mr.  Mack 
prepared  a  map  of-  this  survey,  which,  to- 
gether with  the  copies  of  his  field  notes,  were 
filed  with  the  authorities  of  Lyon  county  and 
copies  thereof  introduced  in  evidoice  In  this 
case. 

It  is  not  seriously  contended  that  this  sur- 
vey is  Incorrect,  provided  tbe  assumed  start- 
ing point  was  in  accordance  with  the  pro- 
visions of  tbe  statute  of  1861 — In  other 
words,  whether  the  Reed's  Station  assumed 
as  the  Initial  point  for  the  commencement 
of  the  survey  was  the  Keed's  Station  men- 
tioned In  the  statute.  We  think  this  surrey 
ought  to  be  considered  binding,  unless  the 
surveyors  erred  in  making  the  survey  with 
reference  to  tbe  Reed's  Station  on  the  Car- 
son river  below  Dayton.  This  survey  ap- 
pears to  have  been  made  In  accordance  with 
tbe  provisions  of  an  act  entitled  "An  act 
authorizing  the  survey  and  eatabllsbment  of 
boundaries  between  the  several  counties  In 
this  state,"  approved  February  26,  1886 
(Stats.  1866,  p.  130). 

[2]  It  is  contended  by  counsel  for  appel- 
lant that  this  statute  can  have  no  effect,  be- 
cause by  tbe  provisions  of  section  1  thereof 
such  surveys  are  required  to  be  "commenced 
within  six  months  after  the  passage  of  this 
act."  Provisions  of  this  icind  are  often  con- 
strued to  be  only  directory,  and  we  tbink 
they  should  be  so  construed  in  this  case,  es- 
pecially In  view  of  the  provisions  of  section 
7  of  the  act,  which  provides  that  such  sur- 
veys may  be  made  when  a  county  line  "Is 
now,  or  may  hereafter  be,  In  dispute."  Coun- 
sel for  Lyon  county  offered  In  evidence  the 
report  of  the  survey  made  by  George  Hunt, 
county  surveyor  of  Storey  county,  of  date 
February  17,  1869,  made  to  the  board  of 
county  commissioners  of  Storey  county.  This 
report  began  as  follows:  "Having  at  your 
request  established  the  boundary  lines  be- 
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tween  the  oonnties  ct  Storey  and  I^on  and 
Storey  and  Washoe,  I  have  the  following  to 
report"  Ihie  report  shows  that  Oounty 
Surveyor  Hont  began  his  survey  at  what 
he  accepted  aa  the  southeast  comer  stake  of 
Storey  couDty,  being  a  point  stated  in  tals 
r^rt  "as  established  by  John  Astrom  and 
John  Day,  in  surv^  for  the  county  of  Ly- 
on, said  stske  being  marked  'Sbor^  Coun^' 
and  'Lyon  County.* "  From  this  point  he  ran 
a  line  due  north  to  the  Tmekee  river.  A 
line  run  due  north  from  a  point  one  mile 
b^ow  Reed's  Station,  eight  miles  below  Day- 
ton, would,  of  necessity,  Intersect  the  Truckee 
river.  This,  as  will  hereafter  apiiear,  was 
doubtless  due  to  the  fact  tbat  at  the  time 
the  act  of  1861  was  adopted  there  had  been 
but  few,  if  any,  accurate  surveys  made  of 
the  tarltory,  and  It  was  not  known  with 
any  degree  of  accuracy  the  exact  direction 
and  distances  of  points  from  each  other.  The 
statute  of  1861  gave  a  due  north  course  for 
the  east  side  line  of  Storey  oonn^,  and  this 
was  the  oonrse  followed  by  Hunt  in  his  eur- 
vey. 

[t]  As  natural  monuments  control  direc- 
tions, concedliv  that  the  Reed's  Station  near- 
est to  Dayton  was  the  one  mentioned  in  the 
act  of  1861,  a  line  running  from  a  point  three 
miles  north  of  and  one  mile  below  Reed's 
Station  would  necessarily  have  to  be  run  In 
a  northeasterly  direction  to  Intersect  the  old 
immigrant  road  east  of  the  lower  crossing  of 
the  Tmdcee  river.  The  record  also  discloses 
tbat  in  1869  there  was  a  dispute  or  litigation 
pending  between  the  counties  of  Washoe, 
Storey,  and  I^ron  r^rdlng  a  common  cor- 
ner near  the  town  of  Wadsworth,  which 
town  is  located  approximately  at  the  lower 
crossing  of  the  Truckee  river.  The  county 
surveyor  of  Storey  county  at  that  time  put  In 
a  claim  against  Lyon  county  for  services  ren- 
dered In  locating  this  point  Hie  Reed's 
StaUcm  now  <dalmed  by  counsel  for  Storey 
county  to  be  the  one  mentioned  in  the  act  of 
1861,  supra,  was  certainly  not  r^rded  by 
the  authorities  of  Storey  county  as  an  initial 
point  In  1868,  whea  this  controversy  occurs 
red;  for,  while  a  line  run  due  north  from  a 
point  one  mile  east  of  this  other  Reed's  Sta- 
tion would  strike  the  old  Immigrant  road, 
it  would  be  many  miles  east  of  the  town  of 
Wadsworth.  It  Is  dear  from  tiie  testimony 
that  no  claim  was  ever  made,  prior  to  this 
action,  that  the  Reed's  Station  now  dalmed 
by  Storey  county  to  be  the  one  mentioned 
in  the  act  of  1861  was  the  one  so  designated. 
No  map  that  has  ever  been  prepared,  so  far 
as  we  are  awar^  was  ever  made  with  refer- 
ence to  this  latter  Reed's  Stction,  and  as  we 
have  before  stated  tills  Reed's  Station  Is 
now  shown  to  be  within  the  boundaries  of 
Churdilll  county  as  those  boundaries  are 
now  established  by  act  of  the  Legldature. 

Counsel  for  Storey  county  contends  that 
what  is  known  as  De  Oroofs  Map  of  the 
Territory  of  Nevada,  prepared  in  1862  and 
published  In  1863,  and  referred  to  in  the  ter- 


ritorial acts  of  1864,  supra,  supports  his  ctn- 
tentlon  that  the  Reed's  Station  located  on 
the  Carson  riv«,  near  tlie  llfltta  meridian,  is 
the  proper  Reed's  Statlott  to  be  considered. 
We  are  unable  to  see  that  this  De  OraoTs 
map  supports  the  oontoition  of  onmsel  for 
Storey  county.  It  is  evldmt,  upon  a  com- 
parison of  this  map  with  later  maps  isned 
by  the  United  States  land  office  tiiat  tbe 
same  is  very  Inaccuratew  Btfow  is  a  tndug 
of  that  portion  of  the  De  Grootfs  Bfap  of  tlw 
Territory  of  Nevada  lying  between  Oie  119th 
and  120th  mraldlau,  and  the  S9th  and  40tk 
d^rees  of  north  latitude.  Upon  this  tradi^ 
we  have  Indicated  by  the  dotted  line  tbe 
correct  location  of  tiie  Carstm  river  as  It  ap- 
pears upon  the  latest  government  maps,  and 
dots  and  figures  is  Indicated  the  correct 
location  of  several  places  shown  upm  the 
De  Groot  map  and  Including  the  correct  leca- 
tion  of  the  two  Reed's  Stations: 


Tracing  of  Part  of  Ds  Oroot's  Hap  of  Nsrada  Ter- 
ritory (186Z). 
Dotted  Iln«  r«fera  to  the  correct  locatlOB  of  Cu- 
■on  rlTsr  uoordlns  to  V.  S.  wnmr*- 
1— Cornet  loeatlim  oC  Reed>i  BUthn  aocordlac  to 

U.  B.  ■urrera. 
S— Correct  location  of  Reed'a  Station  aeandlig  to 

U.  8.  surveys, 
t— Correct  location  of  Dayton  accord  Inn  to  U  8- 

surveyB. 

4— Correct  location  of  Ft  Gharcbin  aecordtag  to 

U.  S.  surveys. 
B— Correct  location  ot  Caraon  Cltr  aocordlnc  to  C- 

8.  rarTeya. 

The  De  Groot  map  shows  places,  rtren, 
and  county  boundaries  to  be  off  from  tbdr 
true  location,  dirtancea  rerylng  from  4  to 
about  20  miles.  This  Is  due  doubtless  to  tbe 
fact  that  the  De  Oroot  nup  was  made  yett* 
before  government  sorv^  had  definitely  lo- 
cated points  and  distances.  Making  doe 
lowanoes  for  tiie  erron  in  tbe  De  Groot  inep> 
and  It  will  appear  that  the  soatheast  eonur 
of  Storey  county  as  shown  by  that  <* 
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not  far  off  from  a  point  three  miles  north 
of  a  point  on  the  Oareon  river  abont  nine 
mile*  below  Dayton  (one  mile  below  Beed's 
StatloB).  U  the  other  Beed's  Station  If  con- 
sidered, and  allowance  Is  made  for  the  error 
in  the  map,  the  southeast  comer  of  Storey 
county  would  appear  to  be  abont  20  miles 
distant  Whatever  force  the  De  Groot  map 
has,  we  think  It  tmdB  to  support  the  con- 
tentlouB  of  counsel  for  I^on  county  rather 
than  for  Storey  county. 
The  Judgment  Is  affirmed. 

SWBIENEY,  C.  and  TALBOT.  J.,  con- 
cur. 


STRAUS  T.  FOXWOBTH. 

(Sapieme  Court  <A  New  Mexico.    Sept  1, 
1911.) 

(8vHabua  hf  the  Court.} 

Taxatiok  «  734*)— Tax  Sau-Tax  Oma- 

iCATK— Validity. 

A  tax  certificate  issued  under  lectlon  81, 
e.  22,  Acts  1S99,  providiDg  for  the  sale  with- 
out a  judgment  oC  court  of  property  for  delin- 
qnent  taxes  for  amounts  less  than  $25,  vesta  a 
title  in  the  purchaser  which  can  be  invali- 
dated only  on  the  grounds  that  the  taxes,  pen- 
alties, interest,  aod  coats  had  tieea  paid  before 
the  sale,  or  that  the  property  was  not  subject 
to  tu,  and  not  for  irregularities  in  the  pro- 
cee^ncs  leading  up  to  the  sale,  unless  they  are 
fraudulent  or  amount  to  jurisdictional  defects. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ft  1470-1473 ;  Dec.  Dig.  1  734.*] 

Appeal  from  District  Court,  Quay  Coun- 
ty; before  Justice  Wright 

Action  by  A.  Straus  against  W.  L.  Fox- 
WOTth.  Ju^^iment  for  defendknt,  and  plain- 
tiff  ai^eals.  Affirmed. 

The  plaintiff  was  the  owner  of  certain 
land  in  Quay  county,  title  to  whlcn  the  de- 
fradant  claimed  to  have  obtained  through 
certain  tax  certificates,  followed  by  a  tax 
deed,  all  givea  by  tlie  treasurer  of  said 
county.  This  action  was  brought  by  the 
plaintiff  against  the  defendant  to  remove 
the  cloud  on  his  title  created  by  said  tax 
deed.  In  his  complaint  he  set  up  certain 
irr^larltles  in  the  proceedings  on  which 
the  sale  for  dellnqnoit  taxes  made  March 
5,  1906,  was  based,  ailing  failure  to  com- 
ply with  provisions  of  law  bearing  on  the 
question  of  notice  as  to  all  but  one,  which 
was  the  sale  of  the  land  for  the  amount 
claimed  to  be  due  of  $4.02,  whereas  the  ac- 
tual amount  levied  was  $3.78.  To  the  com- 
plaint the  def^idant  demurred,  alleging  that 
the  statutes  of  New  Mexico  do  not  permit 
a  title  acquired  through  a  tax  certificate 
issued  imder  section  81,  c.  22,  Iaws  1899, 
to  be  attacked  or  invalidated  except  on  the 
ground  that  the  taxes,  penalUes,  Interest, 
snd  costs  had  been  paid  before  the  sale, 
or  that  the  in^perty  was  not  subject  to 
the  assessment,  and  that  neither  of  these 


two  gronnds  was  set  up  In  the  {tolntUTs 
complaint  The  demurrer  was  sustained, 
the  plaintiff  elected  to  stand  on  his  com- 
plaint, and  a  Judgment  of  dismissal  was  en- 
tered, from  which  the  plaintiff  appealed  to 
this  court 

rnie  provisions  of  law  which  the  appel- 
lee claims  have  the  effect  of  limiting  the 
right  to  attack  tax  titles,  as  above  stated, 
are  found  In  section  25  of  the  act  above 
named  construed  In  connection  with  otber 
sections  referred  to  In  the  opinion.  Section 
25  is  as  follows:  "It  la  hereby  made  the  du- 
ty of  every  person,  firm  or  corporation,  own- 
ing or  having  any  Interest,  legal  or  equi- 
table, in  any  real  estate  or  other  property, 
In  this  territory,  on  the  first  day  of  March 
of  any  year,  to  see  that  such  property  Is 
properly  listed  for  taxation  on  the  ass^s- 
ment  roll  for  such  year  In  the  county  in 
which  the  same  Is  situated;  and  If  such 
property  is  described  In  the  assessment  roll 
and  delinquent  tax  list  for  any  year  by 
such  description  as  will  serve  to  identify  the 
same,  the  sale  of  such  property  for  taxes 
as  provided  In  this  act  shall  not  be  void  or 
set  aside  on  account  of  any  error  or  Irre.?- 
ularlty  in  listing  the  same  upon  such  roll 
or  list  either  as  to  the  name  or  names  of 
the  owner  or  owners  thereof,  or  by  reason 
of  its  being  listed  In  the  name  of  the  wrong 
person;  and  no  bill  of  review  or  otber  ul- 
tion  attacking  the  title  to  any  property  sold 
at  tax  sale  in  accordance  with  this  act  shall 
be  entertained  by  any  court,  nor  shall  such 
sale  or  title  be  invalidated  by  any  proceed- 
ings except  upon  the  ground  that  the  taxes, 
penalties,  luterest  and  costs,  had  been  paid 
before  the  sale,  or  that  the  property  was 
not  subject  to  taxation.  In  case  any  tract 
or  1^1  subdivision  of  real  estate,  be  sold 
as  hereinbefore  provided,  upon  a  part  of 
which  the  taxes  tiad  been  paid,  such  sale 
and  certificate  shall  nevertheless  vest  a  com- 
plete and  perfect  title  In  the  purchaser  and 
his  assigns  to  such  portion  of  said  tract  or 
subdIvlBlon  upon  which  the  taxes  had  not 
been  paid." 

Beld  ft  Herv^  (B.  P.  BamsB  anfl  Haw- 
kins &  Franklin,  .by  special  leave  ot  courQ, 
for  appellant  Harry  TL  McBlroy,  Beed  Hoi- 
loman,  C  0.  Dayldson,  and  Dougherty  ft 
QrlfflUi,  for  ai^lee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  Counsel  for  the  appellant  claim  in 
the  first  place,  that  section  25,  above  quoted, 
should  be  restricted  In  Its  application  to  er- 
rors and  Irregularities  In  listing  property  for 
taxation,  and  was  not  meant  to  apply  to 
defects  in  the  assessment  advertisement,  and 
sale  of  land  for  taxes.  The  fact  that  im- 
mediately before  the  words  which  specifical- 
ly limit  the  right  of  attack  there  Is  a 
limitation  of  the  effect  of  Irr^nlarltles  in 
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listing  does  not,  we  tbink,  hare  the  effect 
claimed  for  It  by  the  appellant  The  argn- 
ment  for  the  opposite  effect  would  be  strong- 
er. So  far  as  listing  was  concerned,  it  was 
not  to  be  expected  that  anything  more  would 
be  said.  The  statement  on  that  subject  was 
CDmplet&  Besides,  the  act  In  question  Is 
evidently  meant  to  contain  a  system  of  tax- 
ation practically  complete  in  Itself.  The  act 
consists  of  31  sections;  and  while  it  leaves 
some  portions  of  the  legislation  previously 
in  existence  unrepealed  unless  t^ey  are  In 
conflict  with  chapter  22,  the  reason  for  so 
doing  is  manifest  from  the  proviso  In  sec- 
tion 34:  "All  acts  or  parts  of  acts  In  con- 
flict herewith,  either  general  or  special,  are 
hereby  repealed,  and  this  act  shall  take  ef- 
fect and  t>e  in  force  from  and  after  its  pas- 
sage: Provided,  that  the  provisions  of  this 
act  sliall  not  affect  or  bj  applicable  to  tax- 
es heretofore  assessed  or  which  are  delin- 
quent at  the  date  of  the  approval  hereof, 
except,  that  suit  for  the  same  may  be 
broiq^t  and  Judgment  thereon  rendered  In 
the  manner  provided  by  this  act,  but  the 
validity  of  such  dellnqa^t  taxes  shatl  be 
determined  by  the  law  In  force  at  the  time 
of  making  the  assessment  therefor.  The 
time  for  the  payment  of  all  taxes  now  de- 
linquent is  hereby  extended  until  May  1, 
189^  and  when  the  same  may  be  In  litiga- 
tion at  the  date  of  the  passage  of  this  act 
nntil  such  litigation  shall  be  determined." 
In  view,  then,  of  the  comprehendve  pur- 
pose of  the  act,  of  which  the  language  last 
quoted  leaves  no  doubt,  it  would  be  a  forced 
construction  which  should  narrow  the  ap- 
plication of  section  25  to  errors  in  listing, 
leaving  the  mnch  laiger  field  of  irregu- 
larities hi  advertising,  making  sale,  giving 
certificates  of  sale  and  tax  deeds  uncovered. 

It  is  claimed,  too,  that,  even  if  the  lim- 
itation on  attadE  found  In  section  25  is  not 
restricted  to  cases  of  error  in  listing,  yet 
by  the  words,  "sold  at  tax'  sale  in  accord- 
ance with  this  act,"  It  was  meant  to  limit 
that  restriction  to  those  cases  in  which 
the  provisions  for  advertisement  and  sale 
contained  in  the  act  should  be  strictly  fol- 
lowed. W<D  are  satisfied,  howevor,  that  it 
was  meant  by  this  provision  to  afford  de- 
Uveranee  from  the  «vil  of  having  tax  sales 
held  invalid  for  irregnlarlties  whicb  were 
not  baaed  on  meriLoiiUua  grouuus,  an  evil 
which  as  a  matter  of  common  knowledge 
had  assumed  such  proportions  not  only  in 
New  Mexico,  but  throughout  the  country,  as 
seriously  to  interfero  with  the  fair  adjust- 
ment of  the  burden  of  taxation.  As  pointed 
out  by  the  Supreme  Oourt  of  the  United 
States  in  De  Tre\-ille  v.  Smalls,  98  U.  S.  517, 
25  Tj.  Ed.  1T4,  Blackwell  In  his  Work  on  Tax 
Titles  states  that  "of  a  thousand  cases  of  tax 
sales  In  court  not  twenty  have  beoi  sus- 
tained." That  the  purpose  of  the  act  was 
what  we  have  suggested  is  furthor  indicated, 
as  it  seems  to  us  beyond  question,  by  the 
rQ>etition  in  the  act  in  various  forms  and 


connections  of  the  declaration  that  ft  tax 
titie  shall  be  good  against  all  but  really  mer- 
itorious obJecUona  In  the  latta-  part  of 
section  23  it  is  provided  that  ttie  Judgment 
shall  be  "conclusive  exc^  In  cues  where 
the  taxes  had  be«t  paid  or  the  real  estate 
was  not  liable  to  the  tax  or  asseeamwit." 
In  section  2S,  after  the  general  statement 
already  referred  to,  as  If  to  make  sure  there 
should  be  no  escape  from  It,  there  la  a  pro- 
vision that.  If  the  taxes  had  been  paid  on 
a  portion  of  land  sold,  nevertheless  the  sale 
and  certificate  shall  vest  a  perfect  titie  in 
the  portion  on  which  the  "taxes  bad  not 
been  paid."  In  section  84  there  are  pro- 
visions for  mitigating  what  might  be  con- 
sidered the  rigors  of  the  act  through  leav- 
ing the  validity  of  delinquent  taxes  to  be 
determined  by  the  law  in  force  when  the 
assessment  was  made,  and  by  extending  the 
time  of  paymrait  of  taxes  then  delinquent,  or 
in  litigation  at  the  passage  of  the  act.  This 
measure  of  leniency  toward  defonlts  al- 
ready made  was  superfiuous,  if  no  greats 
degree  of  strictness  was  to  be  exercised 
toward  defaults  of  the  future:  Bearing  in 
mind  the  familiar  rule  of  statutory  con- 
struction which  gives  to  the  l^Matlve  in- 
tuition controlling  force,  we  are  aatisfleo 
that  the  words  "in  accordance  with  this 
act"— not,  it  should  be  noticed,  as  bavins 
perhaps  some  significance,  in  accordance  with 
the  provMont  of  this  act— mean  no  more 
than  under  or  by  authority  of  this  act, 
and  tlut  the  intention  was  merely  to  limit 
the  effect  of  section  25  to  cases  coming  un- 
der chapter  22  as  distlngalshed  from  those 
to  which  the  provisions  of  law  left  unre- 
pealed by  It  might  apply. 

SHU  further,  counsel  for  the  appellsnt  con- 
tend that  one  of  bis  resaons  stated  falls 
within  one  of  the  gronods  oi  atteek  per- 
mitted by  the  statute  (chapter  22).  and.  that 
as  the  tax  levied  was  $3.78  and  the  sale  was 
for  94.02,  the  land  was  not  subject  to  the 
tax  for  which  the  alleged  sale  was  made. 
It  is  said  In  r^ly  that  tlie  difference  be- 
tween the  two  sums  named  would  be  covers 
ed  by  the  interest  and  expenses  of  sale 
which  the  law  pennlto  the  county  to  add, 
and  such,  it  seems  clear  must  bave  beea  the 
case.  In  Drennan  v.  Beierleln.  49  MIcb. 
272, 13  N.  W.  587,  Cooley.  J.,  It  was  held,  *ia 
the  al»ence  of  a  clear  showing  to  the  con- 
trary, that  the  addition  was  lawfully  made." 
tiut,  even  if  it  were  not,  to  hold  that  soch  a 
trivial  d^ect  Invalidated  the  appeUee's  title, 
would  be  to  return  to  the  old  way,  hutaad 
of  following  the  new,  in  confonnlly  to  the 
spirit  and  intention  of  tlie  statute  undtf  eoo- 
sideratlon. 

This  brings  us  to  the  inquiry  friietber  the 
Legislature,  having  tbe  will,  had  alio  the 
power  to  so  limit  tbe  i^t  of  attack  on  a 
tax  title.  It  la  not  dataned  for  the  appdlce 
that  such  s  statutory  limitation  would  stand 
against  fraud  or  lack  of  Jurlsdictioa,  bat 
th^  do  assert  that  tbe  irregulaxltiei  set 
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up  In  the  complaint  do  not  go  to  the  jarls- 
diction,  and  there  is  no  claim  of  'fraud  made. 
The  irregalarltles  alleged  are  plainly  distin- 
gnishable  from  snch  as  would  defeat  Jaria- 
dlctlon,  as,  for  Instance,  that  there  was  no 
tax  laid,  or  attempted  to  be  laid,  on  the 
land  in  question.  Assuming,  then,  that  there 
is  no  jurisdictional  defect  hi  the  case,  we 
have  to  determine  the  qaestl<m  of  abaolnte 
right  Involved. 

It  is  settled  that  the  owner  of  real  estate 
on  which  a  tax  tias  been  laid  is  not  entitled 
as  a  matter  of  right  to  have  It  sold  to  satis- 
fy tlie  tax.  It  may  be  forfeited  without  a 
sale.  King  v.  MuUins,  171  U.  S.  404.  18  Sup. 
Ct.  925,  43  U  Ed.  214;  King  v.  West  Tir- 
ginia,  216  U.  S.  92,  30  Sup.  Ct  225,  54  L. 
Ed.  386;  Pay  v.  Crozer,  217  U.  S.  456,  30 
Sup.  Ct  568,  64  L.  Ed.  837;  State  v.  Spon- 
augle,  45  W.  Va.  416,  32  S.  B.  283,  43  L.  R. 
A.  727.  And  It  has  been  held  by  the  Su- 
preme Court  of  the  United  States,  whose  de- 
trisions  are  controlling  on  this  court,  that, 
when  a  sale  to  collect  a  delinquent  tax  Is 
provided  for  by  statute,  it  may  also  be  pro- 
vided that  the  title  acquired  by  such  sale 
shall  not  be  invalidated  for  irregularities 
merely,  bnt  only  on  such  substantial  grounds 
as  that  the  land  was  not  subject  to  the  tax, 
that  ■.lie  tax  had  been  paid,  or  the  land  re- 
deemed from  the  sale  in  the  manner  provid- 
ed by  law.  De  Treville  v.  Smalls,  98  U.  S. 
517,  25  L.  Bd.  174 ;  Eeeley  v.  Sanders,  99  U. 
S.  441,  25  L.  Ed.  327;  Springer  v.  United 
Statw,  102  U.  S.  586,  26  L.  Ed.  253. 

It  la  contended  by  the  appellee  that  the 
Supreme  Court  has  In  Marx  v.  Hanthom, 
148  O.  S.  184,  13  Sup.  Ct  608,  37  L.  Bd.  410. 
overruled  the  doctrine  of  the  three  cases 
last  cited.  We  do  not  so  understand  that  de- 
cision, bat  accept  rather  the  view  of  It  ex- 
pressed by  the  same  court  in  Castillo  v.  Mc 
Connico,  168  U.  S.  684.  18  Sup.  Ct  234,  142 
Li.  Bd.  622,  wherdn  It  Is  said;  "The  case  of 
Marx  T.  Hanthom,  148  U.  S.  172  [13  Sup.  Ct 
G08,  37  L.  Ed.  410],  In  no  way  conflicts  with 
the  foregoing  considerations.  That  case  came 
to  this  court  on  appeal  from  a  Circuit  Court 
of  the  United  States,  and  its  decision  in- 
volved aBcertaining  the  meaning  of  the  tax 
laws  of  the  state  as  interpreted  by  the  court 
of  last  resort  thereof.  In  performing  this 
duty  the  conrt  adopted  and  followed  the  con- 
struction given  to  the  tax  laws  of  the  state 
by  the  Supreme  Court  of  the  state  whence 
the  case  came."  It  la  also  contended  for 
the  appellant  that,  even  if  the  eerttflcate  and 
deed  given  in  pursuance  of  a  Judgment  un- 
der section  23,  of  chapter  22  is  protected 
from  attack  as  In  that  section  provided,  yet 
the  certificate  and  deed  given  without  a 
Judgment  under  section  31  should  not  be  held 
entitled  to  that  protection.  In  terms  the 
statute  gives  It  the  same  standing  that  the 
certificate  following  a  Judgment  has.  The 
reason  for  selling  without  Judgment  in  any 


case  In  which  the  tax  delinqnent  does  not  ex- 
ceed 9SS  is  doubtless  that  for  so  small  a 
tax  the  cost  of  obtalntng  Judgmfint  would 
be  diBproportlonate.  Bearing  In  mina  that, 
as  we  have  seen,  it  is  not  essential  that  ttian 
should  be  a  sale  by  parity  of  reasoning 
there  need  be  no  Judgment 

In  reaching  our  conclusion  we  have  not 
been  unmindful  of  the  hardship  which  may 
sometimes  come  nptm  owners  of  real  estate 
through  tlie  enforcement  of  such  a  statute. 
But  the  course  open  to  such  an  owner  should, 
with  a  very  moderate  degree  of  care  on  his 
part,  protect  him  from  barm.  He  is  presum- 
ed to  know  that  his  property  has  been  taxed, 
and  the  time  at  which  it  becomes  subject  to 
tax.  He  has  the  right  of  appeal  from  the 
assessment  to  the  county  board  of  equaliza- 
tion, and  from  it  to  the  territorial  board. 
Even  if  the  land  is  sold,  he  has  the  right  for 
three  years  to  redeem  It,  by  paying  the  tax, 
Interest,  etc.  The  statute  provides  for  sim- 
ilar publication  of  notice  In  each  case,  and  it 
can  make  no  substantial  difference  to  the 
party  delinqnent  that  on  a  tax  of  $25  or 
more  he  is  notified  as  one  of  a  body  of  delin- 
quents that  at  a  certain  time  Judgment  will 
be  rendered  In  court  against  the  entire  class, 
or  that  at  a  certain  time  and  place  his  prop- 
erty will  be  sold  for  a  delinquent  tax. 

Numerous  decisions  for  and  against  the 
view  we  adopt  are  to  be  found  in  the  ex- 
haustive briefs  Bubmittedr  but,  as  this  ded- 
sion  must  stand  or  fall  with  oar  interpre- 
tation of  what  the  Supraue  Court  of  the 
United  States  has  said  on  the  subject,  we 
think  it  would  be  usdess  to  go  further  Into 
the  examination  of  authorities  here. 

The  Judgment  of  the  trial  conrt  la  af- 
firmed. 

POPE,  a  X,  and  McTIB,  PARKER,  and 
ROBERTS,  JJ.,  concur.  MEKJHElf,  J.,  hav- 
ing been  at  connsd  in  the  conrt  below,  did 
not  participate  and  WRIGHT,  having 
tried  the  case  below,  did  not  partlc^ta 


liOCKHART  V.  WASHINGTON  GOLD  ft 
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(Supreme  Court  trf  New  Mexico.    March  4, 
1911.   Rehearing  Denied  Aug.  80,  1911.) 

1.  Evidence  (i  258*)— Advisbionb  ahd  Dec- 

UBATIOirS— CO-ConSPIBATORS, 

In  an  action  to  charge  defendants  as  con- 
structive tmstees  ex  maleGcio  of  a  mining 
claim  and  mine,  held,  that  declarations  of  the 
alleged  conaplratort  In  the  fraud  were  not  Inad- 
mlBsible  aa  being  in  disparagement  of  the  rec- 
ord title  of  defendants,  their  successois,  since 
the  consequencea  flowed  from  the  ctmsplracy, 
and  any  disparagement  to  defendants*  title  was 
only  an  Inddant  thereto. 

[Ed.  Note.— For  other  caseiL  see  Evidence, 

Cent  Dig:.  §S  994-1002;  DecTDlg.  |  263.*] 
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2.  Etidkhcb  d  258*)— Acns  ahd  Dbcz-ua.- 

TIONB  or  CONBPIUTOBA— FUBTHEBAITCB  OB 

ExBcnnoN  of  Unlawful  Pubpobb. 

Where  plaintiff  in  an  action  to  cbai^  de- 
fendaiftB  aa  constnictive  tmsteeB  ex  maleficio 
of  a  mining  claim  and  mine  relied  ujfon  a  con- 
spiracy to  defraud  him  by  inducing  his  prospec- 
tor in  violation  of  bis  contract  to  refrain  from 
perfecting  the  location  of  plaintiff's  claim,  the 
90-day  period  for  which  expired  on  October  23d. 
the  conspiracy  was  not  complete  until  all  of 
the  acts  necessary  to  a  complete  right  to  ex- 
clusive possession  had  been  perfonned  by  the 
conspirators,  and  hence  evidence  of  the  acts 
and  declarations  of  the  conspirators  both  be- 
fore and  after  October  23d  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  894-1002;  Dec.  Dig.  i  253.*] 

3.  WiTHISBM    (I   201*)  —  Pbivilbobd  Com- 
MVNicAiiona— waivbb  of  Pbiviiaob— Con- 

IfUNICATIONB     BBTWBBN     ATIOBHBT  AND 

Client— Fbaud. 

Wbere  a  talent's  oommunlcadons  to  Ills 
attorney  are  made  with  reference  to  an  unlaw- 
ful conspiracy,  and  the  attorney's  advice  is 
obtained  in  aid  and  furtherance  of  the  con- 
spiracy, the  commnnlcations  of  the  client  are 
not  privileged,  and  the  testimony  of  the  attor- 
ney as  to  auch  commnnlcations  may  be  re- 
ceived. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  754,  755 ;  Dec.  Dig.  S  201.*] 

4  Pbincipai.  and  Aobnt  (S  177*>— Aobht's 

NOTICB  OF  FeAUD— IlfPUTATION  TO  PBIN- 
CIPAX.. 

Certain  of  the  defendants  in  an  action  to 
have  them  declared  trustees  ex  maleQcio  of  a 
mine  and  mining  claim  had  actively  conspired 
to  defraud  the  plaintiff  of  his  interest  in  the 
claim  by  inducing  one  of  the  defendants  who 
was  under  contract  with  the  plaintiff  to  pros- 
pect for  and  locate  claims  to  refrain  from  do- 
ing the  acts  necessary  to  perfect  a  location,  and 
to  deliver  possession  of  the  ground  to  tbe  other 
defendants,  and,  before  the  time  for  perfecting 
plaintiff's  claim  had  expired,  certain  other  de- 
fendants allied  themselves  with  the  conspir- 
atois,  fumished  them  money  and  supplies,  and 
appointed  them  their  agents  to  locate  the 
ground  for  their  mutual  benefit  Held,  (b&t  as 
the  agency  comprehended  the  location  of  the 
ground  in  question,  and  necessarilv  involved  an 
examination  of  it  for  mineral  ana  for  evidence 
of  prior  location,  and  an  investigation  as  to  all 
the  facts  IutoItm  in  a  valid  location,  and  aa 
the  agents  were  not  attempting  or  practicing 
any  fraud  on  tbe  other  defendants  aa  prin- 
cipals, nor  occupying  any  adverse  position,  and, 
as  the  agents'  fraud  was  for  the  benefit  of  the 
principals,  that  the  principals  were  chargeable 
with  constructive  knowledge  of  the  conspiracy, 
its  scope  and  object,  and  all  that  the  conspira- 
tors knew  concerning  it 

[Bd.  Note.— For  other  caSM,  see  Principal 
and  Agent,  Cent  Dig.  H  670-679;  Dec  Dig.  | 
177.*] 

6.  Mines  and  Minbbalb  (f  24*)— Tauditt 
OF  Location— Abandonuent. 

Plaintiff  contracted  with  a  mining  pros- 
pector that  for  materials  and  money  furnished 
by  plaintiff,  and  for  a  one-third  Interest  In  any 
claim  located,  be  would  prospect  for  and  locate 
mioiDg  claims  for  plaintiff,  and  the  prospector, 
after  his  discovery  of  a  lode  and  bis  posting  of 
notice,  failed  to  perfect  the  location,  but  con- 
spired with  defendants  to  refrain  from  per- 
fecting it  so  that  defendants  could  perfect  the 
location  for  themselves,  in  which  such  prospec- 
tor should  have  an  interest.  It  was  found  that 
plaintiff  had  performed  except  as  prevented  by 
the  prospector,  and  was  ready  and  willing  to 


perfect  the  location.  HeUt  that  (here  had  been 
no  abandonment  of  tiie  kwmtioa  by  plaintiC. 

[Ed.  Note^BVtr  otiier  caaea,  see  Mines  and 
Mlnerala,  Gent  Dig.  1  60;  Dee.  Dig.  f  24.«1 

6.  Specific  Pbbfobicance      82,  *)— Gbub- 
biakb  Contract. 

A  gnktstake  contract  by  which  one  party 
was  to  furnish  the  other  with  materials  and 
money  for  provisions  and  supplies,  and  allow 
an  Interest  in  any  claim  located  in  considera- 
tion for  his  work,  with  provisions  as  to  tim& 
the  method  of  location,  and  the  sabmlasion  of 
samples  of  ore  by  tbe  prospector,  and  that 
fraud  by  the  prospector  should  forfeit  bis 
rights  under  the  contract  ia  not  tUMuforceable 
in  equity  for  want  of  mutuality  ot  oUigation 
or  want  of  consideration. 

[Ed.  Note.~-For  other  cases,  see  Specific  Per^ 
formaoce,  Cent  Dig.  U  89-09,  140-151;  Dea 
Dig.  fi§  32,  49.*1 

7.  Trial  (§  392*)— Requests  fob  FncmHoa 
—Refusal. 

Requested  findings  of  fact  inocmsisteat 
with  findings  made  by  the  court  based  on  sob- 
stantial  evidence  adduced  at  tbe  trial  of  an  ac- 
tion to  establish  a  mining  claim  are  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cat 
Dig.  If  916-019;  Dec.  Dig.  S  3»2.»] 

&  Mines  and  Minbbau  d  14*)— BBquisnsa 

AND  ValIDITT  of  LOCATION. 

The  attempted  location  of  a  mining  daim 
merely  by  posting  on  tbe  ground  a  notice  of 
location,  tbe  contents  of  which  are  not  sbovn, 
without  any  diseorery  or  work  on  the  grounds, 
and  tbe  subsequent  removal  of  the  posted  no- 
tice with  the  knowledge  of  at  least  one  of  the 
locators,  and  without  (^jectiou,  does  not 
tabUsh  a  valid  location. 

[Ed.  Note^For  other  ease%  aee  mnes  and 
Minerals.  Cent  Dig.  «  IsTaO;  Dee.  Dig.  I 
14.*] 

0.  Mines  aho  Hihrau  a  88*)— Tbiax<- 

FlNDlNOB— GONFOBHITT  tO  riUOZHGS  AND 

Issues. 

The  complaint  in  an  action  to  diane  de- 
fendants aa  constmctiTe  trustees  ex  malefido 
of  a  mine  and  mlninff  claim  alleged  that  a 
prospector,  who  had  been  grubstaked  by  the 
plaintiff,  after  posting  notice  and  marking  tlte 
boundaries  of  plainulTB  claim,  oommeoced  to 
sink  a  shaft  and,  as  plaintiff  is  lDfoniied*sad 
believes,  sunk  tbe  shsft  within  90  days,  and 
there  was  some  evidence  in  support  of  the  alle- 
gation, but  tbe  court  found  that  the  prospector 
was  induced  to  refrain  from  doing  within  the 
00-day  period  the  acts  necessary  to  a  location. 
Held,  that  the  finding  was  In  conformity  with 
the  allegation, 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mlnerala,  Gent  Dig.  H  87^-118;  Dee.  Dig.  I 

sa*] 

10:  Mines  akd  MiiimAU  (|  S8*)-^>>CAnos 
AND  Acquisition  of  Cuim— AcnoN  to 

Ebtablibh  Bight. 

Where  a  prospector  under  a  grubstake 
contract  with  tne  plaintiff  discovered  a  Mr. 
initiated  a  locatI<m,  agreeing  to  peitom  the 
several  acts  neceasaiT  to  a  locaticni,  and  thn 
entered  into  a  conspiracy  to  refrain  from  per- 
fecting the  location,  and  upon  forfeiture  deliv- 
ered possession  to  the  conspiratois,  plaintiff  i^ 
respective  of  the  allegations  of  his  complaint 
that  the  prospector  fraudulently  conspired 
with  defendants  and  agreed  to  transfer  pones- 
sion  to  tbe  conspirators.  Is  entitled  to  a  de- 
cree that  tbe  location  made  by  d^iendants  it 
void,  that  defendants  be  enjoined  from  mininic 
and  that  he  be  decreed  to  be  the  equitable  own- 
er of  the  mineral  c<mtained  therein,  and  re- 
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dtkd  to  the  prior  right  to  aetxulre  tiie  legal 
title  from  the  united  Statei. 

[Ed.  Note.— For  other  caeea,  eee  Mine*  and 
Mioerab.  Cent  Dig.  H  87^118;  Dea  Dig.  I 

Appeal  from  District  Gonrt,  Bernalillo 
Ooant7 ;  before  Justice  Ira  A.  Abbott 

Suit  in  equity  by  Henry  Lockbart  against 
the  Washington  Gold  &  Silver  Mining  Oom- 
pany  and  others.  Decree  for  plalntUE  and 
defoidanta  appeal.  Afllrmed. 

W.  B.  GhUders  and  K.  W.  Dobson,  tor  ap- 
pellants. H.  B.  FergnsBon,  for  appellea 

FARKEB,  J.  Thla  Is  a  salt  in  egolty 
brought  b7  ^Intiffii  agsfnet  dtfaidants  to 
cfaatge  tbem  as  constroctlTe  tmstees  ex  mal- 
efldo,  and  as  soch  to  bold  Hie  title  to  the 
Washlnston  raining  claim  tot  the  use  and 
bmeflt  <^  plaintiff.  A  decree  In  ftvor  of 
plalntUI  was  rwidered  4ij  the  court  below, 
and  defendants  appeal.  This  same  case  was 
b^re  this  court  In  iMX^hart  t.  Leeds,  10 
X.  U.  668,  6S  Fac  48,  and  tbe  complaint  was 
hdd  Inaaffldent  to  authorize  any  relief  to 
tbe  plalntUF.  Upon  appeal  to  the  Supreme 
Court  of  tbe  United  States  it  wbm  h<3d  by 
that  court  that  the  complaint  was  suffldent 
to  autbortse  relief  to  plaintiff,  and  that  Is 
DOW  tbe  law  of  tbe  case.  Lockhart  t.  Leeds, 
196  n.  S.  427,  26  Sup.  Ct  76,  49  L.  Bd.  263. 
The  cause  was  remanded  to  the  district 
court  of  Bernalillo  counly,  where  answer 
and  rqOlcatlon  were  filed,  and  trial  bad  re- 
sulting in  tbe  decree  above  mentioned.  Tbe 
comidaint  is  v<dumlnoQB,  and  It  would  seem 
to  be  necessary  to  a  proper  understanding  of 
the  case  to  set  out  portions  of  the  same  In 
fall.  A  copy  of  the  same,  togetber  with  a 
copy  of  the  findings  and  decree  are  set  out 
in  the  inar|^n.t 

Defendants  have  filed  26  assignments  of 
(STor,  wMch  may  be  disposed  of  In  die  man- 
ner in  which  tb^  are  treated  in  the  briefs. 

[1}  It  is  urged  that  there  is  no  legal  evl- 
dace  before  tbe  court  of  tbe  alleged  fraud- 
ulent conspiracy.  That  there  is  evidence  be- 
fore the  court  is  not  denied,  but  its  compe- 
traicy  is  challenged  on  two  grounds.  The 
proof  consists  of  the  acts 'and  declarations  of 
the  alleged  conspirators.  It  is  objected,  first, 
that  the  same  are  inedmisslble  for  the  rea- 
son that  they  are  in  disparagement  of  de- 
fendants' record  title,  made  by  their  prede- 
cessors in  title.  But  the  ailment  Is  clearly 
faulty,  and  the  principle  Inroked  can  have  no 
possible  application  to  the  facta  In  this  case. 
This  evidence  was  Intended  to  show  tbe  ex- 
istence and  consummation  of  a  fraudulent 
conspiracy  to  derive  plaintiff  of  his  rlgbts 
In  the  mining  ground  in  question.  The  con- 
sequences flow  from  the  conspiracy,  and  the 
fact,  if  true,  that  the  declarations  amounted 
to  a  disparagement  ot  title,  is  simply  inci- 
dental, and  can,  from  no  point  of  Tlew,  ren- 
der tbe  proof  Inadmlsslblew 


[2]  It  is  objected,  second,  that  the  decla- 
rations shown  were  inadmissible  for  tbe  rea- 
son that  they  were  made  before  the  alleged 
combination  was  formed,  or  after  the  same 
was  consummated.  Concerning  the  principle 
relied  on,  there  can  certainly  be  no  question. 
But  when  did  this  alleged  conspiracy  com- 
mence, and  when  did  It  end?  It  Is  to  be  re- 
membered that  tbe  conspiracy  relied  on  by 
plaintiff  is  a  conspiracy  to  defraud  him  of 
his  rights  In  the  mining  ground  in  question, 
and  consisted  In  Inducing  the  prospector  to 
refrain  from  doing  those  acts  of  location  re- 
quired by  law  to  perfect  the  location  of  the 
Sampson  claim.  Appellants  argue  that  tbe 
alleged  conspiracy  consisted  in  an  agreement 
to  relocate  the  ground  after  October  10,  1893, 
the  date  of  the  expiration  of  the  90-day  pe- 
riod within  which  the  Sampson  location 
m^ht  be  perfected.  But  this  Is  clearly  too 
narrow  a  view  of  the  facts.  It  Is  alleged  In 
the  complaint,  and  the  court  found,  that  a  ma- 
terial Mement  of  the  consiJiracy  consisted  In 
the  agreement  of  the  prospector,  Pilkey,  to  re- 
frain from  doing  the  necessary  acta  of  loca- 
tion of  the  Sampson  claim,  and  which  other- 
wise he  would  have  performed,  and  In  the 
delivery  by  him  of  the  possession  of  the 
ground  to  the  conspirators.  It  thus  appears 
that  any  fact  occurring  during  any  part  of 
the  00-day  period  for  perfecting  the  Sampson 
location  which  tended  to  establish  any  fea- 
ture of  the  conspiracy  was  competent  This 
disposes  of  all  of  the  objections  to  tbe  dec- 
larations and  acts  of  the  conspirators  prior 
to  the  actual  location  of  the  Washington 
claim  on  October  23,  1893.  Obtain  declara- 
tions and  acts  subsequent  to  October  23, 1893, 
were  shown  In  the  evidence.  The  court  below 
found  the  conspiracy  to  be  complete  upon 
tbe  above  date.  In  a  sense  this  is  true ; 
but  other  acts  beside  posting  a  notice  are  re- 
quired. The  claim  must  be  marked  on  the 
ground  so  that  Its  boundaries  can  be  traced 
before  exclusive  right  to  possession  can  be 
obtained,  and  within  90  days  a  shaft  must 
be  sunk  and  the  notice  recorded.  The  ob- 
ject of  defendants  was  to  acquire  the  right 
to  possession  by  location,  and  we  do  not  see 
how  it  can  be  said  that  the  conspiracy  was 
complete  until  all  of  the  acts  necessary  to 
a  complete  right  to  exclusive  possession  had 
been  performed.  If  this  ia  correct,  tbe  ob- 
jections to  the  evidence  of  acts  and  declara- 
tions subsequent  to  October  23d,  and  prior 
to  December  30,  1893,  the  date  of  record  of 
the  location  of  the  Washington  claim,  are 
of  no  avail.  Certain  other  acts  and  declara- 
tions of  the  alleged  con^lrators  are  shown 
subsequent  to  December  30,  1893,  but  they 
do  not  relate  specifically  to  tbe  subject* 
matter  of  the  conspiracy,  and  are  harmless. 

[S]  It  is  urged,  third,  that  the  testimony 
of  an  attorney  of  one  of  tbe  alleged  con- 
spirators was  Inadmissible  because  the  com- 
munications to  him  were  privileged.    It  Is 
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overlooked,  however,  by  couosel  for  app^- 
lante  that  the  communications  to  the  at- 
torney were  by  one  of  the  conspirators,  and 
that  his  advice  was  obtained  In  aid,  and  In 
furtherance,  of  the  conspiracy.  Under  such 
elrcmnstances,  no  communication  of  client 
to  attorney  Is  privileged.  4  Wigmore  on 
Ev.  {  2298. 

[4]  Wliat  has  been  said  to  the  admissibil- 
ity of  the  evld^ice  of  acts  and  declarations 
of  the  alleged  conspirators  refers  to  the  sit- 
uation of  only  a  portion  of  the  original  lo- 
cators and  owners  of  the  Washington  claim. 
As  to  them  the  court  found  specifically  that 
they  had  knowledge  of  the  rights  of  plain- 
tiff, and  entered  into  the  conspiracy  relied 
upon  to  defraud  him.  Another  portion  of 
the  original  locators  and  owners  are  in  a 
different  position.  As  to  him,  the  court 
found  that  the  evidence  failed  to  establish 
that  they  had  actual  knowledge  of  plain- 
tiff's rights  prior  to  October  23,  1893,  the 
date  of  the  location  notice  of  the  Washing- 
ton claim,  but  that  they  bad  constructive 
notice  of  tbe  same,  and  were  consequently 
bound  thereby.  The  constructive  notice  to 
wbicb  they  are  held  by  the  court  arises  out 
of  the  facts  found  that  during  tbe  pudency 
of  the  conspiracy,  and  prior  to  October  10, 
1893,  tbe  date  of  the  ending  of  the  90-day 
period  within  which  tbe  Sampson  location 
must  have  been  perfected,  they  allied  them- 
selves with  the  other  conspirators,  furnish- 
ed them  money  and  supplies,  and  appointed 
them  their  agents  to  locate  the  ground  In 
question  for  the  mutual  benefit  ot  all.  The 
court  held  them,  consequently,  chargeable 
with  notice  of  the  conspiracy.  Its  scope  and 
object,  and  all  that  the  co-consplrators  knew 
concerning  the  same.  This  proposltitm  Is 
vlgoroosly  combated  counsel  for  defend- 
ants. 

It  la  argued  by  counsel  tor  plaintiff  In 
support  of  tbe  decree  that  there  was  con- 
structive notice  by  reason  of  (1)  the  estab- 
lished agency  to  locate  tbe  ground,  and  (2) 
tbe  knowledge  of  facts  sufficient  to  put  upon 
Inquiry.  The  agent?  comprehended  the  lo- 
cation of  tbe  ground  In  question  and  neces- 
sarily Involved  an  examination  of  the  same 
for  mineral,  evidences  of  prior  location  by 
others,  If  any,  and  investigation  as  to  all 
the  facts  involved  in  a  valid  location.  At 
tbe  time  the  agents  were  possessed  of  full 
knowledge  of  the  rights  of  plaintiff.  The 
situation,  in  principle,  It  seems  to  us,  was 
the  same  as  If  tbe  agents  bad  been  employed 
to  purchase  tbe  ground  from  the  plaintiff 
for  tbe  joint  benefit  of  both  principals  and 
agents,  and.  In  effecting  tbe  purchase,  the 
agents  bad  practiced  a  on  plaintiff, 

of  which  he  was  entitled  to  comi^aln.  This 
would  seem  to  bring  the  case  squarely  within 
tbe  rule  laid  down  in  case  of  The  Distilled 
Spirits,  11  Wall.  356,  20  L.  Ed.  167,  the  lead- 
ing case  on  tbe  subject,  in  wbicb  It  was 
held  that  the  principal  was  bound  by  the 
agent*!  knowledge  ot  the  fraadulent  abstrac- 


tion of  the  spirits  without  tbe  payment  of 
tbe  tax. 

Counsel  for  appellants  argue  that  the  case 
at  bar  falls  within  one  of  the  exceptions  to 
the  rule  that  notice  to  the  agent  Is  notice  to 
the  principal,  viz.,  that  where  tbe  agmt  Is 
attempting  or  practicing  some  fraud  on  his 
principal,  or  is  occupying  some  adverse  posi- 
tion to  him,  the  presumption  that  be  In- 
formed his  principal  will  not  be  Indulged. 
2  Pom.  Eq.  Jur.  |  675  ;  31  Cyc.  1585;  Elec- 
tric Co.  7.  Hectrlc  Co.,  65  Fed.  341,  12  C 
O.  A.  643 ;  Am.  Surety  Co.  v.  Pauly,  170  U. 
S.  1^,  18  Sup.  Ct  552,  42  U  Ed.  977;  Bank 
V.  Thompson,  118  Fed.  798,  56  C.  a  A.  554. 
It  must  be  apparent  that  no  such  conclu- 
sion can  be  drawn  from  the  facts.  Tbe 
agents  were  practicing  no  fraud  on  tbe  prlo- 
clpals,  and  were  taking  no  adverse  position 
to  tbem.  The  fraud  was  practiced  on  the 
plaintiff,  and  the  agents  sought  to  give  tbe 
principals  tbe  benefit  of  the  same.  We 
therefore  hold  that  tbe  portion  of  the  orig- 
inal locators  and  owners  who  were  represent- 
ed In  the  location  of  the  Washington  claim 
by  tbe  other  portion  of  such  locators  were 
bound  by  the  knowledge  of  the  lattw  loca- 
tors. 

[5]  It  Is  urged  by  appellants  that  plain- 
tiff bad  abandoned  the  Sampson  location,  and 
hence  cannot  maintain  this  suit  Tbe  aban- 
donment, it  Is  claimed,  is  established  by  tbe 
evidence  that  plaintiff  knew  that  tbe  requir- 
ed acts  of  location  had  not  been  performed 
before  tbe  expiration  of  the  9(M3ay  period, 
and  still  failed  to  perform  the  same.  While 
such  failure  resulted.  In  a  forfeiture  as 
against  tbe  subsequent  qualified  locator.  It 
falls  far  short,  under  the  facts  In  this  case, 
of  establishing  abandonment  A  snfilci«it 
answer  to  the  argument  of  appellants  on 
this  point  Is  found  in  the  sixth  finding  of 
the  court  and  which  finds  support  In  the  evi- 
dence. Plaintiff  produced  evidence  that  Pil- 
key  was  claiming  that  be  was  progressing 
with  tbe  work  on  tbtf  claim  In  a  satisfactory 
manner,  and  that  plaintiff  was  misled  as  to 
tbe  facts  by  Pilkey,  and  that  possession 
would  have  been  resumed,  even  after  for^ 
feiture,  but  for  the  adverse  possess  on  by  tbe 
locators  of  the  Washington  claim.  This  proof 
the  court  evidently  believed  and  ao  found. 

[I]  Appellants  argue  against  tbe  decree  ob 
the  ground  that  the  grub-stake  contract  under 
which  the  Sampson  was  located  was  Incapa- 
ble of  specific  euforcement.  Tbe  contract 
provided  that  any  fraud  on  the  part  of  Pil- 
key should  result  in  a  forfeiture  of  his  one- 
third  Interest  to  plaintiff.  The  court  found 
that  his  Interest  In  the  Sampson  and  Wash- 
ington claims  was  so  forfeited.  It  Is  argued 
that  this  amounts  to  a  apedflc  perfonnaoce 
of  the  contract,  and  we  assume  that  it  does. 
Such  contracts  are  enforceable.  GtaDt 
Mallory  (0.  C-)  84  Fed.  861. 

It  Is  argued  tbat  this  contract  la  not  en- 
forceable because  of  lack  of  matuallty  ud 
insnfflciency  o£  ocnuldentioit.   W«  eoafaM 
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we  are  tinable  to  follow  the  argumoit  made. 
Tbe  contract  was  certain  In  terms,  and  the 
nbJectraatter  tbffleof  was  Identified  by  the 
location.  Tbe  consideration  was  certain  and 
evidently  satlBfactory  to  Pilkey  when  be 
nude  tbe  contract  We  see  no  reason  why 
tbla  contract  cannot  be  enforced  In  equity. 
Tbe  objection  that  Its  oiforcement  amounts 
to  the  mforcement  of  &  forfeltnre  is  not 
urged  tv  connsel. 

[7]  Appellants  convlain  of  tbe  failure  to 
make  31  llnd*Tigi  of  fact  requested  by  them. 
It  is  saffldent  to  say  that  tbe  court  could  not 
make  the  todli^  beotnse  tbey  would  be  in- 
consistent  with  the  findings  which  the  court 
did  make  upon  the  CnctB  adduced  at  the  trUiL 
The  same  may  be  said  in  regard  to  appel- 
lants' objection  to  the  findings  which  were 
made  by  the  court.  They  were  based  upon 
substantial  evidence,  and  will,  of  course,  not 
be  disturbed  In  this  court 

[I]  It  is  urged  lliat  plaintiff  never  had  any 
il^ts  under  tbe  Bampeon  location  by  reason 
of  the  fact  that  the  ground  was  prertously 
located  by  strangers  to  the  record  under  the 
name  of  tbe  San  Salvador.  An  exainination 
of  the  evldttice  discloses  the  fact  that  the 
alleged  San  Salvador  locators  merely  posted 
a  notice  of  location  on  the  ground.  The  no- 
tice or  Its  contents  does  not  appear.  No 
other  act  of  location  is  shown.  No  discovery 
of  mlnera],  no  work  on  tbe  ground.  The  al- 
locators  are  not  here  complaining.  It 
farther  appears  tbat,  when  the  Sampson 
notice  was  posted,  the  San  Salvador  notice 
was  removed  with  tbe  knowledge  of  at  least 
one  of  the  locators  of  the  latter.  No  objec- 
tion was  heard  from  either  locator.  Under 
Bu<^  circumstances,  it  would  seem  that  the 
tian  Salvador  may  well  be  treated  as  having 
no  legal  existence. 

[I]  It  is  argued  that  the  case  alleged  and 
tbe  case  proved  and  found  by  the  court  are 
two  entirely  different  cases,  and  that  cense- 
qnently  the  decree  was  erroneous.  This 
raises  an  Important  qu^tlon.  It  is  alleged, 
bi  substance,  that  Pilkey  after  posting  notice 
and  marking  on  tbe  ground  the  boundaries 
of  the  Sampson  claim  commeuced  to  sink  a 
shaft  as  required  by  tbe  local  laws,  and,  up- 
on Information  and  belief,  did  sink  the  same 
within  the  90-day  limit  There  is  proof  by 
at  least  one  witness  that  this  was  true.  But 
tbe  court  found,  In  effect,  it  was  untrue  un- 
der the  third  finding  of  fact  It  found  that 
Pllkey  was  induced  to  refrain  from  doing 
the  preliminary  requirements  necessary  with- 
in the  9a-day  period.  It  is  claimed  that 
this  finding  is  a  departure  from  the  allega* 
tloQS  of  the  complaint  It  is  In  form;  but 
la  it  In  substance?  We  tbink  not.  How  can 
it  be  material  to  defendants  whether  Pllbey 
ever  commenced  the  work  on  the  shaft  by 
reason  of  the  fraudulrait  conspiracy,  or  wheth- 
er, after  commencing,  he  refrained  from 
completing  the  same  by  reason  of  the  same 
conspiracy.  The  same  notice  to  defendants 
of  plaintUTs  claims  would  be  present,  and 


the  same  evldsuoe  would  be  relevant  in 
either  case. 

Ill]  It  is  further  alleged  that  it  was 
agreed  that  PUkey  should  transfer,  convey, 
and  deliver  possession  of  the  ground  to  the 
conspirators.  The  court  found  that  the  con- 
spiracy did  extend  to  the  delivery  of  posses- 
sion to  tbe  ccmapiratorB.  THie  court  thus 
found  one  of  the  essoitial  averments  to  be 
tru&  We  have  thus  a  case  pleaded,  proved, 
and  found  by  the  court  as  follows:  A  proa- 
pector  under  contract  posts  a  locatltm  no- 
tice and  Initiates  a  location.  He  Is  diarged 
with  the  duty  of  performing  the  several 
acts  of  location.  He  entos  into  a  fraudu- 
lent conspiracy  to  refrain  from  perfecthig 
the  location  and  to  cause  a  forfeiture  there- 
by. He  does  refrain  from  doing  said  acts, 
and»  upon  forfeiture,  delivers  possession  to 
the  conspirators.  This  certainly  makes  out 
a  case,  and,  irrespective  of  the  other  aUega- 
tiona  in  the  complaint,  mtitled  tbe  plaintiff 
to  the  relief  sought  It  cannot  be  contended 
that  there  la  any  departure  In  proofs  or 
findings  from  the  allegations. 

This  disposes  of  all  of  the  contentions  of 
appellants.  The  court  is  Indebted  to  coun- 
sel on  each  side  for  the  aid  furnished  by 
their  respective  briefs  which  are  unusually 
able  and  exhaustive. 

For  the  reasons  stated,  the  decree  ot  the 
lower  court  will  be  aflbined,  and  It  is  so 
ordered. 


POPE,  C.  j.,  and  McFIB,  WRIGHT,  and 
MECHEM,  JJ.,  concar.  ABBOTT,  J.,  hav- 
ing tried  the  case  below,  and  ROBERTS, 
J.,  not  having  heard  the  argument  did  not 
participate  in  this  opinion. 


NOTE. 
Complaint 

"Henry  Lockbart  a  resident  of  tbe  county  of 
Bernalillo  and  territory  of  New  Mexico,  by 
leave  ot  the  court  files  this,  his  amended  (sec- 
ond) bill  of  complaint  against,  and  complains 
of,  H.  C.  Leeds,  J.  A.  Johnson,  Julia  A.  John- 
son, his  wife,  J.  Q.  Wills,  Cbarlea  Pilkey,  Sam- 
uel Dunlap,  successor  In  interest  of  Frank  Fa- 
galy,  deceased,  the  heirs  and  leeal  representa. 
tives  of  Lee  Walker,  deceased]  William  B. 
Childers,  Edward  W.  Dobson.  and  Charles  Bon- 
aall,  receiver,  impleaded  with  tbe  said  defend- 
ants leave  of  court  first  had  and  obtainedl, 
alt  residents  of  the  said  county  of  Bernalillo, 
defendaota  in  this  cause,  ana,  humbly  com- 
plaining, shows  unto  your  honor  that  hereto- 
fore, to  wit,  on  the  seventh  (7)  day  of  May, 
1893,  a  certain  agreement  in  writing  bearing 
said  date  was  made  and  entered  into  by  and 
between  your  orator  and  one  Benjamin  John- 
son, by  the  name  and  description  of  Benj. 
Johnson,  with  tbe  defendant  Charles  S.  Pilkey, 
a  cop^  whereof  is  herewith  filed  and  marked 
'Exhibit  A,'  and  made  a  part  of  this  your  or- 
ator's bill  of  complaint,  wherein  and  whereby 
tbe  said  Pilkey  contracted  and  agreed  with  your 
orator  and  the  said  Benjamin  Johnson  to  enter 
into  a  copartnership  with  them  for  the  pur- 
pose of  discoveriOK,  locating,  and  operating 
mining  claims ;  and  it  was  thereby  cootiacted 
and  agreed  by  and  between  said  parties  that 
the  said  Pilkey  should  prospect  and  locate  tu6h 
vdns,  lodes,  or  placers  as  he  might  discover  or 
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know  the  existence  of,  containing  valuable  ores 
or  minerals,  in  the  name  and  for  the  joint  Ikq- 
efit  of  ail  the  said  parties  to  said  agreement  in 
the  proportion  of  one-thiid  interest  to  said  de- 
fendant Fillier,  and  an  undivided  two-thirda 
interest  to  your  orator  and  the  said  Benjamin 
Johnson.  And  your  orator  and  the  said  Ben- 
jamin Johnson  thereby  contracted  in  considera- 
tion of  the  premises  to  faniish  the  said  Pillcey 
at  their  expense  the  following  articles  and 
tools,  viz.;  Twenty-five  pounds  of  giant  pow- 
der, one  hundred  feet  of  fuse,  one  box  of  caps, 

one  hammer,    pounds  of  drill  steel,  and 

one  pick— and  when  be  should  have  aunk  or 
driven  a  shaft  or  tunnel  four  feet  by  six  feet 
from  ttie  lowest  level  of  the  surface  at  its 
mouth,  upon  such  vein  and  locality  as  should  be 
designated  by  them,  he  should  receive  in  addi- 
tion to  the  above  property  the  sum  of  thirty 
dollars  (^0),  leas  any  money  for  provisiona  or 
other  articles,  except  those  above  named,  which 
should  -be  furnished  to  him  by  them  prior  to 
the  completion  of  said  work ;  and  it  was  there- 
by further  contracted  and  agreed  that  said 
work  was  to  begin  within  20  d&ss  from  the 
date  of  said  agreement,  and  should  be  prose- 
cuted with  due  diligeoce  to  completion,  and  to 
tlie  satisfaction  of  your  orator  and  said  John- 
son, and  that  the  said  Pilkey  should  furnish 
them  from  time  to  time,  at  their  request,  eam- 
ples  of  all  ores  and  minerals  which  should  be 
discovered  or  be  taken  out  of  any  workings  by 
the  said  Pilkey ;  and  it  was  thereby  further 
contracted  and  agreed  that  it  should  be  at  the 
option  of  your  orator  and  the  said  Benjamin 
Johnson  to  continue  working  or  abandon  any 
claim  located  in  pnrsnance  of  said  agreement 
at  any  time  they  might  deem  proper,  and  that 
the  aatd  agreement  should  cootinue  in  force 
and  effect  for  one  year  from  its  date,  and  that 
all  discoveries  or  locations  made  daring  that 
time  by  the  said  Pilkey  should  be  included  and 
covered  by  said  agreement,  and  ft  was  thereby 
further  contracted  and  agreed  that  the  said 
Pilkey  should  have  no  power  to  create  aoy  debt 
or  make  any  contracts  binding  the  aaid  other 
parties  unless  by  them  in  writing  authorized 
80  to  do,  and  that  any  concealment  bj  or  on  the 
part  of  the  said  defendant  Hikey  of  any  discov- 
ery by  him  made  or  failure  upon  bis  part  to  lo- 
cate any  valuable  mineral  claim  or  claims  for 
the  purpose  of  evading  the  terms  of  said  agree- 
ment, and  defrauding  your  orator  and  the  said 
Benjamin  Johnson,  should  work  a  forfeiture  of 
any  right  or  interest,  direct  or  indirect,  that 
the  said  Pilkey  might  have  or  afterwards  ot>- 
tain  to  and  for  tb«  benefit  of  your  orator  and 
the  said  Benjamin  Johnson. 

"And  your  orator  further  states  that  the 
agreement  aforesaid  was  duly  subscribed,  execut- 
ied,  and  delivered  by  and  between  the  said 
parties  tliereto  and  your  orator,  and  the  said 
Benjamin  Johnson  then  and  there  delivered  the 
9aid  articles  and  provisions,  and  paid  the  mon- 
ey, and  divers  other  sums  of  money  to  and  f^r 
the  said  Pilkey,  and  in  all  respects  kept  and 
performed  the  terms  of  the  aaid  agreement  ui>- 
on  their  part,  and  were  at  all  times  thereafter 
ready  and  wiiling  and  offered  so  to  do. 

"xonr  orator  further  states  that  at  and  prior 
to  the  date  of  said  agreement  the  said  parties 
thereto  had  knowledge  and  information  of  the 
existence  of  valuable  mineral  deposits  in  the 
northeasterlv  portion  of  the  said  county  of 
Bernalillo,  in  tlie  vicinity  of  the  town  called 
Cochiti,  and  It  was  their  purpose  In  pursuance 
of  said  agreement  that  the  said  Pilkey  should 
prospect,  search  for,  discover,  locate,  and  ac- 

?iuire  title  to  and  hold  possession  of  the  same, 
or  their  joint  use  and  benefit,  in  the  proportion 
and  upon  the  terms  therein  set  forth. 

"And  your  orator  further  states  that  under 
And  in  pursuance  of  the  terms  of  said  agree- 
ment the  defendant  Pilkey  did  thereafter  pro- 
•cped  to  the  aforesaid  portion  of  said  county,  and 
did  on  or  prior  to  the  tenth  (10th)  day  of  July, 
1893,  find  and  diaoover  a  certain  valuable  inln- 


eral-beariiuF  lead,  lod^  letee.  rein,  ot  depotit, 
bearing  gold  and  rilvar,  and  did  then  and  tbtn 
enter  upon  and  take  actual,  full,  and  peaceable 
possession  of  fifteen  hundred  (1,500)  linear  feet  of, 
on,  and  along  the  said  mineral-bearing  lead,  vein, 
or  deposit,  and  aso  of  three  hundred  (300)  feet  of 
surface  ground  along  and  on  each  side  of  sud 
fifteen  hundred  (1,600)  feet,  which  was  necessary 
and  ctmvenient  for  the  mining  and  working  of 
said  mineral  deposit,  which  are,  respective!;, 
more  particularly  identified  and  described  in  tbe 
notice  hereinafter  mentioned  and  posted  there- 
on by  aaid  Pilkey,  and  which  is  referred  to  tad 
made  a  part  of  thfa  Ull  for  a  more  particutar 
description  for  and  on  behalf  of  jonr  orstw 
and  said  other  parties  to  the  said  agreement  u 
claimants,  discoverers,  and  locators  of  the  same, 
under  and  in  pursuance  of  the  terms  said 
agreement. 

"And,  as  evidence  of  said  discovery,  claim, 
and  possession,  the  said  Pilkey  then  and  there 

Eiosted  In  a  conspicuous  place  uj>on  said  lead, 
od,  ledge,  vein^  or  deposit,  bearing  mineral, 
a  notice  of  location  and  possession  thereof,  bear- 
ing the  said  date,  a  copy  whereof  is  herewitb 
filed  marked  'Exhibit  B,*  and  made  a  part  of 
this,  your  orator's,  bill  of  complaint,  ana  mark- 
ed tiie  boundaries  of  said  claim  upon  tbe  grouod 
in  such  manner  that  the  same  could  be  readily 
traced,  and  thereafter  transmitted  to  your  or- 
ator and  the  said  Benjamin  Johnson,  at  their 
request,  samples  of  oi«  and  minerals  by  hint 
taken  and  extracted  from  the  said  mmersl- 
bearing  lode,  lead,  or  ledge  so  bv  him  discovered 
and  taken  possession  of  as  before  stated,  and 
did  thereafter,  in  pursuance  of  the  directioo  of 
yonr  orator  and  the  said  Benjamin  Johnson, 
commence  to  sink  a  shaft  or  cot  up  said  mia- 
eral-bearing  lode  or  ledge  to  the  depth  of  ten 
feet  from  the  lowest  nm  thereof;  and  your 
orator  Is  informed  and  believes,  and  so  states, 
that  he  did  so  sink  such  shaft  or  cut  thereupon 
to  mineral  in  place,  disclosing  a  large  and  val- 
uable deposit  of  gold  and  silver  bearing  ore  ia 
place  within  less  than  90  days  from  the  time 
of  taking  possession  of  aaid  lode  or  ledge  at 
aforesaid ;  and  your  orator  states  that  they  the 
said  discoverers,  locators,  and  claimantB  of 
said  mineral-bearing  lode,  or  ledge,  not  then 
knowing  whether  said  mineral  claim  was  eito- 
ated  upon  public  domain  of  the  United  Stat«$ 
and  was  free  and  open  to  location  under  the 
mining  laws  of  tbe  United  States,  performed 
the  required  acts  of  location  under  aaid  laws 
and  the  laws  of  this  territory,  and  were  ready, 
able,  and  willing  In  all  things  to  comply  there- 
with, and  woold  have  so  done  except  for  tbe 
wrongful,  fraudulent,  and  unlawfal  acts  of  tiw 
defendants  hereinafter  mentioned. 

"Further  cranplaining,  yonr  orator  shows  nn- 
to  your  honor  that  on  or  atwnt  October  I,  ISOSv 
the  defendant  Pilkey,  while  so  in  possession  of 
said  lead,  lode,  or  ledge,  under  and  in  pnrsnance 
of  said  agreement,  wrongfully  and  frauduleutlj 
conspired,  combined,  and  confedeiated  with  tbe 
said  defendant,  H.  G.  Leeds,  J.  A.  Johnson, 
Frank  Fagaly,  and  Lee  Walker  to  defraud  your 
orator  and  the  said  Benjamin  Johnson  of  their 
interest  in  and  title  to  the  said  mine  and  min- 
erals discovered  and  possessed  by  them  as  afore- 
said, and  of  which  tbe  said  Pilkey  as  the  part- 
ner of  and  co-owner  with  yonr  orator  was  ib'-n 
in  possession  under  the  agreement  aforesoiii. 
and  In  pursuance  of  aaid  conspiracy  and  coq- 
federatioD,  on  to  wit,  October  1,  3893,  the  pre- 
cise date  wbenof  being  unknown  to  your  or 
ator.  an  agreement  was  made  and  entered  into 
by  the  defendants  Fagaly,  J.  A.  Johnson,  Walk- 
er, and  Leeds,  the  defendant  Julia  Johnson  M- 
ing  a  party  to  and  having  some  interest  apd-^r 
the  said  agreement,  and  the  defendant  Pilkey 
being  a  party  thereto,  by  which  it  was  agreed 
that  the  aaid  Pilkej  In  violation  and  fraod  « 
the  rights  of  your  orator  in  and  to  the 
mine  of  which  he  was  then  in  possesMOO  a» 
aforesaid  by  him  discovered  and  held  under  ni'i 
agieement  should  transfer,  convert  and  dehftr 
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possession  of  nid  mioe  to  the  last-named  de- 
feodaats  without  the  knowledge  or  consent  of 
roar  orator  and  the  said  Johnson,  and  that 
they  should  do  and  perform  all  other  acts  deem- 
ed necessary  for  that  purpose;  and  complain- 
sDt  states  that  the  said  defendant  Pilkey  by 
an  instnnnent  in  writing,  the  precise  terms  of 
which  are  unknown  to  complainant,  the  same 
being  in  the  pouession  of  the  said  defendants 
or  some  of  tnem,  sold,  tranaferred.  and  con- 
Teyed  to  the  defendants  Faealy,  J.  A.  Johnson, 
Leeds,  and  Walker  an  nndivided  four-fifths  in- 
terest io  said  mine  and  mineral,  the  said  Pilkey 
retaining  an  undivided  one-fifth  interest  there- 
in, wtUch  was  conveyed  to  said  Walker  by  said 
iastrument  and  by  him  held  in  secret  trust  for 
said  Pilkey,  aod,  in  pursuance  of  said  fraudu- 
Itnt  combination  and  conspiracy,  the  defendant 
Frank  Fagaly,  J,  A.  Johnson,  Lee  Walker,  and 
n.  C.  Leeds,  together  with  the  defendant  J.  Q. 
Wilis,  caused  and  procured  the  defendant  Pilkey 
to  stop  work  upon  said  mine  under  said  agree- 
ment, and  to  fail  and  neglect  to  record  said 
location  notice  so  bv  him  posted  thereon  as 
aforesaid,  and  the  stud  defendants  or  some  one 
of  them  wrongfully  removed  said  location  no- 
tice from  said  claim,  and  aald  defendants  cov- 
ered up  and  concealed  the  said  workings  there* 
on  heretofore  done  and  performed  by  the  de- 
fendant Pilkey,  as  aforesaid,  and  by  collusion 
with  the  said  Pilkey,  and.  without  the  knowl- 
edge or  consent  of  your  orator  and  the  said 
Johnson,  entered  Into  and  upon  the  said  lead, 
lude,  ledge,  and  deposit  bearing  gold  and  silver, 
and  upon  the  said  parcel  of  surface  ground,  in- 
cluding the  same,  mentioned  and  described  in 
the  said  location  notice,  and  known  as  the 
'Sampson  mine/  and  denied  and  still  denies 
that  your  orator  had  or  has  any  Interest  there- 
in, and  thereafter,  having  so  procured  the  poa- 
session  of  the  same,  the  said  defendants  in  pur- 
suance of  said  confederacy  caused  to  be  posted 
upon  said  mine  a  location  notice,  and  filed  the 
fame  for  record  in  the  office  of  the  recorder  of 
said  county,  on  to  wit,  December  13,  1S93,  and 
caused  the  same  to  be  recorded  la  Book  £),  p. 
576.  of  Mining  Records,  a  copy  whereof  is  here- 
with filed  and  marked  'Exhibit  C,*  and  made  a 
part  of  this  bill,  and  thereby  the  said  defend- 
ants claim  to  have  located  the  said  lode  or 
ledge  bearing  gold,  silver,  and  other  minerals, 
so  first  discovered,  located,  and  held  by  the 
said  Pilkey  for  the  benefit  of  himself,  your  or- 
ator, and  the  said  Benjamin  Johnson,  and  de- 
scribed by  Um  in  the  said  location  notice  by 
him  tbereon  posted  as  aforesaid  aa  the  'Samp- 
son Mine,*  for  the  benefit  of  themselves  as  lo- 
cators under  the  mining  laws  of  the  United 
States,  and  called  and  designated  the  same  as 
the  'Washington*  lode;  ana  it  waa  agreed,  in 
pursuance  of  said  confederacy  and  for  the 
purpose  of  concealing  from  your  orator  the  in- 
terest of  said  Pilkey  in  the  said  pretended  loca- 
tion, that  each  of  the  four  last-named  defend- 
ants should  be  entitled  to  a  one-fiftb  interest 
in  said  mine,  and  the  said  Pilkey  should  be 
entitled  to  the  remaining  one-fifth  interest,  but 
that  the  said  last-named  interest  should  be 
claimed  and  held  by  said  Walker  in  trust  for 
said  Pilkey. 

"Tour  orator  farther  states  that  the  said 
Benjamin  Johnson  has  conveyed  to  him  nil  his 
said  interest  In  and  to  the  said  Sampson  loca- 
tion and  mine,  and  your  orator  has  become 
and  now  is  the  owner  of  the  title  and  interest 
of  said  Benjamin  Johnson.   •   ♦  • 

"Tour  orator  avers  that  by  virtue  of  said 
prior  diacovery,  possession,  workine,  and  loca- 
tion of  said  mine  hy  the  said  Pilkey,  acting 
under  tiie  agreement  before  mentioned,  your 
orator  became  and  now  is  equitably  entitled  to 
the  said  gold,  silver,  and  tnmeral  therein  con- 
tained, and  In  equity  and  in  good  oonscieooe 
baa  a  prior  and  paramount  right  and  title  In 
and  to  the  same  as  against  the  said  defendants 
or  any  or  eithw  of  them.  Tour  orator  further 
state*  that  the  respectlTe  defendants  Wills, 


Childera,  Dobson,  and  Dnnlap  claim  some 
right  or  interest  in  and  to  the  said  pretended 
mining  location  called  and  known  as  the 
'Washlnston  mine'  derived  under  or  through 
some  of  the  other  aaid  defendants,  bat  your 
orator  states  that  the  said  Wills  and  the  said 
Leeds.  J.  A.  Johnson,  Julia  Johnson,  Fagaly 
and  Walker,  and  each  of  the  defendants  here- 
in, at  and  prior  to  the  time  of  acquiring  any 
interest  In  said  mine  bad  full  knowledge  and 
notice  of  the  rights  of  your  orator  and  Benja- 
min Johnson  in  and  to  the  said  mineral  de- 
posit, and  of  their  agreement  with  the  said 
Pilkey  hereinbefore  mentioned.   •   •  • 

"Tour  orator  further  states  that,  after  the 
removal  by  the  said  defendants  of  the  said  lo- 
cation notice  posted  as  aforesaid  by  said  Pil- 
key of  the  said  Sampson  mine,  a  copy  whereof 
was  procured  by  your  orator,  of  which  'Ex-  « 
bibit  C*  filed  herein  is  a  copy,  and  the  same 
was  recorded  in  the  office  of  the  recorder  ol! 
said  county  of  Bernalillo  on  December  9,  1893, 
in  volume  F  of  Mining  Records  of  said  county 
at  folio  seven  (7).  Tour  orator  states  that  by 
virtue  of  the  premises  be  became  and  was,  and 
now-  is,  the  equitable  owner  of  the  said  miner- 
al-bearing Teui,  lead,  lode,  and  deposit  here- 
inbefore described,  and  of  the  gold  and  silver 
ores  therein  contained,  so  discovered  possessed 
and  located  by  the  said  Pilkey  under  the  said 
agreement,  and  is  equitably  entitled  as  against 
the  said  defendants  to  the  possession  and  en- 
joyment of  the  same  and  to  the  preferential 
right  to  acquire  the  legal  title  to  the  same 
from  the  United  States,  and  that  the  said 
pretended  location  thereof  under  the  name  of 
the  Washington  mine  by  and  in  the  names  of 
the  defendants  Leeds,  J,  A.  Johnson,  Fagaly, 
end  Walker  was  and  is  wholly  inoperative  and 
void,  and  that  the  said  defendant  Charles  Pil- 
key, by  reason  of  his  participation  in  the  said 
frandulent  conapiracy.  combination,  and  acts 
with  the  aaid  defendants,  under  and  in  pur- 
suance of  your  orators  said  agreement  with 
him,  has  forfeited  all  right  or  interest  direct  or 
indirect  in  and  to  the  said  Sampson  mine,  and 
your  orator  is  equitably  the  owner  of  and  en- 
titled to  the  same,  and  your  orator  had  well 
hoj>ed  that  the  defendant  would  recognize  bis 
prior  right  and  title  In  and  to  the  same',  and 
surrender  the  possession  to  the  same  and  re- 
lease all  claim  thereto  to  your  orator,  and 
now  BO  it  is  that  the  said  defendant,  except- 
ing said  defendant  Bonsall  aa  receiver,  com- 
bining and  confederating  together  as  aforesaid 
give  out  and  claim  In  speeches  that  the  said 
pretended  location  and  location  notice  of  the 
said  alleged  Washington  lode  by  the  said  de- 
fendants waa  and  is  a  valid  location  against 
your  orator,  and  that  your  orator  has  no  title 
or  interest  in  and  to  the  aald  mine,  bearing 
gold,  silver,  and  other  minerals  'so  discovered, 
possessed,  and  located  as  the  Sampson  mine, 
by  the  defendant  Pilkey  as  hereinbefore  set 
forth,  and  refused  to  permit  your  orator  to  en- 
ter upon  the  said  property,  or  to  work  the 
same,  or  to  exercise  any  acts  of  possession  or 
ownership  thereon;  and  defendants  respective- 
ly claim  title  to  said  .  mining  property  'under 
and  by  virtue  of  said  transfer  and  conveyance 
from  said  Pilkey  and  said  pretended  location 
of  said  Washiugton  lode  hereinbefore  mention- 
ed. • 

"Tour  orator  therefore  prays  that  the  said 
H.  C.  Leeds,  J.  A.  Johnson,  Julia  A.  Johnson, 
his  wife,  and  J.  Q.  Wills,  Charles  Pilkey, 
Samuel  Dunlap.  the  heirs  and  legal  reprenen- 
tatives  of  the  said  Lee  Walker,  deceased,  Wil- 
liam B.  Cfaildera.  Edward  W.  Dobaon.  and 
Charles  Bonsall,  receiver  as  aforesaid,  be  rc- 
quirpd  to  full,  true,  and  perfect  answer  make 
to  all  and  singular  the  allegations  Of  tblryour 
orator's  second  amended  bill  of  complaint  but 
without  oath,  their  respective  answer  under 
oath  being  hereby  waived,  and  that  a  receiver 
he  appointed  to  take  possession  of  the  said 
lead,  lode,  ledge,  or  deposit  bearing  cold,  silver 
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and  other  metala  sltnated  vittiin  the  mining 
claim  or  location  In  the  Cochiti  minine  dis- 
trict, Bernalillo  connty,  N.  M.,  called  and 
known  aa  the  'Sampaon*  mine,  and  mentioned 
and  described  in  toe  location  notice  thereof, 
made  hj  Charies  Pilkey,  Benjamin  Johnson, 
and  Henry  Lockhart,  dated  July  10,  1893,  and 
recorded  in  TOlume  &  of  Minmg  Records  of 
said  county,  at  folio  7,  od  DeceiAber  9,  1893, 
to  keep  and  hold  poBsession  thereof  antil  the 
further  order  of  this  court,  and  that  the  s^id 
tninsfer  and  conveyance  executed  br  said  Pil- 
key to  said  Fagaly,  Leeds,  J.  A.  Johnson,  and 
Walker  be  decreed  fraudulent  and  void  as 
against  your  orator,  and  that  the  same  be  can- 
celed and  annulled,  and  that  the  location  and 
locatiMt  notice  of  tiie  aald  Washini^on  lode  by 
and  in  the  name  of  Frank  Fagaly,  Lee  Walker. 
*  H.  0.  Leeds,  J.  A.  Johnson,  be  decreed  to  be 
Toid  and  of  no  effect  as  against  your  orator, 
and  that  the  said  defendants  be  enjoined  from 
minlntr,  working,  or  remoTinK  froza  the  said 
Washington  lode  any  ore  or  mineral,  and  that 
your  orator  be  decreed  to  be  the  equitable  own- 
er of  the  ssid  ore  and  mineral  contained  there- 
in and  entitled  to  the  prior  and  preferential 
right  to  acquire  the  legal  title  thereto  from  the 
United  States  by  vlrtae  of  said  prior  descov- 
ery  and  appropriation  thereof  by  said  Pilkey, 
and  for  such  other  and  further  relief  as  may 
be  cQuitaUe  and  proper  in  the  premises. 

"And  your  orator  prays  aa  by  his  oricbuU 
tdll  of  complaint  he  nas  already  prayed." 

Findings  of  the  Court  Below. 
And  thereafter,  on,  to  wit,  the  23d  day  of 
Mardi,  1907,  there  was  filed  in  the  office  of 
the  clerk  of  the  said  court,  in  said  cause,  the 
finding  of  the  court  hi  the  words  and  figures 
following,  to  wit: 

"Henry  Lockhart  v.  The  Washington  Gold  and 
Silver  Mining  Ck>.  et  al.  No.  3,888. 

"1.  On  the  Tth  day  of  May,  1893.  the  de- 
fendant Chsries  Pilkey  entered  Into  a  contract 
in  writing  with  Henry  Lockhart,  the  plaintiff, 
and  one  Benjamin  Johnson,  whereby  said 
Lockhart  and  Johnson  were  to  furnish  certain 
provisions,  supplies,  money,  and  tools  to  said 
Pilkey  during  the  term  of  said  contract,  which 
was  one  year  from  the  date  thereof.  Br  the 
terms  of  said  contract,  and  for  the  considera- 
tion therein  named,  the  said  Pilkey  was  to 
prospect  for,  discover,  and  duly  locate,  under 
and  in  accordance  with  the  mining  laws  of  the 
United  States  and  of  the  territory  of  New 
Mexico,  in  the  joint  names  and  for  the  joint 
benefit  of  said  Lockhart  and  Johnson,  by  the 
said  Pilkey,  any  veins,  lodes,  ledges,  or  de- 
posits of  mineral-bearing  rock  containing  pre- 
cious metals  that  might  be  found  by  said  Pil- 
key in  a  certain  designated  portion  ot  Berna- 
lillo county,  N.  M.,  dnrlng  the  term  of  said 
contract.  Pilkey  was  to  furnish  to  said  Lock- 
hart and  Johnson  samples  of  ore  taken  from 
any  vein  of  mineral  discovered  and  appropriat- 
ed under  said  contract.  In  order  that  its  value 
might  be  determined;  and  any  fraud  PUkey 
was  to  forfeit  his  share,  which  was  to  be  one- 
third  in  any  mine  discovered  and  located. 

"2.  In  pursuance  of  said  contract,  Pilkey  did 
on  the  10th  day  of  Jane,  1893,  In  said  desig- 
nated section  of  Bernalillo  county,  discover  on 
the  open,  unappropriated  public  mineral  lands 
of  the  United  States  a  certain  vein,  lode,  ledge, 
or  deposit  of  mineral-bearing  rock  in  place, 
bearing  gold  and  silver,  and  did  then  and  there 
enter  into  the  possession  of  and  appropriate  the 
same,  tof:ether  with  the  lawful  surface  ground, 
for  the  benefit  of,  and  in  the  name  of,  said  Lock- 
hart and  Benjamin  Johnson  and  himself,  the 
said  Plllny,  and  did  post  thereon,  In  accordance 
with  law,  the  said  vein  and  surface  ground 
bein?  then  open,  unappropriated  mineral  land  of 
the  United  States,  a  location  notice  of  the  same 
as  a  minlog  detm,  duly  signed  by  the  said  Lock- 
hart, Johnson,  and  Pilkey  as  locators,  and 
named  and  known     the  *»ampson  mine.'  And 


said  Pilkey  commenced  to  do  tbe  preliminaiy 
work  on  said  Sampson  claim  required  by  law  to 
be  done  on  mining  claims  within  90  days  from 
the  location  ot  the  aame,  bat  did  not  finish 

such  work. 

"3.  And  thereafter,  and  prior  to  the  oomple 
tioo  of  the  prelitoinary  work  and  reqnirementa 
necessary  to  perfect  said  Sampson  location,  and 

Srior  to  the  expiration  ot  the  time  limited  hj 
iw  within  which  a  discovered  and  appropn* 
ated  vein  of  mineral,  together  with  the  snrfsce 

firound,  fs  required  to  be  perfected  as  to  its 
ocatioa  by  disclosing  mineral  In  place  in  the 
vein  or  deposit  at  least  10  feet  below  the  sur- 
face of  the  ground,  by  staUng  and  monument- 
Ing  said  claim  or  location,  and.  by  recording 
a  copy  of  the  posted  notice  of  Iocati<m  in  the 
proper  office,  the  said  Pilkey  conspired  and  con- 
federated with  the  said  defendants  Levi  Walker 
and  Frank  Fagaly  to  defraud  said  Lockhart, 
the  plaintiff,  and  Benjamin  JcAnsm  of  their 
interest  in  and  titie  to  said  Sampwm  mining 
claim,  and  frauduluiUy  and  secretly,  without 
the  knowledge  or  consent  of  said  Lockhart  and 
Benjamin  Johnson,  to  acquire  end  vest  in  them- 
selves the  title  of  and  interest  in  said  Sampsoa 
mining  claim.  The  said  Pilkey,  by  the  terms  of 
said  fraudulent  conspiracy,  was  to  secretly,  and 
without  the  knowledge  or  consent  of  said  Lock- 
hart and  Johnson,  nil  and  n^lect  to  complete 
the  preliminary  requirements  necessary  by  law 
to  be  completed  within  90  days  from  the  date 
of  the  locstion  of  said  claim,  and  to  permit  ssid 
claim  to  be  forfeited  and  to  become  public  do- 
main, and  was  to  deliver  possession  of  ssid 
claim  and  vein  and  surface  ground  in  due  time 
to  the  said  co-consptrators,  so  that  the  legal  ti- 
tle to  the  same  nught  be  lecretJr  acqnired  by 
the  parties  to  said  conspiracy. 

"4.  Subsequently  to  the  formation  of  said 
fraudulent  confederation  and  conspiracy  on  tbe 
part  of  said  Pilkey,  Walker,  and  Famly,  bat 
prior  to  the  10th  day  of  October,  1898,  or  the 
expiration  of  90  days  from  the  loieatlon  of  said 
mining  claim,  and  during  the  ptogreas  of  ssid 
confederation  and  conspiracy,  the  said  defend- 
ants H.  0.  Leeds,  James  Q.  Wilts,  and  J.  John- 
son, by  J.  A.  Johnson,  her  fanstiand  and  tgeat 
in  this  transaction,  entered  into  an  agreement 
with  said  Pilkey,  Walker,  and  Fagaly  by  whlA 
they  understooK  to  fnniisb  money  and  other 
assistance,  and  did  so  famish  such  money  sad 
other  assistance  to  them,  the  said  Pilkey,  Fag- 
aly, and  Walker  for  the  purpose  of  locating  ai^ 
perfecting  nilnliig  claims  in  the  dfatrict  in  which 
said  Sampson  claim  was  located,  for  the  bene- 
fit and  as  the  property  of  the  above-named  pB^ 
ties  to  said  agreement,  and  particalariy  whit 
was  represented  to  them  by  the  said  EMlker, 
Walker,  and  Fagaly  as  a  rich  mineral  deposit 
which  was  in  fact  the  Sampson  claim,  although 
it  was  not  affirmatively  established  by  tbe  evi- 
dence that  Its  name  was  then  made  Knows  to 
Uiem,  or  that  they  had  actual  knowledjte  of  tlM 
rights  of  the  said  Lockhart  and  Benjamin  John- 
son in  the  premises  before  the  completion  of  tlie 
conspiracy,  October  23,  1893,  by  posting  ol 
the  location  notice  of  the  Washington  mine  oa 
the  Sampson  claim.  And  thereby  tiiey  author 
ized  the  said  Pilkey,  Walker,  and  ngaly  to 
use  their  names  in  location  notices,  and  is 
their  behalf  to  do  all  the  acts  necessary  to  lo- 
cate and  perfect  mining  claims  in  said  distnet. 
including  said  Sampson  claim. 

"6.  In  pursuance  of  said  fraudulent  conBpI^ 
acy,  the  said  Pilkey  concealed  from  said  Lock- 
hart and  Benjamin  Johnson  what  he  knew  u 
to  the  value  of  ssid  Sampson  mining  claim,  and 
especially  what  he  and  his  co-conspirators,  io 
tual  and  constructive,  knew  in  relation  to  the 
result  of  an  assay  of  certain  samples  of  oiM 
which  in  September.  1890,  he  and  said  FviiJ 
took  from  said  Sampson  claim,  without  tK 
knowledge  or  consent  of  said  Lockhart  and 
Benjamin  Johnson,  and  which  assay  indicate 
great  value  in  said  Sampson  vein  or  lode,  and 
concealed  all  things  tondiiiig  said  owspincfi 
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its  existence,  parpoee,  and  progress,  and  wltfa 
the  knowledge  of  his  said  co-conapintOTB,  ac- 
tual or  constractive,  failed  and  neglected  to  do 
and  perform  folly  the  acts  and  reaulrements  pre- 
scribed hj  law,  abore  mentioned,  in  order  to 
perfect  said  Sampson  location,  and  failed  and 
neglected  to  have  recorded,  as  required  by  law, 
a  copy  of  aald  posted  location  notice  of  aaid 
Sampson  mining  claim. 

"6.  The  aaid  plaintiff  and  Benjamin  Johnson 
(ul^  performed  the  said  contract,  dated  May 
7,  18^,  on  their  part,  except  so  far  as  they 
were  prevented  by  the  said  Pilliey  from  so  do- 
ing, and  were  ready  and  willing  to  perfect  said 
Sampson  mining  locati(»i  within  the  time 
limited  by  law,  and  to  prevent  ita  forfeiture 
by  completing  the  necessary  legal  requirements, 
and  would  have  done  so  prior  to  the  expiration 
of  the  time  limited  by  law.  but  for  the  wrongful, 
frandoleDt,  and  unlawful  acta  and  concealments 
of  said  conspirators,  and  would  have  resumed 
possession,  after  the  expiration  of  said  time,  for 
the  purpose  of  completing  said  requirements, 
and  thus  preventing  the  forfeiture  of  said  min- 
ing claim,  but  for  tibe  adverse  iK»sesaion  of  the 
same  by  said  conspirators. 

"7.  On  or  about  the  10th  day  of  October, 
ISJ^  and  prior  to  the  23d  day  of  October, 
1893,  satd  Filkey,  In  pursuance  of  said  fraudu- 
lent conspiranr,  delivered  said  Sampson  mining 
claim,  and  said  vein  and  surface  ground  com- 
prising the  same,  without  the  knowledge  or  con- 
sent of  said  plaintiff  and  Benjamin  Johnson,  to 
bis  said  eo-otmulraton.  or  to  some  one  or  more 
of  them  for  the  benefit  of  all  of  them,  and 
placed  them  in  complete  possession  of  the  same ; 
and  thereafter,  on  the  23d  day  of  October.  1893, 
said  Frank  Fagaly.  being  so  in  iKwsession  of 
said  Sampson  mining  claim  for  himself  and  for 
and  on  nehalf  of  his  co-conspirators,  H.  O. 
T^peds,  J.  A.  Johnson,  Julia  Johnson,  Levi 
\\'alker,  Charles  Pilkey,  and  James  Q.  Wills, 
did  post  a  location  notice  on  said  vein  and 
surface  ground  previously  located  as  the  Samp- 
son, and  in  said  location  notice  named  the  same 
the  Washington  mining  claim,  and  signed  to 
said  location  the  names  of  four  of  the  said  con- 
spirators, viz.,  H.  C.  Leeds,  J.  Johnson,  Levi 
Walker,  and  Frank  Fagaly,  but  the  actual, 
beneficial  ownership  in  said  Washington  min- 
ing claim,  as  agreed,  and  understood  between 
said  conspirators  prior  to  and  at  the  time 
of  said  location,  was  as  follows :  Said  Levi 
Walker  was  to  hold  the  legal  title  to  two-fifths, 
one-fifth  for  himself  and  one-fifth  in  secret  trust 
for  said  Charles  Pilkey,  said  H.  0.  Leeds,  said 
J.  J<din8on,  and  said  Fagaly  were  each  to  hold 
the  legal  title  to  one-fifth,  but  each  to  so  hold 
only  three-twentieths  for  himself,  and  each  to 
hold  one-twentletb  in  secret  trust  for  said  James 
Q.  Wills. 

"8.  Said  Benjamin  Johnson  duly  conveyed 
his  interest  In  said  vein  and  surface  ground  and 
Sampson  mining  claim  to  plaintiff  Henry  Lock- 
hart  prior  to  the  institution  of  this  suit. 

"9.  One  T.  S.  Austin  has  acquired  since  the 
institution  of  this  suit  an  interest  with  and  un- 
der said  plaintiff  in  said  Sampson  mining  claim. 

"10.  All  of  said  original  defendants,  Levi 
Walker,  Frank  Fagaly,  II.  C.  Leeds,  J.  A. 
Johnson,  Julia  Johnson,  Charles  Pilkey,  and 
James  Q.  Wills,  held  their  respective  interests 
in  said  Washington  mining  claim  and  location 
at  the  time  of  the  institution  of  this  suit,  and 
by  various  conveyances  and  mesne  conveyances 
and  the  operation  of  law  and  title  of  each  and 
every  of  said  last-named  defendants  baa  be- 
come, pendente  lite  and  with  knowledge,  vested 
in  the  defendants  the  Washington  Qold  &  Sil- 
ver Mining  Company,  a  corporation,  and  M.  P. 
Stamm. 

"From  the  facta  found,  the  court  deduces 
these  contusions  of  law: 

"First.  The  interest  of  the  defendant  Pilkey 
in  the  property  called  and  known  as  the  Samp- 
son mine,  and  later  the  Washington  mine,  was 
torfeited  to  and  became  the  property  <^  the 


plaintiff,  Henry  Lockhart,  and  Benjaaiin  John- 
son >mder  the  terms  of  his  agreement  with  them. 

"Second.  The  defendant  Leeds,  Wills,  and 
Julia  Johnson,  through  associating  themselves 
with  the  defendants  Pilkey,  Fagaly,  and  Walk- 
er, and  aiding  them  in  the  conspiracy  to  obtain 
said  property,  as  it  is  found  they  did,  became 
co-conspiraton  with  them,  and  had  constructive 
knowledge  of  all  that  was  done  by  them  in  fur- 
therance of  the  conspiracy,  and  all  they  knew 
In  relation  to  the  subject-matter  thereof,  and  in 
equity  no  one  of  the  six  obtained  any  interest 
in  said  property  as  against  the  plaintiff  Henry 
Lockhart  and  Benjamin  Johnson. 

"Third.  The  plaintiff  Henry  Lockhart  became 
and  is  the  equitable  owner  of  said  property ; 
and  the  present  defendants  are  in  equity  the 
holders  of  the  title  and  possession  thereof  for 
him  as  trustees  exmaleficio  by  succession  to 
the  legal  title  thereof  fraudulently  obtained  by 
the  on^ial  con^irators. 

'Ira  A.  Abbott,  Judge  Second  District" 

And  thereafter,  on  to  wit,  the  28th  day  of 
January,  1907,  there  was  entered  of  record  in 
the  office  of  the  cleilt  of  said  court,  in  said 
cause,  the  Bnal  decree,  which  said  decree  is  In 
tbe  words  and  figures  following,  to  wit: 

"In  the  District  Court  of  the  Second  Judicial 
District  of  the  Territory  of  New  Mexico,  Sit- 
ting Within  and  for  the  County  of  Bernalillo. 

"Henry  Lockhart  v.  The  Washington  Gold  & 
Silver  Mining  Co.  et  al.    No.  3,888. 

"This  cause  coming  on  to  be  heard  on  the 
original  bill  61ed  by  the  plaintiff  against  tbe 
original  defendants,  Levi  Walker,  Frank  Fag- 
aly, Charies  Pilkey,  H.  C.  Leeds,  J.  A.  John- 
son, and  Julia  Johnson,  his  wife,  James  Q. 
Wills,  Charles  Bonsall.  receiver,  WilUam  B. 
Cbilders  and  Edward  W.  Dobson,  and  on  the 
firat  and  second  amended  bills  of  complaint  filed 
by  said  plaintiff  against  said  defendants  and 
thnr  successors  In  interest,  and  on  the .  an- 
swer of  the  Washin^on  Gold  &  Silver  Mining 
Company,  a  corporation,  and  M.  P.  Stanun,  and 
the  replication  of  the  Tilaintiff  to  the  answer  of 
said  defendants,  and  tne  proofs,  oral  and  docu- 
mentary and  written,  taken  and  filed  In  said 
cause,  and  having  heai  argued  by  counsel  for 
the  respective  parties,  and  the  court  being  fully 
advised  in  the  premises.  It  is  therefore  by  the 
court  ordered,  adjudged,  and  decreed  that  the 
i;4alntiff,  Henry  Lockhart,  was  and  now  is  the 
equitable  owner  of  baid  vein  and  surface  ground 
and  mining  claim  and  the  gold  and  silver  ores 
therein  contained,  and  is  equitably  entitled  as 
against  the  said  defendants  to  the  possession 
and  enjoyment  <tf  the  same;  that  said  Pilke;ri 
under  said  agreement  with  plaintiff  and  said 
Benjamin  Johnson,  forfeited  all  right  or  inter- 
est in  said  vein  and  surface  ground  and  mine 
by  reason  of  his  participation  in  said  fraudn- 
Imt  conspiracy,  and  that  piaintiif  is  the  owner 
of,  and  equitably  entitled  to,  such  interest,  and 
that  said  defendants  acquired  and  hold  tbe  pos- 
session of,  and  the  legal  title  to,  the  same  un- 
der the  name  and  designation  of  tbe  Washing- 
ton mine  in  fraud  of  the  rights  of  the  plaintiff 
therein  and  thereto,  and  that  they  are  equitably 
the  holders  of  such  possession  and  legal  title  as 
trustees,  ex  mnleficfo,  for  the  use  and  benefit 
of  aaid  plaintiff. 

"And  it  is  by  the  court  further  ordered,  ad- 
judg«>d,  and  decreed  that  the  f>nid  defendants 
the  Washington  Gold  &  Silver  Mining  Company 
by  its  proper  oflicera  and  In  due  fonn.  and  the 
said  M^  P.  -Stamm  in  due  form,  execute  a  good 
and  sufficient  deed  of  conveyance  of  tlte  said 
Washington  mine  and  mining  claim  to  the  said 
plaintiff  Henry  Lockhart  and  return  the  same 
Into  this  court  within  60  days  from  the  sign- 
ing of  this  decree  to  be  approved  by  the  court 
and  delivered  to  said  plaintiff,  and  that  said 
last-named  defendants  upon  the  delivery  of  said 
deed  to  said  plaintiff  deliver  also  to  tbe  said 
plaintiff  possession  ot  said  Washington  mine 
and  mining  claim;  and,  in  case  of  uw  failure 
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of  said  defendants  to  execute  said  deed  of  con- 
veyance  as  herein  ordered,  then  and  in  ^tbat 
event  John  Yenable,  Bsq.,  derk  of  said  court, 
is  hereby  appointed  commissioner  of  this  court 
for  the  purpose  of  ezecutiof  such  deed  of  con- 
veyance vesting  the  legal  title  of  and  to  said 
Washington  mine,  by  virtue  of  this  decree,  in 
aaid  plaintiff,  Henry  LockharL  The  said  John 
Venable,  Bb(].,  <H>mmtssioaer  as  aforesaid,  is  di- 
rected and  empowered  to  execute  such  deed  of 
conveyance  and  return  the  same  into  court  to 
be  approved  as  to  form  and  sufficiency. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  plaintiff  have  and  recover  of  and  from  said 
defendants  the  Washington  Gold  &  Silver  Min- 
ing Company  and  M.  P.  Htamm  his  costs  in  this 
behalf  expended,  to  be  taxed  by  the  clerk  of 
this  court,  and  that  he  have  execution  therefor ; 
and  it  is  further  ordered  that  a  writ  of  posses- 
Bi<m  issue  in  favor  of  said  plaintiff  agninat  said 
defendants,  the  Washington  Gold  &  bilver  Min- 
ing Company  and  M.  P.  Stamm, 

^'Ita  A.  Abbott,  Judge  of  Second  District" 


LTONS  r.  HOWARD  et  aL 

(Supreme  Court  of  New  Mexico.    Aug.  81» 
1911.) 

1.  Mechanics'  Liens  (|  0*)— Constbuctioh 
OP  Lien  Law. 

The  mechanic's  lien  law  should  tie  con- 
•trued  liberally,  being  remedial  in  its  nature. 

[Ed.  Note. — For  other  eases,  see  Mechanics' 
jJem,  Cent.  Dig.  H  S,  5;  Dea  Dig.  S  5-*3 

2.  MECiuirics*  LiBKs  (M  164*)— Yxbifioatiok 

— <;k>lfPLIANCB  WITH  STATOTE. 

A  substantial  compliance  with  the  me- 
chanic's lien  law  as  to  the  verification  of  a 
claim  filed  thereunder  is  all  that  is  reunited  in 
absence  of  a  ipectal  requirement  as  to  verifica- 
tion. 

[Ed,  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  SS  261-267;  Dec.  Dig.  § 
154."] 

3.  Mechanics*  Jaztsh  (8  15^*)  — Claix  of 
Lien— Afsidatit— Nbcbssitt. 

An  affidavit  ti  not  essential  to  a  valid 
claim  of  lien  under  the  mechanic's  lien  law ;  it 
being  sufficient  if  the  claim  is  signed  by  the 
party,  and  a  notary  states  under  his  signature 
and  seal  that  It  is  sworn  co  by  the  signer. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S8  261-267;  Dec.  Dig.  § 
154.*] 

4.  Mechanics'  Liens  (|  154*)  — Cunc  of 
Lien  —  Vkbificatioh  —  Infobuation  and 
Belief— StTFFiciBNOT. 

Under  mechanic's  lien  law  (Comp.  Laws 
1S97,  8  2221),  requiring  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  tht. 
law,  to  file  for  record  within  60  da^  after  com- 
pletion of  an^  building  a  claim  containing  a 
statement  of  his  demandj  etc.,  which  claim  must 
be  verified  by  oath  of.  himself  or  of  some  other 
person,  the  verification  of  a  claim  on  informa- 
tion or  belief  is  sufficient,  in  view  of  the  liberal 
construction  given  to  the  mechanic's  lien  law : 
the  verification  only  being  required  as  an  evi- 
dence of  good  faith,  and  the  statement  of  lieu 
being  a  mere  notice  of  claimant's  intention  to 
avail  himself  of  his  right  to  a  lien. 

[Ed.  Note.^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  il  261-287;  Dee.  Dig.  | 
154!*] 

Appeal  from  District  Court,  Curry  Coun- 
ty ;  before  Chief  Justice  Pope. 

Salt  by  Thomas  Howard  and  another,  a 
ct^urtnerBhlp,  doing  business  as  Howard  & 


D^tree,  against  J.  D.  Lyons.  Trom  a  deem 
for  idalntUfs  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Aiq;»ellees,  plaintiffs  In  the  court  below, 
filed  their  bill  of  complaint  to  foreclose  a 
subcontractor's  lien  against  the  property  of 
appellant  One  B.  L.  Kitcbel,  the  original 
contractor,  was  also  a  party  defendant,  but 
did  not  appeal.  The  complaint  was  In  the 
usual  form,  setting  out  the  claim  of  lien 
sought  to  be  foreclosed  In  full.  Defendant 
Lyons,  the  appellant  demurred  to  the  com- 
plaint on  the  grounds  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  claim  of  Hen  therein 
set  out  was  "void  and  unenforceable  for  not 
being  legally  and  properly  verified  by  a  pos- 
itive and  unqualified  oath  as  required  bj- 
law,  but  is  verified  only  upon  information 
and  belief."  The  reriflcation  in  question  Is 
as  follows:  "I,  Louis  J.  Destree,  one  of  the 
partners  of  firm  of  Howard  &  Destree,  of 
lawful  age,  being  first  duly  sworn,  upon 
oath  say  that  I  do  make  this  verification 
for  the  firm  of  Howard  &  Destree,  the  claim- 
ants herein  named;  that  I  have  read  the 
within  statement  of  Hen  and  abstract  of  in- 
debtedness, and  know  the  contents  thereof, 
and  that  the  same  Is  true  and  correct  to  the 
best  of  my  knowledge,  information,  and  be- 
lief." This  d^urrer  was  overruled,  to 
which  appellant  excepted.  Later  appellees 
answered  by  general  denial,  and  the  cause 
came  on  for  hearing.  Upon  the  cause  be- 
ing called  for  trial,  appellant  objected  to 
the  Introduction  of  any  testimony,  for  the 
same  reasons  set  forth  in  the  demurrer. 
This  objection  was  overruled  and  am>ellant 
excepted.  The  cause  proceeded  without  the 
appellant  taking  any  further  part  therein. 
Decree  was  entered  In  favor  of  appellees. 
The  appellant  thereupon  filed  a  motion,  wbidi 
he  denominates  a  "motion  for  new  trial," 
wherein  he  renews  his  original  objection,  and 
prays  that  the  "decision  and  judgment"  of 
the  court  be  vacated  and  set  asid&  Tbis 
motion  was  overruled,  to  which  action  of  the 
court  appellant  excepted.  Notice  of  appesl 
was  glToi  and  appeal  granted. 

H.  W.  WilUam^  for  appellant;  Bowinu 
&  Dunlavy^  for  aiq[>^eeB. 

WRIOHT,  J.  (after  stating  the  facts  u 
above).  Appellant  assigns  four  otoeb,  none 
of  whkdi  alignments  would  have  sbwd  the 
test  of  an  ezc^itlon  duly  taken  thmto.  The 
only  question  attempted  to  be  ralaed  hy  sndi 
defective  assignments  of  error,  however,  be- 
ing practically  a  Jarisdietioiul  one^  m  will 
consider  the  sama 

Is  the  Teilflcatlon  snfflclent  under  the  pro- 
visions of  our  statute?   Section  2221  of  tbe 
Compiled  Laws  of  New  Mexico  of  188T 
Tides:   "Every  original  contractor,  wltbfo 
ninety  days  after  the  completion  of  his  cod- 
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tract,  and  ever/  person,  beto  the  original 
contractor,  claiming  the  benefit  of  this  act, 
miut  within  sixty  days  Btt&e  the  completion 
of  any  banding  Improvement,  or  stmctore, 
or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  the  performance  of  any 
labor  In  a  mining  claim,  file  for  record  with 
the  county  recorder  of  the  count;  in  which 
such  prop^ty  or  some  part  thereof  Is  sitin 
ated,  a  dialm  containing  a  statement  of  bis 
demands,  after  dednctta^;  all  Jnst  credit  and 
offset,  with  the  name  of  the  ownw  or  re- 
puted owa»,  if  known,  and  also  the  name 
of  the  person  by  whom  he  was  employed,  or 
to  whom  he  furnished  the  materials,  with 
a  statement  of  the  terms,  time  given  and 
oottdltlon  of  his  contract  and  also  a  descrip- 
tion of  the  propert^r  to  be  charged  with  the 
lien,  soflSdoit  for  Identlflcation,  which  claim 
must  be  verified  by  the  oath  of  himself  or 
of  some  other  person." 

[1]  The  courts  of  Mew  Mexico  are  commit- 
ted to  the  doctrine  that  "the  mechanlci's 
lien  law  is  remedial  In  Its  nature  and  equita- 
ble in  its  enforcement  and  la  to  be  construed 
liberally."  Ford  v.  Springer  Land  Ass'n  et 
nL.  S  N.  M.  37-4S,  41  Pac.  641,  644,  affirmed 
16&  U.  S.  613.  18  Sup.  Ct.  ITO,  42  L.  Ed.  662. 
This  case  reversed  the  earlier  case  of  Flnane 
T.  Hotel  Co.,  3  N.  M.  (Gild.)  411,  6  Paa 
726.  It  may  be  taken  as  axiranatlc  thal^ 
if  there  Is  any  particular  fOrm  of  verifica- 
tion required  by  the  M.  L.  Law,  such  form 
must  be  followed. 

[2]  It  also  follows,  In  the  absence  of  any 
statutory  rcQulrement  as  to  the  form  of  the 
verification;  that  a  substantial  compliance 
therewith  Is  all  that  is  required.  Minor  t. 
Marahall,  6  N.  M.  199,  27  Pac.  481;  Phil- 
lips on  Mechanics'  Liens  (2d  Ed.)  8  366a; 
Boisot  on  Mechanics'  Liens,  %  452.  No  par- 
ticular form  of  verification  Is  required  by 
our  statute  nor  is  it  specifically  required 
thereby  that  the  verification  shall  be  true  to 
the  knowledge  of  affiant 

[t]  Nor  Is  it  necessary  In  this  territory 
that  there  should  be  an  affidavit  to  the  claim 
of  Hen.  "It  is  not  necessary  In  this  terri- 
tory that  there  should  be  an  affidavit  to  the 
claim.  It  Is  sufficient  If  the  claim  Is  signed 
by  the  party,  and  that  the  notary  or  other 
proper  officer,  under  his  signature  and  seal, 
says  that  It  Is  sworn  to  by  the  person  sign- 
ing it  But  a  want  of  a  verification,  or  of 
a  suffldrat  verification,  la  a  defect  which 
goes  to  the  whole  claim  and  cannot  be 
amended."  Minor  v.  Idarshalt,  cited  supra. 
It  Is  to  be  noted  that  the  case  last  cited  was 
decided  by  this  court  under  the  earlier  rule 
of  strict  construction  laid  down  in  the  case 
of  Flnane  v.  Hotti  Co.,  dted  supra,  which 
this  court  definitely  repudiated  in  the  later 
case  of  Ford  v.  Springer  Land  Ass'n  et  al., 
cited  supra.  In  support  of  his  contentl<m 
that  the  verification  Is  not  sufficient  appel- 
lant dtes  the  following  cases:  Derma n  v. 
Crozier,  14  Kan.  224;  City  of  Atchison  v. 
BarthoIow»  4  Kan.  124;  Western  Plumbing 


Go.  V.  Fried,  88  Mont  7,  81  Pac.  396,  114 
Am.  St  R^.  799 ;  Long  v.  Pocahontas.  Coal 
Co.,  117  Ala.  587,  23  South.  626;  Florence 
Bldg.  Ass'n  T.  Schall,  107  Ala.  531,  18  South. 
108;  Cook  V.  Rome  Brick  Co.,  98  Ala.  409, 
12  South.  918;  Globe  Iron  Go.  t.  Thacher, 
87  Ala.  468,  6  South.  866.  Considering  the 
four  Alabama  cases  first,  we  find  that  the 
Alabama  statute  requires  that  the  statement 
or  claim  of  Uen  shall  be  verified  by  the  oath 
of  the  claimant  or  some  other  person  having 
knowledge  of  the  facts.  Code  Ala.  1886,  | 
31022.  Ko  such  restriction  appears  in  our 
statute.  The  decision  In  the  case  of  Mer- 
chants' Bank  v.  UoUis,  37  Tex.  Civ.  App. 
479,  84  S.  W.  269,  was  given  under  the  rule 
of  strict  construction  to  which  the  courts 
of  Texas  have  consistently  held.  '  In  Mon- 
tana the  claim  of  li«i  must  be  verified  by 
affidavit  Section  2181,  Code  Civ.  Froc.  1883 
(section  7281*  Rev.  Codes).  An  examination 
of  the  case  of  Western  Plumbing  Go.  v. 
If'ried,  83  Mont  7,  81  Pac.  394,  114  Am.  St 
709,  dted  by  appellant,  disclosed  that 
the  holding  in  that  ease  to  the  effect  that  a 
statement  of  11m  on  behalf  of  a  corporation, 
verified  by  Ite  president  on  Information  and 
btilef,  was  insuffident.  Is  based  upon  the 
holding  In  the  case  of  Ben^)e-Owaihou8e  Go. 
V.  Scheidegger,  32  Mont  424,  60  Pac.  1024, 
that  a  complaint  v«1fied  upon  Information 
and  belief  was  not  an  affidavit  The  first 
Kansas  cases  dted,  namely.  City  of  Atchison 
V.  Bartholow,  4  Kan.  124,  holds  that  an  ap- 
plication for  an  injunction  verified  on  In- 
formation and  belief  Is  not  an  affidavit  with- 
in the  statute  requiring  such  application  to 
be  on  affidavit  The  case  of  Dorman  v.  Cro- 
zier, 14  Kan.  224,  ahw  cited  by  appellant 
like  the  Montana  case,  dted  supra,  Is  based 
upon  the  holdbw  in  the  earll^  case  that  a 
verlfl<»tlon  on  information  and  belief  was 
not  an  affidavit  It  Is  apparent  therefore, 
that  none  of  these  cases  have  any  bearing 
upon  tbe  question  in  this  Jurisdiction,  where 
there  is  no  particular  form  required,  where 
no  affidavit  Is  nocessary,  and  where  the  rule 
of  liberal  construction  applies. 

Hie  verification  of  a  claim  of  lien  Is  not 
for  the  purpose  of  proving  the  Uen,  The 
statement  of  Uen,  verified  as  required  by  law, 
and  recorded.  Is  a  mere  notice  that  the  claim- 
ant Intends  to  avail  himself  of  his  right  to  a 
lien.  As  an  evidence  of  his  good  faith  In 
the  matter,  he  must  v^lfy  same  on  his  own 
oath,  or  the  oath  of  some  other  person.  Nof- 
slger  Lumber  Co.  et  al.  v.  Solomon  et  al.,  13 
Cal.  App.  621,  110  Pac.  474.  This  court  in 
the  case  of  Ford  v.  Springer  Land  Ass'n, 
dted  supra,  in  construing  section  2221,  C.  L. 
1897,  quoted  supra,  held  specifically  that  a 
substantial  compliance  with  tbe  statute  was 
snffldent  Is  the  verification  In  question  a 
substantial  compliance  with  the  lien  law? 
Tbe  Missouri  medianic's  lien  statute  (Rev. 
St  1889,  S  6709)  requires  that  "where  a  Hen 
Is  filed  It  should  be  verified  by  the  oath  of 
the  p»son  filing  i^  or  aome  aredible  person 
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for  him."  In  the  case  of  Flnley  t.  West,  SI 
Mo.  App.  569,  the  oonrt  held  the  foUowli«. 
verification  to  he  good  ae  a  aubBtantlal  com- 
pliance with  the  statute:  "State  of  Miasourl, 
County  of  Clay. — sa.:  J.  E.  Lincoln,  agent 
and  attorn^  for  B.  P.  Flnley,  being  duly 
swom,  on  his  oath  aaya  that  he  believes  the 
foregoing  Is  a  Just  and  true  account,  etc. 
[Signed]  James  B.  Lincoln.  Subscribed  and 
sworn  to  before  me  this  Sixth  day  of  October, 

1890.   Also  In  the  case  of 

Crane  r.  Epworth  Hotel,  etc.,  Co.,  121  Mo. 
App.  aou,  98  8.  W.  795,  it  was  held  that  an 
affidaTit  on  information  and  belief  as  to  who 
was  the  owner  of  Uie  pranisea  was  eufflclent 
to  support  a  11^.  In  Illinola,  where  affida- 
vit is  required,  the  court  hdd  the  following 
verification  rafflctoit:  "Frank  D.  Hyde^  be- 
ing duly  swom,  d^ses  and  says  that  the 
foregoing  statemoit  or  account  or  demand 
due,  by  him  subscribed,  Is  true,  to  the  best 
of  his  knowledge  and  belief."  Grace  r.  Oak- 
land BuUdlng  Asa'n,  166  lU.  646,  46  N.  B. 
1105.  In  passing  upon  tlie  sufficiency  of  such 
affidavit  the  court  uses  the  following  lan- 
guage: "As  said  in  Springer  t.  Kroeschell, 
161  111.  858  148  N.  B.  1084],  certainty  to  a 
common  Intent  is  all  that  is  required  in  stat- 
ing a  mechanic's  claim,  and,  as  the  statute 
merely  says  that  the  statemrat  must  be  'ver- 
ified by  an  affidavit,'  no  good  reason  can  be 
perceived  why  any  greater  certainty  Is  re- 
quired in  the  affidavit  than  In  the  statement 
or  demand  Itself.  Besides,  It  will  be  noticed 
that  this  affidavit  does  not  purport  to  be 
made  upon  information  and  bdief,  but  states 
in  positive  language  that  the  statement  sub- 
scribed by  affiant  is  true,  and  then  Is  added 
the  additional  phrase  'to  the  best  of  his 
knowledge  and  belief.*"  In  Oregon,  where 
the  statute  provides  (Hill's  Code,  S  3073} 
"which  claim  shall  be  verlfled  by  the  oath 
of  himself,  or  some  other  person  having 
knowledge  of  the  fttcts,"  the  court  In  Kesar- 
tee  V.  Marks,  15  Or.  529,  16  Pac.  407,  held 
the  verification  sufficient  when  In  the  fol- 
lowing form:  "Subscribed  and  swom  to  be- 
fore me,    25,  1886.    T.  R.  Sheridan, 

County  Clerk."  In  passing  upon  the  same, 
the  court  said:  "This  statute  does  not  pre- 
scribe any  particular  form  in  which  such 
verification  shall  be  made.  No  doubt,  the 
better  practice  would  be  In  the  form  of  an 
affidavit,  to  be  annexed  to  the  claim,  to  the 
effect  that  the  facts  therein  stated  are  true; 
but,  the  statute  not  having  prescribed  the 
form,  we  do  not  feel  disposed  to  say  that  a 
claim  signed  by  the  party  and  verified  by  his 
oath  is  invalid."  In  Taylor  et  al.  v.  Nether- 
wood,  01  Va.  88,  20  S.  E.  888,  the  court,  In 
passing  upon  the  sufl3clency  of  a  verification, 
said:  "As  to  the  reriflcatlon  of  the  account, 
the  statute  requires  that  the  account  shall 
be  verltled  by  the  oath  of  the  claimant  or 
his  agent.  It  prescribes  no  particular  form 
of  verification.    At  the  foot  of  the  account 


filed  in  tills  case  Is  appended  tbe  certlficatt 
of  the  notary  that  James  Netherwood  per* 
Bonally  appeared  before  bim  and  *made  oath 
to  the  correctness  of  the  account,*  This  to 
a  sufficient  verification  under  the  statute." 
In  Chapman  Brewer,  48  Ntiy.  890,  62  N. 
W.  820,  47  Am.  St  Rep.  779,  it  was  held  that 
an  oath  to  a  claim  of  lien  made  upon  infor- 
mation and  belief  was  a  compliance  with  tbe 
requirements  of  the  medianic's  lien  statute 
wherein  it  states  that  the  claim  for  liei 
shoidd  be  flled,  "after  making  oath  there- 
to." From  an  examination  of  the  foregoing 
cases  it  is  dear  that  there  la  no  real  con- 
flict In  tiie  decisions.  Whwever  the  courts 
have  held  that  tbb  medianlCs  lien  lavs  were 
remedial  In  nature  and  equitable  In  eaforce- 
ment,  such  laws  have  been  liberally  con- 
strued. Wbemver  medianlc's  liei  laws  have 
be«i  held  to  be  In  derogation  of  the  common 
law,  the  rule  of  strict  constractlon  has  pre- 
vailed to  a  greater  or  less  degree. 

[4]  Ha-vtng  elected  to  follow  the  rule  of 
liberal  oonstruction  of  mechanic's  Um  lawi^ 
we  are  ctmstrained  to  bold  the  verification 
in  this  case  sufficient  Any  other  construe- 
tton  would  toid  to  digest  the  very  spirit  of 
the  law,  and  merdy  add  to  the  already  too 
numerous  subtleties  of  the  law. 

There  being  no  error  disclwed  In  tiie  rec- 
ord, the  Judgment  of  the  lower  court  is  af- 
firmed. 

ABBOTT,  McFIE,  MECHEM,  ROBERTS, 
and  PARKER,  JJ.,  concur.  POPE,  C.  J.,  hav- 
ing tried  the  case  below,  did  not  participate; 


OLIVER  et  al.  v.  ENRIQUBZ. 

(Supreme  Coart  of  New  Mexico.    Aug.  28| 
18110 

(SyUdbua  bp  the  Court.} 
Etideivcb  (S  4S*)-nJuDiciAi.  NoncB— Recoid. 

A  trial  court  cannot  in  one  case  take  judi- 
cial notice  of  Its  own  records  in  another  and 
different  case,  even  though  between  the  same 
parties  and  in  relation  to  the  same  subject-mat- 
ter. 

[Ed.  Note.— For  other  cases,  see  Evid»ceb 
Cent.  Dig.  H  62-65 ;  Dec.  Dig.  S  43.*] 

Appeal  from  District  Court,  IX^  Ana 
County ;  before  Justice  Wright. 

Action  by  Joseph  Brown  OUrer  and  others 
agalntit  Jose  Enriquez.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL  Reversed 
and  remanded. 

Wade  &  Wade;  for  appdlants.  Uewdlyn 
&  Medl»  and  W.  R.  Beber,  for  appdlee. 

MECHEM,  J.  This  Is  an  action  hi  eject 
ment  brought  by  appellants.  Judgment  was 
entered  against  them  on  a  verdict  by  a  jary, 
and  they  ai^al. 
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Bnt  for  the  oversight  of  aK>ellantB*  counsel 
this  case  might  have  bem  before  us  on  Its 
merife.  As  It  is,  we  are  compelled  to  send  It 
back  for  another  trial,  leaving  untooched 
what  Is  really  the  main  contention  between 
the  parties.  It  seems  that  the  appellants  lu 
another  action  In  the  same  court  obtained  a 
final  decree  against  the  appellee  quieting 
their  title  as  against  blm  to  the  land  Involved 
In  this  action.  Appellee  a  few  days  before 
the  trial  of  this  action  applied  to  Judge 
Wright  for  an  order  vacating  the  decree  in 
the  equity  suit,  which  application  was  grant- 
ed. When  this  action  came  on  for  trial,  ap- 
pellants' counsel  oHFered  In  evidence  the  de- 
cree In  the  equity  suit.  Counsel  for  appel- 
lee objected,  because  the  decree  had  been 
vacated.  Counsel  for  appellants  In  replying 
to  this  objection  caUed  the  court's  attention 
**to  the  fact  that  Its  own  record  shows  that 
bo  motion  was  filed  on  bdialf  of  the  defend- 
ant to  set  aside  the  decree  In  question  until 
more  tban  60  days  after  sn^  decree  was 
entered  of  record,  and  that  the  order  setting 
aside  tbe  decree  was  not  made  until  four  or 
five  months  after  the  decree  was  entraed." 
The  court  then  suggested  tbat  It  would  he 
better  to  "get  an  abstract  of  the  record  on 
that  point  ottered  In  connection  with  this,  so 
as  to  get  It  Into  the  record  of  this  case,"  to 
which  counsel  for  appellants  replied:  "Wo 
will  offer  a  certified  copy  of  that  In  the 
moaning  and  also  the  motion  that  was  fil- 
ed, and  show  when  It  was  filed."  The  court 
then  denied  the  offer,  and  appellants  ex- 
cepted and  rested  their  case.  The  certi- 
fied copy  of  the  motion  to  set  aside  the  de- 
cree was  never  put  in  the  case,  and,  as  far 
as  tbe  record  before  us  Is  concerned,  It  stands 
as  though  the  court  below  refused  to  allow 
appellants  to  introduce  in  evidence  tbe  equity 
decroe,  which  was  to  all  Intents  and  purposes 
In  full  force. 

ObvlouBly  the  court  committed  error,  unless 
it  could  have  taken  Judicial  notice  of  the 
subsequent  proceedings  in  ttie  suit  to  quiet 
title,  and  such  is  the  contention  of  appellee, 
and  presents  tbe  only  question  for  our  deter- 
mination. We  hold  that  a  trial  court  can- 
not in  one  case  take  judicial  notice  of  Its 
own  records  In  another  and  different  case, 
eveu  though  between  the  same  parties  and 
in  relation  to  the  same  subject-matter.  16 
Cyc,  918;  Murphy  v.  Citizens'  Rank  of 
Junction  City,  82  Ark.  131, 100  S.  W.  894,  11 
L.  R.  A.  (N.  S.)  616 ;  12  Am.  &  Eng.  Ann.  Cas. 
S35,  and  case  note  p.  637. 

Tbe  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  ronanded. 

POPE,  O.  J.,  and  MoFIB,  ABBOTT,  PAR- 
KER, and  ROBERTS,  JJ.,  concur. 


GALLUP  ELECTRIC  LIGHT  CO.  v. 
PACIFIC  IMPROVEMENT  CO. 
et  al. 

(Supreme  Court  of  New  Mexico.   Aug.  26, 
1911.) 

1.  Costs  (8  279*)— Collkction  — EJxeoction 
Obder. 

Under  Comp.  Lews  1897,  {  8148,  a  party 
prevailing  In  the  Supreme  Court  Is  entitled  to 
recover  his  costs,  and  to  have  execution  Issue 
therefor  In  the  absence  of  aoy  specific  order. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  8  1067 ;  Dec.  Dig.  8  2TO.*] 

2.  Costs  (f  236*)— OosTS  on  AFPEAir-Imcs 

of  Cost. 

Under  Comn.  Laws  1897,  8  8148,  an  ap- 
pealing party  who  secures  a  reversal  and  new 
trial  is  entitled  to  all  costs  occasioned  by  tbe 
erroneons  Judgment,  includinff  those  accruing 
both  in  the  district  and  in  tbe  Supreme  Court, 
but  not  to  the  costs  in  the  district  court  up  to 
the  time  of  the  rendition  of  the  erroneons  Judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  8  901 ;  Dec  Dig.  8  286.*] 

Appeal  from  District  Court,  HcKinl^ 
County;  before  Justice  Abbott 

Action  by  the  Gallup  Electric  Light  Com- 
pany against  the  Pacific  Improvement  Com- 
pany and  others.  On  motion  to  stay  an  ex- 
ecution for  costs.   Motion  dcaoled. 

B.  W.  Dobson,  for  appellants.  Reld  &  Her^ 
VC7,  for  appellee. 

ROBERTS,  J.  In  the  opintoa  In  this  case, 
heretofore  handed  down  at  this  term  (113 
Pac.  848),  the  Judgment  of  the  lower  court 
was  reversed,  and  no  spedflc  order  was 
made  as  to  the  costs.  Tbe  derk  of  the  Su- 
preme Oonrt  issued  execution  for  costs  ac- 
cruing In  tills  court,  and  also  for  all  costs 
that  had  accrued  In  the  district  court  from 
the  inception  of  the  cause. 

[1]  The  appellee  has  filed  a  motion  for  an 
order  staying  the  enforcement  of  costs  be- 
cause no  specific  order  was  made  In  that  re- 
gard. In  the  case  of  King  v.  Tabor,  16  N.  M. 
488,  110  Pac.  601,  this  court  held  that  the 
provisions  of  section  3148,  C  L.  1897,  regard- 
ing costs,  applies  to  the  Supreme  Court  as 
well  as  to  the  district  court  This  being 
true,  and  appellants  having  prevailed  In 
this  court,  they  were  entitled  to  recover 
their  costs  against  appellee  and  to  have 
execution  Issue  therefor  and  no  q>eclflc  or- 
der was  necessary. 

[2]  We  do  not  think  that  the  clerk  should 
have  Included  In  the  execution  the  costs 
Incurred  In  the  district  court  prior  to  the . 
rendition  of  the  Judgmmt  The  effect  of  the 
reversal  of  the  Jadgmrat  was  to  Impose  upon 
the  appellee  the  payment  of  all  costs  occa- 
sioned by  the  erroneous  Judgment  This 
Included  the  costs  accruing  In  the  district 
court  after  the  rendition  of  the  Judgment 
and  also  those  In  the  Supreme  Court,  in- 
cluding fees  for  transcript.    The  costs  in 
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the  district  court  up  to  the  time  of  the  ren- 
dltlon  of  the  Judgment  from  which  appeal 
was  takm  will  abide  the  final  determiuatioQ 
of  the  suit,  and  be  taxed  against  the  unsuc- 
cessful party.  See  11  Cyc.  210,  and  authori- 
ties cited.  A  statute  Identical  with  our  sec- 
tion 314S  IB  construed  In  the  case  of  Clifton 
T.  Sparks,  29  Mo.  App.  560.  ^e  court  says: 
"And  all  costs  Incurred  consequoit  upon 
the  erroneous  acUon  of  the  circuit  court, 
which  necessitated  the  ai^eal,  would  be  prop- 
erly taxable  against  the  defendant,  and  wonid 
be  recoveraUe  under  the  Judgment  of  re- 
versal. This,  we  take  it,  is  the  common 
sense  of  the  statute;  and  it  certainly  Is  ex- 
presslre  of  a  sense  of  Justice.  It  would  be 
palpably  unjust  to  tax  any  costs  against  the 
appdlants  entailed  by  the  Illegal  Ju^pnent 
which  the  Suprane  Court  reversed." 

The  oecutlon  heretofore  issued  is  recalled, 
and  the  costs  are  ordered  retazed  In  accord- 
ance with  the  foregoing,  for  which  execu- 
tion will  iasu^  and  the  motion  of  appellee 
will  be  denied. 

POPE,  a  J.,  and  McFIB,  MBCHBU,  PAR- 
KER, and  WRIGHT,  JJ.,  concur. 


TBRRITORT  ez  rel.  STOOKARD  t.  UATOB 
&  CITY  COUNCIL  OF  ROSWEUi, 
NEW  MEXICO. 

(Supreme  Court  of  New  Mexico.   Ans.  81, 
1911.) 

(SyUabut  by  the  Court.) 

1.  Municipal  Cobpobations  (S  46*)  — Com- 
mission FOBM  OF  QOVBBNMBNT  —  SdBHIS- 
8I0N  or  Quxsnoir  to  Popuub  Ton— Sut- 
FiciBNCT  OF  Petition. 

The  relator,  and  upwards  of  500  others, 
electors  and  residents  of  the  city  of  Roswell, 
signed  and  presented  to  the  mayor  and  dty 
council  of  said  city  a  petition  for  an  election  to 
'determine  whether  Roswell  would  establish  the 
commission  form  of  government  so  called,  un- 
der the  provisions  of  chapter  Si,  Acts  of  1909, 
oft  the  Assembly  of  New  Mexico.  The  petition 
was  referred  to  a  committee  of  members  of  the 
council.  Under  the  circnmstancea  recited  in  the 
statemeut  of  the  case,  which  follows,  held,  that 
the  withdrawals  from  the  petition  there  describ- 
ed were  effectual,  and  that  the  peremptory  writ, 
which  was  granted  pro  forma,  should  have  been 
refused. 

[Ed.  Note.— For  other  cases,  see  Hnnldpal 
Colorations,  Gent  Dig.  f|  123-125;  Dec  Dig. 

(A.ddittolua  SvUalHu  ^v  Editorial  Btalf.) 

-2.  Mandamus  (g  187*)— Appeait-I^ebenta- 
noN  or  Question  in  Tbial  Court. 

Where  a  motion  to  award  a  peremptory 
writ  of  mandamus  did  not  specify  as  a  ground 
therefor  that  the  return  to  the  alternative  writ 
set  up  inconsistent  defenses,  that  ground  tor 
lustaining  the  issuance  of  the  peremptory  writ 
will  not  oe  considered  in  the  Supreme  Court, 

[Ed.  Note.— For  other  caseB,  see  Mandamus, 
Cent  Dig.  f  432;  Dec  Dig.  (  187.*] 

Mechem  and  Wright,  JJ.,  dissenting. 


Appeal  from  District  Court,  Chaves  Coun- 
ty ;  before  Justice  E.  R.  Wright 

Mandamus  by  the  Territory,  on  the  rela- 
tion of  J.  W.  Stockard,  against  tbe  Mayor 
and  City  Coundl  of  Rosw^.  From  an  order 
granting  a  peremptory  writ,  pro  fOrma,  re- 
spondents appeal.    Reversed  and  remanded. 

The  respondents,  here  tbe  ap[>dlBnt8,  were, 
on  the  2d  day  of  May,  1911,  and  stUl  are, 
the  mayor  and  city  council  of  the  city  of 
Roswell,  and  constituted  the  governing  body 
of  that  city  under  the  laws  of  New  Mexico. 
At  a  regular  meeting  of  said  body,  held  on 
May  2, 1911,  a  i>etltion  for  an  election  on  the 
commission  form  of  govemmait,  under  chap- 
ter 87,  Acts  of  1909,  of  the  Assembly  of  New 
Mexico,  purporting  to  bear  the  signatures  of 
584  residents  and  electors  of  the  dty  of  Bos- 
well,  was  presented,  and  was  Immediately 
referred  to  a  committee  of  three  members  of 
the  council,  with  Instructions  to  Investigate 
and  report  on  the  sufficiency  of  the  petition. 
At  the  next  regular  meeting  of  the  mayor 
and  council,  held  June  9,  1911,  the  commit- 
tee reported  that,  "after  disregarding  as 
signers  the  names  of  such  persons  as  have 
petitioned  for  leave  to  withdraw,  and  names 
of  persons  not  Sectors,  residents  of  the  city 
of  Roswell,  we  find  *  •  *  that  said  'Pe- 
tition for  Election'  does  not  contain  names 
of  tbe  requisite  number  of  electors,  resldatts 
6f  the  dty  of  Roswell,  as  required  by  law, 
and  it  Is  therefore  insufficient  to  warrant  tiie 
calling  of  an  election  pursuant  thereto,  and 
so  accordingly  recommended  that  the  same 
be  denl^.  •  *  • "  The  committee's  re- 
port was  accepted  and  at^roved,  and  the  pe- 
tition in  effect  denied.  On  June  13,  1911,  a 
petition  for  mandamus  was  filed  In  the  dis- 
trict court  of  Chaves  county,  to  require  the 
mayor  and  city  council  to  call  an  election  as 
prayed  for  in  said  petition,  or  show  cauK 
why  they  liad  not  done  so,  and  an  alterna- 
tive writ  of  mandamus  was  Issued  aoeordlng- 
ly,  to  which  the  reqHnidaitB  duly  made  a 
return.  The  relator  thereupon  moved  tot 
a  peremptory  writ  of  mandamus,  on  grounds 
set  out  in  the  motion,  and  whldb,  so  txt  as 
necessary,  are  stated  In  the  opinlcm.  This 
motion  was,  by  agreement,  heard  by  tbe 
Judge  of  tbe  Sixth  district,  and  by  him  sus- 
tained, pro  forma,  and  a  peremptory  writ 
awarded,  from  which  action  the  respondoit 
appealed  to  this  court 

H.  H.  Dow,  for  antellants.  Dye  &  Dunn 
and  J.  D.  Mell,  for  appelleew 

ABBOTT,  J.  (after  stating  the  teets  as 
above).  [2]  In  the  brief  for  the  relator,  it 
is  claimed  that  in  the  return  of  tbe  respond- 
ents to  the  alternative  writ  inconsistent  de- 
fenses were  set  up,  and  that  therefore  the 
peremptory  writ  was  properly  awarded.  In 
the  r^ator*8  motion  to  award  the  pereinp- 
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tory  writ,  tbat  ground  Ib  not  specified,  and 
It  IB  not  therefore  a  question  whlcb  was  de- 
cided by  the  trial  court,  and  1b  not  here  tot 

reTtew. 

[1]  There  remain  but  'two  questions  be- 
tween the  parties  for  determination  by  this 
court,  or  one  question  with  two  branches, 
namely,  whether  an  elector  who  signed  the 
petition  In  question,  and  whose  signature 
waB  on  It  when  It  was  received  by  the  mayor 
and  council,  had  the  right  afterwards  to 
withdraw  from  the  petition,  or,  as  stated 
In  the  briefs,  "withdraw  his  name,"  so  as  to 
prevent  it  from  being  counted  to  make  up 
the  number  reqnlBite,  by  section  2  of  the  act 
referred  to,  to  secure  the  calling  of  an  elec- 
tion ;  and  whether.  If  such  a  right  exists, 
effectual  withdrawals  were  made  In  this  In- 
stance. 

As  to  the  latter  branch  of  the  question. 
It  !■  contended  tiiat  the  committee  to  whl<Hi 
the  petltlmi  was  referred  had  no  power  to 
accept  or  make  such  withdrawals.  Undoubt- 
edly It  had  not  the  powe^  to  aco^t  with- 
drawals as  a  flnallt?,  and  It  did  not  appar- 
ently attempt  that,  as  the  report  does  not 
state  that  leave  to  withdraw  had  been  grant* 
ed,  or  tliat  the  nanwa  of  perBons  not  deetors 
bad  been  striken  ont,  but,  in  eflect»  recom- 
mended that  the  mayor  and  council  "disre- 
gard" such  names  and  deny  the  petition. 
WtUle  the  report  does  not  recite  that  those 
names  were  presented  with  It  to  the  mayor 
and  council.  It  would  seem  that  such  must 
have  been  the  case,  since  the  names  of  both 
classes  are  folly  set  forth  in  the  retnm  to  the 
alternative  writ  of  mandamus.  It  is  true 
tbat  In  the  retnm  it  is.  In  substance,  stated 
that  the  alguatnres  ''were  withdrawn  by  the 
conamlttee  at  the  reqvest  and  upon  the  order 
and  authority  of  the  persons  bo  withdraw- 
ing," but  that  la  more  than  the  report  itself 
Btates,  and,  taking  the  two  together,  the 
meaning  appears  to  be  tliat  those  persons  had 
authorized  the  witlidrawal  of  their  names,  and 
that  by  their  r^rt  the  committee  undertook 
to  execute  that  power.  We  are  of  the  opin- 
ion tbat  by  the  aec^tanoe  and  adoption  of 
the  report  it  became  the  action  of  the  mayor 
and  council  in  all  respects  as  fully  as  if  they 
bad  acted  without  the  help  of  a  committee 
of  their  m^bers.  In  the  Minnesota  cases 
cited  for  the  appellee,  the  petition  was  In  the 
hands  of  an  Independent  officer  whoi  the 
withdrawals  were  attempted,  and  not.  as  In 
this  case,  In  the  bands  of  a  committee,  which 
was  but  an  Instrument  of  the  mayor  and 
council. 

Tbat  brings  us  to  the  question  when  the 
right  of  withdrawal  from  such  a  petition  ex- 
pires. The  appellee's  contention  Is  that  it 
ends  when  jurisdiction  of  tbe  petition  is  ob- 
tained by  the  body  to  which  the  law  requires 
Its  presentation;  the  appellants',  tbat  It  con- 
tinues until  final  action  on  it  by  that  body. 
In  support  of  the  former  view,  the  attention 
of  the  court  la  called  to  what  is  termed  the 


"Imperatire"  nature  of  the  statute,  whlcb 
provides  that  "upon  a  petition  of  not  less 
than  five  hundred  electors,  residents  of  the 
city  or  town  *  *  *  the  mayor  shall,  by 
proclamation,  submit  the  question,"  etc. 
There  was,  counsel  for  the  appellee  say,  such 
a  petition  submitted  to  the  mayor  and  city 
council  of  Boswell,  and  It  thereupon  became 
the  duty  of  tbe  mayor  to  make  proclamation 
under  the  statute.  It  finally  appeared,  accord- 
ing to  tbe  return  of  the  respondents,  and 
counsel  for  the  appellee  concede,  that  of  the 
584  signers  of  the  petition,  whose  names  It 
bore  when  presented,  58  were  not  qualified 
to  petition  under  tbe  statute.  But  how  would 
it  be  known  by  the  mayor  and  council  In  ad- 
vance of  investigation  that  the  number  would 
not  be  as  much  as  86,  which  would  have  re- 
duced the  number  of  qualified  signers  below 
600?  And.  obviously,  the  only  practicable 
way  to  ascertain  whether  each  of  684  signers 
was  a  resident  elector  of  Roswell  was  through 
a  committee,  or  some  other  person  or  persons 
acting  for  the  mayor  and  council.  However 
done,  the  work  would  require  time;  and  In 
the  time  taken  by  the  committee  which  in  the 
present  Instance  made  the  Investigation,  and 
whlcb  cannot  be  said  to  have  been  unreason- 
ably long,  87  of  tbe  signers  withdrew  from 
the  petition,  if  they  had  the  power  so  to  do. 

Various  objections  against  the  validity  of 
their  action  are  urged  In  behalf  of  the  ap- 
pellee. It  is  said,  for  Instance,  that  the 
right  to  withdraw  under  such  circumstances 
would,  In  its  exercise,  be  subject  to  great 
abuses.  That  Is  no  doubt  true;  but  It  Is  prob- 
,ab1y  true  of  all  human  devices  for  govern- 
ment which  ever  have  been  or  ever  will  be 
put  In  operation.  It  Is  true  of  tbe  right  of 
petition  Itself,  as  It  Is  a  matter  of  common 
knowledge  that  people  will  sign  petitions 
from  caprice,  good  nature,  thou^tlessnesa. 
malice,  fear  of  Injurious  consequences  to 
themselves  If  they  refuse,  expectation  of  fa- 
vor or  reward  If  they  consent,  as  well  as 
from  more  exalted  and  patriotic  motives. 
Often  they  "sign  In  haste  and  repent  at  lei- 
sure."  That  may  have  been  the  case  with 
the  87  who  signified  their  desire  to  withdraw 
from  the  petition  In  question.  The  govern- 
ment of  cities  by  commission  Is  comparative- 
ly new.  While  It  may  be  an  Improvement  on 
previous  systems,  It  cannot,  in  the  very  na- 
ture of  things,  prove  to  be  a  panacea  for  all 
the  Ills  which  affect  the  administration  of 
municipal  affairs  through  the  country.  It 
will  doubtless  have  defects  peculiar  to  Itself, 
and,  indeed,  it  Is  claimed  that  such  defects 
are  already  apparent.  It  may  be  thtt  Infor- 
mation of  such  defects,  real  or  supposed,  had 
come  to  some  or  ail  of  the  87  who,  at  first, 
petitioned  for  tbe  submission  to  vote  in  Ros- 
well of  the  commission  plan  of  government 
At  all  events,  they  bad,  before  the  petition 
came  up  for  final  action  by  the  mayor  and 
council,  ceased  to  be  petitioners  in  the  sense 
that  they  still  desired  the  action  for  which 
they  had  asked.  Their  slgnatureB  were  still 
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there,  bnt  the  will  to  petition  bad  departed 
from  them.  On  "what  ground  or  principle  of 
which  courts  can  take  cognizance  can  with- 
drawal be  denied  them?  The  relator  does 
not  in  this  case  allege  that  he  has  suffered 
damage  or  injury  of  which  any  recognized 
measure  exists.  He  must,  and  as  we  under- 
stand does,  rest  his  cause  on  the  ground  of 
public  policy.  But  the  public  Is  not  complain- 
ing. The  territory  is  only  a  nominal  party. 
The  Legislature,  which  represented  the  pub- 
lic, could  have  limited  the  effect  of  with- 
drawal, if  It  had  seen  fit  to  do  so,  in  the  stat- 
ute authorizing  the  petition  for  an  election. 

We  think  the  petitioners  had  the  right  to 
withdraw,  at  least  up  to  the  time  when  the 
mayor  and  council  acted  on  the  report  of 
the  committee.  And  this  conclusion,  which 
seems  to  us  the  reasonable  and  Just  one,  we 
think  has  also  the  better  foundation  In  the 
authority  of  decided  cases.  As  the  case  usu- 
ally Is,  on  a  question  reasonably  open  to  de- 
bate, there  are  decisions  by  the  courts  of  last 
resort  of  high  standing  on  each  side,  and  the 
research  of  counsel  has  brought  to  light,  and 
they  hare  marshaled  In  their  respective 
briefs,  formidable  arrays  of  opposing  author- 
ities. As  counsel  suggest,  there  are  pratlcal- 
ly  Insuperable  difficulties  in  the  way  of  com- 
plete examination  and  comparison  of  them. 
In  the  first  place,  the  petitions  considered  re- 
late to  many  widely  varying  subjects,  such  as 
drainage,  the  sale  of  Intoxicating  liquor,  the 
removal  of  county  seats,  opening  of  highways, 
municipal  contributions  for  building  rail- 
roads, etc  In  some  of  them  it  appears  that 
the  right  of  withdrawal  Is  regulated  by  stat-  , 
ute,  which  Is  not  the  case  here.  Many  of 
them  are  based  on  statutes  which  are  not  ac- 
cessible hera  Some  of  them  show  that  ex* 
pense  had  been  Incurred  or  rights  had  accru- 
ed tiirongh  the  algnii^  of  the  petitions  tn- 
volved,  and  the  petitioners  were  held  to  what 
they  had  done,  on  grounds  comparable  to 


those  which  underlie  equitable  estoppel.  Some 
of  the  cases  which  are  most  analc^us  to  tbe 
one  at  bar,  and  which  we  think  best  sustain 
the  view  we  adopt,  are:  People  t.  Sawyer, 
52  N.  T.  296;  Dutten  v.  Hanover,  42  Ohio  SL 
215;  La  Londe  v.  Barron  County.  SO  Wis. 
380,  49  N.  W.  960;  Davis  v.  Henderson,  127 
Ky.  13,  104  «.  W.  1009,  31  Ky.  Law  Rep. 
1262;  Littell  v.  Yermlllon  County,  1^  IlL 
205,  65  N.  E.  78. 

In  the  last-named  case,  the  court  said: 
"Elach  petitioner  acts  upon  his  own  responsi- 
bility, and  if  he  should  change  his  mind  ou 
the  question  whether  a  new  township  would 
better  serve  the  convenience  of  the  Inhabit- 
ants residing  therein,  or  if  he  should  be  in- 
duced to  sign  it  under  a  misapprehension  or 
through  undue  Influence,  be  ought  to  hare 
the  right  to  correct  his  mistake,  If  he  does  so 
before  the  rights  of  oth^  have  attached  b« 
the  final  action  on  the  part  of  the  board.  It 
may  be,  as  suggested  by  counsel  for  appel- 
lants, that  vacillating  or  designing  parties 
will  abuse  that  privilege;  but  courts  are 
powerless  to  prevent  in  every  case  such 
abuses.  •  •  •  To  absolutely  prohibit  a 
citizen  from  withdrawing  his  name  from  a 
petition  voluntarily  signed  by  him,  at  any 
time  after  it  has  been  presented  to  a  body  au- 
thorized to  act  upon  it,  would  be  a  harsh  and 
unreasonable  rule  and  also  liable  to  work 
great  hardship.  Generally,  parties  act  from 
honest  motives,  and  It  Is  for  the  protection 
of  the  rights  of  such  parties  that  laws  aia 
enacted  and  construed." 

The  peremptory  writ  of  mandamus,  whldi 
was  granted  pro  forma,  should  be  tefosed, 
and  the  judgment  of  the  district  court  b  ac- 
cordingly reversed,  and  the  cause  rananded. 

PARKBR,  McFIB,  and  BOBERTS,  JX,  con- 
cur. MEGHEH  and  WRIGHT,  JJ^  dteoit 
POPE,  Oi  Jf  twins  dlaqnallfied,  did  not  p■^ 
tldpateu 
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8TATB  T.  ALUSN. 
<SapTeiiW  Ooort  of  Idaho.   Sept  28,  1911.) 

(Syliahut  hv  the  Cowrt.) 

1.  CBiuiNAt.  Law  (|  628*)— Indictment— Ik - 

DOR8EMBNI  OF  NAHMS  OV  WITNBSBES—AFFU- 
CATIOH. 

Rev.  Codes.  I  7666,  Taqnlm  tiiat  the  proee- 
catinr  attorney  shall  indorse  upon  the  informa- 
tion  filed  in  a  criminal  case  the  names  of  wit- 
nesses known  to  him  at  the  time  of  Sling  the 
ume,  and,  at  sach  time  before  the  trial  of  any 
eaae  as  tM  oonrt  b;  role  or  otherwiee.  may  pre- 
scribe, the  names  of  such  other  witnesses  as 
•ball  be  known  to  him. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dlf.  U  1409-1411.  1413-1418;  Dec 

2.  Cbihinai.  Law  Q  628*H:Ihdxoticei«t^IK' 

DORSEUBNT  OF  NAHXS  OV  WiTlTBSSBft— AFPU- 
CATION. 

This  statute,  however,  does  not  mean  that 
an  information  will  be  gnashed,  or  that  the  pros- 
ecution shall  in  no  case  be  permitted  to  osTe 
names  indprsed  upon  the  information  after  the 
same  is  filed,  where  good  cau9e  is  shown  at  the 
time  the  ap^eatlon  Is  made  why  the  name  or 
names  were  not  Indorsed  at  the  time  the  Inform- 
aticHi  was  filed,  or  why  application  was  not 
sooner  made  after  such  information  was  filed. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die  H  140»-1411«  1418-14K»;  Dec. 
Di*.  {  628.*] 

8.  CUHIHAZ.  Law  d  628*>— NAim  or  Wrr- 

KE88EB— iNDOBKinNT. 

If  good  cause  be  shown  by  the  prosecuting 
officer  why  such  indorsement  was  not  made  ia 
accordance  with  the  statute,  and  it  appears  that 
the  failure  to  Indorse  the  witness'  name  upon 
the  information  has  In  no  way  prejudiced  or 
misled  the  defendant,  then  In  such  caae  the  de- 
fendant can  In  no  way  be  injured,  and  none  of 
his  lights  will  be  denied  by  permitting  the  name 
<^  a  witness  to  be  indorsed  after  the  information 
Is  filed. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  1409-1411, 1413-1419 ;  Dee. 
Di«.  5  628.*]. 

4.  CBiifiKAX,  Law  d  628*>— iKDOsaiRa  Namw 

OF  WITNEB8EB. 

A  showing  supporting  a  motion  for  permis- 
sion to  indorse  a  name  upon  the  Information 
after  the  Information  is  filed  and  the  trial  begun, 
which  shows  that  the  witness  whose  name  the 
DTosecution  asks  to  have  indorsed  upon  the  in- 
formation was  a  witness  at  tlie  preliminary  ex- 
amination, and  that  the  defendant  knew  that 
■ach  witness  was  an  important  and  material 
witness  for  the  proaecntion,  and  the  only  reason 
why  audi  name  was  not  indorsed  was  uie  over- 
sight and  negilect  of  the  prosecuting  attorney, 
and  no  showing  Is  made  on  behalf  of  the  defend- 
ant to  the  effect  that  such  defendant  was  in  any 
war  misled  or  decelTed  by  the  failure  to  Indorse 
anch  name  on  the  information,  and  that  the 
court  oflTered  to  grant  a  continuaoce  giving  the 
defendant  time  to  secure  necessary  and  materi- 
al evidence  made  necessary  by  such  indorsement, 
•ocb  showing  is  sofflcient  to  warrant  the  eonrt 
in  jpermitting  sndi  name  to  be  indorsed  npon  the 
Informs  tion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  OdL  Dig.  H  1409-14U,  1413-1419;  Dec. 
XHg.  S  628.*] 

&.  Cbihihai.  Law  (|  eos*)  —  Oomtiiiuaiiu  — 

ABSEnCE  or  WiTRESSEB. 

It  is  not  error  for  the  trial  court  to  over- 
rule a  motion  for  a  continuance  in  a  criminal 
case  upon  the  ^nnd  of  absence  of  witnesses, 
where  the  showing  fails  to  state  the  names  of 


such  witnesses,  what  &m  defendant  believes  snch 

witnesses  will  testify  to,  or  show  the  materiality 
of  the  evidence  of  such  witnesses. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1348-1361;  Dec.  Dig.  I 
603.*] 

Appeal  from  District  Coart,  Washington 
County ;  Ed.  L  Bryan,  Judge. 

Ova  J.  Allen  was  convicted  of  battery,  and 
appeals.  Affirmed. 

Frank  Harris,  for  appellant  D.  C.  Mc- 
Dougall,  Atty.  Gen.,  and  J.  H.  Peterson  and 
0.  M.  Tan  Dnyn.  Asat  Attya.  Oen.,  for  the 
State. 

STEWART,  O.  J.  On  January  25,  1911, 
the  prosecuting  attorney  of  Washington 
county  filed  an  Information  In  the  district 
court  of  said  county,  charging  the  appellant 
with  the  crime  of  assault  by,  means  of  force 
likely  to  produce  great  bodily  injury.  The 
defendant  upon  arralgnmait  pleaded  not 
guilty  to  the  information,  and  the  cause 
came  on  for  trial.  A  Jury  waa  impaneled 
to  try  ttie  cans^  and  the  clM'k  read  the 
information  to  the  Jury  and  stated  the  plea 
of  the  defoidant,  and  the  prosecuting  at- 
torney made  a  8tat«nait  of  the  case  to  the 
Jury.  Thereupon  the  prosecntlng  attorney 
called  one  UellBsa  BurUt  as  a  wltnesg.  She 
was  aaked  by  the  prosecuting  attorney  ber 
name,  and  made  r^ly  thereto,  and  there- 
upon the  dtfuidant  (the  app^nt  berelu). 
through  her  counsel,  objected  to  the  wttneas 
glTlug  testimony  In  the  case  upon  the  part 
of  the  Btate,  for  the  reason  that  her  name 
is  not  Indorsed  uptm  the  Information,  as  re- 
quired by  section  7666  of  the  Bev.  GodeB 
of  Idaho.  Upon  thla  objection  being  made, 
the  prraecnUng  attorney  requested  the  court 
for  a  recess,  for  the  purpose  of  preparing 
and  filing  an  affidavit  showing  the  reason 
why  the  name  of  such  witness  was  not  In- 
dorsed  upon  the  Informatien.  This  was 
granted,  and  upon  reconvening  .of  the  court 
the  prosecuting  attorney  presented  hla  af- 
fidavit, which  In  substance  stated  as  fol- 
lows: That  he  filed  the  information  in  the 
above-entitled  action,  and  by  an  inadvertence 
and  oversight  failed  to  Indorse  the  name 
of  Melissa  Burlff.  the  complaining  witness, 
upon  the  said  Information,  and  was  not  ap- 
prised of  Uie  tact  that  said  name  waa  not 
indorsed  until  the  witness  was  called  to 
testify,  and  objection  was  made  by  the  de- 
fendant; dut  the  witness  la  a  material 
and  necessary  witness  in  the  action,  and 
that  the  defendant  knew  Uiat  socb  witness 
would  be  called  at  the  trial;  that  the  wit- 
ness testified  In  the  probate  court  st  the 
preliminary  examination  of  said  defradant, 
and  that  uptm  the  arraignment  of  the  de- 
fendant her  counsel  stated  ia  open  court 
that  the  defendant  would  probably  ask  for 
a  continuance,  and  thereupon  the  prose- 
cuting attorney  stated  to  counsel  in  open 
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Court  that  Hcdlasa  BnrU^  'Uie  oomplalDlng 
witness  In  the  action,  lived  In  Iron  Monn- 
taln,  Mont,  and  that  it  would  not  only  be 
a  great  Inconvenience,  bnt  a  very  great  ex- 
pense, to  put  the  trl&l  over  the  term  and  to 
bring  tiie  witness  baCk  later  for  trial ;  that 
the  defendant  knew  the  fact  that  the  aald 
Helissa  Bnrifl  wonld  be  called  as  a  wit- 
ness, and  in  no  wise  has  been  disappoints 
ed  or  sorprlsed  or  prejudiced  on  account 
of  the  failure  of  the  name  of  the  said  wit- 
ness to  be  Indorsed  on  the  information. 

Thereafter  counsel  for  defendant  and  ap* 
pellant  filed  a  motion  to  strike  the  affi- 
davit from  the  flies,  because  the  same  falls 
to  show  any  lawful  reason  why  the  name 
of  the  aald  Melissa  Buriff  should  be  indors- 
ed on  the  information  as  a  witness,  and 
submits  with  such  motion  an  affidavit  In 
which  counsel  for  appelant  makes  oath  In 
substance  as  follows:  Tlut  be  Is  attorney 
for  defendant  and  has  heea  during  the  pre- 
Umlnary  uamlnatlon  in  the  case,  and  at- 
tended the  preliminary  examination  as  such, 
and  that  <me  B.  R.  Coulter,  of  record  as 
one  of  the  attorneys  for  the  state,  was 
present  at  such  preliminary  examination 
as  associate  counsel  for  the  state,  and  acted 
as  such  and  advised  with  the  prosecuting 
attorney,  and  that  such  Coulter,  before  and 
after  the  preliminary  gxamlnaUcm,  stated 
at  the  office  of  affiant  that  be  bad  been  em- 
ployed as  counsel  In  the  case  and  fotend- 
ed  to  act  as  snch;  that  the  state,  from  the 
beginning  of  the  preliminary  examination 
of  the  case  on  the  28th  day  of  January, 
1911,  baa  been  r^resented  by  the  prose- 
cuting attorney  and  the  said  Coulter,  and 
that  there  is  no  valid  reason  for  excus- 
able neglect,  inadvertence,  or  oversight  In 
leaving  the  name  of  Melissa  BurllC  off  the 
information,  as  claimed  by  the  prosecuting 
attorney.  The  court  thereupon  stated  that 
the  preliminary  examination  showed  that 
at  the  trouble  between  the  witness  Melissa 
Burlff  and  the  defendant  no  one  else  was 
present,  except  the  said  witness  Burlff  and 
the  defendant,  and  therefore  ordered  that 
the  motion  of  the  defendant  to  strike  the 
affidavit  and  motion  of  the  state  from  the 
files  be  overruled,  and  that  the  name  of  the 
witness  Burlff  should  be  Indorsed  upon  the 
information.  To  this  ruling  couns^  for  de- 
fendant excited. 

Thereupon  counsel  for  the  defoidant  made 
a  motion  for  a  cmtinuance  for  the  term 
upon  the  affidavit  of  Charles  Allen,  made 
on  behalf  of  the  defendant  In  this  affi- 
davit Mr.  AUeo  swears  that  he  is  the  bus- 
band  of  the  dtfeudant,  &hd  has  had  cha^ 
of  the  defense  employed  and  e(ni8nlted  with 
counsel,  and  that  after  the  Information  wu 
filed  counsri  for  defendant  informed  affiant 
that  the  infornuUon  did  not  contain  the 
name  of  Mtilssa  Bnrlfl  as  a  witness,  and 
that  the  law  required  that  the  names  of 
all  witnesses  known  to  the  prosecuting  at- 


torney at  the  time  of  filing  tiw  infonnatlon 
should  be  Indorsed  vpon  the  same,  and 
that  tmlen  ao  indwsed  no  person  known  to 
the  prosecuting  attorn^  at  the  time  of  fil- 
ing tlie  Information  could  become  a  witness 
or  testis  at  the  trial,  and  informed  affiant 
that  in  bis  opinion  Melissa  Burlff  would 
not  be  permitted  to  become  a  witness  or  tes- 
tify in  the  case  upon  tiie  trial,  and  that  it 
would  be  nseleas  and  nnneoosary  to  procure 
the  attendance  of  witnesses  who  wvnld  give 
testimony  trading  to  contradict  w  impeadi 
her  testimony,  and  to  prove  that  Mellsn 
Burifl:  had  made  statemats  out  of  court 
contrary  to  those  made  at  Uie  prdlminary 
examination  hi  said  case;  and  acting  npn 
such  advice  the  defendant  made  no  endeavor 
to  secure  sn^  witnesses,  and  did  not  have 
such  wttnessea  in  attendance  at  that  time, 
but  bdieved  that  If  be  had  known  Ueliaa 
Burlff  was  to  be  permitted  to  testify  as  a 
witness  in  tbfi  case  be  could  have  procured 
such  evidence,  and  would  have  had  witnesses 
presoit  to  give  evidence.  "That  all  the  po^ 
sons  tnm  whom  I  expected  to  procure  such 
evidence  reside  In  the  n^E^lMirbood  of  Bear 
creek,  in  this  county,  and  are  now  therein, 
at  a  distance  of  more  than  90  miles  frm 
the  place  where  this  court  Is  bdng  bdd: 
that  he  cannot  give  the  name  cx  names  of 
any  witness  or  witnesses  from  wbam  sudi 
testimony  could  be  elicited  for  the  reason 
that  I  have  not  made  any  inqnlries  for  sndi 
witnesses,  for  the  reastm  that  I  bad  tiie  said 
advice  and  counsel  aforesaid."  This  afildavlt 
further  stated  that  the  snow  was  three  feet 
deep  about  Bear  creek,  where  tbe  wttnesses 
reside,  and  who  ml^t  be  procured,  and  that 
It  is  difficult  to  trav^  about  and  discnss  mat- 
ters with  sudi  persons  at  the  tbat,  and  that 
such  conditions  would  continue  £w  at  least 
a  month,  and  that  if  the  case  is  continued 
until  next  term  of  oonrt  the  desired  testi- 
mony could  be  inocured,  and  tbat  the  d^end- 
ant  cannot  safely  come  to  trial  at  tlie  pres- 
ent term,  but  that  if  a  continuance  Is  grant- 
ed the  defendant  will  be  prq»red  tar  trial. 

Tbe  record  in  tbe  case  Airther  sliowi  that 
the  court  Inquired  of  the  shoiff  liow  long 
It  would  take  to  procure  witnesses  from  Bear 
creek,  and  tbe  riieriff  stated  he  could  get 
witnesses  in  three  days  tim&  The  cooit 
thereupon  announced  that  be  would  gnat  a 
continuance  for  ten  days  time  and  the  HtStsaA- 
ant,  through  her  counsel,  elected  to  proceed 
to  trial  at  tbe  time,  and  excepted  to  tbe 
ruling  of  the  court  denying  tiie  moti<n  fw 
a  continuance  for  the  term,  and  the  trial 
proceeded.  Tbe  defotdant  was  convicted  of 
battery,  made  a  motion  Cor  a  new  trial 
which  was  overruled,  and  this  appeal  Is  from 
the  Judgment  and  from  tte  wAer  onmllnit 
a  new  trial. 

Two  questions  are  presented  by  the  record: 
First,  did  the  trial  court  wr  in  penDlttli« 
the  prosecuting  attorn^  to  have  Indorsed 
upon  the  information  tbe  name  ol  tlie  wit- 
ness Burlff  after  the  trial'  had  bea  cam- 
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menced?  Second,  did  tbe  eonrt  en  in  over- 
mling  the  defendant's  motion  for  a  contin- 
uance T  Tlie  latter  question  Is  not  argned 
In  appellants  brief,  no  doubt  for  good  rea- 
sons. 

[1]  We  wlU  first  consider  the  question  as 
to  indorsing  the  name  upon  the  Information. 
Counsd  for  app^ant  argues  that  section 
76S6  of  the  Bev.  Codes  Is  mandatory,  and 
that  the  prosecuting  attorney  Is  required  to 
indorse  upon  the  information  the  names  of 
witneases  known  to  him  at  the  time  of  filing 
the  same,  and  that  tbe  names  so  known  to 
the  prosecuting  attorney  at  the  time  bis  In- 
formation Is  filed  cannot  be  Indorsed  upon 
tbe  Information  thereafter  for  any  cause 
whatever,  and  that  the  statute  Is  mandatory, 
and  requires  that  the  prosecuting  attorney 
also  indorse  upon  any  Information,  at  such 
time  before  the  trial  of  the  cause  as  may  be 
regulated  by  rule  of  court  or  otberwtse  be 
prescribed,  the  names  of  such  witnesses  as 
shall  then  be  known  to  him;  but  under  no 
circumstances  can  the  names  known  to  the 
prosecuting  attorney  be  indorsed  upon  the 
information  after  tbe  same  Is  filed;  neither 
can  names  of  witnesses  not  known  to  the 
prosecuting  attorney  at  the  time  of  filing 
the  Information  be  indorsed  at  any  time 
after  the  trial  Is  commenced.  This  section 
is  as  follows:  "Sec.  7656.  All  informatloDs 
shall  be  0]ed  during  term.  In  the  court  hav- 
ing Jurisdiction  of  tbe  offense  specified  there- 
in, by  the  prosecuting  attorney  as  Informant; 
he  shall  subscribe  his  name  thereto  and  In- 
dorse thereon  the  names  of  the  witnesses 
known  to  him  at  tbe  time  of  filing  the  same; 
and  at  such  time  before  the  trial  of  any  case 
as  the  court  may  by  rule  or  otherwise  pre- 
scribe, he  shall  indorse  thereon  the  names 
of  such  other  witnesses  as  diall  then  be 
known  to  him." 

It  S]  We  cannot  agree  with  tbe  position  of 
counsel  for  appellant.  By  the  proTlsions  of 
the  statute,  it  was  intended  that  the  prose- 
cuting attorn^  should  indorse  upon  the  in- 
formation tbe  names  of  witnesses  known  at 
the  time  such  Information  Is  filed,  and  wit- 
nesses not  known  to  him  at  the  time  of  the 
filing  of  the  same  at  such  time  before  the 
trial  as  the  court  might  by  rule  or  otherwise 
prescribe.  This  Is  required  of  the  prosecu- 
tor in  order  to  give  full  opportunity  to  the 
defendant  to  know  the  name  or  names  of  the 
wltnespes  who  will  be  called  upon  by  tbe 
prosecution  in  the  trial  of  the  crime  charged, 
so  that  the  defendant  may  make  such  prep- 
aration for  trial  as  he  may  deem  necessary. 
And  it  Is  the  duty  of  the  trial  court  to  see 
that  this  provision  of  the  statute  is  enforced, 
and  It  Is  clearly  the  duty  of  the  prosecutor  to 
comply  with  its  terms.  But  this  requirement 
does  not  mean  that  an  information  shall  be 
quashed,  or  that  tbe  prosecution  shall  in  no 
case  be  permitted  to  have  names  Indorsed 
upon  the  information  after  the  same  Is  filed, 
where  good  cause  is  shown  at  the  time  the 
apCdIcatloB  la  laada  why  the  name  or  aamea  i 


were  not  indorsed  at  the  time  the  InfMnm- 
tlon  was  filed,  or  why  application  was  not 
sooner  made  after  such  Information  was  fil- 
ed. If  good  cause  be  shown  by  the  prosecut- 
ing ofltoer  why  sncta  indorsement  was  not 
made  In  accordance  with  the  statute^  and  It 
tLppeaxn  that  the  failure  to  Indorse  the  wit- 
nesi^  name  upon  the  Information  coul^  In  no 
way  prejudice  or  mislead  the  defendant, 
then,  and  In  such  case,  the  defendant  would 
In  no  way  be  injured,  and  none  of  his  rights 
would  be  dolled  by  permitting  the  name  oC 
a  witness  to  be  Indorsed  after  the  Informa- 
tion Is  filed. 

[4]  In  the  presoit  case  it  is  shown  tbat 
the  witness  whose  name  the  prosecutlen  ask- 
ed to  have  indorsed  upon  the  information 
was  a  witness  at  the  preliminary  examina- 
tion, and  that  the  defendant  knew  tluit  such 
witness  was  an  important  and  material  wit- 
ness for  the  prosecution;  that  the  foIluEe 
to  indorse  such  name  upon  the  information 
at  the  time  It  was  filed  was  because  of  the 
orerslgbt  of  the  prosecuting  attorney,  and  no 
showing  was  made  upon  behalf  of  the  de- 
fendant that  such  defendant  was  In  any  way 
misled  or  deceived  by  the  failure  to  indorse 
the  name  on  the  Information. 

[6]  It  further  appears  In  this  case  that  aft- 
er the  name  was  permitted  to  be  indorsed 
npoa  the  Information  tbe  trial  court  advised 
tbe  defendant  that  he  would  continue  the 
case  for  tbe  period  of  ten  days,  so  as  to  give 
defendant  time  to  secure  witnesses  to  meet 
any  testimony  the  witness  whose  name  bad 
been  Indorsed  upon  the  Information  gave  at 
the  trial.  This  tbe  defendant  declined,  and 
asked  that  a  continuance  be  granted  for  the 
term.  This  the  court  denied,  but  there  was 
□0  claim  upon  the  part  of  the  defendant  or  no 
showing  made  that  she  could  not  t)e  ready 
for  trial  within  tbe  ten  days  time  which  the 
court  indicated  he  would  give.  There  was 
no  showing  made  by  the  defendant  tbat  she 
could  not  procure  tbe  attendance  of  witness- 
es necessary  or  required  at  said  trial,  or  nec- 
essary or  desired  to  meet  any  evidence  the 
witness,  whose  name  had  been  indorsed  up- 
on tbe  information  at  such  time,  might  give. 
Rev.  Codes,  |  8236,  provides:  "Neither  a  de- 
parture from  the  form  or  mode  prescribed 
by  this  Code  In  respect  to  any  pleading  or 
proceeding,  nor  an  error  or  mistake  therein, 
renders  it  invalid,  unless  it  has  actually  prej- 
udiced the  defendant,  or  tended  to  his  prej- 
udice in  respect  to  a  substantial  right"  State 
T.  Marren,  17  Idaho,  766,  107  Pac.  993. 

In  the  case  of  State  v.  WUmbusse,  8  Ida- 
ho, 608,  70  Pac.  849,  this  court  had  under 
consideration  the  second  provision  of  the 
statute  above  quoted,  and  said:  "The  record 
shows  that  after  the  Jury  had  been  impan- 
eled, and  before  any  witnesses  were  sworn, 
the  prosecQting  attorney  moved  the  court 
for  permission  to  indorse  other  namra  of 
witnesses  on  the  Information,  and  in  support 
of  such  motion  presented  his  affidavit  setting 
forth  that  he  did  not  know  oS  said  wttnc 


Digitized  by 


Google 


U7  PACIFIC  BGPOBTEB 


(Idabo 


at  the  time  of  filing  the  Information;  and, 
upon  the  showing  made,  the  court  granted 
the  motion,  it  Is  contoided  that  the  court 
erred  therein,  for  the  reason  that,  by  Session 
Laws  of  1899,  p.  126,  I  2,  It  Is  provided  that 
the  names  of  all  witnesses  shall  be  indorsed 
upon  the  Information  before  the  trial.  Te<di- 
ulcally,  the  trial  b^n  when  Uie  Impaneling 
of  the  jury  was  begun.  Bnt  It  Is  not  con- 
tended that  defendant  was  In  any  way  prej- 
udiced by  said  action  of  the  court.  The  evi- 
dent purpose  of  such  law  Is  to  inform  the 
defendant  of  the  names  of  the  witnesses  who 
are  to  testify  against  him,  so  that  he  may 
have  an  opportunity  to  meet  and  controTWt 
their  evidence.  And,  had  the  defendant  ask- 
ed for  time  for  that  purpoee,  the  court,  no 
doubt,  would  have  given  It  to  him." 

In  the  case  of  State  v.  McGann,  8  Idaho, 
40,  66  Pac.  823,  this  court  said,  In  discussing 
the  right  of  the  prosecuting  attorney  to  cor- 
rect an  error  In  the  name  of  a  witness  in- 
dorsed upon  the  Information:  "It  is  not 
shown  that  such  action  prejudiced  the  ap- 
pellant. It  is  argued,  however,  that  It  might 
prejudice  him,  and  that  this  court  should 
presume  that  it  did  prejudice  him;  but  the 
rule  has  been  so  often  and  repeatedly  an- 
nounced by  this  court  that  prejudicial  error 
must  be  made  to  appear  affirmatively  by  the 
record  that  we  feel  it  unnecessary  to  serious- 
ly consider  this  aaBlgnment  of  error." 

Our  attention  Is  called  to  the  cases  of 
State  V.  Crea,  10  Idaho,  88,  76  Pac.  1013,  and 
State  V.  Barber,  13  Idaho,  65,  88  Pac.  418, 
on  which  counsel  for  appelant  rely  as  au- 
thority for  his  contention  that  the  statute 
is  mandatory.  We  do  not  understand  that 
the  case  of  State  v.  Crea  so  holds.  The 
court  stated  in  the  opinion  In  that  case  that 
the  record  shows  that  the  names  of  several 
of  the  witnesses  were,  on  the  motion  of  the 
prosecuting  attorney,  }ndorsed  on  the  In- 
formation, and  that  no  reason  was  shown 
to  the  court  why  such  names  had  been  and 
were  not  Indorsed  on  the  Information  at  the 
time  the  Information  was  filed,  and  that, 
where  the  prosecuting  attorney  seeks  to  have 
the  names  of  witnesses  Indorsed  on  the  in- 
formation after  the  same  has  been  filed,  be- 
fore permitting  the  same,  the  court  must  be 
satisfied  that  the  names  of  such  witnesses 
were  not  tcnown  to  the  prosecutor  at  the  time 
the  Information  was  filed.  This  case,  we 
think,  Is  in  harmony  with  the  case  of  State 
V.  WUmbuoie,  8  Idaho,  608,  70  Pac.  849,  and 
does  not  hold  that  the  name  of  a  witness 
may  not  be  indorsed  upon  an  information 
after  the  filing.  If  proper  showing  Is  made 
to  the  court  In  the  case  of  State  v.  Barber, 
18  Idaho,  6S,  88  Pac.  418,  the  court  says,  aft- 
er quoting  section  7668  of  the  Rev.  Codes: 
"We  think  this  provision  of  our  statute  Is 
mandatory,  and  should  be  enforced  at  all 
times  In  prosecutions,  either  by  Indictment  or 
Information;"  bat  immediately  thereafter 
the  court  says:  "When  a  party  charged  with 
crime  Is  upon  trial,  he  has  a  right  to  know 


who  the  witnesses  are  against  him,  and  If 
during  the  trial  the  prosecution  obtained  In- 
formation that  another  witness  or  other  wit- 
nesses are  essential  to  a  successful  proseca- 
tlon  he  riiould  be  required  by  the  court  to 
show  where  he  obtained  the  Information, 
and  If  the  showing  is  sufficient  then  the  court 
should  order  the  name  or  names  placed  oa 
the  Indictment  or  information  without  de- 
lay." And  quotes  with  approval  the  opinion 
of  the  court  In  State  v.  Crea,  supra,  wherein 
they  say:  "And,  when  It  was  sought  to  have 
the  names  of  other  witnesses  Indorsed  there- 
on after  the  same  has  been  filed,  the  court 
must  be  satisfied  that  the  names  of  audi 
witnesses  were  not  known  to  the  proBecutIng 
attorney  at  the  time  the  information  was 
filed,  before  such  names  were  allowed  to  be 
Indorsed  thereon."  We  think,  thereiore.  that 
this  court  has  been  uniform  In  holding  tbat 
the  name  of  a  witness  may  be  Indorsed  up- 
on an  Information  after  It  Is  filed,  when 
proper  showing  is  made  to  the  trial  court- 
Under  the  showing  made  In  this  c&ee,  we  are 
clearly  satisfied  that  the  trial  court  commit- 
ted no  error  In  permitting  the  name  of  tbe 
witness  Bnrlff  to  be  Indoraed  npon  tbe  fai- 
formatlon. 

The  question  of  continuance  Is  not  argued 
In  the  brief,  but,  Inasmuch  as  It  is  presented 
by  the  record  and  was  referred  to  upon  oral 
argument,  we  will  call  attention  to  the  sbov- 
Ing  and  Its  insuffidoicy.  It  wilt  be  seen 
from  the  facta  heretofore  recited  that  tbe 
trial  court  offered  to  continue  the  case  for 
tm  days,  and  that  the  defendant  declined 
this  offer  and  asked  for  a  continuance  for  tbe 
term.  The  showing  for  tbe  continuance,  so 
far  as  material,  depends  upon  the  affidavit  of 
Charles  Allen,  the  husband  of  the  appellant 
and  Is  based  largely  upon  tbe  action  of  tbe 
trial  court  In  permitting  tbe  name  of  Burlff 
to  be  Indorsed  upon  the  Information.  In  this 
affidavit  of  Allen  he  states  that  he  did  not 
procure  any  witnesses  "who  would  give  evi- 
dence tending  to  contradict  or  Impeach  ber 
testimony,  and  to  prove  that  the  said  Melissa 
Buriff  had  made  statements  out  of  court  con- 
trary to  those  made  by  her  at  the  prelimi- 
nary examination  In  said  case,"  and  that  if 
he  had  known  that  Melissa  Burlff  was  to  be 
permitted  to  testify  as  a  witness  "that  be 
could  have  procured  such  evldoice,  aod 
would  have  had  witnesses  here  In  court  at 
this  time  for  the  purpose  of  giving  such  erl- 
deuce;  tliat  all  the  persons  from  whom  I 
expect  to  prpcure  such  evidence  reside  In  the 
neighborhood  of  Bear  creek,  In  this  county, 
and  are  now  therein,  at  a  distance  of  more 
than  90  miles  from  the  place  where  tbis 
court  is  being  held;  that  I  cannot  now  give 
the  name  or  names  of  any  witness  or  wit- 
nesses from  whom  such  testimony  could  be 
ellcleed  for  the  reason  that  I  have  not  made 
any  Inquiries  for  such  witnesses,  for  the  rea- 
son that  I  had  the  said  advice  and  counsd 
as  aforesaid."  These  are  all  the  facts  stated 
witk  ref  ereuos  to  witnesses  and  what  thef 
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woQld  swear  to,  and  It  will  be  seen  that  the 
affidavit  did  cot  give  the  names  of  any  sad) 
witnesses  or  what  the^  would  testify  to,  or 
that  there  were  Iq  fact  witnesses  who  could 
be  procured,  or  that  their  evidence  was  ma- 
terial to  the  case,  or  would  be  of  any  serv- 
ice or  aid  to  the  defendant  This  affidavit 
wholly  falls  to  state  any  facta  upon  whidb 
the  court  wonld  have  been  authorized  to 
continue  the  case  for  the  term. 

A  motion  for  a  new  trial  was  made  In  this 
case  and  overruled,  and  the  appeal  Is  also 
from  this  order.  No  showing  was  made  on 
the  motion  by  the  appellant  with  reference 
to  having  discovered  any  witnesses  since  the 
trial,  or  that  the  appellant  know  of  any  wit- 
nesses, who  would  controvert  or  disprove  the 
testimony  of  tbe  witness  Burlff. 

In  conclusion,  we  want  to  say  that  the 
trial  court  should  at  all  times  be  careful  to 
require  a  strong  showing  when  application  is 
made  for  the  Indorsement  of  a  name  upon 
the  Information  and  prosecuting  officers 
should  be  careful  and  particular  about  such 
Indorsements,  and  place  upon  the  informa- 
tion the  names  of  all  witnesses  known  to 
them  at  the  time  the  Information  Is  filed, 
and  the  names  of  witnesses  unknown  to  them 
at  that  time  and  afterward  discovered  as  ma- 
terial witnesses  as  soon  as  such  discovery 
Is  made.  And,  If  the  facts  shown  are  such 
as  to  show  that  the  defendant  will  In  any 
way  be  prejudiced  by  trial  at  the  time  fixed, 
the  court  should  give  the  defendant  time  and 
opportunity  to  secure  such  witnesses  as  he 
may  show  to  be  necessary  and  material  in 
the  case. 

The  Judgment  Is  affirmed. 

SULLIVAN.  concurs.  AXL8HIB.  J.,  did 
not  Bit  at  the  hearing. 


SHAW  V.  MARTIN  et  aL 
(Supreme  Court  of  Idaho.   Sept  8, 1011.) 

fBl/nalnu  hv  t%9  Oowrt.) 

1.  Mechaitics'  Liens  (S  260*)— FoBMLoanaB 
— Pbockedinqs— Limitations. 

Rev.  Codes,  IS  4138  and  4139.  which  oro- 
vlda  that  civil  actioni  are  commenced  by  fllia^ 
a  complaint  and  that  summons  may  iraue  there- 
on at  any  time  withia  cne  year  tJiereafter,  apply 
to  actions  bron^t  for  the  foreclosure  of  me- 
chanics' liens,  and,  with  section  6118,  provide 
the  only  limitations  la  tbe  foreclosure  ot  me- 
chanics'^ Hens,  which  are,  fint,  that  tbe  proceed- 
inga  must  be  commenced  for  the  foreclosure  of 
Ueos  within  six  months  after  the  claim  of  lien 
la  filed,  and,  second,  that  a  summons  may  be  hn 
sued  at  any  time  within  ona  year  after  the  com- 
mencement of  tbe  action. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig,  H  456-468 ;  t>ec.  Dig.  1 260.*] 

2.  MBOHAniOB'    LXSHB   Q  284*)— DlBlflSaAZ/— 

Laches. 

An  action  for  tbe  foreclosure  of  a  mechan- 
ic's lien  may  be  dismissed,  where  reasooabte  dili- 
gence is  not  shown  in  the  service  of  tbe  sum- 
mons; and  the  trial  judge  has  tbe  diBcretl<m  to 


determine  from  the  proof  offered  whether  the 

Slaintiff  Is  guilty  of  laches,  or  has  shown  due 
Uigence  in  making  such  service, 
[E^d.  Note.— For  other  cases,  see  Medianics* 
Liens,  Dec.  Dig.  {  284.*] 

8.  Mechanics'  Liens  (|  80B*)— Bxmw— Diet- . 

OBBTIOn  or  COCBT. 

The  question  whether  reasonable  diligence 
has  been  shown  Is  one  of  fact  and  is  to  be  de- 
termined by  the  trial  Judge  upon  the  facts  as 
they  are  presented ;  and  the  discretion  of  the 
trial  judge  will  be'  determined  by  the  same  rule 
of  law  as  is  applied  seoeraJly  in  cases  where  dis- 
cretioQ  is  vested  in  the  trial  court,  and  If  there  Is 
an  abuse  of  such  discretion  his  action  will  be  re- 
versed ;  If  there  is  not,  it  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
liiens,  Dec.  Dig.  {  S09.*] 

4.  MsoHANics'  Liens  (|  271*)— Complaint—  ■ 
Vabiancb  in  Defendant's  Name. 

A  complaint  for  the  foreclosure  of  a  me- 
chanic's lien,  which  describes  in  tbe  lien  the  de- 
fendant's name  as  R.  M.  QamlHll,  and  in  tbe 
oomplaint  gives  the  tnitlals  of  said  defendant  as 
R.  L.  Oambill,  and  alleges  that  R.  M.  Gamblll 
and  R.  L  Gambill  are  one  and  the  same  person, 
and  that  the  true  and  correct  name  Is  R.  Ia 
Gambill,  and  It  does  not  appear  that  the  defend- 
ants are  or  could  b«  In  any  war  misled  or  de- 
ceived by  such  error  In  the  Initials  of  said  de- 
fendant does  not  make  a  variance  between  the 
complaint  and  the  lien,  and  does  not  affect  tbe 
validity  of  the  clahn  or  the  snffidency  of  tbe 
complaint 

[ESi.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Dea  Dig.  {  271.*] 

6.  BVIDENOB    (8    10*)  —  JtTDICIAL    NOTICE  — 

Claim  of  Lien — Descbiption  of  Propebtt. 
A  claim  of  lien  which  describes  property  as 
"commencing  at  the  Intersection  of  the  middle 
line  of  Eighth  street  and  Ada  street  in  said 
Boiae  City;  mnninK  thence  south  along  the 
center  line  of  said  E!lgfath  street  86  feet;  thence 
west  142  feet:  thence  north  85  feet  to  the  cen- 
ter line  of  Ada  street;  thence  east  142  feet  to 
tbe  place  of  beginning,"  is  a  sufficient  descrip- 
tion of  such  property,  as  the  court  will  take  ju- 
dicial notice  that  Botst  Qty  Is  In  Ada  ooun^, 
state  of  Idaho. 

IBkL  Note^For  other  eases,  see  Kvldenee, 
Gent  Dig.  ||  0-14;  Dec  Dig.  1 10.*] 

0.  Mbohanics'  Liens  (I  810*)  —  Attobnet'b 

B^B— Constitutional  I/AW. 

Under  the  statutes  of  this  state,  an  attor* 
ney's  fto  may  be  allowed  and  recovered,  in  an 
action  to  foreclose  a  mechanic's  Hen;  and  tbe 
statute  providing  for  the  same  is  constitutional, 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  H  661-654 ;  Dec.  Dig,  {  310,*] 

Appeal  from  District  Gonr^  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  R.  S.  Shaw  against  Martha  Mar- 
tin and  othera  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

P.  E.  Caveney,  for  appdlants.  S.  H.  Hays 
and  Paris  MarUn,  for  respondent 

STEWART.  C.  J.  This  Is  an  action  com- 
menced by  R.  S.  Sbaw,  plaintiff,  against 
"Martha  Martin  et  al.  and  R.  L^  Gambill," 
for  the  foreclosure  of  a  Uen  for  material 
furnished  by  plaintiff  to  R.  I*  Oambill,  a 
eontractx>r,  who  made  a  contract  with  R.  H. 
Martin  and  Martha  Martin  for  the  construc- 
tion of  a  cement  sidewalk  upon  premises  al- 
l^:ed  to  belong  to  Martha  Martin,  described 
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In  the  complnlnt  as  follows:  "Sltoated  in 
the  dty  of  Boise,  county  of  Ada,  state  of 
Idaho,  to  wit:  Commenclns  at  the  northeast 
comer  of  block  10,  ReBsegule's  addition  to 
Boise  City;  thence  west,  115  feet,  along 
north  line  of  said  block  to  alley:  thence 
Bouth  along  the  line  of  said  alley,  65  feet; 
thence  east,  116  feet,  to  west  line  of  E^lshth 
street;  thence  north  along  west  line  of 
Elgbtb  street,  55  feet,  to  the  place  of  begin- 
ning." 

A  BummosB  was  issued  and  returned  by  the 
sheriff  as  having  beoi  served  "on  Mrs.  Mar- 
tha Martin,  fbe  defendant  named  in  said 
summons,  by  delivering  to  her,  the  said  de- 
'  fendant,  Martha  Martin,"  etc.  Hie  defend- 
ant Martha  Martin,  by  her  attorney,  aroear- 
ed.  and  filed  a  motion  as  follows:  "Comes 
now  the  d^endanC,  Martha  Martin,  by  hor 
nttorney,  P.  E.  Caveney,  Hsq.,  and  appears 
specially  and  for  the  purpose  of  this  motion 
only  and  moves  the  honorable  court  to  quash 
the  summons  issued  in  the  above-entitled 
cause  of  action,  and  to  strike  the  complaint 
tn  said  action  from  the  files  and  to  dismiss 
said  cause  of  action.  Said  motion  is  made 
upon  the  pleadings,  papers,  and  records  in 
the  said  cause  for  the  following  reasons,  to 
wit:  That  the  said  cause  of  action  has  not 
heea  prosecuted  with  diligence  or  in  good 
faith,  for  the  reason  that  said  complaint  was 
filed  on  the  29th  day  of  April,  A.  D.  1908,  at 
11:33  o'clock  a.  m.  and  summons  was  served 
on  the  IGth  day  of  Mnrch,  A.  D.  1910.  That 
said  suDinions  Is  defective  and  void  in  par- 
ticular as  follows,  to  wit:  That  said  sum- 
mons does  not  contain  the  names  of  the  par- 
ties defendant  to  the  said  action ;  that  the 
return  on  the  said  summons  Is  defective  and 
void  In  particular  as  follows,  to  wit:  That 
the  return  on  the  said  summons  shows  that 
snld  summons  was  served  upon  Mrs.  Martha 
Martin,  and  there  Is  nothing  In  said  com- 
plaint or  summons  on  file  in  said  action  to 
show  that  Mrs.  Martha  Martin  la. a  party  to 
the  said  action." 

An  affidavit  was  filed  in  support  of  this 
moticu.  in  which  the  defendant  Martha  Mar- 
tin set  forth  that  she  had  a  fixed  residence 
in  Boise  City,  and  has  extensive  business  In- 
terests and  property  holdings  in  said  city, 
and  was  well  known  among  business  people, 
and  that  her  location  and  whereabouts  could 
easily  have  been  ascertained.  A  counter 
affidavit  was  also  filed  by  R.  S.  Shaw,  plain- 
tiff, In  which  he  set  forth  the  commencement 
of  other  actions  against  other  defendants 
for  the  purpose  of  foreclosing  liens,  and 
which  cases  Involved  the  Identical  questions 
Involved  In  the  present  case,  and  that  one  of 
said  suits  was  brought  to  trial  as  a  test  case, 
and  that  he  took  no  steps  in  the  other  suits 
at  that  time,  and  was  awaiting  the  result  of 
the  test  case,  which  was  tried  in  the  district 
court,  and  finally  In  the  Supreme  Court; 
that  said  test  case  was  finally  determined 
in  favor  of  the  respondent  in  this  case,  and 
that  he  supposed  the  appellant  Martha  Mar- 


tin would  settle  tbe  present  case  In  accord- 
ance with  tiie  decision  In  the  tesC  case,  and 
when  he  learned  that  appellant  refused  to 
settle  the  Kvesent  case  be  caneed  sommona 
to  be  issued  and  serred. 

A  counter  affidavit  was  also  filed  by  the 
appellant  Martha  Martin,  denying  that  slie 
had  any  Interest  in  tbe  test  case,  and  stating 
that  she  was  not  a  party  to  said  case  and 
did  not  appear  therein,  and  did  not  contrib- 
nfe  toward  the  expense  of  said  suit,  and  that 
tbe  decishm  in  said  case  does  not  affect  her 
rights  in  tiie  case  at  bar.  A  demurrer  was 
also  filed  by  Martha  Martin  to  the  com- 
plaint, setting  forth  a  number  of  reasons 
why  it  was  claimed  the  complaint  was  in- 
sufilclent  to  constitute  a  cause  of  action,  ana 
setting  forth  a  number  of  grounds  why  tbe 
complaint  was  defective  by  nonjjotndw  and 
misjoinder  of  parties  and  for  want  of  a  suffi- 
cient  statement  of  a  legal  liability. 

Thereafter  a  second  amended  complaint 
was  filed,  in  which  Frank  O.  Martin,  Maude 
Martin,  Blanche  Martin,  Rodolpfaus  Kfortin, 
Lnln  Martin,  Oamet  Martin,  and  Hazel  Mar- 
tin are  also  made  defendants,  and  in  wbicb 
R.  H.  Martin  is  omitted  as  a  defendant  To 
this  second  amended  complaint  the  defend- 
ants Frank  C.  Martin,  Maude  Martin. 
Blanche  Martin.  Rodolplras  Martin,  Lulu  U«t- 
tin,  Garnet  Martin,  and  Hazel  Martin  filed 
a  motion  to  dismiss  said  action  as  to  said  de- 
fendants, and  to  strike  the  names  of  said 
defendants  from  said  am«ided  complaint 
A  demurrer  was  also  filed  by  Martha  Martin 
to  the  second  amended  complaint,  setting 
forth  nonjoinder  and  misjoinder  and  Insnffl- 
dency  of  the  complaint.  Thereafter  the 
trial  court  sustained  a  motion  dismissing 
the  cause  as  to  tbe  defendants  Frank  G.  Mar- 
tin, Maude  Martin,  Blanche  Martin.  Rodol- 
phns  Martin,  Lulu  Martin,  Garnet  Martin, 
end  Hazel  Martin,  leaving  the  cause  of  ac- 
tion pendinf?  agahist  Martha  Martin  alone, 
and  thereafter  entered  a  default  against 
Martha  Martin  for  falling  to  appear  and  an- 
swer the  complaint  and  made  findings  of  fact 
and  conclusions  of  law,  and  entered  Jadg- 
ment  and  decree  for  the  plaintiff.  This  ap- 
peal Is  from  the  judgment' 

[1]  Three  questions  are  urged  upon  thia 
appeal:  First  Did  the  trial  court  err  In 
overruling  appellant's  motion  to  dismiss  the 
case  on  account  of  laches  In  the  prosecntlon 
of  the  same?  As  shown  by  the  transcript 
claim  of  Hen  was  filed  by  respond^it  ^ 
Shaw,  on  the  29tb  day  of  October,  1907;  an 
action  was  commenced  for  the  foreclosure 
of  said  claim  of  lien  on  the  28th  day  of 
April,  1008;  summons  was  Issued  in  said 
cause  on  the  27th  day  of  January,  1909,  and 
was  served  upon  Martha  Martin  on  the  16tb 
day  of  March,  1910,  and  return  was  made  on 
March  17.  1910.  From  tbe  showhig  made 
upon  the  hearing,  the  trial  court  was  of  tbe 
opinion  that  the  respondent  was  not  gniltr 
of  laches,  and  we  are  of  the  opinion  tbst  tbe 
trial  court  did  not  err  in  tbia  regard.  "O* 
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statute  of  this  state  flzfls  no  time  wltbln 
whlcb  a  BtunmonB  must  be  serred.  Section 
4138  of  file  Rer.  Codes  proTldeB  that  a  drll 
action  must  be  etmunenced  hy  filing  a  com- 
plaint, and  section  4188  inorldes  that  a  snm- 
moiia  may  Issue  thereon  at  any  time  within 
one  year  thereafter.  These  are  the  only 
statutory  provisions  which  relate  to  the  com- 
mencement of  an  action  and  the  tamance 
and  serrice  of  a  snmrnons.  Bey.  Codes,  J 
6124,  provides  that  the  provisions  of  the 
Code  relating  to  dvU  actions,  new  trials,  and 
appeals  are /'applicable  to,  and  constitute  the 
Tolea  of  practice  in.  the  proceedings  mention- 
ed in  this  (Chapter,"  and  the  proceedings  men- 
tioned In  the  chapter  are  those  relating  to 
iSeoB  and  the  foreclosure  thereot  Section 
B118  of  the  Bev.  Codes  provides  tiiat  **no  lien 
^OTided  for  in  this  chapter  binds  any  build- 
ing *  *  *  for  a  longer  period  than  six 
months  after  flie  claim  has  been  filed,  nnless 
proceedings  be  commenced  In  the  proper 
conrt  within  that  time  to  enforce  said 
Uen.   •  • 

[2,t]  It  win  thus  be  seen  that  the  only 
limitations  fixed  1^  the  statute  in  the  fore- 
closure of  mechanics'  Hens  are,  first,  that  the 
proceedings  must  be  commenced  for  the  fore- 
closure of  such  liens  within  six  months  after 
the  claim  of  lien  is  filed ;  second,  that  a  sum- 
nums  may  be  issued  at  any  time  within  one 
year  after  the  eommracement  of  the  action. 
There  is  no  statutory  limitation,  however,  as 
to  the  time  within  which  the  summons  must 
be  served  after  being  issued.  And,  if  the  pro- 
visions of  tiie  Code  relating  to  dvll  actions 
are  applicable  to  actions  for  the  foreclosure 
of  mechanics*  liens,  then  there  Is  no  statu- 
tory limitation  as  to  the  time  within  which 
the  sommons  issued  in  an  action  to  foreclose 
a  mechanic's  lien  must  be  served.  The  ques- 
tion, however,  as  to  whether  there  has  been 
reasonable  dllU;enCe  in  making  the  service  Is 
one  of  fact  to  be  determined  upon  the  proof 
ottered  and  the  diligence  shown  by  the  plain- 
tiff  in  making  such  service,  and  must  be  de- 
cided by  the  conrt  upon  the  fticts  as  they 
are  presented;  and  the  discretion  of  the 
trial  court  will  be  determined  by  the  same 
rules  of  evidence  as  are  applied  generally 
In  cases  where  discretion  Is  vested  In  the 
trial  conrt.  If  there  Is  an  abuse  of  such  dis- 
cretion, his  action  will  be  reversed ;  If  there 
Is  not.  It  will  be  approved.  In  tbe  case  at 
bar,  we  tliink  the  facts  fully  authorize  the 
trial  court  In  overruling  tbe  motion  to  dis- 
miss. Garpentler  v.  Mlntum,  39  Cal.  400; 
Murray     Gleeson,  100  CbI.  611.  85  Pac.  88. 

There  are  othw  reasons  assigned  for  quash- 
ing the  summons,  which  we  will  not  discuss, 
for  the  reason  that  the  making  of  the  motion 
was  a  general  appearance  in  the  case,  and 
thereby  such  questions  are  waived.  The  mo- 
tion demands  relief,  which  could  only  be 
granted  In  an  action  already  pending.  In  re 
Olarhe.  12S  Cal.  388,  68  Pac.  22. 

[4]  -Second.  It  Is  urged  that  the  trial  court 
erred  In  overruling  the  demurrer  to  the  sec- 
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ond  amoided  complaint.  It  Is  first  argued 
that  the  complaint  Is  bad,  for  the  reason 
that  B.  L.  Gamblll  Is  made  a  party  defend- 
ant In  the  complaint,  while  iii  the  lien  the 
Initials  of  Gamblll  are  given  as  B.  H.  Gam- 
bill.  It  Is  sUeged  In  the  complaint  "that  B. 
L.  Gamblll  and  B.  H.  Gamblll  are  one  and 
the  same  person,  and  that  the  tme  name  of 
the  person  hitended  to  be  named  In  the  state- 
meat  of  claim  is  B.  L.  Gamblll,  and  that  B. 
Lb  Gamblll  was  the  name  of  the  original  con- 
tractor." This  is  not  such  a  variance  be- 
tween the  complaint  and  the  claim  of  Hen  as 
wUI  afCect  either  the  validity  of  the  claim  or 
the  suffldraicy  of  the  complaint.  It  Is  ap- 
parent from  these  allegations  that  the  name 
of  B.  M.  Gamblll  was  written  in  the  lien, 
when  tbe  correct  and  true  name  was  B.  L. 
Gamblll,  and  It  does  not  appear  that  the  ap- 
pellant was  In  any  way  misled  or  deceived 
by  such  clerical  error. 

[1}  It  Is  next  argued  that  tiu  complaint 
is  insufficient,  for  the  reason  that  tbe  claim 
of  Uen  does  not  allege  or  show  that  tbe  prom- 
ises upon  which  the  lien  Is  claimed  are  located 
in  Ada  county,  state  of  Xdaho^  and  is  there- 
fore  ambiguous  and  uncertain.  The  claim 
of  lien  describes  the  property  as  "commotc- 
Ing  at  tbe  intersection  ot  the  middle  line  of 
Eighth  street  and  Ada  street  in  said  Boise 
City ;  ninnies  thence  south  along  the  coatee 
line  of  said  BIghtta  street,  85  feet;  ttience 
west,  142  feet ;  thence  north,  86  feei;  to  the 
centOT  line  of  Ada  street;  thence  east,  142 
feet,  to  the  place  of  beginning."  This  is  a 
sufficient  description.  The  court  takes  ju- 
dicial notice  that  Boise  City  Is  in  Ada  coun- 
ty, state  of  Idaho.  Bev.  Codes,  S  5050 ;  17 
Am.  St  Sng.  Xtecy.  of  Law,  906.  If,  then,  the 
court  takes  Judicial  knowledge  ttiat  Boise 
City  Is  located  in  Ada  county,  state  of  Idaho, 
then  the  description  of  the  property  upon 
which  the  Uen  was  sought  to  be  charged  is 
complete,  definite,  and  sufficient  for  identi- 
fication, and  Is  as  explicit  and  certain  as  it 
could  reasonably  be  made. 

[91  Third.  It  Is  also  contended  on  behalf 
of  appellant  that  the  Judgment  should  be  re- 
versed, for  the  reason  that  the  trial  conrt 
allowed  attorney's  fees  In  such  foreclosure 
proceeding.  This  question  has  been  deter- 
mined by  tills  court,  and  we  see  no  reason 
fOr  changing  the  nile  announced  in  those 
cases.  Thompson  v.  Wise  Boy  HIn.  &  MIU. 
Co.,  9  Idaho,  S6S.  74  Pac.  058 ;  N.  Bennett 
Oo.  V.  Twin  VaXlB  I*^  etc.,  Co.,  14  Idaho,  5- 
34,  93  Pac.  789 ;  Shaw  v.  Johnston,  17  Idaho, 
676,  107  Pac.  399. 

We  have  carefully  examined  the  record 
and  find  no  error,  and  the  Judgment  Is  affirm- 
ed. Costs  awarded  to  the  respondent 

AILSHIE,  J.  (concurring  i^eclally).  I 
concur  In  the  conclusion  reached  by  tbe 
Chief  Justice,  but  dissent  from  what  Is  said 
with  reference  to  tbe  motion  to  qoash  sum- 
mons and  dismiss  action  being  a  general  ap- 
pearance.  It  seems  clear  to  me  that  it  was 
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a  ipedal  appearancfc  If  a  Bamnunis  la  not 
properij  Isaued,  or  la  materlallr  detectiTe, 
tbe  defendant  may  more  apedaUy  to  bare  It 
aec  aside  and  vacated,  altbooA  tbe  acthm 
be  properly  pendins.  If  a  valid  Bntomona 
has  not  been  served,  or  there  is  do  proof  of 
service,  or  tbe  proof  of  service  Is  Invalid  or 
void,  ae  deftedant  may  specially  appear 
and  move  to  quaab  tbe  summons  or  saviccb 
wltbont  sobjectlns  blmself  to  tbe  Jnrlsdlo- 
tlon  at  Uie  court ;  so,  also,  If  for  any  reastm 
tbe  court  baa  no  Jurisdiction  vt  tbe  case  or 
subject-matter,  a  motion  to  dismiss  may  be 
made  wltbout  a  general  ainwarancei 

8ectl«m  48B2  of  tbe  Rev.  Codes  defines  a 
general  amtearance  In  an  action  as  fbllows: 
**A  defendant  appears  In  an  action  wben  be 
answers,  demurs,  or  gives  tbe  plaintiff  writ- 
ten notice  of  his  utpearance,  or  wben  an  at- 
torney gives  notice  of  appearance  for  blm." 

Tbere  Is  a  dlff ««nt  reason,  bowever,  wby 
I  concor  In  aflSrmlng  tbe  Judgment.  After 
tbe  motion  to  quash  and  dismiss  was  denied, 
the  defendant  filed  a  demurrer,  which  was  a 
general  appearance,  This  was  a  waiver  of 
any  error  0iat  might  have  beoi  commltl!ed  In 
denying  the  motion  made  on  qndal  ainwar^ 
ano&  A  general  appearance  la  a  waiver  of 
all  questions  raised  on  any  previous  special 
appearance.   Alorrls  v.  UlUer,  4  Idaho,  454, 

40  Pac  aa 


OOODB  St  al.  T.  COLOBADO  INV.  LOAN 
CO. 

(Supreme  Court  of  New  Hezlco,    SepL  It 
1»11.) 

(ByUabut  ly  the  Court.) 

1.  COBPOftATIOnB  (f  642*)  — FOBKON  COSPO- 
BATIOffB— CaBBTINO  ON  BUStNICSS— "TBANB- 
ACTinO  BUSINEBB." 

The  plaintill^  a  Colorado  corpontdon,  made 
tbe  defenaants  a  loan  and  took  a  mortfraite  oo 
real  estate  situated  In  tiiis  territory ;  the 
morteage  being  execated  within  this  territory. 
Ilie  detendanta  answered  that  the  plalatiff  had 
not  complied  with  the  law  of  tliis  territory 
govemingr  forelfm  corporations,  and  liad  no  right 
to  transact  business  in  this  territory. 

Held,  the  doing:  of  a  single  act  of  basinesa 
by  a  foreign  corporation  does  not  bring  it  with* 
in  section  102.  c.  79,  Laws  190Q,  providing  that: 

"Every  foreign  corporation  except  baalcing, 
iDsnrance  and  railroad  coiporations,  l>efore 
transacting  any  business  in  this  territory  shall 
file  io  tbe  office  of  the  Secretary  of  the  Terri- 
tory a  copy  of  its  charter." 

Following  Cooper  Manufacturing  Co.  t. 
Ferjnison.  113  U.  S.  727,  5  Sup.  Ct.  739,  28 
L.  Ed.  1137. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i|  2520-2527;  Dee.  Dig.  | 
«42.« 

For  other  definition^  see  Words  and  Phrtaaa, 
vol.  8,  pp.  7068-7060;  vol.  8,  p.  7818.] 

2.  UsuBT  (8  2*)— What  OossnTtrrss— What 
Law  Oovebnb. 

By  their  contract  the  plaintiff  and  defend- 
ants agreed  that  the  law  of  the  contract  should 
be  the  statntea  of  the  state  of  Colorado.  The 


defendanta  answered  that  the  contract  called 
for  the  payment  of  more  than  12  per  cent,  in- 
t^re^^r  annum,  contrary  to  secUon  255ii,  C. 

HeUt  the  all^tiOT  did  not  conititnte  a 
defense;  tlie  contract  being  governed  by  tlie 
laws  of  tbe  state  of  Colorado. 

[Ed.  Note.— For  other  casea,  see  Uauiy,  Cent 
Dig.  II  216,  418;  Dec.  Dig7|  2.*] 

8.  MoBTOAois  (I  581*)  — FoBBCLoscrsK— Ac- 
tion TO  FoBSCLOSB-^uifaaL  Fns. 

Defendants  by  their  answer  all^  dut 
toey  were  compelled  to  employ  an  atttmuy  to 
defend  tbe  action,  and  a  reasonahle  fee  for  such 
attorney  is  $2S0. 

Held,  this  paragraph  was  properly  stru^- 
en,  because  in  the  absence  of  allegation  of  any 
sgxeement,  counsel  fees  cannot  be  awarded. 

Following  Dame  v.  Goddtl  B.  ft  L  Co^  13 
N.  M.  10,  79  Pac  286i 

[Ed.  Note.— For  other  casea^  see  IfortgifEi, 
Gent  Dig.  H  1069-1670;  Dee.  Dig.  |  0a£^ 

4.  Apfial  Affo  Ebbob  (I  287*)— Assioirianns 
or  Ebbob— Rendition  or  Judomxht. 

By  their  fourth  assignment  of  errotf  de* 
fendanta  claim  that  the  fxnirt  ened  \a  giring 
judgment  for  plaintiff. 

ifeld,  tt  not  upearing  from  the  record 
that  the  judgment  is  fatally  defective  oa  ac- 
count of  lack  of  Jurisdiction,  we  will  not  con- 
aider  this  assignment  of  error. 

Following  Neher  v.  Armljo,  U  N.  M.  67, 
66  Pac.  617. 

[Ed.  Note.— For  other  cases,  see  Appeal  sal 
firror,  Dec.  Dig.  !  267.*) 

Appeal  from  District  Court,  Union  County; 
before  Chief  Justice  Pope. 

Action  by  tbe  Colorado  Investment  Loan 
Company  against  James  Goode  and  others. 
bTom  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

WUIlam  J.  Eaton,  for  appellants.  O.  P. 
Easterwood,  for  appellee. 

MBCHEH,  J.  This  la  an  action  brongbt 
by  the  appellee,  hereinafter  styled  the  plain- 
tiff, agatnat  the  appellants,  hereinafter  styled 
tbe  defendants,  to  foreclose  a  mortgage  on 
real  estata  Judgment  for  the  plainUli;  and 
defendants  appeal. 

The  appellanta  assign  four  errm  tot  our 
consideration.  Of  these  the  first  and  aecond 
are  not  before  us,  having  been  waived. 

[1]  1.  Thn  third  aaslgnment  of  errw  qoes- 
tlons  the  action  of  tbe  court  below  In  strik- 
ing out  the  eighth,  ninth,  tenth,  and  twtfftb 
paragraphs  of  defendants*  answer.  By  tbe 
eighth  paragraph  of  the  answw,  It  alleged 
that  tbe  plaintiff  bad  no  legal  right  to  sue^ 
for  the  reason  that  on  the  face  of  ttie  com- 
plaint It  appeared  that  plaintiff  \m  a  foreign 
corporaUon  and  that  it  did  not  appear  from 
said  com^lnt  that  plaintiff,  prevloos  to  tbe 
execution  of  tbe  contract  sued  on,  hid  cmn- 
plied  wiOi  tbe  laws  and  statutes  of  New  Mex- 
ico governing  foreign  corporations.  Cor  stat- 
ute on  this  subject  (section  102,  c.  79,  Laws 
of  1900)  provides  that:  **Bva7  fn^gn  cor- 
poration except  banking,  Inaorance  and  rail- 
road corporations,  btfore  transacting  any 
business  in  this  territory  Asll  file  bi  Uie  of- 
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flee  of  tbe  Secretary  of  the  Territory  a  copy 
of  Its  charter,"  etc.  The  phrase  "transact- 
Ing  buslnees"  has  been  held  to  be  equiva- 
lent to  the  words  "doing  business,"  found  In 
the  statutes  of  many  of  the  states.  General 
Conference  of  Free  Baptists  t.  Berkey,  156 
Cal.  466,  lOQ  Pac.  411. 

The  case  of  Cooper  Manufacturing  Com- 
pany T.  t'eignson,  113  U.  S.  727,  5  Sup.  Ct. 
739.  28  L.  Ed.  1137,  disposes  of  this  point  In 
favor  of  the  plaintiff,  holding,  In  effect,  that 
the  doing  of  a  sin^e  act  of  business,  or  per- 
forming one  transaction,  would  not  be  with- 
in a  statute  such  as  oars.  It  is  on  this  case 
we  bold  that,  as  far  as  the  record  before  us 
shows,  the  plaintiff  had  transacted  but  this 
one  act  of  business,  and  therefore  paragraph 
8  of  tbe  dtfendants*  answer  did  not  consti- 
tute a  good  defense,  and  wai  properly 
stricken. 

[2]  2.  By  the  ninth  and  tenth  paragraphs 
of  defendants'  answer,  it  was  alleged  that 
the  rate  of  interest  charged  and  provided  for 
by  the  mortgage  exceeded  12  per  centum  per 
annum,  and  therefore  was  contrary  to  section 
2552,  Laws  of  1897,  which  provides  that: 
"In  written  contracts  for  tbe  payment  of 
money  it  shall  not  be  legal  to  recover  more 
than  twelve'  per  cent  interest  per  annum." 
By  the  terms  of  the  mortgage  and  contract 
between  the  parties.  It  was  stipulated  that  the 
law  of  the  contract  should  be  the  statutes  of 
the  state  of  Colorado.  This  being  so,  the 
laws  of  the  territory  of  New  Mexico  are  not 
applicable  to  this  contract,  and  the  court  be- 
low was  correct  In  striking  the  paragraphs 
of  the  answer.  Stelnman  v.  Midland  Sav- 
ings ft  Loan  Company  et  at,  78  Kan.  479,  96 
Pac.  860;  United  States  Savings  ft  Loan  Co. 
T.  Sfaaln  et  al.,  8  N.  D.  136,  77  N.  W.  1006. 

[S]  8.  By  the  twelfth  paragraph  of  defend- 
ants* answer,  they  all^e  that  they  have  been 
compelled  to  employ  an  attorney  to  defend 
tbe  action,  and  that  a  reasonable  fee  for  such 
attorney  Is  $260.  This  paragraph  also  was 
properly  stricken.  Dame  v.  Cochitl  R.  ft  Imp. 
Co.,  13  N.  M.  10,  79  Pac.  296,  in  which  it  was 
held  that,  "In  the  abaence  of  any  allegation 
and  proof  of  an  agieemoit  to  pay  counsel 
fees,  such  fees  cannot,  unless  espe^ally  pro- 
vided for  by  statDte,  be  awarded  as  costs  or 
otherwise" 

[4]  4.  By  their  fourth  aselgnmait  of  error, 
tbe  deftondants  say  that  the  court  erred  in 
giving  Judgmmt  for  plaintiff  in  the  sum  of 
$819.60.  Tben  appears  from  the  record  to 
have  been  no  ezc^tton  token  to  tba  judg- 
ment, or  to  tbe  findings  of  fAct  or  oondu- 
Mons  of  law  of  tbe  referee  appointed  heredn, 
upon  which  JudgmCTt  was  fbund.  As  there 
appears  to  be  nothli^  In  tbe  record  which 
■bows  that  the  Judgment  Is  fotally  defective 
ca  account  of  a  lack  of  Jurisdiction,  we  will 
bot  cMiBider  the  assignment  of  error  in  this 
eas&  We  have  held,  in  the  cases  of  Neher  v. 


Armljo.  11  N.  M.  67.  66  Pac.  517,  and  De 
Baca  V.  Wilcox,  11  N.  M.  SG2,  68  Pac  922, 
that:  "We  will  not  examine  a  record,  unless 
exceptions  have  been  taken  and  the  errors 
complained  of  called  to  the  attention  of  the 
trial  court  This  is  the  general  rule,  subject 
to  the  exception  that  this  court  wilt  notice, 
without  exception  or  presentation,  Jurisdic- 
tional and  other  matters  which  may  render 
a  case  Inherently  and  fatally  defective  and 
require  a  reversal." 

For  the  foregoing  reasons,  the  Judgment 
of  the  lower  court  la  affirmed. 

ABBOTT,  McFIB,  PARKER.  WRIGHT, 
and  ROBERTS,  JJ.,  concur.  POPE,  0.  J., 
having  tried  the  case  below,  did  not  take  part 
In  tbls  dedslon. 


VeVEIOH  T.  VEIO  et  aL 
(Supreme  Court  '^^^^^^''^  Sept  1, 

(SyUabua  &v  the  Court.) 

1.  Pleading  (8  192*)  —  IncoNBiSTKnr  De- 
fen  ses— Dsn  ubbbb. 

Objection!  to  an  answer  that  it  states  in- 
consistent  defenses  may  not  be  made  by  demur- 
rer. ' 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  ||  408.  409,  42Q ;  Dec.  Dig.  |  1927] 

2.  Mines  and  Minerals  (|  23*)— Sales  tor 
Taxes— "Incumbbancbs**— Annual  Labob. 

Under  the  statutory  provisions  declaring 
improvements  to  be  real  estate,  and  that  upon 
saw  of  real  estate  for  delinquent  taxes,  the 
owner  has  the  right  to  retain  possesion  until 
the  ezpiratioD  of  tbe  three  years  for  redemp- 
tion, improvements  upon  a  mining  claim  become 
upon  a  sale  thereof  for  taxes  so  asaoclated  with 
the  realty  as  to  constitute  an  incombrance 
tbereoD  within  the  meaniDS  of  C.  L^  f  2804, 
allowing  tiie  holder  of  an  tncumbranoe  to  per- 
form the  annual  labor  so  as  to  prevent  reloca- 
tion. 

[Ed.  Note.— For  other  eases,  see  Mines  and 
Mtnezals,  Dee.  Dig.  |  28.* 
For  other  definition^  sse  Words  and  Phrases, 

voL  4,  pp.  8S19-8^J 

(Additional  ByUahui  By  Editorial  Btaf.) 
8.  Mines  and  Minebals  (|  23*) —Annual 

La  BOB— "I  NCUUBBA  NCSS." 

The  word  "incumbrances,"  within  Gomp. 
T^WB  1897.  S  2304.  allowing  tbe  bolder  of  an 
incumbrance  on  a  ndning  claim  to  perform  an< 
nual  labor  to  prevent  relocaHon,  not  confined 
to  voluntary  liens  nor  liens  at  all.  hot  iocludes 
servitudes  of  any  character,  and  Includes  any 
burden  on  land,  depreciatlve  of  its  vslue,  such 
as  affect  the  title,  and  such  also  as  affect  the 
property's  physical  CMidition  (4  Words  and 
Phrases,  3520). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  |  23.*] 

Appeal  from  District  Courts  Slemi  Coun- 
ty; before  Justice  Mechem. 

Action  by  Jamea  McYelgfa  against  A.  0^ 
and  Lk  L.  Summers  &  Ca  Judgment  for 
dtfendantfl)  and  plaintUf  appeals.  Affirmed. 

B.  L.  Medler,  for  appellant  Fei^uason 
ft  Crewa.  for  appellees. 
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POPE,  O.  7.  This  cause  was  disposed  of 
apon  the  pleadings,  which  fact  makes  It  nec- 
essary to  consider  these  latter  so  far  as  here 
material  with  some  detail.  The  complaint 
alleges  that  McVeigh  on  January  1,  1908.  lo- 
cated certain  "racant  and  uuapproprtated 
public  mineral  lands"  as  the  Burke  mine,  the 
premises  being  described  with  particularity 
In  the  complaint,  that  the  necessary  loca- 
tion work  was  done,  and  that  the  possession 
of  the  property  had  remained  in  the  plaintiff 
up  to  the  bringing  of  the  suit  tt  is  further 
averred  that  the  property  preTlous  to  Janu- 
ary 1,  1908,  was  known  as  the  New  Century 
mine,  owned  by  the  Black  Peak  Gold  Mining 
Company,  but  that  said  company  failed  to  do 
the  annual  assessment  work  for  1907,  by  vir- 
tue whereof  the  property  became  subject  to 
the  plalntlCTs  location  as  above  described. 
There  Is  an  allegation  that  there  were  valu- 
able Improvements  consisting  of  mill  and  ma- 
chinery on  the  property  worth  $5,000,  and 
that,  by  virtue  of  the  above-mentioned  loca- 
tion, plalntitr  became  the  owner  of  such  im- 
provements. It  is  further  shown  by  the  com- 
plaint that  the  defendant  Velg  subsequent  to 
the  posting  of  plaintiCTB  location  notice  of 
January  1,  1908,  located  the  da^  as  the 
Nil  Desperaudum  mine,  and  that  subse- 
quently, on  discovering  that  plaintifl  had 
previously  located  said  property  as  the 
Burke  mine,  Veig -notified  plaintiff  that  be 
would  abandon  the  Nil  Desperandnm  loca- 
tion, and  thereafter  did  abandon  it,  having 
failed  to  do  the  necessary  preliminary  loca- 
tion work,  and  by  falling  to  file  his  location 
notice  in  the  proper  oflaee,  but  that,  notwith- 
standing all  this,  Velg  has  caused  to  be  filed 
In  the  probate  clerk's  office  of  Sierra  county 
a  proof  of  labor  upon  the  said  New  Century 
location,  falsely  certifying  that  he,  Velg,  had 
done  the  annual  assessment  work  for  1907, 
whereas  in  truth  and  In  fact  said  work  was 
not  done,  if  at  all,  for  the  Black  Peak  Gold 
Mining  Company,  but  as  a  mere  volunteer, 
and  with  the  fraudulent  design  to  secure 
possession  of  the  mining  machinery  and  mill 
upon  the  premises,  the  said  Velg  pretending 
to  own  some  Interest  In  said  improvements 
by  virtue  of  a  tax  sale  thereof,  the  exact  na- 
ture of  which  Is  unknown.  Allying  an  at- 
tempt to  remove  the  machinery,  and  that 
V'eig  while  pretending  to  act  for  defendants 
L.  L.  Summers  &  Co.  was  in  fact  acting  for 
himself,  plaintiff  prays  an  Injunction  against 
the  removal  of  said  mill  and  machinery,  and 
against  the  assertion  by  defendant  of  any 
right  thereon  or  to  said  Burke  mine,  and 
praya  that  the  proof  of  labor  may  be  can- 
celed as  a  cloud  upon  plaintiff's  title,  and 
that  the  latter  be  quieted  and  set  at  rest. 
The  answw  of  the  defendants  Velg  and  Sum- 
mers ft  Co.  an  practically  the  same,  each 
averring  T^g  to  be  simply  the  agent  of  Sum- 
mem  ft  Co.  The  answor  while  admitting 
that  the  plaintiff  posted  on  January  1,  1908» 
and  duly  recorded,  the  locatUni  notice  plead- 


ed, denies  that  the  necessary  location  work 
was  done,  or  that  the  plaintiff  has  bera  In 
possession  of  the  claim  since  January  1, 1908, 
as  alleged,  and  denlee  that  on  January  1, 
1908,  the  mining  property  in  question  was 
vacant  unappropriated  public  mineral  land. 
While  admitting  that  the  premises  were 
prior  to  January  1,  1908,  known  as  the  New 
Century  mine  and  were  owned  by  the  Black 
Peak  Gold  Mining  Company,  It  denies  that 
the  company  failed  in  1907  to  do  Its  annual 
assessment  work,  or  that  said  property  be- 
came forfeited  on  January  1,  1908.  Further 
elucidating  this  last  allegatl<Hi,  defendant 
alleges  that  on  November  29,  1907,  he  acquir- 
ed at  tax  sales  a  tax  title  to  the  improve- 
ments upon  the  New  Century  mine  and  as 
described  in  the  complaint,  and  that,  in  or- 
der to  protect  said  Improvements  from  re- 
verting to  the  United  States,  the  defendants 
caused  to  have  seasonably  performed  the  an- 
nual labor  for  1907,  and  thereafter  did  file 
proof  of  such  labor  as  alleged  In  the  com- 
plaint, and  that  the  notice  locating  the  Nil 
Desperaudum  mine  was  filed  by  defendants 
on  January  1,  1908,  and  prior  in  time  to 
that  of  plaintiff,  and  was  filed  In  order  to 
protect  their  said  tax  title  and  the  amount 
paid  out  for  taxes,  and  to  place  defendants 
upon  an  equal  footing  with  any  other  loca- 
tor in  case  the  title  covered  by  the  aforesaid 
tax  certificate  should  prove  in  any  way  to 
be  defective.  The  defendant  denies  abandon- 
ing the  Nil  Desperaudum  location,  and  de- 
nies any  failure  to  record  the  location  no- 
tice, but  admits  that  he  has  not  as  yet  (the 
answer  being  filed  on  March  3,  1908)  per- 
formed the  location  work  under  the  Nil  Des- 
peraudum location,  averring  "tliat  he  has  no 
knowledge,  information,  or  belief  sufficient 
to  enable  him  to  answer  whether  or  not  lie 
has  abandoned  his  claim  to  said  property  un- 
der said  Nil  Desperaudum  mining  location 
and  therefore  denies  that  he  has  abandoned 
said  property  under  said  notice."  There  Is 
no  cross-complaint  praying  affirmative  relief 
to  defendants. 

The  answers  were  demurred  to  upon 
grounds  to  be  pres^itly  discussed.  The  de- 
murrer was  oTwruIed,  with  leave  to  plaintiff 
to  reply  within  20  days.  At  the  explratitm 
of  that  time,  no  reply  having  t>een  ffied,  de- 
fendants moved  for  Judgment.  This  motiou 
was  Biistalned,  the  injunction  dissolved,  and 
the  complaint  dismissed  with  costa.  Upon 
this  appeal  the  errors  assigned  are  the  over- 
ruling  of  the  demurrer  and  the  entry  of  judg- 
ment This  Involves  a  consideration  of  tte 
grounds  of  the  demurrer.  The  first  ground 
urged  la  that  there  are  Inconsistent  defoises 
set  xxp.  The  atgumoit  is  that  the  dti^idants 
cannot  in  <me  breath  claim  aa  a  defoss  tbtt 
plaintiff  a  location  la  Invalid  bccanae  the  land 
had  not  beoi  forfeited  h7  failure  to  do  die 
asseeament  work  <tf  1907,  and  In  Uw 
next  breath  cdaim  aa  a  defense  a  tocstlon 
made  b7  defendants  based  opon  the  existence 
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of  sncfa  a  forfeiture.  To  tbls  defoidaats  an- 
swer that  tbe  Inconsistency  which  the  law 
denounces  Is  one  of  fact— 1.  &,  that  a  pleader 
may  nc^  present  two  causes  of  action  or  two 
defenses  which  inToIve  a  contradictory  state 
of  facts.  In  other  words,  he  must  be  con- 
sistent In  his  claim  of  fact,  but  need  not  be 
In  his  positions  of  law.  It  Is  urged  that 
there  Is  no  reason  why  defendants  may  not 
aver  that  there  was  as  a  matter  of  law  no 
forfeiture  of  the  New  Century  claim  because 
defendants  occupied  such  a  relation  to  that 
claim  in  1907  as  to  give  them  a  standing  to 
do  the  annual  woric  for  the  then  owners,  and 
that,  on  falling  to  sustain  this  contention, 
they  may  stilt  urge  that,  even  If  their  work 
on  behalf  of  the  owners  In  1907  was  Insuffi- 
cient to  save  the  claim  from  forfeiture,  th^ 
still  have  a  good  defense  based  upon  location 
made  prior  to  the  plalntiCTs  after  the  mid- 
night of  December  31,  1907. 

[1  ]  We  find  It  unnec^sary,  however,  to  de- 
'cide  this  question  for  the  reason  that  we  do 
not  deem  it  a  matter  properly  arising  upon 
demurrer.  Our  Code  limits  the  grounds  of 
demurrer  to  seven  (Comp.  Laws,  I  26S5,  sub- 
sec.  35),  among  which  is  no  ground  that  In- 
consistent defenses  are  asserted.  An  objec- 
tion of  that  character  must  be  raised  In  an- 
other way,  such  as  by  a  motion  to  strike  out 
or  by  motion  to  require  the  party  to  elect  31 
Cyc.  151,  635.  Thus  it  is  said  In  Caldwell  v. 
Ruddy,  2  Idaho  (Hasb.)  1,  -1  Pac.  339,  340: 
'*An  objection  that  a  pleading  contains  in- 
consistent allegations  or  denials  cannot  be 
made  by  demurrer.  The  grounds  upon 
which  a  party  may  demur  are  speclQed  and 
numerated  in  the  statute,  and  he  must  be 
limited  to  the  statutory  grounds.  That  the 
pleading  contains  Inconsistent  allegations 
or  defenses  Is  not  one  of  these  grounds. 
When  this  objection  exists,  it  should  be  tak- 
«n  advantage  of  by  motion  to  strike  out.  or 
require  the  party  pleading  to  elect  between 
them.  The  first  and  second  subdivlslous  of 
the  demurrer  were  properly  overruled."  That 
this  was  the  rule  Independent  of  statnte  Is 
shown  by  Koonan  v.  Bradley,  9  Wall.  304, 
402.  19  Tj.  Ed.  757.  where  it  Is  said:  "One 
plea  In  bar  is  not  waived  by  the  existence  of 
another  plea  in  bar,  Uiough  the  two  may  be 
inconslstnit  In  their  averments  with  each 
other.  The  remedy  of  the  plaintiff  In  such 
case  is  not  by  demurrer,  but  by  a  motion  to 
strike  out  one  of  the  pleas,  or  to  compel  the 
defendant  to  elect  by  which  he  will  aMde." 
The  ground  of  demurrer  that  "several  muses 
of  defense  have  been  improperly  joined"  does 
not  meet  a  case  such  as  here,  where  the 
claim  is  that  the  defenses  are  Inconsistent 
Bndd  Y.  Bingham,  18  Barb.  (N.  T.)  406. 

[X]  The  second  and  principal  ground  of  de- 
murrer Is  that  the  dains  of  assessment  work 
by  the  owner  of  ImproTonests  apon  a  mining 
claim  purchased  at  tax  sale  does  not  Inure 
to  the  bmeflt  of  the  mining  claim,  and  that 
the  defendants  oonld  obtain  no  Interest  In 


the  mining  dalm  by  reason  thereof.  The 
statute  provides  (a  L.  |  2304)  as  follows: 
"Wh^  the  ownw  or  owners  of  any  mining 
claim  or  claims  now  located  or  whi(A  may 
hereafter  be  located,  upon  which  there  shall 
exist  any  mortgage,  miner's  or  mechanic's 
11^,  or  other  incumbrance  of  any  kind  which 
may  be  hereafter  made  or  incurred  shall  re- 
fuse, neglect  or  fall,  up  to  the  first  day  of 
December  of  any  year,  to  perform  thereon 
the  annual  labor  or  make  thereon  the  annual 
expenditure  required  by  law  to  be  made  In 
order  to  prevent  the  same  from  t)ecomlng 
open  to  relocation.  In  such  case  the  holder 
or  owner  of  such  mortgage,  lien  or  Incum- 
brance, may,  upon  the  first  day  of  December 
of  such  year  or  any  time  thereafter,  before 
any  such  mining  claim  or  claims  shall  have 
been  relocated,  enter  with  his  or  their  work- 
men and  employes  upon  the  same  ■  and  per- 
form, or  cause  to  be  performed,  tbe  one 
hundred  dollars'  worth  of  labor  or  make  the 
one  hundred  dollars*  worth  of  improvements 
upon  such  claim  or  claims  as  by  law  required 
to  be  done  or  made  each  year  In  order  to 
prevent  such  claim  or  claims  from  becoming 
open  to  relocation." 

The  pleadings  disclose  the  purchase  of  the 
Improvements  at  tax  sale  In  November,  1907. 
Is  a  tax  title  to  the  Improvements  an  incum- 
brance upon  the  mining  claim?  If  so,  under 
C.  i  2304,  the  assessment  work  done  by 
Veig  for  1907  inured  to  blm;  If  otherwise, 
it  did  not.  Statutory  provisions  as  to  tax* 
ing  mining  claims  are  not  numerous.  O.  U 
8  4019,  separates  property  for  general  pur- 
poses of  taxation  Into  two  elates — real  es- 
tate and  personal  property.  The  term  "real 
estate"  la  declared  to  include  "all  mines, 
mioerala  uid  quarries,"  and  also  improve- 
ments, and  the  latter  are  defined  to  Include 
"all  buildings,  itmctures,  fixtures  and  fences 
erected  niwn  or  affixed  to  land  whether  title 
has  been  acquired  to  said  land  or  not"  C.  L. 
I  1660,  declares,  in  defining  the  exemptions 
from  taxaUtm  for  school  puritoses,  that 
mines  and  mining  claims  "shall  pay  a  tax 
upon  the  net  product  and  upon  the  anrface 
ImprerementB  only."  Laws  1899,  c  60,  de- 
clares the  exemption  more  clearly  la  tbe 
following  terms:  "That  no  tax  shall  be  as- 
sessed, levied  or  collected  upon  any  mining 
claim  in  this  territory,  located  under  the 
mhilng  laws  of  tbe  United  States,  nor  upon 
any  shaft  or  workings  therein,  until  after 
patent  shall  have  been  duly  Issued  therefor 
by  the  United  States ;  and  for  one  year  there- 
afler  but  nothing  herein  contained  shall  be 
held  or  construed  to  ez^opt  from  taxation, 
as  now  provided  by  law.  the  improvements 
upon  any  such  ipfaiwg  claim,  other  than  the 
idiaftB  and  other  woAlngs  as  aforesaid,  nor 
the  net  product  of  any  such  mining  claim," 

We  deem  it  dear  from  the  statutes  just 
quoted  that  the  authority  in  the  case  of  a 
mining  dalm  Is  to  tax,  not  the  boU,  but  slm- 
jflf  the  Improvement^  and  that  a  sals  for 
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taxes  earrlee  only  the  improTem«ita.  These 
latter,  however,  are  under  C.  L.  S  4010,  real 
estate,  and.  being  classlfled  u  inch,  the  right 
to  redeem  continues  onder  Laws  1890,  c  22, 
for  three  years  from  the  date  of  sale;  the 
right  of  possession  remaining  during  that  pe- 
riod In  the  former  owner.  It  follows,  there- 
fore, that.  If  It  was  the  Illative  intent 
that  the  holAet  of  a  tax  title  to  improTements 
on  a  mining  claim  might  not  keep  np  the  an- 
nual work  thereon,  our  prorisions  of  law  for 
taxing  such  improTements  became  perfectly 
naelesB.  Since  such  Improvements  are  real 
estate,  they  may  not  be  removed  until  the 
three-year  period  of  redemption  has  passed, 
and,  tf  the  purchaser  thereof  may  not  keep 
np  the  work  on  behalf  of  the  owner,  It  would 
Inevitably  follow  that,  long  before  the  pur- 
chaser ever  became  entitled  to  take  posses- 
eion,  the  improvements  will  have  reverted, 
and  become  forfeited  to  the  government 

[8]  We  think  this  result  could  not  have  been 
Intended  by  the  Legislature  and  that  the  word 
"Incumbrance"  is  broad  enough  to  include  a 
tax  sale  purchaser  conditioned  as  above  stat- 
ed. This  latter  is  not  confined  to  voluntary 
Hens,  for  the  statute  In  terms  Includes  those 
following  by  operation  of  law.  Nor  is  It  con- 
fined to  liens  at  all.  It  Includes  servitudes 
of  any  character.  As  was  said  in  Harrison 
T.  Dee  Moines,  etc.,  R.  Co.,  91  Iowa,  114,  68 
N*.  W.  1081,  the  term  includes  any  "burden 
on  land,  depreclatlve  of  Its  value,  such  as  a 
lien,  easement  or  servitude  which,  though 
advene  to  the  Interest  of  the  landowner,  does 
not  conflict  with  his  conveyances  of  the  land 
in  fee.**  So  in  4  Words  &  Phrases,  3520,  in- 
cumbrances are  said  to  be  "separated  into 
two  classes:  (1)  Such  n  affect  the  title  to 
the  property ;  and  (2)  such  only  as  affect  the 
property's  physical  condition.  A  mortgage  or 
other  lien  Is  a  fair  Illustration  of  the  former, 
while  a  public  road  or  right  of  way  Is  an  il- 
lustration of  the  latter."  We  think  that  our 
statute  has,  by  making  Improvements  real 
estate,  so  attached  them  to  the  soil  that  the 
purchaser  thereof  has  a  right  that  tbey  re- 
main attached  to  the  soil  until  the  expiration 
of  the  three  years  for  redemption,  and  that 
this  right  creates  an  Incumbrance  within  the 
meaning  of  C.  L.  I  2304.  and  that  to  protect 
that  right  the  tax  purchaser  may  prevent  a 
reversion  to  the  government  by  doing  the  an- 
nual work  on  behalf  of  the  locator. 

It  follows,  therefore,  that  the  assessment 
work  done  by  d^endanta  In  December,  1907, 
for  that  year  was  efficacious  to  keep  the  New 
Century  claim  alive,  and  the  locations  made 
on  the  lat  day  of  the  following  January,  re- 
spectively, by.the  plaintiff  and  the  defoidant 
were  void.  Since  the  defendants  In  their  an- 
swer fnlly  set  np  the  above  drcnmstancea 
under  whi<^  they  did  the  aasessmoit  work 
for  1907,  and  since  these  facta  whtdi  eonstt- 
tnted  defenrive  new  matter  wer«  not  travers- 
ed by  a  mptjt  the  trial  court  was  right  In 


ordering  a  judgment  for  defendants  on  the 
pleadings.  « 
The  judgment  Is  accordingly  affirmed. 

PABKER,  McPIB,  ABBOTT.  WRIGHT, 
and  ROBERTS,  JJ.,  concur.  MECHEM,  J., 
having  tried  the  causey  did  not  participate 


TERRITORY  ex  ret  WELTER  T.  WITT. 

(Suprame  Oonrt  of  New  Mexloo,   Aog.  81, 

1911.) 

JusnoBB  OF  THK  PxAOB  (S  8*>— Txinnts— Na- 

ruM  OF  Office— "CouHTT  Officbb." 
The  enabling  act  (Act  June  20.  1910.  e. 
810,  36  Stat.  56^  f  provides  that  the  countr 
and  territorial  officers  shall  hold  over  onti)  the 
admission  of  the  territory.  Comp.  Laws  1897, 
SS  3230.  8232,  3243,  3387.  lecognise  the  Joris- 
diction  ci  the  Justicea  of  the  peace  to  be  coex- 
tensive with  the  limits  <rf  ths  coan^  Id  which 
tbey  have  been  elected;  hut  sectloD  3224  pro- 
vides that  justices  of  the  peace  shall  be  elected 
Id  odd-numoered  years,  while  section  1698  pro- 
▼idea  for  the  elecaon  of  county  officers  in  even- 
numbered  years.  Const,  art  6,  I  26,  prorides 
for  the  office  of  Justices  of  the  peace,  out  de- 
clares them  to  be  precinct  officers.  Held  that, 
while  a  precinct  has  no  corporate  exiatenoe,  t 
justice  of  the  peace  was  not  a  "county  officer" 
within  the  purview  of  the  enabling  act.  and  did 
not  hold  over  until  the  admission  of  the  terri- 
tory. 

[Ed.  Note.— For  other  cases,  see  Jnstioei  of 
the  PeMe,  Gent.  Dig.  |i  11-14 ;  Dee.  Dig.  |  a* 
For  other  definitions,  see  Words  and  Phrtsei, 

vol.  2,  pp.  1663-166S.1 

Appeal  from  District  Court,  Chaves  Coon* 
ty ;  before  Chief  Justice  Pope. 

Mandamus  by  the  Territory,  on  the  rela- 
tion of  A,  J.  Welter,  against  M.  W.  Witt 
From  a  pro  forma  judgment  for  respondeat, 
relator  appeals.  Affirmed. 

W.  a  Reld,  J.  M.  Herrey,  and  J.  M. 
O'Brt^  for  an^ellant  Dye  ft  Dunn,  for  ap* 

pellee. 

WRIOHT,  J.  This  Is  a  proceeding  by  la- 
formation,  in  the  nature  of  quo  warranto,  to 
try  the  title  of  appellee  to  the  office  of  jus- 
tice of  the  peace  in  precinct  No.  1,  Chares 
county,  N.  M.  The  judgment  of  the  lover 
court  was  pro  forma. 

It  appears  that  the  appellant,  A.  J.  Welter, 
was  the  duly  elected,  qualified,  commissioiied, 
and  acting  Justice  of  the  peace  at  and  prior 
to  the  passage  of  the  act  of  Congress  of  Jsm 
20,  1910,  c  310.  36  Stat  S6T,  known  as  the 
"Enabling  Act."  The  appellee  d&lms  and 
now  holds  the  said  ofllce  as  a  result  of  as 
election  held  in  January,  tBil,  The  title  of 
appellee  to  the  ofllce  depends  npon  the  valid- 
ly of  the  e1ectl«i  held  In  January,  1911. 
This  election  waa  called  and  held  under  the 
provisions  of  the  statnte  of  New  Hexlo^  np- 
on the  regularly  appointed  day  Cor  audi  dec* 
tion. 

The  contention  of  the  appellant  la  that  the 
act  of  Congress  to  enable  New  Mexico  tai 
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Arixonfl  to  form  a  state  government.  Bp- 
proTed  June  20,  iSlO,  In  section  5  thereof, 
oontlnnea  In  oflSce  until  tbe  admlsalon  of  the 
commonwealth  Into  the  Union  as  a  state  all 
territorial  and  coonty  officers,  and  that  a  Jus- 
tice of  the  peace  U  a  county  dfflcra  within  the 
terms  of  said  aectliHi  5. 

SectlfHi  6  of  the  act  of  Congress  of  June 
20,  1910,  after  xvovldlng  for  the  first  elec- 
tion nndra-  ttte  new  state  goTemment  to  be 
formed  under  tiie  prortolons  of  said  Mt,  pro- 
Tides:  "ITntU  the  Issuance  of  said  proclama- 
tion h7  the  PreattfsDt  of  the  United  States 
and  until  the  said  state  is  so  admitted  Into 
the  Union  and  said  officers  are  elected  and 
qnalifled  under  the  provisions  of  the  Consti- 
tution, the  county  and  territorial  officers  of 
Aid  territory,  Including  the  delegate  In  Con- 
-gress  thereof,  elected  at  the  general  election 
in  1808,  shall  continue  to  discharge  the  du- 
ties of  their  reqieetlve  <^ce8  in  and  for  said 
territory;  lurovided  that  no  session  of  the 
territorial  l^fslatlve  assembly  dull  be  hdd 
to  wixr 

Ttie  contention  of  the  appellant  that  a  jus- 
tice of  the  peace  in  New  Mexico  must  be  con- 
sidered as  a  county  vOcer  Is  based  upon  va- 
rious providmis  of  the  statute  regulating  the 
conduct  and  Jurisdiction  of  Justices  of  the 
peace;  Section  3290,  C.  L  1897,  provides  that 
the  Jurisdiction  of  the  Justices  of  the  peace 
-shall  be  coextensive  with  the  limits  of  the 
county  in  which  they  shall  be  <dected,  with  a 
proviso  that  they  shall  reside  and  hold  their 
office  in  the  precinct  for  which  they  may  be 
elected.  See,  also,  section  S232.  a  U  1897. 
This  Jurisdiction  as  to  dvll  cases  is  apparent- 
ly circumscribed  In  another  section— sectloD 
S337.  C  U  1897.  All  process  by  a  Justice  of 
the  peace  Is  directed  to  the  "sheriff  or  any 
constable  of  the  proper  county,"  and  may  be 
executed  anywhere  in  the  county.  Section 
3243.  CL  Ii.  1S97.  Justices  of  the  peace  are  al- 
so required  to  make  quarterly  reports  to  the 
county  commissioners.  Section  1792,  CL  I*. 
1897.  It  is  also  unquestioDed  in  New  Mexico 
that  a  precinct  has  no  corporate  existence, 
but  la  a  mere  political  subdivision  of  the 
county. 

Argnlng  from  the  foregoing,  counsel  for 
appellant  contend  that  a  Justice  of  the  peace 
Is  a  county  officer.  With  this  contention  we 
cannot  agree.  There  are  numerous  other  pro- 
visions of  the  statutes  which  clearly  reeog- 
nice  a  distinction  between  county  and  pre- 
cinct officers.  Section  1698,  a  I*  1897,  es- 
tablishes the  Tuesday  after  the  first  Monday 
in  November,  of  tne  even-numbered  years,  as 
the  day  of  election  of  the  del^ate  to  Con- 
gress, oil  the  oourUy  otHoer*  required  by  law 
ix>  be  elected  In  this  territory,  and  for  mem- 
bers of  the  legislative  Assembly.  Section 
8224.  C.  L.  1897,  provides  for  the  election  of 
justices  of  the  peace  In  January  of  each  odd- 
numbered  year.  It  also  appears  from  the  ter- 
ritorial statutes  that  r^linratlon  is  required 
fo*-  the  general  election,  while  none  Is  requir- 
ed for  Justli%  of  the  peace  elections.   In  the 


case  of  the  general  election  for  comity  offi- 
cers, the  expenses  of  such  election  are  paid 
the  coun^,  while  no  expense  of  tlie  Justice 
of  the  peace  elections  are  paid  the  county 
or  by  any  one,  except  1^  ttie  eandidates  them- 
selves. It  is  fair  to  presnme,  therefore,  that 
Congress,  when  It  oiscted  the  provisions  of 
the  ttiabllng  act  cmitalned  In  section  5,  was 
well  aware  of  the  fact  tliat  Justices  of  the 
peace,  constables,  and  oth^  minor  officera 
were  not  elected  at  the  general  election,  and 
that  the  laws  of  New  Mexico  made  a  clear  dis- 
tinction between  county  and  precinct  officers. 
It  also  appears  t3iat  the  Legislature  has  rec- 
ognized justices  of  the  peace  to  be  precinct 
officers,  as  distinct  from  county  or  territorial 
officers,  in  tba  cratlon  of  the  new  couutfes  of 
McKlnley,  Luna,  Boosevelt,  Quay,  Leonard 
Wood,  Sandoval,  and  Curry.  In  each  of  the 
acts  creating  such  counties,  definite  provisions 
are  made  tat  the  election  or  appointment  of  all 
pretdnct  and  school  district  officers,  as  distinct 
from  county  officers.  It  is  therefore  apparent 
that  the  Le^slatiue  hab  always  rectwnlsed 
Justices  of  the  peace  as  prednct,  and  not  as 
county  or  territorial,  officers. 

Nor  can  it  be  contended  that  Congress,  In 
the  enabling  act  or  the  constitutional  conven- 
tion, in  tlie  new  Constitution,  recognised  Jus- 
tices of  the  peace  as  county,  territorial  or 
Biate  officers.  Sections  4  and  6.  Act  June  20, 
1910;  Constitution,  §  26.  art.  6 ;  section  13,  art 
5 ;  section  4,  art  22.  Sections  4  and  6,  Act 
June  20,  1910,  prescribe  that  the  oonstltu- 
tiouM  convention  shall  provide  for  an  elec- 
tion to  be  held  upon  proclamation  by  the  Gov- 
ernor, at  which  election  officers  for  a  full 
state  government,  including  Governor,  mem- 
bers of  the  Legislature,  two  representatives 
in  Congress,  and  such  other  officers  as  the 
constitutional  convention  shall  prescribe, 
stiali  be  chosen  by  the  people.  The  C<nisUtu- 
tion  provides  for  the  office  of  Justice  of  the 
peace,  but  expressly  makes  them  precinct  offi- 
cers. Section  26,  art  6.  The  Constitution 
also  provides  for  the  election  of  all  state  and 
county  officers  at  general  elections  to  be  held 
at  fixed  times  subsequent  to  the  first  election, 
to  be  called  by  the  proclamation  of  the  Gov- 
ernor. The  Constitution,  however,  makes  no 
provision  for  tbe  election  of  Justice  of  the 
peace,  constables,  school  directors,  or  other 
minor  officials;  but  the  Constltutltm  (section 
4,  art  22)  does  provide  that  all  laws  of  the 
territory  In  force  at  the  time  of  its  admission 
Into  the  Union  shall  remain  In  force  as  the 
laws  of  the  new  state  until  altered  or  repeal- 
eu  It  Is  fairly  to  be  presumed,  therefore, 
that  both  Congress  and  the  framers  of  tbe 
Constitution  intended  that  the  existing  terri- 
torial laws  should  govern  the  election  of  sudi 
prednct  and  school  district  officials. 

Adopting  the  argument  of  tbe  court  (with 
necessary  changes  In  phraseology),  In  the 
case  of  Railroad  Co.  v.  Rice,  36  Kan.  603,  14 
Pac.  229,  we  admit  that  justices  of  tbe  peace 
are.  In  some  sense.  Justices  of  the  peace  In 
their  respective  counties,  and  also  is  the  ter- 


Digitized  by 


862 


U7  PACIFIC 


REPOBTBB 


(Wyo. 


rltory;  but.  with  the  exertions  mentl<nied  in 
the  statutes,  a  Justice  of  the  peace  can  per- 
form his  o^dai  acts  only  In  his  own  product 
His  oonrt,  as  a  court,  hss  no  existence  out- 
side of  the  limits  of  his  own  precinct  It  nec- 
esBsrily  follows,  therefore,  that  Justices  of  the 
peaca  in  this  territory  must  be  considered  as 
prednct,  snd  not  county,  otBcers,  within  the 
terms  of  section  6  of  the  act  of  June  20, 1910. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

POPE,  C.  J.,  and  McFIB,  PABKER,  MB- 
OHi!;M,  ROBGBTS,  and  ABBOTT,  JJ,  eon- 
cor. 


PASEO  T.  STATR 
(Supreme  Court  of  Wyoming.    Oct.  6,  1911.) 

1.  Homicide  (§  253*)— Sufficibnct  of  Evi- 
DBNCE— Self- Defense. 

Evidence  in  a  tdarder  case,  in  which  the 
issae  was  Belf-defense,  held  to  sustain  a  con- 
viction of  murder  in  the  first  degree. 

[Ed.  Note. — For  other  cascB,  see  Homicide, 
Cent.  Dig.  {§  623-582;  Dec.  Dig.  I  253.*] 

2.  Cbihinal  Law  Q  461*>—Evidencb— Opin- 
ion EvinsncB. 

It  was  error  to  permit  witnesses  to  state 
their  opinions  as  to  the  direction  from  which 
they  thought  the  shots  were  fired;  the  jury 
being  as  competent  as  the  witnesses  to  judge 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 

I^w,  Cent.  Dig.  H  1040-104^;  Dec  Dig.  | 
451  i] 

5.  CsnnnAL  Law  n  1160*)— Appial— Babh- 

XJSB8  EBBOS— AOHISSJOn  OF  BVIDBnOE. 
After  witnesses  had  Riven  their  opinions 
as  to  the  direction  from  which  the  shots  came, 
they  were  fully  cross-examined  as  to  the  rea- 
sons for  their  opinions,  which  were  shown  to 
be  based  chi(^y  on  the  course  of  the  bullet 
through  a  cigar  case,  and  a  diagram  of  the 
room  and  furniture,  purporting  to  show  the 
course  of  the  bullet,  was  also  in  evidence. 
Held,  that  the  focts  on  wbldi  the  opinion  was 
based  being  before  the  Jury,  tlie  error  was  not 
prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  3137-3143;  Dec  Dig.  { 
1169,  •] 

4.  Homicide  (S  338*)  —  Appbal  —  Habmless 

Erbob. 

Where  the  Jury  found  upon  sufficient  evi- 
dence that  accused  was  the  aggressor  and  did 
not  shoot  in  self-defense,  which  was  the  only 
issue,  any  error  in  admitting  opinion  evidence 
as  to  where  the  shots  fired  came  from  became 
Immaterial. 

[Ed.  Note.— For  o^r  caies,  see  Homidde, 
Cent  Dig.  H  700-T13;  Dec.  Dig.  |  888.*] 

6.  Cbiminal  Law   (S   1156*)— Appeal— Dib- 

CBETION  OP  TbIAL  COUBT— GbaNTING  NEW 

Tbiait— Newly  Discovebed  Evidence. 
The  refusal  of  a  new  trial  for  newly  die- 
covered  evidence  will  not  be  disturbed,  unless 
an  abuse  of  discretion  is  shown. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8067-SOTl;  Dec.  Dig.  i 
115ft.*l 


6.  Cbimihal  Law  a  941*)— Niw  Tbial— 
Gbounds— Newlt  Disco vk&ed  Evidbkce— 
Cumulative  Etidehce. 

A  new  trial  will  not  be  nantcd  fbr  new- 
ly discovered  evidence  which  Is  merely  CDmn- 
lative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2328-2330;    Dec  Dig.  | 

941.  ''] 

7.  Cbimiwal  Law  (S  940*)— New  Tbiai^ 
Newlt  Discovebed  EviDEncx  —  Ccmula- 
TivE  Evidence. 

A  new  trial  will  not  be  granted  for  newl; 
discovered  evidence  upon  immaterial  matters. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2SZ4r-2SZt;  Dec  Dig.  1 
940.*] 

8.  CaniinAL  Law  WS^)—Vww  Tbial- 
Newlt  Disootkbbd  Bvidbhce— iMnAcn- 

ment. 

A  new  trial  will  not  be  granted  for  newly 
discovered  impeaching  evidence. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  K  2381.  2332;   Dec  Dig.  f 

942.  *] 

9.  Cbimikal  Law  (|  945*)— New  Tbiai>- 
Newlt  Discovebed  EviOEncE— AFFBCTino 

Verdict. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  which  would  not  affect  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Crimlasl 
Law,  Cent  Dig.  H  2324r-2327,  2336;  Dec  Dig. 
S946.*] 

Error  to  District  Court,  Big  Horn  Comity; 
Carroll  H.  Panuelee,  Judge. 

Lorenzo  Paseo  was  coovlcted  of  first-de- 
gree murder,  and  be  brings  error.  Affirmed. 

William  O.  Snow  (Thomas  U,  Hyde,  of 
counsel),  for  plaintiff  In  error.  D.  A.  Pres- 
ton, Atty.  G«i.,  for  the  State. 

BBABD,  C.  J.  The  plaintiff  In  error,  Lo- 
renzo Paseo,  was  convicted  In  the  district 
court  of  Big  Horn  county  of  the  crime  of 
murder  in  the  flrsC  d^roe  for  ths  ItlUhig  of 
one- Charles  Cole,  and  was  sentenced  to  be 
hanged.  From  that  Judgment,  he  brings  tiie 
case  here  on  error. 

The  case  has  been  -submitted  In  ttiis  court 
on  brl^s  without  oral  argnment,  and  tiw 
greater  part  of  the  brief  of  counsel  for  plain- 
tiff in  error  Is  devoted  to  a  discussion  of  tbe 
evidmce;  it  being  mg6(L  tliat  the  evldencs  li 
insulBclettt  to  support  the  verdict  and  Jn^g- 
meat  The  dtfense  was  self-defoise.  From 
the  evidence  it  appears  that  the  homidde 
was  eommltted  abont  2  or  8  o'doclc  a.  m.,  Oc- 
tober 80,  1909,  In  a  saloon  conducted  by  de- 
ceased and  one  Parsons,  in  the  town  of  Lovell. 
Hut  Paseo  and  one  Bobels,  who  sre  both 
Uexloans,  came  to  the  ssloon  In  the  after 
noon  or  evening  b^re^  and  that  th^,  with 
deceased,  were  playing  carte  untU  they  ate 
supper  together  about  8  o'&od^  pb  m.  After 
supper  th^  engaged  in  playing  craps  Ux  a 
time,  when  a  card  game  was  resumed,  in 
whldi  two  or  three  others  were  engaged  part 
of  the  tlma  Dnring  tills  time  the  parties 
were  drinking  more  or  leas,  but  Paseo  docs 
not  se«D  to  have  been  Intoxicated.  Paseo 
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tesUlled  that  Gele  was  dieatlng  tai  the  games, 
and  that  he  sereral  tlmeB  complained  about 
It.  Bnt  thm  doM  not  appear  to  hare  been 
any  qnarrAl  betwem  them  until  an  auanlt 
was  cwnmltted  hy  one  or  the  other  of  them, 
which  brongtat  on  the  conflict  In  which  Cole 
waa  ahot  and  killed  hy  Paaeo.  Faseo  testi- 
fied that  the  trouble  commenced  about  the 
refnaal  of  Cole  to  pay  him  a  amall  winning 
In  the  gam^  and  that  C!ole  struck  him  with 
his  hand  and  grabbed  him  bj  the  shoulder. 
wb«i  he  drew  his  gun  from  bis  hip  pocket 
and  stmCk  Cole  nptm  the  forehead  with  It, 
knocking  falm  to  his  knees.  Tb&t  Cole  got 
up,  went  b^lnd  the  bar.  got  a  rerolTer,  and 
fired  a  ahot  at  him,  and  that  he  then  fired 
three  shots  at  Col^  who  fell,  and  he  then 
went  out  of  the  fnmt  do«n-.  He  was  conob> 
orated  In  hla  statement  of  the  trouble  up 
to  the  time  he  commmced  to  fire  at  Cole  by 
Robels,  who  testified  Oiat  Cole  got  a  revolver 
and  fired  at  Paseo,  when  be  (Robela)  ran 
oat  Paseo  and  Robela  fled  together,  and 
wen  captured  In  tlie  hills  three  or  four  daya 
later.  Four  other  persons  who  were  present 
at  the  commencanoit  of  the  trouble  testlfled 
that  when  some  dispute  alMrat  the  game  arose 
between  Paseo  and  Cole  Uiat  I^eeo  rose  up, 
drew  his  revolver,  and  struck  Oole  while  he 
was  sitting,  and  then  flourished  his  revolver 
around  In  tba  faces  of  those  iNceeent;  when 
they  all  ran  out  of  the  saloon  but  one.  Two 
of  than  stote  that  after  the  striking  of  Cole 
there  was  a  scuffle,  and  that  Cole  aald, 
"That's  enough,"  two  or  three  times.  They 
all  stated  that  Cole  did  not  strike  Paseo,  as 
he  claimed.  The  one  who  remained  In  the 
room  stated  that  Cole  did  not  get  a  revolver 
or  fire  a  ahot,  and  that  the  only  shots  fired 
were  the  three  by  Fasea  No  one  testified  to 
hearing  more  than  three  Bhota.  Cole  was 
found  to  have  received  three  gunshot  wounds, 
one  passing  through  tbe  shoulder,  one 
through  the  flesh  of  the  teg,  and  the  third  In 
the  abdomen,  which  did  not  pass  through 
the  body,  and  a  fourth  wound  on  the  fore* 
head,  a  contused,  lacerated  wound,  which 
divided  the  flesh  for  about  three-quarters  ot 
an  indi,  and  reached  the  skull.  Two  bullet 
marks  were  fbnnd  in  the  room,  one  through 
the  front  window,  and  the  other  passlnft 
through  a  c^r  case,  and  out  at  the  front  of 
the  building.  No  other  bullet  marks  were 
found  hi  tbe  room,  and  a  revolver  kept  In 
the  saloon  waa  found  not  to  luve  been  dla- 
charged. 

[1]  The  foregoing  ia  a  snfflicient  statement 
of  the  more  Important  part  of  the  evidence 
to  show  the  ffirect  conflict  between  the  testl- 
mmiy  at  Paseo  and  Bobels,  and  the  other  tee* 
tlmony  in  the  case;  and  It  was  for  the  jury 
to  aay  what  the  truth  of  the  matter  was. 
The  Juty  found  against  the  defendant,  and 
we  think  the  flndlng  Is  sufficiently  sustained 
1^  the  evidence. 

[24]  It  Is  contended  that  the  court  erred 
In  permitting  cwtain  witnesses  to  give  thetr 
eplnlona  aa  to  where  th^  thought  the  shots 


must  have  been  fired  from.  Paseo  testified 
that  he  waa  near  a  table  at  the  m&  of  the 
bar  when  he  fired  the  shots,  while  the  wit- 
ness who  ranalned  to  toe  room  testified  that 
he  waa  between  tbe  front  a^d  baCk  bar,  near 
the  caah  register,  end  about  midway  along 
tbe  bar.  The  opinions  expressed  by  the  wit- 
nesses toided  to  support  the  latter;  and  we 
think  the  testimony  abonld  have  been  ex- 
cluded, it  not  Xteing  a  matter  upon  which  ex* 
pert  testimony  was  admtoslble;  the  jury  be- 
ing aa  competent  aa  the  witnesses  to  Judge 
of  that  Diatter.  But  the  witaesses  were  fully 
Interrogated  on  croaa-examlnation  as  to  the 
reasons  for  tb^r  oplnlcms,  and  It  appears 
that  their  opinions  were  based  chiefly  on  the 
course  of  the  ballet  ttirougb  toe  dgar  case, 
which  was  testlfled  to  by  them;  and  there  was 
also  In  evidence  a  diagram  of  toe  room  and 
farnltore,  purporting  to  riiow  toe  course  of 
toe  bullet  Tbe  facta  firom  which  toe  wl^ 
nesses  drew  toelr  conclusions  being  before 
toe  Jury,  we  do  not  tolnk  toe  mere  expres- 
sion of  such  (Q>Inlona  oould  have  been  so 
harmful  or  prejudicial  to  toe  defendant  as  to 
warrant  a  reversal  of  toe  Judgment  for  that 
reason.  Moreovw,  If  the  Jury  found  from 
the  evidwce,  aa  it  evidently  did  find,  tost 
Paseo  was  toe  aggroRBor  and  aasaulted  Cole 
in  toe  manner  testlfled  to  by  toe  four  witoess- 
es,  thai  according  to  his  own  testimony  he 
could  not  avail  himself  of  a  plea  of  stif-de^ 
fense,  and  it  became  immaterial  from  where 
toe  Bhota  were  flred. 

In  their  brief  counsel  for  plaintiff  to  error 
complain  of  two  Instractlons  given  by  toe 
court  to  toe  Jury.  We  have  carefully  aearch- 
ed  the  record  and  fall  to  flnd  any  exception 
taken  at  toe  time  to  toe  giving  of  eltoer  of 
toem.  We  have,  however,  examined  all  of 
toe  inatructloDS  given  to  toe  case,  and  th^ 
appear  to  us  to  fairly  and  correctly  state  the 
law  applicable  to  toe  evidence  In  the  eas& 

[l-l]  Anotoer  ground  stated  In  toe  motion 
for  a  new  trial  waa  newly  discovered  evi- 
dence. The  granting  of  a  new  trial  on  that 
ground  ia  a  matter  la^y  within  toe  discre- 
tion of  the  trial  court;  and  Ita  decidon  will 
not  be  dlstorbed,  unless  is  appeara  that  toe 
court  has  abused  Ita  discretion,  or  has  vio- 
lated a  clear  right  of  toe  appellant  Nor 
win  a  new  trial  be  granted  on  that  ground 
when  the  evidence  claimed  to  have  be«i  dis- 
covered since  toe  trial  la  merely  cumulative, 
or  upon  unimportant  mattwa  to  toe  wse.  or 
is  to  toe  natore  of  impeachment,  or  where 
toe  newly  discovered  evidence.  If  produced, 
would  not.  In  toe  opinion  of  toe  court  affect 
toe  verdict  Numerous  authorities  on  toe 
subject  are  cited  to  toe  note  to  the  case  of 
Link  V.  U.  P.  By.  Co.,  8  Wyo.  681,  29  Pac. 
741,  and  14  Bncy.  P.  &  P.  701.  In  this  case 
toe  greater  part  of  the  newly  discovered  evi- 
dence is  to  the  nature  of  Impeachment;  and 
In  one  Instance  toe  person  by  whom  It  Is  pro- 
posed to  prove  that  l)ef  ore  the  trial  a  wltoeea 
for  the  state  made  a  statement  dUferlng  ma- 
terially ttom  his  testimony  waa  called  and 
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teatifled  aa  a  wttnees  for  the  defendant,  and 
abont  his  conTersatlon  with  Bucb  witness. 
Otber  portions  of  newly  dlscoTered  evidence 
wen  not  Important,  If  admissible.  If  the 
evidence  set  oat  In  tbe  motion  for  a  new  trial 
had  been  ^ven  on  the  trial,  we  are  quite 
convinced  that  It  woaM  not  baTO  resulted  In 
a  different  verdict  Tbe  trial  court  mast 
have  beea  of  that  opinion,  and  in  so  conclad- 
Ing  we  think  It  did  not  abase  Its  discretion. 
We  have  considered  all  of  the  points  presented 
In  the  brief  of  counsel,  and  have  also  «Eam- 
ined  the  entire  record,  and  fall  to  find  any 
prejudicial  error,  or  that  defendant  was  in 
any  wise  dmilTed  of  a  fair  trial. 

Tbe  Judgment  of  tbe  district  court  la  there- 
fore affirmed.  No  further  order  is  neoemary, 
as  we  are  advised  by  the  brief  of  the  Attor- 
ns General  tliat  the  sentence  lias  been  com- 
muted to  Imprisonment  for  lif«. 

Affirmed. 

SCOTT  and  FOTTEB,  JJ.,  concur. 


NEITZEL  et  aL  v.  SPOKANB  INTERNA- 
TIONAL BT.  CO.  et  aL 

(Sapreme  Court  of  Wasblngtoa.    Sept  14, 

1911.) 

1.  Pleading  (|  204*)— DsicuaBBa— Plxadiitq 

Good  in  Pabt. 

Tbougti  a  complaint  collaterally  attacked  a 
jo^ment  of  coodemnatioii,  a  demurrer  ■ttould 
not  be  sostained,  where  the  complaint  oootalns 
alleiratlotui  sufSctent  to  state  a  caose  of  action 
coDsiBtent  with  the  judgment. 

[Ed.  Note.— For  other  caBes,  see  Pleadlus, 
Gent.  Dir.  H  486-490;  Dec.  Dig.  !  204.*] 

2.  EuiNERT  Domain  (S  7*)— Nbcbssitt  of 
Lbqiblativb  Authoritt. 

A  subordinate  agency  can  exercise  the 
power  of  eminent  domain  only  when  it  is  ex- 
pressly granted  by  legislative  aathority. 

[Ed.  Note.— For  other  cases,  see  E^ineat  Do- 
main, Cent.  Dig.  SI  24.  26 ;  Dec  Dig.  {  7.*] 
a.  E;uinbnt  Douain  (§  68*)  —  ExEBciBE  or 

Dblbqated  Authobitt— Extent  of  Appbo- 

fbiation. 

A  subordinate  agency.  In  the  exercise  of 
delegated  i>ower  of  eminent  domain,  can  ap- 
prooriate  no  greater  interest  in  the  property 
condemned  than  its  authority  warrants. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  f|  147-160;  Dec  Dig.  t 
58.*) 

4.  Bhihbnt  Douaih  jS  8*)  — ExEBraaB  or 
Deleoatbd  Fowbb— Gohstbuction  or  Stat- 
utes. 

Statutes  delegating  the  power  of  emlneut 
domain   will  be   strictly   construed,  and  no 

Eater  title  or  interest  may  be  condemned  than 
I  been  expressly  aathoriied  or  may  be  neces- 
sary for  tba  public  use. 

[Dd.  Nota^~fiV>r  other  cases,  sse  Eminent 
Domain,  Cent  Dig.  H  2&-M;  Dec  Dig.  |  &•] 

5.  EwHXNT  DouAin  d  S17*>— Hioais  Ao- 

qUIBED. 

Const  art  1,  |  16,  probiblts  the  omdenma- 
tion  of  private  property  save  for  a  public  use, 
sod  Rem.  &  Bal.  Code,  i  8740,  authorizes  a 
railroad  oompeny  to  condemn  land  (or  its  rlg^t 
of  way,  yar&  and  terminal,  and  freight  depots. 


Section  ^7,  rdating  to  jadgnwnts  of  eondemi»- 
tion,  provides  that  at  tbe  time  of  reDderiof 
judgment  for  damages,  the  court  shall  enter  a 
judgment  of  appropriation,  vesting  the  lepl 
title  to  the  land  in  the  corporatioa  seekiu  to 
appropriate  It  "for  corporate  porpoees."  SeU. 
that  a  railroad  company  which  condemned  land 
for  the  purposes  mentioned  in  section  8740  had 
only  an  easement  or  determinable  Interest, 
which  continaed  only  so  long  as  the  land  iru 
applied  to  a  public  use. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  S3  834-840;  Dec  Dig.  | 
317.*] 

6.  EUINENT   DOUAIN    ({    325*)— RiOHTB  AC- 
QUIRED—REVERSION  OF  PEOPEBTT. 

Property  acquired  by  eminent  domain  can- 
not, anless  absolute  fee  has  passed,  be  devoted 
to  any  other  parpooe  than  that  for  whldi  it 
is  taken,  but  will  not  revert  to  the  former 
owner,  nolees  tbe  condemning  corporation  hai 
finally  ceased  to  apply  it  for  a  public  use. 

[EM.  Note — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  H  854-8^;  Dec.  Dig.  i 
325.*] 

7.  BuiVENT  DoiuiH  a  2(^— PBOPEBTT  Db- 
VOTED  TO  Public  Use— "Pubuo  Intbbesi" 

—  'Public  Use." 

Where  a  railroad  condemned  land  for  psb- 
lic  use  and  rented  it  to  a  wholesale  grocery 
company,  tbe  use  of  tbe  land  by  the  grooei7 
company  was  not  a  public  use,  (or,  while  it 
might  be  a  public  benefit  or  public  Interest, 
no  obliKation  rested  upon  the  grocery  compaiij 
to  conduct  its  business  for  the  benefit  of  the 
public;  the  true  criterion  of  s  public  ose  being 
whether  tbe  public  may  enjoy  it  by  right  or 
by  permission  only,  and  tlie  terras  'imblie 
interest"  and  "pnblie  use**  not  being  synony- 
mous. 

[Ed.  Note. — ^Fw  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |i  60-67;  Dec  Dig.  |  20.* 

For  odier  definitions,  see  Words  and  Phrssea, 
VOL  6k  pp.  57SS,  682&-S8B7;  voL  8^  p.  7774.] 

&  EWNENT    DOUAIN    (|  326*)— TiTU  AC< 

QUIBED— Reversion. 

Where  a  railroad  company  condemned  land 
for  an  alleged  public  ose  and  used  it  (or  a  pri- 
vate purpose,  the  owner  of  tbe  fee  might  maiih 
tain  an  actitm  to  (orfeit  the  title  of  the  rail- 
road company. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  8S4rW;  Dec  Dig.  I 
.325.*] 

Eo  Banc  Appeal  from  Superior  Court, 
Spokane  County;  Henry  Ij.  Kennan,  Judge. 

Action  by  A.  Neltzel  and  others  against 
tbe  Spolfane  International  Ballway  Company 
and  another.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint  and  dismissing  tbe 
action,  plaintiffs  anneal  Bevened  and  re- 
manded. 

Hoffinan  A  BaUcr  ftnA  Joasph  Boadow,  for 
appellaots.  AUw  it  Allen  and  Oannon,  F«- 
rls,  Swan  ft  Lally,  for  lequHideota. 

CBOW,  J.  Thla  actton  was  oonmieneed  by 
A.  NeltEtfl.  Joe  Neltsel,  J.  F.  TUelmann,  and 
Hannah  Thlelmann,  his  wife,  against  the 
Spokane  International  Bdway  Company,  a 
corporation,  and  Benham  A  Oilfflth  Com- 
pany, a  corporation,  to  reoover  lota  12  and  IS 
in  block  4  of  Blver  Fnmt  addition  to  Spo- 
kane, and  for  danwgea.  PlalntlflB  elected  to 
stand  upon  their  complaint,  to  which  a  de- 
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martet  wai  Interposed  and  snstalDed,  and 
hare  appealed  from  a  jadgmoit  of  dlsmlaa- 

al. 

The  complaint  In  snbetance  alleges  that 
respondent  Spokane  International  Railway 
Company,  horeinaf ter  mentioned  as  rallvray 
couipany,  la  a  pnblic  eerrioe  corporatism,  exist- 
ing under  the  laws  of  Washington  and  organ- 
ized for  the  purpose  of  oonstroctlng,  main- 
taining, and  oporating  a  railroad  from  the 
city  of  Spokane,  one  of  Its  termini;  that  ap- 
pellants at  all  tlmea  since  Jnne  20,  1908, 
have  owned  the  lots,  and  have  been  and  are 
now  entitled  to  their  poeeesslon;  that  on 
Jnne  S,  190S,  the  railway  cotnpany  commenced 
an  action  In  the  superior  court  of  fipokane 
coanty  to  condemn  the  lots,  and  In  Its  peti- 
tion alleged:  'TThat  it  is  essential  for  the 
operation  of  Its  lines  of  railway  and  the  a& 
«ommodatlon  of  the  public  using  the  same 
Oiat  It  acquire  these  lands  (description)  for 
use  of  Its  right  of  way  for  ttie  lines  of  Its 
said  railway  and  for  necessary  side  tracks, 
^epot  grounds,  and  terminal  yards;  *  *  • 
that  In  the  construction  and  opoation  of  said 
lln»  of  railway  It  is  requisite  and  necessary 
for  your  petltloneir  to  tain  and  use  as  a  part 
of  Its  rl^t  of  way,  tbr  the  line  of  Ita  rail* 
way.  and  for  necessary  rtde  tracks,  depots, 
and  other  appurtenances  to  said  railroad  the 
whole  of  said  lands  belongli^  to  the  dtfend- 
ants;"  that  thereafter  and  in  due  course  of 
procedure  an  order  was  entered  which,  in 
part,  reads  as  follows:  *lt  Is  considered, 
ordered  and  adjudged  that  those  certain 
premises  described  in  the  petition  herein  (de- 
8crU>tlon)  are  required  by  the  petitioner  for 
tiie  construction  of  its  railway  line,  and  that 
the  use  for  whldk  said  premises  are  sought 
to  be  taken  is  a  puUlc  use,  and  that  the  pnb- 
llc.  interest  requires  the  prosecution  of  the 
enterprise  projected  by  the  plaintiff,  and  that 
the  pr^niaes  hereinbefore  described  are  nec- 
essary for  the  purpoees  of  such  enterprises ;" 
that  later  a  jury  was  Impended  to  BHess 
damages,  and  a  judgmmt  of  appropriation 
was  entered,  describing  the  lots  tfUun,  which 
judgment  In  part  reads  as  follows:  **Zt  Is 
considered,  ordered,  and  adjudged  that  the 
above-described  real  estate  shall  be  and  the 
same  ber^  Is  appropriated  to  the  ooritorate 
purpotet  of  the  petitioner,  the  Spokane  In- 
ternational Railway  Oompany.  and  that  the 
1^1  title  thereto  shall  be  and  the  same  here- 
in la  vested  ta  the  said  Spokane  Internation- 
al Railway  Oompany;"  fliat  the  railway  com- 
pany acquired  various  other  lots  in  the  same 
locality  for  the  devtff^ment  of  Its  plana  for 
depot  grounds,  station  grounds,  terminals, 
private  warehouse  grounds,  and  side  tracks, 
according  to  a  general  purpose  which  at  the 
tbne  of  condemnation  was  not  known  to  ap- 
pellants; that  It  Intended  to  use  appellants* 
lots  for  a  private  wardiooae  slt^  and  not  for 
a  public  use;  that  It  has  buUt  a  freight  de- 
pot, constructed  side  tracks,  and  commenced 
preparations  for  Its  passenger  d^t,  but  has 
aet  aside  a  large  portltm  of  the  lands  obtained 


It  for  private  warehouse  sites;  that  after 
acquiring  lands  for  terminal  grounds  the  rail- 
way company  leased  portions  thereof  to 
wholesale  dealers  who,  with  one  exertion, 
have  constructed  private  warehoiues  there- 
on; that  it  leased  to  Ben  bam  &  GrlfflUi  Com- 
pany, for  the  term  of  ISS  years,  a  portion  of 
said  lands,  Including  all  of  lote  12  and  18; 
that  Benham  &  Griffith  Company  has  erected 
a  warehoiue  thwcon,  and  since  October  1, 
1006,  has  exclusively  occupied  the  lots  In  con- 
ducting its  private  business  as  a  whtdeaale 
grocer;  that  lots  12  and  18  are  reasonably 
worth  980,000;  that  aiace  1906  their  rental 
value  has  been  91,800  per  annum ;  that  at  the 
time  of  the  condonnation  amieUante  main- 
tained a  bunding  on  the  lote,  in  which  tli^ 
operated  a  bromn  factory ;  that  the  condem- 
nation  took  the  buUdli^  as  well  as  Uie  lote; 
that  the  railway  company  has  removed  the 
bulldlug;  that  aivellante  are  unable  to  deter^ 
mine  that  pmHon  of  the  dami^ea  awarded 
the  jury  for  the  building  separate  and  apart 
from  Oiat  awarded  for  the  lote ;  that  they  are 
ready,  willing,  and  able  to  refund  to  the  rail- 
way company  such  proportion  of  the  damages 
awarded  them  as  the  court  may  determine  to 
be  just,  equltaUot  and  proper;  that  the  rail- 
way company  has  never  devoted  the  lote  to 
any  public  use,  nor  does  It  Intend  to  do  so, 
but  that  it  Intends  to  continue  the  private 
use  to  whldi  Musy  are  now  put;  that  in  the 
condemnation  proceedings  the  railway  com- 
pany did  not  disclose  Ite  true  plam,  Inten- 
tions, and  purpose,  but  kept  than  secret, 
thereto  deceiving  appellante  and  the  court; 
that  app^ante  did  not  learn  of  the  fraud 
thus  practiced  until  some  time  In  June,  1907; 
and  that  the  railway  company  and  Benham  ft 
Orlflith  Company,  Ite  lessee,  now  hold  the 
lote.  d^lvli^  appellante  of  the  same.  In  vi- 
olation of  section  19,  art  1,  of  the  stete  Con- 
stitution. The  prayer  of  the  complaint  is  (1) 
for  possession,  (2)  for  damages  for  wlthbold- 
li^  possesion,  and  (3)  that  the  condemnation 
iwoceedlngs  be  dedared  null  and  void. 

[1]  Calling  attention  to  the  third  snbdivl- 
slon  of  the  prayer,  respondente  ImAst  this  nc- 
tioa  is  an  attack  on  the  condenmatlon  ju^ 
ment,  necessarily  collateral,  as  the  allega- 
tions of  the  complaint  are  not  sufficient  to 
show  a  direct  attedi;  that  other  nllet  whi<!h 
appellante  demand  cannot  be  awarded  without 
a  vacation  of  the  judgment,  which  could  be 
obtelned  by  direct  atte<&  cmly;  that  the  judg- 
ment is  valid,  subsisting,  of  full  force  and  ef- 
fect, and  that  It  haa  adjudged  and  decreed 
the  property  was  teken  for  a  pnblic  use  to 
which  it  is  now  devoted.  Assuming,  without 
deciding  that  a  collateral  and  not  a  direct  at- 
taA  Is  made  upon  tbe  Judgment,  the  com- 
plaint nevertheless  must  be  sustelned  as 
against  the  donurrer.  If  it  contains  allega- 
tions soffldent  to  stete  a  cause  of  action  con- 
sistent with  the  judgment,  which  wUl  entitle 
the  appellante  to  other  relief.  In  other  words, 
accepting  tbe  judgment  as  valid  and  of  full 
force  and  effect.  If  a  cause  of  action  has  ac- 
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crued  to  appellants  since  Its  entry,  which 
win  entltie  Uwm  to  ragaln  poeooBalon  ami  re- 
cover  damages,  and  auch  cause  of  a^on  la 
Btated  In  the  complaint,  the  demurret  coold 
not  be  BOBtained'  For  reasons  hereinafter 
stated,  we  condnde  the  complaint  Is  good  as 
against  the  demurrer,  and  will  therefore  re- 
frain from  any  dlscns^n  of  the  Issue  of  di- 
rect or  collateral  attack.  Nor  do  we  think 
the  complaint  shows  the  condemnation  judg- 
ment to  be  a  former  adludlcatton  of  all  causes 
of  action  pleaded  appellants.  It  unqoes- 
tlonably  appears  from  the  complaint  that  the 
lots  were  condemned  and  taken  for  an  adjudg- 
ed pnbllc  uae,  but  it  does  not  aroear  that  the 
particular  use  to  whicta  they  are  now  devoted 
was,  In  the  condemnation  petition  or  proceed- 
ing, alleged  or  adjudged  to  be  pnbllc  If, 
therefore,  the  use  to  which  they  are  now  de- 
voted be  not  public,  the  question  arises  wheUi- 
er  respondoits  may  continue  holding  them 
for  a  prlTate  use,  or  whether  appeUanta  may 
recover  possession. 

The  vital  questlonB  on  tills  ai^peal  are;  (1) 
What  title  or  Interest  vested  In  the  railway 
company?  (2)  Having  condemned  for  a  pub- 
Uc  use,  haa  tiie  railway  company  abandoned 
suc!b  useT  And  (S)  it  It  has  and  intends  to 
continue  such  abandonment  by  devoting  the 
lots  to  a  private  use  only,  are  appellants  m- 
tltled  to  maintain  tfala  actltm? 

12-1]  The  power  of  eminent  domain,  which 
Is  necessarily  inhoent  In  the  federal  and 
state  governments  as  an  Incident  of  sovar- 
elgnt7,  can  only  be  aerdsed  by  subwdlnate 
agencies  when  expressly  granted  within  con- 
stitutional limitatifms,  through  the  medium 
of  legislative  enactment  When  a  Legisla- 
ture delegates  to  any  sabordlnato  agucy, 
auch  as  a  mnnldpatity  or  a  public  service 
corporatton,  the  right  and  authority  to  exer- 
cise the  power  of  eminent  domain,  it  wdl* 
narlly  defines  the  estate  or  intowt  to  be  ap- 
propriated, havliv  power  to  antborlce  the 
taking  of  a  complete  fee-simple  title,  a  qual- 
ified fee,  or  an  easement  only.  What  It 
has  prescribed  by  statoto  the  extent  of  Inter- 
est to  be  vested,  none  further  can  be  taken. 
Courts,  In  otmstmlng  stetntes  whldi  grant 
the  powOT  and  authorise  the  taking  of  a  cer* 
teln  eeteto  or  interest,  enforce  the  rule  of 
strict  ecmstmctlon,  permittli^  no  greater  ti- 
tle or  interest  to  vest  than  baa  beoi  express- 
ly authorised  or  may  be  necessary  to  the 
contemplated  public  use.  When  an  easement 
will  be  sufficient,  no  Intwdment  or  rule  of 
liberal  construction  will  be  Indulged  to  sup- 
port an  attempt  to  obtain  any  greater  Inter- 
est or  estate  Section  8740,  Rem.  ft  Bal. 
Code,  authorizes  and  empowers  a  railway 
company  to  appropriate  by  condemnation 
land  or  any  Interest  therein  which  may  be 
necessary  for  the  line  of  its  railroad,  not 
exceeding  200  feet  In  width,  and  to  appro- 
priate sufficient  additional  land  for  neces- 
sary side  tracks,  depots,  and  water  stations, 
and  the  right  to  conduct  water  thereto  by  aq- 
ueduct, and  for  yards,  terminal,  transfer,  and 


switching  grounds,  doAs  and  warehouses 
required  for  receiving,  deltvering,  atonge, 
and  htmdlina  of  freight.  Section  827,  Be&L 
A  BaL  Code,  z^Ung  to  the  Judgment  of  ap- 
propriatifHi,  provides  that:  "At  tiie  time  of 
rendering  Judgment  for  damages  *  *  * 
the  court,  or  Judge  thereof,  shall  also  eater  a 
Judgmmt  or  decr^  of  appropriatlim  of  the- 
land,  real  estate,  prwnises,  right  <rf  way.  or 
other  property  sought  to  be  appropriated, 
thereby  vesting  the  legal  title  to  the  same  ia 
the  cwporatlott  seddng  to  appreciate  such 
land,  real'eetate,  junmlsefl^  right  of  way,  or 
other  property  tor  corporate  parposes." 

In  Relchllng  v.  Covington  Lumber  COh  67 
Wash.  226,  106  Faa  777,  ;S5  Am.  SL  Rep. 
076,  dted  respondute  oa  the  question  <^ 
tiae,  it  appeared  the  dty  of  Seattle  had  hi- 
stltnted  proceedings  In  eminent  domatai  to 
acquire  the  title  to  cutaln  land  for  its  Ce- 
dar river  water  system ;  that  the  owner  ap- 
peared and  def^ded;  that  an  award  of 
damages  was  made  for  the  taking  of  the 
land;  that  a  decree  was  entered  awar^iv 
"the  fee-simple  title"  to  the  dty;  that  Uter 
the  dty  granted  a  license  to  the  Covlngtoo 
Lumber  Company  to  construct  a  log^ng  rail- 
road ovei<  the  land;  and  that  the  fotma' 
owner,  the  defendant  In  the  condemnation 
proceedings,  claiming  to  hold  the  fee^mple 
title,  Bubject  only  to  an  easem^t  held  by  the 
dty,  sought  to  enjoin  the  lumber  compsar 
fropi  trespassing  on  the  land,  waAae  the  dty 
license.  Passing  upon  the  titie  vested  In  the 
dty  by  GondemnaUfm,  this  court,  aftw  com- 
menting upon  Seattie  Land  &  Improvement 
Co.  V.  SeetUe,  »7  Wash.  274,  79  Pac.  7811, 
Rem.*  Bal. Code. S  7507, subd.  8,Bem.*Bil. 
Code^  H  781,  787,  and  Gasaway  v.  SeatUe 
62  Wash.  444,  100  Pac  991,  21  L.  H.  A.  (S. 
S.)  68,  and  distinguishing  Spokane  v.  Colby. 
16  Waah.  610^  48  Pac  248,  held  the  dty  had 
acquired  the  fee-simple  titie.  It  will  be  not- 
ed, however,  that  the  Judgmoit  In  tbe  con- 
demnation suit,  in  which  the  owum  bad  ap- 
peared and  defended,  awarded  the  feeelm- 
ple  title  to  the  dty  upon  paymmt  of  tbe 
damages  found  by  the  Jury.  Sodi  Judgmoit 
was  ree  adjudicata  on  that  Issne.  No  sudi 
order  appears  In  the  condemnation  Judgment 
now  before  us  as  the  same  to  pleaded,  il- 
though  the  words  "legal  title^  are  used  b 
connection  with  tbe  words  "to  the  corporate 
purposes  of  the  petitioner."  Iforeovw.  u 
suggested  In  the  Relchllng  Oase^  In  a  dlscoi- 
slon  of  statutes  dted,  It  was  the  view  of 
thto  court  that  the  vesting  of  the  feeeimple 
titie  was  contemplated  and  necessary  for  the 
proposed  pnbllc  use  of  the  munidpallty. 
The  Legislature  by  statute  (section  7T»(. 
Rem.  &  Bal.  Code)  has  since  provided  that 
in  condemnation  by  a  dty  or  town,  "the  ti- 
tie to  any  property  so  taken  shall  be  vested 
in  fee  simple  In  such  dty  or  town."  TbH 
language  Is  explicit  But  the  statote  deSs- 
ing  the  title  acquired  by  the  reepondcnt  rail- 
way company  (section  927,  Rem.  A  BeL 
Code,  supra)  provides  that  tbe  decree  tib»ll 
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TGBt  'ilie  local  tlUe  •  •  •  In  the  corpo- 
ntlMi  •  *  *  tar  coEporate  muposes." 
TUs  l&ngnage  Clearly  Indicates  that  such  a 
title  only,  not  a  fee  atmpl^  bat  a  qualified 
fee  or  an  eaemnent,  shall  be  Tested  aa  may 
be  neeeaeary  for  the  contemplated  corporate 
porpoee,  and  anch  corporate  parpoee,  under 
Kctlon  16,  art  1,  of  the  Oonatltatbni,  muat 
necessarily  be  a  public  nae.  Undw  the  pre- 
Tailing  atrict  mles  of  cmatrnetton  which  the 
eonrts  enforce  when  conaiderlng  onlnent  do- 
main statntea,  Tre  ctnudnde  the  ZiOgislaturek 
by  the  enaetmoit  of  thla  section,  did  not  In- 
tend an  unqnailfled  fee^lmx^e  tlUe  should 
rest  In  the  respondoit  railway  company.  It 
therefore  took  snch  qualiOed  title  or  Interest 
only  aa  It  needed  for  its  coEporate  purposes, 
constituting  a  public  nsew  'When  a  public 
serTlce  corporation  acquires  proper^  by  the 
right  of  eminent  domain,  the  pftrmanenoy  of 
the  right,  tltl^  or  easement  which  It  obtains 
will,  in  the  absence  of  a  statute  Testing  an 
abB(rfute  fee,  be  dependent  upon  continued 
ai^illcatlott  to  the  public  use,  and,  should 
such  public  use  become  impossible  or  be 
abandoned,  the  rights  of  the  condemning  cor- 
poration may  be  terminated,  and  the  prop- 
erty may  be  reclaimed  by  the  owner  of  the 
fee. 

tt)  It  may  be  remarked,  howcTer,  that  be- 
fore a  reTerslon  will  be  awarded.  It  must  be 
made  to  appear  that  the  condoning  corpo- 
ration has  finally  and  poaitlTely  abandoned 
the  applicatiOD  of  the  property  to  the  pub- 
lic nae,  and  does  not  intend  to  restore  it 
Property  acquired  by  the  right  of  eminent 
domain  cannot,  unless  the  absolute  fee  has 
passed,  be  deTOted  to  any  purpose  other  than 
that  for  which  It  was  taken,  and  a  disclo- 
sure of  the  fact  that  It  has  been  doToted  to 
a  prlTate  use  will  constitute  such  a  showing 
of  abandonment  as  will  call  for  explanation 
from  the  omdemning  corporation.  In  order 
that  a  reversion  may  be  avoided. 

Respondents  contend  the  railway  company 
tias  acquired  an  unqualified  fee  in  pursuance 
of  section  927,  Rem.  &  Bal.  Code,  supra,  and 
cite  Malone  t.  Toledo,  34  Ohio  St  S41 ;  Rex- 
ford  T.  Knight  15  Barb.  (N.  T.)  627;  Blrd- 
sall  T.  Cary,  66  How.  Prac  (N.  Y.)  868; 
Water  Works  Co.  t.  Bnrkhart,  41  Ind.  364; 
Nelson  T.  Fl«nlng,  66  Ind.  810;  Cromle  t, 
Board  of  Trustees,  71  Ind.  206;  Logansport 
t.  Shirk,  88  Ind.  663;  Mason  t.  Lake  Erie, 
etc.,  By.  Co.  (C.  0.)  1  Fed.  712,  9  Biss.  289, 
In  a  number  of  these  cases  the  question  in- 
Tolved  was  what  title  the  sovereignty  ac- 
quired when  lands  were  taken  for  public 
canals,  to  be  owned  and  operated  by  the 
state;  no  rights  of  any  prlTate  corporation 
under  an  exercise  of  the  power  of  emi- 
nent domain  being  involved.  In  others, 
statutes  vesting  a  fee-simple  title  were  un- 
der conaldaration.  In  the  state  of  Indiana, 
from  which  Water  Works  v.  Burkhart,  su- 
pra, and  other  cases  upon  which  respondents 
particularly  rely,  are  cited,  the  Suproue 
Ceurt,  m  Quick  T.  Taylor,  113  Ind.  540,  16 


N.  B.  688.  later  said:  "While  It  Is  true  that, 
under  the  act  anthoriaing  the  state  to  ap- 
prt^rlate  lands  for  the  constnictlfHi  of  the 
Wabash  A  Brie  Canal,  It  has  be«a  held  that 
the  state  and  Its  grantors  snGcesBiTekty  ac- 
quired the  fee  simple  In  lands  thus  appro- 
priated, this  ruling  has  bem  followed  re- 
luctantly, and  baa  not  been  applied  except 
to  lands  acquired  under  the  internal  Im- 
prorement  act  of  1836.  (Oases  dted.)  So 
tax,  we  are  adTiaed,  the  rule  which  controls 
the  decisions  of  the  cases  above  referred 
to  has  not  beoi  apidled  to  the  taking  of 
lands  by  private  or  merely  qTiasi  imblic  cor- 
porations, in  the  absence  of  an  express  stat- 
ute authorizing  the  appropriation  of  the  fee 
simple.  Railway  Co.  v.  Rayl,  68  Ind.  424; 
Prather  v.  Telegraph  Co.,  89  Ind.  601.  The 
doctrine  generally  accepted  is  that  the  right 
acquired  by  the  power  of  onlnent  domain 
extends  only  to  an  easement  in  the  land 
taken,  unless  the  statute  plainly  provides 
for  the  acqulsitioa  ot  a  larger  Interest 
(Cases  cited.)" 

In  the  more  recent  case  ot  Indlanapolia 
Water  Co.  v.  Elngan  &  Co.,  166  Ind.  4T6,  481, 
68  N.  G.  715,  717,  commenting  on  the  Burk- 
hart Case,  the  court  again  said:  "On  the 
second  branch  of  the  question,  namely,  what 
estate  the  board  acquired  for  the  state  by 
appropriating  property  under  their  delegated 
power  of  eminent  domain,  the  court,  on 
pages  376  to  386  [of  41  Ind.]  decided  lu 
substance  that  section  4  of  the  act  of  1836 
was  not  repealed  In  terms,  nor  impliedly, 
by  the  act  of  1836;  that  the  acts  were  to 
be  construed  in  pari  materia;  that  since 
section  17  of  the  act  of  1836  was  silent  as 
to  the  estate  acquired  by  condemnation  pro- 
ceedings, the  court  would  look  to  sectloir  4 
of  the  act  of  1835;  that  since  section  4 
provided  that  l>ayment  of  the  award  of 
damages  should  'vest  the  fee  simple  of  the 
premises  so  appropriated  In  the  sf^te.'  evi- 
dence that  particular  land  was  taken  by  the 
board  under .  the  power  of  eminent  domain 
would  establish  title  In  fee  simple  absolute 
in  the  state  and  Its  grantees.  This  decision 
has  been  followed  in  Nelson  v.  Fleming,  66 
Ind.  810;  Cromle  v.  Trustees,  etc.,  71  Ind. 
208;  City  of  Logansport  v.  Shirk.  88  Ind. 
563;  Brookvllle,  etc.,  Co.  v.  Butler.  91  Ind. 
134  [46  Am.  Rep.  680];  Shirk  v.  Board, 
etc,  106  Ind.  573  [5  N.  K.  705,  7  N.  B.  251] ; 
Frank  v.  EvansVUle,  etc.,  R.  Co.,  Ill  Ind. 
132  [12  N.  E.  105];  Blair  v.  Kiger.  Ill 
Ind.  193  [12  N.  E.  293];  Quick  v.  Taylor, 
113  Ind.  540  [16  N.  B.  583];  Collett  v.  Board, 
etc.,  119  Ind.  27  [21  N.  B.  329]  4  L.  R.  A 
321;  Peoria,  etc..  B.  Co.  v.  Attica,  etc..  R. 
Co.,  164  Ind.  218  [56  N.  B.  210].  In  all 
these  cases,  except  the  last  two,  the  court 
has  expressed  Its  reluctance  in  following  the 
Bur^art  decision,  and  has  declared  Its  un- 
wiUlngneK  to  extend  the  doctrine  by  con- 
struction beyond  casea  In  which  the  state's 
grantee  claima  under  the  board's  exercise 
of  the  power  of  eminent  domain."  From 
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these  later  expressions  It  Is  manifest  the 
court  In  the  earlier  cases  held  title  in  fee 
dmple  had  passed,  for  the  sole  reason  that 
the  statute  then  under  consideration  explic- 
itly directed  that  payment  of  damages 
should  '^est  the  fee  simple  title  of  the  prem- 
ises so  appropriated  In  tiie  state.*'  The 
Ohio  case  (ftbilone  v.  Toledo,  supra)  has 
(rince  been  explained  and  dtetlnguMied  by 
the  Supreme  Court  of  that  state.  McCombs 
T.  Stewart,  40  Ohio  St  647 ;  Tonght  t.  BaU- 
road  Co.,  68  Ohio  St  128,  164,  BO  N.  E.  442; 
Hlller  T.  Wielsenberger,  61  Ohio  St  561.  688, 
56  N.  E.  454.  in  the  case  last  dted  the 
court  said:  "tn  the  cases  of  Halone  T.ToIedo, 
84  Ohio  St  541,  State  t.  Hallway  Co.,  6S 
Ohio  St  189  [41  N.  IL  a06L  State  t.  Snook, 
5S  Ohio  St  621  [42  N.  B.  644],  and  SUte  T. 
Grlftner,  61  Ohio  St  301  [56  N.  B.  612], 
the  canal  commlBsloners  entered  upon,  took 
possession  of*  and  used,  the  premises  In 
question  In  those  cases  In  the  oonstmctlm 
and  operation  of  the  canals,  and  thereby 
a  fee  to  the  land  vested  In  the  stat&  In 
the  cases  of  Corwln  t.  Cowen,  12  Ohio  St 
039,  and  Voi^t  t.  Railway  Co.,  68  Ohio  St 
123  [50  N.  B.  4421,  the  land  had  been  ac- 
quired by  private  oompanles,  which  obtained 
only  an  easement  for  canal  purposes  from 
the  landowners,  and  thereafter  the  state 
acquired  such  private  canals  from  such  com- 
panies and  made  them  parts  of  the  canal 
system  of  the  state,  and  thereafter  aban- 
doned them,  and  this  court  held  In  those 
cases  that  the  state  acquired  only  the  ease- 
ment held  by  the  canal  companies,  and  not 
a  fee  simple,  for  the  reason  that  while  the 
state  had  the  power,  under  section  8  of  the 
canal  act,  to  enter  upon,  possess,  and  use 
the  lands  for  canal  purposes, .  and  thereby 
acquire  a  fee  as  against  ail  who  had  any 
interest  In  the  lands,  yet,  as  the  former  own- 
ers were  oat  of  possession  and  out  of  control 
and  the  private  canal  companies  were  in 
possession  and  control,  the  change  from 
the  canal  companies  to  the  state  canal  sys- 
tem was  not  of  a  character  to  call  the  at- 
tention of  the  former  landowners  to  the 
fact  that  their  reversion  was  being  taken 
by  the  state,  and  would  not  give  them  a 
reasonable  opportunity  to  make  application 
for  compensation  for  such  reversion.  This 
clearly  appears  In  the  Corwin  Case,  and 
that  case  controlled  the  decision  of  the 
Vought  Case." 

Our  conclusion  that  the  fee  simple  will 
not  vest  lu  the  condoning  corporation,  in 
the  absence  of  sprees  statutory  direction, 
and  that  It  has  not  vested  In  respondmt 
railway  company  In  this  action,  well 
sustained  by  authority.  Cooley,  Const  Ltm. 
(7th  Ed.)  p.  808;  10  Am.  A  Eng.  Ency.  Law 
(2d  Ed.)  1197,  1199;  16  C^C;  1020,  1021; 
Reed  V.  Board  of  Park  Commissioners,  100 
Minn.  197,  110  N.  W.  1119;  Chambers  v. 
Oreat  Northern  Power  Co.,  100  Minn.  214, 
110  N.  W.  1128;  Hudson  &  Manhattan  R,  R. 
"A>.  T.  Wendel,  193  K  X.  166,  86  N.  B.  1020; 


I^on  T.  McDonald,  78  Teoc.  71. 14  E  W.  261, 
9  1*.  B.  A.  296;  NewtMi  t,  Hannfbctnrer's 
Ry.  Co..  115  Fed.  781,  68  a  C.  A.  680;  Kan- 
sas Central  By.  Co.  t.  Allen.  22  Kan.  285, 
31  Am.  Rep.  lOa 

if]  Having  readied  the  conclusion  that  the 
fee  Is  stni  vested  in  respondoits  and  that  tbe 
railway  company  acquired  an  easonent  only, 
the  next  question  presented  Is  whether  the 
use  to  which  ttie  railway  company  has  dent- 
ed the  property,  and  which  la  now  being 
made  of  It  by  Benham  &  Grlfflth.  Is  public. 
Bespondents  ctmtend  it  ist  dtlng  Grand 
Trunk  B.  B.  Co.  t.  Blchardstm,  91  U.  S. 
464,  23  L.  Ed.  866;  Hartford  Fire  Ins.  Co. 
V.  Chicago,  M.  &  St  P.  By.  Co.,  ITC  U.  S.  91. 
20  Sup.  Ot  88;  44  Lb  Ed.  84;  Gnney  v. 
Minneapolis  UAion  Elevator  Go.,  68  Mhm. 
7a  66  N.  W.  186,  80  L.  B.  A.  584;  Michigan 
Central  Ry.  t.  Ballard,  120  Mich.  416^  79  K 
W.  635;  Abraham  v.  Oregon  O.  B.  Co.,  41 
Or.  560,  60  Pac.  65S.  Without  entwlng  upon 
a  review  of  these  cases,  we  will  state  we  do 
not  find  they  sustain  naponHentit  positiai, 
as  none  of  them  are  similar  to  thia  action 
in  facts  involved  or  statntes  considered.  la 
Healy  Lumber  Ck>.  v.  Monls,  88  Wash.  480^ 
489,  74  Pac.  681.  682  (63  L.  B.  A.  820;  99  Am. 
St.  Rep.  964),  vre  said:  "Many  of  the  esses 
cited  by  the  appellant  have  no  appUcathn  to 
this  case,  for  the  reason  that  they  are  from 
states  having  Constitutions  with  dUtetcnt  pro- 
visions from  ours  on  the  suhjeet  of  eminent 
domain.  An  examination  of  all  the  difftteat 
Constltatlons  In  the  Union  shows  that  only 
two  otiier  states,  viz..  Colorado  and  Missouri, 
have  the  provision  of  our  Constitution  that, 
'whenever  an  attempt  Is  made  to  take  private 
property  for  a  use  allied  to  be  public;  the 
question  whether  the  contemplated  use  be 
really  public  shall  be  a  Judicial  questim  and 
determined  as  such,  without  r^ard  to  any 
legislative  assertion  that  the  use  Is  public* 
That  fact  elhnlnates  from  the  discussion  hi 
this  case  all  that  line  of  cases  which  bold 
that  the  fact  that  the  Legislature  has  dther 
pronounced  a  certain  thing  a  public  use,  or 
has  80  Indicated  by  its  enactment  by  confer- 
ring the  right  of  eminent  domain,  oo^t  to 
have  great  weight  with  the  court  In  constro- 
Ing  the  constitutionality  of  the  act  because 
our  Constitution  has  expressly  n^tlved  any 
such  Idea,  evidently  deeming  It  necessary  to 
place  a  restriction  upon  l^lslatlTe  soitimeot 
In  this  respect  So  that  under  the  pxovlaloii 
of  our  Constitution,  the  court  is  untrammel* 
ed  by  any  consideration  due  to  legislatlTe  as- 
sertion or  enactment"  It  is  therefore  mani- 
fest that  decisions  from  other  states,  vrhlcb 
do  not  have  our  constitutional  proviston  and 
in  which  Legislatures  have  by  statute  declar- 
ed various  purposes  to  be  public  nsss,  whBe 
worthy  of  careful  consideration,  cannot  be 
regarded  as  necessarily  controlling  In  this 
jurisdiction,  where  the  question  whetber  the 
contemplated  use  be  really  public  is  JndtdaL 

The  complaint  alleges  Bmham  &  Griffith 
Company  is  occupying  the  land  as  a  whole- 
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aale  grocer;  that  It  has  no  other  office  or 
place  of  business;  and  that  it  Is  In  possession 
under  a  25-j'ear  lease  from  the  railway  com- 
pany. It  cannot  be  seriously  argued  that  a 
wholesale  grocery  business  conducted  by  a 
private  corporation  is  a  public  use,  even 
though  the  property  occupied  has  been  con- 
demned by  a  railway  company  for  a  public 
use  and  later  Improved  with  a  building  called 
a  warehouse.  In  Healy  Lumber  Company 
T.  Morris,  supra,  considering  what  use  would 
be  public,  this  court,  after  numerous  cita- 
tions of  authority,  at  page  509  of  88  Wash., 
at  page  685  of  74  Pac.  (63  L.  R.  A.  820,  fi9 
Am.  St.  Rep.  964),  said:  "But  from  a  consid- 
eration of  all  the  authorities  and  from  our 
own  views  on  construction,  we  are  of  the 
opinion  that  the  use  imder  conslderatloQ 
must  be  either  a  use  by  the  public,  or  by 
some  agency  which  is  quasi  public,  and  not 
simply  a  use  which  may  Incidentally  or  In- 
directly promote  the  public  Interest  or  gen- 
eral prosperity  of  the  state."  See,  also.  State 
ex  reL  v.  White  Hiver  Power  Co.,  3»  Wash. 
648,  82  Pac.  150,  2  L.  R.  A.  (N.  B.)  842.  Id 
State  ex  rel.  Milwaukee  Terminal  Ry.  Co. 
T.  Superior  Court,  54  Wash.  365,  103  Pac. 
469,  104  Pac.  176,  the  relator  sought  to  con- 
demn a  strip  of  land  belonging  to  the  Great 
Northern  Railway  Company,  and  used  by  its 
lessee,  the  Boloom  Mills  Company,  a  private 
corporation,  for  a  platform  from  which  to 
load  aod  ship  freight  upon  the  cars  of  the 
Great  Northern  Railway  Company  and  the 
Northern  Pacific  Railway  Company.  The  con- 
tention was  made  that  the  property  was  thus 
devoted  to  a  prior  public  use,  and  could  not  be 
condemned.  Passing  upon  the  use  of  the 
strip  thus  made  by  the  mill  company,  this 
oourt  said:  "We  will  next  consider  whetber 
the  property  sought  to  be  appropriated  Is 
now  devoted  to  a  public  use.  We  have  seen 
that  it  Is  occupied  by  the  loading  platform  of 
the  Bolcom  Mills  Company.  This  company 
Is  in  possession  of  tract  No.  1  under  a  writ^ 
ten  lease,  upon  a  yearly  rental  of  (26,  and 
terminable  upon  10  days  notice.  It  holds 
tract  No.  2  under  a  verbal  license,  rent  free. 
The  respondent's  tracks  are  in  Shllahole  ave- 
nue, and  It  has  never  used  any  part  of  the 
property  In  question.  These  platforms  are 
used  in  loadiiv  the  can  of  the  respondent 
company  and  of  the  Northern  Pacific  Rail- 
way Company,  when  switched  onto  the  mill 
track,  with  the  products  of  the  Bolcom  Mills. 
If  the  property  was  a  part  of  the  right  of 
way,  yards,  or  terminals  of  the  respondent, 
or  directly  used  by  It  In  the  discharge  of  Its 
duties  as  a  common  carrier,  strong  evidence 
of  necessity  upon  the  part  of  the  relator 
would  be  required.  It  could  not  be  success- 
fully contended  that  the  right  of  eminent 
domain  conld  be  exercised  by  a  railroad  oom- 
vany  to  condemn  land  for  the  purpose  of 
leasing  to  patrons  for  their  personal  conven- 
fencew  The  fact  that  this  strip  of  ground 
adds  to  the  convenience  of  the  mill  company 


In  loading  Its  products  upon  the  cars  of  re- 
spondent does  not  make  its  use  a  public  one. 
A  use  will  not  be  classified  as  a  public  one 
merely  because  it  may  economize  the  han- 
dling of  the  products  of  a  patron  of  a  common 
carrier.  The  exemption  from  condemnation, 
if  any,  must  rest  upon  the  ground  that  the 
public  interest  would  suffer  by  an  appropria- 
tion of  the  property  for  the  use  of  the  relat- 
or for  track  purposta.  If  the  property  was 
owned  by  the  mill  company  and  used  as  It 
now  is,  It  would  not  be  claimed  that  it  was 
serving  a  public  use.  The  fact  that  It  Is 
owned  by  the  railway  company  and  used  by 
the  mill  company  cannot  change  a  private 
use  Into  a  public  one.  It  Is  the  use  to  which 
the  property  is  applied,  and  not  the  owner- 
ship, that  marks  such  use  as  public  or  pri- 
vate." 

In  deciding  whether  any  particular  OSe  to 
which  property  may  be  devoted  is  public  or ' 
private,  courts  must  look,  not  only  to  the 
character  of  the  business  to  be  transacted, 
but  also  to  the  duties  which  the  law  imposes 
upon  those  who  are  to  conduct  the  same.  If 
the  public  benefit  Is  merely  Incidental,  and 
the  use  Is  optional  with  the  owner,  it  will 
not  be  a  public  use.  authorizing  an  exercise 
of  the  power  of  eminent  domain.  There 
must  be  a  general  public  right  to  a  d^nite 
use  of  the  property,  as  distinguished  from  a 
use  by  a  private  Individual  or  corporation 
which  may  prove  beneficial  or  profitable  to 
some  portion  of  the  poblic.  A  beneficial  and 
profitable  use  Is  not  necessarily  public,  in 
contemplation  of  section  16,  art  1,  of  the 
Constitution.  The  incorporation  or  establish- 
ment of  mills,  warehouses,  factories,  and 
kindred  enterprises  is  as  a  role  of  public  in- 
terest to  a  greater  or  less  degree,  and  bene- 
ficial to  the  public  welfare,  but  they  do  not 
necessarily  come  within  the  realm  of  that 
public  use  for  which  private  property  may 
be  taken  under  the  right  of  eminent  domain. 
The  terms  "public  interest"  and  "public  use" 
are  not  synonymous.  The  true  criterion  by 
which  to  adjuti^e  the  character  of  the  use  Is 
to  determine  whether  the  public  may  enjoy 
it  by  right  or  by  permission  only.  The  test 
is,  not  what  the  corporation  holding  the  land 
may  elect  to  do,  bat  what  it  may  be  required 
to  do.  No  obligation  rests  upon  the  Benham 
&  Griffith  Company  requiring  it  to  conduct 
its  business  for  the  benefit  of  the  publla  It 
Is  engaged  in  a  private  enterprise,  pure  and 
simple,  and  the  use  to  which  it  is  now  devot- 
ing the  lots  cannot  nnder  the  allegations  of 
the  complaint,  be  held  public. 

[|]  The  railway  company  having  acquired 
an  easement  only,  and  having  devoted  the 
lots  to  a  private  use,  the  further  question  Is 
presented  whether  appellante  can  maintain 
this  action.  Respondents  Insist  they  cannot 
and  that  the  state  only  can  question  the 
character  of  the  use  to  which  the  property 
Is  being  devoted.  To  sastein  this  contention, 
they  dte  State  ez  ret  Hulme  t.  Gr^ys  Har- 
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bor  &  P.  S.  R.  Co.,  M  Wash.  530,  103  Fac. 
800;  State  ex  rel.  Harlan  r.  Centralla,  eta, 
Co.,  42  Wasb.  632,  85  Pac.  344;  7  L.  R.  A.  (N. 
S.)  108;  Relcblln?  t.  Covington  Lumber  Co., 
57  Wasb.  225,  106  Pac.  777,  135  Am.  St  Rep. 
976;  People  v.  Pittsburgh,  63  Cal.  604.  The 
Washington  citations  do  not  support  their  po- 
sition. Belcbling  V.  CoTlngton  Lumber  Com- 
pany, supra,  has  been  heretofore  discussed. 
In  People  v.  Pittsburgh,  53  Cal.  604,  the  court 
held  the  state  could  Interpose  and  correct  an 
abuse  of  the  right  of  emln^t  domain,  but  the 
proceeding  was  one  In  which  it  was  sought 
to  annul  the  entire  franchise  of  a  corpora- 
tion. The  right  of  a  private  individual  to 
protect  hla  reversion  was  not  involved.  This 
conrt.  In  State  ex  rel.  Harlan  t.  Centralla, 
etc.,  Co.  (citing  the  California  case)  said: 
"The  property  does  not  become  the  private 
property  of  the  condemning  corporation  In 
the  sense  that  it  can  appropriate  It  to  uses 
of  a  private  nature.  It  must  use  It  for  the 
purposes  for  which  it  condemns  It,  or  else 
submit  to  Its  reversion  at  the  suit  of  the 
sUte.  People  v.  Pittsburgh  R.  Co.,  53  Cal. 
604;  2  Lewis,  Emin^t  Domain,  (  604,  et 
seq."  This  announcement  was  afterwards 
approved  in  State  ex  rel.  Hulme  v.  Grays 
Harbor  &  P.  S.  K.  Co.,  supra.  The  statement 
relative  to  action  by  the  state  was  not  neces- 
sary to  the  decision  of  this  court  In  either 
caB&  It  did  not  exclude,  even  by  Inference, 
the  right  of  the  original  owner  to  protect  his 
reversion.  The  California  case  was  one  In 
which  the  entire  corporate  franchise  was 
sought  to  be  forfeited.  There  la  no  sucb  at- 
tempt In  this  action,  in  which  appdlants  sue 
for  poBsesBion  and  damages  by  reason  of  the 
treepass  of  the  railroad  company  and  its  les- 
seek  and  the  dttrotlon  of  the  lota  to  a  private 
use  afta  they  have  been  condemned  for  a 
pnUte  11B&  That  this  action  can  be  main- 
tained by  the  appellants,  see  10  Cyc.  1028, 
and  cases  cited  In  note  63 ;  2  Mills,  Eminent 
Domain  (3d  Ed.)  |  861  (506);  BeU  t.  Uat- 
tooa  Water  Works.  245  III.  S44,  92  N.  B.  352, 
187  Am.  St  Rep.  338;  Lyon  t.  McDonald,  78 
Tex.  71, 14  S.  W.  261,  9  L.  R.  A.  205 ;  Lance's 
Appeal.  55  Pa.  16,  03  Am.  Dec  722;  Canton 
Co.  V.  Baltimore  &  O.  R.  Co.,  00  Md.  202,  57 
Atl.  637;  Miller  v.  Cincinnati  L.  &  A.,  etc.. 
Co.,  43  Ind.  App.  540,  88  N.  £.  102;  Pitts- 
burg, etc.,  R.  R.  Co.  v.  Bruce,  102  Pa.  23. 

The  trial  court  erred  In  suatalulug  the 
demurrer.  The  allegations  of  the  complaint 
are  sufficient  to  require  an  answer.  Re- 
spondents, however,  will  be  entitled  to  plead 
and  show.  If  such  be  the  case,  that  the  rail- 
way company  has  not  permanently  aban- 
doned the  lots  to  a  private  use.  It  may  also, 
by  denials  and  affirmative  allegations,  Inter- 
pose any  other  available  defense  sufficient 
to  meet  the  averments  of  the  complaint.  The 
question  whether  the  use  to  which  the  lots 
has  been  devoted  is  public  or  private  la  a 


judicial  one,  to  be  finally  determined  wboi 
all  the  facts  have  been  pleaded  and  shown. 
The  complaint  states  a  cause  of  action. 

Reversed  and  remanded,  with  inatmctlmt 
to  overmle  the  demurrer. 

DUNBAR,  C.  J.,  and  PARKBR,  MOUNT, 
MORRIS,  ELLIS,  and  FULLEBTON,  JJ.. 
concur. 


FEHRENBACHER  v.  OAKBSDAU 
COPPER  MIMING  CO. 


(Supreme  Ooart  of  Washington. 

1011.) 


SepL  25, 


1.  Masteb  ard  Sebvant  ({  284*)— Ikdepesd- 
xnr  Gom&AcioB— Quunoir  nm  Conn  oa 

JUBT. 

Whether  one  operating  nader  a  contract  Is 
an  independent  contractor  or  a  mere  servant  ia 
for  the  court,  where  the  contract  is  certain; 
but  where  its  terms  are  in  doubt  the  questioa 
is  generally  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
grvant,  Cent.  Dig.  H  1000-1132;  Dec.  Die.  { 

2.  Mabtxb  and  Sebvant  (|  277*>— Indspikd- 
ENT  Co NTBACTOB— Evidence. 

On  the  issue  whether  one  is  an  independent 
contractor  or  a  mere  servant,  that  the  parties 
cannot  aeree  on  the  details  of  the  contract  is 
not  coDduslve.  but  is  mere  evidence,  whlcb 
must  be  consiaeTed  In  the  light  of  all  the  cir- 
cumstances. 

[Ed.  Note.— For  other  eases,  see  Master  aad 
Servant,  Dec  Dig.  I  277.*] 

3.  Maoteb  and  Sebvant  ($  284*)— Indepehd- 
BNT  Con  ibactob— Question  fob  Jubt. 

Wbetlier  one  was  an  independent  contrac- 
tor or  a  servant  JMd,  under  uie  evidence,  fat 
the  jury. 

[Ed.  Note^For  other  caaea,  see  Master  and 

Servant,  Dec  Dig.  |  284.*] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  Henry  W.  Canfleld, 
Judge. 

Action  by  Anton  Fdirenbadiw  against 
the  Oakesdale  Copper  Mining  Company. 
From  a  Judgment  of  dlsmisal,  platatlfl  ap- 
peals.  Reversed  and  remanded. 

Robertson  &  Miller  end  Tustln  A  St  Mor^ 
ris,  for  appellant  John  M.  Bonn  and  P. 
W.  Kimball,  for  respondent. 

MORRIS,  J.  Plaintiff  was  employed  at 
the  mine  of  the  defendant  at  Java.  Mont  Be 
was  injured  while  loading  holea  preparatory 
to  setting  off  a  blast  In  a  tunnel.  It  Is  al- 
leged that  the  injury  resulted  from  the  neg- 
ligence of  the  defendant,  in  thisr  That  de- 
fendant thawed  the  powder  used  by  appel- 
lant at  the  time  of  his  Injury  In  a  careless 
and  negligent  manner,  and*  that  the  defend- 
ant's employe  whose  doty  It  was  to  thaw 
the  powder  was  Incompetent  The  defense* 
were  that  plaintiff  was  guilty  of  negligence 
contributing  to  his  own  injury;  that  be  as- 
sumed the  risk;  that  his  injuries  wen  tlie 
result  of  the  negligence  of  a  fellow  servant 
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and,  farthCT,  that  at  the  time  plaintiff  re- 
ceived his  iDjurles  defendant  was  not  op- 
erating the  mine,  but  that  It  was  In  control 
of  one  E.  P.  Langer,  who  had  contracted 
with  defendant  to  drive  a  tunnel  100  feet, 
or  nntil  he  struck  ore,  at  a  cost  of  $10  per 
toot;  that  plalntlft  had  been  employed  by, 
and  was  at  the  time  of  his  Injury  In  the 
employ  of,  Langer,  who  at  all  times  had 
sole  and  complete  cbarge  of  the  employes 
working  about  said  mine,  as  well  as  of  the 
handling  of  all  powder  to  be  used  therein. 
A  motion  for  a  nonsuit  was  made  at  the 
close  of  plaintlfTs  case.  This  being  denied, 
It  was  renewed  after  the  testimony  was  all 
in.  Thereupon  the  court  held  that  It  bad 
beoi  established  as  a  matter  of  law  that 
Zianger  was  an  independent  contractor,  and, 
further,  that  the  negligence  if  any,  was  that 
of  one  Bert  Hntchinson,  who  was  an  em- 
ploye of  Langer,  and  for  Those  negligence 
defendant  would  not  In  any  erent  be  revon- 
slble.  From  a  judgment  of  dismissal,  di- 
rected by  the  court  at  the  close  of  all  the 
testimony,  plaintiff  has  appealed. 

[1]  We  cannot  agree  with  counsel  for  ap- 
peUant  that  the  defense  of  independent  con- 
tractor Is  not  available  to  respondent,  be- 
canse  the  dlnctors  of  the  company  and 
Langer  do  not  agree  as  to  the  terms  of  the 
contract.  The  ultimate  fact  to  be  found  is, 
who  was  in  control  of  the  mine,  and  not 
whether  the  parties  can  agree  as  to  the 
details  of  a  verbal  contract  Nor  can  we 
agree  with  the  trial  Judge  that  the  proof 
shows  that  the  defense  of  Independent  con- 
tractor was  BO  clearly  made  out  that  no 
question  of  fact  remained  for  the  Jury. 
Where  the  contract  Is  certain,  the  question 
of  whether  a  person  operating  under  it  is 
an  Independent  contractor  or  a  mere  serv- 
ant Is  a  question  of  law  for  the  court.  But, 
where  the  terms  of  the  contract  are  in  doubt, 
the  relation  of  the  parties  Is  generally  a 
question  for  the  jury. 

[21  The  fact  that  the  parties  cannot  agree 
as  to  the  details  of  the  contract  Is  a  ck- 
camstance  to  be  considered  In  the  light  of 
all  the  other  facts  and  drcumstances,  as 
disclosed  by  the  evidence.  It  is  an  eviden- 
tiary fact,  but  not  conclusive  in  Itself. 

[8]  Without  going  Into  unnecessary  detail, 
the  undisputed  facts  show  that  Langer  was 
insolvent  at  the  time  he  was  engaged  by  re- 
spondent to  take  charge  of  Its  mine;  that  be 
purchased  supplies,  groceries,  and  [wwder 
upon  the  credit  of  the  respondent,  all  of 
whl<A  were  charged  to  the  respondent;  that 
he  hired  men,  fixed  their  time,  which  the 
respondent  paid,  as  It  did  for  the  supplies, 
by  bonk  drafts  procured  by  its  secretary  at 
a  bank  in  the  town  of  Oakesdale,  Its  prin- 
cipal place  of  business;  and  that  these  drafts 
w^  forwarded  by  the  secretary  to  the  re- 
spectiTe  payees,   TbB  proof  of  respondent 


shows  that  these  Items  were  charged  to 
Langer  upon  his  contract  If  this  were  all 
the  testimony,  it  would  probably  sustain 
the  judgment  of  the  lower  court  But  It 
further  appears  that  respondent  furnished 
all  the  tools  and  machinery,  except  steel, 
and  engaged  to  pay  the  bills  for  labor  and 
supplies,  without  limiting  Its  responsibility 
as  to  the  amount,  or  number,  or  prlc^  or 
wages;  and  Langer  swears  that,  while  he 
was  to  be  paid  $10  per  foot  for  his  con- 
tract, It  was  agreed  that.  If  he  went  be- 
hind, respondent  would  make  him  whole 
to  the  extent*  of  paying  him  a  miner's  or 
a  foreman's  wages.  These  qualifying  facta 
make  the  case,  notwithstanding  our  belief 
that  the  Judgment  of  the  lower  court  was 
r^ht  on  the  merits,  one  for  the  jury  to 
decide.  We  have  not  referred  to  the  tes- 
timony of  the  appelant.  It  is  enough  to 
say  Qiat  he  swears  posltlvdy  that  he  was 
employed  by  the  presldoit  of  the  company* 
and  was  by  him  directed  in  his  work;  that 
he  employed  others  and  claimed  the  right  to 
discharge  Langer  at  any  time;  and  that  he 
directed  the  manner  of  the  work,  both  in- 
side and  outside  of  the  tunned.  We  con- 
ceive the  following  cases  to  he  controlling: 
Johnson  V.  Great  NorUiem  Lumber  Co.,  48 
Wash.  32S,  93  Fac.  516;  K^idall  v.  Johnson, 
SI  Wash.  477,  99  Fac.  810;  Boblnson  v.  Hill. 
60  Wash.  616,  111  Fac.  871.  'Tbe  other  de- 
fenses are  dependent  upon  findings  of  fact, 
and  for  that  reason  will  require  no  discus- 
sion. 

Berersed  and  remanded  for  a  new  trial. 

DUNBAB,  a  J.,  and  ELLIS  and  CBOW, 
JJ»  concur. 


BOWBOTTOM      UNION  FACmO  CX>AL 
00. 

(Supreme  Court  of  Utah.   Sept  11.  1911.) 

1.  Tbtal  (S  163*)— Nonsnrr— Gboundb— Sfbo- 

IPrCATION. 

In  an  action  for  Injnries  to  a  slope  cleaner 
in  a  coal  mine  by  being  caught  by  a  wire  attach- 
ed to  one  of  the  coal  cars,  grounds  of  a  motion 
for  nonsuit  that  the  evidence  was  inanfficient  to 
support  tbe  allegation  of  negligence  or  to  show 
any  negligence  on  'the  part  ot  defendant,  and 
that  plaintiff  was  negligent  in  failing  to  enter 
manholes  constructed  along  the  track  to  enable 
employ^  to  avoid  passing  ears,  were  sufSclently 
E^ecific  to  present  the  objections  sought  to  be 
raised  tfaereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dlfir.  S  163.*] 

2.  MASim  ANU  SeBVAHT  (I  278*)— IlTJUBDGS 

TO  Servant— Negligence. 

Id  an  action  for  injuries  to  a  slope  cleaner 
in  a  coal  mine  by  being  caught  by  a  wire  attach- 
ed to  a  passing  car  and  thrown  under  the 
wheels,  mere  proof  that  the  wire  waa  attached 
to  tbe  latch  of  the  car  and  was  trailing  along  it, 
without  any  evidence  as  to  how  and  for  what  pur- 
poses tbe  wire  was  so  attached,  by  whom  it  was 
attached,  ot  bow  long  it  had  been  there,  or  that 
the  latdi  or  the  car  was  defective  or  out  of  re- 
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pair,  was  fnsnffidcQt  to  ibow  acUonable  DegU- 
gence  oo  tbe  part  of  tbe  master. 

[Ed.  Note.— For  other  cases,  tee  Master  and 
Servant,  Dec  Dig.  i  278.*] 

3.  Masteb  and  Servant  (|  289*)— Injubies 

TO  SkBVANT— CONTRIBtJTOBT  NEGUGBKOE— 

Sapb  Pucb. 

Where  plaintlfF,  a  alopt  cleaner  tn  a  coal 
mln&  was  injured  by  being  caught  bj  a  wire 
trailinfc  along  a  passing  car  as  he  was  standing 
io  a  tunnel,  and  there  was  sufficient  space  be> 
tween  the  side  of  the  tunnel  and  the  caia  at  the 
iwiot  where  plaintiff  was  standing  so  that  under 
ordinary  and  usual  condltlcHis  cars  could  pass 
with  safety,  j>Iaintiff  was  not  negligent  as  a  mat- 
ter of  law  in  failing  to  enter  a  manhole  con- 
structed in  the  side  of  the  tunnel  for  tbe  ccmven- 
ience  of  employes  to  AToid  passing  cars. 

[Ed.  Mote.— For  other  cases.  Me  Maater  and 
Servant,  Dee.  Dig.  |  289.*] 

Appeal  from  District  Court,  Third  Dis- 
trict; George  O.  Armstrong,  Judge. 

Action  by  Lorenzo  Rowbottom  against  tbe 
Union  Padflc  Coal  Company.  Judgment  to 
defendant,  and  plaintiff  aiqiwala.  AiBrmed. 

J.  H.  De  Vine  and  D.  8.  Cook,  Jr.  (S.  A. 
Maglnnla,  of  counsel),  for  appelant.  P.  L. 
Williams,  Geo.  H.  Smith,  and  Frank  K.  Neb- 
ekja,  for  respondent: 

8TRAUP,  J.  Tbe  plaintiff,  an  employ^  of 
tbe  defendant,  brought  tbla  action  to  recover 
damages  for  alleged  personal  injuries,  ^rom 
a  jndgment  of  nonsuit  he  has  prosecuted  this 
appeal. 

The  principal  assigned  error  relates  to  the 
ruling  granting  the  nonsuit  The  Injury  oc- 
curred  in  Wyoming,  where  the  defendant 
was  mining  coal.  The  plaintlCT  was  employ- 
ed by  it  "as  a  slope  cleaner  to  clean  the 
switches"  of  underground  tracks  upon  which 
the  defendant  ran  and  operated  cars  In  haul- 
ing coal  from  Its  mine  to  the  surface.  The 
substance  of  the  charged  negligence  in  the 
complaint  Is  that  the  defendant  "negligently 
suffered  one  of  its  said  coal  cars  to  get  and 
remain  out  of  repair  and  to  be  temporarily 
repaired  by  means  of  a  wire  vrhlch  hung  down 
the  side  of  said  car  a  length  of  about  two 
feet,  making  the  same  dangerous  for  the 
plaintiff  and  other  employes  In  said  mine; 
that  raid  plaintiff  had  no  notice  or  knowl- 
edjre  that  said  car  was  In  the  condition  afore- 
said": and  that,  "while  the  plaintiff  was 
standing  by  the  track  to  clean  one  of  the 
switches  in  the  mine"  under  the  direction 
and  orders  of  the  "rope  runner,"  the  person 
upder  whose  direction  and  control  he  was 
worfclntr.  the  defendant  ran  and  operated  the 
car  with  the  wire  attached  thereto  along  the 
track  and  by  the  plnce  where  the  plaintiff 
was  standing,  by  reason  of  which  the  trail- 
ing wire  caugbt  tbe  plaintiff  and  tlirew  him 
against  the  cars  and  so  broke  and  Injured 
his  leg  that  It  was  necesary  to  amputate  it 
The  plaintiff  was  nmsulted  on  the  allied 
grounds  of  insnffldency  of  evidence  (1)  to 
"support  the  allegation  of  negligence  or  to 


show  any  negligence  on  the  part  of  the  de- 
fendant" and  (2)  that  the  plaintiff  was  guil- 
ty of  contributory  n^llgence.  in  the  particu- 
lar that  "manholes"  from  40  to  00  feet 
apart  along  the  track  were  maintained  by 
the  defendant  to  enable  slope  cleanm  and 
others  about  the  slope  to  enter  and  avoid  com- 
ing In  contact  with  passing  cars^  and  that  the 
plaintiff' failed  to  enter  one  of  tbe  manholes, 
"but  took  up  a  position  In  the  main  slope  bf 
the  side  of  the  cars." 

[1]  The  plaintiff  first  ui^ee  that  the  grounds 
for  ntmsult  were  too  general,  especially  the 
first  We  do  not  think  so.  Smalley  t.  Rio 
Grande  R.  Co.,  34  Utah,  423.  98  Pac.  31L 
There  was  but  one  allegation  of  n^Ugoice— 
but  one  act  or  commission  of  allied  negli- 
gence on  the  part  of  the  defendant  causing 
the  Injury— operating  a  car  with  a  wire  two 
or  three  feet  long  attached  to,  and  trailing 
from.  It  The  motion  being  made  on  the 
ground  that  there  was  no  evidence  "to  snp- 
port  the  allegation  of  negligence,"  or  any 
negligence  on  the  part  of  the  defendant,  and 
there  l>eing  but  one  act  or  commission  of 
negligence  alleged,  neither  the  plaintiff  nor 
the  court  was  at  a  loss  to  understand  to 
what  point  the  motion.  In  such  particalar, 
was  .directed,  or  what  defect  Id  ths  evidence 
was  pointed  to.  The  ground  in  that  partic- 
ular was  sufilclently  specified  to  call  atten- 
tion to  the  defect  and  question  of  law  on 
which  the  case  was  asked  to  be  and  was 
taken  from  the  jury.  There  Is  no  difficulty 
or  uncertainty  whatever  to  comprehend  or 
understand  that  With  respect  to  the  second 
ground,  the  particular  act  or  commission  of 
the  plaintiff  claimed  to  have  been  negUgrace 
was  specified — his  failure  to  enter  the  man- 
holes and  his  standing  in  the  slope  near  tbe 
track. 

[21  This  brings  ns  to  the  question  of 
whether  the  motion  on  the  alleged  gronnds 
was  properly  granted.  There  is  evidence 
tending  to  support  the  following  facts:  The 
openings  In  the  def«idant*8  mine  consisted 
of  a  main  tunnel  and  entries  leading  from 
it,  and  a  branch  tunnel  leading  from  the 
main  tunnel  to  a  dump.  Tracks  upon  which 
coal  cars  were  operated  were  maintained 
along  these  tunnels  and  entries;  the  main 
track  being  in  the  main  tunnel.  Tbe  other 
tracks  connected  with  it  by  means  of  switch- 
es. Empty  cars  were  let  Into  the  mine  by 
gravity.  Loaded  cars  were  drawn  out  of  It 
by  rope  or  cable  operated  by  an  engine  im- 
der  the  control  of  an  engineer  in  the  endne 
house;  the  rope  runner  in  the  mine  giving 
him  signals  when  to  move  and  stop  tbe  can. 
The  duties  of  the  plaintiff  were  those  of  a 
slope  cleaner,  to  keep  the  switches  and  track 
clear  of  coal  and  other  material  failing; 
from  loaded  cars.  He  performed  his  work 
under  the  orders  and  direction  of  the  rope 
runner,  and  was  required  to  go  to  socb 
places  as  were  designated  bj  him.   On  ttw 
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day  of  tbe  accident,  when  six  loaded  cars 
were  about  to  be  drawn  up  the  main  tunnel, 
past  tbe  junction  of  that  tunnel  and  the 
braudi  tunnel,  and  there  to  be  switched  to 
tbe  branch  tnnnel  and  run  to  the  dump,  the 
rope  runner  directed  the  plaintiff  to  board 
the  cars  and  clean  the  switch  at  the  Junction 
of  the  main  and  branch  tunnels.  The  plain- 
tiff boarded  the  cars  and  rode  to  or  near  the 
Junction  of  the  tracks.  There  he  alighted, 
and  whilst  In  the  prosecntl<m  of  his  work 
the  cars,  after  baTlng  passed  np  the  main 
tunnel  past  the  Junction,  returned  and  pass- 
ed along  the  branch  tunnel.  The  plaintiff 
stood  between  the  track  and  the  side  of  the 
tonnd  to  let  the  cars  pass  him.  Tbe  slope 
was  about  10  feet  wide  and  the  width  of  the 
cars  about  2  feet  at  tbe  bottom  and  3  or  3 
feet  4  Inches  at  the  top.  The  first  car  pass- 
ed him  without  any  dlfflcnlty.  A  wire  trail- 
ing from  the  front  of  tbe  second  car  as  it 
went  down  the  branch  tnnnel,  or  the  rear 
of  the  car  as  It  came  np  the  main  tunnel, 
wrapped  around  his  leg  as  he  stood  between 
the  side  of  the  tunnel  and  the  track  and  as 
the  car  passed  him,  and  threw  him  against 
and  under  the  car  and  dragged  and  Injured 
blm.  At  this  place  the  space  between  the 
side  of  the  tnnnel  and  the  car  was  23  Inch- 
es. The  cars  were  2^6  or  3  feet  high  from 
the  track  and  about  5  or  6  feet  long.  At 
the  end  of  the  car  was  a  door  with  hinges  at 
the  top  to  dump  the  coal  or  other  contents 
of  the  car.  The  lower  part  of  the  door  when 
closed  was  fastened  with  a  latch.  One  end 
of  the  wire  was  attached  to  this  latch  and 
the  other  trailed  along  the  side  of  the  car. 
On  this  point  the  plaintiff  testified:  "I  had 
a  pair  of  high-top  boots  on,  and  I  thought 
the  wire  had  caught  in  the  lace  of  the  flap; 
It  cangbt  so  squarely,  when  It  caught  me 
partly  and  tnmed  me  around  so  my  head 
was  going  down,  I  took  my  hand  that  way, 
and  that  wire  was  attached  to  the  latch  on 
the  car,  repairing  that  car.  The  wire  struck 
me  about  half  way  on  the  calf  of  my  left  1^. 
I  reached  down.  I  felt  the  wire  flip  back 
and  saw  It  X  had  a  big  lamp  for  cleaning 
the  slope  and  saw  it.  Tbe  wire  was  attach- 
ed to  the  latch  of  the  car.  The  wire  had  tbe 
effect  of  keeping  the  door  closed  by  keeping 
the  latch  down.  •  •  •  The  wire  was  fix- 
ed on  that  long  end,  3  or  4  Inches.  By  tying 
that  down  with  the  wire  the  door  can't  fiy 
open,  because  the  latch  is  tied  down  In  that 
hook.  The  wire  was  to  hold  the  latch  from 
flying  out  of  the  hook.  •  *  •  when  the 
wire  first  struck  me  I  was  standing  up  to 
the  side  of  the  cars.  One  car  had  passed 
me.  X  had  about  26  inches.  The  wire  seem- 
ed to  be  baling  wire.  I  didn't  know  it  was 
there.  I  saw  the  wire.  I  took  my  hand  that 
way  and  (elt  the  wire  and  I  saw  it  flip  back. 
I  saw  it  was  attached  to  the  latch  of  the 
door.  I  did  not  examine  that  car  at  any 
time  and  do  not  know  its  condition.  I  saw 
the  wire  on  it  I  said  I  thought  it  was  there 
to  taattn  tli«  latch  becanve  I  found  it  there. 


I  don't  know  how  it  came  there  or  who  put 
it  there."  A  picture  of  a  car  was  shown 
plaintiff,  and  be  pointed  ont  where  the  "wire 
was  wrapped  around  the  latch  to  keep  it  on 
the  hook.  It  k^t  It  on  the  hook.  It  was 
right  around  the  latch  and  hook.  I  have 
seen  wires  used  on  similar  cars  to  this  prior 
to  that  time  to  keep  the  latch  In  place  In  the 
hook  on  occasions  when  the  latch  would  be 
out  of  order.  The  latch  that  runs  across 
tbe  door  gets  slack  and  will  fly  open  and  let 
the  coal  out  Thp  wire  Is  to  hold  tbe  latch 
down  in  the  hook." 

This  Is  all  the  evidence  tending  to  show  how, 
and  the  purpose  for  which,  the  wire  was  at- 
tached to  the  car,  by  whom  It  was  placed  there, 
or  how  long  It  had  been  there.  No  evidence 
was  given  to  show  that  the  car  or  latch  was 
defective  or  out  of  repair.  Plaintiff's  case, 
on  tbe  evidence,  rested  alone  on  the  cir- 
cumstance that  the  wire  was  attached  to 
the  latch  of  the  car  and  was  trailed  along 
it  The  Inference  Is  permissible  that  tbe 
wire  was  placed  on  the  latch  to  hold  It  in 
place,  to  fasten  it  Whether  It  was  placed 
there  by  the  master,  or  by  one  for  whose 
acts  It  was  responsible,  or  by  one  for  whose 
acts  it  was  not  responsible,  Is  not  made 
to  appear;  nor  are  there  any  facts  or  cir- 
cumstances from  which  an  Inference  in  such 
particular  may  folrly  be  drawn.  Nor  Is 
there  any  evidence  to  show  that  tbe  de- 
fendant had  either  actnal  or  constructive 
knowledge  of  the  wire  being  on  the  car.  It 
of  course,  was  the  duty  of  the  defendant  to 
use  ordinary  care  to  furnish  cars  In  a  rea- 
sonably safe  and  suitable  condition.  And  It 
may  be  assnmed  that  It  was  a  question  of 
fact  for  the  Jury  whether  a  car  famished  and 
equipped  with  a  wire  trailing  along  Its  side 
was  suitable  or  reasonably  safe,  or  whether 
a  car  so  equipped  exposed  employes  required 
to  be  about  the  same  in  the  course  of  their 
employment  to  unusual  and  unnecessary  dan- 
gers. The  proof,  however,  shows  that  the 
wire  was  no  part  of  the  car,  and,  on  the  evl- 
Heaee  adduced,  It  Is  just  as  hiferahle  that 
the  wire  was  temporarily  attached  to  the 
latch  by  a  mere  co-employ€  as  by  the  defend- 
ant or  by  one  for  whose  acts  It  was  re- 
sponsible. Under  tbe  circumstances,  to  charge 
the  defendant  with  n^lisrence  It  was  not 
enough  to  merely  show  that  the  wire  was 
attached  to  tbe  latch  of  the  car  and  trailed 
along  Its  slda  Plaintiff  was  required  to 
further  ebow  that  such  condition  was  due  to 
the  defendant's  want  of  ordinary  car&  This 
he  did  not  do.  and  for  that  reason  we  think 
tbe  nonsuit  was  properly  granted. 

[8]  We  do  not  think  the  evidence  so  clearly 
shows  the  ^intlff  guilty  of  contributory 
negllgmce  to  take  the  case  from  the  jury  on 
that  ground.  It  Is  claimed  that  be  was  guil- 
ty of  negligence  because  he  stood  In  the  slope 
and  did  not  Miter  one  of  the  manholes  as  the 
cars  on  their  return  approached  and  passed 
blm  in  the  tunnel.  EUtd  the  vace  between 
the  Bide     the  slope  or  tunntf  and  the  cars 
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where  the  plaintiff  was  standing  not  been 
sufflcientlr  wide  to  permit  cars,  ondar  ordl- 
nary  and  nsnal  conditions,  to  safely  pass 
lilm,  tbere  might  be  ground  for  snch  a  con- 
tention. But  the  plaintiff  was  not  exposed 
to  any  such  danger.  The  danger  to  which 
he  was  e^MMwd  was  the  trailing  wire.  That 
danger  was  unusual  and  of  which  he  bad 
no  knowledge.  There  Is  nothing  nude  to  ap- 
pear that  he  was  called  upon  to  expect  or 
anticipate  that  a  car  might  approach  and 
pam  him  with  a  trailing  wire  or  other  equip- 
ment of  similar  danger.  The  principle  which 
relieves  the  defwdant  from  liability  for  not 
taking  precautions  to  guard  against  an  un- 
usual danger  of  which  It  had  no  knowledge 
also  relieves  the  plaintiff  from  the  charge  of 
contributory  negligence  In  not  taking  pre- 
cautions to  guard  against  such  a  danger  of 
which  he  likewise  had  no  knowledge  and 
could  not  xauler  ordinary  circumstances  an- 
tldpate. 

For  the  reasons  heretofore  stated,  we 
think  the  Judgment  of  nonsuit  should  be  af- 
firmed, with  costs.  Such  Is  the  order. 

FRIGK.  C.  J.,  and  McCARTT,  J.,  concur. 


GEORGE)  A.  TjOWE  00.  v.  SIMMONS 

WAREH0USB3  CO. 
(Supreme  Ooort  of  Utah.    Sept.  »,  1911.) 

1.  Covenants  (J  96*)— 'Detenses. 

Tbe  ^ntor  Id  an  action  for  breach  of  a 
covenant  of  warranty  againat  Incnmbrancea  by 
the  exiBteuce  of  taxes  on  the  land  conveyed  can- 
not complain  that  the  assessor  sexresated  the 
part  of  the  land  purcbaaed  from  the  part  re- 
tained by  it  where  such  ootion  was  taken  at  tbe 
grantor's  auggestion. 

[Sd.  Note.— For  other  eases,  see  OmnaQta^ 
Dec.  Dig.  8  06.*] 

2.  Covenants  (|  96*)— Covenants  Aqaiitst 
Incumbf  A  NCEs— Bbbaoh— Taxes. 

In  view  of  the  statutes  providing,  in  effec^ 
that  a  lien  for  taxes  attaches  as  of  the  second 
Mondny  in  .Tnnuary  of  each  year,  a  tax  lien 
was  an  incumbrance  within  a  covenant  against 
incumbrances  upon  realty  parcbased  after  that 
date;  and  a  contention  tfaat  there  was  no 
breach  of  covenant  until  the  tax  became  delin- 
quent and  tbe  property  was  sold  was  untenable. 

fEd,  Note. — For  other  cases,  see  CoTenants, 
Cent.  Dig.  SS  118-121 ;  Dec.  Dig.  |  Oa»] 

3.  Covenants  (S  96*)  — Covenants  Against 
Incumbrances— Breach— Time. 

The  grantee,  to  protect  the  warranted  title, 
could  pay  an  outstanding  tax  against  the  con- 
veyed land  after  the  graotor  had  refused  to  pay 
it,  and  wns  not  bound  to  wait  until  the  property 
had  been  sold  for  delinquency  in  order  to  sue 
for  breach  of  covenant  against  Incumbrances. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  SI  118-121;  Dec.  Dig.  {  96.'] 

4.  Covenants  (|  132*) — Actions— Damages— 
Covenants  Aoainst  Incdubbahoes  — At- 
tobnet's  Fees. 

As  a  rule,  in  an  action  tor  breach  of  cove- 
nant against  incumbranres.  where  plaintiff  has 
extinguished  the  incunrbrance,  he  may  recover 
a  reasonable  price  necessarily  paid  tor  that  pur- 
pose with  interest  If  this  does  not  exceed  the 
amount  paid  the  covenantor  or  the  value  ot  the 


property,  bat  cannot  recorer  an  attomey^i  fee 
incuned  in  an  action  against  tbe  grantor  fbr 

the  braacb. 

[EU.  Note.— For  other  cases,  see  OoveiuBts, 
Gent  Dig.  i|  280-262 ;  Dec  Dig.  I  132.*1 

Appeal  from  District  Courts  Seonid  Dis- 
trict; J.  A.  HoweU,  Judge 

Action  by. the  George  A.  Lowe  Company 
against  the  Simmons  Warehouse'  Company. 
From  a  Judgmait  for  plaintiff,  defendant  ap- 
peals. Modified,  and  remanded  for  Jadg- 
ment  for  plaintiff,  as  stated. 

B.  H.  Henderson,  for  appellant  James  N.. 
Kimball,  toe  teepondcott. 

STRAUP;  J.  The  plalnUff  on  the  2eth 
day  of  January,  1909.  purchased  from  the 
defendant  a  parcel  of  land  69  by  228  feet 
In  Ogden  City.  The  deed  was  made  and  de- 
Uvered  on  the  11th  day  of  Fd)niary  of  the 
same  year.  It  was  a  statutory  short-form 
warranty  deed.  Such  a  deed  has  the  effect 
of  warranting  the  premises  conveyed  free 
from  all  Incumbrancea  The  oontroveray  la 
over  the  taxes  for  the  year  1909.  The  de- 
fendant tilalmed  that  th^  were  no  lloi  on 
the  property  at  the  time  of  the  purchase  and 
conveyance,  and  refused  to  pay  them.  Tbe 
plaintiff  paid  them,  and  then  brought  this 
action  on  breach  of  warrant  to  recover 
ifrom  the  defendant  the  amount  paid  by 
plaintiff,  with  Interest  and  an  attorney's  fet 
The  plaintiff  was  given  a  Judgment  for  tbe 
full  demand,  from  which  tbe  defendant  baa 
prosecuted  this  appeal. 

Three  questions  are  presented:  (1)  Were 
the  taxes  an  Incumbrance  when  the  land  was 
purchased?  (2)  If  so,  was  tbere  a  breach 
before  the  taxes  became  dellnaaent  and  tbe 
property  sold  for  nonpayment  of  them?  (3) 
Was  the  plaintiff  entitled  to  an  attorney's 
fee  as  part  damages? 

Under  our  tax  laws  the  assessor  Is  requir- 
ed "before  the  first  Monday  of  May  In  each 
year"  to  ascertain  the  names  of  all  taxable 
Inhabitants  and  all  property  In  the  county 
subject  to  taxation,  and  to  "asseas  sndi 
property  to  the  person  by  whom  it  was  own- 
ed or  claimed  or  In  whose  possession  or  con- 
trol It  was  at  twelve  o'doCk  m.  of  tbe  sec- 
ond Monday  In  January  next  jnecedlng  and 
its  value  on  that  date."  Before  the  first 
Monday  In  May  the  assessor  Is  required  to 
list  In  the  assessment  book  all  taxable  prop- 
erty In  the  county,  tbe  name  of  the  person 
to  whom  It  Is  assessed,  a  description  of  tbe 
property,  and  Its  cash  value.  Before  tbe 
first  Monday  In  May  the  assessor  must  deliv- 
er tbe  assessment  book  to  the  treasaro'.  who 
Is  required  to  furnish  a  notice  to  each  tax- 
payer. Between  the  first  and  tbe  fourth 
Monday  In  Jime,  tbe  board  of  county  com- 
missioners Is  required  to  examine  the  as- 
sessment books  and  equallae  the  aBsessmoit 
of  property  In  the  county,  and  Is  given  pow- 
er to  Increase  or  lower  any  assessmoit  om- 
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talned  tn  the  ttawment  book  and  to  make 
and  enter  nnr  aneannaits,  and  between  tbe 
first  Monday  In  JTnly  and  tbe  second  Monday 
In  AngBBt  to  fix  tbe  rate  at  county  taxes. 
Before  tbe  first  Monday  In  Ansnst  tbe  State 
Board  of  Equalization  is  required  to  det^ 
mine  tbe  rate  of  state  taxes.  In  tbe  montb 
of  July  Glt7  conncUs  and  boanto  of  tms- 
tees  are  required  to  determine  tbe  rate  of 
the  goieral  dty  or  town  tax,  levy  tbe  same, 
and  certify-  tbe  rate  and  levy  to  tbe  coun- 
ty auditors.  Taxes  are  due  on  tbe  first  Mon- 
day fat  September,  and  become  delinquent  on 
tbe  16th  of  Norembor.  On  tbe  16th  day 
of  DeonnbCT  tbe  treasurer  Is  required  to  ex- 
pose for  sale  suffldent  of  4be  dcilnqumt  real 
estate  to  pay  tbe  taxes  and  coats.  It  la  fur- 
ther t>roT]ded  that  "every  tax  upon  real 
property  is  a  lien  against  tbe  property  as- 
neased;  and  erezy  tax  due  upon  Improve- 
ments upon  real  estate  assessed  to  others 
than  tbe  owner  of  tbe  real  estate  is  a  lien 
upon  the  land  and  improvements;  which  sev- 
eral liens  attach  as  of  tbe  second  Monday  In 
January  In  each  year." 

ri1  The  property  purchased  by  the  plain- 
tiff from  tbe  defendant  was  a  part  of  a 
lareeat  tract  owned  by  the  defendant.  The 
whole  of  tbe  tract  Including  the  portion 
sold  to  tbe  plfllntlfT,  was  assessed  for  the 
year  1909  in  the  name  of  tbe  defeaidant. 
The  defendant,  claiming  that  It  was  not  lia- 
ble for  the  taxes  on  the  portion  sold  to  tbe 
plaintiff,  requested  tbe  assessor  to  s^regate 
such  portion  from  tbe  portion  still  owned  by 
It.  The  assessor  so  s^iregated  tbe  property 
In  the  latter  part  of  October,  determined  tbe 
tax  due  on  the  portion  sold  to  the  plain- 
tiff, and  sent  it  a  notice,  who  on  the  2d  day 
of  NovMnber  paid  the  tax,  after  a  demand 
on  the  def«idant  to  pay  It,  and  Its  refusal 
to  do  80.  Tbe  defendant  now  contends  that 
the  assessor  had  no  authority  to  make  such 
segregation  at  the  time  when  it  was  made. 
It  cannot  be  heard  to  complain  of  that,  for 
tbe  assessor's  action  In  that  regard  was  in- 
duced by  and  was  taken  on  the  defendant's 
request 

[2]  Its  chief  contention,  however,  Is  that 
tbe  tax,  not  asseesed  and  levied,  tbe  rate  not 
determined,  and  tbe  tax  not  due  until  after 
the  purchase  by  plaintiff,  was  not  a  lien  on 
the  proper^  when  the  purchase  was  made, 
and  tliat  a  tax  or  an  aivesRment  cannot  be- 
come a  Hen  or  incumbrance  npon  real  es- 
tate within  tbe  covenant  of  warranty  until 
the  tax  is  apsefsed  and  levied,  and  the 
amount  thereof  ascertained.  The  case  of 
Dowdney  v.  Mayor,  etc.,  54  N.  T.  180,  sup- 
ports such  a  view.  We  think  that  would 
be  true  here  were  It  not  for  tbe  statute  pro- 
viding that  tbe  Hen  attaches  "as  of  tbe  sec- 
ond Monday  In  January  of  each  year." 
Plaintiff's  purchase  was  after  that  Because 
of  tbe  statute  we  think  the  taxes  for  the 
year  190&  were  a  Hen  on  tbe  property  con- 
veyed, and  constituted  an  Incumbrance  with- 
in the  covenants  of  warranty.   Blossom  v. 


Van  Court,  84  Mo.  890,  86  Am.  Dec  114; 
McLaren  v.  Sheble,  46  Mo.  130;  Martin  Coun- 
ty T.  Drake,  40  Minn.  337,  41  X.  W.  942; 
State  T.  Northwestern  Tel.  Bxdi.  Co.,  SO 
Minn.  17.  82  N.  W.  1090. 

U]  The  furher  contention  that  no  breach 
arose  until  after  the  tax  became  dtflnquent 
and  the  property  exposed  to  sale,  or  until 
the  plaintiff  was  evicted.  Is,  under  the  cir- 
cumstances, untenable.  Tbe  plaintiff  paid 
tbe  tax  a  month  after  it  wu  due,  and  aft- 
er the  d^oidant  itself  bad  rinsed  to  pay 
it  and  had  dlsdlalmed  all  liability  iu  respect 
0^  it  The  plaintiff,  to  protect  the  title 
which  the  defmdant  bad  warranted  to  it 
was  not  required,  under  the  circumstances, 
to  sit  by  and  wait  untU  the  tax  became 
delinquent  and  the  i»vperty  sold,  but  was 
mtitled  to  pay  it  after  it  became  due  and 
after  the  defendant  had  refused .  to  pay  It 
and  to  protect  the  title  with  as  little  ex- 
pense as  possible.  MacFarland  &  Dupre  v. 
Lehman  et  al..  88  La.  Ann.  351,  Maloy  v. 
Hon  etal.,  190  Mass.  277,  76  N.  B.  462;  Wlito 
V.  Pteott  (Tex.  Glv.  App.)  66  S.  W.  768.  That 
tbe  plaintiff  did,  and  that  was  its  duty. 
Neither  the  case  ot  Brulngton  v.  Barber,  63 
Kan.  28,  64  Pac.  063,  nor  Leddy  v.  Enos,  6 
Wash.  247,  83  Paa  608,  make  against  such 
a  view,  tn  the  first  the  tax  title  which  the 
vendee  purchased  was  Itself  Invalid,  and 
therefore  furnished  no  basis  for  a  snocem- 
!  ful  attatik  on  tbe  vendee's  ownovhlp  or  pos- 
session. In  the  second,  tbe  covenantee  did 
not  rely  on  tbe  Implied  warranties  of  the 
statute,  but  on  the  warranties  stated  and  ex- 
pressed In  the  deed  of  conveyance.  Tbe 
failure  to  pay  the  taxes  complained  of  was 
beld  not  to  be  a  breach  ot  the  expressed 
warranties. 

The  court  In  addition  to  allowiag  the 
plaintiff  a  Judgment  for  the  amount  of  tax- 
es paid  by  it  and  interest  also  allowed  $76 
attora^'s  fee.  We  do  not  see  any  authori- 
ty to  allow  an  attom^'s  fee.  In  some  Jurls- 
dltlom  attorney's  fees  incurred  by  the  cove- 
nantee In  an.  action  defending  or  asserting 
his  title  In  good  faith  are  recoverable  by 
him  from  tbe  covenantor  lu  a  subsequent 
action  on  the  covenant.  8  A.  &  B.  Ency.  L. 
(2d  Ed.)  ISO:  11  Cyc.  1178.  But  counsel 
fees  In  the  action  aeataiBt  tbe  covenantor 
are  not    11  Cyc.  1178. 

[41  As  a  general  rule,  In  an  action  for 
breach  of  tbe  covenant  against  incumbranc- 
es, where  tbe  plaintiff  purchased  or  extln- 
KuiF4ied  the  outstanding  Incumbrance,  be  Is 
entitled  to  recover  with  interest  the  reasona- 
ble price  which  be  ftilrly  and  necessarily 
paid  for  it  provided  It  does  not  exceed 
the  amount  paid  by  him  to  tbe  covenantor 
or  the  value  of  the  estate.  11  Cyc.  1166;  14 
Cent  Dig.  I  240;  6  Deo.  Dig.  |  132.  We 
think  be  Is  not  entitled  also  to  attorney's 
fee  In  tbe  action  against  tbe  covmantor  for 
breach  of  the  covenant 

Tbe  Judgmrat  of  tbe  court  below  is  there- 
fore modified  in  that  particular,  and  the  case 
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remanded,  with  directlona  to  enter  a  Judg- 
ment In  favor  of  tlie  plaintiff  for  tbe  amount 
paid  by  It.  with  Interest,  and  cosCa  Neither 
party  is  glv&i  ootti  on  the  appeal. 

FRICE.  G.  and  McCABTT,  J,  con- 
cur. 


BOWB  T.  KEIIjWELL  at  aL 

(Supreme  Court  of  Utah.    Sept  7,  1911.) 

1.  TaOTEB  AND  ConVEBSIOH  (|  67*)— ACTIONS 
— I N  STBCCTiO  KB. 

In  ao  action  asainst  a  real  estate  agent 
for  the  coDTeralon  of  plaintlirB  booaehold  goods, 
which  were  placed  in  a  buiiding  by  the  author- 
ity of  the  agent,  the  case  was  not  tried  on  the 
theory  that  a  receipt  riven  by  the  agent  to  the 

Elaintlfr  for  payment  of  rent  operated  as  a 
nt  the  evidence  tended  to  show  that  defendant 
entered  with  the   agent's  itermisaion.  Held, 
that  the  refusal  of  the  court  to  instruct  that  the 
receipt  did  not  constitate  a  lease  was  not  error. 

fEd.  Note.— For  other  cases,  see  Trover  and 
Oonvexslon,  Dee.  Dlf.  i  67.*] 

2l  Afpbai.   Ann   Ebbob   (|   1078*)  — E^bob 

Waived  in  Afpbllate  Coubt. 

Appellant's  exception  to  the  refusal  of  a 
requested  lostmction  will  be  deemed  waived  In 
the  appellate  eoart,  where  his  brief  does  not 
menttoB  that  aaslgnment  of  error. 

[Ed.  Note.— For  otber  cases,  sea  Appeal  and 
Error,  Dec.  Dig.  |  1078.*]  -i'*™ 

Straup,  J.,  dissenting. 

Appeal  from  District  Conrt,  Second  Dis- 
trict; John  F.  Ohldester.  Judge. 

Action  by  Annie  SL  Bowe  against  O.  J. 
Stllwell,  Impleaded  with  another.  From  a 
Judsment  for  plaintiff,  defendant  named  ap- 
peals. Affirmed. 

J.  N.  Kimball,  for  appeUant  J.  E.  Bagley 
and  George  J.  Marah,  for  respondent 

FRICK,  C.  3.  This  is  the  second  appeal 
of  this  case.  The  former  appeal  was  from 
8  Judgment  of  nonsuit,  which  was  reversed. 
Bowe  V.  Palmer,  36  Utah,  214,  102  Pac.  1007, 
24  L.  R.  A.  (N.  B.)  226.  The  evidence  adduced 
OD  behalf  of  the  plaintiff  in  this  action,  the 
respondent  here,  with  the  exception  of  mak- 
ing clearer  some  of  the  matters  referred  to 
In  our  former  opinion,  is  substantially  the 
same  as  it  was  on  the  former  hearing.  In 
view  of  this,  we  refer  the  reader  to  our  for- 
mer opinion  for  a  statement  of  the  facts, 
where  they  are  stated  in  detail.  The  evi- 
dence adduced  on  behalf  of  appellant  In  Its 
effect  was  limited  to  disputing  or  denying 
the  statements  made  by  respondent  and  her 
witnesses.  In  view  of  this  a  conflict  arose, 
which,  in  view  of  what  wu  said  in  onr  for- 
mer opinion,  was  propor  to  submit  to  a  Jury. 
The  court,  in  submitting  the  case  to  the  Jory, 
followed  the  law  as  laid  down  by  us  in  the 
former  opinion.  The  trial  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  reqwndent, 
and  tlie  apptilant  prosecutes  tills  appeal. 

It  iR  contended  that  the  court  erred  in  re- 


fusing appellant's  request,  to  which  the  Jury 
were  directed  to  return  a  verdict  in  bia  fa- 
vor. If  our  ctMuduslons  on  the  forma  appeal 
are  sound,  and  we  think  they  are^  then  the 
court  committed  no  error  in  submitting  the 
case  to  the  Jury  npon  the  whole  evidence. 
If  there  is  any  difference  to  the  evidence 
adduced  on  behalf  of  respondent.  It  was 
stronger  to  Its  details  on  the  last  than  It  was 
on  the  former  trial,  and  the  mere  fact  that 
appellant  denied  or  disputed  a  lai^e  portion 
or  nearly  all  of  r^ondent's  evidence  would 
not  authorize  the  court  to  take  the  case  from 
ttie  Jnry. 

Another  aaslgnment  relates  to  the  giving 
of  and  refuatog  tq  give  certato  instructions 
to  the  Jury.  The  first  exception  relates  to 
the  giving  of  two  instructions,  to  which  the 
court  instructed  the  Jury  that  to  determlnli^ 
appellant's  Liability  th^  should  oondder  all 
the  facts  and  circnmstances  as  they  were 
made  to  appear  from  the  evid^ce.  In  con- 
nection with  this  statement,  the  court  told 
the  Jury  Just  what  would  constitute  a  con* 
version  of  personal  property,  and  under  what 
circumstances  they  might  find  a  person  gnlltf 
of  conversion,  to  accordance  with  the  law 
laid  down  to  the  former  opinion.  Counsel 
for  appellant  to  effect  concedes  tlut.  If  tbere 
was  no  error  to  submitting  the  case  to  the 
Jury,  then  no  serious  error  was  committed  in 
giving  the  two  Instructions  Just  referred  to, 
stoce  all  the  argument  that  he  offers  upon  the 
latter  point  is  that  what  he  had  said  In  hii 
brief  upon  the  alleged  error  to  submltttng 
the  case  to  the  Jury  should  be  considered  up- 
on the  latter  potot.  In  Chis  connection  coou- 
sel  says:  "It  [the  court]  had  no  right  to 
submit  the  appellant's  acts  with  reference 
to  the  leasing  of  the  building  as  to  any  way 
tending  to  show  an  aiding,  by  him,  of  Mrs. 
Palmer,  to  detatoing  the  goods,  or  as  tending 
to  show  any  connivance  by  him  with  her." 
In  other  words,  it  is,  In  effect,  contended 
that  the  Jury  should  not  be  permitted  to.  con- 
sider all  the  facts  and  circumstances,  toclad- 
Ing  all  that  was  said  and  done  by  appellant, 
to  determtotog  bis  liability.  If  the  court  had 
told  the  Jnry  what.  If  any,  effect  any  partten- 
lar  act,  conduct,  or  statement  of  appellant, 
or  of  any  of  the  witnesses  should  receive  at 
the  hands  of  the  Jury  to  determtolng  the 
appellant's  liability,  it  no  doubt  would  have 
been  error.  So  would  it  have  been  error, 
under  the  circumstances,  to  withdraw  from 
the  Jury  any  fact  or  circumstance  in  evi- 
dence which  In  any  way  tended  to  impli- 
cate or  excuse  appellant  with  respect  to  the 
acts  which  respondent  contended  amount- 
ed to  a  conversltm  of  her  property.  We  are 
unable  to  perc^ve  how  it  was  epror  to  mb- 
mlt  all  the  facts  and  circDmstanoea  to  tbe 
Jury,  as  was  don^  including  those  connected 
with  the  leastog  of  the  premlan  to  irtildi 
Tespondent's  property  was  wfiea  Oa  tUflfed 
conversion  took  placb 
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t1]  The  next  asBlgnment  relates  to  the  re- 
fusal of  the  court  to  give  an  entire  request 
of  appellant's  Just  as  It  was  offered.  All 
that  Is  said  by  ooansel  in  his  brief  relative 
to  this  assignment  is  as  follows:  "The  court, 
having  refused  the  second  instruction  asked 
fur  by  the  appellant,  shonld  certainly  have 
given  the  latter  part  of  the  fonrth  instruction 
asked  by  him.  That  Instruction  simply  ask- 
ed the  court  to  construe  the  receipt  given 
for  the  one  month's  rent.  It  is  too  plain  for 
argument  that  It  is  always  the  duty  of  courts 
to  constnie  written  contracts."  The  "second 
inatractlon"  referred  to  is  the  request  to  di- 
rect a  verdict  for  appellant  The  court  gave 
a  large  portion  of  the  instruction  requested, 
but  refnsed  to  give  it  as  a  whole.  That  part 
of  the  instruction  which  was  refused  related 
merely  to  the  legal  effect  that  should  be  given 
to  the  receipt  given  to  respondent  for  the 
first  month's  rent,  which  appellant  had  re- 
ceived from  her  under  the  conditions  stated 
in  onr  former  opinion.  The  portion  refused, 
after  setting  forth  the  receipt  in  full,  pro- 
ceeds as  follows:  "That  this  receipt  did  not 
authorize  the  plaintiff  to  enter  Into  the  oc- 
cupancy of  the  second  floor  of  the  Tanner 
Block,  in  the  city,  or  to  retain  possession 
thereof,  and  if  yon  find  that  she  [respondent] 
did  enter  into  the  occupancy  of  said  build- 
ing and  moved  into  the  same  (the  property 
described  in  the  complaint),  or  any  of  It, 
such  placing  of  the  property  in  the  building 
would  not  render  the  defendant  O.  J.  Stilwell 
liable  to  her  for  the  same  In  any  manner 
whatsoever.  Even  if  you  should  find  from 
the  evidence  that  the  owner  of  the  building 
subsequently  rented  or  leased  the  same  to 
the  defendant  Annie  Palmer,  and  that  said 
Annie  Palmer  thereafter  wrongfully  detained 
said  property,  or  some  of  It,  from  the  custody 
of  the  plaintiff."  It  is  sufflcicDt  to  say  in 
tills  connection  that  the  case  was  neither 
tried  nor  submitted  to  the  Jury  upon  the 
theory  that  the  receipt  in  question  gave  re- 
spondent any  special  rights.  Neither  did  re- 
spondent take  possession  of  the  building  by 
virtue  of '^the  receipt  According  to  her  testi- 
mony, which  the  jury  had  a  right  to  believe, 
she  obtained  the  keys  to  the  building  from 
appellant  and  went  into  possesiMon  of  it  be- 
fore the  receipt  was  given.  The  receipt, 
therefore,  was  evidence  merely  of  the  pay- 
meat  of  the  first  month's  rent  for  the  build- 
ing. Appellant  admits  the  payment  of  the 
money;  admits  that  he  received  and  got  it 
and  remitted  the  same  to  the  owner  of  the 
building  as  rent  Moreover,  there  was  evi- 
dence to  the  effect  that  a  lease  bad  been 
received  by  appellant  In  wliich  the  building 
was  leased  to  respondent;  that  appellant 
without  her  permission,  erased  her  name 
from  the  lease  and  substituted  Mrs.  Palmer's 
name  In  the  place  of  respondent's  therein, 
and  then  delivered  the  lease  to  Mrs.  Palmer. 
Beepondent  testified  to  having  seen  the  orig- 
inal lease  in  which  the  change  was  made, 
and  ibe  also  testified  that  appellant  admitted 


to  her  that  he  had  made  the  change  of  names. 
True,  appellant  denied  this;  but  whether  be 
or  resimndent  told  the  truth  In  this  regard 
was  for  the  jury  to  say.  In  addition  to  all 
this,  counsel  for  appellant  offered  a  request 
which  the  court  gave  just  as  requested,  in 
which  the  jury  were  told  In  plain  terms  just 
what  facts  they  would  have  to  find  In  order 
to  hold  appellant  liable  for  conversion.  In 
the  charge  just  referred  to,  as  well  as  In 
others,  tbe  jury  were  told  that  they  must 
find  certain  facts  to  exist,  before  they  were 
authorized  to  find  against  appellant  In  Tlew 
of  the  affirmative  statements  contained  in 
those  Instructions,  it  was  not  necessary,  even 
if  it  be  conceded  that  it  was  proper,  to  tell 
the  jury  what  If  any,  effect  shonld  be  given 
to  any  particular  portion  of  the  evidence. 
We  think  it  Was  proper  for  the  Jury  to  con- 
sider all  the  facts  and  circumstances  togeth- 
er, Jnst  as  the  court  told  them  to  do. 

[2]  Another  assignment  relates  to  the  re- 
fusal of  the  court  to  give  another  request 
offered  by  appellant  In  counsel's  brief,  how- 
ever, not  one  word  is  said  with  respect  to 
this  assignment ;  and  hence  It  must  be  deem- 
ed abandoned. 

It  is  also  urged  that  the  court  erred  In 
admitting  In  evidence  two  exhibits  offered 
by  respondent  as  a  lutrt  of  her  case.  Both  of 
those  exhibits  are  set  forth  In  the  former 
opinion.  In  one  of  them  respondent  was  giv- 
en the  refusal  to  rent  the  building  In  question 
for  the  space  of  three  days  at  $35  per  month, 
and  tbe  other  was  a  receipt  (or  |35  for  one 
month's  rent  for  the  building  In  question, 
subject  to  the  approval  of  tbe  owner.  Wb 
think  that  In  view  of  the  other  evidence 
these  exhibits  were  properly  admitted  as  part 
of  the  transaction  between  respondent  and 
appellant  The  action  was  not  based,  nor 
did  respondent's  right  to  recover  rest,  upon 
either  one  or  the  other  of  tbose  exhibits; 
but  her  rights  were  made  dependent  upon  all 
the  acts  and  conduct  of  appellant  as  they 
were  connected  with  and  formed  a  part  of 
the  whole  transaction  constituting  the  con- 
version in  question.  The  case  is  one  in  which 
the  facts  are  somewhat  complicated,  to  say 
tbe  least;  and  the  drcumstances  are  such 
that  different  minds  might  well  arrive  at 
different  conclusions  .with  respect  to  what 
the  Qltimate  result  should  be.  Moreover,  the 
clrcumstalicee  of  the  case  are  such  that,  al- 
though it  be  tried  any  number  of  times,  there 
still  would  be  some  ground,  perhaps,  for 
claiming  that  some  errors,  at  least  technlc.il 
ones,  had  occurred  during  the  trial.  The  case 
has  been  pending  in  court  for  10  years.  Judg- 
ment was  first  obtained  against  appellant  by 
default  which  was  set  aside,  and  he  was 
permitted  to  defend.  The  case  was  then 
tried  and  judgment  of  nonsuit  granted  in  his 
favor,  which,  on  the  former  appeal,  was  set 
aside.  The  case  was  then  tried  on  the  mer- 
its, and  the  jury,  under  what  we  conceive 
to  be  a  full  and  fair  charge,  found  against 
appellant    No  one  disputaa  tbe  fact  that 
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reepondent'fl  loss  was  mach  greater  than  the 
jury  awarded  her.  After  waiting  for  10 
years,  she  at  last  obtained  a  Judgment  for 
much  less  than  the  value  of  the  property 
she  had  lost  Upon  the  other  hand,  It  may 
be  that  the  Jury  erred  In  their  Judgment ; 
l)ut  If  that  be  error  it  Is  one  that  we  cannot 
correct,  in  view  that  there  la  sufficient  evi- 
dence to  sustain  their  findings. 

The  judgment,  in  our  opinion,  should  be, 
and  it  accordingly  la.  affirmed,  with  coeti  to 
reapmdent. 

McCARTT,  J.  (concurring).  The  facta  In 
this  case,  as  I  read  the  record,  show  con- 
clnsively  that  plahitlBf  went  Into  possession 
of  the  rooming  house  In  question  as  the  ten- 
ant of  Goldberg,  and  that  both  Goldberg  and 
StUwell  recognized  her  as  such.  When 
plaintiff  applied  to  Stllwell  for  a  lease,  he 
gave  her  the  refusal  of  the  property  for 
three  days,  evidenced  by  the  following  writ- 
ing: "*35.  April  1,  1901.  Mra.  Wm.  Bowe 
has  refusal  of  Tanner  Block  for  three  days 
from  April  1,  1001,  at  $35  per  month,  and 
otherwise  on  same  terms  as  last  tenant 
One  week's  time  allowed.  0.  J.  Stllwell." 
On  or  about  April  4,  1901,  plaintiff  paid  Stll- 
well the  rent  on  the  property  for  the  first 
month,  and  received  from  him  a  receipt,  of 
which  the  following  is  a  copy:  "|35.00.  Re- 
ceived of  Mrs.  J.  Bowe,  thirty-five  dollars 
for  one  mouth's  rent  for  second  floor  of 
Tanner  Block,  subject  to  approval  of  L.  B. 
Goldberg,  owner  of  Tanner  property,  time 
for  rent  to  commence  to  be  agreed  upm 
later.  O.  J.  Stllwell."  ' 

Respecting  the  time  from  which  the  pay- 
ment made  should  apply  on  the  rent,  Stll- 
well testified  in  part  as  follows:  "My  im- 
pression is  now  that  I  thought  It  would  take 
about  a  week  to  clean  up  the  house,  and 
after  that  was  done  the  rent  coald  com- 
mence. *  *  *  Q.  Then  she  [i^aintiff]  was 
to  have  how  long  to  clean  np  the  rooms? 
A.  About  a  week  la  my  memory  of  It  Q. 
Wasn't  she  to  move  In  when  the  rooms  were 
cleaned?  A.  If  the  rent  was  accepted,  she 
was  to  move  in.  Q.  Well,  was  that  acc^t- 
ed?  A.  Yes.  •  •  •  Q.  I  presume  that 
yon  forwarded  the  money  to  Mr.  Goldberg? 
*  *  *  A.  Not  nntU  this  lease  was  tam- 
ed over;  •  •  •  along  In  May  or  June,  1 
think.  *  *  *  Q.  Thai  you  sent  tiie  mon- 
ey to  him,  did  jon?  A.  Tea;  and  the  bal- 
ance that  Hra.  Palmer  paid  to  make  the 
rent  iq>  to  the  Ist  of  June." 

A«  stated  In  our  Conner  opinion  In  this 
case,  reported  in  86  Utah,  214, 102  Fac.  1007, 
24  L.  a  A.  (N.  B.)  228,  "after  paying  the 
rent  as  aforesaid,  appellant  [Mrs.  Bowe], 
with  the  ocnuent  of  Stilwell,  moved 
hooBeboId  goods  in  the  second  story  of  the 
building,  took  possession  thereof  and  start- 
ed the  trasinesB  of  keeping  a  rooming  honse." 
On  or  about  Jime  26,  1901,  a  notloe  In  writ- 
ing, of  wfaldi  the  following  la  a  copy,  was 
served  on  plaintiff  to  quit  tbe  remises: 


"Take  notice  that  yon  are  hereby  required 
to  quit  and  deliver  up  to  me  the  possession 
of  the  premises  known  as  tbe  *Tanner  bloc^' 
in  Ogden  city,  Utah,  and  aitnated  on  the 
corner  of  Twenty-Fourth  street  and  Lincoln 
avenue.  In  said  dty,  and  being  the  entire 
second  story  of  said  block,  at  the  expiration 
of  the  month  of  your  monthly  tenancy  of  said 
premises,  commencing  on  the  15th  day  of 
June,  1901,  and  ending  on  the  15th  day  of 
July,  1901.  This  is  Intended  as  the  flfteeu 
days*  notice  to  quit  prior  to  the  end  of  your 
month,  for  the  purpose  of  terminathig  your 
tenancy  aforesaid.  June  26,  1901.  L.  H. 
Goldberg,  Landlord,  by  O.  J.  Stllwell,  Agent, 
per  O.  H."  Stllwell  testified  regarding  his 
connection  with  tbe  giving  of  this  notice  hi 
part  as  follows:  "Q.  You  remember  sign- 
ing it?  A.  I  remember  signing  it  Q.  And 
yon  gave  it  to  Mr.  Halverson?  A  I  gave 
it  to  Mr.  Halvwson;  yes,  sir."  Tbe  record 
shows  that  Mr.  Halverson  was  Mrs.  Palm- 
er's attorn^  in  a  former  snit  biongfat 
against  her  and  Stllwell  by  plaintiff  here- 
in, to  recover  possession  of  the  pmonal 
property  Involved  in  this  action.  In  the  face 
of  these  facts,  it  is  Idle  for  Stllwell  to  con- 
tend that  plaintiff  was  not  a  tenant,  or  Uiat 
he  did  not  recognize  her  as  such. 

The  defendant  requested  the  court  to 
charge  the  Jury  that  "In  this  action  It  is  ao 
undisputed  fact  that  on  or  about  the  10th 
or  12th  day  of  AprU,  1901,  the  defendant 
Stllwell  gave  to  plaintiff  a  receipt  for  tbe 
sum  of  $35,  which  money  he  then  and  ther« 
received,  which  receipt  was  introduced  in 
evidence  in  this  action  tbe  plaintiff,  In 
the  words  and  figures  following.  [Setting 
forth  the  recelpt.1  I  instruct  you  that  this 
receipt  did  not  aatborlse  tbe  plaintiff  to  en- 
ter into  the  occupancy  of  tbe  second  floor 
of  the  Tanner  Block  In  tlils  dty,  or  to  re- 
tain possession  thereof."  Tbe  refusal  of  the 
court  to  give  this  Instmctlon  was  excepM 
to,  and  Is  now- assigned  as  error.  Tbe  con- 
tention that  tbe  court  erred  In  refusing  to 
give  this  request  Is  entirely  without  merit 
In  tbe  first  place,  it  is  not  contended,  nor 
was  tbe  case  tried  on  tbe  theory,  that  tlw 
receipt  operated  as  a  lease,  or  gave  tbs 
plaintiff  authority  to  take  poasesslm  of  tbe 
rooming  honse  In  qaestlon,  and  to  move  her 
fnmlture  therein;  and  I  do  not  tbtaik  the 
Jory  could  have  so  construed  It  The  re- 
ceipt Itself,  In  plain  terms,  pnnrldee  that 
tbe  leasing  of  tbe  bouse  by  Stllwell  shall 
be  "subject  to  the  approval  of  L.  B.  CMd- 
bei^.  owner  of  tbe  Tanner  property."  And 
furUiermore,  aft^  plaintiff.  In  pnrBDanoe  of 
a  tacit  If  not  express,  nndemtandlng  with 
Stllwell.  as  shown  by  his  testlmoiiy  hoefn 
refwred  to,  took  possession  of  tbe  property, 
deaned  np  tbe  boose,  and  moved  ba  fa> 
nitare  and  bousebold  goods  tboeln,  she 
recognized  as  a  tenant  by  both  Stilwdl  and 
Oiddberg.  And  tbe  court,  under  tbe  mdls- 
pnted  facts  In  this  cBse,  would  have  been 
Justified  in  cbarging  tbe  Jnz7  Uut  the  n- 
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ladimsblp  of  landlord  and  tenant  existed 
between  plaintiff  and  Goldberg.  Therefore 
tbe  court  was  not  required  to  Instmct  the 
jury  as  to  the  l^al  effect  of  the  receipt, 
aa  the  Jary  could  not  possibly  have  been 
misled  by  It,  to  the  prejudice  of  defendant 
Appellant  also  complains  of  the  refaaal  of 
the  court  to  direct  a  verdict  In  tate  taroT. 
In  siqqiort  of  this  assignment  of  mor,  coun- 
sel for  appellant  contends  with  much  earn- 
estnees  that  there  was  not  soffldent  evi- 
dence to  warrant  the  court  In  aubmlttinf  the 
case  to  the  Jniy.  In  order  to  properly  Il- 
lustrate the  soundness  of  the  ooart's  ruling 
on  this  point,  it  Is  necessary  to  make  a  for* 
ther  review  jof  the  facts  as  disclosed  by  the 
evidence.  Plaintiff,  as  soon  as  she  moved 
her  furniture  Into  the  building,  was  called 
40  Promontory,  which  Is  about  BO  miles  from 
Ogden,  to  attend  her  sick  husband,  and  she 
left  Mrs.  Annie  Palmer  In  charge  of  the 
rooming  house  dnrlng  her  absence  Plain- 
tfff  returned  to  Ogden  about  May  1,  3901. 
andt  according  to  her  testimony,  which  Is 
not  denied,  she  went  to  the  Tanner  Block 
to  resume  charge  of  tiu  rooming  honse,  and 
was  met  one  of  the  employes  In  the  house, 
who  showed  her  a  paper  purporting  to  bt 
a  lease  of  the  property,  executed  'by  Gold- 
be^;  that  she  examined  the  document  and 
found  that  It  was  a  lease  from  Goldberg  to 
her,  and  that  her  name,  as  lessee,  had  been 
erased,  and  that  Mrs.  Palmer's  name  had  been 
substituted  and  inserted  therein  as  lessee; 
that  Mrs.  Palmer  refused  to  permit  her  to 
take  and  resume  charge  of  the  bouse  and  far- 
nitare,  claiming  that  she  (Mrs.  Palmer)  held 
a  lease  on  the  tnuperty  and  was  ^titled  to 
the  poesesrion  thereof:  Plaintiff  further  tes- 
tified that  oa  being  refused  access  to  the 
house  by  Mrs.  Palmer,  she  Immediately  call- 
ed on  Stllwell  at  his  office  in  the  Reed  Ho- 
tel, and  informed  him  of  her  Interview  with 
Mrs.  Palmer:  that  Stllwell  admitted  that  he 
had,  at  the  request  of  Mrs..  Palmer,  erased 
t^alntUTs  name  from  the  lease  and  In  lieu 
thereof  had  Inserted  the  name  ot  Mrs.  Palm- 
er as  lesseft  Plaintiff  is  corroborated  on 
this  point  by  George  Marsh,  who  was  pres- 
ent and  took  part  in  the  conversation  as  her 
attoniey.  Stllwell  In  his  testimony  admitted 
that  a  demand  was  made  on  him,  either  by 
tdabitlff  or  Marsh,  for  the  lease.  On  this 
point  be  testified  as  follows:  **Q.  Now  you 
say  that  she  [plalutiffl  came  over  with 
George  Marsh  to  the  Beed  Eotd,  and  they 
asked  yon  for  the  lease  on  the  second  floor 
of  the  Tanner  Block?  A.  I  am  not  certain 
whetho'  she  came  with  George  Harsh  or 
not;  1  was  asked  fc»r  the  lease  on  the  Tan- 
ner Blo<^  by  either  <me  or  both.  Q.  How 
many  tlmee^  If  yon  remember,  did  Mrs.  Bowe 
and  Mr.  Marsh  visit  you  at  the  Reed  Ho- 
tel with  reference  to  the  occupation  of  the 
Tanner  Block?  A.  If  Mrs.  Bowe  came  with 
Mr.  Marsh  In  May  or  June,  she  was  there 
three  times ;  otherwise,  only  twice.  Mr. 
Uarsb  was  there  twice,  once  in  May,  with 


her,  and  again  when  the  demand  for  the 
lease  was  made."  It  appears  from  the  rec- 
ord that  plaintiff,  after  she  returned  from 
Promontory,  succeeded  in  getting  possession 
of  one  of  the  rooms  in  this  rooming  house 
and  held  it  for  a  considerable  length  of  time, 
but  was  finally  dispossessed. 

That  StUwell  acted  in  bad  fal.th  towards 
plaintiff  In  this  matter,  for  the  purpose  of 
aiding  Mrs.  Palmer  in  withholding  from 
plalutiff  her  property,  I  thnk  Is  all  but  con- 
clusively shown  by  the  evidence.  In  fact, 
StUwell's  own  testimony  tends  to  show  this, 
In  explanation  of  his  conduct  In  delivering 
the  lease  to  Mrs.  Palmar,  he  testified  In 
part  as  follows:  "Mrs.  Palmer  had  been  ask- 
ing for  the  papers  some  time.  I  didn't  want 
to  do  anything  unfair,  so  I  h^d  it  for  a 
while,  so  I  could  see  Mrs.  Bowe.  She  [Mrs. 
Palmer]  kept  assuring  me  that  It  would  be 
all  right  to  deliver  It  to  her,  because  they 
were  partners.  I  hrid  It  for  a  few  days 
for  that  reason.  Q.  Ton  tried  to  see  Mrs. 
Bowe.  but  could  not  And  her?  A.  Tes;  I 
made  every  effort  to  find  her,  to  see  her, 
to  Inform  her  not  to  move  In,  but  did  not  see 
her."  He  further  testified  that  when  plain- 
tiff, in  company  with  Marsh,  called  to  see 
him  at  the  Reed  Hotel  and  demanded  the 
lease  (which  the  record  shows  was  about 
May  1, 1901)  he  "didn't  know  that  there  was 
any  fuss  between  them  [plaintiff  and  Mrs. 
Palmer]  at  all;"  that  he  told  them  he  "had 
nothing  to  do  with  the  renting  of  It,  and  that 
Mr.  GoldbeiY  had  made  a  contract  wUh  Mra 
Palmer." 

Now  It  Is  evident  from  this  testimony, 
when  considered  in  connection  with  the  tes- 
timony of  plaintiff  and  Marsh,  that  the  lease 
watf  sent  to  Stilwell  and  by  him  delivered  to 
Mrs.  Palmer,  In  April,  while  plaintiff  was 
at  Promontory.  The  record  shows  that  the 
only  time  Stllwell  tried  to  find  plaintiff  and 
was  unable  to  do  so  was  during  the  time 
she  was  at  Promontory  on  the  occasion  men- 
tioned. If,  as  Stllwell  claims,  the  proper- 
ty In  question  was  leased  by  Goldberg  to 
Mrs.  Palmer,  and  that  he  <StQwell)  had 
nothing  whatever  to  do  with  the  transac- 
tion, except  to  deliver  the  lease  to  Mra 
Palmer  and  collect  the  rent,  why  it  became 
necessary  for  him,  in  order  to  avoid  doing 
"anything  unfair."  to  hold  the  lease  until  he 
oonid  see  plaintiff  la  not  made  to  appear. 
Stllwell  testified  that  Mrs.  Palmer  informed 
him  "that  Mrs.  Bowe  was  out  of  town,  and 
that  she  tPalmer]  should  have  the  lease." 
Now,  If  he^  In  delivering  the  lease  to  Mrs. 
Palmer,  was  merely  following  the  instruc- 
tions of  Goldberg,  It  is  difficult  to  nnder^ 
stand  why  it  was  necessary  for  him  to  get 
the  "assurance"  of  Mrs.  Palmer  that  she 
should  have  the  lease,  and  that  "it  would 
be  all  right"  for  him  to  deliver  It  to  her. 
I  have  examined  the  record  In  tbls  case  with 
considerable  care,  and  am  clearly  of  the 
opinion  that  the  question  of  whether  StU- 
well aided  and  abetted  Mrs.  Palmer  in  the 
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wrongful  detention  of  tbe  goods  in  qnestlon 
was  one  of  fact  for  tbe  Jury  to  determine, 
and  that  the  court  did  not  err  In  refusing 
to  give  tbe  peremptory  Instruction  request- 
ed by  tbe  defendant. 

Tbe  defendant  requested  tbe  court  to 
cbarge  the  Jury  that  If  tbey  found  from  the 
evidence  that  plaintiff  "went  to  Promontory, 
or  elsewhere,  and  left  Mrs.  Palmer  In  cbarge 
of  said  rooming  house  and  the  property  there- 
in, then  Mrs,  Palmer  was  rightfully  In  pos- 
session, and  this  Is  true,  even  though  you 
should  find  from  the  evidence  that  tbe  de- 
fendant Stllwell,  during  the  absence  of  Mrs. 
Bowe,  made  a  lease  to  tbe  second  floor  of 
said  Tanner  Block  to  Mrs.  Palmer;  and  sucb 
lease,  If  you  find  one  was  made,  would  not 
be  a  taking  of  the  personal  property  describ- 
ed In  the  complaint  and  In  the  building  from 
the  custody  and  control  of  plaintiff  by  de- 
fendant Stllwell,  nor  would  It  be  an  aid  of 
the  possession  of  said  property  by  Mrs. 
Palmer,  If  you  find  tbat  she  was  In  posses- 
sion thereof;  and  unless  yon  find  that  de- 
fendant did  some  other  act  than  lease  said 
second  floor  to  Mrs.  Palmer,  If  yon  find  tbat 
be  did  io  lease  it,  for  the  taking  possession 
of  said  property  to  Mrs.  Palmer  In  active 
aid  of  her,  then  your  verdict  must  be  for 
the  defendant  Stllwell."  Defendant  duly 
excepted  to  and  assigned  as  error  the  refusal 
of  the  court  to  give  this  instruction,  but  be 
has  not  discussed  or  evm  mentioned  this  as- 
signment In  his  brief. 

I  agree  wltb  tbe  Chief  Justice  that  this 
assignment  should  be  deemed  abandoned; 
but,  as  it  Is  suggested  tbat  the  court  erred 
In  refusing  to  give  the  Instruction,  and  that 
because  of  such  error  a  new  trial  should  be 
granted,  I  shall  briefly  discuss  the  allied 
error.  It  Is  not  contended,  nor  was  It  sug- 
gested at  the  trial,  tbat  Mrs.  Palmer  was 
not  rightfully  In  charge  of  tbe  rooming  bouse 
during  tbe  time  plalntlflT  was  at  Promontory 
In  April,  lOpi.  The  claim  made  by  plain- 
tiff and  tbe  theory  upon  which  sbe  present- 
ed her  case  to  tbe  court  and  Jury  is  tbat 
sbe  left  Mrs.  Palmer,  who  was  employed  by 
her  as  chambermaid,  In  cbarge  of  tbe  room- 
ing bouse  on  tbat  occasion;  tbat  during  her 
absence  Stllwell  received  tbe  lease  In  ques- 
tion from  Ooldberg;  tbat  the  lease  was  made 
to  plalntlflT  as  lessee;  that  Stllwell,  Instead 
of  holding  the  lease  and  delivering  It  to 
plnintlfT  on  her  return  from  Promontory, 
erased  her  name  from  tbe  instrument  And 
Inserted  tbe  name  of  Mrs.  Palmer  as  lessee; 
that  with  tbe  change  thus  made  be  delivered 
the  instrument  to  Mrs.  Palmer,  to  enaMe  her 
to  hold  possession  of  tbe  leased  property  In 
her  own  name,  and  to  prevent  plaintiff  from 
resuming  ber  possession  of  the  real  proper- 
ty and  tbe  furniture  in  question  on  her  re- 
turn from  Promontory;  that  Stllwell.  to  fur- 
ther aid  and  abet  Mrs.  Palmer  In  the  wrong- 
ful withholding  from  plaintiff  of  tbe  prop- 
erty, ordered  b^  from  tbe  premises,  and 
latar  on  gave  ber  written  notice  to  vacate. 


And  there  Is  abundant  evidence^  as  I  read 
tbe  record,  to  support  this  theory  of  the  case. 
Tbe  claim  made  by  Stllwell  in  this  coart, 
and  tbe  theory  upon  wblcb  he  presented  bis 
side  of  tbla  case  in  the  court  below,  Is  that 
he  bad  nothing  whatever  to  do  with  leas* 
ing  the  property  to  either  the  plaintiff  or 
Mrs.  Palmer,  except  receiving  and  sending 
to  Goldberg  their  applications  for  a  lease. 
Counsel  for  appellant  In  his  printed  brief 
says;  "His  [StUwell's]  only  connection  with 
the  transaction  was  as  agept  to  deliver  the 
lease  executed  by  tbe  owner,  Goldberg." 
And  again:  "Tbe  hare  delivery  of  tbe  lease, 
which  seemed  to  have  been  all  the  connec- 
tion tbe  appellant  bad  wltb  the*  transaction, 
would  not  constitute  aiding  and  abetting 
Mrs.  Palmer  in  the  conversion  of  tbe  per- 
sonal property."  Now  the  language  of  the 
requested  instruction  under  consideration 
Implies  that  there  was  some  evidence  tend- 
ing to  show  tbat  "Stllwell,  during  the  ab- 
sence of  Mra  Bowe,  made  a  lease  of  the 
second  floor  of  the  said  Tanner  Block  to 
Mrs.  Palmer."  There  la  not  a  scintilla  of 
evidence  to  the  record  tending  to  show,  nor 
from  which  it  can  be  inferred,  tliat  Stllwell 
made  a  lease  to  Mrs.  Palmer.  As  I  have 
pointed  out,  neither  party  tried  tbe  case  on 
tbat  theory.  The  Instruction,  therefore,  is 
not  predicated  upon  any  fact  established  In 
tbe  case,  nor  is  It  in  harmony  with  the  the- 
ory advanced  by  either  party,  except  that 
part  of  It  which  recites  tbat  Mrs.  Palmer 
was  rightfully  in  cbarge  of  the  property 
during  the  time  tbat  plaintiff  was  at  Prom- 
ontory, which  is  conceded  by  both  pardea. 
Tbe  cbarge  of  the  court,  when  read  and  con- 
sidered as  a  whole,  was  as  favorable  to  the 
defendant  as  tbe  facts  in  the  case  warranted. 

For  the  reasons  herein  stated,  I  concur  In 
the  affirmance  of  the  Judgmrat. 

STRAUP,  J.  (dissenting).  I  concur  In  the 
ruling  that  the  case  waa  one  for  the  Jury 
on  proper  instructions.  I  think,  however, 
that  the  court  erred  in  refusing  to  cbarge 
the  Jury  as  requested  by  appellant  On  tbe 
former  appeal,  and  on  tbe  evidence  alone 
on  behalf  of  the  plaintiff,  "and  in  tbe  ab- 
sence of  any  explanation  of  tbe  defendanfi 
acts"  In  tbe  premise^  we  said  tbe  inference 
is  permissible  that  tbe  def«idant  aided  Mrs. 
Palmer  in  ber  acts  of  conversion.  It  was 
not  then,  nor  Is  It  now,  dalmed  that  tbe 
defendant  was  guilty  of  tbe  conversion,  ex* 
cept  as  he  aided  Mrs.  Palmer  in  her  acts 
of  withholding  and  converting  tbe  gooda 
We  there  said:  "As  appears  from  the  un- 
disputed facta,  Mr.  Stllwell,  as  tbe  agent 
of  Goldberg,  leased  the  rooming  bouse  to 
appellant;  that  he  acc^ted  rent  from  ber, 
and  gave  ber  exclusive  possession  of  tbe 
second  story  of  the  building,  knowing  tbat 
she  bad  placed  ber  goods  In  the  rooms.  He 
thus  knew  that  she  was  a  tenant  In  pos- 
session when  tbe  lease  was  returned  to  Gold- 
berg, who  approved  StUwell's  *cts  In  !«■•■ 
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Ins  Itemises  to  appellant  for  a  tenn  of 
two  years.  Stllwell  alsD  knew  tbat  wben  he 
went  to  the  honae  to  dellvw  the  leaae.  and 
wbea  informed  hy  Mrs.  Palmer  that  appel- 
lant had  sold  oat  and  gone  away,  at  least 
a  portion  of  the  time  for  which  be  had  re- 
celvftd  rent  from  appellant  had  stUl  to  ran, 
BO  that,  even  If  appellant  should  refuse  to 
comply  with  her  part  of  the  contract  as  evi- 
denced by  the  written  lease,  she  neTerthe- 
lees  was  rightfully  In  possession  with  her 
goods  as  a  tenant,  from  month  to  month  at 
least.  Before  this  he  bad  informed  appel- 
lant that  he  must  obtain  the  signature  of 
the  owner  of  the  house,  but,  bo  far  as  the 
evidence  disclosed,  be  assumed  full  authority 
to  SDbstltote  one  tenant  for  another  with- 
out further  consultation  with  the  owner. 
StilweU  thus  aBSumed  all  control  over  the 
building,  when  he  knew  one  tenant  was  In 
possession  with  her  goods,  and  turned  it 
over  to  another  tenant  before  the  tenancy  of 
the  first  had  terminated." 

On  this  trial  It  was  in  substance  either 
teetifled  to  by  the  defendant,  or  otherwise 
made  to  appear,  that  Goldberg,  the  owner  of 
the  property,  was,  at  the  time  of  the  trans- 
actions In  question,  In  San  Prandsco.  The 
defendant  at  Ogden  was  bis  agrat  in  collect- 
ing rentals  of  the  building.  He  had  no  au- 
thority to  lease  the  premises  wlthont  the 
approval  of  Goldberg.  On  the  1st  day  of 
April,  the  plaintiff  saw  the  defendant  In  re- 
spect of  a  lease  to  the  second  floor  of  the 
bnlldlng.  The  defendant  gave  her  a  writ- 
ing, in  which  it  was  stated  that  she  had  a 
refusal  of  the  premises  for  three  dsys  at 
$35  per  month.  Nothing  was  paid  for  the 
option.  On  the  16th  she  again  saw  the  de- 
fendant who  then  gave  her  a  receipt,  as 
follows:  "$86.00.  Received  of  Mrs.  Bowe. 
tbirty-flve  dollars  for  one  month's  rent  for 
second  floor  of  Tanner  Block,  subject  to  ap- 
proval of  li.  B.  Goldberg,  owner  of  Tanner 
property,  time  for  rent  to  commence  to  be 
agreed  upon  later."  In  the  meantlbie  the 
plalntlfr.  without  the  knowledge  or  consent 
of  the  defendant,  as  testified  to  by  him,  mov- 
ed her  goods  Into  the  building.  He  denied 
tbat  he  gave  her  the  keys,  or  otherwise  put 
her  In  possession.  Mrs.  Palmer  was  her 
cliambermaid.  The  plaintiff,  shortly  after 
taking  possession.  left  Ogden  and  went  to 
Promontory,  where  her  hnsband  was  sick. 
She  left  Mrs.  Palmer  in  chaise  of  the  room- 
ing house  and  of  the  business.  PlalntHTs 
af^ltcatlon  for  a  lease  was  submitted  to 
Goldberg  by  the  defendant  It  seems  Mrs. 
Palmer  had  also  applied  to  Goldberg  direct 
for  a  lease,  whether  with  or  without  the  de- 
fendant's knowledge  Is  not  made  to  appear. 
In  plaintiCTs  absence  at  Promontory,  the  de- 
fendant received  the  following  from  Gold- 
berg: "Enclosed  please  find  two  leases  for 
Anna  Palmer  for  two  years  from  June  Ist, 
1901.  to  May  Slat.  1903.  Kindly  deliver  one 
to  her  when  she  signs  the  other,  provided 
pays  the  rent  from  April  I5th  to  Jnne 
U7P^-«1 


lat  as  she  agreed  to  do.  I  have  reliable  In- 
formation that  Mrs.  Bowe,  of  whom  you 
mMitioned  as  desirous  of  taking  the  place, 
l8  not  financially  responsible.  As  I  am 
bound  by  the  lease,  I  also  wish  the  tenant 
to  be  responsible.  I  believe  Mrs.  Palmer 
win  make  a  better  tenant  for  us." 

The  defendant,  in  accordance  with  the  Id- 
stnictlons,  delivered  the  lease  to  Mrs.  Palm- 
er, who  then  had  charge  of  the  leased  prem- 
ises; and  who  told  him  that  she  had  bought 
out  Mrs.  Bowe.  As  testified  to  by  the  de- 
fttidant,  no  lease  was  given  by  him  to  Mrs. 
Bowe,  nor  does  Mrs.  Bowe  claim  that  any 
Irase  was  ever  delivered  to  her.  He  denied 
that  the  lease  delivered  by  him  from  Goldberg 
was  in  Mrs.  Bowe's  name,  ot  that  he  erased 
Mrs.  Bowe's  name  In  the  lease  and  wrote  Mrs. 
Palmer's  name  in  Its  stead.  He  testified  that 
the  lease  as  delivered  by  him  to  Mra  Palm- 
er was  as  received  by  him  from  Goldberg, 
in  Mrs.  Palmer's  name  and  for  her  use  and 
benefit.  When  Mrs.  Bowe  returned  from 
Promontory,  Mrs.  Palmer  refused  hee  posses- 
sion of  the  premises  or  the  goods,  and  claim- 
ed and  asserted  possession  of  the  premises  In 
herself.  Defendant  testified  that  he  had  noth- 
ing to  do  with  the  acts  or  condnet  of  Mrs. 
Palmer  In  retaining  the  furniture,  or  la  with- 
holding it  from  Mrs.  Bowe.  except  that  he 
recognized  Mrs.  Palmer,  and  not  Mrs.  Bowe, 
as  the  tenant  In  accordance  with  his  the- 
ory of  the  case,  he  therefore  requested  the 
court  to  charge  the  Jury  as  follows:  "If  yon 
find  from  the  evidence  that  Mrs.  Bowe,  the 
plaintiff,  employed  Annie  Palmer  there  as 
chambermaid  or  otherwise  to  take  charge  of 
or  assist  In  managing  and  operating  the 
rooming  house  known  as  the  second  floor  of 
the  Tanner  Block,  and  that  the  plaintiff, 
Mrs,  Bowe,  went  to  Promontory  or  elsewhere 
and  left  Mrs.  Palmer  In  charge  of  the  said 
rooming  house  and  of  the  property  there- 
in, then  Mrs.  Palmer  was  rightfully  In  pos- 
session, and  this  is  true,  even  though  you 
should  flnd  from  the  evidence  tbat  the  de- 
fendant Stllwell,  during  the  absence  of  Mrs. 
Bowe,  made  a  lease  of  the  second  floor  of 
the  said  Tanner  Block  to  Mrs.  Palme^;  and 
such  lease.  If  you  find  one  was  made,  would 
not  be  a  taking  of  the  personal  proparty 
described  In  the  complaint  and  In  the  build- 
ing from  the  custody  and  control  of  plain- 
tiff by  defendant  Stllwell,  nor  would  It  be 
an  aid  of  the  possession  of  said  property  by 
Mrs.  Palmer,  if  yon  flnd  that  she  was  in 
possession  thereof;  and  unless  you  flnd  tbat 
defendant  did  some  other  act  than  lease 
said  second  floor  to  Mrs.  Palmer,  if  yon 
flnd  he  did  BO  lease  it,  for  the  taking  pos> 
session  of  said  property  by  Mrs.  Palmer  In 
active  aid  of  her.  then  your  verdict  mast 
be  for  the  d^endant  Stllwell,  no  caoae  of 
action." 

The  court  refused  this  request,  and  other- 
wise failed  to  charge  on  such  theory.  Upon 
the  facts  assumed  In  the  request,  the  de- 
fendant, and  not  the  j^alntiff,  imdoahtedly 


Digitized  by 


Google 


8S2 


U7  PACIFIC 


BEFOBTEB 


(OkL 


was  entitled  to  prevaU.  There  1b  ample  evi- 
dence, tbough  confllctiiig,  to  support  them. 
The  refusal  to  durge  was  excepted  to,  and 
is  assigned  as  error.  That  is  conceded.  But 
It  Is  claimed  that  the  exception  and  asslgn- 
menfr  are  waived  because  not  discussed. 
Here  Is  what  counsel  for  appellant  in  his 
brief  says:  "Appellant  found  rrapondent  ab- 
sent and  Palmer  in  possession,  who  told  him 
resiwndCTt  had  sold  out  to  her.  He  there- 
fore gave  her  the  lease  for  the  building 
fraun  Goldberg.  He  did  not,  by  this  act,  or 
by  any  word  or  act  of  hli^  authorize  her 
to  take  or  hold  the  tomlture;  nor  was  that, 
or  any  other  act  or  word  of  his.  In  aid  of 
her  [Palmer]  In  taking  and  detaining  the 
furniture  from  reepondent  *  *  *  He  did 
no  act,  and  be  said  no  wwd,  either  purport- 
ing to  transfer  It  [the  famlture],  or  Indicat- 
ing that  either  he  or  Palmer  owned  It,  or  had 
a  right  to  Its  possession.  The  lease  he  gave 
Mrs.  Palmer  did  not  mention  the  furniture 
and  neither  from  It,  nor  any  word  or  act  of 
ai^dlant,  can  It  be  Implied  that  he  asserted 
title:  or  right  of  dominion  over  It  Nelthor 
did  the  lease  nor  any  word  or  act  of  awtii- 
lant  Indicate  an  Intuition  tm  his  part  to  de- 
.jgrjve  the  respondent  of  iti  ownership,  either 
'  penpanently  or  temporarily.  *  *  *  By 
agreement  with  the  respondoit,  she  [Mrs. 
'Palmer]  had  a  right  to  that  possession  and 
the  control  of  It  The  only  Interference  that 
Is  testlfled  to  against  the  appellant  Is  that 
he  leased  the  real  estate  to  ICra.  Fahner, 
when  he  should  have  leased  It  to  the  respond- 
eat.  •  •  *  The  wp^nt  was  under  no 
obUgalion  to  leass  to  the  respondent  The 
express  contract  was  that  the  lease  dionld 
take  effect  vbm  approved  1^  the  ownw  of 
the  property.  fThe  owner  did  not  approve 
of  VL)  As  appears  from  the  evidence  the 
d^mdant  In  no  way  sided  Mrs.  Palmer  in 
either  the  taking  or  the  retention  of  tfie  po- 
sonal  property.  He  was  simply  a  passive 
agwt  of  Ooldbog,  the  ovma  of  the  proper^ 
ty,  who,  being  In  San  Francisco  at  the  time 
of  the  transaction,  could  not  have  had  any 
knowledge  of  the  rations  «i«H"g  between 
Mrs.  Palmer  and  Mia.  Bowe." 

I  think  the  assignment  Is  properly  before 
us.  While  I  do  not  agree  with  counsel  for 
appellant  that  the  facts  referred  to  wwe  so 
Indisputably'  shown  as  to  entitle  him  to  a 
^  direction  of  a  verdict  yet  I  do  a^ee  with 
him  that  there  was  ample  and  sufficient  evi- 
dence In  support  of  tl^  to  require  a  sub- 
mission of  the  esse  on  such'  theory.  Th^ 
constituted  appellant's  theory  of  the  case, 
and  I  think  the  court-erred  in  refusing  to  so 
submit  it 

The  contention  on  the  part  of  the  re^nd- 
ent  was,  not  that  the  defendant  himself  took 
or  converted  the  furniture,  but  that  Mrs. 
Palmer  did,  and  that  the  defendant  con- 
nived with  and  aided  her  In  such  acts.  It 
was  on  such  theory  alone  that  the  case  was 
submitted  to  the  jury  on  plaintiff's  behalf. 
The  court  lu  charging  the  Jury  In  relation 


to  dtfoidanf s  liability,  merely  told  the  Jury 
in  general  terms  that  If  Mrs.  Palmer  "wrong- 
fully took  the  property  In  question  into  her 
possession  and  ousted  the  plaintiff  from  bw 
I>osBe8slon,  and  refused  to  return  the  same 
to  the  plaintiff,"  and  If  they  further  fonnd 
that  the  defoidant  "aided  the  said  Annie 
Palmra  to  wrongfully  take  and  convert  the 
said  property  to  her  own  use,"  or  "assisted" 
or  "connived  with  her"  In  the  taking  er  the 
detradon  thereof,  the  defendant  was  liable; 
otherwise  not  The  court  left  It  to  the  Jnry 
to  determine  wholly  unaided  by  the  court 
as  to  what  would  constitate  a  "wrongfhl 
taking,"  a  'Vxmverslon,"  an  "aiding,**  or  "con- 
nivance." The  court  did  not  inform  the  Juy 
what  facts  or  circumstances  tsstlfled  to  aaa- 
stltuted  an  aiding,  or  a  connivance^  or  a  con- 
vra^on.  They  were  at  liberty  to  coostme 
anything  done  or  said  1^  the  defmdant  u 
constituting  an  aiding,  or  a  connivance;  or  a 
conversion.  Now  the  defoidant  requested 
the  court  to  charge  that  if  Iw  did  no  more 
than  the  giving  of  the  receipt  to  plaintiff  for 
one  month's  rait  "subject  to  anvoval  of 
Goldberg,"  the  owner,  and  ddlvertng  to  Mr& 
Palmer  the  lease  under  tile  direction  and  In- 
struetion  of  Goldberg,  such  acts  would  not 
constitute  a  taking,  or  a  conveision,  of  the 
property;  nor  would  they,  1b  thonsdvea,  be 
sufficient  to  show  that  the  defendant  con- 
nived with  or  aided  or  asristed  Mrs.  Palmo' 
In  her  wrongful  taking  or  wlttiholdlng.  Be- 
cause of  the  courrs  refusal  to  so  diarge,  the 
Jury  may  have  determined  that  the  mere  giv- 
ing of  the  receipt  and  the  delivcffy  of  the 
lease  under  the  drcumMances,  even  as  tes- 
tified to  by  the  defendant  hlmsd^  constitut- 
ed a  conversion,  or  an  aiding,  or  a  connlv- 
ancK  Prom  our  holding  on  the  fbrmer 
hearing  that  the  case  was  one  for  the  Jary. 
It  does  not  foUov  that  on  a  retrial  snd  a 
submlsslott  of  the  case  m  the  Oieory  ml; 
of  the  plaintiff,  and  not  on  the  theory,  also, 
of  the  defCTdant  he  may  not  complain,  or 
that  the  complaint  la  met  l^  the  assertion 
that  the  evidence  Is  in  conflict  or  that  the 
things  testified  to  by  the  defendant  -wvk 
disputed  by  the  plahitlff,  or  another,  or  tbat 
there  Is  sufficient  evidence  to  show  him  gnO- 
ty  of  an  aiding,  or  a  connlTance.  or  a  co^ve^ 
slon.  Sudi  a  ruling  is  just  as  prejadldsl 
to  the  defendant  as  the  ruling  la  the  former 
trial  was  to  tile  plaintiff. 

I  tbhOc  there  ought  to  be  a  new  trial,  and 
therefore  dissent 


WATEES  et  aL  v.  STATE. 
(Criminal  Court  of  Appeals  of  OUabtKna.  Sept 

8o;Toii.j 

On  rehearing.  Afflnned  as  to  La  Fay^ 
Waters,  and  reversed  as  to  Shagg  Foster. 

For  formei:  opinion,  see  109  Pac.  1118. 

Andrews  &  Day,  for  plaintiffs  In  wror. 
Smith  C.  MatBon,  Asst  Atty.  Gen.,  for  the 

State. 
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FBK  CURIAM.  An  examination  of  the 
«rUtence  In  flie  case  discloses  the  fact  that 
Ilia  certtfled  coipj  of  a  record  of  the  Internal 
Terenne  collector's  oflSce,  diowlng  the  pay- 
ment of  the  special  tax  requited  of  retail 
liquor  dealers,  oflFered  In  evidence,  "was  paid 
tot  and  Issned  to  the  dtfaidant  Waters 
aloDOb  and  this  Is  the  principal  criminating 
drcomstance  In  the  case.  The  defendant 
Waters  testifled  that  tiie  intoxicating  Itqnor, 
to  wit,  a  barrel  of  beer,  vas  his  Individual 
ptopertf.  Under  these  uncontradicted  facts, 
the  evidence  is  Insnfflclent  to  sustain  the 
verdict  as  to  the  defendant  Shagg  Foster, 
and  for  this  reason  we  find  that  the  verdict 
of  gnlltT  as  to  the  d^ndant  Foster  Is  con- 
trary to  the  evidence,  and  the  Judgment  Is 
therefore  rentrsed  in  so  far  as  It  relates  to 
the  defendant  Shagg  Foster. 

As  to  tHe  defendant  La  Fayette  Waters, 
our  conclusion  is  that  the  Jury  make  no 
mistake  In  returning  their  verdict  of  guilty. 
The  petition  for  rehearing  as  to  the  defend- 
ant la  Fayette  Waters  is  denied,  and  the 
Judgment  against  said  defendant  is  aflSrmed 
and  remanded,  with  direction  to  the  county 
court  of  Pittsburg  county  to  enforce  the  Judg- 
ment  as  to  this  defoidant 


.  GBOWJOJi  V.  8TATBL 

(Criminal  Court  of  Appeals  of  Oklahoma.  Sept 
0,  19U.) 

(8i/Uabut  hy  the  Court.} 

1.  Cbihinat.  Law  (i|  1177,  1184*)— Vkbdiot— 
Appeal. 

Where  the  information  was  for  stealing  two 
mules,  nnder  sectioQ  2006,  Snyder's  St.,  and 
the  verdict  was  guilty  as  charged  in  the  inform 
mation,  the  fact  that  the  court  adjudged  the  de- 
fendant goil^  of  grand  larceny  was  not  reversi- 
ble error,  since  the  word  "larceny,"  if  properly 
used,  could  not  injure  the  defendant,  the  record 
famishing  a  complete  protection  against  another 
prosecution  for  the  same  offense,  and  the  judg- 
ment will  on  ^peal  be  modified  and  corrected 
wider  section  Snyder's  St.,  so  as  to  con- 

form to  the  charge  in  the  Information  and  the 
verdicL 

[EA.  Note. —  For  oOier  case^  see  Criminal 
Iaw.  Cent  Dig.  |S  8190,  8200; 

Dea  Dig.  »  11T7,  1184.*] 

2.  IiABOENT  ({  3*)— THEBT  OV  AimCAU— BVI- 

mNCE— Fklonious  Ihteht. 

Section  2606,  Snyder's  St,  whlcih  provides: 
'Tniat  if  any  person  ^all  steal  any  stallion, 
mare,  colt,  gelding,  ridging,  er  any  ass,  genet, 
or  mule,  or  any  btill,  cow,  <Mt,  steer,  or  stag,  he 
shall  be  guilty  of  a  felony  and  eu  convfetion 
m«eof  shall  be  punished  by  conflnemoit  in  the 
state  penitentiary  for  a  term  (of)  not  leas  than 
«M  aor  more  than  ten  yean^— creates  a  sepa* 
rate  and  distinct  offense  n-om  section  2S91.  denn- 
iag  larceny  to  be  "the  taking  of  personal  proper- 
ty aeoompliahed  by  fraud  or  stealth,  and  with 
mtent  ta  deprive  another  tliereof."  To  snpport 
a  conrictioo  under  section  2606,  It  la  uece«ary 
te  prove  a  felonious  intent  on  the  part  of  the 
taker  to  deprive  the  owner  thereof,  and  to  con- 
vert the  same  to  lila  (the  taker's)  own  use,  which 


'  specific  proof  Is  not  necessary  to  support  a  coa- 
viction  under  the  general  larceny  statute. 

[Ed,   Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  S-10 ;  Dec.  Dig.  |  ».•) 
8.  Cbiioitax.  Law  d  11*)— Cnnn— Dkitni- 

TION  OF  OfFENSK. 

The  definition  of  an  act  made  an  offense  by 
statute,  but  not  defined  by  it,  may  be  ascertainea 
by  reference  to  the  common  law. 

[Ed.  Note.  —  For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  10-12;  I>ec.  Dig.  t  ll.»] 

Appeal  from  District  Court;  Wagoner  Coun- 
ty;   John  H.  King,  Judge. 

T.  J.  Crowell  was  convicted  of  larceny, 
and  appeala   Modified  and  aflSnned. 

B.  C  Allen.  3.  C.  Graves,  and  Kistler  & 
Haskell,  for  plaintiff  in  error.  Chas.  Westt 
Atty.  Q&L,  and  Smith  O.  MatsoUf  AsM.  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information,  the 
charging  part  of  which  is  as  follows:  "That 
T.  J.  Crowell  and  John  Brown  did,  in  Wag- 
oner county  and  In  the  state  of  Oklahoma, 
on  or  about  the  29th  day  of  July,  in  Uie  year 
of  our  Lord  one  thousand  nine  hundred  and 
nine,  and  anterior  to  the  presentment  hereof, 
commit  the  crime  of  stealing  mules,  In  the 
manner  and  form  as  follows,  to  wit:  That 
the  said  T.  J.  Crowell  and  John  Brown,  in 
the  county  and  state  aforesaid,  on  er  about 
tile  day,  month,  and  year  aforesaid,  did  nn- 
lawfnUy  and  feloniously  steal,  tak^  and  car- 
ry away  two  mules,  a  more  accurate  descrip- 
tion of  which  to  this  informant  Is  unknown, 
of  the  value  of  two  hundred  and  fifty  dol- 
lars, the  property  of  one  W.  Bf.  Denton,  with 
the  felonious  intent  to  jteprlve  the  owner, 
the  said  W.  M.  Denton,  thereof  and  to  con- 
vert the  same  to  th^.  said  T.  J.  Orowell'a 
and  Jolm  Brown's,  own  nse,  contrary  to  the 
form  of  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state." 

Upon  a  separate  trial  of  this  defendant, 
the  Jury  returned  the  following  verdict; 
"We,  the  Jury,  duly  Impaneled  and  sworn  bi 
the  atwve-enUtled  cause,  upon  our  oaths  find 
the  d^oidant  guilty  as  charged  In  the  Inform 
mation,  and  assess  his  punishment  at  Im- 
prisonment In  the  state  penitentiary  far  a 
term  of  eight  years." 

The  judgment  of  the  court  contains  the  fol- 
lowing recitel:  "And  now  on  this  2d  day  of 
October,  1900,  the  same  being  the  18th  Judicial 
day  of  the  regular  S^Ttember,  1900,  term  of 
said  oonr^  comes  the  defendant  in  person, 
In  custody  of  the  sheriff,  Into  open  court  to 
receive  the  judgment  and  sentence  ef  the 
court  upon  the  verdict  of  the  Jury  heretofore 
returned  and  entered,  finding  the  defendant 
guilty  of  grand  larceny  and  assessing  his 
punishment  at  Imprisonment  In  the  state  pen- 
itentiary for  a  tarn  of  eight  years."  The 
record  diadoeee  that  the  defendant  filed  a 
goieral  donnrrer  to  the  information,  **for 
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the  reason  that  the  same  does  not  state  facts 
aufflclent  to  conatitute  a  public  offense." 

It  Is  now  contended  for  the -first  time: 
"Tliat  the  Information,  in  alleging  the  ralue 
of  the  moles,  charges  two  separate  and  dis- 
tinct ofle&ses,  to  wit,  grand  larceny  and  lar- 
ceny of  live  stock,  and  that  for  thla  reason 
the  rerdlct  of  the  Jury  Is  Insufficient  to  sup- 
port the  Judgment  of  conviction,  and  the  fact 
that  the  defendant  failed  to  demur  to  the  In- 
formation for  duplicity  can  in  no  way  cure 
any  uncertainty  there  may  be  In  the  verdict 
of  the  Jury  or  in  the  judgment  and  sentence 
of  the  court"  In  support  of  this  contention, 
counsel  cite  the  cases  of  Hughes  v.  Territory, 
8  OkL  28,  66  Pac.  70S.  and  Sullivan  v.  Ter- 
ritory, 8  Okl.  499,  58  Pac.  650. 

Larceny  Is  defined  by  our  statutes  as  fol- 
lows: Section  2591,  Snyder's  St:  "Larceny  Is 
the  taking  of  personal  property  accomplished 
by  fraud  or  stealth,  and  with  Intent  to  deprive 
anotiier  thereof."  Section  2693  provides: 
"Larceny  Is  divided  into  two  degrees;  the 
first  of  whldi  Is  termed  grand  larceny,  the  sec- 
ond petit  larcaiy."  Section  2591  provides: 
"Grand  larceny  Is  larceny  committed  in  either 
of  the  f (lowing  cases:  1.  When  the  property 
takoi  Is  of  valne  exceeding  twenty  dollars.  2. 
When  sndi  property,  althong^  oot  of  value  ez- 
ceedbig  twenty  dollars  in  valne.  is  taken  from 
the  person  of  another.  Larceny  In  other  cases 
Is  petit  larceny."  Section  2695  provides: 
"Grand  larcttiy  Is  puntohable  by  imprls^nunent 
in  the  state  prison  not  occeeding  five  years." 
Section  2006.  Snyder's  St  (Sees.  Laws  Okl. 
Ter.  1885,  c.  20,  art  1,  f  1,  enUtled  "An  act 
for  the  beter  protection  of  stock  ratsers"),  is  as 
follows:  'That  tf  any  person  shall  steal  any 
stallion,  mare,  colt  gelding,  rldgellng,  or  any 
ass,  genet,  or  mule,  or  any  bull,  cow,  calf, 
steer,  or  stag,  he  shall  be  guilty  of  a  felony 
and  tm  conviction  thereof  shall  be  punished  by 
confinement  In  the  state  penitentiary  for  a 
term  (of)  not  less  than  one  nor  more  than  ten 
years."  The  Supreme  Court  of  Oklahoma 
Territory,  In  the  case  of  Hughes  v.  Territory, 
supra,  construing  these  statutes,  held  that 
section  2606,  supra,  creates  a  distinct  and  sep- 
arate offense  from  larceny  as  defined  by  the 
general  statutes,  and  does  not  make  the  steal- 
ing of  the  animals  therein  named  grand  lar- 
ceny, without  regard  to  value.  Mr.  Justice 
Burwell,  In  the  opinion  of  the  court  Bald: 

"The  contention  of  counsel  for  the  appel- 
lant is  that  when  the  Legislature  said  'that 
if  any  person  shall  steal  any  stallion,  mare, 
oolt.'  etc.,  *he  shall  be  guilty  of  a  felo- 
Dj,^  it  meant  the  same  as  if  It  had  said, 
'that  If  any  person  shall  steal  any  stallion, 
mare,  colt'  etc.,  'he  shall  be  deemed  guilty 
of  grand  larceny.'  In  other  words.  It  Is  con- 
tended that  the  word  'steal,'  in  act  of  1886,  is 
Bynonymous  ^Itb  the  word  'larceny,'  as  used 
in  the  act  of  1803;  the  only  difference  being 
t  that  the  act  of  1805  makes  the  stealing  of 
all  domestic  animals  named  In  the  act  grand 
larceny,  without  regard  to  Toloe.  This  con- , 


tentlon  cannot  be  sustained;  Thtf  Legtala- 
ture  has  modified  the  meaning  of  the  word 
'larceny,'  as  used  in  the  crimes  act,  so  that 
the  taking  of  personal  property,  accomplisb- 
ed  by  fraud  or  stealth,  and  with  Int^t  to  de- 
prive another  thereof,  is  larceny,  regardless 
of  whether  or  not  It  was  taken  for  the  pur- 
pose  of  depriving  the  owner  th^eof,  or  for 
the  purpose  of  converting  it  to  the  use  of  the 
taker.  Therefore,  while  stealing  and  larceny 
at  common  law  were  synonymous  terms,  our 
statute  has  given  to  the  word  larceny'  a 
much  broader  meaning  than  it  then  had; 
while  'steal'  or  'stealing'  has  not  been  de- 
fined by  our  statutes,  and  must  be  construed 
according  to  its  common-law  meaning.  This 
view  Is  supported  by  the  authorities.  BIsh. 
St  Grimes  i  413:  'If  a  statute,  in  general 
terms,  provides  that  "whoever  shall  be  guilty 
of  larceny"  shall  be  punished  In  a  manner 
pointed  out  the  offense  which  It  creates  Is 
the  same  in  Its  entire  extent  and  its  limita- 
tions as  larceny  at  the  common  law,  for  ex- 
ample, since  larceny  at  the  common  law  can- 
not be  committed  by  taking  and  carrying 
away,  in  one  transaction,  anything  which 
pertains  to  the  realty,  it  cannot  under  tiw 
statute.  Therefore,  under  such  a  statnte^ 
It  la  not  larceny  to  take  and  carry  away, 
with  a  felonious  mind,  copiwr  pipe  which  was 
attached  to  the  freehold.  •  •  ♦  The  doe- 
trine.  In  brief.  Is  that  where  the  Indictment 
Is  really  upon  the  statute,  instead  of  being  at 
the  common  law,  while  the  statute  is  simply 
looked  to  on  the  question  of  the  punlshmait 
it  must  be  In  the  common-law  form,  but  coo- 
dude  against  the  form  of  the  statute.'  And 
again.  In  section  863  of  the  same  work.  It  is 
said:  'Still,  there  is  constant  occasion  to  re- 
fer to  the  common  law  to  ascertain  the 
meaning  of  the  statute  In  respect  of  the  act; 
for  we  have  seen  that  If  a  statute  «nploys 
a  word  or  phrase  which  has  already  been 
used  in  the  common  law  or  in  another  stat^ 
nte,  it  Is  to  be  understood  In  the  meaning 
previously  determined.  Thus,  there  are  no 
common-law  crimes  against  the  United  States; 
yet  the  acts  of  Congress,  Instead  of  minute- 
ly defining  particular  crimes,  often  make  It 
penal,  for  example,  to  commit  robbery  or 
larceny  or  arson  and  so  on,  ^ploying  words 
of  a  well-known,  common-law  meaning.  In 
BU(A  a  case  the  court  looks  to  the  common 
law  to  ascertain  the  nature  and  limits  of 
the  offense.  And  a  robbery  onder  the  stat- 
ute differs  In  no  respect  from  a  robbery  pure- 
ly at  the  common  law.** 

"Taking  into  consideration  the  rule  of  con- 
struction as  enunciated  by  Mr.  Bishop,  we 
must  conclude  that  when  the  Legislature 
used  the  word  "steal'  In  the  act  of  ISKt,  under 
which  the  defendant  was  Indicted,  tried,  and 
convicted,  it  bad  in  mind  the  crime  of  str- 
ing or  larceny  as  it  existed  at  the  common 
law,  and  not  larceny  as  defined  by  our  Stat- 
utes of  1803.  And  this  is  made  more  ap- 
parmt  when  we  take  Into  consldontlon  the 
reasons  for  the  oiactmait  of  the  law.  The- 
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act  Is  oitltled  'An  act  for  the  better  protec- 
tion of  stock  raisers.'  Cattle  stealing  had  be- 
come so  common,  partlcniarly  In  the  western 
part  of  the  territory,  that  It  became  neces- 
sary for  the  Legislature  to  pass  a  law  which 
would  more  fully  protect  those  who  had 
herds  of  cattle  In  the  western  counties,  the 
general  law  on  larceny  being  Inadequate. 
By  this  act  a  new  crime  was  Incorporated 
Into  our  statute — one  that  was  Independent 
of  oar  statutory  crime  of  larceny.  Had  it 
been  the  intention  of  the  Legislature  to  sim- 
ply make  the  stealing  of  these  domestic  an- 
imals grand  larceny,  without  regard  to  value, 
It  would  have  said  so,  and  the  punishment 
prescribed  In  grand  larceny  would  have  been 
Inflicted  upon  those  convicted  of  the  offense; 
but  the  Legislature  deemed  this  crime  of 
stealing  domestic  animals  a  more  serious  of- 
fense than  graud  larcemy.  In  fact,  the  pun- 
ishment prescribed  therefor  Is  twice  as  great 
as  that  provided  for  In  grand  larceny,  ex- 
cept larceny  from  the  person,  In  which  case 
the  punishment  Is  the  same,  and  larceny 
from  a  dwelling  house  or  vessel,  In  which 
event  It  might  be  eight  yeara.  One  convicted 
of  larceny  under  the  statute  cannot,  except 
in  cases  of  larceny  from  the  person  or  from 
a  dwdllng  bouse  or  vessel,  be  sentenced  to 
a  term  of  more  than  five  years  in  the  peni- 
tentiary, no  matter  how  great  the  value  of 
the  property  taken;  but,  on  the  other  hand, 
one  who  steals  a  calf,  even  if  it  Is  not  worth 
more  than  ft  dollar  can  be  sentenced  to  a 
term  of  ten  years  In  the  penitentiary.  There 
Is  a  reason  for  this  difference.  The  persons 
who  steal  cattle  and  other  domestic  animals, 
as  a  rule,  steal  them  from  the  owners  there- 
of, with  the  Intent  to  appropriate  the  same 
to  their  own  use.  They  steal  for  gain — for 
the  purpose  of  selUng  and  profiting  thereby. 
In  fact,  the  persona  that  the  statute  was 
more  particularly  Intraided  to  punish  were 
the  p&aona  who  were  stealing  cattle  and 
other  domestic  animals  as  a  means  of  live- 
lihood; and  the  law  on  larceny,  as  divided 
Into  degrees  under  the  Statutes  of  1893,  was 
wholly  Inadequate.  Many  of  the  animals 
stolen  were  not  of  the  value  of  more  than 
^Sf>;  and  therefore  the  law  did  not  prevent 
the  commission  of  the  crime,  and  the  punish- 
ment for  petit  larceny  was  not  sufficient  to 
prevent  the  larceny  of  such  animals.  Hence 
the  creation  of  the  statute  of  1895.  But  the 
two  acts  are  entirely  different  The  one  has 
DO  referokce  to  the  other  in  any  way.  Th^ 
are  separate  and  distinct  crimes.  By  con- 
struing them  in  this  way,  each  is  a  perfect 
act  within  Itself;  bat  by  constrnlng  the 
act  of  1895  to  be  grand  larceny,  without  re- 
gard to  valoe,  yoa  destroy  the  degrees  of  lar* 
caij  as  fixed  in  the  statute,  when  applied 
to  cwtaln  kinds  of  personal  property,  vis., 
domesUe  animals.  This  eanaot  be  done  wlth- 
oat  dlsx^ard  of  well-known  rales  of  statu- 
tory eonstmctlon,  whldi  are,  first.  Oiat  stat- 
otea  in  pari  materia  are  to  be  construed 
togetha;  and,  second,  that  an  existing  stat* 


ute  is  not  repealed  by  the  passing  of  a  suIh 
sequent  one  pertaining  to  the  same  matter, 
unless  the  two  are  so  inconsistent  that  they 
cannot  stand  together,  In  which  case  the  lat- 
er one  prevails.  If,  however,  the  act  of 
1895  Is  to  be  given  the  construction  herein 
suggested,  then  the  domestic  animals  named 
In  the  act  may  be  either  the  subject  of  lar- 
ceay,  as  defined  in  the  18^  statutes,  or,  if 
taken  under  such  circumstances  and  condi- 
tions as  would  constitute  larceny  at  common 
law.  It  would  constltnte  the  crime  of  steal- 
ing, under  the  act  of  18^.  To  Illustrate: 
If  the  property  were  of  the  value  of  $20 
only,  or  less,  the  offmder  could  be  punished 
for  petit  larceny;  If  of  the  value  of  more 
than  $ao,  be  could  be  punished  for  grand  lar- 
ceny, or,  if  the  facts  were  strong  enough  to 
warrant  it,  he  could  be  Indicted  and  tried 
under  the  statute  of  1895,  which  makes  the 
stealing  of  the  domestic  animals  named 
therein  a  felony,  no  matter  what  the  value 
of  the  property  stolen  may  be.  This  view  Is 
not  unsupported  by  the  authorities.  Kol- 
lenberger  v.  People  [9  Colo.  2331, 11  Pac.  101; 
Brown  v.  State  [84  Neb.  448],  61  N.  W.  1028; 
State  T.  Arnold  [31  Neb.  75],  47  N.  W.  694. 

"The  only  difference  between  the  crime 
of  stealing  a  domestic  animal  under  the  act 
of  1895  and  larceny  at  the  common  law  is 
that  this  act  abolishes  the  degrees  of  the 
crime,  and  makes  the  stealing  of  any  of 
these  animals  a  felony,  without  regard  to 
the  amount  of  their  value.  By  this,  how- 
ever, we  do  ndt  mean  to  convey  the  Idea 
that  a  thing  whlcb  has  no  valoe  can  be  stol- 
en, although  tbere  are  some  authorities 
which  hold  that  It  Is  neither  necessary  to 
allege  nor  prove  value,  except  for  the  pur- 
pose of  fixing  the  degrees  of  the  crime.  But 
this  question  is  not  now  before  us.  Sev- 
eral of  the  other  states  have 'passed  laws 
similar  to  the  act  of  1896,  which  have  been 
construed  by  their  respective  courts,  but  the 
wording  of  those  statntes  In  every  case  is  so 
different  from  the  one  before  ns  that  the 
decisions  of  the  courts  thereon  fail  to  assist 
us  in  the  construction  of  the  act  referred  to 
aboT&  When  these  two  acts  are  constraed  in 
the  way  above  pointed  out*  they  are  in  per- 
fect harmony,  and  can  be  measured  hy  cor- 
rect legal  roles.  But  if  the  act  of  1885  only 
makes  the  stealing  of  the  animals  named 
therein  gnmd  larceny,  as  defined  by  our 
Statutes  of  1883,  then  the  degrees  of  larceny 
cease  to  be  measured  by  the  value  of  the 
property  st<den.  and  oar  statutes  on  larceny 
would  be  inconsistent  and  wholly  wanting  in 
any  fixed  rule." 

The  decision  in  this  case  Is  aKwoved  and 
followed  by  this  court.  The  effect  of  the  act 
Section  2606,  supra)  Is  not  to  take  the  steal- 
ing of  any  of  the  animals  therein  named  out 
of  the  genenl  provl^ns  of  the  crimes  act 
rtiatlng  to  larceny,  but  to  leave  it  to  be  pros- 
ecuted under  either  act  To  Uiis  extent 
th^  provisions  are  cpncarnnt 

[1]  The  information  clearly  and  dlstlnctlr 
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charges  a  violation  of  section  2606.  and  con- 
tains the  DeceBsary  avermenta  charging  lar- 
ceny  under  the  common  law.  "At  common 
law  larceay  la  oBually  defined  as  tbe  wrongful 
or  the  fraudulent  taking  and  carrying  away, 
by  any  person,  of  the  personal  gooda  af  an- 
other, from  any  place,  without  any  color  of 
right,  with  a  felonioua  Intent  to  convert  them 
to  the  taker's  own  use,  and  making  them  his 
own  property  without  the  consent  and  against 
the  wUl  of  the  owner."  Am.  A  Bug.  Sacy. 
TOL  18,  p.  4S0. 

[2]  When  a  prosecution  la  predicated  upon 
section  2600,  to  auiqport  a  conviction,  the  own- 
ership of  the  animals  stoloi  must  be  alleged 
and  proved,  and  it  Is  necessary  to  allege  and 
prove  a  felonious  Intent  on  Uie  part  of  the 
taker  to  deprive  tbe  owner  fliereof  and  to 
convert  tbe  same  to  hla  (the  taker's)  own  use, 
which  Bpeq^c  proof  Is  not  necessary  to  sup- 
port a  conviction  under  the  general  larceny 
statnta  That  was  done  in  this  case.  The 
aUegation  of  value  In  the  information  Is  not 
material,  and  may  be  rejected  as  mere  sur- 
plusage, which  does  no  harm.  But  one  of- 
fmae— ttie  larceny  of  live  atodt,  as  defined 
by  section  2606—18  diarged  In  the  informa- 
tion, and  the  objection  to  the  verdict  on  the 
ground  that  It  Is  too  general  Is  not  well  taken. 

It  la  also  urged  that  the  Judgment  Is  insuf- 
ficient, in  that  it  does  not  show  that  the  de- 
fendant was  Informed  by  the  court,  or  by  the 
clerk  under  Its  direction,  of  the  nature  of  the 
Information,  and  his  plea  and  the  verdict 
thereon,  as  required  by  statnte,  and  that  the 
Judgment  Is  insufficient,  In  that  it  shows  the 
court  adjudged  the  defendant  guilty  of  grand 
larceny;  five  years*  Imprisonment  being  the 
maximum  punishment  for  this  offense.  Sec- 
tion 6910,  Snyder's  St,  provides:  "When  the 
defendant  appeara  for  Judgment,  he  must 
be  Informed  by  the  court,  or  by  the  clerk  un- 
der its  direction,  of  the  nature  of  the  Indict- 
ment, and  his  plea  and  the  verdict,  If  any 
thereon."  The  record  in  this  cause  does  not 
contain  the  Instructions  given,  and  is  other- 
wise Incomplete.  Upon  this  record  we  are 
unable  to  determine  whether  or  not  this  re- 
quirement of  the  statute  was  complied  with. 
We  will  not  presume  that  it  was  not  done. 
There  was  no  objection  made  or  exception 
taken  In  the  court  below  to  the  proceedings 
had.  All  presumptions  favor  the  regularity 
of  the  proceedings  before  the  trial  court  We 
find  that  the  Judgment  recites  that,  "upon 
the  verdict  of  the'  Jury  heretofore  returned 
and  entered,  finding  the  defendant  guHty  of 
grand  larceny  and  assessing  hla  pimlshment 
at  imprisonment  in  the  state  penitentiary  for 
a  term  of  eig^t  years."  It  is  evident  that  this 
was  merely  a  clerical  mistake  In  designating 
the  diaracter  of  tha  larceny;  the  Jury  having 


found  the  defendant  guilty  as  charged  in  ths 
Information,  which  offense  was  the  larceny 
of  live  stock.  No  particular  form  of  words 
Is  prescribed  by  our  criminal  procedure  in 
pronouncing  and  entering  a  Judgment  of  con- 
viction in  a  criminal  case. 

Section  6911  provides  that  defendant  may 
show  cause  against  Judgment  Section  6912 
provides:  "If  not  sufficient  cause  be  alleged 
or  appear  to  the  court  why  Judgment  shall 
not  be  pronounced  It  must  thereupon  be  r^- 
dered."  Section  6919  provides:  "When  Judg- 
ment upon  a  conviction  Is  rendered,  the  clerk 
must  enter  the  same  upon  the  minutes,  stat- 
ing briefly  the  offense  for  which  the  convic- 
tion baa  been  had,  and  must  immediately 
annex  together  and  file  the  following  papers, 
which  consUtute  a  record  of  the  action:  lat 
The  Indictment  (or  Information)  and  a  copy 
of  the  minutes  of  the  plea  or  demurrer.  2nd. 
A  copy  of  the  minutes  of  the  trial.  3rd.  The 
charges  given  or  refused,  and  the  Indorse- 
ments, If  any,  thereon;  and,  4th.  A  copy  of 
the  Judgment"  That  statute  expressly  de 
dares  this  to  be  the  record  of  the  action,  and 
this  la  the  record  which  would  have  to  be 
produced  in  support  of  a  plea  of  former  Jeop- 
ardy, and.  If  Oils  record  furnishes  facts  suf- 
ficient to  protect  the  deftodant  against  an- 
other prosecntion  for  the  same  offense  it  can- 
not in  reason  be  claimed  that  the  record  Is 
defective  in  any  matter  of  substance^  Sec- 
tion 6857  provides:  "On  an  appeal  tbe  court 
must  give  Judgment  wlUiout  regard  to  techni- 
cal errors  or  defects  or  to  exertions  which 
do  not  affect  the  substantial  rii^ts  of  tba 
parties." 

The  words  "grand  larceny,'*  mirtakenlj 
used  in  entering  Judgment,  coiUd  not  In  any 
way  have  misled  or  injured  the  defendant 
The  information,  plea,  mlnntes  of  tiie  trial, 
verdict,  and  Judgment  taken  tog^her  for- 
nlsb  the  defendant  complete  prote^ion  against 
another  prosecution  for  the  same  offense; 
and,  while  this  mistake  does  not  affect  any 
of  the  substantial  rights  of  the  defendant 
under  the  power  granted  to  this  court  by 
section  eOSS,  Snyder's  fit,  wbidi  provides, 
"The  appellate  court  may  reverse,  affirm  or 
modify  the  Judgment  appealed  from,"  the 
judgment  appealed  from  will  be  reformed 
and  modified  by  striking  out  the  word  "grand" 
before  "larceny,"  and  adding  the  worda  '*vt 
live  stock"  after  the  word  "larceny,"  making 
the  recital  read,  "finding  the  defendant  gull* 
ty  of  larceny  of  live  stock,"  as  ciiarged  in  the 
Information. 

Finding  no  substantial  errors  in  the  record, 
the  Judgment  of  the  district  court  of  Wag- 
oner county,  as  modified,  is  hereby  affirmed. 

FmtBIAN,  P.  J.,  and  ABMSTBONO,  J, 
concur. 
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ICBUiT  T.  STATBl 

OUHIIIAL  Law  (I  919*)— IHPBOFKV  Abbtthknt 
OF  PB08ROUTING  ATTOBNET  —  OOMMIHT  ON 

Accused's  Fazlvu  to  TEmn. 

Oomp.  LawB  1909,  |  6833,  provldinc  that 
commeDt  bj  counsel  m  the  fauox*  of  accoBed 
to  testify  uall  be  (lonnd  for  new  trial,  U  man- 
datory ;  ud  where  tlw  proiecntbiK  attorney, 
in  torn  arguinent  ob  the  nitfits,  commenta  oa  ac- 
cnaed's  filluro  to  teatl^,  a  new  trial  moit  be 
(ranted. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
lAw,  Gent  Dif.  H  2197-2201;  Dec.  Dig.  % 
«19.*J 

Appeal  from  McGIain  County  Court;  E.  E. 
Olasco,  .fudge- 

A.  G.  Kelly  was  conrlcted  of  having  pos- 
session of  Intoxicating  llqnora  with  the  un- 
lawful Intent  to  sell  the  same,  and  he  ap- 
peals.   Beversed  and  remanded. 

W.  H.  Woods,  for  plainUS  In  error.  Smith 
0.  Bfatson,  Asst  Atty.  Got,  for  the  State. 

VSSR  CURIAAf.  IWntlff  In  error  was 
convicted  of  the  crime  of  having  posaeaslon 
of  IntfHdcating  Uqnors  with  the  unlawful  in- 
tent to  Bdl  the  samOb  and  was  saitenced  to  be 
confined  In  the  county  jail  for  a  period  of 
90  days  and  pay  a  flue  of  |2QOs.  Judgment 
and  aentenoa  was  entered  on  January  24, 
IftlOb  An  appeal  was  taken  by  filing  in  this 
court  an  May  8*  19K^  a  petition  In  error 
with  case-made. 

Of  tbe  varloiu  astignmatts  of  error  it  Is 
necessary  to  consider  <mly  one,  as  upon  that 
the  detfiodant  Is  entitled  to  a  new  trlaL  It 
ivpears  .from  the  record  that  the  defendant 
did  not  testify  on  his  own  behalf,  and  one 
of  the  fTonnds  of  the  motion  for  a  new  trial 
was:  "Because  of  the  misconduct  of  the 
county  attomv,  over  the  objection  of  the 
dtfendantt  in  commenting  upon  defendant's 
failure  to  request  to  become  a  witness  on  hla 
own  b^alf."  And  for  this  reason  It  is  as- 
signed as  error  that  the  trial  court  erred  In 
refusing  to  grant  a  new  trial.  The  record 
shows  that  the  language  used  was  clearly  a 
comment  on  defendant's  failure  to  testify  in 
his  own  behalf.  Our  statute  expressly  for^ 
bids  a  reference  to  the  fact  that  the  defend- 
ant failed  to  testify  on  his  own  behalf.  Sec- 
tion 6833,  Snyder's  fits.,  provides:  "In  the 
trial  of  all  Indictments,  informations,  com- 
plaints and  other  proceedings  against  persons 
charged  with  the  commission  of  a  crime,  of- 
feises  and  misdemeanors  before  any  court  or 
committing  magistrate  in  this  state,  the  per- 
son charged  shall  at  hla  own  request,  but  not 
ottrerwlse,  be  a  competent  witness,  and  his 
failure  to  make  such  request  shall  not  create 
any  presumption  against  him  nor  be  motion- 
ed on  the  trial,  If  commented  upon  by  coun- 
sel It  shall  be  ground  for  a  new  trial." 

Tills  provision  of  criminal  procedure  is 


mandatory^  and  it  is  not  viUiln  the  discre- 
tion of  the  trial  eonrt  to  refuse  to  grant  a 
new  trial  upon  tlie  applicatl<m  <tf  the  de- 
fendant, where  su<!h  ramment  is  made  by 
counsel  for  the  state.  The  conunoit  was 
made  by  the  prosecuting  attorney  in  his  ar- 
gument to  the  Jury  upon  the  merits  of  the 
case.  For  this  reason  a  new  trial  must  be 
granted.  Brown  v.  State,  8  Okl.  Cr.  442»  100 
Pac.  806.  It  is  evident  that  the  comment 
was  Inadvertently  made ;  but,  whether  inten- 
tional or  inadvertent,  the  statute  Is  manda- 
tory in  requiring  that  a  new  trial  be  grant- 
ed on  the  defendant's  motion  therefor. 

For  this  reason  the  Judgment  of  the  county 
court  la  revised,  and  the  cause  remanded, 
with  direction  to  grant  a  new  triaL 


Bx  parte  8TE£]D. 

(Criminal  Court  of  Appesls  of  Oklahoma.  Sept 

^1911.) 

(ByWthut  hy  the  Court,} 

1.  B^NES  (I  11*)— Imprisonment. 

A  jndgment  of  coDvictioD  and  sentence  in 
a  crimuial  case  mtiBt  conform  to  die  pnnl^- 
ment  prescribed  and  be  enforced  in  connmnity 
with  the  statute;  and  where  a  court  In  the 
Judgment  rendered  fixed  30  days  as  the  term  of 
Imprisonment  and  assessed  a  fine  of  |S0  and 
costs,  and  ordered  dierein  that  defendant  be  re- 
leased at  the  expiration  of  the  30  days,  and 
farther  ordered  that  the  defendant  be  required 
to  pay  said  fins  and  costs  in  10  equal  install- 
ments, payable .  monthly,  held,  that  the  trial 
oourt  had  no  power  or  aathority  to  prescribe 
such  conditions,  and  that  suc^  judgment  so  im- 
posing a  fine  was  in  effect  nothing  more  than 
a  indgment  to  be  satisfied  by  execntion  Uiereon 
as  on  a  money  judgment  rendered  In  a  dvil  ao 
tlon ;  and,  further,  hiM  that,  in  default  of  such 
paymente,  the  court  had  no  power  or  jurisdic- 
tion to  issue  a  commitment  tor  failure  to  pay 
such  fine  and  eosta 

iEd.  NoU.— For  other  cases,  see  Fines,  Cent. 
S.  H  12,  IS;  Doc.  DlgTlTl.*] 

2.  Costs  (f  822*)  —  Ihpusohm but  fob  Non- 
payment. 

There  Is  no  authority  under  our  statnte  to 
imprieoQ  for  failure  to  pay  the  costs. 

[Ed.  Note.— Fm  other  cases,  see  Costs.  Cent. 
Dig.  Si  1202-1206;  Dec  Dig.  f  322.«] 

Application  of  Cicero  Steed  for  a  writ  of 
habeas  corpus.    Writ  granted. 

Henry  Bulow  and  W.  M.  Caudlll,  for  pe- 
titioner. Charles  T.  Randolph,  Asst.  Co. 
Atty.»  for  the  State. 

DOYIiE,  J.  The  petition  alleges  that  on 
May  80,  1910,  an  Information  was  filed  In 
the  superior  court  of  Custer  county,  charg- 
ing the  petlttoner  with  the  unlawful  sale  of 
one  pint  of  whisky,  to  one  John  Doe  for 
the  price  of  $1;  that  a  warrant  was  there- 
upon Issued  to  the  sheriff,  and  said  warrant 
was  served  by  arresting  petitioner  and  bring- 
ing him  before  said  court  on  the  day  It  was 
Issued.  March  28,  1911,  nearly  10  months 
later,  Judgment  was  pronounced  and  enter- 
ed on  a  plea  of  guilty,  and  petitioner  was 
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forthwith  committed  thereon.  The  judg- 
ment entered  recites:  "That  the  defendant, 
Cicero  Steed,  be  confined  In  the  county  jail 
of  Custer  county,  state  of  Oklahoma,  for  a 
period  of  30  days,  aald  sentence  to  com- 
mence at  once;  and  It  Is  further  ordwed 
that  said  defendant  be  assessed  a  fine  of 
$50  and  the  costs  of  this  prosecution.  And 
It  Is  further  ordered  that  the  defendant  here- 
in be  required,  and  Is  hereby  required,  to 
pay  said  flue  and  cost  In  10  equal  Install- 
ments, payable  monthly,  beginning  on  the 
I5th  day  of  April,  1911.  It  Is  further  or- 
dered that  the  defendant  be  released  from 
the  county  Jail  at  the  expiration  of  30  days 
upon  his  own  recognizance  until  laid  fine 
and  costs  are  paid." 

The  petition  and  reqrandent's  return  dis- 
close: That  said  petitioner  serred  the  term 
of  80  days  by  bdng  confined  In  the  county 
Jail,  and  was  tben  released  as  directed  In 
the  Judgment  and  sentence.  That  on  the 
24th  day  of  June,  1911,  the  conrt  Issued  a 
second  commitment  In  said  cause  as  follows: 
"The  State  of  Oklaboma  to  the  Sheriff  of 
Said  County— Greeting:  Whereas,  Cicero 
Steed  has  been  arrested  on  the  charge  of 
having  committed  the  crime  of  selling  in- 
toxicating liquor;  and  whereas,  the  said 
Cicero  Steed  having  been  duly  tried  and  con- 
Tlcted  and  sentenced  to  80  days'  Imprison- 
ment in  the  county  Jail  and  to  pay  a  fine  of 
(50.00  and  costs,  and  in  the  event  said  fine 
Is  not  paid  to  stand  committed  until  it  Is 
paid,  the  30-day  sentence  having  been  serv- 
ed out,  only  the  flue  and  costs  are  dne,  which 
amount  to  (60.00.  It  Is  therefore  ordered 
and  adjudged  by  this  court  that  said  Cicero 
Steed  be  committed  to  the  Jail  of  Custer 
county.  In  said  state,  and  that  you.  the  said 
shericr,  are  hereby  commanded  that  you  con- 
vey and  Imprison  said  Cicero  Steed  In  the 
said  Jail,  and  there  safely  and  securely  keep 
until  a  fine  of  (2.50  and  costs  of  suit  are 
paid— (00.00  in  all— or  he  be  discharged  by 
dne  process  of  law.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  the  seal  of 
said  superior  court  at  Clinton  this  24th  day 
of  June,  1911.  J.  W.  Lawter,  Judge  Su- 
perior Court.  Attest:  Olff  Caldwell,  Clerk. 
[Seal.]"  That  said  petitioner  was  Immedi- 
ately rearrested  and  confined  In  the  county 
Jail,  and  is  now  so  Imprisoned  on  said  sec- 
ond commitment.  It  is  further  alleged  that 
his  restraint  and  imprisonment  Is  111^1, 
for  the  reason  that  under  the  order  of  com- 
mitment Issued  upon  the  original  Judgment 
In  said  cause  he  has  fully  served  the  term 
of  imprisonment  therein  adjudged  against 
him;  that  for  this  reason  said  court  was 
without  Jurisdiction  to  Isene  aald  second 
commitment. 

[1]  The  only  question  that  Is  presented  for 
our  determination  Is:  Has  that  part  of  the 
Judgmmt  and  sentence  Imposing  Imprlson- 
meat  been  executed  and  satisfied?  Our  crim- 
inal procedure  act  provides  as  follows: 

Section  6917*  Snjder'B  Sts.:  "A  Judgment 


that  the  defendant  pay  a  fine  may  also  di- 
rect that  he  be  Imprisoned  until  the  fine  U 
satisfied,  specifying  the  extent  ef  the  Im* 
prisonment,  which  cannot  exceed  one  day  for 
every  two  dollars  of  the  fine." 

Section  6018:  *'A  Judgment  that  the  de- 
fendant pay  a  fine  constitutes  a  Uoi,  also, 
In  like  manner  as  a  Judgment  roidered  for 
mon^  rendered  In  a  civil  action.** 

Section  6921:  "If  the  Judgment  Is  for  a 
fine  alone,  execution  may  issue  thereon  u 
on  a  Judgment  In  civil  action." 

Section  6922:  "If  the  Judgmoit  be  impris- 
onment, or  fine  and  Imprisonment  until  sudi 
fine  be  paid,  the  defendant  must  forthwith 
be  committed  to  the  custody  of  the  i^per 
officer,  and  by  him  detained  until  the  Judg- 
ment be  complied  with." 

The  only  Judgment  of  Imprisonment  ren- 
dered by  the  court  in  this  case  was  that 
the  defendant  be  confined  for  30  days  In  the 
county  Jail,  and  It  was  therein  ordered  tbat 
he  be  then  discharged.  Sections  6917  and 
6918,  supra,  are  cumulative.  If  the  court 
adjudge  Imprisonment  until  the  fine  is  satis- 
fied, the  Judgment  must  specify  the  extent 
of  the  imprisonment,  which  cannot  exceed 
one  day  for  every  (2  of  the  fine^  and  the 
defendant  must  forthwith  be  committed  aa> 
less  the  judgment  and  aentoioe  Is  stayed  i> 
provided  by  law. 

Where  a  Judgment  of  imprisonment  Is  not 
stayed  as  provided  by  law,  and  the  defend- 
ant has  not  served  his  smtence  and  is  at 
liberty,  be  may  be  arrested  as  an  escape  and 
ordered  Into  custody  upon  the  unexpired 
Judgment  Bx  parte  Eldrldge,  3  Okl.  Or.  4^, 
106  Pac.  980,  27  L.  R.  A.  (N.  S.)  625;  EX 
parte  Alexander,  5  Okl.  Cr.  186,  113  Pac.  993. 
Tbat  Is  not  this  case.  The  court  was  with- 
out authority  to  adjudge  that  the  fine  Im- 
posed should  be  paid  by  Installments,  and 
was  therefore  without  Jurisdiction  to  Issue 
said  second  commltmoit  In  default  of  sach 
payments.  Ex  parte  Clendennlng,  1  Okl. 
Cr.  227,  07  Pac.  650,  19  L.  R.  A.  <N.  S.)  IWl. 

[2]  There  is  no  authority  under  our  stat- 
utes to  Imprison  for  failure  to  pay  the  costs. 
In  re  Jake  Harry,  6  Okl.  Cr.  — ,  117  Pac. 
726.  However,  the  petitions  could  not  be 
discharged  If  a  proper  Ju^ment  provided 
that  he  should  be  Imprisoned  until  the  fine 
was  paid,  specifying  the  extmt  of  the  Im- 
prisonment 

The  Judgment  of  conviction  and  sentmce 
tn  a  <ffluilnal  case  must  conform  to  the  pun- 
ishment prescribed,  and  be  enforced  In  con- 
formity with  the  Btatnte;  and  the  court  here 
had  no  power  or  authority  to  prescribe  con- 
ditions outside  the  statute.  The  Judgment 
of  the  lower  court  Imposing  a  fine  as  shown 
by  the  petition,  and  the  return  thereto,  was 
In  effect  nothing  more  than  a  dvU  Judg- 
ment to  be  satisfied  by  ^ecutlon  as  on  a 
Judgment  In  a  civil  action.  Ex  parte  Boi- 
ler, 3  Okl.  Cr.  884,  106  Pac.  S4&  For  thla 
reason  the  court  wu  wlthont  JnrisdicttOD  to 
lasne  >ald  Monid  commltiiMititi 
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Petitioner  baTliig  serred  the  term  of  Im- 
prlBonmait  epedfled  In  the  Judgment,  the 
writ  Is  allowed,  and  petitioner  discharged. 


rURMAN,  P.  3^ 
concur. 


and  ABMSTBONO,  J.. 


O^NBIL  T.  FIRST  NAT.  BANK  OF  BH^Ii- 

IN6S  et  mL 
(Sapreme  Omrt  of  Montana.    Oct  8.  1011-) 

1.  APPBJU.  AMD  Bbbob  (|  lOOl*)  —  E«tibw— 
FlITDinOS  BT  JUBT. 

An  acticm  by  an  executor  to  recover  the 
proceeds  of  cernficatea  of  deposit,  which  de- 
fendant claimed  be  held  by  sift  from  decedent, 
preemted  only  legal,  not  equitable,  issues,  and 
was  therefore  to  be  reviewed  under  the  rule  that 
the  findings  of  the  jury  must  stand  if  an/  sub- 
■tantial  support  for  It  is  found  in  the  evidence. 

[Bd.  Note.— For  o^r  cassi,  see  Appeal  and 
Brxor;  Cent.  Dig.  H  8922,  88S»-S8B4;  Dec 
Dig.  i  MOl.*] 

2.  GIFT8  (i  4*)— ^'Gnr  Iwrn  Viiroe"— What 
GoNSTmrns. 

Under  Rev.  Codes,  J  4835,  definlnsr  a  gift 
as  a  transfer  of  persooll  property,  made  vol- 
untarily and  without  consideration,  to  consti- 
tute a  eift  inter  vivos,  the  donor  must  volun- 
tarily deliver  the  subject  of  the  gift  to  tbe 
donee  with  thp  present  intention  to  vest  the  le- 
gal title  in  Uie  donee,  who  must  accept  the  same ; 
the  essential  elements  being  tbe  delivery,  the 
acctMnpanying  intent,  and  acceptance  by  the 
donee,  the  gift  being  without  condition  and  at 
once  irrevocaUe. 

[Ed.  Note.— For  other  eases,  see  Gifts,  Cent. 
Dig.  »  8,  17:  Dec.  Dig.  I  4> 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3084-3087,  3091-3093;  voL  8.  pp. 
7670,  7671.] 

S.  OlFES  Jl  68*)  — **OlFT  Oausa  MoBTie"  — 

What  Cohbtitdth. 

Under  Eev.  Codes,  |  4688,  defining  a  gift 
in  view  ol  death  as  one  made  in  contemplation, 
fear,  or  peril  of  death,  and  with  Intent  that  it 
Btiall  take  effect  only  in  case  of  the  death  of  tbe 
giver,  a  gift  causa  mortis  must  he  made  in  con- 
templation, fear,  or  peril  of  deatb^  the  donor 
must  die  of  the  illness  or  peril  which  he  then 
fears  or  contemplates,  and  delivery  must  be 
made  with  the  intent  that  title  shall  vest  only 
in  case  of  death. 

[Ed.  Notew— For  other  oases,  see  Gifts,  Cent. 
Dig.  I  104;  Dec.  Dig.  }  SS.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  4,  pp.  8037-8091 ;  vol.  8,  p.  7670.] 

4.  GiTTs  (I  82*>— Causa  Mobtis— Etidbnck. 

Evidence  held  to  sustain  a  verdict  finding 
against  the  validity  of  an  alleged  gift  of  certain 
certificates  of  deposit  by  decedent  to  defendant 
causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  IS  164.  165 ;  Dec  Dig.  %  82.*] 

8.  GlFTB  (I  63%,*  New,  Vol,  12,  Key  No. 
Series)  —  Causa  Mobtib — Vauditt— what 
Law  Govbbhs. 

The  validity  of  a  gift  cansa  mortis  Is  de- 
termined by  tlie  law  of  place  where  it  is 
made,  without  reference  to  the  domicile  of  the 
donor. 

Appeal  from  IMstrlct  Court,  Tellowstone 
Coaats;  Sidney  Sanner,  Judge. 

Action  hy  Edward  O'Nell,  as  executor  of 
John  O'Neil.  deceaeed,  against  the  First  Na* 


tlonal  Bank  ot  BllIlngB  and  others  to  recorer 
the  proceeds  of  ourtifleates  of  dcfraslt  De- 
fendant banks,  having  disclaimed  any  intw- 
eet  in  tbe  fund,  paid  the  mon^  Into  court, 
and  James  O'Nell  alone  defoided.  From  a 
judgment  In  (evor  of  plaintUt.  James  O'Neil 
appeals.  Affirmed. 

J.  R.  Donofaue,  James  A.  Walsh,  and  R.  B. 
Noyes,  for  appellant  C.  0.  Hurler  and  Geo. 
W.  Farr,  for  respondent 

BRANTLT.  a  X  John  O'Nell  died  at 
Glendive,  Dawson  county,  Mont.,  on  Septem- 
ber 22,  1906*  at  the  age  of  68  years.  He  had 
ndtlier  wife  nor  children.  He  left  a  will 
dated  August  12,  1908.  designating  the  plain* 
tur,  a  brother,  as  bis  executor.  By  order 
of  the  district  court  in  and  for  Damon 
county,  made  on  March  31, 1910,  the  will  was 
admitted  to  probate,  and  Uie  plaintiff,  having 
qualified  as  executor,  entered  upon  the  dis- 
diarge  of  his  duties.  Prior  to  bis  death  the 
deceased  bad  made  deposits  in  different 
amounts  with  the  defendant  banking  institu- 
tions, which  were  evidenced  by  certificates 
payable  to  himself,  and  amounting  In  the 
aggregate  to  about  $12,000.  The  deceased 
was  a  resident  of  tbe  city  of  Helena,  Mont, 
but  the  will  was  executed  at  Glendlve,  where 
he  had  stopped  to  visit  tbe  plaintiff  and  his 
family  while  on  bis  way  to  Rochester,  Minn., 
to  secure  special  medical  treatment,  havin^E 
for  some  time  theretofore  been  In  failing 
health.  On  August  20th  be  telegraphed  to 
the  defradant,  James  O'Neil,  who  resided 
at  Hudson,  Wis.,  to  meet  him  in  St.  Paul, 
Minn.,  to  accompany  him  to  Rochester.  The 
two  met  in  St  Paol  on  August  21st  end 
proceeded  at  once  to  Rochester.  They  re- 
mained there  together  at  a  liotel  until  Au- 
gust 24tli,  when  James  returned  to  bis  Iwme. 
In  tbe  meantime  tbe  deceased  was  under 
treatment  by  liis  physician  preparatory  to' 
undergoing  a  surgical  operation  wtildi  it 
was  tboi^t  would  protnbly  aid  bis  restora- 
tion to  health.  For  safe*keepli^,  be  put  into 
tbe  bands  of  one  BMdell,  the  proprietor  of 
the  hotel,  bis  watdi  and  a  wallet  containing 
the  certificates  of  deposit  mentioned,  togeth- 
er with  other  papers.  On  September  6th 
James  O'Nell  returned  to  Rochester,  having 
been  Informed  by  the  deceased  by  telegram 
that  the  operation  would  be  performed  within 
two  days.  On  the  next  day,  and  before  going 
to  the  hospital  to  undergo  the  operation,  the 
deceased  obtained  tbe  watdi  and  wallet  from 
Fridell,  and  handed  them  to  bis  brother.  The 
certificates  were  not  Indorsed.  The  opera- 
tion was  performed  on  September  8th.  James 
remained  at  Rochester,  spending  a  part  of 
each  day  with  the  deceased  at  the  hospital, 
until  September  10th.  On  that  day  he  went 
to  his  home,  taking  the  wallet  and  Its  con- 
tents with  him.  He  did  not  thereafter  return 
to  Rochester  to  see  the  deceased.  After  four 
or  five  days  the  deceased,  bavliv  surrlved 
the  operation,  though  still  weak  from  ttie 
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effect!  of  It  and  Us  lllnees,  returned  to  the 
taoteI»  and  remained  there  nntii  September 
18tb,  when  he  lef^  retarning  to  Olendlve,  the 
home  of  plaintiff,  whne  he  remained  antU 
his  death.  He  was  accompanied  hy  a  son  of 
plaintiff,  whom  he  had  snmrnoned  from  Glen- 
dlve  by  telegram  to  come  to  Rochester  to  at- 
tend him.  Separate  actions  were  brought 
by  the  plaintiff,  aa  execator,  against  each  of 
the  bonks  to  recover  the  amounts  of  the  dif- 
ferent deposits  as  assets  belonging  to  his  tes- 
tator's estate.  James  O'Nell  was  made  de- 
fendant In  all  of  them.  The  action  against 
the  Cruse  Savings  Bank  was  originally 
brought  in  Lewis  and  Clark  county.  The  oth- 
ers were  brought  In  Zellowstone  county,  the 
place  at  which  the  defendant  InstltntionB, 
other  than  the  Cmse  SavUgs  Bank,  are  do- 
ing buslnees.  The  first  was  by  agreement  of 
the  parties  tranaferred  to  Yellowstone  county, 
whereupon  all  of  them  were  ocmsoUdated  and 
tiled  as  one.  Dlsdalming  any  interest  In  the 
deposits,  tiie  defendant  ban^  were  permitted 
to  pay  into  court  tbe  amounts  due  from  them, 
respectively.  James  O'Nell  alone  answered. 
As  a  defense  he  allied,  in  substance,  that, 
after  the  execution  of  his  will  and  during 
the  month  of  Septonber,  the  decouwd  was 
suffering  from  a  dangerous  Illness;  that,  In 
the  hope  of  obtaining  relief,  he  was  about  to 
undergo  a  surgical  operation;  that  prior  to 
undergoing  the  operatton.  being  aware  of  the 
attendant  danger  and  aptHrehenslTe  that 
death  might  result  from  his  illness  and  the 
operation,  the  deceased  gave  to  the  defend- 
ant James  O'Nell.  the  certiflcatea  of  deposit 
held  by  him;  that  immediately  thereafter  the 
deceased  submitted  to  the  operation;  that  he 
subseauently,  on  September  22d,  died  of  bis 
Illness,  and  that  tbe  defendant^  having  ac- 
cepted the  ^ft  of  the  certlflcates,  thereby 
became  the  owner  ot  them  and  the  amounts 
due  upon  them.  The  Issues  made  upon  these 
allegations  by  the  r^ly  of  the  plaintiff  were 
found  Irr  the  Jury  by  a  general  verdict  in 
favor  of  the  plaintiff.  Judgment  was  render- 
ed against  each  of  the  hanks  for  the  re- 
spectlce  amoohts  due  from  them,  and  against 
James  O'Nell  for  the  costs  of  the  actions. 
This  defendant  has  appealed  from  the  Judg- 
ment and  an  order  denying  his  motion  for  a 
new  trial. 

[1]  Some  contention  Is  made  by  counsel 
upon  the  question  whether  these  actions  are 
at  law  or  in  equity;  the  appellant  contending 
that  they  are  In  equity,  and  hence  that  this 
court  should  examine  the  record  and  deter- 
mine the  questions  of  fact  and  law  arising 
thereon,  und^  the  provisions  of  the  Code  ap- 
plicable to  such  cases.  Rev.  Codes,  S  6253. 
We  are  Inclined  to  the  view  that  the  plead- 
Ings  present  strictly  legal  Issues  only,  and 
that,  under  the  rule  so  often  stated  by  this 
court,  tbe  finding  of  the  jury  must  stand  If 
any  substantial  support  for  it  la  found  in  the 
evidence.  But  assuming  that  the  position 
taken  by  counsel  for  appellant  is  correct,  and 
giving  him  the  benefit  of  the  more  liberal 


mode  of  review  prescribed  by  the  statute  as 
it  has  heretofore  been'  construed  and  applied 
(Bordeaux  v.  Bordeaux,  82  Hont  16S,  80  Pac 
6;"  Binlen  v.  Helnze,  82  Hont  8T7,  80  Paa 
918 ;  Pew  v.  Johnson.  85  Mont.  ITS,  88  Pac. 
770,  119  Am.  St.  R^.  852;  Delmoe  r.  Long, 
35  Mont  189,  88  Pac.  778),  we  are  neverthe- 
less of  the  opinion  that  the  contention,  which 
Is  the  principal  one  made  1^  appelant,  that 
the  evidoijoe  is  InsulBi^ait  to  JnstUy  the 
finding  of  tbe  Jury  must  be  overruled. 

The  statute  defines  a  gift  as  a  ''transfer  of 
personal  property,  made  volnntarily,  and 
without  consideration."  Ser.  Codes,  f  463S. 
It  defines  a  "gift  causa  mortis,"  or  one  made 
in  view  of  death,  as  follows:  "A  gift  In  view 
of  death  is  one  which  Is  made  In  contempla* 
tion,  fear,  or  peril  of  death,  and  with  intent 
that  it  shall  take  effect  only  in  case  of  tbe 
death  of  the  giver."  Section  4688.  To  ook- 
stitute  a  gift  Inter  tIvos.  within  the  statute, 
the  donor  must  vtduntarlly  deliver  the  sub- 
ject of  the  gift  to  the  donee  with  the  present 
Intention  to  vest  the  legal  title  Id  the  douee, 
who  must  accept  It  The  essential  eienmts 
are,  therefore,  the  AiItot,  the  accompany- 
ing intent  and  acceptance  by  the  donee. 
Such  a  gift  is  made  without  eondiOon,  and 
becomes  at  once  irreroaAlft.   A  gift  oausa 
mortis  Is  subject  to  the  conditions:   <1)  It 
must  be  made  In  contemplatiffin,  fear,  or  vet- 
11  of  deatlL   ^  The  donor  must  die  c»t  tbe 
Illness  or  peril  which  he  then  feaia  or  con- 
templates.  C9)        delivery  must  be  made 
with  the  hitent  that  titie  shall  vest  only  la 
ease  of  death.    While  there  la  some  con- 
flict in  the  authorlUee  uprai  the  question 
whether  tbe  titie  vesta  upon  delinry,  subject 
to  be  defeated  by  the  recovery  of  the  dtmor, 
or  vests  only  upon  tile  death,  they  unlfbnnly 
agree  that  all  these  elements  must  concur 
to  render  the  gift  ^ective.  L^sihi  v.  Davis, 
17  Mont  220.  42  Pac.  775,  SI  L.  B.  A  429; 
Daniel  v.  Smith,  64  GaL  848,  SO  Pa&  075; 
ZeUer  v.  Jordan,  105  OaL  14S,  38  FaC:  610: 
Williams  T.  Qnlle,  117  N.  Y.  848,  22  N.  K 
1071.  6  L.  R.  A.  866;  Bidden  T.  Thrall,  12S  N. 
T.  672.  26  N.  B.  627,  U  L.  R.  A.  684.  21  Am. 
St  Rep.  758;  Allen  t.  AUen.  76  Minn.  116,  TT 
N.  W.  667,  74  Am.  St  Rep.  442 ;  Varley  v. 
Sims,  100  Minn.  881.  Ill  N.  W.  209,  8  U  R. 
A.  (N.  a)  828. 117  Am.  St  Rep.  6»4;  Courier 
V.  Llnsenblgler,  51  Pa.  846;  Bluo  v.  Coch- 
rane, 71  N.  H.  586.  53  AU.  1028;  Larrabee 
v.  Hascall.  88  Me.  611.  84  Ati.  408,  61  Am. 
St  Rep.  440;  8  Redfield  on  Wills,  pp.  834, 
326;  Thornton  oa  Gifts,  {  25  et  seq.;  1 
Williams  on  Oxecators.  887;  20  Grc  123a 
Hence  tbe  statute,  though  in  theory  it  mskes 
the  vestlture  of  titie  d^>endent  upon  Qu 
death  of  the  donor,  embodies  the  conunon- 
law  definition  recognized  by  the  courts  gen- 
erally. 

[4]  Counsel  devote  much  of  their  argnmcDt 
to  tbe  question  whether  the  evidence  jastUei 
the  conclusion  that  the  deceased  wu  mored 
to  make  the  gift  of  tiie  certificates  to  hd 
brother,  because,  weakened  as  ha  was  Iv  ^ 
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exlstliig  lllnefis,  he  feared  that  he  would  die 
under  the  operation,  or  whether  he  was  ap- 
prehensive that  he  would  eTentually  die  of 
bis  Illness,  even  though  he  might  surrlTe  the 
operation.  As  we  view  the  evidence,  it  is  not 
of  moment  what  his  apprehension  was.  As 
appears  from  the  instructions  submitted  to 
the  Jury,  the  court  proceeded  np<»t  the  the- 
ory, which  is  correct,  that  the  burden  was 
upon  defendant  to  establish  his  claim.  This 
required  him  to  show,  not  only  that  the  de- 
livery to  him  by  decieased  was  Induced  by 
fear  of  approaching  dissolution,  but  also 
that  the  Intentlw  was  to  vest  title  in  the  de- 
fendant in  case  death  occurred  as  he  then 
feared.  In  other  words,  it  was  a  question 
upon  the  evidence  wheth^  the  deceased  in- 
tended the  delivery  of  the  wallet  and  watch 
as  a  gift  or  merely  as  a  deposit  for  safe- 
keeping. The  solution  of  this  question,  de- 
pending as  it  did  upon  the  credibility  of  tbe 
witnesses  as  to  what  transpired  at  the  time 
the  delivery  was  made,  was  exclusively  with- 
in the  province  of  the  trial  court.  A  brief 
reference  to  some  of  the  salient  points  In 
tbe  evidence  will  be  snffldent  to  demonstrate 
that  Its  conduaion  ought  not  to  be  disturbed. 

The  defendant  ttstlfled:  "In  the  hotel  we 
came  downstairs,  me  and  John,  and  me  and 
John  went  to  the  office,  and  be  asked  the 
hotel  man  to  telephone  (or  a  hack  and  look 
up  his  bill — he  was  going  to  the  hospital. 
So  the  hotel  man  telephoned  for  a  hack 
and  looked  up  his  bUl,  and  In  a  minute  tbe 
hack  got  there,  so  John  paid  his  bill,  and 
Mr.  Frld^  says:  'John,  when  you  get  well 
and  BO  you  will  be  able  to  leave  the  hospital, 
t  would  like  to  have  you  come  back  and 
stay  with  us.'  John  says:  'I  dont  bellere 
I  will  be  able  to  come  back.*  So  be  aays 
to  Mr.  Frldell:  *I  have  got  some  papers  and 
a  watch  In  yonr  safft.  Will  you  Idease  give 
them  to  me?*  Mr.  Frlddl  opened  the  safe, 
unlocked,  and  handed  the  papers  and  watch 
to  John,  and  John  tarns  around  to  me — 
Q.  What  did  John  say  when —  A  John  said: 
'James,  I  don't  believe  I  will  ever  get  well. 
I  am  afraid  I  am  going  to  di&  Here  is 
some  certlflcatea  of  deposit  and  my  watch. 
Ton  take  them  and  ke^  them,  and,  If  I  dl^ 
they  are  yours.'  Q.  How  long  dUd  yon  re- 
main In  Rochester  after  the  operation  was 
performed  on.  John?  A.  I  sti^ed  nntll  Sep- 
tember 10th.  Q.  September  30th?  A  Tes, 
sir.  The  operation  was  pertonned  the  8th. 
Q.  On  the  8th?  A  Tee,  sir.  Q.  Where  did 
yon  then  go?  A  Went  back  to  tbe  hotel. 
Z  went  Bp  every  mining;  bad  two  hours 
in  the  formoon  and  three  faonrs  In  the  aftor- 
noon.  I  would  go  up  thne,  and  sit  ther&  Q. 
After  you  left  the  hotel  on  the  10th,  where 
did  yon  go?  A  I  wmt  home;  I  was  alxk 
myself.  That  la  why  I  went  homa  I  got 
the  dysentery  and  I  wait  home.  Q.  Did 
yon  afterwards  go  back?  A  I  Intended  to 
go  back  the  next  Saturday;  bat  in  the  mean- 
time I  got  a  letter  £rom  my  nephew,  John 
O'NeO."    This  letter  conv^ed  to  him  the 


Information  that  the  deceased  would  leave 
St  Paul  on  September  18th  on  his  way  to 
Glendive.  Though  def«idant'B  home  was 
only  18  miles  from  St  Panl,  he  did  not  go 
to  meet  deceased. 

Frldell  testified:  "John  and  James  came 
down  in  tbe  afternoon,  and  John  says,  'Or- 
der me  a  hack  and  lo<&  up  my  bill,*  and  he 
paid  his  biU,  $9.60,  I  think  it  was.  •  •  * 
He  said:  'I  hardly  tMnk  I  will  pull  through, 
but.  If  I  do,  I  will  be  glad  to  come  back.' 
Q.  What  else?  A.  He  asked  for  his  papers 
and  watch,  package  of  papers  and  watch, 
and  I  unlocked  the  safe  and  handed  blm  his 
papers  and  watch.  Q.  Handed  him  this 
pocketbook?  A.  Yes,  sir;  and  a  watch. 
*  •  •  Q.  And  were  the  certificates  in  this 
pocketbook  that  you  had  seen  previously? 
A.  Yes,  sir.  Q.  What  did  John  do  with 
them,  and  what  did  be  say?  A.  He  turned 
to  hlB  brothei^  Q.  What  brother?  A 
James  O'Neil;  and  he  said;  'James,  I  don't 
believe  I  will  ever  get  well.  Here  is  some 
certificates  and  my  watch.  Ton  take  them 
and  keep  them.  If  I  die,  they  are  yours.* 
He  then  felt  that  bis  Montana  people— he 
said :  That  old  stiff  out  in  Montana  has  hta 
mitt  out  for  everything.  He  would  not  do  a 
hand's  tnm  without  he  expected  money.'  Q. 
What  did  James  do?  A  James  put  the  cer- 
tificates in  his  pocket  Q.  When  yon  say 
'certificates'  what  do  you  mean?  A  The 
watch  and  the  pocketbook." 

If  theee  statements  stood  alone  and  were 
not  impeached  by  direct  contradiction  or  by 
circumstances,  it  might  well  be  argued  that 
the  finding  of  the  Jury  was  contrary  to  the 
evidence,  for  there  Is  nothing  inherently 
improbable  In  them.  But,  when  they  are 
welded  in  the  light  of  the  circumstances 
as  they  existed,  the  character  and  disposi- 
tion of  the  deceased,  and  the  subsequent 
conduct  of  the  defendant  and  his  witness 
Frldell,  the  tmth  of  them  Is  open  to  serloua 
question.  John  O'Neil,  It  appears,  was  very 
adverse  to  contracting  indebtedness,  and  was 
habitually  prompt  in  the  payment  of  his 
obligations.  There  Is  some  testimony  that 
when  he  went  to  Bochester,  he  bad  in  his 
wallet  several  hundred  dollars  In  currency, 
besides  the  certificates.  What  became  of  the 
currency  it  Is  not  Important  now  to  inquire. 
When  bis  nephew  reached  him  In  Bodiester 
In  response  to  bis  telegram,  he  was  wholly 
without  funds,  and  It  was  necessary  for  the 
neiAew  to  obtain  them  frran  home  to  pay 
the  hotel  bill  and  railroad  fare.  The  hospi- 
tal and  surgeon*s  bills  were  lett  unpaid. 
If  James  O'Netl's  story  Is  true,  he  accepted 
as  a  gift  from  his  brother  all  the  funds  he 
had  to  bear  his  expenses,  and  after  a  day  or 
two  returned  to  his  bome^  leaving  his  broth* 
er  in  the  hospital  wholly  destitute;  He 
omitted  even  to  thank  his  brother  for  his 
goieroslty.  He  did  not  return,  though  the 
evidence  shows  that  about  the  time  the  de- 
ceased left  Bochester  on  his  return  to  Olsn- 
dive  accompanied  by  Us  n^hew  he  wtnt  to 
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deceased  a  money  order  for  Why  be  dtd 
this  tbe  evidence  does  not  disclose.  Aside 
from  this  attention,  be  seems  not  to  have 
cared  what  became  of  bts  brother.  He  whs 
preeoit  at  tbe  burial  at  Glendive.  On  the 
next  day  the  will  was  opened  and  read  In 
tbe  presence  of  plaintiff  and  the  defendant. 
Tbe  defendant  expressed  dissatisfaction  when 
he  ascertained  that  under  Its  provisions  the 
son  of  plaintiff  received  a  larg«'  share  of 
tbe  estate  than  was  given  to  bim  and  his 
two  sisters.  He  Immediately  announced  his 
intention  to  contMt  tbe  will.  The  fact  that 
he  had  the  certificates  In  his  i^ssesslon  was 
mentioned,  and  though  they  were  referred 
to  as  a  part  of  the  estate,  and  though  be 
found  fault  with  tbe  valuation  of  the  real 
property  disposed  of  by  the  will,  he  did  not 
then  claim  that  the  certificates  bad  beoi  glv- 
en  to  him  by  his  brother,  nor  did  he  there- 
after, so  far  as  the  evld«ice  discloses,  claim 
tbem  nntll  a  contest  of  the  will  Instituted  by 
him  bad  been  disposed  of.  Early  in  Janu- 
ary, 1909,  Mr.  Hurley,  one  of  connsel  for 
plaintiff,  visited  Frldell  at  Bocbeeter,  Minn^ 
to  make  inqiilry  conoemlng  the  certificates, 
lo  response  to  an  inquiry  as  to  what  was 
said  at  tbe  time  tbe  wallet  and  watch  were 
delivered  to  the  defoidant,  Frlddl  eald: 
"Tbe  day  that  John  O'NeO  went  to  tbe  boa- 
pita!  be  asked  me  for  tbe  package  of  papers, 
and  I  gave  tbem  to  John,  and  John  then 
handed  tbem  over  to  Jim."  Answering  tbe 
question  whether  the  deceased  said  anything 
about  giving  the  papers  to  his  brother,  he 
said  he  did  not  Qaestloned  further,  he  said 
that  there  was  nothiiv  said  at  tbat  time 
that  led  him  to  think  that  the  deceased  In- 
tended to  make  hia  brotbw  a  gift,  but  tbat 
be  supposed  the  papm  were  ddlvered  fer 
safe-keying  only.  He  farther  said  that  he 
did  not  hear  the  deceased  say  that  be  ex- 
pected  to  die,  or  anything  to  Indicate  that 
be  ma  laboring  under  appr^nslon  of 
death.  Subseqnaitly,  in  a  letter  to  tbe  same 
wltnesB  In  answer  to  slmUar  Inquiries  ad- 
dressed to  blm,  he  said:  "I  beard  blm  [de- 
ceased] say  tbat  they  are  yours  to  keep,  or 
words  to  that  effect"  It  appears  that  the 
tel^am  received  Iqr  the  defendant  from  de- 
ceased, Bommonlng  him  to  St  Paul,  was  the 
only  information  he  had  received  as  to  bis 
brother's  whereabonta  fbr  19  years*  There 
is  nothing  in  the  evidence  showing  that  the 
deceased  had  a  higher  r^rd  for  the  de- 
faidant  than  for  bis  other  kinsmen.  The 
deceased  was  apparently  IntelU^t,  and 
had  had  considerable  business  experience. 
He  was  able  to  attend  to  his  business  af- 
fairs notwithstanding  the  feeble  condition  of 
his  health,  and  was  not  pressed  for  time,  yet 
be  did  not  indorse  the  certificates,  though  be 
must  have  known  tbat  a  transfer  of  a  cer^ 
tificate  la  usually  made  by  Indorsement 


While  the  Indorsonait  waa  not  absolutely 
essential  to  the  validity  of  the  gift,  because 
a  delivery  of  such  an  Instrument  Is  8u& 
clent  to  traDBfer  tbe  equitable  title  (Bid- 
den T.  Thrall,  supra;  Tbomton  on  Gifts,  pik 
229,  242;  20  Oyc.  1202),  tbe  omission  of  this 
formality  was  a  fact  for  MHisIderatlon  by 
tbe  court  and  jury. 

Taking  Into  consideration  these  dream- 
stances,  together  with  the  fact  that  the  de- 
fendant was  an  Interested  partfr  and,  as  ap- 
pears from  the  evidence,  further,  tbat  Fri- 
dell  nhlblted  a  partUan  Interest  In  the  re> 
suit  of  tbe  litigation.  It  cannot  be  said  tbat 
the  Jury  or  tbe  trial  court  arbitrarily  di»> 
regarded  their  testimony,  or  that  the  con* 
elusion  reached  that  the  transactton  did  not 
amount  to  a  gift  is  unreasonable.  If  It  wa» 
not  the  Intention  of  deceased  to  make  a  gift, 
then,  as  heretofore  stated,  It  Is  not  of  mo- 
ment to  inquire  what  was  the  cause  of  his 
death. 

[5]  The  court  entertained  tbe  view  that 
the  validity  of  defendant's  claim  was  to  be 
determined  according  to  the  law  of  the  state 
of  Minnesota  relating  to  gifts  causa  mortis, 
and  Instructed  the  Jury  accordingly,  baring 
ascertained  It  from  reported  decisions  of  the 
Supreme  Court  of  that  state  which  were  In- 
troduced in  evld«ice  by  counsel  for  plain- 
tiff.   Error  is  assigned  upon  tbe  action  of 
tbe  court  In  this  behalf,  counsel  Inslstmg 
that,  though  the  case  is  one  In  equity,  tbe 
view  of  tbe  court  was  fundamentally  wrong, 
because,  since  tbe  gift  could  not  become  ef- 
fective until  tbe  death  of  deceased,  and 
since  tbe  death  occurred  In  Montana,  the  va- 
lidity of  tbe  gift  would  have  to  be  deter- 
mined by  the  law  of  this  state.  Counsel 
also  insist  tbat  the  court  erred  in  admit- 
ting In  evidence  tbe  decisions  from  tbe  state 
of  Minnesota.   The  validity  of  a  gift  causa 
mortis  Is  determined  by  tbe  law  of  tbe  place 
where  It  Is  made,  wlUiout  reference  to  tbe 
domicile  of  the  donor.    Bmery  v.  Olooch. 
S3  N.  H.  652,  4  Atl.  796y  66  Am.  Bep.  S43; 
Burt  V.  Kimbell,  5  Port  (Ala.)  187;  Tarlton 
V.  Briscoe,  4  Bibb  (Ky.)  73;  Thornton  on 
Gifts,  S  13;  20  Cyc.  1243.    But  it  Is  not 
necessary  to  inquire  whether  the  court's 
view  was  correct  or  not  Tbe  definition  of  a 
"gift  causa  mortis"  by  the  Minnesota  coart, 
as  stated  in  the  instructions  to  tbe  Jury,  is 
In  conformity  with  tbe  common  law,  whicb, 
as  has  alr^dy  beoi  pointed  out  is  onbodled 
In  our  own  statute.   Altai  v.  AUen.  supn; 
Varley  v.  Sims,  supra.   Hoice  tbe  court  did 
not  err  to  the  prejudice  of  the  d^oidant,  ei- 
ther by  pursuing  tbe  method  It  did  In  aficer- 
tainlng  the  law  of  Minnesota,  or  In  Instroet- 
ing  the  Jnry  In  accordance  wlQi  it 

The  Judgment  and  ordor  axe  afflrmed. 

Affirmed. 

SMITH  and  HOLLOW  AT,  JJ.,  coocor. 
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IfcBNANBT  T.  OITT  OF  BDTT)& 

(Snpreme  Goort  of  Hcntuu.  Oct  6,  lAU.) 

1.  Municipal  Ooepoutions  d  816*)— D«- 
FEcnvE  Sidewalks  —  Snow  and  Ick — In- 

JUUEB  TO  PEDK8TBIAK8— PUADINO— GHAB- 
AOm  OF  OBBTBUOnON. 

la  an  action  for  iojories  to  plaintiff  by 
fiilliDK  on  an  accnmulatioD  of  ice  and  snow  on 
a  sidewalk,  the  complaint  alleged  that  defend- 
ant, for  a  loag  time  prior  to  February  6,  1009, 
pennit'tt'd  water  to  overflow  the  sidewalk  at  the 
place  where  she  was  injured,  covering  a  space  of 
more  than  10  feet;  that  by  reason  of  the  over- 
flow ice  and  snow  accumulated  at  that  point 
and  foTiDed  a  smooth,  slippery,  and  slanting  sur- 
face atmut  10  feet  wide ;  that  the  ice  and  anow 
BO  formed  was  a  scarce  of  danger  to  pedestri- 
ans; and  that  during  the  time  it  existed  the 
walk  was  not  protected  hy  guards,  lights,  bar- 
lieiB,  or  signals,  etc.  Beta,  tbat  the  complaint 
efficiently  charged  anch  an  obatruction  as 
would  be  a  aooree  of  danger  to  tba  traTdlng 
public. 

[Ed.  Note.— For  other  cases,  see  Hnnicipal 
Corporations,  Cent  Dig.  ||  1711-1724;  Dec 

fi.  MONICIFAI,  GOBPOBATXOnS  d  788*)— STBEETS 
— NOTICB  or  DCFKCTS. 

Since  a  city  is  only  bound  to  exercise  or- 
dinary care  to  make  and  keep  its  streets  In  a 
Teaaonably  saffe  condition,  it  la  entitled,  after 
notice  «  a  defect  or  of  an  obstractlon  in  a 
street,  to  a  reasonable  opportnnlty  to  repair  or 
remove  the  same,  so  that,  in  order  to  hold  the 
city  liable  for  damagee  caused  by  such  defect  or 
obstruction,  it  must  appear  that  anffieient  tinw 
haa  elapaed  •Star  nonce  to  permit  the  dty  to 
act, 

[Bi.  Note.— For  other  cases,  see  Monidpat 
Corporations,  Cent.  Dig.  ||  1641-1643;  Dec. 
Dig.^  788.*] 

8.  Municipal  Cobpobationb  (|  781*)  —  Di- 

»ECTivr  STBEBT8— Notice. 

Notice  to  a  city  of  a  defect  in  a  street  nay 
be  actual  or  constructive. 

fEd.  Note. — For  other  cases,  see  Municipal 
Corpora  ti<His,  Cent  Dig.  Sf  1647-1651;  Dec. 
Dig.  S  791*i 

4.  Municipal  OoTiPOBATiONa  (|  816*)  —  De- 
TBcrnTB  STRE:ETB— INJVBIBS  TO  Pedestbians 
— Noncx  or  Defect— Puading. 

A  complaint  against  a  city  for  Injariea  on 
ft  defective  sidewalk  alleged  the  existence  of  a 
•lieet  of  smooth,  slippery,  and  slanting  ice  on 
which  plaintiff  fell ;  that  the  ice  was  caused  by 
water  permitted  to  overflow  the  sidewalk,  and 
tbat  the  overflow  had  existed  for  over  a  year; 
that  the  snow  and  Ice  formed  by  reason  of  the 
overflow  was  a  source  of  danger,  and  that  durine 
tbe  long  time  which  the  anow  and  ice  existed 
the  walk  was  not  protected ;  that  at  and  durloK 
all  the  "times  herein  mentioned"  defendant  had 
full  knowledge  of  all  the  facts  and  matters  here- 
in alleged.  Held,  that  the  extent  ot  the  period 
of  time  during  which  the  snow  and  Ice  existed 
not  having  been  alleged,  tbe  complaint  was  de- 
fective for  failure  to  show  actionaole  negligence. 

[Bd.  Note.— For  ether  caaea,  see  HnBlcipal 
Corporations,  Cent  Dig.  H  1711-1724;  Dec. 

Digrisie.*! 

5.  Municipal  Cobforations  (S  T70*>— Dk- 
vwmvB  Stbeetb— Skow  and  Ice. 

A  mnnldpality  la  not  required  under  all 
drenmstances  to  keep  the  atreeta  free  from  ac^ 
cumulations  of  Ice  and  ^ow,  but  is  only  re- 
quired to  do  so  when  they  Imperil  life  or  limb. 

[EU.  Note.— For  other  cases,  see  Munidpal 
CorporationB,  Cent  Dig.  1  1626;  Dec.  Dig.  1 
770.*] 


9.  Municipal  Oobpoutxohi  (I  S12*)— Db- 

FECTIVB  STBIBTB— IHJUBIIS  TOTxUUTfiUlH 

— NOTICB. 

Where  a  notke  to  a  dty  of  a  dahn  for  In- 
inrles  by  reason  of  an  alleged  defecUve  street 
was  signed  by  pUintifF,  "by  a  ft  K.,  her  at- 
torneys," and  on  its  face  purported  to  have 
been  given  In  her  behalf  by  the  attorneys  who 
subsequeBtiy  sued  for  her,  it  was  prima  facie 
suffident  to  show  that  the  notice  was  given  in 
her  behalf,  as  required  by  Bev.  Codes,  8  3289. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDS,  Cent  Dig.  g|  1696-1707;  Dec. 
Dig™ I  812.  •! 

Appeal  from  District  Court,  Silver  Bow 
Cotmty;  Jeremiah  J.  Lyn<^,  Judge. 

Action  by  Margaret  McEkianey  against  the 
City  of  Butte.  Judgment  for  plaintiff,  and 
defoidtaDt  appealB.  Bevmed,  with  direc- 
tions. • 

H.  Lowndes  ISavxj,  John  A  Smith,  Edwin 
M.  Lamb,  Jobn  B.  Boarman,  and  N.  A.  Boter- 
ing,  for  appellant  Canning  k  Keatlnfl,  for 
respondent 

BBANTLT,  O.  J.  Action  fi>r  damages  tor 
a  personal  injury  which  it  is  allied  the  plain- 
tiff suffered  by  reason  of  a  fUl  upon  a  side- 
walk on  one  the  streets  of  defendant,  at  a 
p(Aat  thenon,  where  tbere  was  an  accomnla- 
tion  of  Ice  and  snow,  fomdng  a  smooth,  slip* 
pery,  and  slanting  surtece.  The  plaintiff  had 
a  verdict  and  judgment  The  defendant  has 
appealed  fn>m  the  Judgment  uid  an  order 
deuylng  Its  motion  for  a  new  trial. 

[1]  The  suffldency  of  the  complaint  was 
questioned  in  tlie  court  ImIow,  both  by  gen- 
eral demurrer  and  by  objection  to  the  In- 
troduction of  fivldfince  at  the  opening  of  tbe 
trlaL  The  action  of  the  court  in  overruling 
the  contention  of  defendant's  counsel  in  this 
behalf  is  assigned  as  error.  After  reciting 
tbe  capad^  of  the  defendant,  Its  possessioD 
and  control  of  tbe  streets  and  sidewalks, 
etc.,  the  complaint  allies: 

"(3)  Tbat  tbe  defendant,  dlsr^rdlng  Its 
doty  In  tbat  behalf,  did  negligently,  careless- 
ly, and  knowingly  allow  and  permit,  for  a 
long  time  prior  to  Qie  6th  day  of  February, 
1909,  water  to  overflow  from  tiie  adjoining 
and  abutting  property,  over  and  across  tbe 
sidewalk  on  the  north  side  of  said  East 
Broadway  street,  covering  a  space  of  more 
than  ten  (10)  feet;  that  by  reason  of  Qie  said 
overflow  of  said  water,  over  and  across  said 
sidewalk  as  aforesaid.  Ice  and  snow  accomu- 
lated  on  the  said  sidewalk  at  said  point,  and 
formed  a  smooth,  slippery,  and  slanting  snr^ 
face  of  about  ten  (10)  feet  wide. 

"(4)  That  said  overflow  of  said  sidewalk  by 
said  water  was  negligently  allowed  to  wrong- 
fully exist  and  had  existed  with  tbe  full 
knowledge  of  tbe  defendant  for  a  period  of 
over  one  year ;  that  said  ice  and  mow  formed 
by  reason  of  said  overflow  were  a  source  of 
danger  to  pedestrians  passing  on  or  over  tbe 
said  sidewalk,  and  during  the  long  period  of 
time  which  said  ice  and  anow  existed  said 
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sidewalk  was  not  protected  by  any  gnarda, 
lights,  barriers,  or  signals  of  danger  to  notUy 
persons  traveling  upon  aald  sidewalk  of  the 
danger  caused  thereby;  and  that  during  all  of 
said  time  said  sidewalk  was  traveled  by 
great  numbers  of  people,  the  said  sidewalk 
and  street  being  one  of  the  principal  thor- 
oughfares of  the  said  city  of  Butte ;  and  the 
said  sidewalk  was,  at  this  particular  point, 
used  by  pedestrians  traveling  thereon  both 
day  and  night 

"(6)  That  at  and  during  all  the  times  herein 
mentioned  the  defendant  had  full  knowledge 
of  all  the  facts  and  matters  herein  alleged." 

The  following  paragraphs  allege'  the  par- 
ticulars and  character  of  the  injury,  and  no- 
tice to  the  defendant  of  the  time  and  place 
of  it,  under  the  requirements  of  the  statute. 

Some  question  is  made  that  the  allegations 
touching  the  accumulation  of  Ice  and  snow 
are  insufficient  to  show  that  it  was  such  an 
obstruction  as  to  be  a  source  of  danger  to 
persons  traveling  along  the  sidewalk;  hut 
similar  allegations  were  considered  in  the 
case  of  Townsend  t.  City  of  Butte,  41  Mont 
410,  109  Fac.  969,  and  were  held  sufficient. 

t2, 31  The  contention  upon  which  defendant 
relies  chiefly  Is  that  there  Is  no  allegation  of 
fact  showing  that  It  was  guilty  of  negligence 
in  falling  to  remove  the  alleged  obstruction 
within  a  reasonable  time  after  notice  of  its 
existence.  A  municipal  corporation  is  held 
only  to  the  exercise  of  ordinary  care  to  make 
and  keep  Its  streets  in  reasonably  safe  con- 
dition. Leonard  v.  City  of  Butte,  25  Mont 
410,  65  Pac.  425;  Dillon  on  Mun.  Corpora- 
tions (5th  Ed.)  i  1607  ;  28  Cyc.  1358.  This 
behig  the  rule  controlling  Its  liability.  It  Is 
entitled,  after  notice  of  a  defective  condition 
or  of  the  existence  of  an  obstruction  in  a 
street  Imperllti^;  the  safety  of  persona  travel- 
ing thereon,  to  a  reasonable  opportunity  to 
act  in  the  premises.  Hence,  before  It  can  be 
held  liable  for  an  injury  resulting  from  the 
unsafe  condition,  it  must  appear  that  suffi- 
cient time  has  elapsed,  after  notice,  to  permit 
It  to  act.  28  Cyc.  1362;  Dillon  on  Mun. 
Corporations  <6th  Ed.)  {  1718.  The  notice 
may  be  actual  or  constructive.  The  celerity 
of  action  is  necessarily  dependent  upon  the 
attendant  circumstances  in  eadi  case,  viz., 
locatkin  of  the  obstruction,  use  of  the  street, 
and  the  like;  but  mere  knowledge,  irithoiit 
any  reasonable  (^portimity  to  act,  does  not 
determine  liability.  In  this  daas  of  cases, 
therefore,  liability,  depending,  as  it  does, 
upon  notice  of  the  alleged  unsafe  condition 
and  the  failure  to  exerdae  ordinary  care  to 
remedy  It,  it  is  necessary  to  allege  facts 
showing  notice  at  a  snffldent  tnterval  before 
the  injury,  to  give  tlie  defoidant  reasonable 


opportunity  to  act  In  other  words,  the  facts 
stated  must  show  defendant  guilty  of  a  legal 
wrong  In  falling  to  act  with  reasonable  dili- 
gence. 

[4,  S]  Tested  by  this  rule,  the  complaint  be- 
fore us  Is  Insufficient    It  Is  all^;ed  that 
"at  and  during  all  the  times  herein  mention- 
ed, the  defradant  had  full  knowledge  of  all 
the  facts  and  matters  herein  alleged."  Read 
In  connection  with  the  preceding  allegattma, 
this  can  mean  nothing  more  than  that  for 
some  period  of  time  the  defendant  knew  of 
the  accumulation  of  Ice  and  snow  and  al- 
lowed It  to  remain,  without  furnishing  pro- 
tection to  pedestrians  by  guards,  lights,  bar- 
riers, or  danger  signals.    Was  this  period 
of  time  an  hour,  or  a  day,  or  month?  The 
allegation  is  but  a  conclusion  which  the 
pleader  has  left  unaided  by  the  stat^nent  of 
any  specific  fact  to  enable  one  to  detemUne 
what  the  length  of  time  was.    Hence  the 
complaint  does  not  contain  a  statement  of 
facts  in  ordinary  and  concise  language  (Rev. 
Codes,  S  6532),  and  is  Insufficient  to  sustain 
a  Judgment    It  Is  true  that  the  length  of 
time  during  which  water  was  permitted  to 
overflow  the  sidewalk  is  specifically  stated; 
but  even  so,  no  additional  fact  la  stated. 
Justifying  the  inference  that  the  city,  throngb 
its  officers,  must  have  anticipated  that  the 
flow  would,  by  the  intervention  of  the  weath- 
er, necessarily  result  In  the  formation  of  a 
dangerous  obstruction,  and  therefore  that 
It  was  bound  to  know  the  condition  of  the 
sidewalk  as  It  was  when  the  accident  oc- 
curred.  A  municipality  Is  not  required  under 
all  circumstances  to  keep  the  streets  free 
from  accumulations  of  tee  and  snow.  It 
must  do  BO  only  when  tb^  Imperil  Ufe  w 
limb. 

U]  The  statutory  notice  served  upon  the 
city  council  is  set  out  In  full  In  the  com- 
plaint It  Is  argued  that  the  demurrer 
should  have  been  sustalued,  because  It  ap- 
pears that  the  notice  was  not  given  by  the 
plalntlfT,  or  any  one  In  her  behalf,  as  pre- 
scribed by  the  statute.  Rev.  Codes,  f  32S9. 
'Th]a  contention  Is  without  merit  The  notice 
is  signed  by  the  plamtitf,  "by  Canning  A 
Keating,  her  attorneys."  Upon  its  face  it 
purports  to  Jiave  beoi  given  in  h&e  behalf  If 
the  attorneys  who  brought  the  action  for 
her.  This,  we  think,  la  prima  fade  suffldeot 

In  view  of  the  forcing  concluBi<Hai,  it  li 
unnecessary  to  notice  the  oOier  errors  aailgo- 
ed  1^  the  appellant  The  Judgment  and  <»4n 
are  reversed,  with  direction  to  the  district 
court  to  sustain  the  donnrrer. 

Reversed. 

SUTTH  and  HOLLOWAT,  33^  oooeor. 
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KTATB  T.  BARRBTrr. 
<Supm»  Oourt  of  IContana.    Bept  27,  l&ll.) 

L  Obihinal  La.w  (I  693*)  —  Taiai.  —  Objec- 
tions—Time. 

Ad  ot^ection  to  a  question,  made  after  It 

had  been  answered,  waa  too  late. 
[Bkl.  Note.— For  otber  cases,  see  CrimlDal 

Iaw.  Goit  Dig.  I  1630 ;  Dec.  Die.  |  693.*] 

Z  OkmxirAi.  Law  (|  1169*)— Appeai/— Habic- 
jjcaa  £BBOit~ADiciBBion  of  Evidence. 
In  a  prosecution  for  burglarr,  a  vitness  for 
aecaaed  was  asked  on  croas-ezamiDation  why  he 
ordered  accused  from  hia  house  some  time  be- 
fore the  alleged  bnrslary,  and  waa  alio  asked  if 
he  had  had  anv  misunderatandiny  with  his  wife 
as  to  the  OTidence  he  should  give  upon  trial. 
The  answer  to  the  first  question  waa  that  vit- 
neaa  had  had  trooble  with  accused,  and  to  the 
last  question,  "No."  Held  that,  while  objec- 
tions to  each  question  might  haTe  been  sustain- 
ed, any  error  in  admitting  the  answers  could 
not  hare  prejudiced  accuaea. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  8187-^48 ;  Dec.  Dig.  1  U69.*] 

3.  Obiminal  Law  {(  1163*)— Appbai.— Pbb- 
BDHFTions— Prejudicial  Etfbot  or  Bbbor. 

The  rule  that  prejudice  will  be  presamed  to 
bare  resulted  to  accused  from  an  error  at  trial 
is  not  in  effect  in  Montana. 

[Ed.  Note.— For  other  casee,  m  OHmlnal  Law, 
Dec.  Dfg.  I  ues.*] 

4.  Gbivinal  Law  (|  70S*>— Tbial— BIiscoh- 

DDCT  OF  ATTOBNBT. 

WSiile  an  attorney  ma;  persist  in  asking 
qnestiona.  known  to  be  improper,  so  as  to  con- 
stitute misoondact  under  ute  statute,  as  a  rule 
it  is  not  misconduct  by  an  attorney  to  ask  a 
qnestion  which  ia  excluded. 

lEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  "8  1661 ;  Dec.  Dig.  S  706.*] 
6.  Cbiicinax  Law  (S  683*)— Tbiai<— REBtrrrAX 

Evidence. 

Where  accused  pleaded  not  guilty  In  a 
burglary  prosecutioD,  and  offered  evidence  that 
he  spent  the  entire  night  of  the  burglary  at  his 
sister's,  evidence  b;  the  stats  that  accused  was 
seen  elsewhere  that  night  was  pn^w  in  rebut- 
tal. 

[Bd.  Note.— For  other  cases,  see  (Mmlnal  Law, 
Cent.  Dig.  8}  1615-1617 ;  Dec  Dig.  |  683.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  D(mlan,  Judge. 

James  Barrett  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

J.  H.  DuIFy,  for  appellant  Albert  J.  Oal- 
tm,  Att7.  Gen.,  and  J.  A  Poore,  Aast  Atty. 
Gen.,  for  the  Stat& 

HOLLOW  AY,  J.  James  Barrett  was  con* 
victed  of  burglary,  and  appeals  from  the 
Judgment  and  from  an  order  denying  bis  mo- 
tion for  a  new  trial.  The  speclflcatloDB  of 
error  relate  to  the  admisaloa  of  evidence 
and  the  oUeged  misconduct  of  the  prosecut- 
ing  officers. 

1.  Complaint  is  made  of  certain  qurations 
asked  the  defendant  and  his  witnesses  on 
cross-examination.  It  would  not  serve  any 
useful  purpose  to  treat  thrae  speciQcatlons 
in  detail.  The  evidence  sought  to  be  elicited 
by  the  questions  to  which  the  objections 


were  made,  was  weH  within  the  rule  of 
cross-examiiiation,  as-  defined  In  State  t. 
Howard,  30  Hont  51&  77  Paa  OQ.  and  State 
T.  Rodgers,  40  Mont  248>  106  Pac.  8. 

[1]  2.  ISra.  Louis  Eakley,  a  witness  for 
the  d^endsnt  was  asked  a  question  on  crcns- 
examlnation.  After  she  answered,  an  objec- 
tion was  made  to  the  question,  but  the  ob- 
jection came  too  late.  Frederick  v.  Hale,  42 
Mont  168,  112  Pac.  70,  and  cases  dted. 

[2,  8]  3.  Louis  Bakley,  a  wltn^  for  the 
defendant  was  asked  on  cross-examination 
why  he  ordered  the  defendant  from  his 
home  some  time  prior  to  the  date  upon 
which  the  alleged  crime  was  committed,  and 
again  asked  if  he  bad  had  any  misnnder* 
standing  with  his  wife  aa  to  the  testimony 
he  should  give  upon  the  trial  of  this  case. 
It  Is  not  always  possible  for  the  trial  Judge 
to  determine  from  a  given  question  whether 
the  evidence  solicited  is  or  ia  not  material. 
The  witness  answered  the  first  question  that 
he  had  had  trouble  with  the  defendant  and 
the  last  question  be  answered,  "No."  Neith- 
er subject  waa  pursued  by  the  county  attor- 
ney; and  while,  In  the  light  of  the  answers 
made,  the  objection  to  each  qnestion  might 
have  been  sustained  there  was  not  any  mo- 
tion made  to  strike  out  either  answer,  and 
the  errors.  If  errors,  were  harmless.  It 
seems  to  us  Impossible  that  any  prejudice 
could  have  resulted  to  the  defendant  by  rea- 
son of  the  questions  or  answers.  The  rule 
that  "error  appearing,  prejudice  will  be  pre- 
sumed," has  not  been  In  effect  In  this  state 
for  many  years. 

(4]  4.  To  Herbert  Bray,  a  witness  for  the 
defendant  the  county  attorney  propounded 
two  questions.  To  each  an  objection  was 
made  and  sustained,  and  In  each  instance 
the  trial  Judge  admonished  the  Jury  not  to 
give  any  heed  to  the  questtons  asked;  but 
notwithstanding  this  admonition,  It  Is  now 
inajsted  that  the  county  attcomey  was  guil- 
ty of  mlsccmduct  In  asking  the  questions.  It 
will  not  do  to  convict  an  attorney  of  mis- 
conduct for  asking  questlwis  whidi  the  trial 
or  appellate  conrt  may  determine  to  be  im- 
proper. It  la  possible,  of  course,  for  an  at- 
torney to  ask  questitKis  which  he  must  kpow 
are  improper,  and  to  persist  to  such  an  ex- 
tent as  to  constitute  misconduct  within  the 
meaning  of  the  statute  (State  t.  Tmeman,  34 
Mont  249,  86  Fae.  1024);  but  this  record 
falls  to  disclose  any  such  course  of  conduct 
on  the  part  of  the  prosecuting  officer  In  the . 
trial  of  this  cue,  while  the  admoniticm  of 
the  trial  court  to  the  Jury  must  be  held  to 
be  sufficient  to  cuire  any  error  which  might 
be  predicated  upon  the  mere  asUng  of  these 
questions. 

[S]  5.  The  state  made  out  Its  prima  facie 
case  and  rested.  The  defense  relied  upon  was 
an  alibi.  Tbe  defendant  and  his  witnesses 
maintained  that  tbe  defendant  was  at  the 
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honae  of  Us  sister,  Mrs.  Bakl^,  durlDff  the 
entire  evening  and  night  of  Norember  9th, 
the  time  when  the  crime  Is  alleged  to  have 
been  committed.  The  state  then  called  a  wlt> 
nesa,  Law,  and  asked  him  If  he  had  seen 
the  defoidant  on  the  night  ot  November  9th, 
and.  If  so,  where  and  at  what  time  he  had 
seen  him.  The  witness  answered  that  he 
saw  the  defendant,  betwem  9:30  and  10 
o'clock  on  the  night  of  November  9tb,  on 
Wyoming  street  It  is  insisted  that  this  was 
not  rebuttal  testimony,  but  a  part  of  the 
state's  case  in  chief;  bnt  with  this  we  do 
not  agrea  Under  a  plea  of  not  guilty.  It 
was  Impossible  for  the  state  to  anticipate 
what  particular  defense  or  defenses  would 
be  Interposed,  and,  the  defendant  and  his 
witnesses  having  testified  that  the  defoidant 
spent  the  entire  evening  at  his  sister's  home 
on  North  Franklin  street.  It  was  proper  re- 
buttal for  the  state  to  show  that  the  defend- 
ant was  seen  elsewhere  on  the  same  evening. 
People  V.  Page,  1  Idaho,  189;  State  t.  Lew- 
is, 69  Mo.  92;  State  Cooper,  88  SIo.  698; 
12  Cyc  557. 

We  do  not  find  any  reversible  error  In  the 
record.  The  Judgmoit  and  <»der  are  af- 
firmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  SMITH,  3^  concur. 


LILLET  T.  TUTTLB. 
(Supreme  Court  of  Oolomdo.    Jidy  8,  1911.V 

1.  ABBrrsATioir  and  Awabd  (|  81*)— Statu- 

TOBT  PbOCRDINOB  — 001O(0N-I«AW  ABBI- 
TKATION. 

Though  Rev.  Code  1008,  SS  313-319.  pro- 
vides for  arbItrati(Hi,  it  does  not  abolish  com- 
moD-law  arbitration,  but  merely  gives  the  award 
of  the  atbitrators,  when  in  accordance  with  ttie 
statutory  requirementa,  the  effect  of  a  judg- 
ment: and  hence  a  defendant  may,  is  bar  of 
an  action,  set  up  a  snlMDiiBioD  to  arbitrators 
and  ao  award  In  accordance  with  the  common- 
law  rules. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  42&-439;  Dec  Dig.  S 

2.  Fbauds,  Statute  op  (}  74*)— Oohtbaotb— 
Submission  to  Abbitbation. 

Where  a  contract  for  the  exchange  of  land, 
coQtaining  a  stipulation  that  a  certain  amount 
of  Btandinsr  wheat  was  npou  defendant's  land 
and  that  defendant  would  pay  plaintiff  a  stipu- 
lated price  per  bushel  for  any  deficiency,  was  in 
writing,  an  agreement  between  the  parties  to 
submit  the  question  of  plaintiff's  aegligeoce  In 

gtbering  the  wheat  to  arbitrators  was  not  wltb- 
tbe  statute  of  frauds,  not  belnf  a  contract 
tor  the  sale  of  goods  or  land. 

[Ed.  Note.— For  other  eases^  sea  IVands,  Stat- 
ute of,  Dec  Dig.  I  74.*] 

8.  Abbitbation  aho  Awabd  (§  12*)— Sitbuis- 

BION— PaBOL  SOBMISBION. 

Usually  a  parol  submission  to  arbitrate  is 
valid. 

[EM.  Note.— For  other  cases,  see  Arbitration 
and^Awaid,  Cent  Dig.  {f  32-51;  Dec  Dig.  { 


4.  ABBITBATIOn  AND  AWABD  d  {a*)— AWAID 

—Parol  Award. 

Usually  a  iMrol  award  Is  valid. 

[Ed.  Note— For  other  case^  see  ArbftratloB 
and  Award,  Cent  Dig.  K^6i-2a0:  Dec  Die 
i  oL*] 

6.  Arbitration  and  Awabd  28*}— Am- 

IRATOR8— Oath. 

Arbitrators  need  not  take  an  oath  in  wi- 
der to  render  their  proceedings  valid. 

[Ed.  Note.— For  other  eases,  see  Arbitration 
an^Award.  Cent  Dig;  H  141-146;  Dec  Dig. 

6.  Abbitbatton  and  Award  Q  86*>— Awabd 
— EviDBHcB  OF  Awabd. 

Where  a  defradant  set  up  an  awaid,  ob- 
jections that  the  atbitrators  proceeded  illegaily 
and  that  the  defendant  broke  his  agreement 
are  not  grounds  for  excluding  evidence  of  the 
arbitration  and  award,  though  they  may  be 
grounds  for  defeating  It 

[Ed.  Note.— For  other  cases,  see  Arbitration 
at^AvRid,  Gent.  Dig.  U  60^18;  Dte.  Di|k 

7.  Appbai.  and  Ebbor  a  170*)  — Presenta- 
tion or  Grounds  of  Rcvibw  in  Couet  Be- 

WtW—NECESSITT  of  ASKINO  INSTRUCTIONS. 

Where  defendant,  in  an  action  upon  hh 
agreement  to  pay  a  stipulated  price  per  bushel 
for  any  deficiency  In  the  amount  of  wheat  npoa 
land  exchanged,  pleaded  an  award  which  he 
claimed  fixed  the  shortage,  and  the  trial  court 
over  defendant's  exception,  excluded  evideaoe  M 
the  award,  saying  he  did  not  believe  It  valid,  it 
was  unnecessary  for  the  defendant,  to  obtain 
review,  to  request  instructions  as  to  the  law 
question  Involved  In  the  arbitration  and  award, 
merely  because  some  of  the  evidmce  as  to  the 
award  was  admitted  to  show  the  shortage. 

[Ed.  Note.— For  other  rasea,  see  Appeal  and 
Ewr^  Cent  Dig.  H  1187-1140;  DSTlMf.  I 

Appeal  from  District  Conrt  AKnadie 
County;  Henry  Hunter,  Jndge. 

Action  by  Watson  P.  Tnttle  against  George 
B.  Lllley.  From  a  Judgment  for  plaintiff, 
defendant  q»peaUL  Bevmed  and  re- 
manded. 

James  P.  Veerkamp,  for  appensBt 
Chariee  M.  Gorlett  and  Oeoise  M.  Corlett 
for  a[^>dle& 

HILL,  J.  On  the  2d  day  of  October,  MOT, 
the  appellant  and  appellee  entered  Into  a 
written  contract  Involving  the  exchange  of 
certain  properties.  The  appellant,  LUley,  was 
the  owner  of  a  lease  on  160  acres  of  school 
land,  which  he  agreed  to  exdiange  for 
certain  property  belonging  to  the  appellee^ 
TuttlR  Ulley  also  agreed  to  pay  Mr.  Tat- 
tle $2,400  in  money.  The  school  land  was 
mostly  In  wheat,  then  In  shock,  whidi  crop 
was  to  go  to  Tnttle,  who  immedlatdy  after 
the  execution  of  the  contract  oitned  lato 
possession,  and  later  threshed  the  wheat 
The  provlaton  In  the  contract  ont  of  whldi 
this  oontroveno'  arises  reads:  *^ld  first 
party  asteee  to  pay  said  second  partr  76 
cents  per  bosbei  for  eadi  and  eroy  hmdid 
leas  than  4,000  baabels  to  be  xealind  ob 
tlie  southeast  quarter  of  section  22,  town- 
ship 41,  range  7.**  Tbto  wu  the  school 
land  exchanged.   This  action  was  brought 
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by  the  appellee.  Tottlft  In  his  complaint 
be  seta  up  fbis  contract,  and  alleges  tbat 
this  crop  of  wbeat  was  In  the  aggregate  of 
2,268  bnahela  and  no  more,  making  It  pbort 
«f  the  gaaran^  in  the  aggregate  of  1,732 
bnahelB,  which,  at  75  cents  per  busfael, 
amonnts  to  $1,299,  for  which  he  seeks  to  re- 
coT»  Jndgmwt 

The  defradant.  lAlley,  admitted  the  exe- 
cution of  the  contract,  hut  alleges  tbat  while 
the  plaintiff  was  in  possession  of  tbe  wbeat 
he  careleaaly  and  negligently  failed  to  prop- 
erly and  timely  husband,  care  for,  and 
thresh  the  same,  but  carelessly  and  negli- 
gently allowed  It  to  remain  In  shock  on  said 
land  an  undue  length  of  time;  that  by  xea- 
SOD  of  hla  negligence  and  carelessnera  much 
of  the  grain  was  diattered  from  the  straw, 
fell  upon  the  groond.  and  was  tbns  wast- 
ed; that  the  plaintiff  caused  the  wheat  to 
be  threshed  In  such  a  groM,  careless,  and 
negligent  manner  that  large  quantities  of 
the  grain  were  blown  into  the  straw  and 
thns  much  of  It  was  lost;  tbat,  had  plain- 
tiff used  ordinary  diligence  in  caring  for 
and  threshing  the  wheat,  he  would  have 
nasonably  realized  3,600  busliels  therefrom, 
bat  because  of  his  negligence  and  careleasr 
ness.  as  aforesaid,  there  were  at  least  1.200 
bnshels  of  the  wbeat  lost  and  wasted. 

[1]  The  defendant  further  alleged  that, 
after  Uie  wheat  was  threshed,  the  plaintiff, 
well  knowing  that  large  quantities  of  It  had 
been  lost  and  wasted,  for  the  reasons  afore- 
said, and  knowing  that  he  wonld  have  real- 
ized much  more,  had  he  used  ordinary  care 
and  diligence  to  husband  and  thresh  the 
same,  agreed  with  the  defendant,  for  the 
purpose  of  ascertaining  tbe  amount  of  wheat 
that  had  been  thus  lost  by  reason  of  plain- 
tiff's negligoice,  tbat  be  and  defendant  each 
select  a  man,  and  t^at  the  two  men  so  select- 
ed by  them  select  a  third  man,  and  that  the 
three  men  so  sdected  be  and  constitute  a 
board  of  arbitrators ;  that  they  visit  and  ex- 
amine the  field  where  said  wheat  had  been 
In  shock,  and  examine  the  straw  from  which 
said  wheat  was  threshed,  and  ascatain  as 
nearly  as  possible  the  amount  of  wheat  that 
bad  been  lost  and  wasted  tbroit^  the  plain- 
tiff's negligence,  etc.,  and  that  the  defend- 
ant then  pay  tbs  plaintiff  whatevtf  differ- 
ence, if  any,  between  the  amount  of  wheat 
said  board  of  arbitrators  might  agree  that 
aald  plaintiff  would  have  realized,  had  he 
properly  husbanded  and  threshed  same,  and 
the  4.000  bushels  named  In  the  contract; 
that  in  pursuance  of  said  agreement  the  de- 
fendant selected  one  man,  the  [dalntlff  .  se- 
lected one  man,  and  the  two  so  selected  did 
select  a  third  man,  and  the  three  did  exam- 
ine tbe  field  and  straw,  considered  same, 
and  then  arrived  at  the  nnanlmous  conclu- 
sion that,  but  for  the  careless  and  negligent 
manner  in  which  the  said  wheat  had  been 
cared  for,  husbanded,  and  thresbed,  the  said 
plaintiff  would  have  realized  therefrom 
3,330  bushels  of  wheat,  and  that  they  notl- 
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fled  both  the  plaintiff  and  defendant  of  their 
conclusions  aforesaid. 

The  defendant  further  alleged  that  said 
board  acted  fairly  and  honestly,  and  tbat 
tbe  conclusion  reached  by  tbem  as  to  tbe 
amount  of  wbeat  plaintiff  would  have  real- 
ized, had  it  been  properly  cared  for  and 
tbresbed,  is  correct,  and  that  plaintiff,  but 
for  his  own  carelessness  and  negligence,  as 
aforesaid,  would  have  realized  3,350  bushels 
of  wheat;  that,  as  soon  as  tbe  board  made 
known  to  the  defendant  and  plaintiff  the 
result  of  their  deliberation,  the  defendant 
offered  to  pay  the  plaintiff  f487.60.  the 
amount,  at  75  cents  per  busbel.  being  tbe 
difference  between  3,350  bushels  and  4.000 
bushels;  that  he  is  now,  and  at  all  times 
since  has  been,  ready  to  pay  blm  tbat 
amount;  and  is  willing  thst  judgment  be 
givoi  against  him  for  that  amount,  etc. 

A  r^licatlon  to  this  answer  admitted  that 
there  waa  an  att^pt  to  arbitrate  and  a  pre- 
tended  award,  but  tbat  said  submission  and 
award  was  wholly  void,  tor  the  reaswia: 
"(&)  It  is  a  contract  involving  more  than 
$50  and  not  In  writing;  therefore  void  un- 
der tbe  statute  of  frands,  and  no  note  or 
memorandum  was  made  at  the  time  by  the 
party  to  be  ^rged.  (b)  Tbe  arbitrators 
proceeded  without  having  first  taken  an  oath 
to  perform  their  duties  fairly  and  impartial- 
ly, or  without  having  taken  any  oath  what- 
ever or  at  alL  (c)  Ther  proceeded  contrary 
to  law,  and  received  tbe  opinions  of  persons 
not  sworn  or  under  oath,  and  in  the  ab- 
sence of  this  plaintiff."  Further  facts  were 
set  forth  in  the  replication  w'hy  the  arbitra- 
tion was  not  ralid.  A  trial  by  Jury  resulted 
in  a  verdict  for  the  plaintiff  in  tbe  sum  of 
91,041.  The  defradant  brings  the  case  here 
by  appeal. 

When  the  plaintiff  rested  his  case,  he 
was  called  as  a  witness  for  cross-examina- 
tion under  the  statute^  and  the  fact  of  this 
arbitration  was  sought  to  be  shown  by 
him;  also  that  the  d^emUnt  had  offered  to 
pay  him  the  amount  still  due,  as  found  by 
the  board  off  arbitrators.  Upon  objection  to 
this  line  of  evidence,  counsel  for  the  defend- 
ant was  afiked  by  the  court:  "Was  there 
any  written  award,  or  decision?"  Counsel 
rolled:  "There  was  no  written  awud." 
Tbe  court  then  said:  "I  dmi't  believe  that 
this  arbitration  Is  binding,  or  a  legal  one, 
or  tbat  evidence  of  It  as  set  forth  in  the 
pleadings  should  be  heard."  To  this  ruling 
of  the  court,  the  defendant  then  and  there 
excepted.  Counsel  then  asked:  "May  I  ask 
these  questions  for  the  purpose  of  finding 
out  the  quality  of  the  wheat  there?"  The 
court  rolled:  "Ob,  yes."  The  Judge  gave 
no  further  exidanatlon  of  his  reasons  for 
the  rejection  of  this  testimony.  It  was  evl* 
dently  based  upon  the  tbewy  that  the  provi- 
sions of  chapter  27,  Revised  Code  1906,  con- 
cerning arbitration,  were  not  complied  with, 
and  that  the  right  to  enter  into  a  common- 
law  arbitration  does  not  exist  in  this  state, 
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and  diere  could  be  no  Undine  sibitratton 
and  award,  unless  the  Code  provWons  were 
complied  with.  WhatevM'  may  have  been 
the  reasons,  the  exclusion  of  this  line  of  erl- 
dNice  was  error.  Xhe  pleadings,  it  sus- 
tained, would  haTe  made  ont  a  case  of  com- 
mon-law arbitration  and  award. 

This  identical  question  wu  considered  and 
tboroughlr  discussed  in  the  case  of  McClel- 
land T.  Hammond,  12  Colo.  App.  82,  64  Pac. 
538,  wherein  it  was  held  that  the  proTlslons 
of  our  Code  were  not  Intoided  to  abolish  and 
do  not  abolish  common-law  arbiUration,  but 
their  purpose,  when  con^lled  with,  was  to 
give  the  award  of  the  arbitrators  the  efCect 
of  a  Judgment  at  law,  enforceable  In  like 
manner  as  a  Judgment;  tliat  mu  award  under 
conunon-law  arbitration  has  not  the  effect  of 
a  Judgment,  and  Is  not  self-enforcing;  that 
both  forms  of  procedure  exist,  as  neither  con- 
flicts with  the  other;  uid  that  an  award 
under  a  common-law  arbitration  may  be  made 
the  basis  of  an  action  to  carry  its  terms  Into 
effect,  or  may  be  pleaded  In  bar  of  an  action 
upon  the  some  subject-matter.  For  which 
reasons  we  conclude  that  the  def<Midant  had 
the  right  to  plead  and  prove^  if  he  could,  the 
submission  of  the  matter  in  dispute  to  arbi- 
trators; and,  if  a  valid  award  In  defoidant's 
favor  had  been  shown  according  to  the  com- 
mon-law rules,  the  plaintiff  was  hound 
thereby. 

The  case  of  McClelland  v.  Hammond,  su- 
pra, appears  to  have  been  overlooked  by 
counsel  on  both  sides.  It  is  not  cited  In  the 
briefs  of  either,  and  evidently  was  not  called 
to  the  attention  of  the  trial  court;  otherwise 
the  ruling  would  probably  have  been  differ- 
ent In  the  brief  time  usually  taken  In  our 
nist  prius  courts  to  pass  upon  such  questions, 
it  Is  not  unnatural  that  a  former  decision 
might  be  overlooked.  It  Is  the  duty  of  coun- 
sel, who  usually  have  more  time  to  Investi- 
gate than  the  court,  to  see  that  the  court's 
attention  Is  called  to  any  dedsion  of  this 
court,  or  of  the  Court  of  Appeals,  upon  the 
direct  questions  Involved. 

Counsel  for  the  appellee  contend  that  the 
ruling  was  correct,  for  several  reasons:  First 
That  the  award,  not  being  in  writing,  was 
void  under  the  statute  of  frauds;  It  being  a 
contract  Involving  more  than  $50.  Second. 
That  the  arbitrators  proceeded  without  hav- 
ii^  first  taken  an  oath.  Third.  That  they 
proceeded  contrary  to  law  and  In  the  absence 
of  the  plaintiff,  and  that  the  defendant  agreed 
that  he  would  not  be  present;  that  In  vio- 
lation of  this  agreement  he  was  present  at 
the  time  tbe  award  was  agreed  npon.  Fourth. 
That  tbe  arbitrators  considered  questions 
that  were  not  submitted  to  them. 

[2-4]  As  to  the  first  the  agreement  to  ar- 
bitrate and  tbe  arbitration  did  not  Involve  a 
contract  for  a  sale  of  any  goods,  chattels, 
or  thing  in  action  for  the  price  of  fSO  or 
more,  as  provided  for  by  our  statute.  The 
ccmtract  for  the  exchange,  includlns  this 


wheat  crop,  wu  In  wrltlns,  and.  If  it  had  not 
been,  so  far  as  the  plaintiff  was  conoemcd, 
he  eliminated  the  question  taking  posses- 
sion and  appropriating  the  entire  crop  to  his 
own  nsa  The  matter  in  dispute  was  the 
negligence  of  the  plaintiff  vhlcb  it  is  alleged 
was  the  cause  of  the  loss.  Tbe  defendant  had 
a  claim  for  damages  against  Um  tbrongh 
hla  actions  in  this  matter.  This  dalm  tar 
damages  was  the  question  for  arbitration, 
and,  if  tlie  defendant's  position  Is  correct, 
tbe  plaintiff  recognized  tUs  by  agreeinc  to 
enter  into  an  arbitration  to  ascertain  tbe 
amount  of  this  damage.  The  method  agreed 
npon,  whereby  it  was  to  be  ascertained,  was 
merdy  an  incident  in  having  It  so  fixed. 
This  method  allowed  a  hoard  of  arMtraton 
to  decide  the  difference  between  tlie  amonnt 
of  the  crop  actually  realised  and  tbe  amount 
which  would  have  been  realized,  bad  it  beea 
properly  cared  for,  etc.;  nndw  these  condi- 
tions, if  proven,  as  alleged,  we  do  not  think 
it  within  the  prohibition  of  oar  statute  of 
frauds.  As  a  general  rule,  a  parol  sobmls- 
sion  to  arbitrate  la  valid,  and  so  is  a  panri 
award,  as  to  matters  submitted  as  a  common- 
taw  arbitration.  Smith  v,  Douglass,  16  III 
34;  Phelps  v.  Dolan  et  aL,  75  111.  90;  Kelley 
et  al.  v.  Adams  et  al.,  120  Ind.  S40,  22  N.  E. 
317;  Wlnne  Dlderkin,  2  Pin.  (Wis.)  21&. 
52  Am.  Dec  169;  vol.  2,  Am.  ft  Bug.  Euc  of 
Law  (2d  Ed.)  541. 

[II  The  contentifm  that  the  arbitrators  iffo- 
ceeded  without  having  first  taken  an  oath  is 
not  sustained  by  the  authorities,  as  to  a  com- 
mon-law arbitration.  In  voL  8,  Cyc,  at  page 
622.  it  Is  said:  *^he  authority  to  act  as  ar- 
bitrator under  a  submisslMi  at  oonunon  law 
does  not  require  that  Hie  arbitrators  shoald 
be  sworn,  unless  it  is  stipulated  tn  tbe  agree- 
ment to  arbitrate  that  sacb  oath  shall  be  sd- 
mlnistered."  In  toL  2,  Am.  ft  Eng.  Hoc  ot 
Law  (2d  Ed.),  at  page  639,  it  Is  said:  "An 
arbitrator  need  not  be  sworn  at  tlie  ommdmi 
law."  This  rule  Is  still  recognized.  losor- 
ance  Company  v.  Benjamin,  IIS  Ga.  1068. 
39  8.  B.  488. 

[I]  The  contentions  that  Hmj  imceeded 
contrary  to  law,  and  that  the  appelant  wu 
present  wbea  he  agreed  not  to  be^  are  not 
properly  liere  for  determination;  If  suffident 
to  defeat  the  award,  they  were  questions  for 
proof  In  rebuttal,  and  were  not  reasons,  hi 
the  first  instance,  why  the  evidence  etwcem- 
Ing  tbe  arbitration  riumtd  not  have  been  ad- 
mitted. Likewise  this  pertains  to.  tbe  con- 
tention that  the  arbitrators  conaldered  ques- 
tions that  were  not  submitted  to  than. 

[7]  Counsel  make  tbe  furtlier  contention 
that  tbe  question  of  arbitration  was  fnHy 
submitted  by  the  evidence;  that  if  tbe  de- 
f«idant  rdled  upon  the  arbitration  he  sbotild 
have  offered  instructions,  and  upon  tbelr  re- 
fusal taken  proper  exc^)tlonsi  that,  as  no 
special  Instructions  were  asked  as  to  the  law 
question  Involved  in  the  arbitration,  it  is  sot 
proper  to  raise  It  liere.  While  it  is  true  tbat 
consideraUe  evidenoe  wo  glna  by  the  three 
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men  wbo,  It  Is  alleged,  constituted  this  board 
of  arbltratoTs.  the  moat  of  It  conld  have  been 
offered  for  the  purpose  of  ascertaining  the 
amount  and  condition  of  the  crop  at  the  time 
these  gentlemen  examined  it  as  arbitrators. 
The  same  object  could  applr  to  this  testi- 
mony as  that  of  Mr.  Tuttle,  when  counsel 
stated:  "May  I  ask  these  questions  for  tbe 
purpose  of  finding  out  the  quality  of  the 
wheat  there?"  Under  these  drcumstancea, 
and  the  Judge  having  stated  his  position  con- 
cerning any  evidence  to  be  oCCered  to  sustain 
the  arbitration,  and  proper  exceptions  being 
duly  preserved,  It  would  have  been  presump- 
tloua  upon  behalf  of  the  defendant's  counsel 
to  have  offered  Instructions  concerning  the 
validity  of  the  arbitration,  wben  the  court 
had  previously  held  that  it  was  Improper  to 
offer  evidence  to  sustain  Its  validity,  and 
when  thereafter  the  first  evidence  offered 
pertaining  to  it  was  admitted  for  tbe  pur- 
poses of  showing  the  condition  of  tbe  crop 
only,  and  the  greater  portion  of  the  remain- 
der following  waa  competent  to  show  the  con- 
ditions, loss,  etc.,  and  was  evidently  offered 
for  that  purpose.  Counsel  having  once  as- 
certained the  position  and  ruling  of  the  court 
upon  the  question,  it  was  dot  proper  or  neces- 
sary to  again  renew  the  same  contention  by 
offering  other  evidence  pertaining  to  it,  or  In- 
structiona  upon  the  question.  It  is  not  to  be 
presumed  that  because  aome  of  the  testimony 
thereafter  offered  pertained  to  this  arbitra- 
tion that  all  tbe  evidence  the  defendant  de- 
sired to  offer  upon  the  question  was  submit- 
ted. The  judge  having  stated  his  position 
pertaining  to  it,  the  defendant  waa  Justified 
In  relying  upon  this  position.  It  was  his 
duty,  after  reserving  his  exceptions,  to  8ut>- 
mit  to  the  ruling  of  tbe  court;  and  It  Is  not 
to  be  presumed,  had  tbe  ruling  of  the  trial 
court  been  otherwise,  that  the  defendant 
wonld  not  have  offered  other  erldenoe  upon 
the  snt^ect  of  tbe  arbitration. 

For  the  reasons  stated,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial  In  harmony  with  the  Tlewa  herein  ex- 
pressed. 

Reversed. 

CAMPBELL,  a  J.,  and  OABBERT,  J.,  con- 
cur. 


NEW  YORK  LIFB  INS.  CO.  v.  PIER 

(Snpieme  0>nrt  of  Colorado.  July  3, 1911.  Re- 
beartng  Denied  Oct  2,  1911.) 

1.  COaPOKATIONB  (I  666*)— FOBEiaiT  COBPO- 

UTion— Tenub. 

Under  Rev.  Code,  S  29,  providiiig  that  If  de- 
fendant be  a  nonresident  an  action  may  be  tried 
in  the  county  In  which  defradant  may  be  found, 
or  in  tbe  county  designated  in  tbe  complaint,  an 
action  agahist  a  foreign  corporation  may  be 


tried  in  the  connty  designated  In  the  complaint, 
even  though  the  corporation  has  a  regular  place 
of  business  in  some  other  county;  a  foreign  cor^ 
poration  being  a  resident  of  the  state  under 
whose  laws  it  was  created,  and  not  a  resident  of 
another  state,  where  it  does  business. 

{Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  »  2601,  2602;  Dec.  Dig.  |  M6.*] 

2.  Iksvuitob  (8  137*>—PBEiainn— PATunT 

—NOTl, 

An  insnrance  company  authorized  Its  agents 
to  take  notes  for  the  first  premium,  and  the  in- 
sured, with  his  application,  gave  notes  for  the 
first  premium,  wmcb  were  forwarded  to  the 
state  oflBce  wiUi  the  application,  and  from  there 
the  application  was  sent  to  the  home  office, 
where  a  pollcywas  issued  in  the  regular  course 
of  business.  The  company  looked  to  the  agent 
for  the  payment  of  premium  notes,  and  it  was 
customary  for  the  state  office  to  retain  part  of 
the  commissions  of  the  local  agent  antil  the 
notes  were  paid.  The  state  oflSce  forwarded  the 
policy  and  notes  to  a  banlc;  tbe  bank  to  hold  the 
policy  until  the  agent  paid  the  notes.  The  in- 
sured was  absent  at  that  time,  and  shortly  after 
his  return  died  before  receiving  the  policy. 
Held,  that  the  notes  were  a  payment  of  the  pre- 
mium, even  though  the  company  after  his  death 
returned  the  notes,  canceled,  with  the  statement 
that  they  were  canceled  because  tbe  application 
was  not  accepted, 

[E^d.  Note. — For  other  cases,  see  Insurance. 
Cent,  Dig.  H  231-246;  Dec  Dig.  8  137.*] 

3.  iKsuBAiTcn  (S  136*)— LiFB  Insurance— I^X' 

UVERT  OF  POUCT. 

Where  an  insurance  company  in  Its  regular 
coarse  of  business  accepted,  In  payment  oi  the 
first  premium,  notes  given  by  the  applicant  with 
his  application,  and  upon  receipt  of  the  appli- 
cation issued  a  policy  before  insured's  death,  the 
policy  was  in  contemplation  of  law  delivered, 
though  by  accident  it  was  not  actually  turned 
over  to  Insured  before  his  death.  The  condition 
that,  to  take  effect,  the  policy  mast  be  delivered 
during  tbe  good  health  ot  the  insured  would  not 
defeat  recovery. 

[Ed.  Note.— For  other  cases,  see  Inannuice, 
Cent  Dig.  H  219-230;  DecTDlg.  f  136.*] 

4.  Insubanci  (S  136*)— Issuanck  or  Poliot 

— AUTHOBITT  or  AOBNT. 

Where  an  applicant  gave  notes  for  the  first 
premium,  and  the  Insurer  Issued  him  a  policy  In 
the  regular  way,  sending  it  to  the  state  agent 
to  he  delivered,  no  agent  of  the  iosnrer  can  im- 
pair the  applicant's  rights  in  the  policy;  the 
contract  being  consummated  by  its  issuance. 

[Bi.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  219-230;  De&  Dig.  {  136.*] 

6.  Insuhahcb  (i  13T*>— PBBiciini— Akourt  or 

PBKinUH— AUTHOBITT  Of  AOBNT. 

Where  the  amount  of  an  insurance  pre- 
mium was  not  mentioned  tn  an  application,  and 
the  applicant  at  the  direction  of  the  agent  gave 
his  note  for  an  amount  alighUy  less  than  the 
actual  premium,  the  company  was  bound  to  ac- 
cept the  lesser  amount  as  the  agent  rnwesented 
it,  for  the  purpose  of  fixing  the  ^emmm;  ud 
it  was  bound  by  bis  statement 

[Ed.  Note.— For  other  cases,  see  Inaurancb 
Cent  Dig.  n  231-245;  Dec.  Dig.  |  137.*] 

6.  Inbobancb  (I  137*)— PBEMiinc— PAmanr— 

RXCBIPTB. 

A  clause  in  an  application  for  Insurance  re- 
cited that  any  advance  payment  of  premiums 
would  be  bindmg  upon  the  company  only  in  ac- 
cordance with  the  agent's  receipt  on  the  com- 
pany's authorized  form.  The  authorised  form 
was  also  set  out  In  the  application,  but  it  stated 
that  it  would  not  be  good  after  June,  1004. 
that  tbe  clause  was  a  nullity  with  respect 
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to,  and  would  not  affect  rights  accruing  und«r, 
an  application  made  after  tbat  date. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Ont  Dig.  It  231-246;  De&  Dig.  1 137.*j 

E!n  Banc  Appeal  from  District  Uonrt, 
Teller  County;  Louis  W.  Cunningham,  Judge. 

Action  by  Ida  Pike  against  the  Mew  York 
Life  Insnrance  Company.  From  a  Jadgm«it 
for  [daintUE,  defendant  appeala.  AflOrmed. 

Charles  W.  Waterman  and  William  A. 
Jackson  (James  H.  Mcintosh,  of  counsel), 
for  appellant.  J.  E.  Fergnson,  for  appellee: 


MUSSER,  J.  On  September  24.  1904,  a 
Mrs.  Brown,  the  local  solicitor  of  the  appel- 
lant insnrance  company  at  Victor,  in  Teller 
county,  solicited  <me  John  B.  Oartee  to 
take  out  a  policy  of  Ufe  Insurance.  Mr. 
Cortee  was  averse  to  doing  so,  stating  as  « 
reascm  that  be  did  not  bave  the  money  with 
which  to  pay  the  pranlum.  Mrs.  Brown 
Informed  him  tbat  be  could  give  bis  note 
for  the  first  annual  premium,  as  the  com- 
pany sometimes  did  business  that  way.  Mr. 
Cartee  said  that  If  he  could  do  that  be 
would  take  out  a  policy,  whereupon  the 
usual  application  was  made  out  and  signed 
by  Mr.  Cartee  for  a  ¥2,000  policy,  and  be 
also  signed  and  deUrered  to  Mrs.  Brown  a 
note  for  the  first  annual  premium,  payable 
to  her  order  in  three  installments,  to  wit: 
$25  on  November  10,  and  f 25  on  December 
10.  1904,  and  $51.94  on  January  10,  1905. 
Mrs.  Brown,  as  the  rules  of  the  company  re- 
quired, sent  the  application  and  note  to  tbe 
state  branch  office  of  the  company  at  Den- 
ver. A  memorandum  was  made  of  the  note 
on  the  policy  register  at  tbe  Doiver  office^ 
and  tbe  application  was  forwarded  to  the 
home  office  in  New  Torfc.  The  note  was  re- 
tained at  Denver,  On  this  application,  the 
company  issued  a  policy.  In  which  the  wife 
of  the  Insured  was  named  as  beuefldary, 
who  Is  now  Ida  Pike  and  tbe  appellee  here. 
Tbe  policy  was  sent  from  New  York  to  the 
Denver  office  with  no  instructions.  Thus 
far  the  matter  bad  been  carried  on  precisely 
as  had  been  the  custom  in  like  cases  there- 
tofore, wherein  Mrs.  Brown,  who  had  been 
soliciting  insurance  for  tbe  company  for 
several  months,  bad  thus  taken  notes  for 
premiums.  In  every  such  instance  t>efore 
this  one  when  tbe  Denver  office  received 
the  policy,  it  was  forwarded  to  Mrs.  Brown, 
and  she  would  pat  It  Into  the  bands  of  the 
Insured.  The  company  held  her  responsible 
for  tbe  first  premium,  l^us  the  business 
was  carried  on  with  tbe  full  knowledge  and 
consent  of  tbe  office  at  Denver,  and,  as  ap- 
pears from  the  testimony  of  the  cashier  of 
the  Denver  office,  with  the  knowledge  and 
consent  of  the  company  at  New  York,  for 
the  caidiler  testified  that  Mrs.  Brown  was 


behind  in  the  payment  of  pranlnms  on  oat 
standing  policies,  and  tbe  company  bad  in- 
Btmcted  him  to  bold  Mrs.  Brown's  new 
business  until  she  paid  up  her  overdne  pre- 
miums. This  was,  tbe  cashier  said,  "ss  a 
sort  of  penalty,  you  might  call  It.  In  order 
to  Induce  the  agent  to  promptly  pay  up 
overdue  business."  In  this  Instancy  Instead 
of  doing  as  was  customary,  the  cashier, 
in  order  to  hold  up  her  new  business  and 
penalise  Mrs.  Brown  for  her  dellnqnencles 
in  not  paying  up  fbr  some  outstanding  poli- 
cies, and  as  she  expressed  It  in  her  testi- 
mony, *Ho  attack  my  commissions,''  held  this 
policy  tor  some  time  at  Denver,  and  after 
its  receipt,  and  about  Octobw  14th,- the 
cashier,  retaining  the  policy,  smt  the  nots 
to  Mrs.  Brown  for  oollectitm  and  remittance, 
though,  by  Its  terml^  none  of  tbe  install- 
ments were  dua  On  October  22d.  tbe  cashier 
sent  the  policy  with  another  to  a  bank  at 
Victor,  with  the  following  refermce  thereto 
in  a  letter  Inclosed  with  It:  "I  also  inclose 
policy  No.  2.215.747  Cartee,  $2,000,  total  pre- 
mium $102.26.  Tbe  agent  has  the  note  whidi 
Is  dated  September  24th  due  Not.  lOth. 
$25.00  Dec  10th,  $25.00  and  Jan.  10th, 
I  bave  written  the  agent  to  return  the  note 
to  me  so  that  I  can  send  it  to  you  for  col- 
lection. Tbe  discrepancy  betwem  tbe  amount 
of  tbe  note  and  the  total  premium  la  an  er^ 
ror  on  the  part  of  the  agait  Kindly  try  to 
collect  this  difteroice  with  tbe  last  InstaU* 
ment  of  the  note.  I  have  noted  tbe  addre« 
of  these  two  parties  on  tbe  face  of  the  poli- 
cies. In  the  event  the  first  installments  bi 
the  two  cases  are  not  paid  when  doe^  I  will 
thank  you  to  return  the  policies  and  notes 
to  this  office.  Kindly  adcnow  ledge  recdpt 
of  these  inclosures.  Yours  truly,  W.  A 
Wood,  Cashier." 

He  also  sent  a  copy  of  the  letter  to  Uia 
Brown,  and  asked  her  to  return  tbe  note  to 
him,  which  sbe  did  not  do.  After  receirins 
the  information  tbat  tbe  policy  was  sent  to 
the  bank,  Mrs.  Brown  tried  to  find  Mr.  Car- 
tee, to  Inform  him  that  tbe  policy  was  at  tbe 
bank,  and  to  have  him  make  arrangeowutj 
to  pay  the  note.  She  learned  that  be  vris 
out  of  town.  He  returned  on  tbe  dOtb  of 
October,  In  apparently  good  health,  hariDg 
been  absent  since  October  5th,  and  died  on 
tbe  3l8t.  Mrs.  Cartee  ofTered  to  pay  Mrs. 
Brown  the  first  installment  of  tbe  note  when 
due  on  November  lOtb,  and  again  on  De- 
cember lOtb,  when  tbe  next  Installment  be- 
came due,  but  Mrs.  Brown  would  not  itxept 
tbe  money.  After  the  death  of  Mr.  Carter. 
Mrs.  Brown  sent  the  note  to  the  Denver  of- 
fice, and  on  Novemt>er  2d  it  was  sent  by  the 
cashier  to  tbe  home  office  of  the  company 
In  New  York.  The  Victor  bank  returned  tbe 
policy  to  tbe  Denver  offiice.  Afterwards  the 
note  was  again  sent  to  Mrs.  Brown,  who  wu 
Instructed  to  call  upon  an  attomay,  ssd 
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upon  his  dictation  indorsed  thereon  the  fol- 
lowing: "The  application  for  Insurance  In 
connection  with  which  this  note  was  taken 
not  baring  been  accepted,  the  consideration 
for  this  note  has  failed  and  the  note  Is  le- 
turned  for  cancellation.  Mrs.  I.  Brown." 
The  note  was  left  with  the  attorney,  and  on 
February  5th  was  returned,  so  Indorsed,  to 
Mrs.  Cartee.  This  was  after  she  had  hegun 
an  action  for  the  Insurance,  which  action 
was  dismissed,  and  this  action  brought  in 
the  district  court  of  Teller  county  to  recover 
on  the  policy.  From  a  Judgment  in  her  fa- 
vor, the  company  has  appealed  to  this  court. 

[1]  In  doe  time  the  company  filed  a  mo- 
tion for  a  change  of  venue  from  the  district 
court  of  Teller  county  to  the  district  court  of 
the  city  and  county  of  DeDver,  for  the  alleg- 
ed reason  that  the  defendant  was  a  resident 
of  the  dty  and  county  of  Denver,  having  Its 
prfncipal  place  of  business  there,  and  that 
the  summons  was  earred  there,  and.  In  sup- 
port of  the  motion,  filed  an  affidavit  of  the 
director  of  the  agency  at  Denver,  In  which 
It  was  stated  that  the  company  was  a  corpo- 
ration organized  under  the  laws  of  the  state 
bt  New  Tork,  for  the  purpose  of  carrying  on 
the  life  insurance  business,  and  as  such  was 
authorized  by  reason  of  a  full  compliance 
with  the  laws  of  the  state  of  Cktlorado  to 
carry  on  Its  baslnesa  in  this  state,  and  for 
that  pnrpose  had  Its  prlnclpftl  pfflce  and 
place  of  buslnen  In  the  dty  and  county  of 
DraiTer,  and  wai  a  residait  for  the  purpose 
of  carrying  on  its  buslnees  in  said  county, 
and  that  the  summons  wM  served  upon  the 
agent  In  the  city  of  Denver.   The  question 
Of  the  sofflelency  of  the  aflldavit,  because 
it  falls  to  negative  certain  fttcta,  the  exist 
ence  at  which  would  confer  Jurisdiction  on 
the  district  court  of  Teller  county,  is  left 
out  of  view.  Section  29,  Rer.  Code,  relating 
to  the  place  of  trial  of  actions,  among  other 
things,  provides:   "Or  if  the  defendant  be 
a  non-resident  of  this  state,  the  same  (the 
action)  may  be  tried  in  any  county  in  which 
the  defendant  may  be  f onnd  in  Oils  state  or  in 
the  county  designated  in  the  complaint"  The 
antboritieB,  both  court  and  tat-wrlters,  an- 
nonnce  as  settled  doctrine  that  a  corporation 
organized  under  the  laws  of  one  state  is 
a  realdoit  of  the  state  undw  whose  laws  It 
was  created ;  that  it  cannot  be  a  resld«it  of 
any  other  state;  and,  though  such  a  corpo- 
ration be  permitted  by  another  state,  upon 
compliance  with  Its  laws,  to  carry  on  its 
bnslnees  there,  such  permission  and  com- 
pliance does  not  make  It  a  resident  of  such 
other  state.    Cook  t.  Hager,  3  Colo.  386; 
Shaw  T.  Qnlncy  3i.  Co..  14S  U.  S.  444,  12 
Sop.  CL  8BS,  86  L.  Ed.  768;  Boston  I.  Co.  v. 
Boston,  1S8  Mass.  461.  33  N.  B.  680;  Berg- 
ner,  etc.,  Co.  t.  Dreyfus,  172  Mass.  154,  51 
N.  BL  581,  70  Am.  St.  Rep.  251 ;  Merrick  v. 
Van  Santvoord,  84  N.  T.  208;  Boyer  v.  N. 
P.  Ry.  Co.,  8  Idaho,  74.  66  Pac.  826,  TO  L. 
R.  A.  691;  I  Thompson  <hi  Cor.  (2d  Ed.)  | 
490  <t  aeq.;  1  Cook  on  Cor.  (6th  Bd^  |  l; 


1  Clark  &  Marshall,  Private  Cor.  |  114.  It 
follows  that  this  defendant  was  a  resident 
of  the  state  of  New  York,  In  which  It  was 
created,  and  a  nonresident  of  the  state  of 
Colorado,  within  the  meaning  of  the  lan- 
guage quoted  above  from  section  29  of  the 
Code.  This  being  so,  the  action  was  triable 
in  the  coanty  designated  In  the  comirialnt, 
and  the  motion  for  a  change  of  venue  was 
properly  overruled.  To  hold  otherwise 
would  be  to  Ingraft  upon  the  statnte  an 
exception  which  Is  wholly  foreign  to  its  plain 
terms,  and  would  be  only  an  amendment 
thereof. 

[2]  In  tbe  application  signed  by  Mr.  Car- 
tee,  there  was  a  provision  that  the  insurance 
thereby  applied  for  should  not  take  effect, 
unless  the  policy  was  delivered  to  ^Im  dur' 
Ing  his  lifetime  and  good  health.  The  com- 
pany now  asserts  that  "tbe  agreement  of 
the  parties  that  the  Insurance  should  not 
take  effect,  unless  the  policy  was  delivered 
to  Cartee  during  hU  lifetime  and  good 
health,  was  an  agreemoit  they  had  a  right 
to  make,  and  which  tbe  court  ought  to  re- 
spect" In  this  assertion  the  company  Is 
right.  The  principal  contention  of  the  com- 
pany Is  that  the  policy  was  not  deliv««d 
In  the  lifetime  of  the  Insured.  The  record 
discloses  that  the  insured  remained  in  good 
health  until  the  time  of  his  death.  The 
question,  thorefotd,  is,  Was  or  was  not  the 
policy  dellTerad.  In  contonplatlon  of  law, 
to  the  Insured  during  his  lifetime?  If  It 
was,  the  Judgment  is  right.  If  it  was  not, 
the  Judgment  Is  wrong.  Tbe  application  did 
not  provide  that  the  policy  must  be  actually 
recelTed  by  or  g^v&i  Into  the  buds  of  the  in- 
sured in  his  lifetime,  nor  did  it  provide  that 
any  ivemlum  had  to  be  actually  paid  be- 
fore tbe  policy  was  in  ^ect  Theretofore 
poildes.  In  like  cases,  bad  been  actually  put 
into  the  hands  of  the  insured  by  tbe  local 
solicitor  without  reference  to  the  payment 
of  the  Brat  premium,  other  than  at  the  time 
specified  in  tbe  notes  givoi  by  the  insured. 
This  was  fully  understood,  and  In  fact 
brought  about  by  the  local  solicitor  and  the 
state  agent  of  the  company.  It  also  ap* 
pears  that  the  company  at  New  Toric.  not. 
only  knew  that  notes  were  being  taken  for 
first  premiums,  but  actually  authorized  the 
taking  thereof ;  for  the  cashier  testified  that 
it  was  a  rule  of  the  company  that  all  notes 
taken  for  premiums  bad  to  be  sent  to  tbe 
Denver  office  with  the  ai^llcatlons  and  a  rec- 
ord thereof  made  In  the  books. 

The  case  of  Klmbro  v.  N.  t.  Life  Ins.  Co..  134 
Iowa,  84. 108  N.  W.  1025. 12  U  R.  A.  (N.  S.)  421, 
Is  almost  identical  with  the  case  at  bar,  so  far. 
as  the  notes  are  concerned.  In  that  case,  there 
was  a  dispute  as  to  whether  the  defendant's 
agents  were  authorized  to  accept  notes  for 
premiums.  In  this  case,  there  Is  no  doubt 
on  that  question,  for  the  rule  of  the  company 
was  that  notes  taken  should  be  forwarded  to 
the  Denver  agency  with  the  application. 
There,  as  here^  the  notes  were  sent  by  tbe 
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aoUcitor  to  the  snperlor  officer  or  agent  to 
whom  he  was  Immediately  respoDBlble. 
There,  as  here,  the  notes  were  made  payable 
to  the  local  solicitor.  There,  as  here,  the 
company  contlnaed  to  hold  these  notes  until 
it  discovered  that  payment  for  loss  was  Im- 
pending, when  the  notes  were  returned  to  the 
local  solicitor  for  indorsement,  and  were  In- 
dorsed in  words  of  substantially  the  same 
Import  as  the  Indorsement  upon  the  note  In 
the  present  case.  There,  as  here,  the  agent 
was  held  responsible  for  the  premiums  rep- 
resented by  the  notes,  though  In  the  Iowa 
case  it  appears  that  the  local  agents  would 
charge  themselves  in  their  agency  accounts. 
Whether  Mrs.  Brown  charged  herself  or 
not,  In  tills  case,  the  record  does  not  dis- 
close; but  both  Mrs.  Brown  and  the  cashier 
testified  that  she  was  responsible  for  the 
premiums,  and  the  home  office  held  her  re- 
sponsible for  them  when  overdue.  The  Iowa 
court  held  tliat  the  facts  in  that  case  were 
evidence  ttiat  the  notes  were  authorized  by 
the  company,  and  said:  "Such  a  transac- 
tion is  a  payment  of  the  premium  as  be- 
tween the  assured  and  the  company.  The 
giving  of  the  note,  instead  of  cash  in  ad- 
vance by  the  applicant,  will  not  invalidate 
the  Insurance,  If  the  contract  be  otherwise 
complete." 

The  facts  in  this  case  are  stronger  In 
support  of  such  a  condusion  tban  In  the 
Iowa  case.  Here  it  was  with  the  direct  au- 
thorization of  the  company  tliat  the  note 
was  taken,  and  the  Invariable  custom,  when 
mch  notes  were  taken  and  the  applications 
accepted,  to  issue  the  policies,  send  them  to 
the  insured,  through  Mrs.  Brown,  and  look 
to  tiw  for  the  premium.  Whoi  the  notes 
became  overdue,  they  did  nut  look  to  or 
worry  the  policy  holders,  if  tliey  conld  have 
done  ancfa  a  thing,  but  looked  to  Mrs.  Brown 
fur  payment,  and  endeavored  to  collect  from 
1^.  At  the  same  tlm^  she  was  permitted 
to  continue  In  the  same  way  to  induce  per- 
BonB  to  make  applications  for  Insurance  and 
sign  notes  for  the  flnit  premiums,  and  the 
company,  notwithstanding  the  nonpayment 
of  past  premiums  for  outstanding  policies, 
would  accept  these  new  applications  and 
mail  policies  for  Mrs.  Brown  to  put  Into 
the  hands  of  the  insured. 

The  circumstances  under  which  the  in- 
dorsement was  made  on  the  note  Is  evidence 
that  this  indorsement  was  made  under  the 
Instruction  of  the  company  itself.  Tbat  In- 
dorsement does  not  say  that  the  considera- 
tion for  the  note  failed,  because  the  policy 
was  not  delivered,  nor  that  it  was  canceled 
because  the  policy  was  not  delivered;  but 
the  indorsem^it  says  that  the  consideration 
for  the  note  failed  because  the  application 
was  not  accepted.  This  record,  however, 
shows  that  the  application  was  accepted. 
The  policy  was  issued  and  sent  to  Denver  in 
tiie  usual  course,  when  It  was  diverted  from 
that  oouzse  and  sent  to  a  bank,  not  becauss 


the  application  had  not  been  aoo^ited,  bat 
because  Mrs.  Brown  was  b^lnd  in  the  pay- 
ment of  other  premiums.  If  the  consider^ 
atlon  for  the  note  failed,  for  tlw  reasmi  al- 
lied in  the  Indorsement,  It  had  failed  be- 
fore the  policy  was  sent  to  Denver,  and  the 
Denver  office  was  guilty  of  trying  to  collect 
the  premium  on  an  application  that  had  been 
rejected.  The  New  Tork  office,  instead  of 
notifying  the  Denver  office  that  the  applica- 
tion had  not  been  accepted,  sent  the  policy 
in  the  usual  way,  without  instmctlona.  The 
reason  given  In  the  indorsement  for  the 
cancellation  of  the  note  did  not  exist,  and 
the  consideration  for  which  It  was  alleged 
the  note  was  given  did  not  fall. 

In  Godfrey  r.  N.  T.  Life  Ins.  Co.,  70  Minn. 
224,  73  N.  W.  1,  Godfrey  made  an  applica- 
tion to  one  of  defendant's  agents  for  life  1d- 
eurance,  and  delivered  to  the  agent  ber 
promissory  note  for  the  amount  of  the  first 
premium,  payable  to  the  agent  The  ag«it 
never  accounted  to  the  company  for  tbe 
note,  but  transferred  It  to  Sanford,  who  was 
a  good  faith  purchaser  for  value.  The  poJt- 
cy,  though  pr^red  and  uecuted  by  tbe 
company,  was  afterwards  abandoned  by  botb 
parties,  and  Godfr^,  who  had  to  pay  tbe 
note  to  Sanford,  brought  suit  against  tbe 
Insurance  company  to  recover  the  amount 
of  the  note.  It  did  not  appear  In  that  case 
as  directly  as  in  this  case  that  the  sgent 
had  authority  to  accept  the  note.  The  local 
agent  however,  had  been  in  the  habit  of 
taking  such  notes  and  discounting  them  at 
a  certain  bank.  This  was  known  to  tbe 
general  agent  of  the  company,  and  It  was 
held  that,  under  the  circumstances,  notwitta- 
standlng  written  instructions  to  the  contra- 
ry, tbe  insurance  company  was  bound  by 
the  act  of  the  agent  in  accepting  the  note, 
and  a  Judgment  for  tbe  plalntitt,  against 
the  company,  for  the  amount  of  the  notc^  was 
affirmed. 

In  Kllbom  T.  Prudential  Ins.  Co.,  99  MIdd. 
176,  108  N.  W.  861,  an  application  was  made 
to  a  local  solicitor  for  Insurance  on  Decm- 
ber  19,  1901,  and  at  the  same  time  the  ap- 
plicant executed  and  delivered  to  the  solic- 
itor two  promissory  notes  for  the  first  pre- 
mium, payable  to  the  solicitor,  one  in  one 
month  and  tbe  other  In  six  monttis  from 
date.  Tbe  application  was  sent  to  the  statf 
agency  In  Minneapolis,  and  at  oace  for- 
warded to  the  home  office  In  New  Jersey. 
On  December  23,  1901,  the  company  execut- 
ed a  policy  and  mailed  It  to  the  state  agency 
at  Minneapolis  for  ddlvery  to  the  Insured. 
The  state  ag»icy  received  It  on  Decembo* 
26th.  On  December  24th,  tbe  Insured  died. 
On  December  26th,  the  state  agency  learned 
of  his  death  and  returned  tbe  policy  to 
New  Jersey.  On  the  same  day,  the  solidtor 
delivered  the  two  notes  to  the  state  agency, 
who,  until  then,  had  no  knowledge  of  tk^ 
execution.  They  marked  tbe  notes  v<dd 
and  canceled,  and  forwarded  them,  on  Jao- 
naiy  12tli,  to  the  plaintiff.  No  attonpt  vu 


Digitized  by 


Google 


GoIol) 


NEW  YORK  LIFE  IKS.  CO.  T.  FIKB 


903 


made  to  collect  the  notes,  and  DOthlDg  was 
ever  paid  on  tbem.  The  court  said  the  only 
serious  question  in  the  case  was  whether 
the  premium  was  paid  hj  the  deHvery  of 
the  notes  In  question.  The  application, 
which  was  forwarded  to  the  company,  stated 
that  f61.32  had  been  paid  In  advance  on 
account  The  queetlon  was  whether  the  giv- 
ing of  the  notes  constituted  a  payment  In 
advance  on  account,  as  stated  In  the  applica- 
tion. The  authority  of  the  agent  to  take 
the  notes  was  not  as  clear  as  In  tliis  case. 
The  court  said  that,  If  the  delivery  of  the 
promissory  notes  to  the  agent  constituted 
payment  of  the  first  premium,  the  policy  was 
In  force  when  the  Insured  died,  and  the 
plaintlfT  was  entitled  to  recover.  In  that 
case,  most  of  the  opinion  Is  devoted  to  a 
discussion  of  the  authority  of  the  local  so- 
licitor to  take  the  notes.  There  was  no  such 
direct  authority  as  in  this  case.  After  a 
lengthy  discussion,  the  court  concluded  that 
the  local  agent  had  authority  to  take  the 
notes,  and  tliat  therefore  they  constituted 
payment  of  the  first  premium.  The  lower 
court  had  found  that  the  first  annual  premi- 
um had  not  been  paid;  that  the  policy  was 
never  delivered,  and  rendered  judgment  for 
the  defendant  company.  The  Supreme  Court 
reversed  this,  and  directed  Judgment  for 
plaintiff  on  the  stipulated  facts. 

[3]  It  follows  from  these  authorities  that 
the  first  year's  premium  was  paid  by  the 
note  given  by  Mr.  Cartee.  Under  these  cir- 
cumstances, the  mailing  of  the  policy  by  the 
company,  la  the  usual  course,  constituted  a 
delivery  thereof.  Kllborn  v.  Prudential  Ins. 
Co.,  supra;  N.  T.  Life  Ins.  Co.  v.  Babcock, 
104  Ga.  67,  30  S.  E.  273,  42  L.  R.  A.  88, 
69  Am.  St.  Rep.  134;  Klmbro  v.  N.  Y.  Life 
In&  Co.,  supra. 

[4]  The  cashier  at  Denver,  by  sending  the 
note  to  a  bank,  with  Instructions  that  im- 
plied payment  before  delivery,  could  not 
affect  the  contract  already  made.  The  con- 
tract was  complete  whra  the  application 
was  accepted  and  the  acceptance  signified 
by  mailing  the  policy.  Kilborn  v.  Pruden- 
tial IDS.  Co.,  supra.  The  act  of  the  company 
In  transmitting  the  policy  must  be  construed 
In  the  light  of  the  manner  In  which  the 
company  did  biutness  before  In  like  casea 
Mr.  Cartee  was  Induced  to  sign  the  applica- 
tion and  make  and  deliver  his  note  by  being 
told  by  the  agent,  that  the  company  did  busi- 
ness that  way;  and  he  certainly  proposed  to 
do  bnalnesB  with  the  company  as  the  com- 
pany was  accustomed  to  do  business,  in  like 
cases.  The  agent  at  Denver  received  the 
policy,  charged  with  the  duty  of  transmitting 
It  to  the  local  solicitor,  to  be  put  Into  the 
bands  ot  the  insured,  for  In  that  way  the 
buslnen  had  been  done  In  every  Instance  be- 
fore. It  was  out  of  the  power  of  any  agent 
of  the  company,  or  even  of  the  company  it- 
self, without  the  consent  of  the  Insured,  to 


change  a  contract  once  made,  and  Impose 
upon  it  new  conditions.  It  certainly  would 
be  unjust  for  the  insured  to  suffer  because 
of  a  scramble  between  the  company  and  the 
soliciting  agent  to  get  first  hands  on  the 
premium.  There  was  a  difference  of  32 
cents  between  the  amount  of  the  note  given 
and  the  premium  mentioned  In  the  policy. 
The  cashier's  letter  to  the  bank  shows  ttiat 
he  was  not  very  Insistent  atwut  this.  A  dif- 
ference between  the  notes  and  the  premium 
existed  in  the  case  of  Kllborn  v,  Pnidentlal 
Ins.  Co.,  supra,  and  the  court  dismissed  it 
as  follows:  "The  fact  that  the  face  of  the 
notes  given  to  Knudtson  [the  local  agent] 
amounted  to  slightly  less  than  the  sum  due 
for  the  first  premium  Is  not  important.  It 
will  be  presumed  that  the  difference  was 
waived." 

[6]  However,  we  prefer  to  put  It  on  prin- 
ciple, and  say  that  the  contract  made  be- 
tween the  company  and  Cartee  fixed  the 
first  premium  at  the  amount  of  the  note. 
The  amount  of  the  premium  was  not  men- 
tioned in  the  application.  The  local  solicitor 
had  authority  to  state  to  the  applicant  the 
amount  of  the  first  premium.  The  applicant 
did  not  know  what  the  amonnt  was,  and 
could  learn  it  only  from  the  solicitor.  She 
was  the  mouthpiece  of  the  company  to  In- 
form him.  It  was  her  duty  to  do  this,  and 
the  company  Intrusted  her  with  this  duty. 
Her  statement  in  that  behalf  was  the  state- 
ment of  the  company.  The  mind  of  the  local 
agent,  which  for  ttiat  purpose  was  the  mind 
of  the  company,  met  the  mind  of  Mr.  Cartee 
In  fixing  the  amount  of  the  first  premiom  at 
the  amount  specified  In  the  note. 

[11  Something  la  said  in  the  company's 
brief  relative  to  a  clause  In  the  application 
that  anything  paid  in  advance,  on  account 
of  the  premium,  shall  be  binding  on  the  com- 
pany only  In  accordance  with  the  agent* s  or 
cashier's  receipt  therefor  on  the  company's 
authorised  form.  -  The  authorized  form  of 
receipt  was  set  out  on  the  ai^lication.  This 
form  Itself  recited  that  it  would  not  be  valid 
If  issued  after  June  30,  1004.  How  this 
could  apply  to  an  application  made  In  Sep- 
tember, 1904,  Is  incompreh«i8lbl&  This 
clause  is  so  manifestly  a  nullity  that  It  forma 
no  part  of  the  application. 

Something  is  also  said  relative  to  the 
question  of  estoppel,  and  that  estoppel  was 
not  pleaded.  As  has  been  seen,  the  rights  of 
the  plaintiff  do  not  rest  at  all  upon  estop- 
pel. The  rights  of  the  plaintiff  and  the  lia- 
bility of  the  company  rest  entirely  upon  a 
plain  contract  In  which  estoppel  plays  no 
part 

As  we  are  nnable  to  discover  any  error 
against  the  company,  the  Judgment  is  af- 
firmed. 

Judgment  affirmed. 

HILL,  J.,  not  partldpatini^ 
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RECLAMATION  DIST.  NO.  730  t.  HER- 
BHEY  eC  al.  (Sac.  1,832.) 

(Supreme  Court  of  California.    Sept  8,  1911. 
Beheariuff  Denied  Oct.  7,  1911.) 

1.  Apprax.  and  Erbob  (I  867*)— Questions 
Bevtkwaklb— Obdbb  Denying  New  Tbial. 

An  order  ctriking  amendments  to  the  an- 
swer, tendering  new  matters  of  defense,  can  only 
be  reviewed  on  appeal  from  the  judgment,  and 
not  from  the  order  denying  a  new  tnal. 

[Ed.  Note.— For  .other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3478;  Dec.  Dig.  6  867.«] 

2.  Plkadino  (I  409*)— Waitbb  or  Defects. 

If  a  denial  of  tlie  answer  is  merely  defec- 
tive, the  IntrodactioD  of  evidence  by  the  parties 
witliout  objection  waives  the  defect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  1S86;  Dec.  Dig.  $  409.*] 

8.  Pleading  (|  129*)— AuiciaaiONS  —  Failuke 
TO  Dent. 

Failure  to  deny  alleffationa  of  the  complaint 
1^  the  answer  admits  them  sa  traeu 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  H  270-276 ;  Dec.  Dig.  |  120.*] 

4.  DBAINS  (1  71*)— AaSBBSMBNTS  — NOHBBNB- 

nxRD  Lands. 

That  certain  parcels  of  a  tract  will  not  be 
benefited  by  reclamation  levies  does  not  exempt 
the  assessment  of  the  tract  ma  a  whole. 

Note.— For  other  cases,  see  Drains,  Dec. 
.  i  7L*) 

6.  Drains  (S  76*)— Plans  of  Wobk— Assrss- 

MENT. 

That  reclamation  commissioners,  through 
mistake  or  under  the  belief  that  the  district 
would  not  he  required  to  pay  the  cost  of  acquir- 
ing certain  leveee  owned  privately^  did  not  in- 
clude the  cost  of  acguiring  them  in  their  esti- 
mate of  the  cost  of  the  work  was  a  mere  defect 
in  the  plans,  not  jurisdictional,  and  not  pre- 
venting the  supervisors  from  ordering  an  as- 
sessment ba«ed  on  the  cost.  Including  such 
levees ;  Pol.  Code,  i  8455,  providing  for  new  or 
supplemental  plans. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig-  f  76.*] 

Department  2.  Appeal  from  the  Superior 
Court,  Yolo  County;  E  E.  Gaddls,  Judge. 

Proceedings  by  Reclamation  District  No. 
730  against  Ella  L.  Hershey  and  others. 
From  an  order  denying  aefendants'  motion 
for  a  new  trial  after  Judgment  for  plaintiff, 
defendants  appeaL  Affirmed. 

Hudson  Grant  and  E.  A.  Brldgford,  for 
appellants.  Arthur  C.  Hnston  and  Harry  L, 
Huston,  for  respondent 

HENSHAW,  I.  This  Is  an  action  brought 
by  plaintiff  to  enforce  the  collection  of  an  as- 
sessment upon  the  lands  of  the  defendants 
and  appellants.  Judgment  passed  for  plain- 
tiff. From  that  Judgment  these  defendants 
did  not  appeal ;  tbelr  sole  appeal  being  from 
the  order  denying  tbeir  motion  for  a  new 
trial. 

11]  Upon  ftda  appeal,  however,  tb^  urge 
certain  propositions  cognizable,  if  at  all,  only 
on  appeal  from  the  Judgment,  and  others 
which  In  the  condition  of  the  record  cannot 
here  be  considered.  Thus  appellants  filed  an 
amendment  to  th^  answer  tmdwinf  cvtafn 


new  matters  as  a  defense.  This  amendment 
was  stricken  out  by  the  court.  Its  ruling  in 
this  regard  can  be  reviewed  only  on  appeal 
from  the  judgment  Bode  v.  Lee,  Gal. 
583,  36  Pac.  936 ;  Holmes  v.  Warren,  145  CaL 
460,  78  Pac.  954;  Fetaluma.  etc,  Co.  t.  Sing- 
ley,  136  Cal.  618,  69  Pac.  426;  Swift  v.  Oc- 
cidental Mining  Co.,  141  Cal.  165,  74  Pac 
70O.  Again,  appellants  undertake  to  attacli 
the  legality  of  the  formation  of  the  district 
But  If  the  organization  of  such  a  district  be 
subject  to  collateral  attack.  In  an  action  to 
collect  an  assessmrait  no  issue  upon  the  mat- 
ter Is  Joined  by  the  pleading.  Amongst  other 
propositions  advanced  are  that  the  report  of 
the  board  of  trustees  to  the  board  of  super* 
visors  of  the  plans  of  reclamation  do  not  coo- 
form  to  the  requirements  of  section  345o  of 
the  Political  Code,  that  the  lands  of  these 
appellants  are  not  described,  as  required  by 
the  provisions  of  section  3461  of  the  PoIIUcai 
Code,  and  that  the  amount  of  the  diarge 
assessed  against  each  tract  as  provided  by 
subdivision  4  of  section  3461  of  the  Political 
Code,  is  not  stated.  The  complete  answer  to 
these  propositions  la  that  the  complaint 
charged  the  due  performance  of  these  mat- 
ters, and  that  the  defendants  did  not  Join 
issue  upon  any  of  them.  The  effort  of  the 
defendants  to  raise  any  of  these  Issues  by 
the  amendment  to  their  answer  was  rendered 
futile  by  the  court  striking  out  tbose  amend- 
ments, and  their  redress  for  any  injury  wbicb 
they  may  deem  they  suffered  by  this  ruling 
can  only  be  given  them  upon  an  appeal  from 
the  Judgment — an  appeal,  as  has  been  said, 
which  they  have  not  taken, 

[2,  3]  Conceding  the  force  of  this,  appel- 
lants undertake  to  meet  it  by  such  cases  ss 
Tynan  v.  Walker,  35  CaL  645.  95  Am.  Dea 
152;  Tuffree  v.  Polhemus,  108  CaL  676,  41 
Pac.  806;  and  Kimttall  t.  Richardson  Co., 
Ill  Cal.  397,  43  Pac.  1111.  Those  cases,  one 
and  all,  however,  are  simply  to  the  effect 
that  where  an  auction  is  pleaded,  though 
defectively,  or  where  denial  Is  made,  thoagh 
defectively,  the  Introduction  by  the  paities 
of  evidence  upon  the  question,  without  ob- 
jection, will  be  construed  as  waiving  sncb 
defect  The  reason  upon  which  this  ruling  is 
founded  is  plain  and  Just  The  parties  by 
their  conduct  have  accepted  the  pleadings  ss 
suffici^t,  and  neither  will  be  allowed,  after 
the  time  for  amendment  has  passed,  to  urge 
the  Insufflcloicy  to  defeat  bis  adversary^ 
r^hts.  In  tbe  case  at  bar,  the  answer  by  Ub 
silence  admitted  aa  true  all  these  auctions 
of  the  complaint  No  issue  was  tendered  or 
sought  to  be  tendered  upon  any  of  those  ms^ 
ters.  The  effort  to  meet  any  of  tliem  by  tbe 
amendmrata  to  the  answer  waa  promptly  op- 
posed by  plaintiff  by  demurrer  and  by  motion 
to  strike  oat,  and,  vbm  the  court  flnall; 
mled  in  accordance  with  plalntUf  s  demurrer 
and  motion  to  strike  ont,  tbe  <mly  redress  ot 
dtfendanta  was  plainly  before  tbon— an  ap- 
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peal  from  the  Judgment,  which  they  did  not 
take. 

E4]  The  remaining  oontentlons  of  appel- 
lants whl(^  are  rerlewable  upon  appeal  are, 
first,  that  the  assessmeDt  la  levied  upon  lands 
which  it  l8  found  would  not  be  benefited  by 
the  work  of  reclamation,  and  which,  there- 
fore, ahonld  have  beoi  exempted  In  the  ae- 
Besament  levy.  Even  where  ench  a  state  of 
things  exlatB,  the  assessment  Is  properly  lev- 
ied upon  the  whole  tract  (Reclamation  Dis- 
trict V.  MeCullah.  124  CaL  176,  56  Pac  887), 
and  the  finding  of  the  commissioners  that 
certain  fragmentary  pieces  or  parcels  of  a 
tract  will  not  be  benefited  does  not  relieve 
from  the  necessity  of  assessing  the  whole  as  a 
tract;  the  proper  method  of  treating  the  mat- 
ter being  as  was  done  In  this  case,  and  aa  ap- 
proved in  Reclamation  District  No.  70  v. 
Blrks,  113  Pac  170. 

[I]  The  second  and  remaining  proposition 
la  that  the  assessment  levied  upon  the  lands 
of  the  defendants  is  not  In  proportion  to  the 
whole  expense  and  to  the  benefits  which  will 
result  from  the  proposed  works  of  reclama- 
tion. Herein  appellants'  contention  la  that, 
by  section  34S6  of  the  Political  Code,  It  Is  the 
duty  of  the  board  of  trustees,  after  the  adop- 
tion of  plana  and  specifications  for  the  recla- 
mation of  the  lands,  to  report  to  the  board 
such  plans  and  specifications,  "t<^ther  with 
esUmatefi  of  the  cost  of  the  works  necessary 
for  the  reclamation  of  the  lands  of  the  dis- 
trict In  pursuance  of  any  such  plan  or  plana," 
and  the  aaaessment  onder  section  3456  Is  to 
be  made  upon  the  lands  by  "a  charge  pro- 
portionate to  the  whole  expense  and  to  the 
benefits  which  will  result  from  auch  works." 
It  la  Insisted  that  by  the  imperfections  In 
these  plana  the  whole  of  Uie  cost  was  not  es- 
timated, and  ttierefore  that  the  assessment 
was  not  in  proportion  to  the  "whole  expense." 
It  appears  that  the  commissioners,  either 
through  Inadvertence  or  In  the  belief  that 
the  district  would  not  be  called  upon  to  pay 
for  than,  did  not  Include  In  their  estimate  of 
Uie  cost  of  work  the  acquisition  of  certain 
levees  held  In  private  ownership.  At  the 
most,  this  amounts  to  a  mere  defect  In  the 
plaiu,  which  would  not  result  In  destroying 
them  so  completely  as  to  deprive  the  anper- 
vlsors  of  the  power  to  order  the  aBseaameint 
baaed  on  the  cost  as  disclosed  by  than.  The 
law  Itself  contemplates  such  mistakes  or  Im- 
perfections whoi  It  provides,  in  section  846S 
of  the  Political  Code,  for  "new,  supplemental 
or  additional  plans."  It  Is  well  settled  that 
defects  In  the  plans  do  not  affect  the  Juris- 
diction. Bangbswont  v.  Hubbard,  ISl  Gal. 
676,  63  Pac  1078;  Reclamation  District  t. 
Goldman,  OS  Cal.  636,  4  Pac.  676. 

The  order  appealed  from  is  therefore  af- 
firmed. 

We  concur:   LORIOAN,  X;  MELTIN,  J. 


RSCLAHATION  DIST.  NO.  730  v.  SNOW- 
BALL et  al.   (Sac.  1,831.) 

(Supreme  Court  of  California.    Sept  8,  lOll. 
Rehearing  Denied  Oct.  7,  19110 

1.  AlTIDAVITa  (I  12*>  —  AixrHOBiTT  n>  Ad- 
KiNisTn— Abskitob  of  Seal. 

The  absence  of  a  seal  from  the  jurat  of 
the  clerk  of  the  eireolt  coort,  attached  to  an 
afiidfivit,  does  not  affect  the  validity  of  the  oath. 

[Ed.  Note.— For  other  casei,  see  Affidavits, 
Cent  Dig.  S  63;  Dee.  Dig.  S  12  *] 

2.  E^VIUENOB    (I    83*)  —  PMBUMPTIOWa— CON- 

roRunrv  to  I«aw. 

If  an  affidavit  was  necessary  to  give  jn- 
rfsdictlon  to  establish  a  leclamatioa  district, 
and  the  jorat  of  the  officer  admlnlBtering  the 
oath  was  defective  for  not  showing  that  it  was 
admioistered  as  clerk  of  the  circuit  coart,  it 
woold  be  presumed  that  evidence  was  taken  to 
supplement  the  jurat  and  show  that  the  oath 
was  duly  admlnutered. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  105;  Dec.  DigTlSS.*) 

8.  Dbains  (I  90*)— Actions  fob  AflSESSUENTB 
-Defenses— CoNSTSUcnoN  of  Levbbs  bt 
Owner. 

An  acti<Hi  to  ctdlect  the  aasesunents  for  a 
redamatim  district  cannot  be  defeated  by  show- 
ing an  agreement  between  certaia  property  own- 
ers, to  which  the  .district  was  not  a  party,  by 
whidi  some  of  them  should  construct  levees  and 
have  their  land  set  off  as  an  independent  dis- 
trict, or  by  the  showing  of  an  owner  assessed 
that  be  bad  constructed  a  levee,  which  was 
used  by  the  district  for  which  he  had  not  re- 
ceived compeoiiation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dfg.  I  90.«] 

Department  2.  Appeal  from  Superior  Court. 
Tolo  County;  E.  B.  Gaddls,  Judge. 

Action  by  Reclamation  District  No.  730 
against  Leutle  E.  Snowball  and  others. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial,  dtfend* 
ants  appeal.  Afllrmed. 

Rehearing  denied;  BBATTT,  0.  J.,  dis- 
senting. 

Hudson  &  Grant,  R.  H.  Countryman,  and 
A.  G.  Ball^,  for  an>ellants.  Arthur  C.  Hus- 
ton and  Harry  L.  Huston,  for  respondent 

HENSHAW,  jr.  Tills  is  an  action  to  en- 
force the  collection  of  an  asseasment  upon 
the  lands  of  defendants  and  appellants. 
The  plaintiff  Is  the  same  plaintiff  and  the 
assessment  the  same  assessment  considered 
in  Reclamation  District  No.  730  v.  Ella  L. 
Hershey  et  aL,  117  Psc  904  (fiac.  1,832). 
Moat  of  the  proposltionB  here  advanced  are 
disposed  of  by  what  has  been  said  In  the 
opinion  in  that  case.  In  this  instance,  how- 
ever, the  appeal  Is  tnm  the  Judgment,  aa 
well  as  ^m  the  order  denying  defendants' 
motion  for  a  new  trial. 

[1, 2]  The  answer  in  this  case  denied,  for 
lack  of  "knowledge,  Informatltm,  or  belief," 
the  auctions  touching  the  dne  organization 
of  the  district  Those  dralals  were  stricken 
out  by  the  trial  court  as  being  sham  and 
frivolous,  since  the  organization  waa  a  mat- 
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ter  of  ncord,  and  It  was  not  proper  for  the 
defendant  to  deny  record  matter  for  lack  of 
Information.  But  walTlng  tbe  question  of 
the  soundnoBs  of  tbis  ruling,  waiving  also 
the  qaestlon  as  to  whether  the  due  oi^nlza- 
tlon  of  such  a  district  can  be  attaelied  In 
a  proceeding  such  as  this,  and  coming  to  the 
consideration  of  the  sole  ground  of  attack 
which  is  here  presented,  the  ground  itself 
Is  untenable,  and  the  contention  without 
merit  The  affidavit  of  the  publication  of 
the  petition  (Pol.  Code.  If  3446,  3447)  was 
admittedly  In  due  form.  The  jnrat  declared 
that  It  was  sworn  to  before  "G.  L.  Duncan, 
Clerk."  Attached  thereto  was  tbe  seal  of 
the  superior  court  of  Tolo  county.  It  is  con- 
tended that  this  Jurat  was  InsufBdent,  and 
therefore  the  board  of  snperrlsors  did  not 
acquire  Jurisdiction.  G.  L.  Duncan  was 
county  clerk  of  the  county  of  Tolo.  As 
such  clerk  he  was  ex  officio  clerk  of  the  su- 
perior court  and  ex  officio  clerk  of  the  bpard 
of  snpervlsors.  In  any  one  of  these  three  ca- 
pacities, he  was  empowered  to  administer 
an  oatb.  In  which  capacity  he  did  In  fact 
administer  It  Is  Immaterial,  but  It  would 
Seem  from  the  seal  attached  to  have  been 
administered  by  blm  as  clerk  of  the  superior 
court  Even  the  absence  of  any  seal  would 
have  amounted  to  a  mere  Irrernilarity  not 
affecting  the  validity  of  tbe  oath  (Dennis  v. 
Bitb,  122  Cal.  42,  54  Pac.  378,  68  Am.  S 
Bep.  17),  and,  in  bo  far  as  this  affidavit  wa' 
necessary  to  confer  Jurisdiction  upon  the  su- 
pervisors to  act,  it  would  be  presumed,  if 
necessary,  where  the  Jurat  was  defective, 
ttiat  they  took  evidence  to  supplement  tbe 
Jurat  and  to  show  that  In  fact  the  oath  was 
duly  administered. 

J.  W.  Snowball  appeared  In  the  proceed- 
ings for  the  organization  of  the  district, 
and  filed  a  remonstrance.  Bis  remonstrance 
was  admitted  In  evidence  In  this  case.  Its 
Introduction  was  unnecessary,  but  Its  ad- 
mission could  work  no  Injury.  It  certalDlyj 
tended  to  show  the  knowledge  of  Snowbaw 
of  the  proceeding,  and  tbe  Jurisdiction  ac- 
quired by  the  supervisors,  at  least  as  to  blm, 
by  his  appearance  and  application  for  affirm- 
ative relief.  But,  as  a  matter  of  fact,  as  has 
been  said,  no  question  Is  raised  as  to  the 
propriety  and  legality  of  tbe  proceedings, 
saving  in  the  one  matter  above  mentioned. 

The  court  refused  admission  In  evidence 
of  an  agreement  between  certain  residents 
and  property  owners  of  tbe  district  The 
purport  of  the  agreement  was  tbat  certain 
property  owners  wltbln  the  district  would 
construct  levees.  Upon  complying  with  tbe 
terms  of  the  agreement,  some  of  these  prop- 
erty owners  were  to  initiate  proceedings  to 
have  their  lands  set  off  into  an  Independrat 
reclamation  district.  This  contract  was  not 
entered  into  with  the  district.  Whatever  the 
property  owners  did  or  did  not  do  under  the 
agreement  could  not  bind  tbe  district,  nor 


operate  to  Impair  or  curtail  the  rights  and 
powers  of  the  district  as  an  agent  and  maa- 
datory  of  the  state. 

[31  For  the  same  reason  tbe  court's  ruling 
In  striking  out  the  amendment  to  the  sn- 
swer  was  sound  and  proper.  This  amend- 
mCTt  was  in  the  nature  of  a  defense  ba^ 
upon  the  contract  above  adverted  to  and  the 
performance  of  the  contract  by  J.  W.  Snov- 
ball,  and  further  advanced  as  a  defense  the 
contention  tbat  he  constructed  a  levee  wUcb 
was  being  used  by  the  district,  and  tot 
which  he  had  never  been  compensated.  An 
action  to  enforce  the  collection  of  aa  assess- 
ment is  not  one  to  which  a  defense  such  as 
this  will  lie.  Reclamation  District  v.  Bnr- 
^r.  122  Cal.  442,  65  Pac.  1S6. 

For  tbe  above  reasons,  tbe  Judgmoit  and 
order  appealed  from  are  affirmed. 

We  concar:  LORIOAN,  J.;  MELVIN,  I. 


GURNSBT  T.  NORTHERN  CALIFORNIA 

POWER  CO.    (Sac:  1.745.) 
(Supreme  Goart  of  Gallfornla.    Sept  8,  1911- 
Rehearing  Denied  Oct  7.  1911.) 

1.  Highways  (8  95*)— Hiohwat  Easembrt- 
SurRB  visor's  Contbol. 

Where  tbe  pabllc  acqnlres  oaly  an  eaannrat 
in  a  highway.  Its  right  is  limited  to  the  rlrbt  to 
travel,  and  the  only  control  over  it  which  tbe 
board  of  supervisors  can  exerdse  is  such  as  U 
necessary  to  maintain  the  highway  in  a  proper 
conditioD  for  tiie  exerciK  ot  such  ose  by  the 
IMiblic. 

[Ed.  Note.— For  other  oasea.  see  Highnyit 
Dec.  Dig.  S  95.*] 

2.  I>B0ICATI0N  <8  57*)  —  EUSEKBHT^DEDICA- 

noN— Rights  of  Owneb. 

Where  land  is  dedicated  to  the  public  foi 
a  highway,  the  owner  retains  his  right  to  tbe 
soil  for  all  purposes  not  iuconsistent  with  tbe 
pnblic'e  easement,  and  to  all  profit  or  advantage 
that  may  be  derived  therefrom;  and  hence  a 
municipality,  embracing  the  highway,  may  not 
confer  on  a  third  person  the  right  to  enter  on 
the  highway  and  occupy  any  portion  thereof, 
without  the  consent  of  the  landowner,  when 
such  entry  la  not  for  a  purpose  incldniUl  to 
the  effective  nee  of  the  highway  by  the  pnUic 
for  travel. 

[Ed.  Note.— For  other  eases,  see  Dedication, 
Cent.  Dig.  |  100 ;  Dee.  Dig.  |  67.*] 

3.  Eminent  Domain  (S  119*)— Feanohibis- 
"Lawful  Pubpose." 

County  Government  Act  1897  (St  1887.  p. 
466),  8  25,  subd.  3S.  authorises  county  supei' 
visors  to  gr&nt  franchises  over  the  puhuc  rosdii 
and  highways  for  all  "lawful  purposes"  on  sue* 
terms  nod  conditions  as,  in  their  judgment  nuT 
be  necessary  and  proper,  and  in  such  manner  as 
to  present  the  least  pos^ble  obstmctioo  and 
Inconvenience  to  tbe  trareling  public  Beli. 
that  the  words  "lawful  porpoBea,"  as  so  used, 
should  be  construed  as  umited  to  purposes  in 
aid  of  tbe  public's  easement  of  travel,  some- 
thing which  would  promote  the  public  comfort 
and  convenience  in  tne  use  of  the  highway ;  and 
hence  such  act  did  not  autboriae  a  coanty  board 
of  supervisors  to  grant  a  franchise  to  an  elec- 
tric power  company  to  erect  Its  power  line  slrac 
a  highway,  the  title  to  the  b<m1  of  which  la  not 
in  the  abutting  property  owners,  for  tbe  primary 
purpose  of  furni^ing  light  and  power  to  private 
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Indlvidnalg.  wltlioat  rendering  eompenflatlon  to 
mch  abutting  owners. 

IBA.  Note.— Por  other  cases,  see  Bmlnent  Do- 
main, Cent  Dlff.  li  301-314;  Dec  INg.  1  119.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  6,  p.  4032.] 

4.  Emineht  DouAin  (S  119*)— Fbanchibks— 
Public  Pubpobk. 

Where  a  franchise  imprqperlj  granted  by 
a  board  of  supervisors  authorized  defendant 
power  company  to  place  its  poles  and  wires  over 
all  the  roads  and  highways  of  the  county,  to 
conduct  and  tranunit  elecme  cnrrent  for  pow- 
er, light,  and  other  necessary  and  useful  pur- 
poses, without  the  consent  of  or  payment  of 
compensation  to  abutting  owners,  it  could  not 
be  supported,  ns  against  such  owners,  on  the 
theory  that  it  was  in  effect  a  contract  with  the 
connfy  that  the  company's  ss^stem  should  be 
erected  for  the  purpose  of  lighting  the  highway. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  804-314  ;  Dec.  Dig.  1 119.*) 

5.  Eminent  Domain  (g  119*)— Powee— Light 
—Use  of  Higb WAT— Public  Pubpose. 

Where  a  franchise,  authorizing  a  power 
company  to  construct  its  line  over  a  highway, 
was  originally  rranted  primarily  to  enable  the 
corporation  to  nirniab  electricity  to  private  In- 
dinduala,  without  reqnirins  the  CMisait  of  or 
payment  of  damages  to  abutting  owners,  the 
franchise  could  not  be  supported,  as  having  been 
granted  for  a  purpose  consistent  with  the  main- 
tenance of  the  biffhway,  by  the  fact  that  yean 
after  its  construction  the  county  contracted  for 
the  use  of  electricity  to  fumish  power  to  a 
pumping  station  used  In  connection  with  other 
api^iances  for  sprinkling  a  section  of  the  high- 
way. 

[E3d.  Note.— For  other  cases,  see  Ebiinent  Do- 
main, cent  Dig.  II  304-514 ;  Dee.  Dig.  {  119.*] 
fl.  HiQHWATB  (I  88*)— Use  of'Hiohwat- Ef- 

EBOT. 

Under  County  Government  Act  1897  (St. 
1807,  p.  466),  I  2S,  subd.  S5,  giving  the  county 
board  of  supervisors  power  to  grant  franchises 
over  the  public  roods  and  highways  for  all 
"lawful  purposes,"  a  franchise  granted  to  a 

fiublic  service  corporation  engaged  in  discharg- 
nr  a  public  doty  to  use  the  highway  is  on^ 
effective  to  permit  an  entry  on  the  public's 
easement  in  subordination  to  the  rights  of  the 
owners  of  the  fees,  and  does  not  warrant  any 
iavaaiMi  of  the  property  rights  of  such  owner. 

tEd.  Note.— For  other  casec,  see  Highways, 
Dec.  Dig.  I  88.*] 

T.  Eminent  Domain  (|  119*)— Ube  ow  Hioh- 
WAT— PowEB  CuBBENT— Additional  Servi- 
tude. 

Where  an  electric  power  company's  fran- 
chise did  not  authorise  it  to  erect  poles  and 
wires  along  the  highway,  without  the  consent 
of  or  without  payiuR  compensation  to  abutting 
property  owners,  the  erection  of  poles  and 
wires,  without  such  c<Hi8«it  or  the  payment  of 
compensation,  constituted  as  additional  servi- 
tude, for  which  the  owner  of  the  land  was  en- 
titled to  redress. 

[Ed.  Note. — For  other  cases,  see  E>ninent  Do- 
main, Cent.  Dig.  H  304-314;  Dec.  Dig.  1 119.*] 

8.  EhtiNENT  Domain  (§  280*)— Kioht  TO  Re- 
lief—Invasion OF  HlOUWAT. 

Where  defendant  electric  power  company 
erected  poles  and  wires  along  a  highway,  with- 
out the  consent  of  or  the  payment  of  compen- 
sation to  plaintilf,  an  ahntting  property  owner, 
under  a  franchise  which  conferred  no  right  so 
to  do,  but  plaintiff  acquiesced  In  the  occupation 
of  bis  land  for  a  long  period  as  to  a  part  of  the 
line  80  constructed,  and  failed  to  sue  with  ref- 
erence to  any  part  of  the  land  until  the  line  had 
been  constructed  and  a  public  interest  had  In- 
tervened, plaintiff  was  not  entitled  to  compel 
the  removal  of  the  line  in  ajectment,  but  was 


only  entitled  to  recover  sadi  damages  as  he  had 
sustained  thereby. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  Ii  304-314 ;  Dec  Dig.  I  280.*] 

Id  Bank.  Appeal  from  Snperior  Court, 
Tehama  County;  James  F.  Ellison,  Judge. 

Action  by  W.  H.  Gumsey  against  the 
Northern  California  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  am>eals. 
Reversed. 

Reld  &  Dozler,  for  appeUant  P.  H.  CoS- 
man,  for  respondent 

LORIGAN,  J.  PlalDtlff  Is  the  owner  in 
fee  of  a  large  tract  of  land  near  Red  Bluff. 
In  Tehama  county,  across  which  for  over  40 
years  a  public  wagon  road  or  highway,  com- 
mencing at  Bed  Bluff  and  running  to  the 
easterly  boundary  of  the  county,  has  exist- 
ed. Defendant  Is  a  pobltc  service  corpora- 
tion, organized  for  the  purpose  of  furnishing 
the  puUic  along  Its  lines  with  electricity 
for  power,  heat,  and  lighting,  and  also  fur- 
nishing municipalities,  cities,  and  towns  with 
electricity  for  like  purposes,  including  the 
lighting  of  highways,  and  when  this  action 
was  brought  was  engaged  In  furnishing  It 
for  these  purposes  in  the  conntles  of  Shasta, 
Glenn,  and  Tehama. 

In  October,  1902,  defendant  applied  to  and 
obtained  from  the  board  of  supervisors  of 
Tehama  county  a  franchise,  the  material  pro- 
vision of  which  involved  here  is  as  follows: 
"The  right,  privilege  and  franchise  is  here- 
by granted  the  Northern  California  Power 
Company,  ita  successors  or  assigns,  to  erect 
poles  of  not  less  than  six  Inches  in  diameter 
at  the  top,  and  stretch  wire  and  other  ap- 
pliance thereon  for  the  purjiose  of  conduct- 
ing and  transmitting  electric  current  for  pow- 
er, light  and  other  necessary  and  useful  pur- 
poses, over  and  along  *tbe  county  roads, 
bridges  and  highways  of  said  Tehama  coun- 
ty, and  along  the  streets,  alleys  and  avenues 
of  the  various  unincorporated  towns  and 
villages  In  said  county."  This  franchise 
was  granted  for  60  years.  In  1903  defend- 
ant built  a  power  pole  Une  from  Its  electric- 
al station  In  Red  Bluff  easterly  along  the 
public  highway  referred  to  and  over  the  land 
of  plaintiff  to  a  point  where  an  avenue  In- 
tersected said  public  road.  In  1906  this  line 
was  further  extended  about  a  mile  along 
said  public  road,  across  the  land  of  plaintiff, 
to  the  premises  of  the  Cone  Ranch  Company. 
In  June,  1906,  plaintiff  brought  this  action 
In  ejectment,  alleging:  "That  the  defendant 
without  title  and  without  the  consent  of  the 
plaintiff,  entered  upon  and  Into  the  posses- 
sion of  the  said  land  and  premises,  and 
has  dug  holes  and  erected  poles  thereon, 
and  has  strung,  built,  and  erected  wires  and 
an  electric  power  Une  for  a  distance  of 
about  two  miles  on  and  over  the  said  lands." 

In  Its  answer  defendant  set  up  that  It  was 
a  public  aervlee  corporation,  organized  for 
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the  pnrpoee  of  and  actually  mgaged  In  the 
bnBlnesa  of  farnlsUng  tiectrldty  for  the 
purposes  heretofore  stated,  and  the  fact  that 
It  had  obtained  a  franchise  from  the  board 
of  anperrlsors  of  Tetiama  county  grantlnK 
it  the  prlvll^e  of  orectlng  polea  and  string* 
Ing  wires  thereon  along  the  county  roads 
and  highway  of  said  coimt7;  that  It  had 
erected  a  power  pole  line  along  the  high* 
way  in  gueBtlon,  where  it  crossee  the  land 
of  plaintiff,  for  the  purpose  (tf  furnishing 
power,  heat,  and  lighting,  and  for  the  purpose 
of  connecting  up  with  other  portions  of  Ita 
system,  so  as  to  furnish  power  and  light  to 
towns,  dtles,  and  municipal  goTemments,  and 
for  the  purpose  of  lighting  public  highways 
leading  to  and  from  dtles,  both  Incorporated 
and  imlncorporated;  that  the  porUon  If  Its 
line  which  crossed  the  public  highway  over 
the  land  of  plaintiff  was  Intended  to  be  used 
for  lighting  public  highways  over  which  it 
might  cross,  Indudlng  the  public  highway 
across  the  land  of  the  plaintiff  herein,  and 
for  furnishing  electric  power  for  pumping 
water  along  said  public  highway,  to  be  used 
In  sprinkling  the  same;  that  it  was  and  for 
a  long  time  past  had  been  actually  engaged, 
under  contract  with  the  board  of  superrls- 
ors  of  Tehama  county,  in  lighting  said  high- 
way and  in  furnishing  electric  power  along 
the  line  of  said  public  highway  fo^  pumping 
water  to  be  used  In  sprinkling  the  same, 
and  that  If  compelled  to  move  its  power 
pole  line  from  the  highway  it  could  not  ful- 
fill Its  contract  to  light  said  public  highway 
or  provide  electric  power  on  said  highway 
for  pumping  water  for  said  sprinkling  pur- 
poses.  It  was  further  alleged  that  defend- 
ant did  not  claim  to  hold  said  highway,  or 
any  part  thereof,  exclusively  from  the  plain- 
tiff or  the  public,  or  any  one  else,  but  only 
dalmed  the  right  to  use  that  portion  of  the 
highway  actually  occupied  by  its  power  poles 
In  common  with  the  public,  under  and  by 
virtue  of  the  frauchise  granted  It  by  the 
board  of  snperrlsors  of  Tehama  county,  and 
not  otherwise. 

The  court  found  that  plaintiff  was  the 
owner  of  the  fee  in  the  land  over  which 
the  public  highway  crossed,  and  on  which 
defendant  had  erected  Its  power  pole  system, 
and  that  It  had  been  granted  a  frandilse,  as 
alleged,  permitting  It  to  erect  ita  poles  over 
the  roads  and  hl^waya  of  the  county ;  that 
while  defendant  wom  organized  to  engage  In 
the  business  of  fumlshti^  electric  power  for 
all  purposes  claimed  by  It,  including  the 
lighting  of  hlghwaya,  the  line  In  Question, 
starting  from  the  station  of  defendant  in 
Red  Bluff  and  ronulng  on  said  highway  over 
and  across  the  land  of  plaintiff  to  its  eastern 
terminus  near  the  Cone  ranch,  was  not  con- 
structed for  the  purpose  of  lighting  that  or 
any  public  highway,  or  for  the  purpose  of 
furnishing  power  to  pump  water  on  said 
highway,  to  be  used  for  sprinkling  purposes, 
and  that  it  never  at  any  time  had  been 


actually  aigaged  under  a  omtract  with  the 
board  of  auperrisots  of  T^ma  county  hi 
lighting  any  portion  of  aaid  hl^way  along 
or  across  the  land  of  plaintiff.  Upon  the 
findings  so  made,  the  court  eataei  a  Judg- 
ment for  possession  and  reatoraticm  of  the 
prenlses  described  In  the  ccxaplaint  and 
that  defendant  and  Its  poles  and  power 
lines  be  ejected  and  removed  from  said 
premises. 

The  main  points  for  conalderatloa  <ri  this 
appeal  are  whether  the  board  of  snpenrts* 
OTB  had  power  to  grant  a  franchise  to  the 
defendant*  authorising  It  to  enter  upon  the 
highway,  the  fee  to  which  was  In  the  plain- 
tiff, and  erect  Its  power  pole  system  there- 
on,  without  pOTuIssion  of  or  compensation 
being  first  paid  to  plaintiff  as  the  owner  of 
the  land,  and,  If  It  did  not,  and  the  entry 
of  the  defendant  thereon  was  unauthorized 
and  unwarranted,  and  an  invasion  of  the 
property  rights  of  plaintiff  In  the  fee  of  the 
land,  was  plaintiff  entitied  to  maintain  an 
action  in  ejectment  to  cause  its  removal 
therefrom? 

The  first  proposition  Is  presented  for  con- 
sideration  under  what  the  appellant  dalma 
was  the  effect  of  the  franchise  granted  it 
by  the  board  of  supervisors,  and  also  under 
an  attack  which  Is  made  upon  the  findings 
of  the  court  that  It  had  not  been  granted  a 
franchise  for  the  lighting  of  the  highway, 
or  for  the  purpose  of  furnishing  power  to 
the  pumping  station  of  the  county  for  road- 
sprlnkllng  purposes,  and  was  not  built  fo^ 
either  of  these  purposes. 

There  is  no'  question  in  this  case  but  that 
plaintiff  Is  the  owner  of  the  fee  In  the  land 
in  question,  and  entlUed  to  the  full  benefl<: 
cial  use  of  It.  subject  to  the  easement  or 
limited  fee  which  the  public  has  in  the 
highway  over  It 

[1,  2]  It  Is  well  settled  that  the  easement 
or  right  which  the  public  acquires  by  the 
establishment  of  a  highway  is  the  right  to 
travel  thereover,  and  that  the  only  control 
over  it  which  the  board  of  supervisors,  aq 
trustees  for  the  public,  can  exercise  Is  such 
as  is  necessary  to  maintain  the  highway  In 
a  pro[>er  and  convenient  manner  for  the  ex- 
ercise of  the  use  by  the  public.  Aside  from 
this,  the  owner  of  the  land  retains  his  right 
to  the  soil  for  all  purposes  not  Inconsistent 
with  the  easement,  and  to  all  profit  or  ad- 
vantage which  may  be  derived  therefrom; 
and  a  municipality  may  not  confer  upon  any 
one  the  right  to  enter  upon  such  highway 
and  occupy  any  portion  thereof,  without  the 
consent  of  the  owner  of  the  soil,  when  such 
entry  Is  not  for  purposes  incidental  to  the 
effective  use  by  the  public  of  the  highway. 
All  that  the  public  acquires  under  the  ease- 
ment  Is  declared  by  section  2631  of  the  Por 
Utical  Code,  as  follows:  "By  taking  or  ac- 
cepting land  for  a  highway,  the  public  ao 
quires  only  the  right  of  way,  and  the  Incidents 
necessary  to  enjoying  and  ms.latalnlng  the 
same,  subject  to  the  rcculaticns  in  thla  and 
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tbe  avU  Code  prorlded.-  This  te  but  the 
declaration  of  the  general  rule  on  the  subject 
stated  In  Uie  case  quoted  from  In  Wright  v. 
Anstln,  14S  Gal.  236,  240.  76  Pa&  1023,  1025 
<6S  Ia  R.  A.  949,  101  Am.  St  Rep.  97),  where 
It  Is  said  to  be  well  established,  con- 
formity with  tiie  principles  of  tlw  comnKHi 
law,  that  a  hlf^way  Is  simply  an  easement 
or  Bervitude  conferring  upon  the  public  only 
the  right  of  passage  over  the  land  on  whldi 
it  Is  laid  out,  and,  as  an  inddmt  of  sntdi 
right,  that  of  nslng  the  soli  or  material  up- 
on It  In  a  reasonable  manner,  for  the  pur- 
pose of  making  and  repairing  It  *  *  * 
Subject  to  this  right  of  the  public,  he  may 
take  trees  growing  upon  the  land,  occupy 
mines,  sink  water  courses  under  It,  and 
generally  has  a  right  to  every  use  and  prof- 
it which  can  be  derived  from  It  consistait 
with  the  easement,  and  when  disseised  (as 
he  may  be)  can  maintain  ejectment,  and  re- 
cover possession,  subject  to  the  easement, 
and  can  also  maintain  trespass  for  any  act 
done  to  the  land  not  necessary  for  the  en- 
joyment of  the  easement,  which  would  be 
an  actionable  injury  If  the  land  was  not 
covered  by  a  highway." 

131  Authority,  it  ts  true,  is  given  to  the 
board  of  supervisors  of  any  county  **to  grant 
franehtaes  over  and  along  the  public  roads 
and  highways  for  all  lawful  purposes,  upon 
such  terms  and  conditions  as  in  their  Judg- 
ment may  be  necessary  and  proper,  and  In 
such  manner  as  to  present  the  least  possible 
obstruction  and  inconvenience  to  the  travel- 
ing public."  County  Gov.  Act  1897  (Stats. 
1897,  p.  466,  subd.  35  of  section  25).  This 
right  given  to  the  board  to  grant  such  fran- 
chises "for  all  lawful  purposes"  has  In  view 
primarily  a  purpose  in  aid  of  the  easement; 
something  which  will  promote  the  public 
comfort  and  convenience  in  the  use  of  the 
highway.  It  may  be  that  a  public  highway, 
by  reason  of  its  proximity  to  a  lai^e  dty,  is 
so  heavily  traveled  that  in  the  Judgment  of 
the  county  authorities  It  would  be  necessary, 
to  promote  the  convenience  and  safety  of  the 
traveling  public,  that  a  highway  be  lighted. 
It  seems  to  be  well  settled  by  the  weight  of 
authority  that,  under  a  general  power  over 
public  highways  to  promoto  the  safety  and 
convenience  of  the  public  travel  thereover, 
the  authorities  have  a  right  to  provide  /or 
the  lighting  of  such  highway  at  night  And 
for  that  purpose  a  public  service  corporation 
may  be  granted  a  franchise  to  erect  its  poles 
thereon ;  that  such  a  use  of  the  highway, 
for  the  purpose  of  lighting  it,  Is  Incidental 
to  the  full  enjbyment  of  the  public  easement 
imposing  no  additional  servitude  of  which 
the  abutting  owner  can  complain.  This  mat- 
ter is  treated  fully  In  Gumsey  v.  Northern 
California,  etc,  Co.,  7  Cal.  App.  584,  94  Pac. 
858,  to  which  reference  is  made  on  the  sub- 
ject It  w^jf  be  conceded,  too  (though  we  do 
not  so  d  J-,\e),  that  a  franchUK  to  an  elec- 
tric llgh*7  company  to  erect  Its  system  over 
a  highwlC^,  for  the  purpose  of  furnishing 


powor.at  a  pumping  idant  erected  thereon, 
for  water  to  be  used  In  eq;>rlnkllng  a  high- 
way, may  be  Justlfled  for  the  same  reason 
that  authorizes  the  frandilse  for  lighting  the 
highway.  But  conceding  all  this,  It  is  clear 
that  Oie  franchise  attempted  to  be  granted 
by  Qie  board  of  supervisors  to  this  corpora- 
tion was  not  for  either  of  these  purposes,  and 
this  brings  us  to  a  consideration  of  the  fran- 
chise actually  granted  by  the  board  of  super- 
vtaors  to  the  appellant,  as  also  to  a  consid- 
eration of  its  attack  upon  certain  of  the  flnd- 
Inga 

[4]  It  Is  claimed,  as  to  the  franchise  grant- 
ed by  the  board  of  supervisors,  that  It  was 
In  eftect  a  contract  between  the  county  and 
the  appellant  that  Its  electric  system  should 
be  erected  for  the  purpose  of  lighting  the 
hig-hway.  Th^  Is  no  merit  whatever  In 
this  dalm.  The  franchise  was  In  general 
terms,  and  granted  permission  to  the  ap- 
pellant corporation  to  place  Its  poles  and 
string  its  wires  over  all  the  roads  and  high- 
ways of  Tehama  county,  for  the  purpose  of 
conducting  and  transmitting  electric  current 
for  power,  light,  and  other  necessary  and 
useful  purposes.  It  was  granted,  obviously, 
under  the  provision  of  the  county  government 
act  of  1807,  heretofore  referred  to,  and  fol- 
lowed Its  language.  If  It  be  conceded  that 
the  board  could  grant  such  a  franchise,  alt 
that  it  undertook  to  do  was  to  give  the  com- 
pany permission  to  enter  upon  the  public 
easement,  which  was  under  the  control  of 
the  board  as  trustees  for  the  public,  an  en- 
try upon  which  by  the  company,  without  such 
permission,  would  have  made  it  a  trespasser 
upon  the  easement  The  board  could  not 
confer  permission  on  the  company,  for  pur- 
poses not  incidental  to  the  proper  use  of 
the  highway,  to  Invade  the  property  rights 
of  plaintiff  in  the  soil  by  digging  holes  there- 
in and  erecting  poles.  Not  a  word  Is  said 
In  the  franchise  about  lighting  any  highway. 
The  board  of  supervisors  did  not  at  any  time 
authorize  the  construction  of  this  electric 
system  along  the  highway  In  question  for 
lighting  it  No  action  was  ever  taken  by  the 
board  declaring  that  It  was  necessary  to  do 
so;  no  contract  was  ever  entered  into  by  the 
board  with  the  company  for  any  such  light- 
ing; and  the  highway  was  in  fact  never 
lighted  by  the  appellant  A  board  of  super- 
visors has  no  authority  to  grant  a  general 
franchise  to  any  one  to  light  all  the  high- 
ways In  the  county,  and  it  would  be  an  en- 
tirely unwarranted  construction  of  the  ordi- 
nance authorizing  the  appellant  generally  to 
occupy  any  and  all  of  the  roads  and  high- 
ways In  a  county  to  say  that  It  amounted  to 
a  contract  with  the  board  to  light  any  and 
all  the  roads  and  highways  generally  re- 
ferred to  In  the  ordinance.  Nothing  of  the 
kind  was  contemplated  by  the  board,  nor  was 
the  system  constructed  across  the  highway 
by  the  appellant  for  that  purpose.  The 
evidence  clearly  shows  that  the  first  exten- 
sion of  the  line  from  the  electric  statton  In 
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Red  Bluff  to  an  avenue  leading  to  the  land 
of  General  N.  P.  Chlpman  was  buUt  In  1903, 
solely  for  the  purpose  of  snpplylns  powet 
for  pnmplng  purposes  on  the  premises  of  Gen- 
eral Chlpman,  anct  furnishing  light  to  those 
premises,  under  a  contract  made  with  him  for 
tha£  purpose  before  the  building  of  the  ex- 
tension was  commenced,  and  that  the  ex- 
tension thereafter,  In  1906  (the  same  year 
this  action  was  brought),  from  the  ayenue 
last  mentioned  to  the  Cone  ranch  was  for  the 
purpose  of  furnishing  power  and  light  at 
the  Cone  Ranch  Company  premises.  No 
doubt  the  appellant  would,  after  its  Hue  was 
built,  have  furnished  electricity  to  any  one 
who  desired  It,  but  it  was  bnllt  for  the  pur- 
poses indicated.  Under  this  evidence  it  Is 
cl«ar  that  this  line  was  not  built  for  the 
purpose  of  fumlsUng  light  to  the  highway, 
but  for  purely  commercial  purpose — the  sale 
of  power  and  light  to  the  Chlpman  and  Cone 
ranch  premises,  and  to  such  others  as  might 
desire  It 

[i]  As  to  the  attempt  to  Justll^  its  occu- 
pation of  the  highway  over  the  premises  of 
plaintiff,  on  the  ground  that  it  Is  under  con- 
tract with  the  board  of  supervisors  to  fur- 
nish power  to  the  connty  for  pumping  water 
for  sprinkling  the  roads.  Its  original  con- 
struction was  for  no  such  purpose.  It  ap- 
pears that  years  after  the  appellant  bad  con- 
structed Its  qrstem  over  this  highway  the 
board  of  supervisors  installed  a  pumping 
plant  on  the  Une  of  the  highway,  for  the  pur- 
pose of  sprinkling  the  road  from  near  Red 
Bluff  to  a  gate  on  the  Cone  ranch — some 
three  miles — and  entered  Into  a  contract  with 
the  appellant  to  furnish  electric  power  to  the 
pumping  station.  It  is  insisted  that,  as  au- 
thority ii  given  to  the  county  to  provide 
means  for  making  the  roadway  more  con- 
venient for  travel  by  sprinkling,  through  the 
erection  of  waterworks  (subdivision  10,  i 
2643,  Pol.  Code;  subdivision  7,  I  25,  Coun- 
ty Gov.  Act  1897),  that  the  occupation  of  the 
highway  1^  the  system  of  appellant,  for  the 
purpose,  among  other  things,  of  furnishing 
such  power,  Justify  Its  occi^iation  of  tlie 
hlghwi^.  We  are  not  cited  to  any  authority 
snstalnlng  this  claim  of  appellant,  nor  do 
we  deem  it  necessary  to  consider  it  As  we 
have  seei,  the  original  occupation  of  the 
highway  was  not  for  lighting  nor  for  fur- 
nishing power  to  the  pmnidug  plant  whi^ 
are  the  only  grounds  vpon  which  It  can 
Justly  Its  occupation  of  the  highway  as 
against  tlw  plaintiff;  hence  a  subsequent 
contract  with  the  county,  under  which  it 
purchased  power  from  tlie  company,  cannot 
Justi^  the  original  entry.  It  its  entry  was 
invalid  In  the  first  Instance,  this  contract 
to  purdiase  power  from  it  did  not  validate 
its  occupancy. 

[I]  It  may  be^  ai  (flalmed  by  appellant  that 
under  tlie  county  govenuneat  act  heretofore 
referred  to,  empowerinff  the  board  of  aapei^ 
visors  to  grant  franchises  along  the  public 
highway  "for  all  lawful  purposes,"  the  board 


of  supervisors  of  Tehama  county  was  author- 
ized to  grant  to  defendant  as  a  public  serv- 
ice corporation  engaged  In  dlschar^ng  a  pub- 
tic  duty,  the  right  to  enter  upon  the  high- 
way. But,  If  this  be  conceded,  it  does  not 
affect  the  situation  here.  Such  a  franchise 
could  only  permit  an  entry  upon  the  ease- 
ment itself.  Such  a  franchise  most  be  taken 
In  subordination  to  the  paramount  rl^ts  of 
plaintiff  as  owner  of  the  fee,  and  would  af- 
ford no  warrant  for  the  Invasion  of  the  prop- 
erty rights  of  plaintiff  therein. 

[7]  Our  conclusion,  therefore,  Is  that  the 
plantli^  of  Its  power  pole  line  in  the  hlgh- 
vray  over  the  land  of  plaintiff,  for  a  purpose 
not  Incldratal  to  the  use  of  such  highway.  Is 
Inconsistent  with  the  dedication  of  the  high- 
way to  the  use  of  the  public.  It  constituted 
an  additional  servitude  or  burden  upon  the 
land  of  plaintiff  beyond  the  purpose  of  the 
dedication,  and  was  an  invasion  of  bis  prop- 
erty rights  tliweln,  for  which  he  was  entitled 
to  redress. 

[8]  Now  as  to  the  remedy.  It  Is  Insisted 
by  appellant  that  the  only  remedy  available 
to  plaintiff  under  the  circumstances  of  this 
case  Is  an  action  for  damages,  and  not  eject- 
ment In  this  view  we  are  satisfied  that  tbe 
appellant  Is  correct  While  the  general  rule 
Is  that  one  may  maintain  ejectment  against 
either  an  iodivldual  or  corporation  who  has, 
without  right,  entered  upon  his  land,  this 
rule  is  subject  to  some  exceptions.  One  of 
these  exceptions  Is  applied  In  the  case  of 
public  service  corporations,  when  it  appears 
that  although  tlie  entry  was  originally  with- 
out right,  the  owner  permitted  the  corporation 
to  make  the  entry  <m  his  land,  and  complete 
and  construct  the  works  to  do  which  bis 
land  was  appropriated,  and  failed  to  bring 
any  action  until  after  public  Interests,  by 
reason  of  the  construction,  had  intervoied. 
Under  such  circnmstances,  the  right  to  main- 
tain ejectment  Is  denied,  and  the  owner  of 
the  land  is  raaiitted  to  an  a(^on  for  damages 
alone.  Jones,  In  his  work  reqiectlng  Tele- 
graph and  Telephone  Companies,  i  53,  says: 
"In  many  cases  telegraph  and  telephone  com- 
panies enter  upon  the  land  of  another  with- 
out the  latter's  knowledge  or  consent  but  tbe 
fact  that  tliey  do,  or  that  he  pmnltted  Uma 
to  do  so,  doea  not  give  tlw  company  a  title 
or  right  of  way,  or  estop  him  fron  maintain- 
ing an  action  for  damages ;  and  yet  It  may 
predude  him  from  maintaining  any  action  of 
ejectment;  *  *  *  and  should  he  stend 
by  until  tiie  line  la  completed  uid  in  opoa- 
tlon»  and  public  interests  have  become  in- 
volved, he  will  be  dented  tlie  right  to  nuln- 
taln  an  action  of  ejectmoit  or  the  right  to 
enjoin  them.  His  only  remedy  under  such 
drcumstances  is  a  proceedfaig  tnought  to  re- 
cover damages."  This  is  the  nde,  too,  of  tbe 
adjudicated  cases.  Ind.  Bloomington  ft  West- 
em  Ry.  v.  Allen,  lis  Ind.  681.  IS  N.  K. 
44B;  Beichert  t.  BaUway,  51  Ark.  401,  11 
S.  W.  696,  6  L.  B.  A.  188;  Hanlli{  v.  Chica- 
go ft  N.  W.  Ry.  Co.,  61  Wis.  BIW^  N.  W. 
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62S:  Klttdl  T.  Railroad  Co..  Se  Yt  96;  Oood- 
wia  T.  Clnn.  W.  Con.  Co.,  18  Ohio  St  169,  98 
Am.  Dec.  99;  Roberts  t.  Northern  Paa  R.  R. 
Co.,  US  U.  &  X  15  Sup.  Ct  7B6.  30  I*.  Bd. 
873.  Numerolu  other  antborltlea  ml^t  be 
dted  from  oth^  Jnrlsdlctioiis.  But,  In  effect, 
this  prlndple  la  anstaliied  by  the  authorities 
In  this  state.  Fresno,  etc.,  Go.  t.  Southern 
Pac.  Ga,  136  GaL  202.  67  Pac.  773;  Southern 
Cal.  Ry.  Go.  t.  Slauson,  138  Gal.  344,  71  Pac. 
352,  94  Am.  8L  R^.  68;  Crracent  Ganal  Co. 
r.  Montgomery.  143  Gal.  252,  76  Pac.  1032,  65 
L.  R.  A.  940.  In  these  latter  cases.  It  Is  true, 
there  were  oral  aKreements  under  which  the 
railroad  oompantes  weot  into  possesalon  of 
the  land,  and  In  the  last  case  the  construc- 
tUm  of  tiie  canal  was  wtth  the  tacit  consent 
of  those  who  sought  to  have  it  abated  and 
removed  from  their  land  as  a  nnlsance.  The 
principle,  however,  npibn  which  the  right  to 
maintain  ejectment  or  to  qnlet  title  or  to 
abate  the  canal  was  denied  In  those  cases 
was  that,  as  public  Interests  had  interroied 
through  the  constmction  and  operation  of 
these  public  agencies  before  tiie  actions  to 
those  cases  were  commenced,  any  right  of 
the  putles  to  disturb  them  ki  tlieir  posses- 
sion of  the  property  was  thereby  lost,  and 
only  an  action  to  recoTer  compaisatlon  for 
the  land  taken  could  be  available.  In  prin- 
ciple there  can  be  no  difference,  as  far  as  the 
application  of  the  rule  of  public  policy  is 
concened,  whether  flie  entry  Is  by  original 
consent  of  the  owner,  or  he  permits  It  to  be 
made  and  attempts  to  assert  no  right  until 
after  the  public  interests  have  Intervened. 

In  tbe  case  at  bar  a  large  pwtion  of  the 
original  line  was  erected  over  the  land  of 
plaintiff  In  '1908,  and  the  latter  part  was 
bnllt  before  this  action  was  brought  These 
facts  show  acqnioKence  on  the  part  of  plain- 
tiff In  the  occupation  of  his  land  for  a  long 
period  as  to  ima  part  of  the  line  constructed, 
and  a  fttllnre  to  bring  an  action  respecting 
the  entry  on  any  part  of  his  land  by  the  de- 
fendant corporation  until  the  constmction  of 
its  power  pole  line  bad  been  accomplished 
ovw  it,  «kd  public  Interests  had  Intervened; 
and  hence,  under  the  rule,  he  Is  precluded 
from  maintaining  any  action,  save  one  for 
compensation. 

The  principle  which  underlies  this  rule  is 
not  based  on  any  oonsideratioa  of  rights  per- 
taining to  the  public  service  corporation  it- 
self, but  solely  npon  considerations  of  pub- 
lic policy.  The  rights  which  a  public  serv- 
loe  corporation  may  exercise  under  the  power 
of  onlnent  domain  are  conf»red  upon  It  on 
aoeount  of  Its  public  diaracter  and  to  ad- 
Tance  the  haterests  oi  the  public.  The  de- 
fendant, as  Buch  corporatlim,  was  authorized 
to  proceed  and  acquire  a  right  of  way  over 
the  land  of  plaintiff.  It  is  tme  the  Constlta- 
tion  provides  that  private  proper^  may  not 
he  taken  for  public  use,  unless  compensation 
Is  first  paid  to  the  owner.  But  this  condl- 
tioo  of  compensation  to  be  first  paid  Is  sole- 
ly tot  Of  boieAt  of  the  owner  of  tiie  land. 


and,  like  any  other  personal  right  may  be 
insisted  on  by  him,  or  waived,  at  his  pleas- 
ure^ He  might  when  the  defoidant  corpora- 
tion commoiced  the  construction  of  its  elec- 
tric power  system  over  his  land,  have  stood 
npon  his  constltutioaal  rights  and  mjoined 
its  entry  until  he  had  been  first  paid  for  it 
or  he  could  have  permitted  the  defendant  to 
enter  thereon  and  perfect  the  construction  of 
its  system  tor  the  public  ben^t  But  when 
he  has  thus  permitted,  inaction,  expoidi- 
tures  to  be  made  and  public  interests  to  In- 
tervene, be  will  be  deemed  to  have  waived  all 
other  remedies  which  he  might  have  invoked, 
save  that  of  an  action  for  compensation,  nils 
rule  Is  not  based  so  much  upon  the  ai^lica- 
tlon  of  the  doctrine  of  estoppel,  under  which 
an  owner  of  land,  who  remains  inactive  and 
permits  a  public  service  corporatkm.  such  as 
a  railroad,  telegraph,  telephone,  electric  pow- 
er, gas,  or  water  company,  to  enter  upon  his 
land  without  right  and  e^vend  large  sums  of 
money  In  constructing  and  completing  the 
work,  will  be  deemed  to  have  acquiesced  In 
the  entrance,  so  that  all  remedies  save  one 
fbr  compensation  will  be  denied  him.  It  Is 
based  mainly  on  the  great  principle  of  public 
policy,  under  which  the  rights  of  the  citizen 
are  sometimes  abridged  in  the  Interest  of  the 
public  welfare.  It  la  a]K>il«d  In  a  case  such 
as  this,  whoi  the  plaintiff  has  stood  by, 
witiiont  asserting  a  right  whidi  he  might 
have  Invoked,  until  the  corporation  charged 
with  a  service,  public  in  its  nature,  has  com- 
Ifleted  its  electric  line  over  his  land,  and  Is 
actually  engaged  In  discharging  a  public 
duty,  advantageous  and  Important  alike  to 
the  social  and  buslnesa  Interests  of  the  com- 
mtmlty  In  pnslndty  to  its  power  lines.  Pub- 
lic policy  requires  that  under  such  drcnm- 
stances,  the  remedy  of  ejectment  should  be 
doiied  to  ptalnttS,  when  the  effect  of  a  Judg- 
ment in  such  an  action  would  be  to  destroy 
the  efficiency  of  the  tiectric  line  system  by 
taking  possession  from  defendants  of  that 
part  of  it  constructed  over  the  land  of  plain- 
tiff, and  thus  destroying  the  public  rights 
which  have  Intervened. 

Nor  does  the  application  of  this  rule  of 
public  policy,  limiting  bis  right  so  that  pub- 
lic Interest  shall  not  suffer,  work  any  par- 
tlcnlu  hardship'  upon  the  owner  of  the  land. 
The  effect  of  his  inaction  until  public  Intw- 
eets  have  become  Involved  only  derives  him 
ot  bis  right  to  maintain  ejectment  He  may 
not  recover  possession,  but  he  may  maintain 
an  action  under  which  full  compensation 
may  be  recovraed.  TblB  compoisation  is  all 
he  could  have  required  the  defendant  first 
to  have  paid  blm,  before  It  took  his  land  for 
public  use.  This  compensation  he  may  still 
have  under  bis  preset  pleading.  While  the 
complaint  contains  the  usual  avermmts  in 
ejectment,  it  sets  forth,  also,  the  particular 
method  of  entry  and  occupancy  of  his  land 
by  defendant,  namely,  by  placing  poles  there- 
in and  stringing  wires,  and  aveis  damages 
sustained  tber^y.   The  trial  oonrt  should. 
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on  the  remlivlon  of  this  case  for  a  new  trial, 
permit  the  plaintiff  to  amend  hla  complaint 
In  sncta  respects  aa  will  permit  blm  to  Invoke 
this  remedy,  which  la  alone  arailable  to  blm, 
to  recover  Jnst  compensation  for  his  land, 
which  the  defendant  has  appropriated  for  a 
public  use,  and  any  damages  snstalned  there- 
by. Wh^  this  case  was  before  the  District 
Court  of  Appeal  (Onmsey  t.  Northern  Cel., 
etc.,  Co.,  snpnO.  on  an  Independent  appeal 
from  tiie  one  now  under  conBlderatl<m,  it  was 
held  that  ejectment  was  the  proper  remedy 
available  to  plaintiff,  but  with  snch  view,  for 
the  reasona  above  stated,  we  cannot  agree. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  HEN8HAW,  J.;  SHAW,  J.; 
AMGDLLOTTI,  J.;  MELVIM^J.;  SIX>8S,  J. 


ASIATIC  CI/UB  V.  BIGOT  et  aL    (S.  F. 
6,698.) 

<Supreme  Court  of  California.    Sept  8,  1911.) 

1.  Appeal  amd  Bbbob  (8  ioa4*)— DiscwpnoH 
or  Tbiax.  Coubt— Dsntimo  Irjdhctior. 

An  order  refusing  an  lidnnction  pendente 
lite  is  coDcluBive,  where  It  depends  upon  sub- 
stantially conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3818;  Dec.  Dig.  8  1024.* J 

2.  Appeal  and  Ebrob  (5  920")— Pbbsump 
HONS— SupFOST  or  Judoicbnt. 

If  there  was  evidence  to  support  a  flod- 
log  of  fticts  which  stated  a  valid  groond  for 
reraeing  an  Injunction  pendente  lite.  It  mus 
be  preeumed  on  appeaL  in  support  of  the  trial 
judge'!  action  in  denying  the  injunction,  that 
he  denied  it  on  that  ground. 

[Ed.'  Note.— FDr  other  caees,  gee  Appeal  and 
Error,  Cent.  Dig.  8  8717;  Dec.  Dig.  )  920.*] 

8.  iNjuitcnon  (8  77*)— PtraPosB  or  Rxlibf 

—Aiding  Crhies. 

If  plaintiff's  club  waa  maintained  solely 
to  conduct  gambling  gatnee  In  violation  of  stat- 
ute, a  temporary  injunction  will  not  be  grant- 
ed to  restrain  the  police  authorities  from  Inters 
fering  with  its  premises  and  the  gambling  op- 
erations maintained  therein. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  88  146,  147 ;  Dec.  Dig.  8  77.*] 

In  Bank.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  J.  M.  Seawall. 
Judge. 

Suit  by  the  Asiatic  Club  against  W.  J.  Big- 
gy  and  others.  From  an  order  denying  an 
application  for  an  injunction  pendente  lite, 
plahitiff  appeals.  Affirmed. 

Deroto,  Blchardaon  ft  Devote,  for  appe- 
lant. Chas.  H.  Fickert,  Dlst  Atty.,  W.  H. 
Lai^on,  B.  W.  Harrison,  and  A.  B.  Cotton, 
Jr.,  for  respondents, 

ANGEIiLOirn,  J.  This  is  an  appeal  by 
plaintiff  from  an  order  of  the  superior  court, 
refusing  to  grant  an  Injunction  pendente 
Ut^  in  an  action  Invnght  to  obtain  a  Judg- 
ment perpetually  enjoining  the  defendants, 
members  of  the  police  departmoit  of  the  dty 


and  comity  of  San  Frandsco,  ftom  enterhig 
upon  or  in  any  way  intra-ferlng  with  plain- 
tiff's possession  and  enjoyment  of  Its  premis- 
es at  No.  118  Waverly  place.  In  said  dty  and 
coun^,  which  premises.  It  la  alleged,  are 
used  by  the  members  of  said  dub  solely  for 
"educational  and  sodal  purposes." 

The  complaint  was  filed  November  6, 1906^ 
and  an  order  to  Show  cause  why  a  temporary 
lnJunctl(Hi  should  not  issue  was  made.  The 
motion  was  heard  upm  the  complaint  and 
affldavlti^  and  on  June  22,  1909,  the  order  to 
show  cause  was  discbargeia,  and  a  temporary 
Injundlon  denied.  An  appeal  was  Improper- 
ly taken  to  the  District  Court  of  Appeal  for 
the  First  district;  appdlate  Jurladlcthm  hi 
such  a  case  aa  this  bdng  in  this  court.  The 
matter  has  been  tnm^erred  to  this  court  for 
hearing  and  determination. 

[1, 2]  We  see  no  merit  whatever  in  this  ap- 
peal. Couns^  are  necessarily  compdled  to 
concede  that  the  decision  of  the  trial  Judge 
in  a  matter  of  this  kind  cannot  be  disturbed 
by  an  appellate  court,  in  the  absence  of  a 
clear  showing  of  abuse  of  discretion,  and  that 
the  decision  of  such  Judge  upon  a  substan- 
tial conflict  of  testimony  Is  cooclusive  in  an 
appellate  court  Every  allegation  contained 
In  the  complaint  and  In  the  affidavits  pre- 
sented In  support  of  the  application  for  a 
temporary  injunction,  tending  to  show  any 
tinlawful  or  unauthorized  Interference  with 
the  rights  of  plaintiff  or  any  of  its  membeis 
by  the  defendants,  or  any  one  acting  In  col- 
lusion with  them  or  under  their  direction, 
prior  to  the  commencement  of  the  action, 
was  specifically  and  lu  detail  denied  by  the 
affidavits  presented  for  defendants.  Some  af- 
fidavits were  presented  on  behalf  of  plain- 
tiff, tending  to  show  that  subsequent  to  the 
commencement  of  the  action,  and  while  the 
order  to  show  cause  why  an  injunction  should 
not  issue  was  pending,  certain  police  officers 
on  several  occasions  entered  plaintiff's  prem- 
ises, using  such  force  as  was  necessary  to 
effect  an  entry,  and  on  one  of  these  occasloas 
arrested  all  the  persons  found  thereon. 
These  entries  were  admitted,  and  were  at- 
tempted to  be  Justified,  in  some  cases  by  the 
fact  that  the  officers  had  a  search  warrant 
authorizing  them  to  enter  and  search  for 
Implemrats  Intended  to  be  used  in  the  com- 
mission of  crim^  and  in  another  case  by  the 
fact  that  they  had  information  warranting 
the  conduslon  that  crime  was  actually  being 
oommltted  thereon.  There  la  no  pretense 
that  anything  done  by  the  ofltoers  in  relation 
to  these  premises  was  not  done  in  good  faith, 
under  the  belief  that  gambling  games  pro- 
hibited by  secUon  880  of  the  Penal  Code  were 
being  conducted  thereon,  and  for  the  purpose 
of  stopping  such  games  and  arresting  the 
violators  of  the  law.  We  an  not  called  upon 
here  to  consider  tlie  qoestion  of  the  anffldai* 
cy  of  the  facta  alleged  in  Justlflcatlon  of 
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ffndB  tbem,  to  settle  tba  oontnmny  wltiumt 
the  aid  of  the  oonrt 

[Ed.  Note.— For  other  cues,  eee  Oontracti. 
Cent  Dig.  U  681-700;  DecDig.  i  188.*] 

4.  CoNTKACTB  (8  139*)— Effect  of  Iluoau- 

TT— PABT1E8  NOT  IN  PARI  DELICTO. 

Where  the  party  seekiDS  relief  from  aji 
illesal  contract  waa  not  a  free  agent  in  the 
execQtlon  of  the  contract,  or  his  coiwent  there- 
to waa  obtained  by  duress  or  undue  influence, 
^he  is  not  regarded  as  in  pari  delicto  w!th  the 
person  obtaining  his  consent  by  such  means, 
and  will  not  be  prednded  from  invoking  af- 
firmative relief  in  equity  to  set  aside  contracts 
so  executed,  or  to  defeat  an  attempted  enforce- 
ment of  them  against  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  684r-700  ;  Dec.  Dig.  8  18d.«] 

5.  CON'ntACTB  (I  1S9*>— IlXSQAUTT  o»  Oow- 
aiDESATION— PeBSONB  EHTHIJiO  TO  REtm. 

Where  plaintiff,  upon  a  charge  of  embez- 
zlement against  her  daughter  and  in  consid- 
eration of  the  compounding  of  the  felony  and 
the  release  of  the  daughter  from  custody,  ex- 
ecutes an  agreement  admitting  the  dauj^ter's 
guilt  and  a  deed  and  a  declaration  of  trust 
to  secure  payment  to  her  employer  of  the 
amount  embezzled,  when  found,  through  the 
duress,  menace,  and  nndne  influence  asserted  by 
defendants,  plaintiff  is  not  in  pari  delicto 
with  the  defendants,  and  is  entitled  to  have 
the  iuBtmmenta  canceled  and  set  aside  on  proof 
of  the  illegality  and  duress. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  81  684-700;  Dec.  Dig.  8  139.*] 

6.  Tbial  (8  397»)— Failubb  to  Pihd— Ma- 
terial Issues. 

Where  plaintiff,  In  an  action  for  the  can- 
cellation of  certain  instruments  and  for  other 
relief,  alleged  illegality  of  the  consideration 
of  such  Inatroments,  and  that  they  were  pro- 
cured by  duress  and  undue  Influence  bv  de- 
fendants, and  was  entitled,  on  proof  of  tne  al- 
le^tions,  to  the  relief  sought  4be  refusal  or 
failure  of  the  trial  court  on  issoes  joined  to 
make  any  findings  on  the  material  Issues  of  il- 
legality, duress,  and  menace  Is  reversible  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  M0~94S;  Dec  Dig.  8  897.*] 

7.  CONTBACTS   (8   138*)— IlXBOAUrr— Reubt 
— Rbukf  or  Pabties— Estoppel.  . 

The  doctrine  of  estoppel  by  condaet  or 
laches  has  no  application  to  a  contract  or  an 
instrument  which  is  void  for  illegality,  since 
as  such  a  contract  or  instrument  baa  no  le- 
gal existence,  an  estoppel  cannot  validate  it 
[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  8  690;  Dec.  Dig.  f  138.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  FianclBco; 
Frank  J.  Mnrosky,  Judge. 

Action  by  Mary  A.  Colby  against  the  Title 
Insurance  &  Trust  Company,  David  C.  Ler- 
carl,  Louis  liercari,  and  John  J.  Pera,  co- 
partners under  the  firm  name  of  Lercarl, 
Pera  &  Company.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Mott  &  Dillon  and  Lent  &  Humphrey,  for 
appellant  Otto  Irving  Wise,  Louia  HIrsch, 
and  Lawler,  Allen  &  Tan  Dyke,  tor  respond- 
ents. 

LORIOAN,  J.  This  action  was  brought 
to  enjoin  the  defendant  corporation  from 
proceeding  to  sell  a  certain  lot  of  land  in 
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those  entries.  The  evidence  before  the  Mai 
court  was  amply  sufficient  to  support  a  con- 
clusion that  the  plalDtifTs  so-called  club  was 
maintained  solely  for  the  purpose  of  conduct- 
ing certain  gambling  games  prohibited  by 
section  890,  Penal  Code;  that  such  games 
were  being  constantly  carried  on  therein.  In 
violation  of  such  statute;  and  that  the  only 
object  of  the  Injunction  sought  was  to  pre- 
vent Interference  with  such  Ul^l  practices 
by  the  proper  autborltles.  Doubtless  this  was 
the  conclusion  of  the  learned  trial  judge,  and 
the  reason  for  his  denial  of  a  temporary  in- 
junction. In  any  event,  In  sni^ort  of  the 
action  of  the  trial  court  we  must  so  assume. 

[3]  This  brings  the  case  within  the  doc- 
trine stated  in  a  concurring  opinion,  -In  Pon 
V.  WUtman,  147  Oal.  280,  298,  81  Pac.  984, 
2  L.  R.  A.  (N.  S.)  683,  expressly  agreed  to 
by  six  members  of  this  court  Assuming  tbe 
facts  to  be  as  stated  above,  the  plaintiff,  to 
use  the  language  of  such  opinion,  "is  In  re- 
ality simply  asking  a  court  of  equity  to  pre- 
vent the  suppression  of  places  maintained  in 
violation  of  law."  As  stated  in  such  opin- 
ion, "It  needs  no  citation  of  authorities  to 
anbstantlate  the  elementary  proposition  that 
equity  will  not  stretch  forth  a  helping  hand 
for  the  purpose  of  aiding  one  In  committing 
a  crime."  If  the  learned  judge  of  the  trial 
court  was  satisfied  by  the  evidence  that  the 
facts  were  as  above  stated,  as  we  must  here 
assume  to  hare  been  the  case,  it  was  bis 
duty  to  deny  the  application  for  a  temporary 
injunction. 

The  order  appealed  &om  is  affirmed. 

We  concur:  BLOSS,J.;  SHAW,  J.;  LOR- 
IGAN.  J.;  MBLVLN,  J.;  HBNSHAW,  J. 


GOLBT  T.  TITLE)  INS.  ft  TRUST  GO.  et 
aL    (S.  F.  5,274.) 

(Supreme  Court  of  California.    Sept  6,  1911. 
Rehearing  Denied  Oct  6,  1911.) 

1.  Appeal  and  Ebbob  (8  S67*>— Monon  xdb 
New  Tbial— Review. 

Where  the  court's  failure  to  find  on  all 
of  the  isanee  is  urged  as  a  ground  of  the  mo- 
tion for  new  trial,  such  fisllure  will  be  consid- 
ered On  appeal  from  the  order  denying  the  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  |8  847fr-S&6;  D^Dlg.  $ 
867.*] 

2.  JUDOHXKT  (I  198*)— COKFOBlflTT  TO  FlND- 
INOB. 

As  a  general  rule,  no  judgment  can  be 
pnqterlj  rendered,  unleas  there  are  findings  up- 
on all  the  material  issues  presented. 

[Ed.  Not&— For  other  cases,  see  Judgment 
Gent  Dig.  81  86^  863;  Dea  Dig.  8  ie&*] 

8.  Cohtbacts  (}  188*)— Brracr  or  Illxoali- 
tt—Relief. 

Equity  will  not  aid  one  party  or  another 
to  an  illegal  transaction  where  tney  stand  in 
part  delicto,  bnt  will  leave  them  where  it 
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the  dty  of  Los  Angeles,  to  qalet  tbe  title  of 
plalntifF  thereto,  and  to  have  canceled  cer- 
tain written  Inatniments  executed  by  plain- 
tiff to  the  defendant  corporation,  and  be- 
tween her  and  tbe  copartnership  of  Lercarl, 
Pera  &  Co.  Judgment  was  entered  in  favor 
of  defradants,  from  which  and  an  oid»  de- 
nying her  motion  for  a  new  tzlal  lAalntUt 
appeals. 

Various  grounds  are  urged  by  appdlanf 
for  a  reversal  of  the  Judgment  and  order, 
but  the  main  point  Insisted  on  Is  that  the 
decision  Is  agaiuRt  law  in  this:  That  the 
court  failed  to  find  on  material  Issues  raised 
by  tbe  pleadings. 

Before  proceeding  to  set  forth  particular- 
ly the  facts  all^d  in  the  pleadhigs,  and  the 
findings  made,  it  may  be  stated,  towards  a 
clearer  understanding  of  the  issues,  that  for 
several  years  prior  to  November  19,  1904, 
Fannie  M.  Colby,  a  daughter  of  plalntiflT,  was 
the  bookkeeper  of  the  Arm  of  Lercarl,  Pera 
&  Co.,  doing  business  In  the  city  and  coun- 
ty of  San  Francisco;  that  shortly  prior  to 
the  above  date  the  firm,  claiming  that  Miss 
Colby  had  embesBsled  a  large,  but  not  then 
definitely  ascertained,  amount  of  money  from 
it.  consulted  the  Morse  Detective  Agency  of 
San  Francisco  in  the  matter.  On  the  even- 
nlng  of  November  18, 1904,  accompanied  by  a 
detective  connected  with  the  Morse  agency, 
and  a  member  of  the  firm  of  Lercarl,  Pera 
&  Co.,  Miss  Colby  left  San  Francisco  for 
Los  Augeles,  where  the  plaintiff,  her  mother, 
resided,  and  where  the  written  Instruments, 
the  validity  of  which  are  questioned  in  this 
action,  were  executed  on  November  19,  1904. 
These  consisted  of  an  agreemeuc,  a  deed, 
and  a  trust  declaration.  The  agreement, 
which  was  signed  by  Fannie  M.  Colby,  and 
by  tbe  plaintiff,  her  mother,  and  the  firm  of 
Lercarl,  Pera  ft  Co.,  contained  an  admission 
and  an  acknowledgment  by  Fannie  M.  Colby 
of  an  ind^tednesB  to  the  firm  in  an  unas- 
certained and  undetermined  amount,  and  an 
agreement  on  the  part  of  plaintiff  to  pay  the 
same  to  the  firm  as  soon  as  the  Indebtedness 
was  fixed  and  determined.  The  agreement 
also  provided  that  tbe  most  practicable 
means  shonld  forthwith  be  adopted  to  as- 
certain as  nearly  as  practicable  the  amount 
of  the  indebtedness,  and  that  the  conclusion 
of  an  expert,  or  experts,  onployed  for  that 
purpose,  dionld  be  conduslve  evidence  of  the 
correctness  of  the  amount,  and  that  within 
30  days  after  the  indebtedness  was  so  de- 
termined the  plaintiff  agreed  to  pay  the 
amount  thereof  to  Lercarl,  Pera  ft  Co.,  to- 
gether with  the  expense  of  aseertslnlng  It 
The  agreement  fOrUietr  provided  that,  fts  se- 
curity for  performance  of  its  terms  and  tbe 
provisions  of  a  declaration  of  trust  accom- 
panying the  same,  the  plaintiff  should  convey 
to  tbe  defendant  Title  Insurance  ft  Trust 
Company,  by  a  grant,  bargain,  and  sale  deed, 
lot  2,  Uoek  B.  of  the  Morris  Vineyard  tract, 
In  the  dty  of  Los  Angeles,  the  propertr 
wUch  la  involved  in  this  actlra.  Pursuant 


to  the  terms  of  the  agreement,  the  deed  call- 
ed for  was  immediately  executed  by  pl&lntifl 
to  the  Title  Insurance  &  Trust  Company,  and 
following  the  execntlon  thereof  a  declaratioa 
of  trust  was  executed  by  plaintiff  to  the  same 
company  for  the  benefit  of  the  firm  of  L^- 
cari,  Pera  ft  Co.  This  trust  declaration  re- 
cited the  execution  of  the  agreement  above 
referred  to  and  the  conveyance  to  the  Title 
Insurance  &  Trust  Company  of  the  lot  above 
described  to  secure  the  payment  to  Lercarl, 
Pera  ft  Co.  of  the  indebtedness,  when  ascer- 
tained, together  with  tbe  expenses  of  ascer- 
taining it,  and  contained  provisions  for  the 
sale  of  the  premises  by  the  trust  company  on 
demand  of  the  firm  if  default  was  made  in 
such  payment,  and  the  application  of  tbe  pro- 
ceeds to  extinguish  the  Indebtedness.  These 
are  the  Instruments,  under  tbe  terms  of 
which  the  defendant  Title  Insurance  ft  Trust 
company  was  proceeding  to  sell  the  premises 
described  in  the  deed  from  plaintiff  to  de- 
fendant when  this  action  was  brought  br 
her  to  have  the  sale  enjoined  and  these  in- 
struments all  dedared  null  and  void,  on  the 
ground  that  each  of  them  was  obtained  from 
plaintiff  upon  an  Illegal  consideration,  and 
also  by  means  of  duress,  maoace,  and  undue 
Influence. 

In  this  latter  r^ard,  it  is  particularly  al- 
leged in  the  complaint,  after  setting  forth 
In  extenso  all  the  said  written  instruments 
and  admitting  their  execution  by  her  on  No- 
vember 10.  1904,  that  on  said  date  and  long 
prior  thereto  and  since  plaintiff  and  her  fam- 
ily, consisting  of  three  children,  other  than 
Fannie  M.  Colby,  resided  on  said  pronises 
described  in  said  writtm  instrumoits;  that 
plaintiff  is  a  widow,  over  the  age  of  52  years, 
and  in  very  poor  health,  and  said  premises 
were  used  and  maintained  as  a  home  for 
the  family,  her  only  Income  being  doived 
from  the  rental  of  rooms  in  the  house  on 
said  premises;  that  long  prior  to  .November 
19,  1904.  said  Fannie  M.  Colby  was  emidoyed 
as  a  bookkeeper  by  defendant  L«xarl,  Pera 
ft  Co.;  that  on  said  laB^stated  date  plaintiff 
read  in  the  dally  papers  pnbllshed  in  the  dty 
of  Los  Allies  that  said  Lercarl,  Ptfa  ft  Co. 
chai^d  said  Fannie  M.  Cbll^  with  the  com- 
mission of  a  felony,  to  wit,  the  embesilement 
of  funds  of  said  partnership,  and  had  said 
Fannie  H.  Colby  in  custody  and  intended 
sending  her  to  Jail;  that  plaintiff  was  great- 
ly prostrated  and  unnerved  by  said  news, 
and  during  said  day  and  ever  since  has  suf- 
fered extreme  mental  angnlah,  and  on  said 
day  and  stlU  la  nnable  to  concentrate  ha 
Uionghts  on  busIneBS  matters,  and  on  said 
day  was  possessed  by  a  fear  that  hw  said 
daughto:  would  be  committed  to  prtoim,  and 
of  a  desire  to  save  her  daughter  therefrom 
and  herself  and  family  from  the  disgrace 
and  shame  of  andi  Imprisonment;  that 
in  this  condition  a  r^resentattve  of  said  I<er> 
carl,  Pent  ft  Co.  called  on  plaintiff  and  in- 
formed her  that  he  was  a  detecUre^  and  Iiad 
aald  Fannie  U.  Gollv^  in  diarge  In  the  dty 
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of  Los  Angeles,  but  that  she  would  not  be 
permitted  to  go  to  the  home  of  plaintiff, 
except  wben  accompanied  by  a  detective; 
that  shortly  thereafter  the  defendant  David 
Lercarl,  represratlng  the  firm  of  Lercarl, 
Pera  Sn  Co.  and  Ita  members,  together  with 
an  attorney  at  law,  called  on  plaintiff  and  In- 
formed her  that  her  daughter  was  in  the 
custody  of  a  detective,  and  guilty  of  embez- 
zling the  funds  of  her  former  employer,  and 
would  be  sent  to  Jail,  unless  plaintiff  agreed 
to  pay  all  money  all^:ed  to  be  embezzled  by 
the  said  daughter,  and,  to  secure  such  agree- 
ment, execute  the  deed  heretofore  referred 
to;  Uiat  plaintiff  protested  against  executing 
said  Instruments,  and  requested  that  her 
daughter  be  released  from  custody  and  ar- 
rest, but  was  told  that  if  she  consented  to 
make  such  agreement  and  deed,  when  she 
signed  and  delivered  such  papers,  her  daugh- 
ter would  be  released  from  custody,  and  she 
would  be  permitted  to  take  her  said  daugh- 
ter home;  otherwise  her  said  daughter  would 
be  arrested  and  prosecuted  for  a  felony  (em- 
bezzlement); that  plaintiff  asked  that  the 
execution  of  said  papers  be  delayed  until  the 
following  morning,  and  that  her  daughter 
be  permitted  in  the  meantime  to  return  home, 
but  this  was  denied;  that  during  all  of  said 
time  and  thereafter,  until  the  signing  and 
delivering  of  said  agreements  and  deed,  her 
daughter  was  deprived  of  her  liberty  and 
incarcerated  in  a  room  In  a  building  in  said 
city  of  Los  Angeles,  and  guarded  by  a  detec- 
tive in  the  employ  of  said  defendants. 

It  is  then  further  alleged  that  the  fears 
entertained  by  her  for  the  safety  of  her 
daughter  and  the  chaises  made  humiliated 
and  prostrated  plaintiff,  and  under  the  be- 
lief that  her  daughter  would  be  prosecuted 
and  sent  to  Jail,  if  plaintiff  refused  to  con- 
sent, she  assented  to  the  terms  and  condi- 
tions Imposed  upon  her  by  said  defendants; 
that  thereupon  said  defendant  allowed  plain- 
tiff to  go  to  the  place  where  her  daughter 
was  incarcerated,  and  permitted  her  and  her 
daughter  to  converse  for  a  brief  time,  but 
refused  to  allow  said  daughter  to  return 
home  until  said  papers  were  signed;  that 
thereupon,  about  11  o'clock  In  the  night, 
said  defendants  and  their  attorney  returned 
to  the  home  of  plaintiff  and  Induced  her  to 
sign  said  papers,  which  she  did  only  under 
the  terms,  condition,  and  promises  and  for 
the  purposes  hereinabove  set  forth;  that 
the  said  agreements  and  deed  were  thereup- 
on taken  from  plaintiff,  and  her  daughter 
released  from  the  custody  of  said  detective 
and  permitted  to  remain  at  the  home  of 
plaintiff;  that  at  no  point  of  said  transac- 
tions and  at  no  time  during  said  day  or 
nlgbt  did  plaintiff  hare  any  counsel  or  ad- 
vice. Then  follow  allegations  of  service  of 
written  notice  on  plaintiff,  March  14,  1905, 
by  the  defendant  Title  Insurance  &  Trust 
Company,  of  the  ascertainment  by  an  expert 
that  the  indebtedness  of  Fannie  M.  Colby  to 
the  firm  of  Lercarl,  Pera  &  Go.  was  the  sum 


915 

of  $9,886.68  and  the  expenses  of  ascertain- 
ing \t  1769,  accompanied  by  a  further  notice 
that  said  Title  Insurance  &  Trust  Company 
would  proceed  to  sell  the  premises  described 
in  the  deed  from  plaintiff  to  defendant,  un- 
less payment  of  these  amounts  was  made 
within  30  days.  These  allegations  are  ac- 
companied by  an  averment  on  the  part  of 
plaintiff  that  no  conclusion  was  in  fact  reach- 
ed by  such  expert,  but  that  the  said  Indebt- 
edness was  wholly  undetermined,  and  that 
said  Fannie  M.  Colby  is  not  indebted  to  said 
firm  of  Lercarl,  Pera  &  Co.  in  the  sum 
claimed  to  have  been  ascertained,  or  in  any 
sum  at  all.  Under  these  facts  allied,  and 
the  further  allegation  that  the  defendant 
Title  Insurance  &  Trust  Company  had  given 
public  notice  that  It  would  sell  the  premises 
described  in  the  deed  to  It,  and  unless  re- 
strained would  proceed  to  do  so,  plaintiff 
prayed  that  said  agreements  and  deed  be  de- 
creed null  and  void,  for  a  temporary  Injunc- 
tion restraining  the  sale  of  the  property 
described  in  the  deed  to  be  made  permanent 
by  the  final  Judgment,  and  that  the  title  of 
plaintiff  to  said  property  be  quieted. 

The  answer  of  defendants  denied  that  said 
Instruments  were  executed  for  the  considera- 
tions set  forth  In  the  complaint,  or  that  they 
were  executed  otherwise  than  voluntarily, 
and  In  consideration  of  the  Indebtedness  of 
aald  Fannie  M.  Colby  to  the  firm  of  Lercarl, 
Pera  &  Co.  In  addition,  defendants  afilrm- 
atlvely  plead  facts  under  which  they  assert- 
ed estoppel  and  laches  against  plaintiff. 
Briefly  stated,  estoppel  was  predicated  on 
the  following  alleged  facts:  That  plaintiff 
voluntarily  proposed  and  offered  to  pay  to 
Lercarl.  Pera  &  Co.  the  Indebtedness  of  Fan- 
nie M.  Colby,  when  ascertained  as  provided 
in  the  instruments  executed  by  her;  that 
Fannie  M.  Colby  admitted  prior  to^  and  when 
said  Instruments  were  executed,  that  she  was 
indebted  to  Lercarl,  Pera  &  Co.  In  a  sum 
stated  by  her  to  be  between  $2,500  and  $S,- 
000,  but  claimed  by  Lercarl,  Pera  &  Co.  to 
be  from  $7,000  to  $10,000;  that  plaintiff  al- 
so- admitted  said  Indebtedness;  that  at  said 
time,  as  defendants  and  Lercarl,  Pera  &  Co. 
are  informed  and  believe,  Fannie  M.  Colby 
was  the  owner  of  and  possessed  of  certain 
property  of  the  value  of  about  $2,000;  that  by 
reason  of  the  execution  by  plaintiff  of  said 
agreement  defendant  Lercarl,  Pera  &  Co. 
refrained  at  said  time  and  has  since  refrain- 
ed from  searching  for  or  attempting  in  any 
way  to  attach  said  property  or  to  collect 
the  amount  of  said  indebtedness  from  said 
Fannie  M.  Colby,  except  pursuant  to  the 
terms  of  the  agreement  executed  by  plaintiff; 
that  at  no  time  has  plahatlff  in  any  way  re- 
pudiated the  admission  of  Indebtedness  con- 
tained in  the  written  instruments  or  the 
oral  admissions  thereof  made  by  Fannie  M. 
Colby  at  the  time  of  their  execution,  except 
until  and  by  the  filing  of  this  action,  and  that 
said  Lercarl,  Pera  &  Co.  are  without  any 
other  security  for  the  recovery  of  said  in- 
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debtedneas.  Laches  la  predicated  on  the 
same  all^atlon.  This  action  was  oomipenc- 
ed  about  July  6,  190(L 

It  Is  to  be  obaerred  that  under  the  ftcca 
allseed  In  her  complaint  plaintiff  baaed  her 
right  to  have  all  these  Inatniments  declared 
void  upon  several  Independent  srotrnds.  There 
were  all^atlons  that  the  execution  of  said 
Instruments  were  based  upon  an  Illegal  con- 
sideration, namely,  the  compounding  of  a 
felony  cba^  against  her  daughter,  which, 
If  sustained  by  erldence,  made  the  agreement 
absolutely  void  under  the  Kmeral  rule  ap- 
plying to  such  contracts,  and  under  section 
1668  of  the  Civil  Code.  Aside  from  this,  and 
Independent  of  the  allegations  of  Ul^^  con- 
sideration for  the  ezecntltni  of  said  InsCrn- 
ments,  there  were  allegations  that  their  ex- 
ecution was  obtained  through  duress  and 
menace  exercised  on  plaintiff  through  the 
unlawful  confinement  of  her  daughter  by  de- 
fendants, and  threats  to  so  unlawfully  con- 
fine her  until  said  Instruments  were  execut- 
ed (Civ.  Code,  Si  156»,  1670),  and  by  undue 
Influence  In  taking  a  grossly  oppressive  and 
unfair  advantage  of  her  distress  (Civ.  Code, 
I  1568)  In  procuring  their  execution.  Issue 
was  joined  by  defendants  on  all  these  alle- 
gations, and  evidence  addressed  to  all  of 
them  on  the  trial.  The  court,  however,  made 
no  findings  whatever  upon  the  tesue  of  ille- 
gality of  consideration  for  the  agreements 
and  the  deed,  or  on  the  other  Issues  of  their 
procurement  through  duress,  menace,  or  un- 
due Influence,  but  made  findings  in  favor  of 
defendants  on  their  plea  of  estoppel  and 
laches  and  in  the  terms  pleaded  by  them,  and 
upon  these  findings  based  its  judgmoit  in 
favor  of  defendants  and  denying  plaintiff 
any  relief. 

[11  On  the  appeal  from  the  Jndgmrait,  ap- 
pellant insists  that  the  findings  do  not  sup- 
port the  judgment  on  account  of  the  failure 
of  the  court  to  find  on  these  issues,  and,  as 
the  omission  to  find  thereon  was  also  urged 
as  one  of  the  grounds  for  a  new  trial  In  her 
motion  therefor,  it  Is  likewise  up  for  con- 
sideration here  on  the  appeal  from  the  order 
denying  said  motion.  Kaiser  v.  Dalto,  140 
Cal.  167,  73  Pac.  828;  Lyden  v.  Spohn-Pat 
rick  Co.,  IW  Cal.  177,  100  Pac.  236. 

[2]  Respondents  while  conceding  that,  as 
a  genera)  rule,  no  judgment  can  be  properly 
rendered,  unless  there  are  findings  upon  all 
material  Issues  presented,  take  the  position 
that  the  court  having  found  In  their  favor 
on  their  plea  of  estoppel  and  laches  It  was 
not  necessary  to  find  on  the  other  Issues; 
that  the  findings  so  made  necessarily  de- 
feated the  right  of  plaintiff  to  recover,  even 
If  all  the  issues  upon  which  the  court  omitted 
to  find  had  been  found  in  her  favor.  Prison 
V.  Prison,  90  Cal.  328,  27  Pac  186;  Wind- 
haus  V.  Boots,  92  Cal.  622,  2S  Pac.  657;  Smith 
V.  Dubost,  148  Cal.  624,  M  Pac.  38.  The  the- 
ory of  respondents,  as  Ve  understand  It,  Is 
that,  whether  the  execution  by  plaintiff  of  the 
agreements  and  deed  was  procured  through 


an  Illegal  eaa^UlentLm,  and  therefore  void, 
or  whether  procured  throned  dnraas,  meoacei 
OK  undue  Influence  and  voidable  on  that  k- 
count  at  ber  electkm.  It  was  unneceBsary  to 
find  on  any  of  tbeae  Issues,  because^  eves 
if  they  were  all  found  In  taw  tavw,  the 
would  be  precluded  from  obtaining  any  relief 
tliweunder  by  reaam  of  the  findings  <tf  es- 
toppel and  ladKB. 

In  the  same  connectlcm  It  is  claimed  that, 
as  far  as  the  Issue  as  to  the  Illegally  of  the 
conrideration  for  the  executtoi  of  the  agre^ 
moits  and  deed  fa  concerned,  it  was  Immfr 
twlal  to  find  on  it,  because  respondents  wt 
sert  that  tt  appears  from  the  complaint  that 
as  the  consldwation  for  the  executton  of  the 
Instruments  was  the  compounding  of  a  fd< 
ony,  and  therefore  an  Illegal  consideration, 
all  the  parties,  including  plaintiff,  were  la 
pari  delicto*  and  under  audi  drcomsUncei 
equity  will  imt  permit  Its  aid  to  be  Invoked 
by  any  of  the  parties  to  such  an  Ulegal  trans- 
action, either  to  enforce  It,  if  it  remains  ex- 
ecutory, or  to  set  it  aside  or  to  restore  the 
titie  which  has  been  parted  with  under  It 
We  do  not  deem  It  necessary  to  discuss  what 
would  be  the  effect  of  the  findings  of  the 
court  as  to  estoi^  and  laches  in  favor  of 
defendants,  if  the  issues  in  the  case  were 
simply  as  to  the  procurement  of  the  agree- 
ments and  deed  by  duress,  menace,  or  undue 
Influence,  and  the  court  omitted  to  make 
findings  on  these  Issues,  for  certainly  as  to 
the  issue  of  Illegality  of  consideration  sudi 
findings  of  estoppel  and  laches  could  not  ob- 
viate the  necenity  of  the  court  finding  on 
that  Issue. 

[9,4]  It  is  true  that,  as  a  general  role, 
equity  will  not  aid  one  party  or  another  to 
an  Illegal  transaction  where  they  stand  In 
pari  delicto,  but  will  leave  them  just  where 
it  finds  them,  to  settle  theee  questions  with- 
out the  aid  of  the  court  This  role  Is  uni- 
versally recognized,  and  a  few  of  the  many 
authorities  announcing  It  are  Pomeroy's  Gq- 
Jur.  (3d  Ed.)  pp.  659,  667,  1703;  Atwood  v. 
FIsk,  101  Mass.  363,  100  Am.  Dec  124;  Ager 
V.  Duncan,  50  Cal.  326;  Hays  v.  Windsor, 
130  Cal.  230,  62  Pac.  896;  Chateau  v.  Sln^a, 
114  Cal.  91,  46  Pac  1015,  S3  L.  R.  A.  750, 
56  Am.  St  Rep.  63,  cited  by  respondent  But 
this  rule  only  ai^lies  where  the  parties  are 
in  pari  delicto;  where  the  111^^  transaction 
is  entered  into  voluntarily,  and  the  tnrpltnde 
of  the  parties  Is  mutual.  Where,  in  the  cases 
dted,  the  rule  has  been  m)plled,  it  will  be 
found  that  both  parties  Altered  Into  the  Il- 
legal contract  or  transaction  there  under  con- 
sideration voluntarily,  were  equally  ealpa- 
ble,  and  relief  was  refused  on  that  accoant 
Where,  however,  the  party  seeing  the  re- 
lief is  not  a  free  moral  agent,  and  his  con- 
sent to  the  Illegal  transaction  Is  obtained 
through  duress,  menace,  or  undue  inflneDce, 
he  is  not  regarded  as  In  pari  delicto  with 
the  person  obtaining  his  consent  by  the  em- 
ployment of  such  means,  and  will  not  be  pre- 
cluded from  Invoking  affirmative  relief  M 
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eqnfty  to  set  aside  contracts  or  Inatrnments 
M  execnted,  or  to  defeat  an  attempted  en- 
forcement of  tbem  aKainst  blm.  This  qnal- 
Iflcatlott  to  tbe  general  rule  Is  as  nntversal- 
Ijr  recf^lxed  as  the  general  role  itself. 

In  Woodham  r.  Allen.  180  Gal.  194,  82  Pac. 
898»  plaintiff  sued  defoidant  to  recoTer  an 
anurant  paid  him  on  secured  notes  and  the 
Talae  of  marebandlse;  the  complaint  ailing 
that  the  money  and  merchandise  had  been 
extorted  from  her  by  defendant  throngh  fear 
of  threats  of  a  criminal  prosecntlon  against 
ber  tauband.  The  trial  court  sustained  a 
demurrer  to  the  complaint  In  reversing  the 
judgment,  It  waa  said:  "It  Is  true,  as  a  gen- 
eral rule,  that  *where  an  Illegal  contract  has 
beoi  fully  executed  on  both  sldee,  the  law 
will  aid  neither  party  to  recover  anything 
parted  vlth  thereunder/  but  this  rule  is  sub- 
ject to  the  anallflcatlott,  among  ottms,  that 
the  parttea  to  the  illegal  contract  are  In  pari 
delicto;  and  It  irlU  be  seWt  upon  examina- 
tion of  the  eases  dted  to  support  this  rule, 
that  they  all  proceed  upon  the  theory  that 
the  parties  to  the  contracts  were  equally  In 
ftinit  and  each  had  fftely  Joined  In  the  trans- 
action wiaout  being  Induced  thereto  by  the 
i^reasion  or  frand  of  the  other.  We  tbhik. 
therefore^  that  neither  the  general  role  re- 
ferred to  nor  the  anthorttlee  dted  In  support 
thereof  govern  the  case  made  by  the  com- 
plaint herein.*^ 

In  6  American  and  Bngltdi  Encyclopedia 
of  Law.  page  41S,  after  laying  down  the  gen- 
eral rule.  It  Is  said:  "Bnt  when  the  parties 
do  not  stand  In  pari  delicto,  and  It  appears 
that  the  contract  or  deed  was  obtained  by 
duress,  equity  will  not  refuse  its  aid.  Thus, 
when  the  Ineqnall^  In  the  situation  of  the 
parties  Is  such  that  It  is  apparent  the  act 
was  not  voluntary,  as  where  one  of  the  par- 
ties exacts  a  security  which  the  other  is 
driven  to  give  &  order  to  save  one  dear  to. 
him  ftom  «iposure,  dl^race,  and  ruin,  eq- 
uity win  set  aside  the  contract  or  deed  so 
obtained." 

In  e  Oy&  page  It  Is  said:  "Although 
both  parties  are  chargeable  with  knowledge 
that  tb^  agreemait  Is  contrary  to  some 
rule  of  law,  yet  if  one  of  them  acta  under 
duresa,  or  what  the  law  regards  as  undue  In- 
flnence  on  the  part  of  the  other,  they  do  not 
stand  <m  an  equal  footing,  and  the  weaker 
one  may  be  granted  affirmative  relief." 

In  Bryant  ▼.  Feck,  ete.,  Co.,  154  Mass.  461, 
28  N.  B.  VIS,  the  plaintiff  sued  the  defend- 
ant company  to  cancel  a  note  and  compel  a 
retransfbr  of  stock.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appealed. 
In  reversb^  the  judgment  and  directing  the 
overruling  of  the  demurrer,  the  optaiion  pro- 
ceede:  "According  to  flie  allegaUcms  of  the 
hill,  the  ^alntlff  became  a  party  to  the  note 
from  which  he  prays  to  be  relieved  and  trans- 
ferred bis  stock  In  conslderatlw  that  tba  de- 
fendant would  not  prosecute  his  son  for  per- 
jury, and  under  a  threat  from  It  that  otber- 
-wlse  his  BOB  would  be  proeecuted.  The 


transaction  was  Illegal  (Pub.  St  &  205,  | 
27;  Gorbam  v.  Keyes,  137  Mass.  688),  and  If 
the  parties  stood  on  an  equal  footing  neither 
of  them  would  have  a  remedy  against  the 
other.  Atwood  v.  Plsk,  101  Mass.  S6S  [100 
Am.  Dec.  124].  Bat  It  l8  well  recognized 
that,  although  both  parties  are  chai^eable 
with  knowledge  that  their  agreement  la 
contrary  to  some  rule  of  law,  yet,  if  one  of 
them  acts  under  duress,  or  what  the  law  re- 
gards as  undue  Influence  on  the  part  of  the 
others,  they  do  not  stand  on  an  equal  foot- 
ing, and  the  weaker  one  may  be  granted  af- 
firmative relief.  Worcester  v.  Eaton,  11 
Mass.  368,  876;  Beldlng  v.  Smythe,  188 
Mass.  530.  583.  It  Is  settled  that  such 
threats  as  are  alleged  to  have  been  addressed 
to  the  plaintiff  constitute  daress.  Harris  t. 
Carmody.  181  Haas.  51  [41  Am.  Bep.  188]. 
See  Rau  v.  Ton  Zedlltz,  132  Mass.  164.  And 
accordingly  It  has  been  dedded  In  other  Ju- 
risdictions, In  cases  like  the  present  that  the 
plaintiff  was  entitled  to  relief  In  equity.  Fo- 
ley v.  Greene.  14  R.  I.  618  [51  Am.  Rep.  41»1; 
Schemer  v.  LlasBuer,  107  N.  T.  Ill,  13  N.  BL 
741;  Wflllams  v.  Bayley,  L.  R  1  H.  L. 
200;  Davles  v.  Insurance  Co.,  8  Ch.  Div. 
469,  477.  See  Sharon  v.  Oeger,  46  Conn.  180; 
Ran  V.  Von  Zedlitz.  182  Mass.  164,  167-168." 

In  Bell  V.  Campbell,  123  Mo.  1,^  the  son- 
in-law  of  plaintiff,  Mrs.  Bell,  was  threatened 
with  prosecution  for  defalcation  of  public 
funds.  Upon  ImportunltleB  by  the  sureties 
on  his  bond  and  to  save  him  from  prosecu- 
tion, plaintiff  executed  notes  and  a  deed  of 
trust  of  a  farm  to  the  sureties.  On  failure 
of  plaintiff  to  pay  the  notes,  the  farm  was 
advertised  and  sold  under  the  deed  of  trust. 
Folding  the  iwoceedlngs  for  the  sale  of 
the  ftirm  and  before  sale  thereof,  plaintiff 
brought  an  action  to  cancel  the  notes  and 
deed  of  trust  The  trial  court  dismissed  ber 
petition  and  entered  judgment  against  her. 
On  appeal  the  Supreme  Court  reversed  the 
decree  and  remanded  the  case,  with  dlrec- 
tlona  to  the  trial  court  to  enter  a  decree  In 
ftivor  of  the  plaintiff,  canceling  the  notes 
and  deed  of  trust  In  Ite  opinion  the  court 
said:  "The  drcumstances  of  this  case  dear- 
ly bring  it  within  tiie  operation  of  the  prln- 
dple  that  condemns  and  avoids  a  contract 
entered  into  where  the  obligor  is  not  a  free 
agoit;  where  he  stands  In  vlnculis;  where 
he  is  not  equal  to  the  task  of  protecting  him* 
self;  where  the  drcumstances  which  sur- 
round him  at  the  time  are  of  such  extreme 
necessity  or  of  distress  that  his  will  la  ov^ 
come,  his  free  agency  destroyed  some  op* 
presslon  or  frandnlent  advantage  or  Imposi- 
tion Inddent  to  the  transaction.  In  such 
case  a  conrt  of  equity  will  protect  him  by 
setting  aside  the  contract  thus  made.  •  •  • 
It  Is  urged  that  If  the  deed  of  truat  and 
notes  executed  by  plaintiff  had  been  given, 
through  fear  of  Carter's  criminal  prosecu- 
tion, and  in  order  to  prevent  the  same,  that 
then  she  stands  In  pari  delicto  with  the  oth- 
er parties  to  the  transaction,  and  therefore 
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could  h&Te  no  relief  against  tbe  enforcement 
of  tbese  writings  obligatory.  There  are  two 
answers  to  this  contention:  (1)  Granting 
that  plaintiff  did  enter  Into  the  contract  with 
that  pnrpose  in  view,  she  will  not  be  debar- 
red from  pursuing  her  remedy,  becaase  she 
cannot  In  any  event  be  regarded  as  equally 
CDlpable  with  tbe  adversary  parties.  When 
this  Is  the  case,  a  court  of  equity  will  Inter- 
fere and  go  to  the  relief  of  the  less  guilty 
party,  whose  transgression  has  been  brought 
about  by  the  Imposition,  undue  influence, 
etc.,  of  the  party  on  whom  the  burden  of  the 
original  blameworthiness  principally  rests.  2 
Pomeroy*8  Eq.  Jur.  (2d  Ed.)  S  &*2;  1  Story's 
Ex.  Jur.  (13th  Ed.)  |  300;  Pinckston  v. 
Brown  [56  N.  O.  494];  Kitchen  t.  Greena- 
baum,  61  Mo.  116." 

Authorities  might  be  multiplied,  tmt  we 
cite  only  the  following  as  similar  in  their 
facts  to  the  allegations  In  tbe  complaint  of 
plaintiff,  and  which  hold  that  a  party  from 
whom  the  execution  of  an  Illegal  contract 
has  been  obtained  through  oppression  or  un- 
due influoice,  exercised  on  him  in  Its  pro- 
curement, does  not  stand  in  pari  delicto  with 
the  other  party  to  the  Illegal  transaction, 
and  may  be  granted  affirmative  relief,  or 
may  defeat  any  attempt  to  enforce  the  con- 
tract, as  the  case  may  be:  Fol^  t.  Green, 
14  R.  I.  618,  51  Am.  Rep.  419;  Meeeh  v.  Lee, 
82  Mich.  274,  46  N.  W.  383;  Gray  v.  Free- 
man, 37  Tex.  Civ.  App.  658.  84  S.  W.  11(XS. 
Numerous  other  cases  supporting  the  excep- 
tion to  the  general  rule  will  be  found  cited 
in  6  American  and  English  Encyclopedia  of 
Law,  and  6  Cyc,  In  support  of  the  text  from 
those  works  which  we  have  above  quoted. 

[6,8]  In  the  complaint  at  bar,  although  It 
Is  alleged  that  the  consideration  for  the  ex- 
ecution of  these  Instruments  in  question  was 
an  illegal  one — the  compounding  of  &  felo- 
ny— still  It  Is  further  alleged  that  such  exe- 
cution for  that  purpose  was  procured  through 
the  duress,  menace,  and  undue  Influence  of 
the  defendants  Lercari,  Pera  &  Co.  The  al- 
legations set  forth  a  good  cause  of  action  to 
have  the  Instrument  set  aside  for  illegality 
of  consideration  under  the  quallflcatlon  to 
the  general  rule  above  referred  to,  and  en- 
tiUed  plaintiff  to  relief,  if  established  by  evi- 
dence. Issue  was  Joined  on  this  cause  of  ac- 
tion, and  It  was  the  duty  of  tbe  court  to 
have  made  a  finding  upon  it,  and  a  failure 
to  do  80  necessitates  a  reversal  of  both  the 
Judgment  and  order  denying  a  new  trial,  un- 
less, as  claimed  by  respondents,  the  flndlnga 
which  the  court  did  make  on  th^r  plea  of 
estoppel  and  laches  rendered  It  unnecessary 
to  find  on  the  Issue  of  Illegality  of  consider- 
ation. 

[7]  Bat  the  doctrine  of  estoppel  by  conduct 
or  by  laches,  or  even  ratlflcatlon,  has  no  ap- 
plication to  a  contract  or  instrument  which 
is  void  because  It  violates  an  express  man- 
date of  tbe  law  or  the  dictates  of  public 
policy.  Such  a  contract  has  no  existence 
whatever,   it  has  no  l^al  entity  for  any 


purpose,  and  neither  action  nor  Inaction  of 
a  party  to  It  can  validate  It;  and  no  con- 
duct of  a  party  to  it  can  be  Invoked  as  an  es- 
toppel against  asserting  Ita  Invalidity.  The 
authorities  are  uniformly  agreed  <ni  this 
principle,  and  the  following  cases,  out  of  a 
number,  are  selected  on  this  point,  because 
they  involve  contracts  which,  like  the  instru- 
ments alleged  by  plaintiff  to  have  be«i  exe- 
cuted for  an  illegal  consideration,  were  de- 
clared void  88  against  public  policy,  and 
where  it  was  held  that  the  plea  of  estopp^  as 
agatnat  such  contracts  could  not  be  amerted. 
Brown  V.  First  Nat  Bank,  137  Ind.  655.  37 
N.  R  168,  24  L.  R.  A.  206;  Langan  v.  San- 
key,  65  Iowa,  62,  7  N.  W.  393;  Wheeler  v. 
Wheeler.  6  Lans.  (N.  T.)  355;  Robinson  v. 
Patterson,  71  Mich.  141,  39  N.  W.  21;  Hardy 
V.  Smith,  136  Mass.  328:  Stanard  v.  Sampson. 
23  Okl.  13, 99  Pac.  796;  McCormldc  Harvester 
Mfg.  Co.  V.  Miller,  54  Neb.  644,  74  N.  W.  lOfi! ; 
Henry  v.  State  Bank  of  Laurens,  etc.,  131 
Iowa,  97,  107  N.  W.  1084.    To  quote  from 
a  few  of  these  cases:    In  Brown  v.  First 
National  Bank,  supra.  It  Is  said:  "The  con- 
tention of  counsel  that  the  appellee.  havlnR 
received  the  benefit  of  the  contract,  to  es- 
topped to  defend  against  It  on  the  princi- 
ple that  a  corporation  which  has  snch  bene- 
fit is  estopped  to  assert  that  It  had  no  power 
to  contract  is  unsound,  as  applied  to  tbe 
case  at  bar.    The  rule  suggested  applies  to 
cases  where  private  rights  alone  are  con- 
cerned; while  In  contracts  void  as  against 
public  policy  the  public  1b  Interested.  The 
public  concern  cannot  be  made  &  matter  of 
private  bargain,    A  numl)er  of  maxims  ap- 
ply to  Interdict  tbe  enforcement  of  such  a 
contract,  and  many  decisions  hold  that  the 
receipt  of  benefits  and  retention  of  proper- 
ty under  such  a  contract  give  no  right  of 
recovery.   •   •   •    It  cannot  be  rendered 
valid  by  Invoking  tbe  doctrfbe  of  esioppel." 
In  Langan  v.  Sankey,  supra:  "But  It  Is  in- 
sisted such  a  contract  may  be  relied  on  as 
an  estoppel,  and  a  recovery,  therefore,  bad. 
We  do  not  believe  that  this  is  correct,  and 
are  unwilling  to  hold  that  a  contract  void 
as  l>elng  against  public  pollf7  has  any  vi- 
tality whatever.   It  matters  not  bow  It  may 
be  pleaded,  a  substantial  right  cannot  be 
enforced  thereunder.   That  which  cannot  be 
recovered  in  an  action  on  the  contract  can- 
not be  done  by  indirection."    In  Wheeler  t. 
Wheeler, ,  supra:    "The  defendantfs  counael 
contends  that,  even  if  the  agreement  was 
void  as  against  public  policy,  still  It  was 
competent  for  the  parties  to  rati^  It  after 
the  sale  and  purchase;  and  that  the  t^aln- 
tlff,  having  received  ^m  tbe  defendant  his 
share  of  the  purchase  price,  or  a  portion 
thereof,  is  estopped  from  alleging  tbe  ille- 
gality of  the  agreement  until  he  rounds  or 
offers  to  refund  the  money  received.  Bat 
the  principle  of  estoppel  does  not  apply  to 
an  agreement  which  the  law  holds  to  be 
void  as  against  public  policy.   The  ratifica- 
tion of  auch  a  contract  la  as  nnfatoiy  aa 
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the  contract  ttself.**  In  Stanard  t.  Samp- 
son, sopra:  "It  is  settled  bj  the  overwhelm- 
ing weight  of  authority  that  where  a  contract 
is  Illegal,  on  account  of  involving  the  commis- 
sion of  a  crime,  tadb.  contract  cannot  there- 
after be  ratifled." 

It  is  clear,  therefore,  under  the  authorities 
that  the  necessity  for  a  finding  upon  the  is- 
sue of  illegality  of  consideration  was  not  ren- 
dered nnneceesary  or  immaterial  by  the  find- 
ing of  estoppel  and  laches  which  the  court 
did  make,  as  the  principle  of  eatoi4;>el  has  no 
application  to  agreementa  which  are  void  as 
contravening  public  policy.  The  dominant 
titfsue  under  the  pleadings  In  this  case  was 
whether  the  instruments  were  executed  for  an 
illegal  consideration.  If  It  was  found  that 
they  were,  plaintiff  would  have  been  entitled 
absolutely  to  a  decree  awarding  her  the  full 
relief  prayed  for.  Other  Independent  Issues 
as  to  duress,  menace,  or  undue  Influence, 
and  the  afilrmatlve  plea  of  estoMiMl,  and 
lacbeB  Interposed  by  defendants,  coold  only 
become  Important  If  this  Issue  was  found 
against  her.  As  there  was  no  finding  at  all 
on  It,  no  judgment  In  the  case  could  be  prop- 
erly rendered. 

In  addition  to  the  points  we  have  been 
considering,  awellant  attaiikB  the  suffldency 
of  tbe  evidence  to  sostaln  the  findings  made 
and  tlieir  saffidency  as  findings  to  support 
the  judgment  But,  as  the  judgmoit  and 
order  dmylng  a  new  trial  must  both  be  re- 
versed, we  do  not  deem  It  necessary  to  dls- 
CU8B  these  points,  as  such  questions  will  only 
become  of  real  moment  when  the  trial  court 
has  made  findings  upon  all  the  material  Is- 
sues In  the  cas& 

The  Judgment  and  order  appealed  ftom  are 
reversed. 

We  eoncnr:  HBN8HAW,  J;  MELYIN*  J. 


PBABSON  T.  UcKlNNET.   (jU  A.  %7M.) 

(Snpxeme  Court  <tf  California.    Sept.  6,  1011. 
Behearing  Denied  OcL  6,  19U.) 

1.  SaUBS  d  172*>— FKBTOBHAnOE  BT  SsLLKB 
— lUPOSSIBIUTr. 

Where  one  agrees  nncondltionally  to  sell 
goods  deliverable  at  a  fixed  time  or  od  demand, 
that  the  seller  expected  to  manufacture  or 
procare  them  from  a  certain  source,  aud  has 
been  unable  to  do  so,  does  not  excuse  hia  fail- 
ure to  deliver;  but  be  mast  buy  them  in  the 
market  for  delivery.  If  neceRsary.  Where  the 
agreement  is  to  sell  a  specified  article  when  it 
attain!  a  certain  size  or  age,  or  it  la  to  be 
prepared  in  the  manner  prescribed  by  the  buy- 
er, the  sole  and  delivery  is  dependent  upon 
the  happening  of  the  precedent  conditions, 
auch  OS  the  articles  becoming  of  the  size  or 
age  spedfled,  etc. ;  and  npon  their  failure 
to  do  so  the  seller  Is  excused  from  perform- 
ance. 

[EM.  Note.~For  other  caaes,  see  Sales,  Cent 
Dig.  H  42&-130;  Dec.  Dig.  {  172.*] 


2.  Sales  (|  278*)— OoKSTKUonon  ot  Coh- 

TBAOT— IlCFLIBD  WABBANTIEB. 

A  contract  made  by  plaintiff  for  the  pur- 
chase of  orange  trees  provided  that  if  all  or  a 
part  of  the  seed-bed  stock  sold  by  plaintiff 
to  defendant  was  killed  by  frost  defendant 
should  be  relieved  from  bis  obligation  to  fur- 
nish trees  to  plaintiff  in  the  proportion  which 
the  total  number  of  treea  sold  to  defendant  bore 
to  the  treea  killed  by  frost:  and  farther  pro- 
vided that  defendant  should  sell  to  plaintiff 
2S,000  budded  trees  of  standard  dze,  and 
plaintiff  should  Iiave  the  option  of  purchasing 
them  at  one  year  or  two  years  'old  from  the 
bud,  at  certain  fixed  prices;  and  further  pro- 
vided as  to  the  size  of  standard  trees  of  the 
sees  named,  the  trees  to  be  delivered  l>etweea 
1909  and  1911.  plaintiff  to  notify  defendant 
before  the  trees  were  budded  as  to  the  varie^ 
Kquired.  Held,  that  the  contract  was  condi- 
tioned upon  the  trees  reaching  the  age,  size, 
etc.,  stipulated,  so  that  there  was  no  implied 
warranty  by  defendant  that  they  should  be 
one  year  ojd  froni  the  bud  and  of  standard 
size  at  any  particular  time  during  tbe  year 
1909;  the  provision  of  the  Civil  Code  relating 
to  warrannes  implied  from  a  sale  of  mer* 
chandise  or  manufactured  articles  not  apply- 
ing. 

[Ed.  Note.— For  otlier  cases,  see  Sales,  Cent. 
Dig.  «6  772-776;  Dec.  Vlg.  |  273.*] 

8.  Sales  (S  81*) — Conbtbtjction  or  Contract 
— Pebfobuancb— TncB, 

The  contract  of  sale  did  not  fix  a  time 
for  the  completion  of  the  budding  of  the  trees 
sold,  so  that  the  seller  would  have  a  reason- 
able time  for  budding  them,  pursuant  to  Civ. 
Code,  S  1657,  providing  that  a  reasonable  time 
shall  be  allowed,  where  no  time  la  specified 
for  performing  an  act. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  i!17-223 ;  Dec.  Dig.  |  81.*] 

4.  S^LBs  ({  81*)— TiHK  or  Dkutibx-^ic- 

STBUCTION  OF  CONIBACT. 

The  provision  giving  plaintiff  the  option 
to  take  the  trees  at  one  year  old  or  two  years 
old  from  the  bud,  of  a  standard  size,  did  not 
entitle  bim  to  demand  them  at  that  exact  age, 
but  defendant  could  make  delivery  within  a  rea- 
sonable time  after  demand,  so  that  if  the  num- 
ber of  trees  demanded  had  not  grown  to  the 
standard  size  when  demand  was  made,  with- 
out defendant's  fault,  plaintiff  would  have  to 
wait  until  tbey  attained  that  size,  though  the 
trees  were  more  than  one  or  two  years  old 
from  the  bud  when  delivered ;  and,  snbject 
to  such  rule,  the  buyer  could  make  successive 
demands  for  reasonable  quantities  less  than 
the  whole  26,000l 

[Kd.  Note.— For  other  cases,  see  Sales,  GenL 
Dig.  SI  217-223;  Dec.  Dig.  {  St.*] 

0.  EtALES  d  411*)— AlLEOATIONS  OF  Bbeachis. 

In  en  action  for  the  seller's  breach  of  a 
contract  of  sale,  tbe  complaint  must  allege 
all  of  the  breaches  relied  upon, 

[Ed.  Note —For  other  cases,  see  Sales,  Cent 
Dig.  H  1181-1164 ;  Dec  Dig.  {  411.*] 

6.  Sales  (8  71*)— CoNfirrEUcriOH  of  Contbaci 
— "Vabiett." 

Though  a  contract  for  the  sale  of  orange 
trees  provided  that  the  buyer  should  give  the 
seller  notice  one  month  before  the  trees  were 
budded  as  to  the  "variety"  which  he  would 
select  in  purchasing,  the  buyer  could  choose 
a  reasonable  number  of  the  varieties  of  those 
trees  which  could  be  obtained  by  tbe  seller  with 
a  reasonable  effort;  the  singular  Induding 
the  plural. 

[Ed.  Note.— For  other  coses,  see  Salei,  Dec 
Dig.  8  71,*] 
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7.  BALBe  (I  81*)— CowBTKucnow. 

Where  defeadant  agreed  to  deliver  to  plain- 
tiff a  certain  number  of  oranne  trees  at  one 
or  two  jeara  old  fram  tbe  bad,  of  ataDdard  ilxe, 
M  all  of  the  treat  eoidd  not  r«aa<mably  be 
expected  to  become  one  year  old  from  the 
bnd,  of  standard  aixe,  on  a  particular  day,  but 
would  ordinarily  become  ao  in  emaller  Iota  in 
uncertain  iotervala,  plaintiff  had  the  right  to 
make  sacceaaive  demands  for  performance,  or 
require  delivery  by  piecemeal,  and  defendant 
to  make  auccesslve  offera. 

[Ed.  Note,— For  other  casea,  see  Sales,  Oent 
Dig.  H  217-223;  Dec.  Dlg-I  81*1 

8.  SaLBS    n  152*)— PEEFOBMANCt— DBMAHD— 

Patuent. 

While,  tf  the  contract  of  sale  does  not  pro- 
vtde  to  the  contrary,  and  the  sale  !■  for  an 
agned  price,  payment  and  delivery  are  con- 
current, if  the  gooda  are  not  present  for  im- 
mediate delivery  to  the  buyer  when  he  de- 
mands delivery,  he  may  accompany  the  demand 
with  an  offer  to  pay  when  actual  delivery  is 
made,  wltliout  making  payment  when  dooand 
Is  made. 

[Ed.  Nota^For  otber  cum,  see  Sales,  Cent 
Biff.  I  867;  Dec.  Dig.  f  162.*] 

9.  Sales  ({  1S2*}— Paticbitt— Oma— Neces- 
eiTY. 

Civ.  Oode,  |  1440,  provides  that  U  a  par- 
ty to  an  obligation  gives  notice  that  he  will 
not  perform,  aucb  other  may  enforce  the  obli- 

?:ation  without  previously  performing  or  offers 
Dg  to  perform  any  conditions  upon  his  part. 
Section  1511,  sabd.  1,  provides  that  the  want 
of  an  offer  to  perform  is  excused,  where  such 
offer  is  prevented  by  the  act  of  the  creditor 
or  operation  of  law ;  and  section  1&15  pro- 
vldea  that  refusal  by  a  creditor  to  accept  i>er- 
formance,  made  before  offer  thereof,  is  equiv- 
alent to  an  offer  and  refusal.  The  buyer  of 
orange  trees  denuded  delivery  at  thb  seller's 
office,  stating  that  be  was  ready  to  pay  for 
the  treM  npon  dellTerr,  but  the  mXlvt  refosed 
delivery.  The  buyer  then  went  to  the  nursery 
to  get  the  trees,  being  prepared  to  pay  for 
them  on  delivery,  but  was  again  refused  de- 
livery. Held,  tlmt  the  buyer  was  not  required 
to  actually  produce  tiie  money,  either  at  die 
office  or  at  Uie  nnmry,  in  ortwr  to  make  his 
demand  for  delivery  effectual. 

[Ld.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  i  867 ;  Dec.  Dig.  {  152.*] 

10.  8i.iX8  ({  81*)— CoNSTBUcnoit  or  Con- 
tbact—Deuvbrt— Notice  amd  Demand. 

Where  a  contract  for  the  sale  of  nursery 
trees  required  the  buyer's  notice  of  the  selec- 
tion of  the  varieties  to  be  budded  for  deliv- 
ery to  be  given  to  the  seller  one  month  before 
the  trees  were  budded,  the  budding,  pursuant 
to  notice,  need  not  be  commenced  daring  the 
month  following  die  service  of  such  notice, 
so  that,  where  there  were  at  least  150^000 
trees  to  be  budded,  and  the  seller  had  the  right 
to  begin  budding  as  soon  as  they  were  large 
enough,  he  could  not  be  required  to  deliver 
trees  of  the  April  budding  where  notice  as  to 
the  varieties  the  buyer  desired  was  only  given 
on  Marrh  3tst ;  an  earlier  notice  of  selection 
^in^  ceceasaiy.  if  he  desired  trees  budded  in 

[Rd.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  H  217-223;  Dec.  Dig.  f  61.*] 

Department  1.  Appeal  from  Stiperlor 
Court.  BtTaraide  Conn^;  F.  Bl.  Deiffimore, 
Judge. 

Action  Ixy  Geo^  U.  Peaxwm  against  J. 
O.  McKinney,  administrator  with  the  will 
annexed  of  the  estate  of  B.  B.  Hendrldc  de- 
ceased.  From  a  Judgment  for  plalntlfl  and 


an  order  denjlnr  a  motion  tor  a  new  tzlalt 
defendant  appeals.  Beversed. 

Sidney  J.  Parsons  and  Purrington  ft  Adair, 
for  aK)eIiant  Miffoel  BirtodUlo  and  Geo.  A. 
French,  for  reoxnident 

SHAW,  J.  Appeals  by  defendant  trom 
the  Judgment  and  from  the  order  denying  a 
new  trial. 

The  plaintiff  sued  to  recover  damages  al* 
leged  to  have  been  sustained  by  reason  of 
the  refusal  of  the  decedent,  B.  El  Hendrtck, 
to  deliver  to  plaintiff  certain  orange  and 
lemon  trees  bought  by  plaintiff  of  decedoit 
The  action  was  begun  In  Hendrick'a  lifetime. 
He  died  before  the  trial,  and  the  present  de- 
fendant as  administrator,  etc.,  was  sobstl* 
tuted  as  the  party  deftttdant  in  his  stead. 
Judgment  was  given  In  favor  of  plaintiff  tot 
928,463.40. 

The  agreement  of  sale  was  in  writing,  and 
la  made  a  part  of  the  complaint  It  was  ex- 
ecuted oa  November  12,  1006,  and  embraced 
two  contracts  of  8al&  The  first  was  a  sale 
by  Pearson  to  Hendrick  of  a  number  of 
"seed-bed  orange  plants'*  on  the  Charlton 
Ranch,  estimated  at  160,000,  at  $20  per  thou- 
sand, to  be  delivered  by  the  l&th  of  May, 
1907.  This  contract  was  fulfilled  and  U  of 
no  importance,  except  as  it  may  explain  the 
meaning  of  the  other  contract  of  saleL  The 
second  was  a  contract  of  sale  from  Hendrick 
to  Pearson  of  "25,000  budded  trees  of  stand- 
ard alze"  at  prices  fixed  according  to  age. 
Delivery  was  to  be  made  daring  the  yean 
1900,  1910,  and  1911. 

The  court  below  found  that  Pearson  de- 
manded delivery  of  orange  and  lemon  trees 
under  the  contract,  and  as  alleged  la  tbe  com- 
plaint, as  follows:  Of  orange  trees,  5,000  on 
April  80,  1909  ;  6,406  on  May  25,  1900  ;  5,000 
on  May  81,  1909;  and  6,326  on  Jane  30,  1909; 
of  lemon  trees,  2,000  on  May  31,  1909,  and 
500  on  June  30,  1900;  and  that  none  was 
ever  delivered.  Tbe  action  was  begun  on  Ju- 
ly 1,  1900,  the  day  following  the  last  de- 
mand. The  market  price  at  the  time  of  the 
demands  was  91JS0  each  for  orange  trees  and 
f  1.25  each  for  lemon  trees.  The  agreed  price 
being  80  cents  each,  the  court  estimated  tbe 
damage  as  $1.20  for  each  orange  tree  and 
95  centa  for  each  lenum  tree,  making  a  to- 
tal of  $28,463.40  for  the  21,782  orange  trees 
and  2,500  lemon  trees  demanded.  For  this 
sum  the  Judgment  was  givoL  The  main 
question  for  determination  Is  whetlier  or  not, 
under  the  terms  of  the  contract  and  the  tectt 
of  tbe  case,  Hendrldc  was  Jnstlfled  In  nstm- 
Ing  to  deliver  the  trees  when  demanded. 

Theoontract  forOesaleof  tlw26^bnd- 
ded  trees  is  ^lecnllar  In  some  req)ect8,  and  we 
think  the  court  bdow  did  not  correctly  con- 
strue it  It  Is  necessary  to  state  its  terms  at 
some  loigth.  In  quoting  It  we  will,  for  tbe 
sake  of  brevity  snd  for  an  easto-  grasp  of 
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ttB  meaning,  mitwtitnte  the  name  'Tearson" 
for  the  words  "party  of  the  first  part,"  and 
"Hatdridc"  for  the  woHla  "party  of  the  sec- 
ond part"  The  seedrbed  orange  plants  sold 
Pearson  to  Hendrick  were  to  be  deliver- 
ed by  Pearson  In  boxes  by  the  15tb  of  May. 
1907,  and  this  was  done.  The  material  parts 
of  the  second  contract  are  as  follows:  "It 
Is  also  agreed  that  In  case  of  all  or  a  portion 
of  the  seed-bed  stock  sold  by  [Pearson]  to 
[Hendrick]  being  killed  by  frost,  [Hendrick] 
will  be  relieved  from  the  obligation  ccmtaln- 
ed  in  this  contract  to  famish  trees  to  [Pear- 
son] In  the  proportion  which  the  total  amount 
of  trees  sold  to  [Hendrick]  by  [Pearson] 
bears  to  the  amoont  of  trees  killed  by  frost 
*  *  *  It  Is  further  agreed,  in  considera- 
tion of  the  premises  and  of  the  covenants 
hereinafter  contained,  that  [Hendrldc]  will 
sell  to  [Pearson]  and  [Pearson]  will  buy 
25,000  budded  trees  of  standard  size,  and 
[Pearson]  shall  have  the  option  of  purchas- 
ing said  trees  at  one-year  old  or  two-year 
old  from  the  bud.  If  takra  at  the  age  of 
one  year  from  the  bud  [Pearson]  agrees  to 
pay  thirty  cents  per  tree;  if  taken  at  the 
age  of  two  years  old  f|om  the  bud,  thlrty- 
flve  cents  per  tree,  and  If  taken  at  the  age 
of  tliree  years  old  from  the  bud  forty  cents 
per  tree.  It  is  stipulated  that  a  standard 
one  year  old  from  the  bud  shall  be  five- 
eighths  of  an  Inch  in  diameter  two  inches 
above  the  bud,  and  that  a  standard  tree  two 
years  old  from  the  bud  shall  be  three- 
fourths  of  an  Inch  In  diameter  two  indies 
above  the  bud.  The  delivery  of  said  trees 
shall  be  between  1909  and  1811  Inclusive. 
It  is  hereby  agreed  that  [Pearson]  shall  give 
notice  to  [Hendrick]  one  month  before  the 
trees  are  budded  as  to  the  .variety  which 
[Pearson]  will  select  in  purchasing  the  trees 
as  per  this  contract  and  the  option  hereinaft- 
er set  forth."  A  paragraph  followed,  stating 
the  option  last  mentioned,  which  gave  Pear- 
son the  privilege  of  purchasing  25,000  addi- 
tional standard  trees  upon  the  same  terms. 
No  trees  covered  by  this  option  are  In  con- 
txoversy  here,  and  It  has  no  bearing  on  the 
case. 

The  complaint  sets  forth  the  contract  In 
full,  alleges  the  several  d^auds  for  trees 
one  year  old  from  the  bud,  and  the  several 
refusals  to  deliver  the  same,  states  the 
amount  of  damages  caused  thereby,  and  de- 
mands Judgment  It  does  not  aver  that  at 
the  time  of  each  or  any  demand  H^drlck 
had  on  hand  trees  of  standard  size,  or  trees 
one  year  old  from  the  bud,  in  numbers  suffi- 
cient to  comply  with  such  demands.  The  ev- 
idence shows  that  at  the  time  of  these  de- 
mands and  up  to  the  time  the  action  was 
Xtegmt  only  about  6,000  trees  had  reached 
standard  size.  The  complaint  alleges,  in  gen- 
eral terms,  that  Pearson  duly  performed  all 
the  conditions  of  the  agreement  on  his  part 
but  it  does  not  otherwise  aver  that  he  gave 
Hendrick  any  notice  one  month  before  the 
trees  were  budded,  or  at  all,  as  to  the  variety 


of  trees  he  would  buy.  There  la  no  allega- 
tion that  any  such  notice  was  given,  or  that 
any  trees  were  budded  in  pursuance  thereof, 
or  at  all.  The  findings,  In  response  to  the  al- 
legations in  the  answer,  state  that  on  March 
31,  1908,  Pearson  notified  Heodrlck  as  to 
the  varieties  he  would  select  in  purchasing 
under  the  agreement  to  wit  "20  per  cent. 
Thompson  Improved  Navels,  25  per  cent 
Valendas,  45  per  cent  Washington  Navels 
and  10  per  cent  Eureka  Lemons." 

[1]  Where  one  makes  an  unqualified  agree- 
ment to  sell  goods  to  be  delivered  at  a  fixed 
time,  or  <m  demand  of  the  buyer  within  a 
stated  period,  and  it  Is  Inherently  possible 
to  obtain  the  goods,  the  fact  that  the  seller 
may  have  expected  to  manufacture  the 
goods  himself,  or  to  procure  them  from  a 
certain  source  and  has  not  been  able  to 
complete  or  obtain  them  when  delivery  is 
due,  does  not  excuse  performance.  In  that 
event.  Ills  contract  being  unconditional  and 
nnqualified,  be  must  go  Into  the  market  if 
necessary,  and  obtain  the  goods,  and  he  will 
be  liable  In  damages  for  nondelivery.  2 
Mechem  on  Sales,  {  1108.  The  complaint 
herein  was  evidently  drawn  upon  the  theory 
that  the  agreement  in  question  was  of  this 
character.  It  sets  forth  the  contract  in  full; 
but  aside  fA>m  that  it  alleges  in  general 
terms  that  plaintiff  fully  performed  his  part 
of  the  contract  and  avers  the  several  de- 
mands above  mentioned  for  trees  one  year 
old  from  the  bod,  and  of  standard  size,  ex- 
cept that  of  April  30th.  which  did  not  speci- 
fy standard  size,  the  refusals,  the  damages, 
and  nothing  more.  These  facts  alone  would 
make  the  defendant  liable  in  damages  only 
upon  the  theory  that  the  agreement  was  a 
general  undertaking  by  Hendrick  to  sell  and 
deliver  26,000  trees  one  year  old  from  the 
bud  and  of  standard  size,  to  be  obtained  by 
him  at  his  perlL  Where  the  contract  Is  not 
a  general  undertaking  to  sell  the  goods, 
which  the  seller  Is  to  have  ready  at  all 
events  when  delivery  to  due,  but  is  a  con- 
tract to  sell  a  specified  article  when  It 
grows  to  a  spedfled  size  or  age,  or  a  certain 
number  to  be  selected  out  of  a  particular 
larger  lot  or  to  be  produced  from  a  specified 
source  or  to  be  prepared  in  a  manner  to  be 
afterwards  prescribed  by  the  buyer,  a  differ- 
ent rule  prevails.  The  sale  and  delivery  are 
then  made  to  depend  upon  the  happening  of 
the  precedent  conditions.  Until  they  have  oc- 
curred, there  is  no  obligation  upon  the  sell- 
er to  deliver,  unless  their  nonoccurrence  was 
occasioned  by  his  fault  And  tf  they  do  not 
occur,  or  their  occurrence  becomes  Impossible 
without  his  fault  he  Is  excused  from  perfor- 
mance. Likewise,  If  the  occurrence  Is  delay- 
ed without  his  fault  the  time  of  performance 
is  pMtponed  accordingly.  A  case  in  point  Is 
Howell  V.  Coupland,  L.  R.  9  Q.  B.  462  (s.  c. 
on  appeal,  Ia  B.  1.  Q.  B.  Dlv.  268),  where 
one  party  agreed  to  sell  a  crop  of  potatoes 
to  be  grown  on  a  certain  tract  of  land.  The 
crop  was  ao  poor,  firom  bllgh^  that  he  did 
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not  raise  enough  to  fill  the  contract,  and  he 
waa  excused  thereby  from  full  performance. 
Other  llluetratloiis  of  the  general  rule  are 
fonnd  In  Appl^y  v.  Myers,  L.  B.  2  C.  P. 
6S7;  Taylor  t.  Caldwell,  3  Beat  &  S.  833, 
32  L.  J.  Q.  B.  164;  Stewart  v.  Stone,  127 
N.  Y.  600,  28  N.  B:  595,  14  L.  R.  A;  215; 
Dexter  t.  Norton,  47  N.  T.  62,  7  Ana.  Rep. 
415:  McMillan  T.  Fox.  90  Wis.  173,  62  N. 
W.  1052.  -See,  also,  2  Mechem  on  Sales,  I 
1100,  1101. 

[2]  This  contract  Is  of  the  latter  kind.  It 
is  an  agreement  by  Hendrlck  to  sell  25,000 
trees  of  standard  size  to  be  grown  by  him 
from  small  plants,  either  those  furnished  to 
him  by  Pearson  or  others  of  like  kind  and 
size,  in  a  place  of  bis  selection.  They  were 
to  be  budded  by  him  to  certain  varieties,  to 
be  afterwards  selected  by  Pearson,  of  which 
selection  Pearsob  was  to  give  him  notice  one 
month  before  budding  was  to  begin,  and 
they  were  not  to  be'dellvered  until  the  year 
1909,  nor  until  they  were  one  year  old  from 
the  bud,  and  had  grown  to  standard  size. 
It  may  be  added  that  by  the  letter  of  the  con- 
tract to  sell  the  25,000  trees  It  does  not  ap- 
pear what  kind  of  trees  were  to  be  budded 
by  Hendrlck  and  sold  by  htm  to  Pearson, 
whether  orange,  lemon,  apple,  peach,  pear, 
or  indeed  any  kind  of  fruit  trees.  It  is  only 
by  reference  to  the  clause  redudi^  propor- 
tionally the  number  of  trees  to  be  sold  by 
Hendrlck,  If  the  orange  plants  sold  to  him  by 
Pearson  should  be  partly  killed  by  frost,  and 
practically  annulling  the  sale  by  Hendrlck. 
if  all  of  the  Pearson  stock  were  killed,  thus 
implying  that  the  25,000  trees  were  to  be 
grown  from  the  Pearsou  seed-bed  orange 
plants,  4iid  by  reference  to  the  provision  for 
a  notice  of  selection  of  varieties  by  Pearson, 
and  the  written  notice  of  selection,  subse- 
quently  made  by  him,  coupled  with  an  as- 
sumption of  Judicial  knowledge  of  the  sig- 
niflcance  of  the  names  of  the  varieties  stat- 
ed In  the  notice,  which  we  are  not  sure 'we 
can  claim,  that  we  can  Infer,  as  both  parties 
seem  to  have  understood,  that  the  25,000 
trees  were  to  be  citrus  trees  budded  upon 
orange  stock,  and  presumably  upon  the  seed- 
bed stock  furnished  by  Pearson,  since  no  oth- 
er seems  to  have  been  contemplated.  Under 
these  conditions  there  was  no  Implied  war- 
ranty by  Hendrlck  that  the  trees  should  be 
one  year  old  from  the  bud  and  of  standard 
size  at  all  times,  or  at  any  particular  time, 
during  the  year  1009.  There  Is  clearly  no 
express  warranty  to  that  efTect  He  was 
under  no  obll^tlon  to  bud  for  Pearson  until 
one  month  after  Pearson  gave  him  notice, 
and  after  such  budding  one  year  must  have 
eltipsed  and  the  trees  must  have  grown  to 
standard  size  before  there  could  be  any  obli- 
gation resting  upon  Hendrlck  to  deliver 
them.  There  is  no  express  warranty  that 
the  trees  so  budded  should  grow  to  standard 
size  In  one  year  thereafter,  or  at  any  specif- 
ic date  thereafter.  And  the  law  does  not 
imply  such  warranty  from  the  oonditi<Hia  of 


the  contract  or  the  facts  allied.  The  time 
required  Tor  the  natural  growth  of  a  tree 
to  a  given  size  depends  very  much  on  natur- 
al conditions  b^ond  human  control  Tem- 
perature, soli,  rainfall,  force  and  constancy 
of  winds,  cultivation  and  fertilization,  all  af- 
fect It  A  warranty  of  sudi  uncertain 
events  should  not  be  implied,  unless  settled 
prlndplea  of  law  require  It  It  is  not  like 
the  manufacture  of  an  article,  the  comple- 
tion of  which  one  is  presumed  to  varrant 
If  he  agrees  to  sell  and  d^ver  It  at  a  given 
time.  The  rules  of  the  OlvU  Code  relating  to 
warranties  to  be  Implied  from  a  sale  of  mer- 
chandise or  manufactured  articles  do  not 
apply.  The  only  language  that  could  be  sug- 
gested as  constituting  such  warranty  Is  the 
provision  that  "a  standard  tree  one  year  old 
from  the  bud  shall  be  five-eighths  of  an  incb 
in  diameter,  two  Inches  above  the  bud." 
This  Is  a  mere  description  of  the  thing 
meant  by  the  term  "standard  size,"  and  It 
was  obviously  Inserted  solely  to  prevent  dis- 
pute or  the  necessity  of  proof  on  the  subject 
It  does  not  declare  that  when  the  trees  are 
one  year  old  from  the  bud  they  shall  be  of 
that  size,  or  anytl^ng  to  that  effect  as 
would  be  necessary  to  constitute  such  war- 
ranty, but,  in  effect,  that  upon  .or  after 
reaching  that  age  they  must  be  of  the  size 
stated,  before  they  can  be  considered  of 
"standard"  size. 

[3,  4]  The  contract  fixes  no  time  for  the 
completion  of  the  process  of  budding  the 
25,000  trees  In  question.  It  required  it  to  be 
begun  at  the  expiration  of  30  days  from 
service  of  notice  of  selection ;  but  no  time 
of  completion  is  stated.  "Where  no  time  Is 
specified  for  the  performance  of  an  act  re- 
quired to  be  performed,  a  reasonable  time  Is 
allowed."  Civ.  Code,  8  1057.  It  cannot  rea- 
sonably be  contended  that  it  required  the 
task  of  budding  to  be  done  in  one  day.  Be- 
ferrlug  for  the  moment  to  the  evidence  In  the 
particular  case,  it  appears  that  only  a  little 
over  one-fourth  of  these  150,000  trees  were 
large  enough  to  bud  nntll  after  July  1,  1008. 
The  suit  was  began  July  1,  1909.  The  evi- 
dence further  shows  by  the  uncontradicted 
testimony  of  experienced  nursery  men  that 
but  a  small  p«*centage  of  budded  citrus 
trees  will  grow  to  standard  size  in  one 
year  after  budding,  even  with  proper  care 
and  treatment  No  definite  time  of  ddlvery 
is  fixed,  except  as  it  is  fixed  by  the  <^tlon 
to  Pearson  to  take  them  "at  one  year  old  or 
two  year  old  from  the  bud,"  and  the  provi- 
sion that  d^lvery  should  be  during  the 
year6  1909,  1910,  and  1911.  The  option 
clause  obviously  does  not  mean  at  the  pre- 
cise age  stated,  but  at  some  reasonable  time 
during  the  second  or  third  year  after  bud- 
ding. As  the  time  allowed  for  budding  is  a 
reasonable  time,  and  it  conld  not  well  be 
done  all  at  once,  and  as  the  arrival  at  stand- 
ard size  must  necessarily  be  irr^fular  and 
uncertain,  it  follows  that  Hendrlck  was  en- 
titled to  a  reaocoiable  time  after  jlMBand  In 
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which  ta  make  dtilvery.  If  eufflclent  trees 
bad  then  grown  to  standard  size,  ddlrerr 
would  be  due  Immediately  upon  a  proi>er  de- 
mand. If  not.  and  his  fault  had  not  caused 
the  failure,  both  parties  would  have  to 
await  their  growth  to  the  size  required  to 
bring  them  wltiiin  tbe  contract. 

From  all  these  considerations,  It  follows 
that  the  complaint  falls  to  state  a  cause  of 
action.  It  should  have  alleged  generally 
that  Hendrlck  had  trees  of  the  size  and  age 
spedfled,  subject  to  the  contract,  which  he 
could  have  delivered.  In  the  absence  of  this, 
and  perhaps  thla  wonld  have  been  a  better 
form  of  pleading,  It  should  have  stated  the 
particular  facts  showing  a  legal  obligation 
upon  Hendrlck  to  comply  with  the  demands 
at  the  times  tbey  were  made.  In  the  latter 
form  it  should  have  shown  the  date  of  the 
giving  of  notice  by  Pearson  of  the  selection 
of  varieties,  and  that  the  varieties  selected 
were  the  same  as  were  demanded.  In  view 
of  the  fact  that  a  reasonable  time  was  al- 
lowed to  comi)]ete  the  budding  and  the  nn- 
certainty  that  the  trees  budded  in  May  and 
June,  1906.  would  attain  standard  size,  in 
May  or  June,  1909,  when  the  demands  were 
made,  In  sufficient  numbers  to  meet  those 
demands,  such  growth  would  scarcely  be  pre- 
sumed, and  It  should  have  been  alleged. 
This  defect  In  tbe  complaint  requires  a  re- 
versal of  the  judgment 

[fi]  We  have  considered  the  rights  of  the 
parties  under  the  contract,  as  we  conceive 
them  to  be,  upon  the  hypothesis  that  Hen- 
drlck had  performed  all  the  duties  thereby 
Imi>06ed  upon  him,  except  the  failure  to  de- 
liver the  trees.  No  other  breach  is  alleged, 
and  none  other  can  be  presumed.  Upon  the 
trial  an  attempt  was  made  by  the  plalntifT 
to  show  that  Hfflidrick  had  carelessly  select- 
ed an  unsuitable  place  In  which  to  trans- 
plant, bud,  and  grow  the  trees  to  standard 
size,  and  that  be  had  not  properly  watered 
or  cultivated  them,  and  that  this  neglect  was 
the  cause  of  their  failure  to  grow  to  and  be 
of  standard  size  at  the  times  of  the  demands. 
The  contract  Implies  an  undertaking  by  Hen- 
drlck to  use  reasonable  and  ordinary  care 
in  these  respects.  It  is  only  necessary  to  say 
upon  this  point  that  If  the  plaintiff  relied 
upon  a  breach  of  this  obligation  the  par- 
ticular neglect  and  Its  effect  should  have  been 
alleged.  The  findings  are  defective  uptHi  the 
point,  and  do  not  cure  the  defect  tn  the 
complaint. 

[71  It  Is  contended  by  the  defendant  that 
the  contract  was  an  entire  one  for  the  sale 
of  25,000  trees  in  one  lot,  and  that  Pearson 
had  no  lawful  right  to  make  successive  de- 
mands for  performance  or  require  delivery  by 
piecemeal.  The  contract  mnst  receive  a  rea- 
sonable construction,  and  Its  subject-matter 
must  be  considered  In  its  Interpretation.  We 
have  seen  that  aH  of  the  trees  could  not  be 
reasonably  expected  to  become  one  year  old 
from  the  bud,  or  Of  standard  size,  on  a  par- 
Ucolar  day,  but  that  ordinarily  they  would 


become  so  In  smaller  lots  at  irregular  and 
uncertain  intervals.  No  objection  seems  to 
have  been  made  at  the  time  by  Hendrlck  to 
successive  demands  of  parts  only  of  the  en- 
tire lot.  We  think  a  reasonable  construction 
of  the  agreement,  and  one  most  favorable 
to  both  parties,  wonld  allow  demands  by  the 
buyer,  or  offers  by  the  seller,  of  reasonable 
quantities,  less  than  the  wbole,  at  reason- 
able Intervals,  subject  to  the  rule  before 
stated  that,  In  the  absence  of  negligence,  rea- 
sonable time  for  delivery  must  be  given,  aa 
the  circumstances  required. 

[6]  In  view  of  the  possibility  of  another 
trial  upon  amoided  pleadings,  It  Is  neces- 
sary to  notice  some  other  polots  presented  by 
the  record.  Pearson,  in  the  notice  as  to  the 
variety  he  would  select  In  buytug,  included 
four  different  varieties.  It  la  claimed  that 
the  contract  limited  him  to  one.  We  think 
In  this  case  the  singular  shoqld  be  held  to 
Include  the  plural,  and  that  it  gave  Pearson 
the  right  to  choose  a  reasonable  number  of 
varieties  that  could  be  obtained  by  Hendrlck 
with  reasonable  effort 

[8,  9]  It  Is  contended  that  Pearson's  de- 
mands were  Insufficient  and  Ineffectual,  be- 
cause no  money  was  tendered  In  payment 
concurrentiy  with  the  demand  for  delivery. 
It  is  true  that  upon  a  sale  of  goods  for  an 
agreed  price,  if  the  contract  contains  noth- 
ing to  the  contrary,  payment  and  delivery 
are  concurrent  acts.  Cole  v.  Swanston,  1 
Cal.  51.  62  Am.  Dec.  28S.  But  actual  pay- 
ment need  not  accompany  the  demand  for  de- 
livery, unless  such  delivery  Is  to  be  made 
then  and  there.  If  the  goods  are  not  pr^ 
ent  to  be  then  delivered  to  the  buyer,  the  buy- 
er may  accomi)any  his  demand  with  an  offer 
to  pay  when  actual  delivery  Is  made  to  him. 
This  the  plaintiff  did.  His  demand  was 
made  at  the  office  of  defendant  In  Riverside, 
and  it  was  accompanied  by  the  statement 
that  he  was  ready  to  pay  for  the  trees  upon 
delivery.  He  was  met  with  a  refusal,  and  a 
statement  that  there  were  no  trees  on  hand 
of  standard  size  that  were  subject  to  the  con- 
tract The  trees  were  then  at  the  nursery 
17  miles  distant  Pearson  thereupon  went 
to  the  nursery  to  get  the  trees,  prepared  to 
pay  for  them  on  delivery,  but  be  was  again 
refused  delivery,  for  the  same  reason  as  be- 
fore. Under  these  circumstances  he  was  not 
required  to  actually  produce  the  money,  ei- 
ther at  the  office  or  at  the  nursery,  In  order 
to  make  his  demand  effectual.  Olv.  Code, 
IS  1440,  1511,  subd.  1,  1515;  Scrlbner  v. 
Schenkel,  128  Cal.  253,  60  Pac.  860;  Pierce 
V.  Lufcens,  144  Cal.  401,  77  Pac.  996. 

[18]  The  notice  by  Pearson  as  to  the  vari- 
eties he  would  select  in  buying  was  given  on 
March  31,  1908.  About  23,000  trees  were 
budded  by  Hendrlck  In  the  month,  of  April, 
1908,  to  some  of  the  varieties  selected  by 
Pearson,  and  about  22,000  more  were  budded 
in  May  and  June,  1908.  These  comprised  all 
of  the  trees  of  the  Pearson  stock  that  were 
large  enough  for  budding  at  that  tim&  The 
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plaintiff  Insists  tbat  6.000  of  tbe  trees  bud- 
ded In  April  had  reached  standard  size  In 
May,  1909,  and  that  they  constituted  a  pert 
of  the  trees  which  Hendrick  agreed  to  sell 
by  tbe  contract,  and  that  plaintiff  was  there- 
fore entitled  to  delivery  thereof  upon  the  de- 
mand of  May  81,  1909^  or  npon  we  of  the 
preTionB  demands.  Hendrick  refused  to  de- 
liver them,  claiming  that  they  were  not  sub- 
ject to  the  agreement  of  sale.  The  contract 
declares  tliat  Pearson's  notice  of  the  selec- 
tion of  varieties  to  be  budded  for  dellv^ 
ta  him  should  be  given  to  Hendrick  "one 
month  before  tbe  trees  are  budded."  Con- 
sequently budding  in  pursuance  of  tbe  no- 
tice and  for  delivery  to  Pearson  need  not 
have  been  commenced  during  tbe  month  fol- 
lowing the  service  of  the  notice.  This  time 
was  evidently  allowed  for  the  benefit  of  Hen- 
drick, to  enable  him  to  procure  buds  of  tbe 
varieties  chosen  and  prepare  for  tbe  work  of 
budding.  It  would  seem  reasonable  to  con- 
clude that  Hendrick  was  not  required  to  de- 
liver trees  of  tbe  April  budding  to  Pearson. 
There  were  at  least  160,000  trees  to  be  bud- 
ded. Hendrick  had  tbe  right  to  begin  bud- 
ding them  as  soon  as  they  were  large  enough. 
Pearson  must  be  assumed  to  have  knowledge 
of  their  age  and  size.  If  he  wished  to  ob- 
tain trees  upon  his  contract  that  were  bud- 
ded in  April,  1908,  he  should  have  given  an 
earlier  notice  of  his  selection.  In  the  ab- 
sence of  neglect  by  Hendrick  retarding  the 
growth  to  budding  size,  and  bad  faith  in  Im- 
mediately budding  the  trees  in  April,  in.  order 
to  avoid  having  trees  to  fill  Pearson's  orders 
in  1909,  be  would  not  be  bound  to  deliver 
trees  of  the  April  budding  to  Pearson.  No 
such  neglect  or  bad  faith  Is  alleged. 
The  Judgment  and  order  are  rt  versed. 

We  concur:  ANOELLOTTI.  J.;  SLOSS,  J. 


CITY  OF  LINDSAY  et  aL  v.  MACK,  City 
Clerk.    (S.  F.  6,981.) 

(Supreme  Oourt  of  California.    Sept.  6,  1911.) 

Municipal  Cokpobations  (i  867*)— Ihcub- 
RINO  I NDEBTEDKESS— Notice  of  Election— 
"Fob  Two  Succeeding  Weeks." 

St.  1901,  p.  28,  authorizfDjK  the  locurring 
of  indebtedness  by  municipalltiee,  provides  by 
■ectioD  8  tbat  tbe  ordiaance  calling  an  election 
shall  be  pnblished  once  a  day  for  at  least  sev- 
en days  in  some  newspaper  pablished  at  least 
six  davs  a  week  In  soch  municipality,  or  once 
a  week  for  two  weeks  In  some  newspaper  pub- 
lished leas  than  six  days  a  week  in  such  mu- 
nicipality, and  tbat  one  insertion  each  week 
"for  two  succeeding  weeka"  shall  be  sufficient, 
and  that  in  municipalities  where  uo  daily  or 
weekly  Is  published  tiie  ordinance  shall  be  post- 
ed in  three  public  places  tberein  tor  two  buc- 
reeding  weeks;  and  in  a  munidpallty  where 
there  was  no  daily  newspaper  the  ordinance 
was  published  for  two  succeeding  weclts  in  a 
weekly  newspaper,  tbe  first  puMIcation  being 
only  twelve  dan  from  the  election.  Held  that, 
whue  the  publication  by  posting  "for  two  suc- 


ceeding weAa"  required  a  posting  for  two  foD 

weeks,  where  publication  was  by  weekly  nem- 
paper  and  the  second  publication  was  oodih 
pleted  several  days  before  the  election.  It  wan 
saffident. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Gent.  Dig.  {  1841;  Dec  Dig.  I 
867.* 

For  other  definitions,  see  Words  and  Phran- 
es,  VOL  8.  pp.  2867-^ ;  voL  8,  p.  7664.] 

In  Bank.  Aiif»lIcatI<Hi  by  the  City  of  X^nd- 
say  and  others  f  w  a  writ  of  mandnte 
againi^  W.  H.  Mack,  City  derk.  Writ  In- 
sued. 

H.  T.  Miller,  for  petitlcmem  Joeeidi  CL. 
Meyenteln,  for  reaiiondent. 

FEB  OUBIAM.  In  this  proceeding  a  pM<- 
onptory  writ  of  mandate,  as  requested  by  pe- 
titioner, was  ordered  issued  from  tbe  bench. 
This  opinion  Is  filed  to  i^ow  the  gronnds  of 
such  tLCtion  hj  this  conrt  The  proceeding 
was  in  mandate  to  ctnnpel  the  respmdent, 
dty  &eTk  of  the  city  of  Undsay,  to  sign  and 
attest  certain  municipal  bonds  proposed  to 
be  issued  under  the  act  authorizing  the  In- 
curring of  indebtedness  by  cities,  etc.,  found 
In  Statutes  of  1901  at  page  27.  The  only 
questlw  was  whether  notice  of  the  electlw 
at  which  the  bonds  were  voted  was  given 
for  the  time  required  by  the  proTislons  of 
said  act 

The  provisions  of  such  act  as  to  notion 
are  as  followa:  "Such  ordinance  [the  ordi- 
nance calling  an  election]  shall  be  published 
once  a  day  for  at  least  seven  days  in  some 
newspaper  published  at  least  six  days  a 
week  In  such  municipality,  or  once  a  we^ 
for  two  weeks  in  some  newspaper  pnblished 
less  than  six  days  a  week  In  such  municipal- 
ity, and  one  Insertion  each  week  fc^  two 
succeeding  weeks  shall  be  a  sufficient  publica- 
tion In  such  newspaper  published  less  than 
Biz  days  per  week.  In  municipalities  where 
no  such  newspaper  is  published,  such  ordi- 
nance shall  be  posted  in  three  public  places 
therein  for  two  succeeding  weeks.  No  oth- 
er notice  of  such  election  need  be  given." 
Section  8.  There  being  no  paper  In  the  mu- 
nicipality published  more  than  once  a  week, 
the  ordinance  was  published  once  a  week  for 
two  successive  weeks  In  a  weekly  newspaper 
published  therein,  viz.,  on  Jtme  1^  1911,  and 
on  June  21,  1911.  The  ordinance  fixed  June 
26,  1911,  as  the  day  for  the  election,  and  the 
election  was  In  fact  had  oo  the  hut-named 
day.  This  was  less  than  two  weelca  from 
tbe  first  publication  day,  June  14,  1911,  and 
the  dalm  of  respondent  was  that  the  statute 
required  two  fnU  weeks*  notice  of  the  elec- 
tion. 

The  notice  given  was  in  full  accord  with 
the  statute.  It  Is  nowhere  required  thereby 
that  two  we^s'  notice  of  the  election  shall 
be  given,  except  In  the  single  case  wher?,  by 
reason  of  the  fact  that  there  Is  no  newspaper 
published  In  the  munidpaiity,  tbe  notice  fs 
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girai  by  poattns.  Am  to  such  a  caae,  tbe  re- 
qniremfflit  that  tbe  ordinance  eball  be  post- 
ed "for  two  sncceedlnff  weeks"  necessarily 
means  that  the  notice  must  be  posted  for 
two  full  we^,  and  that  the  publication  by 
posting  Is  not  complete  until  such  two  weeks 
hare  expired.  As  to  cases  where  tbe  notice 
Is  given  by  pnbllcatiain  In  a  newspaper,  the 
only  requirement  la,  In  one  case,  publication 
for  "at  least  seven  dayS"  In  a  dally  news- 
paper, and,  in  the  otiKX,  pobllcatlon  "once 
a  week  for  two  weeks  •  •  •  and  one  In- 
sertion each  week  for  two  succeeding  weeks 
shall  be  a  sufficient  publication,"  etc  In  all 
three  of  the  cases  provided  for  by  tbe  stat- 
ute, the  election  may  be  set  for  any  day  sub- 
sequent to  the  completion  of  the  publication, 
and  the  only  reason  why  two  Weeks  must 
Interruie  between  the  time  of  posting  and 
the  day  of  election,  where  the  publication  Is 
by  posting,  Is  that  the  notice  In  such  case  is 
not  fully  published  until  the  expiration  of 
such  two  weeks.  In  the  case  at  bar  tbe 
publication  was  completed  by  the  second 
publication  on  June  21,  1911,  wreral  daya  be- 
fore tbe  day  of  election. 

For  the  reasons  stated,  it  was  ordered 
that  a  poremptory  writ  of  mandate  Issue  in 
accordance  with  the  prayer  of  tbe  petition. 


KKARNBY  t.  BELL.   (S.  F.  6,200.) 
CEhipreme  Coart  of  California.   Sept  7,  1911.) 

1.  ACCOtJNT  8TATXD  (f  20*)— FBAUO  AB  DS- 
FIMSB. 

The  action  on  an  accoont  stated  being 
one  at  law,  tbe  defense  that  defendant's  BBsent 
to  the  account  stated  was  procured  by  fraud  Is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Dec  Dig.  S  20.«] 

2,  TBIAL  (H  295*)— iNSTBUOnONB— GonsiOEB- 
ATIOET  AS  A  WHOLE. 

The  iDBtmction.  in  an  action  on  an  ac- 
count stated,  in  which  the  defense  was  fraud- 
ulent procurement  of  defendant's  assent,  that 
tbe  Jnry  should  find  for  defendant,  If  she  had 
a  ctttain  belief  when  assenting  is  not  errone- 
ous because  not  itating  sodi  must  have  been 
the  result  of  fraudulent  representations  by 
plaintiff;  the  jury  having  been  told  this  by 
otlier  iustmctions,  and  tbe  instractiODS  being 
Tsqnlred  to  be  read  as  a  whole. 

[Bd.  Note— For  other  eases,  see  Trial.  Oent. 
tMg.  11  6S1-6B8;  Dec  Dlin  29S.*] 

ft.  Appeal  avd  Ebrob  A  1060*)— Habhless 

EaaoB— ADHiSBion  or  ebror. 

Admission  of  <Mdence  of  defendant's  flnan- 
dal  condition  at  the  time  of  ber  signing  the 
•ooount  stated  for  medical  services,  defended 
against  on  the  ground  of  fraudulent  procure- 
ment of  signatore.  is  not  of  sufficient  impor- 
tance to  be  prejudicial;  plaintiff  being  shown 
t»  have  been  acquainted  with  such  conditiuns. 

[Ed.  Note^B^r  other  cases,  see  Appeal  ajid 
Error,  Gent.  Dig.  U  4163-4166;  Dec  Dig.  fi 
1000.*] 

4.  Aocoum   STAnn   (i   19*)  —  IItidencb  — 
Itbhs  or  OaioiKAL  iLocouirr. 

Where  the  account  stated  Is  defended 
against  en  the  ground  of  fraud  In  procnring 


defendant's  assent  thereto,  the  original  itemi 
appearing  on  plaintiff's  books  may  be  gone  into, 
and  their  falsity  shown,  as  bearing  on  the 
issue  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Dec  Dig.  f  19.*] 

5.  APFBAL    ANO    EbBOB   (f  1048*)— HaBIOJESS 

Ebbob— Rbfbebhino  Mbuort. 
Allowing  a  witness  to  refresh  bis  recollec- 
tion from  a  memorandum  made  several  years 
after  the  event,  without  a  sufficient  showing 
nnder  Code  Glv.  Proc  |  2047,  is 'harmless,  bis 
testimony  merely  that  he  was  at  a  certain 
place  on  a  da;  when  plaintiff  claimed  to  have 
there  rendered  medical  services  to  defendant, 
and  that  he  did  not  see  plaintiff  there,  having 
at  most  only  alight  tendency  to  contradict 
plaintiff,  who  testided  to  leaving  such  place 
that  day  on  tbe  morning  train. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  U  4140-4160;  Dec  Dig.  | 
1048.*] 

6.  Appeal  and  Bbbob  (|  2^)— Bevibw— 
Necehsitt  ow  Excxpnoira. 

Directing  a  jnry  to  answer  special  issues 
not  having  been,  at  the  time  of  the  trial,  one 
of  the  matters  deemed  excepted  to  under  tbe 
provisions  of  Code  Civ.  Proc.  f  647.  exception 
to  the  submission  to  them  of  special  issues  pre- 
senting questions  of  law  was  necessary. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  1682-1685;  Dec  Dig.  { 
262.*] 

In  Bank.  Appeal  from  Superior  CourC, 
City  and  Cbunty  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Peter  A.  Kearney  against  Teresa 
BelL  From  an  order  denying  a  motion  for 
new  trial,  plaintiff  appeals.  Affirmed. 

Edmund  Tauaky,  for  ai^lant  T.  Z. 
Blakeman,  for  raqvondent 

JSLOSS,  3.  This  la  an  appeal  by  plaintiff 
from  an  order  denying  his  motion  for  a  new 
trial.  The  appeal  waa  originally  beard  and 
determined  in  tbe  District  Conrt.  of  Appeal 
for  the  First  appelate  district  That  court, 
after  first  reversli^  the  order  appealed  from 
granted  a  rehearing,  and  thereafter  altered 
a  judgment  of  affirmance,  stating  the  grounds 
for  Its  later  action  In  an  opinion,  a  copy  of 
which  is  as  follows: 

"In  this  case  a  rehearing  was  granted,  and 
upon  further  consideration  we  adopt  that 
portion  of  the  opinion  reading  as  follows: 

"  'This  is  an  appeal  from  an  order  denying 
plalntlfiTs  motion  for  a  new  trlaL 

"  'The  second  amended  complaint,  upon 
which  the  action  was  tried,  contains  two 
connts,  eacta  upon  an  account  stated  fdr 
$25,600,  of  which  $21,780  remained  unpaid. 
In  the  first  count  it  la  charged  that  tbe  ac- 
count was  stated  on  tbe  2Stb  day  of  August 
1898,  and  In  the  second  on  tbe  28d  day  of 
January,  1899. 

"  *In  ber  answer  defendant  denied  the  ma- 
terial allegations  of  eacb  of  said  connts,  and 
also  as  a  separate  defense  pleaded  in  sub- 
stance that  she  had  been  Induced  to  execute 
the  Instrument  relied  on  as  tbe  account  stat- 
ed, of  August  26,  1398,  by  false  and  ftendu- 


•Vor  9am  sasas  sea  same  topic  and  sactlOB  NUUBER  In  Dse.  Dig.  *  Am.  Dig.  Ksr  Ko.  Sarias  *  Rapt  Indaxas 
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lent  represoitatloiifl  made  to  her  by  lOalntUF. 

"Tbe  action  came  on  for  trial  before  a 
Jury,  and  aC  the,be«lnnlns  thereof  plaintiff 
moved  tbe  court  to  first  try  and  dispose  of 
the  Issues  presented  by  what  he  termed  the 
equttabto  defoise  of  fraud.  The  motion  was 
denied. 

'"After  tbe  close  of  plaintiff's  evidence 
d^oidant  filed  an  amendment,  In  whldi  she 
set  up  In  Bulutance  that  she  had  been  Induc- 
ed to  execute  the  writing  of  January  23, 
1899,  relied  on  as  an  account  stated  on  that 
day,  liy  fiUse  and  fraudnlent  representations 
made  to  her  by  plaintiff.  Whereupon  plain- 
tiff renewed  his  said  motion,  and  the  same 
was  again  dmled,  and  the  whole  case  was 
finally  submitted  to  the  jury  for  a  general 
TNdlct  and  answers  to  special  Issues  direct- 
ed to  the  defense  of  fraud.  Plaintiff  u^es 
that  the  court  Mred  In  said  rulings.  With 
this  contention  we  cannot  agree. 

[1]  "  'An  account  stated  Is  a  contract,  and 
like  any  other  contract  may  be  avoided  by 
showing  that  the  asseait  of  one  party  there- 
to was  procured  by  the  fraud  of  the  one 
seeking  to  enforce  the  contract  Such  a  de- 
fense Is  a  1^1  and  complete  defense.  "Both 
courts  of  law  and  equity  in  proper  cases 
have  Jurisdiction  in  cases  of  fraud,  and 
when  the  acts  constitutliig  the  fraud  and 
the  relief  sought  are  such  as  are  cognizable 
In  a  court  of  law,  the  parties  are  entitled  to 
8  Jury  trial.  •  •  Fish  t.  Benson,  71 
Gal.  428  [12  Pac.  464].  The  action  upon  an 
account  stated  Is  an  action  at  law,  and  we 
kuow  of  no  reason  why  the  defense  that  the 
defeudant's  asseut  to  the  account  stated 
was  procured  by  fraud  may  not  be  passed 
upon  by  the  Jury,  under  the  Instructions  of 
the  court  This  is  what  was  done  in  this 
ease,  and- there  was  no  error  In  so  doing. 
Defendant  sought  no  affirmative  relief.  The 
fraud  was  pleaded  simply  as  a  defense  to  an 
action  for  a  money  judgment  only. 

*'  'Defendant  was  and  is  the  widow  of 
Thomas  Bell,  deceased,  and  had  been  given 
a  family  allowance  for  the  support  of  herself 
and  the  minor  children  of  herself  and  dece- 
dent, by  order  of  the  court  in  which  was 
pending  the  administration  of  the  estate  of 
said  deceased.  Plaintiff,  as  a  physician,  had 
rendered  services  to  defendant  and  her 
children,  covering  a  period  from  October, 
1802,  to  some  time  tn  1898.  On  August  2S, 
1898,  plaintiff  rendered  to  defendant  a  bill 
for  his  services  as  follows:  "San  Francisco, 
Gal.,  Aug.  25,  1898.  Mrs.  Teresa  Bell 
(Guardian),  to  Peter  A.  Kearney,  M.  D.,  Dr. 
For  professional  services  rendered  Marie  T. 
Bell,  Rohina  Bell,  Muriel  BeU,  Reginald  Bell, 
EJostace  BeU  from  October  17,  1892,  to  May 
21,  1898,  and  Thomas  F.  Bell,  from  October 
17.  2892  to  May  10,  1896— $26,500,  twenty- 
five  thousand  five  hundred  dollars."  De- 
fendant indorsed  on  the  back  thereof  the 
following:  "Messrs.  Maxwell  ft  Staacke,  ez- 
ecittors  of  the  Bell  estate.  Pay  this  account 
and  charge  the  same  to  the  family  allowance^ 


Teresa  Bellt**— and  returned  the  Bam*  to 
plaintiff.  This  papa:  waa  marked  *TlaliitUPs 
EUiiblt  1."  The  bill  not  having  been  paid, 
on  the  23d  day  of  January,  1880,  plalntifl 
presented  to  defendant  another  writing  and 
at  his  reqnaat  she  signed  It  and  returned  it 
to  him.  This  writing  is  as  follows:  "On 
the  2Sth  day  of  August,  1898,  I  gave  Dr. 
Peter  A.  Kearney  an  order  for  tlw  paymmt 
of  $25,500  on  the  executors  of  the  estate  of 
Thomas  BeU,  deceased,  due  him  for  servloea 
rendered  as  physician  to  me  and  my  dilldren 
at  my  nquest,  and  said  executors  having  re- 
fused' to  pay  or  honor  said  order,  I  bneliy 
acknowledge  said  In^tedness  as  Just  and 
legal  this  23d  day  of  January.  1899.  Teresa 
BeU."  This  paper  was  marked  "Plaintiff's 
Bxhlbit  2." 

[2]  "  'Thore  (»n  be  no  doubt  bat  tbat  tbils 
second  paper,  read  in  connection  with  the 
first  paper,  constituted  an  account  stated, 
and,  as  the  execution  thereof  was  admitted 
by  defendant,  entitled  plaintiff  to  a  verdict 
unless  the  evldoice  showed  that  the  execu- 
tion thereof  by  defendant  was  procured  by 
the  fraud  of  plaintiff.  In  this  connection 
the  court  Instructed  the  Jury  as  follows: 
"The  paper  marked  'Plaintira  Exhibit  2.' 
taken  In  omnectlon  with  the  papev  marked 
'PlalntUTs  Exblblt  1,'  constitute  an  account 
stated  between  plaintiff  and  def«idant  un- 
less you  find  that  defoidant's  signature  to 
said  paper  was  procured  by  plaintiff-  through 
or  by  means  of  mlsr^resoiitBtiott  or  artifice 
on  plaintiff's  part  The  presumption  of  law 
is  that  a  pCTSon's  signature  to  an  Instromeut 
was  made  fre^  and  voluntarUy,  and  was 
obtained  without  fraud,  misreiu-esentatlon. 
or. artifice,  and  the  burden  of  proving  the 
contrary  \s  on  the  party  alleging  It"  But  at 
the  request  of  the  defendant  the  court  also 
chafed  the  Jury  as  follows:  "The  court  in- 
structs the  Jury  that  If  they  believe  from  the 
evidence  tbat  the  defendant',  whm  she  sign- 
ed and  delivered  to  plaintiff  the  writing  dat- 
ed January  28d,  1899,  b^eved  and  intended 
the  same  to  be  only  a  further  acknowledg- 
ment of  plalntifTs  right  to  coUect  from  the 
family  allowance,  granted  In  tbe  estate  of 
Thomas  Bell,  deceased,  the  sum  of  $20,000, 
not  binding  her  Individually  to  pay  plain- 
tiff said  sum  of  $25,500,  they  will  find  for 
the  defendant" — to  which  plaintiff  excepted. 
It  Is  claimed  that  this  instruction  Is  errone- 
ous, for  the  reason  that  the  Jury,  were  not 
told  that  defendant's  belief  must  be  the  re- 
sult of  misrepresentation  on  plaintiff's  part, 
or  that  they  must  beUeve  that  defendant's 
slgnatfure  was  obtained  by  means  of  talse 
statements  relied  on  by  defendant 

"  'It  was  upon  this  theory  that  the  instruc- 
tion was  held  to  be  erroneous,  and  the  Judg- 
ment reversed  in  the  former  opinion ;  but 
upon  rehearing  and  a  further  conslderaQon 
of  the  Instruction  and  of  all  the  record,  we 
have  concluded  that  the  Jury  were  told  over 
and  over  again  In  other  Instructions  that  the 
beUef  must  have  been  tlie  result  of  false  and 
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fraudulent  rspreaentatlonfl  by  plaintiff.  In- 
structions must  be  read  tt^ettier  as  a  wbole ; 
and  when  bo  read,  If  they  are  not  contradic- 
tory, and  If,  supplemented  by  each  other, 
they  fairly  state  the  law,  a  case  will  not  be 
reversed  because  one  particular  Instruction 
does  not  state  all  the  rule  with  Its  modifl ca- 
tions. The  court  of  Its  own  motion  Instruct- 
ed the  Jury  as  follows:  "If  you  find,  there- 
fore, that  plaintiff  was  not  guilty  of  any 
fraud  or  misrepresentation  or  artifice  in  pro- 
curing deffflidant's  signature  to  the  papers 
marked,  respectively,  'PlaintUTs  Exhibit  1' 
and  'PlalntifTs  Exhibit  2,'  your  verdict  must 
be  for  the  plaintiff  for  the  balance  remaining 
onpald  on  said  account"  And  at  the  re- 
anwt  of  the  defendant  as  follows:  "If  you 
find  from  the  evidoice  In  this  case  that  thk 
writings  or  Inatrumaits  of  August  25,  188S, 
and  January  28.  1800,  were  signed  by  de- 
fendant fre^  and  TOlontarUy,  without  any 
mlarepresentatltHi  or  fraud  or  undue  influ- 
»ice  or  artifice  made  or  practiced  upon 
tbe  defoidant  by  plaintiff,  tben  the  plaintiff 
wUl  be  entitled  to  zeeorer.'*  And  a^iin  the 
conrt  Inatmcted  tlie  Jury  as  follows:  "Tlie 
paper  marked  'Plaintiff's  Exhibit  2.'  taken 
in  connection  with  the  paper  marked  'Plain- 
tiff's Exhibit  1.'  constitute  an  account  stated 
between  plaintiff  and  defendant,  unless  you 
find  that  defmdant'B  slgnataie  to  aald  paper 
waa  procured  by  plaintiff  tbrongh  or  1^ 
means  of  mlarqiresentation  or  artifice  on 
plaintiff's  part"  And  in  the  concluding  part 
of  tbe  court's  Charge  to  tihft  jury  Che  court 
agnln  said:  "Therefore,  to  crystallise  this 
wbole  matter,  I  will  say  to  yon,  if  you  find 
that  the  dtfoidant  in  this  case  finely,  vol- 
nntarlly,  aod  wlthont  any  fraudulent  prac- 
fices  or  artifice  or  dec^tton  practiced  on 
the  part  of  plaintiff,  azecnted  and  signed 
tbese  papers,  Uiey  cmistltute  an  account 
stated,  and  plaintiff  would  be  ntltled  to  a 
T«dlct  for  the  amount'  <tf  that  account  less 
tbe  payments  made  thereon.  •  •  •  But 
U,  on  the  other  hand,  yon  find  that  the  slg* 
natore  of  the  d^endant  to  the  papers  was 
procured  by  frand,  mlsrein^sentatlon,  arti- 
fice ot  any  kind,  thai  It  will  be  yinir  duty  to 
render  a  verdict  In  favor  of  defendant" 

**  'It  Is  farther  shown  by  the  Bfpeclal  Issues 
sabmitted  to  the  Jury  and  the  answras  of 
the  Jury  thereto  that  they  were  not  misled 
by  tbe  Instruction  complained  o^  Vmd  that 
they  not  only  understood  the  instrnctionB  as 
given,  but  found  that  the  defendant's  b^ef 
was  tSie  result  of  misrepresentation  on  the 
part  of  plaintiff.  Among  the  special  is- 
sues BQbmitted  to  tbe  Jnry  at  plaintiff's  re- 
qaeat  and  their  answers,  were  the  following: 
"<3)  Did  defendant  know  the  entire  contents 
of  die  bill  of  August  1^,  1898,  before  Indors. 
Ing  thereon  that  ^uest  to  the  executors?" 
Tbe  Jury  answered,  "No."  "Did  the  plaintiff, 
when  be  asked  the  defendant  to  sign  tbe 
paper  of  January  23,  1899,  r^resrat  to  her 
that  aald'  bill  was  mwely  a  further  wrltt^i 
acknowledgment  of  bis  right  to  collect  $26,' 


600  from  the  family  allowance?"  Tbe  Jury 
answered,  "Yes."  "(6)  Did  the  plaintiff, 
when  he  asked  the  defendant  to  sign  the  pa- 
per of  January  23,  1899,  state  to  her  that  If 
she  would  sign  that  paper  he  would  have  his 
attorney  get  the  executors  to  pay  the  bal- 
ance due  her  upon  family  allowance?"  Tbe 
Jury  answered,  "7es."  And  at  defendant's 
reQuest  the  following  special  issues  were 
snbmltted  to  the  Jury  and  answered  as  fol- 
lows: "<6)  Did  the  i^alntlff  obtain  from  the 
defendant  tbe  or'der  indorsed  and  signed  by 
her  upon  the  account  dated  August  2S,  1898, 
by  means  of  any  misrepresentations  as  to 
the  quantity  or  value  of  Ills  services?"  The 
Jury  answered,  "Yes."  Did  the  plain- 
tiff obtain  from  the  defendant  the  writing 
signed  by  her  and  dated  January  23,  1888, 
by  means  of  any  mis  repress  tation  or  untrue 
statement?"  Tbe  Jury  answmd,  "Xes." 

"  'The  case  was  tried  under  our  system 
with  the  aid  of  a  Jury,  and  tiie  special  func- 
tion of  the  Jury  waa  to  pass  upon  tbe  tacts ; 
and,  as  the  Jury  found,  in  answer  to  special 
Issaea  and  in  several  differ^t  forms,  that 
the  writing  was  inocured  frop  tbe  dtfend- 
ant  by  means  of  folse  representations,  it 
could  not  bave  based  Its  verdict  upon  a  find- 
ing as  to  the  mere  belief  of  the  d^endant  as 
to  the  legal  ^lect  of  the  paper.  No  one 
could  read  the  record,  the  instruetlona  of  tlie 
court  and  the  special  findings  ot  the  Jury 
and  believe  that  tbe  tnstmction  claimed  to 
be  raroneous  bad  any  lnfln«ice  upon  the  ver^ 
diet  of  tbe  Jnry.  TbA  Jury  based  Its  verdict 
upon  the  findings  as  tb  the  belief  founded 
np<m  and  Induced  1^  mlar^tresentatlons,  and 
under  tbe  apadal  Instmction  of  Uie  court 
given  at  i^lntiff'a  request  to  wit:  "If  yon 
find,  therefore,  that  plaintiff  vas  not  guilty 
of  ai^  fraud  or  miarqiresentatiou  or  artifice 
in  procuring  defaulant*8  signature  to  the 
papers  marked,  respectively,  'PlalntlfTs  Ex- 
hibit 1'  and  'FlaintUTa  Exhibit  2,'  your  ver- 
dict must  be  for  tbe  plaintiff  for  tbe  balance 
rwnnlning  unpaid  upon  said  account" 

"  'The  cwduslCHi  we  have  reached  Is  sup- 
ported by  many  well-coAsldered  cases.  The 
case  of  De  Witt  v.  Floreston  Pulp  A  PapM> 
C90.,  7  OaL  App.  774  [96  Fac.  887],  decided  by 
this  court  is  dlrecUy  in  point  There,  in  an 
action  for  damages  on  account  of  personal 
injuries,  the  court  at  the  request  of  the 
plaintiff  Instructed  the  Jury  that  if  the  In- 
juries rec^ved  by  tbe  plaintiff  "were  caused 
by  'the  ftiilure  of  tbe  defendant  to  famish 
reasonably  safe  and  suitable  tools"  the  plain- 
tiff wonid  be  entitled  to  recover.  It  was 
claimed,  and  correctly  claimed,  that  the  In- 
stnictlon  did  not  state  tbe  law  correctly  for 
the  reason  that:  the  law  only  requires  the 
employer  to  "use  reasonable  and  ordinary 
care  in  the  selection  of  each  tools  and  appli- 
ances." It  was  there  said:  "Instructions 
must  be  read  as  a  wlwie,  and  when  so  read, 
if  they  are  not  contradictory,  and  if,  supple- 
mented 1^  each  other,  they  fiiirly  state  tbe 
law,  a  case  will  not  be  reversed  because  any 
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one  Instractloii  does  not  state  all  tbe  rnle 
wltb  Ita  modifications.  Now  under  the  rale 
it  ifl  the  duty  of  the  employer  ta  fomlah 
his  employes  with  reasonably  safe  tools  and 
appliances  tor  the  doing  at  the  work  Intend- 
ed to  be  done  thereby.  Hie  law  Is  so  stated 
1^  all  the  antfaorlties.  It  It  were  not  so, 
then  we  wonld  have  tbe  conTetse— 4hat  It  Is 
not  the  dnty  of  the  employer  to  fnmlsli  his 
employes  with  safe  and  snltable  tools  and 
appliances.  The  duty  of  the  emjdoyw  Is 
performed,  taowerar,  when  he  exercises  rea- 
sonable and  ordinary  care,  soch  as  a  reason- 
ably luradait  man  would  exeKlse  In  the  se- 
lection of  tools  and  appHances  for  tbe  uses 
and  purposes  for  which  they  are  Intended. 
The  instnictl<ms  complained  of  do  not  give 
the  last  rule  stated,  or,  In  other  words,  th^ 
do  not  Instmct  the  jury  as  to  when  or  how 
the  dnty  Is  performed;  bnt  elsewhere  the 
Jury  are  folly  Insttvcted  as  to  sodi  duty." 
The  opinion  thai,  after  showing  that  the 
oUier  inatmctlons  fally  corered  the  mattw 
oniltted  from  the  instruction  undor  consid- 
eration, concludes:  "It  seems  to  va  that  the 
Instructions  complained  of  could  not  hsTO 
misled  the  Jury  when  the  court,  as  we  hare 
shown,  repeated  time  and  again  Uut  tbe 
duty  of  the  defmdant  was  perfonoed  if  it 
enrclsed  reasonable  and  ordinary  care  In 
the  selection  of  tbe  «lbow.  Tbe  Jury  evi- 
dently bdloTed  from  the  testimony  that  de- 
fendant did  not  use  ttiat  degree  of  care 
which  a  reasonably  prudent  man  would  use 
In  the  selection  of  tbe  elbow.  It  is  no  donbt 
the  general  rule  Qiat  when  tbe  court  In- 
structs tbe  Jury  upon  what  state  of  facts 
they  may  find  a  verdict  tbe  Instructions 
abould  Include  all  the  facts  in  controversy 
upon  which  evidence  has  been  offered  mate- 
rial to  the  rights  of  the  defendant  or  the 
plaintiff  as  the  case  may  be ;  but  this  rule 
must  be  reasonably  applied  in  view  of  the 
whole  record  and  all  the  Instructions,  for  the 
purpose  of  determining  as  to  whether  or  not 
the  Jury  may,  as  reasonable  men,  have  been 
misled  by  the  Instruction."  In  tbe  case  last 
cited  the  Supreme  Court  dented  a  petition 
for  rehearing.  We  need  only  refer  to  the 
authorities  collated  and  dted  In  that  Aae  to 
Justify  the  conclusion  we  have  reached  In 
this,  and  we  will  cite  no  further  authorities 
upon  tbe  proposition. 

[3]  "  'It  would  have  been  better  for  tbe 
court  to  have  excluded  evidence  as  to  de- 
fendant's financial  condition  at  the  time  she 
signed  the  statement;  but,  as  the  plaintiff 
was  her  family  physician  and  was  acquaint- 
ed with  her  financial  condition,  as  shown 
by  the  evidence,  It  was  closely  connected 
with  the  negotiations  leading  up  to  the  sign- 
Ing  of  the  papers.  We  do  not  believe  it  to 
be  of  sufficient  importance  to  Justly  a  re- 
versal of  the  case,  or  that  its  exclusion 
would  have  In  any  way  affected  the  Terdlet 
of  the  jury. 

"'As  to  tbe  evldrace,  we  have  carefully 
examined  it,  and  we  find  that  there  is  suffi- 


cient evidence  to  support  tbe  verdict  of  tbe 
Jury  and  their  special  flndbnga  on  the  teoes 
submitted  to  them. 

"  rrhe  order  is  affirmed.' " 

Subsequently  this  court  made  its  order 
transferring  tlie  cause  here  for  hearing.  Aft- 
er careful  consideration  of  the  a^ments 
advanced  by  the  respective  parties,  we  have 
reached  tbe  conclusion  tliat  tlie  IMstrlet 
Court  ot  Appeal  was  right  In  affirming  the 
ordw  dmylng  a  new  trlaL  With  respecC  to 
the  matters  discussed  by  that  court  we  are 
oitlrdy  satlsfled  with  its  opinion  abov« 
quoted.  The  Court  of  Appeal  did  not,  bow^ 
eter,  notice  all  of  the  eontenOons  advanced 
by  appellant,  and  some  addlttoial  points 
made  by  him  should,  we  think,  be  given  at- 
tention. 

[4]  1.  It  Is  earnestly  contended  that  13ie 
court!  erred  In  compelling  tbe  i^lntUt  to 
produce  Ids  books  of  account,  and  In  prami^ 
ting  the  dftfttidant  to  inquire  Into  the  vari- 
ous items  ot  the  account  It  la,  no  doubt  tlie 
general  rule  that  the  correctness  of  the  vart- 
OUB  items  of  an  account  stated  cannot  l>e  a^ 
tacked.    Hendy  v.  March.  76  OaL  666.  17 
Pac.  702.  **An  action  upcm  an  account  8tat> 
ed  Is  not  ftmnded  upon  the  original  Items, 
hut  upon  the  balance  ascertained  by  the  mu- 
tual consent  of  the  parties."   Carey  v.  Pe- 
troleum Co.,  88  Cal.  607.  But  thhi  rule  has 
no  application  where  the  d^endant  has 
raised  an  Issue  r^rdlng  his  assent  to  the 
allied  account  stated,  and  the  It»ns  have 
a  logical  bearing  on  this  issue.    Coffee  v. 
Williams,  103  Cal.  550,  37  Pac.  504.  Nor 
does  It  apply  where  tbe  account  stated  is, 
as  It  Is  here,  attacked  for  fraud  or  mistake 
tainting  the  entire  transaction,    1  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  p.  463.   In  such  cases 
the  real  Issue  is  whethw  tbe  partiee  ever 
gave  a  binding  assent  to  the  account  Any 
competent  evidence  which  Is  relevant  to  that 
Issue  may  be  Introduced.  See  Oil  Cb.  v.  Tan 
Etten,  107  U.  S.  826,  1  Sup.  Ct  178,  27  L. 
Ed.  319.    In  Coffee  v.  WUIlams,  supra,  it 
was  held  that  where  the  defendant's  assent 
to  the  account  had  \>eea  denied  It  was  proper 
to  go  Into  the  various  items,  as  the  f&Isity 
of  the  It^s  had  a  tendency  to  show  that  the 
defendant  bad  never  agreed  1^  the  alleged 
account    On  similar  reasoning,  where  It  Is 
averred  that  assent  to  the  account  has  been 
obtained*  by  fraud,  proof  of  the  fSlsity  of  the 
Items,  if  such  proof  tends  to  sapport  the 
charge  of  fraud,  may  be  made.  In  tlie  case 
at  bar,  the  testimony  offered  by  the  defend- 
ant In  contradiction  of  the  items  appearing 
on  plalntlfTs  books,  and  the  ^ tries  them- 
selves, were  rtievant  to  the  issue  of  frand 
raised  by  the  answer.   There  was  therefore 
no  error  In  the  admission  of  tills  evidence 
[I]  2.  The  witness  Manning  was  permitted 
to  refresh  his  recollection  from  a  memoran- 
dum made  six  or  seven  years  after  the  event 
regarding  which  he  testified.  There  was  no 
showing  sufflclokt  under  Code  Civ.  Proc.  | 
201T,  to  authorise  tha  use  ot  the  awnoran* 
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dnm  for  this  iwrpogfc  Bnt  all  tbat  Man- 
ning testified  to  was  that  be  had  gone  to  tbe 
d^CTdant'8  randi  on  Jannary  10,  1896  (one 
of  the  dates  on  which  plaintiff  claimed  to 
have  rendered  serrlces  to  the  defendant  at 
the  ranch),  and  that  he  bad  not  seen  jdaln- 
tUr  there.  The  plaintiff  and  another  wltneu 
teeUfled  that  plaintiff  had  left  the  ranch  on 
January  lOtfa  by  the  morning  train,  premm- 
ably  before  Manning's  arrivaL  In  view  of 
these  facCa,  the  teetlmonr  of  Manning  had  a 
Tei7  alight  If  eny,  tendency  to  contradict 
the  plaintiff,  and  Its  admlaakm  was  not  nb- 
atantlally  prejndldal. 

[I]  8.  The  appelant  complains  tbaC  two  of 
the  special  isanes  submitted  at  the  request 
of  the  defendant  presented  to  the  jnry  ques- 
tions of  law,  rather  than  of  fact  We  are 
unable  to  see  that  the  plaintiff  was  harmed 
by  the  course  followed,  If  It  was  Improper. 
Purthermore,  no  exception  was  taken,  and 
the  action  of  the  court  In  directing  a  Jury  to 
answer  special  Issues  was  not  the  time 
this  action  was  trieA,  one  of  the  matters 
deemed  excited  to  under  the  provisions  of 
section  647  of  the  Code  of  GItU  Procedure. 
For  these  reasons.  In  addition  to  those  stated 
by  the  District  Court  of  Appeal,  we  think  the 
motion  for  new  trial  was  properly  denied* 

The  order  Is  afilrmed. 

We  concur:  SHAW,  J;  ANOELLOVTI, 
J;  LORIOAN,  J;  MBLTIM.  3;  HBN- 
6HAW.  J. 


HAZS)  T.  LANGFORO,  Sheriff,  et  aL 

(ciT.  saoo 

(District  Ooort  of  Appeal.  First  District  Cal- 
ifornia.   Aug.  1.  1911.) 

1,  SHBBms  AND  Constables  (|  94*)—Stat 
OF.ExnuTioN— QuAsniHo  Stat  of  Execu- 
tion—ElmcT. 

Where  a  sheriff,  not  knowing  that  the 
coart  had  entered  an  order  staying  further  pro- 
ceedings on  a  judgment,  threatened  to  levy  up- 
on the  busineSB  of  the  judgment  debtor,  and  the 
debtor  paid  to  the  sheriff  the  amount  of  the 
judgment  the  sheriff  was  justified  in  paying 
this  money  to  the  Judgment  creditor,  when 
the  court  recalled  Its  order  staying  furtber 

groceedlngs,  and  the  debtor  failed  to  stay  them 
y  a  proper  bond  on  aiqwaL 
[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Difr  H  126,  222,  228;  Dec. 
Dig.  I 

Z  Appeal  avd  Bbios  (|  467*)— SuPESBsngAS 
—Stat  Bond. 

Under  Code  Clr.  Proc  I  1067.  proTlding 
that  where  an  undertaking  is  required  by  law 
the  officer  taking  same  must  require  the  sure- 
ties to  make  an  affidavit  that  they  are  eadi  res- 
idents and  householders  or  freeholders  within 
the  state,  the  allegation  that  the  sureties  are 
either  householders  or  freeholders  is  a  material 
part  of  the  affidavit  and  where  an  affidavit 
appended  to  an  appeal  bond  failed  to  state 
those  facts  the  bond  was  Tcdd,  and  did  not  stay 
execution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmwv  Dec  Dig.  f  467.*] 


Appeal  from  Superior  CSourt  Santm  Olara 
County;  P.  F.  Goebey,  Judge. 

Action  by  D.  B.  Maze  against  Arthur  B. 
Langford,  as  Sh»1ff  of  Santa  Clara  County, 
and  another.  From  a.  judgment  for  plaintiff, 
d^ndants  appeal.  Beversed. 

Bee.  also.  117  Pac.  930. 

Will  M.  Beggs  and  R.  C.  McComlsb,  for 
app^Iants.  Wm.  A.  Coulter,  for  respondent 

KEBRTQAN,  X  This  Is  an  appeal  from  a 
Judgment  and  from  an  order  denying  defend- 
ants' motion  for  a  new  trial,  In  an  action  for 
damages  against  the  sheriff  of  Santa  Clara 
county  and  his  surety,  for  turning  over  to 
one  JSL  V.  Burke  $600  b^ongli^  to  the  plaln- 
tifl. 

The  salient  facts  of  the  case  are  as  follows: 
E.  Y.  Burke,  on  May  8, 1908,  obtained  a  Judg- 
ment against  B.  R.  Maze,  the  plaintiff  herein, 
for  the  sum  of  |600  and  costs.  On  the  same 
day  Burke  procured  to  be  Issued  thereon  a 
writ  of  execution,  directed  to  the  defendant 
Langford  as  sheriff,  commandlog  him  to  sat- 
isfy the  said  Judgment  out  of  the  property 
of  Bt.  R.  Maze,  defendant  In  that  case,  the 
plaintiff  here.  The  next  day  a  deputy  sheriff 
proceeded  to  Mountain  View,  where  E.  R. 
Maze  with  a  partner  was  engaged  In  the 
hardware  business,  and  demanded  the  amount 
of  the  Judgment  threatening  that  if  It  was 
not  at  once  paid  he  would  levy  on  the  stock 
of  hardware  In  the  store  belonging  to  E.  R. 
Maze  and  bis  partner,  and  put  a  receiver  In 
charge.  Before  the  deputy  sheriff  had  taken 
any  definite  action  in  the  matter,  and  later 
in  the  day.  be  was  told  by  B.  R.  Maze  that 
the  court  In  which  said  action  was  pending 
had  made  an  order  staying  the  execntlon. 
Such  was  the  fact,  but  the  sheriff's  office  had 
not  been  notified  of  such  order,  and  the  depu- 
ty sheriff  therefore  Insisted  on  proceeding 
with  the  execution,  wbereupon  HL  R,  Maze, 
In  order  to  prevent  said  hardware  business 
from  being  placed  In  the  hands  of  a  receiver, 
turned  over  to  the  deputy  sheriff  on  the  exe- 
cution the  amount  demanded,  with  the  under- 
standing and  under  such  circumstances  that 
it  was  not  and  cannot  be  regarded  as  a  pay- 
ment of  or  satisfaction  of  said  Judgment  On 
Monday,  May  11th,  BL  R.  Maze,  by  his  attor- 
ney, delivered  to  Langford,  the  sheriff,  a  copy 
of  the  order  staying  execution.  Thereafter, 
on  the  14th  day  of  May,  B.  B.  Maze  took  an 
appeal^  from  said  Judgment  and  filed  his  un- 
dertaking on  appeal  and  to  stay  execution; 
the  affldarit  to  said  undertaking  containing 
no  allegation  that  the  sureties  therein  named 
were  freeholders  or  householders.  Thereaft- 
er both  parties  demanded  of  the  sheriff,  in 
writing,  that  he  deliver  to  each  of  them  the 
money  In  question,  and  B.  R.  Maze  attached 
to  his  demand  a  copy  of  said  undertaking. 
SubsequenUy,  on  May  15th.  the  court  having 
set  aside  Its  purported  order  suspending  the 
execution  of  said  Judgment  the  sheriff  {Mid 


•Far  other  omm  sea  same  topis  and  smUod  NUIIBBB  In  Des.  Dig.  A  Am.  XMg.  Kay  Me.  Sariss  A  Bsp'r  ladsna 
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over  the  fOOO  tx>  B.  T.  Bnrke.  In  March, 
1909,  this  iadgmeat  was  revened,  and  the 
superior  court;  as  directed  by  the  appellate 
conn,  entered  Judgment  on  Its  findlnss  In 
favor  of  B.  B.  Maz&  Thereafter  Maze 
brought  the  presoit  suit  to  recover  from  the 
sheriff  $500,  together  with  interest  and  costs 
and  the  25  per  c«it  penalty  provided  for  in 
section  4317  of  the  Political  Code.  The  trial 
court  found  the  facts  substantially  as  related 
above,  and  r«tdered  Judgment  in  favor  of 
Maze  against  Langford  and  hts  surety,  the 
American  Bonding  Company,  for  the  $500 
demanded,  with  interest  and  costs,  but  re- 
fused to  allow  tbe  penalty  claimed,  upon  the 
ground  that  the  shrarlflT,  not  having  acted  per- 
sonally In  the  matter,  was  not  liable  therefor. 
This  appeal  Is  prosecuted  by  both  defeadants. 

[1]  When  the  court  recalled  its  order  stay- 
ing furtt^er  proceedings  under  the  Judgment, 
the  sheriff  was  then,  if  not  btfore,  at  liberty 
to  pay  the  money  to  the  Judgment  creditor, 
It  the  stay  bond  on  appeal  was  defective  and 
void.  We  have  no  doubt  that  the  affidavit 
to  tbe  stay  bond,  falling  as  It  does  to  state 
that  the  sureties  were  freeholders  or  house- 
liolders,  as  required  by  section  1057,  Code 
o(^ ,  C^vil  Procedure^  omits  an  elem^t  es- 
sential to  the  validity  of  tbe  bond.  Tlbbet  v. 
Tom  Sue,  122  Cal.  208,  54  Pac  741.  Said  sec- 
tion declares:  "In  any  case  where  an  under- 
taking or  bond  ts  authorized  or  required  by 
any  law  of  this  state,  the  officer  taking  the 
same  must  *  •  «  require  the  sureties 
to  accompany  It  with  an  affidavit  that  they 
are  each  residents  and  householders  or  free- 
holdecs  within  the  state,  and  are  each  worth 
the  sum  spedfled  in  tbe  undertaking  or  bond 
over  and  above  all  their  Just  debts  and  lia- 
bilities, exclusive  of  property  exempt  from 
execution.   •   ♦  *" 

[Z]  In  the  case  of  Tlbbet  v.  Tom  Sue,  su- 
pra, after  quoting  the  part  of  the  section 
Just  referred  to,  the  court,  speaking  of  the 
circumstance  that  the  sureties  In  an  attach- 
ment proceeding  were  not  shown  to  be  either 
freeholders  or  householders,  observed:  "Such 
affidavit  must  accompany,  the  undertaking, 
for  the  law  demands  it  That  the  sureties 
upon  the  undertaking  are  either  householders 
or  freeholder  Is  a  material  part  of  the  affi- 
davit It  Is  probably  the  most  material  fact 
demanded  by  the  affidavit  If  the  affidavit 
jpa'y  omit  this  statement,  then  the  entire  af- 
tadavlt  goes  for  naught,  and  an  undertaking 
without  any  affidavit  of  the  sureties  what- 
ever would  support  the  writ,  even  as  against 
a  motion  by  the  defendant  to  disctuirge  It" 

The  plaintiff  in  the  present  case,  however, 
contends  that  the  defendant  sheriff  had  no 
right  to  question  the  validity  of  the  under- 
taking; and  he  relies  on  the  case  of  Sam 
Zuen  T.  McMann,  98  Gal.  497t  S4  Fac.  8a 
That  case  is  not  In  point  Tliere  tbe  sheriff 
refused  upon  demand  to  release,  from  levy 
personal  property  taken  upon  an  execution, 
giving  as  his  reason  that  tbe  assignors  of 
plaintiff  were- net  «ititlea  to-  sndi  release  un- 


til the  sureties  upon  the  imdertakii«  stay- 
ing execution  of  the  Judgment  had  JusUfled. 
But  the  court  held  that  according  to  the  ex- 
plicit language  of  section  946,  Code  of  Civil 
Procedure,  tbe  "effect  of  pofectlng  an  appeal 
and  giving  an  undertakii^  was  *  *  *  to 
release  from  levy  ptopoty  levied  upon  undor 
execution  issued  upon  sndi  Judgment,"  Ir- 
respective of  any  question  as  to  the  sufficien- 
cy or  insufficiency  of  the  sureties,  and  that 
tiierefore  the  sheriff's  position  could  not  be 
sustained.  It  was  not  held  in  that  com  that 
the  sheriff  would  be  warranted  In  retaining 
property  held  by  blm  under  execution  on  a 
Judgment,  where  tbe  stay  bond  on  ai^keal 
was,  as  In  tbe  present  case,  absolutely  void. 
The  Justification  of  the  sureties  on  a  Ixmd 
Is  a  thing  apart  from  its  validity ;  while,  on 
the  other  hand,  the  qualification  of  tbe  aoie- 
ties  is  a  material  part  of  tbe  bond. 
The  judgment  and  order  are  reversed. 

We  concur:  LENNON,  P.  X;  UAUU,  J. 


MAZE  V.  LANGFORD,  Sheriff  et  at 
(Civ.  817.) 

(IHBtriet  Orart  of  Appeal,  First  District  Cal- 
ifornia.  Aug.  1|  1911.) 

^peal  from  Stiperior  Court,  Santa  Olata 
County ;  P.  V.  Ooaboy.  Judge. 

Action  B.  R.  Maze  against  Arthur  B. 
Lai^ford,  as  Sherilt  of  Santa  Clara  Comity, 
and  another.  From  a  Judgment  plaintiff, 
Idaintlff  appeals.  Reversed. 

Wm.  A.  Coulter,  for  appelant  Will  M. 
B^gs  and  R.  C.  McComish,  for  reepondeuts. 

KERRIGAN,  J.  This  Is  an  appeal  by  tbe 
plaintiff  from  a  Judgmoit  in  his  favor,  and 
Is  taken  on  tbe  Judgment  roll  alone. 

The  facts  of  the  case  are  stated  in  an 
opinion  this  day  filed  In  the  case  numbered 
826,  and  entlUed  "E.  R.  Mazev  Plaintiff  and 
Respondent,  v.  Arthur  B.  Langford,  as  Sheriff 
of  the  County  of  Santa  Clara,  State  of  Cali- 
fornia, and  the  American  Bonding  Company,  a 
Corporation,  Defendants  and  App^lants," 
117  Paa  920,  which  Is  an  appeal  from  tbe 
same  Judgment,  but  taken  by  the  defendants. 

As  will  be  seen  by  reference  to  said  opin- 
ion, tbe  trial  court  found  that  the  defendant 
Langford  was  not  warranted  in  paying  to 
E.  V.  Burke  tbe  sum  of  f600--the  subject- 
matter  of  tbe  action — and  accordingly  gave 
Judgmeut  for  that  sum  in  favor  of  plaintiff 
and  against  defendants,  but  refused  to  give 
plaintiff  judgment  for  the  25  per  cent  dam- 
ages and  10  per  cent  per  month  Interest  pro- 
vided for  In  section  4162  of  the  Political  Code, 
to  which  he  claimed  to  be  also  entitled.  Both 
parties  have  appealed. 

We  have  this  day  decided  in  said  case 
numbered  826  that  the  stay  bond  on  appeal 
was  void,  and  that  defendant  Langford  was 
juatlfled  in  paying  to  Buriie  the  said  sum  of 
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¥500,  ftnd  bftTe  accordingly  reversed  said  Judg- 
ment 

It  follows  that  tbe  plaintiff,  not  being  en- 
titled to  tbe  principal,  has  no  valid  claiin  to 
tbe  incident  thereto,  i.  e.,  the  poialty. 

The  Jndgmrat  la  reversed. 

We  concur:  LRNNON,  P.  J.;  HAUi,  J. 


BAUHOFEOt  T.  ORAWFOBD.   (Glv.  821.) 

(District  Oonrt  of  Appeal,  Flrat  District, 
Califomta.   July  2S.  1911.) 

1.  Municipal  OtRPOBATioNs  (|  703*)— Use 
<nr  BiSBBTB— Uai  bt  TxHiOLa. 

The  left  side  of  a  street  may  be  used  by  a 

tmd  automobile,  etc.,  to  discharge  passrngerB 
or  gooda,  or  a  funeral  may  be  formed  on  that 
aide  of  the  street  a»  a  matter  of  convenience. 

{EA.  Note.— For  other  caaes.  see  Muntdpal 
Gmporatlons,  Cent  Dig.  U  1500-1513;  Dec. 

2.  HURIOIPAI.    COBFOBATIONS    (|  703*)— UBE 

OF  Stbeetb— Delivery  Waqons. 

The  driver  of  a  delivery  wagon  may  use  any 
part  of  the  stteeti  to  atop  in,  etc.,  necessary  in 
the  performanee  of  his  work. 

[Bd.  Notb-For  Other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  ll!0&-1613;  Dec. 

Dig.  j|  703!^ 

8.  Mdkioipai.  Cobporatiows  (|  702«)— Ubb 
or  STBKXT8— Law  of  tbb  Road. 

Pol.  Code,  S  2931,  providing  that  when  ve- 
bides  meet  each  driver  must  turn  to  the  right 
of  the  center  <tf  the  road,  only  applies  to  vehides 
in  motion,  and  not  to  wagons  stopping  in  the 
street  on  businesa. 

lESA.  Note.— Fbr  other  cases,  see  Mnnidpal 
Corporations,  Dea  Dig.  g  702.*] 

4.  MUNIOZPAL  OOBPOBATIONB  (S  706*)— RBB  IP- 
SA LOQUIXCB  DOOTBUra— AUTOUOBIU  GOIJJ- 
BION. 

Where  an  automobile  In  defendant's  ezclu- 
eive  control  collided  with  plaintiff's  milk  wagon, 
which  was  standing  In  uie  street,  which  was 
clear,  except  as  to  the  wagon  and  automobil& 
and  was  well  Ughted  and  in  good  condition,  and 
the  wiuron  also  carried  a  reflecting  light,  and 
plaintiff  was  using  due  care  and  did  not  know 
ot  the  automobile's  approach  until  the  collision, 
the  res  ipsa  loquitur  doctrine  raises  a  presump- 
tion that  the  collision  was  caused  by  defend- 
ant's negligence  In  handling  the  automobile. 

[EM.  Note.— For  other  caaes,  see  Mnnidpal 
Corporations,  Dec  Dig.  |  706.*] 

6.  MnnoiPAi.  Oobpobationb  (|  706*)— Dutt 
TO  Pboduob— Pabxt  Having  Khowixdue. 
Where  an  automobile,  at  night.  In  a  well- 
lighted  street  48  feet  wide,  ran  Into  a  delivery 
wagon  standing  at  the  curb,  the  drcnmstances 
required  defenonnt  to  produce  evidence  showing 
his  exercise  of  reasonable  care,  under  the  rule 
that  a  party  peculiarly  having  within  his  power 
to  produce  evidence  ahould  be  required  to  do  so. 

[BcL  Note.— T\>f  other  casra,  see  Mnnlcipal 
CorpoiBtiMU^  Dec.  TXg*  i  706.*] 

6.  mnvioipai,  cobpobations  (|  706*)— 
Stbeei's— Couubion  with  Autouobilb. 
Where  a  city  ordinance  prohibits  a  rate  of 
Bpeed  on  a  street  greater  than  8  miles  an  honr. 
and  the  evidence  ^owed  that  defendant  was 
driving  his  automobile  at  the  time  of  a  collision 
at  a  speed  of  between  10  and  16  miles  an  hour, 
when  100  feet  from  the  point  of  odlision,  Uie 


jury  could  infer  that  he  was  exceeding  the  legal 
rate  of  speed,  and  hence  was  guilty  of  negli- 
gence. 

[EA,  Note.— For  otiier  cases,  see  Monidpal 
Corporations,  Dec.  1%.  |  706.*] 

Appeal  from-  Superior  Court,  Alameda 
County;  WUUam  H.  Wast^  JudffB. 

Action  hy  Jos^b  Banhofer  agalnet  Alex- 
ander EI.  Crawford.  From  an  order  grant- 
ing a  motion  oC  nonanlt,  plaintiff  appeals. 
Beveraed. 

M.  W.  Simpson,  for  appellant  Beed,  Black 

&  Reed,  for  respondent 

KERRIGAN,  J.  This  is  an  appeal  by 
plalntlir  from  a  Judgment  of  nonsuit  In  an 
action  for  damages  for  personal  injuries. 

Briefly  the  (acta  disclosed  by  plalDtllTs 
evidence  are  as  follows:  On  February  13, 
1909,  the  plaintiff  was  driving  a  horse  and 
wagon,  delivering  milk  to  customers  in  the 
city  of  Alameda.  He  had  come  to  a  stop 
near  the  sidewalk,  and  was  engaged  In  ponr^ 
Ing  milk  from  a  large  can  on  his  wagon  Into 
another,  when  tbe  defendant  driving  an  au- 
tomobile, collided  Yfith  the  wagon,  and  by 
so  doing  injured  tbe  plaintiff.  The  collision 
occurred  on  Park  street  about  midway  be- 
tween Bag^e  and  Clement  avenues,  and  de- 
fendant at  the  time  was.  proceeding  in  a 
northerly  direction  tov^rd  the  last-named 
avenue.  PlalntUTs  borse  and  wagon  were 
standing  on  the  left  (easQ  aide  the  street 
and  facing  southerly.  On  the  right  side  of 
the  wagon,  attached  to  the  seat,  was  an  or- 
dinary *^llk  wagon  lamp,"  in  good  order, 
wltb  a  reflector,  and  the  lamp  was  burning. 
The  roadway  at  this  point  from  curb  to  cnrb 
Is  48  feet  wide,  and  was  at  the  time  of  the  col- 
lision In  good  condition.  The  accident  occurs 
red  at  8  o'clock  In  tbe  evening,  and  thoie 
waa  at  the  time  a  llgbted,  ordinary  street  arc 
Ugbt  suspended  about  25  or  30  feet  above 
the  middle  of  the  crossing  at  the  comer  of 
Park  street  and  Glem«it  avenue.  On  this 
question  one  of  tbe  witnesses  testified  "there 
was  light  all  around  there,"  and  that  It  was 
light  enoug}t  at  ESagle  avenue  and  Park  street 
for  him  to  Identify  the  defendant  GO  feet 
away.  Plaintiff  teetifled  In  his  own  behalf 
that  he  drove  along  the  right  side  of  Park 
street,  and  did  not  cross  over  to  the  left  side 
until  in  front  of  his  customer's  house,  where 
the  collision  happened.  The  defendant  in- 
stead of  going  to  the  left,  attempted  to  pass 
the  wagon  on  the  right-hand  side,  and  as 
there  was  not  room  enongh  to  do  so  the  col- 
lision ^ued.  The  street  was  clear  at  the" 
time,  there  being  no  vehicles  of  any  kind 
In  the  block,  except  the  two  Involved,  and 
the  defendant  was  operating  and  in  control 
of  his  automobile,  which,  Just  before  the 
collision,  was  running  between  10  and  15 
miles  per  hour.   At  tbe  dose  of  plaintiff's 
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case,  defendant  moved  for  a  nonsnit,  npon 
the  ground  that  plaintiff  had  failed  to  prove 
negllgenoe  on  the  part  of  the  defendant.  The 
motion  was  granted,  and  final  Judgment  "waa 
entered,  and  to  this  order  and  ruling  the 
plaintiff  duly  excepted. 

[1-3]  Prellmlnarilr  it  may  be  well  to  state: 
(1)  That  the  driver  of  a  vehicle  should  pro- 
ceed carefully  and  be  on  the  alert,  lest  he 
collide  with  others.  Scott  t.  San  Bernar- 
dino Valley,  etc.,  152  Gal.  610,  %  Pac.  677; 
Wlstrom  V.  Redllck  Bros.,  Inc.,  6  Cal.  App. 
671.  92  Pac.  1018.  (2)  That  the  left  side  of 
a  street  may  be  used  by  a  truck  to  discharge 
its  load,  by  a  coach,  buggy,  or  automobile 
to  allow  passengers  to  alight,  or  as  a  matter 
of  convenience  a  funeral  may  be  formed  on 
that  side  of  the  street  So  the  driver  of  a 
delivery  wagon  may  use  any  portion  of  the 
street  necessary  for  him  In  the  performance 
of  his  business  or  employment.  The  law  of 
the  state,  as  declared  in  section  2931  of  the 
Political  Code,  applies  to  moving  vehicles,  and 
necessarily  has  no  application  to  a  case  like 
the  present,  where  the  driver  was  delivering 
milk  to  a  customer  who  resided  on  the  left 
side  of  the  street 

[4]  Plaintiff  contends  that  the  accident  was 
the  direct  result  of  defendant's  negligence, 
and  he  relies  chiefly  upon  the  doctrine  of 
res  ipsa  loquitur  to  make  out  his  case.  The 
rule  thus  invoked  is  laid  dow^i  in  the  case 
of  Judson  v.  Giant  Powder  Co.,  107  CaL 
548,  40  Pac.  1020,  29  L.  R.  A.  718.  48  Am. 
St.  Rep.  146,  and  a  number  of  other  Califor- 
nia cases  as  follows:  "When  the  thing  which 
causes  the  accident  is  shown  to  be  under  the 
management  and  control  of  the  defendant, 
and  the  accident  la  such  as  in  the  ordinary 
course  of  things  does  not  happen  If  those 
who  have  such  management  and  control  use 
proper  care.  If  affords  reasonable  evidence. 
In  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  the  want  of 
ordinary  care  by  the  def  aidant."  Under  such 
circumstances,  proof  of  the  happening  of  the 
event  raises  a  presnmptlon  of  the  defend- 
ant's n^ligence^  and  casts  upon  the  defend- 
ant the  burden  of  showing  that  ordinary  care 
was  eurdsed.  We  think  the  case  at  bar 
satisfies  every  element  of  this  doctrine  and 
comet  within  the  rule.  The  automobile  was 
In  the  exclusive  contnd  and  under  the  man- 
agemoit  of  the  deftodant;  and  automobilee 
when  properly  managed  do  not;  In  the  ordi- 
nary course  of  things,  collide  with  standing 
wagons.  It  la  unlike  the  ease  of  a  run- 
away hors^  In  charge  or  not  of  his  drlT- 
«r,  causing  Injury,  for  in  sudi  a  case  it  is 
as  reasonable  to  Infer  that  it  fraa  tiie  neg- 
ligence of  a  stranger  as  to  aaaume  It  was 
that  ct  the  driver  which  caused  the  horse  to 
run  away.  In  cases  of  that  kind,  the  rule 
falls,  and  the  doctrine  r«a  ipsa  loquitur  can- 
not be  Invoked.  Rove  t.  Such.  134  Cal.  B7S, 
86  Pac.  862,  67  Pac  760^  and  cases  dted. 


In  Rowe  T.  Such  the  court  held  that  no 
presumption  of  n^llgence  arose  from  the 
mere  fact  that  the  horse  ran  away.  There, 
when  the  driver  was  first  seen,  he  was  "In 
the  air"  and  falling  from  his  seat  to  the 
ground.  The  conrt  said  that  wheth^  he 
lost  control  of  his  horse  throng  negligence 
was  not  shown,  and  that  whatever  caused 
the  runaway  was  a  matter  of  speculation, 
pure  and  simple,  and  It  was  as  fair  to  pre- 
sume that  the  cause  was  unavoidable  as  that 
it  was  fault  of  the  driver.  Tbe  court  then 
quotes  from  the  case  of  Button  t.  Prink,  51 
Conn.  842,  00  Am.  Rep.  24,  as  follows:  "A 
man  driving  furiously  along  the  street  nma 
into  my  carriage  and  breaks  it  Here  the  act 
Indicates  negligence  on  the  part  of  the  driv- 
er. Again,  the  defendant's  horse  is  running 
furiously  along  the  street,  dragging  the 
shafts  of  a  carriage  afto:  htm,  and  rune 
against  and  breaks  my  carriage.  This  in- 
dlcatee  accident  only,  and  not  negligence." 

[S]  In  the  present  case  we  cannot  reason- 
ably attribute  the  accident  to  the  careless- 
ness of  a  third  person.  The  circumstances 
are  more  like  the  supposed  case  in  Bntton  t. 
Frlnk,  supra,  for  the  defendant  was  driving 
his  motor  car  at  from  10  to  15  miles  an  hour 
along  the  street,  and  he  ran  into  the  plaintiff's 
wagon,  which  was  at  a  standstill.  As  In  the 
supposed  case,  the  act  of  the  defendant.  In 
Itself  unexplained,  indicates  negligence  on 
his  part  As  already  Indicated,  the  record 
shows  that  the  roadway  was  In  good  condi- 
tion ;  there  were  no  other  vehicles  In  the 
block;  the  horse  and  wagon  were  standing 
where  the  plaintiff  had  a  right  to  halt  them. 
Moreover,  the  plaintiff  was  unaware  of  the 
approach  of  the  automobile  until  the  collision 
occurred.  There  was  no  want  of  care  on  tbe 
part  of  the  plaintiff,  and  It  would  seem  that 
the  accld^t  must  have  resulted  from  the 
negligence  of  tbe  defendant  aiid  not  from 
that  of  some  third  party.  We  thtfefore 
think  that  this  is  a  case  for  the  application 
of  the  rule  res  ipsa  loquitur,  and  also  of  the 
principal  that  he  who  has  peculiarly  within 
his  power  the  means  of  producing  evidence 
of  reasonable  care  shall  be  required  to  do  so. 

In  Morris  v.  Strobe  &  WUken  Co.,  61  Hun, 
1,  30  N.  Y.  Supp.  S71,  tbe  court's  ruling  ts 
thus  stated:  "The  mere  falling  of  a  sign- 
board from  defendant's  building  Into  the 
street  Is  evidence  of  n^llgence;  the  maxim 
res  ipsa  loquitur  being  applicable  In  such 
case.**  The  court  rtferred  to  several  English 
cases,  and,  among  others,  to  tbe  case  of 
Byrne  t.  Boadle,  2  Hurl.  &  O.  722,  where  the 
facts  disclosed  an  Injury  caused  by  the  fall- 
ing of  a  bairrd  Into  a  h^way  from  tbe  win- 
dow of  a  Bhoip;  and  in  discussing  tbe  ques- 
tion of  the  proprietor's  llablUtr  Pollock,  GL 
said:  "ThMS  are  many  acddoits  firom 
which  no  preanmptkm  of  natflgeDoe  can 
arise,  but  this  Is  not  true  In  all  cmbb.  It 
Is  the  duty  of  persons  who  keep  burals  in  a 
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wareboiue  to  take  c»re  tbat  they  do  not  roll 
out ;  and  I  think  that  snch  a  caae  -would  be- 
7(Hid  all  dotibt  afford  prima  fade  erldoioe  of 
negligence.  A  barrel  could  not  roll  ont  of  a 
warehotue  without  some  n^llgence.  So,  tn 
building  or  r^irlng  a  bouse.  If  a  person 
passing  along  the  road  la  Injured  by  eome- 
tblng  fslllng  upon  him,  I  think  the  accident 
would  be  prima  facie  evidence  of  negligence." 

In  Howser  t.  Cumberland  ft  P.  K.  Co.,  80 
Md.  146,  30  AU.  906,  27  I*  B.  A.  154,  45  Am. 
St  Rep.  332,  the  plaintiff  was  walking  along 
a  pathway  outside  the  defendant's  right  of 
way,  and  was  stmdc  by  cross-ties  that  fell 
from  a  moving  train.  In  Houston  t.  Brush, 
66  Tt  340,  29  Atl.  880,  the  plaintiff,  whUe 
driving  along  under  defendant's  elevated  rail- 
way, was  stmck  and  Injured  by  an  Iron 
plat^  which  fell  tiom  the  structure.  In 
Dlxoa  T.  Pinna,  98  Cal.  888,  S3  Fac.  268»  SO 
L.  H.  A.  608,  85  Am.  St  Bep.  180^  and  In 
Knott  T.  McGUTray,  124  Cal.  129.  56  Pac.  789, 
the  plaintlfla,  while  proceeding  along  public 
sidewalks,  vraa  hurt  by  falling  minllea.  In 
each  of  these  caaes  the  doctrine  under  dis- 
cussion was  ■ncceasfnlly  invoked. 

In  the  case  of  Chicago  Union  Traction  Co. 
T.  Oleee.  229  lU.  26(K  82  N.  a  232,  it  was 
held  (as  correctly  stated  in  the  syllabus)  as 
follows:  "An  bjnry  caoaed  by  a  street  car 
leaving  tbe  track  and  striking  a  wagon  in 
which  plaintiff  was  riding  la  within  the  max- 
im res  ipsa  loquitur,  and  proof  of  the  Injury 
will  Justify  a  recovery,  unless  the  def^dant 
shows  that  It  was  not  at  fault"  Comment- 
ing on  the  facts,  and  after  quoting  the  max- 
im, tbe  court  In  Its  opinion  said:  "All  of  the 
elements  of  the  accident  were  within  the 
complete  control  of  appellant  and  the  result 
is  so  far  out  of  the  usual  course  of  things 
that  there  is  no  fair  Inference  that  It  could 
have  been  produced  by  any  other  cause  than 
negligence."  See,  also,  Oiico  Bridge  Co.  v. 
Sacramento,  123  Cal.  488,  66  Pac.  780. 

[I]  Passing  to  another  point,  it  Is  tacitly 
conceded,  and  indeed  it  mast  be,  ttiat  or- 
dinance No.  406  of  the  city  of  Alameda  pro- 
hibits a  rate  of  speed  on  Park  street  greater 
than  8  miles  an  hour.  The  evidence  shows 
that  at  a  point  100  or  ISO  feet  from  the  place 
of  the  collision  the  defendant  was  driving 
his  automobile  at  a  speed  of  between  10  and 
15  miles  an  hour — not  an  excessive  speed,  but 
greater  than  that  allowed  by  the  local  or- 
dinance— and  we  think  this  drcamstance  is 
one  from  which  the  Jury  might  reasonably 
bare  inferred  that  at  or  Immediately  prior 
to  the  collision  the  defendant  was  exceeding 
the  legal  rate  of  speed  (Olsen  t.  Levy,  8 
CaL  Ak).  487,  97  Fac  7^,  and  hence  most 
be  presumed  to  be  guilty  of  negligenceu 

The  Judgment  la  reversed. 

We  concnr:   LENNON.  P.  J.;  HALL,  J. 


PEOPLE  T.  BAMERIZ.   (Or.  146.) 
(District  Goort  of  Appeal,  Thifd  Dlstrlet,  Cal- 
ifornia. Aug.  1,  1911.) 
CuinnAz.  luw  1182*)— Appeal— Afpiab- 
AifCK  roB  AoousED— raixct  or  Nonap- 

FBARAnCE. 

The  appellate  court  is  not  bound  to  March 
the  transcript  for  errors  in  the  court's  rulings, 
where  accused  does  not  appear  by  counsel. 

[Ed.  Note.— For  other  caaea.  see  Criminal 
lAw.  Gent  Dig.  «  SSOi  8206;  Dec  Dig.  1 
1182.*] 

Appeal  from  Boperior  Court,  San  Joaqnln 
County;  J.  A.  Plummer,  Judge. 

Frank  Ramerla  waa  convicted  of  atstutory 
rape^  and  from  an  order  denying  a  new  trial* 
he  appeals.  Affirmed. 

Charles  LMcht,  tor  appellant  U.  8.  W^b, 
Atty.  Qen.,  and  J.  Obarlea  Jonea,  tm  the  Peo* 
pie. 

GHIPMAN,  P.  J.  Defendant  was  accused 
by  Information  of  tbe  crime  of  rape  upon  a 
female  under  the  age  of  16  years,  was  found 
guilty  and  sentenced  to  Imprisonment  for  the 
term  of  25  years.  Defendant  moved  for  a 
new  trial,  which  being  denied,  he  appealed 
from  the  order.  There  is  no  appearance  here 
on  behalf  of  defendant,  and  the  case  Is  prob- 
ably before  us  by  operation  of  tbe  statute 
then  in  force,  wbldi  automatically  brought 
the  record  up. 

We  do  not  understand  that  any  duty  is 
placed  upon  the  court  to  search  the  tran- 
script for  possible  errors,  where  the  defend- 
ant falls  to  make  an  appearance  by  counsel. 
On  the  contrary,  we  feel  at  liberty  to  affirm 
the  Judgment  and  order  without  an  examina- 
tion of  the  testimony  or  rulings  of  the  court 
In  the  present  case,  however,  we  have  read 
the  testimony  and  noted  the  rulings  of  the 
court  during  the  progress  of  the  trial,  and 
have  also  examined  the  instructions  given 
to  the  Jury.  The  defendant  appears  to  have 
had  a  fair  trial,  the  Jury  were  fully  and  cor- 
rectly Instructed  as  to  the  law,  and  the  evl* 
dence  was  sufficient  to  Justify  the  verdict 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


PBOPLS)  T.  O'DONNELL  (Cr.  151.) 

(DUtrlct  Oonrt  of  Appeal,  Third  District  Cal- 
ifornia.  July  31,  1911.) 

1.  BUBOUBT  a  41*)— BfVIDBNOB. 

Bvidoice  mU  to  warrant  a  oonvlctloB  of 
bui^lary  in  the  second  d^ree. 

[Bd.  Note.— For  other  caso^  see  Bui«laiy, 
Dec.  Dig.  I  41.*3 

2.  BuaotAKT     (I  46*>— iRaTBVOTXOlia—BTf- 
DBNOE. 

Bvldenoe  ^t  on  the  same  afternoon  that  a 
buri^ary  waa  committed  defendant  left  with  the 

IK^rietor  of  a  saloon  certain  articles,  Inelnding 
a  door  key  and  a  gold  dollar,  the  key  aad  dollar 
being  part  of  the  property  taken  from  the  riul- 
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denctt  burgUilxed,  waa  a  nifficient  predicate  for 
an  itiBtructiai  on  raceBt  powesilon  of  stolen 
property. 

[Ed.  Note.— For  other  casea,  aae  Bori^ary, 
Dec.  nig.  I  46.*] 

Appeal  from 'Superior  Oourt,  Butter  Oonn- 
ty;   K.  S.  Mahon,  Judga 

Tbomaa  O'DonDell  was  conTlcted  of  bur- 
glary in  ttie  aecond  degree,  and  be  appeals. 
AiBrmed. 

A.  H.  Hewitt,  for  appellant.  Attorney 
Oenraal  Webb  and  J.  Cbarlea  Jonea,  for  the 
Peopil& 

BURNETT,  J.  [1]  Tlila  case  may  be  dis- 
posed of  with  scant  comment  The  appellant 
was  convicted  of  burglary  in  the  second  de- 
gree, and  In  tlie  recital  of  the  evidence  we 
may  follow  snbstantially  the  o[>enlng  state- 
ment to  the  Jury,  made  by  Mr.  SchlUlg,  the 
dfatrlct  attorney  of  Sutter  county:  On  the 
19tti  day  of  September.  1910,  the  reaidoice  of 
one  Henry  Tan  Tiger,  of  Ynba  City,  waa  en- 
tered and  burglarized.  *The  defendant  bad 
been  employed  on  the  premises  in  an  almond 
orchard  for  ten  days  or  two  weeks,  and  he 
was  familiar  with  the  snrroondlngs  and  knew 
that  the  members  of  the  Van  Tiger  family 
were  engaged  in  hulling  almonds  in  the  orch- 
*  ard  and  back  of  the  bam.  He  quit  his  em- 
ployment and  was  paid  off  on  Saturday  even- 
ing, the  17th  of  September,  and  on  the  after- 
noon of  the  19th  he  was  seen  going  towards 
the  Van  Tiger  residence  only  a  short  distance 
away ;  about  a  half  hour  later  he  was  seen 
returning.  The  same  afternoon  he  went  into 
a  saloon  In  Marysville  and  left  with  the  pro- 
prietor some  articles,  including  an  ordinary 
door  key,  and  also  exhibited  to  the  latter  a 
gold  dollar.  Such  key  and  a  gold  dollar  were 
a  part  of  the  property  taken  from  said  resi- 
dence. After  his  arrest  the  appellant  declar- 
ed that  he  had  do  gold  dollar  In  Ms  posses- 
sion while  be  waa  in  that  part  of  the  country, 
or  at  any  other  time.  He  also  dented  that  be 
was  In  the  neighborhood  on  the  18th  or  19th  of 
September,  stating  that  he  left  Marysvllle  and 
went  to  Sacramento  on  the  17tb,  and  remain- 
ed  there  until  the  next  Saturday,  the  24th. 
The  foregoing  circumstances  justify,  we 
think,  a  rational  Inference  that  appellant 
committed  the  crime  charged.  People  t. 
Smith.  79  Cal.  S54, 21  Pac;  952 ;  People  t.  Uole, 
141  Gal.  88, 74  Pac  547.  We  can  see  no  merit 
in  the  contention  that  the  court  should  have 
aostained  the  objection  made  to  the  evidence 
of  appellant's  statement  to  the  district  attoi^ 
ney.  In  the  flnt  plac^  it  was  not  a  confes- 
slcm,  and  besides  it  was  clearly  shown  to  have 
been  made  freely  and  voluntarily. 

[21  The  only  oQia  point  suggested  by  ap- 
p^ant  Is  that,  by  reason  of  the  entire  want 
of  evidence  as  to  the  poeseSBlon  on  his  part 
of  any  of  the  atolen  property,  the  court  erred 
In  giving  the  iaatmction  upon  that  subject 


It  is  to  be  observed  tha^  tlie  court  guardedly 
refrhlned  frmn  Invadli^  the  province  of  tlra 
jury,  advising  th«n  that  they  might  consider 
as  a  drcumatance,  if  unexplained,  tending  to 
prove  guilt,  the  possession  of  the  stolen  arop- 
erty  by  the  defendant  recently  after  the  al- 
leged commission  of  the  offense,  "if  you  find 
any  such  property  to  have  been  in  his  posses* 
slon."  The  possession  of  the  gold  dollar,  un- 
dw  the  dreumstances  narrated  by  the  wit- 
nesses, was  a  sufficient  predicate  for  this  in- 
struction. The  scarcity  of  the  coin  and  the 
denial  of  Its  possession  by  defendant  author^ 
ixed  the  Inference  that  it  was  a  part  of  the 
stolen  property. 

We  find  no  error  in  the  record,  and  the 
judgment  and  order  denying  the  moUon  for  a 
new  trial  are  affirmed. 

We  concur:  GHIPUAN,  F.  J.;  HABT,  J. 


BABTLBTT  SPRINGS  CO.  v.  STANDARD 

BOX  CO.    (Civ.  816.) 

(District  Court  of  Appeal.  First  District,  Oal- 
ifomla.   July  2S,  19U.) 

Contracts  (|  10*)— Ooitstbuctxor— Hutuai.- 

ITT. 

A  contract,  by  which  defendant  agreed  to 
sell  and  plaintiff  agreed  to  purchase  certain 
kinds  of  wooden  boxes  to  the  extent  at  plain- 
tiff's demand  tiierefor  during  the  SQceeediug 
year,  was  not  lacking  in  matnality:  plaintiff 
being  bound  thereby  to  purchase  his  require- 
ments for  the  year  irom  defendant,  and  defend- 
ant being  bound  to  sell  npon  plaintilTB  demand. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i}  21-40;  Dec  Dig.  i  10.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tbos.  H.  Oraham, 

Judge. 

Action  by  the  Bartlett  Springs  Company 
against  the  Standard  Box  Company.  From 
an  order  denying  a  motion  for  a  new  trial 
upon  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

P.  L.  Benjamin,  for  appellant  Frank  V. 
Bell,  for  respondent 

EERRIOAN,  J.  This  is  an  action  for  dam- 
ages for  breach  of  contract  Plaintiff  re- 
covered judgment  In  the  amount  demanded. 
A  motion  for  a  new  trial  was  made  by  the 
defendant,  which  was  denied,  and  It  la  from 
the  ordw  doiylng  such  motion  that  this  ap- 
peal Is  taken. 

On  Mardti  5, 1906,  the  parties  to  this  action 
entered  into  an  agreement,  hf  tbe  terms  of 
which  the  defendant  was  to  sell  and  the 
plaintiff  was  to  purdiase  certain  kinds  of 
wooden  boxes  to  the  entire  extent  of  piaHa- 
tiff's  demand  for  the  period  of  one  year  from 
the  date  of  the  contract  The  market  inlee 
of  boxes  increased,  and  the  defeaidant  only 
partially  performed  its  part  of  the  contract 
filling  but  one  comparatively  small  order,  to 
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wit,  aa  ordw  tor  1,OOP  boxes.  Tlie  plain- 
tiff pnrcliaBed  elBCiwlimre  twxes  as  It  needed 
them  during  the  period  covered  Iry  the  con- 
tract, and  In  due  time  brought  this  action 
to  recoTer  firom  the  defendant  the  dlfferoice 
between  the  contract  price  and  the  Increased 
price  vhidti  It  was  compelled  to  pay  tox  soch 
boxes.  X>^ndaiit  contends  that  the  plaintiff 
under  the  contract  was  not  bonnd  in  any 
way  to  take  boxes  from  the  defendant  dur- 
ing the  year  moitloned  In  the  contract,  and 
that  the  latter  could  not  have  required  the 
plaintiff  to  do  so,  and  that  therefore  the 
agreement  was  lacking  In  mutnalltyf  and  was 
void. 

We  cannot  agree  with  this  view.  By  the 
agreement  the  defendant  was  to  furnish  and 
the  plaintiff  was  to  take  all  the  boxes  that 
it  would  need  In  its  business  during  the  time 
etated.  Both  parties  were  bound  by  the  con- 
tract, and  if  the  plaintiff  had  failed  to  carry 
out  Its  obligations  thereunder  and  had  pur- 
chased etoewhere  the  boxes  needed  byltln  Its 
bnsdnees  fbr  the  year  designated,  It  would  have 
been  liable  to  the  defendant  for  any  damages 
Bostalnedl^  the  latter.  The  authorities  amply 
sustain  this  position.   In  Nat  Pamace  Go. 

Keystone  Hfg.  Co.,  110  111.  427,  the  court 
iitid  that  a  contract,  whereby  a  manufactur- 
er of  pig  iron  was  to  sell,  and  a  user  of  that 
wrticle  was  to  purchase,  all  of  cwtain  iron 
that  It  might  need  in  Ite  business  during  a 
specified  season,  was  a  valid  contract,  ob- 
serving: "It  cannot  be  said  that  antellee 
was  not  bound  by  tlie  contract  It  had  no 
right  to  purcluise  Iron  tHaewhexe  for  use  In 
Its  business.  If  it  had  done  so,  appellant 
might  have  maintained  an  action  for  a  breach 
of  the  contract  It  was  Iwund  by  the  con- 
tract to  take  of  appellant,  at  the  prices  nam- 
ed. Its  entire  supply  of  Iron  for  the  year; 
that  Is,  such  quantl^  of  iron,  in  view  of  the 
situation  and  business  of  appellee,  as  was 
reasonably  required  and  necessary  In  Its 
manufacturing  bn^nesa  A  foundry  may  pur- 
chase Its  supply  of  coal  for  the  season  of  the 
coal  dealer.  A  hotel  may  do  the  same. 
•  •  ♦  Such  contracts  are  not  uncommon, 
and  we  have  never  understood  that  they 
were  void."  See  Hercules  Coal  &  M.  Co.  v. 
Central  Investment  Co.,  98  111.  App.  427.  In 
the  CHse  of  Dalley  Co.  v.  Clark  Can  Co., 
128  Mich.  591,  87  N.  W.  761,  there  were  an 
offer  and  acceptance  in  writtog,  by  the  terms 
ot  which  the  plaintiff,  who  was  in  the  can- 
ning business,  was  to  purchase  from  defend* 
ant  the  tin  cases  which  it  might  need  In  Its 
business  for  a  specified  period.  This  was 
held  not  to  be  a  mere  option,  but  a  valid 
contract  binding  both  parties.  There,  as  here, 
the  plaintiff  could  not  go  outside  to  buy  with- 
out violating  the  contract  and  the  defend- 
ant could  not  without  doing  likewise,  refuse 
plaintiff's  demands.  In  the  cases  relied  on 
by  the  defendant  the  promisees  were  not 
obligated  to  purchase,  nor  bonnd  In  any  way 
by  the  terms  of  the  contracts.  In  Hoffman 
V.  MaffloU,  IM  Wis.  630,  80  N.  W.  1032,  47 


U  R.  A.  427,  it  waa  held  by  a  divided  court 
that  an  accepted  offer  to  furnish  crushed 
rock  and  curbing  at  certain  prices  in  hudi 
quantities  as  the  defmdant  might  detire  did 
not  constitute  an  mforceable  contract  There 
the  promisee  "cmfessedly  was  not  obligated," 
so  the  court  said,  "to  take  •  •  •  under 
the  contract  all  the  stone  to  complete  his 
contract  but  only  such  quantities  as  he 
might'  deslrfe"  The  leaaonlng  In  that  case 
suppOTta  the  case  at  bar.  In  McGaw  Mfg. 
Co.  V.  Fdder,  115  Oa.  408^  41  B.  B.  064,  the 
deftendant  accepted  an  offer  by  the  plaintiff 
to  furnish  the  defoidant  at  specified  prices, 
all  the  boxes  of  a  certain  character  the  de- 
fendant might  want  for  the  period  of  one 
year.  The  court  making  Its  decision  turn  on 
the  word  "want"  nld  tliat  the  defoidant 
had  not  agreed  to  purchase  a  single  box; 
that  it  bad  not  agreed  "to  loant  any  boxes." 
Accordingly  the  agreement  was  h61d  Inoper- 
ative as  a  valid  end  binding  contract  This 
case,  we  think.  Is  authority  against  the  de- 
fendant for  later  on  In  the  oi^nlon  the  court, 
in  discoBsing  the  refusal  of  the  trial  court 
to  allow  the  defoidant  to  amend  Its  pl^  by 
setting  up  an  oral  contemporaneous  agree- 
ment whereby  the  plaintiff  agreed  to  fomlsh 
the  defwdant  and  tlie  defoidant  agreed  to 
buy  all  the  boxes  necessary  to  pa<&  the  output 
of  the  factory  of  the  defoidant  for  the  time 
specified,  held  (citing  cases)  tbat  this  agree- 
ment constitoted  a  valid  contract  which 
could  be  oiforced  bj  either  parly,  and  that 
the  proposed  amendment  should  have  been 
allowed.  So  In  Bailey  et  al.  v.  Anstrian,  19 
Mtam.  536  (Gil.  466).  the  plaintiffs  were  to 
purchase  and  the  defendant  was  to  sell  all 
the  pig  Iron  which  the  plaintiflb  might  want 
In  their  business  at  given  prices  for  the  time 
specified;  but  says  the  court  In  holding  the 
contract  nudum  pactum,  "they  (the  plain- 
tiffs) did  not  engage  to  leant  any  quantity 
whatever,"  or  "of  course  to  purchase  any 
iron  of  defendant"  This  case  Is  not  only 
different  from  the  case  at  bar  In  its  facts, 
but  It  Is  practically  overruled  by  Ames- 
Brooks  Co.  V.  Mtmi  Ins.  C!o.,  83  Minn.  346, 
350.  86  N.  W.  344.    See  note,  9  Cyc.  3,'^0. 

The  effect  oT  the  cases  on  the  point  being 
discussed  la  correctly  and  well  stated  in  9 
Cyc.  327.  as  follows:  "There  are  many  cases 
in  which,  although  the  offer  is  deflnlte 
enough,  yet  the  acceptor,  by  merely  accept- 
ing, has  really  himself  promised  nothing  in 
return,  has  not  made  himself  liable  for  any- 
thing, so  that  altbough  one  la  bonnd,  the 
other  is  not,  and  the  engagement  lacks  what 
Is  called  mutuality.  In  such  a  case  there 
Is  not  an  enforceable  agreement  The  moat 
frequent  example  of  this  Is  when  one  offers 
to  supply  another  with  such  goods  of  a  certain 
kind  aa  he  may  choose  to  order  or  may  'wish' 
during  a  certain  time,  and  the  other  accepts 
the  offer.  Here  there  is  no  consideration  for 
the  promise  or  offer,  for  the  promisee  has  not 
bound  himself  to  anything,  and  has  Incurred 
no  legal  liability  at  alL  The  correct  view  ot 
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fliecaw&i  VuLt  tfien  lino  agreement  Undlng 
on  tiie  promisor,  bat  ilmply  an  offer  on  tale 
part,  which  may  be  accepted  by  giving  an  or- 
der until  ancli  time  as'  It  la  actually,  with- 
drawn or  expires  hy  limitation  of  time. 
Where,  however,  the  acceptance  does  real- 
ly Impose  any  obligation  on  the  acceptor, 
then  a  eonrtderatlon  Is  present  and  a  bind- 
ing contract  results;  and  this  Is  so  wherever 
the  acceptor's  freedom  of  action  Is  In  any 
way  limited.  It  is  not  limited  at  all  where 
he  slnu)ly  assents  to  the  seller's  offer  to  sell 
aU  the  goods  he  may  order  or  'desire*  dur^ 
Ing  a  certain  tlme»  for  he  has  not  promised 
to  ordor,  nor  Is  he  boand  to  do  so;  but  it  is 
limited  where  the  offer  is  to  supply  him  with 
all  the  goods  of  a  particular  kind  which  be 
may  'require^  or  which  he  may  need  during 
a  certain  time,  for  here,  although  It  may  be 
that  he  wilt  neither  need  nor  require  any,  yet 
If  he  does  he  has  bound  himself  to  bay  them 
from  the  propoeer,  and  has  bence  parted  with 
his  right  to  buy  them  from  whom  he  pleases." 

The  defendant  also  contends  that  the  con- 
tract was  void  because  too  Indefinite;  that 
the  plaintiff  was  not  ready,  able,  and  wllllns 
to  perform  Its  part  of  the  contract;  that  the 
plaintiff  failed  to  prove  any  damages.  We 
have  examined  each  of  these  points,  together 
with  the  one  that  the  defradant  was  released 
from  liability  because  It  was  impossible  to 
perform  the  contract,  and  conclude  that 
neither  of  th^i  has  any  merit  Considering 
briefly  the  last-mentioned  point  (which  Is  as 
meritorious  as  the  others).  It  Is  sufficient  to 
say  that  the  defendant  did  not  set  up  in  his 
answer  that  the  contract  was  Impossible  of 
performance.  This  was  not  an  Issue  in  the 
case,  either  according  to  the  pleadings  or  the 
theory  on  which  It  was  tried.  There  was  no 
finding  on  this  subject  nor  does  the  defend- 
ant ennmerate  this  as  one  of  the  particulars 
wherein  the  evidence  Is  Insnfflelent  to  Justify 
the  decision.  It  is  also  apparent  from  the 
record  that  this  contention  of  the  defendant 
Is  groundless.  Inasmuch  as  plaintiff  was  able 
to  and  did  get- the  boxes  as  It  needed  them. 

The  order  appealed  from  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  HALU  J. 


JULES  LBTVT  ft  BRO.     A.  MADTZ  ft  CO. 

(Civ.  812.) 

(District  Court  of  Appeal,  Eltst  District,  Cal- 
ifornia.   Inly  26,  1011.) 

1.  Appbal  and  Bsbob  (i  981*)*  Statement 

or  Facts— Findings— Rbview. 

In  the  absence  of  a  statement  of  the  case, 
the  findings  of  the  trial  court  are  conclusive 
as  to  the  facts  found,  snd.  If  the  coQclnsions 
deduced  therefrom  necessarily  follow  as  a  mat- 
ter of  law,  the  Judgment  must  be  upheld. 

TBd.  Note.— For  other  cases,  see  Avpeal  and 
gror^  Cent  Dig.  ||  SIGZ-Sm;  Deo.  Dig.  | 


2.  Sales  (§  1*0— Gontuot— CEiTAnrrT— Dn- 

IQNATION  OI-  FbICK. 

Under  Civ.  Code,  8  1727,  providing  that  » 
contractrof  sale  must  be  certain  as  to  the  thing 
sold  and  designate  the  price  to  be  paid  therefor, 
an  executory  contract  of  sale,  if  uncertain  Bod 
incapable  of  being  made  certain  as  to  the 
price,  is  insufficient  to  anstain  aa  action  for 
damages  by  either  party. 

[Ed.  Note.— For  other  easea,  see  Sales,  Cent 
Dig.  H  1,  8-5;  Dec  DigTTt*] 

8.  Sales  (8  78*>-CoHTBACT^^mMS— Pbici- 
Failube  to  Fix. 

In  general,  where  no  price  is  fixed  In  a 
contract  for  the  sale  of  a  commodity,  the  law 
on  delivery  and  acceptance  of  the  Oting  loM 
implies  an  agreement  to  pay  the  retwaabk 
value  of  the  gooda 

[Ed.  Note.— For  other  cases,  see  SsIm.  Qat, 
Dig.  i  206;   Dec.  Dig.  |  Ts!*]      ^  ^ 

4.  Sales  ({  1*)—Contbact— Teems— Peici. 

Where  the  price  of  a  commodity  called  fot 
by  a  contract  A  sale,  but  not  deUveted,  m  tt 
be  subsequently  ascertained  bj  the  valuation  ^ 
others,  or  by  agreement  of  the  parties,  the  con- 
tract is  Incomplete  and  unenforceable  nndl  tha 
price  la  so  fixed  and  agreed  on, 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1,       ;  Dec  Dig.  f  1.*] 

6.  Contracts  (|  IB*)— Aflsmrr-Mnaino  oi 

Minds. 

The  due  execution  of  a  contract  leqnirM 
the  assent  of  at  least  two  minds  to  eadh  ud 
all  of  the  essentials  of  the  agreement 

[Bd.  Note.— For  other  cases,  see  Gmtneta 
Cent.  Dig.  H  61-66;  Dec  £5-  I  18.*] 

6.  Sales  tt   1»)— Ooswact— Itanira  or 
Minds— fnaMS. 

Defendant  agreed  to  purchase  fn>m  a  finn, 
to  the  business  of  which  plaintiff  succeeded, 
merchandise  to  the  minimum  amount  of  ^Ow 
a  year  for  five  years,  begitming  August  1,  mU 
and  on  failure  so  to  do  to  pay  the  firm,  at  tk 
end  of  each  yearly  period,  25  per  cent  of  the 
difference  between  the  value  of  the  goods  tc- 
tually  purchased  in  any  one  year  and  HOOOl 
Ihe  pricea  to  be  paid  for  the  goods  to  be  p^^ 
chased  and  the  terms  and  conditions  on  vMch 
the  sales  were  to  be  made  were  not  specified, 
but  were  to  be  ascertained  and  fixed  from  time 
^}°^\  future  agreement  of  the  parties. 
aeia,  that  there  was  no  sufficient  SMeting  of 
minds  as  to  the  price  of  the  goods  to  be  pDF> 
chased,  or  the  terms  on  which  they  were  to 
be  sold,  so  as  to  entitle  vlaintifT  to  Kcover 
damages  for  defendant's  fiillare  to  purchast 
the  required  amount. 

[Ed.  Note.-For  other  casee,  see  Sales,  Cent 
Dig.  H  1,  8-» ;  Dec  Dig.  |  I.*] 

Appeal  from  Saperlor  Court  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Jules  Levy  ft  Bro.  against  A 
Mauts  ft  Go.  Judgment  for  dtfendant;  and 
plaintiff  appeals.  Affirmed. 

Lloyd  8.  Ackerman,  for  appellant.  Dlnkel- 
sptol  ft  Schlesinger  and  Bert  Sdileslnger,  fot 
reqiondent 

LENNON,  P.  J.  !rhls  action  was  brought 
by  the  corporation  plaintiff  to  recover  the 
sum  of  $328.93  as  damages  against  the  corpo- 
ration defendant,  for  the  breach  of  a  contract, 
wherein  the  defendant  agreed  to  purdiast 
from  Jules  Levy  and  Max  Levy,  copartnery 
doing  business  under  the  firm  name  of  Jules 
E«vy  ft  Bro.,  and  their  successors  or  aflBlfO% 
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goods  and  menliaiidlie  neb  ai  Jntao  Levy  ft 

Bradealtln  to  tbenalnlmnmamoimtotfliooo 
a  year,  yearly,  for  a  potlod  of  five  years  be* 
ginning  Auguat  1, 1905.  It  was  fnrtlier  stlp- 
Qlated  In  the  contract  sued  on  that  U  the  de- 
fendant fbUed  in  any  of  the  yearly  periods 
«peeifled  thttein,  bei^nnlng  with  Auguat  1st 
of  any  one  year  and  ending  July  Slat  of  the 
next  year,  to  pnrdiBse  from  Jules  Levy  A 
Bro.  men^andlse  to  the  full  amotint  of  $4,000 
the  d^endant  was  to  pay  to  them,  at  the  end 
of  anch  yearly  periods,  25  per  cent  of  the 
difference  between  the  yalue  of  the  goods 
actnally  purchased  in  any  one  year  and  the 
sum  of  $4,000. 

The  copartnerBhlp  of  Jules  L«Ty  ft  Bro., 
Its  snccessns  and  assign  by  the  further 
terms  of  the  contract^  were  obligated  to  s^ 
to  the  defendant,  for  cash  or  such  terms  as 
might  be  from  time  to  time  BgeeeA  to  by  the 
parUee  to  the  contract,  merchandise  each  as 
the  defendant  was  then  dealing  in  to  the 
amount  of  $4,000  a  year,  beginning  August  1, 
1906,  for  so  long  a  time  as  Jules  Levy  ft  Bro. 
might  remain  In  the  lace  goods  business. 

Prior  to  the  execution  of  this  contract,  the 
defoidant  had  made  and  dellrered  its  prom- 
issory note  to  the  Arm  of  Jnlee  Levy  ft  Bro., 
apparently  In  payment  of  a  pre-existing  In- 
debtedness, and  one  of  the  considerations  for 
the  contract  sued  on  was.  as  appears  from 
the  recitals  of  the  contract  and  the  allega- 
tions of  the  plalntiCrB  complaint,  the  promise 
and  agreement  of  Jules  Levy  ft  Bro.  to  for- 
bear bringing  suit  against  the  defendant  up- 
on said  promissory  note  until  after  the  Ist 
day  of  January,  1906.  On  February  1^  1907, 
the  copartnership  of  Jules  Levy  ft  Bro.  was 
merged  Into  the  corporation  plalntUC,  and 
thereupon  the  said  copartnership  tranferred 
and  assigned  all  of  its  property,  contracts, 
etc.,  including  the  contract  or  agreement 
herein  sued  on,  to  the  plaintiff. 

The  due  execution  of  the  contract  was  not 
denied,  and  all  the  material  all^atlons  of 
plalntllTa  complaint  are  specifically  found 
in  the  language  of  the  complaint  to  be  true ; 
but  In  addition  the  trial  court  found  "that 
during  the  period  of  time  the  defendant  is 
charged  -with  having  fitUed  to  purchase  goods 
from  the  plalntllf  that  no  goods  of  any  kind 
or  character  were  ever  selected  by  the  de- 
fendant from  any  mer<^ndlse  belonging  to 
the  plaintiff  or  otherwise  Identified;  that 
during  said  time  the  plaintiff  and  defendant 
never  agreed  upon  any  fixed  terms  of  credit 
or  other  terms  for  the  sale  or  purchase  of 
goods,  and  no  terms  of  credit  were  agreed 
upon  between  said  parties,  nor  were  prices 
agreed  upon,  and  that  the  defendant  had  not 
ordered  from  the  plaintiff,  nor  bad  the  plain- 
tiff delivered  to  the  defoidant,  any  articles 
except  such  as  had  been  paid  for  and  not 
the  subject  of  the  ault" 

As  conclusions  of  law  from  the  findings  of 
fact,  the  trial  court  found,  among  other 
things,  and  In  effect  that  the  contract  sued 
on  was  void  for  nncertalnt?  and  incapable  of 


enforcement  tn  this:  ^Ehat  the  prices  to  be 
paid  for  the  goods,  or  the  t^ms  upon  whldi 
the  sales  were  to  be  made,  were  not  spedfled 
in  tiie  contract,  but  were  to  be  fixed  by  a 
subsequent  agreemesit .  of  the  purtles,  and 
tbat  no  such  agreonent  was  ever  made.  Judg- 
ment -waM  rendered  and  egatered  for  the  de- 
fendant, and  the  case  comes  here  upon  an 
ain>eal  from  the  Jndgmrat  and  upon  the  judg- 
ment roll. 

[1]  The  only  point  presented  for  considera- 
tion upon  this  anieal  is  that  the  findings  do 
not  Justify  the  conclusions  <tf  law  nor  the 
Judgment  rendered  thereon.  In  the  absence 
of  a  statement  of  the  case,  the  findings  of  the 
trial  court  are  ctmiduslve  as  to  the  facts 
found  (Woodmen  of  the  World  t.  Butledge, 
1S3  Cat  644,  65  Pac.  1106),  and  if  the  con- 
tusions deduced  therefrom  necessarily  follow 
as  a  matter  of  law  the  Judgmait  must  be  up- 
held. Alhambra  Water  Oo.  v.  Blchardson,  72 
Cal.  698,  14  Pac.  879;  Bull  v.  Bray,  89  CaL 
286,  26  Faa  878.  13  U  B.  A  676;  Perry  T. 
Quackenhush,  106  Gal.  299,  SS  Pac.  740;  Gill 
V.  Driver,  00  Cal.  72,  27  Pac  64.  • 

[2]  It  is  elementary  li^  law  that  a  contract 
of  sale  must  be  certain  as  to  the  thing  sold, 
and  designate  the  price  to  be  paid  for  It  (Civ. 
Code,  I  1727) ;  and  it  Is  weU  settled  that  it 
an  executory  contract  of  sale  Is  uncertain 
and  Incapable  of  being  made  certain  In  the 
essential  particular  of  the  price  to  be  paid 
for  the  thing  sold,  neither  of  the  parties  can 
be  held  to  its  terms,  nor  recover  damages  for 
Its  breach,  Breckenridge  v.  Crocker,  78  Cal. 
633,  21  Pac.  179;  Assodation  v.  FhllUpa, 
56  Cal.  639;  Talmadge  v.  Arrowhead,  101 
Cal.  367,  86  Pac.  1000;  Nat  Bank  v.  Hall, 
101  U.  S.  60,  26  L.  Ed.  822;  Schenectady 
Stove  Ga  t.  Holbrook,  101  N.  T.  48,  4  N.  B. 
4 ;  Graf tfflDi  t.  Oummlngs,  90  U.  8.  106,  2S  L. 
Ed.  366. 

[8]  It  Is  true  generally  that  where  no  price 
Is  fixed  In  a  contract  for  the  sale  of  a  com- 
modity the  law,  upon  a  delivery  and  accept- 
ance of  the  thing  sold,  implies  an  under- 
standing between  the  parties  that  a  reason- 
able price  is  to  be  paid,  and  In  such  a  case 
the  contract  will  be  deemed  to  be  executed. 
In  other  words,  In  the  absence  of  a  fixed 
price,  or  an  agreement  as  to  the  mode  of  as- 
certaining the  value  of  the  goods  sold  and 
delivered  pursuant  to  the  contract  of  sale, 
the  purchaser  will  be  held  liable  for  the  rea- 
sonable value  of  the  goods.  1  Mechem  on 
Contracts,  f  206;  Benjamin  on  Sales  (7th 
Ed.)  p.  91,  I  86;  Taft  t.  Travis,  136  Mass. 
96 ;  Prenatt  v.  Bunyon,  12  Ind.  174^ 

[4]  Where,  however,  the  price  of  the  com- 
modity called  for,  but  not  delivered.  Is  to  be 
subsequently  ascertained  and  fixed  by  the 
valuation  of  others,  or  by  the  agreement  of 
the  parties,  the  contract  of  sale  is  incomplete 
and  nonenforceable  until  the  price  Is  so  fixed 
or  agreed  upon.  Wlttkoweky  v.  Wasson,  71 
N.  C.  461;  BIgley  v.  Rlsher,  63  Pa.  152;  Fos- 
ter V.  Lumberman's  Mining  Co.,  68  Mich.  1S8, 
36  N.  W.  171;  Williamson  v.  Berry,  8  How. 
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B4I^  12  li.  Bd.  1170;  Derane  t.  FennelU 
24  N.  O.  86;  Albonarle  Lumber  Ca  t.  Wil- 
cox, 106  N.  0.  34,  10  S.  B.  871 ;  1  Mecbem 
on  CoDtrncts,  i  209;  Wilken  Mfg.  Co.  t. 
Lumber  Co.,  94  Hlch.  168,  53  N.  W.  104S: 
Bales  T.  Gilbert,  84  Mo.  App.  6TO;  Hnttcm 
V.  Moore,  26  Atk.  S82.  In  the  case  at  bar 
the  prices  to  be  paid  for  the  goods  which 
were  to  be  purchased  yearly  by  the  dtfend- 
ant,  for  a  period  of  five  years,  as  well  as  the 
terms  and  conditions  opon  whldi  the  sales 
of  said  goods  and  mar<^ndise  were  to  be 
made,  were  not  spedfled  in  the  oontract,  but 
were,  as  indicated  1^  the  contract  and  the 
findings  of  the  court  below,  to  be  ascertained 
and  fixed  from  time  to  time  by  the  future 
agreement  of  the  parties. 

[5, 6]  The  due  execution  of  a  contract  re- 
quires the  assent  of  at  least  two  minds  to 
each  and  all  of  the  essentials  of  the  agree- 
ment; and  it  is  only  upon  eridence  of  sucjk 
assent  that  the  law  enforces  the  terms  of  a 
contract  or  gives  a  remedy  for  a  breach  of 
It  It  Is  apparent  from  the  findings  that  the 
minds  of  the  parties  In  this  Instance  nerei 
met  upon  the  essentials  of  price  and  terms 
of  payment;  and  therefore  the  trial  court's 
ctmcluBlon  of  law  that  the  contract  In  con- 
troversy was  void  and  Incapable  of  enforce- 
ment because  of  its  uncertainty  in  the  par- 
ticulars stated  was  the  only  conclusion  that 
could  logically  or  legally  be  drawn  from  the 
findings  of  fact  This  conclusion  Is  dedatve 
of  the  case,  and  makes  it  unnecessary  for  us 
to  discuss  or  decide  the  questions  as  to 
whether  or  not  the  contract  Is  lacking  in 
mutuality,  or  was  assignable. 

The  judgment  is  affirmed. 

We  concur:  KERRIGAN,  J. ;  HALL,  J. 


PSOPLK  T.  KAFOUBT.  (Or.  325.) 

CDistrict  Oonrt  et  Appeal,  nrst  District 
California.   July  81,  1911.) 

1.  Hoinoinx  (|  161*)— Assault  wffh  Deaolt 

WEAPON— IlfTBNT  TO  KlLI>-LOCATION,  Na- 
TUBB,  Ann  RbFECT  OF  WOUITO. 

In  a  prosecntioD  for  assault  with  a  deadly 
weapon,  with  intent  to  kill,  complainant  ma; 
testify  ai  to  the  location,  natnre,  and  effect  of  a 
wonnd  inflicted  by  one  of  the  shots  fired  at  her. 

TBd.  Note.— Fot  other  cases,  see  Homicide, 
O^t  Dig.  f  202 ;  Dec.  Dig.  |  18L*) 

2.  HouioiDB  (St  86,  269*)— AB6AUI.T  WITH  In- 
tent TO  KILL— E^LEUiffTS—lNTBnT— Ques- 
tion OF  Fact. 

A  specific  intent  to  kill  is  an  essential  ele- 
ment of  assanlt  with  a  deadly  weapon,  witb  in- 
tent to  commit  murder,  the  existence  of  which 
intent  is  a  question  of  fact  to  be  determined 
from  all  the  circunmtances  of  the  case. 

[Bd.  Note^For  other  eases,  see  Hwielde, 
Cent  Dig.  H  112.  S6S;  Dm.  Dig.  H  86,  269.*] 

3.  HoHiciDB  (1 161*)— Assault  with  Intent 

TO  KlU. — BVIDBNOB. 

In  a  prosecution  for  assault  with  intent  to 
kilL  the  nature  of  the  assault  and  the  location 
and  diaracter  of  the  wound  inflicted  is  relevant 


and  competent  errfdoiee  of  flio  cxlatetee  of  flie 
intent  necessary  to  snpport  a  charge  ci  assault 

with  a  deadly  weapon,  with  Intent  to  murder. 

TEd.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  B  302;  Dec.  Dig.  I  161.*] 

4.  Cbiuinal  Law  (|  S6Q*)— Btxdknob— Res 

Gestae. 

Whei«,  after  accnaed  had  shot  complainant 
and  shattered  her  hip  bone,  he  dragged  her  into 
an  adjoining  room,  tnrew  her  on  the  floor,  and 
with  his  knees'on  her  chest  choked  her  until  aba 
lost  Gonsciottsness,  a  Dhysidan  who  attended 
her  immediatelr  after  the  assaolt  was  properlj 
permitted  to  testify  that  she  suffered  a  mis- 
carriage as  the  result  of  both  assaalts,  In  a 
prosecution  for  assanlt  with  intent  to  mnrdw; 
the  second  assanlt  and  its  attending  drcum- 
atances  being  essentially  a  part  of  the  tea  gests 
of  the  first. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  807;  Dec.  Dig.  S  360.*] 

Appeal  from  Superior  Court  Alameda 
County;  Wm.  S.  WcOls,  Judge. 

Abraham  Kafoury  was  convicted  of  assault 
with  a  deadly  weapon  with  intrat  to  murder, 
and  he  appeals.  Affirmed. 

Bturbm  J.  Wyman,  for  appellant  Attorney 
Ootkeral  Webb,  for  the  Pei^le. 

LBNNON,  P.  J.  nie  defendant  was  con- 
victed of  the  crime  of  assault  with  a  deadly 
weapon,  with  iutrat  to  commit  murder,  and 
takes  this  appeal  from  the  Jndgmoit  and  thft 
order  of*  fiie  court  deatytiig  his  motion  for  a 
new  trial. 

The  defendant  did  not  oB&  himstif  as  a 
witness,  and  the  case  was  submitted  to  the 
Jury  upon  the  evidence  produced  by  the  peo- 
ple in  support  of  the  charge  contained  In  the 
information.  That  evidence  conclusively  es- 
tablisbed  a  brutal,  unprovoked,  and  murder- 
ous assault  with  a  deadly  weapon  by  the  de- 
fendant upon  the  person  of  his  sister-in-law, 
Mrs.  Hadley  Kafoury.  ^ot  a  single  circum- 
stance tending  to  excuse  or  mitigate  tb» 
crime  is  revealed  in  the  record  before  us. 
The  record  shows  that  the  defendant,  who, 
for  several  months  prior  to  the  commissioa 
of  the  crime  had  resided  in  the  home  of  his 
brother,  in  the  city  of  Oakland,  fired  three 
shots  from  a  pistol  at  the  complaining  wit- 
ness. The  first  shot  struck  her  in  the  hip,  a 
little  below  the  waist  line,  and  shattered  the 
bone.  It  was  not  due  to  any  fault  or  lat^c 
of  effort  on  the  part  of  the  defendant  that 
he  failed  In  his  purpose  to  kill,  but  rather  to 
the  courage  of  the  woman,  who,  upon  the 
first  shot  being  fired,  grappled  with  the  de- 
fendant in  an  endeavor  to  disarm  him.  Dur- 
ing the  stru^le  for  the  weapon,  the  defend- 
ant fired  two  more  shots  without  effect  At 
this  Juncture,  the  complaining  witness  secur- 
ed partial  control  of  the  weapon,  and  there- 
upon the  defendant  dragged  her  into  an  ad- 
joining room,  where  he  threw  her  to  the 
floor,  and  then  with  his  knees  uixm  her 
chest  choked  her  until  she  lost  consdousnees. 
The  def«idant  was  prevented  from  executing 
his  announced  intaiti(m  of  killing  th«  wo- 
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man  bj  the  IntarpoBltioii  of  n^gbbora,  who 
weraattiacted  to  tbft  pnmlMS  by  tbe  acreuiis 
of  ber  c£blldren. 

[1-1]  Tbe  complaining  wlfcaen,  over  tbe 
objection  of  tbe  defendant,  was  permitted  to 
testify  as  to  tbe  locatira,  natnre.  and  ect 
of  the  iTOond  inflicted  npoo  ber  by  one  of 
the  shots  fired  at  lier.  There  was  no  error 
in  this.  A  q  wclflc  Intent  to  kill  Is  an  easoi- 
tial  dement  of  tbe  crime  of  aasanlt  with  a 
deadly  weapon,  with  Intmt  to  commit  mmv 
der.  The  Intoit  In  such  a  case,  as  in  all 
criminal  cam  where  intent  is  on  Ingredient 
of  the  crime  dursed.  Is  a  qneetlon  of  tact  to 
be  determined  from  all  the  drcnmatances  of 
the  case.  The  natnro  of  the  assault,  and  the 
location  and  character  of  the  wound  inflict- 
ed, are  relevant  and  competent  eridoifie  of  the 
existence  of  the  intent  necessary  to  support 
a  charge  of  assault  witii  a  deadly  weapw, 
with  Intent  to  commit  murder.  JoweU  t. 
State,  44  Tex.  Or.  B.  S28,  71  &  W.  286;  Btate 
V.  Woodward,  84  Iowa.  132,  60  N.  W.  885; 
King  T.  State,  21  Ga.  220;  State  t.  Grant,  144 
Mo.  66.  46  S.  W.  1102;  Williams  t.  Oommon- 
wealtb,  19  Ky.  Law  Rep.  1427,  48  8.  W.  465. 

[4]  Dr.  B.  A.  Majors,  the  phyaldan  who 
attended  the  complaining  witness  Immedi- 
ately after  the  assault,  was  permitted,  against 
the  objeetlrai  of  the  defendant,  to  testify  that 
at  the  time  of  tbe  assault  upon  the  woman  she 
was  three  months  with  child,  and  as  tbe  re- 
sult of  the  aesanlt  ButTered  a  miscarriage. 
Tbe  defmdant'8  motion  to  strike  out  tbls  tes- 
timony was  denied.  We  think,  under  tbe  pecu- 
liar circumstances  of  this  case,  that  tbe  rul- 
ings of  tbe  frlal  court  admitting  tbls  evidence 
may  be  sustain ed  upon  the  theory  that  tbe  na- 
ture of  tbe  assault,  the  circumstances  under 
vblch  It  was  perpetrated,  and  the  conse- 
qnences  resnltlng  therefrom,  were  relevant 
and  competent  evldmce.  Tbe  assault  in  tbls 
case  was  composed  of  a  variety  of  incidents 
and  results  so  Intimately  connected  and 
blended  with  tbe  use  of  a  deadly  weapon  in 
tbe  first  Instance  as  to  make  all,  or  any  one 
of  them,  a  part  of  tbe  res  gestie,  and  all  or 
any*  one  of  those  Incidents  and  r^ults  were 
relevant  and  competent,  If  they  tended  to 
elucidate,  even  In  tbe  slightest  degree,  tbe 
principal  fact  in  Is&ue,  namely,  the  Intent  of 
tbe  defendant  to  kill.  Tbe  atrocity  of  the  as- 
sault is  some  evidence  of  a  malicious  intent 
to  kill.  The  words  "malice"  and  "malicious- 
ly" Import  a  wish  to  injure  another,  or  an 
Intent  to  do  a  wrongful  act,  established  eltber 
by  proof  or  presumption  of  law  (Pen.  Code, 
I  7,  subd.  4);  and  the  law  presumes  mal- 
ice, where  the  drcumatances  of  the  crime 
indicate  that  It  proceeded  fn»n  the  prompt- 
ings of  an  abandoned  and  malignant  heart 
In  the  case  at  bar,  the  ^ect  and  conse- 
quences of  the  double  assault  committed  up- 
on tbe  complaining  witness  Indicate  the  force 
and  Ttolwce  of  the  assault,  which  In  turn 


manifests  tn  some  degree  tiw  Intant  with 
which  the  crime  was  committed.  No  qnes- 
tion  was  raised,  and  none  could  have  been 
snccesi^Uy  raised,  at  the  trial  as  to  the 
right  of  the  people  to  show,  as  they  did  in 
this  case^  that,  as  the  result  of  tbe  shooting, 
the  thigh  bone  of  tJie  complaining  witness 
was  shattered,  and  that  she  was  and  would 
be  permanently  lame  in  ber  widk.  Tbls  was 
an  Incident  arising  Immediately  out  of  the 
ctmuttlaBlon  of  the  erbae,  which  tendei  to 
show  tbe  deadly  force  and  Tlolence  of  the 
shot  flred  at  the  complaining  witness.  The  sec- 
ond ananlt  and  all  of  Ite  attendant  <drcnm- 
Btancea  were  easentially  a  part  of  the  res  ges- 
tae of  the  first  aasault.  and  therefore  we  take 
It  that  the  result  and  oonseiiuenoes  of  the  sec-  * 
ond  assault  were  equally  as  admissible  as  a 
part  of  the  rea  geste  as  the  reenit  and  con- 
sequences of  tiie  first  assault  It  was  doubt- 
leaa  npcoi  this  theory  that  the  Supreme  Oourt 
of  Texas  aflBrmed  the  case  of  Jow^  t.  Static 
suirra.  niat  was  a  case  where  the  charge 
was  an  assault  with  the  Intent  to  commit 
murder;  and  during  the  trial  the  physician 
who  attended  the  assaulted  person  testified 
In  effect  that  said  person  was  In  a  very  seri- 
ous condition,  and  m^ht  never  recover,  and 
that  his  right  arm  was  paralyzed.  The  ob- 
jection was  made  there  that  the  evidence  of 
tbe  subsequent  paralysis  of  tbe  prosecuting 
witness  was  Immaterial  and  Irrtievant,  and 
shed  no  light  upon  the  Issues  of  the  case; 
but  the  Supreme  Oourt,  In  disposing  of  the 
point  said :  "The  description  of  the  wound, 
tbe  location  of  the  ball,  and  the  production 
of  paralysis  were  undoubtedly  admissible." 

The  Judgment  and  or^r  appealed  ttom 
are  affirmed. 

We  concur:    HALI4  J.;  KERRIGAN,  J. 


PEOFTJC  r.  SCHWEICHLER.   (Or.  166.) 

(DiBtriot  Court  of  Awwal,  Third  District, 
California.    Aug.  1,  1911.) 

1.  PEBJITRT  (3  25*>— InDICTHENT— Hateriai.- 
ITT  OF  Evidence. 

Under  Pen,  Code,  S  118,  providing  that 
ever;  person  wli<^  bavins  taken  oath  to  testify 
truly  oefore  a  competent  tribunal,  states  aa 
true  and  material  matter  which  he  knows  to  be 
false  is  guilty  of  peijury,  an  indictment  for  j^r^ 
jury  must  show  the  aile^d  false  statement  to  be 
material  tu  the  issue,  either  hj  showlnr  an  ac- 
tion at  issue  in  a  court  of  competent  jurisdic- 
tion, and  alleging  that  the  testimony  was  will- 
fully and  feloniously  false,  and  was  material  to 
the  issne,  or  by  setting^  forth  the  nature  of  the 
issue  and  tbe  evidence  given  thereon,  ao  that  it 
mar  be  seen  that  the  testinuHiy  on  which  the 
pet^uiy  is  u^igned  was  material  as  a  matter  of 
law. 

[Ed.  Note.— ^OT  other  cases,  see  Perjury, 
Cent  Dig.  H  82-«9;  Dec.  Dig.  |  26." 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5306-6810;  vol.  8,  p.  7761.] 
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2.  Pkbjubt  (I  H*)— "Matemai.." 

False  testiuMxir  U  "materfal,"  bo  u  to  be 
the  subject  of  an  assinimeQt  for  perjuiy,  wheo 
it  ts  Bucb  as  to  be  aubstantiallr  fmportaDt  and 
to  have  Influence  on  the  Ibsqcb,  especiaUy  as 
dlstin^lsbed  from  a  mere  formal  reqairanent, 
and  capable  of  properlj  liiflo«ndiic  the  leanlt  <» 
the  trial. 

[Ed.  Note.— X\)T  ether  csmul  Me  Pajniy, 
Gent.  Vig.  H  S8-M;  Dee.  Digri  U.«  ■ 
For  other  definitions,  lee  Wotde  and  Phtfteea, 

vol.  6.  p.  4404.] 

S.  PcRjuKT  (I  11*)--Natuu  or  BtnmROB— 

That  defendant  testified  falsely  before  an 
election  board,  on  an  examination  of  his  qnali- 
fioations  as  a  roter,  that  he  bad  woAed  for  O. 
for  20  dan  last  past,  wb«i  in  fact  be  bad 
not  worked  for  C.  at  all*  waa  not  material  to 
the  iasne  of  his  residence  in  the  precinct,  and 
was  therefore  Insnffident  to  ■oetam  an  aaeign- 
ment  ot  perjury. 

[Bd.  Note.— For  otber  eaeefc  see  Peijury, 
Ctot.  Dig.  H  8M»4;  Dec.  UgTi  11.*] 

Aiq^eal  from  Superior  Gonr^  Golasa  Goan- 
t7;    H.  M.  Albury,  Judge. 

Theodore  Henry  Schwelchler  was  conTlct- 
ed  of  perjary  and  appeala   Beivexaed.  with 

directions  to  dlsmlBS. 

W.  T.  Belleo,  for  appeUant  U.  S.  WeU>, 
Atty.  QexLf  and  J.  Charles  Jones,  for  the 

Peopla 

BUBNllTT,  J.  Appellant  waa  convicted 
of  perjury  and  sentenced  to  the  penitentiary 
for  the  term  of  two  years.  The  accusatioa 
was  that,  in  an  inTestigation  before  tbe  elec- 
tion board  of  Princeton  precinct.  In  tbe  coun- 
ty of  Coluaa,  at  the  general  election  on  No- 
vember 8,  1910,  be  testified  falsely  concern- 
ing his  qualifications  as  a  roter  In  said  pre- 
cinct The  portion  of  tbe  information  deem- 
ed sufficient  for  the  purpose  of  discussion  is 
as  follows:  "That  thereupon,  at  the  time 
and  place  last  aforesaid,  the  right  ot  the  de- 
fendant to  vote  at  aaid  election  waa  duly 
challenged  upon  tbe  ground  that  be,  tbe  said 
defendant,  bad  not  resided  within  the  said 
precinct  of  Princeton  the  length  of  time  pre- 
scribed by  law  In  order  that  he  might  be  en- 
titled to  vote  at  said  election  in  said  precinct. 
Tb&t  tbe  board  of  election  of  said  Princeton 
precinct  then  and  there  having  and  bad  com- 
petent Jurisdiction  to  hear,  ded^  and  deter- 
mine said  challenge  and  proceeding,  and  was 
then  and  there  tvAlj  onpowered  to  admin- 
ister tlw  law  In  said  dEiallenge  and  pcoceed- 
ing.  That  it  then  and  there  became  and  was 
material  to  know,  in  the  determination  ot 
said  challenge,  whether  or  not  the  said  de- 
ftodant  had  been  a  resident  of  said  precinct 
of  Princeton  for  and  during  the  time  required 
by  law  to  ccmstttute  him  a  4iiaUfled  elector 
<^  said  precinct  And  said  defendant  was 
then  and  thrae  duly  called  as  a  witness  in 
his  own  behalf  upon  the  trial  of  said  chal- 
Imga  That  thereupon  dne  Vem  D.  Shaver, 
a  duly  appointed,  quallfled,  and  acting  mem- 
ber of  the  board  of  dectlon  ctf  said  prednct 


at  said  election,  to  wit,  an  tnspector,  and  an 
ofllcer  authorized  by  law  and  competent  to 
administer  an  oath  to  tbe  said  defendant  in 
said  proceeding,  did  then  and  there,  to  wit, 
on  the  aaid  8tb  day  of  November,  1910,  it 
and  in  Princeton  precinct  in  Colusa  county, 
state  of  Oallfomla,  administer  an  oatii  hi  doe 
fom  of  law  to  said  dtfendant  and  betaig  w 
Bwom  as  aforesaid  to  testify  truly,  he,  the 
said  defoidant,  did  then  and  there,  and  hi 
the  trial  ot  said  challei^  willfully,  know- 
ingly, cormptly,  falsely,  and  feloniously 
swear,  take  oath,  say,  and  give  In  evidence 
among  other  thln^  In  substance  as  follows: 
That  he.  the  said  Theodore  Henry  Scbweicbler, 
bad  been  wwUng  for  one  Mr.  Codterill  for 
20  days  last  past  whweasin  truth  and  hi  fact 
as  he.  the  said  Theodore  Henry  Schwelchler, 
then  and  there  well  knew  he,  the  said 
Theodore  Hairy  Sdiwelchlv,  had  not  wink- 
ed for  the  said  Ifr.  Oockerlll  at  all  dmUig  any 
of  the  20  days  last  past" 

[t]  It  thus  appears  that  the  whide  bads 
fbr  tbe  charge  ni  perjury  is  found  In  tiw  dso 
laratlon  under  oath  by  defoidant  that  'Hw 
bad  hem  working  for  20  days  last  past  for 
Mr.  Oockerill,"  and  the  inquiry  is  easily  sug- 
gested whethw  there  Is  In  the  infonnatloa 
a  suffldent  reposition  ot  the  materiality  of 
this  testimony  to  satisfy  tbe  statutory  defini- 
tion of  the  crime.  Section  118  of  .the  Penal 
Code  prorldes  that:  "BlreEy  posm  wbo, 
having  taken  an  oath  that  be  will  testuy,  de- 
clare^ depoae,  or  cwtUy  truly  beftns  any 
competent  tribunal,  offlow  <tt  person,  hi  any 
of  tlw  cases  in  whldi  such  an  oath  msy  by 
law  be  administered,  willfully  atad  contrary 
to  such  oath,  states  as  true  any  material  mat- 
ter which  he  knows  to  be  false,  is  gollty  of 
perjury."  It  being  essential  that  ttw  tslae 
statement  shall  be  material  to  the  iasoe,  tUt 
quality  must  of  course,  aivear  proper 
averments  in  the  informatton  or  Indictment 
People  V.  Jones,  123  CaL  220,  S5  Pac  902. 
"In  the  absoice  of  a  statnta  to  tbe  omtraiy. 
it  is  well  settled  that  an  indictmoit  tat  po- 
Jury  must  show  cmduslvely  that  the  teatl- 
mony  given  or  assertion  made  1^  defendant 
and  duirged  to  be  falser  was  material  to  the 
issue  on  the  trial  ot  whidi  lie  was  swon." 
30  Cyc.  p.  14S3. 

[2,  S]  It  is  equally  vraU  settled  that  there 
are  two  modes  bj  which  the  materiality 
the  alleged  fhlse  ttatement  mi^  be  shomi  In 
the  information:  "(1)  By  setting  forth  Che  na- 
ture of  the  Issue  and  the  evidence  ifvei 
thereon,  so  that  aa  a  matter  of  law  It  msy 
be  said  the  testimony  upon  which  the  perjury 
Is  assigned  is  material  to  the  lasoe.  CD  By 
showing  an  action  at  Issue  In  a  coort  of  tm- 
petent  Jurisdiction,  the  testLoumy  given.  Its 
wUlful  and  felonious  falsity,  coupled  with 
the  avmnent  that  It  was  material  to  tbe 
sue^"  People  t.  Ah  Bean,  77  ChL  12. 18  Fac; 
816;  People  v.  Von  Tledeman,  120  GaL  131,  BB 
Pac  155.  In  tbe  information  before  us  tiiere 


►For  otber  omm  see  same  topta  and  seatloa  NUHBSR  in  Dm.  Dig.  *  Aol  Die  Ker  He.  aertas  A  taHmm 


Digitized  by 


Google 


CUD  FEOPZJB  T.  OUBBIE 


la  no  aTeimcnt  that  the  teatlmoiiy  glvea  by  ap> 
pellant  waa  material  to  tti«  iasae.  The  aecond 
above  ammwated  metbod  Is  tberef ore  elimin- 
ated fn>m  conalderation,  and.  In  order  to  np- 
bold  the  pleading,  It  must  be  declared,  aa  a 
matter  of  law.  tbat  the  all^^  false  testi- 
mony was  material  to  the  Isaae.  The  Issue 
was:  Did  appellant  reside  In  Princeton  pre- 
cinct for  30  days  preceding  the  8th  day  of  No- 
Tcmber,  1910?  Most  It  be  said  that  the  testi- 
mony was  relevant  to  this  tasne,  and  had  a 
legitimate  and  eflaetlTe  Influence  on  the  ded- 
elon  of  the  Question?  Materiality  la  defined 
by  BouTler  as  "the  property  of  substantial  im- 
portance or  Influence,  especially  as  distin- 
guished from  formal  requirement  Oapabillty 
of  properly  Influencing  the  result  of  the  trlaL" 
Whether  appellant  worked  for  Hr.  Cockerlll 
or  eome  one  else,  or  whether  he  worked  20 
days  or  not  at  all,  would  not  aid  any  tribunal 
in  the  least  degree  In  arriving  at  a  couclu- 
sion  as  to  whether  he  waa  a  resident  of 
Princeton  precinct  It  must  not  be  forgot- 
ten, of  course,  that  to  determine  the  soffidm- 
cy  of  the  pleading,  we  are  confined  to  the 
testimony  set  forth.  We  have  no  right  to  as- 
sume that  Hr.  Cockerlll  resided  in  Princeton 
precinct  or  any  other  circumstance  known 
to  the  election  board  or  developed  by  appel- 
lant's testimony  tbat  Is  not  revealed  by  the 
Information.  We  might  conceive  of  a  situa- 
tion where  it  would  be  probably  material,  In 
the  determination  of  the  Issue  of  residence, 
to  inquire  whether  a  witness  worked  for  Mr. 
Cockerill  at  a  certain  time.  As  is  well  known, 
it  often  happens  that  evidence  which,  stand- 
ing alone,  would  be  rejected  as  entirely  Im- 
material is  quite  important  and  material  by 
reason  of  its  connection  with  other  evidence. 
For  instance,  when  it  has  a  legitimate  tend- 
ency to  prove  or  disprove  any  material  fact 
in  the  chain  of  evidence,  as  In  the  case  of 
People  V.  Prather,  134  Cal.  436,  66  Pac.  689, 
863,  where  the  materiality  of  the  alleged 
perjured  testimony,  given  upon  the  trial  for 
larceny,  appears  from  proof  that  it  had  a 
fltrong  tendency  to  weaken  the  evidence  go- 
ing to  the  point  of  Identification  of  the  stolen 
property,  which  was  a  vital  point  in  the 
case.  In  other  words.  It  is  enough  if  It  be 
eircnmstantially  material,  alUiongfa  not  in  It- 
s^f  snfllclent  to  establish  the  issue.  30  Gyc. 
p.  1419.  But  nothing  of  the  kind  appears  In 
the  case  at  bar.  We  are  limited  to  the  issue 
•et  ont  In  the  information,  and  our  only  In- 
quiry Is  whether  the  statemoit  that  appel- 
lant worked  for  20  days  prior  to  the  election 
for  Mr.  Cockerill — whoever  he  may  be  and 
wherever  he  may  live— has  any  legal  perti- 
nency to  the  question  as  to  appellant's  real> 
dence  In  Princeton  precinct  It  would  have 
been  a  simple  matter  to  have  allied  other 
drcumstancea,  if  they  existed,  whereby  it 
could  be  seen  that  appellant's  declaration 
bad  some  logical  connection  with  the  issue, 
or  it  would  perhaps  hare  been  more  satis- 

•Forethtr 


fikctory  to  have  aUegea  that  said  testtmony 
was  material;  but  >b>ce  neither  situation 
is  presented,  we  feel  satisfled  it  should  be 
held  that  the  information  charged  no  offrase, 
and  that  the  cause  should  be  reversed,  with 
directions  to  dismiss  the  Information,  and  It 
Is  so  ordered. 

We  concur:  CHIPMAN,  P.  J,;  HABT,  J. 


PEOPIiH  V.  CCRRIE.    (Or.  167.) 

(District  Court  of  Appeal,  Third  District  Cal- 
if onda.  Aug.  1,  1011.) 

1,  Gsnaif  AL  Law  (I  210^— Ooiipi.aikt— Vee- 

IFICATION  BT  DZSTXIOT  ATTOBNKT. 

The  dintrict  attorney  may  swear  to  the 
complaint  before  the  magistrate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  418;  Dec  Dig.  {  210.*j 

2.  Cbiuinal  Law       210*)  —  FBXLnaNABT 

COUFLAIKT. 

The  faimesi  of  a  criminal  trial  Is  to  be  de- 
termined by  what  took  place  at  the  trial,  ao  tbat 
the  fact  that  the  diatrict  attorney  made  the  com- 
plaint before  the  magistrate  did  not  show  that 
accused  did  not  have  a  fair  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (Tent  Dig.  |  419;  Dec  Dig.  {  210.*] 

3,  Raps  (|  62*)— Pboseoutioit- Su^nciziTCT 
OF  BviDEiTca. 

Evideace,  In  a  statutory  rape  case,  heli  to 
sustain  a  finding  that  prosecatrix's  child  was  not 
begotten  on  prosecutrix  a  month  before  the  time 
of  the  Intercourse  fixed  by  her,  as  claimed  by 
defendant 

[Bd.  Note.— For  other  cases,  see  Bape,  Dec. 
Dig.  !  62.*] 

4.  CaiuiNAL  Law  (|  762*)— Iwbtbuotions— 
Weight  or  Bvidincb. 

The  court  In  a  statutory  rape  case,  charg- 
ed that  if  the  jury  were  aaUsfied  that  accused 
had  sexual  Intercouare  with  prosecutrix  about 
the  time  allied,  and  that  she  was  then  under 
the  age  of  16  years,  and  not  his  wife,  they  should 
convict  and  that  It  waa  no  defense  that  sMne 
other  person  may  have  had  such  intercourse,  "as 
that  is  no  defense,  nor  does  it  mitigate  the  of- 
fense Hi  the  defendant**  Held,  tiiat  the  quoted 
part  of  the  instruction  coold  not  have  been  ton- 
strued  as  giving  the  court's  opinion  as  to  ac* 
cused's  guilt 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Iaw,  Dec  Dig.  |  762.*] 

6.  Rape  (J  89*)— Instbuctiohs— Request. 

The  court  in  a  statutory  rape  case,  charged 
that  a  cbaive  of  this  nature  was  particularly 
difficult  to  disprove;  that  no  diaive  could  be 
more  easily  made,  and  none  more  difficult  to  dis- 
prove, since  the  complaining  witness  and  the  de- 
fendant were  generally  the  only  witnesses,  and 
the  jury  should  be  satisfled  to  a  moial  certainty 
and  beyond  a  reasonable  doubt  that  a  case  was 
made  out  by  witnesses,  and  corroborating  evi- 
dence, If  any,  before  they  found  accused  guilty. 
If  they  did  so;  and  further  instructed  that  ^e 
law  does  not  require  that  prosecutrix  be  sop- 
ported  by  another  witness  or  ether  corroborating 
circumstances,  but  does  require  tbat  her  tes^ 
mony  be  eaamlneJ  with  eaudoa.  HOi,  that  It 
was  not  rsverrible  error  to  refoss  rsqoeated  In- 
structions warning  the  jury  of  the  danger 
finding  a  verdict  of  guilty  upon  the  uncorrob- 
orated testimony  of  the  prosecuting  witness;  the 
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iDstrnctloiu  ctven  belnf  tafflcfent  in  that  re- 
spect. 

[EM.  Note.— For  other  cases,  tee  Bute,  Cent 
Dig.  H  88-100;  Dec.  Dig.  I  W  •] 

6.  Rape  (||  54.  68*)  —  Cokbobohatinq  Evi- 
dence. 

I>pideaca  corroborsting  proaecatrlz  ii  not 
absoluteir  essential  to  a  convictioD,  in  a  statn- 
to^  rape  caae,  bo  that  reqaested  instnictioDs  de- 
fining it,  or  leqniriog  ft  to  be  connected  with  ac- 
cused, were  properly  refused. 

[Ed.  Mote.— For  other  cesea,  see  Rape,  Oent 
Dig.  H  83,  84;  Dec.  Dig.  H  64,  69.*] 

7.  C^miRAL  Law  (fi  814*)— Tbial— Iwbtbuo. 

TIOITS— APPLICABIUTT  TO  EVIDENCE. 

If  there  was  no  evidence  corroborating 
pnMKCutri^  in  a  atatutory  rape  case,  an  in- 
struction deflninc  corrolMrating'  «vtdenoe  was 
not  necessary. 

[Ed.  Note^For  other  eases,  see  Criminal 
UWj^Cent  Die  H  1979-1866;  Dec  Dig.  | 

8.  Cbiminai.  Law  ^  782*>-TBiAi>-lNaTBno- 

TIONB. 

A  reqaested  instmction.  In  a  statDtorr  rape 
case,  that  it  Is  a  weU-eatahliahed  axiom  that  it 
ia  better  that  many  guU^  ones  escape,  than 
that  one  innocent  man  be  convicted,  was  prop- 
erly refused. 

tBH-  Note.— For  other  casea,  see  Criminal 
Law,  Cent.  Dig.  g  1881 ;  Dec  Dig.  |  782.*J 

Appeal  from  Superior  Court,  Plunuui  Coun- 
ty; J.  O.  Moncur,  Judge. 

Steve  Gurrle  was  convicted  of  having  sex- 
ual Intercourse  with  a  female  under  sixteen 
years,  and  he  appeals  from  tbe  order  deny- 
ing a  new  trial.  Affirmed. 

See,  also,  14  Cal.  App.  67,  111  Pac  108. 

U  N.  Peter,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Cbarles  Jonea,  ttxe  the 
People. 

CHIPMAN,  P.  J.  Defendant  was  tried  on 
an  information  accusing  blm  with  having  un- 
lawful sexual  Intercourse,  on  or  about  the 
2&tb  day  of  February,  1008,  with  the  female 
named;  she  then  being  under  the  age  of  10 
years.  He  was  convicted  and  sentenced  to 
Imprisonment  for  the  term  of  16  years  and  6 
months.  Motion  for  a  new  trial  was  dented, 
and  defendant  appeals  from  the  order.  This 
is  the  second  appeal  of  defendant,  after  hav- 
ing been  twice  convicted. 

[1,  2]  1.  Appellant's  first  point  Is  tiwt  the 
complalDt  before  tbe  magistrate  was  sworn 
to  by  tbe  district  attorney  "positively,  not 
upon  Information  and  belief,"  and  that  "nor 
depositions  acoonQMmled  the  filing  of  tbe 
complaint,  and,  tbe  diai^e  being  a  felony, 
the  Justice  had  no  legal  rl^t  to  Issue  the 
warrant  of  arrest  or  bold  the  examination 
imder  such  a  state  of  facts."  It  Is  suffiested 
as  "a  seeming  legal  impossibility  that  be  Itbe 
district  attorney]  slKiuld  know  the  facts  of 
bis  own  knowledge."  l^ere  to  nothing  In  tbe 
statute  which  dlsquallflea  the  district  attor- 
ns from  swearing  to  the  complaint  Tbe 
statute  does  not  prescribe  who  shall  make 
oath  to  the  comiAalnt  The  argument  that 
tbe  defendant  could  not  have,  and  did  not 


have,  a  t&it  trial  because  <rir  tlie  fact  tliat' 
the  district  attorney  made  tbe  complaint  and 
aftOTWarda  c<mdncted  Oie  trial  is  witfaont 
merit.  His  having  made  the  complaint  he- 
tore  tbe  magistrate  would  not  indicate  neces- 
sarily any  greater  seal  or  Interest  in  tbe  case 
than  tbe  subseqnmt  filing  of  tbe  Informa- 
tion. The  f!aimess  of  the  trial  Is  to  be  judg- 
ed by  what  took  place  at  the  trial. 

It]  2.  It  is  contended  that  tbe  story  told 
by  the  prosecuting  witness  is  inherently  Im- 
probable. We  do  not  think  it  necesaary  to 
give  publicity  to  her  testimony.  These  sala- 
cious narratives  of  man's  brutal  Instincts  add 
little  to  our  legal  literature  and  should  l>e 
kept  out  of  the  reports,  where  the  points 
made  do  not  imperatively  demand  giving  the 
testimony.  We  cannot  say  that  the  undisput- 
ed story  told  by  the  prosecuting  witness,  ac-' 
cepted  as  true  by  two  Juries,  contains  any' 
such  Improbabilities  as  at  once  to  import 
disbelief  tn  them,  or  to  suggest  that,  in  be- 
lieving them,  the  Jury  showed  that  it  acted 
under  passion  and  prejudice  The  prosecut- 
iDg  witness  testified  that  tbe  illicit  act  com- 
plained of  happened  on  tbe  24th  or  2cth  of 
February,  1008,  and  that  she  had  never,  ei- 
ther before  or  after,  had  sexual  Intercourse 
with  defendant  or  any  other  person.  It  was 
in  evidence  that  she  gave  birth  to  a  child  at 
Sacramento,  on  October  31, 1008,  eight  montbs 
and  tbree  days  after  February  25,  1008,  and 
the  attending  physician  testified  that  tbe 
child  weighed  eight  pounds.  He  also  testi- 
fied. In  reply  to  the  question  whether  tbe 
child  "bad  passed  the  full  period  of  gesta- 
tion," that  "it  was  full  nine  months."  He 
also  testified  that,  "If  It  had  not  been  a  full 
nine-months  child,  there  would  have  been 
peculiarities  about  the  child  or  mother  to 
show  It  was  bom  sooner  than  provided  for;" 
and  that  "there  were  no  such  appearances." 
Upon  this  latter  point  It  was  testified  by  a 
physician  tu  rebuttal  that,  if  "it  had  not 
been  a  full  nine-months  child,"  there  would 
not  have  been  "any  peculiarity  about  tbe 
mother  or  child  to  show  that  It  was  bom 
sooner  than  provided  for."  This  expert  tes- 
timony submitted  in  defense  tended  to  show 
that  the  child  liad  been  begotten  a  month, 
prior  to  the  time  fixed  by  the  prosecotli^ 
wltneas  when  the  sexual  intercourse  took 
place.  The  rebuttal  tended  to  show  that, 
where  the  full  period  of  gestation  had  not 
beoi  reached,  It  could  not  be  told,  from  any 
peculiarity  of  the  mother  or  child,  that  tbe 
Child  **waa  bom  aocmer  tlian  molded  Cor." 
From  this  feature  of  the  base  we  cannot  say 
that  tbe  Jury  were  governed  by  .pndvdioe 
and  passion  in  rendering  tbdr  Tevffict,  or 
that  it  would  warrant  a  reversal. 

[4]  8.  Lastly,  it  is  claimed  that  "tbe  court 
failed  to  properly  protect  the  rights  of  tbe 
defendant  In  tbe  matter  of  tbe  Instroctkms 
to  the  Jury."  It  Is  contended  that  the  court 
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erred  In  tjMstg  the  followlnf  Instmctlon: 
"You  are  Instmeted  that  If  jou  are  satisfied 
from  tbe  evldmoe  to  a  moral  certainty  and 
b^ond  all  reaatmaUe  doubt  that  tbe  defend- 
ant bad  sexnal  interooorse  with  one  Gladys 
M.  Gookaey,  <»i  or  about  the  time  alleged  In 
Uke  Jnformatlon»  and  that  the  said  Gladys  M. 
Cooksey  was  then  under  tbe  age  of  16  years, 
and  not  the  vlfe  of  the  defendabt,  It  is  your 
duty  to  find  blm  cnUty ;  and  it  Is  no  defoise 
that  some  other  person  may  have  had  auch 
Intercourse,  as  that  is  no  defense,  nor  does 
It  mitigate  tbe  olfense  of  the  d^endant"  It 
la  claimed  that  It  vas  error  to  Instruct  the 
Jury  that  "it  was  immaterial  whether  tbe 
prosecDtlnff  witness  had  improper  relations 
with  other  nasi  or  not,"  and  that  the  court 
expressed  an  <qplni(»t  of  defendant's  guilt  by 
the  Instractlon,  eaipedaUy  in  tbe  use  of  the 
phrase,  *^  that  la  no  defoise,  nor  does  it 
mitigate  tbe  atteoae  of  ttie  defendant"  The 
court  insCnicted  the  Jury  fully  as  to  Its  duty 
to  be  guided  by  tbe  eridence.  We  cannot  see 
that  the  court  could  hare  bem  andentood 
by  tbe  Jury  to  bare  intended  any  <q;ilnlon  of 
its  own  as  to  tbe  guilt  vbc  limoccaice  of  the 
defimdant  fay  the  Instruction  complained  of. 

[1]  It  is  ni^^  as  error  of  the  court  in  re- 
fn^ng  to  give  InstructUnu  marked  40  and  47, 
requested  by  the  def aidant  These  Instruc- 
tions *V!autioned  and  warned  tbe  jury  of  tbe 
danger  of  finding  a  verdict  against  the  de* 
fendant  for  the  crime  of  rape  upon  tbe  uncor- 
roborated testimony  of  tbe  prosecuting  wit* 
nesB  alone,  and  unless  there  are  facta  and 
circumstances  as  ybown  by  the  eridence  to 
corroborate  it"  People  Bensw,  6  OaL  223, 
65  Am.  Dec.  506,  and  other  casect,  are  cited. 
In  the  Benson  Case,  Chief  Justice  Murray 
said:  "From  the  days  of  I<ord  Hale  to  tbe 
present  time,  no  case  has  erer  gone  to  the 
Jury  upon  the  sole  teatlmaiy  of  the  prtnecn- 
trtx,  unsupported  by  facts  and  circumstances 
corroborating  it,  without  the  court  warning 
tbem  of  tbe  danger  of  a  coUTlctlon  on  such 
testimony."  At  the  request  of  tbe  defoid- 
ant,  the  court  Instructed  the  jury:  *^bat  a 
ctauge  Of  this  natare  Is  particularly  difficult 
for  a  defoidant  to  clear  himself  of.  No 
cbarge  can  be  more  easily  made,  and  none 
more  difficult  to  disprove.  From  the  nature 
of  tbe  case,  the  complaining  witness  and  tbe 
defendant  are  generally  tbe  only  witnesses. 
Too  should  be  satisfied  to  a  moral  certainty, 
and  beyond  a  reasonable  doubt,  that  the  case 
is  made  out  by  witnesses  and  corroboratii^ 
evidence.  If  any,  before  you  find  tbe  defend- 
ant guilty,  if  you  find  him  guUty."  The 
court  refused  the  requested  instruction,  "be- 
cause snbstantlally  given  in  otho*  instruc- 
tions." Tbe  court  also  instructed  the  Jury: 
"That  the  law  does  not  require  tn  this  char- 
acter of  case  that  the  prosecuting  witness  be 
snpported  by  another  witness  or  other  cor- 
roborating drcunutances,  but  does  require 
that  you  examine  her  testimony  with  cau- 


tion." Tbe  question  is,  Should  ttw  case  be 
revwsed  because  the  court  failed  to  more 
carefully  and  distinctly  warn  tbe  Jury  of  the 
danger  ot  convlctiag  the  defendant  on  her 
testimony  alone?  We  think  tbe  court  went 
far  ^ough  in  its  cautionary  signal  to  the 
Jury  to  awaken  in  their  minds  tbe  impor- 
tance of  carefully  scmtlnizlng  the  testimony 
of  the  prosecuting  witness,  especially  so,  as 
the  court  stated  the  law  to  be,  which  defend- 
ant does  not  question,  that  a  conviction  could 
be  found  on  tbe  uncorrob<mited  testimony  of 
tbe  prosecuting  witnesa. 

[I,  7]  There  wae  certain  instructions  re- 
quested defendant  and  properly  refused 
by  the  court,  because  they  were  directed  sole- 
ly to  a  definition  of  corroborating  evidence^ 
and  that  it  must  be  connected  with  the  de- 
fendant. As  corroborating  evidence  was  not 
indlspoisable,  it  was  not  error  to  refuse  to 
define  It,  or  to  give  bistmcUons  tiiat  it  must 
be  connected  with  defendant  Besides,  de- 
fendant claimed  that  there  was  no  corrobo- 
rating evidence,  which,  if  true,  there  was  no 
call  for  a  definition  of  such  evidence.  The 
Jury  were  Instructed  that  the  pregnancy  of 
tlw  prosecutrix  was  not  evidence  of  defend- 
ants guilt  This  was  in  fact  the  only  cir- 
cumstance that  could  be  clabned  as  tending 
In  any  way  to  corroborate  hw. 

Other  instructiona  were  refused  because 
elsewhere  substantially  given,  in  which  tbe 
record  bears  out  the  court 

[8]  Tbe  only  remaining  Instruction  refused, 
of  which  oonyilaint  is  mad^  was  the  famfliar 
dictum  thus  stated,  "that  it  is  a  well-eetab- 
lisbed  axiom  that  It  Is  better  that  many  guilty 
ones  may  escape,  than  that  one  Innocent  man 
be  convicted."  Its  refusal  was  not  error. 

Tbe  order  is  affirmed. 

We  concur:  HART,  J.;  BITBNETT,J. 


HICKS  V.  DESMO>n),  City  Gleifc. 

(Civ.  899.) 

(District  Court  of  Appeal,  Third  District 
California.  July  81,  19U.) 

BLBcnoNs  (8  126*)— City  Officbb— Tansms 
—Nomination— "Eepbebents." 

Sacramento  City  Charter,  f  8,  as  amended 
1911,  provides  that  the  board  of  tru8t««a  shall 
consist  of  nine  members,  one  from  each  ward, 
who  shall  be  a  resident  of  sach  ward,  a  trustee 
to  which  ward  shall  be  elected  by  tbe  qualified 
voters  of  tbe  city,  and  each  su<m  elector  shall 
be  entitled  to  vote  on  the  election  of  each  trus- 
tee. Primary  Election  Act  ^911  (St,  1011.  p. 
776)  S  6,  suDd.  6,  provides  that,  except  in  the 
case  of  a  candidate  to  a  nominatioa  to  a  judi- 
cal office  or  a  school  office,  nomination  papers 
shall  be  signed  as  follows:  By  not  less  than  1 
per  cent,  and  not  more  than  2  per  cent,  of  tbe 
voters  of  the  party  of  tbe  candidate  seeking 
nomination  within  the  state  or  political  subdi- 
vision thereof  in  which  the  candidate  seeks 
nomination.  Section  7  of  the  charter  declares 
that  the  legislative  power  of  the  city  is  vested 
in  the  board  of  trustees,  and  that  each  member 
of  the  board  riiall  be  a  qaalified  elector  at  least 
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25  jean  of  an,  dull  lian  twcn  a  ddien  of  tfa« 
state  and  aa  Inhabitant  of  the  city  three  years, 
and  "of  the  ward  which  he  xepreeenta  for  at 
least  one  year  next  before  the  aay  of  bis  elec- 
tion." Held,  that  the  word  "represents"  was 
used  in  section  7,  not  to  define  the  power  or 
prescribe  the  duties  or  limit  the  territorial  au- 
thority of  a  member  of  the  beard  of  trustees, 
but  was  emplo^  to  declare  one  of  the  sereral 

Sualificatlona  of  eligibility  of  a  member  <tf  the 
aard;  and,  since,  under  the  primary  election 
law,  candidates  to  be  voted  for  within  the  city 
by  the  voters  at  larse  must  be  nominated  by  the 
voters  at  large,  the  charter  should  be  construed 
as  requiring  the  nominations  of  trustees  by 
electors  belonging  to  the  political  party  ot  the 
candidate  residing  in  tlie  entire  city,  and  not 
alone  by  the  members  of  tiie  candidate's  politi- 
cal party  within  the  ward  from  which  the  trus- 
tee la  elected. 

[Ed.  Note.— For  other  cases,  see  Electloaa, 
Dec.  Din.  I  128.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6107,  610S.] 

Application  by  J.  B.  Hicks  for  writ  of 
mandamus  against  M.  J.  Desmond,  as  City 
Clerk  of  the  City  of  Sacramento.  Demurrer 
te  petition  oraruled,  and  aK>llCBtIoD  granted. 

Hugjh  B.  Bradford  and  GIbiton  Jj.  Whiter 
tm  petltloiiar.  J.  B.  HM0m,  tar  napondait 

HABT,  J.  TlilB  is  an  original  application 
for  a  writ  of  mandate  to  compel  the  re^wnd- 
ent  to  file  the  nomlnatlcm  papva  of  petition- 
«r  as  a  candldftttt  tm  tbe  i^ce  ot  member 
of  the  board  of  tmsteea  of  tbe  of  Sac- 
ramento, for  the  third  mird  <tf  said  eitr< 
The  teapoa&eat  baa  Interpoaed  a  general  de- 
morrer  to  tiie  petition,  and  thua  the  question 
to  be  drtenniaed  la  preaented. 

The  single  proposition  submitted  for  de- 
dsfam  by  thla  proceeding  la  whether  the 
nomination  of  a  candidate  for  the  office  of 
tniatee  of  said  city  shall  be  made  wly  by 
«Dch  Sectors  belonging  to  the  political  par- 
ty of  wbich  ancb  candidate  la  a  member  as 
reside  within  the  llmita  of  the  ward  of 
which  sndi  candidate  la  a  resident,  or  by  all 
the  electors  of  the  entire  city  that  are  mem- 
ben  of  snch  candidates  political  party.  This 
question  ariaes  upon  conflicting  construe- 
tlona  of  ttie  meaning  and  Intent  of  an  amend- 
ment of  section  8  of  tbe  charter  of  tlie  dty 
of  Sacramento,  wbidi  was,  at  the  genml 
municipal  Section  hdd  In  said  dty  in  tbe 
month  of  November,  1809,  mbmlttod  to  and 
ratified  by  tbe  electors  of  said  dty  and  ap- 
proved by  the  Legislature  of  1911.  Bald 
amendment,  In  so  &r  as  It  Is  of  interest  to 
this  inquiry,  reads  aa  fdlowe:  board 
of  trustees  shall  conalst  of  nine  members, 
one  member  from  each  ward,  and  he  aball 
be  a  resident  of  snch  ward.  The  trustee 
from  each  ward  ahall  be  elected  1^  the  quail- 
fled  Totera  of  the  dty  and  eadi  aoch  elector 
shall  be  entitled  to  vote  on  the  election  of 
each  trustee." 

It  will  be  obsttred  that  said  amendmoit 
while  exinreasly  providing  that  candidates  for 
the  office  ot  tmatea  ^lall  be  voted  for  by 


all  the  voters  of  tiie  dt7,  makes  no  qtadfie 
provision  aa  to  the  manner  in  which  nA 
candidates  ahall  be  nominated  by  the  aer- 
«ral  political  parties.  Zt  Is  therefore,  cm- 
tended  by  the  respondent  that  nomlnatloiu 
for  trustee  of  said  dty  most  be  made  hi 
accordance  with  the  requirements  of  sab- 
dlvidm  6  of  section  S  of  the  prlmaiy  act 
of  1011,  and  that,  under  tbe  terms  of  said 
subdivision  of  said  section,  iwop^ly  oon- 
strued.  snch  nominations  must  be  made  by 
wards. 

SectUm  S,  SQbdlTldon  S,  of  tlw  prlmaiy 
act  of  1911  (Banoroft'a  Ed.  Stats.  1911, 
T76).  provides:  "Except  In  the  case  ot  a  can- 
didate ft»  nomination  to  a  Judicial  office  or 
a  achool  iMBcet  nomination  papera  shall  bt 
signed  as  follows:  By  not  leas  than  one  per 
centum  and  not  more  than  two  per  centom 
of  the  voters  of  the  party  of  tbe  candUUts 
seeking  nomlnaUon  within  tbe  state  or  polU- 
ioal  tubdMHon  thereof  M  which  taid  cmM- 
'Me  teste  «om<iM«on.**  (Italics  ours.) 

Tbe  argument  of  respmdent  la  founded  on 
hla  ontstructlon  of  section  7  of  the  diartcr 
of  said  dty,  wbidi  reads  aa  follows:  rrbe 
ImrlalatfTe  poww  of  tbe  dty  of  Sacramento 
ahall  be  vested  In  a  board  of  trustees,  wbo 
shall  hold  office  for  tin  term  of  finir  years, 
subject  to  the  «ceptlon  steted  in  tbe  next 
section.  Each  member  of  the  board  of  tros* 
teea  ahall  be  a  qualifled  doctor  at  least  twui- 
ly-flve  yean  Ot  age.  and  Shall  have  been  a 
dtlzoi  of  this  state,  and  an  Inhabitant  of 
the  dty,  for  at  leaat  three  years,  and  of  tU 
word  iiohieh  he  repreaenU  for  at  least  one 
year  nest  befbre  tiie  day  of  hla  etectioo." 

The  contention  of  the  corporation  connsd, 
representing  the  respondent  hmdn.  Is  that 
said  section  of  said  diarter  contemplates 
that  a  trustee  shall  be  adeeted  to  specially 
repretent  the  ward  for  which  he  ia  elected, 
and  tiiat  he  represents  the  dtr  at  large  ody 
In  the  discharge  of  a  duty  Inddental  to  sadt 
office,  and  tiut  tbua  it  was  Intended  that  ttu 
iKHmdariea  of  audi  ward  should  maife  *tte 
political  snbdivtslon  of  the  state  in  whldi 
said  candidate  aeeka  nomination.**  From 
this  conatmctlon  ot  said  aectlon  7,  it  is 
argued  that,  dnce  that  aeetlaL  was  a  part 
of  the  dty  charter  at  the  times  that  tbe 
amendment  (tf  sectlcn  S  of  said  diartw  was 
proposed  to  tbe  voters  and  ratified  by  them, 
It  la  to  be  presumed  that,  in  loopodng  and 
ratifying  said  amendment.  It  was  so  propos- 
ed and  ratified  with  the  toma  of  aeetlon  7 
in  mind,  and  that.  If  It  was  intended  that 
a  dllfomt  role  should  be  foUowed  in  Oe 
nomination  of  a  truatee  from  that  contend- 
ed for  by  the  respondoit,  "a  provldon  would 
have  been  Inserted  in  said  section  8,  provid- 
ing that  tmstses  shall  be  n(ndnated  and 
dected  by  the  doctors  of  the  clt7.  instead  of 
bdng  silent  upon  that  mattw." 

The  podtlon  of  the  reapondent.  It  wlD  be 
noted,  Is  planted  largdy  upon  the  meantaig 
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of  the  word  "repraBents,'*  u  It  is  employed 
in  section  7  of  the  cbarter;  bat  we  are  of 
tbe  opinion  tbat  be  gives  the  word  as  so 
used  a  different  or  much  more  restricted  sig- 
nification than  It  was  Intended  by  tbe  fram- 
ers  of  the  charter  to  Imply.  It  appears  to 
our  minds  quite  manifest  that  to  construe 
section  7  of  the  charter  as  respondent  tm- 
derstands  Its  meaning  tbe  significance  of  the 
phrase  as  nsed  In  tbat  section,  "and  of  the 
ward  which  he  representB,"  must  be  held  to 
lie  In  an  Intention  or  a  purpose  of  the  fram* 
era  of  the  charter  to  thua  fix  and  limit  the 
dutin  and  official  jurisdiction  of  a  member 
of  the  board  of  trustees  so  that  be  Is  there- 
bj  intended  to  be,  and  in  contemplation  of 
said  section  la,  a  mere  dittrict  or  icard,  rath- 
er than  a  oUy,  offidaL  The  section  is  In 
oar  Judgment  incapable  of  mch  a  constrnc- 
tlon. 

It  appears  to  us  to  be  very  clear,  from  the 
language  of  section  7,  that  the  sole  purpose 
of  the  proTtslons  thereof  Is  simply  to  pre- 
scribe the  qualifications  which  a  citizen  must 
possess  to  render  blm  eligible  to  member- 
ship of  the  board  of  trustees.  There  is  noth- 
ing In  the  language  of  said  section  from 
which  It  may  be  Implied  that  there  was  any 
intention  to  thereby  prescribe  or  limit  the 
duties  of  a  member  of  the  board  of  trus- 
tees. The  obvious  purpose  of  the  framers 
of  the  charter  in  subdlTldlng-the  municipali- 
ty into  districts  or  wards,  and  providing 
that  the  members  ctmstitntlng  the  governing 
or  legislative  body  of  said  municipal  govern- 
ment should  be  selected  by  wards,  was  to 
eRtabllsh  a  scheme,  faRhloned  after  the  plan 
of  the  legislative  districts  of  the  state,  by 
which  etych  portion  of  tbe  city  so  divided 
and  designated  would  thus  receive  as  nearly 
as  might  be  equal  representation  in  matters 
of  local  legislation  or  regulation.  In  other 
words,  the  sole  object  In  dividing  the  city 
Into  wards  for  the  purpose  of  selecting  mem- 
bers of  tbe  legislative  body  of  the  munici- 
pality was,  manifestly,  to  prevent  the  hap- 
pening of  the  contingency,  possible  under  a 
scheme  by  which  trustees  could  be  selected, 
regardless  of  the  location  of  their  voting 
residences,  of  the  selection  of  all  the  mem- 
bers of  the  board  of  trustees  from  one  or 
perhaps  two  portions  of  the  city,  whereby 
other  portions  of  the  city  might  not  have, 
in  practical  effect,  that  special  representa- 
tion In  the  matters  of  local  legislation  es- 
sential to  the  full  and  complete  safeguarding 
of  those  Interests  peculiarly  affecting  their 
welfare.  It  Is  therefore  very  clear  that  the 
word  "represents"  in  section  7  was  used,  not 
for  the  purpose  of  defining  the  power  or 
prescribing  the  duties  or  of  limiting  In  any 
degree  the  territorial  authority  of  a  mem- 
ber of  the  board  of  trustees,  but,  as  before 
suggested,  was  therein  employed  solely  for 
the  purpose  of  declaring  or  defining  one  of 
tbe  several  qualifications  of  eligibility  to 
membership  of  said  board;  that  Is,  to  des- 
ignate the  period  of  time  during  which  a 


citizen  must  have  resided  within  tbe  ward 
for  which  he  may  seek  election  to  the  office 
of  trustee  before,  in  that  respect,  he  Is  eligi- 
ble to  exercise  the  duties  of  that  office. 

Nor  do  we  perceive  any  merit  in  the  argu- 
ment that,  had  It  been  Intended  by  the  amend- 
ment of  section  8  tbat  candidates  for  the 
office  of  trustee  should  be  nominated  by  the 
voters  at  large  of  the  political  parties  to 
which  such  candidates  may,  res[>ectlvely,  be- 
long, a  provision  expressly  authorizing  such 
manner  of  nomination  would  and  should 
have  been  Inserted  In  said  amendment.  At 
the  time  of  tbe  framing  and  the  ratification 
of  said  amendment,  It  was  provided  by  the 
general  primary  election  law  that  "for  any 
offlcM  voted  for  entirely  vAthin  one  city 
*  *  * "  the  nomination  papers  should  be 
signed  "by  at  least  three  per  centum  of  tbe 
party  vote  in  at  least  one-fourth  of  all  the 
election  precincts  within  the  district  fn  which 
the  officer  ie  to  be  voted  for,  •  ♦  • " 
Subdivision  D  of  subdivision  6  of  section  6, 
Primary  Election  Law  (Stats.  1909,  p.  695). 
Thus  it  will  be  observed  that  when  the 
amendment  was  framed  and  submitted  to  and 
ratified  by  the  voters  of  the  city  of  Sacra- 
mento there  was  no  necessity  for  inserting 
In  said  amendment  a  provision  expressly  re- 
quiring the  nomination  for  trustee  to  be  made 
by  tbe  voters  of  the  candidate's  party  In  the 
city  at  larg&  The  effect  of  the  ratification 
and  approval  of  the  amendment  was,  by 
virtue  of  the  provision  of  the  primary  act 
as  It  then  existed,  to  require  the  nominations 
for  that  office  to  be  made  by  the  voters 
throughout  the  entire  dty.  Indeed,  at  tbe 
time  tbe  amendment  was  framed,  submitted, 
and  ratified,  the  incorporation  therein  of  a 
provision  of  that  character  wsuld  obviously 
have  been  regarded  as  supererogatory,  since 
tbe  general  law  of  the  state  upon  that  sub- 
ject had  Itself  already  provided  that,  where 
tbe  candidate  was  to  be  voted  for  within  the 
dty  by  tbe  voters  at  large,  bis  nomination 
should  likewise  be  made  by  the  voters  at 
large  belonging  to  the  political  party  to  which 
he  belongs ;  and  therefore  the  slleice  of  the 
amendment  In  that  r^rd  was  doubtless  ex 
Industrla,  and  very  properly  so.  It  thus  be- 
comes very  dear,  we  think,  that  tbe  purpose 
of  the  amendment  and  the  intention  of  the 
voters  in  ratifying  the  same  was  to  establish 
the  dty  at  large  as  an  election  district  for 
each  trustee  for  all  the  essential  purposes  of 
an  election  to  public  office  under  the  general 
laws,  by  the  provisions  of  which  only  may 
a  citizen  present  bis  aspirations  to  the  voters 
to  serve  the  public  in  an  official  capacity. 
In  other  words,  in  view  of  the  provisions  of 
subdivision  D  of  subdivision  6  of  section  6 
of  the  primary  election  law,  as  said  provi- 
sions read  prior  to  their  amendment  by  the 
Legislature  of  1911,  It  seems  to  us  that  no 
proposition  could  be  farther  r^noved  from 
the  realm  of  disputation  than  that  the  pur- 
I>ose  in  the  minds  of  the  framers  of  the 
amendment  of  section  8  of  the  charter  and 
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the  scope  and  tfect  tbn«o<  aa  It  was  ntifled 
by  the  TOters  were  to  require  a  candidate  for 
trustee  to  not  only  snhmlt  his  candidacy  as 
a  nominee  of  bis  party  for  sncb  office  to  the 
voters  of  the  city  at  large,  but  in  order  to 
secure  the  nomination  for  that  office  from  the 
party  of  which  he  Is  a  member,  to  first  8ath> 
mlt  his  candidacy  for  such  nomination  to 
those  electors  of  the  city  at  large  that  belong 
to  or  are  members  of  his  political  party. 
We  And  nothing  in  the  primary  act,  as  it  was 
amended  by  the  Legislature  of  1911,  incon- 
sistent with  the  construction  thns  placed  np- 
OD  the  amendment  of  section  8  of  said  char- 
ter.  As  stated,  said  amendment,  aided  by 
subdlTlslon  D  of  subdivision  5  of  section  5 
of  tbe  act  of  1909,  fixed  the  boundaries  of 
the  city  as  the  boundaries  of  the  election 
district  for  trustee,  and  such  district  could 
not  be  changed,  except  by  express  language, 
or  by  language  or  a  scheme  so  plainly  Incon- 
sistent therewith  as  to  ^ect  a  change  by 
necessary  implication.  In  other  words,  the 
provision  In  the  act  of  1909  is,  in  effect,  that 
where  the  officer  Is  to  be  voted  for  within 
the  city— that  Is,  voted  for  by  the  voters  of 
the  city  at  large — tbe  nomination  must  be 
made  by  tbe  voters  In  the  dty  at  large  be- 
longing to  the  party  of  the  candidate;  while 
the  provision  of  the  later  act  Is  merely  that 
the  nomination  is  to  be  made  by  the  voters 
belonging  to  tbe  candidate's  party  "within 
the  political  subdivision  in  which  the  candi- 
date seeks  nomination."  It  Is  therefore  to 
be  at  once  i>erceived  thitt  the  provision  in  the 
act  of  1911  does  not.  either  expressly  or  by 
Implication,  repeal  the  effect  of  the  former 
provision  which,  with  the  amendment  of  the 
charter  In  question,  established  tbe  city  as 
the  election  district  for  trustee;  for  the  po- 
litical subdivision  (referred  to  by  tbe  provi- 
sion of  the  later  act)  In  which  tbe  candidate 
for  that  [rasitlon  "seeks  nomination"  is  tbe 
subdivision  which  had  theretofore  been  estal>- 
Ushed  In  tbe  manner  suggested.  If  the  pro- 
vision In  the  act  of  1911  declared  that  tbe 
candidate  should  secure  to  his  nomination 
papers  the  specified  number  of  signatures 
from  the  voters  of  his  party  within  the  dis- 
trict or  subdivision  which  he  was  to  be  elect- 
ed to  apeciallff  rcpre$ent,  or  used  other  lan- 
guage of  like  Import  In  that  regard,  then,  ob- 
viously, a  different  proposition  would  be  sub- 
mitted, for  In  such  case  It  could  perhaps  be 
said  to  appear  reasonably  clear  that  the  In- 
tention was  to  change  the  election  district 
for  said  office,  so  far  as  It  concerned  the  nom- 
ination. But  no  such  proposition  Is  presented 
here,  and,  as  stated,  tbe  language  of  the  pro- 
vision of  the  act  of  1911  cannot,  by  any  ra- 
tional construction,  be  held  to  have  changed 
tbe  election  district  or  the  boundaries  there- 
of for  the  nomination  for  the  office  of  trus- 
tee of  said  city. 

It  may  with  no  impropriety  be  added  that, 
if  the  construction  given  tbe  amendment  of 
the  charter  bj  respondent  Is  to  be  adopted. 


it  may  readily  be  seen  how  tbe  folflllment  of 
its  obvious  object  could  easily  be  drcnmvent- 
ed.  It  will  not,  of  course,  be  denied  that 
the  ultimate  object  sought  to  be  attained  by 
the  amendment  was  to  give  to  the  voters  of 
the  dty  at  large,  rather  than  to  confine  the 
exercise  of  that  right  to  the  Immeasurably 
smaller  number  of  voters  residing  within 
each  of  the  wards,  tbe  privilege  of  having 
something  to  say  upon  the  most  Important 
question  that  can  concern  the  administration 
of  the  affaire  of  a  municipal  government, 
viz.:  The  right  to  take  part  In  the  selection 
of  those  officers  upon  whom  Is  bestowed  al- 
most the  entire  legislative  and  administrative 
power  of  such  a  government — those  offices 
Indeed,  constituting  the  l^lslatlve  body  of 
the  dty,  to  whom  Is  committed  the  all-impor- 
tant power  of  levying  taxes  upon  tbe  prop- 
erty of  tbe  dtlzen  and  of  disbursing  the  pub- 
lico revenues,  of  adopting  or  rejecting  r^n- 
latlons  designed  to  promote  and  conserve 
public  morals  and  public  health,  and,  in 
short,  of  exercising  a  variety  of  powers  di- 
rectly affecting  tbe  personal  and  property 
rights  of  the  Inhabitants  of  the  commnnlty 
embraced  within  the  mnnldpal  jurisdiction. 
Most  certainly  It  could  not  be  said  that  the 
voters  of  the  dty  at  large  were  vested  with, 
tbe  full  measure  of  power  In  that  regard. 
If  the  amendment  In  qnestlon  may  be  so  con- 
strued as  to  restrict  them  la  the  right  to  ex- 
press their  preferences  for  trustees  to  the 
mere  act  of  voting  at  the  general  election  for 
one  of  the  candidates  nominated  for  that 
oQice  by  a  small  percentage  of  the  voters 
residing  within  a  ward,  since  it  would  still  be 
In  the  power  of  the  voters  of  such  ward.  If 
they  chose  to  do  so,  to  so  manipulate  the 
nominations  by  the  political  parties  as  that 
individuals  would  thns  be  presented  to  tbe 
voters  at  large  as  candidates  for  that  office 
who  would  not  be,  by  reason  of  unfitness. 
In  point  of  both  character  and  ability,  the 
choice  of  the  voters  of  tbe  dty  at  la^re.  In 
other  words.  If  tbe  construction  of  the  scope 
6f  the  amendment  as  respondent  understands 
it  Is  correct,  the  voters  at  large  would  be 
compelled  to  select  either  the  one  or  the  other 
of  two  or  three  nominees,  neither  of  wbom 
possessed  the  first  qnallQcatlon  for  the  per- 
formance of  so  responsible  and  important 
public  duties.  Thus  It  is  clear  that  tbe 
amendmoit,  if  construed  in  harmony  with  re- 
spondent's contention,  might,  and  perhaps 
would,  in  many  Instances,  result  In  conferring 
upon  the  voters  of  the  dty  at  large  no  great- 
er or  better  advantages,  In  respect  of  the 
election  of  trustees,  than  they  enjoyed  prior 
to  the  adoption  of  the  amendment  Nor,  as 
has  been  suggested,  would  It  be  a  reply  to 
this  proposition  to  say  that  In  the  supposi- 
titious case,  the  ^'oters  of  the  dty  at  large 
could  secure  relief  by  casting  aside  party 
lines  and  so  proceed  to  select  some  capable 
and  trustworthy  citizen,  as  a  candidate,  inde- 
pendently of  a  political  por^  nomliiatioa  for 
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the  office,  or,  luTlns  that  coane  (wen  to  tbeu, 
tbat  It  ooald,  tberefon^  wdl  be  maintained 
Uiat  the  object  of  the  amendment  In  question 
was  not  to  clothe  them  with  the  right  to  par- 
ticipate in  the  nominations  for  trustee.  For 
the  polldea  and  principles  of  ovr  sovem- 
menta  In  tbli  conntrr.  as  la  and  haa  been 
Immanorlally  true  in  other  and  older  coun- 
tries than  this,  bare  always,  as  a  general 
rule,  be^  worked  out  and  crystallised  Into 
practical  facts  through  the  instromentallty  of 
political  parties  which  have  thus  become  an 
essential  part  'of  our  institutions.  Indeed,  in 
this  state  at  the  present  time,  as  has  been 
true  for  many  years  past,  we  have  a  positive 
or  legislative  recognition  of  these  political 
partisan  oi^nlzatlonB  in  the  laws  regulating 
the  methods  of  conducting  primary  elections 
or  elections  prosecuted  within  party  lines. 
And  most  unquestionably  it  is  not  In  accord- 
ance with  the  intent  or  the  spirit  of  the 
primary  law,  or  any  local  regulation  framed 
in  pursuance  thereof,  to  so  hamper  the  rights 
of  electors  who,  from  a  conviction  of  prin- 
ciple, have  Identified  themselves  with  a  politi- 
cal party,  as  to  drive  them  from  their  party, 
In  order  that  they  may  be  i)ermitted  to  select 
men  of  Qtness  In  all  respects  to  represent 
them  in  the  public  service.  On  the  contrary, 
the  central  purpose  of  recent  legislation  is 
to  give  to  the  voter  full  opportunity  to  ex- 
press himself  fully  and  effectively  with  re- 
gard to  the  men  who  shall  be  selected  to 
stand  as  the  nominees  of  the  political  party 
to  whose  principles  and  policies  he  conceives 
It  to  be  his  duty  as  a  loyal  supporter  of  good 
government  to  pledge  his  allegiance.  Be- 
sides, common  experience  JustlQes  the  dec- 
laration tbat,  as  a  rule,  a  majority  of  the 
members  of  a  political  party  are  disposed  to 
rellglonsly  and  often  blindly  adhere  to  party 
lines  and  so  "stick  to  the  tldiet,"  notwith- 
standing tbat  conditions  may,  for  the  sake 
of  good  government,  Imperatively  demand  an 
abandonment  of  party  in  the  selection  of  pub- 
lic officials.  Bat  It  Is  not  necrasary  to  fur- 
ther pursue  an  investigation  for  reasons, 
apart  from  tiiose  which  are  apparent  on  the 
face  of  the  amendment  In  question  itself, 
viewed  by  the  light  of  the  provision  of  the 
primary  act  of  1909  to  which  we  have  re- 
ferred, disclosing  that  the  object  of  said 
amendment  of  section  8  of  the  charter  of 
Sacramento  was  to  give  the  voters  of  that 
city  at  large  the  right  to  nominate,  as  well  as 
to  elect,  tmstees.  It  Is,  as  we  have  declared, 
clear  to  us  that  such  was  the  object  of  the 
amendment,  and  that  it  was  folly  accom- 
plished. 

For  the  reasons  stated  herein,  the  demur- 
rer to  the  petition  was  heretofore  overruled, 
and  the  prayer  for  a  writ  of  mandate  granted. 

We  concur:    CBIPHAN,  P.  J.;  BUBp 

NEOT?,  J. 


HOOAN  V.  SUPEUTOR  COURT  OF  MER- 
GED COUNTY  et  aL   (Civ.  895.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Aug.  8.  1911.  Rehearing  Denied 
by  Supreme  Court  Sept.  27,  1911.) 

1.  PaOBlBlTION  (5  11*>- SCOPI  OP  Wbit. 

Under  Code  Civ.  Froc.  S  1102,  defining  a 
writ  of  prohibition  as  the  counterpart  of  a 
writ  of  mandate,  arreatlng  the  proceedings  of 
any  tribunal,  corporation,  board,  or  person, 
whether  exercising  ministerial  or  judicial  func- 
tions, when  such  proccedingi  are  without,  or 
in  excess  o^  the  Jurisdiction  of  the  tribunal, 
corporation,  board,  or  person,  the  scope  o£  such 
writ  is  limited  to  a  trial  of  the  question  of 
jiirisdictioD,  and  cannot  be  extended  to  a  re- 
view of  errors  of  law  committed  by  any  tri- 
bunal, corporation,  board,  or  person  in  a  pro- 
ceeding of  which  such  tribunal,  etc.,  had  juris- 
diction, 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  S  86;  Dec.  Dig.  %  11.*] 

2.  PROHiamoN  (J  3*)  —  Conviction  Bifoix 
Justice— Review  of  Bviobiice. 

Where  petitioner  was  convicted  of  a  mis- 
demeanor before  a  justice,  whether  the  evi- 
dence was  sufficient  to  justify  the  verdict  was 
reviewable  only  on  appeal  to  the  superior  court, 
as  provided  by  Pen.  Code,  I  1466,  and  could 
not  be  determined  by  a  wnt  of  prohibition. 

fEd.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  H  ^19 :   Dec.  Dig.  S  8.*] 
8.  PBOHiHmoM'  (I  10*)— JUBiSDionow— Re- 
view—Insufficient  Complaint. 

Whether  the  complaint  on  which  uetition- 
er  was  convicted  of  a  misdemeanor  before  a 
justice  was  iasulBcient  to  confer  jurisdiction 
on  the  justice  may  be  determined  on  a  writ 
of  prohibition  to  restrain  the  jastioe  from  ear^ 
rying  the  sentence  Imposed,  pnrsoant  to  snch 
conviction,  into  effect 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  H  37-G6;  Dec  Dig.  {  10.*j 

4.  iNDicniBNT  Ann  InroBUAnoir  (I  111*)— 

BXCEFTIONB. 

Pen.  Code,  |  604,  provides  that  every  per- 
son who  maliciously  injures  or  destroys  any 
standing  crops,  grain,  cultivated  fruit,  or  veg- 
etables, "in  any  case  la  which  a  punishment 
is  not  prescribed  by  this  Code,"  Is  guilty  of  a 
misdemeanor.  Held,  that  since  the  exception 
with  which  such  section  concerns  itself  forms 
no  essential  part  of  the  description  of  the 
crime  defined,  but  merely  deals  with  the  pun- 
ishment for  the  crime  described,  a  complaint 
charging  that  petitioner  did  willfully,  etc.,  in- 
jure and  destroy  a  standing  crop  of  grain, 
then  the  property  of  complainant,  etc.,  was 
not  fatally  defective  for  failure  to  negative 
that  the  acts  complained  of  constituted  other 
crimes  otherwise  punishable,  it  being  necessary 
to  negative  an  exception  in  a  statute  only 
where  it  expressly  exempts  from  its  operation 
the  commission  of  certain  other  acts  than  those 
mentioned  therein,  for  which  a  punishment  is 
otherwise  or  by  some  other  enactment  pre- 
scribed ;  and  snch  exception  is  so  incorporated 
with  and  becomes  a  part  of  the  statnte  as  to 
constitnte  a  part  of  the  definition  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  gS  295-298:  Dec. 
Dig.  S  111.*] 

5.  Criminal  Law  (S  304*)— Judicial  Noticb 
-Statutes. 

Pen.  Code,  1  604,  provides  tbat  every 
person  who  shall  maliciously  injure  or  destroy 
any  standing  crops,  grain,  cultivated  fruits,  or 
vegetables,  m  any  case  for  which  the  punish- 
ment is  not  otherwise  prescribed  by  the  Code 
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is  guilty  of  a  miadem«aDor.  Held,  that  the 
court!  will  take  jndicial  notice  of  the  faet  that 
the  only  other  section  of  the  Code,  apart  from 
aectloQ  602.  aabd.  8,  which  provides  another 
and  different  punishment  for  a  similar  offense 
is  section  600,  which  makes  it  an  offense  to 
destroy  standing  grain  or  grass  by  burning. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {  700;  Dec.  Dig.  f  804.*] 

6.  Cbops  a  !•)— Dbfimitiom. 

The  word  "cropa"  indades  growlnf  grain 
or  grass. 

[Ed.  Note.— For  other  caiei^  see  Crops,  Dec 

Dig.  «  1.* 

For  other  deflnitionn,  see  Words  and  Fhra»* 
ea,  VOL  2,  pp.  1755,  1756.] 

7.  iNDXOnUNT  AND  INFOBIUXXON   (|  111*>— 

Statutes— ExcBpnoHB. 

Pen.  Code,  I  602,  subd.  3.  provides  that 
every  person  who  willfully  commits  a  trespass 
by  either  maliciously  injuring  or  severiug  from 
the  freehold  of  another  anything  attached 
thereto,  or  the  produce  thereof,  is  gailty  of  a 
misdemeanor;  and  section  604  declares  that 
every  person  who  maliciously  injures  or  de- 
stroys any  standing  crops,  etc.,  In  any  case 
for  which  a  poniehment  is  not  otherwise  pre- 
scribed by  the  Code,  is  guilty  of  a  misdemean- 
or. Held,  that  section  602,  subd.  3,  is  dis- 
tinguished from  section  604,  in  that  it  prescribes 
a  penalty  for  a  trespass  by  which  the  freehold 
of  another  la  maliciously  injured  in  any  of  the 
ways  expressly  pointed  out  by  such  section  and 
subdiviBion^  or  by  any  act  within  the  con- 
templation of  the  language  thereof,  while  sec- 
tion 604  is  intended  to  punish  the  act  of  in- 
Joring  or  destroying,  not  the  freehold  itself, 
but  the  crops,  gram,  etc.,  growing  thereon ; 
and  hence  a  complaint  under  section  604,  charg- 
ing that  defendant  did  willfully  injure  and 
destroy  a  standing  crop  of  grain,  the  proper- 
ty of  complainant,  situated,  etc.,  was  not  fa- 
tally defective  for  failure  to  allege  that  such 
destruction  was  not  committed  by  means  of 
trespass  to  the  freehold,  and  therefore  pan- 
ishable  under  section  602,  mbd.  3. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information.  Cent.  D^.  ||  295-288;  Dee. 
Dig.  I  111.*] 

8.  Cbihinal  Law  ({  260*)— Misdeueanobb— 
Conviction  befobe  Justice— Betiew  bt 
supbbiob  coubt^ubisdiction. 

Under  Pen.  Code,  1  1260,  authorizing  ap- 
peals from  convictions  mfore  a  justice  to  the 
superior  court  where,  on  such  an  appeal,  the 
superior  court  was  convinced  that  accused, 
who  had  been  convictAi  of  a  misdemeanw  be- 
fore a  Justice,  had  not  been  accorded  a  fair 
trial,  and  that  the  sentence  Imposed  was  un- 
reasonably severe,  it  had  power  to  modify  the 
Judgment  by  reducing  the  sentence  to  sndi  as 
wonld  ba  reastmaUe  and  Jost,  or  grant  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  I  260.*] 

Petition  by  H.  H.  Hogan  tor  a  writ  of  pro- 
hibition against  the  Superior  Court  In  and 
for  Merced  County  and  Hon.  H.  N.  Rector, 
Judge  thereof.  Demurrer  to  petition  sustaln- 
ed,  and  alternative  writ  discharged. 

Carroll  Cook,  for  iwtitioner.  F.  O.  Oa- 
trandw  and  H.  S.  Sbaflttr,  for  iwpondents. 

HART.  J.  This  is  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond' 
enta  from  making  any  order,  otber  tban  to 

reverse  or  modify  the  same.  In  relation  to  a 


certain  Judgment,  rendered  and  entered  In  a 
criminal  action  against  the  petitioner  by  the 
Justice's  court  of  township  No.  6  of  Merced 
coun^,  and  from  which  an  aiqpeal  has  been 
taken  to  and  Is  now  pending  before  the 
spondent  superior  court 

The  questions  presented  for  discussion  and 
declBtoD  are  raised  by  a  general  demurrer, 
which  has  been  Interposed  to  the  petition  by 
the  respondents.  The  averments  of  the  peti- 
tion disclose  the  following  facts:  On  the 
17th  day  of  April,  1911,  a  complaint  was  fil- 
ed in  the  Justice's  court  of  township  No.  5,  In 
the  county  of  Merced,  charging  the  petition- 
er with  having  violated  the  provisions  of 
section  604  of  the  Penal  Code.  Said  section 
reeds  as  follows:  "Every  pwscoi  who  mall- 
donsly  Injures  or  destroys  any  standing 
crops,  grain,  cultivated  frulta  or  vegetables, 
the  property  of  another.  In  a  case  for  whldk 
a  punishment  Is  not  otherwise  prescribed  by 
this  Code,  is  guilty  of  a  misdemeanor." 

The  complaint  upon  which  the  petitions 
was  tried  is  In  the  following  language: 
"That  said  Howard  H.  Hogan,  on  or  about 
the  15th  day  of  April.  A.  D.  1911,  In  the 
said  county  of  Merced,  state  of  California, 
did  willfully,  unlawfully,  and  maliciously 
Injure  and  destroy  standing  crop  of  grain, 
then  and  there  the  property  of  the  said  Mary 
Collier,  situated  at  the  soutbeastffl-ly  part  of 
section  6,  Tp.  7  S.,  R.  10  E..  in  Merced  county, 
California;  said  land  and  premises  and  crop 
being  then  and  there  the  property  of  the  said 
Mary  Collier."  On  the  25th  day  of  April, 
1911,  the  petitioner,  having  previously  been 
arraigned  upon  and  entered  a  plea  of  "not 
guUtr"  to  the  charge  thus  preferred  against 
him,  was  pnt  upon  fals  trial  upon  said  com- 
plaint, and  the  Jnry  by  whom  the  facts  were 
tried  returned  the  following  verdict :  "We.  the 
Jnry,  In  the  above-entitled  cause,  find  the  de- 
fendant gutlty  as  charged.**  Th««upon  the 
Justice  of  the  peace,  pronouncing  Judgment 
against  petitioner,  sentenced  him  to  a  term 
of  six  numtha  In  the  county  Jan  of  Merced 
county. 

As  seen,  the  petitioner,  In  dne  time,  took 
an  appeal  to  the  superior  court  of  Merced 
onm^  upon  a  statement  of  the  case  settled 
by  the  Justice  of  the  peace,  as  required  by 
law.  Section  1468,  Pen.  Co&b.  The  ai^wal 
snbaequentiy  came  on  for  hearing  before  the 
respondmit^  and,  after  argumenta  tbereon. 
the  aame  was  submitted  for  dedslon  and 
taken  under,  advleement.  On  the  16th  day 
of  June.  1911,  the  respondttit.  Judge  of  the 
superior  cour^  without  making  any  order  in 
the  premtoes.  filed  a  writtoi  <^nl(m  In  which 
he  announced  that  the  oondnsiMi  at  whldi 
he  had  arrived  am  said  appeal  was  that  be 
had  dlacorered  no  substantial  reason  Justify'^ 
Ing  an  ordw,  other  than  one  afBxming  tiie 
Judgment.  Embodied  in  the  petltl<m  herein  ia 
a  portion  of  the  writtoi  opinion  refnred  to^ 
and  we  shall  here  reproduce  the  same,  not 
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because,  In  our  Indgment,  It  has  any  bearing 
on  tbe  ultimate  qneatlon  submitted  for  deci- 
sion by  this  court  (tbat  of  jnrladlctlon).  but 
solely  tor  tbe  purpose  of  making  some  sue- 
geetlons  wblcb,  under  the  drcumstances  of 
tbe  case  as  It  Is  presented  here  may  be  offer- 
ed with  no  Impropriety. 

"The  court  has  given  this  matter  parttca- 
lar  consideration,  for  tbe  reason  tbat  It  ap- 
pears, very  dearly*  from  tbe  statemmt  tbat 
the  defendant  was  not,  to  say  the  least,  'In 
tbe  hands  of  bis  friends'  In  the  conrt  below. 
fThe  snitence  of  the  conrt  tbat  the  defendant 
be  imprisoned  In  the  connty  JaU  for  the  term 
of  six  months  seems  onreasooably  severe. 
This  Is  the  maxim  am  sentence  of  imprison- 
ment that  could  be  imposed;  and  the  law 
contemplates  that  it  shall  not  be  Imposed  in 
cases  like  this,  except  where  express  malice 
clearly  appears.  The  peace  and  dignity  of  the 
people  of  the  state  of  California  would  prob- 
ably not  have  been  considered  by  the  com- 
plaining witness  to  have  been  invaded  by  tbe 
defendant,  and  this  case  would  thraefore  nev- 
er have  had  any  existeoce  at  all,  if  the  de- 
fendant bad  granted  her  demand  for  the  writ- 
ten agreement  to  famish  her  lands  with  wa- 
ter. In  snch  drcamatanceB  she  would  prolh 
ably  have  accepted,  most  gladly,  tbe  defend- 
ant's otTer  to  pay  liberally  for  all  damages 
done  to  the  land  and  crop  In  making  bis  le- 
pairs.  There,  I  say,  the  sentence  seems  un- 
reasonably sev^e.  The  peace  and  dignity  of 
the  people  of  the  state  of  California  are  not 
considered  wb^  her  officers  employ  the  pow- 
er placed  In  their  hands  to  satisfy  a  pri- 
vate grudge  of  an  individual  or  a  neighbor- 
hood, however  well  founded  that  grudge 
might  be;  It  will  be  necessary  for  this  court 
to  affirm  tbe  judgment,  with  the  hope,  nev- 
ertb^ess,  that  the  judge  of  the  court  below 
may  see  fit  to  modify  the  same  until  the  de- 
mands of  justice  shall  be  simply  fully  met, 
and  not  leave  it  so  that  the  malice  or  re- 
venge of  any  individual  or  community  dull 
be  satlsfled.'* 

The  [>etltlon  farther  alleges  that  the 
statement  on  appeal  In  said  action  to  the  su- 
perior court,  which  statement.  It  is  averred, 
seta  forth,  in  narrative  form,  tbe  testimony 
given  at  the  trial  of  said  cause,  "wholly  falls 
to  show  that  there  was  any  testimony  given 
at  said  trial  tending  to  establish  any  of  the 
material  facts  necessary  to  a  conviction  of 
the  defendant  as  hereinafter  set  forth,"  fol- 
lowing which  all^ation  is  a  specific  state- 
ment of  the  partlcnlars  wherein  the  evi- 
dence Is  Insufllcient  to  Justify  the  conviction, 

[1]  Tbe  sole  question  wblch  Is  presented 
or  may  be  considered  in  a  proceeding  upon 
a  writ  of  prohibition  is  one  of  jurisdiction. 
In  tbe  language  of  our  Code  (section  1102, 
Code  Civ.  Proc),  the  office  of  the  writ  Is  to 
arrest  "the  proceedings  of  any  tribunal,  cor- 
poration, board  or  person,  whether  exercis- 
ing fnnctlons  judicial  or  ministerial,  when 
such  proceedings  are  without,  or  In  excess 
of  the  jurisdiction  of  such  tribunal,  corpora- 


tion, board  or  pusmL**  ^le  ^wal  rule  is 
and  baa  always  been,  so  far  as  we  know, 
to  tbe  omtrary,  that  neither  this  nor  any 
other  writ  whose  sole  object  Is  to  try  the 
question  of  jurisdiction  can  be  made  to  anb- 
serve  the  purposes  of  a  writ  of  error,  or  be 
extended  In  its  corrective  scope  to  the  re- 
view of  errors  of  law  committed  by  any 
"tribunal,  corporation,  board  or  person,"  in 
a  proceeding  of  which  such  tribunal,  etc., 
has  jurisdiction  under  the  law.  This  ntle 
has  been,  generally  speaking,  strictly  ad- 
hered to,  at  least  in  Oalifomia.  In  the  very 
recent  case  of  the  Western  Union  Telegraph 
Co.  V.  Supralor  Court,  etc.*  reported  in  115 
Pac.  1100,  decided  by  this  court,  the  ques- 
tion was,  upon  prohibition,  whether  the 
Postal  Telegraph  Company,  a  foreign  corpo- 
ration, was  autlunlzed  by  the  law  of  this 
state  to  exwdse  the  pqwot  of  eminent  do- 
main. Tbe  contention  of  tbe  petltoner  in 
that  case  was  that  no  sudi  right  was  con- 
ferred upon  fordgn  tel^rapfa  corporatioas, 
and  that  Oietefore  no  cwnplalnt  could  by 
any  possibility  be  filed  in  the  trial  court 
which  could  give  that  tribunal  Jurisdiction 
to  try  a  case  for  the  cond^nnatton  of  prop- 
erty by  snch  a  corporation.  This  court  con- 
ceived that  point  to  be  wtil  made,  and  so 
heard  the  proceeding,  holding  ultimately, 
bowevw,  that  foreign  telegraph  corporations 
were,  under  certain  conditions  prescribed  by 
the  feda«l  government,  authorized  to  «xer^ 
else  the  power  of  eminent  domain  In  Cali- 
fornia. But  the  Supreme  Court  denied  a  peti- 
tion for  a  hearing  of  the  cause  by  that  court 
after  the  decision  of  this  court  on  the  sole 
ground  that,  notwithstanding  "tbat  the  ca- 
pacity of  a  foreign  corporation  to  exerdae 
the  power  of  eminent  domain  In  this  state 
is  purely  a  question  of  law.  It  Is  (neverthe- 
less) a  question  as  much  within  the  jurisdic- 
tion of  tbe  superior  court  as  other  ques- 
tions of  law  arising  In  similar  cases  which 
are  held  to  be  reviewable  here  only  on  ap- 
peal." Manifestly,  therefore,  we  must  be 
prepared  to  say  that  the  record  before  us 
shows  that  the  respondents  are  without  ju- 
risdiction to  render  any  judgment  on  the 
appeal,  before  we  would  be  authorized  to 
make  or  grant  an  order  restraining  them 
from  doing  so.  We  find  no  warrant  for 
so  declaring. 

But  counsel  for  the  petitioner  here  stren- 
i;ou8ly  Insist  that,  in  proceedings  on  prohibi- 
tion, jurisdiction  Is  not  the  only  question 
which  may  be  considered  and  determined, 
but  that  this  court  has  the  power,  through 
the  employment  of  that  writ,  to  prevent  the 
exercise,  by  an  Inferior  tribunal,  etc.,  of  any 
jndidal  act  contrary  to  law,  and  a  number 
of  California  cases,  as  well  as  some  from 
other  jurisdictions,  are  dted  as  supporting, 
that  position;  the  theory  upon  which  the 
argument  proceeds  being  that  the  higher 
courts,  by  appropriate  original  proceedings 
whlcb  may  be  instituted  therein,  are  thus 
given  the  i>ower  to  exercise  the  power  of 
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general  sapervisloii  over  and  control  of  the 
proceedings  In  the  subordinate  courts,  where 
there  ]a  no  remedy  In  the  ordinary  course  of 
law  for  the  correction  of  errors  committed 
In  such  proceedings.  In  other  words,  In  sub- 
stantial effect,  the  argument  Is  that,  where 
an  inferior  tribunal  threatens  to  do  an  act 
which  is  contrary  to  law,  such  act  may  be 
prevented  by  the  courts  of  last  resort  through 
the  writ  of  prohibition,  without  regard  to 
whether  the  act  so  threatened  afTects  or  con- 
cerns the  Jurisdiction  of  the  court  to  do  the 
threatened  act  or  not  It  is  therefore  con- 
tended that  in  this  proceeding  we  are  at 
liberty  to  review  the  evidence  adduced  in  the 
Justice's  court,  as  the  same  is  narrated  in 
the  petition  here,  for  the  purpose  of  deter- 
mining Its  evidentiary  value,  and  review  and 
pass  upon  any  and  all  the  alleged  errors 
committed  by  the  Justice's  court  In  the  trial 
of  the  cause. 

[2]  It  is  very  clear  that  we  cannot  accept 
Qie  theory  thus  advanced  without  extending 
the  writ  of  prohibition  far  beyond  any  pur- 
pose It  la  designed  to  snbsen-e.  In  the  first 
place,  It  is  to  be  remarked  that  the  question 
whether  the  evidence  iip<m  which  the  Jury 
in  the  Justice's  court  convicted  the  petitioner 
is  sufficient  to  Justify  tide  verdict  is  one 
which,  ob^ualy,  cannot  be  reviewed  In  a 
proceeding  of  this  cliaracter.  That  question 
was  one  entirely  for  the  Jury  in  the  first 
instancy  and  If  the  charge  be  true  OM.  the 
evidence  does  not  support  the  finding  of  toe 
Jury  th«i  the  sole  remedy  for  the  correction 
of  the  error  thus  conunltted  Ilea  In  an  appeal 
to  the  superior  court  Section  1480,  Pen. 
Code.  In  other  words,  it  Is  within  the  Juris- 
diction of  the  Jury  to  return  a  verdict  of 
guilty,  whether  the  evidence  warrants  it  or 
not;  and  equally  It  is  within  the  Jurisdiction 
of  the  superior  court,  on  an  appeal  thereto 
from  a  Judgmoit  rendered  in  a  criminal 
action  cognizable  by  the  Justice's  court  to 
decide  whether  there  exists  or  does  not  ex- 
ist any  ground,  whetber  arising  upon  the  evi- 
dence or  the  rulings  or  the  Instructions,  If 
any  be  giveu,  for  affirmance,  reversal,  or 
modlQcatlon  of  such  judgment;  nor  can  said 
court  be  prevented  from  exercising  such  Ju- 
risdiction, or,  In  the  exercise  thereof,  be  re- 
quired to  decide  the  appeal  in  a  particular 
way. 

A  distinction  must  be  recognized  between 
those  cases,  of  which  Bruuer  v.  Superior 
Court.  92  Cal.  239,  28  Pac.  341,  and  In  re 
Shortridge,  99  Cal.  526,  34  Pac.  227,  21  L.  B. 
A,  755,  37  Am.  St  Rep.  78,  are  exemplars, 
wherein  the  question  of  Jurisdiction  rests 
so  essentially  upon  extrinsic  facts  that  a 
review  thereof  is  not  only  necessary,  but 
proper.  In  order  to  determine  that  question, 
and  those  cases  wherein  the  determination 
of  the  question  of  Jurisdiction  rests  entire- 
ly on  the  power  vested  by  the  Legislature 
In  the  courts  to  perform  certain  definitely  I 
specified  acta.    In  the  Bruner  Case,  the  | 


question  of  the  court's  Jurisdiction  to  try 
the  petitioner  on  a  certain  felony  charge 
arose  upon  the  question  of  the  validity  of 
the  Indictment  upon  which  It  was  proposed 
to  put  him  upon  his  trial;  the  validity  of 
Bald  Indictment  having  been  challenged  on 
the  ground  that  an  elisor  bad  been  appoint- 
ed to  summons  the  grand  Jury  by  which  the 
Indictment  was  found  and  returaed{  it  af- 
firmatively appearing  that  the  sherlfT  was  In 
no  way  disqualified  from  summoning  said 
Jury.  The  question  in  that  case  was  wheth- 
er the  court  had  Jurisdiction  to  appoint  an 
elisor  for  that  purpose,  in  the  absence  of  an 
afilrmattve  showing  that  the  sheriff  was  dis- 
qualified; and,  of  course,  it  was  necessary, 
in  order  to  determine  that  question,  for  the 
court,  on  prohibition,  to  ascertain  the  fact 
whetber  the  sheriff  was  or  was  not  so  dis- 
qualified. In  tlie  Shortridge  Case,  the  pe- 
titioner liad  been  adjudged  guilty  of  con- 
tempt of  court  for  the  violation  of  an  or- 
der of  said  courtt  made  in  a  divorce  case, 
Interdicting  the  publication  of  the  testi- 
mony heard  In  said  case.  The  petitioner^ 
publisher  of  a  dally  newspaper  at  the  coun- 
ty seat  of  the  county  In  which  the  court 
proceedings  were  bad,  published  a  report  of 
the  testimony  in  violation  of  said  order. 
There  was  no  question  In  either  of  those 
cases,  nor  could  there  be,  but  that  the  court 
had  Jurisdiction  to  appohit  an  elisor  and  to 
punish  for  contempt.  In  proper  cases.  The 
question  In  both  cases  was  not,  therefore, 
whether,  abstractiy  speaking,  the  subordi- 
nate courts  had  Jurisdiction  to  do  those 
things,  but  whether  the  facta  therein  dis- 
closed were  such  as  to  authorize  or  Justify 
those  courts  In  exercising  tliat  Jurisdiction. 
The  real  question,  In  other  words,  was 
whether  the  courts  below  had  abused  their 
discretion  in  the  exercise  of  the  general  pow- 
er or  Jurisdiction  with  which  they  are  In- 
vested, or,  to  state  the  proposition  in  an- 
other way,  whether  those  courts  acted  upon 
facts  which  could  not  put  their  jurisdiction 
as  to  such  matters  in  motion.  Thas  it  is  to 
be  perceived  that  the  question  of  Jurls^e- 
tion  In  those  cases  rested  essentially  upon 
extrinsic  facts,  and  necessarily  the  courts  is- 
suing the  writs  therein  were  required  to  re- 
view and  examine  those  facts  for  the  pur- 
pose of  determining  whether  the  courts  be- 
low had  acted  within  or  beyond  their  Juris- 
diction. 

But  in  the  case  at  bar,  no  question  can 
arise,  either  ns  to  the  Jurisdiction  of  the 
Justice's  court  to  try  the  misdemeanor  of 
which  the  petitioner  has  been  convicted,  or 
the  appellate  jurisdiction  of  the  respondent 
superior  court  of  the  class  of  misdemeanoia 
to  which  It  belongs.  Jurisdiction  In  both  lit- 
Btances  Is  definitely  prescribed  and  fixed  1^ 
the  law  Itself,  and  therefore  obviously  no 
proof  of  facts  extrinsic  to  the  law  is  essen- 
tial to  warrant  Its  exercise.  Hence  it  Is 
plainly  to  be  discerned  that  there  Is  a  very 
great  disUnctlcm,  In  their  nature  and  imi^ 
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pose,  between  the  facts  whicb  It  was  abso- 
lutely esstotial  for  tbe  Supreme  Court  to  re- 
view and  consider  tu  the  Bruner  and  Short- 
rldge  Cases  and  the  facts  which  counsel  for 
petitioner  urge  upon  this  court  to  review. 
In  this  case,  the  facts  do  not,  as  they  could 
not,  affect  the  question  of  jurisdiction,  but 
entirely  bear  upon  and  relate  to  the  merits 
of  the  case;  that  Is,  whether  they  are  or  are 
not  sufficient  to  support  the  verdict  render- 
ed, against  petitioner  In  the  justice's  court 
Aa  stated  In  the  beginning,  that  question  Is 
one  that  cannot  be  reviewed  In  a  proceeding 
of  this  character,  even  if  it  were  conceded 
that  the  evidence  Is  insufficient  to  justify  the 
verdict,  wltbont  torturing  the  office  of  this 
writ. 

We  are  now  brought  to  a  consideration  of 
the  only  point  to  which  we  attached  any  Im- 
portance upon  the  granting  of  the  order  for 
the  alternative  writ,  viz.:  That  the  com- 
plaint upon  which  petitioner  was  convicted 
does  not  state  facts  sufficient  to  constitute 
an  offense  under  the  terms  of  the  section  of 
the  Penal  Code  upon  which  that  pleading 
was  drafted.  The  contention  Is  that.  If  the 
complaint  does  not  state  a  public  offense,  the 
Judgment  of  imprisonment  is  void,  and  that 
therefore  the  reejwndents  are  without  Juris- 
diction to  make  any  order  whatsoever  on  the 
appeal. 

[3]  It  has  been  held  that  a  complaint 
which  purports  to  charge  a  misdemeanor  of 
which  Justices'  courts  have  jurisdiction,  but 
which  fails  to  state  any  offense  known  to 
the  law,  may,  upon  the  conviction  of  the  ac- 
cused under  the  averments  of  such  pretended 
pleading,  be  declared  void  on  habeas  corpus, 
and  the  accused  discharged  from  custody. 
Ex  parte  Greenall,  153  Cal.  767,  96  Pac.  801. 
Since  unlawful  restraint  of  one's  liberty, 
from  which  restraint  he  may  be  released 
through  the  writ  of  habeas  corpus.  Involves, 
essentially,  the  question  of  Jurisdiction,  it 
follows,  of  course,  that  where,  as  here,  the 
relief  sought  Is  to  prevent  the  performance 
of  an  act  which.  It  Is  alleged,  would  be  in 
excess  of  the  jurisdiction  of  the  court,  or 
where,  as  In  the  Shortrldge  Case,  supra,  such 
act  has  already  been  performed,  tbe  writ  of 
prohibition,  in  the  first-mentioned  case,  and 
the  writ  of  certiorari,  In  the  last-mentioned 
case,  may  be  invoked  to  prevent  tbe  doing  of 
or  to  annul,  as  the  case  may  be,  the  act,  the 
validity  of  which  is  thus  challenged.  But  we 
think  the  complaint,  with  sufficient  clearness, 
states  the  offense  sought  to  be  thereby 
charged. 

[4]  The  spedflc  claim  of  the  petitioner  la, 
however,  that  the  complaint  does  not  set 
forth  all  tbe  facts  essential  to  a  proper  de- 
scription of  the  crime,  as  it  Is  defined  by 
section  601  of  tbe  Penal  Code.  That  section, 
it  will  be  remembered,  provides  that  every 
person  who  maliciously  Injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits, 
or  vegetables,  etc,  imy  cate  for  which  a 
punUhment  it  not  othenoitt  pruviieA  ^ 


this  Code,  is  guilty  of  a  misdemeanor."  Tbe 
argument  Is  that  the  complaint,  to  have  stat- 
ed the  offense  defined  by  that  section,  should 
have  alleged,  and  thus  have  shown,  that  the 
act  charged  against  the  petitioner  by  the  com- 
plaint is  one  "for  which  a  punlsIimeDt  is  not 
otherwise  provided"  by  the  Penal  Code.  To 
sustain  this  contention,  counsel  refer  us  to 
the  case  of  the  People  v.  Orlnnell,  9  Cal. 
App.  23S,  98  Pac.  681,  wherein  an  Indictment, 
purporting  to  charge  the  defendant  with  the 
crime  denounced  by  section  288  of  the  Penal 
Code,  was  held  fatally  defective.  In  that  it 
did  not,  by  appropriate  or  any  averments, 
negative  the  exception  prescribed  in  said  sec- 
tion. Said  section  provides  that  "any  person 
who  shall  willfully  and  lewdly  commit  any 
lewd  or  lascivious  act  other  than  tbe  acts 
constituting  other  crimes  provided  for  in 
part  two  of  this  Code  upon  or  with  tbe  body, 
or  any  part  or  member  thereof,  of  a  child 
under  tbe  age  of  fourteen  years,  with  tbe  in- 
tent," etc.  The  indictment  merely  alleged 
that  the  defendant  "did  willfully  and  lewd- 
ly commit  a  lewd  and  lascivious  act  upon 
and  with  the  body  of  a  child  under  the  age 
of  fourteen  years,  •  ♦  ♦  with  tbe  Intent," 
etc.  It  will  thus  be  noticed  that  the  indict- 
ment contained  no  allegation  which  disclosed 
that  the  act  charged  against  the  accused  was 
not  one  of  those  acts  "constituting  other 
crimes  provided  for"  in  another  designated 
part  of  the  Penal  Code,  and,  as  the  language 
referring  to  tbe  acts  "constituting  other 
crimes"  was,  essentially,  partiy  descriptive 
of  the  crime  attempted  to  be  charged,  the 
failure  to  state  In  the  Indictment  that  the 
act  of  the  defendant  did  not  come  within 
those  acts  constituting  "other  crimes"  result- 
ed In  a  failure  to  properly  describe  the  crime 
thus  sought  to  be  preferred  against  the  ac- 
cusedl,  and  therefore  a  failure  to  state  a  pub- 
lic offense.  The  rule  In  such  cases  is  that, 
where  a  statute  expressly  exempts  from  its 
operation  the  commission  of  certain  other 
acts  than  those  mentioned  therein,  for  which 
a  punishment  is  otherwise  or  by  some  other 
enactment  prescribed,  and  such  exception  "Is 
so  incorporated  with  and  becomes  a  part  of 
such  statute  aa  to  constitute  it  a  part  of  tbe 
definition  of  tbe  crime,"  then  the  exception 
must  be  pleaded,  in  order  to  properly  de- 
scribe and  state  tbe  defense.  Bx  parte  Hor- 
nef,  164  Cal.  360,  97  Pac.  891 ;  People  v.  Grln- 
nell,  supra,  and  cases  therein  cited. 

[S.  6]  But  It  is  plainly  manifest  that  the 
"exception"  with  which  section  601  of  tbe 
Penal  Code  concerns  itself  constitutes  no  es- 
sential part  of  the  description  of  the  crime 
therein  defined.  There  is  nothing  in  the  lan- 
guage of  said  "exception"  or  In  the  substance 
thereof  which  can  add  anything  to  the  lan- 
guage precedenUy  used  in  describing  tbe  act 
which  must  be  committed  to  constitute  tbe 
crime,  or  in  describing  tbe  intent  which  must 
accompany  such  act  to  consummate  It.  In 
other  words,  said  language  or  the  proposition 
U  e^ieaaes  Is  descriptive  In  no  sous  or  de- 
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(tree,  either  of  the  act  or  the  condition  of 
mind  which  must  be  present  In  the  commis- 
sion thereof.  Nor  does  It  describe  any  act  or 
acts  constituting  a  crime  nnder  other  enact- 
ments which.  If  perpetrated  by  the  accnsed. 
would,  as  In  the  case  of  section  288,  have  the 
effect  of  removing  his  conduct  as  charged  in 
the  complaint  from  within  the  purview  of 
said  section.  The  "exception"  merely  deals 
with  the  matter  of  the  punishment  for  the 
crime  described  by  said  section.  It  simply 
means,  In  other  words,  that  one  who  may  be 
convicted  of  the  offense  of  maliciously  injur- 
ing or  destroying  any  standing  crops,  etc, 
shall,  in  case  there  Is  no  other  or  different 
punishment  Bpeclflcally  prescribed  for  such 
act  by  some  other  section  or  sectlrais  of  the 
Penal  Code,  be  punished  as  a  misdemeanor 
by  the  infliction  of  the  penalty  prescribed  by 
section  19  of  said  Code.  And  the  courts 
will  take  Judicial  notice  of  the  fact  that  the 
only  other  section  of  the  Code,  apart  from 
subdivision  .3  of  section  602,  which  we  shall 
later  examine,  which  provides  another  and 
different  punishment  for  an  offense  bearing 
any  resemblance  to  that  described  by  section 
804,  viz.,  section  000,  provides  that  the  de- 
struction, etc.,  must  be  by  means  of  "burn- 
ing," an  element  without  the  avCTment  of 
which  the  crime  denounced  by  that  section 
would  not  be  stated,  or  bring  the  act  of  de- 
stroying the  "standing  grain  or  grass"  within 
the  terms  and  p«ialty  of  said  section;  where- 
as, in  a  case  under  section  604,  the  injury  or 
destruction  may  be  by  any  other  means  than 
by  burning.  If  the  complaint  should  allege 
that  the  growing  grain  or  grass,  both  of 
which  are  included  within  the  word  "crops," 
had  l>een  destroyed  by  means  of  burning, 
readily  It  would  appear  that  the  act  charg- 
ed was  a  felony  under  Bectlon  600  of  the 
Code,  and  not  the  misdemeanor  defined  by 
section  604  thereof. 

[7]  It  la  contended,  however,  that  the 
"standing  crop  of  grain"  alleged  In  the  com- 
plaint to  have  be«i  Injured  and  destroyed  by 
petitioner  could  have  t>een  injured  and  de- 
stroyed by  the  commission  of  a  trespass  nn- 
der subdivision  8  of  section  602  of  the  Penal 
Code,  and  it  is  therefore  Insisted  that  the 
acts  set  forth  In  said  complaint  constitute  a 
case  In  which  a  punishment  is  otherwise  pre- 
scribed by  said  Code;  hence.  In  order  to  have 
stated  an  offense  under  section  604,  the  com- 
plaint should  have  contained  averments  dla- 
closlng  tiiat  the  acts  of  wfaldi  the  petitioner 
was  thereby  accused  were  not  the  acts  refer- 
red to  in  said  subdivision  of  section  602. 
Said  section  and  subdivision  provide:  "Every 
person  who  wlUfoUy  commits  any  trespass 
by  either:  •  •  •  8.  Maliciously  injuring 
or  severing  from  the  freehold  of  afiotho' 
anything  attached  thereto,  or  the  produce 
thereof,  *  *  *  is  guilty  of  a  misdemean- 
or." The  forgoing  provision  is  manifestly 
broader  In  Its  scope  tlian  section  604,  and  It 
may  be  conceded  may  include  within  Its  pur- 
Tiew  th«  act  vhlda,  maliciously  perpetrated, 


constitutes  the  crime  denounced  by  the  last- 
mentioned  section.  But  It  appears  to  be  very 
clear  that  the  paramount  pnrpose  of  subdivi- 
sion 8  of  section  602  is  to  prescribe  a  penalty 
for  any  trespaa*  by  which  the  freehold  of 
another  Is  maliciously  Injured  in  any  of  the 
ways  expressly  pointed  out  by  said  section 
and  subdivision  thereof,  or  by  any  act  fa&ly 
and  reasonably  within  the  contemplation  of 
the  language  thereof;  while  the  pnrpose  of 
section  604  Is  to  punish  the  act  of  Injuring 
or  destroying,  not  the  freehold  Itself,  but  the 
crops,  grain,  etc.,  growing  tliereon.  Subdivi- 
sion 3  of  section  602  In  other  words,  clrarly 
comprehends  any  character  of  injury  to  the 
freehold.  For  illustration,  a  malicious  Injury 
to  a  house  or  other  structure  attached  to  the 
freehold,  which  would  constitute  an  Injury 
to  the  freehold  Itself,  or  the  severing  or  re- 
moval, malidously,  of  the  earth  or  soil  itself, 
would  be  punishable  under  the  terms  of  said 
section.  In  order,  then,  to  bring  the  act  of 
Injuring  or  destroying  "standing  crops,  grain, 
cultivated  fruits  or  v^tables,"  as  defined  by 
section  604,  within  the  terms  of  said  subdi- 
vision of  section  602,  it  would  be  necessary 
to  show,  by  direct  averment,  tbat  su<^  act 
was  a  trespass  by  which  a  thing  attached 
to  the  freehold,  or  "the  produce  thereof,"  was 
maliciously  injured  or  severed  therefrom.  It 
is  therefore  very  plain  that  there  is,  as  be- 
tween section  604  and  subdivision  3  of  sec- 
tion 602  of  the  Penal  Code,  so  marked  a  dis- 
tinction, both  In  the  respective  purposes  of 
said  sections  and  the  language  by  which  the 
crimes  respectively  d^ounced  thereby  are 
defined,  that  the  statement  of  the  one  In  a 
complaint  In  the  language  of  the  statute  (and 
In  either  case  the  language  of  the  section 
could  be  BUbstantialty  followed  in  the  state- 
ment of  the  crime  therein  define^  would  as 
readily  disclose  the  section  upon  which  the 
complaint  was  founded  as  would  the  proper 
statement  of  the  crime  of  manslaughter  in  an 
information  or  Indictment  disclose  that  mur- 
der was  not  charged.  For  illustration,  if  It 
were  Intended  to  charge  the  act  of  Injuring 
or  destroying  standing  grain  as  a  trespass 
under  subdivision  3  of  section  602,  the  charg- 
ing part  of  the  complaint,  following  the  lan- 
guage of  that  enactment,  would  read  some- 
thing like  the  foUowing:  "That  

did  then  and  there  willfully  and  unlawfully 
commit  a  trespass  upon  the  freehold  of  John 
Doe,  as  follows,  to  wit,  by  then  and  tbwe 
maliciously  severing  from  the  said  freehold 
of  said  Jolin  Doe  certain  standing  grain,  to 
wit,  wheat,  then  and  there  standing  and 
growing  on  and  attached  to  the  said  freeliold 
of  said  John  Doe,  said  wheat  so  standing 
and  growing  being  Vx&a  and  there  the  prod- 
uce thereof."  On  the  other  hand,  the  lan- 
guage of  a  complaint  drawn  under  section 
604,  following  the  language  of  that  section, 
would  not  specifically  charge  a  trespass.  In- 
deed, It  would  be  Improper  to  do  so,  since 
the  crime  therein  d^ned  Is  not  so  deidgDat^ 
ed;  but  U  would  In  mffldeot  to  menilj  al> 
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lege,  as  the  complaint  bere  alleges,  that  the 
accused  had  malicloiulT  injured  or  destroyed 
certain  standing  crops  or  grain,  etc.  Thus,  It 
being  clear  that  the  crimes  under  the  two 
sections  are  materially  different,  It  Is  manl- 
Cest  that  the  averments  of  the  complaints 
under  said  sections,  to  properly  state  the 
offenses  therein  defined,  must  necessarily  be 
different  In  material  particulars;  and  there- 
fore a  judgment  of  conviction  under  either 
section  could  be  pleaded  and  sustained  with- 
out the  aid  of  evidence  de  hors  the  complaints 
in  any  action  prosecuted  for  the  same  act 
under  the  other  section.  It  may,  moreover, 
be  stated  that  the  effect  of  the  Judgment  in 
either  case,  so  far  as  the  punishment  Is  con- 
cerned, would  be  precisely  the  same,  since 
the  penalty  prescribed  by  both  sections  is  as 
for  a  misdemeanor. 

We  have  now  considered  all  the  points 
which  we  deem  essentia!  to  notice  in  the 
determination  of  the  only  question  which  is 
Involved  In  a  proceeding  of  the  nature  of  the 
one  presented  here,  with  the  result,  as  is 
manifest,  that  we  have  discovered  no  ground 
uiK>n  which  we  would  be  authorized  to  inter- 
fere with  or  obstruct  tbe  exercise  by  respond- 
ents of  a  Jurisdiction  with  which  the  law 
invests  them;  but  it  la  not  conceived  to  be 
improper,  under  the  remarkable  circumstanc- 
es of  this  case  as  they  are  disclosed  by  the 
petition,  to  make  some  obeervatlona  which 
are  neither  pertinent  to  the  Issue  presented 
here  nor,  consequently,  necessary  to  a  ded- 
aion  thereof. 

[t]  In  his  written  opinion,  an  excerpt  trom 
which  iB  given  herein,  the  learned  Judge  is 
constrained,  from  his  examination  of  the 
record  on  appeal  to  the  court  over  which  he 
presides,  to  denounce  the  verdict  as  the  re- 
sult, not  of  a  fair  and  Just  consideration  of 
the  evidence  by  the  Jury,  but  of  a  "private 
grudge"  against  the  petitioner  "of  an  indi- 
vidual or  a  nelghborhod";  that  the  prosecu- 
tion would  never  have  been  Instituted,  "If 
the  def«idant  had  granted  her  [the  pros^ 
cntlng  witness']  demand  for  the  written 
aKreemoat  to  fnmiBh  her  lands  with  water;" 
that,  had  such  agreement  been  made  by  pe- 
titioner, "she  would  probably  have  accepted, 
most  gladly,  the  defendant's  iHfor  to  imy 
liberally  for  all  damages  done  to  the  land 
and  crop  in  makliig  bis  repairs;"  that  there 
was  an  absence  of  repress  malice  in  the  act 
charged  against  the  petlttoner.  and  that 
therefore  the  sentmce  by  whldi  the  petition- 
er must,  if  he  can  secure  no  relief  from  the 
oonsecfneocea  tli«reof,  be  imprisoned  In  the 
county  Jail  tor  the  period  of  six  months,  "Is 
unreasonably  severe"  In  short,  tbe  irre- 
slatlble  Implication  from  the  Judge's  opin- 
ion Is  that  the  petitions  was  treated  out- 
rageondy  in  his  trial  before  the  Justice's 
court,  and  that  bis  trial,  conviction,  and  the 
sentence  thereupra  imposed  would  constitute 
a  more  appropriate  chapter  In  the  history 
of  tbe  Judicial  In&mles  of  Lord  Chief  Jus- 
tice Jeffries  than  the  record  of  a  trial  of  a 


criminal  action  in  an  American  court  Tet, 
in  the  face  of  all  this,  the  Judge  has  an- 
nounced that  no  reason  appears  from  the 
record  on  appeal  which  would  Justify  any 
other  course  by  tbe  superior  court  than  the 
making  of  an  order  affirming  tbe  Judgment — 
a  Judgment  which,  according  to  his  view,  is 
"unreasonably  severe,"  and  which,  if  bis 
criticism  of  the  proceedings  leading  thereto 
be  Justified,  cannot  be  the  crystallization  of 
that  fair  and  impartial  trial  to  which,  under 
our  system,  the  meanest  individual  is  en- 
tntltled,  but  tbe  offspring  of  malice  and  re- 
venge. 

It  Is,  indeed,  difficult  to  reconcile  the  opin- 
ion of  the  Judge  with  the  action  which  he 
declares  his  court  feels  constrained  to  take 
In  t)ie  disposition  of  the  appeal.  If  the  ver- 
dict of  the  jury  or  the  sentence  Imposeb 
upon  petitioner,  or  both,  were  brought  about 
In  tbe  manner  as  Indicated  in  bis  written 
opinion  (and  we  may  assume  that  his  criti- 
cisms of  the  trial  of  petitioner  are  Justified 
by  his  examination  of  the  statement  or  rec- 
ord on  appeal),  then  it  is  unqnestionably  the 
plain  duty  of  the  court  (a  duty,  however, 
the  exercise  of  which  is  discretionary  in  the 
respondent,  court,  and  which,  therefore,  this 
court  has  no  power  to  control)  to  grant  the 
petltl<mer  a  new  trial;  or.  If,  notwithstand- 
ing the  expressions  in  tbe  Judge's  opinion  as 
to  the  character  of  the  trial,  tbe  court  Is  in 
any  doubt  as  to  whether  a  reversal  should 
be  ordered  and  a  retrial  of  the  case  had, 
tbau,  if  the  Judgment  is,  as  he  so  character- 
ises it,  **unreasonably  severe,"  to  modify  said 
Judgment  1^  making  the  sentence  one  that 
will  be  reasonable  and  Just— a  power  vested 
by  section  1260  of  tbe  Penal  Code  in  the  su- 
petlot  court  as  tbe  court  to  which  alone  ap- 
peals may  be  taken  from  Judgments  rendered 
in  criminal  cases  by  Justices'  courts,  and,  ob- 
viously not,  as  the  Judge  seems  to  believe,  a 
power  exerdsable  by  Justices'  courts,  which 
courts  lose  Jurisdiction  of  criminal  cases 
triable  thOTeIn  the  very  moment  that  Judg- 
ment in  Bttch  cases  Is  pnmonnced. 

We  have  ttna  expressed  our  convlctlonfl  as 
to  tbe  duty  of  the  respondents  In  this  case, 
because  we  hare  been  greatly  Impressed  with 
the  startling  views  OKpreesed  the  Judge 
with  regard  to  the  character  of  the  trial 
accorded  to  the  petitioner  by  the  Justice's  ' 
court,  and,  ftirthermore,  because,  If  said  trial 
was  such  as  It  Is  declared  to  have  beoi 
by  the  Judge  of  the  superior  court,  an  appeal 
to  which  la  the  only  remedy  afforded  a  citi- 
zen conricted  of  a  crime  triable  In  Justices' 
courts,  it  would  be  a  blot  upon  the  Judicial 
annals  of  this  state,  or  of  any  other  civilized 
community  where  such  a  trial  might  take 
place,  to  permit  Its  result  to  remain  undis- 
turbed, when  tha«  Is  vested  in  the  appellate 
court  ample  power  to  set  It  aside,  and  so 
give  tbe  petitioner  an  opportunity  to  be  tried 
according  to  due  process  of  law.  It  must  be 
understood,  we  may  repeat,  that  the  foregoing 
suggestions  are  v^tured  upon  tbe  assump- 
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ttoQ  that  tbe  Jndge'i  <diaracterlzatlon  of  tbe 
trial  and  sentence  of  the  petitioner  Is  Jus- 
tified by  tbe  record  on  appeal,  which,  In  this 
proceeding,  we  are  not  at  liberty  to  review, 
except  In  so  far  as  It  or  any  portion  thereof 
might  affect  the  question  of  tbe  Jurisdiction 
of  rrapondents. 

In  accordance  with  the  views  herein  ex- 
pressed, the  demurrer  to  the  petition  will  be 
and  It  Is  hereby  sustained,  and  the  alterna- 
tive writ  of  prohibition  discharged. 


We  concur: 
XBTT,  J. 


CHIFMAN,    P.   J.;  BUR- 


a  OANAHL  LUMBER  00.  et  aL  T. 
WEINSYfi^G. 

PEALER  T.'SAME).    (CIt.  978.) 

-(District  Court  of  Appeal,  Second  DlBtrict,  Cal- 
ifornia.  July  27,  1911.   RebeariDK  Denied 
by  Supreme  Court  Sept  26,  X911.) 

1.  Mechanics'  Ijasa  0  182*)  — Riqht  to 

Lien— CouPLETtoN  o»  Building. 

Possession  taken  by  the  owner,  upon  aban- 
donment of  tbe  work  by  the  contractor,  for  tbe 
purpose  of  completing  a  bnllding,  is  not  the 
occupation  or  use  contemplated  by  Code  Civ. 
Proc.  i  1187,  providing  that  occupation  or  use 
of  a  building  by  tbe  owner  shall  be  deemed 
equivalent  to  a  completion  thereof  for  the  pur- 
pose of  filing  tiens. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  ||  l»8-m;  Dee.  Dig.  8 
1S2.*] 

2.  Mechanics*  Likns  (|  132*)  —  Material- 
men's Liens— Abardonuknt  bt  Obiginal 
contbactob  —  fxllna  of  cessation  no- 
tice—effect. 

Code  Civ.  Proc.  {  1187,  requires  the  owner, 
within  10  days  after  completion  of  a  building, 
or  within  40  days  after  cessation  of  labor  upon 
any  unfinished  building,  to  file  a  notice  stating 
ttie  date  the  building  was  comideted,  or,  in  case 
of  cessation  of  labor  thereon  for  80  days,  the 
actual  date  of  such  cessation,  and  also  requires 
every  lien  claimant,  except  the  original  contrac- 
tor, at  any  time  after  tbe  completion  of  the 
building  and  within  30  days  after  the  filiiv  of 
tbe  notice  of  completion  or  cessation  by  the 
owner,  to  file  for  record  a  claim  containing  a 
statement  of  bis  demand,  etc  Held  that,  where 
tbe  owner  took  iK)S8es8ion  of  the  building  four 
or  five  days  after  tbe  work  was  abandoned  by 
tbe  oriffinal  contractor,  merely  for  the  purpose 
of  completing  the  abandoned  work  and  not  to 
occupy  snd  use  it,  the  owner  could  not,  by  fil- 
,  ing  a  notice  of  cessation  after  the  absndonment, 
deprive  claimants  of  their  light  to  liens  for 
materials  fnmishf^.  notices  of  whicb  were  prop- 
erly recorded  within  the  time  allowed  after 
completion  of  tbe  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  {  132.*] 

3.  Appsal  and  Erkob  (1 1175*)— DiSPOBinoN 
— ReNDITIOIT— NiCESSXTT  OT  Othbb  FinD- 

ING8. 

Upon  refusal  of  a  judgment  denving  mate- 
rialmen's Hens  because  Uie  evidence  did  not  sus- 
tain a  finding  that  the  owner  took  possession 
of  the  building  as  completed  when  the  work 
was  abandonea  by  the  original  contractor,  the 
appellate  court  cannot  adjudicate  a  lien  to  audi 
materialmen;  a  retrial  Mug  necessary  to  iter- 


mlt  findings  on  tbe  question  of  the  date  of  com- 
pletion. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Dec  Dig.  8  117B.*] 

Appeal  from  Superior  Conrt,  Los  Angeles 
County ;  W.  R.  Hervey,  Judge. 

Consolidated  actions  by  C.  Ganahl  Lnmbw 
Company  and  others  and  by  O.  F.  Pealer 
against  M.  Weinsveig  to  enforce  material- 
men's liens.  From  a  Judgment  denying  a 
lien,  plaintiffs  named  appeal.  Reversed. 

O.  C.  De  Garmo  and  Wm.  T.  Blakely,  for 
appellants.  J.  L.  Murphey,  A.  M.  Norton, 
Percy  R.  Wilson,  J.  W.  Ballard,  Lloyd  W. 
Mooltrl^  and  Joba  H.  Folev>  for  respwd- 
ent. 

JAMKS,  J.  Seven  actions  brought  In  tbe 
superior  conrt  to  enforce  liens  alleged  to  t>e 
then  existing  In  favor  of  the  several  plain- 
tiffs against  the  property  of  defendant  Weins- 
veig were  consolidated,  and  trial  was  had 
In  the  consolidated  action.  The  trial  court 
determined  that  several  of  the  Hen  claim- 
ants were  entitled  to  have  Uens  enforced 
against  the  property  of  said  defendant,  and 
a  large  sum  of  money  which  was  deposited 
in  court  by  defendant  Weinsveig,  and  whicb 
represented  the  balance  due  to  Reeve,  the 
contractor,  was  ordered  distributed  among 
the  successful  plaintiffs.  The  appellants 
here,  three  In  number,  were  not  allowed  to 
participate  In  the  distribution  of  tliis  fund, 
and  the  court  determined  that  they  were 
not  entitled  to  enforce  Hens,  but  that  they 
were  entitled  to  judgment  against  the  con- 
tractor only,  for  the  amounts  of  their  sev- 
eral claims.  The  appeal  Is  from  the  Judg- 
ment So  much  of  the  evidence  as  was 
thought  sufficient  to  Illustrate  the  errors  as- 
signed by  appellants  is  presented  in  the  farm 
of  a  bill  of  exceptions. 

[1]  By  the  findings  of  tbe  court,  It  Is 
shown  that  a  contract  was  entered  into  be- 
tween defendant  Reeve,  as  contractor,  and 
d^endant  Weinsveig,  as  owner,  for  the  erec- 
tion of  a  three-story  frame  building  on  the 
property  owned  by  said  Weinsveig;  that 
this  contract  and  the  specifications  for  the 
doing  of  the  work  were  duly  recorded  in  tbe 
office  of  the  county  recorder,  and  the  con- 
tractor proceeded  with  the  erection  of  tbe 
building  until  Decemt>er  4,  1907,  when  he 
gave  notice  to  tbe  owner  that  he  would  not 
proceed  further  with  his  contract  and  aban- 
doned the  same ;  that  the  building  was  not 
then  completed,  and  that  after  the  4th  day 
of  December,  1907,  said  Reeve,  the  contrac- 
tor, did  no  work  nor  caused  any  to  be  done 
upon  tbe  building ;  and  that  he  furnished  no 
further  material  for  use  upon  tbe  same.  The 
court  further  finds  that  on  the  lOtb  day  of 
January,  1908,  the  owner  filed  in  the  ofllca 
of  tbe  county  recorder  a  notice  in  writing, 
stating  that  the  work  <m  the  contract  had 
ceased  on  tbe  4th  day  of  December,  1907, 
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and  tbat  the  contractor  had  abandoned  liia 
contract  There  Is  a  further  finding  that, 
on  December  10,  1007,  defendant  Welnsve^, 
the  owner,  took  posseeslon  of  the  building 
and  occupied  the  same,  and  that  he  ever 
since  has  occupied  and  used  the  building. 
It  Is  found  that  the  allegations  of  the  com- 
plaints of  the  several  appellants  with  re- 
spect to  the  amounts  of  their  claims  are  cor- 
rect, and  It  18  found  further  that  notices  of 
lien  were  filed  for  record  on  behalf  of  the 
appellants  Ganahl  Lumber  Company  and 
Frlck-Flemlng  Hardware  Company  on  the 
2d  day  of  March,  1903,  and  tbat  a  notice  of 
lien  on  the  part  of  appellant  O.  F.  Fealer 
was  filed  on  the  20th  day  of  March,  1908. 
These  notices  of  lien  were  In  doe  and  regu- 
lar form.  The  only  findings  made  by  the 
trial  court  which  are  attacked  by  appellants 
are  those  numbered  7,  8,  10,  10%,  and  12, 
and  it  la  contmded  that  these  findings  are 
not  supported  by  the  evidence.  No  finding 
was  made  by  the  trial  court  showing  when 
the  building  was  completed.  An  Issue  ts 
made  by  the  pleadings,  as  between  the  appel- 
lants Ganahl  Lumlter  Company  and  Frlck- 
Fleming  Hardware  Company  and  def«idant 
WeloBTefg,  as  to  the  date  upon  which  the 
building  was  completed;  bvt  that  Issoe  was 
left  undetermined  by  the  court.  As  between 
appellant  FealOT  and  defendant  Wdnsrelg, 
It  was  alleged  by  Fealer  and  admitted  by 
W^nsTelg  that  the  building  was  completed 
on  or  about  the  7tfa  day  of  March,  1908,  and, 
further,  that  notice  of  completion  was  re- 
corded by  Welnsrelg  as  owner  on  the  10th 
day  of  March,  190&  The  notice  at  lien  of 
appellant  Peater  wu,  as  found  by  the  court, 
filed  on  Hardi  20,  190&  From  the  findings 
It  cannot  be  ascertained  as  to  whether  or 
not  the  building  was  ever  com[deted  after 
Beere  abandcmed  his  contract  on  the  4Qi  of 
December,  1807.  It  Is  said  In  the  briefs  of 
TOunsel  tbat  the  trial  court  determined  that 
appellants  here  were  entitled  to  no  lien  be- 
cause of  their  failure  to  record  a  notice 
within  30  days  after  defendant  Wdnsvelg 
liad  recMded,  on  January  10,  1906,  a  notice 
stating  Uiat  work  had,  on  the  ^Oi  day  of 
December,  1907,  ceased  upon  the  building. 
If  finding  10%,  which  recites  that  "on  De- 
cember 10,  1907,  the  defendant  Welnsve^ 
totik  posB<»slon  of  said  building  and  occu- 
pied the  sam^  and  ever  since  said  December 
IQt  1907,  has  occupied  and  used  said  build- 
ing,*' was  intended,  and  we  think  that  It 
bears  tbat  Interpretation,  to  determine  the 
date  of  the  completion  of  the  building,  then 
It  is  a  finding  material  to  the  Issues.  There 
la  no  erldoice  in  the  record,  however,  tend- 
ing to  support  It;  on  the  contrary,  the  evl- 
denoe  shows  Uiat  Weinsveig  took  possession 
of  the  building  only  for  the  purpose  of  prose- 
cuting Uie  work  as  designed  to  be  done  un- 
der the  contract  with  Beeve.  He  testified 
as  follows :  "There  was  no  steppage  (of  the 
woric)  for  80  days  at  any  time  from  the  time 


we  started  on  the  premises  until  I  accepted 
the  building.  There  was  only  about  six 
days.  We  started  work  Immediately  after  It 
was  turned  over  to  us.  We  started  In  be- 
tween five  or  Biz  days  after."  It  Is  very 
evident  that  the  finding  of  the  court  refers 
to  the  date  upon  which  Weinsveig  assumed 
charge  of  the  work  upon  the  building,  but 
the  evidence  does  not  sustain  that  portion  of 
the  finding  which  recites  that  the  owner, 
from  the  10th  day  of  December,  1907,  oc- 
cupied and  used  the  building.  The  conclud- 
ing portion  of  section  1187,  Code  of  Civil 
Procedure,  provides  that  occupation  or  use 
of  a  building  by  the  owner  shall  be  deemed 
equivalent  to  a  completion  thereof;  but  the 
occupation  and  use  intended  to  be  described 
in  that  section  Is  certainly  not  the  occupa- 
tion such  as  would  be  created  by  the  owner 
assuming  to  proceed  with  the  work  of  con- 
structing an  unfinished  building,  where  the 
contractor  had  abandoned  his  contract 
There  is  no  evidence  shown  to  the  effect  that 
there  was  any  cessation  of  labor  upon  the 
structure  for  a  period  of  30  days ;  the  only 
cessation  shown  being  that  which  extended 
over  three  or  four  days.  There  was  no 
such  cessation  of  work,  therefore,  as  would, 
under  the  proTlBlcms  of  section  1187,  Just 
cited,  start  the  time  running  for  the  filing 
of  notices  of  lien  for  wwk  done  or  materi- 
als furnished  prior  to  the  date  of  abandon- 
meat  of  the  contract  by  the  contractor. 

[2]  The  case  of  Roblson  t.  MItchel  et  al., 
114  Pad  984,  is  determlnatiTe  of  the  proposi- 
tion that  in  a  case  where  tiie  facts  are  as 
here  shown  the  owner  cannot,  I>y  the  fillip 
of  a  notice  of  cessation  of  labor  after  aban- 
donment by  the  contractor  of  bis  contract, 
deprive  Hen  claimants  of  their  right  to  en- 
force their  liens,  notices  of  whldi  were  prop- 
erly recorded  within  the  time  allowed  by 
1«^  after  completion  of  the  bnlldlng.  The 
court  In  the  case  dted  has  givoi  very  full 
Consideration  to  Oi9  matter  adverted  to,  and 
we  think  that  the  application  of  that  decl- 
rion  to  this  case  fnlly  settles  the  point  sug^ 
gested.  If  the  huUdlng  was  ctHupleted  on  the 
1st  day  of  March,  as  alleged  by  the  plaintUte 
Ganahl  Lumber  Company  and  Frlck-Flem- 
Ing  Hardware  Company,  then  the  notices  of 
lien  filed  by  these  parties  on  the  2d  day  of 
March,  1908,  were  filed  in  time.  In  the 
Pealw  case,  under  tbe  facts  admitted  by  the 
pleadings,  the  date  of  completion  was  the 
7th  day  of  March,  190S,  end  the  notice  of 
lien  recorded  on  the  20th  day  of  March  wns 
filed  within  80  days  after  the  bnlldlng  was 
completed,  and  in  time.  As  we  have  before 
mentioned,  the  finding  of  the  court  that  the 
building  was  occupied  and  used  by  Weins- 
veig at  and  subsequoit  to  the  10th  day  of 
December,  1907,  finds  no  support  in  the  evi- 
dence shown  in  the  bill  of  exceptions. 

[3]  We  do  not  think  tbat  the  other  points 
urged  by  appellants  call  for  extended  notice 
or  discasaion.  In  our  opinion,  they  are  with- 
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out  nmlt  The  contract  u  made  between 
the  contractor  and  owner  appears  to  be  reg- 
Qlar  and  valid,  and  ttaere  waa  no  deviation 
from  any  of  the  terms  thereof  as  to  the 
manner  of  doing  the  work,  or  as  to  the 
qaantlty  or  kind  of  materials  provided  to  be 
famished  and  twed.  We  cannot  ad<^  the 
suggestion  of  counsel  for  respondent  Welne- 
velg  that  npu)  a  reversal  of  the  Jndgment 
it  will  be  proper  to  here  fix  the  rights  of 
appdlanta  and  provide  that  th^  should 
participate  In  the  fund  deposited  for  the 
benefit  of  0ie  lien  <daimants  in  the  court  be- 
low. The  evidence  does  not  sustain  the 
findings  in  the  particular  we  have  noticed, 
and  therefore  other  findings  must  be  made, 
and  this  can  be  done  only  upon  a  retrial  of 
Uie  action. 
The  Judgment  Is  reversed. 

We  concur:  AIIiEN,  P.  J.;  SHAW,  J. 


BPSlASt  r.  TTNirOD  RAILROADS  OF  BAN 
FBANOISCO  et  al.  (two  cases). 
(Civ.  842,  844.) 

(District  Court  of  Am)eal,  Third  IMatrict.  Cal- 
if orai  a.  Jnir  24,  1911.  Rehearing  Denied 
Aug.  23,  1911.  Denied  by  Supreme  Court 
Bept  22,  1911.) 

1.  WrnmsBs  (H  268*)— Obosb-Bxakination. 

Where  the  conductor  of  a  street  railway 
car  testiSed,  in  an  action  against  the  street 
railway  company  for  personal  Injaries  to  plain- 
tiff from  a  collision,  aa  to  the  immediate  cii^ 
cumatancea  snrrounding  the  aoddeott  it  is  not 
proper  cross-ezamination  to  ask  him  how  long 
the  motorman  had  been  on  the  road,  and  wheth- 
er ha  waa  being  edocated  to  tlw  work  of  a  motor- 
man. 

[BA.  Note.— For  odwr  caaes,  see  Witnesses, 
Cent.  Dig.  U  031>e48;  Dea  Dig.  |  268.*} 

2.  Rtrkkt  Bailboadb  ({  118*)  —  GoixisiON— 

SVIDRnOB. 

In  an  action  aaalnst  a  street  railway  com- 
pany for  personal  injuriea  to  plaintiff,  evidence 
that  the  motorman  had  been  bat  three  or  four 
weeks  on  defendant's  road,  that  It  waa  hia  first 
trip  on  that  car,  and  that  he  waa  bein^  educated 
to  the  work  of  a  motorman  ia  inadmiasible,  aa 
relating  to  the  motorman's  competency,  and 
not  to  the  Issue,  which  ia  bis  negugence  at  the 
particular  time  the  Injury  occurred. 

[Ed.  Note.--For  other  cases^  see  Street  Ball- 
roada,  Dec.  Dig.  |  113.*] 

8.  Appeal  ahd  EteoB  Q  1000*)  —  Bfeviiw— 

HARlfLESS  E&BOIB, 

Evidence  in  an  action  against  a  street  rail- 
way for  peraonal  injuries  to  idaintiff  from  a 
coHisloB.  that  the  motorman  had  been  on  the 
road  only  lliree  or  four  weeks,  that  It  waa  his 
first  trip  on  that  car,  and  that  he  was  being 
educated  to  the  work  of  a  motorman,  if  irrele- 
vant, is  harmless,  in  view  of  other  evidence 
0iat  tiie  motorman  had  been  In  the  employ  ot 
railroads  In  another  state,  ttiat  be  had  experi- 
ence  on  trolley  cats,  and  that  be  was  employed 
by  the  oompany  tor  three  or  four  nmths. 

TEd.  Note.— For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  H  4108-4100;  Dae.  Dig.  | 

1060.*J 


4.  BviniNCB  n  S17*>-HBABSAT— COHVBBSA- 
TIOITB  WITH  THIBD  PESaON. 

Teatlmouy  of  a  witness.  In  an  action 
against  a  street  railroad  for  Injuries  to  the 

Slaintiff  from  a  c<dHsIon,  that  the  motorman 
id  not  turn  off  the  power,  and  that  witness 
had  told  the  motorman  to  diut  off  Ua  power  and 
stop  the  car  ia  hearsay. 

[E/d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1174-1192;  Dec  Dig.  {  817.*] 

5.  EviDBNOB  ({_  478*)— Opinion  Evidenoi— 
MATTists  OP  Fact  ob  Conclusions. 

The  declaration  of  a  witness,  in  an  octtoo 
for  injaries  to  plaintiff  from  a  collialm  with 
a  street  ear,  that  the  motorman  did  not  turn 
off  the  power,  shown  to  be  a  conclusion  of  the 
witness  from  the  speed  of  the  car,  Is  not  the 
expresrion  of  an  opinion  on  a  matter  of  expert 
testimony,  but  Is  an  inference  of  fact  drawn  by 
the  witness  from  other  facta,  not  involving  any 
special  skill,  and  inadmissible. 

[Ed.  Note.~For  other  cases,  see  Evidence 
Cent  Dig.  St  2220-2233 ;  Dec.  Dig.  |  473.*] 

6.  Appeal  and  Ebbob  (|  281*)— Oantonona 

TO  EVIDENOB— ObODNDS  OP  OBJECTION. 

A  party  objecting  to  the  admia^on  ol  eri- 
deoce  or  a  motion  to  strike  out  testimony 
should  state  the  grounds  of  his  objection  or  mo- 
tion ;  otherwiee  he  cannot  complain  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  1299;  Dec  Dig.  |  231;* 
Trial,  Cent.  Dig.  ||  223-227.] 

7.  NtouoENOB  (II  119,  124*)  —  iNjmtiBa  to 
Tbavelbb—Evidenob  as  to  NEOuaENCB  or 
OoDEFBHnAnr. 

Where  the  complaint,  in  an  action  againat 

a  street  railway  company  and  an  express  com- 
pany for  personal  injuries  resulting  from  a  col- 
lision betweoi  a  ear  and  an  express  wagon,  al- 
leges negligence  againat  each  of  the  defendants, 
the  erpresB  company,  wliich,  by  declining  to 
deny  negligence  on  the  part  of  the  street  rail- 
way company,  in  effect  avers  iU  may  introduce 
evidence  aa  to  the  street  railway  company's 
n^igence. 

[Ed.  Note.— For  other  eaaesi  see  Neg^lgene^ 
Dec  Dig.  H  124.*] 

8.  Stbebt  Railboadb  Q  118*)  — BnnEiiaB— 

RELEVANOT  —  ShriOEKOB    AS    TO  AnOTHB 

TSANSACriON. 

Testimony  of  the  driver  of  an  express  wag- 
on, in  an  action  against  the  express  oompany 
and  a  street  railway  company  tor  injaries  to 
plaintiff  from  a  collision  between  bis  wagon  and 
a  car,  aa  to  whether  he  turned  out  for  a  car  at 
a  certain  street  and  whether  that  car  gave  him 
any  warning,  is  inadmissible  on  the  issne  as 
to  whether  the  motorman  on  another  car  a 
short  time  after,  at  the  place  of  the  accident, 
was  ctiargeable  with  ne^igence  In  failing  to 
give  wanung,  since  it  la  without  relevancy  to 
such  issue. 

[Bd.  Note.— For  other  esses,  see  Street  Bafl- 
coaA^  Dec  Dig.  1 118.*] 

9.  Appeal  ANn  Ebrob  (|  1068*)— HAUCUsa 

BBBOB— iNSTBUCnONB— CUEK  BT  YeBDICT. 
An  In8tracti<xt,  in  an  action  against  a 
street  railway  company  snd  an  express  company 
for  personal  Injnnes  from  a  collision  between 
a  car  and  an  express  wagtm,  that,  if  the  driver 
of  tiie  express  wagon  was  negligent  In  driving 
too  near  the  track,  bat  that,  if  the  motorman 
was  aware  of  the  dangerous  aitaation  of  the 
express  wagon,  and  had  a  clear  opportunl^, 
reasonable  care,  to  have  avoided  the  coUuion, 
bnt  failed  to  do  so,  and  plaintiff's  injuries  were 
the  direct  consequence  of  such  failare,  verdict 
should  be  against  the  street  railway  and  in  fa- 
vor of  the  express  company.  If  erroneow,  ia  not 
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Srejndiclal,  In  tIbw  <tf  a  mdlet  againit  both 
efeadanta. 

[Bd.  Note.— For  otber  eaiMt  Me  Appeal  and 
Error,  Cent.  Dig.  ||  4225-1280;  Dee.  Die-  I 
1068.*] 

10.  STBEvr  Baiumads  (1 118*)— IivanuonoHa 

— CONTBIBUTOBT  NeOLIOENCE. 

Where  it  appeared  tbat  the  plabitiff,  vbile 
drivlns  a  team  on  tbe  north  tracK,  was  injured 
by  a  collision  on  the  Booth  track,  whereby  the 
horses  of  an  expreaa  team  became  frightened 
and  ran  Into  his  team,  and  that  the  road  In 
front  of  plaintiff  was  dear,  and  that  he  aaw 
the  car  comlofc  from  the  end  of  tbe  block  and 
niig:bt  have  gotten  his  team  out  of  the  way,  and 
saw  It  in  time  to  shout  to  the  driver  of  the  ex- 
pnaa  wagon,  and  to  pall  hia  team  to  one  tide, 
the  refusal  of  an  instroetion  as  to  plaintiff's 
contrlbntoiy  neKllfenee  la  enmr. 

[Ed.  Note.— For  other  cases,  see  Street  Ball* 
nadi,  Gent  Dig.  %  268:  Dec  Dig.  1 118.*] 

11.  TbIAI.  (I  217*)— iNBTBTJOnON  AS  TO  DUTT 

or  JuBT— Cadtion  as  to  Faibness. 

The  refusal  of  the  trial  court,  in  an  action 
against  two  corporations  for  personal  Injuries, 
to  inirtTQct  against  the  nadne  Influence  of  sym- 
pathy, and  an  exhortation  to  regard  tbe  law 
with  equal  favor  towards  a  corporation  and  an 
iadividnal,  is  not  prejudicially  erroneous,  since 
the  trial  judge  has  a  large  discretion,  and  is 
not  required  to  go  beyond  the  essential  legal 
prindples  involved  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  483,  4SS;  Dec.  Dig.  {  217.*] 

12.  Tbzal  (I  260*)— BsQuxan— l9BTBuonoNfl 
Albkadt  uiter. 

A  regneated  instruction  eovezed  by  an  In- 
struction already  given  is  properly  refused. 

[Qd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  651-6S9 ;  Dec.  Dig.  (  260.*} 

13.  Strxbt  Rahjsoads  ({  11&*)— Aonon  fob 
iMniUS— XNSTBUCTIONB— RlNGIKO  Bklx.. 

In  an  action  against  an  express  company 
and  a  street  railroad  comoaQy  for  personal  in- 
juries resulting  from  a  collision  between  a  car 
and  an  express  wagon,  where.it  might  be  con- 
tended fr<mi  the  evidence  that  flie  failure  to 
ring  tbe  bell  was  not  negligence,  the  refusal  of 
an  instruction,  requested  by  tbe  street  railway 
company,  that  it  was  not  the  duty  of  a  motor- 
man  to  ring  bis  bell,  except  to  give  the  usoal 
signal  for  starting,  and  except  where  his  car  is 
about  to  cross  an  intersecting  street,  and  that 
there  was  no  duty  to  ring  bis  bell  midway  in 
the  block,  and  that  failure  to  do  so  did  not  tii 
itself  constitute  negligence,  is  error. 

[Ed.  Note.— For  otber  cases,  see  Street  Rail- 
roads, Gent  Dig.  H  258-267;  Dec.  Dig.  1 118.*] 

14.  TBIAL  (i  203*)— iNSTBUCnONS— RXQUESTB 

— Issues  ob  Thbobiu  or  Gasb. 

In  preparing  instructions,  each  party  may 
assume  any  reasonable  hypothesis  in  relauon  to 
the  foots,  and  ask  the  court  to  declare  the  law 
as  applicable  to  it;  and  it  is  error  to  refuse, 
merely  because  tlie  case  sappoaed*  does  not  in- 
clude some  other  hypothesis  equally  rationaL 

lEH.  Note.— For  otber  cases,  see  TriaL  Cent 
Dig.  U  477-479 ;  Dec  Dig.  §203.*] 

15.  Tbial  a  286*)— NcauoinoB— IifBXBDO- 

TIONS— GCBB. 

In  an  action  against  a  street  railway  com- 
pany and  an  express  company  for  personal  in- 
juries resulting  from  a  collision  between  a  ear 
and  an  express  wagon,  the  duiger  of  a  mia- 
applicatlon  of  an  instruction,  asked  by  the  rail- 
way that  it  was  not  the  duty  of  a  motorman 
to  ring  his  bell,  except  at  starting,  and  when 
about  to  cross  an  intersecting  street,  and  tbat 
there  was  no  duty  to  ring  the  bell  midway  in  the 
Mock,  and  fitilure  to  do  so  did  not  otHiMitnte 
n^Ugence,  Is  avoided  by  an  Instnictiou,  given 


at  the  request  of  the  express  company,  that  it 
is  tbe  du^  of  the  motormaD  to  look  ahead  for 
any  vehicles  wtddi  may  be  on  or  dangerously 
near  the  trade,  and,  U  he  sees  such  vehicle 
ahead,  to  fljve  warning,  slow  down,  and  put  his 
car  under  control,  in  order  to  avoid  a  collision. 

[EM.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  8S  706-718 ;  Dec.  Dig.  f  296.*) 

16.  Tbial  ({  210*)~lNffrBucTiOHS— Pbovino* 
or  Coubt  ahd  Jubt— Cibdibilitt  or  Wit- 

HBSS. 

A  chai^  that  where  any  witness  has  will- 
fully sworn  falsely  as  to  any  material  matter, 
it  is  the  duty  ofi  ue  jury  to  distrust  his  entire 
testimony  may  be  properly  given. 

iEU.  Note.-~r<«  otber  case^  see  TriaL  Gent. 
E.  U  490-491.  fiOl;  Dec  INf.  |  210.*] 

IT.  TUAI.  ({  260*)— iNBTBUOnOlTB— SKQUISTS 
— iNSTBDOnONB  COVEBEa>  BY  TBOSE  OlVEIf. 

Where  requested  instructions  tiave  been 
snbstantialiy  covered  by  Instructions  given, 
their  refusal  is  not  error. 

[Ed.  Note.— For  otber  cases,  see  TriaL  Cent 
Dig.  {{  661-668;  Dec  Dig.  }  260.*] 

la  Tbiaz.  (U  358,  869*)  — FiKDinoB  — GoN- 

BTBUOnOK. 

Thoajft  tbere  be  apparent  inconsistency 
Iwtween  some  of  the  special  findings  and  tbe 
general  verdict,  yet  If,  as  a  Whole,  such  incon- 
sistency is  not  necessarily  to  be  implied,  the 
verdict  must  stand ;  and,  if  findings  are  open 
to  double  construction,  that  construction  will 
be  adopted  which  upholds  the  general  verdict; 
and,  though  the  general  verdiet  should  be  set 
aside,  if  a  special  finding  Is  absolutely  incon- 
sistent with  ft  inconsistency  of  special  findings 
with  one  another  would  not- necessarily  require 
that  a  general  verdict  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  866-860;  Dec.  Dig.  {S  358,  359.*} 

19.  Stbebt  Railboadb  (|  119*)— FiKDinos  OV 

FACT^lNCONSiarraWCT. 

In  an  action  against  an  express  company 
and  a  street  railroad  company  tor  injuries  to 
plaintiff,  who  was  driving  on  one  of  two  double 
tracks,  and  was  Injurea  by  the  horses  of  an 
express  wa^n  becoming  frightened  and  run- 
ning into  his  team  after  the  wagon  was  struck 
by  a  car  on  tbe  other  track,  the  inconsistency 
between  a  finding  that  the  express  wagon  would 
not  have  been  struck  bad  It  not  turned  to  cross 
the  other  track,  and  that  the  track  waa  clear  of 
obstruction,  and  a  finding  as  to  what  tbe  mo- 
torman did  or  did  not  do,  or  could  have  done, 
after  sedng  the  dangerous  position  of  the 
wagon,  in  uat  U  the  wagon  waa  in  a  dan^r- 
ous  position,  the  track  could  not  have  been 
clear  of  obstmctlon,  does  not  reqnirs  tliat  a 
verdict  against  the  street  lallwaj  company  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  S  119.*] 

20.  Tbiai,  (I  866*)  —  Spbciai,  IiriKBBOaA- 
TOBiEa— OBJXcrion  and  Amendubnt. 

Objection  to  the  form  of  a  special  Intemg^ 
atory  should  be  made  at  the  time  the  Imes  are 

submitted. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  K  876-^78;  Dec  Dig.  S  866.*] 

21.  Tbial  (i  852*)  — ImiBBoaATOBiiB- Ab- 

SUMUTO  Facts.  i 
A  special  interrogatory,  salunltted  In  an 
action  andnst  a  street  railway  company  and  an 
express  company  for  personal  injnnes  resulting 
from  a  collision  between  a  car  and  an  express 
wagon,  as  to  what  tbe  motorman  did  or  did  not 
or  could  have  done  after  seeing  the  "dangerous 
position  of  the  wagon,"  while  aasuming  the 
dangerous  position  of  the  wa^on,  is  not  prejudi- 
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cial,  in  that  the  aasamptlon  WM  one  which  no 
one  could  dispute.  ^ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  810-846;  Dec  Dig.  I  S62.*] 

22.  Appeal  avd  Ebbok  Q  1070*)— Habmlbbb 
Ebbob  —  Speciai.  Intkbbooatobibs  —  Re- 
quests FOB  SpBCLU.  FiNDINOS. 

A  street  railway  company,  defendant  in 
an  action  for  personal  Injuries,  caused  by  the 
collision  of  its  car  with  the  wagon  of  an  ex- 
press company,  also  made  party  defendant,  can- 
not oomplain  that  special  issaes  as  to  its  neg- 
ligence were  submitted  to  the  jury  at  the  in- 
stance of'  the  express  company,  rather  than  at 
the  request  of  the  plaintiff. 

[Ed.  Note.— For  other  casM*  see  Appeal  and 
Error.  I>ec.  Dig.  |  107a*] 

28.  Damages  (|  185*)— Btidenoe— ExisifT  or 

Injury. 

Evidence,  in  an  action  for  personal  In- 
juries, held  BuClicient  to  show  that  the  plain- 
tiffs loss  of  voice  was  caused  by  injuries  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  186.*] 

24.  Appeal  and  Ebbob  (S  981*)— New  Tbial 

(8    99*)- DiSCBETlON    OF    LOWEB    COUBT  — 

Newly  Discovered  Evidence. 

The  ruling  of  ttie  lower  court  upon  the 
motion  for  a  new  trial  for  newly  discovered  evi- 
dence Lb  largely  left  to  the  discretion  of  the 
trial  judge,  and  his  decision  will  not  be  dis- 
turbed, except  in  case  of  manifest  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  8876;  Dec.  Dig.  8  981;* 
New  Trial,  Cent  Dig.  8fi  201,  207;  Dec.  IMg. 
8  99.*] 

25.  New  Trial  (S  108*)— Newlt  Discotbbed 
EviDENCEl— Materiality. 

A  street  railway  company,  moving  for  a 
new  trial  for  newly  discovered  evidence  after 
verdict  against  it,  in  an  action  for  personal  in- 
juries, caused  by  a  collision  of  its  car  with  the 
wagon  of  ao  express  company,  also  made  party 
defendant,  showed  that  the  nling  of  the  com- 
plaint was  the  first  information  that  it  had  of 
the  accident,  and  that,  owing  to  the  destruction 
of  its  accident  records  by  fire,  the  name  of  the 
motormnn  was  not  learned  until  16  days  l>efore 
the  trial,  and  be  was  not  located  until  after  the 
trial,  altfaoueh  every  effort  had  been  made  to 
do  80,  and  the  facts  recited  in  the  motorman's 
affidavit  entirely  negatived  any  implication  of 
negligence  on  the  part  of  the  railway  company. 
H&d  that  sncb  evidence  might  affect  the  result, 
and  a  new  trial  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  G9  226,  227 ;  Dec  Dig.  {  108.*] 

26.  Negligence  {*  15*)  —  Goncubbeni  Neg- 
ligence—Joint  LlABILITT. 

Where  the  joint  negligence  of  two  or  more 
persons  results  in  injury  to  another,  and  the 
negligence  of  each  of  such  persons  is  a  con- 
curring proximate  cause  of  such  Injury,  then 
each  is  liable  in  damages  for  the  Injuries  so 
caused  by  the  joint  acts  of  all,  irrespective  of 
whether  one  was  more  or  less  negligent  than 
the  others,  or  that  hU  negligence  preceded  or 
followed  the  negligence  of  the  others. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  18;  Dec.  Dig.  8  16.*] 

27.  Negligence  (8  83*)— Contbibtjtobt  Neo- 
lioencb— Last  Clear  Chance. 

Where  it  is  shown  that  two  parties  have 
contributed  to  an  injury  to  a  third,  then,  not- 
withstanding the  act  of  one  may  have  been 
wanton  and  reckless,  and  that  of  the  other  sim- 

Sly  manifesting  a  want  of  ordinary  care,  the 
octrlne  of  the  last  clear  chance  will  not  op- 
erate in  favor  of  either  to  relieve  him  of  liabil- 


ity for  injuries  to  the  third  who  was  not  him- 
self chargeable  with  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8  116;   Dec.  Dig.  {  83.*] 

28.  Appeal  and  Ebbob  (i  930*)— Pbbbukf- 
tioh— Vebdict. 

The  complaint,  in  ut  action  for  personal 
injuries,  brought  against  a  street  railway  com- 
pany and  an  express  company,  alleged  that  the 
driver  of  the  express  company's  wagon  was 
negligent  jji  attempting  to  cross  the  street  rail- 
way track  without  ascertaining  whether  a  car 
was  in  proximity  to  the  wagon,  and  the  Jury  so 
found,  and  also  found  that  Uie  express  com- 
pany's wagon  would  not  have  been  struck  by 
the  car,  if  it  had  gone  in  a  straight  line,  with- 
out turning  out  for  the  plaintiff;  and  farther 
found  that  the  motorman  saw  the  dangerous 
situation  of  the  wagon  in  time  to  have  avoided 
a  collision,  but  that  he  did  not  slow  down ; 
but  no  specific  finding  was  made  as  to  whether 
the  negligence  of  the  driver  of  the  express 
wagon  ended  when  he  turned  toward  or  upon 
the  track.  Held  that,  in  the  absence  of  a  spe- 
cial finding  aa  to  when  the  nwligence  of  the 
express  dnVer  ended,  it  would  be  assumed,  in 
support  of  a  general  verdict  for  plaintiff,  that 
the  driver,  after  turning  upon  the  track,  in  the 
exercise  of  ordinary  care,  could  have  tamed  off 
again  before  the  collision,  and  tbns  have  avoid- 
ed the  injury. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |8  8765-^761;  Dec.  Dig.  | 
930.*] 

29.  Appeal  aitd  Ebbob  d  080*)— FiiTDiiros— 

Conclusiveness. 

On  appeal  from  a  general  verdict  for  plain- 
tiff, the  findings  of  the  jury  will  be  considered 
in  the  light  most  favorable  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  H  8766-3161;  Dec  Dig.  | 
980.*] 

SOL  NEOLXGENCK  d  83*)— GOHTBXBinOBT 

uobnce— Injubt  Avoidabu. 

The  negligence  of  an  injured  person  ceases 
to  be  the  proximate  cause  of  his  injury  when 
another  has  opportunity  to  prevent  it  and, 
with  knowledge  of  his  ezpoaed  sitnatloii,  neg- 
ligenUy  refnaea  to  do  so. 

[Bd.  Note.— For  other  cosea.  see  Negl^ttice, 
Cent.  Dig.  {  115;  Dee.  DiSri  88.*] 

31.  Stbeet  Bailboadb  (8  118*)— Acnon  nm 

IITJUBIES  —  INSIBUOIXONB  — OomXTBUTOET 

Negligence. 

An  instruction  that  ft  is  the  duty  of  any 
person  traveling  upon  a  street  railroad  track, 
or  in  sncb  dose  proximity  as  to  be  in  danger 
of  being  struck  by  an  approaching  car,  to  ase 
ordinary  care  to  ascertain  whether  a  car  is  ap- 
proaching, and  to  get  out  of  its  way,  is  pro{H 
erly  given,  since  the  term  "ordinary  care"  u  im- 
plied, in  defining  the  duty  to  get  oot  of  the 
car's  way.  * 

[Ed.  Note.— For  other  eaaes,  aea  Street  BiUI- 
roads.  Dec.  Dig.  {  118.*] 

82.  Street  Railboadb  ({  08*)  —  ComnBiT- 

tory  Negligence— Cbossino  Tbacks. 

One  going  upon  a  street  railroad  crossing 
In  a  city,  where  a  collision  is  likely  to  produce 
serious  injury,  without  looking  in  both  direc- 
tions along  the  street  to  ascertain  whether  any 
cars  are  approaching,  and.  if  so,  their  rate  of 
speed  and  distance  from  tht  crossing,  would 
not  be  in  the  exercise  of  that  reasonable  care 
which  requires  the  exercise  of  vigilance  pn^i^ 
tioned  to  the  danger  encountered. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  88  204-209;  Dec.  Dig.  |  98*; 


•For  otlier  eases  sm  same  topic  and  ssctloo  NDUBBR  In  Deo.  Dig.  A  Am.  Dig.  Ksy  No.  Ssrlea  ft  R«p*r  latass 


Digitized  by 


Google 


GaL) 


SPEUJR  T.UKITBD  RAILROADS  OF  SAN  VRANOISOO 


969 


33.  StREBT  RAIIXOADfl   a    117*)  ~  GONTBIBr- 
TOBT  NkOUOBNOB— APPROACHINO  CaB8. 

It  Ii  Dot  negUsvBce  per  se  for  a  person  to 
attempt  to  cross  a  street  railway  when  a  car 

ia  approaching. 

[Ed.  Note.— For  other  caees,  see  Street  Rail- 
roads. Cent  Dig.  K  239-2S7;  Dec.  Dig.  {  117.*] 

34.  SrsEvr  Railboads  (§  99*>— DairBBfl  or 
Tehicus  —  AsauKina  Motobuan'b  Psb- 

TOBUANCB  OF  DUTT. 

A  traveler  has  the  right  to  assume^  until 
his  senses,  exercised  with  reasonable  diligence, 
inform  bim  to  the  contrary,  that  the  persons 
operating  street  cars  will  use  ordinary  care,  give 
the  nsnal  signals,  and  keep  th«  osnal  lookoat 
ahead;  but  where  the  driver  of  an  express  wag- 
on negligently  goes  npoa  a  street  car  track  in 
front  of  an  approaching  car  a  reliance  upon  the 
raotorman's  care  to  avoid  collision  is  no  defease 
to  an  action  by  a  third  person,  who  was  not  at 
Canlt,  for  injuries  resnltmg  from  a  eolllalon  be- 
tween the  car  and  the  wagon. 
'  [EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  209-216;  Dec.  Dig.  i  99.*] 

36.  Appbai,  aitd  Brbob  1068*)— Habmtjsb 

EBBOK— iNBTBUCnONB. 

Where  a  personal  Injury  case  is  submitted 
to  the  jury  on  erroneous  instructions,  but  there 
was  no  evidence  which  would  have  sustained  a 
finding  in  defendant's  favor  under  the  view  of 
the  law  most  advantageous  to  him,  the  abstract 
error  furnishes  no  ground  for  rerendnff  a  ver- 
dict against  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror  Cant.  Dig.  H  4225-^90;  Dee.  Dig.  f 
1068.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Robert  Francis  Spear,  In  which, 
after  his  death,  Mary  J.  Spear,  executrix,  was 
substituted  as  pialntlff,  against  the  United 
Railroads  of  San  Francisco  and  Wells  Fargo 
&  Co.  Judgment  for  plaintiff  against  both 
defendants,  with  appeals  on  separate  records 
by  the  United  Railroads  of  San  Francisco' 
and  Wells  Fargo  &  Co.  Jodgiuent  against 
the  United  Railroads  of  San  Francisco  re- 
versed, and  Judgment  i^alnat  Wells  Fargo  ft 
Company  affirmed. 

Plllsbury,  MadlBon  &  Sutro,  for  appellant 
Wells  Fargo  &  Co.  Wm.  M.  Cannon,  A.  A. 
Moore,  and  Stanley  Moore,  for  appellant 
United  RallroadB  of  San  Frandaoo.  Ira  S. 
UUi(^  for  respondent 

BURNETT.  J.  The  acUon  was  brought  by 
Robert  Frands  Spear  to  recover  damages 
for  personal  Injuria  sustained  by  him  aa  the 
result  of  a  coUIslon  between  an  east-bound 
car  of  said  railroad  and  a  wagon  of  Wella 
Fargo  &  Co.  going  In  the  same  direction,  the 
horses  thereby  becoming  frlgbtened  and 
crasblng  Into  the  wagon  which  said  Spear 
was  drlTlng  in  an  opposite  direction,  throw- 
ing him  to  the  ground  and  sererelr  Injuring 
him.  A  general  verdict  against  both  de- 
foidantB  was  rendered  by  a  Jury.  There 
were  also  findings  upon  certain  special  la- 
snes,  which  were  aabmltted  at  the  request  of 
the  defendants.  Plaintiff  consented  to  a  re- 
duction of  $1,600  from  the  amount  of  the 


verdict  in  accordance  with  a  conditional  or- 
der of  the  trial  court,  on  the  motion  for  a 
new  trial,  and  thereupon  said  motion  was 
denied.  In  the  meantime  said  Rol>ert  Fran- 
cis Spear  had  died,  and  his  executrix  was 
substituted  as  plaintiff  in  the  cause. 

The  following  may  be  stated  as  embracing 
the  material  facta  of  the  case:  Chi  April  17. 
1906,  the  aald  Robert  Frands  Spear  was 
driving  a  r^ular  mill  wagon  on  the  north 
side  of  Bryant  street  In  San  Francisco,  In  a 
westerly  direction  towards  Oak  Grove  ave- 
nue, which  ts  a  short  street  midway  between 
Fifth  and  Sixth  streets.  The  United  RaU- 
roads  owns  and  operates  a  double-track  line 
of  electric  cars  on  Bryant  street,  and  the 
south  wheels  of  Spear's  wagon  were  In  the 
center  of  the  two  rails  of  the  north  track. 
At  the  same  time,  Thomas  MeCourtoey,  an 
employ^  of  Wells  Fargo  ft  Co.,  was  driving 
a  second  size  rack  wagon,  which  Is  a  wagon 
with  slats  on  top,  down  Bryant  street  from 
Sixth  street  in  an  easterly  direction.  The 
south  wheels  of  his  wagon  were  between  the 
north  rail  of  the  south  track  and  the  south 
rail  of  the  north  track,  and  the  north  wheels 
were  between  the  two  rails  of  the  north 
track.  The  position  of  the  wagon  was  such 
tb&t  it  would  not  have  been  struck  by  a  car 
passing  it  on  the  south  track.  Without  ei- 
ther looking  or  listening  for  an  approaching 
car,  the  driver  of  Wella  Fargo  ft  Oc's  wagon 
duinged  his  course  by  starting  to  drive  to- 
warda  and  upon  the  south  track  as  a  car 
was  approaching  thereon  behind  said  wagon. 
The  tra<&  was  clear  of  obstructiona  until 
the  express  wagon  changed  its  course.  About 
the  same  time  that  the  driver  turned  towards 
and  upon  said  south  track,  the  collision  oc- 
curred between  his  wagon  and  the  car,  cauB- 
Ing  the  injury  aa  aforesaid.  Eadi  defendant 
has  appealed  on  a  seiuirate  record  from  the 
Ju^ment  and  the  order  denying  Its  motion 
for  a  new  trial,  but  we  deem  It  advisable  to 
consider  in  one  opinion,  the  appeals  of  both 
defendants.  Bach  defendant  seeks  to  excul-> 
pate  itself  and  Inculpate  the  other.  In  fact, 
the  trial  seems  largely  to  have  beea  a  contest 
between  the  two  defendants  as  to  which  was 
llaUe  for  the  Injni?;  It  being  conceded  by 
each  that  a  soffident  showing  was  made 
against  the  other  to  entitle  plaintiff  to  re- 
cover. 

First  the  Appeal  of  the  United  Railroads. 

Herein  it  la  contended  that  the  court 
erred:  (1)  In  admitting  and  In  refusing  to 
strike  out  certain  evidence;  (2)  In  giving  the 
jury  CNtaln  InstmctlonB ;  dS)  in  refusing 
certain  instructions  requested  by  appellant; 
(4)  in  receiving  the  graeral  verdict  In  view  of 
the  fact  that  the  special  findings  made  by 
the  Jury  were  inconsistent  with  said  gmer- 
al  verdict ;  (5)  in  submitting  certain  special 
issues,  designated  "c,"  "d,"  and  "f,"  to  the 
Jury  at  the  request  of  defendant  Wells  Fargo 
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&  Co.;  and  (6)  In  refuging  appellant's  mo- 
tion for  a  new  trial.  Concerning  these,  we 
express  oar  Tlews  In  tlie  order  In  vhicb  tbe 
points  are  presented. 

Oscar  Bargewell,  the  conductor  on  the  car, 
was  called  aa  a  witness  b7  appellant  and  In 
bis  direct  examination  he  testified  as  to  his 
recollection  of  the  Immediate  circumstances 
surrounding  the  accident.  On  cross-exami- 
nation, after  stating  that  Herman  was  the 
name  of  the  motorman,  he  was  asked:  "How 
long  had  he  been  on  the  road?"  The  ques- 
tion was  objected  to  on  the  general  ground, 
and  also  that  it  was  not  cro8»-examlnation 
and  ontslde  of  the  Issues.  The  objection 
was  overruled,  and  the  answer  recdved. 
"About  three  or  four  weeks.'*  Over  like  ob- 
jections he  was  permitted  to  answer  quite 
a  number  of  questions  along  the  same  line, 
and  finally  he  was  uked  this  question:  "But 
as  to  where  he  was  broken  In,  or  how  many 
days  he  was  broken  In,  or  what  runs  he 
made,  yon  <»ily  know  that  from  hearsay, 
^'t  you?"  and  he  al»wered:  "That  Is  all." 
Appellant  ttien  moved  to  strike  ont  this  tes- 
timony "as  to  that  matter,  except  what  oc- 
curred when  be  app^ired  in  the  car  bouse." 
The  motion  was  denied;  the  court  saying: 
"I  cannot  strike  out  the  te^mony  about 
breaking  the  man  Into  the  dnties  of  the  po- 
sition. What  do  you  want  to  strike  out?" 
Counsd  reined:  "His  testimony  as  to  tbe 
number  of  runs  be  had  made  and  the  time 
occupied  In  breaking  him  In.**  The  motion 
was  again  denied,  whereupon  counsel  for  ap- 
pellant said,  *1  want  to  strike  out  that  there 
was  one  week  of  instruction  and  two  weeks 
of  experience,"  and  at  to  this  the  motion 
was  thereupon  granted. 

[1-8}  As  admitted  by  appelant,  there  was 
thereby  mudi  of  the  objectlcmable  testimony 
removed  from  the  conaid«atlon  of  the  Jury, 
but  the  following  questions  and  answers  re- 
mained: "Q.  How  long  had  he  been  on  the 
road?  A.  About  three  or  four  weeks.  Q. 
It  was  his  first  trip  on  that  car?  A.  Tes, 
sir.  Q.  During  the  three  weeks  that  he  had 
worked  for  the  company,  was  he  not  b^g 
educated  to  the  work  of  a  motorman?  A. 
Tea,  str."  It  is  indisputable  that  said  ques- 
tions were  not  within  the  limits  of  proper 
cross-examination,  and  they  should  not  have 
been  allowed  for  the  additional  reason  that 
they  concerned  the  experience  and  compe- 
tency of  the  motorman.  The  purpose  of  the 
Interrogatories  was,  clearly,  to  impress  the 
Jury  with  the  fact  of  the  Inexperience  and 
incompetency  of  the  motorman  In  order  that 
they  might  more  readily  reach  tbe  conclu- 
sion that  the  accident  was  due  to  his  negli- 
gence; The  evidence  would  naturally  have 
weight  with  the  Jury.  The  effect  of  tbe  tes- 
timony would  be  the  same  as  though  the  wit- 
ness bad  been  allowed  to  declare  that  the 
motorman  was  without  experience  and  train- 
ing in  the  duties  of  bis  position.  Such  evi- 
dence is  held  to  have  no  r^evant  bearing  up- 


on tbe  Issue,  which  is,  Was  fbe  motorman 
negligent  at  the  particular  time  of  the  oc- 
currence in  controversy?  The  rule  Is  stated 
In  section  65  of  Wlgmore  on  Evidence  as  fol- 
lows: "A  few  courts  have  shown  an  Inclina- 
tion to  admit,  exceptionally,  the  character  of 
a  person  charged  with  a  negligent  act  (con- 
tributory negligence  of  a  plaintiff)  as  throw- 
ing light  on  the  probablllt7  of  his  having 
acted  carelessly  on  the  occasion  in  question, 
provided  that  tbe  other  evidence  leaves  tbe 
matter  in  great  doubt,  or  that  the  other  evi- 
dence Is  purely  drcumatantlal,  or  (aa  some- 
times put)  that  there  are  no  eyewitnesses  tes- 
tifying. The  mainstay  of  this  exertional 
doctrine  seems  to  have  been  the  obiter  sug- 
gestion in  Tenney  v.  Tattle,  1  Allen  [Mass.] 
185.  Such  evidence  Is  no  doabt  likely  to  be 
of  some  probative  value  in  such  cases,  and 
nnier  the  above  limitations  is  hardly  con- 
trary to  the  ordinary  policy  of  avoiding  con- 
fusion of  Issues.  Aa  a  matter  of  law,  how- 
ever, the  doctrine  Is  maintained  In  a  few  Ju- 
risdictions only,  and  has  been  expressly  re- 
pudiated In  many."  The  exceptional  doctrine 
has  been  repudiated  In  this  stata  Towle  v. 
Pacific  Improvement  Co.,  08  CaL  342,  33 
Pac.  207.  In  the  Towle  Case  the  Judgment 
was  reversed  because  the  trial  court  permit- 
ted the  defendant  to  Introduce  evidence  that 
the  driver,  who  was  In  charge  of  a  team,  waa 
a  good,  flrst-class  driver,  careful  In  handling 
horses,  and  that  during  the  four  years  he  had 
been  In  tbe  employ  of  defendant  he  bad  never 
been  guilty  of  any  mismanagement  or  care- 
lessness in  the  care  or  conduct  of  the  team. 
As  authority  for  the  decision,  the  court  re- 
lied upon  the  rule  as  stoted  in  section  407 
of  Deerlng  on  Negligence,  as  follows:  "Wheth- 
er the  act  or  omission  of  the  defendant  is  ac^ 
tlonable  negligence  is  to  be  determined  by 
the  character  of  the  act  or  omission,  and  not 
by  the  defendants'  character  for  care  and 
caution.  Evidence  thitt  the  defendant  is  a 
careful,  prudent,  and  cantlous  man,  is  In- 
admissible to  negative  his  want  of  ordinary 
care.  Upon  the  question  of  the  negligence 
of  the  engineer  at  the  time  of  collision  of 
two  trains,  evidence  of  the  Incapacity  of  tin 
engineer  or  of  his  being  subject  to  flto  Is  Im- 
materlaL"  However,  It  is  stated  try  the  Su- 
preme Court  that  such  evidence  Is  admlmtble 
In  cases  where  the  utmost  care  Is  required, 
and  when  the  defendant  la  held  liable  for 
injuries  resulting  from  the  slightest  negli- 
gence. It  is  difficult  to  see  the  distinction  In 
principle.  If  evidence  of  character  or  ctHU- 
petency  is  admissible  to  show  the  "ntmoat" 
care  or  slight  Aegree  of  negligence  it  would 
seem  to  be  relevant  to  the  Issue  of  a  less  de- 
gree of  care  or  of  greater  n^Ugence.  Tbe 
difference  is  as  to  the  quantum  of  proof  re- 
quired, and  not  as  to  the  materiality  or  rel- 
evancy of  tbe  evidence.  But,  In  view  of  the 
other  evidence  In  the  case  It  does  not  seem 
at  all  probable  that  tbe  Jury  were  influenced 
by  thia  objectionable  testimony.  It  apfimn 
vrlthout  oontradictioii  that  tbe  motonnan  was 
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at  ooB  tlma  In  tlu  cmplor  of  railroads  In 
Colorado,  that  lie  bad  experience  as  a  motor- 
man  on  trolley  cars  in  Philadelphia  In  1890, 
wheo  they  were  first  put  In  nee  In  that  city, 
and  that  he  ms  constantly  employed  by  ap- 
pelant fnmt  December,  190{^  to  the  Ume  of 
the  accident  In  Au»  of  this  showing,  It 
would  be  rather  a  reflectton  npon  the  fairness 
or  intelligence  of  the  jury  to  bold  that  the 
Bald  testimony  of  the  conductor  was  preju- 
dicially erroneous. 

[4,  S]  Henry  GofCman,  a  witness  called 
Wells  Fatso  ft  Oo^  was  near  tiie  scene  of  the 
accident;  and,  after  stattaig  that  the  car 
■tnu^  the  wagon  the  second  time,  he  was 
asked:  "Whereabouts 7"  His  answer  was: 
"It  hit  It  along  about  the  front  wheel,  and 
that  knocked  Wells  Fargo's  driver  off  his 
seat;  and  it  was  shoving  the  wagon  along, 
and  then  I  Jumped  out  In  the  street  and  told 
the  motorman  to  shut  off  bis  power  and  stop 
the  car."  Appellant  moved  "to  strike  out 
what  the  witness  told  the  motorman."  The 
motion  was  denied.  The  witness  afterwards 
stated  that  "the  power  was  not  off  then." 
When  asked  upon  cross-examination:  "Then 
how  could  you  say  that  the  motorman  did 
not  turn  oft  the  power?'  the  witness  an- 
swered: **I  do  not  know,  unless  It  was  the 
rapid  rate  of  speed  that  he  was  going  at" 
Being  further  asked:  "So  It  Is  a  conclusion 
OD  your  part  Is  It  from  the  rapid  rate  of 
speed  he  was  going?"  he  answered:  "Tes, 
sir."  The  motion  was  then  made  "to  strike 
out  all  of  the  testimony  of  the  witness  show- 
ing that  the  motorman  did  not  turn  ofC  the 
power."  The  court  after  asking  this  ques- 
tion, "Could  that  speed  have  been  maintained 
for  that  distance  If  no  power  was  on?"  and 
eliciting  the  answer,  "No,  sir,"  denied  the 
motion.  It  is  clear  that  what  the  witness 
told  the  motorman  was  not  responsive  to  the 
question,  and  it  was  manifestly  hearsay. 
The  declaration  of  the  witness  that  the  mo- 
torman had  not  turned  off  the  power  was  un- 
doubtedly not  the  expression  of  an  opinion 
on  a  matter  of  expert  testimony,  hut  It  con- 
Btltuted  the  inference  of  a  fact  drawn  by  the 
witness  from  other  facts,  not  Involving  any 
special  skill  or  training  "in  any  science,  art, 
or  trade,"  but  within  tbe  common  observa- 
tion of  all  men.  The  proposition  is  so  sim- 
ple as  to  need  probably  the  citation  of  no  au- 
thority. However,  appellant  has  furnished 
us  two  cases  to  which  we  may  briefly  refer. 
In  Alabama,  etc.,  Ry.  Co.  v.  Burgess,  114  Aia. 
687,  22  South.  169,  In  a  case  involving  a  rail- 
road accident  It  was  held  tbat  the  lower 
court  prot>erly  excluded  the  statement  of  the 
witness  Cullen,  who  was  a  passenger  on  the 
train,  "that  he  knew  that  the  brake  was  put 
on,  because  of  the  sudden  stopping  of  the 
train  after  the  whistle  was  blown" ;  the 
court  stating  that  this  was  the  mere  conclu- 
sion of  the  witness  from  facts  to  which  he 
had  already  testified.  The  question  Is  set 
forth  with  fullness  and  precision  in  Sap- 
peDfleld  V.  Main  St,  etc..  By.,  81  Cal.  48,  27 
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Fac.  690.  Therein  tt  Is  dedared  that  the 
"general  rule  Is  that  witnesses  miut  testify 
to  facts,  and  not  to  opinions,  and  that  when- 
ever the  question  to  be  determined  Is  the  re- 
sult of  the  common  ttcperlence  of  all  men  of 
ordinary  education,  or  Is  the  inference  from 
particular  facts,  the  inference  Is  to  be  drawn 
by  the  Jury,  and  not  by  the  witness."  It  Is 
undoubtedly  true  that  the  particular  fact  to 
which  the  foregoing  r^ates  was  of  prime 
Importance  to  appellant  The  Jury  found 
that  the  motorman  could  have  averted  the 
collision,  had  he  used  all  the  means  at  his 
command,  atter  discovering  the  dangerous 
situation  of  tbe  express  wagon.  This  special 
finding  was  probably  the  feature  of  the  case 
that  led  to  the  genwal  vwdlct  against  tbe 
railroad,  and  the  said  finding  In  turn  may 
have  been  based  npon,  or  at  least  Inflnefti^d 
by,  the  said  testimony  as  to  the  failure  of 
the  motorman  to  shut  off  the  power  b^re 
the  collision. 

[6]  But  it  Is  a  Just  rule  of  practice  to  re- 
quire a  party  making  an  objection  to  a  ques- 
tion or  moving  to  strike  out  testimony  to 
state  the  grounds  of  his  objection  or  of  bis 
motion.  Tbis  Is  only  fair  to  the  trial  Judge, 
and  it  Imposes  no  hardship  upon  the  com- 
plaining par^.  Without  tbe  assistance  of 
counsel,  it  wonld  be  unreasonable  to  expect 
the  most  wise  and  prudent  judge  to  avoid 
error  in  the  stress  of  a  hotly  contested  trial 
Involving  complicated  questions  of  law  and 
fact  There  was  no  compliance  with  this  re- 
quirement In  the  instance  under  review,  and 
thnefore  we  think  appellant  should  not  now 
be  heard  to  complain.  In  Howland  v.  Oak- 
land C.  St  Ry.  Co.,  110  GaL  513,  42  Fac  983, 
tbe  general  prindple  Is  discussed  as  applied 
to  the  objection  made  to  the  admissibility  of 
evidence,  l^erehi  It  Is  said:  **If,  however, 
we  vete  to  assume  that  the  question  Is  open 
to  the  criticism  now  urged,  we  do  not  think 
the  objection  could  avail  defendant  here,  for 
tin  reason,  as  claimed  by  respondent  that 
it  was  not  taken  in  the  court  below.  *  *  * 
Appellant  should  have  pointed  out  the  par- 
ticular d^ect  which  rendered  the  question 
either  Incompetent,  Irrelevant,  or  immaterial, 
or  wherein  It  was  not  a  proper  hypothetical 
question,  tbat  the  objection  could  have  been 
intelligently  ruled  upon,  and,  If  necessary  or 
proper,  obviated.  •  •  •  This  is  not  lay- 
ing down  a  merely  technical  rule.  It  la  one 
which  has  its  foundation  In  the  proper  con- 
sideration of  what  is  due  to  the  court  and 
adverse  counsel  In  tbe  trial  of  a  case."  Of 
course,  the  court  may  sustain  an  objection  or 
grant  a  motion  upon  any  sufficient  ground, 
although  not  specified  by  the  party  in  whose 
favor  the  ruling  Is  made,  but  It  Is  not  re- 
quired to  do  BO.  In  Clark  v.  Huber,  25  Cal. 
509,  tbe  principle  Is  stated  as  follows;  "The 
error  alleged  here  Is  tbe  exclusion  of  the  de- 
fendant's testimony.  The  reepondent  Is  at 
liberty  to  suggest  any  ground  that  he  may 
choose,  to  show  that  the  ruling  Is  right, 
whether  advanced  In  the  discussions  below 


Digitized  by 


Google 


117  PACIFIO  RBPOBTBR 


or  not  If  the  testimony  bad  been  admitted, 
and  Clark  had  appealed,  he  would  have  been 
required  to  confine  himself  to  objections  ape- 
clflcally  taken  at  he  trial  and  stated  In  the 
record.  T^e  distinction  la  between  the  case 
of  a  party  seeking  to  reverse  a  Judgment  and 
that  of  a  party  reaistlng  the  attempt" 

[7]  We  think  appellant  la  wrong  In  the  con- 
tention that  "the  court  erred  In  permitting 
the  witnesses  of  the  defendant  Wells  Fargo 
&  Co.  to  testify  as  to  negligence  on  the  part 
of  the  defendant  United  Railroads  of  San 
Francisco."  The  basis  of  the  claim  Is  two- 
fold— first,  that  there  is  no  allegation  In  the 
answer  of  the  defendant  Wells  Fargo  &  Co. 
as  to  negllg^ce  on  the  part  of  Its  codefend- 
ant,  the  United  Railroads,  and,  secondly,  that, 
"where  two  defendants  are  charged  as  being 
concurrently  negligent,  the  negligence  of  one 
defendant  Is  no  defense  to  the  otber."  29 
Cyc.  487;  Shearman  &  Redfldd  on  Negli- 
gence, S  31.  It  is  true  that  In  the  answer  of 
Wells  Fargo  &  Co.  there  Is  no  afll.  matlTe  al- 
legation of  tbe  negligence  of  the  railroad, 
but  in  said  answer  there  Is  no  denial  of  the 
averments  In  the  complaint  as  to  the  United 
Railroads*  negligence.  It  should  not  be  held 
uecessary  for  the  company  to  repeat  the  al- 
legation which  has  been  made  by  the  plain- 
tiff and  which,  by  declining  to  deny,  Wells 
Fargo  &  Co.  has  In  effect  averred.  Manifest- 
ly, concurrent  negligence  is  inconsistent  with 
sole  and  exclusive  n^ligence.  The  allega- 
,tion  of  the  former,  however,  does  not  pre- 
clude one  of  the  parties,  who  has  denied 
any  negligence  on  his  own  part,  from  Intro- 
ducing evidence  having  a  tendency  to  show 
that  the  accident  was  due  solely  to  the  negli- 
gence of  the  other  party.  That,  no  doubt, 
was  the  purpose  of  the  testimony  of  which 
complaint  is  made.  Without  reviewing  it, 
we  may  say,  however,  that  It  rather  supports 
the  theory  of  concurrent  negligence;  and 
therefore  the  latter  objectlou  of  appellant 
Is  without  merit  But,  regardless  of  these 
suggestions,  the  evidence  was  within  the  Is- 
sues made  by  the  pleadings;  It  was  directly 
in  support  of  plalntUTs  allegations  against 
appellant;  and  it  would  be  a  harsh  rule  that 
would  demand  a  reversal  of  a  Just  Judgment 
In  favor  of  plaintiff  for  the  sole  reason  that 
legal  evidence  was  offered  by  a  codefendant, 
rather  than  by  plalntUT  himself. 

[I]  Thomas  McCourtney,  the  said  driver 
for  the  express  company,  on  redirect  exam- 
ination, was  Interrogated  as  follows:  "Q. 
Tou  tamed  out  for  a  car  betwem  Seventh 
and  Elghtii  streelv.  Did  that  car  give  you 
warning?"  court  overruled  an  objection 
to  the  question  that  It  was  "incompetent 
Irrelevant  and  immaterial,  and  not  connect- 
ed with  this  transaction."  The  objection,  we 
think,  should  have  been  sustained.  What 
was  done  by  another  motorman,  on  another 
car,  at  another  time,  would  have  no  relevan- 
cy to  the  issue  whether  the  motorman  on  the 
occasion  in  controversy  here  was  chargeable 


with  negligence^  Respondent  does  not  sorl- 
ously  defend  the  ruling,  but  she  Invokes  the 
doctrine  that  the  admission  of  irrelevant  evi- 
dence Is  not  ground  for  reversal,  when  it  ap- 
pears to  be  of  slight  conseqnenca  Hudson 
V.  Hudson,  129  CaL  141,  61  Pac.  773;  People 
V.  Wynn,  133  Oal.  72,  65  Pac  126.  There  la 
much  force,  however,  in  the  su^estlon  of  ap- 
pellant that  "the  error  was  prejudicial,  as 
the  Jury  may  have  inferred  from  it  that  the 
bell  was  not  rung  by  tbe  motorman  of  the 
car  which  collided  with  the  wagon,  because 
he  had  heard  it  when  It  had  been  rung  on 
the  other  occasion.  The  evidence  on  this 
polot  was  conflicting,  and  the  Jury,  doubtful 
as  to  its  determination.  Tbe  Jury,  after  be- 
ing directed  to  retire  again,  returned  a  find- 
ing to  special  issue  6,  to  the  effect  that  the 
bell  on  the  car  was  not  rung  prior  to  the 
collision  with  the  express  wagon."  It  may 
be  that  the  Judgment  should  not  be  reversed 
for  this  ruling  alone;  but  we  cannot  resist 
the  conclusion  that  the  error  was  a  serious 
one,  as  it  is  Impossible  to  determine  what 
may  have  been  its  effect  upon  the  minds  of 
the  Jurors. 

[9]  Appellant  complains  of  this  instmction : 
"If  you  should  believe  from  the  evidence 
that  the  driver  of  Wells  Fargo  &  Co.  was 
guilty  of  negligence  in  driving  too  near,  or 
upon,  the  track  of  the  railroad  company,  but 
you  should  also  believe  from  the  evidence 
that  the  motorman  of  the  car  of  the  railroad 
company  was  aware  of  the  dangerous  situa- 
tion of  the  express  wagon,  and  that  the  mo- 
torman had  a  clear  opportunity,  by  the  exer- 
cise of  proper  care,  to  have  avoided  the  col- 
lision, but  negligently  failed  to  do  so,  and 
as  a  direct  consequaice  of  such  n^llgence 
plaintiff  was  injured,  then  your  verdict  If  In 
favor  of  plaintiff,  should  be  against  the  United 
Railroads  of  San  Francisco  alone  and  In  fa- 
vor of  Wells  Fargo  &  Co."  The  histruction 
seeks  to  apply  what  is  familiarly  linown  as 
the  "last  clear  chance"  doctrine,  and  is  ad- 
mittedly a  correct  statement  of  that  rule. 
It  is  contended,  however,  that  It  has  no  ap- 
plication to  a  case  like  this,  where  two  par- 
ties are  charged  with  separate  and  coucur- 
reot  negligence.  The  discussion  of  this  ques- 
tion may  be  deferred  till  we  reach  the  con- 
sideration of  the  special  findings  of  the  Jury. 
It  is  sufficient  to  say  now  that  the  instruc- 
tion could  not  possibly  have  prejudiced  ap- 
pellant. The  only  objection  to  tbe  Instruc- 
tion is,  not  that  it  fails  to  state  the  law 
correctly  as  far  as  appellant's  liability  Is 
concerned,  or  that  there  was  no  evidence 
Justifying  it,  but  that  the  hypothesis  assum- 
ed does  not  necessarily  exonerate  Wells 
Fargo  &  Co.  from  actionable  negligence. 
The  answer  Is,  of  course,  that  the  Jury  ei- 
ther disregarded  the  obJectlonaUe  portion, 
or  else  rejected  the  whole  of  the  instruction 
as  not  pertinent  to  the  facts  shown  by  tbe 
evidence.  This  is  demonstrated  by  tbelt 
action  in  finding  a  verdict  against  Wells  Far- 
go. &  Co.,  as  well  as  against  appelant  For 
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like  reason  we  attach  no  decisive  significance 
to  the  apparent  conflict  between  this  instruc- 
tion and  the  direction  given  by  the  court 
in  response  to  an  Inquisitive  Juror,  as  fol- 
lows: "Q.  In  case  the  Jurors  think  from  the 
evidence  that  both  were  negligent,  but  that 
one  was  more  n^Ugent  than  the  other,  how 
about  snch  a  case?  The  Court:  If  you 
should  find  that  the  n^llgence  of  both  pnr- 
ties  Jointly  and  concnrrently — thnt  is.  both 
together — caused  the  result,  then  they  would 
both  be  liable.  If  they  both  assisted  by 
their  negligence  in  producing  the  result,  they 
would  be  Jointly  liable."  It  is  not  disputed 
that  the  rule  is  that  the  Jury  are  bound  to 
accept  all  the  propositions  of  law  as  given 
them  by  the  court  for  their  guidance,  and  if 
the  lustnictfons  on  a  material  point  are  ra- 
pugnant  and  contradictory  it  is  usually  Im- 
possible for  the  Jury  to  decide  which  to  fol- 
low, and  after  the  verdict  It  Is  equally  dif- 
ficult to  determine  that  thgy  were  not  In- 
fluenced by  the  one  that  was  erroneous. 
Sappenfleld  v.  Main  St.  Ry.,  91  Cal.  48,  27 
Pac.  590.  But  It  will  not  be  denied  that  this 
Is  subject  to  that  other  rule  which  has  been 
denominated  "the  rule  of  reason."  So  view- 
ing it,  we  think-  appellant  has  no  cause  for 
complaint  as  to  this  point.  Conceding  that, 
notwithstanding  there  Is  no  right  of  contri- 
bution between  Joint  tort-feasors,  appellant 
Is  conoerned  in  having  the  Jury  adopt  the 
theory  of  a  Joint  liability,  rather  thnn  find 
a  verdict  against  the  railroad  alone,  still, 
considering  all  the  instructions  together  In 
the  light  of  the  verdict  actually  rendered,  we 
can  see  no  reason  for  attaching  to  this  point 
the  importance  claimed  by  appellant. 

[10]  The  court  refused  to  give  the  follow- 
ing instruction  requested  by  appellant:  "I 
Instruct  you  that  when  the  negligence  of  the 
Injured  party  contributes  to  the  injuries 
complained  of  the  law  will  afford  no  re- 
dress, and  if,  therefore,  you  find  in  this  case 
that  the  plaintiff  was  negligent,  and  snch 
negllpence  contributed  to  the  Injuries  com- 
plained of,  I  Instruct  you  that  he  cannot  re- 
cover against  either  of  the  defendants.  In 
order  to  avoid  Injury  to  hlms^f,  the  plain- 
tiff was  bound  to  have  exercised  reasonable 
care  to  avoid  the  same,  and  he  was  bound  to 
use  such  care  and  diligence  as  a  reasonable 
and  prudent  man  would  have  exercised  un- 
der like  circumstances."  It  Is  not  denied 
that  this  is  a  correct  statement  of  the  rule 
of  contributory  negligence,  and  that  this  de- 
fense was  pleaded  In  appellant's  answer;  but 
the  court's  action  is  sought  to  be  Jostifled 
on  the  ground  that  there  was  no  evidence 
whatever  that  plaintiff  failed  In  any  respect 
to  exercise  reasonable  care  and  dl1igeDC& 
Of  course,  if  there  was  any  substantial  evl- 
dence  from  which  the  Jury  might  have  con- 
cluded that  the  plaintiff  was  negligent,  It 
was  error  for  the  court  to  refuse  the  In- 
struction. While  we  are  entirely  satisfied 
tliat  it  cannot  be  held,  as  a  matter  of  law, 
that  plalDtiffl  was  guUtar  of  contrlbntoir  nog- 


llgence,  and  while  we  may  go  further  and 
say  that  the  most  reasonable  view  is  that  he 
was  entirely  free  from  fault,  yet  we  think 
It  must  be  said  that  the  question  is  open  to 
candid  disputation,  and  therefore  a  proper 
one  to  submit  to  the  Jury.  As  we  have  seen, 
the  plaintiff  was  driving  his  team  up  the 
street  on  one  car  track;  the  express  wagon 
was  coming  down  the  street  between  the 
two  tracks,  and  as  It  turned  out  to  pass  the 
plaintiff  It  was  struck  by  a  car  from  behind. 
The  circumstances  shown  by  the  evidence, 
which  seem  to  point  the  Instruction,  are  re- 
lated by  appellant  as  follows:  "The  plain- 
tiff might  have  gotten  his  team  out  of  the 
way,  and  thus  have  avoided  the  accident 
The  road  In  front  of  him  was  clear.  He 
saw  the  car  coming  from  the  time  It  left 
Sixth  street.  He  saw  the  express  wagon 
start  to  cross  to  the  right  between  60  and 
200  feet  away,  and  said,  'He  Is  going  to  get 
it'  He  saw  the  car  coming  in  time  to  holler 
to  the  driver  of  the  express  wagon.  When 
he  saw  Wells  Fargo's  wagon  coming,  he  pull- 
ed to  one  side.  The  car  hit  the  wagon  200 
feet  away  from  him.  He  could  have  turned 
In  between  the  outside  track  and  the  side- 
walk. He  had  passed  the  Junk  wagons  be- 
fore he  came  near  Wells  Fargo's  wagon.  He 
did  not  think  anything  was  going  to  happen, 
and  was  going  along  as  usual,  because  he 
thought  he  could  stop  the  car  quick  enough. 
He  did  not  look  for  trouble.  He  tried  to 
get  out  of  the  road.  The  street  was  clear 
beyond  the  Junk  wagon.  The  plaintiff  did 
not  stop  his  wagon,  nor  make  any  effort  to 
stop  It  There  is  nothing  to  interfere  with 
the  plaintiff  going  up  the  north  side  of  the 
street."  It  Is  quite  rare  that  the  court 
should  not  submit  to  the  Jury,  under  propCT 
instructions,  the  question  of  contributory  neg- 
ligence, and  we  think  there  was  some  room 
here  for  the  application  of  the  doctrine. 

[11]  We  think  the  refusal  of  the  court  to 
give  the  proposed  instruction  containing  a 
caution  against  the  undue  Influence  of  sym- 
pathy, and  an  exhortation  to  regard  the 
law  with  equal  favor  towards  the  corpora- 
tion and  the  individual,  fras  not  pre;Judl- 
clally  erroneous.  Such  an  instruction  has 
been  given  in  many  cases,  and  no  one  would 
deny  that  it  embodies  a  Just  principle.  In 
Bachert  v.  Lehigh  Coal,  etc.,  Co.,  208  Pa. 
362,  57  Atl.  765,  It  Is  declared:  "In  the 
part  objected  to,  the  lower  Judge  told  the 
Jury  that  their  verdict  should  be  founded  in 
the  evidence,  and  cautioned  them  not  to  be 
influenced  by  sympathy  or  prejudice,  and  in 
clear  and  distinct,  but  emphatic,  language, 
admonished  them  that  a  disregard  of  the  In- 
struction might  lead  to  a  setting  aside  of 
their  verdict  •  •  •  It  was  the  right  of 
the  Judge  to  give  this  caution,  and  In  view 
of  the  passtou  and  prejudice  that  grew  out 
of  the  labor  troubles  in  the  anthracite  coal 
regions  In  1002,  and  which  existed  at  the 
time  of  the  trial.  It  may  be  said  to  have 
been  his  dutr  to  charge  as  he  did.**  Bat  m 
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cannot  anome  tbat  any  sndi  omdltlon  ex- 
isted In  the  case  at  bar,  and,  graotlng  that 
It  was  an  arorage  Jury  of  American  citl- 
sens.  we  are  disinclined  to  hold  that  they 

needed  any  such  direction.  Many  such  ethi- 
cal and  didactic  suggestions  might  be  made, 
wltliout  impropriety,  to  the  Jury,  but  a  wise 
discretion  as  to  that  must  be  left  to  the 
trial  Judge,  who  Is  not  required  to  go  be- 
yond the  essential  legal  principles  luvoWed 
In  the  acticm. 

[121  The  proposed  Instruction  as  to  the 
manner  In  which  the  testimony  of  witnesses 
generally  should  be  viewed  was  snfflclently 
covered  by  instruction  No.  2,  given  at  the 
request  of  plaintiff. 

[1t-1l]  Appellant  requested  the  court  to 
give  the  following  instruction:  "It  is  not  the 
duty  of  a  motorman  to  rtag  his  bell  or  gong, 
except  to  give  the  usual  signal  tor  starting, 
and  except  when  his  car  Is  about  to  cross  an 
intersecting  street  There  was  therefore  no 
duty  Imposed  npon  the  motorman  to  ring 
his  bell  or  gong  between  Oak  Orove  avenue 
and  Fifth  street,  and  if  he  failed  to  do  so 
such  failure  did  not  of  itself  constitute  neg- 
ligence." The  request  was  based  upon  ordl- 
naoce  No.  1380  of  the  city  and  county  of 
San  Francisco,  providing  that,  "It  is  not  the 
duty  of  a  motorman  to  ring  his  bell  or  gong, 
except  to  give  the  usual  signal  for  starting, 
and  except  when  his  car  is  about  to  cross  an 
Intersecting  street."  The  argument  Is  that, 
in  view  of  this  law,  It  would  be  negligence 
per  se  for  the  motorman  to  fall  to  ring  the 
bell  or  gong  at  starting  or  at  a  crossing,  but 
not  at  any  other  time.  In  arcordnnce  with 
the  principle  announced  In  Schmidt  v.  St 
Louis  Ry.  Co.,  163  Mo.  645,  63  S.  W.  834, 
wherein  it  Is  declared:  "There  Is  no  sta^ 
ute  making  It  the  duty  of  the  grlpman  to 
sound  the  gong  or  bell  at  the  approach  of  a 
street  crossing,  and  there  Is  no  law  making  a 
failure  to  do  so  negligence  per  se.  Such  fail- 
ure becomes  negligence  ouly  when  the  cir- 
cumstances render  the  ringing  of  the  bell  nec- 
essary, and,  If  the  circumstances  are  in  dis- 
pute, whether  the  occasion  Is  such  as  calls 
for  the  sounding,  of  the  bell,  it  is  a  question 
of  fact  for  the  Jury."  There  is  no  doubt 
that  the  instruction  related  to  one  of  the 
vital  points  in  the  case,  and,  since  It  might 
be  plausibly  contended  from  some  of  the  evi- 
dence that  the  failure  to  ring  the  hell  was 
not  negligence,  the  instruction,  we  think, 
should  have  be^  given.  The  rule  Is  as  stat- 
ed In  People  v.  Taylor,  36  Cal.  255,  that:  "In 
preparing  Instructions,  each  party  may  as- 
sume any  reasonable  hypothesis  In  relation 
to  the  facts,  and  ask  the  court  to  declare  the 
law  as  applicable  to  it,  and  it  is  error  to 
refuse,  merely  because  the  case  supposed 
dues  not  Include  some  other  hypothesis  equal- 
ly rational.  ♦  •  •  Every  Instruction 
which  correctly  declares  the  law  applicable 
to  the  case  which  it  supposes.  If  the  case 
can  be  rationally  inferred  from  the  testi- 
mony, should  be  given."   The  danger  of  a 


misapplication  of  laid  butmctlon  by  ttka 
Jury  was  avoided  by  instruction  No.  13,  gir- 
en  at  the  request  of  Wells  Fargo  ft  Co.,  that: 
"It  is  the  dat7  of  tbe  motorman  to  look 
ahead  for  any  veliiclea  which  may  be  on  or 
dangerously  near  the  track  over  which  his 
car  Is  passing,  and,  If  he  observes  such  ve- 
hicle ahead,  to  give  warning,  slow  down,  and 
put  his  car  under  control,  in  order  to  avoid 
a  collision."  Tbe  two  InstmctionB  would 
have  fairly  presented  the  law  and  left  It  to 
the  Jury  to  determine  whether  the  drcom- 
stances  were  such  as  to  require  the  ringing 
of  tbe  beU,  notwithstanding  that  the  fail- 
ure to  do  so  Is  not  necessarily  proof  ot  neg- 
ligence. 

[II]  The  court  might  well  have  given  tbe 
requested  Instmcdon:  "If  any  witness  ex- 
amined before  you  has  willfully  sworn  false- 
ly as  to  any  matwial  matter,  it  Is  yonr  duty 
to  distrust  bis  entire  testimony."  Pecq;>le  t. 
Stevens.  141  OaL  492.  7S  Pac.  62.  But,  if 
a  Juror  bellev^  that  any  witness  had  so 
sworn,  such  Juror  would  not  be  like  the  aver- 
age man  If  he  did  not  "distrust  his  entire 
testimony,"  without  any  direction  from  the 
court  to  that  effect 

[17]  Certain  other  instmctionB,  hypotheti- 
cal in  character  and  covering  appellant's 
theory  of  the  facts,  were  also  requested  and 
refused.  It  cannot  be  said  that  they  are  in- 
consistent with  every  rational  Inference  from 
the  evidence,  but  we  think  they  were  sub- 
stantially covered  by  the  instructions  whldi 
were  given  by  the  court 

[1 1 j  There  Is  no  Inconsistency,  in  our  opin- 
ion, between  the  special  flndinga  and  the 
general  verdict  The  phraseology  of  some  of 
the  questions  submitted  to  the  Jury  is  open 
to  criticism,  but  we  can  see  therein  no  preju- 
dicial error.  The  rule  is  as  stated  In  An- 
tonlan  v.  Southern  Paclflc  Co.,  Q  CaL  App. 
731,  100  Pac  877,  that  the  court  should  not 
strain  the  language  of  a  finding  to  make  out 
a  case  of  conflict  "The  findings  should  be 
reconciled  If  It  can  reasonably  be  done,  and 
be  so  construed  ut  res  magis  valeat  quam 
pereat — 1.  e.,  that  the  end  may  be  promoted, 
rather  than  destroyed."  Clementson  on  Spe- 
cial Verdicts,  p.  137,  says:  "Though  tbere 
be  apparent  Inconsistency  between  some  of 
tbe  special  findings  and  the  general  verdict, 
yet  if,  taking  the  findings  as  a  whole,  such 
Inconsistency  Is  not  necessarily  to  be  implied, 
the  verdict  must  stand.  Obscurities  and  ap- 
parent Inconsteteocies  are  to  be  given  weight 
In  favor  of  rather  than  against  the  general 
verdict.  If  the  findings  are  open  to  double 
construction,  that  construction  will  be  adopt- 
ed which  upholds  the  general  verdict  A 
general  verdict  upon  Issues  and  evidence 
properly  submitted  is  presumed  to  have  de- 
cided every  fact  or  deduction  therefrom  es- 
sential to  support  It;  while  a  special  finding 
must  be  limited  and  controlled  by  its  ape- 
dflc  terms."  The  argument  of  appellant  la 
addressed  largely  to  the  consideration  of 
the  inconsistency  of  the  special  flntting*  with 
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one  anotbw.  Ooncedlng  tbe  Boimdnesa  of  the 
contoitloii.  It  wonid  not  necessarily  follow 
that  the  gmeral  verdict  should  be  set  aside. 
This  would  ensue  it  a  special  flndlng  la  ab- 
Bolutely  IncoDBlstent  and  irreconcilable  with 
the  general  rerdlct;  bat  this  might  not  be 
the  case,  althon^  two  special  flndlngs  were 
Incon^ent  with  each  other,  since  one  or 
both  ml^t  be  Immaterial  or  concernlns  a 
probatlTe  matter.  We  think  the  most  that 
can  be  said  la  that  some  otMcarlty  haa  re- 
anlted  from  the  special  flndlnga 

[II]  The  principal  objection  Is  that  tiie 
finding  of  tb»  imy  that  the  wagon  would 
not  have  been  struck  If  It  had  not  turned, 
and  that  the  track  was  clear  of  obetructlon, 
are  InconslBtent  with  "special  Issues,  c.  d, 
and  f ,  aa  to  what  the  motorman  did  or  did 
not  or  could  have  done  after  aeelng  the  *dan- 
^rons  position'  of  the  wagtm.  because,  If 
the  wagon  would  not  have  been  struck,  and 
if  the  trade  was  dear  ot  obstructions,  then 
the  position  at  the  wagon  could  not  have 
beoi  dai^rous."  The  point  la  that  a  wagon 
In  a  dangerous  position  Is  an  obstruction.  21 
Am.  &  Ehig.  Enc7.  of  Law,  p.  768.  The  In- 
consistency is  more  apparent  than  real.  Ap- 
plying the  for^;oing  principles,  we  most  h(dd 
that  the  question,  "Did  the  motorman  run- 
ning the  car  of  the  defendant  United  Rail- 
roads see  the  dangerout  position  of  the  de- 
fendant Wells  Fargo  &  Co.'s  wagon  in  time 
to  have  slowed  down  his  car  and  arolded  a 
collision?"  refers  to  the  position  of  the  wagon 
after  the  driver  bad  turned  to  cross  the 
track.  It  Is  not  disputed  that  it  was  then 
In  a  dangerous  position,  and  an  obstruction  to 
the  free  passage  of  the  car. 

[20,  21]  It  is  also  claimed  that  the  fore- 
going special  issue,  designated  "c,"  "assumes 
as  a  fact  that  the  wagon  was  In  a  position 
which  was  dangerous,  and  such  that  the  car 
coold  have  been  slowed  down  and  the  colli- 
sion avoided,  had  It  been  seen  by  the  motor- 
man  in  time."  This  goes  to  the  form  of  the 
Interrogatory,  and  the  objection  should  have 
been  made  at  the  time  the  Issues  were  sub- 
mitted. Besides,  while  it  does  assume 
that  the  wagon  was  in  a  dangerous  [K>BltIon, 
it  Is  not  prejudicial  to  assume  what  no  one 
can  dispute  While  the  question  is  somewhat 
complex,  it  left  to  the  Jury  to  determine 
whether  the  motorman  actually  saw  the  dan- 
gerous position  of  the  wagon,  and  whether, 
after  se^og  It.  he  could  have  avoided  the  col- 
lision. 

[22]  We  think  It  too  clear  for  argument 
that  appellant  has  no  cause  for  complaint 
that  the  said  spet^al  issues  were  submitted 
to  the  Jury  at  the  instance  of  Wells  Fargo 
ft  Co.,  rather  than  on  the  request  of  plaintiff. 

[IS]  We  think  there  Is  no  merit  In  the 
contention  tliat  a  new  trial  should  have  been 
granted  for  the  reason  "that  the  evidence 
was  InsufBdent  to  show  that  the  tAaintUfs 
loss  of  voice  was  a  result  of  the  injuries  al- 
leged to  have  been  caused  by  tlie  defendant 


United  Railroads."  As  pointed  out  by  re- 
spondent, Dr.  Barbat  testified  that  "Mr. 
Spear  contracted  bronchitis  as  a  direct  re- 
sult of  the  accident,  and  lost  his  voice  as  a 
direct  result  of  the  bronchitis,"  and  Dr.  Ton- 
er testified  that  "the  Injuries  sustained  by  the 
plaintiff  resulted  in  his  present  loss  of  voice." 
And  while,  as  to  the  negligence  of  appellant, 
the  case  Is  a  close  one,  we  think  It  cannot  be 
said  that  there  is  an  entire  absence  of  evi- 
dence in  any  respect  to  support  the  verdict. 

[24,  2S]  The  ruling  of  a  lower  court.  It  may 
be  observed,  npon  the  motion  for  a  new  trial 
upon  the  ground  of  newly  dlscovered^vldence 
is  very  rarely  Interfered  with  by  an  appellate 
tribunal.  The  matter  Is  largely  left  to  the 
dlBcretlon  of  the  trial  Judge,  he  beinfc  the 
Judge  of  the  value  and  effect  of  the  evidence ; 
and  the  rule  is  not  to  Interfere  with  his  de- 
cision, except  in  case  of  manifest  abuse.  It 
must  be  admitted,  though,  that  appellant 
here  made  an  exceptionally  strong  showing 
upon  this  ground,  and  It  is  difficult  to  resist 
the  conclusion  that  the  motion  should  have 
been  granted.  Harry  Herman,  who  was  the 
motorman  at  the  time  of  the  collision,  was 
not  present  at  the  triat  In  the  language  of 
appelant,  "There  can  be  no  question  of  the 
sufficiency  of  the  showing  as  to  why  this  wit- 
ness was  not  produced.  All  of  the  accident 
records  of  the  United  Railroads  were  de- 
stroyed in  the  fire  [the  great  fire,  of  April 
18,  1906].  The  filing  of  the  complaint  was 
the  first  information  that  the  dtfendant 
United  Railroads  had  of  the  accident  The 
names  of  the  conductor  and  motorman  were 
not  learned  nntll  16  days  before  the  trial, 
and  the  motorman  was  not  located  until  aft- 
er  the  trial,  although  array  effort  had  been 
made  to  ascertain  theae  fbcts.  The  whole  of 
the  plaintiff's  case,  as  far  as  this  defendant 
Is  concerned,  consists  of  the  testimony  of 
various  witnesses  as  to  the  acts  and  failure 
to  act  of  the  motorman.  The  testimony  of 
the  motorman  as  to  these  facts,  althou^  cu- 
mnlativ^  Is  nevertheless  of  so  overwhelming 
a  character,  aa  to  render  a  different  result 
probable,  not  so  much  because  of  the  testi- 
mony itself,  but  because  It  would  be  the  testi- 
mony of  the  actor,  and  therefore  of  infinitely 
greater  iffobatlve  value."  Of  course^  it  har* 
monizes  vrith  common  observation  and  ex- 
perience that  *^robablUty  of  a  higher  degree 
of  attention  and  Interest  gives  rise  to  a  pre- 
sumption of  considerable  force  that  a  per- 
son's recollection  of  his  act  and  of  attendant 
circumstances  Is  more  definite  and  trust-  * 
worthy  than  another  person's  recollection  of 
it,  especially  if  it  was  an  act  done  in  the  per- 
formance of  a  duty,  or  If  the  othw  person's 
testimony  Is  Utile  more  than  an  expression  of 
opinion  or  Judgment."  Moore  on  Facts,  | 
78S.  Ordinarily  the  court  Is  Justified  In  look- 
ing with  suspldon  upon  new^  discovered 
evidence*  hut  this  caae  seems  to  be  out  of 
the  ordinary.  The  facts  recited  tn  Her- 
man's affidavit  entirely  negative  any  impli- 
cation c£  negligence  on  the  part  of  appellant* 
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and,  while  a  Jury  might  not  give  full  faith 
to  hla  testimony,  it  appears  Just  that  appel- 
.lant  shonld  have  the  privily  of  aflEordinc 
them  the  opportoolty  to  do  bo. 

Wella  E^rgo  ft  Ga's  AppeaL 

The  point  to  which  appellant  Wells  Fai^ 
A  Co.  devotes  most  attention,  and  upon  whldi 
It  seems  largely  to  rely  for  a  reversal,  Is  that 
the  company  was  raititled  to  judgment  on 
the  special  flndli^.  The  principle  Invoked 
1b  stated  by  the  Supreme  Court  of  Kansas  In 
Colwell  T.  Parker.  81  Kan.  295.  109  Pac.  S24, 
as  follows:  "In  an  action  for  negligence, 
where  t^e  Jary  returned  a  general  verdict  for 
the  plaintiff,  and  special  findings.  Including 
the  finding  that  the  defendant  was  n^Ugent, 
and  another  finding  that  the  direct  canse  of 
the  j>lalntlff's  injuries  waa  the  negligence  of 
another,  from  which  It  la  aiqiarent  that  the 
negligence  of  the  defendant  was  wholly  un- 
related to  the  direct,  proximate  cause  of  the 
injuiy,  the  d^endant  Is  entitled  to  a  judg- 
ment on  the  finding  notwithstanding  the 
general  verdict."  In  accordance  with  this 
principle,  it  is  the  contention  of  appellant 
that  the  special  findings  returned  by  the 
jury  here  show  conclusively  "that  the  neg- 
ligence of  the  United  Railroads  of  San  Fran- 
cisco was  the  sole  proximate  cause  of  the 
collision  and  of  the  injuries  which  resulted 
therefrom,  and  that  the  negligence,  if  any, 
of  Wells  Fargo  &  Co.  was  not  a  proximate 
cause,  sole  or  concurring,  of  the  collision, 
but  was  a  prior  and  remote  cause  thereof, 
which  did  nothing  more  than  furnish  the 
condition  or  give  rise  to  the  occasion  by 
which  the  collision  and  the  resulting  in- 
juries were  made  popfdble." 

[281  It  la  admitted,  however,  that,  "where 
the  joint  negligence  of  two  or  more  persons 
results  In  Injury  to  another,  and  the  negli- 
gence of  each  of  such  persons  is  a  concur- 
ring proximate  cause  of  such  injury,  then 
each  Is  liable  in  damages  for  the  injuries  so 
caused  by  the  joints  acts  of  all.  Irrespective 
of  whether  one  of  the  defendants  was  more 
or  less  negligent  than  the  others,  or  that  his 
negligence  preceded  or  followed  the  negli- 
gence of  his  codefendant.**  It  is  claimed, 
though,  that  the  verdict  should  be  against 
the  railroad  alone,  In  view  of  the  following 
considerations:  The  express  company's  n^- 
llgence.  as  alleged  in  the  complaint,  con- 
sisted in  the  attempt  made  by  the  driver  of 
its  wagon  "to  cross  said  track  wlUiout  stop- 
ping, looking,  or  ascertaining  whether  or  not 
a  car  of  defendant  United  Railroads  was  In 
close  or  other  proximity  to  It"  As  to  this, 
two  questions  were  submitted  to  the  Jury,  to 
each  of  which  the  answer  was,  "No."  These 
are  the  questions:  "Did  the  driver  of  the  ex- 
press wagon  look  or  listen  for  the  approach 
of  the  car  before  starting  to  drive  toward 
or  across  the  tracks  on  which  the  car  was 
approaching  (if  he  did  start  so  to  do)?"  and 
"Would  the  wagon  of  defendant  Wells  Fargo 
ft  Co.  have  been  strudE  by  the  car  of  the 


dsfeodant  United  Railroads  of  San  Fran- 
<dBco  If  said  wagon  had  kept  on  going  in  a 
strali^t  line,  without  turning  out  for  plain- 
tiff?' Whereas  the  acts  of  negligence  of  the 
othw  defendant,  which  were  covered  by  tiie 
complaint,  are  seen  in  the  findings  of  the 
jury,  which,  to  some  extent,  we  have  already 
noticed,  to  the  effbct  that  tiw  motorman 
saw  the  dangerous  sltnatlon  of  Qie  wagon  in 
time  to  have  slowed  down  bis  car  and  have 
avoided  the  collision,  and  that  he  did  not 
slow  down  or  use  the  means  in  hla  power, 
whereby  he  could  have  averted  the  aecidrat. 
The  argument  is  therefore  made  that  not 
only  was  the  negligence  of  the  railroad  last 
Id  point  c£  time,  but  that  It  waa  the  proxi- 
mate, and  consequently  the  sole,  cause  of  the 
injury.  It  amounts  substantially  to  a  coor 
tentlon,  as  already  stated,  for  the  arolicatton 
of  what  has  not  been  Inaptly  called  **aie  last 
clear  chance"  doctrine. 

[37]  But,  strictly  considered,  this  doctrine 
can  be  Invoked  only  in  favor  of  the  person 
who  Is  injured.  It  Implies  "contributory" 
negligence  on  his  part,  and  gmerally  speak- 
ing, is  operative  in  those  cases  where,  not- 
withstanding his  want  of  ordinary  care, 
another  wantonly  or  with  knowledge  of  bfs 
danger  carelessly  or  reiAlessly  Injures  the 
one  who  is  In  Jeopardy.  UQder  those  circum- 
stances, the  one  so  acting  Is  held  to  be  lia- 
ble, altbougb  the  other  has  carelessly  placed 
himself  In  a  position  of  danger.  The  law  Is 
Just  and  humane,  and  will  not  tolerate  the 
principle  that  the  mere  carelessness  of  one 
shall  excuse  or  Justify  the  wantonness  or 
criminal  recklessness  of  another,  which 
causes  Injury.  But  the  case  Is  quite  different 
when  the  question  arises  betwem  two  par- 
ties who  are  jointly  charged  with  negligence. 
In  such  case,  it  Is  only  necessary  to  show 
that  both  contributed  to  the  Injury,  not- 
withstanding the  act  of  one  may  have  been 
wanton  and  reckless  and  that  of  the  other 
simply  manifesting  the  want  of  ordinary  cau- 
tion. This  quratlon  was  Involved  in  Cordlner 
V.  Los  Angeles  Traction  Co.,  5  Cal.  App. 
401,  01  Pac.  436,  and  therein  it  is  said:  "Ap- 
pellant seeks  to  apply  the  well-established 
principle  that  'he  who  last  has  a  clear  op- 
poriunlty  of  avoiding  the  accident,  by  the 
exercise  of  proper  care  to  avoid  Injuring  an- 
other, must  do  80.'  Esrey  v.  Southern  Pa- 
cific Co.,  103  Cal.  641  [37  Pac.  500].  This 
rule  is  only  applicable  to  cases  where  the  de- 
fense Is  based  upon  the  contributory  negli- 
gence of  plaintiff,  due  to  his  want  of  care  in 
placing  himself  In  a  position  of  danger,  and 
where  he  may,  notwithstanding  his  n^ll- 
gence,  recover  from  a  defehdant,  who.  by  the 
exerdse  of  proper  care,  could  have  avoided 
the  injury.  We  are  unable  to  perceive  why 
this  rule  should  apply  to  plaintiff,  who  was 
in  no  way  chargeable,  by  Imputation  or  oth- 
erwise, with  negligence;  nor  are  we  referred 
to  any  authority  which  supports  the  propo- 
sition. Indeed,  all  the  authoritleB  recognize 
the  right  of  recovery  against  eltbw  or  both 
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of  the  defendants  whose  concnrrlng  acts  of 
Diligence  anlted  In  prodadng  the  Injurr. 
1  shearman  and  Redfleld  on  Negligence,  p. 
122;  1  Thompson  on  N^llgence,  p.  75;  Doeg 
T.  Cook,  126  Cal.  213  [S8  Pac.  707,  77  Am.  St 
Rep.  171];  Tompkins  t.  Clay  St  Ry.  Co., 
66  Cal.  163  [4  Paa  1165];  Paatene  v.  Adams, 
49  Cal.  87." 

TJI]  Bnt,  aside  from  the  foregoing  some- 
what technical  consideration,  It  Is  apparent 
that  appellant's  contention  ahould  not  pre- 
Tall.  As  suggested  by  respondent,  the  jury 
made  no  special  finding  upon  the  question 
as  to  whether  or  not  the  negligence  of  the 
driver  of  the  express  wagon  ended  or  culmi- 
nated when  he  turned  toward  or  npon  the 
track.  As  there  Is  no  special  finding  upon 
the  question,  It  mnst  be  assumed.  In  support 
of  the  general  verdict,  that  said  driver,  after 
turning  upon  the  track,  In  the  exercise  of 
ordinary  care,  conld  have  turned  off  again 
before  the  collision,  and  thus  have  STOlded 
the  injury, 

[21]  Indeed,  viewing  the  findings  of  the 
Jury  and  the  evidence  in  the  record,  as  we 
must,  in  tiie  light  most  favorable  to  respond- 
eat,  the  conclusion  is  irresistible  that  appel- 
lant's negligence  was  a  proximate,  concur- 
ring, If  not  the  sole  proximate,  cause  of  the 
injury.  It  thus  appears  that  said  negligence 
continued  till  the  time  of  the  Injury,  and 
had  It  not  been  for  this  negligence  the  ac- 
cident would  not  have  happened.  In  other 
words,  it  was  an  active,  continuous,  contrib- 
uting cause,  and  therefore  at  least  a  neces- 
sary element  of  the  prowitnate  cause  of  the 
Injury.  We  are  at  a  loss  to  understand  what 
element  Is  lacking  to  render  appellant  11a- 
blft  In  reference  to  this  point,  we  agree  with 
the  views  of  Hon.  John  Hunt  the  trial  Judge, 
who,  In  bis  opinion  denying  the  motion  to 
enter  Judgment  for  appellant,  said:  "Now 
the  Injmry  suffered  bj  plaintiff  was  not  self- 
Infllcted;  It  resulted  tittaer  from  the  negli- 
gence of  the  defendant  the  express  company 
or  from  the  negligence  of  the  defendant  the 
railroad  company,  or  from  the  negligence 
both.  Under  sn^  conditions  It  cannot  be 
that  an  Innocent  party  injnred  In  consequence 
of  sndi  Diligence,  Is  remediless.  In  this 
case  It  Is  admitted  that  the  car  struck  the 
wagon,  and  that  tlie  wagon,  in  conseqaence 
of  the  impact,  stmck  the  plalntUTs  wagon, 
and  that  the  plalntifl  was  thereby  Injured. 
These  acts  of  n^Ugmee  may  be  said  to  have 
been  concnrr»t  and  stmnltaneous  in  point 
of  time,  altliough  nether  of  those  acts,  stand- 
ing alone,  would  bare  occasioned  Qie  re- 
sult. If  the  wagon  of  the  express  company 
had  not  been  driven  upon  the  railroad  track. 
It  would  not  have  been  struck*  and  the 
Idaintiff  would  not  hare  been  injured.  If 
the  motorman  on  the  car  had  not  been  neg- 
ligent, the  collislim  would  not  have  rauned, 
and  the  plalntifl  would  not  have  been  in- 
jured. It  was  the  combination  of  the  negli- 
gent acta  of  the  two  defendants  that  occa- 
sioned tlie  result;  and  therefore  InQulzr  Is 


immaterial  into  the  precise  degree  or  extent 
of  the  negligence  of  each  of  the  parties  de- 
fendant, or,  the  relation.  In  point  of  time,  of 
such  acts  of  n^Ilgence,  or  whether  they 
were  concurrent  or  successive,  independent 
or  Joint,  of  whether  one  proximately  con- 
tributed to  the  result  more  than  the  other. 
The  rule  of  law  upon  this  subject  Is  -well  ex- 
pressed in  the  Slater  Case,  64  N.  T.  138, 
where  It  was  said,  although  the  act  of  each 
defendant  alone  might  not  have  caused  the 
injury,  there  is  no  good  reason  why  each 
should  not  be  liable  for  the  damage  caused 
by  the  different  acts  of  all.  In  the  Pastene 
Case,  49  Cal.  87,  lumber  had  been  negligent- 
ly piled  by  defendants'  servants.  The  driver 
of  a  wagon,  who  was  a  stranger  to  the  de- 
fendants, negligently  drove  his  horse  against 
the  lumber  pile,  causing  It  to  fall  and  in- 
jure the  plaintiff.  The  negligent  act  of  the 
defendants'  servants  in  that  case  in  piling 
the  lumber,  and  the  negligent  act  of  the  driv- 
er in  colliding  with  It  were  in  point  of  time 
and  relation,  separate,  and  not  interdepend- 
ent acts,  and  yet  the  court  held  that  the  neg- 
ligent act  of  piling  the  lumber  was.  In  ^- 
fect,  a  concurring  cause  in  producing  the 
result,  and  the  defendants  were  accordingly 
held,  although,  In  point  of  time  at  least  the 
negligence  of  the  driver  might  be  claimed  to 
have  been  the  proximate  cause  of  the  plain- 
tiff's injury.  In  the  Turntable  Case,  91  Cal. 
296  [27  Pac.  666,  25  Am.  St  Rep.  186],  and 
In  other  cases,  the  Pastene  Case  has  been 
cited  aa  authority.  Under  the  ruling  In  the 
Pastene  Case,  the  negligent  act  of  the  driver. 
In  driving  upon  and  along  the  railroad  track, 
continued  down  to  and  at  the  time  when  the 
car  collided  with  it,  and  thus  the  ne^^ligence 
of  the  defendants  was  Joint  and  concurrent, 
and  for  the  consequences  thereof  both  defend- 
ants are  raponsible.  In  Thompson  on  Neg- 
ligence, I  75,  it  Is  said,  'If  the  concurrent  or 
successive  negligence  of  two  persons  com- 
bined result  In  an  Injury  to  a  third  per- 
son, be  may  recover  of  either  or  both,  and 
neither  can  Interpose  the  defense  th&t  the 
prior  or  concurrent  n^IIgence  of  the  other 
contributed  to  the  Injury,'  and  in  support  of 
tliat  doctrine  the  author  cites  a  number  of 
authorities." 

In  Forsyth  t.  Los  Angles  Ry.  Co.,  149  Gal. 
572,  87  Pac.  26,  in  an  action  for  damhges 
caused  to  a  passenger  on  a  street  car  by  a 
collision  between  the  car  and  a  heavy  wagon, 
wherein  the  oontoitlon  -was  made  by  the 
railroad  company  that  tike  negligence  of  the 
driver  of  the  wagon  was  the  proximate  cause 
of  the  Injury,  the  Supreme  Court  said:  "But 
the  deceased  was  not  guilty  of  any  contribu- 
tory negligence,  and  If  the  negligence  of  the 
railway  company  was  a  cause  of  the  damage 
it  has  no  defraisa  to  this  present  action  In 
the  tect  that  the  negligence  of  the  storage 
company  also  contribnted  to  that  damaga 
This  appellant  must  show  that  it  vaa  not 
guilty  of  any  n^ligence  which.  In  whole  or 
in  part,  caused  the  injury," 
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[36]  But  tlie  principle  la  too  well  settled  to 
require  the  citation  of  othu*  authorities.  We 
cannot  undertake  to  review  the  cases  cited 
b;  appellant,  but  most,  if  not  all  of  them, 
inrolved  the  question  whether  the  contribu- 
tory negligence  of  the  injured  party  or  the 
atibaeguent  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury,  and  a  not 
unreasonable  tendency  Is  manifested  to  bold 
liable  the  party  who  was  chargeable  with 
the  later  and  grosser  negligence.  It  Is  appar- 
ent that  in  many  of  the  cases  cited  the  terms 
"proilmate  cause"  and  "contributory  negli- 
gence" are  not  used  with  precision,  and  the 
grounds  of  some  of  the  decisions  are  open  to 
serious  controversy;  but,  in  general,  they 
illustrate  the  "last  chance  doctrine,"  and 
hold,  as  stated  In  Indianapolis  St.  By.  Co.  v. 
Schmidt,  35  Ind.  Apfi.  202,  71  N.  E.  663; 
"That  the  negligence  of  the  plalotlft  ceases 
to  be  the  prosimate  cause  of  the  injury  when 
the  defendant  has  opportunity  to  prevent  it, 
and,  with  knowledge  of  the  exposed  condi- 
tion of  the  plaintiff,  neglteenUy  refuses  to 
do  so." 

[31,  32]  Appellant  complains  of  the  follow- 
ing Instruction,  given  at  the  request  of  the 
United  Railroads:  "It  is  the  duty  of  any 
person  traveling  upon  or  partly  upon  a  street 
railroad  track,  or  In  such  close  proximity 
to  it  as  to  be  in  danger  of  being  struck  by  an 
approaching  car,  even  though  proceeding  in 
the  same  direction  of  the  car,  to  use  ordi- 
nary care  to  ascertain  whether  a  car  is  ap- 
proaching, and  to  get  out  of  the  way  of  said 
car."  The  latter  portion  of  the  instruction 
is  somewhat  subject  to  criticism,  but  the 
phrase  "ordinary  care"  Is  implied,  and  the 
jury  could  have  understood  the  Instruction 
only  as  meaning  that  it  Is  the  duty  of  a  per- 
son, under  the  circumstances  mentioned,  "to 
use  ordinary  care  to  ascertain  whether  a  car 
Is  approaching,  and  to  use  ordinary  care  to 
get  out  of  the  way  of  said  car."  Even  if  we 
were  to  concede  that  this  states  the  rule  too 
favorably  to  the  railroad  company,  if  the  ac- 
tion had  been  brought  against  it  by  Wells 
Fargo  &  Co.,  still  It  is  not  too  exacting  in 
favor  of  a  third  party,  who  is  Injured  by  the 
failure  of  the  driver  to  observe  it,  and  It  Is 
a  correct  general  statem^t  of  the  law.  In 
Barker  v.  Savage,  45  N.  Y.  ISl,  6  Ajn.  Bep. 
66,  it  Is  said:  "Reasonable  care  requires,  in 
all  cases,  the  exercise  of  vigilance  propor- 
tioned to  the  danger  encountered.  To  enter 
upon  a  street  crossing  in  a  city  where  the 
moving  vehicles  are  numerous,  and  a  collision 
with  them  likely  to  produce  serious  injury, 
without  looking  in  both  directions  along  the 
street  to  ascertain  whether  any  are  approach- 
ing, and.  If  so,  their  rate  of  si>eed,  and  how 
far  from  the  crossing,  would  not  only  be  the 
omIssIoD  of  reasonable  care  for  his  own  safe- 
ty, but  an  act  of  rashness."  There  is  no  sub- 
stantial difTerence  between  this  Instruction 
and  the  rule  as  stated  in  Holmes  v.  South 
Pacific  Coast  By.  Co..  07  CaL  161.  81  Pac; 


884;  BaOer  t.  Market  St  Cable  Ry.  Co.,  110 
Cal.  320,  42  Pac.  914,  and  Hamlin  v.  Pacillc 
Electric  B.  Co.,  150  Cal.  776,  8ft  Paa  IlOft. 

[33]  The  jury  could  not  have  understood 
the  language  aa  importing  an  exclusive  right 
In  the  railroad  company  to  the  use  of  the 
track.  Any  such  implication  was  obviated 
by  Instruction  No.  31,  which  we  have  already 
considered.  It  may  be  said,  also,  as  to  the 
latter  part  of  the  Instruction  complained  of, 
that  It  necessarily  follows  from  the  rule  re- 
quiring the  person  "to  use  ordinary  care  to 
ascertain  whether  a  car  is  approaching." 
The  only  purpose  of  exercising  this  care  is 
that  he  may  be  In  a  position  to  "use  ordinary 
care"  to  avoid  a  collision;  in  other  words, 
"to  get  out  of  the  way  of  the  car."  The  cas- 
es cited  by  appellant  (Clark  v.  Bennett,  123 
Cal.  278,  55  Pac.  008;  Campbell  v.  Los  Ange- 
les TracUoD  Company,  137  Cal^  567,  70  Pac. 
624;  and  Scott  v.  San  Bernardino  Valley, 
etc.,  Co.,  152  Cal.  611,  93  Pac.  677)  simply 
hold  that  It  is  not  negligence  per  se  for  a 
person  to  attempt  to  cross  a  street  railway 
when  a  car  is  approaching — a  proposition 
which  no  one  should  dispute.  Otherwise,  as 
stated  In  one  of  the  cases,  "he  could  never 
attempt  to  cross  such  a  track  in  the  crowded 
parts  of  a  city,  where  there  la  practically  al- 
ways an  approaching  car." 

[34]  The  court  did  not  err  in  omitting  from 
one  of  the  instructions  requested  by  appel- 
lant the  following  clause,  "and  the  driver  of 
Wells  Fargo's  wagon  had  a  right  bo  assume 
that  this  would  be  done  [that  is,  that  the 
motorman  would  give  warning  and  alow 
down]  at  the  time  of  the  accident  complafat- 
ed  of,  if  a  car  should  approach  him  from  be- 
hind. If  there  were  obstructions  on  the 
right-hand  or  south  side  of  the  street  at  the 
time  mentioned,  or  If  that  portion  of  the 
street  was  full  of  chuckholes,  the  driver  had 
the  right  to  take  the  middle  or  northerly  side 
of  the  street,  in  order  to  have  a  clear  way." 
It  cannot  be  the  law,  because  it  is  not  rea- 
sonable that  one's  negligence,  whereby  an- 
other is  injured.  Is  excusable  because  the  for> 
mer  assumed  that  a  third  party  would  do  his 
duty.  One,  without  &iult  himself,  can  n- 
cover  for  Injury  caused  by  the  negligence  of 
another,  whether  or  not  the  latter  mistak- 
enly assumed  that  a  third  party  would  exer- 
cise proper  care.  Indeed,  In  the  Scott  Case, 
cited  by  appellant,  it  is  said:  "He  cannot 
rely  wholly  on  the  care  of  others,  nor,  on 
that  account,  neglect  to  use  the  precautions 
which  the  particular  situation  demands  of 
htm.  •  •  *  The  rule  should  be  that  the 
traveler  has  the  right  to  assume,  until  his 
senses,  exercised  with  reasonable  diligence, 
inform  him  to  the  contrary,  that  the  persons 
operating  street  cars  will  use  ordinary  care^ 
give  the  usual  signals,  and  keep  the  usual 
lookout  ahead."  As  to  the  latter  portion  of 
the  instruction,  it  Is  sufficient  to  say  that  It 
was  properly  rejected,  because  it  did  not  fit 
the  evidence.  Consider Iuk  the  Instructions 
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as  a  whole,  ire  are  satlsfled  that  appellant 
has  no  JuBt  cause  to  complain.  They  certain- 
ly stated  the  law  as  favorably  to  the  express 
company  as  It  had  a  right  to  demand,  and, 
altogether,  they  gave  to  the  Jury  a  fair  and 
just  notion  of  the  law  upon  the  points  dis- 
cussed. Stephenson  r.  Boathern  Pacific  Com- 
pany. 102  Cal.  143,  S4  Pac  618,  36  Pac.  407. 

[351  Finally,  there  Is  another  considera- 
tion which  seems  a  complete  answer  to  near- 
ly, if  not  to  all,  of  appellant's  contentions. 
The  bill  of  exceptions  of  the  express  com- 
pany purports  only  to  give  "all  the  evidence 
Introduced  at  the  trial  tending  in  any  way 
to  support  or  Justify  the  verdict  of  the  jury 
In  the  particulars  hereinafter  specified  by  de- 
fendant Wells  Fargo  &  Co.  as  the  particulars 
In  which  said  verdict  was  not  justified  by 
the  evidence."  When  we  turn  to  those  par- 
ticulars, we  find  they  all  relate  to  the  ca- 
pacity of  plaintiff  to  earn  money,  his  em- 
ployment, the  extent  of  his  Injury,  and  the 
amount  to  which  he  has  been  damaged,  while 
all  the  alleged  errors  which  are  argued  In  the 
brief  relate  to  the  subject  of  negligence. 
What  la  the  resolt?  Simply,  that  we  must 
assume  that  the  evidence  was  such  tliat  the 
errors,  If  any,  were  without  prejudice,  for 
It  surely  cannot  be  said  that  any  of  them 
would  be  prejudicial  under  any  conoeivable 
state  of  facta  wltUn  the  Issues.  Further- 
more, If  neceflsar;  to  support  the  Judgment, 
we  B^ould  aaaume  tJiat  the  case  wbb  tried 
upon  the  theory  that  such  evidence  was  with- 
in the  iBBues.  At  most,  then  m  would  have 
a  case  of  abstract  error,  and  what  was  said 
In  Hamlin  t.  Pacific  Blectrlc  By.  Co.,  supra. 
In  reference  to  an  erroneous  Instruction, 
would  apply  tiere  to  all  the  points  made  by 
aw^ant:  "He  was  therefore  not  harmed 
by  the  action  of  the  court  In  sObmlttlng  this 
queetlon  to  tlie  Jury  on  ertoneous  Instruc- 
tions, since  thwe  was  no  eridoice  whtdi 
would  have  sustained  a  finding  In  his  favor 
under  the  view  of  the  law  most  advanta- 
geous to  him.  Under  these  circumstances,  er- 
ror In  the  Instructions  famishes  no  ground 
for  reversal.  Oreen  t.  Ophlr,  etc.,  Co.,  46 
Cal.  622;  In  re  Brlswalter  [72  CaL  107,  18 
Pac.  164;  Hngbes  v.  Wheeler]  76  Gal.  230  [IS 
Paa  369];  Edwards  Wagner,  121  Cal.  876 
[68  Pac.  821]." 

We  have  thus  devoted  much  time  and 
space  to  the  various  contentions  of  the  par- 
ties. We  deemed  It  proper  to  do  so,  as  they 
are  Important,  and  they  have  been  ai^ed 
exhaustively  and  with  apparent  sincerity  by 
learned  counsel,  and  In  view  of  the  contin- 
gency of  a  new  trial. 

We  have  no  doubt  that  the  judgment  and 
order  should  be  reversed  as  to  the  United 
Railroads  and  affirmed  as  to  Wells  Fargo  & 
Co.,  and  It  Is  60  ordered. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


WBATHERFOBD  v.  HcKAT. 
(Supreme  Oonrt  of  Oregon.  Bept  26, 1911.) 

1.  Ejkctmeht  (H  I*)  — JunoMENT  (5  T47*)  — 
Tbial  of  TrrLB— Right  unugb  Statutes. 

Under  L.  O.  L.  I  825,  permitting  one  hav- 
ing a  l^al  estate  In  realty  and  a  present  right 
to  the  possession  to  recover  sndi  possession, 
with  damages,  and  section  337,  making  the  judg^ 
meot  conclusive  as  to  the  estate  in  the  property 
and  the  right  of  possesion  upon  the  party 
against  whom  It  is  rendered,  title  to  land  may 
be  tried.  In  an  action  to  recover  possession;  a 
judgment  as  to  title  being  conclusive. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  DiK- 16:  Dec.  Di^  f  1;*  Judgment,  Cent- 
Dig.  8  1^;  Dec.  DIg.l  747.*] 

2.  EJucrmtNT  (5  11*)  — Title  to  Suppobt  — 
Oerttitcatk  fboh  Land  Office. 

Though  at  common  law  plaintiff  in  eject* 
ment  was  required  to  have  a  valid  .legal  title  to 
the  land  before  action  brought,  yet  an  action  in 
ejectment  can  be  upheld  when  based  upon  a  title 
evidenced  by  a  final  certificate  Issued  by  the  reg- 
ister or  receiver  of  the  local  land  office. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  42-46;  Dec.  Dig.  8  U-*] 

3.  Ejbctuent  ({  11*)— Title  to  Scppoet  Ac- 
tion—Claimant OP  Public  Land, 

While  under  L.  O.  Ij.  |  825,  pennitting  one 
having  the  legal  estate  in  realty  with  a  present 
ri^bt  of  possession  to  recover  such  possession, 
with  damages,  a  claimant  of  public  land,  who 
has  made  final  proof  and  obt^ned  a  final  receipt 
&om  the  local  land  office,  has  a  vested  xlEht  In 
the  land  which  will  support  ejectment,  unless  a 
proceeding  bad  been  begun  to  cancel  the  receipt, 
though  patent  has  not  yet  issued,  the  institution 
of  proceedings-before  toe  Department  of  the  In- 
terior, by  the  Commissioners  of  the  General  Land 
Office  (31  Laud  Dec  Dept.  Int  527),  upon  the 
recommendation  of  the  register  or  receiver  of 
the  local  office,  for  the  cancellation  of  the  final 
receipt  for  causes  affecting  the  validity  of  the 
claim,  deiwived  the  court  of  Jurisdiction  of  an 
action  of  ejectment  by  claimant  to  recover  pos- 
session of  the  land  pending  such  proceedings. 

lEA,  Note.—For  other  cases,  see  Ejectment, 
Cent  Dig.  SI  42-<46 ;  Dec  Dig.  |  IL*] 

Burnett,  J.,  ^isseptlng. 

Appeal  from  Circuit  Court;  tJncoln  County; 
I*  T.  Harris,  Judge. 

Action  1^  X  K.  Weatherford  against  Rob- 
ert U.^zj.  From  a  judgment  for  plaintiff, 
defendant  ain>eal8.  Reversed  and  rooanded, 
with  directions  to  dismiss. 

This  Is  an  action  to  recover  the  imssession 
of  real  property,  with  damages  for  withhold- 
ing the  same.  The  cause  being  at  Issue  was 
tried  without  a  Jury,  and  findings  of  fact 
were  made  by  the  court  in  substance  as  fol- 
lows: That  on  'September  S,  1900,  Luther  T. 
Fox  made  a  homestead  entry  for  160  acres  of 
land  In  Lincoln  county,  describing  the  prem- 
Ises,  and  on  January  20,  1902,  he  secured 
from  the  receiver  of  the  local  land  office  a 
final  certificate  therefor;  that  on  October  9, 
1907,  Fox  executed  to  plalntUf  a  deed  to  the 
land;  that  prior  to  the  commencement  of 
this  •action  the  defendant  was  and  ever  since 
has  been  in  the  possession  of  the  real  proper- 
ty; that,  as  against  plaintiff,  the  defendant 
has  no  right,  title,  or  interest  In  or  to  the 
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land,  and  hit  occnpancy  thereof  Is  unlawful; 
that  plaintiff  hat  not  snstaiued  any  damages 
by  reason  of  the  acta  complalnecl  of;  that, 
subject  to  the  paramounf  title  of  the  United 
States,  plaintiff  la  the  owner  In  fee  of  the 
premises,  and  entitled  to  the  Immediate  pos- 
session thereof ;  and  that  testimony  was  re- 
ceived tending  to  show  that  the  register  and 
receiver  of  the  local  land  office  had  recom- 
mended that  Fox^s  entry  be  canceled,  but  no 
evidence  was  offered  to  prove  that  the  Land 
Department  of  the  United  States  had  annul- 
led the  entry.  Based  on  these  findings  and 
the  conclu^ons  of  law  dedudble  therefrom, 
judgment  waa  given  for  the  restitution  of  the 
land,  and  the  defendant  appeals. 

Robert  A.  Miller  (W.  H.  Fowler,  on  the 
brief),  for  appellant  McFadden  &  Bryson 
(Farcy  R.  KeUy.  on  the  brief),  for  respond- 
ent. 

MOORB,  J.  (after  stating  the  facts  as 
above).  No  transcript  of  the  testimony  has 
been  brought  np,  and  the  only  question  to  be 
considered  18  whether  or  not  the  findings  of 
fact  suppoit  the  Judgment 

[1]  Our  statute,  regulating  the  practice  in 
ejectment  containa  clauses  as  follows:  "Any 
person  who  baa  a  legal  estate  in  real  prop* 
erty  and  a  present  right  to  the  posses^n 
thereof  may  recover  snch  possession  with 
damages  for  withholding  the  same,  by  an  ac- 
tion at  law."  L.  O.  L.  S  325.  *mie  Judgm^t 
tberein  shall  be  conclusive  as  to  the  estate  in 
such  property  and  the  right  to  the  possession 
thereof,  so  far  as  the  same  Is  thereby  deter- 
mined, upon  the  party  against  whom  the 
same  is  given  and  against  all  persons  dalm- 
ing  from,  through  or  under  such  party  after 
the  commencement  of  auch  action."  Id.  |  337. 
In  Hoover  v.  King,  43  Or.  281,  284,  72  Pac. 
880,  es  L.  R.  A.  790, 99  Am.  St.  Rep.  7B4,  in  re- 
ferring to  the  enactment  quoted,  Ur.  Justice 
Bean  says:  "It  la  tboa  apparent  that  the  stat- 
ute contemplates  that  the  title  to  land  may  be 
tried  in  an  action  to  recover  pofisesslon  there- 
of, and  that  so  far  as  the  same  Is  tried  and 
determined,  tiie  Judgment  therein  la  conclu- 
aive  upon  the  party  against  whom  it  la  given.** 

Issue  having  been  joined  respecting  the 
title  to  the  land,  and  the  foundation  of  that 
title  having  been  diaUenged  in  the  mann^ 
Indicated,  can  the  judgment  be  uphdd? 

[2]  At  the  common  law  the  plaintiff  in  an 
action  of  ejectmfflit  waa  required  to  show  A 
valid  legal  title  to  the  demanded  land  at  the 
time  of  the  demise  laid  In  the  declaration  and 
prior  to  the  commencement  of  the  action;  a 
mere  equitable  Interest  in  real  property  be- 
ing Insnfilclent  for  that  purpose.  10  A.  &  B. 
Ency.  (2d  Ed.)  482;  Fenn  v.  Holme,  21  How. 
481.  16  L.  Ed.  198;  Hooper  t.  Schelmer,  23 
How.  235,  16  L.  Ed.  4S2.  This  ancient  rule 
has  beoi  changed  In  some  states  by  statute, 
and  in  others  by  Judicial  Interpretation,  so 
as  to  permit  an  action  of  ejectment  to  be  sup- 
Iiorted  upon  proof  of  a  plaintiff's  equitable 
estate  in  land,  whui  the  evidence  tiMvwed  that 


he  had  a  right  to  the  immediate  possession 
of  the  premises.  Warvelle,  Eject  (  235.  The 
alteration  referred  to  seemed  to  be  necessi- 
tated by  the  peculiar  conditions  attending  the 
pioneer  settlements  npon  the  public  landa  of 
the  Padftc  Coast  Gory^  t.  Gain,  16  OaL 
567. 

In  a  new  country,  the  speedy  settlement  of 
which  has  been  Induced  by  the  discovery  of 
precious  metals,  or  by  a  realization  of  the  im- 
mense wealth  of  timber,  or  a  knowledge  tbat 
certain  lands  will  Immediately  become  val- 
uable as  a  town  site,  or  for  any  other  pur- 
pose, covetousness  often  prompts  others  to  ob- 
tain, if  possible,  real  property  to  which  prior 
occupants  have  secured  a  preferred  right; 
and  In  order  to  protect  that  right  judicial  tri- 
bunals have  been  obliged  to  so  construe  the 
principles  of  the  common  law  and  to  expand 
Its  rules  to  meet  the  needs  and  to  satisfy  the 
demands  of  modem  civilization,  and  as  an 
outgrowth  of  that  doctrine  it  has  been  held 
by  the  courts  of  last  resort  in  some  of  the 
Middle  and  in  most  of  the  great  Western 
states  that  an  equitable  estate  In  lands,  cou- 
pled with  a  right  to  the  immediate  possession 
thereof,  was  sufflcirat  to  maintain  an  action 
of  ejectment. 

The  doctrine  referred  to  has  not  been  car- 
ried in  Oregon  to  the  extent  noted,  but  It 
waa  early  held  that  an  action  of  ejectmoit 
could  be  upheld,  when  based  upon  a  title  ev- 
idenced by  a  final  certificate  Issued  by  the 
register  and  receiver  of  the  local  land  office 
and  lawfully  held  by  a  plainttfl;  the  court 
saying:  "And  in  any  case,  although  the  le- 
gal Utie  la  still  In  the  United  States,  we  think 
the  donee  of  a  land  dalm,  having  obtained 
a  certificate  thereto,  or  hla  assignee,  may 
maintain  this  action  against  one  who  shows 
no  color  of  tltie."  Eelth  v.  Cbeeny,  1  Or.  285, 
287. 

In  Bader  v.  Alloi,  27  Or.  S44,  348,  41  Pea 
164,  1S5,  It  waa  determined  that  a  receiver'a 
certificate  issued  tor  mining  lands  afltorded 
adequate  evidence,  and  was  snffldent  to  anp- 
port  an  action  of  ejectment;  Mr.  Justice  Wol- 
verton  remarking:  ■  "The  rule  la  tbat,  when 
the  con^ct  of  purchase  la  completed  by  pay- 
ment of  the  purchase  mon^  and  the  laaa- 
ance  of  the  pet^t  certificate  ]jj  the  author- 
ized agent  of  the  gov^nment  the  purdiaaer 
acquires  a  vested  right  In  the  land  of  which 
he  cannot  be  aubaeqaently  deprived,  if  he  baa 
compiled  with  the  lav  prior  to  the  entry.  It 
then  ceases  to  be  a  part  of  the  public  domain, 
and  la  no  longer  subject  to  the  laws  govern- 
ing the  dlsposltlflai  of  public  landa.  «  •  • 
Such  an  Interest  la  a  legal  estate  In  tauda, 
and  can  be  recovered  by  an  action  of  eject- 
ment" In  tiiftt  cas^  aa  "a  legal  estate  In 
real  property"  Is  made  «  condition  preced- 
ent to  the  oiforcement  of  a  right  to  the  poe- 
aession  of  the  premlaea,  it  was  consonant  with 
the  doctrine  announced  and  necessary  to  so 
omstrue  the  provlalona  of  the  statute  (U  O; 
L.  I  32£0  u>  to  make  a  final  reo^pt  evidaMe 
of  the  tranaier  of  a  "lefkl"  ittateh  thoaih  no 
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XwtNit  to  Am  land  had  then  been  laenad  by 
the  ofltoers  of  tbe  United  States. 

The  Interpretation  thus  given  is  not  forced, 
for,  thon^  It  Is  generally  asserted  tiiat  a  le- 
gal title  to  real  property  can  he  transferred 
only  by  tbe  execatlon  of  a  sealed  Iiwtniment, 
or  Iqr  some  other  mode  of  conveyance  duly 
evidenced  by  a  writing,  the  mle  Is  settled  in 
this  state  that  an  adverse  posseaslon  of  land 
for  the  period  prencribed  by  the  statate  cre- 
ates sadi  a  "legal"  estate  as  will  support  an 
action  of  ejectment  Joy  t.  Stamp,  14  Or. 
361,  12  Pac.  029;  Barrell  v.  Title  Guarantee 
Co.,  27  Ur.  77.  39  Pac.  992 ;  Pearson  v.  Dry- 
den,  28  Or.  350,  43  Pac.  166;  Neal  v.  Davis, 
63  Or.  423,  99  Pac.  60, 101  Pac.  212. 

In  Pierce  v.  Frace,  2  Wash.  81,  26  Pac. 
192,  807,  It  was  ruled  that  the  holder  of  a 
final  receipt  for  the  entry  of  public  lands, 
which  certlfloate  was  In  force  and  nncancnled, 
covld  maintain  an  action  of  ejectment  to  pro- 
tect his  possession;  bnt  that  until  the  is- 
suance OL  a  patent  for  the  real  property  tbe 
Commissioner  of  the  General  Land  Office 
might  snspend  the  entry  and  order  a  re-ex- 
amlnatlon,  at  which,  if  it  appeared  that  the 
claimant  had  not  compiled  with  the  require- 
ments of  tbe  law,  the  entry  could  be  canceled. 

In  Hays  v.  Parker,  2  Wash.  T.  108,  3  Pac. 
001,  In  an  action  of  ejectment,  where  the 
plaintiff  alleged  title  to  the  demanded  prem- 
ises by  virtue  of  a  certificate  of  purchase  Is- 
sued to  him  b7  a  receiver  of  public  money  of 
the  United  States,  it  was  held  that  the  de- 
fendant might  properly  plead,  by  way  of  in- 
ducement, a  certain  state  of  tects,  by  reason 
whereof  the  Commissioner  of  the  General 
Land  Office  caused  such  certificate  to  be  can- 
celed ;  that  striking  such  matter  from  the  an- 
swer, and  refuBlng  to  permit  testimony  tend- 
ing to  prove  the  fttct  as  explanatory  of  tlie 
Commissioner's  action,  were  erroneous;  and 
that,  in  such  an  action,  if  in  Uie  conrseof  the 
trial  it  was  made  to  Appear  to  the  court  that 
at  the  time  of  the  commencement  of  the  ac- 
tion the  claims  of  tbe  respective  parties  to 
the  land  in  dlsinite  were  being  waged  in  the 
Departm^t  of  tbe  Interior  of  the  United 
States,  and  were  not  fully  determined  by  the 
executive  branch  of  tbe  government,  it  was 
not  proper  for  tbe  court  to  aid  either  party 
by  way  of  affirmative  relief,  but  that  tbe  ac- 
tion should  have  been  dismissed  at  the  cost 
of  plaintiff,  and  the  refusal  of  the  court  to 
so  adjudge  was  error. 

If  a  claimant  of  pnbtic  land  has  perform- 
ed in  good  faith  all  the  conditions  required 
of  him  by  the  laws  of  the  United  States, 
made  final  proof  in  support  of  his  entry,  and 
thereupon  secured  from  the  recover  of  the 
local  land  office  the  requisite  final  receipt,  he 
has  obtained,  as  was  said  In  Rader  v.  Allen, 
supra,  "a  vested  right  in  the  land,  of  which 
he  cannot  be  subsequently  deprived."  Until 
the  patent  has  been  Issued  by  the  proper  of- 
ficers of  the  United  States,  evidencing  a 


tranafsr  of  the  l^al  title,  the  Land  D^art- 
ment  retains  Jurisdiction  of  the  subject-mat- 
ter, and  If  the  right  of  the  person  receiving 
the  final  certificate  to  obtain  the  land  la  chal- 
lenged on  the  ground  of  bis  fraud,  or  that 
he  has  imt  complied  with  the  requiremmts  of 
tbe  law,  and  at  a  trial  such  cbar^  is  sub- 
stantiated, the  mtrj  may  be  canceled  and  the 
land  restored  to  tbe  public  domain. 

[S]  Tbe  revised  rules  of  practice  adopted 
by  tile  Department  of  the  Interior,  July  16, 
1001,  and  in  force  wboi  tbe  final  certificate 
Issued  hereon  was  challenged  01  I^nd  Dec. 
Dept  Int  627),  provides  that  a  contest  may 
be  Initiated  against  a  party  to  any  entry  un- 
der the  laws  of  Congress  relating  to  puUlc 
lands  for  any  sufficient  cause  affecting  the 
legality  or  validity  of  the  claims.  Bule  1. 
"HegUiten  and  receivers  mky  order  hearings 
in  all  cases  wherein  entry  has  not  been  per- 
fected and  no  certificate  has  been  Issued  as 
a  basis  for  patent"  Id-  4.  "in  case  of  an 
entry  or  location  on  which  final  certificate 
has  been  Issued  the  hearing  will  be  ordered 
only  by  direction  of  tbe  Commissioners  of  the 
General  Land  Office."  Id.  5.  "Applications 
for  hearings  under  rule  5  must  be  transmit- 
ted by  the  register  and  receiver  with  special 
report  and  recommendations  to  tbe  Commis- 
sioner for  his  determination  and  Instruc- 
tions." Id.  e.  Pursuant  to  these  rules,  the 
reconmiendaUon  made  by  the  register  and  re- 
ceiver to  the  CommisBioners  of  the  General 
Land  Office,  that  the  entry  made  by  Fox  of 
the  land  In  controversy  be  canceled,  initiated 
in  tbe  manner  prescribed  a  contest  respect- 
ing the  validity  of  the  entry,  thereby  chal- 
lenging plaintitTs  title  and  depriving  the  trial 
court  of  Jurisdiction  of  the  subject-matter, 
until  after  the  title  to  the  land  baa  passed 
from  the  government  Fitzgerald  v.  Keith, 
5  Okl.  260.  4S  Pac.  110. 

The  findings  of  fact  do  not  support  the 
judgment  which  Is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the 
action. 

BURNETT,  J.,  dissents. 


GARDNER  V.  KINNBT. 
(Supreme  Court  of  Oregon.   Sept.  26, 1011.) 

1.  Appbaz.  and  I^bob  (I  1002*)— YKaoiOT— 

Conclusiveness. 

Where  the  evidence  la  conflicting,  the  Sn- 

fireme  Court  is  bound  by  the  verdict,  so  far  as 
t  is  supported  by  any  testimony. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Cent  Digi  SS  3928-3934;  Dee.  Dig.  | 
1002.*] 

2.  CoKTBAOTS  (I  850*)- AcnoNS— StunciBH- 
OT  OF  Evidence. 

In  an  action  for  compensation  under  a  con- 
tract to  do  certain  surveying  for  defendant,  evi- 
dence held  to  sliow  that  plaintlif  remained  on 
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tbe  HToaod  after  the  mirwf  ww  made  pnnaant 
to  the  original  contract. 

[V3d.  Note.— For  other  caaei,  aee  Oontraets, 
Dec  Dig.  1 800  •] 

3.  Estoppel  69*)— TremfOWT  ab  Wmrees. 

One  who  contracted  with  an  aeent  person- 
ally to  assist  him  in  doing  tbe  work  the  agent 
wns  em^oyed  to  do,  and  did  not  look  to  the 
prinHpal  for  hia  pay,  and  so  testified  in  the 
agent's  action  against  the  principal  for  compen- 
satioD  was  estopped  to  afterwards  claim  compen- 
sation from  the  priaci|Mtl  for  bis  services. 

[Ed.  Note.— For  other  cases,  see  Eetoppel, 
Cent.  Dig.  iS  170-172;  Dec.  Dig.  |  69.*] 

4.  Pbincipal  and  Aorar  (S  8B*)— Aobnt's 
Authority. 

An  agent,  emidoyed  to  make  eurveys,  with 
authority  to  incur  necessarj  expenses  therein, 
could  contract  in  his  own  name  for  hiring  a  boat 
In  making  them,  and  recover  tbe  amonnt  paid 
therefor  from  the  srincipal. 

fBd.  Note.— For  other  eases,  see  Principal  and 
Agent.  Gent.  Dig.  H  224r-228 ;  Dec  Dig.  |  80.*] 

6.  OoifTBACTS  (}  333*)  —  Action B  —  Allega- 
tions—Tebus  or  CONTBACT. 

Tbe  complaint  alleged  that  defendant  em- 
ployed plaintiff  to  run  a  survey  on  a  certain 
creek,  the  work  to  be  completed  by  OctcAer  1. 
1908,  and  to  make  a  report,  and  that  plaintiff 
was  to  receive  a  certain  sum  per  day  until  tbe 
work  was  completed  and  tbe  report  tendered, 
aad  tbat  he  finished  the  work  on  September  25, 
190(1.  on  which  day  be  was  directed  by  defend- 
ant to  remsin  on  the  ground  for  farther  in- 
i<tn<ctioDs,  and  remained  there  until  January  4, 
1910.  when  be  returned  and  tendered  a  report. 
Held,  tbat  the  complaint  did  not  allege  that,  by 
the  origlnai  contract,  plaintiff  was  to  -receive 
compensation  at  the  contract  price  for  the  days 
he  was  delayed  at  the  place  of  work  after  actual- 
ly completing  the  survey. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Dec.  Dig.  i  833.*1 

6.  Contracts  (%  afO*>— Actionb— SumcxENCY 
or  Evidence. 

In  an  action  for  services  Id  making  a  survey 
pursuant  to  contract,  evidence  held  to  show  tbat 
plaintiff  was  to  receive  reasonable  compensa- 
tion, if  any,  for  the  time  he  delayed  returning, 
at  defendant's  request,  after  completing  the 
work,  and  not  aocordinc  to  the  contract  price. 

[Ed.  Note.— For  Other  cases,  see  Oontracts, 
Dec.  Dig.  S  300.*] 

7.  Appeal  a;id  Errob  (j  1140*)— Dmposition 

— APFIBMANCB  IN  PaBT— REMISSION. 

Where  the  amonnt  erroneouriy  allowed  in  a 
contract  action  is  Certain,  the  Sapreme  Court 
may  cause  It  to  be  remitted  by  plamtifl,  and  af- 
firm the  judgment  for  him  as  to  the  balance  of 

tbe  claim. 

_[Bd.  Note.— For  other  cases,  see  Appeal  and 
gror^^CenL  Dig.  K  4462-4478;   Dec  Dig.  i 

8.  OoBTS  a  284*)-Ow  Appeal. 

Defendant  will  be  allowed  costs  on  appeal 
upon  aflSrming  a  judgment  for  plaintiff,  after 
requiring  him  to  remit  an  item  erroneously  al- 
lowed. 

_rBd.  Note.— For  other  cases,  see  Oosts  Dec. 
Dig.  8  234.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Oateos,  Judge. 

Action  by  a  L.  Gardner  against  UarshaU 
J.  Kinney.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed  as  modified.  If 
plaintiff  remits  a  part  of  the  verdict;  other- 
wise reversed. 


The  complaint  alleges  tbat  on  May  4.  1908; 
defendant  employed  plaintiff  to  run  a  level 
and  plot  dam  sites  on  Marble  creek.  In  Brit- 
ish Columbia.  Plaintiff  was  to  complete  this 
work  by  Octotwr  1,  1908,  and  then  make  a 
report,  embodying  the  information  sought, 
and  turn  It  over  to  defendant;  that  plain- 
tiff was  to  receive  as  compoiBatlon  $5  VfX 
day,  from  May  4,  1908,  until  the  work  waa 
completed  and  tbe  report  was  toidered  to 
defendant,  also  all  his  necessary  expenses, 
with  authority  to  employ  assLstants,  If  nec- 
essary, to  carry  on  the  work,  defendant 
BgreeiDg  to  pay  plaintiff  a  sum  equal  to  the 
expenses  Incurred  for  these  purposes,  and  to 
advance  him  money  to  meet  such  expenses 
as  plaintiff  might  require;  that  he  continued 
In  the  employ  of  defendant  for  129  days,  or 
until  the  20th  of  September,  1908,  when  be 
had  finished  the  work;  that  on  September 
2Gth  he  was  directed  by  defendant  to  re- 
main on  the  ground  for  further  Instmctlons; 
that  he  remained  until  January  4,  1910. 
when  he  returned  to  Portland,  and  tendered 
to  defendant  a  complete  report  of  his  labor 
and  expenses;  that  under  the  terms  of  the 
contract  he  was  entitled  to  recover  from  de- 
fendant $1,150  for  labor,  for  expeoses,  In- 
cluding living  expenses  and  money  paid  ont 
for  labor,  $571.75,  all  of  which  defendant 
promised  and  agreed  to  pay,  and  upon  which 
he  has  only  paid  $550,  leaving  dne  the  sum 
of  $1,171.70. 

Defendant  answered,  pleading  the  general 
issues  as  to  the  whole  complaint,  except  as 
specifically  admitted,  and  set  up  the  contract 
in  the  following  terms:  "That  on  or  about 
the  2d  day  of  July,  1908,  at  Portland,  Dr., 
the  defendant.  Induced  by  and  relying  upon 
the  representations  of  the  plaintiff  that  be 
was  a  competent  and  skilled  surveyor  and 
civil  engineer,  employed  the  plaintiff  in  hta 
said  capacity  of  surveyor  and  civil  engineer, 
to  mn  a  level  from  Marble  Cove,  on  Quat- 
sino  Sound.  Vancouver  Island,  B.  C,  np 
Marble  creek  to  Alice  I^ke,  a  distance  of 
about  five  miles,  to  ascertain  the  fall  of  said 
stream,  and  establish  the  points  thereon  suit- 
able for  dams,  within  a  reasonable  time,  with 
Instructions  to  enter  an  account  of  his  work, 
including  his  field  notes  of  survey,  and  ex- 
penses daily,  in  a  Journal  Itept  by  him  for 
that  purpose,  and  to  make  profiles  showing 
the  fall  of  said  stream  and  cross  sections  at 
points  suitable  for  dams,  and  to  forward  cop- 
ies of  the  entries  In  such  Journal,  together 
with  such  profiles,  from  time  to  time,  and  by 
each  weekly  mall,  to  the  defendant  at  Port- 
land, Or.,  and  to  complete  said  vork  as  a 
competent  and  skillful  surveyor  and  dvU 
engineer  should,  and  as  soon  as  possible  nn> 
der  the  circumstances,  and  in  consideration 
of  such  services,  then  and  there  promised 
and  agreed  to  advance  to  plalnUfl  from  time 
to  time  such  sums  of  mon«y  as  he  mli^t*  re- 
quire to  defray  his  necessary  exposes  while 
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mgaged  In  said  work,  and  upon  the  comple* 
tlon  tbareof  and  receipt  of  a  final  Batlsfac- 
tory  r^wrt  to  paT  him  fpr  snch  serrices  at 
the  rate  of  Ave  (|6,00)  dollars  per  day  for 
the  time  necessarily  occupied  by  him  in  go- 
ing to  and  completing  said  work  and  return- 
ing from  and  reporting  the  same."  There 
was  also  a  connten^lm  against  plaintiff  for 
the  negligent  manner  in  which  he  performed 
the  work,  and  for  failure  to  make  his  re- 
port as  required  by  the  allied  contract 

Upon  the  trial  plaintiff  testified,  among 
other  things,  that  the  contract  was  made  on 
May  4,  1908.  but  that  there  was  no  time  set 
for  bis  departure  to  Marble  creek,  although 
be  understood  It  was  to  be  within  a  day  or 
two;  that  defendant  delayed  sending  him 
until  July  1,  1908;  that  In  a  conversation 
with  Kinney,  about  this  delay,  Kinney  said, 
•^f  course,  you  know  I  am  paying  demur- 
rage on  this,"  and  objected  to  his  going 
away  on  other  employment,  but  finally  con- 
sented to  his  going  to  Southern  Oregon  for 
two  weeks;  that  he  employed  one  Johnston, 
at  $3  per  day,  to  assist  him,  and  agreed  per- 
sonally to  pay  him;  that  the  other  expenses 
for  boat  hire  and  provlBlons  were  purchased 
upon  hla  own  credit,  Kinney  not  being  known 
there;  that  Johnston's  bill  amounted  to  $210, 
of  which  plalnUff  has  paid  $36,  leaving  $183 
still  due;  that  he  paid  $284  for  groceries  and 
Incidentals,  and  became  personally  liable  for 
$68.75  for  boat  hire,  of  which  he  has  paid 
$12.  Johnston  testified  that  be  contracted 
personally  with  plaintiff,  and  did  not  look  to 
Kinney  for  his  pay.  Other  facts  appear  In 
the  opinion. 

B.  B.  Watson  and  B.  B.  Beekman,  for  ap- 
pellant  O.  L.  Matthews  (Dlmlck  &  More- 
head,  T.  J.  Gleeton,  and  Oirlstopherson  & 
Matthews,  on  the  brl^,  for  respondent 

McBRIDG,  J.  (after  stating  the  facta  as 
above).  [1-31  The  testimony  In  the  case  Is 
conflicting,  and  while  the  court  might  be  In- 
clined to  form  a  vastly  different  conclusion 
from  that  arrived  at  by  the  Jury,  yet,  so  far 
as  there  is  any  testimony  to  sustain  It  we 
are  bound  by  their  verdict  as  to  matters 
within  the  Issues  made  by  the  pleadings. 
Plaintiff's  orl^nal  contract,  as  he  states  It. 
was  to  go  to  Marble  creek  and  run  his  lev- 
els, and  return  and  make  his  report  He  tes- 
tifies that  when  the  leveling  was  done  de- 
fendant directed  hhn  to  remain  there  on  the 
ground,  and  that  he  did  so,  pursuant  to  di- 
rections. Taking  this  testimony  as  true,  as 
we  are  compelled  to  do  after  verdict  and 
there  being  no  new  hiring  or  snggestlon  of  a 
different  employment  at  lower  wages,  we 
most  assume  that  both  were  acting  under 
the  assumption  that  the  directions  given 
were  pursuant  to  the  original  contract  es- 
pecially as  plaintiff  had  not  returned  or 
made  his  'report  Plaintiff  had  authority  to 
employ  aaslstance,  and  whether  he  abused 


that  authority  or  employed  help  unnecessari- 
ly was  a  question  of  fact  for  the  Jury. 
Johnston's  testimony  on  this  trial  would  es- 
top him  from  claiming  anything  from  de- 
fendant in  another  suit,  and  upon  his  state- 
ment of  the  case  he  would  have  a  good  cause 
of  action  against  plaintiff.  "The  principal 
cannot  be  held  liable,  where  the  other  party, 
with  full  knowledge  as  to  who  was  the  prin- 
cipal, and  with  the  power  of  choosing  be- 
tween him  and  the  agent,  has  distinctly  and 
unquestionably  elected  to  treat  the  agent 
alone  as  the  party  liable."  Mechem  on  Agen- 
cy, I  606. 

14]  It  was  competent  for  plaintiff  to  con- 
tract In  his  own  name  for  the  hire  of  the 
boat  and  not  having  pledged  defendant's 
credit  we  see  no  good  reason  why  he  sbonld 
not  recover. 

[S-7]  The  court  erred  In  submitting  to  the 
Jury  the  claim  for  67  days  delay.  It  was  not 
within  the  terms  of  the  contract  as  stated, 
nor  as  testified  to  by  plaintiff.  His  compen- 
sation upon  the  contract,  as  he  states  It  was 
to  begin  when  be  should  start  to  Marble 
creek.  If  Klnn^  agreed  to  eompoisate  him 
for  delay,  this  would  constitnte  a  new  and 
separate  contract  It  conld  not  be  "dnnur- 
rage"  In  a  technical  sense,  because  that  la 
a  term  applied  to  compensation  provided  In 
a  marine  contract  for  the  detention  of  a 
vessel.  Taking  the  word  In  Qie  sense  the 
parties  prolHibly  meant  It  would  only  mean 
a  reasonable  compensation  for  the  delay,  and 
the  amount  of  socb  compensation  would  be 
a  subject  for  pleading  and  proof,  1^  Indeed, 
as  stated,  it  could  give  rise  to  any  cause  of 
action  whatever.  But  as  the  amount  w- 
roneoiuriy  allowed  upon  this  Item  is  certain, 
we  can  require  it  to  be  remitted,  and  affirm 
the  Judgment  as  to  the  balance  of  the  claim. 
Macki^  ▼.  Olssen.  12  Or.  429,  8  Pac;  SH?; 
Flore  T.  Ladd,  20  Or.  528,  46  Pac.  144;  Ckwh- 
ran  t.  Baker,  34  Or.  556,  52  Pac  520,  66  Pac. 
641. 

[|]  It  will  be  ordered,  therefore,  that  If 
plaintiff  shall,  within  90  days,  expressly  re- 
mit the  sum  of  $285  from  the  amount  found 
due  In  the  circuit  court,  the  Judgmmt  will 
be  aflSrmed  as  to  the  residue,  but  that  falling 
to  do  this,  the  Judgment  will  be  reversed. 
As  defendant  has  been  put  to  the  trouble  and 
expense  of  an  appeal,  he  will  recover  his 
costs  In  thto  oouzt  in  any  event 


SPANDB  V.  WEJSTDRN  LIFE  mDEMNTTT 
CO. 

(Supreme  Court  of  Oregon.    Sept  26,  1911.) 

1.  Partus  (J  6*)— Mutual  Bbnefit  Insub- 
AKOE— Action— Rkal  Partt  in  Intkhest. 
Where  a  fraternal  benefit  insurance  certifi- 
cate provided  for  payment  only  to  plalntilTs 
wife,  plaintiff  cannot  bimwlf  sue  thereon  with- 
out snowing  an  assignment  to  him ;   L.  O.  L. 
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i  27,  nqnirinK  actions  to  be  bronght  In  the 
name  of  the  real  party  in  interest. 
[Ed.  Note.— For  other  caaee,  lee  Psrtiei,  Dec. 

Vit-  i  e.*] 

2.  FbAUDS.  Statute  of  (|23*)— ANawraiNO 

>OB  Debt— AOREEMENTS  WITHIN  StATOTE, 

An  agreement  by  a  life  insurance  company 
to  take  the  insurance  of  a  fraternal  benefit  com^ 
pany  and  assume  its  liability  under  the  policies 
taken  over  upon  payment  of  does,  etc.,  by  the 
members  was,  as  between  such  members  and 
the  life  company,  a  contract  to  answer  for  an- 
other's debt;  and  hence  the  agreement  must 
satisfy  the  statute  of  frands  by  showing  a  con- 
sideration. 

[Ed.  Note.— For  other  cases,  aee  Franda.  Stat- 
ute of,  Dec  Dig.  S  23.*] 

3.  EVIDBNCB  (8  95*)— BUEDEN  OF  PBOOF. 

The  burden  is  on  plaintiff  to  prove  ma- 
terial alle^tioQs  of  a  complaint  which,  were 
traversed  by  the  answer. 

[Ed.  Note.— For  other  lases,  see  Evidence, 
Gent  D«g.  {  118;  Dec  Dig.  |  9S.«] 

4.  IKSUBANCE  (J  92*)— Aqbhot— SumOMNOT 
OT  BVIDENCB—AUTHOBITT  OP  AOBMT. 

Evidence,  in  an  action  on  a  mutual  benefit 
certificate  claimed  to  have  been  taken  over  by 
defendant  insurance  company  after  it  was  is- 
sued to  plaintiff  by  a  fraternal  benefit  company, 
held  not  to  show  anthority  by  defendant's  man- 
ager to  contract  for  defendant  to  assume  the 
obligation  on  plaintiff's  certificate. 

[Ed.  Note.—For  other  'cases,  see  Insnrance, 
Dec.  Dig.  I  92.»] 

5.  E}VIDENCB  (S  814*>— HEABSAT. 

A  statement  that  witness  "understood  that 
another  was  manager  of  a  company"  was  hear^ 
say. 

fEd.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1168-1173 ;  Dec  Dig.  S  314.*] 

6.  Pbinoipai.  and  Agent  (|  22*)— Pboop  or 

Agenct — Pboof, 

While  an  agent  ia  a  competent  witness  to 
prove  his  ageacy,  the  agency  cannot  be  ahown 
by  his  letters  or  his  oral  declarations. 

[Ed.  Note.—For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  8  40;  Dec  Dig.  S  22.*] 

7.  Frauds,  Statute  of  (§  168*)— Evidencb— 
Sufficiency- Consideration. 

Certain  letters  to  plaintiff  by  an  officer  of 
defendant  insurance  company,  which  plaintiff 
claiinod  had  taken  over  the  business  of  a  fra- 
ternal company  in  wbicli  he  was  insured,  held 
not  to  show  any  consideration  for  defendant's 
assumption  of  the  fraternal  cranpany's  obliga- 
tions, ao  as  to  comply  with  the  statute  of  frauds. 

[Ed.  Note— F(»  ottier  cases,  see  Frauds,  Stat- 
ute of.  Dec  Dig.  I  1S8.*] 

8.  Inburance  ((  680*)— Mutual  Benefit  tn- 

SUBANCK  — RErNBUBAHCE- TEBHS  OB  CON- 

TBACT— RVIDENCE. 

Plaintiff,  in  suing  on  an  insurance  certifi- 
cate, and  relying,  on  a  contract  made  by  de- 
fendant for  the  benefit  of  himself  and  other  mem- 
bers with  the  order  in  which  he  was  originally 
insured,  by  which  defendant  agreed  to  take  over 
such  insurance  and  assume  the  oblifirations  there- 
under, should  put  that  contract  in  evidence ;  a 
bare  reference  thereto  in  letters  from  defend- 
ant put  in  evidence  being  Insufficient  to  show 
the  terms  of  the  contract 

[EM.  Note.—For  other  eaaes,  see  Insurance, 
Dec  Dig.  I  686.*] 

9.  Oontbactb  (I  28*)— BKnaflnoB  to  Otheb 
Instbuments— Evidence. 

An  instrument  expressly  referred  to  bv  a 
contract  as  containing  a  part  of  the  stipulations 
of  the  parties  becomes  a  part  of  the  contract 


and  hence  must  be  put  In  erldenee  to  pnm  tbe 
whole  contract 

[Ed.  Note.— Fw  otJier  casei^  see  Oontracts* 
Dec  Dig.  i  2a*] 

Appeal  from  Circuit  Oonr^  dBtstv  Gonn- 
ty;  J.  A.  Eakln,  Judge. 

Action  by  H.  A.  Larsen  Spande  agslDBt 
tbe  Western  Ufe  Indemnity  Company.  From 
a  jadgment  for  plaintiff,  defendant  aj^eals. 
Rerersed  and  ronanded  for  further  proceed- 
ings. 

After  alleging  the  corporate  character  of 
the  defendant  and  Its  authority  to  conduct 
tbe  business  of  life  insurance  in  the  state 
of  Oregon,  the  complaint  recites  that  on  Au- 
gust 28,  1888,  the  Washington  Co-Operatlve 
Life  Insurance  Association  was  organized 
and  doing  business  within  the  state  of  Ore- 
gon as  a  life  Insurance  association  on  a  mu- 
tual benefit  plan,  and  states  "that  on  that 
date  tbe  said  Washington  Co-Operatlve  Life 
Insurance  Association,  for  a  good  and  valu- 
able consideration,  executed  end  delivered  to 
this  plaintiff  a  20-yeflr  endowment  and  tn- 
surauce  upon  the  life  of  this  plaintiff,  agree- 
ing to  pay  plaintiff,  should  be  live  20  years 
and  pay  his  assessments,  the  sum  of  $2,000, 
or.  If  he  should  die  before  the  expiration  of 
said  20  years,  to  pay  his  beneficiary,  plain- 
tiff's wife,  the  sum  of  |2,000."  According 
to  tbe  complaint  about  September  10,  1898, 
the  Washington  association  above  named  was 
reorganized  under  the  name  of  the  Ofder  of 
Washington,  and  on  September  20,  1901,  with 
the  consent  of  the  plaintiff,  the  Order  of 
Washington  took  up  the  original  certificate 
of  insurance  Issued  to  him  by  the  Washington 
Co-Operatlve  Life  Insurance  Association,  and 
instead  thereof  issued  to  him  another  benefit 
certificate  of  life  Insurance  and  20-year  en- 
dowm^t,  In  words  and  figures  following,  to 
wit: 

"Issued  In  lieu  of  Washington  Co-Opera- 
tlve I^fe  Insurance  Association  certificate 
number  245,  dated  August  28,  1888.  No.  245. 
Life  expectancy.  20  years.  Age  30  years. 
Monthly  payment  $1.60.  Certificate  of  Mem- 
bership Issued  by  the  Supreme  Union,  the 
Order  of  Washington,  Portland,  Oregon. 
Twentieth  Century  Endowment  Department 
This  certifies,  that  H.  A.  Larsen  Spande  has 
been  accepted  and  admitted  as  a  member  of 
Home  Union  No.  1,  located  at  Portland,  state 
of  Oregon,  and  that  in  accordance  wltb,  and 
under  the  provisions  of  tbe  laws  of  tbe  order, 
he  is  entitled  to  all  the  rights,  benefits,  and 
privileges  of  membership  therein,  and  tbe 
Order  of  Washington  agrees  that  after  tbe 
maturity  of  this  certificate  of  membership^ 
occasioned  by  tbe  death  of  the  member,  or 
otherwise,  one  assessment  on  the  life  bene- 
fit  membership  collected  for  said  fund  not  ex- 
ceeding in  amount  the  sum  of  two  thousand 
dollars  will  be  paid  as  a  benefit  .to  Emily 
Weokollne  Larsen  Spande  bearing  relation- 
ship of  wife,  which  sum  shall,  after  the  sur- 
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render  of  tlilB  certificate  and  Batlafactory 
proof  of  deatb,  or  npon  proof  of  tbe  matur- 
ity of  this  certificate  otherwise,  shall  have 
heen  furnished  be  paid  In  accordance  with 
the  laws  of  the  order;  provided  the  above 
named  member  shall  be  In  good  standing  In 
that  order  at  the  time  of  death  or  at  tbe 
time  any  benefits  may  accrue,  and  provided 
that  he  or  she  shall  have  In  every  particular 
compiled  with  the  constitution,  laws,  ritual, 
mlea  and  usages  of  the  order  now  In  force 
or  those  that  may  hereafter  be  adopted,  and 
has  not  obtained  his  or  her  membership  by 
fraud,  concealment  or  misrepresentation  as  to 
his  or  her  age,  physical  condition,  habits  or 
occupation  as  shown  by  bis  or  ber  appllca- 
tlon  and  medical  examination,  all  of  which 
1»  hereby  referred  to  and  made  a  part  of  this 
certificate.  In  vritness  whereof,  the  Supreme 
President  and  Supreme  Secretary  of  the  Su- 
preme Union,  the  Order  of  Washington,  have 
hereto  subscribed  their  names  and  affixed 
the  corporate  seal  of  the  order  at  Portland, 
Oregon,  this  20th  day  of  September,  1904. 
Maturity  of  this  policy  dates  from  original 
date,  August  28,  1888.  W.  W.  Terry,  Su- 
preme President  J.  Ia  Mitchell,  Sapreme 
Secretary.  [Seal.] 

"I  hereby  accept  this  certificate  on  the  con- 
dition named  therein.  H.  A.  L.  Spande. 
[Signature  of  member,  In  full.] 

"Registered  and  delivered  this  20th  day  of 
September,  1G04." 

The  plaintiff  avers  that  he  compiled  with 
the  rules  and  regulations  of  the  original 
Washington  association  and  of  the  Order  of 
Washington  without  stating  anywhere  what 
those  rules  and  regulations  were,  and  that 
on  and  prior  to  March  21.  1908,  the  defend- 
ant represented  to  the  plaintiff  that  the  Or- 
der of  Washington  bad  entered  into  an  agree- 
ment with  tbe  defendant,  whereby  the  latter 
would  take  over  all  the  Insurance  then  being 
carried  by  the  Order  of  Washington,  and 
that  by  the  payment  to  the  defendant  by  the 
plaintiff  of  the  monthly  assessments  due  by 
the  terms  of  the  certificate  Issued  by  the  or- 
der the  same  would  be  assumed  by  the  de- 
fendant, and  that  tbe  defendant  "then  and 
there.  In  writing,  for  a  good  and  valuable 
consideration  In  hand  paid  by  this  plaintiff, 
covenanted,  contracted,  and  agreed  If  this 
plalntitr  would  pay  the  said  defendant  all  of 
the  assessments  required  to  be  paid  under 
the  laws  of  the  Supreme  Union  of  the  Order 
of  Washington  on  said  benefit  certificate,  life 
and  twenty-year  endowment  policy  hereinbe- 
fore mentioned  that  said  defendant  would  as- 
sume all  the  conditions  and  stipulations  con- 
tained in  said  Insurance  policy  required  to  be 
done  and  performed  by  said  Supreme  Union 
of  the  Order  of  Washington." 

He  alleges  the  acceptance  on  his  part  of 
the  contract  and  agreement  alleged  to  have 
been  made  by  the  defendant,  and  that  he 
compiled  with  its  terms,  as  well  as  with  the 
terms  of  the  certificate  Issued  by  tbe  Order 
of  Washington,  until  Angwt  23,  mS,  when 


he  notified  tbe  defendant  of  the  fact  that  he 
had  lived  oui  his  life  expectancy;  that  his 
policy  had  fully  matured;  and  that  he  had 
In  every  way  complied  with  the  regulations 
and  laws  of  said-  order  and  agreement  be- 
tween plaintiff  and  defendant,  and  demanded 
tbe  payment  to  him  by  the  defendant  of  tbe 
sum  of  $2,000,  offering  at  the  time  to  make 
such  further  proof  as  the  defendant  might 
require,  or  whatever  was  required  by  the 
rules.  laws,  or  usages  of  the  defendant,  or 
the  Order  of  Washington,  but  that  the  de- 
fendant waived  further  proof  and  refused 
payment  of  the  sum  of  money  mentioned. 
All  the  allegations  of  the  complaint,  except 
the  corporate  entity  of  defendant,  were  trav- 
ersed by  tbe  answer. 

As  a  further  defense,  tbe  defendant  alleged 
that  the  present  contract  made  between  tbe 
defendant  and  the  Order  of  Washington  was 
In  words  and  figures  as  follows,  the  same 
being  hereafter,  for  convenience,  called  "Ex- 
hibit A":  "Reinsurance  Contract  between 
Western  Life  Indemnity  Company  and  tbe 
Order  of  Washington.  This  agreement,  made 
and  entered  into  by  and  between  the  West- 
em  Life  Indemnity  Company,  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  state  of  Illinois,  of  the  city  of  Chica- 
go, Illinois,  hereinafter  deslgtiated  the  com- 
pany, and  the  Order  of  Washington,  a  cor- 
poration organized  and  doing  business  under 
the  laws  of  the  state  of  Oregon,  of  the  city  of 
Portland,  Oregon,  hereinafter  designated  the 
order,  by  J.  L.  Mltcb^,  Its  attorney  In  fAct, 
wttnesseth  that: 

"Whereas,  said  order  Is  a  fraternal  bene- 
ficiary society,  with  a  subordinate  lodge  sys- 
tem, and  under  Its  by-laws  has  Issued  and 
has  now  outstanding  membership  certificates 
providing  for  Indemnity  In  case  of  death  or 
disability  and  has  also  Issued  and  has  out- 
standing certain  other  certificates  providing 
for  sick  and  accident  benefits;  and  whereas, 
said  order  Is  desirous  of  transferring  or  re- 
insuring Its  members  holding  said  certificate 
providing  for  death  and  disability  Indemnity 
only  to  said  company: 

"Now  therefore,  the  said  company.  In  con- 
sideration of  the  covenants  and  agreements 
hereinafter  contained,  does  hereby  reinsure 
and  accept  as  its  members,  upon  the  terms 
and  to  the  extent  following,  all  of  the  living 
members  of  tbe  said  order  holding  said  above 
described  membership  certificates,  designated 
'Life  Benefit  Certificates,'  who  are  in  good 
standing  at  twelve  o'clock  noon  on  the  books 
of  the  said  order  on  the  date  this  agreement 
goes  into  effect;  It  being  understood  that 
this  shall  also  Include  such  delinquent  mem- 
bers of  said  order  as  shrtU  be  hereafter  re- 
instated under  the  terms  of  the  said  certifi- 
cates. As  to  every  such  member  said  com- 
pany will  and  does  hereby  assume  the  fuU 
liability  imder  his  or  her  said  life  benent 
certificate  for  the  full  term  of  one  year  from 
twelve  o'clock  noon  of  the  day  this  agree- 
ment        liitp  effect,  unless  such  policy  is 
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sooner  ez;cbanged,  as  hereinafter  provided. 
On  or  before  the  expiration  of  said  term  of 
one  year,  said  company  will  Issue  to  each 
such  transferred  or  reinsured  member,  In 
Ilea  of  his  present  life  benefit  certificate  in 
said  order,  without  medical  examination  and 
without  expense  to  him  or  her,  the  whole 
life  npnparticlpating  policy  of  said  company, 
or  any  other  form  of  policy  now  Issued  by 
said  company,  at  its  present  prescribed  pre- 
mium rate  for  such  policy,  applicable  to  bis 
or  her  then  attained  age,  for  an  amount,  not 
exceeding  that  provided  by  his  present  life 
benefit  certificate  in  the  said  order,  according 
to  one  of  the  two  following  options: 

"First  Option:  Said  member  may  receive 
from  said  company,  In  lieu  of  his  or  her 
said  life  benefit  certificate  in  said  order,  upon 
filing  bis  written  application  therefor,  any 
form  of  policy  now  issued  by  said  company, 
on  which  policy  the  member  will  be  required 
to  pay  the  present  prescribed  premium  rate 
of  the  company  for  such  policy,  applicable 
to  the  said  member's  then  attained  age,  the 
said  policy  to  be  free  from  all  lodge  dues;  or 

"Second  Option :  Satd  member  may  here- 
after pay  to  said  company  the  same  premi- 
um amount  heretofore  paid  by  him  or  her 
to  said  order,  a«d  thereupon  shall  receive 
from  said  company,  In  lieu  of  his  or  her 
said  life  benefit  certificate  In  said  order, 
said  company's  whole  life  nonparticipating 
policy,  for  such  an  amount  of  Insurance  as 
said  monthly  payment  will  purchase,  com- 
puted on  the  present  whole  life  nonpartici- 
pating premium  rate  of  said  company  appli- 
cable to  the  said  member's  then  attained 
age,  which  net  amount  of  insurance  shall  be 
plainly  expressed  In  words  and  figures  In  the 
face  of  tbe  policy;  the  said  policy  to  be  free 
from  all  lodge  dues.  (The  whole  life  non- 
participating  premium  rate  of  said  company 
is  the  National  Fraternal  Congress  four  per 
cent  net  rat^  with  an  adequate  loading  for 
expenses.) 

"Any  such  member  who  falls  to  notify  said 
company  of  his  or  her  selection  of  one  of 
said  options  within  one  year  from  the  date 
hereof,  shall  be  assumed  to  have  selected 
and  accepted  the  second  of  said  options; 
and  thereupon  the  policy  provided  for  in 
said  second  option  shall  be  Issued  to  and  ac- 
cepted by  him  or  her,  In  lieu  of  his  or  her 
said  present  life  benefit  certificate.  Thnt  the 
entire  undertaking  of  said  company  Is  to 
assume  and  carry  the  contracts  of  said  or- 
der, transferred,  as  hereinbefore  provided, 
and  as  evidenced  by  the  said  certificates,  for 
the  period  of  one  year  from  the  date  this 
agreement  goes  into  effect,  and  that  at  the 
end  of  said  year,  or  before,  apon  the  selec- 
tion or  acceptance  of  one  of  said  options,  as 
above  provided,  said  company  will  issue  to 
said  transferred  member,  without ,  medical 
examination  or  expense  to  the  insured,  the 
policy  provided  to  be  Issued  In  the  option  so 
to  be  selected  or  accepted,  which  said  policy 
when  issued  shall  In  the  case  of  each  and 


every  transferred  monber,  replace  his  life 
benefit  certificate,  and  cause  such  certificate 
to  become  null  and  void.  That  until  farther 
notice  from  said  company,  during  the  term 
of  one  year,  as  aforesaid,  premium  payments 
may  be  made  by  such  members,  either  at  the 
home  office  of  said  company  or  at  such  other 
place  or  places  as  may  from  time  to  time  be 
designated  by  said  company.  That  the  sntK- 
ordinate  unions  of  said  order  may  be  contin- 
ued by  its  present  members,  but  such  sab* 
ordinate  unions  shall  not  be  necessary  to  the 
continuance  of  their  insurance  In  said  com- 
pany, neither  shall  said  onions  be  a  part 
of  or  controlled  In  any  manner  by  said  com- 
pany,  nor  shall  said  company  be  held  to  any 
responsibility  for  the  acts  of  such  unions, 
their  officers  or  members.  That  said  compa- 
ny hereby  reserves  and  is  given  the  same 
right  of  defense  against  any  liability  whicli 
may  accrue  to  or  against  it  under  or  be- 
cause of  this  agreement  as  would  or  could 
be  exercised  by  said  order  in  the  absence  of 
this  agreement  That  said  order,  through  Its 
proper  officers,  and  ^mediately  upon  the  ac- 
ceptance of  this  agreement  by  Its  Supreme 
Union  shall  turn  over  and  deliver  to  said 
company  or  Its  authorized  representattvea, 
all  ajtpllcations,  medical  examinations,  war- 
ranties of  good  health,  flies,  letters,  books, 
registers,  cards,  indexes,  records,  mailing  lists 
and  any  and  everything  pertaining  to  the 
said  life  benefit  certificates  in  force  in  said 
order  upon  the  date  this  agreement  goes 
Into  effect 

"The  said  company  agrees  in  considera- 
tion of  said  transf»,  to  make  payments  to 
trustees,  to  be  designated  by  the  order,  in 
the  manner  following,  viz.:  Upon  tbe  pay- 
ment of  monthly  preminms  or  assessments 
hereunder,  to  said  company  by  such  trana- 
ferred  members,  said  company  will  pay  to 
said  trustees  the  sum  of  fifty  (fiO)  ooits  on 
each  monthly  premium  or  assessment,  not 
exceeding  eight  (8)  premlnou  In  numbear 
from  any  one  membw,  paid  after  tbe  date 
hereof,  to  said  company  by  each  and  every 
such  continuing  transferred  membw;  such 
several  amounts  to  be  paid  to  said  trustees 
on  or  before  the  15th  day  of  each  month,  to 
cover  pronium  payments  made  by  members 
for  the  preceding  month,  which  said  sev- 
eral amounts  are  to  be  used  by  said  tra» 
tees,  together  with  the  assets  qf  said  order, 
to  apply  upon  tbe  paymrait  of  existing  mor- 
tuary and  other  liabllitlee  of  said  order,  and 
the  said  company  Is  not  to  be  in  any  manner 
beia  liable  for  tbe  payment  of  any  such  pre- 
sElstlng  liability.  All  unearned  preminms 
or  assessments  paid  by  said  transferred  mem- 
bers to  said  order,  prior  to  twelve  o'dock, 
noon,  of  the  day  this  agreement  takes  effect, 
shall  be  accounted  for  and  credited  upon  tbe 
payments  provided  above,  to  be  made  by 
said  company  to  said  trustees.  It  Is  further 
agreed  that  this  contract  shall  not  go  into 
effect  until  It  bas  been  duly  latlfled  and 
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execnted  by  tbft  Supreme  UnioD  of. said  Or- 
Hoc  of  Washington. 

"In  -wlt3M8B  whereof,  said  Western  Life 
Indenmlt7  C^paoy.  hy  authority  and  af- 
flrmatlTe  TOte  of  its  uecntlre  committee,  hn^. 
caused  this  agreement  to  be  signed  by  Its 
president,  and  Its  corporate  seal  afSxed  there- 
to, anfl  the  Order  of  Washington,  by  virtue 
of  the  authority  of  Its  Supreme  Union,  has 
caused  this  agreement  to  be  executed  by 
J.  U  MltdKU,  its  attorney  in  fact  this  IBth 
day  of  February,  100&  Western  Life  Indem- 
nity Company,  by  Geo.  M.  Moulton,  President 
Weatun  Ufa  IndnnnitT  Compaiqr.  [Seal.] 

"Attest:  The  Order  of  Washington.  A.  N. 
Hlslop,  Secretary,  by  J.  L.  Mitchell,  its  At- 
torney In  Fact" 

Anottier  defense  of  ultra  vires  Is  not  neces- 
sary to  be  noticed  for  the  purposes  of  this 
opinion. 

Tbe  new  matter  in  the  answer  Is  denied 
by  the  reply.  A  Jury  trial  was  had  In  wbldi. 
at  tbe  close  of  the  plaintiff's  testimony,  the 
defendant  moved  for  a  judgment  of  nonsuit 
on  the  grounds,  among  othc^.  that  tiie  com- 
plaint does  not  state  facts  snflScIent  to  con- 
stitute a  catue  of  action,  *Yor  the  reason 
that  there  Is  a  total  failure  of  proof  on  tiie 
part  of  plaintiff  to  establish  any  liahllity 
on  the  part  of  the  defendant  for  any  endow- 
ment or  Insurance  whatever;  and  there  Is  a 
total  failure  of  evidence  in  proof  to  etitnb- 
lisb  any  contract  on  tbe  part  of  the  defend- 
ant to  pay  the  plaintiff  his  rertlflcate  of 
Insurance  In  tbe  Order  of  Washington;  and 
there  Is  no  evidence  to  show  what  the  con- 
tract was  or  the  terios  of  tbe  contrnct  be- 
tween the  defendant  and  the  Order  of  Wash- 
ington; and  said  plaintiff  has  failed  to  In- 
trodnce  evidence  of  or  prove  any  contract 
between  the  defendant  and  the  Order  of 
Washington,  whereby  the  defendant  rein- 
sured the  members  of  the  Order  of  Wash- 
ington or  assumed  to  pay  tbelr  pollclen. 
but  has  only  Introduced  letters  tending  to 
show  that  there  was  a  contract  of  some 
kind  or  description,  but  has  not  shown  or 
proved  the  real  contract"  And  further: 
"That  there  is  Insufhelent  evidence  to  jus- 
tify a  verdict  against  the  defendnnt  In  said 
action,  and  also  InsnfAclent  evidence  to  Jus- 
tify the  court  In  submitting  the  said  cause 
to  a  Jury,  or  In  submitting  to  said  Jury  the 
nature  or  scope  of  any  contract  between  the 
plaintiff  and  the  defendant;  and  defendant 
objects  to  said  cause  being  submitted  to  n 
Jury  on  account  of  insufficient  evidence,  and 
on  account  of  failure  of  the  plaintiff  to  prove 
the  contract  entered  Into  between  the  de- 
fendant and  tbe  Order  of  Washington,  and 
referred  to  in  tbe  letters  introduced  In  evi- 
dence by  the  plaintiff."  The  motion  for  a 
Judgment  of  nonsuit  was  overruled.  The  de- 
fendant offered  evIdCTce  on  Its  part  and  as- 
signs snndry  errors  of  the  court  in  admit- 
ting and  rejecting  testimony,  which,  for  the 
pnrpows  of  this  opinion,  are  deemed  unim- 
portant The  trial  resulted  In  a  verdlrt  and 
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Judgment  for  the  plaintiff  in  tbe  snm  of 
¥2^000,  and  the  defendant  appeals. 

Bdward  &  A.  R.  Mendenhall  and  John 
H.  &  A.  M.  Smith,  for  appellant  O.  W.  & 
Q.-Ct  Fulton,  for  respondmt 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  substance  of  the  complaint 
is  that  the  defesidant,  by  an  agreement  made 
directly  with  tbe  plaintiff,  undertook  to 
assume  and  discharge  the  obligation  of  the 
Order  of  Waahingtou  to  him.  By  his  own 
Btatemoit  be  says  that  he  accepted  the 
cortifflcate  of  membersliip  Issued  by  the  or- 
dir  In  lien  of  the  one  previously  issued 
to  him  by  the  Washington  Co-Operntlve 
life  Insurance  Association.  Although,  as 
pleaded,  the  first  certificate  may  have  pro- 
Tided  for  the  payment  direct  to  plaintiff  of 
tbm  snm  of  $2,000  at  the  end  of  the  ZC^year 
period,  or  to  his  boieficlary  In  case  be  died 
Mxmer,  in  the  one  snbetitnted  for  it  by  the 
Order  of  Washington  the  tmieflt  does  not 
Inure,  to  tbe  plaintiff.  By  this  latter  cer- 
.tlficato,  the  order  does  not  stipulate  for  pay- 
ment of  any  sum  of  money  In  any  event  to 
the  plaintiff,  but  only'  to  his  wife.  In  any 
view  of  the  case,  she,  or  her  successor  In 
Intereet,  Is  the  only  one  who  could  recover 
on  tbe  substituted  certificate.  Here  the 
plaintiff  asks  to  recover  In  his  own  right  on 
en  obligation  in  favor  of  another,  without 
pleading  an  assignment  to  himself  of  that 
other's  cause  of  action.  The  stipulation  of 
the  Instrument  Is  that  "the  Order  of  Wash- 
ington agrees  that  after  the  maturity  of  this 
certificate  of  membership  occasioned  by  the 
deiith  of  the  member  or  otherwise,  one  as- 
sessment ♦  ♦  *  not  exceeding  In  amount 
the  sum  of  $2,000.00  will  be  paid  as  a  benefit 
to  Emily  WeokoUne  Larsen  Spande,  bearing 
relationship  of  wife."  This  does  not  fumlsb 
ground  for  recovery  by  plaintiff,  for  the  ac- 
tion must  be  brought  in  the  name  of  tbe  real 
parly  In  Interest,  who,  in  this  case,  appears 
to  he  plaintiff's  wife.   L.  O.  L.  I  27. 

f2. 31  Agnln,  tbe  legal  effect  of  tbe  contrnct 
pleaded  by  the  plaintiff  Is  that  the  defend- 
ant agreed  with  him  to  answer  for  the  debt, 
defnolt,  or  mlpcarriage  of  the  Order  of 
Wnshlngton;  thot  Is  to  say.  In  substance,  at 
the  end  of  the  20-year  period,  providing  the 
plaintiff  bad  complied  with  tbe  terms  of  tbe 
cont.^ct  on  his  part,  there  would  then  be  a 
debt'  of  $2,000  owing  from  tbe  Order  of 
Wnshlngton  to  him,  or  his  benefldary;  and, 
according  to  the  complaint  the  substance  of 
tbe  contract  on  the  part  of  the  defendant 
Wits  to  answer  for  this  possible  debt  of  the 
Order  of  Washington.  This  matter  being 
traversed  by  the  answer,  It  was  Incumbent 
upon  the  plaintiff  to  prove  his  allegation  In 
that  respect  sndi  evidence  as  tbe  statute 
of  frauds  requires,  viz.,  an  agreement  in 
writing,  or  some  note  or  memorandum  there- 
of, expressing  the  consideration,  and  signed 
by  the  defendant  or  its  lawfully  authorized 
agent   L.  O.  L.  I  808.  At  evidence  of  the 
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contract  alleged,  the  ptalntlff  Introdneed 
tbree  letters  purportb^  to  be  signed  by  J. 
X.  MttcbeU,  as  ^'Manager  of  the  Order  of 
Wastah^ton  Departmoit,  Weotem  Mfe  In- 
demnity Company."  The  signature  of  Mit- 
chell, as  well  as  his  autbority  to  sign,  so 
as  to  charge  the  defendant,  were  both  chal- 
lenged by  proper  objections  on  the  part  of 
the  def^dant  The  only  evidence  on  that 
snliject  oflTered  by  plaintiff  was  that  of  P.  J. 
McMannama,  as  follows:  "Q.  Did  yon  erer 
bare  any  dealings  with  J.  L.  Mitchell?  A. 
What?  Q.  During  the  time  yon  were  on- 
ployed  by  Uie  Weatem  Life  Indemnity  Com- 
pany? A.  Tes,  sir.  Q.  What  position  did 
Mr.  J.  L.  Mitchell  occnpy  with  the  Western 
Iiife  Indonnlty  Company  between  Pebru- 
ary  IS,  1906,  and  the  last  of  the  year?  A. 
I  coold  not  tell  yon  that  of  my  own  knowl- 
edge. I  don't  know  anything  about  that  only 
what  I  wonl^  Infer  from  his  correspondoice 
and  papers.  Q.  What  did  the  company  hold 
him  ont  to  yon  to  be?  Mr.  Smith:  We  ob- 
ject to  that.  He  assnmes  that  the  company 
did  hold  him  out  in  a  certain  way,  and  we 
object  to  that  as  Incompetent  and  Irrele- 
vant. Court:  Objection  overruled.  Q.  An- 
swer the  question.  A.  I  understood  that  he 
bad  the  management  of  the  Western  depart- 
ment of  their  business.  Mr.  Smith:  It  la 
understood  thnt  an  exception  Is  allowed? 
Court:  EiceptloD  Is  allowed.  Q.  Aa  the 
manager  of  the  Western  I^lfe  Indemnity 
Company?  A.  That  Is  what  I  understood. 
Q.  Did  you  have  much  correspondence  In 
that  regard?  A.  Tea;  considerable.  Q.  Tou 
say  he  was  so  held  out  to  you?  A.  Id  a 
certain  order  of  business;  but  If  there  was 
anything  special  I  bad  to  take  It  up  with 
George  M.  Moulton." 

[4-6]  This  testimony  Is  not  sufficient  to 
prove  any  authority  In  Mitchell  to  bind  the 
defendant.  The  mere  understanding  of  the 
witness  is  hearsay.  To  say  that  Mitchell 
was  held  out  by  the  defendant  as  Its  agent 
la  but  stating  a  coucluston  of  law.  The 
actions  or  declarations  of  the  defendant  In 
that  connection  should  have  been  disclosed, 
In  order  to  determine  whether  they  amount- 
ed to  holding  him  out  as  agent  Farther,  al- 
though Mitchell,  as  a  witness,  would  be  a 
competent  witness  to  prove  his  agency,  yet 
his  letters,  or  even  his  oral  declaratloos  re- 
ported other  witnesses,  are  not  sufficient 
to  establish  such  Bg&acy. 

On  the  asBumptioii,  however,  that  his 
agency  is  pnvm,  we  pass  to  the  letters 
thraiselves.  His  first  letter.  appar<*ntly  a 
circular  addressed  "Esteemed  Comrade," 
without  dealgnatlnc  uiy  one  by  name^  after 
directing  that  quarterly  dues  be  hereafter 
remitted  direct  to  the  company,  proceeds  as 
follows:  **Xmmedtat^  upon  receipt  of  your 
first  remittance,  this  company  will  send  you 
a  'Onarantee  811i^  which  you  will  attach  to 
your  Order  of  Washington  contract  This 
'Guarantee  Sl^'  will  be  oounterslgued  by 


Geo.  M.  Monlton,  Piwldait  Western  Life 
Indemnity  Company,  and  It  agrees  to  fnl- 
flU  all  the  conditions  of  your  present  cer- 
tificate for  one  year,  upon  yoor  paying  your 
regular  dues  and  assessmoits.  This  arrange- 
n^ent  gives  yon  double  protection  without  ad- 
ditional cost  A  little  later  you  will  be  sent 
a  list  of  the  several  kinds  of  Insorance  cer- 
tificates Issued  by  the  Western  Life  Indem- 
nity Company,  ard  then,  if  yon  wish,  yon 
may  occhange  your  present  certificate  fbr 
any  cerUflcate  issued  by  the  Western  Lifb 
Indemnity  Company  within  the  year.  Upon 
receipt  of  your  first  remittance  you  will  be 
mailed  an  official  receipt  aa  weHl  as  a 
'Guarantee  Certificate.*  Make  your  remit- 
tance by  post  office  money  order,  bank  draft 
or  express  money  order." 

His  letter  of  March  25.  1908,  addreased  to 
plaintiff  says:  "Enclosed  herewith  please  find 
receipts  covering  the  amount  of  your  remit- 
tance, and  alao  you  will  find  enclosed  guaran- 
tee certificate  to  he  attached  to  your  Order  of 
Washington  certificate  as  pa  agreonent  en- 
tered into  by  and  between  the  Ord^*  of 
Washington  and  the  Western  Life  Indemni- 
ty Company.  Kindly  send  your  n^  assess- 
ments direct  to  this  office  to  keep  yonr  pro- 
tection well  secured.  The  reinsurance  con- 
tract Is  going  fomrd  successfully  in  every 
degree  and  every  comrade's  certificate  is  now 
worth  100  cents  on  the  dollar.  We  all  hare 
much  cause  for  rejoldng  over  this  change.** 

His  third  letter  addressed  to  plaintiff  in- 
closes a  receipt  for  usessment  No.  n,  and, 
besides  that,  Is  no  more  than  an  expression 
of  his  pleasure  over  the  good  condition  of 
the  company. 

Conceding,  tor  the  sake  of  argnmeot  that 
MitchOU  had  authority  as  agent  to  sign  for 
the  defendant,  none  of  the  letters  In  evi. 
dence  purporting  to  bear  his  slgnatnre,  as 
such,  contain  any  definite  memorandum  of 
any  agreement,  and  certainly  do  not  express 
a  consideration  In  any  smse  whatever.  None 
of  than  come  anywhere  near  meeting  the 
requirements  of  tlie  statute  of  ftauds. 

It  was  admitted  that  one  George  H.  Monl- 
ton was  the  president  of  the  defendant  and 
his  signature  to  the  letters  and  documents 
now  here  referred  to  was  admitted.  TiMse 
documents  follow: 

"Geo.  Bf.  Moulton,  President  The  Order 
of  Washington  Department  Western  Life 
Indemnity  Company,  Masonic  Temple.  Chi- 
cago. Chicago,  February  22,  1908.  To  the 
Comrades  of  the  Order  of  Washington:  You 
have  already  been  officially  advised  by  your 
Snpr«ne  President  and  Supreme  Secretary 
that  by  the  unanimous  action  of  the  Supreme 
Union  of  yonr  order,  and  with  the  approval 
of  the  Insorance  Department  of  Washing- 
ton, the  Insurance  on  your  life  In  the  Order 
of  Washington  has  been  lawfully  transferred 
to  the  Western  Life  Indemnity  Company  of 
Chicago.  In  behalf  of  this  company,  I  ex- 
tend to  you  a  fraternal  greeting  with  the 
glad  hand  of  fellowab^  and  cordial  wet- 


Digitized  by 


Google 


BFANDB  r.  WEBTEKtr 


"HPS  INDEMNITY  CO. 


979 


come  Into  tbe  bosom  of  out  organizatloD. 
By  the  paymoit  to  onr  company  of  the  next 
monthly  payment  due  by  the  terms  of  your 
present  life  benefit  certificate  you  thereby 
become  one  of  us  and  one  with  us,  I  truBt 
nntU  death  do  ns  part  Immediately  upon 
onr  receipt  of  such  payment,  a  formal  agree- 
ment or  guarantee  will  be  transmitted  to  you 
for  attachment  to  your  present  life  benefit 
certificate,  which  will  bind  oar  company  to 
fulfill  all  the  obligations  heretofore  imposed 
upon  thQ  Order  of  Washington,  under  such 
certificates,  until  such  time  as  a  policy  for 
an  equivalent  amoont  can  be  issued  on  our 
forms  and  at  our  premium  rates  In  accord- 
ance with  the  proTlsloDB  of  the  reinsurance 
contract  entered  Into  between  the  Order  of 
Washington  and  this  company.  Continue  tbe 
monthly  payments  on  your  present  certificate 
as  heretofore  in  the  same  amount  and  in  the 
same  way.  By  so  doing  you  may  rest  as- 
sured that  your  rights  thereunder  will  be 
fully  safeguarded  and  adequately  protected. 
Come  with  us — live  with  us — die  with  us. 
Yon  will  never  r^ret  either.  Faithfully 
yours,  Geo.  M.  Moulton,  President" 

"Western  Life  Indemnity  Company,  Chica- 
go. Kindly  attach  the  enclosed  rider  agree- 
ment to  your  life  benefit  certificate  as  evi- 
dence that  this  company  has  assumed  lia- 
bility under  said  certificate  pursuant  to  the 
terms  of  the  reinsurance  contract  entered  In- 
to between  this  company  and  the  Order  of 
Washington.  Faithfully  yours,  Geo.  M.  Moul- 
ton, President." 

Tbe  Inclosure  referred  to  In  this  last  letter 
is  as  follows:  "Western  Life  Indeumity 
Company.  Geo.  M.  Moulton,  President.  Home 
Office,  Masonic  Temple,  Chicago.  This  cer- 
tifies, that  all  tSe  covenants  and  obligations 
beretofore  imposed  and  undertaken  by  the 
Order  of  Washington  under  and  by  virtue  of 
a  certain  life  benefit  certificate  Xo.  245,  Is- 
Boed  by  said  the  Order  of  Washington  on  the 
life  of  H.  A.  L.  Spande  ai«  hereby  assumed 
by  the  Western  Life  Indemnity  Company  to 
the  extoit  and  in  the  manner  as  are  set  forth 
In  a  certain  contract  of  reinsurance  mjide 
and  altered  bito  by  and  between  the  Order 
of  Washington,  of  Portland,  Oregon,  and  tbe 
Western  Life  Indenmlty  Company  of  Chicago, 
Illinois,  on  tbe  15tb  day  of  February,  A.  D. 
1906.  Executed  and  delivered  at  the  home 
office  of  the  Western  Life  Indemnity  Com- 
pany In  Chicago,  Illfuols,  this  21st  day  of 
March,  1908.  Western  Life  Indemnity  Com- 
pany, by  Geo.  M.  Moulton,  President" 

[7]  As  In  the  case  of  the  Mitchell  letters, 
so  with  the  Moulton  letters.  Neither  singly 
nor  collectively  do  any  of  them  comply  with 
tbe  Btatate  of  frauds  in  expressing  tbe  con- 


sideration of  the  agreement  alleged  to  have 
been  made  between  the  defendant  and  the 
plaintiff. 

[8.  9]  There  is  sUU  further  defect  In  tbe 
proof  of  the  plaintiff  as  based  upon  these 
letters;  that  Is,  that  while  frequent  refer- 
ence Is  made  to  an  agreement  entered  into 
bf  and  between  the  Order  of  Washington  and 
the  defendant  specifically  referred  to  to  the 
certificate  of  the  defendant  accompanying  the 
letters  of  Moulton  as  "the  contract  of  rein- 
surance made  and  entered  Into  by  and  be- 
tween the  Order  of  Washington,  of  Portland, 
Oregon,  and  the  Western  Life  Indemnity 
Company  of  Chicago,  Illinois,  on  the  15tb 
day  of  February,  A.  D.  1908,"  that  agree- 
ment was  not  Introduced  In  ^evidence  by  the 
plaintiff.  Not  only  so,  but  the  bill  of  excep- 
tions shows  that  it  stoutly  resisted  introduc- 
tion of  any  evidence  whatever  of  that  agree- 
ment  on  the  part  of  the  defendant  The 
agreement  mentioned  was  evidently  that  em- 
bodied in  "Exhibit  A,"  already  quoted,  and 
In  order  to  complete  the  evidence  of  tbe  con- 
tract pleaded  by  plaintiff,  so  far  as  it  de- 
pends upon  the  letters  and  certificate  which 
he  offered  in  evidence^  It  was  Incumbent  up- 
on him  to  produce  the  agreement  referred  to 
In  those  documents.  It  Is  a  rule  of  construc- 
tion of  contracts  that,  where  an  Instrument 
refers  In  terms  to  another  Instrument  as  con- 
taining part  of  the  stipulation  between  tbe 
parties,  that  other  Instrument  la  Itself  a  part ' 
of  the  contract  between  the  parties,  and  must 
be  produced,  in  order  to  fully  substantiate 
the  allegation  regarding  the  agreements  of 
the  contracting  parties.  Bradstreet  v.  Rich, 
74  Me.  303;  In  re  Commissioners  of  Wa^- 
ingtoo  Park,  52  N.  Y.  131 ;  Casey  t.  Holmes, 
10  Ala.  776. 

At  best,  the  plaintiff  Introduced  only  part 
of  his  evidence  regarding  the  coutract  bind- 
ing the  defendant  whatever  it  may  have 
been,  whether  directly  with  him  or  Indirect- 
ly with  blm,  as  one  made  for  his  benefit  by 
the  Order  of  Washington.  On  account  of  tbe 
action  not  having  been  brought  In  tbe  name 
of  tbe  real  party  In  Interest  for  tbe  reason 
that  the  testimony  Is  not  sufficient  within  the 
statute  of  frauds  to  prove  the  contract  al- 
leged in  the  complaint  and  also  because  of 
the  omission  of  the  contract  alluded  to  In  tbe 
documents  by  which  tbe  defendant  sought  to 
bind  tbe  plaintiff,  tbe  evidence  was  Insuffi- 
cient to  authorize  tbe  submission  of  tbe  cause 
to  tbe  Jury;  and  hence  the  Judgment  of  the 
court  below  Is  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  tbls  opinion. 

McBRIDE,  J.,  did  not  participate  In  tbe 
decision  of  this  case. 
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(Or. 


8TATB  T.  GOBVAJXTS  A  E.  R.  CO. 
(Supremft  Court  of  Oregon.    Sept  19,  1911.) 

1.  Railroads   (|   254*)  —  Reodlation  by 
Railroad  CoMinBSion— Action  roB  Pen- 

ALTIBS— SUFFICIENCT  Or  COKPLAINT— "REG- 

ULAB  Station." 

The  words  "regular  station,"  as  used  in 
Railroad  Commission  Act  (Laws  1907,  p.  75) 
f  22,  requiring  every  railroad  to  provide  and 
maintain  adequate  and  suitable  depot  and  toi- 
let buitdiDgs  at  Its  regular  stations  where  an 
agent  is  maintained,  means  a  place  established 
on  the  road  where  trains  are  regularly  stopped 
to  receive  and  discharge  passengers  and  freight, 
and  where  the  carrier  keeiu  an  agent  for  the 
transaction  of  business,  bo  that,  In  an  action 
against  a  railroad  company  for  a  penalty  for 
failure  to  construct  a  depot  bnildln^  pnTsuaot 
to  an  order  of  the  Railroad  Commission,  It  may 
be  inferred,  from  an  averment  that  the  station 
is  a  "regular  station,"  that  defendant  main- 
tains an  agent  there." 

[Kd.  Note.— For  other  caaea,  see  Railroads, 
Dec.  Dig.  8  264.* 

For  other  definition^  see  Words  and  Pbrases, 
vol.  7,  p.  6039.] 

2.  Railboads  (i  ^*)— Reoulation  bt  Cou- 
ifissiON— Action  fob  Penalties— Allega- 

.TlOnS  of  GOlfPUIHT. 

Since  Railroad  Commission  Act  (Laws 
1907,  p.  87)  S  SI,  provides  that  any  service  pre- 
scribed by  the  commission  shall  be  prima  facie 
teaaonable,  until  found  otherwise  in  an  action 
for  tliat  pnrooa&  tba  EeasoDBbleness  of  an  or- 
der of  toe  Ralltoad  Commlsrion  prescribing 
service  can  only  be  assailed  in  a  proceeding 
under  section  82,  authorizing  any  railroad  af- 
fected by  an  order  of  the  commission  to  com- 
mence suit  against  the  commiBsioners  to  vacate 
the  order,  on  the  ground  that  the  service  re- 
quired is  unreasonable;  so  that,  in  an  action 
by  the  state  against  a  railroad  company  for  a 
pennlty  for  noocompUanoe  with  an  order  re- 
quiring the  erection  of  a  Aepott  the  complaint 
need  not  allege  that  the  erection  and  mainte- 
nance of  a  depot  was  essential,  nor  state  the 
volume  of  railroad  businesB  transacted  at  the 
station,  since  the  order  of  tbe  commission,  not 
having  been  vacated,  established  prima  facie  the 
reasonableness  of  such  service. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  254.*] 

3.  Cabbibrs  (S  12*)— Regulation. 

Under  the  rule  that  tbe  owner  of  property 
set  apart  to  a  public  use  impliedly  agrees  to  be 
governed  by  such  reasonable  regulations  as  the 
public  may  adopt  to  promote  the  common  con- 
venience and  general  welfare,  the  state  may 
enact  reasonable  regnlatious  fixing  the  rates  for 
transportation  of  freight  and  passengers,  or 

f)re8cribing  any  reasonable  rules  as  to  service, 
f  such  regulations  do  not  interfere  with  inter- 
state commerce,  or  take  property  for  public  use 
without  just  compensatioD,  or  violate  any  ex- 
press diarter  provision  granted  by  the  state  to 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  S§  7-20;  Dec  Dig.  8  12.*] 

4.  Constitutional  Liaw  (8  66*)  — Dbleoa- 
tion  of  Lboiblatitb  Power. 

While  the  Legislature  cannot  delegate  its 
power  to  enact  lews,  it  may  direct  that  the  ap- 
pUcatlofi  of  a  statute  to  a  given  district  or  to 
a  specific  state  of  facts  sbaTl  depend  upon  the 
existence  of  certain  conditions,  to  be  ascertain- 
ed ia  a  particular  manner,  or  by  particular  per- 
sona; 

[Bd.  Note.— For  otiier  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  ll"'.  117-122;  Dec.  Dig. 
I60.*] 


6.  Constitutional  Law  (5  62*)— Delega- 
tion or  Lboislativb  Powers. 

Const  art.  3  divides  the  powers  of  ^vern. 
ment  into  the  legislative,  the  execntive,  includ- 
ing the  atlministrative.  and  the  judicial  depart- 
ments, and  provides  that  no  x>^r9on  chareed 
with  official  dutiea  under  one  of  them  shall  ex- 
ercise any  function  of  another.  The  railrosd 
commission  act  (Laws  1907,  p.  71)  |  12,  re- 
quires evei^  railroad  to  funuso  reasonably  ade- 
quate service,  equipment  and  facilities.  Sec- 
tion 22  requires  every  railroad  to  provide  and 
maintain  suitable  depot  buildings  and  clean  ti>i- 
let  rooms  at  its  regular  stations.  Section  2S 
provides  that  upon  complaint  of  any  peiaon 
that  any  service  is  inadequate  the  Commission 
may  notify  the  company  that  complaint  has 
been  made,  and,  after  giving  it  10  daya  notice, 
may  investigate  tbe  cluirge,  compelling  the  at- 
tendance of  witnesses,  etc ;  and,  if  the  service 
be  found  insufficient,  may  make  such  orders  Id 
regard  thereto  as  are  reasonable.  Section  ^ 
imposes  a  penalty  for  neglecting  any  order  of 
the  commission.  Held,  Aat  tbe  railroad  com- 
mission act  did  not  violate  Const  art  3  by  em- 
powering the  commission  to  determine  whether 
railroad  companies  had  complied  with  their 
statutory  duties  as  to  service,  etc»  and  to  pre- 
scribe what  was  a  reasonalm  service,  in  ease 
they  were  not  rendering  such  service. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent.  Dig.  i  09 ;  Dec.  LMg.  f  62.*] 

6.  Railroads  (|  226*) — Depots  —  Dutt  to 
Erect. 

A  common  carrier  Is  not  required  by  tlK 

common  law  to  provide  passenger  or  freight  de- 
pots, but  may  be  required  to  do  so  by  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  226.*] 

7.  CONSIXTDTIONAL   LAW    (|    62*)— DELEOA- 

non  OF  PowEBS— Requutioh  of  Rail* 

BOADB. 

If  railroad  companies  are  required  by  stat- 
ute to  erect  suitable  depots,  the  power  to  de- 
termine when  they  should  be  required  to  erect 
a  depot  at  a  particular  ptoce  may  be  delsffated 
to  a  railroad  commission. 

[Ed.  Note.— For  other  esses,  see  Const! totlos- 
al  Law,  Cent  Dig.  8  09 ;  Dec.  Dig.  {  62.*] 

S.  Railroads  A  0^— Statdtobt  Regula- 
tions—Railroad  CouMimioH  Law— Cos- 

8TBUCTI0N. 

The  Railroad  Commission  most  liave  ex- 
press authority  for  Its  acts  under  the  railroad 
commission  act.  as  no  authority  will  be  fanplird. 

[Ed.  Note.— For  other  cases,  aee  Ballrosdi, 
Dec.  Dig.  8  9.*] 

9.  Railboads  <8  226*)  —  Rboulation  bi 
Railroad  Coiiuiesion— Adtboritt  of  Con- 
inssiON— Ebection  of  Depots. 

Railroad  Commission  Act  (Laws  1007, 
71)  fi  12,  requires  evers;  railroad  to  furnish  rea- 
sonably adequate  service,  equipment  and  fa- 
cilities, and  section  28  provides  that  upon  com- 
plaint that  any  service  in  the  transportation  of 
persons  or  property  Is  inade<iuate  notice  must 
be  given  the  company  complained  of  which  may 
file  an  answer,  whereupon  a  hearing  shall  be 
ordered;  and,  if  it  be  found  that  the  service 
is  inadequate,  the  commission  may  make  a  rea- 
sonable order  as  to  the  service.  Beld,  thst  tbe 
Railroad  Conunission,  upon  proper  investiga- 
tion, may  make  an  order  requiring  a  railroad 
company  to  erect  a  passei^r  waiting  room  and 
freight  depot  at  its  station. 

[Ed.  Note.— For  other  eosai,  see  Railzosds, 
Dec  Dig.  8  226.*] 

10.  Railboads  (8  230*)  —  AuTHORnr  of 
Railroad  Commission—" Service." 

The  railroad  commission  may  require  t 
railroad  company  to  maintain  an  agent  at  ttaf 
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depot  to  enable  the  pabllc  to  transact  bniOneu 
vith  him:  the  word  "serrice"  as  used  in  the 
act  inclading  the  maintenance  of  a  station 
agent. 

lEd.  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  I  230.* 
For  other  definitions,  see  Words  and  Phrases, 

voL  7,  pp.  6430-6433.] 

11.  Railboadb  (t  264*)— Rboolations— Ac- 
TioiTS  TOB  Pen ALTT— Admission  or  Evi- 
dence. 

In  an  action  by  the  state  against  a  rail- 
road company  for  a  penalty  for  a  vtolation  of 
■n  order  of  the  Railroad  Oommission  requir- 
ing the  erection  of  a  passenger  and  freight  de- 
Tfot,  evidence  that  defendant  had  not  employed 
any  one  at  the  station  vltb  whom  shippers 
could  negotiate  for  tranaportlng.frdght  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  I  254.*] 

Appeal  from  Circuit  Court,  Unn  Oonnty; 
Geo.  H.  Burnett,  Judge. 

Suit  by  the  State  of  Oregon  against  the 
Corrallis  &  Eastern  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defttidant 
appeals.  Affirmed. 

This  Is  an  action  to  recorer  a  penalty  for 
failure  to  comply  with  an  mUer  of  the  Rail- 
road Ctmunlsslon.  The  complaint  states  In 
effect  that  the  defendant  Is,  and  at  all  times 
therein  alleged  was,  a  private  corporation 
owning  and  (operating  a  railroad  extending 
from  Taqulna,  Dr.,  to  Detroit.  In  this  state, 
Its  line  of  railway  passing  through  the  town 
of  I^ons.  which  latter  vlll^  "Is  a  regular 
station";  tiiat  certain  named  persons,  con- 
stltntiug  the  Railroad  Commission  of  Ore- 
gou.  In  a  proceeding  before  them,  wherein 
T.  B.  Wall  and  others  were  complainants 
and  the  defendant  herein  was  defendant, 
made  an  order.  Jnly  21.  190^  after  dve 
hearing  and  consideration,  that  the  defend- 
ant build  and  maintain  at  Lyons  a  depot 
containing  a  waiting  room  for  passengers 
and  Q  room  for  frelj^t  In  less  than  car 
load  lots,  containing  In  such  apartments  not 
less  than  160  and  250  square  feet,  respective- 
ly; to  erect  and  maintain  separate  toilets, 
or  a  tc^let  building  with  separate  compart- 
ments;  and  also  to  engage  and  keep  em- 
ployed at  that  station  a  caretaker,  with 
whom  the  public  might  transact  business 
relating  to  the  transportation  of  freight  and 
passengers,  which  Improvements  were  re- 
quired to  be  made  and  the  servant  employed 
wltbln  4S  days  after  the  service  upon  the  de- 
fendout  of  such  order,  which  was  duly  made 
July  22,  1008;  that,  though  more  than  the 
time  so  limited  had  expired,  the  defendant 
had  failed  and  refused  to  comply  with  such 
deuiimd,  tn  consequence  of  which  It  had  be- 
come liable  to  the  plaintiff  in  the  sum  of 
$10,000,  for  which  judgment  was  demanded. 
A  demurrer  to  the  complaint,  on  the  ground 
that  It  did  not  state  sufficient  facts,  and 
that  the  court  did  not  have  Jurisdiction  of  the 
subject  of  the  action,  was  overruled.  An 


answer  and  a  r^ly  pnt  in  Issue  the  facts 
averred  by  the  respective  jmrtles,  whereup- 
on a  trial  was  had,  and,  a  judgment  for  the 
sum  of  ¥200  having  been  roadered  against 
the  defendant,  It  appeals. 

J.  K.  Weatherford,  for  appellant  A.  M. 
Crawford,  Atty.  Gen.  {I.  H.  Van  Winkle, 
Asst  Atty.  Qen.,  and  W.  P.  Lord,  Jr.,  on 
the  brief),  for  the  4tate. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  ia  maintained  that  In  over- 
ruling the  demurrer  an  error  was  commit- 
ted. It  is  argued  that  as  the  complaint 
falls  to  aver  that  defendant  maintained  an 
agent  at  I^ons  plaintiff's  primary  pleading 
does  not  state  facts  snfQclent  to  constitute  a 
cause  of  action.  Section  22  of  the  railroad 
commission  act,  so  far  as  deemed  to  be  In- 
volved on  this  branch  of  the  Inquiry,  Is  as 
follows:  "It  shall  be  the  duty  of  every  rail- 
road to  provide  and  maintain  adequate  de- 
pots and  depot  bnlldtngs,  and  clean  and  suit- 
able toUet  rooms,  or  buildings  at  Its  regular 
stations  where  an  agoit  Is  maintained." 
Laws  Or.  1907,  p.  76.  As  we  view  the  quot- 
ed language,  a  "regular  station"  Is  a  place 
established  by  a  railroad  company  on  the 
line  of  Its  railway  where  some  or  all  trains 
are  regularly  halted  to  receive  and  dis- 
charge passengers  and  frd^t,  and  where, 
for  the  transaction  of  business,  the  carrier 
keeps  an  agent  with  whom  the  public  Is* 
authorized  to  deal.  26  A.  &  B.  BAiey.  (2d 
Ed.)  495 ;  Laud  v.  Wilmington  &  Weldon  R. 
Ca,  104  N.  G.  48,  10  8.  E.  sa  The  clause, 
"where  an  agent  Is  maintained,"  adds  noth- 
ing to  the  phrase,  "at  Its  r^Iar  stations." 
It  seems,  however,  to  explain  the  meaning 
of  the  latter  term.  It  is  reasonably  to  be 
Implied  from  the  averment  that  Lyons  is  a 
regular  station  on  the  railroad,  that  the  de- 
fendant maintains  at  that  place  an  agent  for 
the  accommodation  of  passengers,  etc.,  and 
Is  tantamount  to  an  allegation  to  that  effect. 
The  complaint  Is  sufficient  In  that  particular. 

[2]  It  Is  contended  that  because  the  vol> 
ume  of  business  transacted  by  the  defend- 
ant at  Lyons  Is  not  given,  nor  Is  it  averred 
that  the  erection  and  maintenance  of  any  rail- 
road buildings  at  that  place  are  necessary, 
the  complaint  Is  InsufficleoL  Section  31  of 
the  act  under  consideration  declares  that 
any  service  prescribed  to  be  rendered  by  the 
commission  shall  be  prima  fade  reasonable, 
until  finally  found  to  be  otherwise,  In  an 
action  brought  for  that  purpose.  Section  32 
provides  that  any  railroad  Interested  in  or 
affected  by  an  order  of  the  commission,  being 
dissatisfied  therewith,  may  commence  a  suit 
against  the  commissioners  as  defendants,  to 
vacate  and  set  aside  such  order  on  the 
ground  that  the  service  demanded  is  unrea- 
sonable. It  will  be  noted  that  the  reason- 
ableness of  an  order  of  the  commissioners. 
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praBcrlblng  any  srarlce,  can  only  be  ctaal- 
leiM^ed  by  a  railroad  company,  In  a  salt  In- 
Btltuted  for  tliat  purpose  by  it  as  plaintiff 
against  tbe  OHnmissloners  as  defendants. 
As  the  order  fixing  the  service  to  be  per- 
formed is  prima  facie  reasonable,  it  was  un- 
necessary to  allege  tbat  fact  in  the  com- 
plaint, or  to  aver  that  the  erection  and 
maintenance  of  a  d^t  -at  Lyons  was  es- 
sential, or  to  state  the  volume  of  railroad 
business  transacted  at  that  place. 

[3]  It  is  insisted  tbat  tbe  court  did  not 
have  Jurisdiction  of  the  cause,  for  that  the 
railroad  commlsBlon  act  attempts  to  delegate 
to  the  commissioners  legislative,  executive, 
and  Judicial  powers,  in  contravention  of  ar- 
ticle 3  of  the  Constitution  of  Oregon,  and 
such  being  the  case  an  error  was  committed 
In  overruling  the  demurrer.  That  part  of 
the  organic  act  referred  to  Is  as  follows: 
"Tbe  powers  of  the  government  shall  be  di- 
vided into  three  separate  departments — tbe 
legislative,  the  executive.  Including  the  ad* 
niiuistratlve,  and  tbe  Judicial;  and  no  per- 
son charged  with  official  duties  under  one  of 
these  departments  shall  exercise  any  of  the 
functions  of  another,  except  as  In  tbls  con- 
stitution expressly  provided.**  A  brief  ref- 
erence to  some  of  tbe  provisions  of  the  stat- 
ute in  question,  in  addition  to  tbe  sections 
hereinbefore  adverted  to.  Is  necessary  to  un- 
derstand tbe  legal  principle  Involved.  The 
act  in  force  when  this  case  was  tried  creates 
a  commission,  consisting  of  three  pers(»js, 
collectively  known  as  the  Railroad  Commis- 
sion of  Oregon.  Section  1.  The  term  "rail- 
road" as  used  therein  Is  defined.  Section  11. 
Every  such  railroad  is  required  to  fumlsb 
reasonably  adequate  service,  equipment,  and 
facilities.  Section  12.  It  is  Incumbent  up- 
on every  railroad  to  provide  and  maintain 
suitable  depot  butldlugs  and  clean  toilet 
rooms  at  its  regular  stations.  Section  22. 
Upon  complaint  of  any  person  that  any 
service  appertaining  to  the  transportation  of 
persons  or  property  Is  Inadequate,  the  com- 
uilsBlon  may  notify  tbe  railroad  company  In- 
formed against  that  complaint  has  been 
made,  and  10  days  after  such  notice  has  been 
given  the  commission  may  investigate  the 
charge,  compelling  tbe  attendance  of  witness- 
es and  tbe  production  of  books  and  papers. 
If  upon  such  examination  the  service  shall 
be  found  to  be  insufficient,  the  commission 
is  empowered  to  make  such  orders  respecting 
tbe  matter  as  shall  be  determined  to  be 
reasonable,  which  regulation  shall  be  observ- 
ed and  followed  in  tbe  future.  Section  28. 
If  any  railroad  shall  fall,  neglect,  or  re- 
fuse to  obey  any  order  made  by  tbe  commis- 
sioners, for  every  such  violation  It  shall  for- 
feit and  pay  into  the  state  treasury  a  sum 
not  less  than  $100  nor  more  than  $10,000  for 
such  oCFense.  Section  53.  Any  forfeiture  or 
penalty  so  prescribed  may  be  recovered  by 
an  action  brought  tbereon  in  tbe  name  of 
the  state  of  Oregon.  Section  67.  It  will 
thus  be  seen  that  the  Railroad  Commission 


of  Oregon  ii  required  to  receive  complaints 
of  certain  matters,  when  properly  made 
against  a  railroad  company  for  a  violation 
of  any  of  the  duties  joined  by  the  statute* 
to  give  notice  tberetrf  to  the  company,  to 
set  the  cause  for  hearing,  to  determine  tbe 
issues  Involved,  and  to  make  the  necessary 
orders  In  the  premises.  Does  an  exercise  of 
tbe  powers  so  granted  trench  upon  article 

5  of  our  Constitution? 

As  a  pr^lmlnary  matter.  It  may  be  said 
that  the  provisions  of  a  wrltteo  constitution, 
distributing  legislative,  executive,  and  Judi- 
cial powers  to  different  departments  and  tbe 
emphatic  declaration  In  the  fundamental 
taw  that  each  branch  must  be  kept  separate, 
were  evidently  designed  to  establish  and  per- 
petuate an  Independent  commonwealth.  **Tbe 
safety  of  free  government,"  says  Mr.  Justice 
Vann,  In  People  ex  rel.  v.  Howland,  155  N. 
Y.  270,  282,  49  N.  B.  775,  779  (41  I*  B.  A. 
838),  "rests  upon  the  Independence  of  each 
branch  and  the  even  balance  of  power  be- 
twe^  the  three.  Unite  any  two  of  them, 
and  they  will  absorb  the  third,  with  abso- 
lute power  as  a  result  Weaken  any  one  of 
them  by  making  It  unduly  dependent  upon 
another,  and  a  tendency  toward  the  same 
evil  follows.  It  Is  not  merely  for  conven- 
ience in  the  transaction  of  business  tbat  they 
are  kept  separate  by  tbe  Constitution,  but  for 
the  preservation  of  liberty  Itself,  which  is 
ended  by  tbe  union  of  tbe  three  functions  lu 
one  man,  or  in  one  body  of  m^.  It  Is  a  fun- 
damental principle  of  the  organic  law  that 
each  department  shonld  be  free  from  Inter- 
ference, in  tlie  discharge  of  its  peculiar  duties, 
by  either  of  the  others."  To  the  same  effect, 
see  Story,  Const  (5th  Ed.)  SS  520  and  521, 
where  he  states  tbat  Montesquieu  seems  to 
have  been  the  originator  of  the  political  max- 
im of  the  division  of  the  three  great  powers 
of  government  Judge  Story,  at  section  527 
of  the  text-book  mentioned,  referring  to  the 
distribution  of  such  powers,  remarks:  "In- 
deed, there  Is  not  a  single  constitution  of 
any  state  in  the  Union,  which  does  not  prac- 
tically embrace  some  acknowledgment  of  tbe 
maxim,  and  at  the  same  time  some  admixture 
of  powers  constituting  an  exertion  to  It" 
As  illustrative  of  the  rule  and  the  exceptltm 
thus  adverted  to,  see  the  case  of  Winchester 

6  Strasburg  R.  Co.  v.  Commonwealth,  lOG 
Va.  264,  55  S.  E.  602. 

Considering  the  principal  Inqniry,  it  is  a 
well-recognlzed  rule  of  law  that  when  prop- 
erty is  set  apart  by  Its  owner  to  a  public  use 
be,  by  the  dedication.  Impliedly  agrees  to  be 
governed  by  such  reasonable  regulations  as 
the  public  may  adopt  that  are  designed  to 
promote  the  common  convenience  or  to  ad- 
vance the  general  welfare.  "Property,"  says 
Mr.  Chief  Jnstice  Walte,  In  Munn  v.  Illinois, 
94  U.  S.  113,  126,  24  L.  Bd.  77,  "does  become 
clothed  with  a  public  interest  when  used  in 
a  manner  to  make  It  of  public  consequence, 
and  affect  the  community  at  large.  When, 
therefore,  one  devotee  bis  property  to  a  use 
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In  whUA  the  pabUc  has  an  Interest,  be,  In 
effect,  cranta  to  the  public  an  Interest  In 
that  use,  and  must  submit  to  be  controlled 
bj  the  public  for  tbe  common  good,  to  the 
«xtent  of  the  Interest  he  has  thus  created. 
He  may  withdraw  his  grant  by  discontinuing 
the  nse;  but.  so  long  as  be  maintains  the 
use,  he  must  submit  to  the  control."  From 
the  principle  tbns  announced  it  follows  that 
the  L^islatlve  Assembly  of  a  state,  as  the 
agent  and  representatlTe  of  the  public,  may 
«nact  any  reasonable  regulation  ordaining, 
within  the  limits  of  Its  Jurisdiction,  rates 
for  the  transportation  of  freight  and  passen- 
gers, or  prescribing  any  reasonable  rule  gov- 
erning tbe  service  to  be  performed  by  the 
carrier,  when  such  rules  neither  interfere 
with  interstate  traffic  nor  amotmt  to  a  tak- 
ing of  property  for  a  public  nse  without  Just 
compensation,  nor  violate  any  express  charter 
provision  granted  by  tlie  state  to  the  corpora- 
tion. Chicago,  Burlington  &  Qulncy  R.  Co.  v. 
Iowa,  94  U.  S.  155,  24  T*  Bd.  94;  Pelk  v. 
Chicago  ft  Northwestern  R.  Co.,  94  T7.  S.  164, 
114  L.  Ed.  97;  Dow  v.  Beidelman.  126  U.  8. 
C80.  8  Sup.  Ct  1028,  31  L.  Ed.  841.  • 

[4]  The  rule  is  universal  that,  as  a  legis- 
lative assembly  exercises  an  aiftbority  con- 
ferred by  the  Constitution,  It  cannot  dele- 
gate tbe  power  to  enact  laws.  It  may,  how- 
ever, direct  that  the  application  of  a  statute 
to  a  designated  district  or  to  a  specified 
state  of  facts  shall  depend  upon  the  -exist- 
ence of  certain  conditions,  to  t>e  ascertained 
and  determined  tn  a  particular  manner. 
Thus  a  statute  authorizing  the  location  of  a 
county  seat  at  one  of  two  or  more  designated 
places  may  be  delegated  to  -  tbe  qualified 
electors  of  a  county,  to  determine,  at  an 
election  to  be  held  for  that  purpose,  the 
place  of  their  choice.  McWhIrter  v.  Braln- 
ard,  5  Or.  426,  430.  "The  power  of  location." 
says  the  court  In  that  case,  "to  exercised  by 
the  Legislative  Assembly,  but  it  takes  ef- 
fect in  a  peculiar  mode,  or  not  at  all.  by  a 
vote  of  the  electors  interested."  So,  too, 
it  has  t>eeu  held  that  the  question  of  wheth- 
er or  not  tbe  provisions  of  a  general  local 
option  law,  containing  a  complete  declaration 
of  l^islatlve  will,  might,  pursuant  to  the 
terms  of  tlie  act,  be  applied  to  a  particular 
district  by  a  vote  of  the  Sectors  thereof, 
and  that  such  statute  did  not  contravene 
-section  21  of  article  1  of  the  organic  act, 
declaring  that  no  law  shall  "be  passed,  the 
taking  effect  of  which  shall  be  made  to  de- 
pend upon  any  authority  except  as  provided 
in  this  Constitution."  Foots  v.  Hood  Kiver, 
46  Or.  492,  81  Pac.  870,  1  L.  E.  A.  (N.  S.) 
483.  "The  L^islature,"  says  Mr.  Justice 
Agnew,  in  Locke's  Appeal,  72  Pa.  491,  498, 
13  Am.  Bep.  716,  "cannot  delegate  its 
power  to  make  a  law;  bnt  it  can  make  a 
law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make.  Its  own  action 
depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.    There  are  many 


thii^  upon  whicb  wise  and  useful  legisla- 
tion must  depend,  which  cannot  be  known  to 
the  lawmaking  power,  and  must  therefore 
be  a  subject  of  Inquiry  and  determination 
outside  of  the  halls  of  legislation."  This 
excerpt  has  been  quoted  and  tbe  principle 
thus  announced  followed  in  this  state.  State 
V.  Briggs,  45  Or.  366,  870,  77  Pac.  750,  78 
Pac.  861;  Sandys  v.  WlUlami,  46  Or.  327, 
336.  80  Pac.  642. 

[1]  Where  a  statute  creates  a  board  of 
railroad  commissioners  and  empowers  It  to 
make  rules  and  regulations  for  the  govern- 
ment of  common  carriers,  the  act  Itself  Is 
the  controlling  feature,  and  does  not  amount 
to  a  delegation  of  legislative  authority.  2 
Elliott,  Railroads  (2d  Ed.)  S  678.  It  will  be 
remembered  tliat  the  statute  under  consider- 
ation declares  that  "every  such  railroad  is 
hereby  required  to  furnish  reasonably  ade- 
quate service,  equipment  and  facilities,"  and 
that  "upon  complaint  of  any  person  •  •  • 
that  any  service  is  inadequate  the  commis- 
sion may  notl^  the  railroad  complained 
of,"  eta  Section  28.  It  will  be  observed  that 
the  snffldency  of  the  facilities  and  the  ade- 
quacy of  the  service  can  be  challenged  by 
complaint  of  any  person,  whereupon  may  be 
Joined  an  Issue  that  can  be  determined  by 
tbe  Railroad  Commission.  When  a  rate  of 
transportation  results  from  such  an  investi- 
gation, tbe  adjustment  of  the  compensation 
thus  considered  to  be  reasonable  for  the 
service  performed  partakes  of  some  of  the 
characteristics  of  an  exercise  of  L^islatlou, 
but  It  Is  not  for  that  reason  violative  of  the 
organic  law  of  the  state. 

The  adoption  by  a  railroad  commission  of 
regulations  fixing  the  measure  of  charges 
which  a  common  carrier  may  exact  for  tbe 
transportation  of  freight  and  passengers,  or 
the  determination  of  any  other  Issue  of 
which  tbe  commission  has  Jurisdiction,  is 
more  In  the  nature  of  an  administrative  act, 
whereby  the  existence  of  certain  facts  is  as- 
certained, upon  the  determination  of  which 
the  statute  relating  such  matters  operates. 
Michigan  Central  R.  Co.  v.  Michigan  Rail- 
road Commission,  100  Mich.  355,  361,  125 
N.  W.  549;  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  164  n.  S.  862,  394,  14  Sup.  Ct 
1047,  88  L.  Bd.  1014.  The  Legislative  As- 
sembly of  Oregon,  by  the  act  declaring  the 
obligations  which  the  public  interest  Impose 
upon  a  railroad  company,  and  enumerating 
the  duties  devolving  upon  the  Railroad  Com- 
mission, has  prescribed  the  rule  of  action 
that  controls  tbe  carrier;  and  Intrusting  to 
tbe  commission  the  question  of  whether  or 
not  the  railroad  company,  in  the  manage- 
moit  of  its  business  affecting  the  public, 
complies  with  the  requirements  of  the  stat- 
ute, and  if  not  to  prescribe  tbe  reasonable 
service  demanded,  is  not  violative  of  article 
3  of  the  state  Constitution.  Thus,  in  Stone 
V.  Yazoo  &  Mississippi  Valley  R.  Co..  6^ 
Miss.  607,  645,  52  Am.  Rep.  193,  a  statute 
of  Mississippi  creating  a  railroad  oommls- 
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slon  and  auttaorlzlng  it  to  fix  tariff  charges 
of  railroads  was  cballeoged  on  the  ground. 
Inter  alia,  that  It  violated  aecttons  1  and  2 
of  article  3  of  the  Conatitntlon  of  that  state. 
The  claoses  of  the  fundamental  law  referred 
to  were  aa  follows:  Section  1:  "The  pow- 
ers of  the  govenunent  of  the  state  of  MisslS' 
slppl  shall  be  divided  Into  three  dlatinct  de- 
partmoits  and  eatdi  of  tiiem  confided  to  a 
separate  magistracy,  to  wit:  Those  which 
are  legislative  to  one;  those  which  are  Jndi- 
dal  to  another  and  those  whidi  are  execu- 
tive to  another."  Section  2:  "No  person  or 
collection  of  persons,  being  one  of  these  do- 
partmratB,  shall  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except 
In  the  Instances  her^nafter  expnoAf  direct* 
ed  or  permitted."  Revised  Code  Miss.  18S0, 
p.  21.  WItboat  discussing  the  qaestlon  thus 
Involved,  it  was  held  that  the  act  did  not 
trench  upon  "any  prorlsloiu  of  the  Gonstl- 
tntlon  of  the  state." 

In  Stone  v.  Natches,  jMAatm  ft  Colambtis 
R.  Co.,  ^  Miss.  646,  the  questions  presoited 
in  the  preceding  case  were  ateo  Involved, 
but  they  were  not  considered,  on  the  ground 
that  tli«  prior  decision  was  controlling  in 
all  matters,  except  the  contention  thai  tbe 
statute  creating  the  commission  violated  the 
obligation  of  contracts.  It  was  ruled,  how- 
ever, that  such  controvert  was  without 
merit 

In  the  Railroad  Commission  Cases.  116  V. 
S.  S07,  336,  6  Snp.  Ct  334,  347,  388,  1191  (29 
L.  Ed.  636),  Mr.  Chief  Justice  Walte.  refer- 
ring to  the  two  cases  last  mentioned,  ob- 
serves: "The  Supr^e  Court  of  Mississippi 
has  decided  •  *  *  that  tbe  statute  is 
not  repugnant  to  the  Constitution  of  the 
state,  in  that  it  creates  a  comnilB»lon  and 
charges  it  with  the  duty  of  supervlstug  rail- 
roads.* To  this  we  agree,  and  that  Is  all 
that  need  be  decided  in  this  case."  The 
principle  tbns  asserted  was  approved,  though 
the  question  vi-as  not  discussed  in  the  opin- 
ion of  either  court 

It  was  said  by  Mr.  Justice  Brewer,  In 
Chicago  &  Northwestern  R.  Co,  v.  Dey  (C. 
C.)  35  Fed.  866,  1  L.  R.  A.  744.  750:  "While 
in  a  general  sense  •  ♦  *  it  must  be  con- 
ceded that  the  power  to  fix  rates  is  legisla- 
tive, yet  the  Hue  of  demarkatlon  between 
legislative  and  administrative  functions  Is  not 
always  easily  discerned.  The  one  runs  into 
the  other.  The  law  boobs  are  full  of  8ta^ 
utes  unquestionably  valid,  in  which  the  Leg- 
islature has  been  content  to  simply  estnb- 
lifih  rules  and  principles,  leaving  execution 
and  details  to  other  officers."  In  that  case 
it  was  maintained,  inter  alia,  that  an  act 
of  the  General  Assembly  of  Iowa,  authoriz- 
ing a  railroad  pommlsi>lon  to  prescribe  a 
standard  of  compensation  for  tmnKportation 
that  might  be  exacted  by  a  railroad  com- 
pany, violated  the  Constitution  of  that  state, 
which  provides  for  the  distribution  of  pow- 
ers In  terms  similar  to  tbe  fundamental  law 
of  Oregon,  except  that  the  executive  de- 


partment does  not  fnclnde  tli«  admlnlstni- 
tive.  After  advwUng  to  several  dedatnu 
of  other  courts,  the  learned  justice  disposed 
of  this  brandk  of  tbe  case  as  fMlovra :  "For 
these  reasons  I.  conclude  tfiat  this  contoi- 
tlon  of  the  complainant  cannot  be  snstaloed." 

In  Michigan  Central  R  Co.  v.  Michigan 
BaUroad  Commission,  160  Mich.  SS^  125  N. 
W.  6^  it  was  maintained.  Inter  alia,  that 
a  statute  of  Michigan  mating  a  railroad 
commission,  which  was  empowered  to  adopt 
rules  subsequently  to  be  applied,  and  to  reg- 
ulate rates  for  the  transportation  of  freight 
violated  secUcm  2  of  article  4  of  the  Consti- 
tution of  that  state,  in  that  the  act  confer- 
red upon  the  onnmiaslon  I^Islatlve  and  ex- 
ecutive ptfwers.  It  was  held,  however,  that 
the  legal  principle  contended  for  was  unten- 
able, and  In  reviewing  many  decisions  upon 
the  question  Mr.  Justice  Stone  determined 
this  branch  of  the  case  by  sayhig:  "In  view 
of  the  authorities  above  referred  to  and  of 
the  rule  that  the  courts  will  presume  in 
favor  of  the  constitutionality  of  a  law  until 
the  contrary  plainly  appears,  we  conclnde 
that  the  act  in  question  Is  consUtntional." 

In  Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Hy.  Co.  V.  Railroad  Commisalon.  136  Wis. 
146.  162,  116  N.  W.  905,  911,  17  L.  R.  A. 
(N.  8.)  821,  it  was  ruled  that  the  Legisla- 
ture could  create  a  quasi  Judicial  tribunal, 
to  which  might  be  delated  the  authority 
possessed  by  the  lawmaking  body  itself  to 
ascertain,  determine,  and  declare  facts;  tbe 
court  saying:  '^Ihe  division  of  governmental 
powers  into  executive,  legislative,  and  Ju- 
dicial, while  of  great  importance  In  the  creA- 
tion  or  organization  of  a  state,  and  from 
the  viewpoint  of  institutional  law  and  oth- 
erwise, is  not  an  exact  dasslQcatlon."  Fur- 
ther In  the  opinion  it  is  said :  *^he  Legis- 
lature may  delegate  any  power,  not  legUin* 
tire,  which  it  may  Itself  rightfully  eier- 
cise." 

The  authority  conferred  upon  the  Railroad 
Commission  of  Oregon  by  the  statute,  to 
which  reference  has  been  made,  might  have 
been  directly  employed  by  the  Legislative 
Assembly;  but  as  the  commission  Is  re- 
quired to  perform  such  service  by  ascertain- 
ing certain  facts  upon  the  determination  of 
which  the  existing  law  operates,  the  act 
under  consideration  does  not  trendi  upon 
the  clause  of  the  state  Constitution  Invokel 
to  defeat  Its  mforoement  23  A.  ft  B. 
Xaw  (2d  Ed.)  653;  8  Cyc.  832;  Beale  &  Wy- 
man.  Railroad  Rate  Regulation,  |  1305;  Ore- 
gon Railroad  &  Navigation  Co.  v.  Campbell 
(0.  C.)  173  Fed.  957. 

It  Is  maintained  that  by  the  principles  of 
tbe  common  law  no  railroad  company  conld 
be  compelled  to  erect  or  maintain  a  depot 
or  warehouse  on  the  line  of  its  railway: 
that  such  ancieut  rule  has  not  been  modi- 
fled  by  the  enactment  Of  any  statute  In 
Or^on  commanding  the  putting  op  of  such 
structures,  nor  has  the  Railroad  Commission 
been  empowered  to  determine  when,  where. 
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or  how  depots  ahoold  be  constructed,  aDd 
BQCh  being  tbe  case  tbe  attempted  exercise 
of  the  aasamad  aathorltr  was  tmwarranted, 
and  the  court  did  not  have  Jarlsdidlon  of 
the  subject  of  the  action. 

In  South  Baatem  Railway  Co.  t.  Railway 
Commlssloaers,  L.  R.  6  Q.  B.  D.  217,  226, 
in  construing  Acts  ot  Farlianmit,  directing 
railroad  companies  for  the  better  accommo- 
dation of  the  pnbllc  to  erect  or  enlarge  sta- 
tions and  to  afford  all  reasonable  fadlltlee  for 
the  receiving,  forwarding,  and  delivering  of 
trafSc,  it  was  determined  by  a  majority  of 
the  court  thiat  tbe  term  "faculties"  was  not 
sufficiently  comprehensive  to  Include  struc- 
tural works,  and  that  tbe  Railway  CommlB- 
sion  had  no  Jurisdiction  to  entertain  an  ap- 
plication for  an  ordet  for  the  erections  and 
alterations  applied  for.  In  that  case  section 
2  of  an  early  act  (17  &  18  Vict  c.  81)  con- 
tained tbe  following  declaration:  "Every  rail- 
way company,  canal  company  and  railway  and 
canal  company  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable  facili- 
ties for  the  receiving  and  forwarding  and 
delivering  of  traffic  upon  and  from  the  sev- 
eral railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively."  Ju- 
risdiction was  conferred  upon  certain  courts 
In  case  of  "any  complaint  of  anything  done 
or  omitted  in  violation  or  contravention  of  the 
act,"  and  such  courts  might  thereupon  re- 
strain the  Gomitany  complained  of  from  a 
further  infringement  of  the  enactment,  and 
obedience  to  such  InJuncUon  could  have  l>een 
enforced  by  attachment  or  by  a  fine.  By  the 
Railways  Regulation  Act  of  187S  (36  &  37 
Vict.  c.  48),  the  jurisdiction  that  had  thus 
been  given  to  the  courts  was  transferred  to 
the  Railway  Oommissloners,  but  no  addi* 
tlonal  authority  was  conferred  upon  them 
than  that  bestowed  by  the  earlier  statute. 

Upon  complaint  of  the  town  council  of 
Hastings  of  a  violation  of  the  provisions  of 
sucb  act  by  the  South  Bastem  Railway 
Company,  an  order  was  sought  from  the 
Railway  Commissioners  to  enlarge  the  rail- 
road stations  at  Hastings  and  Bt  Leonards, 
and  to  make  other  changes  therein.  The 
railway  company  invoking  the  conunon-law 
jurisdiction  of  restraining  an  inferior  tribu- 
nal from  exceeding  Its  powers,  applied  for  a 
writ  of  prohibition,  inhibiting  tbe  Railway 
Commissioners  and  the  town  council  from 
further  proceeding  In  tbe  matter.  A  de- 
murrer to  the  declaration  put  in  Issue  the 
sufficiency  of  the  enactments  to  authorize 
the  order  which  was  radeavored  to  be  se- 
cnred.  In  deciding  that  case,  Lord  Chief 
Jostice  Cockbum  speaking  for  the  majority 
of  the  court,  in  answer  to  the  legal  princl- 
[AeB  asserted  by  counsel  for  the  Railway 
Commissioners  and  tbe  town  council,  says: 
"Indeed  the  Solicitor  General,  in  arguing 
tot  tbe  defendants  even  went  so  far  as  to 
maintain  that  If  a  company  laying  down  a 
railway  with  a  slna^  line  of  rails,  bad 


taken  power  to  raise  money  and  lay  down  a 
second  line,  and  tbe  traffic  was  sufficient  to 
call  for  it,  the  commlsBloners  would  have 
authority  to  order  the  company  against 
their  win  to  raise  tbe  money  and  lay  dowu 
such  second  line  of  rails.  Nay,  If  the  ar- 
gument Is  to  be  carried  logically  into  all  Its 
ulterior  consequences,  I  can  see  no  reason 
why,  If  It  Is  to  prevail,  It  will  not  be  com- 
petent to  tbe  commissioners  in  the  Interest 
of  the  traffic  to  reduce  tbe  tolln  on  a  rail- 
way to  their  minimum,  and  thus  to  take 
this  moat  important  part  of  their  business 
out  of  the  bands  of  a  company."  The  po- 
licy of  tbe  conclusion  thus  reached  is  very 
much  Impaired  by  the  dissenting  opinion  of 
Justice  Lush,  who,  referring  to  the  statute 
to  be  construed,  propounded  the  following 
question:  "The  particular  phrase  which  cre- 
ates the  difficult?  is  large  enough  to  admit 
of  a  wider  or  a  narrower  meaning,  and  a 
preliminary  question  arises,  namely,  What 
is  tbe  rule  of  construction  to  be  applied  to 
it?  Is  the  act  a  remedial  or  a  penal  act? 
and,  if  remedial,  on  whose  behalf?"  The 
inquiry  is  answered  as  follows:  "This  Is  the 
question  at  issue,  'and  I  am  of  opinion  that 
there  are  provisions  of  the  act  which  re- 
quire tbe  larger  meaning  to  be  put  on  tbe 
word  'facilities*  in  this  section,  and  conse- 
quently that  tbe  view  which  the  commission- 
ers take  of  the  meaning  of  the  act  Is  the 
right  one."  We  believe  this  dissenting  opin- 
ion presents  the  better  reason,  which  de- 
duction should  control  the  interpretations  of 
tbe  provisions  of  the  act  creating  the  Rail- 
road Commlsslcoi  of  Oregon. 

[I,  7]  At  common  law  it  was  not  incum- 
bent upon  a  common  carrier  to  provide  de- 
pots for  the  accommodation  of  arriving  or 
departing  passengers,  or  to  supply  ware- 
bouses  for  storing  freight  received  for  trans- 
portation or  to  be  delivered  to  a  consignee. 
26  A.  &  E.  Ency.  (2d  Ed.)  497;  Nashville. 
Chattanooga  ft  St.  Louis  Ry.  Co.  v.  State. 
187  Ala.  439.  443,  84  South.  401;  People 
V.  New  York,  Lake  Brie  &  Western  Ry.  Co., 
104  N.  Y.  68,  9  N.  E.  826,  58  Am.  Rep.  4Si, 
486.  Such  duty  may  be  Imposed,  however, 
by  statute,  and  a  legislative  assembly  by  a 
proper  enactment  can  compel  a  railroad 
company  to  erect  and  maintain  reasonably 
suitable  structures  for  the  benefit  or  con- 
venience of  tbe  public.  Beale  &  Wyman, 
Railroad  Rate  Regulation.  8  224  ;  2  Elliott, 
Railroads  (2d  Ed.)  S  762;  Commonwealth  v. 
Eastern  Ry.  Co.,  103  Mass.  264,  4  Am.  Rep. 
555;  Railroad  Commission  v.  Portland  & 
Oxford  Central  Ry.  Co.,  63  Me.  269.  18  Am. 
Kep.  208.  The  duty  of  erecting  suftiible 
depots  having  been  imposed  upon  railroad 
companies  by  an  act  of  tbe  L^tslntnre,  tbe 
power  to  determine  when  the  enactment 
shall  be  enforced  at  a  given  place  may  law- 
fully be  delegated  to  a  railroad  commission. 
Minneapolis  &  St  Louis  R.  Co.  v.  Minnesota. 
193  U.  8.  68,  24  Sup.  CL  896,  48  L.  Bd. 
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«14.  In  State  ex  t.  AUantlc  Coast  Line 
U.  Co^  51  Ilia.  678,  692,  40  South.  876.  880^ 
it  was  ruled  that  a  raUrqad  fiommladtm 
could  exetdae  audi  powers  as  were  ex- 
pressly or  ImjiUedly  granted;  the  court  say- 
ing: ^Tba  Railroad  OommlsstoneCT  of  Fltal- 
da  are  statutory  officers,  whose  powos  are 
those,  and  only  those,  which  are  conferred 
upon  them  e]q>re8aly  at  Impliedly  by  Uie 
statutes  of  the  stata"  In  Railroad  Com- 
missioners T.  Oregon  R.  &  Navigation  Co.,  17 
Or.  66,  76,  19  Pac.  702.  706  (2  U  B.  A.  196), 
Id  construing  an  act  creating  a  board  of 
railroad  conunlssloners,  it  was  ruled  that 
no  authority  was  thereby  conferred  to  re- 
quire a  railroad  ennpany  to  refund  to  a 
shipper  a  sum  of  money  alleged  to  lUTe 
been  exacted  In  «ccesB  of  a  reaaonable 
charge  for  ahlimient  In  deciding  that  case, 
Ur.  Chief  Justice  Thayer  said:  "The  Juris- 
diction of  such  commission  is  not  glrai  by 
implication.  Commissloua  of  that  diaracter 
are  mere  creatures  of  statute,  and  posaees 
no  power  except  what  the  statute  expressly 
confers  upon  them."  In  State  t.  Rogers,  22 
Or.  348,  357,  80  PaC.  74,  76.  Mr.  Justice 
Bean,  referring  to  the  «ia%tnient  constened 
in  the  preceding  case,  observes:  **This  law 
provided  for  two  comminrioners  to  be  ap> 
pointed  by  the  Oovemw,  who  should  have 
only  supervisory  powers  over  railway  and 
with  no  authority  to  in  any  manner  r^- 
nlate  or  fix  freights  or  fares  for  carrying 
either  freight  or  passengers." 

[I,  •!  Examining  the  act  creating  the  pres- 
ent Railroad  Commission  of  Oregm  in  con- 
formity with  the  rule  thus  eMabllshed,  that 
tlie  power  conferred  by  the  Legislative  As- 
sembly mnat  be  express,  and  that  no  au- 
thority will  be  implied,  and  without  deter- 
mining whether  or  not  such  prerogative  can 
be  reasonably  included,  In  tlie  absence  of 
spedflc  language  to  that  effect,,  the  statute 
in  question  will  be  reviewed.  It  will 
be  kept  in  mind  that  section  12  of  the  act 
requires  every  railroad,  which  is  a  common 
carrier  of  this  state,  to  furnish  reasonably 
adequate  service,  equipment,  and  facilities. 
Section  28  declares  tlmt,  upon  complaint  of 
any  person  tliat  any  servloe  affecting  the 
transportation  of  persMis  ot  property  Is  In- 
adequate, notice  thereof  must  be  ^vm  to 
the  company  complained  of,  which  nmy  file 
an  answer  to  tlie  charges,  whereupon  a 
hearing  is  ordered ;  and  if  upon  such  inves- 
tigation It  Shall  be  found  that  the  service 
is  inadequate  the  commission  la  empowered 
to  make  such  order  respecting  the  service 
as  it  shall  have  determined  to  be  reasonably 
and  which  mandatory  direction  shall  be  ob- 
served in  the  future.  It  will  be  noted  that 
the  statute  express  granta  to  the  eonunis- 
slon  iwwer  to  regulate  the  mattM  when,  up- 
on complaint  thereof,  it  is  found  that  the 
teevUsa  is  fnadeqnate.  The  erection  and 
maintenance  of  reasonably  adequate  build- 
ings at  regular  stations  on  the  line  of  rail- 


way necessarily  facilitates  the  dispatch  of 
business,  and  it  is  a  duty  whidi  the  ouct- 
ment  Imposes  on  evory  railroad  company 
for  the  convenience  of  paas^gers  and  the 
accommodation  ot  fireli^t.  We  conemde^ 
therefore^  that  the  Railroad  Gommlasloii  of 
Oregon  pooBossod  plenary  power  to  order  the 
nectlon  of  the  building  described. 

[II]  The  otmstmctlon  of  a  suitable  depot 
at  a  stati<m  would  be  of  little  value  to  pas- 
sengera  and  shippers,  unless  the  carrier  kept 
at  such  place,  for  a  reascmable  time  before 
and  after  the  arrival  and  d^rture  of 
trains,  an  agent  with  wlunn  the  public  could 
transact  business  ninOng  to  railroad  txattie. 
The  duty  to  maintain  a  r^nmentatlTe  at 
ttie  DiacB  and  times  indicated  is  a  service 
whidi  a  railroad  company  owes,  and  the  pw^ 
f  ormance  of  which  may  be  compelled.  We 
believe  that  the  word  "service,'*  as  used  in 
the  railroad  commlaalfm  $et,  Is  expenatve 
enough  in  Its  application  to  Include  the  en- 
gagement by  the  common  carrier  of  a  station 
agent,  the  onployment  of  whom  may  be  aor 
forced  by  order  of  the  commissioners.  The 
court,  in  our  opinion,  bad  jurisdiction  of 
the  snhject  of  the  action,  and  no  error  was 
committed  in  overruling  the  d«nnrrer. 

{Ill  It  is  maintained  that  an  oror  was 
committed  in  permitttaig  testimony  to  be 
received,  over  objection  and  excqittan,  tend- 
ing to  show  that  at  Lyons  the  d^endast  had 
not  employed  any  pwson  with  whom  shliK 
pers  could  n^tlato  for  the  transportation 
of  f  reUtht  by  ralL  It  Is  also  contuded  that, 
aa  an  exo^ti<m  was  taken  to  the  following 
part  of  the  charge,  the  court  erred  in  glMag 
it,  to  wit:  "If  yon  find  from  the  evidence 
that  the  defendant  failed  to  provide  and 
maintain  at  its  station  at  Lyons,  In  Linn 
county,  Oregon,  a  caretaker  or  agoit  vrlth 
whom  any  person  desiring  to  tranaact  biisir 
nesB  with  the  defuidant  relating  to  ordearlng 
cars,  or  the  recdpt  or  the  d^very  of  ftr^ht 
at  said  station,  since  the  date  upon  which 
the  order  of  the  Railroad  Gommlsrion  of 
Oregcm,  described  In  tlie  comidalnt  and  ad. 
mltted  in  evidence,  went  Into  effect,  and  vsri- 
or  to  the  commencement  of  this  suit,  then 
your  verdict  should  be  for  the  plaintiff." 
The  testimony  so  objected  to  and  the  in- 
Htrnctlon  based  thereon  were  within  the  Is- 
sues respecting  the  alleged  failure  and  neg- 
lect of  the  defoidant  to  comiOy  with  tibe 
terms  of  the  ord«r  of  the  eommlsslonera, 
and  no  errors  were  committed  as  alleged. 
It  was  admitted  at  the  trial  in  this  court 
that  at  Lyons  the  defendant  employed  an 
agent,  who  sold  railroad  th^ets,  but  tliat 
he  did  not  snperrlae  the  shipping  or  receipt 
of  freight 

Bdleving  that  the  Railroad  OomroHston 
was  «npowered  to  direct  the  oiqloyment  of 
a  caretaker  at  that  placy  with  whtna  the 
public  might  transact  buslnees  relating  to 
the  transportation  of  passengers  and  frel^ 
and  that  the  def aidant  had  not  <vwnpllsd 
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witb  the  terms  of  the  order,  nor  erected  the 
depot  buUdlag  commanded,  the  Judgment 
should  be  afllrmedt  mod  it  Is  ao  ordered. 

BURNSTT,  baTluK  beard  this  Cause  In 
tbe  lower  court,  took  no  part  at  the  trial  or 
In  the  consideration  hereof. 


.  GANNON  T.  mumn. 

(Supreme  Court  of  Oregon.   Oct  8,  1911.) 

OANCEIXATXOir  Of  IHSTBUICEHIS  ^  47*)— BV- 

JDEXCE. 

Evidence,  la  an  action  to  rescind  a  con- 
tract for  the  purchase  of  a  half  interest  In  a 
lease  and  furniture  of  a  lodirlnff  house,  on  tbe 
STonnd  ot  frandulent  reprosentanons  of  the  sell- 
er, with  cross-complaint  sedElng  a  foreclosure  of 
the  sellet^a  equitable  lien  on  the  furniture,  Held 
sufficient  to  sustain  a  foreclosure  decree. 

[Ed.  Note.— For  o'ther  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  fi  47.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Gleland,  Judge. 

Action  by  M.  P.  Cannon  against  Alice  S. 
Mllner.  Judgment  for  d^endant,  and  plain- 
tiff appeals.  Affirmed. 

Th]B  Is  a  suit  to  rescind  a  contract,  the 
execution  of  whl^  is  alleged  to  have  been 
Induced  by  firaud ;  to  enjoin  the  prosecution 
of  any  action  based  on  the  terms  of  the 
agreement;  to  direct  a  reimbn»ement  of 
the  money  paid  on  account  thereof;  and  to 
recover  damages.  Tbe  facts  are  that  on 
September  27,  1900,  the  plaintiff.  M.  P.  Can- 
non, entered  into  a  contract  with  the  de- 
fendant, Alice  B.  Mllner,  who  then  kept  a 
lodging  house  In  Portland,  stipulating  that 
In  consideration  of  the  payment  of*  $3,000, 
of  which  sum  $1,300  was  received,  she  would 
sell  and  transfer  to  him  an  undivided  half 
of  all  the  furniture,  etc.,  In  the  boose,  at- 
taching an  inventory  thereof  to  the  writing, 
and  also  to  assign  to  him  an  undivided  half 
Interest  In  a  lease  of  the  premises.  The 
remainder  of  the  purchase  price  was  to  be 
paid  In  Installments  of  $100  each,  commenc- 
ing October  1,  1909,  and  maturing  monthly 
thereafter,  and  upon  payment  of  the  entire 
sum  tbe  defendant  would  perform  her  part 
of  the  agreement,  but  prior  to  the  discharge 
of  the  debt  she  was  to  retain  the  title  and 
estate  as  security  for  such  payment  The 
parties  were  jointly  to  conduct  the  business 
In  which  tbe  defendant  had  been  engaged, 
each  contributing  one-half  of  tbe  expenses 
incident  thereto  and  receiving  monthly  an 
equal  share  of  the  net  profits,  and  faithfully 
to  labor  to  promote  tbe  enterprise,  but  nei- 
ther was  to  receive  any  compensation  there- 
for, except  such  avails.  The  contract  con- 
tained a  clause  as  follows:  "Cannon  hereby 
agrees  to  furnish  a  surety  company  trand 
In  tbe  sum  of  two  thousand  dollars  ($2,000.- 
00)  for  tbe  payment  by  him  of  bis  portion 
of  the  rent  of  tbe  said  premises,  or  to  fur- 


nish other  satisfactory  security  therefor, 
and  this  agreement  shall  not  be  ^ectlve  un- 
til such  security  has  been  provided."  Pur- 
suant to  the  contract,  plaintiff,  on  October 
1,  1009,  paid  $100,  the  first  Installment  of 
tbe  remainder  of  the  purchase  price,  and  at 
the  same  time  also  advanced  $225  on  account 
of  rent  of  the  building  for  that  month. 
The  money  received  from  the  business  for 
October,  1009,  was  $060.11,  from  which  was 
paid  $774.20  as  the  expenses  of  conducting 
the  house,  leaving  $191.01,  to  one-balf  of 
which,-  or  $95.^,  plaintiff  was  entitled. 

This  suit  was  thereafter  instituted,  the 
plaintiff  alleging  In  effect  that  tbe  defend- 
ant, for  the  purpose  of  Inducing  him  to  enter 
Into  tbe  agreement,  falsely  and  fraudulent- 
ly represented  to  him  that  she  bad  an  ab- 
solute right  to  transfer  an  undivided  half 
interest  in  and  to  the  leasehold  estate  in  tbe 
premises  of  which  she  was  the  sole  owner; 
that  she  was  lawfully  empowered  to  assign 
her  interest  or  to  sublet  tbe  same  or  any 
part  thereof;  that  for  the  purpose  of  fur- 
ther persuading  plaintiff  to  accede  to  the 
terms  of  the  contract  tbe  defendant  falsely 
and  fraudulently  represented  to  him  that 
tbe  monthly  gross  receipts  from  the  building;, 
for  some  time  prior,  bad  been  above  $000, 
while  the  net  Income  was  $400;  that,  relying 
upon  such  representations  and  having  no 
means  of  ascertaining  their  falsity,  plaintiff 
became  a  party  to  the  contract.  In  comply- 
ing with  the  terms  of  which  he  paid  out 
$1,625,  as  hereinbefore  stated,  and  also  the 
sum  of  $300  for  additional  furniture  for  the 
building ;  that  defendant  had  no  right  to  as- 
sign the  lease  without  first  obtaining  the 
written  consent  of  the  lessors,  which  she 
never  secured,  nor  was  she  the  sole  owner  of 
the  lease ;  that  the  net  earnings  of  the  busi- 
ness were  not  as  she  represented,  and  did 
not  exceed  $200  a  month,  as  she  well  knew ; 
that  plaintiff,  relying  on  such  reprraenta- 
tlons,  performed  labor  and  services  at  the 
building  to  the  value  of  $700,  and  was  oth- 
erwise damaged  in  the  sum  of  $2,000;  that 
unless  restrained  defendant  will  commence 
actions  to  recover  the  monthly  Installments 
of  $100  each  as  they  severally  mature;  and 
that  plaintiff  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law.  Tbe  answer  denies 
the  material  averments  of  the  complaint, 
and  by  way  of  cross-blU  alleges  that  at  all 
the  times  stated  therein  tbe  defendant  was 
tbe  sole  owner  of  all  the  furniture  mention- 
ed and  tbe  beneficial  owner  and  holder  of 
the  lease,  and  at  all  times  bad  been  and 
then  was  able,  ready,  and  willing  to  keep  her 
part  of  the  contract  upon  performance  of  tbe 
other  part  by  plaintiff;  that  he  has  never 
furnished  any  bond  as  required ;  and  that 
defendant  has  fully  complied  with  all  the 
terms  of  the  agreement  assumed  by  her. 
The  equitable  Hen  on  tbe  personal  property 
is  then  set  forth,  and  a  strict  foredosure 


*Fer  otbtf  easM  set  same  topic  ana  Mctlou  NUMBER  la  Dw.  Dig.  *  Am.  IHg.  Ktr  No.  Berioi  ft  Rop'r  I&dww 
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thereof  soaght  The  r^ly  having  put  In  i 
Issue  the  auctions  of  new  matter  Id  the  j 
answer,  the  cause  was  tried,  resulting  In  a  { 
decree  as  prayed  for  In  the  answer,  and ! 
plaintiff  appeals.  1 

Harry  Yanckwlch  and  R.  Slelpht,  for  ap-  j 
pellant  Flegel  &  Reynolds  and  John  F.  Lo- 
gan, for  respondent 

MOORED  J.  (after  stating  the  facts  as 
above).  The  lease  under  which  the  defend- 
ant retained  possession  of  the  bulldtug  was 
executed  by  Leo  Friede  and  N.  D.  Simon, 
the  owners  of  the  premises  to  T.  J.  Mllner 
and  his  wife,  the  defmdant  herein,  whereby 
the  lessees  were  to  retain  the  property  for 
a  term  of  four  years  from  December  1,  IdOG, 
upon  payment  on  the  Ist  of  each  month  of 
f350  for  the  first  and  second  years,  and  f 400 
a  month  for  the  third  and  fourth  years.  An 
option  was  granted  to  continue  the  term  for 
another  year  at  ^150  a  month.  The  demise 
stipulated  that  the  lease  should  not  be  as- 
signed, and  the  leasees  covenanted  to  ex- 
ecute a  mortgage  upon  certain  real  property 
which  they  owned  In  Multnomah  county  as 
security  for  the  payment  of  the  rent  re- 
served. 

In  the  contract  executed  by  plaintiff,  it 
is  stated  that  the  lease  of  the  premises  was 
then  owned  by  the  def^dant  The  attorney 
who  prepared  the  contract  for  execution 
testified  that  without  being  informed  in  rela- 
tion to  the  matter,  and  suppoalng  that  Mrs. 
Mllner  was  Uie  sole  leasee  of  the  praises, 
he  made  a  written  statement  to  that  ^ect 
In  the  agreement  This  declaration  was  not 
Intmtlonally  false,  and  plaintiff  did  not  sus- 
tahi  any  damage  by  reason  thereof,  for  the 
testimony  shows  that,  though  the  lease  pro- 
hibited an  assignment  of  any  interest  there- 
in, the  lessors  were  at  all  time  ready  and 
willing  to  consent  to  a  transfer  to  him  of  ' 
the  defendant's  estate,  or  any  part  thereof,  | 
when  he  furnished  a  satisfactory  uudertak- 1 
iiig,  as  agreed  upon,  that  he  would  pay  the  ' 
rent  as  it  matured,  which  bond  be  never  ' 
obtained.  j 

The  plaintiff  testified  that  Mrs.  Mllner  rep- 
resented to  him,  when  he  was  negotiating 
with  her  for  an  Interest  in  the  property, 
that  the  net  proceeds  of  the  busluess  was 
.1:300  or  $400  a  month.  When  the  first 
monthly  statement  rendered  showed  that  | 
the  remainder,  after  paying  all  disburse- ' 
uients,  was  only  $191.91,  Mrs.  Mllner  denied 
thnt  Bhe  made  such  representations,  saying 
tbnt  she  informed  plaintiff  that  no  books  | 
had  been  kept,  wherein  were  DOte<l  the  re- 
celpts  or  payments,  but  that  all  disburse- 
ments were  evidenced  by  checks  drnn-n  on 
a  bunk,  the  stubs  of  which  were  retained ; 
that  In  order  to  disclose  the  expenses  of  the 
business  she  shon-ed  these  stubs  to  him,  and 
be  examined  them  for  several  hours. 

Mrs.  Isabell  Kragner  and  her  sister,  Chrls- 
sie  Brown,  severally  testified  that  Mrs.  Mll- 


ner repres^ted  to  her  that  the  net  income 
from  the  lodging  house  was  $300  a  month. 
If  the  testimony  of  these  witnesses  could 
be  considered  as  corroborative  of  plaintiff's 
sworn  declarations,  their  affirmations  are 
rendered  valueless  by  evidence  of  the  plain- 
tiff's Influence  over  tbem,  and  by  their  ap- 
parent interest  in  bis  affairs.  Without  fur- 
ther commenting  upon  their  testimony  or 
adverting  to  the  motives  that  seemed  to 
prompt  It,  we  are  satisfied  that  in  this  case 
their  evidence  Is  unworthy  of  belief. 

When  plaintiff,  as  a  witness,  was  cross-ex- 
amined, the  foundation  for  Impeaching  tes- 
timony was  properly  laid,  and  he  thereupon 
denied  that  he  made  the  statements  Imputed 
to  him.  To  contradict  bis  testimony  In  this 
partlctilar,  A.  F.  Flegel,  who  prepared  the 
contract  In  question,  testified  that  while  the 
parties  were  negotiating  l£be  plaintiff  called 
upon  him,  saying:  "I  talked  with  Mr.  Can- 
non about  the  details  of  the  agreement,  and 
I  got  practically  all  of  the  Information  from 
him  from  which  the  agreement  was  drawn. 
I  remember  very  particularly  about  talking 
to  him  about  the  profits  that  could  he  made 
from  running  the  bouse,  and  Mr.  Cannon 
said  that  Mrs.  Mllner  was  not  making  any- 
thing out  of  the  place;  that  sbe  was  not 
running  it  right,  and  didn't  know  how  to 
run  it ;  and  he  would  make  a  good  thing  out 
of  It  he  was  satisSed,  and  It  was  good  prop- 
erty." It  will  be  seen  that  Flegel's  sworn 
declarations  do  not  fix  the  sum  of  money 
which  Cannon  regarded  as  a  sufficient 
monthly  Income  to  be  derived  from  a  care- 
ful management  of  the  business.  The  plain- 
tiff may  have  thought  that  $300  a  month 
was^not  adequate.  Though  such  conclusion 
la  possible,  we  believe  a  general  view  of 
the  whole  testimony  of  the  plaintiff  and  his 
witnesses  does  not  carry  that  degree  of  con- 
viction that  the  tet^tlmony  of  t.he  defend- 
ant and  her  witnesses  affords. 

It  appears  that  Cannon  paid  $25  more 
than  his  share  of  the  rent  due  for  October, 
ItWO.  Some  controversy  exists  as  to  wheth- 
er or  not  such  excess  was  given  In  lien  of 
furnishing  the  bond  required.  However  this 
may  be,  It  Is  unimportant,  for  the  payment 
having  been  made  after  the  contract  was  ex- 
ecuted cannot  Invalidate  the  original  agree- 
ment. That  payment  was  a  proper  matter 
to  be  considered,  and  the  trial  court  decreed 
a  credit  therefor  in  case  the  plaintiff  paid 
the  remainder  of  the  purchase  price,  his 
shnre  of  the  rent  and  of  the  expenses,  with- 
in the  time  limited. 

We  conclude  the  decree  was  correct;  but 
sinie  Its  enforcement  has  been  delayed  by 
the  appeal,  the  plaintiff  will  be  allowed  30 
(lays  after  the  decree  herein  becomes  final 
to  comply  with  the  terms  Inii^osed,  and  if 
he  tenders  Into  court  the  remainder  of  the 
purchase  price  and  Interest  one-half  of  the 
monthly  rent  and  Interest  thereon,  and  also 
the  compensation  of  a  person  who  -touW 
have  performed  the  service  be  could  hare 
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rendered,  and  wu  required  to  rnmlflh,  lie 
will  be  entitled  to  an  aoconntlng  aa  a  part- 
ner In  the  tnulneflB,  and  become  the  owner 
of  an  undivided  balf  of  the  perBon^  prop- 
erty InTolred.  Including  an  aaslgnmait  of  an 
Interest  in  tbe  leaae.  In  case  be  does  not 
make  audi  trader  wltbln  tbe  time  preecrlb- 
ed,  tbe  defendant's  equitable  lien  upon  such 
properly  will  be  atrlctly  foreclosed,  and 
plaintiff  wlU  be  barred  of  all  right,  title,  or 
Interest  ther^  or  thereto. 

It  follows  that  the  decree  sbonld  be  af- 
firmed, and  it  la  so  ordered. 


TAITFB      OREGON  R  ft  NAT.  00. 
(Soprente  Court  of  Oregon.    Oct  8.  1911.) 

1.  Railkoads  (I  481*)— PiBBB— Adhissioh  of 

E)TIDER0B-7lU0WINQ  SpABKS. 

Id  an  action  aKainst  a  railroad  company 
for  damages  fire  claimed  to  have  l>een  set  out 
b7  defNidant's  en^ne,  evidenca  was  admisafble 
oE  the  scattering  of  sparks  eenerally  hj  other  of 
defendant's  loeomotlTes  to  show  the  general 
care  exerclwd  hj  It  Id  egnipplng  its  loeomo- 
tivea ;  it  being  easy  for  It  to  show  if  a  particular 
engine  differed  fr<MD  the  usual  type,  if  that 
were  so. 

TEd.  Note.— B'or  other  cases,  see  Railroads, 
CenL  Dig.  H  1717-1T2&;  DsTbig.  1  481.*] 

2.  RAILBOADB    (I  484*)— FiBSB— JURT  QrE8- 

TioN— Inspection  or  LocoHonvE. 

Whether  the  spark-arreetlng  apparatus  ani\ 
tho  locomotlTe  causing  the  fire  were  in  good 
condition  at  that  time  held  a  Jury  questicHi.  in 
aa  action  against  a  railroad  company  for  dam- 
afies  from  tbe  fire. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
X>ec.  Dig.  I  484.*] 

8.  Evidence  ($  6M*)— vniOHT  —  UMooimA- 

DicTBD  Evidence. 

A  Jury  is  not  aeceasarlly  bound  to  accept 
as  conclusive  tbe  statement  of  a  witness  tliat 
an  eneine  was  in  good  order  or  carefully  and 
skillfolly  vpentei,  even  though  there  Is  no  di- 
rect evidence  Cimtradicting  the  statement. 

[Ed.  Note.— For  other  csseiL  aee  Evidence, 
Cent.  Dig.  I  2431;  Dec.  Dig.  |S94.*] 

4.  Railroads   (|  480*)  —  Fires  —  Actions — 
BuHDEW  of  pBoor— Neoliqence. 

Where  a  i»rima  facie  case  of  negligence  in 
starting  a  rl^t  of  way  fire  is  made  out  against 
a  railroad  company,  it  must  rebut  the  presump- 
tion of  neE^igenee  In  nsing  Its  locomotives,  in 
addition  to  showing  that  they  were  in  good  con- 
dition. 

[Bid.  Note.— Fw  other  case^  see  Railroads, 
Cent.  Dig.  H  17<»-17ie;  Dec.  Dig.  i  480.*] 

Appeal  from  Circuit  Court,  Wasoo  Connty; 
W.  L.  Bradshaw,  Judge. 

Actlou  by  I,  H.  TafTe  against  the  Or^n 
Railroad  &  Navigation  Cominny.  From  a 
Judgment  for  plaintiff  defendant  appeals. 
Affirmed. 

Thla  Is  an  action  for  damages  on  account 
of  the  alleged  destnicdon  of  plaintiff's  can- 
Der7  and  cold  storage  warehouse  by  flre,  oc> 
casloned  by  sparks  emitted  from  defendant's 
locomotive;  At  the  eloae  of  plaintiffs  testl- 
moi^,  defendant  moved  for  a  nonsuit  on  tbe 
ground  that  no  evidence  had  been  submitted 


BufflclMit  to  Justify  A  verdict  for  plaintiff, 
which  motion  was  ovorruled.  After  tbe  oon- 
dnakm  of  the  testimony,  defendant  moved 
for  ft  directed  verdict,  which  motion  was  alao 
denied.  Plaintiff  had  a  verdict  for  ^000. 
and  defendant  appeala.  Other  facts  appear 
in  the  opinion. 

A.  0.  Spencer  (W.  W.  Cotton  and  W.  A. 

Robblne,  on  the  brief),  for  appellant.  A.  }S. 

Bennett  (Bennett  &  Sionott,  on  the  brief), 
for  respondmt. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  It  la  dlfllcult  to  discuss  the  matters 
indnded  In  the  refusal  of  the  court  to  grant 
a  nonsuit  or  the  motion  for  a  directed  ver^ 
diet  without  discussing  and  comparing  the 
testimony  generally,  and  thla  course  would 
Involve  incnmb«ring  tbe  reports  with  a  long 
detail  of  facta  which  would  be  entirely  use- 
leFB  hereafter  to  the  courts,  the  public,  or 
the  persons  concerned.  We  will  therefore 
state  telefly  the  conclusions  we  have  drawn 
from  the  testimony  and  apply  tbe  law  to 
these  findings. 

The  fire  was  discovered  near  the  south- 
east comer  of  the  cannery,  between  the 
hours  of  half  past  1  and  2  o'clock  In  the 
afternoon  of  Septraiber  10,  1908.  When  first 
discovered.  It  was  a  small  smoking  spot,  oc- 
cupying only  a  few  inchee,  but  rapidly 
spread,  destroying  the  cannery  and  other 
buildings  northwesterly  from  tbe  cannerj'. 
At  a  time  variously  estimated  at  from  10 
minutes  to  a  half  hour,  and  probably  about 
15  minutes  before  the  discovery  of  the  fire, 
one  of  defendant's  west-bound  trains,  drawn 
by  a  locomotive,  burning  coal,  stopped  at  the 
platform,  about  150  to  200  feet  from  where 
the  fire  originated;  the  mglne  being  ap- 
proximately in  a  southensterly  direction 
from  the  spot  where  the  flre  was  discovered. 
About  the  time  this  train  left,  a  locomotive, 
burning  wood,  of  the  Portage  Railway,  op- 
erated by  the  state  of  Oregon,  and  having 
attached  to  It  two  loaded  cars,  ran  In  on 
a  track  between  defendant's  track  and  the 
cannery,  stopped  at  a  distance  of  from  75 
to  100  feet  southeast  from  the  place  where 
the  flre  originated,  switched  to  another 
track,  and  departed.  Tbe  weather  was  ex- 
ceedingly dry,  the  wind  high,  and  there  was 
no  cause  suggested  for  the  fire,  except  that 
it  started  from  the  sparks  from  one  or  the 
other  of  these  locomotlvea  From  the  testi- 
mony we  have  no  doubt  that  It  did  so 
orlfTinate,  and  the  principal  contention  of  tbe 
defendant  upon  the  trial  seems  to  have  been 
that  the  drenmstances  tended  largely  to  In- 
dicate that  tbe  fire  started  from  sparks  from 
the  locomotive  of  the  Portage  road.  Instead 
of  from  Its  own. 

Under  these  circumstances,  the  direction 
of  the  wind,  the  condition  and  equipment  of 
the  locomotives,  and  the  comparative  lia- 
bility of  coal-bumlng  and  wood-burning  lo- 
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GomotlTW  to  onlt  sparks  became  flie  prta- 
clpal  subjects  to  whicb  tbe  testtmony  was 
directed.  On  bebalf  of  plaintiff,  witnesses 
were  Introduced,  wbo  testified  substantlallr 
that  the  wind  blew  directly  from  where  de- 
fendant's locomotive  stood  toward  the  build- 
ings where  the  fire  originated,  and  this  tes- 
timony was  somewhat  straigthened  by  the 
circumstance  that  tbe  bnlldlugs  to  the  north- 
weBt  of  tbe  cannery  building  were  burned, 
while  those  to  the  west  and  southwest  were 
not  destroyed.  There  Is  also  testimony  tend- 
ing to  show  that  sparks  emitted  from  burn- 
ing coal  would  retain  their  vitality  longer 
than  sparks  from  wood;  that  defendant's 
train  was  somewhat  difficult  to  start;  that 
the  wheels  spun  around  on  the  track;  and 
that  a  hard  start  of  this  character  would 
require  a  greater  exhaust,  and  probably  tend 
to  mit  more  sparks  than  If  the  start  were 
easy.  Dtfendant^  witnesses  claimed  that 
the  wind  was  practically  firom  tbe  east,  and 
that  the  spark  arrester  of  the  Portage  Rail- 
way locomotive  was  In  bad  r^Ir  lind  un- 
suitable for  tbe  purpose;  and  It  was  con- 
tended that,  considering  tbe  closer  proximi- 
ty of  this  engine  to  the  place  where  the 
fire  originated.  It  was  more  probable  that  It 
was  tbe  efficient  cause,  or  at  least  that  the 
testimony  left  the  matter  In  ancb  a  condi- 
tion that  the  orliBin  of  the  fire  was  a  mere 
mattOT  of  conjecture  and  speculation. 

Upon  a  careful  consideration  of  the  whole 
testimony,  we  do  not  coincide  wltb  defend- 
ant's contention.  We  are  of  the  opinion 
that  there  was  testimony  upon  which  a  rea- 
Bonable  man  might  well  hare  come  to  the 
conclusion  that  It  was  more  probable  that 
the  Ore  originated  from  sparks  from  defend- 
ant's locomotive  than  from  the  locomotive 
of  the  Portgage  Railway,  and  that  It  was 
much  more  probable  that  It  originated  In 
that  manner  than  from  any  other  CBiifte.  It 
is  true  that  the  testtmony  was  contradictory 
In  some  particulars,  but  every  court  In  this 
state  Is  required  to  Instruct  the  Jury  that  It 
"Is  the  Judce  of  the  credibility  of  the  wlt- 
nepses  and  the  value  and  effect  of  the  evi- 
dence." and  It  was  for  the  Jury  to  say  what 
port  of  t^p  evidence  produced  conviction  In 
their  minds. 

[11  Tt  Is  contended  that  tbe  court  erred 
in  permlttlns  evidence  of  the  throwing  of 
sparks  by  other  enplnes  of  defendant,  but 
the  admission  of  testimony  of  this  character 
has  been  sanctioned  by  other  decisions  of 
this  court,  and  the  law  upon  that  subject 
may  be  considered  as  settled  In  this  state. 
Koonte  V.  O.  R,  &  N.  Co..  20  Or.  .S.  23  Pac. 
820:  Hawley  v.  Sumpter  Ry.  Co.,  49  Or.  609, 
90  Pac.  1100.  12  L.  R.  A.  (N.  S.)  526.  It  Is 
often  difficult  for  a  plaintiff  to  show  which 
one  of  several  locomotives  caused  a  Are,  al- 
though It  may  be  certain  that  some  one  of 
them  did  so.  It  is  In  evidence  here  that 
other  locomotives  of  defendant,  passed  with- 
in a  short  time  before  the  flre^  and,  while 


plaintiff  may  have  fdt  that  It  was  most 
probable  that  the  one  gobig  west  was  tbe 
source  of  tbe  conflagration,  lie  could  not  be 
absolutely  certain  nntn  the  fiicts  were  de- 
veloped on  the  trIaL  Tbe  scattering  of 
sparks  generally  by  other  locomotives  was 
also  admissible  to  sbow  the  general  caie  ex- 
ercised by  defendant  in  tiie  management  and 
equipment  of  Ita  locomotiTea.  Plaintiff  ooold 
not  know  befordiand  the  pnticnlar  name^ 
number,  and  type  of  tbe  locomotive  used  on 
a  particular  train  on  a  particular  day.  Ball- 
ways  usually  have  some  uniformity  In  equip- 
ment and  management,  and  If  a  particular 
engine  differs  from  the  usual  type  it  la  eaqy 
to  point  this  out  by  twtlmony. 

[2,31  It  is  also  claimed  that,  even  admit- 
ting that  the  fire  was  kindled  by  spaito 
from  defendant's  locomotive,  the  testimony 
Introduced  by  defendant,  as  to  the  Inspec- 
tion and  good  condition  of  Its  locomotive  and 
e^rk -arresting  apparatus,  was  sufficient  to 
rebut  the  prima  facie  case  of  n^ligence  made 
by  plaintiff,  and  to  require  the  court  to  di- 
rect a  verdict.  Where  the  evidence  as  to 
inspection  and  good  condition  Is  not  conclu- 
sive, and  It  seldom  is,  tbe  Jury  Is  the  proper 
tribunal  to  Judge  of  Its  sufBcIency.  As  was 
said  In  Cbenoweth  v.  Southern  Pac.  Co.,  53 
Or.  Ill,  117,  99  Pac.  86,  88:  "A  Jury  is  not 
necessarily  bound  to  accept  as  conclusive  the 
statement  of  a  witness  that  an  engine  was 
in  good  order,  or  carefully  and  skillfully  op- 
erated, although  there  is  no  direct  evidence 
contradicting  the  statement"  This  Is  es- 
pecially tbe  case  when  tbe  statements  come 
exclusively  from  tbe  servants  of  tbe  defend- 
ant, and  where,  as  In  this  case,  tbe  netting 
of  the  stack  was  not  produced  for  tbe  In- 
spection of  tbe  Jury,  and  where  defendant's 
report,  from  September  10th  to  tbe  2lBt,  in- 
dicates that  the  locomotive  was  not  sent  out, 
or  If  sent  out  was  not  Inspected;  and  further 
shows  that  on  September  30th  a  secondband 
diamond  stack  with  new  netting  replaced 
tbe  one  in  use  on  September  lOtb. 

[41  It  is  not  enough  that  the  evidence  of- 
fered by  defendant  should  rehut  tbe  prima 
facie  case  made  against  it,  to  the  extent  of 
showing  that  the  appliances  were  in  good 
condition  and  suitable,  but  It  should  also 
rebut  the  presumption  of  want  of  care  In  the 
use  of  these;  and  defendant's  evidence  falls 
short  of  this,  or,  at  least,  a  reasonable  and 
fair  Juror, might  conclude  that  It  did  not 
come  up  to  the  required  standard  in  that  re- 
spect The  weather  was  very  dry  and  the 
wind  high,  and,  as  plaintiff's  witnesses  con- 
tend, was  blowing  directly  from  the  defend- 
ant's engine  toward  plaintiff's  buildings.  A 
Jury  might  well  conclude  that  under  such  dr^ 
cumstancea  it  was  the  duty  of  the  defwid- 
ant's  servants  to  observe  such  surronndlngs, 
and  to  use  greater  care  to  avoid  a  sudden 
and  rapid  exhaust  and  consequent  Increa^  of 
sparks,  than  would  be  necessary  nnder  dif- 
ferent drcumatances.   It  must  be  admitted 
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tliat  tbe  cue  Is  not  one  enttrtiy  free  fzom 
dUlciiltr;  bat  we  do  not  bdlere  tiiat  tbe 
court  committed  error  in  any  of  tlie  respects 
claimed  by  defoidant 
Tbe  Judgment  will  be  affirmed. 


0IT7  OF  PORTLAND  T.  INVESTMENT 
CO. 

(Sopreme  Court  of  Oregon.   Oct  S,  1911.) 

Appeal  and  Ebbob  (}  T81*)— Moor  Quxs- 

T10N8— Review. 

An  appeal  from  a  judgment  dismissing  an 
appeal  from  an  awwssment  for  Inyinfc  out  a 
fnty  street  will  be  dismissed,  where,  pending  the 
appeal,  the  city  has  repealed  the  ordinance  mak- 
ing tbe  assessment 

[Ed.  Kote.~For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f  8122;  Dec  Dig.  i  T81.*J 

Ai^ieal  from  Glrcnlt  Oonrt,  Moltnomali 
County;  C  U.  Oantmbeln,  Judge. 

Proceedii^  by  the  City  of  Portland  to  es- 
taUlsb  a  street  From  a  Judgment  of  the 
drcolt  court  dismissing  an  appeal  by  tbe  In- 
vestment Company  from  an  assessment  of 
benefits  and  damages,  It  appeals.  Dismissed. 

* 

Ralph  R.  Dunlway,  for  appellant  Frank 
8.  Grant  and  H.  M.  Tomllnson,  for  respond- 
eat. 

EAKIN,  C.  J.  By  ordlnnnce  No.  21,890  of 
Portland,  adopting  the  report  of  the  viewers 
In  the  matter  of  the  proposed  opening,  laying 
out  and  establishing  of  Simpson  street  be- 
tween the  east  line  of  West  Piedmont  and 
the  west  line  of  Commerdnl  streets,  an  as- 
sessment Is  made  of  the  benefits  and  damages 
set  forth  In  the  report  passed  August  24, 
and  approved  August  29,  1910.  Defendant, 
who  Is  the  owner  of  lots  affected  by  the  as- 
sessment, appealed  from  such  ordinance  to 
the  circuit  court  and  on  motion  of  plaintiff 
the  appeal  was  dismissed,  for  the  reason 
that  It  was  not  taken  within  the  time  provid- 
ed by  law,  from  which  order  of  dismissal  tbe 
defendant  appeals. 

The  transcript  was  filed  In  this  court  May 
17,  1911.  On  September  8,  1011.  the  plalnUff 
filed  a  motion,  supported  by  affidavits,  to 
dismiss  the  appeal,  for  tbe  reason  that  Ordi- 
nance No.  21,890  was  repealed  by  Ordinance 
Na  28,519.  passed  June  16.  1911.  and  all  as- 
sessments made  In  the  proceeding,  out  of 
which  the  matter  In  controtersy  In  tbe  ac- 
tion grew,  were  canceled,  and  there  is  now 
no  dispute  or  controversy  to  be  litigated  or 
determined.  Defendant  resists  the  motion, 
urging  that  the  question  whether  the  time 
for  appealing  is  20  days  from  tbe  passage  of 
the  ordinance  (August  24th)  or  tbe  date  of  its 
approval  by  tbe  mayor  (August  29th)  sboold 
be  determined,  being  the  point  Involved  on 
the  motion  to  dismiss  the  appeal  In  tbe  cir- 
cuit court 


The  object  of  tbe  appeal  to  fbe  drcnit 
court  was  to  determine  the  validity  of  the 
ordinance  and  assessmoita  made  thereby 
against  the  defendant's  property.  The  ordi- 
nance being  rqwaled,  tiiere  la  no  assessment 
sgalnst  plalntllTs  property  at  tills  timet  and 
there  is  nothing  to  be  litigated  In  the  cir- 
cuit court,  if  the  case  were  revecsed  and  re- 
manded. Tbe  rule  Is  general  that,  when  any 
event  occurs  pending  an  aj^ieal  wblcb  rai- 
ders It  Impossible  for  the  court  to  grant  tbe 
relief  songbt.  It  will  not  proceed  to  final 
Judgment,  bat  will  dismiss  tbe  appeal.  It 
will  not  give  opinions  <ni  mooted  questions 
or  mere  abstract  propositions  of  law,  follow- 
ing State  V.  Grand  Jury,  87  Or.  642,  62  Pac. 
206,  and  cases  there  dted;  also.  State  r. 
Fields.  53  Or.  463.  101  Paa  218. 

The  appeal  la  dismissed. 


AYER  V.  MOON. 
(Supreme  Court  Ot  Oregon.   Oct  S,  1911.) 

1.  Trial  ^  203*)— Issues  and  Theobiks  of 
Case. 

A  party  is  entitled  to  have  his  theory  of 
the  case  made  by  the  pleading  and  issues  pre- 
sented to  the  Jury  by  proper  instructioiui. 

f  Ed.  Note.— Fdr  otiier  cases,  see  .Trial,  Cent 
mg.  il  477-479;  Dec.  Dig.  i  203.*] 

2.  Appeal  and  Kubor  (|  ^*)— Qdertioks 

PKESF.NTED— LiMITATlUH  OF  BUX  OW  ESCBF- 
TIONS— I H6TRUCTJ  ONS. 

Error  is  not  presumed,  and  where  a  re- 
quested instruction  which  correctly  states  the 
law  is  refused,  the  party  complaining  must  show 
by  his  bill  of  exceptions  that  no  instruction  em- 
bodying it  was  given,  or  set  out  in  the  bill  of 
exceptions  all  the  instructions  given,  that  it 
may  appear  whether  tbe  refusal  to  give  the  in- 
struction was  error:  but  where  the  instructions 
are  oral,  and  the  bill  of  exceptions  states  tbe 
instructions  given  upon  the  matter  covered  by 
the  one  asked,  or  that  it  was  not  Included  In 
any  oral  ini^trtiction,  the  refusal  to  instroct 
may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3749-3754;  Dec.  Dig.  S 
928.*J 

Appeal  from  Circuit  Court  Tillamook 
County;   Wm.  Galloway,  Judge. 

Action  by  E.  R.  Ayer  against  Beth  F. 
Moon.  Judgment  for  plaintiff,  and  dtfwd- 
ant  appeals.  Affirmed. 

This  Is  an  action  to  recover  money.  The 
complaint  alleges  the  delivery  of  a  certain 
quantity  of  milk  to  defendant,  upon  the  ex- 
press agreement  that  be  would  manufactnre 
the  same  into  cheesy  sell  It  at  market  valuer 
and  pay  such  market  value  to  plaintiff  after 
it  was  sold;  that  thm  were  1.294.17  pounds 
of  cheese  manufactured  and  sold  at  14^ 
cents  per  pound,  viz..  (168.51,  no  part  of 
wblcb  price  has  been  imid  to  plaintiff.  Tbe 
answer  denies  the  agreement  as  set  forOi  In 
the  complaint  but  alleges  that  defendant 
agreed  to  manufacture  the  milk  Into  cheese 
and  to  sell  the  same  at  market  value,  and 
to  pay  plaintiff  therefor  when  the  money 
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BhoQld  be  collected;  and  that  defendant  was 
to  be  allowed  2  cents  per  pound  for  his 
services,  in  addition  to  the  ^pense  of  boxes 
and  freight;  that  750  pounds  of  cheese,  so 
manufactured,  were  sold  to  the  Or^on 
Cheese  Company,  tbe  price  of  which  has  not 
been  collected.  An  issue,  not  Involved  In 
this  appeal,  as  to  the  amount  of  money  paid 
by  defendant  on  the  contract,  is  also  raised 
by  the  answer.  Tbe  bill  of  exceptions  states 
that  plaintiff  gave  positive  evidence  tending 
to  prove  every  allegation  of  tbe  complaint 
and  that  defendant  likewise  gave  positive 
evidence  tending  to  prove  every  allegation 
of  the  answer.  Upon  the  trial  defendant  re- 
quested the  court  to  give  tbe  following  in* 
stnictlon:  "Unless  you  And  from  the  evi- 
dence that  the  defendant  expressly  agreeil 
with  plaintiff  that  defendant  would  be  per- 
sonally responsible  to  plaintiff  for  tbe  price 
of  cheese  sold  by  defendant  for  plaintiff, 
whether  or  not  tbe  defendant  collected  said 
price,  then  you  should  not  find  against  the 
defendant  for  the  price  of  any  cheese  sold 
by  him  for  plaintiff  and  not  collected  by 
defendant" — ^whicb  the  court  refused  to  give. 
Tbe  bill  of  exceptions  states  that  the  court 
ftave  the  Jury  oral  instructions  upon  the  1b- 
snes  made  by  the  evidence  and  the  pleadings. 
There  was  a  vwdict  In  favor  of  plaintiff  for 
Che  full  amonnt  sued  for,  and  Jndgment 
was  rendered  thereon.  Thereafter  fS0.90  of 
tbe  judgment  was  remitted  by  plaintiff  and 
credited  upon  tbe  Jndgmttit,  to  cover  defend- 
ant's comndsBlon  and  expense  of  boxes  and 
freight  Etef endant  appeals. 

H.  T.  BottH,  for  appellant    Talmage  ft 

Johnson,  for  respondent. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  [1. 2]  The  only  alleged  error  reqair- 
Ing  eonnideratfon  at  this  time  ia  the  refusal 
of  the  court  to  give  the  instruction  requested 
by  the  defendant.  There  was  an  issue  ten- 
dered by  tbe  complaint  and  answer  as  to 
whether  defendant  was  to  pay  to  plaintiff 
the  market  value  of  the  cheese  when  sold 
at  all  events,  or  only  when  the  price  thereof 
was  collected  by  him.  The  bill  of  excep- 
tions states  that  there  was  positive  testi- 
mony that  by  the  agreement  such  a  payment 
was  to  be  made  only  when  the  price  should 
be  collected  by  defoidant.  This  was  de- 
fendant's theory  of  the  case,  and  be  was 
entitled  to  have  It  preswtad  to  the  JU17  in 


a  proper  Instmctlon,  as  stated  in  the  one  re- 
quested. Plaintiff  does  not  question  the  ai>- 
plicabilitT  of  the  InBtmction,  but  says,  that, 
if  it  was  applicable,  the  court  gave  oral 
instructions  upon  tbe  issues  made  by  tbe  evi- 
dence and  pleadings,  and  that  the  requested 
Instruction  will  be  presumed  to  have  been 
included  therein.  The  rule  is  that  error  wilt 
not  be  presumed,  and  if  an  Instruction  asked, 
which  correctly  states'  tbe  law,  is  refused,  it 
is  the  duty  of  appellant  to  show  by  tbe  bill 
oF  exceptions  that  no  instruction  was  given 
embodying  It  or  set  out  in  the  bill  of  ex- 
ceptions all  tbe  InstmcticHis  given  by  the 
court,  that  it  may  appear  whether  the  re- 
fusal to  give  tbe  instruction  was  error. 

The  bill  of  receptions  states  that  tbe  coart 
gave  the  Jury  oral  Instructions  upon  the  Is- 
sues made  by  tbe  evidence  and  pleadings, 
but  such  instructions  are  not  contained  in  the 
record.  In  Dawson  v.  Pogne,  18  Or.  94,  99, 
22  Pac.  637,  639  (6  L.  R.  A.  176),  Mr.  Chief 
Justice  Thayer  says:  "It  seems  to  be  that 
It  is  the  better  rule  to  require  connrel  to 
bring  here  the  InstructionB  which  the  conrt 
did  give,  or  have  the  bill  of  aceptions  state 
what  instructions  were  given,  If  any,  In  ref- 
erence to  the  mutter  covered  by  tbe  instruc- 
tions asked  and  refused,  before  they  are 
allowed  to  complain  In  consequence  of  such 
reftisal."  In  that  case  Mr.  Juettc^  Ix)rd  sug- 
gests that  tbe  above  rule  ought  to  he  con- 
fined to  cases  where  tbe  Instructions  given 
are  written,  but  be  refrains  from  deciding 
tbe  question.  However,  any  difficulty  aris- 
ing from  tbe  fact  that  the  InstracUous  are 
oral  would  be  easily  avoided  by  a  statement 
In  the  bill  of  receptions  of  what  was  said 
by  the  Instructions  given  upon  tbe  matter 
covered  by  tbe  one  asked,  or  that  it  was 
not  included  in  any  oral  instruction.  The 
rule  stated  by  Chief  Justice  Thay«  seems 
to  be  general.  See  Moody  v.  Railroad  Co., 
41  Iowa,  284;  Kennedy  v.  Anderson.  95  Ind. 
132;  Commissioners  v.  Roberts,  22  Kan.  782; 
Elliott  V.  Rosenberg.  17  Mo.  *App.  668. 
Therefore  error  in  refusing  the  Instruction 
asked  is  not  shown. 

From  the  record  tbe  error  in  tlie  venllct 
and  Judgmoit  clearly  appears  to  have  l>een 
an  oversight  of  the  Jury  in  not  crediting  to 
tbe  defendant  an  item  admitted  by  plaintiff, 
but  that  error  was  rectified  by  the  credit  be- 
ing made  upon  the  Judgment,  and  defendant 
has  no  cause  to  complain. 

The  Jndgment  to  afflrme& 
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ADOOCK  T.  UEBEfO, 
(Sapremft  Oonrt  of  Colorado.    Oct  2,  1911.) 

1.  Sfbcific  Pibfobhanob  (!  43*)  — Statute 

OF  FlUUDS— PaBT  PZBTOBlU.nCB— OONTBAOT 

rOB  I^SB. 

Rer.  St  1908,  I  2662,  provides  that  any 
contract  for  leasing  land  for  more  tban  a  year 
ahatl  be  void,  unleaa  evidenced  by  a  written 
memorandam,  etc.  Section  2664  declares  that 
nothing  fmntained  in  the  chapter  sball  abridce 
the  power  of  equity  to  compel  specific  perform- 
ance of  agreements  in  case  of  part  performance. 
Held  that,  where  plalntiCF  had  orally  agreed  to 
constract  a  hotel  building  and  lease  the  same 
to  defendant  for  S35  a  month  for  three  years, 
if  defendant  would  leave  his  ranch  and  famish 
and  operate  the  hotel,  and  defendant  did  leave 
the  ranch  and  expended  money  in  furnishing  the 
building  that  plaintiff  constrncted,  and  paid 
rent  therefor  for  four  months,  tmt  plaintiff 
failed  to  execute  a  lease,  there  was  sufficient 
part  performance  to  take  the  contract  out  of 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
f|rnianGe,  Cent  Dig.  ff  125-180;  Dec.  Dig.  § 

2.  FOBCIBLB  EntBT  AND  DBTAXnB  (|  12*)— 

Defenses— Contract  to  Liabs— Rigbt  to 

Specific  Perfobuancb. 

Where  defendant,  in  a  salt  for  unlawful 
detainer,  was  entitled  to  specific  performance  of 
plaintifrs  contract  to  execute  a  lease  of  the 
property  in  Question  for  three  years,  defendant 
was  entitled  to  plead  and  prove  such  facts  as 
a  defense  to  the  action  of  unlawful  detainer, 
under  Rev.  St  1908.  4  2612,  providing  that 
defendant's  answer  shall  set  forth  all  the  facts 
entitling  him  to  possession,  as  such  facts  in- 
cluded any  that  would  entitle  him  to  posses- 
sion at  law  or  in  equity,  though  he  could  not 
compel  specific  performance  of  the  contract  to 
execute  the  lease  in  such  action. 

[EM.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  §  12.*] 

Error  to  Lincoln  County  Court;  Clarence 
H.  Miles,  Judge. 

Unlawful  detainer  by  John  Lleber  against 
John  F.  Adcock.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

A.  E.  Bowe,  for  plaintiff  In  error.  Charles 
L.  DickersoD  and  W.  H.  Abbott,  for  defend- 
ant In  error. 

MUSSER,  J.  Lleber,  the  plaintiff  below, 
began  an  action  of  unlawful  detainer  before 
a  Justice  of  the  peace,  to  recover  possessloQ 
of  premises  upon  which  was  the  Hugo  Hotel 
and  a  frame  dwelling  house.  In  substance, 
the  complaint  allied  that  the  plaintiff  was 
the  owner  of  the  premises;  that  he  had  ver- 
bally leased  the  same  to  the  defendant,  Ad- 
cock, from  month  to  month  for  $35  a  month, 
payable  In  advance;  that  the  defendant  went 
Into  possession  on  July  2, 1907;  that  the  plain- 
tiff had  terminated  the  tenancy  by  a  proper 
notice  and  demanded  possession,  which  was 
refused.  The  defendant,  In  his  answer,  after 
certain  denials  and  admlsaioDB,  alleged  that, 
about  the  month  of  February,  1907.  the  de- 
fendant and  his  family  were  residing  upon 
and  conducting  a  ranch  near  Hugo,  and 


about  that  time  plaintiff  came  to  the  defend- 
ant and  told  the  latter  that  the  plaintiff  de- 
sired to  have  a  hotel  conducted  on  the  prem- 
ises, and  that  if  the  defendant  would  leava 
the  ranch,  move  to  Hugo,  and  furnish  the 
hotel  the  plaintiff  would  build  one  on  the 
premises,  and  would  lease  the  premises  to 
the  defendant,  by  a  proper  and  sufficient 
lease,  for  three  years  from  the  time  the 
hotel  building  was  completed  at  $33  per 
month;  that  the  defendant  accepted  the  offer 
and  moved  to  Hugo;  that  the  plaintiff  built 
the  hotel  building,  and  the  defendant,  at  a  cost 
of  about  $300,  furnished  the  hotel  and  took 
possession  thereof  on  the  2d  day  of  July  un- 
der the  agreement,  and  from  that  time  paid 
the  plaintiff  $35  a  month  as  rent,  but  the 
plaintiff,  although  requested  so  to  do,  bad 
failed  and  refused  to  make  and  execute  a 
lease  of  the  premises. 

At  the  trial,  on  appeal  to  the  county  court, 
the  defendant  offered  to  prove  the  allega- 
tions of  his  answer,  but  was  not  allowed  to 
do  so.  The  court  took  the  position  that,  be- 
cause the  alleged  contract  for  a  three-year 
lease  was  not  in  writing.  It  was  void  under 
the  statute  of  frauds.  The  court  directed  a 
verdict  for  plaintiff,  and  upon  this  verdict 
Judgment  was  entered  against  the  defendant 

[1]  Section  2662  of  chapter  54,  Revised 
Statutes  1908,  provides  that  any  contract  for 
the  leasing  of  any  lands  for  a  longer  period 
than  one  year  shall  be  void,  unless  the  con- 
tract or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  In  writing, 
and  be  subscribed  by  the  party  by  whom  the 
lease  is  to  be  made.  Section  2664  provides 
that  nothing  In  the  chapter  shall  be  con- 
strued to  abridge  the  powers  of  courts  of 
equity  to  compel  a  specific  performance  of 
agreements  In  case  of  part  performance.  The 
oontmct  alleged  by  the  defendant  was  void 
under  section  2662,  because  not  In  writing, 
unless  there  was  such  part  performance  as 
would  take  It  out  of  the  statute.  What  was 
done  under  this  alleged  contract  which  the 
defendant  was  not  permitted  to  prove  be- 
cause not  In  writing?  The  plaintiff  erected 
the  hotel  building  and  gave  the  possession  of 
It  to  the  defendant;  the  latter  left  his  ranch, 
moved  to  the  premises,  furnished  the  hotel, 
and  paid  the  rent  for  at  least  four  months  to 
the  time  that  the  action  for  unlawful  detain- 
er was  begun.  Plaintiff  had  done  all  he  had 
contracted  to  do,  except  to  execute  the  lease. 
Defendant,  at  great  expense  and  the  sacrifice 
of  his  ranch  business,  had  done  all  he  had 
agreed  to  do,  except  to  continue  the  payment 
of  the  monthly  rental  as  it  fell  due.  Beyond 
question,  this  was  a  sufficient  part  perform- 
ance to  take  the  contract  out  of  the  opera- 
tion of  the  statute,  so  that  the  defendant 
could  compel  the  plaintiff  to  execute  a  lease 
for  three  years  in  a  court  of  equity.  Wal- 
lace T,  Scogglns,  18  Or.  502,  21  Pac  658,  17 
Am.  St  Rep.  749,  and  note  beginning  at  bot- 
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torn  of  page  755  and  on  page  756.  If  this  la 
not  (fO,  tlien^tlie  atatute  can  be  used  hj  a  lea- 
aor  Id  work  a  fraud  and  a  wrong  apon  a  lea- 
Bee.  It  la  tme  that  spedflc  performance  of 
anch  a  contract  cannot  be  compelled  In  a  anlt 
for  unlawful  detainer.  Can  anch  a  contract 
and  the  facta  which  take  It  out  of  the  opera- 
tion of  the  statute  of  frauds  be  shown  as  a 
defense  in  sQch  an  action?  No  matter  what 
the  law  of  other  Jurisdictions  may  be  under 
their  peculiar  statutes,  this  case  most  be 
governed  by  the  statutes  of  this  state. 

[2]  Section  2612,  Rev.  Stat,  provldea  that 
the  answer  of  the  defendant  in  an  action  for 
unlawful  detainer  "shall  set  forth  all  the 
aubstantlal  facts  upon  whldi  he  relies,  aitl> 
tllng  him  to  the  possession  of  the  property 
described  In  plalntlfTB  complaint"  All  the 
aubstantlal  faefaB  upon  which  he  relies,  enti- 
tling blm  to  the  poaseaslon  of  the  pn^ert?, 
inelndea  audi  fkcta  as  will  entitle  him  to  the 
possession  at  law  or  in  equity.  The  language 
la  broad  and  comprehenalT^  and  does  not 
preclude  a  defendant  from  setting  up  an 
equltaUe  defense,  but  rather  luTltes  htm  to 
do  «o.  In  Hamllt  t.  Bank.  22  Colo.  884,  46 
Pae.  411,  this  court  held  apeclflcaUy  tiiat  In 
an  action  for  unlawful  detainer,  under  sub- 
division 6  of  section  2608,  Kev.  Stat,  an  equi- 
table defoise  might  be  Interpooed.  Ttala  is 
equally  tme  In  an  action  under  subdivision  8 
of  that  section,  under  which  this  action  was 
brought  The  defendant  had  a  right  to  give 
evidence  of  facts  which  the  statute  permitted 
him  to  net  forth  In  hla  answer.  Under  tibe 
facts  set  forth  In  the  answer,  the  defendant 
was  not  atti^ptlng  to  hold  possession  by 
virtue  of  a  void  contract,  but  by  virtue  of  a 
contract  that  waa  valid  and  Miforceable  on 
account  of  the  part  performance  thereof,  and 
nndw  which  his  possession  waa  obtained.  If 
he  could  have  establlahed  the  facta  alleged  In 
his  answer  by  suflSctent  evidence,  he  was  en- 
titled to  defeat  the  plalntUTs  action.  As  is 
shown  in  HamlU  t.  Bank,  aupra,  the  Issue 
was  the  right  to  poaaesslon.  If  the  plaintiff 
waa  In  posseaslon  by  virtue  of  an  aiforceable 
contract  with  the  plaintiff,  thore  la  no  good 
reason  why  he  should  not  have  remained  in 
posseaslon.  If  plaintiff  was  bound  to  do  that 
whidi  would  give  the  defendant  the  rls^t  to 
remain  In  pmsesalon,  the  plaintiff  ought  not 
to  be  permitted  to  recover  a  posaeaalon  by 
the  violation  of  ttiat  which  he  waa  Iwund 
to  do. 

The  court  bdow  ought  to  have  permitted 
die  defradant  to  give  tesdmony,  If  he  had 
any,  of  the  contract  and  part  performasee 
alleged  In  bis  anaww,  and  theae  matters 
would  then  have  been  questions  of  fact  to  be 
determined  upon  all  the  evidence  In  the  casa. 
Tlila  conclusion  having  been  reached,  the 
judgment  should  be,  and  1^  revwsed. 

Judgment  reversed. 

HILL  and  OARRIGCES.  JJ.,  concur. 


FDBRIS  St  aL  T.  OHAMBIDltS  et  at 
(Soprraie  Oonrt  of  Colorado.  Oct  %  1911.) 

1.  Statutis  a  20C*)  —  OoKarauanoic  ab  a 
Whou. 

In  the  construction  of  a  aectioa  of  a  stat- 
ute, tlie  section  must  be  read  as  a  whole  and  its 
latent  gathered  from  all  its  provisions. 

[Dd.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  I  282;  Dec  DlgTiaOS.*] 

2.  GhATTVL  MOBTOAOKS  a  97*)— BBCOBDmO 

— E>rTEReiON— "Dd»"— "Snii,  Dun*'— "At 
Anr  Time  WrrHiif  30  Days  Arrea  the  Ma- 

TDBITT  OF  THE  LAST  IMBTAUMNT  OF  TBS 

InDEBFTEDNESS  SeCUBBD  THEBBBT." 

Rev.  St  1008,  I  61&  preserves  the  lien  of 
a  diattel  mortsage  tor  80  days  after  maturity 
without  possession  taken,  and  section  620,  sab- 
seQQently  enacted,  provides  that  tlie  lien  of  any 
recorded  chattel  mortgage  to  secare  any  Indebt- 
edneas  may  "at  any  time  within  80  days  after 
the  matorlty  of  the  last  installment  of  the  in- 
debtedneaa  aecared  thereby"  be  extended  as  to 
the  unpaid  portion  thereof  by  filing  a  sworn 
statement  of  the  total  payments  on  the  debt 
and  the  amount  remaining  nnpaid,  that  it  is 
"BtiU  due"  the  mortgagee  or  tJs  assignee,  and 
that  the  mortgagee  consents  to  an  extension. 
Held,  in  view  of  section  618,  that  the  word 
"Antr  was  need  in  tlie  sense  that  the  debt  was 
subsisting  or  outstanding,  that  the  words  "still 
due"  referred  to  a  time  snbsequent  to  a  time 
when  tbe  debt  wsa  known  or  taken  to  be  due. 
and  that  the  expression  "at  any  time  within  30 
days  after  the  maturity  of  tbe  last  installment 
of  tbe  indebtedness  secored  thereby"  required 
that  such  sworn  statement  be  filed  within  30 
days  after  tbe  matuilty  of  the  Indebtedness,  and 
that  a  statement  on  Qie  date  of  maturity  was 
pKmatnre  and  did  not  extend  tbe  lien' as  against 
a  pnrchaser  after  the  expinitioo  ^  tbe  SO  days. 

[Ed.  Note.— For  other  eases,  see  Cbattd  Mort- 
gages, Dee.  IHg.  |  97.* 

For  otherdeanltions.  see  Words  and  Phrases, 
vol.  8,  pp.  2218-2220;  vol.  8»  p.  764S.] 

Error  to  District  Court,  City  and  County 
of  Denver;  Hubert  L.  Sfaattuck,  Judge. 

Action  between  William  Ferris  and  an- 
other against  Mary  B.  Chambers  and  another. 
From  an  adv^^e  Judgment,  Ferris  and  his 
coparty  appeal.  Affirmed. 

Walter  B.  White  and  Omar  B.  Garwood, 
for  plalntlfffe  In  nror.  Clay  B.  Whltford 
and  Henry  B.  for  dtf andant  In  oror 
Poulton. 

MTTSSBR,  J.  The  question  presented  by 
this  review  Is  whether  or  not  under  sectltm 
520,  Revised  Statutes,  tbe  filing  of  a  sworn 
statement  on  the  date  of  the  maturity  of  the 
Ind^tedness,  secured  by  a  diattei  mortgage^ 
will  operate  as  an  otenMon  ct  the  lien,  as 
againat  a  purchaser  who  buys  the  mortgaged 
prop»ty  more  than  80  days  after  tiie  maturt- 
ty  of  the  indirtitedneas.  The  part  of  tbe  see- 
timi  which  requires  notice  la  as  follows: 
niie  lien  of  any  diattel  mortgage  siven  to 
aecure  the  payment  of  any  indebtedness, 
which  has  been  duly  admitted  to  record  ss 
provided  by  law,  may,  at  any  tinse  wIUiIb 
thirty  days  after  the  maturity  <tf  Qia  last 
installment  ofthe  indebtedness  secured  tlwre- 
by,  be  extended  for  the  unpaid  portion  of 
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m&x  Indebtedneas,  by  the  mortgagee  or  bis 
assignee  flllng  with  the  coanty  clerk  of  the 
conntT  wher^n  the  mortgage  Is  recorded  or 
filed,  a  sworn  statement  showing:  First. 
The  total  payments  that  hare  been  made  on 
the  debt,  and  the  amount  of  the  dd)t  wblch 
remains  unpaid.  Second.  That  it  Is  still  due 
the  mortgagee  or  his  assignee,  and  that  the 
said  mortgagee  or  his  assignee  consents  to 
extend  the  said  mortgage  for  some  period 
not  exceeding  two  years.  And,  thereupon, 
the  lien  of  the  mortgage  riiall  be  extended 
for  such  designated  period." 

The  plaintiffs  In  error  contend  that  the 
expression  "at  any  time  within  thirty  days 
after  the  maturity  of  the  last  installment  of 
the  indebtedness  secured  thereby^  marks  a 
limit  beyond  which  the  statement  cannot  be 
filed  80  as  to  be  operatlTe,  and  does  not  fix 
the  first  point  of  time  at  which  the  state- 
ment may  be  filed,  and  cite  In  support  of 
this  position:  French  v.  Powell,  .136  Cal. 
636,  68  Pac.  92;  Atherton  r.  Corliss.  101 
Mass.  40;  Levert  v.  Read,  64  Ala.  629; 
Young  T.  The  Orpheus,  119  Mass.  170;  Darle 
T.  MiUer,  130  U.  8.  284,  9  Sup.  Ct  660,  32 
Ii.  Ed.  932;  Orcutt  v.  Moore,  134  Mass.  48, 
46  Am.  Rep.  27a  Others  might  be  dted  to 
the  same  effect  On  the  other  hand,  the  de- 
fendants In  error  contend  that  the  statement 
must  be  filed  within  80  days  next  after  the 
maturity .  of  the  Indebtedness,  and  cite  au- 
thorities which  are  based  upon  statutes  that 
require  things  to  be  done  within  30  days 
"next  preceding"  a  certain  event  ObTlously, 
these  latter  authorities  are  not  In  point  here, 
for  there  is  a  difference  between  the  ex- 
preesion  "within  30  days  after**  a  certain 
erent  and  the  expression  "within  80  days 
next  preceding"  a  certain  event  If  there 
was  nothing  In  our  statntes  but  the  expres- 
sion "at  any  time  within  thirty  days  after 
Oie  maturity,"  etc,  to  Indicate  when  the 
Btatemokt  might  be  filed,  there  would  be  no 
escape  fnmi  the  contoktton  at  the  i^aintlSs 
In  error  and  the  logic  of  the  anthorlUes  dted 
by  them. 

[1]  Tb»  sectlOD  of  the  statate,  however, 
must  he  read  as  a  whole,  and  Its  intent 
sathered  from  all  Its  provlslona.  The  ex- 
pression "within  thirty  days  after  the  ma- 
turity** may  mean  before  or  not  beyond  80 
days  afttt  maturity,  If  tb»  statute  does  not 
contain  any  provialon  that  Is  Inocmslstent 
with  andi  meaning,  or  It  may  mean  within 
the  SO  da;B  after  maturity  if  there  are  other 
things  in  the  statute  that  Indicate  that  that 
was  the  legiidatlTe  Intent 

[2]  TiM  etatonent  tliat  may  be  filed  mnst 
■bow  the  total  iiaymants  that  haTe  been 
made  tm  the  debt  and  the  amount  of  the  debt 
which  remains  nnpald.  Paymata  are  osnal- 
ly  made  at  maturl^  and  not  before^  amU 
irtten  paymmte  are  apofcen  of,  the  mind  n- 
can  to  the  time  what  they  ought  to  haTe 
Jieai  made^  If  It  recnre  to  time  at  alL  The 


requiring  of  a  statement  that  a  debt  Is  nn- 
pald seems  naturally  to  refer  to  a  time  after 
It  ought  to  have  been  paid — that  is,  after 
maturity — for  before  maturity  one  does  not 
think  of  a  debt  other  than  as  b^ng  unpaid. 
So  that  the  Legislature  must  have  had  In 
mind  the  time  after  a  payment  ought  to  have 
been  made.  The  requirement  that  the  state- 
ment shall  show  that  the  unpaid  portion  of 
the  Indebtedness  Is  still  due  the  mortgagee 
or  his  assignee  seems  also  to  refer  to  a  time 
subsequent  to  the  maturity  of  the  d^t  using 
"due"  In  the  sense  that  the  debt  was  justly 
subsisting  or  outstanding.  The  words  "etlU 
due"  refer  to  a  time  subsequent  to  a  time 
when  the  debt  was  known  or  taken  to  be  due. 
Before  maturity  a  debt  Is  taken  to  be  due  to 
the  mortgagee  or  his  assignee,  and  It  Is  only 
after  maturity  that  the  quesUon  whether  It 
Is  "still  due"  wUl  arise. 

Again,  the  object  of  the  statement  Is  to 
apprise  the  public  of  the  condition  of  the 
Indebtedness.  Up  to  the  time  of  maturity 
they  are  presumed  to  know  that  the  debt  Is 
unpaid  and  outstanding.  From  the  face  of 
the  recorded  mortgage  It  Is  to  be  presumed 
that  a  change  will  take  place  at  maturity  and 
that  that  change  will  be  the  extinguishment 
of  the  debt  If  It  is  not  extinguished  at 
maturity,  the  public  cannot  presume  that  It 
Is  outstanding  thereafter.  The  object  of  the 
statement  Is  to  make  known  the  condition 
after  the  time  It  ought  to  have  been  paid, 
for  before  that  time  the  mortgage  itsell 
makes  the  condition  known.  The  statute 
gives  the  mortgagee  or  his  assignee  the  right 
to  file  the  statement  and  extend  the  Hen. 
What  necessity  Is  there  for  the  mortgagee 
to  extend  the  lien  before  his  first  one  has 
ripened  when  section  SIS,  Rev.  Stat,  which 
was  in  effect  when  section  620  was  passed, 
preserves  the  lien  for  30  days  after  maturity 
without  taking  possession?  The  fact  that 
the  debt  will  not  be  paid  at  maturity,  thus 
showing  the  probable  necessity  for  an  ex- 
tension or  taking  possession,  cannot  be 
known  until  after  maturity.  The  Inevitable 
conclusion  from  all  the  foregoing  consldera* 
tlons  is  that  the  Legislature  had  in  mind  the 
80  days  after  maturity  for  the  filing  of  the 
statement  This  being  so,  the  statement  in 
this  case  was  prematurely  filed,  for  the  period 
after  maturity  did  not  commence  until  the 
beginning  of  the  next  day. 

In  Blteler  v.  Baldwin,  42  Ohio  St  129^ 
under  a  etatnte  that  provided  that.  In  order 
to  preserve  the  Hen  of  a  chattel  mortgage 
beyond  the  first  year,  a  statement  and  copy 
should  be  filed  within  SO  days  next  preced- 
ing the  aqc»lratlon  of  the  year,  the  filing  (tf 
a  eopf  and  statement  before  the  eommence- 
meat  of  tbe  80  days,  was  held  Insufficient. 
In  Rice  T.  Kahn,  70  Wis.  327,  85  N.  W.  466, 
under  a  statute  providing  tbat  an  affidavit 
In  renewal  of  a  mortgage  should  be  filed  with- 
in 80  days  next  preceding  the  explntion  of 
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two  years,  it  was  held  that  an  affidavit  filed 
more  than  80  days  before  the  eviration  of 
two  years  was  InsnffidoiL  In  Jones  on 
Caiattel  Mortgages  (Sth  Ed.)  t  287,  and  also  In 
Boone  on  Mortgages,  %  250,  it  Is  said  that 
a  reflUng  of  the  mortgage  Is  nugatory  If  done 
either  before  or  after  the  time  limited  for 
that  purpose.  Provisions  of  a  statute,  ren- 
dering a  chattel  mortgage  efFectlve,  even 
though  the  mortgagor  retains  possession  of 
the  property,  are  statutory,  and  If  the  statute 
prescribes  that,  in  order  to  preserve  the  lien 
af  a  mortgage  with  the  property  in  possession 
of  the  mortgagor,  something  shall  be  done, 
that  thing  must  be  done  as  prescribed  by  the 
statute.  Burehlnell  v.  Gorsllne,  11  Colo.  App. 
22,  02  Pac.  413. 

As  It  has  been  found  that  the  sworn  atate- 
ment  necessary  to  preserve  the  Hen  must  be 
filed  within  the  30  days  next  after  maturity, 
the  statute  in  this  case  was  not  followed,  and 
as  a  consequence  the  lien  of  the  mortgage 
was  not  preserved  as  against  a  subsequent 
purchaser,  who  purchased  after  the  expira- 
tion of  the  30  days  allowed  by  section  SIS 
within  which  to  take  possession.  It  Is  not 
necessary  to  say  what  the  rights  of  the  pur- 
chaser would  have  been  had  the  purchase 
been  made  within  the  30  days  and  no  posses- 
sion taken,  for  that  ftict  is  not  In  this  case. 

iDasmnch  as  the  district  court  reached  the 
same  conclusion.  Its  judgment  is  affirmed. 

Judgment  affirmed. 

HIIX  Md  OARRIOUBS.  JJ..  concur. 


QUIKN  T.  PEOPLE. 
(Supreme  Court  of  Colorado.   Oct  2, 1911.) 

iNTOxiCATino  ijQUOBs  (|  236*>— Saus  to 

Minors— Evidence. 

Where,  on  a  trial  for  selling  intoxicatiiu 
liquor  to  a  minor,  there  is  a  coomet  In  the  evi- 
dence as  to  the  age  of  the  prosecuting  witness, 
the  jury  may  consider  his  appearance;  but 
where  there  is  no  evidence  aa  to  nis  age,  and  the 
jury's  attention  baa  not  been  called  to  his  ap* 
pearaoce,  it  Is  prejudicial  error  to  accept  the 
nudiug  of  the  jury  as  to  bis  age. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  1  318;  Dec.  Dig.  |  236.*] 

Error  to  Jnvenlle  Court,  City  and  County 
of  Denver;  W.  O.  Alexander,  Judge. 

James  D.  Qulnn  was  convicted  of  selling 
intoxicating  liquors  to  a  minor,  and  he  brings 
error.  Reversed. 

Richard  Peete,  for  plaintiff  In  error.  Ben- 
jamin Griffith,  Atty.  Oen.,  and  George  D.  Tal- 
bot. Special  Counsel,  for  the  People. 

HILL,  J.  Prosecution  for  selling  Intozl- 
catlug  liquors  to  a  minor;  trial  by  jury; 
verdict  and  Judgment  for  the  people;  the  de- 
fendant brings  the  case  here  for  review  upon 
error.  At  the  close  of  the  people's  case,  as 
well  as  upon  the  motion  for  a  new  trial,  the 


sufficiency  of  the  evidence  to  sustain  the 
conviction  was  challenged.  Lawrence  Dough- 
ty, the  witness  who  testified  to  the  purchase 
of  the  liquor  at  the  defendant's  drug  store, 
was  not  asked  and  did  not  testify  to  the  fact 
that  he  was  a  minor.  He  was  not  asked 
any  question  concerning  his  age,  nor  was  any 
other  witness  asked  any  question  concerning 
Doughty's  age,  and  neither  he  nor  any  other 
witness  gave  any  testimony  concerning  Ms 
size,  general  appearance,  etc.,  pertaining  to 
his  age,  or  otherwise.  In  no  manner,  dur> 
Ing  the  Introduction  of  the  testimony,  was 
the  Jury's  attention  called  to  the  appearance 
of  the  witness  in  order  to  take  that  fact 
into  consideration  In  passing  upon  his  age. 
The  learned  Attorney  General  admits  that 
there  was  no  testimony,  oral  or  documen- 
tary, on  this  point  So  the  question  pressent- 
ed  is:  Can  the  age  of  the  minor  be  determin- 
ed by  inspection  only  wheu  at  no  time  dur- 
ing the  introduction  of  the  evidence  waa 
the  attention  of  the  jury  called  to  the  fact 
that  the  witness  was  on  Inspection  for  that 
purpose?  Under  such  a  state  of  the  record 
we  do  not  think  that  there  was  any  evi- 
dence upon  which  a  conviction  could  be  sus- 
tained. The  glat  of  the  crime  charged  was 
not  the  sale  of  the  liquor;  the  defendant  was 
licensed  to  make  sales  of  liquors.  In  order 
to  make  it  a  crime,  the  Bale  had  to  be  to  a 
minor,  unaccompanied  by  either  of  bis  pa- 
rents, etc.,  in  which  case  the  age  of  the  pur- 
chaser was  the  controlling  Issue.  While  It 
Is  true,  where  a  witness  Is  10  or  12  years  of 
age,  the  observation  of  the  Jury  as  to  his 
appearance  in  connection  with  other  evi- 
aence  pertaining  to  his  age  might  be  entitled 
to  great  weight  (even  controlling  where  the 
evidence  is  conflicting),  yet  where  the  wit- 
ness iB  of  the  age  of  20  years  and  eleven 
months  and  of  the  average  size  and  appear- 
ance of  a  person  of  that  age,  the  observatlou 
of  the  Jury  from  his  appearance  would  be 
absolutely  worthless,  and  when  standing 
alone  would  be  no  evidence  at  all  upon  the 
subject  The  record  gives  us  no  intimation, 
by  a  description  of  the  witness  or  otherwise, 
as  to  about  what  his  age  may  have  be^,  or 
anything  from  which  we  can  say  tbat  there 
was  any  evidence  to  the  effect  tliat  the  wit- 
ness was  a  minor. 

In  Stephenson  v.  State,  28  Ind.  272,  where 
the  age  of  the  defendant  waa  material,  it 
was  held  that  the  age  of  the  accused  mnst  be 
proven  by  sworn  testimony,  and  tbat  the 
court  or  jury  could  not  determine  this  fact 
for  themselves  from  the  personal  a[^>earance 
of  the  accused  alone. 

The  case  of  Ihlnger  v.  State,  68  Ind.  ^1, 
goes  further.  It  holds  that  the  appearance  of 
a  witness  in  respect  to  his  age,  aa  »ecn  by 
the  court  or  jury,  cannot  be  considered  ss 
evidence  either  with  or  without  competent 
evidence  of  his  age  in  determining  whether 
or  not  the  defendant  acted  In  good  faith  In 
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selling  him  the  liquor.  This  last  case  appears 
to  be  reasoned  npon  the  theory  that  there  Is 
no  mode  of  putting  such  evidence  upon  the 
record  In  order  that  it  may  be  passed  upon  by 
an  appellate  tribunal.  Also,  that  on  the  mo- 
tion for  a  new  trial  the  Judge  would  have 
to  substltnte  his  Impressions,  as  to  the  ap- 
pearance of  the  witness  as  to  age,  for  those 
of  the  jury.  The  court  concluded  that  the 
Jury  could  not  consider  the  appearance  of 
the  witness  In  respect  to  his  age,  aa  they 
viewed  him,  aside  from  evldeiice  given  u  to 
his  appearance. 

Other  cases  take  a  contrary  view  and  hold 
that,  where  there  Is  a  conflict  of  evidence  as 
to  the  age  of  the  witness,  the  Jury,  have  the 
right  to  consider  his  size,  appearance,  etc, 
to  aid  them  In  coming  to  a  conclusion  as  to 
Ills  age.  State  t.  McNair,  93  N.  C.  628. 

Another  class  of  cases,  under  statutes 
which  sanction  evidence  obtained  by  view  in 
criminal  cases,  holds  that,  where  the  knowl- 
edge of  the  person  charged  as  to  the  other  par- 
ty being  a  minor  Is  material,  the  Jury  might 
determine  from  the  personal  apptorance  or 
view  only  of  the  party  whether  the  defend- 
ant knew  or  had  reasonable  grounds  to  be- 
lieve that  the.  witness  was  under  the  age  of 
21  years  when  the  act  complained  of  waa 
committed.  Hermaim  v.  State,  73  Wis.  248, 
41  N.  W.  171,  9  Am.  St  Bep.  789.  This  line 
of  cases  would  not  be  altogether  apidlcable 
to  the  case  at  bar.  Here  the  lack  of  knoidedge 
of  the  defendant,  or,  as  alleged  In  this  case, 
that  of  his  clerk,  as  to  the  age  of  the  witness,  Is 
imnuterlal,  and  we.  at  this  tlm^  do  not  deem 
It  neceraaiy  to  lay  down  any  rale  as  con- 
tndling  in  all  such  cases. 

Our  conclusions  are  that  In  such  cases, 
where  there  is  a  conflict  in  the  evldoice  con- 
cerning the  age  of  the  witness,  the  Jury 
should  liave  a  right  to  take  into  consideration 
his  size,  appearance,  etc.,  in  connection  with 
the  other  evidence,  but  tliat  when  it  Is  to  be 
so  considered  the  better  rule  Is  to  have  such 
description,  appearance,  etc.,  supplied  by 
evidence,  which  can  be  properly  preserved  la 
the  record,  hut  It  probably  would  not  be  error 
were  this  omitted  where  tlie  Jury's  attention 
has  been  called  to  the  appearance  of  the  wit- 
ness for  that  purpose.  But  where  no  evidence 
has  been  offered  upon  the  subject,  and  where 
the  attention  of  the  Jury  has  not  been  called  to 
the  appearance  of  the  witness  for  that  pur- 
pose it  is  prejudicial  error  to  accept  the  find- 
ing of  a  Jury  concerning  the  age  of  tlie  wit- 
ness when  It  Is  material  to  a  conviction  with 
no  evidence  of  any  kind  npon  the  subject 

As  this  error  necessitates  a  reversal  of  the 
Jndgmrat  the  otbm  urged  will  not  be  con- 
sidered. The  Jadgmmt  Is  reversed,  and  the 
cause  remanded  for  a  new  trlat 

Berersed. 

QABBERT  and  MUS8EB,  JJ..  concur. 


WOODMEN  INV.  ASS^N  v.  OITT  OP 
QR&ND  JUNCTION  et  at 

(Snpreme  Oonzt  of  Colorado.  Oct  %  1911.) 

Appeal  and  Bbbob  (|  781*)— Moot  QiTEffnoNS 

— DiSHIBSAI.. 

A  writ  of  error  to  review  certiorari  nro- 
ceedings  to  declare  void  liquor  licenaes  wfiich 
have  ^i^zed  will  be  dimtssed. 

[Bd.  Note.— 'B\>r  other  cases,  see  Appeal  and 
BRor,  Ctet  Dig.  }  3122:  Dec.  Dig.  |  TOl.*] 

Elrror  to  District  Court  Mesa  County; 
Sprlgg  Shaddeford,  Judge. 

Certiorari  proceedings  by  the  Woodmen  In- 
vestment Association  against  the  City  of 
Orand  Junction  and  others  for  the  revoca- 
tion of  liquor  licensee.  There  was  a  Judg- 
ment denying  relief  and  petitioner  brings 
error.  Dismissed. 

Henzy  B.  Blione,  few  plaintiff  In  wror. 

HILL.  J.  On  February  B,  1908,  by  pro- 
ceedings on  certiorari  the  plaintiff  In  error, 
as  relator,  commenced  this  action  in  the  low- 
er court  against  the  defendants  In  error,  as 
re^ndents,  to  have  declared  null  and  void 
and  of  no  effect  two  liquor  licenses  issued 
June  13,  1907,  and  September  10, 1907,  to  W. 
A.  Lynch  &  Co.  for  the  sale  of  intoxicating 
liquors  In  the  city  of  Grand  Junction.  The 
petition  discloses  that  each  license  was  for 
a  period  of  six  months,  both  of  wtilch  have 
long  since  expired.  The  principal  questions 
sought  to  be  reviewed  are  questions  of  facts 
which  may  never  arise  again  in  a  similar 
case;  In  any  event  no  relief  could  be  given 
to  the  plaintiff  in  error  were  a  decision  ren- 
dered In  Its  favor.  The  licensee  having  long 
since  expired,  a  trial  to  declare  them  null 
and  void  would  accomplish  nothing.  A  writ 
of  error  may  be  dismissed,  If,  pending  a  de- 
cision, an  event  occurs  which  makes  a  de- 
termination of  it  unnecessary,  or  renders  It 
impossible  for  the  courts  to  grant  effectual 
relief.  Knowles  v.  Harrington,  46  Colo.  343, 
101  Pac.  403;  State  Equalization  Board  v. 
People,  30  Colo.  27a,  70  Pac.  416;  Floyd  v. 
Cochran,  24  Colo.  480,  62  Pac.  676;  Hunter 
V.  Dickinson,  8  Colo.  App.  872,  33  Pac  832; 
3  Cyc.  188. 

For  these  reasons,  this  writ  of  error  is 
dismissed. 

Dismissed. 

OABBBRT  and  MDSSBR,  JJ..  concur. 


HENDBR80N  t.  BOARD  OF  COMUS  OF 
B0UIJ>I1R  COUNTT. 

(Supreme  Court  of  Colorado.  Oct  2, 1911.) 

1.  JtTDOIS  ft  22*)— OOUNTT  JDDOB— **PUBIJa 

OmcEB*'  —  Salut  —  CoNBTmrnoif AL  Pko- 

VISIONS. 

A  coanl7  Jadge  la  a  "Dnblic  officer"  within 
Const  art  ^  i  80,  provuing  that,  except  as 
otherwise  provided  m  the  ConstitutlMi,  no  law 
shall  extend  the  term  of  any  pubUe  officer  or 


*rer  other  eas«i  ms  nnn  to^  sod  Motion  HUHBBR  in  Dm.  Die.  *  Am.  Dig.  Koy  No.  SorlM  *  Bop'r  bUUetm 


Digitized  by 


Google 


9d8 


U7  FACIFIO  BEPOBTBB 


(Colo. 


diminish  or  iocrease  bis  nl&ry  or  emolnmenta 
after  bis  eleeUon  or  smioiiitmeDt 

[Bd.  Note.— For  other  cues,  see  Jodges.  Cent 
Di^.  8  82 ;  Dec.  Dig.  }  22.* 

For  other  definitions,  see  Words  and  Pbiases, 
voL  8,  pp.  7772,  7773.] 

2.  Judges  (|  22*)— Couhtt  Judob— Salabt— 
Olebk  Hiu. 

MiUs'  Ann.  St.  Rev.  Supp.  |i  193eb,  1986p, 
provides  that  county  judges  snail  receive  as 
their  only  compeDSation  an  annual  salary  to  be 
IMiid  quarterly  out  of  the  fees  of  their  offices, 
and  out  o£  tbe  fees  of  the  office  of  clerk  of  the 
coanty  coart,  and  not  otherwise,  including  tbe 
amoont  to  be  paid  by  tbe  coanty,  to  wit,  in 
counties  of  tbe  second  class  the  sum  of  $3,000 
and  $1,200  for  clerlt  hire,  and  in  counties  of  the 
third  clssa  $3,000,  bat  that  the  compensation  of 
tbe  clerlt  shall  be  a  charge  upon  his  salarr.  By 
Iawb  1907,  p.  315,  {  1,  B.  county  was  coanged 
from  a  county  of  the  third  to  a  county  of  the 
second  class.    Held,  that  Const  art  0,  |  30, 

firoviding  that  no  laws  shall  increase  or  dimin- 
Bh  tbe  salary  of  a  pabllc  officer  after  bis  elec- 
tion, a  judge  of  the  B.  county  court  elected  pri- 
or to  the  passage  of  the  act  of  1907  was  not 
entitled  after  the  passage  of  ituh  act  to  an  ad- 
ditional allowancs  of  $1^300  for  cleA  hire. . 

[Dd.  Note.— For  other  cuea,  m  JndgM,  Gent. 
Dig.  I  S2;  Dec  Dig.  I  S2.*T 

Bn  Banc  Error  to  District  Ooart,  Boul- 
der Connty;  Harry  P.  Gamble,  Judge. 

Action  by  JaoluB  '&andrason  afalnat  the 
Board  of  County  Comminlonm  of  Bonlder 
Coanty.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Hon.  Junius  Henderson  was  elected  coun- 
ty judge  of  Boulder  county  for  the  term  of 
four  years  beginning  in  Janaary,  1906.  At 
tbe  time  of  bis  election  Boulder  county  was 
for  tbe  purpose  of  fixing  salaries  of  connty 
officers  a  third-class  coanty  (section  1936fa, 
Mills'  8t.  Rev.  Supp.),  and  the  compensation 
and  salary  of  county  judges  was  regulated 
and  fixed  by  the  following  section  of  the 
statutes:  "The  county  Judges  of  the  several 
counties  of  this  state  shall  receive,  aa  tbelr 
only  compensation  for  tbelr  services,  an  an- 
nual salary  to  t>e  paid  Quarterly  out  of  the 
fees  and  emoluments  of  their  respective  offi- 
ces, and  out  of  the  fees  of  the  office  of  clerk 
of  the  county  court  actually  collected  and 
not  ottierwlse.  Including  tbe  amount  to  be 
paid  by  the  county,  to  wit:  •  •  •  In 
counties  of  tbe  second  class  the  sum  of  three 
thousand  dollars  ($3,000.)  and  twelve  hun- 
dred dollars  ($1200.)  for  clerk  hire.  In 
counties  of  the  third  clsaa  the  sum  of  three 
thousand  dollars  ($8,000.)."  The  section 
then  provides  that  in  counties  of  the  first 
class  the  county  judge  shall  be  allowed  a 
further  designated  sum  per  annum  for  bis 
<dilef  clerk,  and  then  provides:  "In  counties 
of  all  other  classes  the  compensation  of  the 
cleric  of  the  connty  court  shall  be  a  <dbarge 
upon  the  coanty  Judge,  and  shall  be  paid 
out  of  the  salary  herein  allowed  him,  and 
not  otherwise."  Section  1936p,  Mills'  St 
Rev.  Supp.  The  statute  also  provided  what 
fees  should  be  charged  and  collected  by  the 
judge  of  the  county  court  and  the  clerk  of 
that  tribunal  for  the  variotu  official  acts 


which  they  were  required  to  perform  (sec- 
tions 1897-1901,  Id.),  and  fnrther  provided: 
"All  fees  collected  by  county  officers  shall 
be  paid  over  to  the  county  treasurer  and 
Btiall  be  kept  by  him  in  s^rate  funds  to  be 
known  as  'the  county  judges  and  clerk  of 
the  county  court  fee  fund*  •  •  •  and  all 
salaries  or  comp^satlon  of  county  judges, 
clerks  of  county  courts  •  •  ♦  and  their 
deputy  or  assistant  clerks  •  •  •  shall  be 
paid  out  of  such  funds,  and  no  others." 
Section  19360—1,  Id.  In  1907  the  General 
Assembly  passed  the  following  act:  "That 
for  the  purpose  of  fixing  tbe  compensation 
of  the  county  commissioners  and  other  offi- 
cers therein,  the  county  of  Boulder  shall  be- 
long to  and  be  known  as  a  county  of  the 
second  class."  Laws  1907,  p.  316,  {  1 ;  sec- 
tion 2566,  Rev.  St  After  this  act  took  ef- 
fect. Judge  Henderson  filed  with  the  board 
of  connty  commissioners  of  Boulder  coanty 
a  claim  for  expenses  Incurred  in  the  sum 
of  $578.68  for  clerk  hire  betwe^  July  8  and 
December  31,  1907,  basing  his  right  to  be 
reimbursed  for  expenses  so  incurred  apon 
the  ground  that  by  virtue  of  section  1936p, 
Bupra.  and  the  act  of  1007  he  was  entiUed 
to  that  sum  as  compensation,  at  the  rate  of 
$1,200  per  annum  for  derk  hire  after  Boul- 
der county  became  a  cotmty  of  tbe  seccmd 
class.  The  earnings  of  the  office  of  the  derk 
of  the  county  court  of  Boulder  county  for 
1907  was  in  excess  of  the  salary  and  dalm 
for  clerk  hire.  The  claim  was  disallowed, 
and  claimant  appealed  to  the  district  court. 
The  district  court  held  that  the  county  was 
not  liable  for  the  claim,  and  raidered  a 
judgment  of  dismissal.  Plaintiff  brings  tlie 
case  here  f6r  review  <m  error. 

Junius  Henderson,  pro  se.   F.  8.  La^bl. 

for  defendant  in  error. 

GABBERT,  J.  (after  stating  the  fiicts  as 
above).  [1]  The  Constitution  tbe  state 
provides  as  follows:  "Elxcept  as  otherwise 
provided  in  this  Constitution,  no  law  shall 
extend  the  term  of  any  public  officer  or  In- 
crease or  diminish  bis  salary  or  emolnments 
after  bis  election  or  appointment"  Article 
5.  {  30.  In  support  of  the  contention  tbat 
tbe  Judgment  of  the  district  court  was  erro- 
neous, it  is  urged  that  tbe  constitutional 
provision  above  quoted  does  not  apply  to 
coanty  officers;  that  It  does  not  affect  offi- 
cers whose  salaries  are  payable  out  of  the 
fees  of  the  office;  that  it  does  not  prohibit 
the  allowance  of  clerk  hire  where  none  bad 
been  formerly  allowed;  and  that  tbe  consti- 
tutional provision  referred  to  is  not  violated 
by  a  change  of  classification  so  as  to  allow 
clerk  hire.  Every  one  elected  to  discharge 
a  public  duty  who  receives  a  compaisation 
for  the  same  is  a  public  offlcw.  The  duties 
which  a  county  judge  is  required  to  perform 
are  certainly  public  in  their  nature,  and  he 
is  therefore  a  public  officer  within  tbe  mean- 
ing of  the  Constitution.   His  salary  or  com- 
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peusatlon  per  annum  la  fixed  by  statute. 
True,  it  iB  payable  only  out  of  the  fees  of 
the  office  allowed  tbe  jadge  and  clerk  of  tbe 
county  court,  but  It  la  nevertbeless  a  sal- 
ary, for  he  must  account  to  the  county  for 
such  fees. 

[2]  The  question,  then,  to  determine  Is, 
I>>es  the  constitutional  provision  Inhibiting 
an  Increase  In  the  salary  of  a  public  officer 
after  bis  election  prevent  plaintiff  In  error 
from  receiving  the  comi>ensatlon  for  clerk 
hire  allowed  a  county  Judge  in  cotuittes  of 
the  second  class?  We  think  it  Is  clear  that 
it  does.  When  Judge  Henderson  was  elect- 
ed, tbe  statute  fixing  his  compensation  fepe- 
dally  provided  tbat  his  salary  should  be  the 
sum  of  $3,000,  aud  no  more,  out  of  which 
he  waa  to  pay  his  own  derk  hire.  In  order 
that  this  might  be  clear  and  not  open  to 
question,  the  act  fixing  the  salary  of  county 
judges  In  counties  of  the  third  class  provided 
ezpUcity  that  tbe  compensation  of  the  clerk 
of  the  county  court  In  counties  of  that  class 
should  be  a  charge  upon  the  county  judge, 
aud  paid  out  of  his  salary,  and  not  other- 
wi8&  The  act  of  1907,  by  making  Boulder 
county  a  county  of  the  second  class,  allows 
the  county  ju^  ot  tbat  county  an  addi- 
tional compensation  for  clerk  hire  in  the 
sum  of  $1,200.  That  this  Increases  tbe  sal- 
ary or  compensation  of  the  county  Judge  of 
Boulder  county  appears  to  be  too  plain  to 
admit  of  argument  The  Constitution  inhib- 
its such  increase  for  any  part  of  the  term 
for  which  plaintiff  in  error  was  elected. 
Consequently  be  la  not  enttOed  to  any  al- 
lowance for  deriE  blie. 

The  jndgment  of  the  dlftrict  court  la  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL  a  J.,  and  BAILEY,  J.,  BOt 
participating. 


KNOUilN  et  al.     WBSTEBN  UYB  BTOOE 

COMMISSION  CO. 

(Supreme  Court  of  Colorado.   Oct  2,  1911.) 
1.  MoNCT  Lent  (|  8*>— AonoNS— InaxBuo- 

TIOITS— APPUOABILITT  OT  SVIDBRGK. 

Defendant  sbipped  Uve  stock  to  a  commis- 
sion firm  in  another  state,  and  plaintiff,  a  local 
commiaaioo  firm,  drew  a  aicbt  draft  upon  that 
firm.  It  was  paid,  bnt  the  live  stock  when  sold 
broQgfat  less  taan  the  amount  of  th«  draft  Tbe 
two  commission  firms  were  allied,  la  that  one 
partner  was  a  member  ef  each  firm.  Plaintiff 
sued  defendant  for  the  deficieacy  npon  the 
theory  that  tiie  amount  of  the  draft  was  in  ef- 
fect a  loan  made  by  It  to  defendant  It  api>ear- 
ed  that  there  was  no  assignment  of  tbe  cause  of 
action  to  Dlaintlff,  and  defendant's  the<n7  was 
that  plaintiff  acted  merely  as  agent  for  tbe  for- 
eign comminion  house,  and  was  not  entitled  to 
recover.  There  was  evidence  that  the  foreign 
commission  bouse  ratified  tbe  acts  of  the  looii 
film,  not  only  by  paying  tbe  draft,  bat  In  thdr 
correspondence,  and  there  was  also  erldence  tbat 
tbe  manager  ox  tbe  local  firin  stated  to  the  man- 
ager of  defendant  tbat  it  was  a  matter  wholly 


between  defendant  and  tbe  foreign  c<Hiunisrion 
house.  Btld  instructlona  upon  the  theory  that 
there  was  no  evidence  to  establish  agency  were 
property  refnsed. 

[Eld.  Note.— For  other  eases,  see  Money  Lent, 
Dec  Dig.  S  8.*] 

2.  OnSTOUS  AND  Ubaoes  (S  15*)— ETvidkncb. 

Defendant  shipped  live  stock  to  a  commis- 
sion firm  in  another  state,  and  plaintiff,  a  local 
firm,  drew  a  sight  draft  upon  the  consintor,  and 
It  was  paid.  The  Uve  stock  when  iold  broaght 
less  than  the  amount  of  the  draft  and  plaintiff, 
though  Dot  havinfj  been  assigned  the  claim  of 
the  foreign  commission  house,  saed  apon  the 
theory  tbat  it  had  advanced  the  amount  of  tbe 
draft  to  defendant  as  a  loan.  The  two  commis- 
sion bouses  were  allied,  in  that  one  partner  was 
a  member  of  each  firm.  Held,  that  evidence  of 
tbe  eastom  of  representatives  In  drawing  drafts 
apon  Gbstem  houses  in  such  cases  was  admis- 
sible, tending  to  rebut  plaintiETs  theory  that  it 
had  made  a  loan  cr  advancement  to  defendant, 
there  being  other  evidence  tending  to  show  that 
plaintiff  was  a  mere  agent  for  the  Bastem  firm. 

[Ed.  Note. — For  other  cases,  see  Oustoma  and 
Usages,  Gent  Dig.  H  80-33;  Dec  Dig.  |  15.*] 

Error  to  Dlatrlct  Oourt,  dty  and  Ooimt7 
of  DenT«;  Harry  C.  Riddle^  Jodge^ 

Action  by  A.  J.  KnolUn  and  B.  Bra^cn- 
Iniry.  Aoiag  buineaa  w  tbe  KwOUn  Bbwp 
Gonunlaalon  Oompanj,  agabut  the  Westetn 
Live  Stock  Onnmlaalon  Company.  Then  waa 
Judgment  tar  defimdan^  and  plalntlfla  Wag 
error.  Affirmed. 

McKnlght  dc  Henry,  for  plaintiffs  in  error. 
Allm  &  Webster,  for  defoidant  in  error. 

HILL,  J.  Plalntilh  in  error,  who  were 
plaintiffs  below,  Institated  this  action.  The 
complaint  contains  two  counts— one  In  debt 
and  one  for  money  loaned.  Both  are  intend- 
ed to  cover  the  same  transaction.  The  an- 
swer was  a  general  denial,  including  original- 
ly a  croBs-complaint  and  counterclaim,  set- 
ting forth  that  the  plaintiff  Knolllu  was  al- 
so Interested  in  a  Kansas  City  commission 
house,  doing  business  under  tbe  same  name 
as  the  plaintiffs  in  error;  tbat  by  reason  of 
negligence  of  the  Kansas  City  firm,  of  which 
one  of  the  plaintiffs  in  error  waa  not  a  party, 
a  certain  lot  of  sheep  shipped  them  by  the 
defendant  was  sold  for  less  than  tbelr  mar- 
ket value,  etc.  The  defendant  prayed  Judg- 
ment for  damages.  The  cross^omplalnt  or 
counterclaim  was  stricken  out,  leaving  only 
the  issues  raised  by  the  general  denial.  A 
trial  by  Jury  resulted  in  a  verdict  and  Judg- 
mmt  for  the  defendant  The  plaintiffs 
bring  tbe  case  here  for  review  upon  error. 

There  is  but  little  conflict  In  the  evidence, 
and,  wb^  considered  as  a  whole,  we  think  It 
sustains  the  findings  of  the  Jury  and  the 
views  of  the  trial  court  It  was  established, 
without  contradiction,  tbat  the  plaintiffs  were 
copartners  doing  business  at  Denver,  Colo., 
nnder  the  firm  name  and  style  of  the  Knollln 
Sheep  Commission  Company;  that  the  plain- 
tiff, Knoilin,  was  engaged  in  the  same  busi- 
neas  at  Kanaaa  City  with  one  Leitcb,  as  co- 
partnwB  nnder  tbe  same  name;  that  the 
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two  flrms  co-operated  together  to  a  certain 
extent  In  a  friendly  way;  tliat  on  or  about 
October  16,  1906,  the  defendant  waa  ship- 
ping a  large  nnmber  of  slieep  to  the  KnoUfn 
Sheep  CommisgioD  Company  at  Kansas  City, 
at  which  time,  through  conversations  and  ar- 
rangements between  them,  the  Denver  firm 
made  sight  draft  upon  the  Kansas  City  firm, 
payable  and  delivered  to  the  order  of  the 
defendant,  for  $7,000,  which  placed  It  In  Its 
Denver  bank,  and  through  the  regular  course 
of  exchange  It  was  ultimately  paid  by  the 
Kansas  City  firm.  This  draft  was  made  and 
delivered  upon  account  of  this  shipment  of 
sheep.  It  appears  when  they  were  sold  by 
the  Kansas  City  house  they  brought,  deduct- 
ing expenses,  about  $720  less  than  the  amount 
of  this  draft,  and  this  action  la  brought  by 
the  Denver  house  to  recover  this  amount 
with  interest,  without  claiming  any  assign- 
ment or  transfer  by  the  Kansas  City  firm  to 
It  of  this  claim,  claiming  that  the  original 
draft  for  $7,000  was  an  advance  or  loan 
made  by  It  to  the  defendant. 

[1]  The  defendant  claims,  and  we  think 
the  evidence  saptNirtB  Its  contention,  that  in 
the  execution  of  this  draft  the  plaintiffs  In 
error  were  acting  as  the  r^rraentatlves  and 
agents  of  the  Kansaa  City  firm,  that  anch 
relation  szlsted  betwen  them,  and  that  In 
tblB  transaction  It  acted  as  ag«it  for  the 
Kansas  City  house,  between  which  and  the 
defendant  the  mtlre  transaction  took  idace. 
The  defoidant  admits  the  receipt  of  the 
$7,000  paid  by  the  Kansas  City  firm  through 
the  medium  of  thte  draft  It  Ukewlse  claims 
a  counterclaim  t^lnst  tibe  Kansas  City 
house,  but  denies  any  buslnefls  relation  in 
connection  with  this  transaction  between  it 
and  the  Doiver  firm.  As  there  Is  no  con- 
tention made  of  any  assignment  of  this  ac- 
count to  the  plaintiffs,  we  think  defendant's 
position  is  correct.  The  assignments  of  er- 
ror npon  the  theory  that  there  was  no  com- 
petent evidence  In  favor  of  the  defendant  up- 
on the  Issues  thus  formed  are  not  well  taken. 
There  Is  evidence  to  the  fact  that  the  Kansas 
City  house  ratified  all  the  actions  of  the 
Denver  house  in  this  matter  as  being  done 
for  them,  not  only  by  paying  the  draft,  but 
in  their  correspondence  thereafter  wherein, 
through  their  sales  items,  they  charged  It  to 
the  defendant,  also  by  their  written  instmc- 
tlons  to  the  Denver  bouse  to  collect  the  defldt 
from  the  def»idant  and  remit  It  to  them. 
There  Is  also  evidence  to  the  effect  that, 
after  this  transaction  had  taken  place,  the 
manager  of  the  Denver  house,  who  had  made 
this  draft,  stated  to  the  manager  of  tbe  de- 
fendant that  it  was  wholly  a  matter  between 
tbe  Kansas  City  house  and  the  defendant, 
and  not  htm.  Under  this  view  of  the  case 
the  refusal  of  the  trial  court  to  give  the 
instructions  covered  by  the  plaintiffs'  third, 
fourth,  fifth,  sixth,  and  seventh  assignments 

•Far  oOmt 


of  error,  which  were  based  upon  the  pre> 
sumption  that  there  was  no  evidence  In  tlie 
case  to  establish  agency,  was  correct. 

Their  complaint  against  the  Instructions 
of  the  court  in  submitting  to  tbe  jury  the 
question  of  whether  or  not  tbe  Denver  bouse 
was  the  agent  of  the  Kansas  City  house  was 
not  well  taken,  Cotmsel  base  their  com- 
plaints upon  the  theory  that  there  Is  no  evi- 
dence in  the  record  that  the  Denver  house 
was  In  any  sense  an  agent  of  the  Kansas 
City  house  in  this  transaction.  We  do  not 
agree  with  this  construction,  but  approve  the 
position  of  the  trial  court  in  this  respect 

[2]  Complaint  Is  also  made  to  the  admis- 
sion of  the  testimony  of  custom  and  usage 
of  representatives  in  drawing  drafts  on  East- 
em  houses.  We  find  no  error  in  this  respect 
There  was  evidence  to  show  sndi  agency, 
and,  as  we  nnderstand  it  this  evidence  of 
custom  was  Introduced  for  the  purpose  of 
showing  that  It  was  a  common  and  ordinary 
thing  for  agents  to  draw  sight  drafts  npon 
their  principals  where  live  stock  had  been 
consigned  to  the  principals,  and  as  tending  to 
disprove  the  contention  of  the  pisintiffs  In 
error,  that  the  facts,  as  presented,  made  of 
it  a  loan  or  advancement  to  the  defendant 
by  the  plaintiffs  In  error,  known  as  the  "Den- 
ver bouse." 

Perceiving  no  prejudicial  error,  tbe  Jndc- 
ment  Is  aflSrmed. 

Affirmed. 

OABBEBT  and  UDSSBB,  JJ.,  concur. 


BBBBfNB  T.  PEOPLE  ex  rel  BBEENB. 
(Supreme  Oonrt  of  Colorado.    Oct  2,  18110 

1.  Afpial  and  Bkeob  Q  907*)— RnviBW— 

FiNDiKos  07  Fact. 

Where  plaintiff  In  error  fails  to  bring  op 
the  evidence,  findings  of  fact  by  the  trial  court 
will  be  presumed  to  have  twen  made  upon  suf- 
ficient evidence. 

[Ed.  Note^For  other  case^  see  Aweal  and 
Error.  Cent  Dig.  H  29U-29ie;  De&  Dig.  | 
907,*] 

2.  Habeas  Gospub  Q  48*)— JnuBDicnon  of 

Pasties. 

Where  a  bosband  who  liad  separated  from 
his  wife  withoat  her  consent  obtained  possee- 
sfon  of  their  chUd,  and  took  It  from  the  state, 
the  trial  court  having  jurisdiction  of  both  of 
the  parties,  had  autbori^  npoo  an  application 
for  a  writ  of  babMS  corpus  to  compel  the  fa^ 
ther  to  return  the  diild,  and  produce  lUn  be* 
fore  the  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  f  48.*] 

3.  Habkab   Cobpus   (S  99*)— Oostodt  of 
Chilo — Right  of  Fathkb. 

In  the  absence  of  statute,  the  right  of  a 
father  to  the  euitody  and  services  of  his  child, 
must  yield  and  be  subjected  to  the  welfare  of 
tbe  child ;  and  the  court  may  in  its  discre- 
tion deprive  the  father  of  the  custody  of  his 
child,  and  give  it  to  the  motlier. 

[Ed.  Note.— For  other  caaea.  aee  Habeas  Co^ 
pus.  Cent  Dig.  |  84:  Dec  Dig.  1  00;*  Par- 
ent and  Child.  Cent  Dig.  H  4-je.] 
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4.  Habus  Oobfus  a  lis*)— Retiew— Dis- 
OBxnoH  or  Tbial  Codbt— Bvidbvcb. 

Where  the  evidence  WM  not  bTot^Iit,  there 

can  be  do  review  of  tlie  trial  eonrt'a  ezerclae 

of  Its  diBcretion  In  awardinf  the  enitody  of  an 

infant  child. 
[Ed.  Mote.— For  other  oaH^  ne  HalMu  Ckn- 

pets,  Dec  Dig.  f  lis.*] 

6.  EUbkas  OoBPn  a  118*)— AppKAL— R»- 
oxi>— Qtjestiohb  Fbbsbiitkd  bob  Rbview. 

Where  the  final  decree  in  a  conteet  be- 
tween a  husband  and  wife  ever  the  custody  of 
their  minor  child  was  not  embodied  in  the'  rec- 
ord, and  tlie  apnellate  court  was  not  advised 
what  It  cootaiiied,  a  uunplaint  that  the  judg- 
ment was  erroneous  in  depriving  the  father  of 
the  right  of  Tlaltatlon  is  not  properly  pre- 
atoted. 

[Ed.  Note.— For  other  cam.  Me  Habaai  Cor- 
pus, Dec  Dig.  I  lis.*] 

&  HABKA8    COBPUB    d   112*>— OuKODT  OV 

GHIZ.D— Judoubnt. 

Where  the  cnetody  of  a  minor  child  of  a 
husband  and  wife  was  in  controversy,  and  the 
attorneys  for  the  husband  Called  to  reqaest  an 
order  that  he  be  allowed  to  viiit  the  diUd. 
though  tiie  court  oiEered  to  nake  such  an  oi^ 
der  if  it  were  asked,  a  judgment  la  not  errone- 
ous In  failing  to  prorlde  nr  the  Cathex^  right 
of  vlldtation. 

[Kd.  Note.— For  other  caaet^  see  Habeas  Oor- 
pus,  Dec  Dig.  I  112.*] 

7.  Habbas  GoBPT7a  JS  112*V-Odbtodt  or 
Child— JuDGUEKT—RiaHT  to  Visit. 

A  Judgment  in  a  habeas  corpus  case  award- 
ing the  custody  of  an  infant  child  to  the  moth- 
er and  depriving  the  father  of  its  custody, 
though  biling  to  provide  for  the  father's  right 
to  vult  his  child,  does  not  preclude  the  father 
from  having  the  right  to  visit  Ida  child  at  ree- 
eonabie  times,  and  under  such  regulations  as 
may  be  provided  by  the  court. 

[Ed.  Note.— For  other  case^  see  Habeas  Cor- 
pus. Dec  Dig.  I  112.*] 

Error  to  District  Court,  Olty  and  County 
of  Denver;  Oarlton  M.  Bliss,  Judge. 

Habeas  corpus  by  the  People,  on  tlie  re- 
lation of  Bemlce  Breene,  directed  against 
Pet«-  W.  Breene.  The  writ  was  Issued,  and 
defendant  brings  error.  AEBrmed. 

Dixon  &  Dixon,  for  plaintiff  In  wror.  A. 
U.  Stevenson,  tat  defendant  in  oror. 

HIIX,  J.  This  Is  one  of  that  unfortunate 
class  of  cases  Involving  tbe  right  to  the  cus- 
tody of  an  Infant  child  as  between  the  fa- 
ther and  the  mother.  The  proceeding  was  In 
habeas  corpus.  It  appears  from  the  record 
that  the  plalntifT  in  error,  Peter  W.  Breene 
and  Bemice  Breene^  upon  whose  relation 
this  action  was  brought,  are  husband  and 
wife,  both  residents  of  Denver;  that  they 
had  one  child  WlUiam  Breraie,  bom  about 
November  20,  1904;  that  after  the  birth 
of  said  child  they  continued  to  live  together 
until  about  November,  1906,  at  which  time 
they  separated;  that  In  1907  negotUUlons 
were  opened  between  their  resi>ective  attor- 
neys with  a  view  to  a  settlement  of  their 
property  rights ;  that  at  this  time  tbe  child 
was  In  the  exclusive  posBession  of  its  moth- 
eXf  snd  had  been  since  their  separation; 


that  on  or  about  the  13th  of  October,  1907. 
when  the  child  was  In  charge  of  Its  nurse, 
tbe  father,  without  the  consent  of  and  In 
some  manner  unknown  to  tbe  mother,  se- 
cured poeseesion  of  It,  Immediately  taking 
it  to  the  dty  of  New  York,  where  he  placed 
It  In  the  custody  of  one  of  his  distant  rela- 
tives Intending  to  have  It  retained  there. 
The  writ  of  habeas  corpus  was  not  prayed 
for  or  issued  until  after  tbe  child  had  beeu 
removed  from  Colorado,  but  was  Issued  im- 
mediately thereafter.  Upon  answer  made 
the  respondent  was  ordered  to  have  the  child 
returned.  The  trial  Judge  stated  in  his  find- 
ings of  fact  that  he  did  not  regard  the  fa- 
ther as  a  person  unfit  to  have  the  custody  of 
the  child,  but  was  of  the  opinion  that  the 
beat  interest  of  the  child  at  Its  then  age  re- 
quired that  Its  custody  be  placed  with  the 
petitioner.  Its  mother,  which  was  so  order- 
ed. The  cause  la  brought  here  by  the  re- 
spondent for  review  upon  error. 

[11  The  plaintiff  in  error  has  not  seen  fit 
to  bring  up  the  evidence  for  onr  considera- 
tion, for  which  reason  we  must  assume  ttiat 
It  sustolns  the  findings  of  the  trial  court, 
that  the  mother  was  a  fit  person  to  have 
the  custody  of  the  child  during  its  tender 
years,  and  that  it  was  for  the  best  Interest 
of  the  child  that  its  custody  be  placed  with 
her. 

The  ralidity  of  the  Judgment  is  assailed 
upon  five  principal  grounds.  First.  That, 
as  there  was  no  action  pending  at  the  time 
the  child  was  removed  by  Its  father  to  tbe 
state  of  New  York,  the  court  was  without 
Jurladictlon  upon  habeas  corpus  to  order  tbe 
father  to  return  It  to  Colorado.  Second. 
That  under  the  combion  law  the  father  was 
entitled  to  the  custody  of  the  children,  and 
that,  as  tbe  common  law  has  not  been  abro- 
gated by  any  statute  of  this  state,  It  is  con- 
trolling in  a  case  of  this  kind.  Third.  That, 
even  if  general  section  2912  of  the  Revised 
Statutes  of  1908  could  be  held  applicable. 
It  does  not  apply  to  a  case  where  the  father 
and  mother  are  living  separate  and  apart; 
also  in  case  this  section  is  held  applicable 
that  construction  of  it  would  make  It  un- 
constitutional for  the  reason  that  Its  title 
Is  not  broad  enough  to  Include  this  portion 
of  the  act  which  differs  materially  from  the 
substance  of  tbe  former  act  amended. 
Fourth.  That  the  Judgment  is  contrary  to 
the  findings  of  the  court,  for  the  reason 
that,  it  having  found  the  husband  was  not 
an  unsuitable  person  to  be  awarded  the  cus- 
tody of  the  child,  It  should  have  been  so 
awarded  to  him.  Fifth.  That  the  Judgment 
is  erroneous,  In  that  it  deprives  the  respond- 
ent of  the  right  of  visitation,  and  makes  no 
provision  for  such  visits  or  communication 
with  the  child  by  bim  under  any  regulations 
or  at  all. 

[2]  Counsel  have  dted  no  authorities  to 
support  their  first  contmtlon,  but  base  their 
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arsrument  solely  upon  tbe  langnage  of  cor 
statute.  From  Its  language  we  conclude 
that  It  was  never  Intended  It  should  be  given 
such  a  narrow  construction  as  contended 
for.  The  record  discloses  that  both  the  peti- 
tioner and  respondent  were  residents  of  the 
city  of  Denver  and  within  the  jurisdiction 
of  the  trial  court;  that  the  wrongful  act 
complained  of  was  performed  within  said 
city.  Numerous  cases  hold  that  the  writ 
operates  upon  tbe  person  within  the  Juris- 
diction, and  he  can  be  compelled  to  produce 
a  child  from  without  the  Jurisdiction.  In 
Church  on  Habeas  Corpus,  at  page  170,  it  is 
said:  "Ihe  writ  of  habeas  corpus  Is  some- 
times resorted  to  as  a  foundation  for  reach- 
ing persons  restrained  of  their  liberty  be- 
yond the  Jurisdiction  of  the  court  to  which 
application  is  made,  but  which  restraint  has 
been  caused  by  a  person  acting  within  the 
Jurisdiction  of  the  court  •  •  •  This 
question  comes  up  most  frequently  in  cases 
concerning  the  custody  of  infant  children ; 
and  where  a  person  Is  shown  to  have  once 
had  the  custody  of  a  child,  and  he  has  part- 
ed with  it  to  some  one  else  wrongfally — that 
is,  without  legal  authority — so  that  It  Is 
true  that  he  cannot  redeliver  the  child  at 
the  time  when  its  production  is  required, 
the  child  being  then  out  of  his  possession, 
custody,  and  control,  the  fact  that  he  has 
so  parted  with  the  possession  of  the  child 
is  no  answer  to  proceedings  to  compel  its 
production  on  habeas  corpus,  except  where 
there  is  clear  proof  of  an  absolute  impossi- 
bility to  produce  the  child."  In  the  case  at 
bar  the  writ  operated  upon  the  person  with- 
in the  state.  The  return  admitted  that  the 
child  was  in  the  custody  of  respondent  and 
within  his  power  to  produce  within  20  days. 
Respondent  did  produce  the  child  In  obedience 
to  the  writ,  and  thereby  placed  the  child  in  the 
custody  of  the  court  Under  this  state  of 
facts,  we  conclude  that  the  court  was  within 
Its  Jurisdiction  in  the  issuance  of  the  writ  in 
the  first  Instance  and  in  tbe  disposition  of 
the  child  thereafter.  This  position  seons  to 
be  supported  by  all  the  authorities  cited  upon 
the  subjecc  The  Queen  v.  Bamardo,  23  Q. 
B.  D.  305;  The  Queen  v.  Bamardo,  24  Q. 
B.  D.  283;  In  Matter  of  Jackson.  15  Mich. 
417 ;  Rivera  r.  Mitchell,  S7  Iowa.  198,  10  N. 
W.  626. 

131  We  find  It  unnecessary  to  determine  tbe 
constitutionality  of  general  section  2912. 
Rev.  St  1008,  for  the  reason  that  the  great 
weight  of  authority  in  the  United  States  is 
to  the  effect  that  the  old  rigid  rule  of  the 
common  law  contended  for  by  counsel,  which 
gave  to  tbe  father,  by  reason  of  the  pater- 
nal relation,  under  all  drcumstances,  ezc^ 
in  very  extreme  cases,  a  right  to  the  custo- 
dy and  services  of  his  child,  superior  to  that 
of  the  mother  and  of  all  others,  in  modem 
times  has  been  greatly  modified  and  relax- 
ed both  in  England  and  America.  It  la  now 
almost  univNsally  conceded  in  both  coun- 
tries that  this  pstemsl  Tigbt  most  jUiA  and 


be  subordinated  to  the  interest  and  welfare 
of  the  child  under  the  control  of  the  states 
In  this  Jurisdiction  the  paramount  and  con- 
trolling question  by  which  the  court  must 
be  guided  is  the  interest  and  welfare  of  the 
child.  McKercher  et  al.  t.  Green,  13  Golo^ 
App.  270,  68  Pac.  406;  Wilson  et  aL  t.  Ultcb- 
ell,  48  Colo.  454,  111  Pac.  21.  80  L.  R.  A. 
(N.  S.)  607.  This  power  exists  whether  glvoi 
by  the  section  above  referred  to  or  not 

[4]  The  decree  herein  affecting  the  custody 
of  the  child  was  made  by  the  trial  court  In 
the  exercise  of  a  discretionary  power,  and, 
as  the  plaintiff  in  error  has  not  seen  fit  to 
bring  up  for  our  consideration  the  evidence 
upon  which  this  discretion  was  based,  we 
are  not  in  a  position  to  review  It  with  a  view 
of  saying  whether  there  was  an  abuse  of 
such  discretion.  We  understand  the  above 
is  the  rule,  regardless  of  the  fact  that  the 
father,  as  in  this  case,  is  held  to  be  not  an 
unsuitable  i>ers(Hi  to  be  awarded  the  custody 
of  the  child.  Many  other  matters  may,  and 
probably  did,  enter  into  this  question.  Nei- 
ther of  the  parties  has  an  absolute  right  that 
can  militate  against  ttie  welfare  of  the  In- 
fant 

From  the  record  before  us  we  can  gather 
several  sound  reasons  whldi  might  have  been 
partially  controlling  in  the  mind  of  the  trial 
court  in  exercising  Its  discretion.  First,  the 
age  of  the  child  (under,  three  years) ;  second, 
that  the  mother  was  a  competent  person  to 
have  it ;  third,  that  the  father,  while  a  com- 
petent person  to  have  its  custody,  by  his 
own  pleadings  showed  that  he  was  not  pos- 
sessed of  sufficient  means  to  provide  and 
care  for  It  as  its  mother  was;  fourth,  the 
acts  of  the  father  in  tbe  manner  he  secured 
its  possession  from  the  mother  and  in  re- 
moving it  to  the  city  of  New  York  and  there 
placing  it  in  the  hands  of  strangers  to  the 
child  and  his  returning  to  Denver.  These 
matters  might  have  caused  the  court  to  be- 
lieve that  the  ftither  did  not  appreciate  Its 
happiness  and  welfare  In  the  future,  to  the 
ractent  of  the  mother,  and  that  as  this  was 
Intended  to  be  his  disposition  of  the  little 
one,  It  would  thereby  be  removed  from  tbe 
affections,  love,  and  care  of  the  mother  or 
any  one  else  who  was  near  and  dear  to  it 
to  be  thus  reared  among  strangers  withont 
having  those  feelings  of  love,  affection,  and 
tenderness  lavished  upon  It  which  are  so 
necessary  and  vital  to  a  child  of  infant 
years,  not  only  for  Its  happiness  during  that 
period,  but  in  the  molding  and  making  of 
Its  character  for  the  years  to  come.  This 
meant  the  rearing  of  the  child  in  the  dty 
of  New  York,  when  its  father  and  mother 
were,  both  residents  of  the  dty  of  Denver, 
and,  so  far  as  we  are  advised.  Intended  to  so 
remain.  This  would  prevent  the  motbw 
from  having  reasonable  opportunity  to  visit 
her  little  one,  and  meant  that  it  was  to  bs 
reared  among  strangers  2,000  miles  from  both 
father  and  mother  during  that  period  of 
lUs  when  the  pnttla  oC  0»  Uttls  tiii«BS 
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soonds  sweeter  to  the  ears  of  the  parent 
than  the  strains  of  any  music  of  hnman  com- 
position yet  presented.  This  natural  right 
of  assodatloD  between  parent  and  child  was 
to  be  denied  both  mother  and  father  daring 
that  period  of  the  child's  llftf  when  Its  very 
presence  has  a  tendency  to  soften  the  hearts 
of  the  parents  to  all  mankind,  and  works 
as  a  material  aid  in  keeping  the  parents 
yoonger  in  their  envlronmente  and  more 
tender  in  their  nature.  Yet,  according  to 
the  father's  admitted  plans,  all  this  was  to 
be  denied  both  him  and  the  mother  without 
any  reasonable  reason  therefor.  These  mat- 
ters and  many  others  may  haw  been  con- 
trolling in  the  mind  of  the  trial  court  In  the 
exerdsiog  of  its  discretion,  regardless  of  the 
fitness  of  the  father  otherwise  to  be  award- 
ed the  custody  of  the  child. 

[C]  The  complaint  that  the  judgment  Is 
«rroneons  in  that  it  deprives  the  respondent 
of  the  right  of  visitation  and  makes  no  pro* 
Tislon  for  such  visits  Is  not  properly  pre- 
sented by  the  record,  for  the  reason  that  the 
final  decree  la  not  embodied  in  the  record 
and  we  are  not  advised  what  It  contains. 

[I]  In  addition,  by  an  examination  of  the 
original  record,  we  find  that  the  attorneys 
for  the  petitions  requested  that  the  court 
make  provisions,  if  the  respondent  so  desired, 
for  his  visiting  tlie  child  at  reasonable  times. 
The  court  was  In  doubt  of  its  right  so  to  do 
In  a  habeas  corpus  action,  and,  when  the 
court  80  stated,  counsel  for  the  respondent 
replied:  "I  want  that  to  appear  In  the  rec> 
ord  «  •  •  that  the  court  has  refused 
to  permit  the  father  to  see  the  child."  To 
which  the  court  responded:  "Did  you  apply 
for  such  an  order?"  Counsel  stated:  "I  did 
not  ask  for  It."  The  court  replied:  "Then 
let  the  record  show  that  Judge  Dixon  re- 
fuses to  ask  for  an  order  permitting  the 
father  to  see  the  child."  The  court  further 
stated  to  counsel  for  respondent:  "If  yon 
wish  to  ask  for  permission  for  the  respond- 
ent to  visit  this  child  at  any  reasonable  time, 
the  court  will  eo  order  now,  if  you  wish  to 
ask  the  court  to  do  It." .  To  which  counsel 
replied:  "It  Is  impossible,  If  your  honor 
please,  for  me  to  ask  It,  because  Mr.  Breene 
has  left.  It  is  now  10  o'clock  at  night,  and 
I  cannot  see  him.  It  Is  Impossible  for  me 
to  speak  for  him  In  the  premises."  Counsel 
for  the  petitioner  states  in  his  brief  that  an 
order  allowing  the  respondent  to  visit  the 
child  at  reasonable  times  has  been  made  by 
the  trial  court  since  the  rendition  of  the 
Judgment  It  is  not  a  part  of  this  record, 
and  we  have  no  official  evidence  of  that  fact, 
but  under  the  record  as  here  disclosed  we 
do  not  think  that  this  cause  should  be  re- 
versed for  the  reason  that  no  such  condition 
is  placed  in  the  order  providing  tor  a  judg- 
ment tor  final  decree. 

[7]  The  respondent's  counsel  were  advised 
that  13iey  could  have  It  therein  if  tb^  ao 


desired  and  cared  to  make  a  request  that  It  be 
so  Included.  We  are  also  of  the  opinion 
that  these  matters  do  not  preclude  the  re- 
spondent from  having  the  right  to  visit  his 
child  at  reasonable  times,  and  under  such 
r^ulatlons  as  might  be  provided  for  by  the 
court,  and  that,  In  case  such  an  order  has 
not  been  made  and  this  right  is  refus^ed  tilm, 
the  affirmance  of  this  Judgment  would  not 
preclude  the  trial  couft,  upon  proper  appli- 
cation, from  entering  such  an  order,  as  In 
its  discretion  the  facts  would  warrant,  as 
likewise,  It  would  not  preclude  the  court  In 
this  case  or  In  some  other  proper  case  from 
making  further  orders  pertaining  to  the 
custody  of  a  child  when  conditions  may  have 
changed  whldi  would  warrant  and  justify 
the  making  of  any  change  concerning  Its  cos- 
tody. 

For  tlie  reasons  stated,  the  jud^ent  Is 
afflrmed. 
Afflrmedi 

OABBEBT  end  IfDSSBB)  JJ,,  ctmcnr. 


JOHNSON  GOUNTT  SAVINQS  BANK  T. 
OBEQO. 

(Snpcenw  Oonrt  of  Oolonda  Oct  2,  1911.) 

1.  Bills  avd  Noun  a  481*)  — AmwEB  — 

Feaud. 

An  answer  In  an  action  by  the  transferee 
of  an  order  which  had  been  accepted  by  the 
buyer  of  goods,  which  alleges  fraud  In  securing 
the  order,  denies  that  the  plaintiff  was  an  Inno- 
ccQt  purchaser  for  value  In  doe  coarse  of  trade 
before  maturity,  or  at  all,  all^^  its  knowledge 
of  the  fraud,  and  that  It  was  a  party  to  It,  la 
good  on  demurrer  or  motion  to  strike. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Dec  Dig.  f  481.*] 

2.  Bixxfl  AHD  Notes  497*)— Aotiok— Bua- 
DBN  OF  Paoor. 

Where  the  acceptance  of  an  order  for  the 
payment  of  money  is  void  In  the  hands  of  the 
drawer  under  Bev.  St  1908, 1  4518,  because  o1>- 
tained  by  fraud  and  fiilse  representations,  sec- 
tion 4022  imposes  upon  the  holder  the  burden  of 
Bhowing  that  he  was  a  bona  fide  holder,  and 
that  he  took  the  paper  before  maturity  in  good 
faith  and  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1075-1687;  Dec.  Dig.  { 
407.*] 

3.  Bills  and  Notes  (8  605*)  —  Action  —  Ac- 
ceptance—Admissibilitt  or  Evidence  — 
Fbaud. 

Where  defendant  In  an  action  by  the  trane- 
feree  of  an  order  for  the  payment  oi  money  ex- 
ecuted by  iiim  to  the  seller  of  goods  pleads 
fraud  In  securing  the  order  and  the  transferee's 
knowledge  thereof,  denies  that  the  transferee 
was  an  innocent  purchaser  for  value,  and  al- 
leges that  it  was  a  party  to  such  fraud,  evi- 
dence as  to  the  representations  of  the  seller's 
salesman  and  as  to  the  character  (rf  the  goods 
sold  and  as  to  the  details  of  the  transaction  Is 
admisdUe. 

[Ed.  Note.— For  other  case,  see  Bills  and 
Notes,  Dec  Dig.  I  B06.*] 


•Vte  oOv  aasM  Ms  asine  topla  and  ssetloa  NUMBBR  la  Dee.  Dig.  ft  Am.  Dig.  Kay  No.  autim  ft  Rav'r  Intoxss 


Digitized  by 


Google 


1004 


U7  PACIFIC  BEPOBTBB 


(Cola 


4.  Bills  ahd  Nom  (|  72*)  — •  Acciptancb — 

RSSCISSIOK. 

Where  the  hover  of  eoods  wu  defrauded 
tn  the  lale,  hia  offer  to  allow  Judgmeat  to  be 
takeD  against  him  for  the  amount  of  the  goodB 
sold  by  bim  and  for  the  return  of  those  anaold 
with  a  tender  thereof  operates  M  a  lufBdent 
readidon  of  fafa  acceptance  of  an  order  tor  the 
pajment  of  money  to  the  seller, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent.  Dig.  |  122;  Dec  Dig.  S  72.*] 

I^r  to  District  Court,  Boulder  Oonnty; 
James  B.  Oarrlsaes,  Judge. 

Action  by  the  Jobnson  Connty  Bavlngs 
Bank  against  Charles  O.  Gregg.  Judgm^t 
for  plalntlir,  and  plalntUE  brings  writ  of  er- 
ror. AfBrmed. 

Charles  M.  Campbell,  for  plcOntUT  In  er- 
ror. Bichard  H.  Wblteley.  for  dtf«idaut  In 
error. 

RIIiLt  J.  On  June  16,  1904,  at  Ward, 
Colo.,  the  defendant  in  error  made  and  de- 
livered to  the  Puritan  Manufacturing  Com- 
pany (an  Iowa  corporation)  his  wrlttm  ac- 
ceptance of  a  certain  order,  a  copy  of  which 
Is  as  ft^ows: 


Ctutomsr^ 
Aeeeptaaoe. 
Accepted, 
Clias.  O.  QresB 
Cnatomer's 
Sisoatare. 


Purlt&n  Htg.  Companr.        No.  SS41. 
lora  CItr,  la.,  June  16.  19«. 

Thirteen  montbfl  altar  data  Pty 
to  Puritan  Mfg.  Company  or  Order 
Three  Hundred  and  Bttghtr  Dollan, 
fSSO.OO.  Value  raoaiTed  and  eliarse 
to  aeconnt  of 

Parltan  Company. 

Par  CLV. 

To  Chaa.  O.  Oregg. 

Ward,  Colo. 


About  September  6,  1904,  It  appears  this 
order  was '  by  the  Puritan  Manufacturing 
Company  Indorsed  and  delivered  to  the 
plalutUF  In  error.  Upon  Its  nonpayment  this 
action  was  brought  to  recover  the  amount 
Tbe  answer  of  the  defendant  denied  that 
the  plaintiff  was  the  owner  of  the  instru- 
ment, or  that  It  had  been  transferred  and 
delivered  to  tbe  plaintiff  In  tbe  ordinary 
course  of  buBlness,  or  for  a  valuable  consid- 
eration. It  further  alleged  fraud  in  tbe  se- 
curance  of  tbe  acceptance  upon  behalf  of 
tbe  Puritan  Manufacturing  Company,  and 
sets  forth  that  the  plaintiff  was  In  reality  a 
collecting  agency '  for  the  manufacturing 
company ;  that  it  was  advised  of  all  facts 
pertaining  to  said  matter  prior  to  tbe  al- 
leged transfer;  that  the  consideration  for 
said  acceptance  was  certain  merchandise  re- 
ceived under  the  warranty  of  the  Puritan 
Manufacturing  Company  with  a  guaranty 
for  a  pulod  of  five  years,  with  the  further 
agreement  that  the  paper  of  the  defendant 
should  not  be  n^tiated,  bat  would  be  held 
so  that  it  could  be  returned  or  canceled,  as 
per  certain  agreements  between  the  parties, 
and  many  other  defenses  not  necessary  to 
mention,  with  tbe  further  statemmt  that  tbe 


defendant  bad  made  sales  of  I20.0S  of  tbe 
goods  so  purchased,  and  he  offered  that 
judgment  might  be  taken  against  him  for 
this  amount  and  for  the  return  of  the  bal- 
ance of  the  merchandise  remaining  unsold. 
Trial  was  to  Ihe  court,  which  found  that 
the  defendant  executed  the  acceptance  In 
question ;  that  the  Puritan  Manufacturing 
Company  of  Iowa  City,  Iowa,  la  a  fraudu- 
lent institution  engaged  In  Illegitimate  busi- 
ness; that  its  promoters  or  prc^rletors  are 
engaged  In  fraudulent  transactions  as  a 
business ;  that  they  Intentionally  deceive  the 
public  with  their  goods ;  that  the  name  Pu- 
ritan Is  a  misnomer;  that  their  agent  who 
sold  the  goods  to  the  dtfendant  for  which 
the  acceptance  was  executed  came  here  for 
the  purposeof  deceiving  and  defrauding  him ; 
that  the  company  sent  him  out  for  that  pur- 
pose; that  the  goods  were  worthless,  of  no 
account  whatever;  that  the  whole  transac- 
tion was  based  upon  an  intentional  wrong; 
that  It  was  not  only  a  fraudulent  transac- 
tion, but  the  consideration  bad  failed  upon 
which  tbe  Instrument  was  based;  that  the 
Johnson  County  Savings  Bank,  plaintiff  In 
error,  was  not  the  holder  of  said  note  in 
due  course  of  business;  that  tbe  transac- 
tion was  more  In  the  nature  of  using  the 
bank  as  a  collecting  agency  for  the  purpose 
of  aiding  the  Puritan  Manufacturing  Com- 
pany In  the  collection  of  Its  paper ;  that  the 
Puritan  Manufacturing  Company  intended  to 
deceive  the  defendant  by  selling  him  false 
goods,  or  worthless  goods,  and  taking  his 
note  payable  at  a  future  time  and  to  evade 
the  law  by  appearing  to  place  the  note  In 
the  hands  of  an  Innocent  purchaser  so  the 
defendant  could  not  set  up  a  defense;  that 
the  bank,  the  plaintiff  In  error,  was  willing 
to  lend  Its  assistance  to  the  company ;  that 
It  did  not  in  fact  buy  the  notes,  but  took 
them  colorahly  as  a  purchaser,  but  legally 
In  the  nature  of  a  collection ;  that  the  bank 
was  not  a  holder  In  due  course  of  trade 
The  Judgment  was  against  the  dtfendant  In 
the  sum  of  $20.05  and  for  tbe  return  to  tbs 
plaintiff  of  the  goods  unsold.  The  plaJntUT 
prosecutes  this  writ  of  error. 

The  plaintiff  in  error  has  assigned  27  al- 
leged errors  for  our  consideration.  These 
may  be  grouped  Into  three  divisions.  Tbe 
first  considered  pertains  to  the  sufficiency 
of  tbe  evidence  to  sustain  the  findings  and 
the  Judgment.  Without  going  into  tbe  his- 
tory and  making  an  analysis  of  the  evi- 
dence, we  think  it  sufficient  to  sustain  the 
findings  of  the  trial  court  In  this  respect 
we  find  that  the  Supreme  Court  of  the  stats 
of  Iowa  {the  resident  state  of  the  plalntifl) 
and  that  of  other  states  where  this  same 
company  has  been  making  similar  conten- 
tions alt  appear  to  take  the  same  Tlew  as 
the  trial  conrt  did  In  this  case,  Parltan 
Mfg.  Ca  T.  Emporium,  ISO  Iowa,  BSB^  107  N. 
W.  428;  Puritan  Mfg.  Oo.  T.  Benaker  (Ky.) 
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loe  S.  W.  813 ;  Puritan  Mfg.  Ca  t.  Wester- 
mire,  47  Or.  557.  84  Pac  7d7 ;  Pnrltan  Mfg. 
Co.  T.  Bontetller  et  aL,  79  Oonn.  256,  64  AtL 
227. 

[1]  Tbe  seconcl  group  of  assignments  per- 
tains to  the  pleadings  In  which  It  is  claimed 
tbe  court  erred  in  denying  plalnUfTs  motion 
to  strike  the  defendant's  answer  and  In 
overruling  Its  demurrer  thereto.  We  find 
no  merit  in  these  contentions.  The  answer 
alleges  foots  of  fraud  In  securing  the  order 
in  the  first  Instance.  It  further  alleges  the 
assignee's  knowledge  of  these  facts.  It  also 
denies  that  the  plaintiff  was  an  innocent 
purchaser  for  valne  In  due  course  of  trade 
before  maturity  or  at  all,  and  sets  forth,  In 
substance,  that  it  was  a  party  to  this  fraud. 
We  think  the  answer  states  a  good  defense. 

The  third  contention  pertains  to  tbe  ad- 
mission of  OTidoice  and  the  burden  of  proof. 
This  can  be  divided  into  two  snbdivlBtons. 
Tbe  first  ref«8  to  who  has  the  burden  of 
proof  In  showing  that  the  plaintiff  became 
the  purchaser  tot  yalne  without  notice; 

[1]  In  the  ease  at  bar  we  think  the  evi- 
dence sufficient  to  establish  that  the  acc^t- 
anee  to  tbe  order  was  obtained  tbront^  fraud 
and  by  false  representations,  hence  void 
in  the  liands  of  the  Puritan  Blannfacturlng 
Company.  Under  section  4818,  Rev.  St  1908, 
Its  title  was  therefore  dtfectlve.  Under  sec- 
tion 4S22,  Rev.  St  1908,  the  burden  of  proof 
was  then  upon  the  plabitiff  to  show  that  It 
was  a  bona  fide  holder,  and  that  it  took  the 
paper  before  maturity  In  good  faith  and  for 
value.  Stouffer  v.  Fletcher,  140  BUch.  841, 
100  N.  W.  684;  Stouffer  V.  Clark,  146  Mich. 
345,  100  N.  W.  686 ;  Horrlgan  v.  Wynum.  90 
Mich.  121,  61  N.  W.  18T;  Cox  y.  CUne  et  al., 
130  Iowa,  128,  U7  N.  W.  48.  Besides,  the 
preponderance  of  the  evidence,  If  anything, 
*  was  to  the  effect  that  the  plaintiff  was  not 
In  fact  the  owner  of  this  bistnunent,  but 
that  it  was  still  owned  by  the  Puritan  Man- 
ufacturing Company. 

[S]  We  find  no  error  In  the  admission  of 
the  evidence  relating  to  the  repreaentatlcms 
of  the  traveling  salesman  of  the  Puritan 
Manufacturing  Company.  Under  the  allega- 
tions of  tbe  defendant's  answer,  this  was  a 
necessary  part  of  his  case.  Johnson  County 
Savings  Bank  v.  Rapp,  47  Wash.  80,  91  Pac. 
382. 

Neither  do  we  find  the  evidence  pertaining 
to  the  character  of  the  goods  alleged  to  have 
been  sold  objectionable;  nor  was  the  evi- 
dence of  the  details  pertaining  to  the  trans- 
action between  tbe  defendant  and  the  Puri- 
tan Manufacturing  Company  objectionable. 
This  was  all  pertinent  when  applied  to  the 
question  of  the  fraud  which  tbe  defendant 
alleged  had  been  perpetrated.  Some  slight 
evidence  may  have  been  admitted,  which, 
technically  speaking,  was  Incompetent  but 
we  find  none  which,  in  our  opinion,  worked 


any  prejudice  against  the  rights  of  tbs 

plaintiff  In  error. 

[4]  Where  the  buyer,  as  in  this  case,  ma 
deluded  In  the  sale,  his  offer  to  allow 
Judgment  to  be  taken  against  him  for  tbe 
amount  of  the  goods  sold  and  for  the  return 
of  those  unsold  (having  made  a  tender  of 
the  same)  operates  as  a  sufficient  rescission 
of  tbe  contract,  when  it  was  obtained 
through  fraud.  We  find  no  error  In  this 
respect  Lyon  v.  Llndblad,  145  Mich.  GSS, 
108  N.  W.  969 ;  Lyon  v.  Irw,  148  Mich.  352, 
112  N.  W.  1140;  Coz  v.  OUne  et  al„  189 
Iowa,  128,  117  N.  W.  48. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

OABBERT  and  MUSSEB,  concur. 


aMPIRB  RANCH  A  GATTLB  00.  T. 
COLDREN. 

(Supreme  Court  of  Colorado.  June  6,  1911. 
Rehearing  Dented  Oct  2,  191L) 

1.  Taxation  (|  800*>— Sdh  io  Qvm  Tit£»- 

Tender. 

The  bolder  of  the  legal  title  to  land  may 
sue  to  quiet  title  against  an  Invalid  tax  deed, 
without  tendering  taxes  paid  by  tbe  defendant 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  158tl ;  Dec  Dig.  |  SOa*] 

2.  Taxation  (1  679*)— Tax  Txtlbs— Saub  to 

COUNTT. 

A  tax  deed,  Issued  opon  a  certificate  of 
sale  to  a  county,  is  void  where  it  appears  that 
tbe  land  was  only  offered  on  the  first  and  sec- 
ond days  of  a  general  tax  sale,  and  was  struck: 
off  to  tbe  county  several  days  later,  and  there 
is  no  showiog  that  the  land  was  offered  in  the 
interim,  or  that  the  day  It  was  struck  off  to  the 
county  was  the  last  day  of  the  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1361,  1362 ;  Dec  Dig.  |  679.*] 

3.  Taxation  (i  788*)  —  Tax  Titubs  —  Tax 
Deeds— FBEsuHFTions. 

Where  defendant's  tax  deed  shows  that 
land  was  sold  to  a  county  more  than  four  years 
before  the  certificate  was  assigned  to  him,  the 
deed  is  void  on  its  face,  the  county  clerk  hav- 
ing no  authority  to  assign  a  certificate  after  the 
lapse  of  three  years,  and  it  being  presumed  that 
tbe  treasurer  performed  his  duty  to  make  the 
certificate  at  the  conclusion  of  the  sate. 

[Ed.  Note.— For  other  cases,  lee  Taxation, 
Dec.  Dig.  i  788.*] 

4.  Taxation  (S  748*)  —  Tax  Txtlbb  —  Tax 
Deeds— AssiQNUENT. 

A  valid  assignment  of  tbe  certificate  of 
land  sold  to  a  county  is  essential  to  a  valid  tax 

deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 

Dec.  Dig.  i  74a*] 

5.  Process  (fi  96*)  —  Sbbyiok  —  Substituted 

Service— NONRESi  DENCE. 

Under  the  statute  providing  for  aervlce  by 
publication  upon  tbe  Sling  of  an  affidavit  that 
tbe  defendant  resides  out  of  the  state,  or  has 
departed  without  intention  of  retnrning  or  con- 
ceals himself  to  avoid  service,  and  giving  de- 
fendant's post-office  address  if  known,  or,  u  un- 
known, stating  that  fact,  a  strict  compliance 
with  the  statute  is  necessary  to  give  tbe  court 
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jurlBdiction ;  and  hence,  where  the  affidavit 
failed  to  make  a  atatement  of  noDresidence  or 
other  ground  and  did  not  mention  the  matter 
of  post-office  addreas,  no  valid  aervice  oontd  be 
had. 

[Ed.  Note.— For  other  cases,  eee  Process, 
Cent  Dig.  %i  108-120;   Dec.  Dig.  S  96.*] 

6.  Judgment  Q  n*)—'pROCwa  to  Sttbuih— 

A  Judgment  rendered  againat  a  defendant 
hj  a  court  that  did  not  obtain  jurisdiction  of 
hia  person  by'  aervice  of  process  or  otherwise  ia 
a  nuIUty. 

Ilid.  Note.— For  other  casea,  see  Judgment, 
Cent.  Dig.  §S  25-33 ;  Dec.  Dig.  S  17."] 

7.  Judgment  (J  489*)— Collateral  Attack- 
Mature. 

A  judgment,  void  for  want  of  Jurisdiction 
of  the  parties,  is  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,*  see  Judgment, 
Cent.  Dig.  S§  924,  925;  Dec.  Dig.  S  489.«] 

8.  Constitutional  Law  (§  309*)— DOK  Pbo- 
CEB8  OF  Law— Sebvicb  or  Pbocesb— Pns- 
ucATiOR— Collateral  Attack. 

Mills*  Ann.  Code,  S  44,  provides  that  frqm 
the  filing  of  the  cnmplaint  or  aervice  of  sum- 
mons the  court  shall  have  jurisdiction  of  all 
aubsequent  proceedings.  In  an  action  to  quiet 
tlUe  against  a  default  judgment  againat  a  non- 
resident, aerved  by  publicationr,  the  affidavit  for 
whicb  was  radically  defective.  It  was  urged  that 
the  statute  cited  ;tave  the  court  such  jurisdic- 
tion that  its  ruling,  in  ordering  publication, 
that  the  affidavit  was  suffident,  was  mere  er- 
ror, so  that  the  judgment  could  not  be  collater- 
ally attacked.  Beld,  that  such  construction  of 
the  statute  would  make  it  invalid,  as  depriv- 
ing the  nonresident  defendant  of  bis  property 
without  due  proceas  of  law. 

[Ed.  Mote. — For  other  cases,  see  Constitution- 
al Tmw,  Cent.  Dig.  S§  929,  930;  Dec.  Dig.  t 
309.*1 

9.  Judgment  (8  496*)— Collatbbal  Attack— 
GBOUND&— Pbesumptionb. 

Where  the  record  shows  no  affidavit  for 
an  order  for  service  by  publication  against  a 
nonresident  defendant,  it  will  be  presumed,  on 
collateral  attack  on  a  Judgment  of  a  court  of 
general  jurisdiction,  that  a  proper  affidavit  was 
filed,  but,  where  a  defective  affidavit  was  found, 
that  presumption  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  833,  934;  Dec.  Dig.  {  495.*] 

Campbell,  G.  J.,  dissenting. 

Ed  Banc.  Appeal  from  Wasblngton  County 
Court;  C  W.  Ballard,  Judge. 

Action  by  Bert  Coldren  againat  the  Empire 
Banch  &  Cattle  Company,  a  corporation. 
From  a  jud^ent  for  plaintiff,  defenOant  ap- 
peals. Affirmed. 

R.  H.  Gllmore  and  J.  C.  Gnnter,  for  appel- 
lant Isaac  Pelton  and  E.  T.  Wells,  for  ap- 
pellee: 

BAILET,  3.  This  Is  a  suit  to  remove 
cloud  from  title,  wherein  appellee  was  plain- 
tiff and  appellant  was  defendant  The  com- 
plaint alleges  that  the  plaintiff  Is  the  owner 
in  fee  of  the  land  in  dtepute  and  entitled  to 
possession;  that  defendant  wrongfully  claims 
to  be  the  owner,  under  a  treasurer's  deed  «z- 
ecuted  on  February  20,  1901,  and  filed  for 
record  in  tbe  office  of  the  county  clerk  of 
Wasfalngton  county  on  tbe  following  day; 


that  tbe  deed  was  Told  hecanae  ttie  land 
was  stricken  off  to  the  county  on  the  first 
day  of  tbe  sale,  although  tbe  sale  continued 
long  thereafter;  and  also  because  the  certif- 
icate of  purchase  thereof  was  assigned  to  the 
defendant  by  tbe  county  derlE,  on  tbe  23d 
day  of  January,  1901,  more  than  four  years 
SLtter  Its  issuance  and  delivery.  Tbe  com- 
plaint also  sets  forth  that  on  the  2d  day  of 
July,  1902,  the  defendant  falsely  and  fraud- 
ulently procured  tbe  entry  of  a  judgment  In 
the  county  court  of  that  county,  decreeing  it 
to  be  tbe  owner  and  In  possession  of  the 
land,  and  adjudging  the  plaintiff  to  have  no 
title,  estate  or  claim  thereto;  that  service 
of  summons  in  that  action  was  attempted  to 
be  secured  by  publication;  that  plaintiff  was 
not  Informed  of  the  pendency  thereof  nndl 
several  years  after  the  rendition  of  the  de- 
cree, nor  until  within  sixty  days  before  the 
filing  of  this  suit;  that  plaintiff  had  a  meri- 
torious defense  to  tbe  action;  that  be  was 
then  and  still  Is  the  owner  in  fee  of  tbe 
land;  that  defendant  bad  no  title  to,  or  In- 
terest in,  tbe  land,  save  and  except  as  herein 
set  forth;  that  tbe  affidavit,  upon  which  the 
order  permitting  service  of  summons  by  pub- 
lication Issued,  contained  no  statement  that 
tbe  defendant  resided  out  of  tbe  state,  or 
that  the  post-offlce  address  of  the  defendant 
was  unknown,  or  any  statement  relating  to 
bis  post-offlce  address;  that  said  affidavit  was 
wholly  Insufficient,  under  the  statute,  upon 
which  to  base  an  order  for  publication;  and 
that  the  pretended  Judgment  and  decree,  aa- 
sumlng  to  quiet  title  In  tbe  defendant  to  the 
land,  was  void  and  of  no  force  or  effect 

The  first  defense  put  In  issue  plaintlfTs 
claim  of  ownersbip  to  tbe  land  and  right  of 
exclusive  or  any  possession  thereof;  admits 
that  It  claims  title  to  the  premises  by  virtue 
of  the  tax  deed  and  decree  mentioned  in  tbe» 
complaint,  but  denies  the  Invalidity  of  that 
tax  deed  and  all  allegations  of  fact  tending 
to  show  it  Invalid;  also  denies  all  all^a- 
tlons  of  fraud.  Irr^ularlty  and  UleE^aiity,  in 
connection  with  the  suit.  In  the  affldAlt  for 
service  of  aummoDs  by  publication,  or  In  tbe 
proceedings  leading  np  to  the  decree,  and 
tbe  bivalldlty  of  the  decree  itself. 

Tbe  second  defense  Is  that  plaintiff  failed,, 
before  suit  commenced  or  at  all,  to  tender 
tbe  taxes  due  and  paid  by  It,  for  whicb  tbe 
lands  were  sold,  upon  which  sale  the  tax 
deed  In  question  issued. 

For  a  third  defense.  It  Is  answered  that 
the  county  of  Washington.  Oolo.,  Is  a  body 
corporate  and  politic,  with  power  to  pur- 
chase and  hold  real  estate  for  the  use  of  tbe 
county,  and  to  sell  and  convey  any  real  or 
personal  estate  owned  by  the  county,  to 
make  orders  respecting  tiie  same,  and  to 
make  all  contracts  and  do  sU  other  acts  In 
relation  to  its  property  and  concerns  neci0- 
sary  to  the  exercise  of  a)rporate  or  admlnla- 
tratlve  powers.  That  on  tlie  26tb  day  of  Oo- 
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tober,  1806,  at  the  tax  sale  of  property  btfd 
for  tbe  collection  of  taxes  for  188S,  tbe  prem- 
ises described  In  the  complaint  were  bid  off 
tbe  treasurer  for  the  county  of  Wasblng- 
ton,  attat  baring  been  offered  for  sale  the 
first  day  and  reoffa«d  on  tbe  next  day,  un- 
til the  treasure  satisfied  that  no  sale 
thereof  could  be  made,  and  a  tax  sale  cer- 
tificate of  purchase  was  Issued  therefor  to 
said  connly;  that  thereafter,  In  January, 
1901t  npcm  application  of  defradant  to  pur- 
dMue  the  said  certificate,  the  county  sold  It 
to  tbe  defendant  and  authorized  the  county 
clerk  to  make  an  asstcnmoit  thereof;  and 
that  thureaftor  a  treasorer's  tax  deed,  ex- 
ecoted  In  manner  and  form  as  ptorlded  by 
law,  was  made  and  dellTwed  to  the  defend- 
ant, and  tbe  same  was  on  tbe  2l8t  day  of 
February,  19^  filed  for  record  in  the  office 
vt  the  connty  dwk  and  recorder.  Also  in 
dds  defense  It  was  alleged,  "ttaat'on  the  2l8t 
day  of  July.  1902,  a  decree  was  wtered  In 
the  county  court  of  Washington  connty,  Colo- 
rado* qaletlttg  In  tbe  dMendant  lU  title  to 
tbe  said  premises  under  the  foregoing  deed." 

Demmrera  were  filed  to  each  the  second 
and  third  defmse,  which  were  mistalned. 
Tbe  cause  went  to  trial  upon  tbe  Issues  made 
by  the  complaint  and  the  first  defense- 
nafaitlfl  had  Judgment,  canceling  defendant's 
alleged  tax  title,  and  Tacatlng.  setting  aside 
and  holding  for  naught  tibe  decree  of  the 
county  court  purporting  to  quiet  title  In  It. 
Tbe  defendant  brings  the  cause  here  for  re- 
view on  appeal. 

The  proofs  fix  in  plalntlfl  the  fee-^ple 
title  to  tiie  land.  His  ownership  and  right 
of  exduslve  possession  an  not  debatable,  un- 
less*  by  virtue  tftber  ot  the  tax  deed  or  the 
former  decree  of  the  county  court,  defend- 
ant has  drawn  to  itself  title  to,  and  right 
of  possession  of,  the  land. 

ni  The  demurrer  to  the  second  defense, 
wbldi  alleged  failure  by  plaintiff  to  tender 
tbe  taxes  paid  by  d^endant;  was  properly 
sustained.  Tbat  auestion  Is  not  an  open 
ona  It  is  settled  by  this  court  in  the  eases 
of  Dmpire  Bandi  ft  Oattle  Company  t.  Lan- 
nlng,  118  Pac.  491,  and  Empire  Bancb  ft 
Oattle  Company  t.  Bender,  113  Pac.  404. 

[2]  The  third  defense  was  wholly  insuffi- 
cient, and  tbe  dunnrrer  was  properly  sus- 
tained to  it.  The  defense  shows  offlrmatlTe- 
ly  that  the  tax  deed  therein  set  out  was  Is- 
sued on  a  certificate  of  sale  to  tiie  connty 
for  land  which  was  only  offered  on  the  first 
and  seo(ntd  days  of  the  general  tax  sale, 
namely,  on  the  19th  and  20tb  days  of  Oc- 
tober, 1896^  and  struck  off  to  the  county  on 
the  26tb  of  that  month.  There  Is  no  av^ 
meat  Qiat  it  was  offered  on  tlie  Intervening 
days  of  tbe  sale,  or  that  the  day  upon  which 
it  was  struck  off  was  the  last  di^  ot  the 
sale.  In  absMioe  of  sndi  showing,  a  com- 
pliance wlUi  the  requirements  of  tlie  statute 
Is  not  made  out.  The  defense  for  these  rea- 
sons was  therefore  bopeleesly  defective,  and 
othav  aatteta  raised  thareliiy  need  not  ba 


considered.  Charlton  v.  Kelly,  7  Colo,  App. 
801.  48  Pac.  4B&:  Charlton  v.  Kelly,  24  Oolo. 
273,  00  Pac  1042;  Charlton  v.  Toomey,  7 
Colo.  App.  S04,  43  Pac.  454;  Bryant  v.  MIU 
ler.  48  Colo.  192.  109  Pac.  800. 

In  connection  with  the  third  defense  It 
was  further  alleged:  "That  thereafter,  to 
wit,  on  tbe  2d  day  of  July,  1902,  a  decree 
was  entered  In  tbe  said  county  court,  quiet- 
ing In  defendant  Its  title  to  tbe  said  prem- 
ises under  said  deed."  These  matters  may 
all  be  accepted  as  true,  and  stlU  sufficient 
la  not  stated  In  this  plea  to  affect  the  rights 
of  plaintiff  or  put  blm  to  answer.  It  does 
not  even  appear  therefrom  that  the  plain- 
tiff, or  any  one  through  whom  he  clalmi^ 
was  a  party  to  that  suit 

Tbe  two  remaining  questions  are:  First. 
Is  the  tox  deed,  upon  which  the  defendant 
rellee  for  title,  good  on  Its  face?  Second.  Of 
what  force  and  effect  is  the  decree  of  July 
2,  1902.  of  the  connty  court,  in  favor  of  de- 
fendant, which  attempts  to  quiet  Ito  tlUe  as 
against  the  plaintiff  upon  alleged  service  of 
sommons  by  publication? 

[8,4]  The  tex  deed  shows  the  sale  of  the 
land  to  tbe  county  to  have  occurred  October 
26,  1896,  and  that  the  county  clerk  assigned 
tbe  certificate  to  the  defendant  on  January 
23,  1801,  more  than  four  years  after  the  sale 
and  after  the  Issuance  of  the  certificate.  It 
Is  the  du^  of  the  treasurer  to  make  tbe  cer- 
tificate at  the  conclusion  of  the  sale,  and 
In  tbe  absence  of  a  showing  to  the  contrary 
it  will  be  presumed  that  that  officer  did  his 
duty.  The  clerk  had  no  anthorlty  to  assign 
tbe  certificate  after  the  lapse  of  three  years, 
and  the  aaslgnment  was  void.  An  assign- 
ment was  essmtlal  to  issuance  of  deed.  A 
deed  eiecuted  upon  a  void  assignment  Is 
Itself  void  and  conveys  no  title.  The  tax 
deed  is.  therefore,  npon  Its  face,  a  nullity. 
Lovelace  v.  Tabor  M.  &  M.  Co.,  29  Colo.  62, 
66  Pac.  892;  and  Camahan  v.  Sleber  Cattle 
Co.,  34  Colo.  2S7.  82  Pac.  002. 

[S]  The  decree  of  the  connty  court  of 
Washington  county,  purporting  to  quiet  ti- 
tle in  the  defendant  to  the  land  in  qnestlon, 
was  entered  on  an  attonpted  service  of  sum- 
mons by  publication.  To  obtain  an  order  for 
such  service  an  affidavit  to  that  eoA  must 
show,  among  other  things,  that  tbe  defend- 
ant resides  out  of  tbe  stete,  or  that  he  has 
departed  from  the  stete  without  intention 
of  returning,  or  conceals  himself  to  avoid 
service  of  process;  It  must  also  give  his  post- 
office  address,  if  known,  or  If  unknown,  show 
that  tAct  The  affidavit  is  barren  of  any  di- 
rect stetement  of  nonresldence,  and  is  silent 
on  the  question  of  the  departure  of  tiie  de- 
fendant from  tbe  stete  without  intention  of 
returning,  or  of  Us  concealment  to  avoid 
service  of  process,  and  the  matter  of  post- 
office  addrees  Is  not  mentioned.  Tbe  law  Is 
settled  tikat  to  give  the  court  jurisdiction 
tbe  requlremoite  of  tbe  etetute  must  be 
strictly  complied  with.  It  must  contain  the 
■bowing  required  by  stetute^  and  nothing 
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ezciuea  omlsaloiui  or  luanfficlent  statonent 
1  Blade  on  Judgments  (2a  Ed.)  |  282;  Trow- 
bridge T.  Allen,  48  Colo.  419,  110  Pac.  183; 
Olayton  t.  Clayton,  4  Colo.  410;  Israel  t, 
Artbur,  7  Golo.  6»  1  Paa  438:  Brown  t. 
Tucker,  7  Coto.  80,  1  Pac  ^1;  O'Bear  t. 
Lasanu,  8  Oolo.  606,  9  Pac  621;  Beckett  t. 
Gaenb),  IB  Colo.  281,  26  Pac  167.  22  Am. 
St  Bep.  899;  Sylph  H.  &  M.  Co.  t.  Wll- 
liama.  4  Colo.  App.  845,  36  Pac.  80;  and 
Cbeeily  r.  Clayton,  lip  U.  S.  701,  4  Sup.  Ct 
828,  28  L.  Ed.  298. 

[1, 7]  The  foregoing  defects  In  the  affldaTit 
are  afRrmatlTely  disclosed  by  the  record, 
and  It  thus  appears  that  the  affidavit  Is  whol- 
ly tnaoffldent  to  support  an  order  for  pub- 
lication. No  Jurisdiction  of  the  person  was 
acquired,  and  ttie  jnds^rait  entered  under 
such  drcomstanceB  Is  a  nullity.  A  voM 
Jndgmoit  is  without  force  and  is  entitled  to 
no  reflect  whatever,  and  may  be  collateral- 
ly attacked  by  any  one  with  whose  rights 
and  Interests  It  conflicts.  In  this  view  it 
Is  Immaterial  whether  the  attempt  to  Im- 
peach the  Judgment  was  direct  or  collateral. 
The  plaintiff  was  free  to  assail  It  either 
way.  Where  a  court,  which  undertakes  to 
try  an  action  and  render  Judgment,  Calls  to 
acquire  Jurisdiction  of  the  person,  -inhere  as 
hwe  that  is  eesentlaU  such  Judgmrat  Is  void. 

In  Trowbridge  t.  Allen,  supra,  this  court, 
speaking  to  this  precise  question,  had  this  to 
say: 

"When,  however,  the  record  does  dlsdose 
that  the  court  did  not  have  Jurisdiction  of 
the  defendant,  the  Judgment  is  a  mere  nul- 
lity, and  may  be  collaterally  attacked  by 
any  person  Interested  wherever  and  when- 
ever it  is  brought  In  question.  1  Black  on 
Judgments,  S  278.  In  such  cases  the  redta- 
tlon  in  the  Judgment  or  decree  Itself,  that 
Jurisdiction  of  the  defendant  was  obtained. 
Is  not  conclusive  of  that  fact.  If  the  Judg- 
ment roll  or  entire  record  of  the  case  shows 
affirmatively  to  the  contrary.  17  Ency.  Law, 
1082;  1  Black  on  Judgments,  |  27a" 

[t]  It  Is  urgently  argued,  that  under  sec- 
tion 44  of  Mills'  Ann.  Code,  which  reads: 
"From  the  time  of  filing  the  complaint,  or 
the  service  of  summons  In  a  dvll  action,  the 
conrt  shall  be  deemed  to  have  acquired  Ju- 
risdiction, and  to  have  control  of  all  sab- 
sequent  proceedings" — the  court  acquired 
such  Jurisdiction  of  the  cause  and  of  sub- 
sequent proceedings  that  any  order  or  find- 
ing thereafter  made  by  It,  Including  that  of 
passing  upon  the  snfflcIen<7.of  the  affidavit 
to  warrant  the  order  for  service  of  sum- 
mons by  publication,  was  In  the  exercise 
of  Jurisdiction,  and  therefore,  if  wrong,  made 
the  Judgment  erroneous  merely,  not  void, 
and  thus  subject  to  attack  In  a  direct  pro- 
ceeding only.  We  cannot  consent  to  this 
contention,  for  followed  to  its  logical  con- 
clusion it  would  permit  of  Judgments  be- 
ing rendered  upon  the  mere  filing  of  a  com- 
plaint, and  make  them  impregnable  of  at- 
tack, erc^t  directly,  because  entered  In  the 


exercise  of  Jnrlsdldlaai  Oua  aeqnlred.  If 
the  Code  provision  must  be  given  that  con- 
struction, then  It  Is  dearly  ohooxloos  to 
both  the  state  and  federal  Oonstltutlona,  for 
such  holding  would  permit  the  tiding  of 
propwty  without  due  procen,  without  no- 
tice, and  without  a  day  In  court  Tb»  sec- 
tion moat  be  given  Its  conunon-saiao  and 
reasonable  meaning,  considered  in  oonnec- 
tlon  with  otlier  provisions  of  tlw  Code.  In 
this  view,  manifestly  It  means  that  the  fil- 
ing of  a  complaint  gives  the  conrt  Jurisdic- 
tion of  the  subject-matter  of  the  adion,  not 
of  the  pwson;  otherwise  what  neceosity  Cor 
the  Issuance  of  summons  at  all,  or  service 
tiiereo^  or  of  ai^  affidavit  to  procnre  an 
order  for  constmcttve  service?  When  the 
afl3davit  was  filed,  and  an  ord»  for  pub- 
lication made^  by  the  dark,  not  by  the  court, 
those  were  bnt  steps  in  acquiring  Jurisdic- 
tion of  the  person.  The  aflMavlt  was  the 
thing.  Indeed  it  was  the  only  thing,  when 
followed  by  a  proper  publication,  wtilcb 
could  give  Jurisdiction  over  the  person  and 
aiable  the  court  to  make  any  order,  or  to 
do  anything  at  all.  to  affect  his  rights  or 
bind  him.  The  afiMavlt  was  Jurisdictional, 
and,  unle»i  snfllclent,  gave  the  court  no  ao- 
thority  whatever. 

[|]  If  there  were  an  entire  absence  ttom 
the  record  of  an  affidavit,  that  Is,  If  the  rec- 
ord were  silent  on  this  proposition,  thai  it 
would  be  presumed,  in  favor  of  the  Judg- 
ment, that  wliat  ought  to  have  been  done 
had  not  only  been  done,  bnt  properly  done. 
Van  Wagenen  v.  Carpenter,  27  Colo.  444,  61 
Pac  688;  Bnrrls  Craig.  84  Colo.  383,  82 
Pac.  944;  Farmers'  Union  Ditch  C^.  et  aL 
V.  Bio  Grande  Oanal  C!o.  al.,  87  Cola  612. 
86  Pac.  1042;  Mortgage  Trust  Co.  v.  Bedd, 
38  Colo.  458,  88  Pac  478,  8  L.  IL  A  (N.  8.) 
21^  120  Am.  St  Bep.  132.  Slne^  however, 
the  record  afflrmattvdy  shows  what  was 
done  in  the  matter  of  filing  an  affidavit  it 
will  not  be  presumed  that  something  dif- 
ferent or  additional  was  done,  for  that  would 
be  to  contradict,  by  presumption,  a  fact  the 
existence  of  which  Is  disclosed  by  a  mere 
inspection  of  the  record.  1  Black  on  Judg- 
ments (2d  Ed.)  I  277;  Oalpln  T.  Page,  18 
Walt.  350,  21  L.  Ed.  909;  Messtnger  v.  Eint- 
ner,  4  Bin.  (Fa.)  97;  Blanton  v.  Carroll,  86 
Va.  539,  10'  S.  E.  829;  Penobscot  B.  Go.  t. 
Weeks,  52  He.  456;  Dlllard  v.  Central  Vir- 
ginia Iron  Go.,  82  Va.  784.  1  &  B.  124;  Pol- 
lard V.  Wegener,  13  Wis.  669;  Hahn  t.  Kelly, 
34  CaL  391,  94  Am.  Dec  742. 

The  record  itself  shows  that  O^ece  was  fil- 
ed in  the  cause  an  affidavit,  purporting  to  lay 
the  foundation  for  an  order  for  service  of 
summons  by  publication,  which  affidavit  is  In 
fact  wholly  Insuffldent  to  give  the  court  Ju- 
risdiction to  proceed  to  personal  Judgment 
against  the  defendant,  and  there  is,  there- 
fore, no  room  at  all  for  presumption  as  to 
this  matter,  for  the  court  is  bound  by  the  af- 
firmative record  showing.  This  conrt  has 
already  held.  In  effect  in  Xrowbridge  t.  A1- 
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len,  Bupra,  that  redtate  in  the  Judgment  and 
decree  will  not  be  permitted  to  control, 
where  they  contradict  or  conflict  witli  mat- 
ters which  elsewhere  affirmatively  appear  In 
the  record. 

The  fundamental  error  of  the  court  was  in 
assuming  Jurisdiction,  upon  a  record  which 
affirmatively  disclosed  that  Jurisdiction  of  the 
person  bad  not  attached.  Absence  of  legal 
eervice  Is  Jurisdictional.  The  right  to  attack 
a  judgment  collaterally  for  Jurisdictional  in- 
flrmity,  that  Is,  error  In  assuming  jurlsdic- 
tloD,  Is  definitely  settled  here.  Wilson  t. 
Hawthorne.  14  Colo.  530.  24  Pac.  548,  20  Am. 
St  Rep.  290;  Mortgage  Trust  Co.  v.  Redd, 
supra;  Great  West  M.  Co.  v.  Woodmaa  ot 
Alston  M.  Co.,  12  Colo.  46,  20  Pac.  771.  13 
Am.  St.  Rep,  204. 

The  court  acquired  no  more  Jurisdiction 
over  the  person,  upon  the  filing  of  the  com- 
plaint under  section  44  of  the  Code,  than  it 
did  upon  a  like  filing  under  the  provisions  of 
the  Code  as  it  formerly  stood.  Tills  ctfurt  has 
held  in  effect,  times  almost  without  number, 
that  each  step  required  to  be  taken  by  the 
Code  to  give  Jurisdiction  of  the  person,  upon 
constructive  service,  must  be  taken  In  strict 
compliance  with  the  requirements  thereof, 
else  the  Judgment  rendered  thereon  !•  void, 
and  tblB  la  predsely  the  altuation  In  thia 
case. 

The  Judgment  and  decree  la  In  ail  respects 
right,  is  fully  warranted  by  the  law  and  facta, 
and  is,  therefore,  affirmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.  With  the  coucluslon  on 
ttiat  branch  of  the  case  which  pertaina  to  the 
decree  of  the  county  court  of  Washington 
county  I  cannot  agree.  That  the  preaent  at- 
tack thereon  Is  collateral  is  plain;  Indeed, 
is  not  gainsaid.  The  decree  la  adjudged  by 
this  court  to  be  void  on  the  ground  that  de- 
fendant therein  was  not  served  with  sum- 
mons. An  attempt  at  least  to  do  so  by  pub- 
lication was  made,  but  thia  court  says  that 
the  affidnvlt  on  which  the  order  therefor  was 
based  does  not  conform  to  the  pertinent  Code 
requirement  .There  Is  a  well-recognized  dis- 
tinction In  the  law  applicable  to  direct  and 
collateral  attacks  on  judgments.  When  the 
attnck  Is  direct,  evidence  dehors  the  record  to 
show  lack  of  Jurisdiction  Is  permissible. 
Wlieu  it  Is  collateral,  the  record  alone  must 
be  looked  to.  If,  as  the  opinion  says,  the  rec- 
ord affirmatively  shows  that  no  sufiBcIent  sup- 
porting affidavit  for  the  order  of  publication 
was  filed,  then  the  conclusion  Inevitably  fol- 
lows that  the  decree  based  upon  such  at- 
tempted service  is  void.  But  it  Is  Just  here 
that  I  take  issue  with  the  opinion.  There  is 
a  marked  difference  Isetween  an  affirmative 
and  a  negative  showing.  For  example,  if  this 
decree  was  being  reviewed  in  an  appeal  there- 
from, a  direct  attach,  the  certificate  of  the 
clerk  of  the  trial  court  to  the  transcript 
would  exhibit  to  the  reviewing  court  every 
order  made  below  and  every  paper  filed  in 
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the  cause,  and  the  authentication  by  the 
judge  of  the  bill  of  exceptions  would  disclose 
all  the  evidence  introduced.  If  no  affidavit 
at  all  was  Included  In  the  record,  or  an  insuf- 
ficient one  for  the  order  of  pultlicatlon  was 
thus  brought  up,  the  -reviewing  court  would 
necessarily  hold  the  Judgment  void.  This 
showing,  however,  would  be  a  negative  show- 
ing of  Its  Invalidity.  If  tills  was  a  suit  In 
equity  to  set  aside  or  cancel  the  decree  be- 
cause It  was  rendered  without  notice  to  de- 
fendant evidence  dehors  the  record  to  Im- 
peach It  would  be  admissible,  and  If  the  proof 
was  clear  that  what  puriwrted '  to  be  a  suf- 
ficient affidavit  found  in  the  fil^  was,  as 
matter  of  fact  a  forgery,  or  not  filed  until 
after  ttie  Judgment  was  rendered,  this  would 
be  an  affirmative  showing,  and  would  Justify 
a  cancellation.  If,  in  this  collateral  attack, 
the  recitals  In  the  decree  included  In  the  rec- 
ord plainly  and  un<Tuestionably  Identified  the 
defective  affidavit  as  the  only  one  on  which 
the  order  was  granted,  this  would  be  an  af- 
firmative showing  and  sufficient  to  invalidate 
the  Judgment  But  the  case  at  bar,  a  col- 
lateral attack,  Is  different  from  either  of  the 
ones  supposed.  Here  the  trial  Judge  recites 
In  the  decree  that  an  affidavit  was  filed  con- 
taining the  things  which  the  Code  prescribes. 
A  defective  one  is  found  In  the  files  when 
years  later  the  clerk  authenticates  the  tran- 
script Evidently  it  was  not  the  one  recited 
by  Uie  Judge,  for  they  materially  differ.  We 
should  therefore  presume  that  the  defective 
one  was  rejected  and  ignored,  and  that  sub- 
sequently a  good  one  was  filed  on  which  the 
order  was  made,  and  that,  in  the  lapse  of 
time.  It  bae  been  lost  or  misladd.  In  the  Farm- 
ers' Union  Ditch  Company  Case,  supra,  this 
court  held  that  the  entire  absence  from  the 
files  and  record  of  a  required  affidavit  Is  not. 
In  a  collateral  attack  on  a  Judgment  an  af- 
firmative showing  of  its  Invalidity.  By  pre- 
cisely the  aame  reasoning,  and  on  principle, 
the  mere  presence  of  the  defective  affidavit 
in  this  record  is,  at  moat,  a  negative  show- 
ing, when,  as  here,  the  recitals  and  findings 
made  by  the  trial  Judge  In  the  decree  declare 
that  a  required  and  sufficient  statutory  affi- 
davit was  filed.  In  the  Farmera'  Union  Case 
this  court  indulged  the  presumption,  in  order 
to  give  verity  to  the  decree,  that  a  sufficient 
and  proper  affidavit  was  in  fact  filed,  though 
at  the  time  the  record  was  authenticated  no 
affidavit  was  found  among  the  papers  in  the 
cause. 

In  the  case  at  bar  this  court  for  the  same 
reason,  should  now  Indulge  the  presumption 
that,  In  addition  to  the  defective  affidavit 
found,  another  and  suthcient  one  was  season- 
ably filed  upon  which  the  order  was  based. 
In  view  of  the  recitals  in  the  decree  referred 
to.  Certainly  the  positive  findings  of  the 
trial  court,  which  are  embodied  In  the  decree, 
are  not  &s  a  epedes  of  evidence.  Inferior  to 
the  negative  showing  resulting  from  the  pres- 
ence of  a  defective  affidavit  or  the  absence 
of  a  proper  one.  There  la  nothing  In  this  rec- 
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ord  whlcb  afflrmatlTdy  iliowt  tbat  a  proper 
and  additional  affidavit  was  not  filed  which 
the  recitals  In  the  decree  say  was  presented 
to  the  court  when  It  Judicially  detennioed 
that  due  service  of  snmrnons  by  publication 
was  made.  Indeed,  ttie  presence  of  this  de- 
fective affidavit  18  not  at  all  Inconsistent  with 
the  tact  that  at  the  appropriate  time  another 
and  good  affidavit  was  filed  on  which  the  or- 
der was  based.  And  on  this  collateral  at- 
tack, In  order  to  give  due  credit  and  faith  to 
a  judgment  of  a  court  of  competent  Jurisdic- 
tion, which  the  county  court  of  Washington 
county  la  In  a  case  of  this  character,  this 
court  should  say  that  the  record  now  before 
it  does  not  affirmatively  show  Its  Invalidity. 
The  opinion  ovwlooks,  If  it  does  not  Ignore, 
that  different  rules  as  to  proof  apply  to  di- 
rect and  collateral  attacks  on  Judgments.  It 
is  directly  contrary  to  the  very  cases  from 
this  court  on  which  It  purports  to  be  found- 
ed, particularly  to  Van  Wagenen  v.  Carpen- 
ter. Farmers*  Union  Dltfdi  Co.  v.  Rio  Grande 
Canal  Co,  and  Burrla  v.  Craig,  tbwe&t  cited. 


OAHFBEUi  V.  BROWN. 
(Supreme  Onirt  of  Kansas.   Oct  7,  1911.) 

(8vllabu»  by  (»«  Court.) 
X.  EviDENCK  (S  817*)— Apfbai.  and  Ebbob  (S 

1(^1*)— HEABSAT— HABHLE88  ESBOB. 

In  an  actioo  by  a  widow  to  recover  dam- 
ages for  the  death  of  her  hosband,  caused  bj 
tbe  alleged  negrligeot  sale  by  a  druggist  to  him 
of  wood  alcohol,  which  he  mistook  for  grain 
alcohol  and  drank*  causing  his  death,  the 
stomach  of  the  deceased  and  a  sample  oi  the 
liquid  were  sent  for  ezamioation  and  analysis 
to  witnesses,  who  were  permitted  to  testify  aa 
to  statements  made  by  the  persons  delivering 
such  stomach  and  sample  as  to  whence  they 
came.  Held  hearsay,  and  incompetent  But, 
as  other  and  competent  evidence  snfficieatly 
showed  their  identity  and  ancbaoged  condition, 
sach  hearsay  was  not  materially  prejudicial. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  il_1174-1192;  Dec  Dig.  I  SITT' 
Appeal  and  Error.  Gent  Dig.  H  41^-1170; 
Dia.  Dig.  I  1051.*] 

2.  TUAL  (I  ^*)— FliroilfOS— BVIDKITOI. 

The  Jury  found  that  the  deceased  par- 
chased  or  had  no  other  liqoor  on  the  occasion 
in  question,  whfdi  finding  was  contrary  to  the 
Qudisputed  evidence  of  the  only  mmess  who 
testified  on  this  point.  Held,  that  the  coart 
did  not  err  In  reiusii^  to  set  aside  such  find- 
ing, for  the  leasoQ  that  the  jury  were  the 
judges  of  the  credibility  of  such  witness,  and 
were  not  required  to  believe  turn. 

TEd.  Kote.— For  other  casas,  ass  Trial,  Dee. 

Wg.  I  362.*1 

3.  Pruqoists  Q  9*)— iJAnmrr  ion  Mou- 

OENCE. 

It  was  immateria)  whether  or  not  the  de- 
ceased applied  for  alcohol  for  use  as  a  medi- 
cine, intending  to  use  it  as  a  beverage,  as  this, 
if  true,  woukTbe  do  Justification  or  oonue  for 
selling  wood  alcohol  unlabeled. 

tEd.  Note^EVkr  other  cases,  ass  Dng^^sts, 
Dec.  Dig.  I  9.*]  -iM*— , 


4.  Dbuooibts  a  6*)— LtABii.iTT  von  Nlou- 
GBNCE— Staittobt  Pbovisioks— "Poisohb." 
Tbe  pharmacy  act  (Gen.  Stat  1909,  Sf 
8095-8112)  does  not,  by  legislative  construc- 
tion or  repeal  of  section  260  of  tbe  crimes  act 
(Gen.  ■Stat.  1909,  {  2763),  render  it  lawful  for 
one,  whether  a  r^stered  pharmacist  or  not, 
to  sell  wood  alcohol  without  labeling  it  as  a 
poison. 

[Ed.  Note.— For  other  cases,  see  Drnggists, 
Dec.  Dig.  i  5,* 
For  other  definitions,  see  Wwds  and  Phraaea, 

vol.  6,  pp.  5421,  0422.] 

6.  Tbial  q  315*)— DcLXBBKATioira  or  Jnsr— 

Quotient  Yeroiot. 

When,  instead  of  discussing  the  merits  ot 
the  case,  each  of  the  Jurors  marks  down  tbe 
amount  he  thinks  the  plaintilf  should  recover, 
and  the  amounts  are  added  and  the  som  di- 
vided by  12,  and  an  amount  materially  less  than 
the  quotient  is  thereafter  unanimously,  agreed 
upon  and  returned,  held  that,  while  such  pro- 
cedure is  not  to  be  commended,  the  verdict 
finally  agreed  upon  is  not  shown  to  be  a  quo- 
tient verdict,  requiring  its  setting  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  740,  741;  Dec  Dig.  |  816.*] 

Burcb,  Porter,  and  West.  JJ.,  dissenting. 

Aj^>eeJ  from  District  Court,  Neosho  County. 

Action  by  Lilly  Campbell  against  Chase 
W.  Brown.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Jones  &  Betd,  for  appellant  Fartelly  & 
Brans  and  F.  J.  Oyler,  for  appellee^ 

WEST,  J.  Lilly  Campbell,  widow  of  Da- 
vid L.  Campbell,  sued  Chase  W.  Brown  to 
recover  damages  for  tbe  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the 
negligent  sale  to  him  of  wood  alcohol,  whicb 
It  Is  alleged  be  mistook  and  drank  for  grain 
alcohol.  She  recovered  a  Judgmott,  and  the 
defendant  appeals,  assigning  aa  errors  tbe 
admission  of  testimony,  refusal  to  submit 
certain  questiona  to  the  Jury,  the  giving  and 
refusing  of  InatmctlonB,  and  the  denial  ot  a 
new  trial. 

[1]  Certain  witnesses  were  permitted  to 
state  that  when  receiving  the  stomach  and 
liquid  for  examination  th^  were  Informed 
by  the  pusons  delivering  the  same  aa  to 
-whttice  they  had  been  taken.  This  was  pore 
hearsay,  and  entirely  incompetent  (Campbell 
V.  Brown,  81  Kan.  ^ao,  106  Pac  87,  26  L.  R. 
A.  [N.  S.]  1142);  but,  aa  other  and  competent 
evidence  auffldentiy  establiabed  tiiat  the 
stomach  was  that  of  tike  deceased,  and  bad 
remained  in  the  condition  it  was  In  wh«i  te- 
moved,  the  hearsay  In  reference  thereto  was 
not  materhilly  prejudicial.  Aa  to  the  liquid, 
the  same  should  be  said,  but  for  me  Uiing^ 
which  requires  notice.  The  tesUmcmy  whaw' 
ed  that  the  bottle  contained  but  a  ahort  quart 
at  flrat  and  Mrs.  Campbdl  testified  that  Im' 
hnaband  brought  It  home  Friday  erenlBs^ 
and  next  morning  he  took  out  oioiigb  to 
make  a  drink  diluted  with  wat»,  thai  pour- 
ed out  aome  in  a  bottle,  and  diluted  it  'with 
water,  to  take  with  him;  tliat  the  bottle 
Into  which  this  was  poured  waa  nearly  half 


•For  otttsr  eaNi  ess  same  to|^  snd  seetbta  NUMBER  In  Dsi;  Dig.  A  Am.  Dig.  Knj  NO.  Isrias  A 


Digitized  by 


Google 


Kbil) 


CAMPBELL  T.  BROWK 


1011 


fullf  BDd  she  thought  It  was  a  pint  bottle: 
that  that  evening  he  took  another  drink; 
that  on  the  first  morning  drinks  were  taken 
out  for  two  others ;  that  Sunday  morning  he 
took  another  drink.  She  also  testified  that 
Saturday  evening  he  used  over  one-half  of 
the  trattle  for  mixing  a  liniment  for  use  on  a 
horse.  This  was  evidently  before  some  of  the 
drinks  had  been  taken  from  the  bottle.  The 
county  attorney  and  a  pbyslcfan,  respective: 
ly,  testified  that  shortly  after  the  death  of 
Campbell  the  botUe  was  "half  or  Uttle  more, 
possibly  two-thirds,  full,"  "something  like 
two-thirds  fuU."  It  fs  argued  that  If  all  this 
testimony  be  substantially  correct  the  bottle 
must  have  been  tampered  with  after  Its  nu- 
merooa  depletions,  and  before  the  sample  was 
taken  for  analysis,  and  that  therefore  such 
sample  was  Improperly  used  as  evidence. 
The  testimony  Is  none  too  satisfactory,  but 
as  it  consists  merely  of  estimates,  no  one  pre- 
tending to  have  measured  the  variously  con- 
sidered contents,  taking  it  together  with  all 
the  other  evidence  and  circumstances,  we 
find  no  Just  cause  for  suspicion  that  the  con- 
tents of  the  bottle  had  been  surreptitiously 
Increased,  but  must  conclude  that  the  Jnry 
were  warranted  In  believing  the  sample  an- 
alyzed to  be  genaluft  In  other  words,  the 
various  statements  and  estimates  concerning 
the  contents  of  the  bottle  were  proper  for 
Gonslderatlon,  and,  realizing  the  Inevitable 
Inaccuracy  of  such  mere  estimates,  it  can< 
not  be  said  that  the  conclusion  reached  by 
the  jury  was  contrary  to  the  evidence,  or  un- 
supported thereby. 

[I]  Tlie  amended  petition  alleged  that 
Campbell  made  application  in  writing  tor 
"one  qnart  of  alcohol,  commonly  called  *grain 
alcolufl.*  to  be  used  by  the  plaintiff  as  a  do- 
mestic medicine,  and  defendant  thai  and 
there  nndertook  and  pretended  to  fill  the  or- 
der as  aforesaid";  also,  "plaintiff  alleges 
that  said  application  will  show  that  this  al- 
cohol waa  purchased  for  a  medtdne."  The 
defendant  Introdaced  a  copy  of  the  applica- 
tion, i^lcb  calls  for  a  quart  of  alcolud  and 
oil,  needed  by  a  horse  aa  medldne  for  the 
disease  of  "sprain  tmdon."  Ccmslderable  tes- 
timony was  received  as  to  whether  this  ap- 
plication was  In  Its  original  form;  one  wit- 
ness stating  tiiat  be  bad  examined  it  some 
time  after  it  was  made,  and  that  be  did  not 
remember  that  there  was  then  written  there- 
on "A  oils,-  "horse,"  or  "tendon."  Another 
witness,  who  examined  It  three  days  after  It 
was  made,  testified  that  It  was  then  In  the 
same  condition  as  when  offered  In  evidence. 
The  cross-examination  of  the  defendant,  and 
the  photograph  copy  found  In  the  counter- 
abstract.  Indicate  that  certain  words  are 
written  over  certain  others,  or  over  places 
where  others  had  been  written.  At  any  rate, 
the  question  whether  the  paper  in  evidence 
was  a  true  copy  of  the  application  actually 
made  was  sharply  contested.  Several  ques- 
tions were  requested  to  be  submitted  to  the 


Jury  touching  this  application  and  Its  truth- 
fulness and  good  faith,  upon  the  theory  that 
the  plaintiff  could  not  recover  if  the  deceas- 
ed fraudulently  applied  for  alcohol  to  be 
used  for  medicine,  intending  to  use  it  as  a 
beverage.  This  being  the  ground  and  pur- 
pose of  the  questions,  there  was  no  error  in 
such  refusal,  for  even  had  such  Intention  ex- 
isted this  would  not  preclude  a  recovery,  or 
Justify  a  sale  of  poison  without  label.  Camp- 
bell V.  Brown,  81  Kan.  480,  485,  106  Pac.  37, 
26  L.  R.  A.  <N.  S.)  1142.  One  of  these  ques- 
tions was  whether  the  copy  introduced  by 
the  defendant  was  a  true  copy  of  the  appli- 
cation made,  and  had  this  been  requested  for 
the  purpose  of  clearing  the  defendant  from 
any  suspicion  of  having  tampered  witb  the 
paper  It  should  have  been  submitted,  but  of- 
fered as  it  appears  to  have  been,  for  its  bear- 
ing upon  the  good  faith  of  the  deceased,  it 
was  properly  refused. 

[2]  The  seventh  question  submitted  was 
answered  by  the  jury  to  the  effect  that  the 
color  of  the  alcohol  kept  by  the  defendant  on 
the  date  in  question  was  white,  or  clear, 
which  answer  Is  said  to  be  contrary  to  the 
evidence.  However,  an  examination  of  the 
testimony  given  by  various  witnesses  on  this 
point  shows  sufficient  conflict  to  preclude  ns 
from  Interfering  with  the  finding  reached  by 
the  jury.  Question  8  was:  "Did  the  deceas- 
ed, David  L.  Campbell,  purchase  or  have  any 
other  or  different  liquors  on  the  evening  of 
February  22,  1907,  than  the  alcohol  bought 
of  the  defendant.  Chase  W.  Brown?"  To 
which  the  Jury  answered:  "No."  It  is  ear- 
nestiy  Insisted  that  this  answer  is  in  di- 
rect conflict  with  the  only  evidence  given 
touching  tbe  question.  The  witness  Hollen- 
burg  swore  that  he  saw  Campbell  come  back 
from  the  defendant's  store  bringing  a  pack- 
age, comparing  In  size  wltb  the  bottie  said  to 
contain  the  alcohol,  and  that  he  also  bad  a 
jug  of  vinegar,  which  witness  knew  was 
vinegar,  because  he  drank  it;  that,  as  to  the 
botUe  of  whisky,  "all  I  know  about  it  is 
what  they  said,  it  was  whisky,  but  I  didn't 
drink  it  Q.  Who  drank  the  whisky?  A. 
Mr.  Cunningham  and  Mr.  Campbell."  The 
only  explanation  of  this  answer  Is  that  tbe 
jury  discredited  or  disregarded  this  witness, 
and  as  there  was  no  impeachment,  and  tbe 
record  shows  no  fact  or  circumstance  tend- 
ing to  contradict  him,  the  writer  is  of  tht 
opinion  that  this  answer  was  in  direct  con- 
fiict  with  the  undisputed  evidence,  and 
should  not  have  been  allowed  to  stand,  and 
especially  so  as  the  appellant  in  bis  brief 
says  the  Jury  believed  tbe  witness,  but  that 
bis  evidence  was  immaterial.  Railway  v. 
Davis,  64  Kan.  127,  67  Pac.  441,  and  cases 
there  cited.  But  the  majority  of  tbe  court 
bold  that  the  Jnry  were  not  obliged  to  be- 
lieve this  evidence,  and  that  their  finding  in 
conflict  therewith  should  not  be  disturbed 
by  the  court  after  having  been  approved  by 
tbe  trial  court  Railway  v.  Gelser,  68  Kan. 
281,  285^  7&  Paa  6S;  BaUwSf  T.  WiUl%  74 
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Kan.  819,  86  Pac.  1134.  Question  IS  was 
whether  Gamphell  procured  from  the  defend- 
ant a  qnart  of  alcohol  and  some  oils  for  the 
purpose  of  making  some  liniment,  to  he  usetl 
on  the  leg  of  a  horse  for  a  sprained  tendon, 
and  the  jury  .answered:  "No."  The  appli- 
cation offered  in  evidence  EAiowed  this  exact 
state  of  alEalrs;  the  defendant  testifying 
that  in  addition  to  the  alcohol  he  sold  to  the 
deceased  some  oils;  and  Mrs.  Campbell  tes- 
tifying that  her  hushand  mixed  some  of  the 
alcohol  with  oUs  to  make  a  horse  liniment 
The  only  evidence  that  such  oils,  if  any,  were 
purchased  for  a  horse  a£Bicted  with  a  sprain- 
ed tendon  Is  that  shown  by  the  copy  of  the 
application  offered  In  evidence,  the  genuine- 
ness of  which  was,  as  already  Indicated,  dis- 
puted and  contested;  hence  It  can  hardly  be 
said  that  the  answer  to  this  entire  question 
was  contrary  to  the  undisputed  evidence. 

The  refusal  of  several  tDstructlons  request- 
ed, covering  the  proposition  that  If  the  de- 
ceased obtained  alcohol  upon  the  statement 
that  It  was  to  be  used  as  a  liniment,  Intend- 
ing to  use  it  as  a  beverage,  and  then  so  used 
It,  there  could  be  no  recovery,  was  proper,  for 
the  reason  already  stated. 

[4]  It  is  argued  that  the  pharmacy  act  op- 
erated as  a  legislative  construction  of  that 
provision  of  the  crimes  act  requiring  wood 
alcohol  to  be  labeled  as  a  poison,  and  that  an 
Instruction  to  this  effect,  requested  by  the 
defendant,  should  have  twen  given.  Section 
2G0  of  the  crimes  act  (G«i.  Stat  1909,  B  2763) 
Is:  "Every  person  who  shall  sell  or  deliver  to 
any  other  person  any  arsenic,  corrosive  sub- 
limate, pruBslc  add,  or  any  other  substance 
or  liquid  usually  denominated  poisonous, 
without  having  the  word  'poison*  plainly 
written  or  printed  on  a  lal>el  attached  to  the 
vial,  box  or  vessel  or  package  containing  the 
same,  •  •  •  shall  on  convictloil  be  ad- 
Judged  guilty  of  a  misdemeanor,  and  punish- 
ed by  a  fine  not  exceeding  fifty  dollars." 
Many  years  later  the  pharmacy  act  was  pass- 
ed (Laws  1885,  c  150)  entitled  "An  act  to 
prevent  incompetent  or  unauthorized  persons 
from  engaging  in  the  practice  of  pharmacy; 
also  to  regulate  the  sale  of  poisons  and  pro- 
prietary medicines;  to  prevent  and  punish 
the  adulteration  of  drugs,  medicines,  med- 
icinal preparations,  and  chemicals;  and  to 
create  a  board  of  pharmacy  for  the  regula- 
tion of  the  practice  of  pharmacy  in  the  state 
of  Kansas."  Section  1  makes  it  unlawful  for 
any  person  to  dispense  medicine  or  poisons, 
unless  he  be  a  registered  pharmacist,  or  has 
one  in  his  employ;  the  penalty  for  violation 
being  from  twenty-five  to  one  hundred  dol- 
lars. Section  10  holds  every  proprietor  of  a 
drug  store  or  pharmacy  responsible  for  the 
quality  of  all  drugs,  chemicals,  and  medi- 
cine he  may  dispense,  and  punishes  a  fraud- 
ulent adulteration  thereof.  Section  12  au- 
thoiizes  registered  pharmacists  to  keep  and 
sell,  under  the  restrictions  therein  provided, 
all  medicines  and  poisons  authorized  by  the 
National,  American,  or  United  States  dis- 


pensary, or  pharmacopiBia,  and  makes  It  un- 
lawful to  retail  any  articles  enumerated  In 
schedules  A  and  B  without  distinctly  labeling 
the  box,  vessel,  or  paper,  and  also  the  out- 
side wrapper  or  cover,  with  the  name  of  the 
article  and  the  word  "poison."  Certain  other 
requirements  were  also  made,  not  necessary 
to  be  noticed  now.  Schedule  A  includes  pois- 
onous vegetable  alkaloids  and  their  salts,  and 
schedule  B  Includes  mineral  acids  and  all 
other  virulent  poisons.  Wood  alcohol,  ac- 
cording to  Prof.  Bally,  who  testified  hi  the 
case,  Is  a  volatile  liquid,  the  product  of  the 
distillation  of  wood,  and  Is  considered  a  poi- 
son. Dr.  Henderson  testified  that  It  Is  not  a 
vegetable  alkaloid;  that  It  is  dlstlUed  from 
vegetable  matter.  The  amendments  made  by 
chapter  174,  Laws  of  1887,  do  not  materially 
change  the  situation,  so  far  as  this  case  Is 
concerned.  If  the  pharmacy  act  alone  ap- 
plies, then  it  Is  lawful  to  sell  wood  alcohol  un- 
labeled, unless  It  Is  Included  In  schedule  A  or 
schedule  B,  and,  if  included,  such  unlawful 
sale  would  be  without  penalty.  If  the  crimes 
act  applies,  then  a  sale  of  unlabeled  wood 
alcohol  by  any  one,  whether  a  registered 
pharmacist  or  not,  would  be  a  misdemeanor. 
Whether  wood  alcohol  Is  a  "virulent  poison," 
to  be  classed  with  others  named  In  schedule 
B  as  amended,  we  need  not  now  decide.  That 
It  iB  within  the  phrase  "substance  or  liquid 
usually  denominated  poisonous"  fonnd  in  -the 
crimes  act  we  do  decide.  It  Is  also  argued 
that  the  later  act  oi>erated  as  a  repeal  of  the 
former,  so  far  as  the  sale  of  wood  alcohol  la 
concerned,  bat  an  examination  of  both  acta 
Impels  us  to  the  conclusion  that  so  far  aa 
this  case  Is  Involved,  both  are  In  force;  the 
one  unconstrued  and  unrepealed  by  the  other. 

[6]  It  is  finally  urged  that  a  new  trial 
should  have  been  granted,  because  the  jury 
returned  a  quotient  verdict  In  accordance 
with  a  practice  which  the  writer  believes 
never  should  have  been  pmnitted  under  the 
Jury  system,  four  of  the  Jurors  were  examin- 
ed as  to  the  method  used  in  arriving  at  the 
verdict  for  $8,000.  Their  testimony  showed 
in  substance  that  upon  reachii^  their  room 
the  Jury  were  unanimous  that  the  plaintiff 
should  recover,  and  proceeded  first  to  an- 
swer the  specisi  questions  submitted.  They 
then  marked  down  what  each  Jnror  tboagbt 
the  plaintttF  should  have,  the  amounts  ramtlnfc 
from  $5,000  to  $10,000,  and  when  added  and 
divided  by  12  amounted  to  about  $8,300.  It 
was  then  moved  and  carried,  viva  voce,  that 
the  amount  should  be  $S,000,  and  to  this  the 
12  agreed.  One  Juror  testified  that  ''ve 
thought  If  this  thing  was  brought  up  and  dis- 
cussed we  would  probably  be  influenced  by 
what  one  another  said."  Another  that  they 
took  a  ballot  to  find  out  bow  everybody  ftit. 
to  get  at  the  sum  as  every  tme  thought  "and 
to  keep  from  jangling  and  tangling  about  it.** 
While  this  proceeding  apparently  Included 
but  Uttle,  IF  any,  real  discussion  as  to  tbe 
reasons  for  allowing  any  given  amount,  and 
is  not  to  be  commended,  still,  ai  verdicts  ax« 
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nBQally  to  some  exteut  the  result  of  com- 
parison of  views  and  compromise,  we  are  not 
ablle  to  say  that  the  one  under  consideration 
was  such  as  must  be  set  aside  (City  of  Kins- 
ley V.  Morse,  40  Kan.  588,  20  Pac.  222).  and 
our  attention  Is  called  to  no  authority  requir- 
ing such  a  holding. 

Finding  no  material  error,  the  Judgmwt  of 
the  trial  court  ia  affirmed. 

JOHNSTON,  a  J.,  and  MASON,  SMITH, 
and  BENSON,  JJ.,  concurring.  BURCH  and 
PORTER,  JJ.,  dissenting.  WEST,  J.,  dis- 
sents as  to  that  portion  of  the  opinion  ap- 
proving the  refusal  of  the  trial  court  to  grant 
a  new  trial  on  the  ground  that  the  answer  to 
question  8  was  contrary  to  the  evidence. 


DOWNER  T.  SCHMIDT  et  al. 
Appeal  of  WHITNEY. 
(Supreme  Gonrt  of  Kansas.   Oct  7,  1811.) 

(8vIMm§  by  the  Oomrt.) 
t.  Taxation  (J  772*)— Tax  Deed— Gonstbuo- 

TIOW. 

Id  coDStruiDg  a  tax  deed  the  intention  and 
effect  are  to  be  collected  from  the  whole  of  It. 
and.  if  a  term  used  Is  repngnant  to  the  other 
parts  of  the  deed,  and  tt  is  clear  from  a  read- 
ing of  the  entire  iostroment  that  the  term  was 
inadvertentiy  used,  it  may  be  rejected  and  ef- 
fect given  to  the  manifest  Intention  of  those 
who  executed  the  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1640:  Dec.  Dig.  f  772.*] 

2.  Taxation  (%  761*)— Tax  Deed— Hibtakb 

IN  Recitals. 

A  tax  deed,  which  bad  been  of  record  more 
than  five  years,  contained  one  recital  ttiat  the 
land  was  sold  in  September  of  a  certain  year 
for  the  taxes  of  that  year,  but  other  recitals 
satiRfactorily  showed  that  tiie  first  date  was  a 
clerical  error,  and  that  ttie  sale  was  made  for 
the  taxes  of  the  preceding  year.  Held,  tbat 
the  tax  deed  is  not  void  on  Its  face  by  reason  of 
the  error. 

[Ed.  Note.— For  otiber  eases,  see  Taxation, 
Dec  Dig.  i  761.*1 

Appeal  from  District  Ccmrt,  Hamilton 
Coonty. 

Action  1^  George  J.  Down<»  against  John 
M.  Schmidt  and  othm.  Florence  D.  Whit- 
ney filed  a  cros8-bIU,  and  from  the  Jnt^ment 
Florence  D.  Whitney  appeals.  Affirmed. 

Hamilton  &  Hamilton,  for  aroellant  Geo. 
Getty,  for  appellees. 

JOHNSTON,  C.  J.  This  is  an  action  to 
quiet  the  title  to  a  tract  of  land,  and  was  he- 
gun  by  George  J.  Downer  against  John  M. 
Schmidt,  Florence  D.  ^Vhltney,  and  others. 
Florence  D.  Whitney  filed  an  answer  and 
cross-[)etltIon  alleging  that  she  held  the  pat- 
ent title  to  the  land,  and  asking  that  her  title 
t>e  established  and  quieted  as  against  the 
plaintiff  and  her  codefendants.  The  interest 
of  Downer  was  acquired  by  W.  H.  Tuller  and 
Mary  I.  Leaverton,  and  th^  were  sulMtitnted 


for  him.  and,  In  answer  to  the  cross-petition 
of  Florence  D.  Whitney,  they  alleged,  inter 
alia,  that  they  were  the  owners  of  the  land 
by  virtue  of  a  tax  deed  executed  and  record' 
ed  on  August  16,  1S04,  to  B.  C.  Nields,  and 
which  had  been  of  record  more  than  five 
years  before  the  commencement  of  this  ac- 
tion. This  deed  was  held  to  be  valid  on  its 
face,  and,  that  Iwing  the  determining  ques- 
tion In  the  case.  Judgment  was  given  against 
Florence  D.  Whitney,  who  appeals. 

[f]  The  only  question  here  Is  the  validly 
of  the  tax  deed.  Appellant  Insists  that  it  Itf 
void  on  Its  face  t)ecause  of  the  recital  that 
the  land  was  subject  to  taxation  for  the  year 
1800,  and  that  It  was  sold  by  the  county 
treasurer  In  September  of  the  same  j&x  for 
the  taxes  then  dne.  The  original  tax  deed 
was  not  Intiodnoed  In  evidence,  bat  a  copy  of 
the  Instmment,  as  it  was  recorded,  was  offer- 
ed, and  It  showed  the  defect  mentioned.  A 
recital  of  a  sale  for  taxes  not  yet  due  Is  a 
serious  defect,  and  one  which  must  be  held 
fiital  If  It  is  not  cnred  by  other  recitals  in  the 
deed.  It  was  held  In  Haynes  t.  Heller,  12 
Kan.  381,  300,  that  "a  tax  deed,  like  any  oth- 
er Instrument,  is  to  be  constmed  as  ft  whole; 
and.  If  any  uncertainty  in  one  part  is  made 
certain  by  another,  the  deed  as  a  whole  Is 
sufficient."  Dodge  v.  Emmons.  34  Kan.  732, 
8  Pac.  931;  Baughman  v.  Harvey,  76  Kan. 
767,  98  Pac.  146. 

[21  Reading  all  parts  of  the  deed  together, 
as  we  must,  and  construing  It  as  we  would  an 
ordinary  conveyance  between  indlvlduills,  it 
Is  reasonably  clear  tbat  the  sale  made  In  Sep- 
tember, 1S!>0,  was  not  for  the  taxes  of  1890, 
but  for  the  taxes  of  1889.  The  taxes  for  1890 
were  not  delinquent  or  even  due  In  Septem- 
ber, 1890.  The  recital  as  to  the  sale  is  that  it 
was  made  "for  the  payment  of  taxes.  Inter- 
est, and  costs  then  due  and  remaining  un- 
paid." The  taxes  of  18S9  were  then  delin- 
quent, but  those  of  1890  were  not.  This  of 
Itself  shows  that  It  was  not  sold  for  the  taxes 
of  1890.  In  the  recital  as  to  the  bid  made  by 
the  purchaser,  it  Is  stated  that  It  was  for  "the 
whole  amount  of  taxes,  interest,  and  costs 
then  due  and  remaining  unpaid  on  said  prop- 
erty." In  another  clause  of  the  deed  was  a 
recital  that  the  purchaser  paid  $18.41  as  sub- 
sequent taxes  for  the  year  1890,  again  show- 
ing that  the  land  was  not  sold  for  the  taxes 
of  1890,  but  for  a  preceding  year.  Another 
evidence  of  this  is  that  the  taxes  for  the  year 
for  which  the  sale  was  made  amonnted  to 
$20.64,  while  the  amount  of  subsequent  taxes 
for  1890  was  $18.41.  It  Is  manifest  from 
these  recitals  that  the  land  was  sold  for  the 
taxes  of  a  year  preceding  1890  and  the  grant- 
ing clause  of  the  deed  satisfactorily  shows 
that  the  sale  was  for  the  taxes  of  1889.  It 
Is  stated  that  "In  consideration  of  the  sum  of 
sixty-seven  dollars  and  fifteen  cents,  taxes, 
costs  and  Interest  dne  on  said  land  for  the- 
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years  188d.  1800,  1891.  1882  to  the  treasurer 
paid  as  aforesaid,"  etc.,  the  transfer  was 
made.  It  Is  obTlons  that  the  year  1S90  In  the 
first  recital  of  the  deed  was  a  clerical  error, 
and  the  other  recitals  are  such  as  to  enable 
the  court  to  sa?  that  the  error  was  clerical^ 
and  that  the  year  18S9  was  Intended. 

In  Gow  T.  Blackman.  78  Kan.  489,  96  Pac. 
799,  there  was  a  tax  deed  which  failed  to 
show  the  year  the  taxes  accrued  for  which 
the  sale  was  made.  The  court  regarded  the 
defect  as  an  important  one,  but  held  that  the 
omission  might  be  supplied  and  the  ambiguity 
cured  by  reasonable  inferences  drawn  from 
other  recitals  in  the  deed.  The  consideration 
clause  stated  that  the  amount  for  which  the 
grant  was  made  was  for  taxes,  costs,  and  in- 
terest due  on  the  land  for  certain  years  from 
1894  to  1898,  inclusive,  substantially  as  was 
done  in  this  case.  The  sale  was  made  In  1896, 
and,  In  view  of  the  fact  that  the  deed  had 
been  of  record  more  than  five  years,  and  of 
the  presumptions  to  be  indnlged  as  to  deeds  of 
that  age,  It  was  inferred  that  the  land  was 
sold  for  the  taxes  of  1894,  and  that  the  deed 
was  valid.  The  ruling  in  that  case  ta  an  au- 
thority for  holding  the  tax  deed  In  this  one 
to  be  valid  on  its  face. 

The  original  tax  deed,  which  was  not  avan* 
able  when  the  case  was  tried,  has  since  been 
found,  and  appellees  ask  to  hare  It  considered 
in  order  to  prove  that  the  sale  was  actually 
made  in  1889.  and  that  the  date.  1880,  In  the 
recorded  copy,  la  an  error;  but,  having  deter- 
mined that  thft  deed  la  valid  on  the  record 
presented.  It  Is  unnecessary  to  omBider  the 
question  whether  the  original  instrument 
may  be  rec^ved  and  considered  aa  appeal. 

The  Judgmrnt  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 


STATB  T.  NTD. 
(Supreme  Court  of  Kansas.   Oct.  7,  1911.) 

(Svlldbut  bv  the  Court.} 

1.  hlohwatb  (s  120*)— powebs  ov  ovebsekb 
—Injunction. 

A  suit  to  enjoin  a  landowner  from  inter- 
fering with  the  highway  officers  in  relieving  a 
regularly  laid  out  and  open  highway  from  an 
accumulation  of  surface  water,  by  cutting  a 
ditch  through  a  dike  placed  on  adjoining  land 
by  such  owner,  may  be  brought  by  the  county 
attorney  in  the  name  td  the  state. 

[Ed.  Note.— For  other  coseSi  see  Highways. 
Dec.  Dig.  S  120.*] 

2.  HlQHWATS  (S  120*)— DiTCaXS— POWXBS  OT 

Road  Ovebsebb. 

The  power  conferred  by  Gen.  St  1909,  i 
7285,  "to  enter  upon  any  land  adjoining  or  ly^ 
ing  near  to  said  road,  to  make  such  dralas  or 
ditches  through  the  same  as  he  may  deem  nec- 
essary for  the  benefit  of  roads  doing  as  little 
damage  to  said  lands  as  the  nature  <u  the  case 
and  the  public  good  will  permit,*'  does  not  re- 
quire that  a  ditch  be  extended  from  ttoundary 
to  boundary  thtoogb  the  land  of  a  given  own- 
er, but  anthorixes  Its  extension  over  snch  poi^ 


tlon  of  land  only  as  may  by  the  proper  anChor- 
itiea  be  fn  good  faith  deemed  necessary. 

[Ed.  Mote.— For  other  eaaei,  see  Highways 
Dec.  Dig.  i  120.*]  » 

Appeal  from  District  Court,  Sumner  Coun- 
ty. 

Action  by  the  State  against  W.  R.  Nye,  to 
enjoin  interference  with  an  officer  of  blgta- 
ways.  Judgment  for  the  States  and  Kye 
appeals.  Affirmed. 

W.  W.  Schwlnn,  for  appellant  Harold  W. 
Herrlck,  Co.  Atty.,  Jamea  T.  Herrlck,  and 
Elliott  A  HcBride^  for  the  State. 

WEST,  J.  Tbe  amended  petition  alleged. 
In  substance,  that  the  defendant,  Nye,  was 
the  owner  of  a  certain  quarter  section  of  land 
in  Sunmer  conntjf  having  purchased  tbe 
same  in  1904;  that  In  1883  a  public  hl^i^way 
was  duly  laid  out  and  estaMlsbed  on  and 
along  the  section  line  forming  one  boundary 
of  the  quarter;  that  ever  since  such  estab- 
lishment the  road  has  been  used  as  a  public 
highway,  and  worked  and  improved  by  the 
proper  authorities;  that  in  such  Improve- 
ment the  dirt  had  been  taken  from  both' 
Bides  of  tbe  center  line,  and  the  road  had 
been  graded  up  In  the  middle,  which  grade 
had  been  used  for  travel;  that  before  tbe 
opening  of  the  road,  and  before  the  cultiva- 
tion of  the  land  on  either  side  thereof,  the 
surplus  water  from  rains  and  snow  which 
foil  on  several  hundred  acres  of  land  lying 
to  the  north  and  west  had  run  over  and 
across  the  section  line  In  a  south  or  south- 
easterly direction,  tbe  main  portion  passing 
over  the  line  at  a  point  about  80  rods  east 
of  the  northwest  corner  of  tbe  land  in  que»- 
tion ;  that  when  the  road  was  improved  soon 
after  this  location  a  culvert  was  placed  in  the 
grade  at  tbe  point  mentioned,  and  the  prin- 
cipal portion  of  the  water  falling  on  the  land 
to  the  north  and  northwest  of  the  defend- 
ant's quarter  section  liad  run  through  the 
culvert  and  over  the  land  in  the  same  gen- 
eral direction  in  which  the  surplus  water 
had  run  before  the  road  was  laid  out;  that 
soon  after  the  culvert  was  built  the  owner 
of  tbe  land  dug  a  ditch  south  from  the  cul- 
vert across  the  quarter  section,  so  that  tbe 
main  body  of  the  water  passing  through  tbe 
culvert  was  conveyed  by  the  ditch,  and  this 
continued  for  many  years  prior  to  the  de- 
fendant's purchase  of  the  land;  that  after 
snch  purchase  the  defendant  partially  filled 
up  the  ditch  by  plowing  dirt  into  and  cul- 
tivating the  land  across  the  ditcti,  and  after- 
wards, in  1008,  built  a  levee  or  dike  of  dirt 
just  south  of  the  south  line  of  the  road,  of 
such  height  as  to  force  the  water  back  over 
tbe  highway  along  the  section  line,  obstruct- 
ing and  rendering  the  highway  impassable  at 
times  of  heavy  rains  or  melting  snows.  The 
petition  further  alleged  that  the  board  of 
highway  commissioners,  together  with  the 
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county  snrreyor,  decided  that  In  order  to 
^ain  the  road  and  make  It  passable  a  ditch 
should  be  cut  through  the  dike  to  allow  the 
accumulating  water  to  pass  off  the  road  and 
over  the  defendant's  land,  where  It  had 
passed  before  the  dike  was  built;  that  Buch 
ditch  was  put  through  the  dike,  and  was 
filled  up  by  the  defendant,  Nye,  who  restored 
the  dike  to  its  former  condition,  and  forbade 
further  interference  therewith,  and  threaten- 
ed the  road  oflScers  with  personal  violence, 
should  they  attempt  such  iuterference.  The 
county  attorney  sued  in  the  name  of  the  state 
to  enjoin  the  defendant  from  maintaining 
the  dike,  and  from  interfering  with  the  over- 
seer or  highway  commissioners,  or  any  per- 
son authorized  by  them,  In  removing  the  ob- 
struction. A  demurrer  to  the  petition  on  the 
grounds  that  the  plaintiff  bad  no  l^I  ca- 
pacity to  sue,  and  that  facts  were  not  suffi- 
cient to  constitute  a  cause  of  action,  was 
overruled,  and  from  this  order  the  defend- 
ant Nye  appeals. 

[1]  The  defendant  urges  that  the  action 
cannot  be  maintained  by  the  state;  but  we 
think  it  was  properly  brought,  and  that  the 
alleged  condition  of  the  highway  was  such 
as  to  make  clearly  applicable  the  principle  of 
Eble  T.  State,  77  Kan.  179,  03  Pac.  803,  127 
Am.  St  Rep.  412.  The  state  has  an  Interest 
in  restoring  a  flooded  highway  to  a  passable 
condition.  The  citizens  have  a  right  to  travel 
over  a  regularly  laid  out  and  open  road, 
whether  in  the  county  of  their  residence  or 
not,  and  the  statute  makes  It  the  duty  of  the 
county  attorney  to  prosecute  or  defend,  on 
the  behalf  of  the  people,  "all  suits,  applica- 
tions or  motions  civil  or  crlmlnnl  arising 
under  the  laws  of  this  state  In  which  the 
state  or  their  county  Is  a  party  or  interest- 
ed." Oen.  St  1900,  §  2226. 

The  requirement  of  the  statute  that  the 
township  trustee  shall  prosecute  all  viola- 
tions of  the  different  road  laws  (Gen.  St 
1909,  5  9589)  Indicates  by  Its  verbiage  a  ref- 
erence to  crlmlual  cases  (State  v.  Bowles, 
70  Kan.  821.  827.  79  Pac.  720,  60  L.  B.  A. 
176),  and  It  Is  sufisested  that  Nye  violated  no 
road  law  by  i>attiag  on  bis  own  land  a  dike 
to  prerrat  Injury  by  aiirplus  water.  True  the 
petition  prays  that  he  be  enjoined  from  ob- 
Btrnctlttg  the  ditch  already  cut  through  the 
dike,  bnt  it  also  prays  that  he  be  enjoined 
from  Interfoing  with  the  officers  In  again 
opmlng  such  ditch,  which  is  manifestly  the 
real  relief  aou^t,  for  the  other  would  amount 
to  a  mandate  compelling  him  to  do  the  work 
himself.  Construing  the  pleading,  then,  as 
a  demand  tbat  Nj'e  be  prevented  from  inter- 
fering with  the  commissioners  in  again  open- 
ing the  dike,  and  in  keeping  It  open,  we  re- 
gard tbe  suit  as  one  pToper  to  liave  keen 
brought  by  tbe  state. 

The  defmdant  tortber  insists  that  tb» 


highway  commissioners  are  without  authori- 
ty to  open  the  dike,  nnless  they  extend  the 
ditch  so  as  to  convey  the  surplus  water 
through  his  land,  and  not  cause  it  to  spread 
thereover.  Tbe  language  of  the  statute  (Gen. 
St  1909,  S  7285)  is:  "And  the  overseer  shall 
keep  the  same  in  repair,  and  remove  or  cause 
to  be  removed  all  obstmctiona  that  may  be 
found  therein;  for  which  purpose  tbe  road 
overseer  is  hereby  authorized  *  *  *  to 
enter  upon  any  land  adjoining  or  lying  near 
to  said  road,  to  make  such  drains  or  ditches 
through  the  same  as  he  may  deem  necessary 
for  the  benefit  of  the  roads,  doing  as  little 
damage  to  tbe  said  lands  as  tbe  nature  of 
tbe  case  and  the  public  good  will  permit" 

[2]  The  section  also  provides  for  compensa- 
tion for  any  injury  to  the  land  or  crops  In 
consequence  of  making  such  drains  or  ditch- 
es. Tbe  contention  is  that  under  this  express 
statutory  authority  the  highway  commission- 
ers cannot  make  a  dltcb  upon  the  land  of 
an  adjoining  owner,  unless  such  dltcb  be  ex- 
tended entirely  through  the  land.  Other 
statutory  prorlsions  place  the  road  overseer 
in  subordination  to  the  highway  commission- 
ers and  engineer.  "To  enter  upon  any  land 
adjoining  or  lying  near  to  said  road,  and 
make  such  drains  or  ditches  through  the 
same,"  cannot  mean  to  enter  upon  and  drain 
all  the  land  of  an  adjoining  owner,  but  must 
mean  to  enter  upon  and  ditch  any  such  laud 
deemed  necessary  to  be  ditched.  Otherwise, 
if  the  owner  happened  to  possess  a  ranch 
extending  for  miles,  tbe  highway  officers 
could  not  dig  a  ditch  thereon  at  all,  without 
extending  It  from  one  boundary  to  another, 
and  yet  one  of  a  few  rods  or  a  few  feet  In 
length  might  be  all  that  the  condition  of  the 
highway  required.  The  statute  does  not 
restrict  these  officers  to  tbe  parcel  of  land 
owned  by  one  proprietor,  but  extends  tbe 
authority  to  any  land  "adjoining  or  lying 
near,"  regardless  of  boundary  or  personal 
ownership.  There  Is  no  question  that  the 
dike  is  located  upon  and  Is  a  portion  of  the 
defendant's  land,  though  very  close  to  tbe 
boundary,  and  It  was  only  this  portion  with 
which  the  highway  commissioners  sought  to 
interfere.  Tbe  effect  upon  the  land  or  crops 
of  a  given  owner  tbat  a  ditch  of  any  tengtb 
may  have  is  to  be  considered  by  the  proper 
authorities  In  determining  upon  its  necessity, 
but  this  does  not  derive  them  of  power  to 
enter  upon  any  portion  of  one's  land  ad- 
joining or  near  the  highway,  and  to  dig  a 
dltdi  of  such  length  as  they  in  good  faith 
deem  necessary.  "  'Through*  does  not  always 
mean  from  end  to  end,  or  from  side  to  side, 
but  frequ^tly  means  within."  Provident 
Trust  Co.  T.  Mercer  County,  170  U.  S.  GB^ 
18  Snp.  Ct  T8S,  42  L.  Ed.  1156. 

The  order  overmling  tbe  demurrer  Is  af- 
firmed. All  the  Justices  eoncnrrlng. 
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GOODRICH  T.  O'NEILL  et  al. 
(SupniiM  Court  of  Eaiuas.   Oct  7»  1911.) 

(Svliaiut  &v  tJte  Court.) 

huntcipal  cobpobations  «  217*)  —  olvil 
Service— Appointment  of  Ez-Soldieb. 
The  statute  requiring  certain  appomtmonts 
in  cities  operatinc  onder  the  cotnmisaioQ  form 
of  gOTernment  to  t>e  made  from  a  certified  list 
of  candidates  who  hare  excelled  in  a  tdvll  serv- 
ice examination  is  not  limited  In  its  operation 
by  the  earlier  statute,  requiring  the  appoint- 
ment  of  an  ex-soldier,  whenever  one  wno  ia 
competent  is  an  ajvlicant  for  a  position  in 
the  pabllc  service;  as  to  an?  office  covered  by 
the  later  law,  an  ex-soldier,  to  be  eligible  for 
appointment,  must  have  taken  the  examination, 
and  been  placed  upon  the  certified  list. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  217.*] 

Quo  warranto  by  H.  K.  Goodrich  against 
O«orge  G.  O'Neill  and  otben.  Demnner  to 
petition  anstalned. 

T.  V.  Garrer.  R.  D.  Garm,  J.  G.  Waters, 
and  jr.  a  Waters,  for  plalntlflL  Hazen  ft 
Gaw,  for  defendants. 

MASON.  1.  B.  E.  Goodrich  asked  to  be 
appointed  snperlntendent  of  the  dty  electric 
llf^t  departmoit  of  Top^.  claiming  a  right 
to  the  appointment  nnder  the  soldiers'  pref- 
erence law.  Bis  application  was  dented,  up- 
on the  gronnd  that  be  was  Ineligible  by  rea- 
son of  not  having  taken  the  cItU  service 
examination  required  by  the  statute  provld- 
Ing  for  a  commission  form  of  gorenimeut. 
He  brings  this  action  against  the  person 
who  received  the  appointment  and  the  city 
commissioners,  ashing  that  he  be  adjudged 
to  be  oatltled  to  the  office.  The  defeudauts 
demur  to  his  petition,  and  the  demurrer  is 
submitted  for  decision. 

The  soldiers'  preference  law,  in  the  pres- 
ent form,  was  enacted  in  1907.  Laws  1907, 
c.  374,  S  X;  Gen.  St.  1909,  I  7879.  It  pro- 
vides, in  substance,  that  honorably  dfsrbnrg- 
ed  soldiers  in  the  army  of  the  United  States, 
in  the  War  of  the  Rebellion,  sh;ill  be  pre- 
ferred for  appointments  to  fill  positions  in 
every  public  department  of  the  state,  or  of 
any  county,  city,  or  town  in  the  state;  that 
wboi  any  such  ex-soldler  shall  apply  for 
appolntmrat  to  such  position  he  shall  be  ap- 
pointed. If  he  Is  of  good  reputation  and  can 
perform  the  duties. 

The  civil  service  exnraination  law  was  en- 
acted in  1009.  Laws  1909,  c.  74,  |  4;  Geo. 
St.  1909.  S  1238.  It  provides,  in  substance, 
that  In  the  cities  to  which  it  applies  a  civil 
service  commission  shall  meet  at  least  twice 
B  year  and  "bold  examinations  for  the  pur- 
pose of  determining  the  Qunllficatlons  of  ap- 
plicants for  positions,  which  ezauiinatlon 
shall  be  practical  and  shall  fairly  test  the 
fitness  of  the  persons  examined  to  discharge 
the  duties  of  the  position  to  which  they  seek 
to  be  appointed;"  that  they  shall  after  each 


examination  certify  to  the  city  commlssloo- 
ers  the  names  of  the  two  applicants  for 
each  position  having  the  highest  standing; 
that  thereafter  appointments  shall  be  made 
from  the  certified  list. 

Of  course,  the  statutes  are  to  be  construed 
together,  and  both  are  to  be  upheld,  so  far 
as  tbey  are  In  harmony ;  but  If  one  of  the 
two  must  be  deemed  to  limit  the  operation 
of  the  other  the  latest  expression  of  tbe 
Legislature  will  govern.  The  rarlier  law 
says  that  a  veteran  who  is  competent  shall 
be  preferred  to  any  candidate  who  Is  not  a 
soldier.  Tbe  later  law  says  ttiat  certain 
appointments  shall  be  made  from  a  list  form- 
ed by  certifying  the  two  highest  in  ranic 
at  each  examination.  There  Is  no  express 
exception  made  In  favor  of  ex-soldlers,  and 
none  seems  by  any  reasonable  Implication 
to  be  Intended.  The  new  law,  in  letter  and 
spirit  alike,  seems  to  show  a  purpose  that 
no  appointments  shall  be  made,  except  upon 
the  basis  of  efflclency  as  determined  by  tbe 
examination.  It  establishes  a  standard  of 
competency,  and  provides  a  means  of  deter- 
mlring  tbe  competency  according  to  that 
standard.  It  says  that  no  one  shall  be  eli- 
gible who  has  not,  in  some  one  of  a  number 
of  successive  examinations,  been  one  of  the 
two  receiving  the  highest  marks,  thus  in 
effect  saying  that  no  other  shall  be  deemed 
competent.  Tbe  soldiers*  preference  law 
does  not  prevent  the  L^lslature  from  pre- 
scribing qualifications  for  appointment  to  of- 
fice, and  one  of  the  qualifications  prescribed 
by  the  later  act  is  that  the  candidate  must 
he  able  to  demonstrate  his  fitness  by  success 
in  a  competitive  examination.  This  does  not 
confiict  with  tbe  veterans*  law,  which  still 
has  abundant  field  for  operation.  The  ap- 
pointment must  be  made  from  the  certified 
list,  but  if  the  name  of  an  ex-soldler  appAirs 
thereon  he  must  bave  the  preference. 

The  demurrer  to  tlie  petition  la  sustained. 
All  the  Justices  concurrln^t 


gathers  t.  national  bank  op  com- 
mi-:kge. 

(Supreme  Court  oi  Kansas.   Oct.  7,  1911.) 

Banks  and  Banking  (J  164*)— Payment  op 
Checks  Pbocubbo  bt  Fbado— Notice— Ev- 
idence. 

Evidence,  in  an  action  by  ^e  drawer  of  a 
check  flKainat  the  bank  to  hold  it  liable  for  hav- 
ing paid  it,  Aeld  Insuffldent  to  show  facts  put- 
ting It  OQ  inquiry  as  to  whether  tbe  check 
was  procured  by  fraud  or  duress. 

[li^d.  Note.— For  other  cases,  see  Banks  and 

Banking.  Dec.  Dig.  {  164.  •] 

Appeal   from   District   Court,  Sedgwick 

County. 

Action  by  Kate  B.  Gathers  against  the  Na- 
tional Bank  of  Commerce.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 
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Adams  ft  Adams  and  Stanford  &  Stanford, 
for  ai^lant  R.  B.  YermUlon  and  B.  W. 
Evans,  for  appellee. 

PER  CURIAM.  Tbe  plaintiff  brings  tbla 
action  to  recover  tbe  sum  of  910,000  and  In- 
terest, which  she  alleges,  in  her  petition,  she 
authorized  the  defendant  bank  to  collect  for 
her,  and  to  place  to  ho*  credit  in  its  bank. 
She  allegee  that  the  defendant  did  collect 
said  sum  of  money  for  her,  and,  although  she 
has  at  divers  times  demanded  the  repayment 
to  her  since  it  was  received  by  the  l>ank,  the 
defendant  has  at  all  times  refused  to  do  so. 

The  answer  of  the  bank  admits  the  collec- 
tion and  receipt  of  tbe  money,  as  allied  by 
tbe  plaintiff,  but  alleges  that  It  inid  out  the 
entire  amount  to  one  S.  C.  Harrison,  upon  a 
check  ezechted  by  the  plaintiff  to  him,  before 
any  repayment  to  the  plaintiff  was  demanded 
by  her. 

In  reply  the  plaintiff  denied  that  she  ever 
delivered  or  executed  tbe  check  referred  to 
In  defendant's  answer,  but  alleged  that  the 
same  was  forged  and  fraudulent  The  plain- 
tiff also  set  forth  an  unconsummated  agree- 
meat  between  herself  and  the  officers  of  the 
bank,  by  the  terms  of  which  she  was  to  de- 
posit $2,000  of  tbe  sum  In  the  savings  depart- 
ment of  the  bank,  and  to  receive  for  the  re- 
mainder four  time  deposit  certlflc&tea  of 
12,000  each.  She  furthM*  alleged  that  Harri- 
son was  in  bad  repute,  irresponsible,  and  that 
the  defendant  either  knew  tlie  facts,  or 
could  have  known  them  In  the  exercise  of 
reasonable  dlllgrace,  and  did  not  exercise 
such  diligence  to  protect  her  interests  before 
paying  ont  the  money  to  Harrison.  These 
latter  allegations  the  court  struck  from  tbe 
reply,  and  on  leave  of  court  the  plaintiff  filed 
an  amended  reply,  wtalcb  the  court,  on  mo- 
tion, struck  out,  for  the  reason  that  it  con- 
tained practically  the  same  matter  as  bad 
been  stricken  ont  of  the  first  reply.  Where- 
apon  the  plaintiff  asked  leave  to  present  rea- 
sons why  she  should  be  allowed  to  file  an 
amended  reply  setting  up  the  question  of  dili- 
gence on  the  part  of  the  defendant.  There- 
upon tbe  court  set  a  time  for  such  bearing, 
and  at  the  time  set  tbe  plaintiff  asked  for  a 
farther  extension  of  the  time  to  present  sudi 
reasons.  The  court  refused  to  extend  the 
time  for  such  tiearlng,  and  the  trial  was  had 
upon  the  petition,  answer,  and  the  portltnia 
of  the  reply  not  stricken  out 

Much  space  is  occupied  by  the  plaintiff  in 
showing  that  this  ruling  was  prejudicial  to 
plaintiff,  but  if  the  case  liad  been  tried  with 
the  original  reply,  or  tbe  r^ly  as  amended, 
the  determination  of  tlie  case  would  still 
have  depended  upon  the  questions  whether 
plaintiff,  in  fact  executed  and  delivered  to 
S.  0.  Harrison  the  check  In  question,  and 
wtaetlier  the  defendant  paid  the  check  In 
good  faith.  Tbe  plaintiff  also  contends  that 
tbe  court  misdirected  the  jury  by  Instructing 


that  a  mere  suspicion  on  the  part  of  the  bank 
that  Harrison  had  not  rightfully  obtained 
tbe  check  was  insufflcient  to  put  the  bank 
upon  inquiry,  but  that  actual  notice  of  such 
fact  was  necessary  to  require  tbe  def^dant 
bank  to  make  an  investigation  before  paying 
tbe  check.  If  the  evidence  were  close  aiid 
conflicting  as  to  whether  the  plaintiff  volun- 
tarily executed  and  delivered  the  check  to 
Harrison,  there  m^bt  be  a  difference  of 
opinion  whether  the  instructions  referred  to 
were  strictly  accurate.  But  tills  cannot  be 
said. 

A  photograph  of  the  check,  with  her  signa- 
ture, and  tbe  photographs  of  other  instru- 
ments in  writing,  with  a  signature  attached, 
whicb  was  either  admitted  or  proven  to  be 
tbe  signature  of  the  plaintiff,  were  offered  in 
evidence.  Moreover,  the  plaintiff  stands 
alone  in  denying  the  execution  of  tbe  check 
In  question,  while  10  other  witnesses  stated, 
in  substance,  that  after  the  plaintiff  was  in- 
formed that  the  check  had  been  honored  and 
the  amount  paid  to  Harrison  she  admitted 
to  Uiem,  or  in  their  hearing,  that  she  did  give 
tlie  dieCk  to  Harrison,  and  in  practically  ev- 
ery instance  tliat  she  said  she  bad  a  real  es- 
tate transaction  with  Harrison,  or  that  he 
proposed  to  invest  the  mon^  In  real  estate 
for  ber,  and  that  he  had  given  her  hla  note 
for  the  amount— flO,000L  Of  these  10  wit- 
nesses, it  appears  that  six  were  not  connect- 
ed with  the  bank.  One  of  the  six  was  the 
siierUC  of  tbe  county,  another  the  dty  at- 
torney* another  a  policeman,  one  was  the 
cashier  of  another  bank,  and  two  were  news- 
paper reporters.  And  It  does  not  appear 
that  she  stated  to  any  of  tbem  that  Harrison 
drugged  her,  as  she  claims  in  her  testimony, 
or  used  any  Improper  means  to  obtain  ber 
checik,  other  than  that  he  imposed  upon  her 
confidence  in  obtaining  the  check,  and  abused 
it  In  obtaining  the  money  and  fleeing  from 
tbe  country. 

We  do  not  rest  the  affirmation  of  the  Judg- 
ment upon  the  pr^ndeiance  of  the  evidence, 
but  hold  that  neither  the  facta  pleaded  in  the 
portion  of  the  reply  and  ammded  reply 
whldi  were  stricken  out,  nor  any  evldoice 
offered  or  produced,  was  sufflclmt  to  put  the 
defendant  upon  inquiry  as  to  whether  tbe 
check  in  question  was  procured  from  plain- 
tiff by  fraud  or  duress. 

The  case  was  fairly  tried  and  the  judg- 
ment is  affirmed. 


BUNGEB  V.  BUNGEB. 
(Snpieme  Court  of  Kansas.  Oct  7,  1911.) 

(SyUaimt  hy  the  Court,} 
L  DiVOBOE  (J  16*)— GBODNDS— "IMPOTINOT. 

Impoteocy,  as  a  cause  for  divorce,  means 
an  Incurable  defect,  and  not  every  temporary 

or  ocrasional  inrapacitj.  but  permanent  ana 
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lasting  loabilitT  for  copulation  (citing  4  Word* 
&  PhrsBes,  3443). 

[Ed.  Note^For  other  cases,  see  Divorce, 
Oent  Dig.  H  81-83;  Dec.  Dig.  |  16.*] 
2.  DiTOBCB  (S  128*)  — Pboceedinqs— Suffi- 
ciency OF  EVIDKNCE. 

The  existence  of  such  a  ground  for  a  di- 
Torce  against  an  accused  wife,  sosceptible,  as 
U  is,  of  certain  determination  by  expert  exami- 
nation,  to  which  she  offers  to  snbmit,  should 
not  be  decided  against  her  unless  such  deci- 
sion is  supported  by  the  evidence  of  a  physi- 
cian who  has  made  anch  examination.  The 
best  evidence  obtainable  should,  as  In  otlur  cas- 
es, be  required. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  D}g.  S  410;  Dec.  Dig.  {  128.*] 

Appeal  from  District  Gonrt,  JolmBon 
Gonnty. 

Actl<»i  1^  Jowpb  8.  Bnnger  agalnat  Lena 
Btmger.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  KeTersed  and  remanded 
for  new  trial. 

W.  L.  Joyce,  for  appellant  S.  3.  SMvely, 
and  B.  J.  Sheldon,  for  appellee. 

SMITH,  J.  The  appellee  broogbt  this  ac- 
tion for  divorce  and  for  tilB  cause  of  action 
alleged.  In  addition  to  the  formal  all^- 
tloDS,  Bubstantlall7  tliat  be  and  tbe  defend- 
ant were  married  on  Maj  17,  1908,  and  liv- 
ed together  as  husband  and  wife  until  An- 
guat  10;  1908,  that  the  defendant  was  Impo- 
tent, and  that  he  did  not  know  of  this  fact 
at  the  time  of  the  marrlag&  For  a  second 
cause  of  actton  the  plaintiff  alleges,  In  sub- 
stance, tlut  defendant  fraudulently  contract- 
ed such  marriage  by  misrepresenting  the 
facts  as  to  her  condition;  that  plaintiff  re- 
lied on  her  statements,  and  was  deceived 
thereby.  The  answer  of  defendant,  so  far 
as  necesaarr  to  determine  whether  the  de- 
cree of  the  court  should  be  affirmed.  Is  a 
general  and  specific  denial  of  the  facts 
alleged  In  the  petition. 

The  undisputed  evidence  shows  that  the 
plaintiff  was  nearly  70  years  of  ag?;  that  at 
the  time  of  the  trial  he  resided  with  his  son, 
by  a  former  marriage,  in  ttils  state;  that  the 
defendant  was  about  66  years  of  age ;  that  tbey 
were  married  and  lived  together  tn  the  state 
of  Missouri  as  stated  In  the  petltlOD,  and  that 
on  Angust  10,  1908,  be  left  her  and  returned 
to  Kansas  where  he  had  previously  resided ; 
also,  that  the  defendant  had  previously  been 
married,  and  bad  lived  with  her  former  hus- 
band 35  years,  but  had  had  no  children. 
He  testified  that  during  tbe  time  he  had  liv- 
ed with  her  he  had  made  not  to  exceed  four 
attempts  with  her,  and  had  utterly  failed 
by  reason  of  some  maIformatI(Hi  or  obstacle 
in  her  person.  She  testlQed  directly  to  the 
contrary  on  all  these  questions  and  to 
oft-repeated  acts  of  Intercourse.  On  tbe 
part  of  the  defendant,  two  physicians  teeti- 
Qed  tbat  she  was  well-developed  and  normal 
In  tbelr  opinions,  and  that  th^  had  each 
made  a  physical  examination  of  her.   In  re- 


buttal the  plaintiff  offered  the  evidence  of 
two  physicians,  who  each  said  they  had  nev- 
er seen  the  defendant  but  testlfled  in  sub- 
stance, that  the  examinations  and  the  meth- 
ods of  the  examinations  testified  to  by  the 
physicians  for  defendant  were  not  such  as 
to  properly  disclose  whether  or  not  tb«  de- 
fendant was  normally  developed. 

[1]  The  cause  of  the  plaintiff  rests  upon 
his  evidence  alone  that  the  defendant  was 
Impotent  at  the  time  of  tbe  marriage,  and 
that  there  was  no  Incapacity  on  his  part 
The  fourth  ground  of  divorce  specified  in 
our  statute  Is  "impotency.*'  Neither  the 
statute  nor  any  former  decision  of  this  court 
has  defined  the  term.  The  following  excerpt 
from  Payne  v.  Payne,  46  Minn.  467,  49  N. 
W.  230,  24  Am.  St  Rep.  240,  affords  a  sat- 
Isfactory  definition:  "The  statute  does  not 
define  the  term  'Impotency,'  but  In  the  law 
of  divorce  it  means  want  of  potentla  copn- 
landl,  and  not  merely  Incapacity  for  procre- 
ation. It  Is  an  Incapacity  that  admits  nei- 
ther copulation  nor  procreation.  And  what 
the  law  refers  to  Is  capacity  for  copula  vera, 
and  not  partial  and  Imperfect  or  tinnatural 
copulation.  The  incapacity  must  be  Incur- 
able.   1  Bishop  on  Marriage  and  Divorce, 

§  766  et  seq.;  D  e  v.  A  g,  1  Rob. 

Ecc.  270."  Also,  in  Anen..  89  Ala.  291.  7 
South.  100,  7  li.  R.  A.  425,  18  Am.  St  Rep. 
116,  It  is  said:  "Before  the  wife  can  be 
granted  a  divorce  on  the  ground  that  her 
husband  Is  physically  Incapacitated  from  en- 
tering Into  the  marriage  state  by  reason  of 
his  malformation  and  abnormal  proportions, 
tbe  proof  should  be  satisfactory,  and  as  di- 
rect as  the  nature  df  the  question  is  sus- 
ceptible of.  Tbe  wife  must  submit  to  a 
skilled  examination  of  her  person,  under  or- 
der of  court,  to  show  tliat  the  fault  Is  not 
with  her,  and  the  husband  must  also  sub- 
mit to  such  an  examination,  that  the  court 
may  be  satisfied  that  the  proceeding  Is  not 
consentire  and  collusive.  Finding  the  lat- 
ter to  be  the  case,  relltf  should  be  denied. 
CTcept  on  clear  proof  of  the  charge  pr^er- 
red  in  the  bill."  In  Powell  t.  Powell,  18 
Kan.  871,  378,  26  Am.  Rep.  774,  It  Is  said: 
*  •  And,  when  the  Legislature  oiact- 
ed  tbat  a  divorce  might  be  granted  for  Im- 
potency, It  was  Intended  that  the  Impotence 
must  have  existed  at  the  time  of  the  mar- 
riage. If  a  person  should  become  Impotent 
after  marriage,  the  marriage  Is  good,  and  no 
ground  of  divorce  exists  therefor.  Such  Is 
the  universal  doctrine."  It  Is  only  Inferoi- 
tlally  alleged  In  the  petition  and  only  infer- 
entlally  supported  by  any  evidence  that  tbe 
alleged  impotency  existed  at  the  time  of  the 
marriage,  and  there  Is  no  allegation  and  no 
evidence,  if  impotency  existed,  that  it  was 
incurable.  Impotency  as  a  cause  for  divorce 
means  an  incurable  defect,  permanent  last- 
ing Inability  for  copulation  and  procreation. 
4  Words  ft  Phrases,  3443;  16  A.  ft  B.  Encyc 
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Law,  8;  14  Cyc.  S94.  "If  the  defect  be  car- 
able,  then  the  defendant  Is  not  Impotent  In 
the  B&3Be  of  the  law,  for  It  Is  not  every  tem- 
porary or  occasional  Incapacity  for  copula- 
tion which  la  intended,  but  permanent  and 
lasting  inability."  Kempf  t.  Eempf,  84  Mo. 
211,  21B.  See,  also,  Taylor,  Med.  Juris.  (6th 
Ed.)  p.  78  et  seq. 

[2]  The  defendant's  evidence  was  taken  by 
deposition  In  the  state  of  Missonrl  only  a 
short  time  before  the  trial  in  Kansas.  She 
testllled  in  regard  to  her  health  that  she 
was  then  not  well,  and  was  not  able  to  at- 
tend the  brlal  at  Olathe.  She  utterly  denied 
the  charge  of  Impotency,  and  offered  to  sub- 
mit her  body  for  examination  by  any  physi- 
cian or  phyBldans  that  might  be  selected  by 
the  plaintiff  or  his  attorney.  The  offer  was 
not  accepted.  There  was  no  expert  evi- 
dence of  her  impotency  and  the  testimony 
of  the  plaintiff  Is  not  sufficient,  giving  It  full 
credence,  to  prove  Impotency  as  defined  by 
legal  authorities.  If  it  can  be  said  that  the 
evidence  of  the  plaintiff  Is  sufficient  to  es- 
tablish the  fact  that  at  the  times  testified  to 
by  blm  there  was  Incapacity  on  tbe  part  of 
the  defendant  and  not  on  his  part,  still  there 
was  an  utter  failure  on  the  part  of  the 
plaintiff  to  prove  whether  It  was  a  tempo- 
rary and  curable  inability  or  permanent  and 
incurable.  It  devolved  upon  the  plaintiff  to 
prove  the  latter.  In  an  action  for  divorce, 
the  public,  as  well  as  the  parties  thereto, 
has  an  Interest  Public  policy  requires  that 
a  divorce  should  be  granted  only  when  stat- 
utory ground  therefor  is  clearly  established. 
The  preponderance  of  the  evidence  seems  to 
be  against  the  plaintiff  as  to  whether  there 
was  a  physical  defect  Assuming  the  exist- 
ence of  such  defect,  there  was  no  evidence 
that  it  was  incarabie.  One  of  the  physi- 
cians, who  was  called  by  the  plaintiff,  testi- 
fied as  follows:  *'Q.  Ton  could  not  tell  from 
the  descriptions  of  the  conditions  here  in 
these  organs  whether  that  was  a  curable 
condition  or  an  Incurable  condition?  A.  No, 
sir."  The  other  physician,  called  by  plain- 
tiff, was  not  Interrogated  on  the  subject. 
The  two  physicians  called  by  the  defendant, 
and  the  defendant  herself.  In  effect,  contra- 
dicted the  evidence  of  the  plaintiff  upon  tbe 
principal  question  of  fact 

Tbe  judgment  Is  reversed,  and  the  case  is 
remanded  for  a  new  trial,  with  Instructions 
to  allow  any  proper  amendments  to  the  pe- 
tition as  Indicated,  and  before  the  case  Is 
again  tried  to  enter  an  order  requiring  the 
plaintiff  to  deposit  with  tbe  clerk  of  the 
court  for  the  use  of  tbe  defendant  a  suffi- 
cient sum  of  money  to  pay  ber  transporta- 
tion from  her  home  to  Olatfae,  Kan.,  and  re- 
turn, also  to  pay  a  competent  Impartial  phy- 
sician, to  be  appointed  by  the  court  for  the 
purpose  of  making  a  physical  examination 
of  the  defendant  as  to  the  matter  In  contro- 
versy.  All  the  Justices  concurring. 


ELMOBE  T.  FANNING. 
(Snpzeme  Gonrt  of  Kansas.   Oct  7,  1011.) 

(Syllahut      the  Court.) 

1.  Time  (J  10*)— Computation— Suwdat. 

Where-the  last  day  in  the  period  prescribed 
by  statute  tor  commeDciog  an  action  is  Sun- 
day, an  action  commeDced  on  the  following 
day  is  not  too  late. 

iEA.  Note.— For  other  casea,  see  Time,  Cent. 
i.  IS  34-02;  Dec  Dig.  t  10.*] 

2.  LiMiTAnon  OF  Actions  (S  IW*)— PATMBrrr 
—Tolling  Statute. 

Where  one  of  two  joint  makers  of  a  prom- 
issory note  makes  a  payment  thereon  shortly 
after  tba  note  becomes  due  merely  as  the  agent 
of  tiie  other,  and  with  his  money,  and  at  ttie 
same  time  states  to  tbe  holder  ttuit  the  mon- 
ey so  paid  belongs  to  his  co-obligor,  for  whom 
and  at  wh<we  request  he  Is  paying  it,  such  pay- 
ment does  not  affect  tbe  operation  of  the  stat- 
ute of  limitations  as  to  himself;  It  being  that 
of  the  one  for  whom  be  is  acting  as  agent 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  623-630;  Dec  Dig. 
S  165.*] 

3.  Limitation  of  Actions  ({  155*)— Fatubnt 
in  bbaalf  of  co-obuaob— toixirq  stat- 
UTE. 

A  joint  maker  of  a  promissory  note  who 
delivered  the  money  to  tbe  holder  in  the  cir- 
cumstances stated  in  the  above  paragraph  was 
not  bound  to  declare  that  the  payment  was  not 
made  for  himseif,  that  being  tbe  natural  im- 

filication  from  his  declaration  that  he  made 
t  for  the  other  and  with  bis  money,  nor  was 
he  required  to  warn  the  bolder  that  the  time 
in  which  an  action  might  be  bronght  a^nst 
Ikim  voald  not  be  enlarged  by  soeb  payment 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  1  165.*] 

Ajq^eal  from  District  Conrt,  Rash  County. 

AetlMt  by  J.  Elmore  against  W.  K.  Fan- 
ning. Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed  and  remanded. 

S.  I.  Hale,  for  apiwllant  W.  H.  A  F.  U. 

Bussell,  for  appellee. 

BENSON,  J.  This  Is  an  action  against 
the  Joint  makers  of  a  promissory  note  In 
which  Is  Included  a  mortgage  apon  a  grow- 
ing crop  of  wheat.  The  note  by  its  terms 
became  due  August  1,  1904.  On  August  29, 
1904,  W.  K.  Fanning,  one  of  the  joint  mak- 
ers and  who  was  In  fact  a  surety,  deliver- 
ed to  the  payee  $55,  and  Informed  him,  and 
he  then  knew,  that  the  money  was  the  pro- 
ceeds of  the  mortgaged  wheat  which  belonged 
to  M.  E.  Fanning,  the  other  Joint  maker, 
and  that  the  payment  was  made  at  his  re- 
quest Tbe  payment  was  Indorsed  upon  the 
note.  August  29,  1909,  was  Sunday,  and  this 
action  was  brought  on  the  following  day. 
W.  K.  Fanning  appeals  from  a  Judgment 
rendered  against  him,  and  contends,  first 
that  the  action  Is  barred  because  it  was  not 
brought  within  five  years  from  the  date  of 
the  payment ;  second,  that  the  payment 
made  for  the  other  joint  mak^  did  not  ex- 
tend the  period  of  limitation  as  to  the  ap- 
pellant within  the  meaning  of  section  23  of 
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the  Code  (Gen.  St  1909.  I  5616),  and  that 
the  cause  of  actlou  was  barred. 

[1]  The  first  contentlOD  cannot  be  sastalned. 
While  the  statute  provides  that  such  an  ac- 
tion most  be  brought  within  five  yenrs  after 
the  cause  of  action  shall  have  accrued,  the 
further  provision  Is  made  that  "the  time 
within  which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day  and  in- 
cluding the  last;  if  the  last  day  be  Sunday, 
it  shall  be  excluded."  Code,  S  747  (Gen.  St. 
1900,  S  634S).  Construing  these  provisions 
together,  there  Is  no  room  for  controversy, 
and  It  must  be  held  that  this  action  was 
brought  within  the  time  allowed  after  pay- 
ment was  made.  It  remains  to  be  considered 
whether  the  effect  of  the  payment  made  by 
W.  K.  Fanning  as  agent  for  his  co-obl^or 
was  to  extend  the  period  of  limitation  as  to 
the  former.  Upon  this  question  the  court 
stated  as  a  conclusion  of  law:  "That  the  de- 
fendant by  personally  and  physically  making 
the  payment  on  August  29,  1904,  on  the  note 
in  question,  of  which  he'  was  Joint  maker, 
without  any  expressed  reservation  at  the 
time,  continued  the  statutory  period  of  lim- 
itation upon  the  note,  both  as  to  himself 
And  bis  comaker  until  five  years  from  that 
date."  It  is  the  rule  In  this  state  that: 
"Partial  payment  made  by  one  debtor  on  a 
note  will  not  suspend  the  running  of  the 
statute  of  limitations  In  favor  of  the  other 
debtors  thereon,  although  the  party  paying 
be  the  principal  debtor,  and  the  others  only 
sureties."   Steele  t.  Souder,  20  Kan.  39,  syl. 

[2]  It  is  contended  that  as  the  appellant 
delivered  the  money,  although  done  for  an- 
other, It  should  be  considered  as  a  payment 
made  by  him  within  the  meaning  of  the  stat- 
ute. The  payee,  however,  knew  that  the 
money  was  the  proceeds  of  the  wheat  be- 
longing to  the  other  Joint  maker,  and  that 
it  was  gtvea  to  him  by  the  appellant  accord- 
ingly for  his  son ;  in  other  words,  the  credi- 
tor knew  that  the  appellant  made  the  pay- 
ment as  agent  for  his  co-obligor.  While  the 
statute  provides  that,  "when  any  part  of  the 
principal  or  interest  shall  have  been  paid, 
*  •  •  an  action  may  be  brought  •  •  • 
within  the  period  prescribed  for  the  same, 
after  such  payment"  (Code,  S  23),  the  rule 
declared  In  Steele  v.  Souder,  supra,  limits 
the  application  of  the  statute  to  the  debtor 
who  makes  the  payment,  and  the  statute 
continues  to  run  unaffected  by  such  payment 
Id  favor  of  a  co-ohllgor.  The  question,  then, 
is  whether  the  payment  in  this  instance  is 
to  be  construed  as  that  of  the  person  who 
delivered  the  money,  or  the  one  whose 
money  it  was  and  who  ordered  it  to  be  paid, 
or  of  both.  It  is  a  general  principle  that 
what  B  person  does  by  bis  agent  is  to  be 
held  as  his  own  act,  and  not  that  of  the 
agent,  and  in  this  instance  the  fact  that  the 
payment  waa  made  for  M.  £L  Fanning  was 
expressly  stated  and  was  the  fact 

[1]  It  is  not  perceived  vrby  the  npp&Lant 


was  bound  to  declare  that  the  payment  was 
not  made  for  himself;  that  being  the  natural 
implication  from  his  statement  that  it  was 
made  for  another.  At  that  time  the  note 
was  only  a  few  days  past  due.  It  cannot 
be  presumed  that  either  party  had  then  In 
mind  the  possible  effect  of  the  statute  of 
limitations,  and  an  afilrmatlre  declaration 
by  the  appellant  that  his  act  in  delivering 
the  money  should  not  be  construed  as  en- 
larging the  period  of  limitations  would  have 
been,  if  not  impertinent,  at  least  unusual. 
Nothing  In  the  circumstances  as  they  exist- 
ed at  that  time  seemed  to  call  for  such  a 
statement  The  appellant  merely  delivered 
the  money  for  his  son  as  requested,  and 
fairly  and  truthfully  stated  all  the  facts 
that  ordinarily  would  be  stated  In  such  a 
transaction,  Just  as  any  other  person  might 
have  done  who  sustained  no  relation  to  the 
note.  A  payment,  to  toil  the  statute,  must 
be  made  under  such  circumstances  as  to 
amount  to  an  acknowledgment  of  an  existing 
liability.  Shanks  v.  Louthan,  79  Kan.  363, 
36o,  99  Fac.  613,  131  Am.  St  Bep.  294.  Such 
acknowledgment  must  be  distinct  unequivo- 
cal, and  without  qualification  (Durban  v. 
Knowlra,  66  Kan.  307,  71  Pac.  829),  and  It 
must  be  made  by  the  obligor  against  whom 
the  statute  Is  sought  to  be  tolled,  or  by  some 
one  at  his  direction  (Good  v.  Efhrlich,  67 
Kan.  M,  72  Paa  545).  The  failure  of  the 
appellant  to  express  some  reservation  of  his 
i-ights  falls  far  short  of  en  acknowledgment 
or  promise  to  pay,  and,  besides,  the  statute 
requires  a  writing  to  make  such  acknowledg- 
ment or  promise  effectual,  and  the  payment, 
being  made  for  another  person  and  with 
bis  money  and  so  proclaimed,  cannot,  as  we 
have  seen,  be  construed  to  be  a  payment  by 
the  appellant  Neither  by  words,  acts,  nor 
silence  is  he  estopped  from  claiming  the  bene- 
fit of  the  statute.  He  revealed  the  truth, 
and  concealed  nothing  that  In  law  or  morals 
he  should  have  disclosed.  It  would  have 
required  rare  and  singular  forethought  and 
caution  on  bis  part  to  anticipate  a  possible 
delay  of  four  years  and  eleven  months  in 
enforcing  payment  of  this  note,  and  to 
prompt  him  then  and  there  to  lay  the  founda- 
tion of  a  defense  to  a  possible  action  by  sol- 
emnly warning  the  payee  at  that  early  day 
that  he  reserved  the  right  to  make  it  It 
is  true  that  in  Steele  v.  Souder,  supra,  the 
fact  appeared  that  the  payment  by  one  Joint 
maker  was  made  without  the  knowledge  or 
assent  of  the  other,  and  In  that  respect  the 
case  differs  from  this.  But  there  can  be  no 
legal  significance  in  yielding  or  refusing  as- 
sent to  an  act  wlilch  the  party  has  no  right 
to  Interfere  with  or  prevent.  The  note  was 
due  and  the  co-obligor  liad  a  perfect  right 
and  it  was  his  duty  to  pay  it  Objection 
would  have  been  vain,  and  knowledge  U 
immaterial.  In  Shanks  v.  Louthan,  supra, 
the  application  of  roits  by  the  mMtgagee  in 
possession  to  the  payment  of  luteraiC  on  the 
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mortgage  without  the  mortgagor's  kuowledge 
or  direction  other  than  such  as  might  be 
implied  from  the  situation  presented  was 
beld  not  to  remove  the  bar  of  the  statute. 

A  statute  of  Vermont  prorvlded:  "If  there 
shall  be  two  or  more  Joint  contractors,  or 
joint  executors  or  administrators  of  any  con- 
tractor, no  one  of  them  shall  lose  the  bene- 
fit of  the  provisions  of  this  chapter  so  as 
to  be  chargeable  by  reason  only  of  any  pay- 
ment made  by  any  other  of  them.*'  Gen. 
St.  1870,  c.  6%  S  28.  In  a  ca^e  similar  to 
the  one  now  under  consideration  It  was  said 
in  the  opinion:  "Under  the  provisions  of 
this  section,  the  only  Question  la  whether 
the  payment  of  August  24,  1871,  was  made 
by  the  defendant  within  the  meaning  of 
the  statute.  He  passed  the  money  to  the 
plalntlir.  But  It  Is  found  that  H  was  the 
money  of  Frank  W.  Corilea.  another  signer 
«f  the  note,  and  that  the  defendant'  handed 
the  money  to  the  plalntlflF  at  his  request, 
and  so  informed  Uie' plaintiff  at  the  time. 
This  made  the  defendant  the  agent  of  Frank 
W.  Corllsa  in  making  the  payment,  of  which 
fact  the  plaintiff  bad  knowledge,  so  that  he 
was  not  misled  In  regard  thereto.  If  the 
plaintiff  has  slumbered,  upon  his  rights 
against  the  defendant  by  reason  of  that  pay- 
ment, it  la  bts  own  fault,  and  not  the  fault 
of  the  defendant.  When  the  defendant  In- 
formed the  plaintiff  that  the  money  for  that 
payment  was  furnished  by  Frank  W.  Corliss, 
and  that  be  was  passing  It  over  to  htm  at 
the  request  of  Frank  W.,  In  legal  effect  he 
told  blm  that  it  was  a  payment  made  by 
Frank  W.,  and  that  he  had  no  part  In  It, 
exce[)t  as  the  agent  of  Frank  W.  He  had 
no  occasion  to  go  further,  and  enter  a  pro- 
test that  he  was  not  to  be  affected,  by  It" 
Bailey  v.  Corllsa,  51  Vt.  866,  368.  The  Ver- 
mont statute  appears  to  be  a  declaration 
of  the  law  on  this  subject  substantially  as 
It  is  held  in  this  state. 

In  Malnzlnger  t.  Mohr,  41  Mich.  685,  3  N. 
W.  183,  a  contrary  result  was  reached  under 
a  statute  substantially  like  the  Vermont 
statute.  In  that  case  Mainzlnger  and  Mil- 
ler were  Joint  makers  of  a  note.  A  payment 
had  been  Indorsed  whlcb  apparently  tolled 
the  statute.  The  facta  snffldently  appear 
In  the  following  quotation  from  the  opinion: 
"Both  came  to  him  together  on  the  business 
of  making  a  payment  upon  the  note,  and  it 
was  made  and  correctly  credited,  not  merely 
In  the  presence,  but  with  the  participation,  of 
both.  Let  It  be  admitted  that  the  money 
was  Miller's,  and  that  be  alone  handed  It 
over,  and  I  cannot  see  that  this  precludes 
the  payment  being  a  Joint  act  It  did  not 
concern  Mohr  wbose  money  was  paid  to  him. 


or  from  whoee  hands  he  received  it;  and 
any  Joint  payment,  though  all  the  debtors 
were  present  would  usually  be  made  in 
the  same  way  •  •  •  Naturally  he  would 
Bupirase  that  the  money  paid  was  the  money 
of  the  one  who  as  between  himself  and  his 
creditor  ought  to  pay  it;  but  be  was  only 
concerned  with  the  fact  that  what  tbey  did 
was  by  co-operative  and  conjoint  act.  He 
had  therefore  a  right  to  understand  that 
tUs  was  a  mutual  payment,  and  that  the 
parties  thereby  mutually  renewed  their 
promise  of  payment  If  Mainzlnger  at  the 
time  had  In  his  own  mind  any  purpose  to 
consider  and  treat  the  transaction  as  being 
something  different  from  what  the  appear- 
ances Indicated,  it  was  his  duty  to  notify 
Mohr  that  Miller  alone  was  making  the  pay- 
ment and  Mohr  would  theu  have  been  put 
on  his  guard,  and  would  have  had  only  him- 
self to  blame  if  he  had  lost  his  remedy  by 
subsequent  delay."  Mainzlnger  v.  Mohr,  41 
Mich.  685,  687,  8  N.  W.  183,  184.  In  the 
same  opinion,  Qulmhy  v.  Putnam,  28  Me. 
419,  holding  that  a  payment  by  one  of  two 
Joint  makers  could  not  be  considered  the 
payment  of  botb  merely  because  of  the  other 
being  present  when  It  was  made,  was  quot- 
ed with  approval.  The  Michigan  decision  is 
easily  distinguished  from  the  case  under 
consideration  by  the  fact  that  the  creditor 
here  was  expressly  informed  that  the  pay- 
ment was  not  mutual,  and  that  it  was  not 
therefore  a  mutual  ^tension  or  renewal 
of  the  note.  Besides,  in  the  Michigan  case, 
the  note'  was  already  barred,  and  the  duty 
of  the  party  who  does  not  wish  to  renew 
the  obligation  to  give  vaOca  of  that  fact 
may  properly  arise  from  circumstances  that 
would  be  insnffldoit  to  create  snch  a  dut}' 
where  the  obligation  is  stUl  in  force,  and 
where  the  iwssible  defense  of  the  statute 
of  limitations  cannot  reasonably  be  supposed 
to  be  in  the  mind  ait  either  party.  The  court 
found  that  the  payment  was  made  from  the 
proceeds  of  the  mortgaged  wheat  which  the 
appellee  knew  belonged  to  M.  B.  Fanning 
alone,  and  the  nneontradlcted  evidence  was 
that,  when  the  payment  was  made,  the  ap- 
pellant stated  to  the  appellee  that  the  mon^ 
had  been  sent  by  BC  B.  Fanning.  It  Is  not 
claimed  that  the  ftict  proved  by  this  evidence 
was  or  can  be  controverted,  or  that  the 
fact  Is  otherwise,  or  that  the  case  waft  not 
fully  and  fairly  tJied.  A  new  trial  is  there- 
fore unnecessary.  Worth  y,  Butler,  83  Kan. 
613,  112  Pac;  111. 

Upon  the  tacts  found  by  the  court  and 
the  undisputed  evidence  the  Jodgmoit  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  render  Jndgmoit  for  the  defend- 
ant All  the  Justices  concurring. 
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0*HA£2Jnr  T.  TOWMSLEY  et  al 
(Snpienw  Goart  of  Eacsas.   Oct  7»  1911.) 

(BvOabMt  by  tA«  Court.) 

ATTACHVnTT  (S  2D6*)  —  LBVT  —  DXSOHABOE  — 

CuiH  or  Thibd  Pebson. 

Where  oo  evideoce  fs  offered  to  tbe  con- 
trary, the  trial  court  Ib  juatified  !n  lastaUiiDg 
a  motion  to  discbarge  land  from  an  attach- 
ment, made  b;  a  stranger  to  the  action,  on  the 
ground  that  he  is  the  real  owner,  although  the 
record  title  is  in  the  defendant,  where  the  mo- 
tion is  supported  by  the  affidavits  of  tbe  claim- 
ant and  the  defendant  that  prior  to  the  levy 
the  defendant  sold  the  land  to  the  claimant, 
and  executed  a  deed  which  by  mistake  described 
another  tract,  instead  of  that  Intended  to  be 
conveyed. 

[Ed.  Note.— For  other  cues,  see  Attachment, 
Cent  Die  H  1048-1061 ;  Dec.  Die.  I  286.*] 

Appeal  £rom  District  Coart,  Ebunllton 
County. 

Action  by  James  O'Malley  against  Frank 
Townsley  and  J.  S.  McMurtry.  Judgment 
for  defendants,  snd  plaintiff  appeala  Af- 
firmed. 

Oranby  HUiyer,  Wm.  Easton  Hntcblson, 
and  O.  B.  Vance,  for  appellant  HoCklnson 
ft  HoskiDson,  for  anteUees. 

MASON,  J.  James  O'Malley  sned  Frank 
Townsley  upon  a  money  demand,  and  caused 
an  attachment  to  be  levied  upon  land,  the 
record  title  to  vfalcb  was  In  the  defendant. 
J.  S.  McMurtry  claimed  to  be  tbe  real  owner 
of  tbe  attached  property,  and  asked  to  be 
made  a  party  In  order  that  his  claim  migbt 
be  adjudicated.  The  plaintiff  objected,  and 
tbe  application  was  denied.  McMurtry  tbea 
filed  a  motion,  asking  Oiat  the  land  be  dls- 
cbarged  from  tbe  attacbmoit  on  tbe  ground 
tbat  be  was  tbe  owner.  He  supported  tbe 
motion  by  his  own  affidavit  and  tbat  of  the 
defoidant,  setting  out  these  facts:  Before 
tbe  action  was  begun,  tbe  defaidant,  being 
tboi  tbe  owner  of  the  land,  sold  it  witb 
other  tracts  In  tbe  same  section  to  McMur- 
try. A  deed  was  executed,  delivered,  and 
recorded,  which  was  intended  to  convey  this 
tract,  but  which  by  mistake  described  it  as 
lots  8  and  4  of  tbe  section.  Instead  of  as  lots 
1  and  2,  the  proper  description.  No  other 
evidence  was  offered.  Tbe  court  sustained 
tbe  motion  to  discharge,  and  the  iilaintift  ap* 
peals. 

Tbe  plaintiff  invokes  the  rule  referred  to 
in  Grocer  Co.  v.  Alleman.  81  Kan.  900,  106 
PftC.  897,  tbat  such  a  motion  should  be  over- 
mled  If  there  is  a  substantial  doubt  as  to 
tbe  ownership  of  the  property.  We  think  that 
here  no  substantial  doubt  was  shown.  Tbe 
statements  made  under  oath  by  Townsley 
and  McMurtry  were  reasonable  and  plausi- 
ble. True,  in  any  serious  controveray  as  to 
the  title,  tbe  plaintiff  should  have  bad  an 
opportunity  to  cross^zamine  the  wltnessea 
Bat  as  be  offered  no  evldmce  whatever 


tending  to  contradict  tbelr  testimony,  it 
does  not  appear  tbat  be  suffered  any  vnj- 
udlce  in  this  connection.  He  suggests  that 
he  was  prevented  from  introducing  evidence 
by  tbe  statutory  provision  that  if  a  moUon 
to  dischai^  attachment  be  made  upon  affi- 
davits on  the  part  of  tbe  defendant,  or  papers 
and  evidence  in  the  case,  but  not  otherwise, 
the  plaintiff  may  oppose  them  by  evidence,  in 
addition  to  tbe  affidavit  for  tbe  attachment. 
Civ.  Code,  I  220  (Oen.  St  1808,  t  6818).  The 
section  cited  has  no  application  to  a  hearii« 
of  a  motion  to  dlsdkarge  made  by  a  stranger 
to  tbe  action  on  the  ground  ttiat  tbe  def raid- 
ant  does  not  own  the  propwty.  A  more  sat- 
isfactory way  of  determining  the  title  would 
have  been  by  tbe  framing  of  issues  under 
tbe  statute  authorizing  the  claimant  of  at- 
tached property  to  Interplead.  Olv.  Code,  f 
45  (Gen.  St.  1909,  {  5638);  BodweU  v.  Beaton, 
40  Kan.  86,  18  Pac.  901.  But  as  McMurtiT 
appears  to  have  been  wllUng  to  Invoke  that 
statute,  and  to  have  been  denied  the  right, 
there  seems  tbe  less  reason  to  disturb  the  re- 
sult of  the  summary  bearing  npon  affidavita 
Tbe  Judgment  Is  affirmed.  All  tbe  Jasttoes 
concurring. 


JOHNSON  V.  OIL  WELL  SUPPLY  OO.  OF 
PITTSBURG,  PA.,  et  al. 
(Supreme  Court  of  Kansas.   Oct  7,  1911.) 

(SvUahiu  hg  the  Comrt^ 

IiTTKBBST  (I  88*)— JvDGVsim— Bate. 

Tbe  bolder  of  a  note  and  chattel  mortgaiie 
made  to  secure  the  same  sued  tor  tbe  wroogfol 
conversion  of  the  mortgaged  property,  and 
riehtfully  recovered  a  judgment  for  the  amount 
of  bis  note  up  to  tbe  day  of  trial,  InciodinB 
the  rate  of  interest  specified  in  such  note,  10 

Ser  cent    Beld.  that  such  Judgment  can.  nn- 
er  Oen.  St  1909.  SI  4347,  4848,  bear  only  6 
per  cent.  Interest. 

[Eld.  Note.— For  other  cases,  see  Intenst, 
Cent  Dig.  8S  79-^;  Dea  Dig.  |  88.*] 

Appeal   from   District  Court,  Shawnee 

County. 

Action  by  W.  S.  Johnson  against  tbe  Oil 
Well  Supply  Company  of  Pittsburg,  Pa., 
and  A.  T.  Lucas.  Judgment  for  plaintiff, 
and  defendants  apiieaL  Modified  and  af> 
Armed. 

Oleed,  Hunt  ft  Palmer,  for  aniellants. 
Oarver  ft  Garver  and  J.  B.  lArlnw,  tat 
appellefc 

WEST,  J.  Tbe  plaintiff  Johnson  sued  tbe 
defendants  Uie  supply  company  and  the  sher- 
iff for  damages  for  tbe  couTerston  of  certain 
personal  property  attached,  regardless  of 
plaintiff's  existing  and  recorded  ^lattd  mort- 
gage, which  was  givak  to  secoi*  n  note  for 
1300,  and  signed  B.  N.  Bnrr.  Tbe  defMid- 
ants  contended  that  the  propwty  attached 
was  purchased  by  "B.  N.  Burr  and  Oom- 
pony*'  through  and  on  tbe  strength  of  r^ 


•ror  other  esses  sea  same  topla  and  ssoUon  NUMBSB  In  Itas.  Dtg.  A  Am.  XHg.  K«7  Mo.  Saries  A  Bspt  taAum 
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resentatlona  made  t>r  Johnson  tbat  the  firm 
coDsiBted.  of  E.  N.  Burr  and  Malvln  Edwards, 
and  ttiat  Johnson  was  estopped  to  claim 
adT^sely  to  sach  representations.  These 
contentlona  were  denied  by  the  plaintiff, 
and  the  principal  qnestion  litigated  was 
whether  E.  N.  Burr,  who  signed  the  note, 
owned  the  property  In  question,  or  whether 
it  was  owned  by  the  firm  of  B.  N.  Burr 
and  Company.  A  judgment  tn  favor  of  the 
plaintiff  was  reversed  (Supply  Oo.  t.  John- 
son, 78  Kan.  751,  98  Pac  381),  a  second  trial 
resulted  In  the  fallare  of  the  Jury  to  agree, 
and  the  third  in  a  Judgment  In  favor  of 
the  plaintiff  from  which  the  defendants  ap- 
peal. The  evidence  as  to  individual  or  part- 
nership title  to  the  property  when  the  note 
was  executed  was  so  conflicting  that  the 
conclusion  reached  by  the  Jury  cannot  be 
disturbed  for  want  of  support,  but  com- 
plaints are  made  as  to  the  reception  of  cer- 
tain evidence,  as  to  instructions  given  and 
refused,  and  that  the  Judgment  rendered 
bears  too  large  a  rate  of  interest* 

In  order  to  sustain  his  claim  that  B.  N. 
Burr  was  sole  owner,  the  plaintiff  offered 
in  evidence  a  certified  copy  of  an  affidavit 
made  and  filed  by  Burr  in  Colorado  some 
five  years  before  the  execution  of  the  note, 
to  the  effect  that  he  then  had  no  partner, 
but  constituted  "B.  N.  Burr  and  Oo."  This 
was  received  over  the  defendants'  objection, 
and  permitted  to  go  to  the  Jury,  with  the 
Instruction  tbat  it  could  not  be  considered 
as  evidence  of  any  of  the  facts  stated  there- 
in, to  which  instruction,  given  at  the  request 
of  the  defendants,  all  parties  objected.  A 
section  of  Mills'  Annotated  Statutes  of  Colo- 
rado was  ateo  offered  and  received  in  evi- 
dence to  show  that  the  laws  of  Colorado 
required  such  affidavit,  and  it  is  urged  that 
the  volume  containing  this  section  was  not 
authenticated  as  required  by  the  statute  (Gen. 
Stat  1909,  H  5962-5966  (Code  CiT.  Proc.  SS 
367-371]),  and  this  Is  practically  conceded. 
The  mere  fact  that  a  statute  required  or 
requires  a  partnership  affidavit  can  have  so 
little  bearing  upon  the  truthfulness  of  one 
when  made  that  the  Introduction  of  the 
section  in  question  was  not  material  error. 
The  court  Instructed  the  jury  that  the  affida- 
vit was  no  evidence  of  the  facts  It  contained, 
and  we  regard  this  as  a  practical  elimina- 
tion of  the  document  from  their  considera- 
tion and  rightfully  so,  as  an  affidavit  that 
B.  N.  Burr  was  at  one  time  without  any 
partner  doing  a  real  estate  and  loan  busi- 
ness as  "E.  N.  Burr  and  Co.'*  could  be  no 
evidence  that  five  years  later  in  another 
state  he  was  transacting  an  oil  business 
alone  under  the  same  title.  Counsel  insist 
that  the  document  with  its  certificate  and 
seals  and  ribbons  was,  in  fact,  considered 
by  and  affected  the  jury  who  distinguished 
in  their  Bj>ecial  findings  between  "B.  N.  Burr 
and  Co."  and  "E.  N.  Burr  and  Company," 
but  we  do  not  find  sufficient  In  the  record 
to  warrant  a  hoUUng  that  the  defendants 


suffered  materially  by  the  Introduction  and 
practical  elimination  of  the  document 

The  court  Instructed,  in  substance,  that 
If  the  Jury  should  find  that  B.  N.  Burr  was 
the  owner  of  the  property  when  he  made 
the  note  the  plaintiff  should  recover,  and 
that  if  it  were  then  owned  by  a  firm  con- 
sisting of  B.  N.  Burr  and  Malvln  Edwards, 
they  should  find  for  the  defendants,  and 
refused  to  instruct  that,  If  a  firm  consisting 
of  B.  N.  Burr  and  another  or  others  owned 
It,  their  verdict  must  be  for  the  defend- 
ants) which  la  urged  as  erroneous,  for  the 
reason  that  If  Burr  had  any  partner,  wheth- 
er Edwards  or  another,  he  could  not  own 
the  property  individually.  But  Instruction 
No.  IS  was  ,to  this  effect,  and  therefore  no 
complaint  can  Justly  be  mada  In  order  to 
show  that  the  defendants  regarded  G.  N. 
Burr  as  owner,  the  pleadings  and  files  in 
the  attachment  case  were  introduced  in  evi- 
dence, and  showed  that  the  action  was 
against  R  N.  Burr  and  B.  N.  Burr  and  Co. 
upon  a  note  thus  signed.  It  had  already 
been  stipulated  that  the  property  had  been 
taken  under  attachment  against  B.  X.  Burr 
and  E.  N.  Burr  and  (Company.  The  amended 
petition  allied  that  E.  N.  Burr  signed  the 
note  on  which  the  attachment  was  Issued, 
"B.  N.  Burr,"  but  set  out  a  copy  signed 
"B.  N.  Burr  and  Co.  and  B.  N.  Burr." ,  So 
far  as  this  evidence  was  in  accord  with  the 
stipulation,  it  could  do  no  harm,  but  it  la 
argued  that  it  utterly  failed  to  show  that, 
defendants  regarded  Burr  as  owner,  and 
therefore  was  improperly  received^  The  peti- 
tion prayed  Judgment  against  E.  N.  Burr  and 
B.  N.  Burr  and  Company.  The  attachment 
affidavit  alleged  that  the  "defendants"  were 
about  to  remove  a  part  of  their  property  out 
of  the  Jurisdiction  of  the  court,  and  the 
order  of  sale  recited  that  the  supply  com- 
pany recovered  a  judgment,  and  the  Journal 
entry  recited  that  there  was  due  to  plaintiff 
"from  said  defendants  the  sum  of  ^11.00." 
The  eighth  instruction  charged  the  Jury  that 
If  they  should  find  that  the  supply  company 
attached  the  property  In  controversy  as  the 
property  of  B.  N.  Burr  Individually,  and 
so  sold  the  same.  It  would  be  estopped  to 
deny  that  It  was  his  individual  property, 
but  this  was  modified  by  another  instruction 
that  the  pleadings,  papers,  and  journal  entry 
were  not  conclusive  as  to  this,  but  might 
be  considered  as  evidence  on  this  issue,  and 
given  such  weight  as  they  were  entitled  to. 
An  instruction  that  the  two  petitions  were 
not  conclusive  evidence  of  the  facts  con- 
tained therein,  but  only  evidence  which  was 
entitled  to  be  considered  with  the  other 
evidence  in  the  case,  was  refused.  The 
journal  entry  was  offered  in  evidence  by 
the  defendants,  and,  while  we  are  unable 
to  see  anything  In  any  of  these  attachment 
papas  Indicating  that  the  defendants  re- 
garded Burr  as  the  sole  owner,  still  they 
were  competent  to  show,  though  cumulative 
In  cimslderatlon  ttf  ttw  stipolatlon,  tbat  the 


Digitized  by 


Google 


1 


1024 


117  PACIFIC  REPOETBB 


(Kan. 


property  had  been  taken  ncder  attachment. 
There  was  other  evidence  touching  the  ques- 
tion of  ownership,  and  the  consideration  of 
these  papers  by  the  jury  In  connection  with 
such  other  evidence  under  the  instruction 
given  Is  not  deemed  to  hare  been  materially 
prejudicial  to  the  defendants. 

Objection  is  made  to  the  repetition  of 
the  charge  that  honesty  Is  presumed,  and 
that  the  burden  Is  upon  the  party  alleging 
the  contrary,  and  to  the  unqualified  instruc- 
tion that  every  written  Instrument  exe- 
cuted imports  a  full  and  valuable  considera- 
tion. The  repetition  was  unnecessary,  but 
not  of  the  character  indicated  in  the  dted 
case  of  Morse  v.  Ryland,  58  Kan.  250,  48 
Pac.  957.  It  is  peculiar,  however,  that  the 
Instruction  repeated  was  each  time  excepted 
to  both  by  the  plaintiCT  and  by  the  defend- 
ants.  It  is  suggested  that  the  Instrument 
said  to  Import  a  full  and  valuable  consid- 
eration was,  In  fact,  executed  for  the  hexM- 
fit  of  the  plaintiff,  who  stood  In  the  fiduciary 
relation  to  the  maker  or  makers,  and  that 
the  circumstances  were  such  that  certain 
badges  of  fraud  should  have  been  consid- 
ered and  mentioned  to  tiie  jury.  But  no  In- 
struction of  this  kind  was  submitted  or 
suggested  to  the  court,  and  the  theory  on 
which  the  case  was  tried  did  not  render  It 
necessary  for  the  court  to  volunteer  such 
Instruction,  the  principal  oouteutlon  being, 
as  already  stated,,  one  of  ownership  of  the 
property  In  question,  rather  than  the  bona 
fides  of  the  note.  Defendants'  counsel  In 
their  brief  say:  "The  contested  issues  In 
the  case  were:  (1)  Whether  or  not  there 
was  a  copartnership  known  as  B.  N.  Burr 
and  Co.  (2)  Whether  El.  N.  Burr  and  Co.  or 
E.  N.  Burr  Individually  were  the  owners 
of  the  property  in  controversy  at  the  time 
when  the  chattel  mortgage  was  executed." 
Serious  complaint  is  made  that  the  court 
failed  properly  and  clearly  to  define  the  Is- 
sues, but  a  careful  examination  of  the  17 
instructions  given  does  not  in  our  judgment 
Justify  this  criticism,  The  Jury  were  in- 
structed that  a  finding  for  the  plaintiff  would 
entitle  him  to  recover  the  amount  of  his 
special  ownership  In  the  property  by  reason 
of  the  note  and  mortgage  with  Interest  there- 
on at  10  per  cent  per  annum  and  the  Judg- 
ment by  Its  terms  bears  10  per  cent  Gen. 
St.  1909,  I  4347,  provides  that  "All  judg- 
ments of  courts  of  record  •  •  •  shall 
bear  interest  from  date  on  which  they  are 
reudered,  at  the  rate  of  6  per  cent  per 
annum,  exceptlog  as  herein  otherwise  pro- 
vided." Section  4348  provides  that  any  Judg- 
ment rendered  on  a  contract  shall  bear  the 
same  rate  of  Interest  mentioned  In  such  con- 
tract But  here  the  Judgment  was  not  ren- 
dered upon  the  note,  but  upon  the  wrongful 
action  of  the  defendants  in  converting  the 
proijerty  covered  by  the  chattel  mortgage  exe- 
cuted to  secure  the  note.   The  amount  due 


at  the  time  the  Judgment  was  rendered  was 
properly  computed  at  10  per  cent,  but  the 
Judgment  Itself  by  force  of  the  statute  re- 
ferred to  not  being  on  contract,  bnt  upon 
tort,  can  bear  only  6  per  cent 

The  cause  Is  remanded  for  modifications 
of  the  Judgment  as  Indicated,  and  the  costs 
In  this  court  will  be  equally  divided.  All 
the  Justice!  concurring. 


rREEMON  T.  PUNK. 
(Supreme  Court  of  Kansas.   Oct  7,  1011.) 

(BptUbuw  »v  the  Court.) 

1.  Adtsbsb  PossEsaioif  (f  63*)— Evidehc^ 

SUFFICIENCT. 

In  1888  the  plaintirs  ward,  in  order  to 
avoid  the  payment  of  a  note  for  $175,  given  for 
a  patent  fence  machine,  and  to  prevent  bis  lia- 
bility thereon  from  becoming  a  lien  on  bis  home- 
stead, conveyed  the  latter  to  his  wife.  In  a 
short  time  she  reconveyed,  and  soon  thereafter 
departed  this  life.  In  the  same  year  he  deeded 
his  homestead  to  a  daughter,  with  the  ander- 
standicg  that  she  should  deed  It  back  to  him 
when  the  note  should  be  out  of  the  way.  He 
continued  for  more  than  15  years  to  occupy  the 
land,  asserting  and  exercising  dominion  over  it 
When  requested  to  reconvey,  the  daughter,  fear- 
ing that  he  contemplated  remarriage,  delivered 
to  him  a  life  lease,  made  out  on  a  warranty 
deed  blank,  wfaicb  he  supposed  for  some  time 
to  be  a  good  deed  of  conveyance.  In  1895  he 
was  adjudged  insane  and  placed  in  an  asylum; 
symptoms  of  mental  nnsoundness  having  been 
manifested  as  far  back  as  1888.  The  daughter 
was  shown  to  have  made  nnmerous  statements 
that  she  did  not  pretend  to  own  the  land,  but 
intended  to  deed  it  back.  During  the  fatiier's 
occoiMiacy,  he  placed  valuable  improvements  up- 
on the  land,  rented  portions  of  it  at  times,  and 
collected  the  imt,  and  repeatedly  offered  it  for 
sale.  HiM,  that  the  tacts  warranted  a  findiof 
of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  'Adverse  Po»- 
session.  Cent.  Dig.  K  333-357;  Dec  Dig.  |  03.*] 

2.  FBAUDDLENT  COirVBrA.NCEe(S52*)~TKANS- 
ACTIONB  InVAIJD— COKVKTANCB  OV  HOUC- 
STEAO. 

The  land  being  the  homestead  of  the  gran- 
tor, his  creditors  could  not  have  been  defrauded 
by  his  conveyance  thereof. 

[Ed.  Note.— For  other  cases,  see  BVaudolent 
Co^nveyancea,  Cent  Dig.  H  118-127;  Dec  Dig. 

8.  ADTnSB    POSSBSSIOK    ^  63*)  —  HOSTILK 

.  Chabactu  or  PoassBSion— Gbartob  a.'cd 
Gbakteb. 

Under  tlie  eondltioos  and  drcunutances  in- 
dicated, such  occupancy  was  not  in  sabaervienee 
to  the  title  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Fm 
flessioD,  Cent  Dig.  f|  338-367;  Dee.  Dig.  | 
63.*] 

4.  QuiBTiNo  Title  (§  10*)— OPBAnoK  ahd 
Bffect— Title  Acquibbd. 

The  title  fully  vested  by  uaOk  advene  pos- 
session for  the  statutoiT  period  can  be  quieted 
as  against  the  daughter  in  a  salt  by  the  mtber's 
guardian. 

[Ed.  Note.— For  other  cases,  see  Quieting 
tie,  Cent.  Dig.  |  38;  Dec.  Dig.  $  10.*] 
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&  ADVBIffiB  POSflUSXOH  Q  106*)— OPXUTIOH 

AND  Effect— Title  Acquired. 

Sach  adverse  possenioo  and  tbe  openitloa 
of  the  statute  of  limitatioDs  created  a  tide  which 
caQ  be  naed  offenslTely  or  defensiTely. 

[Ed.  Note.— For  oUwr  cemIiM  Adreiw  To»- 
M»ion»  Cent  Dig.  H  004-628;  Dee.  Dig.  i 
106.«] 

Appeal  from  Dlstrlce  Oonrt,  ADCcheU 
County. 

Action  by  S.  F.  Freemon,  as  gnardlan  of 
the  eatate  of  Hiram  Moger,  Insaoe.  against 
Rhoda  Funk.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Park  B.  Pulalfer  and  Charles  L.  Hunt, 
for  ai^ellant  J.  Bi  Tice.  Ira  N.  Tlce,  and 
Kagey  &  Anderson,  for  appellee. 

WEST,  3.  In  1888  Hiram  Moger,  a  resi- 
dent of  Mitchell  connty.  deeded  hla  home- 
stead to  his  wife  for  the  pnrpose  of  avoiding 
payment  of  a  note  for  $170,  given  for  a  pat- 
ent fence  machlna  During  the  same  year, 
the  property  was  deeded  back  to  him  by  his 
wife,  and  be  deeded  it  to  lals  daughter, 
Ithoda  Funk;  the  wife  In  the  meantime 
having  died.  Not  counting  a  temporary  ab- 
sence) he  continued  to  live  on  the  land  until 
1906,  when  he  was  adjudged  Insane  and 
taken  to  an  asylum.  In  the  meantime,  he 
bad  claimed  the  land  as  bis  own,  had  put 
valuable  improvements  thereon,  had  rented 
portions  of  it,  and  collected  the  rents,  and 
had  offered  It  for  sale.  About  1805,  aft- 
er having  erected  a  house  and  barn  on  the 
place  costing  upwards  of  $1,000,  be  de- 
sired the  land  deeded  back  to  him  by  Mrs. 
Funk,  but  she,  being  fearful  that  he  con- 
templated a  second  marriage,  made  out  on 
a  warranty  deed  form  a  life  lease,  and  de- 
livered it  to  falm.  His  guardian  brought  tbls 
action  to  settle  for  htm  the  title  to  the  land. 
Tbe  fourth,  or  third  amended,  petition  was 
filed,  containing  two  causes  of  action,  tbe 
first  to  quiet  title,  and  the  second  for  fpe- 
dfle  performance  of  an  alleged  contract  to 
reconvey.  To  tbls  pleading  a  demarrer  was 
Interposed,  on  the  grounds  that  tbe  second 
count  did  not  state  a  cause  of  action,  that 
the  alleged  cause  was  barred  by  the  statute 
of  limitations,  and  that  several  causes  of 
actios  were  Improperly  Joined.  This  demur- 
m  was  OTwruled,  and  an  answer  filed  con- 
talninff  a  gmeral  denial  and  an  admission 
that  the  defendant  dalmed  to  be  tbe  owner  of 
the  land,  setting  up  the  deed  from  her  fa- 
ther, her  life  lease  to  him,  a  breach  by  the 
fatb«  of  its  provisions  to  pay  taxes  for  the 
year  1907,  and  that  the  second  cause  of  ac- 
tion was  barred,  and  praying  that  ber  title 
be  quieted.  To  this  answer  the  plaintiff 
filed  an  amended  reply,  verified  on  Informa- 
tion and  belief,  Gontalnlng  a  general  denial 
and  a  claim  tbat  the  deed  vras  secured 
through  false  representations  and  undue  In- 
finmoe  when  the  grantor  was  mentally  weak 


and  Incranpetent  A  demurrer  to  this  amend- 
ed r^ly,  except  the  general  denial,  was 
overruled.  Upon  tbe  trial  the  conrt  fttund 
that  the  deed  was  procured  by  andue  means, 
and  that  the  defendant  held  tbe  same  in 
trust  for  the  benefit  of  her  father,  but  that 
his  right  to  recover  on  thla  ground  waa  bar- 
red ;  after  makliig  extoided  findings  of  fact, 
the  cmiduBion  was  reached  that  tbe  plaintiff 
had  a  right  to  have  hla  title  quieted  by  rea- 
son of  ondlspnted,  qnlet,  peaceable,  exclu- 
sive, and  adverse  possession  since  1880.  Tbe 
defendant  appeals  and  presses  43  assign- 
ments of-  error;  6  relating  to  pleadings,  28 
to  the  findings  of  fact  and  conclusions  of  law, 
and  10  to  tbe  reception  of  evidence.  Owing 
to  the  trial  court's  restriction  of  the  case  to 
the  issue  Joined  upon  the  first  cause  of  ac- 
tion, any  errors  which  may  have  occurred 
In  reference  to  the  various  pleadings  cannot 
materially  prejudice  the  defendant 

[t]  We  have  examined  the  findings  and  tbe 
evidence,  giving  careful  heed  to  the  cbal- 
lenge  made  to  many  items  in  the  abstract  of 
the  appellee,  and  conclude  that  tbe  decision 
is  well  supported,  and  In  view  of  tbe  fact 
that  the  cause  was  tried  by  the  court  without 
a  Jury  we  do  not  find  any  evidence  wrong- 
fully admitted  which  could  by  any  fair  rea- 
soning be  held  to  bave  led  tbe  court  to  a 
wrong  determination.  There  were,  as  usual, 
conflicting  claims  and  conflicting  testimony, 
but  there  Is  abundant  in  the  record  to  war- 
rant the  flndlng  that  from  1888  until  his  re- 
moval to  an  asylum.  In  1905,  Hiram  Moger 
manifested  symptoms  of  mental  unsoundness 
which  culminated  In  a  mental  and  physical 
condition  pathetic  and  repulsive.  Many 
statements  testlfled  by  various  witnesses  to 
have  been  made  by  the  defendant  afford  suf- 
ficient basis  for  tbe  finding  that  she  took 
the  deed  with  the  understanding  that  the 
land  was  to  be  reconveyed  upon  tbe  request 
of  tbe  father,  and  that  the  purpose  was 
merely  to  bold  bis  title  until  tbe  patent 
fence  matter  should  be  out  of  tbe  way.  The 
guardian's  attorney  testified  that  shortly  be- 
fore the  suit  was  brought  she  said  to  him, 
among  other  things:  "I  haven't  any  interest 
in  the  land;  I  don't  pretend  to  own  It;"  and 
tbat  she  was  about  to  sign  a  statement  to 
that  effect,  when  her  husband  interposed  and 
objected.  Another  witness  testlfled  that  In 
a  conversation  betweoi  tbe  Funks  and  Hoger 
the  latter  said  he  bad  deeded  tbe  place  to 
Mrs.  Funk  until  he  could  get  some  trouble 
about  tbe  fence  machine  settled,  when  they 
were  to  deed  it  back  to  him,  and  that  both 
Mr.  and  Mrs.  Fnnk  said  it  (the  statement) 
was  all  right  Defendant  bersdf,  upon  the 
stand.  In  answer  to  the  question  as  to  wheth- 
er there  was  any  talk  or  promise  on  her  part 
that  she  would  deed  the  property  bade  at 
any  time,  answered:  "No,  sir;  no  specified 
time."    A  brother-in-law  testified  that  she 
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told  him  she  would  make  the  deed  back  to 
Moger  whenever  Moger  called  for  it  An- 
other brotlier-lii'law  testified  that  she  Bald 
she  did  not  pretend  to  own  the  land,  but 
that  Bbe  would  not  deed  It  back  to  Moger, 
because  she  wanted  to  keep  him  from  dis- 
posing of  It  She  wrote  a  letter  to  her  sis- 
ter, in  which  she  stated  that  her  father  waa 
mad  about  the  deed  to  the  land ;  that  she  had 
made  htm  what  the  biwyer  called  a  lif6  lease; 
that  a  voman  wanted  to  marry  him  to  get 
the  farm.  "Fathw  can  use  the  land  as  long 
as  be  lives,  and  when  he  dies  it  will  come  to 
us  childroi,  and  all  of  us  will  get  some  sbarsu 
He  cannot  deed  It  away."  Of  course,  if  she 
owned  the  land,  it  would  not  descend  to  her 
^  father's  heirs,  and  the  only  way  the  others 
could  get  a  share  would  be  by  deed  from  the 
ownw.  The  probate  Judge  and  others  tes- 
tified to  her  statement  that  she  did  not  pre- 
tend to  ovn  tba  land,  and  that  the  deed  was 
to  save  the  fann  from  the  hands  of  parties 
who  would  take  advantage  of  her  father,  and 
she  Intmded  to  deed  it  baA  to  him.  Con- 
sidering the  idation  of  the  parties,  the  men- 
tal condition  of  the  father,  the  subsequent 
conduct  and  statemmts  of  both,  the  contin- 
ued unreslBted  acts  and  assertion  of  domin- 
Um  and  ownership  for  more  than  16  years, 
they  fully  Justify  the  conclusion  that  a  title 
by  adverse  possession  had  ripened,  unless 
there  be  some  role  of  law  preventing  such 
conclusion. 

[2]  It  Is  asserted  that  the  deed  was  made 
for  the  purpose  of  defrauding  creditors,  and 
therefore  as  against  the  grantor  must  be 
held  good.  Whatever  the  law  may  have 
been  tiion^t  to  be  at  that  time,  It  is  cer- 
tainly now  settled  that  the  property  was  the 
grantor's  homestead,  and  therefore  no  cred- 
itor could  be  defrauded  by  its  conveyance. 
Mull  T.  JTones,  88  Kan.  112,  6  Pac.  888 ;  Cross 
V.  Benson,  68  Kan.  486,  7S  Paa  668.  64  L. 
R.  A.  660;  Weav»  t.  Bank,  76  Kan.  640,  94 
Pac.  273,  16  L.  R.  A.  (N.  S.)  110,  128  Am. 
Ht.  Rep,  155;  Shattuck  v.  Weaver,  80  Kan. 
82,  101  Pac.  649. 

[3]  The  defendant  also  urges  that  pMses- 
slon  the  grantor  must  be  presumed  to  be 
in  subservience  to  the  title  of  the  grantee. 
This  is  no  doubt  true  as  a  general  proposi- 
tion, when  there  are  no  circumstances  lead- 
ing to  a  contrary  conclusion;  but  when  the 
grantor  constantly  and  persistently,  for  near- 
ly 17  years,  claims  ownership,  and  exer- 
cises all  the  rights  Incident  thereto,  aod 
the  grantee  from  time  to  time  concedes 
the  possession  of  only  a  paper  title,  which 
Is  to  be  revested  upon  request  of  the  gran- 
tor, the  rule  does  not  and  cannot  apply. 
The  authorities  dted  In  favor  of  the  gen- 
eral rule  give  support  thereto,  but  none 
of  them  involve  conditions  like  those  now 
under  consideration.  The  leading  case  re- 
lied upon  to  DotsoD  V.  Santa  F6,  81  Kan. 
816,  106  Pac  1046,  which  holds  that  such 
possessioB  will  not  be  constdered  adverse  un- 


til the  grantor  explicitly  renounces  the  title 
of  the  grantee,  or  positively  asserts  a  claim 
of  title  In  himself,  which  is  brought  to  the 
attention  of  the  grantee.  The  evidence  Is 
abundant  that  the  grantor  all  along  anerted 
ownership  In  himself,  and,  as  already  sog- 
gested,  the  numerous  statements  made  by  the 
grantee,  as  testified  to  by  various  persons, 
amounted  to  repeated  concessions  that  the 
grantor's  claim  waa  rightful,  and  that  the 
shifting  of  tlie  paper  evidence  of  title  back 
to  the  real  owner  was  a  mere  formally. 

[4,1]  Finally  it  Is  earnestly  insisted  that 
to  allow  the  grantor's  title  to  be  quirted  on 
the  ground  of  advwse  possession  for  the  stat- 
utory period  18  to  change  the  rightful  defen- 
sive nature  of  the  statute  Into  that  of  a 
wrongful  offensive  weapon.  Under  tbe  foot- 
note of  26  Qyc.  96Ef,  "Statnto  no  baris 
claim  for  afllrmative  relief,"  the  Kansas  ata- 
thorltlee  are  the  only  ones  dted.  Befdn- 
nlng  with  Oorlett  t.  Insoiance  Oo.,  90  Kan. 
184,  66  Pac  84^  containing  the  phrase^ 
"which  Is  a  weapon  of  reslstanoe,  not  of 
attack,**  similar  expressions  are  foond  In 
Thompsrai  v.  Greer,  62  Kan.  522,  64  Pac.  48: 
Bnrditt  t.  Burdltt,  62  Kan.  676,  64  Pac.  77; 
Johnson  T.  Wynne,  64  Kan.  138,  67  Pac  649: 
Olbson  T.  Jtdmsott,  78  Kan.  261,  84  PacL  9Si; 
Updegraff  v.  Lucas,  76  Kan.  466,  9S  Vac 
680,  04  Paa  121;  Salter  t.  Gorbett.  80  Kan. 
831,  102  Pac.  462;  CapeU  v.  DIU,  82  Kan. 
662,  109  Pac.  286.  But  in  Morris  v.  Hulmp. 
71  Kan.  628. 81  Pac.  169,  (me  who  had  deeded 
his  land  as  security  for  another,  who  had 
signed  bonds  for  the  appearance  of  the  gran- 
tor's sons,  sued  for  a  reeonv^ance,  and  al- 
leged that  the  statute  had  nm  against  the 
judgment  on  the  bonds.  This  was  held  prop- 
er, as  showing  the  limitation  of  defendant's 
llablUty  on  the  Judgments.  Id  otlier  words, 
the  stotute  had  created  a  condition  of  which 
the  plaintiff  could  avail  himaf^^f  in  an  action 
fo^  affirmative  relief. 

In  Qibson  v.  Johnscm.  73  Kan.  261,  84  Pac 
982,  It  was  held  that  a  mortgagor  cannot 
quiet  title  against  the  holder  of  the  mort- 
gage on  the  naked  ground  that  the  mortgage 
is  barred,  following  Hogaboom  v.  Flower.  67 
Kan.  41,  43.  72  Pac  647,  648.  In  the  latter 
case  Flower  sned  to  quiet  titie  against  bis 
mortgagee,  who  set  up  the  mortgage  Id  de- 
fense, the  answer  showing  that  It  was  barred, 
and  It  was  held  that  the  plaintiff  could  quiet 
bto  titie.  It  was  said  that  "a  right  of  action 
thus  barred  Is  dead  for  all  purposes  while  the 
bar  continues.  *  *  *  Itlsaalfne  sodi 
right  had  ever  existed." 

In  Updegraff  v.  Lucas,  76  Kan.  466.  9&  Pac: 
630,  94  Pac  121.  It  was  held  that  InJunctioD 
would  He  against  execution  upon  a  dormaot 
judgment,  because  the  plaintiff  sought  only 
"to  hold  what  the  law  had  already  glTMi 
him."  In  Trust  Co.  v.  Jones,  81  Kan.  753, 
106  Pac.  1052,  it  was  held  that  a  tax  deed 
good  on  Its  face,  of  record  more  than  five 
years,  the  holders  b^ng  in  possession,  vesta 
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In  them  an  absolnte  title.  It  waa  furtber 
held,  however,  that  when  the  fee-title  holder 
sought  to  foreclose  or  extinguish  the  mort- 
gage lien  and  made  the  tax-deed  holders  (who 
had  an  absolute  title)  defendants,  while  they 
coQld  set  up  their  tax  deed  they  cwuld  not 
properly  ask  to  have  their  title  quieted.  The 
tax-deed  holders  did  in  fact  ask  to  have  the 
title  quieted,  and  it  was  said  tbat  they  were 
"at  least  entitled  to  set  up  the  tax  deed  by 
way  of  defense,  and  to  prove  that  It  was  a 
valid  conveyance  which  defeated  the  Hen  of 
the  mortgage,  and  a  Judgment  to  that  effect  Is 
as  far  reaching  and  efTective  as  would  be  one 
which  quieted  Qielr  title  as  against  a  lien- 
holder." 

The  weapon  and  shield  phrase  Is  proper  In 
many  cases  and  ander  many  circumstances, 
bot  it  cannot  be  of  general  application. 
Whoever  possession  and  the  statute  of  limi- 
tations have  created  a  fixed  status,  vesting  a 
good  title  against  all  adverse  claimants,  such 
title  constitutes  a  weapon  offensive,  as  well 
as  defensive;  and  the  fact  that  this  condi- 
tion has  been  brought  about  by  the  running 
of  the  statute  does  not  change  Its  cbaracter, 
or  the  rlgbts  thereunder.  Certainly  as  to 
title  by  adverse  possession  this  court  Is  in 
line  with  iwactically  all  the  courts  of  this 
country. 

In  Wood  T.  Missouri,  K.  &  T.  Ry.  Co.,  11 
Kan.  324,  and  at  page  348,  It  was  said :  "A 
mere  Trespasser,  without  color  of  right  or 
title,  who  has  been  In  the  actual  possession 
of  real  estate  for  15  years,  claiming  title 
thereto,  becomes  the  owner  of  the  property  by 
virtue  of  the  statute  of  limitations,  if  the 
property  has  been  owned  during  all  that  time 
by  some  individual  or  Individuals,  and  not 
by  the  United  States." 

In  OUdehauB  v.  Whiting,  39  Kan.  706,  711, 
18  Pac.  916,  919,  the  following  was  quoted 
with  approval  from  Roots  v.  Beck,  109  Ind. 
472.  9  N.  £}.  698:  "When  the  bar  of  the  stat- 
Qte  becomes  complete,  however  destitute  of 
color  of  title  such  occupancy  may  have  been 
under,  to  the  extoit  that  it  was  actual,  visi- 
ble, and  continuous,  a  title  by  prescription 
arises  In  the  adverae  occupant  This  title  Is 
in  all  respects  equal  to  a  conveyance  in  fee." 

In  Anderson  v.  Bumham,  62  Kan.  454,  34 
Pac.  1056,  it  was  held  (syllabus,  par.  1.): 
"Possession  of  land  by  an  adverse  occupant 
for  more  than  16  years,  which  Is  actual,  no- 
torious, contlnaons,  and  exclusive,  will  give 
title  thereto,  although  such  possession  is 
entirely  destitute  of  color  of  title." 

In  Uebhelt  v.  Enright,  77  Kan.  321,  322. 
94  Pac.  203,  Bnright  sued  to  quiet  title  on 
the  ground  of  adverse  possession,  and  also 
on  the  strength  of  a  tax  deed  acquired  from 
another.  It  was  there  held  that  he  could  not 
be  required  to  elect,  and  that  he  could  main- 
tain his  action.  It  was  said :  "There  was  no 
reason  why  plaintift,  holding  under  adverae 
possession,  should  not  fortify  and  protect  his 
possession  and  title  thereunder  by  procuring 
an  outstanding  tax  title  from  another  party. 


nor  any  reason  why  he  might  not  set  up  both 
as  against  the  defendants."  The  closing  par- 
agraph of  the  opinion  (page  323  of  77  Kan., 
page  204  of  94  Pac.)  Is  In  these  words: 
"There  being  proof  of  adverse  possession  suf- 
ficient to  give  title  and  to  sustain  the  finding 
and  Judgment  of  the  court,  It  Is  unnecessary 
to  consider  the  claim  of  right  under  the  tax 
tiUe." 

In  Manufacturing  Comimny  v.  Crawford,  84 
Kan.  203, 114  Pac.  240,  It  was  again  held  tbnt 
one  claiming  to  be  the  owner  by  adverse  pos- 
session can  maintain  a  suit  to  quiet  his  title. 

1  Gyc.  1135,  states  tbat  In  America  tbe  doc^ 
trine  is  almost  universal  tbat  possession  for 
tbe  statutory  period  not  only  bars  the  remedy 
of  the  holder  of  the  paper  title,  but  extin- 
guishes his  title,  and  vests  title  In  fee  In 
the  adverse  occupant,  and  cites  decisions  from 
29  states,  one  territory,  and  the  United 
States  Supreme  Court,  and  proceeds:  "Tbe 
title  acquired  by  adverse  possession  Is  a  title 
In  fee  simple,  and  Is  as  perfect  a  title  as  one 
by  deed  from  the  original  owners,  or  by  pat- 
ent from  the  government." 

At  page  1138  the  rule  Is  thus  stated : 

"Where  tbe  bar  of  the  statute  has  become 
absolute.  It  is  Just  as  available  for  attacking 
as  for  defensive  purposes,  and  Its  availabil- 
ity in  this  respect  will  not  depend  upon  the 
occupant  continuing  In  actual  possession  of 
the  property.  He  may  maintain  ejectment 
against  any  person  acquiring  the  possession 
from  him  by  force  or  fraud,  or  who  has 
made  entry  thereon  during  a  temporary  ab- 
sence of  the  occupant,  even  though  he  be  the 
true  owner." 

"It  Is  likewise  an  incident  of  the  comple- 
tion of  the  statutory  bar  that  the  title  thus 
acquired  will  be  quieted  in  the  adverse  hold- 
er OD  a  bill  in  equity  for  that  purpose,  even 
against  the  holder  of  the  legal  title  barred, 
and  the  defendants  will  be  enjoined  from  as- 
serting title  to  the  premises  from  former 
ownership  that  has  been  lost." 

To  the  same  effect  as  the  paragraph  last 
quoted  is  Jenkins  v.  Dewey,  49  Kan.  49,  30 
Pac.  114,  which  was  a  suit  to  quiet  title 
against  a  husband  who,  not  having  joined 
with  his  vrife  in  her  conveyance  more  than 
15  years  previously,  claimed  still  to  own  an 
Interest  In  the  land  which  had  been  adver.se- 
ly  possessed  for  the  statutory  period. 

Mr.  Justice  Field,  In  Sharon  v.  Tucker,  144 
U.  S.  533,  544.  12  Sup.  Ct  720,  722  (36  L.  Ed. 
532),  in  holding  that  title  can  be  quieted  by 
one  who  has  acquired  It  by  adverse  posses- 
sion, said :  "As  the  complainants  have  the 
legal  right  to  the  premises  In  controversy, 
and  as  no  parties  deriving  title  from  the  for- 
mer owners  can  contest  that  title  with  them, 
there  does  not  seem  to  be  any  Just  reason 
why  the  relief  prayed  for  should  not  be 
granted."  See,  also,  Brown  v.  Anderson,  90 
Ind.  93,  holding  tbnt  ejectment  can  be  main- 
tained, Ind.  Dlst.  of  Oak  Dale  v.  Fagan,  94 
Iowa,  ©76,  63  N.  W.  456.  and  Knight  v. 
Knight,  178  111.  668, 53  M.  B.  806,  holding  that 
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a  grantee  Is  bonnd  to  take  notice  of  his 
grantor's  possession  and  acts  of  ownership. 

Finding  no  errors  in  the  rulings  of  the  trial 
conrt  materially  prejudicial  to  the  defend- 
ant, the  judgment  is  affirmed.  All  the  Jns- 
tlces  concurring. 


EKBLAD  V.  HANSON. 
(Snpieme  Oonrt  of  Kansas.   Oct.  7,  1911.) 

(BvUahut  hy  the  Court.) 

1.  BXECDTOBS    AND   ADHIRISTRATOBS    (S|  29, 
431*}— AFPOnmfSHT— COU.ATBEAL  ATIAOK. 

Id  an  actioD  by  an  administrator  to  recover 
upon  a  note  and  to  foreclose  a  mortgage  form- 
lag  a  part  of  the  asseta  of  the  estate  In  bis 
hands  for  administration,  the  maker  of  the 
note  and  mortgage  caDnot  defeat  recovery  on 
any  of  the  following  grounds :  (a)  That  the  per> 
son  appointed  adminiBtrator  was  not  related  to 
or  a  creditor  of  the  decedent,  and  was  appointed 
in  1«8  than  30  days  after  the  death,  without 
citing  eligible  next  of  kin,  who  took  no  part  in 
the  probate  proceeding,  to  appear  and  take  or 
renounce  administratioo ;  (b)  that  the  action 
was  begun  without  an  order  from  the  probate 
court ;  (c)  that  the  money  due  on  the  note  and 
mortgage  was  not  needed  for  the  payment  of 
debts,  and  one  of  the  heirs  desired  them  to  be 
set  off  to  him  by  an  order  of  distribution. 

[Ed.  Note.— For  other  cflfes,  see  Biecutora 
and  Administrators,  Cent.  Dig.  fiS  1679,  1681, 
1682 ;  Dec.  Dig.  9§  29.  431.*] 

2.  MORTOAOES    (f  626*)— FOBBOUtSUBI— Fn.- 

uTo  Note  and  Mortoaqb. 

A  court  rule,  requiring  the  note  and  mort- 
gage sued  on  in  a  foreclosure  case  to  be  filed 
before  judgment  is  entered,  is  waived  by  the 
confirmation  of  a  sale  made  under  a  judgment 
entered  before  the  inatmments  were  filed. 

[Ed.  Note.— For  other  cases,  lee  Mortgages, 
Dea  Dig.  i  526.*] 

S.  UOBTOAOES    (S  564*)— F0BKCX.08UBB— PAT- 

MENT  OF  Taxes. 

It  is  the  duty  of  the  court  to  require  taxes 
due  on  land  sold  .at  a  foreclosure  sale  to  be 
paid  out  of  the  proceeds  of  the  sale,  although 
no  provision  to  uiat  efEect  was  inserted  in  uie 
judgment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
CeDt  Dig.  i  1627;  Dec.  Dig.  |  664.*] 

(AddiUonal  Svllabua  by  Editorial  Btaf.) 
4.  EZBCDTOBS  AND  ADHINIBTBATOBB  (i  84*)— 

Assets— DuTT  to  "Collect." 

The  word  "colleet,"  as  used  in  Gen.  St 
1909,  8  3497,  requiring  an  administrator  to 
collect  the  asaeta  of  an  estate  within  one  year, 
does  not  merely  mean  to  assemble  or  reduce  to 
possession,  but,  in  the  case  of  assets  In  the  form 
of  enforceable  obllgatfoas,  the  word  has  its  or* 
dinary  signification,  which  include  the  use  of 
the  usual  means  for  accomplishing  collection. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Aaministrators,  Cent  Dig.  I  323:  Dec. 
Dig.  S  84.* 

For  other  definltionn,  see  Words  and  Phrases, 
ToL  2,  pp.  1254,  1255.] 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  John  Ekhlad,  administrator, 
against  John  F.  Hanson.  Judgment  for  plaln- 
tiCC,  and  defendant  appeals.  Affirmed. 


John  F.  Hanson,  pro  a&  Frank  O.  John- 
son, for  appellee. 

BUBGH,  J.  Bkhlad,  as  ndmlntotrator  of 
the  estate  of  Hanna  liinderholm,  deceased, 
bron^t  suit  to  recover  npim  an  overdue 
promissory  note,  and  to  eaSoma  a  real  estate 
mortgage  given  the  decedent  by  John  F. 
Hanson.  Judgment  vras  rendered  for  the 
plaintiff  on  the  note,  the  mortgage  was  fOr^ 
closed,  the  property  covered  by  the  mort- 
gage was  sold  pursuant  to  the  judgment, 
and  the  sale  was  confirmed.  The  defendant 
appeals,  and  attacks  the  proceedings  on  va- 
rious gronuds. 

[1]  It  Is  urged  that  the  plaintiff  had  no 
capacity  to  soe^  because  Us  appolntmoit  was 
void. 

The  act  relating  to  the  appointment  of 
exeeatom  and  admlntetratora  (sectton  3447, 
Oen.  Stat  1809)  provides  as  follows: 

"Administration  of  the  estate  of  an  Intea- 
tate  shall  be  granted  to  some  one  or  more 
of  the  pers<ms  hereinafter  moitloned,  and 
they  shall  be  respectively  oitltled  thereto  In 
the  following  order,  to  wit: 

"First  his  widow,  or  next  of  kin,  or  both, 
as  the  court  may  think  proper;  and  if  they 
do  not  voluntarily  either  lake  or  renounce 
the  administration  within  thirty  days  after 
the  death  of  the  intestate,  they  shall,  if  resi- 
dent within  the  county,  upon  application  of 
any  one  Interested,  be  cited  by  the  court  or 
judge  for  that  purpose. 

"Second,  if  the  persons  so  entitled  to  ad- 
ministration are  incompetent,  or  erldeutly 
unsuitable  for  the  discharge  of  the  trust,  or 
If  they  neglect,  for  twenty  days  after  senr- 
Ice  of  Bald  citation,  without  any  sufficient 
cause,  to  take  administration  of  the  estate, 
the  court  shall  commit  It  to  one  or  more 
of  the  principal  creditors.  If  there  be  any 
competent  and  willing  to  undertake  the  tmst. 

"Third,  if  there  be  no  such  creditors,  and 
the  court  Is  satisfied  that  the  estate  exceeds 
the  value  of  one  hundred  dollars,  the  court 
shall  commit  administration  to  such  otim 
persons  as  it  shall  deem  proper." 

The  plaintiff  was  not  a  relatlre  or  creditor 
of  Hanna  Llnderbolm,  and  was  appointed  11 
days  aft«r  her  death.  Two  of  her  chUdrsi 
neither  took  nor  renounced  administration, 
were  not  cited  by  the  court  for  that  pnrposew 
and  entered  no  express  consent  to  the  plain- 
tlfTs  appointment  The  appolntmmt  of  the 
plaintiff,  however,  has  not  been  questioned 
by  any  one  having  a  right  tmder  the  statute, 
to  the  office,  or  by  any  one  interested  in  the 
estate.  It  la  argued  by  the  defendant  that 
the  court  was  without  power  to  make  any 
appointment  during  the  SO-day  period  al- 
lowed next  of  kin  to  take  or  renounce  ad- 
ministration, and  was  without  power  to  ap- 
point the  plaintiff,  or  any  one  else,  without 
first  citing  eligible  next  of  kin,  pursuant  to 
the  section  of  the  statute  quoted. 
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The  Joriadlctltni  of  the  probate  court  to 
grant  letters  of  administration  does  not  de- 
pend upon  the  section  of  the  statute  wbltA 
has  been  quoted,  but  upon  section  8436,  Qen- 
eral  Statutes  of  1900,  vhldi  reads  as  fol- 
lows :  *^hat  upon  the  decease  of  any  inhale 
itant  of  this  state,  lettos  testamentary  or 
letters  of  administration  on  his  estate  shall 
be  granted  by  the  probate  court  of  the  county 
In  which  the  deceased  was  an  Inhabitant  or 
resident  at  the  time  of  his  death." 

In  the  case  of  Elwlng  r.  Halllson,  66  Kan. 
484.  403,  70  Pac.  868,  08  Am.  St  Rep.  298, 
It  was  said  that  the  essential  Jnrisdlcdonal 
facta  up<Hi  which  the  appointment  of  an  ad> 
mlnlstrator  depends  are:  (1)  death;  (2) 
an  estate  to  admlntat^;  (8)  reeidaice.  Wheup 
ever  these  facte  exist,  JorlBdIctlon  to  appoint 
some  one  administrator  ezlstt  (Nickel  t.  Vo- 
gel,  70  Kan.  .625,  631,  02  Pac.  HOB),  which 
cannot  be  lost  or  defeated  by  any  course 
of  conduct  the  court  may  take  In  determin- 
ing who  the  administrator  idiaU  be.  Section 
8447  gives  certain  persons  a  prefercmtlal  right 
to  be  appt^ted,  and  estebUsbes  rules  of  pro- 
cedure for  the  guidance  of  the  court  in  mak- 
ing the  appointment  It  la  the  duty  of  the 
court  to  follow  the  "statute,  respect  those 
rights,  and  obserre  those  rules,  but  if  it 
should  wrongfully  foil  or  refuse  to  do  so  Jn-  J 
rlsdictlon  is  not  affected;  nobody  can  com- 1 
plain,  except  those  -whose  rl^te  are  recog- 1 
nixed  by  the  statute,  and  their  remedy  Is  by ', 
appeal.  One  who  bears  no  relation  to  the , 
estate,  exc^t  that  he  owes  it  money,  has  no 
standing  to  complain  that  the  snrrlTing 
spouse,  next  of  kin,  or  creditors,  who  might 
have  secured  the  appc^tment  but  did  not 
were  passed  by. 

This  case  Is  identical  In  principle  and  al- 
most Identical  in  facte  with  that  of  Taylor 
T.  HoBlck,  Adm'r,  etc.,  13  Kan.  61&  When 
sned  on  his  note,  Taylor  disputed  Hosick's 
capacity  to  sue.  The  court  said:  "The  pro- 
bate court  unquestionably  had  a  rlt^t  to  ap- 
point some  person  aOmlnlBtrator.  The  facte 
already  stated  gave  the  court  Jurlsdlctlcm. 
But  it  Is  claimed  that  the  court  should  have 
appointed  a  brother,  sister,  or  creditor  of 
the  deceased,  or  that  the  court  should  hsTe 
cited  all  the  brothers,  sisters,  and  creditors 
to  appear,  and  take  or  renounce  the  admln- 
Istratlcm,  before  the  court  could  appoint 
HoBlt^  As  the  brothers  and  sistffls  of  the 
deceased  were  his  nearest  kin  living,  the 
court  should  have  done  as  Taylor  claims; 
and  If  the  court  did  not  do  so  then  the  broth- 
ers, staters,  or  creditors  ot  the  deceased 
would,  in  a  proper  proceeding,  have  a  right 
to  complain.  But  still  these  are  not  Juris- 
dictional matters.  Even  If  the  probate  court 
erred  in  the  appointment  of  Hoslck,  still  the 
appointment  Is  valid  until  set  aside  by  prop- 
er authority,  and  in  a  proper  proceeding. 
The  appointment  cannot  be  attacked  collater- 
ally, as  Tftylor  now  attempts  to  do,  and  ee- 
pedally  not  by  himself,  who  is  neither  a 
relative  nor  a  creditor  of  the  deceased.  Let- 


ters of  administration  can  be  attacked  col- 
latraally  only  wlien  the  probate  court  for 
some  reasm  has  no  Jurisdiction  to  make  the 
appointment  and  never  when  the  court 
has  merely  committed  an  error  by  appointing 
one  peTS<xa  (who  is  eligible),  when  the  court 
should  have  appointed  some  othw  person." 

In  the  case  of  Taylor  v.  Hoslck,  the  ap- 
pointment was  not  made  until  more  than  SO 
days  had  elapsed  from  the  date  of  death. 
The  defendant  argues  that  Uie  case  should 
be  dlatlngnlstaed  tov  that  reason.  The  de- 
cision was,  however,  that  an  utter  disregard 
of  one  of  the  statutory  requirements— that 
rdating  to  a  citation  upm  eligible  next  of 
kin  to  appear  and  take  or  renounce  admin- 
istration—^ to  be  regarded  merely  as  an 
error  in  procedure,  and  not  as  of  the  sub- 
stance of  Jurisdiction.  Llbewtee,  action  be- 
fore the  time  has  elapsed  for  the  v<duntaiy 
appearance  of  next  of  kin  Involves  an  error 
In  procedure  only,  to  be  remedied  ^jj  motion 
in  the  probate  court  to  set  aside  the  prema- 
ture appointment  and  by  appeal. 

In  the  case  of  Brubaker  v.  Jones,  23  Kan. 
411,  a  collateral  attack  was  made  on  the  ap- 
pointment of  an  administrator  of  the  estate 
of  Franklin  Brady  deceased.  The  court 
said:  "That  Brady  was  an  inhabitant  of 
Allen  county,  and  died  intestate,  leaving  an 
estate  to  be  settled,  are  undlt^uted  facts, 
and  these  facto  are  snfflclent  to  give  the  pro- 
bate court  of  Allen  county  jnrlsdlctloi  to 
make  the  anointment  Whether  the  probate 
court  adopted  the  right  procedure  or  not  in 
ascertaining  these  facte  or  in  making  the  ap- 
pointment or  whetb»  the  court  appohited 
the  right  person  or  not  arc  wholly  immate- 
rial questions  in  this  controversy..  These 
questions  cannot  be  raised  In  the  ooUater^ 
manner  in  which  the  idalntlffS  now  seek  to 
raise  than." 

The  prlndi^  stated  in  the  case  of  Taylor 
V.  Hoslck,  Adm'r,  etc.,  and  Brubaker  v.  Jones 
are  sound,  have  been  recognised  in  many 
subsequoit  decisions,  and  are  a  part  of  the 
settled  law  of  this  state. 

[1]  It  is  stated  that  the  action  was  begun 
wlUbout  an  order  from  the  probate  court  to 
do  so,  that  the  money  due  was  not  necessary 
for  the  payment  of  debte,  and  that  one  of 
the  htirs  desired  the  note  and  mortgage  to 
be  set  off  to  him  by  an  order  of  distribution; 
and  It  Is  argued  from  these  tacte  that  the 
plaintiff  bad  no  capacity  to  sue.  The  facte 
stated  do  not  ^ther  singly  or  takm  together, 
have  the  sl^htest  bearing  upon  the  capacity 
of  the  administrator  to  sue,  which  is  an  at- 
tribute of  his  official  character,  attaching  by 
virtue  of  his  appointment  and  inhering  in 
the  legal  statue  thereby  created.  The  facts 
referred  to  are  urged  as  defenses  to  the  ac- 
tion. Even  If  there  were  no  debte  whatever 
due  from  the  estate,  the  probate  court  had 
Jurisdiction  to  appoint  an  administrator  and 
to  proceed  to  administer  the  estate  for  other 
purposes  than  for  the  benefit  of  creditors. 
Nickel  V.  Vogel,  76  Kan.  625,  02  Pac  1100. 
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Upon  bis  appointment,  the  administrator  be- 
came Tested  witb  the  legal  tltie  to  the  note 
and  mortgage  as  pttBonal  assets  in  his  bands 
for  all  purposes  of  the  administration.  Gen. 
Stat  1909.  S  8501.  One  of  tbe  incidents  of 
the  l^al  title  la  the  right  to  enforce  pay- 
ment by  action.  Assets  of  this  kind  are  not 
usually  sold,  but  are  reduced  to  money.  Lap- 
pin  T.  Homford.  14  Kan.  9,  16.  It  is  a  gen- 
eral duty  of  an  administrator  to  collect  un- 
paid debts  due  tbe  estate,  and  in  this  state 
he  must  do  so,  as  far  as  possible,  wltbln  one 
year  from  the  date  of  his  bond,  under  tbe 
General  Statutes  of  1009,  |  3497,  which  read 
as  follows:  "The  executor  or  admhiistrator 
shall,  as  far  as  he  is  able,  collect  tbe  assets 
of  the  estate  within  cue  year  after  the  date 
of  tbe  administration  bond." 

[4]  word  "collect,"  as  used  in  this 
statute,  does  not  mean  merely  "assemble" 
or  "reduce  to  possession,"  but,  in  tbe  case  of 
assets  lu  the  form  of  enforceable  obligations, 
the  word  has  its  ordinary  signification,  which 
includes  the  use  of  tbe  usual  means  for  ac- 
complishing collection.  Ryan  v.  Tudor,  31 
Kan.  366,  2  Pac.  797.  That  sudi  was  tbe 
legislative  intention  Is  rendered  certain  by 
the  fact  that  tbe  section  quoted  is  immedi- 
ately followed  by  a  grant  of  power  to  com- 
promise certain  classes  of  claims,  debts,  and 
donands  under  certain  conditions.  This 
statutory  authority  to  sue  needs  no  reinforce- 
ment in  tbe  form  of  an  order  from  tbe  pro- 
bate court,  and,  ao  far  as  the  debtor  is  con- 
cerned, the  right  of  action  against  him  la  ab- 
soluta  He  has  no  standing  to  resist  pay- 
ment, because  the  mon^  due  from  him  may 
not  be  .needed  to  pay  debts.  He  has  no  vi- 
carious function  to  perform  In  respect  to  the 
management  of  tbe  estate.  Bis  sole  business 
Is  to  pay,  and  the  district  court  has  no  au- 
thority, in  a  suit  on  his  note,  to  supervise 
the  management  and  settlement  of  the  es- 
tate, either  on  his  request  or  on  the  request 
of  persons  claiming  to  be  ultimate  distribu- 
tees. The  probate  court  Is  vested  with  au- 
thority to  administer  estates,  to  direct  and 
control  tbe  official  acts  of  executors  and  ad- 
ministrators, to  make  final  distribution,  and 
to  determine  all  questions  which  may  arise 
in  connection  with  those  subjects.  Distribu- 
tees, as  Interested  parties  holding  the  equi- 
table title  to  the  assets  of  the  estate,  might, 
if  they  so  desired,  apply  to  the  probate  court 
to  stay  the  administrator's  band,  and  to  re- 
serve particular  assets,  not  necessary  for  the 
payment  of  debts,  to  be  distributed  in  kind. 
But  the  district  court  could  not  rightfully  en- 
tertain such  an  application,  so  long  as  the 
probate  court  had  Jurisdiction  of  tbe  sub- 
ject ;  and  nether  the  probate  court  nor  the 
district  court  should  listen  to  such  an  ap- 
plication from  one  in  tbe  situation  of  the  de- 
fendant. 


{2]  It  was  dlscretionaiT  wiUi  the  court  to 
grant  or  to  refuse  penniaslon  to  prevent  the 
so^Ued  8iQ9lementaI  defense^  and  the  dls- 
cretlott  was  not  abused.  Judgmoat  was  pn^ 
erly  rendered  on  the  pleadings.  If  the  note 
and  mortgage  bad  not  been  surrendered  to 
the  derfc  at  all,  the  order  conflrmlng  tbe  sale 
would  have  constituted  a  walT«  of  tbe  rule 
by  the  court  which  made  It,  Howevw,  the 
purpose  of  the  rule  was  accomplished  before 
confirmation  without  any  prejudice  whatevo' 
to  tbe  defendant's  substantial  rights.  Tbe 
judgment  was  not  superseded.  No  equitable 
right  to  a  sale  In  parc^  was  presented  to 
the  district  court,  so  far  as  tbe  abstract 
disdoses,  and  nothing  presented  In  the  brief 
justifies  a  resale. 

[3]  Tbe  statute  requires  the  court  to  or- 
der taxes  to  be  paid  out  of  the  proceeds  of 
a  judicial  sale.  Gen.  Stat  1909,  |  9332.  Tbe 
requirement  la  ficbde  for  the  boieflt  of  the 
public  treasury,  and  not  tor  the  benefit  of 
interested  persons.  The  statute  not  having 
designated  when  the  order  shall  be  made, 
power  to  nulEO  it  exists  as  long  as  the  court 
has  control  over  the  proceeds  of  sal&  All 
persons  are  bound  to  know  that  the  law 
makes  the  Uen  for  taxes  superior  to  all  oth- 
ers, without  a  judgment  to  that  ^ect  and 
makes  It  tbe  duty  of  the  court  to  apply  the 
proceeds  of  sale  to  tbe  satisfaction  of  such 
Uen.  Consequently  no  Injury  can  result  to 
any  one  If  the  order  he  delayed  until  oon- 
flrmatlon,  when  the  proceeds  of  the  sale  ate 
In  court  for  distribution. 

Nothing  else  in  the  case  requires  commat, 
and  the  judgment  of  the  district  court  la  af- 
firmed.  All  tbe  Justices  concurring. 


STATE  T.  TIIXOTSON. 
(Bnpnnu  Court  of  Kansas.   Oct  7,  1911.) 

(Byttahiu  hy  the  CourU) 

1.  Appeal  ahd  Ebbob  (i  1180*}— BxvEBaAi*— 
Effect— Defeu  DENT  Judoubnts. 

Where  the  right  to  the  custody  of  a  child 
is  tried  by  a  court  of  this  state,  and  a  judg- 
ment Is  rendered  for  one  of  tbe  parties  upon  Oia 
ground  tbat  a  Judgmeat  previouBly  rendered  in 
another  state  is  controlling,  tbe  fact  tbat  such 
foreign  judgment  ia  subsequently  reversed  does 
not  of  itself  affect  the  binding  force  of  tbe  Kan- 
aaa  judgment  whldi  Is  eoadnilve  upon  tiw 

ftarties  until  It  Is  set  aside  or  soperseded  by  a 
ater  judgment. 

[Ed.  Note.— For  other  cases,  see  Apiteal  aod 
Error,  Cent  Dig.  SS  4626-4^1;  Dec  Dig.  f 
1180.*] 

2.  JUDaMEWT  CI  563*)  —  Conolvsitenbss  — 
Judgment  on  Merits. 

Where,  in  an  action  for  the  custody  of  a 
child,  a  decision  is  made  tbat  the  defencUnt  b 
entitled  to  retaia  tbe  custody,  a  judgment  ren- 
dered upon  such  decision  for  tbe  de^ndant  for 
costs  is  to  be  interpreted  as  a  final  Jadgment 
in  favor  of  the  defendant  upon  the. merits. 

[Ed.  Note.— For  other  cases,  see  JudgB«it 

Dec  Dig.  S  563.*] 


*F«r  other  cases  im  ssms  topio  and  section  NTTllBBR  la  Dsn,  Dig.  *  Am.  Dig.  Kaj  No.  Series  A  R^f  IndaM 
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8.  KlDITAFFIlCa  (f  4*9  —  ISSCXB  —  ETlDBirCK  — 

Matxriautt. 

Id  a  proMcutlon  onder  the  statute  making 
it  aa  offenee  to  carry  away  a  child,  with  intent 
to  detain  it  from  its  parent  or  other  person 
having  the  lawful  charge  of  it  where  the  infor- 
mation alleges  that  the  deieDdant  took  the 
child,  with  the  Inteot  to  conceal  it  from  a  per- 
son who  was  its  mother,  and  also  had  lawful 
charge  of  it,  and  the  evidence  conclusively  es- 
tablishes that  the  person  named  was  lawfully 
entitled  to  the  cnstody  of  the  child,  the  question 
whether  she  is  also  its  mother  hecomes  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Dec.  Dig.  S  4.*] 

4.  KiDNAFFina  (16*)  —  Inbtbuotiohs  —  De- 
fenses. 

Where  a  child  is  living  with  the  person  to 
whom  its  custody  has  been  awarded  hy  the 
jndgment  of  a  court,  and  an  armed  man,  em- 
ployed for  the  purpose  in  the  interest  of  the 
opposing  daiman^  enters  the  home  and  carries 
the  child  away  bt  force  and  violence,  in  a  pros- 
ecution of  one  who  nnder  a  similar  employment 
aided  in  the  abduction,  it  Is  not  error  to  refuse 
to  iustmct  that  proof  that  the  child  waa  taken 
under  a  claim  of  right  resting  opon  reasonable 
grounds  would  constitute  a  defense,  notwith- 
standing the  Jndgment  referred  to  was  based 
npoD  an  eariler  Judgment,  wbicli  had  idnce  been 
aet  aside. 

[Ed.  Noteu— For  other  cases,  aes  Kldaapplng, 
Gent  Dig.  1  12;  De&  Dig,  |  6.*] 

0.  IHDIOTHENT  AMD  iNFOBlCATIOIf  ({  180*)— 

Vabiawcb— NAine  of  Pbrsoh. 

In  a  prosecution  for  kidnapping,  evidence 
tiiat  the  person  In  charge  of  the  child  was  Char> 
lotte  Bleakley  is  sufficient  to  sustain  an  allega- 
tion that  the  name  of  such  person  was  Lottie 
Bleakley. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  B51-656:  Dec. 
Dig.  {  18a»] 

Ajq^eal  -  from  District  Coor^  Jat&son 
Goiinty. 

Freeman  H.  Tinotson  was  convicted  of  Ud- 
namilng  a  child  under  twelve  years  of  age, 
and  appeals.  AflBrmed. 

C.  A.  Welsh,  Harry  Frledberg,  Ed  Wright, 
B.  D.  Woodbam,  F.  T.  Woodbum,  and  A.  B. 
Crane,  for  appellant  John  3.  Dawson,  Att7. 
Gen.,  E.  B.  SinHKif  and  Jas.  A.  McClnr^  Cor 
the  State. 

MASON,  J.  Freeman  H.  Tillotson  was  con- 
victed upon  the  charge  of  Iddnapplng  a  child 
under  12  years  of  age,  and  appeals. 

The  statute  under  which  the  prosecution 
was  brought  reads  as  follows :  "Every  person 
who  shall  ipalicIoQsly,  forcibly  or  frandn- 
lentiy  lead,  take  or  carry  away,  or  decoy  or 
entice  away,  any  child  under  the  age  of  twelve 
years,  with  intent  to  detain  or  conceal  such 
child  from  its  parent,  guardian  or  other  per- 
son having  the  lawful  charge  of  such  child, 
shall  upon  conviction  be  punished  by  con- 
finement and  hard  labor  not  exceeding  five 
years,  or  imprisonment  in  the  county  Jail  not 
less  than  six  months."  Gen.  Stat  1908,  | 
2S35. 

The  information  charged  that  the  defend- 
ant maliciously  and  forcibly  carried  away 


Marion  Bleakley,  a  child  Ave  years  of  age, 
with  the  intent  to  detain  and  conceal  her 
from  Mrs.  Lottie  Bleakley,  who  was  her  moth- 
er, and  who  had  the  lawful  charge  of  her. 
The  evidence  tended  to  show  these  facts: 
Hie  child  had  been  living  with  Mrs.  Bleakley 
for  about  four  years.  In  August,  1900,  the 
two  were  staying  in  Topeka  with  Mrs.  Bleak- 
l^'s  mother,  Mrs.  Thompson.  On  the  9th  of 
that  month,  one  Joseph  M.  Gentry  entered 
the  home  of  Mrs.  Thompson,  and  in  spite  of 
her  resistance  and  that  of  her  nephew,  who 
was  present,  forcibly  seized  the  child  and 
bore  her  to  a  buggy.  In  which  she  was  driven 
away.  Graitry  carried  a  revolver,  which  he 
pointed  at  the  nephew,  telling  him  to  stand 
back.  This  warning  proving  Ineflfectlve,  he 
struck  him  over  the  head  with  It  The  child 
was  transferred  to  an  automobile  and  taken 
to  Kansas  City.  Gentry  was  acting  through 
the  procurement  of  the  defendant,  who  waa 
employed  for  the  purpose  by  a  Mrs.  Barclay, 
who  claimed  to  have  a  legal  right  to  the  cus- 
tody of  the  child. 

The  defendant  claims  that  the  conduct  of 
Gentry,  although  of  course  unlawful  and 
amounting  to  an  assault  and  battery,  did  not 
constitute  the  offense  charged,  for  the  reason 
that  Mrs.  Bleakley  was  not  in  fact  the  moth- 
er of  the  child,  and  did  not  have  lawful 
charge  of  her.  Host  of  the  errors  allied 
turn  upon  the  soundness  of  this  contention. 

The  evidence  offered,  a  part  of  which  was 
excluded  as  not  pertinent  to  the  issues,  show- 
ed these  further  facts,  which  explain  the 
grounds  of  the  claim  that  Mrs.  Bleakley  was 
not  the  child's  mother,  and  did  not  have  law- 
ful charge  of  bur.  At  her  birth  she  was  placed 
in  an  incubator  at  St.  Louis,  to  be  brou^t 
to  full  development  Mrs.  Barclay  saw  her 
there,  and  understanding  that  Mrs.  Bleakley 
was  her  mother,  and  desiring  to  adopt  her, 
procured  the  execution  of  docummts  intend- 
ed to  accomplish  that  purpose;  Mrs.  Bleakly 
consenting  thereto.  Mrs.  Barclay  thus  ob- 
tained possession  of  the  child  in  November, 
1904,  and  took  her  to  Illinois.  In  May,  190S, 
Mrs.  Bleakly  brought  an  action  In  a  circuit 
court  of  that  state,  afddng  that  the  child  be 
restored  to  her,  alleging  that  the  adoption 
papers  were  void.  Mrs.  Barclay  filed  an  an- 
swer, maintaining  that  the  child  was  not  in 
fact  the  daughter  of  Mrs.  Bleakley,  but  that 
even  if  she  was,  the  adoption  proceedings 
had  extinguished  the  mother's  right  to  her 
custody.  In  July,  1904,  the  circuit  court 
rendered  Judgment  for  Mra  Bleakley,  who  re- 
ceived the  child  and  brought  her  to  Kansas. 
In  September,  190S,  Mrs.  Barclay  brought  an 
action  In  the  district  court  of  Douglas  coun- 
ty, Kan.,  seeking  a  judgment  awarding  the 
child  to  her.  Such  a  Judgment  was  rendered 
by  the  district  court  in  January,  1906.  Mrs. 
Bleakley  appealed  to  the  Supreme  Court,  and 
on  April  6,  1906,  the  Judgmoat  waa  reversed, 
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upon  the  ground  that  the  Judgment  of  the 
Illlnoia  drcnlt  court  waa  controlling.  Bleak- 
ley  T.  Barclay.  7S  Kao.  462,  88  Pac.  906,  10 
L.  B.  A.  (X.  S.)  2S0.  The  cause  waa  remaud- 
ed,  with  directlODa  to  oiter  Judgment  far 
Mrs.  Bleakley  for  costs,  and  the  district, 
court  roidered  final  Judgmost  In  accordance 
with  the  mandate.  On  April  10,  1906,  the 
Appellate  Court  of  Illinola  reversed  the  judg- 
ment of  the  circuit  court  Barclay  r.  People 
132  IlL  App.  S3& 

[1]  The  defendant  maintains  that  by  rea*< 
son  of  the  decision  Of  the  lUlnt^  Appellate 
Court,  Mrs.  Barclay,  and  not  Mrs.  Bleaklij', 
was  the  pers(m  lawfully  entitled  to  the  cu»- 
tc^  of  the  child,  and  he  complains  of  the  ac^ 
tlon  of  the  trial  court  In  refusing  to  admit 
in  OTldeuce  the  record  of  that  decision,  and 
the  record  of  the  Judgment  of  the  district 
court  of  Kansas,  which  bad  been  reTCraed. 
We  regard  the  complaint  as  unfounded.  The 
Ju^ment  of  the  district  court  of  Douglas 
county,  which  was  set  aside  on  appeal,  was  of 
course  no  longer  effective  as  an  adjudication; 
and  if  It  was  material  for  any  purpose  the 
fact,  of  its  rendition  sufficiently  appeared 
from  the  opinion  of  this  court  accompanying 
the  order  revorslng  It,  which  was  introduced 
in  full.  The  decl^on  of  the  Illinois  Aivel- 
late  Court  did  not  supersede  or  in  any  way 
affect  the  force  of  the  final  Judgment  In  the 
Kansas  litigation.  It  did  not  punwrt  to  es- 
tablish the  right  to  the  custody  of  the  child 
at  that  time.  It  merely  determined  that  the 
Judgment  of  the  circuit  court  was  erroneous. 
Its  precise  scope  is  shown  by  the  omcludlii^ 
language  of  the  opinion,  reading  thus :  "We 
hold  that  on  July  14,  1909,  the  court  should 
have  decreed  that  the  best  Interests  of  the 
child  reQuired  that  It  be  left  with  the  re- 
spondents [Mrs.  Barclay  and  her  husband]. 
We  confine  ourselves  to  stating  what  the 
Judgment  should  have  been  at  that  time. 
Respondents  did  not  bring  the  cause  to  this 
court  at  the  next  tram,  in  October,  ld(S. 
They  did  try  to  brlng'it  here  by  writ  of  error 
to  onr  second  term  thereafter,  in  April,  1906, 
but  failed  to  get  service  by  proper  publica- 
tion, so  that  the  case  did  not  reach  na  till 
fba  October  term,  1906,  one  year  later  than 
respondoits  might  have  broni^t  It  here.  Be* 
lator  [Mrs.  Bleakley]  has  now  had  and  cared 
for  the  child  about  a  year  and  nine  montha. 
Whether  it  would  be  Atr  the  best  interests  of 
the  child  that  it  should  be  taken  from  the  re- 
lator and  returned  1x>  the  respondents  vre 
cannot  decide  upon  tiie  present  record.  Re- 
lator's argument  here  states  that  after  the 
Barclays  delivered  the  chfid  to  her  in  con- 
formity with  the  Judgment  of  the  court  idie 
returueil  to  her  home  in  Kansas,  and  took 
the  child  with  her.  The  decision  of  the  Su- 
preme Court  of  Kansas,  in  the  case  entitled 
Charlotte  B.  Bleakley  v.  Charles  A.  Smart, 
Judge,  74  Kan.  476,  87  Pac  76,  Shows  that 
respondents  and  relator  are  litigating  the 
custody  of  the  child  In  that  state,  where  the 
child  now  is,  and  doubtless  the  courts  of 


Kansas  wHI  determine  v^t  Is  ft>r  Qte  best 
Interests  of  the  child  under  present  condi- 
tions, so  that  it  may  be  that  our  dedalon  wiU 
really  only  ctetermlne  the  question  of  eosts." 

It  is  true  that  the  first  Jndgmoit  roidered 
by  the  Kansas  district  court  was  reversed 
spedflcally  upon  the  ground  that  the  Judg- 
ment of  the  Illinois  circuit  court  was  con- 
trolling, and  four  days  after  the  rewsal  the 
Illinois  Judgment  itself  was  set  aside  on  ap- 
peaL  Possibly  this  fact  might  have  been  giv- 
en consIderati<m  by  this  court  upon  a  petition 
for  a  rehearing.  Possibly  it  mi^t  have  sup- 
ported an  application  tor  a  new  trial  in  the 
district  court  Possibly  Mrs.  Barclay  might 
have  maintained  a  new  action  on  ttie  ground 
that  conditions  had  changed,  under  the  rule 
applied  In  Messing  T.  Faulkner,  88  Kan.  US, 
109  Pac.  1001.  But,  at  all  events,  so  long  as 
the  final  Judgment  In  the  Douglas  county  case 
was  not  vacated,  and  was  not  superseded  by 
a  later  Judgment  covering  the  same  subject- 
matter.  It  was  conclusive  evidonce  tliat  Mrs. 
Bleakiey's  custody  of  the  diild  was  lawful. 

12]  The  defendant  suggests  that-  the  final 
Jud^umt  In  the  Kansas  litigation  did  not  de- 
tMiuine  the  right  to  Uie  custody  of  the  child, 
but  had  only  the  effect  of  a  dismissal  of  the 
proceedings.  The  form  of  tbe  Judgmrait  was 
that  the  defuidattt,  Mrs.  Bleakley,  should  re- 
cow  her  costs.  This  is  to  be  interpreted  In 
the  light  of  what  had  actually  taken  plac& 
^e  case  had  been  heard  upon  ita  merits. 
The  question  tried  was,  Which  party  was  en- 
tlUed  to  the  custody  of  the  child?  The  deci- 
sion of  the  Supreme  Court  was  that  this 
rU^t  was  lodged  in  Mrs.  Bleakly,  and  not 
in  Mrs.  Barday.  The  reason  given  for  the  de- 
dalon was  the  udstence  of  the  Ullnols  Judg- 
ment; but  the  ultimate  thing  dedded  was 
that  Mra.  Bleakley  should  have  the  cha^e  of 
the  child.  As  the  child  was  already  in  her 
care,  no  order  for  any  diange  in  that  respect 
was  necessary,  and  tlie  Judgment  in  her  be- 
bfUf  for  costs  amounted  to  a  goinal  Judg- 
ment in  her  favor.  "Whan  a  dedslon  la  made 
which,  if  adhered  to,  compds  the  determina- 
tion of  a  controversy  in  favor  of  the  defend- 
ant, and  then  be  Is  given  a  Judgment  for  tlie 
costs  of  the  action,  in  the  absrace  of  any- 
thing to  indicate  the  contrary,  this  may  and 
should  be  r^arded  as  a  final  Judgment 
agahist  the  plaintiff."  White  t.  BaUway  Co, 
74  Kan.  784,  88  Pac.  54. 

[S]  The  defendant  complains  of  tha  r^isal 
of  the  trial  court  to  allow  him  to  attempt  to 
prove  that  the  child  was  not  In  fact  the 
daughter  of  Mrs.  Bleakley.  Although  the  al- 
legations of  the  information  In  tliat  r^ard 
were  cumulative,  it  was  only  neroasncy  for 
the  state  to  prove  that  Mrs.  Bleakley  was  ei- 
ther the  mother  or  the  persim  havlii«  the 
lawful  cha^  of  the  diild.  It  was  not  re* 
quired  to  establish  both  conditions.  Inas- 
mndi  as  the  record  evidence  demomrtrated 
that  Mrs.  Bleakley  had  lawful  diarge  of  the 
child,  the  qnestltm  of  Its  actual  matetnlt^ 
became  immatwiaL 
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[4]  The  .defendant  fnrtber  compIaJns  of 
the  refusal  of  the  trial  court  to  give  an  In- 
struction to  the  effect  that  he  should  not  be 
found  guilty  if  the  child  was  talcen  under  a 
claim  of  right,  resting  upon  reasonable 
groonda.  In  support  of  tbla  complaint,  deci- 
sions are  dted  holding  that  one  taking  per- 
sonal property  under  an  honest,  but  mistak- 
en, twlief  that  It  belongs  to  him  is  not  guUty 
of  larcray.  The  analogy  between  the  theft  of 
goods  and  the  kidnapping  of  a  child  is  not 
complete,  and  facts  that  would  serve  as  a 
defense  upon  the  one  charge  would  not  neces- 
sarily do  so  upon  the  other.  Cases  might 
arise  where  the  forcible  takli^  of  a  child 
from  one  rightfully  In  charge  might  be  ex- 
cused by  showing  an  innocent  mistake  as  to 
the  actual  facts.  But  such  a  situation  is  not 
presented  here.  For  over  three  years  after 
the  Supreme  Court  of  Kansas  had  decided 
that  Mrs.  Bleakley  was  the  rightful  custo- 
dian, the  child  remained  with  her;  and  the 
decision,  and  the  final  judgment  based  upon 
it,  stood  unchallenged.  They  who  forcibly 
seized  and  bore  the  child  away  can  seek  Jus- 
tification only  on  the  theory  that  they  wwe 
acting  for  Mrs.  Barclay,  who  was  the  moving 
party  in  the  action  in  which  the  Judgment 
had  been  rendered.  If  she,  or  those  acting 
for  her,  believed  that  the  reversal  of  the 
original  Illinois  Judgment  was  a  ground  for 
changing  the  order  made  In  Kansas,  the 
courts  were  open  for  the  consideration  of  that 
contention.  The  attempt  to  deprive  Mrs. 
Bleakley  of  the  child  by  violence  cannot  be 
Justified  by  reliance  upon  a  mistaken  view  of 
the  effect  of  the  action  of  the  lUlnois  Appel- 
late Court  Etven  If  the  situation  had  be^ 
such  that  by  reason  of  the  action  of  the  Illi- 
nois conrts  Mrs.  Barclay  was  entitled  to  the 
custody  of  the  child,  there  is  reason  and  au- 
thority for  saying  that,  while  this  might  pro- 
tect her  personally  against  a  prosecution  for 
kidnapping,  the  defense  would  not  be  avail- 
able to  others.  The  violent  invasion  of  a 
peaceful  home  by  an  armed  man,  acting  for 
hire,  and  the  bearing  away  of  a  child  from 
one  claiming  to  be  its  motlier  and  having  its 
actual  custody,  seem  to  the  ordinary  under- 
standing to  amount  to  the  statutory  offense 
of  kidnapping,  Irrespective  Qf  what  effect  the 
courts  might  Anally  give  to  apparently  con- 
flicting decisions. 

A  somewhat  similar  question  was  consld* 
ered  In  State  v.  Brandenburg,  232  Mo.  031, 
134  8.  W.  529,  az  L.  B.  A.  (N.  S.)  &45.  There 
a  conviction  on  the  charge  of  kidnapping 
was  sustained,  notwithstanding  the  defend- 
ant was  acting  for  the  mother,  who  would 
not  herself  have  t>een  liable  to  prosecution. 
The  coort  said:  "We  are  of  the  opinion  that 
the  right  of  one  parent  to  invade  the  posses- 
sion of  another  parent,  to  take  or  decoy  away 
their  mutual  offspring,  If  such  right  exists, 
cannot  be  delegated  to  an  agent,  as  the  moth- 
Mr  attempted  to  do  In  this  case.   Any  other 


construction  of  the  statute  would  result  In 
untold  confusion,  litigation,  and  probably  In 
assaults  and  other  breaches  of  the  law.  To 
rule  otherwise  would  be  to  hold  that  when 
the  parents  are  living  apart,  and  a  child  is 
stolen  or  decoyed  away  from  one  of  such 
parents,  he  or  she  must  first  ascertain  wheth- 
er the  party  who  took  or  decoyed  the  child 
away  is  an  agent  of  the  other  parent,  or  a 
mere  kidnapper,  before  having  such  culprit 
arrested.  The  letter  and  spirit  of  the  law 
we  are  now  construing,  and  also  the  welfare 
of  those  unfortunate  children  whose  parents 
are  living  apart,  and  who  are  denied  the 
soothing  atmosphere  and  benignant  Influence 
of  homes  where  conjugal  love  reigns  su- 
preme,  forbid'  us  from  subscribing  to  any 
such  construction  of  the  statute  as  the  de- 
fKidant  contends  fOr." 

The  trial  court  was  asked  to  give  a  some- 
what extended  instruction  regarding  the'  ef- 
fect of  evidence  concerning  the  defendant's 
good  reputation.  This  was  refused,  but  a 
general  Instruction  was  given  on  the  subject. 
Apart  from  any  question  of  the  technical  ac- 
curacy of  the  proffered  instruction,  we  think 
no  prejudice  could  have  resulted  from  its  re- 
fusal, In  -view  of  the  character  of  the  de- 
fense. 

[fi]  The  Information  described  the  person 
having  charge  of  the  child  as  Lottie  Bleak- 
ley.  The  evidence  was  that  the  name  was 
Charlotte.  This  Is  relied  upon  as  a  variance. 
"Lottie"  Is  a  well-known  diminutive  of 
"Charlotte,"  and  even  under  the  most  tech- 
nical rules  the  words  would  be  regarded  as 
Identical,  and  constitnting  only  one  name. 
State  T.  Watson,  80  Kan.  281,  1  Pac.  770. 
But  if  the  fact  were  otherwise  the  difference 
In  designation  would  be  Immaterial,  inas- 
much as  it  Is  clear  that  it  could  not  possibly 
have  misled  the  defendant,  or  In  any  way 
hampered  him  in  hia  defense. 

Other  assignments  of  error,  which  are  not 
thought  to  require  specific  statemrait,  have 
been  examined,  and  are  found  not  to  be  well 
taken. 

The  Jndgmoit  Is  affirmed.  All  the  Justices 
concarriuft  except  BENSON,  J.,  who  did  sot 
sit 


PEX)PLB  V.  THOMPSON.    (Cr.  SIO.) 

(District  Court  of  Appeal,  Piwt  District.  Cal- 
ifornia.   Aug.  2,  1911.) 

1.  CancniAL  Law  (%  511*)  —  Tbstiiiont  or 

AOCOHPLIOK  —  COEBOBOBATIOH  —  SUTFI- 
OIENCT. 

The  testimony  of  an  accomplice  to  Justify 
a  conviction  need  not  be  corroborated  as  to 
■11  the  essential  elements  of  the  offense;  but, 
wliere  the  corroborating  evidence,  considered  by 
itself,  tends  to  connect  accused  with  the  com- 
mission of  the  crime,  a  conviction  Is  warranted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1127-1137;  Dec.  Dig.  { 
511.  *j 
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2.  GbIIIXHAI.  liAW  (I  611*)— STXDBNOB  OW  Ao- 

OOUrUOB— COBROBOKATION. 

On  a  trial  for  murder  by  abortioD,  evi- 
dence held  to  aufficieutly  corroborate  the  testi- 
mooy  of  an  accomplice  to  justify  a  conviction. 

[Ed.  Note.— For  other  caaei.  Me  Criminal 
Law.  Dec.  Dig.  |  Sll.*} 

8.  HOHICIDB  (I  241*)— BfVBDEB  BT  ABOKHON 

—Evidence— SumciKNCT. 

On  a  trial  for  murder  by  abortion,  evi< 
dence  held  to  show,  as  required  by  Pen.  Code, 
§  274,  that  the  operation  waa  not  neceasary  to 
■ave  decedent's  life. 

[Ed.  Note.— For  other  easee,  see  Homicide, 
Dec.  Dig.  I  241.*j 

4.  OBiinNAL  Law  (|  448*)— E>7idknob— Ad- 

1II8SIBILIT7. 

On  a  trial  for  murder  by  abortion,  the 
testimony  of  a  witness,  knowing  what  placental 
tissue  Is,  that  after  accused  and  decedent  bad 
been  in  accused's  operating  room  she  saw  auch 
tissue  there  in  a  vessel,  Is  not  expert  testi- 
mony, but  is  admissible  as  testimony  to  a  fact. 

[Ed.  Mote. — For  other  caues,  see  Criminal 

JA^'.JS?'- J^S-^f*  1036-1(69.  1041-1043, 
104S-10S1;  Dec  Dig.  |  44a*i 

B.  Cbuuhal  Law  (i  785*)— Tbiai^Instbuo- 

TXONS. 

A  requested  instruction  that,  if  a  bypo- 
thetlcal  question  asked  an  expert  embraced  a 
■tatement,  not  supported  by  evidence,  the  oirin^ 
ion  of  the  expert  la  valneleSB,  is  property  re- 
fused, because  embodying  ao  prindple  of  law. 
,  [Ed.  Note.— For  other  esMi,  see  Criminal 
Law,  Dec.  Dig.  |  78S.*] 

Appeal  Saperlor  Court  dty  and 

Coan^  of  Saa  Frandseo;  Frank  H.  Dnnne, 
Judge. 

Robert  ThomiMon  was  conTicted  of  mur- 
der In  the  second  degree,  and  be  appeals. 

Afflrmed. 

J.  J.  Qreely.  T.  I.  Fitzpatrick,  and  Robert 
Ferral.  for  appellant  Attorn^  Goieral 
Webb,  for  the  People. 

KERRIGAN,  J.  Ihe  defendant,  chained 
with  murder,  was  tried  and  found  gnllty  of 
murder  In  the  second  d^ree.  He  prosecutes 
this  appeal  from  the  Judgment 

The  defendant  relies  on  four  points  for  a 
reversal  of  the  Judgment. 

[1]  1.  It  Is  admitted  that  Marie  Messer- 
schmldt,  on  whose  testimony  the  actual  com- 
mission of  the  offense  was  establlsrbed,  was 
an  accomplice;  and  defendant  contends  that 
her  testimony  was  not  corroborated  as  to 
some  of  the  material  elements  of  the  crime. 
But  the  rule  does  not  require,  as  seems  to 
be  thought  by  defendant,  that  the  accom- 
plice shall  be  corroborated  In  all  the  essen- 
tial elements  of  the  ofTense.  On  the  con- 
trary, It  Is  sufficient  If  the  corroborating 
evidence,  considered  by  itself,  tends  In  some 
way  to  connect  the  defendant  with  the  com- 
mission of  the  crime.  In  People  t.  Bunkers, 
2  Gal.  App.  107,  205,  84  Pac.  864,  368,  Mr. 
Justice  McLaughlin,'  considering  the  same 
question,  said:  "While  corroborating  evi- 
dence must  create  more  than  a  mere  sus- 
picion, it  la  not  required  that  It  be  absolutely 
convincbig.  NOT  need  It  extend  to  every  fact 


and  detail  covered  by  the  statemeuts  of  the 
accomplice.  It  is  sufflclrait  If,  standing  alone. 
It  tends  to  connect  the  defoidant  with  the 
crime."  In  People  v.  Leavens,  12  Cat  App. 
178,  106  Pac.  1108,  Mr.  Justice  Cooper,  com- 
menting on  the  rule  declared  by  section  1111 
of  the  Penal  Code,  said:  "The  actual  com- 
mission of  the  offense  may  be  established  by 
the  evidence  of  the  accomplice;  but  the  law, 
in  order  to  protect  innocent  men  from  being 
convicted,  provides  that  the  evidence  of  the 
accomplice  alone  shall  not  be  snfflclent  to 
Justify  a  conviction,  but  that  there  must  be 
other  independent  evidence  which  'trads  to 
connect  the  d^eudant  with  the  commission 
of  the  offense.'  The  evidence,  outside  of  that 
of  the  accomplice,  need  not  be  suffldoit  to 
establish  the  -guUt  of  the  defendant,  but  It 
must  In  some  way  tend  to  Implicate  the  de- 
fendant and  connect  him  with  the  transac- 
tion and  with  the  crime."  In  another  case  It 
Is  said:  "It  (the  corroborating  evidence) 
'need  not  be  strong;  It  is  sufficient  If  it  tends 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense,  though,  if  it  stood  alone. 
It  would  be  entitled  to  but  Uttle  weight.' 
Nor  need  It  extend  to  every  fact  and  detail 
covered  by  the  atatemoita  of  the  accomplloe." 
BK>li«ar  T.  Kendrlck,  114  OaL  ea%  46  Fa& 
618. 

[2]  In  the  case  at  bar  we  have  facts  and 
drcnmstances  In  abundance  corroborating 
the  accomplice  and  connecting  the  defoidant 
with  the  commission  of  the  offense.  The  tes- 
timony of  the  accomplice,  Marie  Messer- 
schmldt,  a  nurse,  showed  that  the  defend- 
ant, at  San  Francisco,  on  April  9  and  10, 
1910,  performed  a  criminal  abortion  on  one 
Eva  Swan;  that  Eva  Swan  remained  at 
the  home  and  office  of  the  defendant,  under 
the  Joint  care  of  the  witness  and  the  defend- 
ant, until  the  2l6t  of  that  month,  when,  as 
the  result  of  the  operation,  she  died ;  where- 
upon the  defendant  placed  her  dead  body  in 
a  trunk,  and  on  the  evening  of  the  21st  be 
and  one  Willie  Saack  hired  an  expressman, 
with  whose  aid  they  removed  the  body  to  a 
vacant  house  at  No.  350  Ehireka  street.  In 
San  Francisco,  and  after  two  nights'  work 
succeeded  in  burying  the  body  under  the 
floor  of  the  basement  of  the  vacant  honse, 
which  had  been  rented  for  that  purpose. 
Previous  to  this  the  defendant  bad  shown 
the  witness  a  bottle  of  acid,  which  he  said  he 
was  going  to  pour  over  the  dead  woman's 
face,  so  that  she  could  not  be  Identlfled.  This 
witness  further  testified  that  In  the  month  of 
May  she  and  the  defendant  went  to  Highland 
Springs,  where,  a  few  days  after  their  ar^ 
rival,  the  defendant  was  visited  by  two  men 
from  San  Francisco,  who,  the  defendant  told 
her,  had  learned  of  the  burial  of  Eva  Swan 
from  Willie  Saack,  and  who  were  trrlng  to 
blaclimall  him. 

The  evidence  In  the  case  corroborating  the 
accomplice^  and  which  teaida  to  establish  tbe 
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defendant's  connection  with  the  crime,  Is  as 
follows:  Paul  Pa^er,  a  witness  for  the 
people,  testified  that  he  called  and  saw  Sva 
Swan  twice  at  1298  Golden  Gate  avoiue,  bnt 
that  on  April  14tb.  when  he  called  again,  he 
did  sot  see  her,  and  was  told  by  the  defend- 
ant that  she  was  too  HI  to  receive  'vlrttors. 
The  defendant  also  told  the  witness  that  Eva 
Swan's  sister  had  sent  $200  with  which  to 
pay  the  expenses  of  caring  for  Eva  Swan  in 
some  sanltorlum  to  which  she  would  be  sent 
for  proper  treatment.  C.  F.  Large,  a  drug- 
gist employed  In  a  drug  store  located  near 
the  place  of  biasiness  of  the  defendant,  tes- 
tified that  on  or  about  the  19th  or  20th  of 
April  he  sold  to  him  a  large  bottle  of  nitric 
acid,  which  bottle  was  similar  to  one  In  size 
and  other  respects  found  by  officer  M.  V. 
Burke  with  the  burled  body  of  Eva  Swan. 
Evelyn  Bean,  who  lived  all  the  month  of 
April  in  the  Immediate  neighborhood  of  No. 
360  Eureka  street,  testified  that  on  or  about 
the  23d  of  April  she  saw  the  defendant  with 
another  man  at  said  premises.  «0.  A.  Pike 
testified  that  be  visited  the  defendant  at 
Highland  Springs  about  the  middle  of  May, 
and  there  told  the  defendant  ttiat  some  boys. 
In  digging  around  the  basement  of  the  Eu- 
reka street  house,  had  found  a  condition  of 
things  that  aroused  their  suspicions;  that 
he  advised  the  defendant  to  raise  $300  to 
send  the  boys  Bast;  to  which  proposition  the 
defendant  replied  that  be  did  not  have  the 
money,  but  that  likely  he  would  be  able  to 
give  the  boys  something  to  do,  and  in  that 
way  keep  them  quiet  The  bouse  at  Eureka 
street  had,  according  to  the  testimony  of  an- 
other witness,  been  rraited  for  one  month; 
and  In  this  conversation  at  Highland  Springs 
the  defendant  requested  Pike,  so  Pike  testi- 
fied, to  rent  the  house  for  another  month. 
Here  we  quote  from  the  record:  "Q.  What 
did  he  (defendant)  say  about  the  hoTise  on 
Eureka  street?  A.  He  said,  'Are  you  willing 
to  go  out  and  rent  the  house  for  me  for  an- 
other month?'  and  I  said,  *Yes.'  He  said, 
•Don't  you  think  that  would  give  the  acid 
plenty  of  time  to  get  In  Its  work?"  *'  The 
witness  had  a  subsequent  conversation  with 
the  defendant  in  a  saloon  in  San  EVancisco, 
at  which  Willie  Saack  and  Ben  Gordon  were 
present,  in  which  Pike  again  advised  the 
defendant  to  raise  $300  and  send  away  the 
boys  who  bad,  as  he  pretended,  learned  about 
the  Interment  of  the  body.  The  witness  fur- 
ther stated  that  at  this  time  he  told  the  de- 
fendant he  would  need  a  little  money,  and 
that,  although  the  defendant  was  not  Indebt- 
ed to  him,  he  gave  bim  $30.  Ben  Gordon  tes- 
tified that  he  with  Pike  visited  the  defendant 
at  Highland  Springs  In  May;  that  towards 
the  last  of  the  following  September  he  de- 
manded $18  of  the  defendant;  that  the  de- 
fendant called  him  a  "son  of  a  bitch,"  gave 
him  two  dollars,  and  told  him  to  get  out  of 
town,  or  he  would  shoot  him,  or  "r^"  him 
**wide  open  vlth  lead;"  that  thereupon  he 


left  the  defendant,  saying;  "I  am  liable  to 

fool  you." 

From  the  testimony  of  other  witnesses^  it 
Is  learned  that  the  defendant  is  not  a  licens- 
ed pbyslclaa,  although  he  was  known  as 
"Dr.  Grant,"  and  when  the  officer  called  at 
bis  place  of  business  on  September  23d  to 
arrest  him  he  said  that  he  was  not  "Dr. 
Grant,"  but  was  waiting  for  him;  whereup- 
on the  officers  called  in  Ben  Gordon  (who 
was  waiting  nearby),  when  the  defendant 
was  Identified  and  arrested.  According  to 
the  testimony  of  Detective  Edward  J.  Wren, 
the  defendant,  on  the  day  after  his  arrest, 
denied  that  he  had  ever  been  in  or  around 
the  premises  350  Eureka  street;  that  upon 
being  brought  from  hia  ceil  into  the  pres- 
ence of  Miss  Messerschmldt  to  listen  to  a 
statement  of  the  case  by  her  he  ran  away, 
and  upon  being  forced  to  return  tried  to  per- 
suade her  "not  to  talk."  She,  however,  said 
that  he  was  the  man  who  "performed  the 
operation  on  Eva  Swan  at  1293  Golden  Gate 
avenue,"  and  that  he  was  also  the  man  "who 
put  the  body  of  Eva  Swan  in  the  trunk." 
The  defendant  listened  to  these  accusations 
and  remained  silent. 

From  this  brief  statement  of  the  evidence 
It  Is  so  apparent  that  defendant's  contention 
Is  without  merit  that  comment  Is  unneces- 
sary.  We  therefore  pass  to  the  next  point 

[3]  2.  Defendant  claims  that  the  evidence 
Introduced  by  the  people  falls  to  show,  in 
accordance  with  section  274  of  the  Penal 
Code,  that  the  operation  was  not  necessary 
to  save  the  life  of  Eva  Swan.  Ck>nceding, 
for  the  sake  of  argument  (as  was  done  In 
People  V.  Balkwell,  143  Cal.  259,  70  Pac. 
1017),  that  it  was  for  the  prosecution,  and 
not  the  defendant,  to  establish  this  fact  the 
fact  was  established  In  this  case.  The  evi- 
dence of  the  people  in  part  shows  that  the 
deceased  was  23  years  of  age  and  In  good 
health  at  the  time  of  the  operation;  that 
when  she  died  the  defendant  cut  her  body 
into  parts,  covered  it  with  a  corrosive  acid, 
and  burled  it  clandestinely,  as  before  nar- 
rated. These  facts  and  circnmstances,  to- 
gether with  his  conduct  when  arrested  and 
when  accused  of  the  crime  by  Miss  Messer- 
schmldt lead  irresistibly  to  the  inference 
that  the  operation  was  not  performed  to  save 
the  life  of  the  deceased. 

[4]  3.  The  witness  Messerschmldt  testified 
that  she  knew  what  placental  tissue  was,  and 
that  after  the  defendant  and  the  deceased 
bad  been  In  defendant's  operating  room  at 
Golden  Gate  avenue  she  saw  such  tissue  there 
in  a  vessel.  This  was  not  expert  testimony; 
It  was  testimony  as  to  a  fact  But  even  if  It 
be  regarded  as  expert  testimony,  still  the 
contention  of  the  defendant  that  the  witness 
was  not  qualified  to  give  such  testimony  Is 
unavailing,  for  the  evidence  In  the  case  Is 
ample  to  show  that  she  was  suffld^tly  ex- 
perienced and  informed  on  the  snhject  to  be 
regarded  as  an  «Eperb 
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[5]  4.  The  defendant  assigns  as  error  the 
court's  refusal  to  instruct  the  jury  that.  If  a 
hypothetical  question  propounded  to  an  ex- 
pert witness  embraced  a  statement  which 
was  not  supported  by  the  evidence,  the  opin- 
ion of  the  expert  in  answer  thereto  would  be 
Talueless.  The  instruction,  If  given,  would 
have  simply  told  the  jury  what  their  own 
common  sense  would  have  informed  them; 
and  as  It  embodied  no  principle  of  law  the 
refusal  to  give  the  Instruction  was  not  error. 
It  has  been  repeatedly  so  held  in  this  state. 
People  V.  Klrby,  H4  Pac.  794  (decided  by 
this  court  February  2,  1911);  People  v.  Bar- 
thleman,  120  Cal.  7,  B2  Pac.  112 ;  People  v. 
Methever,  132  CaL  826,  64  Pac.  481. 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  BAUj,  J. 


PEOPLE  T.  PERRY.   (Cr.  153.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   Aog.  8,  1911.) 

CanniTAL  Law  ({  1180*)— Appeal— Bsisra. 

The  appellate  court  need  not  search  the 
record  to  determine  wheUier  the  trial  was  with- 
out prejudice  to  accused's  substantial  rights, 
where  do  assignments  of  errors  are  made  by 
brief. 

[Ed.  Note. — For  other  casee,  see  Criminal 
Law.  Gent  Dig.  »  2965-2970;  Dec.  Dig.  | 
1130.*] 

Appeal  from  Saperior  Court,  Nevada  Cono- 
ly;  Geo.  L.  Jones,  Judges 

Amett  F.  Perrr  was  convicted  of  obtain- 
ing mon^  by  false  pretenses,  and  be  appeals. 
Affirmed. 

Fred  'Searls,  for  appellant  U.  B.  Webb, 
Atty.  Qen.,  and  J.  Cbarles  Jones,  <or  the 

People. 

HART,  J.  The  defendant  was  convicted  of 
the  crime  of  obtaining  from  one  Ed.  Arthur 
the  sam  of  (500  by  false  and  fraudulent  rep- 
resentations and  pretenses.  The  appeal  to 
this  court  la  from  the  Judgment  and  the  or- 
der denying  defendanfa  motion  for  a  new 
trial. 

No  brief  has  been  filed  in  behalf  of  the  de- 
fendant, and,  therefore,  if  there  were  errors 
made  in  the  trial  of  the  cause  which  would 
merit  special  consideration  by  this  court,  we 
have  not  been  apprised  of  them. 

This  court  Is  not  required,  In  the  absence 
of  special  assignments,  in  some  form,  of  al- 
leged error,  to  search  the  record  for  the  pur- 
pose of  determining  whether  the  trial  In  the 
court  below  was  in  all  respects  conducted 
without  any  prejudice  to  the  substantial 
rights  of  the  accused. 

We  have,  however,  taken  the  pains  to  care- 
fully read  the  stenographer's  transcription  of 
the  testimony,  and  we  have  from  such  In- 
vestigation discovered  no  reason  for  ques- 


tioning Its  anfllclencT  to  Justify  and  Bnppoit 
the  verdict 

The  Jud^moit  and  order  ari^  accordini^, 
affirmed. 


We  ooncnr: 
NDTT,  J. 


CHIPMAN.  P.  J.;  BUB- 


RIDGELY  T.  ABBOTT  QUICKSILVER 
MINING  GO.  fit  aL   (Glv.  701.) 

(District  Court  of  Appeal.  Third  District;  Cal- 
ifornia.  Aug.  8,  1011.) 

MOBTOAGEfl  (I  468*)— FOUOLOSUA-^ApPOinT- 
HBNT  OF  REOEITBB— GBOUNDS. 

Where  there  was  nothing  to  show  that  the 
owners  of  persoual  property  about  a  mine  were 
unable  or  unwilling  to  protect  it,  a  receiver 
should  not  be  appointed,  potding  foreelomre 
of  a  mortgage  thereon. 

[Ed.  Note.— For  other  esses,  see  Mortngei^ 
Cent  Dig.  H  1874.  1375;  Dec.  Dig.  |  4687] 

Appeal  from  Superior  Court  lake  Conn- 
ty;  Geo.  H.  Buck,  Judge. 

Action  by  Edward  Rldgely,  as  trustee, 
against  the  Abbott  Quicksilver  Mining  Com- 
pany and  others.  From  an  ord^  removing 
one  receiver  and  appointing  another,  defend- 
ants appeal.  Affirmed  In  part,  and  reversed 
in  part 

H.  B.  Oinrchill,  J.  W.  Cochrane,  and  R.  P. 
HenshaU,  for  appellants,  a  M.  Crawford 
and  H.  y.  Keeling  for  reqwndmt 

BURNSnrr,  J.  The  appesl  la  from  an  or- 
der of  the  anperlor  court  of  l4Uce  county  r» 
moving  one  Matthew  T.  Wilson  from  the 
office  of  receiver  in  the  above-entitled  causey 
and  appointing  in  his  place  one  Buvelle 
Howard. 

Respondent  baa  presented  no  argument,  ^ 
ther  orally  or  by  brief.  IHils  may  be  for  the 
reason  that  appellants*  contention  was  deem- 
ed unanswerable,  or  probably  respondent  did 
not  feel  inclined  to  incur  any  additional  ex- 
peDBe,  since,  according  to  the  evidence,  the 
property  Is  merely  of  nominal  value.  Tbia 
court  should  have  been  apprised,  however, 
by  respondent  of  his  attitude  or  been  afford- 
ed the  advantage  of  his  views  npcm  the  ques- 
tions herein  involved.  On  account  of  bis 
remissness,  he  would  have  no  cause  for  com- 
plaint if  the  order  were  reversed  without 
any  examination  of  the  record.  We  have, 
however,  considered  with  some  care  the 
points  made  by  appellants. 

It  seems  that,  on  March  27,  1903,  the 
plaintiff  brought  suit  to  foreclose  upon  cer- 
tain bonds,  secured  by  a  mortgage  upon  the 
real  property  Involved  herein.  On  the  same 
day,  one  Rlley  A.  Boggess,  was,  ex  parte, 
ai^inted  a  receiver  of  the  property.  On 
October  2,  1903,  a  final  decree  of  foreclosure 
was  entered,  at  which  time  Boggess  was  In 
possession  as  receiver,  and  be  so  continoed 
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in  possession  until  he  was  removed  on  De- 
cember 7,'  1908,  ou  the  petition  of  one  of  the 
appellants  herein.  On  the  removal  of  Bog- 
gess,  the  said  Matthew  T.  Wilson  was  ap- 
pointed receiver.  On  July  27,  1909,  on  the 
petition  of  Boggess,  the  court  made  the  or- 
der removing  WUsod  and  appointing  How- 
ard to  the  position. 

From  an  examlnatioD  of  the  record,  we 
are  convinced  that  the  court  was  Jnstifled  In 
removing  both  Boggess  and  Wilson.  The 
only  question  is  whether  it  should  have 
made  another  appointment  In  this  connec- 
tion it  may  be  said  that  no  suggestion  is 
made  Impeaching  in  any  manner  the  char- 
acter or  competency  of  Howard;  but  it  is 
contended  by  appellants  that  the  court  was 
without  authority  to  make  another  appoint- 
ment, for  the  reason  that  the  Judgment  was 
"outlawed  at  the  time  the  order  was  made," 
and  "no  showing  whatever  was  made  that 
would  Justify  the  ai^wlotment  of  a  receiv- 
er." We  conafder  it  necessary  to  notice  only 
the  second  ground  spedfled  1^  annllants. 
The  only  evidence  tending  to  support  the 
claim  that  there  should  be  a  receiver  for  the 
property  Is  found  in  the  testimony  of  H.  V. 
Keeling,  a  wdl  and  fiivorably  known  attor- 
ney of  Lake  county.  His  testimony,  how- 
ever, is  eesenUally  the  expression  of  his 
opinion  as  to  the  propriety  of  such  an  ap- 
pointment, rather  than  the  recital  of  facts 
that  would  Justly  the  order.  He  said,  in- 
deed, that  "there  Is  still  remaining  certain 
personal  property  at  the  Abbott  mine,  con- 
sisting of  wood  and  some  mining  machinery, 
the  ^act  character  and  value  of  which  are 
unknown  to  him  at  this  time,  which  requires 
the  care  and  attention  of  a  receiver."  He 
also  testified  that  he,  as  attorney  for  Bog- 
gess, had  entered  Into  certain  Qegotlntlona 
with  two  gentlemen  named  Winters  and  Gar- 
ner, purchasers  of  the  mine  at  the  tax  sale, 
for  the  purchase  of  their  Interest,  and  they 
had  expressed  themselves  as  wlUlog  to  make 
satisfactory  arrangements  with  Mr.  Boggess, 
when  he  should  come  from  the  East  There 
is  nothing  In  his  testimony,  however,  opposed 
to  the  Inference  that  the  parties  who  were 
directly  Interested  In  the  preservation  of 
the  property  were  capable  and  willing  to  do 
everything  that  the  witness  opined  should 
be  done.  It  was  said,  in  De  Leonls  v.  Walsh, 
148  Cal.  255,  82  Pac.  1048,  that  "of  course, 
a  party  to  an  action  should  not  against  his 
wUl  be  subjected  to  the  onerous  expense  of 
a  receiver,  unless  when  one  may  be  lawfully 
appointed,  and  hia  appointment  Is  obviously 
necessary  to  the  protection  of  the  opposite 
I)prty." 

Without  further  discussion,  we  conclude 
that  It  does  not  sufficiently  appear  that  It 
was  .necessary  to  appoint  another  receiver, 
io  order  to  protect  any  one's  Interest  In  the 
property.   The  order  of  removal  of  Matthew 


T.  Wilson  aa  receiver  is  affirmed.  The  order 
appointing  BaTelle  Howard  receiver  la  r»> 
versed. 

Wo  concur:  OHIPMAN,  P.  J.;  HABT,  J. 


OABIiET  et  aL  v.  YALLECITA  MINING 
CO.    (Civ.  802.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Aug.  8,  1911.) 

L  Appeal  and  Ebsob  (I  flSl*)— Becobd— 
DiscBsiioH  OF  Court— Dkntinq  Auend- 

UENT. 

Where  the  record  does  not  show  that, 
when  a  demurrer  to  the  complaint  was  sus- 
tained, plaintifEs  asked  leave  to  amend  the 
complaint,  suggested  wherein  they  could 
amend  It  an  abuse  of  the  trial  court's  dls- 
cretioB  in  denying  leave  to  amend  Is  not  shown. 

[Ed.  Note.~For  other  cassa,  see  Appeal  and 
Error,  Dec.  Dig.  S  681.*] 

2.  Apfxai.  and  Ebsob  (I  80S^— Abahdor- 
HKKT  or  Appeal. 

Appellants'  briefs  did  not  state  wherein 
the  complaint  was  not  demurrable,  or  show 
that  it  was  sufficient  to  withstand  the  demur* 
rer,  merely  stating  that  the  caose  of  action  was 
not  amenable  to  the  demurrer,  but  If  it  was 
that  plaintiffs  should  have  had  leave  to  amend. 
Respondent's  brief  showed  wherein  the  com- 
plaint was  demurrable  to  which  appellants  did 
not  reply,  and  the  appellate  court  would  have 
to  consult  68  folios  of  the  complaint  in  pass- 
ing upon  the  question.  Held,  that  appellants 
will  be  taken  to  have  abandoned  their  appeal, 
except  as  to  the  point  that  they  should  have 
been  allowed  to  amend  the  complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8174,  8175;  Dec.  Dig.  i 
806.«I 

Appeal  from  Superior  Court  Calaveraa 
County;  A.  I.  McSorley,  Judge. 

Acti(m  by  Catherine  Carley  and  others 
against  the  Valleclta  Mining  Company. 
From  a  Judgment  for  defendant,  plaintiffs 
appeaL  Affirmed. 

Snyder  &  Snyder,  for  appellants.  Bishop, 
Hoefier,  Cook  &  Harwood,  for  respondent 

CHIPMAN,  P.  J.  The  relief  prayed  for  by 
plaintiffs  Is  based  on  three  separate  causes 
of  action.  A  demurrer  to  the  first  cause  of 
action  was  overruled,  and  was  sustained  as 
to  the  second  and  third  alleged  causes  of  ac- 
tion without  leave  to  amend.  Defendant  an- 
swered the  first  cause  of  action,  and  on  the 
Issues  thus  formed  the  case  went  to  trial. 
The  Judgment  reads:  "And  the  said  plain- 
tiff having  abandoned  said  action  upon  the 
trial  and  before  the  final  submission  of  the 
case,  and  the  court  having  thereupon  dis- 
missed said  action,  •  •  •  it  is  ordered 
•  *  *  that  the  said  plaintiffs  take  noth- 
ing by  this  their  said  action,  •  •  •  and 
the  said  action  Is  hereby  dismissed."  Plain- 
tiffs appeal  on  the  Judgment  roll. 

The  following  constitutes  the  entire  state- 
ment found  in  appellants'  brief:  "We  re- 
spectfully Invoke  the  consideration  of  the 
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court  to  tbe  complaint  and  demurrer  thereto 
set  fortb  In  the  transcript  from  folio  8  to 
folio  60.  We  submit  that  the  second  and 
third  causes  of  action  of  the  complaint  are 
not  amenable  to  the  objections  raised  by  the 
demurrer,  and  that,  If  the  demurrer  was 
properly  sustained,  leave  should  have  been 
granted  plaintiCTs  to  amend  said  second  and 
third  causes  of  action." 

[1]  The  record  fails  to  show  that  plain- 
tiffg  Bsked  leave  to  amend  or  to  suggest 
wherein  they  could  amend  their  complaint 
or  desired  to  do  so.  In  such  a  case  we  can- 
not say  that  the  court  abused  its  discretion 
in  denying  leave  to  amend.  Klelnclaus  v. 
Dutard,  147  CaL  252,  81  Pac.  516.  We  are 
asked  to  examine  66  folios  of  the  complaint 
to  discover  some  ground  for  reversing  the  or- 
der sustaining  the  demurrer  to  the  second 
and  third  alleged  causes  of  action.  We  are 
given  no  aid  in  this  search.  In  no  single 
particular  Is  it  suggested  that  the  grounds 
of  the  demurrer  were  not  well  taken.  In  no 
particular  Is  it  shown  that  tbe  complaint 
was  sufficient  to  meet  the  objections  raised 
by  the  demurrer.  We  are  simply  told  that 
these  causes  of  action  "are  not  amenable  to 
the  objections  raised  by  the  demurrer,"  but, 
if  they  are  so  amenable,  plaintiffs  should 
have  had  leave  to  amend.  Such  method  of 
following  up  an  appeal  Is  neither  fair  to  the 
respondent  nor  to  the.  appellate  court  *We 
feel  ourselves  fully  justified  in  treating  the 
appeal  as  practically  abandoned.  Respond- 
ent, however,  has,  with  unnecessary  elabora- 
tion anticipated  every  imaginary  point  which 
appellants  could  suggest  in  support  of  the 
complaint,  end,  we  think,  has  shown  that 
tbe  complaint  is  deficient  In  many  essential 
respects.  To  this  very  ezhaostlTe  treatment 
appellants  make  no  reply. 

[2]  No  reasonable  conclusion  can  be  reach- 
ed other  than  that  appellants  have  aban- 
doned their  api>eal  except  upon  the  single 
point  that  th^  should  have  been  g^vea  leave 
to  amend.  As  already  stated,  this  point 
has  no  merit 

The  jadgment  1b  affirmed. 

Wo  concur:   BURNETT,  J.;  HART,  J. 


NICHOLSON  Y.  NICHOMON.   (CIt.  851.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Aog.  8,  IQIL) 

Appeai.  and   B^bok  Q  1024*)— S^HDINGS— 
Conclusiveness. 

Where,  on  the  motion  to  change  the  place 
of  trial  of  an  action  for  divorce  from  S.  coun- 
ty to  F.  o)unty,  defendant  averred  that  he  re- 
sided tn  F.  county,  and  plalDtlfF  in  her  affida- 
vit specifically  declared  Uiat  defendant  was  a 
resident  of  S.  county,  and  positively  d«iied 
defendant* I  aTerments,  and  oialty  testifled  that 
both  parties  considered  S.  county  as  their 
home,  tbe  evidence  was  conflicting,  so  that  a 


denial  of  tbe  motion  would  not  be  diatnrbed 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8836;  Dec  Dig.  |  1021.*] 

Appeal  from  Superior  Court,  Santa  Crua 
County;  Lucas  F.  Smith,  Judg& 

Action  by  Carrie  Etta  Nicholson  against 
John  R.  Nicholson.  From  an  order  denying 
a  motion  for  a  change  of  venue,  defendant 
appeals.  Affirmed. 

Wm.  A.  Bowden,  for  q^teUant.  BenJ.  K. 
Knight,  for  respondent. 

BURNETT,  J.  This  to  an  appeal  from  an 
order  denying  defendant's  motion  for  a 
change  of  tbe  place  of  trial  of  an  action  for 
divorce.  Appellant  claimed  to  t>e  a  resident 
of  Fresno  county;  whereas  the  complaint 
was  filed  In  Santa  Cruz  county,  the  place  of 
respondent's  residence.  If  the  court  below 
had  granted  the  motion,  there  Is  no  doubt 
an  appellate  court  would  hold  that  the  order 
was  justified  by  the  showing  made  by  defend- 
ant. But  the  affidavit  and  oral  testimony 
of  respondent  clearly  make  It  a  case  of  con- 
fiictlng  evidence  and,  under  the  well-estab- 
lished rule,  the  decision  of  the  trial  Judge 
is  controlling  here. 

Appellant  Is  not  entirely  accurate  In  the  as- 
sertion that  "the  affidavit  of  plaintiff.  In  so 
far  as  It  attempts  to  deny  tbe  statement  of 
defendant  that  he  resided  in  Fresno,  is  made 
upon  information  and  belief."  It  Is  true  that 
she  declared  "that  afiiant  Is  informed  and 
believes,  and  upon  such  Information  and  be- 
lief states  the  fact  to  be,  that  defendant  Is 
only  temporarily  residing  at  Coallnga.  and 
that  he  wUl  not  long  remain  there,  and  that 
he  is  likely  at  any  time  to  depart  from  tbe 
state  of  California '  but,  as  to  that  portion 
of  appellant's  affidavit  declaring  "that  at  the 
time  of  the  commencement  of  said  action  he 
was  and  yet  is  a  resident  of  the  county  of 
Fresno,"  r^pondent  positively  denied  the 
same,  and  "every  part  thereof."  She  proceed- 
ed further  to  state  facts  (which  we  deem  It 
unnecessary  to  detail)  that,  as  a  matter  of 
law,  justified  the  court  In  concluding,  in  tbe 
language  of  respondent,  that  "the  affidavit 
of  tbe  defendant  made  herein  Is  not  in  good 
faith,"  and  that  he  was  simply  sojourning 
temporarily  In  Fresno  county,  without  any 
intention  of  making  It  his  permanent  abode. 
In  her  oral  testimony  she  stated  that  both 
parties  considered  Santa  Cruz  as  their  borne; 
that  "we  have  no  other  home.  I  know  that 
tbe  defendant  has  no  fixed  place  of  abode, 
other  than  the  county  of  Santa  Crux.  I  know 
that  the  motion  to  have  this  case  tried  else- 
where Is  not  made  In  good  faith  on  tbe  part 
of  the  defendant.  He  only  wants  to  have 
It  transferred  to  cause  me  annoyance  and 
trouble,  and  to  prevent  tbe  court  fn>m  award- 
ing me  alimony."  While  some  of  her  decla- 
rations are  mere  Infwencea,  yet  mfflclatt 
facts  are  related.  In  onr  oi^lon,  to  bring 
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tbe  catft  wltbln  fli*  followlns  dedalons: 
Oredltor,  ete^  t.  Weldu  6B  CaL  460;  Hmsttngs 
T.  K611flr,  69  CaL  a06,  U  Pac.  218;  Daniels  v. 
COrarch.  96  CaL  IS,  80  Pac.  798;  Lndwlg  v. 
Harry,  136  CaL  877, 58  Paa  868. 
The  order  Is  affirmed. 

We  concni:  GHIPMAN,  P.  J.;  HABX,J. 


PSOPIiS  r.  SPSNOBB.    (Or-  82a) 

(Dlrtckt  Ooart  of  Appeal,  nnt  District,  CaU- 
foniia.    Aug.  6,  1911.) 

1.  iRDIOniENT  AHD  IlTTOSlIATIOH  (|  183*)— 

Variarcb. 

Where  the  Infumadon,  Id  a  prosecntfon 
for  drawing  a  bank  check  with  inteDt  to  de- 
firaud,  charged  accused  with  having  drawn  a 
check  on  the  National  Bank  of  Commerce,  do- 
ing boaincBS  Id  the  city  of  -Seattle,  and  tbe  evi- 
dence showed  that  the  check  was  drawn  on 
the  National  Bank  of  Commerce  of  Seattle, 
!bat  there  was  no  other  hank  b;  a  similar 
name,  the  Tariance  ts  immaterial, 

[Ed.  Note.— For  oUier  cases,  see  Indictment 
and  InformatifHi,  CenL  Dig.  f  678;  Dec  Dig. 
I188.»] 

2.  Cbiminai.  Law  Q  685*)— ICtidekob— CoN- 
rBBSioNa— Aduxbsisiuit— Pboov  or  CoB- 
pua  Deucti, 

While  an  acensed's  confessions  or  admis- 
sions are  inadmissible  ontil  there  has  been 
proof,  not  necessarily  conclusive,  of  the  corpus 
delicti,  which  induaes  all  of  the  elements  of 
ttie  crime,  in  a  prosecation  under  Pen.  Code, 
I  476a,  making  ft  a  crime  for  anj  person  to 
otter  a  bank  dieck  with  intent  to  defraud, 
knowing  that  he  has  not  sufTKueut  funds  or 
credit  to  meet  it,  where  It  appeared  that  de- 
fendant reported  he  bad  on  deposit  in  the  bank 
upon  whico  lie  drew  a  check  over  $20,000,  and 
when  the  cheese  was  presented  a  few  dnys  later 
it  appeared  that  he  had  less  than  $200.  those 
facts  warranted  an  Inference  that  he  did  not 
have  snfficient  credit  with  the  bank  to  meet 
th«  dieck,  and  ao  his  coiifeni<HUi  and  admia- 
bIohs  were  admissible. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Lew,  Cent  Dig.  |f  1225,  1226;  Dee.  Dig.  | 
536*] 

8.  Obiminal  Law   (|  1038*)— Appeal  and 
EiRBOk— PBXSBRTATioif  or  UBonnDS  or  Rb- 
▼nw  XH  OouBTS  Below— Necessitt. 
In  &  prosecation  onder  Pen.  Code,  8  476a, 
making  it  a  crime  for  any  person  to  utter  or 
draw  a  bank  check  with  intent  to  defraud, 
knowing  at  the  time  that  he  has  not  sufficient 
funds  or  credit  to  meet  it,  the  court  read  the 
whole  section  to  the  jury,  save  the  last  sen- 
tence, which  dsfinea  credit.     Held,  that  ac- 
enaed  having  requested  no  instruction  defining 
the  word  "credit,"  he  cannot  complain  on  ap- 
peal. 

[fi3d.  Note.— For  other  cases,  see  Criminal 
Law,  OenL  Dig.  |  2646 ;  Dec.  Dig.  S  1038.*J 

Appeal  from  Superior  Court,  City  and 
Gonnty  of  San  Frandaco;  Wm.  P.  Lawlor, 
Jndgfc 

It.  El.  Spencer  was  convicted  of  drawing 
and  nttering  a  bank  check  with  Intent  to  de- 
frand.  and  be  appeala  AflBnaaO. 

Jamea  M.  Hanley,  tor  appelant.  Attorn^ 
General  Webb,  for  tbe  People. 


KBBBIOAN,  J.  Hie  defendant  waa  con- 
victed ot  tbe  crime  of  drawing  and  uttering 
a  bank  check  with  tbe  Intent  thereby  to  de- 
fraud Watson,  Ptmd  &  Riddle,  a  corporation. 

The  prosecution  waa  ha^  nnder  section 
476a  of  tbe  Penal  Code,  which  section  reads 
aa  follows:  "Dvery  person  who  willfully, 
with  Intent  to  defraud,  makes  or  draws,  or 
utters,  or  delivers  to  another  person  any 
check  or  draft  on  a  bank,  •  *  •  knowing 
at  tbe  time  of  such  making,  drawing,  utter^ 
ing  or  deUvery  tfaftt  he  baa  not  sufficient 
funds  in  or  credit  with  sudi  bank,  •  •  • 
to  meet  swA  ctaedE  or  draft  In  fun  upon  Its 
presentatlfni.  Is  punishable  by  Imprisonment 
in  tbe  atata  prison.  *  •  •  The  word 
'credit*  aa  used  herein  shall  be  construed  to 
be  an  arrangement  or  understanding  with 
the  bank  *  «  •  for  the  payment  of  such 
check  or  draft** 

Briefly  the  facts  of  the  case  are  these: 
The  defendant  represented  to  Watson,  Poud 
&  Riddle  that  he  had  $20,000  on  deposit  In 
the  National  Bank  of  Commerce  of  Seattle, 
Wash.;  that  he  expected  to  have  there  In  a 
few  ibiya  (75,000  more;  that  be  was  also 
the  owner  of  r^t-produdng  properties  In 
Seattle^  and  was  related  to  some  of  tbe  offi- 
cials of  said  bank.  On  the  strength  of  these 
pretense,  Watstm,  Fond  A  Riddle,  on  April 
28, 1910.  as  a  matter  of  accommodation,  gave 
the  defendant  Its  check  for  $725.  and  took  in 
exchange  therefor  bis  ^ht  draft  on  said 
bank  for  a  like  amount  When  this  draft 
was  prerented— which  was  done  aa  soon  as 
practicable — payment  waa  refused  on  account 
of  lack  of  funds. 

Tbe  evidence  tends  to  sustain  the  theory 
of  tbe  prosecution  that  the  defendant  had  put 
in  operation  a  scheme  by  means  of  which  he 
sought  flrat,  to  work  his  way  Into  the  good 
graces  of  certain  San  Francisco  business  men 
by  a  number  of  ftdr  ezdiangea  at  his  drafts 
for  their  checks,  and  then  later.  If  be  succeed* 
ed  In  gaining  thdr  confidence,  to  defraud 
some  of  them  of  large  sums  of  money.  How- 
ever this  may  be.  from  a  number  of  trans- 
actions similar  to  this  one,  each  comparative- 
ly small  In  amount  the  district  attorney  se- 
lected this  (tbe  largest)  one  on  which  to  base 
the  prosecution.  In  due  time  tbe  case  came 
on  for  trial,  evidence  was  introduced  by  the 
people,  and  on  behalf  of  tbe  defendant  wit- 
nesses testified  as  to  his  good  reputation,  but 
he  did  not  himself  take  tbe  stand.  Upon  his 
conviction  a  motion  for  a  new  trial  was  mnde 
and  denied,  and  the  defendant  was  sentenced 
to  Imprisonment  In  the  state  prison  for  a 
term  of  three  y«trs,  whereupon  be  took  this 
appeal,  which  Is  from  the  Jnt^ment 

The  defendant  relies  for  a  reversal  of  the 
Judgment  on  three  points :  (1)  That  there  Is 
a  variance  between  the  allegations  of  the  In- 
formation and  the  proof;  (2)  that  the  con- 
fessions and  admlasions  were  admitted  before 
tbe  corpus  delicti  was  established;  and  0) 
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that  tbe  conrt  erred  In  glring  an  Inatmction 
to  the  jury  deflnli^  tbe  offense  charged. 

[1]  (1)  Afl  to  the  question  of  variance,  the 
Information  charges  that  the  draft  In  qnea- 
tlon  was  drawn  on  the  "National  Bank  of 
Commerce,  doing  bnalness  In  the  dty  of  Seat- 
tle, state  of  Washington,"  and  the  evidence 
shows  that  It  was  in  fact  drawn  on  the  Na- 
tional Bank  of  Commerce  of  Seattle.  De- 
fendant claims  that  such  a  variance  Is  fataL 
But  the  evidence  also  shows  that  there  is  no 
other  National  Bank  of  Commerce  in  Seattle, 
or  any  other  bank  there  of  similar  name,  and 
that  this  one  Is  called  by  and  does  business 
under  both  names.  We  therefore  hold  that 
def^dant's  i>osltion  on  this  point  cannot  be 
maintained.  Such  a  variance  would  not  be 
regarded  as  material  in  a  crlmlDal  prosecn- 
tion,  evm  In  the  name  of  the  defendant  (Peo- 
ple V.  Orelleus,  70  CaL  178,  21  Pac:  724),  nor 
In  that  of  the  injured  party  (People  v. 
Hughes,  29  Cal.  262).  In  the  last  case,  under 
an  Indictment  charging  arson  for  the  purpose 
of  defrauding  the  Hartford  Insurance  Com- 
pany, evidence  that  the  name  of  the  compaoy 
was  the  Hartford  Fire  Insurance  Company 
did  not  constitate  a  fatal  variance.  See,  also, 
People  V.  Leong  Quong,  60  Cal.  107;  People  v. 
Armstrong,  114  CaL  670,  D73,  46  Pac  611. 

[2]  (2)  As  to  tbe  second  point,  defendant 
contends  that,  independently  of  his  extra- 
judicial statements  and  confessions,  tbe  evi- 
dence fails  to  establish  the  corpus  d^cU,  In 
that  it  does  not  show  that  be  bad  not  soffldent 
credit  at  the  bank,  and  that  therefore  the 
court  committed  error  in  admitting  such  con- 
fessions and  statements.  The  rule  on  the 
subject  is  stated  In  People  v.  Slmonsen,  107 
Cal.  846,  40  Pac.  440,  as  follows :  "Tbe  corpns 
delicti  Involves  the  elements  of  crime;  and, 
In  order  to  prove  it,  all  of  the  elements  of  tbe 
crime  must  be  made  to  appear  before  defend- 
ant's confessions  or  admissions  are  admis- 
sible for  any  purpose;  and  they  caunot  be 
used  to  establish  any  necessary  element  for 
the  commission  of  tbe  crime."  But  here  the 
defendant  represented  that  he  had  on  deposit 
In  the  Seattle  bank  $20,000;  that  within  a 
few  days  be  expected  $75,000  more;  yet  wheu 
his  draft  was  presented  for  payment  a  few 
days  later  be  had  on  deposit  approximately 
only  $200.  These  facts,  together  with  tbe 
circumstance  that  the  check  was  dishonored, 
were  quite  sufficient  to  warrant  the  Jury  in 
drawing  the  inference  that  the  defendant  did 
not  have  sufficient  credit  with  tbe  bank  to 
meet  tbe  draft,  and  conseqaently  Justified 
tlie  court  In  admitting  proof  of  tbe  extra- 
judicial statements  of  tbe  defendant  without 
further  evidence  to  establish  the  corpus  de- 
licti. The  authorities  support  this  view.  In 
People  V.  Montgomery.  114  Pac.  702,  tbe  de- 
fendant was  charged  with  an  assault  with  a 
deadly  weapon,  with  Intent  to  kill;  and  in 
order  to  permit  the  verdict  to  stand  It  was 
necessary  that  the  proof  in  the  case  should 
show  that  the  gun  with  which  the  assault 
was  made  was  loaded.  There  was  no  direct 


proof  that  the  gnu  was  loaded,  but  the  de- 
fendant, after  quarreling  with  the  prosecut- 
ing witness,  left  the  premises,  and  soon 
thereafter  returned  with  the  gun,  which  he 
pointed  at  him,  threatening  to  kill  him. 
These  circumstances,  with  the  faet  that  he 
persisted  in  remaining  about  the  premises, 
and  threatened  others,  were  held  sufficient  to 
Justify  the  Jury  In  drawing  tbe  inference  tliat 
the  gun  was  loaded.  In  the  cases  of  People 
V.  Epplnger,  105  Cal.  86,  38  Pac.  638,  and 
People  V.  TerrUI,  133  Cal.  120,  65  Pac.  303, 
It  was  held  that  the  absence  of  a  certain 
name  from  the  city  directory  was  sufficient. 
In  the  case  of  forgery,  to  show  that  it  was 
tbe  name  of  a  fictitious  person.  In  Common- 
wealth V.  Locke,  114  Mass.  284.  the  court 
said:  "The  burden  of  proving  affirmatively 
that  the  sale  or  Intended  sale  was  in  violation 
of  law,  by  negativing  the  authority  or  license 
of  the  person  by  whom  it  was  made  or  In- 
tended, was  placed  upon  the  government; 
but  the  court  rightly  ruled  that  It  need  not  be 
proved  by  direct  evidence^  bat  might  be  In- 
ferred from  circumstances." 

On  this  question  of  the  degree  of  proof 
necessary  to  establish  the  corpus  delicti  be- 
fore permitting  proof  of  tbe  defendant's  ex- 
trajudicial statements  or  confessions,  we 
think  tbe  case  of  People  v.  Jones,  123  CaL 
66,  56  Paa  698,  is  particularly  In  point 
There  the  evidence  showed  that  four  detach- 
ed buildings  were  burned;  and  the  court  held 
that  this  fact  tended  to  show  that  the  build- 
ings were  separately  fired,  and  therefore  suffl- 
cioitly  established  the  incendiary  character 
of  the  fire  to  admit  evidence  of  the  confes* 
slon.  The  court  described  this  evidence  as 
weak  and  unsatisfactory,  and  in  the  course 
of  the  opinion  said:  "A  distinction  must  be 
taken  between  tbe  evidence  which  upon  tbe 
whole  case  would  Justify  a  conviction,  and 
that  degree  of  proof  of  criminal  agency  in 
tbe  burnli^  of  the  buildings  for  the  purpose 
of  letting  in  evidence  of  the  confessions  or 
admissions  of  the  defendant.  To  Justify  a 
conviction,  the  Jury  must  be  satisfied  beyond 
a  reasonable  doubt  of  tbe  existence  of  every 
fact  necessary  to  constitute  the  offense,  and 
to  Identify  the  defendant  as  the  perpetrator ; 
bat  It  is  not  necessary  that  the  evldrace  of 
tbe  criminal  act  should  be  of  that  conclusive 
character  In  order  to  Justify  the  admission  of 
tbe  defendant's  confessions." 

[3]  (3)  Finally,  tbe  defendant  insists  that 
the  court  erred  In  not  reading  the  whole  of 
section  476a  of  tbe  Penal  Code.  The  court 
rend  all  of  that  section,  except  the  last  part, 
which  defines  the  word  "credit"  In  view 
of  the  fact  that  throughout  the  trial.  In  vari- 
ous ways,  the  defendant  contended  that  there 
was  no  evidence  sufficient  to  establish  the 
lack  of  credit  with  the  bank,  it  would  seem 
that  the  court  should  have  read,  not  a  part 
of  the  section,  bat  the  whole  of  It  People  r. 
Tapla,  131  Cal.  647.  63  Pac  iooi.  But  the 
Jury  must  bare  understood  the  meaning  of  a 
word  of  lach '  common  UM.   Uoreover,  the 
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record  discloses  that  tbe  district  attorney 
read  the  section  to  the  ixuy,  and  In  sach  a 
way  as  to  call  their  special  attention  to  the 
last  clause  thereof.  In  any  event,  the  de- 
fendant reqaested  no  InBtroction  defining  tiie 
word  "oredlt^*;  faoice  he  cannot  be  heard  to 
complatn. 
The  Judgment  Is  affirmed. 

We  concur:   LENNON.  P.  J.;  HALL,  J. 


THOMAS  T.  WBNTWORTH  HOTHL  CO. 
et  aL    (ClT.  985.) 

(DiBtrict  Court  of  Appeal,  Second  District,  Cali- 
fornia.   June  IS,  1811.  Rehearing 
Denied  Joly  13.  1911.) 

1.  OoBFOBATxom  (S  84*)  —  Subbohftioh  to 
Stock— RXLBA.8K—O0NBKNT. 

A  stockholder  may  not  be  released  from  lia- 
bility on  hia  contract  of  rabacrlptloir  without  the 
consent  of  hla  fellow  stockbwden,  as  well  aa 
that  of  the  creditors  of  the  corporation. 

[Ed.  Note^For  other  caaea,  aee  Gorporatloos, 
Cent  Dig.  U  296-827 ;  Dec  Dig.  {  84>] 

2.  COBPOBATIONS  ^  8i*>— InSOLVEROT— PBEF- 
EBBNCBS  TO  CBKDITOBB— TSUBT  FUITD  DOO- 
TKINK. 

The  snbecrfbed  capital  stock  of  a  corpora- 
tion, both  paid  and  impel<L  is  a  trust  fimd  which 
the  8to<^holder8  and  credttora  have  tbe  ri^t  to 
insist  fltielt  not  be  reduced,  dimlnlilMd  or  impair- 
ed, except  with  their  consent. 

[Ed.  Note^For  other  cases,  see  Oorporatlons, 
Cent.  Dig.  H  296-827 ;  DecTDlg.  t  84.^ 

8.  OORPOBATIONfl    (S  84*)— -SUBflCBIPnON  TO 

Stock— Rblxase. 

The  rizhts  of  a  creditor  of  a  corporation  do 
not  permit  nlm  to  interfere  and  prevent  a  stock- 
holder from  altering  bis  relation  toward  the  cor- 
poration, with  reapect  to  his  membership  there- 
in as  a  bolder  of  its  shares ;  and  a  solvent  stock- 
holder may  make  a  valid  agreement  with  the 
corporation,  securing  firat  the  eooaent  of  all  the 
other  stockholders  thereto,  by  which  he  may  sur- 
render his  stock  and  be  released  on  a  Huwcrip- 
tlon  contract. 

[Ed.  Note. — For  other  cases,  aee  Corporations, 
Cent  Dig.  H  296-^7;  Dec  Dig.  {  84.*J 

4.  COBPOBATIONS    (i    229*)  —  RSTIBEUENT  OW 

SuBBcaiBEB— Rights  or  CBKorroBfi. 

Although  as  agreement  between  a  solvent 
•toekholder  and  the  corporation,  with  the  con- 
sent of  all  the  other  stockholders^  by  which  the 
stockbirfder  is  to  surrender  his  stock  and  be  re- 
leased on  a  BubBcription  contract,  be  binding 
upon  tbe  corporation,  it  may  not  prevent  exist- 
ing creditors  from  having  recourse  against  the 
reuring  stockholder,  to  c<nnpel  contribution  from 
him,  in  satisfaction  of  their  claims,  in  an 
amount  proportionate  to  the  unpaid  balance  of 
his  sobscription. 

lEHf  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  876 ;  Dec.  Dig.  S  229.*] 

5.  GOBPOBATIOnS  (i  84*)^FOW£B8  Or  Diuo- 
TOBS— SlTBBENDEB  OT  SBABES. 

The  power  of  consenting  stockholders  to  ac- 
e^  a  surrender  <ii  the  shares  of  a  aubscriber 
may  not  generally  be  exerriaed  by  a  board  of 
directors,  in  the  absence  of  aathority  given  them 
by  the  charter  or  by-laws  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  296-327 ;  Dec  Dig.  |  84.*] 
e.  OOKPOBATIOHS  (i  84*)— POWEBB  OF  DlBEC- 

TOBs— OoupBousK  AHD  BxT.iaaa. 

WhUe  general  authority  is  not  reposed  In  a 
board  of  directors  to  accept  a  retranafer  of  stock 


from  a  subscriber,  and  ao  terminate  his  relation 
as  a  Bhareholder,  they  may  make  compromises 
with  the  subscribers  whose  liability  is  questlui- 
ed,  who  are  insolvent,  or  who  are  of  doubtful 
financial  respcmsibillty ;  and  under  this  excep- 
tion the  action  of  directors  in  making  ao  agree- 
ment with  sut>scriber8,  who  through  losses  were 
unable  to  take  and  pay  for  all  the  shares  sub- 
scribed for  by  them,  releasing  them  from  lia- 
bility as  to  <me-half  of  the  amount  subscribed 
for  In  consideration  of  certain  cash  payments, 
was  within  the  authority  of  the  directors. 

[Ed.  Kote.— For  other  cases,  see  Oorporatioos, 
Gftnt  Dig.  H  296-327;  Dec.  Diff.  |  84.*] 

7.  COEPOBATIONS  (]|  84*)h-EaM)PP«L  TO  Dbnt 
AUTHOBITT— RSUCAaB  OT  SUBSCBIBKBS. 

Directors  of  a  corporation,  by  vote  reciting 
the  inobilitv  of  sobscribers  to  stock  to  take  and 
pay  for  all  the  shares  snbseriboil  for,  agreed 
with  audi  subscribers  that  in  consideration  of 
payment  ot  certain  sums  In  cash  they  would  te 
released  as  to  one-half  of  the  amount  subscribed 
for.  The  pavments  were  made,  the  contract 
fully  executed,  the  released  subscribers  there- 
after treated  as  stockholders,  tbe  anrrendered 
stock  resold  to  other  subscribers,  and  the  whole 
transaction  was  in  good  faith,  and  was  not  re- 
pudiated by  any  stockholder.  Held,  to  warrant 
the  conclusion  that  all  stockholders  acquiesced 
in  such  action,  and  were  estopped  from  objecting 
to  the  authority  of  the  directors,  even  If  the 
release  was  beyond  their  power, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  296-327;  Dec  Dig.  |  84.*] 

8.  COBPCHUTIONS  (I  84*)  ~  SUBSCVIPnON  TO 

Stock  ~  CoLLATOBAi.  Aobbement — "Nota- 
tion." 

The  agreement  was  In  effect  a  "novation," 
which,  nnam  OIt.  Code,  1 1631,  Is  made  hy  tiie 
substltutlmi  of  a  new  obligation,  between  the 
same  parties,  with  intent  to  extinguish  the  old 
obligation  ;  and  the  fact  that  payment  of  a  part 
of  tne  money  required  to  be  paid  by  the  released 
subscribers  was  deferred  did  not  have  the  ef- 
fect of  continuing  them  in  their  relaticm  as 
atockh(4der8,  for  ue  full  amount  of  their  sub- 
scription, until  tbe  final  payment  bad  been 
made. 

[Bd.  Note.— For  otbsr  cases,  see  OwporationSf 
Dec  Dig.  i  84.* 

For  other  definitlona,  see  Words  and  Phrases, 
vol.  5,  pp.  4848^4851;  voL  8,  p.  77SS.] 

9.  oobpobationb    (|   229*)  —  llabilitt  ov 
Stockboldxbb— Cobporate  Debts— Sstect 

or  RSLEASB  BT  COBPCBATION. 

A  corporation,  on  October  5,  1906,  executed 
ite  note  for  $22,500,  and,  on  November  36th,  an- 
other note  for  $2S,000.  Ou  August  23d.  before 
any  payment  had  tieen  made  on  tbe  subscription 
agreements  of  certain  subscribers,  the  corpora- 
tion had  adopted  a  reeolutloQ  reciting  the  inabil- 
ity of  certain  subscribers  to  take  and  pay  for 
all  the  stock  they  had  auhecribed  for,  and  pro- 
posed to  compromise  with  them  as  to  one-halt 
tbe  amount  of  their  tnbscriptira,  in  considera- 
tion of  certain  cash  payments,  which  were  made 
by  the  subscribers  according  to  agreement,  and, 
on  October  10th«  after  the  execution  of  the 
corporation's  first  note^  other  subacribera  were 
released  by  a  similar  compromise  agreement ; 
both  agreements  being  made  in  good  faith. 
Held,  in  an  action  by  the  holder  of  notes  to  en- 
force payment  by  the  corporation  and  by  the  sub- 
scribers concerned  in  the  compromise  agree- 
ments, that  ou  October  6th,  when  the  first  note 
was  executed,  the  sobscribers  who  were  parties 
to  the  ^reement  of  Augast  23d,  owned  and  were 
liable  on  only  one-half  of  the  shares  or^nally 
subscribed  for,  and  that  the  subscribers  who 
were  parties  to  the  agreement  of  October  10th, 
owned  and  were  liabw  for  tbe  Indebtedness  of 
^2,600  on  the  full  number  of  shares  r^>resented 
hy  their  subscription  in  agreements,  uid  as  to 
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the  iodebtednen  latcfr  Ineomd  tlu7  were  liable 
on  ohIt  one-half  tbe  Dumber  ot  idiaras  originally 

subscnbed  for. 

[Ed.  Note.— BN>r  oflier  caies,  ctee  Corporationa. 
Cent.  Dig.  t  876;  Dec  Did  229.*] 

10.  OoBFOBATionB  (|  414*)— Bouowmo  Hoir- 
rr  oir  Nonfr— Pbotzbion  nw  ATTosircr's 

Fees. 

Under  a  resolatioD  of  a  corporation's  board 
of  directors  that  ite  managing  officers  make  ar- 
rangementa  for  borrowing  money,  and  that  the 
preMdent  and  secretary  be  anthorized  to  execute 
promissory  notes  therefor,  bat  which  did  not 
give  express  authority  to  such  officers  to  bind 
the  corporation  by  contract  to  pay  attorney's 
fees  in  the  event  sait  was  brought  on  the  notes 
so  executed,  the  notes  might  contain  all  usual 
and  customary  terms  and  conditions,  but  attor- 
□ey's  fees  thereon  could  not  be  allowed. 

[Ed.  Note.— ror  other  cases,  see  Corporationa, 
Gent.  Dig.  ||  1640-1646;  Dea  Dig.  1  414.*] 

11.  BVIDEHCE    (I    22*)  —  JUDIOUIi    NOTICK  — 

Notes  or  CjObpobation. 

The  court  cannot  take  notice  of  the  fitct,  if 
it  be  a  fact,  that  it  is  customary  for  notea,  ex- 
ecuted by  a  corporation  to  secure  bomnred  mon- 
ey to  contain  a  contract  for  the  payment  of  at- 
tomey's  fees,  in  tb«  event  of  nit 

[Ed.  Note.— For  other  ctaeiu  m*  XMdmeo, 
Dec  Dig,  i  22.*] 

12.  COBPORATIONS  C|  639*)— Stooeholdbbb— 

LlABILITT  FOB  COBPOBATE  DEBTS. 

Under  Const,  art  12,  |  15,  providing  that 
foreign  coniorationa  shall  not  be  allowed  to 
transact  business  in  the  state  on  more  favorable 
conditions  than  are  prescribed  for  domestic  cor- 
porations^ and  C3t.  Code,  1  S22,  declaring  that 
the  liability  of  each  atQckholder  of  a  foreign  cor- 

E oration  is  the  same  aa  the  liability  of  a  stock- 
older  of  a  d(HneBtic  corporation,  the  stock- 
holdera  of  a  corporation  organlied  nnder  the 
lawa  of  Arizona  to  do  bnslnesi  in  this  state  are 
liable  for  corporate  debts  Incurred  in  doing  bual- 
nesB  here. 

_[E9d.  Note^BNw  other  cue%  see  Oorpomtiona, 
Cent  Dig.  H  2580,  2S81;  Dee.  Dig.  1  «Sa.*F 

Appeal  from  Saperlor  Court,  Los  Angeles 
County;  Cnrtla  D.  Wilbur,  Judge. 

Action  by  Frank  N.  Thomas  against  the 
Wentworth  Hotel  Company,  Mortimer  Flelali- 
hacker,  and  othera.  Judgment  for  plaintiff, 
and  defendants  Flelshhecker  and  others  ap- 
peal. Reversed. 

See,  also,  IBS  Gal.  275.  110  Pac.  942;  U7 
Fac.  1040. 

I.  H.  Ooldoi,  Rothchnd,  Gtoldm  &  Sotb- 
ctand.  and  J.  H.  &  H.  L.  BothchUd,  for  ap- 
pellants. Porter  &  Sntton,  fi»  xespondeat. 

JAMBS,  J.  Action  broogbt  to  enforce  pay- 
ment of  two  pnunlBBory  notes  executed  by 
the  Wentwortb  Hotel  Gompany,  a  corpora- 
tion; one  being  for  the  sum  of  |22,500,  made 
In  favor  of  ttae  First  National  ^mk  of  Pasa- 
dena, and  the  second  for  the  sum  ot  925,000, 
made  In  favor  of  tbe  Union  Savings  Bank  of 
the  same  dty.  Appellants  were  Joined  as 
parties  defmdant  because  of  ftn  ftict  that 
they  were  owners  of  stock  In  the  hotel  com- 
pany at  the  time  the  indebtedness  aued  on 
was  incurred,  and  recovery  was  sought 
against  them  on  their  shareholders'  liability 
arising  under  the  provisions  of  section  322 


of  Oie  Givtl  Oodsu  Jadgment  went  against 
an»dlants  fOr  the  amount  prayed  far,  except 
that  a  deduction  of  ISO  shares  of  stock  was 
apportioned  as  a  credit  among  aj>pellana 
FlelsbhadEer  and  Badiman,  xedoidiv  the 
number  of  shares  fotmd  br  tlia  oonrt  to  be 
held  by  them  at  the  time  the  Indebtedness 
was  Incurred  to  the  following  totals,  napeo- 
tively:  Mortimer  and  Hubert  FlelshhaAer, 
187^  shares  each;  S.  Bachman,  276  abaies. 
The  occasion  for  Uie  msldng  of  this  reduetim 
is  hereinafter  referred  to  In  connectikHi  witb 
the  moitlon  of  stock  issued  to  Lewis  O. 
Warner  and  G.  Dana  Warner.  The  appeal 
is  from  the  Judgmoit  and  ficom  an  order  de- 
nying a  motion  for  a  new  trial. 

Tbe  Wmtworth  Hotel  Company  was  or- 
ganized under  the  laws  of  the  territory  of 
Arlzima,  for  the  purpose  in  part,  of  trans- 
acting business  in  the  state  of  Galifomia. 
The  par  value  of  the  stock  was  the  som  oC 
9 lOa  At  the  time  of  Om  otganlntlon  of  the 
company,  the  appdlants  wne  snbscribvs  for 
shares  of  sto^  in  the  following  amounts,  to 
wit:  Mortimer  FlelshhaAer  and  Herbert 
Fltfshhaclur,  175  shares  eadi;  David  Nen- 
atadter  and  Jacob  H.  Nenstadtar,  IBO  diaree 
each;  S.  Bachman,  SCO  shares.  No  certifl- 
catea  r^nnsenting  ttie  stock  were  Issoed  to 
any  of  tlie  subscribers  nntU  November  8. 
1806.  The  subscr^tiicm  cmtiaet  was  signed 
by  appellants  prior  to  the  date  upon  wbidb 
the  indebtedness  r«preeaited  the  two 
promissory  notes  was  incurred,  and  provided 
that  payment  for  the  stock  subscribed  for 
lOioald  be  made  in  four  equal  Installmoits, 
not  less  than  60  days  apart,  upon  16  days' 
notice  from  the  treasurer  of  the  company. 
The  promissory  notes  represented  mmer  bor- 
rowed from  the  mpectlve  banks  for  uses  of 
the  corporation.  The  date  of  the  note  to  the 
First  National  Bank  was  October  5,  1S06; 
that  to  the  Uni(m  Savings  Bank  was  Noran- 
ber  16,  1906.  On  August  28,  1006;  and  be- 
fore any  payment  had  been  made  by  appel- 
lants on  account  of  th^  subscr^tion  agree* 
ments,  tlie  board  of  directors  of  the  hotd 
company  adopted  a  resolution,  whereby  they 
proposed  to  release  appellants  Mortimer  and 
Herbert  Fleishhacker  and  S.  Bachman  from 
their  obligation  as  to  one-half  of  the  number 
of  shares  subscribed  for  by  each.  TbJs  reso- 
lution recited  In  substance  that,  as  the  said 
appellants  bad  suffered  great  loss  and  dam- 
age br  the  earthquake  and  fire  in  San  Fran- 
cisco, to  such  an  extent  that  they  were  un- 
able to  take  all  of  the  stock  subscribed  for 
and  pay  for  the  same,  but  as  they  were  will- 
ing to  take  one-half  of  the  nnmber  of  shares 
so  subscribed  for  and  to  make  certain  cash 
payments,  and  that  It  appeared  to  be  for  the 
best  Interests  of  tbe  company  to  entw  into 
such  agreement,  that  the  said  app^ntswere 
therefore  released  from  their  subscriptions  to 
!  the  ezt«nt  stated.  Under  the  terms  of  this 
'  resolution,  $5,000  In  cash  was  to  be  paid  by 
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eodi  of  the  FlelshhadEen,  and  93,7SO  waa  to 
be  paid  by  each  on  November  1, 1906.  Bach- 
man  waa  to  pay  the  sum  of  (10,000  In  cash 
and  $7.tK)0  on  NoTonber  1, 190S.  On  October 
1%  1900,  by  a  resolution  similar  In  terms, 
the  two  Nenstadten  were  to  be  rtieaaed 
from  liability  as  to  one-half  of  tba  amount 
Bubserlbed  by  them  upon  the  payment  In 
caeth  of  the  sum  of  $7,600  each;  these 
amounts  being  in  full  payment  for  one-half 
of  the  8to<&  mentioned  In  the  agreement  of 
BubBcrlptlon  executed  by  these  two  appel* 
lants.  The  amounts  of  mon^  mentioned  In 
tbeee  resolutions  -wete  paid  by  appellants  In 
accordance  with  the  terms  thereof.  If  the 
adoption  of  these  resolutions  operated  to  re- 
lease appellants  at  the  time  the  actlim  re- 
ferred to  was  taken  by  the  board  of  dlrectm 
of  the  hotel  company,  then  at  the  time  the 
notes  were  execnted  the  two  neiahhackers 
and  S.  Bachman  were  the  owners  of  only 
one-half  of  the  number  of  Ah&res  of  stock 
originally  subscribed  for  by  than,  and  the 
Neustadters  had  been  rtieased  from  liability 
as  to  a  like  proportion  of  their  subscription 
for  stock  after  the  first  note  was  executed, 
but  before  the  note  for  the  sum  of  ¥2S,000 
was  made  in  faror  of  the  Union  Savings 
Bank,  on  November  16, 1906.  The  trial  court 
determined  that  the  releases  attempted  to  be 
made  were  all  InTalld,  and  that  all  of  the  ap- 
pellante  were  liable  for  their  proportion  of 
the  Indebtedness  represented  by  tbe  two 
promissory  notes  up  to  the  fuU  number  of 
shares  of  the  stock  contracted  to  be  taken  by 
them  under  their  Bubscription  contracts.  The 
question  as  to  the  validity  of  these  releases 
is  the  principal  one  argued.  The  position 
taken  by  respondent  is  that  a  subscriber  to 
stock  of  a  corporation  cannot  be  released 
from  the  obligation  of  his  contract,  except  Iiy 
payment  according  to  ite  terms,  or  with  tbe 
consent  of  all  the  remaining  stockholders  and 
the  creditors  of  the  corporation.  With  this 
contention  the  trial  court  agreed ;  hence  Its 
Judgment. 

[1, 2]  Stating  the  rule  In  Its  general  sense. 
It  Is  correct  to  say  that  a  stockbolder  may 
not  be  released  from  liability  on  his  contract 
of  subscription  without  the  consent  of  his 
fellow  stockbolders,  as  well  as  that  of  the 
creditors  of  the  corporation.  The  reason  for 
the  rule  Is  found  in  the  doctrine,  now  thor- 
oughly established  by  tbe  decisions  of  the 
Ame^can  courts  at  least,  which  views  the 
sabscribed  capltel  stock  of  a  corporation, 
both  paid  and  unpaid,  as  a  trust  fund,  which 
the  stockholders  and  creditors  have  the  right 
to  insist  shall  not  be  reduced,  diminished,  or 
Impaired,  except  with  their  consent.  Thomp- 
son on  Corporations,  vol.  1,  par.  765;  Morgan 
T.  Struthers,  131  U.  S.  246,  9  Sup.  Ct  726, 
38  li.  Ed.  132.  In  considering  the  appUcation 
of  the  rule  Just  stated,  however,  it  must  be 
kept  In  mind  that  the  creditor  of  a  cori>ora- 
tion  is  not  a  direct  party  to  the  contractual 
relation  entered  Into  between  the  corporation 
and  ft  subscriber  to  ite  capltel  atodc  Undv 


the  trust  fund  theory,  the  creditor  Is  pre- 
sumed to  have  given  credit  upon  the  faith 
that  the  working  capital  of  the  corporation, 
whether  actually  paid  in  or  promised  to  be 
paid,  will  be  kept  available  to  satisfy  his 
debt.  Tbe  corporation,  then,  cannot,  with* 
out  committing  a  tnnd  against  such  credi- 
tor, wipe  out  the  fund,  either  by  retumteg 
the  money  paid  by  subsciibers  or  releasing 
the  oblis^m  on  their  unpaid  subscrlptioa 
contncts. 

[S,  4]  The  righte  of  the  creditor,  neverthe- 
less, do  not  extend  so  far  as  to  permit  him 
to  iaterfen  and  prevent  a  stockholder  from 
altering  his  relation  toward  the  corporation 
with  respect  to  his  membership  therein  as  a 
holder  of  ite  shares.  It  most  be  admitted 
that  a  solvoit  stockholder  may  make  a  valid 
agreement  witii  the  corporation,  securing 
first  the  Cfuisent  of  all  the  other  stockholdera 
thereto,  by  which  he  may  surrender  his  stock 
and  be  released  on  his  subscription  contract 
Such  an  agreement  will  be  valid  and  binding 
upon  the  corporation,  althot^b  it  may  not 
prevoit  existing  creditors  from  having  re- 
course against  the  retiring  stockholder,  to 
compel  contribution  from  him,  in  satisfaction 
of  their  claims,  in  an  amount  proportionate 
to  the  unpaid  balance  of  his  subscription.  In 
what  has  Just  been  said,  we  have  referred  to 
releases  made  by  consent,  and  where  no  con- 
sideration of  doubtful  claims  or  compromises 
with  insolvent  or  Irresponsible  sukscrlbers 
enters  into  the  transaction.  This  for  the 
purpose  of  pointUig  out  that  a  creditor  may 
not  complain  of  the  act  of  a  corporation  In 
waiving  its  right  to  enforce  payment  from  a 
subscriber  and  acceptbig  the  rellnqulsbment 
of  bis  shares  of  stock.  As  the  creditor  may 
only  be  damaged  by  a  cancellation  of  the  sub- 
scription liabUity,  and  if  this  IlabiUty  re- 
mains with  the  subscriber  after  bi9  with- 
drawal from  the  corporation,  for  the  benefit 
of  the  complaining  and  nonconsenting  cred- 
itors, that  is  all  that  such  credltora  have  any 
right  to  demand  or  Insist  upon. 

[6, 1]  It  may  also  be  said  that  the  rule  of 
tbe  decisions  is  that  this  power  in  tbe  stock- 
boldere  to  accept  a  surrender  of  tbe  shares 
of  a  subscriber  may  not  be  exercised  by  a 
board  of  directors  in  the  absence  of  express 
authority  given  them  by  the  charter  or  by- 
laws of  the  corporation.  Clark  &  Marshall 
on  Private  Corporations,  vol.  3,  8  692,  subd.  1; 
Thompson  on  Corporations,  vol.  1,  par.  763-, 
Morawetz  on  Private  Corporations,  vol.  1,  | 
112.  Yet,  while  general  authority  is  not  re- 
[Kised  in  a  board  of  directors  to  accept  a  re- 
transfer  of  stock  from  a  subscriber,  and  so 
terminate  the  relation  of  the  latter  as  a 
shareholder,  an  exceptiou  is  recognized  by 
the  authorities  and  text-writers  to  the  extent 
of  admitting  that  the  directors  may  make 
compromises  with  the  subscribers  whose  lia- 
bility is  questioned,  who  are  insolvent,  or 
who  are  of  doubtfnl  financial  responsibility. 
Such  compromises  usually  teke  the  form  of 
that  which  was  entered  into  between  tbe  de- 
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r«dants  ben  and  the  Wentworth  Hotel  Com- 
pany, by  Its  board  of  directors;  that  la,  In 
conrtderatlon  of  tbe  sobacrlber  paying  for  a 
portion  of  tiie  shares  agreed  to  be  takoi,  he 
is  released,  so  far  as  the  corporation  la  con- 
cerned, aa  to  liability  for  the  remainder.  We 
quote:  'The  directors  of  a  corporation  ordi- 
narily hare  no  authority  to  release  stock- 
luddeis  from  liability  on  their  subscrlptlona 
otherwise  than  lor  pursuance  of  a  bona  fide 
compromise,  or  for  a  suffldoit  consideration. 
But  they  may  compromise  with  subscribers, 
aa  with  other  debtors,  and  may  releaae  a 
subscriber  where  there  is  a  sufficient  constd- 
eratlfflk,  so  that  there  la  no  fraud  or  wrong 
as  against  credlton  or  other  stockholders." 
Clark  &  Marshall  on  Private  Corporations, 
TOL  3,  i  692,  subd.  1.  Again:  "The  corpora- 
tion. In  case  of  a  snbscrlber'a  InabUlty  to  pay 
for  his  shares,  or  In  case  of  bona  fide  disputes 
as  to  his  liability,  may  bona  flde  compromise 
tbe  dispute  upon  surroider  of  his  shares, 
and  release  him  from  liability  thereon. 
While  the  dlrectora  may  compromise  doubtful 
claims,  they  have  no  authority  to  release 
stodEholders  from  liability  upon  their  binding 
and  undisputed  contracts  (tf  snbscrlptlonaL 
*  *  *  Section  242.  The  dhrecton  or  cor* 
porate  officers  may  compromise  doubtful 
claims  against  subscribera  to  capital  stock." 
Pnrdy's  Beach  on  Private  Corporations,  toL 
1.  See,  also,  sectlrai  841,  vol.  2,  Morawetz  on 
Private  Corporations.  In  Cook  on  Stodc  and 
Stockholders,  at  section  171,  the  author  says: 
"A  compromise  differs  from  a  cancellation, 
in  that  tbe  subscriber  pays  to  the  corporation 
a  part  of  the  subscription  price,  in  order  to 
be  released  from  the  balance.  Tbe  stock  Is 
delivered  back  to  the  corporation.  The  cor- 
porate authorities — generally  the  directors — 
have  power  to  compromise  any  corporate 
debt;  and  if  in  the  collection  of  subscriptions 
there  is  reasonable  doubt  as  to  tbe  liability 
of  the  subscriber,  or  if  the  subscriber  la  in- 
solvent, the  corporation  may  compromise  the 
liability  and  release  a  part  for  the  purpose 
of  securing  the  residue.  All  that  is  required 
is  good  faith."  We  cite,  also,  Republic  Life 
Ins.  Co.  V.  Swigert.  135  111.  150,  25  N.  E.  684, 
12  L.  R.  A.  328;  Morgan  v.  Lewis,  46  Ohio, 
1,  17  N.  B.  658;  Whltaker  v.  Orummond.  68 
Mich.  249,  36  N.  W.  62;  Ersklne  v.  Peck,  13 
Mo.  App.  2S0.  We  think  tbe  action  taken 
by  tbe  board  of  directors  of  the  Wentworth 
Hotel  Company,  In  making  the  releases  in  fa- 
vor of  tbe  appellants,  under  the  statements 
of  the  text-writers  quoted  from  and  decisions 
Just  cited,  was  within  the  authority  of  such 
board  as  the  managing  agents  of  the  corpora- 
tion. 

[7]  But  let  us  assume  that  tbe  action  was 
not  within  tbe  power  conferred  upon  the  di- 
rectors. It  would  have  undoubtedly  been 
valid,  if  accompanied  by  the  unanimous  con- 
sent of  the  remaining  stockholders.  No 
stockholder,  so  far  as  the  record  in  the  case 
shows,  has  ever  repudiated  the  action  of  the 
directors,  and  no  creditor  whose  d^t  existed 


at  the  time  the  reBolutfons.  w«re  adopted  can 
be. affected  by  the  action  taken.  Purtbw- 
mote,  the  stock  upon  which  the  defendants 
secnrad  tba  releasea  was  tr^ted  ew  afters 
wards  as  the  Bto<^  of  the  company,  and  a 
large  number  of  shares  therectf  were  resold 
to  new  snbacribers.  This  action  was  brou^t 
mora  tluin  six  m<»ithB  after  the  compromise 
agreement  was  entered  Into.  At  a  meeting 
of  the  stockholders,  held  in  December,  1906, 
the  records  of  the  corporation  show  that  ap* 
pellants  wen  recognized  by  the  corporation 
as  holding  only  one-half  of  the  number  of 
shares  of  stock  originally  subscribed  for  by 
them.  The  compromise  agreement  between 
tbe  corporation  and  defendants  was  fnlly  ex- 
ecuted. The  corporation  dealt  with  the  sox^ 
rendered  stoift  as  its  own,  and  resold,  on 
November  8. 1908,  60  shares  Oiereof  to  Lewis 
C.  Warner,  and  100  shares  thereof  to  GL  Dana 
Warner;  these  shares  so  sold  being  the  num- 
b«v  whldi  the  trial  court  apportioned  to  tbe 
holdtngs  of  Hie  two  X^elshhactera  and  Bacb- 
man  as  a  credit.  All  of  these  fiiCts  woald 
seem  to  make  the  case  a  proper  one  for  the 
application  of  the  rule  of  estoppel,  whldi 
would  prevent  any  stockholder  ^m  now  ob- 
jecting to  the  authority  cf  the  dlrectora  to 
make  the  releases  complahied  of,  ai^  to  war- 
rant the  conclusion  that  all  stoclAolden  ac- 
qulesced  thweln.  It  is  not  claimed  that  the 
dlrectora  acted  In  bad  faith,  nor  that  the 
action  taken  was  not,  as  the  rescdution  re- 
cited, for  tbe  best  Interests  of  the  company, 
and  because  of  the  fact  that  appellants  were 
unable  to  take  and  pay  for  more  than  one- 
half  of  the  stock  af^eed  to  be  taken  under 
the  terms  of  tbeilr  subscription  contract  Onr 
Supreme  Court  has  said,  In  the  case  of  Tulare 
Savings  Bank  v.  Talbot,  131  CaL  4S.  63  Faa 
172:  "While  it  Is  true  that  a  contract  of  sub- 
scription may  be  modified  or  annulled  only 
by  the  unanimous  consult  of  tbe  stockhold- 
ers, or  by  the  board  of  dIre<^on  duty  author^ 
Ized  thereto  (FaclAc  Fruit  Co.  v.  Coon,  lOT 
Cal.  452  [40  Pac.  542]),  such  rdease  may  be 
proved,  not  only  by  the  records,  but  as  well 
by  the  acquiescence  of  the  stodkholdera  of  the 
corporation."  The  act  of  the  dlrectora  was 
not  ultra  vires,  because  the  result  eflteted 
might  at  first  consideration  appear  to  be  that 
some  of  tbe  capital  sto(^  had  thereto  beea 
withdrawn.  Treating  of  a  similar  situation, 
the  Supreme  Court  of  Ohio,  in  the  case  of 
Morgan  v.  Lewis,  supra,  used  this  language: 
"The  finding  of  the  referee  thai  this  transac- 
tion worked  a  reduction  of  the  capital  stoA 
of  the  company  is  not  tenable.  Then  was 
nothing  In  tbe  way  of  the  company  reissuing 
this  stock,  or  its  equivalent,  to  othera,  who 
may  have  desired  It  There  was  nothing  In 
the  fact  that  these  certificates  were  marked 
'canceled'  on  the  face  by  the  secretary  of  the 
company,  and  by  him  treated  as  surrendered 
stock,  to  authorize  the  finding  that  the  capi- 
tal stock  was  reduced.  This  was  no  part  of 
the  transaction  with  Morgan,  and  tiiere  was 
nothing  In  the  fact  of  the  re-exchange  of  the 
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stock  for  tbe  furnace  which  called  upon  the 
officers  of  the  company  to  treat  the  stock  as 
canceled,  or  the  capital  i»-o  tanto  reduced. 
Green's  Brlce,  Ultra  Vires  (2d  Bd.)  191.  192. 
This  conclusion  la  not  qualified  by  the  fact 
that  the  stock  was  not  thereafter  represent- 
ed." See,  ahH>,  Cook  on  Stock  and  Stockhold- 
ers, Tol.  1,  {  282.  We  conclude,  therefore, 
first:  The  board  of  dhrectors  had  authority 
to  enter  Into  the  compromise  agreement  re- 
leasing defoidants  from  a  portion  of  their 
subscription  liability,  and  accepting  the  sur- 
render of  a  part  of  the  shares  of  stock  agreed 
to  •be  taken,  and  that  defendants  ceased  to 
be  stockholders  from  the  time  of  the  making 
of  that  agreement;  second,  assuming  that  no 
authority  existed  authorizing  the  directors 
to  so  act,  that  the  corporation  and  stock- 
holders thereof  have  become  bound  by  ac- 
quiescence from  raising  any  Question  as  to 
the  validity  of  the  releases. 

[t]  The  record  shows  that  the  deferred 
payment  on  account  of  the  purchase  price  of 
one-half  of  the  stock  was  made  by  the  Neu- 
stadters  on  October  8,  1900.  The  fact  that  a 
portion  of  the  money  required  to  be  paid  by 
the  defendants  Fleishhackers  and  Bachman, 
under  the  terms  of  the  resolutions  of  release, 
was  provided  to  be  paid  on  a  day  subsequent 
to  the  date  of  the  making  of  the  cash  pay- 
ment did  not  postpone  the  effect  of  the  com- 
promise agreement  until  all  of  the  money  had 
been  paid.  A  new  contract  was  entered  into 
at  the  time  of  the  adoption  of  the  resolu- 
tions between  the  corporations  and  appel- 
lants, which  was.  In  effect,  a  novation.  A 
novation  is  made:  "1.  By  the  substitution  of 
a  new  obligation  between  the  same  parties, 
with  Intent  to  extinguish  the  old  obliga- 
tion." Civ.  Code,  §  1531.  The  obligation 
of  all  of  the  parties  to  the  sut>acrlptlon 
contract  was  changed.  On  the  part  of  the 
corporation,  certificates  for  one-half  of  the 
number  of  shares  of  stock  subscribed  for  were 
not  to  be  issued,  but  the  stock  was  to  be  held 
by  It,  and  a  large  amount  of  money  was  paid 
as  a  further  Immediate  consideration  mov- 
ing to  the  corporation.  The  time  for  payment 
of  the  balance  of  the  purchase  price  being  de- 
ferred did  not  have  the  effect  of  continuing 
Mortimer  and  Herbert  Fleishhacker  and  S. 
Bachman  in  their  relation  as  stockholders,  for 
the  full  amount  of  their  subscription,  until  the 
final  payment  had  been  made.  In  the  case  of 
Grlswold  v.  pieratt,  110  Cal.  263,  42  Pac.  820, 
a  change  was  worked  In  the  agreement  of 
the  parties  to  the  contract  there  considered 
by  the  Introduction  of  new  and  different 
terms.  In  discussing  the  question  as  to  the 
effect  upon  the  original  obligation  in  that 
case,  the  Supreme  Court  said:  "The  original 
contract  was  suspended,  If  not  extinguished 
(Civ.  Code,  1581.  1682);  the  plaintiff,  while 
the  new  compact  between  himself  and  defend- 
ant remained  In  force,  could  maihtaln  no  ac- 
tion for  any  breach  of  duty  by  defendant  un- 
der the  former.  His  only  proper  course.  If 
sach  breach  bad  occurred,  was  to  Impeach  tbe 


settlement  by  appropriate  pleading  for  fraud, 
accident,  or  mistake.  *  «  •  Since  defend- 
ant pleaded  facts  showing  that  the  original 
contract  was  superseded  by  a  new  ohllgation, 
he  showed  that  neither  party  has  any  rights 
based  upon  it"  The  resolution  of  the  board 
of  directors  of  the  hotel  company  expressly 
recited  tliat  the  obligors  on  the  original  sub- 
scription contract  were  then  released,  and  the 
effect  of  the  transaction,  which  was  fully  car- 
ried out,  as  we  have  before  mentioned,  was  to 
put  an  end  both  to  the  right  of  appellants  to 
demand  more  than  one-half  of  the  stock  sub- 
scribed for  by  them,  and  also  to  the  right  of 
the  corporation  to  enforce  payment  for  more 
than  a  like  proportion  of  the  sutncrlptlon  in- 
debtedness. 

[1]  The  release  of  defendants  Neustadter 
was  shown  by  the  resolution  of  the  directors 
ttf  have  been  made  on  October  10,  1006,  and 
It  was  in  consideration  of  the  payment  of 
¥7,500  In  cash  by  each  of  these  two  men.  The 
fact  that  tbe  payment  of  these  amounts  of 
money  was  shown  to  have  been  made  two 
days  before  the  resolution  of  release  was 
adopted  and  recorded  is,  we  think,  Imma- 
terial. It  Is  BUfi^clently  clear  that  tbe  pay- 
ments were  made  pursuant  to  the  compromise 
agreement  entered  into  by  the  officers  of  tbe 
corporation,  which  by  tbe  action  of  the  board 
of  directors  was  made  binding.  It  follows, 
then,  that  on  October  6,  1906,  at  the  time  the 
Indebtedness  of  $22,600  to  the  First  National 
Bank  of  Pasadena  was  incurred  by  the  hotel 
company,  the  two  Fleishhackers  were  the 
owners  of  87%  shares  each,  Instead  of  175 
shares  originally  subscribed  for  by  each,  and 
that  S.  Bachman  was  the  owner  of  175 
shares,  Instead  of  350  originally  subscribed 
for.  The  release  of  the  Neustadters  not  be- 
ing made  until  October  10,  1906,  these  latter 
appellants  were  liable  for  the  indebtedness 
of  ^2,500  on  the  full  number  of  shares  rep- 
resented by  their  subscription  agreement. 
The  indebtedness  on  the  note,  dated  on  No- 
vember 16,  1906,  executed  to  the  Union  Sav- 
ings Bank  of  Pasadena,  for  the  sum  of 
$25,000,  was  Incurred  after  the  several  appel- 
lants had  been  released  from  their  obliga- 
tion to  accept  more  than  one-half  of  the  num- 
ber of  shares  of  stock  subscribed  for. 

[II,  11]  The  resolution  of  the  board  of  di- 
rectors, whereby  authority  was  given  to  the 
managing  officers  of  the  corporation  to  bor- 
row money  and  execute  notes  therefor,  did 
not  give  express  authority  to  such  officers  to 
bind  the  corporation  by  contract  to  pay  at- 
torney's fees  in  the  event  suit  was  brought 
to  recover  on  any  promissory  notes  so  ex- 
ecuted. That  resolution  was  In  the  follow- 
ing form:  "On  motion  duly  made  and  second- 
ed, It  was  resolved  that  arrangements  be  made 
for  borrowing  such  sums  as  may  be  needed, 
and  that  the  president  and  secretary  be  au- 
thorized to  execute  notes  therefor."  Schal- 
lard  V.  Eel  River  Nav.  Co.,  70  Cal.  144,  11 
Pac.  590;  Gribble  v.  Columbus  Brewing  Co., 
100  Cal.  67, 34  Pac.  627.  No  doubt,  under  the 
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terms  of  the  resolution  quoted,  the  president 
and  secretary  were  authorized  to  execute 
promisBory  notes  which  would  contain  all 
usual  and  customary  terms  and  conditions; 
but  we  cannot  take  notice  of  the  fact.  If  It 
be  a  fact,  that  It  Is  uaual  and  customary  for 
such  notes  to  contain  a  contract  for  the  pay- 
meat  of  attorney's  fees,  In  the  event  of  suit 
The  record  as  It  is  presented  contains  no  evi- 
dence showing  or  tending  to  show  that  the 
condition  requiring  the  payment  of  attorney's 
fees  In  the  eTeut  of  salt  is  one  customarily 
and  usually  incident  to  the  terms  of  such  con- 
tracts. Attorney's  fees  were  therefore  Im- 
properly allowed. 

[12]  The  further  contention  that  the  stock- 
holders are  not  subject  to  the  [>ersoDfLl  lla< 
billty  Impceed  by  the  statute  of  this  state, 
(Cir.  Gode,  1 322),  which  makes  a  shareholder 
In  a  corporation  responsible  for  the  payment 
of  sndi  a  proportion  of  the  debts  of  the  cor- 
poration as  the  number  of  shares  owned  by 
such  shareholder  bears  to  the  whole  of  the 
subscribed  capital  stock,  may  be  disposed  of 
by  reference  to  the  decision  rendered  by  the 
Supreme  Court  on  August  31,  1910  (see 
Thomas  v.  Wentworth  Hotel  Co.,  158  Cal.  275, 
110  Pac.  042),  holding  that  the  stockholder  of 
a  corporation  organized  under  the  laws  of 
Arizona,  for  the  purpose  of  doing  business  In 
the  state  of  California,  is  liable  and  must  re- 
spond to  the  claims  of  creditors  In  the  amount 
prescribed  by  the  Civil  Code. 

It  follows  from  the  concluslona  we  have 
«xpreBsed  that  the  Judgment  and  order  most 
he  reversed,  and  it  la  so  ordered. 

We  concur:  ALLEN,  P.  X;  SHAW,  J. 


THOMAS  r.  WBZ4TW0RTH  HOTEL  OO. 
•C  al.    (U  A.  2.681.) 

(Supreme  Court  of  Galifomla.   Aug.  16, 1911.) 

In  Bank.  DlBsrating  opinion  on  order 
denying  a  rebearing. 

For  opinion  in  District  Oonrt  of  Appeal,  see 
117  Fac.  1041. 

PER  CURIAM.    Rehearing  denied. 

BBATT7,  O.  J.  I  dissent  from  the  order 
denying  a  rehearing.  The  directors  of  the 
corporation  bad  no  authority  to  release  any 
portion  of  its  subscribed  capital,  except  by 
way  of  a  bona  fide  compromise  with  an  In- 
solvent subscriber,  and  the  redtala  in  th^ 
records  are  not  competent  eridenc^  against 
either  stockholders  or  creditors,  tbat  Bach- 
man  or  either  of  the  Flelshhad^ers  was  In- 
solvent, or  believed  to  be  insolvent,  on  the 
23d  day  of  Angust,  190e— the  date  of  the 
supposed  compromise.  Aside  from  these  re- 
citals, there  is  no  evidence  that  either  of 
them  was  fbea  or  has  been  since  insolvent. 


or  suspected  of  Insolvency.  It,  therefore,  as 
I  Iiave  no  doubt  Is  true,  the  harden  of  prov- 
ing these  essential  facts  was  on  the  dtfend- 
ants,  the  resolution  or  agreement  of  August 
23,  1006,  was  properly  held  to  be  ultra  vires 
and  IneflTectual  until  duly  ratified  by  the 
stockholders;  and  there  Is  not  the  slightest 
pretense  of  even  an  Implied  ratlQcatlon  prior 
to  the  date  of  the  first  loan — the  loan  of  the 
First  National  Bank  of  Pasadena,  made  on 
October  6,  1906.  Conceding,  then,  ttiat  the 
officers  of  that  bank  are  chargeable  with 
knowledge  of  what  appeared  upon  the  rec- 
ords of  the  corporation  and  of  other  existing 
conditions,  all  that  they  knew  was  that  the 
directors  had,  without  authority  and  con- 
trary to  law,  attempted  to  release  the  obliga- 
tion of  solvent  subscribers  to  the  capital  of 
the  corporation.  .  A  subsequent  ratification 
by  the  stockholders  of  a  void  release  would 
not  have  the  effect  of  impairing  the  rights 
of  existing  creditors.  But  eren  if  it  could  be 
allowed  that  effect  there  was  no  subsequent 
ratification  by  the  stockholders.  Certainly 
there  was  no  express  ratification,  and  the 
only  pretense  of  an  implied  ratification  Is  the 
fact  that  at  a  stockholders*  meeting  on  Octo- 
ber 10th  Bachman  and  the  Flelshbaekers 
voted  only  one-half  of  the  stock  they  bad 
snbscritied  for.  This  would  have  been  a  very 
Inconclusive  circumstance,  if  all  the  other 
stockholders  bad  bem  present  Bat  all  tbe 
other  stockbclders  were  not  present,  rithw 
in  person  or  by  proxy.  The  entire  number  ot 
shares  ^,500)  bad  been  subscribed;  only  3,001 
shares  were  r^resmted  at  this  meeting, 
leaving  499  shares  unaccounted  for,  and, 
excluding  the  850  shares  surrendered  by 
Bachman  and  the  Flelshbaekers.  there  were 
149  shares  wholly  unrepresented.  This  was 
fatal  to  a  ratification,  even  if  It  had  been  ex- 
press in  terms,  Instrad  <tf  having  to  rest  npon 
a  doubtful  Implication. 

What  is  here  said  regarding  the  first  at- 
tempted  release  applies  equally  to  the  subse- 
quent attempted  release  of  the  Neustadtei% 
of  whose  Insolvency  there  Is  no  evidence— a 
transaction  never  expressly  ratified,  nor 
ratified  by  any  pretense  of  acquiescence,  un- 
til after  the  loan  made  In  Novemhw  by  the 
Union  Savings  Bank. 

As  to  the  sopposed  estoppel  of  noneonsent- 
Ing  stockholders,  arising  ont  of  the  fact  that 
the  directors  were  able  to  dispose  of  150  out 
of  the  350  shares  snrreudered  hy  Bachman 
and  the  Flelshbaekers  at  their  par  value,  I 
do  not  understand  the  principle  upon  which 
It  rests.  This  was  but  a  partial  restoration 
to  the  trust  fund  of  a  lai^r  amount  onlaw- 
fully  diverted;  it  was  at  most  a  compensa* 
tion  pro  tanto  to  the  stockholders,  and  a 
reimbursement  pro  tanto  of  tbe  tmst  fund 
for  the  benefit  of  creditors.  Nor  can  I  midv- 
stand  how  an  estoppel  of  the  stockhoideEs  of 
a  corporation  can  be  held  to  Impair  the  rifl^ts 
of  creditors.  The  partial  relmbarsemoit  ot 
the  fund,  It  Is  tme,  entitled  the  defiwdants  ta 
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a  proportional  cre<Ht,  and  it  waa  gimi  that 
effect  in  tbe  Judgment  of  tbe  aaperior  conrt, 
wbidi  in  my  opinion,  ataonld  have  been  af- 
firmed. 

I  concur:  MBLVIN,  7. 


In  re  TOELI/S  ESTATH   (8.  F.  M92.) 

(Supreme  Court  of  Galifomle.    Sept  16, 
19UJ 

Wn-Ls  (1  402*)— Contest— Comb  or  Contkst- 

Where  the  second  trial  of  a  will  contest 
was  abortive  liecause  of  the  destruction  of  the' 
records,  and  the  third  trial  resulted  in  a  mis- 
trial, it  waa  error  to  order  tbe  payment  of  con- 
testants' costs  thereon  by  the  siiedal  adminis- 
tratrix out  of  the  funds  of  the  estate;  the 
court  having  no  power  to  appropriate  the  as- 
sets to  aid  either  party,  until  a  Snal  judgment 
Is  rendered. 

[Ed.  Note.— For  other  eases,  see  WlUs.  Dec 
Big.  S  402.*] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  <^  San  FrandB- 
co;  TtiOB.  F.  Graham,  Jndge. 

In  tbe  matter  of  tbe  estate  of  J*.  Alexan- 
der Yoell.  From  an  order  directing  contes- 
tants* costs  upon  certain  trials  of  a  will  con- 
teat  to  be  paid  out  of  tbe  assets  of  the  es- 
tate, an  appeal  was  taken.  Reversed. 

Hiram  W.  Johnson  and  Oarl  Westerfleld, 
for  apprtlants.  Bishop^  Hoeller,  Cook  ft  Har- 
wood,  B.  B.  Cothran,  and  Leon  Morris,  for 
respondents. 

HENSHAW,  J.  Certain  of  the  chUdren 
of  J.  Alexander  Yoell,  deceased,  contested 
tbe  admission  of  his  proffered  will  to  pro- 
bate. Tbe  flrst  trial  resulted  in  a  disagree- 
ment of  tbe  Jury;  the  second  proved  abor- 
tive because  of  the  earthquake  and  fire ;  the 
third  resulted  In  a  mistrial ;  the  Jury  stand- 
ing eight  for  contestants  and  four  for  the 
proponents.  The  trial  court  then  made  its 
order,  fixing  the  costs  of  the  contestants  up- 
on the  second  and  third  trials,  and  directing 
tbem  to  be  paid  by  the  special  administra- 
trix out  of  the  funds  of  tbe  estate.  From 
that  order,  this  appeal  Is  taken. 

The  question  thus  presented  upon  appeal 
has  been  determined  absolutely  in  favor  of 
appellants'  position  by  this  court  in  bank. 
In  Henry  t.  Superior  Court,  93  Cal.  669,  29 
Pac  230.  In  tbe  Henry  Case  the  order  was 
in  advance  of  tbe  bearing  of  the  contest,  and 
was  a  direction  to  the  special  administrator 
to  pay  to  the  attorney  for  the  contestants  the 
sum  of  J800  "for  counsel  fees,  witness  fees, 
and  other  expenses."  In  the  opinion  in  tbe 
Henry  Case,  It  Is  pointed  out  that  audi  al- 


lowance for  eounsd  fees  ahoald  be  made  to 
the  party,  and  not  to  the  attorn^.  It  Is 
further  declared  that  it  is  not  within  the 
scope  ot  the  powers  of  the  spedal  admluis- 
trator  to  pay,  and  therefore  not  wltbln  the 
scope  of  tbe  power  of  tbe  court  to  order  him 
to  pa7,  such  costs,  but  that  such  an  order, 
even  when  properly  made  in  other  respects, 
sbonld  call  for  the  payment  in  due  course  of 
admlnlatratUm.  But  the  prlncltial  ground 
for  tbe  decision,  am  stated  by  the  court  It- 
self, Is  "that  until  tbe  win  has  been  admit- 
ted to  probate,  or  probate  has  been  denied, 
the  court  has  no  power  to  ai^ropriate  the 
funds  of  the  estate  to  aid  either  proponent 
or  contestant"  Some  of  the  reasoning  ad- 
vanced In  support  of  that  view,  pertinent  to 
the  ease  hetore  It,  Is  not  here  applicable. 
In  tbe  Henry  Case  there  had  been  no  trial, 
and  the  allowance  of  costs,  made  In  advance 
of  the  Incurring  of  the  costs  themselves, 
must  rest  upon  a  si>eculatlve  basis.  Here 
there  has  been  a  trial,  and  It  Is  not  serious- 
ly In  question  but  that  tbe  costs  have  been 
Incurred.  But  the  foundation  of  the  court's 
decision  in  the  Henry  Case  la  that  coats 
cannot  be  allowed  at  all,  "except  as  an  in- 
cident to  some  Judgment  or  order  of  tbe 
court."  And  in  this  case,  no  more  than  in 
the  Henry  Cose,  Is  there  any  such  Judgment 
or  order. 

It  is  proper  to  add.  In  contemplation  of 
tbe  fact  that  tbe  law  (with  but  few  restric- 
tions) permits  a  person  to  dispose  of  his 
property  by  will  In  such  manner  as  he  sees 
tit,  that  another  law  which  permits  one  to 
contest  the  will,  and  perhaps  lay  bare  tbe 
secrets  of  a  testator's  Ufe^  and  to  cloud  bis 
reputation  after  bis  death,  and  then  permits 
him  to  recover  all  his  costs,  even  when  bis 
efforts  80  to  destroy  the  will  have  proved 
futile,  Is  exceptional,  in  that  It  takes  one 
man's  property  and  bestows  It  upon  another, 
when  that  other  has  been  making  an  unsus- 
talned  attack  upon  the  testamentary  act  of 
the  person  whose  estate  Is  thus  compelled  to 
pay  for  tbe  attack.  And  so  it  is  said  by 
this  court,  in  Estate  of  Bump,  162  Cal.  271, 
92  Pac.  642,  that  the  cases  "must  be  rare 
and  ttie  circumstances  must  be  peculiar  In- 
deed to  Justify  such  an  order  In  favor  of  a 
contestant  who  has  failed."  Tbe  final  de- 
termination of  the  litigation,  consequently, 
must  have  a  weight  in  Influencing  the  court, 
in  tbe  exercise  of  the  discretion,  to  award 
costs  with  wblch  the  law  has  vested  it,  and 
not  until  the  final  determination  can  that 
discretion  be  properly  exercised. 

The  order  appealed  from  Is  therefore  re- 
versed. 

We  concur:  MBLYIN,  J.;  LORIGAN,  J. 
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BOSENHOT^  T.  ROSENBOLZ. 
(S.   P.  5W.) 

(Sopremc  Court  of  California.    Sept.  13, 
1911.) 

Appeai,  AMD  E!brob  (g  478*)— WlIT  OF  Rkb- 
TITUTION— PbOCEDUBE. 

Where  the  allegation,  is  a  iKtition  to  the 
Sapreme  Court  for  an  alternative  writ  of  rea- 
UtutioQ,  tliat  defendant  before  execution  ap- 

Elied  to  the  trial  court  to  fix  th«  amount  of 
ia  atay  bond  pending  appeal,  la  controTerted, 
and  neither  the  record  nor  otiier  eridence  is 
before  the  court,  the  cause  must  be  aet  down 
for  hearintr,  as  bis  failure  to  make  audi  ap- 
plication would  affect  hia  righta. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec  IMg.  |  478.*] 

In  Bank.  Action  by  Uary  a  Bosenbolz 
against  Alfred  Rofleidiols.  There  was  a 
Judgment  for  plaintiff,  and  defendant  now 
applies  for  an  alternative  writ  of  restltntlon 
to  be  dhrected  against  plaintiff.  Ganse  set 
down  for  hearing. 

R.  M.  Boyce  and  Austin  Lewis,  for  peti- 
tioner.  Leo  Kanfttann,  for  plaintiff. 

PER  CURIAM.  This  Is  a  petition  for  a 
writ  of  restitution,  restoring  to  petitioner 
the  possession  of  certain  real  property,  and 
preservlDg  his  statntory  right  to  a  stay  of 
execution  pending  an  appeal  from  the  Judg- 
ment of  the  superior  court  of  the  city  and 
county  of  San  Francisco.  It  is  made  to  ap- 
pear by  the  petition  that  an  interlocutory 
Judgment  and  decree  awarding  to  plaintiff 
the  property  In  question  was  duly  made  and 
given;  that  he  appealed  from  this  Judgmoit 
and  repeatedly  son^t  the  court  to  fix  the 
amoont  of  a  bond  to  stay  the  execution  of 
the  Judgment  pending  the  appeal;  that  the 
trial  court  failed  to  do  this,  while  maintain- 
ing the  status  quo  by  its  order  staying  exe- 
cution of  the  Judgment  The  last  application 
to  the  court  to  fix  the  stay  bond  upon  ap- 
peal, it  la  alleged,  was  made  npon  January 
6tb.  Upon  January  6tb,  in  the  absence  of 
defendant's  attorney,  npon  application  of 
plaintiff's  attorney,  the  order  staying  execu- 
tion was  vacated,  and  a  writ  of  possession 
ordered  issued  by  the  Judge.  Upon  acquir- 
ing knowledge  of  this,  and  before  the  execu- 
tion of  the  writ  by  the  sheriff,  defendant's 
attorney  secured  another  stay  of  execution 
for  two  days,  and  likewise  an  order  fixing 
the  amount  of  the  stay  bond;  that  this  or- 
der was  served  upon  the  sheriff;  that  within 
the  time  limited  by  it  a  good  and  sufficient 
stay  bond  was  filed;  tiiat,  notwithstanding 
this,  petitioner  was  ousted  of  possession  by 
unauthorized  persons  not  connected  with  the 
office  of  the  sheriff  of  the  city  and  county; 
that  petitioner's  attorney  then  made  appli- 
cation to  the  court  for  a  writ  of  restitution 
which  the  court  refused  to  consider,  "hand- 
lug  the  same  to  the  clerk  and  telling  him  to 
tell  defendant's  counsel  to  take  It  away." 


An  application  for  relief  was  then  made  to 
this  court  The  answer  to  the  petition  Joins 
issue  upon  certain  of  these  averments. 
Thus.  It  is  denied  that  petitioner  ever  made 
application  to  the  court  to  fix  the  amount  of 
the  stay  bond  until  after  the  court  bad  Is- 
sued its  writ  of  poBseasl<m  to  plaintiff  under 
the  Judgment  and  this  writ  bad  been  duly 
executed  by  the  sheriff.  It  Is  further  denied 
that  the  sheriff  did  not  execute  the  writ, 
and  that  the  writ  was  executed  by  unanthor^ 
Ized  persons.  Manifestly  the  r^hts  of  peti- 
tioner. If  he  had  made  timely  application 
for  a  stay  bond  pending  his  appeal,  would 
be  very  different  from  the  rights  that  would 
be  his  if  he  had  made  such  application  only 
after  execution  of  a  Judgment 

The  condition  of  the  record  making  It  Im- 
possible for  this  court  to  determine  this  and 
other  controverted  questions  of  fact  herein 
adverted  to,  it  Is  ordered  that  the  order  of 
submission  In  the  al>ove-entIUed  matter  here- 
tofore made  be  vacated,  that  the  cause  be 
set  down  upon  the  calendar  of  the  next  law 
and  motion  day,  October  2.  1911,  for  further 
hearing  and  evidence  upon  tiiese  matters, 
and  that  timely  notice  be  givoi  at  tUa  order 
to  the  parties  Interested. 


BHAW  V.  SHAW.    (S.  F.  5,356.) 

(Supreme  Court  of  California.   Sept  14,  1911.) 

1.  Tkwawct  in  Comioit  (|  35*)— Sales. 

Plaintiff  and  defendant  owned,  as  tenants 
In  common,  200  acres  in  timber  land  which,  by 
reason  of  the  naantlty  of  the  timber  there«t, 
at  the  price  of  fl  per  1,000  feet  per  acre,  was 
only  worth  $20  per  acre.  It  was  agreed  be- 
tween plaintiff  and  defendant  that  they  woola 
not  sell  the  laud  for  leas  than  $25  an  acre,  and, 
in  order  to  get  more,  defendant  obtained  con- 
trol of  approximately  IJiOO  acres  of  the  land, 
which,  including  the  200  acres,  avetaced  6.000 
standing  feet  per  acre,  whereupon  defendant 
was  enabled  to  sell  tha  whole  land  for  SOO 
per  acre;  but,  before  doing  ao,  he  concealed 
the  price  and  asked  plaintiff  for  what  sum  he 
would  sell  hia  Interest  in  the  200  acres  and 
obtained  a  deed  from  him  at  the  rate  of  $25 
per  acre.  It  was  stipulated  tliat  defendant 
was  plaintiff's  agent  In  aelling  plaintiff's  in- 
terest in  the  200  acres  In  connection  with  the 
larger  tract  Held,  that  defendant  was  not  en- 
titled to  make  a  profit  oat  of  the  sale,  and,  all 
the  land  having  been  sold  at  the  rate  ot  |00 
per  acre  without  reference  to  the  timber  stand- 
InK  thereon,  defendant  was  accountable  to 
plaintiff  for  his  Interest  at  that  rate. 

[Ed.  Note.— For  other  cass^  sas  Tenancy  In 
GomnHm,  Dec  Dig.  |  86.*] 


2.  Appeat.  avd  Ebbob  (|  218*)— Spboiai.  Ta- 
Dicr— Failubx  to  Objbot  at  Tbiau 
Objections  to  answen  given  by  the  jaiy 
to  special  Issues  submitted  by  the  court  should 
be  made  at  the  time  the  answers  are  returned 
Into  court,  that  the  jury  may  be  required  to 
render  more  definite  and  apedfie  responses,  and 
cannot  be  fiist  raised. on  iWpeaL 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
E)rror.  Cent  Dig.  H  1315-1824;  Dec.  Dig.  1 
218.*] 
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3.  Appeal  and  IBnoB  Q  867*)— Oion  Ds- 
NTiNo  Nbw  Trial— Objecxioks  toFlbad- 

ING. 

Certain  defects  in  a  cwaplaint  and  the  ob- 
teetion  that  the  findings  contradict  or  are  at 
Mriance  witli  tb«  pleadinsa  cannot  be  ccmsld- 
ered  on  appeal  from  an  wder  denTins  a  new 
trial. 

[Ed.  Note^For  otlier  caseB,  see  Appeal  and 
Braor,  Gent.  Dig.  H  347&'S486;  Dec.  Dig.  t 
867.*] 

In  Bank.  AnMBl  Crom  Superior  0>art, 
Humboldt  Conntr;  Ollfton  H.  Gonnlcfc, 
Jndgew 

Actlfu  br' W.  H.  Sbaw  agalnat  S.  B.  Sbaw. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals. Aiflrmed. 

H.  li.  Ford  and  L.  M.  Bnmell  (T.  J.  Crow- 
ley, of  counsel),  for  appellant  Denver  Se- 
vier, for  respondent 

HENSHAW,  3.  PlalnUfl  and  defendant 
are  brothers.  They  owned  In  common  200 
acres  of  timber  land  in  Himiboldt  county. 
The  valne  of  such  timber  land  was  eetlmated 
(provided  the  timber  was  sufficient  In  quan- 
tity to  Justify  cutting)  at  a  dollar  per  thod- 
sand  standing  feet  per  acre.  Thus,  an  acre 
of  land  containing  100,000  standing  feet  of 
timber  was  estimated  to  be  worth  $100.  The 
brothers  d^lred  to  sell  their  200  acres,  and 
they  bad  their  laud  "cnilsed"~-that  is  to  say, 
the  amount  of  timber  upon  It  approximately 
estimated — and  were  disappointed  to  find 
that  It  averaged  only  about  20,000  feet  per 
acre,  which  would  mean  a  valuation  of  $20 
an  acre  or  $4,000  for  the  tract  They  desired 
to  obtain  more  than  this;  as  much  as  possi- 
ble, of  course.  The  defendant  conceived  the 
Idea  of  gathering  In  by  purchase  or  uoder 
bond  as  large  a  tract  of  better  timber  land 
as  was  possible  and  of  making  a  sale  of  the 
whole.  Including  the  200  acres.  He  proceed- 
ed to  do  this  at  bis  own  coat  and  expense, 
buying  80  acres  and  bonding  other  lands 
until  In  tbe  aggregate  be  controlled  approxi- 
mately 1,500  acres,  which  he  then  offered  for 
sale.  The  Intending  purchasers  were  will- 
ing to  buy  the  land,  provided  the  land  aver- 
aged 60,000  standing  feet  an  acre.  That  It 
wonld  BO  average  defendant  felt  well  as- 
mired.  A  bond  was  given  to  the  Intoidlng 
purchasers  whereby  the  purchasers  agreed 
to  buy  the  land  at  the  price  of  $60  an  acre 
if  tbey  satisfied  themselves  that  It  would 
average  00,000  standing  feet  of  lumber  per 
acre.  A  brief  time  was  given  to  them  to 
have  the  land  ."cruised."  Tbey  satisfied 
themselves  of  Its  value,  and  the  purchase 
was  completed.  After  the  bond  was  glvoi 
and  before  the  purchase  was  actually  made, 
defendant  wrote  to  his  brother,  and,  without 
advising  blm  of  the  condition  of  affairs  or 
tbe  price  which  he  expected  to  obtain,  asked 
him  for  what  sum  be  would  sell  his  Inter- 
est in  tbe  200  acres,  and  Inclosed  a  deed  for 
the  plaintiff  to  execute.   Plaintiff  did  exe- 


cute the  deed  tor  a  consldwatlon  of  $25  an 
acre  and  wrote  to  bis  brother  saying  Qiat  he 
knew  that  "we  bad  agreed  between  onraelves 
not  to  take  leea  than  $26  an  acrb"  He  also 
agreed  to  allow  his  brotiier  a  $200  commis- 
sion for  effecting  the  Bale.  The  sale  was 
made.  The  defendant  accounted  to  his  broth- 
er for  tbe  $2,500,  dedoctlng  a  commlaslon  of 
$200.  Subsequently  plaintiff  learned  that  all 
tbe  land  had  sold  at  the  rate  of  $60  per  acre 
and  brought  thla  action  to  recover  the  sum 
•whixib  he  claimed  to  be  due  him  in  accord- 
ance with  the  terms  of  the  sale.  The  cause 
was  tried  before  a  jury.  ItB  verdict  and  the 
Judgment  following  were  given  for  tiie  plaln- 
tifl.  Defendant  moved  for  a  new  trial,  and, 
from  the  order  denying  his  motion,  though 
not  from  th«  Jadgmrat,  defendant  aitpeals. 

Def^ndan^a  contrattlfni  Is  that  the  200 
acres  were  worth  no  more  than  $20  an  acre, 
that  this  land  could  not  be  sold  even  for  that 
without  adding  to  it  other  and  more  valuable 
timber  land;  tiiat  to  accomplish  this  sale 
he  had  spent  his  time  and  money;  that  tbe 
land  was,  while  sold  nominally  for  $60  an 
acre  for  the  whole  tract,  actually  sold  per 
acre  according  to  the  value  of  the  timber 
standing  upon  It;  that  when  the  plaintiff 
made  the  conveyance  of  bis  Interest  in  tbe 
200  acres  for  $26  an  acre,  the  price  was  ac- 
tually more  than  the  land  was  worth;  and 
that  he  (defendant)  took  the  deed  ^ther  as 
a  purchase,  which  he  bad  tbe  right  to  make 
since  he  was  paying  more  than  the  land  was 
worth  (In  this  matter  the  defendant's  own 
testimony  is  inconsistent  with  Itself),  or  took 
the  deed,  not  as  a  purchaser  of  his  brother's 
Interest  but  in  effect  as  a  bond  npon  the 
property  the  better  to  enable  blm  to  sell  It; 
that  when  he  sold  It  be  was  in  equity  ac- 
coimtable  to  his  brother  for  only  the  timber 
value,  namely,  $20  an  acre;  and  that  con- 
sequently, under  the  terms  of  the  sale  actu- 
ally made  he  had  overpaid  and  not  under- 
paid his  brother  In  their  settlement.  Tbe 
contention  of  the  plaintiff,  upon  the  other 
hand,  is  that  his  brother  acted  for  him  as 
his  agent  In  the  sale  of  bis  land  (and  this 
is  conceded  by  the  stipulation  of  the  parties) ; 
that  the  distinct  understanding  was  that 
while  they  would  be  willing  to  sell  their  200 
acres  for  $25  an  acre  and  not  less,  they,  of 
course,  desired  to  get  as  much  more  for  It 
as  possible;  that  tbe  defendant  agreed  to 
undertake  the  sale,  to  gather  in  other  tracts 
of  timber  land,  and  to  sell  the  whole,  includ- 
ing the  200  acres,  for  sucb  price  per  acre 
as  could  be  obtained ;  that  the  very  purpose 
of  this  arrangement  wu  to  increase  the  price 
obtainable  for  the  200  acres ;  that  the  land 
was  actually  sold  for  $60  per  acre;  that 
this  $60  per  acre  represented  the  selling  price 
of  the  200  acres  as  well  as  of  every  ottier 
acre  In  tbe  combined  tract;  that  it  was  tbelr 
express  agreemoit  that  he  Should  be  paid 
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such  sum  per  acre  as  tbe  land  sold  for; 
that  blB  brotiiar  by  concealmoit  Induced  Urn 
to  give  the  deed  at  925  per  acre  knowing 
the  land  waa  to  be  aold  for  960  an  acre,  and 
after  tbe  sale  contbraed  to  conceal  the  seUlng 
price  from  blm  until  from  outside  sooroes 
he  discovered  what  It  wa& 

The  erldenee  leavea  little  doubt  but  that 
for  tlmbw  the  200  acres  was  not  worth  more 
than  920  per  acre;  but  fills  la  not  a  control- 
ling consideration.  The  controlling  consld- 
erationa  are  two;  Sirst,  what  waa  the  rela- 
tionship between  the  plaintiff,  and  defendant 
In  regard  to  the  land  which  th^  owned  in 
common?  Second,  what  were  the  terms  of 
the  sale  wbldi  defendant  actually  made? 
The  ilrst  consideration  is  comidetely  answer- 
ed by  tbe  stipulation  of  the  parties  solemnly 
entered  into  upon  the  trial  of  the  cause  to 
the  folloving  effect:  "It  is  admitted  that  the 
defendant  waa  the  agent  of  the  plaintiff  for 
the  sale  of  the  plaintiff's  land."  This  rtilar 
tionshlp,  of  course,  as  mattw  of  law,  bound 
the  detttidant  to  the  utmost  good  fUth  In  bta 
dealings  with  his  prlnc^Md.  But,  besides 
the  obligation  at  the  law,  tbe  teaUmony  of 
tbe  xdaintlff  and  vt  his  witnesses  was  that 
the  defendant  had  agreed  that  ^alntiff 
should  have  bis  full  share  of  all  the  200 
acres  aold  for;  that  In  the  selling  <tf  tbe 
whole  tract  **all  would  go  la  at  the  same 
price  by  the  acre";  tiiat  be  Oiilalntlff)  was 
to  have  the  nme  price  vex  acre  that  dtfend- 
ant  recelTed.  "I  was  to  have  for  my  land 
Just  tbe  same  as  tbe  land  sold  for.'*  To 
other  witnesses  the  defendant  is  represented 
as  Buying  that  "when  plalntlff'a  land  went 
into  the  tract  plaintiff  would  get  bis  share 
per  acre  for  which  It  was  sold."  It  is  un- 
doubted that  defendant  kept  plaintiff  In  igno- 
rance of  the  price  when  he  aecured  from  him 
his  deed  to  tbe  land  at  925  per  acre.  In  his 
testimony  he  treats  this  transaction  with  his 
brother  as  a  direct  purchase  by  him  of  all 
his  brother's  rights,  saying  that  be  had  made 
him  an  offer  and  "when  the  deed  waa  signed 
by  him  of  course  I  bought  it";  that  at  the 
time  be  was  satisfied  that  his  sale  -was  "go- 
ing to  go"  and  that  he  "took  It"  (his  brother's 
land)  and  "took  a  chance  as  to  whether  tbe 
sale  waa  going  to  go  through."  In  tbe  next 
breath  he  apparently  denies  that  he  made 
any  offer  for  the  land,  and  seemingly  wishes 

;to  convey  the  Idea  that  the  deed  Is  to  be 
treated  merely  as  a  bond  authorizing  him 
to  sell.  This  latter  seems  to  be  tbe  view 
adopted  by  the  attomeys  for  the  defendant, 
from  the  following  language  of  their  brief 
which  in  contemplation  of  the  evidence  al- 
ready quoted  Is  at  least  singular:  "It  was 
admitted  that  defendant  was  the  agent  of 
the  plaintiff;  but  there  Is  no  evidence  that 
he  purchased  the  proper^  or  even  daimed 
that  he  had  done  so." 

[1]  It  must  be  concluded,  therefore,  upon 
this  proposition,  that  the  admission  of  .de- 
fendant and  the  evidence  la  the  case  abun- 
dantly support  the  proposition  that  fiduciary 


rdations  existed  betwaea  Um  parties  and  by 
virtue  of  those  fiduciary  relatlcHU  tbe  defend- 
ant could  not  make  any  profit  out  of  the  ttle 
of  his  principal's  land  by  any  transaction 
unknown  to  and  nn^proved  by  tbe  princi- 
pal hbnself.  Bo  axiomatic  Is  this  proposi- 
tion that,  of  course,  it  does  not  reauire  the 
citation  of  autbority. 

Tbe  second  consideration  tunu  n^aa  tbe 
true  nature  of  the  sale  which  defendant  actu- 
ally eOeeteUt  and  bere^  at  the  onta^  It  abonld 
be  aald  Uiat  if  defendant  charged  with  the 
duty  of  an  agent  can  show  that  by  trana- 
actlon  he,  himself,  did  not  make  any  profit 
out  of  tbe  sale  of  plaintiff's  land,  thai,  since 
the  sale  even  at  925  an  acre  was 'a  fair 
pricfli,  defendant  is  exonerated  and  plalntlfl 
cannot  recover.  But  upon  this  plaintiff^ 
evidence  establlahed  abundantly  that  tbe 
land  was  not  sold  for  91  fof  every  thousand 
standing  faet  of  timber  per  a<ze,  but  that  the 
transaction  actually  was  this:  The  purchaa- 
era  were  buying  the  land  at  the  rate  of  $60 
per  acre  if  upon  inspection  they  became  aat- 
Isfled  that  it  avenged  at  least  60.000  stands 
log  feet  of  timber  pw  acre.  Tben  waa  no 
contract  that  If  It  averaged  80^000  feet  of 
tlmbor  per  acre  that  Qie  price  should  be  980 
per  acre.  There  was  no  contract  whereby 
the  parcels  were  to  be  s^r^ted  and  valu- 
ations  put  upon  them  according  to  the  amount 
of  timber  found  thereon.  Vor  aught  that 
ainwars  the  land  may  have  averaged  150^000 
feet' of  timber  per  acre;  but  tbe  pnca  was 
still  960  per  aoe  to  be  paid  aftra  Che  intend- 
ing purchasera  had  satisfied  tbems61ves  at 
the  amount  of  ttmbw  growing  on  tbe  whole 
tract  Tbua,  one  of  the  purchasers^  Palm- 
tag,  testifying  that  tbcy  bought  the  tract 
from  the  defendant  Shaw,  and  being  ask- 
ed what  he  paid  for  It;  replied:  *'960  an 
acre.  Q.  Waa  tiiere  any  distinction  as  to 
any  particular  land  selUng  for  less,  or  did 
It  all  go  at  the  rate  of  960?  A.  It  aU  went 
at  $60  an  Acn.**  Lancaster,  anotiiw  of  the 
purchasers,  corroborates  Palmtag,  and.  In 
answer  to  questions  from  the  court,  said 
that  tbe  bond  for  the  deed  specified  on  its 
face  that  the  land  was  to  be  aold  at  the  rate 
of  960  an  acre  and  the  deed  followed  the 
bond.  Even  the  defendant  testifying  that 
the  200  acres  was  Included  in  the  sale,  and 
being  asked  as  to  tbe  land  "If  It  all  sold  for 
$60  an  acre,"  answered,  "It  aold  if  it  aver- 
aged 60,000  feet  to  the  acre."  And,  Indeed, 
the  very  purpose  of  defendant's  endeavors 
In  securing  tbe  large  tract  for  sale  and  in- 
cluding the  200  acres  therein  was  to  obtain 
for  the  200  acres  an  enhanced  price,  a  price 
BO  enhanced  by  the  greater  value  of  the  sur- 
rounding lands.  And  here  we  may  consider 
a  proposition  which  appellant's  counsel  des- 
ignate as  one  of  controlling  Inflnence  in  the 
casa  They  state  that  tbe  test  of  the  trans- 
action Is:  What  sum  would  plalntlfl  be  en- 
titled to  If  the  action  were  between  blm  and 
the  other  owners  of  the  land  for  an  antor- 
tionment  of  tbe  proceeds  of  the  sale^  and 
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tber  proceed  to  argne  Uiat  if  aU  the  land- 
ovnem  bad  sold  th^  would  apportion  the 
proceeds  according  to  the  tlmbor  respeotlye- 
ly  on  eadi  Bella's  land.  This  might  be  trne 
If  a  group  of  landowners  were  to  put  their 
lands  together  and  bo  agree  upcm  the  sale; 
but  It  does  not  at  all  follow  that  this  affords 
the  measure  of  plaintiff's  rights  against  his 
agent  If,  In  tact,  such  was  defendant's 
agreonait  with  the  other  sellers  of  land,  and 
If  he  was  by  his  contracts  with  them  obliged 
to  account  to  them  <m  the  sale  in  propor- 
titm  to  the  timber  growing  on  their  lands, 
the  eridoioe  would  have  weight,  not  as  con- 
trolling the  relationship  between  plaintiff 
and  defendant,  but  as  showing  what.  In 
fact,  the  lands  actually  sold  for,  for  that, 
of  course  furnishes  the  basis  of  the  account- 
ing betwem  the  principal  and  tiie  agent 
But  tike  defoidant  does  not  pretend  to  offer 
evidence  that  he  was  so  called  ui>on  to  dis- 
tribute the  proceeds  of  the  sale  or  that  the 
lands  of  the  others  were  paid  for  at  any  oth- 
mr  rate  than  f  60  an  acre  regardless  of  the 
amount  ot  timber  on  them  or  even  that  for 
his  own  100  acres  of  the  undivided  200  acres 
he  did  not  receive  the  full  |60  per  acres.  If 
he  did  receive  the  full  $60  an  acre  for  his 
100  acres,  the  i^intlff  was  entitled  by  virtue 
of  the  relationship  betweoi  them  to  $60  for 
his  100  acres  of  the  same  nndivlded  tract 

The  erldence  therefore  clearly  supports 
the  verdict  of  the  Jury  in  this  regard. 

Complaint  Is  made  of  certain  Instructions 
given  and  of  the  refusal  to  give  others.  The 
complaint  Is  not  addressed  to  any  error  of 
law  embraced  In  tbe  instructions  given,  but 
rests  upon  the  declaration  that  they  were 
inappropriate  to  the  case.  The  foimdation 
of  the  complaint  is  expressed  in  the  brief 
of  appellant's  counsel  that  it  was  wrong  to 
give  Instructions  as  to  the  right  of  the  de- 
f^dant  to  purchase  his  principal's  lands, 
and  bis  duties  and  responsibilities  In  the 
evoit  that  he  did  so  purchase;  and  again 
the  declaration  is  repeated  that:  "There  was 
no  evidence  whatever  even  tending  to  show 
a  purchase  of  the  property  by  the  defendant 
The  matter  was  absolutely  outside  the  case 
and  was  not  and  could  not  have  been  in  any 
manner  an  Issue  In  the  case."  We  think 
what  has  already  been  said  is  sufficient  to 
dispose  of  this  contention.  Indeed,  under 
the  evldoice  it  would  have  been  error  for 
the  court  to  have  refused  to  give  the  pro- 
posed Instructions  upon  this  very  subject 
In  like  manner  It  Is  said,  as  to  many  of  the 
instructions  touching  the  duties  of  an  agent 
to  his  principal  unimpeachable  In  themselves, 
that  "thcjy  are  all  on  matters  which  are  not 
In  issue  in  tbe  cas^  matters  upon  which 
there  is  no  evidence."  The  statem^t  of  the 
evidence  above  given  demonstrates  the  un- 
soundness of  his  declaration.  The  ins^c- 
tlons  which  tbe  court  refused  were  based 


upon  the  contention,  which  we  have  here  de- 
clared to  be  untenable^  that  tlie  sale  of  the 
land  was  In  accordance  with  the  amount  of 
standing  timber  per  acre.  These  refused  in- 
structions did  not  evea  leave  that  question 
open  to  the  jury,  but  were  declarations  to 
the  effect  tliat  sudi  in  fact  was  the  nature 
of  tbe  sale,  and  that  Uierefore  plaintiff  was 
^titled  only  to  the  "pn^rtlonate  part  of 
the  average  price  whl^  his  land  bore  to  the 
average  qualll7  of  the  land  In  the  tract" 
with  much  more  to  the  same  effect  The 
instructions  were  properly  refused. 

[S  The  other  asserted  errora  in  their  'rary- 
ing  forms  are  addressed  to  different  phases 
of  these  same  contentions.  The  objections 
which  defendant  makes  to  the  answers  given 
by  the  Jury  to  special  IsjBues  submitted  by 
the  court  should  have  been  remedied  by  him 
by  a  request  at  the  time  the  answers  were 
returned  Into  court  that  the  Jury  be  required 
to  render  more  definite  and  Q>eclflc  respons* 
es.  He  cannot  here  complain  of  them.  Huss 
V.  Chicago  Q.  W.  By.  Co.,  113  Iowa,  343.  85 
N.  W.  627;  Glementson  on  Special  Verdicts, 
p.  106. 

[3]  This  appeal  bdng  only  from  the  order 
denying  a  new  trial,  the  asserted  defects  in 
the  complaint  and  the  objection  that  the 
findings  contradict  or  are  at  variance  with 
the  pleadings  cannot  here  be  considered, 
Schroeder  v.  Pissls,  128  Cal.  212,  60  Pac. 
758;  Moore  T.  Domclas,  132  Gal.  40(^  Gi  Fac. 
705. 

For  tbeee  reasons  the  ordw  appealed  from 
Is  affirmed. 

We  concur:  ANGELLOTTI,  X;  SHAW, 
J.;  LOBIGAN,  J.;  MELVIN,  J.;  SLOSS.  J. 


PBOPLB  et  al.  v.  LATI&fEB,  Jadge  of 
Soperior  Coart    (S.  P.  6335.) 
(Supreme  Court  of  OaUfomla.  Sept  11,  1911.) 

1.  OOVTEMFT     d    66*)  — PDRISBUirT— Ba- 

VIEW. 

An  order  of  the  superior  court  dissolving 
an  attachment  against  a  bank  officer,  on  re- 
fusal to  state  upon  examination  before  the 
board  of  tax  equalization  how  much  money  a 
certain  person  bad  la  bis  bank,  where  the 
board  had  then  finally  adjourned  so  that  no 
answer  witness  miriit  be  compelled  to  give 
would  be  available  to  any  one,  will  not  be  re- 
viewed; Code  Civ.  ProG.  {  1222,  making  the 
judgment  and  orders  In  contempt  proceedings 
conclusive. 

[Ed.  Note^For  other  cases,  see  Contempt 
Dec.  Dig.  S  66.*] 

2.  OoNTEifPT  (i  67*)— Bktiew— AmruuiENT 
oif  Certiobabi. 

In  view  of  Code  Civ.  Proc.  {  1222,  pro- 
viding that  the  judgment  and  orders  of  the 
coart  or  Judge  in  contempt  proceedings  are 
final  and  conclusive,  an  order  made  In  contempt 
proceedings  can  only  be  annulled  on  certiorari 
when  It  is  In  excess  of  the  court's  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Gent  Dig.  S|  221,  222 ;  Dec.  Dig.  |  67.*] 

Shaw  and  Lorigan,  JJ.,  dissenting  in  part 


'For  other  euas  see  same  topla  and  ssotlon  NUMBER  la  Deo.  Dig.  *  Aoi.  Die  K«r  No.  Series  *  Bep*r  InOesak 
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In  Bank.  Apfilleatltni  for  writ  of  review 
by  tlie  People  and  others  against  the  Honors 
able  B.  H.  Latimer,  Judge  of  tbe  Snperlor 
Conrt  In  and  for  tbe  County  of  Napa,  to  re- 
view an  order  dlscbarglng  an  attadiment 
against  tbe  person.  Order  affirmed. 

F.  M.  Sllva,  Dlst  Atty.  (Theo.  A.  Bell, 
of  counsel),  for  petitioners.  A.  J.  Hull, 
Prank  L.  Coombs,  Percy  S.  King,  and  Chaa 
E.  Trower,  for  respondent. 

PER  CURIAM.  This  Is  a  proceeding  In 
certiorari  to  review  an  order  made  by  the  re- 
spondent, discharging  and  dissolving  an  at- 
tachment against  the  person  of  E.  L.  Blck- 
ford  issued  in  a  contempt  proceeding. 

On  August  7,  1909,  tbe  chairman  of  the 
board  of  supervisors  of  the  county  of  Napa 
made  and  filed  with  the  clerk  of  the  sa- 
pertor  court  of  said  county,  and  presented 
to  the  Honorable  H.  T.  Oesford,  the  Judge 
of  said  superior  court,  a  verified  certificate 
of  facts.  That  certificate  showed  that  on  Au- 
gust 6,  1909,  the  board  of  supervisors  of  said 
county,  sitting  as  a  board  of  equalisation, 
had  before  It  for  consideration  and  action 
the  matter  of  directing  the  assessor  of  the 
said  county  to  assess  to  one  H.  A.  Crawford, 
a  resident  of  said  county,  taxable  property 
owned  by  said  Crawford  at  12  o'clock  me- 
ridian on  the  first  Monday  In  March,  1909, 
which  bad  escaped  taxation;  that  previously, 
and  on  the  16th  day  of  July,  1909,  the  clerk 
of  the  said  board  of  supervisors,  upon  the 
order  of  said  board,  sitting  as  a  board  of 
equalization,  had  notified  the  said  Crawford 
by  letter,  postpaid,  and  deposited  in  the 
post  office  at  Napa,  which  was  his  place  of 
refddence,  that  said  board  would,  on  July  22, 
1900.  Investigate  the  matter  of  directing  the 
assessor  of  Napa  county  to  assess  to  him 
any  taxable  property  owned  by  htm  at  12 
o'clock  meridian  on  the  first  Monday  of 
March,  1909,  and  which  had  escaped  taxa- 
tion; that  Uie  investigation  of  said  matter 
was  continued  from  time  to  time  until  Au- 
gust 5,  1909,  when  it  was  taken  up  by  said 
board  of  equalization  for  action;  that  at 
the  said  time  E.  L.  BIcbford  was  duly  sworn 
as  a  witness,  and  after  testifying  that  he 
was  the  cashier  of  the  First  National  Bank 
of  Napa,  and  knew  whether  or  not  said  H. 
A.  Crawford  had  any  money  on  deposit  In 
said  bank  at  12  o'clock  meridian  on  said 
first  Monday  of  March,  1909,  was  asked  the 
following  question:  "Did  H.  A.  Crawford 
have  any  money  on  deposit  in  the  First 
National  Bank  of  Napa  on  tbe  first  Monday 
m  March,  1909,  at  12  o'clock  meridian"; 
that  said  E.  L.  Blckford  refused  to  answer 
said  question,  and  thereupon  the  board,  hav- 
ing determined  that  the  question  was  proper 
and  pertinent,  directed  the  chairman  of  said 
board  to  require  the  witness  to  answer  it; 
that  tbe  chairman  of  said  board  directed 
said  witness  to  answer  the  question,  but  be 
again  refused  to  do  so;  that  the  board  there- 
upon unanimously  declared  that  said  witness 


be  deemed  in  contempt  for  Us  rtfmftl  to 
answer,  and  directed  tbe  chairman  of  the 
board  to  report  the  facts  to  the  Judge  of  the 
snperlor  court  of  Napa  county,  that  auch 
proceedings  might  be  taken  In  said  matfcrar 
as  required  by  law. 

On  the  ffihig  of  said  certificate  with  Judge 
Oesford,  he  Issued  an  attachment  directed  to 
the  sheriff,  commanding  him  to  attach  tbe 
person  of  aald  B.  I*.  Blckford  forthwith  auA 
bring  him  before  said  Judge;  that  thereof^ 
er  and  on  August  7,  1809,  the  aherilt  under 
said  attachmoit,  brought  said  Blcikford  be- 
fore said  Judge,  and  1^^  sdpulatltm  ct  connael 
the  hearing  was  cimtfained  to  Angnst  10; 
1901^  to  be  taken  up  before  req^ondoat. 
Judge  of  the  superior  court  <^  Contra  CoatR 
county,  sitting  in  the  place  and  stead  of  said 
Judge  of  the  superior  coort  <tf  Napa  county. 

On  August  10,  1009,  the  matter  coming  up 
before  the  reivondent,  Judge  Latimer,  coun- 
sel for  Bl^ord  moved  to  dladiarge  ttie  at- 
tachment <m  tbe  grounds:  (1)  That  the 
board  of  equalisation  had  no  Jnrlsdietbm. 
ow  said  H.  A.  Crawford  mentlcaied  In  tlw 
certfflcate  of  facts;  (2)  that  at  the  time  of 
the  alleged  contttnpt  the  duty  of  the  board 
of  equalliatlon  bad  expired  by  Unltatbm  of 
time;  (S)  that  said  board  had  no  power  to 
assess  any  taxable  property  to  B.  A.  Craw- 
ford whkh  mUiht  have  escaped  taxation; 
(4)  that  the  aald  board  of  equallsatbm  had 
no  Jurisdiction  of  B.  L.  BIdcford  by  leasom 
of  the  fact  that  be  was  an  i^cer  of  a  na- 
tional bank. 

No  testimony  or  evidence  was  presented 
on  the  hearing.  The  motion  was  argued  by 
counsel  and  submitted,  and  on  August  12, 
1900,  an  order  was  made  by  the  respondent; 
Judge  Latimer,  that  the  attachment  be  dis- 
solved and  the  aald  B.  I«.  Bldcford  dl»- 
cbarged. 

Insisting  that  In  making  the  order  Judge 
Latimer  exceeded  his  Jurisdiction,  this  pro- 
ceeding was  instituted  here  to  have  such 
order  reviewed  and  annulled,  and  such  far- 
ther order  made  aa  may  be  proper  In  the 
premises. 

At  the  time  the  contempt  proceedings  came 
on  for  hearing  in  the  superior  court,  the 
board  of  equalization  had  finally  adjourned, 
it  was  no  longer  possible  to  receive  any  tes- 
timony from  any  one  on  the  matters  con- 
cerning which  it  had  been  sought  to  examine 
Blckford,  and  such  matters  had  been  definite- 
ly closed  BO  far  as  such  board  was  concerned. 

[1]  We  are  of  the  opinion  that  we  cannot 
disturb  the  action  of  the  trial  court  As- 
suming purely  for  the  purpose  of  this  deci- 
sion that  Blckford  was  guilty  of  contempt 
under  the  provision  of  section  4068,  Political 
Code,  and  should  have  been  so  adjudged,  the 
board  of  equalization  having  finally  adjourn- 
ed, he  could  not  have  been  Imprisoned  un- 
til he  answered  the  questions  that  had  been 
propounded  to  him  as  a  witness  before  said 
board;  in  other  words,  he  could  not  have 
been  Imprisoned  as  a  means  to  compel  such 
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aiuwen,  u  would  bare  becm  pennlnlble  had 
tbe  board  BtlU  been  In  sesBion,  and  In  &  po- 
BltloD  to  take  actlcai  in  tbe  matter  wberein 
bia  testimony  was  desired.  The  situation' 
was  sw£h,  at  the  time  of  tbe  bearing  In  tbe 
superior  court,  tbat  any  answera  be  mlgbt 
give  would  be  of  no  value  to  any  person. 
Nobody's  rlgbts  coold  be  affected  tberel^. 
Tbe  on^  poial^  that  It  was  possible  for 
the  trial  court  to  Impose  was  a  fine  or  Im- 
prisonment for  a  stated  period,  or  both  neb 
fine  and  Imprisonment,  simply  as  a  punlab^ 
ment,  and  not  In  any  degree  for  tbe  protec- 
tion of  the  rlgbts  of  any  third  party. 

Whether  or  not  nndw  sudi  drcnmstances 
a  pemm  charged  with  ctrnteinpt  shall  be 
adjudged  guilty  thereof  and  punished  there- 
for is  a  matter  solely  within  the  discretion 
of  the  court  entertaining  tbe  contempt  iwo- 
ceedlDgs.  The  law  does  not  authorise  an 
appeal  in  such  matters,  and  it  Is  expressly 
provided  in  section  1222,  Code  of  ClvU  Pro- 
cedure, that  "tbe  JndgmeDt  and  orders  of 
tbe  court  or  judge  made  In  cases  of  contempt 
are  final  and  conclusive." 

[2]  It  is  only  when  an  order  so  made  is 
In  excess  of  tbe  Jurisdiction  of  the  court 
making  It  that  it  may  be  annulled  <m  certi- 
orari. Even  If  we  assume  tbat  the  trial 
court  erred  In  reusing  to  adjudge  Blckford 
guilty  of  contempt,  it  cannot  be  held  that  It 
exceeded  Its  JurlsdictlDn  in  doing  so.  It 
simply  erred  while  acting  In  tbe  exercise  of 
its  Jurisdiction.  It  has  been  held,  as  In 
Crocker  v.  Conr^,  140  Sal.  213,  73  Pac.  1006, 
that  mandamus  will  lie  at  tbe  suit  of  one 
beneficially  Interested  to  compel  a  court  to 
employ  the  inrocess  of  contempt  against  a 
witness  to  compd  htm  to  answer  such  ques- 
tions, where  such  answers  when  given  will 
be  available  to  such  party  In  a  pending  pro- 
ceeding, liikewlse,  doubtless,  mandamus  will 
lie  to  compel  such  action  on  the  part  of  a 
court  to  comp^  compliance  with  an  order 
raquliine  the  payment  of  alimony  when  the 
party  is  financially  able  to  so  comply,  or  in 
any  case  where  oomidlance  with  an  order  Is 
essential  for  the  protection  of  the  beneficial 
rights  of  the  petitioner;  but,  except  when 
there  is  some  party  beneficially  Interested  In 
bavlng  the  particular  act  constituting  a  con- 
tempt performed,  the  dismissal  by  a  court 
or  Judge  of  a  omtempt  proceeding  Is  final 
and  amdnslve,  and  b^ond  review  by  any 
other  tribunal.  It  cannot  be  held  that  there 
is  In  this  matter  any-party  so  beneficially  In- 
terested. 

It  follows  tbat  the  order  of  the  superior 
court  must  be  affirmed,  and  It  Is  so  ordered. 

BEATTT,  C  J.  I  concur  In  the  Judgment 
A  person  who  refuses  to  answer  a  question 
which  a  majority  of  tbe  board  of  equalisa- 
tion decides  to  be  proper  and  pertinent  as 
declared  by  section  4068  of  the  Political 
Code,  "shall  be  deemed  to  contempt,"  what- 
ever tbat  may  mean.  Ai^nreutly  be  Is  In  con- 
tonpt  of  the  authority  of  that  board,  but  they 


have  no  power  to  punish  him  for  the  con- 
tempt All  that  th^  can  do  is  to  report  bis 
coatamacy  to  tbe  superior  court  and  cause 
his  arrest  and  arrai^unent  before  tbat  trl- 
bunaL  When  so  arraigned,  he  has  commit- 
ted no  contempt  of  court,  and  it  Is  difficult 
to  see  bow  he  can  do  so  In  connection  with 
the  cause  of  bis  arrest  unless,  after  tbe 
court  shall  bave  decided  that  the  question  is 
one  he  ot^t  to  answer  and  ordered  him  to 
answer,  he  still  refuses.  He  is  then,  and  for 
the  first  tim^  guilty  of  a  contempt  of  court, 
for  whldi  tbe. court  may  punish  blm  by  fine 
and  Imprisonment  and  may  keq>  him  in 
prison  until  be  does  answer,  or  until  the  ad- 
Joummoit  of  the  board  puts  It  out  of  bis 
power  to  answer.  This  In  my  oidnlon  Is 
the  meaning  and  whole  scope  of  the  provi- 
sions of  sections  4068  and  4068  of  the  Po- 
litical Code,  which,  owing  to  the  fact  tbat 
the  board  of  equalization  had  adjourned  sine 
die  before  Blckford  was  arraigned  before 
Judge  Latimer,  proved  wholly  Inadequate  to 
tbe  exigenclM  of  the  case.  It  would  have 
been  vain'  for  him  to  ordee  Blckford  to  an- 
■wer  when  there  was  no  hoard  in  existence, 
to  which  an  answer  could  be  made,  and 
since  he  could  not  order  him  to  answer  he 
could  not  punish  him  for  not  answering.  He 
could  do  nothing  in  short  but  what  be  did— 
discharge  tbe  attachment  for  contoupt— un- 
less, as  seems  to  be  contended,  Blckford's 
contempt  of  the  authority  of  1^  board  of 
eqnalixatlmi  was  a  misdoneanor  punishable 
as  otiier  misdemeantns,  and  that  in  a  sum- 
mary iffoceedlng  by  the  superior  Jndg&  But 
there  is  no  statute  making  a  oontoupt  of 
the  authority  of  the  board  of  equalization 
a  misdemeanor,  and  if  It  were  a  misde- 
meanor tbe  Constitution  would  require  It  to 
be  prosecuted  In  the  name  of  the  people  of 
tbe  state  of  California  (article  6.  i  20)  and 
In  tbe  ordinary  form  of  procedure  and  sub- 
ject to  the  common  righto  of  defendants  in 
criminal  actions. 

The  amount  of  it  is  that  the  statute  needs 
to  be  amended  and  strengtboied,  by  making 
the  contempt  of  tbe  board  a  misdemeanor 
and  providing  an  adequate  penalty.  Tbe 
present  statutOk  owing  to  the  short  life  of 
the  board  of  equalisation,  Is  practically  Im- 
potoit 

SHAW,  J.  (dlsseitlng).  I  agree  with  aU 
that  is  said  in  the  foregoing  opinion  by  the 
court  except  the  discussion  and  omclusion 
to  the  eB%ct  that  the  order  erroneously  made 
by  the  superior  court  cannot  be  annulled  on 
certiorari  The  superior  court  was  not  with- 
out Jurisdiction,  for  It  still  retained  power 
to  punish  the  party  for  tbe  contempt  by  im- 
posing a  fine  or  Imprisonment  It  did  not 
exOTdse  its  Jurisdiction  by  deciding  that 
Blckford  should  not  under  the  facte  charg- 
ed, be  punished.  It  dismissed  the  proceeding 
solely  beoiuse  it  decided  that  It  had  no  Ju- 
risdiction to  Impose  any  punlshmoit  no  pow- 
er to  act  at  all  In  the  matter.  The  court  bs 
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the  order  dlsmlflslng  the  procMdingr,  etro- 
neoaaly  diveeted  Itself  of  farther  Jurisdiction 
thereof.  "Where  such  Is  the  case,  tiie  writ 
of  certiorari  Is  a  proper  proceeding  to  annol 
the  order."  Hall  r.  Superior  Court,  71  Gal. 
650,  12  Pac.  072;  Levy  y.  Superior  Court. 
66  Cial.  202,  D  Pac.  858;  Hall  r.  Superior 
Court,  68  Cal.  25,  8  Pac.  60D;  Carlson  v. 
Superior  Court,  70  Cal.  681.  11  Pac.  788. 
The  entire  proceeding  before  the  board  of 
superrisort  and  the  ancillary  proceeding  in 
the  superior  court  was  at  the  bdiest  of  the 
state,  and  th^  were  had  for  the  pari>08e  of 
securing  the  equal  tucation  of  the  property 
liable  ther^.  a  matter  in  which  the  state 
la  directly  interested  and  iM,  in  fact,  the 
real  party  In  Interest  It  is  therefore  bene- 
ficially Intraested  to  a  snfflclent  extent  to 
give  It  a  standing  in  court  to  hare  the  order 
annnlled  and  tlie  prosecnticm  for  contenqit 
of  Its  auUiori^  completed  and  determined. 
The  order  dlsmlsring  the  proceeding  ahould, 
In  my  opinion,  be  annulled,  and  the  superior 
court,  being  then  InTested  with  jurisdiction, 
coiUd  proceed  to  trial  and  Judgment  xtptm 
the  charge  against  Bickford. 

LORIOAN.  J.  (dissenting).  I  concur  with 
the  vlewa  expressed  in  the  foregoing  dis- 
senting opinion  of  Mr.  Justice  SHAW.  As 
to  the  prevBllIng  opinion,  while  I  am  sat- 
Isfled  that  from  the  undisputed  certification 
of  facts  Bickford  was  guilty  of  contempt  of 
the  authority  of  the  board  of  superrlsora 
meeting  as  a  board  of  equalization,  I  cannot 
agree  with  the  view  announced  therein  that 
there  is  no  party  beneficially  Interested  in 
this  proceeding  who  Is  entitled  to  have  the 
order  of  the  court  annulled  on  certiorari. 

The  Constitution  (article  18,  S  1)  requires 
all  property  not  exempt  from  taxation  to  be 
taxed  In  proportion  to  its  value,  and  und^ 
section  8072  of  the  Political  Code  the  board 
of  superrisors  meeting  as  a  board  of  equal- 
ization ia  Invested  with  the  power  and  It  is 
made  Its  duty  to  carry  thla  conatltutlonal 
mandate  Into  effect.  It  la  directed  by  said 
section  8672  to  "equalize  the  assessment  of 
all  property  In  the  county,"  and  unless  all 
property  Is  assessed  necessarily  the  assess- 
ment is  not  equal  and  the  coostltutlonal 
mandate  that  all  property  be  taxed  to  not 
carried  Into  effect  The  board,  as  an  agency 
of  the  state,  was  proceeding  to  carry  out 
this  duty  under  the  provisions  of  the  law 
authorizing  It  to  examine  witnesses  for  that 
purpose  when  Blcbford  refused  to  testify 
and  for  such  refusal  was  guilty  of  contempt 
under  section  4068  of  the 'Political  Code  and 
to  punishment  Uierefor  under  section  4068 
of  the  same  Code. 

Tliese  proceedings  before  the  board  in  the 
matter  of  equalizing  assessments  lare  essential 
proceedings  In  which  the  state  is  vitally  In- 
terested, being  directed,  under  ttie  provl- 
■1<H18  of  the  Constitution  and  statutes,  to- 


ward  the  securing  of  the  equal  assessment 

of  all  property.  Thte  heSng  txm,  It  must  be 
equally  boieflcially  interested  In  proceedings 
brought  to  punish  for  a  contempt  ot  Its  au- 
thority In  an  mdeavor  to  discharge  tlds  pub- 
lic duty.  There  is  no  room  for  any  distinc- 
tion as  far  as  the  public  interests— the  in- 
terests of  the  state — are  concerned  in  pro- 
ceedings before  the  board  In  the  mattCT  of 
the  equalizatlcm  of  assessments  and  [hvh 
ceedings  for  contempt  of  the  authority  of 
the  board  in  attempting  to  do  so.  They  are 
iMth  in  aid  of  the  public  IntereBta. 

While,  of  couroe,  it  must  he  conceded  that 
when  the  order  discharging  the  attadiment 
was  made  thwe  was  no  board  in  seMlon  be- 
fore which  Bl(&A>rd  might  have  volnntarlly 
appeared  to  purge  hlmatff  of  contempt  or  be- 
fore which  the  court  might  have  required 
him  to  appear  and  answer  and  order  him 
imprisoned  nndl  he  did  so,  stUl  tills  afforded 
no  warrant  for  the  action  of  the  court  In 
discharging  the  attadbment  and  releasing 
him.  He  was  guilty  of  contempt  In  refoslnf 
to  answer  before  a  board  which  was  lawful- 
ly in  session  at  the  time  of  the  refusal.  If 
the  result  of  his  contumacy  was  t^t  befote 
he  could  be  brought  to  bar  for  contempt  his 
opportunity  to  purge  himself  thertfrom  was 
gone,  this  constituted  no  reason  why  the 
Judge  of  the  superior  court  should  have  dis- 
charged him  without  pnnleiiment  He  was 
still  guilty  of  contempt,  and  tiie  court  should 
have  exercised  its  power  and  punished  hSm 
by  line  or  ImprisonnKnt  or  both. 

Bespondoit  daims  ttiat  by  the  order  dis- 
charging Bi^ford  the  superior  court  has 
now  lost  Jurisdiction  to  proceed  at  aU 
against  him,  and  that  no  substantial  ben^t 
can  be  obtained  by  an  annulment  of  the  or- 
der. I  do  not  agree  with  this  view.  The  ef- 
fect of  the  annnlmott  of  the  order  in  ques- 
tion here  Is  to  l«ive  the  proceeding  before 
that  court  as  it  stood  wtum  that  order  vras 
made.  It  then  had  Juriadlctioo  of  blm,  and 
It  has  now  the  power  to  secure  his  presKiee 
before  It  by  a  bmch  warrant  It  is  its  duty 
to  do  so  and  try  him  for  the  allured  cckh 
tempt,  and  If  found  guilty  punish  him.  Such 
disposition  of  the  case  Is  essential  in  my 
Judgment  to  the  proper  maintenance  of  the 
power  and  dignity  of  the  state: 

SEEAW,  jr.  I  concur  In  the  forsgolng  win- 
ton  of  Justice  LOBIOAN. 


KEE3ET  T.  KEESEY.    (Ll  A.  2,694.) 
(Supreme  Court  of  California.   Sept  14,  IdlL) 

1.  Divoson  (f  87*)  — QaoimDB— DnnnoK— 

What  Constitutss. 

Defeudant  held  not  guilty  of  deserting  ter 
husband,  within  CIv.  Code,  H  96.  96. 

[Ed.  Note.— For  other  ease^  see  Bivoroi^ 
Gent  Dig.  81  107-182;  Dec.  Dig.  f  87.«] 


•For  othw  ouw  M*  BUM  toplQ  and  sMtloa  NUHBBR  la  Dw.  Die*  *  An.  Die  ^  He.  gwln  *  Bap'r  Mum 
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2.  DXVOBOl    (I  87*)--GBOTnfl>B— Desibtion— 
Dbclabationb  of  Pabtibb. 

Where  a  wUe  wbb  residing  In  the  same 
honee  with  her  haal»nd,  and  was  caTrylng  on 
each  wifely  duties  fla  preparing  the  meals, 
tboogh  the  spouses  did  not  occapy  the  marital 
bed,  her  declaration  that  she  wonid  not  again 
live  with  her  husband  neither  constituted  de- 
sertion nor  lustlfled  the  husband  In  leaving 
her. 

[Ed.  Note^For  oOwr  eaaei,  aee  IHTorce, 
Dec.  Dig.  I  87.*] 

8.  DiToacB  H  37*)— Gboukm— Desebtion— 

EviDEHfca— VOLDNTAET  SePABATION. 

Where  a  husband  announced  to  bis  wife 
that  he  had  changed  his  reeidence,  and  would 
not  take  her  with  him,  and  within  a  year  would 
get  a  divorce  for  her  desertion,  and  she  agreed 
to  that  proposal,  and  the  husband  departed 
without  her,  such  conduct  la  not  evidence  of 
desertion,  but  only  establishes  separatioa  by 
consent,  with  the  understanding  uiat  one  of 
the  parties  would  apply  for  a  divorce. 

{Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |{  107-132;   Dec.  Dig.  i  37.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  P.  James, 
Judge. 

Action  for  divorce  by  O.  M.  Keesey  against 
Anna  D.  Keesey.  From  an  interlocutory  de- 
cree for  plaiutlfT  and  an  order  denying  a  mo- 
tion for  new  trial,  d^endant  appeals.  Re- 
Tersed. 

Smith,  Miller  A  Phelps,  for  appellant 
Wellborn  &  W^bom  and  J.  W.  Morln,  for 
respondent 

LORIQAN,  J.  This  an  action  for  di- 
vorce In  whtdi  the  defendant  appeals  firom 
an  lnterlocntoi7  decree  In  favor  of  plalntUt, 
and  from  an  order  denying  ber  motion  for 
a  new  trlaL 

The  comidalnt  alleged  extreme  croelty  and 
desertion,  wblch  was  dmled  by  def^dent, 
and  the  court  found  In  ftivor  of  the  plain- 
tiff on  the  ground  of  desertion  tmly.  Ai^l- 
lant  contends  that  this  finding  Is  not  sup- 
ported by  the  evidence. 

There  was  not  much  evidence  Introduced 
In  the  case  aside  from  tiie  testimony  of  the 
parties  themselves.  Plaintiff  and  defendant 
were  married  in  1896,  In  Orange  county,  in 
this  state,  and  lived  together  at  varioos 
places— San  Luis  Obispo  county,  Los  Ange- 
les, and  the  state  of  Texas— up  to  the  time 
of  the  alleged  desertion.  Plaintlfl  was  a 
widower  at  tbe  time  of  his  marriage,  and  in 
December,  1906,  he  and  his  wife  were  living 
traiporarily  at  tlie  residence  of  his -married 
daughter,-  Mrs.  Hill,  in  Los  Angdes.  Due^ 
Ing  some  part  of  that  month,  a  serious  al- 
tracation  arose  at  the  residence  of  Mrs.  Hill 
between  the  partlea— bnsband,  wife,  and 
daughter^resnlting  In  Mrs.  Hill  ordering 
tbe  defendant  from  her  hous&  Defendant 
at  once  left  As  to  her  d^rtore,  plaintiff 
testified  that  "she  left,  and  said  she  would 
never  Uve  with  me  again.  She  went  to  the 
New  Hampshire  street  place,  and  lived  there. 
She  said  we  would  never  live  together  there. 


and  I  said  I  had  a  place  to  stay."  Defend- 
ant at  once  took  up  her  residence  in  a  house 
on  Mew  Hampshire  street  Mn.  HUl,  after 
defendant  left  her  residence,  moved  all  tbe 
articles  belonging  to  defbnAint  out  of  the 
house,  placing  tb&n  in  a  shed  on  ber  prem- 
ises, from  which  mst  d^  defendant  tiad 
them  removed  to  the  house  on  New  Hamp- 
shire street  After  the  defendant  1^  Mrs. 
Hill's  residence,  the  plaintiff  rmnalned  there 
for  a  few  days,  when  his  daughter  returned 
to  her  bome  in  Texas.  Upon  the  departure 
of  ills  daughter,  idalntlff  went  to  live  with 
bis  wife  at  the  New  Hampshire  street  bouse^ 
which  contained  four  rooms  and  a  kitchen. 
The  plaintiff  testified:  '^be  deftodant  and 
I  agreed  to  both  live  in  the  New  Hampshire 
street  house,  and  we  did  sa  .1  lived  on  one 
side  and  she  on  tbe  other  side  of  the  hmise ; 
I  got  the  stuff  and  she  cooked  it,  and  we 
boarded  together."  The  defendant  testified 
more  in  detail  as  to  this  arranganent  and 
plaintiff  did  not  question  its  accura<7. 
She  said:  **Mr.  Keesey  came  there  [to  the 
New  Hampshire  street  house],  and  said  he 
would  come  and  live  there;  tlut  be  would 
live  on  one  side  and  I  on  the  other.  I  said, 
'Which  side  do  you  want?*  He  said  be  wan^ 
ed  two  roonw  and  a  kitdien.  He  said  I 
could  have  two  rooms,  and  I  said,  *A11  right' 
Then  he  said  be  would  get  flie  grocerlea  and 
stuff  to  eat  if  I  would  cook  it  and  I  said  I 
was  willhiB.'*  This  arrangemrat  was  carried 
out  until  March,  1007;  the  house  being  so 
occupied  by  them ;  ^e  preparing  the  meals, 
wblch  th^  ate  together.  WhUe  they  were 
living  at  ttils  residence,  plaintiff  was  Ul  for 
some  ttm^  confined  to  his  bed  from  the  ef- 
fects of  an  old  gunshot  wound  In  his  leg. 
During  this  period,  he  was  under  the  care 
of  a  doctor,  and  defendant  waited  on  blm, 
giving  him  his  medidne,  treated  and  dressed 
bis  wounded  1^,  and  prepared  and  brought 
his  meals  to  his  room. 

In  March,  1907,  apparently  without  any 
previous  discussion  between  tbe  parties  on 
the  subject,  plaintiff  told  defoidant  that  he 
was  going  4)a<dE  to  Arrc^  Grande,  In  San  Luis 
Obljqw  county,  where  he  had  some  property 
upon  which,  several  years  previously,  the 
parties  had  lived.  As  to  this  intended  de- 
parture, plaintiff  testified:  "I  told  her  I  was 
going  back  to  Am^o  Grande.  I  did  not  ask 
her  to  go  with  me ;  she  had  said  she  wonld 
never  live  with  me  any  more  the  day  th^ 
had  the  fight  In  Mrs.  HUl's  house.  I  packed 
up  the  furniture  in  the  house  before  I  went 
to  Arroyo  Grande.  *  *  *  I  took  all  the 
furniture  there  was  In  the  bouse,  both  on 
her  side  and  on  my  side.  I  think  there  wero 
the  springs  on  the  cot  and  an  old  oil  stove 
left  *  *  *  As  soon  as  I  could  get  them 
to  the  depot  and  shipped,  I  went  back  to 
Arroyo  Grande,  and  I  still  live  there.**  The 
d^endant  testified  as  to  the  departure  of 
plaintiff:  "He  said  be  was  going  to  move 
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to  Arroyo  Grande,  and  was  going  to  take  the 
things  oat  of  the  house,  but  he  did  uot  ask 
me  to  go  with  him.  I  was  willing  to  go 
with  him  and  live  with  him,  If  his  daughter 
would  leave  us  alona  •  •  •  He  said 
that  he  would  not  live  with  me  any  more. 
When  Mr.  Keesey  went  to  Arroyo  Grande 
the  last  time,  In  March,  1807,  he  said,  'You 
are  not  to  go  with  me,'  and  he  said,  'In  a 
year  I  will  get  a  divorce  from  you  on  the 
ground  of  desertion,*  and  I  agreed  to  It" 
These  statements  of  the  defendant  were  not 
denied  by  plaintiff,  and,  In  fact,  they  agreed 
In  the  main  with  the  testimony  of  plaintiff. 
Defendant  further  testified  that  she  stayed 
at  the  house  until  all  the  thlnjps  were  packed, 
and  there  was  not  a  thing  left  for  her  to 
sleep  on  or  cook  with,  or  anything  to  eat. 
**I  was  willing  to  go  to  Arroyo  Grande  with 
blm,  If  he  asked  me.  I  would  have  lived 
with  blm  at  any  time  up  to  the  time  he  filed 
the  suit,  and  would  now,  but  not  with  his 
daughter."  It  further  appears  from  the  tes- 
timony of  defendant,  and  not  contradicted  by 
idaintlff,  that  after  this  suit  for  divorce 
was  brought  plaintiff  visited  defendant  sev- 
eral times  at  her  residence  In  Pasadena. 
These  visits  were  friendly  and  somewhat 
prolonged ;  the  plaintiff,  at  the  Invitation  of 
defendant,  remaining  to  have  supper  with 
her.  When  he  visited  her,  he  asked  her  if 
she  would  not  agree  to  let  him  have  a  di- 
vorce, wtilch  she  declined  to  do,  stating  that 
she  did  not  think  he  was  entitled  to  It. 

A  witness  on  behalf  of  plaintiff  testified 
that  while  the  parties  were  both  living  at 
the  New  Hampshire  street  house  she  heard 
the  defendant  say  that  she  would  never  live 
with  plaintiff  again,  and  he  said  that  It  was 
no  use  for  them  to  try  and  live  together. 
These  Btatemoits  were  not  denied  by  either 
party.  Another  witness  testified  that  at  the 
same  residence,  while  the  parties  were  liv- 
ing together,  defendant  desired  ber  to  ask 
plaintiff  if  be  would  live  with  hot  again, 
which  she  did,  and  plaintiff  answered  that 
he  would  not;  that  be  was  going  to  pack 
up  everything  and  take  them  to  Arroyo 
Grande. 

This  presents  all  the  material  evidence  in 
the  ease.  No  property  question  was  involv- 
ed,  and  the  little  evidence  respecting  prop- 
arty  shows  that  each  of  the  spouses  was 
possessed  of  separate  means.  It  appears 
that  there  were  no  very  serious  quarrels  be- 
tween the  couple.  Plaintiff  himself  testified 
"she  never  mistreated  me  much."  Neither 
of  them  motioned  any  trouble  between 
them,  except  the  altercation  at  the  residence 
of  the  daughter,  in  December,  1906,  which 
seems  more  to  have  Involved  Mrs.  Hilt  and 
the  defendant  than  the  plaintiff.  He  testi- 
fied that  his  wife  was  of  a  very  violent  tem- 
per  i  she  said  nothing  against  him ;  but  the 
daughter  testified  in  an  IndefiDlte  way  that 
most  of  the  quarrels  between  the  parties 
were  about  investments  in  real  estate. 


On  this  appeal  tbe  reply  of  respondeit  to 
the  claim  of  appellant  that  there  Is  no  evi- 
dence to  sustain  the  finding  of  des«tlon  is 
that  the  record  sbpws  that  on  this  subject 
the  evidence  was  confllctlni^  and  for  that 
reason  tbe  finding  cannot  be  disturbed  here. 
But  we  do  not  perceive  any  conflict  In  any 
material  evidence.  The  evidence  appears  to 
us  to  be  all  one  way,  and  to  show  that  if 
there  was  desertion  at  all  that  in  fact  and  la 
law  It  could  more  reasonably  be  asserted  to 
be  the  desertion  of  defendant  by  plaintiff. 

[1]  "Willful  desertion  is  'the  voluntary 
separation  of  one  of  the  married  parties 
from  the  other  with  Intent  to  desert,"  and 
Is  manifested  "*  *  *  by  tbe  refusal  of 
either  party  to  dwell  in  the  same  house  with 
the  other  party  wh^  there  Is  no  Just  cause 
for  such  refusal."  Civ.  Code,  ifi  95,  06. 
"Separation  by  consent  with  or  without  the 
understanding  that  one  of  the  parties  will 
apply  for  a  divorce  is  not  desertion."  Civ. 
Code,  i  99.  Tbe  allegatloa  of  the  complaint, 
which  the  •court  found  was  sustained  by  the 
evidence.  Is  that:  "On  or  about  the  month 
of  December,  1906.  •  *  •  defendant 
♦  •  ♦  wiUfuUy  •  •  •  deserted  and 
abandoned  plaintiff,  and  •  ♦  •  still  con- 
tinues without  cause  to  desert  and  abandon 
plaintiff  and  to  live  separate  and  apart  from 
him  without  sufficient  cause,  ♦  •  •  and 
against  bis  will  and  without  his  consent.'* 
To  constitute  the  offense  of  desertion  as  al- 
leged,  the  evidence  must  show  that  the  de- 
fendant voluntarily  separated  from  the  plain- 
tiff ;  that  she  bad  refused  to  dwell  with  him 
In  the  same  house  without  any  just  cause 
for  the  refusal,  and  that  this  was  done  with 
intent  to  desert  the  plalntUC.  It  is  quite 
clear  that  the  evidence  falls  ^tlrely  to  mea» 
ure  up  to  these  requirements.  It  is  obvlout 
from  the  allegations  of  tbe  complaint  and 
the  testimony  of  plaintiff  on  the  trial  that 
his  sole  claim  of  desertion  on  the  part  of 
defendant  is  that,  following  the  altercation 
at  the  residence  of  the  daughter  of  plaintiff 
in  December,  1900,  and  when  she  was  order- 
ed out  of  the  house  by  the  daughter,  she  de> 
dared  to  plaintiff  that  she  would  never  live 
with  him  again,  and  that  from  that  day  she 
had  never  done  so.  But,  In  the  light  ot 
events  subsequent  to  this  declaration  de- 
;  fendant,  which  was  made,  doubtless,  in  an 
angry  moment,  whm  smarting  nndw  tbe  In- 
dignity of  being  ordered  from  his  daughter's 
home  without  any  protest  on  the  part  of 
plaintiff,  the  foct  is  that  witliln  the  month 
after  defendant  went  to  the  New  Hampshire 
street  house  their  matrimonial  cohabitlon 
was  resumed;  they  dwelt  togeth»  tbae, 
and  this  cohabitation  continued  up  to  the 
time  that  plaintiff  departed  for  Arroyo 
Grande.  It  is  of  no  moment  that  the  par- 
ties occupied  different  parts  of  the  house, 
and  did  not  occupy  the  matrimonial  bed. 
Plaintiff  dictated  when  he  came  there  to  live 
with  defendant  how  they  should  occupy  Um 
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rooms  In  tiie  house;  he  made  no  Tegaest  that 
the  matrimonial  cohabitation  ehonld  be  any 
dlffwait  than  what  It  was,  while,  oa  the 
part  of  d^teidant,  she  testified  that  he  might 
have  occupied  her  room  with  her,  had  he  so 
wished.  Bat,  whether  he  occupied  her  room 
or  not,  there  was  a  general  cohabitation  re- 
sumed betweoi  them  at  bis  solicitation  after 
she  took  up  her  residence  at  the  New  Hamp- 
shire street  house;  tbfiv  occupied  the  same 
house,  and  their  relations  were  perfectly  am- 
icable ;  th^  ate  their  meals  together,  which 
in  the  discharge  of  bet  wlftiy  duties  she  pre- 
pared, and  in  his  Illness  she  affectionately 
ministered  to  his  wants.  Under  these  ctmdi- 
tlons  and  without  any  cause  whatever  for 
doing  so^  the  plaintiff  stripped  Uie  house  of 
all  its  fonilture,  both  on  her  side  and  his, 
leaving  her  nothing  but  '*the  springs  on  ttie 
cot  and  an  old  oil  stoTe,"  and  without  aslclng 
ber  to  accompany  him  1^  the  house  and 
her,  and  took  up  his  residence  on  his  prop- 
erty at  Arroyo  Grande.  He  not  only  did 
not,  as  In  the  discbarge  of  his  legal  duty  to 
bis  wife  be  should  liave  done,  require  her  to 
accompany  him,  but,  according  to  her  state- 
ment (which  he  does  not  deny),  left  her  with 
a  declaration  on  his  part  tliat  she  was  not 
to  go  with  tilm,  and  that  in  a  year  he  would 
get  a  divorce  from  ber  on  the  ground  of  de- 
sertion. Under  these  unquestioned  facts  in 
the  case,  there  Is  no  room  for  any  claim  that 
defendant  was  gnilty  of  desertion  of  plalu- 
Uff. 

[2]  But  it  Is  said  that  there  was  testimony 
that  defetndant  bad  declared,  while  she  and 
plaintiff  were  occupying  the  New  Hampshire 
street  bouse,  that  she  never  would  live  with 
plaintiff  again.  But  that  testimony  amounts 
to  nothing.  When  this  declaration  was  made, 
as  was  also  his  declaration  to  the  same  ef- 
fect, they  were  then  actually  dwelling  togeth- 
er In  the  same  house,  and  her  declaratloa 
of  what  she  would  not  do  In  the  present 
case  simply  did  not  accord  with  the  fact  of 
what  she  was  then  actually  doing. 

[31  Nor  fs  the  uncontradicted  testimony  of 
defendant  that  plaintiff  said  when  he  left 
that  she  was  not  to  go  with  him,  and  that 
In  a  year  he  would  get  a  divorce  from  her, 
and  that  she  agreed  to  It,  of  any  moment 
at  all  in  establishing  desertion  on  ber  part 
On  the  contrary,  this  evidence  would  only 
establish  separation  by  consent,  with  the 
understanding  that  one  of  the  parties  would 
apply  for  a  divorce,  which  the  Code  express- 
ly declares  would  not  constitute  desertion. 
Civ.  Code,  {  99.  It  would  also  estabUsb  a 
collusion,  which  would  pretdude  the  grant- 
ing of  a  divorce  to  either  party.  Civ.  Code, 
«  114. 

The  decree  and  order  appealed  ^m  are 
reversed. 

We  concur:  HBNSHAW,  J.;  UELVIN,  J. 


PABKIN80N  T.  JOHNSON,  Governor. 

(S,  F.  6,927.) 

(Supreme  Court  of  California.   Sept  18t  1911.) 

1.  Statutes  (f  82*)— Retubw  of  Bill  bt 

■  GOVMNOB— VETO — RECORD. 

There  is  neither  coastitutlonal  nor  statu- 
tory provision  requiring  ooy  record  to  be  kept 
the  Governor  concerning  bills  returned  by 
him  without  his  signature,  nor  requiring  any 
record  to  be  made  of  the  date  of  the  return 
of  such  bills  In  the  Jonmals  of  either  bouse,  or 
on  the  bills  themsdves. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Dee.  Dig.  |  82.*] 

2.  Statutes  (|  26*)— Aooftioit— Method. 

A  bin  may  become  a  law  by  signature  of 
the  Governor  after  iwssage  by  the  Legislature ; 
by  the  Governor  retaining  it  without  signing 
it  for  10  days  (Sundays  excepted)  after  its 
deliver  to  bfm,  and  his  causing  a  certificate 
of  the  (act  to  be  made  on  the  bill  by  the  Sec- 
retary of  State,  and  depositing  the  bill  with 
the  laws  in  the  office  of  such  secretary ;  or  by 
passage  of  the  bill  over  the  Governor  s  veto. 

[Ed.  Note.-^For  other  cases,  see  Statutes, 
Cent  Dig.  S8  28-84 ;  Dec  Dig.  i  26.*] 

3.  Statutes  (8  285*)— Enactment— Bvidencb. 

Where  a  bill,  after  having  been  passed  by 
the  Legislature,  hag  been  properly  enrolled,  au- 
thenticated, and  deposited  in  the  office  of  the 
Secretary  of  State,  it  having  been  either  signed 
by  the  governor,  retained  by  him  without  sign- 
ing for  10  days  (Sundays  excepted),  and  the 
fact  certified  to  by  him,  or  passed  over  his  veto, 
it  is  conclusive  evidence  of  the  legislative  will; 
and  courts  will  not  loolt  to  the  Journals  of  the 
Legislature,  or  permit  any  other  evidence  to 
be  submitted,  to  determine  whether  or  how  the 
bill  passed. 

[Ed.  Note.— For  other  cas^  see  Statutes. 
C^t  Dig.  H  17,  27,  SSi,  S86;  Dee.  Dlg.l^ 
285.*) 

4.  STATtTTEs  (t  286*)— Pasbaob— Retobw  Bl 

GOVEBNOB— EVIDERCB  OF  JOURNALS. 

Const  art  4,  8  10,  requires  each'  house  of 
the  Legislature  to  keep  a  journal  of  its  pro- 
ceedings and  publish  tae  same,  and  enter  the 
yeas  and  nays  of  either  house  on  any  ques- 
tion, at  the  d^ire  of  any  three  members.  Sec* 
tion  16  declares  that  every  bill  which  has 
passed  the  Legislature  before  it  becomes  a  law 
shall  he  presented  to  the  Governor;  that  if  he 
approve  oe  shall  sign  it,  but  If  not  be  shall 
return  It,  with  bis  objections,  to  the  house  in 
which  Jt  originated,  which  shall  enter  such  ob- 
jections on  the  journal  and  proceed  to  recon- 
sider it  If  after  such  reconsideration  it  again 
passes  both  houses,  it  shall  become  a  law,  not- 
withstanding the  Governor's  objections,  and 
if  any  bill  shall  not  be  returned  within  10  days 
after  presentatloD  to  him  (Sundays  excepted), 
it  shau  become  a  law  as  though  signed,  unless 
the  Legislature  has  adjourned.  Held  that, 
since  such  provisions  do  not  require  an  eotry 
in  the  journals  of  the  bouse  of  the  date  a  bill 
was  returned  by  the  Governor  without  bis  sig- 
nature, sQ  entry  of  the  date  of  such  return  was 
not  conclusive  of  the  date  on  which  the  bill 
was  in  fact  returned. 

[Ed.  Note.— For  other  cases,  see  Statutes, 

Dec.  Dig.  e  288.*] 

5.  States  (8  41*)—lxaieLATvr%  Depabtvent 
— GovEaNoB. 

Under  Const  art  4,  }  16,  requiring  all 
bills  that  have  passed  toe  Legislature  to  be 
presented  to  the  Governor  before  they  become 
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a  law,  the  Oovernor  !■  a  component  part  of  the 
lawmaklDf  power. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  I  41.*] 

In  Bonk.  Application  for  mandamua  by 
i.  H.  ParklnBon,  aB  executor  of  the  will  of 
James  Tuoby.  deceased,  against  Hiram  W. 
Johnson,  as  Governor  of  the  State  of  Cftllfbi^ 

nia.  Denied  and  dismissed. 

B.  Platnauer,  for  petitioner.  U.  S.  Webb, 
Atty.  Gen.,  and  R.  C.  Van  Fleet,  Deputy 
Atty.  Gen.,  for  respondent. 

LORIGAN,  J.  This  Is  a  peUtion  for  a  writ 
of  mandamus  to  be  directed  to  the  respond- 
ent, as  governor  of  the  state  of  California, 
commanding  him  to  cause  assembly  bill  No. 
208,  passed  by  both  houses  of  the  last  ses- 
sion of  the  Legislature,  to  be  certified  by  the 
Secretary  of  State  as  a  statute  of  the  state. 

The  following  facts  are  alleged  in  the  pe- 
tition: That  during  the  last  session  of  the 
Legislature  there  originated  In  the  assembly 
a  (Certain  bill,  bnown  as  assembly  bill  No. 
208,  entitled  "An  act  to  authorize  the  per- 
sonal representatives  of  James  Tuohy,  de- 
ceased, to  bring  suit  against  the  state  of 
CaUfomla."  That  on  February  16,  1911, 
said  assembly  bill  passed  the  assembly  of 
the  state  of  California,  and  on  March  6, 
1911,  said  bill  passed  the  Senate  of  said 
state.  That  on  March  11,  1911,  said  assem- 
bly bill  was  presented  to  and  received  by 
respondent,  as  Governor  of  the  state  of  Cali- 
fornia, for  his  consideration  as  such  Gov- 
ernor,- at  which  time  said  bill  had  been  and 
was  properly  enrolled  and  authenticated  as 
prescribed  by  law.  That  said  assembly  bill 
has  not  been  approved  by  respondent,  and 
was  not  returned  by  him  to  the  assembly  of 
the  state  of  California  within  10  days  (ex- 
cluding Sundays)  after  said  11th  day  of 
March,  1911.  That  said  bill  was  not  returned 
by  respondent  to  the  assembly  until  March 
24,  1911,  on  which  date  It  was  returned  to 
it  by  respondent  with  his  objections,  and  said 
objections  were  thereupon,  and  on  said  March 
24,  1911.  entered  upon  the  Journal  of  the 
assembly.  That  the  said  journal  of  the  as< 
sembly  of  said  March  24,  1911,  contains  the 
following  entry:  "Messages  from  the  Gov- 
ernor. The  following  messages  from  the  Gov- 
ernor were  received  and  read.  Sacramento, 
Cal.  March  23, 1911.  To  the  Assembly  of  the 
State  of  California:  I  return  yon  herewith 
without  my  approval  assembly  bill  Na  208  en- 
titled *An  act  to  authorize  the  personal  repre- 
sentatives of  James  Tnohy,  deceased,  to  bring 
suit  against  the  state  of  California.  [Here 
follow  the  objections  stated  by  the  respondent 
for  declining  to  approve  the  bill.]  For  the 
rensons  given  I  have  vetoed  the  bill.  Re- 
spectfully submitted,  Hiram  W.  Johnson, 
Governor  of  California.' "  That  there  is  no 
other  or  different  entry  of  any  objections  of 
'the  respondent  to  said  assembly  bill  In  the 


Journal  of  thft  mUL  assembly.  That  petl- 
tUmer  has  demanded  of  reapondent  that,  as 
Governor,  he  canae  the  Secretary  of  State 
of  California  to  certify  on  said  asaembly  bill 
the  fact  that  said  bUl  was  not  returned  by 
the  Governor  wltiiln  10  days  (Sundays  ex- 
cepted) after  Its  receipt  by  him,  and  tbat 
said  assembly  hill  became  a  law. 

Upon  these  allied  facts  the  petitioner 
asks  for  a  mandate  to  respcmdoit,  oommand- 
Ing  him  to  cause  the  fact  to  be  certified  on 
the  bill,  by  the  Secretary  of  State,  as  pro- 
vided by  section  ISIS  of  the  PoUtlcal  Code; 
that  said  assembly  bU  had  remained  vrith 
the  Governor  10  days  (Sundays  excepted),  and 
had  therefore  become  a  law. 

The  answer  of  respondent  to  the  petition 
admits  all  the  all^tiona  contained  thendn, 
excepting  those  relating  to  hla  allied  fail- 
ure to  return  the  bill  to  the  aasemb^  with- 
in 10  days  iSnndays  excited)  after  it  was 
presented  to  him,  or  that  the  bill  waa  not 
returned  until  March  24,  1911.  These  par- 
ticular allegations  are  denied,  and  aa  a 
separate  answer  respondent  alleges  tbat  the 
assembly  bill  In  question  was  received  at 
the  office  of  the  Governor  and  receipted  for 
by  his  private  secretary  on  March  11,  1911; 
that  said  bill  was  returned  by  said  private 
secretary  personally  to  the  assembly  within 
10  days  (Sundays  excited)  thereafter,  to 
wit.  on  the  afternoon  of  March  23,  1911, 
with  the  message  from  the  Governor  (referred 
to  In  the  petition),  vetoing  It;  tbat  at  the 
time  said  bUl  was  returned,  <»i  March  23, 
1911,  the  assembly  was  In  regular  session; 
that  said  private  secretary  was  duly  recog- 
nized by  the  presiding  officer  of  the  assembly, 
and  announced  tbat  he  waa  delivering  to  It 
a  message  from  the  Governor,  and  deUvered 
said  message  with  said  bill  to  the  proper 
officer  of  the  said  assembly.  A  demurrer  to 
the  answer  was  Interposed  by  the  petitioner, 
and  the  matter  Is  before  us  after  a^ument 
on  the  demurrer  and  the  submission  thereof. 

[1]  The  Constitution  (section  10,  art.  4)  pro- 
vides that  "each  house  shall  keep  a  Journal 
of  Its  proceedings  and  publish  the  same  and 
tbe  yeas  and  nays  of  either  house  on  any 
question  shall  at  the  detdre  of  any  three  mm- 
bera  be  entered  on  the  Journal."  Section  16^ 
art.  4.  of  the  sftme  Constitution  provides  that 
"every  bill  which  may  have  passed  tbe 
Legislature  sbatl  before  It  becomes  a  law  be 
presented  to  the  Governor.  If  be  approve  it 
be' shall  sign  it;  but  if  not,  be  shall  return  It, 
with  his  objections,  to  the  house  In  which  It 
originated  which  shall  enter  audi  objectkns 
upon  the  Journal  and  proceed  to  reconsldtf 
It  If  after  such  reconsideration  It  agsin 
pass  both  bouses  •  •  *  It  shall  become 
a  law  notwithstanding  the  Governor's  objec- 
tions. If  any  bill  shall  not  be  returned  within 
ten  days  after  It  shall  have  been  presented 
to  him  (Sundays  excepted)  the  same  shall 
become  a  law  In  like  manner  as  If  he  had 
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signed  It  unless  the  Legislature  adjoorn- 
ment,"  etc.  These  are  the  only  sections  of  the 
Constitution  having  any  bearing  on  the  ques- 
tion Involved  here.  There  is  no  provision, 
either  constitutional  or  statutory,  requiring 
any  record  to  be  kept  In  the  office  of  the 
Governor  respecting  bills  returned  by  blm 
to  the  Legislature  with  bis  veto  thereof; 
nothing  requiring  any  record  to  be  made  of 
the  date  of  the  return  of  such  bills;  nor  Is 
there  any  provision  which  requires  any  offi- 
cer of  either  house  of  the  Legislature  to  make 
any  notation  or  entry  upon  a  bill  returned 
by  the  Governor  as  to  the  date  or  time  when 
It  was  returned  to  the  house  with  his  objec- 
tions thereto,  or  requiring  any  entry  on  the 
Journals  of  either  house  r^pectlng  the  re- 
turn, save  what  Is  required  by  section  16  of 
the  Constitution,  above  quoted. 

[2,  3]  There  are  three  ways  In  which  a  bill 
can  become  a  law:  By  the  signature  of  the 
Governor  after  Its  passage  by  the  Legislature; 
by  the  Governor  retaining  a  bill  without 
signing  it  for  10  days  (Sundays  excepted) 
after  Its  delivery  to  him,  and  his  causing  a 
certlQcate  of  the  fact  to  be  made  on  the  bill 
by  the  Secretary  of  State,  and  the  bill  de- 
posited with  the  laws  in  the  office  of  said 
Secretary;  or  by  the  passage  of  a  bill  over 
the  veto  of  the  Governor.  In  all  these  cases, 
if  the  act  is  properly  enrolled,  authenticated, 
and  deposited  In  the  office  of  the  Secretary 
of  -State,  It  Is  conclusive  evidence  of  the  I^- 
Islatlve  will,  and  courts  will  not  look  Into 
the  Journals  of  the  Legislature,  or  permit  any 
other  evidence  to  be  submitted,  to  determine 
whether  or  how  a  bill  passed.  People  v.  Burt, 
43  Cel.  560;  Tolo  County  v,  Colgan,  132  Cal. 
265,  64  Pac.  403,  84  Am.  St  Rep.  41;  People 
V.  Harlan,  133  Cal.  16,  65  Pac.  9.  So  that, 
as  to  all  bills  upon  which  there  has  been 
favorable  action,  due  enrollment,  authentica- 
tion, and  deposit  In  the  office  of  the  Secre- 
tary of  State  of  such  bill  is  conclusive  evi- 
dence of  the  legislative  will. 

The  bill  in  qnestlon  here  la  not  found  In 
the  office  of  the  Secretary  of  State,  authen- 
ticated as  tbe  law  of  this  state.  The  pe- 
titioner, however,  seeks  to  have  the  respond- 
ent compelled  to  deposit  it  there,  with  the 
authentication  of  the  Secretary  of  State 
thereon,  as  evidence  that  It  had  become  a 
law,  under  section  16  of  the  Coustitutlon, 
through  the  failure  of  the  Governor  to  re- 
turn it  to  the  assembly  where  It  originated, 
with  hla  objections  thereto,  within  10  days 
after  Its  presentation  to  him.  In  the  ab- 
sence of  such  deposit  and  authentication, 
tbe  position  of  petitioner  in  this  proceeding 
is  that  the  entry  In  the  Journal  of  the  assem- 
bly (which  respondent  admits  In  his  answer 
Is  correctly  set  forth)  shows  that  the  bill  was 
not  returned  by  the  Governor  to  the  assem- 
bly until  more  than  10  days  (Sundays  ex- 
cepted) after  it  had  been  presented  to  him; 
that  the  Journal  entry  Is  conchisl%'e  evidence 
of  this  fact,  and  that  parol  testimony  or  ex- 
traneous evidence  cannot  be  received  to  dis- 


pute, contradict,  or  vary  such  recital;  that 
the  facts  set  forth  in  the  answer  constitute 
an  attempt  on  the  part  of  the  respondent  to 
contradict  by  parol  evidence  the  recital  of 
the  assembly  Journal,  which  under  the  rule 
contended  for  by  petitioner  he  Insists  may 
not  be  done,  and  that  the  demurrer  to  the 
answer  for  these  reasons  should  be  sustained. 
This  Is  the  only  point  presented  on  the  de- 
murrer, and  In  our  Judgment  it  does  not  re- 
quire extended  discussion  because,  conceding 
for  present  purposes  that  the  position  of  pe- 
titioner is  correct — that  entries  in  the  assem- 
bly Journals  are  conclusive  as  to  matters 
contained  therein — they  can  only  be  conclu- 
sive as  to  matters  which  are  actually  recited 
therein,  and  which  are  spedflcally  required  to 
be  entered  in  those  Journals. 

[4]  Now  when  we  come  to  consider  the  en- 
try In  tbe  Journal  upon  which  the  petitioner 
relies,  and  the  provisions  of  section  16  of 
article  4  of  the  Constitution,  which  is  the 
only  section  that  directs  specially  what  shall 
be  entered  in  the  assembly  records  when  a 
bill  Is  returned  by  the  Governor  with  his 
objections  thereto,  we  find  that  the  Journal 
in  fact  contains  no  entry  or  recital  of  tbe 
time  when  the  bUl  was  returned  by  the  Gov- 
ernor to  the  assembly,  and,  further,  that 
neither  the  section  of  the  Constitution  re- 
ferred to  nor  any  otber  section  requires  any 
such  entry.  All  that  the  assembly  journal 
of  March  24,  1911,  contains  r^ectlng  the 
bill  here  In  question  Is  a  recital  that  "the 
following  messages  from  the  Governor  were 
received  and  read,"  followed  by  a  verbatim 
copy  of  the  objections  contained  in.  the  veto 
message  accompanying  the  bill  in  question 
here,  and  tbe  date  of  the  message — March  23, 
1911.  This  entry  only  shows  that  the  message 
was  read  to  the  assembly  on  the  24th  of  March. 
The  fact  that  It  was  returned  by  the  Gover- 
nor on  that  date,  or  any  other  date,  is  no* 
where  stated  in  the  Journal.  It  is  silent  on 
that  subject.  But,  even  If  the  Journal  entry 
could  be  considered  as  amounting  to  a  recital 
that  the  bill,  accompanied  by  tbe  objections  of 
tbe  Governor,  was  returned  by  him  to  the 
assembly  on  tbe  24th,  because  it  Is  referred 
to  in  the  Journal  of  the  proceedings  of  the 
assembly  of  that  date,  such  recital  would 
not  be  conclusive  upon  the  matter.  In  order 
to  make  the  Journal  entries  conclusive,  there 
must  be  some  provision  of  the  law  which 
requires  such  entries  to  be  made  therein, 
and.  as  far  as  making  an  entry  in  J:he  Jour- 
nal, as  of  the  time  when  a  bill  with  his  objec- 
tions Is  returned  to  either  house  of  the  Leg- 
islature by  the  Governor,  there  to  no  such 
provision.  There  are  only  two  pertinent 
sections  of  the  Constitution  respecting  jour- 
nal entries  involved  here — section  10  and 
section  16  of  article  4.  Section  10  requires 
that  each  house  shall  keep  a  Journal  of  "Its 
proceedings,"  and  the  return  of  a  bill  without 
his  approval  by  the  Governor  Is  not  a  pro- 
ceeding of  either  house  of  the  Legislature,  so 
there  Is  nothing  la  this  section  referred  to 
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which  requires  m&i  entry.  In  fact^ 
tloner  does  not  claim  that  it  doea.  He  re- 
lies particularly  on  section  16,  but  an  ex- 
amination of  that  section  will  show  there 
la  nothing  contained  In  it  raqalrlng  any  auch 
entry. 

[Ij  Under  onr  Oonatitutlon,  the  Gorernor 
1b  a  component  part  of  the  lawmaking  power 
of  the  state.  To  him  all  bllla  mast  be  sub- 
mitted for  action  before  becoming  laws,  and 
all  that  section  16  requires  (as  far  as  perti- 
nent here)  In  discharge  of  his  duty  as  a  part 
«jt  the  legislatiTo  branch  of  the  goTemmrat, 
with  respect  to  anch  bills,  is  that.  If  he  dls- 
approrea  any  of  them,  he  must  return  it 
to  either  bouse  within  10  days  (Sundays  ex- 
cepted) after  be  receives  It,  with  his  objec- 
tlfflis.  When  this  is  done,  the  duty  of  the 
OoTernor  is  discharged,  and  the  du^  to  be 
performed  the  bouse  where  the  bill 
originated,  and  to  wbidi  It  te  returned, 
arises,  and  that  duty  la  aimply  to  enter  the 
objections  of  the  executive  upon  the  Journal, 
and  proceed  to  consider  the  bllL  There  Is 
not  a  word  In  the  section  which  lequlres 
that  any  entry  shall  be  made  in  the  Journal 
respecting  the  time  when  the  bill  Is  returned 
by  'the  Governor.  And  we  would  banlly 
expect  to  find  a  provision  requiring  such 
an  entry,  and  to  which  the  conclusive  evi- 
dence rule  would  apply;  the  effect  of  such  a 
provision  would  be  to  make  inadvertent  and 
erroneous  recitals  in  the  Journal  of  one 
branch  of  the  L^ialatlTe  power  control  the 
action  of  the  executive  as  another  branch 
thereof,  and  by  such  recitals  defeat  the  veto 
power  constltutlonaUy  vested  In  the  latter, 
and  vrhlch  be  had  in  due  time  properly  ex- 
^clsed.  Aa  all  acts  of  tbe  Leglalature  re- 
ceiving favorable  consideration  are  eirolled, 
authenticated,  and  deposited  with  the  Secre- 
tary of  State,  and  whoi  this  is  properly 
done  are  conclusive  evidence  of  tbe  legisla- 
tive will,  it  is  only  In  extremely  rare  cases 
that  it  will  become  necessary  to  resort  else- 
where to  ascertain  whether  an  act,  not  so 
found  in  ttie  office  of  tbe  Secretary  of  State, 
^d  In  fact  become  a  law.  This  la  one  of 
these  rare  cases,  where  the  Journals  at  the 
assembly  are  resorted  to  under  a  claim  that 
there  are  redtala  therein  which  ar^  conclu- 
sive evldmce  that  the  Governor  failed  to  re- 
turn the  bill  in  question,  with  his  veto  there- 
of, within  tbe  time  allowed  the  Ckmstltu- 
tlon;  and  hence  It  became  a  law.  But,  as 
we  have  pointed  out,  there  is  no  provision 
of  the  Oonstltntlon  which  requires  any  such 
entry  of  the  date  of  return  to  be  set  forth 
In  tbe  Journal  of  the  assembly,  and  in  fact 
it  contains  no  such  entry.  If  It  did,  it  would 
not  be  concluBlve,  because  the  conclusive  evi- 
dence rule  can  only  apply  to  such  entrl^ 
as  are  constitutionally  required  to  be  set 
out  in  the  Journal.  On  the  bearing  of  this 
demurrer,  It  was  admitted  by  petitioner, 
while  Insisting  on  the  conclusiveness  of  the 


record,  that  be  could  not  question  tbe  truth 
of  the  fact  set  forth  In  tbe  answer  respecting 
the  return  of  tbe  bill  by  the  Governor  on 
March  23d,  as  stated  therein. 

The  demurrer  to  Uie  anawer  is  overruled, 
and,  as  the  fiuHB  set  fortb  in  the  anawer  are 
In  effect  admitted  to  be  true  by  petitioner. 
It  Is  not  necessary  to  proceed  further  In 
this  matter,  and  therefore  tbe  petition  for 
a  peremptory  writ  of  mandate  la  dismissed. 

We  concur:  ANQBLLOTTI,  J.;  SHAW, 
J.i  HENSHAW,  J.;  8LOS8.  J.;  UELTIN,  J. 


KERAERT  v.  EUREKA  LUMBER  CO. 
(Snpreme  Court  of  Montana.    Oct  3,  1911.) 

1.  APFXAL  AND   EbBOB  (S  1060*)— HABULBSa 

Ebbob— Adhibsioh  or  Evidence. 

In  an  action  for  damages  to  land  in  driv- 
ing logs  down  a  river,  in  which  tbe  original 
answer  alleged  that  defendant  drove  the  logs, 
but  tbe  amended  answer  claimed  that  they 
were  driven  by  W.,  under  a  contract  with  de- 
fendant, any  error  in  admitting  the  admiflsioQ 
of  tbe  origlnBl  answer  in  evidence  was  not  prejf* 
adicial  to  defendant,  where  tbe  jury  were  folly 
informed  as  to  the  contract  with  W.,  and  the 
circumstances  under  which  tbe  logs  were  driven. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  105a»J 

2:  Mabtbb  ahd  Sxbvaiit  Q  819*)— IiroBrairD- 
EKT  Cortbactob— Hasteb'b  Liabilrt. 
Where  the  land  of  a  riparian  owner  on  a 
navigable  stream  was  injured  bj  defendant's 
logs  being  driven  in  a  solid  Jam  above  its  mill, 

fiursuaDt  to  its  contract  with  another,  requir- 
Dg  the  contractor  to  so  drive  all  the  logs  pot 
in  by  defendant  to  defendant's  mill,  or  to  a 
solid  jam  above  tbe  mill,  and  defendant  re- 
fused to  permit  him  to  leave  a  channel  open, 
so  as  to  prevent  flooding  the  adjoining  lauds, 
bat  required  a  solid  jam  to  be  m&intamed,  de- 
fendant was  liable  for  resulting  damages  by 
the  banks  being  flooded,  Irrespective  of  whetlH 
er  the  contractor  was  an  Independent  contrac- 
tor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  1259,  1260;  Dea  Die 
S  319.*] 

3.  Navioabu  Watebs  d  S9*)  —  FtooDtif o 
Lands— Acttoit—Alleoatjon— Damage, 

The  complaint  described  100  acres  as  be- 
longing to  plaintiff,  and  alleged  that  defendant 
causea  a  jam  of  logs  to  form  a  dam,  interrupt- 
ing tbe  flow,  thereby  overflowing  tbe  banks  and 
covering  them  with  lews,  etc.,  washing  away 
the  banks  "on  the  land  of  plaiattff,"  tearing 
down  and  washing  away  trees,  bnildings.  etc, 
"on  such  land,"  washing  away  a  wagon  bridge 
thereon,  cutting  gullies  in  tbe  soil  of  "plain- 
tiff's laod,"  and  cutting  a  new  channel  across 
the  lands,  and  msklng  the  *nand  of  plaintiff** 
uninhabitable.  Beld,  that  the  complaint  did 
not  allege  any  damage  to  lands  not  flooded,  an 
incidental  to  the  damage  caused  by  the  actual 
flooding. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec  Dig.  %  39.*)' 

4.  Damages  <S  146*)  —  PuEADiiroa  —  Sfeciai. 
Damages. 

Damages  to  a  riparian  owner,  whose  lands 
are  flooded  in  driving  logs,  by  being  rrauir^d 
to  move  away  from  the  stream  because  oi  dam- 
age to  the  land  actually  flooded  were  special 
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damages,  and  ahoald  faave  been  pleaded  In  an 
action  for  damases  for  flooding  tbe  land. 

TEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  411 ;  Dec.  Dig.  f  146.»] 

Appeal  from  District  Court,  Flatbead  Coun- 
ty; J.  H.  ErlcksoD,  Judge. 

Action  hy  Adolpb  i:eraert  against  the  E^3- 
reka  Lumber  Company.  From  an  order  deny- 
ing a  motion  for  new  trial  after  judgment 
for  plaintiff,  defendant  appeals.  Affirmed, 
unless  plaintiff  flies  rttnlttltnr;  othwwlse 
rerersed  and'  new  trial  ordered. 

W.  N.  Nofffelnger  and  Hans  WalcUl,  fbr 
appellant   Sidney  M.  Logan  and  BmesC  U. 

CbSMi,  for  respondent. 

SMITH,  J.  This  action  was  b^pnn  to  re- 
cover damages  on  account  of  the  &ct,  as 
alleged  in  tbe  complaint,  that  defendant  had 
so  carelessly  and  negligently  driven  certain 
logfi  down  the  Tobacco  river,  in  Flathead 
county,  through  the  lands  of  the  plaintiff,  as 
to  damage  and  destroy  each  lands,  togeUier 
with  certain  buildings  and  personal  property 
situated  thereon.  Plaintiff  had  a  verdict  and 
Judgment  for  $1,416.  Defendant  appeals 
from  an  order  denying  a  new  trlaL 

[1]!.  By  original  answer,  In  paragraph  6, 
defendant  admitted  driving  the  logs,  bat  aft- 
erwards, by  amendment,  alleged  that  they 
were  driven  by  one  Wllbam,  under  a  contract 
betwem  them.  At  the  trial  paragraph  5  of 
the  original  answer  was  received  in  evidence, 
over  defoidant's  objection.  We  find  no  re- 
versible error  In  this ;  we  regard  the  wbole 
matter  as  immaterial,  in  view  of  tbe  fact  that 
the  Jury  was  folly  informed  u  to  the  con- 
tract and  the  circumstances  under  which  the 
logs  were  drlTou 

2.  The  contract  provided,  among  other 
things,  as  follows :  "Wllbum  agrees  to  drive 
all  logs  that  may  be  put  Into  the  Tobacco 
riTer,  from  a  point  two  miles  above  the  place 
now  occupied  by  what  is  known  as  the  Van 
Wagenen  dam,  to  the  mill  now  operated  by 
the  company  at  Eureka.  Wllbum  farther 
agrees  to  keep  tbe  mill  supplied  at  all  times 
with  logs  If  there  shall  be  a  snfflclent  amount 
of  logs  in  the  river  to  do  so,  or  to  bring  to  the 
mill  an  amount  equal  to  whatever  is  put 
into  tbe  river  by. the  company's  wood  crew 
and  their  contractor.  In  case  there  are  too 
many  logs  In  tbe  river  to  bring- all  to  the 
mill,  then  the  company  are  to  accept  a  solid 
Jam  at  mill." 

If]  It  is  contended  that  Wllbum  was  an 
independent  contractor,  and  therefore  that  he 
alone,  and  not  the  defendant,  was  responsible 
for  tibe  damage  caused  by  the  logs.  It  ttQ- 
pears  from  tbe  testimony  that  the  defendant 
company  placed  In  the  stream  about  17,000,- 
000  feet  of  logs,  and  that  these  logs  were 
"packed  solid"  in  the  river  for  a  distance 
of  from  8  to  12  miles  above  its  mllL  Plain- 
tiff's property  was  situated  about  1%  miles 
above  the  mill,    Tbe  result  of  so  crowding 


tbe  rlvw  with  l(«s  was  that  they  became 
Jammed,  and  dammed  up  the  stream  in 
places,  In  cmseqnenoe  of  which,  what  the 
Jams,  as  tbe  witnesses  describe  them,  were 
br<Aen,  the  water  came  down  In  such  qnanti- 
ties  as  to  cause  a  **blg  flood."  and  Vbe  logs 
were  forced  out  of  the  stream,  over  and 
upon  the  adjoining  lands,  Including  those  of 
the  plaintiff.  It  wiU  he  noted  that  the  de- 
foidant  company  had  contracted  with  Wll- 
bum to  dtber  bring  all  logs  to  the  mill,  or 
maintain  a  solid  Jam  there.  When  WUbura 
requested  of  the  presld«it  of  the  company 
p«miHlcm  to  leave  the  channel  open  for  a 
short  distance.  In  order  to  prevent  flooding 
the  adjacent  lands  he  met  with  a  refusal. 
It  is  apparent,  therefore,  that  It  becomes  Im- 
auterial  to  inqubre  whether  Wllbum  was 
technically  an  independent  contractor;  In  a 
certain  sense  he  was,  but  the  damages  sus- 
tained by  tbe  plaintiff  were  occasioned,  not 
by  any  negligence  on  his  part  in  managing 
the  drive;  but  by  reason  of  the  negligence  of 
the  defendant  in  ovwloading  the  stream.  In 
order  that  the  logs  might  be  "driven  solid"; 
In  other  words,  by  the  manner  In  which  the 
work  was  necessarily  conducted  under  the 
contract  There  is  really  no  substantial  con- 
troversy on  this  point  In  the  testimony.  In 
this  view  of  the  case,  tiie  authorities  dted 
by  the  aivellant  are  not  in  point  as  they  all 
relate  to  specific  acts  of  negligence  on  tbe 
part  of  Ind^midffiit  contractors.  In  arrivli^ 
at  tbe  forcing  conclusion  we  have  assumed 
(of  which  aBBumpti<m  defendant  cannot  com- 
plain) that  tba  Tobacco  river  Is  a  navigable 
stream.  We  think  the  foregoing  disposes.  In 
effect  of  all  otbet  questions  raised,  save  one. 

rs.4]  8.  Over  defendant's  objection,  the 
plaintiff  was  allowed  to  testify  that  certain 
lands,  inddentally  described  In  the  complaint 
but  not  flooded,  had  beok  lessened  in  value 
in  the  sum  of  $2  per  acre,  by  reason  of  the 
injury  to  flooded  land  and  the  improvements 
ttaererai.  We  think  the  objection  interposed 
was  suffldoitly  speclfle  to  raise  the  point 
made  by  the  aj^llant  and  that  the  testi- 
mony was  erroneously  received.  The  com- 
plaint after  descrUiIng  160  acres  of  land 
of  which  plaintiff  is  alleged  to  be  the  owner, 
sets  forth  "that  the  defendant  •  •  • 
caused  *  *  *  a  jam  of  logs  to  pile  up 
and  form  a  dam,  thereby  Interrupting  and  ob- 
structing the  natural  flow  of  the  waters  of 
said  stream,  and  causing  the  same  to  overflow 
its  banks,  and  to  cover  and  Inundate  and 
flood  the  lands  of  i^Intiff  hereinbefore  de- 
Bctibed,  and  to  carry  onto  and  eorer  the  same 
with  large  quantities  of  sawli^  sand,  and 
rubbish  and  d£bris;  to  tear.  down,  wash 
away,  cut  but  erode,  and  destroy  the  natural 
banks  of  said  stream  on  the  lands  of  plain- 
tiff; to  tear  down,  uproot  and  msh  away 
the  fralt  and  ornamental  trees  and  v^totlon 
of  plaintiff  growing  on  said  land; to  wash 
away  and  destroy  the  habitation,  bams,  and 
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Other  balldlngs  of  plaintiff  on  said  land;  to 
carry  off,  wash  away,  and  destroy  large 
quantities  of  vegetables  stored  on  said  lands, 
and  large  quantities  of  household  goods  and 
fnmltnre  and  farming  Implements,  machin- 
ery, and  personal  property  of  plaintiff;  to 
wash  away  and  destroy  plaintiff's  wagon 
bridge  across  said  stream  on  said  land;  to 
tear,  erode,  wash,  and  cut  great  gollles,  ra* 
Tines,  seams,  and  gashes  in  the  soil  of  plain- 
tiff's land,  and  causing  the  said  stream  to 
leave  Its  natural  channel,  and  to  cut,  tear, 
and  wash  a  new  channel  across  the  land  of 
plaintiff,  and  to  render  the  lands  of  plaintiff 
untlllable,  nnprodnctiv^  and  uninhabitable; 
to  destroy  the  private  road  of  plaintiff  across 
said  land,  and  com[>elllng  plalnUff  on  ac- 
count thereof  to  build  a  new  road  at  great 
annoyance  cost,  and  expraise."  We  find  In 
the  foregoing  no  all^atlon  which  would 
tend  to  notify  the  defendant  that  idalntlff 
would  claim  damages  to  lands,  not  flooded, 
as  incidental  to  those  caused  to  property 
actually  Injured  or  destroyed.  Plaintiffs 
couns^  stated  to  the  court  at  the  time  the 
testimony  was  offered  that  **we  would  have 
to  move  away  from  the  water."  Sudi  dam- 
ages are  special,  and  should  have  beoi  plead- 
ed. O'Brien  t.  Quinn,  85  Moot,  441,  90  Fac. 
168. 

There  la  no  necessity  tor  a  retrial  of  this 
cause,  unleea  resptmdent  so  elects.  It  Is 
ordered  that  the  order  appealed  from  be 
affirmed,  provided  plaintiff  shall,  within  10 
days  after  remittitur  received  In  the  court 
below,  agree  to  remit  the  sum  of  $800  from 
the  Judgment,  as  of  date  of  its  orltfnal 
entry;  otbrawlse  a  new,  trial  Is  ordered. 
Appellant  to  pay  costs. 

BIU.NTLY.  O  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  ex  rel.  BOGY  v.  BOABD  OF 
COM'BS  OF  CHOUTEAU 
COUNTY  fit  aL 

(Supreme  Court  of  Hontana.   Oct  9,  1911.) 

COUNTIBS  ffl  14*)— CREATIOW  OF  NEW  COUN- 
TIES—SUBMIBSIOTI  TO  POP0LAB  VoTB— Stat- 
UTOBT  Provisions— "QuAUFiBD  Electobb 
or  THK  Pboposed  New  Coontt." 

Laws  1911,  c.  112,  by  section  2,  confers 
power  to  create  new  counties  upon  county  com- 
mieBioners,  and  provides  that  the  proceediage 
therefor  shall  be  instituted  by  petition  signed 
bj  at  least  one-half  of  the  qualified  electors 
M  tha  proposed  new  county"  whose  names  ap- 
pear on  the  official  registration  books  ased  •at 
the  general  election  therein  last  preceding  the 

£re8eQtation  of  the  petition,  and  permits  the 
sard  to  take  the  petition  as  prima  facie  evi- 
dence of  the  jarisdlctlonal  facts  or  to  bear  evi- 
dence thereon.  Sections  8  and  4  requite  the 
commiasioners  to  designate  the  election  pre- 
cincts in  the  proposed  new  county,  aod  to  pro- 
claim and  bold  an  election  therein.  A  petition 
showing  all  other  Juiiadletfonal  facts  contained 
641  signatures,  all  of  which  the  board  found 


were  of  electors  entitled  to  Join  In  the  petition, 
and  that  of  the  total  of  1,411  registered  voters 
on  the  register  143  did  not,  because  of  deaths, 
removal,  etc.,  represent  quali6«d  electors,  but 
held  the  petition  insnfficient  because  It  was 
not  signed  by  one-balf  of  the  total  number  of 
1,411.  Held,  that  the  qualified  electors  of  the 
proposed  new  county  were  those  whose  names 
were  properly  on  the  list,  excluding  tibose  de- 
ceased, or  disqualified  by  change  <»  residence 
or  other  cause,  and  that*  as  the  number  of  Ag- 
natures  remaining  on  the  petition  was  more 
than  one-half  of  tne  properly  qualified  electors, 
the  petition  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f  10;   Dec  Dig.  |  14.« 

For  other  definitions,  see  Words  and  Flua^ 
es,  vol.  7,  pp.  5875,  6878.] 

Appeal  from  District  Cour^  Lewis  and 
Caark  County;  J.  M.  CSementa,  Judge. 

Application  by  the  State,  on  the  relation 
of  L.  V.  Bogy,  for  mandamus  against  the 
Board  of  Commissioners  of  Chouteau  County 
and  O.  O.  Skylstead  and  others,  members 
thereof,  to  compel  further  proceedings  in 
the  creation  of  a  new  county.  Judgment  for 
plaintiff,  and  defendanta  anneal.  Affirmed. 

Albert  J.  Oalen.  Atty.  Gen.,  and  W.  S. 
Towner,  Asst  Atty.  Gen.,  for  appellants. 
Gunn  ft  Hall,  for  respondent 

BBANli^y,  0.  J.  Application  for  manda- 
mus. On  May  22,  1911,  there  was  presented 
to  the  board  of  commissioners  of  Chouteau 
county  a  petition  asking  for  the  creation  of 
a  new  county,  to  be  named  Blaine,  out  of 
territory  within  the  boui\daries  of  Chouteau 
county  described  In  the  petition.  The  pro- 
ceeding thus  sought  to  be  Initiated  is  au- 
thorized by  an  act  of  the  last  legislative 
assembly  providing  a  uniform  mode  for  the 
"creation,  organisation  and  dassiflcatlon  of 
new  counties,  for  locating  the  county  seats," 
and  for  other  purposes  incidental  and  neces- 
sary to  accomplish  the  main  purpose  of  tbe 
legislation.  Laws  1911,  c.  112,  p.  205.  The 
petition  contained  a  statement  of  the  facts 
necessary  to  confer  Jurisdiction  upon  the 
board,  and  to  require  it  to  proceed.  It  pur- 
ported to  bear  the  signatures  of  more  than 
one-balf  of  the  qualified  electors  of  the 
proposed  new  county  wtaose  names  ai^wared 
on  the  official  registry  books  used  at  tbe 
last  preceding  general  election  held  therein, 
as  required  by  the  statute,  and  was  prop- 
erly verified  by  the  affidavits  of  three  qual- 
ified electors  and  taxpayers.  By  order  of 
the  board  duly  made  notice  was  published 
fixing  the  bearing  for  June  lltb.  The  num- 
b^  of  signatures  to  the  petition  was  681. 
Prior  to  Ita  formal  presentation  to  tbe  board, 
however,  written  requests  for  leave  to  with- 
draw their  Bdgnatures  were  ffled  with  Oia 
board  40  of  the  original  slgnera.  Dur- 
ing the  course  of  the  bearing,  wblcta  wu 
adjourned  from  time  to  time  until  July  1st, 
the  board  strudc  off  the  hamea  of  tboe« 
who  had  requested  to  withdraw ;  the  number 
of  signatures  being  ttaua  reduced  to  611. 
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None  of  the  facts  etated  In  the  petition  or 
attached  affidavits  were  controverted  by  any 
one.  At  the  hearing  It  appeared  that  there 
were  upon  the  official  register  used  at  the 
last  preceding  general  election  a  total  of 
1,411  names.  Gonnsel  representing  the  peti- 
tioners introduced  evidence  showing  that  of 
this  number  many  bad  either  died  or  per- 
manently removed  from  the  county,  or  bad 
registered  in  two  different  precincts.  This 
evidence  was  in  the  form  of  sworn  testi- 
mony of  witnesses  who  had  personal  knowl- 
edge of  the  persons  who  bore  the  namra  in 
question,  and  was  not  controverted.  At  the 
conclusion  of  the  hearing  the  board  found 
all  of  the  facts  as  stated  In  the  petition; 
that  all  of  the  641  signatures  were  of  elec- 
tors entitled  to  Join  In  the  petition;  tliat 
of  the  total  of  1,411  names  on  the  register 
143  did  not,  because  of  deaths,  permanent 
removal  from  the  county,  etc.,  represent 
qualified  electors;  and  that,  deducting  these 
names  from  the  list,  641  represented  more 
than  one-half  of  the  remainder.  It  never^ 
theless  held  the  petition  insufficient,  and 
refused  to  proceed  because  it  did  not  bear 
the  signatures  of  at  least  one-balf  of  the 
total  number  of  1,411.  Thereupon  the  re- 
lator, a  taxpayer  and  resident  of  the  pro- 
posed county  of  Blaine,  Instituted  this  pro- 
ceeding. The  district  court  was  of  the  opin- 
ion that  from  the  facts  found  by  the  board, 
and  stated  above,  the  petition  was  sufficient, 
and  rendered  judgment  directing  the  writ 
to  Issue.    The  defendants  have  appealed. 

Section  1  of  the  act  referred  to  defines 
the  circumstances  under  which  a  new  coun- 
ty may  be  created  either  out  of  territory 
within  a  county  already  existing  or  out  of 
territory  Included  in  two  or  more  adjoining 
counties.  Section  2  confers  the  power  to 
create  the  new  county  upon  tbe  board  of 
commissioners  of  the  county  out  of  which 
the  territory  of  the  proposed  new  county  is 
to  he  talien;  or  If  it  Is  the  purpose  to  In- 
clude in  the  proposed  county,  territory  from 
two  or  more  counties,  upon  the  board  of 
the  county  from  which  the  greatest  area 
of  territory  is  to  be  taken.  The  proceeding 
must  be  Initiated  by  petition.  "Such  peti- 
tion shall  t>e  signed  by  at  least  one-half  of 
the  qualified  electors  of  the  proposed  new 
county,  whose  names  appear  on  tbe  official 
registration  books  used  at  the  general  elec- 
tion held  therein  last  preceding  tbe  pres- 
entation of  said  petition  to  the  board  of 
county  commissioners  as  herein  provided. 
•  ♦  •  "  If  territory  Is  to  be  taken  from 
more  than  one  county,  separate  petitions 
must  be  presented  by  the  electors  from  such 
portions  of  territory  so  to  be  taken.  There 
must  be  attached  to  each  petition  the  affi- 
davits of  three  qualified  electors  and  tax- 
payers of  the  territory  from  which  It  comes, 
verifying  the  genuineness  of  the  signatures 
and  also  the  truth  of  the  statements  recited. 
The  coarsa  of  procedure  to  be  pursued  by 


the  board  is  Indicated,  and  at  the  hearing, 
after  notice,  tlie  board  may  take  the  peti- 
tion as  prima  facie  evidence  of  the  Jurls- 
dictloual  facts,  or  It  may  bear  evidence; 
or,  upon  proper  petition  by  qualified  elec- 
tors from  a  definite  portion  of  territory, 
may  change  the  boundaries  of  the  proposed 
county  so  as  to  exclude  such  portion  of 
territory.  If  upon  the  hearing  the  facts  are 
found  Justifying  action  by  the  tward,  it 
must  by  resolution  make  a  record  of  them. 
Section  S  then  makes  it  Incumbent  upon 
the  board  to  divide  the  designated  terri- 
tory into  townships,  road  and  school  dis- 
tricts, and  to  designate  election  precincts, 
and  thereupon  to  proclaim  and  bold  an  elec- 
tion. If  upon  canvassing  the  returns  it  Is 
found  that  th^  result  is  in  favor  of  the 
new  county,  as  required  by  section  4,  the 
bo&ri  shall  by  r^olutlon  declare  tbe  county 
organized.  The  election  must  Include  the 
selection  of  a  county  seat  and  the  neces- 
sary county  and  township  officers.  Sections. 
5  to  15,  inclusive,  embody  provisions  direct- 
ing how  the  internal  affairs  of  the  county 
are  to  be  adjusted  by  tbe  newly  elected 
officers. 

From  this  t)rlef  rteumd  of  the  provisions 
of  the  act.  It  Is  apparent  that  It  was  tbe 
duty  of  the  defendant  board  to  proceed  to 
proclaim  and  hold  the  election,  If  tbe  num- 
ber of  signatures  to  the  petition  was  suffi- 
cient under  the  requirement  of  section  2; 
for,  all  the  other  Jurisdictional  facts  having 
been  found  In  favor  of  the  petitioners,  the 
board  had  no  discretion  but  to  proceed  under 
the  provisions  of  section  3.  This  Is  con- 
ceded by  the  Attorney  General,  but  he  ar- 
gues that  It  was  the  clear  intent  of  the 
Legislature,  as  expressed  In  tbe  language, 
supra,  from  section  2,  that  tbe  number  of 
signatures  must  be  at  least  one-iialf  of  the 
number  of  names  of  electors  as  they  ap- 
pear upon  the  registration  books,  without 
regard  to  the  number  of  them-  which  might 
have  been  canceled  by  the  registry  agent 
under  section  476,  Rev.  Codes,  because  of 
death,  removal,  etc.  Counsel  for  relator  con- 
tend tliat  the  requirement  refers  to  those 
qualified  electors  only  whose  names  are 
properly  on  the  list,  and  hence  that,  the 
board  having  found  that  143  of  the  names 
on  the  list  do  not  represent  quaUfied  elec- 
tors. It  should  have  deducted  these  from 
tbe  total  sum.  With  this  latter  contention 
we  agree.  It  is  clear  from  the  language 
employed  *that  the  signers  of  such  a  peti- 
tion shall  at  tbe  time  of  signing  possess 
two  qnallflcatlons,  viz.,  they  must  be  qual- 
ified electors  of  the  proposed  new  county, 
and  their  names  must  be  found  upon  the 
registration  books.  Though  a  name  Is  found 
upon  the  list  of  registered  electors.  It  does 
not  follow  necessarily  that  tbe  person  who 
was  registered  under  that  name  Is  there- 
fore a  qualified  elector.  At  best,  if  he  Is 
living,  be  1»  only  prima  facie  Buch,  even  if 
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he  retains  his  nsldaics.  Death  or  a  dls- 
qnallflcatlQit  then  existing  or  tlwreafter 
wrought  by  change  of  residence  or  other 
canse  remores  him  from  the  dass  of  elec- 
tors. Thwefore,  to  give  significance  to  the 
expression  "qualified  electors  of  the  proposed 
new  county,"  it  must  be  understood  as  a 
limitation  upon  the  number  of  those  who 
only  may  be  taken  Into  account,  notwith- 
standing the  number  of  names  an>earing  on 
the  list  In  other  words,  tlie  number  of 
names  upon  the  list  is  not  the  criterion, 
but  the  number  of  names  of  those  who  at 
the  date  of  signing  the  petition  are  qualified 
electors.  That  this  is  the  correct  view  is 
hiade  manifest  by  the  duties  which  mast 
be  discharged  by  the  board  In  determining 
the  safflciency  of  the  petition.  While  it 
must  be  accepted  as  prima  facie  evidence  of 
the  truth  of  everything  contained  In  It,  on 
final  conBlderatlon  of  it  the  board  must 
hear  the  petltionera  and  any  opponents  and 
receive  evidence  offered  to  establish  or  con- 
trovert the  facta  set  forth  In  It.  It  must 
thereupon  determine  the  truth  of  all  jarla- 
dictlonal  facts,  among  others,  whether  It 
"contnins  the  genuine  signatures  of  at  least 
one~half  of  the  qualified  electors  of  the  pro- 
posed new  county  as  herein  required."  8ec< 
tlon  2.  If  the  facts  stated,  among  which 
Is  the  fact  that  the  signers  are  qualified 
electors  of  the  proposed  new  county,  may 
be  controverted.  It  may  be  shown  that  any 
signer  Is  not  such  an  elector,  even  though 
his  name  Is  on  the  list  Hence  the  petition- 
ers may  show  that  some  of  the  names  on  the 
list  are  not  those,  of  qaallfied  electors. 

It  is  argued  by  the  Attorney  General  that 
this  conclusion  recognizes,  as  lodged  in  the 
board,  the  power  to  cancel  froid  the  regis- 
tration bocdES  the  names  of  deceased  or 
disqualified  electors,  whoreas  by  the  ststute 
(section  476,  supra)  it  is  lodged  exfdusiTely 
in  tile  registiy  agent,  to  be  exercised  during 
the  period  of  registration  only.  We  do  not 
agree  with  thia.  The  board  does  not  re- 
move any  name.  It  merely  ascertains  from 
the  list  the  names  of  those  who  are  qualified 
electors,  in  order  tJiat  It  may  know  that 
the  petition  bears  the  edgnatures  of  the 
requisite  number. 

A  number  of  cases  are  cited  1^  counsel 
in  support  of  tbelr  respective  contentions, 
including  State  ex  rel.  Strlngfellow  v.  Board 
of  CJommlssloners,  42  Mont  62,  111  Pac.  144 ; 
but  the  provisions  of  the  statutes  examined 
in  them  differ  materially  from  those  under 
consideration  here.  Uence  they  have  not 
substantially  aided  us  In  reaching  a  conclu- 
sion. 

The  judgment  is  affirmed. 
Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


AIINOLD  et  al.  t.  FRASER. 
(Supreme  Oourt  of  Montana.    Oct.  9;  1911.) 

1.  Canckhxation  or  iNarraiFiaDin  Q  87*)— 
Gohplaint-Rkquiutxs.  * 

A  complaint  m  an  action  by  a  vendor  to 
cancel  a  contract  of  sale  on  Uie  ground  of  the 
paicbaser's  default,  which  alleges  that  the 
notes  for  deferred  payments  were  brought  into 
court  for  cancellatioa  and  returned  to  the  pur* 
chaser,  sufficiently  shows  a  tender  (tf  the  notea 
to  the  purchaser. 

[Bd.  Note.— For  other  eases,  see  Chncdlatlon 
of  Instmmenti,  Cent  Dig.  i  72;  Dee.  Dig.  | 
S7.*J 

2.  GincEixA-noN  or  Ihstbuhxitts  (i  87*>— 

COHPLAINT— BBQUIBITES. 

A  vendor  suing  tot  the  cancellation  of  % 
contract  of  sale  on  the  ground  of  the  pnichaa- 
er's  default  need  not  allege  that  the  land  wan 
free  from  incumbrances,  and  that  ha  was  able 
to  convey  title. 

[Bd.  Note.— B^w  other  cases,  tee  OanceUatfoik 
of  Inatromenti  Deo.  Dig.  |  87.*] 

8.  GAncBLunoN  op  Insrauiaifn  d  87*)* 

Complaint— Requisiteb. 

A  complaint  in  a  suit  by  a  vendtH*  to  can- 
cel a  contract  of  sale  for  the  purduser's  default, 
which  shows  that  the  purchaser  has  had  the 
use  <^  the  premises  from  the  date  oi  the  god' 
tract  that  the  rental  value  of  the  property 
exceeds  the  price  paid  by  the  purchaser,  is  not 
defective  for  failing  to  allege  that  the  vendor 
tendered  to  the  purcliasei  the  price  paid,  since 
the  purchaser  need  only  be  ^ced  fat  as  favor- 
able a  poNtlon  as  he  was  at  the  date  of  the 
contract. 

[Ed.  Note.— For  other  caseL  aee  Cancellation 
of  Instruments,  Dec  Dig.  {  37.*] 

4.  MOBTOAOES  (S  27*)— iNSTBTnCKrTB  Obeat* 

ZNG — E^iniTABLE  MOBTGAQE. 

Whetner  equity  will  treat  a  contract  for 
the  sale  and  purchase  of  real  estate  as  a  mort- 
gage tiecause  the  purchaser  gave  notes  for  the 
deferred  payment  and  took  possession  depends 
OQ  the  intent  of  the  parties  to  create  a  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Cent  Dig.  fc  49;  Dec;  Dig.  |  27.*] 

6.  MoBTOAGBS  a  27*)— Inbtbuhbhtb  CkEAT- 

ZNO— Equitable  Mostgaqb. 

A  contract  for  the  sale  and  purchaae  of 
real  estate  made  time  of  the  esaeQce,  and  gave 
the  vendor  at  his  option  the  right  to  terminate 
the  contract  for  the  purchaser's  default,  and 

f provided  tliat,  on  such  termination,  the  piun- 
Bes  and  paymoits  made  should  be  the  property 
of  the  vendor.  The  purchaser  gave  notes  for 
the  deferred  pavment  and  entered  into  posses- 
sion. Held,  that  the  transaction  did  not 
amount  to  a  mortgage,  and  the  vendor's  remedy 
for  the  parchasera  default  was  not  by  fore- 
closure under  Rev.  Codes.  S  6861,  but  he  shooid 
sue  to  cancel  the  contract 

[Ed.  Note. — For  other 'cases,  see  Mtntgaflsi^ 
Cent  Dig.  |  49;  Dec.  Dig.  {  27.*] 

6.  Landlord  and  Tenant  (%  0*)— Exibtsnck 
OT  Relation— Yen  DOB  and  FtTBCOASEB. 
A  contract  for  the  sale  of  real  estate,  fal- 
lowed by  possession  by  the  purchaser  who  ex- 
ecuted notes  for  the  deferred  payment,  doea 
not  after  default  by  the  purchaser  create  the 
relation  of  landlord  and  tenant  at  will,  and  the 
vendor  may  sue  to  cancel  the  contract  without 

SVing  the  notice  to  quit  prescribed  by  Rer. 
jAee,  I  4002,  for  the  termination  of  a  tenancy 
at  will. 

[Ed.  Note.— For  other  cm  sea,  see  Landlord 
and  Tenant,  Dec.  Dig.  i  9-*] 


*For  otber  eaiaa  see  aam*  lople  and  McUon  NUHBEB  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Bartes  A  Rep'r  lataaa 
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7.  CaKCEIXATION  of  iHBTBtniBHTS  (|  25*)— 

Defenses — FsAno  of  Plaintiffs, 

A  purchaser  by  the  acre  who  discoveri  the 
fraudulent  repreBeotatione  of  the  vendor  aa  to 

Siantit;  may  not  rely  thereon  as  a  defense  to 
e  vendor's  suit  to  cancel  the  contract  for  the 
purchaser's  default,  though  such  fraud  jasti- 
nes  a  rescission  of  the  contract,  or  an  action 
for  damagea  for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  CaiiceUatI<Hi 
of  Instromenta,  DecL  Dig.  |  26.*] 

8.  BnoEirci  (i  441*>— OoNtSAon  tob  Sale 
or  RXALTT  —  Pabol  £>vidbncb  —  Adhibbi- 

BZZJTT. 

A  written  contract  for  tiie  sate  of  real  es- 
tate snpeisedes  prior  oral  ne^tiations,  and,  In 
the  absence  of  mistake  or  imperfection  in  the 
written  contract,  parol  evidence  Is,  under  Rev. 
Codes,  I  7873,  inadmissible  to  establish  a  prior 
oral  afrreement  not  embodied  in  the  wiitten 
contract. 

[Ed.  Note. — For  other  cases,  see  Efvidence, 
Cent.  Dig.  U  2b3&-2047 ;  Dec.  Dig.  |  441.*] 

9.  CAicoaxxATioiT  or  InmunNTB  (I  43*>— 

PLBADXITQa  —  EJTIDEIfCB     Ulf  PKB  OENEBAL 

Dej«ial. 

Where  a  vendor  sned  for  the  cancellation 
of  a  contract  of  sale  because  of  the  purchaser's 
default,  evidence  of  the  vendor's  false  represen- 
tations as  to  the  condition  of  Irrigation  dftdies 
and  of  the  parcbaser's  repair  thereof  if  admis- 
sible was  admissible  under  the  general  denial 
as  bearing  on  the  Question  of  the  rental  value 
of  the  premises  iir  possession  of  the  purchaser 
siitweqnent  to  the  contract  to  enable  the  court 
to  determine  whether  the  value  of  the  use  of 
the  premises  by  the  purchaser  equalled  the 
amount  paid  by  him  on  the  price:  the  vendor 
not  tendezlng  to  the  purchaser  tne  money  so 
paid. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instniments,  Dec.  IMg.  |  43.*] 

10.  Afpui,  and  Bbbox  a  2C^*)— QUESnONB 
Bbviewabu. 

Where  the  defeated  party  did  not  offer 
evidence  on  a  point,  the  court  on  appeal  will 
not  determine  whether  tbe  evidence,  if  offered, 
would  have  been  admissible. 
_[Bd.  Not».— Fnr  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  S  203.*] 

Appeal  from  District  Court,  Yellowstone 
County;  Sydney  Baooer,  Judge. 

Action  by  M.  A.  Arnold  and  another 
agalnat  James  6.  Fraser.  From  a  Judgment 
for  plaintifta.  defradant  appeals.  AfBnned. 

Hathhom  ft  Brown,  for  appeUant  O.  F. 
Ooddard,  for  raspondoita. 

H0LL0WA7,  J.  This  1b  a  ealt  in  equity, 
brought  to  secure  a  decree  canceling  a  cer- 
tain contract  Issues  were  joined  upon  the 
original  pleadings,  and  the  cause  brought  to 
trial  before  tbe  court  sltti^  with  a  Jury. 
By  agreement  of  counsel  and  the  approval 
of  the  court,  after  a  portion  of  the  evidence 
bad  been  taken,  the  Jury  were  discharged, 
the  parties  permitted  to  rsfonn  their  plead- 
ings, and  the  cause  was  thereupon  tried  and 
anbmltted  to  the  court  The  plalntlfts  filed 
an  amended  and  supplemental  complaint — 
referred  to  In  the  brief  as  the  substituted 
complaint— and  the  defendant  filed  an  an- 
swer thereto  which  contains  certain  admis- 
sions, certain  denials,  and  four  afflnnatlTe 


pleas  denominated  **countercIalmB.**  From 
the  record  it  appears  tliat  on  May  1,  1907, 
the  idalntUb  and  tbe  defendant  wtered  Into 
a  contract  In  writing,  by  tbe  terms  of  which 
the  plaintiffs  agreed  to  sell  to  the  tefendant 
and  the  defendant  agreed  to  purchase  from 
the  plalntUtai  c^taln  real  estate  and  per- 
sonal property  situated  near  Billings,  Hont 
The  purchase  price  agreed  upon  was  937,- 
000,  payable  in  six  InstallmentB:  $2,000  up- 
on the  executioa  of  the  contract,  and  the 
balance,  with  Interest  p^able  in  Atb  annual 
InstallmoitB,  the  last  payment  to  be  made 
May  1,  1912;  each  of  tbe  deferred  payments 
bting  represented  by  a  promissory  notfc  In 
the  contract  the  land  Is  described  by  legal 
sectional  subdlTlsions  and  by  government 
lots.  As  ground  for  a  cancellation  of  the 
contract  the  {dalntlffs  allege  breaches  by  de- 
fendant in  the  following  particulars:  (1> 
Tbe  failure  and  refuBSl  of  d^mdant  to  pay 
tbe  Installment  and  Interest  doe  Mi^  U 
1908;  (2)  fkllure  to  pay  the  Installment  and 
interest  dne  May  1, 1909;  (8)  failure  to  keep 
the  tmlldings  insured;  and  (4)  the  failure  to 
pay  certain  asaessments  on  sto<^  in  irriga- 
tion companies.  FlalntUfs  all^  tbat,  after 
breadt  hy  tbe  dtfendant,  th^  gave  notice  of 
their  intenti<»t  to  terminate  the  contract  as 
required  by  it  and  they  brought  into  court 
the  promissory  notes  for  cancellation  and 
redeUvoT  to  d^mdfuat.  They  allege  tbat 
the  defendant  baa  had  the  free  uBe  and  en- 
joyment of  tbe  property  daring  the  seasons 
of  1907  and  1908,  and  received  a  part  at  tbe 
crop  for  the  year  iSOa  Th^  all^e  that  the 
fair  rental  value  of  the  land  was  |1,S00 
per  year,  and  that  tka  defendant  has  had 
the  use  c9  the  personal  prop»ty  and  has. 
received  in  benefits  Arom  the  use  and  occu- 
pation ot  the  property  more  than  be  has  paid 
to,  or  for  the  use  of,  plaintiffs.  The  answer 
admits  that  an  installment  of  tbe  prlndpal 
and  the  Interest  were  dne  on  May  1,  190S, 
but  there  is  apparently  a  doilal  that  these 
amounts  have  not  been  paid.  There  is  an 
admission  tbat  the  Installment  and  the  In- 
terest due  May  1,  1909,  have  not  been  paid. 
Upon  motion  of  plaintiffs  tbe  court  struck 
out  tbe  first  three  of  the  so-called  counter- 
claims, and  npon  the  Issues  joined  fonnd  for 
tbe  plaintUb  and  entered  a  decree,  from 
which  decree  and  an  order  doiylng  bis  mo- 
tion for  a  new  Ulal  the  defendant  has  ap- 
pealed. 

1.  Tbe  first  conation  made  is  tbat  tbe 
comi^int  does  not  state  a  cause  of  action; 
tbat  it  is  deficient  In  the  following  particu- 
lars: 

[1]  (a)  It  does  not  appear  therefrom  that 
the  notes  representing  tbe  deferred  payments 
were  tendered  to  the  d^Itodant  before  this 
suit  was  institated.  The  complaint  does  al- 
lege tbat  the  notes  were  brought  Into  conrt 
for  cancelation  and  returned  to  defendant, 
and  we  think  this  Is  snffldent    Maloy  t. 


*For  other  easss  see  same  topla  and  saetlon  NDHBBIR  in  Deo.  Dig.  ft  Am.  Dig.  K«y  Vo.  BsrliB  A  Sep'r  indeses 
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Berkln,  U  Mont  188,  27  Faa  442;  6  Oyc. 
818. 

[2]  (b)  It  Is  said  tbat  flie  complaint  Is 
opm  to  attack  because  it  falls  to  allege  that 
the  land  mentioned  In  the  contract  was  free 
from  Incumbrances,  and  that  plaintiffs  were 
able  to  convey  title.  If  tiila  was  an  action 
to  recorer  the  purchase  price  or  damages 
for  a  breach,  such  an  all^tion  might  be 
necessary;  bnt  in  a  suit  to  cancel  the  cm- 
tract  we  are  nnable  to  understand  what  of- 
fice tm&i  an  allegation  would  perform.  How- 
ever, in  paragraph  9  of  the  complaint,  the 
plalntlffli  allege  facts  suffldoit  to  meet  the 
rule  for  which  appellant  contends. 

[11  (c)  It  Is  further  urged  that  the  com- 
plaint Is  defectlTe  In  fiilltng  to  all^  that 
plalntlfls  have  tendered  to  defendant  the 
money  paid  by  him  under  the  contract  iTp- 
on  the  trial  ot  this  cause  In  the  district 
court,  and  upon  this  aroeal,  both  parties 
have  proceeded  upon  the  assumption  that  it 
is  necessary  for  the  complaint  to  contain  an 
allegation  that  the  plaintlfb  have  retumedr 
or  offered  to  return,  to  the  defraidant  the 
moneys  paid  by  him  to  or  for  plaintiffs^  use, 
or  an  equivalent  allegation,  and  we  diall  d»- 
termlne  this  appeal  upon  the  theory  of  the 
parties  as  thus  presented,  reserving  the  ques- 
tion whether  in  a  suit  to  cancel  a  contract 
of  this  character  it  la  necessary  for  the 
plaintiff  to  place  the  defendant  in  statu  quo, 
or  to  all^  in  his  complaint  that  he  has 
done  so  or  made  tender.  Assunlng  for  the 
purposes  of  this  appeal  that  snch  an  auc- 
tion Is  required,  we  think  the  complaint  auf- 
flcloit;  for  it  alleges  that  the  defendant 
has  bad  the  use  of  the  premises  from  the 
•  date  ot  the  contract  to  the  commencement 
of  the  action ;  that  the  rental  value  of  the 
property  exceeds  the  amounts  paid  by  de- 
fendant to,  and  for  the  uae  of,  plaintiffs. 
All  that  the  law  requires  under  the  rule 
recognized  by  the  parties  hereto  is  that  the 
defendant  shall  be  placed  in  as  fftvorable  a 
position  as  he  was  at  the  date  of  the  con- 
tract, and  plaintiffs'  allegations  In  that  re- 
spect are  sufficient  It  would  be  idle  to  re- 
quire the  plaintiffs  to  return  to  defendant 
the  amount  of  paym«its  made,  if  a  decree 
in  plaintiffs'  favor  would  require  defendant 
to  account  for  an  equal  or  greater  amount 
In  Lytle  Scottish  Am.  Mort  Co.,  122  Ga. 
45S,  50  S.  B.  402,  It  is  weU  said:  '*He  [the 
vendee]  is  not  entitled  to  a  return  of  hfs 
purchase  money  until  he  has  allowed,  as  a 
deduction  therefrom,  alt  damages  caused  by 
his  breach,  one  element  of  which  will  be  the 
fair  rental  value  of  the  property  during  the 
time  he  occupied  it,  even  up  to  verdict" 
29  Am.  &  Vas-  Eacy.  of  Law  (2d  Ed.)  649, 
6S2;  Wilson  T.  Horlarty,  77  Cal.  696,  20 
Fae.  184. 

2.  It  Ib  insisted  by  appellant  that  at  the 
time  this  action  was  commenced  he  sustaln- 
«d  toward  respcHidents  the  relationship  of 
mortgagor  to  mortgagees,  and  that  plaintiffs* 


only  ronedy  was  by  foredoaurer  under  sec- 
tion 0861,  Revised  Codes,  nils  contract  is 
not  in  form  a  mortgage  but  an  agreement  to 
seU.  However,  it  is  insisted  that  since  notes 
were  given  for  the  deferred  payments,  the 
vendee  let  Into  possession,  and  the  1^1  title 
retained  the  vendors,  equity  will  treat 
the  transaction  as  a  mortgage,  and  cases 
are  cited  whldi  appear  to  laid  support  to 
this  view. 

[4]  An  examination  of  Qie  authorities, 
however,  vrlU  disclose  the  distinguishing 
characteristic  in  every  Instance.  Bvery  such 
case  must  be  determined  on  its  own  facts 
and  circumstances;  fdr  It  Is  a  cardinal  rule 
in  equity  that  the  intention  of  the  partiea 
must  give  character  to  their  transactious. 
In  Western  Nat  Bank  v.  Ifatlimal  Union 
Bank.  91  Md.  613,  46  AtL  960,  the  court  said: 
"An,  equitable  mortgage  results  from  <Uffer- 
ent  forms  of  transactions  in  which  there  1b 
Iffesent  an  Intoit  of  the  parties  to  make  a 
mortgage,  to  which  IntaU,  for  some  reason, 
legal  expression  Is  not  given  In  the  form 
(tf  an  efCectlve  mortgage;  but  in  all  such 
cases  the  Intent  to  create  a  mortgage  la  tb» 
eesmtial  feature  of  the  transaction.'' 

[I]  This  contract  purports  to  be  an  agree- 
ment by  the  plalntiffii  to  sell,  and  by  the  de- 
ffflidant  to  purchase,  certain  real  and  po^ 
sooal  property  upon  the  terms  and  condi- 
tions specified.  It  provides  that  time  shall 
be  of  the  essence  of  It  that  the  vmdors  may 
at  their  option  terminate  it  for  failure  on 
the  part  of  the  vendee  to  comply  strictly 
with  its  terms,  and  that  upon  sndt  termina- 
tion the  property  Involved  and  all  paymrats 
made  the  vendee  shall  be  the  property  of 
the  vttidors,  and  the  vendee  shall  not  have 
any  action  to  recover.  In  view  of  tiiese 
provisions,  for  us  to  hold  that  the  transac- 
tion evidoiced  by  the  contract  amounted  to 
a  mortgage  would  be  to  make  a  new  con- 
tract  for  the  parties,  and  one  widely  at  vari- 
ance with  their  manifest  intention— some- 
thing a  court  of  equity  will  not  undertake 
to  da 

[I]  8.  It  Is  next  insisted  that  the  rela- 
tionship existing  between  the  parties  was 
that  of  landlord  and  tenant  at  will,  and  the 
notice  to  quit,  given  but  11  days  before  suit 
was  insuffldent  under  section  4S02  at  tba 
Revised  Codes,  and  that  this  suit  was 
brought  prematurely.  In  speaking  of  the  re> 
latlonshlp  existing  betwem  the  partiea  to  a 
contract  to  purchase  real  estate  prior  to  de- 
fault the  author  of  the  article  on  Iiandlord 
and  Tenant  in  24  Cyc.  884.  says:  "While  in 
many  cases  a  person  In  posseaslm  of  prem- 
ises under  an  executory  contract  of  purchase 
has  been  said  to  be  a  tenant  at  will  of  toe 
vendor,  the  rule  supported  by  apparently  too 
better  authority  Is  that  in  a  strict  sense  the 
relation  of  landl(»d  and  tenant  does  not  arise 
under  such  drcumstoncea;  it  being  said  that 
there  can  be  no  Implied  contract  fran  wtaldi 
the  rdaUon  of  landlord  and  tenant  may 
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arise  In  oi^sition  to  tbe  express  contract  of 
sale."  And,  speaking  of  the  same  subject 
after  default,  the  author  says:  "After  de- 
fault in  or  abandonment  of  the  contract  of 
sale  farther  occupancy  by  the  vendee .  may 
raise  an  Implied  tenancy  at  will,  or,  accord- 
ing to  some  caeea,  at  sufferance.  Bat  In  the 
absence  of  a  provision  in  the  contract  of 
sale  for  the  creation  of  a  tenancy,  such  as 
an  express  agreement  to  pay  rent  upon  de- 
fault, the  failure  of  the  purchaser  to  comply 
with  his  contract,  or  of  the  vendor  to  fnlfll 
upon  his  part,  will  not  cause  tbe  occupancy 
under  the  contract  to  be  regarded  as  having 
been  as  tenant"  It  ts  elementary  that  the 
relationship  of  landlord  and  tenant  arises 
out  of  contract,  express  or  Implied.  24  Cyc 
878. 

There  Is  not  any  contention  made,  and 
there  could  not  be,  that  this  contract  In 
terms  creates  the  relationship  of  landlord 
and  toiant;  but  apparently  the  theory  Is 
that,  after  default,  the  vendee  holds  posses- 
sion at  the  pleasure  of  falmseilf  or  of  the 
VCTdor,  and  by  some  process  is  converted 
into  a  tenant  at  will.  There  are  authorities 
which  uphold  this  view,  but  with  them  we 
do  not  agree.  The  decided  weight  of  au- 
thority and  the  better  reasoning  support  the 
view  that  there  cannot  be  an  Implied  agree- 
ment for  the  occupancy  of  the  land,  In  tite 
face  of  the  express  contrail  that  the  vendee 
holds  possession  under  his  right  to  pnrchasei 
Carpenter  v.  United  State?,  17  Wall.  489,  21 
U  Ed.  680;  Griffith  v.  Collins,  116  Ga.  420, 
42  S.  E.  748;  Quertennous  v.  Hatfield,  54 
Atk.  16,  H  S.  W.  iro6 ;  Brown  v.  Randolph, 
26  Tex.  Civ.  App.  66,  62  S.  W.  981.  The 
right  of  the  vendee  to  purchase  continued 
after  breach  by  blm  and  untU  such  time  as 
the  vendors  saw  fit  to  exerdse  the  option 
glvea  them  by  the  contract  to  terminate  it; 
so  that  It  cannot  be  said  that  the  contract 
to  purchase  was  In  full  force  and  effect,  and 
at  the  same  time  there  was^  in  effect,  also, 
an  Implied  agreement  that  the  vendee  should 
hold  as  tenant.  The  action  of  the  parties 
under  this  contract  completely  negatives  the 
idea  that  either  ever  Intended  that  their 
relatlonefhlp  should  be  that  of  landlord  and 
taiant. 

[7]  4.  Complaint  is  made  of  tiie  ruling  of 
the  trial  court  in  striking  out  the  so-called 
counterclaims.  In  the  flrat  of  these  It  Is 
alleged  that  the  plalntlCb  orally  represented 
to  the  defendant  that  the  land— tbe  subject 
of  the  agreement— comprised  365  acres, 
whereas,  In  truth  and  In  fact,  there  were  hut 
S40  acres;  that  plaintiffs  knew  the  r^ffesen- 
tations  to  be  false,  but  defendant  believed 
th«n  to  be  true,  relied  upon  them,  and  in 
consequence  thereof  executed  the  ccmtract 
It  Is  alleged  that  the  land  was  valued  at 
$100  per  acr^  and  defendant  Insists  that, 
whether  the  contract  be  cancelled  or  not,  he 
should  be  given  credit  for  $2,500  because  of 
this  deficiency  in  the  quantity  oC  land.  As- 


suming these  allegations  to  be  true  for  the 
purposes  of  this  appeal,  they  do  not  consti- 
tute a  counterclaim.  If  false  representa- 
tions were  made  by  the  plaintiffs  as  allied, 
the  v«idee,  upon  discovering  tbe  fraud, 
might  have  had  just  cause  for  resdndlng 
the  contract,  or  m^ht  have  had  a  cause  of 
action  for  damages  for  the  breach;  but  he 
cannot  set  them  up  as  a  defense  to  plain- 
tiffs' cause  of  action  for  a  cancellation  of 
the  contract  If  plaintiffs  were  seeking  to 
recover  the  purchase  price,  and  defendant 
could  prove  these  allegations,  he  would  be 
entitled  to  be  relieved  from  tbe  payments 
pro  tanto,  hut  tbe  allegations,  if  true,  do  not 
tend  to  ^minlsfa  or  defeat  the  plalntUb*  re- 
covery In  this  action,  and  were  properly 
stricken  out  Osmers  v.  Furey,  82  Mont 
581,  81  Pac.  34fi.  The  defendant  does  not 
allege  that  he  was  damaged  by  reason  of  the 
deficiency  in  tbe  quantity  of  land,  and  It  is 
difficult  to  determine  upon  what  theory  be 
asserts  this  claim. 

[I]  6.  The  second  so-called  counterclaim  Is 
predicated  upon  the  refusal  of  plaintiffs  to 
permit  the  defendant  to  sell  40  acres  of  tbe 
land  for  $6,000,  and  to  approve  the  sale  and 
credit  defendant  with  the  amount  of  this 
purchase  price.  It  Is  alleged  that  prior  to 
the  execution  of  the  written  contract  of  May 
1,  1007,  plaintiffs  and  defendant  had  nego- 
tiated for  the  sale  and  had  reached  an  oral 
agreement  It  Is  then  alleged  that  at  the 
time  this  oral  agreement  was  made  the  plain- 
tiffs contracted  orally  to  permit  the  defend- 
ant to  sell  quantities  of  the  land  in  question 
for  not  less  than  $100  per  acre,  and  to  ap- 
prove such  sales,  and  credit  defendant  with 
the  amounts  of  such  sale  prices  upon  his 
contract  price. for  the  entire  property.  A 
breach  of  this  oral  agreement  Is  then  al- 
leged, and  defendant  claims  that  he  Is  en- 
titled to  be  credited  with  $6,000.  But  this 
contract,  if  made,  was  superseded  by  the 
written  contract  of  May  1,  1907,  and,  sbice 
the  written  contract  doeiB  not  contain  any 
provMoh  for  su(A  transactlrais,  defendant 
cannot  be  heard  to  assert  any  right  under 
such  oral  agreement  It  is  not  claimed  that 
there  is  any  mistake  or  imperfection  In  tbe 
written  contract  with  respect  to  such  trans- 
actions, and  the  written  agreement  must  be 
considered,  therefore,  as  containing  all  the 
terms  of  their  contract  which  had  been 
agreed  upon  at  the  time  the  written  con- 
tract was  executed  Section  5018,  Rev. 
Codes;  section  7873,  Rev.  Codes;  Kelly  t. 
Ellis,  80  Mont  607,  104  Pac.  878.  Since  evi- 
dence to  prove  this  alleged  oral  agreement 
would  not  have  been  admissible  (Rlddelt  v. 
Peck-WlUlams  Co..  27  Mont  44,  68  Pac.  241; 
Anuiii«ton  T.  Stelle,  27  Mont  18,  69  Pac. 
116,  94  Am.  St  Rep.  611),  the  court  properly 
refused  to  consider  defendant's  claim  aris- 
ing from  such  agreement 

[I]  6.  In  the  third  so-called  counterclaim 
stricken  out  by  the  court,  it  is  alleged  that 
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at  the  time  the  contract  was  made  the  plain- 
tiffs represented  to  defendant  that  the  ditch- 
es for  the  Irrigation  of  the  land  were  In 
proper  condition  to  carry  and  distribute  the 
water  over  the  land;  that  the  defendant  be- 
lieved these  representations  and  relied  up- 
on them,  and  planted  crops  of  grain  and  hay 
which  required  Irrigation;  that  when  the  Ir- 
rigation season  of  1907  arrived  defendant 
discovered  that  the  ditches  were  wholly  un- 
fit for-  the  purposes  intended,  and  to  repair 
them  he  was  put  to  an  expense  of  $403,  and 
by  reason  of  the  delay  incident  to  such  re- 
pairing his  crops  suffered  from  want  of  wa- 
ter, and  he  was  th^by  damaged  to  the 
eztmt  of  91,160.  These  facts,  if  true,  do  not 
tend  to  diminish  or  defeat  the  plaintiffs' 
cause  of  action,  and, 'ttawefore,  do  not  con- 
stitute a  eoanterclalm.  Evidence  of  these 
fticts.  if  admissible  at  all,  was  admissible 
under  the  graieral  denial,  as  reflecting  upon 
the  question  of  the  rental  value  of  the  land, 
for  the  purpose  of  enabling  the  court  to  de- 
tOTmine  whether  the  nlue  cf  the  use  and 
occupation  ot  the  property  by  defendant 
equaled  the  amounts  paid  by  him  to,  and 
for  the  use  and  iMneflt  of,  idaintllfs,  and  as 
a  consequrace  to  determine  whettier  the 
parties  vrere  In  the  same  relative  positions 
as  th^  were  at  the  time  the  contract  was 
executed.  It  appears  from  the  record  the 
defendant  Introduced  evidence  without,  ob- 
jection as  to  the  condition  of  the  ditches 
and  the  expense  he  was  obliged  to  incur  to 
repair  them. 

[10]  He  did  not  offer  any  evidence  as  to 
the  damage  to  his  crops,  and,  since  he  did 
not  do  80,  we  are  not  called  upon  to  deter- 
mine whether,  if  offered,  such  evidence 
would  have  been  admissible.  The  trial  court 
disregarded  the  questions  arising  upon  the 
alleged  failure  of  defendant  to  keep  the 
buildings  Insured  or  to  pay  the  assessments 
upon  the  ditch  stock;  but  found  that  the 
defendant  had  breached  the  agreement  by 
his  failure  to  make  the  payments  -due  on 
May  1,  1908,  and  the  payments  due  on  May 
1,  1900.  The  court  also  found  that  the  value 
of  the  use  and  occupation  of  the  premises 
by  the  defendant  was  ^,000,  while  the  total 
amount  paid  by  defendant  to  and  for  the 
use  and  benefit  of  plaintiffs  was  approxi- 
mately ¥3,000.  These  findings  are  not  at- 
tained at  all,  and,  assnmlng  that  they  are 
fully  supported  by  the  evidence  the  defend- 
ant Is  not  in  a  position  to  complain;  for, 
had  the  item  of  expense  for  repairing  the 
ditches  and  the  full  amount  of  damages 
claimed  by  blm  as  the  result  at  injury  to 
his  crops  been  credited  to  him,  it  would  still 
be  found  that  be  had  received,  lu  the  use 
and  occupation  of  the  premises,  an  amount 
far  exceeding  tbfl  payments  made  by  blm, 
Including  the  damages  which  be  had  suffered. 

7.  Our  conclusions  upon  tiiese  q>eclfica- 


tlons  render  it  unnecessary  to  conridra  the- 
ronalnlng  assignments  further  than  to  say 
that  we  do  not  And  any  reversible  error. 
The  Judgment  and  order  are  aOlrmed. 

Affirmed. 

BRANILT,  a  J.,  and  SMITH,  J„  concur.. 


JAMES   V.  ROBERTSON. 
(Supreme  Court  of  Utah.    Sept.  14,  1911.) 

1.  Appeal  aru  SUbob  (S  1001*)— Vkbdioiv— 

SUFFICIBNCT    OP  DVIDEMOT— RBVIEW. 

The  Supreme  Court  may  not  pasa  on  the 
weight  of  evidence,  in  an  action  at  law,  and 
when  it  is  nrged  that  the  evidence  ia  insuffi- 
cient to  support  the  verdict  It  can  only  review 
the  evidence  so  far  as  to  determine  whether- 
there  Is  any  substantial  evidence  in  wnppoft  of 
tiie  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (  8828;  Dec.  Dig.  f  1001.*] 

2.  NKauGXHCB  d  184*}— EhrzDiNOB-^UJrrr* 

CIKNCT. 

The  rule  that,  where  a  plaintiff  suing  for 
negligence  produces  evidence  cooslatent  with 
an  hypothesis  that  defendant  is.  not  negligent, 
and  also  with  one  that  he  is.  the  proof  tends  to 
est&bliah  neither  applies  onlv  where  plaintHTs 
evidence,  when  considered  alone,  has  such  an 
effect,  or  when  the  jury   finds  the  evidence 

aoally  balanced,  and  does  not  apply  where 
.  the  evidence  produced  by  both  ndes,  some 
of  which  is  In  conflict,  is  capaUe  of  such  a  con* 
stmction. 

[Bdk  Note.— For  other  easo^  see  NsgUgcnoe^ 
Dec.  Dig.  S  134.*] 

3.  NEauGEHCB  (I  134*)— EivzDKncB— Smn- 

A  plaintiff  suing  for  negligence  need  mere- 
ly show  a  state  of  facts  from  which  the  jury 
may  Ifvically  infer  negligence,  and.  where  the 
Jury  believes  plaintiff^  evidence  from  which 
the  inference  oi  negligence  may  be  deduced,  the 
evidence  ordinarily  sustains  a  finding  of  negli- 
gence, though  denmlant  disputes  alT  ot  ^un- 
ufTs  evidence. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  8S  267-273;  Dec.  Dig.  (  134.*] 

4.  Phtsicianb  ahd  Subgeonb  (I  18*)— Ac-. 
TioN  BT  Patient— NEaLIOENCE—E^rIDcncE. 

In  an  actioa  against  a  physician  for  ne^ 
ligeotly  permitting  carbolic  add  to  come  in 
contact  with  the  cornea  of  a  patient's  eye, 
after  removing  a  cyst  from  the  eyelid,  evidence 
held  to  Justify  a  finding  of  oegUgence,  author- 
izing a  recovery. 

[Ed.  Note.— For  other  cases,  see  Physidans 
and  SurgemiB,  Cent  Dig.  8S  34-48;  Dec  Dig. 
I  18.*] 

6.  EJviDENCE  (S  570*)— Expert  Bvidekce— 
Weight^-Conflictino  Infebbrcbs. 

Where  conflicting  inferences  may  be  drawn 
from  the  opinions  of  experts,  the  Jury  may  dis- 
regard one  class  of  opinions  and  hose  their 
verdict  on  the  other. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent.  Dig.  S  2896;  Dee  Dig.  |  6Ta*1 

6.  PHTBICXAHB  and  •SnBGEOKB  (t  18*)— liU- 

BiLiTT  ion  Uhskhxtci.  TsKanoEBre— Bn- 

DBNCB.  • 

The  rule  that,  to  anthortze  a  finding  that 
a  physician  was  guilty  of  negligence  in  treat- 
ing a  patient,  there  must  be  proof  from  wit- 
nesses possessing  the  required  skill,  knowlede^ 
and  experience  that  the  acts  complained  of  £d 
not  measure  up  to  the  professional  standsra 
cannot  be  applied  to  Its  full  extent  where  a 
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ph^ician  did  not  Justify  fals  act.  and  where 
a  phyaidaQ,  aaed  for  negligently  permitting 
canwlic  acid  to  come  in  contact  witn  the  cor- 
nea of  an  eye  of  a  patient,  after  removing  a 
cyst  from  the  eyriid,  claimed  that  no  part  of 
the  acid  entered  th^  eye,  or  that,  if  any  of  the 
scdutioQ  entered  the  eye,  it  was  not  of  buGB- 
clent  strmgth  to  produce  tlie  injury  complain- 
ed of,  and  that  the  injariM  complained  of  were 
produced  by  canseB  for  which  he  was  not  re> 
sponsible,  a  finding  against  bim  need  not  be 
supported  by  expert  testimony  as  to  his  pro- 
lessTooal  skill,  knowledge,  and  experience. 

[Ed.  Note.— other  cases,  see  Phy^cians 
and  Suigeou.  Cent.  Dig.  |8  34-48;  Dec  Dig. 

7.  JfMW  TBUI,  (I  6*)— DlBCBKTlON  01  OOUBT. 

A  party  has  the  unqualified  right  to  move 
for  a  new  trill  In  every  case,  and  the  trial 
court  in  passing  on  a  motion  therefor  is  ln> 
vested  witb  a  sound  legal  discretion,  i 

[Ed.  Note.— For  other  case^  see  New  Trial, 
Gent.  Dig.  S§  9.  10 ;  Dec.  Dig.  {  6.*] 

-8.  Appeal  and  Brbob  iM  977*)— Dbvux  or 
New  Teial— Review. 

The  Bupreme  Coort  may  not  exercise  the 
■discretion  which  the  district  court  ought  to 
have  exercised  in  granting  a  new  trial;  and 
where  the  trial  court  has  refused  to  grant  a 
-new  trial  the  Supreme  Court  may  only  look 
into  the  evidence  to  aacertain  whether  there  is 
any  substantial  evidence  in  aappOTt  <^  the  ver- 
■diet. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
IQrror,  Gent.  Dig.  »  3860-3S65;  Dec.  Dig.  | 
'977.*1 

Appeal  from  District  Court,  Bait  Lake 
•County;  H.  L.  Ritchie,  Judge 

Action  by  Jane  James  against  J.  B.  Rob- 
■ertson.  From  a  Judgment  for  plaintiff,  de- 
renOant  appeals.  Affirmed. 

a  S.  Vailan,  for  appellant  W.  H.  King, 
for  respondent. 

FBICK,  Ol  J.  Tills  action  was  Inatitnted 
by  refqiNsndent  to  recover  damagea  for  the 
Joes  of  Uie  sight  <tf  one  eye,  whlcb  slie  al- 
leged was  caused  throngh  an>dlant's  nn- 
akUlfnlness  and  negligence.  Resptmdent,  In 
Jier  complaint)  among  other  tbings,  aUeged: 
•rrbat  on  tHe  26tlx  day  of  Febmary,  1906, 
■tbe  plaintiff  went  to  the  office  of  the  said 
defendant,  at  Bingham  Junction,  Utah,  and 
■that  thm  and  there,  at  plaintiff's  request, 
'the  defendant  was  employed  to  remove  a 
-cyst  from  the  upper  eyelid  of  piaintUTs  right 
■eye.  "That  after  the  defendant  removed 
aaid  cyst  from  defendant's  eye,  as  aforesaid, 
the  said  defendant  applied  a  certain  liquid 
to  the  upper  eyelid  of  the  plalntUTs  right 
-eye,  which  said  liquid  plaintiff  believes  to 
have  been  some  kind  of  an  add.  That  said 
liquid.  wtMh  was  applied  to  said  plaintiff's 
-eye,  as  aforesaid,  was  allowed  to  drop  from 
the  Instrument  with  which  said  defendant 
was  applying  said  liquid  upon  plaintiff's 
face,  making  a  number  of  bums  upon  plain- 
tiff's face.  That  within  a  few  minutes  aft- 
er said  defendant  ai^ll^  said  liquid  to  said 


*  Law  r.  Smftli,  84  UUh.  «0T,  SS  P.  80O;  Brown  t. 
Salt  Lake  Cttr,  t3  UUb,  241,  9S  P.  670,  U  L.  R.  A. 
(N.  8.)  m,  iM  Am.  St.  Rep.  SS. 


plalntUTs  eye,  as  aforesaid,  the  said  plain- 
tiff began  to  suffer  intense  pain  and  agony, 
and  continued  to  suffer  the  same  for  a  pe- 
riod of  about  20  days.  That  said  plaintiff 
continued  to  visit  defendant  for  the  pur- 
pose of  having  said  eye  treated  until  on  or 
about  March  12,  1906,  when  plaintiff  was  in- 
formed by  defendant  that  he  could  do  noth- 
ing more  for  her,  and  plaintiff  then  came  to 
Salt  Lake  City,  and  entered  St.  Mark's  hos- 
pital March  17,  1906.  ♦  •  •  That  for 
three  weeks  after  defendant  placed  said  liq- 
uid, as  aforesaid,  upon  plaintiff's  eye  said 
plaintiff  was  tmable  to  get  any  rest  on  ac> 
count  of  the  Intense  pain  and  suffering 
which  said  liquid,  being  placed  ui>on  plain- 
tiff's eye,  caused  her,  and  was  compelled  to 
walk  the  floor  Intermittently  day  and  night. 
That  sa.d  liquid  which  said  defendant  plac- 
ed upon  platntifTs  eye,  as  aforesaid,  burned 
to  the  pupil  of  plaintiff's  eye  In  such  a  man- 
ner that  the  sight  thereof  Is  practically  de- 
troyed,  and  caused  a  scar  to  form  upon  the 
plaintiff's  said  right  eye,  destroying  the  sight 
thereof,  and  that  the  plaintiff  Is  compelled, 
when  out  of  doors,  to  wear  colored  glasses, 
or  some  covering  or  protection  over  her  eye, 
or  keep  It  shut  while  In  the  light.  Plain- 
tiff further  alleges  that  the  present  condi- 
tion of  her  eye,  and  the  loss  of  sight  there- 
of from  which  she  Is  now  suffering,  is  the 
natural  and  proximate  result  of  the  negli- 
gence and  lack  of  skill  of  tjie  said  defend- 
ant, used  when  operating  upon  her  eye,  as 
aforesaid.  Said  plaintiff  further  alleges  that 
said  defendant  was  negligent  and  careless 
and  lacked  the  proper  skill  in  performing 
the  (^ration  upon  her  eye,  as  aforesaid,  in 
this,  to  wit:  In  negligently  and  uDskillfutly 
placing  upon  plaintiff's  eye  such  liquid,  as 
aforesaid,  which  the  plaintiff  believes  to 
have  been  some  kind  of  acid,  In  such  a  man- 
ner that  said  liquid  would  get  Into  the  eye 
and  bum  through  the  lid,  and  causing  the 
pupil  of  the  eye  to  be  burned  and  scarred,  al- 
though the  defendant  well  knew,  or  should 
have  known,  bad  he  possessed  the  proper 
amount  of  skill  for  performing  such  an  opera- 
tion, that  said  liquid,  if  it  were  allowed  to 
touch  the  ball  of  the  eye,  would  In  all  prob- 
abiUty  destroy  the  sight  thereof." 

Appellant,  In  his  answer  to  the  complaint, 
admitted  that  h^  bad  removed  a  cyst  from  the 
upper  eyelid  of  respondent's  right  eye ;  that 
he  "applied  a  certain  liquid  to  the  outside 
of  the  upper  eyelid  of  plaintlfTs  right  eye ;" 
and  that  "the  sight  of  the  plaintiff's  right  eye 
was  and  is  impaired  by  reason  ot  a  certain 
corneal  ulcer,  but  that  said  ulcer  was  in  no 
wise  the  result  of  the  treatment  of  this  de- 
fendant, or  the  operation  aforraald."  Ap- 
pellant also  denied  all  negligence  and  want 
of  skill  on  his  part,  and  affirmatively  set 
forth  the  facts  as  he  asserted  them  to  be 
with  respect  to  the  operation,  and  as  to 
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what  caused  tbe  loss  of  sight  of  plaintiffs 
eye. 

Upon  snbstantlally  these  Issnes  a  trial 
was  Iiad,  and  the  Jury  returned  a  verdict  In 
favor  of  respondoit  The  court  denied  a 
motion  for  a  new  trial,  and  judgment  was 
altered  on  tbe  Terdlct  Affiant  produces 
the  record  in  tbls  court,  and  asks  us  to  re- 
verse tbe  judgment 

[1]  One  of  tbe  principal  assignments  la 
that  tbe  court  erred  in  refusing  to  direct  a 
verdict  for  appellant  The  request  for  a  di- 
rected verdict  was  baaed  upon  the  ground 
that  respondmf  8  evidence  was  insufficient 
to  take  tbe  ease  to  tbe  Jury.  It  Is  liuisted 
In  this  court  that  there  is  no  substantial  evi- 
dence upon  which  to  base  a  verdict  in  favor 
of  respondent  and  hence  the  jndgmait  In 
her  favor  should  not  be  permitted  to  stand. 
As  we  are  prohibited  by  our  Constitution 
from  passing  upon  the  weight  of  tbe  evi- 
dence In  law  caseSf  we  can  review  the  evi- 
dence for  tbe  purpose  only  of  determining 
whether  there  is  any  substantial  evidence  in 
support  of  every  essential  element  the  re- 
spondent was  required  to  prove,  in  order  to 
entitle  ber  to  recover.  In  this  regard  tbe 
court  charged  tbe  jury  as  follows:  "Before 
plalntlff  can  recover  In  this  cas^  she  most 
establish  by  a  preponderance  <^  the  evi- 
dence that  the  defendant  negligently  permit- 
ted an  acid,  or  other  liquid,  of  sufficient 
strength  to  cause  a  lesion  of  tbe  corneal  tis- 
anes of  the  ey^  to  drop  or  escape  Into  the 
^e  boieatlt  the  lids,  and  that  tbe  acid,  or 
other  liquid,-  did  cause  a  lesion  of  tbe  cor- 
neal tissues,  resulting  in  tbe  ulcer  wbldi 
caused  the  pain  and  loss  of  sight  complain- 
ed of.  It  is  not  sufficient  for  tbe  evidence 
to  show  <m1y  that  an  add,  or  other  liquid, 
of  snffident  strength  to  cause  such  a  lesion 
with  the  r^ltlng  injury,  might  have  been 
droQpeA  or  permitted  to  escape  Into  plaln- 
tlfTs  ^e.  Before  you  can  find  for  the  plaln- 
tifC,  you  must  be  satisfied  by  a  preponder- 
ance (tf  all  the  evidence  that  some  acid  or 
other  liquid,  of  sufficient  strengtb  to  cause 
a  lesion  of  the  corneal  tissues  of  plalntilTs 
eye,  was  permitted  or  suffered  by  the  de- 
fendant while  operating  upon  tbe  eyelid  of 
platntifTs  right  eye,  to  drop  or  In  some  way 
escape  into  ber  eye,  and  that  such  add  or 
liquid  did  cause  sucb  a  lesion  and  tbe  re- 
sulting Injury;  and  yon  must  also  further 
And  by  a  preponderance  of  all  the  evidence 
that  tbe  defendant  was  negligent  in  eaUer- 
ing  or  permitting  the  add  or  liquid  to  drop 
or  escape  Into  plalntlflTs  eye.  If  from  the  evi- 
dence in  the  case  you  find  that  it  is  not  es- 
tablished by  a  preponderance  thereof  that 
the  Injury  to  plalntlffa  eye  was  the  proxi- 
mate result  of  the  fiiilure  by  def^dant  to 
use  ordinary  care,  and  thereby  pnmlttliig 
some  acid,  or  other  liquid,  he  was  using  to 
get  into  plaintiff's  eye.  the  plaintiff  cannot  re- 
cover. Or.  If  it  sppears  from  the  evidence, 
thnt  the  injury  suffered  by  plalntlff  might 
have  been  occasioned  by  one  or  more  causes, 


ind^^endoit  of  any  act  or  omlsslia  of  de- 
fendant and  tbe  prepondmnce  of  the  evi- 
dence fails  to  show  that  it  was  caused  by 
some  nc^fllgent  act  or  omlsstan  of  defendant 
as  alleged  in  the  complaint  plaintiff  cannot 
recover.  Or  if,  under  the  evidence,  it  Is 
just  as  inobable  that  the  Injury  waa  the  re- 
sult of  an  Independent  cause,  as  by  the  neg- 
ligent act  or  omission  of  defoidant,  plaintiff 
cannot  mcover,** 

Tbe  evidence  in  ai^yport  of  respondents 
claim  In  substance  shows  that  on  the  26th 
day  of  February,  190^  she  went  to  defend- 
ant's office  to  pay  blm  a  blU ;  that  prior  to 
that  time  be  bad  been  respondent's  family 
physician,  and  she  then  VBoka  to  bim  about 
tbe  "wart,"  as  she  called  It,  on  the  upper 
eyelid  of  iier  rl^t  eye^  and  asked  him 
whether  be  could  remove  It,  and  he  inform- 
ed her  that  he  could  do  so  easily ;  that  he 
did  remove  the  cyst  by  cutting  It  off,  and  in 
doing  so  she  says  "he  applied  something  to 
the  sore  with  a  steel  Instrumoit"  The 
"something"  referred  to  was  a  liquid,  and 
some  of  it  she  says,  dronwd  on  *twQ  plac- 
es on  my  cheek,"  and  iwodnoed  a  "buming 
sensation"  and  pain.  "Q.  Did  any  of  It  get 
into  tbe  eye?  A.  I  don*t  know.  I  had  burn- 
ing sensation  and  pain.  It  was  quite  sevoe 
in  the  eye.  It  was  the  ^e  that  was  giving 
mo  trouble.  Q.  Could  you  feel  any  liquid  in 
tbe  ^?  A.  My  eye  felt  full  of  water-^lke 
wator."  She  says  that  she  felt  the  pain  in 
the  ^e  inmiediately  after  appellant  had  ap* 
piled  the  liquid;  that  when  aiqieUant  ajh 
piled  the  liquid  she  waa  sitting  upright  In 
a  "strait  cbalr,"  wiUi  her  head  "thrown 
back  a  little."  The  record  then  in^Meeds: 
"Q.  And  some  of  tbe  liquid  ran  Into  your 
eye  and  some  on  to  your  face?  A.  Tea,  air.** 
Respondent  further  stated  that  appellant  ob- 
tained tbe  liquid  he  used  "from  behind  a  lib- 
tie  place  be  had  there."  "Q.  Was  any  thing 
said  about  these  bums  that  were  on  your 
face  where  the  liquid  had  dropped  onto? 
A.  He  got  some  cotton  batting  and  padded 
them,  and  said,  *I  tried  to  bum  you,  didnt 
IT"*  After  tUs  appellant  bandaged  the  eye, 
and  respondent  says  she  suffered  severe  pain 
in  It ;  that  she  at  once  left  appdlanfa  office, 
and  on  her  way  home  stopped  at  a  neigh- 
bor's,  because  her  eye  was  paining  her  so 
she  thought  she  would  rest;  that  it  took 
her  16  or  20  minutes  to  reach  the  n^ji- 
bor*s  bouse  from  appellant'a  office ;  that  she 
was  at  the  neighbor's  house  only  a  short 
time,  when  she  lifted  the  bandage  that  waa 
over  tbe  ^e,  and  looked  at  her  eye  by  lo<dc- 
Ing  into  a  mirror;  that  the  eye  "was  Just 
as  red  aa  it  could  be — Inflamed — highly  In- 
flamed ;"  that  the  eye  waa  paining  her  then ; 
that  she  looked  at  the  eye  again  that  even- 
ing, and  "it  was  red,  awfully  red.  and  there 
was  somethli^  on  the  lower  part  ot  the 
dark  part  the  lower  part"  of  tbe  ey^all; 
that  she  did  not  rest  any  that  night  on  ac- 
count of  the  pain;  that  she  saw  appellant 
at  bis  office  the  nest  monilug,  and  he  look- 
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ed  at  tbe  oye.  and  told  ber  to  come  and  aee 
tdm  ml  tbe  following  day;  that  she  tlm 
tcdd  blm  abont  the  pain,  and  that  she  did 
not  slew  any  tbe  pieced^  night;  that  ap- 
pelant saw  ber  eye  after  that  about  every 
day,  either  at  bis  ofllce  or  at  ber  boine,  un- 
til the  12th  day  of  March,  1806;  that  dar- 
ing the  tlme^  from  the  26th  of  February  to 
the  12th  of  March  following,  she  was  suffer- 
ing Intmse  pain  aU  of  the  time,  and  could 
not  rest;  that  on  tbe  12th  day  of  March 
app^ant,  ofter  examining  tbe  eye.  advised 
her  to  go  to  Salt  Lake  City  to  an  eye  spec- 
ialist, to  whom  she  w«tt  at  once,  and  the 
specialist  told  ber  that  her  eye  "was  in  bad 
condition";  that  tbe  specialist  directed  her 
to  go  to  a  hospital,  which  she  did,  and  re- 
mained th«re  under  his  care  a  number  of 
months.  Reepondent  further  said  that  when 
appellant  removed  the  cyst  from  tbe  eyelid 
her  eye  was  In  perfect  condition;  that  she 
never  had  had  any  trouble  with  bet  eye  be- 
fore, and  that  her  general  health  was  good ; 
that  from  the  time  of  the  operation  she  had 
had  no  use  of  the  ey^  and  that  at  tbe  time 
of  tbe  last  trial  (February,  1910)  ber  right 
eye  was  practically  blind. 

Mrs.  Lewis,  the  woman  to  whom  respond- 
ent referred  as  ber  neighbor,-  testified  In 
substance  that  she  saw  the  reepond^t  on 
the  day  she  had  the  cyst  removed ;  that  she 
tben  had  ber  eye  bandaged  and  "appeared 
to  be  in  pain";  that  tbe  witness  looked  at 
the  eye,  and  It  was  red — Inflamed ;  that  wit- 
ness had  known  reapond^t  for  about  15 
years,  and  that  sbebad  always  beoi  healthy, 
and  witness  never  bad  noticed  anything 
wrong  with  ber  eyes.  The  witness  further 
said  that  she  did  not  notice  any  bums  on 
respondent's  face  at  tbe  time. 

Bespondeot's  husband  testified  In  sub- 
stance that  be  saw  respondent  In  the  morn- 
ing, when  he  went  to  work;  that  ber  eyes 
at  that  time  were  In  good  condition;  that 
he  and  respondent  bad  been  married  abont 
20  years,  and  that  during  that  time  she  nev- 
er bad  had  any  trouble  with  her  eyes ;  that 
be  saw  respocdent  on  the  night  of  tbe  oper- 
ation, and  she  then  bad  ber  eye  bandaged, 
and  removed  the  bandage,  and  the  witness 
saw  three  bums  about  tbe  size  of  a  nickel 
on  ber  face,  two  on  the  cheek,  and  one  on 
tbe  Bide  of  the  nose.  He  further  said:  "I 
looked  at  tbe  eye.  There  was  a  water  blis- 
ter, like  a  drop  of  water,  on  the  papll.  It 
was  all  Inflamed  on  the  center  of  tbe  eye; 
It  covered  the  center  of  the  eye— the  dark 
part.  It  wa^^a  water  blister,  like  from  a 
burn."  That  from  her  actions  It  seemed  she 
was  suffering  pain,  and  that  she  could  not 
sleep. 

An  eye  specialist,  called  on  behalf  of  re- 
spondent, also  testlhed  that  he  bad  made  an 
examination  of  respondent's  eye;  that  his 
examination  was  made  in  May  and  June, 
1908;  that  there  Is  a  scar  covering  practi- 
cally the  lower  half  of  tbe  cornea  of  re- 
spondent's right  eye;  that  If  some  acid  or 


caustic  agency  bad  been  applied  to  tbe  cor- 
nea or  eytfwU  It  would  produce  a  coBdItton 
like  or  similar  to  that  which  he  found  in 
respondent's  ^e;  that  If  some  add  had 
been  droi^ied  Into  the  eye,  as  claimed  by  re- 
spondent, it  would  produce  the  condition 
found  In  her  eye;  and  that  such  condition 
was  permanent  The  witness.  In  answer  to 
an  hypothetical  question,  also  said  that  from 
his  wamlnatlon  of  the  ^e  be  believed  that 
Its  present  condition  was  caused  by  "the 
action  of  some,  caustic  I  am  not  sure  that  it 
was  add;  caustic  alkali  would  act  in  tbe 
same  way.  •  •  •  Certain  other  caustics 
might  act  in  the  same  way,"  On  cross-ex- 
amination tbe  witness  furUier  said  that  In 
bis  Judgment  It  was  likely  that  tbe  respond- 
ent bad  had  "a  corneal  ulcer,  and  that  such 
an  ulcer  might  be  formed  from  the  admis- 
sion of  a  foreign  substance  into  the  eye,  If 
sufficient  to  cause  a  lesion,  so  as  to  admit 
baderia."  That  be  could  not  say  what  pro- 
duced tbe  ulcer  In  respondent's  eye.  On  re- 
direct he  said  that  "a  burning  of  the  cornea 
by  an  add.  If  bacteria  gets  In,  would  pn^ 
duce  a  corneal  ulcer  which  might  become 
malignant,  or  might  pass  away  very  qui<^- 
ly,"  and  that  tbe  scar  on  respondent's  ^e 
would  cause  ber  blindness. 

As  already  Intimated,  since  we  cannot 
pass  upon  the  probative  force  or  wdght  of 
tbe  evidence,  it  Is  useless  for  us  to  set  forth 
appellant's  evidence,  except  to  show  bis  ad- 
missions. He  admitted  that  be  removed  the 
cyst  from  respondent's  eyelid,  and  explain- 
ed the  manner  In  which  it  was  done.  He 
said  that  after  the  cyst  bad  been  removed 
by  a  severance  from  the  eyelid  It  left  a 
slight  wound,  which.  In  order  to  prevent  a 
recurrence  of  the  cyst,  he  scraped  with  a 
steel  Instrument.  After  this,  be  tells  us,  "X 
next  took  a  piece  of  matchwood — soft  wood 
like  a  match— and  touched  tbe  end  in  a  so- 
lution of  one  part  In  eight  of  carbolic  add, 
and  applied  that  end  to  the  sore  spoL 
*  *  *  I  then  neutralized  with  alcohol 
by  means  of  cotton  wet  with  alcohol.  Plain- 
tiff complained,  and  said  that  I  was  burn- 
ing ber  nose,  but  did  not  complain  of  any 
bnming  anywhere  else  until  afterwards.  I 
discovered  that  I  was  touching  ber  nose 
with  the  matchwood,  as  I  held  It  in  my 
Angers,  as  I  moved  my  band  in  neutralizing 
tbe  place,  which  rubbed  against  ber  nose.  I 
held  the  match  stick  in  tbe  same  hand  I  was 
using  to  apply  the  cotton  batting  with  alco- 
hol. I  was  holding  tbe  batting  between  my 
finger  and  thumb,  and  tbe  match  stick  was 
between  my  fourth  and  third  fingers.  It  did 
not  drop  any  of  the  solution.  I  did  not  no- 
tice any  place  on  tbe  cheek  at  first,  only  the 
one  place  on  tbe  nose.  I  noticed  three  plac- 
es the  next  day."  Appellant  next  explained 
bis  mode  of  treating  resikondent's  eye,  and 
the  visits  she  made,  and  bis  testimony  in 
many  respects  directly  conflicted  with  hers. 
Dr.  Pfoutz,  an  eye,  ear,  and  nose  specialist, 
and  to  whom  respondent  went  at  the  request 
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of  appelluit,  testlfled  on  belialf  of  appellant 
tlut  wlienxeBpondent  came  to  taim  he'*fonnd 
an  nicer  on  the  cornea,  almost  perforatlnK 
the  tfolw  of  the  eye";  that  be  canterized 
the  point  (NT  the  ulcer  with  a  small,  hot 
Iron  prob&  The  doctor  further  said  that 
there  were  many  causes  that  might  have 
produced  the  c<»idltlon  in  which  he  found 
respondent's  ^e.  He  also  satd  that,  even 
thongh  the  solution  which  appellant  said  he 
used  was  permitted  to  enter  req?ondent's 
eye,  in  his  judgment  such  a  .weak  solution 
would  not  injure  the  ^e.  The  doctor  stat- 
ed, howem,  that  a  carbolic  add  Boluti<m  of 
a  given  strength  migbtt  and  he  bdileved 
would,  produce  a  corneal  vlcet,  such  as  be 
found  in  respondent's  eye.  On  cross-exam- 
ination lie  was  asked  the  following  ques- 
tions, to  which  be  made  answers  as  stated: 
"Q.  The  introduction  into  the  ^e  of  a  strfu- 
tlon  of  carbolic  add,  one  in  eight— one  part 
carbolic  acid  to  sevoi  parts  of  water— would 
be  very  apt  to  erode  or  eat  away  a  portion  of 
the  cornea  with  which  it  came  in  contact, 
wouldn't  it?  A.  I  question  that,  sir.  Q: 
Wouldn't  it  erode  It?  A.  If  left  in  contact 
long  enough,  It  would."  There  were  other 
experts  who  In  effect  testis  that  at  the 
time  respondent's  expert  examined  bar  eye 
it  was  impossible  to  state  wliat  caused  its 
condition.  In  view  of  the  length  of  time  that 
had  elapsed,  and  the  condition  it  was  then 
in.  They  also  stated  that  a  solution  of  car- 
bolic add  as  weak  as  that  whlcb  appellant 
stated  he  used  would,  in  thdr  jndgmoit,  not 
cause  or  produce  a  corneal  ulcer,  such  as 
was  found  in  respondent's  ^e.  We  runark 
that  there  is  no  eridenoe  that  we  can  find 
that  any  one  or  more  of  the  causes  which 
the  experts  said  might  produce  corneal  ulcers 
and  bring  about  the  Condition  of  respon- 
HisaVs  eye  whoi  flrst  seen  by  Dr.  Ffoutz, 
the  specialist,  were  actually  present,  or  that 
any  one  or  more  of  such  causes  actually 
affected  respondent's  eye.  In  this  regard,  all 
that  toe  evidence  shore  Is  that  she  at  times 
was  exposed  to  conditions  from  which  such 
results  were  possible,  but  there  is  no  evi- 
dence that  she  came  into  actual  contact  with 
any  of  the  causes  named  by  the  experts. 

It  seems  to  us  that  from  the  foregoing 
the  conclnsion  is  almost  unavoidable  that 
there  Is  at  least  some  substantial  evidence 
In  support  of  the  Jury's  findings.  The  fol- 
lowing salient  and,  as  we  think,  controlling 
facts  are  not  seriously  questioned,  namely: 
That  reap<mdent,  at  a  time  when  she  was  in 
at  least  fair  health,  and  when  her  eye  was 
In  good  condition,  had  a  slight  operation 
performed  upon  the  eyelid  of  her  right  eye ; 
tbat  the  o[>eratlon  did  not,  and  was  not  in- 
tended to,  affect  the  interior  portions  of  the 
eye,  but  was  intended  to  affect  merely  the 
free  end  of  the  eyelid;  tbat  after  the  op- 
eration appellant  applied  some  liquid  to  the 
wound  which  he  says  was  a  weak  solution 
of  carbolic  acid ;  that  in  doing  so  he  burned 


reBpcmdeufs  face  witb  the  solution  below 
and  in  the  vicinity  of  the  ey^  In  three  plac- 
es ;  tbat  a  abort  time  after  this  (only  about 
IS  or  20  minutes)  respond^t,  on  ber  way 
home  from  aroellanf s  office,  stopped  in  at 
her  neighbor's  because  of  great  pain  In  ber 
^e;  tbat  ber  eye  was  then  much  Inflamed, 
and  the  pain  continued  and  increased ;  tliat 
on  the  evening  or  night  of  that  day  respcmd- 
ent's  husband  examined  the  eye,  and  be 
found  a  blister  in  it,  as  though  the  eye  was 
burned;  that  the  eye  kept  getting  worse 
until  the  12th  day  of  March,  or  about  14 
days  after  the  operation,  when  appelant  re- 
quested respondent  to  go  to  Dr.  Pfoutz,  who 
Is  an  eye  specialist;  that  Dr.  Pfoutz,  when 
be  saw  respondent's  eye,  dtocovered  that  she 
was  aflUcted  with  a  corneal  ulcer,  which  nU 
tlmately  caused  the  loss  of  her  ^esigfat  It 
may  be  said  that  about  every  one  of  the  ex- 
perts called  by  an>ellant  concedes  that  such 
an  ulcer  mlglit,  and  probably  would,  be 
caused  by  a  solution  of  carbolic  add,  if  the 
solution  were  permitted  to  remain  In  contact 
with  the  eomea  for  a  considerable  length  of 
time.  It  is  also  conceded  by  all  tbat  a  car^ 
bolic  add  solution,  if  strong  enough,  would 
produce  many.  If  not  all,  the  symptoms  de- 
scribed by  respondent  and  tier  witnesses. 
True  all  of  the  experts  also  say  that  there 
are  many  causes,  other  than  carbolic  add. 
that  might  bring  about  corneal  ulcers,  but 
there  Is  no  testimony  that  we  can  find  tbat 
any  one  or  more  of  sucb  oduses  were  actively 
present  and  operating  In  respondent's  case. 

[2]  The  contention  tbat  respondent  must 
fail  because  of  tbe  doctrine  announced  In 
Ewing  V.  Ooode  (a  C)  78  Fed.  444.  that, 
"when  a  plaintiff  produces  evidence  that  is 
consistent  with  an  hypothesis  that  the  de- 
fendant Is  not  negllgrat,  and  also  with  (me 
tbat  he  is,  bis  proof  tends  to  establish  nei- 
ther," cannot  prevail,  In  view  of  the  facts  in 
the  case  at  bar.  That  doctrine  applies  <mly 
where  the  plaintiff's  evidence,  when  ccmsid^ 
ered  altme,  bos  such  an  effect,  or  when  the 
Jury  finds  tbe  evidence  equally  balanced, 
and  not,  as  appellant's  counsel  seems  to  con- 
tend, wboi  all  of  the  evidence  produced  by 
both  sides,  some  of  which  is  in  dispute,  is 
capable  of  such  a  construction.  Tbe  reason 
tbe  rule  is  not  applicable  in  the  latter  event 
is  obvions.  There  is  no  law  which  binds  a 
Jury  to  believe  any  of  the  defendant's  evi- 
dence which  conflicts  with  that  of  the  plain- 
tiff. The  doctrine,  therefore,  ordinarily  can- 
not apply  In  case  of  conflicting  evidence.  In 
a  case,  however,  where  plaintiff's  evidence, 
when  considered  alone,  produces  such  a  re- 
sult, or  If  the  jury  And  the  evidrace  equal- 
ly balanced,  tbey  may  not,  by  mere  conjee^ 
ture,  supply  the  defect  in  plaintlflTB  evidence, 
and  find  tbe  ultimate  fact  of  negligence. 
Under  such  drcumstances.  tbe  plaintiff  has 
not  established  bis  case  by  a  preponder- 
ance of  the  evidence  as  he  must  do  in  order 
to  prevail. 
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[3]  In  a  case  where  tbe  qnestlon  is  wheth- 
er the  defendant  was  guilty  of  negligence  or 
not,  the  plalnUft  need,  however,  merely  show 
a  state  of  facts  from  which  the  Jury  may 
logically  infer  n^llgence;  and  If  the  Jury 
believe  plalntlfTs  evidence  from  which  the 
Inference  of  negligence  may  be  deduced  it 
may  be,  and  ordinarily  U,  BUfficlent  to  sus- 
tain a  finding  of  negligence ;  and  this  Lb  so, 
even  If  the  defendant  disputes  all  of  plain* 
tiff's  evidence,  or  produces  evidence  from 
which  the  jury  m^ht  find  that  the  Injury 
complained  of  was  due  to  a  cause  or  causes 
for  which  the  defendant  was  not  responsi- 
ble. 

In  this  connection  aniellant's  counsel  stren- 
uously Insists  that  the  court  erred  In  refus- 
ing the  following  request  to  chaise:  "If  It 
appears  from  the  evldoice  that  the  lam  of 
sight  by  plaintiff  in  her  rlglU  eye  m^ht  have 
been  occasioned  by  one  or  more  causes,  for 
which  defendant  was  not  reqwnslble,  the 
plaintiff  cannot  recover,  although  the  evU 
doice  may  also  be  consistent  with  the  hy- 
pothesis that  the  injury  resulted  from  the 
n^llgent  acts  of  the  defendant,  as  all^^  in 
the  complaint"  From  what  we  have  already 
said  it  Is  apparent  that  counsel's  contraitlon 
cannot  prevail.  As  Intimated  before,  the  re- 
quest does  not  state  the  law  correcUly.  The 
law  is  not  that  a  plalntlft  must  fall  In  case 
the  injury  of  which  he  complains  mli^t  have 
been  caused— that  is,  that  there  was  a  pos- 
sibility that  it  was  caused — by  some  cause 
or  causes  for  which  the  defendant  was  not 
responsible,  but  he  must  fall  only  whm  It 
is  Just  as  probable  from  the  evidence  adduc* 
ed  by  the  plaintiff,  or  In  case  the  evidence 
is  equally  balanced,  that  the  injury  was  pro- 
duced by  some  cause  for  which  the  defend- 
ant was  not  respon^ble,  as  it  Is  that  it  was 
produced  by  a  cause  for  which  be  was.  The 
law  is  correctly  stated  by  the  New  York 
Court  of  Appeals.  In  the  case  of  Searles  v. 
Manhattan  By.  Co.,  101  N.  Y.  661,  5  N.  B. 
66.  where  It  Is  said  tliat  the  plaintiff  must 
Tall  if  It  Is  Just  as  probable  that  the  Injury 
was  caused  by  a  cause  for  which  the  defend- 
ant was  not  respODBlbte,  as  It  Is  that  It  was 
caused  by  one  for  which  he  was.  It  must 
be  understood  that  the  court  here  referred 
to  a  state  of  the  evidence  where  there  was 
no  conflict,  or  where  it  is  evenly  balanced 
upon  that  question.  The  mere  fact  that 
there  is  a  possibility  that  the  Injury  com- 
plained of  was  produced  by  some  other  cause 
than  that  claimed  is  not  enough,  but,  as  said 
by  the  New  York  Court  of  Appeals,  the  rule 
applies  only  when  there  is  a  probability 
arising  out  of  plaintiff's,  or  the  undisputed, 
or  evenly  balanced,  evidence  that  it  was  so 
caused.  By  an  examination  of  the  charge 
given  by  the  court,  and  which  we  have  set 
forth  In  full,  it  will  be  seen  that  the  law 
was  properly  stated  upon  this  subject 

[4]  Appellant  also  contends  that  the  ver- 
dict is  contrary  to  the  charge  of  the  court 
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which  -we  have  set  forth  In  full  at  the  be- 
ginning of  this  opinion.  If  our  conclusions 
are  right  so  far,  however,  and  we  think 
they  are,  th«i  it  follows  that  this  contention 
cannot  prevail. 

[51  It  la  further  insisted  that  the  verdict 
and  Judgment  cannot  stand  because  there  Is 
no  competent  evidence  in  this  case  from 
which  the  Jury  were  authorized  to  find  ap- 
pellant guilty  of  negligKice  In  his  treatment 
of  reqwndent's  eye.  In  this  connection  it 
Is  contended  that  there  is  no  expert  evidence 
upon  which  the  Jury  could  base  a  finding 
that  the  appellant  had  not  exercised  that  de- 
gree of  skill  and  care  which  is  ordinarily 
exercised  by  those  engaged  In  his  calling  In 
like  or  similar  cases.  It  will  be  observed 
that  this  case  Is  somewhat  peculiar.  In  that 
the  injury  complained  of  did  not  really  arise 
out  of  any  want  of  skill  on  the  part  of 
the  appellant  in  performing  the  operation 
(m  respondent's  eyelid,  in  so  far  as  the 
operation  is  concerned.  The  injury  to  the 
eye  was  caused  by  an  act  which  did  not 
necessarily  require  any  more  than  the  skill, 
knowledge,  and  experience  of  any  ordinarily 
prudent  person.  If  app^ant  permitted  a  so- 
lution of  carbolic  acid  to  come  in  contact 
with  the  cornea  of  respondent's  ^e^  with- 
out any  necessity  therefor,  and  of  such 
strength  as  would  Injure  the  eye,  he  might 
be  found  guilty  of  negligence.  Assuming  the 
fact  to  be  as  found  by  the  jury,  that  the 
appellant  unnecessarily  did  cause  a  solution 
of  carbolic  acid  to  come  In  contact  with  the 
cornea  of  plalntlfTs  eye,  and  that  8u<di  solu- 
tion was  of  BuflSdent  strength  to  produce 
the  corneal  ulcer  found  in  her  eye  by  Dr. 
Ffoutz,  the  appellant  may  have  been  guilty 
of  culpable  or  actionable  negligence.  Wheth- 
er some  of  the  carbolic  add  'scdutlon  which 
appellant  admlte  he  used  came  In  contact 
with  the  cornea  of  respondent's  eye  or  not 
was  a  question  of  fact  which  the  Jury  could 
have  deduced  from  the  testimony  of  respond- 
ent's witnesses,  when  considered  In  connec- 
tion with  the  prevailing  symptoms  following 
the  operation,  and  from  the  subsequent  re- 
Bulte  which  the  experts  said  could  and  may 
have  been  produced  by  the  admission  of  the 
solution  into  the  eye.  In  view,  therefore, 
that  the  experts  concede,  that  the  symptoms 
as  they  were  observed,  and  the  results  to  the 
eye  as  the  same  were  seen  by  at  least  some 
of  the  experts,  are  the  natural  and  ordinary 
symptoms  and  results  In  cases  where  a  so- 
lution of  carbolic  add  comes  in  contact  with 
the  cornea  of  the  eye,  there  is  sufBcient  ex- 
pert evidence,  if  such  is  needed,  upon  which 
the  Jury  could  base  a  finding,  although  the 
experts  may  also  have  said  that  in  their 
opinion,  the  particular  solution  did  not 
cause  the  injury  to  respondent's  eye.  In 
view  of  the  conflicting  inferences  that  could 
be  deduced  from  the  opinions  of  the  experts, 
the  jury  had  a  right  to  dlsr^rd  the  latter 
opinion  expressed  by  those  experts. 
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[I]  It  Is  true,  as  appdlanfa  counsel  sug- 
gests, that  In  order  to  aatliortze  a  finding 
tbat  one  wlio  1b  following  a  profession  or 
calUug  requiring  epeclal  skill,  knowledge,  and 
experience  Is  guilty  of  negligence  or  nnsklU- 
fulnffis  it  is  necessary  to  fomlsh  some  proof 
from  some  source  possessing  the  required 
skill,  knowledge,  and  experience  that  the 
acts  complained  of  did  not  measure  up  to  the 
standard  of  skill,  knowledge,  and  experience 
required 'In  the  particular  calling  or  profes- 
sion. In  thla  case,  however,  the  principle 
cannot  be  applied  to  its  full  extent,  for  the 
reason  that  appellant  did  not  come  into 
court  justifying  his  act  or  conduct;  that  Is, 
he  does  not  claim  that.  If  be  permitted  a  solu- 
tion of  carbolic  add  to  come  in  contact  with 
the  cornea  of  respondent's  eye,  ta  doing  so 
his  conduct  was  justified  by  the  ordinary  and 
usual  methods  which  are  pursued  by  those 
of  bis  profession  under  like  circumstances. 
In  other  words,  appellant  does  not  claim 
protection  because  he  has  conformed  to  the 
standards  of  his  profession.  What  be  really 
contends  for  in  this  connection  is:  (1)  That 
no  part  of  the  solution  he  used  was  through 
any  act  of  his  permitted  to  enter  respondent's 
eye,  and  hence  be  was  not  negligent  in  that 
regard;  C2)  that,  although  it  were  conceded 
tliat  some  of  the  solution  did  enter  respond- 
ent's, eye,  yet  the  solution  was  not  of  suffi- 
cient strength  to  produce  the  Injury  com- 
plained of;  and  (3)  that  the  result  to  the  eye 
was  produced  by  a  cause  or  causes  for  which 
he  was  not  responsible.  It  is  apparent  tbat 
most,  if  not  all,  of  the  conclusions  involved 
in  the  foregoing  propositions  do  not  neces- 
sarily call  for  expert  evidence. 

[7]  It  is  also  Insisted  with  much  vigor  that 
the  district  court  erred  In  denying  a  new 
trial.  This  ccintentlon  Is  principally  based 
upon  the  facts  that  on  a  former  trial  of  thla 
case  at  which  the  evidence  was  substantially 
the  same  as  upon  the  present  one,  and 
where  the  same  judge  who  presided  at  the 
last  trial  also  presided,  such  judge  granted  a 
new  trial  to  appellant  upon  the  ground,  as 
we  understand  counsel,  that  the  evidence  did 
not  Justify  the  verdict  of  the  Jury  In  favor 
of  resiwndent  From  some  remarks  made  by 
the  Judge  In  refusing  to  set  aside  the  last 
verdict,  connsel  Insists  that  the  Judge  was 
still  of  the  same  opinion  that  the  verdict 
should  not  prevail;  and  bence  he  should  have 
granted  a  new  trial,  and  In  refnstng  to  do  so 
he  had  abused  the  discretion  vested  in  him 
in  passing  on  motions  for  new  trials.  Upon 
this  question  counsel  reminds  us  that  in 
former  decisions  we  held  that  a  party  bad 
the  unqualified  right  to  move  for  a  new  trial 
In  every  case;  tliat  in  passing  upon  a  motion 
for  a  new  trial  the  trial  court  was  Invested 
with  a  Boynd  legal  discretion,  and  tbat  the 
moving  party  was  entitled  to  Invoke  this  dis- 
cretion in  his  behalf.  See  Law  v.  Smith,  34 
Utah.  407,  98  Pac.  300;  Brown  v.  Salt  Lake 
City.  33  Utah,  241,  242,  ftS  Paa  570,  14  L.  R. 
A.  (N.  S.)  619,  126  Am.  St  Bep.  828.  We 


have  not  as  yet,  however,  held  that  we  have 
the  power  to  review,  and  thus  Indlractly  con- 
trol, the  exercise  of  the  discretion  before 
referred  to.  Assuming  that  in  this  case  we 
were  invested  with  the  discretion  of  the  dis- 
trict court,  and  tliat  we  In  passing  upon  the 
question  of  whether.  In  view  of  all  tbe  evi- 
dence, the  verdict  should  be  permitted  to 
stand  or  not,  should  arrive  at  a  conclusion 
that,  in  an  exercise  of  a  sound  legal  discre- 
tion, tbe  now  trial  should  be  granted,  would 
the  foct  tbat  in  this  regard  we  disagreed 
with  the  trial  court  authorize  us  to  review 
his  ruling  upon  the  facts?  If  we  did  so.  It 
would  simply  amount  to  passing  upon  the 
weight  that  is  to  be  given  to  the  evidence. 
This  would  be  a  clear  evasion  of  the  con- 
stitutional provision  tbat  appeals  to  this 
court,  in  law  cases,  must  be  limited  to  ques- 
tions of  law  only. 

[I]  While  tbe  district  court,  in  the  exer- 
cise of  a  sound  legal  discretion,  without  bas- 
ing his  ruling  upon  any  specific  error  of  law, 
may,  under  certain  clrcnmstsnces,  possess  the 
authority  to  grant  a  new  trial,  yet  we  cannot 
do  so,  nor  can  we  exercise  the  discretion 
which  the  district  court  might,  and  In  some 
cases  perhaps  ought  to  have,  exercised.  In 
cases  like  tbe  one  before  us,  where  all  other 
assignments  fall,  and  the  only  available  as- 
signment is  that  the  evidence  does  not  justify 
the  verdict  of  tbe  Jury,  and  where  the  trial 
court  ha's  refused  to  grant  a  new  trial,  alt 
that  we  are  authorized  to  do  Is  to  look  Into 
tbe  evidence  to  ascertain  whether  there  is 
any  substantial  evidence  In  support  of  every 
material  element  which  plaintiff  Is  required 
to  establish  in  order  to  recover.  If  there  is 
such  evidence,  then,  so  far  as  we  are  con- 
cerned, the  verdict  must  stand,  although  In 
our  judgment,  if  we  passed  on  the  facts,  the 
verdict  upon  the  whole  evidence  should  have 
been  to  the  contrary.  Nor  can  we,  under  the 
guise  of  reviewing  an  abuse  of  discretion  by 
tbe  trial  court  in  refusing  to  grant  a  new 
trial  upon  the  ground  tbat  tbe  verdict  Is  not 
supported  by  the  evidence,  pass  upon  the 
weight  of  the  evidence.  What  the  district 
Judge  might,  or  even  should,  have  done  in 
thla  regard  we  may  not  do  for  him,  simply 
because  be  refused  to  do  it. 

We  have  carefully  examined  tbe  cases  dted 
by  appellant's  counsel.  While  tbe  case  of 
Shelton  v.  Hecelip,  167  Ala.  217,  61  South. 
937,  is  in  some  respects  very  similar  to  the 
case  at  bar,  yet  the  evidence  upon  tbe  ques- 
tion of  tbe  physician's  negligence  In  that  case 
wss  not  only  much  more  meager  than  In  this 
case,  but  It  was  also  much  less  clear  with 
regard  to  what  caused  the  injuir  complained 
of.  Indeed,  It  Is  plainly  Inferable  from  what 
the  court  said  in  that  case  that,  if  the  evi- 
dence bad  been  as  strong  In  that  case  as  it 
is  in  this  upon  the  salient  points,  the  result 
might,  and  doubtless  would,  bare  been  differ- 
ent In  the  case  of  Pettigrew  v.  Lewis,  46 
Kan.  78,  26  Paa  458,  there  was  absolutely 
no  proof  of  negUsenoe.  In  tbe  caaa  of  Stem 
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T.  LaiUK  106  La.  738,  St  Soutb.  S03,  the 
finding  wu  In  taxot  of  the  defendant  It  In 
the  case  at  bar  the  Jnry  had  found  for  the 
d^endant  npon  the  fiicts,  we  would  have 
no  more  difficulty  in  snstalntng  the  flndtas 
that  the  court  had  In  Stem  t.  laung.  The 
other  cases  cited  are  readily  dlstli^ishable 
from  the  facts  in  the  case  at  bar,  and  need 
no  further  consideration. 

Finally,  coniu»el  appeals  to  us  with  much 
fbrce  that.  In  view  of  the  grave  consequoices 
which  follow  from  a  finding  adverse  to  tbe 
appellant,  the  question  of  whether  the  verdict 
and  Judgment  are  right  or  not  should  re- 
ceive careful  consideration.  All  that  counsel 
claims  In  this  regard  Is  cheerfully  conceded, 
but  these  questions  Involve  matters  of  fact 
with  which  we  are  powerless  to  deal  when, 
as  In  this  caee^  reasonable  men  would  be 
Justified  by  the  evidence  in  arriving  at  op- 
posite conclusions. 

The  Judgment  Is  affirmed,  with  costs. 

McCARTT,  J.,  concurs. 

STRAUP.  J.  I  concur  In  the  result  I 
do  not  concur  In  all  that  is  said  on  the  ques- 
tion of  discretionary  powers  of  trial  courts 
In  passing  on  a  motion  for  a  new  trIaL  Much 
that  is  said  on  that  question  I  think  Is  un- 
necessary and  Inapplicable  to  tbe  pretoided 
discretion  which  appellant  claims  the  trial 
court  abused.  In  overruling  appellant's  mo- 
tion for  a  new  trial,  the  court  obRerved  that 
tbe  only  question  for  consideration  on  the 
motion  was  one  of  fact,  and  stated  that, 
"while  the  court  perceives  no  material  dif- 
ference In  tbe  aspect  of  the  case  as  presented 
on  the  former  trial,  and  Is  of  the  same  opin- 
ion as  on  that  trial,  that  while  the  verdict 
Is  JustlQed  by  the  evidence,  It  has  not  been 
proven  to  the  satisfaction  of  the  court  by  a 
preponderance,  and,  were  the  court  sitting  as 
a  trier  of  fact,  simply  because  of  the  failure 
of  preponderance,  the  court  could  not  find 
a  verdict  for  the  plaintiff."  The  court  fur- 
ther remarked  that  the  verdict  must  be  sus- 
tained, If  at  all,  npon  the  theory  that  the 
d^endant  dropped  carbolic  acid  in  plaintifTs 
eye;  that  by  the  testimony  of  all  the  ex- 
perts carbolic  acid  dropped  in  the  eye  would 
cause  excrudatlng  pain;  that  several  days 
after  It  was  claimed  the  defradant  had  drop- 
ped the  add  in  her  eye  plaintifTs  husband 
"inquired  of  the  defendant  if  be  was  sure  he 
bad  not  dropped  something  In  her  eye;"  that 
It  was  ai^ed  that  the  plaintiff,  "a  woman 
of  heroic  nerve,"  vraa  able  to  bear  the  pain 
witbout  manifesting  any  Immediate  signs  or 
Indications  of  pain;  that  such  theory  seemed 
to  have  satisfied  two  Juries;  and  that  the 
court  did  not  feel  longer  Justified  In  inter- 
fering with  the  verdict  From  this  it  appears 
that  the  court  was  satisfied  that  the  evidence 
was  snfflclent  to  show  that  the  defendant  had 
dropped  the  acid  in  plaintiff's  eye.  The  tes- 


timony referred  to  by  tiie  Chief  Justice  am* 
ply  rapports  such  a  finding. 

But  the  trial  court  expressed  some  doubt 
as  to  such  tact  because  of  the  Inquiry  of 
plaintiff's  husband,  and  because  she  did  not 
complain  of  pain  at  the  time  the  acid  came 
in  contact  with  the  eye,  notwithstanding  she 
complained  of  extreme  pain  15  or  20  minutes 
thereafter.  For  these  reasons  the  court  In- 
timated that  had  he  tried  the  case  on  the 
facts  without  a  Jnry,  he  would  have  made  a 
finding  contrary  to  that  of  the  Jury,  on  the 
sole  ground  of  plaintiff's  "failure  of  pre- 
ponderance" of  the  evidence.  Because  of 
such  statements  by  the  court,  appellant  now 
urges  that  tbe  trial  court  ought  to  have 
granted  bis  motion  for  a  new  trial,  and  abus- 
ed bis  discretion  in  refusing  It  The  trial 
court  being  satisfied  that  the  verdict  was 
Justified  by  the  evidence  did  not  feel  author- 
ized to  Interfere  with  it  upon  the  ground  only 
that  had  he  tried  the  case  on  the  facts,  he 
would  have  reached  a  different  conclusion. 
In  that  I  think  the  court  was  right  What- 
ever legal  discretion  may  rightfully  be  ex- 
ercised by  the  trial  court  In  passing  on  mo- 
tions for  a  new  trial,  I  think  It  is  clear  that 
when  the  evidence,  both  in  point  of  law  and 
of  fact  Is  sufficient  to  Justly  the  verdict  and 
the  trial  court  is  satisfied  of  such  suffic-ieocy, 
he  may  not  then,  In  his  discretion,  set  It  aside 
on  the  sole  ground  that  had  be  tried  the 
case  on  the  facts,  he  would  have  reached  a 
different  conclusion.  To  bold  otherwise  Is  to 
hold  that  the  court  in  its  discretion  may  In- 
vade the  duty  to  decide  by  setting  aside  ver- 
dicts uutll  he  has  found  a  Jury  to  agree  with 
him. 


SALT  LAKE  COUNTT  Y.  CLINTON  et  al., 
Board  of  County  Com'rs. 

(Supreme  Court  of  Dtah.   Sept  15,  1911.) 

1.  Appeal  Awn  Ebbob  ft  866*)— Scope  of  As- 

SXONMEIVTOF  ErROB— PLEADINO—DISMISSAL. 

Where  defendant  has  obtained  a  mling 
Bustainintr  objections  to  any  evidence  on  the 
ground  Uiat  tbe  complaint  did  not  state  facts 
sofficieot  to  constitute  a  cause  of  action,  and 
the  complaint  was  dismlased,  tbe  sufficiency  of 
the  complaint  is  the  only  question  before  this 
court  on  appeal;  and  hence  the  allegations  of 
the  answer  are  not  available  to  defendant  for 
any  purpfise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3467-3475;  De&  Dig.  | 
806.*] 

2,  Plbabiwo  (I  84*)— CoNSTBTJornwr— Objeo- 
TiOK  Raisbo  at  Trial. 

As  against  defendant's  objection  to  the  in- 
troduction of  any  evidence  on  tlie  ground  that 
the  complaint  did  not  state  a  cause  of  action, 
the  allegations  of  the  complaint  are  to  be  deem- 
ed true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  66-75;  Dec.  Dig.  $  »4.*] 
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8.  .Counties  8  118*)  —  Couhti  Boaeds  — 
Statutory  Pkovisions. 

Comp.  Laws  1007,  SI  527,  629,  relatinflr  to 
the  advertiilng  for  bids  for  boolu  and  stationery 
for  a  county's  use,  and  tor  the  publication  of 
county  reports,  notices,  and  aavertisemeots, 
section  511,  subd.  7,  requiring  the  county  au- 
ditor to  examine  claims  for  such  publication, 
and  section  2620,  Tequlring  the  oonoty  treas- 
urer, under  the  direction  of  the  board,  to  pub- 
lish a  Uat  of  delinquent  tazea,  are  mandatory 
provisioni  and  should  he  at  least  lubstantially 
followed. 

[Ed.  Note.— For  other  eases,  see  Ootuties, 
Cent.  Dig.  fS  174-180:  Dec.  Dig.  I  113.*] 

4.  Etidbnoe  (I  83*}  — PBxanupTXOHB-' Offi- 
cial Acts. 

In  an  action  against  a  board  of  county 
commissioners  and  their  bondsmen  to  enforce  a 
personal  liability  for  allowing  a  claim  against 
the  county,  and  ordering  it  paid,  where  there  Is 
no  charge  of  fraud  or  collusion,  the  presump- 
tion is  that  the  board,  in  allowing  the  claim, 
acted  in  good  faith. 

[Ed.  Note.— For  other  easei,  aee  Evidence, 
Cent.  Dig.  |  lOS;  Dee.  Dig;  |  83.*] 

5.  Ofticebb  (I  114*)  — Liability  fob  Offi- 
cial Acts— Erbob  ob  Mistake. 

Quasi  judicial  officers  cannot  be  held  per- 
sonal^ liable  for  errors  or  mistakes,  while  hon- 
estly exercising,  within  their  jurisdiction,  the 
judicial  functions  of  their  offices,  however  er* 
roneous  their  judgment  may  be. 

[Ed,  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  §S  187-192;  Dec.  Dig.  {  114.*] 

6.  Counties  (|  98*)— Couhtt  Boabds— Offi- 
cial Bonds— IiEABiuTT—STATnTOBT  Pbovi- 

8I0HS. 

Compb  Laws  1907,  |  606,  provides  that 
when  any  board  of  county  commissioners  shall, 
without  authority  of  law,  order  any  money 
paid,  and  such  money  shall  have  been  actually 
paid,  the  county  attorney  shall  sue  such  com- 
missionera  and  their  bondsmen  to  recover  the 
money  so  paid.  Sections  527,  529,  provide  that 
the  board  shall  advertise  for  bids  for  hooka  and 
stationery,  and  for  the  publication  of  county 
notices  and  advertisements,  and  shall  award 
the  contract  to  the  lowest  competent  bidder,  or 
may  reject  all  bids  and  readvertise.  Section 
511,  subd.  7,  provides  that  the  board  shall  set- 
tle and  allow  all  claims  against  the  county 
after  examination  by  the  auditor;  and  section 
2620  requires  tlie  county  treasurer,  under  di- 
rection of  the  board,  to  publish  an  annual  Hat 
of  delinquent  taxes.  The  complaint,  in  an  ac- 
tion under  section  606,  alleged  that  the  board, 
without  authority  of  law,  allowed  and  ordered 

ftayment  of  a  claim  for  the  publication  of  the 
ist  of  delinquent  taxes,  without  having  first 
invited  bids  for  such  publication  or  awarded  a 
contract  therefor,  bat  there  was  no  charge  of 
corruption,  fraud,  or  bad  faith  in  allowing  the 
claim.  Beld,  that  the  hearing  and  determina- 
tion by  the  board  of  the  validity  of  the  claim 
required  the  exercise  of  judicial  or  quasi  judi- 
cial functiona,  and  that,  as  the  claim  was  al- 
lowed for  a  purpose  authorized  by  law,  though 
made  erroneously  and  in  an  Irregular  manner, 
the  members  of  the  board  were  not  personally 
liable  for  the  amount  of  the  claim. 

[Ed.  Note.— For  othar  eases,  see  GountleB, 
Dec.  Dig.  I  98.*] 

Appeal  from  District  Conrt,  Salt  lAk.e 
County;  Qeo.  Q.  Armstrong,  Judge. 

Action  by  Salt  Lake  Cotmty  against  James 
E.  Clinton  and  ottaers,  constituting  the  Board 
of  County  Commissioners  of  Salt  Lake  Coun- 


ty, and  their  iKmdameii.  Judgment  for  d» 
fendants,  and  plaintiff  ai^eal&  Affirmed. 

Job  P.  Lyon,  John  Jensen,  and  I.  E.  WU- 
I^,  for  appelant  Stewart  ft  Stewart  and 
Bootb,  Lee,  Ba^er  ft  Blch,  for  apposes. 

HcCARTY,  J.  This  action  was  brought  by 
the  county  attorney  of  Salt  Lake  county,  in 
the  name  of  the  county,  against  the  board  of 
county  commissioners  of  said  county  and 
their  bondsmen.  The  action  was  brought 
under  Comp.  Laws  1907,  S  506,  which  pro- 
vides: "Whraiever  any  board  of  county  com- 
missioners shall,  without  authority  of  law, 
order  any  money  paid  as  a  salary,  fee,  or  for 
any  other  purpose,  and  such  money  shall 
have  been  actually  paid,  or  whenever  any 
other  county  officer  has  drawn  any  warrant 
or  warrants  In  bis  own  favor  or  In  favor 
of  any  other  person,  without  being  author- 
ized th^to  by  the  board  of  county  commis- 
sioners, or  by  law,  and  the  same  shall  bare 
been  paid,  the  county  attorney  of  such  coun- 
ty Is  hereby  empowered,  and  It  Is  hereby 
made  his  duty,  to  Institute  suit  In  the  name 
of  the  county  against  sucb  person  or  persons 
and  their  official  bondsmen  to  recover  the 
money  so  paid,  and  no  order  of  the  board  of 
county  commissioners  shall  be  necessary  to 
maintain  such  action;  and  when  the  money 
has  not  been  paid  on  such  order  or  warrants, 
It  Is  hereby  made  the  duty  of  the  county  at- 
torney of  such  county,  upon  receiving  notice 
thereof,  to  commence  suit  in  the  name  of 
the  county  to  restrain  the  payment  of  tbe 
same,  and  no  order  of  the  board  of  county 
commissioners  shall  be  necessary  In  order 
to  maintain  such  action." 

The  complaint,  so  far  as  material  here,  al- 
leges: "That  on  or  about  the  8th  day  of 
January,  1909,  the  said  defendants  James  E. 
Clinton,  John  C.  Mackay  and  Walter  J.  Bar- 
ton, acting  as  tbe  board  of  county  commis- 
sioners of  Salt  Lake  county,  did,  without 
authority  of  law,  allow,  order,  and  cause  to 
be  paid  to  the  Inter-Mountain  Bepnbllcan 
Company,  a  corpoiatlon  of  the  state  of  Utah, 
publishing  a  daby  newspapor  known  as  the 
Inter-Mountaln  Bepubllcan,  in  the  city  of 
Salt  Lake,  and  state  of  Utah,  a  certain  dabn 
amounting  to  five  thousand  sevrai  hundred 
and  twaity-sevcsi  dollars  and  fifty  cents  ^< 
727.50)  for  the  advertisement  and  publication. 
In  the  Inter-Mountaia  B^ubltcan  aforesaid, 
of  the  delinquent  list  of  persons  and  prop- 
erty owing  taxes  to  Salt  Lake  county  for  the 
year  1906,  for  a  period  at  tesi  days,  begin- 
ning on  or  about  the  first  Monday  In  De- 
cember, 1908."  It  is  further  aUesed  that  the 
payment  of  this  mon^  to  the  Inter-Mountain 
Kepubllcan  Company,  order  and  direc- 
tion of  the  board  of  ooimty  commisdoneTB, 
was  "illegal  and  without  authority  of  la* 
in  this:  That  i»Ior  to  the  said  pnblfcstloa 
of  the  notice  and  advertisement  of  tbe  de- 
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llnquent  tax  list,  as  aforesaid*  no  bids  for 
the  publication  of  the  said  notice  had  been 
Invited  or  received;  nor  had  the  contract 
for  the  publishing  of  notices  and  advertlse- 
xnents,  Including  the  publication  and  adver- 
tlsement  of  said  delinquent  tax  notice,  been 
awarded,  as  required  by  Comp.  Laws  1907, 
S  529 ;  nor  had  any  contract  for  the  publica- 
tion of  said  notice  and  adTertlsement  of  said 
delinquent  tax  list  be«i  made  and  entered  In- 
to; nor  has  the  county  treasurer  of  Salt  Lake 
Gonnty  been  directed  by  the  board  of  county 
comnilssioners  of  said  county  to  advertise  or 
publish  said  delinquent  tax  list  In  a  news- 
papw  having  a  general  circulation  in  said 
county,  as  required  by  Comp.  L&ws  1907,  I 
2020."  It  is  further  alleged  that  the  said 
$5,727.60  was  actually  paid  to  the  Inter- 
Mountain  B^nblican  Company  by  the  coun- 
ty treasarer.  on  a  warrant  of  Salt  Lake  coun- 
ty, before  the  commencement  of  this  action. 

Defendants  filed  a  demurrer  to  the  com- 
plaint, allying,  as  grounds  of  demurrer,  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court 
overruled  the  demurrer*  and  the  defendant 
filed  an  answer  to  the  complaint.  When  the 
cause  came  on  for  trial,  defendant  objected 
to  the  Introduction  of  any  eTidence,  on  the 
ground  Uiat  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  objection.  Plain- 
tiff excepted  to  this  ruling,  declined  to  amend 
the  comidalnt,  and  dected  to  stand  upon  it. 
whereupon  the  court,  on  motion  of  defend- 
ants, rendered  Judgmeat  dlmnisBlng  the  ac- 
tion. To  reverse  Uils  Judgment,  plalntlit  has 
apitealed  to  this  court  on  the  Judgment  roll. 

[1]  Counsel  for  respondents,  in  their  print- 
ed brief,  have  devoted  eonstdierable  space  to 
the  dlacoBsion  of  matters  a11^;ed  in  the  an- 
swer as  a  Justification  of  the  commissioners 
In  ordering  the  payment  of  the  95,727^  men- 
tioned. Bespondoits  liavtng  obtained  a  rul- 
ing of  the  court  sustaining  their  objection 
to  the  Introduction  of  evidence  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
court  having,  on  their  motion,  rendered  Judg- 
ment dismissing  the  action  on  that  ground, 
the  sufficiency  of  the  complaint  is  the  only 
question  before  this  court,  and  therefore  the 
allegations  of  the  answer  are  not  available 
to  respondents  on  this  appeal  for  any  pni> 
pose. 

As  stated  by  counsel  for  appellant  In  their 
printed  brief,  "the  charge  or  claim  which  Is 
alleged  to  have  been  allowed  and  ordered 
paid  without  authority  of  law  in  this  cause 
is  a  charge  for  printing  the  deUnqnent  tax 
list  for  the  year  1908." 

Comp.  Laws  1907.  {  527,  provides:  "It 
shall  be  the  duty  of  the  county  auditor  of 
each  county  having  a  population  of  10,000 
or  more,  on  or  before  the  Ist  day  of  June  of 
each  year,  to  preiure  separato  estimates  of 
the  books,  blanks,  and  stationery  required 


for  the  use  of  the  county  offlcera  during  the 
year  beginning  July  Ist;  and.  during  the 
first  week  in  June,  be  shall  publish  for  one 
week  a  brief  advertisement  In  a  uewspaper 
published  In  the  county,  or  having  a  general 
circulation  therein,  stating  the  probable 
quanti^  of  «ich  item  of  books,  blanks  and 
stationery  required  by  such  county  during 
the  ensuing  year,  and  Inviting  bids  therefor, 
which  bids  shall  be  filed  with  the  auditor  on 
or  before  the  Ist  day  of  July.  All  bids  shall 
state  separately  the  price  of  each  item  of 
books,  blanks,  and  stationery  to  be  fnr^ 
Dished." 

Section  629  is  as  follows:  "At  the  time  of 
Inviting  bids  for  books,  blanks,  and  station- 
ery, the  auditor  shall  also  Invite  bids  for  the 
publishing  of  county  reports,  notices,  and  ad- 
vertisements during  the  ensuing  year  begin- 
ning July  1st  The  bids  for  the  same  must 
be  filed  with  the  auditor  on  or  before  the  1st 
day  of  July,  and  at  the  time  of  opening  bids 
for  furnishing  books,  blanks,  and  stationary, 
the  board  of  connty  commissioners  shall  open 
the  bids  for  publishing  reports,  notices,  and 
advertisements,  and  shall  award  the  same  to 
the  lowest  competent  bidder,  circulation  con- 
sidered; provided*  that  the  board  of  county 
commissioners  may  reject  any  or  all  bids  and 
readvertlse." 

Section  2620  provides  that  on  or  before  the 
first  Monday  In  Deconber  of  each  year  the 
county  treasurer  must,  under  the  direction  of 
the  county  conimissloners.  publish  the  delin- 
quent list  of  unpaid  taxes,  and  must  publish 
with  such  list  a  notice  that,  unless  the  de- 
linquent taxes,  together  with  the  cost  of  pub- 
lication, are  paid  before  the  third  Monday  In 
December,  the  real  property  upon  which  such 
taxes  are  a  Hen  will  be  sold  for  taxes  and 
costs. 

[2-4]  It  is  not  alleged  In  the  complaint, 
nor  Is  it  contended  or  even  suggested,  that 
the  county  commissioners  acted  In  bad  faith, 
or  from  corrupt  motives,  or  were  In  any  sense 
guilty  of  collusion  or  fraud.  In  allowing  and 
ordering  the  payment  of  the  claim  In  ques- 
tion. The  allegations  of  the  complaint,  how- 
ever, which,  for  the  purpose  of  determining 
the  sufficiency  thereof,  are  deemed  to  be  true, 
show  that  there  was  no  advertisement  for 
bids  by  the  county  auditor,  as  required  by 
Comp.  Laws  1907,  S|  527  and  629;  nor  were 
any  bids  received  for  the  publication  of  the 
delinquent  tax  list;  no  contract  was  ever 
awarded;  the  county  treasurer  was  never  di- 
rected by  the  board  of  county  commissioners 
to  publish  the  delinquent  tax  list;  and  the 
dalm  for  the  publication  thereof  was  never 
examined  by  the  county  auditor,  as  required 
by  subdivision  T  of  Comp.  Laws  1907,  {  611. 
It  is  contended  by  appellant  tliat  the  forego- 
ing provisions  of  the  statute  are  mandatory, 
and  that,  none  of  them  having  been  complied 
with,  the  county  commissioners  were  abso- 
lutely without  authority  of  law  to  allow  the 
claim;  and  the  complaint  alleging,  as  It  does, 
the  Donoompllance  with  every  one  of  the 
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above  reanlrements,  states  facts  sufficient  to 
constitute  a  cause  of  action.  We  fully  agree 
with  couasei  for  appellant  that  these  provi- 
sions of  the  statute  are  mandatory,  and 
siutuld  be  at  least  substantially  followed. 
Manifestly  the  object  of  the  law  Is  to  protect 
the  public  against  fraudulent  and  collusive 
contracts,  and  wbere  it  is  sought  to  bold  the 
county  liable  for  services  rendwed  It  under 
an  express  or  Implied  contract,  ordinarily  no 
recovery  can  be  had,  unless  there  is  a  sub- 
stantial compliance  with  the  statute  under 
and  In  pursuance  of  which  the  services  were 
performed.  In  this  case,  however,  the  ques- 
tion of  whether  the  claim  of  the  Inter-Moun- 
taln  Republican  Company  for  the  publication 
of  the  delinquent  tax  list  was  a  valid  and 
enforceable  demand  against  the  county  Is  not 
conclusive.  For  the  purposes  of  this  deci- 
sion, we  might  concede  that  counsel  for  ap- 
pellant are  correct  In  their  contention  that 
the  Inter-Mountaln  Republican  Company,  be- 
cause of  the  Irregularities  of  the  board  of 
county  commissioners  and  certain  other  coun- 
ty officials  In  falling  to  procure  the  publica- 
tion of  the  tax  list  as  required  by  statute, 
could  not,  In  an  action  at  law,  bare  enforced 
the  claim  here  in  quci^tlon  against  the  coun- 
ty. From  this,  however,  it  does  not  neces- 
sarily follow  that  Che  county  commissioners 
are  personally  liable  because  they  allowed 
the  claim  and  ordered  It  paid.  There  being 
no  allegation  In  the  complaint  of  fraud  or  col- 
lusion, the  presumption  is  that  the  county 
commissioners  in  allowing  the  claim  and  or- 
dering it  paid  acted  in  good  faith. 

[S,  61  It  is  contended  that,  notwithstand- 
ing the  county  commissioners  are  presumed, 
under  the  clrcumstan<»s,  to  have  acted  in 
good  faith,  they  nevertheless  ordered  the 
claim  paid  "without  authority  of  law,"  for 
the  reason  that  prior  to  the  publication  of  the 
delinquent  tax  list  In  the  Inter-Monntaln  Re- 
publican no  bids  for  said  publication  bad 
been  made  or  received,  and  no  contract  bad 
been  awarded,  as  required  by  law.  County 
commissioners  are  quasi  Judicial  officers.  It 
Is  a  well-settled  rule  of  law  that  quasi  Judi- 
cial officers  cannot  be  held  personally  liable 
for  errors  or  mistakes  while  bonestly  ex- 
ercising, within  their  Jurisdiction,  the  Judi- 
cial or  quasi  Judicial  functions  of  tbelr  of- 
fices, however  erroneous  or  misguided  their 
Jud^ent  may  be.  The  bearing  and  deter^ 
mlnatlon  by  the  board  of  county  commission- 
era  of  the  Justness  or  validity  of  the  claim 
in  question  for  the  publication  of  the  tax  list 
mentioned  required  the  exercise  of  the  Judi- 
cal, or,  at  least,  quasi  Judiclnl  functions  of 
the  board,  and.  In  the  absence  of  fraud  or 
corruption  on  their  part  In  allowing  and  or- 
dering tlie  payment  of  the  claim,  they  cannot 
be  held  personally  liable  therefor.  "A  board 
of  county  couimlssioners,  in  the  audit,  ad- 
justment, allowance,  or  disallowance  of  a 
claim  against  a  county,  exercises  Judicial 
functions."  7  A.  &  a  Ency.  L.  (2d  Ed.)  1003; 
11  Cyc.  4U;  Tbroop.  Pub.  Off.  fifi  552, 


Mechem,  Pub.  Off.  638;  McFarland  v.  Mc- 
Cowen,  08  Cal.  329,  33  Pac.  113;  Lamberson 
V.  Jefferds,  118  Cal.  363,  50  Pac.  403;  Mc- 
Brlde  v.  Newlln,  129  Cal.  36,  61  Pac  577; 
Santa  Cruz  Co.  v.  McPherson,  133  Cal.  282, 
65  Pac.  G76.  The  purposes  for  wblcb  the 
county  commissioners  may  appropriate  and 
direct  the  payment  of  money  out  of  the  coun- 
ty revennes  are  designated  by  law,  and  when 
appropriated  and  ordered  paid  for  one  or 
more  of  the  purposes  so  designated  such  ap- 
propriation and  order  is  not  without  authority 
of  law,  though  made  erroneously  and  in  an 
Irregular  manner.  It  Is  for  money  paid  out 
by  order  of  the  board  for  some  purpose  not 
authorized  by  law — that  is,  paid  out  for  a 
purpose  which  the  law  does  not  sanction  un- 
der any  circumstances— that  the  members  of 
the  board  are  personally  liable. 

Paxton  V.  Baum.  58  AOss.  531,  was  an  ac- 
tion broi^ht  by  taxpayers  against  members 
of  the  board  of  supervisors  and  their  bonds- 
men, to  recover  for  county  money  alleged  to 
have  been  appropriated  by  the  supervisors  to 
certain  objects  (not  necessary  to  enumerate) 
not  authorized  by  law.  The  statutes  of 
Mississippi,  among  other  things,  provided 
that  the  boards  of  supervisors  direct 
the  appropriation  of  money  that  may  come 
Into  the  treasuries  of  their  respective  coun- 
ties, but  shall  not  appropriate  the  same  to 
any  object  not  authorized  by  law.  The  stat- 
utes further  provide  that,  "If  any  board  of 
supervisors  shall  appropriate  any  money  to 
any  object  not  authorized  by  law,  the  mem- 
bers of  such  board  shall  be  liable  personally 
for  such  sum  of  money  to  be  recovered  by 
suit  •  •  •  of  any  person  who  Is  a  tax- 
payer," etc.  The  court,  In  the  course  of  a 
well-considered  opinion  in  that  case,  says: 
"If  It  is  appropriated  by  the  board  of  su- 
pervisors to  some  other  object  than  is  au- 
thorized by  law,  members  are  liable  person- 
ally for  It,  unless  they  voted  against  such 
appropriation.  It  is  for  money  appropriated 
to  something  for  which  the  law  does  not 
permit  it  to  be  appropriated  at  all.  In  any 
way  or  under  any  circumstances,  that  mem- 
bers are  personally  liable.  It  Is  for  a  diver- 
sion of  money  from  its  I^Itlmate  objects, 
and  not  for  appropriation  to  a  proper  object, 
although  In  an  Irregular  or  unauthorized 
manner,  that  liability  Is  imposed  on  mem- 
bers personally,  *  •  •  If  this  Is  not  the 
true  Interpretation  of  the  language  mention- 
ed (referring  to  the  expression  'not  author- 
ized by  law'),  members  of  the  boards  of  su- 
pervisors would  be  liable  peraonally  for  ev- 
ery mistake  or  error  of  Judgment  or  of  in- 
formation as  to  facts,  whereby  money  was 
appropriated,  even  to  proper  objects,  if  not 
appropriated  in  strict  accordance  with  law 
as  to  every  circumstance  attending  it.  Ei- 
ther members  of  the  boards  of  supervisors 
are  personally  liable  for  every  appropriation 
not  made  in  strict  conformity  to  law,  or  they 
are  not  liable,  except  for  a  diversion  of 
public  money  from  authorised  objects,  and 
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Its  appn^niatlon  to  sacb  as  are  not  autlioF- 
Ized."  And  again  tbe  court  says:  "Wbere 
la  tbe  line  and  what  Is  tlw  limit  of  thla 
personal  responsibility?  Shall  we  say  that 
It  exists  If  the  letting  out  of  the  contract 
has  not  been  adyertlsed  at  all,  but  does  not 
arise  If  there  has  beea  an  advwtteement  for 
10  or  15  days?  Shall  we  make  the  members 
liable  If  the  contract  was  made  In  vacation, 
but  not  liable  If  made  In  open  session,  at 
an  adjourned  meeting,  which  they  had  no 
authority  of  law  to  hold?  Shall  we  give 
Judgment  against  them  If  the  obligation  was 
contracted  at  tbe  wrong  place,  and  acquit 
them  If  the  place  was  right,  but  the  Ume 
wrong?"  In  concluding  the  opinion,  the 
court  tersely  illustrates  what  we  consider 
to  be  the  correct  rule  In  the  following  lan- 
guage: "Manifestly  It  Is  Impossible,  after 
we  pass  the  point  of  corruption,  to  draw 
any  lln^  oUier  than  that  laid  down  by  us, 
namely,  liability  where  the  subject-matter  of 
the  appropriation  Is  beyond  the  Jurisdiction 
of  the  board;  nonliability  where  the  object 
Is  within  the  Jurisdiction,  but  there  has 
been  a  mistakoi  exercise  of  legal  power." 

As  we  have  suggested,  every  public  offi- 
cer exercising  Judicial,  or  quasi  Judicial, 
power,  whose  duty  It  is  to  appropriate  and 
pay  out  public  funds  for  material  furnished 
or  services  rendered  to  the  public,  must'  of 
course  be  guided  by  the  law  requiiing  or  au- 
thorizing such  payments  to  be  made.  He 
may,  however,  in  exercising  his  discretion, 
misconstrue  or  misapply  the  law,  and  if  he 
does  80  In  good  fkith,  and  there  Is  no  collu- 
sion, fraud,  or  corruption  on  his  part,  he 
cannot  be  compelled  to  repay  money  he  may 
liave  paid  irregularly  or  in  an  unauthorized 
manner  for  material  furnished  or  services 
rendered  for  the  public  benefit.  If  the  pux^ 
pose  for  which  the  money  is  devoted  is  a 
public  one^  and  the  law  authorizes  or  directs 
the  officer.  In  the  exwdse  of  his  Judicial  or 
quasi  Judicial  functions,  to  apply  It  for 
such  purpose,  Oien,  ordinarily,  the  officer 
cannot  be  held  personally  liable  for  an  error 
of  Judgment  or  for  being  mistaken  with  re- 
gard to  tlie  manner  of  making  payment,  or 
for  not  strictly  following  the  procedure  re- 
quired by  law  before  the  payment  is  made. 
If  such  were  not  the  law,  nether  county 
commisslonerB  nor  other  quasi  Judicial  offl- 
cersy  whose  duty  it  is  to  appnqprlate  and  au- 
thorize the  payment  of  public  funds  for  pub- 
lic services,  could,  with  safety,  assume  the 
duties  of  their  respective  offices.  If,  for  in- 
stance, tb^  sluuld,  in  the  exerdse  of  their 
Judicial  power,  and  while  acting  within  th^r 
Jurisdiction,  allow  one,  or  any  other,  per 
cent.  In  excess  of  what  others  might  think 
should  be  allowed  fear  a  Eped&eA  amount  of 
material  furnished  or  for  certain  services 
rendered  tbe  public^  and  if  the  excess  thus 
allowed  should  be  regarded  as  a  payment 
without  authority  of  law,  the  officers  could 


be  c(Hnpelled  to  respond  In  damages  for  ev- 
ery error  of  Judgment  In  such  cases,  re- 
gardless of  th^  good  faith.  Of  course,  the 
price  paid  for  materials  furnished  or  for 
services  rendered  for  the  public  ben^  may 
'be  grossly  in  excess  of  the  true  value  there- 
of, and  from  this  It  might  be  Inferred  that 
the  officer  acted  corruptly ;  but  in  such  case 
it  would  not  be  mere  error  of  Judgment  It 
would  be  deemed  a  fraud.  The  question  In 
this  case  Is  not  wbat  respondents  should 
have  done,  consld^ed  from  a  moral  point  of 
view.  The  question  Is  wheUier  the  payment 
of  money  in  question  was,  under  tbe  di^' 
cnmstances,  paid  without  authority  of  law, 
or  wrongfully  paid  In  bad  faltb,  or  in  fraud. 
As  we  have  pointed  out,  the  county  com- 
missioners are  not  only  authorized,  but  the 
statute  makes  it  thdr  duty,  to  adjust,  allow, 
and  order  the  payment  of  claims  presoited 
to  the  county  for  the  pubUcation  of  delln- 
qu&at  tax  lists,  when  such  publications  are 
made  under  and  In  pursuance  of  the  provi> 
sions  of  the  statute  hereinbefore  mentioned. 
Therefore,  while  the  payment  of  the  $9,727.- 
50  in  question  to  the  Inter-Mountain  Repub- 
lican Gomjuny  may  have  been  made  in  an 
irr^ular  manner,  yet  the  payment  was  not 
made  without  authority  of  law. 

It  appearing  from  tbe  complaint  that  the 
money  was  amnropriated  and  devoted  to  an 
object  for  which  the  law  authorizes  the  pay- 
ment of  money  out  of  the  county  revenues, 
and  the  oommlssiiHiers  having  acted  within 
tbeir  Jurisdictiai,  and  It  not  being  alleged 
that  tbey  acted  in  bad  faith  or  In  fraud, 
they  cannot  be  held  personally  liable,  how- 
ever erroneous  their  Juc^ent  respecting  the 
validity  of  the  claim  may  have  been. 

Judgment  affirmed.   Ooste  to  respondrats. 

FBICK,  a  J.,  snd  STBAUP*  J.,  concur. 


KENNEDY  T.  LONABAUGH. 

LONABAUGH  v.  KENNEDY. 
(Snpreme  Court  of  Wyomlug.    Oct  6,  1911.) 

1.  PAHTNEHSTTIP  (5  26*)— liEGAtlTT. 

Plaintiff  and  defendant  executed  a  part- 
nership agreement  for  the  acquisition  of  public 
coal  lands,  title  to  which,  except  as  to  one  160- 
Bcre  tract,  was  in  tbe  United  States,  pursu- 
ant to  which  title  was  taken .  in  defendant's 
name  to  the  160  acres  of  land  already  patented, 
koowQ'  as  the  "D"  tract,  and  plaintiff  and  his 
relatives  filed  on  tracts  aggregating  960  acres, 
and  an  option  contract  was  made  between  the 
firm  and  H.  and  M.,  b;  which  the  land  was 
to  be  conveyed  to  a  company  formed  by  the 
latter  in  consideration  of  a  certain  sum  in 
cash,  a  certain  amount  in  stock  in  such  com- 
pany, and  tbe  ^yment  of  $2,000  for  the  D 
tract,  together  with  a  further  sum  for  each  coal 
claimant  Bev.  St.  |  2848  (C.  S.  Gomp.  St. 
1001,  p.  1440),  authorizes  any  individual  to 
enter  not  to  exceed  ItjO  acres  of  public  coal 
lands,  and  any  association  not  to  exceed  S20 
acres  of  snch  land.  Held,  that  the  option  was 
illegal  and  void,  the  partnership  agreement  for 
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acqalrioK  the  co&l  landfi  amounting  to  a  crim- 
inal conspiracy  within  the  federal  statutes. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Dec.  Dig.  i  26.*] 

2.  COKTKAOn  (S  137*)— LSOALITT— ICXEOAX. 
XH  PaBT. 

part  of  the  contract  aa  to  the  D  tract 
was  not  severable  from  the  lemaioder  so  that 
the  whole  contract  was  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  701-712;  Dec  Dig.  S  137.*] 

3.  GOKTRACTS  m  342*)  —  ILI^EOALETT— REI.IET 
OF  PaBTOB  —  NeCESSITT  or  Pz.BADINa  IL- 
LEOAUTT. 

A  court  of  equity  will  determine  the  legal- 
ity of  the  contract  under  which  an  accounting 
Ib  sousht,  when  its  character  Is  disclosed  by 
the  evidence,  and  will  refuse  an  accounting  if 
the  contract  be  illegal,  though  its  legality  was 
not  raised  by  the  pleadings. 

[Ed.  Note.— I'or  other  cases,  see  Contracts, 
Cent.  Dig.  S  1716;  Dec  Dig.  i  342.*] 

4.  CONTBACTS  (i  140*)— ILLEGALITT- Effect— 
Relief— Relation  ot  Contract  to  Ille- 

QAL1TT. 

There  b  a  distinction  between  cases  seek- 
ing an  enforcement  In  equity,  as  on  accounting, 
etc.,  of  original  illegal  contracts,  and  of  a 
new  and  independent  contract  relating  to  the 
subject-matter  ot  the  illegal  contract,  but  en- 
forceable without  reference  to  It. 

[Ed.  Note^For  other  caaea,  see  Contracts, 
Dec  Dig.  I  !«.•) 

5.  CONTBACTS  (i  136*)  —  COMSTEUCnON  —  Lb- 
OALITr. 

It  is  the  court's  duty  to  sustain  the  le- 
gality of  a  contract  in  whole  or  in  par^  when- 
ever it  can  do  ao. 

[Ed,  Note.— For  other  cases,  aee  Contracts, 
Cent  Dig.  I  681 ;  Dec  Dig.  |  136.*] 

6L  COKTBACra  (I  138*)— DERNSES— ILUQALI- 
TY. 

Plaintiff  and  defendant  formed  a  partner- 
ship for  ill^Uy  acquiring  public  coal  lands, 
and  conveyea  such  lands  to  a  corporation  formed 
by  others,  in  consideration  of  a  certain  num- 
ber of  shares  in  the  company  to  be  formed, 
and  plaintiff  and  defendant  thereafter,  on  Oc- 
tober IStb,  executed  an  agreement  which  re- 
cited that  plaintiff  owned  |20.000  of  the  cap- 
ital stock  of  such  ccHnpany,  and  that  defend- 
ant had  loaned  plaintiff  $2,50O,  in  considera- 
tion whereof  plaintiff  agreed  to  transfer  to  de- 
fendant flO,000  of  such  Rtocfc  and  the  remain- 
der as  collateral  for  tiie  loan,  with  an  option 
to  redeem  the  amonnt  to  be  conveyed,  or  to 
deliver  it  absolutely  in  satisfaction  of  the  loan. 
The  evidence  showed  that  this  agreement  was 
inade  for  the  purpose  of  dividing  the  profits  of 
the  illegal  partnership  agreement  when  they 
came  into  the  hands  of  the  partners;  no  loan 
havingin  fact  been  made  by  defendant  to  plain- 
tiff. Held  that,  in  an  action  for  an  account- 
ing, plaintiff  could  not  recover  from  defendant 
a  part  of  the  stock  of  the  coal  company  re- 
ceived by  defendant,  nor  could  defendant  re- 
cover the  f2,t>00  referred  to  in  the  agreement 
of  October  12th ;  it  being  directly  connected 
with  the  illegal  agreement  for  acquiring  the 
coal  lands,  and  not  susceptible  of  proof  with- 
out relying  on  the  original  Illegal  agreement. 

[Ed.  Note.— For  otlier  caaefl^  aee  Contraeta, 
Dec.  Dig.  S  138.*] 

Error  to  District  Oonrt,  Sheridan  Oonnty ; 
Carroll  H.  Pamielee,  Judges 

Suit  by  B.  E.  Lonabavgb  against  Stewart 
Kennedy.  In  wbidk  defudant  flled  a  croas- 
petltiim.    Decree  denybig  relief  to  either 


parly,  and  botb  parties  bring  error.  Af- 

flrmed. 

Enterline  A  La  Ftetche,  for  Kennedy.  D. 
C  Wenzell,  for  Lonabangh. 

SCOTT,  J.  Thla  action  was  commenced 
by  Lonabaugh  against  Kennedy  for  an  ac- 
counting. Kennedy  by  way  of  counterclaim 
and  cross-petition  sought  to  recoTer  from 
Lonabaugh  $2,500  and  Interest  thereon  from 
October  12,  1903.  The  case  was  tried  to 
the  court  without  the  inteirentlon  of  a 
Jury.  The  court  npon  due  consideration, 
and  of  its  own  motion,  dismissed  the  case 
upon  the  ground  "that  the  transaction  upon 
which  are  based  the  claims  of  both  plain- 
tiff and  defendant  was  and  Is  contrary  to 
public  policy  and  Illegal,  and  cannot  be  made 
a  basis  of  recovery  by  either  party."  Both 
parties  bring  error. 

It  la  admitted  in  the  ideadings  that  In 
the  spring  of  1903  Kennedy  and  Lonabangh 
entered  Into  a  copartnership  by  which  they 
proposed  to  acquire  control  of  certain  coal 
lands,  a  part  of  which  was  then  patented, 
and  a  portion  pnbllc  coal  lands,  title  of 
which  was  then  in  the  United  States,  and 
interest  capital  In  the  development  of  the 
lands  and  the  opening  of  a  coal  mine  there- 
on, and  to  share  equally  in  the  profits  and 
losses  of  such  venture.  In  accordance  with 
this  agreemoit,  160  acres  of  patoited  land 
was  acqvired;  the  title  being  taken  In  Ken- 
nedy's name.  Lonabaugh  and  his  friends 
and  relaUves  nep&nteiy  flled  coal  declara- 
tory statements  under  the  United  States 
laws  on  six  separate  tracts  at  coal  land. 
ea<A  of  which  contained  160  acres  and  ag- 
gregated 960  acres  so  flled  on.  The  tract 
of  patented  land  and  the  060  acres  so  flled 
on  was  made  the  subject  of  a  contract,  in 
form  an  option,  dated  Jane  13,  1003,  by 
and  between  Lonabangh.  who  signed  the 
same  Indlvidnally,  bat  acting  for  the  co- 
pa  rtnerahlp,  consisting  of  himself  and  Ken- 
nedy, and  mnning  to  Holbrook  &  McCarthy* 
wherein  and  whereby  it  was  Btipalated  and 
agreed  that,  for  the  consideration  of  |B,000 
In  cash  and  the  transfer  to  him  of  atodc 
of  ft  company  to  be  Incorporated,  to  take 
over  the  land  by  Holbrook  &  McCartlv  of 
the  par  valne  of  $6,00(K  and  the  pay^ 
meot  the  latter  of  the  snm  of  92,000 
for  the  160  acres  deeded  land  refored  to 
as  the  Dromboskle  timc^  and  |100  to  said 
Lonabaugh  for  the  nse  and  benefit  oi  eadi 
and  every  coal  dalmant,  fSOO  on  or  before 
Jane  20,  1008,  to  apply  on  matten  «m- 
nected  with  the  option,  and  as  omsldentlon 
thertfor.  It  Is  admitted  that  final  inroof 
was  thttceafter  made  upon  the  lands  so  filed 
npon,  that  the  lands  were  deeded  to  Hol- 
brook &  McCarthy,  who,  fai  tnm.  deeded 
them  to  the  company  wUch  waa  ozganlxed 
by  tittem,  and  that  Lonabangh  received  the 
¥5,000  and  20,000  shares  of  stock  In  the  cor- 
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poration  which  was  created.  It  la  also  al- 
leged In  the  petition  that  Kennedy  received 
60,000  shares  of  the  eompany'B  itocb,  half 
of  vhldi  Lonabangh  dalma  nnder  the  con- 
tract of  copartnership  between  him  and  Ken- 
nedy* bnt  whldi  the  latter  all^^es  waa  Is- 
■ned  to  him  as  a  bonus  in  connection  with 
hlB  salary  from  Holbrook  &  HcCterthy  as 
their  snperlntendent  In  opening  up  the  mine. 
It  is  thus  apparent  that  Lonabaugh  bases 
his  right  to  an  accounting  with  letenmx 
to  the  00,000  shares  of  stock  issued  to  Ken- 
nedy on  the  ground  that  they  were  part- 
nership assets  growing  out  of  tiielr  con- 
tract of  Gopartner^lp  and  the  contract  of 
June  IB.  1903,  with  Holbrook  ft  McCarthy. 
On  October  12,  U03,  they  made  the  foUow- 
Ing  memorandum  of  agreement,  to  wit: 
"Memorandum  of  an  agreement,  made  and 
altered  Into  this  12th  day  of  October,  A. 
D.  1003,  and  between  D.  B.  Lonabaugh, 
the  first  party,  and  Stewart  Kennedy,  the 
second  party,  wltnesseth:  Whereas,  said 
first  party  Is  the  owner  of  V20,00a00  of  the 
capital  sto^  of  the  Wyomli«  Goal  Mining 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Wyoming  and,  wher«is, 
said  second  party  has  loaned  said  first  party 
the  sum  of  $2B0a00,  for  the  term  of  two 
years,  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  payable  when 
due:  Now,  therefor^  in  consideration  of  the 
premlseB,  said  first  party  covenants,  prom- 
ises and  agrees  to  and  with  said  second 
party  to  sell,  transfer  and  convey  unto  said 
second  party,  his  heirs  and  assigps,  within 
two  years  from  this  date,  $10,000.00  of  the 
said  capital  stock  of  said  company,  and  the 
r^alnder  of  said  cai^tal  stock  shall  be 
conveyed  to  said  second  party  as  collateral 
to  said  loan.  It  la  mutoally  stipulated  and 
agreed  that  said  first  party  shall  have  the 
right  or  option,  np(m  the  maturity  of  said 
Indebtedness,  either  to  pay  the  same  and 
redeem  said  stock  to  the  aEoount  of  said 
910,000.00  or  otherwise  to  deliver  said  stock 
absolutely  to  said  second  party  in  fall  pay- 
ment, satlsfactlott  and  release  of  the  said 
indebtedness  and  of  all  interest  thereon, 
and,  In  the  event  that  said  first  party  elects 
to  surrender  said  stock  and  ther^y  pay 
said  indebtedness,  said  second  party  cove- 
nants and  agrees  to  accept  said  stock  In 
fnU  payment  (tf  said  debt  and  to  surrender 
the  note  representing  said  Ind^tedness  to 
said  first  part7*  Witness  the  hands  of  the 
parties  hereto  this  the  day  and  year  first 
above  written.  B.  E.  Lonabangh.  Stewart 
Kennedy." 

It  is  admitted  by  the  pleadings  that  sub- 
sequent to  this  as^eement  and  in  February, 
1004,  the  shares  mentioned  were  Issued  to 
Lonabangh,  and  the  15,000  therein  referred 
to  was  ittld  to  him  as  the  consideration 
for  the  contract  of  June  13,  1003 ;  that  the 
12,500  or  one-half  of  the  cash  so  paid  upon 
the  contract  was  never  turned  over  to  Ken- 
nedy;  that  no  note  was  ever  given  by 


Lonabaugh  to  Kennedy  therefor;  that  the 
agreement  was  an  attempted  adjustment  of 
the  profits  to  accrue  out  of  the  contract 
of  June  IS,  1803;  that  Lonabaugh  never 
delivered  to  Kennedy  one-half  of  the  stodc 
BO  Issued  to  blm,  but  did  procure  the  com- 
pany to  issue  to  Kennedy  10,000  shares  of 
its  capital  stock  In  Ilea  of  one-half  of  the 
capital  stock  so  held  by  him.  nor  did  he 
ever  assign  any  stoc^  to  Kennedy  as  col- 
lateral security  for  a  loan,  nor  did  Kennedy 
loan  to  Lonabaugh  12,800,  but  that  sum  so 
mentioned  In  this  memorandum  of  agreo* 
ment  was,  in  fact,  Kennedy's  share  of  the 
9S,000  to  be  paid  to  Lonabaugh  on  the  con- 
tract with  Holbrook  &  McCarthy,  and  which 
was  subsequently  paid  to  Lonabai^h.  The 
evidence  tends  to  show,  although  there  is 
a  conflict  in  the  testimony,  that  Lonabaugh 
was  at  the  time  of  making  the  agreement 
ignorant  of  the  fact  that  Holbrook  ft  Mc- 
Carthy had  agreed  to  Issue  00,000  shares 
of  the  capital  stodE  of  the  company  to 
Kennedy,  and  Lonabaugh  Claims  that  Kea- 
nedy  fraudulently  concealed  that  fact 

[1]  The  contract  of  Lonabaugh  with  Hol- 
brook ft  McCarthy  was,  we  think,  Illegal 
and  void  as  an  enttrety.  Upon  the  record 
160  acres  Included  in  the  option  was  deeded 
land,  and  title  to  the  remainder  consisting 
of  960  acres  waa  then  in  the  United  States. 
It  1^  all  conceded  to  be  coal  land,  and  no 
one  otherwise  qualified  was  authorized  to 
enter  to  exceed  160  acres,  but  an  associa- 
tion of  such  persons  was  authorized  to  enter 
not  to  exceed  320  acres  of  such  land.  Sec- 
tion 2347,  B.  S.  U.  S.  (U.  S.  Comp.  St.  1901, 
p.  1440).  An  individual  or  as80ciatl<m  of 
persons  is  thus  limited  to  the  amount  of 
coal  land  that  can  be  acquired  from  the 
United  States  under  this  act  It  Is  dear, 
and  is  so  held  by  numerous  authorities, 
that  a  contract  similar  to  the  one  here  In- 
volved omsUtuted  a  conspiracy  to  defraud 
the  United  BUtes  of  the  Utle  to  Ite  coal 
land  and  any  act  In  furtherance  of  such 
conqplracy  would  constitute  a  criminal  con- 
spiracy and  a  crime  within  the  meaning  of 
U.  S.  Revised  Statutes,  |  S44a  (U.  S.  Comp. 
St  1901,  p.  S676.)  An  agreonent  to  ac- 
quire title  to  coal  lands  of  the  United  States 
Indirectly  when  It  cannot  be  acquieed  di- 
rectly constitutes  an  attempted  fraud,  and 
If  the  aroarent  title  is  so  procured  it  oon< 
Btltutes  fraud.  U.  S.  v.  Lonabaugh  (D.  C.) 
158  red.  314;  Lonabaugh  U.  S.,  179  Fed. 
477,  103  a  a  A.  S6;  U.  S.  v.  Trinidad 
Goal  ft  Coke  Go.,  137  U.  S.  m  11  Sup. 
Gt  67.  84  U  Ed.  640 ;  U.  S.  v.  Keltel,  211 
U.  S.  870,  20  Sup.  Gt  128,  63  L.  Ed.  280; 
U.  S.  V.  Allen  (a  a)  ISO  Fed.  860;  U.  R. 
T.  Portland  Coal  ft  Coke  Co.  (a  G.)  173 
Fed.  S66.  We  understand  that  this  Iden- 
tical contract  mu  before  the  court  In  the 
Ix>nabaagh  cases  above  cited,  and  there  held 
to  be  illegal  and  void. 

[2]  The  contract  under  these  anthorltles 
was  and  Is  illegal  because  in  violatlba  (HC 
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the  federal  statnte  in  bo  far  as  It  affects 
the  coal  land  filings,  and,  as  the  contract 
la  not  Beverable  as  to  the  Dromboakle  tract, 
it  is  and  vaa  Illegal  as  a  whole. 

The  contract  being  Illegal,  there  are  two 
farther  questlona  here  preamted:  Flrat  Will 
a  court  of  equity  lend  its  aid  to  an  acconnt- 
ing  and  the  division  of  the  profits  of  anch 
illegal  contract?  Second.  If  the  court  will 
not  lend  its  aid  to  such  accounting,  is  the 
memorandum  of  agreement  of  October  12, 
1008,  in  connection  with  the  eridence  col- 
lateral in  its  nature  and  so  disconnected 
with  the  original  illegal  contract  that  a 
court  would  mtertaln  an  action  thereon  in 
favor  of  ^ther  party?  Neither  party  in  the 
lower  court  sought  to  avoid  the  accounting 
on  the  ground  of  the  Illegality  of  the  con- 
tract It  is  here  ui^ed  on  behalf  of  Kenne- 
dy that  the  parties  not  having  raised  that 
question  in  the  pleadings  that  it  was  not  In 
issue  in  the  case.  The  Illegality  and  the 
nature  of  the  contract  was  disclosed  to  the 
trial  court  by  the  pleadings  and  the  evidence, 
and  fbr  that  reason  it  refused  equitable  aid 
to  the  parties  In  the  matter  of  the  dlvialon 
of  the  pro&ta  arising  out  of  it  In  Dunham 
T.  Presby  et  aU  120  Mass.  286,  an  account- 
ing was  soi^t  by  one  partner  against  an- 
other of  profits  resultta^  from  an  illegal 
trading  with  Inhabitants  of  states  declared 
in  insurrection  against  the  United  States. 
The  defendants  did  not  set  up  the  Illegality 
of  the  transaction  in  their  answer.  The 
court  say:  "Nor  is  it  material  that  the  de- 
fendants do  not  set  up  the  illegality  In  their 
answer,  as  no  waiver  by  them  or  consent  of 
parties  can  oblige  a  court  to  determine  their 
rights  under  an  Illegal  contract  Cardoze 
T.  Swift,  113  Mass.  250;  Evans  v.  Richard- 
son, 3  Merlv.  469.  If  the  money  thus  re- 
ceived by  Presby  was  not  partnership  prop- 
erty, in  which  his  partners  were  entitled  to 
share,  of  course,  the  bill  must  be  dismissed. 
If,  on  the  other  hand,  as  contended  by  the 
plaintiff,  the  money  so  received  belonged  to 
the  partnership,  to  be  accounted  for  by  Pres- 
by as  the  profits  of  the  Joint  undertaking,  it 
is  clear  that  it  only  can  be  reached  by  the 
plaintiff  through  the  Illegal  agreement  by 
the  terms  of  which  he  Is  entitled  to  receive 
one  qunrter  part  of  the  profits  coming  to  the 
partnership  from  the  unlawful  enterprise. 
The  case  falls  within  the  rule  laid  down  In 
Armstrong  v.  Toler,  11  Wheat.  258,  6  L.  Ed. 
468,  and  Thomson  v.  Thomson,  7  Ves.  470, 
that  no  action  can  be  maintained  on  such  a 
contract  to  enforce  Its  obligations  or  secure 
its  fnilts  to  either  party."  In  30  Cyc.  p. 
356,  it  is  said:  "It  makes  no  difference 
whether  the  contract  of  partnership  was  for 
the  purpose  of  conducting  an  Illegal  business 
or  for  the  conduct  of  a  lawful  business  In 
an  Illegal  manner,  for  In  either  case  the 
courts  will  refuse  to  recognize  Its  existence 
either  by  enfordng  Its  claims  against  others, 
or  by  compelling  either  partner  to  account  to 
the  others  for  capital  or  profits  in  bis  hands, 


or  by  forcing  either  to  cmtribnte  bla  share 
of  the  losses  to  the  others."  Many  cases 
are  cited  in  tbe  footnote  in  support  of  the 
text  They  indude  partnerships  formed  for 
the  purpose  of  conducting  gambling  in  some 
form,  stifling  competition  in  the  matter  of 
bids  for  public  works,  for  enhancing  tbe 
price  of  commodities  manufactured  and  dealt 
in  by  Its  members,  to  enhance  the  price  of 
beer  and  stifling  competition,  for  the  per- 
formance of  a  contract  for  public  works  U- 
legally  procured,  and  others  not  here  nuor 
tloned.  Wright  t.  Cudatay,  168  IlL  86,  48 
N.  E.  89.  was  an  action  to  dissolve  an  al- 
lied partnership  between  tbe  parties  and 
for  an  accounting.  Mo  claim  of  the  ill^^i- 
ty  of  the  bnsineSB  fOr  which  tlie  partnership 
mm  formed  was  made  in  the  pleadings.  The 
business  consisted  of  an  attemiit  to  coxnv 
the  market  and  raise  the  price  of  poik  con- 
trary to  Um  iwovlBlons  of  the  statute.  Tbe 
court  said:  '*It  Is  insisted,  howem,  that, 
as  the  iU^Uty  of  tlie  contract  was  not  set 
np  as  a  defense  In  tbe  answer,  the  court 
conld  not  considw  tiie  evidence  on  that 
brandi  of  the  case.  The  testimony  adduced 
on  tiie  part  of  complainant  Wright  hima^ 
tended  strongly  to  show  tliat  the  contract 
was  illegal;  but,  even  if  it  had  not  it  was 
not  error  for  the  court  to  inquire  Into  the 
nature  of  the  contract  which  it  was  asked 
to  eatoTCts,  and,  if  it  was  found  to  be  against 
public  policy,  or  one  prohibited  by  public 
law,  to  refuse  to  aid  either  party,  and  leave 
them  whwe  they  had  placed  themselves.  The 
parties  could  not,  whether  by  mistake  or 
design,  compel  the  court  to  adjudicate  up- 
on their  alleged  rights  growing  out  of  a  con- 
tract void  because  i^Inst  public  policy,  or 
in  Tlolation  of  public  law,  by  the  simple  pro- 
cess of  narrowing  their  pleadings.  The 
court  itself  bad  the  right  to  know  tbe  nature 
of  tbe  contract  it  was  called  upon  to  enforce, 
and  to  deny  all  relief  where  It  appeared 
that  such  contract  was  in  violation  of  law 
or  the  public  policy  of  the  state,  whether  so 
alleged  In  the  pleadings  or  not  To  hold 
otherwise  would  subordinate  the  courts  to 
tbe  Ingenious  devices  of  men  engaged  In  Il- 
legal and  even  criminal  transactions,  and 
comptf  them  to  carry  out  In  the  solemn 
forms  of  law,  and  by  Its  resistless  power, 
transactions  which  the  same  law  had  pro- 
nounced criminal  and  void.  Tbe  citation  of 
authorities  ought  not  to  be  necessary  to  bus* 
tain  the  proposition  that  parties  cannot  com- 
pel a  court  of  equity  to  enforce  a  contract 
appearing  by  the  evid»ce  to  be  illegal  by 
tbe  simple  device  or  Inadvertence  of  omit- 
ting from  tbe  pleadings  the  chai^  of  such 
illegality.  In  refusing  to  enforce  such  con- 
tracts, the  court  does  not  act  for  the  benefit 
or  for  the  preservation  of  the  allied  rights 
of  either  party,  but  In  the  malnt^ance  of  ito 
own  dignity,  the  public  good,  and  the  laws 
of  the  state.  Holman  v.  Johnson,  Cowp.  343. 
It  may  well  be  that  had  tbe  trial  court  un- 
der the  pleadings  refused  to  Inve^lgato  tbe 
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Question  as  to  the  legality  of  the  contract, 
and  had  found  for  the  complainants,  the  de- 
fendant could  not  bare  alleged  such  rtf  aaal 
as  error.  But  that  auestlon  1b  not  pre- 
sented here." 

iti  We  are  of  the  opinion  under  the  rule 
stated  In  these  cases  that  It  was  the  duty  of 
the  trial  court  to  determine  the  character 
of  the  contract  which  It  was  called  upon  to 
enforce  or  the  profits  of  which  It  was  asked 
to  distribute  as  disclosed  by  the  evidence, 
even  though  the  Illegality  or  its  TOlldlty  as 
being  in  violation  of  law  was  not  raised  by 
the  pleadings.  This  rule  seems  to  be  univer- 
sal, in  the  abB»ce  of  a  statute  requiring 
such  a  defense  to  be  pleaded.  15  Am.  &, 
Eng.  En^.  of  Law,  p.  1015.  The  rale  with 
reference  to  the  denial  of  equitable  relief 
either  to  enforce  or  divide  the  proceeds  of 
auCh  a  contract  as  stated  in  the  foregoing 
cases  and  Cyc,  supni,  is  upheld  by  the  great 
weight  of  authority.  16  Am.  &  Eng.  E)ncy. 
of  Law,  pp.  907,  1001,  1008,  1009,  1011;  Bai^ 
tie  T.  Nntt,  4  Pet  184,  7  L.  Ed.  825;  Wheel- 
er T.  Sage,  1  Wall.  518,  17  L.  Ed.  €48; 
Boyd  T.  Barclay,  1  Ala.  M,  34  Am.  Dec  762; 
Chateau  v.  Slngla,  114  CaL  91.  45  Pac.  1015. 
33  L.  R.  A.  750,  55  Am.  St.  Bep.  63;  Miller 
T.  Davidson,  8  111.  618,  44  Am.  Dec.  715; 
Skeels  v.  Phillips.  54  lU.  809;  Neustadt  t. 
Hall.  QB  111.  172;  Craft  v.  McGonoughy, 
■39  III.  346,  22  Am.  Bep.  171;  Shaffuer  T. 
Plnchback,  133  HI.  410,  24  N.  E.  867,  23 
Am.  St  Rep.  624;  Wright  T.  Cudahy,  d08 
111.  86,  48  N.  E.  89;  Smythe  v.  Evans,  209 
ni.  376.  70  N.  E.  006;  Hunter  v.  Pfelffer, 
108  Ind.  197,  0  N.  E.  124;  Barrow  v.  Pike, 
21  La.  Ann.  14;  Spies  v.  Roswtock,  87 
Md.  14,  39  Ati.  268;  Sampson  v.  Shaw, 
101  Mass.  145.  S  Am.  Rep.  327;  Durant 
V.  Rhener,  26  Minn.  362,  4  N.  W.  610; 
Green  v.  Corrigan,  87  Mo.  359;  Jackson  r. 
McLean,  100  Mo.  130,  13  S.  W.  393;  Pen- 
dleton V.  Asbury,  104  Mo.  App.  723.  78  S. 
W.  651;  Patterson's  Appeal  (Pa.)  13  Wkly. 
Notes  Cas.  154;  Watson  v.  Fletcher.  7  Grat 
(Va.)  1;  Gordon  t.  Howden,  12  Clark  &  F. 
237;  Biggs  V.  Lawrence,  8  T.  R.  454;  Tench 
V.  Roberts.  6  Madd.  Ch.  145,  note;  Arm- 
strong V.  Lewis,  4  Moore  &  S.  1;  Harris  v. 
Amery,  L.  R.  1  0.  P.  148;  Collins  v.  Swindle, 
6  Grant  Ch.  (U.  O.)  282.  There  are^  how- 
ever, decisions  to  the  eCTect  that  when  the 
subject-matter  of  an  illegal  contract  is  com- 
pleted, and  the  profits  arising  therefrom : 
have  been  acqnlred,  that  a  court  of  equity 
will  act  In  the  matter  of  compelling  a  dlvi- 
sloD  of  such  profits  among  the  wrongdoers 
upon  the  ground  that  the  contract  being  at 
an  end,  the  court  by  so  acting  does  not  lend 
Its  aid  to  the  enforcement  of  the  illegal 
contract  but  proceeds  upon  the  theory  of  an 
Implied  promise  arising  out  of  the  reception 
of  the  money  or  property,  which  implied 
promise  Is  held  to  be  distinct  from  the  origi- 
nal illegal  contract  This  rule  has  been  ap- 
plied In  the  following  cases:  Planters'  Bank 
r.  Union  Bank.  16  Wall.  4S3.  21  L.  Ed.  473;  | 


Sharp  V.  Taylor,  2  Phil.  Ch.  801;  Burke 
Flood  (C.  C.)  6  Sawy.  220,  1  Fed.  541;  Wes- 
tern U.  Tel.  Co.  V.  Union  P.  R.  Co.  (C  C.) 
1  McCrary,  658,  3  Fed.  423;  Wann  t.  Kelly 
(a  O.)  2  McCrary,  628.  5  Fed.  684;  Cook  y. 
Sherman  (C.  C.)  20  Fed.  167;  Crracent  Ins. 
Co.  T.  Bear,  23  Fla.  50,  1  Sonth.  318,  11 
Am.  St  Rep.  331;  Willson  v.  Owen,  80  Mich. 
474;  GlUIam  t.  Brown,  43  Miss.  641,  6  Am. 
Rep.  498;  Howe  t.  Jolly,  68  Miss.  823.  8 
South.  613;  Attaway  t.  Third  Nat  Bank, 
15  Mo.  App.  678;  Lewis  t.  Alexander.  61 
Tex.  678;  McDonald  v.  Lund.  33  Wash.  412, 
48  Pac.  848,  The  doctrine  of  implied  prom* 
ise  where  tiie  transaction  or  Contract  has 
been  completed  and  the  profits  therefrom  are 
in  the  hands  of  one  partner  has  been  ex- 
pressly repudiated  or  limited  in  the  follow- 
ing cases:  McMulIen  v.  Hoffman,  174  U.  S. 
639,  19  Sup.  Ct  839,  43  U  Ed.  1117,  affirm- 
ing Hoffman  t.  McMoIlen,  48  IJ.  S.  App.  696, 
83  Fed.  372.  28  C.  a  A.  178.  45  L.  R.  A. 
410;  Central  Trust  &  S.  D.  Co.  v.  Respass, 
112  Ky.  606.  66  S.  W.  421,  66  L.  R.  A.  470, 
99  Am.  St  317;  Snell  v.  Dwight.  120 
Man.  9;  Dunham  t.  Preaby.  120  Mass.  285; 
Morrison  v.  Bennett,  20  Mont  660,  52  Faa 
553,  40  L.  a  A.  158;  Todd  v.  Ratferty.  30 
N.  J.  Eq.  254;  Watson  t.  Murray,  23  N.  J. 
Eq.  257;  Sykes  t.  Beadon,  L.  R.  11  Ch. 
Dir.  170l  In  Sykes  t.  Beadon,  supra,  it  is 
said;  "It  Is  no  part  of  the  duty  of  a  conrt 
of  Justice  to  aid  either  in  carrying  out  an 
illegal  contract,  or  in  dividing  the  proceeds 
arising  from  an  lll^l  contract"  It  was 
there  held  that  no  action  could  be  main- 
tained for  the  one  purpose  more  than  for  the 
other.  In  Planter^  Bank  r.  Union  Bank, 
supra,  one  of  the  tianks  sold  for  the  other 
certain  Confederate  bonds.  It  received  the 
proceeds,  having  made  the  sale  as  agent  and 
refused  to  turn  over  the  proceeds  on  the 
ground  that  the  original  transaction  was 
illegal.  It  was  held  that  although  such  sale 
was  illegal,  it  did  not  constitute  a  defense 
by  the  agait  to  an  action  to  recover  such 
proceeds  by  the  owner.  This  case  Is  dis- 
tinguishable on  the  principle  that  payment  to 
the  agent  was  in  law  payment  to  the  prin- 
cipal and  title  vested  In  the  latter. 

In  the  case  of  Brooks  v.  Martin,  2  Wall. 
70.  17  L.  Ed.  732.  the  profits  of  an  illegal 
partnersliip  had  been  r^nvested,  or  had  been 
made  the  subject  of  a  new  express  promise, 
I  and  an  accounting  was  compelled  on  tbe 
ground  that  such  accounting  could  be  had 
without  reference  to  the  illegal  business  out 
of  which  the  money  was  originally  made. 
In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabaph, 
St  L.  &  P.  B.  Co..  4  Interst  Com.  R.  578, 
9  a  a  A.  659,  27  U.  S.  App.  1,  61  Fed.  993. 
which  was  an  action  to  recover  a  share  of 
the  profits  of  an  Illegal  contract  by  a  trustee 
in  forectosure  proceedings,  the  court  say: 
"The  case  of  Brooks  v.  Martin  Is  not  in 
point  In  that  case  the  defendant  set  up  tbe 
'  Illegal  contract  whldi  had  been  fully  per- 
1  formed  and  executed  as  a  defense  upon  a 
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demand  that  existed  Independently  of  the 
contract;  whereas,  in  this  case,  the  Illegal 
contract  Is  set  up  by  the  plaintiff  as  the 
fonndatlon  of  Its  action.  Strike  this  con- 
tract out,  and  confessedly  the  complaint 
states  no  cause  of  action.  I>eave  It  In,  and 
It  states  an  illegal  and  void  cause  of  action. 
Courts  will  not  lend  their  aid  to  enforce  the 
performance  of  a  contract  which  is  contrary 
to  public  policy,  or  the  law  of  the  land,  but 
will  IcaTe  the  partis  In  the  plight  their 
own  Illegal  action  has  placed  them."  It  will 
be  remembered  that  Lonabaugh  bases  his 
right  to  recover  on  an  Illegal  partnership 
agreement,  and  the  Illegality  of  the  bnslness 
conducted  pursuant  thereto  must  be  consid- 
ered as  one  transaction.  Brooks  t.  Martin 
Is  a  recognized  authority  showing  the  extent 
to  which  a  court  of  equity  will  go  In  com- 
pelling an  accounting  of  partnership  affairs. 

[4]  It  makes  the  distinction  between  new 
and  independent  contracts  which  are  enforce- 
able without  reference  to  the  original  illegal 
business.  This  doctrine  has  been  generally 
recognized  and  applied  erer  since  the  deci- 
sion was  made  whenever  the  facts  justified 
It,  although  it  may  also  be  said  that  there 
la  an  apparent  conflict  in  the  decisions  as  to 
the  extent  to  which  Brooks  t.  Martin  goes, 
but  the  decision  was  limited  to  tbe  facts  of 
the  case  by  the  Supreme  Court  of  the  United 
States  In  a  later  case.  McMuIlen  v.  Hoff- 
man, supra.  In  Morrison  et  al.  v.  Bennett, 
supra,  there  was  an  agreement  between  three 
persona  to  buy  a  mare,  train  her,  and  divide 
equally  the  profits  and  losses.  The  evidence 
tended  to  show  that  the  mare  was  purchased 
and  the  business  of  racing  her  carried  on  by 
the  partners.  By  means  of  deception,  mis- 
representation, and  cunning  they  procured  a 
party  to  place  a  wager  upon  a  certain  horse 
in  a  race  against  tbe  mare.  The  mare  won 
the  race,  and  the  only  receipts  of  the  part- 
nership was  the  money  won  thereon.  This 
money  was  paid  to  Bennett,  who  never  gave 
any  portion  of  It  or  accounted  for  It  to  his 
partners,  and  they  brought  the  action  for  an 
accounting  and  dissolution  of  the  partner- 
ship. At  the  close  of  plaintiff's  testimony, 
there  was  a  motion  for  a  nonsuit  upon  the 
grounds,  among  others,  that  the  claim  upon 
which  the  suit  was  based  was  a  gambling 
Indebtedness  and  that  tbe  partnership  was 
formed  for  Illegal  purposes  and  against  pub- 
lic policy  and  good  morals.  This  motion  was 
denied,  and  the  trial  court  rendered  an  ac- 
counting, and  found  In  favor  of  the  plain- 
tiffs. Subsequently  It  granted  a  new  trial, 
from  which  order  the  plaintiffs  appealed. 
After  reviewing  the  evidence,  the  court  at 
page  670  of  20  Mont,  at  page  557  of  62  Fac. 
(40  L.  R.  A  158),  say:  "The  partners  evi- 
dently quarreled  over  the  spoils,  and  that 
honor  pledged  between  tbe  three  partners 
seems  to  have  been  lost  sight  of  in  Bennett's 
greed  in  positively  refusing  to  share  the 
spoils  which  passed  Into  his  hands.  No 
court  will  lend  Ita  aid  to  assist  the  plaintiffs 


In  enforcing  an  accounting  In  this  case.  The 
very  statement  of  the  evidence  proves  that 
the  object  of  the  partners  and  that  the  meth- 
ods agreed  upon,  and  doubtless  fully  execut- 
ed, were  all  dishonest,  immoral,  deceltfnU 
and  corrupt.  Men  who  associate  themselves 
for  the  purpose  of  cheating  others  cannot 
ask  the  courts  to  distribute  their  booty  by 
adjudging  the  demands  of  one  against  the 
other  arising  out  of  their  quarrels  over  their 
plunder."  To  the  same  effect  Is  King  v.  Wln- 
ants,  71  N.  C.  472,  17  Am.  Rep.  11.  In  Todd 
Y,  Rafferty's  Adm'r,  supra.  It  was  held  that 
profits  made  secretly  by  one  of  two  partners 
In  the  business  of  the  firm  is  partnership 
property,  but,  when  obtained  by  the  practice 
of  fraud,  It  cannot  be  considered  as  such. 
In  Watson  v.  Murray,  supra,  we  quote  from 
the  syllabus  as  follows:  "It  will  not  avail 
the  complainant  that  bis  suit  is  not  to  en- 
force an  Illegal  contract,  but  simply  to  com- 
pel an  acconnt  and  distribution  eft  profits 
already  made."  In  Wilson  v.  Gregory,  36  N. 
J.  Law,  315,  820,  13  Am.  Rep.  448,  tbe  plain- 
tiff sought  to  recover  a  share  of  the  pro^ 
ceeds  of  an  ill^al  transaction.  Chief  Jus- 
tice Beasley  uses  the  following  language, 
which  was  afterward  quoted  with  approval 
in  Todd  T.  Rafferty's  Adm'r,  supra:  "Until 
the  money,  which  Is  the  wages  of  the  Ill- 
doing,  has  come  Into  the  hands  of  tbe  sev- 
eral delinquents,  the  Illegal  transaction,  so 
far  as  they  are  concerned,  is  not  closed,  and. 
unless  the  matter  has  been  entirely  con- 
cluded by  such  adjudications  that  it  would 
be  bnt  captlousnesB  to  dissent  from  them.  It 
might  well  be  worth  consideration  whether 
it  would  not  be  more  consistent  with  the 
usual  course  of  the  law,  and  more  protective 
of  public  Interest,  to  proclaim  the  outlawry 
of  such  affairs  from  the  first  step  to  the  lasL 
If  A.  and  B.  made  sale  of  forged  paper,  and 
the  proceeds  are  paid  by  tbe  purchaser  to 
A.,  a  court  of  law  can  scarcely  be  said  to 
perform  either  a  very  respectable  or  a  osefnl 
function  when  it  assists  B.  in  obtaining  his 
share  of  the  profits  of  the  business.  Nor 
would  It  seem  that  it  should  give  much  con- 
cern to  those  who  dispense  public  justice  if 
one  of  two  such  delinquents  should  be  suc- 
cessful in  fraudulently  withholding  from  hla 
companion  a  share  of  the  wages  of  tbe  in- 
iquity. Under  such  conditions  tbe  assistance 
of  the  law  might,  it  would  seem,  be  right- 
fully refused,  nor  for  the  sake  of  the  party 
who  thus  cheated  his  associate  In  guilt,  bat 
In  order  to  render  such  affairs  as  precarious 
and  difficult  as  possible  to  those  who  might 
be  inclined  to  enter  upon  them." 

In  McMulIen  v.  Hoffman,  supra,  the  Su- 
preme Court  of  the  United  States  say:  "The 
authorities  from  the  earliest  time  to  the 
present  unanimously  bold  that  no  court  will 
lend  its  assistance  in  any  way  towards  car- 
rying out  the  terms  of  an  Illegal  contract. 
In  case  any  action  is  brought  in  which  It  Is 
necessary  to  prove  the  Illegal  contract  in 
order  to  maintain  tbe  action,  coarta  will  not 
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enforce  it,  nor  wUI  tbey  enforce  any  alleged 
rights  directly  sprlngtog  from  sach  contract 
In  caMs  of  thU  kind  tlie  maxim  Is,  'Potior 
eat  conditio  defendentla.' "  Tbe  caae  of  Fry- 
er T.  Horker.  142  Iowa.  708,  121  K.  W.  S26. 
28  U  R.  (N.  8.)  477.  1>  an  IntereatlDg 
casflh  holding  tbat,  although  a  partnership 
may  be  void  as  against  public  policy,  there 
most  bare  beoi  actoal  fraud  conunltted  up- 
on iwrtles  transacting  business  with  It  to 
preclude  a  member  from  compelling  a  dlvl- 
flion  of  tbe  profits  arising  fnnn  sodi  trans- 
actions. Tbe  partnership  was  organised  to 
represent  both  buyer  and  sellw  in  real  eo* 
tate  transactions,  and  it  was  held  that  par- 
ties who  were  cognisant  of  that  fact  and 
consented  thereto  and  who  dealt  with  the 
partnership  were  not  defrauded,  and  tbat  a 
dlTlslon  of  the  commiMtona  arisliw  from 
such  transactlonB  would  be  cmnpeUed  the 
court  That  case  la  distinguishable  from  One 
one  before  this  court  for  there  a  part  of 
the  business  transacted  was  legal  and  a  part 
tainted  with  fraud.  The  court  recogndzed 
the  partnership  In  so  ftir  as  it  transacted  a 
business  tbat  was  legal,  and  refused  to  rec* 
ognize  it  in  those  transactions  where  the 
Interested  parties  were  Ignorant  of,  and  did 
not  consent  to,  the  firm  representliv  both 
seller  and  buyer.  The  conrt  say:  "Conced- 
ing then  that  the  paxtnerflMp  was  in  so 
far  as  It  contemplated  the  rc^reeoitatlon  by 
the  firm  of  both  sldea  ttf  a  real  estate  trans- 
action lUe^I  or  contrary  to  public  policy, 
still  this  m^allty  would  not  affect  trans- 
actions when  tbe  firm  r^veeented  but  one 
side  and  earned  its  commission  lawfully.  As 
to  this,  defendant  cannot  be  beard  to  ny 
that  because  it  conducted  other  illegal  trans- 
actions he  will  wlthbold  from  plaintiff  his 
share  of  the  mon^  lawfully  and  properly 
earned."  The  court  cites  in  support  of  this 
proposition  Anderson  t.  Bowell,  44  Iowa,  20 ; 
Central  Trust  &  8.  D.  Oo.  t.  Bespass,  supra; 
Leekins  t.  Nordyke,  66  Iowa,  471«  24  N.  W. 
1.  The  conrt  further  say:  "It  Is  a  well- 
known  rule  of  ag^cy  that  4tt  agent  cannot 
represent  both  parties — cannot  serve  two 
masters.  But  this  rule  is  for  the  protection 
of  the  principals,  and  not  for  the  benefit  of 
tbe  general  public.  If  the  principals  agree 
to  1^  that  Is  tbe  end  of  tbs  transaction. 
The  partnership,  viewed  in  its  worst  aspect, 
was  not  to  defiraud  the  public  generally,  but 
to  take  adnntage  <tf  prospective  customers 
who  might  or  might  not  omsant  Without 
conseit  commisidons  could  not  be  collected 
from  dther  party,  but  with  It  they  could  be 
collected  from  both." 

[I]  This  decision  Is  In  acc(»d  with  the  es- 
tablished rule  that  it  is  the  duty  of  a  court 
to  sustain  a  contract  or  part  of  It  whenever 
it  can  do  so  within  the  provisions  of  the  law 
and  good  conscience.  We  think  this  case 
upon  the  facts  Is  In  harmcmy  with  tbe  great 
weight  of  authority.  It  la  an  Instructive 
'cas^  and  also  valuable  for  Its  annotations. 
JkicMullen  t.  Hoffman,  supra,  was  an  action 


for  a  division  of  the  proflte  of  an  illegal 
contract  commenced  in  the  Uidted  States 
Circuit  Court  oi  Oregon.  Fending  the  suit 
Hoffman,  the  defendant  died,  and  tbe  salt 
was  revived  against  Julia  il.  Hoffman,  exec- 
utrix of  Qie  last  will  and  teatament  of  the 
deceased.  Tbe  Circuit  Court  by  Its  decree 
sustained  the  partnership,  and  decreed  an 
accounting,  from  which  piart  of  the  decree 
the  defendant  appealed.  The  co]nrt  also  al- 
lowed the  managing  jtartner  hia  salary,  but 
refused  to  allow  Interest  and  cot^  from 
which  part  of  tbe  decree  the  plaintiff  appeal- 
ed. 75  Fed.  M7.  The  Judgment  and  decree 
was  reversed  by  the  United  States  Circuit 
Court  of  Apveata,  Ninth  Ctrcult  Hoffman  v. 
McUuUrai,  supra,  and  from  the  Judgment  of 
reversal  the  case  was  taken  to  the  Supreme 
Court  of  the  United  States  by  cwdorarL 
McMullea  T.  Hoffman,  supra.  Then  was  an 
agreement  between  Hoffman  and  McMulIen, 
by  the  terms  of  whi(A  they  were  to  put  in 
Idds  for  the  construction  of  work  for  the  city 
of  Portland,  and.  qnoUng  from  tiie  last  opin- 
ion, "the  bids  shoidd  not  be  in  reality  com- 
petitive, but  should  be  submitted  to  each 
other  before  they  were  put  In  and  their  terms 
should  be  mutwlly  agreed  upon,  the  higher 
bids  to  be  merely  formal,  and  the  bids  them- 
selves as  agreed  upon  should  be  delivered; 
•  •  •  that  If  either  party  received  the 
contract,  they  should  both  share  In  the  profit 
or  loss  resulting  from  its  performance,  but 
that  their  material  interest  in  eadi  others* 
bids  should  not  be  made  known  wben  the 
bids  were  offered,  so  that  It  would  appear 
tbat  they  were  apparently  competing  for  the 
various  classes  of  the  work  and  for  furnish- 
ing the  material,  when,  in  fact  th^  were 
not  Tbls  agreranent  the  defendant  alleged 
was  carried  out  and  the  contract  secured  by 
means  thereof."  While  tbe  facts  differ  from 
the  case  here  presented,  yet  It  Is  a  leading 
case  upon  the  question  we  are  considering. 
The  Supreme  Court  of  the  United  States 
among  othon  reviews  tbe  following  cases, 
via.:  Tenant  v.  ElUott  0747)  1  Boa.  &  Pul. 
2;  Farmer  v.  Bussell  (1788)  1  Bos.  ft  Pol. 
296;  Booth  v.  Hogson,  6  T.  B.  406,  408; 
Tbomson  v.  Thomson,  7  Yes.  468;  Sharp  v. 
Taylor  (1840)  supra;  Armstrong  v.  Toler 
(1826)  11  Wheat  258,  260,  6  L.  Ed.  468;  Mc- 
Blalr  V.  Oibbes,  17  How.  232,  285.  15  L.  HO, 
132;  Brooks  v.  Martin  (1868)  2  WaU.  70, 
17  U  Sd.  732;  Planters'  Bank  v.  Union 
Bank,  supra;  Bmbrey  v.  Jamison,  181  U.  S. 
336,  848,  9  Sup.  Ct  776,  83  L.  Bd.  172;  Arm- 
strong V.  Am.  Ex.  Nat  Bank  of  Chicago 
(1889)  133  n.  S.  433,  466,  10  Sup.  Ct  450,  33 
U  Ed.  747. 

In  Thomson  v.  Thomson,  supra,  and  Bmbry 
V.  Jamison,  supra,  tbe  pleintUt  was  not  per- 
mitted to  recover  because  he  could  not  do 
so  except  through  the  medium  of  an  Illegal 
agreement  In  Tenant  v.  Elliott  rapra,  and 
Farmer  v.  Bussell,  supra,  the  loss  upon  an 
Illegal  insurance  policy  was  paid  to  a  third 
penson  for  the  benefit  of  the  insured,  and  It 
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was  beld  that  tbe  Olegallty  of  tbe  contract 
was  no  defense  to  an  action  by  tbe  Insured 
to  recover  tbe  mon^  in  the  bands  of  such 
tbfrd  person.  In  Sharp  v.  Taylor,  supra,  one 
of  the  partnera  had  possessed  himself  of  the 
property  of  the  firm  consisting  of  profits  and 
the  proceeds  of  the  sale  of  a  ship  used  in 
freighting,  and  refused  to  account  with  bis 
partner  on  tbe  ground  that  in  realizing  tbe 
profits  a  provision  of  a  foreign  statute  and 
also  of  an  act  of  Parliament  relating  to  the 
registry  of  vessels  .had  not  been  complied 
with.  IhetB  was  no  proof  of  the  foreign 
statute.  It  was  held  npon  the  facts  of  that 
case  that  the  alleged  illegality  did  not  con- 
stitute a  defense  for  an  accounting  for  profits 
by  one  party  against  the  other.  Judgment 
for  tbe  plalntiif  was  given  upon  the  grounds, 
first,  that  Independoit  of  the  act  of  Parlia- 
ment the  importation  of  goods  from  the  for- 
eign state  In  a  ship  built  therein  and  not 
professing  to  have  been  registered  in  Eng- 
land would  not  be  illegal,  a  phase  of  the 
case  which  was  not  covered  by  tbe  evidence; 
and,  second^  that  the  violation  at  the  law 
regulating  navigation  and  flrelght  did  not  con- 
stitute a  defense.  Tbe  partnership  was  not 
organized  to  carry  oa  an  Ul^l  business,  or 
to  violate  tbe  law.  It  is  ai)parent  that  at 
least  in  so  far  as  the  proceeds  of  the  sale  of 
tbe  ship  w^  concerned  that  one-half  of  the 
proceeds  was  legally  tbe  property  of  the  firm. 
The  case  has  been  much  criticised,  as  an  ac- 
counting was  allowed  tttr  all  the  prt^ts,  the 
court  holding  that  tbe  vlolatitm  of  the  navi- 
gation laws  did  not  constitute  a  defense  to 
an  accounting  f or  alL  In  so  ter  as  the  court 
rested  Its  opinion  on  tiie  second  ground,  it 
seems  to  have  been  unnecessary  to  a  decision 
of  the  case.  In  BfcBIalr  v.  Olbbes,  supra, 
one's  interest  In  an  Illegal  contract  was  as- 
signed in  consideration  of  the  relinquishment 
of  a  debt,  payment  of  the  money  arising 
from  the  contract  was  provided  for  after  the 
asslgnmait,  and  the  dispute  was  between  the 
representativee  of  tbe  assignor  and  represent; 
atlves  of  tbe  assignee  as  to  which  was  en- 
titled to  the  fund.  The  former  claimed  the 
fund  on  the  ground  that  the  asslgnmrait  was 
of  the  profits  of  an  Illegal  contract,  and  for 
that  reason  void.  The  court  upon  tbe  fiicts 
dismissed  tbe  case  npon  tbe  ground  that,  al- 
though the  lll^allty  ot  tbe  contract  might 
have  been  set  up  as  a  defense  to  an  action 
thereon,  yet  that  having  been  waived,  and 
provision  for  payment  of  the  contract  price 
to  the  assignee  having  been  made,  it  cannot 
thereafter  be  recovered.  Armstrong  v.  Tol- 
ler, snpra,  was  an  action  npon  a  subsequent 
Independent  contract  founded  on  a  new  con- 
sideration, and  not  contaminated  by  tbe 
preceding  illegal  contract  In  Armstrong  t. 
Am.  Ex.  National  Bank  of  Chicago,  snpra,  it 
is  held  that,  when  losses  have  been  made  In 
an  illegal  transaction,  one  who  knowingly 
lends  money  to  the  loser  with  which  to  pay 
the  losses  can  recover  the  loan,  as  the  latter 
rests  upon  on  independent  consideration,  and 


the  plalntlfT  does  not  require  tiie  aid  of  tb* 
Illegal  transaction  to  make  oat  bis  case. 

It  wUl  be  observed  that  none  of  these  case* 
when  recovery  was  permitted  called  for  flw 
enforcement  of  the  original  illegal  contract, 
nor  did  the  parties  havtf  to  resort  tbwetoi. 
Such  recovery  was  allowed  upon  cidlateral 
contracts,  based  npon  new  omsideratlons,  or 
when  a  third  party  not  connected  with  the 
illegal  contract  or  transacUon  had  rectived 
the  profits  of  such  illegal  contract  or  trans- 
action upon  a  promise  impliedly  or  eziwesslr 
to  pay.  The  court  limits  Its  discussion  tai  Uc- 
Sfull«i  V.  Hoffman,  supra,  and  say:  "It  Im 
Impossible  to  refer  to  all  the  cases  dted  from 
the  various  state  courts  regarding  titils  qnes- 
tlon.  Some  of  them  we  should  hesitate  to 
follow.  Hie  cases  we  have  commented  npon 
we  think  give  no  support  for  tlie  (daim  tiiat 
tbe  case  now  before  us  forms  any  excq)tion 
to  the  rule,  which,  as  we  believe,  clearly 
embraces  it  We  must  take  the  whole  i^ree- 
ment,  and  remember  that  the  action  Is  be- 
tween tbe  original  parties  to  it;  tiiat  tha« 
is  no  collateral  contract  and  no  new  con^der- 
atlon  and  no  liability  ot  a  third  party.  Tbe 
partnership  is  but  a  portion  of  tbe  whole 
agreement  We  must  therefore  come  back 
to  the  proposltlou  that  to  parmJt  a  recovny 
in  this  case  Is  in  8Ubstan<%  to  mforce  an 
illegal  ctmtract  and  one  which  Is  illegal  be- 
cause It  Is  against  public  policy  to  permit  it 
to  stand.  Tbe  court  refuses  to  enforce  soeSt 
a  contract  and  It  permits  defradant  to  set  up 
ito  illegality,  not  out  of  any  regard  for  the 
defendant  who  sets  It  up,  bat  only  on  account 
of  the  public  Interest  It  has  bem  often 
stated  In  similar  cases  that  tiie  defeue  Is 
a  very  dishonest  one,  and  it  lies  iU  in  tlie 
month  of  the  d^endant  to  allege  it,  and  It 
is  only  allowed  for  iniblic  considerations  and 
in  order  tbe  better  to  secure  tbe  pabUc 
against  dishonest  transactions.  To  refuse  to 
grant  either  party  to  an  illegal  contract  ju- 
dlcial  aid  for  tbe  enforcemmt  ot  his  alleged 
rlghte  under  It  tends  strongly  towards  re- 
du(tog  the  number  ot  such  transactions  to  s 
mlnimnm.  The  more  i^alnly  parties  nndv- 
stand  that  when  they  enter  Into  contracts  of 
this  nature  they  place  themselves  ontolde  tiie 
protection  of  the  law,  so  fu  as  that  pro- 
tection conslete  in  aiding  them  to  enforce 
such  contracts,  the  less  Inclined  will  they  be 
to  enter  into  them.  In  tiiat  way  the  puUle 
secures  the  benefit  of  a  rigid  adhercmce  to 
tbe  law.  Being  tbe  opinion  that  tlie  cm- 
tract  proved  tn  tbis  case  was  Illegal  in  tbe 
soise  that  it  was  frandnlent  and  entered 
Into  for  improper  parposes,  the  law  will 
leave  the  parties  as  It  finds  than." 

In  Snell  v.  Dwlght  120  Mass.  9^  It  was 
held,  quoting  from  the  syllabn^  that  "a  bill 
In  equity  cannot  be  sustained  one  of  the 
parties  to  a  contract  for  lll^;al  trading  witb 
Inhabitante  of  states  dedared  In  insurrection 
against  the  United  States  government  against 
another  par^  to  such  contract  for  an  account 
of  resulting  profits."   The  court  say:  "Thm 
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cases  6f  Brooks  y.  Martin,  2  WalL  70  [17  U 
Ed.  7321.  and  Sharp  r.  Taylor,  2  PhU.  Gh. 
SOI,  apon  which  case  Brooks  t.  Martin  rests 
as  Its  principal  authority,  relate  to  subse* 
anent  or  collateral  contracts  and  transac- 
ttons,  tn  which  the  original  lllflgal  acts  and 
contracts  are  held  to  form  no  part  of  the 
consideration."  As  already  stated,  the  con- 
tract was  void  as  being  In  violation  of  the 
statute  of  the  United  States.  It  is  to  carry 
out  the  provlsionB  of  the  contract  of  partner- 
ship that  this  actum  Is  brongbt,  tIz..  to  di- 
vide the  profits  of  the  Illegal  contract  of  June 
IS,  1903,  share  and  share  alike.  In  pnrsoance 
of  the  partnership  agreement  To  pant  the 
relief  prayed  would  enforce  the  contract  for 
the  latter,  and  the  partnership  agreement 
must  be  considered  together  as  one  trans- 
action. Uclf nllen  t.  Hoffman,  supra.  "There 
is  notUng  collateral  In  re«pect  of  which  the 
ccmtract  being  oat  of  the  question  a  collateral 
demand  arises."  Bntfl  t.  Dwlght,  supra.  In 
Gray  v.  Hook,  4  N.  Y.  448,  the  court  say: 
'^The  distinction  between  a  void  and  valid 
new  contract  in  relation  to  the  subject-matter 
of  a  former  illegal  one  d^ends  upon  the  fact ' 
whether  the  new  contract  se^  to  carry  out  I 
or  enforce  any  ot  the  unexecuted  provisions 
of  the  former  contract,  or  whether  it  was ! 
based  upon  a  moral  ohilgation  growing  out  of  | 
the  execution  of  an  agreement  which  could 
not  be  enforced  by  law,  and  on  the  perform- 
ance of  wUch  the  law  will  raise  no  Implied 
promise;  In  the  first  class  of  cases  no  change 
of  the  form  of  a  contract  wlU  avoid  the  Ille- 
gality of  the  first  consideration,  while  ex- 
press promises  based  i^n  tlw  last  class  of 
conslderatifms  may  be  sustained."  This  rule 
was  reaflDrmed  In  Woodworth  Bennett,  43 
N.  T.  278,  8  Am.  Bep.  706,  and  quoted  with 
approval  tn  Morrison  v.  Bennett,  supra.  In 
Hoffman  v.  HcMullen,  supra,  Judge  Hawley. 
speaking  for  the  Court  of  Appeals,  says : 
"The  dlatlnctilott  between  the  cases  where  a 
recovery  can  he  bad  and  the  cases  where  a 
recovery  cannot  be  had  of  money  connected 
with  illegal  transactions,  to  be  gleaned  from 
all  the  authorltieB,  is  substantiany  this: 
That  whenever  the  party  seeking  to  recover 
iM  oMlged  to  make  out  his  case  by  showing 
the  illegal  contract  or  transaction,  or  through 
the  medium  of  the  Ulegal  contract  or  transac- 
tion, or  when  It  appears  Out  he  Vfas  privy  to 
the  original  Illegal  contract  or  transaction, 
then  he  Is  not  entitled  to  recover  any  advance 
made  by  him  in  connection  with  that  contract 
or  money  due  him  as  profits  derived  from  the 
contract;  but  when  the  advances  have  been 
made  nptm  a  new  contract,  remotely  connect- 
ed with  the  original  Ulegal  contract  or  trans- 
action, and  the  title  or  right  of  the  party  to 
recover  is  not  dependent  upon  that  contract, 
and  his  case  may  be  proved  without  ref- 
emce  to  it,  then  be  is  entitled  to  recover." 
16  A  &  E.  Ebcy.  of  Law,  99&  and  cases  there 
dted. 

[I]  Allying  the  law  here  announced.  It  Is 
appareut  that  Loqabaugh  cannot  maintain 


his  action  against  Kennedy  for  a  share  in  the 
60,000  shares  of  the  capital  stock  of  the  coal 
company  on  the  ground  that  it  was  received 
as  a  part  consideration  of  the  Illegal  contract. 
Nor  can  Kennedy  recover  on  his  crosa-blll  the 
(2,500  mentioned  In  and  by  reason  of  the  so- 
called  adjnstmoit  or  memorandum  o^  agree- 
meut  dated  October  12,  1903,  set  out  in  the 
former  part  of  this  opinion,  for  the  evidence 
shows  that  this  was  a  part  of  the  prospective 
proceeds  of  the  illegal  contract,  and  Lona- 
baugli,  although  he  received  it  at  a  subse- 
quent dat^  refused  to  pay  lb  This  agree- 
ment was  In  form  an  acknowledgment  of  in- 
debtedness, although,  as  shown  by  parol  evi- 
doice,  for  the  puipMe  of  the  disposition  be- 
tween  the  partners  of  an  Illegal  partnership 
of  the  proflbB  of  an  Ul^al  contract  wbeu  pos- 
session of  such  profits  should  come  Into  the 
hands  of  one  of  the  partners.  It  will  be 
observed  that  In  an  action  to  recover  this 
$2,600,  if  Kennedy  were  put  on  bis  proof  as 
to  the  consideration  for  the  promise  to  pay 
that  sum,  he  would  have  to  disclose  how  and 
In  what  manner  Lonabaugh  became  indebted 
to  hiuL  It  was  not  an  account  stated,  for 
there  was  then  no  funds  in  the  hands  of 
Lonabaugh  belonging  to  the  firm  or  to  Ken- 
nedy, and  the  latter  had  made  no  loau.  It 
was  not  a  collateral  agreement  that  could  be 
enforced  independently  of  the  original  illegal 
contract.  In  this  case  Kennedy  based  his 
right  to  recover  upon  the  fact,  and  so  tes- 
tified, that  it  was  a  part  of  the  prospective 
profits  of  the  contract  which  the  lower  court 
properly  held  to  be  Illegal.  True,  Lonabaugh 
acknowledged  the  Indebtedness  in  this  agree- 
ment, but  it  was  based  on  no  new  considera- 
tion, nor  did  it  represent  anything  of  value 
In  bis  hands  which  in  good  conscience  belong- 
ed to  Kennedy,  fimbrey  v.  Jemlson.  supra. 
It  grew  immediately  out  of  and  was  connect- 
ed with  that  contract,  and  lt»  illegality  as 
well  as  that  of  the  partnership  agreement  en- 
tered into  the  adjustment  and  rendered  it 
illegal.  16  A  &  B.  £ncy.  of  Law,  p.  992. 

We  have  not  deemed  it  necessary  to  pro- 
long this  discussion  by  referring  further  to 
specific  cases.  Indeed,  to  do  so  would  ren- 
der this  opinion  unnecessarily  long.  It  is 
sufficient  that  the  better  reasoning  and  the 
great  weight  of  authority  condemns  the  doc- 
trine of  Implied  promise  In  the  matter  of  the 
division  of  the  profits  of  an  illegal  contract 
between  the  partners  or  Joint  contractors  as 
a  ground  for  equitable  relief,  and.  this  being 
a  question  of  first  impression,  we  are  of  the 
opinion  that  that  doctrine  ought  not  to  find 
a  foothold  In  this  Jurisdiction. 

HI  It  is  a  principle  which  controls  courts 
of  equity  In  the  administration  of  Justice  that 
he  who  seeks  thtfr  aid  most  do  so  with  clean 
bands— that  be  cannot  make  bis  Inlqnitons 
act  the  basis  of  eqnllable  relief.  To  decree 
a  division  of  the  profits  of  this  contract 
would  be  In  substance  to  enforce  an  Ul^l 
contracL  McMullen  v.  Hoffman,  supra.  The 
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lower  court  properly  left  tba  parties  where 
th^  bad  placed  tbonstf  ves. 

Tbe  Judgment  will  be  affirmed,  eadi  part7 
to  pay  tal8  own  coats  In  thla  court 

Affirmed. 

BEABD,  C  J^t  and  POTTEB,  3^  concur. 


ATERS  T.  MACOUGHTRT. 
<Snpreme  Court  of  Oklahoma.   June  27,  1911.) 

(Byllalua  by  the  Court.) 

1.  Animau  ($  74*)— ViciouB  Doas— Actios 
FOB  Damages— BviDENci. 

Plaintiff  bronght  action  to  recover  for  in- 
juries inflicted  by  a  viciouB  dog.  In  his  peti- 
tioD  he  pleaded  damages  in  the  snm  ol  fl50, 
expenses  incurred  by  tiim  In  traveling  from 
Muskogee,  Okl..  to  Austin,  Tex.,  to  take  the 
Pasteur  treatment  as  a  preventative  of  hydro- 

{thobia.  The  defendant  answered,  denying  the 
ncurring  of  this  expense,  and  that  it  was  nec- 
essary, ^eld.  that  tbe  evidence  abows  the 
same  to  have  been  incurred,  that  it  was  neces- 
sary, and  a  proper  Item  of  damages. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Dec.  Dig.  S  74.*] 

2.  Animals  70*)— Vioiotrs  Animals— liiA- 

BILITT  or  OWNEB. 

The  keeping  of  a  do^,  with  knowledge  on 
the  part  of  the  owner  or  bis  wife  that  tbe  same 
bad  bitten  or  attempted  to  bite  one  or  several 
persons  prior  to  tbe  time  of  the  attack  upon 
th«  idalntiff,  la  evidence  anffldent  to  support  a 
verdict,  rendered  on  an  Instruction  dedarine 
defendant  liable,  if  he  had  notice,  either  actual 
or  constmctive,  of  the  ^doua  and  dangerous 
character  of  the  dog. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  22^237 ;  Dec.  Dig.  i  70.*] 

8.  Trial  ^  1M*>— Instbuctions— Weiobx  or 
Btidencii, 

Defendant  submitted  to  the  Jury  the  fol- 
lowing interrogatory:  "Did  the  plamtiff,  im- 
mediately after  he  was  bitten  by  the  dog,  say 
to  defendant:  'Don't  worry  about  It,  Captain, 
it  don't  amoont  to  anytbini;:  it  was  my  own 
fault'"  —  and  tbe  jury  replied:  "Not  proven." 
In  this  connection,  defendant  requested,  and  the 
court  refused,  an  instruction  relating  to  the 
presumption  obtaining  in  reference  to  the 
wevbt  to  be  given  affirmative  and  negative  evl- 
dence.   Held,  not  error. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Gent 
Dig.  §S  439-466 ;  Dec.  Dig.  i  194.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  Paul  B.  Macoughtry  agalnat  O. 
C  Ayers.  Judgment  for  plaintiff,  and  detend- 
ant  brings  error.  Affirmed. 

Cook  ft  De  Oraffenrled,  for  plaintiff  in 
«rror.  S.  Y.  CHare  and  Farrar  U  McCain, 
for  d^endant  in  error. 

DUNN,  J.  This  case  presentt  error  from 
the  district  court  of  Muskogee  county,  to 
whlcfa  it  was  transferred  after  statehood, 
ba-rlng  been  originally  brought  in  the  United 
States  Court  for  the  Western  district  of  the 
Indian  territory,  at  Muskogee;  Plaintiff 
in  error,  as  defendant,  was  sued  by  defendant 
In  wror  for  damages  which  he  alleged  were 


suffered  by  blm  In  consequence  of  belnc 
Uttea  by  a  Tidous  dog  kept  and  owned  b/ 
tbe  defOidant. 

The  avermoits  of  the  petltlcni  are  substan- 
tially as  follows:  That  d^endant  resided  In 
the  dt7  of  Muskogeeb  and  k^  at  bis  house 
a  Tldons  and  dans^rons  d^  whldi  was 
accustomed  to  bite  mankind.  That,  fcnowliuc 
of  this  propensity  on  the  part  of  the  animal. 
Its  owner  bad  allowed  It  to  go  at  large  on 
and  about  the  property  of  pe<^le  reeldli«  In 
that  neighborhood.  That,  on  or  abont  the 
15tb  day  of  July,  1906,  plaintiff  became  a 
toiant  of  a  raeldcmce  adjoining  the  propwty 
of  the  defendant,  and  that  the  defendant 
lected  to  restrain  bts  said  Aog  in  any  man> 
ner  wtaatsoerer,  and  allowed  It  to  leave  Its 
owner's  premises  and  to  go  on  to  and  annma 
plaintiff^  residence,  and  while  there,  on  or 
abont  the  27th  day  of  August,  1906,  the  said, 
dog  made  a  Tloloit  attack  upon  plaintiff,  bit 
and  wounded  blm  in  his  ankle,  leg,  thigh, 
and  arms,  by  reaatm  of  which  plaintiff  tie- 
came  and  disabled,  and  suffered  great 
bodily  pain  for  over  four  weeks,  to  bis  dam- 
age  In  the  sum  of  ^£,200;  That  by  reasm 
thereof  plaintiff  was  detained  from  bis 
labor,  at  a  Ices  of  |100.  That  by  reasrai  of 
the  fact  that  the  bite  of  a  dog  having 
rabies  or  hydrophobia  Is  Infectious  and  fatal 
to  the  life  of  a  man  being  ao  bitten,  and  by 
reason  of  the  fact  that  It  was  Impossible  at 
the  time  to  ascertain  whether  or  not  a  dog 
has  rabies  or  hydrophobia,  plaintiff  suffered 
great  mental  pain,  and  was  put  In  fear  of 
his  life  by  reason  of  bis  apprehension  of  said 
wounds  causing  the  said  disease.  That  by 
reason  of  this  fact  plaintiff  was  compelled 
to  undergo  the  Pasteur  treatment,  being  tbe 
only  known  preventative  for  hydrophobia, 
and  was  put  to  great  expense  for  medical 
treatment  and  attention,  and  the  expense 
Incident  thereto,  in  the  sum  of  |150. 

To  the  complaint  the  defendant  filed  an 
answer  admitting  that  he  owned  a  dog  at  the 
date  named  in  the  complaint,  bnt  denied  that 
the  dog  was  vicious  and  dangerous,  or.  If  it 
was,  that  be  knew  It,  and  denied  that  be 
permitted  said  dog  to  run  at  large  in  the  city 
of  Muskogee,  and  go  at  will  upon  the  prop- 
erty and  private  residences  of  others  ad- 
joining hla  home.  He  disclaimed  any  knowl- 
edge of  whether  the'  dog  had  bitten  or 
wounded  plaintiff  In  the  manner  alleged, 
and  as  to  whether  or  not  plaintiff  became 
sick  and  disabled  and  suffered  as  he  averred, 
and  tber^re  demanded  strict  proof  of  the 
same.  He  denied  that  plaintiff  was  dam- 
aged in  the  sum  of  92JtOO,  or  any  othor  sum, 
^xy  reason  of  the  bite  of  tbe  dog;  doiled  that 
plaintiff  was  unable  to  perform  Us  aeenstom- 
ed  work  for  four  we^s,  and  that  Iw  was 
damaged  in  tlie  snm  of  $100  Uwreby.  Bis 
answer  then  continued  as  follows:  "Farther 
answering  ha«ln,  d^endant  says  that  It 
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wboUy  unnecessary  for  the  plaintiff  to  take 
Pasteural  treatment  In  order  to  prevent 
hydrophobia  from  the  bite  of  said  dog,  and 
denies  that  plaintiff  was  damaged  In  the 
sum  of  $150,  as  actual  damages  for  the  tak- 
ing of  the  Pasteur  treatment." 

On  the  trial  before  a  jury,  a  verdict  was 
returned  In  favor  of  plaintiff  In  the  sum  of 
$000,  to  review  which  the  action  has  been 
lodged  In  this  court 

[11  Counsel  argues,  first,  that  the  court 
erred  In  admitting  the  testimony  concerning 
plaintiff's  expenses  to  Austin,  Tex.,  occa- 
sioned by  taking  the  Pasteur  treatment,  his 
pain  and  suffering  while  under  the  same,  and 
the  loss  of  time  while  going  to,  staying,  and 
returning  from,  Austin,  which  consumed  27 
or  28  days,  for  the  reason,  as  It  Is  averred, 
the  expenses  were  not  necessary,  and  that 
the  reasonableness  of  the  charges  was  not 
established.  It  will  be  noticed  from  the 
pleading  that  the  Issue  tendered  In  r^rd 
to  the  Pasteur  treatment  was,  not  that  the 
charges  were  unreasonable,  bat  that  It  was 
unnecessary  for  plaintiff  to  take  the  treat- 
ment, and  also  that  plaintiff  was  not  dam- 
aged In  the  sum  of  $150,  which  he  alleged 
he  had  paid  as  expenses  for  the  medical  a^ 
tentlon  and  expense  Incident  to  taking  the 
said  treatment.  The  question,  then,  on  the 
issues  as  made  by  the  pleadings,  Is  whether 
the  treatment  was  necessary,  and  whether 
It  was  In  fact  taken.  The  evidence  on  the 
Issue  thus  tendered  Is  quoted  at  length  in 
the  brl^  of  plaintiff  In  error  as  follows; 
plaintiff  testifying:  "Q.  Now,  tell  the  Jury 
how  long  you  experienced  pain  and  suffering 
from  these  wounds  altogether.  A  Well,  the 
actual  pain  of  the  wounds,  this  perhaps  last- 
ed only  a  few  days.  Q.  Well,  how  many, 
Mr.  Macoughtry?  A.  Five  or  six,  perhaps; 
but  the  ankle  and  knee  Joints  were  very 
stiff  for  over  two  weeks.  Q.  State  whether 
or  not  yon  experienced  any  mental  pain  or 
anxiety.  A.  I  was  very  apprehensible  of  the 
wounds.  Always  afraid  of  dog  bites.  Q. 
State  what  your  apprehension  was — In  fear 
of  taking  the  rabies?  A.  I  was  In  fear  of 
acquiring  It;  yes,  sir.  Q.  Did  that  produce 
any  mental  anguish  ?  A.  Yes,  sir;  there  was 
a  good  deal  of  anxiety,  and  I  experienced  It 
Q.  Now,  after  your  treatments  by  Dr.  Old- 
ham, state  whether  or  not  yon  went  under 
any  other  treatment  A.  I  took  the  Pasteur- 
al  treatment  at  Austin,  Tex.  Q.  When  did 
you  go  to  Austin  after  the  blteT  A.  The  day 
following.  Q.  What  time?  A.  On  the  fast 
mail,  I  think  It  was.  Q.  State  whether  or 
not  there  was  any  pain  connected  with  the 
taking  of  the  Pastenral  treatment  A.  It  Is 
a  very  severe  treatment,  and  causea  a  preat 
deal  of  suffering  and  peJn.  Q.  What  waa  It 
occasioned  yon  to  go  to  Austin  to  take  the 
treatment?  A.  The  apprehension  of  taking 
hydrophobia  from  the  dog  blt&  Q.  Now, 
what  If  any,  expenee  did  yon  Incur  reason 
o;  this  trip  to  Austin?  A  About  $150.  Q. 
Doea  that  Indude  your  railroad  fare?  A. 


Yes,  sir.  Q.  Now,  how  long  were  you  ab- 
sent from  your  duties  on  account  of  this? 
A.  Practically  a  month.  The  treatment  re- 
quired 21  days,  and  there  was  the  best  part 
of  two  days,  and  some  In  going,  and  two 
days  In  coming  back,  and  counting  the  days 
Z  was  absent  prior  to  my  departure  would 
make  about  27  or  28  days.  Q.  What  com- 
pensation did  you  receive  per  month  during 
that  time?  A  One  hundred  dollars  per 
mouth.  Q.  And  you  were  absent  about  you 
say,  about  27  or  28  days?  A.  About  that 
Q.  Now,  did  yon  pay  anything  to  Dr.  Old- 
ham? A  Yes,  sir;  I  paid  for  his  services." 

Dr.  Oldham,  plaintiff's  attending  physldan, 
was  Introduced  on  behalf  of  plaintiff,  and 
testified:  **Q.  Doctor,  In  the  case  where  a 
man  has  been  attacked  and  bitten  by  a  dog 
In  three  or  foor  different  places  on  his  body, 
what  would  yon  say  as  to  the  necessity  for 
that  man  taking  the  Pasteural  treatment? 
A.  The  number  of  bites  has  nothing  to  do 
with  It  and  the  Pasteural  treatment  In  that 
case  would  be  a  prophylactic  measure;  In 
other  words,  a  preventative  from  hydropho- 
bia. Q.  What  do  you  say  the  necessity  was 
In  taking  that  treatment?  A  There  may 
absolutely  be  no  necessity,  Imt  to  satlBfy 
the  patient's  mind,  and  to  preclude  any  after 
effects  he  might  have,  I  would  recommend 
the  Pasteural  treatment  as  a  prophylactic 
treatment.  Q.  Now,  explain  that  to  the 
Jury.  A.  That  is  a  treatment  in  advance  of 
a  disease;  treatment  to  prevent  certain 
diseases.  Q.  Is  It  a  preventative?  A  It 
has  proven  so,  as  I  understand  It  The  main 
benefit  from  Pastenral  treatment  la  prev^ta- 
tiv&  Q.  State  whether  or  not  In  your  opin- 
ion, It  was  advisable  and  necessary  for 
Macoughtry  to  take  the  Pastenral  treat- 
ment? A  Well,  I  would  like  for  him  to 
divide  that  question.  He  asks  two  questions 
In  one.  I  think  It  Is  advisable  sometimes 
when  it  Is  not  necessary.  Q.  Well,  was  it 
advisable  or  necrasary?  A.  Yes,  sir.  Q. 
Did  you  charge  Macoughtry  anything  for 
doctoring  him?  A.  Yes,  sir.  Q.  How  much? 
A.  I  only  treated  him  twice,  and  I  chained 
him  $5  for  the  time  I  first  saw  him  and 
dressed  him,  and  he  was  In  the  oflice  the 
next  day,  and  I  chained  him  $1  for  that 
treatment  It  was  $6,  as  my  books  show." 
Cross-Lamination:  "Q.  Doctor,  Mr.  McCain 
asked  you  If  It  was  advisable  or  necessary 
to  take  the  Pastenral  treatment,  and  yon  an- 
swered, Tea.'  What  do  yon  mean  by  tiiat? 
A  I  meant  aa  a  prophylactic  measure.  Q. 
Did  yon  mean  it  waa  neceasary?  A.  No, 
slr^  advisable." 

It  Is  contended  on  the  part  of  defendant 
that  the  foregoing  evidence  doea  not  disclose 
that  It  waa  necessary  that  defendant  incur 
the  expense  Incident  to  going  to  Austin, 
Tex.,  to  take  the  prophylactic  treathient  to 
relieve  him  of  either  the  anxiety  or  the 
effect  of  rablea'  or  hydrophobia  from  the 
wounds  which  had  been  Inflicted  by  defoid- 
anra  dog.  It  la  true  that  nether  the  local 
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pbyslcten  who  treated  him  nor  plaintiff  him- 
self testis^  tbst  it  was  necessary  that  he 
take  this  treatment,  but  we  submit  that 
plaintiff  was  not  required  to  wait  until  rabies 
developed  before  he  took  those  reasonable, 
precautionary  measures  which  any  intelligent 
man  would  naturally  take  to  relieve  himself 
from  the  danger.  Courts  take  judltdal 
knowledge  of  the  fact  that  smallpox  la  a 
terrible  disease,  whose  ravages  have  some- 
times swept  away  thousands  of  human  be- 
ings in  a  few  weeks.  It  Is  also  known  that 
a  large  number  of  the  medical  profession  and 
people  generally  consider  vaccination  a  pre- 
ventative of  the  disease,  and  of  these  facta 
courts  take  Judicial  knowledge.  In  the  Mat- 
ter of  Viemelster,  179  N.  Y.  235,  72  N.  B. 
97,  70  L.  R.  A.  796,  103  Am.  St  Rep.  859; 
Commonwealth  v.  Pear,  183  Mass.  242,  66  N. 
E.  719,  67  I*  R.  A.  935.  Likewise  it  is  a 
matter  of  general  knowledge  that  one  of  the 
most  horrible  forms  in  which  death  can 
visit  humanity  Is  that  of  hydrophobia,  and 
that  this  is  incurred  by  being  bitten  by  dogs 
which  have  it  The  wounds  In  this  case 
were  inflicted  in  August,  and  everybody,  even 
courts,  take  knowledge  of  the  fact  that  any 
precaution  which  could  be  said  to  be  ad- 
visable would,  in  view  of  the  consequences 
which  Its  omission  might  entail,  be  deemed 
to  be  reasonable  and  necessary.  Knowledge 
that  the  Pasteur  treatment  Is  generally  con- 
sidered proper  for  the  prevention  of  rabies  or 
hydrophobia  may  be  considered  to  be  Ju- 
dicially known,  without  proof  thereof;  and 
a  consideration  of  plalntifTs  Injuries  and  of 
the  possible  results,  taken  in  connection  with 
the  issue  made  and  the  evidence  introduced, 
are  sufficient,  in  our  Judgment,  to  support 
the  conclusion  that  Che  expenses  incurred  in 
taking  the  same  were  reasonable  and  neces- 
sary. The  Instruction  which  the  court  gave 
on  this  matter,  and  to  which  exertion  was 
taken,  reads  as  follows;  "Yon  are  Instructed 
that  if  you  find  for  the  plaintiff  in  this  case 
you  may  return  a  verdict  in  such  sum  as 
you  believe  from  the  evidence  will  compensate 
him  for  the  damages  which  he  has  sustained 
by  reason  of  the  injuries.  And  in  determin- 
ing said  damages  you  may  take  into  con- 
sideration the  expenses  which  you  believe 
from  the  evidence  he  has  paid.  Incurred,  or 
become  liable  for,  medical  and  surgical  serv- 
ices, If  any,  in  consequence  of  being  bitten 
by  the  dog,  if  he  was  so  bitten;  and  In 
determining  such  amount  you  may  take  into 
consideration  the  apprehension  of  poisoning 
from  tbe  bite  of  said  dog  and  the  fear  of 
evil  results  therefrom,  and  of  the  physical 
and  mental  suffering  endured  by  him  In  con- 
sequence ef  brtng  bitten  by  said  dog."  In 
view  of  the  James,  thla  Instruction  was  not 
error. 

A  similar  Instruction  was  before  the  Su- 
preme Court  of  Michigan,  in  the  case  of 
Sherwood  v.  C.  &  W.  M.  Ry.  Co.,  82  Mich. 
874,  46  N.  W.  773,  the  salient  portions  there- 
oC  reading  as  follows:  "In  estimating  the 


compensatory  damages  In  cases  of  this  char- 
acter, *  •  •  the  demoits  at  damacee 
which  the  Jury  are  entitled  to  take  Into  ac- 
count consist  of  all  effects  of  the  injury  com- 
plained of,  consisting  of  peraonal  Inconven- 
ience, the  sickness  whldi  the  idaintlff  en- 
dured, the  loss  of  time,  all  bodily  and  mental 
Buffering,  impairment  of  capacity  to  earn 
money,  the  pecuniary  expenses,  tlie  disfigure- 
ment or  permanent  annoyance  whldi  la 
liable  to  be  caused  by  the  deformity  le- 
sultlng  from  the  injury."  Of  this  the  court 
said:  "We  see  no  error  In  thla  chai^" 

In  further  con^derlng  the  case.  It  de- 
veloped  that  the  plaintiff  was  permitted  to 
testify  as  to  the  coats  and  expenses  of  a 
trip  which  she  made  tiom  Michigan  to  In- 
diana for  medical  treatment  The  conrt  un- 
der this  Instruction  allowed  plalntUt  to  re- 
cover for  the  entire  expenses  of  the  trip,  het 
board  and  medical  treatment  for  a  period 
of  six  months,  Including  board  for  b&e  Ostec. 
The  evidence  Introduced  tended  to  show  tbat 
the  injuries  received  might  be  relieved  by 
the  treatment  sought  The  plaintiff  suggest- 
ed to  her  physician  the  taking  of  the  treats 
ment  in  question,  and  the  evidence  dlBCloses 
that  the  advice  whidi  she  received  was  that 
"it  would  be  a  good  Idea,  and  that  it  might 
improve  her  general  health,  and  indirectly 
help  the  health  of  the  muscles."  The  court, 
taking  Into  consideration  all  of  these  mat- 
ters, held  that  it  could  not  be  said  that  the 
expenditures  under  the  circumstances  were 
unreasonable,  and  said:  "It  is  further  con- 
tended that  the  court  erred  in  permitting 
the  plaintiff  to  testify  as  to  the  costs  and  ex- 
pose of  her  trip  to  La  Porte,  Ind.,  and  the 
medical  treatment  which  was  s^ven  her  at 
the  time  of  her  attendance  there.  The  rea- 
son of  this  objection,  stated  by  counsel,  is 
that  this  treatment  was  not  necessary  or 
usual  for  an  injury  of  this  kind,  and  that, 
by  permitting  this  testimony,  the  court  al- 
lowed the  Jury  to  charge  the  defendant  with 
tbe  entire  expenses  of  the  trip,  her  board 
and  medical  treatment  from  December  6tb 
until  May  28th  following,  at  the  rate  of 
$21.60  per  week.  Including  the  board  of  her 
sister.  *  •  *  Sbe  was  entitled,  as  a  part 
of  her  damages,  to  recover  whatever  was  a 
reasonable  and  necessary  outlay  in  her  at- 
tempt to  be  cured  of  the  injuries  resulting 
from  the  negligence  of  the  defendant  It 
camiot  be  said,  under  the  circumstances,  that 
this  was  an  unreasonable  expenditure." 

An  instruction  for  similar  allowances  was 
also  considered  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  the  case  of  Mc- 
Garrahan  v.  New  York,  eta,  Ry.  Co,  171 
Mass.  211,  60  N.  E.  610;  the  Instruction  being 
as  follows:  "There  is  evidence  In  the  case  as 
to  medical  attendance.  Dr.  Coxweli  told 
you  the  number  of  visits  he  had  made  to  the 
plaintiff  for  tbe  purpose  of  treating  him. 
There  Is  no  evidence  as  to  what  the  ordinary 
charge  for  such  a  visit  is.  There  is  no  evi- 
dence as  to  what  the  charges  of  Dr.  Coxweli 
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ordinarily  are.  *  *  *  I  must  assume 
that  you  have  some  knowledge  In  common 
with  men  In  general  as  to  the  charges  ordi- 
narily made  by  physicians  for  attendance 
and  services  such  as  you  find  upon  the  evi- 
dence In  this  case  have  been  rendered;  and 
yon  may  avail  yourselves  of  that  knowledge 
for  the  purpose  of  determining  what  sum 
the  plaintiff  should  have  by  reason  of  the 
expense  he  has  properly  and  reasonably  In- 
curred In  endeavoring  to  effect  a  cure." 
From  the  foregoing  it  will  be  noticed  that  the 
evidence  did  not  disclose  the  amount  of  ex- 
pense, as  In  the  case  at  bar,  but  the  appel- 
late court,  In  passing  on  the  verdict  which 
was  rendered  under  the  same,  speaking  with 
reference  to  the  duty  of  the  Jury  In  cases 
of  this  character,  said:  "Jurors  Uke  with 
them  their  knowledge  and  experience  of 
affairs,  and  are  not  only  at  liberty  to  use, 
but  ought  to  use,  that  knowledge  and  ex- 
perience in  drawing  conclusions  from  the 
evidence.  Evidence  that  one  who  practices 
as  a  physician  or  surgeon  attends  a  patient, 
and  gives  him  professional  assistance,  justi- 
fies a  finding  that  the  services  are  rendered 
for  a  pecuniary  recompense,  to  be  paid  by 
the  patient" 

In  the  case  at  bar,  the  spedfie  amount 
was  definitely  set  forth  in  the  plaintiff's 
petition,  proved  by  him  on  the  trial,  and  the 
Issue  made  on  It  was,  not  that  It  was  an  un- 
reasonable charge,  but  that  It  was  not  made, 
and,  if  made,  was  unnecessary.  Anyway,  It 
would  have  added  practically  nothing  to  the 
knowledge  possessed  by  any  of  us  for  plain- 
tiff to  have  testified  that  the  charge  was 
reasonabla  The  force  of  the  situation  shows 
it  to  be.  Other  cases  In  which  the  question 
has  been  considered  and  passed  on  In  accord 
with  our  holding  may  be  noted  as  follows; 
Wallace  v.  Western  North  Carolina  R.  Co., 
104  N.  a  442.  10  S.  E.  552;  Hart  v.  Char- 
lotte, etc.,  R.  Co.,  33  S.  C.  427,  12  S.  E.  9, 
10  U  R.  A.  7&4;  Indiana  Car  Co.  T.  Parker, 
100  Ind,  181;  Hulzega  v.  Cutler  &  Savldge 
Lumber  Co.,  Bl  Mich.  272,  16  N.  W.  643; 
Evans  V.  McDermott,  49  N.  J.  Law,  183,  6 
Atl.  653,  60  Am.  Rep.  602;  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Frantz,  127  Pa.  297,  18  Atl. 
22,  4  L.  R.  A  389.  See,  also,  Baldwin,  Per- 
sonal Injuries,  S  437. 

It  Is  next  contended  that  the  court  erred 
In  rejecting  certain  relevant  and  material 
testimony  duly  offered  by  the  defendant, 
which  It  la  contended  went  to  the  point  of 
showing  defendant's  knowledge  of  the  rlclons 
character  of  the  dog.  Plaintiff's  petition  al- 
l^;ed  that  the  dog  was  vicious,  and  that  the 
defendant  knew  about  It  The  defendant's 
answer  denied  that  the  dog  was  vicious  and 
dangerous,  and  that,  if  it  was,  denied  that 
he  knew  It  Quoting  from  the  brief  of  the 
defendant  evidence  on  this  point  is  shown  to 
b«  as  follows:  "Q.  State  whether  or  not 
previous  to  the  Injury  of  the  plaintiff,  you 
had  any  notice  of  the  dog  making  vicious 
attacks  Qptm  any  one.   A.  I  never  had. 


Those  cases  where  It  had  bitten  people  I  did 
not  regard  as  vicious,  from  circumstances 
under  which  they  occurred.  The  dog,  as  I 
say,  was  a  most  affectionate  dog,  ol>edlent 
dog,  that  I  ever  knew,  except  with  his,  what 
you  might  call,  peculiarities  or  eccentricities; 
and  we  always  accounted  for  his  disposition 
from  the  drcnmstauces  that  he  was  raised 
from  a  puppy  on  human  milk.  Q.  Xow, 
what  do  you  mean  by  his  peculiarities?  A 
His  peculiarities  were  that  he  would  not 
submit  to  being  hit;  he  would  jump  at  you, 
and  raise  his  bristles;  and  he  had  a  very 
peculiar  talL  It  was  very  bushy,  and  yet 
when  he  was  angry  the  hairs  on  that  tali 
would  all  stand  out;  and  his  other  peculiari- 
ties are  that  after  you  had  given  him  some- 
thing to  eat  you  couldn't  take  that  away 
from  him.  Q.  Ton — would  be  compare  Id 
appearance  with  a  bulldog?  A  Oh,  there 
was  no  resemblance  between  him  and  a  bull- 
dog, except  that  he  was  a  dog;  but  so  far 
as  any  similarity  with  a  bulldog,  any  one 
that  knew  anythhig  about  a  bulldog  wouldn't 
class  him  with  a  bulldog  In  his  appearance 
or  actions.  Q.  Captain,  did  you  have  any 
notice  whatever  of  the  matter  detailed  here 
this  morning  by  the  Smith  girl  as  to  how 
she  had  been  bit?  A  I  know  only  of  the 
Smith  transaction  only  by  Information  from 
my  wif^  and  the  Smith  child  is  evidently 
mistaken.  It  didn't  occur  in  that  way.  Q.  I 
am  not  asking  yon  whetl»r  you  are  con- 
tradicting her  or  not;  I  am  asking  you  this. 
Did  you  bare  any  notice  that  It  occurred 
in  die  manner  In  whidi  she  detailed  It  here 
this  morning?  A.  No,  sir;  my  recollection 
is  I  dldnt  know  of  the  Smith  girl  t^ing 
bitten  nntll  a  long  time  afterwards.  Q.  What 
was  your  Information  as  to  how  the  child 
was  bitten?  (Objection.  Sustained.  De- 
fendant excepts.)  Q.  Did  yon  ever  notice 
the  disposition  of  the  dog  to  run  out  of  the 
yard  to  bark  at  people,  or  made  demonstra- 
tions as  if  he  was  going  to  attack  them?  A. 
He  was  very  little  addicted  to  that" 

[2]  The  error  which  Is  alleged  to  have 
been  committed  is  that  the  defendant  was 
denied  the  right  to  show  bis  information  as 
to  how  the  Smith  girl  was  bitten;  it  being 
made  to  appear  that  this  information  was  to 
the  effect  that  the  Smith  girl  was  Interfering 
with  the  dog,  trying  to  take  Its  bone,  and 
that  the  dog  did  not  act  viciously,  but  simply 
In  defense  of  Its  food.  It  appears  from  the 
evidence  that,  including  the  plaintiff  In  this 
case,  the  dog  had,  to  the  knowledge  of  the 
defendant  on  one  pretext  or  another,  bitten 
or  attempted  to  bite  five  different  persons. 
The  defendant  testified  that  he  did  not  know 
much  about  the  Smith  girl  circumstances, 
apd  that  alt  that  he  knew  of  It  was  Informa- 
tion given  him  by  his  wife.  Conceding  that 
the  explanation  which  defendant  sought  to 
make  of  the  occnrrence  was  admissible  and 
should  not  have  been  excluded,  the  verdict 
Is  abundantly  anpported  by  other  evidence. 
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The  dog  appears  to  have  bad  an  extremely 
sensitive  nature,  which  caused  It  to  resent, 
by  attacking  people,  what  It  deemed  un- 
warranted Interferences  with  Its  food  or  Its 
rights.  These  peculiarities,  or  eccentricities, 
as  they  are  denominated  by  the  defendant, 
are  accounted  for  by  him  on  the  theory  that 
the  dog  was  raised  from  a  puppy  on  human 
milk.  Defendant  testified  to  facta  showing 
that  he  bad  notice  of  these  propensities,  and 
from  wbaterer  cause  they  were  occasioned, 
whether  from  feeding  on  human  milk,  from 
inherent  Tldousness,  or  otherwise,  the  keep- 
ing of  the  animal  with  such  knowledge,  and 
permitting  it  to  run  at  large,  renders  him 
liable  for  all  damages  which  It  might  inflict 
It  1b  tbe  keeping  of  the  animal,  with  knowl- 
edge, either  actual  or  constructive,  of  Its 
dangerous  or  rldoos  propensities,  which 
creates  the  liability.  Emmons  et  al.  t.  Ste- 
vane  et  ux,  77  N.  J.  Law,  670,  73  AO.  544, 
24  L.  B.  A.  (N.  S.)  458;  Grlssom  r.  Boflus, 

30  Wash.  61,  80  Pac.  1002,  4  Am.  &  Eng. 
Ann.  Cas.  125;  Robinson  t.  Marino,  3  Wash. 
434,  28  Pac.  752.  28  Am.  St.  Rep.  60;  King 
et  ax.  T.  Muldoon,  181  App.  DIt.  847,  IIU  N.  Y. 
Supp.  308;  Boler  t.  Sorgenfrei  et  ux.  (Sup.) 
86  N.  T.  Supp.  180;  Barclay  t.  Hartman.  2 
Manr.  (Del.)  361,  43  Atl.  174;  Fake  r.  Ad- 
dicha,  45  Minn.  37,  47  N.  W.  460.  22  Am. 
St  Rep.  716;  Stronse  t.  Ldpf.  101  Ala.  433, 
14  South.  667.  23  B.  A.  622,  46  Am.  St 
Rep.  122;  Tamer  t.  Craighead.  S3  Hun,  11^ 

31  N.  T.  Supp.  369,  affirmed  in  156  N.  T.  631, 
40  K.  E.  1105,  without  opinion.  Nor  Is  It 
uecessary  that  the  dog's  disposition  or  pe- 
culiarity be  such  as  to  render  it  liable  to 
or  Inclined  to  bite  all  with  whom  it  comes 
in  contact;  it  being  held  In  a  number  of 
cases  that,  if  the  dog  had  bitten  one  person 
prior  to  the  injuries  sued  for,  knowledge 
thereof  is  sufficient  notice  of  his  character 
as  to  bind  the  owner.  Smith  t.  Pelah,  2  Str. 
1264,  cited  in  the  case  of  Loomls  r.  Terry, 
17  Wend.  (N.  T.)  496,  31  Am.  Dec.  306;  Kee- 
nan  v.  Gutta  Percba  Mfg.  Co.,  46  Hun  (N. 
T.)  544;  Arnold  v.  Norton,  26  Conn.  92; 
O'Rourke  v.  Fincli.  9  Cal.  App.  324,  09  Pac. 
392.  In  the  old  case  of  Smith  t.  Pelajl, 
supra,  which  has  never  been  departed  from, 
Lee,  C.  J.,  "ruled  that  If  a  dog  has  once  bit 
a  man,  and  the  owner  having  notice  thereof 
keeps  the  dog,  and  lets  him  go  about  or  lie 
at  his  door,  an  action  will  He  against  him  at 
the  suit  of  a  person  who  is  bit,  though  It 
happened  by  snch  person's  treading  on  the 
dog's  toes;  for  it  was  owing  to  his  not  hang- 
ing the  dog  on  the  first  notice.  And  the 
safety  of  the  king's  subjects  ought  not  after- 
wards to  be  endangered." 

Counsel  next  object  to  the  seventh  instruc- 
tion, wherein  the  court  instructed  the  Jury 
tha^  if  it  was  satisfied  that  the  defendant 
*'waa  the  owner  of  a  Tldoas  and  dangemos 
dog,  snd  thaU  eltber  tgr  actaal  or  constructlTS 


notice,  this  fact  was  brought  home  to  him, 
then  in  that  case  your  verdict  should  be  for 
the  plaintiff,"  etc.;  the  objection  being  that  the 
Instruction  was  erroneous,  because  the  court 
went  beyond  the  rule  requiring  the  owner  to 
have  actual  knowledge,  thereby  imposing  an 
additional  unwarranted  method  by  which  he 
could  be  charged  with  knowledge,  to  wit 
"constructive  notice."  In  our  Judgment  the 
Instruction  was  not  erroneous.  It  has  been 
held  In  numerous  cases,  that  where  knowl- 
edge was  had  of  dangerous  and  vidoos  pro- 
pensities of  a  dog  by  others  of  the  owner's 
household,  he  was  held  to  have  the  knowl- 
edge which  they  possessed.  For  Instancy  In 
the  case  of  Barclay  v.  Hartman,  supra,  a 
wife's  knowledge  was  sufficient  to  charge  the 
husband  with  responsibility.  Ukewla^  Id 
the  case  of  Boler  t.  Sorgenfrei  et  ox.,  supra, 
the  knowledge  of  the  wife  was  deemed  suA* 
dent  In  the  case  of  King  t.  Huldoon.  supra, 
a  comidalnt  to  the  boosekeeper  of  tbe  de- 
fendant.  who  testified  that  she  was  In  gen- 
eral cbaTge  of  tbe  place  In  tbe  absence  of  tbe 
defendant  was  held  snffldent;  and  In  tbe 
case  of  Oilssom  t.  Hoflns,  supra,  evidence 
that  the  watchman  of  tbe  owner  knew  of  the 
previouB  Instances  of  the  dog  attacking  and 
blUng  persons  was  suffident  to  go  to  ttie 
Jury  upon  the  question  at  whether  tbe  owner 
knew  or  should  have  known  of  tbe  vicious 
disposition  of  the  dog.  There  was  no  error 
In  the  diarge. 

[I]  Under  his  fourth  asalgnment,  defenfl- 
ant  argues  that  the  court  erred  In  its  re- 
fusal to  give  a  certain  bistnictlon  on  tbe 
wdght  to  which  afflnnative,  as  contradis- 
tinguished from  negative^  evidence  was  en- 
titled. Tbe  defendant  submitted  to  the  jury 
tbe  following  Interrogatory:  "Did  tbe  plain- 
tiff, immediately  after  be  was  bitten  tbe 
dog,  say  to  Uie  defendant:  'Don't  worr7 
about  It,  Captain;  It  don't  amoont  to  Any* 
thing;  It  wasmy  ownfanlt?***  To  which  the 
Jury  answered,  "Not  proven.**  It  Is  the  cm- 
tentlon  of  coonsel  that  the  court  shoold  have 
instructed  the  Jury  that  In  the  welgblos  of 
evidence  ttie  presumption  Is  that  ordinarily 
a  wltoees  who  testifies  to  an  afflnnative  is  to 
be  credited  with  pnterenc6  to  one  who  tes- 
tifies to  a  negative^  because  be  ^lO  testified 
to  a  negative  may  have  forgottra  a  thine 
whldi  did  happen,  while  it  la  not  possible  to 
remnnber  a  thing  that  never  existed.  Tbe 
refusal  of  such  an  Instruction  Is  not  error. 
See  the  following  authorities:  8  Bric&wood, 
Sackett.  Instructions,  |  3303;  Chicago  ft 
Alton  B.  Co.  T.  Robinson,  106  IlL  142;  Louis- 
ville, New  Albany  ft  Chicago  By.  Co.  t. 
Shires,  Adm'r,  108  111.  617;  Himrod  Coal  Co. 
V.  CUngan.  114  IlL  App.  668. 

No  error  having  been  made  to  appear,  the 
Judgment  of  the  trial  court  Is  affirmed. 

TURNER,  C.  Jh  ud  WILLIAMS,  KAKB^ 
and  HAYES,  JJ.,  concon 
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MAEL  T.  STUTSMAN  et  al. 
(Sopreme  Court  of  Oregon.    Oct  10,  1911.) 

1.  Pleading    H    218*)  —  Demurmb  —  Judg- 

WNT. 

In  an  action  in  which  plaintiff  claimed  a 
laaKHiaUe  attorney's  fee,  the  answer  admitted 
ezecatiOD  and  nonpayment,  bnt  denied  ttiat  any 
Bum  was  due  on  the  note,  or  that  the  sum  al- 
leged, or  any  sum,  was  a  reasonable  attorney's 
fee,  and  farther  allied  as  an  afflnnatlTe  de- 
fense that  the  note  was  procured  by  false  repre- 
sentations in  selling  land  for  the  price  for  which 
the  note  was  given.  Held,  that  it  was  error, 
upon  tustalniiw  a  demnrrer  to  the  affirmative 
defense,  to  ren&r  judgment  for  plaintiff  without 
a  trial  upon  the  issue  as  to  the  reasonableness 
of  the  attorney's  fee  demanded. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  218.*] 

2.  PUBADIHO  d  142*)— ConNTEBCLAM— SUFTI- 
CHNOr. 

In  an  action  on  a  note,  a  special  defense 
that  the  note  was  eiven  for  land  purchased  from 
plaintiff,  who  falsely  represented  that  he  owned 
the  fee  and  would  execute  a  general  warranty 
deed,  and  that  defendant,  relying  upon  such  rep- 
resentation, executed  the  note,  whereby  he  sus- 
tained damage  In  a  certain  sum,  was  defective 
for  not  pleading  such  defense  as  a  counterclaim 
or  set-off,  and  demanding  judgment  for  some 
amount,  m  addition  to  coats  in  the  present  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  200,  291;  Dec.  Dig.  S  142.»] 

S.  ViNDOB  AND  PUBOHASEB  314*)— ACTIOK 
VDB    PbICE  —  MlSBEPBESBNTATIONB  —  SuFn- 

oiENCY  or  Allegations. 

An  affirmative  defense  In  an  action  on  a 
note  alleging  that  it  was  given  for  land  pur- 
chased under  false  representations,  that  plaintiff 
was  the  fee-wmple  owner  and  would  execute  a 
general  warranty  deed  when  be  only  executed  a 
deed  with  covenant  for  peaceable  possession,  was 
defective  for  not  showing  that  defendant  could 
not  read,  or  showing  any  reason  for  assuming 
that  the  apedftl  warranty  deed  deUvered  con- 
tained a  covenaat  of  general  warranty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Piichaser,  Cent  Dig.  |  923;  Dec.  Dig.  S  314.*] 

4.  Vendob  and  Pubchaseb  (S  314*)  — Con- 

TBACT— BEBCI88ION — FbAUD. 

A  defense  pleaded  to  a  note  given  for  land, 
on  the  ground  of  fraud  in  inducing  the  purchase, 
should  aver  that  the  contract  of  purchase  was 
rescinded,  or  show  an  excuse  for  failure  to  re- 
scind. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  923;  Dec.  Dig.  {  314.*] 

B.  Vendob  and  Purchases  (§  806*)— Fbaud— 

Action  fob  Pbice. 

If  a  contract  for  the  purchase  of  land  by 
defendant  for  the  price  of  which  a  note  was  ftiv- 
en  was  induced  by  fraud,  defendant  could  re- 
scind the  contract  without  the  aid  of  equity,  and 
show  the  fraud  as  a  basis  for  claiming  damages 
in  an  action  against  him  on  tlie  note. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  873-876;  Dee.  Dig.  S 
306.*] 

Appeal  from  Circuit  Court,  Goes  County; 
John  S.  Coke,  Judge. 

Action  by  C.  D.  Mael  against  B.  F.  Stuts- 
man and  otbers.  Froni  a  judgment  for 
nlalntUf,  defendants  aptieiil.  Reversed  and 
remanded  for  further  proceeding. 

This  Is  an  action  to  recover  mrniey.  The 
complaint  all«:;ed  that  about  July  2.  1909. 
the  defendants  executed  to  plnlntlfF  8  prom- 


issory note  for  $607.50,  payable  In  90  days, 
with  Interest  after  date  until  paid  at  the 
rate  of  10  per  cent  per  year ;  that  the  note 
provided  that  If  an  action  should  be  Insti- 
tuted thereon,  the  defendants  woald  pay 
such  additional  sum  as  the  court  might  ad- 
Judge  reasonable  as  attorney's  fees;  that  no 
part  of  the  note  has  been  paid;  and  that 
$100  is  a  reasonable  sum  as  attorney's  fees. 
The  answer  admitted  the  execution  of  the 
note,  and  that  no  part  of  it  had  been  paid, 
but  denied  that  any  sum  was  due  or  owing 
thereon,  or  that  $100  or  any  other  sum  was 
reasonable  as  attorney's  fees.  For  a  fur- 
ther defense  it  la  alleged  that  the  note  was 
given  to  evidence  a  part  of  the  purchase 
price  of  certain  land  respecting  which  the 
plalntier  falsely  represented  to  the  defend- 
ants that  be  was  the  owner  In  fee  and  would 
execute  a  general  warranty  deed  therefor; 
that  his  title  to  the  premises  was  defective, 
setting  forth  the  particulars  thereof;  that 
defendants,  believing  such  representations  to 
be  true,  and  relying  thereon,  executed  the 
note  sued  on,  whereupon  plaintiff  delivered 
to  them  what  was  supposed  and  believed  to 
be  a  deed  of  general  warranty,  but  was  only 
a  conveyance  which  covenanted  for  the  quiet 
and  peaceable  possession  of  the  premises. 
For  a  second  defense  It  la  averred  that  by 
reason  of  the  defects  In  the  title  the  defend- 
ants bad  sustained  damages  in  the  sum  of 
$1,000.  A  demurrer  to  these  allegations  of 
new  matter  having  been  sustained  on  the 
ground  that  tbe  facts  stated  did  not  consti- 
tute a  defuse  to  the  action,  and  the  defend- 
ants declining  further  to  plead  or  answer, 
Judgment  was  rendered  against  them  for  the 
sums  demanded  in  the  complaint,  and  they 
appeal. 

Harry  Q.  Hoy  and  Chas.  I.  Reigard,  for 
appellants.  A.  J.  Sherwood  and  L.  A.  Lilje- 

qvlst,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  will  be  remembered  that  an  issue 
existed  respecting  the  reasonableness  of  the 
attorney's  fees  demanded.  Without  receiv- 
ing any  testimony  on  this  controverted  ques- 
tion, and  in  the  absence  of  any  stipulation  as 
to  what  sum  would  hare  been  reasonable  as 
attorney's  fees,  Judgmoat  was  given  for  $100 
as  suitable  for  that  purpose. 

[1]  The  defendants  were  entitled  t»  a  trial 
of  this  Issue  in  falling  to  grant  which  an  er- 
ror was  committed.  Cox  v.  Alexander,  30 
Or.  438,  46  Pac.  794;  First  National  Bank 
V.  Hack,  35  Or.  122,  57  Pac.  326 ;  Lassas  v. 
McCarty,  47  Or.  474,  84  Pac.  76. 

In  view  of  the  conclusion  Uius  reached,  It 
la  considCTed  essential  to  call  attention  to 
tbe  answer,  so  that,  if  an  amendment  thereof 
is  allowed,  the  defects  therein  may  be  reme- 
died. 

in  The  allegations  of  new  matter  are  not 
pleaded  as  counterclaim  or  set-oflf,  and. 
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though  It  Is  averred  that  by  reason  of  the 
alleged  fraudulent  r^resentatlons  the  de- 
fendants BUBtahied  damages  In  the  sum  of 
$1,000,  no  demand  therefor  or  for  any  sum 
la  made  except  for  the  costs  and  disburse- 
ments of  the  action  incnrred  by  the  defend- 
ants. 

[3,  41  It  Is  not  allied  that  the  defmdants 
could  not  read,  nor  Is  any  reason  given  for 
supposing  that  the  tpeci&l  warranty  deed 
which  was  delivered  contained  a  oovenant  of 
general  warranty.  Nor  is  It  averred  that 
the  contract  for  the  purchase  of  the  land 
was  rescinded  nor  any  excuse  glren  for  fail- 
ing to  annul  the  agreement  Such  an  aver- 
ment was  essential.  19  Ency.  Pi.  &  Pr.  47; 
Steiger  v.  Fronhofer,  43  Or.  178,  72  Pac.  693. 

[5]  If  the  contract  was  Induced  by  fraud, 
the  defendants  could  have  rescinded  It  with- 
out the  aid  of  equity,  and  might  have  plead- 
ed the  fraud  as  the  basia  for  damages  sus- 
tained by  reason  of  the  false  representations. 
Olston  V.  Oregon  Water  Power  &  Ry.  Co., 
02  Or.  343.  96  Pac.  1095,  97  Paa  538>  20  L. 
R.  A.  (N.  S.)  015. 

The  answer  being  faulty  In  these  particu- 
lars, the  demurrer  was  properly  sustained. 

ror  the  error  committed,  however,  in 
awarding  any  sum  as  attom^'s  fees,  the 
Judgment  la  reversed  and  the  cause  remand- 
ed for  such  further  proceedings  as  may  be 
necessary  not  Inconsistent  witb  this  optnlon. 


BLUB  T.  PORTLAND  RT.,  LIGHT  &  POW- 
ER CO. 

(Supreme  Court  of  Oregon.   Oct  24,  1911.) 

1.  WlTNESSKB  a  268*)— GBOSS-EUUinAIION— 

Scope. 

Under  L.  O.  L.  8  860,  provldinf;  that  an  ad- 
veise  party  may  examine  a  witness  as  to  any 
matter  stated  ia  his  direct  examination  or  con- 
nected thprewith,  a  fact  which  may  be  inferred 
from  the  direct  ezamlnatioD  of  a  witness  is  coa- 
nected  with  the  testimony  In  chief,  so  av  to  be 
a  proper  matter  of  cross-examination;  and  hence 
wiiere,  in  au  action  by  a  passenger  for  personal 
injuries,  the  person  in  charge  of  the  car  as  mo- 
torman  at  the  time  of  the  accident  testified  in 
chief  that  he  had  been  in  the  employ  of  the 
street  car  company  for  more  than  two  years  as 
condactor,  but  was  not  interrogated  as  to  his 

Juallficatlons  as  motorman,  the  inference  might 
ave  been  drawn  by  the  jury  that  he  was  com- 
petent to  manage  the  Instromentalities  under  his 
control,  which  rendered  proper  cross-examina- 
tion as  to  his  experience  In  managing  the  car. 

[Kd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  931-848;  Dec  Dig.  |  268.*] 

2.  EVinBKCI  (8  474*)— EiXPEBT  — BXPBBIENCE 
Nbcessabt  to  QtTAI.irT. 

Where,  in  an  action  for  an  Injury  from  neg- 
ligent handling  of  defendant's  street  car,  a  pas- 
senger testified  that  she  had  traveled  over  that 
Ibie  twice  a  day  for  two  months  previous  there- 
to, and  knew  the  usual  speed  at  wnlch  cars  were 
run  thereon,  and  that  she  had  ridden  on  street 
cars  and  railroads  in  other  cities  and  noted  the 
speed  at  which  tbey  were  safely  operated,  she 
1>  qaalified  to  testify  as  to  whether,  at  the  time 
of  the  accident,  the  car  was  mnning  at  an  un- 
QHiial  speed. 

IE3d.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  f!  2196-2219;  Dec.  Dig.  {  474.*] 


5.  Afpeai.  and  Bbbob  d  IKiO*)  —  Review — 
Harmless  Ebbob. 

In  an  action  for  an  Injury  from  the  negii- 
^eut  handlii^  of  defendant  s  street  car,  allow- 
ing a  witness  to  teatUf  that  the  speed  of  the  car 
at  the  time  of  die  accident  was  unnsnai,  even  if 
it  does  not  appear  that  he  knew  what  was  the 
usual  speed,  is  not  prejudicial,  where  a  number 
of  other  witnesses  have  previously  testified  simi- 
larly without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4153-^166;  Dec.  Dig.  1 
1050.*]  *  ■ 

4.  Witnesses  (|  260*)  — CBOss-ExAUiNATioif 

— Pbopbiett  of  Question. 

Where,  in  an  action  against  a  street  railway 
company,  a  former  employ^,  offered  by  plaintiff 
as  an  expert,  testiSes  on  cross-ezaminatton  that 
he  was  not  discharged  by  defendant,  and  de- 
fendant's superintendent  testi&es  in  impeach- 
ment that  he  was  discharged^  a  question  on  such 
superintendent's  cross-exammation  as  to  how 
long  such  employ^  worked  for  the  company  is  so 
intimately  connected  with  the  matter  stated  in 
direct  examination  as  to  be  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  049-954;  Dec.  Dig.  S  269.*] 

6.  Tbiai.  (S  296*)— iNSTBtJcniONs— Gubino  Eb- 
bob. 

An  instruction,  In  an  action  against  a  street 
car  company,  that  it  was  liable  for  any  injury 
resulting  from  a  conductor's  negligence)  or  from 
his  wrongful  act  In  allowing  the  car  to  be  ran 
without  a  sufficient  number  of  persons  in  diarge, 
or  lu  running  it  himself  without  sufficient  as* 
sistance,  is  not  improper,  as  taking  from  th« 
jury  the  question  whether  the  absence  of  som« 
of  the  operatives  of  the  car  was  ne^igence, 
where  the  instructions  immediately  following  ex- 
pressly leave  such  determination  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oen^ 
Dig.  SS  70&-718;  Dec.  Dig.  8  296.*] 

Appeal  from  Oircnlt  Court,  Multnomah 
County;  C  n.  Gantenb^n,  Judge. 

Action  by  Ada  El.  Blue  against  the  PorOand 
Railway,  Light  ft  Power  Company.  Jndg- 
meat  for  plaintiff  and  defendant  appeals; 
Affirmed. 

This  Is  an  action  to  recover  damages  for 
a  personal  injury.  The  complaint  alleges,  in 
substance,  that  the  defendant  is  a  corpora- 
tion, and  engaged  In  operating  street  cars 
by  electricity  In  Portland;  that  on  May  31. 
1009,  the  plaintiff  was  a  passenger  In  one 
of  Its  cars  going  west  on  Belmont  street, 
which  car  was  negligently  managed  by  only 
one  servant,  when  more  ^ployte  were  re- 
quired for  that  purpose;  that  the  person 
who  was  then  acting  as  motorman  was  In- 
competent, and  permitted  the  car  to  run  at 
an  nnlawfnl  and  a  dangerous  rate  of  speed, 
which  v^oclty  was  not  diminished  as  curves 
In  the  track  were  approached;  that  no  con- 
ductor was  In  charge  of  the  car,  and  plain- 
tlff  was  unable  to  attract  the  attention  of 
the  person  then  acting  as  motorman,  and, 
desiring  to  pay  her  fare  and  to  alight  at 
the  next  cross  street,  she  rose  from  the  seat 
which  she  occupied,  and  started  forward  to 
notify  the  defendant's  servant;  that  as  she 
was  making  the  Journey  the  speed  of  the 
car  was  increased,  and  rustling  over  a  sharp 
curve  in  the  track  the  car  suddenly  lurched, 
throwing  hw  to  and  dragging  her  along  the 
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street,  Infllctbiff  upon  ber  a  scalp  wound, 
laying  bare  and  fracturing  ber  skull,  dislo- 
cating and  Injuring  her  sboulder,  collar  bone, 
aud  arm,  fracturing  ber  lower  jav,  causing 
it  to  protrude,  bupalring  tbe  muscles  of  ber 
moutb  and  tbroat.  hurting  ber  spine  and 
kidneys,  lacerating  ber  bead,  llniba,  and  body, 
causing  partial  paralysis,  pennane'itly  dis- 
figuring and  incapacitating  her  from  per^ 
forming  any  labor,  and  causing  ber  to  suffer 
great  pbyslcal  pain  and  mental  aiMSuIsb, 
wblcfa  Infirmities  wlU  continue  during  ber 
life,  all  to  her  injury  and  damage  in  tbe 
mm  of  |;100,00(^  for  which  Judgment  was 
demanded.  The  answer  denied  tbe  material 
oUegaUons  of  tbe  complaint,  and  allied  that 
the  injury  complained  of  was  caused  by 
plaintiff's  contributfffy  negligence  setting 
forth  tbe  particulars  thereof.  The  allega- 
tions of  new  matter  in  tbe  answer  were  de- 
nied in  tbe  reply,  and,  the  cause  baring 
been  tried,  plaintiff  secured  a  verdict  and 
Judgment  for  (22,500,  and  the  defendant  ap- 
peals. 

S.  C.  spencer  (Wilbur  &  Spencer  and  A.  M. 
Dibble,  on  the  brief),  for  appellant  Thos.  J. 
Cleeton  and  A.  I.  Moulton  (Grabam,  Cleeton 
&  Davis,  Dimlck  &  Dlmlck,  and  A.  I.  Moul- 
ton, on  tbe  brief),  for  respondent 

MOORE,  J.  (after  stating  tbe  facts  as 
above).  Before  considering  the  exceptions  re- 
lied upon  to  secure  a  reversal  of  tbe  Judg- 
ment a  brief  description  of  a  section  of  tbe 
defendant's  railway  near  and  at  the  place 
where  the  Injury  occurred,  of  the  manage- 
ment of  the  car  at  that  time,  and  of  plain- 
tiff's movements  Immediately  prior  thereto 
will  be  given.  A  double  track  extends  from 
tbe  Willamette  river  easterly  elong  Belmont 
street  to  Sixtieth  street,  at  Mt  Tabor,  which 
place  appears  to  be  a  terminus  of  that  line 
of  railway.  Twenty-one  blocks  west  of  this 
eastern  limit,  at  Thlrty-NInth  street,  the 
tracks  curve  slightly  to  the  south,  at  which 
place  the  downgrade  towards  the  river  Is 
1^  per  cent  Tbe  motorman  who  was  oper- 
ating the  car  going  east  on  the  last  trip 
prior  to  the  injury  was  obliged  to  leave  the 
car  at  TMrty-Thlrd  street,  in  order  to  at- 
tend a  call  of  nature.  S.  M.  Fleener,  tbe 
conductor  who  had  charge  of  tbe  car,  there- 
upon acted  as  motorman  going  to  Sixtieth 
street  and  when  be  was  returning  on  tbe 
north  track  plaintiff  became  a  passenger. 
She  desired  to  alight  at  Thirty-Ninth  street, 
which  crosses  Belmont  at  right  angles,  but, 
being  unable  to  signal  to  Fleener,  she  arose, 
and  started  forward  to  notify  him  of  her 
wishes.  As  she  was  communicating  ber  re- 
quest, standing  within  the  car,  with  her  left 
hand  upon  the  door  Jamb,  as  her  witnesses 
declared,  tbe  car  in  Its  rapid  flight  struck 
the  curve  in  the  track,  causing  it  suddenly 
to  lurch,  throwing  several  passengers  from 
their  seats  to  the  floor,  and  causing  tbe  plain- 
tiff to  fall  into  the  vestibule  and  off  tb«  car 


on  the  north  side  of  the  track,  along  which 
she  was  dragged  about  60  feet,  striking  an 
obstruction  and  Inflicting  the  Injuries  alleged 
to  have  been  sustained. 

[1]  It  vill  he  r^embered  that  one  of  the 
grounds  of  negligence  alleged  in  tbe  com- 
plaint is  tbe  incompet^y  of  the  defendant's 
servant,  who  was  acting  as  motorman  and 
undertaking  to  manage  tbe  car  at  tbe  time 
of  the  injury.  This  averment  was  denied  in 
tbe  answer,  but  no  direct  testimony  was  of- 
fered by  the  plaintiff  upon  that  Issue,  when 
she  rested  In  chief,  after  having  submitted 
ber  evidence.  The  d^endant's  counsel  there- 
upon requested  tbe  court  to  withdraw  all 
further  inquiry  respecting  such  alleged  In- 
competency, on  tbe  ground  of  a  fjiUnre  of 
proof;  hut  tbe  application  was  denied,  and 
an  exception  allowed. 

Fleener,  as  defendant's  witness,  testified 
that  he  had  been  In  its  employ  two  years 
and  seven  months  as  a  conductor,  detailed 
tbe  circumstances  of  the  injury  as  alleged  in 
the  answer,  but  was  not  interrogated,  In 
chief,  respecting  his  exp^ence  or  qualifica- 
tions as  a  motorman  of  electric  cars.  On 
cross-examination  this  witness,  over  objec^ 
tion  and  exception,  admitted  that  he  was 
never  employed  by  the  defendant  as  a  motor- 
man,  in  which  branch  of  the  service  he  had 
not  managed  an  electric  car  for  any  length 
of  time;  that  be  bad  occasionally  token  to 
the  bam  a  car,  when  a  motorman  accompa- 
nied him,  and  showed  him  how  to  manage  it; 
that  this  constituted  all  tbe  experience  he 
had  ever  had  in  that  line  of  work;  and 
that  he  had  never  acted  as  a  motorman  at 
all  prior  to  the  injury. 

It  is  argued  that,  as  Fleener  had  not  been 
Interrogated  in  bis  direct  examination  in 
relation  -to  his  experience  as  a  motorman, 
the  testimony  which  he  was  compelled  to 
give  on  cross-examination  on  that  subject 
was  inadmissible,  and,  such  being  the  case 
the  court  In  refusing  to  take  from  tbe  con- 
sideration of  the  Jury  the  question  of  his 
qualification  to  manage  a  car,  committed  an 
error  which  was  not  thereafter  remedied 
by  any  legal  proof  to  substantiate  the  issue. 

The  question  of  the  admissibility  of  the 
testimony  so  received  on  cross-examination 
will  be  first  considered.  An  adverse  party 
may  cross-examine  a  witness  as  to  any  mat- 
ter stated  in  bis  direct  examination  or  con- 
nected therewith.  L.  O.  S  860.  In  con- 
struing this  clause  of  the  statute,  it  has 
been  held  that.  If  from  the  direct  examina- 
tion of  a  witness  the  Jury  could  draw  an  in- 
ference, such  deduction  of  fact  thereby  be- 
comes connected  with  the  testimony  in  chief, 
rendering  It  a  legitimate  matter  of  cross-ex- 
amination. Ah  Doon  V.  Smith,  25  Or.  89.  34 
Pac.  1093.  Fleener  having  testified  In  chief 
that  he  bad  been  in  defendant's  employ  more 
than  two  years  as  a  condactor,  and  at  tbe 
time  of  the  acdd^t  was  operating  tbe  car 
as  motorman,  it  might  be  reasonably  Inf  ored 
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that  be  was  competent  properly  to  maDage 
the  Inatmmaitalltles  in  bis  charge,  and 
such  being  the  case  tbe  cross-examination 
was  proper,  and  within  the  discretion  of  the 
trial  court.  If,  therefore,  any  mistake  was 
committed  in  denying  the  request  to  eliminate 
the  Issue  of  the  incompetency  of  Fleener  to 
operate  the  car  as  a  motorman,  the  fault 
was  corrected  In  his  cross-examination,  from 
whlcb  the  Jury  were  authorized  to  deter- 
mine the  question. 

[2]  It  Is  malAtalned  that  errors  were  com- 
mitted in  permitting  the  witnesses  Rudolph 
Becker  and  Addie  E.  Dickey,  who  were  pas- 
sengers with  plaintlfr  when  she  was  injured, 
to  testify  that  the  speed  of  the  car  was  nn- 
nsual.  From  the  bill  of  exceptions  it  ajK 
pears  that  before  these  witnesses  were  called, 
other  testimony  on  that  subject  had  been  giv- 
en without  objection.  Thus  Dr.  Edward  M. 
Sharp,  a  passenger  on  the  car  at  the  time  of 
the  accident,  testified  that  the  speed  seemed 
to  be  excessive.  Weuzen  Fritscbe,  an  archi- 
tect whose  office  was  then  in  the  second  story 
of  a  building  at  the  comer  of  Thirty-Ninth 
and  Belmont  streets,  deposed  that  he  was 
standing  at  a  window  and  observed  the  ap- 
proach of  the  car.  which  he  saw  coming  from 
Mt.  Tabor  at  a  very  high  speed,  and  swaying 
from  one  side  to  tbe  other,  making  an  un- 
usual noise,  and  he  feared  it  would  Jump 
the  track  at  the  comer.  Frederick  Powell, 
another  passenger,  stated  that  east  of  the 
place  where  the  injury  occurred  there  was  a 
piece  of  new  smooth  track  over  which  the 
car  ran  swiftly,  striking  the  curve  without 
any  perceptible  slacking  of  speed,  saying: 
"Well,  the  motion  of  the  car  was  such  that 
I  realized  that  at  the  speed  we  were  going 
that  something  was  going  to  happen  at  that 
curve,  because  apparently  the  man  [Fleener] 
was  not  paying  any  attention  to  bts  duties, 
approaching  the  curve  without  checking  the 
speed  of  the  car  at  all,  and  I  was  nervous 
and  expecting  something  to  happen,  although 
I  did  not  see  the  girl  fall;  but  I  was  afraid 
that  the  car  was  going  to  Jump  tbe  track  at 
that  curve  at  the  speed  we  were  going,  be- 
cause the  permanent  track  ended  right  there 
at  the  east  side  of  Thirty-Ninth  street;  that 
is,  went  onto  the  old  track,  which  had  been 
temporarily  connected  with  the  heavy  rails  as 
it  crossed  Thlrty-NlnUa."  After  having  tes- 
tified that  he  had  been  accustomed  to  ride  on 
street  cars  in  cities,  this  witness  was  asked: 
"Well,  what  do  you  think  the  speed  of  this 
car  was  at  this  time,  per  hour?"  He  an- 
swered: "Of  course,  being  In  the  car.  It  is  a 
tittle  more  difficult  to  Judge  than  It  would  be 
If  you  stood  outside  and  bad  a  chance  to 
watch  tbe  car  go  by;  but  I  should  Judge  it 
was  going  considerably  faster  than  the  aver- 
age speed  of  a  car.  Q.  How  many  miles  an 
hour  would  you  say?  A.  Oh,  it  was  going 
more  likely  between  16  and  20  miles  than  12 
miles,  right  there  on  that  smooth  piece  of 
track."  Mary  A.  Weygandt  stated  upon  oath 
that  the  car  must  have  been  running  very 


fast  when  It  strack  the  curve,  for  one  of  the 
passengers  was  hurled  across  the  aisle.  De- 
lilah Cason  testified  that  at  Thirty-Ninth 
street  she  was  thrown  out  of  her  seat,  and 
across  the  aisle,  on  her  hands  and  knees,  and 
that  the  car  appeared  to  be  going  very  fast. 
Rudolph  Becker  was  thereupon  called  as 
plalntiCTs  witness,  and  testified  that  at  the 
time  of  the  accident  he  was  driving  a  wagon 
at  Thirty-Ninth  street,  and  saw  the  car  com- 
ing at  a  very  fast  rate  of  speed,  and  swaying 
from  side  to  side  as  it  rounded  the  curve; 
was  asked,  "Now,  what  can  you  say  as  to 
whether  or  not  this  car,  on  this  particular 
morning,  at  the  time  of  the  accident,  was 
rannlng  at  the  usual  rate  of  speed?"  An  ob- 
Jectlon  having  been  Interposed  to  tbe  ques- 
tion, the  inquiry  was  changed  as  follows, 
"Well,  was  it  running  at  an  unusual  rate  of 
speed  for  that  line?"  Over  objection  and  ex- 
ception he  replied,  "Yes,  sir."  Addle  E.  Dick- 
ey, a  passenger  on  the  car,  as  plalntlfTs  wit- 
ness, testified  that  she  had  traveled  over  that 
line  twice  a  day  for  about  two  months  prior 
to  the  accident;  that  she  had  ridden  on 
railroad  trains  and  street  cars  in  other  cities, 
and  noted  tbe  speed  at  which  they  were  sev- 
erally operated,  and  that  she  knew  the  usual 
rate  of  speed  of  defendant's  cars  over  this 
line  at  the  place  of  the  accident;  was  In- 
terrogated as  follows:  "I  will  ask  you  tbla: 
Whether  or  not  this  car  was,  at  the  time  of 
the  accident  and  at  the  point  of  tbe  acddent, 
and  beyond,  east  of  the  point  of  the  accident, 
running  at  a  usual  or  unusual  rate  of  speed?^ 
Over  objection  and  exception,  she  answered. 
"I  consider  It  a  very  nnnsnal  rate  of  speed." 
The  testimony  of  the  last  witness  shows  that 
the  person  giving  it  was  competent  to  ex- 
press an  opinion  on  the  subject  to  whlcb  her 
attention  was  called.  She  was  an  experi- 
enced traveler,  had  noted  tbe  nsoal  speed  of 
the  car  over  the  partlcalar  line  and  at  tb« 
place  of  the  accident  for  two  months  prior 
thereto,  and  observed  tbe  rate  of  speed  Jost 
prior  to  tbe  Injury.  She  coold  make  tbe 
comparison,  and  in  permitting  tier  to  do  so 
no  error  was  committed. 

It  will  be  conceded  that  if  a  witness  coold 
have  stated  upon  oath  that  he  knew  the  or- 
dinary rate  of  speed  of  a  car  at  a  stated 
place  to  be.  say  10  miles  an  hour,  and  that 
on  a  particular  occasion  the  car  ran  20  miles 
an  hour,  tbe  Jury  could  readily  have  deduced 
the  conclusion  that  the  speed  was  nnnsnaU 
Unless  a  witness  hss  been  a  locomotive  en- 
gineer, or  a  person  whose  employment  has 
required  an  observation  of  the  movnnent  of 
trains  or  electric  cars  according  to  tbe 
schedule  prescribed  In  a  time-table,  it  would 
be  difficult  for  him  to  say  with  any  degree 
of  certainty  that  at  a  given  time  and  place 
a  certain  number  of  miles  bad  been  attained 
In  operating  cars.  If  no  other  persons  than 
those  suggested  were  competent  to  express 
an  opinion  on  this  subject  it  would  neces- 
sarily follow  that  In  nearly  every  inquiry 
where  an  excessive  and  a  dangerous  rate  of 
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))peed  was  alleged  as  a  ground  of  negligence 
a  failure  of  proof  would  probably  result,  for 
it  Is  safe  to  say  tbat  the  interest  of  most 
employes  Is,  and  rightfully  Bhould  be,  with 
the  corporation  which  secures  their  services; 
and,  while  it  will  not  be  presumed  or  in- 
ferred that  false  testimony  would  be  given, 
evidence  might  be  suppressed,  questions  evad- 
ed, or  answers  returned  that  the  rate  of 
speed  had  not  been  noted,  or,  if  observed, 
had  been  forpotten.  In  order  to  meet  the  re- 
quirements of  Justice,  a  witness  who  Is  not 
such  an  expert  as  has  been  referred  to  is 
permitted  to  express  an  opinion  as  to  the  con- 
dition and  appearance  of  persons  and  things, 
and,  under  such  circumstances  as  were  de- 
tailed by  Addle  E.  Dickey,  may  compare  the 
rate  of  speed,  and  say  that  it  was  nnusual. 

[3]  Becker  testified  that  the  car  was  going 
at  a  very  fast  rate,  and  swaying  from  side 
to  side,  as  It  was  rounding  the  curve.  It 
does  not  appear,  however,  that  he  Itnew  what 
was  the  usual  speed  at  the  place  of  the  ac- 
cident, or  on  that  line  of  railway.  The 
pleadings  admit  that  an  ordinance  of  Port- 
land, in  force  when  the  Injury  occurred,  pro- 
vided that  the  rate  of  speed  should  not  ex- 
ceed 12  miles  per  hour  vrlthin  the  limits  of 
the  iAty.  It  is  possible  that  in  testifying  that 
the  speed  of  the  car  at  the  time  of  the  ao- 
cident  was  unusual  Becker  was  comparing 
the  rate  with  that  so  limited,  but,  however 
this  may  be,  the  bill  of  exceptions  is  silent 
on  that  subject  From  the  number  of  wit- 
nesses who,  without  objection,  testified  with 
respect  to  the  rate  of  speed,  as  hereinbefore 
disclosed,  we  cannot  see  how  the  defendant 
was  prejudiced  by  the  admission  of  Beck- 
er's sworn  declaration. 

[4]  David  Fisher,  as  plaintiff's  witness, 
having  testified  that  he  bad  been  employed 
by  the  defmdant  as  a  motorman,  and  In  tbat 
capacity  had  operated  its  cars  on  the  line 
at  Portland  Heights,  answered  a  hypothetical 
question  as  to  tbe  distance  in  which  a  car 
could  have  been  stopped.  If  properly  man- 
aged at  the  time  and  place  of  the  Injury,  was 
asked  on  cross-examination:  "Were  you  not 
discharged  last  summer  for  certain  reasons 
by  the  company?"  And  he  replied:  "No,  sir; 
I  was  not  discharged."  In  order  to  Impeach 
such  declaration,  Fred  Cooper,  the  defend- 
ant's superintendent  of  transportation,  testl- 
fled  as  follows:  "Do  you  know  David  Fish- 
er, who  formerly  worked  tor  you  and  ran  on 
the  Portland  Heights?  A.  Tea,  sir.  Q.  I  will 
ask  you  to  state  whether  or  not  Mr.  David 
Fisher  was  discharged  by  this  company  last 
summer,  or  when  he  left?  A.  He  was;  yes." 
On  cross-examination  Cooper  was  Interrogat- 
ed, and.  over  objection  and  exception,  testi- 
fied as  follows:  "How  long  had  he  [referring 
to  Fisher]  worked  for  you?  A.  It  was  a  little 
over  two  years.  I  haven't  got  the  exact  date. 
Q.  As  a  motorman?  A.  As  a  motorman.  Q. 
Worked  on  the  Heights'  cars?  A.  Yes."  An 
examination  of  the  testimony  given  by  Coop- 
er In  chief,  when  compared  with  his  cross- 


examination,  shows  that  the  questions  so  ob- 
jected to  either  related  to  the  matter  stated 
In  his  direct  examination,  or  were  so  in- 
timately connected  therewith,  tbat  no  error 
was  committed  in  requiring  this  witness  to 
answer  the  questions  so  propounded. 

[B]  An  exception  having  been  taken  to  the 
following  part  of  the  charge,  It  is  Insisted 
that  an  error  was  committed  In  instructing 
the  Jury  as  follows:  "The  conductor  of  a 
street  car,  so  far  as  the  relation  of  the  com- 
pany owning  and  operating  the  car  with  Its 
passengers  is  concerned,  represents  the  com- 
pany, and  if  an  Injury  results  from  tbe  neg- 
ligence of  the  conductor,  or  from  his  wrong- 
ful act  in  permitting  the  car  to  be  run  with- 
out a  sufficient  number  of  persons  In  charge 
of  it,  or  in  attempting  to  run  It  himself,  with- 
out sufficient  assistance,  under  the  circum- 
stances, the  company  Is  liable  in  damages  for 
the  injury  sustained,  unless  the  party  injured 
is  guilty  of  contributory  negligence,  as  de- 
fined to  you."  Instructions  which  are  within 
the  issues  and  not  essentially  inappropriate 
should  be  viewed  In  connection  with  the  en- 
tire charge,  or  with  such  parts  of  it  as  ex- 
plain or  modify  any  ambiguous  portion,  in 
order  to  determine  whether  or  not  an  erro- 
neous expression  has  been  given  to  tbe  law 
applicable  to  the  facts  Involved.  In  the 
light  of  this  rule,  attention  is  called  to  tbe 
InBtructlon  immediately  following  that  so 
complained  of,  to  wit:  "It  Is  the  duty  of  a 
street  car  company  to  provide,  and  keep  in' 
charge  of  Its  cars,  a  sufficient  number  of  com- 
petent persons  to  safely  and  properly  operate 
the  cars,  under  the  particular  circumstances 
of  the  cBae.  I  will  qualify  that  'with  a  suf- 
ficient number  of  competent  persons,'  and  will 
say  that  I  do  not  wish  to  imply  that  there 
must  be  two  or  more,  as.  If,  In  your  judgment, 
one  person  Is  sufficient  for  the  car,  that  would 
preclude  tbe  idea  of  negligence  on  the  part 
of  the  defendant.  The  way  this  la  worded 
it  might  appear  that  it  was  absolutely  nec- 
essary that  they  should  have  two.  That  Is 
for  you  to  determine,  under  the  particular 
drcumstnnces  of  the  case,  as  to  whether  it 
was  negligence  to  have  one,  and  not  more 
than  that"  In  another  part  of  the  charge, 
the  court  said:  "I  will  instruct  you  that  the 
fact  that  there  was  not  both  a  conductor 
and  a  motorman  on  defendant's  car  on  which 
the  plaintiff  was  a  passenger  does  not  of  It- 
self establish  negligence  on  the  part  of  the 
defendant  such  as  would  render  It  liable  In 
this  action,  but  you  may  take  such  fact  into 
consideration  in  connection  with  all  the  facts 
and  circumstances  In  tbe  case."  "It  Is  for 
you  to  say  from  all  the  evidence  whether 
the  defendant  was  negligent  under  the  cir- 
cumstances in  foiling  to  have  a  conductor,  or 
two  men,  upon  its  car  at  the  time  this  ac- 
cident happened,  and,  if  you  believe  that 
the  defendant  was  negligent  In  this  respect, 
but  find  that  It  was  not  the  proximate  cause 
of  tbe  accident,  or  that  the  plaintiff  con- 
tributed to  tbe  accident  by  reason  of  her  own 
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negligence  and  want  of  care,  then  yon  can- 
not find  tiie  defoidant  liable  for  falllog  to 
hare  two  men  In  charge  of  the  car."  From 
the  language  ttans  employed,  It  la  manifest 
that  the  measure  of  duty  Imposed  upon  and 
exacted  from  the  defendant  wae  commensa- 
rate  with  the  degree  of  danger  reasonably  to 
be  aiqprehended.  Consld^ng  In  pari  materia 
the  parts  of  the  charge  quoted,  no  error  was 
eonmiitted  In  giving  the  instmctlona  com- 
plained of. 

Other  exceptions  are  relied  open,  but,  be- 
llevlDg  them  Immaterial,  and  that  no  Rub- 
Btantlal  error  was  committed.  It  follows  that 
the  Judgment  should  be  aflBrmed*  and  It  ia 
BO  ordered. 


AUSTIN  V.  STATHL 

(Criminal  Court  of  Appeals  of  (HlahoDUL 

Sept  23,  1911.) 

(SyllabuM  hv  the  Court.) 

1.  GRimNAX,  Law  (SS  1071.  1009.  1106^ 
Time  fob  Making  Case  — Sbbviot— An- 
THOBiTT  OF  Judge  Pbo  Teupobe. 

A  county  judge  pro  tempore,  at  the  tlma 
Of  entering  Judgment,  is  authorized  to  fix  tfa« 
time  for  making  a  ease  and  the  time  within 
which  the  case  may  be  serred,  and  fix  the  time 
for  filing  the  petition  In  error  and  case-made 
in  the  Criminal  Court  of  Appeals  within  the 
statute;  but  such  judge  cannot  thereafter  ex- 
tend such  time  for  making  and  serring  such 
case-made.  If  an  extension  of  time  for  mak- 
ing and  serving  such  case-made  is  necessary.  It 
must  be  granted  by  the  regular  county  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  H  1071.  1099,  1106.*J 

2.  Costs  (8  322*)— Pailubb  to  Fat  Costs— 

lUPBISONUBKT. 

Our  statutes  do  not  authorize  Imprison- 
ment for  a  failure  to  pay  the  costs  of  the  pros- 
ecutioQ. 

iEd.  Note.— -For  other  cases,  see  Costs.  Dec 
t.  i  322.*3 

Appeal  from  Ottawa  County  Court;  A.  C. 
Wallace,  Judge  pro  tenL 

Bobert  Austin  was  convicted  of  a  violation 
of  the  prohibition  law,  and  amteals.  Dis- 
missed. 

Bee,  also,  111  Pac  1024. 

O.  V.  Mason,  for  platntUT  In  otot.  Fred  S. 
Caldwell,  for  the  State. 

DOTLE.  J.  Plaintiff  In  error  was  con- 
victed of  a  violation  of  the  prohibition  law, 
and  was  sentenced  to  be  confined  In  the 
county  Jail  for  a  term  of  30  days  and  pay  a 
fine  of  $50  and  the  costs  of  the  prosecution, 
taxed  at  f27.70,  and  that  In  default  of  the 
payment  of  said  fine  and  costs  he  be  further 
committed  for  one  day  for  each  two  dollan 
of  said  fine  and  costs. 

Judgment  and  sentence  was  entered  on 
April  26.  1910.  Defendant  was  allowed  30 
days  in  which  to  make  and  serve  a  case- 
made.   On  May  26th  he  made  application  to 


A.  C.  Wallace,  county  Judge  pro  tern.,  for 
an  exteutlon  of  time  of  two  days  In  which 
to  make  and  serve  his  case-made,  which  ap- 
plication was  allowed  by  the  special  Judge. 
The  record  shows  that  the  case-made  was 
served  on  the  2Stb  day  of  May.  An  ai^eal 
was  taken  by  filing  In  thla  court,  oa  Jrme 
2^  1910,  a  petition  In  error  with  case-made 
attached. 

[1]  On  August  9.  101(X  Fred  8.  Caldwell, 
counsel  for  the  Governor,  filed  a  motion  to 
strike  the  case-made  and  dismiss  the  w- 
peal,  for  the  reason  that  said  case-made  was 
not  served  within  the  time  named  in  the 
judgment,  and  that  the  aald  A.  G.  Wallace, 
as  Judge  INTO  teoL,  was  without  pow^  to 
grant  an  extoulon  of  time  within  which 
plaintiff  In  error  might  serve  hla  case-made. 
There  has  been  no  response  to  this  motion. 
In  tbe  case  of  Dobbe  v.  State,  6  Okl.  Cr.  47S, 
114  Pac.  358,  Pnrman,  P.  J.,  In  the  oplnloa 
said :  "Under  .our  system  a  special  Judg* 
who  presides  at  tbe  trial  of  a  case  may  fix 
the  time  within  which  a  case-made  may  b« 
prepared  and  served;  but  after  he  vacates 
the  bench  and  loses  control  over  the  dodcet 
be  has  no  power  to  grant  an  order  extending 
such  time.  This  has  never  been  an  open 
question  In  Oklahoma.  For  a  full  citation 
and  discussion  of  all  the  authorities  on  this 
question,  see  Rasberry  v.  State,  4  Okl.  Cr. 
613,  634.  103  Pac.  865,  112  Pac.  759.  If  ad- 
ditional time  is  desired  for  pr^rlug  and 
serving  a  case-made,  application  shonid  be 
made  either  to  the  regular  Judge  of  the 
district  court,  or  to  such  Judge  as  may  be 
then  presiding  In  said  district,  and  is  thrae- 
fore  the  court;  or  the  appellant  may  file  a 
transcript  of  the  record  In  this  court  within 
the  time  originally  granted,  and.  having  thus 
perfected  his  appeal  and  this  court  having 
acquired  Jurisdiction  of  the  case,  we  have 
power,  under  section  6077  of  Snyder's  Compi 
Laws  of  Oklahoma  1909,  to  grant  the  de- 
fendant such  time  as  he  may  require  to  per- 
fect and  serve  his  case-made."  Under  tbe 
uniform  holding  of  tbls  court  heretofore,  the 
motion  to  strike  the  case-made  must  be  sns> 
talned. 

[2]  It  further  appears  that  the  record 
proper  Is  not  properly  certified  to  by  the 
clerk  of  the  couuty  court  or  the  Judge  there- 
of. A  certificate  of  the  settlement  of  a  case- 
made,  signed  by  a  Judge  pro  tern.,  does  not 
constitute  a  certificate  of  a  transcript  of  the 
record,  which  can  only  be  made  upon  the 
certificate  of  the  clerk  of  the  county  court, 
or  the  regular  Judge  thereof.  For  tbls  rea- 
son there  Is  neither  a  case-made  nor  a  tran- 
script before  the  conrt,  and  the  motlcm  to 
dismiss  the  appeal  must  be  sustained.  We 
would  suggest,  however,  that  it  Is  apparent 
that  the  part  of  the  judgment  and  sentence. 
Imposing  the  payment  of  tbe  costs  of  the 
prosecution  as  a  part  of  tbe  fine  Imposed, 
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and  ImprlsonmCTt  therefor,  Is  erroneous. 
Our  statutes  only  authorize  imprisonment  for 
the  nonpayment  of  the  fine  imposed,  and 
the  power  to  punish  by  fine  and  Imprison- 
ment, until  such  fine  be  paid,  does  not  in- 
clude the  power  to  add  to  such  fine  the  costs 
of  the  prosecution,  and  adjudge  that  upon  a 
failure  to  pay  such  coBta  they  shall  be  satis- 
fied by  imprisonment,  as  a  part  of  the  line. 

In  re  Harry,  6  Okl.  Cr.   ,  117  Pac  726, 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  Is  sustained,  and  said  pur- 
ported appeal  Is  hereby  dismissed. 

FUIUIAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 


CUMMINS  T.  STATE. 
(Oihttinal  Court  of  Appeals  of  Oklahoma. 

Sept  23,  1911.) 

(SyUahu*  &v  tke  Court,} 

X.  OBSTBucnno  Jnsnoc  (|  8*)  —  Rasisimo 
Otfickb— Etioencb. 

In  order  to  Bustaln  a  <!barge  of  n^tlnc  an 
officer  in  the  discharge  of  his  official  duty  by 
forcibly  attemptlog  to  take  away  property 
leried  on  under  a  citII  warrant,  it  u  necessary 
for  the  proof  to  show  some  act  of  agfiession 
on  the  part  of  the  accused  from  which  the  court 
and  jury  can  reasonably  Infer  forcible  resistance 
or  interference  with  the  execution  of  such  war- 
rant. 

[Ed.  Note.— For  other  cases,  see  Obstmcting 
JusUce,  Cent  Dig.  |8  &-12;  Dec.  Dig.  I  8.*] 

2.  Cbiioral  Law  (|  7C3*)  —  Dibection  or 
Vbbdict— Iksutficunot  of  Evidence. 
When  in  the  trial  of  a  criminal  cause  there 
Is  no  proof  produced  which  tends  reasonably  to 
sustain  the  cba^e.  It  is  the  duty  of  tbe  court 
to  advise  the  jnir  to  re  torn  a  verdict  in  favor 
of  the  accused. 

[Ed.  Note.— For  other  cases,  see  CriminaJ 
Law,  Cent  Dig.  |9  1727-1730;   Dec  Dig.  1 


768.^1 


8.  GBniINAX,   LA.W    (I  1188*)— iHSUmCIXNCT 
OF  EVIDEROB— REVXBBAL. 

When  an  appeal  is  taken  to  this  court  and 
the  record  shows  that  no  offense  was  commit- 
ted and  the  prosecution  is  unjust,  tbe  cause 
will  be  reversed  and  remanded,  with  directions 
to  dismiss. 

[Ed.  Note.— For  other  cases,  see  Criminal 
tAw,  Gent  Dig.  |{  8222-3224;  Dec.  Dig.  { 
1188.*! 

Appeal  from  Kingfisher  Connty  Oonrt; 
John  M.  Graham,  Judge. 

C  L.  Cummins  was  convicted  of  resisting 
an  officer,  and  appeals.  Reversed  and  dis- 
missed. 

Blair  ft  Sbutlw,  for  plaintiff  In  error. 
Smith  0.  Matson,  Asst  Atty.  Gol,  fiir  the 
Btata 

ABMSTBONQ,  J.  FlslDtUt  In  WTor  was 
proseented  by  inf(»matioa  in  tbe  county 
court  of  Kfngflsber  oonnty  on  a  charge  of 
nnlawfally  and  wlllfnliy  resisting  an  officer 
ih  the  discharge  of  his  official  duty  by  forci- 


bly attempting  to  tate  away  property  levied 
on  by  said  officer  under  a  tax  warrant,  and 
was  convicted  and  sentenced  to  pay  a  fine  of 
$150.  The  proof  shovrs  that  the  plaintiff  In 
error  la  a  farmer  living  near  Kiel,  In  Klns- 
flsher  county,  and  that  he  failed  to  pay  his 
taxes  for  the  years  1907  and  1908.  Two  tai 
warrants  were  Issued  for  the  amounts  due, 
which  were  $2.72  for  the  1907  taxes,  and 
$2.98  for  tbe  1908  taxes,  and  placed  In  the 
hands  of  the  sheriff  of  Kingfisher  county  for 
collection.  Undersherlff  Isaac  Hawkins  was 
sent  out  on  the  13th  of  January,  1910,  to  col- 
lect the  same,  and  took  with  him  a  man  nam- 
ed Moore.  They  met  the  plaintiff  in  error  In 
the  afternoon  of  the  13th  about  300  yards 
from  his  home,  returning  from  Kiel  driving 
a  team  of  males  to  a  light  wagon.  He  stop- 
ped, and  tbe  officer  started  to  read  the  tax 
warrants,  whereupon  plaintiff  In  error  advis- 
ed htm  that  he  had  no  money  with  which 
to  pay  the  taxes,  according  to  the  officer's 
contention,  and  there  was  no  use  to  read 
them.  According  to  tbe  contention  of  plain- 
tiff in  error,  he  said  that  he  had  no  money 
wltb  him,  but  told  the  officer  to  come  on  to 
the  house  and  he  would  pay  It.  He  started 
to  drive  away,  whereupon  tbe  officer  took 
hold  of  the  team  and  declared  a  levy  upon 
them.  Some  words  passed.  Plaintiff  in  er< 
ror  got  out  of  the  wagon  and  started  to  leave, 
going  towards  borne,  whereupon  Hawkins 
directed  Moore  to  take  charge  of  him.  When 
Moore  took  bold  of  plaintiff  in  error,  the 
officers  contend  that  he  endeavored  to  strike 
htm.  Plaintiff  In  error  denies  this.  Haw- 
kins walked  up  and  struck  plaintiff  in  error 
wltb  a  heavy  pistol  over  tbe  eye,  knocking 
him  against  the  wagon  wheel,  and  causing 
the  blood  to  flow  freely.  They  then  tied  hie 
hands  with  a  leather  strap,  and  started 
away  with  him  and  the  team.  After  they 
reached  Kiel,  plaintiff  in  error  removed  the 
strap  from  his  wrists,  whereupon  the  officers 
tied  them  behind  him,  carried  him  on  to 
Kingfisher,  and  put  him  In  jail. 

Tbe  officers  had  no  warrant  for  the  arrest 
of  plaintiff  In  error,  and  appear  to  have 
taken  charge  <^  him  without  provocation  or 
authority,  and  assaulted  him  and  beat  him 
up  onnecessarlly  when  he  was  leaving  tba 
scene  of  the  levy.  Plaintiff  in  error  Is  not 
charged  with  resisting  arrest,  bnt  wltb  forci- 
bly attempting  by  Tlolenoe  to  take  away 
property  levied  upon.  There  Is  not  a  line  of 
proof  In  this  record  on  the  part  of  the  state 
to  ]usU^  sndi  a  cbarg&  The  whole  eon* 
duct  of  the  officers  Involved  In  this  trans- 
action is  very  reprehensible^  An  officer  In 
the  discharge  of  his  official  dn^  te  entitled 
to  all  the  protection  of  the  law,  bnt  he  has 
no  lawful  right  to  assault,  insalt,  and  beat 
up  a  citizen  ont  of  malice  as  the  (drcom- 
Btances  In  this  case  bidlcate  was  dona  One 
who  Is  an  officer  charged  with  a  pnbllc  dnty 
should  be  more  severely  dealt  with  for  such 
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coudnct  tban  an  ordlnair  dtlzea  would  be 
for  the  same  grade  of  law  Infraction.  In 
tbe  first  place,  It  1b  unreasonable  for  a  sensi- 
ble officer  to  levy  on  a  mule  team  to  satisfy 
an  execution  for  less  than  $6.  Tbe  action  of 
the  officers  In  assaaltlDg  and  arresting  plain- 
tiff In  error  after  having  made  the  unreason- 
able levy  cannot  be  justified  upon  any  theory 
under  this  record.  If  anybody  violated  the 
law  and  subjected  themselves  to  prosecu- 
tion, It  was  the  officers,  and  not  him.  Ac- 
cording to  their  own  testimony,  they  as- 
saulted tbe  plaintiff  In  error,  arrested  bim 
without  authority  of  law,  and  confined  Mm 
In  Jail  without  the  slightest  JnsUficatton, 
without  a  warrant,  and  without  commitment 
from  any  court  Such  unreasonable  conduct 
cannot  be  tolerated. 

[1-3]  In  order  to  sustain  a  charge  of  re- 
sisting an  officer  In  the  discharge  of  his  offi- 
cial duty  by  forcibly  attempting  to  takeaway 
property  levied  on  under  a  civil  warrant,  it 
Is  necessary  for  tbe  proof  to  show  some  act 
of  aggression  on  the  part  of  tbe  accused 
from  which  the  court  and  Jury  can  reason- 
ably infer  forcible  resistance  or  Interference 
with  tbe  execution  of  such  warrant,  and, 
when  there  Is  no  such  proof,  the  trial  court 
should  advise  the  jury  to  return  a  verdict 
In  favor  of  the  person  on  trial.  An  unjust 
prosecution  of  a  citizen  of  this  state  should 
not  be  permitted  by  the  officers  of  the  law, 
and,  when  the  irecord  on  appeal  shows  that 
the  accused  committed  no  offense  under 
the  facts  proved  and  that  the  prosecution  is 
unjust,  this  court  will  reverse  and  remand 
a  judgment  of  conviction,  with  directions  to 
dismiss  tbe  cause. 

The  Judgment  of  the  trial  court  is  revers- 
ed and  remanded,  with  directions  to  dismiss. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concnr. 


GRANT  V.  BTATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Sept. 
KE,  1911.) 


(BvUahut  by  the  Court.) 

iRDtonmrr  Aun  Infobuation  (fiS  125, 137*)— 
Duplicity. 

An  information  which  attempts  to  charge 
separate  offenses  aftainiit  an  accused  not  based 
upon  the  same  transaction  Is  duplicitous,  and 
should  be  set  aside,  unless  the  state  elects  to  go 
to  trial  upon  one  ipecific  count,  and  diuniwes 
the  others. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  iS  834-100;  Dec. 
Dig.  iS  lli5,  137.*] 

Appeal  from  Pottawatomie  County  Court; 
E.  D.  Reasor,  Judge. 

Burt  Grant  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Reversed  and 
remanded. 

L.  O.  Pitman  and  E.  E.  Hood,  for  plaintiff 
In  error.  Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 


ARMSTRONO,  J.  From  fhe  transcript 
filed  In  this  case  it  appears  tliat  tbe  plain- 
tiff In  error,  Burt  Grant,  was  convicted  on 
tbe  23d  day  of  March,  1909,  in  the  connty 
court  of  Pott&watomle  county  on  an  Infer* 
mation  filed  in  said  court  by  the  connty  attor- 
ney, which  Information  contains  four  counts, 
and  Is  as  follows: 

"Conies  now  V.  B.  Blggers,  the  duly  quali- 
fied and  acting  county  attorney  in  and  for 
Pottawatomie  county,  state  of  Oklahoma,  and 
gives  tbe  county  court  of  Pottawatomie,  and 
state  of  Oklahoma,  to  know  and  be  Informed 
that  tbe  above-named  defendant,  Burt  Grant, 
late  of  Pottawatomie  county,  did  in  Pottawa- 
tomie county,  and  In  the  state  of  Olclahoma* 
on  or  about  tbe  19tb  day  of  November,  in 
tbe  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eight,  and  at  the  building  known 
as  tbe  Reeble  Hotel,  city  of  Shawnee  unlaw- 
fully, knowingly,  and  willfully  keep  and  main- 
tain a  place  In  which  there  was  received  and 
kept  spirituous,  vinous,  fermented,  and  malt 
liquors  and  Imitations  thereof  and  substitutes 
therefor,  to  wit,  whisky,  beer,  ale,  and  wine, 
for  the  purpose  of  selling,  bartering,  giving 
away,  and  otherwise  furnishing  tbe  same, 
contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

Second  count:  "And  now  comes  the  said 
V.  R.  Diggers,  county  attorney  as  aforesaid, 
and  gives  the  said  county  court  further  to 
know  and  be  informed  that  the  above-named 
defendant,  Burt  Grant,  late  of  Pottawatomie 
county,  did.  In  Pottawatomie  county  and  in 
the  state  of  Oklahoma,  on  or  about  tbe  19th 
day  of  November,  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eight,  nn- 
lawfully,  knowingly,  and  willfully  ship  and 
In  some  way  carry  spirituous,  vinous,  ferment- 
ed, and  malt  liquors  and  imitations  thereof 
and  substitutes  therefor,  to  wit,  whisky,  beer, 
ale,  and  wine,  from  a  place  in  the  city  of 
Shawnee,  unknown  to  your  informer,  a  place 
within  the  county  of  Pottawatomie  and  state 
of  Oklahoma,  to  a  building  known  as  the 
Reeble  Hotel  In  the  city  of  Shawnee,  being 
another  place  within  the  county  of  Pottawat- 
omie and  state  of  Oklahoma,  contrary  to  the 
form  of  the  statutes  In  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Oklahoma." 

Third  count:  "And  now  comes  the  said 
V.  R.  Riggers,  county  attorney  aforesaid,  and 
gives  the  said  county  court  further  to  know 
and  be  informed  that  tbe  above-named  de- 
fendant, Burt  Grant  late  of  Pottawatomie 
county,  did.  In  Pottawatomie  county  and  in 
the  state  of  Oklahoma,  on  or  about  the  19th 
day  of  November,  In  the  year  of  our  Lord 
one'  thousand  nine  hundred  and  eight  unlaw- 
fully, knowingly,  and  willfully  have  tbe  pos- 
session of  spirituous,  vinous,  fermented,  and 
malt  liquors  and  Imitations  thereof  and  sub- 
stitutes therefor,  to  wit  whisky,  beer,  al«, 
and  wine  with  the  intentttm  then  and  there 
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to  sell,  barter,  give  away,  and  otherwise  far- 
nisb  the  same,  contrary  to  the  form  of  -the 
statutes  in  soch  cases  made  and  proTtded* 
and  against  the  peace  and  dignity  T»f  the 
state  of  Oklahoma." 

Fourth  count:  "And  now  comes  the  said 
R.  V.  Blggers,  county  attorney,  am  aforesaid, 
and  elves  the  said  county  court  further  to 
know  and  be  Informed  that  the  aboTe-named 
defendant,  Burt  Grant,  late  of  Pottawatomie 
county,  did  in  Pottawatomie  county,  and  In 
the  state  of  Oklahoma,  on  or  about  the 
19th  day  of  November,  in  the  year  of  our 
Lord,  one  thousand  nine  hundlrd  and  eight; 
unlawfully,  knowingly,  and  willfully  sell, 
barter,  give  away,  and  otherwise  furnish 
Spirituous,  vinous,  fermented,  and  malt  liq- 
uors and  imitations  thereof  and  substitutes 
therefor,  to  wit,  whisky,  beer,  ale,  and  wine 
unto  B.  A.  Pierce,  John  Garret,  and  dWers 
other  persons  unknown  to  your  Informant, 
contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

In  the  case  of  De  Graff  v.  State.  2  Okl. 
Cr.  619,  103  Pac.  53S,  InvoMng  an  Identical 
question,  this  court  said:  "An  Information 
or  Indictment  must  charge  but  one  offense; 
but  when  the  same  act  may  constitute  dif- 
ferent offenses,  or  the  proof  may  be  uncer- 
tain as  to  which  of  two  or  more  offenses  the 
accused  may  be  guilty,  the  different  offens- 
es may  be  set  forth  In  separate  counts  In 
the  same  Indictment  or  information,  but  In 
snch  cases  the  information  or  indictment 
must  show  upon  its  face  that  the  separate 
counts  are  all  based  upon  one  and  the  same 
transaction."  See,  also,  the  case  of  Stnrgls 
T.  State,  2  Okl.  Cr.  862,  102  Pac.  57.  The 
court  says  further:  "The  offrases  of  main- 
taining a  place  where  liquors  are  kept  for 
the  purpose  of  sale,  and  of  transporting  liq- 
uor from  one  place  In  the  state  to  another 
place  therein,  and  of  knowingly  having  the 
possession  of  liquor  for  the  purpose  of  sale 
and  of  selling  such  liquor,  are  all  separate 
and  distinct  offenses,  and  are  based  upon  sep- 
arate acts,  and  cannot  be  Joined  In  the  same 
Information  or  Indictment"  Following  the 
rule  announced  In  the  De  Graff  Case,  supra, 
tbe  judgment  of  the  trial  court  in  this  case 
Is  iBverBed,  and  a  new  trial  awarded. 

FUBMAN,  P.     and  DOYLE,  J.,  ooncur. 


LITTRELL  v.  STATEJ. 

(Czlminat  Court  of  Appeals  of  CHilahoma.  Sept 
5^  1911.) 

(Bvllabv       the  Court.) 
CamiNAL  Law  (|  USD*)— AFPEUf— -ArnBic- 

ANCB. 

Where  an  appeal  Is  taken  to  reverse  a  jndg- 
ment  of  convictloa,  and  no  briefs  are  filed  or 
oral  ailment  made,  the  Judfcment  of  the  trial 
court  will  be  affirmed  for  failure  to  prosecute 


tbe  appeal,  unless  prejudicial  error  appears  up- 
on the  fbce  of  the  record. 

[Ed.  Note.— For  oUier  eases,  see  Criminal 
Law.  Gent  Dig.  H  29eB-2070:  Dea  Dig.  1 
1130.*] 

Appeal  from  Wagoner  County  Court;  W. 
T.  Drak<^  Judg& 

A.  J.  Llttrell  was  convicted  of  violation 
of  tbe  prohibition  law,  and  appeals.  Af- 
firmed. 

Leon  B.  Frank,  for  plaintiff  In  oror. 
Smith  C.  UatBon.  Aaat  Atty.  Gen.,  for  the 

State. 

DOYLE.  J.  The  plaintiff  In  error  was  con- 
victed In  the  county  court  of  Wagoner  coun-  ■ 
ty  for  the  crime  of  having  In  his  possession 
Intoxicating  liquors  with  the  unlawful  Intent 
to  violate  the  provisions  of  the  prohibition 
law,  end  was  sentenced  to  serve  a  term  of 
30  days  In  the  county  Jail,  and  pay  a  fine  of 
$150.  The  Judgment  and  sentence  was  enter- 
ed on  February  5,  1910,  from  which  Judg- 
ment the  defendant  appealed  by  filing  In  this 
court  on  June  4, 1910,  a  petition  In  error  with 
case-made.  No  briefs  have  been  filed,  and 
no  counsel  appeared  In  this  court  on  behalf 
of  the  plaintiff  In  error.  Tbe  Attorney  Gen- 
eral has  filed  a  motion  to  affirm  for  want  of 
prosecution. 

We  have  examined  the  record,  and  no  prej- 
udicial error  Is  apparent  The  Judgment  as 
entered  is  somewhat  irr^lar,  but  sufficient, 
we  believe,  to  give  this  court  Jurisdiction  on 
the  appeal.  The  motion  to  affirm  is  sustain- 
ed, and  the  Jni^ment  of  the  lower  court  is 
hereby  affirmed.  The  clerk  of  this  court 
win  forthwith  Issue  a  mandate  to  the  coun- 
ty court  of  Wagoner  county  directing  said 
court  to  enforce  its  judgment  and  sentence 
against  the  plaintiff  In  error. 

FUBMAN,  P.  J.,  and  ABBiSTRONG,  J., 
concur. 


STATE  ex  rel.  DAVIS-SMITH  00.  T. 
CLAUSEN,  State  Auditor. 

(Supremo  Court  of  Washington.    Sept  27, 
1911.) 

1.  CoNSnTDTIONAL  LAW  <{  46*)  —  PERSONS 
EnTITLID  TO  RAIBB  ConSTITUTIONAI.  QUES- 
TIONS. 

The  question  of  the  constitutionality  of  the 
industrial  Insurance  law  (Laws  1911,  c.  74) 
may  be  raised  by  the  State  Auditor  In  manda- 
mus to  compel  the  issuance  of  a  warrant  to 
the  State  Treasurer  in  payment  of  an  ol>Uga- 
tion  incurred  bv  the  inaostrial  insoimnce  de- 
partment created  by  the  act 

[Kd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  45 ;  Dec.  Dig.  S  46.*] 

2.  CONSTITirnoNAL   IiAW    (I    81*)  —  **FOIJCE 

PowEB"— Scope. 

The  test  of  the  validity  of  a  law  which 
creates  liability  without  fault,  and  under  which 
the  property  of  one  is  taken,  without  compensa- 
tion, to  pay  the  obligations  of  another,  is  not 
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whether  It  does  ob5ectIoiiable  things,  bnt  wheth- 
er there  is  any  reaaonable  ground  to  believe 
that  the  public  safety,  health,  or  general  wel- 
fare ia  promoted  thereby;  the  "police  power" 
under  waich  anch  reasonable  re^ilations  may 
be  made  (wing  a  power  lofaerent  io  every  sov- 
ereignty, the  |K>wer  to  govern  men  and  things, 
the  power  to  which  the  possession  and  enjoy- 
ment of  aU  rights  are  subject,  and  under  which 
the  Legislatnre  exeicUes  a  supervision  over 
matters  afCeetlne  the  common  weal  and  enforces 
the  observance  oy  each  member  of  society  of 
his  duties  to  others  and  the  community  at  large, 
and  prescribes  regulations  promoting  Uie  health, 
peace,  morals,  education,  and  good  order  at  the 
people,  and  legislates  so  as  to  Increase  the  in- 
duitries  of  the  state,  develop  its  resources,  and 
add  to  its  welfare  and  prosperity. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  {  148;  Dec.  Dig.  S  81.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6424-5438;  vol.  8,  p.  7756.] 

8.  CoMBTiTunoKAL  Law  (i  80*)  —  Right  to 

CONTBACI  — iNDUffTBIAL  iKBUBAnCB  LAW  — 

"Liberty." 

The  industrial  Insurance  law  (Laws  1911, 
c.  7^.  which  undertakes,  by  requiring  contri- 
butions from  employers  to  an  accident  or  in- 
surance fund,  to  provide  fixed  and  certain  re- 
lief for  workmen  injured  la  eztrahazardons 
work,  and  for  families  and  dependent,  regard- 
less of  questions  of  fault  or  negligence,  to  the 
exclusion  of  every  other  remedy  or  compensa- 
tion, and  which,  by  section  11,  provides  that  no 
employer  shall  exempt  himself  from  the  burden 
or  waive  the  benefits  of  the  act  by  any  contract, 
agreement,  or  regulation,  and  that  any  toch 
contract  or  regulation  ^all  be  pro  tanto  void, 
is  not  an  interference  with  tiie  right  to  con- 
tract, since  there  Is  no  absolute  right  to  do  as 
one  wills,  porsne  any  calling  one  desires,  or 
contract  as  one  diooses,  and  since  the  term 
"liberty"  means  absence  of  arbitrary  restraint, 
and  not  Immunity  from  Tsasonahle  regulations 
and  provisions  Imposed  In  the  Inteiesto  of  ths 
community. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  S  157;  Dec.  Dig.  S  89.*  . 

For  other  definitions,  see  Wor^  and  Phrases, 
ToL  5,  pp.  4126-4180;  vol  8,  pp.  770S,  7706J 

4.  CONSTITUTIOIIAI,    LaW   (8    301*)  —  MASTER 

AND  Servant  (5 11*)— Due  Phockss  of  Ijaw 
— Industrial  iNsnitANOB  Law— Liabilitt 
FOR  Personal  Injuries. 

The  industrial  insurance  law  (Laws  1911, 
c.  74),  which  undertakes,  by  requiring  contribn- 
tions  from  employers  to  an  accident  or  insur- 
ance fund,  to  provide  fixed  and  certain  relief 
for  woricmen  Injured  In  extrahazardous  woA, 
and  their  families  and  dependents,  regardless 
of  (questions  of  fault  or  negligence,  to  the  ex- 
clusion of  every  other  remedy  or  compensation, 
does  not  arbitrarily  or  capriciously  interfere 
with  private  rights,  bat  is  a  reasonable  police 
regulation  relating  to  the  protection  of  the  pul>- 
lic  safety,  bfalth,  and  welfare,  and  hence  does 
not  violate  Const  U.  S.  Amend.  14,  or  Const. 
Wash.  art.  1,  8  3,  guaranteeing  due  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Iinv,  Dec.  Dig.  I  801;*  Master  and  Serv- 
ant. Dec.  Dig.  $  U.*] 

5.  CoNBTiTtmoitAL  LAW  S|  205,  206,  212*)— 
Pbivileqbs  ahd  imniznTiu— Glass  Lbois- 

I.ATION. 

Neither  Const  Wasb.  art  1.  I  12,  which 
declarps  that  no  law  shall  be  passed  granting  to 
any  citizen,  class  of  dtlzeus,  or  corporations, 
other  than  municipal,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citlsens  or  oorporations,  nor  Coast 
U.  S.  Amend.  14,  which  declares  that  no  state 


shall  make  w  enforce  any  law  iriikh  shall 

abridge  the  privileges  or  Immunities  of  the  dti- 
sens  of  the  United  States  nor  deny  te  any  per- 
son the  equal  protection  of  the  laws,  takes  from 
the  state  the  power  to  elasdfy  in  the  adoption 
of  police  regulations,  but  they  admit  irf  wide 
discretion  In  tliis  re8i>ect  and  avoid  only  what 
is  done  without  any  reasonable  basis,  or  rego- 
latioDs  which  In  their  nature  are  arbitrary. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  »  501-648,  684-705;  Dee. 
Dig.  88  205,  206,  212.*] 

6.  Statdtbs  (S  64*)— PBOTisiom  nr  Gun  of 

Partial  Irvaliditt. 

Industrial  Insurance  Law  (Laws  1911,  c 
74)  8  27,  which  provides  that  the  adjudication 
of  invalidity  of  any  part  of  the  act  shall  not 
affect  the  validity  of  the  act  as  a  whole  or  any 
other  part  thereof.  Is  a  provision  within  the 
power  of  the  Legislature,  since  anything  it 
could  have  eliminated  itself  and  left  an  opera- 
tive act  can  be  eliminated  by  the  courts  with- 
out destroying  the  entire  act,  if  It  Is  the  will 
of  the  Legislature  that  the  remaining  parts  of 
the  act  shall  stand  after  such  elimination. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Dec  Dig.  8  64.*] 

7.  Constitutional  Law  (8  2(W*)  —  Olasb 
Legislation- Pbotbction  of  Kuplot£8. 

The  industrial  Insurance  law  (Laws  lOlL 
c.  74),  which  provides  for  the  contribution  of 
employ^  engaged  in  extrahasardons  wo^  to 
an  industrial  or  accident  fund,  to  be  adminis- 
tered by  the  state  for  the  benefit  of  employ€s 
injured  In  such  industries,  tegardless  of  ques- 
tions of  fault  or  negligence  and  to  the  exdn- 
sion  of  every  other  remedy  or  compensation^ 
does  not  violate  Const.  Wash,  art  1,  f  12, 
which  prohibits  class  legislation. 

[Ed.  Note.— For  other  cases,  see  Oonatltatton- 
al  Law,  Dec.  Dig.  8  206.*] 

8.  Constitutional  Law  (I  238*)  —  Equal 

PBOTBCnOR    OF  LAWB  —  OCCUPATIONS  AHD 

EuPLOTUBNTS— Rights  and  LuBiLmss  of 

BUPLOTEBS  AND  EupL0T£S. 

The  industrial  insurance  law  (Laws  1011, 
e.  74),  which  provides  for  the  contribution  of 
emplos'^  eiuaged  in  extrahaxardoos  work  to 
an  industrial  or  accident  fund,  to  be  adminis- 
tered by  the  state  for  the  benefit  of  employes 
injured  In  such  indnstrles,  regardless  of  ques- 
tiotis  of  fault  or  negligence,  to  the  exclusioa  of 
ever^.  other  remedy  or  compensation,  Is  not  ob- 
jectioeable  as  a  denial  to  owners  of  property  of 
the  eqO>.el  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Oonstitntim- 
al  Law,  DxM.  Dig.  8  288.*] 

9.  Taxatio>j  (8  40*)— Equal  PaoTKonoN  of 
Laws— TA^piTioN  of  Pbopbbtt. 

The  industrial  insurance  law  (Laws  1911, 
c.  74),  which '  ^udertakes,  by  requiring  contri- 
butions from  ^ployera  to  an  accident  or  In^ 
surance  fund,  t^  provide  fixed  and  certain  re- 
lief for  worklneH  injured  in  extrahazardous 
work,  regardless  id  questions  of  fault  or  negli- 
geuce  and  to  the  uclusion  of  every  other  rem- 
edy or  compensaticD,  is  a  tax  or  consideration 
which  the  owners  l^fe  required  to  pa^  for  the 

firivilege  of  carrying',  on  their  Industries,  or  a 
icense  tax,  and  not  Jk  proper^  tax,  and  hence 
does  not  violate  Const,  art  7.  88  h  %  which 
provide  that  property  !^all  be  taxed  according 
to  its  value  in  moneys  and  that  all  taxation 
shall  be  equal  and  unifoTm. 

[Ed.  Note.— For  othei*  cases,  see  Taxation, 
Dec  Dig.  8  40.*] 

10.  Licenses  (8  7*)  — L^mm  Tazxb— Bka- 

sonablenbss.  ^ 

License  taxes  in  consitferatlon  of  the  privi- 
lege of  carrying  on  a  certaw  trade  or  business 
may  be  Imposed  either  as  \  regulation  or  tat 
the  purposes  of  revenue;   t<^  only  Ihnltatloa 
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npon  th«  power  belnr  that  mch  taxoi,  wbeu  im- 

r!d  OD  useful  trades  aod  Industries,  shall  Qot 
unreasonable,  and,  if  a  class  of  trades  or 
industries  is  selected  and  a  tax  imposed  upon  it 
rather  than  upon  the  whole,  that  there  be  some 
reasonable  ground*  for  making  the  distinction. 

[Ed.  Note.— For  other  cases,  see  Ucenaefl, 
Gent  Dig.  H  7-15,  19;  Dec.  Dig.  |  7.*} 

11.  JUBT  (8  31*)— ElQHT  TO  TbUX  BY  JTOT— 

CONSTITtmONAL  PbOVISIONS. 

The  industrial  Insurance  law  (Laws  1911, 
c.  74),  which  nndertakes,  bj  requiring  contri- 
bntions  from  employers  to  an  accident  or  insur- 
ance fund,  to  provide  a  fixed  and  certain  com- 
I>ensation  for  workmen  injured  in  extrahas- 
ardous  work,  and  tlieir  families  and  dependents, 
regardless  o^  questions  of  default  or  negligence 
and  to  the  exclusion  of  e-verj  other  remedy  or 
comiwnsation,  does  not  violate  Const,  art.  1,  S 
21,  which  declares  that  the  right  of  trial  by 
jury  shall  remain  Inviolate. 
[Ed.  Note.— For  other  cases,  sat  Jory,  Dec 

12.  GonBTiTDTionAL  Law  (i  70»}— OopfSTBiro- 
TioN  OF  Statutes— Judicial  Dutt. 

Courts  are  slow  to  Inquire  Into  the  mere 
wisdom  of  a  statute;  that  question  being  so 
pre-eminently  one  for  the  lawmaking  branch  of 
the  government  that  they  will  interfere  only 
where  there  can  be  no  two  opinions  as  to  the 
mischievous  and  evil  tendencies  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |{  129-132;  Dec.  Dig.  | 
70.»] 

En  Bana  Original  proceeding  by  the 
State,  on  the  relation  of  the  DavIe-Smlth 
Company,  against  C.  W.  Clausen,  as  State 
Auditor,  to  compel  the  Issuance  of  a  warrant 
on  the  State  Treasurer  In  payment  of  an  ob- 
ligation Incurred  by  the  Industrial  Insarance 
Department  Writ  issued. 

W,  y.  Tanner  (Harold  Preeton  and  Geo. 
A.  Lee,  of  counsel),  for  plaintiff.  Denman  ft 
Flshbume  (Graves,  Erizer  ft  Graves,  of 
counsd),  for  defendant 

FULLEBTON,  J.  This  Is  an  original  pro- 
ceeding In  mandamus,  brought  by  the  relator 
to  compel  the  State  Auditor  to  Issue  a  war- 
rant on  the  State  Treasurer  In  payment  of 
an  obligation  Incurred  by  the  Industrial  In- 
surance department.  The  application  was  in 
the  form  required  by  the  statute  governing 
the  practice  In  such  cases,  and  seta  forth 
facts  which,  on  their  ftce,  shov  that  the 
applicant  Is  entitled  to  the  warrant  demand- 
ed. The  auditor  demurred  generally  to  the 
application,  and  at  the  hearing  his  counsel 
argued  that  the  act  purporting  to  authorize 
the  expenditure  for  which  the  warrant  was 
demanded  was  unconstitutional  and  void. 

[1]  It  was  suggested  at  the  argument  that 
the  question  of  the  constitutionality  of  the 
act  could  not  be  raised  by  the  auditor  In  this 
form  of  proceeding,  but  to  do  so  Is  In  accoru 
with  the  practice  in  this  state.  In  State  ex 
rel.  Olmstead  v.  Mudgett,  21  Wash.  99,  57 
Pac.  351,  the  relator  sought  by  mandamus  to 
comi;el  the  county  treasurer  of  Spokane  to 
collect  an  assessment  levied  to  pay  the  cost 
of  a  street  Improvonent,  and,  on  the  demur- 


rer of  the  treasurer  to  Uie  application  for 
the  writ,  we  Inquired  into  the  constitutional- 
ity of  the  act  authorizing  the  assessment  to 
be  made.  To  the  same  effect  are  State  ex  rel. 
Port  Townsuid  t.  Clausen,  40  Wash.  ^  82 
Pac.  187,  and  Hlndman  t.  Boyd,  42  Wash.  17, 
84  Pac.  G09,  In  the  latter  case  It  was  ac- 
Icnowledged  that  the  authorities  on  the  ques- 
tion were  In  conflict;  but  It  was  aald  that 
the  preferable  rule  was  with  the  cases  hold- 
ing that  the  question  could  be  thus  raised. 
On  principle  the  ruling  seems  to  be  sound.  If 
It  be  true  that  an  act  of  the  Legislature  au- 
thorizing the  disbursement  of  public  money  Is 
unconstitutional,  to  Inquire  into  it  on  the  ob- 
jection of  an  officer  having  in  charge  such 
dlsbtiraement  may  save  an  e^ndlture  that 
would  be  otherwise  lost  to  the  state  were  the 
court  to  await  the  suggestion  of  the  question 
by  some  private  litigant  Injuriously  affected 
by  the  act  There  is  no  merit  in  the  objec- 
tion that  the  officer  is  without  Interest  in  the 
proceeding.  He  la  <^arged  with  the  duty  of 
conserving  the  public  funds,  and  consequent- 
ly must  be  held  to  have  an  Interest  in  any 
proceeding  which  directly  tends  to  that  end. 

The  act  thought  to  b^  unconstitutional  by 
the  auditor  Is  the  act  of  the  Legislature  of 
Mlarch  14,  1911.  commonly  known  as  tibe 
"workmen's  compmsation  act"  Laws  1911, 
p.  845.  The  act  Is  of  too  great  length  to  be 
set  forth  here  In  full;  but  the  following  epi- 
tome of  Its  several  provisions  will  give  an  un- 
derstanding of  its  salient  features,  and  of  the 
questions  Involved  on  this  hearing: 

Section  1  contains  a  declaration  of  the  pol- 
icy of  the  act  It  recites  that  the  common- 
law  system  governing  remediee  of  workmen 
against  employers  for  Injuries  received  in 
hazardous  employmrata  are  inconsistent  with 
modem  industrial  conditions;  that  in  prac- 
tice such  remedies  bave  ptoven  economically 
unwise  and  unfair;  that  their  administration 
has  produced  the  result  that  little  of  the  cost 
thereof  to  the  employer  has  reached  the 
workmen,  and  that  little,  only  at  ft  great  ex- 
pense to  the  public;  that  the  remedy  to  the 
individual  workman  Is  uncertain,  slow,  and 
inadequate;  that  injuries  In  such  employ- 
ments formerly  occasional  have  become  fre- 
queut  and  Inevitable;  that  tbe  welfare  of  the 
state  depends  upon  Its  industries,  and  even 
more  upon  the  welfare  of  Its  wageworkers. 
And  it  thereupon  declares  that  the  stale  of 
Washington,  exercising  Its  sovereign  powers, 
wlthdrami  all  phases  of  the  premises  from 
private  controversies  and  provides  sure  and 
certain  relief  for  workmen  Injured  In  extra- 
hazardous work,  and  their  families  and  de- 
pendents, regardless  of  questions  of  fault,  to 
the  exclusion  of  "every  other  remedy,  pro- 
ceeding or  compensation,  except  as  otherwise 
provided  In  this  act"  It  thereupon  abolishes 
civil  actions  and  cIvU  causes  of  action  for 
personal  Injuries  Incurred  In  extrahazardous 
employments,  and  the  Jurisdiction  of  the 
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courts  thereoD,  except  as  In  tbe  act  provided. 

Section  2  enumerates  wbat  tbe  Legislature 
deems  extrahazardous  employments.  It  is 
provided,  however,  that  If  there  be  found  to 
be,  or  If  there  snbsequently  arises,  any  haz- 
ardous employments  not  enumerated,  the 
same  shall  nevertheless  come  within  the  pro- 
visions of  the  act,  and  the  rate  of  contribu- 
tion to  the  accident  fund  to  be  exacted  from 
such  employments  shall  be  fixed  by  the  de- 
partment therein  created  until  the  Legisla- 
ture Itself  shall  have  acted  thereon.  The 
enumeration  Includes  all  classes  of  bnelness 
and  employments  In  wblch  machinery  Is  em- 
ployed, whether  conducted  by  corporations  or 
by  Individuals,  and  whether  they  are  affect- 
ed with  a  public  Interest  or  are  purely  of  a 
private  nature. 

Section  3  defines  certain  of  the  words  and 
terms  used  In  the  act.  Concerning  the  word 
"workman"  Is  the  following:  "Workman 
means  every  person  In  this  state,  who,  after 
September  30,  1911,  is  engaged  In  the  em- 
ployment of  an  employer  carrying  on  or  con- 
ducting any  of  the  industries  scheduled  or 
classlQed  In  section. 4,  whether  by  way  of 
manual  labor  or  otherwise,  and  whether  up- 
on tbe  premises  or  at  the  plant  or,  he  being 
In  the  course  of  his  employment,  away  from 
tbe  plant  of  his  employer:  Provided,  how- 
ever, that  if  the  Injury  to  a  workman  oc- 
curring away  from  tbe  plant  of  his  employ- 
er Is  due  to  the  negligence  or  wrong  of  an- 
other not  In  tbe  same  employ,  the  Injured 
workman,  or  if  death  result  from  the  injury, 
his  widow,  children,  or  dependents,  as  the 
case  may  be,  shall  elect  whether  to  take  un- 
der this  act  or  seek  a  remedy  against  such 
other,  such  election  to  be  in  advance  of  any 
suit  under  this  section;  and  if  he  take  under 
this  act,  tbe  cause  of  action  against  such  oth- 
er shall  be  assigned  to  the  state  for  the  bene- 
fit of  the  accident  fund;  if  the  other  choice 
is  made,  tbe  accident  fnnd  shall  contribute 
only  the  deficiency,  If  any,  between  the 
amount  of  recovery  against  such  third  person 
actually  collected,  and  the  compensation  pro- 
vided or  estimated  by  this  act  for  such  case. 
Any  such  cause  of  action  assigned  to  the 
state  may  be  prosecuted,  or  compromised  by 
the  department,  In  its  discretion.  Any  com- 
promise by  the  workman  of  any  such  suit, 
which  would  leave  a  deficiency  to  be  made 
good  out  of  the  accident  fund,  may  be  made 
only  with  the  written  approval  of  the  depart- 
ment. Any  individual  employe  or  any  mem- 
ber or  officer  of  any  corporate  employer  who 
shall  be  carried  upon  the  pay  roll  at  a  salary 
or  wage  not  less  than  the  average  salary  or 
wage  named  In  such  pay  roll  and  who  shall  be 
injured,  shall  be  entitled  to  the  benefit  of  this 
act  as  and  under  the  same  circumstances  as 
and  subject  to  tbe  same  obligations  as  a 
workman." 

Section  4  contains  a  schedule  of  contribu- 
tions. It  recites  that,  in  so  much  as  indus- 
try should  bear  the  greater  proportion  of  the 
burden  of  the  coats  of  Us  accidents,  each 


employer  shall,  prior  to  January  15th  of  each 
year,  pay  Into  the  state  treasury.  In  accord- 
ance with  a  schedule  provided,  a  sum  equal 
to  a  pn-centage  of  his  total  pay  roll  of  that 
year.  Then  follows  a  classification  of  the 
different  industries  and  the  rate  per  centum 
each  several  class  shall  be  required  to  pay; 
the  amounts  varying  as  the  Legislature 
deemed  the  risk  of  Injury  therefrom  varied, 
and  the  greater  hazard  contributing  the  lar- 
ger percentage,  'the  fund  created  la  termed 
the  "accident  fund,"  and  It  Is  provided  that 
it  shall  be  devoted  exclusively  to  the  pnr> 
poses  specified  In  the  act  A  scheme  is  pro- 
vided for  replenishing  the  fnnd  in  case  an 
amount  collected  shall  be  Insufficient  to  meet 
the  demands  upon  It  It  is  also  provided: 
"If  a  single  establishment  or  work  comprises 
several  occupations  listed  In  this  section  In 
different  risk  classes,  the  premium  shall  be 
computed  according  to  the  pay  roll  of  each 
occupation  If  clearly  separable;  otherwise 
an  average  rate  of  premium  shall  be  charg- 
ed for  the  entire  establishment  taking  Into 
consideration  the  number  of  employes  and 
the  relative  hazards.  If  an  employer  be- 
sides employing  workmen  In  extrafaazbrdons 
employment  shall  also  employ  workmen  In 
employments  not  eztrahazardoos  the  provl- 
sions  of  this  act  shall  apply  only  to  the  ex- 
trahazardous departments  and  employments 
and  the  workmen  employed  therein.  In  com- 
puting the  pay  roll  the  entire  compensation 
received  by  every  workman  employed  In  ex- 
trahazardous employment  shall  be  includ- 
ed, whether  it  be  in  form  of  salary,  wage, 
piecework,  overtime,  or  any  allowance  in 
the  way  of  profit-sharing,  premium  or  oth- 
erwise, and  whether  payable  in  money,  board, 
or  otherwise." 

Section  5  contains  the  compaisaUon  sched- 
ule. It  provides  that  each  workman  who 
shall  l>e  Injured,  whether  upon  the  premises 
or  at  the  plant,  or  being  In  tbe  course  of  his 
employment  away  from  the  plant  of  his  em- 
ployer, or  his  family  or  dependents  in  case 
of  the  death  of  the  workman,  shall  receive 
out  of  the  accident  fund  compensation  In 
accordance  with  the  schedule  provided,  and 
except  as  In  the  act  otherwise  provided  sucb 
compensation  shall  be  In  lieu  of  any  and  all 
rights  of  action  whatsoever  against  any  per- 
son whomsoever.  This  schedule  provides  for 
monthly  payments  to  dependents  of  the  work- 
man in  case  the  injury  results  In  death,  vary- 
ing according  to  their  number  and  degree  of 
r^atlonshlp,  and  to  the  workman  direct  In 
case  the  Injury  results  only  in  disability;  the 
amount  varying  according  to  tbe  proj^rtion 
the  extent  of  such  disability  bears  to  a  fixed 
maximum. 

Section  6  r^ates  to  Intentional  Injorles 
and  the  status  of  minors  engaged  in  hazard' 
oos  employments  It  is  provided  that,  if  In- 
jury or  death  results  to  a  workman  from 
the  deliberate  Intention  of  the  workman  him* 
self  to  produce  sacb  injury  or  death,  no  com- 
peusatlon  shall  bs  made  either  to  the  work- 
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man  or  bis  dependents  out  of  the  accident 
fnnd.  If,  however,  the  lojary  or  death  re- 
sults to  a  workman  from  the  deliberate  Is- 
traitioD  of  his  employer,  such  workman,  or, 
In  case  of  his  death,  a  widow,  widower, 
child,  or  dependent  of  the  workman,  shall 
have  the  prlvU^e  to  take  under  the  act,  and 
shall  also  bare  a  csose  of  action  against 
the  employer,  as  If  the  act  had  not  been 
enacted,  for  any  excess  of  damage  over  the 
amount  received,  if  receivable  under  the  act. 
A  minor  working  at  an  age  legally  permit- 
ted under  the  laws  of  the  state  shall  be 
deemed  sul  Juris  for  the  purposes  of  the  act, 
and  no  other  person  shall  have  any  cause  of 
action  or  right  to  compensation  for  his  in- 
Jury. 

Section  7  provides  for  converting  the 
monthly  payments  Into  corresponding  lump 
anms  according  to  the  American  mortality 
tables.  Section  8  provides  penalties  for 
defauitlDg  employers.  Section  Q  relates  to 
injuries  caused  by  the  absence  of  safeguards 
required  by  statute. 

Section  10  exempts  awards  made  under  It 
from  assignment,  or  from  seizure  under  legal 
proceedings. 

Section  11  provides  that  no  employer  of 
workmen  shall  exempt  tilmself  from  the  bur- 
den or  waive  the  benefits  of  tbe  act  by  any 
contract,  agreement,  rule,  or  regulation,  and 
that  any  such  contract,  agreement,  rule,  or 
regulation  shall  be  pro  tanto  void. 

Section  12  relates  to  tbe  filing  of  claims; 
section  13  to  medical  examinations;  section 
14  to  the  notice  required  of  the  happening 
of  accidents;  section  IS  to  an  Inspection  of 
any  nnployer's  books.  Section  16  provides 
a  penalty  for  misrepresentation  as  to  ttie 
amount  of  the  pay  roU.  Section  17  relates 
to  public  contract  work.  .  Section  18  con- 
tains provisions  relating  to  interstate  and  in- 
trastate commerce,  and  section  19  provides 
that  tbe  provisions  of  the  act  may  be  adopt- 
ed by  employers  and  employes  engaged  la 
DonhazardouB  employments. 

Section  20  relates  to  court  reviews.  It 
provides  that  any.  employer,  workman,  bene- 
ficiary, or  person  feeling  aggrieved  at  any 
decision  of  tbe  department  created  to  ad- 
minister tbe  terms  of  the  act  afCecting  his 
interest  may  have  the  same  reviewed  by  a 
proceeding  for  that  purpose  in  the  nature  of 
an  appeal,  initiated  In  the  superior  court  of 
the  county  of  bis  residence,  In  so  far  as  such 
decision  rests  upon  questions  of  fact  or  of 
the  proper  application  of  the  provisions  of 
the  act;  "It  being  tbe  intent  that  matters 
resting  In  the  discretion  of  tbe  department 
shall  not  be  subject  to  reView."  It  is  pro- 
vided further  that  tbe  appeal  shall  be  In- 
formal and  summary.  Xo  bond  shall  be  re- 
quired, and  any  decision  of  the  superior  court 
may  be  referred  to  the  Supreme  Court  for 
review  according  to  existing  laws  applica- 
ble to  other  civil  causes.  The  calling  of  a 
jury  Is  within  the  discretion  of  the  court,  ex- 
c^t  that,  in  cases  occurring  under  secUona 


9,  15  and  16,  of  the  act,  each  party  shall 
be  entitled  to  a  trial  by  jury  on  demand. 

Section  21  vests  tbe  administration  of  the 
act  in  a  department  to  be  known  as  the  "In- 
dustrial Insurance  D^rtment,"  to  consist 
of  three  commissioners  to  be  appointed  by 
the  Governor.  It  Is  provided  that  a  deci- 
sion of  any  question  arising  under  the  act 
concurred  in  by  two  commissioners  shall  be 
deoned  tlie  decision  of  tbe  department,  and 
each  member  thereof  is  gtvm  power  to  issue 
subpcenas  requiring  the  attendance  of  wit- 
nesses and  the  production  of  books  and  docu- 
ments. 

Section  22  relates  to  the  salary  of  the  com- 
missioners, and  section  23  to  the  appoint- 
ment of  deputies  and  assistants:  Section  24 
further  defines  the  duties  of  tbe  commission- 
ers lu  relation  to  the  administration  of  tbe 
act.  Section  25  relates  to  medical  examina- 
tions, and  section  26  to  the  manner  In  which 
funds  appropriated  to  the  use  of  tbe  depart- 
ment .sliall  be  disbursed. 

Section  27  provides:  "If  any  employer 
shall  be  adjudicated  to  be  outride  the  lawful 
scope  of  this  act,  the  act  shall  not  apply  to 
him  or  his  workman,  or  If  any  workman 
shall  be  adjudicated  to  be  outside  the  lavp- 
ful  scope  of  this  act  because  of  remoteness 
of  his  work  from  the  hazard  of  his  employ- 
er's work,  any  such  adjudication  shall  not 
Impair  the  validity  of  this  act  in  other  re- 
spects, and  in  every  such  case  an  account- 
ing in  accordance  with  the  justice  of  the 
case  shall  be  had  of  moneys  received.  If  tbe 
provisions  of  section  4  of  this  act  for  tbe 
creation  of  the  accident  fund,  or  tbe  provi- 
sions of  this  act  making  the  compensation 
to  the  workman  provided  in  It  exclusive  of 
any  other  remedy  on  the  part  of  the  work- 
man shall  be  held  invalid  the  entire  act  shall 
be  thereby  Invalidated  except  the  provisions 
of  section  31,  and  an  accounting  accOMing 
to  tbe  justice  of  tbe  case  sball  be  had  of 
moneys  received.  In  other  respects  an  ad- 
judication of  invalidity  of  any  part  of  tills 
act  shall  not  aCtect  the  validity  of  tbe  act 
as  a  whole  or  any  other  part  thereof." 

Section  29  appropriates  out  of  the  general 
fund  in  the  state  treasury  the  sum  of  $150,- 
000,  to  be  known  as  an  "administration 
fund,"  out  of  which  the  salaries,  traveling, 
and  office  expenses  of  the  departmwt  shall 
be  paid,,  together  with  all  the  expenses  of 
administration  of  the  accident  fund;  and  out 
of  the  accident  fund  Is  appropriated  |il,r>00,- 
000  to  be  applied  to  the  purposes  fOr  wblch 
such  fund  Is  applicable.  The  remaining  sec- 
tions relate  to  the  administration,  and  de- 
fine and  limit  the  effect  and  operation  of 
the  act,  and  need  no  special  reference  to 
their  contents. 

Tbe  foregoing  summary  makes  clear  the 
theory  and  purpose  of  tbe  act  It  is  found- 
ed on  tbe  basic  principle  that  certain  defined 
industries  called  In  the  act  extrahazardous 
should  be  made  to  bear  the  financial  losses 
sustained  by  the  workmox  engaged  therein 
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thTODgb  personal  Injuries,  and  Its  purpose 
Is  to  furnlsb  a  remedy  that  wfll  reach  ev- 
ery Injury  HUBtalned  by  a  workman  engaged 
In  any  of  euch  Industries,  and  make  a  sure 
and  certain  award  therefor,  bearing  a  just 
proportion  to  the  loss  sustained,  regardless 
of  the  manner  In  wblch  the  injury  was  re- 
ceived. With  the  economic  questions  thus 
suggested,  the  auditor's  learned  counsel  ob- 
ject only  to  the  wisdom  of  the  scheme  for- 
mulated. They  concede  that  the  evil  Is  one 
calling  for  a  remedy,  and  direct  their  argu- 
ments solely  against  this  particular  act  In 
our  discussion  we  shall  confine  ourselves  to 
the  questions  thus  suggested,  noticing  the 
economic  questions  only  Incidentally. 

The  act  Is  challenged  as  unconstitutional 
on  four  distinct  grounds:  (1)  That  It  vio- 
lates section  S  of  article  1  of  the  state  Con- 
stitution, and  the  fourteenth  amendment  to 
the  ConstltutloD  of  the  United  States,  which 
provide  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  ppocess 
of  law ;  (2)  that  It  violates  section  12  of  ar- 
ticle 1  of  tne  state  Constitution,  which  pro- 
vides that  no  law  shall  be  passed  granting 
to  any  citizen,  class  of  citizens,  or  corpora- 
tions, other  than,  municipal,  privities  or 
immunities  which,  npou  the  same  terms, 
shall  not  equally  belong  to  all  citizens  or 
corporations;  and  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States,  which  provides  for  the  equal  protec- 
tion of  the  laws;  (8)  that  it  violates  sec- 
tions 1  and  2  of  article  7  of  the  state  Con- 
stitution, which  provide  that  property  shall 
be  taxed  according  to  Its  value  In  money 
and  that  all  taxation  shall  be  equal  and  uni- 
form ;  and  (4  that  It  violates  section  21  of  ar- 
ticle 1  of  the  state  Constitution,  which  pro- 
vides that  the  right  of  trial  by  jury  shall  re- 
main Inviolate.  But,  while  we  shall  discuss 
the  questions  suggested  under  the  several  di- 
visions as  here  set  out,  it  Is  obvious  that  no 
very  logical  segr^titm  of  the  argument  can 
be  thus  made,  as  many  of  the  reasons  ad- 
vanced for  or  against  the  act  under  one  par- 
ticular division  are  equally  applicable  to  one 
or  more  of  the  others.  Ad^  different  ar* 
rangement,  however,  seems  to  be  at  the  sac- 
rifice of  clearness,  and  we  pass  therefore  di- 
rectly to  the  first  objection  stated. 

It  la  with  regfet  that  we  are  unable  to  set 
forth  at  length  counsd's  argument  on  this 
branch  of  the  caae^  aa  any  abbreviation  of 
It  Is  at  the  expense  of  its  cogency  and  forca 
To  do  so,  however,  would  unduly  lengthen 
this  opinion.  The  argument  is  based  on  two 
fundamental  Ideas:  The  one,  that  the  act 
creates  a  liability  without  fault;  and,  the 
other,  that  it  takes  the  property  of  one  em- 
ployer to  pay  the  obligations  of  another.  It 
must  be  conceded  that  these  contentions 
have  a  basts  in  fact,  and  that  they,  on  first 
impression,  constitute  a  persuasive  argument 
against  the  validity  of  the  act  Since  there 
is  exacted  from  every  employer  of  labor  en- 
gaged in  one  or  more  of  the  industries  term- 


ed haeardous  a  certain  fixed  sum  based  up- 
on his  pay  roll,  which  Is  to  be  used  to  com- 
pensate employ^  working  in  such  hazardous 
employments  who  receive  personal  injuries, 
regardless  of  the  question  whether  the  inju- 
ry was  because  of  the  fault  of  the  employ- 
er  or  of  the  negligence  of  the  employ^,  It 
can  be  said  that  some  part  of  the  sum  so 
collected  will  be  paid  out  on  Injuries  in 
which  the  employer  Is  without  fault;  and. 
furthermore,  since  every  such  employer  la 
liable  to  make  the  payments  whether  or  not 
any  of  his  own  workmen  are  Injured,  and 
since  an  employer  is  liable  under  the  com- 
mon law  for  an  Injury  to  his  own  workm«i 
only,  it  can  also  be  said  that  by  this  act 
one  employer  Is  held  liable  for  the  obliga- 
tions of  another. 

[2]  But  these  conditions  do  not  furnish  an 
absolute  test  of  the  validity  of  the  act.  In 
the  statute  books  of  the  several  states  are 
many  statutes  held  constitutional  by  the 
courts  where  liability  is  created  without 
fault,  and  where  the  property  of  one  person 
Is  taken  to  pay  the  obligations  <rf  another, 
and  this  where  no  compensation  is  made  to 
the  person  who  Is  thus  made  liable  or  whose 
property  is  thus  taken,  other  than  perhaps 
the  bestowal  upon  him  of  some  privilege. 
The  test  of  the  validity  of  such  a  law  Is  not 
found^ln  the  Inquiry:  Does  it  do  the  objec- 
tionable things?  But  is  found  rather  In  the 
Inquiry:  Is  there  no  reasonable  ground  to  be- 
lieve that  the  public  safety,  health,  or  gener- 
al welfare  is  promoted  thereby?  The  Legis- 
lature cannot,  of  course,  without  violating 
this  clause  of  the  Gonatltntlon,  declare  a  par 
tlcular  industry,  conummly^gaged  in  t^tlie 
people,  to  be  unlawful  ^hich,  under  all  d.r- 
cumstances,  must  necessarily  be  harmless  and 
Innocent ;  but  It  can  regulate  and  control  and 
prohibit  any  industry,  however  innocent  it 
may  have  been  In  its  inception,  whenever  It 
becomes  a  menace  to  the  employte  oigaged 
in  it.  the  people  surrounding  i^  or  to  any 
consldraable  number  of  the  people  at  large, 
no  matter  from  whatsoever  cause  the  men- 
ace may  arise.  This  it  does  unda  the  police 
power — "the  power  Inherent  In  every  aorer- 
elgnty,  •  ♦  ♦  the  power  to  govern  men 
and  things."  It  Is  unnecessary  to  dlseoss 
the  origin,  nature,  or  extent  of  this  power. 
It  is  sufficient  to  say  that,  by  means  of  it, 
the  L^slature  exercises  a  supervision  over 
matters  affecting  the  common  weal  and  en- 
forces the  observance  by  each  Individual 
member  of  society  of  duties  which  he  owes 
to  others  and  the  community  at  larg&  The 
possession  and  enjoyment  of  aU  rights  are 
subject  to  this  power.  Under  It  the  state 
may  **preBcribe  regulations  promoting  the 
health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as 
to  Increase  the  Industries  of  the  state,  de- 
velop its  resources,  and  add  to  Its  wel- 
fare and  prosperity."  In  fln^  wlien  reduced 
to  Its  ultimate  and  final  analyslsi  tlie  pirtlce 
power  Is  the  power  to  govern.   It  Is  not 
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meant  liere  to  be  asserted  that  tbis  power 
la  above  tbe  Constitution,  or  tbat  everything 
done  In  fh»  name  ot  tbe  police  power  Is 
lawfully  Aone.  It  la  meant  only  to  be  as- 
serted tbat  a  law  which  interferes  wltb  per- 
stmal  and  property  rights  is  valid  only  when 
It  tends  reasonably  to  correct  some  existing 
erll  or  prunote  some  interest  of  the  state, 
and  Is  not  In  violation  ot  any  direct  and 
posltire  mandate  of  tbe  Constitution.  The 
clause  of  the  Constitution  now  under  con- 
sideration was  Intraded  to  prevent  tbe  arbi- 
trary exercise  of  power,  or  undue,  unjust, 
and  capricious  Interference  with  personal 
rights ;  not  to  prevent  those  reasonable  reg- 
nlatlona  that  all  must  submit  to  as  a  condi- 
tion of  remalnb^  a  member  of  society.  In 
other  words,  tbe  test  of  a  police  regulation, 
when  measured  by  this  clause  of  tbe  Constl* 
tution,  Is  reasonableness,  aa  eontradlstln- 
gulshed  from  arbitrary  or  capricious  action. 

Tbe  authorities,  as  we  view  them,  abun- 
dantly support  the  foregoing  principles.  Of 
statutes  upheld  by  the  courts  which  can  be 
said  to  create  liability  without  fault  and 
take  tbe  property  of  one  person  to  pay  tbe 
obllgaticms  of  anotlier,  tbe  most  conspicu- 
ous examples  are,  perhaps,  sections  4685  and 
4803  of  the  Bevlaed  Statutes  of  tbe  United 
States,  which  provide: 

"Sec.  4585.  There  shall  be  assessed  and 
collected  by  tbe  collectors  of  customs  at  the 
porta  of  the  tTnited  States,  from  the  master 
or  owner  of  every  vess^  of  tbe  United 
States  arriving  from  a  foreign  port,  or  of  ev- 
ery roistered  vessel  employed  in  tbe  coast- 
ing trade,  and  b^ore  such  vessel  shall  be 
admitted  to  ratry,  tbe  sum  of  forty  cents 
per  month  for  each  and  every  seaman  who 
shall  have  been  employed  on  such  vessel 
since  she  was  last  entered  at  any  port  of 
the  United  States ;  such  sum  such  master  or 
owzier  may  collect  and  retain  from  the  wa- 
ges of  Bucb  seamm." 

"Sec.  4808.  The  several  collectors  of  tbe 
customs  shall  respectively  deposit,  without 
abatement  or  reduction,  the  sums  collected 
by  tbem  under  the  provisions  of  law  impos- 
ing a  tax  upon  seamen  for  hospital  purposes, 
with  the  nearest  depositary  of  public  mon- 
eys, and  ataall  make  returns  of -the  sam^ 
with  proper  vouchers,  monthly,  to  the  Sec- 
retary of  tbe  Treasury,  upon  forms  to  be 
furnished  by  blm.  All  sucb  moneys  shall  be 
placed  to  the  a«dlt  of  the  fund  for  tbe  re- 
lief of  Blck  and  disabled  seamen;'  of  which 
fund  separate  accounts  shall  be  kept  In  tbe 
treasury.  Such  fund  is  appropriated  for  the 
expenses  of  tbe  marine-hospital  service,  and 
shall  be  employed,  under  the  direction  of  the 
Secretary  of  Oie  Treasury,  for  the  care  and 
rdlef  of  siA  and  dlaabled  seamei  auplo^ed 
In  registered,  enrolled,  and  licensed  vessels 
of  tbe  United  States."  U.  8.  Oomp.  St 
1901.  p.  8322. 

This  statute  clearly  does  evraytblng  tbat 
is  diaiged  against  Uie  atatute  at  bar.  It 
creates  liability  without  fault,  alnoe  it  obli- 


gates the  master  or  owner  of  every  vessel 
of  tbe  United  States  to  pay  into  s  given 
fund,  controlled  by  the  government,  a  fixed 
sum  for  the  t>eneflt  of  sick  and  disabled  sea- 
men, regardless  of  the  fact  whether  or  not 
tbe  vessel  of  tbe  master  or  owner  making 
the  payment  has  any  sick  or  disabled  sea- 
men  who  take  advantage  of  tbe  fund;  and 
It  takes  the  property  of  one  to  pay  the  obli- 
gations of  another,  since  the  fund  is  disburs- 
ed in  tbe  cure  of  sick  and  disabled  Amer- 
ican seamen  generally,  regardless  of  the  fact 
whettaOT  or  not  the  expense  of  their  cure 
exceeds  the  sum  paid  in  by  the  master  or 
owner  of  tbe  v&aei  from  which  they  came. 
Whatever  may  be  said  as  to  tbe  foundation 
of  the  liability  of  tbe  master  or  tbe  owner 
of  a  vessel,  or  tbe-  vess^  itself,  to  answer 
for  the  expenses  of  the  cure  of  sick  and  dis- 
abled seamen  while  In  service  on  the  ship, 
tbe  foundation  of  this  liability  is  purely 
statutory,  and,  if  the  objection  tbat  is  made 
to  tbe  present  statute  were  sufficient  to  con- 
demn it,  the  statute  is  in  violation  of  the 
fifth  amendment  to  the  Constitution  of  the 
United  States.  Tbe  statute  had  Its  inception 
in  the  act  of  Congress  of  July  16,  1798,  c. 
77, 1  Stat  606,  and  was  on  tbe  statute  books 
for  nearly  100  years,  during  which  time  it 
was  continuously  enforced.  It  is  true  our 
attention  has  been  called  to  no  case  where 
the  statute  was  directly  attacked ;  but  there 
are  numerous  cases  in  which  it  has  been 
specifically  mentioned  and  given  force,  and 
It  would  seem  that  if  it  were  thought  in- 
imical to  tbe  Constitution,  It  would  not  have 
escaped  the  attention  of  the  astute  counsel 
whose  client's  interests  were  adversely  af* 
fected  by  it  Buckley  v.  Brown,  Fed.  Cas. 
No.  2,082;  Reed  v.  Canfield,  Fed.  Cas.  No. 
11,041;  Peterson  v.  Tbe  Cbandos  (D.  C.) 
4  red.  645;  Holt  v.  Cummlngs,  102  Pa.  212, 
48  Am.  Rep.  199.  See,  also,  3  Ops.  Attya. 
Gen.  (U.  S.)  683 ;  13  Ops.  Attys.  Gen.  (U.  &> 
330. 

Statutes  making  railroad  corporations  ab< 
aolutely  liable,  without  regard  to  negligence, 
for  injuries  to  property  caused  by  fires  es- 
caping from  their  locomotive  englflea,  are 
clearly  statutes  creating  liability  without 
fault  yet  these  statutes  have  been  upheld  by 
all  the  courts  of  tbe  statea  in  whlcfai  they 
have  been  enacted,  as  well  as  by  the  So- 
Iffone  Cknirt  of  the  United  States.  Chapman 
V.  Atlantic  A  St  Lawrence  B.  Co.,  87  Me> 
92;  Sherman  v.  Maine  Cent  R.  Co.,  86  Me. 
422,  80  AtL  69;  Hooksett  v.  Concord  R..  88^ 
N.  H.  242 ;  Smith  v.  Boston  ft  Maine  R.,  63- 
N,  H.  2S;  Lyman  v.  Boston  &  WorcestM-  R.. 
Corp.,  4  Cuidi.  (Mass.)  288;  Fierce  v.  Wor- 
cester ft  Nashua  R.  Co.,  105  Mass.  199;  Rofle- 
macher  v.  MUwaiAee  &  St  P.  B.  Co^,  41 
Iowa,  297,  20  Am.  Rep.  692;  Mathews  v.  St 
Louis  ft  San  Francisco  B.  Co.,  121  Mo.  208^ 
24  S.  W.  681,  25  L.  R.  A.  101;  Bmerson  v.. 
Gardiner,  8  Kan.  452 ;  Jmsen  t.  South  Da- 
kota Gent  R.  Ca,  25  S.  D.  506,  127  N.  W.. 
650;  St  Louis  ft  San  Francisco  IL  Go.  v.. 
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Mathews,  ICB  U.  S.  1,  17  Sup.  Ct.  243,  41  L. 
Ed.  611 ;  Atchison,  T.  *  S.  F.  B.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  19  Sup.  Ct  609.  43  L. 
Ed.  909.  Other  statutes  are  those  providing 
that  any  landlord  who  knowingly  leases  his 
premises  for  saloon  purposes  shall  be  lialile 
for  losses  resulting  from  intoxication  caused 
by  the  sale  of  Uquor  by  his  lessee.  Sudi  a 
statute  was  formerly  In  force  In  this  state, 
and  was  given  effect  by  this  court.  Delfel  v. 
Hanson,  2  Wash.  194,  26  Pac.  220;  Bnrkman 
T.  Jamlesoi),  25  Wash.  60G,  60  Pac.  4S.  And 
In  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am. 
Rep.  323,  the  constitutionality  of  a  like  8ta^ 
Qte  was  maintained  in  an  opinion  by  Judge 
Andrews  renowned  for  Its  ability  and  learn- 
ing. In  the  course  of  his  opinion,  the  }earu- 
ed  judge  noted  the  fact  that  the  liability  of 
the  landlord  could  not  be  sustained  on  the 
theory  that  such  liability  was  a  condition 
of  a  privilege  granted  by  the  statute,  but 
rested  the  decision  on  the  principle  that  the 
state,  under  Its  police  power,  could  Impose 
upon  the  landlord  liability  for  the  acts  of 
his  tenants.  In  the  course  of  the  opinion 
this  language  was  used:  "And  the  act  of 
18T3  is  not  Invalid  because  It  creates  a  right 
of  action  and  Imposes  a  liability  not  known 
to  the  common  law.  There  is  no  sudi  limit 
to  legislative  power.  The  L^^Iatnre  may 
alter  or  repeal  the  common  law.  It  may 
create  new  offmsea,  enlarge  the  scope  of 
civil  remedies,  and  fasten  responsibility  for 
injuries  upon  persons  against  whom  the  com- 
mon law  gives  no  remedy.  We  do  not  mean 
that  the  L^islatnre  may  impose  upon  one 
man  liability  for  an  injury  suITered  by  an- 
other, with  which  he  bad  no  connection.  But 
it  may  change  the  rule  of  the  common  law, 
which  looks  only  to  the  proximate  cause  of 
the  mischief,  In  attaching  legal  responsibil- 
ity, and  allow  a  recovery  to  ha  had  against 
those  whose  acta  contributed,  althon^  re- 
motely, to  produce  It  *  *  *  The  liability 
Imposed  upon  the  landlord  for  the  acts  of  the 
tenant  is  not  a  new  principle  In  legislation. 
His  liability  only  arises  when  he  has  con- 
sented that  the  premises  may  be  nsed  as  a 
place  for  the  sale  of  liquors.  He  selects  the 
tenant,  and  he  may,  wlthont  violating  any 
constitutional  provision,  be  made  responsible 
for  the  tenant's  acts  connected  vrith  the  use 
of  the  leased  property." 

Statutes  imposing  a  liability  upon  Are  In- 
surance agwta,  based  upon  the  amount  of 
the  insnranttt  effected  hy  them,  for  the  bene- 
fit of  a  fund  to  care  for  and  cure  sick  and  In- 
jured firemen,  have  been  upheld  In  the  states 
of  New  Tork  and  Illinois.  Fire  Departmrat 
V.  Nobler  8  B.  D.  Smith  (N.  T.)  440;  Fire  De- 
partment T.  Wright,  8  D.  Smith  (N.  Y.) 
453;  Ex«npt  Fireman's  Fund  t.  Room^  29 
Hud  (N.  Y.)  391,  394;  Firemai*s  Benevolent 
Ass'n  V.  Lounsbury,  21  111.  511,  74  Am.  Dec. 
115.  Clearly  these  are  statutes  creating  lia- 
bility wlthont  fault  A  similar  statute  re- 
lating to  agents  of  foreign  fire  Insurance  com- 


panies was  upheld  in  Wisconsin.  Fire  De- 
partment V.  Helfenstein,  16  Wis.  136. 

The  statute  of  Nebraska  makes  a  railroad 
company  liable  in  damages  for  injuries  sus- 
tained by  a  passenger  regardless  of  the  ques- 
tion of  ncsllgence  on  the  part  of  the  com- 
pany, except  where  the  injury  is  caused  by 
the  passenget'B  criminal  negligence,  or  by 
his  violation  of  some  express  rule  of  the 
company,  actually  brought  to  his  attention. 
This  statute  was  upheld  against  a  challenge 
on  the  ground  that  it  violated  the  due  pro- 
cess of  law  clauses  of  the  state  and  federal 
Constitutions,  by  the  state  court,  In  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Zemecke,  59  Neb.  GS». 
82  N.  W.  26.  55  L.  R.  A.  610,  and  by  the  Su- 
preme Court  of  the  United  States  In  Chica- 
go, R,  I.,  etc.,  By.  Co.  v.  Zemecke,  183  U.  S. 
582,  22  Sup.  Ct  229.  46  L.  Ed.  339.  The  Sd- 
preme  Court  of  the  United  States,  vindicat- 
ing the  statute  against  the  attack  made  up- 
on It,  used  the  following  language:  *'In  Oma- 
ha &  B.  V.  R.  Co.  V.  OhoUette,  S3  Neb.  148 
[49  N.  W.  1114],  tbe  words  of  the  sUtute  ex- 
empting railriwd  companies  from  Uabilltyt 
'where  the  injury  done  arose  from  tiie  crim- 
inal negUgoice  of  13te  persons  injured,'  w«e 
defined  to  mean  *gro8S  negligence.'  *Buch  neg^ 
llgence  as  would  amount  to  a  flagrant  and 
reckless  dlsr^rd'  by  the  passenger  of  bis 
own  safely,  and  'amount  to  a  irillfnl  Indlf- 
ference  to  the  Injury  liable  to  follow.'  This 
definition  was  approved  In  subsequent  cases. 
It  was  also  ai^roved  in  tbe  case  at  tiar,  and 
the  plaintiff  in  error,  It  was  In  effect  declar- 
ed, was  precluded  from  any  defense  but  that 
of  n^ligence  as  d^ned,  or  that  Hie  injury 
resulted  from  the  violation  of  some  rule  of 
the  company  by  the  passenger  brought  to  his 
actual  notice  and  the  company,  as  we  bave 
said,  was  not  permittsd  to  introduce  evidence 
that  the  derailment  of  ite  train  was  caused 
by  the  felonious  act  of  a  third  person.  Tbe 
statute,  thua  Interpreted  and  oifbrced,  it  Is 
asserted,  Impairs  tbe  constitutional  rights 
of  plaintiff  in  error.  Tbe  qieclfic  contention 
Is  that  the  company  Is  d^nrlved  of  Its  d»- 
f«i8e,  and  not  only  dedared  guilty  of  neg- 
ligence and  wrongdoh^  without  a  hearinK, 
but  adjudged  to  suffer  wlthont  wrongdoing, 
indeed  even  for  the  crimes  of  others^  which 
the  company  oonld  not  have  foreseai  or  bave 
prevented.  Thus  described,  the  statute  seems 
objectlonalde.  Regarded  as  extending  the 
rule  of  liability  Cor  injury  to  persons  wblcb 
the  common  law  makee  for  the  loss  of  or  In- 
jury to  things,  tbe  statute  seems  defHudblew 
And  it  was  upon  this  groimd  that  tbe  Su- 
preme Court  of  the  state  defended  and  vin- 
dicated the  statute.  The  court  said:  The 
legislation  is  JustiOable  under  the  police  pow- 
er of  the  stete,  so  It  has  been  held.  It  was 
enacted  to  make  railroad  companies  insurers 
of  the  safe  transportation  of  their  passengers 
as  they  were  of  baggage  and  freight ;  and  no 
good  reason  is  suggested  why  a  railroad  coDt- 
pany  should  be  released  from  liability  for  in- 
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juries  received  by  a  passengw  wbUe  bdns 
tran^rted  over  Its  line,  while  the  corpdra* 
tlon  must  respond  for  any  damages  to  bla 
baggage  or  freight'  Our  Jurisprudence  af- 
fords examples  of  1^1  liability  without 
fault,  and  the  deprlration  of  property  with- 
out fault  being  attributable  to  its  owner. 
The  law  of  deodauds  was  such  an  example. 
The  personlficatioD  of  the  ship  in  admiralty 
law  iB  another.  Other  examples  are  afforded 
in  the  liability  of  the  husband  for  the  torts 
of  the  wife— the  liability  of  a  master  for 
the  acta  of  bis  serrantB.  In  Missouri  Rail- 
way Co.  V.  Mackey,  127  U.  S.  205  [8  Sup.  Ct 
1161,  32  L.  Ed.  107],  a  statute  of  Kansas  ab- 
rogating the  common-law  rule  exempting  a 
master  from  liability  to  a  servant  for  the 
negligence  of  a  fellow  servant  was  sustained 
against  the  contention  that  such  statute  vio- 
lated the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States.  And  In  Mln* 
neapolts,  etc.,  Railway  Co.  v.  Herrlck,  127 
n.  3.  210  [8  Sup.  Ct.  1176,  32  L.  Ed.  109],  a 
statute  of  Iowa  which  extended  liability  for 
the  'willful  wrongs,  whether  of  commission 
or  omission,'  of  the  'agents,  engineers  or  oth- 
er employ^'  of  railroad  companies,  was  vin- 
dicated against  the  double  attack  of  being 
an  unjust  discrimination  against  railroad 
corporations  and  the  deprivation  of  property 
without  due  process  of  law." 

The  latest  illustration  of  such  a  statute  is 
found  in  the  Oklahoma  Depositors'  Guaranty 
law,  which  authorizes  the  assessment  and 
collection  of  a  certain  per  centum  on  the  dally 
average  d^oslt  of  each  and  every  bank  or- 
ganized under  the  laws  of  the  state  as  a 
fund  to  pay  the  losses  caused  d^osltors  by 
falling  and  insolvent  banks.  This  act  was 
challenged  In  the  state  court  on  the  ground 
that  it  violated  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  and 
the  due  process  of  law  clause  of  the  state 
Constitution,  but  was  upheld  by  the  state 
court,  and  on  writ  of  error  to  the  Supreme 
Court  of  the  United  States  the  judgment  of 
the  state  court  was  affirmed.  Noble  State 
Bank  V.  Haskell,  22  Okl.  4S,  87  Pac.  690; 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104. 
81  Sup.  Ct.  186,  65  L.  Ed.  112,  82  L.  S.  A. 
(S.  S.)  1002.  Answering  the  objection  that 
the  act  takes  private  property  for  a  private 
use,  and  creates  a  liability  without  fault, 
the  Supreme  Court  of  the  United  States  said: 
"The  substance  of  the  plaintiff's  argument 
is  that  the  assessment  takes  private  property 
for  private  use  without  compensntlon.  And 
while  we  should  assume  that  tbe  plaintiff 
would  retain  a  reversionary  Interest  in  its 
contribution  to  the  fund  so  as  to  be  entitled 
to  a  return  of  what  remained  of  it  If  tbe 
purpose  were  given  up  (see  Receiver  of  Dan- 
by  Bank  v.  State  Treasurer,  39  Vt  92,  08), 
still  there  is  no  denying  that  by  this  law  a 
portion  of  its  property  might  be  taken  with- 
out return  to  pay  debts  of  a  falling  rival  In 
business.  Nevertheless,  Dotwltbstandlng  the 
logical  form  of  tbe  objection,  there  are  more 


powerful  consideratlonB  on  the  other  side. 
In  the  first  place.  It  Is  established  by  a  series 
of  cases  that  an  ulterior  public  advantaie 
may  Justify  a  comparatively  insignificant 
taking  of  private  property  for  what,  in  Its 
Immediate  purpose,  is  a  private  use.  Claric 
T.  Nasb,  198  U.  S.  361  [25  Sup.  Ct  076.  49 
H  Ed.  1085] ;  Strlckley  v.  Highland  Boy  Min- 
ing Co.,  200  n.  S.  527.  681  [26  Sup.  Ct  301, 

50  L.  Ed.  581];  Oflleld  v.  New  York,  New 
Haven  &  Hartford  R.  R.  Co.,  208  U.  S.  372 
[27  Sup.  Ct  72.  51  L.  Ed.  231];  Bacon  t. 
Walker,  204  U.  S.  311,  S15  [27  fiup.  Ct  289, 

51  L.  Ed.  490].  And,  In  the  next  it  would 
seem  that  there  may  be  other  cases  beside 
the  everyday  one  of  taxation,  in  whi<A  the 
share  of  each  party  in  the  benefit  of  a  scheme 
of  mutual  protection  Is  sufDcient  compensa- 
tion for  the  correlative  burden  that  it  is  com- 
pelled to  assume.  See  Ohio  Oil  Co.  v.  Indi- 
ana. 177  U.  S.  190  [20  Sup.  Ct  576,  44  L.  Ed. 
729].  At  least,  If  we  have  a  case  within  the 
reasonable  exercise  of  tbe  police  power  as 
above  explained,  no  more  need  be  said." 

Illustrations  of  the  nature  and  all-pervad- 
Ing  extent  of  the  police  power  are  shovm 
somewhat  In  the  cases  already  cited.  *  Other 
illustrations  abound  almost  without  number 
in  the  decisions  of  tbe  state  and  federal 
courts.  It  will  be  sufficient  for  our  purposes, 
however,  to  call  attention  to  a  few  of  those 
which  most  clearly,  as  we  believe.  Illustrate 
the  doctrine.  In  Lawton  v.  Steele.  152  U.  S. 
133,  14  Sup.  Ct  409,  88  U  Ed.  385,  the  court 
used  this  language:  "The  extent  and  limits 
of  what  is  known  as  the  police  power  have 
been  a  fruitful  subject  of  discussion  In  the 
appellate  courts  of  nearly  every  state  in 
the  Union.  It  Is  universally  conceded  to  In- 
clude everything  essential  to  tbe  public  safe- 
ty, health,  and  morals,  and  to  Justify  tbe  de- 
struction or  abatement  by  summary  pro- 
ceedings, of  whatever  may  be  regarded  as  a 
public  nuisance.  Under  this  power  It  has 
been  held  that  the  state  may  order  the  de- 
struction of  a  house  falling  to  decay  or  oth- 
erwise endangering  the  lives  of  passers-by ; 
the  demolition  of  such  as  are  in  the  path  of 
a  confiagration;  tbe  slaughter  of  diseased 
cattle;  the  destruction  of  decayed  or  unwhole- 
some food;  the  prohibition  of  wooden  build- 
ings In  cities ;  the  regulation  of  railways 
and  other  means  of  public  conveyance,  and  of 
interments  In  burial  grounds;  tbe  restriction 
of  objectionable  trades  to  certain  localities; 
the  compulsory  vaccination  of  children;  the 
confinement  of  the  Insane  or  those  afflicted 
with  contagious  diseases;  the  restraint  of 
vagrants,  beggars,  and  habitual  drunkards; 
the  suppression  of  obscene  publications  and 
houses  of  HI  fame;  and  the  prohibition  of 
gambling  houses  and  places  where  intoxicat- 
ing liquors  are  sold.  Beyond  this,  however, 
the  state  may  interfere  wherever  the  pub- 
lic Interests  demand  it  uid  in  this  particu- 
lar a  large  discretion  is  necessarily  vested  in 
the  Legislature  to  determine,  not  only  what 
the  invests  of  the  public  require,  but  what 
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iiMiuniTes  are  necessary  for  the  protection  of 
auch  Interests." 

Again,  In  Holden  Hardy,  160  V.  S.  866, 
IS  Sup.  Ct  883.  42  L.  Bd.  780,  It  was  said: 
"An  uAminatlon  of  both  these  daases  of 
cases  under  the  fonrteentb  amendment  will 
demonstrate  that,  In  passing  upon  the  valid- 
ity of  state  leglslaUon  under  that  amend- 
ment, this  court  has  not  failed  to  recognize 
the  fact  that  the  law  Is.  to  a  certain  extent, 
a  progressire  science;  that  in  some  of  the 
states  methods  of  procedure,  which  at  the 
time  the  Constitution  was  adopted  were 
deemed  essential  to  the  protection  and  safe- 
ty of  the  people,  or  to  the  liberty  of  the  citi- 
zen, have  been  found  to  be  no  longer  neces- 
sary; that  restrictions  which  had  formerly 
been  laid  upon  the  conduct  of  indlTldunls. 
or  of  classes  of  Indlrlduals,  had  proved 
detrimental  to  their  interests;  while,  upon 
the  other  hand,  certain  other  classes  of  per- 
sons, particularly  those  engaged  In  danger- 
ous or  unhealthful  employments,  have  been 
found  to  be  In  need  of  additional  protection. 
Even  before  the  adoption  of  the  Constitu- 
tion, much  bad  been  done  toward  mitigating 
the  severity  of  the  common  law,  particularly 
In  the  administration  of  its  criminal  branch. 
The  number  of  capital  crimes,  In  this  coun- 
try at  least,  had  been  largely  decreased. 
Trial  by  ordeal  and  by  battle  had  never 
existed  here,  and  had  fallen  Into  disuse  In 
England.  The  earlier  practice  of  the  com- 
mon law,  which  denied  the  benefit  of  wit- 
nesses to  a  person  accused  of  felony,  had 
been  abolished  by  statute,  though,  so  far  as 
It  deprived  him  of  the  assistance  of  counsel 
and  compulsory  process  for  the  attendance 
of  his  witnesses.  It  had  not  been  changed 
In  England.  But  to  the  credit  of  her  Amer- 
ican colonies  let  It  be  said  that  so  oppressive 
a  doctrine  had  never  obtained  a  foothold 
there.  The  present  century  has  originated 
legal  reforms  of  no  less  Importance.  The 
whole  fabric  of  special  pleading,  once  thought 
to  be  necessary  to  the  elimination  of  the 
real  issue  between  the  parties,  baa  cnimbled 
to  pieces.  Tlie  ancient  tenures  of  real  es- 
tate have  been  largely  swept  awar,  and 
land  Is  now  transferred  almost  as  easily 
and  cheaply  as  personal  property.  Married 
women  have  been  emancipated  from  the  con- 
trol of  Hielr  husbands  and  placed  upon  a 
practical  equality  with  them  with  respect 
to  the  acquisition,  possession,  and  transmis- 
sion of  property.  Imprisonment  for  debt  has 
been  abolished.  Ehcemptlona  from  ezecntlon 
have  been  largely  added  to,  and  in  most  ct 
the  states  homesteads  are  rendered  incapable 
of  selanre  and  sale  npon  forced  process. 
Witnesses  are  no  longer  Incompetent  by  rea- 
son of  interest,  even  though  they  be  parties 
to  the  litigation.  Indictments  have  been 
simplified,  and  an  indictment  for  the  most 
serlona  of  crimes  la  now  the  simplest  of  alL 
In  sevwal  of  the  states  grand  Jarles,  former- 
ly the  only  safeguard  against  a  malldoiu 


prosecution,  have  bem  largely  abolished,  and 
in  others  the  role  of  nnanimlty,  so  far  as 
applied  to  dvll  eases,  has  givm  way  to 
verdicts  rendered  by  a  three-fooitiis  majra- 
Ity.  This  case  does  not  call  tor  an  expression 
of  opinion  as  to  wisdom  of  these  changes, 
or  their  validity  under  the  fourteenth  amend- 
ment, althorugh  the  substitution  of  prosecu- 
tion by  information  in  lieu  of  indictment 
was  recognized  as  valid  In  Hnrtado  v.  Cali- 
fornia, 110  U.  S.  616  [4  Sep.  Ct  111,  292, 
28  L.  Ed.  232].  They  are  mentioned  only  for 
the  purpose  of  calling  attention  to  the  prob- 
ability that  other  changes  of  no  less  Impor- 
tance may  be  made  in  the  future,  and  that, 
while  the  cardinal  principles  of  Justice  are 
immutable,  the  methods  by  which  Justice  is 
administered  are  subject  to  constant  fiuctu- 
atlon,  and  that  the  Constitution  of  the  Unit- 
ed States,  which  Is  necessarily  and  to  a 
large  extent  Inflexible  and  exceedingly  diffi- 
cult of  amendment,  should  not  be  so  con- 
strued as  to  deprive  the  states  of  the  power 
to  so  amend  their  laws  as  to  make  them  con- 
form to  the  wishes  of  the  citizens  as  they 
may  deem  best  for  the  public  welfare  with- 
out bringing  them  into  conflict  with  the  su- 
preme law  of  the  land," 

So  In  Noble  State  Bank  v.  Haskell,  supra, 
Mr.  Justice  Holmes  said:  "It  may  be  said 
in  a  general  way  that  the  police  power  ex- 
tends to  all  the  great  public  needs.  Camfleld 
V.  United  States.  167  U.  S.  S18  [17  Sup.  Ct 
864.  42  L.  Ed.  260].  It  may  be  put  forth  in 
aid  of  what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and 
preponderant  opinion  to  be  greatly  and  im- 
mediately necessary  to  the  public  welfare^ 
Among  matters  of  that  sort  probably  few 
would  doubt  that  both  usage  and  preponder- 
ant opinion  give  their  sanction  to  enforc- 
ing the  primary  conditions  of  successful 
commerce.  One  of  those  conditions  at  the 
present  time  is  the  possibility  of  payment  by 
checks  drawn  against  bank  d^NwitB;  to 
audi  an  extent  do  checks  replace  cmresiej 
in  dally  business.  If  then  the  Legislature 
the  state  thinks  that  the  public  welfare  re- 
quires the  measure  under  consideration,  anal- 
ogy and  principle  are  In  favor  of  the  poww 
to  ooact  It  Even  the  primary  object  of  the 
required  assessment  Is  not  a  private  benefit 
as  it  was  In  the  cases  above  cited  of  a  ditch 
for  irrigation  or  a  railway  to  a  mlne^  bat 
It  is  to  make  the  currency  of  chedis  secare, 
and  by  the  same.strolce  to  make  safe  the  al- 
most compulsory  resort  of  depositors  to 
banks  as  the  only  available  means  for  keeling 
money  on  band.  The  priority  of  dalm  given 
to  depositors  Is  incidental  to  the  same  ob- 
ject and  is  Jnstlfled  in  the  same  way.  The 
power  to  restrict  liborCy  by  fixing  a  mint- 
mum  of  capital  required  of  thoee  wbo 
would  engage  In  banking  is  not  denied.  The 
powOT  to  restrict  bmstments  to  securities 
regarded  as  relatively  safe  seems  equally 
plain.   It  has  been  held,  we  do  not  doubt 
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rightly,  that  inspections  may  be  required 
and  the  cost  thrown  on  the  bank.  See 
Charlotte,  Oolumbla  &  Augusta  R.  R.  Co.  t. 
Gibbes,  142  U.  S.  386  [12  Sup.  Ct  25S,  35 
L.  Kd.  1051].  The  power  to  compel,  before- 
hand, co-operation,  and  thus,  It  is  believed, 
to  make  a  failure  unlikely  and  a  general 
panic  almost  Impossible,  must  be  recognized, 
if  goTemment  is  to  do  its  proper  work,  un- 
less we  can  say  that  the  means  have  no 
reasonable  relation  to  the  end.  Gundllng  t. 
Chicago,  177  U.  S.  183,  188  [20  Sup.  Ct  633, 
44  L.  Ed.  725].  So  far  Is  that  from  being  the 
case  that  the  derlce  is  a  familiar  one.  It 
was  adopted  by  some  states  the  better  part 
of  a  century  ago,  and  seems  never  to  have 
been  questioned  until  now.  Receiver  of  Dan- 
bj  Bank  T.  State  Treasurer,  39  YL  92;  Peo- 
ple T.  Walker,  17  N.  T.  502.  Recent  cases 
going  not  less  far  are  Lemleuz  t.  Toung, 
211  U.  S.  489,  496  [29  Sup.  Ct  174,  53  L.  Ed. 
295];  Kidd,  Dater  &  Price  Co.  v.  Mussel- 
man  Grocer  Co.,  217  U.  S.  461  [30  Sup.  Ct 
C06,  54  L.  Ed.  839].  It'ls  asked  whether  the 
state  could  require  all  corporations  or  all 
grocers  to  help  to  guarantee  each  other's 
solvency,  and  where  we  are  going  to  draw 
the  line.  But  the  last  Is  a  futile  question, 
and  we  will  answer  the  others  when  they 
arise.  With  regard  to  the  police  power,  as 
elsewhere  In  the  law,  lines  are  pricked  out 
by  the  gradual  approach  and  contact  of 
decisions  on  the  opposing  sides.  Hudson 
County  Water  Co.  t.  McCarter,  209  U.  S. 
349,  355  [28  Sup.  Ct  529,  52  L.  Ed.  828]. 
It  will  serve  as  a  datum  on  this  side  that  In 
our  opinion  the  statute  before  us  is  well 
within  the  state's  constitutional  power,  while 
the  use  of  the  public  credit  on  a  targe  scale 
to  help  Individuals  In  business  has  been  held 
to  be  beyond  the  line.  Loan  Association  v. 
Topeka.  20  WalL  056  [22  L.  Ed.  455] ;  Low- 
ell T.  Boston,  HI  Mass.  454  [15  Am.  B«p. 

It  is  argaed,  however,  that  the  statutes 
abora  referred  to  can  be  supported  on  prin- 
ciples not  applicable  to  the  statute  before 
uB.  First,  it  is  said  that  ttie  statutes  crea^ 
log  absolute  liability  on  railroad  companies 
for  losses  caused  by  fins  from  their  locomo- 
tive eo^ines  are  in  themselves  bat  a  return 
to  the  common  law  as  It  originally  existed. 
Bnt  this  does  not  meet  the  objection.  At 
the  time  the  common  law  became  a  rule  of 
action  for  the  American  states,  Uie  doctrine 
tliat  neglteence  or  fault  of  some  kind  was  a 
necessary  dement  of  UaMItl?  was  as  firmly 
imbedded  In  it  as  was  any  other  of  its 
tenets,  and  to  create  liability  regardless  of 
negligence  is  now  as  fundamental  a  change 
In  the  common  law  as  it  would  be  bad  the 
rale  always  remained  as  it  now  is.  Again, 
it  Is  said  that  the  right  to  nse  the  agentdes 
of  fire  and  steam  In  the  movement  of  trains 
Is  derived  from  le^slatlon  by  the  state,  and 
the  state  can,  for  tliat  reason,  prescribe  such 
limltatlrau  upon  and  annex  such  conditions 


to  its  use  as  it  may  deem  fit  and  necessary  to 
protect  from  Injury  those  who  come  In  con- 
tact with  it  But  the  premise  here  assumed 
Is  not  strictly  accurate.  The  use  of  Are  and 
steam  to  propel  trains  is  not  In  itself  unlaw- 
ful. On  the  contrary,  it  Is  as  much  a  nat- 
ural right  as  is  the  right  to  propel  them  by 
any  other  means  or  to  engage  in  any  other 
lawful  enterprise.  Hence  the  power  to  reg- 
ulate and  Interfere  with  the  right  must  come 
from  some  source  other  than  the  inherent 
unlawfulness  of  the  act  itself.  It  is  not 
meant  to  be  said,  of  course,  that  the  state, 
when  it  grants  a  charter  to  a  railroad  com- 
pany empowering  it  to  construct  and  oper- 
ate a  railroad  within  its  boundaries,  may  not 
annex  to  the  charter  such  conditions  as  it 
pleases.  But  that  Is  not  the  question  here. 
The  question  Is:  Whence  comes  the  power 
to  Impose  these  additional  burdens  upon  a 
railroad  corporation  by  legislative  flat  after 
it  has  received  its  charter  and  has  construct- 
ed and  is  operating  its  road  thereunder? 
Unless  the  Constitution  or  the  act  granting 
the  charter  itself  expressly  reserves  sucb 
right  the  Legislature  cannot  materially 
change  the  charters  of  railroad  companies 
after  It  has  once  granted  them.  The  power 
to  annex  additional  conditions  thereto  must 
therefore  be  found  In  some  other  power 
than  the  one  here  alluded  to.  Then,  again, 
It  is  said  with  reference  to  these  and  the 
bank  guaranty  statutes  that  the  corporations 
named  therein  are  affected  with  a  public  In- 
terest aiid  that  this  fact  renders  them  sub- 
ject to  regulations  that  they  would  not  other- 
wise be  subject  to.  But  again  we  say  that 
the  Legislature,  because  of  this  public  inters 
est,  may  be  warranted  in  imposing  such  a 
condition  as  a  precedent  right  to  engage  in 
the  business  of  railroading  or  banking,  but 
It  furnishes  no  reason  for  Imposing  addition- 
al conditions  after  the  business  has  been  en- 
tered upon  with  the  consent  of  the  state. 
The  property  of  sadi  instttntlons  is  private 
property,  and  Its  ownership  is  as  secure  and 
free  from  arbitrary  exactions  as  is  the  prop- 
erty Invested  in  enterprises  of  a  more  private 
nature.  Of  the  statutes  making  the  landlord 
liable  for  damages  caused  by  the  sale  of  in- 
toxicating liquors  by  his  tenant,  It  Is  said 
that  the  traffic  Is  nnlawful  In  itsdf;  that 
"whislcy  is  an  outlaw,"  and  hence  the  Leg- 
islature, if  it  permits  Its  sale  at  all,  may 
IHescribe  the  terms  upon  which  sales  shall 
be  made.  Bnt  here  again  the  assumption 
is  not  in  accord  with  the  fact  The  sale  of 
liquor  was  not  unlawful  at  common  law.  On 
the  contrary,  it  has  been  said  by  as  high  an 
authority  as  the  Supreme  Court  of  the 
United  States  that  the  state  could  no  more 
exclude  "its  importation  and  sale  in  original 
packages  without  the  consent  of  Congress 
than  it  could  adude  the  sugar  of  Louisiana, 
the  cotton  of  South  Garoliua,  the  wines  of 
California,  the  hops  of  Washington,  the  to- 
bacco of  Maryland  and  Connecticut  or  the 
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products  natural  or  manufactured  of  any 
state."  Lyng  v.  Michigan,  135  U.  S.  161, 
10  Sup.  Ct  72S,  SI  L.  £:d.  150.  It  refused 
to  classify  Intoxicating  liquors  with  rags 
or  otber  goods  Infected  with  disease,  or  with 
cattle  or  meat  or  other  provisions  which 
from  their  condition  are  unfit  for  human 
use  or  consumption,  as  It  was  conceded 
that  the  state  could  prohibit  the  importation 
and  use  of  these  in  any  form,  with  or  with- 
out the  consent  of  Congress.  It  seems  to  us, 
therefore,  that  It  cannot  be  successfully  con- 
troverted that  all  of  these  statutes  rest  up- 
on the  same  basic  principle  on  which  the 
statute  at  bar  rests;  that  is  to  say,  they 
have  their  fooodatlon  In  the  police  power  of 
the  state. 

Nor  is  it  sufficient  to  exclude  the  Industries 
mentioned  In  the  act  before  us  from  the  op- 
eration of  these  principles  to  say  that  they 
are  lawful  callings,  not  subject  to  absolute 
prohibition.  As  we  have  said  In  another 
place,  lawful  trades  and  businesses,  although 
private  In  their  nature,  are  subject  to  the  po- 
lice power,  and  may  be  controlled  and  regu- 
lated under  It  whenever  the  welfare  of  the 
state  requlses  It.  This  Is  well  illustrated  by 
the  laws  of  our  own  state.  For  example,  the 
statute  requiring  employers  of  labor  to  pay 
tbelr  employ^  In  lawful  money;  the  statute 
requiring  employers  of  female  help  in  stores 
or  offices  to  provide  each  of  them  with  a 
chair  or  stool  on  which  to  rest  when  their 
duties  permit;  the  statute  prohibiting  the 
employment  of  females  In  any  mechanical  or 
mercantile  establishment,  laundry,  hotel,  or 
restaurant,  for  more  than  10  hours  in  any 
one  day;  the  statute  limiting  the  number  of 
hours  an  employ^  will  be  permitted  in  any 
one  day  to  work  underground  In  a  coal  mine; 
the  statute  requiring  machinery  in  factories, 
mills,  and  workshops,  the  openings  of  all  hoist- 
ways,  hatchways,  elevators,  and  well  holes, 
to  be  guarded;  the  statute  appointing  a  com- 
missioner of  labor,  and  empowering  him  to 
Inspect  mills  and  factories  and  charge  the 
cost  thereof  to  the  mill  or  factory  inspected — 
are  all  statutes  regulating  lawful  trades  or 
businesses  not  affected  with  public  interests, 
yet  each  and  all  of  them  have  been  upheld 
and  enforced  in  a  long  line  of  cases  by  this 
court.  State  t.  Buchanan,  29  Wash.  602,  70 
Pac.  52,  59  L.  R.  A.  342,  02  Am.  St.  Rep.  930; 
Kirkham  v.  Wheeler-Osgood  Co.,  39  Wash. 
415,  81  Pac.  869:  ■Shortall  v.  Puget  Sound 
Bridge  &  Dredging  Co.,  45  Wash.  290,  8S  Pac. 
212,  122  Am.  St  Rep.  899;  Hall  v.  West  & 
Slade  MUl  Co.,  39  Wash.  447,  81  Pac.  915; 
Whelan  v.  Washington  Lumber  Co.,  41  Wash. 
163,  83  Pac.  98,  111  Am.  St  Rep.  1006. 

The  Supreme  Court  of  the  United  States, 
in  Sentell  v.  New  Orleans,  etc..  Railroad  Co., 
166  U.  S.  698,  17  Sup.  Ct  693,  41  1^  Ed.  1169, 
speaking  of  the  power  of  the  state  to  inter- 
fere with  private  property,  used  this  lan- 
guage: "Tliat  a  state,  in  a  bona  fide  exerdse 
of  its  police  power,  may  Interfere  with  pri- 
vate property,  and  even  order  its  deHtmction, 


Is  as  well  settled  as  any  legislative  power 
can  be,  which  has  for  its  objects  the  welfare 
and  comfort  of  the  dtisen.  For  instance, 
meats,  fruits,  and  vegetables  do  not  cease  to 
become  private  property  by  their  decay;  but 
it  is  clearly  within  the  power  of  the  state  to 
order  their  destruction  In  times  of  epidemic, 
or  whenever  they  are  so  exposed  as  to  be 
deleterious  to  the  public  health.  There  is 
also  property  in  rags  and  clothing;  but  that 
does  not  stand  In  the  way  of  their  destruc- 
tion In  case  they  become  Infected  and  dan- 
gerous to  the  public  health.  No  property  Is 
more  sacred  than  one's  home,  and  yet  a 
house  may  be  pulled  down  or  blown  np  by 
the  public  authorities,  if  necessary  to  avert 
or  stay  a  general  conflagration,  and  that, 
too,  without  recourse  against  such  anthorltlcB 
for  the  trespass." 

The  power  to  regulate,  therefor^  appllea 
alike  to  all  employments.  The  test  of  the 
power  Is  found  in  the  effect  the  pursuit  of 
the  calling  has  upon  the  public  weal  rather 
than  In  the  Inherent  nature  of  the  calling 
Itself. 

In  Allgeyer  v.  Louisiana.  165  n.  S.  578.  17 
Sup.  Ct  427,  41  L.  Ed.  832,  the  court  refer- 
ring to  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  said:  "The 
liberty  mentioned  In  that  amendment  means 
not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  p^- 
son,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  cltlzoi 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties; to  be  free  to  use  them  in  all  lawful 
ways;  to  live  and  work  where  he  will;  to 
earn  his  -  livelihood  by  any  lawful  calling; 
to  pursue  any  livelihood  or  avocation,  and  for 
that  purpose  to  enter  Into  all  contracts  whldi 
may  be  proper,  necessary  and  essential  to  his 
carrying  out  to  a  successful  condnslon  the 
purposes  above  mentioned." 

[3]  It  is  thought  the  act  at  bar  interferes 
with  certain  of  the  personal  rights  here  de- 
fined, particularly  with  the  right  of  contract 
and  is  for  that  reason  violative  of  this  provi- 
sion of  the  Constitution.  But  it  Is  recognized 
In  the  case  cited,  and  in  many  others,  that 
these  rights  are  not  absolute.  On  the  con- 
trary, It  has  been  many  times  said  that  there 
is  no  absolute  right  to  do  as  one  wills,  pursue 
any  calling  one  desires,  or  contract  as  one 
chooses;  that  the  term  "liberty"  means  ab- 
sence of  arbitrary  restraint  not  immunity 
from  reasonable  regulations  and  prohibitions 
Imposed  in  the  Interests  of  the  community. 
The  principle  was  thus  stated  In  Frlsble  t. 
United  States,  167  U.  8.  160,  16  Sup.  Ct  586, 
39  L.  Ed.  657:  "A  second  objection,.  Insisted 
upon  now  as  It  was  by  demurrer  to  the  In- 
dictment is  that  the  act  under  which  th« 
indictment  was  found  Is  unconstitutional,  be- 
cause Interfering  with  the  price  of  labor  and 
the  freedom  of  contract.  This  objection  also 
is  untenable.  While  It  may  be  conceded  that, 
generally  speaking,  among  the  inalienable 
rights  of  the  dtlzen  la  that  of  tiie  liberty  of 


Digitized  by 


Google 


Wash.) 


STATE  T.  CLAUSEN 


1113 


contract,  yet  such  liberty  la  not  absoltite  and 
universal.  It  Is  within  the  undoubted  power 
of  govemment  to  restrain  some  IndlvldualB 
from  all  contracts,  as  well  as  all  Individuals 
from  some  contracts.  It  may  deny  to  all  the 
right  to  contract  for  the  purchase  or  sale  of 
lottery  tickets;  to  the  minor  the  right  to  as- 
sume any  obligations,  except  for  the  neces- 
saries of  existence;  to  the  common  carrier 
the  power  to  make  any  contract  releasing 
himself  from  n^llgmce;  and,  indeed,  may 
restrain  all  engaged  in  any  employment  from 
any  contract  In  the  course  of  that  employ- 
ment which  is  against  public  policy.  The 
possession  of  this  power  by  government  in 
no  manner  conflicts  with  the  proposition  that, 
generally  speaking,  every  citizen  has  a  right 
freely  to  contract  for  the  price  at  bis  labor, 
services,  or  property." 

Again,  In  the  case  of  Holdeu  v.  Hardy,  169 
U.  S.  366,  18  Sup.  Ct  383,  42  L.  Bd.  780,  the 
court,  holding  constitutional  the  statute  of 
the  state  of  Utah  fixing  the  number  of  hours 
a  worklngman  should  be  permitted  to  work 
continuously  In  underground  mines,  used  this 
language:  "This  r^ht  of  contract,  however, 
Is  itself  subject  to  certain  limitations  which 
the  state  may  lawfully  Impose  in  the  exercise 
of  its  police  powers.  While  this  power  is  In- 
herent In  all  governments.  It  has  doubtless 
been  greatly  expanded  In  its  application  dur- 
ing the  past  century,  owing  to  an  enormous 
increase  in  the  number  of  occupations  which 
are  dangerous,  or  so  far  detrimental  to  the 
health  of  employes  as  to  demand  special  pre- 
cautions for  their  well-being  and  protection, 
or  the  safety  of  adjacent  property.  While 
this  court  has  held,  notably  In  the  cases  Da- 
vidson V.  New  Orleans,  96  U.  S.  97  [24  I*.  Ed. 
616],  and  Ylck  Wo  v.  Hopkins,  118  U.  S.  366 
[6  Sup.  Ct  1064,  30  L.  Ed.  220],  that  the  po- 
lice power  cannot  be  put  forward  as  an  ex- 
cuse for  oppressive  and  unjust  legislation.  It 
may  be  lawfully  resorted  to  for  the  purpose 
of  preserving  the  public  health,  safety,  or 
morals,  or  the  abatement  of  public  nuisances, 
and  a  large  discretion  'is  necessarily  vested 
in  the  Legislature  to  determine  not  oUIy  what 
the  interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protectloik  of 
such  interests.* " 

So  in  State  v.  Buchanan,  29  Wash.  602,  70 
Pac.  62,  69  L.  R.  A.  342,  92  Am.  St  Bep.  930, 
this  court  holding  constitutional  the  act  lim- 
iting the  number  of  hours  women  could  be 
required  to  work  in  one  day  in  mechanical 
and  mercantile  establishments,  said:  "Law 
Is,  or  ought  to  he,  a  progressive  science. 
While  the  principles  of  Justice  are  Immu- 
table, changing  conditions  of  society  and  the 
evolution  of  employment  make  a  change  In 
the  application  of  principles  absolutely  nec- 
essary to  an  Intelligent  administration  of 
government  In  the  early  history  of  the  law, 
when  employments  were  few  and  simple,  the 
relative  conditions  of  the  citizen  and  the 
state  were  different,  and  many  employments 
and  usee  which  were  then  considered  inalien- 


able rights  have  since,  from  the  very  neces- 
sity of  changed  conditions,  been  subjected 
to  legislative  control,  restriction,  and  re- 
straint. This  all  flows  from  the  old  an- 
nouncement made  by  B-lackstone  that  when 
man  enters  into  society,  as  a  compensation 
for  the  protection  which  society  gives  to  him, 
he  must  yield  up  some  of  his  natural  rights, 
and,  as  the  responsibilities  of  the  government 
Increase,  and  a  greater  degree  of  protection 
is  afforded  to  the  citizen,  the  recompense  is 
the  yielding  of  more  individual  rights.  Trans- 
portation companies  are  now  controlled  and 
restricted,  where  a  few  years  ago  they  claim- 
ed the  right  to  transact  their  business  ex- 
actly as  It  suited  their  private  interests. 
The  practice  of  medicine  is  restricted  and 
controlled,  laws  against  quackery  and  em- 
piricism are  enforced  without  question.  The 
sale  of  liquor,  which  formerly  was  a  l^it- 
imate  business,  and  which  the  citizen  had  a 
right  to  enter  into,  as  be  did  any  other  busi- 
ness, without  any  restrictions,  has  now  become 
subject  to  the  control  of  the  state,  or  to  ac- 
tual prohibition  at  the  will  of  the  state.  The 
changing  conditions  of  society  have  made  an 
im[>eratlve  call  upon  the  state  for  the  exer- 
cise of  these  additional  powers,  and  the  wel- 
fare of  society  demands  that  the  state  should 
assume  these  powers,  and  it  is  the  duty  of 
the  court  to  sustain  them  whenever  it  la 
found  that  they  are  based  upon  the  Idea  of 
the  promotion  and  protection  of  society." 

[4]  If,  therefore,  the  act  in  controversy  has 
a  reasonable  relation  to  the  protection  of  the 
public  health,  morals,  safety,  or  welfare,  it 
is  not  to  be  set  aside  because  it  may  Inci- 
dentally deprive  some  person  of  his  property 
without  fault  or  take  the  property  of  one 
person  to  pay  the  obligations  of  another.  To 
be  fatally  defective  in  these  respects,  the 
regulation  must  be  so  utterly  unreasonable 
and  so  extravagant  in  nature  and  purpose  as 
to  capriciously  Interfere  with  and  destroy 
private  rights. 

That  the  statute  here  In  qu«ition  has 
the  attribute  of  reasonableness,  rather  than 
that  of  capriclousness,  seems  incontrovertible. 
The  evil  it  seeks  to  remedy  Is  one  that  calls 
loudly  for  action.  Accidents  to  workmen  en- 
gaged In  the  industries  enumerated  In  It  are 
all  bpt  Inevitable.  It  seems  that  no  matter 
how  carefully  laws  for  the  prevelitlon  of  ac- 
cidents In  such  Industries  may  be  framed,  or 
how  rigidly  they  may  be  enforced,  there  is 
an  element  of  human  equation  that  enters 
into  the  problem  which  cannot  be  eliminated 
.ind  which  invariably  causes  personal  in- 
juries and  consequent  financial  losses  to  work- 
men engaged  therein.  Heretofore  these  loss- 
es have  been  borne  by  the.  injured  workmen 
themselves,  by  their  dependents,  or  by  the  state 
at  large.  It  was  the  belief  of  the  legislature 
that  they  should  be  borne  by  the  Industries 
causing  them,  or,  perhaps  more  accurately, 
by  the  consumers  of  the  products  of  such  In- 
d  us  tries.  That  the  principle  thus  sought  to 
be  put  Into  effect  to  eotmomlcalljr,  ndolDglcal- 
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]y,  aod  morally  sonnd,  we  think  must  be  con- 
ceded. It  la  so  treated  by  the  learned  coun- 
sel who  hare  filed  briefs  In  support  of  the 
auditor's  contentions;  it  Is  so  conceded  by 
all  modern  statesmen,  Jurists,  and  economic 
writers  who  have  voiced  their  opinion  on 
the  subject;  and  th^  principle  has  been  enact- 
ed Into  law  by  nearly  all  of  the  civilized 
countries  of  Europe,  by  Australia,  by  New 
Zealand,  by  the  Transvaal,  by  the  prindpal 
provinces  of  the  Dominion  of  Canada,  and  In 
a  partial  form  at  least  by  one  or  more  of 
South  American  republics.  Indeed,  so  uni- 
versal Is  the  sentiment  that  to  assert  to  the 
contrary  is  to  turn  the  face  against  the  en- 
lightened opinion  of  mankind.  The  common 
law  does  not  purport  to  afford  a  remedy  for 
the  condition  here  found  to  exist  It  affords 
relief  to  an  injured  workman  In  only  a  lim- 
ited number  of  cases — cases  where  the  injury 
1b  the  result  of  fault  on  the  part  of  the  em- 
ployer and  there  Is  want  of  fault  on  the  part 
of  the  workman.  For  the  greater  number  of 
Injuries  traceable  to  the  dangers  Incident  to 
Industry,  no  remedy  at  all  is  afforded.  The 
act,  therefore,  having  In  its  support  these 
economic  and  moral  considerations,  Is  not  un- 
constitutional for  the  reasons  sngi^ed  upon 
this  branch  of  the  argument. 

[E]  Passing  to  the  second  objection,  it  Is 
well  settled  that  neither  tbe  clause  of  the 
state  Constitution  prohibiting  class  legisla- 
tion, nor  the  clause  of  tbe  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States 
relating  to  the  equal  protection  of  the  laws, 
takes  from  the  state  the  power  to  classic  in 
the  adoption  of  police  regulations.  The  lim- 
itations Imitosed  admit  of  a  wide  discretion 
In  this  respect,  and  avoid  only  what  is  done 
without  any  reasonable  basis;  that  la,  such 
regulations  as  are  in  thelr-nature  arbitrary. 
The  learned  counsel  for  the  auditor  recognize 
this  distinction  and  consequently  do  not  at- 
tack the  act  because  it  la  confined  to  extra- 
hazardous occupations  as  its  field  of  regula- 
tion, but  complain  because  Its  benefits  are 
not  confined  to  workmen  Injured  while  en- 
gaged In  such  occupations.  It  is  claimed  that 
the  act  allows  workmen  employed  in  such 
industries  the  Iwnefit  of  the  act  when  injured 
outside  of  tbe  line  of  their  duties,  or  when 
engaged  In  the  business  of  the  concern  in  a 
capacity  not  affected  by  tbe  peculiar  hazards 
of  the  business.  We  have  quoted  enough  of 
the  statute  to  show  that  it  Is  somewhat  ob- 
scure In  these  respects,  but  we  are  not  in- 
clined to  think  the  point  fatal  to  the  act,  even 
though  we  concede  counsel's  Interpretation  of 
It  to  be  the  correct  one. 

[6]  In  section  27,  the  Leglslatur*  has  made 
it  clear  that  it  did  not  Intend  tbe  provlsionB 
relating  to  those  who  are  entitled  to  partake 
of  its  b^eflta  to  be  so  far  an  Integral  part 
of  the  act  that  it  could  not  be  eliminated  in 
part  without  destroying  the  act  in  Its  entire- 
ty. It  is  there  expressly  provided  that  the 
adjudication  of  Invalidity  of  any  part  of  the 
act  Bball  not  affect  the  Talldity  ttf  the  act 


as  a  whole  or  any  other  part  thereof.  This 
means  that  the  Legislature  Intended  the  act 
to  be  enforced  as  far  as  It  may  be,  even 
though  it  might  not  be  valid  in  Its  entirety. 
It  was  competent  for  tbe  Legislature  so  to 
provide.  Anything  It  could  bare  elltnlnated 
itself  and  left  an  operative  act  can  be  elimi- 
nated by  the  courts  without  destroytag  the 
entire  act,  if  it  is  tbe  will  of  tbe  Legislature 
that  the  remaining  parts  of  the  act  shall 
stand  after  such  elimination.  Bo  here,  if  it 
be  true  that  the  Legislature  has  gone  too  far 
in  this  direction,  and  has  attempted  to  in- 
clude within  its  ben^ts  certain  employte 
who  cannot  be  included  without  inclncUng  em- 
ployes generally,  these  can  be  omitted  In  the 
administration  of  the  act  without  the  neces- 
sity of  nullifying  the  entire  act  But  wheth- 
er any  such  workmen  are  so  Improperly  in- 
cluded we  shall  not  here  determine.  Tbe 
question  can  best  be  met  when  It  arises  dur- 
ing the  course  of  the  act's  administration. 

[7,  B]  Again,  it  Is  said  that  the  act  violates 
the  provisions  relating  to  class  legislation 
because  it  diverts  the  contributions  exacted 
from  the  numerous  Industries  to  the  relief 
of  a  particular  class  of  Injured  and  disabled 
workmen.  Instead  of  applying  it  to  the  relief 
of  Injured  worlunen  generally  or  applying 
it  to  the  use  of  the  state  at  large.  But  to 
divert  the  money  collected  in  this  manuer  to 
a  special  use  Is  one  of  the  prerogatives  of 
l^lsiatlon.  The  right  of  the  state  to  regulate 
any  form  of  Industry  arises  from  the  tact 
that  its  pursuit  affects  Injuriously  the  health, 
safety,  morals,  or  welfare  of  the  persons  en- 
gaged in  It,  or  is  inimical  in  some  form  to 
some  portion  of  the  Individuals  of  the  com- 
munity. It  la  not  necessary  that  it  always 
affect  Injuriously  the  public  at  large.  On  the 
contrary,  it  may  be  regulated  if  It  affects  in- 
juriously those  engaged  in  it.  or  those  brought 
In  direct  contact  with  It,  even  though  Its 
pursuit  may  benefit  generally  the  people  of 
the  state  at  larg&  Nor  Is  there  any  particu- 
lar form  which  the  regulation  must  take. 
The  conduct  of  the  business  may  be  prohib- 
ited entirely  In  a  particular  place  or  In  a 
particular  manner;  Its  pursuit  may  be  re- 
stricted to  certain  hours  of  the  day;  it  may 
be  permitted  to  be  conducted  only  In  case  pro- 
tective devices  are  used;  or  it  may  be  permit- 
ted In  certain  forms,  and  a  sum  of  money 
exacted  from  tbe  individuals  carrying  it  on 
for  the  purpose  of  recompensing  those  who 
suffer  losses  because  thereof. 

So,  in  this  instance,  if  the  Legislature  be- 
lieved that,  to  permit  the  pursuit  of  tbe  In- 
dustries named  after  the  present  manner  of 
conducting  them  was  graierally  for  the  pub- 
lic good  In  spite  of  the  losses  the  method  at 
pursuit  entailed,  there  is  no  reason  wliy 
It  should  not  confine  its  relations  to  com- 
pelling the  owners  and  conductors  of  such 
Industries  to  create  a  fund  out  of  which  tbe 
losses  caused  thereby  alionld  be  made  good. 
That  legislation  in  this  form  Is  not  daaa 
legislation,  nor  a  denial  to  owners  ot  pnq>- 
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erty  of  the  equal  protection  of  the  laws, 
1b  well  sustained  by  authority. 

In  Jensen  v.  South  Dakota  Cent  Ry.  Co., 
25  S.  D.  506,  127  N.  W.  G50,  the  court,  dis- 
cussing the  question,  used  this  language: 
"The  exercise  of  the  police  power  In  this 
class  of  cases  is  based  upon  the  ground  that, 
where  persons  are  engaged  in  a  calling  or 
business  attended  with  danger  to  other  per- 
sons and  their  property,  then  the  Legisla- 
ture may  step  tn  and  Impose  conditions  upon 
the  exercise  of  such  calling  or  business  for 
the  general  good  and  welfare  of  society,  and 
may  prescribe  the  terms  on  which  snch  dan- 
gerous calling  or  business  will  be  permit- 
ted to  be  carried  on  by  persons  in  charge 
thereof,  whether  such  persons  happen  to  be 
private  individuals  or  railway  corporations. 
The  fact  that  such  legislatiye  exercise  of 
the  police  power  applies  alike  to  all  persons 
and  all  corporations  engaging  In  -such  dan- 
gerous calling  or  business  relieves  It  from 
the  charge  and  contention  that  there  is  a 
denial  of  equal  protection  under  the  law  by 
reason  of  such  enactments." 

In  Firemen's  Benevolent  Ass'n  t.  Louns- 
bury,  21  111.  511,  74  Am.  Dec.  115,  the  court 
had  under  consideration  a  statute  of  the 
state  of  Illinois  which  created  a  corpora- 
tion called  the  Firemen's  Benevolent  Asso- 
ciation, and  required  every  insurance  agent 
In  the  city  of  Chicago  to  pay  to  the  associa- 
tion a  tixed  percentage  upon  the  amount  of 
Are  insurance  premiums  collected  by  him  per 
year  from  Are  Insurance  effected  upon  prop- 
erty in  the  city,  to  be  used  solely  for  the 
relief  of  distressed,  sick,  injured,  or  dis- 
abled firemen  and  their  immediate  families. 
Answering  the  objection  that  the  act  was 
void  as  class  legislation,  the  court  said: 
"There  Is  nothing  to  be  found  in  the  Consti- 
tution which  can  be  held  to  inhibit  the  Leg- 
islature from  imposing  burdens,  or  raising 
money  from  citizens  of  the  state,  which 
is  not  for  the  direct  benefit  of  the  state,  and 
is  never  designed  to  belong  to  the  state.  To 
deprive  the  Legislature  of  this  power  would 
to  a  great  extent  destroy  its  usefulness — 
while  It  would  to  a  certain  extent  deprive  It 
of  the  power  of  abuse,  It  would  destroy  its 
power  to  regulate  by  law  a  thousand  things, 
which  the  public  good  requires  shonld  be 
regulated  by  law.  •  •  •  Let  us  once 
hold  that  the  Legislature  could  not  compel 
any  citizen  to  submit  to  a  burden,  except 
for  the  benefit  of  the  state  aggregate,  or  for 
some  subdivision  of  it,  as  a  county,  city,  or 
town,  or  to  pay  any  money  except  it  shall  go 
into  the  state  or  some  subordinate  public 
treasury,  and  we  should  soon  find  ourselves 
on.  the  brink  of  anarchy  itself — we  should 
tie  up  the  hands  of  the  Legislature,  It  is 
true,  80  that  they  might  not  do  some  evilB 
which  they  have  hitherto  had  the  power  of 
doing;  but  we  should  also  let  loose  upon 
society  10,000  evils,  which  In  every  well-reg- 
ulated community  it  has  always  t>een  the  du- 
ty of  the  Legislature  to  suppress.   It  la  In 


Ibe  exercise  of  this  Indispensable  power  that 
ferries,  toll  bridges,  and  the  like  are  li- 
censed or  chartered.  The  Legislature,  find- 
ing It  necessary  to  afford  especial  encourage- 
ment to  private  enterprise  to  erect  a  bridge 
or  a  ferry,  has  ever  exercised  the  power 
of  Imposing  a  burden  on  some,  for  the  bene- 
fit of  others.  Who  ever  doubted  the  right 
of  the  Legislature  to  charter  a  bridge  and  to 
require  all  persons  crossing  the  stream  with- 
in certain  limits,  to  pay  the  tolls,  whether 
they  cross  on  the  bridge  or  not?  It  is  the 
exercise  of  the  same  power,  which  fixes  the 
fees  of  officers  for  the  performance  of  cer- 
tain services.  It  Is  the  power  which  the 
Legislature  possesses,  of  imposing  burdens 
upon  certain  members  of  the  community  who 
are  supposed  to  be  benefited,  by  the  efforts 
or  acts  of  certain  other  membera  of  the 
community,  as  a  reward  or  compensation  for 
such  acts.  •  •  •  It  would  fill  a  volume 
to  enumerate  all  the  familiar  instances  of 
the  exercise  of  this  power — a  power  which 
must  be  exercised  constantly  In  every  civil- 
ized community,  or  the  well-being  of  that 
community  must  vitally  suffer." 

In  State  r.  Cassidy,  22  Minn.  S12,  21  Am. 
Rep.  765,  the  court  sustained  an  act  which 
required  the  vendors  of  Intoxicating  liquors 
to  pay  a  fixed  sum  per  annum  into -the  state 
treasury,  in  addition  to  the  usual  license  fee, 
as  a  fund  to  be  disbursed  by  a  state  com- 
mission in  the  creation  and  operation  of  a 
state  asylum  for  the  care  and  cure  of  in- 
ebriates. The  court  in  its  opinion  points 
out  that  the  act  Is  an  exercise  of  police 
power,  saying:  "It  regards  the  traffic  as  one 
tending  to  produce  intemperance,  and  as 
likely,  by  reason  thereof,  to  entail  upon  the 
state  the  expense  and  burden  of  providing 
for  a  class  of  persons  rendered  incapable  of 
self-support,  the  evil  Influence  of  whose 
presence  and  example  upon  society  Is  neces- 
sarily Injurious  to  the  public  welfare  and 
prosperity,  and  therefore  calls  for  such  leg- 
islative interirasltfon  as  will  operate  as  a  re- 
straint upon  the  business,  and  protect  the 
community  from  the  mischiefs,  evils,  and 
pecuniary  burdens  flowing  from  its  prosecu- 
tion. •  •  •  That  these  provisions  unmis- 
takably partake  of  the  nature  of  police  regu- 
lations, and  are  strictly  of  that  character, 
there  can  be  no  doubt,  nor  can  it  be  denied 
that  their  expediency  or  necessity  la  solely  a 
l^slatlve,  and  not  a  judicial,  question. 
*  *  *  Regarding  the  law  as  a  precaution- 
ary measure,  intended  to  operate  as  a  whole- 
some restraint  upon  the  traffic,  and  as  a  pro- 
tection to  soclet7  against  its  consequent 
evils,  the  exacted  fee  is  not  unreasonable  in 
amount,  and  the  purpose  to  which  it  is 
devoted  Is  strictly  pertinent  and  appropriate. 
It  could  not  be  questioned  but  that  a  rea- 
sonable sum  Imposed  in  the  way  of  an  In- 
demnity to  the  state  against  the  expense  of 
maintaining  a  police  force  to  supervise  the 
conduct  of  those  engaged  in  the  business, 
and  to  guard  against  the  dlsoTders  and  in- 
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fraetions  of  law  occasioned  by  Its  prosecu- 
tion, would  be  a  legitimate  exercise  of  tbe 
police  power,  and  not  open  to  tlie  objection 
that  It  was  a  tax  for  the  purpose  of  rev- 
enue, and  therefore  unconstitutional.  Be- 
dalming  the  Inebriate,  restoring  him  to  so- 
ciety, prepared  again  to  discharge  the  duties 
of  citizenship,  equally  promotes  the  public 
welfare,  and  tends  to  the  accomplishment  of 
like  beneficial  results,  and  It  is  difficult  to 
see  wherein  the  imposition  of  a  reasonable 
license  fee  would  be  any  the  less  a  proper 
exercise  of  this  power  in  the  one  case  than 
In  the  other.  The  purpose  to  which  the  li- 
cense fund  created  by  the  act  is  designated 
Is  more  consonant  to  the  idea  of  regulating 
the  traffic  and  preventing  Its  evils  tiian  Is 
the  case  under  the  general  license  law, 
which  devotes  the  fees  received  to  common 
school  purposes,  and  we  are  not  aware  that 
any  objection  has  ever  been  nrged  against 
that  law  on  that  accoimt" 

A  statute  of  Kentucky  Imposed  upon  all 
dogs  a  tax  at  a  fixed  sum  per  capita,  to  be 
paid  by  their  owners,  for  the  creation  of  a 
fund  to  be  disbursed  to  sheep  growers  whose 
sheep  should  be  Injured  or  destroyed  by  the 
ravages  of  do^.  In  McGlone  v.  Womack, 
129  Ky.  274,  111  S.  W.  688,  17  L.  R.  A.  (N. 
S.)  S55,  this  Statute  was  challenged  by  a 
number  of  owne»  of  dogs  on  the  ground 
that  it  violated  the -state  Constitution.  An- 
swering the  objection  that  it  was  class  legis- 
lation, the  court  said:  "Nor  do  we  think  the 
act  is  inimical  to  that  portion  of  section  S 
of  the  Bill  of  Rights  which  provides: 
■  ♦  •  •  And  no  grant  of  exclusive,  separ- 
ate public  emoluments  or  privileges  shall  be 
made  to  any  man  or  set  of  men,  except  In 
consideration  of  public  services.  ♦  •  • ' 
As  we  view  it,  the  statute  does  not  confer 
any  special  privilege  on  the  owner  of  sheep. 
It  merely  protects  these  owners  from  the 
destruction  of  their  property  by  dogs.  It  Is 
the  duty  of  the  state  to  protect  every  citi- 
zen In  bis  life,  liberty,  and  property ;  and 
It  certainly  is  within  the  competency  of  the 
Legislature  to  exercise  the  police  power  of 
the  state  to  protect  all  property  against  the 
ravages  of  destructive  animals.  The  ques- 
■tlon  as  to  how  this  Is  to  be  done  and  what 
property  is  to  be  so  protected  Is  a  matter 
of  legislative  discretion.  Undoubtedly  the 
sheep  Industry  is  a  most  Important  one  to 
the  whole  state.  All  of  our  citizens  are  in- 
terested In  an  industry  which  supplies  the 
market  with  wliolesome  meat,  provides 
means  of  obtaining  warm  and  comfortable 
clottiitig,  and  at  the  same  time  furnishes  la- 
bor to  the  otherwise  unemployed.  It  Is  only 
necessary  to  allude  to  this  phase  of  the 
question.  The  Importance  of  the  Industry  as 
a  whole  Is  most  obvious.  It  Is  equally  ob- 
vious that  sheep  are  peculiarly  liable  to  the 
ravages  of  dogs.  They  have  neither  the 
fieetness  to  escape  nor  the  courage  to  de- 
fend themselves  from  attadi,  and  their 
lent  BnfEttlng  enables  the  dog  to  prey  upcHU 


them  without  any  danger  tliat  the  owner 
win  be  warned  of  the  destruction  of  hls- 
property  by  the  outcry  of  the  dying  animaL 
*  *  *  The  fact  that  sheep  are  generally 
killed  at  night  when  It  Is  Impossible  to  as- 
certain the  owner  of  the  dog  committing  the- 
ravage  makes  It  necessary,  If  protection  Is 
to  he  had  throutfh  this  channel  at  all.  that 
each  owner  of  a  dog  should  be  required  to 
contribute  a  small  amount  to  a  common 
fund  dedicated  to  the  remuneration  of  own- 
ers of  sheep  killed  by  unknown  dogs.  As 
said  before,  this  Is  simply  requiring  the 
owners  of  dogs  to  make  good  the  ravages  of 
dangerous  animals  kept  by  them;  and  na 
citizen  has  just  cause  of  complaint,  If  he 
keeps  auimala  destructive  to  the  property  of 
others,  that  he  Is  required  to  make  good 
the  damages  done  by  them.  The  statute,  In 
truth.  Is  but  an  enforcement  of  the  maxim, 
'Sic  utere  tuo  ut  allenum  non  Isedas,*  and,  as 
such,  Its  constitutionality  Is  beyond  success- 
ful question."  See.  also.  Leavltt  v.  MorrlSr 
105  Minn.  170,  117  N.  W.  393,  17  L.  B.  A. 
(N.  8.)  984;  Mitchell  v.  WUtlams,  27  Ind. 
62;  Van  Horn  v.  People,  46  Mich.  183,  9 
N.  W.  246,  41  Am.  Rep.  159;  Cole  v.  Hall. 
103  III.  30;  Longyear  v.  Buck,  83  Mich.  236. 
47  N.  W.  234,  10  L.  B.  A.  43j  Holst  T.  Roe, 
39  Ohio  St.  340,  48  Am.  Rep.  469;  State  tJ 
Frame,  89  Ohio  St.  399. 

The  foregoing  cases,  while  defending  the 
statute  here  In  question  against  the  charge 
of  class  legislation,  are  Interesting  from  an- 
other aspect  also.  They  furnish  examples 
of  constitutional  statutes  creating  liability 
without  fault.  To  effect  Insurance  as  an 
agent,  to  sell  intoxicattng  liquors  where  not 
forbidd^  by  the  state,  or  to  own  and  keei> 
dogs,  is  not  of  Itself  unlawful,  and  it  would 
seem  that  any  reason  which  would  justify 
the  levying  of  a  tax  on  persons  pursuing 
these  occupations  as  business  callings,  or 
owning  and  keeping  the  species  of  projierty 
mentioned,  would  justify  the  levy  sought  to 
be  made  by  the  act  before  us. 

[9]  The  third  principal  objection  to  the 
constitutionality  of  the  act  Is  that  it  vio- 
lates the  provisions  of  the  Constitution  de- 
signed to  secure  equal  and  uniform  taxa- 
tion of  property  for  public  purposes.  As  the 
charge  laid  on  the  persons  engaged  In  the 
industries  named  In  the  act  Is  a  pecuniary 
burden  imposed  by  public  authority,  It  par- 
takes of  the  nature  of  a  tax  and.  In  the 
language  of  a  distinguished  Judge  discussing 
a  similar  question,  "for  many  purposes 
might  be  so  spoken  of  without  harm."  But 
It  Is  manifest  that  it  is  not  a  "tax"  in  the 
sense  the  word  Is  used  in  the  sections  of  the 
Constitution  to  which  reference  Is  here 
made.  No  accession  to  the  public  revenue, 
general  or  local,  is  authorized  or  aimed  at. 
The  purpose  of  the  exaction  is  entirely  dif- 
ferent It  is  to  be  used,  not  to  meet  the  cur- 
rent expenses  of  government,  but  to  recom- 
pense employte  of  the  industries  on  whom 
the  burden  la  Imposed  tor  injuries  received 
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i)7  them  while  engaged  In  the  pnrsalt  at 
their  employment.  It  Is  the  consideration 
which  the  owners  of  the  Industries  -pay  for 
the  privilege  of  carrying  them  on.  It  Is 
therefore  In  the  nature  of  a  license  tax,  and 
can  be  Jnetlfled  on  the  principle  of  law  that 
jQBtlfles  the  Imposition  and  collection  of  li- 
cense taxes  generally. 

[M]  In  this  state,  sneh  taxes  may  be  im- 
posed, either  as  a  regulation  or  for  the  pur- 
poses of  revenue,  the  only  limitation  npon 
the  power  being  that  such  taxes  when  Im- 
posed on  useful  trades  and  Industries  shall 
not  be  unreasonable,  and  If  a  class  of  trades 
or  industries  Is  selected  from  the  whole,  and 
the  tax  Imposed  upon  the  class  selected 
alone  ratber  than  npon  the  whole,  that  there 
be  some  reasonable  ground  for  making  the 
^iBUnctlon.  Walla  Walla  v.  Ferdon,  21 
Wash.  308,  57  Pac.  796;  Fleetwood  v.  Read, 
21  Wash.  047,  58  Pac.  065,  47  L.  R.  A.  205 ; 
StuU  V.  De  Mattos,  23  Wash.  71,  62  Pac.  451. 
51  L.  R.  A.  892 ;  Seattle  t.  Barto,  31  Waab. 
141,  71  Pac.  735 :  In  re  Garflnkle,  37  Wash. 
650,  80  Pac.  188;  Ollure  Mfg.  Co.  v.  Pld- 
duck-BoBB  Co.,  38  Wash.  137,  80  Pac.  276; 
KIcKnlght  Hodge,  60  Wash.  289,  104  Pac. 
504. 

The  general  rule  governing  the  right  to 
Impose  Bucb  license  taxes  is  well  stated  by 
Judge  Brewer  In  Newton  t.  Atchison,  31 
Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486,  in 
the  following  language:  "Before  noticing 
some  specific  objections  which  are  made  to 
this  particular  tax,  we  think  it  proper  to 
state  certain  general  propositions  which  un- 
derlie this  matter  of  a  license  tax.  First  In 
the  absence  of  any  Inhibition,  express  of  im- 
plied. In  the  Constitution,  the  Legislature 
has  power,  either  directly  to  levy  and  collect 
license  taxes  on  any  business  or  occupation, 
or  to  delegate  like  authority  to  a  municipal 
corporation.  This  seems  to  be  the  concur- 
rent voice  of  all  the  authorities.  In  1  Dil- 
lon on  Municipal  Corporations  (3d  Ed.)  { 
357,  note,  the  antbor  says;  'Unless  special- 
ly restrained  by  the  Constitution,  the  Legis- 
lature may  provide  for  the  taxing  of  any 
■occupation  or  trade,  and  may  confer  this 
power  upon  municipal  corporations.'  In 
Burroughs  on  Taxation,  p.  148,  Is  this  lan- 
guage: 'Where  the  Constitution  is  silent  on 
the  subject,  the  right  of  the  state  to  exact 
from  Its  citizens  a  tax  regulated  by  the  avo- 
«ition8  they  pursue  cannot  be  questioned.' 
In  Savings  Society  Colte,  6  Wail.  606  [18 
L.  Ed.  897],  the  Supreme  Court  of  the  Unit- 
ed States  thus  states  the  law:  'Nothing  can 
be  more  certain  in  legal  decision  than  that 
the  privileges  and  franchises  of  a  private 
corporation,  and  all  trades  and  avocations 
by  which  the  citizens  acquire  a  Uvellbood, 
may  be  taxed  by  a  state  for  the  support  of 
the  state  government.'  Hamilton  Co.  v.  Maa- 
sachnsetts,  6  Wail.  G38  [18  L.  Ed.  904]; 
Cooley  on  Taxation,  884-S92,  410.  On  page 
384  the  author  observes:  'The  same  la  true 
of  occupationa;  government  may  tax  one,  or 


it  may  tax  all.  There  la  no  restriction  upon 
Its  power  In  this  regard  unless  one  is  ex- 
pressly Imposed  by  the  Constitution.'  In 
State  Tax  on  Fordgn-held  Bonds,  Ifi  Wall. 
300  [21  L.  Ed.  179],  Field,  among  other 
things,  speaking  of  the  power  of  taxa- 
tion, says:  'It  may  touch  property  in 
every  sbape,  In  its  natural  condition.  In 
its  manufactured  form,  and  In  its  various 
transmutations.  And  the  amount  of  taxa- 
tion may  tie  determined  by  the  value  of 
the  property,  or  its  us^  or  Its  capacity,  or 
Its  productiveness.  It  may  touch  business 
in  the  almost  Inflnlte  forms  In  which  It  Is 
conducted;  In  professions,  In  commerce.  In 
manufactures,  and  in  tmnsportatloo.  Un- 
less restrained  by  the  Constitution,  the  pow- 
er as  to  tbe  mode,  forma,  and  extent  of  tax- 
ation is  unlimited.'  See,  also,  the  autborl- 
ties  collected  in  Fretw^  v.  City  of  Troy,  18 
Kan.  274.  Nor  does  this  rest  alone  upon  a 
mere  matter  of  authority.  Full  legislative 
power  is,  save  as  spedally  restricted  by  the 
Constitution,  vested  in  the  Legislature.  Tax- 
ation Is  a  legislative  power.  Full  discre- 
tion and  control  therefore  in  reference  to 
It  are  vested  In  the  Legislature,  save  when 
specially  restricted.  There  Is  no  Inherent 
vice  In  the  taxation  of  avocations.  On  the 
contrary,  business  is  as  Intimate  an  object 
of  the  taxing  power  as  property.  Oftentimes 
a  tax  on  the  former  results  In  a  more  even 
and  exact  Justice  than  one  on  the  latter.  In- 
deed, the  taxing  power  Is  not  limited  to  el- 
tber  property  or  avocations.  It  may,  as  was 
In  fact  done  during  the  late  war  and  the 
years  Immediately  succeeding,  be  cast  upon 
incomes,  or  placed  upon  deeds  and  other  in- 
struments. We  know  there  is  quite  a  preju- 
dice against  occupation  taxes.  It  is  thought 
to  be  really  double  taxation.  Judge  Dillon 
well  says  that  'such  taxes  are  apt  to  In- 
equitable, and  the  principle  not  free  from 
danger  of  great  abuse.*  Yet,  wisely  Impos- 
ed, they  will  go  far  toward  equalizing  pub- 
lic burdens.  A  lawyer  and  a  merchant  may, 
out  of  tbeir  respective  avocations,  obtain  the 
same  income.  Each  receives  the  same  pro- 
tection and  enjoys  the  same  benefits  of  so- 
ciety and  government  Yet  the  one  having 
tangible  property  pays  taxes;  the  otber, 
whose  property  is  all  In  legal  learning  and 
skill,  wholly  Intangible,  pays  nothing.  A 
wisely-adjusted  occupation  tax  equalises 
these  inequalltlea  But  after  all,  these  are 
questions  of  policy,  and  for  legislative  con- 
sideration. It  is  enough  for  tbe  courts  that, 
both  occupation  and  property  are  legitimate 
objects  of  taxation;  that  they  are  essential- 
ly dissimilar;  that  constitutional  provisions 
regulating  the  taxation  of  one  do  not  con- 
trol that  of  the  other;  and  that  there  are 
no  constitutional  Inhibitions  on  the  taxation 
of  business,  either  by  tbe  Legislature  di- 
rectly, or  by  municipal  corporations  there- 
to empowered  by  the  Legislature.  Second. 
There  Is  no  inhibition,  express  or  Implied, 
in  our  Constitution,  on  the  power  of  the  Lec- 
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islattire  to  lery  and  collect  license  taxes,  or 
to  delegate  like  power  to  municipal  corpora- 
tions. It  Is  not  pretended  tbat  tbere  Is  any 
express  Inhibition.  It  has  been  contended 
that  section  1,  art  11,  creates  an  implied  in- 
hibition, and  this  because  it  reads  that  'the 
Legislature  shall  provide  for  a  anlform  and 
equal  rate  of  assessment  and  taxation.*  But 
that  section  obviously  r^en  to  proper^,  and 
not  to  license  taxes." 

In  Fleetwood  v.  Read,  supra,  this  court 
discussing  the  question  whether  taxation  of 
this  sort  was  prohibited  by  the  Constitution, 
said:  "It  is  Insisted,  alsot  that  the  ordinance 
is  void  because  It  Imposes  a  burden  upon  a 
portion,  and  not  the  whole,  of  a  class  of 
merchants.  We  do  not  think  this  contention 
Is  tenable.  The  ordinance  does  apply  to  all 
merchants  who  see  fit  to  engage  in  the  busi- 
ness of  buying  tickets  of  that  kind,  and  the 
constitutional  provision  (article  1,  {  12)  that 
no  law  shall  be  passed  granting  to  any  citi- 
zen, class  of  citizens,  or  corporation  other 
than  municipal,  privileges  or  Immunities 
which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens  or  corporations,  can- 
not be  invoked  against  this  ordinance.  The 
adjudicated  cases  in  this  respect  are  so  nu- 
meroas  that  It  Is  scarcdy  worth  whUe  to 
mentlOQ  them  here.  The  ordinance  cannot 
be  held  Told  on  account  of  exeessive  burden 
imposed.  It  Is  not  so  Impressive  that  It  will 
in  any  way  interfere  with  the  rights  of  mer- 
chants. However  wrong  the  policy  may  be 
which  prompted  the  enactment  of  this  ordi- 
nance, or  however  doubtful  the  propriety  of 
passing  such  an  ordinance,  those  are  ques- 
tions which  are  submitted  by  the  Legisla- 
ture to  the  discretion  of  the  council,  and 
upon  them  It  is  not  our  province  to  com- 
ment We  think,  without  further  Investiga- 
tion, that  there  la  no  doubt  that  the  ordi- 
nance is  warranted  by  l^slatlve  authority. 
Some  question  was  raised  by  the  court  at 
the  time  of  the  argument  of  this  case  in  re- 
lation to  the  ordinance  being  In  conflict  with 
sections  1,  2,  and  9  of  article  7  of  the  state 
Constitution,  which  provide  for  uniformity 
In  taxation.  Counsel  for  the  respondent  was 
requested  by  the  court  to  furnish  It  with  a 
brief  on  that  subject,  which  be  did,  and  upon 
an  examination  of  the  cases  cited  and  of 
other  cases,  we  hare  become  convinced  that 
the  question  raised  by  the  court  was  not  a 
question  pertinent  in  this  case;  that,  under 
the  great  weight  of  authority,  a  tax  on  oc- 
cupation, business,  etc.,  is  pot,  In  legal  con- 
templation, a  tax  on  property,  which  falls 
within  the  Inhibition  imposed  by  the  usual 
constitutional  prorislons  In  relation  to  uni- 
formity of  taxation;  and.  In  consideration  of 
the  fact  that  the  state  Constitution  Is  a  lim- 
itation upon  the  actions  and  powers  of  the 
Legislature  instead  of  a  grant  of  power,  that 
the  power  of  the  Legislature  to  tax  trades, 
professions,  and  occupations  Is,  in  the  att- 
scnce  of  constitutional  reatrlctlon,  a  matter 


within  Its  absolute  control  and  resting  cm- 
tirely  In  sound  legislative  discretion." 

The  sums  exacted  from  the  several  Indus- 
tries named  we  think  may  be  treated  as  par- 
taking t>oth  of  the  nature  of  a  license  for 
revenue  and  regulation;  as  such,  however,  w« 
find  nothing  In  the  principle  inimical  to  ei- 
ther the  state  or  federal  Constitutions. 

[11]  The  fourth  principal  reason  for  which 
the  act  Is  thought  to  be  unconstitutional  la 
that  it  interferes  with  the  right  of  trial  by 
Jury.  It  Is  said  that  the  Legislature  cannot 
fix  a  Procrustean  rule  for  tlie  admeasurement 
of  damages  arising  from  Injuries  received 
by  one  In  the  employment  of  another,  aa  the 
employer  and  the  employe  alike  have  the 
right  to  submit  to  a  Jury  both  the  question 
of  the  right  to  recover  for  any  such  Injury, 
and  the  question  of  the  amount  that  may 
be  recovered  therefor.  But  we  cannot  think 
the  rule  absolute.  It  may  be  that  the  Leg- 
islature cannot  fix  the  amount  of  recovery, 
or  provide  for  an  absolute  recovery,  in  all 
eases  where  one  person  is  Injured  by  an- 
other, regardless  of  the  relation  of  the  par- 
ties, or  the  question  whether  the  Injury  la 
or  is  not  the  result  of  negligence;  but  it 
does  not  follow  that  it  may  not  so  provide 
where  the  Injury  happens  in  tbat  class  of 
employments  subject  to  legislative  regula- 
tion and  control.  If  It  be,  as  we  have  at- 
tempted to  show,  a  proper  regulation  ot 
hazardous  industries  to  compel  those  engag- 
ed therein  as  owners  or  operators  to  pay  a 
fixed  sum  Into  a  fund  to  be  used  for  the 
purpose  of  compensating  the  employes  there- 
of for  injuries  received  by  them,  It  Is  diffi- 
cult to  understand  why  It  la  not  also  proper 
regulation  to  require  the  employes  of  such 
industries  to  accept  a  given  sum  for  any  ln< 
Jury  they  may  receive  while  so  engaged. 
The  same  power  that  authorizes  the  state  to 
regulate  the  participation  of  the  one  In  the 
particular  industry  would  seem  to  aathorlze 
It  to  regulate  the  participation  of  the  other 
therein.  Theoretically,  of  course,  the  em- 
ployer and  employe,  on  entering  Into  a  con- 
tract by  which  the  one  engages  the  services 
of  the  other,  stand  on  the  same  plane,  but 
In  practice,  as  it  is  well  Imown,  this  ideal 
condition  very  seldom  exists.  Qreed  and 
sagacity  on  the  one  side,  and  necessity  and 
incapacity  on  the  other,  some  time  lead  to 
contracts  that  create  conditions  little  sbort 
of  peonage;  and  our  own  reports  abound 
with  instances  where  men  have  l>een  Induc- 
ed to  work  in  situations  so  dangerous  to 
life  and  limb  that  the  wonder  is  not  that 
some  of  them  were  injured,  but  rather  that 
any  of  them  escaped  injury.  Indeed,  It  la 
a  common  thing  for  an  employer,  In  defense 
of  an  action  of  damages  brought  by  his  em- 
ploye  for  Injury  received  in  such  a  situa- 
tion, to  urge  that  the  dangers  of  the  place 
were  so  obvious  and  apparent  that  the  «&• 
ploye  was  guilty  of  contributory  n^llgoice 
for  working  tiierdn.   These  conditions,  we 
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think,  anthorlze  tbe  Intnference  of  the  I^- 
telatnre.  The  gronnda  upon  which  the  em- 
ployer may  be  held  to  contribute  to  a  fund 
for  the  relief  of  all  Injuries  sustained  by  bla 
employ^,  whatever  the  cause,  we  have  al- 
ready stated.  The  obligation  of  the  employ^ 
to  accept  the  conditions  of  the  statute  can 
rest  on  like  grounds,  namely,  the  welfare 
of  the  state.  The  relation  being  one  of  con- 
tract between  employer  and  employe,  the 
state  may  make  it  a  condition  of  the  con- 
tract that  the  employe  shall  accept  a  fixed 
sum  for  any  Injury  he  may  receive  while  en- 
gaged In  the  employment,  whether  the  in- 
jury be  the  result  of  the  Inherent  dangers  of 
the  employment  or  the  result  of  some  fault 
of  his  employer. 

There  is  of  course  no  direct  authority  sup- 
porting the  contention  that  the  right  of  trial 
by  Jury  may  be  thus  taken  away.  There 
are,  howerer,  cases  malntatning  principles 
more  or  less  analogous  to  the  principle  thus 
involved.  Of  these  State  v.  Buchanan,  29 
Wash.  602,  70  Pac.  62,  S9  U  B.  A.  342,  92 
Am.  St  Bep.  080,  and  Holden  t.  Hardy,  169 
U.  a  866,  18  Sup.  Gt  383,  42  L.  Ed.  780. 
are  Illustrative.  In  these  cases  It  is  held 
that  the  Legislature  may  limit  the  number 
of  hours  a  workman  shall  be  permitted  to 
labor  in  certain  dasses  of  employments,  on 
the  principle  that  to  do  so  is  to  protect  the 
health  of  the  Individual  workman  and  thus 
contribute  to  the  public  welfare.  If  It  be 
within  the  rule  of  the  police  powers  of  the 
state  to  Interfere  with  the  workman's  per- 
sonal freedom  In  this  regard.  It  would  seem 
to  be  no  greater  stretch  of  [wwer  to  go  one 
step  further  and  provide  that,  If  be  be  In- 
jured while  so  laboring,  he  shall  receive  a 
sure  award  in  a  limited  sum  as  compensa- 
tion for  his  injury  and  In  Hen  thereof  shall 
forego  hla.  common-law  action  In  damages 
ttaorefor. 

The  common-law  system  of  making  awards 
for  personal  Injuries  has  no  such  inherent 
molt  as  to  make  a  change  imdeslrable. 
While  conrta  hare  oftrai  aatd  that  the  ques- 
tion of  the  amount  of  compensation  to  be 
awarded  toe  a  personal  Injury  is  one  pecu- 
liarly within  the  province  of  the  Jury  to  de- 
termine, the  remark  has  been  Induced  rather 
because  no  better  method  for  solving  the 
problem  la  afforded  by  that  system,  than 
becanse  of  the  belief  that  no  better  method 
could  be  devised.  No  one  knows  better  than 
Judges  of  conrts  of  nlst  prlus  and  of  review 
that  the  common-law  method  of  making  such 
awards,  even  in  those  Instances  to  which  it 
la  applicable,  prores  In  practice  most  unsat- 
isfactory. All  Judges  have  been,  witnesses 
to  extraragant  awards  made  for  most  trivial 
injuries,  and  trivial  awards  made  for  Inju- 
ries mlnona  In  the  nature;  and  perhaps  no 
verdicts  of  Juries  are  interfered  with  so 
often  by  the  courta  as  verdicts  making 
awards  In  such  cases.  There  is  no  standard 
of  measurement  that  the  court  can  submit 
to  the  Jury  by  which  they  can  determine  the 


amount  of  the  award.  The  test  of  reason- 
ableness means  but  little  to  the  ordinary 
Juror.  Unused  as  he  Is  generally  to  witness- 
ing the  results  of  Injuries,  he  Is  Inclined  to 
measure  bis  verdict  by  the  amount  of  dis- 
order he  observes,  rather  than  by  the  actual 
amount  of  disablement  the  Injury  has  caused. 
Nor  is  he  aided  In  this  respect  by  the  tes- 
timony of  medical  experts.  Conflicting  as 
snch  testimony  usually  is,  It  tends  rather  to 
confuse  than  enlighten  him.  Perhaps  the 
whole  difficulty  lies  In  the  fact  that  the  ques- 
tion Is  too  much  <Hie  of  <^lnlon,  and  not 
enough  of  fact  It  must  be  remembered  also 
that  the  remedy  aOtorded  by  the  common 
law.  as  we  have  elsewhere  remarked,  can 
be  applied  only  In  a  limited  number  of  cases 
of  Injury— cases  where  the  injury  Is  the  re- 
sult of  n^Ugence  on  the  part  of  the  em- 
ploye, not  contributed  to  by  the  employe. 
For  the  greater  number  of  injuries  the  com- 
mon law  affords  no  remedy  at  all.  For  this 
unscientific  system  It  Is  proposed  to  substi- 
tute a  system  which  will  make  an  award 
In  all  cases  of  Injury,  regafdless  of  the  cause 
or  manner  of  Its  Infliction;  limited  in  amount, 
It  is  true,  but  commensurate  in  some  degree 
to  the  disability  suffered.  The  desirability 
of  this  substitution  Is  unquestioned,  and  we 
believe  that  the  L^slature  had  the  pow^r 
to  make  It  without  violating  any  prUtciplo 
of  the  fundamental  law. 

The  <rit)Jectlon  may  be  answered  also  In 
another  way.  The  Constitution  does  not  un- 
dertake to  define  what  shall  constitute  a 
cause  of  action,  nor  to  prohibit  the  Legisla- 
ture from  so  doing.  The  r^ht  of  trial  by 
Jury  accorded  by  the  Constitution,  as  appli- 
cable to  cIvU  cases,  is  Incident  only  to  caus- 
es of  action  recognized  by  law.  The  act 
here  in  que8t]<m  takes  away  the  cause  of  ac- 
tion on  the  one  hand  and  the  ground  of  de- 
fense on  the  other  and  merges  both  in  a 
statutory  Indramlty  fixed  and  certain.  If 
the  power  to  do  away  with  a  cause  of  action 
in  any  case  exists  at  all  In  the  exercise  of 
the  police  power  of  the  state,  then  the  right 
of  trial  by  Jury  is  thereafter  do  long«  In- 
volved In  such  cases.  The  right  of  Jury 
trial  being  Incidental  to  the  right  of  action* 
to  destroy  the  one  Is  to  leave  tbe  ottier  nott^ 
ing  upon  which  to  <q;>erate. 

The  auditor  also  complains  of  the  scheme 
adopted  by  the  Legislature  for  correcting 
the  evil  th^  have  found  to  exist  It  is  said 
that  ttie  scheme  la  unduly  cumbersome;  that 
its  administration  will  prove  nanecessarily 
costly  and  burdoisome  to  those  whose  Inter- 
eata  are  affected  by  it,  and  will  lead  to  pub* 
lie  and  private  abusea  and  ctmsequent  evils 
more  dangerous  to  the  state  than  the  evil 
that  It  is  sought  to  correct 

[12]  But  the  conrta  are  alow  to  Inquire 
into  the  mere  wisdom  of  a  statute.  This 
question  Is  so  pre-eminently  one  Cor  the  law- 
making Iffaneh  of  the  governmaat  tiwt  the 
courts  will  Interfere  only  where  there  can  be 
no  two  opinions  as  to  the  mischievous  and 
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evil  tendencies  of  the  act  The  act  In  qnea- 
tlon  here  was  framed  by  a  commlSBlon  com- 
posed of  men  eminent  for  their  ability,  who 
gave  to  the  work  extended  consideration.  It 
was  selected  by  the  Legislature  from  among 
a  number  of  proposed  acts  having  a  similar 
purpose  sabmitted  for  Uielr  examination,  and 
this,  too,  after  its  eTll  tendencies  had  been 
fully  pointed  out  by  the  representatiTes  of 
the  different  interests  to  be  affected  by  It 
In  the  light  of  these  facts,  the  court  cannot 
do  otherwise  than  put  it  to  the  test  of  prac- 
tice. Moreover,  the  question  becomes  one  of 
less  importance  when  it  is  remembered  that 
the  sessions  of  the  Legislature  are  sufficient- 
ly close  together  to  enable  that  body  to  cor- 
rect any  evil  influence  the  enforcement  of 
the  act  may  have  before  it  becomes  unduly 
harmful. 

In  the  foregoing  discussion  we  have  not 
referred  to  the  decision  of  the  Court  of  Ap- 
peals of  the  State  of  New  Tork  In  the  case 
of  Ives  V.  South  Buffalo  K.  Co.,  201  N.  T. 
271,  94  N.  E.  431,  which  holds  the  work- 
men's compensation  act  of  that  state  to  be  in 
conflict  with  the  due  process  of  law  clause 
of  the  state  Constitution,  and  the  fourteenth 
Amendment  to  the  Constitution  of  the  United 
States.  The  case  has,  however,  been  the  sub- 
ject of  extended  consideration  in  the  briefs 
of  counsel,  and  It  is  urged  upon  by  counsel 
for  the  auditor  as  conclusive  of  the  ques- 
tions at  bar.  The  act  the  court  there  had 
In  review  la  dissimilar  in  many  respects  to 
the  act  before  ns,  and  Is  perhaps  lees  easily 
defended  on  economic  grounds.  The  princi- 
ple embodied  In  the  statutes  is,  however,  the 
same,  and  It  must  be  conceded  that  the  case 
Is  direct  autbbrity  against  the  position  we 
have  here  taken.  We  shall  offer  no  criticism 
of  the  opinion.  We  will  only  say  that  not- 
wltlistandlng  the  decision  comes  from  the 
highest  court  of  the  first  state  of  the  Union, 
and  is  supported  by  a  most  persuasive  argu- 
ment, we  have  not  been  able  to  yield  our 
consent  to  the  view  there  taken. 

We  conclude,  therefore,  that  the  act  In 
question  violates  no  provision  of  either  the 
state  or  federal  Constitutions,  and  that  the 
auditor  should  give  it  effect  Let  the  writ 
Issue. 

DUNBAR.  C.  J.,  and  CROW,  MORRIS,  EL- 
LIS, MOUNT,  PARKER,  and  OOSEI.  JJ., 
concur. 

CHADWICK,  J.  (concurring).  This  pro- 
ceeding is  prosecuted  by  the  relator,  a  sim- 
ple contract  creditor  of  the  state.  There  la 
no  party  In  Interest  before  us  whose  interest 
it  is  to  challenge  the  act  of  the  Legislature. 
This  Is  a  moot  case,  pure  and  simple,  and  the 
right  of  the  relator  to  recover  is  in  no  way 
affected  by  the  constitutional  questions  rais- 
ed by  the  parties  and  discussed  by  the  court 
The  Legislature  having  created  the  industrial 
insurance  commission.  Its  power  to  organize 
cannot  be  questioned  by  any  one  who  is  not 


affected  by  the  terms  of  the  law,  and  such 
expenses  as  It  may  Incur  are  proper  charges 
against  the  state  and  may  be  collected  with- 
out refer^ce  to  the  power  of  the  commis- 
sion to  levy  a  tribute  upon  certain  kinds  of 
business,  or  to  make  disbursement  of  the 
funds  under  the  provisions  of  the  act 

Without  questioning  or  discussing  the  con- 
clusions of  the  court  upon  the  first  three 
propositions  advanced,  with  ail  of  which  I 
agree,  the  fourth  proposition  should  not  now 
be  decided  for  the  very  palpable  reason  that 
our  decision  Is  binding  ui>on  no  one,  not  evea 
upon  the  court  No  one  will  contend  that  It 
is  of  any  concern  to  a  furniture  dealer  who 
Is  seeking  to  collect  his  account  whether  an 
injured  workman  is  to  be  deprived  of  the 
right  to  snbmlt  his  cause  to  a  jury  of  his 
peers.  The  principle  is  too  Important  to  be 
mooted  by  the  court  for  some  day  a  real 
party  In  Interest  will  be  before  us — either 
an  employer  who  feels  aggrieved  at  the 
operation  of  the  law,  or  a  workman  who  has 
received  injuries  which  the  accepted  sched- 
ules will  not  compensate.  And  we  will  be 
put  to  the  duty  of  deciding  the  case  without 
reference  to  our  present  decision,  so  that  the 
federal  questions  Involved  may  pass  for  final 
bearing  to  the  Snpreme  Court  of  the  United 
States. 

The  right  to  recover  damages  for  personal 
injuries  suffered  in  consequence  of  the  neg- 
ligence of  another  was  an  admitted  right  at 
common  law,  so  that  the  question  whether 
the  seventh  amendment  to  the  Constitution 
of  the  United  States,  which  preserves  the 
right  of  trial  by  Jury  In  all  cases  maintain- 
able at  common  law  which  are  begun  In  the 
courts  of  the  United  States,  would  not  com- 
pel a  federal  court  to  ignore  our  statute,  and 
tbe  consequent  question,  whether  a  party 
assessed  could  be  compelled  to  contribute  to 
the  indemnity  fund  unless  he  Is  to  be  pro- 
tected from  all  suits  of  like  character,  be- 
comes most  materia],  and  It  is  to  be  hoped 
that  we  will  have  an  early  opportunity  to 
meet  these  Issues  In  a  proper  case. 

That  the  people  of  the  state  of  Washli^ 
ton  can  take  away  a  right  of  action,  or  abol- 
ish the  right  of  trial  by  Jury,  I  have  no 
doubt;  bat  whether  the  Legislature  can  do 
so  without  the  warrant  of  the  whole  people 
expressed  by  way  of  amendment  or  repeal 
of  sections  S  and  21  of  article  1  of  the  state 
Constitution  Is  a  grave  question  which  is  not 
discussed  in  the  opinion  of  the  court  Tbe 
right  of  trial  by  jury  has  ever  been  r^rded 
as  the  very  sinew  of  liberty.  It  was  tbe 
cardinal  principle  of  the  great  charter,  and 
"it  Is  worthy  of  note  that  all  that  Is  ^tant 
of  the  legislation  of  the  Plymouth  Colony  for 
the  first  five  years  consists  of  the  single 
ulation  'that  all  criminal  facts,  and  also  all 
manner  of  trespasses  and  debts  between  man 
and  man,  shall  be  tried  by  the  verdict  of 
twelve  honest  men,  to  be  Impaneled  by  ao- 
thority,  in  form  of  a  Jury  upon  their  oath.* 
1  Palfrey's  N«w  Bnglaud,  H/k*'  Cool«r'S 
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Const  Llmltatioufl  {6th  Ed.)  p.  389,  note. 

Tbe  rlgbt  Is  asserted  in  every  state  Con- 
stitution. Section  21,  supra,  provides  that 
"the  rlgbt  of  trial  by  jury  shall  remain  In- 
violate." No  distinction  ^is  made  between 
civil  and  criminal  cases ;  indeed,  the  addi- 
tional text  would  Indicate  that  no  distinction 
was  intelided.  This  guaranty  has  been  held 
by  this  court  to  apply  to  all  civll-law  actions, 
maintainable  at  common  law.  State  ex  rel. 
Mullen  V.  Doherty,  16  Wash.  382.  47  Pac.  958, 
58  Am.  St  Rep.  38.  I  am  a  firm  believer  Ip 
trial  by  Jury  and  am  of  equal  faith  that  the 
vUl  of  tbe  people  as  declared  in  their  writ- 
ten Constitution  Is  binding  upon  L^islatures 
88  well  as  courts,  until  tbe  people  by  like 
adoption  express  a  contrary  will.  We  should 
not  decide  otherwise  except  at  the  suit  of  a 
pr^w  party. 

l^e  present  law  seems  to  be  greatly  to  the 
advantage  of  tbe  employer  for  whom  an  easy 
method  of  discharging  an  obligation  to  his 
Injured  employ^  Is  provided,  bat  whether  tbe 
Legislature  can  take  from  tlft  worklngman 
bis  light  to  have  tbe  amount  of  bts  compen- 
satlon  fixed  by  an  authority  lass  thani  the 
very  people,  who  have  said  "the  right  of 
trial  by  Jury  shall  remain  Inviolate,"  Is  for 
future  bearing. 

I  have  not  advanced  these  observationB  In 
the  way  of  objections,  for  the  result  of  tbe 
court's  opinion  is  a  consummation  for  whldi 
I  have  devoutly  hoped;  but  to  Indicate 
mer^y  that  our  dedslon  upon  the  fourth 
prppositiott— the  rlgtit  of  trial  by.Jnry^-is  not 
settled  by  this  decision  and  shonld  not  be  f!p 
T^arded,  and  further,  in  tbe  event  that  it 
be  finally  held  that  a  Jury  trial  cannot  be  dis- 
pensed with,  under  oor  present  Constitution, 
that  tlie  obJectitHi 'may  be  easily  overcome 
without  'doing  violence  to  the  purpose  or  prin- 
ciple of  ttie.  act,  and  without  amendment  to 
the  Constitution,  by  providing  that.  In  tbe 
event  of  a  dispute  as  to  the  amount  of  com- 
pensation, a  Jury  shall  be  called  to  try  that 
Issu^  and  that  its  verdict  shall  be  conclu- 
sive. 

Upon  the  fourtli  proposition,  therefore,  I 
reserve  my  opinion  until  anch  time  as  Its 
expression  will  have  the  force  of  law. 

There  being  no  question  that  the  relator 
lias  a  right  to  recover  the  amount  due  on  Its 
aoconnt»  It  f oUowb  that  the  writ  should  Issue. 


ROBERTSON  MOBTOAOE  CO.  v.  MAG- 
NOLIA HEIGHTS  CO.  et  aL 

<8upTenie  Genrt  of  Washington.  Oct  %  1911.) 


L  AFFEAL  AlTD  EBBOB  ^  11S*>— OSDEBS  AF- 

pEAtABLB  —  Refusal  to  vacate  Fiztal 
Judo  WENT. 


An  order  denying  a  motion  to  vacate  a 
final  judgment  Is  not  appealable,  where  the  mo- 


tion involves  only  alleged  errors  occurring  In 
the  cause  in  which  the  judgment  Is  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  H  768-786;   Dec.  Dig.  f 

2.  Appeal  aed  Ebbob  ^  113*)— Obdebs  Af- 
PEALABLs— Refusal  to  Hodift  Final  De- 
cbbe. 

An  order  denying  a  motion  to  modify  a 
final  decree  Is  not  appealable  where  the  rootioii 
is  based  on  alleged  errors  committed  in  tbe 
cause  in  which  the  decree  is  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  768-785;  Dec  Dig.  S 
lis.*] 

Departmmt  1.  Amteal  from  Superior 
Court,  King  County;  C.  H.  Neal,  Judges 

Action  by  tbe  Robertson  Mortgage  Com- 
pany against  the  Magnolia  Heights  Company 
and  othiras.  From  an  order  denying  an  ap- 
plication for  a  modification  of  a  final  fore- 
closure decree,  defendants  appeal.  Dismissed. 

John  T.  Condon,  for  respondent 

PARKER.  J.  This  cause  Is  before  us  up- 
on motions  of  respondent  to  dismiss  the  ap- 
peals attempted  to  be  taken  by  tbe  defend- 
ants Magnolia  Heights  Company,  W.  H.  B. 
Thomas,  and  wife,  and  Westmoreland  Com- 
pany from  an  order  of  the  superior  court 
for,  King  county,  denying  their  applications 
for  modification  of  a  final  foreclosure  de- 
cree theretofore  rendered  against  than  in 
that  court 

[1]  A  careful  reading  of  the  applications 
seeking  modification  of  the  final  decree  falls 
to  disclose  any  grounds  for  modification  as 
prayed  for.  other  than  such  as  are  based  up- 
on alleged  errors  committed  by  the  superior 
court  In  tbe  proceedings  upon  which  that 
final  decree  rests.  It  has  been  repeatedly 
held  by  this  court  that  an  order  dtoylng  a 
motion  to  vacate  a  final  Judgment,  when  tbe 
motion  involves  only  alleged  errors  occurring 
In  the  cause  In  which  the  Judgment  is  ren- 
dered, is  not  appealable,  but  that  a  review  of 
such  errors  must  be  sought  In  this  court  by 
a  direct  appeal  from  the  final  Judgment 
Sound  Investment  Co.  v.  Falrhaven  Land  Ca,' 
45  Wash.  262,  88  Pac  198;  State  of  Wash- 
ington V.  Tenney,  116  Pac.  1080. 

[21  An  application  to  modify  a  final  de- 
cree, based  alone  upon  alleged  errors  com- 
mitted by  tbe  court  In  the  cause  in  which  tbe 
decree  was  rendered,  Is  the  same  in  principle 
as  an  ai^llcatlon  to  vacate  a  final  Judgment 
or  decree  because  of  such  errors.  Each  is 
equally  an  effort  to  have  reviewed  mere  er- 
rors occurring  in  tbe  cause,  otherwise  than 
by  an  appeal  from  tbe  final  Judgment  or  de- 
cree. If  errors  could  be  reyle^^^  by  such 
method,  the  time  limit  for  taldng  appeals 
would  be  rendered  practically  ineffectual. 

The  appeals  are  dlamiseed. 

DUNBAR,  O.  J.,  and  GROW,  MOUNT,  and 
GOSE,  JJ..  concur. 


*rte  otber  osMs  M  Hffls  toplo  and  section  NDUBBft  in  Dss.  DI|t  ftAsk       Ksy  No.  BsrlM  ft  Bsp'r  Indsxea 
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^  BOWMAN  T.  SHBBIIiL  et  ox. 
(Sapreme  Goort  of  Or^ion.   Oct  8,  1911) 

1.  F&ACDtTLBm'  COITVBTAHCEg  (|  241*) — PBO- 
OMDIMGS— EXBCUTION— NeCEBBITT. 

Where  one  to  iDsolvent  or  has  been  adjudg- 
ed a  bankrupt,  when  be  cooreTS  land  in  fraud 
of  creditors,  the  issuance  of  an  execution  is  not 

Decessar;  to  entitle  creditors  to  set  aside  the 
conveyance. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
^nveyances.  Cent  Dig.  |  720;  Dec.  Dig.  { 

2.  HoMisTEAD  (I  180*)— Right. 

The  right  of  either  the  husband  or  wife  to 
claim  a  homestead  in  property  is  not  defeated 
b;  its  conveyance  from  one  of  tbem  to  the 
other  for  the  purpose  of  keeping  the  property 
from  creditors. 

[Ed.  Note.— For  other  caaea,  aee  Homestead, 
Gent  Dig.  »  349-^;  De&Dlg;  I  180.*] 

8.  HOUESTEAD     (I  188*}— EXBHFIIOll— GE^M 

IN  Creditobb'  Burt- Right. 

Since  a  decree  sought  in  a  suit  by  creditors 
to  have  property  claimed  to  have  been  fraudu- 
loitly  c<»iTeyed  sold,  and  the  proceeds  applied 
upon  tlie  debts,  would  practically  operate  as  an 
execution,  the  debtor  may  claim  a  homestead 
exemption  in  the  property  sold  in  such  suit. 

TEd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  S  358;  Dec.  Dig.  |  18Q.*] 

Appeal  from  Circuit  Court,  Washington 
County;  J.  U.  Camptiell,  Judge. 

Action  by  Benton  Bowman,  trustee  In 
bankruptcy  of  the  estate  of  W.  SI.  BherlU, 
against  W.  B.  Sherill  and  wife.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed  as  modified. 

tn  Jannary,  1900,  W.  B.  SberiU  was  ad- 
judged a  Toluutary  bankrupt,  and  plaintiff 
was  appointed  his  trustee  In  bankruptcy. 
Prior  to  this,  on  October  28,  1008,  SberiU, 
without  conalderfttlon,  conv^ed  to  W.  P. 
Dyke  certain  land  described  In  the  complaint 
and  hereinafter  called,  for  convenience,  "a 
part  of  tbe  Moore  claim."  On  the  same  day 
Dyke  ctmTeyed  the  land  without  any  actual 
consideration  to  Mrs.  SberiU.  On  the  13tb 
of  November,  1006,  SberiU  traded  a  team  ta 
horses  to  one  Welsenbeck  fi)r  lot  6,  in  block 
07,  Sontb  Coast  addltton  to  tbe  tUj  of  H1U»> 
boro,  taking  a  deed  therefor  In  bis  wife's 
name.  Plaintiff  brings  tbls  suit  to  bare  tbe 
deed  declared  fraudulent  as  to  creditors,  and 
praying  that  tbe  property  be  sold  and  the 
proceeds  applied  upon  tbe  proved  debts  of 
W.  JS.  SberiU.  Defendants  answered,  deny- 
ing aU  allegations  of  Intoit  to  cheat  or  de- 
fraud creditors,  uid  further  set  up  that  the 
land  situated  In  the  Moore  claim  la  a  home* 
stead,  and  therefore  exempt  from  execution 
and  sale. 

John  A.  Jeffrey  (M.  B.  Bump,  on  the 
brief),  for  appellants.  W.  G.  Hare  (Bagley 
&  Hare,  on  tbe  brief),  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  II]  Where  a  party,  fraudulently  con- 
veying land,  la  Insolvent  or  has  been  ad- 


Judged  a  bankrupt  the  Issuance  of  an  e3»- 
cution  Is  not  necemary. 

[2.  U  We  are  satisfied  from  tbe  testimony 
that  both  tbe  conveyances  were  made  or 
procured  with  Intent  to  defraud  credltore; 
and  that  Mr&  SberiU  did  not  contribute  any- 
thing toward  the  purchase  of  either  tract 
Either  of  the  defendants  had  a  right  to 
claim  a  homestead  In  tbe  property  on  tbe 
Moore  dalm,  and  this  right  Is  not  defeated 
by  a  conveyance  from  one  to  the  other.  A 
decree,  such  as  Is  sought  In  this  ease,  woidd 
operate  practlcaUy  as  an  execution,  and  we 
see  no  reason  why  this  exemption  should 
not  be  claimed  and  urged  in  this  proceeding. 
Tbe  decree  should  be  so  modified  as  to  pro- 
vide that  plaintiff  should  have  a  Hen  upon 
tbe  tract  In  the  Moore  claim  for  the  amount 
of  the  proved  debts,  subject  to  tbe  right  of 
defendants  or  either  of  tbem  to  occupy  it 
aa  a  homestead,  with  leave  to  apply  to  tbe 
court  for  an  order  of  sale  whenever  it  shall 
cease  to  be  so  occupied. 

In  all  otbet'  respects  tbe  decree  will  be 
affirmed.  Neither  party  wlU  recover  costs 
In  this  court 


HAFER  r.  MEDFORD  &  C.  Ii.  R.  GO.  ct  al. 
DAVIS  V.  REDDY. 
(Supreme  Court  of  Oregon.   Oct  3,  1911.) 

1.  Appeal  and  Erbob  (i   414*}—  Aovebsk 
Pabtieb— NonoE  of  Affbai^ 

A  party  to  a  judgment  within  the  jole 
that  every  party  to  litigation  who  is  Interested 
in  BUBtaining  the  judgment  appealed  from  is  an 
adverse  party  and  must  be  served  with  notice 
of  appeal,  must  tw  one  who  was  made  a  party 
at  the  commencement  of  tbe  case,  or  brought 
in  thereafter  by  order  of  coort  or  tMcame  a 
party  in  some  manner  recognised  by  law. 

[Ed.  Notfc— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2137-^^;  Dee.  Dig.  | 
414.*] 

2.  Appeal  ahd  Ebrob  ({  424*) — AnvxMx 

Parties— Notice  of  Appeal. 

One  appealing  from  a  Judgmoit  disallow- 
ing a  claim  against  a  corporation  in  the  hands 
of  a  receiver,  appointed  at  the  suit  of  a  stock- 
bolder  who  appeared  and  contnted  the  allow- 
ance of  the  cuum,  must  serve  notice  of  appeal 
on  the  stockholder,  who  is  an  adverse  party, 
and  service  on  the  receiver  Is  insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  fSlSOr^iM;  Dec.  Dig.  S 
424.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; F.  M.  Calkins,  Judga 

Action  by  Edgar  Hafer  agalmt  tbe  Med- 
ford  &  Crater  Lake  Railroad  Company  and 
others.  From  a  Judgment  dlsallowbig  a 
claim  of  defendant  A.  A.  Davis  against  tbe 
corporation,  be  appeals,  making  the  receiv- 
er of  the  corporation  respondent  Dismissed. 

Defendants  Davis,  Adklns,  Whitehead, 
Keene,  and  Vawter,  as  promoters  and  in- 
corporators, incorporated  defendant  com- 
pany for  the  purpose  of  constructing  a  rail- 
;  road  from  Medford  to  Crater  Lake,  In  Jack- 
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son  couDt7,  Or.,  with  a  capital  stodc  of 
500,000  Bbares,  of  the  par  value  of  fl  per 
share.  In  the  complaint  it  la  alleged  that 
the  OTlgtnal  Incorporatora  Issued  to  them- 
Belres,  as  fully  paid,  GO  per  cent  of  the 
stock  of  the  corporation,  namely,  200,000 
shares,  when.  In  fact,  nothing  was  paid  for 
It,  except  It  was  shown  by  the  minutes  of 
the  corporation  that  a  resolution  was  adopt- 
ed to  purchase  from  one  of  their  number  all 
the  rights  of  way,  surveys,  estimates,  and 
franchises  for  the  sum  of  (260,000,  and  made 
It  appear  on  the  stock  books  and  record  that 
the  $260,000  had  been  paid  on  the  stock 
subscribed  by  them,  and  that  amount  paid 
for  the  rights  of  way,  estimates,  etc.,  that 
the  whole  proceeding  was  a  device  on  the 
part  of  the  promoters  to  secure  a  majority 
of  the  stock,  fully  paid  up,  without  expense 
to  them;  and  that  thereafter  plaintiff  and 
other  citizens  of  Jackson  county  were.  In- 
duced by  the  promoters  to,  and  they  did, 
subscribe  for  stock  In  the  cocporatlon,  and 
paid  the  face  value  thereof  to  the  amount 
of  $21,000 ;  that,  after  spending  In  con- 
struction work  the  said  $21,000,  $35,000  bor- 
rowed by  the  company  and  secured  by  mort- 
gage upon  the  property  of  the  company,  and 
certain  moneys  advanced  by  Davis,  as  man- 
ager of  the  company,  the  work  was  aban- 
doned. 

Plaintiff,  as  a  stockholder,  commenced 
this  suit  on  behalf  of  himself  and  such  other 
stockholders  as  should  ask  to  be  joined  with 
him  as  plaintiffs,  to  have  a  receiver  appoint- 
ed to  take  charge  of  the  property  of  the  cor- 
poration, to  collect  the  unpaid  subscription 
of  stock,  and  to  settle  its  affairs.  A  receiver 
was  appointed,  who  sold  the  property  of 
the  corporation  for  the  sum  of  $82,500,  $46,- 
457.52  Of  which  amount  was  paid  In  satis- 
faction of  the  mortgage  debt  of  the  company. 
After  the  sale  of  the  property  of  the  com- 
pany by  the  receiver,  defendant  A.  A.  Davis 
presented  to  the  receiver  a  claim  against  the 
corporation  for  $21,763.42,  for  money  ad- 
vanced by  him  to  the  company  and  applied 
In  construction  work,  which  claim  was  dis- 
allowed by  the  receiver.  Plaintiff  i^d  other 
stockholders,  who  had  paid  for  their  stock, 
filed  with  the  clerk  of  the  court  their  for- 
mal appearance  In  writing,  and  protested 
against  the  allowance  or  payment  of  the 
claim  of  Davis,  which  came  on  for  hearing 
before  the  court,  the  protestants  appearing 
by  their  counsel,  and  after  the  evidence  was 
beard  the  court  adjudged  that  the  claim  of 
Davis  cannot  be  allowed  as  an  indebtedness 
against  the  corporation,  for  the  reason  that, 
at  the  time  Davis  advanced  to  the  corpora- 
tion the  money  which  makes  np  the  claim, 
be  was  Indebted  to  the  corporation  in  a 
sum  greater  than  the  amount  so  advanced, 
and  that  his  claim  should  be  set  off  against 
bl8  debt  to  the  corporation,  but  that  he  be 
considered  as  having  paid-op  stock  in  the 


corporaticoi  to  the  amoont  of  Ub  dialm. 
Davis  appeals  from  this  decision.  The  no- 
tice of  appeal  la  directed  to  J,  F.  Beddy,  re- 
ceiver, and  Beames,  bis  attorney,  doe  service 
of  whldi  notice  was  accepted  1^  Beames. 
The  receiver  now  mores  the  court  to  ^smlss 
the  appeal,  for  tl^  reason  that  the  notice 
was  not  given  to  or  served  upon  the  adverse 
party  in  the  decree. 

Geoi^e  H.  Durham  and  William  M.  Col- 
vlg,  for  appellant  A.  Bb  Beames,  for  re- 
spondent 

EAKIN,  G.  J.  (after  stating  the  facts  as 
above).  [1,21  The  rule  Is.  that  every  party 
to  a  litigation  who  is  interested  in  sustain- 
ing the  Judgment  or  decree  appealed  from  Is 
an  adverse  party,  and  must  be  served  with 
notice.  Moody  v.  Miller,  24  Or.  179,  33  Pac. 
402.  A  party  to  a  Judgment  must  be  one 
who  was  made  a  party  at  the  commence- 
ment of  the  case,  or  brought  in  thereafter 
by  order  of  the  court  or  became  a  party  Id 
some  manner  recognized  by  law.  Medynski 
V.  Tbelss,  36  Or.  307,  899,  50  Pac.  871 ;  In- 
man  v.  Bprague,  30  Or.  321,  47  Pac.  826.  At 
least  Hafer,  plaintiff  in  the  case,  who  ap- 
peared and  protested  against  the  allowance 
of  the  <dalm  of  Davis,  is  an  adverse  party. 
He  is  directly  interested  In  sustaining  the 
appeal,  and  therefore  must  be  served  with 
notice  thereof.  Whether  th^  other  stock- 
holders who  appeared  at  the  bearing  of  this 
proceeding  are  parties,  within  the  decisions 
lost  above  cited,  need  not  now  be  decided. 
The  only  person  served  was  the  receiver, 
who  Is  not  a  party  to  the  suit  nor  Interested 
in  the  subject  of  the  litigation,  other  than 
as  an  officer  of  the  court  aud  Interested  In 
protecting  the  credltora  and  stockholders. 
Therefore  the  notice  waa  not  aerved  oa  any 
adverse  party. 

The  motiim  to  dlamlaa  la  allowed. 


MOORB  T.  LAGHMUND  et  aL 
(Supreme  Court  of  Oregon.   Sept  26,  1911.) 

1.  iHjUNcrioH  (I  243*)  — Bonos— Joint  oa 
Sevbbal  Obligation. 

Where  an  Injunction  bond  recited  that 
"plaintiffs  undertake  and  promiae  to  pay  all 
coats  and  disbursements  that  may  be  decreed  to 
defendants,  and  such  damages  as  the;  may  aus- 
tain  by  reason  of  the  injunction,  if  it  be  wrong- 
ful," the  undertaking  creates  a  liability  run- 
ning in  favor  of  any  one  at  the  defendants. 

[Ed.  Mote. — For  other  cases,  see  InjuDction, 
CenL  Dig.  tS  553~55t;;  Dec  Dig.  |  243.'J 

2.  Injunction  ($   250*)  —  Liabilities  on 
Bonds— Actions— Vabiance. 

An  injunction  bond,  though  running  to  all 
the  d^fendanta.  was  an  obligatioa  to  each  one 
severally.  Before  the  dismissal  of  the  injunc- 
tion, one  defendant  acquired  the  Interest  of  all 
the  rest.  In  an  action  on  the  bond,  that  de- 
fendant alleged  that  Hbe  obligors  undertook  to 
pay  him  all  costs  and  damaj^es,  and  set  out  the 
bond,  and  alleged  that  he  was  the  real  party  in 
interest   Held,  that  there  was  no  variance  be- 
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tween  the  allegatlonB  of  the  complaint  and  the 

froof  of  the  bond  first  mentioned,  for  L.  O.  L. 
87,  allows  the  real  party  in  Interest  to  sue 
alone  on  any  undertaking. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  2G0.*} 

8.  Estoppel  (8  78*)— Estoppel  in  Pais. 

A  contract  for  the  sale  of  hopa  to  be 
grown  on  certain  land  stated  that  plaintiff's 
wife  was  the  owner  of  the  land,  and  was  signed 
by  plaintiff,  his  wife,  and  the  tenant  in  posses- 
sion. Plaintiff  acquired  the  land  by  deed  from 
his  wife,  bearing  date  earlier  than  that  of  the 
contract.  Held,  that  if  at  the  time  of  the  exe- 
cution of  the  contract  the  wife  bad  conveyed 
the  land  to  plaintif!  it  had  no  bearing  on  the 
contract,  as  he  also  was  a  party  to  it;  and,  in 
an  action  on  a  bond  given  in  a  suit  to  enjoin 
plaintiff  and  the  other  parties  to  the  contract, 
plaintiff  was  not  estopped  from  setting  up  that 
be  was  the  owner  of  the  land  and  the  real  par- 
ty In  inteTBBt. 

[Ed.  Note^For  other  caws,  eee  EsbHipel, 
Cent  Diff.  Sf  204^^0;  DeoDig.  S  7&*f 

4.  iHJUNCnoH   0  2S9*)  —  Liabilitizs  on 
Bond— Tins  Ootsbed  bt  Bond. 

A  bond  given  for  a  preliminary  injunction, 
in  accordance  with  L.  0.  L.  8  417,  requiring 
the  undertaking  to  be  that  plaintiff  and  surety 
will  pay  all  costs  and  disbursements  that  may 
be  dec  Deed  to  defendant,  and  such  damages,  not 
exceeding  such  amount  therein  specified,  as 
defendant  may  sastain  by  reason  of  the  injunc- 
tioQ,  if  it  be  wronf^ful,  coven  not  only  the  dam- 
ages untU  the  injunction  la  made  permanent, 
but  all  damages  up  to  the  time  of  dismlasai  by 
the  Supreme  Court. 

lEd.  Note.— For  other  cases,  see  Injanetlon, 
Dec.  Dig.  i  239.*] 

5.  Appeal  and  Ebbob  (|  1083*)— Ebbob  Fa- 

VOBABLB  TO  PaBTT  COMPLAINIBO — ZNSTBUO- 

tions— Bond— Dauages. 

A  temporary  Injunction  was  Issued  on 
plaintlfTs  giving  a  bond,  restraining  defendants 
from  selling  certain  hops.  The  injunction  was 
made  permanent,  and  on  appeal  was  dismissed. 
Before  the  dismissal,  the  hops  were  sold  under 
the  injunction  decree,  and  defendants  in  the 
Injunction  suit  brought  an  action  on  the  bond. 
The  jury  were  instructed  to  allow  them  the 
amount  of  the  depreciation  in  value  of  the  hops 
between  the  time  of  the  issuance  of  the  in- 
junction and  1^  dismissal.  Held,  that  the 
obligors  in  the  bond  were  not  prejudiced  by  the 
instructions,  ae  they  could  not  retnm  the  oops, 
they  having  been  swd  on  execution,  and  If  they 
were  worth  more,  at  the  time  the  original  suit 
was  dismissed,  than  they  were  at  the  time  of 
the  Bale  on  execution,  plaintiffs  in  the  injunc- 
tion suit  conld  dalm  no  advantage  fnnn  It,  as 
the  hops  had  been  converted  by  tnem. 

[Ed.  Note.— For  other  cooes,  see  Appeal  and 
Error,  Cent.  Dig.  H  40B6-40B8:  VtaTbig.  | 
1033.*]  . 

6.  BviDKiro  <|  118*)— Habext  Yalue— Ezx- 

ounoK  Sale. 

Evidence  of  the  price  obtained  for  personal 
property  sold  under  execution  is  competent  ev- 
idence of  the  value  of  the  property  at  the  time 
of  the  sale,  if  the  sale  was  not  made  wider  ex- 
traordinary circumstances. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dl«.  il  25^296;  Dec  Dig.  {  113.*] 

Apiwal  fn»m  Clnmlt  Gomt,  Marlon  Conn* 
ty ;  Geo.  H.  Bamrtt,  Judge. 

Actton  by  G.  J.  Moore  aiialnst  Lovli  Lacb- 
mtind  and  Julius  Pincoa,  copartners  doing 
bQsinees  under  the  name  of  Louis  Lachmmid 


&  Company,  and  another.  From  a  Judgment 
for  plalntifT,  defendants  aroeal.  Afflnned. 

This  Is  an  action  to  recover  damages  suf- 
fered by  plaintiff  by  reason  of  the  breach  of 
an  undertaking  given  on  t&e  Issuance  of  a 
temporary  injunction  In  the  case  of  Lach- 
mund  and  others  against  Q.  J.  Moore,  Bebec> 
ca  A.  Moore,  and  C.  E.  Nash.  Plaintiffs  in 
the  latter  case  brought  suit  agalnat  defend- 
ants upon  the  contract  dated  March  19, 1906, 
providing  for-the  cultivation,  harvesting,  and 
salei  by  defendants  to  plaintiffs,  of  15,000 
pounds  of  hops,  and,  on  September  29,  1906, 
plaintiffs  procured  the  preliminary  injunc- 
tion, enjoining  defendants  from  selling  the 
bops  pending  litigation.  On  December  21st 
thereafter,  the  circuit  court  rendered  a  final 
decree  In  the  suit  against  defendants  for  tlie 
sum  of  $900,  with  interest  and  costs,  and  in 
the  decree  the  Injunction  was  made  perpet- 
ual. The  ondertaklng  for  the  Injunction  be- 
ing In  the  following  words:  "Whereas,  the 
above-named  plaintiffs  commenced  suit  in  tbe 
circuit  court  for  Marlon  county,  Oregon,  De- 
partment No.  2,  against  the  above-named  de- 
fendants, and  have  applied  to  the  circuit 
court  for  a  writ  of  injunction  to  restrain  the 
deifendants  .from  doing  certain  acts  com- 
plained of,  particularly  set  forth  In  their 
said  complaint;  and  whereas,  the  plaintiffs 
are  desirous  Utat  said  writ  of  Injonction 
should  issue  as  prayed  for:  Now,  therefore, 
we,  Louis  Lachmnud  &  Company,  plaintiff, 
as  principals,  and  Russell  Catlln,  as  snretTt 
do  hereby  undertake  and  promise  that  tbe 
plaintiffs  will  pay  all  costs  and  dteburse- 
ments  that  may  be  decreed  to  the  defendants, 
and  such  damages,  not  exceeding  the  sum  of 
$1,750,  as  they  may  sustain  by  reason  of  the 
injunction,  if  the  same  be  wrongful  or  with- 
out sufficient  cause.  Dated  this  29th  day  of 
September.  1906.  [Signatures.]" 

On  appeal  to  the  Supreme  Court  by  defend- 
ants, the  decree  was  reversed,  and  the  in- 
jiibctlon  dissolved  on  March  17,  1908.  Prior 
to  the  decision  of  the  Supreme  Court,  name- 
ly, on  January  16,  1907,  tbe  hope  were  sold 
on  an  execution  issued  ui>on  the  decree,  for 
tbe  sum  of  $1,075,  of  which  $11  were  applied 
upon  the  expoises  of  the  sale.  On  May  23, 
190B,  after  tbe  decision  of  the  Snpmne  Court, 
$1.064— the  proceeds  of  the  hops— were  paid 
to  G.  J.  Moore,  who  bring*  this  action  to  Te> 
cover  upon  the  undertaking  the  damages  suf- 
fered by  reason  of  the  injunction,  namely, 
the  value  at  the  hope  at  the  tlmo  the  injunc- 
tion was  Issued  0-7  cents  a  pound),  less  tbe 
amount  received  by  him  from  the  execution 
salfe 

At  the  trial  plaintiff  offered  In  erldenoe  a 
deed,  dated  March  17,  1906,  from  Bebecca 
A.  Moore,  conveying  tbe  land  upon  which 
tbe  bops  were  grown  to  O.  J.  Ifoore*  also  the 
assignment  tbe  lease  from  0.  EL  Nash  to 
G.  J.  Moore^  dated  September  10b  1906,  the 
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complaint  In  the  finlt.  tbe  undertaking  for 
the  Injunction,  tbe  decree,  the  execution  la- 
med upon  tbe  decree,  and  tbe  ebertff'a  re- 
turn tb««on.  Judgment  was  raidered  .for 
plallitut  In  the  sum  of  ^000.  DefoidantB 
appeal. 

Tbomfts  (CazBon  ft  Brown,  on  tbe 

brief),  for  appellants.  A.  O.  Condlt  and  Geo. 
G.  Bingham,  for  respondent 

E>AKIN,  O.  3.  (after  stating  the  facts  as 
above).  [1,  2]  It  Is  first  contended  by  defend- 
ants that  there  Is  a  variance  betweeu  the  un- 
dertaking offered  In  evidence  and  the  allega- 
tions of  the  complaint,  to  tbe  effect  that  the 
obligors  undertake  to  pay  this  plaintiff  all 
costs,  damages,  etc.,  and  that  by  Its  terms 
the  undertaking  Is  made  payable  to  defend- 
ants In  the  suit,  namely,  O.  J.  Moore,  Rebec- 
ca A.  Moore,  and  G.  E.  Nash.  The  undertak- 
ing Is  set  out  as  an  exhibit  and  made  a  part 
of  the  complaint.  We  do  not  deem  this  a 
variance,  In  view  of  the  fact  that  tbe  under- 
taking creates  a  liability  In  favor  of  any  one 
of  the  defendants  In  the  suit  The.  remedy 
was  not  confined  to  &  liability  runnlog  to  all 
tbe  defendants  Jointly.  Subsequent  to  tbe 
execution  of  tbe  lease,  plaintiff  became  the 
owner  of  tbe  land,  thus  succeeding  to  the  in- 
terests of  Rebecca  A.  Mooret  and  on  Septem- 
ber 10,  1906,  prior  to  the  commencement  of 
the  suit,  Nash  assigned  the  lease  to  plaintiff, 
whereby  he  became  the  sole  owner  of  the 
bops,  and,  by  the  authority  of  Ruble  t.  Coy- 
ote Q.  &  S.  M.  Co.,  10  Or.  39,  and  section  87, 
L.  O.  L.,  the  real  party  in  interest  may  sue 
aloDo  on  the  uudertaklng.  To  the  same  effect 
is  Summers  v.  Farlsb,  10  Cal.  347,  3^1,  where 
it  is  held  that,  "though  given  to  all  the  obli- 
gors by  name,  and  using  no  words  directly  ex- 
pressing a  several  obligation,  yet  necessarily 
creates  a  several  liability,  the  design  of  It 
being  to  secure  ^ch  and  all  of  the  obligees 
from  damage  or  Injury;  •  •  •  (otherwise) 
It  would  operate  very  harshly,  and,  in  many 
cases,  amount  to  no  security  at  ail,  If  recov- 
eries could  only  be  had  for  Joint  injury." 
Our  statute,  section  37,  L.  O.  U,  has  done 
away  with  the  necessity  of  following  the 
old  form  of  action,  which  requires  the  ac- 
tion to  be  in  the  name  of  the  obligees  in  the 
undertaking,  even  though  they  be  naked  trus- 
tees. See,  to  the  same  effect,  Browner  v.  Da- 
vis, 15  Cal.  9;  Fowler  v.  Frisble,  37  Cal.  84; 
Wason  V.  Frank,  7  Colo.  App.  641,  44  Pac. 
378.  Therefore,  where  the  undertaking  was 
set  out  hfec  verba  by  exhibit  In  the  com- 
plaint. It  was  not  fatal  to  tbe  pleading  to  al- 
lege that  tbe  obligors  undertook  to  pay 
plaintiff  bis  costs  and  damages,  as  the  com- 
plaint alleged  that  be  Is  the  real  party  In 
interest 

[31  (2)  It  is  contended  by  defendants  that, 
by  tbe  contract  for  the  sale  of  the  hops,  plain- 
tiff solemnly  states  that  Rebecca  A.  Moore 
was  the  owner  of  the  land  upon  which  the 
hops  were  to  be  grown.   It  appears  that  two 


days  t>efore  tbe  date  of  the  contract  the  deed 
had  been  executed  by  Rebecca  A.  Moore,  con- 
veying tbe  land  to  G.  J.  Moore.  Whether  It 
had  beea  delivered  or  not  on  March  19, 1906, 
tbe  date  of  tbe  contract,  is  not  shown.  It  was 
not  recorded  until  June  2,  1909,  but  we  deem 
It  immaterial  which  of  tbem  owned  tbe  lana. 
Rebecca  A.  Moore,  G.  J.  Moore,  and  C.  E. 
Nash  were  all  required  to  sign  the  contract 
and  were  bound  by  It  to  tbe  extent  that 
their  interest  in  the  hops,,  at  least,  and  tbe 
lease,  onder  which'  Nash  was  raising  the 
hops,  was  made  by  Rebecca  A.  Moore,  and 
if,  at  the  time  of  the  execution  of  the  con- 
tract, she  bad  conveyed  the  land  to  G.  J. 
Moore,  it  has  no  bearing  upon  the  contract 
as  be  is  also  a  party  to  It;  and  at  the  time 
of  the  Issuance  of  the  injunction  be  was  the 
owner  of  tbe  land  and  the  hops,  and  was  the 
real  party  In  interest,  and  is  not  estopped 
from  so  alleging  and  proving.  Defendants 
also  urge  that  by  plaintiff's  answer  In  the 
equity  suit  he  disclaims  any  Interest  in  the 
hops,  and  that  he  should  now  be  estopped 
from  contradicting  that  fact.  As  we  under- 
stand the  answer,  tbe  allegations  therein,  as 
to  tbe  ownership  of  the  hops,  relate  to  the 
condition  at  the  time  the  contract  was  sign- 
ed, when  Nash  was  the  owner  of  tbe  hops, 
and  not  at  the  time  the  answer  was  filed, 
and  therefore  was  not  a  disclaimer  of  the' 
ownership  of  the  hops  at  that  time.  On  the 
contrary,  by  tbe  deed  of  the  land  to  bim, 
and  by  the  assignment  of  the  lease  to  him, 
he  became  the  only  party  in  Interest  to  the 
hops  at  the  time  the  Injunction  was  Issued, 
and  Is  not  estopped  to  so  allege. 

I*]  (3)  Defendants  contend  that  the  amount 
of  plaintiff's  recovery  should  be  the  amount 
of  the  depreciation  In  the  value  of  tbe 
hops  between  September  29,  1906,  when  the 
Injunction  was  Issued,  and  December  21, 
1906,  when  the  injunction  was  made  perma- 
nent; and  that  the  court  erred  In  Instructing 
the  Jury  that,  "You  are  entitled  to  consider 
depreciation  of  tbe  value  of  hops,  not  only 
after  the  decision  in  the  circuit  court  hut 
until  It  was  finally  decided  in  the  Supreme 
Court,  and  tbe  mandate  entered  In  the  cir- 
cuit court"  Defendants'  contention  would 
seem  to  be  supported  to  some  extent  by  Web- 
ber T.  Wilcox,  45  Cal.  301;  Lambert  v.  Has- 
kell, 80  Cal.  611,  22  Pac.  S27;  and  Houghton 
V.  Meyer,  208  U.  S.  149,  28  Sup.  Ct.  234,  52 
L.  Ed.  432,  which  la  the  case  of  Cortelyou 
V.  Houghton,  27  App.  D.  C.  188,  removed  to 
the  Supreme  Court  by  writ  of  error.  The 
condition  of  tbe  undertaking  In  the  Cali- 
fornia case  (Webber  v.  WIlcoi)  Is  that  the 
makers  were  to  pay  "such  damages  ♦  ♦  • 
as  such  parties  may  sustain  by  reason  of 
said  injunction.  If  the  said  court  finally  de- 
cide that  the  said  plaintiffs  were  not  entitled 
thereto."  Thus  the  liability  is  made  to  de- 
pend upon  the  ruling  of  the  district  court, 
and  this  Is  according  to  the  requirements 
of  the  statute.  In  tbe  case  of  Houghton  t. 
Meyer,  tbe  United  States  court  dlstinguisbes 
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between  an  Interlocutory  Injunction  and  a 
temporary  restraining  order,  under  section 
718,  U.  S.  Kev.  St  (U.  S.  Comp.  St  1901.  p. 
SS(fi,  proTldlDK  for  a  restraining  order,  until 
the  hearing  of  the  motion  for  an  Interlocu- 
tory Injunction.  In  that  case  It  Is  held  that 
the  injunction  was  given  to  secure  the  de- 
fendants against  the  loss  because  of  a  tem- 
porary restraint  but  the  court  say:  "As  we 
hare  seen,  an  Interlocutory  Injunction  is  usu- 
ally granted  until  the  coming  In  of  the  an- 
swer or  until  the  final  hearing  of  the  cause, 
and  stands  as  a  binding  restraint  until  re- 
scinded by  the  further  action  of  the  court" 
See,  also,  High  on  InJ.  S  8. 

In  Dodge  r.  Cohen,  14  App.  D.  C.  682,  it 
la  held,  that  the  injunction  ronalned  In 
force  after  the  final  hearing  in  the  circuit 
court  and  that  as  long  as  it  remained  in 
operation,  the  undertaking  remained  in  force 
as  a  means  of  indemnity.  Some  of  the  text- 
books seem  to  have  followed  the  California 
decision,  but  fall  to  note  the  language  of 
the  undertaking,  limiting  the  liability  to  the 
time  of  the  final  order  of  the  district  court 
However,  in  a  very  recent  case  (Columbia 
Amnaement  Company  v.  Pine  Beach  Inv. 
Corp.,  109  Ya.  825.  63  8.  B.  1002).  the  ques- 
tion here  Involved  was  directly  b^ore  the 
court.  In  which  the  counsel  for  plaintiff  In 
error  made  the  same  contentions  as  are  made 
by  the  defendants  here.  The  court  say: 
"This  seems  to  be  a  very  narrow  Int^reta- 
tloD  of  the  Injunction  bond..  By  its  terms 
the  obligors  therein  became  responsible  to 
pay  all  such  costs  as  may  be  awarded  against 
the  said  plaintiff,  and  all  such  damages  as 
shall  be  Incurred  in  case  the  said  injunction 
be  dissolved.  It  apedflcally  anbraces  all 
Costa  and  all  damages.  The  circuit  court 
had  required,  as  a  omditlon  to  granting  the 
relief  which  the  Columbia  Amusement  Com- 
pany prayed  for,  tbat  it  should  execute  a 
bond;  upon  the  (altb  of  Uiat  bond  the  in- 
junction was  granted,  and  by  the  decree  of 
the  circuit  court  the  injunction  so  granted 
was  perpetuated  and  remained  In  force  until 
dissolved  by  the  decree  of  this  court  What- 
ever costs  and  damages  were  Incdrred  and 
Buffered  from  the  time  the  injunction  was 
granted  until  its  dissolution  seem  to  be 
plainly  within  the  terms  of  tbe  Injunction 
bond,  and  any  other  lut^retatlon  or  coa- 
struetlon  would  fall  short  of  securing  to  a 
party  who  had  beoi  hindered  and  restrained 
by  bojunction  at  the  suit  of  bis  adversary 
compensation  adequate  to  the  Injury  suf- 
fered. We  are  of  the  opinion  that  this  as- 
signment of  error  cannot  be  mattttalned." 
miat  ease  Is  reported  In  16  Am.  &  Eng.  Ann. 
Cm.  1120;  1122,  In  Which  the  note  only  cites 
the  California  cases  and  Houghton  v.  Meyer, 
supra,  as  holding  to  tbe  cmtrary,  and  Officer 
T.  Uorrlson,  64  Or.  400,  102  Pac.  782,  as 
supporting  the  main  casa  In  the  lattw 
case  tlie  only  controversy  was  as  to  the  re- 
covery of  all  the  costs  in  the  case;  but  It 
^as  held  tha^  by  the  twms  of  the  statnts, 


the  undertaking  created  a  liability  for  costs 
Incurred  after  the  temporary  injunction  was 
made  perpetual  by  the  circuit  court,  namely, 
the  undertaking  must  be  "to  the  effect  tbat 
he  will  pay  all  costs  and  dlaburseifients 
that  may  be  decreed  to  tbe  defendant  and 
such  damages,  not  exceeding  an  amount 
therein  specified,  as  he  may  sustain  by  rea- 
son of  the  injunction.  If  the  some  be  wrong- 
ful or  without  sufficient  cause."  Section  417, 
L.  O.  L.  The  present  case  la  a  good  lUus- 
tratton  of  the  fact  that  the  damage  resulting 
from  the  injunction  Is  not  alone  tbat  suffer- 
ed prior  to  the  final  decree  of  the  circuit 
court  bat  It  is  continuing.  At  the  time  tbe 
writ  was  issued,  the  hops  were  worth  17 
cents  per  pound.  Hops  are  a  commodity  the 
price  of  which  la  liable  to  sudden  fluctuations, 
and  there  was  In  thi^  case  a  great  depreda- 
tion In  price  immediately  after  September 
29,  1006.  By  the  temporary  injunction, 
this  plaintiff  was  held  until  his  bands  were 
tied  by  tbe  permanent  Injunction.  He  was 
prevented  from  selling  at  the  top  price, 
which  he  says  he  would  have  done,  or  after- 
ward nntU  the  Injunction  was  made  perma- 
nent Tbe  price  may  have  continued  to  de- 
cline after  the  final  decree  in  the  circuit 
court,  and  tbe  whole  loss  was  suffered  be- 
cause of  the  tonporary  Injunction,  but  tot 
whldi  the  permanoit  injunction  would  have 
been  prevented  or  rendered  harmless.  It 
was  not  error  to  autborlse  the  Jury  to  find 
for  plaintiff  for  the  whole  loss. 

[5]  (4)  It  was  also  assigned  as  error  that 
the  court  authorised  the  Jury  to  consldw  and 
allow  plaintiff  the  amount  of  the  depreda- 
tion in  value  of  the  hops  between  the  time 
the  injunction  was  Issued  and  the  time  the 
siilt  was  finally  dismissed,  as  there  was  no 
evidence  showing  the  value  of  tbe  hops  on 
tbe  date  the  suit  was  dismissed  (Uareh  19. 
1908);  the  InstmctiOB  not  btAag  restricted 
to  the  Issues  nuUle  in  the  pleading.  The 
hops  were  sold  on  the  16tta  of  January,  1907, 
and  plaintiff  alleges  that  he  received  «1,0M 
<m  May  28,  1908,  tnm  the  sale  of  the  tuts*, 
and  asks  Judgment  tot  the  difference  be- 
tween their  value  on  the  29th  of  S^itemba-, 
1906,  and  the  amount  he  so  received.  De- 
fendante  are  not  prejudiced  by  this  instruc- 
tion. They  could  not  return  the  hops  to 
plaintiff  on  Mardi  17.  1908^  or  at  ai^  time 
after  January  18,  1907.  Therefore,  if  tbe 
hops  were  worth  more  on  March  17,  1908. 
than  on  January  16,  1907,  defendante  can 
claim  no  advantage  of  it,  as  the  hops  had 
been  converted  by  them.  If  tbe  value  of 
the  bops  was  less  on  Mardi  17,  1008,  than 
on  January  18,  1907,  plaintiff  was  not  «itl- 
tled  to  prove  that  fact,  because  he  had  al- 
ready received  the  price  bid  at  the  sheriff's 
sale,  represeuting  a  greater  value;  In  fkct, 
the  proceeds  of  the  sale  dflfi^  were  the  nU- 
ue  of  tiie  liops  at  the  time  the  suit  Was  dis- 
missed, as  the  hops  bad  bem  dispuaed  of, 
and  tbe  money  took  OitUr  place  at  tbat  time. 
If  there  was  anj  nror  In  the  Instrucaon 
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complained  of,  it  was  in  defendants*  favtHT, 
and  harmless. 

[I]  OS)  Brror  Is  also  assigned  In  the  admis- 
sion In  eTidmce  of  the  sheriff's  retnrn  npon 
the  execution,  which  showed  the  price  ob- 
tained f6r  the  hope,  and  intended  as  evi- 
dence of  their  Talue  at  that  time.  Although 
the  conrts  are  not  uniform  in  thedr  holding 
open  this  question,  we  think  the  weight  of 
anthorlt?  is  in  favor  of  the  admission  in  erl- 
dence  of  the  price  ohtalned  at  an  execution 
sale  of  personal  property,  as  constituting 
some  evidence  of  the  value  of  the  property 
at  the  time  of  the  sale,  If  it  Is  not  made  to 
appear  that  the  sale  was  made  In  an  un- 
usual way  or  under  extraordinary  circum- 
stances. This  is  the  holding  In  New  Tork. 
Monttgnanl  r.  Crandall  Co.,  84  App.  Dlv. 
228,  54  N.  T.  Supp.  517;  13  Bncy.  of  Kv. 
541;  2  Sedg.  on  Damages  (Sth  Ed.)  |  496;  8 
Sedg.  on  D.  S  1298;  McOown  v.  Kitchen 
(Tex.  Civ.  App.,  not  offlldaUy  reported)  62 
S.  W.  801;  HUdreth  v.  Fltta,  63  Vt  684. 
llierefore  it  was  not  error  to  admit  In  evi- 
dence the  sheriff's  return  on  the  execution. 

The  judgment  Is  affirmed. 


MEMORANDUM  DECISIONS 


BRIABQ  V.  8UPERI0B  COURT  Or  SAM 
JOAQUIN  COUNTY  et  al.  JCt.  617.)  (Din- 
trict  Court  of  Appeal.  Third  iNstiict,  Califor^ 
nlB.  April  28.  1909.)  Petition  for  prohibition 
bv  Frank  B.  Briare  against  the  Superior  Court 
Of  San  Joaquin  County  and  another.  Writ  de- 
nied. Aiihley  &  Mennuller,  for  appellant.  Geo. 
F.  HcNohle,  DisL  Atty.,  for  respondents. 

CHIPMAN,  C.  J.  Petitioner,  a  police  ofBcer 
of  the  city  of  Stockton,  waa  accused  by  the 
grand  Jnnr  of  the  county  of  San  Joaquin,  under 
section  7%  et  aeg.  of  tiie  Penal  Code  of  willful 
miscondnct  In  omce.  He  applies  for  a  writ  of 
prohibition  reatralnlnf  the  superior  court  of 
■aid'  county  from  trying  said  accusation.  It  was 
stipulated  at  the  argument  by  counsel  for  the 
respective  parties  tliat  the  questions  here  Involv- 
ed are  the  same  as  were  involved  In  No.  615, 
Craig  V.  Superior  Court  this  day  decided.^  Up- 
on tbe  authority  of  Crajg  t.  Snperior  Court,  the 
writ  is  denied.   

We  coneor:   HART,  J.;  BUBNBn*r»  J. 


OARROIX  V.  SUPERIOR  COURT  OF  SAN 
JOAQUIN  COUNTY  et  al  (Cr.  616.)  (Dis- 
trict Court  of  Appeal,  Third  District,  Califor- 
nia. April  28,  1909.)  Petition  for  prohibition 
by  Michael  Carroll  against  the  Superior  Court 
of  Sao  Joaquin  County  and  another.  Writ  de- 
nied. Jacobs  &  Flack,  for  appellant.  Geo.  F. 
UcNoUe,  Dist  Atty.,  for  respondents. 

CHIPMAN.  O.  J.  Petitioner  Is  a  policeman 
of  the  city  of  Stockton  duly  appointed  to  that 


'The  cam  of  Gralg  Superior  Court  vas  trans- 
ferred to  the  Supreme  Court  after  the  haodlDS  down 
of  the  decision  above  mentioned;  the  effect  ot  the 
traoBfer  being  to  nuUIfr  such  declBloo.  Subsequeot- 
Ir,  however,  the  Supreme  Court  rendered  a  decision 
to  the  sams  eSeoW  wbiob  can  b«  tomd  la  1E7  CaL 
40,  IM  Pae.  tUL 


office.  He  was  accused  by  the  grand  Jury  of  the 
county  of  San  Joaquin  of  willful  mlacoaduct  in 
office  under  section  758  et  seq.  of  the  Penal 
Code.  He  has  adted  for  a  writ  of  prohibition 
restraining  the  superior  court  from  proceeding 
to  tiT  said  aoeusation.  The  questions  presented 
in  his  behalf  axe  the  same  this  day  disposed  of 
in  No.  615,  in  the  case  of  Jolm  H.  Craig  t.  Su- 
perior Court  of  said  county.'  Upon  the  author- 
ity of  the  decision  in  that  case,  the  writ  is  de- 
nied. 

We  concur:  HART,  J. ;  BURNETT,  J. 


Bx  parte  STEVENS.  (Cr.  209.)  (District 
Court  of  Appeal,  Second  District,  California. 
June  14,  1911.)  Application  ot  G.  F.  Stevens 
for  a  writ  of  habeas  corpus.  Denied.  Tom  L. 
Johnston,  for  petitioner. 

PER  CURIAM.  Upon  the  authority  of  the 
dccisioufl  in  People  v.  I^ee  Look,  143  Cal.  218, 
7G  Pac  1028,  and  People  v.  Warner.  147  Cal. 
548,  82  Pac.  106:  also  In  consideration  of  the 
provisions  of  section  108,  Code  Civ.  Proc,  sec- 
tions 808,  811  et  seq.  Ten.  Code,  the  writ  Is  de- 
nied. 


TBRRITORT  ei  rel.  ARAGON  v.  BOARD 
OF  COM'RS  OF  LINCOLN  COUNTY.  (Su- 
preme Court  of  New  Mexico.  Sept.  1,  1911.) 
Appeal  from  District  Court,  Lincoln  County; 
before  Justice  E>dward  R.  Wright.  Petition  for 
quo  warranto  by  the  Territory,  on  tbe  relation 
of  J.  J.  Aragon,  against  the  Board  of  County 
CommjBai oners  of  Lincoln  County.  From  a 
judgment  dismissing  the  petition,  relator  appeals. 
Affirmed.  Frank  W.  Clancy,  Atty.  Gen.  (T.  B, ' 
Catron,  of  counsei),  for  appellant.  John  Y.  He- 
witt and  Andrew  H.  Hudspeth,  for  appellee. 

PARKER,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  district  court  of  the  Siith  judicial 
district,  sitting  in  and  for  tbe  county  of  Lin- 
coln, dismissing  the  petition  for  a  writ  of  quo 
warranto  secared  upon  the  relation  of  appel- 
lant The  case  involves  no  point  which  has  not 
been  heretofore  thoroughly  considered  by  this 
coart  in  the  case  of  Gray  et  al.  v.  Taylor  et  el., 
15  N.  M.  742,  113  Pac.  688,  and  the  judgment 
of  the  lower  court  upon  the  authority  of  that 
case  is  affirmed ;  and  it  is  so  ordered. 

POPE,  O.  J^.  and  McFIE,  ABBOTT,  MB- 
CHEM.  and  ROBERTS,  JJ.,  concur. 

WRIGHT.  J.,  having  heard  the  case  below, 
did  not  partleipate  in  this  decision. 


ALEXANDER  v.  STATE.  (Criminal  ConH 
of  Appeals  of  CHilahoma.  Sept.  23,  1911.)  Ap- 
peal from  Garfield  County  Court ;  James  B. 
Cullison,  Judge.  Bert  Alexander  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.  H.  J.  Sturgis,  for  plaintifiF  in  error. 
Smith  O.  Mateon,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed In  the  county  court  of  Garfield  county  on 
the  18th  day  of  February,  1910,  on  a  charge  of 
selling  intoxicating  liquor,  and  on  tbe  26tb  day 
of  February  thereafter  was  sentenced  by  the 
court  to  pay  a  fine  of  $100  and  be  confined  in 
tbe-county  Jail  30  days.  No  brief  has  been  filed 
In  this  court  on  t>ehalf  of  the  plaintiff  In  error, 
and  no  appearance  made  for  oral  argument. 
The  transcript  has  been  carefully  examined,  and 
the  judgment  Is  affirmed  under  rule  4  (101  Pac. 
vii)  of  this  court. 


*  The  case  ot  Craig  v.  Superior  Court  waa  trans- 
terred  to  the  Supreme  Court  after  the  handing  down 
ot  the  deciBioa  above  mentioned;  the  effect  of  ttie 
transfer  being  to  nulltfr  such  decision.  Subsequent- 
l7,  however,  the  Supreme  Court  rendered  a  decision 
to  the  same  eftset,  wUoh  Is  reported  la  U7  Cal.  4S1, 
m  Fao.  lUk 


Digitized  by 


112S 


117  PACIFIC  REPORTER 


(OU. 


BORNHEIM  T.  BTATB.  (Crimiaal  Court 
of  Appeals  of  Oklahoma.  Sept.  19,  1911.)  Ap- 
peal from  Plttsborg  County  Court ;  R.  W.  Hl«- 
SiDB,  Judge.  Frank  Bomheim  was  convicted  of 
noladng  the  prohibitory  law,  and  appeals.  Af- 
firmed. Asdrewi  it  Du,  for  plaintiff  in  error. 
Smith  O.  Matson,  Awt.  Atty.  0«n.,  for  the  State. 

PDR  CURIAM.  Plaintiff  In  error  was  con- 
victed on  the  21st  day  of  Janaary,  1910.  on  a 
charge  of  selliDC  latoxicatiDe  Uquor,  and  hla 
punishment  fixed  at  a  fine  .of  $160  and  Imprison- 
ment In  the  coonty  jail  for  80  days.  A  careful 
examinatioQ  of  the  record  discloses  do  error  prej-' 
udicial  to  the  rights  of  the  plaintiff  in  error. 
The  judgment  of  the  low«r  court  la  therefore  af- 
firmed. 


BRANDERSON  t.  STATE.  McCLEART  v. 
STATE.  (Criminal  Court  of  Appeals  of  Okla- 
homa. Sept.  6,  1911.)  Appeals  from  Ottawa 
County  Court;  W.  T.  Quicley.  Judge.  "Not  to 
be  officinlly  reported."  Andy  Brandersoq  and  J. 
H.  McCleary  were  convicted  of  crime,  and  ap- 
peal. Dismissed.  O.  F.  Mason,  for  plaintiffs  in 
error.  Smith  C  Ifataon,  AasL  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  The  Attorney  General  has 
filed  a  motion  to  dismiss  the  appeals  in  these 
cases  on  the  ground  *'hat  no  notices  of  appeal 
were  served  on  the  clei^  of  the  county  court  of 
Ottawa  county,  the  court  from  which  the  judg- 
ments appealed  from  were  rendered.  The  mo- 
tion is  sustained,  and  the  appeals  acMidingly 
dismiBsed. 


BRANHAM  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Pottawatfiinie  County  Court.  "Not  to-be 
oflicially  reported."  Levi  Branham  was  convict- 
ed of  nolating  the  prohibitory  liquor  law,  and 
appeals.  Dismissed.  T.  G.  Cutiip,  for  plaintiff 
in  error.   The  Attorney  General,  for  the  State. 

PER  CURIAM.  On  the  lltb  day  of  October, 
1009.  Jnd^ent  was'  rendered  against  appellant 
in  the  county  court  of  Pottawatomie  county, 
sentendng  appellant  to  pay  a  fine  of  $100  and 
to  serve  80  days  imprisonment  in  the  county 
jail  for  a  violation  of  the  prohibitory  liquor  law. 
Appellant,  however,  did  not  perfect  his  appeal 
until  the  11th  day  of  April,  1010,  which  was 
long  after  the  expiration  of  time  allowed 
-by  law  for  perfecting  such  appeal.  This  court 
therefore  has  not  acquired  Jurisdiction  of  this 
COM,  and  the  appeal  is  dismiisBed. 


BRUHWEILER  et  al.  v.  STATE.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Sept.  5, 
1911.)  Appeal  from  Canadian  County  Court; 
H.  L,  Fogg,  Judpe.  "Not  to  be  oflicially  re- 
ported." Joe  Bruhweiler  and  Leon  Grandjean 
were  convicted  of  a  misdemeanor,  and  appeal. 
Dismissed.  James  M.  Frame,  for  plainriffs  in 
error.  Smith  C.  Matson,  Asst  Atty.  Gen.,  for 
the  State. 

'  PEIt  CURIAM.  Judgment  and  sentence  was 
pronounced  aKainst  the  plaintiffs  in  err^r  ou 
the  31st  day  of  December,  1900,  imposing  upon 
Joe  Bruhweiler  a  fine  of  $400  and  confinenuent 
Id  the  county  jail  for  30  days  on  a  charge  of 
selling  intoxicating  liquors,  and  imposing  upon 
Ijeon  Grandjean  a  fine  of  $S0  and  continement 
in  the  county  jail  for  30  days  on  a  phatge  of 
selling  intoxicating  liquors.  Siittj;  days  was 
given  plaintiffs  in  error  to  file  petition  in  error 
and  case-made  from  the  date  the  Judgment  was 
pronounced.  The  appeal  was  not  filed  In  the 
office  of  the  clerk  of  this  court  until  the  Slst 
day  of  March,  1910,  long  after  the  time  allowed 
by  the  statute  and  the  order  of  the  court  had 
expired.  The  Attorney  General  has  filed  a  mo- 
tion to  dismisa  the  appeal  on  the  ground  that 


It  waa  not  filed  within  the  time  provided  1^ 
law.  The  motion  is  ■uatained,  and  tho  appeu 
acooTdlngly  dlamiawd. 


CALDWHLL  r.  STATE.  ^Mmlnat  Court  of 
Appeals  of  Oklahoma,  Sept.  5,  1911.)  Appeal 
from  Greer  County  Court.  "Not  to  be  officially 
reported."  Lee  Caldwell  "was  convicted  of  vio- 
lating the  prohibitory  liquor  law,  and  appeals. 
Dismissed.  J.  L.  Carpenter,  for  plaintiff  in  er* 
ror.  The  Attorney  General  and  Smith  C.  Mat 
son,  for  the  State. 

PER  CURIAM.  On  the  23d  day  of  May. 
1010,  Judgment  was  rendered  In  the  county  court 
of  Greer  county  against  appellant  for  a  viola- 
tion of  the  prohibitory  liquor  law  of  the  state. 
He  was  sentenced  to  pay  a  fine  of  $50  and  serve 
80  days  In  the  county  jail.  Appellant  did  not 
perfect  his  appeal  in  this  case  until  the  30th 
day  of  January,  1911,  which  was  after  the  thne 
allowed  by  law  for  perfecting  appMla  bad  ex- 
pired. This  court  therefore  has  never  acquired 
jurisdiction  of  this  case,  and  the  appeal  ia  dia- 
missed. 


CABR  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept.  5,  1911.}  'Appeal 
from  Canadian  County  Court;  H.  L.  Fogg, 
Judge.  "Not  to  be  officially  reported."  Millie 
Carr  was  convicted  of  violating  the  prohibitorr 
liquor  law,  and  appeals.  DumiBsed.  B.  T. 
Barbour,  for  plaintiff  in  error. 

PER  CURIAM.  Appellant  was  convicted  for 
a  violation  of  the  prohibitory  liquor  law,  and 
her  pmiishment  was  assessed  at  a  fine  of  $^ 
and  30  days  imprisonment  in  the  county  jalL 
Since  perfecting  her  appeal  In  this  cause  ap- 
pellant, through  her  counsel,  has  filed  a  motion 
stating  that  she  no  longer  desires  to  prosecute 
this  appeal,  and  requesting  that  said  appeal  be 
dismissed,  which  motion  Is  by  the  court  buh 
tained,  and  the  appeal  in  this  case  la  hereby 
dismissed,  with  directions  to  the  clerk  to  issue 
the  mandate  forthwith. 


COLLINS  T.  STAT&  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  28,  1911.)  Ap- 
peal from  Superior  Court,  Muskogee  County; 
Farrar  L.  McCain,  Judge.  J.  C.  Collins  was 
convicted  of  a  violation  of  the  prohibition  law* 
and  appeals.  Reversed  and  remanded.  W.  J. 
Sullivan,  for  plaintiff  In  error.  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  ^or  waa  con- 
victed in  the  superior  court  of  Muskogee  coanty 
for  a  violation  of  the  probiUtion  law,  and  was 
sentenced  to  a  term  at  30  days  In  tne  county 
Jail  and  pay  a  flue  of  $200.  A  trial  waa  had 
before  a  jury  composed  of  only  six  tnen.  ^he 
record  does  not  show  t^t  the  aefendant  waived 
his  right  to  a  trial  by  a  jury  of  12  men.  Under 
the  authority  of  Hill  v.  State,  3  Okl.  Ci.  686, 
109  Pac.  291,  Sthafer  t.  State,  6  Okl.  Cr.  598, 
115  P^c.  379,  Dalton  v.  Sute,  6  Okl.  Cr.  — , 
HQ  Pac.  954,  and  Antonelli  v.  State.  6  Okl.  Cr. 
— ,  117  Pac  654,  the  judgment  will  be  reverse 
and  the  causa  remanded  to  the  superior  court  of 
Muskogee  countsr,  with  dlreeti«i  to  grant  a 
new  trial. 


DALTON  T.  STATBL  (Criminal  Coprt  of 
Appeals  of  Oklahoma.  Sept.  28,  1911.)  Appeal 
from  Superior  Court,  Logan  County;  .T.  M. 
Sanfllin,  Judge.  W.  Dalton  was  convicted  of  a 
violation  of  the  proliibitioB  law,  and  appeals. 
Reveraed  and  remanded.  John  A.  Remy,  for 
plaintiff  in  error.  Smith  O.  MatSOD,  Aast. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  PlaindfT  in  error  was  con- 
victed in  the  superior  court  of  Logan  county 
for  a  violation  of  the  prohibition  law.   ▲  tijal 
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was  had  before  a  jnry  of  riz  men  over  the  oV 
JectEoD  of  the  defendant,  to  which  ruling  at  the- 
court  the  defendant  excepted.  For  this  reason 
the  judgment  ia  reversed  and  the  cause  remand- 
ed to  the  superior  court  of  Logan  county,  with 
direction  to  grant  a  new  triaL 

DISMQRB  T.  STATBL  (Criminal  Coort  of 
AppeaUl  of  Oklahoma.  Aug.  29,  1011.)  Ap- 
peal from  Kiowa  County  Court;  J.  ^V.  Mnn- 
sell,  Judge.  L.  H.  INsmore  waa  convicted  of  a 
violation  of  the  liquor  laws,  and  he  appealed, 
and  pendiiu;  the  appeal  moved  to  dismiss  the 
appeal.  Motion  •□stained  and  cause  remand- 
ed, with  directions  to  enforce  th^  judgment  and 
sentence.    Zink  &  Cline,  for  plaintiff  in  error. 

PER  CURIAM.  Ii.  H.  Dismore,  plaintiff  in 
error,  was  convicted  of  the  crime  of  having 
poisesdon  of  Intoxicating  liquor  with  the  intent 
to  violate  the  provieions  of  the  prohibition  lew, 
and  was  on  the  8th  day  of  March,  IQll,  sen- 
tenced  to  be  confined  in  the  county  jail  for  a 
period  of  six  months  and  to  pay  a  fine  of  $000 
Bpd  costs,  and  that,  on  the  failure  to  pay  such 
fiij.e>  he  be  further  confined  until  the  same  is 
aatisfied  according  to  law,"  from  which  judgment 
an  appeal  was  taken  by  filing  in  this'  court 
on  May  6,  1911,  a  petition  in  error  with  case- 
made  attached.  Plaintiff  in  error  on  August 
10th,  by  his  attorneys  of  record,  filed  a  motion 
dismissing  said  appeal,  which  motion  is  sus- 
taiued,  and  said  appeal  is  accordingly  dismissed, 
and  the  cause  remanded  to  the  county  court  of 
Kiowa  county,  with  direction  to  enforce  the 
judgment  and  sentence. 

DUVALL  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  19,  1911.)  Ap- 
peal from  Ottawa  County  Court;  W.  X  Quig- 
ley,  Judge.  Henry  Duvall  was  convicted  of 
violating  t^e  prohibitory  law,  and  appeals.  Af- 
firmed. O.  F.  Mason,  for  plaintiff  in  error. 
Smith  G.  Hatson,  Asst  Atty,  Oen.,  for  the 
State. 

'PER  CURIAM.  An  examination  of  the  rec- 
ord of  this  case  discloses  no  errors  prejudicial 
to  the  substantial  rights  of  the  plaintiff  in  error. 
The  judgment  of  the  lower  court  is  therefore 
affirmed. 


EVERETT  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oldaboma.  Sept.  6,  1911.)  Ap- 
peal from  Marshall  County  Court  ,  "Xot  to  be 
offlcially  reported."  R.  H.  Everett  was  con- 
victed for  a  violation  of  the  prohibitory  liquor 
law,  and  he  appeals.  Dismissed.  Hardv  & 
Franklin  and  Kennamer  &  Coakley,  for  plain- 
tiff in  error.  Fred  S.  Caldwell  and  the  Attor- 
ney General,  tor  the  State. 

PER  CURIAM.  On  the  26th  day  of  Octd- 
ber,  1909,  judgment  was  rendered  against  ap- 
pellant in  the  county  court  of  Marshall  county 
for  a  violation  of  the  prohibitory  liauor  law, 
and  I^e  was  sentenced  to  pay  a  fine  of  $50  and 
80  days  imprisonment  in  the  county  jail.  Ap- 
pellant, however,  did  not  perfect  his  appeal  nntil 
the  2utb  day  of  April,  1910,  which  was  long 
after  the  time  allowed  by  law  for  this  purpose. 
This  cour^  therei^re,  did  not  acquire  jurisdic- 
tion of  the  case,  and  the  appeal  is  dismissed. 


GIFFORD  et  al.  v.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  Sept.  5,  J911.) 
Appeal  from  Washita  County  Court.  "Not  to 
be  officially  reported."  A.  P.  Gifford  and  A.  H. 
Sheppard  were  convicted  of  violating  the  pro- 
hibitory liquor  law,  and  appeal.  Appeal  dis- 
missed as  to  Gifford,  and  cause  continued  as  to 
Sheppard.  Jones  ft  Basbore,  for  plaintilf  in 
error. 

PER  CURIAM.  On  the  3d  day  of  May, 
1911;  judgment  was  pronounced  against  appu- 


lant  In  the  county  court  of  Washita  county  for 
a  violation  of  the  prohibitory  liquor  law.  Ap- 
pellant was  sentenced  to  pay  a  fine  of  $50  and 
to  imprisonment  In  the  county  jail  for  a  period 
of  30  days.  At  the  same  time,  in  the  same  case, 
judgment  was  pronounced  against  A.  H.  Shep- 
pard for  the  same  offense.  Both  parties  prose- 
cuted an  appeal  to  this  court  After  the  appeal 
was  perfected,  appellant  A.  P.  Gifloxd  moved 
the  court  to  be  permitted  to  withdraw  his  ap- 
peal, which  motion  is  by  the  court  sustaiD«l, 
and  the  appeal  of  the  said  A.  P.  Gifford  is 
therefore  dismissed,  but  said  case  is  continued 
in  this  court  as  to  the  appeal  of  A.  H.  Shep- 
pard. 


GILLESPIE  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  23,  1911.)  Ap- 
peal from  Garfield  County  Court;  James  B. 
Cuilison,  Judge.  J.  W.  Gillespie  was  convicted 
of  violating  the  prohibiton  law,  and  appeals. 
Affirmed.  H.  J.  Bturgis,  for  plaintiff  in  error. 
ISmith  C.  MatBOn,  Asat  Atl?.  Geo,,  for  the 
State. 

PER  CURIAM.  J.  W.  Gillespie,  plaintilf 
in  error,  was  convicted  on  the  10th  day  of  Feb- 
ruary, 1910.  on  a  charge  of  selling '  whisky, 
and  on  the  2tlth  day  of  February  tbereaiier 
was  sentenced  by  the  coort  to  pay  a  fine  of 
$300  and  be  Imprisoned  in  the  cofinty  jail  for 
&  period  of  60  days.  No  brief  has  been  filed 
on  bubalf  of  plaintiff  in  error  in -  this  court, 
and  no  appearance  made  for  oral  arguDieut. 
The  transcript  has  been  carefully  examined, 
and  the  judgment  of  the  trial  court  Is  aflirmed 
under  rul$  4  (101  Fac.  vil)  of  this  court 


GIPSON  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Tulsa  County  Court.  "Not  to  be  official- 
ly, reported."  Frank  N.  Gipson  was  convicted 
of  violating  the  prohibitory  liquor  law,  and 
appeals.  Dismissed.  B.  b\  Ramsdale  and  J. 
J.  N.  Sykes,  for  plaintiff  in  enoh  Pat  Maloy, 
Co.  Atty..  for  the  State. 

PKR  CURIAM.  On  the  Sd  day  of  March, 
1911,  judgment  was  rendered  against  appellant 
in  the  county  court  of  Tulsa  county  for  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he  was 
sentenced  to  pay  a  fine  of  $250  and  90  days 
imprisonment  in  the  county  jalL  Appellant 
was  allowed  60  days  from  the  date  of  Judgment 
within  which  to  file  his  appeal  to  the  Criminal 
Court  of  Appeals.  On  toe  1st  day  of  April, 
1911,  appellant  waa  granted  an  extension  of  20 
days  wltnin  which  to  perfect  his  appeal,  hut 
appellant  did  not  perfect  bis  appeal  to  this 
court  until  the  4th  day  of  May,  1911.  The 
time  granted  by  the  court  for  perfecting  the 
appeal  having  expired  before  the  appeal  was 
perfected,  this  coort  baa  never  acquired  juris- 
diction of  the  case,  and  the  appeal  ia  therefore 
dismissed. 


GOODPASTBR  v.  STATE.  (Criminal  Court 
of  Appeal  of  Oklahoma.    Sept  23,  1911.)  Ap- 

?eal  from  Craig  County  Court;  Theo.  D.  B. 
rear,  Judge.  Boy  Goodpaster  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.'  James  S.  Davenport,  for  plaintiff  in 
error.  Smith  C  Matson,  Asst.  Atty.  Oen.,  for 
the  State. 

PEE  CURIAM.  Plaintiff  In^  error  was  con- 
victed io  the  county  court  of  Craig  county  oo 
a  charge  of  unlawfully  selling  intoxicating  liq- 
uor, and  on  the  21st  day  of  February,  1910, 
was  sentenced  to  pay  a  fine  of  $50  and  be  im- 
prisoned in  the  county  jail  for  30  da^.  The 
appeal  was  filed  In  this  court  on  the  21st  day 
of  April,  1910.  No  brief  has  been  filed  by  the 
plaintiff  in  error,  and  no  aiveafancc  made  for 
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oral  argament.  The  Jodgment  of  tli«  trial 
court  is  affirmed  for  want  of  proMcutioK  nnder 
rale  4  (101  Fac  yii). 


HARRIS  T.  STATB.    (CrimiDal  Court  of  Ap- 

f eals  of  Oklahoma.  Sept.  6,  1911.)  Appeal 
rom  Murray  Countr  Court  "Not  to  be  offi- 
cially reported."  J.  R.  HarrU  was  convicted 
of  having  received  stolen  property,  and  appeals. 
Dismissed.  Hardy  ft  Franklin,  for  plaintiff  in 
error.  Smith  a  HatMn,  Avt.  Atty.  Gen.,  tar 
the  State. 

PER  CURIAM.  On  the  17th  daj  of  Sep- 
tember, 1910,  judsment  was  rendered  against 
.appellant  in  the  district  court  of  Murray  coun- 
ty, and  he  was  sentenced  to  imprisonment  in 
the  penitentiary  at  McAlester  for  the  period  of 
years  for  the  offense  of  knowingly  having 
received  stolen  property.  Under  the  law  in 
force  at  the  time  of  this  conviction,  the  appel- 
lant was  given  six  months  within  which  to  per- 
fect his  appeal.  See  Snyder's  Comp.  Laws 
Okla.  1909,  i  6948.  The  appellant  did  not. 
however,  perfect  his  appeal  antil  the  Sth  day  of 
Apl^  1910.  As  the  time  for  perfecting  the 
appeal  In  thb  ease  bad  expired,  thla  court  has 
nevar  acqalred  Jnrladiction  of  this  case,  and 
tiw  v^peu  li  tMceton  dlsmtwed. 


HEAD  T.  STATB.  (Criminal  Coart  of  Ap- 
peals of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Garvin  Coonty  Court;  W.  B.  M.  Mitchell, 
Judge.  "Not  to  be  officially  reported."  J.  B. 
Head  waa  convicted  of  violating  the  prohibitory 
law,  and  appeals.  Appeal  dismissed.  Blan- 
ton,  Andrews  &  Osbom,  for  plaintiff  In  error. 

fmith  O.  MatBOn,  Aast  At^.  Oen.,  for  the 
tate. 

PER  CURIAM.  The  Attorney  General  has 
filed  a  motion  to  dismiss  the  appeal  in  this  case 
on  the  gxoand  that  the  plaintiff  In  error  has  be- 
come a  fugitive  from  justice.  Upon  the  show- 
ina  of  the  Attorney  General  the  motion  is 
w^l  taken,  and  is  sustained. 


therefore  Asmisscd. 


The  appeal  is 


HENSALL  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  5,  1911.)  Api>eal 
from  Rogers  County  Court  "Not  to  be  omcial- 
ly  reported."  Thomas  W.  Hensall  was  convict- 
ed for  a  violation  of  the  prohibitory  liQoor 
law,  and  he  appeals.  Dismissed.  H.  Tom 
Kight  and  H.  Jeonioga,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  On  the  29th  day  oi  October. 
1909,  judgment  was  rendered  against  appel- 
lant for  a  violation  of  the  prohibitory  liquor 
law,  but  appellant  did  not  perfect  his  appeal 
until  the  2titb  day  of  April,  1910,  which  was 
long  after  tbe  time  allowed  by'  law  for  tbla 
purpose.    This  courts  therefore,  did  not  ac- 

auire  juilsdlctlon  of  this  case,  and  the  an>eal 
I  dismissed. 


HODSON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.    Sept.  30,  1911J  Ap- 

Seal  from  District  Court,  Canadian  County; 
ohn  J.  Carney,  Judge.  George  Hod^n  was 
convicted  of  larceny  of  live  stock,  and  appeals. 
Dismissed.  Forrest  ft  Sansom,  for  plaintiff  in 
error. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed of  tbe  crime  of  larceny  of  live  stock, 
and  was  sentenced  to  imprisonment  for  a  pe- 
riod of  two  years  In  the  state  penitentiary. 
The  judgment  and  sentence  was  entered  on  De- 
cember 27,  1910.  An  appeal  was  taken  by 
filing  In  this  court  on  January  20,  1911,  a  pe- 
tition in  error  with  case-made.  Plaintiff  in 
error  by  his  counsel  of  record  has  filed  a  mo- 
tion to  dismiss  his  appeal,  which  motion  is 
sustabMd,  and  tiie  ivpcal  la  diwnlsiad,  with 


direction  to  the  district  conit  o(  Canadian 
county  to  cause  its  judgment  And  ■entenee  to 
be  carried  Into  execution. 


JOHNSON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.    Sept  23,  1911.)  Ap- 

Jeal  from  Ellis  County  Court;  A.  E.  Williams, 
udg&  "Not  to  be  officially  reported."  Har^ 
vey  Johnson  was  convicted  of  rlolating  the 
prohibitory  law,  and  appeals.  Dismissed.  W. 
H.  Springfield,  for  plaintiff  in  error.  Smith  C 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  E^is  county  on 
the  9th  day  of  April,  1910,  on  a  char^  of  hav- 
ing the  unlawful  possession  of  intoxicating  liq- 
uor with  Intent  to  sell  the  same,  and  on  the 
same  date  was  adjudged  by  the  court  to  pay  a 
fine  of  $50  and  be  imprisoned  for  a  term  of 
80  days.  An  order  waa  made  granting  plala- 
tiff  In  error  45  dajra  within  which  to  make  and 
serve  case-made  on  the  9th  day  of  April,  1910i 
No  order  was  asked  for,  and  none  made,  grant- 
ing an  eztenalon  of  time  within  which  to  file 
the  appeal  lo  thla  court  Under  the  atatntea 
the  appeal  must  be  perfected  in  this  court  with- 
in 60  days  frtMn  ae  date  of  jndnnent  The 
appeal  was  filed  In  this  court  on  the  21st  day 
of  Jane,  1910,  more  than  60  days  from  the  date 
of  judgment  The  Attorney  General  has  filed 
a  motion  to  diemisa  the  appeal  on  the  gtonnd 
that  It  was  not  perfected  within  the  time  al- 
lowed by  law.  The  motion  la  well  taken,  and 
ia  nntaiDed.  The  appeal  hi  dimtased. 


JONES  V.  STATE.  (Criminal  Coart  of  Ap- 
peals of  Oklahoma.  Sept  19,  1911.)  Appeal 
from  Oklahoma  Coun^  Court;  Sam  Booker. 
Judge.  A.  S.  Jones  was  convicted  of  vlolatins 
the  prohibitory  law,  and  appeala.  Dismissed. 
E.  G.  McAdama,  for  plaintiff  in  error.  Smith 
C.  Matson,  Asat  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  tbe  county  court  of  Oklahoma  coonly, 
and  on  the  7tb  day  of  March,  1910,  was  sen- 
tenced to  pay  a  fine  of  $500  and  be  confined 
in  the  oonnty  iaU  for  a  period  of  90  days^ 
On  the  6tb  day  of  ScvteniMii  19U,  thla  case 
waa  set  for  oral  argument  Counsel  tor  plain- 
tiff in  error  In  open  court  moved  to  dismiss 
the  appeal  on  the  ground  that  tbe  plaintiff  in 
error  bad  been  paroled.  The  motion  ia  al- 
lowed, and  the  appeal  accordingly  dismissed. 

KELLBR  T.  STATE.  (Olminal  Court  of 
Appeals  of  Oklahoma.  Sept  23,  1911.)  Appeal 
from  Coal  County  Court;  R.  Et.  Wells,  Judge. 
M.  E.  Keller  was  convicted  of  having  in  bis 
possesion  intoxicating  liquors  with  intent  to 
sell,  and  appeals.  Reversed.  J.  O.  Ralls,  for 
plaintiff  In  error.  Smith  O.  Matson,  Aast 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed on  an  information  which  charged  that 
he  did  have  possession  of  intoxicating  liquors 
with  the  unlawful  intent  then  and  there  to 
barter,  sell,  or  otherwise  furnish  the  same,  and 
was  sentenced  to  be  confined  In  the  county  jail 
for  60  days  and  pay  a  fine  of  $250.  Judgment 
and  sentence  was  entered  on  Febmarj  7,  1910. 
An  appeal  was  taken  by  petition  In  error,  and 
case-made  filed  In  this  court  April  4,  1910. 
The  only  evidence  on  the  part  of  the  state  waa 
that  of  one  Cummlngs,  a  deputy  sheriff,  who 
testified  that  In  executing  a  seardi  warrant 
he  searched  the  defendants  place  of  bosiness. 
which  was  a  restaurant,  in  Coalgate;  that  the 
defendant  had  bis  family  and  several  other  per- 
sons working  there :  that  witness  found  a  pint 
beer  bottle  half  foil  of  wUsky.  There  was  no 
evidence  tending  to  show  that  tiie  defendani 
had  ever  violated  the  prohibition  law,  or  bad 
offered  for  sale  intoxicating  liguOT.  On  be- 
half of  the  defendant,  ChariM  Turner  testified 
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that  tlie  half  pint  of  whlaky  belonged  to  him 
and  two  other  boys  who  were  woning  In  the 
defendant's  nstautant  There  Is  do  proof  on 
the  part  of  the  state  that  tli«.whbk7  bdonged 
to  tU  defendant  other  than  tb»  fact  that  It 
was  found  at  his  place  of  business.  The  verdict 
and  judgment  of^  conviction  being  coutrair  to 
the  evidence  Id  the  case  and  unsupported  by 
may  erideneeb  the  Jadgmetit  of  eoBTietloii  la  re- 
versed. 


LINDLET  T.  STATE.  (Criminal  Oonrt  of 
Appeals  of  Oklahoma.  Sept.  23},  1911.)  Ap- 
peal from  Okfuskee  County  Court;  T.  T. 
Do^Ie,  Judge.  Ed  Lindley  was  convicted  of  vio- 
lattng '  the  prohibitory  law,  and  appeals.  Af- 
firmed. W.  A.  Huaer,  for  plaintiff  in  error. 
Smith  a  Matson.  Aest  Atty.  Oen-  for  the 
State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
Ticted  of  violating  the  prohibitory  law  in  the 
county  court  of  Okfuskee  county  on  the  ISth 
day  of  January,  1910,  and  was  thereafter  dur^ 
ing  the  same  month  sentenced  by  the  court  to 
pay  a  fine  of  $100  and  be  imprisoned  in  the 
coun^  Jail  120  days.  The  appeal  was  filed 
in  this  court  on  the  20th  day  of  April,  19ia 
No  brief  has  been  filed  on  behalf  of  plaintiff  In 
error,  and  no  appearance  made  for  oral  argu- 
ment. The  judgment  of  the  lower  court  is 
aflSnoed  for  want  of  prosecntlon  under  niJe  4 
aoi  Pat  vU). 


McAFEBl  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Alfalfa  County  Court  W.  B.  McAfee 
was  convicted  for  a  violation  of  the  prohibitory 
liquor  law,  and  he  am>eal8.  Dismissed.  Cloud 
&  Halstead  and  A.  U  Beeman,  for  plaintiff  in 
error.  Fred  S.  CaldweU  and  Chas.  Weat,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Jndgment  was  pronounced 
against  appellant  on  the  18th  day  ot  January, 
1910,  for  a  violation  of  the  prohibitory  liquor 
law,  and  his  punishment  was  assessed  at  a  fine 
of  $50  and  imprisonment  In  the  county  jail  for 
a  period  of  SO  days.  Appellant  did  not  perfect 
his  appeal  nntii  the  28th  day  of  May,  1910, 
which  was  long  after  the  expiration  of  the 
time  allowed  by  law  for  perfecting  said  appeal 
This  court  therefore  did  not  acquire  Jurisdic- 
tion of  this  case,  and  the  appeal  is  dismissed. 


McKmZID  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  6,  1911.)  Appeal 
from  Woods  County  Court  Not  to  be  offi- 
cially reported."  W.  B.  McKenzle  was  con- 
victed for  a  violation  of  the  prohibitory  liquor 
law,  and  he  appeals.  Dismissed.  Wilson  & 
Rosa  and  B.  W.  Snoddy,  for  plaintiff  in  error. 

PER  CURIAM.  On  the  2d  day  of  March, 
1910,  judgment  was  pronounced  against  appel- 
lant In  tbe  county  court  of  Woods  county,  and 
he  waa  sentenced  to  confinement  in  the  county 
Jail  for  30  days,  and  to  pay  a  fine  of  $50  for  a 
violation  of  the  prohibitory  liquor  law.  The 
appeal  in  this  case  was  not  filed  in  this  court 
until  the  30th  day  of  May,  1910,  which  was 
more  than  60  days  allowed  by  law  after  the 
rendition  of  the  Judgment  wlthm  which  appeals 
in  misdemeanor  eases  must  be  perfected.  In 
this  case  the  trial  court  did  not  extend  this 
time.  The  appeal  was  therefore  perfected  too 
tatc^  and  must  be  dismissed. 


McNBAL  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  6,  1911.)  Appeal 
from  Canadian  County  Court;  H.  1m.  Fogg, 
Judge.  "Not  to  be  officially  reported."  J.  M. 
McXeal  was  convicted  of  a  misdemeanor,  and 
appeals.    Dismissed.    Jaraee  M.  Frame,  for 


plaintiff  in  error.  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM,  Judgment  and  sentence  was 
pronounced  against  the  plaintiff  in  error  on  the 
Slst  day  of  December,  1909,  imposing  upon  him 
a  fine  of  $400  and  confinement  in  the  county 
jail  of  Canadian  cpnnty  for  30  days  on  a  charge 
of  selling  intoxicating  liquon.  Sixty  days  was 
given  tbe  x^alntiff  in  error  to  file  petition  in 
OTor  and  case-made  from  the  date  the  judg- 
ment was  pronounced.  The  appeal  was  not 
filed  in  the  office  of  the  clerk  of  this  court  until 
the  Slst  day  of  March,  1910,  long  after  the 
time  allowed  by  tiie  statute  and  the  order  of 
the  court  had  expired.  The  Attorney  General 
has  filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  filed  within  the  time 
provided  by  law.  The  motion  i>  sastained«  and 
the  appeal  aecoxdincly  dismissed. 


MERRILL  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  23,  19110  Ap- 
p^  from  DUtrict  Court  Okmul^  County; 
W.  L.  Bamum,  Judge.  J.  J.  Mernll  was  con- 
victed ot  manslaughter,  and  appeals.  Dismiss- 
ed. Stanford  &  Cochran,  for  plaintiff  in  error. 
Smith  a  Matson,  Asst  At^.  Gen.,  for  the 
State. 

FOR  CTTRIAH.  Plaintiff  in  error  was  tried 
for  murder  and  convicted  of  manslaughter  in 
the  first  degree  in  the  district  court  of  Okmul- 
gee county  on  the  2i9th  day  of  November,  190O, 
and  bis  pontshment  fixed  at  five  years  in  the 
state  penitentiafy.  His  appeal  was  filed  In 
this  court  on  the  14th  day  of  May,  1910.  It 
appears  that  plaintiff  in  error  was  paroled  on 
the  10th  day  of  June,  1910.  Counsel  for  plain- 
tiff in  error,  Stanford  &  Cochran,  have  filed 
the  following  motion  to  dismiss:  "Now  comes 
the  plaintiffin  error  in  the  above-entitled  cauee, 
and  moves  the  court  to  dismiss  the  appeal  here- 
tofore filed  in  his  behalf."  The  moUon  is  sus- 
tained and  the  appekl  dismissed. 

MERRIirr  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Carter  County  Court;  I.  R.  Mason.  Judge. 
"Not  to  be  oflicially  reported."  John  Merritt 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Affirmed.  W.  H.  Useary  and 
B.  F.  Turner,  for  plaintiff  in  error.  Smith  CL 
Matson.  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  of  having  in  his  possession  intozicat- 
iag  liquors  for  the  purpose  of  selliog  the  same 
contrary  to  law,  and  sentenced  to  pay  a  fine 
of  $50  and  be  confined  In  the  county  jail  for 
30  days.  Judgment  was  rendered  on  the  3l8t 
day  of  January,  1910,  at  which  time  the  court 
allowed  40  days  to  prepare  and  serve  case- 
made.  The  case-made  was  not  served  until  the 
15th  day  of  March,  1910.  No  extension  of 
time  was  granted  before  tbe  expiration  of  40 
days.  The  case-made  was  therefon  not  served 
within  tiie  time  allowed  by  the  court  as  pro- 
vided by  law,  and  is  therofore  stricken  &om 
the  record  upon  motion  of  the  Attorney  Gen- 
eral, There  being  no  transcript  In  this  record, 
the  cause  is  remanded  to  the  court  below,  with 
directions  to  enforce  the  Judgment  and  sentence 
as  entered. 


MBSHEW  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  23,  1911.)  Ajv 
peal  from  Pottawatomie  County  Court;  E.  D. 
Seasor,  Judge.  Ed.  Meshew  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Af- 
firmed. L.  Q.  Pitman  and  S.  &  Hood,  for 
plaintiff  in  error.  iSmith  C.  Matson,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
vict^ on  the  23d  day  of  March,  1909,  on  a 
chsjrge  of  selling  intoxicating  Uqoor,  jnd  hie 
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ptmlBhineDt  fixed  by  the  Jnry  at  a  floe  of  $75 
and  impriaonmeat  in  the  county  jail  for  a  pe- 
riod of  30  days.  On  tlie  30tb  day  of  Mazch 
thereafter,  judgment  waa  pronounced  in  ac- 
cordance with  the  verdict.  The  appeal  was 
filed  in  thia  court  on  the  30th  day  of  March. 
1910.  No  brief  has  been  filed  on  behalf  of 
plaintiff  in  error,  and  nO  appearance  made  for 
oral  argument.  The  judBment  oC  the  trial  court 
is  affirmed  under  rale  4  (101  Pac  Til)  of  this 
court. 


HILLEB  T.  STATE.  (Cnmlnal  Court  of 
Appeals  of  Oklahoma.  Sept.  S,  1911.)  Appeal 
from  Comanche  County  Court.  "Not  to  be  offi- 
cially reported."  W.  H.  T.  Miller  was  convicted 
of  violating  the  prohibitory  liquor  law,  and 
appeals.  Dismissed.  Wllford  M.  Smith,  for 
the  plaintiff.  The  Attorney  Oeneral.  for  the 
State. 

PBll  CURIAM.  Judgment  was  pronounced 
against  appellant  on  the  10th  day  of  December, 
1009,  In  the  connty  court  of  Comanche  county, 
and  be  was  sentenced  to  pay  a  fine  of  $50  and 
30  days  impiisonment  in  the  county  ^11  for  a 
violation  of  the  prohibitory  liquor  law.  Appel- 
lant was  allowed  by  the  court  60  days  from  date 
of  the  judgment  witliin  which  to  perfect  hEs  ap- 
peal to  thu  court,  but  appellant  did  not  perfect 
his  appeal  to'  this  conrt  until  the  Slst  day  of 
March,  1910.  As  this  was  long  after  the  time 
allowed  by  law  for  which  to  perfect  the  appeal, 
this  court  acquired  no  jarisdlctioq  of  the  case, 
and  the  appeal  is  therefore  dismissed. 


MITCHELL  et  al.  v.  STATR  (Criminal 
Court  of  Appeals  of  Oklahoma.  Sept.  5,  1911.) 
Appeal  from  Pottawatomie  County  Court;  E. 
D.  Reasor,  Judge.  "Not  to  be  officially  re- 
ported." Ben  Mitchell  and  John  Motley  were 
convicted  of  violating  the"  prohibitory  law,  and 
appeal.  I>ismi8scd.  S.  P.  Freeling.  for  plain- 
tiffs in  error.  Smith  0.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  appellants  were  con- 
victed in  the  county  court  of  Pottawatomie 
county  on  July  8,  1910,  on  a  charge  of  selling 
intoxicating  liqaors.  The  record  is  most  in- 
complete and  unsatisfactory.  The  Attorney 
Oeneral  has  filed  a  motion  to  dismiss  the  ap- 
peal on  the  following  groands:  "  (1)  Because 
there  is  no  judgment  incorporated  in  the  rec- 
ord from  which  this  appMl  is  taken.  (2)  Be- 
cause the  case-made  was  never  served  on  the 
county  attorney,  and  there  is  no  transcript  of 
the  record.  (3)  Because  the  certificate 'of  the 
judge  to  the  case-made  is  not  attested  by  the 
clerk  of  the  court,  nor  has  the  case-made  ever 
been  filed  in  the  office  of  the  clerb  of  the 
county  court  of  Pottawatomie  county  as  re- 
quired bysection  6951,  Compiled  Laws  of  Okla- 
homa lOu9,  Snyder.  (4)  Because  the  case-made 
and  petition  in  error  were  not  filed  in  this 
court  within  .the  time  allowed  by  law."  There 
has  been  no  answer  filed.  The  allegations 
in  the  motion  have  not  been  controverted,  and 
are  supported  by  the  record  before  as.  Tlie 
motion  Is  well  taken  and  is  sustained.  The 
appeal  is  accordingly  dismissed. 


MORRIS  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  6,  1911.)  Ap- 
peal from  Pottawatomie  County  Court;  E.  D. 
Reasor,  Judge.  Geni>  Morris  was  convicted  of 
a  violation  of  the  prohibition  law,  and  appeals. 
Appeal  dismissed.  £.  E.  Hood  and  L.  Q.  Pit- 
man, for  plaintiff  in  error.  Smith  C  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed of  a  violation  of  the  prohibition  law 
and  sentenced  to  serve  a  term  of  60  days  im- 
prisonment in  the  county  jail  and  pay  a  fine 


of  $100.  Judgment  and  sentence  was  entered 
on  March  30,  1009.  An  appeal  was  taken  by 
filing  in  this  court  on  March  SO,  1910,  a  peti- 
tion in  emr  wi^  case-made  attached.  Coun- 
sel for  plaintiff  nn  error  have  filed  a  motion 
to  dismiss  the  appeal  herein  for  tbe  reason 
that  a  parole  has  been  granted  1^  the  Governor, 
and  that  the  conditions  thereof  were  'accepted 
and  consented  to  by  plaintiff  In  error.  The 
motion  to  dismiss  the  appeal  is  hereby  allowed, 
the  appeal  dismissed,  and  the  cause  remanded 
to  the  county  court  of  Pottawatomie  counl^. 


NICHOI^  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.    Sept.  23,  1911.J  Ap- 

Seal  from  Garfield  County  Court;  James  B. 
lutlison.  Judge.  J.  R.  Nichols  was  convicted 
of  violating  the  prohibitory  law,  and  appeals.. 
Affirmed.  H.  J.  Sturgis,  for  plaintiff  in  error. 
Smith  a  Matson,  Asst  Atty.  Gen.,  for  th» 
State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Garfield  county 
on  a  charge  of  selling  intoxicating  liquors  on 
the  17th  day  of  Februaiy,  1910,  and  on  the 
20th  dsy  of  February  thereafter  was  sentenced 
by  tbe  court  to  pay  a  fine  of  $50  and  be  con- 
Tined  in  tbe  county  jail  for  a  period  of  30 
days.  No  brief  has  been  filed  on  behalf  of 
plaintiff  in.  error,  and  no  appefirance  made  for 
oral  argument.  The.  judgment'  of  the  trial 
court  is  affirmed  nnder  rule  4  (101  Pac  vu) 
of  this  Goort. 


ORNEL  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  CHilahoma.  Sept.  5,  1911.)  Appeal 
from  Coal  County  Court;  R.  H.  Wells,  Judge. 
"Not  to  he  officially  reported."  John  Ornel 
was  convicted  of  violating  the  prohibitioa  law, 
and  appeals.  Dismissed.  George  Trice  and 
Cutler  &  Melnnis,  for  plaintiff  in  error.  Smith 
a  Matson,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
tried  sod  convicted  in  tbe  county  court  of 
Cool  county,  and  on  tbe  10th  day  of  April, 
1909,  sentenced  to  pay  a  fine  of  $250  and 
serve  SO  days  In  the  county  Jail  of  said  county. 
The  csse-made  with  petition  in  error  was  filed 
on  the  11th  day  of  April,  1910.  The  Attorney 
General  has  Sled  a  motion  to  dismiss  tbe  ap- 
peal on  tbe  ground  that  more  than  a  year  had 
elapsed  before  the  appeal  waa  perfected  in 
this  (Wtirt.  The  motion  is  well  taken,  and  is 
sustained.  The  appeal  is  accordini^  dlamissed. 


RATLIFF  V.  STATE.  (Criminsl  Court  of 
Appeals  of  Oklahoma.  Sept.  23,  1911.)  Appeal 
from  Ellis  County  Court;  A.  R  Williams. 
Judge.  Tom  Ratliff  was  cvnvicted  of  violsting 
the  prohibitory  law,  and  appeals  Affirmed. 
Ferry  J.  Moms,  for  plaintiff  In  error.  Smith 
C.  Matson,  Asst  Atty.  Gen.,  for  the  State. 

PEIR  CURIAM.  Plaintiff  In  error,  Tom  Rat- 
liff, was  convicted  in  the  county  court  of  Ellis 
county  on  the  11th  day  of  January,  1911,  on  a 
charge  of  selling  whisky,  and  on  the  13th  day  <rf 
January,  1911,  sentenced  by  the  court  to  pay 
a  fine  of  $400  and  be  confined  in  the  county  Jail 
for  a  period  of  60  days.  No  brief  has  been 
filed  on  behalf  of  plaintiff  Id  error,  and  no  ap- 
pearance made  for  oral  argument  in  his  liehau. 
The  judgment  of  the  trial  court  Is  affirmed  for 
want  of  prosecution  under  rule  4  (101  Pac.  vii) 
of  this  court. 


RATLIFF  v.  STATE.  (Criminal  Court  of 
Appeals  of  OklahcMua.  Sept  23,  1011.)  Appeal 
from  Ellis  County  Court ;  A.  B.  Will-ams, 
Judge.  Tom  Ratliff  waa  convicted  of  violatinr 
the  prohibitory  law,  and  appeals.  Affirmed. 
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Perrr  J.  Horris,  for  plaintiff  In  error.  SnUtfa 
O.  HatBon,  Asst.  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Tom  Rat- 
liff,  was  coDTicted  Id  the  coanty  conrt.  of  Ellle 
eoanty  on  the  12th  day  of  January,  1911,  on  a 
diarge  of  selling  wliisl^,  and  on  the  14th  day  of 
JaAuary,  1911.  sentenced  by  the  court  to  pa/ 
a  one  of  $400  and  be  confined  in  the  connty  jail 
tor  a  period  of  30  dars.  No  brief  has  been  filed 
on  behalf  of  plaintiff  Id  vvtot,  and  no  appearance 
made  for  oral  argument  in  hia  t)ehaif.  The 
Judgment  of  tbe  trial  court  Is  affirmed  for  want 
<^  proaeciUioa  under  role  4  (101  Pac.  Til)  of  this 
court 


RAT  T.  STATE.  (Oiminal  Oonrt  of  Appeals 
of  Oklahoma.  Sept.  18.  1911^  Appeal  from 
Jackson  County  Court;  W.  J.  McConnell,  Judge. 
"Not  to  be  officially  r^rted."  Dave  Ray  was 
convicted  of  violating  tbe  probibitorr  taw,  and 
appeals.  Affirmed.  Johnson,  Morrill  &  Riegel, 
for  plaintiff  in  error.  Charles  West,  Atty.  Gen., 
E.  G.  Spilman,  AssL  Atty.  Oen.,  and  Smith  C. 
Matson,  Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  tried 
and  convicted  in  the  coanty  court  of  Jackson 
county  on  a  charge  of  having  unlawful  posses- 
sion of  Intoxicating  liquor  with  intent  to  sell 
the  same,  and  on  the  15th  day  of  November, 
1909,  was  sentenced  to  pay  m  fine  of  $500  and 
be  confined  In  the  county  Jail  fw  a  period  of 
six  months.  We  have  carefully  examined  tbe 
record  and  brleb  of  both  parties  in  this  cause, 
and  find  no  error  sufficient  to  entitle  the  plaintiff 
In  erm  to  a  new  trial.  Tbe  Judgment  of  the 
lowar  conrt  ia  therefore  affirmed. 


REEJVES  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  6,  1911.)  Appeal 
from  Carter  County  Court  "Not  to  be  official- 
ly reported."  John  R.  Beeves  was  convicted  of 
manslaughter,  and  appeals.  Dismissed.  Ouun- 
pl<m  &  Cbami^on,  nw  idalntiff  In  error.  The 
Attorney  Gweral  and  Cuiith  (X  Matson,  for  tbe 
State. 

VBSR  CURIAM.  AmwIIant  was  convicted  In 
the  district  court  of  C&rter  county  for  the  of- 
fense <MC  manslaughter  In  tbe  first  degree,  and 
Us  punishment  was  assessed  at  confinement  in 
tiie  penitentiary  for  a  period  Ot  four  years. 
Judgment  was  pronounced  against  the  appel- 
lant on  tbe  23d  day  of  FebruaiT.  1910.  The 
law  in  force  at  that  time  required  tbe  appellant 
to  perfect  his  appeal  within  six  months  from  the 
date  of  the  Judgment  against  him.  Tbe  appeal 
in  this  case,  however,  was  not  filed  In  this  court 
until  the  23d  day  of  February,  1911,  six  months 
after  the  time  required  by  law  had  elapsed  with- 
in which  tbe  appeal  should  have  heen  perfected. 
This  court,  therefore,  never  acqnlred  Jurisdiction 
of  this  case,  and  the  aiveal  b  dismissed. 

RBVAKD  r.  6TATE.  (Crimiaal  Court  of 
Appeals  of  Oklahoma.  Sept  23,  1911.)  Appeal 
from  Osage  County  Court;  C  T.  Bennett 
Judge.  Curt  Revard  was  convicted  of  violating 
the  prohibitoiT  law,  and  appeals.  Affirmed. 
Haris,  Sama  «  Hargis,  for  plaintiff  In  error. 
Smith  C  Matson,  Asst  Atty.  Gen.,  and  L.  F. 
Roberts,  Go.  Atty.,  for  the  State. 

PE>R  CURIAM.  Plaintiff  In  errw  was  con- 
victed in  the  county  court  of  Osage  county  on 
a  charge  of  drunkenness,  and  on  the  Si3d  day  of 
October,  1909,  sentenced  to  pay  a  fine  of  $25. 
The  appeal  was  filed  In  this  court  on  the  23d 
day  ot  April,  1910.  No  brief  has  been  filed  on 
behalf  <^  plaintiff  In  error,  and  no  appearance 
made  for  oral  argument  The  Judgment  of  tbe 
lower  court  is  affirmed  for  want  <n  prosecQtion 
under  rale  4  001  Pac.  tU). 

ROBERTSON  et  al  t.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  -Sept.  23, 
1911.)    Awaal  from  Superior  Coor^  Logan 


County;  J.  M.  Sandlln,  Judge.  ID.  Robertson 
and  James  Peteat  w^re  coavicted  of  a  violation 
ot  Uie  prohibition  law,  and  appeal.  Reversed 
and  remanded.  John  Adams  and  A.  B.  Howea, 
for  plaintiff  In  error.  Smith  G.  Matsoi^  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM,  fnie  plaintiffs  In  error  were 
informed  a^nst,  tried,  and  convicted  In  the 
superior  court  of  Logan  county  for  a  violation 
of  tbe  prohibition  law.  A  trial  was  had  before  a 
jury  composed  of  only  six  men.  Hie  record 
does  not  show  that  the  defendants  waived  their 
right  to  a  trial  by  jury  of  12  men.  It  is  assign- 
ed as  error  that  the  court  erred  In  refusing  the 
defendants'  demand  for  a  trial  by  a  jury  of  12 
men.  Under  the  authority  of  Hill  v.  State,  3 
Okl.  Cr.  686.  109  Pac  291.  Schafer  v.  State.  5 
Okl.  Cr.  598,  115  Pac:  379,  and  Dalton  v.  State, 
6  Okl.  Cr.  — 1 116  Pac.  the  judgments  pro- 
nounced and  entered  are  hereby  reversed,  and 
said  cause  remanded  to  the  superior  conrt  of 
Logan  county*  with  direction  to  grant  a  new 
trial. 


ROBINSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept  23,  1911.)  Appeal 
from  Kiowa  County  Court;  J.  W.  Mansell, 
Judge.  Ed  Robinson  wss  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Affirmed.  O. 
B.  Riegel,  for  plaintiff  in  error.  Smith  C  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Ed  Robinson  was  convicted 
in  the  county  court  of  Kiowa  connty  on  the  2l8t 
day  of  February,  1910.  on  a  charge  of  selling 
whisky,  and  his  punishment  fixed  by  tbe  jury  at 
a  fine  of  $400  SJod  imprisonment  in  the  county 
jail  for  a  period  of  120  days.  Judgment  was 
pronounced  by  the  court  on  the  same  date  in 
accordance  with  the  verdict.  The  appeal  was 
filed  in  this  court  on  the  lltb  day  of  June,  1910. 
No  brief  has  been  filed  on  behalf  of  the  plaintiff 
in  error,  and  no  appearance  made  for  oral  ar- 
gument. The  judgment  of  the  trial  court  is  af- 
firmed  under  rale  4  (101  Pac.  tU)  of  this  court 


SEARS  T.  STATU  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  6.  1911.)  Appeal 
from  Osage  County  Court.  "Not  to  be  officially 
reported.*^  Oscar  Sears  wai  convicted  of  violat- 
ing the  prohibitory  liquor  law,  and  appeals. 
Dismissed.  Boone,  Leahy  &  MacDonald,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  SUte. 

PEUl  CURIAM.  On  the  21st  day  of  January, 
1910,  judgment  was  rendered  against  appellant 
sentencing  him  to  pay  a  fine  of  $50  and  30  days 
confinement  in  the  county  jail  for  a  violation  of 
the  prohibitory  liquor  law.  At  the  time  of  the 
rendition  of  the  Judgment  the  court  did  not  ex- 
tend the  statutory  time  within  which  the  appeal 
must  be  perfected.  Appellant  did  not  perfect 
his  appeal  until  the  ^th  day  of  AprIL  1910, 
which  was  long  after  the  time  allowed  by  law 
for  perfecting  the  appeal  had  expired.  This 
court  did  not  therefore  acquire  Jurisdiction  of 
the  appeal,  and  it  is  dismissed. 


SHARP  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  19,  1911.)  Appeal 
from  Major  County  Court ;  O.  M.  Evans,  Judge. 
Ira  B.  Sharp  was  convicted  of  violating  the  pro- 
tiibltory  law,  and  uipeals.  Dtamlssed.  J.  V. 
Roberts,  for  plaintiff  in  error.  Smith  C.  Mat- 
son.  Asst  At^.  Gen.,  for  the  State.  . 

PEIR  OUiRIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Major  county  on 
tbe  13th  day  of  April,  1910,  on  a  charge  of  nav- 
ing  possession  of  Intoxicating  liquor  for  the  un- 
lawful purpose  of  selling  same,  and  on  tbe  14th 
day  of  April  thereafter  was  sentenced  by  the 
court  to  pay  a  fine  of  $300  and  serve  120  dayn 
in  the  county  Jail.  An  appeal  was  duly  perfected 
in  this  court  on  the  7th  day  of  July,  1910.  In 
January,  1911,  plaintiff  in  ernw  abandoned  his 
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appeal,  and  b;  bla  coansel  filed  a  motion  on  the 
7tn  day  of  said  month  to  dismiss  the  same.  The 
appeal  b  accordinsly  dUmlssed,  and  the  clezk 
duiected  to  ima  the  mandate  forthwith. 


SHIPLEJT  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  5,  1911.)  Appeal 
from  Love  County  Court.  "Not  to  be  officially 
reported."  A.  B.  Shipley  was  conTicted  for  vio- 
lations of  prohibitory  liquor  law,  and  appeals. 
Dismissed.  G.  H.  Montgomery,  for  plaintiff  in 
error.  The  Attorney  General  and  Smith  C.  Mat- 
son,  for  the  State. 

PER  CURIAM.  On  the  29th  day  of  Aufniat, 
1910,  jud^ent  waa  rendered  against  appellant 
in  the  county  conrt  of  Lore  county  for  a  viola- 
tion of  the  prohibitory  lignor  law,  and  he  was 
HDtenced  to  pay  a  one  of  $60  aod  serve  30 
days  in  the  coanty  jail.  What  purports  to  be 
the  case-made  filed  with  the  petition  In  error 
has  never  been  certified  to  by  the  trial  judge  and 
filed  in  the  <^ce  of  tha  county  court  of  Love 
coanty  as  the  law  directs.  Neither  has  it  been 
certified  to  in  such  a  manner  aa  will  make  it  a 
transcript  of  the  record.  Neither  is  there  any 
Bhowing  that  said  case-made  had  ever  been 
■erred  upon  the  county  attorney  of  Love  coon- 

£.  Said  pretended  case-made  and  transcript  of 
e  record  was  not  filed  In  this  court  until  Jan- 
uary 18,  1911,  which  waa  long  after  the  time 
allowed  by  law  for  jwrfecting  said  appeal.  For 
these  reasons,  this  court  baa  never  acquired  ju- 
risdiction of  this  case,  and  the  appeal  Is  dia- 
miued. 


SIMMONS  T.  STATE).  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  5,  1911.)  Appeal 
from  Okfoakee  County  Court  "Not  to  be  offi- 
dally  reported."  Jc^n  Simmons  was  convicted 
of  crime,  and  appeals.  Dismissed,  Hatch  & 
CBannon,  for  plaintiff  in  error.  The  Attorney 
Oeneral,  for  the  State. 

PER  OUKIAM.  What  purports  to  be  the 
case-made  in  this  case  was  never  filed  in  the 
county  court  of  Okfuskee  countr  aa  the  statute 
directei  and  the  certificate  of  the  judge  to  the 
case-made  is  not  attested  by  tJie  dene  of  said 
court  The  appeal  must  therefore  be  dismissed. 


SPIGNER  V.  STATB,  (Criminal  Court  of 
Appeals  of  Oklahoma,  SepL  B,  1911.)  .^tpeal 
from  Carter  County  Court,  **Not  to  be  officially 
reported."  E.  R.  'Spigner  was  convicted  for  a 
violation  of  the  prohibitory  liquor  law,  and  be 
appeals.  Dismissed,  W.  H.  Useary,  for  plain- 
tiff in  error.  The  Attorney  Oetksral,  fbr  the 
State. 

FOR  OimiAH.  Judgment  was  rendered 
againat  appellant  in  the  county  court  of  Carter 
countv  oa  the  20tb  day  of  January,  1910,  for  a 
violation  of  the  prohibitory  liquor  law,  and  he 
was  sentenced  to  pay  a  fine  of  fSO  and  60  days 
confinement  in  the  county  jail.  Appellant  did 
not  perfect  his  appeal  in  tnis  case  ontil  the  25th 
day  of  May,  1910.  As  the  time  for  perfecting 
the  appeal  had  expired  before  the  appeal  was 
perfected,  this  court  is  without  jurisdiction  to 
consider  the  case,  and  the  appeal  is  therefore 
dismissed* 


STACK  T.  8TATEL  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  SepL  19,  1911.)  Appeal 
from  Comanche  County  Court;  James  H,  Wol- 
verton.  Judge.  "Not  to  be  ofiicially  reported." 
W.  H.  St»ck  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  Dismissed.  Ray  & 
Cunningham,  for  plaintiff  in  error.  Smith  G. 
Mittson,  Asst.  Atty,  Gen.,  for  the  State. 

PER  CURIAM,  Plaintiff  In  error  was  con- 
victed in  the  county  court  of  Comanche  county 
on  the  10th  day  of  June,  1909,  and  after  repeat- 


ed continuances  for  the  purpose  of  pasdng  sen- 
tence was  on  the  5th  day  of  February,  1910,  sen- 
tenced to  serve  60  days  in  the  coanty  jail  aod  to 
pay  a  fine  of  $280.  The  appeal  was  iiertected 
in  this  court  on  the  25th  day  of  March,  1010. 
On  the  7th  day  of  December,  1910,  eounsel  for 
plaintiff  In  error  filed  a  motion  to  dismiss  the  Bp- 
peal.  The  motion  ia  sustained,  and  the  appeal 
dismissed,  with  directions  to  the  trial  oonrt  to 
enforce  the  judgment  and  sentence. 


THURSTON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Sept.  23,  1911.)  Appeal 
from  Superior  Court,  Logaq  Coanty ;  J.  M. 
Sandlin,  Judge.  Julia  A.  Thurston  was  convict- 
ed of  a  violation  of  the  prohibition  law,  and  ap- 
peals.  Reversed  and  remanded.   H.  C,  Olds,  for 

Slaintiff  in  error.  Smith  C,  Hatson,  AssL  Atty. 
)en.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed in  the  superior  court  of  Lopin  county  for 
the  crime  of  selling  intoxicating  liquor,  and  waa 
sentenced  to  serve  a  term  of  30  days  in  the  coun- 
ty jail  and  pay  a  fine  of  $50.  A  trial  was  had 
before  a  jury  composed  of  only  rix  men.  The 
record  does  not  show  that  the  defendant  waived 
her  right  to  a  trial  by  jury  of  12  men.  Under 
the  authority  of  Hill  v.  State,  3  Okl.  Cr.  686, 
109  Fac  2Sa,  Schafer  t.  State,  6  Okl.  Cr.  S96, 
115  Pac.  379,  and  Dalton  v.  State.  6  OkL  Cr. 
— ,  116  Pac.  954,  the  judgment  will  be  reversed, 
and  the  caase  remanded  to  the  superior  court  of 
Logan  county,  with  direction  to  grant  «  new 
trial. 


TRIONB  T.  STATE.  (Criminal  Cburt  of  Ap- 
peala  of  Oklahoma.  Sept  23.  1911.)  Appeal 
from  Superior  Court,  Pittsbaqi  County ;  P.  D. 
Brewer,  Judge.  "Not  to  be  officially  reported,'* 
Charley  Trione  wes  c(Hivicted  of  violating  the 
prohibitory  law,  and  appeals.  Reversed  and  re- 
manded. J.  B.  Whitehead,  for  plaintiff  In  error. 
Smith  C.  Matson.  Asst  Atty.  Gen.,  for  the  State. 

PE}R  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  superior  court  of  Pittsburg  county 
for  the  crime  of  selling  intoxicating  liquor,  and 
waa  sentenced  to  pay  a  fine  of  $50  and  serve  00 
days  In  the  county  jail.  A  trial  was  had  before 
a  jnry  composed  of  only  six  men.  The  record 
does  not  show  that  the  plaintiff  in  error  waived 
bis  right  to  a  trial  by  a  jury  of  12  men.  Under 
the  authority  of  Hill  ▼,  State,  3  Okl.  Cr. 
109  Pac,  291,  Schafer  v.  State,  B  Okl.  Cr.  598L 

115  Pac  379,  and  Dalton  v.  State,  6  Okl.  Or.  — , 

116  Pac.  054,  the  judgment  will  be  reversed  and 
the  cause  remanded  to  the  superior  court  of 
Pittsburg  county,  with  directions  to  grant  a  aew 
triaL 


TYNER  T.  STATB.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Sept  S.  191L)  Appnl 
from  Rogers  County  Court  "Not  to  be  officially 
reported,^'  Daniel  Tyner  was  convicted  of  vio- 
lating the  prohibitory  liquor  law,  and  appeals. 
Dismissed.  (X  S.  Wortman,  for  plaiotifl  m  er- 
ror. The  Attorney  General  and  Smith  C.  Mat- 
son,  for  the  State. 

PER  CURIAM.  On  the  21st  day  of  January, 
1911,  judgment  was  pronounced  against  appel- 
lant In  the  county  court  of  Rogers  county  for 
a  violation  of  the  prohibitory  liquor  law,  and 
he  waa  sentenced  to  pay  a  fine  of  VSOO,  ud  to 
serve  six  months  in  the  county  jail.  The  trial 
oourt  did  not  extend  the  60  days  allowed  by  law 
within  which  appellant  must  perfect  his  appeal 
to  this  court,  and  appellant  did  not  perfect  bis 
appeal  to  this  court  until  the  11th  day  of  May, 
1911,  which  was  after  the  expitatloD  of  the  60 
days  allowed  by  law  within  which  the  appeal 
should  have  been  perfected.  Thia  court  there- 
fore has  never  acquired  jurisdiction  of  this  canse. 
and  the  appeal  Is  dlsmltsed. 
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WATSON  T.  STATBl  (OrlinliM]  Gonrt  of 
Appeals  of  Oklahoma.  Sept  5,  1911.)  Appeal 
from  Pontotoc  Coonty  Coart;  Joel  Terrell. 
Judge.  "Not  to  be  offidallj  reported."  Bill 
Watson  was  convicted  of  Tiolatlns  tbe  probfbit- 
ors  law,  and  appeals.  Affirmed.  Crawford  & 
Bolen,  for  plaintiff  in  error.  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  record  In  tMa  cue  has 
been  carefully  reviewed.  There  are  no  errors 
nrged  in  tbe  brief  of  counsel  nor  apparent  from 
tbe  record  prejudicial  to  the  rights  of  the  plain- 
tiff in  error. 

The  judgment  of  the  trial  court  is  affirmed. 

WEAVER  T.  STATE).  (Criminal  Gonrt  of 
Appeals  of  Oklahoma.  Sept  23, 1911.)  Appeal 
from  Superior  Court.  ATuskogee  County ;  Farrar 
L.  McCain,  Judge.  "Not  to  be  officially  report- 
ed." J.  D.  Weaver  was  convicted  of  Tiolating 
the  pFobibitory  law,  and  appeals.  Reversed  and 
remanded.  WilUsms  ft  WilUams,  ttx  plaintiff 
In  error.  Smith  0^  Matson,  Asst  Atty.  Oen^ 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed Id  tbe  superior  court  of  Muskogee  county 
for  the  crime  of  aelllng  Intoxicating  ifqnor,  and 
was  sentenced  to  serve  00  days  In  tbe  connty 
jail  and  pay  a  fine  of  $200.  A  trial  was  had  be- 
fore a  Jury  composed  of  only  six  men.  The  rec- 
ord does  not  show  that  the  defendant  waived 
his  light  to  a  trial  by  a  jury  of  12  men.  Under 
the  authority  of  Hill  t.  State.  8  Okl.  Or.  686, 
100  Pac  29X  Schafer  v.  SUte,  5  Okl.  Gr.  598. 
lis  Pac.  879,  and  Dalton  v.  State,  6  OkL  Cr.  — , 
116  Paa  964,  tbe  judgment  will  be  reversed  and 
the  cattse  remanded  to  tb»  saperlor  court  of 
Mnakogea  eonnty,  with  direction  to  gzaat  a  new 
trial. 


WHITE  T.  STATE.  (Orlmloal  Conrt  of  Ap- 
peals of  Oklahoma.  Sept  23,  1911.)  Appeal 
from  Pottawatomie  Coun^  Conrt;  R  D.  Rea- 
sor,  Judge.  Burt  White  was  convicted  of  vio- 
lating the  pnhibitoxy  law,  and  appeals.  Affirm- 
ed. S.  P.  rrMliDc  and  B.  A.  Hood,  for  plainUff 
in  error.  Smith  0.  UatBOii«  Asst  Atty.  Gen., 
for  tb»  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed on  the  23d  day  of  March,  1009,  on  a 
charge  of  selling  whisky,  and  on  the  30th  day 
of  March  thereafter  was  sentenced  by  the  court 
to  pay  a  fine  of  $75,  and  be  confined  In  tbe  coun- 
ty jail  for  SO  days.  The  appeal  was  filed  in  this 
court  on  March  30.  1010.  No  brief  has  been 
filed  on  behalf  of  plaintiff  in  error,  and  no  ap- 
pearance made  for  oral  argument.  The  judg- 
ment of  the  trial  court  is  affirmed  under  rule  4 
(101  Pac  vli)  of  this  court 


WILUAMS  V.  STATa  (Criminal  Conrt  of 
Appeals  of  Oklahoma.  Sept  6,  1911.)  Appeal 
from  Grady  County  Court;  N.  M.  Williams, 
Judge.  "Not  to  be  officially  reported."  Howard 
Williams  was  convicted  of  vicdatinc  the  prohibit- 
ory law,  and  appeals.  Appeal  dlsnUssed.  B. 
Hamilton,  for  ^alntlfl  In  error.  Smith  G.  Uat> 
•on,  Asst  Atty*  G«n.,  for  the  State. 

PER  CURIAM.  The  Attomey  General  has 
filed  m  motion  to  dismiss  this  appeal  on  the 
ground  that  tbe  same  was  not  perfected  within 
the  time  allowed  by  law.  Jndgment  was  entered 
on  tbe  29tb  day  of  October,  1900,  The  appeal 
was  filed  in  this  court  on  the  Slst  day  of  March, 
1910.  The  motion  of  tbe  Attomey  General  Is 
well  ttfcen,  and  the  appeal  accordingly  dismissed. 
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ABANDONMENT. 


iTTor,  H  SOS,  981.  1078: 
1131;  Infante,  i  18;  Me- 


Bm  Appeal  and.  Brror, 
Oriminel  Law,  _ 

efaanics'  Liens,  g.132,  280,  281;  Klines  and 
MiDeralR,  |  24;  vandor  and  PuicliaseT.  |  20; 
Watoa  and  Weter  ConzMs,  fH  32,  162,  249. 

I  2.   A.  title  in  fee  cannot  be  divested  by 
mere  abandonment,  bat  title  by  nalced  posses- 
can  be  divested  bj  ab^donment.— Kortb- 
em  Annir.  Co.  of  London  t.  Stoat  (OaL  App.) 
817. 

ABATEMENT  AND  REVIVAL 

8w  Divorce  I  61. 

m.  DBFEOTS  AHD  OBJBOnOmi  A8 
TO  VABXIBS  AMD  VBOOBBDXHCW. 

I  40.  A  defendant  desiring  to  cliallenge  plaln- 
tlfTs  rigbt  to  foreclose  an  equitable  lien  on 
property  on  the  ground  of  the  person,  by  con- 
tract with  whom  the  lien  Is  claimed,  not  being 
the  owner,  bat  a  person  not  a  party  being  suco 
owner,  should  plead  in  abatenieikt.— Dofor  OH 
Go.  T.  Bdos  (Or.)  4fi7. 

V.  DEATH  OF  PAKTT  AHD  BEVXVAK 

OF  AOTXOX. 

(A.)  Abetoasemt  or  twmTal  ef  Aetlom. 

I  56.  The  act  of  a  street  railway  in  raising 
tiie  grade  of  a  street  so  as  to  cast  water  npon 
the  property  of  plaintiffs  intestate,  and  affect 
the  acceAs  thereto,  heid  a  trespass,  for  which, 
under  Rem.  &  Bal.  Ood^  1 1536,  the  administra- 
tor conM  sue.— Seward  t.  Spokane,  P.  &  S.  By. 
Co.  (Wash.)  268. 

VI.  WAITBB.  OF  OBOimDS  OF  A»ATB- 

MENT  akD  tucb  and  kammeb 

OF  FLBADnVO  DT  OENEItAI.. 

t  85.  The  denial  in  the  answer  of  an  alle- 
gation of  the  coaiplaint  made  to  anticipate  a 
special  defense  of  abatement  held  equivalent 
to  joining  matters  in  abatement  with  a  plea  In 
bar,  thereby  waiving  the  subject  of  abatement. 
— Duftw  Oil  Co.  V.  Enos  (Or.)  457» 

ABORTION. 

See  Criminal  Law.  H  448,  611;  Homicide,  | 
241. 

ABSTRACTS. 

Bee  Corti,  1266. 

ABUSE. 

Of  discpetion  of  trial  court,  see  Appeal  and  Er- 
ror, §S  956-982. 


•   ABUTTING  OWNERS. 

See  Eminent  Domain,  |}  47,  119.  280. 

ACCEPTANCE. 

See  Bills  and  Notes,  JS  70-83:  Contracts,  ( 
227;  Principal  and  Surety;  Bales,  |  12d 

ACCESSORIES. 

See  Criminal  Law,  H  80.  1169. 

ACCIDENT. 

See  Blaster  and  Servant;  i  97. 

ACCOMPLICES. 

See  Criminal  Law.  H  422,  507-^11. 

ACCORD  AND  SATISFACTION. 

See  Arbitration  and  Award. 

ACCOUNT. 

See  Account  Stated;  Action,  fi  50;  Appeal  and 
Error.  (  171;  Contracts,  S  342;  Equity,  |  39; 
Executors  and  AdminlBtrators,  I  221 ;  Par- 
ties, i  20;  Pleading,  K  8,  36 ;  Principal  and 
Agent,  i  89:  BeoeiTers,  |  208;  Tenancy  in 
Comnum,  {  86. 

t.  BIGHT  OF  AOTXOH  AND  DEFENSES. 

{  1.  Where  plaintiff  in  an  action  for  an  ac- 
counting asks  no  money  judgment  for  itself,  no 
demand  is  necessary.— -California  Baisin  Grow- 
ers' Ass'n  V.  Abbott  (Cal.)  767. 

XL  FBOOEEDIEOB  AHD  BELIEF.  . 

I  17.  In  an  action  by  a  raisin  growers*  as- 
sociation for  an  accounting  from  some  of  the 
parties  who  bad  contracts  with  it,  held  that, 
under  the  averments  ut  a  special  answer,  evi- 
dence that  the  association  was  organized  for  the 
purpose  of  creating  a  monopoly  was  inadmis- 
Bible.— California  Raisla  Growers'  Asi'n  t.  Ab- 
bott (Cal.)  767. 

ACCOUNT,  ACTION  ON. 

See  Payment,  |  66. 

ACCOUNT  STATED. 

S  19.  Where  the  defense  to  an  action  on  an 
account  stated  is  fraud,  held,  defendant  may 
show  falsity  of  items  in  original  account. — 
Kearney  v.  Bell  (Cal.)  925. 
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I  20.  The  defense  of  fraud,  in  an  action  on 
an  account  stated,  li  for  the  jury.— Kearney  t. 
BeU  (Cal.)  925. 

ACKNOWLEDGMENT, 
n.  TAxmo  aud  oEftTnroATB. 

I  26.  Deed  executed  by  an  attorney  in  fact 
■bould  t>e  acknowledged  u  the  deed  <^  the  prin- 
dpaL  rather  than  uat  of  the  agent— Herbert 
V.  WacE  (OU.)  209. 


ACQUIESCENCE. 

_  _  ,  iti< 

Uoni,  I  688. 


See  Gonioratloni,  f  84;  MnnlcipaJ  Cozpora- 


ACTION. 

See  Abatement  and  ReriTal;   Dlsmiaaal  and 
Nonsait 

Z.  OBOUMDS  AHD  COITDITIOHS  PBE- 
CEDENT. 

I  7.  Where  a  mortgage  piven  for  a  valuable 
consideration  ia  foreclosed  by  regular  proceed- 
inn,  -the  court  will  not  Inquire  into  the  motive 
of  the  init.— Pierce  v.  Pierce  (Gal.  App.)  SSO. 

n.  MATUBB  AND  FOBM. 

{  2ti.  The  gist  of  an  action  ^ejd  one  to  relieve 
against  a  forfeiture  under  a  building  associa- 
tion contract,  and  to  recover  money  paid  on  the 
ground  of  fraud  in  its  inception  and  perform- 
ance, so  aa  to  l>e  cognisable  in  equity.— Cona- 
way  T.  Go-operative  Home  Builders  (Wash.) 
716. 

I  35.  Where  a  statute  provides  a  special  pro- 
ceeding and  prescribes  the  practice  to  be  ob- 
served therein,  the  Civil  Code,  unless  adopted 
thereby,  is  inapplicable;  bat  the  procedure  pre- 
Bcribed  by  the  special  statute  is  ezclusive. — 
Haines  r.  Feamley  (Colo)  162. 

m.  JOniDEK,  SFLITTIira  CONSOU- 
DAXION.  AMD  SEVERAICCE. 

I  38.  Gompiaint  in  an  action  for  unlawful 
detainer  held  not  demurrable  as  setting  out,  in 
addition,  a  cau^e  <^  action  for  rents  due  and 
unpaid.— Holland  v.  Eastern  Outfitting  Co. 
(CaL  App.)  562. 

I  50.  In  an  action  by  a  raisin  growers'  as- 
sociation against  a  large  number  of  parties, 
each  of  whom  bad  entered  into  a  separate  con- 
tract with  it,  held,  that  the  asaociation's  ac- 
tion against  all  the  growers  for  an  accounting 
and  distribution  waa  not  bad  for  mlajoinder  of 
causes  of  actioiL— Califomia  Baisln  Growers' 
Aas'n  T.  Abbott  (Cal.)  767. 

'S  50.  An  action  for  tort,  for  which  severa.^ 
are  jointly  responsible,  may  be  brought  asaiDSt 
all  or  any  one  or  more  of  them. — StrattOD*B  In- 
dependence V.  Sterrett  (Colo,)  351'. 

8  50.  To  maintain  action  against  several  de- 
fendants for  tort,  joint  action  causing  the 
wrong,  and  not  merely  an  injury  for  which  both 
parties  are  liable  on  separate  grounds,  held 
necessary.— Stratton's  Ind^ndence  t.  Sterrett 
<Golo.) 

ACT  OF  GOD. 

See  Bfunlcipal  Corporations,  {  840. 

ADJOINING  LANDOWNERS. 

Se«  Boundaries;  Highways,  f  120. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


ADMISSIONS. 

See  Appeal  and  Error,  H  IWSO,  1057:  Crimi- 
nal Law,  S8  407,  680;  Evidence.  {§  211-265; 
Explosives;  Pleading,  H  129,  Qoietinc 
TIfle,  I  4A. 

ADOPTION. 

Of  railroad  sarvey,  aee  Bailroads,  S  53. 

ADVANCEMENTS. 

See  Execution,  {  288. 

ADVERSE  CUIM. 

See  Qoieting  Title. 

ADVERSE  POSSESSION. 

See  Quieting  Title,  S  10;  Tenancy  in  CommcHi, 
SI  14,  lo;  Waters  and  Water  Courses,  |  154. 

X.  MATVBE  AND  REQUISITEa. 

(F)  Hostile  Cbmrmcrter  of  Poweuloa. 

8  63.  Facts  held  to  warrant  a  finding  of  ad- 
verse possession  by  father  as  against  daughter. 

— Freemon  v.  Funk  (Kan.)  1024. 

S  83.  Occupancy  of  land  by  father  held  not 
In  subservience  to  the  title  held  by  his  daughter. 
—Freemon  v.  Funk  (Kan.)  1024. 

XI.  OPERATIOH  ANB  EFFECT. 
(B)  Title  OP  RlvM  AeqBfrcd. 

8  106.  Adverse  possession 'of  land  and  the  op- 
eration of  limitations  create  a  title  which  can 
be  used  offensively  or  defensively. — Freemon  v. 
FunlE  (Kan.)  1024. 

AFFIDAVITS. 

See  Appeal  and  Error,  88  467,  1024;  Constitu- 
tional Law,  8  309;  Criminal  Law,  |  603;  I>ei>- 
ositioDB,  8  53;  Evidence,  8  83;  Indictment 
and  Information,  8  140;  Judges,  |  56;  Judj;- 
ment,  S  495;  Mandamus,  8  34;  Mechanics* 
Liens,  |  154;  New  Trial,  8  150;  Process,  { 
96. 

f  12.  The  absence  of  a  seal  from  the  jurat 
of  the  clerk  of  the  circuit  court,  attached  to 
an  affidavit,  would  not  affect  the  validity  of  the 
oath.— RecIamatioD  DLst.  No.  730  T.  Snowball 
(CaL)  906. 

AFFRAY. 

See  Criminal  Law,  8  368. 

AGE. 

See  Criminal  Law,  |  762;  IntoxicatiBg  Liq- 
uors, 8  236. 

AGENCY. 

See  Prlndpa^  and  Agent 


AGREEMENT. 


See  Contracts. 


AGRICULTURE. 


See  Crops. 


ALCOHOL 


See  Trial.  |  362. 


ALIBL 


See  Criminal  Law,  85  775.  778. 
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ALIENATION. 

Bee  Indiana. 

ALIENS. 

See  Indiana. 

ALIMONY. 

See  Fraudulent  CoDTeyances,  {  299. 

ALLOTMENT. 

See  Indiana;  ||  15,  16,  la 

ALLOWANCE. 

Of  daima  agalnat  bankrupt,  aee  Bankraptcy,  8 
341. 

ALTERATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  }  696. 

5 29.  Sufficiency  of  tbe  evidence  to  justi^ 
ury  to  find  that  a  note  had  been  altered  after 
execution*  atated. — Bnmton  T.  Ditto  (Colo.) 
166. 

I  80.  A  innr  <m  an  laaoe  of  Uet  Md  author^ 
iied  to  diabelfeTe  the  direct  testimony  of  wit- 
ueBBes  in  view  of  the  testimony  of  other  witnees- 
-Bninton  t.  Ditto  (Colo.)  156. 


AMENDMENT. 

See  Appeal  and  Error.  H  681,  801,  880,  1201 ; 
Process,  {S  141,  164;  Wills,  |  400. 

ANCILLARY  ADMINISTRATION. 

See  Bxecutoia  and  Administrators,  |  518. 

ANIMALS. 

See  Carriers,  8  218;  Evidence,  §  113;  ln8T)eC' 
tioQ,  i  2;  Principal  and  Aftent,  S  101;  Raii- 
roads,  Sg  411,  441;  Trial,  §  194. 

I  10.  A  sheep  braad  recorded  under  Comp. 
Laws  1907,  i  39,  is  not  prima  facie  evidence  of 
ownership  in  tbe  person  procuring  the  record, 
on  en  ifFiue  of  ownership. — >Smith  v.  Cummings 
(Utah)  38. 

I  70.  Evidence  held  to  support  a  verdict  ren- 
dered on  an  instmction  declaring  defendant  lia- 
ble, if  he  had  notice  of  the  vicious  character  of 
a  doe  that  bit  plaintiff.— Ayera  t.  Macoagbtry 
(Okl.J  1088. 

5  74.  In  an  action  to  recover  for  injuries  in- 
flicted by  a  vicious  dog,  evidence  held  to  show 
that  certaia  expenses  incurred  in  taking  the  Pas- 
teur treatment  for  hydrophobia  were  necesBery, 
and  a  proper  item  of  damages.— Ayers  t.  Ha- 
cougbtry  (Ukl.)  1088. 

J 97.  Under  Comp.  Laws  1907,  {  20,  plain- 
held  entitled  to  support  an  action  against 
tbe  owner  of  trespassing  cattle  without  alleging 
or  proving  negligence.— Peterson  v.  Petterson 
(Utah)  70. 

ANSWER. 

See  Pleading,  H  8,  129,  840,  864,  40I». 

.  APPEAL  AND  ERROR. 

See  Carriers,  Sfi  12,  18;  Constitutional  Law, 
K  53,  106;  Contempt,  |  66;  Costs.  89  234, 
Sfl;  Courts,  f  240%;  Criniinal  Law,  §8  260, 
1032-1188;  Exceptions,  Bill  of;  Habeas  Cor- 

5 as,  S  113;  Homicide,  §  338;  Infants,  8  19: 
ndgmeut,  8  642;  Justices  of  the  Peace,  8S 
141,  181;  Mandamus,  g  187;  Mechanics' 
Liens,  8  309;  Prtfbibltion,  88  3,  34;  Bail- 
roads,  8  9:  Rape,  I  69;  Removal  of  Causes, 

W89;  Waters  and  Water  Courses,  |  33; 
ilia.  8  400. 


I.  NATURE  AMD  FORK  OF  BEHEDT. 

8  1.  The  right  to  appeal  is  statutory,  and  tbe 
remedy  designated  by  tne  statute  is  the  only  oni 
available.— Haines  v.  Feamley  (Colo.)  IfSZ. 

8  1.  An  appeal  is  a  privilege  wbicb  must  be 
conferred  by  authority  apon  the  person  who 
would  enjoy  it.— Macartney  t.  Sbipherd  (Or.) 
814. 

8  2.  Tbe  provisions  in  the  Civil  Code  relat- 
ing to  appeals  apply  only  to  dvll  actlfma. — 
Haines  v.  I'eamley  (Colo.)  162. 

IL  KATURE  AND  OROUNDS  OF  AP- 
PELLATE JTURISDZCTION. 

8  22.  Defendant  held  estopped  from  contest- 
ing the  jurisdiction  of  the  district  court  on  ap- 

Seal  from  tbe  connty  court.— Silver  Mountain 
Line  Co.  v.  Anderson  (Colo.)  173. 

m.  DEoisioirs  rbviewabi.b. 

(D)  PlnaUtr  of  Det«vialBatlon. 

I  82.  Tbe  denying  of  a  motion  for  a  new  trial 
is  not  a  final  order  so  as  to  be  appealable,  no^ 
withstnndlng  L.  O.  L.  |  548.— Stark  r.  Bpler 

(Or.)  276. 

(B)  XatiiM*  Seove,  ud  KCeot  of  DmIbIob. 

8  99.  An  order  setting  aside  a  gamlsbment 
judgment  and  releasing  the  garnishment  held 
firnil  so  as  to  be  appealable  within  the  statute. — 
Hewlett  Bros.  v.  MaUett  (Utah)  08. 

8  101.  An  order  in  receivership  proceedings 
held  appealable.- EL  Martin  A  Co.  T.  Kirby 
(Nev.)  2. 

S  110.  Under  L.  O.  L.  8§  548,  549,  held, 
that  an  order  denving  a  motion  fop  new  trial  is 
not  appealable.— Macartney  v.  Sbipherd  (Or.) 
814. 

8  113.  An  order  denying  a  motion  to  modify 
a  final  decree  held  not  appealable.— Robertson 
Mortgage  Co.  T.  Magnolia  Hdghts  Go.  (Wash.) 

1121. 

8  113.  An  order  denying  a  motion  to  vacate 

a  final  judgment  for  errors  occurring  in  tbe 
cause  held  not  appealable.- Robertson  Mortgage 
Co.  T.  Magnolia  Heights  Co.  (Wash.)  1121. 

IV.  RIGHT  OF  REVIEW. 
(A)  Persons  Bntltled. 

8  151.  Defendant  held  not  entitled  to  appeal 
from  judgment  dismissing  petition  on  one  of  two 
grounds  of  defense. — Moon  v.  Moon  (Okl.)  200. 

V.  PRESENTATION  ANB  RESERVA- 
TION IN  LOWER  COtTRT  OF 
GROtTNBB  OF  REVIEW. 

(A)  Isaves  mnA  ^veatlons  In  Lower  Conrt. 

8  171.  On  appeal  party  held  bound  by  posi- 
tion and  theory  assumed,  and  on  which  uie  case 
was  hcnrd,  in  the  trial  eourt^Herbert  v.  Wagg 

(Okl.)  209. 

8  171.  One  who  brought  action  to  cancel  deed 
for  fraud,  and  who  prays  an  accoimting,  held 
not  entitled  on  appeal  to  insint  the  deed  be  deem- 
ed a  mortgage,  and  recover  title  from  innocent 
purchasers.- Herbert  t.  Wagg  (Okl.)  209. 

8  179.  In  a  stated  case,  held,  that  defendant 
need  not  request  instructions,  submitting  the 
law  points  of  an  arbitration,  in  order  to  obtain 
review  of  tbe  action  of  the  trial  court  In  ex- 
cladlng  evidence  of  tiie  award. — Lilley  v.  Tattle 
(Colo.)  896. 

(B)  OblcetlOBB  mnd  MotlOM,  mn^^  KuUngm 

Ther«oB> 

8  181.  An  objection  raised  for  the  first  time 
on  appeal  cannot  be  conrideied.— In  re  Uohrer's 

Estate  (Cal.)  672. 

8  187.  Defendant,  In  a  suit  to  determine  wa- 
ter lights,  not  having  requested  that  others  bav- 
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iDg  prior  rights  be  made  parties  plaintiff,  can- 
not raise  the  question  of  ttieir  absence  on  ap- 
peal.—Smith  T.  CucamoDga  Water  Co.  (Cal.) 
704. 

I  203.  Where  the  defeated  party  did  not  of- 
fer evidence  on  a  point,  the  court  <m  appeal  will 
not  determine  whether  the  sTideooe,  It  offered, 
would  have  been  admissiblft^Aznola  v.  Fraser 
(Mont)  1064. 

§  204.  Defendant  cannot  object  on  appeal  to 
the  admission  of  evidence  which  he  did  not  ob- 
ject to  below.— Stark  v.  Bpler  (Or.)  276. 

I  218.  Objections  to  answers  given  by  the 
jury  to  special  iasaes  cannot  be  first  raised  on 
appeal^haw  v.  Shaw  (CaL)  1048. 

f  231.  Party  who  has  not  stated  the  grounds 
of  an  objection  to  evidence  or  to  a  motion  to 
strike  out  held  not  entitled  to  raise  such  ob- 
jecticm  on  appeal. — Spear  v.  United  Railroads 
ttf  San  Francisco  (CeU.  App.)  956. 

I  237.  In  the  absence  of  a  motion  for  a  di- 
rected verdict,  the  insulficiency  of  the  evidence 
is  not  presented  to  the  oonrt  on  appeaL— Fosaett 
T.  Boawtil  (Or.)  302. 

(O)  Hzeestlona. 

I  282.  Directing  a  jury  to  answer  special  is- 
mes  presenting  questions  of  law  must  be  ez- 
eepted  to.  Code  Civ.  Proc  (  647,— Kearney  v. 
Bell  (Cal.)  925. 

I  262.  Despite  Comp.  Laws  1907.  S  8283.  the 
sustaining  of  a  motion*  for  nonsuit  cannot  be 
reviewed,  In  the  absence  of  an  actual  excep- 
tion.—Stewart  T.  Oregon  Short  Une  B.  Co. 
(Utah)  465. 

S  267.  Assignment  that  conrt  erred  In  giving 
judgment  for  plaintiff  will  not  be  considered 
where  it  does  not  appear  that  the  jadgmeat  is 
fatally  defective  for  lack  of  jurisdictton.— Goods 
T.  Colorado  lav.  Loan  Oo.  (N.  M.)  856. 

f  27a  Where  the  purported  bill  of  excep- 
tions Is  not  anthenticated,  but  contains  an  or- 
der sustaining  appellee's  objections  to  its  set- 
tlement, it  will  not  be  conaidered^Brode  t. 
Oosslin  (CaL  App.)  77& 

S  278.  While  a  general  ezeeption  to  all  find- 
ings of  fact  by  tbe  trial  court  fa  luaofficient,  yet 
a  general  exception  to  a  specific  finding  is  suffi- 
cient, where  such  exceptions  indicate  to  tbe 
court  the  errors  relied  on  for  appeaL— Prince  v. 
Prince  (Wash.)  255,  260. 

•VI.  PABTIES. 

1  823.  A  petition  in  error  by  two  of  three 
iiMgment  defendants,  to  which  the  other  de- 
fendant is  not  made  a  party,  will  be  dismissed. 
— Tmgeon  t.  Oallamore  (OkL)  797. 

{  82T.  Failure  to  join  any  of  the  parties 
a^nst  whom  the  Joint  judgment  has  been  ren- 
dered In  a  proc«mng  to  .  reverse  the  judgment 
held  ground  lor  dismissal.— Boms  v.  Toney  (Okl^ 
209. 

Vn.  KEQmSITESAHDPBOOBEDIlTOa 
FOR  TBAN8FER  OF  CAUSE. 
(A)  Time  of  Taldns  ProcceAlav*. 

I  S45.  The  time  in  which  an  appeal  may  be 
filed  is  not  extended  by  the  pendency  of  a  mo- 
tion for  new  trial.— Macartney  v.  Shipherd 
(Or.)  814. 

i35d.  Under  Bev.  Codes.  {  7009.  an  appeal 
en  more  than  a  year  after  the  entry  of  tbe 
judgment  will  be  dismissed.— Wilson  T.  Norrts 
(Mont.)  100. 


(D)  Writ  Of  Btvov.  OttatlMif  or  llotiee. 

}  414.  A  party  to  a  judgment,  within  the  rule 
'  t  a  party  to  litigation  interested  in  sustaining 
judnnent  must  be  served  with  notice  of  ap- 


that  a 

'  de&ned^Hater  V.  Medford  A  O.  L.  B.  Ob. 
lot.)  1122. 


I  424.  One  appealing  fram  the  disallowance 
of  a  claim  against  a  corporatiOQ  in  the  hands  of 
a  receiver,  appointed  at  the  stiit  of  a  stockhold- 
er, held  required  to  serve  notice  of  appeal  on  the 
stocktioldcr.- Hafer  t.  Medford  ft  d  Lu  B.  Co. 
(Or.)  1122. 

VUl.  EFFECT  OF  TBAHSFER  OF 
OAVSE  OBPROOEEDHrOa 
THEREFOR. 

(A)  Poweiw  aa*  ProeeedlwB  of  Ifowor 

Court. 

$  436.  Matters  Independent  of  those  inroWod 
in  an  appeal  held  to  remain  under  control  cf 
trial  court,  notwithstanding  its  loss  of  jurisdic- 
tion over  the  mrticular  question  appealed. — 
Herbert  v.  Wagg  (OkL)  200. 

I  451.  Appeal  from  dedslon  of  trial  conrt  on 
one  issue  held  not  to  deprive  conrt  of  jnrisdie- 
don  of  other  issuea  of  the  eftuae.^Hcxbect  t. 
Wagg  (Okl.)  209. 

IX.  ■UFERaEDBAS  OR  ITAT  OF  PRC 

OEEDIIIGS. 

S  467.  An  appeal  bond  held  not  to  stay  ex- 
ecution on  a  judgment  because  the  affidant  that 
tbe  sureties  were  freeholders  or  householdent, 
required  by  Oode  Oiv.  Froc.  I  1057,  was  not 
made.— Haze  t.  Langford  (OaL  App.)  929. 

I  478.  Tbe  allegatitms  In  a  petition  to  the 
Supreme  Court  for  a  writ  of  restitution  pre- 
serving petitioner's  right  to  stay  execution  pend- 
ing  appeal  being  controverted,  held,  tbat  the 
cause  mnst  be  set  down  for  hearing.- Rosenhola 
T.  Bosenholz  (Cal.)  1048. 

X.  RECORD  AND  PROCEEDIHG8  KOT 

nr  RECORD. 

(A)  Mat<«'s  *o        Showm  hT  Kooor*. 

I  502.  Ob  matters  shown  In  the  record,  held, 
that  an  order  of  court  denying  a  motion  for  a 
new  trial  coold  not  be  reviewed. — Morcom  T. 
Baieraky  (Cal.  App.)  66a 

(B)  8«op«  aaA  Contents  of  Record. 

S  520.  On  appeal  from  an  order  granting  a 
motion  for  change  of  -venue,  sppeUant  most, 
under  Supreme  Court  role  29  (78  Pac.  xii).  au- 
thenticate the  papers  on  which  the  motion  Is 
granted  by  bill  of  exceptions,  notwithstanding 
Code  Civ.  Proc.  |  951.— Hamson  v.  Coosina 
(Cal.  App.)  564. 

(O  Ifeooeeltr  of  Bill  of  Kxeeptlove*  Cam. 
or  Btntement  of  Vnela. 

S  553.  Under  L.  O.  L.  {  554.  and  Supreme 
Court  rules  5  and  9  (GO  Or.  572,  674.  91  Psc 
viii,  ix),  hrfd.  that  the  bill  of  exceptions,  as  set- 
tled and  signed  by  the  judge,  need  not  be  filed  in 
the  Supreme  Court- Morrison  v.  Frand  (Or.) 
806. 

(D)  Contents,  H«kls«.  an«  ■ottlosaont  off 
Case  or  Statement  of  Vneta. 

f  550.  The  order  denying  the  motion  for  a 
new  trisl  or  the  minute  entry  thereof  must  be 
contained  in  the  statement  on  appeal  to  give  the 
Supreme  Court  jurisdiction.- In  re  Cook's  Es- 
tate (Nev.)  27. 

(F)  MaklnaCt    Form,    and    RosinlBlteo  of 
Tmnacrlpt  or  Retarn. 

{  696.  Tbe  doty  of  counsel  to  personally  su- 
pervise the  preparation  of  appellate  trtfnacripts 
sUted.— In  re  Cook's  Estate  (Nev.)  27. 

(1)  Dcfeots,  Okjeotloas,  Amendment,  and 
Correotlan. 

I  636.  Becord  falling  to  contain  civy  of 
final  order  or  judgment,  or  to  show  that  it  is 
of  record  in  the  trial  court,  held  to  present  no 
question  to  the  Supreme  Court,  so  that  appeal 
will  be  dismissed.— Meadora  v.  Jobnsoa  <CttL) 
196. 
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I  6B4.  The  Sapreme  Court,  in  order  to  con- 
■Ider  an  appeal,  Mid  aathorized  to  permit  ap- 

Sellant  to  rappl;  tbe  omission  of  the  order 
enying  a  new  trial  from  the  neord^In  n 
Oook'a  Estate  (Nev.)  27. 

(K)  <(«mrttoHa  Pveaemted  ta*  Review. 

I  971.  Where  the  evideDce  on  a  motion  to 
change  the  place  of  trial  is  not  authenticated 
by  a  bill  of  exceptions  as  required  bj  Bnprenie 
Oonrt  mle  29  (78  Pac.  xli)  or  u  othenrise 
prorided  by  law,  the  record  will  not  be  con- 
sidered on  appeal.— Harrison  v.  GoQsina  (Cal. 
App.)  S64. 

I  681.  Where  the  record  does  not  show  that 
plaintiffB  asked  leave  to  amend  tbe  complaint. 
It  coold  not  be  said  that  the  trial  court  abased 
Its  discretion  In  dei^faig  leave.— Carley  t.  Valle- 
dta  Mining  Go.  (QO.  7pp.)  1087. 

I  695.  The  court,  on  appeal  from  a  verdict 
that  a  note  had  been  altered,  may  not  pass  on 
the  enffideney  of  the  evidence,  where  ue  note 
Is  not  a  part  of  tiie  ivcord^Bronton  t.  IMtto 

(Ooio.)  isSr 

(It)  Hatter*  Hot  AM«»emt  of  Reoord^ 

I  717.  Tbe  opinion  of  tbe  trial  court  can*, 
not  supplant  or  be  made  to  serve  tbe  purpose 
of  a  bill  of  exceptions  or  a  statement  of  tbe 
ease  or  any  other  recognized  form  of  certi^- 
faig  tbe  testimony  to  a  court  of  appeal.— North- 
«m  Assnr.  Co.  of  London  v.  Stoat  (Cal.  App.) 
«17. 

XI.  ABSIOmCElfT  OF  EKROR8. 

i  7S0.  Under  Sees.  Laws  1907,  c.  57,  S  21, 
■n  assignment  of  error  that  the  court  erred  In 
renderine  judgment  on  the  complaint  and  evi- 
dence raises  only  the  question  of  variance  be- 
tween tlie  pleadings  and  proof.— Howey  v. 
Gessler  (N.  H.)  784. 

Zn.  BBIEFft. 

f  771.  Failure  to  file  a  brief  within  Uie  time 
provided  by  mle  87  (50  Or.  588,  91  Pac.  xih 
Meld  not  excused.— Cole  v.  WIDow  River  Lend 
ft  Irrigation  Co.  (Or.)  659. 

i  773.  Plaintiff  In  error  having  neither  filed 
brief  as  required  by  rule,  nor  made  respcmse  to 
motion  to  dismiss,  the  writ  will  be  dismissed.— 
Julius  Spiro  ft  Go.  T.  Bibb  (OU.)  190. 

1  773.  Writ  of  error  dismissed  for  failure  to 
file  brie£s.-Maddin  t.  McCormIck  (OU.)  200. 

I  773.  Motion  to  dismiss  proceedings  In  er- 
ror for  failure  of  plaintiff  in  error  to  file  brief, 
as  required  by  the  Supreme  (jonrt  rule  7  (95 
Pac.  vi),  held  to  be  granted.— Maddin  t.  Mc- 
Gormick  (OkL)  200. 

1  773.  Where  attorneys  for  plaintiff  in  error 
failed  t9  file  briefs  as  required  by  Supreme 
Court  rule  7  (20  Okl.  vlU,  KS  Pac.  vi),  motion 
to  diemiss  proceedings  In  error  held  to  be  sas- 
tained.— Bobannan  v.  Wilson  (Okl.)  209. 

i  773.  After  tbe  transcript  on  appeal  is  filed, 
the  court  baa  power  to  dismiss  for  kppellant's 
failure  to  file  tbe  brief  within  the  time  pro- 
vided by  rule  37  (50  Or.  588,  91  Pac.  xiO.— 
C^le  v.  Willow  River  Land  ft  Irrifatlini  Go. 
(Or.)  659. 


Zm.  DISMISS^  WITHDRAW AI..  OB 
ABAMDOmiEIIT. 

I  781.  Tbe  act  of  tbe  civil  service  commis- 
sion of  tbe  dty  and  county  of  San  Frandsco,  in 
setting  aside  a  list  of  ellgiblea  prepared  by  it 
after  an  examination,  taken  pending  its  appeal 
from  a  judgment  against  it  declaring  tbe  exam- 
inntion  void  and  ordering  tbe  list  annulled,  held 
beyond  its  powers,  and  so  to  be  no  ground  for 
dismissal  of  the  appeal,  as  leaving  only  a  moot 

Jnestion.— Cook  v.  Civil  Service  Commission  of 
:ity  and  (^>nnty  of  San  Frandsco  (Cal.)  682. 


I  781.  A  writ  of  error  to  review  certiorari 

Eroceedings  to  declare  void  liquor  licensee  which 
ave  expired  will  be  dismissed. — Woodmen  Inv. 
Ass'n  T.  City  of  Grand  Junction  (Colo.)  997. 

t  781.  Abstract  or  hypothetical  eases  hOd 
not  reviewable  by  Snpieme  Court— Ham  v. 
McNeil  (Okl.)  207. 

57S1.  Appeal  dismissed,  becnose  Inrolring 
y  a  moot  question. — City  of  Portland  t.  In- 
vestment Co.  (Or.)  991. 

{  795.  Party  filing  a  motion  to  dismiss  an 
appeal  on  failure  to  serve  briefs  held  not  re- 

auired  to  negative  tbe  possibility  that  for  10 
ays  he  had  Knowledge  of  tbe  defects  made  the 

riund  of  motion.— Cole  t.  Willow  Birer  lAnd 
Irrigation  Go.  (Or.)  669. 

I  801.  Motion  of  appellant  for  leave  to  with- 
draw transcript  and  amend  the  same  denied,  and 
appeal  dismissed  without  prejudice.— Knudson 
V.  Frost  (Co\o.)  157. 

Jf  801.  Appeal  duly  perfected  under  L.  O.  L 
550,  subds.  2,  4,  held  properly  dismissed,  on- 
er rules  14.  20.  and  37  (50  Or.  679.  581,  588, 
91  Pac.  X,  5,  xii).— Cole  v.  Willow  River  Land 
&  Irrigation  Co.  (Or.)  659. 

I  806.  Appellants  heiU  to  have  abandoned 
their  appeal  involTlng  an  order  sustaining  a  de> 
murrer  to  the  complaint  except  as  to  the  point 
that  they  stumld  have  been  allowed  to  amend.— 
Gartey  t.  Tailed t&  Aliniag  Gow  (GtO.  App.)  1087. 

XV.  HBARINO  AND  BEHEAAINO. 

I  823.  Plaintiffs,  on  appeal  from  a  judgment 
In  their  favor,  held  not  entitled  to  argue  upon 
evidence  offered  by  them  and  excluded,  and  such 
argument  would  be  stricken  on  motion.— Mund 
V.  Behanme  (Colo.)  159. 

I  835.  The  appellate  court  will  on  rehear- 
ing, where  tt  has  not  lost  jurisdiction  of  the 
cause,  consider  statutes  enacted  between  rendi- 
tion of  its  first  opinion  and  the  motion  for  re- 
hearing.—State  T.  Abraham  (Wash.)  601. 

Xn.  BBVIBW. 
(A)  Seop«  mm*  Bztemt  IH  OaBcnl. 

I  843.  Merely  abstract  qiiesa<nis  will  not  be 
determined  by  tbe  Supreme  Court— Davis  v. 
Humbarger  (Okl.)  198. 

I  843.  Where  there  was  no  quatlon  involved 
on  a  motion  for  nonsuit  which  was  not  raised 
by  tbe  motion  for  a  directed  verdict,  the  court 
on  appeal  will  consider  only  tbe  latter.- Mor^ 
rlaon  v.  Fnmck  (Or.)  808. 

S  843.  In  view  of  a  decree  of  distributim  by 
the  probate  court  wbtch  had  become  final  on 
failure  to  appeal,  JMd,  that  the  Supreme  Court 
would  not  determine  tiie  validity  of  a  provision 
in  a  win  restraining  the  alienation  of  property 
distributed  under  the  decree  of  the  probate 
court— Alaska  Banking  St  Safe  Deposit  Co.  v. 
Noyes  (Wash.)  492. 

fi  856.  Granting  of  a  new  trial  will  not  be 
disturbed,  where  it  could  have  been  granted 
on  any  one  of  the  grounds  mentioned  in  the 
motion.— Pennlnger  Lateral  Co.  v.  Clark  (Ida- 
ho) 761 

864.  Where  two  different  Judgments  were 
rendered  tn  the  same  action,  a  party  appealing 
from  only  one  of  them  may  not  have  review  of 
matters  decided  by  the  other.— John  Bollman 
Co.     S.  Bachman  ft  Co.  (Cal.  App.)  690. 

I  866.  On  appeal  from  a  dismissal  of  a  com- 
plaint for  not  stating  a  cause  of  action,  held, 
that  tbe  allegations  of  the  answer  were  not 
available  for  any  purpose  to  defcndent  on  ap- 
peal.—Salt  Lake  County  v.  Clinton  (Utah)  1075. 

{  867.  The    absence    of    necessary  parties 

S'aintiff  can  be  reviewed  only  on  amwu  from 
e  judgment.— Smith  v.  Cucamonga  Water  Co. 
(Col.)  764. 
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I  867.  An  order  striking  ameDdmentti  to  the 
answer  held  not  reviewable  on  appeal  from  the 
order  denying  defendant's  motion  for  a  new 
triaL— ReclamatiOD  Dist  No.  730  t.  Hershey 
(Gal.)  904. 

I  867.  Where  the  court's  failure  to  6nd  on 
all  of  the  issues  is  urged  as  a  ground  of  the 
motion  for  new  trial,  such  failure  will  be  con- 
sidered on  appeal  frcnn  the  order  denying  tbe 
motion.— Golb7  T.  Title  Ina.  &  Trust  Co.  (OaL) 
913. 

{  867.  Defects  in  a  complaint  and  an  objec- 
tion that  the  findings  contradict  or  are  at  vari- 
ance with  the  pleadings  cannot  be  reviewed  on 
appeal  from  an  order  denying  a  new  trial.— 
Shaw  V.  Shaw  (Cal.)  1048. 

(O)  PartiM  Bntltled  to  Allece  Brror. 

I  882.  Plaintiff  held  not  aggrieved  by  order 
made  at  his  request  in  proceedings  supplemental 
to  execution.— P.  J.  BowUn  Liquor  Co.  v.  Fau- 
ver  (Mont)  103. 

J 882.  A  certain  error  held  invited  by  conn- 
,  and  not  to  be  the  subject  of  complaint. — 
Interstate  Bngineeriog  Co.  v.  Archer  (Wash.) 
470. 

{  882.  Defendant  In  an  action  for  breach  of 
warranty  of  soundness  of  a  horse  held  estopped 
from  claiming  that  an  instruction  on  the  meas- 
ure of  damages  was  erroneous  by  objecting  to 
certain  evidence^Abrahanuon  v.  Cumminge 
(Wash.)  709. 

(D)  Amendments.  Additional  Proofs,  and 
Trial  of  Cau««  Anew. 

I  889.  The  Supreme  Court  held  warranted 
in  treating  as  amended  a  complaint  so  as  to 
malie  its  allegations  correspond  to  the  proof.— 
Overacker  t.  Northern  Pac.  By.  Co.  (Wash.) 
403. 

S  889.  The  complaint  in  a  servant's  action 
for  personal  injuries  held  to  state  a  cause  of 
action  under  tLe  liberal  rule  of  constructioa 
imposed  on  the  Supreme  Court  by  Rem.  &  BaL 
Code.  I  1752.— McLeod  v.  Chicago,  M.  &  P.  S. 
RyTCo.  (Wash.)  749. 

(K)  Preraaptlons. 

S  907.  In  the  absence  of  a  biU  of  exceptions 
or  a  statement  of  the  case  or  other  authorized 
method  of  bringing  up  the  evidence,  this  court 
will  presume  that  the  findings  are  sufficiently 
snpported,  and  this  is  equally  so  where  the 
trial  court  files  a  written  opinion.- Northern 
Assnr.  Co.  of  London  v.  Stout  (Ofal.  App.)  617. 

I  907.  Where  plaintiff  in  error  fails  to  bring 
up  the  evidence,  findings  of  fact  by  the  trial 
court  will  be  presumed  to  have  been  made  upon 
sufficient  evidence. — Breene  v.  iFeople  (Oolo.) 
1000. 

§  900.  Under  stated  drcnmstances,  held, 
that  the  refusal  of  the  trial  court  to  set  aside 
a  liquidation  agreement  made  between  an  in- 
solvent bank  and  the  purchaser  of  its  assets 
conid  not  be  considered  an  abuse  of  discretion. 
—Wilde  V.  Oregon  Trust  ft  Savings  Bank  (Or.) 
807. 

$  920.  If  there  was  evidence  to  support  a 
findirti  of  facts  which  stated  a  valid  ground  for 
rpfi'«ing  an  injuoction  pendente  lite,  it  must  be 
presumed  that  the  judge  denied  the  injunction 
on  that  ground.— Asiatic  Club  t.  Biggy  (Cal.) 
912. 

i  928.  Where  a  regoested  instruction  cor- 
rectly Rtatins  the  law  is  refused,  the  complain- 
ing party  must  show  by  the  bill  ot  exceptions 
that  no  instruction  embodying  it  vaa  given,  or 
to  set  out  nit  the  instructions  ^ven.— Ayer  v. 
Moon  <0t.)  991. 

§  930.  On  appeal  from  a  general  verdict  for 
plaintiff,  in  a  personal  injury  case,  the  findings 
of  tlie  jury  will  be  considered  in  the  light  most 


favorable  to  the  plaintiff.— Spear  v.  United  Rail- 
roads of  San  Francisco  (Cal.  App.)  956. 

{  930.  In  an  action  by  a  third  person  for 
personal  injuries  resulting  from  a  collision  be- 
tween a  street  railway  car  and  an  express  wag- 
on, held,  that  It  would  be  presumed,  in  support 
of  a  general  verdict  for  toe  plaintiff,  that  the 
.express  company's  driver  could  have  averted  tbe 
accident.— Spear  v.  United  Railroads  of  San 
Francisco  (Cal.  App.)  956. 

§  930.  The  Supreme  CTourt  must  assume  that 
the  jury  followed  the  instructions,  unless  the 
verdict  and  records  show  the  contrary. — Harris 
V.  Ogden  Steam  Laundry  Co.  (Utah)  700. 

{  931.  In  a  proceeding  to  enforce  a  me- 
chanic's lien,  held,  that  the  Supreme  Court 
must  presume  under  the  evidence  that  the  trial 

court  found  that  the  contract  between  the 
owner  and  original  contractor  was  abandoned 
by  mutual  consent. — Butler  v.  Ng  Chung  (Cal.) 
512. 

§  931.  Id  support  of  the  trial  court's  action 
in  denying  a  motion  on  which  tbe  evidence 
was  conSicting,  the  appellate  court  must  as- 
sume that  it  took  the  view  of  the  facts  mt»t 
favorable  to  respondent.— Sheehr  t.  Minakn 
jCal.  App.)  616. 

§  9S1.  Without  a  statement  of  the  case,  the 
court's  findings  of  facts  are  conclnslve,  and  if 

the  conclusions  therefrom  follow,  as  a  matter 
-of  law,  the  judgment  munt  be  upheld.— Jules 
Levy  &  Bro.  v.  A.  Mautz  &  Co.  (CaL  App.)  936. 

I  933.  Order  granting  new  trial  on  motion 
on  unsustainable  ground  of  error  at  law,  and 
on  grounds  going  to  the  discretion  of  the  court, 
will  be  presumed  granted  on  the  latter.— Kellj 
V.  City  of  Butte  (Mont.)  101. 

(F)  Discretion  of  Lower  Conrt. 

I  956.  The  appellate  court  cannot  interfere 
with  the  trial  court's  action  in  denying  a  mo- 
tion for  relief  from  failure  to  serve  a  bill  of 
exceptions  within  the  required  time  on  the 
ground  of  excusable  neglect,  nnless  an  abuse  of 
discretion  clearly  apoears.— Sheehy  t.  Uinafcer 
(Cal.  App.)  616. 

S  956.  Action  of  trial  court  In  allowing  a 
replicatioo  to  be  filed  on  oral  application  after 
the  jury  was  impaneled  held  to  rest  in  the 
court's  sound  discretion,  and  tiiat  there  wss 
no  abuse  of  such  discretion. — Metallic  Gold 
^fining  Co.  v.  Watson  (Colo.)  609. 

S  960.  The  discretion  of  the  trial  conrt  In 
granting  or  refusing  of  a  bill  of  partlculan 
will  not  be  disturbed  on  appeal  except  for  abuse. 
— Neal  V.  Phoenix  Lumber  Co.  (Wash.)  267. 

S  964.  Discretion  of  trial  court  in  allowiof 
or  refusing  to  allow  separate  trials  to  several 
defendants  held  not  reviewable,  except  in  case 
of  abuse.— Herbert  v.  Wagg  (OkL)  209. 

8  965.  Under  Wilson's  Rev.  ft  Ann.  SL 1903, 
i  4256,  discretion  of  trial  coart  as  to  change 
of  venue  held  not  to  be  disturbed  unless  there 
has  been  an  abuse  of  discretion*— Gmtchfidd 

V.  Martin  (Okl.)  194. 

{  966.  In  view  of  Rev.  Code,  f  194,  held 
that  the  overruling  of  a  motion  for  continuance 
was  not  an  abuse  of  discretion  which  would 
entitle  the  losing  party  to  review  on  appeal. — 
Bradbury  v.  Whitney  (Colo.)  171. 

I  971.  The  exercise  of  the  trial  court's  dis- 
cretion as  to  a  child  to  testify  In  a  legal  action 
will  not  be  disturbed,  in  absence  of  abuse.- K^- 
berg  V.  Tbe  Bon  Marche  (Wash.)  227. 

}  977.  Tbe  Supreme  Court  held  without  au- 
thority to  exercise  the  discretion  which  tbe  dis- 
trict court  oupht  to  have  exercised  in  granting  a 
new  trial.— James  v.  Robertson  (Utah)  1068. 

{  970,  The  ruling  of  the  trial  conrt  on  a 
motion  to  set  aside  a  verdict,  being  addressed 
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to  tiie  Bound  dlacietloB  the  conrt,  cannot  be 
aulsned  aa  error  tm  appeal.— Fassett  t.  Boa- 

weiT(Or.)  302. 

J  9S1.  The  appeUate  court  vIU  not  interfere 
Irith  the  ruling  ot  the  lower  court  on  motion 
for  new  trial,  except  in  case  of  manifest  abuse. 
—Spear  t.  united  Railroads  of  San  Francisco 
(CaL  App.)  956. 

i  882.  Tacation  of  Judgment  by  trial  court 
held  not  reviewable  on  appeal.— Tennnm  t. 
Holmberg  (Colo.)  160. 

tm  (kUBtlMa  ot  Faet.  Terdtota.  and  FiMd- 

i  994.  It  Is  for  the  jury  in  the  trial  court 
to  pass  npoD  the  credibility  of  witnesses,  and 
draw  any  reasonable  infereQces  from  their  tes- 
timony.—Fountain  V.  Connecticut  Fire  Ins. 
Go.  of  Hartford  (Oal.  App.)  630. 

I  094r.  The  Supreme  Court  cannot  determine 
the  weipht  to  be  piven  to  the  evidence  of  a  par- 
ticular witness. — Harris  v.  Ogden  Steam  Laun- 
dry Co.  (Utah)  700. 

{  1001.  Unless  no  rational  view  of  the  evi- 
dence upon  the  question  of  survivorship  of  one 
of  two  dying  in  a  common  disaster  would  sus- 
tain the  trial  court's  finding  that  a  daughter 
survived  her  father,  such  finding  must  be  sus- 
tained—In  re  Loucks'  Estate  (Cal.)  073. 

S  1001.  Under  the  Constitution,  an  appel- 
late court  can  set  aside  a  verdict  as  not  sus- 
tained by  the  evidence  only  where  it  can  de- 
clare as  a  matter  of  law  that  it  is  not  suffl- 
ciently  siipported.— Foantain  v.  Connecticut 
Fire  Ins.  Co-  of  Hartford  (Cal.  App.)  630. 

S  lOOl.  An  action  by  an  executor  to  recover 
the  proceeds  of  certain  certificates  of  deposit 
claimed  by  defendant  under  a  gift  from  de- 
cedent held  an  action  at  law,  not  in  eouity,  bo 
that  the  jury's  findings  must  be  sustnined  if 
there  is  any  substantial  suoport  therefor.— 
O'Nei]  V.  First  Nat.  Bank  (Mont.)  889. 

8  1001.  rinding  of  Jnry  where  there  is  evi- 
dence reasonably  tending  to  support  it,  held 
not  to  be  disturbed  by  the  Supreme  Court.— 
Minneapclis  Threshing  Mach.  Co.  v.  Humphrey 
<Okl.)  203. 

I  1001.  If  there  Is  any  substantial  evidence 
to  support  essential  facts,  the  Supreme  Court 
cannot  interfere  with  the  verdict. — Harris  v. 
Ogden  Steam, Laundry  Co.  (Utah)  700. 

i  1001.  The  Supreme  Court  held  not  entitled 
to  pass  on  the  weight  of  the  evidence,  in  an  ac- 
tion at  law  to  determine  whether  the  verdict  is 
supported  by  the  evidence. — James  v.  Robertscm 
(Utah)  1068. 

S  1002.  'The  Jury's  finding  on  anbstantially 
conflicting  evidence  will  be  snstalned. — Foun- 
tain T.  Connecticut  Fire  Ins.  Go.  of  Hartford 
<CaI.  App.)  680. 

{  1002.  In  reviewing  a  rerdict  on  conflict- 
ing evidence,  that  of  the  pTeraillng  party  must 
be  taken  as  true.— Walsh  t.  Bradshaw  {Cah 
App.)  689. 

I  1002.  A  verdict  on  conflicting  evidence  will 
not  be  reviewed. — Brunton  v.  Ditto  (Colo.)  156. 

S  1002.  Where  the  evidence  conflicting,  the 
Terdict,  If  supported  by  any  testimony,  governs. 
-Gardner  v.  Kinney  (Or.)  971. 

I  1006.  After  the  trial  court's  refusal  to  set 
aside  a  verdict  as  not  sustained  by  the  evi- 
dence, it  will  not  he  set  aside  on  appeal  if 
there  is  any  evidence  to  sustain  it— fountain 
T.  Connecticut  Fire  Ins,  Co.  of  Hartford  (Cal. 
App.)  630. 

8  1009.  Where  the  evidence  Is  conflicting, 
specific  findings  of  fact  will  not  be  disturbed  on 

appeal. — Arizona  &  C.  R.  Co.  of  New  Mexico 
V.  Denver  &  R.  G.  R.  Co.  (N.  M.)  730. 


f  1011.  Tie  trial  court's  findings  on  anb- 
stantially conflicting  evidence  is  conclusive  on 
appenL— Justy  v.  EJrro  (CaL  App.)  575. 

I  1011.  Findings  npon  sharply  conflicting 
evidence  will  be  sustained  on  appeal.— Metbow 
Cattle  Co.  V.  Williams  (Wash.)  239. 

8  1013.  Where  the  amount  allowed  by  the 
tnal  conrt  as  damages  for  brracfa  of  a  contract 
of  sale  is  snstalned  by  swne  evidence,  the 
amount  allowed  will  not  be  distnrbed.— Cali- 
fornia Pine  Box  &  Lumber  Co.  v.  Wasatdi 
Orchard  Co.  (Utah)  35. 

8  1015.  Where  the  evidence  Is  conflicting, 
the  Ktanting  of  a  new  trial  will  not  be  disturt)- 
ed.— Penninger  Lateral  Co.  v.  Clark  (Idaho) 
704. 

8  1020.  Unless  it  Is  reasonably  clear  that  the 
preponderance  of  evidence  is  against  the  find- 
ing of  a  master  in  chancery,  it  will  not  be 
distnrbed  on  appeal.— Byrd  v.  Hammett  (Qkl.) 
185. 

8  1022.  Special  findings  and  conclusions  of 
law  by  a  master  in  chancery,  made  on  request  of 
complaining  party,  held  not  to  be  disturbed  on 
appeal.— Byrd  v.  Hammett  (Okl.)  185. 

I  1022.  The  findings  of  the  master,  approved 
by  the  chancellor,  on  conflicting  evidence  being 
presumed  correct,  bis  report  will  not  be  set 
aside,  unless  it  appears  clearly  that  he  has 
fallen  into  a  mistake  of  fact.— Byrd  v.  Hammett 
(Okl.)  185. 

{  1024.  Where  the  afiidavits  npon  a  motion 
to  open  a  default  judgment  are  conflicting, 
those  In  favor  of  the  prevailing  party  must  on 
appeal  be  taken  as  true.— Boland  v.  All  Per- 
sons, etc.  (Cal.)  547. 

8  1024.  An  order  refusing  an  injunction  pen- 
dente lite  held  conclusive,  where  based  on  con- 
flicting evidence.— Asiatic  Clnb  v.  Blggy  (Cal.) 
912. 

8  1024.  Befusal  to  change  the  venne  of  an  ac- 
tion on  the  gronnd  of  the  residence  of  defendant 
in  another  county  will  not  be  disturbed  on  ap- 
peal, where  the  evidence  on  the  issue  of  residence 
18  conflicting.— Nicholson  v.  Nicholson  (Cal. 
App.)  1038. 

(H)  Hannleaa  Bnor. 

f  1033.  An  instrncticm,  in  an  action  npon  an 
injunction  bond  held  not  prejudicial  to  defend- 
ant.—Moore  V,  Lacbmund  (Or.)  1123. 

{  104S.  Where  a  party,  in  order  to  remove  a 
juror  subject  to  challenge  for  cause,  was  com- 
pelled to  use  one  of  his  peremptory  challenges 
and  exhausted  them,  he  was  entitled  to  review 
of  the  ruling  on  his  cbsllenge  for  the  cause. — 
Denver  City  Tramway  Co.  v.  Kennedy  (Cola) 
167. 

8  1045.  An  appellant  held  entitled  to  a  re- 
versal because  of  ruling  on  challenge  to  a  jnror 
without  making  a  showing  of  prejudice.-^)en- 
ver  City  Tramway  Go.  v.  Kennedy  (Colo.)  167. 

8  1048.  Where  the  testimony  has  slight 
weight,  held,  allowing  the  witness  to  refresh 
his  memory  from  a  memorandum  madf  years 
after  the  event,  without  a  sufficient  showine  un- 
der C!ode  Civ.  Free  8  2047,  la  harmless.— Kear- 
ney V.  Bell  (Gal.)  0^ 

8  10^.  Erroneous  admission  of  evidence. 
held,  in  view  of  facts,  not  sufiiciently  important 
to  be  harmful.— Kearney  v.  Bell  (Cal.)  925. 

8  1050.  Irrelevant  evidence  as  to  a  motor- 
man's  experience  held  cured  by  the  admission 
of  other  evidence.— Spear  v.  United  Railroads 
of  San  Francisco  (Cal.  App.)  956. 

8  1050.  Any  error  in  admitting  In  evidence 
an  admission  in  the  answer  held  not  prejudicial 
to  defendant.— Eeraert  v.  Eureka  Lumber  Co, 
(Mont.)  1060. 
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I  1060.  Admiasioo  of  incompetent  evidence  In 
action  on  an  insurance  policy  held  not  prejudi- 
cial.—I>akln  T.  Queen  t3itT  Flte  In*.  Co.  of 
Sioux  Fails,  S.  D.  (Or.)  4l9. 

J 1060.  Testimony  of  a  witness  vlio  gives 
.  nion  withoat  qualifying  keld  not  prejudicial, 
where  preceded  by  aimUar  testimony  of  other 
witnesses  witbout  objection.— Blue  ▼.  Portland 
By^  Light  &  Power  Co.  (Or.)  1094. 

I  1061.  Any  error  in  admitting  an  oral 
agreement  of  sabagency  held  not  prejudicial  to 
defendant  In  a  real  estate  broker's  action  for 
commiasloDB^^asty  t.  Brro  (CaL  App.)  STS. 

t  1051.  Admission  of  testimony  <ii  witnesses 
as  to  statements  by  third  persons  held  not  ma- 
terially prejudicial,  where  other  competent  evi- 
dence sufficiently  showed  the  facts  stated.— 
Campbell  v.  Brown  (Kan.)  1010. 

I  1063.  Any  error  in  admitting  evidence 
held  not  prejudicial  to  defendant  in  an  action 
on  a  fire  policy.— Fountain  v.  Connecticut  Fire 
Ins.  Co.  of  Hartford  (Ol.  App.)  630. 

S  1064.  In  an  equity  case,  objection  to  evi- 
dence admitted  wUI  not  be  reviewed  where 
there  was  sufficient  other  and  competent  evidence 
to  support  the  coneluaion.— Selfridge  v.  Leon- 
ud-Hefloer  Machinery  Co.  (Colo.)  168. 

f  1064.  Erroneous  mlings  on  evidence  in  a 
case  tried  bv  the  court  are  not  necesfiarily  suffi- 
cient to  call  for  a  vacation  of  the  judgment- 
Arizona  St  C.  R.  Co.  of  New  Mexico  v.  Denver 
ft  R.  G.  R.  Co.  (N.  M.)  730. 

I  1066.  The  exclusion  of  certain  evidence 
Aeld  harmleM  error.- Walsh  T.  Bradshav  (Cal. 
App.)  689. 

i  1056.   Error  in  excluding  a  question  Md 
not   prejudicial   to  defendant.— Courteney 
Standard  Box  Co.  (CaL  App.)  778. 

§  10S7.  The  exclusion  of  a  verified  com- 
plaint introduced  to  discivdit  a  witness  was  not 
erroneous ;  the  witness  having  admitted  snh- 
Btantially  everything  contained  in  the  com- 
plaint.—Walsh  V.  Bradshaw  (Cal.  App.)  688. 

I  1064.  There  was  no  prejudicial  error  in 
modifying  a  requested  instruction  where  the 
subject  thereof  was  sufficiently  covered  in  the 
court's  chane. — Creditors'  Union  v.  Lnndy 
(GbL  App.)  wi. 

I  1064.  Btror  In  instructing  on  the  measure 
of  damages  in  an  action  for  breach  -of  warranty 
held  not  prejudicial  to  defendant.— Abrahamson 
V.  Cummings  (Wash.)  709. 

I  1066.  Instructions  inapplicable  to  the  is- 
sues held  to  require  reversal. — McCrimmon  v. 
Murray- (Mont.)  TZ, 

S  1068.  Error  in  an  instruction  in  chatting 
as  a  matter  of  law  what  the  uncontradicted  ev- 
idence shows  as  a  matter  of  fact  is  not  prejudi- 
cial.—Courteney  V.  Standard  Box  Co.  (Cal. 
App.)  778. 

i  106&  Error  in  an  instruction  as  being  on 
the  facts  held  not  prejodloial  to  defendant— 
Courteney  t.  Standard  Box  Go.  (CaL  App.) 
778. 

f  1068.  Inatructiont  as  to  injury,  avoidable 
notwithstanding  contributory  ne^igence,  and  as 
to  liability  for  concurrent  negligence,  given  In 
an  action  against  two  defendants  for  personal 
injuries,  held  riot  prejudicial,  in  view  of  a  ver- 
dict agaJnat  both  defendants. — Spear  v.  United 
Railroads  of  5an  Francisco  (Cal.  App.)  956. 

I  1068.  EntMieona  instructions,  where  there 
was  evidence  to  sustain  a  finding  in  defendant's 
favor,  furnish  no  ground  for  reversing  a  ver- 
dict against  the  defendant. — Spear  v.  United 
Bailroads  ot  San  SYancisco  (Oai.  App.)  056. 

8  lOOa   Where  the  verdict  approved  by  the 

trial  court  was  correct  under  the  eviiipnce,  ex- 
ceptioDS  to  instructions  giv('n  aud  refnard  art> 


immatezioL— Hiorsrinwon  t.  Korthem  Fiac.  Ry. 
Co.  (Wash.)  406, 

i  1070.  Special  Interrogatories,  answered 
"Don't  know"  In  an  action  on  a  fire  policy, 
held  immaterial  to  the  issue,  so  that  failure  to 
answer  them  directly  did  iu>t  prejudice  d^^nd- 
ant.— Fountain  v.  Connectlcat  Fire  Ina.  Co.  of 
Hartford  (Cal.  App.)  630. 

I  1070.  A  street  railway  company,  defendant 
in  an  action  for  personal  injuries  caused  by  the 
collision  of  its  car  with  the  wagon  of  an  express 
company,  also  made  party  defendant,  cannot 
complain  that  special  issues  as  to  its  negligence 
were  subfaiitted  to  the  jury  at  the  instance  ot 
the  express  company,  rather  than  at  the  reqtiest 
of  ttie  plaintiff.- Spear  v.  United  Bailroads  of 
San  rrancisco  (Cat.  App.)  966. 

(I)  Brror  Watred  in  Appellate  Cmmxt, 

I  1078.  Assignments  of  error  not  considered 
in  briefs  or  upon  oral  argument  will  be  deemed 
abandoned.- Arizona  &  C.  R.  Co.  of  New  Mex- 
ico V.  Denver  &  E.  G.  B.  Co.  (N.  M.)  730. 

I  1078.  ApiwUant's  exception  to  the  refusal 
of  a  requested  instruction  will  be  deemed  waived 
in  the  appellate  court,  where  his  brief  does  not 
mention  that  assignmrat  ol  error.— Bowe  T. 
StUweU  (Utah)  876. 

(K)  8nbse«Bent  Appemla. 

i  1097.  A  question  disposed  of  upon  a  form- 
er  appeal  becomes  the  law  of  the  case  upon  a 
second  appeal^Arinaia  ft  G.  B.  Co.  of  New 
Mexico  T.  Denver  ft  B.  O.  B,  Co.  (N.  M.)  730. 

I  1097.  The  dedsion  of  the  Supreme  Court 
upon  the  same  state  of  tects  on  a  former  aweal 
becomes  the  law  of  tbs  cMe.^tatB  t.  McDon- 
ald (OrO  281. 

XVn.  DETEBMnrATXOV  Aim  DI8PO- 
UnOH  OF  OAVSS. 

I  1186.-  A  verdict  fairly  supported  by  the 
evidence,  where  the  jury  has  been  fairly  in- 
structed and  no  evidence  was  rejected,  held 
not  to  be  disturbed.— EiUiaon  v.  Bank  of  Meeker 
(Okl.)  199. 

S  1140.  The  Supreme  Court  held  authorised 
to  affirm  a  judgment  idalntlff  after  requir- 
ing a  remission  of  part  thereof.— Gardner  r. 
K&mey  (Or.)  971. 

1  1140.  Plaiotiff  not  entitled  to  exemplary 
damages,  and  whose  actual  damages  were  cer- 
tain, being  awarded  a  sum  larger  than  the  ac- 
tual damages,  held  that  the  Jod^ent  would 
be  affirmed  conditioned  on  remittitur  of  damages 
in  excess  of  actnaL- Rngg  v.  Tolman  (IJtalO  54. 

(D)  Reversal. 

^  1170.  Under  Code  Civ.  Proc  {  476.  the 
failure  of  the  trial  court  to  rule  upon  preserved 
objections  to  evidence  offered  in  support  of  a 
special  defense  is  harmless  In  view  of  the  court's 
conoluBion  that  the  special  defense  was  not  so 
pleaded  as  to  be  available  in  the  action. — Cali- 
fornia Baisin  Growers*  AsB'a  t.  Abbott  (CalJ 
767. 

S  1170.  Suprem«f  Court  held  required  by 
Wilson's  Oklahoma  Statutes,  i  4344,  to  disre- 
gard any  error  or  defect  not  affecting  sobstantial 
rights.— St  Louis  ft  8.  F.  B.  Co.  v.  Houston 
(OU.)  184. 

^  1171.  Where  plaintiff  m  mechanic's  lien 
suit,  entitled  to  personal  judgment,  was  non- 
suited, defendant  Md  not  entitled  to  an  affirm- 
ance on  the  ground  that  plaintiff  could  proceed 
by  another  action  for  personal  judgment.- 
Wertz  V,  Lamb  (Mont.)  89. 

I  1172.  A  part  of  a  judgment  of  which  none 

of  the  parties  complained  will  not  be  disturbed 
on  appeal.— Anderson  v.  Clayton  (Utah)  41. 
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1 117B.'  Upon  r^cndnc  a  JodgnMiit  deoTliic 
inateriafaneii*B  lleni  for  Sumfaeiencj  ol  tbe  er- 
idence  to  nuitain  a  finding  as  to  tibe  date  of 
oompletitm,  held,  that  a  new  trial  waa  necaa- 
aar;  to  permit  new  findinga  thereon,  so  that 
Judgment  coutd  not  be  rendered  for  the  material- 
men.—O.  Ganahl  Lumber  Go.  t.  Weinarelg  (Oai. 
App.)  954. 

I  IITO.  On  appeal  In  a  mechanic's  lien  suit, 
MM,  that  the  court  could  not  render  final  Judg- 
ment, bnt  that  a  new  trial  was  necesaaiy.— 
Werti  T.  Lamb  (Mont)  89. 

I  117S.  Id  an  action  by  a  Joint  devisee  of 
an  irrigation  ditch  and  its  water  rigtits,  hdd, 
that  the  denial  of  plaintiff's  motion  to  open  a 
ease  on  the  admission  of  additional  evidence 
was  reversible  error. — Sulloway  v.  SuUoway 
(OaL)  522. 

i  1180.  OonclnaiTenesB  of  Judgment  rendered 
on  the  ground  uiat  a  Judgment  rendered  in  an- 
other stete  is  controlling  held  not  affected  by  re- 
versal of  &e  judgment  in  tbe  other  state. — State 
T.  Tillotaon  (Kan.)  1030. 

(F*)  Hsadate   mmA  PT««eedliiffa   In  Lower 
Court. 

i  1201.  An  amendment  to  a  complaint  nxMy 
be  had  after  a  cause  tias  been  appealed  to  the 
Supreme  Court  and  remanded.— Overacker  t. 
Northern  Pac.  Ry.  Co.  (Wash.)  403. 

APPEARANCE. 

1  9.  A  defendant,  filing  a  motion  for  new 
trial  after  judgment,  fceW  to  enter  a  general 
appearance.— Trugeon  v.  Oaltamore  (Okl.)  797. 

I  ft  Appearance,  on  motions  by  defendant  in 
a  divorce  suit  to  vacate  an  order  for  temporary 
mllmony  and  to  dismiss  the  suit  on  account  of 
condonation,  conatitutes  general  appearance.— 
Jones  V.  Jones  (Or.)  414. 

I  9.  Appearance  on  motion  to  change  the 
venue  is  a  general  appearance,  though  purport- 
ing to  he  special.- Jones  v.  Jones  (Or.)  414. 

APPLIANCES. 

Bee  ICaster  and  Servant.  H  101-124. 

APPLICATION. 

Bee  Conttnnance,  {  87;  Inaurance,  |  137. 

APPOINTMENT. 

See  Ezecntors  and  Administrators,  |  29. 

APPROPRIATION. 

See  States,  i  1S2 ;  Waton  and  Water  Oouma, 

H  17-S3,  140.  152. 

ARBITRATION  AND  AWARD. 

See  Appeal  and  Enor.  1 179;  Frands.  Statute 

of,  f  74. 

I.  SUBMZSSIOir. 

S  12.  TTanally  a  parol  snlunlaelon  to  arbi- 
trate la  validAjlley  v.  Tattle  (Gblo.)  896. 

H.  ABBITBATOM  AMD  PBOCBBD- 

nroB. 

S  28.  Arbitrators  need  not  take  an  oath.  In 
order  to  render  their  proceedings  valid.— Uuey 
V,  Tuttle  (Colo.)  896. 

m.  AWABD. 

I  61.  Usually  a  parol  award  la  valid.— Lilley 
T.  Tnttle  (Colof)  SSQ. 

I  81.  Under  Rev.  Code  1908,  H  313-819.  a 
defendant  may,  in  bar  of  an  acnon,  set  up 


aubmissioQ  to  aibltratm  and  an  award,  in  ac- 
cordance with  the  common-law  ralea.-^Ulle7  v. 

Tuttle  (Colo.)  896. 

I  86.  Where  defendant  set  up  an  award,  ob- 
Jectlons  that  tbe  arbitrators  proceeded  ille^Uly. 
and  that  the  defendant  broke  nia  agreement,  are 
not  gRnmds  for  eKlnding  evidence  of  the  arhitrar 
tion.  thon^  they  may  be  grounds  for  defeating 
it-LUlcv  V.  Tnttle  ^o.)  896. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  Error.  I  823:  Criminal  Law, 
ii  6Mr019,  1037.  ibSB,  lltl;  Trial,  S  121. 

ARMY  AND  NAVY. 

See  Ifnnidpal  Oorporatimu,  |  217. 

ARRAIGNMENT. 

See  Orimbial  Law,  }  1186. 

ARREST. 

See  Criminal  Law,  g  SSI;  Habeas  Coipos,  t 
80;  Stipulations. 

ASSAULT  AND  BATTERY. 

See  Evidence.  S  2U;  Homicide.  K  86, 101.  269. 
809;  Indlctmoit  and  Information,  |  189; 
Pleading.  |  7;  Rape,  IS  01.  63;  Trial,  |  131. 

L  Orra.  X.IABILITT. 

(A)  Aata  Conatltntlav  AiMnlt  or  B>(t«r7 

and  LiHbtlltr  Therefor. 

fi  2.  Aasahit  defined.— Staric  v.  Epier  (Or.) 
276. 

I  2.  Battery  defined.— Storit  v.  Epler  (Or.) 
276. 

I  18.  Each  of  several  defendante  who  Joined 
in  a  battery  was  liable  for  the  resulting  dam- 
ages.—Stark  V.  E^ler  (Or.)  276. 

(B)  AntloM. 

I  28.  Certain  evidence  held  admissible  to 

Srove  malice  in  an  acdon  for  aaaault  and  bat- 
!xy.— Stark  v.  Epler  (Or.)  276. 

S  30.  Evidence  Mid  admissible  in  an  ac- 
tion for  assault  and  battery  committed  while 
taking  plaintiff's  goods  In  order  to  ^ow  want 
of  Jostlncation  for  the  aauolt— Staik  v.  Epler 
(Or.)  276. 

i  86.  Evidence,  in  an  action  for  assault  and 
battery,  held  to  show  that  both  defendants  were 
actuated  by  maUce  ao  as  to  authorize  ezemplaiy 
damafcs^-^tark  v.  Epler  (Or.)  27S. 

ASSENT. 

See  Contracts.  %  IS. 

ASSESSMENT. 

See  Corporations,  {  90;  Taxation. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error.  H  267.  750,  079,  1078; 
Crim&a  Law,  S  1130. 

ASSIGNMENTS. 

See  Bina  and  Notw.  H  97,  403,  496;  Cancella- 
tion of  Instruments,  I  23;  Corporations,  S 
28;  Damagea,  S  91;  Evidence,!  6;  Guaranty; 
Taxation.  H  713.  748,  788 ;  Tenancy  in  Com. 
mon,  I  20:  Vendor  and  Purchaser,  |  208. 
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X.  BEQUXSXTES  AHD  TAUDITT. 

(A)  Prapertr*  Bstatea,  mad  lUvUa  AMlvm- 
able. 

I  22.  A  cause  of  action  which  stirrives  to  the 

Gzsonal  repreaentative  is  assignable,  and  can 
enforced  in  the  name  of  the  aasiKnee.— Cona- 
T.  Co-operative  Home  Builders  (Wash.) 

I  24.  Claims  arisinir  ont  ol  frand  practiced 
In  conDectioD  with  dealings  with  realty  or  per- 
sonnlty,  or  a  contract  by  which  It  is  to  he  ac- 
quired or  transfoi-red,  are  assignable. — Gonaway 
V.  Co-operative  Home  Builders  (Wash.)  716. 

t  24,  A  cause  of  action  held  assignable  un- 
der Rem.  &  Bal.  Code,  {  191,  beine  npon  a 
chose  in  action.— Conaway  v.  C<K9eranTe  Home 
Builders  (Wash.)  716. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Set  Bukraptir;  Principal  and  Agent,  i  171. 

ASSOCIATIONS. 

See  Account,  I  17;  Action,  |  50:  Building  and 
Loan  Associations:  Bqnity,  1  39:  Insaiance, 
I  e03i  Fartiea.  1  26TPleaa&x,  f  8. 

ASSUMPTION. 

Or^sl^^  Master  and  Serrant,  H  203-220, 

ATTACHMENT. 

See  Justices  of  the  Peace,  {  181. 

m.  PBOGEEDnros  to  procure. 

I  130.  Under  the  statute,  a  plaintiff  held  not 
entitled  to  file  a  bond  to  sustain  an  attachment 
of  real  estate,  leaned  on  Uie  ground  of  defend- 
ant's nonreaidence,  on  dc^ndant's  proof  that 
he  is  a  resident  of  the  state.— Wentworth  T. 
Moore  (Wash.)  2S1. 

Vm.  OIiAian  BT  TKXBO  FERSOIIS. 

8  296.  The  trial  court  Held  Justified  In  sus- 
tainiDg  a  motion  made  by  a  stranger  to  the  ac- 
tion to  discharge  land  from  attachment  on  the 
ground  that  be  was  the  real  ownier.^-0'Malley 
T.  Townsley  (Kan.)  1022. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  J  Bills  and  Notes, 

I  110;  Contempt,  S  8;  Oorporations,  8  414; 
Covenants,  8  132;  Criminal  Law,  18  600,  706, 
105^  1182;  Divorce,  8$  221.  228;  Evidence, 
88  22,  357 :  limitation  of  Actions.  8  90 ;  Me- 
chanics' Liens,  f  310 ;  Mortgages.  H  581,  000 : 
Pleading,  {  218;  Trial,  8  121;  Witnesses,  { 
201. 

X,  TBB  OFFICE  OF  ATTORHET. 

<0)  Siuvemjiloa  and  Dlabameat. 

8  44.  Failure  of  an  attorney  to  pay  over  to 
wife  of  bis  client  money  paid  him  as  alimony 
held  not  misconduct  justifying  disbarment. — 
People  V.  Humbert  (Colo.)  139. 

I  45.  Misconduct  of  an  attorney  in  collecting 
an  indebtedness,  held  not  to  justify  disbarment. 
—People     Humbert  (Coto.)  188. 

n.  RETAINER  AND  AUTHORITT. 

S  72.  Letters  written  by  a  client  to  his  at- 
torney held  admissible  to  disprove  previous  au- 
thorization on  the  part  of  the  client  to  authorise 
the  attorney  to  make  a  contract  for  hlnL— Bnhl 
Malleable  Co.  v.  Cronan  (Or.)  317. 


zv.  covPBiraATxoir  axd  LZEir  of 

ATTOBMET. 
(A)  Fc«B  amd  Otber  BemnnemtfOB. 

S  14.^.  An  agreement  between  an  attorney 
and  client  held  unenforceable  for  lack  of  odu- 
Bideratlon.— Kehey  t.  Mackay  (Wash.)  714. 

AUTHENTICATION. 

See  Appeal  and  Error,  §{  270,  520,  671. 

AUTHORITY. 

See  Api>eal  and  Error.  8  1;  Attorney  and 
Client.  8  72 ;  Brokers,  1 10 ;  Corporations,  M 
84,  4l4;  Indians,  8  15;  Insurance,  |  92; 
Principal  and  Agent,  88  20, 105-171;  Process, 
f  141;  Bailroads,  8  9. 

AUTOMOBILES. 

See  Municipal  Corporations,  {8  703-706;  Street 
Bailroads,  »  01.  117. 

AWARD. 

See  Arbitration  and  Award,  ||  51-88. 

BAIL 

See  Habeaa  Ootpm,  |  8& 

H.  IN  GBHaHAI.  FROSEOunoira. 

8  43.  Application  for  ball  vill  be  denied 
where  the  evidence  fails  to  create  a  reasonable 
doubt  of  petitioners'  guilt  of  a  capital  offense. — 
Ex  parte  Dykes  (OkT.  Cr.  App.)  724. 

I  49.  Evidence  held  to  jostify  a  refusal  to 
bail  petitioner  committed  to  answer  for  the 
crime  of  murder.— Bz  parte  BevUle  (OfcL  Gr. 
App.)  725. 

BALLOTS. 

See  Elections.  $  298. 

BANKRUPTCY. 

See  Evidence,  I  471;  Frandalent  CoiiTeyances, 

8  241. 

nZ.  AgSIQWlIEirT,  APmingTRATlOW, 
AMD  DiaXRIBPTIOlf  OF  BAHK- 
aUPT'S  ESTAT& 

(C)  Pvetovemeee  anA  Tramafen  by  BAmk- 
raptt  mnA  AttaebmeHta  aaA 
Othar  LleHS. 

8  160.  In  detenninlBg  the  bankn^fi  solven- 
cy at  tlie  time  of  an  alleged  preferential  trans- 
fer of  his  property,  assets,  whether  exempt  or 
transferred  In  payment  of  or  secnri^  for  a 
just  debt,  bat  not  assets  transferred  in  fraud 
of  creditors,  aboald  be  con^ered.— Utah  Ass'n 
of  Credit  Men  t.  Boyle  Furniture  Co.  (Utah) 
800. 

8  166.  Beasonable  cause  to  believe  that  a. 
bankmpt  was  insolvent  at  the  time  a  creditor 
received  a  preference  from  blm  held  sufficient 
to  justify  a  recovery  thereof  under  Bankr.  Act, 

kSO.— Uuh  Ass'n  of  Credit  Men  t.  Boyle 
miture  Co.  (Utah)  800. 

(B)  ActionM  by  or  Against  Traatee. 

{  SOS.  Evidence  held  insufficient  to  warrant 
a  finding  that  a  bankrupt's  wife  was  a  partner 
in  his  business  as  a  matter  of  law. — Utah  Ass'n 
of  Credit  Men  v.  Boyle  Furniture  Co.  (Utafa) 
800. 

8  303.  In  an  action  by  a  bankrupt's  trustee 
to  recover  an  alleged  preference,  it  was  error  to 
permit  evidence  of  the  value  of  land  traiisf»- 
ted  by  the  bankrupt  to  Ua  wife  and  to  ««- 
sider  anch  value  on  the  question  ctf  eolren^.— 


TBplos  *  ssetlen  (|)  NUKBBRS  la  this  Index  A  Deo.  A  Ask  Die.  Ksr  No.  SstM,  4b  B«BrMr  Zaiaue  actee 


Digitized  by 


Google 


INDEX-DIGEST 


Beat  and  Seoondary  Erldeme* 


Utah  Am*!!  of  Ondit  Men  v.  Boyle  Varaitora 
Co.  (Utah)  800. 

I  303.  A.  banbrupt'fl  BChedale  filed  with  the 
trustee  are  admissiDle  on  the  tsaue  of  ioeolreQ- 
cy.— Utah  Ass'n  of  Credit  Mea  t.  Boyle  Fur- 
nitare  Co.  (Utah)  800. 

I  303.  In  an  action  against  a  creditor  to  le- 
corer  an  aliened  preference  consisting  of  a  re- 
turn of  merrhandise  by  the  bankrupt  while 
insolvent,  evidence  of  prior  retnros  of  merchan- 
dise for  CKdlt  Aeld  irrelerant.— Utah  Asa'n  of 
Credit  Men  r.  Boyle  Fnnilture  Oo.  (Utah)  800. 

I  303.  In  a  snit  by  a  bankrupt's  trustee  to 
recover  a  preference,  either  party  may  have  re- 
rourse  to  the  bankrupt's  books. — Utah  Ass'n  of 
Credit  Men  v.  Boyle  Famiture  Co.  (Utah)  800. 

S  3(Xt.  Elements  of  proof  requisite  to  sustain 
an  action  by  a  bankmpt's  tnutee  to  recover  a 

S reference  stated. — Utah  Ass'n  of  Credit  Men  t. 
loyle  Famiture  Co.  (Utah)  900. 

I  304.  In  an  action  to  recover  an  aliened 
preference,  evidence  held  to  require  submission 
of  the  question  of  the  bankrupt's  solvency  at 
the  time  of  the  transfer  to  the  jury. — Utah 
Afis'n  of  Credit  Men  t.  Boyle  Famiture  Co. 
(Utah)  800. 

(P)  CUUaia  AsalBKt  m.m4L  Dbi«rU»«tlom  «f 
Slatatc. 

{  841.  Allowance  of  the  balance  of  an  ac< 
coi'nt  of  a  creditor  after  crediting  assets  re- 
turned as  a  preference  held  not  res  judicata 
of  tbe  Issue  of  preference  against  the  bankrapt's 
trustee.— Utah  Ass'n  of  Credit  Men  t.  Boyle 
Furniture  Co.  (Utah)  800. 

V.  BIGHTS,  KXacznOIES,  AHD  DI8- 
CHA&GE  or  BAITKRUFT. 

I  42S.  Under  Bankruptcv  Act  1898.  S  17,  a 
discharge  ia  bankruptcy  held  to  release  the 
bankrupt  from  a  claim  properly  schedpled.— 
Ffnnell  V.  Armours  (Utah)  49. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  |  909;  Bills  and  Notes, 
»  174,  377;  Criminal  litw,  H  535, 1038;  Es- 
crows, I  9. 

XL  BAinCXKO  OORPOBATZOm  AMD 
ASSOOIATIOHS. 

(K)  InsolTcaey   and  DlaMolnttos. 

I  64.  A  depositor  in  an  insolvent  bank  held 
not  entitled  to  question  the  liquidation  agree- 
ment, whereby  another  Institution  purchased 
the  assets  of  the  insolvent  bank.— Wilde  T.  Ore- 
gon Trust  &  Savings  Bank  (Or.)  807. 

f  76.  Where  a  creditor's  claim  againat  an 
Insolvent  baa  been  approved  and  accepted,  he 
Is  already  in  court,  and  need  not  petition  to 
Intervene  before  attacking  a  liquidation  agree- 
ment.—Wilde  T.  Oregon  Tmat  &  Savlnga  Bank 
(Or.)  807. 

m.  FUHOnONS  ahd  deax.xnos. 

(0>  Depoalta. 

I  148.  A  bank  is  bound  to  know  the  signa- 
tures of  its  depositors.— First  Nat  Bank  t. 
Bank  of  Cottage  Grove  (Or.)  293. 

I  154.  Dvidence  held  insufficient  to  show 
facts  putting  a  bank  on  Inquiry  as  to  whether 
a  check  paid  by  it  was  procured  by  fraud  or 
darefls.— Cathen  t.  National  Bank  ox  Commerce 
(Can.)  1016L 

nr.  NATIOKAI.  BANKS. 

f  270.  Joint  makers  of  note  to  a  national 
bank  who  have  separately,  but  from  a  joint 
fund,  paid  usury,  held  entitled  to  jointly  main- 
tain action  for  penalty  under  Rev.  St.  fi  5108 
(U.  a.  Comp.  St  1901,  p.  3493).— Merchants'  & 


Planters'  Nat  Bank  of  MiU  Creek  t.  Horton 
(Okl.)  201. 

I  270.  One  seeking  to  recover  penalty  given 
by  Rev.  St  }  5198  (U.  S.  Comp.  St  1901.  p. 
3493)  for  usury  on  note  to  national  bank,  held 
to  have  burden  of  showing  that  the  interest  paid 
exceeded  the  legal  rate,  and  that  the  bank  re- 
ceived it  knowmgly.— Merchants'  &  Planteis' 
Nat  Bank  of  Mill  Creek  v.  Horton  (Okl.)  201. 

8  270.  In  action  under  Rev.  St  {  5198  (U. 
3.  Comp.  St  1901,  p.  3493)  for  usuiT  on  note 
to  national  bank,  rehisal  to  Instruct  that  the 
defendant  must  have  received  the  usury  know- 
ingly held  error.- Merchants'  &  Planters'  Nat 
Bank  of  Mill  Creek  v.  Horton  (Okl.)  201. 

SAvnros  bakxb. 

I  309.  A  contract  with  its  savings  deposi- 
tors of  a  corporation  doing  a  savings  bank  and 
a  commercial  bank  business  held  not  to  give  the 
savings  depositors  a  preferential  lien  over  the 
commerdal  depositors.— People  v.  California 
Safe  Deposit  &  Trust  Co.  (Cal.)  821. 

8  309.  Savings  depositors  of  a  corporation 
doing  a  savings  bank  and  a  commercial  bank 
business,  being  given  by  law  no  preferential  lien 
over  commercial  depositors,  a  contract  therefor 
between  the  savings  depositors  and  the  corpora- 
tion, not  known  of  and  consented  to  by  the  com- 
mercial depositors,  would  not  have  tnat  effect 
—People  V.  California  Sate  Deposit  &  Trust 
Co.  (Cal.)  321. 

S  309.  Civ.  C^ide,  $  573.  held  to  ^va  no 
preferential  lien  to  savings  depositors  over  com- 
mercial depositors  of  a  corporation  doing  a  sav- 
ings bank  and  a  commercial  bank  biininoRS. — 
People  V.  California  Safe  Deposit  &  Trust 
Co.  (CaL)  321. 

BAR. 

See   Executors   and    Administrators.    I  241: 
IVandulent  Conveyances,  |  293;   Indians,  i 

BASTARDS. 

Z.  HXEOmMACT  IN  OENERAIh 

f  11.  One  legitimated  under  statutes,  declar- 
ing that  the  issue  of  a  void  marriage  shall  be 
legitimate,  retains  that  stntiis  through  life  wher- 
ever he  goes.— ilund  v.  Rehaume  (Colo.)  159. 

IV.  PBOPEBTT. 

S  100.  At  common  law  a  bastard  could  not 
be  the  heir  of  any  one.  but  the  rule  is  changed 
by.  L.  O.  L.  §  7351.— State  t.  McDonald  (Or.) 
281. 

S  104.  At  common  law  a  bastard  could  not 
have  heirs,  except  of  hla  own  body,  but  the  rale 
Is  changed  by  L.  O.  Lu  {  735Lr-State  t.  Mc- 
Donald (Or.)  281. 

BELLS. 

See  Railraads.  I  400;  Street  Ballroads.  |  118. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Ixian  Aaaociations;  Insur- 
ance, I  693. 

BENEFICIARIES. 

See  Insurance,  U  712-793. 

BENEFITS. 

See  Drains,  I  71;  Municipal  Corporations,  | 

407. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  U  158-159. 
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BETTING. 
BIAS. 


See  Oriminal  Jmw,  1  1166^;   Jntr,  I  138; 
Witnesses,  ff  867^372. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill 

BILL  OF  LADING. 

See  Carriers,  {  58. 

BILL  OF  PARTICULARS. 

See  Appeal  and  Bkror,  |  900;   FlaaOSng,  |i 
816^  317. 

BILLS  AND  NOTES. 

See  Alteration  of  InBtnunentB,  |  29;  Appeal 
and  Error,  |  695;  Banks  and  Banking,  n 
164,  270;  Cancellation  of  Instruments,  »  ^< 
87;  ConorationB,  S8  28,  414;  Evidence,  {< 
22,  9S.  459;  Indictment  and  Inforniation,  { 
188 ;  Insurance,  I!  137,  187,  188 ;  Judgment 
|l  S2.  028.  926;  limitation  of  Actions,  8 
165;  Mechanics*  Ltens,  |  211;  Mortgages,  1 
520;  Farinent,  I  22;  Pfeadlnit,  H  142,^; 
Vendor  and  Purchaser,  U  80,  306,  314. 

Z.  RBOmUTES  AHD  TAUDITT. 

CA)  F«MFK  sad  Ooateata  of  Bllla  of  Ka- 
eliMure,  Drafts,  Cfc«ebs,  and  Order*. 

i  15.  A  check  is  in  the  nature  of  a  bill  of 
exchange,  and  Is  treated  as  such.— First  Nat. 
Bank  t.  Bonk  of  Cottage  Grove  (Or^  2&B. 

(D)  Acceptaaee. 

I  70.  The  payment  oi  a  cheek  1^  the  drawee 

amounts  to  more  than  an  acceptance,  as  de< 
fined  b7  h.  O.  L.  {  5965,  and  has  all  the  effica- 

3 of  an  acceptance— First  Nat.  Bank  t.  Bank 
Cottate  Grove  (Or.)  293. 

I  72.  Offer  bj  buyer  In  an  action  on  an  order 

accepted  In  favor  of  the  seller  of  goods  Acid  a 
sufficient  rescission  of  his  acceptance.— Johnson 
County  Savings  Bank  v.  Gregg  (Colo.)  1003. 

8  77.  Conditional  acceptor  of  order  for  pay- 
ment of  money,  held  not  to  be  heard  to  say, 
after  the  condition  has  been  fulfilled,  that  the 
drawer  was  a  minor  and  upon  attaining  bis 
majority  rescinded  the  order.— Crutchfield  v. 
Martin  (Okl.)  194. 

{  S3.  That  an  acceptor  of  an  order  for  the 

Sayment  <^  mon^  believed  that  the  payee  un- 
erstood  that  the  acceptance  was  upon  a  cer- 
tain condition  which  had  not  been  fulfilled,  held 
not  a  defense  to  an  action  on  the  acceptance. 
—Crutchfield  v.  Martin  (Okl.)  194. 

8  83.  On  fulfillment  of  terms  of  a  conditional 
acceptance  of  order  for  pasonent  of  money,  payee 
keld  not  bound  to  retain  mortgaged  property  or 
to  foreclose  mortgage  before  maintalninz  Action 
against  the  acceptor.— Crutchfield  v.  Martin  (Okl.) 
194. 

8  83.  Drawee  of  order  for  payment  of  money, 
held  bound  by  his  condition&i  acceptance  there- 
of on  performance  of  the  ocmditiou.— Crutch- 
field T.  Uartin  (Okl.)  194. 

(B)  Conalderattaa. 

I  97.  Motes  given  to  secure  the  assignment  of 
a  Irase  held  properly  canceled,  being  without 
consideration.— Jonnson  v.  Parshley  (Or.)  661. 

<r)  Talldttr. 

8  110.  A  provision  in  a  promissory  note  for 
the  payment  of  10  per  cent  as  an  attorney's  fee 
for  coltectton  thereof  Is  not  void  as  against 
public  policy.— Howey  v.  Gesaler  (N.  M.)  734. 


nEGOTXABirilrTAllStRANAFEE. 

(A)  Iaatraia«Bts  Neacottable. 

i  174.  Under  L.  O.  L.  8  5885.  held,  that  a 
bank  accepting  end  paying  a  chfck  bearing  the 
forged  name  of  its  depositor  did  not  itself  be- 
come a  holder  thereof  in  due  course. — Fint 
Nat.  Bank  v.  Bank  of  Cottage  Grove  (OrJ  293. 

V.  BIOHTfl  AlfP  MABTT.TriBS  OW  0- 
DOBflEBIElIT  OB  TKAHBXVB. 

<D)  Boaa  Ttdm  PwebaMBca. 

8  338.  The  holder  of  a  check  on  whidi  tbe 
drawer's  name  has  been  foiled,  and  who  con- 
tributes in  any  way  to  the  carrying  out  of  the 
fraud,  is  not  a  holder  in  due  course.— First 
Nat.  Bank  v.  Bank  of  Cottage  Grove  (Or.)  293. 

8  377.  Under  Negotiable  Instrument  Law  (L. 
O.  L.  f  5834  et  seq.),  held,  that  a  bank  which 
had  paid  a  check  bearing  the  forged  signatnie 
of  its  depositor,  could  not  recover  the  money 
from  the  oank  to  which  it  was  paid.— First  NsC 
Bank  v.  Bank  of  Cottage  Grove  (Or.)  293. 

Vm.  ACTIONS. 

8  481.  Aoswer  in  an  action  on  an  order  ac- 
cepted by  the  buyer  of  goods  held  good  on  de* 
murrer.--Johnson  County  Savmga  Bank  t. 
Gregg  (Colo.)  1003. 

8  492.  The  production  in  evidence  of  the 
promissory  note  sued  on  was  prima  &cie  evi- 
dence that  the  maker  made  and  delivered  tbe 
note  sued  on  to  the  payee.— Oshom  v.  Hamilton 
(Cal.  App.)  786. 

i  488.  In  view  of  Code  Civ.  Proc.  |  1963, 
subd.  21.  and  Qv.  Code,  81  1614.  1615v  the  in- 
troduction in  evidence  of  a  note  assigned  to 
plaintiff  raised  the  presumption  that  it  was 
given  for  a  valuable  consideratiou.— Creditors* 
Union  V.  Lundy  (Cal.  App.)  024. 

8  493.  Want  of  consideration  of  a  note  held 

Erovable  when  questioned,  notwithstanding  L.  O. 
1.  I  S867.— Fassett  v.  Boswell  (Ot.)  802. 

8  496.  To  entitle  a  joint  maker  of  a  note  to 
defend  on  the  ground  that  he  was  only  suic^, 
he  must  show  tliat  fact,  and  that  the  payee 
knew  thereof,  and  consented  to  deal  with  him 
aa  surety.— Osbom  v.  Hamilton  (Cal.  App.)  786. 

I  49T.  Under  Rev.  St  1908,  f8  4518,  4522, 
held  that  the  holder  of  an  order  void  in  the 
hands  of  the  drawer  had  the  burden  of  prov- 
ing that  he  was  a  l>ona  fide  holder  before  ma- 
turity.— Johnson  '  County  Savings  Bank  T. 
Gregg  (Colo.)  1003. 

8  001.  In  an  action  on  a  note,  evidence  heU 
exclndedv— Fassett  t.  Boewell  (Or.) 


8  503.  In  an  action  on  a  note  for  Injuries  to 
plaintifTs  husband,  evidence  as  to  bis  physica] 
condition  held  properly  excluded.- Fassett  v. 
Boswel]  (Or.)  302. 

8  505.  In  an  action  by  flie  transferee  of  an 
order  executed  to  the  neller  of  goods  defend)^ 
on  the  ground  of  fraud,  certain  evidencp  held 
admissible.— Johnson  County  Savings  Bank  v, 
Gregg  (Colo.)  1008. 

8  516.  A  judgment  by  default  in  a  suit  upon 
certain  notes  held  supported  by  sufficient  evi- 
dence.—Howey  V.  Gewier  (N.  M.)  734. 

8  521.  The  production  In  evidence  of  tbe 

Sromissory  note  sued  on  was  prima  facie  evi- 
ence  that  the  payee  was  tbe  owner  thereof.— 
Osbom  V.  Hamilton  (Cal.  App.)  786. 

{  539.  A  finding  held  not  responsive  to  any 
issue  in  an  action  on  a  promissory  note,  and 
hence  immaterial.— Osbom  v.  Hamilton  (Cal. 
App.)  786. 
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BOARDS. 

Sm  Contempt,  |  06;  Corporatlona,  H  84,  320; 
Omintiet.  H  98,  IIS;  GourtB,  |  2iOH:  Ehri- 
dance,  H  8S;  Highways,  |  95:  PbyBiciana 
and  Snneona,  1 1;  Statea,  i  128 ;  Waters  and 
Water  Oonnea.  I  227. 

BONA  FIDE  PURCHASERS. 

Bee  BUls  and  Notee,  H  888,  877;  Vendor  and 
Parchaser,  |  22ft, 

BONDS. 

See  Appeal  and  SJrror,  ||  467,  1038;  Attach- 
ment, I  130;  Constitutional  Law,  |  46;  E^Iec- 
tioQS,  «  65.  228;  EstoppeL  |  78;  Injnnction, 
U  239-250;  Justices  of  the  Peace,  S  86; 
Municipal  Corporations.  USll,  918.  95a  951 ; 
P^diMl  and  Sniety;  semoTal  of  Cwnses, 

BOOKS. 

See  Bankmptcy.  S  308. 

BOUNDARIES. 

See  HI^waTi.  |  120;  Navigable  Waters.  I 
42. 

I.  DESOBIPTIOH. 

I  8.  Natural  BummnaitB  control  directions. 
— Z^on  Oountr  r.  Storey  Gonnt?  (Ner.)  827. 

IL  BVIPgy  j^^^roPtt^MnraiEMT,  AMP 

I  86.  A  map  showing  the  boundary  lines  of 
a  tract  of  land  in  which  tiie  public  or  m&aj 
persons  are  interested  may  be  admitted  in  evi- 
dence, though  the  surveyor  and  the  draughts- 
man who  made  it  are  dead;  it  being  evidence 
of  the  character  of  hearai^.— Morcom  t.  Baier- 
sky  (CaL  App.)  560. 

BRANDS. 

See  Anlmab,  1 10. 

BREACH. 

See  Contracts,  H  282-368;  Covenants  H  06, 
^I^^^SJ^'  20^       ^  fii 

BRIDGES. 

Bee  ConntieB,  i  16. 

BRIEFS. 

See  Appeal  and  Error.  S|  771-773.  796,  1078; 
Criminal  Law,  |  USO. 

BROKERS. 

See  Appeal  and  Error,  |  1051. 

H.  EKPIiOTMEMT  AMD  AUTHORITT. 

S  10.  Notwithstanding  agency  to  sell  real  es- 
tate for  a  commission  must,  under  B.  &  C. 
Comp.  I  797,  as  amended  by  Acta  1900.  p.  60 
(L.  O.  L.  8  80S),  be  in  writing,  authority  may 
be  revoked  by  parol.— Peterson  v.  Bogner  (Or.) 
805. 

IV.  GOMPEM8ATIOM  AMD  UEM. 

I  56.  A  real  estate  agent  held  to  have  the 
exclusive  right  to  sell  the  property  so  as  to  be 
entitled  to  5  per  cent  ccmmiBsions  if  the  prop- 
erty was  sold  by  himself  or  any  one  else  within 
the  stipulated  period,  unless  sold  by  the  owner 
as  provided.— Justy  v.  Erro  (Gal.  App.)  676. 


I  65.  Under  the  facts,  held  a  broker  was  en- 
titled to  commiBsions  as  the  procuring  cause  of 
the  sale.— Fred  B.  Grlnnell  Co.  v.  Simpson 
(Wash.)  891. 

S  56.  To  entitle  a  broker  to  commission, 
held,  that  it  is  only  essential  that  he  be  the 
procuring  cause  'ox  the  sale.— Justy  v.  Erro 
(Cal.  App.)  575. 

fi  67.  A  broker  entitled  to  recover  com- 
misBions  batied  on  the  amount  fixed  as  the 
price  of  the  land  in  his  contract  with  the  own-, 
er  for  its  sale,  though  the  owner  actually  sold 
for  a  less  price  to  the  parchaser  procured.— 
Justy  T.  Erro  (CaL  App.)  676. 

8  63.  The  owner  held  not  entitled  to  de- 
prive a  broker  of  commissions  by  refusing  or 
neglecting  to  consummate  the  sale  as  stated, 
or  by  changing  the  terms  tJiereof.— Josty  v. 
Erro  (Cal.  App.)  576. 

i  06.   Agreement  bj  one  broker  to  accept  from 
another  a  certain  sum  to  farther  a  sale  by  the- 
other  broker  hold  supported  by  consideration. 
—Morrison  v.  Franck  (Or.)  308. 

S  69.  In  a  real  estate  broker's  action  for 
breach  of  contract  authorizing  him  to  sell  prop- 
erty, tbe  measure  of  damages  hdd  the  maxi- 
mum commisstons  he  could  nave  earned  nnder 
the  contract.— Josty  v.  Btro  (CaL  App.)  676. 

T.  ACTIONS  FOR  COKPEM8ATION. 

I  85.  In  a  real  estate  broker's  action  fOr 
commissions,  a  written  contract  between  plain- 
tIfF  and  another  anthorizing  such  other  to  sell 
as  subagent  kdd  admissible  in  evidence.— Justy 
V.  Erro  (Cal.  App.)  575. 

i  86.  In  an  action  by  one  broker  against 
another,  on  an  agreement  for  a  portion  of 
commissions,  evidence  held  admisrible.— Morri- 
atm  V.  Tranck  (OrO  S08. 

8  9S.  Censes  of  Instrnctlon  aa  right  of  a 
broker  to  recover  oommissiona  held  not  incon- 
sistent- Peterson  v.  Bogner  (Or.)  806. 

I  88.  An  instruction  in  an  action  by  a  bro- 
ker for  commissions  held  not  to  require  plain- 
tilf  to  prove  defendant's  defense. — Peterson  T. 
Bogner  (Or.)  806. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Action,  8  26;  Fraud,  88  34,  39. 

8  6.  Stockholders  of  a  savings  and  loan  as- 
sociation held  not  bound  to  request  the  trus- 
tee of  its  funds  to  sue,  to  prevent  their  mis- 
appropriation before  tbemsetves  soing  for  that 
purpose.— Nortt  T.  Union  Savlnip  &  Coan  Aas'n 
(Or.)  822. 

8  6.  Under  L.  O.  L.  88  0748,  6740,  6750.  tiie 
withdrawal  by  officers  of  a  savings  and  loan 
association  of  its  securities  from  a  trust  com- 
pany, and  secret  disposal  thereof  for  their  own 
benent,  Md  a  fraud  upon  the  stockholders.— 
North  T.  Union  Savings  &  Loan  Aas'n  (Or.) 
822. 

8  22.  A  bnllding  and  loan  association  held 
bound  under  Its  contracts  to  make  a  bona  fide 
effort  to  secure  substitute  contract  holders  for 
forfeited  contracts.— Ck>naway  v.  Co-operative 
Home  Bollders  (Wash.)  716. 

8  41.  Plaintiff  in  an  action  against  a  build- 
ing association  to  recover  an  amount  paid  under 
contracts  Induced  by  fraudulent  representations 
was  not  entitled  to  have  the  withdrawal  value 
ot  the  contracts  allowed  porsnant  to  Rem.  & 
BaL  Cod&  if  3627,  862a  where  such  relief  was 
not  asked  In  the  ocnnplalot— Conaway  r.  Go- 
operative  Home  Builders  (Wash.)  71& 

8  46.  In  view  of  L.  O.  L.  tit.  44,  e.  8.  and 
title  44,  c  1,  8  6701.  held,  that  then  was  no 
ptatHtoiy  antbori^  fbr  appointing  a  trnstee  tn 
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wind  DP  the  affaini  of  a  Mvingg  and  loan  as- 
■ooiatloD.—North  v.  Union  Savings  &  Loan 
Aas'n  (Or.)  822. 

BUILDING  CONTRACTS. 

See  MecbanicB*  Laens,  |  281. 

BUILDINGS. 

See  E3aaements,  |  14;  Evidence,  |  6;  Negli- 
gent^ 8  48. 

BURDEN  OF  PROOF. 

8e«  Bvldence,  H 

BURGLARY. 

See  Criminal  Lew.  {  683. 

n.  PROSECUTION  AVD  PUNISHMENT. 

8  38.  Evidence  held  competent  to  show  that 
the  premises  described  in  the  information  had 
been  bargtariied.— People  t.  Ayhens  (Cal.  Api>.) 
788. 

8  41.  Evidence  held  to  warrant  m  conviction 
of  burglary  in  the  second  degree. — People  t. 
O'Donnell  (Cal.  App.)  933. 

8  46.  In  a  prosecution  for  burglary,  evidence 
held  to  jnstify  nn  instmction  on  recent  poases- 
sion  of  stolen  property. — People  T.  O'Donnell 
(CoL  App.)  933. 

BY-LAWS. 

See  OoTporatlonB,  i  84. 

CANCELUTION  OF  INSTRUMENTS. 

See  Appeal  aod  Error,  8  171 ;  Bills  and  Notes, 
8  97;  Contracta,  8  139;  Ejectment,  S  11; 
Fraudulent  Conveyances,  I  241;  Homestead, 
i  180;  Mortgages.  {27;  Pleading,  |  36; 
PubUc  lAnda,!  145;  Sales,  {  12& 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

f  23.  Cancellaticm  of  notes  given  to  secure 
the  assignment  of  a  lease  held  not  to  depend  on 
placing  defendants  in  statu  quo  as  to  the  sale 
after  failure  of  consideration  for  the  notes. — 
■TobnsMi  T.  Parsbley  (Or.)  661. 

i  25.  A  purchaser  held  not  entitled  to  rely 
on  the  vendor's  fraudulent  representations  as  to 
quantity  as  a  defense  to  a  suit  by  the  vmdor 
to  cancel  the  fwntract  for  the  purchaser's  de- 
fault.—Arnold  T.  Frsser  (Moot.)  1064. 

n.  PROCEEDINGS  AND  REUEF. 

S  87.  A  complaint  in  a  salt  to  cancel  a  con- 
tract of  sale  of  real  estate  held  to  sufficiently 
show  a  tender  to  the  purchaser  of  notes  for 
deft-rred  payments.— Arnold  v.  Eraser  (Mont.) 
1064. 

8  87.  A  vendor  suing  for  the  cancellation  of 
a  contract  of  sale  on  the  ground  of  the  puiv 
chaser's  default  need  not  allege  that  the  l&u6 
was  free  from  incumbrances,  and  that  he  was 
able  to  convey  title.— Arnold  t.  Fraser  (Mont.) 

8  37.  A  complaint  in  a  suit  by  vendor  to  can- 
cel a  contract  of  sale  held  not  defective  for  fail- 
ing to  allege  that  the  vendor  had  tendered  to 
the  purchaser  the  part  of  the  price  paid.— Ar- 
nold V.  Fraser  (Mont)  1064. 

8  43.  In  a  auit  by  a  vendor  for  the  cancel- 
lation of  a  contract  of  sale  for  the  purchaser's 
default,  evidence  of  the  vendor's  misrepresenta- 
tions as  to  the  condition  of  irrigation  ditches 
Arid  admisaible  under  the  general  issne^Ar- 
nold  V.  Fraser  (Mont.)  1064. 


I  47.  Evidence,  tn  u  action  to  rescind  a 
contract  for  the  purchase  of  a  half  Interest  in  a 
lease  and  furniture  of  a  lodging^  house,  on  tbe 
ground  of  fraudulent  representations  of  the  sell- 
er, with  croBB-complalnt  seeking  a  foreclosure  of 
the  seller's  equitable  lien  on  the  farnitnre,  held 
sufficient  to  sustain  a  foreelosare  decree.^-Gan- 
non  y.  Milner  (Or.)  987. 

CAPITAL  STOCK. 

See  Corporations.  |8  84-90. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Contracts,  S  123;  Courts,  I  489;  Evidence, 
1.473;  Negligence,  f  92;  BaUroads,  ii  4, 
226:  Trial,  V2G0r2db.  -  « 

X.  OONTBOI.  AND  BEOULATION  OF 
COMMON  OABBIEBS. 

(A)  In  General. 

8  12.  Tbe  right  of  the  state  to  prescribe  rea- 
sonable regulations  fixing  freight  and  passenger 
rates  and  reasonable  rules  of  service  stated,  as 
well  as  the  limitations  to  such  power. — State  v. 
CorvalliB  &  E.  R.  Co.  (Or.)  9S0. 

8  12.  A  railroad  company  In  charging  an 
annual  sum  to  provide  for  deDreciation  and  re- 
placement cannot  in  a  proceeding  to  fix  its  rates 
of  carriage  be  allowed  to  make  the  traffic  of 
future  years  bear  all  the  deterioration  of  past 
yenrs.— Piiget  Sound  Electric  Ry.  t.  Railroad 
Commission  of  Washington  (Wash.)  739^ 

8  12.  A  carrier  is  entitled  to  rates  which 

will  be  an  adequate  recompense  (or  the  serv- 
ice it  performed,  and  the  public  is  entitled  to  a 
rate  that  it  can  reasonably  afford  to  pay.— 
Puget  Sound  Electric  Ry.  t.  Railroad  Commis- 
sion of  Washington  (Wash.)  739. 

8  12.  Rule  as  to  reasonableness  of  the  rates 
charged  by  a  street  railroad  company  steted. — 
Puget  Sound  Electric  Ry.  v.  Railroad  Commis- 
sion of  Washington  (Wash.)  739. 

8  12.  On  appeal  by  a  street  railway  com- 
pany from  rates  established  by  tbe  ra'lroad 
commission,  certain  facts  bearing  on  the  pre- 
vailing rate  of  Interest  held  proper  for  consid- 
eration.—Paget  Sound  Electric  Ry.  v.  Railroad 
Commission*  of  Washington  (Wash.)  739. 

I  12.  On  appeal  tnm  rates  established  Igr 
the  railroad  commiirion,  held,  that  certain  oth- 
er lines  were  not  "competing  lines."— Pi^t 
Sound  Electric  Ry.  v.  Railroad  Commission  of 
Washington  (Wash.)  739. 

8  13.  Const,  art.  12,  8  15,  prohibiting  dis- 
crimination in  rates  between  jiersons  and 
places,  held  not  violated  by  rates  not  greater  or 
less  for  the  same  service  than  that  charged  all 
other  persons  similarly  sittiated. — Puget  Sound 
Electnc  Ry.  v.  Raitnuid  Commission  of  WaA- 
ington  (Wash.)  739. 

S  18.  On  review  of  the  railroad  eommisidrai*! 
fixing  of  rate*,  held,  that  ita  findings  would  not 

be  disturbed  unless  reached  arbitrarily  and 
without  a  full  consideration  of  the  controlling 
facts.— Puget  Sound  Electric  Ry.  v.  Railroad 
Commission  of  Washington  (Wash.)  739. 

II.  OAABIAOE  OF  GOODS. 

(B)  BtUs  Of  L«dln«,  SMpplnar  Re«elpts, 
and  Speelal  Oontrneta. 

I  68.  Where  defendant  ordered  lumber  of  C. 
to  be  shipped  to  A.,  and  C,  being  unable  to 
fill  the  order,  ordered  the  lumber  of  P.,  who 
loaded  a  car,  took  the  bill  of  lading  in  bis  own 
name,  with  A.  named  as  consignee,  and  tbe  bill 
of  lading  was  then  sent  by  P.  to  defendant, 
and  he  retained  It  and  received  the  proceeda  oi 
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die  lumber,  lieUL  Oiat  the  title  to  the  Inmber 
never  passed  to  C,  bo  that  defendant  wae  liable 
to  P. 'a  assignee,  notwithstandiuff  a  prior  pay- 
ment to  C— Secarity  State  Bank  T.  O'Oonnell 
Lumber  Co.  (Wash.)  271. 

(K)  IHaerlKlnatloB  and  O-rvrvhrnrm** 

S  201.  At  common  law  a  shipper  had  a  right 
of  action  against  a  carrier  for  unjost  and  un- 
reasonable discrimiaationa  in  freight  charges 
which  operated  to  bis  injury.— <niaB.  H.  LUly 
Oo.  T.  Northem  Fac;  By.  Co.  (Wash.)  401. 

I  201.  On  allegatlMiB  of  a  complaint  in  an 
action  based  on  the  assumption  of  defendant's 
unjust  discrimination  In  freight  cbanea  contra- 
ry to  Interstate  Commerce  Act  held  that  it 
would  not  be  preuumed  that  the  law  had  been 
violated.— Qiaa.  H.  LUly  Co.  t.  Northem  Pac 
By.  Go.  (Wash.)  401. 

I  201.  Complaint  In  an  action  against  a  com. 
mon  carrier  for  alleged  discrimination  in  freight 
charges  held  not  to  state  a  cause  of  action.— 
Chas.  H.  IdUy  Co.  T.  Northern  Pac.  By.  Co. 
(Wash.)  401. 

m.  OARBIAOE*  OF  IJVZ!  STOCK. 

I  218.  Stipulation  in  a  special  contract  for 
the  tranaporbitloD  of  lire  stock,  requiring  notice 
of  damages  within  10  days  after  unloading, 
Md  to  be  reasonable,  and  that  a  failure  to 
comply  therewith  would  deprive  a  shipper  of 
his  right  of  actioo.— Frank  L.  Smith  Meat  Co. 
V.  Oregon  R.  &  Nav.  Co.  (Or.)  303. 

S  218.  Stipulation  in  contract  of  carriage  of 
horses  that,  in  case  of  loss,  their  value  at  place 
of  shipment,  instead  oC  at  destination,  shall 
govern,  cannot  be  enforced,  it  being  impossible 
to  segregate  it  from  the  iDvalid  stipulation 
limiting  their  value  to  ¥20  each. — Bingham  v. 
Son  Pedro,  L.  A.  &  8.  L.  R.  Oo.  (Utah)  606. 

I  218.  Limitation  in  a  contract  of  carHage 
of  homes  of  their  value  to  $20  each,  when  the 
carrier's  agent  was  informed  they  were  worth 
$200  each,  held  unreasouable,  and  so  involid, — 
Bingham  t.  Ban  Pedro,  L.  A.  &  S.  li.  B.  Oo. 
a^tah)  606. 

I  21S.  Limitation  In  a  contract  of  carriage 
of  horses  of  their  value  held  under  the  drcum- 
Btances  not  assented  ta  by  the  shipper,  and 
so  not  valid. — Pingham  v.  San  Pedro,  I*  A,  & 
8.  L.  R.  Co.  (Utah)  606. 

nr.  CARRIAGE  or  fassekoeks, 

(A)  Relation   Between   CarrlcT   and  Pas- 
Bender. 

{  247.  The  relation  of  carrier  and  passenger 
held  to  have  existed  when  a  street  car  passen- 
ger was  injured  by  stepping  off  a  platform  in 
the  street— Harria  t.  Seattle,  B.  &  8.  By.  Co. 
(Warfi.)  601. 

(D)  Peraonal  Injnrlea. 

t  286.  A  street  car  company  held  to  have 
maintained  two  platforms  In  the  street  with 
the  connectlnjg  walk  aa  a  atation.— Harris  v. 
Seattle,  B.  ft  S.  By.  Co.  (Wash.)  601. 

I  286.  A  street  car  compauy  which  erected 
platforms  for  use  by  passengers  in  the  street 
held  bound  to  lieep  them  in  a  safe  condition. 
—Harris  v.  Seattle.  R.  &  S.  Ry.  Co.  (Wash.) 
601. 

I  286.  A  street  car  company's  failure  to 
light  a  platform,  resulting  in  injuries  to  a  pas- 
senger, held  actionable  nwligenee.— Harris  v. 
Seattle,  R.  &  S.  Ry.  Co.  (Wash.)  601. 

i  306.  A  railroad  company  and  a  stage  coadi 
owner  hel4  joiutly  and  severally  liable  for 
Injuries  to  a  stage  coadi  passenger  resulting 
from  the  concurring  negligence  of  their  employ^ 
—Field  V.  Spokane,  P.  ft  8.  By.  Co.  (Wash.) 
228. 


I  321.  Where  a  passenger  on  a  car  was,  In 
a  collision,  thrown  against  a  door,  the  knob 
striking  her  in  the  back  and  leaving  a  black 
and  blue  spot  the  riie  of  the  palm  of  the  hand, 
it  was  error  to  charge  that  there  was  no  evi- 
dence of  an  external  injury.— Lewis  v.  Portland 
By.,  Light  ft  Power  Co.  (Or.)  423. 

8  S21.  An  instruction  in  a  street  car  pas- 
senger's action  for  personal  Injuries  by  step- 
ping from  an  unlignted  platform,  as  to  the 
company's  duty  to  keep  platforms  in  a  safe  con- 
dition, held  applicable  to  the  evidence. — Harris 
V.  Seattle,  B.  ft  S.  By.  Co.  (Wash.)  601. 

CASE-MADE. 

See  Criminal  Law.  U  1069,  1008^  lOOO-UOSt 
1106;  Judges.  S  25. 

CATTLE, 

See  Priadpal  and  Agent,  (  101. 

CAUSA  MORTIS. 

See  Oiftv.  II  63-82. 

CAUSE  OF  ACTION. 

See  Action. 

CERTAINTY. 

See  Gontracta,  |  170. 

CERTIFICATE. 

See  Appeal  and  Error,  S  1001;  Ejectment;  Evi- 
dence, §  17i8;  Indians,  S  IS;  Tasalion.  lil 
679.  687,  708,  713.  734,  748.  788;  Tenancy 
in  Commm,  |  20. 

CERTIORARI. 

See  Appeal  and  Error,  |  781 ;  Contempt,  |  67. 

I.  NATURE  AND  GROUNDS. 

8  28.  Under  Code  Civ.  Proc.  §  1068,  limiting 
the  office  of  certiorari  to  review  of  acts  of  a 
body  exercising  "judicial  functions,"  when  it 
has  exceeded  the  conferred  jurisdiction,  hvld  the 
writ  will  not  lie  to  set  aside  an  examination 
by  the  San  Fraodsco  civil  service  commisaiou. 
though  it  had  not  previously  adopted  and  pro- 
mulgated rules.— Cook  r.  Civil  Service  Commis- 
sion City  and  County  of  San  Frandsco  (CaL) 
663. 

CHALLENGE. 

See  Appeal  and  Error,  |  1045;  Jury,  ||  97- 
138. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUE. 

See  Criminal  Law,  H 121-126;  Venuo.  H  46, 62. 

CHARACTER. 

See  Witneasea.  |  837. 

CHARGE 

See  Carriers,  §  201 ;  Criminal  Law,  K  7:^3-704, 
775,- 881.  1037.  1058^  1172;  Electricity,  1 11; 
Trial,  18  194-296. 

-  CHARITIES. 

See  States.  {  182. 
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CHARTER. 

See  Corporations,  tt  84,  642:  Counties,  |  61: 
Eaectiona.  1  126:  Municipal  Oorporabona,  Si 
46, 1S9,  208.  27i  744. 9047 

CHATTEL  MORTGAGES. 

See  False  Pretenses,  |  8;  Interest,  |  88. 

n.  FIUHO.  BECORDHrO,  AND  BEO- 
ISTBATION. 
(B)  B-enewal. 

i  97.  Under  Rev.  St.  1908,  H  BIS,  520,  held, 
that  a  statement  made  to  extend  the  lien  of  a 
chattel  mortgage  was  prematurely  made  and 
did  not  extend  the  lien  as  against  a  subsequent 
parcbaser.— FeiriB  y.  Chambers  (Colo.)  904. 

XZ.  FOBEOrOSVRB. 

i  254.  In  view  of  Rev.  St.  1908,  §  618.  held 
that,  between  two  succeBsive  mortgagees  who  had 
permitted  mortgaged  property  to  remain  in  the 
poasession  of  ue  mortgagor  for  more  than  30 
days  after  default,  the  one  fint  aeqoiring  ti- 
tle may  hold  possession. — Owen  t.  Oweni  (Colo.) 
184. 

CHECKS. 

See  Bins  and  Notes.  H  IB.  70.  338,  877;  Pay- 
ment, I  22. 

CHILDREN. 

See  Appeal  and  Ekror,  i  971 ; 
fants. 


EJxplosiTes;  In- 


CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  S  6S2. 

CITATION. 

See  Froceis;  WUla,  |  271. 

CITIZENS. 

See  Indlau;  Bemoral  of  Causea,  H  86-48. 

CITY  COURTS. 

See  Courto,  |  188. 

CIVIL  SERVICE. 

See  Appeal  and  Error,  |  781;  Certiorari,  | 
28;  Municipal  Corporations,  |  217. 

CUIMS. 

See  Appeal  and  E^ror,  I  424;  Assignments,  I 
24;  Bankruptcy,  U  341,  425;  Banks  and 
Banking,  {  To;  Counties,  §  08 ;  Descent  and 
Distribution,  I  119;  Equity,  8  S9:  Svidence, 
I  88;  Bzecutors  and  Administrators,  i|  221- 
241;  Mines  and  MinenOs,  H  14-38. 

CLASS  LEGISLATION. 

See  Gonatitatioiua  Jmw,  H  206.208,  212. 

CLERKS  OF  COURTS. 

See  Affidavits.  {  12;  Criminal  Law.  |  1105. 

CLOUD  ON  TITLE 

Sm  QoietlDC  Title. 

CODICIL 

See  Wills.  8  278. 


COERCION. 

See  Speci&e  Performance,  |  12L 

COLLATERAL  AHACK. 

See  Judgment,  ||  480;  48S. 

COLLATERAL  UNDERTAKINGS. 

See  Fraads,  Statute  ot  I  23;  Goaraa^. 

COLLECTION. 

See  Executors  and  Administrabin,  |  8^ 

COLLISION. 

See  Appeal  and  E;rroT,  »  930,  1070:  Carrlen. 
I  m;  Street  Bailroads,  {{  90,  lU.  IIT-IIO. 

COMMERCE. 

n.  SUBJBCTS  OT  B£aui.ATioir. 

8  28.  Telegraph  compaiv  aeoeptlDg  provi- 
siona  of  Act  Cong.  July  24, 1866.  held  an  agency 
of  the  federal  gOTemment  for  the  transection  of 
postal  business  and  an  instrumentality  of  In- 
terstate and  foreign  commerce.— State  T.  West- 
ern Union  Telegraph  Co.  (Mont.)  93. 

P7.  A^^UE^ODS  QT  BEO- 

8  63.  The  state  may  not  tax  the  right  to 
carry  on  interstate  commerce  or  to  conduct  the 
business  of  the  government. — State  T.  Western 
Union  Telegraph  Co.  (Mont.)  93. 

8  69.  Assessment  oa  franchise  of  telegraph 
company  as  defined  in  agreed  statement  of  facta 
held  to  include  Interstate  commerce  and  to  be 
void.— State  v.  Western  Uniea  Telegraph  Co. 

(Mont.)  93. 

COMMERCIAL  PAPER. 

See  Bins  and  Notea. 

COMMISSION. 


COMMISSIONERS. 


See 


COMMISSION  FORM  OF  GOVERN- 
MENT. 

See  Municipal  Corporations.  U  46.  217. 

COMMISSION  MERCHANTS. 

See  Cnstoms  and  Usac*^  |  IS. 

COMMISSIONS. 

See  Appeal  and  Brror,  I  lOSl;  Brokera.  It 
56^  65,  88;  Prindpd  and  Agnt,  |  81. 

COMMITMENT. 

See  Criminal  Law,  1  241. 

COMMON  LAW. 

Sfp  Fiues,  8  11;  Homestead,  1 1;  BaHroada,  { 

22(!. 
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COMMUNITY  PROPERTY. 

Bee  Hosband  aod  Wife.  ||  219-273;  Tenancy 
In  aMnmon,  |  20. 

COMPENSATION, 

Bee  Broken,  H  66-69.  86,  88;  Contracts,  I 
850;  Eminent  Domain,  {  119;  Estoppel.  { 
69;  BlxecDtors  and  Administratora, .  i  231; 
Mechanics'  Liens,  |  810;  Mortsases,  1  681; 
Principal  and  AeentJ  81;  Waters  and  Wa- 
ter Courses,  |  227 ;  Witnesses,  S  32. 

COMPENSATORY  DAMAGES. 

See  TmpasB,  |  «1. 

COMPETENCY. 

See  Jury.  ||  94r-133;  Wills,  |  6;  Witaenes, 
U  40-201. 

COMPUINT. 

Bee  Criminal  Law.  S  210;  Indictment  and  In- 
formation; PlejidlDs,  H  7-84,  129,  193,  2M, 
4S0. 

CONCEALMENT. 

Bee  Fiandolent  ConTeyances,  |  200;  Indictment 
and  Information,  |  125. 

CONCLUSIVENESS. 

Bee  Criminal  Law,  fi  1159 ;  Judgment,  IS  663, 
6^747. 

CONDEMNATION. 

Bee  Bmiaent  Domain. 

CONDITIONS. 

Bee  Bills  and  Notes.  I|  77,  88;  Oontracts,  t 

227;  Deeds.  8  166. 

CONDONATION. 

Bee  Divottje,  U  60,  61,  228. 

CONFESSION. 

Bee  Criminal  Law,  H  SSI,  5S6,  1168;  Judg- 
ment, t  928. 

CONFIDENTIAL  RELATIONS. 

Bee  Fraadulent  Conveyaoces,  H  104,  181 ;  Wit- 
nesses, S  201. 

CONFLICT  OF  UWS. 

See  Descent  and  Distribution,  fi  ^  5:  Oifts,  | 
68%  ;  Ininrance,  |  712. 

CONSENT. 

See  Indian^  |  IS ;  Larceny,  |  18 ;  Rape,  |  62. 

CONSIDERATION. 

See  Bills  and  Notes,  IS  97,  403:  Brokers,  8  66; 
Cancellation  of  Instruments,  |  23:  Contracts, 
H  48,  123-140;  Frauds,  Statute  of,  S§  23, 
158;  Husband  and  Wife,  8  254;  Municipal 
Corporations,  8  1036;  Specific  Performance,  f 
49. 

CONSOLIDATION. 

Of  indictmenta,  see  Criminal  Law,  g  619. 


CONSPIRACY. 

See  Criminal  Law,  H  422,  424:  Evidence,  | 
253 :  Prindpal  and  Agent,  1 177 ;  Wltneesee, 
I  2uL 

CONSTABLES. 

See  Sherib  and  Cdnstaldes. 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  8  1001 ;  Carriers,  8  13 ; 
Contempt,  {  77 ;  Conoties,  %  20% ;  Courts,  8 
00 ;  Criminal  Law,  fi  662 ;  Eminent  Domain, 
I  817 ;  Injuneti<Hi,  8  76 ;  Inspection,  8  6;  In- 
toxicating Liquors,  8  10;  Judges,  8  22; 
Jury,  88  9-82;  Master  and  Servant,  8  H : 
Mechanics'  Liens,  8  310 ;  Municipal  Corpora- 
tions, 88  323,  407;  Navigable  Waters,  8  36: 
Pliysicians  and  Surgeons,  8  Railroads,  I 
226;  States,  18  4,  41,  126;  Statutes.  {8  82, 
06,  80,  97,  107,  288;  Taxation,  8  40. 

n.  OOKSTBrCTIOK.  OPERATION, 
AND  ENTORGEMiarT  OF  CON- 
STITOTIONAI.  PBOVI8IONS. 

8  12.  Contradictory  provisions  of  a  Consti- 
tvtion  will  be  interpreted  so  as  to  give  effect  to 
eacli  as  for  aa  poeaible.— State  v.  Beam  (Or.) 
412. 

8  13.   The  provisions  of  the  Otmstitution  sfaonld 
he  construed  so  as  to  give  it  practical  effect  ac- 
cording to  the  intention  of  tlie  framers  and  the 
eopie  who  adopted  it.— Orice  v.  (Mearwater 
imber  Co.  (Idaho)  112. 

8  15.  General  and  special  provisions  of  the 
state  ConstltutiMi  stand  together,  the  general 
controlling  in  all  cases  where  the  special  pro- 
vision does  not  apply.— People  v.  Curtice  (Colo.) 
357. 

I  IS.  The  court.  In  construing  the  Constitu- 
tion, must,  if  possible,  give  effect  to  all  of  the 
words  osed  therein.— Chlopecit  Fish  Co.  t.  City 
of  Seattle  (Wash.)  232. 

8  18.  Decision  as  to  a  stockholder's  liability 
made  with  reference  to  a  constitutional  provi- 
sion similar  to  that  contained  in  Couiit.  1S79, 
art  12,  S  3,  and  one  of  two  statutory  provisions, 
the  otbar-ef:  whidi  was  continued  In  Civ.  Code, 
i  322,  held  not  adopted  with  Const.  1879,  art. 
12,  I  3.-Gardiner  v.  Bank  of  Napa  (Cai.)  667. 

8  18.  The  adoption  by  the  Constitution  of 
the  language  of  an  existing  statute  providing 
for  sheriff's  fees  held  to  indicate  that  terms  of 
the  statute,  used  in  the  Constitution,  were  used 
in  the  same  gmeral  nnae  aa  in  tiie  stetnte. — 
Messenger  t.  Board  of  Com'rs  of  Oonverse 
County  (Wyo.)  126. 

8  46.  Under  the  facta  the  question  of  a  stat- 
ute contravening  Const,  art.  11,  8  IS,  prohibit- 
ing a  city  issuing  bonds  to  run  more  than  40 
years,  held  not  presented,  so  aa  to  require  de- 
termination ;  tbe  bonda  In  queation  not  being 
issued  to  ran  longer.~Broolc  v.  Oity  of  Oakland 
(Cel.)  483. 

8  46.  The  question  of  the  constitutionality  of 
the  industrial  Insorance  law  may  be  raised  by 
the  State  Auditor  in  mandamus  to  compel  the 
issuance  of  a  warrant  to  the  State  Treasurer. 
—State  V.  Clausen  (Wash.)  1101. 

8  48.  Where  a  statute  can  be  reasonably 
constnied  and  applied  so  as  not  to  conflict  with 
the  CoiAtitntiou,  such  construction  will  be 

adopted  by  the  courts.— Grice  v.  Clearwater 
Timber  Co.  (Idaho)  112. 
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m.  DISTBIBUTION  OT  OOVEBM- 
MEHTAL  POWERS  AMD 
FTTMOTIOMS. 

(A)  Leslalatlv*  Powers  and  DeIe«atloa 

Tbereof. 

fi  53.  Act  Pebnmry  21,  1911  (Lawn  1911,  p. 
105),  proTidin?  for  the  validatittg  of  certain  ap- 
peals, held  unconstitational  as  an  encroachment 
OD  judicial  functioDB  (Const,  art.  8,  I  1). — Ma- 
cartney t.  Shipherd  (Or.)  814. 

S  62.  Bailroad  Commission  Act.  H  1^2,  22, 
28,  53,  held  not  to  contravene  Const,  art.  3,  re- 
latfnff  to  tiie  distribution  of  govemmental  pow- 
en.— State  t.  GorvaUte  ft  B.  B.  Go.  (Or.)  980. 

I  62.  If  railroad  companies  are  required  by 
Btatute  to  erect  sidtable  depots,  the  pover  to 

determine  when  they  should  be  required  to  erect 
a  depot  at  a  particular  place  may  be  delegated 
to  a  railroad  commission.— State  v.  Corvallis  & 
E.  B.  Co.  (Or.)  980. 

{  66.  The  Legislature  may  provide  that  the 
application  of  a  statute  to  a  given  district  to 
a  specified  state  of  facts  shall  depend  upon  the 
existence  of  certain  conditions,  to  be  ascertain- 
ed in  a  particular  manner,  or  by  particular  per- 
sons.—State     CorvaUis  ft  E.  B.  Co.  (Or.)  680. 

(B)  Jvdieial  Pswera  aad  FaaetlaaBi 

I  70.  Where  a  statute  licensing  the  sale  of 
intoxicating  liquors  is  clear,  the  court  must 
construe  it  as  written.— State  t.  Falhenstine 
(Waah.)  254. 

i  70.  Courts  are  slow  to  inquire  Into  the 
mere  wisdom  of  a  statute  and  will  Interfere  only 
where  there  can  be  no  two  opinions  as  to  the 
mlscbierons  and  evil  tendencies  of  the  act- 
State  7.  Claiueii  (Wash.)  1101. 

XV.  POLICE  POWEK  IN  OEKEBAL. 

I  81.  "Police  power"  defined,  and  the  test  of 
the  validity  of  law  which  creates  liability  with- 
out faolt  and  nndar  which  the  property  of  one 
Is  taken  without  compensation  to  pay  the  ob- 
lifntions  of  another  stated.— Stata  T.  Olauaen 
(Wash.)  1101. 

V.  FEBSONAL.   CIVIL  AND  POLTTI^ 
CAL  RIGHTS. 

I  84.  Bev.  St.  1908,  i  6069,  held  not  to  in- 
terfere with  the  free  exercise  of  religious  pro- 
fession and  worship,  contrary  to  the  Gonautu* 
tion.-^mlth  T.  Peo^  (Colo.)  612. 

I  80.  "Liberty"  defined,  and  held,  that  In- 
dustrial Insurance  Law,  {  11,  was  not  an  inters 
fetenca  with  the  right  or  liberty  to  ccntzact— 
State  T.  Glansen  (Wash.)  1101. 

VL  VESTED  RIGHTS. 

I  106.  Act  Februarr  21.  1911  (Laws  1911,  p. 
186),  wbidi  attempted  to  validate  appeals  not 
filed  in  time,  held  invalid  in  disturbing  vested 
rights  acquired  under  a  contract.— Macartney 
T.  Shipherd  (Or.)  814. 

Vm.  BBTlftOSFECnVE  AND  EZ  POST 
FACTO  LAWS. 

i  193.  The  liegislature  having  power  to  pass 
curative  or  validating  statutes  retroactive  in 
their  application,  Sess.  Laws  1911.  cc.  10,  11, 
are  effective  to  validate  commercial  waterway 
districts  organized  under  the  invalid  Laws  1909 
(Extraordinary  Sess.)  c  8.— SUte  T.  Abraham 
(Wash.)  601. 

xz.  PBivixfOES  OH  mmnmnES. 

AND  CLASS  LEGISLATION. 

I  205.  Const,  art.  1,  {  12.  declaring  against 
class  legislation,  held  not  to  deprive  the  state 
of  the  power  to  classify  In  the  adoption  of  po- 
lice regulations.— State  v.  Clausen  (Wash.)  1101. 


S  206.  Const  n.  8.  Amend.  14,  declaring 
against  class  legislation,  held  not  to  deprive  the 
state  of  the  power  to  classify  in  the  adoptipo  of 

Jolice  zejEolationB.— State  T.  Clausen  (Wash.) 
101. 

8  20S.  The  industrial  insurance  law  held  not 
to  violate  Const  art  1,  S  12,  prohibiting  class 
legislation.— State  v.  Clausen  (Wash.)  1101. 

Z.  EQUAL  PROTECTION  OF  LAWS. 

i  212.  Const  n.  8.  Amend.  14,  forbidding 
states  to  deny  to  any  person  the  equal  protec- 
tion of  the  laws,  held  not  to  deprive  the  state 
of  the  power  to  classify  in  die  adoption  <d  po- 
lice regulations.— State  v.  Clausen  (Wash.)  IIOL 

I  238.  Industrial  Insaca&ee  law  held  not  ob- 
jectionable as  a  denial  to  owners  of  property  of 
the  equal  protectiOD  of  tbe  ]awa,'~State  t.  Claa- 
sen  (Wash.)  UOl. 

XI.  DUE  PROCESS  OF  LAW. 

f  290.  Act  Feb.  13,  1911  (St.  1911.  p.  40), 
conferring  power  on  a  city  council  to  create  a 
sewer  district  to  pay  for  a  sewer  therein  with- 
out hearing  as  to  benefits,  held  to  take  proper- 
ty without  doe  prooNs  (Pol.  Code.  11  3673- 
3682).-BR>ok  T.  aty  of  Oakland  (Oaf.)  433. 

I  298.  An  ordinance  requiring  any  company 
furnishing  electricity  to  fomish  free  incandes- 
cent lamps  of  eight  or  more  candle  power  or  be 
subject  to  fine  and  imprisonment  for  failure  to 
do  so  held  a  confiscation  of  property  without  due 
process  of  law.-Ex  parte  Goodrkb  (Oal.)  451. 

S  301.  The  industrial  insurance  law  held  not 
in  conflict  with  Const.  U.  S.  Amend.  14,  or 
Const  Wash,  art  1,  i  3,  guaranteeing  due  pro- 
cess of  law.— State  v.  Clausen  (Wash.)  1101. 

§  309.  Construing  Mills'  Ann.  Code,  I  44,  to 
give  a  court  jurisdiction  over  a  nonresident  on 
the  filing  of  a  complaint,  so  that  its  determina- 
tion that  a  defective  affidavit  for  an  order  for 
service  by  publication  was  good,  was  not  sub- 
ject to  collateral  attack,  would  permit  the  dep- 
rivation of  property  without  due  process  of 
law.— Empire  Bancfa  ft  Cattle  Gol  t.  CoMien 
(Colo.)  IOCS. 

CONSTRUCTION. 

See  Constitutional  Law,  H  12-48;  Contracts, 
n  147-184;  Covenants.  SS  30-82-  Deeds,  t 
124 ;  Evidence,  fiS  450-459 :  Mechnnici* 
Liens,  S  5;  Manlcipal  Corporations,  |  120; 
Sales,  H  71-81;  Statutes,  107.  18S-22S; 
Wills,  V  676. 

CONSTRUCTIVE  NOTICE. 

See  Liens,  §  12. 

CONSTRUCTIVE  TRUSTS. 

See  Tmsta,  S  94H- 

CONTEMPT. 

L  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

g  5.  Tbe  amendment  in  1891  of  Code  Civ. 
Proc  {  12U9,  subd.  13,  relating  to  contempts. 
held  not  to  qualify  >nbdivisi<»  8w— In  n  Shay 
(CaL)  442: 

1  8.  Under  Code  Civ.  Proc.  ||  282,  1209. 
sund.  3.  an  attorney  held  punishable  as  for  coo* 
tempt  for  writing  a  letter  concerning  Supreme 
Court  justices.— In  re  Sbay  (Cal.)  442. 

IL  POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOR. 

i  66.  An  order  of  the  superior  court  dis- 
solving an  attadiment  against  the  peraon  of  a 
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bank  officer,  on  TCfnsal  to  answer  a  (inestlon  on 
examination  by  tbe  board  of  equalization,  held 
not  reviewable,  especially  in  view  of  Code  Civ. 
Proc.  §  1222.— People  v.  Latimer  (Cal.)  1051. 

§  67.  In  view  of  Code  Civ.  Pzoc.  S  £222,  an 
oraer  made  in  contempt  proeeedlngi  can  only 
be  annulled  on  certiorari  when  In  exeesa  of  the 
coart*a  Jurisdiction.— People  v.  Latimar  (CaL) 
lOSl. 

m.  PUmSHBEENT. 

i  72,  Whether  a  particular  act  ts  panisha- 
Ue  aa  a  criminal  contempt  under  Pen.  Code.  { 
106,  held  immaterial  in  a  civil  contempt  under 
section  1209.  tfaoogh  tbe  punishment  inflicted 
on  one  adjudged  guilty  of  civil  contempt  may 
mitigate  tbe  seventy  of  the  punishment  for  the 
same  act  under  section  166,  in  view  of  section 
658.— Ex  parte  Karlson  (Cal.)  447. 

i  77.  ConsL  art.  1,  |  6,  Acid  a  guaranty 
against  imprisonment  for  an  nnlimited  time  for 
nonpayment  of  a  fine  for  civil  contempt.— Be 
parte  Earison  (Cal.)  447. 

I  77.  A  provision  In  Code  Civ,  Proc.  S  1218, 
held  consistent  with  tbe  rule  of  tbe  common 
law  aa  to  tbe  method  of  entor^nc  payment  of 
a  fine.— Bz  parte  Karlson  (Cal.) 

I  77.  Tbe  payment  of  a  fine  under  Code  Civ. 
Proc.  i  1218,  for  civil  contempt  held  enforce- 
able by  impiiFionment,  notwithstanding  section 
1007.— EbE  parte  Karlson  (Cal.)  447. 

I  77.  Penal  Code  in  Tiew  of  sections  6,  U, 
and  1206.  held  not  ap^caUe  to  a  dvll  con- 
tempt under  Code  Civ.  Proc.  {  1218.— Ex  parte 
Karloon  (CaL)  447. 

CONTEST. 

Bee  Elections.  81  29^20& 

CONTINUANCE. 

See  '"^  Error,  |  966;  Criminal  Law, 

I  7.  Act  of  jadge  In  stating  to  counsel  off 
tiie  bench,  that  motion  for  continuance  would 
be  overruled,  held  not  to  show  abuse  of  discre- 
tion in  overruling  the  motion.— <3rutchfleld  t. 
Martin  (Okl.)  104. 

S  37.  Application  for  continuance  held  re- 
quired not  only  to  allege  that  due  diligence  has 
been  used,  but  to  state  the  facts  constituting 
due  diligence.— Orutchfield  v.  Martin  (Okl.)  IOC 

CONTRACTORS. 

See  Mechanics'  Liens,  |  113;  Negligence,  IS 
6S,  67,  186, 

CONTRACTS. 

See  Abatement  and  Revival,  |  40;  Account,  8 
17;  Action,  IS  25,  60;  Alteration  of  Instni- 
ments ;  Appeal  and  Srror,  8S  031,  lOol ; 
Assignments-  Attorney  and  Client,  fi  143; 
Banks  and  Banking,  S  300:  Bills  and  Notes ; 
Brokers,  88  06,  69,  85;  Building  and  Loan 
Associations,  J8  22,  41;  Cancellation  of  In- 
struments; (Jarriera,  {  218;  Chattel  Mort- 
gages; Corporations,  J8  84,  229:  Counties, 
t  113;  Covenants:  Cfuatoms  and  Usagea,  8 
14;  Damages,  88  77,  81;  Deeds;  Drains,  | 
00;  Easements,  8  12;  Eminent  Domain,  I 
119;  Equity,  §39;  Estoppel,  88  60,  78 ;  Evi- 
dence, §1  121,  314,  417;  Executors  and  Ad- 
ministrators, I  221;  Forcible  Entry  and  De- 
tainer. 8  12;  Fraud,  88  84,  39;  Frauds,  Stat- 
ute of;  Good  Will:  Guaranty;  Homestead, 
8  81;  Husband  and  Wife,  88  240,  262,  264: 
Indians,  88  16,  18 ;  Insurance ;  Landlord  and 


Tenant,  8  0:  Mechanics'  Liens,  88  164,  211, 
280,  281 :  Mines  and  Minerals,  |  24 ;  Money 
Lent:  Mortngea:  Municipal  Corporations, 
88  iii,  828,^U»M76;   Parties,  |  ^;  Part- 


nenblp,  88  30.  180;  Pleading,  86  8,  9;  Prin- 
cipal and  Agent '  Principal  and  Surety ;  Rail- 
roads, 8  159;  Salee;  Specific  Performance; 
Stipulations  ;  Subrogation :  Tenancy  in  Com- 
mon, 8  6 :  Trial.  ||  206.  2S3 ;  Usury ;  Ven- 
dor and  Purchaser. 

I.  BEQUXUTSS  AMD  VAUBXTT. 

(A)  Natare  umM.  BueMtlala  In  CtoMerftl* 

J  6.  A  contract  Is  executed  when  all  is  done 
that  its  terms  require  to  be  performed,  but  on- 
til  full  performance  the  contract  is  executory. 
— Leadbetter  t.  Hawley  (Or.)  289. 

8  10.  A  contract  for  the  sale  of  boxes  dur- 
ing a  year  held  not  lacking  in  mutuality.— Bart- 
lett  Springs  Co.  v.  Standard  Box  Go.  (Cal. 
App.)  884. 

8  10:  A  purported  bargain  and  aale  of  a 
Ttartnembip  interest  to  tiie  grantor's  partners 
held  unilateral.— Reid  T.  Savage  (Or.)  306. 

(B)  Partlva,  Proposala,  mud  Aeecptatnee. 

J 15,  The  due  execution  of  a  contract  re- 
res  the  assent  of  at  least  two  minds  to  all 
of  the  essentials  of  the  agreement.— Jules  Levy 
&  Bro.  V.  A,  MautK  &  Co.  (Cal.  App.)  936. 

8  28.  An  instrument  expressly  referred  to  by 
a  contract  as  containing  a  part  of  the  stipula- 
tions of  the  parties  becomes  a  part  of  the  con- 
tract, and  hence  must  be  put  In  evidence  to 
prove  ^e  whole  contract— Spande  t.  Western 
lafe  Indemnity  Go.  (Or.)  973. 

(D)  OonslderatlOM. 

8  48.  Under  L.  O.  L.  8  776,  a  contract  under 
seal  extending  the  time  for  performance  by  a 
contract  purchaser  of  land  held  good  though 
unilateral- Milea  t.  Hemenway  (Or.)  273. 

(F)  I««allt7  of  Obfeet  axd  of  Coaalders- 
tioa. 

8  123.  An  agreement  in  a  right  of  way  deed, 
re^oiring  an  electric  railway  to  stop  all  regular 
trains  for  passengers  at  a  crossing  on  the  gran- 
tor's farm,  was  void  as  against  public  policy; 
—Ford  V.  Oregon  Electric  By,  Co.  (Or,)  800. 

8  186,  It  ts  the  court's  duty  «o  sustain  the 
legality  of  a  contract  In  whole  or  in  rairt,  when- 
ever it  can  do  ao.— Kennedy  t.  Lonabaugh 

(Wyo.)  1079. 

8  137.  An  niegal  eontnct  involving  the  ac- 
qtusition  of  public  coal  lands  held  vmA  as  an 
entirety,  though  one  of  the  tracts  was  I^nlly 
acquired.— Kennedy  v.  Lonabaui^  (Wyo.)  10T9. 

8  138.  The  doctrine  of  estoppel  by  conduct  or 
laches  has  no  application  to  a  contract  or  au 
instrument  which  is  void  for  illegality.— Colby 
V.  Title  Ins.  &  Trast  Co.  (Cal.)  913. 

8  188.  Equity  will  not  aid  one  party  or  an- 
other to  an  illegal  transaction,  where  they 
stand  in  pari  delicto,  but  will  leave  them  to 
settle  the  controverqr  without  the  aid  of  the 
court.— Colby  v.  Title  Ins.  &  Trust  Co.  (Cal.) 
913.  ^ 

8  188.  A  party  to  an  illegal  executory  con- 
tract held  entitled  to  disaffirm  it  and  recover 
property  parted  with.— Leadbetter  v.  Hawley 
(Or.)  289. 

8  138.  One,  though  at  fault  himself,  may 
disaffirm  au  illegal  contract  and  recover  prop- 
erty parted  with  thereunder,  provided  only  the 
contract  be  still  execntory.--Leadbetter  v.  Haw- 
ley (Or.)  606. 

8  138.  A  contract  between  plaintiff  and  de- 
fendant in  form  an  acknowledgment  of  indebted- 
ness held  so  immediately  connected  with  an  il- 
legal agreement  between  them  for  the  acquisi- 
tion of  public  coal  lands  that  neither  party 
could  recover  under  such  agreement— Kennedy 
v.  I/>nabau^  (Wyo.)  1079. 
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i  139.  A  party  from  whom  the  execatioo  of 
an  illegal  contract  has  been  obtained  through 
duress  or  ondue  inflnence  does  not  stand  in  pari 
delicto  with  the  other  party,  and  may  be  grant- 
ed affirmative  relief,  or  may  defeat  any  attempt 
to  enforce  the  contract. — Colby  v.  Title  Ins.  & 
Trust  Co.  (Cal.)  »13. 

S  139.  Plaintiff  vho,  upon  an  illegal  consid- 
eration and  while  under  duress  and  menace,  ez> 
ecuted  certain  instruments  to  the  defendants 
held  entitled,  on  proof,  to  relief  by  cancellation 
of  tbe  inatrumenta.— Colby  v.  Title  Ins.  &  Trust 
Co.  (Cat.)  913. 

(  140.  There  ia  a  distinction  between  cases 
welling  an  enforcement  in  equity,  as  on  ac- 
counting, etc,  of  original  Illegal  contracts,  and 
of  an  indepenident  contract  relating  to  the  same 
•nbject-matter,  but  enforceable  widiont  refer- 
ence to  it— Eennedy  t.  Lonabaugb  (Wyo.)  1079. 

n.  OOITBT&VOTIOK  AHD  OPESA- 

Tion. 

(Al  GenevAl  Rnlea  of  Constrnotloa* 

1  147.  In  ascertaining  the  intent  of  parties 
to  a  contract,  the  contract  must  be  construed 
as  a  Thole.— Smitii  v.  Woodward  (Cokt.)  140. 

S  154.  Courts  will  not  construe  a  contract  so 
BM  to  give  one  of  the  parties  an  unconscionable 
advantage,  unless  clearly  required  by  the  terms 
of  the  instrument— Twin  Falls  Orchard  & 
Fmit  Co.  T.  Salabury  (Idaho)  11& 

I  169.  Contracts  Add  to  be  constmed  to  ac- 
complish the  intent  of  tlie  parties,  as  disclosed, 
in  doubtful  cases,  by  the  aid  of  the  circum* 
stances  attendant  on  ita  making.--Twia  Falls 
Orchard  &  Fruit  Co.  v.  fialsbury  (Idaho)  118. 

I  169.  In  construing  a  contract  courts  will 
ccHisider  the  circumstances  under  which  tbe 
parties  were  contracting. — Scharger  t.  Moor- 
man (Idaho)  122. 

i  170.  Any  indefiniteness  in  a  contract  may 
be  made  definite  by  the  construction  placed  upon 
it  by  the  parties.- Smith  t.  Cucamonga  Water 
Go.  (CaL)  764. 

(B)  Partfea. 

S  182.  No  particular  language  is  oecessaiy 

to  make  a  contract  joint;  Intent  of  the  parties 
governing.— Smith  v.  Woodward  (Colo.)  IM. 

I  184.  If  parties  contract  jointly  only,  there 
must  be  a  joint  liability  enforceable  against 
all  in  order  that  there  may  be  a  several  liability 
enforceable  against  any.— Smith  t.  Woodward 
(Colo.)  140. 

I  184.  No  particular  language  is  necessary 
to  make  a  contract  joint  and  several ;  intE-nt 
of  the  parties  governing.— Smith  t.  Woodward 
(ColoJ  140. 

<D)  Plaee  and  Time. 

I  212.  The  rule  that  a  party  to  a  contract  Is 
entitled  to  a  reasonable  time  after  demand  In 
which  to  perform  does  not  apply  where  by  bin 
own  act 'he  has  made  performance  impossible. 
— Colsatt  T.  Farmers*  &  Mechanics'  Bank  (Or.) 
807. 

(B)  Coadltloiia. 

I  227.  Escrow  provisions  contained  in  con- 
tracts held  waived  by  acceptance  of  the  terms 
of  the  contracts  and  payments  thereon. — Cali- 
fornia Raisin  Growers'  Ass'n  t.  Abbott  (Cal.) 
707. 

PEBTORKANOE  OR  BREACH. 

{  2S2.  Proof  that  a  vein  or  lead  of  ore,  con- 
cerning which  plaintiff  agreed  to  furnish  de- 
fendant "satisfactory"  iuforDiAtioa,  was  "val- 
uable" held  not  a  performance.— McCrimmon  v. 
Murray  (Mont.)  73. 


S  282.  A  sale  of  Information  to  be  "satis- 
factory" makes  the  judgment  of  the  party  re- 
ceiving the  iofonnation  be  deemed  conclusive, 
though  it  was  to  be  exercised  honestly.— Mo- 
Crimmpn  t.  Mntrar  (Mont)  78. 

I  286.  A  provlaion  In  a  contract  for  exetTst- 
ing  that  all  disputes  as  to  amounts  to  be  paid 
for  should  be  finally  determined  by  a  udrd 
person  keld  not  to  empower  him  to  determine 
that  excavation  clearly  not  covered  by  the  con- 
tract should  be  paid  for.— Atwood  t.  BmoMi 
(Wash.)  893. 

VI.  ACTIONS  FOR  BREACTH. 

I  833.  Complaint  In  an  action  for  aervices 
rendered  in  making  a  survey,  held  not  to  allege 
that  the  original  contract  contemplated  pay- 
ment at  tbe  contract  rate  for  the  tune  plaintiff 
was  delayed  at  the  place  of  work.— Gardner  T. 
Kinney  (Or.)  971. 

S  342.  A  court  of  equity  Iteid  bound  to  re- 
fuse an  accounting  under  an  iU^l  contract, 
thoi^li  its  legality  was  not  raised  by  the  plead- 
ings.—Kennedy  T.  Lonabauf^  (Wyo.)  IOTSl 

S  360.  In  an  action  for  services  rendered  in 
making  a  survey,  evidence  held  to  show  that 
plaintflf  was  to  receive  reasonable  compensa- 
tion for  tiie  tlnte  he  delayed  returning,  at  de- 
fendant's request,  after  completing  the  woA.— 
Qsxdnn  t.  Kinney  (Or.)  97L 

I  850.  In  an  acion  for  compensation  nnder  a 
contract  to  do  certain  surveying,  evidence  kctd 
to  show  that  plaintiff  remained  on  the  ground 
after  the  survey  was  made,  pursuant  to  the 
original  contract— Gardner  v.  Kinney  (Or.)  971. 

I  353.  In  an  action  on  a  contract  instruc- 
tions  A«M  erroneous  as  inapplicable.— McGzim- 
mon  T.  Unrray  (Mont)  78. 

CONTRADICTION. 

See  Witneaaes.  |  880. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence.  ||  6&-02,  136. 

CONVERSION. 

Wrongful  eonvenlon,  see  Trover  and  CoDver- 
sion. 

CONVEYANCES. 

See  Fraudulent  Conveyances ;  Homestead.  Sf 
18,  180, 189;  Husband  and  Wife.  §§  249.  2^; 
Public  Lands,  |  135 ;  Quieting  Titi^  {  ^ 

CONVICTS. 

See  Costs.  I  82a 

COPY. 

See  Medianics*  Liens,  H  271,  277. 

CORPORATIONS. 

See  Appeal  and  Error,  S  424;  Banks  and 
Banking;  Building  and  Loan  Associations; 
Carriers;  Constitutional  I^aw.  $  18;  Elec- 
tricity, I  11 ;  Eminent  Domain,  it  119.  280 ; 
Evidence,  Sg  22,  96,  158,  459:  Execution,  i 
402;  Municipal  Corporations.  S  219:  Parties, 
t  59;  Principal  and  Agent  If  71,  79;  Rail- 
roads; Street  Railroads;  Trial,  |217;  Wills 
1  105. 

I.  IKOORFORATIOB  AHD  OBOAB- 
IZATIOB. 

f  28.  In  view  of  Civ.  Code,  |  358,  a  de  hcto 
corporation  may  sue  on  a  promissory  note  nn- 
signed  to  It— Creditors'  Union  t.  Lnndy  (Cal.) 
624. 
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XV.  OJOTtAL,  STOCK,  AND  DXTI- 
DBMDS. 

(B)  SsbavrlptlOB  to  Stoek* 

i  S4.  FaxAs  keli  to  show  acquiescence  by 
Ktockholders  in  the  releaM  of  Babscribere  from 
a  part  of  the  subscription  contracts  which  es- 
topped them  from  objecting  to  the  authority  of 
their  board  of  directors,  even  If  the  release  was 
beyond  the  dlrectore'  power.— Thomas  v.  Went- 
worth  Hotel  Co.  (Cal.  App.)  1011. 

8  84.  Action  by  a  corporation's  board  of  di- 
rectors in  releaBlng  Bubscribera  to  stock  as  to 
one-half  the  amount  subscribed  for  in  consider- 
ation of  certain  cash  payments  held  within  the 
authority  of  tha  diiectors.— ^niomaa  t.  Want- 
worth  Hotel  Co.  (OaL  App.>  1041. 

I  84.  The  i>ower  of  copsentlnx  itockboldeis 
to  accept  a  surrender  of  the  idiares  of  a  sub- 
■oiber  may  not  generally  be  exercised  by  a 
board  of  directors.  In  the  absence  of  authority 
I^Ten  them  by  the  charter  or  by-laws  of  the 
corporation.— Thomas  v.  Wentworth  Hotel  Co. 
(Cal  App.)  1041. 

I  84.  A  stockholder  may  not  be  released  from 
liability  on  his  contract  of  subscription  without 
the  consent  of  his  fellow  stockholiders,  as  well 
as  that  of  the  creditors  of  tiie  corporation.— 
.  l%omas  T.  Wentworth  Hotel  Co.  (Cal.  App.) 
1041. . 

§  84.  The  subscribed  capital  stock  of  a  coi^ 
poratioD,  both  paid  and  unpaid,  is  a  trast  food, 
which  the  stockholders  and  eradttoxs  bare  the 
rii^t  to  insist  sbail  not  Ik  reduced,  dhniolshed, 
or  impaired,  except  with  their  consent— Thomas 
r.  Wentworth  Hotel  Co.  (Cal.  App-)  1041. 

5 84.  A  solvent  stockholder  may  make  a 
id  agreement  with  the  corporation,  wltii  the 
consent  of  all  the  other  stocliholders,  by  which 
he  may  surrender  his  stock  and  be  released  on 
a  subscription  contract— Thomas  T.  Wentworth 
Hotel  Co.  (Cal.  App.)  1041. 

S  84.   Agreement  between  directors  of  a  cor- 

S>ration  and  subscribers  to  eCock  held,  under 
iv.  Code,  f  1631,  to  l>e  effective  as  a  novation. 
—Thomas  v.  Wentwortii  Hotel  Co.  (Cal.  App.) 
1011. 

8  90.  Under  Civ.  Code,  U  345,  846.  as  to  as- 
sessment of  corporate  stock,  held,  where  notice 
of  sale  for  a  delinquent  assessment  is  not  pub- 
lished, there  may  be  a  sale  on  institution  and 
completion  of  new  ptoceedings  suboequent  to 
the  assessment^-SDOth  v.  Gate  City  OU  Go. 
(Cat.)  626. 

I  90.  Otv.  Code,  }  884,  providing  the  order 
levying  an  assessment  on  corporate  stock  shall 
fix  the  date  of  delinquency  at  not  more  than  60 
days  from  the  date  of  the  order,  held  not  to  pre- 
vent a  later  date  being  fixed  in  new  proceed- 
ings subsequent  to  ass^ment  under  section 
S^.-Sinltb  V.  Gate  City  OU  Co.  (Cal.)  626. 

(D>  Trmmmtmr  of  Skwros* 

I  116.  An  instruction,  construed  with  the 
express  construction  put  on  it  by  ptalntlff,  held 
merely  an  option  for  defendant  to  bay  stock  of 
plaintiff,  and  not  a  contract  <hE  Mle. — Fry  t. 

Thome  (Wash.)  280. 

V.  MEHBBBS  AHD  STOCKBOIABM. 

(D)  UafeUltr  tor  Oorpontto  DoMs 
AetB. 

I  225.  Under  Const  1870,  art  12,  I  8,  de- 
fining a  stockholder's  liability,  and  arUcle  22, 

I  1,  retaining  all  laws  in  force  at  the  adoption 
of  the  Constitution  not  inconsistent  therewith, 
dv.  Code,  S  .^22,  as  existing  when  the  Constl- 
tntifHi  was  adopted,  held  not  to  curtail  the  lia- 
bility provided  by  Const  1879.  art  12,  8  3, 
and  to  measure  a  stockholder's  liability.— Gard- 
iner T.  Bank  <tf  Napa  fC^I.)  697. 


{  229.  A  subscriber's  valid  agreement  with 
a  corporation  for  a  release  from  his  subscrip- 
tion contract  AeU  not  to  prevent  existing  cred- 
Uora  from  having  xacouiw  against  him  to  com- 
pel contribution  in  satlstaeuon  of  hia  claim.— 
Thomas  T.  Wentworth  Hotel  Co.  (Gal.  App.) 
1041. 

S  229.  Compromise  agreements  by  a  corpo- 
ration with  defendant's  subscribing  stockhold- 
ers, releasing  them  as  to  one-half  the  amount 
subscribed  for.  held  to  release  them  to  that  ex- 
tent from  liability  for  debts  of  the  corporation 
subsequently  incurred. — Thomas  v.  Wentworth 
Hotel  Co.  (Cal.  App.)  1041. 

g  279.  Where  a  stockholder  has  paid  his  lia- 
bility for  the  debt  of  the  corporation  In  propor- 
tion to  the  amount  of  his  stock,  he  lias  no  cause 
of  aoti(»i  against  any  other  stockholder  for  the 
money  so  paid.— Gardiner  v.  Bank  <^  Napa 
(Cal.)  667. 

VI.  OFFICERS  AND  AGENTS. 

(C)  Rlartits,  Dntlea,  And  LlnbtlltleM  mm  to 
Oorporatloa  mmA  Itm  Memfeen. 

{  320.  Bule  as  to  right  of  a  stockholder  to 
sne  to  prevent  misappropriation  of  corporate 
securities  without  first  requesting  the  board  of 
directors  to  sue  stated.— North  t.  Union  Sav- 
ings ft  Loan  Aas'n  (Or.)  822. 

{S20.  A  complaint  In  an  action  by  stock- 
ders  against  a  corporation  and  the  majority 
of  its  directors  to  prevent  misappropriation  of 
the  corporate  assets  held  to  sufficiently  state 
that  plaintifCs  were  stockholders  when  the  al- 
leged wrongs  were  perpetrated.— North  t.  Un- 
ion Savings  &  Loan  Ass'n  (Or.)  822. 

f  820.  In  an  action  against  a  corporation 
and  the  majority  of  Its  directors  to  prevent 
the  misappropriation  of  corporate  assets,  Uie 
complaint  need  not  show  that  plalntiffB  were 
stockholders  when  the  alleged  wronn  were 
committed.— North  T.  UnlMk  Savlnca  ft  Loan 
Ass'n  (Or.)  822. 

I  320.  Complaint  in  an  action  against  a 
corporation  and  the  majority  of  Its  directors 
held  to  Rufflciently  allege  that  the  officers  named 
were  directors  when  the  alleged  vrrongful  acts 
were  committed.— North  t.  Union  Savings  ft 
Loan  Aa^n  (Or.)  822. 

S  820.  Allegations  of  complaint  In  an  action 
afiainst  a  corpwatlon  and  the  majority  of  its 
directon  to  prevent  a  mlsappropnatioQ  of  as- 
sets held  not  to  state  a  cause  of  action.— North 
V.  Union  Saviuga  ft  Loan  Aas'n  (Or.)  822. 

I  820.  Under  L.  O.  L.  H  68,  72,  806.  faU- 
ore  of  a  Btockh<rid«r  snlng  a  corporation  and  a 
majority  qf  its  directors  to  allege  that  suit  was 
brought  in  behalf  of  all  others  similarly  situ- 
ated is  waived  by  failure  to  raise  the  objectioa 
by  demurrer  or  answerer— North  v.  Union  Bar- 
ings, ft  Loan  Ass'n  (Or.)  822. 

I  320.  Complaint  in  an  actkm  aaUnat  a  cor- 
poration and  the  majority  of  its  oireGtors  and 
a  transferee  of  nnrporate  property  to  prevent 
the  mlsapproi»riation  of  assets  Aeld  not  to  al- 
lege a  cause  ot  action  against  ancb  transferee. 
—North  V.  Union  Bavings  ft  Loan  Ass'n  (Or.) 
822. 

1  820.  Complaint  In  an  action  against  r> 
corporation  and  the  majority  of  Its  directors 
to  prevent  the  mIsappropriati<m  of  assets  bv 
payment  of  dividends  held  not  to  state  a  cause 
of  action.— North  v.  Union  Savings  ft  Loan 
Ass'n  (Or.)  822. 

{  320.  Complaint  In  an  action  against  a  cor- 
poration and  directon  as  to  the  Inducement  of 
stockholders  to  exchange  their  stock  for  other 
stock  held  not  to  state  a  cause  of  action.— North 
T.  Union  SaTingB  ft  Loan  Ass'tt  (Or.)  822. 
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(D)  LlaklUtr  for  Corvorat*  Debta  and 
Act*. 

I  351.  Under  GooBt.  1879,  art  12,  i  3.  mak- 
ing the  directors  and  trustees  of  a  corporation 
liable  to  creditors  and  stockholders  for  anr  mon- 
ey embezzled  by  officers  of  the  corporation  or 
asgociatioD,  the  remedy  is  by  an  action  in 
eqaity  joining  all  the  creditors  as  parties.— 
Gardiner  v.  Bank  of  Napa  (Cal.)  667. 

VIL  COBPORATSPqWEBS  AHS 
IiIABIIiITrES. 

(B)  Repr«aeiit«tlon  of  CorporatloM  by  Ol- 
flocra  and  Aaceuta* 

i  414.  On  notes  executed  by  officers  of  a 
coxporation  unauthorized  by  a  board  of  direc- 
tors, held,  that  attorneys  fees  for  collection 
could  not  be  allowed. — Thomas  v.  Wentwortb 
Hotel  Co.  (Cal.  App.)  1041. 

I  414.  A  corporate  by-law  held  to  authorize 
the  president  to  sign  a  note.— Peek  t.  Skelley 
Lumber  Co.  (Or.)  413. 

(P)  ClTll  Actlona. 

I  513.  Where  defendants  In  an  action  by 
an  incorporated  association  admit  by  answer 
that  the  plaintiff  is  duly  incorporated,  the  as- 
sociation's capacity  to  bring  the  action  can- 
not be  qaestioned.— California  Bai^  Growers' 
Ast'n  T.  Abbott  (GaL)  767. 

Xn.  FOBEIOir  OOBPORATIOmL 

S  639.  Under  Const,  art.  12,  I  16,  and  GIt. 
Code,  {  822,  the  stockholders  of  a  foreign  cot^ 
poratlon  doing  business  in  this  state  held  liable 
for  debts  in  ithis  state.— Thomas  T.  Wentworth 
Hotel  Co.  (Cat.  App.)  1041. 

I  642.  Doing  of  single  act  of  business  by  for- 
eign corporation  held  not  to  bring  It  within 
Laws  1805,  c.  78,  8  102,  requiring  the  filing  oC 
the  charter  in  the  office  of  the  Secretary  of  the 
Territory. — Goode  .v.  Colorado  Inv.  Loan  Co. 
its.  M.)  856. 

I  666.  Under  Rev.  Code,  |  29,  held,  that  an 
action  against  a  foreign  corporatloD  might  be 
tried  in  the  county  designated  in  the  complaint, 
even  though  the  corporation  had  a  xegular  place 
of  business  In  another  county.— New  Xoik  Life 
Ins.  Go.  V.  Pike  (Colo.)  889. 

CORPUS  DELICTI. 

See  OrlnliMl  Lew,  |  53& 

CORRECTION. 

See  Gtimlnal  Law,  i  1110. 

CORROBORATION. 

See  Ciimlnal  Law,  U  611,  814. 

COSTS. 

See  DlTorce,  |  228;  Jndgmait.  i  668;  Mort- 
gages. I  60O:  TazaUon,  I  6^;  Wills,  |  402. 

V.  AM01TBT,  RATB,  AKD  ITBM8. 

t  185.  Under  Ber.  Codes,  H  8182.  7168. 
whether  mileage  of  witnesses  shall  be  computed 
from  the  place  of  residence  will  depend  on  the 
circumstances  of  each  case.— Lynes  v.  Northern 
Pac.  By.  Co.  (Moot)  81. 

VTL  OH  APFEAI.  OB  EBBOB.  AMV 
Oir  HEW  TBIAL  OB  MOnOH 
THBBEFOB. 

S  234.  Defendant  will  be  allowed  costs  on 
appeal,  upon  affirming  a  judgment  for  plaintiff, 
after  requiring  him  to  remit  an  item  erroneously 
allowed.— Gardner  t.  Elnney  (Or.)  971. 

f  236.  Items  of  costs  recoTerable  nnder 
Comp.  Laws  1887,  1  8148,  by  one  appealing 


from  an  erroneous  Jodgment  nanedi— Gallnp 
Electric  Light  Oo.  t.  Fulfic  Improrement  Co. 

(N.  M.)  845. 

8  250.  Where  appellant's  abstract  might,  by 
proper  condensation,  have  been  reduced  hj  at 
least  me-third,  a  rednetlon  of  one-thlid  of 
coRts  on  that  itMn  will  be  nude.— Haugbton  t. 

Bilson  (Kan.)  887. 

Vm.  FATKEHT  AKD  BEMEDIES 
FOB  OOU.BOTIOH. 

1  270.  In  view  of  Comp.  Laws  188T.  I  3148, 
a  party  prevailing  in  the  Supreme  Court  is  en- 
titled to  costs  ana  execution  therefor  in  the  ab- 
sence of  any  specific  orders— Gallup  Electric 
Light  Co.  T.  Pacific  Improrement  Co.  Q^.  H.) 
845. 

IX.  IH  OBtKINAI.  PBOSEOtmOHS. 

S  *320.  Conq>.  Lews  1909,  8  7784.  allowing 
credit  on  costs  to  prisoner  woAlng  on  cono^ 
road  held  void.— Six  parte  Harry  (OkL  Gr.  App.) 

726. 

8  322.  Under  Oomp.  Laws  1909. 1  6017.  pow- 
er to  punish  by  fine  and  imprisonment  antil  fine 
is  paid  held  not  to  Include  power  to  add  to  fine 
the  costs  of  prosecution  to  be  sstlsfied  by  im- 
^^lonmffiit— -Ex  parte  Harry  (OkL  Gr.  App.) 

S  322.  There  is  no  authority  to  imprison  ac- 
cused for  failure  to  pay  costs  of  prosecation. — 
Ex  parte  Steed  (Okl.  Or.  App.)  887;  Austin  y. 
State  (Okl.  Gr.  App.)  1088. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Oorporationi,  8i  106,  185,  407, 
680,  681. 

COUNTIES. 

See  Appeal  and  Error.  8  781 ;  Courts.  88  183, 
240^  ■  Eminent  Domain,  I  119:  Evidence,  f 
83;  Highways,  8I  88,  120;  Injunction,  8 
76;  Judges,  J  22;  Judgment,  |  713;  Jus- 
tices of  the  Peace,  8  8;  States,  8  4;  Stat- 
utes, 18  66,  89 ;  Taxation,  |  916. 

L  OBEATIOH,  AX.TEBATIOH,  EZUT- 
EHOE.  AHP  POLITIGAIi 
FUHOnOHI. 

8  8.  St  1866,  c  47,  1  1,  fceM  directory,  in 
▼lew  of  section  T^Lyon  County  t.  Storey 
County  (Nev.)  827. 

8  14.  Under  Laws  1911,  c.  112.  {f  2,  3,  4. 
a  petition  for  the  creation  of  a  proposed  new 
county  &eld  snflBcIently  signed.— State  t.  Board 
of  Com'rs  of  Ghontean  County  (Mont)  1062. 

i  10.  Honey  tihoogh  not  on  actual  depodt 
With  the  fiscal  agent  of  a  county  when  new 
counties  were  created  from  part  of  its  terri- 
tory, but  d^sited  so  soon  after  as  to  fairly 
raise  the  presumption  that  it  might  have  been 
tiken  on  hand,  may  be  considered  as  an  asset 
subject  to  division.— Board  ot  Com'rs  of  Harper 
County  T.  Boards  of  Com'rs  of  Woodward, 
Woods,  and  Ellis  Counties  (Okl.)  336. 

I  16.  Part  of  the  cost  ot  a  bridge  within 
the  remaining  boundaries  of  a  county,  after 
creation  of  other  counties  from  part  ot  its  ter- 
ritory, may  not  be  charged  to  one  of  them.— 
Boanl  of  Com'rs  of  Harper  County  t.  Boards 
of  Com'rs  of  Woodward,  Woods,  and  Ellis 
Counties  (Okl.)  336. 

8  16.  Money  paid  by  new  counties,  created 
oat  of  part  of  the  terntoiy  of  another  county, 
for  transcribing  such  of  Ok  records  ot  the 
old  county  as  belonged  to  them  Md  not  charge- 
able to  the  old  county  aa  an  aaset^  rahject  to 
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dlvisIoQ.— Board  of  Gom'n  of  Harper  Oonntr 
T.  Boards  of  Com'rs  of  Woodward,  Wooda, 
and  Ellis  CouDties  (Old.)  336. 

{  16.  Tbe  value  of  the  courthouse  square 
of  a  county,  which  was  a  private  donation  of 
residents  of  the  county  seat,  is  not  an  asset 
subject  to  division  on  creation  of  new  counties 
fran  part  of  tta  territory.— Board  of  Com'ra 
of  Harper  County  t.  Boards  of  Com'rs  of 
Woodward,  Woods,  and  Ellia  Counties  (Okl.) 
836. 

n.  OOVERinCIBlIT  AND  OFFICERS. 

<A)  OivuintlM  mmA  Powera  of.Oovern- 
vi«at  In  Geaeral. 

I  20^  Const,  art.  20,  S  2,  held  not  objec- 
tionable as  aboUabing  county  government  with- 
in the  dty  and  county  of  DeoTtf.— People  t. 
Curtice  (Colo.)  857. 

(D)  Oflleera  and  Aseitta. 

I  61.  After  the  adoption  of  Const  art  20, 
and  section  2,  creating  the  city  and  county  of 
Denver,  and  the  formatiw  of  such  city,  there 
were  neither  county  offices  nor  county  officers 
within  the  territory,  as  such,  the  duties  of 
county  officers  under  the  general  laws  of  the 
state  devolving  on  officers  or  agencies  provided 
for  by  th«  charter.— Peopte  t.  Curtice  (Colo.) 
857. 

I  98.  Under  Comp.  Taws  1907.  ii  506.  Rll 
<inbd.  7),  527.  629.  2630,  held,  that  tbe  members 
of  a  board  of  county  commisfiioiiers  were  not 
personRlly  liable  for  the  amount  of  a  claim  au- 
thorized by  law,  though  allowed  erroneously.— 
Sak  Lake  County  v.  Clinton  (Utah)  1075. 

m,  pbopertt.  cohthaots.  and 
ijabujties. 

(B)  Contracts. 

I  113.  Comp.  Laws  1907.  SI  51t  (subd.  7), 
527,  529,  2620.  relating  to  the  duty  and  au- 
thority of  county  boards,  held  mandatory.— Salt 
Lake  County  v.  Clinton  (Utah)  1075. 

COUNTY  COURTS. 

8e«  Goortit  fiS  183.  240^.  ' 

COURTHOUSES. 

Sm  CoonUea.  i  16. 

COURTS. 

See  Appeal  and  Error,  U  22,  559,  835,  977; 
Constitutional  Law,  H  TO,  3(X) ;  Contempt ; 
Criminal  Law,  H  1069,  1087,  1106;  Eject- 
ment,  |  11 ;  Equity,  {_  39 ;  Executors  and 
Administrators,  |  29;  Habeas  Corpus,  Sf  21, 
48 ;  Judges ;  Judgment,  1 17 ;  Justices  of  the 
Peace ;  Municipal  Corporatioos,  g§  323.  495 ; 
Proceei,  I  164*  Frohlbltton;  Public  Lands, 
~  145;  BemoTU  of  Gaoses,  {  86;  Statutes.  9 


lot 


X.  NATURE.  EXTENT,  AND  EXERCISE 
OF  JIJIUSDIOTIOX  IN  OENBRAI^ 

I  18.  The  court  may  properly  refuse  to  en- 
tertain an  action  as  subject  to  the  lex  rei  situs, 
where  nothing  is  involved  but  the  title  and 
possession  of  real  estate  in  another  state.— 
g^npia  Mln.  &  MiU.  Co.  T.  Kerns  (Wash.) 

n.  E8TABUSHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
OENBRAIi. 

(D)  Bales  of  De«laloa,  AtfJaUeatlons, 

Opialons,  and  Reeovda. 

I  89.  Whether  a  court  will  follow  prior  de- 
cisions on  questions  of  law  without  further 
investigation  depends  oa  the  rule  of  stare  de- 


diis,  and  not  res  Judicata.— People  v.  Curtice 
(Colo.)  857. 

I  90.  The  rule  ot  stare  dedsU  would  not  be 
applied  so  as  to  perpetuate  an  erroneous  de- 
cision as  to  the  validity  of  a  constitutional 
amendment  where  the  overruling  therettf  would 
not  result  In  serious  inomTenlenet.— People 
Curtice  (Colo.)  857. 

I  97.  A  decision  by  the  United  States  court 
interpreting  wills  was  not  binding  upon  the 
state  courts.— In  re  Mitchell's  Estate  (Cal.) 

774. 

I  102.  Where  the  justices  of  the  District 
Court  of  Appeal  are  unable  to  agree  up(»i  a 
judinnent.  an  application  to  Uiat  court  for  a 
writ  of  habeas  corpna  most  be  denied,  and  the 
gunner  remanded.— In  re  La  Due  (Cal.  App.) 

IV.  COURTS  OF  LIMITED  OR  INFE- 
RIOR JURISDICTION. 

{  183.  The  superior  courts  created  by  act 
approved  March  6,  1909  (Laws  1909,  c  14,  art. 
7),  are  not  "county  courts"  as  the  term  Is  used 
in  section  19  of  the  Bill  of  Kighta,  even  where 
exercising  jurisdiction  concurrent  with  county 
courts.— Antonelli  v.  State  (Okl.  Cr.  App.)  654. 

S  188.  Tbe  dty  court  of  Salt  Lake  City  hOd 
to  have  jurisdiction  to  entertain  a  motion  to 
set  aside  a  gainishment  Judgment  and  release 
ajrarnisbment— Hewlett  Bros.  v.  Mallett  (Utah) 

VI.  COURTS  OF  APPELLATE  JURIS- 
DICTION. 

(B)  Coarts  of  Partlaalav  Stataa* 

I  2401^.  Under  Sess.  Laws  1910,  c  87,  and 
Const,  art  7.  I  15,  the  Supreme  Court  held 
without  jurisdiction  to  review  on  appeal  order 
or  judgment  of  county  court,  made  on  appeal 
from  couatT  equalisation  board.— Board  of 
Coni'n  of  Kingfisher  County  v.  Guarantee  State 
Bank  (OU.)  216. 

Vn.  UNITED  STATES  COURTS. 

(C)  Jarlsdictloa    Depcadeat    oa  Oltlson- 

•hip,  Rvsideaeo,  or  Ghantetar 
of  Parties. 

S  302.  Where  the  United  States  has  by  pat- 
ent reserved  title  In  itself  for  the  benefit  o(  an 
Indian  patentee,  it  is,  In  the  absence  of  legis- 
lation to  tbe  contrary,  a  necessary  party  to  any 
proceedings  involving  such  title,  ana  an  adjudi- 
cation thereon  by  a  state  court  would  not  be 
binding  on  the  United  States.— Little  Bill  v. 
Rwanson  (Wash.)  481 ;  Same  v.  Dyslin  (Wash.) 
487. 

VIH.  CONCURRENT  AND  CONFLICT- 
nrO  JURISDICTION,  AND 
COMITT. 

(D)  State  Coarts  «a<  United  States  Comrts. 

{  480.  Under  Interstate  Commerce  Act,  $1  9. 
22,  held,  that  a  shipper  damaged  by  unjust  dls< 
criminations  In  fteight  charges  on  Interstate 
shipments  might  stiU  sue  at  common  law  for 
damages  in  a  state  court.— Chas.  H.  Lilly  CtK  v. 
Northern  Pafc  Ry.  Co.  (Wash.)  401. 

COVENANTS. 

See  Trial,  |  401;   Yendor  and  Purchaser,  | 

314. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  Coveaaata  la  Seaeral. 

I  30.  All  personal  covenants  are  not  en- 
forceable in  equity  against  the  frrautee  of  the 
covenantor.— Berryman  v.  Hotel  Savoy  Co. 
(Cal.)  677. 
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f  D7.  Where  the  same  InitnimeDt  cootainlng 
a  covenant  imposing  a  burden  on  the  land  con- 
veyed conveys  the  fee  therein  to  the  covenantor, 
there  ia  no  privity  of  estate  between  the  par- 
ties, and  the  burden  will  adhera  «zcliislTel7  to 
the  orinnal  covenantor. — Benyman  t.  Hotel 
Savoy  Co.  (CaL)  677. 

I  61.  A  covenant  conferring  a  benefit  will 
MSB  with  the  land  to  which  it  ia  incident. — 
Berryman  v.  Hotel  Savoy  Oo.  (Cal.)  677. 

I  69.  In  an  action  for  an  injunction  to  re- 
strain a  hotel  from  violating  a  oertain  building 
restriction  contained  in  a  deed  from  the  common 
grantor  of  the  predecessor's  interest  of  both 
parties,  Aeld,  that  tiie  covenant  was  a  personal 
one  not  running  with  the  land,  and  hence  that 
plaintiff  wta  not  entitled  to  its  enfoioement— 
Berryman  v.  Hotel  Savoy  Co.  (CaL)  677. 

i  69.  Owner  of  lands  held  entitled  to  read  a 
covenant  In  the  deed  to  bis  grantor  Imposlog  a 
bnrden  on  the  property  as  one  creating  no 
aervitade  tliat  wonld  pass  with  the  land  unless 
a  privity  of  estate  between  the  original  cove- 
nantor and  covenantee  at  the  time  when  the 
covenant  was  made.— Berxyman  v.  Hotel  Savoy 
Co.  (Oal.)  677. 

I  70.  A  covenant  in  a  deed  held  not  one 
running  with  the  land  within  Oiv.  Code,  8i 
1461,  1462.— Weller  t.  Brown  (Oal.)  617. 

I  70.  A  covenant  not  running  with  the  land 
may  be  for  the  benefit  of  property  owned  by  the 
persons  who  may  enforce  it.  but  that  does  not 
take  it  out  of  the  category  of  personal  cove- 
nants, and  make  it  an  easement— Benyman  T. 
Hotd  Savoy  Co.  (CbL)  677. 

I  70.  Whetlier  a  covenant  contained  In  a 
deed  creates  an  easement,  or  is  only  a  personal 
covenant,  should  be  determined  by  a  fair  in- 
terpretation of  the  grant  or  reservation  creating 
the  right— Berryman  v.  Hotel  Savoy  Go.  (Cal.) 
677. 

I  82.  A  corenant  heU  to  ran  with  the  land 
so  aa  Co  be  uifoxciUe  by  grantor's  devisee.— 
Ford  T.  Or^ion  Electric  By.  Co.  (Or.)  809. 

in.  PEKFOBMAHOE  OB  BREACH. 

196.  Under  Acta  Cong.  March  8,  1891,  J  18. 
and  the  Carey  Act  (Act  Aug.  18, 1804,  i  4)  and 
B«v.  Codes,  I  1630,  a  right  of  way  across  re- 
claimed desert  lands  held  not  a  breach  of  a 
covenant  against  Incumbrances  in  a  deed  or 
contract  of  sale. — Schurger  v.  Moorman  (Idaho) 
122. 

S  96.  Orantor  In  an  action  for  breach  of  war- 
ranty by  the  existence  of  taxes  on  the  land  held 
estopped  from  complaining  that  the  land  sold  was 
segregated  in  assessing  taxes  from  other  land 
of  which  It  was  a  part— George  A-  Lowe  Co.  t. 
Simmons  Warehouse  Go.  (UtA)  874. 

I  96.  A  tax  lien  held  ^n  Incumbrance  within 
a  covenant  against  incumbrances.— Geoi^e  A. 
Lowe  Co.  T.  Simmons'  Waivhonse  Go.  (Utah) 
874. 

I  00.  A  grantee  can  pay  the  tax  against  the 
conveyed  premises  upon  the  grantor's  refusal  to 
do  so,  and  was  not  bound  to  wait  until  the  prop- 
erty was  sold  in  order  to  sue  for  breach  of  war* 
ranty.— George  A  Lowe  Ca  t.  Simmons  Ware- 
house Go.  (iftah)  874. 

rr.  AOTions  fob  bbsaoh. 

I  132.  Covenantee  held  not  mtitled  to  recov- 
er in  an  action  for  breach  of  covenant  against 
incumbrsnces  his  attorneys'  fee  paid  in  such  ac- 
tion.—George  A.  Lowe  Oo.  T.  BlmnuHis  Ware- 
house Co.  (Utah)  874. 

COVERTURE. 

See  Husband  and  Wife. 


CREDIBILITY. 

See  Wltnene^  H  828-88Sb 


See  Fraudulent  Oonveyancca: 
18M80. 


CREDITORS. 

HMnestead,  li 

CRIMINAL  LAW. 

See  BaU;  Burglary :  Corts.H  820,  822:  Die* 
orderly  Bouse;  False  netenses;  Fines; 
Gaming ;  Grand  Jury ;  Homicide ;  Indict- 
ment and  Information;  Intoxicating  Liquors, 
I  236;  Jury,  SS  9-32:  Kidnapping:  Larceny; 
Obstructing  Justice ;  Perjury ;  Prohibition,  ff 
8.  10;  nostitlitioii:  Rape ;  St^olatlona ; 
Witnessee,  H  277.  867.  870;  872.  868. 

I.  WATUHE  AXD  frT.TTIIITiTiTa  Og 
CRIME  AWP  DEFEHSES  TH 
OEREBAXt. 

I  11.  Tbo  definition  of  an  act  made  an  of- 
fense b^  statute,  but  not  defined  by  it  ouiy  be 
ascertained  by  reference  to  the  common  law.— 
Crowell      State  (OkL  Or.  App.)  888. 

m.  PABTIES  TO  OFFEBSES. 

I  80.  As  a  general  rule,  an  accessory  cannot 
!«  convicted  of  a  higher  offense  than  the  prin- 
cipal.—Troxso  V.  People  (Colo.)  150. 

V.  TENUE. 

J I  121,   A  motion  for  a  change  of  venae  held 
dressed  to  the  discretion  of  the  trial  court 
—State  v.  Casey  (Xev.)  &. 

I  126.  To  require  a  change  of  venue  under 
Comp.  Laws,  §  4271,  It  must  appear  that  the 
prejudice  asainst  accused  prevents  a  fair  trial. 
— State  V.  Casey  (Nev.)  6. 

i  126.  Refusal  to  grant  a  change  of  venue  on 
the  ground  of  the  prejudice  against  accused  hdd 
not  erroneous.— State  t.  Casey  ^ev.)  0^ 

TH.  FOBBIEB  JEOPABDT. 

I  177.  Under  Pen.  Code,  |  1008^  an  order 
sustaining  a  demurrer  held  not  to  entitle  the 
defendant  to  a  discbarge,  even  though  the  min- 
utes <mly  gave  leave  to  file  another  infomu^ 
tion^Ex  parte  Hughes  (OaL)  4S7. 

Vm.  PBEZiDaMABTOOKPIAIIlT,  AF- 
FIDATIT,  WABBAHT.  EXAMI- 
HATIOir  OOMMXnmT.  AH1» 
SmdCABT  TBIA&. 

I  210.  The  district  attorney  ouy  swear  to 
the  complaint  upon  which  the  offense  is  tried.— 
People  V.  Currie  (Cal.  A;^.)  941. 

S  210.  The  fact  that  tbe  drstrlct  attorney 
made  the  complaint  iq>on  which  a  criminal  case 
was  tried  did  not  diow  that  accused  did  not 
have  a  fair  triaL— People  t.  Currie  (Cal.  App.) 
941. 

I  241.  A  preliminary  examination  before  a 
committing  ma^strate  Is  not  a  trial,  and  an 
order  of  commitment  Issned  thereon  is  not  a 

grocess  Isnued  on  a  finsl  Judgment — Ex  parte 
eville  (Okl.  Gr.  App.)  725. 

S  260.  Under  Pen.  Code,  |  1260,  where,  on 
appeal  to  the  superior  court  from  a  conviction 
before  a  justice,  the  appellate  court  was  con- 
vinced that  the  sentence  was  unreasonably  se> 
vere,  and  that  accused  had  not  had  a  tair  trial, 
the  court  had  jurisdiction  to  reduce  the  seotenoe 
or  frrant  a  new  trial, — Hoi;an  v.  Superior  Court 
of  Merced  County  (C.al.  App.)  947. 
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(A)  Jttdlclal    Tttttle^t    PreanmvtlOBMi  aaA' 
Burden  Proof. 

I  904.  Th«  courts  will  take  jndlcfal  notlc«  (A 
the  foot  that  the  only  aectioa  of  the  Penal  Code, 
apart  from  section  602,  subd.  S,  which  provides 
another  and  different  paDishmeat  for  an  offeoM 
•Imllar  to  that  described  in  section  604,  la  sec- 
tion 600,  nlating  to  the  baming  of  grain  or 
naas.— Hogan  t.  Superior  Court  of  Mercad 
Gonnty  (Gal.  App^  WI. 


(B)  FMta  la  &HM  Md  Relcri 
mmA  SLmu  Ocataa. 


■t  to  immmm, 


I  861.  Evidence  tliat  accused  attempted,  by 
flight  and  concealmeat,  to  escape  arrtot,  la  ad- 
missible ;  its  weight  being  for  the  Jury.— State 
T.  Meyers  (Or.)  818. 

I  359.  Defendant  held  not  permitted  to  show 
that  some  other  person  might  have  committed 
the  offense,  or  is  more  probably  guilty  than 
himself.— State     Louie  Moon  (Idaho)  7S7. 

I  865.  In  a  prosecution  for  assault  with  In- 
tent to  murder.  consistlDg  of  two  distinct  acts, 
tbe  one  following  the  otner,  complainant's  at- 
tending physician  was  entitled  to  testify  that 
complainant  suffered  a  miacarrlage  as  the  re- 
mit of  both  assaults,  as  res  gwto.— Pw^le  t. 
Kafoury  (Gal.  App.)  9S8. 

J\  366.  I>eclftrations  of  deceased  held  inad- 
Bsible.— Ehrhardt  t.  People  (Colo.)  164. 

Ji  368.  What  a  person  said  In  the  midst  of  an 
ray  resulting  in  homicide  held  admiseible  as 
M  gflstn^  thoui^  not  said  in  defendant^a  pres- 
ence.—People  T.  Jones  (CaL)  176. 

(■)  Beat  Beeondarr  aad  Damautra- 

!<▼•  BhrlAoneo* 

I  404.  In  a  homicide  case,  the  court  prop- 
any  admitted  In  evidence  a  knife  used  by  ac- 
CQsed  to  arraiL— State  t.  Gaasy  (Nev.)  6. 

I  404.  In  prosecution  for  grand  larceny,  sam- 
plea  of  wheat  held  incompetent  as  evidence.  In 
absence  of  showing  that  ft  was  taken  from  the 

S remises  where  the  larceny  was  committed.— 
tate      Nelson  (Utah)  71. 

(V)  Adailastons,  Do«l<ir«tloiui*  uC  Hoaj^ 

■«r. 

I  407.  While  accused's  silence  under  a 
charge  of  guilt  is  admissible  as  an  admission, 
the  accusation  itself  ia  aot  admissible  if  he 
denies  it— People  t.  Ayhena  (CaL  App.)  78&. 

I  418.  Evidence  of  acts  of  defendant  Just  aft- 
er he  killed  deceased  In  self-defense  as  he  claim- 
ed, and  while  as  he  claimed  he  was  retreating 
from  a  mob,  keid  not  obiectionaUe  as  in  the 
nature  of  self-serving  daclaiationB,- People  v. 
Jonea  (CaL)  176. 

<Cn  A«ta  aaei  Dcolumtloiu  of  Ooiuvlraton 
■Bd  Oo4eteB)l«nts. 

I  422.  Statements  of  an  accomplice  to  a 
conspiracy  to  steal  ore  h«U  admissible;  the 
conspiracy  luit  bariaf  been  ended.- State  v. 
Smith  (Nev.)  18l 

f  422.  In  a  proaecntloD  for  conspiring  vrith 
others  to  steal  ore,  statement  of  co-conaplrator 
held  Dot  admissible,  not  referring  to  the  con- 
spiracy.—State  V.  Smith  (Nev.)  19. 

I  424.  Statements  of  a  codefendant,  after 
completion  of  the  offense,  not  made  in  the  pres- 
ence of  the  defendant,  held  inadmisaible.- Peo- 
ple V.  Dresser  (Cel.  App.)  68& 

I  424.  Bridence  of  statement  of  one  arrest- 
ed with  accused  for  burglary,  but  who  was  not 
a  witnessj  charging  in  accused's  presence  that 
he  committed  toe  crime,  which  accused  tlten 
denied,  held  not  admisaible.- People  v.  Aybais 
(Gal.  App.)  780. 


I  424.  To  he  admissible,  the  declaration  of 
a  co-conspirator  moat  be  made  during  the  ex- 
istence of  the  conspiracy  and  in  furtherance 
thereof,  and  not  after  its  consu nunation.— Peo- 
ple V.  Ayfaens  (Cal.  App.)  789. 

J 424,  Ib  a  prosecution  for  larceny  by  con- 
ring  with  others,  evidence  of  a  statement  of 
a  co-consplrator  after  being  arrested  AeUf  not 
admlesible  against  accused;  the  conspiracy 
then  having  ended.— State  v.  Smith  (Nev.)  19. 

<Z)  0»lial«m  BTldeikea. 

I  448.  Evidence  held  to  be  a  statement  of 
fact  baaed  upon  witness'  personal  observation 
and  admisaible.— People  v.  Barunovich  (CaL 
App.)  572. 

I  448.  On  a  trial  for  murder  by  abortion, 
cerbUn  teatimony  hM  admlBslUe  as  testimony 
to  a  fact. — People  t.  Thompson  (GaL  App.) 
1033. 

i  461.  The  direction  from  which  shots  came 
held  not  a  matter  for  expert  testimony.— Paseo 
r.  State  (Wyo.)  862. 

i  476.  Testimony  of  an  autopsy  sur^n  in 
a  nomidde  case  held  admissible  aa  opimon  evi- 
dence.—People  T.  Enapp  (GaL  App.)  792. 

I  485.  Certain  hy^thetical  queattons  upon 
accused's  mental  condition  held  improper^Btate 
V.  Garrison  (Or.)  667. 

(J)  Tmtlarar  at  Aeoom»Ue«s  an*  Code- 
fendant*. 

I  EK)7.  One  participating  In  a  gambling  game 
operated  by  another  in  violation  of  Rev.  Codes, 
S  8416,  held  not  an  accomplice  within  section 
9290.— State  v.  Wakely  (Mont)  96. 

I  607.  One  held  not  an  accomplice  to  lar- 
ceny, ao  as  to  make  hla  evidence  subject  to  the 
rules  relating  to  accompUcea'  testimony. — State 
V.  Smith  (Nev.)  19. 

8  C08.  While,  under  Pen.  Code,  |  1111,  a 
conviction  cannot  be  had  upon  the  uncorrob- 
orated testimony  of  an  accomplice,  the  commis- 
sion of  tibe  offense  may  be  shown  by  his  testi- 
mony.—People  T.  Banmovich  (Cal.  App.)  672. 

8  608.  Evidence  held  to  tend  to  connect  ac- 
cused with  the  commission  of  the  oflenae  apart 
from  the  evidence  of  accomplices,  so  as  to  war* 
rant  a  verdict  of  guilty.— Peoide  t.  Bamnovich 
(Gat  App-)  572. 

I  611.  Sufficiency  of  testimotty  corroborating 
an  accomplice  to  justify  a  conviction  defined.— 
People  T.  Thompson  (Cfah  App.)  1088. 

I  511.  On  a  trial  for  murder  t^  abortion, 
evidence  hM  to  sufficiently  corroborate  the  tes- 
timony of  an  acc(»aplice  to  justify  a  conviction. 
—People  V.  Thompson  (CU.  A19.)  1033. 

<K)  OomfeaalonB. 

I  631.  Before  a  confession  can  be  admitted 
In  evidence.  It  must  be  shown  to  have  been 
made  voluntarily.— State  v.  Garrison  (Or.)  657. 

I  686.  In  a  proeecation,  under  Pen.  Code,  8 
476a,  for  uttering  and  drawing  a  bank  check 

with  Intention  to  defraud,  htid,  certain  circum- 
stances constituted  sufficient  proof  of  the  corpus 
delicti  to  warrant  in  evidence  the  confessions.- 
People  V.  Spencer  (Cal.  App.)  1039. 

(L)  B-rtdenoe  at  Prellmlnarr'  Bxamlnatlon 
or  at  Former  Trial. 

I  643.  Where  a  showing  has  been  made  that 
a  witness  resided  in  a  foreign  state,  it  will  be 
presumed  that  his  residence  continued  in  the 
foreign  state  up  to  the  time  of  trial,  and  so 
his  testimony  given  at  a  former  trial  is  admis- 
sible.—State  v.  Meyers  (Or.)  818. 

CM)  Welskt  attd  aafllclenar. 

{  662.  Where  the  evidence  for  the  proaecu- 
tion  ia  wholly  etrctmatantial  and  is  such  as 
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fairly  pennits  an  inference  conaiitent  with  In- 
nocence, it  will  not  lapport  a  conviction.— Slea 
r.  State  (Okl.  Cr.  AppO  S04. 

t  6R2.  Where  the  prosecution  depends  en- 
tirely on  circumstantial  evidence  for  cooTiction, 
it  must  not  only  be  conflistent  with  the  guUt  of 
the  defendant,  ont  it  mast  be  inconsistent  with 
his  innocence^iea  T.  State  (OkL  Cr.  App.) 
504. 

ax  Tms  or  tbzal  axd  oohtzh- 

UAKOE. 

{  An  aMdavit  to  procnre  a  continuance 
tor  the  absence  of  a  witness  previously  sub- 
poenaed should  have  shown  facts  fairly  author- 
izing the  inference  that  the  witness  attend- 
ance could  have  been  procured  within  a  rea- 
sonable time.— People  T.  Banmovieli  (<3al.  App.) 
072. 

i  603.  Motion  for  contlniWDce  Md  properiy 
denied.— State  v.  Allen  (Idaho)  840. 

Xn.  TBIAI- 

(A)  Prcllmlnarr  FroeeeAlava* 

I  619.  Under  Rev.  St  1908,  i  195S,  Indict* 
ments  held  properly  consolidated  for  trial.— 

Trozzo  V.  People  (Colo.)  150. 

I  628.  Rev.  Codes,  i  7656,  held  not  to  mean 
that  information  shall  be  quashed,  or  that  prose- 
cution shall  not  be  permitted  to  have  names  in- 
dorsed on  information  after  the  same  is  filed.— 
State  V.  Allen  (Idaho)  849. 

}  628.  Where  good  cause  is  shown  and  de- 
fendant's rights  were  not  prejudiced,  the  name 
of  a  witness  may  be  indorsed  on  the  information 
after  filing.— State  v.  Allen  (Idaho)  849. 

5 628.  Showing  on  motion  for  permission  to 
orae  name  on  information  after  trial  begun 
held  safficient  to  anthoriie  such  indoiaement.- 
Bute  T.  Allen  (Idaho)  849. 

<C)  Receptlun  of  Bvldcnee. 

f  662.  Const,  art.  1.  {  11,  guaranteeing  ac- 
cused persons  the  rigjit  to  confront  witnesses, 
held  not  infringed  by  admitting  leatimony  given 
on  a  former  trial.— State  v.  Ueyera  (Or.)  818. 

I  667.  EMdence  of  {beta  discovered  by  means 
of  nn  involuntary  confession  may  be  raown. — 
State  V.  Garrison  (Or.)  657. 

S  670.  The  qnestion  not  indicating  tiie  mate- 
riality of  the  evidence  sought,  kela,  the  trial 
court  should  be  informed  of  the  object  of  the 
question^^Mple  t.  Babeock  (Cal)  549. 

I  672.  Where  8  question  on  cross-examina- 
tion Is  permissible,  and  the  answer  may  be  ma- 
terial, though  it  cannot  be  said  that  it  will  be, 
it  shot^d  be  allowed.— People  t.  Jones  (Cal.) 
176. 

S  672.  A  question  on  cross-examination,  if 
witness  did  not  at  the  preliminary  examination 
testify  in  a  certain  way  differently  than  at  the 
trial,  may  not,  because  of  foundation  for  an  im* 
peaching  question  not  being  laid,  be  excluded 
as  necessariiy  an  impeaching  question,  though, 
according  to  the  answer  given,  It  may  be  fal- 
lowed by  a  strictly  impeaching  question.- Peo- 
ple V.  Jones  (Cal.)  176. 

I  680.  The  admission  of  extrajudicial  ad- 
missions by  accused  before  the  corpus  delicti 
was  eatabiished  held  not  affirmative  error.— 
People  V.  Barnnovich  (Cat  App.)  872. 

I  681.  Before  tlie  acta  or  declarations  of  a 
person  not  upon  trial  are  admissible  in  evidence 
against  a  defendant,  some  evidence  should  be 
offered  lAiowiog  that  such  testimony  is  compe- 
tent.—Thompson  V.  State  (OkL  Cr.  App.)  216. 

I  681.  Admission  of  evidence  without  requir- 
ing  preliminary  evidence  held  cured  by  subse- 
quent introduction  of  the  preliminary  evidence. 
—Thompson  v.  State  (Okl.  Cr.  App.)  216. 


8  683.  Certain  evidence  held  proper  In  re- 
buttal in  a  burglary  pTo«ecotton.--State  t.  Bar- 
rett (Mont) 

(D>  ObJeetlOHS   to   BrMame*,   MoitoKS  tm 
StrilM  Omt*  AMd  Bxoeptlons. 

I  698.  An  objection  to  a  question,  made  aft- 
er it  had  been  answered,  waa  too  late.— State  v. 
Barrett  (Mont.)  896. 

I  695.  A  general  objection  to  the  admis^on 
of  evidence  is  InsafiSdent  nnless  all  of  it  Is  in- 
competent—State  V.  Smltii  (Nev.)  19. 

fi  695.  An.  objection  to  evidence  on  a  spadfled 
ground  waives  all  other  gronnds  of  objectitm. — 
State  V.  Smith  (Nev.)  19. 

S  696.  Where  the  answer  waa  responsive  In 
part  to  the  question,  defendant's  motion  to 
strike  the  entire  answer  as  nonresponsive  is 
^operiy  denied.— People  v.  Enapp  (CaL  App.) 

(  696.  Accused  bringing  ont  for  the  first 
time  a  matter  on  cross-examination  may  not  ask 
that  the  testimony  be  stricken  ont— State  T. 
Wakely  (Mont.)  95. 

I  696.  The  weight  of  the  testimony  of  a 
witness  giving  contradictory  statements  held 
for  the  jury.— State  v.  Wakely  (Mont)  OT. 

(G)  Arsnmenta    and   CoaAnet   o<  Coaiuiel. 

i  699.  Counsel  for  defense  held  to  have  right 
to  be  heard  on  questions  of  law,  including  the 
instructions  to  be  givoi,  as  well  as  on  qoestions 
of  fact— Thompson  t.  State  (Okl.  Cr.  i^p.) 

216. 

S  706.  As  a  rule  It  is  not  misconduct  by  an 
attorney  to  ask  a  question  in  a  criminal  case, 
which  IS  exdnded.— State  v.  Barrett  (Mont) 

895. 

(F)  PvfiTlBM  of  Oonrt  «ad  J«iT  Oett- 
•ral* 

I  740.  Where  the  defense  ot  Insani^  Is  in- 
terposed for  accused,  it  becomes  a  matter  of 

evidence,  the  admissibility  of  which  must  first 
be  passed  on  by  the  court,  and  then  submitted 
to  the  jury  under  proper  instructions.— State  v. 
Casey  (Nev.)  5. 

S  753.  Where  there  is  no  proof  tending  rea- 
sonably to  sustain  the  charn  the  court  uionid 
direct  the  jnir  to  aeqnlt'^jmnmina  State 
(Okl.  Cr.  App.)  1099. 

I  7^.  Words  in  an  instruction  held.  In  view 
of  other  Instructions,  not  subject  to  be  under- 
stood by  the  jury  as  intimari^  an  opinion  of 
the  judge  as  to  the  age  of  prosecutrix  in  statu- 
tory rape.— People      Babeock  (Ctl.)  548. 

i  762.  An  instruction  held  not  to  give  the 
court's  opinion  that  accused  waa  guilty.- People 
V.  Currie  (Cal.  App.)  941. 

$1  763,  764.  An  instruction  on  flight  as 
evidence  of  a  consciousness  of  guilt  should  not 
be  given,  where  defendant  has  given  a  full  ex- 

?lanation  of  his  flight— People  T.  Jonea  (Cal.) 
76. 

(O)  Ifeeeaattr,  Rc««fl«ltea.  mmM  Smaotenar 
of  Taatraetloaa. 

I  775.  Proper  instruction  aa  to  proof  of  alibi 
In  criminal  brosecution  stated^-^hompsni  T. 
State  (Okl.  C^r.  App.)  216. 

S  776.  In  a  homicide  case,  an  Instruction 
upon  defendant's  previous  good  character  hM 
correct— State  v.  Meyers  (Or.)  818. 

S  778.  An  instmetioa  on  flight  as  erMcBca 

of  a  consciousness  of  guUt  If  given  at  all,  should 
contain  the  qualifications  of  the  person  fleeinc. 
knowing  he  was  charged  with  the  crime. — Peopte 
V.  Joaes  (Cal.)  176. 

I  778.  Instmctions  as  to  burden  of  proof 
eC  alibi  held  erroneons.— Thompson  v.  State 
(OU.  Cr.  App.)  216. 
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i  7S2.  A  leqaested  instruction  tbat  It  li  bet- 
ter for  many  goilty  to  escape  than  that  one  in- 
nocent man  be  convicted  held  properly  refuged. 
-People  T.  Carrie  (CaL  App.)  Ml. 

i  782.  An  Instruction  lequiiing  a  defense  to 
be  xhowo  in  a  criminal  case  by  a  prepondflrau<.-e 
of  the  evidence  held  «Troneotia<~Mitchell  t. 
State  (Okl.  Gr.  App.)  60a 

1  785.  A  requested  instmctloD  heU  properly 
refused,  because  embodyiur  no  principle  of  law. 
—People  T.  Thompson  iC£L  App  )  IQSS.  . 

(  785.  The  word  "false,"  as  nsed  in  L.  O.  L. 
i  868,  subd.  3,  providing  that  a  witness  fa^  in 
one  part  of  bis  testimony  is  to  be  distrusted  in 
another,  is  not  the  equivalent  of  "mictaken."— 
Slate  T.  Meyers  (Or.)  81& 

8  789.  Instmction  definingr  tlie  words  '*rea- 
aooable  doubt"  Arid  not  erroneooB. — State  T. 

Louie  Moon  (Idaho)  757. 

I  792.  Where  accused  is  charged  as  principal 
for  the  doing  of  acts  prohibited  by  statute,  the 
Instructions  shonld  be  limited  to  such  acts.— 
Trozzo  V.  People  (Colo.)  ISO. 

S  798.  Instructions  as  to  duties  of  jurors  if 
a  large  majority  are  on  one  side  or  the  other 
keld  error.— State  v.  Louie  Moon  (Idaho)  757. 

I  814.  If  there  was  no  evidence  corroborat- 
ing prosecutrix  In  a  rape  case,  an  instruction 
de^ninx  corroborating  evidence  was  not  neces- 
sary.—People  V.  Currie  (Cal.  App.)  Ml. 

(H)  Reqnests  for  InstrvetlOMi 

S  629.  A  special  instmction  covered  by  a 
general  instruction  previously  given  held  prop- 
erly refused.— People  v.  Jacobs  (Cal.  App.)  615. 

(K)  Verdict. 

S  881.  In  a  prosecution  under  Pen.  C!ode, 
I  601,  held,  that  the  verdict  need  not  specify 
the  particular  acts  and  intent  of  which  the  juir 
found  accuHed  pulty^People  t.  Banmoricn 
(ual.  App.)  572. 

S  881.  Under  Comp.  Lawx  1909,  f|  6755, 
B773,  6873,  6879.  where  a  plea  of  not  guilty 
and  a  plea  of  former  conviction  have  both  been 
Interp(wed,  there  must  be  a  verdict  on  both 
pleas  before  jndgment  of  conviction  can  be  ren- 
dered.—Putman  V.  State  (Okl.  Or.  App.)  460. 

Zm.  MOTIONS  FOB  MEW  TBIAX 
AND  IN  ABBEST. 

I  910.  Under  Comp.  Laws  1909^  I  6838,  com- 
ment by  the  prosecanng  attorney,  at  his  argu- 
ment, on  the  failare  of  accused  to  testify,  held 
ground  for  new  trial.— Kelly  t.  State  (Okl.  Cr. 
App.)  887. 

S  929.  That  a  bailiff  who  at  times  had  chance 
of  the  Jury  stated  to  various  persons  during  toe 
trial  his  belief  in  defendant's  soilt  hela  not 
ground  for  new  trial;  it  not  being  sliown  the 
Jury  heard  or  was  Infonned  of  It^People  v. 
Babcock  (Cal.)  S49. 

I  939.  An  applicatioD  for  a  new  trial  en  the 
ground  of  a  newly  discovered  witness  held 
properly  denied  for  want  of  diligence  to  procure 
the  witness.— SUte  v.  Wakely  (Mont)  95. 

I  940.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  upon  immaterial  mat- 
ters.—Paseo  T.  State  (Wyo.)  862. 

i  941.  A  new  trial  will  not  be  granted  be- 
cause of  newly  discovered  evidence,  which  Is 
merely  cumulative.— Paseo  v.  State  (Wyo.)  862. 

S  942.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  which  Is  in  the  na* 
ture  of  impeaching  evidence.— Paseo  v.  State 
(Wyo.)  862. 

I  945.   A  new  trial  wIU  not  be  granted  for 

newly  discovered  evidence  which  would  not  af- 
fect the  verdict.— Paseo  v.  State  (Wyo.)  862. 


{  957.  Sinscondnct  of  Jurors  held  within  Rev. 
Codes.  S  9350,  subd.  2,  and  not  within  subdivi- 
sion 4,  and  may  not  be  shown  by  the  jurors.— 
SUte  T.  Wakely  (Mont)  95. 

Znr.  JTUDOMENT,  BENTENGE,  AND 
FINAI.  OOiaaTBCEirT. 

8  995.  Judgment  In  a  prosecution  for  vio- 
lating Pen.  Code,  S  601,  held  to  have  adopted 
the  verdict  as  a  part  of  the  judgment  so  as  to 
Bufflciently  dealgnate  the  offense  within  section 
1207.— People  v.  Bamnovich  (CaL  App.)  572. 

(  A  judgment  In  a  criminal  case  must 
be  construed  in  Its  entirety.— Petq;>le  t.  Bamno- 
vich (Cal.  App.)  672. 

XV.  APPEAI.  ANB  EBBOB.  AND 
OEBTIOBABI. 

(B)  pp«aent«tion  and  Reaervntlou  In  Ijow« 
er  Court  of  Groanda  of  RctIcw. 

f  1032.  Whether  it  is  necessary  to  allege  in 
information  charging  larceny  from  the  person 
the  value  of  the  property  taken  held  to  be  rais- 
ed only  by  demurrer  to  the  information  at  the 
trial  undpr  plea  of  not  gnilty  or  after  the  trial 
in  arrest  of  judgment.— %x  pari£  IHwson  (Ida- 
ho) 090. 

I  1032.  In  construing  an  indictment,  ques- 
tioned for  the  first  time  on  appeal,  it  must  be 
held  sufficient,  unless  so  defective  that  by  no 
construction  can  tt  be  said  to  charge  the  offense 
for  which  de'endant  was  convicted.— State  v. 
Raymond  (Nev.)  17. 

j  1036,  Error  in  admitting  evidence  not  ob- 
jected to  at  trial  cannot  be  considered  on  ap- 
peal.—People  T.  Ayhens  (CaL  App.)  789. 

{  1086.  Objection  that  witness  making  trans- 
lation Into  Knglish  is  not  competent  &ld  not 
well  taken,  in  absence  of  nffirinative  showing. — 
State  V.  Louie  Moon  (Idaho)  757. 

{  1037.  Defendant  may  not  complain  of  an 
improper  remark  of  the  district  attorney  in  ar^ 
gument,  where  be  did  not  ask  that  the  jury 
be  instructed  tbat  it  was  improper,  and  to  dis- 
regard it— People  v.  Babcock  (Cal.)  549. 

S  1038.  In  a  prospcntlon  under  Pen.  Code. 
(  470a,  making  it  a  crime  to  utter  a  bank  check 
with  Intent  to  defraud,  held  that  the  accused 
cannot  complain  of  the  failure  of  the  court  to 
read  that  part  of  the  section  defining  credit, 
where  no  request  was  made.— People  Spen- 
cer (Cal.  App.)  1089. 

I  1039.  When,  upon  a  Tiew  of  the  locos  in 
quo  by  the  jury,  tney  are  not  accompaaled  by 
tne  trial  judge,  the  uilnre  of  the  defendant  to 
object  in  time  defeats  his  right  to  complaint.— 
State  V.  Louie  Moon  (Idaho)  757. 

I  1056.  Refusal  to  permit  counsel  for  de. 
fendant  in  criminal  case  to  be  heard  upon  the 
law  of  the  case  before  instructions  are  read  to 
the  jury  held  to  operate  as  ezceptioo  to  each 
paragraph  in  instructions,  and  as  a  request  to 
give  proper  instructions.- Thompson  v.  State 
(Okl.  Cr.  App.)  216. 

}  1006.  Where  trial  court  refuses  request  of 
counsel  for  defendant  to  be  beard  on  questions 
of  law,  the  Criminal  Court  of  Appeals  held 
required  to  scrutinize  the  itistructions  and  to 
set  aside  judgment  for  error,  whether  they  are 
excepted  to  or  not.— Thompson  v.  State  (Okl.  Cr. 
AppO  216. 

(C)  Proo««dfnKa   for   Transfer   of  Canae. 

and  Bfleot  Tkercof. 

I  1069.  Where  accused  In  a  misdemeanor 
case  did  not  procure  an  order  extending  the  time 
for  taking  an  appeal,  pursuant  to  Comp.  Laws 
1909,  S  6948.  the  appeal  will  be  dinmisaod, 
though  be  procured  orders  extending  the  time 
for  making  and  serving  a  case-made,  as  re- 
quired by  section  6951.— Stnmitf  v.  State  (Okl. 
Or.  Aw.)  648. 
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i  1069.  Under  Oomn.  Lawt  ]00»,  |  6848,  it 
ii  aa  «BBeDtiRl  to  obtain  an  order  Ktendlng  tlie 
time  to  perfect  as  appeal  as  It  ia  to  have  an  or* 
der  eztendinK  tbe  time  to  make  and  eerve  a 
case-made.— OuUens  t.  State  (ObL  Or.  App.) 
649. 

I  1069.  A  aecond  order,  attempting  to  ex- 
tend the  time  within  which  accaied  might  per- 
fect his  araeal,  waa  void,  where  made  after  the 
time  originally  granted  for  that  purpose  had 
expired.— LesUe  v.  State  {Okl.  Cr.  App.)  649. 

I  1069.  Where  appellant  does  not  perfect  bis 
appeal  witliin  the  time  allowed,  tbe  appeal  will 
be  dismlaeed  on  motion,  and  a  delay  caaaed  by 
tbe  mlBcarriage  of  matter  sent  by  null  is  at  the 
peril  of  counsel.— Canxiady  t.  State  (OU.  Cr. 
App.)  653. 

I  1069.  The  Criminal  Court  of  AppoaJs  has 
no  jurisdiction  to  consider  an  appeal  perfected 
after  the  time  legallr  allowed  the  trial  court, 
and  It  win  be  dinnlesed.— Byera  t.  State  <Oki. 
Or.  App.)  663. 

i  1068.  Where  accused  did  not  file  a  mis- 
demeanor appeal  in  tbe  Criminal  Court  of  Ap- 
peals until  after  tjie  time  allowed  for  perfecting 
the  appeal,  tbkt  court  did  not  acgnlre  Jurisdic- 
tion of  the  appeal,  and  !t  will  be  dlamlssed. — 
Trione  r.  State  (OkL  Or.  App.)  655. 

I  1069.  The  Criminal  Court  of  Appeals  does 
not  have  jurisdiction  of  an  appeal  in  a  misde- 
meanor case,  perfected  after  the  time,  aa  ex- 
tended by  the  trial  court,  for  perfecting  an  ap- 
peal.—Holmes  T.  State  (OU.  Gr.  App.)  656. 

S  10G8.  Appeal  from  a  conviction  In  a  mis- 
demeanor case  heid  dismissed  for  want  of  juris- 
diction.—PuUingim  V.  State  (Okl.  Cr.  App.)  722. 

I  1069.  An  appeal  not  being  perfected  in 
tbe  time  allowed  uierefor  1^  the  trial  court,  the 
appellate  court  acgolred  no  juriadletlon.— How- 
efi  V.  State  (OU.  Cr.  App.)  723. 

t  1071.  County  judge  pro  tempore  may  fix 
time  for  filing  petition  in  error  in  the  Criminal 
Court  of  Appeala.  but  cannot  extend  the  time. 
— Anitin  v.  State  (OkL  Or.  App^)  1098. 

(D)  KmovC  mmA  PvomedUiva  Hot  Im  Kae- 
•rd. 

I  1087.  Where  the  record  faila  to  show  that 
notice  of  appeal  was  ever  served  on  the  clerk 
of  the  county  court,  as  required  by  law,  tills 
court  acqnirea  no  jurisdiction  of  the  cause,  and 
most  dismiss  the  appeal.— Bolton  v.  State  (Okl. 
Or.  App.)  656. 

I  1098.  An  order  extending  the  time  for  ap- 
peal held  not  a  part  of  the  case-madet  so  that  it 
could  not  be  considered  on  appeal.— Byers  v. 
SUte  (Okl.  Cr.  App.)  653. 

i  1098.  A  case-made,  served  after  the  time 
granted  for  preparing  and  serving  a  case-made 
In  a  miademeanor  case,  will  be  itrkkenj— fifgan 
T.  Bute  (OU.  Or.  App.)  660. 

I  1099.  Service  of  case-made  after  order  ex- 
tending the  time  previously  granted  had  ex- 
pired AeJd  void.— Watson  v.  State  (Okl.  Cr. 
App.)  661 ;  Moore      Same,  Id. 

I  1089.  Appeal  will  be  diemissed ;  what  pur- 
ports to  be  me  case-made  not  being  signed  and 
certified  to  the  judge  who  presided  at  the 
trial,  and  not  being  certlSed  to  as  a  transcript 
of  the  r»eoxd.^Nei8on  t.  Stau  (OkL  Or.  App.) 
654. 

{  1088.  Orders  extending  the  time  for  pre- 
paring and  serving  a  case-made  in  a  misde- 
meanor prosecution,  made  after  the  time  for 
serving  tne  case-made  bad  expired,  were  vold^ 
Barker  v.  State  (OkL  Or.  App.)  654. 

I  1069.  A  case-made,  served  in  a  ndsdemean- 
or  case  after  the  time  legally  granted  for  serv- 
ing It,  will  be  strickoi  from  the  reeohl.r-Barker 
V.  State  (OkL  Or.  App.)  654. 


I  109a  After  tiia  expiration  of  tiia  time 
original^  granted  for  preparing  and  servii«  a 

case-made  in  a  misdemeanor  prosecution,  the 
contt  did  not  have  power  to  make  a  second 
order  of  extension.— Trione  v.  State  (Okl.  Cr. 
App.)  655. 

S  1009.  County  judge  pro  tempore  may  fix 
time  for  making  case  and  serving  same,  bnt 
cannot  extend  the  time.— Austin  v.  State  (OU. 
Cr.  App.)  1098. 

S  1102.  Where  Qie  service  of  a  case-made 
la  void  for  failure  to  serve  within  tbe  time 
legally  granted,  it  most  be  stricken  from  the 
record;  and,  if  no  error  ia  Connd  in  the  traa- 
ficript  of  tbe  record,  the  judgments  will  be  af- 
firmed.- Watson  v.  Stoto  (Old.  Cr.  App.)  651; 
iloore  V.  Same,  Id. 

{  1105.  The  failure  of  tiie  couuty  judge  or 
cleric  to  sign  and  certify  a  transcript  and  case- 
made  in  a  misdemeanor  case  cannot  be  sup- 
plied and  obviated  by  a  stipulation  of  tb« 
attorneys.— Paris  v.  State  (OkL  Cr.  App.)  066. 

I  1106.  The  transcript  having  been  filed  aft- 
er the  expiration  of  the  time  legally  granted  to 
perfect  the  appeal,  held,  that  ft  woiud  be  dis- 
missed for  want  of  jurisdiction. — Leslie  v.  State 
(Okl.  Cr.  App.)  049. 

I  1106.  The  Court  of  Criminal  Appeals  held 
not  to  have  acquired  jurisdiction,  the  ttmnscript 
of  record  not  having  been  filed  therein  till  more 
than  six  montiis  after  cmtiy  of  judxinent  appeal- 
ed from.— Alexander  v.  State  (OU.  Cr.  App.) 
722. 

S  1106.  County  judge  pro  tempore  mar  fix 
time  for  filing  case-made  In  the  Criminal  Court 
of  Appealfi.  but  cannot  extend  the  time. — Austin 
V.  State  (Okl.  Cr.  App.)  1088. 

i  1106.  Under  O.  L.  H  1621.  1623,  an 
an>eal  will  be  dismissed,  where  more  than  five 
days  have  elapsed  between  tiie  laat  extension  of 
time  for  filing  the  tnmscript  and  ite  actual  fillnx 
in  the  Supreme  C!onrLr^teto  v.  Webb  (Or.) 
272. 

I  ma  Under  Pen.  Code,  H  1237.  1238, 
1241.  1246,  reUting  to  appeah^  held  that,  where 
defendant's  announeement  of  appeal  waa  not 
shown  by  the  minntes,  defendant  could  apply 
to  the  trial  court  for  a  correction  of  reccoa. 
—People  V.  I^Mser  (Cal.  App.)  688. 

(B)  Aaalarasaeot  of  Bnon  aatf  Briofh. 

I  IIBO.  The  appellate  court  need  not  search 
the  record  for  error,  where  no  asadnnoents  of 
error  are  made  by  biief.— People  v.  Ferry  (CaL 

App.)  1036. 

S  1130.  Where  no  briefs  are  filed  or  oral  ar^ 
gumente  made,  the  conviction  will  be  affirmed, 
unless  prejndidal  error  appears  on  the  face  of 
the  recmd.— Llttrell  t.  Suto  (OU.  Cr.  App.) 
1101. 

(F)  DlamlaNU*  HMUFtas,  mA  m«kewl»ir- 

I  1131.  Tbe  grantins:  of  a  parole  by  the 
Governor  pending  accused's  appeal,  and  its  a<^ 
ceptance,  requires  tbe  dismissal  of  the  appeal 
upon  it  being  brought  to  the  appellato  court's 
attention.— Gadenbead  v.  State  (Okl.  Cr.  App.) 
462;  James  v.  Same  (OkL  Or.  App.)  (151: 
Arnold  v.  Same  (OU.  Cr.  App^  Small- 
wood  V.  Same,  Id.;  Fossett  v.  Same  (OkL  Cr. 
App.)  663. 

{  1131.  Where  a  pardon  Is  granted  and  ac- 
cepted and  brought  to  tiie  attention  of  this 
court  pendinjt  an  appeaL  the  appeal  win  be 
diaraisxed.— Parkes  v.  State  (OkL  Cr.  App.) 
651;  Keith  v.  Same  (OkL  Cr.  App.)  6K!; 
Rboads  V.  Same,  Id. 

J 1131.  An  appeal  will  not  be  considered, 
ere  plaintiff  in  error  is  a  fugitive  from  jos- 
tiee,  bnt  win  be  dismissed  on  pr^r  motion.— 
Moiey  V.  State  (Okl.  Cr.  App.)  TO4. 
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Ji  1187.  Defendant  coneentlnr  to  order  p»* 
tting  jury  to  view  premises  held  not  to  M 
beaid  to  assign  error  in  the  making  of  aucn 
order.— State  v.  Lonie  Moon  (Idaho)  757. 

I  1166.  The  granting  of  a  new  trial  for  new- 
Ij  discovered  evidence  will  not  be  dlBtnrbed,  on- 
less  discretion  of  court  was  abnaed,  or  a  clear 
legal  right  of  aecnaed  violated.— Paseo  v.  State 
(Wyo.)  Bflfi. 

1  USS.  Determination  of  the  trial  judge  as 
to  the  voluntary  character  of  a  confession  held 
iBvlewable.— State  v.  Garrison  (Or.)  657. 

I  1159.  A  verdict  of  guilty  will  be  sustain- 
ed on  appeal  where  the  evidence  violently  con- 
flicted.—Feople  V.  Bamnovich  (Oal.  App.)  572. 

I  1159.  The  guestlooa  of  fact  held  to  be  for 
the  jury,  notwithstanding  some  of  the  state- 
ments of  prosecuting  witness  were  conflicting, 
and  otheiB  recount  matters  highly  In^jrobable.— 
People  V.  Jacobs  (Oal.  App.)  615. 

I  1159.  A  jury  finding  on  whether  one  was 
an  accessory  Is  conclusive.— State  v.  Smith 
(Nev.)  19. 

I  1163.  The  rule  that  prejudice  will  be  pre- 
sumed to  have  resulted  to  accused  from  an  error 
at  trial  is  not  in  effect  in  Montana.— State  T. 
Barrett  (Mont.)  896. 

t  1163.  Misconduct  of  juror  held  presamed 
to  be  prejudicial.— State  v.  Thome  (Utah)  58. 

I  1165.  By  the  express  provialonB  of  Crim- 
inal Practice  Act,  i  580,  no  error  In  criminal 
pnceedinga  shall  render  them  invalid,  unless  It 
actually  prejudices  accused  in  a  snbstantial 
right.— State  v.  Smith  (Nev.)  19. 

f  1165.  Error  to  cMistltnte  ground  for  re- 
versal held  required  to  relate  to  material  mat- 
ter, and  result  in  depriving  defendant  <n  snb- 
stantial right  to  his  injury.— Thompson  v.  State 
(Okl.  Or.  App.)  216, 

I  1165.  Irregularities  not  affecting  material 
issues,  and  which  do  not  deprive  the  defendant 
of  a  substantial  right  to  his  injury,  held  not 
ground  for  reversal.— Thompson  v.  State  (Okl. 
Cr.  App.)  216. 

I  1166^.  Refusal  to  appoint  triers  to  deter- 
mine the  Dias  of  a  Jnror  held  not  erroneous.— 
State  V.  Casey  (Nev.)  6, 

I  1169.  Where  It  cannot  be  said  that  the 
Tvdict  of  guilty  would  have  been  rendered  had 
incompetent  evidence  been  excluded,  error  in 
admitting  it  is  reversible.— People  t.  Ayhens 
(Cel.  App.)  789. 

S  1169.  The  admission  of  a  written  state- 
ment in  a  homidde  case  held  reversible  error. — 
Ehrhardt  v.  People  (Colo,)  164. 

I  1169.  Any  error  in  admitting  answers  to 
questions  aaked  in  a  bu^laxT  case  held  not 
prejudicial.— State  v.  Barrett  (Mont)  895. 

{  11G9.  Error  In  admitting  a  statement  of 
a  co-conspirator  in  a  prosecution  for  larceny 
by  conspiring  with  otiiers  held  harmless  to  ac- 
cnsed :  lie  not  being  mentioned  therriiL— State  v. 
Smith  (Nev.)  19. 

I  1169.  Error  in  admitting  evidence  oC  a 
fact  which  was  apparently  conceded,  and  to 
which  other  witnesses  testiGed,  was  harmless 
to  accused.— State  v.  Smith  (Nev.)  19. 

I  1169.  Voluntary  statement  of  witness, 
voidi  the  court  immediately  excludes  and  in- 
structs the  jury  not  to  consider,  held  not  ground 
for  reversal.— ThompsoD  t.  State  {Oo.  Cr. 
▲pp.)  216. 

I  1169.  Admission  of  incompetent  evidence 
on  promise  to  show  that  it  is  admi!>sible  held 
not  cured,  on  failure  to  make  such  showing,  by 
striking  the  testimony  out  and  in  instructing 


the  jury  not  to  consider  it— Thompson  v.  State 
(Okl.  Cr.  App.)  216. 

I  1169.  Admibslon  of  evidence  in  a  prosecu- 
tion for  carnal  knowledge  of  a  female  under  18 
years  of  age  held  harmless,  despite  Comp.  Laws 
1907.  i  6Ca6.  as  accosed  took  the  stand.- State 
v.  MatUvl  (UtaJi)  81. 

I  1169.  On  a  trial  for  maintalnhig  a  liquor 
Duinaace,  the  error  in  admitting  certain  evidence 
held  not  prejndiciai.— State  v.  Falkenstine 
(Wash.)  264. 

i  1169.  Error  In  admittinc  opinion  evidence 
held  not  prejudicial  to  accused.— Paseo  v.  State 
(Wyo.)  8&. 

S  1170.  The  exclusion  of  proof  that  a  wit- 
ness for  the  state  was  actuated  by  motives  of 
revenge  against  accused  held  prejudicial.— Troz- 
Bo  V.  People  (Colo.)  160. 

fi  11701^.  Refusal  to  permit  a  witness  to 
testify  to  a  fact  on  cross-examination  held  not 
prejudicial  In  view  of  statements  made  by  the 
witness.— State  v.  Wakely  (Mont)  95. 

S  1170%.  Befnsal  to  allow  a  detective  to  tes- 
tify to  a  fact  on  croas-examlnatlcxi  held  not 
prejudicial.— State  v.  Wakely  (Mont.)  95. 


S  11701^.  The  exclusion  of  tesUmonv  on  a 
trial  for  gaming  heU  not  pnjudieial^tate  v. 
Wakely  (Mont)  95. 

I  1171.  In  view  of  a  presumption  Qiat,  it 
there  was  any  record  of  the  birth  of  proseca- 
trix  in  statutory  rape  defendant  would  have 
obtained  it,  held,  the  erroneous  statement  of 
the  district  attorney  in  argument  that  at  the 
time  of  her  birth  the  law  reqolrii«  registration 
of  birth  was  not  in  force  was  harmless.- Peo- 
ple V.  Babcock  (Cal.)  549. 

8  1172.  Where  evidence  was  Insufficient  to 
SQStain  defense  oi  alibi,  error  in  charge  on  the 
subject  held  not  material,  but  harmless.— 
Thompson  v.  State  (OkL  Cr.  App.)  216. 

I  1172.  Error  In  an  instruction  in  a  crim- 
inal case  requiring  a  defense  to  be  proved  by  a 
preponderance  ot  the  evidence  was  fnndamental, 
requiring  a  reversal,— Mitchell  v.  State  (Okl. 
Cr.  App.)  650. 

I  1177-  Where  information  was  for  stealing 
mules,  under  Comp.  Laws  1909,  §  2606,  and  the 
verdict  was  guilty  as  chareed,  that  the  court 
adjudged  defendant  guilty  of  grand  larceny  held 
not  reversible  error.— Crowell  v.  State  (OkL  Cr. 
App.)  883. 

(H)  Dot«mlii«tioK     and    Dlapoaltlon  of 
Cause. 

S  1182.  The  appellate  court  is  not  bound  to 
search  the  transcript  for  errors,  where  accused 
does  not  appear  by  counsel. — People  v.  Rameriz 
(Cal.  App.)  933. 

I  1184.  Where  the  words  "grand  larceny" 
were  mistakenly  used  in  entering  a  judfiment  in 
a  prosecution  tor  stealing  mules,  the  judgment 
will  be  modified  on  appeal,  under  Comp.  Laws 
1909,  I  e965.-On)weU  t.  State  (Okl.  Or.  App.) 
883. 

I  1186.  Rev.  St.  1908,  Sfi  19S6.  1086.  held 
not  to  cure  an  omission  to  require  that  accused 
be  arraigned  and  that  he  plead  to  the  indict- 
ment.—ra>ple  ▼.  Heath  (Cola)  138. 

Ji  1188.  Where  evidence  on  appeal  shows  no 
ease  committed,  the  cause  will  be  reversed 
and  remanded,  with  directions  to  dismiss.— Cum- 
mins T.  State  (OkL  Cr.  App.)  1099. 

CROPS. 

See  Indictment  and  Infonnation,  i  111. 

I  1.  The  word  "crops"  includes  growinc 
grain  or  grass.- Hogan  v.  Superior  Court  of 
Slerced  County  (Caf.  App.)  947. 
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CROSS-EXAMINATION. 

Se«  Crimioal  Law.  H  672,  696;  WitneaKs.  SS 
248,  268.  281.  267.  801,  828,  880^  872;  892. 

CROSSINGS. 

Sm  Railroads,  i  400. 

CUMULATIVE  EVIDENCE. 

Sm  N«w  Trial,  |  104. 

CURATIVE  ACTS 

Bm  Statntea.  |  268. 

CURTESY. 

See  Indiana,  |  18. 

CUSTODY. 

See  Habeas  Corpus.  S8  90,  113 ;  Infants,  $  19. 

CUSTOMS  AND  USAGES. 

I  14.  Parties  to  a  contract  held  presumed 
not  to  intend  to  follow  a  custom  as  to  the  dura- 
tion of  a  contract  in  riew  of  anmistakable 
terms  fixing  the  duration.— California  Pine  Box 
&  Lumber  Co.  t.  Wasatch  Orchard  Oo.  (Utah) 
35. 

I  15,  In  an  action  by  a  commission  house  for 
money  loaned  to  defendant,  evidence  of  the  cus- 
tom of  representatives  of  Bastern  houses  to 
draw  drafts  upon  such  houses  upon  consign- 
ment of  stock  to  them  held  admisdble.— KnoUin 
T^^estem  Uve  Stock  Obmmlssion  Oo.  (Colo.) 

CUTTING  TIMBER. 

See  Treqtan,  H  52,  61. 

DAMAGES. 

See  Animals,  I  74;  Appeal  and  Error,  (8  882, 
1013.  1064,  1140;  As»,ault  and  Battery,  fi 
36;  Brokers,  S  69;  Dt-iith,  §§  99,  104;  Emi- 
nent Domain,  fiS  110.  2Si):  Fraud,  «  25;  In- 
junction, f  239;  InUTfSt,  i  19;  Libel  and 
Slander,  §§  66,  123;  .Mechanics'  Liens,  §245; 
Morma-es,  g  311':  Navigable  Waters,  J  39; 
riuinliuj,',  §  S;  Sak's,  Sit  418,  442;  Specific 
Performance,  S  30 ;  Tr^'jpass,  H  52,  61. 

XV.  UQUrDATED  DAMAGES  AHD 
PENALTIES. 

I  77.  Whether  a  sum  fixed  by  a  contract 
as  damages  for  breach  be  a  penalty  or  liqui- 
dated damages  depends  upon  the  intention  of 
the  parties,  which  is  conclusivei  hot  the  lan- 
guage of  the  contract  is  not  condosiTe  as  to 
their  intention.— Bilz  t.  Powell  (Colo.)  844. 

§  81.  Where  a  contract  provided  that  the 
principal  should,  out  of  his  agent's  commis- 
sions, retain  a  certain  amount  which  was  to 
be  forfeited  as  damages  in  case  the  agent  broke 
the  contract,  the  amount  of  the  deposit  might 
be  lawfully  retained,  if  it  was  intended  by 
tlie  parties  as  liquidated  damages  and  not  a 
penalty.— Bilz  v.  Powell  (Colo.)  344. 

8  81.  A  sum  fixed  as  damages  for  an  agent's 
breach  of  his  contract  heJd  to  be  liquidated 
damages  and  not  a  penalty^Blla  t.  Powell 
(ColtO  344. 

§  81.  A  contract  provision  for  liquidated 
damages  held  not  iDvalid  because  the  stipulated 
amount  increased  as  the  contract  drew  nearer 
completion.— Bilz  v.  Powell  (Colo.)  344. 


V.  EXEBfPIJUftT  DAMAOBS. 

8  91.  Exemplary  damage*  defined.— RnsK 

Tolman  (Utah)  64. 

I  91.  Acts  of  a  money  loaner  in  filing  an 
aninunent  of  wages  with  plalntilFa  employer, 
caoBing  his  snapension,  held  not  to  entitle  puin- 
tlff  to  exemplary  damages.- Rugg  t.  Tolman 

(Utah)  64. 

VU.  IHADEQUATE   AXTD  EXCESSIVE 
DAMAGES. 

8  132.  A  personal  injury  verdict  for  $2,250 
held  not  to  ezcesBive  as  to  require  a  new  trial. — 
Harris  t.  Seattle,  R.  ft  S.  By.  Co.  (Wash.)  001. 

S  132.   A  verdict  for  $3,000  for  plaintiff  em- 

f)loy$  in  a  personal  injnr;  action  held  not  so 
nrge  as  to  show  improper  motive  in  its  ren- 
dition—McLeod  T.  Cnilwgo,  M.  ft  P.  S.  Ry. 
Co.  (Wash.)  749. 

VIXX.  PUEADINQ,  EVTDEICOE,  AMD 
ASSESSMEKT. 
(A)  PlMdlns. 

8  146.  Certain  damages  held  special  damag- 
es, which  should  t>e  pleaded  in  an  action  for 
flooding  the  lands  by  driving  timber.— Derant  v. 
Eureka  Lumber  Co.  (Mont)  1060. 

8  151.  The  complaint  need  not  allege  ex- 
emplary damages  separately.— Stark  t.  Epler 
(Or.)  m 

(B)  BvlAenee. 

}185.  Stvidence,  in  an  action  for  persona) 
uries,  alleged  to  have  resulted  from  a  colli- 
sion between  a  street  car  and  an  express  wagon, 
held  sufficient  to  show  that  the  plaintiff's  loss 
of  voice  was  caused  by  the  n^Ugence  of  the 
street  railwajr  company.— Spear  v.  Uoited  Rail- 
roads of  San  Francisco  (CaL  App.)  95&. 

I '186.  Evidence  Md  to  warrant  a  finding 
that  the  Injartea  were  jwrmanait— Lewis  v. 
Portland  Ry.,  Light  ft  Power  Co.  (Or.)  42a 

B  189.  E}7idenoe  held  not  to  show  the  pnr- 
chasers-  of  lots  were  damaged  by  a  water  plant 
not  being  installed  in  the  time  agreed. — Herrick 
Improvement  Co.  v.  Kelly  (Wash.)  706. 

DAMS. 

See  Waters  and  Water  Connei,  |  9U 

DEATH. 

See  Druggists,  S  9;  Evidence,  |8  314,  317;  In- 
diane.  S  15;  Master  and  Servant.  If  286, 289; 
Negligence.  H  119,  136;  Pleading,  {  317; 
Trial,  |  362. 

r.  EVTDEKOE  Or  DEATH  AMD  OF 
SURVrVOBSHIP. 

8  6.  Code  Civ.  Proc.  S  1963,  subd.  40,  rais- 
ing presumptions  of  survivorsliip  where  persons 
perished  in  a  common  disaster,  nel4  to  only  ap- 
ply where  the  times  of  death  cannot  be  ^own 
by  direct  or  drenmstantial  evidence.— In  re 
Loucks'  Estate  (Cal.)  673. 

8  6.  The  surrivorship  of  one  of  two  perish- 
ing in  a  wreck  must  l>e  established  by  a  pre- 
ponderance of  the  evidence  in  a  contest  between 
the  heirs  of  both  decedents^In  xe  Loncks'  Es- 
tate (Cal.)  673. 

B  6.  EMdence  in  a  contest  between  the  heirs 
of  a  fatlwr  and  those  of  his  daughter,  both  of 
whom  perished  in  a  railroad  accident,  held  to 
sustain  a  finding  that  the  daughter  survived  her 
father.— In  re  Loucks'  Estate  (Cal.)  673. 

n.  AOTZOES  FOB  OAUSIHO  DEATH. 
(B)  Damnaea,  vartcttim,  mr  PIm«. 

8  99.  In  an  action  for  damages  for  death,  an 
award  of  $13,500  held  not  excessive.— Neal  v. 
Phoenix  Lumber  Co.  (Wash.)  267. 
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(F)  Trial,  J«4«Mi*B4t  Mt«  R«Tlew. 

I  101.  In  an  action  for  the  death  of  a  serv- 
ant, an  iDBtruction  npoa  the  measure  of  dam- 
agei  held  not  erroneous  as  auumine  a  certain 
tact.— Meal  t.  Pbcenix  Lumber  Go.  (Wash.)  267. 

DEBTOR  AND  CREDITOR. 

Sea  Descent  and  Distribution,  8  119:  Bgnitr* 
f  88;  Bvidence,  S|  6.  471;  FrandntoDt  Gon- 
vejances;  Homeatead,  ||  180.  189;  Mort- 
gsgea,  I  216;  PArmeat,  |  22. 

DECEDENTS. 

8«a  Exacoton  and  Administratora:  Witnesses, 
I  168. 

DECEIT. 

86*  Fraud.  M  9-26. 

DECISION. 
8m  Goorta,  H  89,  90,  97. 

DECURATIONS. 

See  Criminal  Law.  SS  886,  413,  422,  424;  Eri- 
dence,  1  121:  Principal  and  Ajient,  |  22; 
Wills.  IS  165,  166;  WUnesaes,  8  240. 

DEDICATION. 

Be*  Monfc^l  Corporations,  8  274. 

IL  OPEBATIOX  AKD  EFFECT. 

I  67.  Where  land  Is  dedicated  to  the  pnbUe 
for  a  highway,  a  municfpality  embracing  the 
same  may  not  grant  a  fraocbise  to  another  for 
the  use  of  the  soil,  for  a  nurpose  not  incidental 
to  the  effective  use  of  t^e  land  by  the  public  for 
travel.— Gurnsey  t.  Northern  California  Power 
Go.  (Cal.)  906. 

DEEDS. 

Bee  Aclcnowledgment ;  Appeal  and  Error,  8 
171;  Contracts,  8  123;  Covenants;  Ease- 
ments, I  14;  Husband  and  Wife.  8  254;  In- 
dians, 8  15;  Mortnfces:  Pleading,  I  36; 
Taxation.  (8  670,  748-7S9.  800;  Tr£il,1|404; 
Vendor  and  Porchaaer,  88  IBl.  314. 

m.  OOESTBVOTIOK  AED  OPEBA» 
TION. 

(O)  Batates  and  Inter«sta  Created. 

8  124.  No  repivnancy  held  to  exist  between 
a  conveyance  of  a  fee  and  a  reservation  of  an 
casement.— Weller  v.  Brown  (Cal.)  517. 

I  124.  In  view  of  L.  O.  L.  8  7103,  a  deed 
need  not  contain  the  word  "heirs"  in  order  to 
convey  a  fee-simple  estate.— Ford  t.  Oregon 
Electric  Ry.  Co.  XOr.)  800. 

(B)  Conditions  nnd  Reatiletlou. 

8  165.  A  provision  in  a  deed  held  not  a 
condition,  so  that  nonctmipLiance  therewith  by 
tlie  Kxantee  did  not  caase  title  to  revert  to  the 
grantor.— Weller  t.  Brawn  (Cal.)  617. 

DE  FACTO  CORPORATIONS. 

Sea  GorporttlonB.  8  28. 

DEFAULT. 

Sea  Jndzment,  88  139,  142;  Tenancy  In  Gom- 
mon,  f  6;  vendor  and  Parcbaser,  88  101, 
834. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  88  62,  66. 


DELIVERY. 

See  Sales.  88  81,  152.  4ia 

DELIVERY  WAGONS. 

See  Mtmldpal  Corporations,  8  703. 

DEMAND. 

See  Account,  8  1;  Sales,  88  81,  162. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  f  404;  Evidencflh  |  196. 

DEMURRER. 

See  Pleading,  88  8.  192-218. 

DEPOSITIONS. 

8  6S.  That  the  commissioner  before  whom  a 

deposition  was  taken  had,  at  the  instance  of  a 
solicitor,  previously  taken  the  affidavit  of  an- 
other witness  filed  la  the  case  did  not  disqualif)* 
the  commissioner,— State  v.  McDonald  (Or.)  281. 

L89.  Whether  the  infirmity  of  a  witness 
n  a  deposition  was  taken  continued  until 
trial,  so  AS  to  make  the  deposition  competent,  ia 
for  the  sound  discretion  of  the  trial  coort— 
State  V.  McDonald  (Or.)  281. 

DEPOSITS. 

See  Appeal  and  Error,  8  1001;  Banka  and 
BanUns,  88  148,  164. 

DEPOTS. 

See  Railroads.  88  226-254. 

DESCENT  AND  DISTRIBUTION. 

See  Appeal  and  Error,  8  843;  Bastards,  88  100, 
104;  Death.  8  6:  Ezecuton  and  Administra* 
tors;  Homestead.  88  184.  141;  Hnaband  and 
Wife.  8  249;  Indians,  8  IS;  ^Ua- 

I.  EATUBE  AHD  OOUKSE  IE  OEE- 

8  4.  As  a  role,  the  descent  of  real  pn^rty 
is  governed  by  the  lex  rd  litie.— State  t.  Mc- 
Donald (Or.)  281. 

8  6.  As  a  rule,  the  distributicHi  of  personalty 
is  governed  by  the  lex  domicilii  decedentis. — 
State  v.  McDonald  (Or.)  281. 

m.  BlOaXS  AKD  I.IABIIJTIES  OF 
HEIRS  AND  DZSTBIBTTTEES. 

(C)  Bebts  of  Inteatnte  nnd  Inonmbrance* 
on  Propertr. 

8  110.  Where  a  widow,  appointed  adminis- 
tratrix of  her  husband's  estate,  removed  from  the 
state  assets  to  the  value  of  $75,000,  without 
eloeing  tier  administration  or  payinr  ctaims 
amounting  to  %IJBOO,  alie  was  persoDally  liable 
tmc  the  debta,— Eaatea  t.  Walley  (Colo.)  136. 

DESCRIPTION. 

See  Bonndarlea,  8  8;  Taxation,  8  421. 

DESERTION. 

See  Divorce,  8  37. 

DETECTIVES. 

See  Wltneaaea,  88  867,  372. 

DILIGENCE. 

See  Gontinnance,  8  37;  Criminal  Law,  8  030; 
New  Trial,  8  102. 
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DIRECTING  VERDICT. 

See  Appeal  and  Error,  H  287,  843;  Orimiiial 
Law,  1  753;  NegUsence.  {  136. 

DIRECTORS. 

Sm  Corpomtloiu,  M  84,  320.  361, 

DISBARMENT. 

SM'Attomer       Client,  H  44,  4Bb 

DISCHARGL 

See  Bankruptcy.  |  426;  Principal  and  Agent, 
H83,  81. 

DISCOVERED  PERIL. 

See  NeffliEence.  I  88. 

DISCRETION  OF  COURT. 

See  Appeal  and  Brror.  H  681,  909,  933,  956- 
982 ;  Gontinuanc&  |  7;  Ciiminal  Law,  { 
121;  DepOBltioaB,J  80;  Dismissal  and  Non- 
■mlt;  Exceptions,  Bill  <rf:  Gaming:,  fi  97 ;  Ha- 
beas Corpas,  H  90,  113;  Judnnent,  §  139; 
Mechanics'  Ueos,  I  309;  New  Trial,  §g  6,  70, 
99:  Pleading,  1816;  Trial,  fS  3,  206;  Wit- 
nesNi,  i  40. 

DISCRIMINATION. 

See  Carriers,  M  13,  201. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  §S  151,  262,  323.  327, 
356,  664,  773,  7^1-801,  1171;  Crim- 
inal Law,  H  1069,  1087.  1009.  1106,  1181. 
1188;  DlTorce.  SI  139,  228;  injunction.! 
239;  Judgment,  §  642:  Umitation  of  Ac- 
tions, I  l50;  >reciianicfl'  Liens,  §  M4;  Tax- 
ation. \  70S;  Trial,  G9  163,  IW,  384;  Wills. 
I  8S3. 

I.  ▼OZ.VNTABT. 

I  6.  Under  Bern,  ft  BaL  Code,  |  406,  the 
conrt  held  to  possess  dist^tionary  power  to 
grant  plalntilPB  motloo  for  a  dismissal  without 
prejudice.— -Williama  t.  CSty  of  Spokane  (Wash.) 

DISORDERLY  HOUSE. 

i  20.  To  justify  a  conviction  of  a  Tlolatioo 
of  Act  April  26,  1909  (taws  1909,  p.  470),  the 
state  held  required  to  prove  certain  facta.— 
Tnttio  v.  People  (Cola)  150. 

DISQUALIFICATION. 

Set  Jndges,  11  42^;  Jury,  H  94-133. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Saa  Criminal  Law,  »  210,  919,  1067,  1171; 
Highways,  }  120. 

DISTRICTS. 

Sm  Municipal  Corporations,      407,  869. 

DIVERSE  CITIZENSHIP. 

See  Bemoval  of  Causes,  SS  30-48. 

DIVERSION. 

See  Waters  and  Water  Coursed,  |S  30,  119, 
145.  154. 


DIVISION, 

See  Counties,  U  14,  16. 

DIVORCE 

See  ^^waranee,  |  9;  Frandalent  OonTcraneea, 

I.  HAVOBE  AMD  FOKM  OF  BEKEDT. 

I  11.  Divorce  iorisdictlon  should  be  adminis- 
tered  In  view  of  the  public  good,  as  well  as  pri< 
vate  ri^ts.— Jones  v.  Jones  (Or.)  414. 

IL  OBOUITDS. 

I  16.  "Impoten^,"  as  a  cause  for  divorce. 
de$ned.--Banger  v.  Bunger  (Kan.)  1017. 

I  87.  In  view  of  Or.  Code,  tt  95.  96,  defend- 
ant held  to  have  deserted  her  hnsband.— Keesej 

V.  Keesey  (Cal.)  1054. 

S  37.  Declarations  by  a  wife  Md  neither  to 
constitute  desertion  nor  to  justify  faer  hnsband 
in  leaving  her.— Keesey  v.  Keesey  <CkL)  1054. 

S  37.  Certain  conduct  held  not  to  be  evidence 
of  desertion,  but  to  show  separation  by  consent, 
with  the  understanding  that  one  of  the  spouses 
jrould  for  a  divorce.— Keesey  t.  Keesey 

m.  DEFENSES. 

I  SO.  A  decree  of  divorce  is  improper  where 
the  parties  settled  their  diiferencea  and 
ed  cohabitatiffli.— Jones  v.  Jones  (Or.)  414. 

1  60.  A  divorce  suit  falls  on  condonation, 
after  conuneDcunent  of  the  snitr— Jones  t.  Jones 
(Or.)  414. 

J 61.  Bepetitlon  of  condoned  acts  after  a 
t  has  failed  on  account  of  such  condonation 
does  not  revive  the  suit,  so  aa  to  authorixe  a 
decree  therein,  but  affords  ground  for  a  new 
suit— Jones  v.  Jones  (Or.)  414. 

XV.  JVBISDICTION.  PBOOEEDIXOS, 
Aira  BEEJEF. 

I  128.  Divorce  held  not  to  be  granted  on 
grounds  of  impotency,  where  accused  wife  offers 
to  sulnnit  to  expert  examinatian,  and  no  ex- 
pert testimony  Is  offered  against  her.<— Bunger 
V.  Bunger  (Kan.)  1017. 

(B)  DIsinlaMU,  Trial  or  HeavlMV.  If*w 
Trial. 

{  139.  The  parties  to  a  divorce  suit  cannot 
settle  it  to  the  prejudice  of  third  persona.— 
Jones  V.  Jones  (Or.)  414. 

AUMOHT,  AXI.OWAN0B^  AHD 
DISFOSITIOir  OF  FBOFEBTT. 

S  221.  A  husband  Is  property  reqoired  to 
furnish  means  to  the  wife  to  prosecute  a  di- 
vorce salt,  if  she  is  without  tneans  and  he  is 
able.— Jones  v.  Jones  (Or.)  414. 

S  228.  On  dismissing  a  divorce  suit  for 
condonation,  the  court  can  require  defendant 
to  comply  with  a  former  order  for  payment  of 
suit  money,  under  Lu  O.  L>  {  612.  aobd.  1,  so 
far  as  concerns  costs  and  attorney's  fees. — Jones 
V.  Jones  (Or.)  414. 

Vn.  OPEBATION  AKD  EFFECT  OF 
DIVOBCB,  AND  BIGHTS  OF 
DIVOBCED  FEBSONS. 

I  820.  li.  O.  Ij.  t  615,  held  penal  with  re- 
spect  to  its  prohibition  against  the  marriage  of 
divorced  persons,  as  distinguiabed  from  its  re- 
medial feature,  and  should  in  view  of  seotiou 
799.  subd.  30,  and  section  723.  and  Act  1901. 
p.  173,  8  1  (L-  O.  L.  I  7033),  be  given  a  liberal 
construction. — Wallace  v.  McDaniel  (Or.>  314. 
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S  320.  The  marriage  of  a  wife  agaliut  whom 
B  decree  of  divorce  bad  been  rendered  by  de- 
fault held  ralid.  under  O.  Ia  t  516,  prohibit- 
ins  merriaKeB  of  divorced  persons  within  a  cer- 
tain specified  time.—Wallace  t.  McDaniel  (Or.) 
814. 

DOCUMENTS. 

See  Evidence.  H  357-379. 

DOING  BUSINESS. 

Bee  Oorpoiatlons,  |  642. 


DOMICILE. 


See  Appeal  and  Error,  f 
Admlniatxator^  I  518; 


1024; 
Gifts, 


Ezecntwi  and 


Bet  Glfti. 


DONATIONS. 
DRAINS. 


See  Conatitutional  Law,  S  290;  Highways,  g 
120;  Municipal  Corporations,  SS  407,  859, 
950;  Waters  and  Water  Courses,  fl  4&,  110, 
126,  157,  247. 

XX.  ASSESSKEirra  ahd  sfegiai. 

TAXES. 

i  71.  That  certain  parcels  of  a  tract  will  not 
be  benefited  by  reclamation  levies  does  not  ex- 
empt the  assessment  of  the  tract  as  a  whole.— 
Reclamation  Dist.  No.  730  v.  Hershey  (Cal.) 
904. 

S  76.  In  view  of  Pol.  Code.  |  3455.  the  fact 
that  reclamation  commissioners  did  not  include 
the  coat  of  acquiring  certain  levees  In  their  esti- 
mate of  the  coat  of  the  work  heJd  a  mere  defect, 
not  preventing  the  supervisors  from  afterwards 
ordering  an  assessment  based  on  the  cost.  In- 
cludiug  such  levee8.~Bec]amation  Dist.  No.  730 
T.  Hershey  (Cal.)  004. 

§  90.  An  action  to  collect  reclamation  dis- 
trict assessments  held  not  subject  to  be  defeated 
by  showing  a  contract  between  owners  to  con- 
struct levees,  to  which  the  district  was  not  a 
party,  or  the  actual  construction  of  a  levee 
thereunder  by  an  owner. — Reclamation  Dist. 
No.  730  V.  Snowball  (Cal.)  905. 

DRAMSHOPS. 

Sea  Intoxicating  Liquors. 

DRUGGISTS. 

S  5.  The  pharmacy  act  (Gen.  St.  1909,  SS 
8095-8112)  does  not,  by  legislative  constructioo 
or  repeal  of  the  crimes  act,!  260  <GeQ.  SL  1909, 
I  2763),  render  it  lawful  to  sell  wood  alcohol 
without  labeling  It  aa  a  poison.— Campbell  v. 
Brown  (Kan.)  1010. 

S  9.  In  action  for  causing  death  by  negligent 
sale  of  wood  alcohol,  whether  deceased  applied 
for  alcohol  for  use  as  a  medicine,  intending  to 
use  it  as  a  beverape.  held  immaterial.— Campbell 
T.  Brown  (Kan.)  1010. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  §8  290-309. 

DUPLICITY. 

See  Indictment  and  Information,  SS  126,  137. 

DURESS. 

See  Contracts,  S  139. 


EARTHQUAKES. 

See  Evidence,  |  8. 

EASEMENTS. 

See  Deeds,  {  124;    Eminent  Domain,  S  317; 

Highways,  8  95;    Navigable  Waters,  g  36; 

Public  Lands.  S  135;  Railroads.  §S  53.  55; 
.  Waters  and  Water  Courses,  81  SO,  119,  146, 

I.  OKEATIOlf.  BXISTENGE,  AHD  TEB- 
MIHATIOM. 

I  12.  Aa  easement  may  be  acquired  by  con- 
tract where  It  appears  that  the  parties  con- 
templated that  privileges  intended  tor  the  per- 
manent use  of  the  property  shall  be  an  inci- 
dent of  the  principal  contract— Weller  v.  Brown 
(Cal.)  517. 

8  14.  A  covenant  In  a  deed  held  to  reserve 
to  the  grantor  such  rights  in  the  strip  con- 
veyed aa  he  would  have  in  a  public  street  If  It 
were  dedicated  aa  such,  as  well  as  a  negative 
eaaemeot  prohibiting  erection  of  buildings  opon 
the  atrip.— Weller  v.  Brown  (Cal.)  517. 

aECTMENT. 

See  Eminent  Domain,  8  280. 

X.  BIOBT  OF  AOTIOK  AHD  DE- 
FEHSES. 

S  1.  Under  L.  O.  L.  SS  325,  337,  title  to  land 
may  be  tried  in  an  action  to  recover  possession. 
— Weatherford  v.  McKay  (Or.)  969. 

§  11.  Ejectment  can  be  upheld,  when  based 
on  a  title  evidenced  by  a  final  certificate  issued 
by  the  register  or  receiver  of  the  local  land  oC- 
fice.— Weatherford  T.  McKay  (Or.)  969. 

8  11.  The  Institution  of  proceedings  by  the 
Commissioners  of  the  General  Land  Office,  pur^ 
suant  to  the  rules  of  practice  of  the  Interior 
Department  (31  Land  Dec.  I>ept.  Int  627),  to 
cancel  a  final  receipt  issned  for  public  land, 
held  to  deprive  the  court  of  jurisdiction  of  an 
action  of  ejectment  by  the  claimant  to  recover 
possession,  authorized  by  L.  O.  L.  8  825. — 
Weatherford  y.  McKay  (Or.)  969. 

m.  PLEADING  AHD  ETIDEHCE. 

fi  39.  One  relying  upon  an  equitable  title  In 
ejectment  must  specially  plead  the  facts  upon 
which  his  equitable  defense  rests.— Mitchell  T. 
Moses  (Cal.  App.)  685; 

IV.  TBIAK.  JPDQMBHT,  BHTOBOB- 
MEHT  OF  JUDOMEHT,  AHD 
REVIEW. 

8  116.  In  ejectment,  where  defendant  asks 
no  affirmative  relief,  judgment  divesting  title 
of  plaintiff  and  removing  cloud  on  defendant's 
title  held  erroneous. — Powers  t.  Tan  Dyke 
(Okl.)  797. 

ELECTION. 

See  Wills,  8  61. 

ELECTION  OF  REMEDIES. 

8  14.  An  election  of  one  of  several  remedies 
based  on  conflicting  theories,  held  a  bar  to  the 
subsequent  change  to.  or  adoption  ot,  tatj  other. 
-Hertiert  v.  Wagg  (Okl.)  209. 

ELECTIONS. 

See  Municipal  Corporations,  «  46,  867,  918; 
Perjury,  8  11 :  Pleading,  9  8. 
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m.  BIiECTIOir  DI8TRIOTB  OR  PB^ 
OINCTS  AlTD  OFFICERS. 

I  47.  While  the  elecUon  Uw  (Rem.  &  BaL 
Code,  §  4785)  requires  two  judges  aod  <me  in- 
spector for  each  pxednct,  the  fact  that  all  pre- 
cinetB  did  not  have  their  full  quota  of  officers 
■will  not  vitiate  an  election.— Mnrphy  v.  City 
of  Spokane  (Wash.)  476. 

i  SO.  The  failure  of  election  offlcers  to  take 
and  subscribe  the  oath  required  by  law  will  not 
defeat  an  election. — Murphy  t.  City  of  Spo- 
kane (Wash.)  476. 

{  55.  An  election  will  Dot  bo  declared  illegal 
because  the  election  offlciala  were  not  duly 
chosen  or  qualified. — Mniphy  City  9i  Spo- 
kane (Wash.)  476. 

{  55.  That  the  election  offlcers  were  prej- 
udiced for  a  certain  bond  issue  kdd  not  ground 
for  Betting  aside  the  election. — Murphy  t.  City 
of  Spokane  (Wash.)  476.  * 

S  55.  That  persoaa  In  bivot  of  a  certain 
bond  issue  secured  the  appointment  of  the  elec- 
tion officials  is  not  ground  for  setting  aside 
the  election.— Mnrphy   t.    City   of  Spolune 

(Wash.)  476v 

i  56.  Under  Comp.  Laws  1009,  i  3106,  where 
mandamus  has  not  been  invoked  to  require  per- 
formance of  duties  of  connty  election  board  in 
creating  or  altering  voting  precincts,  election 
kdd  not  void  because  qualified  electors  are  de- 
nied the  privilege  of  registering  or  votltw. — 
Martin  v.  McGarr  (Okl.)  323. 

BBOUTBATIOH  OF  VOTBBS. 

i  116.  Election  hdd  void  where  electors  are 
fraudulently  deprived  of  an  opportunity  to  reg- 
ister and  vote  sufficient  in  number  to  have 
changed  the  result  of  th«  election. — Hartin  v. 
McOarr  (Okl.)  323. 

VI.  BOMINATIOH8  AMD  PBIMAIIT 

EIXCnONS. 

I  126.  Under  Sacramento  City  Charter,  as 
amended  1911,  |8  7.  8.  and  Primary  Act  1911. 
I  6,  Buhd.  6,  the  nomination  of  a  candidate  for 
trustee  of  the  city  must  be  made  by  electors  of 
the  candidate's  political  party  within  the  entire 
city,  and  not  by  the  electors  only  residing  in 
the  ward  the  candidate  represents.— Hicks  v. 
Desmond  (GaL  App.)  943. 

vm.  coNDiroT  of  ei.eotioh. 

i  227.  Under  Comp.  Laws  1909,  |  ^02,  elec- 
tion held  not  void  because  electors  were  pre- 
vented from  voting  through  failure  to  receive 
the  election  supplies.— MarUn  v.  McGarr  (Okl.) 
823. 

i  227.  The  absence  of  Bome  of  the  election 
offlcers  during  the  receiving  of  ballots  is  not 
such  an  irregularity  as  to  affect  the  result  of 
an  election. — Murphy  v.  City  of  Spokane 
(Wash.)  476. 

I  227.  The  closing  of  the  polls  before  the 
time  provided  for  closini?  held  not  to  vitiate  the 
eIecti<Hi.— Murphy  v.  City  of  Spokane  (Wash.) 
476. 

I  228.  That  private  persons  paid  the  ex- 

penRcs  of  an  election  Incident'  to  a  proposed 
bond  issue,  comnensating  the  officials  and  the 
like,  is  not  ground  for  setting  the  election  aside. 
—Murphy  t.  City  of  Spokane  (Wash.)  476. 

Z.  OOHTESTS. 

I  2!>3.  A  voter  who  is  denied  the  right  of 

casting  his  vote  cannot  be  heard  to  say  for 
whom  it  would  have  been  east. — ^Martin  t.  Mc- 
Garr (Okl.)  323. 

S  298.  Election  held  rendered  Invalid  by  rc- 
oent'on  of  illegal  Iwllots  only  where  it  is  Im- 


possible to  separate  the  valid  from  the  invalid 
ballots,  and  tns  correct  result  is  imposrible  of 
determination.— Martin  t.  HcGarr  (Okl.)  323. 

ELECTRICITY. ' 

See  Constitutional  Law.  |  298;  Ikninent  Do- 
main, II  119,  280;  Master  and  Servant,  I 
119. 

I  11.  The  duty  of  a  qoaBl  public  corporation 
engaged  In  supplying  electricity  for  light  and 
power  to  tile  general  public  is  to  supply  It  In 
safe  aod  convenient  form  and  to  charge  no 
more  than  the  reasonable  maximum  nte,  which 
may  be  fixed  by  monicipal  ordlnanca.— Ss  parte 
Goodrich  (CaL)  461. 

I  11.  A  municipality  has  the  power  to  pass 
ordinances  reasonably  regulating  public  ttrr- 
ice  corporations  in  matters  of  safety  and  con- 
venience, and  touching  the  mode  and  manner 
of  the  supply  and  the  price  to  be  charged. — 
Ex  parte  Goodrich  (Cal.)  451. 

S  11.  An  ordinance  requiring  any  company 
furnishing  electricity  to  furnish  free  incandes- 
cent lights  of  eigiit  or  more  candle  power  or 
be  subject  to  fine  and  Imprisonment  in 
case  of  failure  or  neglect  held  beyond  the  po«-- 
ers  of  the  city  council  and  void,— Ex  parto 
Goodrich  (Cal.)  451. 

EMBEZZLEMENT. 

Sea  Coipoiatlons^  |  861. 

EMINENT  DOMAIN. 

I.  HATUTO.  EXTEKT,  AKP  DEIXOA^ 
TION  OF  POWER. 

I  2,  An  individual  damaged  by  a  city  con- 
structing a  wharf  in  a  street  heU  not  entitled 
to  recover  therefor.— (%lopeck  Sish  Go.  r.  City 
of  Seattie  (Wash.)  232. 

1  7.  A  subordinate  a^ncy  can  exercise  the 
power  of  eminent  domain  only  when  it  is  ex- 
pressly granted  by  legislative  authority.— Neitxel 
V.  Spokane  International  Ry.  Co.  (Wash.)  864. 

S  8.  Statutes  delegating  the  power  of  emi- 
nent domain  wilt  be  strict^  constraed.— Neitiel 
V.  Spokane  International  Ry.  Co.  (^'ash.)  861. 

t  20.  Where  a  railroad  company  condemned 
land  for  a  public  nse,  the  ose  of  the  land  by  a 
grocery  company  was  not  a  public  use.— Neitxel 
V.  Spokane  International  Ry.  Co.  (Wash.)  864. 

I  47.  A  railroad  company's  selection  of  a 
location  held  prima  facie  to  establish  the  neces- 
sity of  that  location,  and  not  to  be  overcome 
by  evidence  to  the  contrary.— State  y.  Soperior 
Court.  Benton  <3ounty  (Wash.)  487. 

I  47.  The  right  of  a  railroad  to  ctmdemn  Hie 
proi>erty  rights  of  abutting  owners  on  a  street 
under  a  franchise  to  build  and  operate  a  road 
therein  exists  if  the  power  to  grant  its  fran- 
cbise  existed  and  was  properly  exercised  by 
the  city.— State  v.  Superior  Court,  Benton 
County  (^Vash.)  487. 

I  47.  Property,  though  standing  In  the  name 
of  a  third  person,  being  owned,  used  by,  and 
necessary  for,  a  public  service  corporation,  may 
not  be  condemned  by  another  for  the  same  use. 
—State  V.  Superior  Court,  Padfic  County 
(Wash.)  755. 

I  58.  Nature  and  extent  of  railroad's  oc- 
cupancy of  a  public  street  Arid  to  lie  determlD- 
ed  by  tbe  terms  of  a  franchise,  and  not  by  its 
petition  to  condemn,  or  by  the  superior  court's 
order  of  necessity. — State  v.  Superior  Court, 
Benton  County  (Wash.)  487. 

§  58.  A  subordinate  agency  in  tiie  exercise 
of  delegated  power  of  eminent  domain  can  ap- 
propriate no  greater  interest  in  the  property 
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condemned  than  Its  authority  warranta.— Neit- 
Eel  y.  Spokane  International  R7.  Co.  (Wash.) 
864. 

I  59.  Under  Rem.  &  Bal.  Code,  SS  8738-8740, 
relating  to  the  rights  of  railroada  to  condemn 
locations  for  their  tracks,  held,  that  a  railroad 
which  had  made  a  location  might  make  a  sub- 
sequent and  different  location. — State  v.  Su- 
perior C<Hirt.  Benton  Connty  (Wash.)  487. 

H.  COKPEMSATIOH. 

(B)  Taltlnar     or     Injarlns  Propertr 
Uronnd  for  CoiupeuMttton. 

f  119.  A  franchise  erroDconsly  granted  to 
construct  a  power  line  along  a  coanty  highway, 
withodt  the  consent  of  or  the  payment  of  dam- 
apes  to  abutting  owners,  for  a  private  purpose, 
hetd  not  suetainnble  by  reason  of  the  subsequent 
use  of  the  power  to  pump  water  to  sprinkle  the 
highway. — Gumsey  t.  Northern  Galiforoia  Pow- 
er 06.  (Cal.)  906. 

S  119.  A  general  franchise  authorizing  a 
power  company  to  coiutruct  its  line  along  all 
the  highways  of  a  county  held  not  sustainable 
on  the  theory  that  it  was  a  contract  with  the 
county  that  the  system  should  be  erected  to 
light  the  highways. — Ountsey  t.  Northern  Cal- 
ifornia Power  Co.  (GaL)  906. 

S  119.  Cotintj  Government  Act  1897,  I  25, 
«uod.  35,  held  not  to  authorize  a  board  of  super- 
visors to  grant  a  franchise  to  an  electric  power 
company  to  erect  its  line  along  a  highway,  to 
furnish  electricity  to  private  persons,  without 
the  consent  of  or  rendering  compensation  to 
abutting  propwty  owners.— Gumsey  v.  North- 
ern California  Power  Co.  (Cal.)  906. 

i  119.  Erection  of  electric  power  poles  and 
wires  along  a  highway,  without  the  consent  of 
or  the  payment  of  compensation  to  abutting 
owners,  held  an  additional  servitude,  for  which 
the  owners  of  the  soil  were  entitled  to  redress.— 
Gamsey  Northern  California  Power  Co. 
(Cal.)  90& 


IF. 


BEBCEDIES  OF  OWNEKB  OF 
FROFEBTT. 


f  280.  Where  an  electric  power  Hoe  was  con- 
structed along  a  highway  in  violation  of  the 
tights  of  an  abutting  owner,  but  he  took  no 
steps  to  prevent  it  until  after  public  rights  bad 
iatervened,  he  could  not  maintain  ejectment, 
bat  could  only  recover  damages. — Gum.'>ey  v. 
Northern  California  Power  Co.  (Cal.)  906. 

V.  TITLE  OR  RIGHTS  ACQUIRED. 

{  317.  Under  Const,  art.  1,  S  16,  and  Rem. 
&  Bal.  Code  §§  927.  8740,  held,  that  a  railroad 
which  condemns  land  has  only  an  easement  or 
a  determinable  iDteresL-^Xelbsel  r.  Spokane  In- 
ternational Ky.  Co.  (Wash.)  864. 

S  825.  Bale  as  to  reversion  of  property  con- 
demned for  a  public  use  stated,— Neitzel  v.  Spo- 
kane International  Ry.  Co.  (Wash.)  864. 

{  325.  Where  a  railroad  company  condemned 
land  for  an  alleged  public  use,  and  used  it  for  a 
private  purpose,  the  owner  in  fee  mieht  main- 
tain an  action  to  forfeit  the  title  of  the  railroad 
company.— Neitsel  v.  Spokane  International  By. 
Co.  (Wash.)  864. 

EMPLOYES. 

See  Master  and  Servant 

ENTRY, 

See  Public  Lands,  S  35. 

EQUALIZATION. 

See  Contempt,  i  66;  Courts,  S  240H. 


EQUAL  PROTECTION  OF  THE  LAWS. 

See  Ctonatitutlonal  Law,  SS  212,  238. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {{  69-91. 

EQUITABLE  LIENS. 

See  Liens,  {{  7,  12;  Taxation,  S  708. 

EQUITABLE  MORTGAGES. 

See  Mortgage^  SS  27,  33.  200,  202,  216 

EQUITY. 

See  Action,  I  25;  Appeal  and  Error,  8S  1020, 
1022,  1054;  Cancellation  of  Instrumenta ; 
Contracts,  H  138,  140;  Corporations,  6  351 ; 
Executors  and  Administrator^  |  315;  Injunc- 
tion; Me<Aanics'  Ijiens,  fi  245:  Mines  .and 
Minerals,  f  38;  Mortgages,  H  27.  608^; 
Municipal  Goriiorations,  S  323 ;  Principal 
and  Agent,  {  88;  Quieting  Title;  Bailroads, 
i  65;  Speeiflo  Performance;  Snbiogation; 
Trusts. 

L  JURISDIOTtOH,  FRINOZPLBB.  AHD 
MAXIMS. 

(A)  Hatnre,  Groand*.  Sabjccta,  and  BxtMit 
of  JarladlotloK  In  Genernl. 

{  89.  In  an  action  by  a  raisin  growers'  as- 
sociation for  an  accounting  of  certain  parties 
who  had  contracted  with  it  and  for  the  adjust- 
ment of  creditors'  claims  and  the  equitable  dis- 
tribution of  a  fund  in  Its  hands,  held^  that 
equity  would  order  an  accountine. — California 
Raisfn  Growers'  Ass'n  v.  Abbott  (Cal.)  767. 

S  39.  Courts  of  eqnl^  fteld  empowered  to 
determine  legal  rights  fn  equity  cases.— Sel- 
fridge  T.  Leonard-Hel&ier  Haebinery  Co.  (Colo.) 

16a 

<0  Prlnolvlee  and  Haxfine  of  Bqaltr* 

f66.  A  contract  parchaser  seeking  equitable 
Eef  against  a  forfeiture  claimed  by  the  ven- 
dor h<ld  properly  compelled  to  do  equity  con- 
cerning  a  judgment  based  on  another  matter.— 
Miles  V.  Hemenway  (Or.)  273. 

H.  LACHES  AND  STALE  DEMANDS. 

S  87.  The  doctrine  of  laches  held  not  to  ajf- 
ply  to  bar  an  action  short  of  the  time  fixed  by 
the  statnte  of  limitations.— Conaway  r.  Co^op- 
eradve  Home  Boilders  (Wash.)  716. 

EX.  MASTERS  AHD  OOMMISfflOlCERS, 
AND  PBOCEEDUfOS  BE- 
FORE THEM. 

S  400.  In  chancery  cases  in  the  Indian  Ter- 
ritory prior  to  the  erection  of  the  stnte  where 
reference  to  the  master  was  not  by  consent,  the 
finding  of  the  master  is  persuasive  only.— Byxd 
y.  Hammett  (Okl.)  185. 

ESCAPE. 

See  Criminal  Law.  S  351. 

ESCROWS. 

See  Contracts,  S  227. 

S  0.  Under  an  agreement  for  forfeiture  of  a 
contract  to  convey  on  the  purchaser's  default, 
deposited  in  a  bank,  the  cashier  held  the  ven- 
dor's agent  for  a  certain  purpose.— Miles  v.  Hem- 
enway (Or.)  273. 

ESTATES. 

See  Deeds,  S  124;  Descent  and  Distribution; 
Executors  and  Administrators;  Indians,  S 
18 ;    Tenancy  in  Common  ;  Wills. 
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ESTOPPEL 

See  Appeal  and  Error.  SS  22,  882;  Contracts, 
I  138;  Corporations,  §  84;  Covenanta,  §  96; 
MDoicipal  Corporation^  S  376 ;  Principal 
and  Agent,  i  76. 

m.  EQUITABLE  ESTOFPEIi. 
(B)  Groondi  of  Estoppel. 

I  69.  One  who  contracted  with  an  agent  to 
assist  him,  and  did  not  loolc  to  the  principal 
tor  his  pay  was  estopped  to  afterwards  claim 
compensation  from  the  principal. — Gardner  v. 
Kinney  (Or.)  971. 

§  78.  Plaintiff  in  an  action  on  a  bond  giv- 
en in  a  Buit  to  enjoin  him  and  other  parties 
to  a  contract  for  the  sale  of  hops  held  not 
estopped  from  setting  up  that  he  was  the  real 
owner  of  land  upon  which  the  hops  were  grown. 
— Moore  v.  Lacbmund  (Or.)  1123. 

i  91.  Both  the  parties  and  third  persons  held 
estopped  by  acquiescence  and  inaction  from 
maintaining  that  property  of  a  deceased  nou- 
resident  belonged  to  his  separate  estate,  so  as 
to  defeat  the  rights  of  others.— Alaska  Banking 
ft  Safe  Deposit  Co.  v.  Noyes  (Wash.)  492. 

EVIDENCE. 

See  Account,  t  17;  Alteration  of  Instruments, 
H  29,  30;  Animals,  gS  10,  70,  74.  07 ;  Ap- 
peal and  Error,  55  170,  2m,  204.  2;il.  S:!, 
671,  095,  717,  7rjU.  SS-i.  t^Sl',  N.SO.  !)U7-'.i:3, 
994,  1001-10:i4,  104S,  10r>0-10r)7,  IOCS,  li:i5, 
117o,  1178;  ArbitralioD  ami  Award,  §  s6; 
Assault  and  Battery,  2S-o5:  Attunjcy  and 
Client,  §  72;  Bankruptcy,  S  iJ03;  liaiiks 
and  Banking.  SJ  ir»4,  270;  Bills  and  Notes, 
88  492,  493,  497,  501-524;  Boundaries,  §  ;itj; 
Brokers,  §  85;  Burglary,  §g  38-46;  Can- 
celiation  of  Instruments,  |  47 ;  Contracts.  §S 
28.  350;  Criminnl  Law,  §S  304-552,  778, 
814,  039,  940,  10;!(!,  lir>6,  IICO,  1170,  1170'^, 
1188;  Customs  auiJ  Usatces^  S  15;  Damaj-'ns, 
SS  185,  189;  Deatli,  g§  &-6;  Depositiuus; 
Disorderly  House ;  Divorce,  S  128 ;  Drains,  S 
90;  DruggUta,  S  9;  Elections,  §  293;  Emi- 
nent Domain,  S  47;  Executors  and  Adminis- 
trators, S  221;  Explosives ;  I'alse  rn  l'  iis- 
es,  SS  7,  38;  Forcible  Entry  and  DotaimT.  S 
12 ;  Fraudulent  Conveyances,  SS  20'i,  '^'.iQ ; 
Gaming,  S  97;  Gifts,  §  82;  Ilalx'aH  C'nriHis, 
§5  S5,  113:  Homicide,  §§  14G-2rj;{.  2S2,  ;j:j8; 
Husband  and  Wif,.,  S§  131,  202,  2114 :  In- 
diaas,  §  27;  Indictment  and  Information,  f 
180;  Insurance,  ii§  92,  040-668,  OSti;  Lar- 
ceny, S  55;  Limitation  of  Actions,  §  195  ;  Mas- 
ter and  Servant,  §g  205-2S0.  297;  Mocliaiiica' 
Liens,  86  280,  281;  MortKages,  5  600;  Mu- 
nicipal Corporations,  g§  120.  182,  706,  7.S8, 
1035;  Nesili^ence,  g§  124-134.  VAr.:  Ni^w 
Trial,  §g  GS-70,  90-108,  12S,  l.-jO;  Ohsiniot- 
ing  Justice;  Payment,  §  65;  I'erjury,  S§  11, 
2S;  Physicians  and  Surgeons,  SS  6,  18;  PJead- 
ing,  §S  34,  409:  Principal  and  Agent,  "S§  20- 
23,  173;  Prohibition,  %  3;  Quieting  Title,  i 
44;  Railronds,  gS  53,  55,  220.  254,  400,  480- 
484;  Hapf.  SS  4^-54.  59;  Sales,  §  52;  Spe- 
cific l'eir<irniaiice,  S  121;  Statutes,  §§  215, 
285.  280;  Street  Railroads,  fi  113;  Taxa- 
tion, S§  485,  916:  Tenancy  in  Common,  S  14; 


Trial.  81  2t,  139,  194.  206,  210;  Trusts. 

JT2;  ~  "  ~ 

nesses. 


262,  372;  Wills,  8§  153,  158,  165,  166;  Wit- 
nesses. 

Reception  at  trial,  see  Trial,  SS  91.  96. 

X.  J1TSICIAI.  NOTICE. 

S  S.  Courts  cannot  take  Judicial  notice  of  the 
character  of  other  buildings  in  the  block  with 
the  building  in  which  the  insured  goods  were.— 
Fountain  v.  Connerticut  Fire  Ins.  Co.  of 
Hartford  (CaL  App.)  630. 

I  6.  The  courts  may  take  Judicial  notice  that 
ordinarily  an  assignment  of  wages,  earned  or  to 


be  earned,  or  garnishment  of  wages,  imputes 
no  wrong  or  misconduct  to  the  debtor. — Rugg  v. 
Tolman  (Utah)  54. 

S  8.  The  courts  cannot  take  judicial  notice 
of  the  fact,  if  so,  that  the  great  earthquake  of 
April  18,  1900;  operated  with  approximately  the 
same  force  over  tne  area  covered  Dy  a  city  block. 
—Fountain  v.  Connecticut  Fire  lua.  Co.  of 
Hartford  (Cal.  App.)  630. 

S  10.  Claim  of  lien  held  to  sufficiently  de- 
scribe the  property.— Shaw  t.  Martin  (Idaho) 

853. 

S  20.  Courts  will  take  Judicial  notice  that  it 
is  impossible  to  operate  locomotives  with  coal 
or  wood  without  throwing  some  sparks. — Tbor- 
grimson  t.  Northern  Pac.  By.  Co.  (WashJ 
406. 

S  21.  The  courts  will  judicially  notice  the 
custom,  of  husbands  and  wives  to  make  mutual 
wills  for  the  disposal  of  the  community  estate. — 
Prince  T.  Prince  (Wash.)  255,  260. 

S  22.  The  court  cannot  take  notice  of  the 
fact,  if  it  be  a  fact,  that  it  is  usual  and  custom- 
ary for  notes  of  a  corporation,  executed  to  se- 
cure borrowed  money,  to  contain  a  contract  for 
the  paraient  of  attorney's  fees  in  the  event  of 
suit— Tbotnaa  t.  Wentworth  Hotel  Co.  (CaL 
App.)  1041. 

S  43.  The  conrt  cannot  take  Judicial  notir>e 
of  its  own  record  In  another  case  between  ttie 
same  parties.— Oliver  v.  Enriquez  (N.  M.)  844. 

H.  PRESUMPTIOira. 

S  58.  It  will  be  presumed  that  all  persons 
coming  in  contact  with  gasollns  fumes  will  be 
similarly  afifected,- Harris  t.  Ogden  Steam 
Laundry  Co.  (Utah)  700. 

8  83.  Under  the  circumstances  stated,  held. 
that  it  would  be  presumed  that  evidence  was 
taken  to  supplement  a  defective  jurat  to  an 
affidavit,  and  show  that  the  oath  was  duly  ad- 
ministered.—Keel  amatiott  Dist  No.  730  T. 
Snowball  (Cal.)  905. 

S  83.  The  conrt  will  presume  in  the  absence 
of  a  showing  to  the  contrary  that  the  State 
Board  of  Land  Commissioners  conducted  a  sale 
of  state  land  in  accordance  with  the  law. — Peo- 
ple V.  G.  H.  Hard  Land  Go.  (Colo.)  14L 

S  83.  Board  of  coon^  commlsaionera,  in  al- 
lowing a  claim  against  the  county,  presumed  to 
have  acted  in  good  faith.— Salt  Laka  County  t. 
Clinton  (Utah)  1075. 

ra.  BimDfilf  OF  PROOF. 

S  90.  The  Question  of  upon  whom  the  burden 
of  proof  rests  Is  determined  by  ascertaining 
which  party  will  take  judgment  on  the  plead- 
ings without  offering  any  evidence. — Coffmaa  t. 
Spokane  Chronicle  Pub.  Co.  (Wash.)  596. 

S  95.  The  burden  held  on  plaintiff  to  prove 
material  allegations  of  a  com|»aint  which  were 
traversed  by  the  answer.— Spandc  T.  Western 
Life  Indemnity  Co.  (Or.)  973. 

S  96.  The  burden  held  to  be  upon  defendant 
in  an  action  on  a  note  executed  to  a  nonresi- 
dent insurance  company  to  show  that  it  bad 
not  complied  with  the  laws  antborizing  it  to 
transact  insurance  business  in  the  state.— Cred* 
itors'  Union  v.  Lundy  (Cal.  App.)  624. 

IV.  RELEVANCY.  MATERIAI.ITT,  AND 
COMFETEHCT  IH  GENEBAl^ 

(A)  FactK  In  iMue  and  Relevant  to  iManes. 

§  113.  In  an  action  on  a  fire  Insurance  pol- 
icy, evidence  that  a  safe  injured  by  the  fire 
cost  $300  about  three  years  before,  and  that  a 
transportation  cbai^  of  $100  bad  been  paid, 
ia  properly  admitted.— Dakin  v.  Queen  City 
Fit«  Ins.  Co.  of  Sioux  Falls,  S.  D.  (Or.)  419. 
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I  113.  Evidence  of  the  price  obtained  for  per^ 
■onal  property  sold  under  execution  is  competent 
evidence  of  the  value  of  the  propert;  at  the 
time  of  the  sale.— Moore  v.  lachmand  (Or.)  1123. 

S  113.  Id  an  action  for  damages  for  breach 
of  warranty  of  soundness  of  a  horse  sold,  evi- 
dence of  the  price  paid  br  defendant  for  the 
horse  was  not  aamisaible^AbrahanuKni  T. 
Cumminss  (Wash.)  700. 

(D)  R«B  GeMt«B. 

I  121.  In  an  action  on  a  contract,  evidence 
of  the  declarations  of  a  party  held  admissible 
under  Rev.  Codes,  {  7867,  as  part  of  the  rea 
gestie. — McCrimmon  v.  Murray  (Mont.)  73. 

T.  BEST  AHD  BEOOHDABT  ETZDEKCE. 

I  158.  In  view  of  Code  C3v.  Froc.  $  1829,  a 
certificate  of  incorporation  la  the  best  evidence 
of  its  contents  and  of  the  fact  of  incorporation. 
—Creditors'  Union  v.  Luudy  (Cai.  App.)  624. 

i  159.  Papers  in  a  foreclosure  suit  keM  best 
evidence  of  execution  of  a  mortgage. — President 
and  Trustees  of  Tualatin  Academy  &  Pacific 
University  v.  Keene  (Or.)  424. 

VI.  DEMONSTRATIVE  EVIDENCE. 

S  195.  A  wooden  model  illustrating  the  posi- 
tion of  tracks  and  platforms  held  properly  ad- 
mitted in  evidence  in  a  street  car  passengers  ac- 
tion for  personal  injuries.— Harris  t.  Seattle, 
a  &  S.  By.  Co.  (Wash.)  601. 

Vn.  ADMISSIONS. 

CA)  HAtnre,  Form*  mmA  ImeMeata  1m  Gen- 
enU. 

f  211.  Under  L.  O.  L.  |  727,  subd.  3,  certain 
evidence  held  admissible  in  a  prosecution  for  as- 
sault and  battery  for  the  puntose  of  showing 
that  the  assault  was  inexcusable. — Stark  t.  Ep- 

ler  (Or.)  276. 

S  220.  Failure  to  reply  to  a  statement  under 
the  circamstaocea  held  an  admission  of  its 
truth.— In  re  Kicks'  Estate  (Cal.)  530. 

(B)  Mr  Partt««  or  Otlier*  laterejited  In 
BroMt. 

§  222.  Admissions  and  declarations  against 
Interest  of  the  sole  executor  and  beneficiary 
hdd  admissible  on  a  will  contest— In  re  Bicka' 
Kstate  (CaL)  630. 

(D)  Br  Av«ta  or  otter  RevreeeMtsttTee. 

S  253.  In  an  action  to  charge  defendants  as 
constructive  trustees  of  a  mining  claim,  held, 
that  declarations  of  defendants'  predecessors  in 
title  in  a  fraud  perpetrated  on  the  plaintiff 
would  not  be  excluded  as  being  In  disparage- 
ment of  defendants*  record  title.— Lockhart  t. 
Washington  Gold  &  SUver  Minln;  Co.  (M.  M.) 
833. 

S  253.  In  an  action  to  charge  defendants  as 
constructive  trustees  of  a  mining  claim  and 
mine  which  they  had  located  by  a  conspiracy 
to  defraud  the  plaintiff,  held,  that  acta  and 
declarations  of  the  conspirators,  both  before 
and  after  tbe  expiration  of  the  period  for  per- 
fecting plaintifrs  claim,  were  admissible. — 
Lockhart  v.  Washington  Gold  &  Silver  Mining 
Co.  (N.  M.)  883. 

IK}  Proof  and  Bffeet. 

I  265.  Statement  of  purposes  for  which  ad- 
missions and  declarations  against  interest  of 
the  sole  executor  and  beneficiary  may  be  con- 
sidered on  a  will  contest — In  re  Ricks'  Estate 
(CaL)  SSO. 

IX.  HEARSAY. 

8  314.  The  purpose  of  a  question  asked  held 
to  be  to  elicit  a  statement  that  persons  placing 
a  body  on  a  stretcher  believed  it  to  be  uivc,  so 
as  to  make  the  question  improper,  their  belief 


as  to  death  being  incompetent— In  re  Loacks* 
Estate  (Cal.)  678. 

8  814.  In  an  action  on  a  contract,  evidence 
of  the  declarations  of  a  party  held  wrongfully 
excluded  as  hearsay, — McCrimmon  v.  Murray 
(Mont.)  73. 

S  314.  A  statement  held  hearsay. — Spande  v. 
Western  Life  Indemnity  Co.  (Or.)  873. 

S  317.  Testimony  of  a  witness  as  to  hU  con- 
versations with  a  third  person  held  properly 
stricken  out,  as  being  evidence  in  the  nature 
of  hearsay.— Spear  v.  United  Railroads  of  San 
Francisco  (Cal.  App.)  956. 

S  317.  In  an  action  for  causing  death,  test!- 
mony  of  witnesses,  to  whom  stomach  of  deceased 
and  a  sample  of  ligaid  were  sent  for  examina- 
tion, as  to  statement  as  to  whence  they  came 
held  hearsay,  and  incompetent— Campbell  T. 
Brown  (Kan.)  1010. 

8  318.  Evidence  of  an  expert  to  show  that  a 
train  equipped  with  air  brakes  could  have  been 
stopped  In  time  *to  avoid  a  collision  and  tables 
prepared  by  the  maker  of  the  brakes,  showing 
their  power  to  control  trains,  held  admissible  in 
an  action  for  the  injutr  of  an  engineer  due  to  a 
col]i8ion.~Lynea  t.  Korthem  Pac  By.  Go. 
(Mont.)  81. 

X.  DOCUMENT  ART  EVIDENCE. 
(C)  Private  Wrltlnsa  and  Pabllcatlona. 

g  357.  In  an  action  on  a  policy  of  fire  in- 
surance, letters  between  plaintiff's  attorneys 
and  defendant's  general  attorney,  relating  to 
the  contentions  of  the  respective  parties,  hdd 
inadmissible.— Da  kin  v.  Queen  Cil7  Fire  Ins. 
Co.  of  Sioux  Falls,  S.  D.  (Or.)  419. 

(D)  ProAutliimr  Antbentleatlon.  bkA  Slf> 
feet. 

8  868.  A  subpoena  duces  tecum  hdd  to  be 
snfficient  to  require  plaintiff  and  Its  attorneys 
to  produce  certain  papers.— Interstate  Engineer- 
ing Co.  V.  Archer  (Wash.)  470. 

'  8  379.  In  an  action  to  quiet  title,  original 
map  of  the  locality  held  shown  to  be  prima 
facie  correct  and  properly  admitted. — Morcom 
V.  Baietsky  (Cal.  App.)  560. 

XI.  PAROL   OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  ContradletiuK,  VarrlnaCt  or  Addinac  to 
Terme  of  written  lantrnmeBt. 

8  417.  On  written  agreement  for  rescission 
between  the  vendor  and  purchaser,  other  terms 
could  not  be  shown  by  parol.— Law  Credit  Co. 
V.  Tibbits  (Cal.)  772. 

8  417.  Beld,  that  the  terms  of  a  contract  for 
the  sale  of  steel  contained  in  a  letter  might  be 
supplied  by  parol  evidence  where  the  letter  did 
not  contain  all  the  terms  of  the  contract. — In- 
terstate Engineering  Co.  v.  Archer  (Wash.) 
47a 

(C)  Separate  or  Snbseqaent  Oral  Asree- 
meat. 

8  441.  A  written  contract  for  the  sale  of 
real  estate  held  to  supersede  prior  oral  nego- 
tiations, so  that  parol  evidence  of  a  prior  oral 
agreement  is  inadmissible  onder  Bev.  Codes,  8 
7873.--Arnold  v.  Eraser  (Mont)  1064. 

(JX)  Coaetnietioa  or  Applloatloa  of  Iab* 
ViUi*e  of  Written  laiitrAmont. 

8  450.  A  contract  held  unambiguous.— Cali- 
fornia I^ne  Box  &  Lumber  Go.  t.  Wasatch  Or- 
chard  Co.  (Utah)  35. 

8  459.  Parol  evidence  held  admissible  to  show 
intent  of  parties  signing  notes  with  a  represent- 
ative description,  to  obligate  themselves  person- 
ally to  its  payment— Wlers  T.  Treese  (OkL)  182. 

8  450.  In  an  action  on  note,  admlssim  of  evi' 
dence  that  the  parties  dgnlng  the  note  aa  presi- 
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dent  and  secretaiy  of  a  company,  intended  to 
obl^ate  themselTes  to  paj  it  and  not  the  com- 
jgany,  held  not  error.— Wiera  t.  Treese  (OkL) 

zn.  oranoir  EvmsMOE. 

{A)  0«Mala«lou   m4   Ovlnlou   of  Wit- 

I  471.  A  qnestion  asked  a  bankrupt  con- 
cerning the  amonnt  (tf  bis  indebtedness  to  a 
particalar  creditor  at  a  particular  time,  and 
whether  he  paid  him  all  he  owed  htm,  was  not 
objectionable  as  calliog  for  a  conclumon.— Utah 
Asa'n  of  Credit  Hen  T.  Bojle  Famitnre  Co. 
(ntah)  800i 

i  473.  la  an  action  aicalnst  a  street  railroad 
company  and  an  express  company  for  negli- 

Snce  in  canslns  injuries  to  plaintiff,  held,  that 
e  declaration  of  a  witness  that  the  motorman 
did  not  turn  off  his  power  was  inadmissible,  as 
being  the  witness's  inference  from  facts  within 
common  oI»ervation.— Spear  United  Rail- 
roads of  San  Francisco  (Cai.  'App.)  956. 

{  474.  In  an  action  on  a  fire  Insurance  pol- 
icy,  testimoor  of  witness  as  to  value  held  in- 
competent/—Dakln  V.  Queen  City  Fire  Ins.  Co. 
of  Sioax  Falls,  S.  D.l0r.)  418. 

I  474.  Persons  of  ordinary  intelligence  who 
have  seen  the  shelrlng,  counters,  shovcasefi, 
etc.,  of  a  store  are  competent  to  give  an  esti- 
mate of  their  value.— Dakin  v.  Queen  City  Fire 
Ins.  Co.  of  Sioux  Falls,  S.  D.  (Or.)  419. 

I  474.  Showing  of  witness  enerience  with 
and  obsen'ation  of  street  cars  held  sufficient 
to  qualify  her  to  express  an  opinion  that  the 
speed  of  a  particular  car  was  excessive. — Blue 
T.  Portland  Ry.,  Light  &  Power  Co.  (Or.)  1094. 

!  474%.  A  soliciting  agent  of  an  Insurance 
company  held  not  entitled  to  give  bis  opinion  as 
to  whether  a  policy  would  have  been  paid  by  his 
company  in  tae  event  of  death.— Creditors'  Un- 
ion V.  Lundy  (Cai.  App.)  624. 

8  477.  A'  nonexpert  witness  should  not  be 
asked  whether  it  appeared  to  him  that  a  man 
was  alive  at  a  certain  time.— In  re  Loacks' 
Estate  (Oal.)  673. 

I  4SIS.  Nonexperts  who  had  witnessed  the 
effect  of  gasoline  fumes  on  persons  working  in 
a  room  could  testify  that  its  effect  in  the  in- 
stances they  had  seen  was  to  cause  dizziness, 
—Harris  v.  Ogden  Steam  Laundry  Co.  (Utah ) 
700. 

<B)  Sahj«cts  of  Bzp«rt  Testlmoar. 

i  &06.  While  skilled  drivers  may  testify  as  to 
the  proper  and  ordinary  position  of  a  driver  un- 
der stated  drcumstaocM,  they  may  not  give  an 
opinion  on  the  ultimate  fact  of  negligence. — 
Pointer  v.  Klamath  Falls  Land  &  Xiansporta- 
tion  Co.  (Or.)  605. 

(D)  BKamlmatiAS  of  Ezpevt*. 

{  553.  A  hypothetical  question  held  proper 
as  based  on  inferences  justified  by  the  evi- 
dence.—Overaclcer  T.  Northern  Fac.  By.  Co. 
(Wash.)  403. 

(F)  Bff«et  of  Opinion  Elvldence. 

I  570.  Where  conflicting  Inferences  may  be 
drawn  from  the  opinions  of  experts,  the  jury 
may  disregard  one  class  of  opinions  and  base 
their  verdict  on  the  other.— James  v.  Robert- 
son (Utah)  1068. 

XIV.  WEIGHT  AND  8UFFI0IEN0T. 

t  594,  Testimony  of  a  witness  held  not  con- 
clusive, though  uncontradicted  by  direct  evi- 
dence.—Taffe  T.  Oregon  B.  &  Nav.  Co.  (Or.) 
989. 

I  598.  Whether  a  fact  is  established  hy  a 
'preponderance  of  the  evidence"  is  not  deter- 
mined  alone  from  the  number  of  witnesses,  or 


hy  the  fact  that  the  affirmative  evidence  may  be 
direct,  while  the  negative  evidence  may  be  cir- 
cumstantial,—Fountain  V.  Connecticut  lire  Ins. 
Co.  of  Hartford  (Cai.  App.)  630. 

EXAMINATION. 

See  Certiorari,  |  28:  Oiminal  Law.  |  241; 
S^iu^el^I^CorpoEaamia,  |  217;  WltncMes, 

Of  experts,  see  Evidence,  S  SS&, 

EXCEPTIONS. 

See  Appeal  and  Error,  H  262-278,  1068,  107S; 
Eiecutors  and  Administrators^  S  221. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  H  270,  620,  553,  671, 
717,  907,  928,  956;  Removal  of  Causea,  |  89. 

H.  SETTIfWBNT.  SIOMIHGt  Alfl> 
FHJHG. 

I  68.  No  abuse  of  discretion  held  to  appear 
in  overruling  a  motion  for  relief  from  failure  to 
serve  a  bill  ot  exceptions  within  the  stipulated 
time  on  the  ground  of  excusable  ncitect^ — 
Sbeehy  T.  MInaker  (Oal.  App.)  61& 

EXCESSIVE  DAMAGES. 

See  Damages,  {  132. 

EXCUSE. 

See  Appeal  and  Error.  H  771,  956;  Exceptions, 
BiU  of;  Sales.  |  iW, 

EXECUTION. 

See  Appeal  and  Error,  H  467,  478,  882;  Costa, 
X  279 ;  Evidence,  1 118 ;  Fraudulent  Convey- 
ances, H  230,  241;  Homestead,  |  180;  Pay- 
ment, S  82. 

IV.  UEH,  IiEVT  OB  EZXEHT,  AHD 
OVSTODT  OF  FBOPEBTT. 

I  129.  Levy  of  execution  on  personalty  in 

the  possession  of  a  i>er8on  other  than  the 
judgment  debtor,  not  heing  in  the  manner  pro- 
vided by  L.  O.  L.  I  233,  subd.  4.  Id.  i  3M, 
Bubd.  3,  held  to  create  no  lien^Dufur  Oil  Co^ 
V.  Enos  (Or.)  457. 

VH.  8AI.E. 

(B)  Title  «nd  Rlclita  of  Pnrcbaser. 

S  288.  Payment  of  taxes  against,  and  install- 
ments of  purchase  price  on,  property,  by  one 
not  the  owner  or  claiming  to  be  the  owner  of 
the  property,  held  a  voluntary  advancement,  ^v- 
ing  Dim  no  interest  in  the  property,  against  the 

gurchaser  on  execution  against  tiie  owner. — 
lUfton  T.  Herrick  (Cai.  App.)  622. 

X.  SUPPUEKEKTABT  FBOOEEDIHOS. 

S  398.  Motion  in  supplemental  proceedings 
held  properly  denied,  where  movant  was  not  en- 
titled to  a  part  of  the  relief  asked.— P.  J.  Bow- 
lin  Liquor  Co.  v.  Fauver  (Mont)  103. 

I  402.  The  property  of  a  coiporation  could 
not  be  taken  as  Uie  property  of  defendant  in 
proceedings  supplemental  to  execution  to  which 
the  corporation  was  not  a  party.— P.  J.  Bowlin 
Liquor  Co.  T.  Fauver  (Mont)  108. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival.  {  56:  Appeal  and 
Error,  S  1001;  Death,  i  6;  Descent  and 
Distribution;  Estoppel,  {  &1;  Evidence^  U 
222.  265;  WiUs. 
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H.  APPOUTMAilllT.  OTTAUnOATIOW, 
Aim  TENURE. 

S  29.  In  an  action  by  an  admisiBtrator  to 
foreclose  a  mortftage,  that  the  administrator 
was  not  appointed  unaer  Oen.  St.  1909,  S  3447, 
held  no  defenRe;  the  court  baTinc  juiiBdictioa 
to  appoint  under  section  S436.— Ekblad  t.  Han- 
aon  (Kan.)  1028. 

m.  AJMBTg.  APPBAISAIi,  AHS  IH- 
VEATORT. 

8  ST.  An  execute?  cannot,  tinder  Rem.  & 
Bal.  Code,  I  1540,  recorer  for  testator's  cred- 
itors property  fraudulently  conveyed  by  him, 
where  the  creditors  could  Bot  in  an  action 
andnst  testator  and  his  grantee.— Daniels  v. 
Spur  (Wash.)  787. 

IV.  COLLEOTIOM  Aim  MAK AaSMZHT 
OF  ESTATE. 

(A)  IM  GeMMl.  ' 

I  84.  "Collect.*'  as  used  lir  Gen.  St.  100», 
I  3497,  requiring  an  odminlBtrator  to  collect 
the  assets  of  an  estate,  defined.— EScblad  y. 
Hanson  <Ean.)  1028. 

n  AIXOWAKOE  Aim  PATMBHT  OF 
OLAXMS. 

(A)  UklilUUcB  of  Birtate. 

i  221.  SMdence  on  exceptions  to  the  allow- 
ance in  settlement  of  an  executor's  account 
<rf  a  certain  inm  allowed  to  his  wife  for  car- 
ina for  the  testator  dnrfna  his  last  illness  held 
sufficient  to  show  that  toere  was  an  implied 
promise  of  compensation.^In  re  Rohrer's  Es- 
tate (Cal.)  672. 

f  221.  Relationship  to  testator  of  person 
caring  for  him  during  his  last  illness,  and  the 
fact  uiat  she  and  her  husband  resided  in  tes- 
tator's home,  held  to  raise  no  presumption  that 
the  services  were  gratuitoos.— In  re  Rohrar'B 
Estate  (Cal.)  672. 

(B)  Fvm»enta««a  aad  Allowaaee. 

i  241.  In  view  of  Code  Civ.  Proc.  {  1497, 
section  1498,  as  amended  by  St  1909,  p.  147, 
and  sections  lfi08, 1504,  1622,  1628.  1686.  1647, 
and  1649,  the  partial  allowance  of  a  claim  by 
executors  and  its  approval  by  a  Judge  held  not 
to  constitute  an  absolute  judgment,  so  as  to 
merge  the  whole  claim  into  the  order  of  al- 
lowance, and  bar  an  action  against  the  estate 
for  the  whole  claim.— Haab  v.  Leggett  (Cal.) 
656. 

TU.  DISTBIBimOK  OF  ESTATE. 

i  815.  A  will  being  discovered  after  final 
decree  of  distribution  of  the  estate,  held  prop- 
erly admitted  to  probate  as  a  basis  for  suit  in 

Salty  against  the  distrlbntees^ — In  re  Walker's 
>tate  (Cal)  610. 

I  816.  A  decree  of  distribution  rendered  by 
tiie  probate  court,  though  erroneous,  is  not  sub- 
ject to  collateral  attack.— Alaska  Banking  & 
Safe  Deposit  Co.  v.  Noyes  (Wash.)  402. 

Z.  ACTIONS. 

I  431.  Administrator  held  to  have  capacity 
to  foreclose  mortgage  without  order  of  court, 
and  though  money  was  not  necessary  to  pay 
debts.— £>kblad  v.  Hanson  (Kan.)  1028. 

S  441.  A  return  of  service  of  process  held  not 
to  show  service  on  the  defendant  In  her  repre- 
sentative capacity  as  administratrix  of  her  hns- 
band's  estate.— Morriksey  v.  Gray  (Cal.)  438, 
442. 

i  451.  An  issue  as  to  the  amount  due  plain- 
tiff in  an  action  against  an  estate  for  services 
rendered  decedent  held  material,  requiring  a 
new  trial  for  failure  to  find  thereon.— Hano  t. 
LeEcett  (C^l.)  6S6. 


Zn.  FOREIGN  Aim  ANCnXART  AB- 
minSTRATION. 

S  Sia  Despite  Rem.  k  Bal.  Code,  |  1317, 
proceedings  for  the  probate  of  a  will  of  a  non- 
resident are  not  ancillary  to  administration 
taken  in  the  state  of  the  nonresident'a  domicile. 
—Alaska  Banking  &  Safe  Deposit  Co.  t.  Noyes 
(Wash.)  492. 

EXECUTORY  CONTRACTS. 

See  Contracts,  1 138. 

EXEMPLARY  DAMAGES. 

See  Damages,  S§  91,  151. 

EXEMPTIONS. 

See  Homestead. 

EXPENSES. 

See  Enections,  f  228 :  M ortgagea,  {  202;  Prin- 
cipal and  Agent,  |  86. 

EXPERT  TESTIMONY. 

See  Criminal  X«w.  |  451:  Evidence,  H  318, 
6d6,  57D;  Pbysldana  and  Surgeons,  1 18. 

EXPLOSIVES. 

See  Negligence,  f  136.  , 

S  7.  An  instruction  in  an  action  against  a 
ci^  for  personal  Injuries  to  children  from  the 
explosion  of  caps  negligently  left  by  the  city's 
employes,  hdd  not  objectionable  as  not  accurate- 
ly stating  the  issues.— Tibldta  t.  City  of  Spo- 
kane (Wash.)  397. 

I  7.  An  Instruction  placing  the  burden  upon 
plaintiff  to  establish  the  allegations  of  the  com- 
plaint by  a  preponderance  without  calliue  the 
Jury's  attention  to  the  admitted  facts  hrl4  not 
erroneous,  though  the  pleadings  were  taken  to 
the  iury  room.— TibUts  t.  City  of  Spokane 
(Wash.)  897. 

EX  POST  FACTO  UWS. 

S«e  Constitutional  Law,  S  193. 

EXTENSION. 

See  Chattel  Mortgages,  f  97;  Contracta,  t  48; 
Criminal  Law,  S?  1069,  IVll,  1098,  1099, 
1106;  Judges,  f  26. 

EXTRADITION. 

Sea  ^beaa  Corpus,  {  86. 

FACTORS. 

See  Brokers;  Customs  and  Usages,  S  15. 

FALSE  PRETENSES. 

I  7.  The  failure  of  a  party  to  a  transaction 
to  disclose  facts  which,  if  known,  would  deter 
the  other  party  from  parting  with  bis  money  Is 
not  false  pretenses,  even  though  false  pretenses 
may  be  proved  by  the  acts  or  conduct  of  defend- 
ant, as  well  as  by  words.— Stumpff  t.  People 
(Colo.)  134. 

I  8.  As  the  mortgagor  of  chattels  holds  title 
subject  only  to  the  lien  of  the  mortgnge,  he  may, 
before  default  and  in  the  absence  of  falne  repre- 
sentations, sell  and  convey  the  mortgaged  chat- 
tels ^thont  violating  tUe  statute  against  obtain- 
ing money  under  false  pretenses.- Stumpff  T. 
People  (Colo.)  134. 
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S  9.  Seller  of  a  cow  held  not  guilty  of  false 
pretenseB,  where  tbe  buyer  did  not  rely  on  the 
representations,  but  on  tbe  seller's  warranty 
oiily.~Stnnipff      People  (Colo.)  134. 

S  38.  Where  an  information  charged  that  de- 
fendant made  false  repreBentations  that  a  cow 
which  he  sold  was  free  from  incumbrances, 
proof  that  the  defendant  merely  failed  to  dis- 
close that  the  cow  was  incumbered  is  a  variance 
from  the  Information,  and  will  not  support  a 
conviction.— Stumps  v.  People  (ColoJ  134. 

FEDERAL  COURTS. 

See  Courts.  »  97,  S02. 

FEES. 

See  Inspection,  i  6 ;  Mechanics*  Liens,  |  310 ; 
Mortgages,  |  581 ;  Pleading,  §  218;  wltness- 
ea,  S  32. 

FELLOW  SERVANTS. 

See  Master  and  Serrant,  IS  189,  287. 

FILrNG. 

See  Appeal  and  Error,  H  345.  653.  S71,  773; 
Criminal  Law,  K  1069.  1106;  Justices  of  the 
Peace,  I  116;  Uecbanica'  Liens,  S  271;  Mort- 
gagei,  f  S2S;  Railroads.  {  226. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  |S  82-118,  635;  Judg- 
ment,  H  663,  660,  663. 

FINDINGS. 

See  Appeal  and  Error,  il  273,  867,  907,  920, 
930,  031,  1001.  1002,  1CK)9,  l6ll,  1020,  1022, 
1175 :  Bills  and  Notes,  1.539 ;  Criminal  Law, 
{  1169;  Fraudulent  Conveyances,  8  299; 
Logs  and  Xx>gging,  §  33;  Mines  and  Minerals, 
S  38;  Railroads,  {  63;  Street  Railroads,  f 
119 ;  Trial.  »  858-362.  392-104 ;  Vendor  and 
Purchaser,  f  185. 

FINES. 

See  Contempt  I  77;  Costs,  S  322;  Electricity, 

S  11.  The  rule  of  the  common  law  in  force 
by  Pol.  Code,  S  4408.  anthorized  the  enforce- 
ment of  payment  of  a  fine  by  imprisonment  un- 
til payment— Ex  parte  Karison  (GaL)  447. 

S  11.  Judgment  fixing  a  term  of  imprison- 
ment and  assessing  a  fine,  and  ordering  the  re- 
lease of  defendant  at  the  expiration  of  the  Im- 
prisonment and  payment  of  such  fine  in  equal 
monthly  installments,  held  not  jDstified  by 
Comp.  Laws  1909.  »  6917.  6918.  6921,  6922.— 
parte  Steed  (Okl.  Cr.  App.)  887. 

I  15.  Under  Comp.  Laws  1909,  I  7794,  pris- 
oner working  on  county  road  held  entitled  to 
credit  of  $1  per  day  In  addition  to  $2  allow- 
ed by  section  6917  on  imprisonment  In  satis- 
faction of  fine.— Ex  parte  Harry  (Okl.  Or. 
App.)  726. 

FIRE  ALARMS. 

See  Municipal  CorpoxaUonB,  H  244,  688,  1035. 

FIRE  INSURANCE. 

Sea  Insncance. 

FIREMEN. 

See  Municipal  Corporations,  |  173;  Negli- 
gence, S  48. 


FIRES. 

See  Evidence.  }  113 ;  Mechania'  lieU.  B  231. 
280;  RaUroada.  ||  476-484. 

FIXTURES. 

See  Evidence,  |  474. 

S  7.  Statement  of  when  a  thing  Is  deemed  to 
be  affixed  to  land  under  Wilson's  Rev.  &  Ann. 
St.  1903, J  4023.— Western  NaL  Bank  T.  Geiaoa 
(Okl.)  20K 

FLOODS. 

See  Municipal  Corporations,  {  840. 

FORCE. 

See  Rape,  |  6. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Action,  |  38;  Landlord  and  Tenant,  {  291. 

I.  CIVIL  liabujtt. 

I  12.  Where  defendant  lo  unlawful  detain- 
er was  entitled  to  specific  performance  of 
plaintiff's  contract  to  execute  a  lease  for  three 
years,  defendant  was  entitled  to  plead  and 
prove  each  (acta  in  defense.  nndf>r  Rev.  St. 
1908,  i  2612.— Adcock  t.  Ueber  (Colo.)  993. 

FORECLOSURE. 

See  Action,  t  7;  Chattel  Morteages,  |  254; 
Ftandalent  Conveyances,  }  29;  Mortgai^  li 
468-687,  600:  Process.  <  141:  Qoieting  OS- 
tie,  i  44;  Taxation,  If  687,  708. 

FOREIGN  ADMINISTRATION. 

See  Executors  and  Administrators,  }  51& 

FOREIGN  COMMERCE. 

See  Commerce. 

FOREIGN  CORPORATIONS. 

See  Corporations,  U  639-666. 

FOREIGN  JUDGMENTS. 

See  Judgment,  SS  815,  928,  929. 

FORFEITURES. 

See  Action,  }  25 :  Eminent  Domain.  S  325: 
Equity,  S  66;  Escrows,  §  9;  Insurance,  S3 
324,  334,  612;  Principal  and  Aitent.  S  81; 
Vendor  and  Purchaser,  §8  85,  93-101,  187. 

FORGERY. 

See  Bills  and  Notes,  §t|  174,  377;  Indictment 
and  Information,  {  110. 

FORMER  JEOPARDY. 

See  Criminal  Law,  }  177. 

FORNICATION. 

See  ProBtltntion. 

FORTHCOMING  BONDS. 

See  Jostices  of  the  Peace.  (  86. 
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FRANCHISES. 

See  Commerce,  S  69;  Dedication,  1  57;  13ml- 
oent  DomalD.  S§  47,  58,  119;  Highways,  { 
88:  Municipal  Corporations  M  106,  680, 
681;  Bftllxoad^  |  76 ;  TnalTl  868. 

FRAUD. 

See  Account  Stated;  Action,  {  25:  Appeal  and 
Error,  S  171;  ASBl^ments,  f  24;  Banks  and 


Banking,  |  164;  "Bills  and  Nbtea,  S  505; 
Building  and  Loan  Associationa.  fS  6,  41; 
Cancellation  of  Instroments,  fl  25,  47;  Con- 
tracts, J  139:  Elections,  S  116;  Evidence,  { 
253;  Falae  Pretenses;  Fraudulent  Convey- 
ances; Frands,  Statute  of;  Indictment  and 
Information,  |  183 ;  Limitation  of  Actions, 
Is  100,  195 ;  Perjury,  |  11 ;  Pleading,  §S  8, 
§6,  68,  142,  364;  Principal  and  Agent,  S§  71, 
177;  Public  Lands,  K  31.  145;  Removal 
of  Causes.  (  36:  Specific  Performance,  i 
121:  Trusts,  11262;  Vendor  and  Purchaser, 
H  806,  814;  WiUs^  H  168,  166^  27a 

t,  DECEPTION  GONSTITU  TIN  O 
FRAPP.  Aim  I.IABILXTT 
THEREFOR. 

I  9.  Certain  representations  h^d  not  to  give 
rise  to  a  cause  of  action  for  fraud. — Wilde  v. 
Oregon  Trust  &  Savings  Bank  (Or.)  807. 

S  11.  Statements  made  by  a  vendor  hdd  not 
representations  of  focts  for  falsity  of  which  the 
purchaser  might  recover  damages,  but  harmless 
expressions  of  opinion. — Woodson  v.  Winches- 
ter (CaL  App.)  565. 

I  25.  Fraud  without  damage  furnishes  do 
groQDd  for  action,  nor  is  fraud  without  damage 
a  defenae.— WoodsoD  v.  Winchester  (CaL  App.) 
565. 

n.  ACTIONS. 
(A)  Rlsbta  of  Action  and  Dcfeniea. 

f  84.  Contract  holders  In  a  building  associ- 
ation held  entitled  to  sue  to  recover  money 
paid  thereunder  on  the  ground  of  fraud  in- 
dudng  the  contracts  without  first  offering  to 
surrender  the  contracts. — Conaway  v.  Co-opera- 
tive Home  Builders  (Wash.)  716. 

(B)  P«rtl«a  and  Pleadlnc 

{  89.  In  a.  salt  against  a  building  associa- 
tion to  recover  mon^  paid  it  under  contracts 
00  the  ground  of  fraud,  other  contract  holders 
keid  not  necessary  parties  defendant. — Q>na- 
way  V.  Co-operatiTft  Home  Boildera  (Wasli.) 
716. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  {  48;   Waten  and 
Water  Courses,  {  157. 

m.  PROMISES     TO    ANSWER  FOR 
DEBT,   DEFATTI.T,   OR  MISCAR- 
RIAGE  OF  ANOTHER. 

{  23.  A  contract  held  to  be  one  to  answer  for 
another's  debt,  so  thtft  it  must  satisfy  the  stat- 
ute of  frauds  by  showing  a  consideration. — 
S^nde  T.  Western  Life  Indenmity  Go.  (Or.) 

TI.  BBAI.  PROPERTY  AND  ESTAXBB 
AND  INTERESTS  THEREIN. 

I  74.  An  agreement  to  submit  to  arbitration 
held  not  within  the  statute  of  frauds.— lilley  t. 
TutUe  (Colo.)  896.  • 

X.  FIiEADING,  EVIDENCE,  TRIAJL, 
AND  REVIEW. 

S  158.  Letters  to  i^ntiif  hj  an  officer  of  de- 
fendant insurance  company,  which  plalntitt 
daimed  had  taken  over  the  boslDeBB  of  a  frater- 


nal company  in  which  he  was  Insured,  held  not 
to  show  any  consideration  for  defendant's  as- 
sumption of  the  other  company's  obligations,  so 
as  to  comply  with  the  statute  of  frauds.— Span- 
de  T.  Western  Life  Indemnitr  Co.  (Or.)  973. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  S  160;  Executors  and  Admin- 
istrator, f  57;  Homestead  S  189;  Husband 
and  Wife,  {  273. 

I.  TRANSFERSAND  TBANSACTIONft 
INVALID. 

iB)  Ifatnve  and  Form  of  Trmnster. 

S  29.  A  debtor's  attempt  to  transfer  his  prop- 
erty la  fraud  of  creditors  by  means  of  legal 
proceedings  or  his  consent  to  a  foreclosure  of 
a  mortgage  on  his  property  will  not  be  set 
aside  as  fraud,  unless  the  transfer  is  made 
upon  a  fraudulent  claim  or  there  is  fraud  in 
tlie  foreclosure  proceeding  itself.— Pierce  T. 
Pierce  (Cal.  App.)  580. 

§  29.  Civ.  Code,  §  3439,  relating  to  fraudo- 
lent  conveyances,  hdd  not  to  prevent  the  en- 
forcement of  a  valid  existing  lien  upon  specific 
property  of  &  debtor^Pierce  T.  Pierce  (CaL 
App.)  680. 

(C)  Prop«rtr  and  Rl|[bt»  Tramaferred. 

9  52.  Creditors  are  not  defrauded  by  the 
canveyance  by  the  debtor  of  his  homestead. — 
Freemon  t.  Funk  (Kan.)  1024. 

(F)  Conlldentlal  Relations  of  PartioN. 

S  104.  A  wife  who  furnished  money  to  con- 
duct a  bosiness  formerly  conducted  by  her  hus- 
band held  not  liable  to  his  creditors,  unless  she 
carried  on  tiie  bnslnesB  for  his  benefit  in  her 
name.— Erezson  t.  Wood  (Or.)  299. 

n.  RIGHTS  AND  XJABUJTIES  OF 
PARTIES  AND  PITROHABERS. 

(A)  OrlslBal  Puttoa. 

J 181.  One  not  having  declared  that  she  was 
ding  money  of  her  own  on  a  voluntary  trust 
for  her  daughter  till  she  delivered  it  to  the 
daughter,  held,  the  daughter  cannot  hold  it 
against  the  then  existing  creditors  of  the  mother. 
—Clifton  T.  Henick  (C^.  App.)  622. 

m.  REBEEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(B)  Remedies   on    Gronnd   ftf  Hallltr  of 

Transfer* 

8  230.  A  conveyance  being  void  under  Civ. 
Code,  {  3439,  because  made  with  intent  to  de- 
fraud a  creditor.  Acid  the  creditor  may  sell  the 
property  on  execution  against  the  debtor.— 
Clifton  V.  Herrick  (Cal.  App.)  622. 

(C)  Klvht  of  Aetlon  to  Set  Astde  Traaa- 

fer,  aad  Defenses. 

8  241.  Where  one  is  insolvent  or  has  been 
adjudged  a  bankrupt,  when  he  conveys  land 
in  fraud  of  creditors,  the  issuance  of  an  ex- 
ecution is  not  necessary  to  entitle  creditors  to 
set  aside  the  conveyance.— Bowman  v.  SheriU 
(Or.)  1122. 

(O)  Kvldenee. 

I  200.  Evidrace  hM  to  show  such  laches  as 
to  bar  an  action  to  recover  property  as  frand- 
nlently  conveyed. — Daniels  v.  Spear  (Wash.) 
737. 

8  299.  Evidence  in  action  by  a  wife  against 
her  husband's  divorced  wife  to  quiet  title 
against  an  asserted  lien  for  past  due  alimony 
on  land  alleged  to  have  been  fraudulently  con- 
veyed by  the  husband  held  insufficient  to  snp- 
I>ort  a  finding  of  fraudulent  purpose  and  con- 
cealment—Fierce T.  Pierce  (CaL  Ai^.)  580. 
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I  298.  Evidence  In  an  action  involTlos  the 
issae  of  fraudulent  coDveyaoce  held  to  eastBin 
a  Sndinff  of  purchase  hv  a  judgment  debtor,  tak- 
ing title  in  the  name  oi  ber  daughter  to  defraud 
the  creditor.— Clifton  t.  Herrick  (Gal.  App.) 

FREEHOLDERS. 

Charter,  see  Municipal  Corporadoni,  |  208. 

FUGITIVES. 

8m  CiimiiMl  Law,  |  1181. 

FULL  FAITH  AND  CREDIT. 

8m  Judgment  I  816. 

FUNDS. 

See  Statee,  |  126l 

FUNERALS. 

See  Municipal  Corporatlona,  |  703. 

GAMING. 

See  Criminal  Law,  M  007,  1170^ ;  Xnjanction, 
I  77;  Witnessee,  If  328,  372. 

m.  CRmnrAi.  kespoksibiuty. 

(B)  ProaeentloM  Mid  FnnlatameB  t. 

{90.  An  information  held  to  charge  gaming 
in  violation  of  Rev.  Godei,  |  8416^tate  v. 
Wakely  (Mont.)  95. 

I  97.  On  a  trial  tor  gaming,  tiie  allowance 
■of  a  question  held  within  the  court's  discretion. 
—State  T.  Wakely  (Mont)  95. 

GARNISHMENT. 

See  Appeal  and  Error,  |  90;  Courts,  |  188; 
Evidence,  i  6. 

GENERAL  APPEARANCE 

See  Appearance,  1  9. 

GIFTS. 

See  Aimeal  and  Error,  |  1001;  Husband  and 
Wif^  i  249. 

I.  IMTEB  VIVOS. 

i  4.  "Gift  Inter  vivo^"  under  Bev.  Codea,  $ 
4C39,  deBned.— O'Neil  r.  Fiiet  Mat  Bank 
(Mont)  888l 

n.  CAUSA  MORTIS. 

1  63.  "Oift  causa  mortis,"  under  Bev.  Codes, 
I  4038,  defined^'Neil  t.  First  Nat  Bank 
<Mont.)  889. 

S  The  validity  of  a  gift  causa  mortis  is 

determmed  by  the  law  of  the  place  where  It  is 
made,  without  reference  to  the  domicile  of  the 
donor.— O'Neil  v.  First  Nat  Bank  (Mont.)  889. 

I  82.  Evidence  held  to  sustain  a  verdict  find- 
ing against  the  validity  of  a  gift  causa  mortis.— 
O'NeU  T.  First  Nat  Bank  (l&nt)  889. 

GOOD  WILL 

S  6.  An  agreement  by  sellers  of  drug  stores 
not  to  re-engage  in  business  within  a  certain 
district  for  five  yean  held  to  bind  them  jointly 
and  severaUy.— Smith  v.  Woodward  (Colo.)  14U. 

GRAND  JURY. 

See  Indictment  and  Information,  |  140. 

I  3.  Twelve  qualified  grand  jurors  are  a  le- 
gal body  and  mav  return  an  indictment. — State 
V.  Casey  (Nev.)  5. 


GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Frauds,  Statute       1  23;  Principal  and 

Surety. 

ZV.  BSBEEDIES  OF  OBEDITOBS. 

S  76.  Assignee  of  lessor  held  entitled  to  en- 
force a  guaranty  for  payment  of  rent^Hedit 
V.  Acme  Ooal  Co.  (Wyo.)  132. 

HABEAS  CORPUS. 

See  Oourts,  {  102. 

I.  MATUBB  AND  GBOUNDB  OF 
REBIEDT. 

S  21.  The  courts  by  means  of  habeas  corpus 
exercise  a  aunerviaing  Jurisdiction  over  the 
proceediufs  of  a  coninUttliMt  mariatrate.— Ex 
parte  Seville  (Okl.  Or.  App.)  7W. 

S  22.  Under  Comp.  Laws  1909,  S  0207,  where 
the  court  will  only  examine  record  to  deter- 
mine whether  term  of  commitment  has  expir- 
ed, and  It  not  the  writ  of  habeas  corpus  will 
he  denied.— Ex  parte  Harrj  (OkL  Ct.  App.t 
726. 

I  30.  Defects  in  order  of  commitment  heU 

not  available  in  habeas  corpus  proceeding  to 
person  in  custody  under  sentence  and  Jodg- 
ment~Bx  parte  Harry  (Okl.  Cr,  A.pp.)  fSm. 

U.  jmtlSDICTIOH,  FBOOEEDIHOS, 
AND  BELIEF.- 

§  4a  In  stated  case,  held,  that  the  trial 
court  had  jnilsdiction  in  a  hal>ea8  corpus  pro- 
ceeding to  compel  a  father  to  return  his  cSiild 
to  the  Jurisdiction,  and  produce  him  before  the 
court-~Breene  t.  People  (Colo.)  1000. 

I  86.  Upon  a  petiti<m  for  discliarge  from  ai> 
rest  on  a  warrant  of  extradition,  evidence  as 
to  petitioner's  identity  with  the  person  wanted 
in  anotlier  state  held  to  preponderate  in  favor 
of  petitioner,  and  to  Ramre  his  discharse. — Ex 
parte  Spencer  (Nev.)  1. 

I  85.  On  application  for  a  writ  of  habeas 
corpus  after  commitment  for  murder  by  an  ex- 
amining magistrate,  the  burden  is  on  petition- 
er to  show  facts  entitling  bim  to  bidl^Ex 
parte  Dykes  (Okl.  Gr.  App.)  724. 

8  95.  The  courts  by  menus  of  habeas  cor- 
pus inquire  into  the  legality  of  the  commit- 
ment of  a  magistrate  and  the  qoeiation  of 
probable  cause.— Ex  parte  Seville  (OkL  Cr. 
App.)  725. 

S  99.  In  the  absence  of  statute,  a  father  has 
no  absolute  right  to  the  custody  and  services 

of  his  child,  and  the  court  may  in  its  discre- 
tion deprive  the  father  of  its  custody,  and 
award  tne child  toils  mother.— Breene v.  People 
(Colo.)  1000. 

{  112.  In  a  controversy  between  husband 
and  wife  over  the  custody  of  a  minor  child,  the 
judgment  held  not  erroneous  in  falling  to  pn^ 
vide  for  the  father's  ri«ht  of  visitation. — Breene 
V.  People  (Colo.)  1000. 

X  112.  A  Judgnwnt  in  a  habeas  corpus  case 
held  not  to  deprive  a  father  of  his  right  to 
visit  his  minor  child.— Breene  t.  People  (G<da) 
1000. 

I  113.  A  comjplaint  tliat  a  Judgmoit  Is  er>- 

Toneous  in  depriving  a  father  of  the  right  to 
visit  his  minor  child  held  not  properly  pre- 
sented for  review  on  an  appeal.— Breene  v. 
People  (Colo.)  1000. 

S  113.  Where  the  evidence  was  not  brought 
up,  there  can  be  no  review  of  the  trial  court's 
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Homicide 


«zercfBe  of  Its  discretloii  in  awnrdins  the  cus- 
tody of  an  in&ut  cUld^Breene  t*  Pw^Aa 
<Odo.)  looa 

HARBORS. 

Set  Navigable  Waters,  S  3& 

HARMLESS  ERROR. 

See  Appeal  and  Error,  H  1033-1070,  1170; 
Crim^  Law,  SS  1163-1177;  Wills,  |  40a 

HEALTH. 

See  Phyridans  and  Snrgeona,  {  2L 

HEARSAY  EVIDENCE. 

See  Eridenoe,  H  314-818. 

HEIRS. 

See  Baatards.  K  100.  104. 

HIGHWAYS. 

See  Eminent  Domain,  H  119,  280:  Fines,  { 
16 ;  Statutes,  |  97. 

I.  EBTABI.ISHMEMT.  AI.TERATIOM, 
AMD  DIBOOirTIMTTANOE. 

(m  TltU  to  rM  u«  RIskts  9t  AbatUav 
Owners* 

I  88.  A  franchise  to  use  a  highway,  granted 
by  county  Bnpervisors  under  County  Govern- 
ment Act  1897,  8  25,  anbd.  3S,  held  subject  to 
the  paramount  rights  of  the  owner  of  the  fee. — 
Gumsey  t.  Northern  California  Power  Co. 
(UaL)  OOa 

n.  HIGHWAY  DISTRICTS  Ain> 
OFFIGEBS. 

{  9S.  The  public's  easement  in  a  highway  is 
limited  to  the  right  to  travel,  and  control  by 
the  board  of  supervisors  does  not  extend  be- 
yond the  maintaining  of  the  highway  in  a  con- 
venient condition  for  travel. — Gumsey  v.  North- 
em  California  Power  Co.  (CaL)  906. 

m.  OOW gTBUCTIOH,  MPBOVEBimfT, 
AND  REPAIR. 

I  120.  A  suit  to  enjoin  a  landowner  from 
interfering  with  highway  officer  in  cutting  a 
ditch  through  a  dike  on  adjoining  land  may  be 
brought  by  the  county  attorney  in  the  name  of 
the  state,  under  Gen.  St.  1909,  i  2226.— State 
V.  Nye  (Kan.)  1014. 

{  120.  Highway  commisnioner,  under  Gen. 
St.  1009,  I  7285,  is  not  required  to  extend  a 
ditch  from  boundary  to  boundary  through  the 
land  of  a  given  owner,  but  only  over  such  por- 
tion as  is  necessary.— State  v.  Nye  (Kan.)  1014- 

HOMESTEAD. 

See  Fraudulent  Conveyancea,  S  62;  Mortgages, 
S  587;  Public  Lands,  SS  35,  135;  Quieting 
Title,  {  44;  Tenancy  in  Common,  {  19. 

E,  ITATUBE,  ACQTTISinON,  AND 
EXTENT. 

(A)  Hmtnre,  Orcmtlon.  and  Duration  of 
Bstate  or  Blsht  im  General. 

fi  1.  The  homestead  right  is  purely  statutory, 
not  existing  at  common  law. — In  re  Cook's  Ins- 
tate (Nev.)  27. 

(B)  Persons  Entitled. 

S  la  Prior  to  Act  March  15,  1905  (Sess. 
Laws  1905,  c.  IS,  8  1),  wife  held  entitled  to  con- 
vey property  occupied  by  family  without  joinder 
of  husband,  since  it  did  not  become  impressed 
with  chflracter  of  homestead, — Herbert  v.  Wagg 
<Okl.)  209. 


(D)  Propertr  Constltatlnv  Homestend. 

S  81.  One  who  holds  possession  of  land  un- 
der an  executory  contract  of  purchase  may  de- 
clare a  valid  homestead  therein.— Northern 
AsBnr.  Co.  of  London  v.  Stoat  (Cal.  App.)  017. 

I  84.  A  valid  homestead  cannot  be  created  in 
lan^  held  In  cotenancy.— Northern  Assur.  Co. 
of  London  v.  Stout  (Cal.  App.)  617. 

HI.  BIGHTS  OFSVRVTVIKG  HVS- 
BAMD,  WIFE,  CHIIiDREN, 
OR  HEIRS. 

{  134.  The  right  of  a  surviving  spouse  to  a 
homestead  in  community  property,  whether  de- 
clared on  before  the  death  of  the  other  spouse 
or  not,  stated.— In  re  Cook's  Estate  (Nev.)  27. 

I  141.  Under  St  1861,  c.  55,  §1  123,  120 
(Homestead  Act  1865,  8  1),  as  amended  in  1879 
(St.  1879,  c.  131;  Comp.  Laws.  §  550],  and  sec- 
tion 4  (St.  1879,  c.  131,  Comp.  Laws,  |  553)  and 
Act  1897.  5  101  (St  1897,  c.  106 ;  Comp.  Laws, 
I  2886),  a  widow  held  not  entitled  to  have  a 
homestead  set  apart  in  her  husband's  semrate 
property;  there  being  other  heirs.— In  re  Cook's 
Estate  (Nev.)  27. 

XV.  ABAHDOmfENT.  WATVEB,  OB 
FOBFEITUBE. 

8  180.  The  ri^t  of  either  the  husband  or 
wife  to  claim  a  homestead  in  pn^wrty  is  not 
defeated  by  its  conveyance  from  one  of  them 
to  the  other  for  the  purnose  of  keepinjc  the 
property  from  larediUits^Bowman  t.  SheriU 
(Or.)  1122. 

V.  FBOTEOTIOE  AED  ENFOROB- 
MEIfT  OF  BIGHTS. 

f  189.  A  debtor  held  entitled  to  claim  a 
homestead  exemption  In  land  songht  to  he 

reached  in  a  suit  by  creditors  to  set  aside  a 
conveyance  thereof  as  fraudulent ;  the  decree 
practically  amounting  to  an  execution. — Bow 
man  y.  SheriU  (Or.)  1122. 

HOMICIDE. 

See  Ball;  Criminal  Law,  H  365,  368.  404.  448, 
478.  511,  776,  1169;  Habeas  Corpus,  |  85; 
Stipalations;  Witnesses,  §  277. 

nr.  ASSAUIiT  WITH  IMTEUT  TO  KHX. 

S  86.  Intent  to  kill  held  to  be  an  essential 
element  of  assault  with  a  deadly  weapon,  with 
intent  to  murder. — People  v.  Kafouiy  (Cat 
App.)  938. 

V.  EXC1TSABI.E  OR  JUSTIFIABI^ 

HOBncmE. 

8  101.  The  mere  fact  that  the  deceased  may 
have  been  a  had  man  will  not  ot  Itself  constitute 
eitherjuBtlBcatlon  or  mitigation  for  takintc  his 
life.— lliompMn  v.  State  (Okl.  Cr.  App.)  216. 

VII.  EVIDENCE. 
<A)  Fresnmptlons  nnd  Bnrden  of  Proof. 

I  146.  Proof  of  the  homicide  by  defendant 
Aeld,  under  Pen.  Code,  8  1106,  proof  of  malice 
essential  under  section  187  to  murder,  shifting 
the  burden  of  proof  to  defendant— People  v. 
Jones  (Cal.)  m 

(B)  Admlsallillltr  ta  Geneml. 

8  161.  Complainant,  in  a  prosecution  for  as- 
sault with  intent  to  kill,  may  testify  as  to  the 
location,  nature,  and  effect  of  the  wound  in- 
flicted by  one  of  tbe  shots  fired  at  her.— People 
V.  Kafoury  (Cal.  App.)  938. 

8  161.  Nature  of  assault  and  location  and 
character  of  wound  inflicted  held  competent  to 
show  intent  In  a  prosecution  for  ass:iuit  with 
a  weapon,  with  intent  to  murder.— People  v. 
Kafoury  (Cal.  App.)  93& 
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{  233.  Proof  of  motive  is  not  indispensable 
to  a  conviction  for  murder. — People  t.  Gjiapp 
(Cal.  App.)  792. 

I  241.  On  a  trial  for  murder  by  abortion, 
evidence  held  to  show,  an  required  by  Pen. 
Code,  S  274,  that  the  operation  on  decedent 
was  not  necessary  to  save  her  life. — People  v. 
Thompson  (Cal.  App.)  1033. 

i  253.  Evidence  held  to  sustain  a  verdict  of 
murder  in  the  first  degree. — People  v.  Knapp 
(Cal.  App.)  792 ;  Paseo  v.  State  (Wyo.)  8()2. 

Vm-  TRIAL. 
(B)  QiieBtloiia  for  Jnrr* ' 

S  269.  Intent  to  kill,  which  is  an  eBsentlal 
element  of  assault  with  a  deadly  weapon,  with 
intent  to  murder,  is  a  question  of  fact  tci  be 
determined  from  all  the  circumstances  of  the 
case.—People  v.  Kafoury  (Cal.  App.)  938. 

I  282.  Where  there  ii  an  abundance  of  evi- 
dence that  defendant  committed  a  homicide 
chared  to  him,  it  is  the  province  of  the  Jury 
to  determine  the  degree  of  crime. — ^People  v. 
Knapp  (CaL  App.)  792. 

(O)  Inatrnctlona. 

I  296.  Ad  instruction  In  a  homicide  caie  Md 
correct.— State  v.  Meyers  (Or.)  81& 

i  308.  Under  Comp.  Laws  1907.  SS  41159,  4161 
an  instruction  on  first  degree  murder  held  prop- 
er.—State  V.  Thome  (Utah)  58. 

S  309.  An  instruction  that  a  trivial  provoca- 
tion, though  amounting  to  an  assault  or  even 
a  blow,  wifi  not  reduce  nomicide  to  manslaughter 
held  an  invasion  of  the  province  of  the  jury. — 
People  V.  Jones  (Cal.)  176. 

i  311.  An  instruction  pointing  out  the  pen- 
alty of  die  various  degrees  homicide  charg- 
ed in  the  indictment  held  properly  refused. — 
State  T.  Garrison  (Or.)  657. 

S  311.  In  a  prosecution  for  murder,  an  in- 
struction as  to  the  right  of  the  jury  to  recom- 
mend that  the  punishment  be  life  imprisonment 
held  improper.— State  v.  Thorne  (Utah)  58. 

X.  APPEAL  AMD  ERKOB. 

I  338.  Cross-examination  of  accused  as  to 
commission  of  other  crimes  held  prejudicial  er- 
ror.—State  V.  Thome  (UUh)  58. 

I  338.  Any  error  in  admitting  opinion  evi- 
dence held  immaterial,  where  the  evidence  sus- 
tained a  finding  against  the  issue  of  self-de- 
fense, which  was  the  only  lasae.— Paseo  t.  State 
(Wyo.)  862. 

HOTELS. 

See  Cvrenants,  8  68. 

HUMANITARIAN  DOCTRINE. 

See  Negligence,  S  83. 

HUSBAND  AND  WIFE. 

See  Bankruptcy,  {  303;  Divorce;  Evidence,  { 
21 ;  Executors  and  Administrators.  §  441 ; 
Fraudulent  Conveyances,  §S  104,  299;  Ha- 
beas Corpus,  §  112;  Homestead,  H  IS.  134, 
141.  ISO;  Indians.  {  18;  Specific  Perform- 
ance, 1 121;  Tenancy  in  Common,  §  20:  Wills, 
K  6,  61. 

V.  WIFE'S  SEPARATE  ESTATE. 
(A)  What  Constltntes. 

S  131.  The  presumption  arising  under  Ctv. 
Code  S  164,  that  property'  conveyed  to  a  mar- 
ried woman  is  her  separate  estate,  may  be 
overcome  by  parol  testimony.— Mitchell  v. 
Moses  (Cal.  App.)  685. 


vn.  oomnmiTT  vrowbty, 

S  249.  Money  Md  under  tbe  ciicumstances 

community  proi>erty,  in  the  absence  of  an  agree- 
ment or  understaudiog  between  Uie  spouses  to 
the  contrary.— McMurray  v.  Bodwell  (Cat  App.) 
627. 

S  249.  Property  acquired  by  either  spouse 
during  marriage,  save  by  gift,  devise,  or 
descent,  belongs  to  the  community  estate,  re- 
gardless of  wliicb  spouse  took  the  conveyance. 
—Mitchell  V.  Moses  (Oal.  App.)  685. 

8  254.  Where  a  deed  expressly  conveys 
property  to  a  wife  as  h^  separate  property, 
she  ma^  l>e  held  to  have  taken  the  legal  ti- 
tle In  tmst  for  the  community,  where  tlie  con- 
sideration is  paid  from  community  funds.- Mit- 
chell V.  Moses  (Cal.  App.)  685. 

S'262.  Statement  of  burden  of  proof  as  to 
an  agreement  or  understanding  between  spOD»* 
es,  by  which  ntoney  otherwise  their  community 
property  became  the  wife's  separate  property.'— 
McMurray  v.  Bodweil  (CaL  App.)  (127. 

§  264.  Evidence  hdd  to  sustain  a  findiiur  of 
money  having  been  community  property,  which 
it  was  in  the  absence  of  an  agreement  or  un- 
derstanding to  the  contrary.— McMurray  v.  Bod- 
weU  (Cal.  App.)  627. 

S  270.  A  husband  suing  his  wife  to  quiet  ti- 
tle to  cwomunity  property,  the  title  to  which 
bad  been  taken  in  her  nflme.  need  not  specif- 
ically plead  facts  on  which  his  title  rests. — 
Mitchell  T.  Moses  (Cal.  App.)  685. 

i  273.  In  view  of  the  husband's  power  ot 
disposition  of  community  personal  property,  un- 
der Bem.  &  Bal.  Code,  §  5917,  h<^d,  the  wife  od 
his  death  cannot  recover  it  as  fraudulently  con- 
veyed him.— Daniels  r.  Spear  (Wash.)  737. 

HYPOTHETICAL  QUESTIONS. 

See  Criminal  Law,  f  485;  Evidence.  |  553. 

ICE. 

See  Municipal  Corporations,  H  770,  816. 

IDENTITY, 

See  Habeas  Corpus,  S  85;  Wills,  {  lOSL 

IMPEACHMENT. 

See  WitnessM,  fi  388. 

IMPLICATION. 

See  Sales,  f  7a 

IMPOTENCY. 

See  Divorce,  SS  16,  128. 

IMPRISONMENT. 

See  Costs.  {  322;  Fines,  §S  11. 15 ;  Habeas  Cor- 
pus ;  Homicide,  {  3lL 

IMPROVEMENTS. 

See  Mines  and  Minerals.  S  23;  Municipal  Cot^ 
^ontions,  ^  274-S14,  859,  911,  854;  Public 

IMPUTED  NEGLIGENCE 

See  Negligence,  |  92, 

INCONSISTENCY. 

See  Constitutional  Law,  (12;  Trial,  H  358^ 
359;  Witnesses,  ||  m,  895. 
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INCUMBRANCES. 

See  Cancellation  of  InHtniments,  S  87;  Cove- 
nan  tB,  g§  96,  132;  False  Pretenses.  |  88; 
Mines  and  Minerals,  S  23. 

INDEMNITY. 

Bee  GoaTanty;  Prindpal  and  Snret?. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  U  284,  819;  Negli^ 
gence,  H  S6,  67,  186. 

INDIAN  LANDS. 

See  United  States. 

INDIANS. 

See  Oonrts,  g  302 ;  United  States. 

S  15.  A  deed  executed  by  beire  of  allottee  un- 
der Act  Coagr.  June  28,  181)8,  more  than  five 
years  from  ratification  of  agreement  in  Act 
Conp.  March  1,  1901,  and  after  Act  Cong.  April 
2fl.  1906,  held  valid.— Sanders  t.  Sanders  (Okl.) 
838. 

I  18.  Deed  executed  by  helra  of  allottee  un- 
der Act  Cong.  June  28,  1898,  within  five  years 
after  ratification  of  agreement  with  Creek  Na- 
tion contained  in  Act  Cong.  March  1,  1901. 
and  prior  to  Act  Cong,  April  26.  1006,  AeW 
void.— Sandera  t.  Sanders  (Okl.)  S38. 

{  15.  Under  Act  Cong.  March  3,  1893,  and 
Act  Cong.  June  7, 1897,  relative  to  sales  of  lands 
allotted  to  the  Puyallun  Indians,  htid,  that  the 
death  of  an  allottee  after  his  written  consent 
to  a  sale  by  a  commissioner  did  not  revoke 
the  commissioner's  authority  to  sell  or  invalidate 
the  sale.— Little  Bill  v.  Swanson  (Wash.)  481; 
Same  V.  Dyslin  (Wash.)  487. 

S  16.  Lease  by  Creek  allottee  held  not  in  con- 
travention of  the  federal  statute  limiting  the 
term  of  lease.— Scraper  t.  Boggs  (OU.)  1^. 

S  18.  TTnder  supplemental  agreement  with  tbe 
Creek  Tribe  of  Indians,  ratified  by  Act  Cong. 
June  30,  1902,  §  6,  descendants  of  citizens  of  a 
Creek  Nation,  though  not  themselves  citizens 
thereof,  held  entitled  to  inherit  allotted  lands  un- 
der Mansf.  Dig.  Ark..  ||  2522-2545  (Ind.  T. 
Ann.  St.  1889,  H  1^0-1843).— Lamb  Baker 
(Okl.)  189. 

I  18.  Under  supplemental  agreement  with 
Greek  Tribe  of  Indians,  ratified  by  Act  Cong. 
June  30,  1902,  §  6,  nieces  of  deceased  Creek  al- 
lottee who  are  of  Creek  blood,  but  not  enrolled 
citixens  of  a  Creek  Nation,  held  to  inherit  to 
exclusion  of  deceased  allottee's  cousin  who  Is  a 
citixen  of  the  Creek  Nation.— Lamb  v.  Baker 
(Okl.)  189. 

i  18.  In  laws  of  Muskogee  Nation,  1880,  p. 
60.  8  1,  the  term  "final  participation"  construed. 
—Sanders  v.  Sanders  (OkL)  338. 

i  18.  Allotment  under  Act  Cong.  June  2S, 
1898,  of  citizen  of  Creek  Nation  who  dies  in 
possession  prior  to  Act  Cong.  March  1,  1901, 
without  receiving  certificate  of  allotment,  held 
distributable  to  her  betrs  under  sections  6  and 
7  of  the  latter  act—Sanders  v.  Sanders  (Okl.) 
338. 

8  18.  Surviving  noncitisen  husband  of  <ntizen 
of  Creek  Nation  who  dies  prior  to  certificate  of 
allotment  of  land  set  apart  to  her  under  Act 
June  28,  1898,  held  an  "heir"  entitled  to  a 
"child's  part"  with  the  children  of  his  wife, 
whether  they  take  by  descent  or  parchase. — San- 
ders V.  Sanders  (Okl.)  338. 

8  18.  Citizen  of  Creek  Nation  who  files  on 
land  under  Act  Cong.  June  28,  IS.^,  and  dies 
April  28,  1900,  without  receiving  certificate  of 


allotment,  held  seised  of  no  estate  of  Inheritance 
to  which  curtesy  can  attach.— Sanden  t.  San- 
ders (Okl.)  33& 

8  18.  Under  Act  Cong.  Feb.  8,  1887,  8  5. 
making  the  laws  of  descent  in  this  state  ap- 
plicable to  patented  Indian  lands,  Aeld,  that  an 
Indian  patentee  with  restraints  on  alienation 
had  an  inheritable  estate  in  the  land.— Little 
Bill  V.  Swanson  (Wash.)  481;  Same  v.  Dyslin 
(Wash.)  487. 

§  27.  Action  by  an  Indian  citizen  to  recover 
lands  OTiginally  patented  to  an  Indian  and  sold 
by  a  commissioner  under  Act  Cong.  March  3, 
1893,  and  Act  Cong.  June  7,  1897,  hdd  barred 
by  laches.- Little  Bill  v.  Swanson  (Wash.) 
481;  Same  v.  Dyslin  (Wash.)  487. 

8  27.  Evidence  in  an  action  by  an  Indian 
citizen  to  recover  lands  from  grantees  to 
whom  it  had  been  conveyed  by  a  commissioner 
acting  under  Act  Conft.  March  3,  1893,  and 
Act  Cong.  June  7,  1897,  held  sufficient  to  sus- 
tain a  decree  for  defendants.— Little  Bill  v. 
Swanson  (Wash.)  4S1;  Same  v.  Dyslin  (Wash.) 
487. 

§  27.  Under  Act  Conic.  March  3,  1893,  and 
Act  Cong.  June  7,  1897,  relating  to  restric- 
tion  on  alienation  of  lands  patented  to  Indians 
and  to  their  alienation  by  government  commis- 
sioners, and  Act  Cong.  March  31,  1902,  88  1,  2, 
held,  that  an  action  to  quiet  title  against  the 
grantees  of  Indian  lands  sold  by  a  commission- 
er was  barred  by  Rem.  &  Bal.  Code,  88  150, 
786,  788.— Little  Bill  v.  Swanson  (Wash.)  481 ; 
Same  v.  Dyslin  (Wash.)  487. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law.  IS  210.  619.  628.  1032:  False 
Pretenses,  188;  Gaming,  8  90;  Grand  Jury; 
Perjury,  8  2S. 

7.  KEQinSITES  Ain>  8UFFXOIENOT 
OF  ACOUSATIOM. 

8  110.  An  indictment  for  forgery  under  Comp. 
Laws,  8  4734  held  sufficient,  in  view  of  Comp. 
Laws,  8  4208;  the  question  not  having  been 
raised  until  after  verdict.— State  v.  Raymond 
(Nev.)  17. 

8  111.  A  complaint  for  destruction  of  crops, 
under  Pen.  Code.  8  604,  held  not  fatally  defec- 
tive for  failure  to  contain  an  allegation  that 
punishment  for  snch  acts  were  not  otherwise 
prescribed  by  the  Code. — Hogan  v.  Superior 
Court  of  Merced  County  (Cal.  App.)  947. 

8  111.  Pen.  Code,  8  604,  considered,  and  dis- 
tinguished from  section  602,  subd.  S,  so  that  a. 
complaint  under  section  604  was  not  defective 
for  failure  to  negative  that  the  offense  charged 
was  not  within  section  602,  subd.  3.— Hogan  v. 
^^rior  Court  of  Merced  County  (CaL  App.) 

8  111.  An  exemption  in  Bev.  St.  1908,  8 
6069,  making  it  an  offense  to  practice  medi- 
cine without  a  license,  held  not  descriptive 
of  the  offense,  so  that  it  need  not  be  negatived 
tn  an  information  filed  thereunder.— Smith  t. 
People  (Colo.)  612. 

VI.  JOHniBIt  OF  PASTIES.  OFFEHSEB, 
AND  COUNTS,  DUFLICITT, 
AND  ELECTION. 

8  125.  Indictment  under  Pen.  Code,  8  601, 
held  not  objectionable  as  charging  two  dis- 
tinct offenses  in  the  same  count. — People  t. 
Barnnovich  (Cal.  App.)  672. 

8  125.  An  information  charging  accused  with 
stealing,  feloniously  receiving,  and  feloniously 

concealing  a  bicycle,  knowing  the  same  to  have 
been  stolen,   in  violation  of  Rev.  St.   1908.  8 
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1685,  held  not  dnpUcitoui.— People  t.  Fitzgerald 
(Colo.)  135. 

I  126.  Infonutlon  held  dupIicltotii.-^rant 
T.  State  (OkL  Or.  App.)  UOO. 

VU.  MOTIOH  TO  QUASH  OR  DZSMISB. 
AND  DEM1TRBEB. 

J 137.  Dnplicitoiu  Infonnatioii  should  be  set 
de,  nnlesB  the  state  elects  to  go  to  trial  od 
one  count  and  diBm!eKf>n  the  others. — Orant  t. 
State  (Okl.  Or.  App.)  llOa 

I  140.  Accused,  presentiog  an  affidavit  in  sup* 
port  of  bis  motion  to  quash  an  indictment  on  the 
s  tiund  of  the  diaqualiGcatlon  of  a  graod  juror, 
held  not  entitled  to  complain  of  the  court  dis* 
posiof:  of  the  motion  on  affidavits.— State  y,  Ca- 
sey (Nev.)  5. 

IX.  ISSUES,  PROOF,  AMD  VARIAHOE. 

i  180.  In  a  prosecution  for  kidnapping,  evi- 
dence that  the  person  in  charge  of  the  child  was 
Charlotte  B.  is  sufficient  to  sustain  an  allega- 
tion that  the  name  of  such  person  was  Lottie  B. 
—State  V.  Tillotson  (Kan.)  1030. 

S  183.  In  a  prosecntion  for  uttering  and 
drawing  a  bank  check  with  intent  to  defraud, 
variance  held  immaterial.— People  t.  Spencer 
(Cat  App.)  1039. 

X.  comncnoir  of  offemsb  nr- 

CI.UDED  nr  CHARGE. 

I  180.  A  charge  of  statutory  rape  held  to  in- 
clude the  offense  of  assault  with  intent  to 
rape.— People  t.  Babcock  (CaL)  549. 

INDORSEMENT. 

Of  witnesses*  nsmes  on  Information,  see  Crim- 
inal Law,  i  62& 

INFANTS. 

See  Bills  and  Notes,  i  77:  Intoxicating  Liquors, 
S  236;  Judgment,  i  063;  Kidnapping:  Mort- 
f  587 ;  MegliffBnce,  |  iM;  Witnesses, 


IX.  CUSTODY  AND  PROTECTIOH. 

§  19.  A  mother  of  a  child  who  defaulted  In 
proceedings  to  declare  it  an  abandoned  child 
ceased  to  have  any  rights  to  its  custody  great- 
er than  any  other  person  who  might  after- 
wards apply  therefor.— Foster  t.  Myers  (Or.) 
806. 

I  19.  Under  Laws  1907,  p.  39,  §S  1-18  (L.  O. 
L.  81  4406-4424,  inclusive),  construed  in  view 
of  section  ISy  an  appeal  had  not  to  lie  from  a 
judgment  denying  an  application  for  the  cus- 
tody of  an  abandoned  child.— Foster  r.  Myers 
(Or.)  806. 

INFORMATION. 

See  Indictment  and  Information. 

INITIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  |  46. 

INJUNCTION. 

See  Appeal  and  Error,  gfi  920,  1024. 1083;  Cove- 
nants, S  69;  Estoppel,  S  78;  Highways,  { 
120;  Judges,  S  56;  Mines  and  .MinenilK.  § 
38;  Municipal  Corporaaons.  8  32:i;  Rail- 
roads. ^  53,  55;  Tt'irL,  I  401;  Waters  and 
Water  Courses,  f  126. 

n.  SUBJECTS  OF  PROTECTION  AHD 
REUEF. 

(E)  PaMla  Ofllevn  mnA  Bowda  aad  Hn- 
Mlolp«lltl«i. 

I  76.  Andllan  Injunction  to  restrain  officers 
of  county  organized  under  Const  art  17,  8  4, 


and  Act  April  24,  1906  (Seas.  I«wa  1907-^ 
c.  26,  art.  1),  from  claiming  records  and  prop- 
erty of  one  of  the  old  count^  pending  quo  war- 
ranto proceediogB  to  test  the  validity  oi  the  or^ 
ganization  of  the  new  county,  held  properiy  de- 
nied.—State  v.  Armstrong  (Okl.)  332. 

?77.  A  temporary  injunction  held  properly 
used,  to  restrain  police  offimrs  from  mterfer* 
inp  with  premises  in  which  gambling  way  per* 
muted  in  violation  of  statute.— Asiatic  Club  v. 
Biggy  (CaL)  912. 

'Vin.  UABII.ITIE8  ON  BONDS  OR 
UNDERTAKINGS. 

S  239.  Under  L.  O.  L.  {  417,  a  bond  given  for 
a  preliminary  injunction  held  to  IncI  lude  aU 
damages  up  to  the  time  of  the  dismissal  by  the 
Supreme  Court  of  the  injunction,  which  had 
been  made  permanent— Moore  t.  Lachmnod 
(Or.)  1123. 

243.  An  injunction  liond  held  to  create  ft 
several  liability  to  each  defendant — Moore  t. 
Lachmnnd  (Or.)  1123. 

8  260.  In  view  of  L.  O.  L.  8  37,  held,  that 
there  was  no  variance  between  a  complaint  and 
an  injunction  bond,  which  was  the  subject  of 
the  action.— Moore  v.  Lachmund  (Or.)  11^ 

INNKEEPERS. 

See  Covenants,  8  69;  Specific  Performance,  8 
43. 

INNOCENT  PURCHASERS. 

See  Bills  and  Notes,  88  338,  877;  Vendor  and 
Purchaser,  8  229u 

INSANE  PERSONS. 

See  Criminal  Law,  |  74a 

INSOLVENCY. 

See  Bankruptcy;   Banks  and  Bsnkfng,  88 
76;    Executors  and  Adminii^trators,  |  315; 
Fraudulent  Conveyances,  {  241. 

INSPECTION. 

See  Master  and  Servant,  8  124. 

8  2.  "Inspection"  defined,  and  Laws  1901,  c. 
79,  relating  to  the  inspection  of  horses,  the  pres- 
ervation of  records,  etc.,  held  an  inspection 
law.— Messenger  v.  Board  of  Com'n  of  Converse 

County  (Wyo.)  126. 

g  6.  A  state  may,  as  an  Incident  to  its  power 
to  enact  valid  inspection  laws,  impose  a  reason- 
able charjte  for  the  purpose  of  defraying  the  ex- 
pense of  the  inspection. — Messenger  v.  Board  of 
Com'rs  of  Converse  County  (Wyo.)  126. 

(  6.  Under  Const,  art  14.  «  1-3,  Rev.  St 
1800,  8!  1112,  1113,  1232,  and  Laws  1901,  c.  79, 
§§  1.  3,  8.  fees  of  a  sheriff  as  inspector  of  horses 
to  be  taken  out  of  the  state  held  not  fees  in 
"civil  cases"  which  he  could  retain  in  addition 
to  his  salary. — Mesneoger  v.  Board  of  Com'rs  of 
Converse  County  (Wyo.)  126. 

8  6.  Laws  1903,  c.  54  amending  Laws  1901, 
c.  70,  8  4^nd  Laws  1909.  c.  .50,  repealing  Lews 
1901,  c.  To,  were  not  intended  aa  a  legislative 
construction  an  to  the  ownervhin  of  inspection 
of  fpes  collected  under  Imws  1901.  c.  79.  8  8. — 
MesspniieT  v.  Board  of  Com'rs  of  Converse  Coun* 
ty  (Wyo.)  126. 

INSTALLMENTS. 

See  Fines.  8  U;  Vendor  and  Purchaser.  |  77. 
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INSTRUCTIONS. 

See  Criminal  Law.  tt  7GS-764.  77S.  1087. 1056. 
1172 ;  Master  ud  Servant,  |  154;  Trial,  H 
lM-28e.  3ST. 

INSURANCE. 

See  Appeal  adcI  Error.  SI  1050,  1053.  1070; 
Constitntional  Law.  St  46,  89,  208.  238,  301; 
Evidence,  S8  5,  96,  113,  357,  474,  474% ; 
Fraads.  Statute  of,  S  158;  Jury,  S  31;  Mas- 
ter and  Servant,  S  H;  Mechanica'  Uens,  g 
?31 ;  Parties,  I  6:  Statutes.  {  64;  Taxation. 
S  40;  Trial,  SI  200.  296;  Vendor  and  Par- 
chaser,  SS  18C,  190. 

HZ.  imiTOANOE  AOEim  AHD 
BBO^B&8. 

tAi  Acenor  tor  Inaiir«r. 

I  92.  Evidence,  in  an  action  on  a  mutual 
benefit  certificate  claimed  to  have  been  taken 
over  by  defendant,  after  it  waa  isnted  to  plain- 
tiff by  a  fraternal  benefit  company,  held  not  to 
show  authority  by  defendant's  manager  to  con- 
tract for  defendant  to  assume  the  obligation  on 
plaintiff's  certificate.— Spande  t.  Western  Ofe 
Indemnity  Co.  <0r.)  973. 

V.  THE  OOlCTBAOT  IH  GENEBAIi. 

(A)  Hatar*.  Be4«t«ltM.  aad  Validity. 

S  136.  Under  stated  circumstances,  held,  that 
a  contract  of  insurance  waa  consummated,  and 
the  rights  of  the  applicant  conid  not  be  changed 
by  any  agent  of  the  Insurer.— Mew  York  Life 
Ins.  d>.  T.  Pike  (Colo.)  899. 

S  186.  A  policy  held  delivered  In  cootempla- 
tion  of  law  within  a  condition  that  such  policy 
must  be  delivered  dori^  the  good  health  of  the 
insured.— New   York  Ufa   Ins.   Oo.  t.  ^ke 

(Colo.)  899. 

I  137.  Certain  notes  given  with  an  applica- 
tion  for  insurance  held  payment  of  the  first  pre- 
mium on  a  policy.— Mew  York  life  Ins.  Co.  t. 
Pike  (Cola)  m. 

S  137.  An  insurance  company  held  bound  to 
accept  a  note  for  a  premium,  even  though  the 
note  was  for  slightly  less  than  the  actual  pre- 
miam.— New  York  Life  Ins.  Co.  t.  Pike  (Colo.) 
890. 

S  137.  A  clause  in  an  application  for  an  in- 
surance policy  with  respect  to  premiums  held  a 
nullity.— New  York  Life  Ins.  Co.  v.  Pike  (Colo.) 
809. 

YX.  PBEMXUlEa,  DUES,  ANV  A8BESB- 
MEHTS: 

S  187.  Statement  in  insurance  application 
that  tiie  first  year's  premium  had  not  been 
paid  and  subsegueut  alteration  of  the  applica- 
tion reciting  payment  hdd  not  to  authorize  a 
verdict  for  defendant  in  an  action  on  a  first 
premium  note.— Creditors*  Union  t.  Lundy 
(Cal.  App.)  624. 

f  188.  In  view  of  plaintiffs  evidence  lu  an 
action  on  a  premium  note  that  a  completed 
written  inaurance  contract  was  executed,  a  re- 
quested instruction  to  find  for  defendant  if 
an  oral  agreement  was  made  releasing  him 
from  payment  unless  a  policy  was  accepted 
hdd   properly  refused.— Gredlton*    Union  t. 


rope 

Lundy  (C&L  App.)  624. 

X.  FOBFEmntE  OF  POLICY  FOB 
BBEAOB  OF  PBpMISSOBT  WAR- 
BAinTT.  COVENANT,  OB  OONDI- 
TIOM  SUBSEQUENT. 

(B)  Hattoni  Relatlms  t«  Pro»«rtr  o'  la- 

S  324.  Under  a  provision  of  a  fire  policy, 
hdd  a  falling  of  a  material  part  of  the  building 


before  the  fire  reaches  It.  though  not  increas- 
ing the  fire  risk,  avoids  the  policy.— Moodey  v. 
Connecticut  Fire  Ins.  Co.  of  Hartford.  Conn. 
(C!aL)  773. 

S  824.  A  "faUen  building"  clause  In  a  fire 
Insurance  policy  construed,  and  its  meaning 
stated.— Fountain  v.  Connecticut  Fixe  Ins.  Co. 
of  Hartford  (CaL  App.>  630. 

S  324.  To  exempt  the  insurer  from  Uabllity 
under  the  "fallen  building"  clause  of  a  policy, 
held,  that  a  material  part  of  the  building  con* 
taining  the  Insured  goods  must  have  fnllen 
from  some  other  rauae  "before"  the  bnildlnff 
or  goods  were  attacked  by  fire.- Looinis  v. 
Connecticut  Fire  Ins.  Co.  (Cal.  App.)  642. 

I  334.  A  fire  insurance  policy  held  forfeited 
for  Insufflcient  compliance  with  a  provision 
thereof  requiring  a  continnoufl  watch  to  be 
kept  in  and  around  an  insured  plant  when  it 
was  idle. — Shoshone  Concentrating  Co.  t.  Ham- 
burg-Bremen Fin  Ins.  Co.  (Wash.)  600. 

Xm.  EXTENT  OF  LOSS  AND  t.t*htt- 
IT7  OF  INSUBEB. 
(B)  In«iir»no«  of  Property  and  TMlei. 

I  499.  The  value  of  insured  goods  at  the 
time  of  their  destruction  by  a  fire  is  the  meas- 
ure of  indemnity  for  the  loss,  under  a  policy 
stip\ilating  for  indemnity  to  the  extent  of  a 
fixed  sum.— Dakin  v.  Queen  City  Fire  Idb.  Oo. 
of  Sioux  Falls,  S.  D.  (Or.)  419. 

XIV.  HOnCB  AND  PROOF  OF  LOSS. 

S  539.  Noncompliance  with  a  clause  of  a  fire 
Insurance  policy,  reiiiuiring  proofs  of  loss  to  bo 
made  within  a  certain  time,  held  not  to  render 
the  policy  void,  but  to  require  proofs  before 
commencement  of  an  action. — Dakin  v.  Queen 
Fire  Ins.  Oo.  of  Sioux  Falls,  S.  D.  (Or.) 

XVHI.  ACTIONS  ON  FOLnOES. 

S  612.  Forfeitures  are  not  favored,  and  a 
clause  In  a  policy  requiring  proofs  of  loss  with- 
in a  certain  time  to  entitle  the  insured  to  main- 
tain an  action  will  be  liberally  construed  in  fa- 
vor of  the  insured.- Dakln  v.  Queen  City  Fire 
Ins.  Co.  of  Sioux  Falls,  S.  D.  (Or.)  410. 

S  645.  Instruction  as  to  issues,  in  an  action 
on  a  fire  insurance  policy,  held  not  erroneous.— 
Dakin  v.  Queen  City  Fire  Ins.  Co.  of  Sioux 
Falls,  8.  D.  (Or.)  419. 

S  tV46.  The  burden  hdd  to  be  upon  the  com- 
pany to  prove  an  affirmative  defense  alleged  by 
it  in  an  action  on  a  fire  policy.— Fountain  t. 
Connecticut  Fire  Ins.  Co.  of  Hartford  (Cal. 
App.)  630. 

S  652.  In  an  action  on  a  fire  policy  contain- 
ing a  "fallen  buiHing"  clause,  in  which  de- 
fendant claimed  that  a  part  of  the  building 
fell  from  an  earthquake  before  the  fire,  evi- 
denf-e  of  the  effect  of  the  earthquake  on  other 
buildings  hdd  properly  excluded- — Tjoomis  v. 
Connecticut  Fire  Ins.  Co.  (Cal.  App.)  642. 

I  654.  In  an  action  on  a  fire  policy.  In 
whii'h  defendant  claimed  that  a  material  part 
of  the  building  containing  the  insured  goods 
fell  from  an  earthquake  before  the  goods  were 
attacked,  evidence  as  to  the  effect  of  the  earth- 
quake on  other  bnildiufm  in  the  block  and  the 
condition  of  the  whole  block  hdd  properly  ex- 
cluded.— ^Fountain  v.  Gonnefticut  Fire  Ins.  Co. 
of  Hartford  (C^l.  App.)  630. 

8  662.  In  an  action  on  a  policy  of  fire  in- 
surance, evidence  as  to  the  cause  of  delay  in 
proofs  of  loss  held  admifisible. — Dakin  v.  Queen 
City  Fire  Ins.  Co.  of  Sioux  Falls,  S.  D.  (Or.) 
419. 

S  6<>5.  Evidence  in  an  action  on  a  fire  pol- 
icy, in  which  defendant  claimed  that  a  part 
of  the  bnilding  had  fallen  from  earthquake  be- 
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fore  the  6i«  be^n,  held  to  sastaio  r  finding 
that  the  fire  attacked  the  insured  gooda  before 
a  Bubatantia]  part  of  the  buildioK  had  fallen 
from  the  quake.— Fountain  v.  Connecticut  Fire 
Ins.  Co.  of  Hartford  (Cal.  App.)  630. 

I  065.  Id  an  action  on  a  fire  policy*  evi- 
dence held  to  show  that  a  snbstantial  part  of 

the  front  wall  fell  from  an  earthquake  before 
the  fire  attacked  the  building  or  goods,  but 
that  the  rear  and  side  walls  were  not  mate- 
rially damaeed. — Loomis  t.  Connecticut  Fire 
Ina.  Co.  (Cat,  \pp.)  642. 

i  GftS,  Evidence  in  an  actios  on  a  fire  policy 
htid  to  make  a  questioo  for  the  jurv  on  the  issue 
of  Its  cancellation.— Naslnnd  v.  Svea  Ins.  Co. 
(Wash.)  264. 

XIX.  BEINSUKAMOE. 

f  6S6.  Letters  containing  a  mere  reference 
to  a  contract  to  answer  for  another's  debt,  re- 
lied on  by  plaintiff  in  an  action  on  an  insurance 
certificate,  held  not  sufficient  proof  of  the  con- 
tract— Siuuide  T.  Western  IJfe  Indemnity  Co. 
<0r.)  973^ 

XX.  snrrnAz.  benefit  nrsuBAHOE. 

<A)  Corporations  «nd  Associations. 

S  603.  The  constitution  of  a  fraternal  order, 
which  desiKnntes  the  beneficiaries  under  its  cer- 
tificates, should  be  liberally  construed  according 
to  the  ordinary  and  common  use  of  words.— 
Mnnd  t.  Rehaume  (Colo.)  159. 

on  Tbo  Contraet  In  General* 

X  712.  The  eligibility  of  beneficiaries  In  fra- 
ternal benefit  orders  is  determined  by  reference 
to  the  laws  of  the  state  where  the  association  is 
organized,  and  not  to  those  of  the  state  in  which 
its  agent  may  be  located.— Mnnd  t.  Rebaume 
<Colo.)  159. 

(K)  Beneflelnrlea  nnd  Benefits. 

I  766.  The  policy  of  a  fraternal  benefit  Insur- 
er is  the  contract  which  measures  the  rights  of 
the  parties,  and  the  beneficiaries  take  under  the 
contract,  and  not  by  inheritance.— Mund  v.  Ile- 
hanme  (Colo.)  ISO. 

I  793.  Under  the  provinlons  of  a  certificate 
of  insurance,  held,  that  the  father  of  the  deceas- 
ed was  his  parent,  and,  as  such,  entitled  to  the 
benefits  of  the  certificate.— Uund  T.  Behaume 
(ColoJ  150. 

INTENT. 

See  OonstitnHonal  Law,  S  13;  Contracts.  S$ 
147.  169.  182.  184;  Damages.  M  77.  81;  Evi- 
dence, S  459;  Homicide,  JS  86,  161,  269: 
Lsrceny.  I  3;  Mortgages,  f  27;  Statates,  { 
185;  Willa,  I  6L 

INTEREST. 

See  Banks  and  Banking,  §  270;  Carriers,  S  12; 
Judges,  §1  42-51;  Mortgages,  8  605:  Munic- 
ipal Corporations,  |  954;  Usury;  Witnesses, 
81  367-^7Z 

I.  BIOHTB  Atm  UABEUTIES  Ttt 
OENERAI.. 

S  19.  The  amount  awarded  for  goods  sold 
in  an  action  by  the  seller  on  the  contract  of 
sale  held  liquidated  damages,  so  that  interest 
was  properly  allowed,  and  was  allowable,  even 
thoiiirh  the  claim  was  unliquidated. — Courteney 
V.  Standard  Box  Co.  (Cal.  App.)  778. 

ji  19.  White  aa  a  mle  interest  is  not  allow- 
able on  unliquidated  claims.  It  may  be  allowed 
where  the  person  liable  knows  the  exact  amount 
of  his  indebtedness. — Courteney  t.  Standard 
Box  Ca  (CaL  App.)  778. 


H.  BATE. 

S  .38.  A  chattel  mortgagee  recovering  judg- 
ment for  wrongful  conversion  of  mortgaged  prop- 
erty can  recover  on  judgment  under  Gen.  SL 
1909.  §S  4347.  4348,  interest  only  at  6  per  cent. 
— Jobnstm  v.  Oil  Well  Supply  Co.  of  Pittsburg, 
Pa.  (Kan.)  1022. 

in.  TDCE  AND  COBIFUTATIOK. 

8  50.  Statement  of  effect  on  right  to  in* 
terest  sultsequent  thereto  of  refusal  of  tender 
of  payment  in  cash  and  notes. — Ward  t.  Thorn- 
dyke  (Wash.)  593. 

INTERPLEADER. 

See  Vendor  and  Purchaser,  8  185. 

INTERPRETATION, 

See  Constitutional  Law,  §§  12-^:  Contracts, 
147-184:  Covenants.  f8  30-82;  Deeds.  % 
124;  Evidence.  §1  450-459 ;  Mechanics' Uens, 
S  5;  Municipal  Corporations,  §  120;,'  Sales, 
H  71-81;  Statutes,  88  107,  185-225;  Wilb^ 
i  67S. 

INTERROGATORIES. 

See  Trial,  §{  352,  366. 

INTERSTATE  COMMERCE. 

See  Gonmieree. 

INTER  VIVOS. 

See  Gifts.  $  4. 

INTOXICATING  LIQUORS. 

See  Appeal  and  Error,  I  781 ;  Constitutional 
Law,  8  70;  Criminal  Law,  8  1169. 

I.  POWER  TO  CONTBOI*  TBAFFIC. 

8  10.  Power  of  state  to  regulate  the  sale  of 
intoxicating  liquors  stated.---State  v.  Heam 
(Or.)  412. 

8  10.  An  amendment  to  (Tonst  art.  11,  8  2, 
held  valid,  and  not  In  conflict  with  Const  U.  S. 
art.  4,  8  4,  and  article  1,  8  9<— State  v.  Heam 
(Or.)  412. 

XT.  LIOElfBES  AND  TAXES. 

8  53.  Under  Rem.  &  Bal.  Code.  8  6283  et 
seq.,  and  section  6269,  a  steamboat  operating 
within  the  state  held  required  to  obtain  a  liquor 
license  from  each  county  in  which  it  sells  intox- 
icating liquors.— State  v.  Falkenstine  (Wash.) 
254. 

8  63.  A  United  States  govemment  liquor  li- 
cense does  not  excnae  one  from  obtaining  a  local 
state  license.— State  T.  Falkenstine  (Wash.)  254. 

Vm.  CRIMIIfAJL  FROSEOimOKS. 

S  236.  On  a  trial  for  selling  liquor  to  a  minor. 
held  error  to  accept  the  finding  of  the  jnry  ss 
to  the  age  of  the  prosecuting  witness  in  the  ab- 
sence of  any  evidence  on  the  subject—Quinn  r. 
People  (Colo.)  996. 

INVITED  ERROR. 

See  Appeal  and  Error.  S  882. 

IRRELEVANCY. 

See  Pleading,  8  364. 

IRRIGATION. 

See  Waters  and  Water  Courses,  88  17,  32,  33, 
40.  51,  227.  247. 
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ISSUES. 


See  Am>eal  and  Ercor, 
lOTOr^eadiDs.  U  8. 


171-179,  218,  263, 


JEOPARDY. 

8ea  Orindnal  Law.  §  177. 

JOINDER. 

See  Acdon,  |  SO. 

JOINT  TENANCY. 

Sea  Tenancy  In  CSonimon. 

JOINT  TORT-FEASORS.  - 

See  Aasault  and  Batterr,  {  18. 

JUDGES. 

See  Crimlcal  Law,  SS  1071,  1099,  1105,  1106; 
Mandamus,  i  84;  Pro<%sa,  |  141;  Quieting 
Tide,  8  44. 

m.  BIGHTS,  FOWEBS,  DUTIES,  ASfI> 
UABIUTIE8. 

S  22.  A  county  judge  held  a  "public  officer" 
within  Const,  art.  o,  S  30.— Henderson  t.  Board 
of  Com'rs  of  Boulder  County  (Colo.)  907. 

i  22.  Under  Const,  art.  5,  8  30,  and  Mills' 
Ann.  St  Rev.  8upp.  |g  1936h.  1936p,  a  county 
judge  of  B.  county  elected  prior  to  tbe  passage 
of  Laws  1907,  p.  315,  §  1,  held  not  eutitled  to  an 
extra  allowance  after  soch  act  for  clerk  hire.— 
Henderson  t.  JBoanl  of  Com'ra  of  Bonlder  Coun- 
ty (Cdo.)  907. 

I  25.  A  jadge  pro  tempore  cannot,  after  he 
has  Tacatea  the  bench,  extend  the  time  for 
making  and  serving  the  case-made. — Howell 
T.  SUte  (Okl.  Or.  App.)  723. 

IV.  DISQTTAIJFIOATIOlf  TO  AOT. 

8  42.  A  judge  having  purchased  property 
through  defective  foreclosure  proceedings  held 
disqualified  to  grant  leave  to  the  officer  who 
served  the  summons  to  correct  his  return. — Mor^ 
Tissey  t.  Gray  (OaL)  438,  442. 

8  47.  Under  Code  Civ.  Proc.  6  170,  subd.  3. 
the  fact  that  a  judge,  prior  to  his  elevation  to 
the  bench,  as  an  attorney  secured  letters  of  ad- 
ministratioD  for  a  widow^  did  not  disqualify  him 
to  act  as  judge  in  an  action  to  foreclose  a  mort- 
gage on  property  belonging  to  the  estate. — Mor- 
rissey  v.  Gray  (Cal.)  438,  442. 

J  61.  The  judge,  on  the  presentation  of  an 
affidavit  of  prejudice,  under  Session  Laws  1911, 
c.  121,  held  required  to  determine  whether  the 
interest  of  justice  requires  the  calling  in  of  an- 
other jndKS  or  the  cliang^ng  of  the  venue  of  the 
action.— State  t.  Yakey  (Wash.)  28S. 

8  51.  Under  Session  Laws  1911,  c  121,  a 
Judge  held  authorized  to  proceed  to  make  prop- 
er orders  in  a  pending  cause  until  an  affidavit 
of  prejudice  to  formally  called  to  his  attention.— 
State  T.  Yakey  (Wash.)  265. 

8  56.  The  filing  of  affidavit  of  prejudice  of 
the  trial  judge,  under  Session  Laws  1911,  c.  121, 
held  not  to  prevent  the  judge  from  continuing 
a  temporary  restraining  order,  previously  grant- 
ed, until  a  future  date,  to  be  then  heard  ^  an- 
other Judge^tate  v.  Yakey  (Wash.)  285. 

JUDGMENT. 

See  Account,  t  1 ;  Appeal  and  Error,  8  ; 
Bills  and  Notes,  8  &10;  Courts,  8  188; 
Criminal  Law.  38  260,  995.  1184;  Ejectmeut, 
8  116;   Equity.  8  66;   Execution;  Executors 


and  Administrators,  88  241,  S15 ;  Fines,  8  H : 
Fraudulent  Conveyances,  8  299 ;  Habeas  Cor- 
pus, 8  112;  Homestead,  8  189;  Infants.  8 
19 ;  Mandamus,  86  51,  164 ;  Mechanics'  Liens. 
8  304:  Mortgages,  8  608^;  New  Trial,  § 
128;  Pleading,  88  204,  345:  Process,  8  1«4 ; 
Quieting  Title,  8  52;  Sheriffs  and  Constables. 
8  94;  TazaUon,  8  708;  Wills.  8 

X.  NATtTBE  Ain>  ESSENTIALS  IN 
OENERAI.. 

8  17.  A  Judgment  rendered  against  a  defend- 
ant by  a  court  which  did  not  obtain  jurisdiction 
of  his  person  by  service  of  process  or  otherwise 
to  a  nulli^.— Empire  Banch  &  Cattle  Co.  v.  Col- 
dren  (Colo.)  1006. 

n.  BT  OONTESSION. 

i  52.  A  Judgment  note  is  valid  In  this  state. 
— Vennum  t.  Holmberc  (Colo.)  169. 

nr.  BT  i>EFAm.T. 

(B)  Opemlns  or  Setting  Aside  Defanlt. 

8  138.  Defendant's  motion  to  vacate  a  judg- 
ment filed  under  Rev.  Code,  8  Sli  ^cld  properly 
overruled,  even  though  the  evidence  of  the 
plaintiff  did  not  support  the  Judgment. — Brad- 
bury T.  Whitney  (Colo.)  171. 

8  139.  The  determination  whether  a  defend- 
ant in  an  action  in  which  there  was  mi  person- 
al service  was  guilty  of  laches  In  failing  to 
appear,  arising  upon  a  motion,  under  Code 
Civ.  Proc.  8  473,  to  open  the  default,  rests  In 
the  discretion  of  the  trial  court — Boland  t.  All 
Persons,  etc.  (Cal.)  547. 

8  142.  Under  Code  Civ.  Proc.  8  473,  held, 
that  a  party  seeking  to  set  aside  a  default  a 
judgment  need  in  the  first  instance  merely 
show  that  he  was  not  personally  served,  and 
had  a  good  cause  of  action,  which  he  could  have 
presented.— Boland  v.  All  Personi,  etc.  (Cal.) 

8  142.  A  motion  to  set  aside  a  default  judg- 
ment made  under  Code  Civ.  Proc.  8  473,  Acid 
properly  refused;  the  deceased  defendant  hav- 
ing acquiesced  in  It. — Boland  t.  All  Persons, 
etc.  (Cal.)  547. 

VI.  ON  TBIAIi  OF  ISSUES. 
CiU  Keadltlini,  Form,  Md  ItoqaiBites  !■ 

8  198.  As  a  ^neral  rule,  no  judgment  can 
be  properly  rendered,  unless  there  are  findings 
upon  all  the  material  isaoes  presented.— Colby 
T.  Title  Ins.  &  Trust  Co.  (Cal.)  918. 

XI.  OOXiATEBAIi  ATTACK. 
(B)  OronadB. 

8  489.  A  Judgment,  void  for  want  of  Jurla- 

dictioo  of  the  parties,  is  subject  to  collateral  at- 
tack—Empire Ranch  &  Cattle  Go.  v.  Coldren 

(Colo.)  1006. 

8  495.  Where  the  record  shows  no  affidavit 
for  an  order  for  service  by  publication  against  a 
nonresident  defendant,  it  will  he  presumed,  on 
collateral  attack,  that  a  proper  affidavit  was 
filed,  but,  where  the  record  shows  a  defective 
affidavit,  there  is  no  such  presumption.— Empire 
Ranch  A  Cattle  Co.  t.  Coldren  (Colo.)  1005. 

Zm.  MEBOEB  AND  BAB  OF  OAITSES 
OF  AOTION  AMD  DEFENSES. 

(A)  JadvmeBta  Operative  mm  Bar. 

8  563.  Judgment  for  defendant  for  costs,  in 
action  for  custody  of  child,  held  a  final  judcment 
for  defendant  on  the  merits.— State  v.  Tillotson 
(Kan.)  1030. 
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ZIV.  COHCX.U8IVXIfESS  OF  ADJUDI- 
OATIOM. 

CA}  JmdsBiaatB  CoacloalTe  la  Clenexml. 

S  642.  An  order  by  the  Supreme  Court  de- 
nying a  motion  to  dismiss  an  appeal,  made  be- 
iore  the  transfer  of  the  appeal  to  the  appellate 
court,  is  final— EitwardB  v.  Broekway  (Cal. 
App.)  787. 

i  650.  A  judgment  is  Dot  final,  so  as  to  be 
available  as  rea  judicata,  where  the  time  to  ap- 
peal from  it  baa  not  expired.— la  re  Bicks'  Es- 
tate {Cal.)  539. 

I  663.  A  Judgment  Is  not  final,  bo  aa  to  be 
available  as  res  judicata,  where  an  appeal 
iberefrom  la  pending. — In  ze  Bicks'  ^tate 
(Gal.)  539. 

(O)  Mftttera  Ooneladed. 

f  713.  Prior  determination  of  the  validity 
of  the  title  of  respondent's  predecessors  to  the 
olTice  of  county  commissioners  of  the  county 
of  Denver  held  not  res  judicata  of  the  validity 
of  title  of  respondents  elected  under  the  same 
laTTs  to  the  same  offloe^People  t.  Oortlce 
(Odo.)  857. 

on  JntfKments  la  Pmrtle«l«r  Olaaaea  of 
AotlOBS  aad  PxwdlaBa* 

I  747.  Under  L.  O.  L.  S  337,  a  judgment  in 
an  acdon  to  recover  possession  of  land,  is  con- 
cludTe.— Wsatherford  v.  McKay  (Or.)  969. 

XVn.  FOKEZON  JUDOMEHTS. 

i  815.  A  valid  judgment  of  a  court  in  the 
state  of  Illinois,  the  record  of  which  is  proper- 
ly aathenticated,  held  entitled  to  such  faith 
and  credit  as  it  had  by  law  in  the  courts  of 
that  state.- Tennmn  t.  Holmberg  (Colo.)  169. 

ZXI.  ACnOHS  OH  JimCWEHTS. 
<B)  Forelsa  jBdymenta. 

I  928.  Entry  of  judgment  by  confession  on 
a  judgment  note,  made  by  an  Illinois  court  in 
-  vacation,  held  valid,  and  to  support  an  action 
in  this  state.— Vennum  v.  Holmberg  (Colo.)  169. 

(  929.  Judgment  by  an  Illinois  court  on  a 
judgment  note  htid  valid  against  a  nonresident 
defendant  as  maker,  who  was  not  served  with 
process,  and  an  action  may  be  maintained  on 
such  Judgment  in  this  state.— Vennum  v.  Holm- 
berg  (Colo.)  169. 

JUDICIAL  NOTICE. 

See  Grlmlikal  Law.  |  304;  Evidence,  IS  5-48. 

JUDICIAL  SALES. 

See  Execution,  i  288:  Hortpges,  H  468-687. 
000 :  TaxatloD,  U  421,  67&^r69&-818.  780. 

JURAT. 

See  Affidavits.  1  12;  Evidence.  |  83. 

JURISDICTION. 

See  Appeal  and  Error,  H  22,  267.  436.  451,  559, 
835,  977;  Constitutional  Law,  i  809;  Con- 
tempt, I  67;  Courts:  Criminal  Law,  K  260, 
1069,  1087.  1106;   Ejectment,  $  11;  Equity. 

kS9;  Executors  and  Administrators,  (  20; 
abeaa  Corpus,  21,  48:  Judgment,  {  17; 
Justices  of  the  Peace,  |  141 :  Municipal  Cor- 
porations, SS  323,  495;  Process,  I  164;  Pro- 
hibition. H  10,  11;  Public  Lands,  {  145; 
Removal  of  Canses,  i  96 ;  Waters  and  Water 


Courses,  |  227. 


JURY. 


See  Appeal  and  Error,  J  1045;  Criminal  Lew, 

SS  029.  937.  1039,  1137,  1163,  1166% ;  Grand 
Jury ;  Trial.  U  370,  374. 


Inatmctions  to  Jury  In  dvtl  actions,  see  Trial. 

SS  194-296. 

Manner  of  arriving  at  verdict,  see  Trial,  i  315. 
Taking  case  or  question  from  jury,  see  Tnal,  ff 
139-166. 

Verdict  in  dvil  actions,  see  Trial.  H  837-866. 

n.  RIGHT  TO  TRIAI.  BT  JITBT. 

f  9.  Under  Ctonst.  art  1,  {  7  the  right  of 
tnal  by  jury  held  reserved  to  citizens  of  tfie 
Btate  as  it  existed  under  the  common  law. — 
Ex  parte  Dawson  (Idaho)  696. 

S  10.  The  word  "trial,"  as  used  In  Const, 
art  1,  t  7,  held  to  mean  an  issue  of  fact  pre- 
sented by  a  plea  of  aecnsed.— Ex  parte  Daw- 
son (Idaho)  606. 

8  29. .  Under  Const  art.  1.  |  7,  powor  of 
court  and  of  citizen  to  waive  jury  trial  in 
criminal  cases  held  limited  to  cases  where  the 
crime  does  not  amount  to  a  felony.- Ex  parte 

Dawson  (Idaho)  696. 

S  29.  Const  art.  1.  S  7,  held  not  to  require 
trial  1^  jury  ou  entry  ot  plea  of  guilty.— Ex 
parte  Dawson  (Idaho)  606. 

I  29.  On  trial  for  a  misdemeanor  in  a  su- 
perior court,  a  defendant  may  waive  his  right 
to  be  tried  by  a  jury  of  twelve  men,  but  the 
record  must  show  his  consent  to  a  jury  of  six 
men.— Antonelii  v.  State  (OkL  Cr.  App.)  654. 

S  31.  loduBtrlal  insurance  law  held  not  to 
violate  Const  Wash,  art  1,  |  21,  which  declares 
that  the  right  to  trial  by  jury  shall  remain  in- 
violate.—State  V.  Clausen  (Wash.)  1101. 

S  32.  Under  section  19  of  the  Bill  of  Bights, 
hdd  that  the  nrovielon  In  act  approved  March 
6,  1900  (Laws  1900,  c.  14,  art  7),  that  aU 
niisdemeanor  cases  should  be  tried  by  a  Jury 
of  six  men,  instead  of  twelve,  was  void. — 
Antonelii  t.  State  (OU.  Cr.  App.)  664. 

V.  OOMFETIEROT  OF  TO&OB8>  €fBAJ^ 
I£HOES.  AXB  OBJEOTXOMS. 

I  04.  Laws  1906,  p.  280,  held  to  disqualify 
one  as  a  Juror  where  be  served  at  any  term 
within  a  year  preceding.  Mills'  Ann.  St  I 
2596 :  Milts*  Ann.  St  Rev.  Snpp.  f  2009.— Den- 
ver City  Tramway  Co.  t.  Kennedy  (Colo.)  167. 

X  97.  On  answers  made  by  a  Juror  chal- 
lenged for  cause  by  defendant  In  an  action  for 

personal  injuries,  hdd,  that  the  challenge  should 
have  been  sustained. — Metallic  Odd  Mining  Co. 

V.  Watson  (Colo.)  609. 

i  97.  A  challenge  to  a  Juror  on  the  ground 
of  his  prejudice  against  the  defense  of  heredi- 
tary or  alcohfdic  insanity  held  properly  denied. 
—State  T.  Casey  Qivr.)  5. 

I  99.  A  challenge  to  a  juror  held  properiy 
denied.— State  v.  Casey  (Nev.)  6. 

I  99.  The  existence  of  a  mere  abstract  opin- 
ion of  a  juror  held  not  ground  for  his  rejecuon 
as  a  juror. — State  v.  Casey  (Nev.)  5. 

fi  133.  In  determining  the  condition  of  a  ju- 
ror's mind  as  to  his  qualificaticHis,  all  <tf  bis 
examination  on  his  voir  dire  should  be  coond- 
ered  and  doubts  resolved  in  favor  of  accused. 
—State  v.  Casey  (Nev.)  5. 

I  133.  It  is  not  error  to  refuse  to  appoint 
triers  to  determine  a  challenge  for  actual  bia% 
where  there  has  been  no  demand  for  the  ap- 
pointment of  triers.— State  v.  Casey  (Nev.)  5. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  I  260;  PvoUUtlon,  ||  S,  Ul 

n.  RIGHTS.  DUTIES.  AHB  UABUJ- 
TIEM, 

I  8.  In  view  of  Comp.  Laws  1897.  H  1098, 
3224,  8230,  8232.  3243,  3337,  and  (!ob£t  art 
6.  f  26,  held,  that  a  justice  of  the  peace  was 
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not  a  county  officer  noder  Enabling  Act  June 
20,  1910,  S  K,  providiog  that  county  officers 
flhonld  hold  over  nntil  admtHdoti  of  the  territory 
into  the  union.— Territory  t.  Witt  (N.  M.)  860. 

TV.  PROOEDmiE  IN  OIVII.  OASES. 

{  88.  Though  a  justice,  on  deciding  for  de- 
fendant, diasolved  the  attachment*  acid,  the 
Buretiea  on  the  forthcoming  bond  are  Btilt  li- 
able, if  on  appeal  the  county  court  on  trial  de 
novo  gives  judgment  for  plaintiff  and  sustains 
the  attachment.— King  v.  Watson  (Colo.)  165. 

{8ft.  It  is  not  necessary  for  action  against 
the  sureties  on  a  forthcoming  bond  that  de- 
mand be  made  on  the  judgment  debtor  for  re- 
turn of  the  property,  where  neither  it  nor  he 
is  in  the  court's  jurisdiction,  and  he  cannot  be 
found.— King  t.  Watson  (C(do.)  165. 

1  116.  Under  the  statute  (Comp.  Laws  1907, 
{  3742),  providing  that  a  new  trial  may  be 
granted  by  the  justice  on  a  motion  made  with- 
in 10  days  after  the  entry  of  judgment,  a  mo- 
tion held  properly  filed  after  verdict  and  before 
judgment.— BellioQ  v.  Durand  (Utah)  708. 

V.  REVIEW  OF  PBOCEEDINOS. 

(A)  Appeal  and  Brror. 

I  141.  The  district  court  has  no  jurisdiction 
of  an  appeal  from  a  Justice  of  the  peace. — Gra- 
ham Paper  Co.  t.  Bartlesville  Pub.  Co.  (Ofcl.) 
189. 

I  181.  The  appeal  from  a  Justice  to  the 
county  court  from  the  judgment  for  defendant 
in  the  main  cause  brings  up  the  attachment 
proceeding  as  an  incident,  without  appeal  from 
the  order  dissolving  the  attachment.— King  t. 
Watson  (Colo.)  165. 

JUSTIFICATION. 

See  Homicide,  |  101. 

KIDNAPPING. 

See  Indictment  and  Information,  {  180. 

^4.  In  a  prosecution  for  carrying  away  a 
child,  where  information  charges  that  defendant 
took  the  child  from  its  mother,  who  had  lawful 
charge  of  it,  and  the  evidence  shows  that  the 
person  was  entitled  to  its  custody,  the  question 
whether  she  was  its  mother  held  tmrnatariiU. — 
State  V.  TiUotson  (Kan.)  1030. 

9  6.  In  prosecution  for  carrying  away  child, 
refusal  of  instruction  that  proof  that  the  child 
was  taken  nnder  a  reasonable  claim  of  right 
woald  constitnte  a  defense  held  not  error. — 
State  T.  Tlllotson  (Kan.)  1030. 

KNOWLEDGE: 

See  Appeal  and  Error,  (  795 ;  Bills  and  Notes, 
I  495;  Master  and  Servant,  S§  217,  258,  261 ; 
Principal  and  Agent.  $S  116.  170.  177,  178; 
Vendor  and  Purchaser,  H  29,  229. 

LACHES. 

See  Contracts,  |  138;  Equity,  jt  87;  Fraud- 
ulent C!onveyances,  {  286;  Indians,  1  27; 
Tnuts,  I  305. 

LAKES. 

See  Waters  and  Water  Courses,  !  51. 

LANDLORD  AND  TENANT. 

See  Action.  I  88;  Bills  and  Notes^  97;  Can- 
cellation of  Instruments,  fi  23;  Forcible  En- 
try and  Detainer.  8  12 ;  Guaranty,  i  70 ; 
Specific  Performance,  S  4S. 


I.  OHEATION  AND  EXISTENCE  OT 
THE  RELATION. 

S  9.  A  contract  for  the  sale  of  real  estate 
held  not  to  create  the  relation  of  landlord  and 
tenant  at  will  within  Rev.  Codes,  |  4502. — 
Arnold  T.  Fraser  (Mont.)  1004. 

VX  TENAHOIES  AT  WHA  AND  AT 
aUFFEBANOB. 

i  117.  "Estate  at  sufferance"  defined.— Cook 
V.  Howard  (Or.)  82a 

VH.  PREMISES  AND  ENJOYMENT 

AND  USE  THEREOF. 
(B)  PoaacMlon,  BiiJoTmeiit,  mnd  Vae. 

I  134.  A  lease  for  "saloon  purposes"  held 
not  to  limit  to  sale  of  intcHEicants  exclusively. 
— Hecht  T.  Acme  Coal  Co.  (Wyo.)  132. 

IX.  BE-ENTRT  AND  RECOVERY  OF 
POSSESSION  BT  I^NDZORO. 

I  291.  naindff  In  an  action  for  unlawful 
detainer  held  entitled  to  recover  the  rent  due 
and  unpaid  at  the  time  of  notice  and  demand 
for  oayment,  and  also  all  rent  accruing  and  un- 
paia  up  to  the  time  of  the  trial. — Holland  r. 
Eastern  Outfitting  Co.  (Cal.  App.)  562. 

{  291.   Under  L.  O.  L.  IS  7500,  7569,  a  com- 

Slaint  in  forcitde  entry  and  detainer  held  inanf- 
cient— Cook  t.  Howard  (OrO  S2a 

LANDS. 

See  CJontracts,  I  138;  Public  Landi. 

UNGUAGE. 

See  Contracts.  SI  1S2.  184. 

LARCENY. 

See  Criminal  Law,  8S  404.  422.  424,  507,  1169. 
1177,  1184;  Indictment  and  Information,  { 
125. 

I.  OFFENSES  AND  RESPONSIBILITT 
THEREFOR. 

S  3.  On  indictment  nnder  Comp.  Laws  1909, 
S  2606,  for  stealing  an  animal,  a  felonious  in- 
tent must  be  proven,  which  is  unnecessai?  for 
a  conviction  of  larceny  under  section  2wl.~ 
Crowell  V.  State  (OU.  Cr.  App.)  883. 

S  13.  The  agents  of  an  owner  of  ore  held 
not  to  have  consented  to  its  taking,  so  as  to 
prevent  it  from  being  larceny.— State  v.  Smith 
(Nev.)  19. 

n.  PROSECUTION  AND  PUNISH- 
MENT. 

(B)  BTldcBoe. 

{  55.  Evidence  Acid  insufficient  to  sustain 
a  conviction  of  grand  larceny.— State  v.  Nelson 
(Utah)  71. 

(D)  Sentence  and  Psnlahment. 

I  88.  Under  Comp  Laws  1908,  %  2595.  an 
instruction  that,  on  conviction  of  grand  lar- 
ceny, the  punishment  cannot  be  less  than  con- 
finement In  the  penitentiary  for  one  year,  held 
erroneous. — Lewia  v.  State  (Okl.  Cr.  App.)  722. 

LAST  CLEAR  CHANCE. 

See  Negligence,  |  88. 

UW  OF  THE  CASE. 

See  Appeal  and  Error,  |  1077. 

LEADING  QUESTIONS. 

See  WitncaseB,  8  240. 
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LEASE. 

See  Bills  and  Notes,  \  97 ;  Forcible  Entry  and 
Detainer,  1 12;  Indiana,  R  16:  Landlora  and 
Tenant,  f  134;   Specific  FerConnattee,  S  ^• 

LEGISLATIVE  JOURNALS. 

Bee  Statutes.  S  286. 

LETTERS. 

See  Attorney  and  Client,  S  72;  Contempt.  I  8; 
Insuzance,  i  686. 

LEVEES. 

See  Drains,  SS  76,  90. 

LEVY. 

See  Etzecntion,  1 129. 

LEWDNESS. 

See  Prostitution. 


LEX  LOCI. 

See  Descent  and  Dtatribution. 
I  63^ :  Insurance,  i  712. 


4.  5:  Gifts. 


Libel  and  slander. 

See  Parties,  S  59;  Torts;  Trial,  g  25. 

I,  WORDS  AND  ACTS  ACTIOWABUE, 
AMD  UABILITY  THEREFOR. 

I  16^  The  publication  of  plaintiff's  photo- 
graph in  connection  with  an  article  concernine 
her  father  AeM  not  a  libel  within  Rem.  &  Baf 
Code,  S  2424,  making  it  libel  to  ex^e  any 
liTiug  person  to  hatred,  contempt,  or  ridicule.— 
Hillman  y.  Star  Fob.  Co.  (Wash.)  594. 

I  17.  The  publication  of  plaintiff's  photo- 
graph in  connection  with  an  article  concernins 
her  father  held  not  a  libel  within  Bern.  &  BaL 
Code,  §  2424,  making  it  libel  to  deprive  any 
living  person  of  the  benefit  of  public  confidence 
or  social  intercourse.— HiUman  t.  Star  Fub. 
Co.  (Wash.)  594. 

m.  JUSTIFIOATIOH  AKD  KITIOA- 
TIOK. 

8  66.  Failure  of  person  libeled  to  request 
the  newspaper  to  publish  a  retraction  held  not 
proper  to  consider  in  mitigation  of  damages. — 
Coffman  t.  Spokane  Chronicle  Pub.  Co.  (Wash.) 

690. 

IV.  ACTIONS. 

(B)  Parties,  Preliminary  Proceedlnffa,  sad 
Pleadlna;. 

S  82.  The  publication  of  plaintiff's  photograph 
In  connection  with  an  article  relating  to  her 
father  fcrfd  not  to  have  made  the  article  "of 
or  concerning"  plaintiff  within  Item,  &  Bal. 
Code,  §  202.  so  as  to  make  the  article  Uhelous 
aa  to  her.— Hillman  v.  Star  Pub.  Co.  (Wash.) 
594. 

(B)  Trial,  Jadsment.  and  Review. 

S  123.  It  is  the  province  of  the  jory  to  6x 
the  amount  of  damages  in  an  action  for  libel; 
there  being  no  exact  measure.— Coffman  v. 
Spokane  Chronicle  Fub.  Coi  (Wadi.)  696. 

LICENSES. 

See  Appeal  and  Error,  {  781 ;  Indictment  and 
Information,  S  111 ;  IntoxicatiDg  Liquors,  S 
.'iR:  Municipal  Corporations,  fiS  244,  683, 
1035;  Pbydciana  and  Surgeons,  |  6. 


I.  FOR  O00T7PATIOKS  AHD  PBIVI- 
LEQES. 

S  7.  When  license  taxes  in  consideration  of 
the  privilege  of  carrying  on  a  certain  trade  or 
business  may  be  imposed,  and  the  limitation 
upon  sndi  power,  stated, — State  t.  Clausen 
(Wash.)  IIOL 

LIENS. 

See  Abatement  and  Revival,  S  40;  Banks  and 
Banking,  §  300;  Chattel  Mortgages,  S  97; 
Covenants,  S  96 :  Evidence,  S  10 ;  Execution, 
129;  False  Fretenses.  J  8;  Fraudulent 
Conveyances,  fiH  29.  290;  Logs  and  LoKgine, 
SS  29.  33:  Mechanics'  Uens;  Railroads.  | 
159;  Taxation,  IS  708,  713;  Vendor  and 
Purchaser,  S  266. 

§  7.  Under  the  facts,  Aeld.  an  equitable  lien 
attached  to  property.— Dufur  Oil  Co^  v.  Enos 
(Or.)  457. 

S  11.  Under  the  facts,  held,  a  lien  attached 
to  tools  purchased  to  be  used  in  drilliDg  a  welL 
— DufUr  Oil  Co.  T.  £kios  (Or.)  457. 

S  12.  Subsequent  creditors  are  bound  by  eq- 
uitable liens,  where  acquiring  their  lights  with 
actual  or  constructive  notice  thereof. — Dufur 
Oil  Co.  T.  Enos  (Or.)  457. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;    Equity,  8  87 ;  New 
TrUl.  %  128. 

n.  OOKPUTATIOn  OF  PERIOD  OF 
LIMITATION. 

lA)  AeornaX  ot  RIsM  ot  Aetlon  or  I>e« 
ieue. 

}  43.  The  statute  of  limitations  begins  to  run 
upon  the  accrual  of  the  right  of  action ;  Uiat 
is,  when  suit  may  be  maintained,  and  not  until 
that  time.— Osborn  v.  Hopkins  (Cal.)  519. 

i  60.  In  an  action  by  an  assignee  of  an  at> 
tomey  to  recover  for  the  attorney's  profession- 
al services,  held,  that  the  right  of  action  for 
services  rendered  In  proceedings  terminated  be- 
fore demand  and  action  brought  was  barred  by 
the  statute  ot  limitations^^lsbom  t.  Hopkins 
(CaL)  SIO. 

(F>  ImtorsMe*.  Hlatake,  Traat,  rrand,  mad 
CoBcealmeat  ot  Oaue  of  Actloa. 

8  100.  The  complaint  held  to  show  such  cir- 
cumstances that  plaintiff  was  entitled  to  the 
benefit  of  Code  Civ.  Proc.  8  338.  subd.  4, 
whereby  a  cause  oC  action  for  fraud  does  not 
accrue  till  discovery  by  the  SKrieved  party  of 
the  facts  constituting  the  fraud^McMurray  v. 
Bodwell  (Gal.  App.)  627. 

8  100.  The  gravamen  of  an  action  being 
fraud,  it  was  barred  after  three  years  from  tlie 
discovery  of  the  fraud  by  plaintiff. — Couaway 
V.  Co-operative  Home  Builders  (Wash.)  716. 

(H)  Commencement  of  Action  or  Other 
Proceeding, 

8  118.  Under  Ballinger's  Ann.  0>des  &  St. 
8  4S07,  filing  of  complaint  held  the  commence- 
ment of  an  action  as  r^ards  limitations.— Pet- 
ree'  v.  Washington  Water  Power  Co.  (Wash.) 
475, 

8  124.  Under  Code  Civ.  Proc.  8  888,  a  suit 
against  a  firm  does  not  toll  limitations  against 
individual  partners.-^ohn  Bollman  Co.  t.  S. 
Bachman  &  Co.  (CaL  App.)  600. 

8  130.  Where  plaintiff  sued  upon  a  caose  ot 
action  not  barred  by  the  statute  of  limitations, 
and  judgment  of  nonsuit  was  had  upon  a  mo- 
tion of  defendant,  plaintiff  was  entitled  under 
Kev.  Codes,  8  6464,  to  commence  an  action  for 
the  same  cause  within  a  year  after  dismissal, 
even  though  Umitatioo  had  run  against  the 
original  action.— Wilson  v.  Norris  (Mont.)  lU-i. 
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m.  AOKMOWXiEDOMEirr.  HEW 
PROMISE,  AVn  PART 
PATMEHT. 

I  156.  Joint  maker  of  note  maklog  payment 
thereon  on  behalf  of  his  co-obligor  held  not 
bound  to  warn  the  holder  that  it  would  not  toll 
limitations  as  to  him.— Elmore  Y.  Fanning 
<Kan.)  1019. 

I  iSG.  Payment  on  a  note  by  one  of  two 
obligors  in  behalf  of  the  other  held  not  to  affect 
the  ranning  of  Umitationa  as  agaiDSt  the  agent. 
•—Elmore  v.  Fanning  (Kan.)  1019.  ' 

T.  PLEADING,  EVIPENOE^  TRIAX. 
AND  REVIEW. 

{  182.  Under  Rem.  &  Bal.  Oode.  S  308,  held, 
an  action  having  become  barred  after  answer  bj 
failure  to  file  the  complaint  in  time,  the  court 
may  then  permit  the  pleading  of  the  statute.— 
Petree  t.  Waahington  Water  Power  Co. 
(Wash.)  475. 

S  183.  Defense  of  statute  of  limitations  held 
Bufflciently  plfladed,  though  the  section  and  sub- 
diTision  of  the  statute  were  not  mentioned.— 
Osbom  V.  Hopkina  (Cal.)  519. 

I  195.  To  maintain  an  action  the  gravamen 
of  which  was  fraud,  the  harden  was  on  plain- 
tiff to  show  that  the  fraud  was  not  discovered 
by  him  within  three  years.— Conn  way  v.  Co- 
operative Home  BmlderB  (Wash.)  716. 

LIMITATION  OF  LIABILITY. 

See  Garrieis.  !i  218. 

LIQUIDATED  DAMAGES. 

Bee  Damages.  IS  77.  81. 

LIQUIDATION. 

See  Banfca  and  Banking.  SS  64.  76. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Carriers.  |  218:  Trial.  I  194L 

LOANS. 

See  Money  Lent. 

LOCATION. 

See  BaDioads.  |  58. 

LOGS  AND  LOGGING. 

See  Damages,  jS  146 ;   Master  and  Servant,  | 
319;   Navigable  Waters,  {  89. 

{  29.  Laborers  claiming  a  lien  on  railroad 
ties  held  entitled,  under  Rem.  &  Bal.  Code,  8 
1162,  as  amended  by  Laws  1895,  c.  88,  instead 
of  section  1163.— Fonbetg  T.  Ijondgren  (Wash.) 
244. 

fi  33.  A  finding  of  the  trial  conrt  that  ties 
were  cut  and  manufactured  in  the  woods  pre- 
cludes any  inference  that  they  were  manufac- 
tured at  a  mill,  such  as  Is  contemplated  by  Bern, 
ft  Bal.  Code,  I  1163,  giving  a  lien  to  those  who 
e:q»ended  labor  upon  the  mannfoctnre  of  timber 
at  a  milL— Fonbetg^  v.  Luadgren  (Wash.)  244. 

MAGISTRATES. 

See  Criminal  Law,  S  241. 

MAIL 

See  Criminal  Law.  «  1069. 


MALICE. 

See  Assault  and  Battery,  {  86;  Homicide,  { 
146;  Pleading,  |  7. 

MANDAMUS. 

See  Constitutional  Law.  §  46 ;  Elections,  i  66. 

II.  SUBJECTS  AND  PURPOSES  OF 
RELIEF. 

(A)  Acts  and  Froceedlnjr*  of  Covrts, 
JndKea,  and  Jndlelal  Oflleers* 

S  34.  EJxcept  for  abuse  of  discretloii  man- 
date will  not  lie  to  compel  a  judge  to  make  an 
order  for  service  of  summons  by  publication, 
under  Code  Civ.  Proc.  8  412.  on  the  ground  of 
nonresldeuce  of  defendant,  where  the  affidavit, 
though  formally  sufficient,  does  not  satisfy  the 
judge  as  to  the  nonresidenee.— Bender  v.  Hutton 
(Cal.)  322. 

{  51.  Mandamus  will  lie  to  compel  entry  of 
final  judgment,  but  its  terms  will  not  be  pre- 
scribed.—State  T.  Bradshaw  (Or.)  284. 

m.  JURISDICTION.  PROCEEDINOS, 
AND  RELIEF. 

'S  164.  In  mandamus  to  compel  entr^  of  a 
final  judgment,  the  return  held  insufficient  on 
demurrer.— State  v.  Bradshaw  (Or.)  284. 

8  176.  On  demurrer  to  the  return  to  an  alter- 
native writ  of  mandamus  seeking  to  compel  en- 
try of  judgment  held  that  court  could  only  de- 
termine its  sufficiency,  and  not  determine  what 
kind  of  judgment  ought  to  be  directed.— State  v. 
BradshaV  (Or.)  284. 

I  197.  A'  ground  for  peremptory  writ  of 
maodamDs.  not  specified  in  motion  in  trial 
court,  hdd  not  to  Ik  considered  in  Supreme 
Court- Territory  t.  City  ot  Roswell  (N.  11.) 

846, 

MANSLAUGHTER. 

See  HonUdde,  S  809. 

MAPS. 

See  Boundaries,  8  36 ;  Evidence,  8  379. 

MARRIAGE. 

See  Bastards,  |  11;  Divorce;   Husband  and 
Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALS. 

See  Hunldpal  CorporatiODB,  8  ITS. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  |  880;  Death,  1  104; 

Negligence.  88  66.  67,  136;  Pleading,  |  8; 
-  Trial,  8  163. 

I.  THE  BEI^TIOH. 

(B)  Statntorr  Resnlntlon. 

8  11.  The  industrial  insurance  law  held  not 
in  conflict  with  Const  U.  S.  Amend.  14,  or 
Const  Wash.  art.  1,  8  ^>  gnaranteeing  due 
process  of  law.— State  v.  Clausen  (Wash.)  1101. 

m.  MASTER'S  LIABILITY  FOB  IN- 
JURIES TO  SERVANT. 
(A)  Matnr*  Md  Bxtent  In  CsncnU* 

8  87.  The  breaking  of  a  penstock  in  a  mill 
which  resulted  in  the  drowning  of  a  millwright 
held  not  to  Ik  an  accident  for  which  the  master 
would  not  be  liable.— Neal  v.  Pluenix  Lumber 
Co.  (Wash.)  267. 
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<B)  Toola,  M«clilii«r7',  Applt«BO«a,  and 
Plse»a  tor  Work. 

il  101,  102.  A  master  is  not  an  insurer  of 
tile  safety  of  the  appliances  with  which  he  sup- 
plies his  servants.— Keal  t.  Phoenix  Lumher  Co. 
(Wash.)  267. 

I  103.  That  a  foreman  did  not  know  of  the 
necessity  of  att  appliance  in  order  to  make  a 
machine  safe  to  employ^  held  not  to  excuse  the 
master's  failure  to  furnish  such  appliance.^ 
Stephens  t.  Pacific  Blectric  By.  Co.  (CaL  App.) 
689. 

8  106.  Where  a  x&ilroad  puts  its  car  on  the 
spur  track  of  a  lumber  company  to  be  loaded  by 
IC  the  Inmber  company  is  charReabie  with  neg- 
lixence  towards  its  employ^,  injured  through  a 
latent  defect  in  the  brake  staff,  only  if  ordinary 
diligence  would  have  diacorexed  it.— WUbod  v. 
Oaln  Lumber  Go.  (Wash.)  246. 

I  107.  The  rale  that  a  master  must  exercise 
orainary  care  to  furnish  his  servant  with  a 
reaBonably  safe  place  to  -work  has  no  applica- 
tion to  a  case  in  whidi  a  aerrant  is  engaged  in 
nutklng  a  dangerous  place  reasonably  safe  for 
work.— Metallic  Gold  Mining  Co.  T.  Watson 
(Colo.)  609.  . 

I  110.  An  electric  railway  company  held  neg- 
ligent in' falling  to  furnish  reasonably  safe  ap- 
pliancea  to  protect  an  employ^  by  not  having 
a  fuse  attached  to  an  electric  grinder. — Ste- 
rns T.  Padfie  Electric  By.  Co.  (Cal.  App.) 

I  123.  In  an  action  by  a  miner  for  personal 
injuries,  held,  on  stated  nets,  that  there  was  no 
actionable  negUgence  on  the  part  at  the  defend- 
ant—Metallic (Sold  Mining  Co.  t.  Watson 
(Colo.)  600. 

S  124.  A  master  held  not  chargeable  with 
negligence  in  not  Inspecting  an  appliance  if  the 
inspection  wonid  not  have  disclosed  the  defect 
by  which  an  enjployfi  was  injured-^-Wilson  v. 
Cain  Lumber  Oo.  (Wash.)  246. 

(Oi  lI«<liods  o<  Worlc,  Rnlea,  and  Orders. 

S  ]37.  A  railroad  engineer  in  running  bis 
train  past  the  division  point  between  two  blocks 
held  guilty  of  negligence,— Z^rntf  v.  Northern 
Pac.  By.  Co.  (Mont)  81. 

(D)  Wuralns  »nd  fnstmotlas  Servant. 

I  ISO.  PlaintifTa  foreman  AeM  bound  to 
warn  blm  that  a  heavy  plank  on  scaffolding 
above  blm  was  being  removed. — McLeod  v.  Chi- 
cago, H.  ft  P.  S.  Ry.  Co.  (Wash.)  749. 

I  154.  An  injured  servant,  basing  bis  cause 
of  action  on  the  negligence  of  the  master  In 
failing  to  give  Instructions,  cannot  recover 
where  be  had  full  knowledge  of  the  danger 
causing  the  injury.— Snyder  t.  LamlhDavis 
Lumber  Co.  (Wash.)  380. 

(B»  Petlow  Servants. 

S  188.  A  blacksmith  in  charge  of  a  steam 
hammer  h^d  a  vice  principal  and  not  a  fellow 
servant  of  a  .helper.— Dyer  v.  Union  Iron  Work? 
(Wash.)  387. 

189.   Another  employ^  held  a  vice  prlnci- 
of  plalnHff.— McUod  v.  Chicago,  M.  &  P. 
.  Bj.  Co.  (Wash.)  749. 

(F)  RIslcs  Asanmed  by  Servant. 

I  208.  The  defense  of  assumption  of  risk  held 
not  contractual,  but  imposed  by  law.— Fother- 
Ingill  v.  Washoe  Copper  Go.  (Mont^  86. 

8  206.  Rule  stated  as  to  assumption  of  risk 
by  a  servant.— FotberlnitfU  v.  Washoe  Copper 
Co.  (Mont)  86. 

8  208.  Even  though  the  conditions  and  place 
of  woric  are  constantly  changing  in  the  proKress 
of  the  work,  the  master  Acid  liable  for  injuries 
resultiuFr  from  making  the  place  or  conditions 


of  work  nnneceasari^  dangerooi^Mcrieod  v. 
Chicago,  M.  ft  P.  8.  By.  Co.  (Wash.)  748. 

S  216.  A  servant  AeZd  not  to  assume  tlie  dan- 
ger of  hia  vice  principal's  nefiligence^Uyer  t. 
Union  Iron  Works  (Wash.)  387. 

8  217.  Plaintiff,  an  experienced  miner  who 
was  injured  by  the  falling  of  an  overhead  alab 
in  a  drift  which  he  was  umbering  held  to  have 
assumed  the  risk.— Metallic  Gold  Mining  Co.  v. 
Watson  (Colo.)  609. 

,  8  217.  Rule  as  to  assumption  of  risk  as  af- 
fected by  knowledge  of  servant  stated. — Fother- 
ingill  r.  Washoe  Copper  Co.  (Mont)  86. 

8  217.  A  millwright  held  not  to  have  assum- 
ed the  risks  from  the  faulty  construction  of  the 
penstock  of  the  mill  in  which  he  worked. — Neal 
V.  Phoenix  Lumber  Co.  OVaah.)  267. 

8  217.  Under  the  facta,  Add  an  employ^ 
knew  the  danger,  and  bo  assumed  the  risk,  of 
falling  from  a  walk.— Mayer  v.  Queen  Otr 

Lumber  Co.  (Wash.)  392. 

8  217.  At  common  law,  the  servant  assumes 
the  risk  of  all  dangers  connected  with  bis  woric 
which  are  open  and  obvious  and  of  which  he 
has  knowledf^.— Snyder  v.  Lamb-Davis  Lumber 

Co.  (Wash.)  399. 

8  217.  A  servant  held  not  to  have  asanmed 
the  increased  risk  of  the  moving  of  certain 
planks  above  him,  unless  he  was  warned  there- 
of by  hia  foreman.— McT^eod  v.  Chicago,  M.  & 
P.  8.  Ry.  Co.  (Wash.)  74a 

8  220.  A  miner  held  to  have  assumed  the 
risk  of  injury  from  a  portion  of  the  roof  not 
timbered.— FotherlngiU  t.  Washoe  Copper  Co. 
(MoQt)  86. 

(0>  <foBtrI¥Ht««T  IfMlllvenee   of  Semn*. 

8  234.  A  millwright  held  not  to  be  pilty  of 
opntributory  nefrligence  in  going  into  the  wheel 
pit  when  the  penstock  was  empty. — Neal  v.  Phoe- 
nix Lumber  Co.  (Wash.)  267. 

j 240.  Engineer  who  runs  by  a  switch  to  a 
e  track  on  which  he  was  ordered  to  place  his 
train  held  guilty  of  contributory  uegligpuoe.— 
Lynes  v.  Northern  Pac.  Ry.  Co.  (Mont.)  81. 

8  245.  A  servant  Is  not  guilty  of  contribu> 
tory  negligence  In  doing  an  act  ordered  unless 
such  act  involved  danger  so  obvious  that  a 
reasonably  prudent  person  In  bis  situation  would 
not  have  done  It.- Fowler  T.  Unlou  Portland 
(dement        (Utah)  462. 

(H)  Actions. 

8  268.  Where  the  negligence  causing  a  serv- 
ant's injury  is  a  sudden  change  in  the  condi- 
tions of  the  place  of  work  caused  by  the  master 
or  his  agent  held,  that  the  masters  knowledge 
of  the  (Mnger  need  not  be  alleged.- Moljeod  v. 
Chicago,  MTft  P.  S.  Ry.  Co.  (Wash.)  749. 

8  258.  Where  the  negligence  alleged  is  fail- 
ure to  maintain  a  safe  place  of  work,  it  la  suf- 
ficient as  against  demurrer  if  the  maater's 
kuowledi^e  of  tlie  danger  may  be  inferred  from 
the  facts  alleged  in  the  complaint.— Mcl^eod  v. 
Chicago,  M.  ft  P.  &  By.  Co.  (Wash.)  749. 

8  260.  Assumption  of  risk  held  a  matter  of 
defense,  so  that  a  servant's  knowledge  of  the 
danger  need  not  be  negatived  in  the  complaint. 
— McLcod  V.  Chicago,  M.  ft  P.  S.  Uy.  Oo. 
(Wash.)  749. 

8  21il.  A  complaint  In  an  action  for  injuries 
to  an  employe  held  insufficient  to  negative  the 
presumption  of  contributor  negligence. — Lynes 
V.  Northern  Pac.  Ry.  Co.  (Mont.)  81. 

8  261.  Where  the  negligence  causing  a  aerv- 
ant'a  injury  Is  a  audden  change  in  the  condi- 
tions of  the  place  of  work  caused  by  the  mas- 
ter or  his  agent.  Acid,  that  servant  s  want  of 
knowledge  need  not  be  all«^.— Mclieod  v.  Chi- 
cago, M.  ft  P.  S.  By.  Go.  (Wash.)  748. 
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I  261.  Contributory  negligence  held  a  mat- 
ter of  defense,  bo  that  a  servant's  knowledge  of 
danger  as  bearing  thereon  need  not  be  nega- 
tived in  the  complaint. — Mcl^eod  v.  Chicago,  M. 
&  P.  8.  Ry.  Co.  (Wash.)  749. 

I  2f>5.  In  the  absence  of  evidence  of  custom 
or  manner  or  method  of  inspection  of  cara  hy  a 
shipper,  on  whose  spur  traclt  a  car  is  put  by 
railroad  to  be  loaded  hy  him,  hcUi  it  must  he 
presumed  that  he  performs  his  full  dut^  to  hia 
employ^  woriting  on  it  by  a  mere  looking  over 
of  Its  equipment.— Wilson  r.  Gain  Lumber  Co. 
<Wesh.)  246. 

S  270.  Evidence  as  to  the  effect  of  gasoline 
fumes  upon  witnesses  held  admissible  in  evi- 
dence.—Harris  V.  Ogden  Steam  Laundry  Co. 
(Utah)  70a 

f  276.  In  an  action  by  the  heirs  of  a  mill- 
Wright,  drowned  in  the  wheel  pit  of  the  mill 
owing  to  the  breaking  of  the  penstock,  evidence 
held  to  warrant  a  finding  that  the  penstock  was 
Btnicturally  insufficient.— Neal  T<  Phoenix  Lorn- 
ber  Co.  (Wash.)  287. 

I  277.  In  a  carpenter's  action  for  personal 
injuries  by  a  plank  faIUi»  upon  him  from  the 
top  ot  the  structure  on  which  he  was  working, 
erldence  held  to  sustain  a  finding  that  plaintiff 
was  employed  by  defendant. — JlcLeod  v.  Chi- 
cago, M.  &  P.  S.  Ry.  C^.  (Wash.)  749. 

I  2T7.  On  the  issue  whether  one  is  an  in- 
dependent contractor  or  a  mere  servant,  a  (act 
MM  not  conclu^ve. — Fehrenbaober  t.  Oakesdale 
Copper  Mining  Co.  (Wash.)  870. 

I  278.  In  an  action  for  injuries  to  a  dope 
cleaner  In  a  coal  mine,  evidence  that  he  was 
caught  by  a  wire  trailing  along  a  passing  car 
held  insufficient  to  show  actionable  negligence. 
— Rowbottom  v.  Union  Pacific  Coal  Co.  (Utah) 
871. 

t  278.  Mere  statement  of  a  witness  that  there 
might  have  been  a  visible  cratk  in  a  staff  when 
it  broke  held  insufficient  to  warrant  a  finding 
that  there  waa^Wilson  T.  Cain  Lumber  Go. 
(Wash.)  246. 

S  278.  In  an  action  for  personal  injuries 
while  plaintiff  was  working  on  a  transfer 
bridge  built  for  transferring  railroad  cars  from 
banes  by  a  piece  of  plank  falling  from  the 
bridge  upon  him,  evidence  held  to  sustain  a 
finding  of  negligence  by  the  foreman  in  attempt- 
ing to  move  the  plank  as  he  did. — McLeod  v. 
Chicago,  M.  &  P.  S.  Ry.  Co.  (Wash.)  749. 

5280.  Evidence  held  to  show  that  the  master 
not  bold  out  assurance  that  a  different  meth- 
od of  timbering  a  mine  would  be  adopted,  re- 
lieving the  servant  of  assumption  of  tIbIl- Foth- 
erii^ill  T.  Washoe  Copper  Co.  (Mont.)  86. 

I  284.  Where  the  language  of  a  rule  Is  plain 
and  meaniiw  apparent,  it  Is  the  duty  oi  the 
court  to  declare  its  meaning  under  Rev.  Codes, 
S  7875.— Lynes  v.  Northern  Pac.  Ry.  Co. 
(Mont)  81. 

8  284.  Whether  one  operating  under  a  con- 
tract which  is  certain  is  an  independent  con- 
tractor or  a  servant  held  for  the  court. — Fehren- 
bacher  v.  Oakesdale  Copper  Mining  Co.  (Wash.) 
870. 

8  284.  Whether  one  was  an  independent  con- 
tractor or  a  servant  Md  for  the  jurv.— Feh- 
renbacher  v.  Oakesdale  Copper  Mining  Co. 

(Wash.)  870. 

f  286.  In  an  action  for  the  death  of  an  em- 
ploy4  by  the  breaking  loose  of  a  cable  on  which 
a  movable  carrier  with  a  load  was  being  oper- 
ated, permitting  it  to  fall  on  intestate,  evidence 
held  to  make  it  a  jury  question  whether  defend- 
ant was  negligent  in  fastening  the  cable  end. — 
Fowler  v.  Union  Portland  Cement  Co.  (Utah) 
462. 

i  286.  In  employe's  action  for  personal  in- 
juries by  having  bis  arm  caught  in  a  wheel 


after  be  had  become  dizzy  from  the  fumes  of 
gasoline,  evidence  held  to  sustain  a  finding  that 
the  foreman  knew  of  the  dangers  incident  to 
such  fumes.— Harris  T.  Ogden  Steam  Laundry 
Co.  (Utah)  700. 

{  286.  In  an  action  for  the  death  of  a  servant 
of  a  mill  company,  evidence  held  to  raise  a  ques- 
tion for  the  Jury  whether  the  master  in  the  exer- 
cise of  reasonable  care  should  have  anticipated 
the  high  water  in  the  river,  and  that  it  would 
be  necessary  to  empty  the  penstock  and  send 
a  servant  into  the  wheel  pit  during  the  period 
of  high  water.- Neal  t.  Phoenix  Lumber  Co. 
(Wash.)  287. 

8  286.  Where  the  pressure  from  the  waters  of 
the  river  which  supplied  the  power  for  a  mill 
broke  the  penstock,  and  a  millwright  was  drown- 
ed in  the  wheel  pit,  the  master  was  not  excused 
as  a  matter  oE  law  merely  because  the  river  was 
higher  than  it  had  theretofore  been  known  to 
be.— Neal  v.  Ffaoeniz  Lumber  Co.  (Wash.)  267. 

S  286.  Whether  a  helper  of  a  blacksmith  at 
a  steam  hammer  was  injured  by  negllicence  of 
the  blacksmith,  httd  a  question  for  the  jury.— 
Dyer  t.  Union  Iron  Worics  (Wash.)  387. 

I  286.  In  a  carpenter's  action  (or  Injuries 
by  a  heavy  plank  failing  upon  him  from  the 
top  of  a  bridge  for  the  transfer  of  railroad  cara 
upon  which  plaintiff  was  working,  whether  bis 
foreman  warned  him  when  he  ordered  the  plank 
to  be  moved  held  a  jury  question.- McLeod  T. 
Chicago,  M.  &  P.  S.  By.  Co.  (Wash.)  749. 

I  287.  Where  the  relation  of  the  parties  ta 
undisputed,  held  the  question  whether  one  Is 
a  vice  principal  or  a  fellow  servant  of  th« 
other  is  one  of  law.— I>yer  t.  Union  Iron 
Works  (Wash.)  887. 

8  289.  In  an  action  (or  the  death  of  an  em- 
ploy^ by  the  breaking  loose  of  a  cable  on  which 
a  movable  carrier  with  a  load  was  being  oper- 
ated, evidence  held  to  make  it  a  jury  question 
whether  intestate  was  guilty  of  contributory 
negli;;ence.— Fowler  t.  Union  Portland  Cement 
Co.  (Utah)  462. 

I  289.  A  slope  cleaner  in  a  coal  mine  held 
not  neglif^nt  as  a  matter  of  law  in  failing  to 
enter  a  manhole  provided  for  the  safety  of  em* 
ployfis  to  avoid  cars  passing  through  the  tunnel. 
—Rowbottom  V.  Union  Pacific  Coal  Co.  (Utah) 
871. 

8  289.  Whether  a  helper  of  a  blacksmith 
injured  at  a  steam  hammer  was  guilty  of  con- 
tributory negligence,  held  a  question  for  the 
jury.— Dyer  v.  Union  Iron  Works  (Wash.)  387. 

8  293.  An  instruction  In  a  servant's  pen<onal 
injury  action  held  only  to  require  the  master 
to  exercise  reasonable  care  to  furnish  a  rea- 
sonably safe  place  of  work  and  to  be  proper.— 
McLeod  T.  Chicago,  M.  &  P.  8.  By.  Co.  (Wash.) 
749. 

i  297.  A  verdict  for  plnintiff  cannot  be  sus- 
tained on  grounds  as  to  which  no  evidence  was 
introduct'd.— Lynes  t.  Northern  Pac.  By.  Co. 
(Mont.)  81. 

IV.  IJABIUTXES  FOR  IlfJITRXES  TO 
THIRD  PERSONS. 

(B)  Worlc  of  Independent  Contrnctor, 

8  319.  Defendant  held  liable  for  Inju^  to  ri- 
parian land, by  the  driving  of  logs  down  a 
stream  by  one  under  a  contract  with  it,  even 
though  toe  latter  were  an  indtpendent  con- 
tractor; the  contract  requiring  the  logs  to  be 
driven  as  they  were.— Kcraert  t.  Eureka  Lum- 
ber Co.  (Mont.)  1060. 

MATERIALS. 

See  Mechanics'  Liens. 
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MAYOR. 

See  Manidpal  Corporatioiis.  1 185. 

MEASURE  OF  DAMAGES. 

See  Death,  S  104. 

MECHANICS'  LIENS. 

See  Appeal  and  Error.  |S  981,  1171,  1175; 
Railroada.  I  159. 

L  NATURE,  OBOTINDS,  AND  SUB- 
JECT-MATTER IN  GENEKAIk 

9  6.  The  mecfaanIc*B  lien  law  should  be  con- 
atmed  liberally,  being  remedial  in  its  nature.— 
Lyons  t.  Howard  (N.  iL)  812. 

n.  RIGHT  TO  LIEN. 

(B)  Snbconlraotora,       and  Contractors* 
Workmen  and  Material  men. 

8  113.  Materialmen  by  filing  their  Hens  have 
a  lien  on  the  property  to  secure  the  satisfac* 
tion  of  their  claim  out  of  any  money  owing  the 
original  contractors  by  the  ownerv— Batler  t. 
Ng  Chung  (Cal.)  512. 

m.  PROCEEDINGS  TO  PERFECT. 

t  132.  Under  Coda  CIt.  Proc.  S  1187,  an 
owner  who  took  possesaion  merely  to  complete 
the  work  four  or  five  days  after  abandonment 
by  the  original  contractor  held  not  entitled  to 
deprive  lien  claimants  of  their  richt  to  liens  by 
filing  a  notice  of  cessation  of  labor  after  the 
abandonment.— C.  Ganahl  Lnmber  Co.  t.  Weins- 
Teig  (CaL  App.)  954. 

I  132.  PosaessioQ  of  a  building,  taken  by 
the  owner  upon  abandonment  of  the  work  by 
the  contractor,  held  not  the  occupation  or  use 
of  the  building  contemplated  by  Code  Cir.  Proc 
I  1187.— C.  Ganahl  Lumber  Co.  t.  Weiaiveig 
(Cal.  App.)  054. 

S  132.  Under  L.  0.  L.  S§  7416,  7420,  7426,  a 
lien  for  materials  held  not  filed  pranaturely.— 
Wills  T.  Zanello  (Or.)  291. 

I  134.  Substantial  compliance  with  the  re- 
quirements of  statute  as  to  a  mechanic's  lien 
held  sufficfent.~Wertz  t.  Lamb  (Mont.)  89. 

9  148.  Notice  of  mechanic's  lien  held  substan- 
tial compliance  with  Rev.  Codee,  |  7291.— Wertz 
T.  Lamb  (Mont.)  89. 

I  154.  Under  Rev.  Codes,.  |  7291,  where  the 
lien  was  in  form  an  afiidavit  with  an  itemized 
statement  attached,  held  not  necessaiy  that  the 
lien  notice  have  attached  to  it  a  verifleation.- 
Wertz  V.  Lamb  C^ont)  89. 

i  154.  A  substantial  compliance  with  the 
mechanic's  lien  law  as  to  the  verification  of  a 
olalm  is  all  that  Is  required. — Lyons  v.  Howard 
(N.  M.)  842. 

i  154.  An  affidavit  ia  not  essential  to  a  valid 
claim  of  lien  under  the  mechanic's  lien  law. — 
Lyona  v.  Howard  (N.  M.)  842. 

§  154.  Under  the  mechanic's  lien  law,  the 
verification  of  a  claim  of  lien  on  information 
and  belief  is  sufficient. — Lyons  v.  Howard  (N. 
M.)  842. 

IV.  OPERATION  AND  EFFECT. 
(A)  Amonnt  and  Bxtent  of  Lien. 

S  164.  An  owner  who  has  complied  with  all 
of  the  terms  of  his  contract  with  the  original 
contractor  is  only  liable  to  materialmen  to  the 
extent  of  the  contract  price. — Batler  t.  Ng 
Chung  (CaL)  612.  * 

VI.  WAIVER,  DXSCaAROE.  REI.EA8R 
AND  8ATISFACTIOK. 

(A)  WalTer  of  nislit  to  Lien. 

I  211.  Contract  for  taking  a  note  in  payment 
held,  under  Rem.  &  Bal.  Code,  §  1143.  to  imply 


a  waiver  of  a  mechanle^a  lien.— Ward  t,  Thom- 
dyke  (Waah.)  003. 

(O  Bxtlnvatshmeat,  Releaae*  or  ParmeBt. 

S  231.  Where  a  substantial  part  of  the  struc- 
ture remains  after  a  fire  which  destroys  a  build- 
ing under  construction  a  lien  exists  for  woilc 
done  and  material  furnished,  even  though  the 
language  of  the  mechanic's  lien  law  contem- 

{ilates  a  Hen  upon  the  structure  as  well  aa  the 
and.— Butler  v.  Ng  Chung  (Cal.)  512. 

f  231.  Where  a  certain  snm  was  due  the 
onsinal  contractor  from  the  owner  when  Uie 
building  waa  partially  destroyed  hy  fire,  mate- 
rialmen wen  entitled  to  have  their  liens  satis- 
fied therefrom^Butler  t.  Ng  Chung  (CaL)  512. 

fi  231.  Provision  of  a  building  contract  held 
to  require  the  owner  to  insure  for  the  mutual 
benefit  of  himself  and  the  contractor  to  the 
value  of  the  labor  and  material  rendered  use- 
less by  fire  during  the  work.— Butler  t.  Ng 
Chung  (Cal.)  612. 

Vn.  ENFORCEBCENT. 

I  245.  Proceedings  to  foreclose  mechanics* 
liens  are  eqiiitable  and  governed  by  chancery 
practice.— Selfridse  v.  Leonard-Hetfner  Machin- 
ery Co.  (Colo.)  158. 

8  245.  The  equitable  nature  of  a  proceeding 
to  foreclose  a  mechanic's  lien  is  not  affected  be- 
cause the  answer  or  cross-complaint  seeks  dam- 
BEes.— Selfridjte  y.  Leonard-Hefner  Machinery 
Co.  (Colo.)  158. 

S  Under  Rev.   CodeS;   |S  4138.  4139, 

5118,  mechanics'  Uen  proceedings  must  ne  com- 
menced within  six  months  after  the  claim  of 
Hen  ia  filed,  and  a  summons  may  be  issued  at 
any  time  within  one  year  after  commencement 
of  the  action.— Sbaw  v.  Martin  (Idaho)  853. 

S  271.  Variance  between  second  initial  of  de- 
fendant's name  in  claim  of  lien  and  that  given 
in  the  complaint,  which  alleges  that  the  person 
named  in  the  complaint  and  In  the  Hen  are  the 
same  person,  does  not  affect  the  sutficiency  of 
the  complaint.— Shaw  v.  Martin  (Idaho)  853. 

S  271.  A  complaint  to  establish  a  mechanic's 
Hen,  attaching  a  copy  as  part  thereof,  held  suffi- 
cient allegatioQ  as  to  compliance  with  Rev. 
Codes,  I  7291,  relating  to  verification  of  the 
Hen.— Wertz  v.  Lamb  (Moot.)  89. 

S  271.  A  complaint  held  to  sufficiently  allege 
that  a  mechanic's  lien  was  filed  within  00  daya. 
— Werti  V.  Lamb  (Mont)  80. 

{  277.  Copy  of  mechanic's  lien  attached  to 
the  pleadings  held  before  the  court  without  be- 
ing introduced  in  evidence.— Wertz  v.  Lamb 
(Mont.)  89. 

5 277.  A  variance  in  a  mechanic's  lien  suit 
d  not  material  under  Bev,  Codes.  |  6585.-^ 
Wertz  T.  Lamb  (Mont.)  80. 

I  280.  In  a  proceeding  to  enforce  a  ma- 
te riuiman's  Ilea  after  the  contract  had  been 
abandoned  by  the  original  contractor,  evidence 
held  not  admissible  that  after  the  fire,  which 
partially  deatroTed  the  building,  the  original 
contractors  earned  away  neariy  all  of  tbe  ma- 
terial.—Butler  T.  Ng  Chung  (Cal.)  012. 

§  281.  Evidence  in  a  materialman's  proceed- 
ing to  enforce  a  mechanic's  Uen  held  to  sustain 
a  finding  that  $6,500  was  due  from  the  owner 
to  the  original  contractors  when  the  contract 
waa  abandoned.— Butler  v.  Ng  Chung  (Cal.)  512. 

I  281.  In  a  suit  to  foreclose  a  Uen  for  brick 
furnished  In  the  construction  of  a  building,  evi- 
dence held  to  show  the  number  of  brick  furnish* 
ed.— Wills  V.  Zanello  (Or.)  201. 

8  284.  Action  to  foreclose  mechanic's  Hen 
may  be  dismissed,  where  reasonable  diligence  is 
not  shown  in  the  service  of  the  summons. — 
Shaw  V.  Martin  (Idaho)  853. 
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S  304.  Materialmen  held  entitled  to  a  peiv 
Bonal  jadgment  against  owner  if  there  was  a 
balance  due  from  him  to  tbe  original  contractor 
when  service  of  notice  to  withhold  was  made 

Sursuant  to  Code  Civ.  Pioc.  |  1184.— Bntier  t. 
g  Ghnng  (Cal.)  612. 

I  304.  Plaintiff,  saing  to  establish  a  mechan- 
le'is  lien,  held  entitled  to  a  personal  judgment, 
though  the  Hen  be  Invalid.— Werta  t.  Lamh 
(Mont)  89. 

I  809.  Discretion  of  court  in  determining 
whether  reaaonable  diligence  has  iKen  shown  in 
forecloanie  of  lien  will  not  be  leviewed,  nnless 
an  abuse  Is  shown^Shaw  t.  Martin  (Idaho) 
853. 

S  309.  Suit  to  foreclose  mechanic's  lien  lield 
not  to  fall  within  Rey.  Codes,  fi  6253,  nor  the 
rule  as  to  actions  at  law  regarding  final  dis- 
position of  tiie  cause  on  appeaL— Wertz  t.  Lamb 
?Mont)  89. 

S  310.  Under  statutes  an  attorney's  fee  may 
be  recovered  in  an  action  to  foreclose  a  me- 
ehanic'8  lien.— Shaw  t.  Martin  (Idaho)  853. 

I  310.  The  statute  proridiog  for  an  attor- 
ney's fee,  In  an  action  to  foreclose  a  mechanic's 
lieu,  is  constitutional.— Shaw  T.  Martin  (Idaho) 

853. 

I  310.  The  court  foreclosing  a  lien  held  au- 
thorized to  allow  attorneys'  fees.— Wills  t.  Za- 
nello  (Or.)  291. 

MERGER. 

See  Executors  and  Administrators,  8  241. 

MILLS. 

See  Master  and  Serrant,  H  217,  234,  276,  286. 

MINES  AND  MINERALS. 

See  Contracts,  SS  138,  282;  Evidence,  S  253; 
Master  and  Servant,  §g  123,  237,  220,  278, 
280,  289;  Partnership,  fi  26;  Principal  and 
Agent,  S  177;  Bemoval  of  Causes,  S  36:  Spe- 
cific Performance,  |  86;  TrijurH  252, 
892. 

I.  PUBUO  MnrEBAI.  IiAXDS. 

(B)  Loeatloik   and  Aequlaitlon  of  Claims. 

i  14.  Attempted  location  of  a  mining  claim 
keld  invalid.— Lockhart  v.  Washlogton  Gold  & 
SUver  Mining  Co.  <N.  M.)  833. 

8  23.  Under  Comp.  Laws  1897,  88  1560,  4019 
(Laws  1899,  c  60),  a  sale  of  improvements  up- 
on a  mining  claim  for  taxes  held  an  incum* 
brance  withm  Comp.  Laws  1897,  8  2804.  al- 
lowing the  holder  of  an  incumbrance  to  per- 
form the  annual  labor.- McVeigh  v.  Veig  (N. 
M.)  857. 

8  23.  "Incumbrances"  defined.— McVeigh  v. 
Veig  (N.  M.)  857. 

!|  24.'  Plaintiff  in  an  action  to  establish  a 
ning  claim  held  not  to  have  abandoned  a  lo- 
cation which  a  prospector  nnder  contract  with 
him  had  discovered  and  posted  notice  upon.— 
Lockhart  v.  Washington  Gold  &  Silver  Mining 
Co.  {N.  M.)  833. 

8  38.  Finding  in  an  action  to  establish  a 
mining  claim  Acid  in  conformity  with  part  of 
the  aflegations  of  the  complaint. — Locknart  v. 
Washington  Gold  &  Silver  Mining  Co.  <N.  M.) 

8  38.  Plaintiff  in  a  suit  to  charge  defendants 
as  constructive  trustees  ex  maleficio  of  a  mine 
and  mining  claim  held  entitled  to  a  decree  that 
a  location  made  by  defendants  be  declared  void, 
that  defendants  be  enjoined  from  working  the 
claim,  and  that  the  equitable  ownership  of  the 
claim  was  in  him. — Lockhart  v.  Washington 
Gold  ft  Silver  Mining  Co.  (N.  M.)  833. 


MINORS. 


See  Infants. 


MISAPPROPRIATION. 

See  Bnilding  and  Loan  Assodations,  {  6;  Cor- 
porations, 8  32a 

MISCONDUCT. 

See  Attorney  and  Client,  88  44,  4S;  (Mmlnal 
Law,  88  706,  957.  1163. 

MISDEMEANOR. 

See  Jury,  IS  29,  32. 

MISFEASANCE. 

See  Principal  and  Agent,  §  33. 

MISREPRESENTATION. 

See  Building  and  Loan  Associations,  8  41;  Can- 
cellation of  Instruments,  88  25,  47;  False  Pre- 
tenses, 88  9.  38;  Fraud,  H  8.  Hi  wills,  8  163. 

MISTAKE. 

See  Appeal  and  E^ror,  8  1(^;  Taxation,  § 
761;  WUls,  8  lOB. 

MONEY. 

See  Husband  and  Wife.  8S  249.  262.  264 ;  Prin- 
cipal and  Agent,  8  l6S;  States,  1 126. 

MONEY  LENT. 

8  8.  In  an  action  for  money  lent,  instruc- 
tions held  properly  refni>ed,  being  In  conflict 
tvUb  the  evidence.— Knollln  v.  Western  Uve 
Stock  Commission  Co.  (Colo.)  999. 

MONEY  PAID. 

See  Action,  |  25. 

MONOPOLIES. 

See  Account,  8  17. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  f  781. 

MORTGAGES. 

See  Action,  8  7;  Appeal  and  Error,  8  171;  Bills 
and  Notes,  8  So;  Chattel  Mortgages;  Evi- 
dence, 8  159;  Executors  and  Administrators, 
88  29,  431;  Fraudulent  Conveyances,  J  29; 
Judges,  8  47;  Pleading,  8  36;  Principal  abd 
Aj^ent,  8  171;  Process,  I  141;  Subrogation,  J 
16;  Usury;  Vendor  and  Purchaser,  88  18>  57, 
199. 

L  REQUISITES  AlTD  VAXJDITT. 

(A)  Xatnre  kdA  Eaaentlala  oC  ComTcyances 
aa  Secarlty. 

8  77.  Whether  equity  will  treat  a  contract 
for  the  sale  of  real  estate  as  a  mortgage  depends 
on  the  intention  of  the  partiu  to  create  a  mort- 
gage—Arnold V.  Fraser  (Mont.)  1064. 

8  27.  A  contract  for  the  sale  of  real  estate 
held  not  an  equitable  mortgage,  and  the  vendor 
on  the  purchaser's  default  could  sue  to  can- 
cel the  Gtmtract,  and  was  not  confined  to  the 
remedy  of  foreclosure,  under  Rev.  Codes,  t 
6861.— Arnold  v.  Fraser  (Mont.)  1064. 

8  33.  An  agreement  and  conveyance  whereby 
a  debtor  transferred  lands  to  a  creditor  held 
an  equitable  mortgage.— Colgan  v.  Farmers'  ft 
Mechanics'  Bank  (Or.)  807. 
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ZV.  RIGHTS  A3n>  UABIZJTIES  OF 
PARTIES. 

i  200.  An  equitable  mortgagee  held  entitled 
in  an  action  by  the  mortgagor  for  breach  of 
contract  to  set  oS  taiea  paid.— Colgan  v.  Farm- 
erB'  &  Mechanics'  Bank  (Or.)  807. 

S  202.  An  equitable  mortgagee  held  entitled 
in  an  action  by  the  mortgagor  for  breach  of 
contract  to  set  off  expenses  in  maintaining  the 

6 roperty.— Colgan  v.  Farmers'  &  Mechanics' 
lank  (Or.)  807. 

S  21d.  An  agreement  collateral  to  an  equita- 
ble mortgage  of  land  given  by  a  debtor  to  taia 
creditor  held  to  have  been  broken.— Colgan  v. 
Farmers'  &  Mechanics'  Bank  (Or.)  807. 

I  216.  An  agreement  collateral  to  an  equi- 
table mortgage  held  to  be  such  an  independent 
contract  that  an  action  at  law  would  He  for  its 
breach.— Colgan  r,  FatmerB*  ft  Mechanics'  Bank 

(Or.)  807. 

VQ.  PAYMEHT    OR  PEBaTOBMAKOE 

OF  ooHDrnoir.  release, 

AHD  SATISFACTION. 

I  812.  Mortgagor  making  tender  insufficient 
In  amoant,  held  not  entitled  to  recover  damages 
of  mortgagee  under  Rev.  Codes,  |  3402.— 
Macbold  V.  Faman  (Idaho)  408. 

X.  FORE0Z.O8VSE  BT  AOTXOK. 
(G)  iBjviurtlOB  «n«  ReMlver. 

I  468.  In  a  stated  case,  an  order  appointing 
a  receiver  held  improper. — Ridgely  v.  Abbott 
QuicksUver  Mining  Co.  (CaL  App.)  1036. 

(J)  8al«. 

I  626.  Failure  to  obey  court  rule,  requiring 
mortgage  and  note  to  be  filed  on  foreclosure  be- 
fore judgment,  held  waived.— Ekblad  r.  Hanson 
(Kan.)  1028. 

(L)  DispoaltloB  of  Frooe«d«  muA  Svrpliu. 

S  564.  Tbe  court,  under  Qen.  St.  1909,  $ 
9332,  will  require  taxes  due  on  land  sold  on 
forecloBure  to  be  paid  out  of  the  ptocxeds.— 
E&blad  T,  Hanson  (Kan.)  1<^ 

(H)  Fees  and  Costs.  ^ 

{  681.  Paragraph  of  answer,  in  action  to 
foreclose  mortgage,  claiming  counsel  fee  held 
properly  stricken.— Goode  v.  Colorado  Inv.  Loan 
Go.  (N.  M.)  866. 

<0)  operation  and  Bfleet. 

i  587.  The  rights  of  minors  in  mortgaged 
homestead  property  Jield  not  affected  by  sher- 
iff's deed  on  foreclosure  nor  by  sabsequent  con- 
veyances from  the  pnrcbaaer  where  tbe  minors 
were  not  served.— Morrissey  v.  Gray  (Cal.)  438, 
442. 

i  587.  A  minor's  interest  in  a  homestead  set 
apart  to  a  decedent's  widow  and  minor  children 
could  not  be  affected  by  mortgage  foreckwure 
withont  service  on  the  minors. — MorrisseT  r. 
Gray  (CaL)  438,  442. 

XI.  REDEMPTION. 

S  600.  On  redemption  from  mortgage  as  dis- 
tinguished from  statutory  redemption,  the  re- 
demptioaer  h^d  required  to  do  eqnity  and  pay 
all  that  is  due  before  receiving  conveyance. — 
Macbold  t.  Farnan  (Idaho)  408. 

i  600.  One  redeeming  land  sold  under  mort- 
gage foreclosure  Is  not  chargeable  with  casta, 
attorney's  fees,  etc.,  if  be  was  not  a  party  to 
the  suit.— President  and  Tmsteea  of  Tnauttin 
Academy  ft  Pacific  UoiTersity  t.  Keene  (Or.) 
424. 

f  600.  On  suit  by  a  remainderman  to  re- 
deem from  mortgage  foreclosure  to  which  he 
was  not  a  party,  held,  that  the  mortgage  debt 


should  be  credited  a  certain  amount. — President 
and  Trustees  of  Tualatin  Academy  ft  Padfic 
University  v.  Keene  (Or.)  424. 

{  600.  On  suit  by  a  remainderman  to  re- 
deem from  mortgage  foreclosure  to  which  he 
was  not  a  party,  held  immaterial  what  the  pur- 
chaser at  foreclosure  received  for  deeds  to  part 
of  the  lands  which  be  sold.— President  and 
Trustees  of  Tualatin  Academy  ft  Pacific  Dnf- 
versity  v.  E^ene  (Or.)  42i. 

S  605.  Tender  in  second  amended  complaint 
in  an  action  to  have  deed  declared  a  mortgage 
and  to  redeem  held  not  a  sufficient  compliance 
with  Rev.  Codes,  S  6110,  relating  to  tender 
In  writing,  such  tender  not  being  for  the  fall 
amount  due. — Macbold  v.  Farnan  (Idaho)  408. 

8  605.  In  action  to  have  deed  declared  a 
mortgage  and  to  redeem,  tender  in  amended 
complaint  of  amount  previously  tendered  on  the 
theory  that  tbe  transaction  was  a  sale  heid 
not  sufficient  to  stop  the  running  of  interest. — 
Macbold  v.  Faman  (Idaho)  408. 

i  608^.  Decree  in  action  to  have  deed  declar- 
ed mortgage  and  to  redeem  hdd  to  violate  no 
right  of  the  mor^agor,  but  to  graot  him  the 
relief  prayed  for  upon  condition  that  he  do 
eqnity  himself.— Macbold  t.  Farnan  (Idabo) 
408. 

i  808%.  In  action  to  have  deed  declared 
mortgage  and  to  redeem,  provision  in  decree  for 
sale  of  property  on  finding  the  deed  to  he  a 
mortgage  hel4  not  oeceseaiy. — Macbold  v.  Far- 
nan (Idaho)  408. 

fi  608%.  Decree  tor  redemption  from  mort- 
gage Aefd  required  to  find  the  exact  amount  due 
and  to  condition  redemption  upon  the  payment 
of  such  sum  within  fixed  time,— Macbold  v. 
Farnan  (Idaho)  40S. 

I  608%.  Proper  form  of  decree  in  action  to 
have  deed  declared  mortgage  and  to  redeem, 
stated.— Macbold  t.  Farnan  (Idaho)  406. 

MOTIONS. 

See  Appeal  and  Error,  M  82,  110,  113,  231,  237, 
262,  5*5,  502,  520,  SSd,  671,  773,  795,  SOI. 
823,  835,  843,  856,  931,  933,  956,  966,  979. 
981.  1024,  1178;  Continuance,  S  7;  Criminal 
Law,  9$  121,  603,  1170;  Exceptions,  Bill  of; 
Execution,  |  398;  Indictment  and  Informa- 
tion, S  140;  Judgment,  {  142;  Justices  of  the 
Peace,  1  116;  Mandamus,  S  187 ;  New  Trial; 
E^d^^,  IIJ^  S49-^;  Trial,  SI  81,  86» 

MOTIVE 

8ee  Action,  |T;  Damagei,  |  182;  Aimlcide,  I 
233. 

MUNICIPAL  CORPORATIONS. 

See  Abatement  and  Revival,  I  65;  Appeal  and 
Error,  S  781;  Constitutional  Law,  «  46.  290, 
298;  Counties;  Dedication,  S  57;  fiasements, 
iU;  Elections,  I  126;  Electricity,  J  11;  Emi- 
nent Domain,  H  47,  68,  148;  Extdosives; 
Navigable  Waters,  i  36;  Negligence,  H  48. 
136;  Prohibition,  g£  3,  34;  Raflroadi.  |  76; 
SUtea,  S  4;  Street  Kailroads. 

I.  OBEATIOir.  ALTERATIOir,  EXXST- 
EMOE.  Ain>  DISaOXiUTIOlV. 

(O  Amendinent,  Repeal  or  Forteltuw  af 
Charter,  and  DUMOlatlon. 

f  46.  Witfadtawala  of  namea  from  petition 
for  election  to  determine  whether  aty  would 

establish  commission  form  of  government,  un- 
der Acts  1909,  c.  87,  held  effectual,  rendering 
the  petition  insufficient.— Territory  v.  City  of 
Roswell  (N.  M.)  846. 

g  46.  Tbe  falli^re  to  follow  the  requirements 
of  Charter  of  McMinnville,  I  8,  with  respect  to 
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giving  notice  of  special  election  under  an  Initia- 
tive petition,  kela  to  render  the  election  Yoid.— 
Wrigtit  T.  City  of  McMianvUle  (Or.)  208. 

XT.  paooEEPiwQs  or  oomroii.  ob 

OTHBB  OOVERIIXNO  BODY. 
<B>  OvdlnuM*  and  Br-I«wa  .la  SeB«r«l. 

I  106.  Under  Bern.  &  BaU  Code,  fiS  7720, 
1730,  7072.  7683,  7488^  7489,  held,  that  a  fran- 
chiae  ordinance  passed  by  the  affinnative  votes 
of  fonr  members  of  a  council  after  the  advance- 
ment of  a  town  of  the  fourth  class  to  a  city 
of  the  third  class,  bat  before  the  ofllrers  of 
the  city  had  qualified,  was  valid. — State  v. 
Superior  Court,  Benton  County  (Wash.)  48T. 

8  120.  The  testimony  and  opinions  of  a  chief 
of  police  and  of  a  city  engineer  who  had  fur- 
nished tafonnatioD  and  recommendations  to  the 
-city  coancil  in  aid  of  the  enactment  of  an  ot^ 
■dinance  held  not  admissible  to  show  what  was 
intended  by  tlie  ordiaancew— Ex  parte  Goodrich 
■<CaL)  451. 

V.  omcEBs,  Aoinrra.  ahd  ek- 

FLOTlfiS. 
(A)  Hvalolpal  OAeera  la  General. 

I  159.   Under  Denver  City  Charter,  g  22b,  a 

Setition  to  recall  an  alderman  held  prematurely 
led.— Tangeman  v.  Coatee  (Colo.)  145. 

I  173.  Under  an  ordinance  which  required  a 
ci^  marshal,  upon  notice  of  the  unsafe  con- 
diti<»i  of  a  roof  or  porch,  to  notify  the  owner 
to  make  it  safe,  held,  th&t  neither  the  marshal 
nor  the  surety  on  bis  official  tiond  were  liable 
to  a  fireman  injured  by  the  falling  of  an  un- 
safe porch,  where  the  marshal  had  no  actual 
notice  that  it  was  nnsafe.— Lltdi  T.  White 
(CaL)  616. 

(B)  HmBlelpal  Departments  and  Ofleers 
ThercaC. 

I  182.  Evidence,  in  proceedinga  before  the  ex- 
amining and  trial  board  of  the  police  department 
of  tiie  city  of  Butte  for  the  removal  of  tlie  chief 
of  police,  held  to  support  a  removal.— State  v. 
Examinins  ft  Trial  Board  of  Police  Department 
«f  aty      Butte  (Mont.)  77. 

I  182.  Uoder  Rev.  Codes,  S  3137,  a  chief  of 
-police  has  no  right  to  claim  mileage  for  the  dis- 
-taace  traveled  by  an  officer,  or  for  any  services 
-which  he  has  not  actually  performed.— State  v. 
Examining  &  Trial  Board  of  Police  Etepartment 
■of  City  of  Butte  (Mont)  77. 

I  182.  The  chief  of  police  of  the  city  of  Butte 
■may  lawfully  serve  a  warrant  outBide  of  Silver 
Bow  cooDty.- State  v.  Examining  &  Trial  Board 
of  PoUce  Department  of  City  of  Butte  (Mont) 
77. 

I  182.  "Misconduct  In  office"  under  such 
charge  against  a  chief  of  police,  defined. — State 
T.  Examining  &  Trial  Board  of  Police  Depart- 
ment of  City  of  Butte  (Mont)  77. 

i  185.  Under  Rev.  Codes.  M  3259.  3287.  a 
dty  council,  and  not  the  mayor  of  a  city,  has 
power  to  relieve  memtwrs  of  the  police  force 
from  active  duty,  in  order  to  reduce  thp  force. — 
SUte  V.  Mayor  of  City  of  Butte  (Mont)  601. 

{;  W&,  Henning's  Gen.  Laws  100i>.  p.  787, 
ating  to  municipal  corporations  of  the  first 
class,  section  136  of  which  Sxes  the  duties  of  the 
superintendents  of  streets,  are  not  applicable 
to  cities  governed  by  freeholders'  cuaiteni. — 
Edwards  v.  Brockway  (CaL  App.)  787. 

(G)  Aventa  anC  BiavlarCs. 

t  217.  Under  Geo.  St.  1909,  M  1238,  7879, 
ap  ez-soldier,  to  be  competent  for  a  position 
under  the  commission  form  of  government,  must 
take  civil  service  ezaminatlon^-Ooodtich  v. 
O'NeiU  (Kan.)  1016. 

I  219.  A  person  dealing  with  the  agent  of  a 
public  corporation  must  know  the  ai  tiiority  of 


such  agent.— National  Automatic  Fin  Alarm 
Co.  of  Oregon  t.  City  of  Portland  (C^.)  285. 

vu.  ooHTKAon  nr  oeheraIu 

8  244.  The  action  of  a  fire  alarm  company  in 
connecting  its  system  with  the  overhead  wires  of 
the  alarm  system  of  a  city  held  not  to  complete 
a  contract  in  negotiation  for  a  Ucenae  to  graut 
it  such  privilege.— National  Automatic  Fire 
Alarm  Go.  of  Oregon  v.  City  of  PortUmd  (Or.) 
285. 

IZ.  PUBUO  IMPBO'TEMEKTS. 

(A)  Power    to    Hale*    Inaprovemento  av 
Oraat  Aid  Therefor. 

%  274.  Under  Seattle  city  charter,  the  city 
held  authorized  to  construct  a  gridiron  wharf  in 
a  street  slip  extending  to  the  outer  harbor  line. 
— Chlopeck  Fish  Co.  City  of  Seattle  (Wash.) 
232. 

S  274.  A  city  extending  a  street  over  tide- 
lands  to  the  outer  harbor  line  may  maintain  a 
slip  and  wharf  at  the  terminus  of  the  street,  and 
extend  the  same  into  navigable  water,  for  the 
Tue  and  convenience  of  tne  general  public— 
Chlopeck  FUb  Co.  City  of  Seattle  (Wash.) 
232. 

§  274.  A  revised  plat  by  a  city  of  its  tide- 
lands  and  water  front  approved  by  the  Legisla- 
ture held  to  indicate  that  a  space  was  dedicated 
to  a  city  for  public  use  in  connection  with  tbe 
open  harbor.— Chlopeck  Fish  Co.  v.  Ci^  of  Se- 
atUe  (WashJ  232. 

<B)  Frellnilnarr   Proecedlnva   and  Ordl- 
nanoea  or  Besolmtloaa. 

I  323.  Equity  has  jurisdiction  to  restrain 
a  city  from  letting  a  contract  for  the  making 
of  a  public  improvement,  where  the  city  has  ro 
power  under  the  Constitution  to  provide  for 
a  part  of  the  cost  thereof,— Powell  v.  City  of 
WaUa  Walla  (Wash.)  389. 

(O  Contracts. 

I  330.  A  city  having  provided  for  a  street 
improvement  on  the  basis  of  doing  part  of  the 
grading  of  lots  left  above  grade,  and  condemned 
on  that  basis,  and  then  contracted  for  the 
work  accordingly,  hdd  to  have  no  power  as 
against  an  owner  of  such  a  lot,  to  modify  its 
contract  by  eliminating  grading  on  the  lot. — 
Atwood  V.  Smith  (Wash.)  393. 

i  300.  A  clause  of  a  grading  contract  for 
a  street  improvement  htld  not  to  authorize  the 
city  engineer  to  modify  it  by  eliminatioK  part 
of  tbe  work  merely  because  of  lack  of  funds. — 
Atwood  V.  Smith  (Wash.)  393. 

§  376.  The  conduct  of  a  party  to  a  contract 
not  having  been  such  that  it  could  have  misled 
the  other,  held  be  was  not  estopped  thereby.— 
Atwood  T.  Smith  (Wash.)  393. 

f  876.  A  dty  having  provided  for  a  street 
improreoient  on  the  basis  of  It  doing  part  of 
the  grading  of  lots  left  above  grade,  and  con- 
demned on  that  basis,  and  then  contracted  ac- 
cordingly, the  owner  of  the  lot  who  then  con- 
tracted with  the  flame  contractor  for  doing  the 
remaining  necessary  grading  on  the  lot,  was  not 
liable  for  any  of  tbe  work  included  in  the  citv's 
contract.  Iwcause  of  its  subsequently  attemnt- 
ing  to  eliminate  it  therefrom.— Atwood  v.  Smith 
(Wash.)  393. 

(B>  Aaaessmanto  tor  Baaaflta,  and  flpeelal 

8  407.  Act  Feb.  13,  1011  (St  1911,  p,  40), 
conferring  power  on  a  city  council  to  create  a 
sewer  district  to  pay  for  a  sewer  therein  with- 
out a  hearing  as  to  benefits  other  than  pro- 
vided by  Pol.  Code,  §S  3673-3682.  held  to  be  un- 
coQBtitutional. — Brooli  v.  City  of  Oakland  (Cal.) 
433. 
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§  426.  Since  the  city  of  W»Ha  WalU  can- 
not devote  property  purchased  for  a  park  to 
the  improvement  oi  a  public  street,  the  asaesft- 
ment  of  such  property  for  street  Improrementa 
is  invalid.— Powell  t.  City  of  Walla  Walla 
(Wash.)  m 

I  495.  Whether  the  cost  of  a  public  improve- 
ment  shall  be  borne  wholly  by  the  property 
benefited,  wholly  by  the  public,  or  in  part  of 
each  are  questions  for  the  municipal  officers 
whose  determination  the  courts  cannot  control. 
—Powell  T.  Olty  of  Walla  Walla  (Wash.)  389. 

{  495.  An  asBeesment  for  public  improve- 
mpiitfl  will  not  be  disturbed  by  the  courts  un- 
less the  amount  is  so  disproportionate  to  the 
benefits  as  to  amount  to  confiscntlon  of  prop- 
e^.~Powell  T.  City  of  Walla  Walla  (Wash.) 

8  514.  A   proceeding,  eren  If  It  could  be 

treated  as  a  substitute  for  an  assessment  for 
a  street  improvement,  held,  because  of  ine- 
qualities, not  sustainable.— Atwootl  v.  Smith 
(Wash.)  393. 

XZ.  USE  AlTD  REGUULTIOK  OF  PUB- 
LIC PLAGES,  FROPEBTT, 
ARD  WORKS. 

(A>  Streets  and  Other  Fvblle  Way*. 

H  680,  681.  Franchise  by  the  coancil  of  a 
town  of  the  fourth  class  to  onild  and  maintain 
railroad  tracks  lengthwise  in  a  public  street 
held,  under  Rem.  &  Bal.  Code,  S  7731.  aubd.  13, 
to  be  a  valid  grant.— State  v.  Superior  Court, 
Benton  County  (Wash.)  487. 

I  683.  Mere  acquiescence  on  tbe  part  of  city 
anthorities  in  tbe  act  of  plaintiff  In  establishing 
its  possession  of  and  using  the  city  telegraph  as 
an  adjunct  of  its  business  in  operation  of  a  pri- 
vate nre  alarm  system  would  not  support  a  li- 
cense.—National  Automatic  Fire  Alarm  Co.  ot 
Oregon  T.  City  of  Portland  (Or.)  285. 

8  G83.  A  license  to  connect  a  private  fire 
alarm  system  with  the  general  alarm  system  of 
a  city  held  not  sustainable  on  the  theoiy  that 
any  citizen  had  a  right  to  use  the  city's  fire 
alarm.— National  Automatic  Fire  Alarm  Co.  of 
Oregon  v.  City  of  Portland  (Or.)  285. 

i  702.  Tbe  law  of  tbe  road  at  prescribed  by 
Pol.  Code,  1  2931,  only  applies  to  moving  ve- 
hicles.—Baubofer  T.  Crawford  (Cat  App.)  931. 

S  703.  The  left  side  of  a  street  may  be  used 
by  a  truck  automobile,  etc.,  to  discharge  pas- 
sengers or  goods,  or  a  funeral  may  be  formed 
on  that  side  of  the  street  for  convenleucew— 
Baoboter  r.  Crawford  (Cal.  App.)  931. 

I  703.  The  driver  of  a  delivery  wagon  may 
use  any  part  of  the  street  necessary  in  the  per- 
formance of  his  worit.— Bauhofer  v.  Crawford 
(Cal.  App.)  931. 

{  706.  The  res  iiMa  loquitur  doctrine  held  to 
apply  raldnf  a  presumption  that  a  collision 
between  defendant's  antomoblle  and  a  wagon 
was  caused  by  his  negligence  In  driving  the 
machine^BanDofer  t.  QcKwtotA  (CaL  App.) 
031. 

S  706.  Defendant,  in  an  action  for  Injuries  In 
a  collision  with  his  automobile,  held  required 
to  produce  evidence  negativing  his  negligence: 
be  naving  the  power  to  do  so.— Baubofer  v. 
Crawford  (Cal.  App.)  931. 

I  706.  Evidence  held  to  show  violation  of 
ci^  ordinance  as  to  speed  by  driver  of  automo- 
bile, so  as  to  aatboRse  preaomption  of  negli- 
gence.—Baubofer  T.  Crawford  (Cal  App.)  931. 

XII.  TOBTS. 

(B)  AotB    ov    Omlsaloits  of    Ollloera  or 
Asenta. 

I  744.  Under  San  X»ego  City  Charter,  art. 

6,  &  1,  18  8,  11,  failure  of  tbe  superintendent 


of  streets  to  repair  a  street  which  he  was  not 
directed  to  repair  would  not  make  his  official 
sureties  liable  for  resulting  injuries,  though  he 
knew  of  its  dangerous  condition. — Eidwards  t. 
Brockway  (CaL  App.)  787. 

<C)  Defects  or  Obstmetlons  In  Streota  mmA 

Otber  Public  War*. 

§  770.  A  manicipality  Is  only  bound  to  keep 
its  streets  free  from  snow  and  ice  when  tbe 
snow  and  ice  imperil  life  or  limb. — McEnaney 
T.  City  of  Butte  (Mont.)  893. 

8  788.  To  render  a  city  liable  for  injuries 
caused  by  a  defective  street,  it  must  be  shown 
that  a  sufficient  time  elapsed  after  notice  to  tbe 
city  to  permit  it  to  repair  the  defect — McEn- 
aney  v.  City  of  Butte  (Mont.)  893. 

8  791.  Notice  to  a  dty  of  a  defect  In  a. 
street  may  be  actual  or  constructive. — McEa- 
aney  v.  City  of  Butte  (Mont.)  893. 

8  812.  A  notice  to  the  cit^  of  a  claim  for 
injuries  by  reason  of  a  defective  street  held  to 
sufficiently  show  that  it  was  given  by  plaintiff's 
attorneys  in  her  behalf,  as  required  by  Kev. 
Codes,  8  S289.— McEbaney  T.  City  of  Butt» 
(Mout)  893. 

8  816.  In  an  action  for  injuries  on  Ice  and 
snow  on  a  sidewalk,  a  complaint  held  to  suffi- 
ciently charge  such  an  obstruction  as  would  be 
a  source  of  dai^er  to  persons  trnveling  along 
the  walk^McEkianey  t.  City  of  Butte  (Mont> 
893. 

8  816.  Complaint,  In  an  action  for  Injuries 
to  a  pedestrian  by  falling  on  a  slippery  side- 
walk, held  fatally  defective  for  failure  to  allege 
the  length  of  time  tbe  defective  condition  bad 
existed.— HcBoaney  t.  Oity  of  Butte  (Mont) 
893. 

<D)  Defects    or    Obstmcttona    In  SewOMf 
Draine,  and  WAter  Coarsea. 

8  834.  A  city  diverting  a  stream  from  Its 
natural  channel  into  an  artificial  canal  held 
bound  to  exercise  reasonable  care  to  see  that  the 
channel  is  sufficient  to  carry  any  volume  of  wa- 
ter to  be  reasonably  anticipated.— Willaon  v. 
Boise  (Tity  (Idaho)  115. 

g  840.  An  act  of  God  defined  with  relation  to 
extraordinary  rainfalls.— Willson  t.  Boise  City 
adaho)  116. 

8  840.  A  city  held  not  exempt  from  liability 
for  the  insufficiency  of  the  siie  of  an  artificial 
channel  into  which  It  bad  diverted  a  stream  to 
carry  oET  flood  waters  caused  by  a  cloud-burst, 
where  a  number  of  such  cloud-bursts  have  been 
known  to  occur.— Willson  t.  Boise  City  (Idaho) 
115. 

8  843.  A  city  heU  not  entitled  to  escape  lia- 
bility for  damages  from  the  insufficiency  of  the 
size  of  a  new  channel  into  which  it  diverted  a ' 
stream,  by  the  act  of  an  owner  of  land  in  -rais- 
ing a  wall  of  the  channel  so  as  to  protect  his 
own  lands.— Willson  v.  Boise  City  (Idaho)  115. 

xni.  FISCAL  MAWAoramra,  pub. 

UO  DEBT,  SEOUBITIES,  AHD 
TAZATIOK. 

CA}  Power  to  Imow  XttdebtoteOM  ud  Mmi* 
peBditvves. 

8  859.  Act  Feb.  18.  1811  (St  1911,  p.  40). 
as  to  sewer  districts  in  a  city,  if  in  conflict 

with  St.  1801,  p.  84,  as  to  limit  of  Indebtedness 
of  a  city  for  public  improvements,  held  to  that 
extent  to  repeal  the  earlier  statute.— Brook  v. 
City  of  Oakland  (Cai.)  433. 

8  867.  Under  St.  1901,  p.  28,  8  3,  relating  to 
notice  to  be  given  of  municipal  election  to  incur 
indebtedness,  held,  that  publication  of  notice 
was  sufficient.— City  of  lindsay  t.  Mack  (Cat) 
924. 
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<0  BOBd«  «nd  Ofli'«r  ieeurltles,  and  Slnk- 
luff  Punda. 

S  oil.  Powerjeiven  to  cities  and  villages  by 
Kev.  Codes,  §  2238,  subd.  36,  to  acquire  water- 
-vorks  b7  jjurcbase,  held  not  circamscribed  by 
BectioQ  2316,  anbd,  1,  as  to  IssnaDce  ot  bonds. — 
Ostrander  t.  City  of  Salmon  Xldaho)  692. 

«  918.  Under  Rev.  Codes,  {S  2315,  2316.  or- 
dinance submittiDg  ouestion  of  issuing  munic- 
ipal coupon  bonds  held  required  to  give  the 
voter  an  opportunity  to  express  bis  will  on  each 
proposition  sepaTately.— Ostrander  v.  City  of 
Salmon  (Idaho)  692. 

I  918.  Ordinance  submitting  question  of  is- 
•uance  of  municipal  bonds  held  not  to  give 
voter  opportunity  of  expressing  liis  will  on  each 
of  the  parposes  incorporated  in  the  ordinance. — 
Ostrander  t.  City  of  Salmon  (Idaho)  692. 

S  918.  Snbmlsslon  of  Independent  proposi- 
tions in  ordinance  submitting  question  of  issu- 
ing municipal  bonds  held  proper,  providing 
voters  are  given  opportunity  to  express  their 
vlU  upon  each  proposition.— Ostrander  v.  City 
of  Salmon  (Idaho)  692. 

I  950.  Bonds  provided  for  by  Act  Feb.  13, 
1911  (St  1911,  p.  40),  to  be  issued  for  cost  of  a 
sewer  to  be  paid  by  taxes  only  on  property  in 
a  sewer  district  of  a  city,  held  not  invalid  be- 
-cause  of  the  statute  providing  the  city  shall  not 
be  responsible  for  their  payment.— Brook  v.  City 
«f  Oakland  (Gal.)  488. 

S  961.  A  proposed  issue  of  bonds  under  Bern. 
A  Bal.  Code,  5  7507,  subd.  5,  part  of  which 
were  to  be  used  as  a  sinking  fund  to  retire  the 
whole,  held  invalid  as  to  the  part  to  be  used  for 
a  sinking  fond^Morpby  v.  City  of  Spokane 
(Wash.)  476. 

I  954.  A  provision  of  the  charter  of  Oakland 
as  to  limit  of  rate  of  Interest  on  obligations 
'Of  the  city  for  constructing  municipal  works 
held  not  to  apply  to  local  improvements  within 
a  special  assessment'  district  to  be  paid  for  by 
taxation  of  the  property  in  the  district.— Brook 
T.  City  of  Oakland  (Cal.)  433. 

XV.  ACTIONS. 

{I  1(^5.  Kvidence  held  insufficient  to  sliow 
consideration  for  an  alleged  license  to  plaintiff 
to  connect  its  private  fire  alarms  with  tne  gen* 
«ntl  alarm  system  of  defendant  city.— National 
Automatic  Fire  Alarm  Co.  of  Oregon  v.  City 
<if  Portland  (Or.)  235. 

MUNICIPAL  COURTS. 

See  Courts,  S  1S8. 

MURDER. 

See  Homicide,  H  86,  146,  233-269,  308,  811. 

MUTUAL  BENEFIT  INSURANCE. 

^  Insurance,  8§  ^3-793. 

MUTUALITY. 

Bee  Contracts,  {  10;  Specific  Performance*  |  32. 

MUTUAL  WILLS. 

See  Wins  ,  I  61. 

NAMES. 

See  Indictment  and  Information,  |  180;  Me- 
chanics* Liens,  {  271;  Municipal  Corpora- 
tions, 8  46. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  S  270. 


NATURAL  WATER  COURSES. 

See  Waters  and  Water  Courses,  |8  40-S2. 

NAVIGABLE  WATERS. 

See  Constitutional  Law,  1  193;  Statutes,  1  97. 

n.  UUn>S  TTNDEK  WATER. 

I  36.  Under  Const,  art.  15,  8  1,  a  city  held 
authorized  to  extend  upland  streets  across  a 
harbor  area,  without  reference  to  Laws  18S9-9U, 
p.  731.— Chlopeck  Fish  Co.  v.  City  of  Seattle 
(Wash.)  232. 

J 36.  A  city  laying  out  a  street  held  to  ao 
.  re  only  an  easement  for  a  public  use.— Chlo- 
peck Fish  Co.  V.  City  of  Seattle  (Wash.)  232. 

g  36.  Under  Const,  art.  15,  8S  1,  3,  the  state 
held  authorized  to  lay  out  streets  across  harbor 
areas.— Chlopeck  Fish  Co.  v.  City  ol  Seattle 
(Wash.)  232. 

6  36.  Laying  out  by  a  city  of  streets  across 
a  harbor  area,  as  authorized  by  the  Legislature, 
held  not  a  surrender  of  the  title  of  the  state, 
in  violation  of  Const,  art  15,  8  1.— Chlopeck 
Fish  Go.  V.  (3ity  of  Seattle  (Wash.)  232. 

m.  BIPABIAM  Aim  UTTOBAT 
BIOBTB. 

S  39.  Complaint  in  an  action  for  damages  by 
flooding  land  in  driving  timber  down  a  navi- 
gable stream,  held  not  to  allege  any  damages  to 
lands  not  flooded  as  incidental  to  the  damage 
to  the  lands  actually  flooded.— Eeraert  v.  Eu- 
reka Lumber  Co,  (Mont)  1060. 

8  42.  Boundary  line  of  a  riparian  owner 
held  to  extend  to  ordinary  high-water  mark.- 
Switiler  v.  Eamheart  (Or.)  296. 

NEGLIGENCE. 

See  Animals,  8  97;  Appeal  and  Error,  88  1068, 
1070;  Carriers,  §8  286-321;  Druggists,  8  9; 
Evidence,  §8  195.  473,  506;  Explosives;  Mas- 
ter and  Servant;  Municipal  Corporations,  §9 
173,  706,  744-843;  New  Trial,  |  108;  Physi- 
cians and  Surpeons,  §  18;  Pleading,  §|  8,  317: 
Railroads,  §§  226-484;  Removal  of  Causes,  | 
36;  Street  Railroads;  Trial,  g§  260,  296. 

I.  ACTS  OB  OMISSIONS  CONSTITUT- 
ING NEOLIOENCE. 
(A)  Personal  Condnat  In  General. 

8  2.  "Negligence"  defined.— Todd  v.  Pacific 
By.  &  Nav.  Co.  (Or.)  300. 

8  15.  Where  the  joint  negligence  of  two  or 
more  persona  results  in  injury  to  another,  and 
the  negligence  of  each  of  such  persons  Is  a  con- 
curring proximate  cause  of  such  injury,  then 
each  is  liable  in  damages  for  the  injuries  so  caus- 
ed by  the  joint  acts  of  all.— Spear  v.  United 
Railroads  of  San  Francisco  (CaL  App.)  956. 

(O  Oondftlom  and  Use  of  Land.  Bnlldinacs, 
and  Otber  S  tract  a  res. 

I  48.  Under  an  ordinance  which  required 
that  all  roofs  and  porches  in  a  fire  district 
should  be  kept  in  safe  condition,  held,  that 
an  owner  who  had  no  actual  knowledge  or 
notice  of  the  unsafe  condition  of  his  porch, 
and  had  received  no  notice  thereof  from  the  city 
maTBhal,  was  not  liable  to  a  fireman  Injured 
by  its  fall.— Litch  v.  White  (Cal.)  516. 

8  55.  An  independent  contractor  held  to  owe 
to  an  employ*  of  the  original  contrHctor  the 
duty  of  reasMiable  care. — Sullivan  v.  Wakefield 
(Or.)  311. 

m.  OONTBIBUTOBT  NEOZ.IGENCE. 

(A)  Persona  Injured  in  General. 

S  65.  "Contributory  negligence"  defined. — 
Oswald  V.  Utah  Ligiit  &  Ry.  Co.  (Utah)  46. 
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I  67.  Ad  employ6  of  the  original  contractor 
working  on  the  premises  while  an  independent 
contractor  maat  also  work,  mnat  exercise  rea* 
Bonable  care  to  look  oat  tox  himself. — Sullivan 

v.  Wakefield  (Or.)  311. 

I  83.  Doctrine  of  the  laat  clear  chance  held 
not  to  relieve  either  of  two  parties,  jointly 
guilty  of  negligence,  from  liability  for  injariea 
to  a  person  not  cbanceable  with  contribotory 
negligence. — Spear  t.  United  Bailroada  of  San 
Francisco  (Cal.  App.)  956. 

I  88.  The  negligence  of  an  injured  person 
ceases  to  be  the  proximate  cause  of  his  injury 
when  another  has  opportunity  to  prevent  it, 
and,  with  knowledge  of  his  exposed  situation, 
negligently  refuses  to  do  so. — Spear  t.  United 
Baliroads  of  San  Francisco  (Cat  App.)  956. 

(0>  Impntetf  HesUveBee. 

I  92.  The  negligence  of  the  driver  of  a  stage 
coach  heJd  not  ii^utable  to  a  passenger  In  the 
coach  for  hire.— Bleld  t.  Spokane,  P.  &  S.  Ry. 
Col  (Wash.)  228. 

t  92.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  stage  coach  paseeoger, 
a  charge  hold  erroneous  as  imputing  to  the  paa- 
■enger  the  negligence  of  the  driver. — Field  T. 
Spdune,  P.  &  S.  By.  Co.  (Waah.)  228. 

XT.  AOnOHS. 

(A)  Blsht  of  AetloB,  Partlea,  PvellmluiT 
Pvoe«edlBss,  and  Plcmdlnvs. 

S  111.  The  complaint  in  an  action  for  negli- 
gence need  not  allege  the  specific  acts  consti- 
tuting the  negligence.— McLeod  t.  Chicago,  M. 
&  P.  S.  Ry.  Co.  (Wash.)  740. 

I  119.  In  an  action  against  two  defendants 
for  personal  injuries,  held,  that  proof  by  one 
defendant  as  to  the  negligence  of  the  other  de- 
fendant was  within  the  issues  made  by  the 
pleadings.— Spear  v.  United  Railroads  of  San 
Francisco  (Cal.  App.)  956. 

8  119.  In  an  action  for  negligent  death,  evi- 
dence held  not  to  correspood  to  the  complaint, 
as  required  by  L.  O.  I*  |  725.— Snlllran  t. 
WakefieU  (Or.)  311. 

(B>  BvideB««> 

I  124.  In  en  action  against  two  defendants 
for  personal  injuries,  held,  that  proof  by  one 
defendant  as  to  tbe  negligence  of  the  other  de- 
fendant was  admissible.— Spear  v.  United  Rail- 
roads of  San  Francisco  (CaL  App.)  966. 

I  134.  A  plaintiff  suing  defendant  for  neg- 
ligence need  only  show  a  state  of  facts  from 
which  the  Jury  may  logically  infer  negligence. 
—James  r.  BobertM>n  (tnah)  1068. 

S  134.  The  rale  that,  where  phtintifTs  evi- 
dence is  consistent,  both  with  defendant's  neg- 
ligence and  absence  of  negligence,  plaintiff  can- 
not prevail,  held  to  apply  only  where  plalntifTs 
evidence,  when  considered  alone,  has  such  an  ef- 
fect.—James  V.  Robertson  (Utah)  1068. 

(C)  Trial.  JadviseBt.  and  Review. 

8  136.  Whether  an  employ^  of  ao  orii^nal 
contractor  was  guilty  of  contributory  negligence 
held  for  the  jury.— Sullivan  v.  Wakefield  (Or.) 
311. 

I  136.  Whether  an  Independent  contractor 
was  guilty  of  actionable  negligence  and  liable 
for  the  death  of  an  employ^  of  the  original  con- 
tractor held  for  the  jQiy.— Snllivan  t.  Wake- 
field (Or.)  311. 

S  l-W.  To  authorize  a  directed  verdict  for 
defendants  in  a  negligence  case,  the  evidence 
must  clearly  establish  defendant's  freedom  from 
negligence.— Sullivan  v.  Wakefield  (Or.)  311. 

§  136.  When  tbe  conduct  is  such  that  rea- 
sonable minds  nuiy  not  differ  as  to  what  ft  pru- 
dent person  would  wdinarily  have  done  ander 


the  circumstances,  the  question  of  contribntoxr 
negligence  is  for  the  jury.— Oswald  t.  Utah 
Light  &  Ry.  Co.  (Utah)  46. 

i  136.  In  an  action  against  a  dty  for  i>er- 
sonal  Injuries  to  children  from  explosives  claim- 
ed to  have  been  negligently  left  by  the  city's 
empioyte,  whether  toe  explosives  were  attrac- 
tive to  children  held  a  jury  questi<Ki.— Tibtnts 
V.  City  of  Spokane  (Wash.)  897.  - 

I  136.  It  cannot  be  said,  as  a  matter  of  law, 
that  twys  under  14  yeara  of  age  are  incapable 
of  contributory  negligence,  tbe  quesuon  ordi- 
narily being  for  tbe  jury^Tibblta  t.  Qty  ot 
Spokane  (Wash.)  397. 

S  130.  An  instruction  In  an  action  against  m 
city  for  personal  injuries  to  children  from 
explosives  n^ligently  left  by  the  city's  em- 
ployes, held  to  properly  define  the  care  requir- 
ed of  defendant— Tibbits  v.  City  of  Spokane 
(Wash.)  397. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  SI  039,  940-946,  IIBO;  New- 
Trial,  Sfi  99-108,  150. 

NEWSPAPERS. 

See  Libel  and  Slandw,  H  16, 17,  66,  82;  Par- 
ties, i  59;  Torta. 

NEW  TRIAL 

See  Appeal  and  Error,  18  82,  110,  345,  502.  568, 
664,  866,  867.  933,  077.  981. 1015. 1175:  Crim- 
inal Law,  81  260,  910-945,  1156,  1163:  Ex- 
ecutors and  Administrators,  8  4S1;  Jnsticea  of 
the  Peace.  8  116. 

I.  NATURE  ANB  SCOPE  OF  BEBCEDT. 

8  6.  A  party  has  the  unqualified  right  to 
move  for  a  new  trial  in  every  case,  and  the 
trial  court  in  passing  on  a  motion  therefor  is 
invested  with  a  sound  lend  di8cretion.-^amea 
T.  Robertson  (Utah)  IOCS. 

H.  GROUNDS. 

(P)  VerAlct  or  FiBdluKa  Coatvavr  *•  Law 
or  Brl^eBce. 

I  66.  A  verdict  contrary  to  an  instmction 
stating  the  law  of  the  case  held  to  jnstify  a 
new  trial  under  Rev.  Codes,  8  6794.— Lynes  T. 
Northern  Pac.  By.  Co.  (Mont.)  81. 

4  68.  Statement  of  judge  in  refusing  a  new 
trial  held  not  equivalent  to  one  that  in  his  (pin- 
ion the  verdict  was  not  sustained  by  the  evi- 
dence, or  was  contrary  to  the  weight  thereof, 
so  as  to  make  his  refusal  error, — Xaalund  v. 
Svea  Ins.  Co.  (Wash.)  204. 

8  70.  A  motion  to  set  aside  a  verdict  for  in- 
sufficiency of  evidence  is  addressed  to  tbe  sound 
discretion  of  the  trial  court.- Fassett  T.  Bos- 
well  (Or.)  302. 

(11)  Ifcwlr  Dlacovered  B-rlAeaee. 

8  00.  The  ruling  of  the  lower  court  npon  the 
motion  for  a  new  trial  upon  the  ground  of  new- 
ly discovered  evidence  is  laigely  left  to  the  dis- 
cretion of  the  trial  judge.— Spear  v.  United 
Railroads  of  San  Francisco  (Cal.  App.)  956. 

8  102.  Denial  of  new  trial  for  newly  discov 
ered  evidence  hdd  not  error  in  absence  of  show- 
ing of  diligence.— Wiers  v.  Treese  (Okl.)  182. 

J104.  Alleged    newly    discovered  evidence 
d  cumalative,  and  not  gronnd  for  a  new 
trial.— In  re  Loncks*  Estate  (CaL)  673. 

I  108.  On  facts  shown  in  a  street  railway 
company's  motion  for  new  trial  after  verdict 
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againat  It,  In  an  actioa  for  peraonal  injuries, 
held,  that  a  new  trial  Bfaould  have  been  granted. 
—Spear  v.  United  Railraads  of  Sao  Fiancisco 
(Cal.  App.)  956. 

S  lOS.  Alle^d  newl7  distniTered  evidence 
held  immaterial,  ao  that  it  could  not  have  chang- 
ed the  result,  and  hence  was  insufficient  to  re- 
quire a  new  trial. — Harria  t.  Seattle,  R.  &  S. 
By.  Co.  (Waah.)  eOL 

UL  FBOCEEDIVGS  TO  PBOOVBE 
NEW  TRIAI^ 

I  128.  Specification  of  insufficiency  of  evi- 
dence upon  question  of  limitations  in  a  state- 
ment on  motion  for  a  new  trial  held  snfficienL 
— Osbom  T.  SopUuB  (Cal.)  619. 

8  128.  A  motion  for  new  trial  on  the 
grounds  of  Inanfficiency  of  the  evidence  assails 
the  verdict,  and  not  the  judgment.— Bellion  v. 
Duraod  (Utah)  798. 

S  160.  A  motion  for  new  trial  for  newly  dis- 
covered evidence,  not  baaod  on  an  affidavit,  as 
required  by  U  O.  L>.  9fi  174,  177,  held  properly 
denied.— Faasett  v.  Boswell  (Or.)  302. 

NOMINATION. 

See  EleetloDf,  1 1261 

NONJOINDER. 

See  Futtoib  I  80. 

NONRESIDENCE. 

See  Oonstltatlonal  Law,  |  309. 

NOTES. 

See  Bill*  and  Notes. 

NOTICE. 

See  Animals.  8  70;  Appeal  and  Error,  88  414, 
424;  Carriers,  f  218;  Corporationa,  J  90; 
Criminal  Lew.  8  1087;  Justices  of  the  Peace; 
Liens,  8  12;  limitation  of  Actions,  8  155;  Me- 
chanics' Liens,  K  132,  148,  154,  304;  Mines 
and  Minerals,  I  24;  Municipal  Corporations, 
88  46,  173,  788,  791-812,  867;  Negligence,  8 
48;  Partnership,  8  139;  Principal  and  .Surety; 
Sales,  8  81;  Taxation,  88  679.  695;  Teaaocy 
In  Common,  8  14;  l^ial.  8  384;  Vendor  and 
Pnrcbaaer.  8  229. 

NOVATION. 

See  Corporationa,  8  84. 

NUISANCE. 

See  Criminal  Law,  8  1169. 

OATH. 

See  Affidavits,  8  12;  Arbitration  and  Award,  8 
28;  Criminal  Law,  8  210;  Elections,  |  65; 
Eridrace,  f  83. 

OBJECTIONS. 


See  Appeal  and  Error. 
Criminal  Law,  fiS  693^ 
428;  Trial,  8  366. 


181-231,  270,  U70: 
10 ;  Pleading,  81  409, 


OBSTRUCTING  JUSTICE. 

8  3.  Evidence  necessary  to  sustain  a  charge 
of  resisting  aa  officer  in  the  ^scbarge  of  his 
duty  stated.— Cummina  t.  State  (OkL  Cr.  App.) 
1099. 


OBSTRUCTIONS. 

See  Municipal  Oornorations,  8  816;  Waters  and 
Water  Courses,  88  61.  tQ. 

OFFI.CERS. 

See  Building  and  I^oan  Associations,  8  6;  Con- 
stitutional Law,  8  46:  Corporations,  §g  320- 
351,  414;  Counties.  §§  61,  98;  Depo»itioQB,  { 
53;  Elections,  8§  47,  55.  56,  227;  Highways, 
y  95,  120;  Injunction,  |8  76.  77;  Judges; 
Justices  of  the  Peace;  Municipal  Corpora- 
tions, §8  106.  159-219,  407,  405,  680,  681, 
744 :  Physicians  and  Surgeons,  ill.  ProcesSr 
8  164;  Receivers;  Sherifb  and  Constables; 
United  Sutes. 

m.  BIQBTS.  POWERS,  DUTIES.  AXD 
LIABILITIES. 

8  114.  Quasi  judicial  officers  cannot  be  held 
personally  liable  for  errors  while  honestly  ex- 
ercising within  their  jurisdiction  the  jualcial 
functions  of  their  offlcea,  however  erroneous 
their  judgment  may  be.^Salt  Lake  County  t. 
Clinton  (Utah)  1076. 

OPEN  AND  CLOSE. 

See  Trial,  8  25. 

OPINION  EVIDENCE 

See  Criminal  Law,  81  448-486,  1169;  Evidence,. 
18  471-670. 

OPiNIONS. 

See  Appeal  and  Error,  88  717,  907;  Jury,  8  99. 

OPTIONS. 

See  Corporatloiu,  |  116;  Quieting  Title,  8  44.. 

ORAL  AGREEMENTS. 

See  Evidence.  |  441. 

ORDERS. 

See  Appeal  and  Error,  82-113,  502,  620.. 
5S9.  G;i5.  S(r»,  867,  882.  !):!3,  1024;  Bills  and 
Nntcs,  S5  77.  83:  Conteiiiiit,  8  67;  Criminal, 
Law.  §S  241.  10!)!);  lOxcciitors  and  Adminis- 
traiors.  gS  -41.  4.'[1;  Habeas  Corpus.  8  30;. 
Process,  88  96,  141;  Uailroads,  88  9,  226. 
232:  lUcelTrai;  1  lok 

ORDINANCES. 

See  Electridty,  {  11:  Hunidpal  Corporations, 
81  106-120,  1^,  706,  918. 

OUSTER. 

See  Tenancy  In  Common,  8  14;  Waters  and 
Water  Courses,  8  154. 

OVERFLOW. 

See  Waters  and  Water  Conrsea,  88  62, 119. 

PARDON. 

See  Criminal  Law,  8  1131. 

PARENT  AND  CHILD. 

See  Adverse  Possession,  fi  63;  Fraudulent  Con- 
veyances, 88  181,  299:  Habeas  Corpus.  88  48. 
99,  112.  113;  Infants;  Insurance,  8  703; 
Rape.  8  52. 
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PARI  DELICTO. 

See  OmtractB,  H  138.  139. 

PARKS. 

Sm  Mnniclpai  Corporations,  |  426k 

PAROLE. 

Sea  Oriminal  Law,  i  1131. 

PAROL  EVIDENCE 

See  IBridence,  SS  417-459. 

PARTICULARS. 

See  Pleading,  |S  816,  317. 

PARTIES. 


Criminal  Law,  9  80;  Execution,  f  402; 
Fraud,  S  39:  MorteBges.  S  600;  Quieting  Ti- 
tle, S  10;  BetuovaToe  Causes,  |  86;  Venue. 
I  02. 

I.  PI.AIKTIFFS. 

(A)  Peraona  Who  mar  or  mnat  Sao.  . 

I  6.  Plaintiff  held  not  the  real  party  in  in- 
tereat  within  L.  O.  L.  S  27,  so  as  to  authorize 
him  to  sue  on  a  fraternal  insurance  certiQcate. 
— Spande  T.  Western  Ufe  Indemnity  Go.  (Or.) 
873. 

a.  DEFENDANTS. 
(B)  Jolndcv. 

!  26.  Under  Code  Civ.  Pioe.  H  379.  578,  679. 
held,  that  a  raisin  growers'  association  in  an 
action  for  an  accounting  and  for  a  distribu- 
tion of  a  fund  in  its  nands  might  join  as 
partiefl  defendant  about  !!,800  growers  who  had 
contracted  with  it— California  Kalsln  Growers' 
Abb'd  t.  Abbott  (Oal.)  767. 

JH.  NEW  PARTIES  AND  OKAKOE  OF 
PARTIES. 

I  59.  Persons  who  afterwards  purchased  the 
property  of  a  newspaper  corporation  held  not  en- 
titled to  intervene  as  defendants  in  place  of  the 
-corporation  in  an  action  for  a  libel  theretofore 
pnblf^ed  by  it— Goffman  v.  Spokane  Chronicle 
Pub.  Co.  (Wash.)  696. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

S  80.  Under  Code  Civ.  Proc  S  434,  an  ob- 
jection to  nonjoinder  of  necessary  parties  plain- 
tiff was  waived  by  failure  to  set  it  np  by  de- 
murrer or  answer. — Smith  T.  Cucamonga  Water 
Cow  (Cal.)  764. 

PARTNERSHIP. 

See  Banttruptcy,  S  303;  Contracts,  I  10;  lAnd- 
tation  of  Actions,  8  124. 

X.  THE  RELATION. 
(A)  Ci>eatl«m  aad  Reqalaitoa. 

i  26.  A  contract  Involving  the  illegal  acqui* 

sVtiou  of  public  coal  lauds,  contrary  to  Kev. 
St.  8  2347  (U.  S.  Comp.  St.  1901.  p.  1440)  held 
Toid.— Kennedy  v.  Lonabaugh  (Wyo.)  1079. 

TV,  RIGHTS  AND  LIABILITIES  AS 
TO  THIRD  PERSONS. 
(A)  BeproHeatatlon  of  rirm  br  Partnov. 

Ji  139.  A  contract  by  the  manaj^ng  partner 
thin  the  scope  of  the  partnership  bwdneBB 


bound  the  other  imrtner,  though  he  bad  no 
knowledge  thereoL-^derson  t.  Claytoa  (Utah) 
41. 

Vn.  DISSOLUTION.  SETTLEMENT, 
AND  AOOOUNTXNO. 
(B)  RIvlits,  Powers,  snd  LlablUtlm  after 
Dtsflolntlott. 

S  200.  Partnership  relations  held  to  have  con- 
tinued to  exist  as  to  third  persous  dealing  with 
the  firm  after  its  dissolutkm  the  paitneis.— 
Anderson  t,  Claytoa  (Utah) 

PASSENGERS. 

See  RaOroads,  |  226. 

PATENTS. 

See  Public  Lands,  %  145. 

PAYMENT. 

See  BUls  and  Notes,  S  70:  Contempt,  I  77: 
Contracts,  S  227;  Fines,  |  11;  Insurance,  ( 
137;  Limitation  of  Actions,  S  155;  Principal 
and  Agent,  S  105;  Sales,  fi  152 ;  Subrogation; 
Tenancy  in  Common,  I  6;  Tender;  vendor 
■~    ■        ""i,  101,1  


and  Purchaser,  H  SB, 


186.  IbT.  266,  334. 


L  REQUISITES  AND  SUFFICIENCT. 

^  22.  A  debtor  delivering  checks  to  an  agent 
witb  power  to  collect  held  not  to  thereby  pay  his 
claim  to  the  creditor. — Roberts,  Johnson  &  Band 
Shoe  Co.  T.  McKim  (Nev.)  13. 

nr.  PLEADING,  EirXDENCE,  TRIAI^ 
AND  RETIBW. 

I  65.  A  debtor  who  seeks  to  establish  a  settle- 
ment of  the  account  other  than  by  a  payment 
in  cash  has  the  burden  of  showing  that  fact.— 
Roberta,  Johnson  &  Rand  Shoe  Co.  v.  McKim 
(Nev.)  13. 

V.  REOOVEBT  OF  PAYMENTS. 

I  82.  A  payment  by  an  execution  debtor  to 
avoid  a  threatened  levy  on  his  business  held  not 
Toluntaryw— Finnell  t.  Armours  (Utah)  48. 

PENALTIES. 


See  Banks  and  Banking, 
81;  Homicide,  |  SU; 


270:  DamaRea,  SS  T7. 
iallroads,  |  2&4. 


PEREMPTORY  CHALLENGES. 

See  Appeal  and  Error,  S  1045. 

PERFORMANCE. 

See  Contracts,  »  212,  282,  28& 

PERJURY. 

L  OFFSN8BB  AND  RESPONSIBIXJTT 
THEREFOR. 

I  IL  "HateriaUty"  defined.  —  People  T. 
Scliweichler  (C^  App.)  039. 

§  11.  An  alleged  false  statement  by  defend- 
ant, on  an  issue  as  to  his  residence  and  riiEht 
to  vote  in  a  precinct,  that  he  had  worked  for  'JO 
days  last  past  for  C.  held  immaterial  and  insuffi- 
cient to  sustain  an  assignment  of  perjury.— 
People  V.  Scbweichler  (Cal.  App.)  939. 

H.  PROSECUTION  AND  PUNISHMENT. 

S  25.  Under  Pen.  Code,  !  IIS,  an  indictment 
for  perjury  must  show,  either  by  direct  allega- 
tion or  by  facts  pleaded,  that  the  testimony  on 
which  the  perjury  is  assigned  was  material  to 
the  issue.— People  t.  Schweichler  (GaL  App.) 
039. 
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PERSONAL  COVENANTS. 

8m  Connanti,  |  SO. 

PERSONAL  INJURIES. 

See  Animals,  |l  70,  74;  Appeal  and  E:m>r,  H 
889,  830,  1068,  1070;  Biirs  and  Notes,  |  503; 
Carriers,  »  247,  286,  321;  Damages,  gi  132, 
185;  Expfosives;  Master  and  Servaot,  §|  97- 
297:  Negligence;  New  Trial,  §  108:  Kail- 
roads,  §  4Q0;  Street  Railroads,  S§  99.  113, 
U8.  119:  TrIaL  H  163.  217.  ^2,  260,  296; 
Witnevea,  1  2^ 

PERSONAL  PROPERTY. 

See  Deacent  and  Distribution,  |  & 

PETITION. 

See  Coanties,  1 14;  Criminal  Law,  {  1071;  Mu- 
nicipal Corporations,  S  46. 

PHOTOGRAPHS. 

8m  Libel  and  Blander,  H  16.  17.  82. 

PHYSICAL  CONDITION. 

8m  Evidence,  |  477. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  fif  365, 476;  Indictment  and 
Information,  |  111. 

{  1.  Under  the  police  power  of  the  state,  the 
L«riblature  bad  power  to  create  the  State  Board 
of  Medical  Examiners  vlth  authority  to  regulate 
the  pxaetloe  of  medicine.— Smith  t.  People 
(Colo^  612. 

S  2.  TtGT.  St.  1008,  t  6069.  held  to  relate  to 
the  pabltc  health  so  aa  to  require  a  liberal  con> 
struction  to  accomplish  the  purpose  of  Its  en- 
actment—Smith V.  People  (Colo.)  612. 

{  2.  Rev.  St.  1908.  S  6009,  relating  to  the 
practice  of  medicine,  held  not  unconstitutional. 
—Smith  T.  People  (Colo.)  612. 

?i  6.  In  a  prosecution  for  practicing  medicine 
thout  a  license  in  which  accused  claimed  to 
practice  as  a  divine  healer,  evidence  of  the 
tenets  of  his  church  was  not  admissible. — Smith 
T.  People  (Colo.)  612. 

{  6.  Accused  held  to  have  been  "practicing 
medicine"  without  a  license  within  Rev.  St. 
1008.  I  0060.— Smith  T.  People  (Colo.)  612. 

8  18.  In  an  action  against  a  phyalclan  for 
negligently  permitting  carbolic  acid  to  come 
in  contact  with  the  cornea  of  a  patient's  eye, 
after  removing  a  cjst  from  the  eyelid,  evi- 
dence held  to  justify  a  finding  of  negligence.— 
James  T.  Robertson  (Utah)  1008. 

f  18.  A  physician,  sued  for  negligently  in- 
Jaring  a  patient's  eye,  held  not  entitled  to  at- 
tack a  verdict  against  him  on  the  ground  of 
the  absence  of  expert  testimony  of  nls  want 
'of  professional  skill,  knowledfre,  and  expeci- 
enm^amei  v.  Bobertson  (Utah)  1068. 

PLATS. 

See  Municipal  Corporations,  8  274. 

PLEADING. 

See  Abatement  and  Revival,  H  40,  89;  Ac- 
count. 8  17;  Action,  8  3S;  Animals.  8  97; 
Appeal  »nd  Error,  88  l'»3.  681.  750.  80.5,  866. 
mf,  889.  956,  1170.  1201;  Bills  and  Notes,  § 
481 ;  Building  and  Loan  Associations,  8  41 ; 
Cancellation  of  Instruments.  88  35,  43,  47; 
Carriers.  8  201;  Contracts,  88  333,  342;  Cor- 


ppratlona,  I  820;  Damages,  Si  146,  151; 
Ejectment,  I  69;  Explosives:  Forcible  En- 
try and  Detainer,  8  12;  Habeas  Corpus,  8 
11.1;  Husband  and  Wife,  8  270;  Injunction, 
8  250;  Landlord  and  Tenant,  3  291;  Limi- 
tatlMi  of  Actions,  88  100,  118,  1S2,  183;  Mas- 
ter and  Servant,  88  258-261;  Mechanics' 
Liens,  88  245,  271-277;  Mortgages,  8  581; 
Municipal  Corporations,  8  ^16;  Navigable 
Wnte^^  a  39;  NegliEence,  55  111.  119;  Par- 
ties, 8  80;  Railroads,  g  254;  Removal  of 
Causes,  88  36,  48,  86:  Sales,  §  411;  Trial. 
S3  25,  253:  Vendor  and  Pnrdiaser.  8  314; 
Venue,  8  62;  Waters  and  Water  Gooraes,  SI 
126.  227;  Wills.  S  278. 

I.  FOBM  AND  AIXEOATIOira  IIT 
OENEBAL. 

I  7.  In  view  of  L.  O.  L.  I  798.  snbd.  2,  alle- 
gations of  complaint  in  an  action  for  .assault 
and  battery  held  to  sufficiently  allege  malice. — 
Stark  v.  Epler  (Or.)  276. 

8  8.  In  an  action  by  an  association  for  an 
nccoimtiog  by  parties  who  had  contracted  with 
it,  held,  that  certain  averments  of  its  complaint 
were  statements  of  fact,  and  not  conclusions  o£ 
law.— California  Raisin  Qrowers*  Am'n  t.  Ab- 
bott (Cal.)  767. 

8  8.  In  an  actlrai  to  foreclose  a  purchaser's 
right  to  complete  his  purchase,  an  answer  al- 
leging fraud  collateral  to  the  contract  as  a 
general  defense  held  bad  on  demurrer  for  fail- 
ure to  state  any  resulting  damage. — Woodson 
v.  Winchester'  (Cal.  App.)  565. 

8  8.  Allegations  that  defendant  negligently 
failed  to  timber  the  place  where  plaintiff  waf 
employed  held  a  conclusion  of  the  pleader. — 
Stratton's  Indettendence  v.  Sterrett  (Colo.)  361. 

8  8.  Averment  that  a  particular  tenant  is  a 
tenancy  at  sufferance  is  insufficient  to  raise  an 
issue,  being  a  mere  legal  Gonelu8ion.-^!ook  v. 

Howard  (Or.)  320. 

8  8.  An  allegation  that  the  illegal  closing  of 
the  polls  deprived  voters  of  the  Dgbt  to  vote 
hvld  a  mere  conclusion,  and  not  to  state  a  cause 
of  action  for  setting  aside  an  election.— Murphy 
T.  City  of  Spokane  (Wash.)  476. 

8  9.  The  complaint  to  recover  property  part- 
ed with  under  an  illegal  contract  held  not  re- 
quired to  spedfically  allege  the  illegality  of 
the  contract.— Leadbetter  v.  Hawley  (Or.)  606, 

S  34.  Aa  against  defendant's  ohjection  to 
any  evidence  oecause  the  complaint  did  not 
state  a  cause  of  action,  the  allegations  of  the 
complaint  are  deemed  to  be  true. — Salt  Lake 
County  V.  Clinton  (Utah)  107B. 

I  36.  One  who  brought  a  suit  to  cancel  deed 
for  fraud,  and  who  prays  an  accounting,  held 
not  entitled  to  recover  on  the  theory  that  the 
dend  be  rleemed  a  mortgage^Uerliert  v.  Wagg 

(Okl.)  209. 

a.  DECLARATION.  COMPLAINT*  PE- 
TITION,  OR  STATEMENT. 

S  49.  Statement  of  how  the  character  of  an 
action  is  to  be  determined  and  ascertained. — 
Bartley  v.  Fraser  (CaL  App.)  683. 

S  68.  As  a  rule,  fraud  cannot  be  charged  up- 
on information  and  tielief.  nnless  the  grounds 
upon  which  the  belief  rests  are  atated.— North 
T.  Union  Savings  &  Loan  Ass'n  (Or.)  822. 

m.  FXEA  OR  ANSWER,  CR08S.G0M- 
PLAINT,  AND  _AFFID ATIT 
OF  DEFENSE. 
(O  Traverses  or  Dealals  and  A<Balasl*ms. 

8  129.  Failure  to  deny  aUegations  of  the 
complaint  by  the  answer  admits  them  as  tnie. — 
Reclamation  DiiL  No.  730  t.  Hershey  (Cal.) 
904. 
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I  142.  An  affiimatiTc  defeiue  of  telw  rep- 
reeentatlons  In  an  hctioa  on  a  note  held  de- 
fective becaase  not  pleaded  M  a  coonter- 
daim  or  set-off,  and  asking  judi^Dent  thereon, 
— Mael  V.  Stutsman  (Or.)  10^ 

DEKUBBER  OR  ESOEPTIOH. 

S  192.  Under  Oomp.  Laws  18»7.  |  2685,  anb- 
■ec.  35,  that  defenses  are  inconsistent  cannot 
be  mfsed  by  demurrer.— McVeigh  t.  Velc  (N. 
M.)  867.  s  I 

I  lfi8.  Hatters  being  inferable  from  tbe  wbole 
complaint,  Md  in  tbe  absence  of  motion  to 
make  more  definite,  it  was  not  demurrable  be- 
cause tbe;  were  not  specifically  alleged.— White 
Bros.  A  Crum  Co.  t.  Watson  (Wash.)  497. 

i  204.  Though  a  complaint  collaterally  at- 
tacks a  judgment,  a  demurrer  should  not  be 
austalne^  where  the  complaint  contains  allega- 
tions sufficient  to  state  a  cause  of  action  con- 
idatent  with  the  judgment. — Neitzel  t.  Spokane 
International  I^.  Co.  (Wash.)  864. 

I  218.  In  an  action  on  a  note,  held  error  to 
lender  Judgment  for  plaintiff  without  trying 
an  iaane  m  the  reaaonableneaa  of  attorney's 
fees  demanded.— Hael  t.  Stutsman  (Or.)  1093. 

IX.  BII.I.  OF  PABTIGin.ARS  AHB 
OOPT  OF  AOOOUHT. 

S  816.  The  granting  or  refusing  of  a  bill  of 
particulars  rests  In  the  sonnd  dismtion  of  the 
trial  court.— Neal  t.  IMicenix  Lumber  Co. 
(Wash.)  267. 

i  817.  In  an  action  for  the  wrongful  death 
of  a  millwright  drowned  in  tbe  wheel  pit,  held, 
that  defendant  was  sot  entitled  to  a  bill  of  i>ar- 
ticulars  ahowing  the  negligent  construction  of 
the  penstock.- Meal  niaenlz  Lumber  Co. 
(WaBL)267. 

XX.  MOTTOITB. 

%  845.  Where  the  answer  presents  a  material 
issue,  the  court  may  not,  without  a  hearing  of 
and  Qndiog  on  the  issue,  enter  Judgment.— Town 
of  Mapleton  t.  Kelly  (Utah)  62. 

i  345.  In  a  suit  involving  the  right  to  the 
waters  of  a  stream,  the  court  held  unauthorized 
to  render  judgment  for  plaintiff  on  the  pleadings, 
in  view  of  the  issues  tradered  by  tbe  answer. — 
Town  of  Mapleton  7.  Kelly  (Utah)  52. 

I  364.  Under  Code  Civ.  Proc  |  453,  aveiv 
ments  contained  la  an  answn  setting  up  the 
general  defense  of  frand  AeJd  property  stricken 
ont  u  rednndant  and  irrele<rant^Woods<m  v. 
Winchester  (Cal.  App.)  66Su 

Xm.  DEFECTS  AHD  OBJECTIOMS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OB  JUDGMENT. 

I  400.  If  a  denial  of  the  answer  is  merely 
defecHve,  tbe  introduction  of  evidence  by  the 

Sarties  without  objection  waives  the  detect — 
;eclamation  Dist  No.  730  v.  Berabey  (Cal.) 
904. 

i  428.  Tbe  complaint  will  be  construed  more 
liberally  upon  an  objection  to  Its  snfficlenqr 
first  made  at  trial.— North  T.  Union  Savings  ft 
Loan  Ass'n  (Or.)  8^ 

I  430.  Admissions  In  a  cross-complaint  held 
to  preclude  defendants  frmn  asserting  a  vari- 
ance.—Werti  T.  lAmb  (Mont.)  89. 

POISONS. 

S«*  Drogglata,  H  B.  9;  Trial.  |  862. 

POLICE. 

See  Constltntional  Lew,  H  205,  206,  212;  In- 
junction, I  77;  Municipal  Corporations,  H 
182,  185. 


POLICE  POWER. 

Sea  OoBstltntional  Law,  |  81;  Fbyridana  tod 
Snzieons,  |  1. 

POLICY. 

See  Inmmnceu 

POLL 

See  Elections,  |  227. 

POSSESSION. 

See  Adverse  Possession;  Chattel  Mortgage!,  | 
254:  Mechanics'  Liens,  {  132;  Public  Landi^ 
I  81;  Tenancy  In  Common,  ||  14-lS. 

POST  OFFICE. 

See  OEfattlnal  Law,  |  1068; 

POWERS. 

Sea  States,  i  4. 

PREFERENCES. 

See  Bankruptcy,  S|  160,  166,  803. 

PREJUDICE. 

See  Ai»psal  and  Error,  H  108S-1070L 

PRELIMINARY  EXAMINATION. 

See  Orimlnal  Law,  i  648. 

PREMIUMS. 

See  Inraiance,  H  137,  187,  18& 

PRESCRIPTION. 

See  Advexse  Poesesrion;  limitation  oC  Ae- 
tions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  M  907-9S3,  1022;  Death, 
S  6;  Evidence,  H  68-83;  Executors  and  Ad- 
ministrators, I  221;  Husband  and  Wife,  | 
131;  Municipal  Corporations,  }  706;  Prin- 
cipal and  Agent,  {  170;  Railroads.  H  441, 
480. 

PRIMARY  ELECTIONS. 

See  fSectloQs,  §  126. 

PRINCIPAL  AND  ACCESSORY. 

Sea  Criminal  Law.  l  80i 

PRINCIPAL  AND  AGENT. 

See  Acknowledgment;  Appeal  and  fimr  | 
1051;  Attorney  and  Client;  Broken:  Cor- 
porations, a  320-351;  Escrows,  S  9;  Ea- 
toppel,  I  60;  Evidence,  {{  469,  474%;  In- 
surance, S  92;  Municipal  Corporations,  H 
217-219;  Payment,  I  22:  Railroadt_||  230, 
254;  Sales.  52,  364;  Tenancy  in  CommoD, 
S  35;  Vendor  and  Purchaser,  f  206. 

Z.  THE  BELATIOH. 

<A)  CreattoB  «ad  Bhttateaee. 

S  1.  A  fiduciary  relation  held  to  arias  where 
plaintiff  intrusts  defendant  with  the  making 
of  a  purdiase  for  both  of  tiiem.'— Smith  t. 

derton  (Cal.  App.)  563. 

S  20.  Facts  which  tend  to  show  recognition 
by  tbe  principal  of  the  authority  of  an  alleired 
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uent  are  admlsrible  In  proof  td  »en(7.— Silver 
Mountain  Mine  Co.  t.  Anderson  (Colo.)  173. 

I  22.  DedaratfosB  of  an  agent  Md  not  com- 
mtent  to  prove  hU  own  agency. — Spande  v. 
Western  Life  Indemnity  Co.  (Or.)  973. 

I  23.  Evidence,  held  raffldent  to  establish 
uency.— Silver  Monntaln  Mine  Co.  t.  Anderson 
(Colo)  173. 

I  23.  Agency  .may  be  estabUsbed  by  evidence 
of  facts  and  dicnmstances  from  wbich  Its  ex- 
istence may  be  proven  to  the  satisfaction  of  the 
jury.— Silver  Mountain  Mine  Go.  v.  Andenon 

(Colo.)  173. 

(B)  TermiHKtiom. 

I  ^  A  principal  held  entitled  to  revoke  a 
contract  of  agency  by  discba^lDg  Us  agent — 
BUi  T.  Powell  (Colo.)  844. 

f  33.  When  a  principal  discovers  that  his 
agent  is  acting  adversely  to  his  Interests,  he 
may  dischanre  the  agent  legaidless  of  bow 
be  discovered  the  agent's  mlsfeaBance. — Bilx  v. 
PoweU  (Colo.)  344. 

n.  MUTUAL  RIGHTS,  DUTIES,  AMD 
T.TAWn.TTIEB. 
(A)  Bveoatlon  of  Aarenoy. 

{  71.  Where  defendant  was  Intrusted  with 
the  burring  of  stock  for  himself  and  plaintiff, 
and  paid  only  $1  a  share  therefor,  but  repre- 
sented that  be  paid  $2  a  share,  and  collected  of 
plaintiff  on  that  basis,  held,  there  was  a  fraud 
of  a  truBtee  under  Civ.  Code,  i  2234.— Smith  v. 
BldertOD  (Cal.  App.)  063. 

S  71.  That  a  cestui  que  trust  paid  double 
what  he  should  have  paid  for  stock,  the  trustee 
having  represented  be  paid  doable  what  he  did 
pay,  held  to  show  he  was  injured  by  the  trus- 
tee's fraud.— Smith  t.  Elderton  (Cal.  App.)  563. 

8  76-  A  trustee  to  buy  for  himself  and  an- 
other held  estopped  to  deny  reliance  of  the  oth- 
er on  his  representations  as  to  the  price  paid. 
—Smith  T.  Blderton  (Cal.  App^  663. 

J 79.  Where  a  trustee  to  boy  stock  for  him- 
f  and  another  paid  only  SI  a  share,  but  rep- 
resented the  price  to  be  $2  a  share,  and  col- 
lected of  the  other  on  that  baste,  giving  him 
half  the  stock,  held  the  otber  could  rescind,  and 
lecover  of  him  the  money  paid.— SmlUi  v.  Blder- 
tpn  (Cal.  App.)  663. 

(B)  Oom»e»aati««  mmM  I*l«n  of  AscMt. 

1  81.  An  agent  engaged  in  ■elling  antomo- 
biles  held  to  have  forfeited,  all  rights  to  certain 
commissions  which  accrued  after  his  discbarge. 
— Bilz  V.  Powell  (Colo.)  344. 

S  81.  Where  an  agent  under  a  contract 
whereby  he  was  to  receive  commission  for  all 
sales  made  or  closed  up  by  him,  completed  a 
sale  as  a  favor  for  bis  principal,  and  did  not 
claim  compensation  for  a  long  time  thereafter, 
he  was  not  eotltled  to  such  compensation.— Bils 
V.  PoweU  (Colo.)  844. 

I  85.  An  agent  held  entitled  to  recover  from 
the  principal  the  amount  paid  for  certain  ex- 
penses.—Gardner  T.  Kinney  (Or.)  971. 

I  88.  The  general  rule  is  that  In  equity  an 
agent  cannot  demand  an  accounting  from  his 
principal  wliere  an  accounting  is  the  principal 
purpose  of  the  action.— California  Balsm  Grow- 
ers' Ass'D  V.  Abbott  (Cal.)  767. 

m.  BIGHTS  AMD  INABILITIES  AS  TO 
THIRD  PERSONS. 
(A)  Powemi  of  As«Dt. 

I  101.  Where  the  agent  of  a  meat  compooy 
buying  and  shipping  cattle  contracted  with  a 
railroad  for  the  snipment  of  cattle,  that  contract 
was  binding  upon  the  meat  company^Frank  L. 
Smith  Meat  Co.  v.  Oregon  B.  &  Nav.  Co.  (Or.) 
306. 


I  lOS.  An  agent  Intrusted  with  a  claim  for 

collection  held  without  authority  to  accept  any- 
thing but  lawful  money  in  payment. — Roberta, 
Johnson  &  Band  Shoe  Co.  v.  McKim  (Nev.)  18. 

S  116.  The  principal  is  bound  by  the  acts 
of  bis  agent,  to  the  extent  of  his  apparent  au- 
thority, unless  the  real  extent  of  bia  power  be 
brought  to  the  knowledge  of  the  other  party. — 
Silver  Mountain  Mine  Co.  v.  Anderson  (Colo.) 
173. 

I  124.  A^rent  authority  of  an  agent  held 
ft  question  of  fact  for  the  Jury.— Minneapolis 
Threshing  Mach.  Go.  v.  Humphrey  (Okl.)  203. 

(O)  VmitnthorlBe«  mad  WronK'nl  A«;ts. 

{  ISa  A  creditor  placing  bis  claim  in  the 
hands  of  u  agent  for  coUecBon  is  not  bound  by 
the  acts  or  deelnmtions  ol  the  agent  except 
such  as  he  authorized  or  aubsequently  ratified. 
—Roberts,  Johnson  ft  Band  Shoe  Co.  t.  McKbn 
(Nev.)  13. 

(X>)  RKtlfleation. 

I  169.  Under  the  facts,  held  an  nnantbor^ 
iara  collateral  agreement  of  an  agent  of  a  ven- 
dor was  not  ratified  by  the  vendor,  but  that  the 
vendee  took  such  agreement  as  the  personal  ob- 
ligation of  the  agent.— Herrick  IzoprovemeBt 
Co.  V.  Kelly  (Wash.)  705. 

{  170.  Ratificatitxi  of  unauthorized  act  of 
agent  held  pxeaumed  from  long-  silence  of  prin* 
cipal  who  has  knowle^  of  me  fects^Ufnne- 
a^lis  Threshing  Mach.  Co.  t.  Humphrey  (Okl.) 

I  171.  The  owner  of  proper^  held  to  have 
ratified  the  unauthorized  act  of  his  agent  In  as- 
K^ing  m  mortgage.— McCtv  t.  Simon  (Wash.) 

I  178.  Evidence  of  any  conduct  on  the  part 
of  the  iwincipal  to  estabUah  ratification  of  act 
of  agent  held  admissible.- hnuneap<4iB  Threab- 
ing  Mad).  Co.     HnmidiTBy  (OU.)  208. 

OB)  Ifotlee  to  Ase»t. 

I  17T.  In  an  action  to  eatabllsh  a  mining 

claim,  held,  that  certain  defendants  who  had 
joined  with  other  defendants  who  had  conspired 
to  defraud  the  plaintiff,  and  bad  made  such  de- 
fendants their  agents,  were  chained  with  con- 
structive knowledge  of  the  conspiracy.— Loch- 
hart  V.  Washington  Gold  &  Silver  Mining  Co. 
(N.  M.)  838. 

i  178.  The  knowledge  of  an  agent  acting  In 
the  matter  of  a  sale  of  land  Is  the  knowledge 
of  the  principal.— Northern  Assur.  Co.  of  Ix>n- 
don  v.  Stout  (Cal.  App.)  617, 

PRINCIPAL  AND  SURETY. 


See  Appeal  and  Error,  1  467;  Bills  and  Notes, 
i  495;  Guaranty;  Injunction.  U  23&-260; 
Justices  of  the  Peace,  i  86;  Municipal  Corpo- 


rations, H  173,  744;  Receivers,  f  216. 

1.  OBBATION  AND  EXISTEHOE  OF 
REX.ATI01T. 
<A)  Betvreen  Indlvldwls. 

I  28.  Bond  construed,  and  held  to  bind  sun- 
ties  as  sureties,  and  not  as  guarantors,  and  to 
require  no  notice  of  acceptance.- Hargis  t. 
Fidelity  Mat.  Life  Ins.  Co.  (Okl J  794. 

PRISONS. 

See  8tate^  S  126. 

PRIVACY. 

Violation  of  rlgh^  see  Torts,  {  & 

PRIVILEGE. 

See  Witnesses,  U  297-306,  328. 
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PRIVILEGED  COMMUNICATIONS. 

Bee  Wltneciee,  |  201. 

PROBABLE  CAUSE. 

See  Habeaa  Corpus,  S  95. 

PROBATE. 

See  WilU,  |  203. 

PROCESS. 

See  CcDStitutiooal  Law,  309;  Executors  and 
Admintstratora,  f  441;  Jnd|;es,  S  42;  Judf;- 
ment.  $i  17,  142,  495,  929;  MaudamuB,  §  84; 
Mechanics'  Liens,  §  2S4 ;  Mortgaeea,  |  587; 
Municipal  Corporatious,  j  1»2;  Wills,  i  271. 

H.  SERVICE. 
(C)  Pabllcatlon  or  Other  Nottoe. 

§  96.  A  judge  may  under  Code  Civ.  Proc. 
f  412,  refuse  to  ordM  aerrice  of  aummcHiB  by 
publication  because  the  affidavit  oo  application 
for  tlie  order  fails  to  state  the  groands  of  affi- 
ant's belief  that  defendant  is  a  nonresident. — 
Bender  v.  Hutton  (Cal.)  322. 

S  96.  For  failure  to  observe  the  statutory 
requirements  with  respect  to  service,  held,  there 
was  no  valid  service  bv  publication. — Empire 
Rancb  &  Cattle  Co.  v.  Coldren  (Colo.)  lOiK 

(B)  Rctam  Knd  Proof  of  Serrloo. 

I  141.  Where,  after  the  foreclosure  of  a 
mortgage'  under  a  defective  return  of  service, 
the  property  was  purchased  by  a  judge  of  the 
superior  court,  the  fact  that  he  directed  the 
amendment  of  the  return  without  authority  did 
not  prevent  the  court,  with  another  judge  sittiDic, 
in  an  action  to  Quiet  title,  from  ordering  audi 
amendment  or  to  sustain  the  judgment  on  proof 
of  due  proceii. — Morrissey  t.  Gray  (Cal.)  438, 
442. 

tn.  DSFSOTS,  OBJECTIONS*  AMD 
AMEKDUEITT. 

S  164.  Jurisdiction  Is  derived  from  the  fact 
of  proper  service,  dnd  not  from  proof  thereof. — 
Morrissey  v.  Gray  (Cal.)  438,  442. 

S  164.  Amendments  of  return  of  process  may 
not  be  made  of  course,  but  only  on  lenve  of 
court.— Morrissey  t.  Gray  (Cal.)  .438,  442. 

I  164.  Amendments  of  return  of  process  will 
be  allowed  only  to  support,  and  not  to  avoid, 
a  judgrni'Dt  rendered.— MornsBey  v.  Gray  (Cal.) 
438,  442. 

S  164.  It  is  no  objection  to  the  amendment 
of  an  officer's  return  of  service  that  there  has 
been  great  lapse  of  time,  or  that  the  officer  is 
out  of  office.— Morrissey  Gray  (CaM  438, 
442. 

PROHIBITION. 

X.  HATUBE  AND  OROITNDS. 

I  3.  Under  Code  Civ.  Proc.  S§  974,  1102, 
1103,  h^d,  that  a  writ  of  prohibition  against 
the  police  court  created  by  liiveraide  City 
■Charter,  {  103,  was  properly  denied  for  the 
reason  that  the  applicant  had  an  adequate 
remedy  at  law  by  appeal.— Simpson  v.  Police 
Court  of  City  of  Uiverside  (Cal.)  553. 

S  3.  Whether  the  evidence  on  which  peti- 
tioner was  convicted  of  a  misdemeanor  before 
a  justice  was  sufficient  to  justify  the  verdict  is 
reviewable  only  on  appeal,  under  Pen.  Code, 
•Ji  1466,  and  cannot  be  determined  on  a  writ  of 
probibition.— Ilogan  v.  Biiperior  Court  of  Mer- 
<eA  County  (Cal.  App.)  947. 

S  10.  Writ  of  prc^ibition  against  the  su- 
perior court  denied  because  the  action  of  the 
court  sought  to  be  restrained  was  within  its 


jurisdiction.— Maclay  Co.  t.  Superittt  Court  of 

Sonoma  County  (Cal.  App.)  568. 

S  10.  Whether  a  complaint  before  a  jtiatiee, 
on  which  petitioner  was  convicted  ot  a  mia- 
demoanor,  was  sufficieut  to  confer  jurisdiction 
on  the  justice  mny  be  reviewed  on  a  writ  of 
prohibition  to  restrain  enforcement  of  the  sen- 
tence.— Hogan  v.  Superior  Court  <rf  Meiced 
County  (Cal.  App.)  947. 

8  Jl.  Under  Code  Civ.  Proc.  I  1102,  the 
scope  of  a  writ  of  prohibition  is  strictly  limited 
to  a  dptermination  of  the  question  jurisdic- 
tion.—Hogan  Superior  Court  of  Merced  Coun- 
ty (Cal.  App.)  947. 

H.  JUaiSDICTIOlT,  PBOCEEDINGS* 
AND  BEUEF. 

S  34.  Error  of  the  superior  court  In  grants 

ing  a  writ  of  prohibition  against  n  police  court 
held  on  appeal  by  the  police  court  to  be  prej- 
udicial warranting  the  appeal.— Simpson  t.  P<^ 
lice  Court  of  City  of  Bivexside  (CalJ  533. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Ehridence;  Insurance.  IB  539.  612. 

Of  serrice  of  process,  see  Process,  fS  141,  IG^ 

PROPERTY. 

See  Fixtnree. 

{  2.  Water  tn  an  artifidal  ditch  t>  private 
property,  and  subject  to  agreement  for  its  sale 
and  use  as  is  other  personalty.— Methow  Cattle 
Co.  T.  Williams  (Wash.)  239. 

PROSTITUTION, 

ji  6.  On  a  trial  for  violating  Act  April  20, 
1909  (Laws  1909,  p.  47Q).  an  Instructirai  held 
erroneous  because  broader  than  the  statute,  and 
because  eliminating  a  defense.- Trono  t*  People 

(Colo.)  150. 

PROXIMATE  CAUSE. 

See  Trial.  |  252. 

PUBLICATION. 

See  Libel  and  Slander,  U  16,  17,  82;  Process 

S  96;  Torts. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  OorporationB^  H  274r-514,  809^ 
911.  954. 

PUBLIC  LANDS. 

See  Contracts,  1138;   Ejectment,  I  11;  Evi- 
dence.  8  83;  Waters  and  Water  Courses,  S| 

17-33. 

n.  gPRVEY  AND  DIBP08AI.  OF  IAND8 

OF  UNITED  STATES. 
(B)  Bntrles.  Sales,  wad  Posseasorr  Hivfals. 

8  31.  Where  unsurveyed  land  is  held  aud 
Improved  by  one  who  inienda  to  obtain  title  to 
it  when  it  is  surveyed,  be  has  a  superior  right 
of  possession  to  one  who  obtained  possession 
of  the  land  through  fraud.- Switsler  t.  Eom- 
heart  (Or.)  296. 

8  31.  The  possession  of  unsurveyed  public 
land  held  sufficiently  Indicated  by  improvemeaM 
gaccd  thereon. — Switsler  t.   Eamheart  (OrJ 

§  35.  Bight  to  enter  land  as  an  additional 
homestead  cannot  be  exercised  tipou  unsurveyed 
land.— Switzler  v.  Earnhenrt  (Or.)  29G. 
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f  54.  A  sale  of  state  land  as  ordered  by  the 

State  Board  of  Land  Commiuionen  held  valid 
as  against  a  specified  objection. — People  T.  U. 
H.  Hard  Laad  Co.  (Colo.)  141. 

(M)  OonveyMeeB,  Cnntraeta,  mm*  BIzcmp- 

,  I  135.  Plaintiff  held  not  entitled  to  invoke 
the  rule,  to  prevent  defendants  from  Rising  water 
from  a  ditch  across  their  lands,  that  the  alien- 
ation by  a  homesteader,  before  final  proof,  of 
a  right  of  -way  of  a  ditch  for  power  purpoBes 
is  void.— Methow  Cattle  Go.  v.  WilliBmB 
(Wash.)  239. 

I  185.  Permitting  an  irrlntlon  ditch  across 
land  held  not  a  transfer  of  the  land  within 
Rev.  St.  {  2288  (U.  S.  Comp.  St  1901.  p.  1385). 
penultting  settlers  on  public  lands  to  transfer 
any  part  of  the  homestead  for  certain  purposes. 
~-Methow  Cattle  Co.  v.  Williams  (Waeh.)  239. 

m.  DISPOSAL  OF  I.Ain>8  OF  THE 
STATES. 

I  145.  Sess.  X^ws  1887,  p.  834,  fi  15,  held 
to  vest  in  Uie  State  Board  of  Land  CommiR- 
■loners  the  discretion  as  to  the  place  <^  sale  of 
state  lands.— People  v.  G.  H.  Hard  Land  Co. 
(Colo.)  141. 

S  145.  Under  Seas.  Laws  1887,  pp.  332,  333, 
$S  12-14.  an  irregular  parcel  of  about  five 
acres  of  state  land  may  be  sold  without  being 
laid  out  Into  lots  and  blocks.— People  v.  6.  H. 
Hard  Land  Co.  (Colo.)  141. 

S  145.  In  the  absence  of  fraud,  patents  of 
state  lands  cannot  be  annulled  because  the 
State  Board  of  Land  Commissioners  failed  to 
exercise  the  discretion  of  having  the  land  Bvr- 
veyed  priiHr  to  a  sale.— People  v.  G.  H.  Hard 
Land  Co.  (Colo.)  141. 

I  145.  The  court  held  without  authority  to 
set  aside'  a  sale  of  state  land  on  the  ground 
that  the  sale  was  made  for  less  than  the  min- 
imum price  per  acre.— People  v.  G.  H.  Hard 
Land  Co.  (Colo.)  141. 

PUBLIC  POLICY. 

See  Contracts,  S  123. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity,  §  11 :  Eminent  Do- 
main, i§  47,  119,  230;  Railroads;  Street 
Railroads. 

PUBLIC  USE. 

See  Eminent  Domain,  8  325;  Municipal  Corpo- 
rations, §  274;  Navigable  Waters.  §  36. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Wlater  Gonrses,  K  225-219. 

PUNISHMENT. 

See  Contempt,  S§  72,  77;  Coats,  S  822;  Crimi- 
nal Law,  8  304;  Fines;  Indictment  and  In- 
formation, 8  111;  Larceny,  8  88. 

QUASHING. 

See  Indictment  and  Information,  H  137»  140. 

QUESTIONS  FOR  JURY. 

See  Criminal  Law,  8§  740-763 ;  Trial.  8  130. 

QUIETING  TITLE. 

See  Ejectment.  8  116 :  Kvidence,  8  379 ;  Fraud- 
ulent Conveyances,  8  290:  liiiaijaod  and  Wife, 
5  I'TO:  Indians,  fi  27;  Process,  g  141;  Taxa- 
tion, i  m):    Trial,  5  ;i9r>. 


L  BIOHT  OF  AOnOir  AND  DEFENSES. 

8  10.  Title  fully  vested  tj  adverse  posses- 
sion for  the  statutory  period  can  be  quieted  in 
a  suit  by  the  pensoa  In  possewion.— Freemen 
V.  Punk  (Kan.)  1024. 

ZZ.  PB00EEDIN08  AlfD  BELIEF. 

8  44.  Conveyance  of  certain  real  estate  after 
foreclosure  and  sale  to  a  Judge  by  a  widow  and 
minor  children  and  a  reconveyance  by  him  to 
the  widow  of  all  the  property  constituting  the 
homestead  Affd  not  Indicative  of  fraud  on  his 
part.— Morrissey  v.  Gray  (Cal.)  438,  442. 

8  44.  Kvidence  in  an  action  to  determine 
adverse  claims  held  to  show  that  plaintiff  exer- 
cised her  option  to  purchase  the  property  in 
controversy.— Kaafman  v.  All  Persons,  etc. 
(Cal.  App.)  586. 

§  44.  Where  defendant  in  an  action  to  try 
title  to  land  admits  that  plaintiff  owns  a  fee, 
and  deraigna  his  own  title  from  plaintiff,  be 
must  eetublish  his  title  In  the  first  instance. — 
Sears  v.  Murdock  (Or.)  805. 

8  52.  In  a  suit  to  quiet  title  to  a  tract  of 
land,  a  part  of  which  had  been  sold  in  parcels, 
the  court  properly  gave  separate  judKments  de- 
termining the  rights  of  the  separate  defendants. 
—Morrissey  v.  Gray  (Cal.)  4S8,  442. 

QUOTIENT  VERDICT. 

See  Trial.  {  315. 

QUO  WARRANTO. 

See  Injunction,  {  76. 

RAILROAD  COMMISSION. 

See  Carriers.  88  12,  18;  Constitational  Law. 
8  62. 

RAILROADS. 

See  Carriers;  Constitutional  Law,  8  62;  Con- 
tracts, 8  123;  Death,  {  6;  Etoiinent  Domain. 
ft»  20,  47,  68,  59,  317,  325;  Evidence,  U  20, 
:ns;  Master  and  Servant  §g  106,  119,  137, 
210;  Municipal  Corporations,  88  680,  681; 
Negligence,  8  92;  Principal  and  Agent,  8 
101;   Street  Railroads. 

I.  OOITTROZ.  AND  BEOVIUkTZOir  DT 
OENEKAIh 

8  4.  Carrier's  relations  end  obligations  to 
the  public  stated  aa  the  basis  of  the  power  to 
rejfulate  its  chaises  and  returns.— Pnget  Sound 
Electric  Ry.  v.  Railroad  Commission  lA  Wash- 
ington (Wash.)  739. 

8  9.  Appeal  held  not  to  lie  to  Supreme  Court 
from  an  order  of  Corporation  Commission  af- 
fectinic  electric  and  steam  railway  companies.— 
Atchison.  T.  &  S.  F.  Ry.  Go.  t.  State  (Okl.) 
328. 

8  9.  A  railroad  commission  must  have  ex- 
press authority  for  its  acts,  as  no  authority 
will  be  implied.— State  t.  Corrallis  &  B.  R.  Co. 
(Or.)  080. 

XV.  I.OOATIOM  OF  ROAD.  TEBHXia, 
AKD  8TATIOHS. 

§  53.  To  constitute  a  valid  location  of  a 
proposed  railroad,  there  must  be  an  actual 
survey  and  staking  out,  and  an  adoption  of 
such  surrey  by  the  railroad's  directors.— Ari- 
zona &  C.  R.  Co.  of  New  Mexico  v.  Denver  & 
R.  Q.  R.  Co.  (N.  M.)  730. 

8  53.  In  an  action  by  a  railroad  company  to 
enjoin  another  raili-ond  company  from  tres- 
passing on  its  right  of  way,  evidence  held  to 
support  a  finding  that  at  a  particular  crossing 
plaintiff  had  made  au  actual  survey  and  had 
adopted  it  as  the  location  of  its  road.— Ari- 
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zona  A:  C  R.  Go.  of  New  Mezl'M  v.  Denver  & 
R.  G.  R.  Co.  (N.  M.)  730. 

fi  55.  Proof  by  a  railrcad  company  of  Its 
prior  right  to  the  occupancy  of  a.  right  of  way 
makes  ita  action  for  an  injunction  against  in- 
terference by  another  railroad  company  cog- 
nizable in  equity.— Arizona  &  0.  R.  Go.  of 
New  Mexico  t.  Dennr  &  O.  B.  Co.  (N.  M.) 
78a 

V.  BIGHT  OF  WAT  AND  OTHEB  Hf- 

TERESTa  nr  uuro. 

S  76.  Franchise  by  the  council  of  ^  town 
of  the  fourth  daaa  to  build  and  maintain  rail- 
road tracks  lengthwiae  in  a  public  street  held, 
under  Rem.  &  Bal.  Code,  i  7781.  mbd.  18,  to 
be  a  valid  grant.— State  t.  Superior  Cour^  Ben- 
ton County  (Wash.)  487. 

▼in.  niDBPTEDNESS.  SSCUIUTIES, 
LIEirB,  A2n>  MO&TGAOES. 

CA)  !!■««•  «»«  IBxteat  of  I.l««llitl««. 

I  190.  L.  O.  Z*  I  7^.  relating  to  liens  for 
persoDS  faraiBhlac  material  to  a  railroad  con- 
tractor, held  not  to  repeal  L.  O.  L.  S  7416,  giv- 
ing ta  mechanics,  etc.,  a  lien  for  work  or  ma- 
terial^.—Giant  Powder  Co.  v.  Oregon  Western 
By.  Co.  (Or.)  279. 

S  150.  L.  O.  I*  I  7416,  gives  a  lieu  on  rail- 
roads in  favor  of  one  who  furnishes  material 
therefor.— Giant  Powder  Go.  t.  Oregon  West- 
ern By.  Go.  (Or.)  279. 

X,  OPEBATIOH. 

(B)  Stmtatorri     Mapletpal,     sm«  0«lel«l 
Re  val  At  1  oms. 

%  226.  Order  of  Corporation  Commiesion  re- 
lating to  handling  passengers  held  to  be  set 
aside,  where  written  statement  of  the  reasons 
is  not  filed  by  Const  art  9,  S  22,  and  the  or- 
der is  unsupported  by  evidence.— Atchison,  T. 
&  S.  P.  Ry.  Co.  V.  State  (Okl.)  330. 

{  226.  A  common  carrier  was  not  required 
by  the  common  law  to  provide  passenger  or 
freight  depots,  but  may  be  required  to  do  Bo 
by  statute.— State  v.  Corvallia  &  E.  B,  Go. 
(Or.)  060; 

I  226.  Under  the  railroad  commission  act, 

£1  12  and  28,  a  railroad  commission  held  to 
ave  power  to  require  a  railroad  company  to 
erect  a  waiting  room  and  freight  depot— State 
V.  CorvalUs  &  E.  E.  Co.  (Or.)  980. 

{  230.  Under  Railroad  Commission  Act  K 
12  and  28,  the  State  Railroad  O^mmissioo  held 
to  have  power  to  require  a  railroad  company  to 
maintain  a  station  agent.— State  v.  Corvallia  & 
B.  R.  Co.  (Or.)  980. 

I  232.  Order  Corporation  Commission,  re- 
quiring railwav  to  install  telegraph  service  at 
a  station,  held  erroneous  under  circnmstances 
stated.— Kansas  City  Southern  By.  Co.  v.  State 
(Okl.)  207. 

i  254.  lu  view  of  Railroad  Commission  Act 
§  22,  held  that  ft  could  be  inferred  from  the 
allegations  of  the  complaint,  in  an  action  for 
a  penalty  for  failure  to  construct  a  depot  build- 
ing pursuant  to  an  order  of  the  Railroad  Com- 
mission, that  defendant  maintained  an  agent 
at  the  station.— State  v.  CorvaUis  &  EL  B.  Co. 
(Or.)  980. 

I  254.  In  view  of  the  railroad  commission 
act  |S  31.  32,  a  complaint  In  an  action  against 
a  railroad  company  for  a  penalty  for  noncom- 
pliance with  an  onier  requiring  the  erection  of 
a  depot,  Aeld  not  required  to  all^  that  ita 
erection  was  essential,  or  state  the  volume  of 
buslnesa  transacted.— State  v.  CorvaUis  &  B.  B. 
Oo.  (Or.)  080. 

S  2S4.  In  an  action  against  s  railroad  com- 
pany for  a  penalty  for  violating  an  order  <tf 
the  Bailroad  Commission  reqnlrmg  It  to  erect 


a  depot  evidence  that  defendant  had  not  em- 
ployed an  agent  at  the  station  held  admisdble* 
-State  V.  CorvalUs  &  £.  B,  Go.  (Or.)  080. 


(O)  Injarles  to  Porsoai 


n»mr  Traelca. 


I  400i  Bvidence  of  faihixe  to  ring  beU  or 
sound   whistle  of  &  locomotive  approaching 

crossing  held  proper  to  go  to  the  jury  on  the 
question  of  negligence,  wnetber  the  signals  are 
required  by  statute  or  not.— St  I/rais  &  B.  F. 
B,  Col  v.  Houston  (Okl.)  184. 

(H)  Injuries  to  Aalnsala  om  ov  aear  VtmIes. 

I  411.  Plaintiff  held  not  entitled  to  recover 
for  Injury  to  his  horse  tailing  throui^  a  trestle 
on  defendant's  railway.— 'ToiM  T.  Pacific  By.  A 
Nav.  Go.  (Or.)  300. 

f  441.  In  an  action  for  injuries  to  plain- 
tiff's horse  falling  through  a  trestle  on  a  rail- 
road, held,  that  it  would  not  l>e  presumed  that 
defendant  was  not  the  owner  of  the  land  on 
which  the  trestle  was  constructed.— Todd  t. 
Pacific  By.  &  Nav.  Go.  (Or.)  800l 

(I)  Fires. 

I  476.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  a  bnilding  by  firs, 
the  court  held  authorized  to  determine  the 
righta  of  all  persons  Interested  In  the  action 
b(M;nuse  they  were  In  court— Overacker  T. 
Northern  Pac.  Ry.  Co.  (Wash.)  403. 

I  480.  Where  a  prima  fade  case  of  negli- 
gence In  starting  a  right  of  way  fire  is  made 
out  against  a  railroad  company,  it  must  rebut 
the  presumption  of  negUgence  in  using  ita  loco- 
tnotives,  in  addition  to  showing  that  they  were 
in  good  condition.— Taffe  v,  Or^on  B.  &  Nav. 
Co.  (Or.)  089. 

I  480.  In  an  action  against  a  railroad  om- 
pany  for  the  destruction  of  a  building  by  fire, 
evidence  Md  to  justify  an  Inference  that  sparks 
from  a  pasaing  enjdne  caused  the  fire.— Over^ 
acker  v.  Northern  Pac  Ry.  Go.  (Wash.)  4(e. 

I  480.  The  negligence  of  a  railroad  com- 
pnny  causing  a  nre  held  not  presumed  from 
the  mere  passing  of  a  train  followed  br  a  fire. 
— Thorerimson  v.  Northern  Pac.  By.  Co. 
(Wash.)  406. 

S  481.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  property  by  fir^ 
evidence  hdd  admissible  as  to  the  scattering  of 
sparks  by  other  locomotives,  to  show  the  gen- 
eral care  used  by  defendant  in  egulpi^nc  its 
locomotives.— Tafl^  v.  Oregon  B.  A  Nav.  Oo. 
(Or.)  080. 

I  482.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  a  building  b^  fire 
Ret  by  sparks  from  a  passing  engine,  evidence 
held  to  justify  a  finding  that  the  en^e  was 
not  In  proper  condition.— Overacker  v.  North- 
ern Pac.  Ry.  Co.  (Wash.)  403. 

8  4S2.  Negligence  of  a  railroad  eunpanr 
causing  a  fire  aet  by  a  pasring  engine  held 
provable  by  circumstantial  evidence.— Thor- 
grimson  V.  Northern  Pac.  Ry.  Co.  (Wash.)  408. 

I  482.  The  testimony  of  a  witness,  in  an  ao- 

Hon  for  the  destruction  of  property  by  fire, 
held  not  to  show  that  the  fire  waa  set  by  sparks 
emitted  from  a  railroad  enslne. — ^Thorgrimson 
V.  Northern  Pac.  Ry.  Co.  (Wash.)  406. 

I  484.  Whether  the  spark-arresting  appara- 
tus and  the  locomotive  causing  the  fire  were  in 
good  condition  at  the  time  held  a  Jury  ques- 
tion In  an  action  against  a  railroad  company 
for  damages  from  the  fire^-Tafte  v.  Oregon  B. 
&  Nav.  Co.  (Or.)  080. 

d  4S4.  In  an  action  against  a  railroad  com- 
pany for  the  destruction  of  a  btrildlng  by  fire 
set  by  sparks  from  an  engine,  evidence  kcM  to 
justi^  the  submission  to  the  jury  tit  tb»  qi 
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don  whether  spa^  from  a,  pasBins  enrine 
■caused  tbe  fire.— Ovenu^er  t.  Northern  Pac. 
Bj.  Go.  (Waafa.)  408. 

RAPE. 

See  Oriminal  Law,  |  762;  Indictment  and  Xn- 
fonoation,  |  189;  Witnesses,  f  388. 

I.  OFFENSES  AKP  BESFOITSIBIIJTT 
THEREFOR. 

I  e.  UndCT  Ber.  Codes,  S  8336,  force  held  to 
be  a  necessary  alement  of  rve.^State  t.  Needy 
<Mont)  102. 

XL  FBOSXOUnOH  AND  PVHISHMEHT. 

(B)  Bvideaee. 

S  44.  Evidence  of  prior  acts  of  Intercourae 
between  tbe  parties  heU  admimlble  on  a  proa- 
aeatioa  for  statntory  xape.r-Fe(M>le  t.  Jacobs 
<CaI.  App.)  eiB. 

I  40.  That  prosecntiix  in  statutory  rape 
made  no  complaint  held  not  a  circamstance 
showing  improbability  of  commission  of  the 
offense.— People  t.  Jacobs  (Cal.  App.)  615. 

I  Si.  Etvidence  In  a  prosecution  for  rape  held 
InsofBdeDt  to  sustain  a  oonrlctloa  of  asaanlt— 
State  T.  Needy  (Mont)  102. 

S  S2.  EMdence  held  to  warrant  a  finding  that 
prosecutrix  In  atatntoiy  rape  was  under  the 
ace  of  consent— People     Babcock  (Cal.)  549. 

}52.  Bridencfl,  in  a  rape  case,  held  to  sua- 
a  a  finding  that  prosecutrix's  child  was  not 
begotten  on  prosecutrix  a  month  before  tbe  time 
of  the  Intercourse  fixed  by  ber,  as  claimed  by 
defendant.— People  t.  Carrie  (CaL  App.)  941. 

S  63.  Brldence  held  to  show  assault  with 
Intent  to  commit  statutory  rape.— People  t.  Bab- 
cock (Cal.)  649. 

I  64.  Bhidence  corroborating  proseonttlx 
Aeid  not  essential  to  a  eonvictfon.  In  a  rape 
caae^People  t.  Currie  (CaL  App.)  941. 

(O  Triml  mmA  Bcriew. 

I  69.  The  refusal  of  reqaested  Inatntctlons, 
In  a  rape  case,  warning  the  Jury  of  the  danger 
of  convicting  upon  proseentnra  uncorroborated 
evidence,  held  not  reversible  error.  In  view  of 
tbe  instnictioos  glvat^Peopla  t.  Currie  (CaL 
App.)  941. 

I  30.  Evidence  corroborating  prosecutrix  not 
being  MAential  to  a  conviction  in  a  rape  case, 
requeflted  instmctlonB  defining  It,  or  requiring 
It  to  be  connected  with  accuiied,  were  proi>erIy 
refused.— People  t.  Currie  (CaL  App.)  941. 

RATL 

See  Carriers,  »  12-18,  201;  Sleetridty,  |  U; 
Interest,  S  38. 

RATIFICATION. 

See  Indians,  8  16:  Priadpal  and  Atat,  K  ISO- 
ITS ;  Tri^Csies.  Hw 

REAL  ACTIONS. 

See  Ejectment  f  1;  Forcible  Entry  and  De- 
tainer; Quieting  Title. 

REAL  PROPERTY. 

See  Descent  and  Distribution,  |  4. 

REBUTTAL 

See  Criminal  Law,  {  688. 

RECALL 

Bee  Municipal  Corporations.  |  160. 


See 


RECEIVERS. 

and  Error.  H  101«  424;  Mortgafe% 


vn.  AOOomraiNo  and  cobcfbnsa- 

TION. 

§  203.  -The  court  on  hearing  the  final  ac- 
count of  a  receiver  and  the  objections  thereto, 
should  specifically  approve  those  portions  of  tbe 
account  which  it  deems  proper,  and  specifically 
disallow  the  items  which  in  Its  opinion  are  ille- 
gal.—£.  Martin  &,  Co.  v.  Kirby  (Nev.)  2. 

IX.  IJABILITIES  ON  BONDS  OR  UN- 
DERTAKINOS. 

5216.  An  order  in  receivership  proceedings 
d  not  subject  to  collateral  attack  in  an  action 
by  a  creditor  asainst  a  receiver  and  his  sare^. 
— E.  Martin  ft  Co.  v.  Eirby  (Nev.)  2. 

8  216.  An  order  In  receivership  proceedings 
which  is  binding  on  tbe  receiver  biilingto  appeal 
therefrom,  is  binding  on  his  Buzety.— -BIl  Maitin 
ft  Co.  T.  Kirby  (Nev.)  2. 

RECEIVING  STOLEN  GOODS. 

See  Indlctiiient  and  Xnfozmatlon,  |  12B. 

RECORDS. 

See  Animals,  I  10;  Appeal  and  Error,  IS  602- 
717,  930;  Costs,  {  256:  Criminal  Law,  H 
108^,  1099.  1102,  IIWC  110^  lUO:  Evi- 
dence, S  48;  Habeas  Corpus,  f  22;  Injunc- 
tion; Inspection,  |  2;  JudnnuiL  I  495; 
Statutes,  I  82. 

REDEMPTION. 

See  Mortgages,  H  600-608H:  Taxation,  |( 
006-718;   Tenancy  in  Common,  |  20. 

REDUNDANCY. 

See  Pleading,  |  864. 

REFERENCE. 

See  Arbitration  and  Award ;  EQuIty,  |  400: 

REGISTRATION. 

See  Elections,  |  116. 

REGULATIONS. 

See  Ballroads,  |  4. 

REHEARING. 

Sea  Appeal  and  Error,  i  836. 

RELEASE. 

See  Bankruptcy,  |  426;  Corporations,  H  84, 
229. 

RELIGIOUS  SOCIETIES. 

See  Oonatitntional  Law,  |  84. 

REMAINDERS. 

See  Mortgage!,  |  000. 

REMAND. 

See  Criminal  Law.  i  U88. 

REMISSION. 

See  Appeal  and  Error,  |  1140. 
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REMITTITUR. 

See  Appeal  and  Error,  S  1140. 

REMOVAL. 

See  Manidpal  Cwpoiaticnu,  H  1B9,  182. 

REMOVAL  OF  CAUSES. 

m.  OITXZEKSHIP  OB  AZ.IEKAOE  OF 
PARTIES. 

(A)  Dlvenia   Oitlaeiialilv   ov   Allettase  In 
General. 

S  36.  That  resident  defendants  are  joined, 
airainst  whom  no  cause  of  action  is  stated,  held 
not  to  prevent  nonresident  defendant  from  re- 
moTins  cause  to  federal  court,  on  the  ground 
that  tbey  vere  fraudulently  joined  to  prevent 
the  removal.— Stratton'a  Independence  t.  Ster- 
rett  (Colo.)  351. 

S  36.  Complaint  held  not  to  state  cause  of 
action  a^inat  resident  defendants  for  netili- 
gence  as  to  condition  of  mine,  as  against  peti- 
tion of  foreiKQ  defendant  for  removal  of  cause 
to  federal  court.— Strattoa'a  Independence  v. 
Sterrett  (Colo.)  861. 

(B)  Separable  tJoatreTenilea* 

I  4S.  Allegations  of  complaint,  if  statlne 
cause  of  action  against  resident  defendant,  held 
not  to  show  joint  liability  of  resident  defend- 
ant and  nonresident,  as  against  petition  for 
removal  of  cause  to  the  fweral  court— Strat- 
ton's  Independence  v.  Sterrett  (Colo.)  351. 

VI.  PBOOEEDIirOS  TO  PROOUBE  ASH 
EFFECT  OF  REMOVAL. 

I  86.  Petition  for  removal  of  cause  to  fed- 
eral court  held  not  required  to  repeat  facts  ap- 
peariag  in  the  complaint  showing  grounds  for 
removal. — Stratton's  Independence  v.  Sterrett 
(Colo.)  351, 

S  89.  Petiti(in  for  removal  of  cause  to  fed- 
eral court  held  to  be  reviewed,  thoujrh  not  in- 
corporated in  bill  of  exceptions,  regardless  of 
state  Code.— Stratton's  Independence  v.  Ster- 
rett (Colo.)  351. 

S  05.  Jurisdiction  of  atate  conrt  held  to 
cease  and  of  federal  conrt  to  at  once  attach  on 
filing  of  petition  for  removal,  accompanied  by 
the  requisite  5(nid.— Stratton's  Independence  r. 
Sterrett  (Colo.)  351. 

REMOVAL  OF  CLOUD. 

See  Qnieting  Title. 

RENT. 

See  Action,  S  88 ;  Guaiaaty;  Landlord  and 
Tenant.  {  291. 

REPAIRS. 

See  Uunicipal  Corporations,  H  744,  788L 

REPUDIATION. 

See  Wills.  S  61. 

REPUGNANCY. 

Sea  OonititDtional  Law,  I  12. 

REQUESTS. 

See  Trial.  |  260. 

RESCISSION. 

See  Bills  and  Notes,  g  72;  Cancellation  of  In- 
struments; Evidence,  §  417;  Principal  and 
Agent,  g  79;  Sales.  {  126;  Vendor  and  Pur^ 
chaser.  §i  85.  87.  1)3-101,  306.  314.  334. 


RES  GEST^ 

Se^^Crimlnal  Law.  H  86C,  368;  Evidence,  | 

RESIDENCE 

See  Criminal  Law,  |  643. 

RES  IPSA  LOQUITUR. 

See  Municipel  Oorporationi,  |  706. 

RES  JUDICATA. 

See  Judgment,  9$  663.  612,  650,  718,  74T. 

RESTITUTION. 

See  Appeal  and  Error,  {  478. 

RETRACTION. 

See  Libel  and  Slander,  f  66. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  {  193;    Statutea,  | 
2C8« 

RETURN. 

See  Judges.  §  42:  Mandamus,  U  16^  ITO;  Bra- 
cess,  U  141,  164.  .  « 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  E&ninent  Domain,  g  325. 

REVIEW. 

See  Appeal  and  Error;  Carriers,  S  18:  Crim- 
inal Law,  H  1032-1188;   Justices  of  th* 


Peaces  H  1^  181;  Wills,  1  400. 

REVOCATION. 

See  Brokers,  {  10;  Principal  and  Agent,  |  83. 

RIGHT  OF  PRIVACY. 

See  Torts. 

RIGHT  OF  WAY. 

See  Ctovenants,  |  96;  Waters  and  Water  Coaxs- 
es,  S  110. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  H  17,  40,  Sl» 
52,  155. 

RISKS. 

See  Master  and  Servant,  H  203-220,  260,  2Sa 

ROADS. 

See  Hlghwaya. 

SAFE  PLACE  TO  WORK. 

Bee  Master  and  Servant,  S3  107,  208,  293. 

SAURY. 

See  Inspection,  {  6. 

SALES. 

See  Appeal  and  Error,  {  1013 :  Bills  and  Notes, 
88  72.  481,  505;  Brokers;  Cancellation  of  In- 
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•tnimenta,  H  2S,  SS,  ^  47;  GoDtractB,  | 
10;  CorporatloM,  |l  90,  116;  Dnigfdsta,  |  5; 
Evidence.  S  113;  Execution,  {  288;  FalM 
Pretenses,  If  8,  9,  38;  Fraudulent  Convey- 
ances, IS  ^0,  290;  Good  Will:  Homestead, 
It  18,  180,  189;  Indians,  »  15,  27;  Intoxi- 
cating Uquon;  Mines  and  Minerals,  §  23; 
Mortga^.  S  S26;  Parties,  I  GO;  Principal 
and  Agent,  SS  1.  71,  76,  79.  81,  101.  178; 


685,  789;  Tenancy  in  Common,  Si  20,  35, 
44:  Trial,  U  19i  8S2;  Vendor  and  Pai^ 
ebaser. 

I.  BEQUISITES  AND  VAUDITT  OT 

CONTRACT. 

I  1.  Under  Ciy.  Code,  S  1727,  an  executory 
sale  contract.  If  oncertain  as  to  the  price,  ia 
InHufficlent  to  sustain  an  action  Cor  breach  by 
either  par^. — Jales  Levy  ft  Bro.      A.  Mautz 

&  Co.  (C^.  App.)  M6. 

I  1.  Whpre  the  price  of  goods  not  delivered 
la  to  be  sabseqnenuy  ascertained,  the  contract 
is  not  enforceaue  nntll  the  niice.  la  aneed  on. 
— Jul«  Levy  &  Bro.  T.  A.  Hants  ft  Co.  (CaL 
App.)  036. 

§  1.  A  contract  to  purchase  $4,000  worth  of 
merchandise  from  plaintifF  yearly,  or  pay  25 
per  cent,  of  the  difference,  no  price  or  terms 
having  been  agreed  on,  held  insufficient  to  sus- 
tain an  action  for  breach.-^nle8  Levy  &  Bro. 
T.  A.  Hants  ft  Co.  (Cal.  App.)  936. 

I  48.  In  an  action  brought  to  recover  the 
iptice  of  goods  sold,  it  la  no  defense  that  the 
seller  knew  that  tbey  were  bought  for  an  Illegal 
purpose,  provided  It  is  not  made  a  part  of 
contract  that  they  shall  be  used  for  that  pur- 
pose, and  the  seller  has  done  notliing  In  aid  of 
the  unlawful  design.— California  Raisin  Grow- 
ers' Asa'n  V.  Abbott  (Cal.)  767. 

5SZ.  In  an  action  for  the  price  of  goods 
A,  evidence  held  to  sustain  a  finding  that 
plaintiff  acted  for  hlmeelf  in  making  the  sale, 
and  not  for  another. — Courteney  t.  Standard 
Box  Co.  (CaL  App.)  778. 

n.  GONBTBtrOnON    OF  OONTRAOT. 

I  71.  Contract  for  the  sale  of  orange  trees 
constmed,  and  held  that  the  buyer  had  a  sight 
to  demand  reasonable  quantities,  less  than  the 
whole,  at  reasonable  Interrala.— Pearson  v.  Mc- 
Kinney  (Cal.)  919. 

I  78.  Where  no  price  is  fixed  in  a  contract 
for  the  sale  of  goods,  the  law,  on  delivery  and 
acceptance,  implies  a  promise  to  pay  their  rea- 
sonable value.— Jules  LeTy  ft  Bro.  t.  A.  Mautz 
&  Co.  (CaL  App.)  986. 

9  81.  A  contract  for  the  sale  of  trees  held  to 
fix  no  time  for  the  completion  of  budding  them, 
80  that  a  reasonable  time  should  be  allowed,  pur- 
snant  to  Civ.  Code,  I  1657.— Pearson  t.  McKin- 
ney  (Cal.)  919. 

fi  81.  The  seller  of  trees  from  nursery  stock 
held  to  have  a  reasonable  time  under  the  con- 
tract of  sale  for  delivery,  after  demand  was 
made  upon  him  for  delivery:  the  buyer  being 
entitled  to  make  successive  demands  for  quan- 
tities less  than  the  whole.— Pearson  H^in- 
ney  (Cal.)  919. 

I  81.  The  buyer  of  orange  trees  held  entitled 
to  choose  a  reasooable  number  of  varieties  of 
trees,  though  the  contract  of  sale  only  anthor- 
ued  him  to  give  notice  as  to  the  **Tarle^  he 
would  select.— Pearson  v.  McKinney  (Cal.)  919. 

I  81.  Where  the  bnyer  of  nursery  trees  only 
gave  the  seller  notice  on  March  3lBt  of  bis  se- 
lection of  varieties  to  be  budded  for  delivery, 
held,  that  he  could  not  require  the  delivery  of 
trees  budded  in  April  of  the  same  year. — Pear- 
son V.  HcKinney  (Cal.)  919. 


m.  MoairtcATioN  m  BSsonnoN 

OF  CONTRACT. 

(C)  Reaoiaslon  by  Bvr«'> 

S  128.  Under  the  facts,  held  a  purchaser  had 
waived  his  right  of  rescission  and  accepted  the 
^ods.— Noble  V.  Olympia  Brewing  Co.  (Wash.) 

IV.  FERFORBfANCB  OF  OONTIULCT. 

(C)  Dellverr  M<  Aeeeptanee  •<  Good*. 

i  152.  A  buyer  held  entitled  to  make  pay- 
ment when  the  goods  are  actually  delivered, 
without  paying  when  be  demands  their  delivery, 
where  they  are  not  present  when  the  demand  is 
made.— Pearson  v.  McKinney  (Cat)  919. 

f  152.  In  view  of  Civ.  Code,  fS  1440,  1511, 
subd.  1,  and  section  1516,  a  buyer  of  nursery 
trees  held  not  required  to  actually  produce  the 
money  for  payment  upon  demanding  delivery.  In 
order  to  make  his  demand  effectuaL— Pearson  t. 
McKinney  (Cal.)  919. 

fi  172.  The  rule  as  to  when  Impossibility  of 
performance  will  excuse  the  seller  from  per- 
forming where  the  contract  of  sale  Is  absolute, 
and  where  it  is  dependent  upou  conditions  pre- 
cedent, stated.— Pearson  v.  McKinney  (Cal.) 
919. 

■%n,  WARRANTIES. 

8  278.  A  contract  for  the  sale  of  orange 
trees  from  nursery  stock  htild  not  to  contain  an 
implied  warranty  by  the  seller  that  the  trees 
should  be  one  year  old  from  the  bud  and  of 
standard  size,  at  any  particular  time  in  a  cer- 
tain year;  the  rules  of  the  Civil  Code  as  to 
warranties  not  applying.— Pearson  v.  McKin- 
ney (Cal.)  919. 

VII.  BEMEDIEa  OF  SEIXER. 
(Bi}  Aottons  for  Price  or  Value. 

S  364.  In  an  action  for  the  price  of  goods 
claimed  by  defendant  to  baTe  been  purchased  by 
plaintiff  as  agent  merely.  In  whidi  defendant 
coonterclaimed  against  the  principal,  an  in- 
struction directing  the  jury  to  disregard  evi- 
dence on  the  counterclaim  U  plaintiff  acted  for 
himself  In  nnidiaaing  JMd  proper.— <!dnrteney  t. 
Standard  Box  Co.  (Oai.  App.)  778. 

f  864.  In  an  action  for  the  price  of  goods 
claimed  by  defendant  to  have  been  sold  by  plain- 
tiff as  agent  merely,  In  which  defendant  coun- 
terclaims against  the  principal,  a  requested 
instruction  as  to  the  principal  s  right  to  defeat 
the  counterclaim  by  having  some  one  else  fill 
the  orders  held  properly  refused  under  the  ev- 
idence.—Conrteney  T.  Standard  Box  Co.  (Cat 
App.)  778. 

Vm.  REMEDIES  OF  RUTER. 
<0>  AflMoms  tor  BvMWft  mt  Ooatraet. 

I  411.  In  an  action  for  the  seller's  breach  of 
a  contract  of  sale,  the  complaint  most  allege 
all  of  the  breadies  relied  upon.— Pearson  v.  Mc- 
Kinney (Cal.)  919. 

{  418.  Measure  of  damages  for  the  failure  of 
a  seller  to  deliver  goods  aold  defined^^Oalifomla 
Pine  Box  &  Lumber  Co.  y.  Wasatch  Orchard 
Co.  (Utah)  35. 

S418.  A  buyer,  on  the  failure  of  a  seller  to 
Iver  as  required  by  contract  of  sale,  held  en- 
titled to  recover  the  difference  between  the  mar- 
ket value  of  the  quality  of  the  goods  sold  and 
the  contractprtce.— California  Pine  Box  ft  Lum- 
ber Go.  T.  Wasatch  Orchard  Co.  (Utah)  86. 

I  418.  The  court  held  authorized  to  treat  a 
seller's  conduct  as  a  total  failure  to  deliver 
goods  sold. — California  Pine  Box  ft  Lumber  Co. 
y.  Wasatch  Orchard  Co.  (Utah)  35. 

{  418.  Damages  held  too  remote  and  specu- 
lative to  be  considered  in  estimating  the  dam- 
ages for  breach  of  contract  of  «a1e.--Califonila 
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Pine  Box  &  Lamber  Oo.  t.  Wantch  Orchard  Co. 

(Utah)  35. 

I  418.  The  seUer  of  steel  M4  Uable  for 
fauiire  to  dellrar  It  within  the  contract  time; 
the  damage!  from  the  failure  appearing  to  be 
in  contemplatioD  of  the  partiea  at  the  time  of 
making  the  contract— Intentata  Einglneerliig 
Co.  V.  Archer  (Waafa.)  470. 

(D)  Aetl*na  mmd  Coumterelmlaui  tor  Bveaek 
of  Wamtnty. 

i  442.  The  measare  of  damagei  in  an  action 
for  breach  of  varranty  of  a  horse  sold  stated. 
— Abxahunson  v.  Cammings  (W«^)  709l 

SAVINGS  BANKS. 

See  Banks  and  Banking,  |  309. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Public  Lands,  |  64. 

SEALS. 

See  AffldSTits,  !  12. 

SECRETARY  OF  THE  INTERIOR. 

Sea  United  States. 

SELF-DEFENSE. 

See  Homidde,  1  8S& 

SELF-INCRIMINATION. 

See  Witnesses,  i  306. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Iaw.  |  41B ;  Witnesses,  |  2Ml 

SEPARABLE  CONTROVERSIES. 

See  Bemoval  of  Canses.  |  48. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  {{  131,  2S4.  262. 

SERVANTS. 

See  Master  and  Serrant. 

SERVICE. 

See  Elzeeption%  Bill  of;  Ezeentora  and  Admtn- 
iatrators,  i  441;  Process,  ||  96-141. 

SERVICES. 

See  B^eeutors  and  Administrators,  H  221,  4S1 ; 
Habeas  Corpus,  f  99. 

SET-OFF  AND  COUNTERCLAIM. 

SraJUort^^  H  20a  202;  Pleadtuf,  |  142; 

SERING  ASIDE. 

See  Judgment*  ||  1B8-142. 

SEWERS, 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Constitutioual  Law,  |  18;  Inspection,  |  0; 
Municipal  Corporations^  |  178;  ObstmctlDg 
Justice. 


m.  POWERS,  DUTIES,  AKD  XJCABDU- 
TIES. 

{  94.  A  sheriff  held  Justified  Id  paylBS  om 
money  collected  to  a  judgment  eteaitWi— Mue 
T.  Langford  (Cal.  App.)  929. 

SIDEWALKS. 

See  Municipal  Corpora  tlotia.  %  81& 

SIGNALS. 

See  Bailroads,  i  40a 

SIGNATURES. 

See  Banks  and  Banking,  I  148;  Counties^  | 
14;  Statutea,  H  26,  32.  286. 

SILENCE. 

See  Principal  and  .^ent^  1 170; 

SINKING  FUNDS. 

See  Mnnidpal  Corporations,  $  951. 

SNOW. 

See  Municipal  Corporations,  H  770,  816b 

SOCIETIES. 

See  Statw,  1  182. 

SPARKS. 

Sw  Evidence,  i  20. 

SPECIAL  INTERROGATORIES. 

See  Appeal  and  Bnor.  |  107a 

SPECIFIC  PERFORMANCE. 

See  Forcible  Entry  and  Detainer,  S  12. 

I.  MATURE  AMD  OROUKDS  OF  REK- 
EDT  IN  OENERAJ:.. 

I  8.  The  enforcement  of  a  contract  which 
will  inconvenience  the  public  must  be  refused,— 
Ford  T.  Oregon  Electric  By.  Co.  (Or.)  809. 

H.  COKTRACT8  EKFORCEABLE. 

{  82.  Grub-stake  contract  held  not  nnen- 
forceable  in  equi^  for  want  of  mutuality. — 
Lockhart  v.  Washington  Gold  &  Silver  Mining 
Co.  (N.  M.)  83a 

S  86.  A  mining  company's  contract  to  Issue 
stock,  made  wlien  the  company  had  no  stock 
and  was  not  authorized  to  Issue  any.  Held  not 
specifically  enforceable,  nor  to  warrant  an  award 
of  damages  for  its  breach.-^mith  t.  Flathead 
Biver  Coal  Co.  (Wash.)  475. 

1  43.  A  contract  to  leaae  and  operate  a  botd. 
held  partly  performed  to  an  extent  suflclent  to 
take  the  contract  out  of  the  statute  of  frauds, 
under  Rev.  St.  1908,  U  26S2;  2664^Adcock  t. 

Lieber  (Colo.)  993. 

S  40.  Orub-stake  contract  held  not  unen- 
forceable ip  equity  for  want  of  consideration. — 
Lockhart  t.  Washlnffton  Gold  &  SilTer  Minins 
Go.  (N.  M.)  888. 

S  86.  Mutual  wills  by  two  testators,  looking 
to  s  just  distribution  of  the  property  of  both, 

gartake  of  the  nature  contractor  whidi  nay 
e    specifically  enforced.— Prince   T.  Prince 

(Wash.)  25S,  260. 

IV.  PROCEEDIHGS  AJVD  RELIEF. 

I  121.  In  an  action  for  specific  perfonnnnoe 
of  an  agreement  to  caanj  property  on  tlie  aj^ 


Teplss  *  seotte  O)  NVMBBBg  In  this  IndMt  *  X>ae.  *  Am.  Dig.  Kay  No.  BeriM,  A  BiVSrtw  XaduM  seres 


Digitized  by 


Google 


mi 


INDOX-DIGBBT 


StatBtM 


proval  ^>J  aQother  of  the  contract,  evidence  held 
to  hIiow  that  such  other  approved  the  contract 
by  another  contract  made  by  blmself  and  wife. — 
Anderson  t.  Olayton  (Utah)  41. 

I  121.  In  an  action  where  the  validly  of  a 
mutoal  will,  made  1^  ft  hiubaod  and  wife,  was 
Impeached,  evidence  h«id  to  show  that  the  wife 
did  not  ainn  tbe  will  nnder  coeieion^Pxince  t. 
Prinoa  (Waab.)  250^  260. 

SPEED. 

Bee  EMdenoe,  |  474;  Hnnldpal  Coiporatlona, 
I  706. 

SPRINGS. 

See  Waters  and  Water  Goarsee,*!!  152,  154. 

STAGECOACHES. 

See  Carriers,  §  306. 

STARE  DECISIS. 

See  Goniti,  U  89.  Sa 

STATEMENT. 

SM^A^eal^and  Ikror,  H  BS»,  717.  907,  981; 

STATES. 

See  Commerce,  |  63:  Highways,  |  120;  Navi- 
gable Waters,  I  86;  Physicians  and  Sur- 
geons, i  1;  Public  Xrands.  ${  54^  145;  Stat- 
utes. K  26,  S2,  64,  285.  2^ 

I.  POLIXICAX.  8TAT1TS  AXIS  BEUU 
TIONS. 

I  4.  Const,  art  20,  creating  the  dty  and 
county  of  Denver,  hdd  not  in  violation  of  the 
federal  compact  as  creating  within  the  state 
a  territory  controlled  by  a  system  subversive 
of  state  government  and  nnrepnblican  iu  form. 
—People  V.  Curtice  (Colo.)  3B7. 

8  4.  The  people  of  the  state  have  plenary 

Swer  to  provide  any  system  of  sovemment  for 
e  state  or  any  portion  thereof,  not  violative 
of  .the  federal  compact — ^People  t.  Curtice 
(Colo.)  357. 

n.  GOVEBHMElfT  AND  OFFICERS. 

I  41.  Under  Const,  art  4,  I  16,  the  Govern- 
or is  a  component  part  of  the  law-making  pow- 
er.—Parkinson  T.  Johnson  (Cal.)  1067. 

nr.  FXSOAI.  XAXrAGEMERT.  FUBIIO 
DEBT,  AMD  SEGUBITIES. 

S  126.  Neither  Act  March  20,  1909  (St. 
1908-09,  c.  131)  I  7.  nor  Act  March  23,  1909 
(St  1908-09,  c.  153)  j  1,  held  to  authorize 
transfer  of  money  from  the  fjeneral  fund  of  the 
state  to  the  state  prison  building  fund,  in  ex- 
cess of  claims  aadited  and  allowed  by  certain 
boards.— State  v.  McMlUan  (Nev.)  606. 

8  126.  All  moneys  coming  Into  the  state 
treasury  held  to  constitute  part  of  the  general 
fund,  unless  the  placing  thereof  in  a  special 
fund  is  specifically  authorised  bv  the  Coostitn- 
tion  or  a  statute.— State  t.  McBfillan  (Nev.) 
606. 

I  132.  An  appropriation  (Laws  1909,  a. 
127,  i  2)  to  the  Children's  Home  Society  held 
not  to  be  a  coutinuiDg  one  within  Laws  1909, 
c.  127.  }  11.— Territory  v.  Sargent  (N.  M.) 
7S6. 

STATIONS. 

flee  BallToads,  226-264. 


STATUTES. 

See  Constltntlonal  Law;  Frauds,  Statute  of; 

Limitation  of  Actions. 
For  statutes  reOatfng  to  particular  subjects, 

see  the  various  specific  topics. 

X.  EEAOmCEET.  BEQUISITES,  AXD 
VAUDITT  nr  OBMEBAI..   .  * 

I  26.  Bill  may  become  a  law  after  passage 
by  the  Governor's  signature,  or  his  retaining  it 
without  signing  for  10  days,  Sundays  excepted, 
or  by  the  passage  of  the  bill  over  the  Govern- 
or's veto.— Parkinson  v.  Johnson  (Cal.)  1057. 

I  82.  Where  a  bill  Is  returned  by  the  Govern- 
or without  his  signature,  there  is  no  statutory 
nor  coDntitntional  provimon  requiring  a  record 
to  be  kept  of  the  date  of  sudi  return.— Parkin- 
son V.  Johnson  (Gal.)  1057. 

I  64.  The  provision  of  Industrial  Insurance 
Law,  {  27,  that  the  adjudication  of  Invalidity 
of  any  part  of  the  act  shall  not  affect  the  va- 
lidity of  the  act  as  a  whole  or  any  other  part 
thereof,  held  to  be  within  the  power  of  the 
Legislature.— State     COansm  (Wash.)  UOl. 

ZX.  OEEEBAIi  AMD  SPECIAL  OB  LO- 
CAL IiAWS. 

I  66.  That  the  Legislature  failed  to  pass  a 
general  law  for  the  location  of  permanent  coun- 
ty seats  would  not  Justify  a  nMclal  law  for  that 
purpose,  prohibited  by  the  UMUtltutim.— State 

V.  Long  (Mont)  104. 

I  89.  Laws  1909,  c.  133,  i  3.  hOd  to  contra- 
vene Const,  art.  5,  §  26,  prohibiting  special  acts 
locating  or  changing  county  seats,  which  was 
substantially  adopted  from  Act  Cong.  July 
1886.— State  v.  Long  (Mont.)  104. 

S  97.  Laws  1911,  p.  348.  authorizing  the  plac- 
ing of  dams  in  a  specified  navigable  river,  held 
not  a  violation  of  Const  art.  3,  |  19,  forbidding 
local  or  special  laws  as  to  hi^ways.— ^rtee  v. 
Clearwater  Timber  Co.  (Idaho)  112. 

m.  S1TBJECTS  Ain>  TITLES  OF  ACTS. 

I  107.  Const,  art  6,  I  21,  AeM  required  to  re- 
ceive a  reasonable  conatruction. — Trozzo  v.  Peo- 
ple (Colo.)  150. 

i  107.  The  title  of  Act  April  26, 1909  (Laws 
1009,  p.  470),  held  to  coutain  but  one  subject, 
within  Const  art  5,  }  21.— Tromo  v.  People 

(Colo.)  150. 

S  118.  Act  April  26,  1909  (Laws  1909,  p. 
470),  held,  not  objectionable  as  containing  mat- 
ter not  expressed  In  Its  tlUe.— Trosao  v.  People 
(Colo.)  i&a 

TX.  OOWSTRUOnOlf  AND  OPBBA- 
TIOK. 

(A)  Cto«ev«l  Rvlee  mt  OonatrmetiOB. 

}  185.  There  can  be  no  intent  in  a  statute 
not  expressed  in  its  words,  and  there  can  be 
no  intent  upon  the  part  of  the  framers  of  the 
statute  whidi  does  not  find  expression  in  its 
words.— Bx  parte  Goodrich  (C^)  461. 

§  186.  A  thing,  within  the  meaning  of  the 
Legislature,  is  as  much  within  the  statute  as  if 
it  were  in  terms  provided  thereby;  the  courts 
necessarily  looking  to  the  statute,  its  history,  or 
both,  for  the  legislative  intent— State  v.  Long 
(Mont)  104. 

I  200.  In  Hm  construction  of  a  section  of  a 
statute,  the  section  must  he  read  as  a  whole. 
—Ferris  v.  Chambers  (Colo.)  094. 

S  215.  It  is  permissible  In  certain  cases  as 
tending  to  disclose  the  meaning  of  language 
used  in  a  statute  to  show  what  evidence  the  law- 
making body  had  before  it  while  framing  the 
statute— Ex  parte  Goodrich  (Cal.)  461. 
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I  ZIQ.  LegislattTe  debates  are  not  appropri- 
ate sources  of  information  from  which  to  difi- 
cover  the  meaning  of  the  lanrua^  of  statutes. 
—Ex  parte  Goodrich  (Cal.)  451. 

8  225.  In  constraing  a  course  of  legislation, 
a  construction  that  would  render  one  statute  of 
DO  effect  is  to  he  avoided.— Denver  Citj  Tram- 
way Co.  T.  Kennedy  (Colo.)  167. 

S  225.  In  conatruinr  atatatea,  such  a  con- 
struction should  be  adopted  aa  will  give  full 
force  and  effect  to  ever;  word  and  expression. — 
Denver  City  Tramway  Co.  v.  Kennedy  (Colo.) 


(D)  RetTo«eti'v«  Operation. 

S  26S.  Curative  statutes  retroactive  In  their 
effect  are  applicable  not  only  to'  transactions  to 


REPORTER  lill^i 

which  they  are  lirteiided  to  relate,  but  aho  to 
cases  pending  either  in  trial  or  appellate  courtu 
— Stete  V.  Abraham  (Wash.)  601. 

vn.  nEADnro  and  evtdeitce. 

f  285.  Where  a  Mil  has  been  properly  en- 
rolled, authenticated,  and  deposited  in  the  Seo 
retary  of  State's  office,  It  is  conclusive  evidenca 
of  the  legislattve  will.— FaAinion  f.  Johnson 
(Cal.)  1057. 

S  286.  There  being  no  requirement,  nnder 
Const,  art.  4,  §§  10,  16,  regarding  a  notation 
ID  legislative  journals  as  to  the  date  of  the  re- 
turn of  a  bill  without  the  Governor's  signature, 
a  notation  of  such  date  was  not  conclusive  evl* 
dence  of  the  fact— ParicInBon  t.  Johnson  (Cal.) 
1057. 


STATUTES  CONSTRUED 


imTED  STATES. 

CONSTITUTION. 

Amend.  14  1101 

Art  1,  I  9  412 

Art  4,  I  4  412 

STATUTES  AT  LARGE. 

1866,  July  24,  eh.  230,  14 
Stat  221   93 

1877,  March  3,  ch.  108,  19 
Stat.  377   466 

1886,  July  30,  ch.  818,  24 
Stat.  170   104 

1887,  Feb.  4,  ch.  104,  24 
Stat.  379  (U.  S.  Comp. 

St  1901,  p.  3154)   401 

1887,  Feb.  4,  ch.  104,  |§  9, 
22.  24  Stat  382.  387  (U. 

5.  Comp.  St  1901.  pp. 
3160.  3170)    401 

1S87,  Feb.  8.  ch.  119,  {  5, 
24  Stat  388    481 

1891,  March  3,  ch.  561,  S 
18.  26  Stat.  1101  (U.  S. 
Comp.  St.  1901,  p.  1570)  122 

1893,  March  3,  ch.  209,  27 
Stat  633   481 

1894,  Ane.  18,  ch.  301,  I 
28  Stat  422  (U.  S. 

C^omp.  St.  1901,  p.  1554)  122 

1897,  June  7.  cb.  3,  30 
Stat  87   481 

1898.  June  28,  ch.  517,  30 
Stat  495   338 

1898.  July  1,  oh.  541.  J 
17.  30  Stat  550  (U.  S. 
Comp.  St  1901,  p.  3428)  49 

1895,  July  1.  rti.  541.  §  60, 
30  Stat.  544  (U.  S.  Comp. 

St  1901.  p.  3418)   800 

1901,  March  1,  ch.  676,  31 
Stat  861   338 

1001,  March  1,  ch.  676,  S§ 

6,  7,  31  Stat  803    338 

1902.  March  31,  ch.  946,  H 

1.      32  Stat  284  '481 

1902,  June  30.  ch.  1323,  S 

6.  32  Stat  501   189 

1906,  April  26,  ch,  1876, 

34  Stat  145    338 

1010,  June  20,  ch.  310,  % 

5,  36  Stat  561   860 

REVISED  STATUTES. 

S  2288  (U.  S.  Comp.  St 

1901,  p.  1385)   239 

8  2.'J40  (U.  S.  Comp.  St 

1901,  p.  1437)   497 

{  2347  (U.  S.  Comp.  St. 

1901,  p.  1440)  1079 


S  5198  (U.  S.  Comp.  St 
1901,  p.  3493)   201 

OOUFILED  STATUTES 
1901. 

Page  1385    239 

Page  1437    497 

Page  1440   1079 

Pages  1554,  1570  122 

Pages  3154,  3100,  3170...  401 

Page  3418    800 

Page  3428    49 

Pace  3493   201 

OALIFOBNIA. 

CONSTITUTION. 

Art  1,  S  6   447 

Art.  4,  »  10,  16  10n7 

Art  11,  I  is  433 

Art  12,  fa  e«7 

Art  12,  I  15  104  L 

Art  22,  i  1....-  667 

CIVIL  CODBL 

i  95,  96  1054 

164    685 

322   667,  1041 

I  334,  336,  345,  310....  525 

368    624 

573    321 

1440    919 

i  1461,  1462  r....  517 

1511.  subsec.  1  919 

1515   919 

1531   1011 

1589    617 

}  1614,   1615   624 

1657    919 

1727    936 

2234    563 

3439  580,  622 

3622    522 

CODE  or  CIVIL  FROGB- 
DURB. 

170,  subsec.  3   438 

282    442 

338,  sobsec.  4   627 

379    767 

388    690 

g  392.  305,  396    683 

412   322 

434    764 

453    665 

473    547 

|§  475,  578,  579    767 

647    925 

951    564 

974    5n3 

1007    447 


10.-7 
1U(,S 
liU2. 
1103 
1184 
1187 
1209. 
1218 
12-22 
1328 
1497 
1498. 
IdOQ, 
i  1503 
1636. 
1829 
18S0, 
]0fi3. 
1903. 
2t»47 
20u2 


 929 

 663 

 553,  947 

 563 

 512 

 954 

subsecs.  3,  13  442 

 447 

 Idol 

 „  339 

 63« 

Amended  by  Laws 

p.  147   556 

,  1504.  1<!22,  1628, 

1647,  1640   556 

  624 

subsec.  3.  ..H  627 

subsec  21  624 

anbsec.  40   673 

 925 

 630 


PENAL  CODE. 

H  6.  11  447 

i  118   939 

s  I'm  447 

f,  1S7    176 

S  274   1033 

§  470a   1039 

i  600    947 

I  fifll   572 

5  602,  aubsec  8  947 

8  Rn4    947 

g  (iris   447 

8  1008    437 

8  iim   173 

8  1111   572 

8  1205    447 

I  1207   572 

8  1209    447 

88  1237.  1239.  1241. 1246..  6S8 
if  1260.  1466   947 

POLITICAL  CODE. 

8  2981    931 

8  3455    90* 

13650    527 

!  3673-8882    4Xi 

i  3780.  S817,  3897.  388S  527 

446S    447 

HBNNING'S  GENERAL 
LAWS  1005. 
P«C«  787,  I  136   787 

CITY  CHARTERS. 
Riverside.   8   193.  Laws 

1907,  p.  13.^0  STA 

Sacramento.  |8  7,  8   943 

San  Diego,  art  5.  rh.  1,  K 

8.  11.    Laws  18S9,  pp. 

809.  672    787 
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LAWS. 

1889.  pp.  669.  672,  art  5, 

ch.  1.  «  a  11   787 

181)1.  p.  84    433 

18!)7,  p.  466,  i  25,  Boboec. 

35    906 

1001,  p.  28,  I  3  924 

1907,  p.  13.S0.  I  198  fi53 

1000,  p.  147   556 

1911.  p.  40  433 

1911,  t>.  770w  i  S,  sabsec. 
8   043 


COZ.OBAI>0. 

CONSTITUTION. 

Art.  5,  S  21  150 

Art.  5.  I  30   997 

Art  20   .  357 

Art.  20.  I  2  357 

CODE  OF  GIVIIi  PBOGB- 
DtJBfi. 

I  29    899 

»  81.  194  171 

IS  313-319   896 

MILLS'  ANNOTATED 
CODE. 

1  44  «  1003 

KILLS'  ANNOTATED 

STATUTES. 

Tolome  2. 
I  2505  167 

MILLS'  ANNOTATBD 
STATUTES,  REVISED 
SUPPLEMENT. 

Tolome  3. 

? 1986h,  1936p  997 
2609    187 

BBTISED  STATUTES  1008. 

!618   ...1S4.  994 

520    994 

1685    135 

19.53    150 

S  IQ.VJ.  19S6   138 

»  2612,  21162.  2664    993 

h  4M  8,  4522.  1003 

1  6060    612 

CITI  CHARTERS. 
1)eaTeT,  i22b  MS 

LAWS. 

1887.  pp.  332.  883.  384,  SI 

12-14.  ir,   141 

1905.  p.  280,  I  1   167 

1907,  p.  315,  11  097 

1000^  p.  470    150 

IDAHO. 

CONSTITUTION. 

Art.  1.  I  7  690 

-        -   112 


Art.  S;  i  \9. 


REVISED  CODES. 

1630    122 

223S.  labMC.  36.   692 

2315    692 

2316.  snbaec.  1  692 

2316    692 

3402    408 

i  4138,  4130. 5118   853 


i  6110    408 

I  7656   849 

i^wa 

1011.  p.  848    112 

DIDXAN  TERBnOBT. 

See  OUaboma. 


KAirSAS. 

CODE  OF  CIVIL  PRO- 
CEDURE. 
$  747  :  1019 

GENERAL  STATUTES  1009. 

I  1238   1016 

I  2226   1014 

S  27(B   1010 

«343e.  3447,  3497  1028 

H  4347,  4348  1022 

8  6348   1019 

S  7285   1014 

S  7879   1016 

»  8095-8112  1010 

f  9332   1028 


xoirrANA. 

CONSTITUTION. 
Art.  B,  I  28   104 

REVISED  CODES. 

8187    77 

3182    81 

I  32.'>9,  8287   604 

3289    803 

4502   10li4 

8  4635,  4G38   8y9 

S  62.53    89 

I  64(14    100 

II  6.T85    89 

I  6794    »1 

I  «SK1   -.10^1 

t,  7009    lOO 

«  7109    81 

S  7201   8.0 

S  7S(i7    73 

S  7873   1061 

S  7875    81 

§  8028    73 

S  8336   i   102 

U  8416,  9290   95 

f  9350,  gubsecs.  2,  4   95 

LAWS. 

1909.  ch.  133.  S  3  104 

1911.  cb.  112,  SS  2-4  1062 

BEVADA. 

CUTTING'S  COMPILED 

LAWS. 

li  550.  663.2886    27 

4208    17 

4271    5 

4554    10 

4784    17 

LAWS. 

1861.  ch.  56.  M  123.  126. 
Amended  by  Laws  1879, 

ch.  131   27 

1866,  ch.  47.  88  1,  7  827 

1879.  ch.  m    27 

1879.  ch.  131.  14   27 

1897.  ch.  106.  I  101   27 

1908-09.  cb.  181,  17  006 

1908-00.  ch.  153   fi06 


BEW  MEXICO. 

CONSTITUTION. 
Art.  6.  I  20   860 

COMPILED  LAW«  M07. 

K  1560    857 

IGOS    800 

2221    842 

2304    &17 

2552    8.T6 

2GS.5.  subsec.-35    857 

3148    846 

S$  3224,  3230.  3232,  3243. 

3387    860 

I  4019    857 

LAWS. 

1899.  cb.  22,  S  31...   831 

1809,  cb.  60   KS7 

190.>,  ch.  79.  8  102,   856 

1007,  ch.  67,  8  21   734 

1009,  ch.  87    846 

1909,  ch.  127.  88  2,  11....  735 

OKLAHOMA. 

CONSTITUTION. 

Art.  2.  1  10  664 

Art.  7.  1  15  216 

Art.  9.  1  22   880 

Art.  17,  I  4   832 

WILSON'S  REVISED  AND 
ANNOTATED  STAT- 
UTES 1008. 

8  4028    206 

8  4256    194 

E  4344    184 

COMPILED  LAWS  1900. 

3  2ri01    883 

8  2595    722 

8  2)!0(i    883 

89  3106.  3202   32:* 

8  6207    726 

a  67.X1.  6773.   4W 

$  GSX\    887 

89  (1873,  6870    4li0 

a  6017   726.  887 

88  *mi8.  6021,  6922   887 

8  6948   648,  649 

8  h-nr.i    648 

8  0955   883 

9  7794    726 

INDIAN  TERRITORY  AN- 
NOTATED STAT- 
UTES 1899. 
tS  1820-1843    189 

MANSFIEIJ)'S  DIGEST. 

88  2522-2.545  (Ind.  T.  Ann. 
St  1809.  88  1820-1843)..  180 

LAWS. 

MuBkogee  NatioD  1880,  p. 

60.  8  1   838 

1905,  ch.  18,  8  1  209 

1007-08.  ch.  26.  art.  1....  332 

1909.  ch.  14,  art.  7  051 

mo,  d).  87  216 


OBEOON. 

CONSTITUTION. 

Art.  1,  8  11  818 

Art.  8   080 

Art.  3,  8  1  814 

Art.  11.  i  2  412 
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BELLINGER  &  COTTON'S 
ANNOTATED  CODES  ft 
STATUTES  1801. 

I  797.  Amouled  bj  Lam 
1909,  p.  69  SOS 

LORD'S  OREGON  LAWS. 

27    973 

87  1123 

8 68.  72.   822 
174,  177   302 

233,  subsec.  4  457 

300,  BubBec.  3  4o7 

5  325.  337   96fl 

395  822 

417  1123 

612,  mibsec.  1  414 

815  814 

548   276.  814 

549   814 

550,  subsecs.  2,  4  659 

554    308 

723    314 

725   311 

727,  subsec.  8  276 

776    273 

708,  Babaec.  2   276 

709,  subaec.  30  314 

808    803 

860   1094 

868    805 

868.  sabsec.  3  818 

S  1621.  1623  272 

1  4406-4424    806 

5834  et  seq  293 

B8r,7   302 

588.%,  5965   293 

i  6701,  6737-6765,  6748, 

6749.  675a  822 

I  7ftS3   314 

1  7103    809 

I  7351    281 

i  7416   279,  201 

fx  7420,  7425   291 

1  7420    279 

H  7566,  7569   820 

CITY  CHARTERS. 

McMiDDTille,    8    8.  Sp. 
Laws  1903,  p.  602   298 

SPECIAL  LAWS. 
1908.  p.  502.  I  a  28S 


LAWS. 

3001,  p,  173. 1  1  814 

lii '7.  p.  89,  H  1-ia  806 

1907.  op.  71,  75,  82.  87,  85, 
H  12.22,  28.  SI.  82.  68. .  980 

im  p.   805 

1900.  pp.   319,  321,  826, 
.SL'7,         331,  H  4,  11, 

24,  27.  88,  42   417 

1911.  p.  106  814 


UTAH. 

COMPILED  LAWS  1007. 

6  20    70 

I  39    88 

I  506   1075 

t,  511,  Bubaec.  7  1075 

65  .'■>27.  329,  2(120  1075 

I  3233    465 

fi  3742   798 

41.')d,  4161   58 

I  5015   81 


WASBIKGTOir. 

CONSTITUTION. 

Art  1,  118,  12....  1101 

Art.  1.  I  16   864 

Art.  1,  I  21  1101 

Art.  7.  H  1.  2  1101 

Art.  li.  I  15   780 

Art.  15,  K  1.  8  232 

BATXINGER-S  i\NNOTAT- 
ED  CODES  ft  STATUTES 
I  4807    475 

RE10MGTON  &  BALLIN- 
GEB'S  CODE. 
S  156   481 

I  nil   716 

S  21>2    694 

5  :^08    475 

g  40,S    251 

S  .1S2    737 

55  7S6.  788.   481 

j  927    864 

ii  m  940.  

11^  sea 


{  1162.  Amended  by  Laws 

1896.  ch.  88   244 

1168   244 

1317    493 

l.'i36    263 

1540    737 

17.'i2   749 

2424    6M 

I  3fi27.  8628   n6 

B  4785    476 

ti  5917    737 

8  6263  et  Beg   254 

I  6269    254 

f  6318    466 

H  7488,  7480.   487 

I  7507.  Buhsec.  5   476 

7672,  7683.  7720.  7780  487 

fi  7731.  subsec  13   487 

h  8738,  8739   487 

S  8740   487.  8M 

fiS  9258.  92S8.  0262.  926S..  472 

LAWS, 

1889-90.  p.  731   232 

1895.  ch.  88    244 

1909  (Ex.  Seas.)  ch.  8  fiOl 

1911.  chs.  10,   11  501 

1911,  ch.  74  1101 

1911,  ch.  74.  H  11,  27.... 1101 
19U,  ch.  121  265 


WTOMnra. 

CONSTITUTION. 
Art.  14,  H  1-3  ..126 

REVISED  STATUTES  1890. 
H  1112.  1113.  1232   126 

LAWS. 

1901,  ch.  79    126 

1901,  ch.  79.   Repealed  by 

I^ws  1909,  ch.  50  126 

1901.  ch.  79.  H  1.  3  126 

1901.  ch.  79.  I  4.  Amend- 
ed by  I^awB  1903,  ch.  54  128 

1901,  ch.  79.  I  8  126 

1903.  ch.  64  128 

1900.  ch.  60   126 


STAY. 

See  Appeal  and  Bnor,  |8  467.  47& 

STEAMBOATS. 

See  Intoxicating  Llaaor*.  I  53. 

STIPULATIONS. 

See  Criminal  Law.  {  1105.  - 

514.  Under  a  stipalation  In  a  fannlclde  case, 
4,  that  the  oourt  was  not  warranted  in  in- 
BtnTCting  the  Jury  that  an  arreat  was  unlawful 
—State  T.  Meyers  (Or.)  81& 

STOCK. 

See  Gorporatloiu,  H  84-80,  116. 


STOCKHOLDERS. 


See  Building  and  Loan  Assot-lations,  «  v, 
ConstitutioDul  I«w,  8  18;  CorporatlODs,  88 
84-90.  225-279  TlO. 


STOP,  LOOK,  AND  LISTEN. 

See  Street  Railroads,  8  117. 

STREET  RAILROADS. 

See  Abatement  and  Revival,  8  55;  Api>eal  and 
Error,  88  930.  1030.  1070;  Carriers.  88  12, 
247,  286,  321;  Evidence.  If  195.  473,  474; 
New  Trial.  6  108;  Trial,  fl  260,  296;  Wit- 
ueBses,  8  268. 

n.  aXGITLATION   AND  OPERATION. 

8  91.  An  ordinance  requiring  two  operators 
on  a  street  car,  hdd  intended  to  protect  travel- 
ers as  well  as  passengers,  so  that  an  automobU- 
ist  could  rely  on  Its  violation  as  DegligeDce.— 
Oswald  v.  Utah  Light  &  Ry.  Co.  (Utah)  46. 

8  98.  Going  upon  a  street  railroad  track 
without  looking  for  approaching  cars,  or  ascer- 
taining their  distance  and  rate  of  speed,  held 
not  the  exercise  of  reasonable  care.— Spear  v. 
United  Railroads  of  San  Francisco  (CaL  App.) 
956. 

8  99.  Reliance  of  an  express  driver,  negli- 
gently upon  a  street  car  track,  upon  the  motor- 
man's  exercise  of  care  to  avoid  injury  held  no 
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iefense  to  an  action  by  a  third  persoa  for  In- 
Joriea  ncultlDK  from  a  coUieion  between  the  car 
and  th«  wagon.— Spear  v.  Unitad  Bailroada  of 
San  FnndKo  (GaL  App.)  9B6. 

I  90.  Plaintiff  held  gnilty  of  contribntory 
negligence  pre<diidina;  recovery  for  injury  to  an 
automobile  by  collialon  with  a  street  car. — Os- 
wald V.  Utah  Light  &  By.  Co.  (Utah)  46. 

I  lis.  In  an  action  iigalnst  a  street  railxoad 
company  and  another  for  personal  Injorlea 
caused  to  plaintiff  by  a  collision  on  the  track* 
littd,  that  evldeDce  as  to  the  motorman's  com- 
petency was  inadmissible,  as  not  bearing  upon 
tht  issue  of  his  negligence  at  the  time  the  In- 
foiy  ocenrred.— Spear  t.  United  Bailroada  of 
Ban  Francisco  (Cal.  App.)  9e& 

I  llA.  In  an  action  for  negligence  resulting 
In  personal  Injuries,  held,  that  whether  a  mo- 
toman  warned  an  express  wagon  at  a  certain 
place  was  irrelevant  to  the  Issne  whether  the 
express  wagon  was  warned  by  another  motor- 
man  at  tha  place  of  tlie  accldentr-Spear  t. 
United  Railroads  of  San  Frandaoo  (GaC  An>.) 
966. 

I  117.  It  is  not  negligence  per  se  for  a  person 
to  attempt  to  cross  a  street  railway  when  a  car 
Is  approaching.— Spear  t.  United  Railroads  of 
San  Francisco  (Cat  App.)  956. 

I  117.  In  as  action  against  a  street  car  com- 
pany for  InJniT  to  an  aotomoblle  by  collision, 
whether  defendaDt  was  negllB^nt  held  a  jury 
Qnestion.— Oswald  v.  Light  &  Ry.  Co.  (Utah)  46. 

t  117.  While  It  ta  nsnally  contributory  n^- 
ligence  as  a  matter  of  law  to  fall  to  look  and 
listen  before  crossing  a  steam  railroad  track,  the 
question  Is  usually  left  to  the  jury  in  case  of 
street  re  ilroads^-Oswald  T.  Utah  Ll^t  &  By. 
Co.  (Utah)  46. 

i  118.  Instruction  as  to  daty  of  a  person 
travelKg  upon  or  near  a  street  railroad  track 
held  properly  giTen.— Spear  y.  United  BaQroads 
of  San  Francisco  (Cal.  App.)  956. 

t  lia  On  stated  facts,  held,  that  the  refusal 
of  an  instruction  as  to  contributory  negligence. 
Id  an  action  for  personal  injuries,  was  error. — 
Spear  t.  United  Bailroada  of  San  Francisco 
(Cal.  App.)  956. 

I  118.  Refusal  of  requested  instruction  as  to 
a  motorman's  duty  to  ring  his  bell  and  hJ,B  fail- 
ure to  do  so.  In  an  action  for  personal  injuries 
resulting  from  a  collision  between  a  car  and  an 
express  wagon,  held  error.— Spear  t.  United 
Railroads  of  San  Francisco  (CaL  App.)  956. 

I  119.  Findings,  In  an  action  against  a  street 
railway  company  and  an  exjiress  cMupaay  for 
injuries  to  plaintiff  resulting  from  a  collision 
between  a  car  and  an  express  wagon,  htid  not 
so  inconsistent  as  to  require  that  a  verdict 
against  the  street  railway  company  be  set  aside. 
—Spear  t.  United  Bailroada  of  San  Francisco 
(CarAnp.)  9S6. 

STREETS. 

See  I>edlcation,  i  07;  Easements,  |  14 ;  Emi- 
nent Domain.  g|  2,  47,  68;  Municipal  Corpo- 
rations. H  274^708.  744,  770^6;  Naviga- 
ble Waters,  |  86. 

STRIKING  OUT. 

See  Criminal  Law.  H  696,  1099,  1102;  Trial, 
SI  91,  96;   Waters  and  Water  Conrsei,  i 

126. 

SUBMISSION. 

See  Arbitration  and  Award,  1 12. 

SUBPCENA  DUCES  TECUM. 

See  Evidence,  S  368. 


SUBROGATION. 

16.  Purchasers  under  mortgage  foredoeure 
t  snbK^ted  to  the  mortgagees'  ri|^ 
against  a  remainderman  nnder  the  mortgagor's 
wiU.— President  and  Trustees  of  Tualatin 
^idemy  &  Pacific  University  v.  Keene  (Or.) 

SUBSCRIPTIONS. 

See  OoxpontlonB,  M  84-90.  220. 

SUIT. 

See  Action. 

SUMMONS. 

See  Pro  esse. 

SUNDAY. 

See  Statutes,  f  26;  Time. 

SUPERINTENDENTS. 

See  Municipal  Corporations,  |  206. 

SUPERIOR  COURTS. 

See  Onrti,  {  183. 

SUPPLEMENTARY  PROCEEDINGS. 

See  BzecnUon,  H  S98,  402. 

SUPPLIES. 

See  BleetiiHU,  1  227. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waten  and  Water  Courses,  H  119,  126. 

SURRENDER, 

See  Corporations,  {  84. 

SURVEYS.  . 

S^  Public  Lands,  H  81.  35^  145;  Bailioada,  | 

SURVIVORSHIP. 

See  Appeal  and  Error,  i  1001 ;  Death,  H  B,  6. 

TAXATION. 

See  Commerce,  H  63,  69;  Covenants,  |  96; 
Drains,  M  71,  76,  90:  Execution.  S  288; 
Licenses ;  Mines  and  Minerals,  I  23 ;  Mort- 
gagee, U  200,  664;  Municipal  Oorpotations, 
H^^-SU,  960,  954;  Tenancy  in  Common. 

n.  ooHSTinmoirAi.  bequirb. 

KENTS  AND  BESTBZOTIOMS. 

I  40.  Industrial  insurance  law  held  not  to 
violate  Const  art  7,  If  1,  2,  providing  that 
property  shall  be  taxed  according  to  Its  value 
in  money  and  that  all  taxation  shall  be  equal 
and  uniform.— State  t.  Clausen  (Wash.)  1101. 

V.  I.EVT  AMD  ASSESSMENT. 
(E)  AssCBsmeat  R«ll*  Books. 

I  421.  An  assessment  on  which  a  tax  sale  is 
based  held  void  for  insufficient  description  of  the 
property. — Sears  v.  Murdock  (Or.)  80S. 
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(G)  Review*  Cerreettoa,  or  SettliiK  Aalde 
•f  AsMmBieBt. 

§  485.  Evidence  held  to  show  that  an  assess- 
ment for  taxation  of  a  leasehold  of  university 
land  over  $90,000  would  be  excessive  and  un- 
reasonable^—MetropoUton  Bldg.  Go.  T.  Kioe 
Couutr  (Wash.)  49S. 

XX.  8AI.E  OF  LAHD  FOR  NONPAY- 
MENT OF  TAX. 

fi  0T9.  The  facts  hcM  not  to  excuae  the  tax 

collector's  failure  on  selling  for  the  state  land 
sold  it  for  taxes  to  mail  notice  of  sale,  as  re- 
quired by  Pol.  Code,  S§  36G0,  3897,  to  the  per- 
sons to  whom  the  land  was  last  assessed.— 
Smith  V.  Furlong  (Cal.)  527. 

§  679.  A  tax  deed  issued  upon  a  certificate 
of  snle  to  a  county  Acid  void  tor  irregularities 
in  the  issuance  of  the  certificate  of  sale. — Em- 
pire Ranch  &  Cattle  Co.  t.  Coldren  (Colo.)  100.). 

I  087.  A  delinquency  certificate  held  invalid 
because  improperly  including  certain  items  as 
oosta  in  a  torecloBiire  anitw— Trumbull  v.  Bruce 
(Wash.)  472. 

I  GS7.  Under  the  direct  piovi^ons  ot  Rem. 
A  Bal.  Code,  (  9202.  the  faflure  of  a  holder  of 
a  certificate  of  delinquency  to  pay  ell  taxes 
due  and  unpaid  on  the  property  before  apply- 
ing for  foreclosure  avoids  bis  right — TmmbiUl 
v.  Bruce  (Wash.)  472. 

}  GS7.  Where  the  holder  of  a  delinquency 
certificate  paid  later  accruing  taxes,  such  taxes 
were  no  longer  delinquent,  and  could  not  at  a 
later  time  be  incladed  in  another  delinquency 
certificate.- Tmmball  t.  Bruce  (Wash.)  472. 

X.  RXISEUCPTIOH  FR<nf  TAX  SALE. 

S  695.  The  right  of  the  former  owner  under 
Pol.  Code,  S8  3780,  3817,  to  redeem  land  sold 
the  state  for  taxes  any  time  before  the  state 
disposes  of  it,  held  not  affected  by  an  atteuuited 
sale  of  the  land  without  notice  lequired  by 
section  8887.— Smith  r.  Furlong  <Cal.)  627. 

S  708.  Where  a  certificate  of  delinquency  of 
taxes  was  foreclosed  and  reduced  to  judgment, 
the  judgment  supplanted  the  certificate,  and 
it  was  of  no  more  effect,  and  hence  was  not  the 
subject  of  redemption.— Tmmbull  t.  Bruce 
(Wash.)  472, 

S  708.  Where  a  foreclosure  proceeding  upon 
a  particular  certificate  of  delinquency  is  dis- 
missed, the  court  is  without  jurisdiction  to 
grant  general  relief  or  eetabliBh  an  equitable 
lien  for  taxes  paid.— Trumbull  t.  Bruce  (Wash.) 
472. 

i  713.  In  view  of  Rem.  &  Bal.  Code,  H  0258, 
02.'>0,  02(>5.  Acid,  that  one  tenant  in  common, 
having  paid  a  judgment  recovered  upon  a  delin- 
quency certificate  and  received  an  assignment 
tnereof,  is  entitled  onl^  to  a  certificate  of  re- 
demption vesting  in  him  a  lien  upon  all  the 
laud  until  proportionately  reimhurxed  by  tlie 
other  owners.— Trumbull  t.  Bruce  (Wash.)  472. 

ZX.  TAX  TITLES. 

CA]  Title  and  Rlvhts  of  Purclnwer  mt  Tax 
Sale. 

f  734.  Tax  certificate  issued  under  Acts 
IR09,  c.  22,  i  31,  vests  title  in  the  purchaser, 
wbicb  cannot  be  invalidated  for  irregularities 
in  proceedings  not  fraudulent  or  amounting  to 
jurisdictional  defects.— Straus  v.  Foxwortb  (M. 
M.)  831. 

(B)  Tax  Deeds. 

S  748.  A  valid  assignment  of  the  certificate 
of  laud  sold  to  a  county  is  essential  to  the  issu- 
ance of  a  valid  tax  deed. — Empire  Ranch  &  Cat- 
tle Co.  V.  Coldren  (Colo.)  1005. 

S  761.  Tax  deed  held  not  void  for  clerical 
iriittake  in  recital  of  date. — Downer  v.  Schmidt 
(Kan.)  1013. 


I  772.  If  it  is  clear  from  the  writing  of  an 
entire  tax  deed  that  a  term  therein  was  inad- 
vei'tently  used,  it  may  be  rejected. — Downer 
Sclimidt  (Kan.)  1013. 

S  7:^8.  A  tax  deed  to  land  sold  to  a  county 
held  void  upon  its  face  for  invalidity  of  the  as- 
si<;Dment  of  the  tax  sale  certificate  to  the  gran- 
teo  in  the  deed. — tin  pi  re  Banch  &  Cattle  Co.  T. 
Coldren  (Colo.)  1005. 

E  '759.  In  view  of  Pol.  Code,  |{  3897.  3898, 
held,  that  a  snle  by  the  state  of  land  sold  it  for 
I  axes  is  invalid  despite  the  recitals  in  the  deed 
if  there  has  been  no  notice  given  by  malL — 
Smith  V.  Furlong  (Cal)  527. 

(C)  Actions  to  Confirm  or  Try  Title. 

S  800.  The  holder  of  the  legal  tide  to  land 
may  sue  to  quiet  title  against  an  Invalid  tax 
deed  without  tendering  taxes  paid  by  the  de- 
fendant.—Etapl  re  Ranch  ft  Cattle  Co.  t.  Co^ 
dren  (Colo.)  1005. 

xnr.  DISPOSITION  of  taxes  col- 

ZECTED.  AND  FAILURE  OF  LOCAL 
AUTHORITIES  TO  COLLECT. 

I  916.  In  an  action  by  one  county  against 
another  county  for  taxes  collected  by  defendant 
county  on  property  claimed  to  be  in  plaintiC 
countS',  evidence  Add  to  sustain  a  finmng  for 
gUinti£— Lyon  County  v.  Storey  Gonnt^  (NaT.) 

TAX  DEEDS. 

See  Taxation,  §}  421,  679,  748-789.  80a 

TAX  TITLES. 

See  Taxation,  H  734-800; 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  H  28^  69:  Monicipal  Corporar 
tiou^  H  683.  1035;  BiUlroada,  i  232;  ^Kial, 

TENANCY  BY  SUFFERANCE. 

See  Landlord  and  Tenant  i  117;  FteaObBft 

s  a 

TENANCY  IN  COMMON. 

See  homestead,  |  84;  l^txation.  i  718. 

L  CREATION  AHD  EXISTEHOB. 

{  6.  Under  the  terms  of  a  contract  for  tha 

purchase  of  land,  default  in  payments  held  to 
sever  the  purchasers'  cotenancy. — Northern 
Assur.  Co.  of  Loudon  v.  Stout  (Cal.  App.)  617. 

IL  MUTUAL   RIGHTS,  DUTIES,  AND 
LIABILITIES  OF  COTENANTS. 

S  14.  Ouster  of  one  tenant  in  common  by 
his  cotenant  must  be  shown  by  stronger  evi- 
dence than  Is  necessary  to  snstain  an  ordlnair 
claim  of  adveisB  posse8sIon.^]lhureh  T.  State 

(Wash.)  711. 

S  14.  The  tenant  out  of  possession  must 
have  actual  notice  of  the  adverse  holding  or 
the  possession  must  be  so  notorious  that  no- 
tice on  his  part  will  be  presumed.— Church  t. 
State  (Wash.)  711. 

8  15.  Estate  of  a  tenant  not  in  possession 
held  not  determined  by  adverse  possession  for 
the  statutory  period,  unless  there  is  an  ouster 
by  his  cotenant— Church  v.  State  (Wash.)  711. 

I  19.  One  in  possession  of  government  land 
as  cotenant  of  another  cannot  acquire  a  home- 
stead right  to  the  «cclu8ion  of  bis  cotenant — 
Lytle  T.  Devlin  (Xev.)  15. 

I  20.  The  purchase  by  the  wife  of  a  tenant 
in  common  of  a  tax  certificate  against  the  en- 
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tite  land  Inures  as  a  rei3emption  to  the  benefit 
of  all  the  other  tenants;  the  wife  Sd  respect  to 
her  community  interest  beine  a  cotenant.— 
Trumhull  V.  Bruce  (Wash.)  472. 

$  20.  Where  one  tenant  in  common  paid  a 
Judgment  for  taxes,  and  took  an  aB^gnment 
thereftf,  such  payment  operated  merely  as  a  re- 
demption for  tlie  benefit  of  the  otber  tenants  in 
common. — Trumbull  t.  Brace  (Wash.)  412. 

S  35.  A  tenant  In  common,  having  sold  the 
land  at  a  specified  rate,  held  the  agent  of  his 
cotenant,  and  therefore  required  to  account  to 
bim  for  the  amount  actually  secured  for  the 
€»mmon  property. — Shaw  v.  Shaw  (Cal.)  1048. 

ni.  BIGHTS  AND  LIABIUTIES  OF 
COTEITANTS  AS  TO  THIRD 
PERSONS. 

S  44.  Sale  by  cotenant  held  not  to  divest  bis 
associates  of  their  interest,  though  the  legal  ti- 
tle to  the  property  was  in  the  seller, — Twin  Falls 
Orchard  &  Fruit  Co,  t.  Salsbury  (Idaho)  11& 

TENDER. 

See  Cancellation  o£  Instruments.  S  87;  Inter- 
est. §60;  Mortgaees,  H  312,  005;  Vendor 
and  Purchaser,  S  206. 

I  16.  No  formal  tender  need  be  made  in 
cnse  of  absolute  refusal  to  accepL — Ward  t. 
Thomdyke  (Wash.)  593. 

TERRITORIES. 

See  Ekiult7,  fi  409. 

TESTAMENTARY  CAPACITY. 

See  Wills,  §  6. 

THEFT. 

See  Larceny. 

TIMBER. 

Sep  Damages,  §  146;  Pleading,  (  S;  Trespass, 
il  02,  61. 

TIME. 

See  Appeal  and  Error,  S§  345.  356.  771,  77.^ 
!).'5fi:  Contracts,  §  212;  Criminal  Law,  §$ 
10C9.  1071,  1098.  1099,  1102,  1106;  Excep- 
tions,  Bill  of;  Judges,  {  25;  .Tudfcment,  fi 
OoO:  Process,  1161;  Rape,  |  52;  Sales,  |{ 
81.  273.  418;  Vendor  and  Purchaser,  ||  8a, 
186, 

For  assessing  corporate  stock,  see  Corporations, 

8  90. 

For  Sling  lien,  see  Mechanics*  Liens,  {  132, 
To  sue  in  mechanic's  Hen  proceedings,  see  Me- 
chanics' Liens,  {  260. 

S  10.  When  the  last  day  for  commencing  an 
action  is  Sunday,  an  action  commenced  on 
Monday  is  not  too  late,  under  Code  Civ.  Proc.  § 
747  (Gen.  St.  1909,  §  6343).— Elmore  v.  Fan- 
ning (Kan.)  1019. 

TITLE. 

See  Abandonment,  §  2 ;  Adverse  Possession; 
Animals.  §  10;  Appeal  and  Error,  §  171; 
Cancellation  of  Instruments,  §  37;  Carriers, 
S  58;  Chattel  Mortgages,  J  254;  Deeds,  S 
165:  Ejectment,  §§  11,  69:  Eminent  Domain. 
§  325;  Evidence,  5  253 ;  BVaudulent  Convey- 
ances, 8  200;  Hizbways,  §  88;  Husband  and 
Wife.  §§  254,  270;  Inspection,  §  6;  Naviga- 
ble Waters,  {  36;  Public  Lands,  S  31;  Quiet- 
ing "ntle;  Statutes,  S§  107,  118;  Taxation, 
734-800;   Tenancy  in  Common,  S  44. 


TOOLS. 

Master  and 

TORTS, 


See  Liens,  |  11 ;  Master  and  Servant,  H  101- 
121, 


See  Action,  S  50;  Assault  and  Battery;  As- 
signments, I  24;  Fraud;  Libel  and  Slander; 
Jiunicipal  Corporations.  S§  744-84.3 ;  Negli- 
gence; Principal  and  Agent,  §  150;  Tres- 
pass;  Trover  and  Conversion. 

'5  8.  The  publication  of  plointifTs  photo- 
graph in  a  newspaper  held  not  to  violate  aaj 
legal  right  of  privacy  ao  as  to  make  the  publi- 
cation an  actiiKiable  wrong.--Hillmaa  t.  Star 
Pub.  Co.  (Wash.)  594. 

TOWNS. 

See  Municipal  Corporations,  H  106,  6S0,  681; 

Railroads,  §  76. 

TRADE  FIXTURES. 

See  Evidence,  %  474. 

TRANSCRIPTS. 

See  Appeal  and  Error,  fiS  596.  773,  801;  Orbn- 
inal  Law,  §g  1099,  1105,  llOa 

TRESPASS. 

See  Abatement  and  lUvival,  i  OB;  Animals,  8 

07  ;  lUilroadfl,  I  63. 

I.  ACTS  CONSTITUTZNO  TRESPASS 
AND  LLABILITY  THEBEFOK. 

{  6.  Personal  property  may  be  the  subject  of 
a  trespass.— Peterson  v.  Petterson  (Utah)  70. 

U.  ACTIONS. 
(D)  Dmmave*. 

8  52.  Rule  as  to  damages  recoverable  from 
trespasser  cutting  standing  timber  stated.— Bail- 
ey V.  Hayden  (Wash.)  720. 

8  61.  Rem.  &  Bal.  Code,  §  939,  allowing 
treble  damages  against  an  intentional  trespasser 
who  cuts  timber,  is  penal  in  its  nature,  and  must 
be  strictly  construed.— Bailey  t.  Hayden  (Wash.) 
720. 

§  61.  Under  Rem.  &  Bal.  C^e,  8  939,  and 
in  view  of  section  &40,  held,  that  a  willful  tres- 
passer who  cuts  timber  is  liable  for  only  three 
times  simple  or  compensatory  damages.— Bailey 
V.  Hayden  (Wash.)  720. 

TRESPASS  TO  TRY  TITLE. 

See  Qaieting  Title,  8  44. 

TRIAL 

See  Account  Stated ;  Alteration  of  Instruments, 
88  29.  30;  Animals,  f  70;  Appeal  and  Error, 
it  179,  218.  237.  262,  207,  436.  882,  928,  930, 
956-982.  904.  1033,  1004,  1066,  1068,  1070. 
1078,1135.1170:  Bankruptcy,  8  304;  Banks 
and  Banking.  8  270;  Bills  and  Notes,  jj  539; 
Brokers,  8  88;  Burglary,  |  46;  Carriers,  | 
321 ;  Continuance;  Contracts,  8  353 ;  Cor- 
porations, 8  116;  Costs;  Criminal  Law,  8S 
619-881,  1172;  Death,  8  104;  Explosives: 
Habeas  Corpus,  8  48;  Homicide,  88  269- 
311;  Insurance,  K  188,  645,  668  ;  Jury;  Kid- 
napping, 8  6;  Libel  and  Slander,  8  123 ; 
Logs  and  Logging,  8  33;  Master  and  Serv- 
ant, 88  284-297;    Money  Lent;  Negligence, 
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fiS  92,  136-139;  New  Trial;  Phyaicfans  and 
HurgeoDs,  I  18;  Principal  and  Aeent,  § 
124;  Prostitution;  Railroads,  U  400.  484; 
Rape,  J  50;  Sales,  f  364;  Stipulations: 
Street  Railroads,  SI  117,  118;  Trover  and 
Conversion,  S  6i :  Vendor  and  Parchaser,  f 
185;  Venue;  Wills,  S  316. 

I.  HOTIOE  or  TRIAX.  AMD  PBEUMI- 
MART  PBOCEEDnrOS, 

I  3.  It  is  within  the  discretion  of  trial  coart 
to  allow  Bepnrate  trials  to  several  defendants. — 
Herbert  t.  Wagg  (Olil.)  209. 

m.  COURSE  AND  CONDUCT  OF 
TRZAI.  IN  OENEBAI.. 

S  25.  The  burden  of  proof  held  to  be  upon 
[daintiff  in  libel  giving  liim  the  right  to  open 
and  close.— Coffman  t.  Spoliane  Chronicle  I*iib. 
Co.  (Wash.)  596. 

I  25.  The  burden  of  prtMrf  held  upon  a  de- 
fendant pleading  the  truth  to  a  libel  per  se  bo 
as  to  give  him  the  right  to  open  and  close.— 
CorTmao    v.    Spokane    Chronicle    Pnb.  Co. 

(Wash.)  59a 

8  25.  Plaintiff  has  the  rijrht  to  open  and 
close  wherever  the  general  issue  or  a  fceneral 
or  special  denial  is  pleaded.  irre8pe<'tiTe  of 
what  the  defenses  may  be. — Coffman  T.  Spokane 
Chronicle  Pob.  Co.  (Wash.)  596. 

IT.  RECEPTION  OF  EVIDENCE. 

(C)  Obje«4lo«s,  Motlona  to  Strlica  Omt,  Md 
■aeeytlOHS. 

I  91.  A  motion  to  strike  testimony  which 
was  admitted  without  objection  was  properly 
refused.— In  re  Trucks'  EState  (Cai.)  673. 

I  06.  Where  a  motion  to  strike  went  to  the 
whole  of  an  exhibit  consisting  of  two  sheets 
of  paper,  one  of  which  was  admissible,  the 
motion  was  properly  denied. — Dakin  v.  Queen 
City  Fire  Ins.  Co.  of  Sioux  Falls.  &  D.  (Or.) 
410. 

V.  ARGUMENTS  AND  CONDUCT  OT 

GOUNSEX. 

S  121.  In  an  action  for  damages  for  assault 
and  battery,  statement  in  argument  character- 
izing deTendanta'  act  as  a  crime  held  legitimate 
argumenL—Stark  v.  Epler  (Or.)  276. 

S  121.  The  jury  Md  not  to  have  understood 
from  a  statement  of  counsel  and  argument  that 
counsel  himself  intended  to  testify  in  the  case. — 
Kalberg  v.  The  Bon  Marche  (Wash.)  22T. 

VI.  TAKING  CASE  OB  QUESTION 

FROM  JURY. 

CA)  (tnestloHw  of  Lkvt  or  oC  Fact  !■  Oen« 
eval. 

8  139.  It  is  error  to  withdraw  a  case  from 
the  jury,  or  to  direct  a  verdict,  when  tliere  is 
evidence  to  sustain  contentions  of  both  parties. 
— NplfridKe  V.  Leonard-Ileffner  Machinery  Co. 
(Colo.)  158. 

(C)  DlamlBMsl  or  Honswlt. 

f  163.  In  an  action  for  Injuries  to  a  slope 
cleaner  in  a  coal  mine,  grounds  of  a  motion  for 
nonsuit  held  sufficiently  specific. — Itowisottom  v. 
Union  Pacific  Coal  Co.  (Utnh)  871. 

8  IG5.  A  defendant,  joining  with  his  code- 
f^dants  in  motion  for  nonsuit,  wilt  suffer  with 
them  If  the  order  was  erroneous  as  to  any  of 
them. — Wertz  T.  Lamb  (Mont.)  89. 

Vn.  INSTRUCTIONS  TO  JURY. 

(A)  FroTlnee  of  Coart  and  Jnry  In  Gen- 
eral. 

8  194^  A  charge  Acid  erroneous  in  an  action 
for  the  price  of  goods  sold,  as  being  upon  the 
facts.— Courteney  v.  Standard  Box  Co.  (Cal. 
App.)  778. 


8  194.  An  instruction  in  an  action  for  the 
price  of  goods  sold  in  which  defendant  claimed 
that  plaintiff  acted  as  agent  merely  held  not 
to  chaise  that  plaintiff  was  not  acting  as  agent 
in  writing  certain  letters,— Oourteney  t.  Stand- 
ard Boi  Co.  (Cal.  App.)  778. 

8  194.  Aq  instruction  as  to  the  weight  to  be 
given  negative  and  affirmative  testimony  held 
not  error.- Ayers  v.  Macoughtry  (Okl.)  1088. 

8  194.  In  submitting  a  case  to  a  jury  involv- 
ing the  effect  of  marks  or  brands  on  live  stock, 
held  that  certain  instnictions  should  be  given. — 
Smith  V.  CummiDgs  (Utah)  38. 

8  194.  Power  of  Legislature  and  courts  to 
declare  what  prima  facie  shall  be  sufficient  to 
establish  a  given  fact  stated.— Smith  t.  Cnm- 
mings  (Utah)  88. 

(B)  ireeeMltr  an<l  Snltjeet-lfattcr. 

8  203.  In  preparing  instructlonB,  each  partj 
may  assume  any  reasonable  hypothesis  in  rela- 
tion to  the  facts,  and  ask  the  court  to  declare 
the  law  as  applicable  to  it;  and  It  is  error  to 
refuse,  merely  because  the  caae  supposed  does 
not  include  some  other  hypothesis  equally  ra- 
tional.—.Spear  V.  United  Railroads  of  San  Fran- 
cisco (Cal.  App.)  956. 

5  203.  A  party  is  entitled  to  have  his  theory 
of  the  case  presented  to  the  jury  by  proper  in- 
structions.—Ayer  V.  Moon  (Or.)  991. 

8  206.  Evidence,  in  an  action  on  a  contract, 
had  to  require  a  cautionary  instruction  as  to 
the  oral  admissions  of  a  party,  though  such  In- 
structions are  ordinarily  discretionary  under 
Rev.  Codes,  8  S028.— McCrimmon  v.  Murray 
(MonL)  73. 

8  210.  A  chanre  that,  where  any  witness  has 
willfully  Bwom  mlaely  as  to  any  material  mat- 
ter, it  is  the  duty  of  the  jury  to  distrust  his 
entire  testimony  may  be  properly  given. — Spear 
V.  United  Railroads  of  San  Francisco  (Cal. 
App.)  056. 

§  217.  In  an  action  for  personal  injuries 
against  two  defendant  corporations,  held,  that 
the  refusal  of  the  trial  court  to  give  an  instruc- 
tion as  to  fairness  and  against  undue  sympathy 
was  not  prejudicially  erroneous. — Spear  v.  Unit- 
ed Railroads  of  San  Francisco  (Cal.  App.)  056. 

8  217.  An  instruction  held  to  properly  cau- 
tion the  jury,  as  directed  by  L.  O.  L.  8  SiiS, 
that  they  must  arrive  at  their  verdict  from  the 
evidence.— Peterson  t.  Bogner  (Or.)  805. 

iD)  AvplleabUltr  to  Pl«>a«lntf»  and  BtI- 
denec. 

8  2i't2.  In  an  action  fay  a  miner  for  peiv 
sonal  injuries,  held,  that  an  Instmction  on  prox- 
imate cause  was  misleading  when  applied  to 
the  facts  of  the  case.— Metallic  Gold  Mining 
Co.  V.  Watson  (Colo.)  009. 

g  253.  Refusal  of  trial  court  to  correct  an  in- 
struction setting  forth  the  material  allefiatioua 
of  the  pleadings  so  as  to  include  an  admission 
by  plaintiff  as  to  his  duty  held  error.- Lynes  v. 
Northern  Pac.  Ry.  Co.  (Mont.)  81. 

8  253.  A  requested  instruction,  which  does 
not  state  all  the  facts  bearing  on  the  issue  sub- 
mitted, is  properly  refused. — Buhl  Malleable  Co. 
V.  (kronen  (Or.)  317. 

8  2.53.  On  the  issue  of  a  party's  ratification 
of  an  agreement,  a  requestKl  instructioD  held 
properly  refused.— Bnhl  Malleable  Co.  t.  Cronan 
(Or.)  317. 

(K)  Rcqneata  or  Prarcrs. 

8  260.  Instructions  substantially  covered  by 
those  given  are  properly  refused, — Stephens  v. 
Pacific  Electric  Ry.  Co.  (Cal.  App.)  559;  Spear 
V.  United  Railroads  of  San  Francisco  (Cal. 
App.)  0541;  McCrimmon  t.  Murray  (Mont.)  73. 
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i  260.  A  requested  lostniction  In  an  action 
on  ft  fire  policy  as  to  the  effect  ot  the  falling 
of  a  part  of  the  bniMlng  as  avoiding  the  pol- 
icy Arid  properly  refused,  in  view  of  instrac- 
tiong  on  the  Bnbject  given. — Fonntain  t.  Con- 
nectlcnt  Fire  Ins.  Go.  of  Harttord  (GaL  App.) 
6S0. 

S  360.  Where  requested  instructions  cover- 
ing  defendant's  tbeoi?  of  the  facts,  while  not 
inconsistent  with  rational  inferences  frwn  the 
evidence,  have  been  snbetantially  covered  by  in- 
stmctionB  given  by  the  court,  their  refusal  is 
not  error.— Spear  t.  United  Railroads  of  San 
Francisco  (Cal.  App.)  956. 

S  260.  It  Is  not  error  to  refute  reqaested  in- 
RtmctioD  covered  by  the  freneral  charge.— Bohl 
Malleable  Co.  v.  Cronan  (Or)  817. 

i  200.  A  nquested  instruction  on  contriba- 
tor;^  negligence  in  an  action  for  personal  in- 
juries to  a  Btreet  ear  passenger  by  stepping  off 
a  platform  htld  properly  refused  under  the 
evidence  and  in  view  of  instructions  si^^n- — 
Harris  t.  SeatUe,  B.  &  S.  By.  Co.  (Wash.) 
601. 

(O)  ConatractloB  and  Operation. 

i  29S.  An  instruction  to  find  for  defendant, 
If  she  had  a  certain  belief,  held  not  errtmeous, 
J>ecauiie  not  stating  that  the  belief  must  have 
been  the  result  of  plaintiff's  fraud,  where  this 
is  stated  by  other  instructions.— Kearney  v. 
Bell  (Cal.)  ©25. 

ft  205.  InatmctiouB  should  be  read  and  con- 
siderwi  together.— Fountain  v.  Connecticut  Fire 
Ins.  Co.  of  Hartford  (Cal.  App.)  630. 

S  200.  Instruction  in  an  action  on  a  fire  pol- 
icy containinj;  a  fallen  building  clause  held 
to  hiive  correctly  submitted  the  question  of 
whether  a  material  or  substantial  part  of  the 
building  had  fallen  when  the  fire  attacked  the 
insured  goods.— Fountain  t.  Connecticut  Fire 
Ins.  Co.  of  Hartford  (C^l.  App.)  030. 

S  206.  Instruction,  given  at  the  request  of  a 
street  railway  company,  defendant  in  an  action 
for  personal  injuries,  as  to  the  duty  of  a  motor- 
man  to  ring  the  bell  and  aa  to  his  failure  to  do 
BO,  hold  aaved  from  misapplication  by  an  in- 
Btruotion  as  to  the  motorman's  duty,  given  at 
the  request  of  an  express  company,  also  a  party 
defendant  In  the  action.— Spear  v.  United  Rail- 
roadB  of  San  Francisco  (Oat.  App.)  956. 

§  296.  Charge,  in  passenger's  action  against 
a  street  car  company  for  personal  injuries,  held 
not  to  withdraw  issue  of  negligence  from  the 
jury,  when  construed  as  a  whole. — Blue  v.  Port- 
land Ry.,  Light  &  Power  Co.  (Or.)  1094. 

S  20G.  An  instruction  hefd  not  prejudicial 
to  defendant  in  an  action  for  injuries  to  a 
street  car  passenger  by  stepping  from  an  nn- 
linhtpd  pin  tform.— Harris  v.  Seattle,  B.  &  S. 
Ry.  Co.  (Wash.)  601. 

Vm.  CUSTODY,  OOKDUCT,  ANS  DE- 
IJBERATIONS  OF  JURY. 

I  315.  Verdict  agreed  upon  by  jury  after 
averat;e  of  amounts  each  desired  to  award  held 
not  a  quotient  verdict.— Campbell  t>  Brown 
(Kan.)  1010. 

IX.  VEBDICT. 
(A)  General  Verdict. 

S  337.  An  instruction  held  to  state  the  law 
of  the  caBe.— Lynes  v.  Korthern  Fac  By.  Co 
(Mont.)  81. 

(B)  Special  Interrovatorlea  and  Pladinc>> 

S  .1.02.  In  an  action  for  negligence,  held,  that 
the  Bul3mission  of  n.  special  issue,  asi^umin^  what 
no  one  could  dispute,  was  not  prejudicial. — 
^near  v.  I'nited  Railroads  of  San  Francisco 
(Cal.  App.)  QTiO. 


S  35S.  Rule  as  to  effect  of  Incoiulstent  find- 
ings stated.— Spear  v.  United  Ballxoads  of  San 
Francisco  (Cal.  App.)  956. 

I  360.  Rule  as  to  effect  of  findings  Inconsist- 
ent with  general  verdict,  stated.~Si>ear  v.  Unit- 
ed Railroads  of  San  Francisco  (Oal.  App.)  956. 

fi  302.  In  action  for  caasinc  death  by  negli- 
gent sale  of  wood  alcohol,  refusal  to  set  aside 
finding  that  deceased  purchased  no  other  liq- 
uor held  not  error.— Campbell  v.  Brown  (KanO 

3010. 

f  366.  Objection  to  the  form  of  a  special  In- 
terrt^atory  should  be  made  at  the  time  the  is- 
sues are  submitted.— Spear  v.  United  Railroads 
of  -San  ii^ancisco  (Cat.  App.)  956. 

X.  TBXAZi  BT  COURT. 
(A)  Hcartnir  and  Determination  of  Cause. 

I  368.  "Within  the  said  county,"  as  used  In 
agreed  statement  defining  assesament  of  fran- 
cliiae  of  telegraph  company,  defined.— fitate  v. 
Western  Union  Tel^raph  Co.  (Mont.)  S3. 

§  370.  Power  of  court  in  submitting  Issnes 

to  jury  stated.— Selfridn  t.  Leonard-Heffuer 
Machinery  Co.  (Cola)  158. 

S  374..  Power  of  court  to  disregard  verdict 
after  submitting  Issues  to  jury  stated.— Splf- 
ri^^e  V.  Leonard-Heffuer  Machinery  Co.  (Colo.) 

S  384.  On  a  motion  by  defendants  to  dismiss, 
mode  at  tha  close  of  plaintifTs  case,  held  error 
to  render  judgment  for  plaintiff  without  ruling 
upon  the  motion  or  giving  defendants  notice  of 
action.— Oliver  Typewriter  Co.  v.  Burtner  ft 
Ramsey  (N.  M.) 

(B)  FladlBM  «f  Fact  aad  Conelaaloaa 
ot  I.aw. 

§  392.  Requested  findings  of  fact,  inconsist- 
ent with  finding  made  by  the  court  and  based 
on  substantial  evidence  adduced  at  the  trial  of 
an  action  to  establish  a  mining  claim,  are  prop* 
erly  refused. — Lockbart  v.  Washington  tiold  & 
Silver  Mining  Co.  (N.  M.)  833. 

i  396.  A  finding  In  an  action  to  qnlet  title 
treated  as  a  finding  of  an  ultimate  'fact,  and 
not  as  a  mere  conclusion. — ^Pierce  v.  Pierce 
(Cal.  App.)  580. 

I  367.  Refusal  or  failure  of  the  trial  court 
to  make  any  findings  on  material  issues  after 
issue  joined  held  reversible  error,— Colby  t.  Ti- 
tle Ins.  ft  Trust  Go.  (CaL)  913. 

I  404.  In  an  action  to  enjoin  defendant  In 
violating  a  building  restrictiou  contained  in  a 
deed  from  the  common  grantor  from  whom  both 
parties  derived  title,  findings  construed  together, 
and  held  not  to  give  plaintiff  a  right  to  enforce 
'the  covenant  as  oae  made  for  the  benefit  of  his 
land.— Berryman  v.  Hotel  Savoy  Co.  (Cal.)  677. 

$  404.  An  ultimate  fact  shown  by  the  finding 
of  certain  probative  facts  to  have  been  found 
against  the  evidence  must  still  prevail  where  it 
doca  not  appear  that  the  findings  of  the  pro- 
bative facts  dispose  of  all  the  facts  involved  in 
the  pleading.— Pierce  v.  Pierce  (Cal.  App.)  580. 

TROVER  AND  CONVERSION. 

See  Interest,  |  38. 

XL  A0TIOH8. 
(B)  Trial,  Jndvment,  and  Review. 

f  67.  In  an  action  against  a  real  estate  agent 
for  the  conversion  of  plaintiff's  household  goods, 
which  were  placed  in  a  building  with  the  au- 
thority of  the  agent,  the  refusal  of  a  certain 
instruction  Held  not  error.- Bowe  t.  Stilwell 
(Utah)  676. 

TRUST  DEEDS. 

See  Mortgages. 
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TRUSTS. 

See  Corporations,  9  84 ;  EvideDce,  i  253 ; 
E^udiilent  ConveyanceB,  §  181 ;  HuBbaQ'3 
and  Wife.  S  254;  Mines  and  Miaerals,  §  38: 
Principal  uid  Agent,  HI,  71,  76;  Wills,  S 
876. 

I.  OBEATIOir,  EXI8TES0E,  AHD  VA- 
UDITT. 
(O)  OttBStraetlTe  Truta. 

S  94%.  A  will  being  discovered  after  final 
decree  of  distribution  oi  tbe  estate  as  insolvent 
h(ld  properly  admitted  to  probate  as  a  basis  for 
proceedings  for  suit  in  equity  against  the  dis* 
tributees.— In  re  Walker's  Estate  (Cal.)  510. 

IV.  BCANAGEBCENT  AND  DISPOSAI* 
OF  TliUST  FROFEBTY. 

I  A  trustee  making  money  out  of  his 

cestui  que  trust  held  prraumed  guilty  of  fraud, 
unless  he  shows  the  transaction  was  perfectly 
fair.— Smith  t.  Blderton  (Oal.  App.)  563. 

TXZ.  ESTABUSHMEira  AKD  EK- 
FOBCEKEKT  OF  XBITST. 
(0>  AeUona. 

I  S65.  Assertion  of  a  trust  in  property  of  a 
decedent  held  barred  by  lacbes.— Beid  Sarage 
(Or.)  306. 

I  372.  In  an  action  to  establish  a  trust,  pred- 
icated on  a  promise  of  decedent  that  if  plain- 
tiffs would  enter  Into  a  partnership  with  him 
and  look  after  the  business  be  would  give  them 
bis  property  after  he  was  through  with  it,  evi- 
dence held  insufficient  to  sustain  a  finding  for 
plaintiffia.— Keid  v.  Savage  (Or.)  306. 

UNDUE  INFLUENCE. 

See  Contracts,  {  130 ;  Wills,  S§  155-166,  27a 

UNILATERAL  CONTRACTS. 

See  Contracts.  H  I0>  48. 

UNITED  STATES. 

See  Courts,  II  07,  302;  Indians;  Public  Lands, 
It  31-135 ;  Removal  of  Causes. 

I.  GOVERNMENT  AND  OFFICEBS. 

S  83.  Under  Act  Cong.  March  3,  1893,  and 
Act  Cong.  June  7,  1^7.  held,  that  the  detei^ 
mination  of  a  commissioner  to  appraise  and  sell 
Indian  lands  as  to  questions  of  ownership  and 
heirship,  approved  by  the  Secretary  of  the  In- 
terior,  was  res  judicata.— Little  Bill  v.  Swanaon 
(Wash.)  481;   Same  v.  Dyslin  (Wash.)  487. 

UNITED  STATES  COMMISSIONERS.- 

See  United  States. 

UNITED  STATES  COURTS, 

See  Courts,  SS  07,  302. 

UNLAWFUL  DETAINER. 

See  Forcible  Entiy  and  Detainer;  landlord 
and  Tenant,  S  201. 

UNLIQUIDATED  DAMAGES. 

See  Interest,  |  19. 

USURY. 

See  Banks  and  Banking,  f  270. 

X.  TTBUBIOUS  CONTRACTS  AND 
TRANSACTIONS. 

I  2.  Under  provision  of  mortgage  that  stat- 
utes of  Colorado  should  be  the  law  of  tbe  con- 


tract, that  it  called  for  more  than  12  per  cent, 
interest,  contrary  to  Comp.  Laws  1807,  {  2592, 
held  no  defense  in  foreclosure. — Goode  v.  CoItH 
rado  IQT.  Loan  Go.  (N.  MO  SOa 

VACATION. 

See  Appeal  and  Error,  H  082,  1034;  Jndg* 
ment,  IS  138-142.  • 

VALUE. 

See  Carriers,  S  218;  Evidence,  H  I1S>  474. 
Of  property  transferred  by  bankmpt,  see  Bank- 
ruptcy, i  303. 

VARIANCE 

Sec  Appeal  and   Error,  (  867;    False  Pre* 


43a 

VEHICLES. 

See  Munidpal  Corporations,  ||  702,  703. 

VENDOR  AND  PURCHASER. 

See  Ai^>e8l  and  Error,  |  171;  Brokers;  Can- 
cellation oi  Insbniments,  SS  35,  43 ;  Equity,  | 
66;  Escrows,  8  9;  Evidence.  88  83.  41 1.  441 ; 
Fraud,  8  U;  Mortgages,  88  27.  600,  «0«'ii; 
Pleading,  S  8:  Principal  and  Agent.  S  16i); 
Sales;  Taxation,  H  679-687,  605-713,  780; 
Tenaocy  in  Common,  |5  6,  20,  35. 

Z.  REQUISITES  AND  VAIJDITT  OF 
CONTRACT. 

8  18.  A  vendor's  payment  of  a  prior  mort- 
gage debt  held  not  to  impair  the  vendee's  rights 

under  her  option  agreement  to  purchase,  nor 
prevent  her  from  paying  the  part  of  the  price, 
upon  payment  of  which  she  was  to  receive  aa 
eHorow  deed.— Kanfman  t.  All  Persons,  et& 
(Cal.  App.)  586. 

8  20.  A  vendor,  with  knowledge  that  one  of 
tno  purchasers  had  abandoned  the  contract,  re- 
ceiving payment  from  the  other  purchaser,  hrtd, 
in  view  of  Civ.  Code,  8  1589.  that  a  contract 
for  the  sale  of  the  property  to  the  party  mak- 
ing tbe  payments  wouil  be  implied.— Northera 
Assur.  Co.  of  London  t.  Stout  (Cal.  App.)  UlT. 

n.  CONSTRUCTION  AND  OPERA- 
TION OF  CONTRACT. 

8  57.  A  vendee  held  to  have  assumed  a 
mortgage  indebtedness  aa  a  part  of  tbe  pnr- 
chnsc  price.— Kaufnmn  v.  All  Persons,  etc 
(Cal.  App.)  586. 

8  77.  A  vendee  held  entitled  to  pay  all  of 
the  installments  of  the  price  before  the  first 
installment  was  dae.— Kaufman  v.  All  Persona, 
etc.  (Cal.  App.)  586. 

in.  MODIFICATION,  OR  RESCISSION 
OF  CONTRACT. 
(A)  Br  AcraeaiMt  of  Parties. 

I  8&  A  contract  AeM  not  to  have  rescinded  a 
c<mtract  to  convey,  but  to  have  operated  as  a 
new  agreement— Miles  T.  Hemenway  (Or.)  273. 

6  85.  A  contract  vendor  held  to  have  waived 
the  risht  to  forfeit  the  contract  for  the  pur- 
chaser's failure  to  make  a  payment  at  a  fixed 
time  by  failing  to  surrender  notps  given  by  the 
purchaser— Miles  v.  Hemenway  (Or.)  273. 

8  85.  An  agreement  concerning  a  conveyance 
construed  as  to  time  for  paymenL— Miles  v. 
Hemenway  (Or.)  273, 

S  87.  IteRi'ission  of  a  contract  to  convey  con- 
tempintrs  not  only  destruction  of  the  contract* 
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but  also  restoratioD  of  the  parties  to  their 
former  estate  or  situation.— Miles  t.  Hemenway 
(Or.)  273. 

(B)  ReBelaMlon  br  Vendor. 

S  03.  Vendor  of  land  held  not  entitled  to 
forfeit  contract  because  purchaser  refused  title 
rendered  on  grounds  stated  and  finally  beid  un- 
tenable.— Schurger  t.  Moonnau  (IdaAo)  122. 

I  101.  Under  the  terms  of  a  contract  for 

tbe  purchase  of  land,  default  in  payments  held 
to  forfeit  the  contract —Northern  Assnr.  Oo.  <rf 
London  t.  Stont  (Cel.  App.)  617. 

IT.  FEBTORMAKOE   OF  OOHTBAOT. 

<B)  C^Mveyanae. 

{  151.  Under  a  contract  for  sale  of  lots,  held 
a  deed  from  one  to  whom  the  vendor  bad  paid 
was   suflicient.—Herric^  Improvement   Go.  t. 

Kelly  (Wash.)  705. 

(D)  Tmrm*nt  of  PnniliMe  Honttr. 

fi  185.  In  an  action  by  interpleader  to  com- 
pel claimants  to  interplead  tneir  respectiTe 
rights  to  a  sum  due  from  the  complainant  un- 
der a  policy  of  insurance,  held  that  findings 
of  the  trial  court  justified  its  conclnsions  of 
law. — Northern  Assnr,  Co.  of  London  T.  Stont 
(Cal.  App.)  617. 

{  186.  Under  the  facts,  held,  a  parchaser 
abonld  be  granted  a  linrited  time  beyond  that 
provided  in  the  contract  for  making  his  pay- 
ment, so  as  to  save  him  from  a  forfeiture.— 
Herrick  Improvement  Co.  T.  Kelly  (Wash.)  705. 

S  ]87.   Where  a  contract  for  tbe  sale  and 

fiurcbase  of  land  has  been  forfeited  by  default 
n  payments,  tbe  vendor  may  waive  the  for- 
feiture RO  lonp  as  tbe  rights  of  third  persons 
do  not  intervene.— Northern  Assnr.  Oo.  of  Lon- 
don V.  Stout  (Cal.  App.)  617. 

T.  BIOHT8  ANB  UABILITIE8  OF 
FABTIES. 

U.)  Am  to  Elaeli  0<b«T. 

I  190.  A  parchaser  held  to  hare  acquired  an 
equitable  interest  in  an  Insarance  policy  on  the 
property  purchased,  so  as  to  entitle  her  to 
have  its  proceeds  applied  upon  a  mortgage  in- 
debtedness assumed  by  her. — Kaufman  v.  All 
Persons,  etc.  (Cal,  App.)  586, 

S  208.  An  assignee  of  tlir-  equity  of  tfie  ven- 
dor in  a  contract  of  sale  held  not  to  take  it 
subject  to  a  collateral  personal  agreement  of  the 
vendor's  agent — Hemck  Improvement  Co.  t. 
Kelly  (Wtaah,)  705. 

(C)  Bonn  Fide  Parchasem. 

S  229.  Obe  purchasing  land  with  knowledge 
of  facts  putting  a  prudent  man  on  inquiry  held 
cbnrgeable  with  actual  notice  only  of  facta  of 
which  he  would  have  been  informed,  had  he 
made  inquiry.— Herbert  v.  Wagg  (Okl.)  209. 

VI.  BEMKDIEg  OF  VENDOB. 

(A)  Lien  and  Recoverr  of  Land. 

S  2G6.  A  vendor  held  to  have  waived  bis 
vendor's  lien  by  refusing  tenders  of  payment. 
— Kaufman  v.  All  Persons,  etc.  (Cal.  App.) 
58G. 

(B>  Actions  for  Pnrchaae  Money. 

§  SOa.  If  a  contract  for  the  purchase  of  land 
by  defendant  for  the  price  of  which  a  note  was 
given  was  induced  fraud,  defendant  could 
rescind  without  the  aid  of  equity,  and  show  the 
fraud  as  a  basis  for  claiming  damages  in  an 
action  agnin«t  him  on  the  note,— Mael  Stuts- 
man (Or.)  109.3. 

E  314.  A  defense  pleaded  to  a  note  given  for 
Innd,  on  the  ground  of  fraud  in  inducing  the 
puichcRc,  i^hoiild  avpr  thnt  the  contract  of  pur- 


chase was  rescinded,  or  show  an  excuse  for  fail- 
ure to  rescind.— Mael  v.  Stutsman  (Or.)  1093. 

S  314.  An  affirmative  defense  in  an  action  on 
a  note  given  for  land,  which  was  baaed  upon 
i-epreseotations  that  a  general  warranty  deed 

would  be  delivered,  Aeld  defective  for  not  show- 
ing reasons  to  suppose  that  tbe  special  warran- 
ty deed  delivered  contained  a  covenant  of  gen- 
eral warrant.— Mael  v.  Stutsman  (Or.)  1093. 

TIL  REMEDIES  OF  FUROHASEB. 

(A)  Recovery  of  Pnrotaase  Money  Paid. 

I  334.  In  absence  of  agreement  upon  re- 
BCission  of  a  contract  to  purchase  land  for  de-' 
fault  in  payments,  the  parchaser  may  recover 
partial  payments  made  leas  the  damage  suffered 
by  his  breach,— Lav  Credit  Co.  v.  Tibblts  (Cal.) 
772. 

VENDORS'  LIENS. 

See  Tender  and  PordiaBer.  |  266. 

VENUE 

See  Appeal  and  Error,  it  671,  965,  1024; 
Appearance,  i  9:  Corporations,  {  666 :  Crim- 
inal Law,  tS  121-126. 

m.  OHANOE  OF  TEiriTE  OB  PLACE 
OF  TRIAL. 

8  46.  Statement  of  right  under  Code  Civ. 
Proc.  §S  392,  396.  to  change  of  venue  of  an  ac- 
tion brought  in  the  wrong  county  to  determine 
a  right  or  interest  in  real  property. — Bartley  v. 
Fraser  (Oal.  App.)  683. 

S  62.  Statement  of  right  under  Code  Civ. 
Proc.  §§  395,  396,  as  to  change  of  venue  of  a 
personnl  action,  brought  in  tbe  wrong  county, 
where  only  one  of  the  defendants  is  a  necessary 
party.- Bartley  v.  I'Yaser  (Cal.  App.)  6}S3. 

§  62.  Complaint  held  to  state  no  cause  of 
action  agaiinut  one  of  the  defendants,  so  that  ha 
is  not  a  necessary  party  as  regards  rights  of 
the  other  defendant  to  have  change  of  venue 
where  the  action  was  brought  in  an  improper 
county.— Bartley  v.  Fraser  (CaL  App.)  683. 

VERDICT. 

See  Animals,  §  70:  Appeal  and  Krror.  S9  930. 
979.  1001.  1002,  1005.  lOGS,  113,".;  Criminal 
Law,  §  881 ;  Master  and  Servant,  g  297 ;  Neg- 
ligence. §  13G;  New  Trial,  ig  )l(>-70.  128; 
Street  llailroads.  {  119;  TrieJ,  Sl  315,  337- 
306,  374. 

VESTED  RIGHTS. 

See  Constitutional  Law,  S  106. 

VETO. 

See  Statute^  I  26. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  S8  189,  287. 

VICIOUS  ANIMALS. 

See  Animals,  H  70,  74. 

VIEW. 

See  Criminal  Law,  S8  1039,  1137. 

VISITATION. 

See  Habeas  (^pus,  §8  11%  113. 

VOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit 
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WAGES. 

S««  Danwteo,  |  91 ;  Eivideuce,  |  6. 

WAIVER. 

See  Abatement  and  Bevlval,  S  85;  Appeal  and 
Error,  {  1078;  Contracts,  S  227;  Corpora- 
tiODs,  i  320:  Criminal  Law,  |  605;  Home^ 
Btead,  S  ISO;  Jury,  I  29;  Meohanicg'  Liena, 
i  211;  Mortgages,  |  526;  Parties.  §  80; 
Pleadin?,  S  409 ;  Salea,  S  126 ;  Vendor  and 
Purchaser,  §S  85.  187,  266 ;  Waters  and  Wa- 
ter GoaneB,  I  249;  Wills.  |  271. 

WARNING. 

See  Master  and  Servant,  S  15a 

WARRANT. 

See  Habeas  Corpns,  |  8S;  Municipal  Corpora- 
tions, {  182. 

WARRANTY. 

See  Appeal  and  Error,  SS  882,  lOM ;  Covenants, 
S  OC ;  Sales,  {$  273.  442 ;  Yendor  and  Pur- 
chaser, §  314. 

WATERS  AND  WATER  COURSES. 

See  Abatement  and  RerlTal,  S  55 ;  Appeal  and 
Error.  |$  187,  1178;  Domajtes.  S§  146.  189; 
Eminent  Domain.  |  119;  Master  and  Serv- 
ant, i  319;  Municipal  Corporations,  fifi  834- 
843,  911;  Navigable  Waters;  Pleading,  | 
845 ;  Property,  fi  2 ;  Public  Lands,  I  135. 

I.  APPROPRIATION   OF  RIGHTS  XH 
PUBUC  I.ANBS. 

I  17.  In  view  of  Act  U.  S.,  March  3,  1877, 
and  Item.  &  Bal.  Code,  i  6:118,  kHd,  that  an 
appropriation  of  water  by  an  irrigation  compa- 
ny was  not  BufScient  to  entitle  it  to  take  the 
same,  to  the  detriment  of  a  lower  ripArian 
owner.— Still  v.  Palonse  Iriigatioa  ft  Power 
Co.  (Wash.)  466. 

8  17.  Under  Rem.  &  Bal.  Code,  S  6318,  ap- 
plying to  appropriation  of  waters,  held,  that  an 
irrigation  company  had  not  acqnired  a  valid 
appropriation  of  water  in  a  stream. — Still  v, 
Palouse  Irrigation  &  Power  Co.  (Wash.)  466. 

S  30.  Tboagh  defendants  took  title  to  land 
xmAer  Rev.  St.  U.  S.  §  2340  (U.  S.  Comp.  St. 
1901,  p.  14.'t7),  subject  to  vested  rights  of 
plaintia  to  divert  water  at  a  certain  point 
thereon  from  a  stream  and  conduct  it  tnere- 
over  by  a  certain  route  and  means,  htid,  plain- 
tiff could  not  change  the  easement  as  to  point 
of  diversion  or  route  or  means  of  conducting 
the  water.— White  Bros.  &  Crum  Co.  v.  Wat- 
eon  (Wash.)  497. 

8  32.  Where  an  irrigation  company  began 
work  irrigating  40  acres  of  land  at  a  time  and 
then  20  acres,  and  then  abandoned  the  irriga- 
tion altogether,  tliere  was  no  such  continuous 
use  of  the  water  for  irrigation  purposes  as  to 
confirm  the  original  appropriation.— Still  v.  Pa- 
louse  Irrigation  &  Power  Co,  (Wash.)  466. 

I  33.  In  special  proceedings  to  determine 
the  priorities  of  right  to  the  use  of  water  for 
irrif:ation,  an  appeal  must  be  taken  and  perfect- 
ed in  the  manner  prescribed  by  the  statute  au- 
thorizing the  proceeding. — Haines  v.  Feamley 
(Colo.)  102. 

8  33.  A  party  taking  an  appeal  from  an 
adverse  order  refuKine  to  modify  a  decree,  in 
statutory  proceedises  to  ascertain  the  prioritie!« 
of  rij;iit  to  the  use  of  water  for  irrigation,  ht  id 
required  to  take  nnd  perfect  his  apiteal  in  tlie 
manner  prosf-ribed  l)y  the  statute  authorizing 
the    proceeding,— Unines    v,    I'earnley  (Culo.) 

n;-2. 


n.  NATURAl^  WATER  0OUR8E8. 

iA)  Rlparlu  KIstats  Ik  General. 

I  40.  One  of  two  Joint  devisees  of  an  irriga- 
tion ditch  and  its  water  rights  held,  under  ClT. 
Code,  8  3522,  to  be  entitled  to  extend  t£e 
ditch  to  liis  own  land  from  its  termination  on 
the  land  of  the  other  devisee,  and  to  its  undis- 
turbed use.— Suiloway  v.  Sulloway  (Cal.)  522. 

(B)  Okstraetlon  and  Detention. 

5  51.  An  irrigation  company  cannot  dam  a 
lake  and  obstruct  the  natural  flow  and  overflow 
of  its  outlet,  to  the  injnry  of  a  lower  riparian 
owner. — Still  v.  Palonse  Irrigation  &  Powei 

Co.  (Wash.)  466. 

8  52.  An  upper  riparian  owner  cannot  ol>- 
stmct  a  stream  so  that  the  lower  riparian  own- 
ers will  have  no  benefit  from  the  overflows 
which  occur  regiilarl;  in  certain  seasons. — Still 
V.  Palouse  Irrigation  &  Power  Co.  (Wash.) 
406. 

V.  SURFACE  WATERS. 

8  119.  The  mere  fact  of  a  drainage  district 
being  formed,  and  buying  a  right  of  way  across 
plaintifTs  land,  and  constructmg  a  ditim  there- 
on, held  not  to  show  it  entitled  to  divert  there- 
to water  from  the  other  side  of  a  watendied, 
making  it  overflow  its  tmnks  and  injure  plain- 
tiff's land.— Heier  v.  Krutl  (Cal.)  530. 

8  119.  One  held  entitled  to  complain  of  In- 
terference with  natural  conditions,  whereby  sur- 
face water  is  thrown  on  his  lands  in  greater 
quantity  or  In  a  different  manner  than  ander 
natural  conditi<His.— Heier  v.  Krull  (Cal.)  5.30. 

I  126.  Striking  from  the  answer  in  a  suit 
to  enjoin  ditches  for  surface  water  a  denial 
raising  the  materia)  issue  of  surface  water  be- 
ing thereby  diverted  to  plaintiffs  lands  in 
greater  qnantities  than  under  ordinary  condi- 
tions held  error.— Heier  v.  Krull  (Cal.)  K». 

VX.  APPROPRIATIOIT  ARD  PRB- 
SORIPTIOir. 

g  145.  That  persons  will  not  t>e  injured 
thereby  held  not  to  give  one,  having  an  ease- 
ment to  divert  water  at  a  certain  point  on  their 
lands,  and  conduct  it  by  a  certain  route  and 
means  thereover,  right  to  change  the  pbce  of 
diversion  and  the  route  and  means  of  conduct- 
ing it.— White  Bros.  &  Cnun  Co.  v.  Watson 
(Wash.)  497. 

8  152.  In  an  action  to  establish  a  right  to 
use  wster  from  certain  springs  in  common,  held, 
that  a  statement  of  plamtiflTs  intention  not  to 
abandon  the  use  was  properly  excluded. — Chulrch 
V.  State  (Wash.)  711. 

VH.   OONVETANCES     AMD  OOR- 
TRAOTS. 

§  151.  The  right  included  in  the  term  "sec- 
ondary easement''  defined,  and  held  not  to  en- 
title one  to  change  the  platv  of  diverting  water 
and  conducting  it  over  the  lands  of  another. — 
White  Btos.  &  Crum  Co.  v.  Watson  (Wash.) 
41H. 

8  154.  In  an  action  to  establish  a  right  to 
the  use  of  certain  springs  of  water  in  common 
with  defendants,  poosession  by  defendant  and 
its  grantors  Acid  to  have  ousted  the  possession 
of  plaintiff  for  the  statutory  period  nece^^sary 
to  title  by  adverse  possession.— Church  v.  State 
(Wash.)  111. 

8  ir>o.  The  right,  of  a  riparian  owner  to  the 
nntunU  flow  of  water  acroi'H  his  lands  Is  a  part 
of  the  Innd  itself  and  passes  by  grant  as  realty. 
— Methow  Cattle  Co.  v.  Williams  (Wash.)  239. 

8  1.~}7.  The  rule  that  a  parol  license  to  be 
exert-is^'d  upon  another's  laudtt  creates  an  in- 
tere.st  in  hind  within  the  statute  of  frauds  held 
not  to  iipply  to  tlie  granling  of  the  use  of  water 
by  tapping  a  ditch  on  the  licensee's  land. — 
Methow  Cattle  Co.  v,  Williams  (Wash.)  23!». 
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IX.  PTOLIO  WATEB  8UBPLT. 
<B)  Ivrlv^tlon  and  Other  Asvi««l(arml 

S  225.  A  commercial  waterway  district  or- 
Saoized  under  an  Invalid  statute  held  after  ap- 
peal to  be  pregumabi;  in  existence  80  that  it 
may  claim  benefits  from  a  later  curative  stftt- 
utp.— State  V.  iibraham  (Wash.)  501. 

I  227.  Allegations  of  complaint  for  compen- 
sation of  water  master  held  to  state  a  cause  of 
action.— Wattles  v.  Baker  County  (Or.)  417. 

$  227.  ITnder  Sess.  Laws  1009,  pp.  319,  321, 
32«.  327.  329,  S§  4,  11,  24,  27.  and  38,  held, 
that  the  Board  of  Control  did  not  have  juris- 
diction to  suiiervise  the  distribution  of  irriga- 
tion water  taken  from  a  stream  before  tlie 
rifcbta  and  priorities  of  the  parties  had  been 
determined  under  said  act,  and  the  water  mas- 
ter was  not  entitled  to  compensation  for  acting 
in  such  anauthorized  distribution. — Wattles  v. 
Baker  County  (Or.)  417. 

I  227.  Where  a  water  master  performs  work 
at  the  direction  of  the  diviaion  superintendent, 
at  provided  in  Sess.  Laws  1909,  p.  atl,  8  42, 
he  iR  not  required  to  attach  a  copy  of  the  order 
of  his  superior  officer  to  his  bill  for  services. — 
Wattles  V.  Baker  County  (Or.)  417. 

S  247.  Plaintiff  held  not  injured  by  defend- 
ant's use  of  water  from  an  irrigation  ditch,  and 
not  entitled  to  complain  thereof,  the  waters 
having  been  equitably  distributed. — Methow 
Cattle  Co.  V.  Williams  (Wash.)  239. 

8  249.  Grantees  of  water  rishts  held  not  to 
tiave  waived  or  abandoned  their  riglit  to  water 
by  failure  to  demand  iL— Smith  t>  Cucamonga 
Water  Co.  (Cal.)  764. 


WAYS. 


See  lli^WAji. 


WEAPONS. 

See  Homidde.  H  86,  161,  268. 

WHARVES. 

See  Eminent  Domain,  f  2 ;  MuDlcipal  Corpora- 
tion^  }  274. 

WHISTLES. 

See  Railroads,  {  400. 

WILLS. 

See  Appeal  and  Error,  8  843:  Courts,  I  97; 
Percent  and  Distribution;  Evidence,  fi|  21, 
222,  2(>u ;  Executors  and  AdmiDistrators ; 
S|K^iBc  Performance,  H  S6,  121;  Trusts,  { 

I.  NATtTBE  Aim  EXTEHT  OF  TESTA- 
■CENTABT  POWER. 

I  6.  One  spouse  cannot  deriae  the  property 
of  another.— Prince  v.  Prince  (Wash.)  255,  2U0. 

m.  OOHTBAOVS  TO  DEVISE  OB  BE- 
QVEATH, 

i  61.  The  ri^ht  of  repudiation  under  a  mu- 
tual will  depends  upon  the  intent  of  the  par- 
tioH  At  the  time  of  making  the  will,  as  well 
as  upon  their  subsequent  conduct. — ^Prince  v. 
Prince  (Wash.)  255.  2U0. 

I  61.  Where  a  husband  and  wife  executed 
mutual  wilkL  the  surviving  testator  takes  the 
will  with  alt  its  burdens,  and,  having  accepted 
the  benefits  by  taking  over  property  bequeathed, 
she  is  bound  by  her  election  to  take  under  the 
will.— Prince  v.  Prince  (Wash.)  2"\  2iV). 


IV.  REQITISITES  AMB  VAUBITT. 
(D)  Form  mmd  Contents  of  lutrnnonts. 

S  105.  A  testamentary  pift  to  a  corporatioa 
is  not  defeated  by  any  mistake  in  naming  the 
corporation  if  it  can  be  identified,  as  by  loca- 
tion its  building.— President  and  Trustees  of 
Tualatin  Academy  ft  Pacific  University  T. 
Keene  (Or.)  4:^4. 

i  105.  A  devise  to  the  "Congregational  Sem- 
inary at  Forest  Grove."  etc.,  htld  good  as  a 
devise  to  a  conwration  of  a  different  name.— 
Prettident  and  Trustees  of  Tualatin  Academy  & 
Pacific  University  v.  Keene  (Or.)  424. 

(F)  Mlntakc,  Unda*  laflaenee,  anA  Fravd. 

8  153.  FTBudulent  representations  to  Invali- 
date a  will  must  have  been  made  at  or  bef<ire 
its  execution.- Id  re  Ricks'  Estate  (Gal.)  5.12. 

8  153.  Statement  of  what  the  evidence  must 
show  that  a  will  may  be  avoided  for  fraudulent 
representations.— In  re  Ricks'  Estate  (Cal.)  532. 

8  1S5.  Vndne  influence  which  will  destroy  a 
will  defined.— In  re  Ricks'  Estate  (Cal.)  533. 

I  15S.  Statement  of  what  in  addition  to  evi- 
dence of  fraud  is  necessary  to  show  undue  lo- 
fluence  on  a  will  contest.— In  re  Ricks'  Estate 
(Cal.) 

{  163.  Confidential  relations  alooA  existing 
between  testatrix  and  her  principal  beneficiary 
hrJd  in!4ufE('ient  to  warrant  a  finding  of  undue 
influence.— In  re  Ricks'  Estate  (Cal.)  532. 

8  105.  Declarations  of  testatrix  after  execu- 
tion of  a  will  held  inadmistsible  as  pi*oof,  by 
themselves,  of  undue  influence  or  fraud.— In  re 
Ricks'  Estate  (Cal.)  532. 

8  165.  Statement  of  purposes  for  which  dec- 
larations of  testatrix,  not  part  of  the  res  pestie. 
may  be  considered  on  a  will  contest. — In  re 
lUcks'  Estate  (Cal.)  539. 

8  166.  Declarations  of  proponent  of  a  will 
made  after  its  execution,  snowing  op[>08ition  to 
its  change,  kvld  insufilcient  to  show  undue  in- 
fluence or  fraud.— In  re  Ricks'  Estate  (('al.) 
532. 

8  166.  Evidence  od  a  contest  of  a  will  for 
frandulent  representations  of  proponpnt  to  teM- 
tatrix  on  a  certain  subject  ield  insulficient  to 
show  he  made  any  representations. — In  re  Uicks* 
Estate  (Cal.)  532. 

8  166.  Evidence  on  a  will  contest  held  in- 
sufTjclent  to  show  undue  influence. — In  le  Ricks' 
Estate  (Cal.)  539. 

V.  PROBATE,  ESTABI.I8H1IENT, 

AND  AMNUIJaENT. 

(A)  Probate  and  Reroeatloa  In  Oeneral. 

8  203.  A  will  being  discovered  after  final  de- 
cree of  distribution  of  the  estate  aa  insolvent 
Md  properly  admitted  to  probate  afi  a  Imais  for 
proceedings  for  suit  in  equity  against  the  dis- 
trihutees.— In  re  Walker's  Estate  (Cal.)  510. 

(F)  Parties  and  Proeea*  or  Notice. 

S  271.  Defective  issuance  or  service  of  cita- 
tion on  a  will  content  after  probate  provided  by 
Code  Civ.  Proc.  8  1328.  held  waived  by  the  sole 
executor,  beneficiary,  and  heir,  with  the  exceii- 
tion  of  contestant,  appearing  by  demurrer.— -In 
re  Hicks'  Estate  (Cal.)  539. 

(G)  Petitions,  OliJectlanB,  and  Pleadlnipi. 

8  27S.   A  petition  of  contest  of  a  codicil  held 
to  make  Bumci«'Qt  allegations  ns  to  pxiTcisc  of 
undue   influence.- In  re  Ricks'   Estate  (Cal.) 
539.  ^ 
tl)  Hoavlnv  or  Trial. 

8  316.  Statement  of  how  the  evidence  on  a 
contest  of  a  will  is  to  be  considered  on  the  ques- 
tion of  its  Kiitlicicncy  to  go  to  the  jury.— In  re 
Uicks'  »tate  (('al.)  532. 
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(J)  JmdvBeat  or  Ilwrce* 

I  358.  Where  a  coDtest  is  of  a  will  and  a 

qpdicil,  and  noaauit  is  ordered  as  to  one  branch 
only,  held  judgmeDt  oa  the  order  may  be  en- 
tered before  final  determinatioo  of  the  entire 
conteat>-In  re  Kicks'  Betate  (Gal.)  5S2. 

(K)  KeTlevv. 

'  S  400.  Allowing  an  amendment  as  to  mat- 
ter only  as  to  which  the  other  party  succeeded 
kOd  harmless.— In  re  Ricks'  IQsUte  (CaL)  539. 

(I.)  Fe«s  and  Coatji. 

8  402.  In  absence  of  any  judgment  in  a  will 
contest,  keld  error  to  order  the  payment  of  con- 
testaars  costs  on  two  trials  out  of  the  funds 
of  the  estate.— In  re  Yoell's  Estate  (Oal.)  1047. 

VI.  OONSTBirCTION. 

(B)  B»tatea  In  Trnat  mnd  Po-wera. 

^  675.  Certain  precatory  words  held  not  to 
raise  a  trust  in  the  estate  absolutely  devised. — 
In  re  Mitchell's  Estate  (Cal.)  774. 

{  675.  EztrlDsie  circumstances  held  insuffi- 
cient to  convert  certain  expressions  in  a  will 
into  a  precatory  trust.— In  re  Mitchell's  Estate 
(Cal.)  774. 

S  675.  An  expression  of  confidence  in  a  will 
that  testatrix's  daughter  would  make  provisions 
for  her  granddaughter  held  not  to  crcatp  a  prec- 
atory trust  by  implication^In  re  Mitchell's 
Estate  (CaL)  774. 

WITNESSES. 

See  Appeal  and  Error,  fS  971,  994,  1048,  1057 ; 
Costs,  f  185;  Criminal  Law,  §S  a43,  603,  628, 
930,  1030.  1170;  Depositions,  §  89;  Evi- 
dence ;  Trial,  §  210. 

I.  ATTEITOAirCE.  PRODUCTIOK  OF 
DOOUMEITTS.  AMD  OOM- 
FEHSATXON. 

8  32.  'Witnesses  held  to  report  their  attend- 
ance to  the  cierk,  as  required  by  Bern.  &  Bal. 
Code,  I  482,  that  their  fees  may  be  taxed,  where 
making  such  report  to  him  through  the  bailiff.— 
Daniels  t.  Spear  (Wash.)  737. 

n.  OOMPETENOT. 

(A3  Capmcltr  and  ttuallfloatlon*  ta  Oen* 
cral. 

S  40.  A  nine  year  old  boy  held  not  Incompe- 
tent to  testify  to  the  circumstances  of  an  acci- 
dent occurring  about  three  years  before  trial. — 
Kalberg  v.   The  Bon  Marche  (Wash.)  227. 

{  40.  The  permitting  or  refusal  to  permit 
a  child  to  testify  in  a  legal  action  rests  lanrely 
In  the  trial  court's  discretion. — Kalberg  t.  The 
Bon  Marche  (Wash.)  227. 

(0}  Testlmoiir  of  Pavtlra  Pcnoaa  In- 
terented,  for  or  av«li>»t  Reprei»eiit«- 
tlTea>  Barrlvova,  or  BBoeeMom  1b  TI- 
tlo  or  laterest  of  Peraoaa  Beeeued 
or  IneoBipetcat. 

{  168.  Testimonr  of  ^alntiff  in  an  action 
Bfrainst  an  executor  on  a  claim  against  dece- 
dent's estate  held  not  as  to  matter  occurring 
before  deopHsed's  death,  as  to  which  Code  Civ. 
Proc.  8  1880.  subd.  3,  makes  htm  incompetent 
to  tastify.- McMurray  T.  Bodwell  (CoL  App.) 
627. 

(D)  Oonfldentlal  Relatloait  amd  PrlTllesed 
Comaanleatloaa. 

^  201.  Testimony  of  an  attorney  who  has  re- 
ceived from  his  client  communications  made 
with  reference  to  an  unlawful  conspiracy,  and 
has  advised  the  client  in  aid  and  furtherance  of , 

the  conspiracy,  held  not  piivileRed. — Lockbart 

V,  Wnabmgton  Qold  &  Silver  Mining  Co.  (N. 
M.)  833. 


m.  EXAUHATIOir. 
(A)  Taklav  Teatlmoar  ia  Oeaeral. 

8  240.  A  question  if  one  could  have  done 
a  certain  thing,  which  the  prosecution  claimed 
defendant  had  done,  without  witnesses  seeing 
it.  held  not  a  leading  qaesUon.— Petite  T.  Jonei 

(Cal.)  176. 

fi  240.  Evidence  of  just  what  defendant  in 
homicide,  who  claimed  to  have  acted  in  self- 
defense,  and  to  have  retreated  from  a  mob,  did 
and  how  be  did  it,  when  he  stopped  a  few  min- 
utes after  the  liomicide,  a  few  feet  from  the 
scene  therec^  held  admissible,  and  not  objec* 
ticmable  as  a  Belf-servinff  deelaration^Peopl* 
T.  Jones  (Oal.)  17G. 

8  243.  A  young,  li^orant,  and  frightened 

witness  may  be  cross-examined  by;  the  party 
calling  him  to  harmonize  his  testimony  with 
what  he  was  claimed  to  have  stated  at  a  pre- 
vious inquiry,— Ehrhardt  v.  People  (Colo.)  164. 

(B)   CroKK-BxamlnatioB  and  Re-BxamtBa> 
tlon. 

8  268.  Cross-examination,  not  relating  to  di- 
rect testimony,  held  Improper.- Spear  t.  United 
Bailroads  of  San  Francisco  (Gal,  App.)  956. 

8  268.  Under  L.  O.  L.  8  860.  in  an  action 
for  injuries  from  the  alleged  negligent  manage- 
ment of  a  street  car,  testimony  in  chief  of 
the  conductor  held  to  warrant  cross-examination 
as  to  his  experience  In  mnntne  a  car, — Blue  v. 
Portland  By.,  Light  ft  Power  Co.  (Or.)  1094. 

f  209.  Gross-examination  held  proper,  as  be- 
ing connected  with  matter  raised  in  diref^  ex- 
amination.—Blue  V.   Portland  Ry-  Ught  ft 

Power  Co.  (Or.)  1094. 

8  277.  C«npeUinK  accused  to  put  on  clothes 
which  he  wore  while  committing  the  homicide, 
and  to  testify  that  sucb  was  his  appearance 
at  the  time,  Aeld  error^State  t.  Thome  (Utah) 

58. 

8  280.  A  question  asked  on  cross-examination 
held  properly  excluded,  as  being  for  the  pur- 
pose of  drawing  witness  Into  an  arsnment.— la 
re  Loucks'  Estate  (Cal.)  673. 

§  281.  A  questicm  asked  a  witness  on  cross- 
examination,  which  erroneously  assumes  that 
the  witness  has  made  a  statement  in  his  exam- 
ination, is  properly  excluded.- State  t.  Wake- 

ly  (Mont)  m. 

(C)  PriTilece  of  Witacsa. 

f  297.  Persons  jointly  charged  with  accused 
could  refuse  to  testify  if  their  evidence  would 
tend  to  make  them  guilty  of  a  felony.— People  t. 
Bamuovich  (Cal.  App.)  572. 

i  297.  Rule  limiting  cross-examination  of 
witness  as  to  crimes  which  he  has  committed 
stated.— State  t.  Thome  (Utah)  58. 

i  301.  Bule  as  to  cross-examination  of  ao- 
cused  stated.— State  t.  Thome  (Utah)  58. 

8  306.  Accused  has  no  control  over  the  right 
of  one  jointly  charged  with  him  to  refuse  to 
testify  in  accused's  trial  on  the  ground  of  self- 
incrimination.— People  BamnOTicfa  (GaL  App.) 
672. 

nr.  OREDIBIUTT,  DCPEAOHIIEHT. 
OOZTTKASZCTIOir.  AITD  OOB- 
BOBOBATIOH. 
<A)  la  GcaeraL. 

8  828.  On  a  trial  for  operating  games  of 
clwnce,  the  question  how  a  witness  ^ined  his 
knowledge  of  the  games  held  immaterial. — State 
V.  Wakely  (Mont.)  95. 

8  328.  Cross-examination  of  accused  after 
claim  of  privileM  held  eT»neons.-^tate  t. 
Thome  (Utah) 

8  A  witness  may  be  askeS  upon  croaa- 

examination  any  question,  a  favorable  answer 
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to  which  wonld  tend  to  weaken  or  contradict 

his  direct  testimonr  or  destroy  the  harmful  im- 
pre8<«ion  made  thereby. — Fountfiin  T.  Conneoti- 
cat  Fire  Idb.  Co.  ot  Hartford  (Gal.  App.)  630. 

(H)  Cltmracter  and  Coadnet  of  Wltaea*. 

§  337.  Scope  of  examinatioii  for  purpose  of 
discreditiDf:  accased  teetifying  as  a  witness 
■tated.— State  t.  Thome  (Utah)  58. 

(C)  Interest  and  Bias  of  Wltaea*. 

S  367.  The  interest  a  detective  who  testifies 
for  the  state  in  a  criminal  case  has  in  the  re- 
sult of  the  prosecution  is  a  material  inquiry  to 
determine  his   cndlbility^^tate  t.  WaKely 

(Mont.)  95. 

§  370.  Accused  held  entitled  to  show  the  ani- 
mus of  people's  witnesses  and  their  intemt 
and  motives  In  testifying  against  him^TroBzo 
V.  People  (Colo.)  150. 

.  8  372.  Accused  beJ4  not  entitled  to  complain 
of  the  sustaining  of  objections  to  questions  ask- 
ed the  state's  witness  on  cross-examination  in 
view  of  the  questions  asked  and  the  failure  to 
ask  further  questions.— State  v.  Wakely  (Mont.) 
05. 

S  872.  T%e  trial  court  should  allow  the  ut- 
most latitude  In  the  croBS^xamlnatlon  of  de- 
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(D)  lueonslatent  Stateaenta  %7  WltneMa. 

^  388.  No  foundation  for  impeachment  being 
laid,  held,  one  could  not  testify  to  the  relative 
ages  of  her  girl  and  the  prosecutrix  in  statutory 
rape ;  her  only  knowledge  being  a  statement  in 
casual  conversation  by  tlie  mother  of  prosecu- 
trix prior  to  the  ocCDrrence^Pe<vie  v.  Babcock 
(Cal.)  549. 

S  392.  Under  Code  Ov,  Proc.  {  2052,  a  wit- 
ness htU  properly  cross-examined  to  show 
statements  by  affidavit  at  another  time,  incon- 
sistent with  his  present  testimony.— Fountain 
v.  Connecticut  Fire  Ins.  Co,  of  Hartford  (Cal. 
App.)  630. 

{  395.  On  proof  of  statement  of  witness  cou- 
tradictory  to  testimony,  proof  of  statements 
consistent  with  testimony  held  admissible.— 
State  T.  Louie  Moon  (Idaho)  757. 
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